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IN THE SUPREME COLURT
OF THE
STATE OF SOUTH DAKOTA

STATE OF SOUTH DAKOTA,
Plaintiff and Appellee.

v, No. 31006

HAZEN WINCKLER,
Defendant and Appellant.

e

PRELIMINARY STATEMENT

The Settled Record will be referred to as “SR” followed by the page number.
Hazen Winckler, Defendant and Appellant, will be referred to as “Winckler.” The State
of South Dakota, Plamtiff and Appellee, will be referred to as “the State.”

Winckler has filed comeiding appeals, No. 31006 (1 1CRI23-297) and No. 31007
{1 1CRIZ4-0%5), which encompass the same junsdictional issue. To avoid overlong
briefing and repetition, Winckler's arguments in Mo, 31006 Focus on the specific legal
guestions under 18 U8.C. § 1151{k) and (c), and his arguments in No. 31007 focus on
the specific kegal questions under 18 ULS.C. § 1151(a). Al arguments under 18 U.5.C_ §
115 1(a), (b, and (¢} apply equally as well in both appeals with respect to the
jurisdictional issue raised. which Winckler joins for consideration in each appeal.

JURISDICTIONAL STATEMENT

Winckler appeals to the Supreme Court from the Judgment of Conviction which
was signed and filed on Jamuary 8, 2025, (SRE 355-357). Notice of Appeal was served on
all parties and filed on February 6, 2025 (SR 363). This Court has jurisdiction under

SDCL 23A-32-1.



STATEMENT OF THE LEGAL ISSUES

1. Whether the circuit cowrt erred in denving Winckler's Motion to Dismiss for lack
of jurisdiction?

The cireuit court determined that it had jurnisdiction and dented Winckler's Motion
to Digmiss, (SR 118-141).

AMeGirt v. Oklahoma, 591 17,8, £94, 140 8. Cr. 2452 (2020)

South Daketa v, Yankton Sioux Trbe, 522 ULS, 329, 118 8, Ct. 789 (199%)
Petrin v, United States, 232 UL§, 478, 34 8. C. 387 (1914)
Johnzon v, Mclntosh, 21 1.5, 43 (8 Wheat. 343)(1823)

U8 Const, Art. L § 8. ¢l 3

LS. Const., Art. VL l. 2

18 LLS.C. § 11531(a). (b), (c)

Act of 1894, 28 Stat, 286, 314-319
Treaty of 1858, 11 Stat. 743

S.D. Const.. Art. XX

8.0, Const.. Art. XXVL § 18

2. Whether the circuit court erred in denying Winckler's Motion to Dismiss for
violation of the | 80-day rule?

The ewcwit court determined that the 180-day period witlin which 1o hold a trial
had not run and denied Winckler's Motion fo Dhsmiss, (SR 1 30-152),

Havs v. Weber, 2002 8D 39, 645 N.W .24 591
state v. Head. 469 N.W_2d 585 (5.D. 1991)

SDCL 22-12-15
SDCL 23A-4-3
sDCL 23A-44-3.1

3. Whether the circwit court ermed in admitting Winckler's “hond formbond
paperwork” (State’s Exhibit 1) into evidence at rial?

The circuit court overruled Winckler's objections io the bond form and admitted
mto evidence as State’s Exhibit 1. (3R 442-449, 515-516).

Crawford v, Washington, 541 L8, 36 (2004)
State v, Taylor, 2020 5.1, 48, 948 N.W.2d 342
Johnson v. O'Farrell. 2010 8.D. 68, 787 N.W.2d 307
State v, Selalla. 2008 S.D. 3, 744 N.W.2d 802



115, Const,, VI Amend
LS. Const.. XIV Amend.
SDCL 19-19-401

SDCL 19-19-403

SDCL 19-19-801(¢)
SDCT. 19-19-802

SEDCL 19-19-803

SDCL 23A-43-31]

Whether the circunt court erred in permitting Winckler's former attorney to testify
against him and admitting into evidence an attormey-client commumnication?

The circuit court allowed Winckler's former counsel to testifiv against him and
disclose an attorney-client commumication to the jury, (8R 525-333)

State v, Rickabaugh. 361 N.W.2d 623, 623 (5.1, 1983)

SDCL 16-18-Appx.. Rule 1.6

SDCL 19-19-5()2

Restat 3d of the Law Govemning Lawwvers, § 79, (¢) 200H), The American Law
Institute

. Whether there was suflficient evidence to convicl Winckler for failure 1o appear in
violation of SDCL 23A-43-317

The circuit court demed Winckler's motion for judgment of acquittal and the jury
returned a verdict of guilty. (SR 547-551, 582-584).

State v, Wolf, 2020 8.0, 15, 941 N.W.2d 216

SDCL 234-43-31
SDCL 23A-39-1



STATEMENT OF THE CASE AND FACTS

Om November 14 2023, in the Circun Court. First Judicial Circuit, Charles Mix
County, South Dakota, Winckler was charged by Complaint with failing 1o appear before
the couwrt as required in connection with a felony charge in violation of SDXCL 23 A-43-31
— for his failure to appear at a pretrial conference in a then pending felony case. at the
Charles Mix County Courthouze in Lake Andes. South Dakota, on November X, 2023
(B8R 1). Following his subsequent arrest on January 28, 2024, Winckler made his initial
appearance before Magistrate Judge Donna Bucher on January 30, 2024, (SR 3, 73-75),
An Indictment was filed on February 22, 2024, and the case proceeded before the Hon
Bruce V. Anderson. Circuit Court Judge. (SR 4, 7-9).

Om Aungust 13, 2024, Winckler filed a Motion Dismizs for violation of the 18-
day rule pursuant o 23A-44-5.1. (S8R 20-22% The State responded; Winclkler filed a
Reply Briof attaching the South Dakota ¢Conrts case summary showing that an arrest
warrant was issued on November 22, 2023, and retumed on January 29, 2024, after
Winckler's arrest on January 28, 2024, and that his witial appearance ocourred on
Jamnary 300, 2024, (3R 63-69, 70-75). The eweuit courl’s memorandum opinion dated
November 26, 2024, denied Winckler's Motion to Disnuss for violation of the 180-day
rule. (SR 150-152).

Om Awgust 14, 2024, Winckler filed a Motion to Dismiss based on a lack of
Jurisdiction. alleging that he i3 an Indian and the charged conduct occurred in Indian
country. (SR 23-65, 79-117). Winckler's Motion to Dismiss was noticed for hearing
which occurred on September 11, 2024, (SR 118, 374). The parties. having developed

the record through their submissions and comments at hearng. stipulated 10 essential



underlying facts (S8R 118-120, 141, 376-378) — i.e., that Winckler iz an Indian, an
enrolled member of the Yankton Sioux Tribe, and the alleged offense occurred on lands
that were reserved in the 1858 Treaty between the Yankton Sioux Tribe and the Unitad
States, 11 Stat. 743 (App. 184-190) which lands were subzequently allotted by United
States Trust Patent dated May 8. 1391, (App. 192), and then identified in Articles XII1
and XIV of the Act of 1894, ch. 290, 2% Stat. 286, 314-319 (App. 194-202). The
Yankton Stoux allotted lands at sssue comprise what 15 now Lake Andes and the location
of the alleged offense. (SR 119). The parties left for the circuit count 1o decide whether
the lands at issuc qualify as Indian country under federal law, 18 TL.8.C. § 1151(a), (h),
and (¢) (SR 376-378). Following a hearing. (SR 374-401 ), the circuit court issued a
memorandum decision rejecting Winckler's jurisdictional arguments and entered the
Order Denving Defendant’s Motion to Dismiass on October 11, 2024, (SR 118-141).

Winckler filed several objections, motions, and two proposed jury instmctions,
(SR 143-149, 157-164, 171-238). Winckler's pretnal objections and motions to himit or
exclude based on challenges 1o the admussilnlity of certain evidence and testimony were
heard and ruled on by the court before the start of trial, (SR 442-462), The circuit court
also granted Winckler a contmuing objection based upon his pretrial filings. (SR 308-
509,

The State called two witnesses before resting, clerk Jennifer Robertson and
Winckler's former court appointed counsel. keith Goehring. (SR 510-340. 547). The
State mtroduced Winckler's bond form (State’s Exhibit 1) through Roberson who
testified to s comtents. over Winckler's objections. (S8R 515-516. 265-267). On cross-

examination. Roberson acknowledged that the court’s original bond order did not



mclude any condition for Winckler to appear before the court on November 8, 2023, (SR
518. 289). Robertson also conceded that the bond form was from the Charles hix
County Sheriff™s Office and was not issued nor signed by a court. (SR 319, 265-267).
Additionally. Robertson explaimed the purpose and use of a certificate of service and tham
no certificate of service was filed with State’s Exhibit 2, which was the scheduling order
setting Winckler's pretrial conference. (8K 520, 268-269), Finally. in reference to the
arraigniment hearing, where the cirewit court set Winckler’s pretrial conference date from
the bench, Robenson acknowledged that the court did not direct Winckler to appear at
any hearings. (SR 522-525, 270-283).

Winckler objected to Goehring’s testimony along with certain parts of his
statements contained i State’s Exhibit 5, hased on privilege and confidentiality;
Coehring stated no separate objection to testilving as Winckler's former attorney. (SR
525-526, 531-333). On crosz-examination, Goehning explained the purpose of a
certificate of service. that no certificate of service was included with State’s Exhibit 2
{the Scheduling Order) and acknowledged that no pronouncements were made by the
court at the arraignment hearing, directing Winckler to appear at his preirial conference.
(SR 334-535). Gochring also acknowledged that he was unable to testif'y that Winckler
ever received any letter of his, that purporiediy advised Winckler to be in court for the
pretrial comference. (SR 336). No soch letter was introduced into evidence.

Winckler moved for a judgment of acquittal. which the court denied. (8R 547-
549). In closing arpuments, the State relied heavilv on the “bond paperwork™ (Exhibit 1)
and purported “letter from attorney™ (Mr. Goehnng). (SR 568-569, 575-576). Winckler

argued that the State had not met its burden, while outlining the evidence. (SR 570-575).



The jury retumed a verdict finding Winckler puilty on the charge of failure to appear. (SR
582, 335). Winckler subsequently entered a Stipulation and Agreement in which he
waived his right to a jury trial on the Part 1T Habitual Information. admitting to portions
of it (SR 340-342, 419, The circuit court pronounced a sentence of six years suspended
upon certain conditions and the payment of court costs. (SR 355-357, 371-373),
STANDARD OF REVIEW

The question of jurisdiction requires the court to determine whether it has
authority to hear the case. Moss v, United States, 895 F.3d 1091, 1097 (8th Cir. 2018). In
resolving a “factual attack™ on junsdiction, the court may look outside the pleadings to
affidavits or other documents 1o determine if jurisdiction exists. Id. {citation omitted); see
also Hutterville Hutterian Brethren, Inc, v. Waldner, 2010 8.1, 86, 920, 791 N.W.2d
log, 174-73, “ludicial notice may be taken of facts once judicially known,” including
from court filings, records, and proceedings relevant to the issues presently before the
court. State v, Olesen. 331 N.W.2d 75, 77 (5.1, 1983) (citations and gquotations omitted);

SDCL 19-19-201; see also Healy v. Fox, 572 F. Supp. 3d 730, 738 (D.5.1D. 2021) (citing

Waldner v. N. Am. Truck & Trmiler, nc., 277 F.R.I. 401, 406 (D081, 201 1) (court may
Judicially notice adjudicative facts from documents and matters of public record)). The
party invoking jurisdiction bears the burden of proving up jurisdictional Uacts. and “the

trial court i free to weigh the evidence and satisfy iself as to the existence of i1s power

to hear the case.”™ Flores v. United States. 652 F.3d 894, 900 (Eth Cir. 2012) (quotation

omitted).

Disputed factual issues are reviewed for clear error; legal conclusions and mixed

questions of Llaw and Fact are reviewed de novo, Yankton Sioux Tribe v, Podhradsky. 606



F.3d 994, 1004 (8th Cir. 2010) (citation omitted). A motion for judgment of acquittal is
reviewed de novo, as the appellate court independently determines whether the evidence
presented at trial was sufficient to sustain the conviction, State v, Disanto, 2004 3.1, 112,
% 14, 688 N.W_2d 201, 206 (citing authorities ).
ARGUMENT AND AUTHORITY
1. The Circait Court erred in denying Winckler’s Motion to Dismiss for a lack

of jurisdiction becanse Winckler is an Indian and the charged conduet

occurred in Indian country.,

A. Cannons of Construction

Our United States Constiution entrusts Congress with the authorny to regulate
commerce with Native Americans, and directs that federal treaties and statutes are the
“supreme Law of the Land,” Art. 1. §8: Art. V1 ¢l 2; see, c.g., Haaland v. Brackeen, 599
LIS, 255, 275 (2023) (describing "Congress’s power to legislate with respect o the
Indian tribes as “plenary and exclusive™ (citing cases)): Permin v. United States, 232 118,
478, 482483 (1914) (same): see also MeGurt v. Oklahoma, 140 8, Ci. 2452, 2461-2463
{2020 (Once Congress recognizes or establishes Indian lands, only Congress can divest
such lands of Indian country status); id., 140 5. Ct. at 2474-2476 (“the most authoritative

evidence. . lwes in the treaties and statutes. . ™) Johnson v. McIntosh, 21 1.8, (8 Wheat)

543 (1823) ( Tnbes retain the nght to occupy and use ther ancestral lands, while United
States has ultimate title and authority which includes the exclusive right to extinguish
Indian title); Blatchiord v, Gonzales, 100 N.M. 333, 337 (1983-NMSC-060) (“courts
hawve required a showing of a clear and specific mdication of congressional intent to

extinguish Indian title™) {citing cases).



The rules and maxims that guide review and mterpretation of written instruments
respecting Indian tribes, e g, United States Constitution, treaties, and statutes, have
developed into the following “canons of construction™

1. Treaties and agreements in statule are construed in favor of Tribal rights.

2. Unlv Congress can alter the terms of an Indian treaty. and the intent to do so
must be clear and plain.’

3. Doubtful expressions of congressional intent are resolved in favor of the
tribes. The Court must find clear intent to overcome this presumption either

in a specific statement on the face of a statute or its legislative history.?

4. Ambiguous expressions are construed as the Indians would have understood
them and against the drafter.?

These cannons of construction provide compelling guidelings for review of the
1838 Treaty between the Yankton Sio0ux Trbe and the United States, 11 Stat. 743 (1858
Treaty). as well as the 1892 agreement ratified by Congress in the Act of 1894, 28 Stat.
286, 314-319 {189 Act), As discussed below, the 1858 Treaty and 1894 Act
affirmatively recognized and guaranteed the title of the Yankion Sioux in and to the land
at issue in this case, and Congress has never subsequently passed any “equivalent law

termmating” or extinguishing such title. MeGari, 140 8. CL at 2464 ("a slatuie evincing

' MeGirt. supra; 140 S, Ct. 2452, 2469-2470; Worcester v, Georgia, 31 US. 515, 6 Pet.
515, 582 (1832),

! South Dakota v. Yankton Sioux Tribe. 322 1.8 329_343 (1998} Solem v. Banletr. 465
U8, 463, 470 (1984, see also id., 465 ULS, at 472 {requiring “substantial and compelling
evidence of a congressional intention™ to divest status of Indian lands).

 MeClanahan v. Arizona State Tax Comm™, 411 LS. 164, 174 (1973); Mattz v, Amett,
412 U.S. 481, 504-505 (1973).

! Washington v, Wash, State Comumercial Passenger Fishing Vessel Ass'n. 443 LS, 658,
676 (1979 Jones v, Meehan, 175 1.8, 1. 11 {(189%9).
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anything like the *present and total surrender of all fribal interests™ in [all Indian title to]
the af¥ected lands™) (alteration added).

B, Yankton Sioux Legal History

At the turn of the 18" century, the Yankton Sioux/Thanktonwan people
exclusively controlled more than 13 million acres of land between the Des Moines and
Missouri Rivers, south of the present boundary that divides North and South Dakota. See

South Dakota v. Yankton Sioux Tribe. 522 U8, 329 333 (1998) [Yankton Sioux Tribe]:

see also Yankton Sioux Tribe v, Gaffey. 14 F. Supp. 2d 1135, 1138 (D.8.D. 1998)

The right of the Y ankton Sioux 1o use and occupy these traditional territorial
lands is evidenced by official action of the Tnned States which affirmatively recognized
the Tribe's title m the Treaty of 1858, 11 Stat. 743, 744, In recogmizing Indin title, the
United States also made promises regpecting the rezerved lands constituting the Yankton
Sioux Reservation, established within the Tribe's ancestral home, comprising
approximately 430,400 acres in what 15 now Charles Mix County, South Dakota. See
Podhradsky, 606 F 3d 994, 998,

The 1858 Treaty, at Article L provided that “the tribe of Indians do hereby cede
and relinguish 1o the United States all the lands now cwned, possessed, or claimed by
them, wherever smuated, except for forr fundred thowsand aores thereof .. (emphasis
added). At Article IL the 1858 Treaty atfirmativelv recognized the title of the Yankion
Sioux, “that all the lands embraced m said limits are their own. and that they have full
and exclusive right to cede and relinguish the same to the United States™ At Article IV,

& 1, the United States promisad to protect the Yankton Swoux “in the quiet and peaceable
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possession of the sad tract of Four hundred thowsand acres of land so reserved for their
future home[.]” Article VII guaranteed the Tribe's access and use of the Red Pipestone
quarry. Article X stipulated that the Yankion Sioux cannot alienate, sell, or dispose of
any part of their reserved tract of land except to the United States, and provided that the
tract would be surveved and divided among the Indians as directed by the Secretary of
Interior, including certain rights of possession or transfer as mayv be deemed just. In
Article NI the Yankton Sioux acknowledged thewr dependence upon the United States,
pledeging friendly relations, and federal authority was established over any offenders
against the treaties, laws, and regulations, “who may be within the limits of their
reservation].]” Article XV of the 1858 Treaty assigned an Indian agent to serve for the
benefit of the Yankton Sioux.

Though surveyving md dividing reservation land was contemplated by Article X
of the 1858 Treaty, see also, Gattev |, 14 F. Supp. 2d, at 1139 (describing the parceling
of reservation lands following 1 838 Treaty), the practice of allotting reservation land to
mdividual Indians began generally and on a nationwide basis with the 1887 passage of
the General Allotment (Dawes) Act, ch. 119, 24 Stat. 388, Under the various legislative
enactments implementing the practice, individual tribe members received patents for
allotments of reservation land held in trust for a peried of years. After the trust period,
the land was conveyed to the tnbal member, was freely alienable, and could be conveyed
to Indians and non-Indians alike. MceGirl, 140 8. Ct 2432, 2463,

In the case of the Yankton Sioux Reservation, individual allotments totaling
approximately 262 300 acres were scattered across the Reservation among 168,000 acres

of unallotted “surplus” land. Podbradsky. 606 F.3d 994, 9949,
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In 1892, .. .the Tnbe agreed to scll all of the unalloticd acreage to the United

States for $600,000. The cedad land was to be opened 1o white settlement.

with the exception of roughly 1,000 acres specilically reserved for use by

the United States for “agency, schools, and other purposes.™ Act of August

15, 1894, ch, 290, 28 Stat, 286, 316 (1894 Act). ... The Supreme Court has

commented that the set aside of these agency lands is evidence that

Congress envisioned an ongoing reservation despite the sale of the surplus

lands,
Id.. 6l F.3d at 999-1000 (citing Y apkton Sioux Trbe, 522 UK, 329, 350}, Inthe
ctreumstances surrounding the 1892 agreement, it was explained to the Tribe:

[the Great White Father] wants o give vou a chance to sell your surplus

lands . . .. He has told us fo tell vou that vou will not be forced to part with

o Lards wnless yorowant o . . He does not want yon fo sell yvour homes

that he has allotfed (e yor. He wants vou lo beep your homes firever.
Podhradsky, 606 F 3d at 1008 {quoting Council of the Yankton Indians (Ot 8, 18927,
transeribed in 8. Exec. Doc. 27, 53d Cong., 2d Se=s., 47, 49 {1894)) (alteration and
emphasis in Podhradsky) see also Gatfey L 14 F. Supp. 2d 1135, 1142-114%
Accordingly, “[while the 1894 Act clearly expressed Congress’s intention to sever the
ceded surplus lands from the reservation, Y ankton Sioux Tribe, 522 1.5, at 357-38,
Congress has never expressed a sumilar intention with respect to the allotted lands.™ Id.

The 1894 Act, ch, 290, 28 Stat, 286, at 314-319, which recited the 1892
Agreement, specified in the preamble that the Yankton Sioux Tribe “is willing to dispose
of a portion of the land ser apart and reserved 1o sand iribe, by the first article of the
[1858 Treaty].” 28 Stat. 314 (emphasis added). At Article | of the 1894 AcL the
Yankton Sioux agreed only to cede to the United States “all their clavm. right, nitle, and
interest in and to all the wnalloted lands within the limis of the reservation|.|”

{emphasis added). At Article I the United States agreed to pay as “consideration for the

lands ceded, ... the sum of six hundred thousand dollars ($600.00M. 1™ Article V made
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provisions for contimunng federal support for the Trbe, including, “For the care and
maintenance of . helpless persons of the Yankton tribe of Sioux Indians. . for schools
and educational purposes of the said tribe; and for courts of justice and other local
metittions. .. Article VIIT provided that “{s]uch part of the surplus lands. . as may now
be occupied by the United States tor agency, schools, and other purposes,™ were to be
reserved from sale to settlers witil ne longer required for such purposes.  And, with
specific reference to the Yankton Sioux allotted lands, Article XIII of the 1894 Act
expressly guaranteed “Tribal right=,” including “the undisturbed and peaceable
possession of their allotted lands™ and “all the rights and privileges of the tribe[.]"
Article X1V guaranteed the allotted lands in perpetuity, “Congress shall never pass any
act alienatmg any part of these allotted lands from the Indians.” In addition, Article X'VII
proscribed certam conduct upon “lands within or comprising the reservations of the
Yankton Sioux. . as deseribed in the treaty between the sad Indians and the United
States, dated Apnl 19th, 1858, and as afterwards surveved and set off,.." Arhicle XVIII
directed that “[n]othing in this agreement shall be construed to abrogate the treaty of
April 12th, 1858, between the Yankton tribe of S81oux Indians and the United States™ and
the 1838 Treaty “shall be in fll force and effect...™

. Jurisdiction over Indians in Indian Country

It i= established that state jurisdiction generally does not extend Lo Indians in

Indian country. See. e.g. Williams v, Lee. 358 ULS, 217 (1959}, Mille Lacs Band of
Ofibwe v, Madore. Nos, 23-125, 23-1261, 23-1265, 2025 UL.S. App. LEXIS 3279, at *8
{&th Cir. Feb. 12, 2025). “[A]s a general rule Indian country falls under the pamary civil.

eriminal, and regulatory jurisdiction of the federal government and the resident Tribe
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rather than the states,” Podhradsko, 6006 F.3d 994, 1006 {(cifing Alaska v, Native Village

of Venetie Tribal Gov™t, 322 118, 520 5327 n.1 {1998}k see 1R U.S.C. § 1131 (defining

“Indian country™ to mean “{a) all lands within the limits of any Indian reservations.. . (b)
all dependent Indian communities. .. [and] (¢) all Indian allotments, the Indian tites to
which have not been extinguished™).

As set forth in Winckler’s Briet in No, 31007, the Court should reconsider the
validity of case law whach found the Yankton Sioux Reservation terminated or
disestablished of lands under § 11514a). Below, Winckler will address dependent Indian
community status under § 1151(b). and Indian fitle, Yankton Sioux allotied lands, and
extinguishment uinder § 1151{c).

. Subsection (h) of § 1151

12 LLS.C. § 11531(h) defines Indian country (o include “all dependent Indian
communities” which are lands satisfving two requiraments; “first, they must have been
set aside by the Federal Government for the use of the Indians as Indian land; second,

they must be under tederal superintendence.™ Native Village of Venetie Tribal Gov’t, 522

118, 520, 527 [Venetic]: see also Podhradsky, 606 F.3d 994 (affirming conclusion that
lands were part of “dependent Indian community™ with respect to Yankton Sioux Tribe).
“The federal set-aside requirement ensures that the land in question is occupied by an
“Indian community”." Id., 522 118, at 531 It “also reflects the fact that because
Congress has plenary power over Indian affairs, see ULE, Const., Art. L § 8. cl. 3. some
explicit action by Congress {or the Executive, acting under delegated authority) must be
taken to create or to recognize Indian country.™ Id., at n. 6. “[T]he federal

superintendence requirement guarantees that the Indian community 14 sufficiently
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“dependent” om the Federal Government and the Indians involved, rather than the States,
are to exercise primary jurisdiction over the land in question.” Id. 522 U8, at 531.°
First, the lands in this caze, allotted lands upon which Lake Andes is situated,
were set aside for the Yankton Sioux Tribe. The lands are within the Tribe's traditional
territory reserved inthe 1858 Treaty which affirmatively recognized Indian title and
established the Yankton Stoux Reservation, among the treaty promises respecting the
lands reserved as the Tribe's permanent home. 11 Stat. 743, 744-749, The lands
subsequently allotted were then confirmed by the Act of 1894 which guaranteed *Tribal
rights" including “the undisturbed and peaceable possession of their allotted lands,™ that
“Congress shall never pass any act alienating any part of these allotted lands from the
Indians,” proscribimg certain conduct upon the ceded lands, and directing that the 1894
Act shall not be construed to abrogate the 1838 Treaty which “shall remam mn full force
and effect.” (1894 Act, Arts, XIH-XIV, XVII-XVIIL 1858 Treaty, Ans, 1L [V, X-XI)
see, Pemn, 232 ULS, 478 (recognmizing existence of federal authonty that extended into
the ceded termtory for protecting Yankton Sioux m thewr allotted lands under 1894 Act).
Congress, after passing the 1894 Acl expressly gunranteeing the allotted lands and
reatlinming the 1838 Treaty, has never passed any equivalent law or laws extingushing

Indian title to the allotments or terminating their status as Indian lands set aside as such,

* In United States v, South Dakota, 665 F.2d 837 (3th Cir. 1981), the Eighth Circuit
affirmed the district court’s judgment that a housing project was a dependent Indian
community under § 1151{h), based on evidence regarding the nature of the area, the title
history of the land in gquestion, the relationship of the inhabitants to the Indian Tribe and
the tederal government. and the cohesiveness of the commumity. In Owen v, Weber, 646
F.3d 1105, 1106, n.3 {8th Cir. 2011), the Eighth Circuit declined to directly say whether
South Dakota retains validity m determming a dependent Indian community o which

Venctic's test applics.
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Yankton Sioux Tribe, 522 U5, 329, 350 {observing 1894 Act's surplus lands sct-aside
provision reflected Congress’s intent to mamtam status of allotments a5 Indian lands ), see
aleo MceGirt, 140 8, Cr 2452 (Creek lands survived allotment and maintain status as
Indian lands).

The sei aside of these Yankton Sioux lands is further evidenced by the fact that
Lake Andes, situated upon a ¥ ankton Sioux allotment. is demarcated as a Tribal Block
Group by the federal government on the 2020 U8 Census Tribal Tract Map. (SR 23-24.
63-65)° (SR 141, Ex. 12, App. 20007 Moreover. the Yankion Sioux Tribe, with whom
the United States maintains a trust relationship, continues to recognize that the lands were
set aside, (SF 203-208, Ex. 22; App. 261-266), (5K 163-169, Ex. 16 App. 221-127). The
State also shows recognition to the existence of the federally set-aside lands for the
Yankton Stoux. (57 171-172, Ex. 17, State savs no to Yankton Swoux Trbe’s ask for

MNational Guard help with flooding a1 Lake Andes; App. 229-230). Accordingly, because

% See 8K 24, doc n.1. While the exhibits submitted 1o the circuit count are included in the
settled record for file 11CRI24-085, which is proceeding as appeal no. 31007, they do not
appear included with the senled record for the instant appeal no. 31006, Accordingly,
citations made in this brief to the record exhibits will refer to the settled record from
appeal no. 31007, which will be designated as “SR™ (italicized) followed by page and
exhibit number, Excerpis of the cited record Exhibits are also being included in the
Appendix with this brief.

"4 A tribal block group is a statistical geographic subdivision of a tribal census tract.
Tribal block groups are defined by the Census Bureau in cooperation with tribal ofTficials
to provide meaningful, relevant, and reliable data for emall geooraphic areas within the
boundaries of federally recognized American Indian reservations (AIFs) and/or off-
reservation trost lands (ORTLs ) without the imposition ol state or county boundaries.

The Census Bureau uses tribal block groups in the tabulation and presentation of data for
the decenmial census and the Amencan Community Survey (ACE )" United States Census
Bureau Form G-000 (11-12-2018) OMEB. No. 0607-1003. available at
<hitps:www2.census. gov/ geo'pdls partnerships psap/ G-000. pdf™> last accessed April
29, 2025,
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the lands af 1ssue were set apart for the Yankton Sioux i the 1858 Treaty and Act of

1894, Venetie's federal set-aside requirement for a dependent Indian community is

satisfiad,
“Equaltly clear.” e.g.. YVenetie, a1 533, contra, the 1894 Act reafMirmed continuing

federal superintendence over the Tribe s allotted lands. Yankton Sioux Tribe v.

Podhradsky. 606 F.3d 985, 991 (8th Cir. 20010) (ohserving that 1894 Act “reflected
parties” intent to ‘preserv]e] the support of the tederal govermnent and its
superintendence over [the allotted] land="" {¢citations omitted ) (alterations in
Podhradsky)) As noted above, with the Act of 1894 Congress expressly guaranteed
“Tribal rights" with respect to the allotied lands, while reaffirming the 1858 Treaty
promises, In doing 50, Congress made provisions for programs, services, and other local
mstitutions, mcludmg; “For the care and maintenance of such orphans, and aged, and
mfirm, or other helpless personz of the Yankton tribe of Sioux Indians. . .; for schools and
educational purposes for the said tribe; and for courts of justice and other local
mistititions for the benetit of the sad tnbe. .7 1894 Act, Art. V, 28 Stat. 286, 315
Comgress also provided that “[s]uch part of the surphus lands. . as may now be occupied
by the United States for agency, schools, and other purposes, shall be reserved from sale
Lo settlers until they are no longer required for such purposes,” Id.. Article VIII, This is

evidence that Congress intended continuing federal superintendence over the allotied

lands. Yankton Sioux Tribe, 522 1.8, 329, 3530, Moreover, Anticle XVII provided
federal authority over ceded lands for purposes of enforcing its anti-liquor provisions and
protecting the Yankton Sioux in their allotted lands. Perrin, supra. In addition, Asticle

NV directed that the 1858 Treaty remaing in force, and consistent with the 1894 Act’s
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statutory protections and provisions for support, Congress thus explicitly reaffirmed the
1838 Treaty stipulations and promises in which the Tribe's title to s traditional terrtory
was recognized. lands reserved, and Tribal protection on the lands was guaranteed by the
United States. 11 Stat. 743, a1 744, 11 also affirmativel v recogmzed the Tribe's
“dependence upon the governiment of the United States.” upheld tribal sovereignty and
jurisdiction with federal authority over “all offenders against the treaties. laws, or
regulations,” and appointed an Indian agent “for the special benefit of the [Yanktons].”
11 Stat. at 747,

Congress has mever abrogated these promises, guarantees, and protections, and the
Federal Govermment has continued its superintendence over the lands i guestion in this
case, “effectively acting as puardian for the Indians.” Venetie. 522 U8, at 533; Pemin.
232 Uk, at 481 (noting that the tnbal relations had not been dissolved, “[ajn agent or
superintendeant remaing in charge of their affairs and they are still wards of the
Covemment™). As promised in the 1838 Treaty reaffirmed in the 1894 Act, the United
States confinues to mamtain an Indian agent serving the Yankton Tribe for the benefit of
Indians who occupy the lands at issue in this case. (58 20-68, Exs, 1, 34 App. 192-201);
(&R 134-172, Exs. 11-14. 16-17; App. 204-230). The lands are subject to federally
dependent Tribal services, programs, and local institutions which support Yankion Sioux
Indians inhabiting their allotted lands. Consistent with the 1838 Treaty and 1894 Act.
tederal supermtendence over the land in question m this case is evident from the tact that
the Tribe provides law enforcement services in Lake Andes. through federal support and
assistance for such purposes. 1894 Act. Arts. V., VIIL XIIL XV 1858 Treaty: (87 154-

155, Ex. 14; App. 218-219); (&R 203-2640, 232, Ex. 22; App. 261-318, 290, (58 262-266,



Ex. 23, Tribal law enforcement responding to suspected murder m Lake Andes; App.
320-325). Likewise, the Tribe's health services, schools. and other local instiutions. as
well as infrastruciure in respect to the allotied lands, are also federally dependent. (SR
151-135, Ex. 14, Indian Health Services and Bureau of Indian Education; App. 215-219)
(SR 203-260, 225, 232, 249-255, Ex. 22: App. 283, 290, 307-313) (38 171-172, Ex. 17,
documenting State’s refusal to assist Tribe with flooding in Lake Andes because.
accordmg 1o state official, “the tribe has Burgan of Indian Affairs funding. materials,
tribal equipment and personnel ™, App. 229-230). Smmnilarly, Yankton Sioux Tribe
members, many of whom inhabit Lake Andes, benefit from federal payments to the Tribe
for rental assistance which supports housing. and the Tribe also receives federal
assistance to operate a transit svstem that includes Lake Andes, (88 171-227, Exs. 17-22;
App. 229-285). The dependency of the Yankion Sioux Tribe upon the federal
govarnmeant 15 particularly evident in view of any assistance from the State, (8F 171-172,
Ex. 17; App. 229-230), notwithstanding shared aspects of responsibility in the
commumty that requires state-tribal-local cooperation and respect. (SR 262-266, Ex. 23;
App. 320-325).

Thus, far from being “merely forms of general federal aid.” Venetie, at 534, the

Tribe’s dependency upon the federal government for local institutions, programs, and
services, for housing, healtheare, schools, mfrastructure, transit, and law enforcement in
Lake Andes. on allotted lands within the Tribe’s reserved tradmional territory -
considered together with the continuing 1858 Treaty promises consistent with the 18%4
Act — 13 “indicia of active federal control over the Tribe’s land sufficient to support a

finding of federal supermtendence,” [d. Accordingly. the lands af ssue, Yanktion Sioux
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allotied lands comprising Lake Andes, also meet the federal superintendence requirement
of Venetie.

The circuit court’s analysis with respect to dependent Indian community status
correctly noted Venetie s two element test bt efTectively reduced it to less than a mere

sidenote by relying entirely on considerations from Weddell v. Meierhenry, 636 F.2d 211

{#th Cir. 1980 (SR 1217 In doing so, the circuit court made observations about the
land’s individual ovwnership history and “the conveyance of the subject property
{allotment) in this case from John Arthur or Cetantanka to John W, Harding, a non-
Native American, on June 20, 1907[.]" (SR 122). However, Congress does not terminate
Indian lands set-aside as such simply because it allows for individual ownership. Eg.
MeGiirt, 140 8, Ct. 2452, 2464 (“patents transferred legal title and are the basis for much
of the private land ovwnership ... there 18 no reason why Congress cannot reserve land for
tribes in much the same way, allowing them to continpe to exercize govemmantal
functions over land even il they no longer own it commumally™; id., 140 8, C1, at 2474-
2475 {explaimng dependent Indian community status is as resihent as reservation status,
and “fee title™ to either such lands does nof make “tnbal sovercignty easier to divest™).
Likewise. federal authority and superintendence over the lands is not lost simply because
“federal agencies having jurisdiction over Indian affairs are located in [the] City of

Wagner, not Lake Andes™ ns the circnit court reasoned. (SR 123); see. e.g.. Pemin, supra.

The circuit court fatled to discuss or consider the credible record evidence establishing

Yenetie s set-aside and superintendence requirements, the 1858 Treaty, Act of 1894, and

* But see, note 5 supra, South Dakota, 665 F.2d 837, §39 (discussing Weddell
comngiderations); Owen. 646 F.3d 1105, 1106, n.3, indicating South Dakota no longer
retains validity.
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the contimuing federal support consistent with the treaty promises and statutory
provisions respecting the allotted lands.

Therefore, because both elements of the Venetie test are satisfied. the lands at
msue gualify as a dependent Indian community under 18 US.C. § 1151(b). The location
i2 within the Tribe s teaditional territory on lands set aside and reserved for Indian use by
the terms of the 1858 Treaty. which recognized the Triba’s title in and to such lands. The
lands, subsequently allotted, were expressly guaranteed to the Tribe i perpetuity by the
Act of 1894, in which the 1858 Treatyv was reaffirmed. Congress has never abrogated its
promises to the Trnbe, as the lands in question have remamed set-aside and occupied by
an Indian community under continuing federal superintendence through provizsions for
local institutions, housmg, transif, infrastructure, health services, schools, and law
enforcement.

E. subsection (¢) of § 1151

18 LL8.C. § 1131{c) defimes Indian country to include “all Indian allotments, the

Fndian titles o which have rot been extinguished .. " (emphasis added).”

“INDIAN TITLE. Claim of Indian tribes of right, because of innmemorial occupancy,
{0 roam certain territory to exclusion of any other Indians. Band of Shoshone Indians v,
US.,CLCl 638 Cr 620 324178 335, 89 L. Ed. 985 Black's Law Dictionary. at p.
912, 4% Ed. West Publishing { 1951); see also, ... MeGirt, supra, 140 8. C1. at 2474-
2476 (discussing Creek title); United States v. Sioux Nation of Indigns, 448 U8, 371,
415, 422 & note 29 {1980) (describing Indian lands subject to Indian title to include
“recognized title™ - i.e., Indian title for which "Congress by treaty or other agreement has
declared that thereafter Indians were to hold the lands permanentiv™);, 41 ALR Fed 425,
Proot and extinguishment of aboriginal title to Indian lands: see also, e.g.. Black™s Law
Dictionary. supra, pp. 290, 696, 1042, 1655-16356 (definitions and explanations of
“Title...Real Property Law. . General. .. Absolute title. . Legal title. . .Chain of

title. . . Extinguish. .. Extinguishment™); (SR 4-43),
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The term “Indian fitle™ has been long understood to evidence Indian right to lands,
whether based on aboriginal occupancy or recognized by treaty or statute, for which

Congress’s authority is supreme. Johnson v. Melntosh, 21 118, 43 (8 Wheat. 543) (1823)

(recognmizing Indian title whereby tribes retain the right 1o occupy and use their ancestral
lands, and it is the exclusive prerogative of the United States, which holds ultimate title,
to extinguish Indian titley; United States v, Shoshong Tnbe. 304 U8, 111, 117 (1938)
{explaiming right conferred through Indian title “i5 as sacred and as securely safeguarded
a8 13 Fee-zimple absolute title™ {citing Cherokee Nation v, Georgia, 5 Pet. 1, 48 |30 115, 1
{1831)]; Worcester v. Georgia, 6 Pet. 515, 580 [31 U8, 515¢1832)]). Indian title, and
the rights conferred thereby, is to be recognized, preserved, and safeguarded by the law,
unless extinguished by the United States. Bultz v. Northem Pacific Railroad, 119 118, 55,
68 ( 1B86) (right conferred through Indian title “protected by the political power and
respaectad by the courts until extinguished” (citation omatted)).

Chief Justice Marshall wrote that the varnious Acts of Congress respecting Indian
trade amd intercourse “mamtiesily consider the several Indian nations as distingt pahitical
communities, having termitorial houndaries, within which their authority s exclusive, and
having a right to all the lands within those boundaries, which is not only acknowledged,
but guarantead by the United States.” Worcesier, supra, 6 PeL at p. 557 see also. e.g.,

Cramer v. United States. 201 LLS. 219 (1923) (recognizing right of Indians 1o lands

occupied by 1359 and that such title. even it not formally recognized by statute or
government action, was to be considered as sacred as fee simple ownership and could
only be extingnished by Congress). Perrin, supra. 232 U8 422 (Congress’s plenary

power to legislate for the protection of Indian tribes extends to measures even on lands
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that have passed into private ownership following cession, which was reasonably
essential for guaramteemyg Tribe's protection on unceded allotted lands ), Bates v, Clark,
95 L1.8S. 204 (1887) (observing lands were “Indian country whenever the Indian title had
not been extinguished, and continued to be Indian country so long as the Indians had ntle
to it, ...unless by the treaty by which the Indians parted with their title, or by some act of
Congress, a different rule was made applicable to the case™). Holden v, Joy. 84 LIS, 211
{1872} (affirming that Indian tribes possess a right of perpetual occupancy of their lands
and that grants of such lands by the lnited States were subject to Indian title unless

extinguished, typically through treatics or agreements), Mitchel v. United States, 34 178,

711 (1835) (affirming recognition and protection of Indian title to lands under federal
law., which persists until extinguished), Thus, until extinguished. Indian title nuns with
the land and existence of the resident Indian tribe.

In Upited States v, Sapta Fe P, B, Co,, 314 U8, 339 (1941), the Supreme Court
examined various Acts of Congress to determine whether Indian title to the Walapais®
aboriginal lands was extinguished. Id., 314 U8, 339, 350. After searching “the public
records in vam for any clear and plain™ congressional intent, the Supreme Court found
“mo indication that Congress by creating [the Colorado River reservation] mtended 1o
extinguish all of the rights which the Walapais had i their ancestral home.™ Id.. a1 353,
“That Comgress could have effected such in extmgmshment is not doubted. But an
extinguishment cannot be lightly implied in view of the avowed solicitude ol the Federal
CGovernment for the weltare of it Indian wards,™ [d.. at 354. In United States v,
Randoval. the Supreme Court indicated that the Pueblos™ title was not fee simple in the

commonly understood sense of the term. as Congresy had recognized the Pueblos™ title to
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their ancesiral lands by statute, and Executive orders had reserved additional public lands

for the Pueblos. Sandoval. 231 118, 28, 39 (1913). Congress had also enacted legislation

with respeet Lo the lands “in exercise of the Government s guardianship over the [Indian]
tribes and their affairs™ and federal authorities could therefore exercise jurisdiction over

the Puablo lands which were encumbered by Indian title. Id.. at 48. In United States v,

Pelican. the Supreme Court considered the distribution of Indian lands into separate
holdings through the practice of allotment. “That the lands, being so held, continued to
b under the jurisdiction and control of Congress for all govermmental purposes, relating
tor the guardianship and protection of the Indians, s not open to controversy.” Pelican,
232 1S, 442, 447 (1914 id.. at 449 (“the lands remained Indian lands set apant for
Indians under governmental care™); see also MeGrirt, supra. 140 8. Ct. at 2475
{recognizmg Creek held “fee simple title™ to their lands which survived allotment and
remain Indian lands).

Respecting Indian title, Section 4 of South Dakota’s Enabling Act required that
the Constitution of South Dakota include certam irrevocable provisions — .. that [it]
forever disclaim all right and title to all lands owned or held by any Indian or Indian
tribes, and that until the title thereto shall have been extinguished by the United States
said Indian lands shall remain under ihe absolute jurisdiction and control of the Congress
of the United States.” Highrock v. Gavin 43 5., 315, 361, 179 N.W. 12, 30 (1920)
{(Gates. 1. (dissenting)): 5.D. Const. Arts. XXII & XXV § 18 Highrock, 43 8.1, at 349-
350, 179 MW, at 25 ("When the govemment grants an allotment to an Indian allottee, it

does not extmguish Indian title, but creates a new one”™) (MceCoy, I (concurring)); see

also Shoshone Tribe of Indians. 304 U8, 111, 118 (" The authority of the United States to
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preseribe title by which mdividual Indians may hold tracts selected by them within the
reservation. . detracts nothing from the tribe’s ownership, but was reserved for the more
convenient discharge of the duties of the United States as guardian and sovereign™).

..The right o extinguish onginal Indian ttle rests exulmively with
L-u:rng'esa. irrespective of who holds the underlving fee title in the land.
Ongida Indian Nation v, County of Cmegida, 414 ULE, 661, 667-69 (1974),
United States v. Santa Fe Pacific R. {.u United States v. Kabinto, 436 F.2d
1087 (9th Cr. 1972}, ; el 418
F.5upp. 789 (D.ELL 1976). However, courts lla.u.- rn.quj.red a showing of a
clear and specitic indication of congressional mtent to extingnish Indian
tithe. g, United States v, Santa Fe Pacific B, Co.: see Tee-Hit-Ton Indians
v, United Siates. 348 U8 272, 277 (1955 Bullz v. Northern Pacific
Railroad Co., supra: United States v. Pueblo of San [ldefonso. 206 CLCL
649, 513 F.2d 1383 {(1973).

T

Blatchford v, Gonzales. 100 N.M. 333, 337 (1983-NMSC-060), Pugblo of Jemez v,
United States, 63 F.4th 881 (10th Cir. 2023) (Indian tribe comtinued to hold title to land a1
msue because 1 established title by 1630 and title had not been extingushed by the
United States),

Ar demonstrated, Indian title can be based on immemorable use and occupancy or
recognition through treaties or statutes, and 1t confers an Indian rnght in and to the land
that is respected by the political power, safegnarded by the courts, and legally
enforceable against everyone except the United States. Extinguishing Indian title
mvolves terminating all rights of the Indians to the affected lands, by sovereign act - 2.2,
treaty with the Indians or Act of Congress — tramsferting full and absolute ownership
between soveraigns (e.g.. Tribe and United States) and thus removing anv residual rights
bazed on the title of the resident Indian tribe to the land. S¢¢ MoGirt. supra. 140 8. Ct.
2452, 2464 (dumimshing sovereign claim over land requires “the transter of a soversign

claim from one nation to another™) (citing 3 E. Waghburn, American Law of Real
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Property *521-*524). Unless/umfil Indian title is extinguished, the land 15 encumbered by
it regardless of who holds fee title, as the right to extinguish Indian title rests exclusively
with Congress, Consistent with the cannong of construction, extinguishing Indian title
requires a clear and specific congressiomal intent expressed in a treaty or legslative
enactiment. As such, the intent to extinguish must be unambiguous, requiring evidence
that demonstrates plain intent by the soveraign.

Here, the land at 1ssue 15 within the Yankton Tribe’s traditional ancestral home on
lands reserved by Article | of the 1858 Treaty. Confirming the Tribe s exclusive control
of the lands descnbed m the 1858 Treaty, Article [T affirmatively recognized the Tribe's
title 1o those lands. At Article IV, § 1, the United States promized “[t]o protect the said
[V ankton Sioux Indians] in the gquiet and peaceable possession of the.. land so reserved
for their future home|.|” Article VII guaranteed the Trbe's access and use of the
culturally sacred Red Pipestone quarrv. Anticle X stipulated that the Yankton Sioux
cannol alienate, sell, or dispose of any portion of their reserved tract except to the United
States and provided the tract would be surveyved and divided among the Indians as
dirceted by the Scoretary of Interior, with certain rights or restrictions regarding
alienation as deemed just. And Article XT upheld tribal title and sovereignty by making
amy offenders against the treaties or laws subject to federal jurisdiction,

Parcels of the reserved lands descnbed in Article [ of the 1858 Treaty were
subsequently allotted to individual Tribe members, including by United States Trust
Patent dated hMav & 1891, which describes the lands upon which Lake Andes is now
situated. By the Act of 1894, then, Congress affirmatively reinforced the title of the

Yankton Sioux to the allotted lands.  Article X1 of the 1894 Act puaranteed “Tribal
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rights" including “the undisturbed and peaceable possession of their allotied lands, and
...all the rights and privileges of the tribe...™  Article XTIV gouaranteed that “Congress
shall never pass any act alienating any part of these allotied lands from the Indians,” Al
Article XVII, Congress proscribed centain conduct on ceded lands to protect the Yankion
Sioux mn their allotted lands. And Article XVII expressly reaffinmed the 1858 Treaty:
*MNothing in this agreement shall be construed to abropgate the treaty of Apnl 19th, 1858,
between the Yankton tribe of Sioux Indians and the United States. __ all provisions of the
said treaty of Apnl 19th, 1858, shall be in full force and effect...”

Thus, the title of the Yankton Sioux to their ancestral homelands was established
and recognized in the 1858 Treaty. and then reaffirmed and guaranteed with respect to
the allotted lmds in the Act of 1894, Ants. 'V, XTIL XTV, XVIL XVIIL Articles [ and [T
of the 1858 Treaty reserved part of the Tribe’s ancestral lands for thewr Tuture home and
affirmatively recogmized the Tribe’s title to the lands. 11 Stat. 743, at 744, In Article | of
the 1894 Act, the Tribe agreed only to “cede, scll, relinguish, and convey to the United
States all thewr claim, right, fitle and interest in and to all the unallotied lands].]™ 28 Stat.
286, ol 314 (emphasis added). The Tribe has never agreed to cede, sell, relmiguish, or
convey to the United States their title in and to any allotted lands, and Congress has

never passed any subsequent law or laws extinguishing such title. E.g.. McGird, 140 8,

C1. 2432, 2464 (“Missing. . .is a statute evincing anything like the “present and total
surrender of all tribal [title]” [to] the attected [allotted] lands™) (alterations added).
Yankton Sioux title comtinues to encumber the allotted lands upon which Lake Andes

sits, where Winckler's alleped conduct occurred. Therefore, becanse the Indian title to
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such land has never been extinguished by Congress, the land in question qualifies as
Indian country under 18 U.8.C. § 1131(c).

2. The Circuit Court erred in denyving Winckler's Motion to Dismiss for
violation of the 180-day rule pursuant to SDCT. 23A-44-5.1.

“Every person indicted, informed or complained against for any offense shall be
brought to trial within one hundred eighty days.” which “period shall commence to mn
from the date the defendant has first appeared before a judicial officer on an mdictment,
mformation or complamt.” SDCL 23A-44-5.1(1)-(2). Here. Winckler first appeared
before a judicial officer on the complamt on January 30, 2024, his motion to dismiss was
filed on August 13, 2024, and his trial was held on December 13, 2024. (SR 1-3, 70, 73-
T3y Atthe time of filing For dismissal, trial was set for August 19, 2024, or 202 days
after Winckler's imitial appearance. (SR 20% The circuil court’s letter decsion denying
the motion to dismiss reasoned that any delay was caused by the defendant asking for a
substitution of coumsel and filing motions to dismiss asserting a lack of junadiction in
various other then-pending case files. (8R 151).

Following Winckler's mitial appearance on January 30, 2024, his Hirst action was
to advise the court that he was representing himsell” (SR 150). Next, the record mdicates
that Winckler was appointed counsel and then requested a substitution of counsel, see,
email from the clerk dated March 6, 2024, rezolved by the court no later than March 11,
2024, (SR 7-9). The record does not reveal any further motions being filed until August
13, 2024, (SR 20-22). Mor does the record reveal any delay from other proceedings, such
a5 an examnation and hearing on competency, or due to incompetency to stand trial.
SDCL 23 A-44-3.1(4(a). While Winckler filed various motions in his other cases,

meluding motions dismiss or suppress evidence, the record does not indicate that those
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motions necessanly affected any delay holding trial m the instant matter. Importantly,
there was no time comswmed due to any trials being held in any of Winckler's other cases.
Id.

Additionally, the record does not appear to show that Winckler ever requested or
corsentad to a continuance, which was approved by the court and a written order filed.
SDCL 23A-44-5.1(4)(b).""  Further. subsections (¢). (d). (). (L {g), and (h). of SDCL
23A-44-5 1{4), appear plamnly napplicable to toll the statutory period here. And perhaps
most importantly, the State did not file any motions for “good canse delay™ pursuant 1o

subseetion (h) of the statute, Sce Hows v. Weber, 2002 51 59, 9 20, 645 N W.2d 591,

508, gee aleo State v, Head. 469 N.W.2d 585 (8.D. 199101 Accordingly, Winckler's
Motion to Dismiss for violation of the 180-day rule shounld have been granted pursuant fo
SDCL 23A-44-5 1(3).

3. The Circuait Court erred in admitting Winckler's “bond form™ (State’s
Exhibit 1}

Winckler's bond form, prepared by the Charles Mix County Sherit™s Office.
mdicated Winckler's November 8. 2023, court date for which he failed to appear and that
Winckler had apparently signed the paperwork. (SR 166, 171-186, 265-267). The circuit

court allowed the bond paperwork to be admitted into evidence through the testimony of

W No continuance motions appear from the record filings, and no hearing transcripts have
been ordered by the State for appeal to show that Winckler ever consented to a
continuance or otherwise waived his right to a trial within 180 davs of his initial
appearance on the charge of failure to appear,

! The crrcuit court’s memorandum decsion directed the State to submit findings of fact
and conclusions of law in sapport of its decision. (SR 152). No such findings and
conclusions appear from the record,



the circuil courd clerk over Winckler’s objections asserting foundational and relevance
concerns, hemsay, confrontation clause. and incompleteness/inaccuracy of the
documentation, (SR 171-187, 442-449, 461-462, 508-509, 515-516). The State relied
heavily om Exhilat 1 in closing arguments. (3R 368-576).

*Hearsay ™ means a statement that: (1) the declarant does not make while
testifving at the current trial or hearing; and (2) a party offers in evidence to prove the
truth of the matter asserted in the statement ™ SDCL 19-19-801{c). Hearsay is generally
not admissible. SDCL 19-19-802. State’s Exhibit 1 involved three levels of out-of-court
statements that, when contained in a written document, become hearsay within hearsay
within hearsay, See SDCL 19-19-805; gee also Johnson v, O Farrall, 2010 8.1, 68, 9| 16,
TET N.W.2d 307, 313 (explaining rules for hearsay within hearsay). This 1= because any
court date, including any requirement that a defendom must aftend. is =et by the court;
and the court did not prepare or =ign the bond paperwork admitted into evidence as
State’s Exlubit 1. (SR 319} Page 3 of Exhubit | states that “[w]hen the State’s Attorney
of the court contact the Jul. the Jailer Shall witial each condition that apples.” (SR 179).
Thus, Exhibit 1 stself is first-level-reporter hearsay because it is the out-of-court
statement of what the Charles Mix County jail stafl recorded the State’s Attomey stating
to them about the conditions of bond. The Siafe’s Aflomey’s statements to the jail stafl
of what the Court imposed constilute second-level-reporter hearsay because they are the
State’s Attorney’s oul-of-court statements to jail statl of what the Court supposedly said
were the conditions of release. The Court’s statements which. according to the bond
paperwork, are reported by the State’s Attorney to jail staft, constitute third-level-witness

hearsay because they are the Court’s substantive oral assertion. writlen assertion, or



nonverbal conduct imposing certain conditions of release. At trial, the Stale ofTered
Eshibit 1 solely through the testimony of the cireut court clerke who had merely filed the
document, (SE 515-516). Exhibit 1 lacked foundation and constituted inadmisszible
hearsay evidence. '*

Additionally, admitting Exhibit 1 into evidence violated Wincklers Sixth
Amendment rizht to confront witnesses.'? The State used the bond form as substantive
evidence to prove Winckler was required to appear before the court on Novemnber 8
2023, and that he had notice of the requirement. However, the bond form is not a court
order, and the individuals who created, prepared, or provided the information contained
in the document did not testify at trial and were not subject to cross-examination. And
the statements contained m the bond form are “testimonial™ because they “were made
imder circumstances which would lead an objective witness to reasonably believe that the
statement[s] would be available for wse at a later trial.” State v, Selalla, 2008 5.1, 3, 9 46,

T4 N.W.2d 802, 815, n. 7 (quoting Crawford v. Washington, 541 1.8, 36, 51-53

{2004)); see also SDCL 23A-43-31 (failure to appear).

Furthermore, the “bond paperwork™ was incomplete, maccurate, and/or
wweliable, which undermined its probative value and relevance. This is because it was
prepared or produced because of a defendant having made bond, and much like the fact

that only the court determings when it will hold heanng and whether a defendant is

24 A)dmission of evidence in violation of a rule of evidence is an error of law that
constitiies an abuse of disoretion].]” Dubray v. 8 1. Dep't of Soc. Servs., 2044 5.12. 130,
% B 690 NW.2d 657, 661,

** The Confrontation Clause provides that in criminal cases, the accused has the right to
be confronted with the witnesses against them. State v, Tavlor, 2020 5.1, 48 1% 44-47,
948 N.W.2d 342, 355,
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required to appear, only the court determines bond conditions also, Yet, as clerk
Robertson acknowledged, Exhibat 1 was neither ssued nor signed by the court. (SR 3199,
Robertzon testified that Winckler's bond had been et by Judge Bucher via email dated
July 20, 2023, as follows: “55,000 cash. clean UA prior to release, twice weekly UA"s
and standard 1st eircuit bond conditions.” (SR 1871 While the original bond conditions
were admitted imto evidence as Defendant’s Exhibit A (SR 28%, 518-519), there was no
evidence via court order that those bond conditions were ever changed by the court. !
When Winckler posted the $5.000 bond on September 11, 2023, the paperwork included
as Exhibit 1 was prepared by the Charles Mix County Sheniff™s Office which added
additional conditions that had not been imposed by the court in setting bond, Defendant”s
Exhibit A, Thus, particularly when considering the hearsay and confrontation issues
discussed above, Exhibit 1 lacked proper foundation and was demonstratively unreliable.
As auch, s relevance was undermimed because anv probative value was substantially
outweighed by the danger of unfair prejudice, confusing the issues, and misleading the
qury. SDCL 19-19-401 & 403, Therefore, the cirout court erved in admitting State™s

Exhibit 1 intoe evidence.

“ Mothing in the Standard Bond Conditions, Exhibit 1 at page 3, imposed any certain
requirements for Defendant to appear before the court at any specific times nor any
particular date,

“* If bond had been changed by the circuit court, which does not affirmatively appear
from the record, there 15 also no evidence in the record thal Winckler was afforded with
adequate notice and opportunity to be heard in respect to any change in bond conditions.
LS. Const.. X1V Amend.
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4. The circuit court erred in admitting the testimony of Winckler's former
counsel and evidence of an attormey-client communication.

State’s Exhibit 5 was redacted portions of the Transcript of Pretrial Conference
held November &, 2023, in 11CRI23-172. (S8R 284-287). In it, the Court asked
Winckler's counsel where his client was after calling the case for hearing. Counsal
responded: I do not know™ — a direct response to what the Court had asked. Howewver,
without further prompting from the Court, counsel continued by offering further on the
record comments that included disclosure of a confidential attornev-client
communicalion. (SR 285, ©[ did send hon a letter at the last known mailing address, ah,
last Friday. advising him to be here today™).

Under South Dakota law, a client has the privilege to refuse to disclose and 1o
prevent any other person from dizclosing confidential commumications made [or the
purposes of facilitating the rendition of professional legal services to the client. SDCL
19-19-302; App, 330-331, Unauthorized disclosure by a lawyer nol in purst of the
client’s interests does not constitute a waiver of the privilege. Restat 3d of the Law
CGoverning Lawyers, 8§ 79, (c) 20000, The Amencan Law Institute. *“Only a client can
waive the aftomev-chent privilege if he voluntanly or through his atomey discloses the
communication’s contents or advice 1o someone outside the relationship. The State has
the burden of proving that a waiver occurred.” State v. Rickabaugh, 361 N.W.2d 623, 625
(5.0, 1985) (citation omitted ). Additionally, the duty of confidentiality continues even
atter the chient-lawyer relationship has terminated, and a lawver 1= prohibited from
revealing infonmation relating to his representation of a client unless authorized or

required by the Rules of Professional Conduct or other law: the rule applies to all
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mformation relatmg to the representation, regardless of its source. SDCL 16-18-Appx.,
Rule 1.6: App. 326-329.

Here, the testimony of Winckler's former counsel, Exhibit 5, and the statements
disclosing the contents of the letter commumnication he senl 1o Winckler purponted]y
advising him of the proper mamnner of further proceeding in his court case, disclosed a
confidential commumication because it was made by Winckler’s attornev in the course of
rendering legal services to Winckler and was intended only for Winckler. Winckler
never placed his former counsel 's advice at #sue i the trial. and Winckler never waived
the atiomey-client privilege. While Winckler's former counsel was given an opportunity
to address his former client’s concerns of privilege and confidentiality — to which he
mdicated that he did not share any such concems — Winckler's former counsel did not
wdentify any exceptions to the rules goverming attomey-client privilege and confidentiality
to permit hiz testimony to information concerning his representation of Winckler and to
disclose a confidential attomey-client commumication. As noted, Winckler specifically
objected to his former counsel™s testimony and to lns statements m Exhabit 5. (SR 224-
228, 525-526. 531-533). Accordingly, the circuit court erred in admitting the testimony
of Winckler's former counsel and his statements within State’s Exhibit 3.

8 The evidence was insufficient to convict Winckler of failing to appear in
violation of STMCT. 23A-43-31.

Under 8DCL 23A-43-31. sufficiency of the evidence review assesses whether the
State presented evidence that, if believed, established bevond a reasonable doubt that:
1. Winckler was required to appear before the court in conmection with a charge
of a felonv;

2, Winckler had notice of this requirement to appear; and
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3. Winckler did fail to appear.

(SR 323, 547-549); see State v. Disanto, 2004 8.1 112, 9 14, 688 N.W.2d 201. 206

{explaining review for sufficiency of the evidence). see also State v, Welf, 2020 8.D. 15,
T 12=13, 941 N.W.2d 216, 220.

Here, the State called two witnesses before resting, clerk Robertson and
Winckler's fommer counsel, Mr. Gochring, (SR 310-540, 547), Robertson testified that
the court’s original bond specifyving Winckler's conditions of release did not include any
condition for Winckler to appear before the court on Movember 8, 2023, (SR 518, 2E9).
Robertson also testified that State’s Exhibit 1, a form from the Charles Mix County
Sheriff”s Office. was not issued nor signed by any courl. (SR 519). Roberison also
explamed her inderstanding of a certificate of service and that no certificate of sernce
was filed with State’s Exhibit 2, which was the scheduling order setting Winckler's
pretrial conference. (SE 5200, Thus, there was no evidence that the order directing
Winckler to appear had even been provided to him. Amd. when the cireuil court sei
Winckler's pretrial conference date from the bench at the arraignment hearing, Robertson
acknowledged that the court did not direct Winckler to appear at any pretrial hearing. (8R
522-325).

Likewise, Goehring testified to the purpose of a certificate of service, that no
certificate was included with States Exhabit 2, and that the court made no
pronouncements from the bench at the hearing setting the schedule which specifically
directed Winckler to appear at his pretrial conference, or anv other hearing. (SE 534-
535). Further. Goehring was unable to testity that Winckler had received any letter sent

to his last known address, which purportedly advised Winckler to be in court for the
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pretnal conference. (SR 5336), Thus, there was no evidence that Winckler received any
letter, no such letter was miroduced mio evidence, and no evidence was miroduced that
Winckler was ever served a copy of the count order directing his appearance at the
pretrial comference. Accordingly, the State’s evidence was insufficient to prove beyond a
reasottable doubt that Winckler had notice of the requirement to appear set by the Court’s
Scheduling Order, State’s Exhibit 2.
CONCLUSION

Owr Constitution gives Congress plenary authority over Indian affairs and directs
that treaties and statutes are the Supreme Law of the Land. Once Iwdian country is
established or recognized. only Congress can divest that Indian land of its status as such.
Winckler respectfully asks this Court to uphold the 1858 Treaty. the Act of 1894, and
reverse the cireul! court"s denial of his motion to disimss Tor a lack of junsdiction.
Additionally, the circuit court should be reversed on the further grounds and for the
reasons also stated above, and the Court should order appropriate relief accordingly.

REQUEST FOR ORAL ARGUMENT
Appellant respectfully requests 30 mimutes for argument.

Dated this 13 day of May 2025

s/ Tucker 1. Volesky

TUCKER I. VOLESKY

Attomey for Appellant

3035 M. Kimball, PO Box 488

Mitchell, 81> 37301

tucker. voleskyidtuckervoleskylaw com
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STATE OF SOUTH DAKOTA, }
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vE, ) Mo, 310006

)

HAZEN WINCKLER, PCERTIFICATE OF COMPLIANCE
Defendant and Appellant. ]

The undersigned hereby certifies that Microsoft Word was used in the preparation
of the foregoing Appellant’s Brief and that the word count done pursuant to that word-
processing system caleulated 9,949 words in the foregoing Appellant’s Brief, in
accordance with SDCL 15-26A-66.

Dated this 13% day of May 2025,

/5! Tucker I Volesky

TUCKER J. VOLESKY
Attormey for Appellant
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sent notification of such filing 1o the Attorney General for South Daketa, Marty Jackley. and the

Charles Mix County State’s Attorney, Steve Cotton, on this 13% day of May 2025,

/= Tucker J, Volesky
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STATE OF SOUTH DARKOTA ) It CIRCUIT COURT

88
COUNTY OF CHARLES MIX ) FIRST JUDICIAL CIRCUIT
STATE OF SOUTH DAKOTA,
Plaintifl, CR-23-297
i JUDGMENT OF COXVICTION

HAZEN HUNTER WINCKLER.
Defendant,
PLEA

An Indictment was filed with this Count on the 22nd dav of February, 2024, charging the
D fendamt with the crime{2) of: Failure to Appear, SDCL. 23A-43-3 1. Funher a Pan [[
Information was filked on April ik 2024, charging the Defendand as a Habitual Offender with
SIX (6) pnor felemy convictions,

The Defendant was arraigned on s3id Indictment on the Bth dav of April. 2024, and
cmiered a plea of not guilty. The Defendant s altomey, Tudker Volexky, the Delendant, and Sieven
R. Cotton. prosecuting attorncy. appeared at the Defendant’s arraignment. The Cournl advised the
Defendumt of all constingional and statutory nghts pertaining to the charges which had been filed
against the Defondant. The Count accepled said plea and cstablished a factual basis For the plea.

I is the determination of this Courl that the Defendant has béen regulariv held to answer
for said offense; that said plea was voluntary, knowing and intelligent; that the Defendant was
advised of the righl 10 be represented by an attomey; that the Delendant was represcnted by
compeient counsel; and that a factual basis existed for the plea.

I is. therelore, the JUDGMENT of this Count that the Defendant is guilty of Failure 1o
Appear. 5DCL 23A-43-31. a Class 6 Felomy.

SENTENCE

On the Sth dav of June, 2023, the Count asked the Defendant if anv legal cause ¢xisted to
show why Judgment should not be pronounced. There being no cause offered, the Count
thereupon pronounced the following sentence:

ORDERED that the Defendant shall be conflined to the South Dakota State Penitentiary,
Sioux Falls, South Dakota, for a term and period of SIX (6) vears, there 1o be fod, kept and

1
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clothed in accordance with the niles and disciplines of said institution; and il 14 further

ORDERED that the Defendant shall pay cowrt costs of One Hundred Sixteen Dollars and
Fifly Cents ($116. 50, and it is further

ORDERED that pursuant to SDCL 23A-27-18. the execution of the aforesand penitentiary
sentence shall be suspended upon the following conditions:

1. The Defendant shall obey all state, federal. municipal and tribal laws for a period
of Five (5) vear.

2. The Defendant shall enter into and abide by a standard adult probation agreement
under the supervision of coun services for o period of Five (5) vears.

3. Defendant shall obiain a chemical dependency evaluation from a cenified counselor
within 40 days and shall comply with the recommendations of his treatment needs
assessment in all respects including aflercare. AA meating. treatment and therapy.

4. The Defendant shall not consume or mgest any alcohol, manjuana or controlled
substance during the term of probation.

5. The Defendant shall mol enter any establishment whose primary purpose is the
sale of alevholic beverages. With respect 1o convenience stores, the Delendant is
allowed to enter such business bul shall nol enter any portion of the business that
15 sechoded, by law, For video lottery purposes.

6. The Defendant shall participate in the 247 sobriety program at the discretion of
cour services, Which mav includs the requirement that the Defendant participate
in said program until completion of his probationary supervision,

7. The Defendant shall be subject to random warrantiess testing of his blood. breath
or urine al the request of count sérvices, or by any law enforcement oflicer acting
al the direction of count services,

£ The Defendant shall be subject to warrantless search and seizure of hig person,
residence, work establishment, audomobile, and any other location that he
frequems.

9 Defendant shall allow ihe court services ollicer aceess 1o all mierme! sovial media
wiehsiles & well as his cell phone sman phone. video games. computers, and any
video computer gaming equipmeni and shall give the coun services officer his
password 1o all such sites and devices.

10. The Defendant shall participate in moral recognilion therapy al the direction of
COLIM SETVICEs.

11. The Defendant shall reimburse Charles Mix County for his cournt appointed
altomey lees. $2 452 76

12, The Defendant shall pay prosecution fees, in the amount of SG0Sb®ER. to Charles
Mix County Auditor.

13, The Defendant shall pay his coun cosis, prosccution fees, and coun appomied

2
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altomey fees in accordance with a plan 1o be developed between the Defendant and
the coun services officer.

ITIS FURTHER ORDERED that the fine in this matter s waived due io financial
hardship: and i is fwher

ORDERED that the Defendant shall receive credit for 378 days previously served: and it
= further

ORDERED that the Defendant shall be released from jail today. December 30th. 2024:
ard 1t ag further

ORDERED that the Defendant has the right o appeal within ihirty (30) days of the entry
of the Judgment. and that the Coun ¢xpresaly reserves junsdiction and control over the
Defendant and this matier in accordance with South Dakota law.

12025 10:54:11 AM
BY THE COURT:

"CE V. ANDERSON
CIRCUTT COURT JUDGE
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FILED

STATE OF SOUTH DAKOTA ] DEC 18 2024 N CIRCUIT COURT

COUNTY OF CHARLES MIX %ﬁ'%ﬁgm JUDICIAL CIRCUIT
CIRCUT COURT OF 80

TCR23-Q00172
TICR23-000297
1 HCR24-000a0
1ICR24-000085
STATE OF SOUTH NAKOTA, ]
1 STIPULATION AND AGREEMENT
Plaintiff, ]
)
Vs, 1
J
HAZEN WINCKLER, ]
]
Defendant. ]

COMES NOW, the State of South Dakota by and through the Charles Mix County
State's Attorney, Steve Cotlon, and the Defendant, Hazen Winckler, and his attorney ol record,
Tucker Volesky, in the above captioned actions and casa files, and hereby enter into this
Stipulation and Apreement intending to be bound by the promises, covenants, stipulations and
gpreements s2t forth hérein.

NOW THEREFORE, based on the stipulations and agresmetyis set forth below, the State
of South Dakota and the Defendant mmutually and specifically agree and understand as follows:

DEFENDANT:

1. The Defendant does not concede jurisdiction in any of the above captioned cages
and files.

2. The Defendant will enter an admission to the Part [T Habitval Offender
Information in file 11CRI23-297, enhancing the underlying offense of Failure to Appear in
viokation of SDCL 23A-43-31, a Class § Felony 1o a Class 4 Felony, carrying a maximum

possible penalty of ten (10) years in prison and/or a twenty thousend dollar ($20,000) fine.
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3. ‘The Defendant does not waive any issues for appeal and doegpwaive his right to

appeal from any Tudgment of Conviction and Sentence that may be entered in file 1 1CRI23.297,

DNefendant specifically reserves the right to raige all issues proper for review in such appeal,
including without limitation, issees of jurisdiction, fght 1o tral within 180-days, rulings on
evidence or trial emrs,

4, The Defendant waives his right to a jury trial in file 11CRIZ4-85, wherein the
State charges Simple Assault in violation of SDCL 22-18-1(5), a Class 1 Misdemeanor which
carries & maximum possitle penalty of one (1) year in county jail and'or a two thousand dollar
($2,000) fine.

5. In fle 11CRIZ4-85, the Defendant stipulates to the fact that he did intentionally
cause bodily injury, which did not result n serious bodily injury, to Davian Zephier on April 2,
2024, by hitting Mr. Zephier and pulling kis hair during a dispute over a board game they wers
playing at the Charles Mix County jail, in the County of Charles Mix, State of South Dakola.

i, The Defendant understands that the Court may find him guilly as charged in file
11CRI24-85, proceed to pronounce sentence, and enter Judgment of Conviction and Sentence.

wHY spp
7. The Defendant does not waive any issues for gppeal and doegbveive his night to

appeal from any Judgment of Conviction and Sentence that may be entered in file 1 1CRIZ4-85.

Defendant specifically reserves the mght to raise all 1ssves proper for review in such appeal,
mcluding without imitation, issues of junsdiction.

8. The Defendant will appear before the Court for 4 senlencing heaning which will

take place in the courtroom of the Charles Mix County Courthouse, on December 30, 2024, The

Clerk of Courts can provide the exact time for the hearing.
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1, The State will mowve to dismiss all charges in files 11CRI23- 172 end 1 1CRI24-60,
inchiding any Part If Habitual Offender Information.

2, The State agrees not to pursue any further, and not fo bring any additional,
charges against Defendant in connection with the factnal circumstances underlying files
LICRIZ3-172, 11CRIZ23-297, 11CRI124-60, and | 1CRI24-R5.

3. "The State agrees to recommend to the Court a cap of six {6) yesrs for any term of
imprizonment in file 1 LCRIZ3-297,

i, The State agrees to recommend to the Court that the Defendant be credited for
time served and any remaining teom of imprisonment be fully suspended in file 11CRIZI3.297,

5. Upon presentation of this Supulstion and Agreement to the Court for
implementation, seatencing will be delayed until December 30, 2024, and the State aprees to
recommend to the Court that the Defendant be granted a furlough so that the Defendant can

spend time with his aged and ailing prandmaother,

th
Dated s _li day of December 2024. M
%é,

Hazen Winckler — Defendant

Drated this fﬂﬁ' day of December 2024,
LYV

Tucker Volesky
Aittorney For Defendant

Dated this _ji‘l&ay of December 2024

=, T
bteve Cotton
Charles Mix County State’s Attomey
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1 SIATE OF SOUTH DRKDTA ) 1IN CIRCUIT OOUJRT
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£ COUNTY OF CHARLES MIX ) FIRST JUDICIAL CIRCITIT
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STATE OF SCUTH DAKDTE, " 11CRIZS=-297
1 Flaintiff, W
g TRANSCRIFT OF
iy JURY TRIAL
& HBZEN HUNTER WINCELER, * Volume 1 of 2
Defendant. > Pagez 1-40 and 53—163
O P T Y Y LY P T T N TS N TN T TR ORI I IS R T T LR IR I LU TR R ?
B-E-F=-0-R-E
3
The Honorable Brucg V. Anderson,
10 Clreuit Court Juddgs,
at Leke Andss, South Dakota,
11 on Decenber 13, 2024.
12
A-P-P-E-A-R-A-N-C-F-5
13
For the Plaintiff: Eteven R. Cotton
14 Charles Mix County State’s AtrTormney
Lake Indesz, South Dakota
15
For the Defendant: Tucker J. Volesky
145 Atiomey at Law
Mitchell, South Dakots
|
1B P-F=-0-C-E-E-D-I-N-G-3
19 The following proceedings commenced on the 13th dawy of
Decembar, 2024, at 8:24 a.nm. in the courtecom of the
20 Charles Mix County Courthouse, Leke Andes, South Dekota.
Z1
22
23
24
Zh
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1 I-N-D-E-X TO TRIAL
Volume 1
2
Page
3 Fretrial Motions in limine res
Etate's Exhibit 1
A Arooument L+
Ruled on 11
5 Stata's Exhibit 3
Aroument 12
& Fuled on 13
Btata'zs Exhibit 4
7 Archmert 13
Bulad <n 1g
] State's Exhikbit &
Arcument 20
g Ruled on 2d
10 Voir Dire Examinaticons (=sealed and located in Volume 2 of 2
pagas 41-52
11 Peremptory challenges exercised 54
12 Juey annouicad &
JUEY SWOIT 63
13
Freliminary Instructions cead &5
14
Indictwent read 74
15
Cpening statements:
145 By Mr. GCotton 77
By Mr. Volesky 7
17
Fotion for judgment of acquittal 122
18
State restz and Defense rests 12&
19
dury Instmction sesttlement conference 128
20
Jury Instructions read 142
21
Closing arguments
2z By Mr. Cotton 143
By Mr. Volasky 144
23 Babuttal by Mr. Cotton 150
Z4 Verdict 1R7
25 Jury polled 158
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1 Post—trial matters 161
2
Page
3 STATE'S WITHESSES:
1 JEMMTFER ECBERTSOMN
By the Court 85
5 Dlpect exardnation by Mr. Cotton BB
Chogs=examination by M. Volesky 93
& Fedirect examination by Mr. Cotton 96
Recrogs—examination by Mr. Volessky )
Further pedirect examination by Mr. Cotton a4
Further recross-examination by Mr. Volesky 100

KEITH GOEHRING

g Direct examination lkxy Mr. Cotton 107
Cross—eramination by Mr. Volesky 109
10 Redirect examination by Mr. Cotten 111
11 STATE'S EXHIBITS:
MARKED CFFEREL EULED CH
1% Exhibit 1 d 91 81

Bond paperwark filed on Septenber 12, 2023, in
e 1ICRTA3=-172

Exhikit Z d ga BE
14 Drder setting Date and Tims for Jury Trial filed
11ICRTIZ23-172
15 Exhibit 3 d = T
Affidavit
15 Exhibit 4 d 104 105
Transcript of arralgrment hearing in 11CRIZ3-17Z held
17 July 31, 2023
Exhibit & 4 10a 105
18 Transcript of pretrial conference hoaring in
11CRI23=172 held Novexmber &, 2023
13
20 DEFEMDANT 'S EXHIBIT:
MREFED DEFERED EIILED CH
21 Exhibit A BEZ g3 a4
Email bond set by Judge Bucher
22
23 I-H-D=E=X TO TRIAL
Volume 2 of 2
Z4 Page
Violr Dire Examinaticon
25 By Mr. Volasky 42
By Mr, Cotton i
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1 P=-R=0=C=E=E-D=1-H-G-5
2 (etate’s Exhibits 1, 2; 3, 4, and 5 waera
3 premarked by counsel.)
1 {The followdng proceedings otecnr in the courtroom
5 outslde the presence of the prospective Jury at 2:24 aum.
& on December 13, 2024.)
THE CCURT EEPCRTER: All risae in honor of the Court.
8 (All comply.)
g THE COURT: Thank you. Please be seated.
10 {(All comply. |
11 THE COURT: We're on the recerd in Btate of South Dakeots
12 Hazen Winckler. This is — my computer's still coming on
13 -= it's OICRI; I think it's a 237
14 ME. COTTORy 23-297, Your Honor.
15 THE TOURT: 297,
146 M. Winckler is present today. His attorney is with him,
17 and. state's represented lyy Stewve Cotton.
18 And this is the tims set for a jury trial.
13 {The law clerk, Kendall Roeder, enters the
20 courtroon. |
21 THE COURT: And we're in the courtrocom, outside the
22 prasenca of the Jury at this time.
g First item of business, I think the law clerk would have
Z4 gent you the preliminary lnstructions.
25 Mr. Cotton, any objection by the State?
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1 ME. COTTEN; DNo, Your Honor.

2 THE COURT: Mr. Volesky, any objectlon by defen=se?

3 ME. WOLESEY: Mo, Your Honoor.

1 THE CCURT: Then we have a nunber of motions.

5 M. Cotten, do you have coples of these exhibits avallahle?
& MR. COTTON: I do, Your Honor.

7 THE CCURT: You do have copias?

a8 MR, D2TTCH: T do, Your Honer.

g THE COURT: Do you have a copy for the Court and for

10 comaal?

L1 MR, COTTCH: Yes, Your Homor,

12 THE COURT: WwWhy don't wyou distribote those.

13 {Mr. Gotton complies. )

14 THE COIRT: Do won have what, five of them?

15 MR. COTTON: Correct.

15 One and bwo,

17 Cne and two, Your Honor (indicating).

18 THE COURT: Sc there's a number of metions in limine that
19 are dealing with theses exhibits today.

20 I'm going to start out with Number 1. And, is that all of
21 them, Mr. Cottem?

22 MEL COTTOHs IE i, Your Homor.

g THE COURT: Mr. Volesky, do you have an chjection to Mumber
Z4 12

25 ME. VOLESEY: Yes, Your Honor.
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THE COURT: Go ahead.

MR. VWILESEY: Your Honor, as stated, I would just note for
the record the Defendant's cbjsection to State's Exhibit 1
and motion in limine.

The Defendant believes the State's Exhibit 1 is far

outweighed by prejudicial effect as opposed to the

probative walue it has for purposes of relewvance. Also
confusing the issues, misleading the jury, and nesdlassly
presenting cumilative evidence, particularly as it relates
to the subesagquent pages after page 1. I would nete it's
not 8 Court order, 1t's not signed by the Court, 1t's not
lgsued by the Court.

And this is whether or not the == the charge at issu= is
whethar or not the Defendant was required to appear bafore
a court.

It is also hearssy, Your Honor, Implicating a couple levels
of hearssy. The document itself was prepared by the
Charlas Mix County Sharift's Office, it asppears. They
received information what bond conditions were purpartedly
et as by the Court. And that was transferred to tha
Charlss Mix County jaill, presumably bnr the state's attomey
&z opposed to the Court.

So there'z a hearsay cbjecticn, confrontaticnm clsuse, if
this gets in. The people who supplled the information, the

individusls who created this deocument, supplied the
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information for it, um, should ke required to testify. If
not, that woeuld, ah, Implicate constitutional concerns.
And also the compléetensss and the accuracy of the document
get, Your Honor, is gt ilssus,

Attached to the motlon as Exhibit A 1s Judge Bucher's
original email setting the Defendant’'s bond in the metter.
Sha found probable cause, there was a 5 thousand dollar
cash, clesan UA prior, prior to relsass, twice weskly UAs,
standard First Circuit bond conditions. That was the
extent of the email. There was no specific requiremant as
to dppear in court particularlsy at a pretrial conference
setb for Novarber Bth of 2025 (sic), =zo.

0n that bkdasis; Your Honor, we'd ask that Exhibkit 1 be ruled
inadmizseibhle.

THE CSURT: Mr. Cotton.

MR COTTON: Your Honer, the State believes that the
probative value far cubwelghs any prejudicial effect, if
any.

It is a roubtine business document that 1s commonly filed.
No defendant is released from jail without signing bend
paperwork, Mr. Volesky's assumption that the state's
attorney relays thesa conditicns to tha jail 18 incorrect.
The Jjgil staff is in the courtroom when the judge setsz the
bond. Thils bond waz set by ——

THE CCURT: HNot always,  though.
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MR. COTTCN: Well ——

THE COURT: Judge Bucher seft that oneg before he ever came
to court.

MELOCOTTON: Bell this, this, Your Hoenor, wonld be bond zet
after his arralgrment hearing, whers you had a chancs to
welgh in at ths arraigrment hearing.

THE CCURT: Correct.

MR, COTTCN: So Bheriff Thaler was here so --

THE COURT: It'= not slways the cass that they hear it in
court. Sometimes they get an email.

MR. COTTON: Falr

THE COURT: Right?

MR COTTON: That's feirn, Tour Hooor.

So he's alss incorrect that Judge Buchar's bond 1= the sams
as this, it's not. Her bond was just a preliminary email.
The cash amcunt's the same.: The First Circult conditions
are the sama. However, at arraignment, you did =set a
preliminary — or a pretrial cenference for 11-8-23, The
sheriff was here to hear that, and that is part of this
record.

o 1 believe that the acouracy and reliability of this
record is strong. [t i a comnon récord that 1s filed
routin=ly in criminal cases. And should ke admitted for
that rezson, Your Honor.

THE CCUET: Wwhy do vou need everything past the first two
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rages?

MR, COTTCH: There 1= one standard First Clecult condition,
Your Homotr, which iz defendant will keep the, their
attorney and/sor the Court apprised of thelr logation at all
times: That couold come up at a later point in this trdal.
So that iz page? =—-

THE CCURT: That'a page 3.

MR, COTTON: That's page 2 of the, the exhibit. Quite
frankly, Your Honor, the first thres pages are the most
relevant and, ah, for the purposss of this trial,

THE COURT: Do vou think that the wmiver of extradition
righita, the 24/7 partimipaticon agresment has any relevance
to whether or not he appearsd in court that day?

ME. COTTCN: 247 wonld anly have relevance, Your Honor,
1f, wm, Mr., Winckler wants to samehow say he didn't Ynow
gbout his court date. MWell, he didn't know about his court
date because he quit coming to 2477 and quit heving centact
with his=s attormey, 2S¢ I don't want to get into a position
where he's able to =ay, well 1 was never informed shout my
Court dete. Well, because he was. He =igned a dofument
stating when the Court date waz. And I don't want him to
try to use tha oh well, I just disappearsd ofFf the face of
the earth for no reascn. The reascn he disappeared off the
fare of the sarth iz because he wasn't complying with 24/7.

So T den't Jnow == I don't need 24/7 in the case=in=-chief,

App. 15 /331




10

11

12

10

But I''d certainly like it avallable for impeachment.

THE COURT: Mr. Volesky, any responsa?

ME. VOLESEY: Yes. Thank you, Your Honor.

I don't think it's particulsrly directly relavant to
whether ar not he, ah, remained in contact with his
attorney as, um, stated on & stendard bond condition.

Az it relates to the original bond order; yes, Judge Bucher
set that and that's by that email, but there's nothing in
the record tat explicitly changed that bond order, that
condition of release. That ramained the sama throughout.
At arraignment, the Court did specifically address bond
conditions, or conditions of raleass. It did allow what it
called essentially a furlongh to allow the Defendant to get
out for work releaze. Tlat was the extent of it. The
Court didn't change any bond conditlens.

In the arraignment trenscript, the Court didn't explicitly
say that he needed to appear at his pretrial conference. 1
knowr that's when the Court sst the datss, but it wasn't
specifically crally on the record, on the Court's order
from the kench for him to appear at the pretrial conference
or making, ah, ary court appearances a requiremsnt of his
pretrial release from bond.

THE COURT: But vou agree, it wag in ny order?

MR. VOLESEY: It waz in your order ——

THE CCUET: I told him he had == 1 tell everyone they have
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to personally sppear. I might not have said it to him oo
the record that day, but that's mandatory.

MR, VOLESKEY: After the order was drafted and the Court
silgned 1t, It 1z included in the Court's order, which is
the State's proposed Exhibhit 2. But in terms of the
grralgrment tramscript, thera's no explicit statement
setting & oondition to appear at a pretrial conferancea;
Your Honor,

THE COURT: All right. It's & failure to appear cass. Ths
cases say it's a striet liability offense. And one of the
cases says that notice is impertant. I mean, they have to
have sufficient notice for a peason — reasonably
intelligent person to be able to comply with the terms of
the Court's order,

Arid in this case, he came In for arralgument. I did not
reduce the bond. I did allow him to, um == a furleugh for
work release. And then, the bond remained at 5 thousand
dollars., A little while later, um, a family membwer, T
Eelieve, posted the bond, which produced Exhibit 1.
Exhibit 1, all of these documents are records kept in the
ordinary course of the Court's businsss. They meet the
statutcry dafinitions as an axception . of hearsay, they are
gfficial coirt records.

These bond conditions that wera made by the sheriff's

office are dome in a couple of ways. (ne is if scmecne's
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arrested, the maglstrate judge gets a police report, she
reads 1t. Bhe determines if there's probable canse. And
if she does 8o, she smails the srresting officer or the
Jail and tells them she finds probable causze and then she
sats a bond. hat's inltlally what happened here. It's
the last page of Exhibit 1, I belisve? No, it's in there
somewhare, though. That is not particularly relevant to
this case.

They are not testimonial. S0 the Court does not find that
theres is a Crawford violation, & confrontation clausa issus
thers. Howewver, everything past page 3 1 -— I den't find
it to be relevant in the case, State's case-in—chisf. &o
Exhibit 1 will consist of the bond, the =econd pags is &
gignature page, &nd then The standard conditions will ke
allowead.

Um, ‘the waiver of extradition and the rest of that exhibit
iz sxcluded from the Stata's case—-Iin-chief. If Defendant
presents a ¢ase where they bescome relevant, the Stata can
remark those cther pages a=s a separate exhibit. PAnd offer
them.

The next is Exhibit Z.

M. Velesky, do you ohject to Exhibit 27

FE. VOLESEYX: Mo, Your Honor.

THE CCIRT: PAnd the next one I think you flled on was

Exhikbit 37
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1 MR, VOLESEY: TYes, Tour Honor.

2 THE COURT: PAnd same general argumsnts ——

3 MR VOLESBEY: (Nods head.)

1 THE COIHT: — today a=s Exhikit 1 and in your brief?

5 MR, VOLESKY: TYes. As exactly In my brief.

8 THE C2URT: Mro Cotton, Exhibit 3; 1is this the ooe where

7 you responded and said say it's only for rebuttal?

a8 MR, D2TTOH:  Correct, Your Honor.

£ THE CLART: ALl right.

10 Exhibit 3 is excluded from the State's case-in-chiaf. It's
11 not relevant that he had a 24/7 viglation presently. So 1f
12 that i1ssoe arises and that decr is cpened, then it's

13 possible we could get into that.

14 The next is Exhilbkit 4.

15 Thizs 1= a transceript of the arralgrnment. Tt'=s the entire
146 arralgnment .

17 And Mr. Volesky, go shsad.

18 MR, VOLESEY: Thank you, Your Homor,

19 8o there's, um, you know, extensive comment that went on at
20 the arraigmment. The Defendant was advised of the charges
21 against him in detail, the max possikble punishments, his
22 statutory and constitutionsdl rights —

g THE COURT: Hold on, stop.

24 bho are you talking to?

28 THE TEFUTY SHERIFF GENE NIEHUS: Jen (indicating].

App. 18 /331



10

11

12

11

THE COURT: All right.

Fo ahead, Mr. Volesky.

ME. VOLESEY: Thank you, Your Honor.

U, 2 I think there's an issus with relavance g= 1t
relates to the entirety of the transeript. There are many
parts in therse that are not at all relevant to the charge
of whether or not he's regquired to appear and failed to
appear. To the extent that it is relevant and the
relevance in the transcript, it's substantially outweighed
by the pressnt — prejudicial effect, and other
considerations it will have on the Defendsnt's case.
Relevant evidence may be excluded for mfalr evidences,
contus=,; confusion of the issues; misleading the jury,
neadlazs]ly presenting comilative evidences.

e think that transcript is highly prejudicial,
particularly the Court's comments, discussing the
background of the Defendant, his previcus charges in
detail, the max possible punishments, and also the
experiences that the Court had with the Defendant when he
released him at previcus occasions. PAuthorities having te
pick him up in other jurisdictions and bring him back.
Hearsay, Your Honor. Oot—of—court statetent used to prove
the truth of the matter asssrted. Unless an exception
applias, the statemert should be execluded. Confrontation

clausa. 1f the statements are allowed, the Defendant would
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have a right to cross-examine the individual who mage the
statemants for which the matter iz used — belng used to
prove the truth af.

Additicnally, asz indiested, the Court qoss over ths
Defendant "= bhackground, many convietdons, how he did
previcusly on bond. It's 404 evidence, Your Honor. It's
character evidence. It's other bad acts. Allowing it
wonld not allow the Dafendant to get a fair trial and
violate due process.

The State seams to bes, if this entire transcript is
allmeed, it'll ks able to use the prior charges, the
potential punishments, the specific convictions, the past
conduct to suggest thet the Defendant has a propensity to
commit orimes and disobey the Court.

U, finally, ah, wnder 19-15%-410, S0CL 19 hyphen 1% hyphen
410, these statements were all made in relation to the
arraigment, where the Defendant was being advised of his
rights, and whether or not he's going to plead guilty or
not guilty, or some other plea, and 1b's in the context of
the Ielfendant putting his pleas on the record.

Gn that -— those bases; Your Honot, we'd ask that Exhibit 4
ke rulad inadmlssiblea.

THE GART: Mr. Cotten.

MR. COTTCN: Your Homor, T belleve this, again, falls under

the public records sect == gh, exception. This was a, this
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was & == this is & transcript of a open court hearimg that
wWas open to the poblic. Any mmber of people could come In
here and =2it and listen to it.

U, the clerk records these., The Court records them with a
court reparter.

Ui, there's a8 certified copy of this btranscript, Your
Honmor. I 'baliswve that it's good evidence. I bBaligwas it's
relevant. It shows that Defendant was here. It shows that
bz was told when hi=s Court date was. And also shows that
it was in connecticon with the chargs of a falony.

THE CCURT: I'm finding that the transcript is relevant. I
do find that there's some danger of unfalr prejudice with
it if it is not redacted. Ewen as tedacted; there iz still
some unfair prejudice, but the —— it's highly relevant to
this case, becaluse the Court told the Defendant and counsel
when the trial was, when the pretrial confersnce was. And
it is — with regard to any hearsay issues, the Court i=
confident that there's no issues as far as the veracity of
the document or its truthfulness. It's a rendition by the
oourt reportar of what ocourrad in gourt that day. It's
taken down verbatim. There dossn't aprear to be any
diffisulties or problems witli the transeript itself,
properly reflecting what happensd that day.

U, but there needs to b= some redactions.

And the first redacticn, T think that having, talking about
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priocr acts or the habitual offender is overly prejudicial.
And on page 8, line 13, & redaction will start. And Mr.
Winckler gets into a conversdation with the Court about
being punished twice, on page 10, that is all aut, And
that would go down to, that pedaction would go to page 11
line 20

Mre. Cotton, thast haz to ba remcved from that exhibit befors
you can offer it,

ME. COTTCH: Okay, Your Honor.

Ui, =o page 10, where are we starting, which 1ine?

THE COURT: Page 10 == 3ll of page 10 is out, all of page #
iz out. It atarts at B line 13 and the redaction goes to
11 1o Lo 23,

ME. COTTCR: OClay, So take 20 out? And ——

THE CoURT: 20 15 cat.

FE. COTTCN: Okay., #And 21 is whers we start reading sgain?
THE CCURT: Right. Where I say, do you understand the
chargas?

MR, COTTCON: Got ik,

THE CCURT: Then he's read the indictment. The plesas are
avcepted, The trial is set. "Anything slse by the Btate®
an page 12. And then on line 24, Mr. Cotton 12 saying "no,
Your Honor,™ the redaction starts right sbove line 25. Fnd
it goes a1l the way to page 16, I'11 leave in line 1: Mr.

Goehring saying "no, Your Honor.® "That concludes the

App. 23 /331




1B

1 matter.” So thess redactions the State must complsets

2 before it can subnmiit the exhibdit. Othaepwdi=za, I find 1t'=s
3 relevant. And any danger of unfair prejudice iz cutweighed
1 by the high relevancy of the transcript. It's otherwice
5 admissible,

& Mext 13 Exhibit 5.

7 Mre. Volesky.

g ME. VOLESKY: Your Honor, could I get = I'm sorrcy, could I
g get clarification on that last redaction from page 12 line
10 is o e

11 MR. COTTCN: I think all the way to 16.

i2 THE CZURT: 16€.

13 MR, VOLESEY: 16. Ckay.

14 THE COIRT: The last thing on the transcript will ke Mr.
15 Goehring saving "no, Your Bonor.™ That — and then T say,
15 "that concludes matter.®

17 Any cuestions about that?

18 MR, VCOLESEY: BRh, yes. I would ask thet if, mm, alsc the
19 State's comment that "no, Your Honor," there was nothing
20 else on page 12 of Z4, um. Um, does the Court intend to
21 redact that as well?

22 THE COURT: Wall, that's what I always =say. And I don't
g think it'zs hamful te anvibody.

Z4 "hrything else by the State?™ BAnd then ™no, Your Honer.™
25 And then the, the context would be then Mr. Goshring
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"no, Your Honor.”

saying,
MR. VWILESEY: OCkay. PAnd =0 tha State's "no, Your Heonor, "
will not e redacted and then Mr. Goshring's ™no, Your
Honoip™ will?

THE CATRT: Is thare a reason I should?

ME. VWILESEY: I would =ay not to redact that psrt but =-
THE CCURT: Yesh, I don't plan on redacting it.

ME. VOLESKY: Okay. Thank you, thank you. So the
redaction starts at line 12 line 257

THE CCURT: Okay. Page 12 line Z5? 5o 1t'll say Manything
elEa? "Wo, Your Honer." "“Amything else by defense?" BAnd
then yeu'll akip to page 16, ™no, Your Honor™ —

MR, VOLESKEY: Okay.

THE COIRT: — akay? That's the way I intend on it being.
MR. VOLESKEY: Understood.

THE CCURT: All that discussicn about the furlough and him
running off before; that's all ont.

MR, VOLESEY: Chkay.

THE COURT: I will not allow it to ke presented.

MR. VOLESEY: Very good. Thank you.

THE COURT: Are vyon ready to go to Exhikbit 57

MEL VILESEY: Yes, Your Honor.

THE COURT: All right.

Mr. Volesky, g ahead.

FR. VWOLESEY: Thank you, Your Honor.
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Yes, the Defendant has also filed-an objectien to State's
Exhibilt 5 anhd & motlen in limine that 15 on record. An
that is the transcript at the pretrisl conference, where
the Court comes on the record, asks Defendant's counsal
where the Tefandant 1s%? And the Defendant’s counsal
directly responds, I don't know. Then the Defendant®s
counsal goes on further and talks about comversations he
had with his mother and whether or not the Defendant was in
Ccon, Staying in contact with his mother. And then the
defense counsel goes on furthar and talks about a mailing
that he sent to the Defendant, relating to the fagilitation
of legal services for the Defendant relating to the
proceseding.

Lim, as set forth in the arqument and the briaf, Your Honor,
401, 402, and 403 are all raised. And partlcularly there,
there are comments on the transcript, Bz it relates to the
State asking for & bench warrant, and citing a kond
violation, Not partieularly the absence at the
arralgmment, but the bond vislation. And the Court after
hearing from the Defendant's ccunsel, his comments, the
Coart doss make the comment of looking up the Defendant's
record on Cdyssey and 1if thera were any recent arrests and
commenting that there's a lot in there.

S0 we believe those are highly, highly prefjudicial, Your

Honot.
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Then there's a chance that, high danger of unfair prejudice
with 1t, mislesding the Jury, confusing the issues.

As with the other documents, it calls for hesrsay.
tut-of—oourt atatements used to peosl the truth of the
natter asserted unless the excaption applies it should be
ruled inadmissible.

Going hand in hand with that i1s alsc the confrontation
clause issua that we've raised on the previcus documents.
If these statements are being offered to prove the truth of
the matter asserted, the Defendant would have s right to
confront these individuals in court. There's alse the 404
falr trial, due process argument, as it relates to other
acts; cheracter evidence,; particularly with the Court
looking at the Odyvesey and noting that there were many
arrests 1n thare. Nothlng Cresh. And then the Stats
bringing up the fact of the beond viclation end askimg for
&, dan arrest warrant for that.

Finally, the big issue, um, attomey-client privilegsa,
confidentiality. Now, as an officer of the Court, Mr.
Goshring gave & direct answer to ths Court's question, but
be went on further and did cite a communication that was
sent to the Defendant inm facilitation of his legal
servizes. The Defendant has never waived attormey-client
privilege. There's the ——

THE CCUET: I= that, is that a privileged commmicetion?
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MR, WOLESEY; If£ ==

THE COURT: Doesn't attomey—-oclient privileda protect
comminicsticns? I mean the, the fact that he was esked on
the record where his ¢lisnt was, that's not really a
cominication, is it, with the; with a client?

ME. VOLESKY: TWhen he s5id I den't know, no, that wouldn't
bPa. But when he went on to cite a letter he sent to the
Defendant, what he advissd him in that letter, that was a
confidential commmicetion for purposes of facilitating ths
legal services and the Defendant never walved that
privilegs.

THE COURT: Mr. Cotten.

MR COOTTOH: Your Honor, I make the same arquments on this
exhibhit = I 4id Exhdbdt 4.

I'd alsg argue that sending a letter advising your <llent
of what time their hearing is is not confidential. Im
fact, 1it's part of the court record.

THE COURT: I'm allowing Exhibit 5, but redacted. T do
find that it is relevant. It is the day of the hesring
that ha's charged with missing that led to the failure to
appear charge. I called the case. Asked his lawsr wherse
his client is.

I note that he doss not asppear. There's some extranscus
conversstions in thers that T think are lnproper for

purposes of this trial. They would do really nothing more
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than stain the Defendant's character; and so those would be
ovaerly prejudicial but otherwlse overall, when I balanoe
the danger of unfair prejudice against the relevance, um, I
find that the relevancs outwelghs the danger of unfailr
prejudice with these exceptlons:

on page 2 line 12 through 15 is redecked. The next line,
"l did send him a letter at the last known msiling address
on last Friday advising him to be here today. But again,
he's not here,™ that will remsin in. That is relevant
because his lawyer sent him a letter telling him when court
WS 4

O lina 19%; the Court, starting with "the Court™ to line
23; thet's excluded. It's prejudiciel,; talking sbout his
Odyesay history is not relevant.

Then we're golng to redact, I'm golng to start at page 3
line 1, I'm going to lesve in Mr. Winckler had posted a &
thousand dollar bond. Starting at "failed te show up for
arderad TAs,™ I'm redacting dewm to line 16, everything is
excluded except "bhut for now,™ that is not eicluded. And
the rest will remain in.

So itfs, it's allowed. It's — the motion in limine's
avarruled to the extent to alldw in what 1've talked about.
The rest must be redacted kefore it's offered; Mr. Cotton,
g0 you have to get your staff working eon that.

Fie're going to use the strike=down method. We're going to
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have cne alternate. I expect this trial to be one day: 5o
we' re going toe have 13 over here [indicating), we'll have
20 back here, in rows 1, 2, 3; 4. ¥e'll have those 33
somahat sequestered. Tou'll just kind of get used to
where they're at.

Evervbody will have g nunmber on their lapel for you to
ldentify them. And they'll have a paddle, I gquess, to
raise thelr hand with now,

Mr. Volesky, what do you think — give me an estimsts of
your time pou think you need for jury selection.

MR. VOLESKEY: Mo more than an hour, mayvhe less.

THE COURT: Okay.

MR. VOLESEY: Mavykbe.

THE COIRET: I'm going to limift you te an hour ahd a half.
MR. WOLESEY: Okay, that'l1l be fine.

THE CCURT: And; Mr. Cotton, you'll be limited to an hoor.
I don't think you'll need all that time.

FR, COTTON: I'd love 10 minutes, Judga.

THE COURT: If vou do meed it, let me kmow and I can extend

i X

Is Mr. Goehring & case—in-chief witness?
MEL COTTON: Yaah.
Your Hoenor, after your rulings, I don't koow if == I don't

ki 1F T need to call anybody other than Mr. Goehring. I

have people available, but.
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THE COURT: Well, I think you need to call a lot of people
(langhs) perscnally. I mean, just bacaise I've

riled =-- overruled portions f the motion in limine doesn't
mean that there's any fommdatlon for any of this,
especlally Exhibdt 1, sa. I don't want you to do — try
gnd oo & paper trial. That causes me 8 lot of concermns.
MR. CCTTCM: Okay.

THE CCURT: I plan on admonishing the jury, when the Clerks
of Courts testifies, generally that just because she's a
court employes, that does not mean that they give her any
additicnsl oredence. That they are to welgh the
cradibility of her testimony just as any other witness and
essential 1y not give any greater weight to her testimony
bPecauze she works for the Court.

Aty objectlion to that, Mr. Cottem?

ME. COTTON: No, Your Honor.

THE CCURT: Mr. Volesky?

FE., WVOLESEY: Mo, Your Homor,

THE COURT: All right.

Anything elsa? Bafors we begin?

MR, VOLESKEY: Um, I would bring to the Court's attsntion,
ah, the Jury instructions. There's bsan twe that have been
requested by the Defendant, and it geoes to the standard,

ah ——

THE CCURET: The elements?

App. 31 /331




1 MR, VOLESEY: Yes.

2 THE CZURT: And notlce?

3 ME. VOLESEY: Correct, Your Honor.

1 THE CCiHT: Yeah.

5 We'll talk about those at our jury Instroetlon conferance.
& They're certainly well taken by the Court. They look to be
7 correct. I donm'bt remomber the last time I looked, baat,; uam,
8 thers's somathing on my mind about ons of tham jury

a3 instroctions. That's the elements.

10 I den't even get a spinning wheel on that, it's just dead.
11 Do you have Internet?

12 THE COURT: What pansls do we hawve?

13 THE CLFRE: Omne, thres, and five.

14 THE COIRT: ‘who was here Monday?

15 THE CLEEE: One, two, and threa.

14 THE CEURT: GCkay.

17 THE CLERE: But the cnes that served on Monday are not.

1m THE COURT: TRight,

19 Mo. You covered 1t. 1 think the State has to prove he was
20 charged with a felony beyond a reascnable doubkb. But it's
21 in - that's i1n that elsment; so.

22 Arything elsa before we bring the jury in to watch their
23 movie?

Z4 MR, COTTCN: Nothing from the State, Your Honor.

25 FR. VOLESEY: Just clarification, the State is required to
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prove actual notice?

THE CCURT: Well T think, T think they —— they have to
prove notice. I'm not too sure what that cese means. The
are Whers — I mean, Judge Hertz was overrulsed on that one,
atid they sald well the terms of hiz order ware somewhat
vague,. And then the lawyer was going to quit and, it's
kind of a convoluted caze; but I've always besn of tha
position that the Defendant has to know he has court that
day before he can be charged or convicted of fallure to
appear.

MR. VOLESKEY: Okay.

THE CIURT: He has to know when and whare. And thatT™s
pretty much what the Bupreme Court hes said in that case.
I think it should be actual notice, not cotistructive
notice. And I'm not, I'm not ready to rule on that. 1
want to hear Mr. Cotton's position on the actual notice
izsue with that separate instruction you hava.

MR, VOLESEY: Chkay.

THE COURT: But, I think we're all definitely with thoss
heading in the right direction, okay?

MR. VOLESKY: Okay.

THE COURT: Anything else?

M. VOLESKEY: MNo. Thenk you, Your Honor.

THE CEAIRT: All right.

So you two will go streight across owver to the law library.
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The State will then pressnt its evidence and counsel for

the Defendant may crogs-sxamning.

Following the State's case, the Defendant may present

eyvidence and the State may cross—-examine,

Rfter presentation of the evidence is complate, T will give

you my final instructions. The attorneys will maks their

closing arquments to summarize and interpret the evidence

for you. As with opening statements, closing argumsnts are

nokt evidence.

After that, yeou will retire to delibwrate en your verdict.
{The Court signs amd dates the preliminary

instructions.)

THE CZURT: Mr. Cotton, at this time soin will read the =-

aht, Is thiz an information or am indictment?

FE. COTTOH: Let me check, Your Honor.

I believe it's an indictment.

It'=s an indictment, Your Honor.

THE COURT: PBead it to the jury.

ME. COTTCOH: Thank wou, Judgs.

State of South Dakota wversus Hazen Winckler. The Charles

Mix County grand jury charges: Count 1. That on or abkout

Novembar 8th, Z023, in the County of Charles Mix, State of

South Dakota the above named Defendant did commit the

pablls affense of failore to appear, in violatlon of South

Dakota Codified Lew 23A=43=31, in that the Defendant was
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released and falled to appear kbefore the Court as required
in connection with the charge of 8 faelony, to wit,
Defendant did fail te appear for his pretrial conference
hearing in CR23-172.

Contrary to the form of the statute in such case mads and
provided against the psace end dignity of the State of
Scuth Dekota. Dated the ZiZnd day of Febraary, 2024, at
lake Andes, Scuth Dakeota. Signed, a troue hill.

THE COURT: Te this indictment, the Defendant has pled not
guilty, putting each and every element of the offensa at
1zsite for your consideration and resclution.

Mow, before wa go to opening statemsnts, I'm going to give
you a few other admonishments and instnicticns.

Thie bailiff 1s going to land out notepads. You can keap
notes and please follow my instructlens as te notes.

Flip that ower. If it doesn't have your number on it, then
write your name prominently on the back of that
(indicating] .

So it'1]l ke back here (indicating). All right?

Every time you leave this courtroom, yeu put them notes
upside down: ©On your chair., Okay?  So no one elss gan
read them.

If we take any extended breaks, liks overnight, the bailiff
will take them and lock them In the clerk's wault, but for

the most part they remein in your chairs throughout the
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The =second thing is when you leave after thls sessicn -- wa
can hand them cut now., He's going to hand vou out a
laniard that saye you're a juror.

Bd =0 you are required to wear that at a1l times on your
outer garments I always want it prominently displawed.
And here's why. Yol'wve heard all my admonitions, but thars
can be witnesses or other people invelwved in the trial out
there in the hallway, you ==e. And when you go out there,
I want them to know for sure who a jurer is. All right?
hen you come back from lunch or whensvwer, make sure that
laniard 1= praminsntly displayed outside your outer garment
in the pertking lot s when you enter; peopls know that
you're & juror.

Also, when we break for lunch; and T really don't think the
case will go past cne day, 1if we have to make 3 break for
the swaning, I require you to depart the courthousa grounds
imnediately. So I want you to go out and if you got to get
your jacket in the jury room, that's fine, and then go.
And. get 1n your car and drive away.

The reason is the same. Lawvers ars meeting with witnesses
and other partles, and they may ke tallkdng about things in
the hallway: And I don't went you to ke here where vou may
overhear something that's not evidence, and that could

canse a mistrial. 5o I want wvwou to depart the courthouse
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grounds promptly.

All right. Do any of the jurors have any gquestions asbout
these preliminary instructicns or admonishments?

All right.

At this time, the State wlll glve thalr opening statement.
ME. COTTON: Thank wou, Your Honor.

Good morning again, everybody. Thank sou for being here.
As Judge Anderson stated, we have a great judicial system
in America. You being here is a huge part of that and w=
really appreciate you taking the tinme to be here.

This zwass 1s for a felony failure to appear.

8o what the State nesds to show you today is that the
Cefendant, Hazmen Winckler [(indicating),; was charged with a
felony. He had a court date sat. Ha knew akout that ocourt
date. And he failed to show up for that court date.

The State will put on witnessses and show you exhibits that
will tend to prove that. Specifically that Mr. Winckler
was in court for an arraignment, that he wes told what his
court date was, and that he then failed to appear faor his
next court date. Thank sou.

THE COURT: Mr. Volesky., Tou may give an opening
statemant.

ME. VOLESKEY: Thank wyou, Your Honor.

Thank you, members of the Jury.

-

A= the evidence comes in, rmmember that the State has the
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highest, heaviest burden in this legal system, and that's
proof beyond & reazonable doubt.
A= the evidence comes in, will the State be able to mest
its bhirden of specifie proof to astsblish tha facts of the
charga?
Will the State be able to prowve that the Defendant was
required to appear for court?
That he had actual notice of his requirement to appsar,
including the day, the time, and the place he was required
to appear and that he failed te appear?
Will the State's svidence ke able to show that kbevond a
reazonable doubt?
Fe submit, members of the Jury, that the State's evidence
Wwill fall sheort of that specific proof required te sustain
a conviction.
And that, members of the Jjury, means reasonaeble doubt.
You are bound to do justice. And to uphold thess great
ideals of our system.
And this ingludes the presumption of imnocence, when the
evldence falls short of proof beyond & reascnable doubt.
Thank o,
THE COURT: Counsal,; appro#ch.

{Counese]l comply and there is an off=the=-record
bench conferance.)

THE CCUET: All right. We'll take a recess.
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MR. COTTCN: Okasy.

THE COURT: We've gone nuch quicker this morning than e
anticipated. And so, there's other things that go om
behind the scenes, and I nead to make sure everybody'a
caught up before we start putting witnesses on the wiltness
stand for you to testify.

The court reporter needs to get recrganized cut of tha
witness stand and things like this, B8So we are going to
take a recess.

Tt'=s required I admenish you at every recess. 1 lnow you
heard it on the orientation tape and vou heard me repeat
over and over, but it is required that I admenish you at
eVery DEcess.

Arid of course the later admenlshments are mich shorter.

T know you understand 1t. T keep saying it because the law
requires me to do it.

[uring our reoess, 1t's your duty not to converss with or
allow yoursalves to e addressed by any other persen on any
subject of the trial. It is vour duty not to form ar
express any opinion thereon. Or to desliberate about the
case until the cese is finally submitted to you for your
conzlderation.

Fut notepads facedown. You don't lieve anything on there
yet for the most part. We'll take sbout 10 minutes, =0

they can get everything kind of ready to go and we can get
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1 reorganized. Just follow the instructions of the bailiff.
2 Avold anyaie In the hallway who you think may be involved
3 in the case.
1 All rise for the Juky.
5 (A1l compdyy Jury oot at 11:11 a.m.]
& THE CCURT: Please be seated.
(A1l comply.)
a8 THE ‘BEJET: All right.
g Mr. Cotton, bring me what you have. And you've made a copy
10 of the redacted exhibits and provided them teo Mr. Volasky?
L1 MR, COTTCH: Yes, Your Homor,
12 (A phons rings.)
13 THE CCURT: 1Is that your phone, Kendall?
14 ME. BCHINME: Mo, actually it waes mina,
15 THE COURT: Turn it off.
15 M8 BCHIMNEK: Yes, 3ir.
17 THE COURT: I don't want it on vibrate. 1 don't want it cn
18 silent,
19 Mo, BCHMNE: 1 was going out and —
20 THE CURT: I want it tumed off.
21 ME. SCHIMNEC: Yes, 1t's off. It's off, I spologize.
22 THE COURT: If it goas off again, I have to take 1t away
g from you.
24 FR. COTTON: 4 and 5, Your Honor.
25 THE CCURT: PAnd what sbout one you just took off =-
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MR. COTTCN: I just took off all the back pages. It's

1,°-2; and 3 nsw.

THE CCURT: All right.

Son, for the record, we're in the courtroom. The juey?
bean excused. The Defendant and counsel are present.
The Jury is not present.

FE. GIEHRIMNG: Hi there, Stewve. 1'm hare.

THE CCURT: So Number 1 shouldn't be an issue with my

niling with that one, Mr. Volesky. It's the first three

pages, corract?
FE. WVOLESEY: Correckt; Your Honers

THE COURT: Then let's go to 4.

The only issus I have with 4 is that lines 1 and 2 of page

1Z. Any thoughts, Me. Cotton?

MR. COTTAN: Line=s 1 and 2, you sald on 12, Your Honor?

THE CZURT: Yeah.

ME. COTTCM: The "do you understand how the punishment can

ke enhanced?™ That one?

THE COURT: Yeah, 1, 2, and 3 mavhe.

MR, COTTCM: I thought ... let's ses.

Just one moment, Tour Honor.

Yeah, that would maks sen=ze to redact that cut too.
THE COURT: You can redact that ome. I'l1l give you &
little bit of time bafore we start to get that dons.

You just need to £ix that one page.

=i
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M. Wolesky, do you think that the Exhibit 4 otherwise
compl lag with the Court's rullng?

MR VOLESEY : Ui,

I note that on number 12, linss 24 and 25, ah, unlesg it's
bean fixed, um.

ME. COTTCWN: That's the one we fimed by switching yours
with mins.

ME. VOLESKY: Yep. Just wanted to nota that --

MR. COTTCM: He has the fixed one.

MA. WOLESEY: Otherwise I think that's pretty accurate of
what the Court ruled, Your Hencr.

THE COUET: All right.

You're using, I see the State using Wite=Cut. You need to
make sure that wom put that on a copy machine so they can't
hold that up to read through 1t.

Exhibit Mumber 5, Mr. Volesky, do you fesl that the
redactions comply with the Court's ordar?

Me, Violesky, do you think that that exhibit, those
redactions comply with my order?

MR, VOLESEY: I do, I do, Your Honor. MNote exactly.

THE CCOURT: All right.

M. Cotton, the only thing is that last adit and padaction,
I just don't want them to ke able to read through the
highlight, the WHte—Out, =o go put that on the copy machine

and get 8 new copy befors it's admitted.
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MR. COTTCN: Will do, Judge.

THE COURT: PAnything else by the State befora we bagin?
MR COTTON: Mo, Your Honor,

THE COHT: Anything else by the defense before we begin?
MR. VOLESEY: Yes, Your Honor. T would antledipate the
State's going to attempt to offer exhibits that have
pravicusly been objected to and motions in limine ta
exclods for wvarious grounds stated in the motions,

A= opposed to obkjecting each time, could 1 get a standing
abjection te those items for the grounds stated in the
motlons in limine?

THE COURT: Any objecticon te that, Mr. Cotton?

MR COTTOH: Ah; no cbjecticn to the standing ckbjecticn,
Your Homor. I wonild also ask that the Court take judicial
notice of CR23-17Z2.

THE CCURT: ¥ell, for pormposes of ruling on eny motlons in
the case, I will. But I don't think I'm going to allow tha
Jury to kbake judicial notice of that case. I don't kmow
exactly what you're asking.

MR. COTTCN: In relation to exhibits, Your Honor, any of
the, ah, exhikits that the Btate would present, public
record, 1 have certified coplaes of them. I ballieva they,
they are admissible. I'1l lay zome fouwndaticn with M.
Goehring and Ms. RBobeartson and ——

THE CCUET: W%ell, you're proving them up independently as
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opposed o me taking Jjudicial motics of an entire file;, and
sgo I can't say take judicial netlce of the entire fille.
There's too much evidence and motions to suppress and all
this stuff —
MR, COTTCN: Okay.
THE COURT: == jurisdiction, I can't deo that.
FE. COTTCH: Understood, Your Honor.
THE CCURT: I only take judicial notica of the sxhibits
that wou hawe up to this point presented. All right?
Mr. Wolesky, you get a econtihning chjection. I leavae it to
vou, 1f you want to make any wverbal chbjection at the time
they're offarad. But wyou do have a continuing objaction
bEased upon your moticns in limine, that's granted.
M. VOLESKY: Thamk wyou.
THE COIRT: Anything else by the defense?
ME. VWOLESKHY: Mo, Your Honor.
THE ‘CCURT: RAll raght.
We'll take a short break, A couple mimites hare, and we're
golng to use the restroom and then we'll come back, and the
Stata mey call their first witness.

(A recess is taken at 11:19 a.m. on
Decerbar 13, 2024, after which the folleowing procsadings
ooour Rt 11:25 a.m. on December 13, 2024.)

(Defendant's Exkdbit A 1s marked for

identification.)
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1 THE BRILIFF: All rise for the jury.

2 (All complyy jury in at 11:27 a.m.)

3 THE COUJRT: Thank you, Please be seated.

1 fAL]l coanply.

5 THE CCURT: We are back in the courtroom. The Defandant

5 and counsel are pressnt.

7 Tha Jury i1s presant.

g M. Cotton, you may call your first witness.

a MR, COTTCM: Your Honor, State would call Clerks of Courts,
10 derntii fer Robertson.

11 {The witness steps forward and is sworm in by the
12 Counrt.)

3 JENMIFEER RCBERTSCN,

14 callad gs a witness, having been first duly Sworn,

1H testifies as follows:

146 THE CCURT: ©Okay. FPleass have a seat.

17 {Tha witness complies.)

18 MR, WVCOLESEY: Your Heonor, may I we approach?

19 THE COURT: You may.

20 FR. VOLESEY: Thanks.

21 (Counsel spproach, and there is an off-the-record
22 kench conferance.)

g THE COURT: All right.

24 bhat 1s your name, ma'sm?

25 THE WITMESS: Jenmifer Robertscn.
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THE COURT: PAnd you are the Charles Mix County Clerks of
Eniirta?

THE WITHESS: Correct.

THE CORT: All right.

So, ladies and gentlewen of the jury, it's unusual for me
to start out examining a witness.
But I wanted to sstablish her niame and her job.
M=, Robertson works for the Clerks of Courts, She's worked
here for a long time. 8he's the record keeper and has
othar functions.
Yo need to understand that since she's a court employes,
that deesn't mwean anything as far as har cradibility.
You're not to give har testimeny any greater or lesssr
weight than you would give any other witneszs, simply
because she works for the Court.
You will weigh her testimonoy end the weight you fesl it's
antitled to as I instruct you in weighing the, the
testimony of any other witness in the case, and you'll get
instructions cen that later.
But just kecause she's a court employeae doesn't mean that
she's worthy of smy greater oredense than any other
withess.
You may procesd, M. Cotton.

DIFECT EXAMTNATION

(BY MR. COTTOM) Thank you, Your Honor.
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1 Mrs. Bobertson, were you working for the Charles Mix County
2 Clerks of Courts office on July 31, 20237

3 A Yes, I was

1 @ And as part of your job, do you keep the dockat for the
5 clrruit court?

& A Yes, I do.

7 1@ And does the circult court desl with falony files?

g8 | A TYTes.

g Q Ah, on a typical court date, are there arraignment

10 hearings?

11 A Tes.

12 Q On July 31, 2023, was Hazen Winckler scheduled for an
13 arraigmment hearing?

14 A TYes,

15 | @ Did he have an attorney at the tims?

14 A Yes,; he did.

17 Q Lo you recill who his attormey wasT

18 | A I bkeligve it was Keith Goshring at that time.

19 | @ And was Mr. Winckler here with Keith Geoehring at that
20 hearing on July 31, 20237

21 | A Yes, he was.

22 | @ Um, as part of your recordkedsping doty, do you keap pacords
23 of prders from the Court?

24 B Tesz, T do.

25 | Q@ AL an arraigrment hearing, if a defendant pleads net

App. 47 /331



2B

1 guilty, what's the Court's standard procedure?

P
o

They sat them up for a jury triasl.

3 g Chkay.

1 ME. COTTCN: Your Honer, may I approach the witness?

5 THE COURT: You may.

& 1@ I'm going to show you, Mrs. Bobertson, what's been labeled
Statae's Exhibit 2 [indicating).

g Can you identify that dooument for the record?

9 | & It is the standard order setting date and time for jury
10 Erial.

11 Q PAnd you stated that Mr. Winckler was st that arraignment on
12 July 31at of "237

13 A Correct.

14 Q And on this, ah, exhiblt, ah, towards the bottom, mayvibe tha

15 fourth paragraph, can you read, "it 1s further ordered™ i=
15 hiow 1t starts?

17 THE CCURT: You need to offer it befere you publish an

18 exhibit.,

19 MR, COTTON: Okay.

20 Your Hemor, I wonld offer State's Exhibit Z for the record.
21 THE COURT: Any objection?

22 MEL VILESEY: HNo; Your Hotior.

23 THE CCURT: Exhibit 2 is received into evidence.

24 (State's Exhibit 2 1= offered and recelved into
25 evidencs. )
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1 | @ &h, specifically, this paragraph [(ilndicating).

2 Cleanf.

3 It is further ordered that all perfunctory pretrial motions
1 shall ke filad and served upon counsel with sufficient

5 notice to ba heard at the pretrial conference set for the

& Bth day of November, ZO023, &t 1:30 p.m.

7 Artendance at the pretrial hearing and confersnce 1s

g mandatory by both counsel and the Defendant, despite the

g absence of any motions noticed for hearing, unless the cass
10 has besn resclved cor continued prisr te that date.

11 Q@ Thank you.

12 Mow, 15 this crder scmethitg that would be Tfiled with your
L office?

14 A TYes,

15 | @ And, In fact, was this order filled with your offlca?

16 A Tes.

17 g PAnd when the State files an order like this after Judge has
18 signed it, does the defense get a copy?

19 |'A Yes.

20 Q So Mr. Goehring would have gotten a copy of thi= and been

21 notified of 1t7

22 MR. VOLESEY: Objection.

g lack of personal knowledge.

24 THE QCURT: PBh, sustained, as to the form. It can bea
25 rephirased.
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1 | @ So, 1n South Dakota; we use socmething called eCourts, or
2 Cdyazay Fila and Serve, oorrect?

3 A Correct,

1 @ And vou dan ses who the parties to a case are?

5 A Correct,

& |'Q And when something's Eiled, any party listed on that case
7 would e notified, correct?

g8 | A If they're marked as served.

g 1@ Ckay.

10 And Mr. Goehring, being Me. Winckler's attorneay, wWwouild hava
11 been privy to that information?

12 | & Correct.

13 @ Farthermore, it's a public decument, correct?

14 A Tes,

15 | @ Anybody from the public could come In and say T weould 1ike
146 to ses the crder from July 3l1st, 2083, correct?

17 A TYas.

18 | @ And they would ke able to get that from your office?

19 | & Yes.

20 Q Um, I would them like To show you what's been marked

21 State’'s Exhibit 1 (indicating).

22 Can you pleasa Tell me what that document is.

23 | A It is a cash bond form, or bond form.

24 | @ Is that s document that gets filled with your office?

25 | A Yes, it is=.
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1 | Q@ And cdo you keep == are you the custodian of those documents

2 ance they'ra flled?
3 A Yeg.
4 ME.OCOTTON: Your Honer, 1'd offer BEtate's Exhiklt 1 into
5 evidence, page 1 through 3.
& THE COURT: PAny objection?

FE. VWOLESEY: Yes, Your Honor. Ohject for the =ame reascns
a8 stated in the motion.
g THE CCOURT: Your prior motion?
10 ME. WOLESEY: Yas.
11 THE CCURT: Okay. I'we ruled on that. It's overruled.
12 State's Exhibit Nuomber 1 i recelived into evidence.
13 {State'a Exhibhit 1 is offered and received into
14 evidence. )

15 @ Thank you, Your Hohor.

146 Mow, Ms. Robertson, cen you tell me, does this exhibit hers
17 (Indicating) give Mr. Winckler a court date?

18 | A Yes, it does.

19 | @ And what does 1t say for the COourt date on this exhibit?

20 A BAh —
21 FR. VOLESKY: Okjection. Hearsay.
22 THE COJRET: Tvarruled.

23 | A Defendant shall appear in court in Charles Mix County on
Z4 F1-E-Ed - at L0 puils

25 | Q@ And is that the same date and time that it says on State's

App. 51 /331



Ped
e
T
Lo
'_n.
r+
L
cr
k3
]

3 1@ M=, Bobsrtson, were you working as the Clerks of Courts on

4 Movember Sth, 2023, in the County of Charles Mix?

i B Yes.

§& |'Q On that date, did we have pretrial conferences?

[ A Yes, we did.

a8 Q Was Harzen Winckler's case one of the casss on the docket
g for pretrial conference?

10 Yoa, it was.

And did Hazen Winckler appear for his pretrial conference?
Mo, he did not.

And that happened hers in Charles Mix County?

Correct.

Atid 1s Hazen Winckler in the courtroom today?

Yes, he 1is.

And can you describs for the jury where he's seated?

Hazen is sitting owver at the defense table with braids.

o P oo P O F O P 0 P

And 15 that the same Haren Winckler that was here far an
20 arraigmment on July 31st, 20237

21 A Tes,

22 ME. COTTCW: Your Honor, [ have no farther questiens for
23 the witness.

24 THE CHIRT: Cross—examination.

25 CROSS5-EXAMTNATTON
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1 Q (BY MR. VOLESKY) Thank you, Your Honor.

2 Fe. Robert=or, I'm handing you what's been marked as

3 State's Exhibit A (indicating). Do you recognize that

4 that — ar, aexcuse ma, that's Defendant's Exhibit A, do yolu
5 recognize that?

& A Yes, I do.
g Bhat is that?

8 |A This is a -- the answer from the judge when, i, original

a3 bond is set.

10 0 Bp this is the Court's order for bond?

11 A The original bond.

12 | @ Thi=s 1s the original bond ordar?

13 A TED:

14 Q  Okay.

15 All right.

146 And thers is nothing on the original bond order which

17 states that the Defendant needs to appear on November Bth;
18 2023, for a pretrial conference, is thers (indicating)?

19 | A Mot at that point in time, no.

20 MR, VOLESEY: Okay.

21 Your Honor, I'd offer what's been marked Defendant's
22 Exhibit A,

g THE COURT: Mr. Cotten, have you s=en the ocopy?

24 MR. COTTCN: I have, Your Honor.

25 THE CCURT: Any objection to Exhibit AZ
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1 MR. COTTCN: I would cbject just because it's confusing,

2 Your Homor. That was a bond that was set praliminarily by

3 the magistrate Jjudge --

1 THE COiHT: HNope, don't argue the objectlon,

5 Ah, the oblection's cverruled. Exhibit B will ke recelved.

8 (Defendant's Exhibit A 15 offered and received
into evidenca.)

g8 1@ Thank you.

g | A Mm-hmm.

10 | @ And now looking at what has been giwven to you as Exhibift 1
11 (indicating), this 1is & form from the Charles Mix County
12 Sheriff's Cffice, is it not?

It 15,

Thiz wasn't lssued by & ocourt, was 1t?

The bond form, no.

This isn't signed by the Court, 1s 1t?

M.

This is from the Charlas Mix County Sheriff's Office?
Correct.

You didn't sign this, did you?

Mo

The Judge didn't &ign 1E?

[

P R OF QPR OF QPR P

Mo, Exhibdt 2 was also glven to you (indicating].

25 State’s Exhibit 2, which i=s the order setting date and time
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1 for Jury trial. Now, as the Clerks of Courts, do you

Ped

general 1y sea suoch things called certificates of servioce?

3 |A Yes, I do.

1 @ Do vou know what a certiflcate of service 1a?

5 A Tes.

& |'Q Could you explain that to-a jury?

7 A Certificate of service is usudlly attached to, um, an order
g or a notice of hearing or a document that gets sent out to,
g um, either the Defendsnt or a, a — cone of the, ons of the
10 parties in the case, so. BAnd it —— it's attached to that
11 document, stating that it has kbeen mailed out.

12 | Q@ 8o it's a certificatien stating that that document it's

13 attach=ad to actually was sent ont and notified the person
14 whio the certl, the certiflicate states recelved zervica of
15 it, correct?

15 A Correct.

17 Q That's pretty standard?

1B A Yes,

19 | @ Is there a certificate of =mervice attached to Exhibit 2,
20 stating that the Defendant received it?

#1 A Mo, there is not.

22 ME. VOLESEY: Okayr.

g Mo further questions, Your Honor.

24 THE CCART: Aoy redirect?

25 EFEDTRECT EXAMTHATTON

App. 55 /331



10

B

(o T A « T o ¢ o P 0 ¥ o

ooF QP R oF o0 P

(BY MR. COTTON) Ah, just a few, Tour Honor.

Me. Robert=on, won were given, I believe, what was labeled

Defenss Exhibit A, correct?
Corrent.

Iz that an ernail?

Yes, 1t i=s.

Iz that from Judge Buchar?
Correct.

And she's the magistrete judge?

S0 when somecne's arrested on a felony, usually the

magistrate judoe sets a bond?

Ard that's Fefore it evar gets to clreult court?

tnce 1t's in circoit court, the circnit court Jjudge can

changs that bond?

=

25,
Put other conditions on?

Yas.

Like a oourt date?

Yep.

Can wvou tell me what the date of that email
Thorgday, July Zo0th, 2023,

So 11 days before the arraignment hearing?

[
i

=]
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1 A Tes.
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And - -at that arraignmant hearing, whlch you were present at,
3 Judge sst 8 pretrial conference date, correct?

1 A Correct.

5 0 And that's the same pretrlal conference date in the bond

& papers and on the order for trial, correct?

W A Correct.

g MR, COTTON: T have ne further questions, Your Honor.
g THE COURT: Anything else, Mr. Volesky?
10 FECROSS-EXAMINATION

11 Q [BY MR. VOLESKY) At the arraignment hearing, did Judge
12 state to the Defendant that he had to appear at that
13 pretrigl conference?

14 | A It's usually stated that It is mandatory, but 1 can't say

15 1f it was, was stated or not that date, but 1t's usually,
146 dudge vsually makes that =——
17 g So —=—

18 | A =-- when he's reading the, um, when he sekts -- states it to
19 the defendanta, that it's mandatory.

20 Q Ckay.

21 Bo if T showed wyou a transcript, would that reflect —--
22 refresh your recallection of what the Georgea — what the
g Judge said that day?

24 B Tag,

25 | Q@ Ckay.
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1 I'm handing you & copy of the transcript of the arraignment

Ped

(indicating) .

3 Can I have you read hers where it begins with "the Court"
1 (indicating) on page 12 from lins 17 through 1ine 24.

5 Starting with "the Court™?

& THE COURT: What's the mumker again?

7 ME. VWOLESKY: PBage l12. Line 17 through line —

a8 THE CZRT: Exhibit WNunber?

a MR, VOLESKY: That's Exhibit marked 4.
10 THE CCURT:: 43

11 MR. WOLESKY: But it has not been offered yet.
12 THE CIURT: 4 hasn't been offared or recelved?

13 MR VWOLESEY: Correct.
14 THE COIRT: T hate te publish out of &n exhibic that hasn't
1H been recelved into evidence.
15 MR WVOLESEY : Oksay.

17 THE CCURT: But I'll allow you to ask her that guestion,
18 sed on the transcript,

19 | @ Thank you.
20 Can you please read lines 17 through Z4 of the arraignment
21 transeript.

22 | & The Court. Those plaas are accepted. Your trial is set

g for the stack week of November 27, EO023, The moticn
Z4 deadline iz Ootober 27th. The final metlion hearlng and
25 pretrial confarence is Movembar Bth at 1:30 p.m.
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1 The State will prepare an order for trial.
2 Anything elsa by the State? Mr. Cotton. No, Your Honor.
3 The Court. Anything slse by the defenss?

1 @ Thank you.

5 8o, tha Court did not direct the Derfendant to sppear at any
& hearing including the pretrial contference, did he?

A Directly, no.

ME. VOLESKY: Thank you,

ch

g Mo further questions, Your Honor.
10 THE COIRT: Any redirecst, Mr. Cotton?
11 FURTHER. DIFECT EXAMIMATICN

12 Q [(BY MR. COTTON) That hearing was on July 3lst, corrsct?

13 | & Correct.

14 Q Can vou look at Starte's Exhibit 2 and tell ma what the data
15 the Judge =lmed State's Exhibit 2 was?

14 | A Aagust 23, Z0OZ3.

17 Q Ckay.

18 And that's the sexhibit that says Defendant will appsar for
19 the pretrial conference, correct?

20 | A Correct.

21 Q PAnd that is a little less than thres months before

22 Defendant nead=s to appear for that, correct?

24 MR. COTTCN: Mo further questlons.

25 THE CCURT: Does that prampt any othar gqoestions?
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10

Q

FURTHER. RECROSS-EXAMINATICN

(BY MR. VOLEEKY) And just to coenfirm with Exhibit 2,
there's no evidence that that was served on the Defendant?
There's no certlficate of ssrvice on 1t
In front of me, no.
ME. VWOLESEY: Thank o,
THE CCURT: Anything elass;, Mr. Cotton?
MR, D2TTCH: Mo, Your Honor.
THE COURT: You may step down.

{(Mitness execusad.)
THE COURT: Stats may call their next witness.
MR. COTTCW: Your Honer, State would call Kaith Goshring to

ztand.

T
L
n

(The next witness enters the courtrooh.)
THE CAJRT: Stand in the middle of the well. Face the
clerk.

(The witness complies and 15 SwWoIT.)

KEITH GCEHRING,
called a5 8 witness, hawving been first duly swomn,
testifies ag follows:

THE COURT: Come around (indicating). Wstch your step, Mr.
GoeEhFIng.

{The witness complies.)
MR. VOLESEY: Your Honor, I object to thizs witness

Privilege and confidentialitar.
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1 THE ECOURT: All right.

Ped

It's a pretty thomy lssue; and, um, I'm going to rule on

3 them par question.

1 MR, VOLESKY: (Nods head.)

5 THE COURT: But you have an ovarall attorfev-client

& privilegs objection, which I'm going bo derny at this time,

'cauze I don't know if the gquesticns and answerz deal with

B the facts that ocourred or confidential client

g communicaticons. And there's the distinction, so. He can
10 teatify to certain facts, kut, Mr. Cotton, you're not

11 allmed bto go Inkto any commuinicaticons.

12 Mr. Goshribg, you as his counsal, do yol have a separate
13 obijection, as his former lawny=r?

14 THE WITHEES: 1 do not, Judga.

15 THE COURT: All right.

146 M. Cotton, go ahead.

17 DIEECT EXAMINATICN

18 | @ [(BY MR. COTTON} Would you please state your name for the
19 recoird.,

20 | A Keith Goshring.

21 Q M. Goehringy how arg wyou smployved, or where are vou

22 armplogmed?

23 |A Um, I'm an attorney from Parkston.

Z4 0 Are ywou an the Charles Mix County Court appointed attorney

25 i 1
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1 A Tes, I am:
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2

Howr often are you in Lake Andes represanting Charles Mix
3 County defendants?

4 1A Most all the times, =¢ that would mean usually ance avery
5 e Weaks.

& | @ How many years heve you been representing defendants in

7 Charles Mix Comnty?

8 | A I think since sbout 1%87.

g Q Are yvou a licensed attorney in the State of South Dakota?
10 A Yes, I an.

11 Q Are you an active member of the State Bar of South Imkota?
12 B Yes, I am.

13 Q@ Have vou represented Hazen Winckler in the past?
14 A Tes, I have.

15 | @ More specifically, were you with him on July 31=st, 2023, at
146 an arraignmant hearing in criminal file 23=-1727

17 A Yoz, I wasz.

18 | @ I'm going to hand you, Mr. Goshring, what's been labeled
19 State's Exhibit 4 (indicating) .

20 Would wou please take a minute and leok over that document.
21 A [The witness complies.)

22 I've scamed it.

23 | @ Could you please tell me what that document i=s?

Z4 A Tt's a transeript of an arralgmment hearing that was held

25 hers on Jiuly 3lst of Z0OZ3.
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Here 1n Charles Mix County?

Correct.

And who wers you representing ab that hearing?

Hazen Winckler.

Btid was he charged with a felony at that time?

ras.

Az his counsel —— or, Just as counsel iIn general, how many
documents liks this have you sesn in your caresr?

Frobably hundreds.

Arid this is a Cranscript?

Correct.

Can you aexplain to the jury what a transcript is?

Fell, 8 transcript is:; is scmething that's developed
becange of the court reporter iz in the courtroom. Um, thes
court reporter takes dowm each questlon and takes dowmn the
BNSWELS

Prid when I say "take down, " she puts that in her machine.
And then if anybody wants to have a transcript, then she
goes shead and pubs it to pgaEper and prints out exactly, um,
who says what.

And 1s this an accurate reflecticon of the transcript — or,
iz this transaript an acourate reflacstion of what was saild
on. July 31st, 2023 at Mr. Winckler's arraignment hearing?
Tes, I did have a chance to look at this before court. 1

did read it fairly carefully. And I believe it doss — and

App. 63 /331




124

1 I believe 1t 1= &n accurate transcripk, yes.

2 Q MNow, Mr. Goahring, at that hearing, did Judge Andsrson

3 advise you and your client of when his pretrial conference
4 wonld be?

5 A Tes.

& |'Q And was that date Dotcher 8th of 2023 at 1:30 pim.7

7 A T think Hovemlsr Bth.

a8 g Or, excouse ma, that's what T meant, Hovember Sthye

a | A Yes.

10 MH. COTTON: Thank yeu.

i Bo, Your Honor, at this time I would ask that Statels

12 Exhibit 4 be antered into evidence.

13 THE CCURT: Mr. Volesky?

14 ME. VOLESKY: Same objectlons, Your Honor.

15 THE COURT: All right.

146 The cbjecticn's overruled and Exhibit 4 iz received into
17 evidence. But I mesd to talk to you about some things.

18 Fhen I gob to locking through the transcripts, thers's two
19 of them. Thers were some ohjections te the transcripts in
20 general. And so, I ordered radacticns. And that's because
21 those areas of the transcript where you'll sees blanks,

22 thosa discussions wWere irrelavant to this case. They have
g nothing to do with the case, and 5o they were redacted from
24 the transcript.

25 Fhen you're going through the transcript during wyour
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fact that thers are redactichs. You will not try and gquess

3 what was talksd sbout.

1 You will put 1t out of vour mind and will net considsr the
5 fact that there's redactions In the transerlpt.

& It's sinply information that was not relevant.

7 Googhead, Mr. Cotton. Eixhibit 4 iz received, &2 wwll a=

g the other transcript you offered sarlier.

g Same admonishment, ladies and gentlemen, applis=s to both of
10 thosa transcripts.

i Go ahead, Mr. Cokbton.
12 (State's Exhibit 4 1= coffered and received Into
13 evidences. )

14 | @ (BY MR. COTTOM) Thank vyou,
15 Mr. Goehring, T would 1ike to direct wyeur attention to page
15 6 of the State's Exhibit 4.

17 A I'mon page € [Aindicating].

18 | @ TWould you please read lines 22 threough 24,

18 |'A The Court, Next is State of South Dakota versus Hazen

20 Winckler. This is 11CRIZ3-172, Mr. Winckler is= prasent.
21 He's with his attornsy, Heith Goehring.

22 Q 5o Mr. Wincklar was present July 31st, 2023, 1n Charleas Mix
g County Courthouse for that arraignment hearing?

z24 A Correct.

25 | Q@ Mr. Goshring, T would now like to direet you to what's been
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marked State's Exhibit 5 {(indicating).
bould you please explain for the record what that doctment
157
kell, again, State's Exhibir § iz a transcript of a
pretrial conference that was held here in court in Lake
Andes cn November 8th of 2023.
kere you here for that hearing?
Yes, I was.
Is this an accurate reflection — it has been redacted, but
1z what you ses here an acourate reflectlon of that
hearing?
A, yes. And ke, sometimes before today I did have a chanos
to read that very carefunlly, and it is an accurate
reflectiaon of what was said.
MR. COTTON: Your Honer, at this time the State would offer
State's Exhibit 5.
THE CCURT: ARAny objection to 57
MR, VOLESEY: Continuing objection, Your Honor.
THE CCURT: All right.
The objecticn is noted and it's ovsrruled. Exhikit 5 is
recelved into evidence.

(State's Exhibit 5 iz offersd and received Into
evidence.,
Again, you're --— Mr. Goehring, on Moverber dth, Z023, at

thi= pretrial confersnce, you were hare te represent Mr.
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1 Winckler on a felony charge, correct?
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Correct.
3 1@ Would you please read page 2 lines 2 through 6.

| B The Court.. Hext i State of Sauth DEMots versus Hazen

5 Winckler. This 1s T1CRIZA-172,

& M. Winckler apparently does not appear todey. His

7 attorney, kRalth Goehring, appears. Steve Cotton appears
& for the Statsa,

g Q kould you alse read lines 9 through 117

10 | A Again, this is coming from the Court. IE =says we are here
11 for, for pretrial conference. Vhere's Mr. Winckler? 2And
12 line 11, Me. Goshring, I do not ke

13 @ And also lines 16 through 187

14 ME. VOLESKY: Objectieon, Your Homor. This ls privilage.
15 THE CZURT: Page 27

15 FE. WVCOLESKY: Yes.

17 MR. COTTCM: Page £; Your Henor, lines 16 through 18.

18 THE COURT: You may approach,

19 {(Counsel approach, and there is sn off-the—record
20 discusgion. )

21 THE COURT: ALl right. You can have a sesat,

22 (Comnaal compily.)

g THE COURT: The obijection is noted and overruled. You may
Z4 arrEwer, 16 through 18.

25 | A Those lines say thi=z: I did sand him a letter at the last
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known mailing address last Friday, advising him to k= here
today. But again, he's not herae. Bo.

Mr. Goehring, om the ledge there {(indicating) youtll sse
State's Exhibic 27

Tes, I do see that, yes.

Can you describe for the jury what that document is%

Tha title of State's Exhibit 2, it says, order setting date
and time for jury trial, And —

And ——

— it's kasically an order that Judge Phderson signs for
most all felony cases, advising the «lients and advising
attornays that, you knew, the dates for, for things that
they have to happen by,

Arid 1t hass a date for, om, jury telal. Tt hae a date by
whiich motions have to be filed. Before the jury trial
takes place.

[oes 1t al=zo have the date of the pratrial conferenca?
Yes, it docs.

And is that date November B8th of 2023 at 1:30 p.om.?

Yaag, it - yes8.- 3t 1s. Ok wes,

Is that a document that you would have received service of
throngh Cdyssay File and Serva?

Yes.

Arnd do you recognize that document from when you wara

served with that docurent?
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M. COTTCH: Your Homor, I can't remember 1T T offcred
State's Exhibit & for evidence, but I would cffer it,
THE CJRT: & has besn offered and received.
MR, COTTON: Thank you, Your Honor.
I have no further cuestions for the witness.
THE CCURT: Mr. Volesky. Cross.

CROSS-EXAMINATION
(BY MR. VOLESKY) Thank you, Your Honer.
Mr. Goehring, do you Inow what a certificate of service is7
Ieas
Would you explain that te the Jury.
Fell, @ certificate of service i a document that's
prapared usually by attomeys who send oot motions or oourt
documents, advlsing that they have, you know, sent this
documsent to the particular attorney,; and the date that it
was, was sent to the attormey a= well as the mailing
address or email address that it was sent to,
Cr the party, correct?
Cr tha party; correct.
Fonld you lock at Exhibit 27
[(The wWwitness complies.)
I see it.
There's no certlficate of service on that document, 1s

theres?
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That's correct.

Thank you. You waere at the arralgqnient heardng?

Yesg,

And the Court said on the psoord what 1te order was?

Tes.

I'm going to show you & copy of the transcript of the
arralgnment.

Can T have you read page 12 line 17 beginning with thse
Court and ending with Mr. Cotton on line 247

Certainly.

Line 17. The Court says this: Those pleds are acgepted.
Your trial is set for the =tack wesk of MHovember Z7th,
2022, The motion deadline is Octoker 27th. The final
moticon hearing and pretrial conference is November Bth, at
1230 pan.

ph, the State will prepare an order for trial.

Anything slse by the State?

Then line 24, Mr, Cotton says, no, Your Honor.

8o the Judge did not order the Defendant, HMr. Wincklsr, to
appear gt his pretrial conferance from the banch at the
arralgnment, did he {indicating}?

Fell, there's no —

Just a "yes" or "o, ™ did he?

B

Thank you.
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1 Mow we get to the pretrial conference, and wou just

2 testified to what occourred thers, um. You can't testify
3 that, in fact, the Defendant received any letter that you
1 may have sent Kim, can you?

5 | A Mo, T have no way of knowlng that for sure.
& ME. VOLESEY: Mo further cuestions, Your Homor.

THE CCURT: Any redirect?

g ME. COTTOW: May 1 approach, Your Honord

a With counsel?

10 THE COIRT: Yeou may.

11 {(Couwnsel spproach, and there is an off-the-record
12 bench conference. )

3 FEDIFECT EXAMINATION

14 Qo [BY ME. OOTTOH) Just a few for redirect, Your Honor.

15 M. Goshring, would you please look at page 3 of State's
18 Exhibit 17

17 A You sald page 37

18 Q Yes,

19 |'&A (The witness complies.)

20 You saild Exhibit 17

21 Q Correct.

22 | & OCkay.

23 | @ Aod what'zs it say at the very top of that sheet?

24 | A Standard bend conditions.

28 Q And the very last sentence initialed HW, what does that
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1 EENLENCE Say7

2 A That the Defendant will keep the Court ... of atterney, i
3 represented by counsel, advised of his whereabouts at all
4 Cimes.

5 0 Did Mr. Thnckler keep vou advised of his whereabouts at all
8 tines?

ME. VWOLESEY: CObjecticon, privilege.

2] THE CCAIET: Sustainsd.
g ME. COTTON: Your Honor, I —-— the Isfendant can't —
10 THE CCURT: Sustaihned.

11 Q Mr. Goehring, you've, agalin, sald that {ou were here on

12 July 31st to represent Mr. Winckler. Is Mr. Winckler

13 seated in the courtroom today?

14 A Fardon?

15 | @ Is Me. Winckler seated in the courtroom today?

16 A Tes; he 1s.

17 Q And that's the same Mr. Winckler that jou've represented?
18 | A Correct.

19 | @ And that's the ssme Mr. Winckler you were repriesenting on
20 Ly 3st - 2DEEE

21 A Correct.

22 | @ Here in Charlaes Mix County?

=3 COTTEEE
Z4 MR. COTTCN: I have no further cuestions, Your Honor.
25 THE COIRT: Any further cross?

App. 72 /331



Ped

10

11

12

113

MR. VWOLESEY:; MNothing further, Your Homor, no.
THE COURT: You may step down. You're fres to go.
THE WITHMESS: Thank you, Your Honor.
THE COHT: Yesh.

(Witness excusad.)
THE COURT: ¥e'rte going to take our lunch bresk. We'll
take an hour. We'll hawve wou back hera at one o'clock.
Fleaze recall all of my pricor admonishwents, that I gave
you earlier.
In addition, it is your dubty net to converse with or allew
vourselves to be addreszed by any other persen on any
subject of the trial. It i1s your duty not te form or
express any opinion thereon until the case is finally
submitrted to you for your consideration. You shall not
delibarate among yourselves aboub the case until 1t 1s
finally submitted.
S0 wa'll take &n hour. Remember, keep that laniard out and
depart the courthouse grounds immediately. There could be
witnesses and people talking in the hallway that I don't
want you to be able te hear or possibly hear some
information that's not evidence:
All — and keap your notes facadown on your chalr when you
leave., kKeep the laniard.
P11 risze for the jury.

(All comply: Jury out et 12:04 p.m.)
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A JIRCR: See you 1n an hour.
Or sooner, hopefully.

tALll qurors exit the courtroom, )
THE COHT: Please be seated.,

(ALl compldy. )
THE CCURT: Ve remain in the courtrcom. We're outside the
presenca of the Jury.
The Defendant and counsel are present.
So during the hkench coenference with Mr. Goehring, ths
defense okjected based upon attorney-client privilega. I
denied the shjscktion.
And here's tha way [ see the testimony of an attorney in
Fr. Goehring's situation. Thare's certain things that he
an ocbssrve and testify to as a faot that do not invalve a
eonfldential attomey-olient privilege or any of that kind
of information.
S50, he —— by telling the jury, for sxample, that ha was
charged with a felony, there's nothing there that's
attomey—clisent privilege., By saying that my client was
with ma in cocurt that day does not invelve any
communication protected by attomey—client privilege.
By =aying that he was there at the time of the pretrial
conference and the Defendant did not appear is, is not
anything peotected by attorney—client privilage. Therse's

no comminication going on. Just that there's a gentlemsn
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there without his client.

And =5 that's my raticnale for allowing the testimomny of
his prior counsel,

ket It came to the State's quastion on Exhibit 1 page 3, I
did feel like 1f, if the order said he had to keep his
attormey informed of his whereabouts, that wes broaching on
and: into communications Mr. Goehring woild have had with
his client. And I theought about the fact that the mars
communicaticon itself, did one exist, prokably isnft
protected. What was said is protected.

But T == it's qust a oad I didn't want to go down, and
it's'a whole can of worms I didn't want to open up. And I
didn't want Mr. Goehring saying that his client did or did
not pentact him in any partioular perded of time,
especlally when T don't have any idesa what his answer was
goling to be.

Thara could have beesn — it ocooureesd boome, thers could
have been a conversation with Mr., Goehring and his elient
where he sald you got to be in court on sich-and-such & day
and he told him to go suck aggs. Pnd if any kind of enswer
like that would ke blurted cut, then we're really getting
into sohe problematic territory that coiuld lead to a
mistriml, =S¢ I excluded that.

Mr. Volesky, amything you want to pot on the record now

because your bench conference wms not on the record?
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MR. WOLESEY: Um, Jjust nmote that I did ask to seek == or,
for sequestration of withesses ——

THE CCJRT: That's correct. You wvanted to make == g5 we!t

re
dona with the Goshring thing, you have no more on that? T
Just want to make sure we're done with that part.

ME. VWILESEY: I think the record's been asdequately made
based on the written moticn in addition to what was stated
on the record.

THE CLART: ALl right.

Thoze motiohs have all been considered and, as I said,
they're, they're denied. I did striztly limit that
testimeny, as mich as I ocould, to observations a lawyer
made that were nmot connected with a client commmication.
That's the justification for my ruling.

The next thing was when we had — we had another bench
conference. The clerk approached and Mr. Volesky wanted to
talk about the sequsestraticon order because Sheriff Thaler;
whao is head of my security for trials, was in the room.

I had cther officers here, 1 could have, I could have
sequestarsd him.

M. Volssky wanted me to enforoe that as to him. The Court
has discretion in who's ssqueastered and when.

Pod my decisicn was svervbody kind of lnows what the
evidence iz In the case anyway. And T didn't want him to

Ee out of the courtroom because of just security reasons,
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so 1 allowed the sheriff to stay.

Mr. Volesky, go ahead. Anvthing else on that partieular
15sue?

ME. VOLESKY: Your Honor, in light of the fact that the
sherl ff has now heard the testimony of the prilor two
witnesses, um; I would ask thet he be excluded from
testifying.

THE 2ZART: %ell, at the bench conferencs, Mr. Cotton also
said, when Mr. Volesky brought it up, he's probkably not
calling the sheriff new.

M. Cotton, whers ape you at with that? Any obhjection to
the shariff being exoluded?

MR COTTON: I do object, Your Honmor, 'cause I think T do
nowr have Twe or thres questions for the sheriff. It'll be
very brief,

THE CCURT: ¥hat are those gquestions?

ME. COTTCN: I'm going to ask him about the bond paperwork,
if that's ths standard bond paperwork that his offics deals
out. PAnd if every Defendant gets a copy of their bond
papeowork when they walk out.

THE CCOURT: You have gther witnesses on the list who can
testify to that.

MR. COTION;: Is Jarred here?

THE SHERTFF: (Wods head.)

FR. COTTCH: Okay.
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THE COURT: Then it weould just be duplicative, right?

MR. COTTCH: Correct.

THE COUURT: And when you say "Jarred, " you mean Jarred
Mishus, who's the chief jailer, wWho's the gquy who, oo mwy
cheservationeg in the emaile and everything, he's the guy
who's doing 1t every gsingle day? The bond work, right?
FE. COTTCHN: Yap.

THE CCURT: Here's what I'm going te rale is, Mr. Volasky,
your motion to exclude the sheriff as a witness based on
the =equestration is under advisemsnt. I'm going to take
that as it comss and it depends on what the, what they're
trying to elieit, that's why I wanted an offer of proof.
It depends on whether it's necessary or othsrwise
duplisative testimony. And it also depends on whether or
not that testimony, now that the sherdff has heard the
testimony of others, would be prejudicial to the defense.
Feeping in mind, the Court has fairly wide latituda on
determining i1f, who, and the scope of secuestraticns.

I qust simply didn't fesl that he would hear any
information during any testimony that he didn't already
knew, And I — it's kind of a — it's, we got transcripts
and everything else for this casse, and we have court
documents. It's really hard for witnesses to collude on
those types of issues. Thiz 1s kind of & document case and

the doouments pretty much speak for themselwves, so thet's
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1 the basis for that ruling.

2 MR. VOLESEY: Thank you, Your Honor.

3 THE COURT: Any other moticons by the State before we recess
1 for lunch'y

L WE. CoOTTON: Mo, Your Honoi.

& THE COURT: Pnything by the defense?

7 FE. WILEEEY: HNo, Your Honor.

a8 THE ‘BEJET: All right.

g I'm going to work on the jury instructions here over the
10 lunch hour. Hopefully I'11 get them to you before wa start
11 for the afternoon: It's a fairly simple packet of

12 instructicons, bubt my plan is to be able to get you the

13 Court's proposed instructions at that time. All right?

14 M. VOLESKY: Thamk wyou.

15 MR COTTCW: Thank you, Judge.

15 THE CEURT: We'll be in recess. That concludes it.

17 ME. COTTCM: TWhat time do you want us back, Your Honor?
18 THE COURT: %Well, be herse -- show up right at one o'zlock,
13 will be fine.

20 MR, COTTCH: Okay.

21 A lunch recess 1s taken at 12:1%2 pome on

22 Decerbar 13, 2024, after which the folleowing procsadings
g ooour in the courtroocm outside the presence of the jury at
Z4 I:13 p.n. on Decenber 13, Z024.)

25 THE CCUET EEFURTER: RAll rise in honor of the Court.
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(All comply.)
THE COURT: Thank vyou. FPlease be =eated.

ALl comply.)
THE COHT: we're waltihg for Mo, Winckler te appear.
We're in the courtroom.
And Mr. Winckler's being brought in.

(The Defendant enters the courtroom.)
THE CCURT: And the jury is not present.
So, first item of business, while the jury is out, I
gave — I had the clerk provide wyou the Court's proposed
instructions. And we have, just noting to you, this is
evarything wae've submitbted put In one package, =0 you have
In=struction 8 and SR,
I intend on giving 88 or some modification thereof, just so
you kmow. T added Number 7 becsusse I think It's reguilred.
It's not required, but it's suggested. And I simply
modelead that over an old pattern and put in the langquage
applicakble,
So we will address those further at the, um, instruction
oonferance after the close of the evidance, and for the
record, thev're instructions 1 to 22, and my proposals as
have baen submitted to you now wWill ke filed with the clerk
to make the record.
The sacond Item of business s aver the lunch hiour, a

Juror®s wife called the clerk. Ourtis Pheifer, juror b2,
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We've certainly; at least the Court, has not observed
anything inappropriate with him, but his wife 12 cohoarned
that he's heye, First of all, she wes not surs we were
even having a trial teday, and she asked the clerk and she
gaid that we are and he's a juror. She's wondering when
hets going to get home, how moch he's getting paid,. and
Just generally upset about the fact that her husband 1s
here serving cn a jury during Christmas ssascn and she's
worrTied that it'll impact their income and finsnces becaiss
he's only paid 50 dellars a day.

Eowe shared that with counsel 1n chambers just now. Pnd
we talked about it and what our optlons are. Right now,
bFased upon the call from his spouse, I have no basis to
remova that juror, He may not agree with anything his wifa
said. It's possible T could talk to him, pull him in and
talk to him sbout how he feels. Or if he esven knows that
his wife has been making phona calls, we don't know.

So, um, any thoughts on that juror at this peint in time,
Mr. Cottaon?

MR, COTTCH:  Mothing from the State, Judge.

THE COURT: Mr. Volesky?

ME. VOLESEY: Nothing from the defense; Your Hohot.

THE COURT: All right.

£ eyaryone ready to go?f

ME. VWOLESEY: ([(Nods hesad.)
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THE COURT: Mr. Cotton?

MR, COTTCR: I am, Your Hohor.

THE COUIRT: Who's your neit witness?

ME.OCOTTON: AR, the State rests, Your Honor.

THE COURT: A1l right.

Ui, Mr. Volesky? Do you anticipate cslling any witnesses?
FE. WILEEEY: I do not, Your Honor.

THE CHJET: So the case is rested?

ME. COTTCH: (Indicating thumb's up.)

I waz wondering when you callad —

THE CCURT: I wish I would hawve lmown that (laughs).

MR. COTTCN: I was wondering when you called for lunch, I
wanted to pipe up, but I didn™ kmow if 1 should interrupt.
THE COIRET: All right.

Dows the State rest at thlis podnt, Mr. Cotton?

ME. COTTON: Yes.

THE CCURT: Mr. Volesky, do you have any motionsd

FE., VOLESEY: Yes, Your Honor.

ph, defense would make a moticon for a Jjudgment of
acquittal, pursuant te SDCL 23A-23-1, based on insufficient
evidence to sustalin a convicticon of the offense.

The Btate 1s raquired to prove beyond a reascnable doubt
that the Defendant Had actuml notice of a court dete that
the Court required hiwm to appsar at. The State's evidence

falls short of establishing that the Court required the
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Defendant to appear for a specific date, time, and place.
The State's evidence falls short that the Tefendant had
actual notice of the requirement to appear before the Court
at a specifiec date, times, and place.

And based on that, Yeour Horor; we belleve the evidence is
insufficient to sustain & conviction.

THE CCURT: Okay.

Fr, Cotton.

ME. COTTCH: Thank you, Judge.

Ah, Your Honor, Btate believes that it has presented a
prima facie case, that it should be sent to the Jjury for
decislor.

The Court heard evicdence and was submitted evidences,
shiowirg chat Mr.. Winckler both hesard the Court give him a
court date, also that there was bond paperwork from the
Jail giving that sams exact court date that the Court gave
to him &t his arralgqmment hearing. Thank you.

THE COURT: When a, the Court's ruling on a mobion for a
directed judgment of scguittal, the Court must take an
initial revisw of the evidence presented up to this podnt
to determins if the State has submitted s prima facis case.
Phen I do that, I am to view all of tha evidensce in the
light most favorsble to the Defendant, and I'm - most
favorable to the State, exouss me, and I'm te give the

Etate gll teasonable inferences that could be drawn from
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the evidence. So all those inferences must be in the
State’s favor.

In this case, I'm not quite sure yet, the type of notice.
e have o sort that out In the instrictlions, but he does
have to be glven some notles, Then I look at the, the law

end the statute and the cases that have looksd at 1t, he's
got to know when — what day, what time, and whera, so& that
the order is sufficient for a person of reascnabls
intelligence to understand it and comply with it.

I'm not too sure that —— no one really =aid to appear in
this courtroom in Lake Andes, but I think that can be
inferred. That can bs imputed. 1 mean, he would knew that
he's supposed to be here and not in Sicox Falls or Yankton
ar anywhere aless,

S0 I'm not too sure that the Instructien proposed on actual
notice 1s the laws But there — 1 do find there has to be
notice. Otherwlsze, there's sufflcient evidence in tha
record to raise a guestion for the jury to decide whather
o not Mr. Winckler knew he had court and what date and
time and whers. And so conseguently, since there ara
factual questicms in issue, the motion for a dirscted
Judgmant of accuittal is denied at this tima.

Um, I'm thinking what I'1ll do is I'll bring the Jjury in;
and I'11 have —-— Mr. Coftton, I'1l hawve you amnounos you've

rested. Mr. Volesky, I'1l then ask if wou have any
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evidence == 1f the defense desires to present sny evidence
and then you'll give responsse you don't have any, that's
what you're going to stick with, I think. And then I'm
gqoing to excuss the jury and tell them I have to have my
Final Jury instruction conference and that'll take us about
& half an hour and then we'll be ready to finish up the
trial. I'll kind of give them & roadmap of whers we Qo
from here,
Any ohijecticn to that process, Mr. Cotton?
FH. COTTOR: Mo, Your Homor.
THE CCURT: Mr. Volesky?
M. MILESEY: Mo, Your Honor.
THE CCURT: All right. PBring in the Jury.

{The sheriff complies: pause in the proceedings. )
THE BATILIFF: All rise for the jury.

(Al]l complyy Jury in Bt 13128 pam.)
THE CCURT: Theank you. Flease bae seatad.

(All comply.)
THE COURT: Ladies and gentlemsn of the Jury, you'll notice
that wa stand when ywou enter. That's becauss right now you
are clogked with that state soversignby ss judicial
afficers. You've bean sworn In a2 Jurcrs to try the oase,
=20 we rise for vou the same as they would rise for the roke
that T wear., So that's what's goling on,

e are back in the courtroom. Defense and counsel are
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present.

At this tims, doss the State have any further withessas?
ME. COTTCH: Mo, Your Honor., The State rests its case.
THE CCSORT: All right.

Mre . Volesky, does the defense desire te present evidance?
ME. VOLESKY: No, Your Honor.

THE CCURT: All right.

So, you've heard all the svidence you've heard in the case.
I had to bring vou in to go through this formality &2 that
both sides, the State could properly rest, and the dafense
could tell us if thev have evidence.

I hava to have a4 jury instructicon confarence now. Wa're
going to get those all the settled. We've been working on
thiem. e did start a 1itfle lare just now and I want you
to know we didn't screw around. We were worklng while wyou
were gone trying to figure out how the rest of the day
would go.

And so, yvou've heard all the evidence., We now need to
complete these instructions, get them all ready.

Fheras we go from hers. After the instrmiction conferance is
complete and I've got those setbled, wou'll be brought back
i, I will read yeou the instroctiens. Then the state's
attorney will give his caressing argument. Then the
defense will give closing argument. And then Mr. Cotton

will give the final arcument, and then the case will ke
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1 submitted to you for your delilberaticn.

2 8o, ba patient with us. We'we got toe go through the

3 Instructions and get those sorted out.,

1 ka'll bring you right back in, hopafully half an hour at
5 the most. That's what I'm alming for, but I'm not

& promising that, so. At sy rete, we're sbout thers.

7 Fleaasa recdll sll the prior admonishments I've given you.
g Do not discuss this case. Do not allow anyone to discuss
g it with you. Do not form or express any opinion on the
10 case or delibarate about the case ameng yourselves until
11 it's finally submitted.

12 8o, wou'll be waiting in the jury rootmn or the hallway,

13 please try and avoid clase contact with any other pecple
14 Wito might ke oot Thera,

15 We'1l bring you back in as soon as we can get everything
146 settled o

17 A1l rise for the jury.

18 (All comply; Jjury out at 1:25 p.m.)}

19 THE COURT: You can close the door.

20 Flease be seated.

21 (A1l comply.)

22 THE COUTRT: Wa're in the courtroom cubside the prasence of
g the Jury.

Z4 Dy you need any time before we argue these?

25 Mone, Mr. Cottom?
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1 ME. COTTEN; DNo, Your Honor.

2 THE COURT: Mr. Volesky?

3 MR, VOLESEY: Um, I don't belisve =9, Your Honor.

1 THE CCURT: All right.

5 We'll start with the State.

& The Court gave you the proposed instrucsticons over the lunch
7 hour. They're essentislly —— this i1s the packet you

g submitted as stipulated, and then I've added two

g instructions proposed by the defenss. Mr. Cotbon, [ dom't
10 think you proposed any other instructicne.

L1 MR, COTTCH: Correct, Your Hener.

12 THE COURT: Do you have any additienal instructions you

13 want to offsr at this time, Mr. Cotten?

14 ME. COTTCM: Just the change to Instructlon 9 and

15 Instructicon dA.

16 THE CCURT: Okay.

17 Prnid so you're just talking about chjecting te the language
18 in 9 and 847

13 M. COTTCON: Correct.

20 THE CCURT: And my guestion, you don't heave any additiomal
21 instructions?

22 MEL COTTONW: Correct; Your Honor.

g THE COURT: All right.

Z4 Mr. Volesky, wmn, do you agree that these are the

25 instructions that you sulbmitted as stipulated plus the two
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that wou recoomended?

bhat they call in the statute, your redquested instructions.
ME.. VOLESKEY: Correct, Your Homor.

THE COHT: Do vou have any additienal Instrustions you
want to affer?

ME. VOLESKEY: No, Your Honor.

THE CCURT: A1l right.

Fr. Cotton, let's get to @ and BA.

Doy object to Me. Volesky's proposal in BA?

FE. COTTORN: I do to the word Tactual, ™ Your Honer. I
don't ktiow that that is what the statute sets. I den't see
that in the atatute fer faillura to appear.

Further, it's really the definition of M"actusl" that is
concerndng to the State, az I kelieve the definition wonld
ke found in 17-1-2. HNmber 1, Iin general, a perscon has
notice of a fackt when he has ectual knowledge of 1t, has
received notification of it, or from all the facts and
circumstances kmown to him at the time in guestion, he has
reason to know that it exists,

The word "express™ in —

THE COURT: Okay. DMNow that's — that's what now? Wwhat
statute did you Just read?

MR COTTON: . 17=1-2,

THE CCAIRT: Okay. And you think that's what that

Instruction % should say?
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MR, COTTCN: Correct.

THE COURT: All right.

let's talk generally about 8A; other than "actual,™ do you
have any other objection to how thoge elenents are lald
out¥

ME. COTTOWN: Mo. I actuslly think that that == I think 2R
is correct.

THE ‘CCHJET: All right.

Mr. Volesky, your argument on BA and 9.

MH. VOLESKY: Thank you, Your Homor.

Um, I think it really comes down te, um, due process. [ue
process of the law., It requires noticsa, an cpportunity to
be heard. The Buprems Court has previcaosly in failure to
appaar csges dismuesed sufficlenoy of orders and whether
those certaln notlces were sufficient. Most recently, in a

very recent case, In the Interest of N.K., 2024 5.D. &3,

the Suprems Court did disouss notlce of procesdings.

And they, the South Dakota Supreme Court identified that
actual notice complies with dus process,

THE CART: Wwell, that case, In N.EK. was an
abuse—and-naeglect case. And the State had filed the
father —— they had sarved the father with a patitish, but
it didn't have & summons. PAnd then they had two years of
litigation, and after the father's rights were terminated,

the Supreme Court =aid he had actual netice because he had
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attended court mumercus times and was involved in the
praocess and then didn't show upat a8 ornicial hearing. And
they aaid well, actusal notice satisfies due process.
That's becausze he wWas in court listening to the Jjudgs when
they told him when certain hearings would ba set, correct?
ME. VOLESKY: Correct.

THE CCURT: £z they're saying he had actuzl notice bacause
he was thera to hear and see in court, eight?

MR. VOLESKY: Correct.

THE CCURT: Um, but in State wversus Vogel, Judge Hertz's

order in the cass ower in Armour specifically said we're
going to have a hearing in Jlivet on & certain day. Right?
MR VOLESEY: Correct.

THE COIRET: And the Suprems Court, that's where they talk
about the due process and the proper notlce? Right?

ME. VOLESKY: That, that's correct. That also came down to
due process and proper notlce grounds.

THE COURT: And they said that his order was vague?

ME. VOLESEY: Vague, correct.

THE CCURT: &And the order was vague bocause it didn't say
the Defendant had to perscnally appear? Right?

MR. VOLESEY: Right.

THE COURT: But my order says that he had to perscnally
appear.

ME. VWOLESEY: That's correct. And so the instmiction, Your
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Homor, 1s intended to get at that, he had actual notice of
that order of yours to appear.

THE COURT: Tkay. What if the Court just says the
Defendant had notice of the requiremeant to appear and 1 us=s
B i Fit 41

FR.. VOLESEY: I still think it meeds to be ectusl nmotice in
order to meet due process, Your Honor. And I think thore
are a numker of ways you can prove actual notice, You
can't willfully be — you can™t be a part of procesdings
atd willfully ignore your mail and then say you didn't get
notice of the proceedings: The Suprems Court kind of spoke
to that most redently.

The, the actual notice is that he, he actually was given
notice of the date — of the order to appear. The date,
time, and place to appear.

And ——

THE COURT: And that's what they say in Mogel?

FR. VOLESKY: [Wods head.)

THE COURT: That he has to know the date, time, and place
and. tha means of compliance. And Judge Hertz's order in
that casze was desmed to be vagus —

ME. VOLESEY: Right.

THE COURT: = 50 they reversed the convicticon?

MR. VOLESEY: That's right. And so 1f you have an order

that's not vagque, and it survives vagueness, he still needs
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to have actual notice of that crder to meet dus proocess.
THE COURT: What s different aboiut Vogel than this case is
Vogel wasn't told on the record by the Judge when his
pretrial confersnce was,

The facts show that they had an arralgmment and then later
on the state's attorney asked for a, soms deadlines and the
Judga set tham deadlines unilaterally.

And then the crder the Supreme Court deemsed to bs
inadequate, or vague, did not say the Defendant mst
perscnally appear. It's required by statute in South
Dakota in a felony case that the Defendant muist appesr. He
dossfi’t have anmy cholce. Statubtorily 1t's reqoired under
Cefendant 's presence.

Arid then di fferent than the Vogqol cace, this Court
per=cnally told him when to be here. He slgned a bond form
indicating when he had to be hered And an order that the
Court subsequently entered Said that he had to ke
perscnally present.

8o, I'm going to go with 2, but 1'm going to say — ['m
going to striks “actual.™ Do you have that statute, 17-172
FR. COTTCN: I do, Your Honors Did you mean 8A; Your
Honor, you're going to strika?

THE CCURT: ©A.

FE. COTTON:  (Hands the Court a statute book.)

{The Court is reading.)
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THE COURT: ¥what did you read me, Mr. Cotton?
MR. COTTCH: Right balcw 17-1-2, Your Honor (Indleating,
Mumber 1 down here.

THE COTHT: Oh vou weres — Western Bank versus RaDEC

Constructiomny

ME. COTTON: Corrects

Fell, that oitez BIR-1-Z201([25); which 1=z a Uniform
Commercial Code statute. 1 den't know if T can use that in
this criminal sense.

Here's what I plan en doing, and IT11 let each of

yvou == I'll give you an opportunity to further chject, hut
I plan on Instructing the jury Iy having one instroction
that includes 17=1=1, notice is sither actual or
comnstractive.

2, actual notlce consists of express Information of fact.
Js constructive notlce 1s notice impubted by law to @ perscon
not having actual notice.

And 4, every person who has actual neotice of circumstances
suffizient to put a prudent men on inquiry as to a
particular fact, and who omits to makes such inguiry with
regsonable diligence, is deemsd to have constructive notios
af tha fact.

My plan on notice 1z just to simply instruct them on all of
thiose becanse T don't think 1t's limited to aotoal notice.

I think there can be copstructive notice.
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M. Cotton, any objection?

MR. COTTCH: Mo abjection, Your Honor.

THE COUURT: Mr. YVolesky? »Any chbiection?

ME. VOLESKY: [ would abject to the construstive notilos,
the additiconal notice. Tt's our position that the astual
notice is the, ah, correct stendard for due process.

THE CCURT: All right.

T notice in Vogel, they don't use the word "actual notice,™
In fact, they're very careful, in my opinion, with regard
to the use of the word "notica.™

I've always been of 2 strong opinion == I've had other
argqurants with Mr. Cotton on other cocasions before about
that, thet swou have to know when court i=s. And ywou have to
have that notice.

U, but that notlee, I think, can come in mumerous ways.
And 1t's possible that s Defendent who 15 not personally
handed & paper notlice could still hawve constructiva notice
because somacns told thom that, in which event, it wonld
tum into actual notige. If there's enough informsticn to
hear —— to detemine it was actually commnicated, ewven if
verbally bat noft by paper, that's a — that's notice.

8o the objection iz noted. It's well taken, but 1t's
overruled. I'm simply going to it give them the gensral
law, Trom the law book, friom 17-1 about notleoe. I™m not

going to dress it up fanoy. It's simply going to prowvide
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1 them the law as set out by the legislature.

2 BA will be glven.

3 2 iz amended to remove "actuzl® notice. And the jury will

1 be instructed cn all of them,

5 Ckay.

& State have any other issues with any other instriction?
FE. COTTCH: Mo, Your Honor.

g THE CCURT: Does the defense have any other issuss —-

a MR, COTTON: [Um ——

10 THE OCURT: G2 ahead.

11 MR COTTOM: - Sorrnye Your Honor.

12 So Instructien 3 iz atill being given?

13 THE CZURT: Mo, I'm replacing that with what I Jjust said.

14 Mr. COTTON: Gotb it ==

15 THE TEURT: 17-1.

146 FE. COTTON: = okay. MNothing further, Your Hooor.

17 THE CCURT: There's cne that's got to come out.

1B 12

13 Mr. Cotton?

20 Has, do you think Me. Winckler's made any admissicon or is

21 that applicable to the evidenos hers?

22 ME. COTTCW: (Readihg the instruction.)

23 I don't think we nmeed it, Your Honor.

Z4 THE CCAIRT: Mr. Volesky?

25 FR. VOLESEY: Are you talking about 127
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1 THE COURT: 12.
2 MR. VWILESEY: Yeah, I don't beliewve he's mada any
3 admisaiong, Your Honor, Um =—-
1 THE COHT: I think it's — kind of a non sequitur
5 instruction in this, what the evidence is. The way T see
8 irz
FME. COTTCN: I would agree, Judge.
8 THE CCURT: HNo objection to the Court remowving that?
a3 Mr. Cotton?
10 MA. COTTCON: Mo objection, Yeour Honor.
11 THE CCURT: Mr. Volesky?
12 MR. VOLESEY: No objsction, Your Bonor.
%3 THE CCURT: Same with 13.
14 ME. COTTCW: No objection to that being removed, Your
15 Homor.
146 FE. WVOLESKEY: Mo objection to that being remocwed, Your
17 Honor.
1B THE COURT: 13 is removed: it's out,
19 And thers's another one.
20 15. I don't think it appliss.
21 MR. VOLESKY: Yep; it's out. (Mods head.)
22 THE COURT: Mr. Cotten?
g ME. COTTON: That's correct, Your Homor, I den't think it
24 appllas hers.
25 THE CCUET: Aoy objection to the Court teking it ocut?
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1 MR. COTTCN: Mo objection from the State.

2 THE COURT: Mr. Volesky?

3 ME. VOLESEY: Mo chijsction, Your Homer.

1 THE COiHT: 15 is out. It's ramoved,

5 Tt's not applicablde to any evidence in the case.

8 And those are all I had.

7 Any, anything elsa on the Jury Instructions bafora tha law
g clark gets to work on themy

a3 MR, COTTCH: No, Your Honor.

10 Nothing from the Stata.

11 THE CCURT: Mr. Volesky?

12 You can take a moment, make sure both of you, we're getting
L it -all covered.

14 M. VOLESKY: Okay.

15 {Looking at the instructlons.)

16 {Ehakes head. )

17 THE CCURT: MNothing?®

18 MR, WVOLESEY: No, Your Honor, nothing,

19 THE COURT: All right. We'll b= in recess until the law
20 clerk gets the instructlions all ready to go.

21 Eendall, meet me in chambers.

22 THE CLEEE: Are we doing the lot?

g THE COURT: ©h. Before we recess, we talked in the Jjury
Z4 room —— or In the court —— in the chambers, nob the jury
25 room, we talked in chembers about juror 52, Mr. Fheifer.
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And picking the alternate. By statute, it would be Sharon
Friz, who's the last juror drawn.

Cr it could be drawm by lot with agresment of the parties.
ke talked about what we wanted to 4o, Both of you seaemed
to be a 1ittle unsurae. There ls an eption, by stipulation,
if yvou agres, you can agree that Curtis Pheifer, the juror
whioza wife had called upset, 1s the altermate and he ocould
be excused, Although there's no basis to believe anything
of what she said or celled has impacted him.

We can go with Ms. Kriz by statute or draw by lot.

hat arse your thoughts?

MR. VOLESEY: Te — I guess I'hn open to drawing by lot,
four HonoT,

ME. COTTCN: 1I'd prefer we go by statute, Judoge.

THE COURT: Well, then T don't have any cheolece, 1 there's
not consensus,; it has to -— I have to follow the statute.
So it's going to ba M5. Kriz. A1l right?

I let her hear the closing arguments and then T announce
you're the alternate and vou're excused.

All right? Pnything else?

MR. COTTCN: Mothing from the State.

THE COURT: All right.

M. VOLESKY: MNothing, Your Honor.

THE CEAIRT: All right.

Fie're in recess umtil we get the instructions done.
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(A recess 18 taken at 1345 pom. ono
Decembsary 13, 20Ed, after which the foellowWing procesdings
oocour in the courtroom outside the presence of the jury at
2:06 pam. on December 13, Z2024.)
THE CCURT REPCRTER: All rise 1n honor of the Court.

(A1l comply.)
THE CCURT: Thank you. Flease be seatad.

(All comply.)
THE CCURET: WWe are back in the courtrocm, The Defendant is
present with counssel. Tha Etate's present.
And T had the clerk give you that last pachket of
instructicons. And wanted sou to take a moment just kind of
make sure that that's the ordsr we telked sbout. Mr.
Volesky, I kndw you wete out for a while., I'11 give youo a
few monents.

{Fause. )
FE. WILESEY: That's correct; Yoor Honor, I just note an
the=a that T do have the citatiom. There is the citation
on these that we were provided. They look correct.
THE CCURT: Yes. They're, ah, so you both Jnow, therse are
gix copies of instructions here (indicating). I thought
that s whera you pat them.
THE CLERK: TYeah.
THE LAW CIERK: They're on the secend shelf, Judge.

THE CCUET: So yvou're sllowed to use those, but T do send
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them to the jury, ockay?

MR. VOLESEY: Okany.

L
Hh

THE COUURT: I let every twio juraors share a packet
Instructions. That's the way [ do 1It.

MR, VOLESKY: Got you. Yeah. Yeah.

THE COURT: ©So if you want to rely on those. Does anyvone
anticipate projecting an instructicn on the screent

MR, D2TTCH: Mo, Your Honor.

MR, VOLESKY: No, Your Honor.

THE CCURETE: ATl yight.

Then it's okay if you're using your sourced Instructions
for your argument, but if you're going to display anything
to the jury; it mmst be an unsonrced Jury instruction.

So we did talk during the kpreak off the record about the
titning of the arguments. I'm not putting any time
restrictions on your arguments; but if I think you're golng
too leong, I'm just going to say that you hava —— it's your
five-minute warning. You both indicated to me your
arguments will be relatively brief.

Anything elsa, Mr. Cotton?

MR, COTTCR:  DNo, Tour Honor.

THE COURT: Amything elses, Mr. Volasky?

FE. VOLESEYX: Mo, Your Honor.

THE CEAIRT: All right.

Motify the jury, the beiliff to bring the jury in, sheriff.
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{The sheriff complies; pause 1n the procesdings.)
THE BARILIFF: All rise foar the jury.

ALl complyy Jury in at 2:09 pom. )
THE COiHT: Thank wyon. Plesse ba seatead.

(ALl compldy. )
THE COURT: P= I indicated before, at this point, I will
read you the instructions of the law applying to the — to
this case.
Fach side will then be given an opportunity to maks their
elosing arqurents. I can and do limit the lawyers on their
time: And then the case will ke finally submitted to you
for your consideration.
The following insttuctions, numbered 1 through 19,
constitote the final Instruetions of the Jaw In this case.
I understand you can vead, But the law requires me to read
these to you. I simply can't hand you these and ssrnd you
back theres assuming you'll read them, 5o the law makes me
read them, Sgcondly, T don't expect vou to kesp it all to
memory. Thers's a lot in here. But you get these
instructions with you, in the jury reom, and you get to use
them in your deliberations.
I provide the origitials and six ooples. You are — will ba
instructed later to, you know, elect & foreperson. And
that foreperson brings the orlginal instruetilons and the

yverdict form beck into court with awou.
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These ars the instructions.

(Tha Court reads the Instructicns to tha jury
from 2311 pime to 2:32 pom.)
THE COHT: Mr. Cotten. Yoo may give your final argurent.
MR, COTTON: Thank you, Your Honor.
ladies and gentlemen of the Jury:
¥You've now heard &ll the evidence that the State has to put
forth in this cdse.
You have Just heard the instructions as well. The State is
required to prove the matter bayond a reasonable doubt.
That i1z & burden that the State takes very seriocusly and is
happy to take an. Nobody in this country sheuld bea
convicted of a crime they did not commit. So I happily
take on that burden.
U, as you can see from the evildence, there's a bond form
signed, releasing the Defendant from custody with the Court
date on 1it.
Thera's an order from the judge, filed in our Cdyssey
system, which 1z nobe — which hizs athteorney received notice
of, stating when his court date would be.
He did not appear for that court date.
His attorney and the clerk both testified that he was at an
arraignment hearing on July 3lst, 2023, and wms told that
his next court date would be a pretrial confarence on

Movember 8th, 2023, at 1:20 p.m.
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At his arralgnment, he was informed of the charges against
hin, which were felonwy charges, =0 hae falled to appear in
comnection with the felony, which is the second elsment of
the crime of fallure to appsar.

0r, e¥cuse ne; was the -— iz the first, mm; the flrst
element: The second elemsnt was that he had notics.

Az we've established he had notice wia the bond paperwork,
the latter from his attomey, actually being in court with
his attomey and being told when the Court date would ke,
atid then the corder from the Court alse stating that he was
required to ke here.

The State balisves 1t has met its burden of proof beyond a
regscneble doubt .,

¥You also heard from the clark and the, Mr. Goshring,

his —— Hazen Winckler's prior attorney, that he did fall te
appear for that pretrial confersnce in November.

With that being =said;, ladies and gentlamen of the jury, you
have a very important task, that task is to enforce the
law,

The Btate believes it has reached its burden and would ask
that wou return a verdict of guilty in this caze. Thank
Yo,

THE COURT: Thamnk you, Mr. Cotton.

Mr. Volesky.

FR. VWOLESEY: Members of the jury:
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The Defendant (indicating)}, Hazen Hunter Winckler, 15 now
affordad an cpportunity to arque the case with you. But
I'm not going to arque with vyou. I'm going to discuss some
fundamental principles, which guide your consideration in
this case.

America 12 by far the greatest experimental naticn that
gver axisted. Built on a foundatisn of ideals from the
Declaration of Imdependence, the Constituticon, and the Bill
of Rights, the presumption of immocencs, and the right not
to testify.

The propositicn that bBefore the government could take sway
life, likerty, or property, doa process is pedquited,
Including notice and ocpportunity to be heard.

In Decenber 1770, John Adams, our forefather who would go
ati to become the second president of the Uhited States,
defended British soldiers accused of killings in the Boston
Maszacre. He did so because he upheld the ldeals upon
which Pmerica would e founded, stating, guote: What you,
what wou doubt of, do oot do. Err on acqguittal rather than
punishment.

Because of our existence, so many around the globe have
looked to us &= & model, an axatple of fresdoem, liberty,
dempcracy. A beacon of hope and ‘a light to the future.
Tou, members of the Jury, are the embodiment of these

ideals, which you upheld by vour solemn duty in this
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courtroom today.

Titimately, 1t's what you determine to —— 1t's what you
determine to b= the facts;, thet's what's important. And
wa'll all live with thst.

You have the empowered to do justics. You're enpowered to
ensure that this great system of ours works.

Listen for a momsnt. From history. Frederick Douglass,
who was an adviser to one of cur great forefathers,
Fresident Abraham Lincoln. He =said shortly after ths
slaves were free, guete: In a composite nation like curs,
gz befors the law, there 1= ne rich, no poor, no high, no
low, no white, no black, but common counbtry, commsn
citizenship, and & common destimy.

That marvelous starerent was made more than 150 ywears ago.
Tt'=s an ideal worth striving for and one we still strive
for. ©Certainly in this great nation of ours, we're trying.
kith a Jury such a5 this, we hope we cEn do that in this
particular ¢ase,

Members of the jury, a5 we conclude this trizl, I want to
diseuss with you the findamental principles that guide our
Tustice system. The presunption of innocence i= the
cornerstone of our lagal systam.

Hazen Winckler, & young Mative fmerican man, stands before
you {indlcating) —- sits before you, rather, presumed

innocent of the charge sgainst him.
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This presumption has remained with him throughout the trial
and can only be overcoms 1T the State has proven his guoilt
beyvond a reascnable doubt,

It ig alsd fundamental that a defendant has a right not to
testify. A right =acredly protected by our Constltutilon.
Thiz iz & right that cennot be held against the Defendant
in any way.

Qur system requires that the burden of proof beyond a
reasonakle doubt 1lies entirsly with the State, and the
Defendant iz under ne obligaticn to prowve his innocence or
provide any explanation.

The State has the burden in this case.

They must present evidence that conwinces you bevond
reasonable doubt That the [efendant was ordered by a eourt
to appear bafore it, that he had notdee of that
requirement, and that he failed to appear.

It's a high stsndard. The highest in ocur legal system.
And it i= not emough for the State to simply pressnt a
plausible or a likely scenaric. They must provide evidence
that legves no room for any reasonable doubt.

I urge you to carefully consider whether the State's
evidence meats The stringent and heavy bordsn required to
convizct. We heard the evidence presented b the State.
There are gaps, uncertainties, inaccuracies, and plausible

explanations that are unexplained in the State's case.
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That leawes reasonable doukt, members of the jury.

e heard the State present eavildence of a bond Torm, oSr bond
paperwork. It was {indicating) Exhibit 1. This was
produced by the Charles Mix Comnty Eherifffs Offics, it
gays. This 1s not a court opdar. The Judge didn't sign
thiz. This i=n't issused by a court.

In fact, if you look at the Court's original bond crder for
the case [indicating) that you have as Defendant's Exhibit
A, specifyving the conditions of release, the Court'zs actual
bond order states nothing about appearing for s pretrial
confersnce on Movember Bth, 2023.

The State has prodoced no other bond form.

Mext, you heard evicdence about an arraigmment. Ono July
J3lat of 2073.

The Dafendant was there., The Court gave 1its order from the
bench. And Exhibit 4 1s the transcript [(Indicating). The
relevant part of Exhibit 4, page 12 liness 17 through 24, 1s
the Court giving the eoral argument -- v, the oral ruling
from the bkench, setting a pretrial conference date, but not
stating anything about the Defendant being required to be
there:

Then, you have the Court's order ssetting date and tims for
trial mnd that's Exhibit Z you'll see. Exhibit Z was
izsued after the arralomment on July 31st of 2023, There's

shaolutely zero evidence that the Defendsnt ever actually
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received the crder marked as Exhibit 2.

Mhere's the cartificate of service?

e heard, from the Clerks of Courts, Clerk Bokertscon,
testimony, no certifiecsts of sarvice on Exhibit 2. "Ho
certification that it was ever provided to the Defandant.

I asksed the Btste, where's the certificate of servics at?
Thera is no cartificate of service. No evidence that the
Defendant actually had notice of the Court's reguirsment to
appear at the pretrial conference.

Finally, we heard from the Defendant's former counsel, Me.
Goehring. His testimeny added nothing to support notice.
Mr. Goshring never testified that he sent the Defendant a
copy of Exhibit 2, the order requiring him to appear. Mr.
Foehring meraely stated that he sent the Defendant a latter,
and you can read it in the transcript. He didn't produce
any letter for evidence. What did it actually say?

If it was ewen sant?®

Most importantly, we heard Mr. Goshring sdmit on the stand
that he doesn't even know if Mr. Winckler actually recsived
his purported letter. He was Mr., Winckler's former
attormesy, and Mr. Goehring was enable to testify 1f Mr.
Mincklar had actually received notice of a requiremsnt to
gppear on Movember 2th, 2023,

The State's evidence ls weak, It's lackluster. Ind it's

insufficient to meet the high and heavy burden required by
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our system of Justioce.

Az owyou deliberate, remenber that you are smpossered to do
justice, The presumption of innocence is not a mere
formality. It is a profound principle that insures
falrness and Justice. Tt requires that In the case of any
reazonable doubt, wou must return a verdict of not guilty.
Tha State has not met ite high and heavy burden in this
case of proeof beyond a reascnable doubt, as required to
convince —— to convict the Defendant, Hazen Winckler, of
the crims charged [indiecating).

The evidence presented is insufficient. You, members of
the Jjury, are therefore empowared by your solemn duty in
our graat system to uphold the presumption of innecence and
ratirn & verdict of not guilty.

Thank you for your time.

THE CCURT: ‘Thank you, counsel.

Mr. Cotton, ou can give your final argqument.

MR, COTTON: Thank you, Your Honor,

ladies and gentlemen:

Cnee agein, Mr. Whnckler was given notice four different
times. At hi= arraigmment hearing on the bond papsrworlk,
that he sighed. HNotice in the arder from the Court, which
was dated in August, 50, after Exhibit A, which again, iz =
prellminary sent by —— a preliminary bond set by the

magistrate judoge. It happens in every single case. Judge
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Pnderscon then had an srraiqonment, where he set additional
conditions, Including the court date, which was on the kond
paperwork, aigned by Mr. Winckler before his release.,

Um, and further, Me, Goehring did =send him a letter. So,
the State believes that it has reached its burden of proof.
Flease go back, read the transcripts, look ower the bond
paperwork, and the Court order. Just look at the exhibits.
Thank jou.

THE COURT: Thank you, counsel.

At this time, the alternate is anhounced. PAnd there’s two
ways 1t zan ke dons. ©One i1z that the — the default is
that the last Jurcr drawn is the alternate and the other i1s
it can be drewm by lot. Pod in this case w're going with
the dafanlt rule, =o Sharon Eriz, wou are the alrerhate
juroe. You are excused at this time. I'd like to thank
you for taking the time today and sacrificing your day to
come In hera for this Important =service, but as you heard
mz tell the other pecple how important it is and I oo
appreciate you being hers.

But we don't need you today. We've got the 12 we nesd and
yvou're excused at this time. Tou're relieved of wvour
admonlshment. You're frea to talk about your eXpariance as
a jurcr gt this time.

JURCH ME. KRIZ: OCkay.

THE CCAJET:  Yeou may go.
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You'll give your laniard to the bailiff.

(The alternate Jjuror, Ms. Sharon Kriz, exits the
courtroom, )
THE COHT: The balliff will now come forward and be sworn.

(The balliff cowplies and iz sworn.)
THE CLERE: Do vyou solemnly awear that you will take this
jury to a private and conwvenient place, that yoa will not
allow any person, including yoursslf, to commmicats with
the Jurors except by order of the Court, until they have
reachad a vardict, and that when a veardict has bean
reached, vou will return them into the Court, so help you
God
THE BRILIFF: I will.
THE COURT: All right.
Newr, you'll go with the balliff to the jury room to
deliberate the case.
MNow, if you — in my instructicns if you hava any
cquestions, you can send a note by the bailiff. And then
the county would pay for yvour supper, if you're here that
late. If you deliberate wvery long, it looks like you're
going to get into the dimmer hour, wyou need to let the
Balliff know. Our options are assentlally ordering plzZza.
e gan chaperone you to & restaurant. That's Fickstown or
baoner or Geddes, so it's not very convenient for Lake

Andes. TUaually the jurors order a pizza or chicken or
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1 something like that. The peoint is, if you get to that

2 point in the day, let the balllfT knos =20 we can get things
3 prompt Ly ordered for you.

1 All rise for the Juky.

5 (All compldyy Jury out at 2:40 pum.)

& THE CCURT: Please be seated.

7 (All comply.)

8 THE CCURT: %o remain in the courtroom. All partiss and

g counsel are present. Me're outside the pressnce of the

10 jury.

11 Anything else by the Btate?

12 MR. COTTCW: MNothing further, Your Honor.

13 THE CZURT: Anyvthing, Mr. Volesky?

14 ME. VOLESEEY: Um, no, Your Honor.

15 THE COURT: ALl right. Counsel is to remaln avallable.

146 M. Velesky, I called you the other day and I got that

17 phione numirxer from Mr. Cotton. It's a 889, I think?

1m ME. WVOLESKY: Correct.

19 THE COURT: Is that what 1 call you on now?

20 FR. VWOLESEY: Yes.

21 THE COURT: OQkay.: I hawve still hawe 1t written on my -— 1n
22 my charbers, a0 if we get a notes from the jury, I swent yeo
g to respond as prooptly a8z you can, so we can read the note
Z4 together and fashion a response to 1t. BAnd, =0 try and be
25 prompt when we call you, all right?
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1 FE. WOLESEY: OkKay.

2 THE COURT: We're in recess until the Jury reaches a

3 verdict.,

4 ME. VOLESKY: Okay.

5 THE CCURT: Rendsl1w

& THE LiEW CIEPR: Yes.

7 THE CCURT: Give these instructions to the bailiff.

8 I'm instructing the law clerk to give the original

g instructions to the beiliff for delivery to the foreperson.
10 And they've got all them ceples you made?

11 THE LAW CIERK: Yep. He got zll of them.

12 THE CCOURT: All right.

13 {The proceedings then recess gt 2:43 p.m. on

14 Decembar 13, 2024, after which the followitg procesdings
15 ocout in the courtroom at 3:05 p.m. on December 13, 2024.)
15 THE CCURT EEPORTER: All rise in honor of the Court.

17 (All comply.)

18 THE COURT: Thank you, Please be seated.

19 (P11 comply.)

20 THE CCURT: The record should show that it is 3:i06 p.m. We
21 are 1n the courtroom. The Defendant and counsel are

22 prasent. And Mr. Cotton appears for the State.

g I vas advised by the beiliff that the jury has reached a
24 verdliat,

25 Sheriff, tell the bailiff to conduct the Jjurors into the
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1 courtroom,
2 (The sheriff complies.)
3 THE SHERIFF: (Cut ints the hallwayl: Matk.
1 {Fanse 1n the proceedings.)
5 THE BATILIFF: All rise far the jury.
& (A1l comply: Jury in st 3:07 pem.)
THE CCURT: Thank you. Flease be seatad.
8 (All comply.)
a THE CCURET: The record should show we're in the courtroom.
10 All necessary parties are present, including the Dafandant
11 and his counsel, and the state's attorney.
12 At this tims it's required that the elerk call a pell of
13 the Jurors who decicded the case.
14 Clerk will ecall the rall.
1H THE CLERK: Richard Lucas?
15 THE JUBOR: Here.
17 THE CLEEE: Kurt Brean?
1B THE JURCR: Yas,
19 THE CLEEK: Linda Ellwanger?
20 THE JURCR: Here.
21 THE CLERE: Douglas Gunnare?
22 THE JURCR: Hare.
g THE CLEEK: Jarod Tegethoff?
z24 THE JUROR: Hare.
28 THE CLEEEK: Iytn Stather?
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1 THE JUROE: Here.
2 THE CLERK: Derek Dlickerson?
3 THE JURDHK: Here.
1 THE CLEREK: idary Holtijeas?
5 THE JURCOR: Hare.
& THE CLEBRK: Curtis Pheifer?
THE JURCR: Here.
& THE CLEEK: HRoss Besson?
a THE JUROR: Here.
10 THE CLERK: Milton Mallory?
L1 THE JUECR: Here.
12 THE CLEREE: Eristen Masymard?
3 THE -JUROR: Here.
14 THE COURT: Is that 1t?
15 THE CLERK: Yaah.
146 THE CCURT: Mr. Cotton, are you satisfied this iz the Jury
17 that was selected to try the issuess in this case?
1B FE., TOTTCN:  Yes, Your Honor,
19 THE COURT: Mr. YVolesky, same question?
20 FHR. WOLESEY: Yes, Your Honor.
21 THE COURT: Has the jury reached a verdict?
22 THE FZREFEEE: e have, Your Honor.
23 A JURCR: Yes.
Z4 THE CCZATRT: Hawve wyou elected a foreparson?
25 THE FCEEPERSN: Te have.
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1 THE COURT: Is that you, Mr. Dickerson?

2 THE FCEEEER=M: Ye=, Your Honor.

3 THE COURT: Have vyou Eilled cut and completed the jury

1 verdict form?

5 THE FCREFERSMN: T hawve.

& THE CCURT: You will fold it inm half with the contents

7 insida. You will hand that to the bailiff.

8 {The foroperson complies; the bailiff hands the
a verdict to the Court.)
10 THE CTURT: The kailiff will return the verdict form to tha
11 foreperson.
12 (The balliff complles.)

13 THE CZURT: Mr. Dickerson, yvou will stand and read the
14 verdiat,

15 THE FCREFERSM: Te, the Jjury, duly lmpaneled in the
146 agbove=antitled action, and sworn to try the issues therein,
17 find the Defendant, Hazen Hunter Winckler, as to the chargae
18 of failure to appear, guilty,
19 THE COURT: And you've signed and dated it this day®
20 THE FCEEFEE=S: Yes, =sir.
21 THE COURT: You will deliver the verdict to the bailiff.
22 Bailiff will file it with the clerk, who will record it in
23 the minutes,
Z4 (A1l compdy. )
25 THE CCURET: Does the State desire that the jury be polled?
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1 MR. COTTCN: DMo; Your Honor.
2 THE CCOURT: Mr. Volesky, do you deslre that the Jjury b
3 polled?
4 ME . OWOLEEREY: Yes, Yeoeur Honor.
5 THE CSURT: ALl right. Ewvery party has a rplght, Including
& the Stete, to poll the jury.

And sz the clerk will call ancther roll. Pnd if you agree
g with the verdict as read by the foreperson, you will say
g ves., 1f you disagree with the verdict as read by ths
10 foreparsan, ou wWill say ho.
11 Eo the gquesticn posed, 1s this your verdict? Yes or no?
12 Tuesday we had peopls sayitg quilty, yol know, whatevar.
L That's not the issue. That's,; that's pot -- we're not
14 asking for your vote.
15 The cuestion 1s, do you agree with the wverdlet, 1s that
145 ¥Oour werdict?
17 Tha clark will call the roll.
18 THE CLERK: Richard Lucas?
18 THE JUROR: Yes.
20 THE ¢ ¢ FKurt BHrean?
21 THE JUROR: Yes.
22 THE CLERE: Linda Ellwanger?
23 THE JURDR: Yes.
Z4 THE CLERE: Douglas Gunnare?
28 THE JUROR: Yes.
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At this time, I would like to thank you for your service.

I can't thank you for a verdict and I do not do so, but I

CLERK:
JUROR :
CLERK:
JUROR |
CLEEK:
JUROE:
CLEEK:
JUROR::
CLERK:
JURCOR:
CLERK:
JUROR :
CLERK:
JUROR :
CLERK:
JURCR:

CCURT :

Jarod Tegethoff?
Tas.,

Iymn Stather?
pa=1=1

Darek Dickerson?
TEEr,

sary Boltjas?
Tas.

Curtis Pheifer?
Yas.

Boss Beeson?
Ve,
Milton Mallory?
Yag.,

Eristen Maynard?
Tes.

F11 right.

vardict is unanimeous.

thank you for your service.

¥You heard what we've said before aboub how good of a system
| | T Tl t 1r .rj 'it ll =] g = x 1 .

We fave 1nour country and it all relies upon you pecple
gaori ficing your day for this lmportant oivll servies,

Without you, it doesn't work.
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As I'we said; it's —— there's a lot of brilliance to how
aur forefathers puot it all together and we take all of you
from different walks of life, different ages, experisnces,
and perspactives, and you =it and hear the evidence. fAnd
that's one good way to decide a case. That everybody has a
volce, And vou heve to reach unanimity to make a decision,
either way.
And so it only works with your help and sacrifice, so my
mich appreciation to you for coming in and doing this
today.
¥You are relieved of yvour adeoenishments. You're free to
talk about your experienses a5 a juroer. You can post about
it and blog sbout it snd talk about it.
More importantly, if vyom don't want to talk about it, you
don't have to and no one can foroe you to do so.
So, at this time, you're excused. PFAnd when you get up to
leave;, you can take your notes with you, if you want to.
If you don't wank them, you can leawe them hers. But when
vou get up to leawve, hand the bailiff your laniard, and
then you'll be fres te go.
All rise for the jury.

(All somplyy Jury out at 3014 pam.)
THE CCURT: TPlesse be seated,

(A1l compdy. )

THE CCUET: %e're in the courtroom. The jury's been
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excuzed.

Mr. Cotton, you're directed teo submilt & Jjuddqment of
conviction in accordance with South Dekota statute.

All post-trial motions will be due in accordance with the
rules of crlmdnal procedure. Those are timed, whether
they're a new trisl or whatever the case may be.

¥Yon can file them directly with the <clerk, as far as
getting them noticed up for hearing as well.

[oes the Btate desire a presentence investigation?

FH. COTTOR: Mo, Your Homor.

We do still have the matter of —

THE COURT: I guess we still have another trial before we
get to that point, don't we?

ME. COTTOR: Correct, Your Honor.

THE COURT: S5, for this record, Just to be clear, this
trial was to commencs on Wednesday. There wers water main
breaks around Lake Andes. It affected the courthouse whera
we didn't have water Wednesday until ncon so T had to move
the trial. I mdved it to today. Today was the intention
of the partiss to try the Part II Information. And the
Tefendant wants 3 Jury trial on that issue as well.

M. Volesky, iz that still the case? A trial on that?
Either a jury trial; a court trial, or admitting to socnme or
& portion of the Part II Infortation?

FR. VWOLESEY: Ah, yes, Your Honor. At thi=s tine nothing's
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1 changed in that regard.

£ THE COURT: HA11 right.

3 So, um; Mr. Winckler has other cases pending. We have a

1 hearing set for Monday. And wa're just golng to have to

5 regroup on Monday to flgure out the status of those and

& reset that Part II Informaticon trial as soon as we caEn.

7 An interssting question has arisen; in my mind. The

8 180-day ruls says we have to have a trial within 180 days
a on the indictment; I'm not too sure we have to have a trial
10 in 180 days on the Part TI. I den™t -— I've never saen

11 that iszsue raised before. And I don't know exactly what
12 the law 1=. &S0 we'll talk & little bit mors about that on
13 FMonday.

14 The Defendant iz remandsd to the custody of the shearifr.
15 Priything else by the State?

14 ME. COTTON: No, Your Honor.

17 THE CCURT: Anything elsse; Mr. Volssky?

1B FE., WVOLESEY: Mo, Your Homor,

13 THE COURT: That concludes the matter,

20 MR. VOLESEY: Thank wyou.

21 MR. COTTCN: Thank wvou, Judge.

22 THE COURT: Etate will submit the judorent.

g {The trial proceedings then conclude at 3317 p.m.
24 ol Decambaer 13, Z024.)

Zh
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1 STATE OF SCUTH DRKDTA )
15S EEFCETER'S CERTIFICATE

2 COUNTY OF DOUGLAS ]
3 This i5 to gertify that I, Melissa A. Odens, RER, Official
1 iZonrt Reporter and Notary Poblic in and for the above-named
5 aounty and state, do heraby cartify that I reported the
& procesdings of the foregoing case, and the foregqoing 162

pages, inclusive, contain a4 full, true, and acoarate record
g of the procesdings so had.
g Dated at Armour, South Dskota, this 1d4th day of
10 March, 2025,
11 My commission expires: FfApril 4, 20246
12
5

fgf Melisss A. Odens
14 Malicea AL Cdenz, EEE
Offlcial Court Raporter

15 atnd Notary Publle
16
17
18
19
20
Z21
22
23
4
Zh
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Fe= State of South Dakota v. Hazen Winckler - 11CRI297

Dear Counsel:

This matter came before the Court on @ motion to dismiss for violation of the 180 day
rule filed by the Defendant, which was briefed by both sides, but never sct for 2 hearing, The
Defendant has verious other casce pending with this Court, including s case of posseasion of o
coatrolled substance and possession with the intent to distribure a controllzd substance
{11CRI23-172). The Defendant was relcased on bond on the possession of a controlled
substance case and fatled to appear for his arraignment. As a resull, the State chargod the
Defendant in this case with felony taiture to appear. Consequently, this case is derivative of the
primary case against the Defendant, On August 13, 2024, the Defendant filed a motion to
dismiss. On August 21, 2024, the Stace replicd o the Defendant’s motion to dismiss and o
August 22, 2024, the Defendant fled a responsive brief, The mattes was never set for a hearing
before this Court and counsel reminded the Court of the motion during an informal stams
confercnce in chambers during the week of Movember 11%, 2024,

FACTS

The State fled a complaint initiating this case on November 14, 2021, alleging that the
Dhefendant had Falled to appear at his arraipnment on on his primary charge (11CRIZ3-297) an
Movernber 8, 2023, A warrant was jssued for the Defendant's arrest on November 22, 2003, The
Drefendant was arrested on January 28, 2024, The Court's file shows that the clerk went 1o
conduct an initial appearance and the Defendant advised that he would be representing himself
{see clerk notes). On Pebruary 13, the clork notes indicate thal there was good cause to confinue
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the preliminary hearing because the Defendant was now requesting a Court appointed atiomey.
On February 22nd, the Defendant was indicted for failure to appear and a preliminary hearing
was not needed.

Initially an arraignment was scheduled on the indicumen! for Merch 11, 2024, A hearing
wiis also beld on the Defendant's controlled substance case on Febroary 14, 2024, at which time,
the Diefendant had a confliet with his initial Court appointed counsel and wrote 4 letter to the
Court (filed) asking for substitute counsel. The Defendant became disruptive in the courtroom
on this day when the ot initially denied the motion for substitute counsel and needed 1o be
restrained by law enforcement, The Court denied his motion to tarminate his counsel. The Court
advised his Initial Coun appointed counsel, Keith Goehring, (o give the Defendant a few days to
cool off and then go back and talk to him in the hopes that any confliet could be resolved.
Semetirne later, his Court appoinied counsel contacted the Court, and based upen that
conversation, the Courl determined that an obvious irreconcilable conflict exists that cannct be
mended between Mr. Gochring and the Defendant. The Court sent én email confirming this on
March 6, 2024, which is filed for the record. On March 11th, the Court appointed current
eounsel, Tucker Volesky, to represent the Defendant. The Cowrt conducted an arraignment on
the indictment in this case on April 8, 2024, Up to this time, most of the delay was caused by the
Defendant refusing to allow the clerk to complete hiz infial appearence, kis delay in gerting
Court appointed counse] for his preliminary hearing, and his letter motion in 11CRI23.297,
requesting substitute counssl and the Court's consideration and resohution of that reguest,

At the arraignment, the Court set a trial for Avgust 19, 2024, On May 13, 2024, the
Court entered an order whuch scheduled a separdte motion heanng o consider all of the
Defendant's pending cases, including a2 motion to dismiss for lack of jurisdiction (tribal
Jurisdiction) and a motion to suppress evidence in the controlled substance case, which he filed
on April 25, 2024, Consequently, the order setting a hearing filed on May 13, 2024, wes to
address the varicus metions the Defendant had filed in his other cases, es the Court was trying to
keep ell of the cages 1ogether on the same timeline as much as possible. Tt was agreed berwesn
the parties that all cases would be continwed until the Court could resolve the Defendant's motion
{0 dismiss for lack of jurisdiction, which was filed in all other cases and in this case on August
L4, 2024, On August 13, 2024, the Defendant bad filed the present motion to dismiss for
vinlating the 180-day rule. On October 1, 2024, this Court issued its Memomandum Decision
denying the motion to dismiss for lack of junisdiction. Based on the prior continuance, the trial
in this case iz novw set for Decomber 9, 2024, This motion, {iled Avgust 13, 2024, as well as the
motion to dismiss based upon lack of jurisdiction, stopped the 180-day clock from running as per
the statute

In this case, the Defendan: has caused delay by filing a request for substitute counsel and
the Cotirt’s efforts to resalve that issue. The Defendant also was refusing to accept Coanl
appointed counsel initially, which caused a delay in him having a preliminary hearing on the
matter. The Defendant has also filed motions in this case and his primary case asserting that this
Conert lacks jurisdietion, All of those motions in his various cases were resolved in one

memorandutn opinion and order in sarly October of 2024,
BULING

Bascd upon this Court's sssesament of all of the facts, when it excludes all of the delay
caused by the Defendant's actions, including his motions, the Court finds that the 180-day rule
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has not expired, the delay having been caused by the Defendant's actions and motions, and that
the motion do dismiss on the 150 day rule should be denied. The State shall submit detailed
findings of fact and conclusions of law in support of this Memorandum Decision. The State
ghould be mindfil in dodng so that actions taken in 11 CRIZ3-297 and 11CRI23-172 both had an
impact on this case and any delzy that may have occumrad.

Sing

oz

Haon. Bruce V. Anderson
e¢: Clerk of Courts for filing Circuit Court fudge
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

RS
COUNTY OF CHARLES MIX ) FIRST UDICIAL CIRCLIT
STATE OF SOUTH DAKOTA. CR-23-29T7
PlaindilT,
VE, ORDER DENYING DEFESNDANT'S

MOTION TO DISMISS
HAZEN HUNTER WINCKLER
Defendant,

ks

The above entiiled matier having comc before the Honorable Bruce V. Anderson on the 14th
day of August, 2024, pursuant to a Motion to Dismiss filed by Defendant through his counsel of
record Tucker ). Volesky, the Siste being represented by Chelsea Wenzel, Assistant Atlomey
Cieneral and Steven R, Cotton, Charles Mix County State’s Altorney: the partics having entered mnlo
a stipulation and agreement as 1o the underlving facts; the Count having entered a bricling schedule
and the parties respective briefs having been fliled with the Coun for s consideration herein, and
the Coun having been Mally advised in the premises, it hereby

ORDERED that the Defendant’s Aotion 1o Dismiss is denied as reflected in the Cour's

Memorandum Decision filed on October 1st. 2024 and incorporaled herein by this reference
thercio.

FOM20I4 3:14:23 PM

L'CE V. AKDERSON
CIRCUITCOURT UDGE
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OCT -1 2024
STATE OF SOUTH DAKOTA N CIRCUIT COURT
COUNTY OF CHARLES MIX “m%sr JUDICIAL CIRCUIT
STATE OF SOUTH DAKOTA, " 11 CRIZ3-172
Plaintiff, . 1NCRIZY-297
N LICRIZ4-60)
¥ [ICEL24-85
VR &
4 MEMORANDUM DECISION
¢ {JURISDICTION)
HAZEM HUNTER WINCEKLER, "
Diefendant, "

This matler came before the Court oo the defendent’s motien to dismiss for lack of
jurisdiction in 11CRI24-60 and 11CRI24-85 filed on June 19, 2024, as well as on subsequent
motions to dismiss for lack of jurisdiction in 11CR123-172 ard 11CRIZ3-297. A judicial ofter of
reassignment entered on August 22, 2024 permitted defendant’s motions in all aforementioned
cases 10 be broughl vn for a hearing vn September 11, 2024, The hearing was held at the Charles
Mix County Courthouse in Lake Andes, Seuth Dakota, with the Honorable Brace V. Anderson
presiding, The State was represented hy Charles Mix County state’s attorney, Steven Cotton,
Chelsea Wenzel, of the South Dakota Allorney General's Office.  Hazen Humter Winckler
(“Defendant™) wis present and represemted by Tucker ). Volesky.

Defandant, through his attorney, initially fled an Affidavit with Exhibits 1 through 23 on
June 26,2024 and a brief in support of their motions inftially on July 10, 2024, The State, throvgh
its afomney’s, initially filed a brief in response to the motion 1o suppress as well as =n Alfidavil
with Exhibits A through @ on Aagust 9, 2024, Lastly, Defendant, through his attorrey, filed a bricf
in response to the stute’s brief on September 10, 2024, The parties agree that the affidavits and

exhibits submitied in support of or in opposition to the motion would constitute the factual record
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upon which the issuc would be decided and agreed that there would be no further testimony or
evidence submitted on the motion. The Court, afier reviewing the bricfs and cxhibits attached,
now issues its decision,
Facis

On file 11CRI23-172 the defendant was charged by an information, alleging in Count 1,
that on July 20, 2023, the defendant committed the offense of unauthorized distribution of a
controlled substance, &3 o Count 2, on the same date, the state allages the defendant committed
the offense of unauthorized possession of a controlled substance, and that as to Count 3, on the
same date, the state alleges that the defendant committad the offense of keeping place for use or
zale of a controlled substance. These offenses allegedly ocourred within the city of Lake /Andes
on a former Yankton Sioux allotment, the same allodment considersd in State v Sehwyn, 11CRI20-
276.

As w file 11CRI23-297 the defendant was charged by indiclment issusd by the Charles
Mix County grand jury, alleging in Count 1, that on November 8, 2023, the defendant commiited
the offense of failure to appear This offense allegedly occurred at the Charles Mix County
Courthouse in Lake Andes, on the same aflotment. As to file 11CRI24-60 the defendant was
charged by an information, alleging in Count 1 and 2, that on Febrary 14, 2024, the defendant
committed the offense of simple sssault. These offences alsn allegedly occurred at the Charles Mix
County Courthouse in Lake Andes, on the same allotment  As to flle 11CRI24-85 the defendant
was charged by an information, alleging that o April 2, 2024, the defendant committed the offense
of simple assault. This offense allegedly occurred at the Charles Mix County jail in Lake Andes,

glan on the same allotment.

Fage 20l B
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The partics have agreed that the for the purposes of defendant's motions, defendant is an
enmlled member of the Yankton Sioux tribe, and that all defendant®s alleged erimes ocowrred an
the same tract of land (s former allotmeent of the Yankton Sioux Reservation) discussed in great
dotail in this Court’s decision in S v Sefwyn 11CRIZ0-276 (see attached) entered on Apnl 7,
2022, Accordingly, the Court will rely on e classification and the chain of title o the property
Inid out in Selwyn, as supplemented by any additional materials submitted in this matter, for the
purposes of ruling on the motions before the Court in this instance.

Analysis

Congress has defined Indian Country for purposes of jurisdiction in 18 U.S.C. 1151, which
provides as follows:

Except as otherwise provided in sections 1154 and 1136 of this title, the term

"!m_im country®, az used |n this chapter, means (a) all land within the limits of any

Indian reservaion under the jurisdiction of the Unied States Government,

netwithstanding the issuance of any patent, and, including rights-of-way rorming

through the reservation, (b) all dependent Indian communities within the barders of

the Linited States whether within the onginal or subsequently acquired territory

thereof, and whether within or without the limits of & state, and (o) all Indisn

eliotmenis, the Indian titles to which have net been extinguished, including rghts-

of-way running through the sama.

Drefendant argues that the locetion of all the alleped offenses quatifies as Indian country as defined
under each subsection of, (a), (b), and {c), of § 1151, However, this Court finds thar the defendant™s
arguments under subsection (a) and {c) are controlled by this Court’s reasoning and decision in
Selwn. The relevant fzcts and the arguments advanced are essentially identical between the two
cases for all constructive purpeses. Consequently, this Courl finds, based upon prior precedent and
the reascning laid out iz Selwyn, that the location of the defendant’s alleged crimes docs not qualify
ag Indian covniry under subsection (a) or (¢), of § 1151, Any additional or further novel arguments

presanted on those issues by the parties here are denied by this court.
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The remadning question is whether the location of the alleped offenses qualifies as a
deperden) Indian community under §1151(k). The Supreme Court has held that qualification as
Indian couniry #s a “dependert Indian community™ under subsection (b) of § 1151 “refers to a
limited catcgory of Indian lands that are neither reservations nor allotments, and that satisfy two
requirements-—first, they must have been sot aside by the Federal Government far the use of the
Indians ag Indian land; second, they must be under federal superintendence.” Alaska v Native Fill
af Venetie Tribal Gov', 522118 320, 525 (1998).

A similar argument was made concerning the City of Wagner in Weddell v Meterhenry,
G36 F.2d 211 (Bth Cir. 1980) . In Weddell, the defendant argued that the State did not have
jurisdiction over him for the burglary of a hardware store in Wegner, South Dakota. Wagner ia
also within the ariginal houndaries of the Yarkton Sioux reservation, is |5 miles Southeast of Lake
Andes, and has similar and almost identical demographics and land title history, at least a portion
of Wagrer being a former tribal allotment. There are some important distinetions: 1) Wagner is
currently the location of tribal headquarters, 27 Wagner is the location of the 1.8, Depariment of
Interior, Burean of Indian Affairs office (BIA); 3) Wepner is the location of the Yankton Sioux
Tribal Housing Authority (a federal agency operated in conjunction with the BIA and HUDY), 4}
Wagner is the location of the Indian Health Service hospital. Other than the change of the wibal
headquarters, this eourt believes that oll of the federal agencies listed above were present in Wagnes
in 1980 when Weddell was decided. By comparison, Lake Andes has much less federal agency
presence and little, if any, formal agency location for the BIA or the Department of Interior.

In Weddel! the 8 Circuit ruled that the City of Wagner was not & dependent Indian

community. In doing so the Court stated:
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"I our epinion, the district court comrectly determined that the crimes of grand larceny
and burglary did not ocour in “Incian Country™ as defined in 18 U.S.C. s 1151(b), soas to
preclude state court jurisdiction. A review of the Stipulation uf Facts entered into by the
parties convinces us that Wagner is not a dependent Indian eommunity, Wagner, South
Dakota, s located within the exterior bourdaries of G original Yankton Sioux [ndian
Reservation. However, a5 a munleipal corporation, Wagner is independent from the
Yankton Sioux Tribe. Approximately 95 percent of all progerty within the town limits,
meiuding the lot on which the Coast-to-Coast store is located, is deeded. Only 163
percent of the population of Wagner is Indian. And although federal funds comprise 25
percent of the Wagner School District budget, the district court found that funding to he
proporticnate to the Indian student enrollment. As the pefitioner points out, the Burceu of
Indian Affairs office and a Public Health Service hospital loczted In Wagner administer
various federal programs for members of the reservation. We agree with the district
court that it would be unwise to expand the definition of a dependent Indian
community under section 1151 to include o locale merely beeause a small segment of
the population consists of Indians receiving various forms of federal assistance.
Although the community of Waegner is biracial in it composition and social structure, it
iz ¢learly not a dependent Indign community under any of the definitions set forth in the
cases discussed above.” Weddsll v Meierherry, 636 F.2d 211 (Bth Cir. 1980)

Weddelf appears to remain good law end binding upon this Court in interpreting §1151(c).

The location of the alleged offenses in the present cases are on 4 former Yankton Sioux
Tribe allotment that was owred by John Arhur, There has been no credible evidence presented
hers to support the assertion that following the conveyance of the sabject property {allotment) in
this case from John Arthur or Cetantanka to John W, Harding, & non-Mative American, on June 20,
19407, that the property remains “set aside” for the use of Indians as Indian land as required under
the first test required under §1151{¢). The land was plotted into blocks, lots and streets and became
the municipality of Lake Andes, which, as a municipality, and much the same =5 Wagner, ic
independent of the Yankton Sioux Trihe. Weddell at 212, There is no evidence that the federal
government relaing or asserts any ownership or control over the land, or that it was ctheradses “set
apatt. .., for the protection of dependent Indian proples”, Weddeli at p. 212, The land it is subject

to county real property taxes, typical road/street maintenance, water and sewer service, as well as
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other services are provided under South Dukota Law by a municipality. Law enforcement services
are provided by the Charles Mix County Sheriff's office under an agreement with the City,

Similarly, this Court finds that there is insufficient evidence to establish that the subject
property in this cese is under federal superintendence. Like Weddely, this is due m part to the
property being located within the municipality of Lake Andes, a municipal organization of the
State which is independent of the trive, As far as federal superintendence, most, if not all, of the
federal agencics having jurisdiction over Indian affairs are located in City of Wagner, not Lake
Andes. Wagner, with very similar demographics to Lake Andes, tut with a with a much larger
presence of federal agencies, was found nol to be a dependent Indian community in Weddell,
Neither perty has presented any evidence showing that the United States has attempted to excersize
its “Authority 1o enact regulations and protective laws respecting this ternitory.” Weddelf @ 212,
Accordingly, this Court Ends that the locations of the defendant’s allaged crimes do not qualify as
a dependent Indian community and thuos Indian country under subsection §1151(b) which deprives
the Stae of jurisdiction. The motion to dismiss for lack of jurisdiction is dented on this s,

In the present case Defendam argues that based upon the Sapreme Court's ruling in AcGirs
v Ohlahoma, 591 1.8, 894 (2020), that under the plain reading of the 1594 Act South Dakota v
Yarikton Siowx Tribe, 522 118, 329 (1998) was decided incormectly, This Court disagrees,

In AfoGirt, the Court interprated the treaties and congressional acts involving the Creek
Nation of Indians in Oklahoma. In ruling that the reservation remained intact the majority focused
their analysis on the language of the treaty and the various associated congressional acts. When
the State of Oklehoma argued that the Court may reach a different interpretation of the various
agreements and congressional acts by using “extratextual™ wols adapted long &go w assist in

determining congressional intent with respect to reservation status, the court refused the offer. The
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Court rajed that the language in the various treaties and congressioral acts were clear and
unambiguous and that extratextusl tools including historical practices, contemporary usoge,
customs, practices, demographics, and other extratextual evidence were not needed to interpret
cengressional intent or were otherwise insufficient to prove disestablishment of the Creek
Reservation.

This Court acknowledged in Selwyn that the analysis utilized in MeGirt was different than
that used in resolving Yombron Sicux Tribe sz well as the nomerons other cases making
determinations of Indian reservation jurisdictional issues discussed i Sefwyn, However, this Courl
believes that the holdings in Yonkton Siows Tribe and various other cases on this matter are final
and that itis highly unlikely that the Supreme Courl or the Eighth Circuit would consider the matter
apain, and if they did, it is even less likely that they would come to a different result by applying
the textual analysis used in MeGir, Nothing in MeGirt indicates that prior rulings which used
extratextual twols for interpretation purposes were improperly decided, that those rulings needed
to be reviewed again or that the use of the MeGirr analysis was 1o be retroactively applied to cases
long ago decided. This Court is bound by the prior koldings of the cases laid oul in greatl detail m
Selwym concerning State, Tribal and Federal jurisdicton on the Yankton Sionx Reservation.
Accordingly, this Court cannot find that these jurisdictionzl issues are to be reopened based upon
the analysis in MeGirr, Consequently, the Defendant’s motion to dismiss on this basis is denied.

This Courts Memorandum Decision in Srate v Selwym 11CRI20-276 is attached hereto and
its rulings, anelvsis and legal conclusions are incorporated herein by this reference.

Based upon all the above and foregeing, this Court determines that the Siate of South
Dakota has eriminal jurisdiction over both the Defendant as well 25 the Incations and af the alleged

offenses in these cases, and the defendant’s motions to dismiss for lack of jurisdiction 35 denied.
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This Memorandum Decision shall comstitule the Court’s Gadings of facl and conclusions
of law, The sate of South Dakota is directed to submil the approptiate order denving the motion

to dismiss so that proper notice of entry of that order can be served upon the defendant and his

counsel of recond.
Dated this / — day of October, 2024,

e

"hwr i) Hon, Bruce V. Anderson
Cll:ﬂr. of Courts First Circuit Judpe
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STATROF SOUTH DAKOTA MR T e

f e,
COUNTY OF CHARLES MIES Sty cob om n FINST JUDICIAL CIRCUIT

e ———— —— —

N CIRCUIT COURT

STATE OF SOUTH DAKOTA, *  MCRIZ-TS
Flaintif, ’
-, Y MEMORANDUM DECISIOMN
. CURISDICTION)
SHELBOURNE SELWY, o
Drefendant. .

Thais matter came before the Cowr on the defendant's moticn 1o disrmiss for bk of
jutisdiction. The meton was submiteed on stipalated facts with & Stipulation aclmeired
filed May 19, 3021, The sripnfation wlso santained @ hoisfing schedule and after some
extensions wers gpranted, the final brief was filed on Seprember 10, 2021. The pamics
bawe wadved hearing o oral argument on the mogon. The state has appeared through the
Chacles Mix County state's scioensy, Steven Cotion, and the Defendant appears through
his atrasseys, Fevin Loftus and Thomss Hepnolds, of Yankeos, South Dakom.

FACTS

The defendant was charged by o mdictrnent isoed by the Chales hix Couy
grand fary, alleging in Count 1, that oa June 16, 2020, fue defondant commmitted the
et -::-fmp:inlh:amnnﬁﬁqrmmdmuumm:ﬂ.mlhtmnm.uumu
alieges the defendant commutted the offense of ipgravated incest.

}upﬁﬂusmﬁuﬁu{hﬂpﬁmzﬂ,&zmmmmﬂ:dmnih
Vasikton Sious Tribe. The parties also agree that the alleged victm & an sasoled
embet of the Yankion Sioix Tribe, and both of tham are conmdersd Indians under

bedesal lawr
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The stpulstion provides that the location of the sll=ged offense octusred st 45
Undon Sueet, in Lake Andes, South Dakota. There & no dispate thar this locaton is
within the confnes of the atginal boundades of the Yarkton Sioux Reserration 1
estabilished by the Treaty with the Yankroa Sioux in 1858, There is abse no queston that
the location of the alleped offense was allosted 10 Yeakton Sioone tibal member, Joha
Arthur o Cetancanka, by & most pacent issaed by the United Stases government oo May
Bin, 1691, This trust patent pramted the property to John Arthur as follows: The east
Falf of the soutrwest quattes and (he west half of the southwest quattes of Secion 4, and
the notthesat quacter of the seuthenst guarter of Section 3 in Township % Norh, Raope
@3, west of the 5th Prncpal Meddas, Chades Mix County, South Daiots, containing
206} acres.

Cn March 3, 1993, 4 decsee of detribution in the estate of foha Asthor conrered the
praperty to his wife and daughter, who were alo both membees of tee Yankooo i
Tobe.

Ciex June 20, 1907, the property =as conveyed o Jobn W. Hardicg, & soo-Native
American Within thar deed (Exhibit C-ii thete was a box foc the "Depasument of the
mterice - Offiee of [ndan Affun”. This bax was filled out and completed on [uly 13,
1007, and provided that "the within deed is respectfully subrmeted o the secretasy of
intedo with the secommendanion that « s appeoved”. This was signed by the acting
commissiones of the Office of Indian Affairr. It sppears that the depamment of mtersor
was aware of this transaction and apgroved the satne based upon the record provided.

Latex, the property was platted ax part of the clty of Lake Andes, Souta Dakota.
Acenrding to the parties’ stipulation, the first pist was dasec November 18, 1907, A
second was plar was daged Diecember 17, 1970, This secand plar covesed almost the

identical area g5 the first plat
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Joha Harding, 25 the pucchaser of the allorment, sold plarred lots on the progeny o
Jasepk Pesicka, Mr. Pesicha cogimlly scquired five loss in 1919

The property remained in the Pesicks famdy name unid Decembes 29, 1977, when
Norbert Pesicia conveyed the lot in question (#15 Union Street] to Robest Krchsogges
ind Fenma Krokaupger, Following the Kroknugger ownershin of the property, it was
convered by warmaty deed on December 26, 2008, to Faith Spomed Bagle. Faits Spoted
Bagle is an enralled member of the Yagloton Sicux Tobe The fand s located within the
muanicipel bootidaties of the City of Lake Andes aod continues tz be owned by Faith
Spotred Eagle at the preaent time.

ANALYEIS

Poor 1o 1995, there wa Egution conoeming the judsdiction ower the Yoo Sious
Reservation. Bodh state and federal courts hod previously naled that some aress of the
Yankton Sioux Reservanion had lost i reservation stams snd that the State of South
Dakots kad crismngl and oivil judsdicton, snd thar other areas maintuned pssereation
st and the Federal and ibal governments had civil and erimingl urisdiction. In 1995,
the United States Dmtoct Coart io Sioux Falls, South Dakom, raled that the original
boundities of the Yankton Stonx Tribe, us evtabEshed in the 1858 treaty, rematned intact
and that the tribe had civdl and cominal jumsdicion within hese eriginal boundanies.
Yankson Seavexc Tribe 5 Foushern Missowrs Baste Managereant Divirust, 890 F Supp. BT8
(D.51:1995), (ronchuding that the 1858 Reservation remuined mtact)

Yanktan Finwe Tribe v, Touchsrn Mivwr Wane Managoorear Dicireat was appealed and
those appesls culminated in & partia! resolustion ef jamisdictions! weued on the Yankton
Reservation by the United States Supreme Court in Yawksan Swax Trabe o Jowth Dadate,
522108 420 (1098}, Tn Vamkeow T Trbe o Touih Diakscs, the 1.5, Supreme Court held

st the Yankisn Sloux Reservaton was deminished when the tsibe ceded aad
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celmguished its unallotred lands 1o the fedens] govermment in order 1o open the land 1o
white seitfors. The Court specifically rejected the sate's asgument that the reservation
was disestablished oc terminated, leaving civil and criminal jursdicting exchusively o dee
stwe of Soush Dakets, Thus, the Supreme Court limited its holding caly 2o the stas of
the ceded laads and found that the State had regulatory suthority over the propesed
Lindfi. This paing reinforced poor rulings and histaricsl undcostandings dhat the
Yaakron Sioux Resatvation was & checkerboard jansdicnon whese botk the Tobe and ke
State shaced jurisdiction depending on the histozy of each parcel of hnd involved. The
remmaming jorsdictions] issues were semanded for development of a fechal recond

Following Yambtes Sfase Tribe o Sawch Dakots, & namber of addinonsl deciinns
fallpwed, i hoth the State and federal coutts, Those subraqoent mafings see summ zed
hedom

Galley |. Yarkion Swse Troby v Gafey, . af, 14 F Supplod 1135, (1998), Upon
remiand foomn the Supzeme Coust the Faders| Districet Coast mmnl:d-ltddmml pending
canes, including o case where the Yarkion Sisax Tibe soed vancus state officls weaking
i declirstory puling on the stanus of the repsrvanion and seeking po MIOCTHON sgainds the
Seate probubiting them from snfarcing criminal ot civil padsdiction within the argnal
boundaries of the Yanzron Reservation as csablished i the weaty of 1838, The Distaiet
Conrtruled that the Ressrration bad oot heen disestablished end incladed all lisd within
criginil extenor Restrvation boupdaries not ceded 1 Usited Staes in the treary of 1892
which was ratified by an act of enngreas in 194,

Gaffey 11, Yanskon Jisuse Trabe v Coffr, 188 F3d. 1070 (™ Cir, 1999), wus the appeal
af the District Coust's first remand raling. The Eighth Circwt Court of Appeals seveesed
and semanded, puling that "the Yanktos Sious Reservation has norbeen disestablished

bt that it has been furdher diminished by the loss of gwose bnds aoginally allored to
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tribal members which have passed oot of Indian hands, These are not part of the
Yanktos Sigux Reservation aod aee an longer™ Indian countty or seservation. Gafey I @
1030, The Coust abso muled, that ag & monereem, the seservition inchded at least cesain
teserved agency trust lands, ot the Coust nosed thar since both parties otheraise argusd
tor all or nodhing ar the appelite and toal coun level aninadequate recond was presensed
Eor the court to malke fusther nulings snd the matier was termanded for further
proveedings. The purties petitioned m the Supreme Court for certioran which was denped

Fodheadeky I. [ Yawkton Tiosee Tribe v Pedbradrity, atal, 529 FSupp.id 1040, oz
gersand from Gaffey 11, the Dasmict Court coled that cectain toost ed pemamed part of
the reservation and that land coatinuowsly owned in fee by indimidual Indiacs aso
guulifica a sesarvanon.

Podhradskcy 1. In Yenkton Siowx Tribe  Podbrmdiby, #f.al, 577 F.3d 251 (8° Cic
2009 the Coast of Appesls again reviewed the Districe Cours mling. Now, with & more
compiete 1ecord befors it, the 8 Cooult Cowat of apprals made mose specilic nulings a2

fnllcags:
(1) ravo patcels of agency trus: land were “resesvarion lind™ undes the conzolking Law
of the case; . .
{7 the decision of the Sectenary of the Intedos, to take fotreer reservasion Led into
trust for the Trbe pursusar to the Indisa Reorgaoization Act {IRA}, was mificieat to
restore that lnd to its prevous stanss &3 “resesvetian” land;
(%) miscelaneous nds that wers soquired in truat for the Tribe othee thas under the
114 constitated “dependen: [ndisn comrunides” within meacng of statute
esmblshing federal jutsdiction ower Indian couniry; _
{4) statute freexing and profubitng alterations to boundanes of Indian reservations
excepe by act of Congress dad not serve to establish that m}'huul- ilietuted = ﬁu_m
whites dudng effective period of such feese should be considered pan of te

don; and

Tmﬂmmdedni the iasiie 48 to whether foe laads (focmer Indian allorments whers the
trust pednd eithes expied of 8 paent was fovced undes fedend lsw! comtrnously hebd
1a Indian cornership are reservation.

The case was once again temanded o tesolve further issees. This cese was also the
subject of a petition, fas cestioran 1o the Suptense Court which was alio deaied,
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Padheaduky ITL Yawkan Sicer Tribe o Posbradiiy, stal, 606 F 34 025, (9% Cir. 20100 and ameadsd
epinion 606 [L3d 984 (B Cir, 2010), die parties sguin angued ol or nothing, the Tribe arguing that
the origieal boundages remeired intcr and the State sspaing tatthe rerervation w1 divestablished.
Thet Corust sescognized several classsficstions of hnd o dupate.

"Far tase of exposition, wedave idetified six gencrsd estegoties of land

(1) Allocted Trurt Landr lands allotted to memshess of the Trbe which hav: been
contingously held in trust for te besefit oF the Tribe o its mesbers, This caragary
mnclades allobments which wete later tranafesred from individual to tobal conwol,
=0 jong a3 the trust stao: wis meintsined, The diarrict coun fooed 30,050 66 acres
of land & this desoripnon 2

(@) Agency Trusr Landr lanels ceded te the United States in the 1294 Act hor reserved
for "agency, achools, and other purposes™ whach thes were reremed o the Toke
acconding to the 1929 Act. The district coart identified 913,83 aczes of land within
this category, The Coust previously held this category of land to be part of the
damzrished Yankton Sioux Reservation in G [T 188 7.3 20 1030,

3 TRA Trsur Lawdr: landy acqguired by the Un®ed Stwtes i trost for the benefiz of
l?:iTnErr- pursaasnt o the IRA, The disgicr voure idertified 6444 47 aies of such
(4) Mireedmenas Trws Lawds hinds acquired by the United States in st for the
benefit of the Tpbe gther than pummuant wo the TRA, Appronimately 174.57 scres
bt within this cat ;

(5 Imdign Fee Lawds- allotied lands later tzansberzed in fox to individusl Indians and
which have gever passed out of Indian cemerihip. The record does not identify
linds urhich may Gt this desenption
{E}Ehlﬂﬁmrﬁnldﬂnhud:mﬁcﬂmﬁﬂUﬂudﬂhmhlht1m At and
subaequently opened m white serdement which kave ot been reazquired in ousy
wnd nonceded Linds onginally alloted to bl members nat ltes tranaferred 1o fee
© con Indians and never rescquired = trust

Of these six categnries, the Brit four may be generically seferesd go s “mast lands™ and
e biad twer aa "lee lands." [ ap 1001-1002,

Iz jts decision in Podbraddy [T the £* Cirowr nufed that the decsion of the Secretery of
the [ni=rior to take formet seservation land into trust for the ibe putsuant to the Lodien
Reorganizaton Act (TRA), was sufficent to resioge those lisds to 05 previous stfus as
“reserration” land: that miscellanesus lands dhar were acqulzed in ot for the mbe oter
than under the [RA eonstruted "dependeot Indisn commusties™ within meaning of te
statute cyrablishing federal jurivdieton over Todian coundey; s & federsd sct, probihiong
altematicns to boundarica of Indise reservatons exespt by act of Congress, did ned seeve m

Pape §of 14

App. 141 /331

- ————



estshfish that any lands aliensted in fes o whites thaing efloctive perod of such freeze
should be considesed part of the reservation. The Supreme Court declined o review this

desision making ell the prar nilings the law of the cane,

Podhradeley IV. In Yawksor Sive Trabs v Pedbundrdy, elal, 606 .3 985 B Cir, 2003 the Gomr
wm coneldering the State's penion fae reberring and seheasing en banc i Pedfradusy I The
Spindce resolved an iswue which wosg aa to foomots 10 of Medbradeky [T] which consideced
the seatus of sy allgiments which ray have bees patented i foe sicee 1948 (afier adoption:
of the TRA} and subsequestly sold to white owness. [ addition, the Stae onee aguin made
# claim that the reservation was disestablished and soupht remand so tivar the Diiserice Court
could coosider e case again in light of the Supreme Court’s decision in Ciy af Tl s
Crericls Inilam Mativn, 544 U3, 197, 217-21, 125 SCr. 1478, 161 L.E4.2d 386 (2005) and |
Qg Wation v, Irky, 557 F.34 1117 {10tk Cor2010), The Conr raled thar City of Shemill an
e wrere pot applicatle and deied the Stats renewed pgument that the sopereation had
been ditestablished, and lastly, ruled that the discession in foctnore 10 was dicia and

ordered that an amendsd opmica would be jsaued without the footmots. Otherwise, the

petition for rehearing was denied

Broguice. Brgwor v Cler, 500 014 364 (8D 1900 wras decucded wihnls the (ederal
kitigation described ghove wes pending. Brupuser wa convicied of crmes i Picksown,
ST and slleged that the State icked jurisdicnion since Picksiown was within the ongmal
boundaties of the Yanktun Reservaton. Frcksiown was locared on a formes sllarment
which was later ransferzed ta s pon-Indias. Later the allotment was when by the US
Corps of Hapineers as past of its plans to constroct the Fr. Randal Dam. When the
property was no longer needed by the government the ked was manaferred to the City of
Daskyteven, 8 wtate municipal corpesation. The Hrageer cous went into detail regardiag
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the status of Indian allotments wheee Indiag title bad been extinguishied by wanafez 10 a
noa-Indisn, The Court concluded that the lacation of Beuguer's crmes, being on 4
former elorment which was luter sold 1o & noo-[eciun and then transferred m a
oriipal cotporstion within the oggpns! boucdsries of the cesezvation as established m
e treaty of 1858, was a0t iesenvation or lndien county, snd that the Stare had
rusdiction over those offenses, The Court also saled dhat the ceservation was terminased,
This brosder muling was later criticized and called inmn doube by the 8% Ciscuit in
Podbuedaky L (See Podbradokp 1, footnoee 7)

Provest. (1.1, rMﬂTFﬁdﬂH{E" Cir. 2001) mvobned & cime m the City of Lake
Andet, 5D, in the samme commmnity and neatby the location of the offenss alleged i the
prescft ease Provost was accused in federal cour of busglary of Raymond Soulek’s
bome in Lak: Andes and atiempeed basgliey of 2 busmess in Picksrown. The recosd m
the present cise does not show the Incation of the Soulek bome but this Court axsumes it
wan in & diffecent part of the ciry of Lake Andes located upon s plece of ground differem
fom the alotonent to John Asthue or Cemmmnia becasse the jeders] coure dezermined ic wia
on "utallaeed” land. Prios to sentendng the Pederl Coun dsrissed the charge ic Count onaas
it bomad det M. Souldk's bome was lomited on voslierted Bnd ceded to the government as put
of the 1892 treaty and that such wnallotted ceded hands fotnetly located within the
reservation was oot Indisa countey and therefore cume ander the prinoary jussdichon of
the Stare of Suuth Dakote. This issus wn not appeaded. Wich segaed to the secoad count
sleging stternpeed burglary of the business in Pickstown, the Cour foliowed the ndling in
Gaffes IT and conchaded that the offense occurted oa land that was ariginally allotted o
reember of the Yeikeon Soux Tribe but has since "paised out of Indian haods™ and that
vock binde are pos Tndian coumntey within the meaning of 1305.C, § 1151, The Court

reitezated its ruling in Gaffey 11 that “the Yankswo Sioex Rescrvation has not been
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disesmblshed, but that it heg besn funther duminished by the loss of those knds ongually
allstted to tribal members which has passed out of ladian hands.”, sod concluded thar
tae federal povermnment lucked authonty and judsdiction to prosseate Provoet m federal
coust for the sate law offense of attempted thisd degtee busglary. Prose' @ 937

Yankmn Sioux v, COE. In Vemiion Sivex Tribe v UL Comp of Brginverr, 804 F o 35

{5 Cie. 2000}, {cert deaed) the Yankeon Sioux Trbe sued far o dechiruary ruling shat the

land taliea by the government to build the Fr. Randal D temained reservation oo

Indian country. The cottroversy atose 85 part of the Jacklow-Daschie plan (Tite VI of

tae Water Resources Dieveloprment Act of 1997) whese the 1S, Cotp of Engmeers woald |
tranafer bepe armanats of land, previously taken by the peverntoent e par of the Pk

qu.;m:grm b build dams along the Missoud pver, to the Stete of South Dakots. The

Ace speeifically excluded orn transfes any lands within the "exbernal baundanies ofa

teservatinn of any [ndinn Trbe™. Some of the linds taken by the Pick-5loan progrim

wen fortmer Yankien Sioux sllowments wichin the odginal boundazies of the dunmibed

regervatinn. The teihe argued thar since these lands were within the externs! boundaries of

the seservation the magsfer was prohibired  Onee agam, the Sty aggued that the

peservition was termingted and the Tobe again agued the resstvation wis aot dimwneshed
aﬁd;hﬂhqmmulmdju:u&:&mmmlm:hwidﬂn&m&&ghﬂhﬂﬂ!nﬂbl

1858 tieaty exceps those lands ceded to the govemment under the 1692 meaty. The 3%

Cieewit Grenly stated that the rulings in Cafty and Podbradihy ace fnal [o (@ 894, The

Cowrt wen: on to concude that the foumes allotments invabred 1047 thrir stame as

reservation or Indian Cowntrp because some weee subsequently allatted to mdnvidual :
members f thse Tribe and mast parcels wepe either fee patrated to allatess oc thew heis !

and assigns and sold ko non-Tndians befare the goveenmen: took the property, of that by
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the government kong the axising allotments the Indian chain of Stle was broken thus
deprving them of reservarnion status snd making them elighls for transfer o the State of
Soark Dakota.
Chacles Mix Comaty v L1.5 Dept, of Totemor, 674 F.3d 898 (3° Ci. 2012) involved e
* Yankron Sioux Trbes eddeavos 10 have ¥ acres of property it scquored thst had Josm e
Teservation statug placed under tmast supervivion passuant w § 5 of the Tedin
Reorpanizanion Act (TGA). Podbrediby 11 nded thar sach lands, if pliced back under st
supecvision undes the IGA, would regain their reservation stan. The eounty sesised
this request douing the agency poocesdings in the Department of Intecior and appesled
when the sgency granted the Tebes request. The 8* Circait deaded vasous consitutional
claims cadped by the couney and affirmed the agency decition fnding that the agency
properly eonuidesed all selevant fuctors befare plicing the property snder agency frast
FIpervIsion.
Cargress bz defed Lndian Couttry for parposes of purisdicinn in 18 US.C 1151, which
provides s follows:
"Egmpd a8 otharwiie pravided in geciiors |58 smd | (56 of thia title, the term “Tedia coantry™,
et of v Do S Govememuh, eibamig e Stiaseof s s, i,
vt e s S LA St VA i ot g o et g
territocy thereaf, srd whether within or without the limits of & siae, end () sl Endiag allommess,
Lh?mhntﬂwﬁthhinmhmwhgﬂm ipalading cighta-of-way merming Srough the
In the present casz the Diefendant asgues that the boundisies of the Yankton
Eeservation and jursdiction thecein, o the backdeop of the kg Ltipoos histary tesaltng in
the decisions resobving jurisdicson on the Yinkion Reservation quoted shove, nesd to e
rewisites! in lighe of the Supreme Court's recent nding @ Mrerra. Dklaborra, 140 5.00
2452, 207 L Eel 24 985 (2020), (Ince again, hased upon the possibilizy that the dogt has

cracked opened again, sach aide shoots for the maon with thel all of nothing e
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that have failed repeatedly befoee, the Defeadan: arguing that the Tribe bas exchusive
enndnal jusiediction on any land within the original 1858 boundasies of the eeservaton
1nd the State arguing that the reesvation has beens disestablished and terminaned,

In Morrt the Covset interpreted the meaties and congressinenl acts isvolving the
Creck Watios of Indiens io Ciilaboma. In paling that the essrvaton remained intscr (oot
dimimished or disestablished) the majority focused their analtysis on the langusge of the
weaty and the varkous sssocated congreswocal ace. When the Stace of Ohlashome asgued
that the Court may reach a different interpretation of the varioos agreements and
congresuionl acts by using “extrmrexnial” tools sdapted long ago to assist in determimdriy
congresponal intent with respect to reservation stabes, the cournt refumed the offer. The
Court ruled that the langusge in the various treaties and congressional acts wene clenr and
unambignous aod that extratextual tools induding historical practices, contetaponiry
ussge, customs, practces demographics, snd othar extratestusl evidence were oot needed
oz wete othenslse insefficiznr to preve disestablishoent of the Creek Resarvaton.

Thin Court scknowledges thar the enalyun used i MaGar was different than poor malys
used by the Ceamt in resalving Fraktor Simor Trbe v Touth Dabets and other Indhn fesecvaticn
wurbsedictioml issacs, with s peimary focu o the tezt of the vasions Weanes and sssccued
congrramonal wcts and ignorag extmatextuil interprete tools. However, neithes pasty has cicd
sy suthority to thos Coust in Bavnr of or agaiest the premise that ihe we of « daffeent analysis by
s Court in MeCit ealls for o eetrouctive analysis of the teates with the Yankton Simee. In faet,
fhin Court helieves that the haldings in Yawkie Sissoe Trby o Toud Dadensa and the wasious cases
from the @ Cipmit dred above sre the Enal sy on the metier = 60 dmimshment o
disesrsblishenent, ad it bs hughly unlikely the matter would be revaited. The paor decisions of

the fedarad courts on the isue are final and conclosive
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The state arpues tha: the Molor decigon, when applisd wo the Yankton Siox
reeervubaolt and the 1892 treaty loads to the conclusion that the Yankiog Sioux
Reserration was compietely dsesmblished and that the siats ban exchisive enminal and
civil jurisdiztion within the anginal boundaries established by the Treaty of 1856 This
acgument asks this Court o reconsider the prios bokdags of the Stte and Federal Courts
on the issue and to rale upon unsdicson over aroperty Bot involvad in the poesent
peozesdings.

Thus Coust i bound by the paio: beldings laid our aheve conslsting of both the state
e federal courts concaming State, Tobal apd Federa! prisdiction ca the Yankton Sicux
Reservation. This Court must decEne the invitation 1o open op these jusisdicton lsiues
onze gain based apon the imalysis in MeGine In almost every opicion summarized above
the Cowrts have always carefully cust their primary focus on the isnguage of the weary and
the various amocisted congreasions! scts involved The Mogusge of the ereary of [E92 has
baen sliced and diced, fipped and tumed, Fwiped and disgected, oves the caurse of
decades, by baoth sides imvolred, to veach a favoradle resshution from their viewpoine.
The primary focus of all of thesr cases was to detexmine the intent of the ceaty of 1852,
its companioa act of congress i3 1894 and associted federal scty, The face that the
varioun cowrts who have lnaked at the icpoe used "extmtextual” wols o sssist in that
endeavor does not mean those decisions were wronpgly decided or thar those conrts
eisconatried the messing and wtent of the 1892 tresty. The 8% Cirouit bas sad, ia hght
of the denial of certogssi, that the decisions are finsl. Yarkios Siwoe Tribe v UL, Cop of
Engners (@ p. 828, and Podbradeey IV, @ 590, This issue of dminishmeat or
disestablisheaens of the Yankton Resermtion is resolved and fioel and this court wid sot

revisit the itsme based upon MGt
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Aceording to the 8 Cirouit Court of Appeals snd the Seuth Dakots Sopreme
Court's decisions on the matrer, g5 well as 18 USC. 1151 the wte of South Dikots has
crmural gnd civil junsdiction ower any unallomed parcely of the former Yankton Sioun
Ressrration 28 weli 13 ey peior [ndiag allotments, wheee the Indian tifis has been
extopuished. In thu case the slotnent we oxtinguished when the land was cooveped
from the hetrs of John Arthur of Cetantinis o Joho Hardicg, a non-Indan and the
Departtrent of Interior was nottfied of snd spproved such sale

In the peesent case, the stipuksted recotd shows tharin 1907 che prios owners of 444
Union Stzeat, who wate tribal members, sold theer prior trust sllotment and the propenty
wag cenveped to fohn Harding, ¢ nontribal member, This was an unreserved doed on
torea enntled "DEED RECORD - Indiag Deed - Inhert=d Linds™ and was submined to
snd appoowed by the US departrment of intedor, Office of Indian Affie, [t ths
Court's conchuson that this deed exnnguished Indian ttle ss of the tme of that
cotrerance in 1907, MNothing in te deed enticipaies continued toust supecrision over the
propety, Becavac the Indian ttle was extingaisbed the propeity loot its status &2
resecvation of Iodren cougty as per §1337, leaving it to Staie jursdicace,

Puesggsit te the TRA an Indi sbe may petition the Depastment of Intetior to phes
hnd back Ento trose, Charder Mixe Coumdy o LS. Dipe. of Tmtersir, supra. Tt is elear that swce
the ‘and was transforred from tribal ownenbip o 1907 acd the plattsg of the had and is
imclesinn into the muicipalivy of Lake Andes, that the feden] government has ast
exescised any trust or other federd] superviion over the property for over {00 years
This is the cate, despite the et that the properry is cuteenthy oumed by Ms. Sposed
Hagle, 1 member of the Yanketon Sious Tribe Pussuast 1o the IRA, i the property was
peeviausly s pare of an [adian rerervation, the tbe may petition o have it included as

past of the reastvation st as setogrized thesugh the Urnitad Staten Diapastment of
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Intersor. The strpulation of the parties i silent on any efforts by Ms. Spotred Bagle or the
Tabe to petitiozn the Depasment of Lnteaor to erercise feders] trust superintendeace
gves tie propesty-

Consequertly, this Coart Gnds thar despite the facr thet the property i carrently
owazd by & tibal mermber, ledien ttle o the propesty wes extinguished when the deed
was approved by the Depertment of Interior in 1907, To ulbe that the propesty had
regutned ity stefes of @ peservetion or Indien sountry becawse it B now owned snd
wocapeed by & tribal member without further governments! or agency action would reader
§#67 of the Indian Reorganization Act mesningless  Consequendy, curent onmetsaip of
the properry by a wribal member does ot pegtore the progerty &0 reservation or lodes
oty Sretus.

Based upon all the sbove and fotegoing, this Cewrt deteanines that the Stare of
Seuth Daliona bas caminal junsdicdon over both the Iocagon sod of the alieped offense
in this cage, and the menion o dismis besed o jarisdicdons! grounds i dended.

This Memocancem Decinion shall conydnate the Court's Bndings of fact and
enmchsioes of aw  The state of South Dakoes is ditected o sabmmit the approptiats
order denying the mooan ie dismas ro thet propes Dotice of entry of that osder cun ke

seeved uson the defendant and bis counsel of record.

Dated this E: day of Apml, 202,
BY THE COURT:

Sl .

ATTEST: . Broce V. Apdemen
Cizzuil Court Judgs

e ey of C.:.uté %
i !
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1 A-P-P-E-A-B-A-N-C-E-3

£ For the Plaintlff: Chalsea Tenrel
Fesiatant ACtorney General
3 Pierre, South Dakota
1 cteven R. Cotton
Charles Mix County Stata's Attorney
L Lake Andes, South Takota
& For the Defendant: Tocker J. Volesky

Attomey at lLaw
7 Mitchell, South Dskota

ch

P-R-0-C-E-E-D-I-N-G-5

The followimy procesedings cormanced on the 11th day of
10 Saptember, 2024, at 2:18 p.m. in the courtroom of the
Charles Mix County Courthouse, Lake Andes, South Dekota.

11
12 + i *
13
I=H=D=E=X
14
Page
15
Stipulations 4
145
Motion to Dismigs:
17 Argumant
By Mr. Valasky 1
18 By Ms. Wenzel 160
Bebuttal argument by M. Volesky 20
19
Furthar arqument
20 By Mr. Volasky 24
By Ms., Menzel 26
21
Court's decisiom (under advissment)
22
23
24
il
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1 P-R-0-C-E-E-D-1-H-G-3

2 THE CZURT BEPORTER: All rise in honer of the Court.

3 ALl comply.)

1 THE COiHT: Thank wyon. Plesse ba seatead.

5 (A1l compdy.)

& THE CCURT: W%e're on the record in warious cases entitled

7 Stata of Scuth Dakota wersus Hazen Winckler.

a8 And theose include 11CRIZZ=-172, that's a controlled

a substance case. And 11CRIZ3-297, which iz & failure to

10 appear. I11CRIZ4-60, which is a simple assault. Looks like
11 more than one count. And then 11CRIZ4-8h, also a simple
12 assault.

13 Fr. Winckler is here today. He's present with his

14 attornaey, Tucker Violaesky, The Stare iz reprasenhted by the
15 State; Steve Cotton, and Assistant Atterney General Chelsea
15 Wenzel,

17 S0 this 1z the timea the Court set to hear arqmuments on the
18 moticn to dismiss based on jurisdiction.

19 And I wanted a stipulation. I don't think I've ever seen =
20 stipulation.

21 But then Mz: Wenzel filed a 120-zome page atfidavit.

22 M. Volesky, have you had tima Eo look at that affidavit?
23 MR, VOLEERY: I'we reviewsd it.

Z4 THE CCART: Okay. Are you chijecting te any of those

25 contents?
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MR. WOLESEY: I believe they're just public records, and
previous case filings, I won't okdject.

THE COUJRT: Mo objection?

ME . VOLESKY: Mo,

THE CSURT: You never did . a stipulatdon?

FE. VOLESEY: e dicn't =—-

THE CCURT: If wou did, I haven't seen It.

ME. COTTON: TWe did do one, Your Homer, we Just never
signed it and filed it. 8o Tucker had sent — or,

M. Velesky had sent one to me. M=, Wenhzel and T hawve both
reviewsc it: We have no issue with 1t.

THE COURT: S0 you know, in I think the first Gaffey case,
in fed=rel court, they actuslly had a trial that we=nt on
for weake whers they @stabhlished, wou know, historieal
title.

I don't necessarily think we have to do that. Especially
when everybody's aware of my Salwyn decision, where wa had
a stipulaticn about the historical titla,

Are you all agreeing that those same facts in Selwm spply
here?

FR. VOLESKY: I think the fundamental facts are undisputed,
Your Homor, and it comes down to legal determinaticns.
Me've submitted 23 exhibits laying the foundstion. The
State doesn't object. The State's also lald the

foundation., I think it just comes down out to how the
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1 Court comes out on the legal conclusions.

2 THE COURT: Okay. n the lagal guesticns?y

3 MR VWOLESEY: Yes.

4 THE CORT: All right.

5 Me. Tenzel, do you have any objection to Me. Volesky's

& exhibits?

7 ME: WEMZEL: Mo, Your Honor.

B THE CCURET: All right,

g M=. Wenzel, your brief and affidavit were filed together,
10 And the problem with the way — I know this might be your
11 staff, but the wsy vou filed 1t, I have =z brief and an
12 affidavit 1n one filing, and the célerk has te go through
13 some extra work, she pointed it oot to me today; but yon
14 can't file thoee as one. Your staff shounld file a brief
15 and then file the affidavit separately.

146 '‘Causs now when somecns 1 rereading the record; they see

17 "orisf."

18 And you don't kmow there's an affidavit in your fils umtil
19 vou click on that brief. &nd then it gives you two

20 subdirectorias and, of course, the next one is the

21 affidavat,

22 ME. WENZEL: I apologize, Your Hohor.

2 THE CCURT: Oksy.

4 ME. TENZEL: That's hiow the Sixth Clrouit likes it, but I

25 em happy to do it differently in the First Cirouit.
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1 THE CCOURT: Yeah, and Sizxth Circuit shouldn't be doing that
2 becaiise 1t canses those pleadings to ke hidden. FAnd T can
3 scroll up and down, because I saw your email and I knew

1 there was an affidavit, but I scrolled up and down and I

5 didn't see one. And then finally T elick on brief, and T'm
8 like: well there it 15. It's hidden behind that labsal.

7 So I'wva Instructed her to separate that out. Clkay?

g ME. WENZEL: TI'm happy to rafils too or whatever's sasiest,
g I'm happy to do.

10 THE CTURT: What's easier?

11 THE CLERK: It's done.

12 THE COURT: You got it done already?

13 THE CLFRE: It's already done.

14 THE COIRET: Yeu're dons, all right.

15 Going forward,; I don't know, mayvbe you want to talk to

146 dudge Klinger about that issus, that those things can be
17 hidden when they'ra filed in that manner, so I always like
18 mine all separates. And it's a lot easisr to open them that
13 wWay Loo.

20 All right.

21 M. Volssky, do o feel you're ready for argqumesnts today?
22 ML VILESEY: I am, Your Homor.

g THE COURT: All right.

24 Arnd, Ms. Tenzel, the same guesticon?

28 FE . WENZEL:> Yes, Your Homor.
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THE COURT: All right.

Mre. Wolesky, 1t's your motiong you go-ahead. T'm golng to
give vou gbout 10 minutes.

ME. VOLESKY: Okay. Thank you, Your Honor.

May it please the Court, 1f T would be able to slt to look
at my notes, if that's okay?

THE CCURT: At your plessure. You can stand or sit.

ME. VOLESKY: Thank you, Your Honor,

This case is resolved by the fundamental proposition that
decisiens about sovereign rights are for Congress to make,
and Congress makes those decisions by speaking clearly.

The Court should dismiss the cases against the Defasndant
becaus= the text makss clear that Congress never
disestabklished the Yankton Sioux RBeservation. And nhever
extinquished the Indlan title to the allotted lands.

Four concise points this afternoon, Your Homor.

First, the Yankfon Indian title was recognized with a
reservation established in the Treaty of 1854,

In the Azt <of 1894, Congress expressly confimed allotments
that had keen nade on the reservaticn lands, guaranteed the
tribal rights, promised that Congress shall never alienate
ary part of thess lands from the Indians, describing the
lands as comprising reservations of the Yankton Sicux snd
specifically reinforcing the 1858 Treaty prondlses.

The texts of the 1858 Treaty end the 1834 Pot expressly
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ldentify Yankton lands as reservation and Indian
allotments, recognizing and gquarantesing the title of the
Yankton Bicux Indians. The status of the lands was thus
aztahlishad by Congbasse,

Second, Congrass did not disestablish or extinculsh the
Yankton Sioux Indian title deseribed in treaty and stetute.
In fact, Congress was keenly sware of the hallmark languaga
required to do so, and it was rejected in the 18594 Acot.
Congress sought & session agreement. And precisely becauss
the Tribs nagetiated to preserve and guarantes the
allotments in perpetuity as their continuing homelands,
Congrass exprasaly did just that with the language used
under the Act. And it did so against the backdrop of
existing treaty rights, which were alse sxprassly
reinforced, Those congressional Judguents should be
respected.

Third; Congress did oot transfer criminal jurisdiction over
Indians in Tndian Country to South Dakota. The Tribe
acknowledged its dependence on the United States in the
1858 Treaty, stipulating that all matters would be disposed
of and decided federally.

ArC statehood, the General Crimss Aot was in place,
extending federal Jjurisdicticon to Indian Country. And the
Major Crimes Aot established excluslve federal

Jurisdiction.
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vhen Congress overrides treaties and statute and transfers
Jjuri=sdiction to state, it does so exprassly. And 1t has
not dons 3o here,

Finally, retroactive — retreactivity, or ths parade of
horrible possibilities 1f the Court decides In favor of the
Cefendant in this case.

Although not particularly advenced by the State, it was
noted 85 a current =- concern of this Court in Selwyn.
Fresumakly, thers may be habeass petitions if the Court
decidad in DafendantTs favor.

However, the State would have thoze mumbers, and 1t hasn't
suggested that there is anything like hundreds of cases
wailting in the wings to hawve their ceonvicticns overturned.
Evernn if thers wers, statute of limitations and other
procedural bars would need to be overncome.

And assuning those bars wers overcome, the ultimates result
would be that the Defendant would likely be subject to
geeater penalties in federal court.

In amy event, the parade of horribles, or retroactivity,
provides no reason to disregard the plain text, as
disoussed in MoFirt. Because Comgress 12 in the best place
to change the text and add text if 1t wants to, as it
routin=ely does in Indiem Country, Congress knows how to do
this., And the job to fix any consequences, If the Court

perceives them, is with Congress.
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The cases at har, Your Honor, are govemsd by & plaln text
requl remesnt, whioch has everything to do with the Tact that
these boundariss wers sst up by Congress. And so if you're
going to undo that, Congress neseds toe speak and Congrass
needs to speak clearly.

You can call it & reservation, Indisn allotment, dspendent
Indian comminity, or Indian land=. The text would be the
same becausa we're talking about transfers of soversign
rights. And that must be dons clearly in the text by
Congbass.

Thank you, Your Honor.

THE COURT: Ms. Wenzsl.

M5, WENEEL: So I would break myargument down Just a
little kit diTferently.

U, Indian Country s defined 1n, um, federal, ah, statuote
hiowever refer to it as 1151. I think we're all familiar
with that. Under subsecticn (a), commonly known as the
resecrvation land, that's all land within the limits of
Indian —— any Indian ressrvaticn undser the jurisdicticn of
the United States government notwithstending the lssuance
of any patent, including rights-of—-way running through the
reservation.

It is undisputed in the 8th Circuit -— well, it's
mdizgputed, according to the Supreme Court of the Unlted

Etates, that any ceded lends are now == any ceded lands
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that wers, um, sold to the United States diminished the
reservation and wald not bBe resaervation land undsr
subsersticn (|l .

In the Bth Clrcuit under Garffey, Podhradsky, Aomy Corps,

mm, 1t is undlsputed and well held —— or, T guess I
shouldn't say "undisputed, ™ but it is conclusively held
that the reservaticon was further diminished Iy amy
allotment, individual allotment that was patented in fes,
and that which afterwerds passed out of Indian hands.

Mewr, that is derived from that lanquaga of the 1804 Rot. I
understand that, 1m, the defense does not agree that that
wias clear in plain language frem Congress, but the 8th
Circuit has decided it was.

Arid this Court is bound both by the South Dakota Supréame
Court and becanse of the full faith and credit, um,
doctrine, alsc the federal court.

So - that 1= —— that takes care of [a).

T woiald then like to go to subsecticn (o).

All Tndian allotments, the Indian titles to which have not
been extinguished, including rights—eof-way running through
the state. Again, the Bth Circuit has conclusively held
that the diminishment, um, of the lands through — the
diminishment of the reservation, excuse me, through the
Individual allotments that were patented in fee and that

have subsequently passed out of Indian hends also would not
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ke Indian Country under sukbsectlon ().
Ard T think when we leok at howan alletnment 1= dafined
that's a gpecific, um, Eerm &f art in Indian law. An

allotment is ordinarily — according te Black's Law

Dictionary, ordinarily and comnomly used to describa land
held by Indians, sfter sllotment, and before the issuance
of the patent In fes that deprives the land of its
character as Indian Country,

You know, the defense talks about Indiapn title. Indian

title, according to Black's Law Dictiomary, 1s not

necessarily ownership or & sowversign right, but it is
permissive right of ccoupancy granted by the federal
government to aboriginsl possessors of the land. It is
possessian, 1t is not awnership, and it caf be extingquished
by the federal goverrment.

Extinguish 1t means =-=- extinguishment, excuss me, means the
destruction or cancellation of a right. In this case, the
cancellation of the possessive rights,

khen the fee patents — when the land, excuse. me, when the
allotments wars patented in fee to individunal Indians, that
fee — fee simple, fes sbeolute, we all remembsr from
property, that's the wWhola bundle of sticks. That swas
given to individual Indisns.

Arid at that podnt, any possessory rlght for the Tribe 1s

gone. Because that land was passed in fee to an individual
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That ——

THE COUURT: 8o you'te saying -- you're, you're focusing
there on the Individoal MNative American's rights as opposed
to the Tribe's rights? The Tribe collactivealy?

MS. WENZEL: Yes. Becsuse gt the time that secticn 1151
was passaed and befora, becausa, az the &th Cirouit has
explained, the SCCOTUS has explained, 1151 codified prior
caselaw having to do with Indian rights. The only thing
that really changed is tha thought that — or, excusa ne.
It me rephrase that.

Fhat it codified, or at the time what was codified; was
that Indian title had to do with Indian ocwnership and that
meant communal title at the tims. And when wae're
interpreting a sktatute, we have to look at the meaning of
the words, the plain language, &nd their mesning at the
time.

So that was the meaning at the time, 5o what 1151 did
differently 13 saying that well, if it's a reservaticon,
we'rs going to say no matter who owns the land, whether 1t
was patented in fee or not, that is Indian Country 1F it is
reservation land.

Allotments are off the reservation. So thev are not
reservation land, but an allstment by definition ls a

specific, again, Indian term of art, meaning an area of
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land held in toust or alienated by the federal govermment
Put held in trust for the beneflt of 4 specliflc parscn.
tnece it's patented in fee to that individual, itf8 no
longer an allotment. It's a former allotment. So, uhder
subeection (o).

Mow, I realize that for purposes == and I don't mesn to get
into the weeds; although I'm wery, very good at it. But I
realiza that for purposss of this case, it doesn't matter
whether you would agree with me on that part or whether,
i, When we talk abeout Indian titls or extinguishment of
Indian title, that would mean the passing from Indian
hands=, which iz what the Zth Cireuit has, um, conclusively
held. I think at this point, and according to Army Corps,s
the 8th Cireudit has just said, you know, we're actually not
golng to speak on or haven't had the oeccaslon to speak on
wihiat happens i1f the lend is just patented in fee ot still
held, um, by — or; in Indian cwmership. 3o, again, for
purposes of this case, it doesn't matter, 'cause the Sth
Circuit has sald onoe it passes out of Indian ownership.
for sure, it's no longer an allotment under subsectien (o).
Um, I think that's all covered by this Court's Selwyn
decisren. I think the Salwim decision did &4 nice jaboof
saying what I'm trying to say but in & very concise manner,
g I appreciate that.

The only thing that really wasn't covered in Selwyn was
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subsection (b).

S0 all dependant Indian oomminities within the borders of
the United States, whether within the original or
subgequently acoquired territory thereof, and whethsr within
o Wlithout the limits of any state, that codified Unlted

States v. Sandowsl. And United States v, MoGowar.

And according to, um, Alasks v. Native VWillage of Venetias,

a Suprems Court of the United States cass, there are two
requirements to be a dependent Indisn community. First,
fadaral set-aside.

That means that the land has to be leld in trust or, um,
otherwise sat—-aside by the fedaral govarnment.

Mowr in Sandowal, which was slsc brought up by the =-

THE COIRT: let's go to the Traaty of 1858.

M. WENZEL: Okay.

THE CEURT: That was a set-agide.

MS. WENZEL: Yez. I would agree (nods head).

THE COUET: But that's, that's 1151{a)?

M5, WENEEL: Yes. 8z the federal set-sslde requirement
because under subsection (kb), it's not reservation and not
an allotment. 8o they are supposed to he —

THE COURT: It's an odd situatian.

MS. WENZEL: == I don't want to say mtusally exclusive, but
they are, they have three di fferent meanings, right? And T

think they areg supposed to, for the most part, or be
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peparate or at least for purposes of understandability, be
separate. Bo yes, that 15 5 federal set-aslde, but 1lke
you said; that would b= under subssection (&) .

Bo the examples of a federal set-aside ig land, um,
held in trust by the Unlted States for the beneflt of the
Tribe, Cr, um, I think the example in Sandoval was, wm,
the Pusblos in MNew Mexico. And how the — I don't think it
was technically qualified —- or classified as a
reservation. But they had noted thst that wes the Trike's
land. And it was interesting 'cause in Sandowal, they
talked about it bkeing held in fes. But then they alseo
sald, but not really. Um;, because there is still the
restriction on alienation. &g that is what sets it apart
from an allatment.,

APrid that fedaral set-aside is lmportant because, um,
Congress has = how it's expleined in Venetile, Congress has
the plenary power over Indian affairs. And so there has to
be some move by Congress or some action. BSo that's, again,
the held in trust, um, otherwise set-aside, I think the
miscellanecus trust lands in Podhradsky are all examples.
Hers, we don't have that. This is privately owned land.

It was a federal set-aside at ene point, but it is ne
longer now. And the 3th Circuit has conclusively held
that.

THE CCURT: Vell, the Sopreme Court held that it was
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diminished.

FE. WENZELY Yes.

THE COUURT: And vou're saying the stubsedguent rilings in
Gaffey and Podhiradsky further diminished that set-aslde?
M5, WEHNZEL: Yes. Yas.

They further diminished the reservation, technmically. OCr
said that the Act of 1884 further dimimished the
resstvation, meaning anything that was diminished, so their
individusl allotments that had passsed out of Indian hands
were not londgsr a federal set-aside. MNow that dossn't nmean
they couldn't become a federal set-@side. As the Court in
Podhradsky explained, or the facts kind of had to do with,
I gquess you could =ay, because the fedsral govrermment can
arqulre trust lands for the benefit of the Tribe.

But here, in this case, the land and question —— 1in
questicn In the City of lLaks Andes has not been, um, I
guess, it has not been purchased by the federal government
and hald in trust,

Both requirements are required. The State's position
ob¥iously is that the first cne iz net.

The second one also 1s not fulfilled here. And that's
Federal and super — superintendences over the community.
Its important to foous on "commmity" in that meaning.

In Venetie, 1n note 5, mm, the Tribes at issue argued that

in the term dependent Tndian community referred to
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political defendants == or "political" -— excuse me,
dependants, meaning the Tribks is depandent on the fedoaral
govermment. And the Court said no, that's not what wa
Pie A .

That's why the fed —— agaln, why the faderal set-aside
recuirensnt 12 also == ‘cause we're locking at the land in
quaesticn. Is the land in guastion dependent on the federal
QUvsrnrents

Cependent on the federal government can mean obviously that
land held in trust, bacause at that peoiht, um, and I — I'm
forgetting which case 1t was in, but it was in my brief, so
I do apologiza.

Um, it possibly was the Owen case.

Or ho, the Owen case was not, S50 it was Podhradsky, T
apologize. The BIA handled, um, any leases on the land.
Any proceeds were handled by the federal govermment but
then went back to the Tribe. So that's the type of federal
superintendance,

Bowr, whether the Trike is dependent on the federal
government or not, um, a2gain, lsn't necessarily at issue
hers. Because the Trike doss not compose the grand
hajority of the toen. Right? Dees tha town behefit, as
Defendant alleges, from some federal programs indirectly?
Sure. Of course. But by that argument, ewvery town 1n

South Dskota where a trikal mamber lives is, therefore, a
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dependent Indism community. That's not the case.

U, hers, the school 1s, ah, Arndes Cantral. The, um,
Charles Mix County provides the police services.

Charles — Charles Migx County, um, or the Clty of Lake
Bhdes, excuse me, agaln, T forget, provides the flre
SEIViCES.

The services are provided kv the State or a political
subdivision of the state by and large, so the community of
lake Andes is not dependent on the federal govermment. 3o
this is not a dependent Indian community undar subssction
(b}

THE COURT: What about the fact that, when I was reading
your briet, I wondered for 100 and scme years, there's been
a mmicipal government that rune this commmity, and they
assess taxes on all propercty within the commumity, Hew
does that play in the federal superintendence snalysis?
Becalisa there's a government. A non-Indian government that
a=sesses non-Mative tax burdens on propsrty.

Mo, WENEEL: 1 think that goes in the way of not federal
superintendencs because — and I, I apeologize for not
having & ketter smswer for this, but my understanding is
that 1f it is federal land, it can't k& taxad by the state.
THE GART: Correct.

MS. WENZEL: If 1t 1s Indlan land, 1t can't be taxed by of

the state. Bo if it is keing taxed by the stete; or the
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municipal government, then it's not under federal
superintendence so that's just one more Tactor showing it's
not under federal superintendénce. And thoss tax dollars
are What goes to support the community.

U, =¢ under those, those are the only thres wWays we can
have Indian Country. And none of those fit in this case.
So the State properly has Jurisdiction over this casa.

THE BEHJRT: RAll right,

Anything else?

ME. WENZEL: Mot at this point.

THE COURT: Mr. Volesky.

MR. VOLESEY: Thamk you, Your Honor. Just briefly.

In another lens; that is constituticnal lasw, w= also start
Wwith the text, history, precadent, policy. Federal laws
applied to Indlans also starts with the text. And 1t
doesn't nesd to go any further.

Az to what happened in Lake Andes over the last 120 years;
the State gowvernment encroaching upon teibal rights, that
dossn't make it right. The Court spoke to that verv well,
I think, in MeGirt.

Pnd Just because a state encroaches on federal rights owver
a course of a hundred years, or on Native tribal rights
over the course of many years,; doesn't make it right. And
the State wants this Court to again rely on, skip over the

text. Skip over the histery, go straight to precedent or
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rely on precedent. Pnd it speaks of courts diminishing the
reservation.

Courts have no proper role in diminishing a reservation.
That's a Job of Congress.

Bijain, we coe back to the text. 1858 Treaty. Set-aside.
Recognizing Indism title.

Again; in the 1894 Act, set-aside specifically recoqnizing
the allotments, guoarantesing them to the Tribe in
perpetuity., The State has pointed to no language in

18 —— in tha Ast of 1854 thet supports thelir proposition in
this case (nods head) .

Yankton Sicux Indian title was recognized. The
allotmenta were established. Congress hasn't changed that.
Thank you, Your Honor.

THE COURT: U, and I agree wilth your assessment that the
primary focus here 13 on tws lmportent documsnts. ©Cne 1S
the treaty itself, and then the congressicnal act that
adopts it,

And when this, when this reservation's lssues went up to
the U.E. Suprems Court, um, that's what they were doing is
trying —— there was a dizagresment on what the languags
meatit in tha Act. The congrassiconal act.

Pod deon't they have the suthority to interpret the language
of a congressional act? Tsn't that what the U.3. Suprane

Court did?
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MR. VOLESEY: Absolutely and that was specifically limited
tor the ceded lands. That Iands at 1ssue in this case are
not oeded lands. The Suprems Court went no further than
that, and that, as a matter of fact, the Suprems Court
indicated that the 1834 Act is evidence —— the lanquage, ls
evidence of Congress's intention to meintain & continuing
reservation, continuing Tribe.

THE CZURT: PBut diminished?

MR, VOLESKY: Diminished to the extent of the ceded lands.
And in the same Act, the allotments were spacifically
recognized and promised in perpetuity.

THE COURT: The Bth Circuit ¢an do the same thing?

MR VOLESEY: Corrects

THE COIRET: And they did on the allotments, and a number of
other issues in Gaffey and Podhradsky?

FE. WOLESKY: So in Gaffey I1, the Sth Circuit did speask to
the subject. It cited Stands. #And it recognized that the
Stands citation includes classic dicta, The sSuprems — or
the 8th Circuit came back in Podhradsky, it was all in the
sanme case line, that applied to that case line. And the
Suprems Court specifically limited —— or the Bth Cireuit
spaclifically limited its holding to trust labds only. And
it recognized that it relied on certain assumptions
including ditks —— diecta.

THE COURT: BSo, iz part of your argqument then — and I, and
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I addressed that head-on in, in Selwyn, um, when they
decided the Yankton Sloux case, In the Suprems Court and
the 2th Citouit, they interpreted the lanquage and they
uzed these Interpretive tools, histery and, you knos, how'd
the govertment treat it.

Do you think that after MeGirt, beceuse they use these
interpretive tools, that they — if it went back, 1t swould
come out with a different result?

MR, VOLESKY: Ah, 1 think it would ke what issues are
raised and actually litigated and decided in that case.

Um, will it change the result in the previous cases? I, I
can't speak to that. I think in a8 new case that comas
before the Court, the Court shonld pey attention to what
the United States Suprems Court =ald in MeGirt. And make a
decislon from there based on the texts and applylng Indian
law canons.

THE ‘CCURT: RAll raght.

Anything elsa, Mr., Volasky?

MR, VOLESEY: Mo, Your Honor.

THE CCURT: A1l right. The motion's submitted.

I'm going to take 1t under advisement. I'11 get 8 decision

aut to you within a coupla wealks.

MS. WENZEL: Could I have a brief reply, Your Honor? A

regponse? I promise, 1t's brlef.

THE COIRT: The Supreme Court wouldn't let syon do that, you
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knonw?

FE. WENZELY Yes.

THE COJRT: He arques, you argus, and then he arques.

Mo, WREHZEL: And 1f —-

THE CSURT: I asked some questloms that were a 1ittle bit
off the topic, so I'11 give you a short moment, and then
Mr. Velesky gets the last word. It's his motion.

7 ahead.

MS. WENEEL: Absolutely fair, Your Honcr.

I did just — and I apologize for neot bringing this up in
my 1nitisl response.

Ui, the defanse argquss that through the 1854 Act, um, and
subsequent == or not "subsequent™ but, um; other contextual
things that ocacurred at the zams Cime the Aot was passed
and negotiated, that the land was gquaranteed to the Indlians
in perpetulti.

The State cbwiously disagrees with that. Tha specific
language says, um, the Articls XIIT in the 189 Bet says,
guarantess the undisturbed and peaceable possession of
allotted lands. And then Article XIV confirms the
allotments —— confirms the allotments and guarsntess that
Congress shall never pass any act alienating these allotted
lands.

Mo what the 8th Circult has foimd -—- o concluded, 1s that

Congress hadn't passed a subsequent act. Instead, when the
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lands were patented in fee, or whether =--— when they passed
ot of Indian hand=, that is what alisnated the land, not
aome act of Congress. The only thing that language served
to do was to gay we'rs hot golng to core and take 1t Trom
you. PAnd 1T you want to pass 1t on yourself, that's
obviously up to the person == or, the cwner in fee.

Also in EBodhredsky, they talked about how, um, thera's the
cquote, wm, about how the Graat Fhite Father has told us
that we —— you will not be forced to part with your land
uless you want to. He does net waAnt you o sell your
homes. He wants you to keep them forewer.

And whan, when btitle was given to an allottes, undsr the
Dawes Act, in fee, that allowed the person to keep it
forevar 1f they wanted te. That in no way quarantess an
individual allottee the right to that land in perpetulty.
And I think that's important because when we're == 1f we
ara going to relook at the different things In the Rot, we
have to look at those words, um, thoemsalves,

8o it may=s nothing about "in perpetulby™ or snything else,
instead it talks about "fee." Again, the whole bundle of
sticks.

Bruguiar alsc had a, the Hrogquier ease from the Ssuth
Dakota Suprems Court also talked abouk why the land was
going to be patented in fee. And the wmderstanding at the

time, that that wasz the only way to make sure that the
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Individual Indians could keep that land and that the
federal govarmment wouldn't ocine back and take it. So that
iz how, I guess, the State would adveocate for that to be
interpraeted,

Bhd T think otherwlse the Court hit on the fact of the Bth
Circuit used the language to interpreb. I'm not asking the
Court Jjust to go to precedent and do Just what they say
because they said it. They interpreted the languags. They
went through the different acts. They pointed out the
parta of the Act. Um, ths plain language —-— and I Jdid put
in my brief whers all of the different 8th Circuit and the
South Dekota Supreme Court locked at the plain language ——
20 MoGirt did not change any of that.

Imetead, it resffirmed that, Yos, that iz abeolutalsy a
canct of construction. You start at the plaln lanquages.
The fact that they went on to other stuff doesn't matter
bacalisa, as the conclusions in all of the cases show, they
determined under the plain lanquage that this iz what this
meant and then they did go on to =ay this i either
supported by or not overcome by the other considerations.
Pnd that's what I have.

THE CORT: Mr. YVolesky?

ME. VOLESKY: Your Bonor, the South Dakota Suprems Court in
Brugquier interpreted a very materially distinquishable Aot

with respect to the Hoselud Tribke, which did specifically
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provide for extinguishment and diminishment and they have
that language. The South Dakota Suprems Court did not
cdisouss Article ¥III of the 1894 RBct. Thevy did ot discuss
Article XIV of the 18594 Act. JArticle X111 quaranteed the
allotted lands and it specifically provided for all the
rights of the Tribe. Article XIV gquaranteed that Congress
shall mever alienate any of these lands from the Triba.
Helther was article =-

THE COURT: ©She said Congress won't, but that doesn’t mean
an individual MNative Pnerican couldn't do it on their own.
MR. VOLESKY: Yes, an lndividual -- no. Noy Your Honotr.
An Individoal Native Arerican canniob on its own divest
soverseignty. That takes an act of 8 sovereign. That takes
an act of Congress.

I would alse just finally note that in Gaffey I, Artlcles
EI1T and Articles ¥IV, again, were not addressed
substantively. And that that was the issue in Gaffey IT,
was raservabion specifically under subsection {(a)., So, the
Court proceeded on assumphbion with respect to title in fee
and what happened to it.

Start with the text. The text i= clear. Thank wyou, Your
Homiat.

THE COURT: Thank you, counsel.

I'11 get a desizion oot to you within a couple weeks.

That concludes this hearing.
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1 MR. WOLESEY: Thank you, Your Honor.
2 MR. COTTCH: Thank you, Jodgs.
3 THE TCURT ¢ ¥ou bet.
1 {The proceedings then conclude at 253 pum. on
L September 11, Z024d.)
5
& ; % &
g
10 STATE OF SCUTH DAKDTA ]
+33 REFCRTER'S CERTIFICATE
11 COUNTY OF DOUGLAS )
12 This 1s to certify that I, Melissa A. Odens, RFR;
13 COfficigl Court REsporter and Notary Public in &nd for the
14 above-rigmed commty and state, do herebsy certirty that T
15 reported the proceedings of the foregolng case, and the 28
146 pages, inclusive, contain a full; true, and acourate record
17 of the prooesdings =- had.
18 Cated at Prmour, Scuth Dakota, this 6th day of
19 Martch, 2025,
20 My commission expires: PApril 4, 202§
21
22
/a/ Melissa A. Cdens
23 Melissa A. Odens,; RPR
cfficial Court Peporter
Z4 arnd Motary Publico
.47
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STATE OF SOUTH DAKOTA ) I CIRCUIT COURT

COUNTY OF CHARLES MIX ] W FIRST JUDKCIAL CIRCLUTT
| ICR23-000297
STATE OF 30UTH DAKOTA,
Plaintill,
MOTION TO DISMISS

VE FOR | ACK OF IURISDICTION

HAZEN WINCKLER

T W e e e e T e e

e fendami.

COMES NOW, the shove-named Defendant, by and through his undersigned attomey
who moves the Court (o dismiss this case against the Defendamt based on lack of junsdiction. in
that the Defendant is an Indian and the location of the alleged offense was in Indian country,

This Motion is supported by the record filings and documents herein.  Specifically. the
Defendant states that he is an enrolled member of the Yankion Sioux Tribe and the Indictment on
file alleges that the Defendant commitied a crime in Charles Mix County, South Dakota by
failing to appear tor a court appearance al the Charles Mix County Counthouse. which is i Lake
Andes, South Dakota,

IN FURTHER SUPPORT OF THIS MOTION the Defendant asks the Court 1o take
Judicial notice of the filings and record documents in 1 1CRI24-000060 and 1 1CRI124-0000%5,
wherein the Defendant has moved 1o dismass cach file based on lack of junsdiction.  Attached to
this Motion are the following record documents from 1 1CRI24-60 and | ICRI24-R5. the analvsis
from which applics cqually as well herein:

Exhibit A  Motion to Dismiss

Exhibit B - Brief in Support of Motion to Drsmiss
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Exhibit C - AMidavil of Tucker J. Volesky'
WHEREFORE. the Delendant prava that the Counl grants this motion fo dismiss.
Dated this 14* day of August 2024,

Tucker ). Volesky

Anomaey for the Defendam

305 N. Kimball

Mitchell. SD 57301

tucker. voleskyd tuckervoleskylaw com

CERTIFICATE OF SERVICE

The undersigned herchy certifiies that a irue and correct copy of the foregoing Motion o
Dismiss for Lack of Jurisdiction in the above-entitled matier was served through Odyseey upon
the following: Charles Mix County Stale’s Altomey Steve Cotion, and clectronically filed with
the Charles Mix County Clerk of Courts through Odyssey,

Dated this 14® day of August 2024,
I.':DH.EE ! !rﬂﬂlz.

Tucker J. Volesky
Anomey for the Defendam

' The Affidnit of Tucker ] Violesky attaches twenty -three {23) exhbis which could not he submitted for filng
eleceronically and requaned counsel Lo subemil hard copkes 1o the Clerk, winch extubis are on file ineach Z3-60 and
AR5 The Defendant respectlully reguests the Court s notice of these exhiibits sbo wnd ks that they be Tiled by
the Clerk herem

2
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STATE OF 50UTH DAKOTA ) IN CIRCUIT COURT

1585
COUNTY OF CHARLES MIX mEB FIRST JUDICIAL CIRCUIT

maems oo
STATE OF SOUTH DAKOT, oy ol
PlairuifT, }
)}  AFFIDAVIT OF TUCKER J. VOLESKY
v3. )
HAZEN WINCKLER, :::
Dekenduot. )
COUNTY OF BEADLE )
STATE OF SOUTH DAKOTA ';55

Tucker J. Volesky, being first duly swom upon oath, deposes and miaies as follows:

1. [ have been appointed to represent the Defendant sbove named and make this affidavit in
support of his Motion to Dismiss upon information and materials from public sources.

2. That attsched hereto as Exhibit | is the Treaty botween the Yenkion Sioux Tribe and the
United Stares, April 19, 1858, 11 St 743,

3. That atiached hereto as Cxhibit 2 is the General Allotment Act {also known as the Dawes
Act), ch. 119, 24 SiaL 388 (1887).

4. That sttached hereto as Exhibit 3 is the Trust Patent dated May 8, 1891, and recorded
December 2, 1903,

5. Thai antached herelo as Fxhibit 4 is the Acl of August 15, 189, ch. 290, 28 Sat. 286,
which ratified the 1892 cession agreement between the Yankion Sioux Tribe and the United
States

6. That atiached hereto as Exhibh 5 is the Onder Appointing Guardian of October 7, 1902, In
the Matter of the Estale of Bessie Zitka Koyewin.

7. That anached hereto as Exhibit & is the Decree of Distribution of March 3, 1903, In the
Matter of the Estate of John Arthur or Cetantanka.

B. That sttached hereto as Exhibit 7 s the Indian Deed dated June 20. 1907
Exhibit C
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9. That sttached hereto ax Exchibit & is the Order Confirming Sale of Real Estate filed January
o, 1908,

10. That attached hereto as Exhibit 9 is the Act of Congress of May 27, 1902, 32 Stat. 245.
11. That sttached hereto as Exhibit 10 is the Act of Congress of February 2, 1903, 32 Stat. 793,

12. That sttached hereto as Exhibil 11 iz a map including Section Four, Township Ninety-five,
North of Range Sixty-five, West of the Fifth Principal Meridian, Chasles Mix County,

13. That attached herelo as Exhibit 12 is the 2020 Census Triba) Tract Map which demarcates
Lake Andes as Tribal Block Group B.

14, hat attached hereto a8 Fxhibit 13 is & webpage from the United States Department of
Interior, [ndian Affairs, Yankion agency.

15. That sttached hereto as Exhibil 14 is the Testimony of the Chairman of the Yankion Sioux
Tribe from Junc 8, 2017.

16, That atigched herelo as Exhibil 15 is the Yanklon Tribe's “Comments oa the
of Interior's Proposed Revisions to Fee-o-Trust Regulstions Contained at 23 CFR. Pant
151" dated January 12, 2018,

17. Tha: attached hereto as Exhibit 16 is a letter from the Chatrman of the Yankton Sioux Tribo
10 the Secretary of the United States Department of Interior dated May 30, 2018, including
Protocols for Consullation with the Yankton Sioux Tribe.

18. That attached herelo as Exhibit 17 is an article from the Argus Leader published September
24, 2019, titled “State says no [0 Yankion Sioux Tribc's ask for National Guerd help with
flooding ™

19. Thar attached hereto as Exhibit 18 is informstion on emesgency rental assistance to Indian
Tribes and Tribally Designated Housing Entities dated January 19, 2021, from the United
States Depariment of the Treasury Emcrgency Rental Assistance Program.

20. The: aftachod hereto as Exhibit 19 is a document from the United States Depanmeni of the
Treasury Emergency Rental Aasistance Program listing payments 1o various Tribes as of
February 26, 2021, including $2,853,249.59 10 the Yankion Sioux Tribe.

21. That atisched hereto as Exhibit 20 is & letter dated October 15, 2021, 1o 1ribal leaders rom
the United Siates Depariment of the Treasury.

22, That atiached hersto as Exhibit 21 is a 2021 Application and Grant Agreement from the

United Staes Depaniment of Transportation Federal Transit Admisisimtion, which
awarded federnl assistance 1o the Yankton Sioux Tribe.
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23, That anached hercwo as Exhibit 22 is the Yankion Sioux Tribe Comprchensive Foonomic
Developmeni Strategy from Scpiember 2022,

24, That auached herelo as Exhibit 23 is an article published by South Dakota Searchlight on
May 31, 2024, iitled “Homicide investigations sparks rare level of state-iribal cooperation ™

). Volesky - A
Anomey for the Defendant

Subscribed and swom to before me this 18% day of Junc 2024.

e : e |
My Commission expires: =2 -?-2 T 5

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and cormect vopy of the [uregeing Allidavit of
Tucker J. Volesky in the ahove-eniitled matter was served through (Odyssey upon the following:
Churles Mix County State’s Anorney Steve Cotton, and electronically filed with the Charles Mix
County Clerk of Courts through Ody ssey.

Dated this 18* day of June 2024,
' Tocker ). Volesky

Tucker ). Volesky
Anorncy for the Defendam
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TEEATY WITH YANCTON TEIRE OF SI0UX. Arsm 18, 1608

ekl

o e ﬂ.ﬂnﬂw—dhﬂ
hﬂlﬂ'l’_‘mn_ﬂ“ il senle & the
-"h”h&mn

E MIX, Oommimiomer. [1. 1]

A-PR, or the Man that was streck by the
MA- Ry o the Baotly Besr, ks x mark
rx-m:fm " b Orazy Bull, hie x mark.
PAECHAWAKEL, or the Jumping Thosder, bs 3

FEF

Fr
PEPF PR PEEE

msarde,
MA-RA-HA- o ths Trom Horn, his ¥ mark
NOMBE-EAH-PAH or Ooe thet kascks dewn two, s x

Ti-TON-EA-ETAEEL, or the Fasl ks x mark.
A-HA-KA or tha Walking = mark.

A-HiA-
muh‘mﬁ*;—t
ks x mark,
m_hmmj.-hm Hawk, bls © S
BEHA-WE-CHAAHA, or te Owl his x merk [1.:.
PLA-BON-WA-EAN-X. or the Madlces
Clrw that 'b-;h, anthaortesd deleguie wnd
& o ibe Ll Whits Bwan,
3 'Hl'.r b Py

O-XR-0HE-LA-WASH-T ths Pyreity (1]

rr

[ »]

And wherees, the mid bean subesiited 0 the Becats of
the Tinited Bustes for lis sthtn thareon, e Bemale dd, ou
the 18ch duy of oaa bondesd snd fty-alor,
#ﬂ—ﬂh“‘h by the fllowing resols-

I

In Exzovrres Szsmiom,
Bxvsrs o vu Usrrap Brives, Febreary 18, 1558,

Bosoleed, {twe thivds of the semstors presssi woomring) Thet the
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FIFTY-TEBIRD CONGRESS. Brss []. Unx 350, 300. 1884

—r ﬂi'ﬂﬁhn::uum-m H"ﬂh lhl.l:- ﬁh-mm-t
B it emactod by the Benats and Hous IE?-II#H itk Lrmited
_mquwnmmﬂ. Ihﬂl:&:ﬂﬂﬂﬂ
Treasary ba, and ba ia beveby, acthorized to bave sonstruo . TEV-
stiue sulter for sarvies io tbe harbor of Bao Praocisco, Btate of Cali.

in
fornis: Frowided, "Thet the oost of sakd construction shall ot excesd

ﬂmm“mlﬂ 13} mﬁmm-mim
sighioen basdred ssd plosiy-frs,

B it enactod by the Benate and Houss of Reproasentativee of the Unitsd

Ivimm Depurinest Srodes of Americs in Congress aspemdblod, That the following sams be,

B P

Fay aff apssis =
g e

sod they ars s out of an in the Treass
o b Ao o Pk of FaFi e st
eantd t arpeases of the [ndmn Department for the year ending
Jans t sightess hondred snd winety fve, asd {'l.lzllu' Lrenty
st loas with the raricus lodima Cribes, namely:
pay of Bfty.-seven agedts of Indisa affuire at the fpflowiog oamed

ngencies; &l the rates reapectively indicated, pamely:

Al ihe Hlackisat Agency, Mobtans, &l oos 1heosand «ight hondred

dollars;

Al the Obarokes Bohool, North Carolina: Additicsal compassation
to superintendent of said sobool for parforming the doties Lerstofore
required of the agpency st the Ubsrokes Agenty, wo bosdred dollary;

At iba Cheysons sad Ampabo Agency, Uklaboms Terrilory, one
Iiﬂ.I;: cight Il‘ldmnl dellars; &

AL ths Chayrans Kiver Agency, Bouth Dakols, oss Ibonsssd seven
bund el dollars;

At tha Colorsdo River A peaoy, &rniconn, ove thoastod Bve hoandmet

Tars;

At thes Colrills Ageocy, Washington, one thowssnd fve bondred
dollnrs;

Atths Crow Creah and Lower Brule Agescy, Souath Dakots, ooe
thoumand night hondrel dollams;

At the Crow Ageocy, Mootans, ons thoosasd sight hondred dollars;
.r:l.dlmlhﬂli Lake Apency, North Dakots, cos thousand two hnn-

"
Al ths Flll.lhm!l Apeacy, Moulans, cie thoasand five bussired dal.

§
ﬂ:l:.rll“ Foet Balknap Apepcy, Wontnea, ons thomaud Bve baned red
At tha Fort Bartheld Agetcy, Bouth [Makola, e thousmnd Ave hus-

drad dellars;
At the Fort TIall Ageney, [dabo, ons thosrand five busdred dollmrs;
AL the Port Peck Agoecy, Mootaoe, ous thowssnd sight bundred
dollars;
‘Iil.:-l:h Grand Roude Ageocy, Orogon, ooe theussnd two boodred

H.&l; ﬂ.i-u Gresn Bay Ageocy, Wisconsin, oure thousand eight boodred
dalinr

d.l.lil liﬂnnl Valley Agency, Unliforols, one thomsaml two hendred
At the Miewa Agescy, Ukishoms Tervitory, soe thoussod sight
kondred dollars;

Exhibit 4
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FIFTY.THIRD CONGRES2. Bmsa lI. Cu. 200. 1864

At the Klamath ' one thonsand rwo bnadred dollars i.ﬂd—-n-

At the La I'ofote oy, oo thommnd aight b

i
At tiws Lembi Ageoer, Idabo, one thousand (wo bundred dellacs;
At the Meacalero Ageocy, Now Mozieo, oos thocsand #x

dollers
Mtﬂ.ummmam.mmm-h
beusired dolthors;
At ke Havajo Ageocy, Sew Mezico, one thoustod eight bundred
HM ihe Feah Bay Agency, Waablngion, ons thousand fwo bundred

&% ths Mevsdda ik panny, Navida, onn Thounand v kandved dallare;

At the New Tork Agenoy, New York, soe thoumod dollass

At tha Nax Parces o 1 dabo, one Mﬁhuﬂuﬂ‘dﬂh
At the Dmabs and hl.p.&m,,}iﬂrlﬂ:,m&thﬂunnddl
bapdred dodlars;

d::dltlg-“ﬂup Agency, Ullalwma Territory, oos thommnd alx kan.
At ths Flm. y Arizogs, one (bourasd eight handred doliars;
At d.I:l.}lm .ﬁ.;m:c Boath Dakots, ooe thousand eight boa-
dred rs
At tba E'ul.vl.l.'ntu-h aod Great Nemahs Agency, Kanmas, ooe
thoamud Lwo hundesd dolkars;
Al the Pooca; Pawnee, Dtoe sod Oakined Ageocy, Oklnbomos Ter.
ritery, onn lhtnunul Bre bupdred dollars;
At tbe Peblo and Jicarills l.:l:;,Hﬂ Mazico, ovs thoukand five
hondred dollars)
At the Moyalinp (consolidated) Apgency, Washington, ona thowsand
aix hamdred dollars;
dhﬂﬁ;ﬂhﬂhﬂ Apgency, Booth Dukoin, obs thousasd sight Lan
“MH Vallsy Ageoey, Californis, one thonssad fve bos.

dresd |
A% the Bao and Fox Apency, lows, ose thonsand dollars;
At the Bac and Fox Agepey, Oklnboma Territory, cos thonmnd two
hundred dollars;
“ﬂ.l the Ban Carlos Ageocy, Arisnna, one thoosnd sight haodred
LT
“ﬁ: the Sagics Agency, Febraaks, ont thowkand two bandred
.

At the Bhosbons Ageoey, Wyomlng, oo thoosed five hnndred
ﬂ-ﬂ.hl‘-l

Al th Biletn utu-,r m“mnd two hundred delflars

At the Biasston A gency, Dakets, ooe thoomud Gve bupdrel

doliars;
A I.'h Bonthern Ute Ageney, Colorado, ouws (koosand Ror huoodnsd

dollarn
hﬂn;nl%' E‘!-l.l!ﬂ“hi Rack Apeecy, North Dalkola, ons thonsaed alght
AL the 'l'ml:ﬂ River Agency, Honikoa, coe (heasand fve hopired
dollars
AL t’h- Tolslip Ageocy, Washington, oos theunsand twoe baodred

dollzrm;
Al the UVintal mnd Unmy A gency, Uiah (consolidated), obe thooeand
lrandred dollars; : :
Abthe Umatiils A . Orregon, one thonsand two hundred dollard;
dn?h:l;“ Union Ageney, lodisn Territory, ons Usonsand Bvo hueidred

AL the Wain Springs Agency, Oragon, oss (howsand twe homdred
dollars |
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288 FIFTY.THIRD OONORESS. 8sme. IL Oa 390. 1804

e M- drﬂﬁh?lm Bhoahone A gpeacy, Neveds, one thousand dve fun-
umwﬁmmm, Minpssols, ons thossand sight boundred

dollam;
At the Yakina Agesey, Washioglon, omt thomsand eight hiatdrad

dhopllmr;
dul"l;‘ the Tankion Ageooy, Bouth Dakots, one thopsand sis bundred
ErE;
ddll.:l!:‘ Qaapaw Ageacy, Indian Territory, ooe thoamnd four bundred
[

Enlhl. FProoldsd, That iha appropristions iball not taks afsed
. o hanoma Availsbis in any sass ldﬂl‘ilﬁlﬂlﬂﬂhﬂﬁh wqﬁ::-
ﬂ—L of the Army of the Unitad Bintes ahall B in ol

|hhﬁ-£lmn1ﬂuumﬂm abtrvs oamed @ Prs.
Ciownmissionar Ioilinn ABairs, wiph the

o pyaled, , ‘Thai
. lpm"m Sacreiary of the Interior, may devolve the duties of
auy Indias -mwm“ﬂHMHmm| WFaining
B located ot smoh ageney, whaooever in his jodgmest soeh s :
topdent can properly poriorm ibe doties of such sgeacy. Awmd’the

(1T L upots whom such dulios devolve sball give bood &s clber
1 ngonts; ioall, sl alx honsand aix dollars and bors:
sfter ibe aononl salaries ssveral Indiss agects shall be na pro-
'Hll‘:‘rﬁ;u-“lﬂ:f interpretars, Lo be distributed v the

Laterprstars. ithe paymsat
discretion of the Becretary of Interior, ten thoomnd dollsrs; balk
o pevson employed by the Uaited Blates and pald for goy other sery-
bew shall ba paid for in A

Tt m”rluhdun al twp thoosand fve hundred dol
lare por agsnm saah, twalve lhnu:?.-lu hndnll. Lo

Tramalingepeness. ) mnﬂ;upﬂm e Inding _Pﬂ-ﬁl‘i,-
mll;m:;d incideulsl sxpensss of Inapaction sud lnvﬂ]llﬂuu‘,
MED

Ssprintsstst o For pay of eae supetintendent of Indian schoals, throe thousssd

Trovallag mpraem.  For traveling axpeasss of oo s tendent of Isdisn
uhnh.wriuthd telegraphing and incideotal expetses of

ey And investigution, oos thoossnd dellars: Provided, That be be
o thires por day for travellng expenms when sotoally on
daty io the excleslvo of cust of raosportation sad slecplug-car

e ihﬂ s ki thw-ﬂn“ Hhﬂi Ag':irl.r“mh

1] (7]
i it
B

Pt s, Mol dﬂuﬂuhmmmu nead for Hhaw Hosorve

el grni “?wm o rwlnd'—'rh-, raveliog and

4 Popes
Inckdsntal of Indian ageate, and mmﬂm
1‘mﬁdu.d1ﬂh.1% ind | A phoses
of fve in, at thires mw-mm-pﬁ
on doty In the exeloaive of raniportabion abd

i Hem of afl other expanses now asthorized by law; for aof
oot otbarwiss provided fior, and fisr of five sgenia, nt two
thousand dollam por Gotes sesh, dollars

Cites ponminnies.  For the axpenssa of the eom of citisens, serving withoat
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sball send lo the Commissioner of Indinn Afairs Lis certificats that
sch consrat Las bess volootarily given before saah child aliall be
lupospet |ndscs ramoved Orom Il.tl.l ressrvablon, Avd (b slall be wolawful for say

- lodhan et or ctber employd of the Government 10 indocs, or seck o
indooe, Ir;F Ii'l.hbnﬂiu ratlcgs of by other iin msoana, Lhe parants
or next of kiu of sny Indiss to consent to remaval of any |edias

clild beyood the Hmits of any reservation,

AGREEWNENT WITH THE YANETON EIOUZ O DAaEOTA IFDILNS, in
BOUTH DAXOTA.

TARET LR (1 commimjoners ou ha part of b6 Unitad Blates with the e,
DETE SHI ] u luisa, witk thoc

- mh. and otber male mu of tba Yankios tribe of Biooz or
Dakoin [odians tha ‘.I'lnth- ]hlllﬂ]ﬂ:h, io the Stete of Sowuth
I.H.knh,u 1] Elr ber, elphtesn Bosdred nod
ninety-1wao, mod nmm- Ih in th lw: of tbe loierior, aed
mhgmad -id eommimioners ot bebuwll of the Uniled Biwtes, and by
Charies Martin, Edgar Lee, Charles Joaes, [sann Hepikigno, Stepheo
Clond Elk, Edw Yellow Bird, lron Lingthing, Eli Brockway, Alex
Bmu Fraocis nuum. Lavaln ﬂhnh bq.i-. Albiou Hitiks,
Jobi Be 'Rln Charles Hes, Joseph Coak, s Youog, Willinm

k Felix, aod Phillp Ree, ou "bebalf of ths smid Yankton

H gheroe
Eu E}aﬂ: Iodians, is boreby mocepted, ratified, aud coulirased
ARTICLES OF AGREEMENT.

Commnsienr. Whereas J. C. Adams and John J. Cols, daly Had oomrils
shopers nn Lhe part of the United Stctes, did, ntl.hl riy-Orst day of
1ecrmber, elghtoen bondred sud minety. L n.p.m:lldu AL Ngreement
with tha ¢ keadwen, aod ather mile ta of the Yankton trilss
of Bioux or Durotab ludiass apos the Yaokton Heservatbon, in fhe
Brale of Bouwlls Dakotn, wlieh sabd ngreessent is ne follows:

Yol 7. p i1 Wheraas a clenss in the act makiog Eprm‘lll.hm: For (e current
wed cootingent expinsss of the lodias meetil, mid For ﬁ“lﬁ::f
trealy stipolatious wilh varbous Ddimd £ foq tha Nacal your
ing Jnne thirtieth (J0th), sighteen hundied und ninely thres (180),
nrl for otber g nposss, approved Jaly 13th, 1392, antbonzes Lhe = Boc-
retary of the laterior fo nepoblate with .h_f Dt inmn fisr Lo surrendes

portione of Lhelr respetlive neber vallbod, any agreedsnt thu- 1keg-
l.ulﬂl Imlu ﬂ?i_rut 1o snhsoqgeent ratiBeation by Uongress: ™ and

klon tribe of [lucotab—uow spelled Da wnal s
H*Ib:d in this agreessat—or Sioux lodians is willing to dispose of &
portics of the land ol apart aod ressrvedd (o sadd Oribe, by the Gt
artiche of the treaty of AF:.LEIM:I loeleentl, elpbieen hupdred and
Bty elght (1854}, belresn triba sod (e Upited Btates, und sita-
wied uw the HBiate of Bosth Dakeots:

Now, thersfore, this agreement made nid estersd 1oto in jemunece
of the provisions of the sct of Uongrmes approved Juby thirteeuth i Ik,
eighteen buvdred acd pluety-two [1582), ot the Yeokion Judinn
Ant:? Bouth Dakots, by J. . Adsms of Waobster, B. I, Jobn J.

Bi Lowis. Moo, sud [. 'W. Freoch of the State of heb.. oun Lhe
part of the United Bisges doly asthorized sud empowered (hereio,
anil the chibefs, haadmen, and other mnbe miull maulers of waid Yauk-

theasst :

ton tribe of ladinse, wi
ARTicLE I,

wlatiiettisdinds  The Vauiton tribe of Dakois or Biouz indists Lereby cede, sefl,
relinguish, sl conver to the United States all their cluim, right; title,
aud lolerest o aad to all the unallotted Innds withio the lHmils of 1he
meacTvation Mt apart (o aald Tndisss ne aferesail,
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FIFTY.THIED CONGEESA, Bam. IL Ce 290 1804, 315

ARTICLE IL
In consideration for the lands ceded, sold. relinguished, sod con-  Cossilestien
waped to the United Bintes s tho United Bistes slipalsto
st ¥ to the said Tanktog tribe of Biogx Indlans [T
of ez bu dollars ( 8 borsinbefors provided
ArTicLr IIL
Secriox 1. Bizty days afler the ratifioation of this agresment by _Cib paresst per
of at the time of the fret interest payment, the United ™

Biatsa shall o Lha sald Yanktos tribe of HSoox [ndikcs, in el

of tbe United Bintos, out of the priec “-mﬂh
Acrtighe 11, 1hs som of ooe handred thoasand Ll: to ba
dividad among the members of the tribs per capita ioberent shall
{h*uggmhrmﬂnmﬂuumﬂhmtmmm
| J

SxcTion 2. The remalader of the parchase money or priocipal som Tt

stipulated iz Articls I1, smounting to Gves hon thomssnd dollars
[ S0y, aball constitote & faod for the besedit of the aabl tribe,
which shall be in the Treasary of the United States to the

eredit of the Yaokton tribe of 1 Indians, npon which the
Uoited Bistes sball jutorest st the rate of Bve per centnm 3 per Iseess

sasnm from Jaumary ightesa husdred mwd nimety-three (Jiee-
ﬁlﬂ,lmuhlnhmth phid sod used a8 bereitafer provided
) AxTicLe IV.

The fand of Bve bondred thoosasd dollars (BS00000) of the pring. (P ol
“‘“::.E.‘:"' to the cnedit of te Yaokton tribe of Skoax |odisos, s
kJ fn Article [11, shall bo sl ibo pleasure of the
nited Biates afier Lwenty.Bve years, In lawisl money of the Duited
Btates. Bot dariog the trust pericd of tweoty-five years, il the oeces-
mithey of e Indians aball alre IE, the Duited Biates may pay sach
part of the prncipal sum as e Beercincy of the Ialerior may. mcom-
mend, not excesding §20,000 in auy oue year. Al Lhe weul of auch
sini 1L shall be dedocted from the palacipal sem o Ill‘ﬂ-;r-.ll.lrjﬁl.'lﬂ.
the United States shall thereafier pay interost ou Lhe remainder.

ArTicLE V.

Szomion 1. Out of the interest dus to the Yankion Lribe of Bleax Distribsties of i
Iadians by the stipolstions of Arthcls 111, the Unitsd Btales may sat
aEids and wes for Lhe beosfit of Lhe Lribe, in soch manner ad Chaaaers.
tary of the lotecisr shall determine, as follows: For tbe care and main.
tenupes of such crphans, and i Inlrm, or othar balpless aof
the Yeakton Urilbe of Hisux Iodiana, &4 may be ansbie to enrs of
themaelves; for schonls and sdocstions]! purposss for the eaid Lribe
::'gldi;f:‘um :Ijntlu'r and sthar |-_.|.I" Inﬂnﬂﬂ: for the b;:ll“;

£ such wam money sonually s may be oecassary
parposrs, with Lhe belp of Congross bereiu slipaluted, which sas shall
put pxeeed sin iboamed dollars [B8.000) in soy one yeir: Pre

'I"ul_l.:ulﬁ!_ shall sppropriats, for the smme pnr?lu,nd doriog el el 1 b
the same tlme, oul of any pol beloaping to the Yenkion Indians, N
an amouat oyaal Lo or bac Lhe sam set aelde from Lthe Intarset

doe 1o ithe ledisos ss ‘& provided for.
Brcrion L. When the Yankion tribe of Bioox Indisos shall bave Descbss srfusd

received from the United Btates a complets title to their allotied lands, » :
and sball kave asspmed al| (he daties aod responebilities of citleen-
ship, srthat the fond provided for i section 1 of this article ia po
Ebull b dlsposed of fof (hs bemedt of tue tribe as (ha Secrotary of 1he

| b disposed of for & t of the tribe os the Beoretary of the
Juterior shall determine.
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ArTiciE YL

After dispesting of the sam provided for o Artiele ¥, the remninder
of the intoreat due on the porchess wooty s stipulsied im Articls 111
sball be o the Yaonkton tribe of Bisax Todians seeisnnaslly, spe-
balfoa the thirtketh day of Jone and one-half oo the thirty-Amst af
December of each year, o lawhal mroey of the United Blates, and
divided nrooag theom capita. The Sret interest payment balng made
on June 30th, 156G, |mh agreement shall bare been ratided.

AxTicLE FIL

Coimiaadaiimtes. [ additioa to the supulstions in the preceding articles, opon the

Huldmg, wa

Loamwey jomiom bl

ratification of this agreeueal by Congress, the Dnited States shall
to the Yaukton tribe ol Bions Indinos as fiollews: Tosneh tm
oame |y pignal o this agresment and o sseh otber mals mamber of
tho tribe who s eightesn years ofd or older at the date of this Agres
ment, twenty dullars (§20) lo one double esgle, struck In (e yesr 1593
a8 & memorial of this agreemant. Il coina of the date wamed sre not
in the Tressary coios of apother dats be sobatitated (berefor,
The payment providel far iu lhltuﬂululﬁmqplyu e prip:
mn stipiated in Article I1; por apop the ioterest thereon stip-
uisted in Article III, bat shiall be in addithou therslo,

AnTicLe VIII.

Boch part of the sorplas lands bereby coded mod sodd to Lhe Unilad

&8 may oow bo cocapled by Uoiled Slates for agency,
schools, snid otber porposes, shall bo reserved from sale Lo settiers
ng longer roquired fur sech But sl other
hﬂwuh'h:! Im'ﬂlﬁ - l.:eh:tiﬂul_l:;:ll
agreoment b Frres, through (he proper lnml
o o b Ao of under the existiag land Maws wf (e Unitud
Biatos, to peiosl snd boos Bde settlers only.

ack

AnTicLE 1X.

During the trost of twaniy. Gve apch part of the lands
which have been nllotted to members ol the Yankion tribe of [odinos
in saveraliy, ns the pweer thereof cmn not cultivale or oflvwerwisn fms
sdvastageonsly, may be leased for ones or more years at a lima Hat
snch lasing .{nl] be sabject o Lbo approvul of the Yankton Ioilias

t by nod with the coosent of the Cammissionar of Indian Afairs;
mnil p.m.'l-ﬂﬂ iat such lenai shell Dol im noy cose inlecfers wilth the
cultivation of the allsifed 8 by the owner Lhersof Lo the fall #xient
of the sldlity of soch ewner Lo improve el cultivale Lis bollings
The kntent of (i provieisn (& 0o compal ervery owner of albotted lauds
to enltivate the smana to the full extent of Lis sbility 10 do so, belore be
#hall bave the Ell'“lﬂ-uf leasing any part therpol. and then be shall
bave the right to leass only such sarpldsofl bis holdings as ho is wholly
mnnble b cullivale or uss ad vaotigeonily, Thla provision shsll Lubj!ljl'
alike to both saxed, ond o all ages, ts acting for their chiklren
who are ubder Lhelr pontrol, and the Yaskton Iodien ageit scting for
miner erpbaoe who have no grardiaos,

ARTICLE X.

—nnls loe riiems  Amy rellploos ot other srganization now obem

ing undir
proper aalkority for rellgpions or odncslioaal work lnmpfhimu
soy of the bnd woder this sgreament etdad to the United Bistss, ahull
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bave the right for twe years from the dats of Lhe ratificalion of this

t within which fo parchess tha land so ccenpled al & valas
tion Gized by the Secretary of the [ateiior, which wet Lo s than
the mvarage proe paid to the Iodiass for Lhiess snrplesd lavds,

ArmicLE X[,

If any nessnber of U Yankton trite of Beodar Indises within  Lasde of ladines
el y-fiva dis withoat liin ot bhar = aod par
sonal, inelodiog allotted lmwﬂ b sl Ihldiﬂ!:ﬂnlﬂ’lhl
Beoretary of the Ioterior, and tle prooseds Lbsereo! ahiall bo sdded 1o
e fond provided I'nrln.j.rlhla\f for sébools aod olber parposes

ARTiCLE XIL

Mo part of Lbe priocipal or iolermalalipalated Lo be to Iea Yenk
R t.nr.ha of ﬂd-n::i Indiarm, smder the provisioos this mpreswent, S
ehnll ba subject to thopa tof debts, caims, jud gmeuts, or densods
agninel sasl lodians for damspes or depredations claimed to liave beeo
ovinmitied prior o the sigulog of thds agreement.

ARTicLE X110

All persons who have boen sllobiel lamls oo the roser valbon doscrilsed Trial rmghss
in this agreemeént aud who wre mow recogeized a8 mwembers of 1he
Yaokten trile of Bioutr Indiaus, incloding mived boods, whether their
white blood comes from Lhe pateraal or malersal l!l;lt1 ud Lhie ¢ hildren
born to them, shall the wodinsturbed auwd posssasion of
their allotied mu:ﬁ_r Lee entitled to III ﬂ;hu mnd privi
leges of the Libe expoyed by Tull-Blood ludinos.

Awricre X[V,

Al allotmenta of lands in severslly lo members of Lthe Yankion Alsisss is ks
tnbe of Bionx Indiane, oot yet confirmed by the Government, shall ba
eonfirmed an spesdily sa puﬂbla. sorrecling aoy errore in Same, wed
Congreas aball never pass auy sct alienatuig say parl of Uhese alfolted
tamds irom thy Indiane

AETICLE XV

Tho claim of Aty one Yankion Bioox India h- 'l'I"I omploged Fereest sl sceva
&4 nooeis by (Geweral Al Bally in 1884, for addi Lion at
the rate of two hundred sud iwenty Gve dollars I'.'SI] %l:
ing Lhe aum of elevan thousand four baed red ud meventy I!u
(#11,478) s beraby ﬁnmﬁ &s just, mod within ninety d-._? ,‘n,
miter the ratification of this ot by Coogross thin same sbal
::‘-i:!nm Inwial mooey of the United States 1o the sekd snouts or 1o thalr

ApTicLe XV,

the Gorernment of Lhe United Btates questions the ownorship of  Fiessss Ruacrs
tha F Foservation hL Yuakton Tribe of Blous lodiana,
nadeg of April 10th, 1858, including the foo Lo the land aa JiPe bt sk
well an the right to work the guarries, the ary of the Ioterior ~
shall sa spocadily pe possible refer the matter to the Bapreove Coart of
the Upited Biates, to be derided by that tribusal. Ard the Unibed
Biates shall fornish, witbont cost to the Yasokiea ledises, sl losst
:::mm slorney to reprossol the inlereats of 1be iribe befora
ooar.
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If tha of the Interior ahall not, within one year after the
rulificaton of agreement b Uu-up-l,nm e guestion of the
ownarahip of the eaid Pi ko the ﬂu.pun Ueart, as
provided for abore, s Ihﬂunlpuiuwt 1bs constroed sa,
aod shall bs, & waiver by the United Blates of all rights to Lhe owner:
ship of the sald Pipeatons Heservation, and the sme sball theronfter
bo molaly ihe property of tbe Yankion tribe of the Bwuz lodisos,
including the feo to Lhe Land.

ARTicLe XYIL

pbsaiomsls wehls N Inm:'u.'r.lq bguors nor other inlozfesnts sball aver ba sald or
§ivED BWAT any of Lhe lsnds by this sgresment ceded sod sold
to the Usited Biatee, nor apofi aby otber lands within or comprisin

tha reservations of the Yaokion Blous or Dakota Indiass as descri
io the trealy botweas the eaid Todisos and the Upited dated
.l.p:ﬂl 1838, aud a8 afterwanis m ln&let-ﬂ' & aakd

alty fn the wiolstion of E'-wi.ﬁuu ba susch
ﬂﬂﬂltﬂ u?prmhiu thuul'ml‘:m;t agTeament.

ArTiCLE XVIIL
Fermer traaiy b8 Noihing in this sgresment shall bes constroed to sbrogate the
s of April I9tb, 1858, balween the Ysakton thufﬂdﬂxlm
1

Scation b "‘“"ooﬁﬂm"‘“.ﬁ“ Tn ot L aaid framsy of Aget Ak
(1] on by provigons a

1438 ahatl b i foros and affsct, the same =a though th

meot bad sot been mades, and Lhe asid Yankioo Indians sball contione
ko rocaive thelr anouiiies soder the said E-lr of Apri] IBth, J854

ArTioie XIX.

Capy ol raliled  Whey {his ¢ shall bave been ralified by Uon lm
e ul'lum copy of Lhs sct of ratifastion shall ba engrossad, in conyin
v A Ste bt apteT by It et b 160 A
AD 7 ¥ 6 the - Ajgresment
ui' um w.:!‘“‘ mun:.m gk

AimicLe XX,

Bgatig yreemasrt.  For the purpose of this agresment, all ng men of the Tankton
tribe of Sioax [ndiane, sighteen years of sge m-ﬂdlr thall be con-
widerad adelce, and this agreement, whea sigosd by & majorily of the
mabe slull membees of ihe sald tribs, lhlihblﬂdhﬂupm Lhs Yank-
tom tribe of Bivax Todisos. Tt shall not, however, ba bloding apon the
Doitad Stated natil ratifad by the Con of the United Biatea, bat

| a8 soon as 80 ralibed becoms folly operslive from ks data A
refosal by Coogress te ratify this agreement sball rolesss the sabd

’?“#P*“““ﬁiﬂﬂ““ id 3. C. Aduma, ok J. Cule snd J. W.

i "‘ ol Ha

0 thes purt of the U'pited Brates, nod the chiefy, kesdmen, nod

nlhrud -:-J-lml.-l mmurlluﬂ'l'ukh-hrihuﬂﬂhn

.up’ﬂ-i I:qulhmlnd.hui. bave bareunts sat their

Iudl
Doos sl the Yan tu-u. I:n-dll.n sgoncy, (Oreenwood, Booth Dukols,
this thirty-8rst day of December, sightoen boodred and pioety two
{Dvoa. 31st, 1883)
JANES C. ADANSE, fll.l.l..
Joar J, CoLm,
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The fore g articks of agrecment baving been read in eoan-
ell, and! faliy explained to s, we, the andersigned, chiafs, dmen,
;:ﬂhuliur ult -‘l:dumm Hl*lllhh:ruittT tribe of Bioax Indians,

arely aofkhn to sl the siipulations there

VWitooss pur kasds n:f::h of dals as up:um v contatued.

Wicabhsokdeun [ Willism T. Belwys), senl; and ofhars:

Therefors,
Be it ooncted by tbe Beoats and [louss of lqlmhﬁm of the _dgrrement o
United Btates of America ln Covgress
mout be, and the same boreby ia, Hﬂrrml. ndﬁc& noil mlﬂﬂ
Tlat for Lo parposs of onsrylog Lhe this Act into ulh:ﬁ B s 3 iy
thero s bereby mﬁlﬂm:lflnilnmluﬂm
olberwise o ted, tho som of aix thooannd dolla
#0 much thereol na mAy be necserary, of which amonst {lbs soo of ".
burdred thousamd dollars sliall be ploced to the credit of aald tribe in
u:l Trul-urr of the United Bimied, and shall boar lolerest ot (e rats  Istemssl,
reeolom per annnm from the Srst dly nl' hntunr., eghieen
md nimet tl.m-l,uiﬂhm be paid diatribated Lo
ui-:lml-ul provided in articles @ve amd six of suid Of | twewluety yrale
tha amoonk berein a mprllud obd hondred thougand dollars sball be
1m¢-dml.l'.vh u b pabi to sasd tribe, 88 provided in seclicn
thres of sail agreement.  Thers is also bereby appropri.  Fromat te misin
wmied the Tarther som of ten Lhonsand dollum, or sn mioch ibereol oa
may be necesaary, which sum shall be imasedistaly available. (o be prid
tu the sdoli male members of saiil Lribe, sa Il aiticle seven af
t. ‘Thero isal bereby approprinted the further anm of Ty s e
llhun thonsand four bandred and seventy-fve dullnrm, which som «ball

b immedintely o to e palil ne provided in articls Bftesn of
sakl agreement: Fro That pova of 1he mosey to bo paid tosahl Dore
Inhimns umeler Lbs Lerma of aakd mﬂ nor tﬂjl'H the lotlersmk

thereoy, shall ba sabject 1o ke ant of "l'lr olpim nis, nr
demands pgaluet snjd Indians for & :}nn
bave bean commitied prior fo the siguing of rai

Tlat the lnnds I;I anid tnutnt coided, Lo the ﬁlﬂld .H:..tn shall,  Lsis Jraged 1s

m &at, e ul.lﬂ'nﬂ to scitlomenl, and shinll smsmn y
b aai ludhpnulﬂl utider the bomesteml and town-alts Inws of
tha Unilled Siates, excepting the alxteasth nml thirty-sih seclions in
eaclh Congressional towuship, which shull Lo reserved for comimes:
school pa rrmn amd be subject to the luwe of the Siale of Soulh
Lmbedn: rn’rd' That sbcl sottler on snid lands shall, in niditionto e
e e h'l' 'Pl.'l"li'l the United States for th and so buken Ao e
by bam | m f.lru.mu-mu' -fve ceuls herlﬂﬂ.nl‘rhieh
sum ho sheil pa ﬂl'l.'_r eonls st tha tme of makin il-nﬂglul eulry
masl Lhe balnnoe makisg Boal proof nodl vitg aoeetHicate of
Bithasl ENiEY buk the Fghta ol bly dhl:'h"lﬂl L mdesy molliers nod :_iﬂ‘hi-bl‘“ﬂlﬁ
suilors, aa defiued and described io scctions twenty-three bundred aml p & cori
foar moed twealy thred hundred upel fAve of the Revised Bintutes of Lhe
Uuited Binles, shall nod Lo abrhigel except as to e duns 1o bo pail
"ﬁrw-l:mﬁ-tﬂ of tle Interier lals amd desor
al tha tary terior, opon propsr lals amad o iplive | _Faats o lnterprs

being Mmroished, is b thm-lml 1o issee pateiits o Charles l"br.'uuu
snd Feliz Hropot, and W.T. Belwym, United Statea interpretvrs, for
pot Tu exored ond acre of h-hi. cuch, so wi to sabruce beie Bowses ooar
the apeacy baildiogs upen said rn!ﬂ'lllsn bot wol to smbemce mny
Laiihlings owoned by the Covernmen), npou e paymeni by ench 1;|I'
sald persons of the sum of threo dolinrs and seventy-five centa,

Thatevery person who shall sell or pive awny any haboxicating Ihm Bade, . of imiins
or vilver intoxicants o any of the lupds by sald agreement coded, © -
of upou ony of the ipchuded in the ¥onkion Sioux Indlan Reeer.
"tlhi'rl'l;'. En_;nl:ll w L I ";Ir ..i.bprrll slueteenth, lﬁl}:hmu l-nmlhﬂ
am cight, » pans & by lmpriscoment for nol wore i Fasblemetal
two years ubd by & Ane of pot more Lhan thres hamlned dollara
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18 USCS § 1151

Gurrent through Pubiic Law 118-5, approved April 10, 2025.

United States Code Service > TITLE 18, CRIMES AND CRIMINAL PROCEDURE (§5§ 1 — 6005) >
Part I. Crimes (Chs. 1 — 123) » CHAPTER 53. Indians (§§ 1151 — 1170)

§ 1151. Indian country defined

Excep: a5 otherwize provided In sections 1154 and 1156 of this tile [ 18 L'SCS &5 7154 and 1 158, the teom
“indian courtry®, a5 used in this chapter (18 LSCE &4 1151 et seq.], means (a) all land within the [Imils of
any Indian raservation under ihe urisdicion of the United States Governmaent, notwithatanding the ssuance
of any patert, and, including rights-of-way running through the reservation, (b} a1 dependent Indian
cammunities within the borders of the United States whather within the oniginal or subsequently acquired
territary thereod, and whether within or without the limits of a state, and (c) all Ingian alleiments, the Indian
fithes to which have not bean extinguished, including rightz-of-way running through the sames,

History

HISTORY:
Jure 25, 1948, ch 645, § 1, 52 Siat, F57, May 24, 1848, ch 138, § 25, 53 Slaf, 94

Linitod Statas Cods Sorece
Copyrigh 'S 2025 Al righss resarved,

End of Docwment
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Indian Affairs

Yankton agency

ARTR I ]
Frg s avna anid S vices
Tries Sotved
Agencist

Bt Daleata

[ Fifpsnre Faee
Agency

Rlpdashaud Ager v
Crom Creck Ageray
Fdohon Agerdy
e Hirule Rt y
Yankiton Agency
g Hdn Agengy

L jywnairaaea Santoo
wos Tribg

"ent ik Dak ot a
Feirbn aa.ma

Lominct Us

B:00 AL - 5ol P . CST

Mark Frades, Aeting Supsrintendend

Madling hodress

Bursau of nduwa A1 air

PO Gox 5T7F

Wagner, Souih Dekoie 57380

Ponicsl Addreac
Bureau of Ifdubri A sy
287755 Main 51

Wagner, South Dakate 57380

Telmplvonac {G05] 384 3651
Telefax (6051 364 3876

Tribes Served Yankion Sioux Tribe and Ponca Tribe of Mebrsika

Yanirton Gioun Tribe

Hiobart Flying Haek, Charman
P} Bax 1153

By hllars Srraet, SW

Wagner. South Dekota STIE0

Telsphone: (G051 384 3541
Toledan 6051 3645687

Trusd Lond Bass 38,741 acres

Estimated Tribal Enrollment: 11,554 members

FILED

JUN 26 24

R -
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Ponacs Tribe of Hebraska

Rebecca Sulliven, Vice Chairwomsn
PO Bax 2B8

523 ‘Woodbena Sireet

Niokeors, Melbspts 58 P60

Tatephors: (407 8573391
Tebafax: (4021 85T ITHE

Truet Land Boss: 819 scres
Estimaied Tribal Encellmant 2. 703 mambery

The Yarhten Sieee Tribs is lotsted in the beeas sastern part of Charles Mix County. Tha Tribe has
appremraliely 11,5584 membery and approaemately 4,800 member regide wiihan ihe Boundares.

« The Ponca Tribe has spproremately 2 781 members

+ Recenily the Matonal indian Geming Commetion wad the Ponca Tribe could procsed waik
a Clgss [ tecilivy en the State of lows The geming site s on Carfer Lake. lows and 5 200
midws from the Ponca Tnbe Fasdouieiers in Micbrara, Mobrashs. Hosaver, o0 Jnmary $3
19680 when Congress pasded the “Ponca Restoraion &2t [awmakers dafsned The Thbao's
S8 i eat Thet includsad the Stats of lewa. The e part determinssen rocate. 51
defirsd by 1he Indusn Gameng Fegulatony Act. reguiras Tederal snd <181e spprovs For ofl
rppervation casing. The NG C sad The Two-ae] deter menalsn i oceLs Dod1 nol aoply i tha
Ponca case. As & featored Tribe, (he Ponca Tribe's gualily for an exceplon m IRGA 1hat
makes (1 Sates 10 Opsn CREN Jueny [rom sagisng reservaliong

Feluin 10 log

About Us Programs and Services
A5 1A s £ yRgore s pratepy]

11 Conad| Human Serviceg
BIE Tkl Eritallment & Gersalagr
BTFA Emerauny Managamenl
Mews Inbsd Leader areciody
Gaidance Contaci Us

Fealtrat Sokrrpa e masnt ROk awy

(mdign Child ‘Wallade Acl Hesulaisng

At ian Restud Pl Aot Sk errir

Yeeb Standards WS abs ray
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Box 1153 334-3304/384-2541
Wagner, 30 37380 Fax [B05) 354-5687
e
OFFICERS COUMCIL
ROBERT FLYING MAWK, CHAIRMAN JASOM COOME
JOOY FEPHIER, VICE CHAIRMAN GREGORY COURNOYLR Jv
GLENFORD “SAM™ SULLY, SECRETARY DUAME MERRICK
LEDQ ©'CONNOR. TREASURER ROSEAMNE WADE
MONA WRIGHT

Testimony of Reber! Flying Hawk, Chalrman
Yankion Sioux Tribe
Jane 8, 2017

Urectingy Secretary Zinke and Acting Assistant Secretary Black, My name is Robent Flying Hawk and |
am the Chairman of the Yankton Sioux Tribe Business and Claims Commitice. | also serve as the
Treasurer of the Greal Plains Trnbal Chairman's Health Board as well as the Grestl Plains representative
om the Centers for Discase Control Tribal Advisory Committee. The Yankion Sioux Tribe apprecianes this
opportunily 1o testily 1oday and to discuss concerns and ideas aboul the organization of the Department
of the Interior and other agencics.

The Yankton Sicux Tribe is a resilicnt treaty tribe located in preseni-day South Dakota in the Northem
Plains. We are o member of the Oveti Sakowin (the “Seven Council Fires,” also known as the Great Sioux
Mation). We have approximately 9.000 enrolled members. We value our government-lo-government
relatonship and ask that you consider our lesiimony as you make decisions that afTect our Tribe, our
members, and our communitics. We arc located in the Great Plains Region for both Indian Health Services
(“1M5™) and the Bureau of Indan Affairs (“BIA™). We receive 1S direct senvices lrom the Wagner
Service Unit and BIA services from the Wagner Agency; both arc located in Wagner, South Dakota.

Indiap Health Services
As you conseder a reorganization of the government, consider addressing the THS. As you may know,

the IHS is the primary if not sole provider of health care for our Inbal members living on the
rescrvation.” The degree 1o which our members depend on the services that IHS provides for even the
maost basic care cannot be understaied. We cannot continue to suffer cut afler cut

Service Unif Inpatiens and Emergency Room.

In 1992, the JHS hospital ot the Wagner Service unil was closed (o inpatient care, vel thene was no INCrease
in funding for contract health services ("CHS™) inow known as purchase referred care).  [HS removed
services and provided no additional funding to purchase the services clsewhere. [ was unthinkable not
only to our inbal members that depend on the inpatient care but also on the Wagner Service Unit that was
lefl to balance the books without any increase in CHS or other fundmg to bndge the gap. The Tnbe was
agains thiz decision not only as an immediate concern but also with concern Tor the future viability of the
Wagner Service Unut. [n spate of the Tnbe’s objections, the IHS made the decision o stop inpatient care.

! Unr veterans are ehgable to receive care from the Depatment of Veleran's affairs thi docs have o
small clinic on our reservation, but most of the care for veterans is refermed 1o larger citics like Sioux
Falls, South Dakota where there is a VA hospital. There 15 also o small community climc that accepis

prvate insurance. Medicaid, and Medicare for those that have coverage.
1 Exhibat 14
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Neat, the 15 made the decision to close the 24-hour ER, and to open an urgent care facilily in s place
The Tnbe was forced to challenge the closure. While the Tribe was wnitially successful in its lawsuil, once
the 115 met the statutory reguirement that it produce a report to the Congress, it was frec 1o close the ER.

In 2003, the IHS commissioned such s report 1o conduct & final evalustion of the Wagner Service Unit,
“The Sharpless report recognized there would be significant hardships to mbal members if the emergency
room were closed, but nevertheless recommended panial closure of the Wagner emergency room by
replacements with an wrgent carc facility. The repont notes that "t could be forccasted that lives would
certainly be lost” if the Wagner emergency room closed.” Yankion Stowx Tribe v United Stated Dep 't of
Health & Human Services, CIV 07-3096 (8th Cir. 2008). In March 2008, the IHS closed the 24-hour
emergency room and compensaled the Wagner Senvice Unit budget by adding 364,000 for “Prionty [™
care for the remainder of the year.! There have not been additional funds awarded to the Wagner Service
Unit budge! since that ume 1o compensate (or the sddinonnl CHS or purchase referred care services. ht
then became the norm that inbal members would scck emergency health care sl the local nonlHS
communily emergency room. Tnbal members were forced o seek this care even withowl knowing
whether the THS had the Funds available to pay lor those emergency services of whelher the tribal member
wiould become personally hiable for payment of those medical bulls. Unfortunately. it is mere frequently
the latter leading many of our tribal members o simply attempt 1o wait until the Wagner Service Linat IHS
climc opens rather than face the possibility of medical bills that could cnipple their houscholl's finances.
Simlarly, if ribal members are in need of CHS/purchase referred care and they do not meet the “Prionty
I threshold, they are forced to suffer throogh the pain until funding becomes available. The real-life
implications are that it is common-place to mect tribal members that live for months ot a time or
permanently with broken limbs and other ailments that are not ireatable at the Wagner Service Unit clinic
and yet do not amount to Prigrity 1. Thas state of healtheare would be unacceptable in any other context
yel il is what our tribal members face every day. Evennually. the prediction contamed in the Sharpless
repon was realized when a tnbal member lost his hife in the parking lot while waiting for the |HS 1o open.

It was widely reported that funding was the reason the [HS closed the 24-hour emergency room because
the facility did ot mect the ecmergency room cnitena as defined by the Center for Medicare and Medicaid
Services and therefore the Tacility would not receive reimbursement from Medicare and Medicasd for
those paticnits cligible for that thind-party coverage. | am somy 10 repont that the sole licensed medical
doctor at the Wagner Service Unit has recently retired.  |HS allows non-licensed medical professionals
that hold degrees from medical schools outside of the U S. 1o practice i IHS lacilitics as long as thene is
a licensed doctor 21 the facility. Now, there is no longer a licensed doctor at our service unit. THS has
been bridging this gap by temporarily re-assigning commission corps but that is a lemporary fix. We need
to aliract permanent licensed doctors W our service unil. | would also like to pownt out that while funding
wits the reason the 1S closed the 24-hour emergency room, there are more emplovees atl IHS now than
there were when the 24-hour emergency room was open.  Mow, as we know, there 13 a hiring freeze o
1S that has exacerbated the situation. Together with rumors of anticipasted budget cuts in HHS and IHS

* Pursuant 1o 42 C.F.R_ 136.23(¢). cach Arca cstablishes the medical prionity of carc when CHS/purchase
referred care is insufficient (it is insufTicient every year). Priorily | is emergent or sculcly urgent care
services that IHS defines as “diagnostic or therapeutic services that are necessary (o prevent the immedaie
desth or senous impairment of the health of the individual, and which, because of the threat 1o the hife or
health of the individual necessitate the use of the most accessible health care available and capable of
fumishing such services. Diagnosis and ircaiment of injuncs or medical conditions that of left untreated,
would result in uncertain but potentially Erave outcomes.”
fuipe:_wwow ihs.gon chs mdex ofm module - chs_reguirensents_proriies_of cang
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funding are essentially shutting down recruitment efforts, We already stant oul at a dissdvaniage because
the salary is often below what a docier could receive elsewhere, but coupled with the remote location and
the possibility of reductions in stall, salary freezes, and limits on procurement, it becomes nearly
impossiblc.

The Trbe secks solutions that will serve the best interest of the Tribe and its members and in the context
of health care, the Tribe wishes to ask for your help in re-opening the 24-hour emergency care al the
Wagner Service Unit as well as help in re-opening the in-patient hospital services cven a3 modeitly as a
fiew beds. It s also imperative that [HS recrun and mainian heensed medical doctors

Doctor s Quarters
Ome of the ways to attract licensed medical doctors is to have living quarters available solely for IHS

doctors. The IHS requested 1o obain land from the Trbe in order to build docior™s quaners and the Tribe
wentified a parcel of land near the THS facility, Al the time the reguest was made, the Trnbe was told by
BIA that it would be placed inte trust status in approximately three years. The Tnbe applied for it 1o be
placed mio rust and was soon notified that State of South Dakota challenged the land-into-trust decrswn
The Tnbe epproved the lease based upon a letter from [HS that said, “[w]hale 1t 15 understond that the
Tribe would have 1o pay taxes on the land if it is not in Trust stutus, the benefits of having ten (10} stafl
guarters far outweigh the potential of losing the project funding and ultimately not having any stafl
quarters built at Wagner.™ The land 15 still not in trust status due to multiple challenges by State and local
povernments.  Meanwhile, the Tnbe has continued to pay taxes amounting 10 hundreds of thousands of
dollars bt the |THS Wagner Service Unil still does not altrect licensed medical doctors as mentioned above.
The Tribe steks solulions 1o address this sibustion

Fankton Tribal Shares

The IHS currently utilizes a funding formula that calculates what the THS calls “shares™, These shares are
calculated in a noo-uniform manner sccording to cach region’s own formula. In addition. the funding
formula that 15 admenistered by the Greal Plams area office in Aberdeen, South Dekota has been in ploce
for quite a while, Our concem is that our Tribe has increased the number of patients at the service umil
since lhe implementalion of the funding formula withoul a corresponding increase of shares.  As & resull,
we beligve the tnbal shares allocated 1o our Tnbe 1s not reflective of the actual care that 15 sought at the
service unit. While we have repeated sought out information, we often receive no response o mformation
that ts not helpful at all. We seek hasic information as well as creative solutions to ensure that each service
unil 15 given resources that are reflective of actual need rather than an archaic funding formuls that 15
based vpon cutdated data. The result of the discrepancy between Tunding formulas scross regions s thal
some regions have high funding of patients per capita and some regions have significantly less funding of
paticnls per capita.

Referred Care

Because our service unit consists of a small clinic. every day our people receive “referrals” from 1HS
physicians 1o specinlists, labs, and hospials. Tribal members used to go 1o those refermals assuming that
any cosis incurred would be borne by the IHS. Unfortunately, that 15 no longer the case. Al Yankion, we
have an ever moreasing number of inbal members who have received thousands of dollars in medical bills
i the mail that they did net expect, and thal they cannol pay. This has become 30 prevalent that we not
have tnbal members who are refusing 1o seck the referral care that is necessary lo protect their healih, and
in some cases, even their life, because they fear the possibility of being bankrupted by unpaid medical
cupenses. This is especially true for our veterans, A veteran may not initially want to drve 100 miles or
wail three months 1o see @ specialists, cspecially when the HIS is offering him a specialist which is closer
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and an earlier appointment. He maght leel differently, however, il be knew that he was going 1o receive a
large bill for takwng IHS up on its refermal offer instead of the Veleran's AfTars.

Wi arc asking that [HS implement a policy that inclsdes a process 1o notify a patient in advance when
IHS is not prepared o pay for a referral care visit and related costs. The IHS needs 10 acknowledge tha
unpaid medical balls can literally bankrupt 3 family, and our people have a right to make an informed
decision about the care that they choose 1o seek. It can even be as simple as indicating the amount of
coverage THS is offering on the referral form wsell. That way our members can make informed decisions

Regional Office and Headguarters

We all know that there are never enough funds in the budget for IHS o provide all the care that is necessary
for our members. The Tribe is concerned that there is unnecessary spending occurring af the headguaners
and regional‘area offices. It is a trickle-down effect that ribes, unfortunately, know all too well. The pot
of money in the budgel is spent ol the headquaricrs, then the region/arca, then 1o the service unit. By the
time the funds get applicd to actual services for patients, there is very linke monies 1o provide patient care.
The Tribe believes that a review or audil should be performed to review whether the current organization
w5 the most efficient for the delivery of patient care. The Tnbe is cspecially weary because cost was one
of the reasons given for the closure of our hospilal and emergency room, yet, as explained above, there is
meose stafT at [FHS than ever. Ironically enough. though, the [THS does not employ a United States cenified
medical docior, as cxplained above. We ask that through this reorganization process, that you identify
solutions (o address these related concems.

Bureas of Indian Affairs

The BIA suffers from a similar trickle-down effect. The funds are being spent 1o employ poople ot the
headguarters and the regions/arcas and provide services.  The local agencics are then expected (o work
with reduced budgets and are often shon-siaffed. Recenily, for example, a position openoed up a1 our local
BIA agency. We were old it would be filled but 1o this day, #t has not been filled. 'We expect that either
the work under that position i3 being handled by someone else on top of thewr regular duties or the work
15 being lefl undone.

Burcaw of Inding Education

The Trbe is against the removal of Bureau of Indian Education (“BIE") Educational Line Officers
("ELO™) funther away from the reservation. Currenily, the inbally operated BIA school on our reservation,
the Marty Indian School, shares an ELO with the schools on the Rosebud Reservation, which is two hours
wisl of our Reservation. BIE has in the past proposed a reorganization thal would remove these ELO»
further away and place them m the Minneapolia'St. Paul, MN area. Such a drastic move away from the
s hools would render the function and purpase of the ELOs meaningless. Funthenmore, the Tribe believes
the BIE should be retumed back under the BIA.

I i
The Tnbe operates a P.L. 93-618 contract for law cnforcement. The Tnbe would hke 10 sec Law
Enforcement moved to the BIA. We believe this reorganization will clear up the requent occurrences of
miscommunication that we cumently capenience.  For example, we often meet with Law Enforcement
representatives from D.C, via iclephone and occasionally in person. Al one such meeling. we were give
cerlain information and assurnnces regarding our law enforcement.  |lowever, when the same person
returmed to Washington, [3.C., the information had changed and what we were told was no honored. This
micommunication happens with more frequency that we are comfonable or satislicd with. Accordingly,
wi would like to sec Law Enforcement moved to BIA and there be local employees at the BIA agency 1o
work with oo law enforcement matiers. The Tnbe is concerned that there 15 an information breakdown us
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agency personne] travel w and from the reservation and we belicve local personnel would address this
Concem

LSDA

The United States Depariment of Agniculture Commodily Supplemental Food Program s an example of
a program that is well-run.  The USDA provides a tremendous amount of support 1o the Tnbe  For
cxample, the Tribe is in the process of building a néw building to accommaodale the program on our
reservation. The USIDA has beon fully supporting throughout the process. The Tribe's Commaoadity
[irector was selected 1o sit on a national board. This has been an mvaluable relationship. The Tnbe 13
fortunate enough to have direct representation on this board. We are able 1o provide direct input on matters
affectung and concerning us the mosi. As a smaller tribe with modest resources, thas son of direct

participation is very much appreciated

The Yankton Sioux Tribe asks that you keep this information in mind as your agency and the
administration moves forward with a reorganization plan. We hope that the testimony we have provided
t0 you 15 & remander that the decisions you make impact lives on the Yankton Sioux Reservation. Thank
vou for the opportunity to submil commenis.
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(B05) 364-3804 / 384-3641
FAX [605) 384-5687

May 30, 2018

uUnited States Department of interior

OMice of the Secretary

John Tahsoda

Principal Deputy Assistant Secretary-Indsan Aairs
Washington DC 20240

RE: Maxling May 31, 2008

MAr. Tahsuda:

By this leiter, the Yankion Skoux Tribe [“Tribe”) & writing to confirm that the meeting scheduled for May
31, 2018, ks not consultation. Puriuant to the Moniforwen Consultation Wo'epe, Conmiltation ondy
pccus with the Tribee's Genirdl Councl gnd sny informations] mestng leading up [0 consuftatsan, is mat
consultation The tribe comiders the mesting scheduled for May 31, 1018, 1o be a prelminery
informational session with Coniuitalion 1o oCour 8t & later date.

The Lribes Reality director, Sasheen Thin Etk will stand 84 proxy 1o This mesting on May 31, 2008 for
vyl Chairman, Robert Fiying Hawh

Sncerely,

Robert Flying Mawk

Chairmpn, Yarkton Soux Tribe
Businest and Claimi Committes

Exhabil 16
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IThanktonwan Consultation Wo’ope
Protocols for Consaltation with the Yankion Skous Tribe

l. Farpose

The purpose of these protocols is 1o provide federal agencies with sundards with wlisch
they must comply when engaging in consultstion with the Yankton Sious Tribe 1n oeder 1o ensuic
that consultstion i meaningful and will Tullill the purpose and inlent of Executive Deder 13175 as
well as applicable Federal sty regulations. snd sgency polickes. manasls. and Secretanal
Urders. Consultation shall create understanding. commitment. and trust between the partees, and
showuld be wsed w identifly opponunities and solve problems

.  Scope

These comsuliation protocoly apply 10 any efort by o federal agency to consull with the
Yankion Sicux Tnbe pursasnt to foedemn! lewis), mcluding butl mot mited 1o the National
Frvimamental Poly Act implementing regulations (40 CF K. Past 1500), the National | lisioric
Preservation Act {186 US.C. § 470 ¢t wwg.) and implementing regulations (36 C F K. Pan 500 the
Native American Graves Protection and Repatriatson Act (23 UUS.C, § 000 et seq) el
implementing regulaiions (43 CF.R. Pan 10). the Amercan Indan Rehgrws Freedom Act (42
LSO, 8% 1996 & 1996a), the Archeological Resources Protection Act of 1979 (16 LLS.C. §%
4 T0az-mm). Excoutive Order 13175, and Excoutive Order | 2989,

L. Proiocels
A, Caltaral Frofocah

1. Relationship-building should be ai the conter of any consuliation. as this is a priman culiuml
profocol for the Thankionaan, Relavoashp building cannot accur through jutl one mecting,
or by tebephone or email, [t reguires time, trust. and respect for the relationship

()

Agenees musd recognize thal waker is viewed as the [irst medicine. and it must be honored and
protected. Water is vital i the spardual practices. culture. and health of the Fhankiomaan

3 Agencies shall respect the fact that Yankion Sioux Tribal members have capenience amd
ke bedige that makes them wnigucky qualified to identify Thankionwan culiural resnurees, amd
shall weigh their views sccondingly,
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Agencees mus! recognize that cenaim members of the Frbe possess inherent abeimes and
hisorical knowledge passed down thruugh generations thar make those tnbal members
uniquely eyquipped and able to Wdentily sites of sparitunl. cultural, and historical interest. These
skills and knowlcdge should be wiilized through tribal surveys of areas that may be impacied
by a proposcd action.

Agencies must recognize and respect the cultural pracuice of speaking in a “circular™ manner.
which may mean thal i wakes time Tor a spooker W amive at the whimate point bt which
conveys nelevant miformation noccisany toa proper understanding of that pon

Elders muni be respected,

Agencics must recognize the Thankwonwan proctsce reciprocity. which means that if remams
are uncarthed, something must be given back i retum o redose balance.  There are
consequences dictated by the wmiverse for disturbang graves and remains. and this shoukd be
avoided

Agencies musd reepect ihe practice of making offerings.

Sharing a meal at the concluson of a mecting is customary and cxpeciod

B. Behasiaral Protocols

. Partics shall respest cach panscipant and respect cach vlher’s diveraty,

Panics shall speak with respecl. courtesy. dignity, care. and moderalion 10 mamiain an
emicobls atmaspheic.

Partics shall avoid the use of language of dominance and’or oppresadon,
Partics shall refroin from disnaplive gestores oF sctions.

Pasties shall avoid tsctics 1o indoece intomidation. This inchedes manner of dress. Paries shoubd
drgss an traditional or civilian clothing.

Partics shall ireal everyone imvol ed ina consuhation meeting. partecularly elders, with respect.
When an individual is speaking. all partics mast relrain from inlermapting that mdividual

. Partics shall not e dismissive of any sunement made, but racher. shall acknow ledge and value

all contnbutions and bring them injo consideration 1 any decivian

Parties shall refrain from reaching any decision until consultation has conchsded and sulficem
information has been exchanged

1t
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Panics shall coniribute and cxpress opinions with compleie frecdom

Parties shyll carcfully cxamine the views of olhers snd acoepd valid points when made by
others

Parties shall focus om the subsect of the consuliation amd avoid extranoous conerssion,
C. Procedoral Protecch

Consuliation shall only mclude gosomment-o-government. n-person mectings with ihe
Trbe's General Coungil.  Consulistion shall not be conducied via ielephone or wnillen
correspondence unless capressly agreed o by the Chairman of the Yankion Sioun Trbe
(~Tribe™) in wrining.

A meeting shull not be considered consuliation unkess the relevent foderal sgency s
represenicd at the mecting by an individual with decision-making authority over the propossd
lederal acvion at ssue.

Mulii-tribal oe public meetings shall nol be considered consultation unless expressly agreed 1o
by the Chairman of the Teibe in wiiting unless the meeting is comprised exclhsively of the
Federal apency wind the Deen Sakowin

The conultaison procews shall commence as early 3 possible  [mitial netification by a lederal
agency b e Tribe ol 8 proposed acinn shall ogcur wathin two weeks of the federal apency
becoming aware of the proposed action,

A federal agency shall conact the Chairman ol the Tribe and the Thankionwan Treaty Steering
Commitice for the Tribe 1o motify the Trnbe of a proposed federal sction and mmitiale the
consuliation process, 1T the propesed Federal sclion is expecied 1o impoct tribal cultural,
sparitual, or historical resources, the lederal agency shall also contact the Tribal Historic
Preservation (MTicer, Motilication pursusnt 10 this protocol decs not constilute consultation,
but meredy initiates the consublalion process.

Ihe consuhation process shall include a pre-consuliation mecting st which prelimmnary
information shall be exchanged and an overview of the proposwd federnl sciion shall he
prosided, (o be scheduled by the Chaornan of the Tribe andor his siafl,

During of praor Lo the pre-consulabion meeting. the rehevant federsl agemy shall inform the
Tribe of the potential impacis on the Tribe of the proposed federal action.

[huring we prior 1o the pre-consulation mocting. the relevant federal agencs shall iform the
Tribe of which federal officials will make the linal ducision with respect to the proposed federal
action
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Each consubation mecting shall be scheduled by the Chairman of the Tribe and his gaft

[ The pre-comsuliation mesting and consultation mestings shall be held 3L 8 Line and locatun

I

12

canvenient for the Tribe,

Consubaton mectings shall be sehedubed a beast thirmy-Tive (35) days in sdvence to allow for
adequate notice (o the General Council, which s compaised of tribal members age 1R vears
and older and which is the poverning body of the Tribe.

All mectings shall be opened with a praver.
All meciings shall be closed with o prayer,

4. All meetings shall be fellowed by o meal or include 3 meal as part of the negessan relationship-

13

18

building.

Consubharion moctings shall ma designate an end rime. but shall continue until all have had an
upponunily 10 speak,

The federal agency shall provide the services of a coun reponier o recond cach consuliaion
meeting. A iranscription of cach meeting shall be provided vo the Tribe withm en {10} davs
Following sasd consulialion meeling.

Prwr o the Ninal consubation meeting, the parties shall muteslly agree that s Following
consultation shall be 1he Minal consuhation mecting. T agreement cannod be reached (o
ferminate comsulisiion afler the subscquent meening. the subseguent mecting shall n be
deemwed the final mweting, Mo pamy shall unreasomably withhold consent 1o terminate
consuliation, bul consultation shall comtinue wtil cach pany is sausficd that mcanmgful
consultation has been achicved

While there is no set number of mectings required for consuliation w be deemed sullicient,
consultation shall consist of no less than iwo meetings and shall not be considered compleie
wntil the parties are sotisfied that all necessary information has been adeguately exchanged.
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Summary of Consultation Steps:

1.
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Federal agency leams of proposed Tedersl action thal may affect the

Yankion Sious Tribe,

Federal sgency promiplly [ within two wecka) motifcs the Charmen of the
Tribe and the Thankienwan Treaty Steering Commitiee {and the Trbal
Histwric Presers ation OfTicer for the Tribe il the proposed action is
expecied to imspact tribal cubural, sparitual, or historic resources) of the
proposed action, The consultation process i thus initialed,

The Chairman andior his stafT schedules a pre-consultation meeting
A pre<onsultation meeting is beld.

a. Opening Prayer

b Mecting

£ Closing Prayer

d. Meal (may also ocour durmg the midpoint of the mecting)
The Chairman or his 212 schedules 8 consultaiion mesting,
A consuhation mecting s held

a. Opening Prayer

b. Mecting

€. Closing Prayer

d. Meal (may sho occur during the midpoint of the mecting)
Federal agency provides the Chairman of the Tribe with a transcripe of the
consultation mecting within 10 days.
Repest sieps 5-7 until mesningful consultation has been fully schicved.,
mutually agrecing prior to the final meeting that it will be the final
consultalion meeling.

- — = e —————————— -—

D. Goveranmeninl Protocals

Federal agencics shall respegt the unique legal and political relationship between the United

States and the Yankton Sioux Trbe,

Consulation shall be conducted in sccordance with Ariicle 19 of the United Mations
Declarstion on the Rights of Indigenous Peoples. which requires the “free, prios and

informed consent™ of an Indian tribe prior 1o adopting and implementing legislative or

sdministrative measures that may alTect i

Copsultation shall be menninglul and shall include collaboration wilh tribs| officials,

b
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4. The ¥Yankton Sioux Trike™s views shall be incorpormied nto 2 federal agency s det isaon-
making proces

5 Consuliation shall be conducted and resultling agency decixivns shall be made i such & way
that the govemment=lo=gavermment relationship bevween the Tribe and the Linated States is
sirengihened  The Yankton Sieus Trbe shall be considered an o collaborative pariner with
the federal agency .

6. Federnl agencies shall recognize the Yankion Sioux Tribe's right 1o self-goyomment and its
inherent sovereign powers  Federal agencics shall be respecifal of the Tribe's soversignty

7 Federal agencics shall acknowledge and abude by the ireaties between ithe Linited Staies and
the Yankion Sivux Tribe.

B. Federal agency actions during and afler consuliation shall reflect the trust responsibility of
the Linited States fo the Yankion Sioun Tribe

1V, Cempliance

All particy shall comply with the protocols contained herein when engaging in the
consuliation process. Should a party fail to comply with one or more profocols, the other pary
shall nonfy the non-compliant party of the violstion and the pariscs shall mutually agroe wpon a
time =nd location for a mecting between the panties 1o resolve the maner. The goal of this mecling
shall be 10 revtore balonce and reduce o eliminate discord by lking through the violstion and
reaching 3 mutual understanding to move forward in compliance with the protocoks. Should the
non-compliant party fzil to participste in this meeting or (il 10 cormect its non=compliant behavior
in subsequent meetings. the other party may pursue legal remedies through enforcemen of these
prdocols in Yankion Skous Tribal Count,

App. 227 / 331



App. 228 / 331



FILED
JUN 26 28

Argus Leader.
"ﬂmﬂw
O ITREY

State says no to Yankton Sioux Tribe's ask for National
Guard help with flooding

Liss Kacrhs
Arpus Leader

e T D S WL B AL

Thi: Yankion Ssias Tribe a requesting the Rational Guard's assistance with Dooding in the White Swan community a1 Lake
Anides

Hewerwer, the South Dakots Departesent of Public Safety responded that the 1nbe still has other options available 1o help
with the Aooding, and Gov. Kristi Koem has said the Natbonal Guard is only to be vied a0 2 fast resort,

I o Bttt dos Bl Ui on Monday, Public Safiety Secretany Craig Prioe wiode Lhat state officials share the fribe's concern
absul the Moeding's impact on residents and have tent state staff to Lake Andes 1o meet with the tnbal emergenoy manager
and U5 Army Corpa of Engineers. He noded thal the inbe requested (he Mational Guard’s help in a Sepl. 20 lelicr to Mogm,
but didn't specifically state the reason it needs the National Guard

Price suspected the tribe was requesting the National Guard’s help in constructing a berm to protect the White Swan
vommunaty. He noted that the tobe hazs Buresu of Indian Affaics funding, materials, tribal equipment and personnel, [ocal
contractors, and sceess 10 state and federal technical assistanoe (o construct the berm.

The date has prosided pumps the tnbe requested and raised the roads to re<cstablish access to Lake Andes for tribal
menmhers, socording to Price

"Wy are ¢1ill ready 1o aesist the Yankton Sious Trbe 1o kevp your tribal members safe nnd rebuibd after flood walers rocode,”
Price wre.

The letters are the latest in months of foading problema ot Lake Anddes. Near the Yankton Soux Tribe's reservation, the oty
oo Lok Andes, which has fewer than 1,000 residents, has been dealing with fooded roads and dosed businesaes Lake
Andes Movor Ryan Fredenck told the Argus Lesder on Monday that they don’t hove & Il of optons

More: It has never been this bad’: How omne South Dakota city is Gacing the floodwabers

The tribe said that the Aoasling has increaied with each storm sinee the bumb olone in March. Sixty of the tribe's famibes
were impacted by the fosding. with limited access o basic life services and theie homes slowly becoming inhabitshle,
acvurdimg to the tribe. The cause of the fosding is 2 Bocked cubvert between Lake Andes and the Mssoun River, acoording
Lo the Iribe,

The Yankton Sioux Tribe said in August thaf it had been waiting six montha for Vhe state (o siop the Tosding &t Lake Andes
atd fin the blocked eulvert.

*Our community is literally drowming due to state neghgence and indifference to the health and well-being of our people,”
Uhe trdwe sid in an Aug,. 12 slalemannt

The tribe alleged that Noem suggested tribal residents wse surplas Army tents for temporany hoosing whike Highway o8/ 50
was clevated, which woukd bring the rosd grade 1o a bevel that would cut off the conneching roads and further discomnect the
community from emergency senvvioes, basic living necessities, jobs and schonuls
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Ruem visited the Yankion Sioux Tribe's housing developmient in July 10 see the flooding firsthand and discuas the culvert
isniie wilh Lribal officiale. Since then, state officials have worked with FEMA to inspect affected homes and make
Afrangements to assist the tribe in repairing the damage and, if necessary, monoe residents to temporany housing, according
i the gowernor's oifice. The state's plan to raise the highway grade incheded plans 1o roise 5 secondany: rosd between iribal
housing and the highway to Lake Andes. st no cost to the tnbe, scconding to the governor's office
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U.S. DEPARTMENT OF THE TREASURY ﬂnm‘w

EMERGENCY RENTAL ASSISTANCE PROGRAM
Data and Methodelegy fer Allecstions to
Indian Tribes snd Tribally Desigrated Housing Entities
Jamuary 1%, 2021

Section S01(bN2INANI) of Division N of the Consolidated Appropnations Act, 2021 (the =Aet™)
requires Treasury (o allocate $797.6 million 10 Indian tnbcs and tnbally designated housing
enhities (TDHE) using a formula based on the amounts they were eligible 1o receive for Fiscal
Year (FY'} 2020 from the Indian Housing Block Grant {IHBG) program.”’ Those amounis can be
found here:

FYa202020% o 0F inal*:2 0A locaton® s J0Shee

The statute provides thal each IHBG panicipant receives the same proportion of the $797.6
million as it was eligible to receive of lotal funding in FY 2020 for the IHBG program. The
statuic also provides that nibes that did not participate in the HIBG program in FY 2020 be given
30 days to determine whether 1o participale in the Emergency Rental Assistance { ERA) program
Treasury has reccived responscs from those tnbes. There are three inbes that elecied ot to
participate in the tofal funding for the IHBG program.

The Chicken Ranch Ranchenia of Me-Wuk Indisns and the Prairic Island Indian Community, two
of the three Indian tribes that did not choose to receive an FY 2020 NIBG allocstion, have
declined 1o participate in the ERA program.

The third Indian tnbe that did not choose 1o receive an FY 2020 IHBG allocation, the Mohegan
Tribe of Indians of Connecticul (Mohegan), has opled to participale in the ERA program.

To determine an amount to add for Mohegan, Treasury asked HUD to recompuie the FY 2020
IHBG mbal allocations as though Mohegan had paricipated in the program. Accordmg to HUD,
the allocation Mohegan would have received under the FY 2020 1HIBG allocations is oqual o the
IHBG mimimum. Accordingly. Treasury has assigned Mohegan an aflocation equivalent to the
IHBG minimum pro-rata share of ERA funding. This approach trests Mohcgan cquitably
because it uses the same allocation framework as applies 1o the other Indian tribes. Furiher,
uses dats avalable from HUD of the same vintage to make the computation and thereby does not
place other participating Indian nbes at 3 disadvantage. Pro-rata reductions authorized under
Section 50 1(bN2NBX1) of Division N of the Act were made (o ensure the 1otal ERA 1nbal
funding including Mohegan did not exceed $797.6 mallion.

Each iribe will receive approximately 121 percent of their FY 2020 IHBG formula allocation,

tSecnon 300iaK2KB) of Divimon N of the Act provides o totsl of $800 millon for tribal commemities. Afler
sabtractimg the 0 3 poroens (32 4 mallson) sllocsted for the Departmest of Hinwaian Home Landh direstod wnder
Secteen M UMb IMA N of Devisson M of the Act, 797 6 milleon 13 svaalable Tor Indoan bribes and TIN1ES.
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U.S. DEPARTMENT OF THE TREASURY

FILED
JUN 2§ 0%

EMERGENCY RENTAL ASSISTANCE PROGRAM
Paymenis lo Tribes and Tribally Designated Housing Entities (TDH

Agua Caliente Band of Cahmilla Indians

Ak-Chin Indian Community

Alkwesasne Housing Authonity

Alabama Cluassarte Tribal Town

Alsbama-Coushana Tribe of Texas

Alatna Tribal Council

Aleut Community of 5t. Paul [sland

Aleutian Housing Authority

All Mission Indian Housing Authority

Apache Tribe of Oklahoma

Apsaslooke” Nation Housing Authority

Arctic Village

Aroostook Band of Micmacs

Asa‘carsarmiul Tribal Council

Association of Village Council Presidents (AVCP) Regional Housing
Authority

Bad River Housing Authority

Bah-Kho-Je Housing Avthority

Baranof Isiand Housing Authority (Sitka Tribe of Alaska)
Bay Mills Indian Community Housing Authonity
Bear River Band of The Rohnerville Rancherin
Bering Straits Regional Housing Awthority

Big Pinc Privtc Tnbe of The Owens Valley

Big Sandy Rancheria Band of Western Mono Indians
g Valley Band of Pomo Indians

Bishop Paiute Trbe

Blackieet Housing

Bois Fore Reservation Tribal Council

Bridgeport Indian Colony

Bristol Bay Housing Authority

Paymenis are & of February b, 1921,

5196,110.94
5609,079.27
$2.539,783.21
$176,783 60
5204,123.36
564.489.02
$271,555.62
53.386,95).26
§2.119.800.02
51,462,868 .49
$3.514.540.97
323421549
311330431
$552.042.27

SIRTI1.964.76
$2,125.362 82
$140.918 62
$1,541 665 68
$1,004.457 02
§64,4%9.02
$8,040,729.02
556142769
$315,419.02
§641,662.57
$1,870.399.03
$8,521.119.41
$1,313.813.86
§268,612.02
$5,890,845, 86
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Fayments to Tribes and Tribally Designated Housing Entities (TDHE)

Burns Paute Tribe

Caddo Nation of Oklahoma

Campo Band of Mission Indians
Catawba Indian Nation

Cedarville Ranchena

Chchalis Trbal Housing Authonity
Chemehuevi Indian Tribe

Cherokee Natron

Cheyenne and Arapaho Tribes
Cheyenne River Housing Authority
Chickahominy Indian Tribe
Chickahominy Indian Tribe - Eastern Division
Chickaloon Native Villuge
Chickasaw Nation

Chippewa Cree Housing Authority
Chitimacha Tribe of Lovisiana
Choctaw Housing Authority

Citizen Potawatoms Nation

Cocopah Indian Housing and Development
Coharie Intra Tribal Council, Inc.
Colvilic Indian Housing Authority
Comanche Nation Housing Authority

Conlederated Tribes of Coos, Lower Umpgus & Siuslaw Indians
Confederated Tribes of Grand Ronde |Housing Departiment/

Confederated Trnbes of Grand Ronde
Confederated Tribes of Siletz Indians
ook Inlet Housing Authority

Copper River Basin Regional Housing Authonty

Coquille Indian Housing Authority
Cow Creck Band of Umpqua Tribe of Indians
Cowlitz Indian Tribal Housing

Fayments are o of February 16 Mz,

5154.599.47
$719.717.29
585242323
52,066, 120,00
564.489.02
$1.354,071.29
$1.101,207.76
$£19.169.218.69
51,894 56518
$6,999.402 46
5319206 89
§66,681 6]
5137.650.64
515,586,520.98
§3.265.489.33
$203.100.13
4,151 .849.12
$3.100.449 51
$1,169,308.09
§689.217.13
55,125,044 OB
$3.074,261 98
$1.193,625.70

$3.910,097.57
$5.099.504.73
S17.910.295.55
$2.809.535.03
5$1.41549031
$1.232.346.67
51,999,326 16

2
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Paymeads to Tribes and Tribally Designated Housing Entities (TDHE)

Coyote Valley Band of Pomo Indians
Crow Creek Housing Avsthority

CTUIR-Housing Depanment’ Confederated Tribes of the Umaulla Indian

Reservanion

Delaware Nation

Delaware Trbe of Indians

Drepartmenit of Hawaiion Home Lands

Dry Creck Ranchena Band of Pomo Indians
Duck Valley Housing Authority

Eastern Band of Cherokee [ndians

Eastern Shawnce Tribe of Oklahoma

Eastern Shoshone Housimg Authority

Eklutna Native Village

Elemn Indian Colony Sulphur Bank Ranchena
Elk Valley Rancheria California

Enterprise Hanchena Indian Housing Authority
Fallon Pamite-Shoshone Trbe

Flandrcau Santee Sioux Tribe

Fond du Lac Band of Lake Superior Chippewa
Fort Belknap Tribal Housing Authority

Fon Berthold Housing Authonty

Fort Bidwell Indian Communiy

Fort Hall Housing Authority

Fon Independence Indian Community of Paiute Indians
Fort McDermatt Paute Shoshone Trbe

Fort Peck Housing Authonity

Cila River Indinn Commumnity

Goshute Housing Authonity

Grand Portage Band of Lake Superior Chippewa
Grand Traverse Band of Oitawa And Chippewa Indians
Greenville Rancheria

Paymests are ot of February Th, 2071,

$737.434 99
$L097.791.57

$1.524,575.59
$119.906 17
§735,300 .57
$2,400,000.00
5976.217.75
$2,755,904 .89
$4,450,158 50
587,154 48
$1.BE0.189.74
$61,711.50
$100,532.68
564 489.02
741 581.01
$1,831,095.38
£496,591.21
54.766,497.96
§2.566,793.03
$5.455,177.93
S&01,124 K4
$1.732,673.01
$112,560.53
$656,038.74
$5.724.185 86
§9.777.922.58
356598213
S51B.E75.18
51,626,852 51
517304273
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Payments to Tribes and Tribally Designated Housing Entities (TDHE)

Haliwa-Saponi Indian Tribe
Hannahwville Indian Commuanity
Havasupar Tribe

Ho-Chunk Housing & Community Development Agency/ Ho-Chunk

Mation

Hoh Indizn Tribe

Hoonah Indian Association

lioopa Valley Housing Authority

Hopi Tribe

Houlton Band of Maliseet Indian Housing Authority
Housing Authonty of Choctaw Nation of Oklahoma
Housing Authonty of Seminole Mation of Oklahoma
Housing Authonty of The lowa Tribe of Kansas & Ncbraska
Housing Authonty of The Kaw Tnbe

Housing Authority of The Kickapoo Tribe of Oklahoma
Housing Authonty of The Sac and Fox Nation
Hualapai Indian Trbe

liamna Village Council

Indian Township Tribal Government

Imerior Regional Housing Authority

lone Band of Miwok Indians

Isleta Pucblo Housing Authority

Jamestown 5'Klallam Tnbe

hcarilla Apache Housing Authonty

Kalispel Tnbe of Indians

Karuk Tnbe Housing Authority {Karuk Tnbc)
Kashia Band of Pomo Indians

Keweenaw Bay Indian Commundy (KBIC) Housing Department
Kenaitze/Salamatof Tribally Designated Housing Entity  Kenaize Indian

Tribe)
Keichikan Indian Corporation

Paymeniy re a3 of Felbruary Ié, 1821,

§1.293, 89295
$255,569.06
3207.628 11

5440071 86
$158.965.03
§233.258.38

$21,024.35595

SEAI3R92 10
$811.552.89

£14.061,789.18

5221298719
$653,194.53
S958.671.85
$498. 14076

221,277

52,140 220,81

$64, 459,07
$1.312.646.62
$9.835 K28.5%

L4564, 467 B2

£1,273,45]) 49
539245192

$1.760,793 K6
$127.057.28

$5.180.444.72
763,322 .54
£24R6 48731

$1.121. 481 16
$1,132931.09
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Payments 1o Tribes and Tribally Designated Housing Entithes (TDHE)

Kialegee Tribal Town

Kickapoo Housing Authornty

Kickapoo Traditional Tribe of Texas

Kiows Tribe

Knik Trbal Council

Kodiak Island Housing Authonty

Lac Coune Oreilles Housing Authonity

l.ac du Flambeau Chippews Housing Authonty
Lac Vieux Desert Band of Lake Superior Chippewa
Laguna Housing

Leech Lake Band of Ojibwe

Little River Band of Onawa Indians

Linle Shell Tribe

Little Traverse Bay Bands of Odawa Indians
Lone Pinc Paiute Shoshone Tribe

Lower Brule Housing Authority

Lower Elwha Klallam Tnbe

Lower Swux Indian Housing Authonity

Lumbec Tribe of Monh Carolina / Lumbee Land Development., Ine.

Lummi Indian Business Council
Meakah Tribe

Mashanmucket Peguot Tribal Nation
Mashpee Wampanoay Tribe
Menorminee Indian Tribe of Wisconsin
Mesa Grande Band of Mission Indians
Mescalero Apache Tribe

Metlakaila lHousing Authority

Miarmi Tobe of Oklahoma

Mille Lacs Band of Ojibwe

Modoc Housmg Authonty

Faymenls sre p of Febranry 1k, 2071,

S278 834 86
$1.110,793 50
$262,792 k4
51,448 351 90
51.B15,4584 45
55,684,044.75
$3,942,134.32
5240185878
$338,057.63
1,926,301 %0
$5.091.313.06
53R2 23852
$2.609,697.72
§7T93,591.52
§356,013.31
51,679 194 36
LTSN, TT7.64
5262.974.63
$1E.956,903 46
5419537649
51,084 382 72
$70.%17.27
£1,037 664 26
53,630 345,83
$379,034.14
52.E00 853,78
51,798 361.22
§75.093.70
$2,064,971,27
$181.R26.07

App. 238 7/ 331



Paymenis to Tribes and Tribally Designated Housing Entities (TDHE)

Modoc Lasscn Indian Housing Authority
Monacan Indan Nation

MOWA Choctaw Housmg Authorty
Muckleshoot Howsing Awhaority
Muscogee (Creek} Nation

MNambe Pucblo Housing Entity
Mansemond Indian Nation

Marragansetl Indian Tnbe

Mative Yillage of Barmow

Mative Village of Eyak

Manive Village of Forl Yukon

Nauve Village of Kolzehue

Native Village of Kwinhagak

Natve Village of Point Hope

Mative Village of Unalakleet

Mavajo Housing Authonty

Newhalen Village

Mer Perce Tnbal Housing Authority
Bemalchik Village

Misqually Indian Tribe

Momc Eskimo Commumity

Mooksack Housing Authory

Morth Fork Ranchena Indun Housing Authonty
Morth Pacific Rim Housing Authority
Morthern Arapaho Tribal Housing
Morihern Chevenne Tribal ousing Authoniy
Morthern Circle Indian Housing Authonty
MNorthern Ponca Housing Authority
Morthwest Inupaatl Housing Authority
Morthwestern Band of Shoshone Mation

Faymewts sre 53 of February 16, 221,

£511,675 16
$475.475.44
$2.91491509
£2.016,87199
§20,759.703.76
$411,833 57
$191,368 17
$500.679.71
$1L.978.776.55
S133.921.%4
§526.K55.36
$1.37T1 R4S 04
S614.521.37
S441,084.74
3719585
£03,187 351 .36
$48.349.01
51.505.409.02
$521.429.9%
68502576
£963 950,04
51068087 74
5§1.315.246.06
$3.727.433.50
§2.604.644.52
53.762.465.46
$5.311,386.00
$3.245,697.03
56,389,303.46
$249.750.64
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Payments to Tribes and Tribally Designated Housing Entities (TDHE)

Nulato Village
Oglala Sioux (Lakoda) Housing

Ohkay Owingeh Housing Authonty
Omaha Tribal Housing Authority

Oneida Natien of Wisconsin (W1)
Cruisararmiul Troditional Mative Council
Osage Nation

Oroe-Missouna Tribe

Ottawa Tribe of Oklahoma

Pala Band of Mission Indians

Pamunkey Indian Trbe

Pascua Yagqu Tnbe

Pewnee Mation Housing Authority
Penobscot Indian Nation

Peoria Housing Authority

Picayune Ranchena of The Chukchansi Indians
Pinoleville Pomo Mation

Pit River Tnbe

Pleasant Point Indinn Reservation
Pokagon Band of Potawatomi Indians
Ponca Tnbe of Oklahoma

Port Gamble 5'Klallam Housing Authority
Prainc Band Potawatomi Nation

Pucblo de Cochiti Housing Auithority
Puchlo de San [hdefonso

Puchio of Acoma Housing Authority
Puehlo of Jemez Housing Authority
Puchlo of Picuns

Pucblo of Pojoaque

Puyallup Tribe of Indians

Fayments are &3 of February 16, 1821.

S188,385 56
514,627.245.00
$1L.OM. 17958
1,937,304 K2
$5.177.443 .60
$2.304,638.20
$1,652,519.56
$472,439.65
S292.K15.34
$667,286.67
$64 489,02
$6.462,317.19
$724,178.00
51,259,027 48
5193961807
$1,053,034.56
$303,396.55
51,549 360,30
51,047,271 89
§2.724,503 87
51,140,804 98
£1.249.966.17
£359,266.26
$134,049.12
$444,509.63
$1.334.624.57
S618.962 KS
$107.082 44
$165400 12
54,106, 808.52
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Payments to Tribes and Tribally Desigasted Housing Entities (TDHE)

Pyramid Lake Housing Authority

Cuapaw Nation Housing Department

COuariz Valley Indizn Reservation

Quechan Trbally Devignated Housing Entity
Ounteute Housing Authonty

Cuinault Housing Authonty

Kamona Band of Cahuilla

Red ClifT Band of Lake Superior Chippewa

Red Lake Band of Chippewa Indians

Redwood Valley Little River Band of Pomo Indians
Reno-Sparks Indian Colony

Resighini Ranchena

Robinson Ranchena of Pomo Indians of California
Round Valley Indian Housing Authority

Sac and Fox Nation of Missouri Housing Authority
Sac and Fox Tribe of The Mississippi In lowa
Saginaw Chuppewa Indian Tribe of Michigan
Salish & Kootenai Housing Authority

Salt River Pima Maricopa Indian Community

San Carlos Apache Tnibe

San Felpe Pucblo Housing Authonty

San Pasgual Hand of Mission Indians

Santa Clara Pueblo Housing Auwthonty

Santa Resa Band of Cahuilla Indians

Santee Sioux Trbal Housing Authority

Santo Domingo Tnbal Housing Authonty
Sauk-Suattle Indian Tribe

Sault Tribe Housing Authonity

Scotiz Valley Band of Pomo Indians

Seneca Mation Housing Authonity

FPayments are w af Februsry 26, 2021,

$2.113.24587
$251.025. 78
SSRK 660 66
2172811 58
§B2R.272 37
32,559 826.67
$6:4,489.02
31463 K37 84
$5.843.078.07
$32a512.94
$1.593360.35
$64,489.02
$506,473.38
34,650,277 5K
52191217
541525774
£2,022,68292
$6,248.236.65
$1.767.007.74
5799903541
ST25.947.78
S471,779.54
940,618 46
STE.1I8.3)
$1.211.446.02
$1.061,247.58
5666647 .23
$6.494,593 78
$221,241 83
$3.223,632.32
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Payments to Tribes and Tribally Designated Homing Entities (TDHE)

Scneca-Cayuga Nation

Shawnee Tnbe

Shingle Springs Ranchena

Shinnccock [ndian Nation

Sicangu Wicoti Awayankape Corporation
Smsscton Wahpeton Housing Authonty
Skokomish Indian Tribe

Skull Valley Band of Goshuite

Sleetmute Traditional Council

Snoqualmic Indian Tnbe

Sokacgon Chippewa [Housing Authority
Southern Ute Indian Housing Authonty

Spint Lake Housing Corporation

Spokanc Indian Housing Authority

Squaxin Island Trbe

S1. Croix Chippewa Housing Authonty
Standing Rock Housing Authority
Stockbridge-Munsee Community

Summit Lake Paiste Tribe

Susanville Indhan Ranchenia Housing Authority
Swinomish Housing Authonty

Tagiugmiullu Nunamllu Housing Authority
Taos Puchlo

The Klamaih Tribes

The Mohegan Tribe of Indians of Connecticut
The Suquarnish Tribe

The Tejon Indian Tribe

The Wampanoag Trbe of Gay Head Aguinnah
Thiopthlocco Tribal Town

Tmbisha Shoshone Tribe

Faymenly sre ms of Februnry 16, 1921,

$165,695 38
$64.489.02
307779
S186,531.6]
§9.653,267.01
$4.696,975 57
§764.773.15
564 48902
$97.540.17
S318.608.77
$L1B5. 37863
$1.677.932 8K
33688 164,09
53.178.156.80
$1.067 K90.30
$2,031 48723
§7.259.074.78
5707,160.03
$64,489.02
51.009,564.70
5145778097
492237511
622 671 K5
£3.949 414 40
$64.489.02
51.080.285 84
$64, 489,02
$603,194.38
$316,RR84.77
S160,938.96
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Payments o Tribes and Tribally Designated Housing Entities (TDHE)

Thingit Harda Regronal Housing Authonty
Tohono O'Odbham KiKi Association

Tolowa Dee-Ni* Nation

Tulalip Tribes of Wahington

Tule River Indian Housing Authority
Tunica-Biloxi Tribe of Louisiana

Turile Mountain Housing Authority

United Kectoowah Band of Cherokee Indians
Lipper Mattaponi Indian Tribe

Lipper Stoux Community Housing Authornty
Upper Skagit Indian Tribe

Utah Paiute Trbal Housing Authonty

Lhe Indian Tribally Designated Housing Entity
Lte Mowntain Ute Tribe

Vienetie Village Council

Village of Aniak

Waccamaw Sicuan Tribe

Walker Ruver Panic Tribe

Warm Springs Housing Authority

Washoe Housing Authonty

White Earth Band of Chippewa Indians
White Mountain Apache Housing Authonity
Wichita and Affiliated Tribes

Wilion Rancheria

Winnebago Housing and Development Commission
Wiyel Tnbe

Wyandolle Malan

¥ akams Nation Housing Authoniy

Yankion Sioux Tnbe

Yavapai-Apache Nabion

Payments are o of Februsry 26, 1021,

SH.644.7139.26
$5.437.457.12
$1.256.454 04
$3.810, 16643
$1,9R1,EREHS
5311.650.81
$9.547 RS040
$1.561,433.39
L224.594.01
S480,856.46
$1.651.540.75
52475464 38
§1,958,941.94
$1.627.347 K8
$275.834 36
£263.057.76
$316,517.97
§2,729,257.60
$1.894,102 92
52,059,386.45
§4,215,554,34
$9.068.815.81
$640,731.99
$519.324.44
$1.874.539.10
$64.459.02
S 460,35
§7.860,254.38
£1 853,249 59
51.423.611,75
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Paymenits to Tribes and Tribally Designsted Housing Fatities (TDHE)

Yenngion Paiute Tribal Housing Authority S961.673.36
¥sleta del Sur Pucblo 32,294,592 84
Yurok Indian Housing Authority 15,835,594 46
Zani Housing Authoniy $3.570,834.03

Peyments are as of Frbruary s, T8I,
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FILED

DEPARTMEMT OF THE TREASLIRY M ! E m

e i _

October 15, 2021
vi# Emaal
Dwear Tribal Leader:

As Treasury's Poinl of Conlact for Tribal Consullabon, | would like fo invite you to
participals in a Tribal Consulation on Proposed Methodology for Reallocating
Emargency Rantal Assistonce Program funds for Tnbal govemmentis and Tribally
Designated Housing Entities (TDHEs), Consultation wall ba haid Thursday, November
18, 2021 from 3:00 p.m. 1o 5:00 p.m_Eastem Time

The Emergency Renlsl Assisiance program makes available 325 bikon lo assst
households thal are unable to pay rent and uiilities due to the COVID-19 pandemic. The
funds are provded directly lo Siales, U.S. Temibones, local governments, and Indian
tnbas. Grantees use the funds to provide assstance 10 alpeble households through
axishng or niwly crasbed rental assislance programs. More informalion on the program
can be found heng.

Congress anticipated Lhal there would be a need 1o reallocste ERA1 funds in the fall of
2021 in ordher 1o address evolving noeds for rental assitance over the cowrse of tha
ERA program and o reflect the grealer capacity of some recipients o deploy funding.
The statute dirocts the Treaswry Departmant to begin resliocatng “excess” ERAT funds
on Seplember 30, 2021 and empowers Traasury 10 develop realiocation procedures
goveming thes process.

The Depariment of the Treasury 13 saeking your inpul on ihe methodology for

raaliocatng Emargency Rental Assistance Program Funds to Tribal govemments.
Specifically, our guastions ane:

What faciors should be considered when delermining & Tnbe's abikty to expend funds
thal should be considerad in resliocabng funds?

. What factors and dala should be considerad when determining the reallocation of funds
1o high-nead, high-performing Tribes and TOHEs?

. Reallocabon for siales were based on & minimum expenditure ratio. Arg theme amy
rmibgating faciors thal ana unique 1o Tribal governmenis and TDHEs that should be
considenad when reviewing the minimum axpenditure ratio?

. Are their circumstances whers an increase in technical essistance 1o Tribes and TOHEs
would gréatly enhanca pariormanca? How would Treasury determing this neod?

. In the slate program, sisles facing a roallocabon wore able 1o presant & case for
miligating circumstances. What are circumstiances likedy 10 be prasented by Tribes and
TOHESs in requesting a review of potential reallocation?

Exhibit 20
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6. In tha stale program, afforts were mads to keap funds within the sams state
boundaries. Givan tha diversity in the geographic and demographic composition of
Amencan Indians, whal would you recommend 1o Treasury thal helps ensure
reallocations are [awr and equitable?

We respoctiully reques! thal each Tribe regisier one primary loadsr or designes 1o
provide comments, I ime permits, we will hagr from Tribal stekehoiders.  All others ang
walcome [0 register as kslen-only parlicipants. Written comments are welcomed and
should be submitied to EmergancyRenlalAssstance gov. The deadiine for comments
on implemantation (o be submitted is Tvesdey, November 30, 2021 17:59 p.m. AK.

Register here.
Consultations are off the record and not for press purposes.

Wa will send out an agenda o registerad panicipants before or on Tuesday, November
18, 2021

Wa hope that you will be able to join us for this important discusson and valug your
i S

Sincarely,

Hancy Monloya

Point of Contaci lor Tribal Consuliation
and Treasury Tribal Affairs Program Coordinalor

U.S. Depariment of the Treasury
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FILED

JUN 26 2%

DOT iz  FTA

U.5. Department of Transportathon Fedaral Transit Adminizirstion

Application

e e Y

vy |l ehesrion Memher  SD2W¥-018:00
Tamporary Applcation Number TO&4-2021-2

¥ankion Sigux Tribe FFYX0 CARES A - Opersting and
Application Mams Prricinm Adri
Application Sistus Final Concurrence | Reservalion
Apphicetion Budget Number o
Period of Performance Siert Dale MiA
Original Pariod of Performancs End Dats 1102021
Currend Period of Performancs End Data MiA  Revision B, MA
Part 1: Recipient Information
Name: Yankton Sioux Tribe
Recipient  Reciplent 05T
o Type Heclpmnt Alas DUNS

YAMKTON SIOUX TRIBE DBA FORT RANDALL

Toua4 Iniean Tnis CASING 122118409
Location Typs Addrees City Biate Iip
Hasdguanian 1153 MAIN SW WAGHER 5D 57380
Pivyical Address 1153 MAIN SW WAGNER S0 57380
Mailing Addrirss B00 MAIN SW WAGHER S0 57280

Union Information
Thsrs are o wneon condacte for Ihis apphcaissn

Part 2: Application Information
Exhibit 21
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Title: Yankton Sioux Tribe FFY20 CARES Act - Operating and Program
Admin

Appication Date Leat Updeted  From
FAIN Application Status s - e s
50-2021- Feural Concuranca (
01800 R 5 Granl 320N AarAa Mo
Applicstion Executive Summary

This i & FFY2020 Saction 5311 Tribal CARES Act grand in the smount of $388 588 (full spporionment)
Per the CARES Act, the grant requasts 100% federal shave. This grand ubilires CARES Act funding 1o
prewent, prapane for. and respond to COVID-13.

The grant scope of work includes the lollowing projects in suppodt of the Trbal Transd Progranm:
1) Oparsting Assstance - 5300 000
2) Prograsm Adman - 255, 5648

The Racipient agreet thal i i recenad ladersl fundang Fom the Federsl Emerpancy Managament Agency
(FEMA) or through a pass-through entity through (he Robent T Staflord Desasier Relel and Emergency
Aasaxiancs Acl a different federnl BOBNCY, OF INBLFRNCS Procheds for BNy porton of B proyect Bchvity
approved for FTA funding undar thes Grand Agraement, # will provicks writien notificatson o FTA, and
resnburse FTA for any fedorsl share that dupkcates fundang providied by FEMA, anofher ledersl agency,
OF B EUrENCE COMPEny

Tha tribe salecied pre-awand authonty and will drinw tha full grant amound 1o be reembursed for sxpansas
altready incumed a8 S000 a8 e grant & aoeCuled,

Purpnss Reimblrse the Lribe for expenses incurred in 2020

Actreiies o be performed. Rewnburse rensit service and perscnnal admin leayvs for 1142020 -
12312020

Expacied Dulcomes: Allow irangil $arvics 10 be maintsned
intended Benelicianes: Yenkion Soux Tribsal membears.

Subrscyuen] Actrvities N/A
Frequency of Milsstons Progresas Reports (MPR)
Annual

Frequency of Federsl Financisl Reports (FFR)
Ayrarsum|

Doss this spplication nckide tunds for mssanch andior developmaent sctivities?

Pre-Awrkrd Authoty
Ths ward is uking Pra-Award Aulhonty,

Dows (ks spplication Wchae subaliccation fundae T
Recipsen] organcation s deectly allocated thess lunds and S eligebie 10 apply for and recens these funds
chrmcy
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Wil this Grant be using Lapsing Funda?
Mo, this Grant doas nol use Lapsing Funds,

Wil indérect costs be spplled to this applicstion?
This ewmrd doos nol ncluds an indinact cosl rata

Inchrect Rate Detads: NA

Requires E.O. 12372 Review

Mo, thes appication does not require E.0. 12372 Review
Dalinquent Federal Debt

Mg, iy organazation does nod have delnguent lecderal debt

Application Point of Contact Information
Firsy Lant Tite

Name Name E-mall Address Phome
tome  oaman TIIETTON snmasemngann 351
Gaorgians  Abdo Tranah Direcior geonpanapbac20 1 Mgigman com gﬁ.m

Application Budget Control Totals

Funding Source Saction of Sixiuia CFDA Humber Arnpuni
5311 Tribal formads (CARES Act) 5311-7 20509
Local

Lot/ In-Kand

Help

Sisla/in-Knd

Other Foderal

Transporiabon Development Credd

Adpusirant

Total Ebgibie Cost

jeeesssey
£ ]

Application Budgel

FTA M= Tolal

Project Mumbser Budget kem FTA  Eligible Quantity
m“mm

go 0181 TR OTHER PROGRAM COSTS $300.500.00  30.00 $306,508.00 2
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Discretionary Allocations
This apphcation does nol conlan discrekonsry sloCaons

Part 3: Project Information

A1)
S0-2021-018-01- Propect
o0 11.79.00 Ahrriin ; S54 508 00 $0.00 %BE.588.00 1
EMER
RELIEF -
S0.2021401801- PERATING
i 300808 ;oo 330000000 $0.00 $300.00000 1
100% Fad
Share
= ————

Project Title: Yankton Sioux Operating and Program Admin

Project Mumbgsr Temporary Project Number Data Craated Start Date  End Date
S0-2021-018-01-00 T0a4-2021-2-F1 A N14rA020 12317200
Project Description

Yankion Soux Trbe will use FFY20 CARES Act funds o reimiburss the tnibe Ior oparating and program
edminssiratnre thet begen whan the nibe ngliuied & inbal closure on 3147030 relsted o the COVID-19
Pandemic. Thes closun requared soms iransi siafl 1o ba on partial adman keave throughout the full year
Followdng the indial cloguns,

Federal share is 100%

Project Benefity
Maanisin ransd program throughout the pandemic,

Additions! information
Mooe pronaded

Leocsthsn Dascription
W sracs the Yankion Sious Bhes

Project Location (Urbanized Areas)

UZA Code Ared Mg

ﬂ South Dakots

Congressional District Information

i state Diatrict Representative __]
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Soulh Dakota 1 Kriatl L. Nogm
Program Plan Information

STIPMP

DCradd: MIA,
Drracriptson: MIA
UPWP

Dade: MIA
Deacription. MIA
Long Range Plan
Ot MUA
Derscnpteon. MIA

Project Control Totals

unding Source Bection of Statide CFDA Musmbar Armournt
5311 Trivad formula (CARES Act) 53117 20508 $366.565
%0
%0
%0
50
%0
%0
50
E‘l‘_ Eligible Cosl 5364, 586
Project Budget
=
FTA Han- Total
Project Number Budget hem Amouss FTA ~ SEgRis  Guantiy
Amount Amound
1018-01- ¥ orieR PROGRAM
1800- $366.56600  $0.00 $385.566.00 2
Ay  ©OSTS
2021018-01- 11 79.0g Frowd ation JEG.56600  50.00 $66.568.00 1
EMER
RELIEF -
21018-01- 300908 JEC o ™G 330000000 $0.00 $300.000.00 'I
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Project Budget Activity Line tems
| Budget Activity Line item: 30.09.08 - EMER RELIEF - OPERATING ASSIST - 100% Fed Share |
Line tem

Scope Hame [ Code Line Hem Name Acthvity Cruantity
OTHER PROGRAM swogps EMER RELIEF - OPERATING OPERATING 3
COSTS (500-00) ST ASSIST . 100% Fed Share ASSISTANCE

Extendod Budget Description

FFY20 CARES Act funds will be uaed bo provide operabing aasastance for the continued operabona of Uhe
ikl tranad program. The is 100% Foderal

Operabing lunds will cover the Himeframs of 3142020 - 127172020, including expenses for: drves o
ceepaichirs kakarias and finge banafis. fuel, od, and licenses, kess revenues (fane revencs, advernng
revanud ). Thes also inchudss payng admanistrative leave for oparalions and manisnance personnel dus 1o
reductioni/suspanaons of senice. Oparsling sxpenses e based on dciuals sped in 2020

WH Jrd Party contractors be used to fulfill this sctivity Hne item?
Mo, 3rd Party Contraciors will nof be used for this lino flem.

unding Source Section of Statute  CFDA Mumbsr  Amount
11 Tribal formela (CARES Act) 53117 20504 $300.000
50
ocalfin-Kind %0
0
i 50
Feceral 50
%0
[Total Etigibie Cost $300,000
Milesions Nams Est. Completion  peseription
Dats Anard0d0
Date 1213142020

| Budget Activity Line Hem: 11.78.00 - Project Administration }
Scope Name | Code Line Hom | 4 e Nom Name Activity Quantity

|
OTHER PROGRAM COSTS
{B00-00)

11 79.00 PROJECT OTHER CAPITAL
: ADMINISTRATION ITEMS (BUS)
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Extersded Budgel Description

FFY20 CARES Act Tribal funds in the amount of 558, 568 will bo ysed for Program Administration for the
timadramas of 1142020 through 1273172020, Whens the COVID-18 Pendamic slafsd the tribe niblaled a

rrtty fulll closuns and pul approxemately 50% of the ransd slaff on full admen leeve. The emount of e
porsonmel werg on admin lomee varked throughoul thes rme xs COVID=19 cases incroased and decined

thirowghdul the mondhs.

This s 100% ledaraily funded. Documantation & pvalabis upon requis].

Wil 3rd Party contrectors be vsed o fulfill this sctivity ina Hem?
Mo, 3rd Party Contractons will nol be used for this lina em

IFunln! Source Bection of Statute CFOA Number Armouni I
5311 Tribwd formals (CARES Act) 2In.r 20509 §60, 568

50

50

§0
Siala/n-Kand 0

Faderal 0

Transporiaton Devaloprmsnt Credd 50

0
Euu Eligible Cost 588,568
F‘lﬂlﬂ Kame mﬂm Dwacription
Sian Dale AM452020 Bagen iNCLATING SpenLas

Dty 1212020 Endg SXpenIes —_—

Project Environmental Findings

[Finding: Class ic) - Categerical Exclusions (C-List) |

Class Level Description

Class lc) conssts of projecis thal do nold have a significan] emdronmantal impact on 1he human o
nalural envieonment and are therefors calegorically axciudad from the requarsment i prepare an
smvnonmentsl assesement of an amaronmenial Fngect stiemont. FTA requines o sufficn project
descnpbon o suppont 8 CE determination. The project may require addibonal documentaton D comphy
with oifvee emiconmental kews,

Categorical Exchusion Description

Type O4. Plannsng and sdmanistiralnee aclrdties which do nol invobee o lead direclly 10 corstrucisen,
such ot tremeng, technicel sasistance and research; promuigason of rles, mgublions. dreCines, oF
progieen guidance; approval of propec] concapls; enganeering; bnd opersbing sasmtancs 1o tned
aythorites i) conbinues axisting senice or increass senace o meel oute desmand

h-w Date
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Emﬁw T2%2021 _l

Part 4: Fleet Details

Mo fewl dals sxois for this apphcation

Part 5: FTA Review Comments

FTA Comments for DOL
Commenl By Emma Belmont

Type DOL Review fior Information

Disde AR

Stnutus funds for Oparating lor 1/12020-12312020 Granlse conlact:
Geongeana Abdo

Coamanrsrd (805} 384 5050
georgiansabdo 201 Momall com

Application Review Comments
Comment By Emma Belmont

Tcm“"""l Pra-Award Manager Relums Apphcabion
] ] Sref20e1
Cogamiamind

Part 6: Agreement

UNITED STATES OF AMERICA
DEPARTMENT OF TRANSPORTATION
FEDERAL TRANSIT ADMINISTRATION

GRANT AGREEMENT
(FTA G-18, Februsry 9, 2021)

On The dale the suthonzed U5, Department of Tranaporiation, Federal Transit Adminesirabon (FTA]
olfscial asgng this Grand Agreamani, FTA has obgaied and swarded federal assisiance & provided
beskow. Upon execution of this Grani Agreement by the Recipssn! named bolow, the Racgsant sffems tha
FTA Award, embars ird ihis Grant Agresmaent with FTA. and binds ita compliance with the terms of his

Grmni Agresmient

The following documents ane iIncorporalod by reference and made pan of this Granl Agreemant
(1) Feceral Transit Adminairation Masiar Agresment,” FTA MA{Z8) February 9. 2021,
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hittp fwnarer rensst dod gow,
(2] Tha Cerifications and Assurances applicabls to the FTA Award that the Recpient has selscted and
prorickeed 10 FTA, mnd
{3} Any Award notfication containing special condtions or requirgments, § issued
WHEMN THE TERM FTA AWARD™ DR "AWARD" IS USED, EITHER IN THIS GRANT AGREEMENT OR
THE APPLICABLE MASTER AGREEMENT, "AWARD" ALSO INCLUDES ALL TERMS AND
COMDITIONS SET FORTH M THIS GRANT AGREEMENT .
FTA OR THE FEDERAL GOVERMMENT MAY WITHDRAW ITS OBLIGATION TO PROVIDE FEDERAL
ASSISTAMNCE IF THE RECIPIENT DOES MOT EXECUTE THIS GRANT AGREEMENT WITHIMN 20
DAYS FOLLOWING FTA's AWARD DATE SET FORTH HEREIM.

FTA AWARD

Federal Transil Admanistration (FTA) hareby awards a Federal Grant as lolows
Recipient Information

Recpient Mamg: Yankion Soux Trbe

Becpinn 1D 7044

DUNS Mg, 122118409

Applcation informetion

Federal Award identfication Mumber, 50-2021-018-00

Applicaton Name: Yankion Sious Trbes FFY20 CARES Act - Operating and Program Admin
Apphcabon Siar Date, WA

Dogengd Awprd End Date. 112302021

Corrpnd Award Eod Date. NA

ApDhcabon Execythey Summary Thes moa FFY2020 Seclion 5311 Tribal CARES Acl grant o the amoun!
of $388 586 (hull apporiionmant). Per the CARES Act, the grant requesls 100% federal share. This grant
wlikzos CARES Acl hunding 1o préveand. prepars for, and respond to COVID-19

Tha grant scope of work ncludes (ha followng projects in suppon of ha Trbal Transd Program:

1) Cperating Assntence - $300,000

2) Program Admin - $66, 566

Thar Rescoprignd grenes thal i [ reconnes ledarsl fundsng from the Federal Emprgency Managemant Agendy
(FEMA) of through & pass4hrough entty hrough the Robert T, Stalford Cisaster Ralle! and Emergency
Azsistance Ad, a different lsdersl Bgency, oF NSWance proceeds for any porlion of 8 progecl atiivty
mppriveed for FTA funding undar this Grant Agresmant, # will provide writlen nolification lo FTA, and

reimiburss FTA for ary federl shamn thal dupkeaies Tunding prowided by FEMA, snother ledorsl sgency,
OF BN MSUBN0E COMmEany .
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The inbe salectad pre-award Suthorty and will draw the full grant amownt 1o be rembursed for expenses
alrsady inoumed a8 s0on &8 e gran] i execubed.

Puposs: Resnburse the inbe kor sxpanses ncurmed in 2020

whhm:ﬂmmmmmlmmnhmimm.
1 17070

Expacied Outcomes. Alow ransd sanace bo be rmsntseed

Intended Beneficlanes: Yankion Sioux Tribal members

Subrecipsent Actnales: MIA

Research and Development. This svward doas nol mciude ressarch and davelopmeant scihvibes

Indirect Costs: Thes award does not include an indirect cost rate.

Subaliocaten Funds. Recipsent organization 8 deectly slocstad thass funds and = ehgible 1o apply for
and recery Ihase funds dreclly.

Pre-Award Authority. This award is using Pre-Award Authority.
Applicstion Budge!

Apghcation Budget Control Totals
(The Budged inchedes the individual Progect Budgats (Scopes snd Actpty Lana Risma) of 84 stischad)

S — —— s o o |
Fmdh!lm Section of Statute CFDA Humber Armounl

5311 Tribal formala (CARES Ast) E311-T 20509 $366, 566
Local 0
Locad/ in-%nd

Simte

Stale/n-Kind

Othar Faderal

Adjustment

50
0
10
2
Tranaportation Devslopment Credd 50
$0
$388

Total Eiigible Cost
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(The Transportation Development Credits are nol a30ed 1o the amounl of the Tolsl Awand Budget )

LS. Departrnant of Labor Certiflcation of Public Transporistion Employes Protective
ATangaments:

Origmnal Certification Date

Special Conditions
Thse Bre o Spacusl condibong
FINDIHNGS AND DETERMINATIONS

By signeng this Awand on bohall of FTA, | am making all the determinations and findngs requared by
fadersl ke and reguiabong befone this Avward may be made

FTA AWARD OF THE GRANT AGREEMENT
Awemrried By

FEGERAL TRAMNSIT ADMINISTRATION

US DEPARTMENT OF TRANSPORTATION
Comtact Info;

Awprd Dhede

EXECUTION OF THE GRANT AGREEMENT

Lipon full execution of this Granl Agreemen by the Recipenl. the Effective Date will be ha dsie FTA or
the Federal Governmant owarded Federal assisiance for this Grant Agresmant

By sxecuting this Grant Agreamen!, the Reciplant intends 10 snter inlo a legally bindang agreemant in
which the Recipent
{1} Affirms thes FTA Award,
{2} Adopis and ratifees all of the lolowsng information i has submaied 1o FTA:
{a) Stalemeanis,
{b) Reprosentations,
ic) Warrantas,
id) Covenants, snd
(o) Malerials,
i3} Consenls lo comply with the requirements of this FTA Awand, and
(4} Agrees o all lerms and conditions sed forth in this Grant Agresment.

Yankion Sowux Trabe
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Comprehensive Economic Development

Strategy
cEDS

RN
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Tribal Contact Information

Yankton Slous Tribe
PO Bon 1153

Wagner, 50 57350

(605) 384. 3641

W ynkionypyinibe nel
Business & Clairs Committee
flabert Flylng Hawk, Chalrman
r b it

Glenfond "Sam” Sully, Secretary
ey @gmgl (om

Kennelh Cook, Treaiurer
kennyc By nkionsQualripe nel

Gregory Cournoyer, b, Councdman
ReturAoyer 4@ gmad com

Andred Fischer, Coungibaoman
Aleg her By gnktonfouriribe net

Derrick Marks, Councilman
drmarhy Sy ankionssouxtobe et

Ezp Spotted Eaghe, Councilman
Wgoltedeagle @yankionyourrde ne:

lody Pephier, Counciman
fephukn By bbb €0
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Introduction

Thas document surmmariies scondmic development planning effarts of the Yankton Sous Tobe (Y5T)
foliows the Comprehentive Economec Development Strategy [CEDS) Guidelings etablrnbad by the
Economst Development Admdnistratisn (EDA). The Y5T recognizes the value oo utdinng the CEDS a3
mitans of engiging Triba! members and entited in the development process. Tribal lesders ahio
recognare that no single planning initiathee of set of strategies can address every development chadlenge
D Srtiat mpn,

The CEDS will 4erwe 85:
1§ An outhine of Tribal developrment asprations,
21 Arelerence guide lor developrmenl related facts;
1) Avehicle for policy formation and public engagiement; and
d) A baselineg for measuring the impacts of Tribal actions and projects

the CEDS process canncl b expechind 10:
1] Accwrately predect il fulure events or development concitsons,
2] Conchuiively determane the direction the YST will take in responte 1o developrment e,
1) Precisely identsfy all projects and program prioritses for 8 given period of time, and
d] Completely address known or anticipated development needs.

These kmitations ate a recognition that the development “smanonment”™ changes rapidly and
contizally, The ¥5T wall $irive 1o update this document on a regular basin, it will a0 endourage Tribal
program managers to incorporate ehements of the CEDS into their specific issue areas (ezamples
infrastructure, ramportation, workforce development. etc ). The scope and exibilty of the CEDS
process will create an inchsnse “tool boa” of informatsen, ideas and initiatres that iy e wtdoed

thrgughout Tribal gowed nmenl

| W LT
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Summary Background

The ¥5T is 2 non-IRA Tribe. It b also known as “Ihanktonwan Dakata Cyate® or “People of the End
Village™ The Y5T is locaied abong the Missoun River in southessiern South Dakots (Figure 1). The 5T
Reservaton has a totad land area of approximately 672 square miles (430,504 acres), with all Tribal Land
being i Chackes bl County

FIGURE 1
Yankton Sioux Tribe Map

The Reservalson |5 apprommately 60 miles west of Yankton, The Missoun River is the primany natural
feature in the area

2|
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The Ioliowing facls provide an overview of the Tribe's hiitory and situation,
*  Tribsd Organaration = The Y5T & an unincorporsted Tribe operabing under a comiitution and by-
lws mitlalty approved in 1937
* Governance - The “Genera Council” (all envolled Tribal members 1B years of age and oider) iy
the ultimate legriative authority of the Tnbe.
¢ Management - The Business and Claims Commiittes |B&CC) conducts the day-1o-day business of
the Tribe. it contists of nine members who are slected every Do years,
Popuiation — 6,945 (7020 Centus))
Largest Communey = Wagner, population 1,490 {2020 Cenaus)
Language - Dakots dislect
Cultural identity = hanktonwan Dakota Ovate heritage of the Great Slous Nabion

Demographic snd Sociosconcmic Data

Population

The Yankion Sious Tnbe has 3 strong population base, especially when compared to Charles Mo County
#% & whode, The Tribe has seen wome Muctustion wn the papulation over the fast 25 years which B shown
in Tikdg 1. The greatest growith weas shown beteeesen 1990 and 2000 The populeton fell between 2000
drd 2000, but then began to grow sgatn betvween 1015 and 2020, The other reservations. in the state sl
registered ancreases durmg tha time penod, in tome cases muth higher that the state rate. The
reservaton’s populiihen gaan in the JO00's o Ekely due more 1o 3 natural inciesse, a significsnt incieate
in the fertility ate, than to n-migration.

Of the 5,545 peopie living wathen the Tankion Soux Retervaton, 1 B85 are AmerncEkn Indian There are
2895 enrolled members of the Yankton Sous Trbe

TABLE 1
Populstion Changs 1990-2020
A 1990 2000 M0 F T ] ] [
Change | Changa
1990 s
- s | 2070
Fiarsletosl B, 269 B, 500 B, 855 if, 8 6,945 17w 64 |
(Sowmtibe | | | Tl | |
Cherles kn 8,131 8,150 9,119 %239 3171 1. 14 |
ety sy, I PURL NI ST TS ICAE IS
Sowth S5 004 T4 B i 180 B4l 190 B, G5 7 1.0 a9
| Dalbote _ _—
Uaksd 748,709,873 | IAL4Z1,906 | 308,745,588 | 316515021 | 331,849,281 11.4% a5
ety i

Chaege caiculaind o= 1990 1970
Sowwe 1990 J0O0 M9 FE1Y. J0N)Ceren Dt

A shown i Tablg 1. three commandy wied populatbin proseclaen models all predict that the reservations’
population will begin to slowly decline over the next few decades. Thit projection sisumes that the oul-
megrationt rate remains aboul the same, The predictied decline in population iy similar 10 that of Charles
Mix County a5 2 whole, although the county’s population is prosected to decling at a faster rate than the
Yankton Sloun Reservation

Al Fans
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Tably 3 shaws the percealages of the populaton wnder 18 and over 65 &3 well a5 the medun age. A
companion o “population pyramids” for the reservation snd the siate dlutirates the difference in
population dynamacs, pig Tabley 3A and J8. The honzonial bars in the pyramds reflect the relative
number of peopke in each of Lhe age groups shown at the lelt. On the Yankion Sous Reservation, the long
bars at the bottom and the shorter bars toward the top ndicate that there are many youly peopie ¢n The
reservation and relatvely few elderty residents. Statewade, there are relathvely fewer young people, buat

FOME S&nEDrs.

TABLE I
Populstion Projections for Yankton Slous Tribe
Frojeition biodal Chasga 1990 Fo 200 g2
ot
Byl ey 106/ Decade | 6854 6,801 6,207
Poi-ra-al  LEEW/ Decade bE¥9 L1 6976
AP Year %)) 5210 5923
et Flsreey ard Dbefuendan Duwmn =
i4,0a00
13000
L T
8,000 e |
b . -85 A8 -8 -0 -8-0-0-0-ae S0ITh
GOO0 e i E L g
o oa . - —_—
Ll Y L —  — .

4,000

F ]
nu‘\!ﬂ-h- -
5535888

1043

103%
1036
1037
1039

1038
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2041
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Age Chavacteristics
Arse WiUnderlS | %sSondOwer | Mesn Age |
Yankiea Tious T _ 16 173 s
| Civaries Mty Coumty 295 ' 4 Wy
_ 245 16.7 A
| Ui Sy 114 16,0 2 i

Sadn i L e Dl

TABLE 3A
Yankton Sioux Tribe Populstion Pyramid {2020)

Yankton Sioux Tribe 2020

% m % % s i i L L]

Spurte SO0 Crrmes Dails

SV ars
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TABLE 38
South Dakota Population Pyramid (2020)

South Dakota 2020

3 i% % ™ s i% in L3 L]

Per capita income and median family income figures on the Yankton Sious Resenalion are much lwes
than im the state and the nation, but they are relatreely chose In comparon to Those of Charles Mix County.
The Yankion Seoux Reservalion does compare more (worably 1o other reservatons m the state. Low
income on the reservation i dut 10 2 lack of guality jobs, most notably in the manulaciuring and
technoiogy sectors, which keads 19 hagh unemployment levels. Many young people hawe no other choice
Isigt b0 Beave the resendation i ordier 1o Mied ol

&
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TABLE 4

Incoaree MiEaLnes
Area Par Caphts T Hounshond Medion Family |
= .. . ridad Incoma e |
#'- 521,554 SaBAT? |  SSTAM
Coumby, - . 533 636 852 %48 S61 585
%:& A £31 415 559 59 £77.043
Sintaa ! £05, 584 i i S0, 06

Sogrrw FOPD Covon Darta !

The percentage of people Inang in poverty on the reservalion & considerably highas than in Charles Mix

County, the state, and the nation, but roughly wamils vo other reservations, 1ee Tible 5.

TABLE S
Percent of Population Living Below Lawel 2015, 2020
Arem w1 M0 |
1% 11.0% |
2% 20.0% ]
14 1% 11.0%
15.5% 12.8%

The Tribe operates elementary, middie, and high schools; one of which, the barty Indian 5chool, oifers a
residential program for students in grades 7-12. In additeon, the Tribe operates the thanktomsan
Community College. Tablg § thows the educationd attsinment on the Yankion Soun Resencstban
compared with Chatles bix County, as well 21 the state and the nation. The percentage of adults on the
reservation with at ieast & high whool diploma is shghily kener than the state and the nation, but i very
senilar 1o that of Charles Mo County. The same & tree of the percertage of adults with 2 college degres
whan compated 10 the counly, state, and netion

TABLE &
Educational Attainment smong Persons 25 and Older
Afwa o D
HE Gradustes | Cobega Gradustes | M5 Gradumtes | College Gradures

Yk Shonus Trika nm 14.7% B % 186N
Charies il County _ B0.7% 155% BT 2% T e
[South Dakots. B T 92 7% T T 'j
[Onited Stotes - mon 7% [Ty TN

Seoargw: OG0, MM Cibfriua Data

e
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Labor Force
A3 i the case on many Induen reservations in the United States, unempioyment rales on the Yankion Soux

Reservation have iraditsonally been high, see Table 7. The Labor Market Information Center Confermed
et Siboalbkon.

TABLE 7
Unempioyment Rate, 2011-2020

Asun o mz my i ms | a0 |
11 9% 11 ags | 9w AW | W
[ E1% Ba% 7% 6% 5 1% 4N |
_%m i BN T 5 0% & i5% 1_51.__!
(UniadShubas | ETR | 93% M 2% BY% | s

St Lates Bl et elbgemgt ot Caral o B0 Diergel 0 (bt | Mg w1 i wTh S g il | el BT g

P 1Y, JOT0 A o  grvarnigrany ey Dte, U3 Cermed inpiss

The reservaton has seen @ dramatic shift in the make-up of is work Torce, In 2010, ower hall of women
16 veari of ape and older on the reservation were in the labor force, but by 2020, 59% were a part of the
sbar lome, see Table §. The percentage of working women on Lhe reservalion who have young chaldrnen
hai slie increased substantially i the Las few decades. These trends have brought aboul maor social
challenges, such as the noed for move day care facilities, The Tribe provides day care programs for paents
wha are woarking, attending school, job training. or b search programs, The feet are determened on 3
slidsng scale based on Income

TABLER
Percint of Woman 16 and Owir Employed in the Labor Force, 2010-2020
2ra 200
AL 4% 50 &%
_SBE% TF S
] 67.9%
EL 63 4%

Yo POLR PO Cisnes Dwtd
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Ecomuirrry

The Yankton Skour's employment base & dependent upon jobs within Edwcation, Health Care, and Social
Aggagtance. As noted in Tpilg § 2T% of jobs on the reservation fall within thai sector. The newt three
largest employment sectors are Agriculture, Fosestry, Frahing, and Hurmbng Minang (131 W) &rs,
Endertamment, and Becredtion, Accommodaton, Food Services {10 8% ); and Puble SAdministraton 11.1%

TABLE 9
= Employmant by Category, 2000 =~
_Chvilien Ompricyed Populstion, 16+ 447,607 3,833 | 1647 | !
Agricaioes, Fyrestry; Faling snd e BN B18 1™ | a6 151N
'ﬁ' ILENE 7% 126 o™ e | s |
iy — st | x|y i % |
[ S - 12.558 28% s RE] n 1% |
%m-—ﬂﬁ!l!m—u ﬂ—'l-'l"-‘-'! s e '!-!:E— '\-‘l = —'.-“ 131 L '—"— |
Trasporiation e 19,274 &% W | e 138 5 %
“iermotinn, 6734 15% a8 1% | a3 16 |
Fnance s insiarsson, Rl Catate wnd 22793 23% 190 | - e
Axireinitrefie, Ye i bty 4,580 BE% 194 4 13 4 %
_Services _ _ ke aallhan QT |
dwontimst Surviuts, Hoshth Core, o 107,425 24% 968 6% i 1%
m"m ' 40,036 g% a0 10.4% 1 186 10 8%
. | S | . s -
. R T m - | i
| Sdeninigtration) | ! ;|
" PFubdie Admindstation 21.076 a7 W5 | 1% %5 |

Laared MM Cofried Dals

The magad emiployeds on the relen Jieon Mre 35 foliows:

= Forl Randall Casimg

inglian Healh Service
Tribal Office

Bureau of Indian Afiairs
Rarty Indian School
Yankton Sioux Travel Plars

Housing

There are 2,627 totad houseg units on the Yankion Sious Reservation as of 2020. Singhe family dwelings
make up the chear magority, B4, of the houlng units on the reservabon. This is 8 signifant percentage
as singhe-lamily dwellings make up only 71% of The tolal wnils in the state,
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General Housing Characteristics
Senrth Deerrta Charkes Mis County Yarkion Shows Tribw
2015 ) 045 20 2018 2000
 FIOUSING DCCOPANCY ' z
] 372,128 196,817 145 3012 2,584 2637 |
ST urew | o | 3ae | zim 215 |
Unity ng,m 48 519 EFS TEY 470 o __ |
1E 1M 1.8 14 1.4 L&
' 55 T &7 a8 EE | 88 |
"ORETS I STRUCTURE T i .
m TR Yo 817 1850 1917 1.584 1517
H“ b 166,75 3114 1,161 1.03% 2,114
.;:HH 11675 15,085 .. -~ % AP 80
ol 5,269 7,453 % W1 W
.EH"L =T 12550 1d 754 41 L] L ¥} ad |
i 14,178 15.186 131 130 a__ 7]
| 10-19 gty 15001 17,317 &l o 58 &
£ 12,114 25.191 %7 61 57 [ ‘]
7 12.7%4 TR 755 1 13 1
13 108 [} ] 1] ]

Smarar J00%. 2050 Comvian Datis

Lints busit on Lhe reservation sre dightly older than thote built scrods the siate, but shighthy newer Lhan
those atross the county, The median year 3 structure was built is 1970, meaning half of the units were
bt belore that wear and half were built after, Construttegn of hgrmes remadingd lasrhy comnstent from the
1950s thagugh the 1590, The decades which saw the miost significant amestment in housing comstruect on,
with the exception of homes bulit In 1939 or earlier, 19708 and 19908, Thede were penods of massve
inobvement Trom the federal government usang several programs to constrect homes and other dwelling
whaty Tabls LOB iMustrates the numbes of units thet were buill s each decade from the 1940 1o present
day, a5 well a3 the number of units constructed pros to 1940 in the Yankion Sioux Reservation's case,

25% of its wndty weere contlnected Beltore Wiorkd War Il

TABLE 108
Toar Structurs was Bull
i South Dakota CRBvhEs Wb Courtty Ywrkton Sous Trive
- 05 020 mMs | 2010 018 o0 |
| Votal Hous . 372,318 3% 817 3.850 3.512 7,584 1627
wter 545 18750 B L T & 41
8,065 16.954 53 By ir L3
5174 5524 . S A | A N | : S N |
E 45426 50640 |  s64 | 0 My | 367 e |
3,008 mee | W 4 & 0 L M
&3228 518 40 o & 1 ]
%. 11512 1313 % Wi | m ]
i 306 N4, 472 3R a7 67 FLr
S0 - L - 1 13am 16455 FID 181 130 100
- % 59,159 &R0 1.168 ] 1187 38 lr-l_t_l |
%_'_ 1975 1977 1962 1966 1967 157 |
Smartw IS, PODOE Evn Dl g
WIFaer
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The growth of Familes on the resenation et led to the construction of units that mclude as many 2 five
bedrooms. The most common wnlt contalng three bedrooms &4 963 of the reservation’s 2 627 uris oF
3TR. Tabla 10C shovw the number of units by bedroom size, In South Dakota, the maperty of units feature

three bedrooms
TAELE 10C
Mumber of Bedrooms per
. s My His o] s p ..}
Totsl Lty 372,318 196,817 1,850 1,912 1584 1617
: 5,913 7852 33 45 64 ]
| 3 Bedronm 15,572 17045 13 01 144 m
] 109 439 109,658 %03 M 591 §53
% : 128,790 131,253 LA18 1424 1.059 %1
4 71348 78.906 810 B4l . S - _]
5 "y PR 1L 12,183 790 367 191 E

Smgrrer FEY, FOPE Conuon Digli

O the Yankton Skoun Reservation, S4% of unils sre owrner-sooupied, whdch i sgraficanthy lower than the
stale percentage of G, The average owner-accuphed household sine on the resenvabon is 3.01 people,
& fapure that is similer To obber reservations m the state, but significantly higher than the itate metage of

21.54 people.
TABLE 10D
Tenure and Housshold Sire
Scasth Dabols — Charles I-W_ Fulitvsy Sebvum
s ] s oo p_ il Fain. ]
371 A1E i RLT 1850 1911 1,584 2627
130,858 47878 3171 4 [ p114 1138 |
115 19 TR 95 21X 2.11% 1,380 L 450 I
105,639 111,343 b ] 534 T m |
154 154 26l &7 163 im |
725 219 119 108 150 343
= ]

Smerw J1D MO Conaan

Housing wakues ane much lower on Uhe reservation than they arein the state. The med|an value of owner-
cecupied waits for the Yankion Sous Reservatkon in 2020 was 5107 200, compared 1o 5174 600 median
value of owner-occupied units in the state. Table 10€ duplays the number of owner-occupsed units by
value ranges. The growth in medisn value has been verige when compared (o the median value 31 the
Mate and county kewvels between 2015 and JOX0; howewer, the median value for The Yankion Soua
Flpia rwalenm Femdend Guile bow OO parat ey

Vi
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TABLE 10%

Value of Owner Occupled Units
Soruth Dukota Charias Wiix Coundty Yordkton Sows Tribe |
MWis | o0 s o A8 000 |
I8 | 13647 1113 2115 1,380 1410
MSTE 76,464 553 42 444 e |
a0 3 603 B9 &7 ATd ETir
46,421 3,093 319 M0 [ e |
a0.445 474 285 _m 138 19
35,969 52439 172 16 14 142
20,006 34,848 135 115 65 [
at 5301 10,105 wh 113 40 5|
1.556 10m 11 7] 1 14 !
S0, %00 174,600 47, M0 111,900 55,600 107200 |

o FOTS. SO Conaun Ciela

Table LOF displinns Uhe aumbser of rented occupded whits in warlows ranges of rent padd. 1% of the wnits an
the reservation gel kst than 5500 per month in rents, 53% of the units get between 5500 and 5999 10
ety fent; keaving jwst 6% that are recebving rent cver 51000 in monthly rant. The median rent lor the
reservalion was 5552 o 2020 The figure |5 consistent with the medean rent pasd in Charles Mix County,
bt shighity less than the median rent paid in the state.

TABLE 10¥
) fent Pald for Reater Ootupied Units

= Sash Caitols iCharie bt County Tumiton Sour Tribs
1S ot i) DILS i HHE [
97,046 103233 nag B4 665 17
17,130 19,038 405 331 111 15
55,4803 29633 414 41 L] nr
11819 19,340 4 fL 4 m |
L6032 1,465 [] ] ' 1|
A6 B12 3 4 ] 4
6 | T R, T S
i Bil ] ] e _ a2 |

[ 655 561 5508 16 5508 5552 |

Mo Rent Peld 8593 L 104 HL 69 98 |
g JOTY, JOTS Drmen Dule

1|k
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Trancportathsn
The Yankion Sipus Reservalion's tramsporiation system o Bmited almost enteely to s roads amd
haghwans

TABLE 13
Road Mibri
Langth of Rursl Roeds [Charies Mix County) Tonkton Sous Tribe’s Madn Highwem ]
1,113 158 South Dakota Hghway 46 |
284 704 South Dakata Hyway 50 ]
0 US Highway 18 |
91599 US Hyghway 281
™.715 B
R 1. . | | & = —_—
B T, BT A
Sogrye 30 00T POTY Mtduager Msporta

For people who cannol dreee, the Tnibe provides a transit bus service within the resenvation. As for other
traniportstion optiony, thete i3 no commencal s service on the reservation, but there 5 a small Landing
stp for prrvate planes. The nearest commerncal adr servce is ocated in Sioux Falls, approzsmately 115
miles irgm the Yankion Sioun Reservation.

Livabiity index

The American Asscoation of Retined Persons (AARP} recently developed an online tool called the
*Livability index.” The Lhvability Index measures vanous components of commundty kife ingluding housing,
transportaton, emaonment, health, and chvic engagement.

The index mesures several values within sach category and then 3 summary topic score is calculited
The scoves for #ach category is companed Lo the United States benchmarks in the same categones. The

infoemation was determined for the total anea within Charies Mo County and niot just the Yankton Soux
Reservation. The owerall Ivability ndex of Charles bo County G 48.

E ¥ Ee
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The graphsc below it 3 summary of the category indices which contributed 10 the overall invabelmy index

Category Scores

Fropi i | Poe 8 g B P s e Fow o Futieey Sl Oy, Sgarh Miamars & apmore Ree mmmira g 0] el of B Def e 77 Pasmostry

Ranps Ihistimearial Bt agg 4400

£} Howiing f ——— N e
&t

D heghbornod o IR WO ety

3
. s mraporation BN |- LY By o
§4
T — 0 e ba sAeian
i
£ vawin o I — 100 W
L

il Ergagrent .- - =10, R
il

o Ovportumry o I : — X0 ek

ar
WMra

App. 277 /3



The category scomes are lited above, According to the caloulations, engagement was the highest sconng
category for Charles b County. The lowesl iconng cabegory for Chades Mix County was Health,

Anatysts can dnll deeper into each category 1o dacover the niues that were evabusated in order 10 cakculate
the calegory score, Each issue ibusirates the focal value and the value for the methan US nesghborhood

The foilowing graphics are taken from the research of the lvabdity ndes for Charles Mix County. They

reweal how the scores for Engagement and Health were calculaied. The indicators are coded to go aliong
with the rankings.

I the Engagement category, Charles Mo recetved haghes rankings in tetma of opportunity for Voting Rate
and Opportunity fod Chvic Imaoheemant. The graphic below dlustrates the details of the Engagement store,

L v iy
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The Health category i Charies M County's weakest area an terma of the owerall Lvabelity index. Charles
Miz County has highet indicators n mamy health. related behpnors and Sceess 1o care The behaviors
include the prevalence of umoking bnd obeity & well 35 scceis 10 exercise [aciktes. Another high
indecator for the cownty that i quite alanmeng i the Prnentable Hospitalization rate. This kooks at the
number hospitabizatons that could have been effectively treated or prevented with proger and routine
cutpabient care such as going 10 the dinic, Chares Mo County's rale m B1.9 versus the Medan US
neghborhood rate of 48.5. The index measures The access to heah h cane profetssonsls on a scale from O
to 25, with loewrer sooret being better. This it called the seventy of cliniian thortags. Chares Miz County
MEELLNES In 3t 16, which & considered a critical shortage of health cane professssnats. The grapha below
shonwt the wwores which make up the Health index.

15 | ¢
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| Environmental, Geographic Climatic and Cultursl Information
The YST is a sowvereign nation with the responsibibties and suthority associsted with that status. The
Tribe hat an “Erwironmental Protection Oifice”™ whose masion ncludes the overiaght of emvironmental
reguiations and the monitoring of sensitive areas:

& description of the arnes encompassng the 5T Reservation
wouhd incihude:

Climate — semi atid, with shausl ieinlall sveragsng 248
inechees [mupority falling duning the growing
sepsan of Apnl - Seplember],

Wind = The sverage wind ipeed i 13 miles per haut
imph] during the summer, pnmanly rom the
$OuUth and wieil Winter season winds average
15 mph, primarily lrom the north and west,

Colls —  The Reservabon contains several ditferent sod profdes, whach ane kndren 10 have
various characteristcs that impact agricultural producthvity, conyinectson lmitation
and drainage waitability.

Topography — The bres ton i frsmeioul $hopeng nd frateres dfsociated with "Misiour Rrver
Breaks®, The Tribe also wtilizes river bottom land and upland locations for farming
actrvithes. The “breaks™ have a wendency toward landslices and constrection practiocs
mast take that factor mio consideration

Water Resounoes — The Missouwrt River 5 the primary water leature, The Redemvation also
conlam weversl creeks and wetlands

16| T
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EDA's “Enwirgnmental Guidance for Grant Programs” is based upon the National Environmental Policy
Act {NEPAL. The following table prenides sn ovendiews on the Y5T's relationthip 1o common NEPA factors,

Tobls 11
Environmental Factors

Tople

¥3T's Situstion

1 State of National Parks

Sothern Charbes Mis County contains parn of the
“Missoun Mational Recreatsn River™, below the
Fort Handall Dam. There 5 aho a Kabons

Wildlife Refuge near Lake Andss

2. Widerness Areas

None Exst

3 Wed or Srens et

No Designations

4 Endangered or Threatened Species

5. PrirmeUnigue Agreculursl Lands

| Exist - Under Tribd Control

Endangered: Whooping Crane, Least Tern, and
Pabisd Sturgeon
Thﬂlmaﬂ Prﬁu I'Imr

{
: 9, Sole Source Aguilers

B, swrlund Site Hore KEnown

7. Marardous Chemical “-Il'llhdld\"l'ﬂ. Users or | Undergroaund Fuel Tank Sites Known o
Storage Facilities

B, Manufacturers or Users of Pesticides Pesticides apphied 1o farmiand, per instrogions.

lelrE.mﬂ il:[ﬂl'l:ﬁr‘lﬂﬂ!mn!ﬂirlﬂ!ﬂlﬂl

i 'Iﬂ Mliﬂ-.rﬂm Areas
11 m.tlmlﬂ'l Mlﬂ[ﬂl' Critical Polutants

M Wuwﬂhﬂtmhm

fﬂ'll'I'mI'lt and Natural Resourced (DENR|

: Huht Established (DENR sources)

o .

e e -

‘N State of Tribal monoring stations - Periodic
dured conditions from agricuftural practices and
odor aisociated with organit fertikaer and lagoon
T

| 12. 100 Year Flood Plains

Drasnage areas are kntwn

11, Archeological, Historic Prehnstone or Cultural

Sites are protected and sinclly momnstoved by
Tr'i:i-l nﬂ'-:rih
Mot Mﬂilr.ihll

15. Constrminis to Econdmec Developmen

" 16. Environenental Justice

L"Fri!nalnrmml:-e-n.imru an aoute awareneis of snd

Geographic lsolation, federal government policies
and a lack of development deversity are 2l
Coriraingy.

i
L

a visceral connection 1o the land and its role in
Their vves. V5T development policies will
emphasire the central place the environment has
in the Tribe's futwre.

—

1Y|F e

App. 280 / 331



| Major Emvironimantal lssugs [Not in Any Particular Order of importance)

The Yankion Sioux Trnbe has identifed 3 number of environmental issues That directhy impact The wedl-
being of indriduals and the community a4 3 whobe The mesiion of the Tribe"s Emaranmental Prosctsmen

Program i

“Protecting Human Healh god the Environment ™

This mrson i eapreiied thiough seven purpgae slatements,

1}

2}
1

5}

7)

All Trbal membeors are prolecied from sagraficant riks Lo human hesith snd the
enwironment where They bve, learm and work;

Efforts 10 reduce environmental ek e bassd on the best available scamtd information;
Federal laws protecting human health snd the emvironment are enforced fairy and
effectivedy;

Enveironmental prolection i3 an integrdl contideration in U5, Polgir: (oncemmang natural
revpurces, human health, sconomic growth, energy, IFaMIpORTANGN, Agnculture, industry
and imternatkengd trade and theie factor are similary considered In establiihing
envino e atal oy,

Al parts of sochety — communities, indnsdual, businesies, and stale, kocal snd tribal
governments - have 3c08ss 10 Bocurale infarmation sulficient to eHectively partecipate in
managing human health and envonmental rmds;

Erwironmenial protection contributes 1o maling our communitied and ecosyiterms diverse,
suttsinable and economcally producte; and

The United States plavs & leaderihip role in working wath other nations to protect the global
ErDNmE N,

The Tribe will follow the guidance of the "indian Emironmental Genedal Assistance Program Act of
1997 sn developing and sdminstenng environmental programi. Exsmphes of the Tribe's environmental
protection elforty sre precented in Tabie 113

T N R
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Table 13.

Environmental Initlatives

ISl cew

Program Area | Foous Specific Actions Onstroman
Solwd Waste ® Water, air and land » Regular garbage » Public awareness and
protectsan Colbection enhanced quikity of lite
» Public participation » Publsc information | & Animal and wildife
= Replace Trangler ! protection
Stanon * Environmantad feature
{ & Reduce Sobd Waste to BeELenL St
LanachFilll by 507% & Program delivery
Rayling - ﬁ‘lﬂe l.treu;u. ' t:nlimnnm material | El.'.d'l':l'lurllf ity and
reduction handling for cardboard, enhanced gquality of iife
| » Productive reute of newspaper, plastic » Effichent program
| 4pecific materials bottiled, paper, delrvery
alumanym cans and = Magtgrial rewse
frseLal £3m # Environmental
* Consumer education proteclion
# Busineis partcipation = Energy savings
‘Water E.T-Hnr I Wllﬂ_ll'-lﬂ wlﬂl;-ll—u - MHW_ & Utiligatipn of “gredn™
infrastructure assessmant, protection products
#nd precawtion of » Reducton in use of
poluted runoff mn harmihyl chemicals
wabtersays and = Improved
wailEwhies environmantal guality
infrastnaciure {wrater, &ir, €1 |
® Publec health education | » Perponal health
and cutreach mprovemeEnt
= Compiste ® Public polcy
comprehensive update engagement
of USGS GWSI database
Hazardous » identdy Brownheld | » Survey & Inventory « Successhul compieton
Wale Fropecls S of Brownlield propects
» Cwerught K
Enforcement ACtivilhes
* Opportunities for
Public Partic-pation
= Cleanup Plan |
Completion
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» Establsh indoor Air
Cuairy Program

= Tasting Homes for
Radon Gas & Mold

#» Ensure Homes are safe
o enhakbdt

Efwvironmentsl Conterns riquirg publc swareneis and 3 plan on how 1o Jddress the CORCEMS 33 Thens
a lack of publc swrareness of these ntuves due to nevwspapers and public televiion not being swailabie in

all greas. Lack of fnance makes these types of media unavadlablie to tribal members. Often, the only
aerdienead (3 by word of mouth, public speaking events or hand delbvered pamphdats, posters, Publi
swaremness of environmental concerms can onty happen if the public B awane of them,

The Yarkton Sioux Trike has the management sxpertive and "comemundty wili™ (o pursoe aggressive
erwvironmentlal protechion endescors. The Tribe's fubwe i Closely tied 1o sits histonc land base and

natural resources. The lnk between people and place cannot be broken, This fact will play a robe in all

Tnbal devslopment deoisons.

| Infrastructure Assets

Transportotion

The Y5T'4 traniporialon fesouroed Jm centened around road soeis and publ tranat services. The
*checkerboard™ nature of reservation nds kmits the extent of Tribal roads. The Tribe maintasns 22
s of Buresu of Indian Affairs [BIA] roads, inckeding streets in Tribal commundtees and housing

developments

The Yankton Sous Reservation i served by two federal highways [US. 281 and U5 18] slong with twe

witll mainLined state highways (S0 50 and 5D 46). Interstate highways close enough 1o provide
reasonable product shipping and wisitor access, Figure 1 showi The e rosd network,

0w
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Figurs 2
Major Highways snd Rosd Network

i - 11

The Tribe's transit system maintains 2 fleet of three buses. Ridership exceeds 16,000 per year. Tha 2017
redership of 16,292 persons was a 15 percent sncrease over 2016 figures.

Public transporiation 5 a critical service for Tribal residents; especiaily persons with limited mobiity and
el IS L.

The Repervation is not currently sened by » rasirosd. However, the “okd” Naga-Platte bine may be
reactivated as development opportunities arse. The rad bne has been rehabbed as far as Tyndall [Fagure
3} Extendung sernce 10 Wagner may be a realistic espectation in the foresesable future

21| Fau o
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Flgure 3
Rilrosd Bads

- g

General aviateon lacikties are accessibde in Wagner. The nearest airports with reguldtly scheduled
eormmercial g e 3o Siour Fall {110 miet svey) and Sious Clty [118 mules saay).

Another Iraniponaton siue that directly impacts Tribal membert i3 pedesirian wllwy, Houiang
subdirniions are ofien locHed on the edges of commundtees, which results in long walks to busnesses or
services. Safe walkwiys are important for a8 resicents, but they are oritacal infrastructune for peraons
withowt other reang of trvel. The T5T has expanded wallnwray networks and i intends 1o make
pedestrian and becycle routes part ol all Tribal communities

The ¥5T'3 inclusean in The “Matwe Amencan Scermc Byway™ offers addibonal 1eurmen potentuil. The

Byway, when fully implemented, will present viadtors with a unsgue vew of Trbal ceiture and &
perspectve on the connection between the Y57 and its sncesirsl land

R
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Water ond Sewer

The primary source of polable wates on the Reservation o the Randall Commundy Water District,
Fandall serves both commnitios and rural residents. A rember of roral homes are served by well water,
bt this sowsroe has tgnifecant Emdation;

¥ High hevels of bacteria or toxic compounds.
¥  Undessable minerals;

¥  Poor Mow rates, and

¥ High maintenance costs.

Water quaity and quantity impact perwonal heatth and lrvestock productsom opportunities

[ Emerging o Declining Chusters or Industry Sectors

To evaluate the dynamici of industry cluster for the Yankton Sioux Tribe, & langer geographic regeon
beyond the tribal boundarnes was sehected; namely Charies Me, Douglas, and Gregory counbies. Anadysis
of the industry clusters lor the regron comiidened the dynamecs of cluster employrment between 1338 and
2016 {the mast recent data avadable using the Industry Custers tood on the STATS Amersa welsite

The mdustry clusters that were considered “stars” both concentrated and grovwsng [Location Quotset
(LQ) greater than 1.2 and positive change in LO between 2012 and 2019), were Uivestock Farmang (159
employed, 501 in LQ), Traikers, Motor Home & Appliance (70 empicped, 787 in L) and Lnstock
Procesting (98 emploped, & 34 in LO). The trends surrounding each star industny chuster indhcate thal the
chisters thould contsmse to groww in employment. The reglon has had sigrificant growth in agricudture,
weith Lbvestock Farrming, Crop Farming and Livesiock Processing. The reglon’s agribusiness industry should
TEMann SUrong a5 vy oomamunities imesst in grain elevators and faclities. There is alw 3 sirong
horapst slity indursiny in the reglon due mainby to the operation of the Tribe's Fort Randal Casino and Hote |
putside of Picksbown, 50

The Hospetality cluster, whach also has a L of 43 (specialired), there is a strong lmkage to the marketing
cliniter. The Marketing chater s Baked to the Diinbution and eCommerce chaster of L0 of BT,

While most of jobs in The Howpitality [Tounipm, Product kon/Technology and Heavy Machinery, and Printing
Lernces are the major cluters centered in Charies Mix County, the jobs in the agricuiture dusters ane
highly concentrated in Douglaz County due to the emphoyment at slevators and co-ops and ag sennce
edtablrhements.

The ermetgag clusters in the regon, thase that sre nol concentrated but ane growang. mcluded Litiities
{50 employed, 1.01 n LQ), Lecal Food & Beverage Processing B Distabution [264 employwed, B8 in LT,
Local Howsahold Goods B Servces (RS employed, 67 wn L0), anvd Real Estate, Canstructson & Development
(484 employed, 55 in LO)

The region has specialined n the Local Health Sennces chuter. The chusher is concentrated o industries
such 34 hospitals, home snd residential care, healthcare provider offices, drug sores, Tunersl homes, and
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medical equipment distribution. Most of the empicyment in this cluster & due 10 the concentration of
employmant m the health care sextor in Wagner. The indian Heslth Service [HIS] has a significant
presende in Uhe commundy,

Relationship of the Area’s Economy to the Larger Ragion or Stabe

Looking 21 employment on 2 more specific scabe, there are worme strengthn and challenges in the Yankton
Sioun Tribe"s economy. Like the state, agricubiung is an mmportant component in the locsl economy with
Crop Farming. Lvestock Farming and Livestock Procestng as the major clusters.  The school or the
hospital are wsually the largest emplorpers in 8 wmall Lown in South Dakots. For the Tribe, the hospitality
and health care sectors are the largest emphoyers.

Between 2015 and 2020, employment in the government sector has dropped significantly, but
CONCENITation in the SeCtor remaing concentrated. Yankton Sious Tribe's LO in gowernment has decressed
from 1.68 in 2015 w 1.06 n 2020, maaning that emphoyrment in this sector is very concentrated compared
to the fiate. Such emplmament in govermment hai limided employment opportureties In other producive
sectors wuch o manulacturing or whokesale trade.

Factors That Directly AMfect Economic Performance

Charles Mix County wird wed o evaduate ils capacity lor mnovation and components of ecanomic growth
ushng the Innowvation inteligence applation from Stats Americs. The oviersll inmdvston indes lod the
ooty 5 abowe the benchmark level of 100, a1 1073

Iimnorvathon Inputs

Withiri the Human Capital snd Knowilsdgs Creation Major Index, the Educotiona! Aftainment Core inges
is the strongest component [Index of 123.7). The county has above Jverage marks Tor reuidents having
attended wome college, but no degres 34 well 31 thote who have obisined an munciate degree. The level
of residents recetving bacheior's degrees and higher & also sirong.  the Knowledge Crection and
Technokogy Deffusion Core indes i3 scored st TB9. Factors under this Core Index include Patent Technoiogy
Diffursson, Uneeersity Based Enowledge Spillovers, and Business iecubator Spillowvers Ondy Patent
Technalogy Deifusion reporied an index with 107.8

Research on knowledge iplbovers hay often concentrated an the effects of onduntry AED on regionsl
annovaiaon. 1 B thought, howewer, that uneersmies are less competithee and bess profil-dreeen than
inchuitrees and, ai a result, their knowledge shouvld spread more widely across institutions and regaons
These knowiedge spliovers can triee] theough social thes, meetings and Informal contacts.

The STEM Education and Oecupationg Core [nsex (3 941, mainky dus ta the soones in the Technology - Based
Enowledge Decupstion Chaters inden [12009) and High: Tech induttry Employrment Share [111.8]. This
rrend i also observed nationwede, but of 5 expected that scores i STEM Education and Technicad
Oxcc it e, will ririd i (e Tuture

The Buninads Dynamics Major Index medseres ertablithments, astablichment dynamess, and verture
eapital. The Establishment Formation Core fnger 8 1131, which includes a score of 1152in the
Eatsbihvment Birtks to Al ErviabEshments Ratio index. The ratio thowrs how mary new butinets localons
are foemed relatoee to all establishments. This 5 2 measure that can provede meght Inlo the eomames
"creathve destruction” in a region The Change in Estabinhment Births to ARl Extablishments Aatio had a
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score of 1295, whech measures the rate of business formation cesr time. H the etlablishmant barth rate
i declineng, it 3ignals 3 potentiaity less dynamic business environment,  These measweres Lignal heaitiry
actiwity wn the business market. However, therg are no jobs that can b attnbuted to “eaport™ aCtviles
m the tounty The Estoblishment Dynamacs Core index measures esiablishment enpanions weryus
contractions and establiihenent births versas deaths: bascally, mesuting how new firma are replacing
obder ones. Charbes Mol County had index of §9.5 i these meadures, respectively. There spoeari ta be
some reom lor developmient opportunitees due 1o the dynemics of firm births versus deaths, The most
significant score in this core indes iwobved fems in traded (export) sectors Charies Mix Cownty Bnd Uhe

region has not had sy venture caphial investmend over the past ten years, thenefore it did Aot score an
indlex valiue in Thes area.

The Business Profile Major Index mepsures foreign iwestment, high-speed internel connecthity,
establishment sire, and proprieiorship rates. The strengths in this magor index |s the Proprieforship Cove
Index and the Conngctivity Core Inden. Charles Mix County had & score of 14890 in the change in
propriciorship rate, which i3 3 The-year change in the proprictorship rate, showing whether
propretorship rates have increased of decresied. The county soores well in the mestune of availabdity
of capitsl Irom all banks, Local banks are more lilkely 10 lend to imalier ems wiwere relationships snd kocal
knowledge are imporiant, and stanups and firms that do not have an sstablnhed track record. Rurgl
preds of South Dakota, including Charles M County, have relatively good nternet access, and it i
refiected in an index score of 157.1 in that area. Computer and internet wiage by farmers i s13ocisted
with higher complexty and greater sophistication in farm business and (arm management. The ndex
phowi mo Tonesgn Girect imeetiment in the Cownty,

Iaracrwitlcer Dot eits

Thae cutput side of the Innovation index inchedes the Employment and Pioductivty Magos Indes snd the
Econamic Well:Being Major index. These twd major indices are strengtha which contribute 1o Charkes Mix
County™s headbne index joone,

The Employmant and Producthvity Major Indix includes the industry Performonce, Groks Domestn
Product, and Patents Core indices. GOP per worker can be used a3 2 measure of productiety and economic
performance becauwse I Includes both compemiation to labor and retenns 10 capital, Inncvathve products
of processes would not be undertaken if the action would not increase wages of profits. This measure
tracks whether productivity in a reglon has been prowing o B stagnant, The County extely in GDP per
worker 54 well 23 the change In GOP per worker, earming index score of 151.5

A couple of the lower-scoring indicators i the Employment and Productivity Major Index is [he change in
share of high-tech industry emphoyment for Charkes Mis County (1080, which rankd Charles Mia 2,5881h
pmang ower 3,000 counties] and the rabo between job growth and population growih [111.9]. ket & the
share of high-tech employment in 3 counly B a0 Fporant Apul, the extent 10 which thal share s
incrasting relstie 1o otdl employment B 30 important performance mesure. In 2 Lmilsr way, ths
mieasure abvo registers the degree 16 which home-grown, high-tech firms have expanded their presence.

The County |s strong m chuster diversity, strength, and growth. These * eggs v many baskels™ meapres
guantiy whether a region is relatvely concentrated m just 3 few industries or whether The regeon has 2
broad sionment of indusiries by companng the evenness of a regon’s induitnial employment M

A5 [ Fui

App. 288 7 331



againgt 3 national value of industry diverstty, The County ranks 511 among these chuster measures.
Recent myestments in rai infrastructure will help déversify the economy even more in the years ahead.

The Lconomikc Well-Baing Major Index eaplores standard of lveng and olher sconoms cutcomes for a
region. OF all the major indices, Charkes Min County scoves the best in this area.

Per Capita Pervonal Income Geowih
Fawverty Rate (Average]

Unemployment Rate [Ayerage)

Mer Migratmn (Avefafe)

Growth in Wage Salary Earmings per Warker [Aver e Annual]
Change in Propretors income per Progrctor [Sverage Annual)

Winile there are several indicators. which strengihen Charles bio County's innovaiion cagacity, there it
certanly room for smprovemend 0 mcrexied capacity n e aress of universty-beied bnowiedge
spiffonee, venture Capatal, foredgn imeesiment, and patents.

| Economic Relationshps f
The ¥5T has advantages that contnibute to ity economa potentisd. The SWOT Anadysis sectiaon will further
exphore the Thibe's ECOROMIE SMuaThon, Bt evedsl natural Teatures Bnd unigos relionihips with
influence deveiopment decisions.

Iz River
The ¥5T has hestorscal, oultural and phyacal relationshaps with the Meossowr Rineer and the Lake Franos

Case Reservoir. The River served a3 the transportation corridor that led to the encounter between
Mative culture and Lewis and Clark The legend assocated with Struck-by-the-Aee snd Merrweather
Lews framed & peacelul co-exmlence befween vasthy diflerent cufiunes

The Missour Matkonal Recreation River bonders Relervateon (ands fod
spproximately hatl of ds "398 Mide District™, This natural fiowing river
segment offers dramatic scenery, wikdlile viewing and water based
fecreation, its (owrsm poraibiinbes are virtually unlimded

in pdirteon Lo 42 historle significance and natural beauty the Maioun
Rrver landscape presents oppartunitees lor paisnee and low density,
limated development. Parky, nilure dreas 3nd pritervel could, i theory,
ekt alongside pobl course, howsng developments or tousat kedges. The
“Miissoun Areer breaks” offer vnegue writas and nateee vegelation

The Tribe has considered propects ranging from marlnas Lo resons
Regardicss of the idea, the spenal relationshap 1o the rhver will be
prlErved.
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Lmployment Cepters
The largeit employers on the Reareation:

Forl Randall Casno-Hotel

Marty brdeiin SChood

Yankton Seous Houting Authority

Yankton Seou Subdsiance Abuse Program Tacilitees
Indisn Health Services

Yankton Sspux Trawel Plaza

The Y51 has conbinually strived for opportunties 1o manage ity own afairs, while creating meaninghul
employeent for Tribal members. A tolal ol 12 progiams are operated through the provitions of PLSA.
633

* V5T Higher Education

= Y51 Aduli Educateon

* Y51 Adult job Training

= Roads Mamtenance

*  Indun Child ‘Wellaro Act

= W57 Social Services

*  Game, Fish and Park

* W57 Court System

= fid 1o Tribal Government Eneollment
= Y57 Realty

= Harerdous Fuets/MNatural Resources
®  ¥5T Law Enforcement

A4 leaders of 3 sovereign natson, the ¥ST Butineds Snd Claims Commttes has responddbilities bespond just
managing sernces and programs. However, whal better way to promote seil-suificiency and mutusl
Suppor than 1o creste opportumiies for employment and personal growth. Tribal gowvernment
employment is one vehicke 10 achieve that goal

Government, educatson, bealthcare and the visitor industry are economic sectors that offer employment
for a large number of Tribal members. Apprommately 150 prople work in gevernment snd over 300
Tribual and non-Tribal pevsons are employed by the Fort Rendall Caaeng and Hotel Waork experence 3 a
vatuabie asset for arpone wbeking 10 wilablih 3 carer Tribal smplorment cenbers prowde both gairtal
employment and the eiperences that contnbute 1o professiona and peronsd advancemeni

Lpmmynity [iaion

Yankion Ssoux Tribal leaders have embraced the values of partnerships knd communstaton . Tribat
seraces and allied programs are directed via the partiopation of 1T boards or commitless. Thete bodies
mary be alected or appoented, dependeng upon the tuation. Approximately 160 pertond are irvohmed
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with the vanous boards. Their roles range from policy development and fundraising to program
oversight and riue inpuwl

The Tribe's diablog effarts are not bsnied to internal affairs. Tribad members have been workmg on
mutual problems with indrrduais from anea municipalities snd organlzations with Tribal connections
The wilkngness of the Y5T 1o engage in frank conversations on a wide varety of siues i 3 lundamental
Basildding block for improving conditions for its members.

The Tribe's inclination toward pubhc indusion stems, o pan, from s governmental structure. The
"General Council™ & the "ultimate legislative suthority of the Tribe.” It conssts of ol eniolled mermbers,
age 18 and oldes. This form of grassroots democracy may be wewed 35 cumbersome or ineficent to an
outsider. but it provides & woice for 3l members. and ensures acoountabelity m Tribal decron.making
Inclusive decsions provede clarity and direction, These qualities are an advaniage in sconomic
dewvelopment eadertakings

Factons impacting Ecanomi Performence |

The Y573 economx wtuaton K impacted by a number of factors. The followsng graphics dusirate
coemmon snfluenoes.

Negative

ErnployTnent Life Chadlenges
Factors
Matching Skills Bad Personal
to Jobs Oholces
Social Problerms
Lach of Program Fareenr Cirmier

Continuity Opportunities m.:dumlm

The Y5T is struggling with the social probiems that plague other reservations and socety 35 & whole,
Dirugs (math and opioid addscticn), broken Familles and orime see taking 2 toll on ndesiduals and
drasning awey the polentisl of too many peopie. Grattroots activitem, Tribal mitiathees and persanal
commAments are having an impect, bul the challenges aie 100 karge 1o climinate over a short
timetrame

WIFPaze
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Governmen! podicies are facts of life that contribute to slow or neffectve sctions. As noted previouwsly,
the ¥5T has assumed the responsibdlity for 3 number of senvices vnder Public Linv 93-638, Managing
TESOUIES Closer 10 Lhe ullimate beneficiaries shouid enhance effectiveness and efficiency.

Finalty, Tribal empicyment prospects are redated 1o the gualifications of individuals and the nesds of
employers. Tribal jobs offer a career starting point, but private employment may bring more
opportunitses to the most persans. The “gap”™ between skifls and jobn i being narmowed, but maore
Iraning and development RCEnines Be nesded,

Phwsical Demographic

Land and
Tribal Young
Water
Identity Quialit Population
Enhanced Enhanced Enhanced
Commumity Visitor Workforce
Cohesion Potentlal Potential

Thae Tribe hat 1o continually battle wih the bragder culiural cenditions Uhat weaken cammunity uRity
Regardiess of the inflyences, the Y5T's future is directly lmnked 1o its beritage and cultural strength. The
Tribe's powernenenial seructore, soclal customs and comman beliel syitems are based upon mutual
reipect and support. This charactenistic, while it may result in longer decision-making timeframes,
ensures that major Bsues are sddresied for the benelit of all members.

The reservation’'s pinsical gualities heve been reviewed prewiouily, The YST has the potential to develop
hegh guality ervironment based experiences 1o attract investment and visiiors,

The Tribe's Notwre workforoe has the numbers to entice emiployers. The relative “youth®™ of the

demographic profile offers 3n opporunty for 3 wide variety of employment. Appropnate job traning
and irfe skill pducation will haip the workfonce reach o5 potential.

Aocess to guality healthcare it both & problem and opportunity. The T5T has benefted from local diatyii
treatment faclities and the constructson of & Vetersn's Admindgtration Chnig in Wagner, indian Health
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Sennck polcies have cost Tribal members Jccess 1o emergency wrvices and pnmary care The Tribe hod
researched home health program issues and found that

"The delrrery of medstations and other rehabilitative services to elypble
patienis wouwld also provide more emplgnmen] cpporienities in the
heatth fedd "

The Tribe wall continue to encounter challenges in provading health services, bt it
has the management struciure in place to make progress

Tribad Health Director

Tribal Substance Abuse Program
IH5S Contract Health

Community Healkh Difice

Tribal Health Education
Community Health Bepresentathee
Youth Dutreach Office

-
[ S——

® 8  F B R B

Educateon is 3 factor in Tribal development prospects. High school dropaut rates ane spprossmately 19
percent. The Trbe has developed ahematnng middle and high school courses to mnorease graduabion
rates. The Trie's lhankionswan Community College provades a local ahernatee For hagher educaton

Another factor associsled with economic polentisl m the Tribe's land base and agricultural potential
Appromimately 100 000 stred of Tribal Lind it being fapmed in 72 locations, Farming it 2 major eduitny
South Dakots and valuve-added agriculure has growth opporiumties.

Walue-3dded actrvities could inchude livestock raming, hourism or commadily protettimg The Tribe s 175
head bulfabo herd could generate income from afl three aotbeilies Aocording o the South Dakota
Department of Agncultwee {August 2015), 56 8 percent of economec cutput in Chares M County was
decived from agriculiural sources, slong with 35.5 pereent of all jobs, Agriculiure wall be par of the Y5Ty
EOOROMmIE Mix going horwand,
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SWOT Analysis

| Analytical Context ] |
The YST will revsew fs development "ifengli, weabneiies, opooriuntied snd thieals” withe the
wibuet that influence Tribal e uen-making. The development pararmelers may be ilustrated through
the Tribe’s official insignia and motte, which was adopted on September 24, 1975,

The symbolism contained within the insignia is sutned below,
® The "V |5 abo & pipe. It represents the stremgth of ke, It alo imples rirokght ol 53 being
HTROrTant I Cormmunicaling,
# The “zigzag” means prayer. to band the home n kove and safety.
% The color “red” represenis ife and when painted around the lower part of the tips asuned 3
[riendly welcoms.
%  The use of “yellow™ ugnifies happiorss i the home,

in gurumary, Trbal walues nchade:
¥ strength
¥ straight tolk
< home
<+ friendly welcome
The Tribe's siogan of "Land of the Friendty People of the Seven Councll Fires™ imparts 3 samilsr theme

Thede values dyitrate the connecton betwesn the people and their eaderibip. Decisons are nol
shainys made based upon “cold, hard Tacts™ Rathes, the well-being and interests of the Tribe a5 2 whols
st be considered, along with hestoric and oultural Tactors, such as relationships to the fand.

The Tribe, a3 & woveisagn nation, cannot dvoroe (s eTonomic intenests Trom it community
responubilties. Tribal leaders recognire the benefits of separaiing butiness operations from poltics
Hawever, any reabistc anabyus of Tribal development Tactor will, by neceussty, include sublecine
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corviiderataons. EDA's recommended data tools will be utilized, if they can add vatee 1o the Tribe's
understanding of current or future conditions. The YST will not employ analylical tools or data sets that
are it apphcable of sppropslale to it location charscterstics or development situation

| Strengths ]
The lolipwing atiribites enable ihe Y5T 1o

2 Expand existing development undertakings,
%  Create development opporiunities; and
%  Sumladn primary development foundatons.

The attributes ane pot listed in any partioalar order of sigralicance. They are numbered to facildate
tarthir drcuiason. Each atinbute will be explained wia their clements and impacts

1. Leadership Suppor
¥  Elected Business and Claims Commities (Pokcy Deveblnpment|
*  Mansgement Expertise (Frogram Implementalion)
«  Dpen Pubdic Engagement {General Councd)
¥ Cooperatsn with other Sovernmental units

The ¥5T has demonsirated the abiliy (o mansge 3 wide varety of programs and services, The
Tribe has codified public participation via the General Council and its demacratic form of
gevernment. The Tnbe has also cooperabed with municipal, couanty and state agendcies on e
ol retual Interest

2. Busineis Chimate
*  Entrepieneurial Sairit
¥ Abilkty to Pariner
¥  Foundational Perpective
¥ Expenence Based Adpstments

The ¥5T is willing to teek sconomic opporiunites in a varety of sectors, ranging from
"aquaponsti” o wind energy. s diverse interests afe based upon knowledge that multiple
approaches matgste risk and that alf venjures are not successiul Developing a busineis
ncubator, creating & Trbal corporation for Small Bugingss Ademinigtratan B{a) contracting and
establshng corporation codes will lay a foundation for future sucorss,

3. Physical Sie and Stueation
¢ Missoun River
¥ Agrculturad Land Bane
¢ Geographic proxemity to Travel Comidors
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*  Relainee Location to Metropolitan Areas

=

Thee Trike"s relationship 1o the Masourt Reer was reviewed earker. The Rver prondes both a
high qualty water resource and a visible Enk to the Tribe's history, The potentul of agncubiural
ismd o generate sncome and jobs wirs alio summarized previously, The YST Reservation is per
ol the “Oyate Trail™ corridor, which promatet tourism alang it 395 mile length. Cornidor
louritm promotion sddi value 10 mone localized efforts and the Oyate Trail complements the
Tribe"s marketing of s Ca%ing, travel center and associaled attractions. The Reservation and
Teibal communities are within 90 minutes of tes metropaditen ares snd clode encugh 1o other
kyger populaiaon centers ko warrant considerathan for business expanshan paojecti.

4 Worklorce

Younger Populatson
Traameng Dpportunities
Employer Interest
Compreheniive Approach

LT Y

The Tribe's primary devetopment a3set b5 its people, Younger members have the benefit of 2
wite range of training and professionsl education oopormunities, that are often dnven by

EES
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employers. The Y5T appreciates the need for complimentary workforce initiathees, such a3
housing and bfe skils education The challenge will continue 1o be placing the night people in the
Fight Suston to succeed.

Summary. The Y3T i posted (o make dramati progress i economic development. its strengths are
tangibde and the leadership appears to be In place 1o tske advantage of them

For the purposes of the CEDS SWOT process, the term “weaknesses” include:

@ Chalkenges to orderly development that may be internal of external in naturs;

% Deficiencies un capabilities or capacities that could impede or hamper development undert skings;
% Gags innformation o knowledge that limit Tribal planning or development responses; and

% Problems ol a chronit nature that demand publhc attention and Tribal resowces.

As noted throughout this document, the YST has 1o address development from multiple perspectves.
The Tolkwing weakneites represent one 1t of Circumatances faced by Tnbal lesders and community
memmbers. They will ot impact svary development Wualon,

1 Labos Foroe Engagement Challenges
¢ Lirnied Abdity 1o Commute
¥ Edustation May Mol Match Job Needs
*  Lile SkillsfWork Ethic lsswes

The Tribal kesdership is aware of the needs associated with preparing individuals for the
workplace. Training program: eant, but mone needs 1o be done.

1 Iinfrastructure Meeds
+  Bdrranistration and Detention Facikibes
#  Transpoviateosn Support
¥ Energy Initiatives
¥ Water and Waste Utilitees

Infeastructing vigues will bered from Lhe investment of additional resources. In most cases, the
Tribe will require outside funding support. Some of the stuations will be handied over 3 peniod
of yeary. Others will requing a special sllocation (o address immediate needs. The infrastructerne
iues are on the Tribe's priceity “radar.” They wall remain pricrities for the loreseeable future,

3, Baseline Information Gaps
*  Census data
+  Emvirommental Mondtoring

MFan
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*  Program Coordination and Communscation
v Publc Awareness

The Tiibe manages information in numerous forms, It oflen tacks access to scowrate data from
kacal, regeonal, and national sources. The geps may be in form of a geographic omission (|8, Ao
wpecific information within Reservation land boundaries), technical shortcoming n.&. no
mMankonng equipment), or management priarities (e no wwitabned effort because of competing
needs). Regardiess of the ciroumstances, the Tribe would reap rewards from better information
management Systems. The “checkerboard” nature of Tribal land complicates the acourats
colkection of data,

4  Houting, Healthcare and Social Sensce Problems
¥ Meeting Public Health and Sxlety Standands
¥ Maweniging Oulside Assistance
¢ Buikdeng Servce Sustasnabsliy
¥ Combating Substance Abuse and Domestic Vielence

The Tribe's responabilities to &5 memibers cotends to all areas of Be. Fronomic developrment

wwtl atowes, while snportant, muil be weighed norelatson 1o the avadatulity of scance resourced
Likewise, quality of ife Factors smpact the sucoess of development efforts since they affect the
warklarce and the public's perception of the YST.

Summary: Weakneises are siociated wiih interventions that involve public investment [Le.
infrastructune], community action (ie, abuse stuations), and soluthons That requice personal
growth (i e. work ethic commitmznt]. The Tribe will #tempt to address these situations as
condrtiong demand snd Iunding permits. |t i nol 36 Bave of Jwareneis, but rather 3 functon
of resource allocation and public resoluion.

| Opportunities ]
Opportundiey moluds 3 renge of development procpects and probabilities. The Y5T may not be abis to
take scheaniage of every opportunity, bul | do8s Rave the &ipeciation that every oPportunity will lesd
to positive outcomes. The makn vanables are the degree ol smplementation along with the timing of 1he
activity. Each of the identifed opportunilies will be considered in terms of A3 anticipated imeframe

¥ immedaie - Ongoing
# Shori-ierm =1 105 Years
*  Long Range — 5 Years Plus

indnadual femeelframe estimates wall certainly change as the resull af enforeseen condioes. Even lomnger-
range opportumtics could have smmeduate impadts

B/|raz
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1

Utilization of ledersl marketing, procurement and business tupport programs (Ongosng]
v Smipll Buginess Adminsiration (S8A) 8 (2] busineis planning
¥ HubZone snd Opportunity Jone SLatus
< Federal contracting and deadvantaged business development asssiance (S84,
Frocurement Technecal Assntance Cenler, eic))
¥ USDA Rural Business Development Grants and other resournces

The aforementioned programs offer sdveniages to Malive American enterpeises. The V5T needs
(0 enpage pIogram managers o take full advantage of lederal asistance,

Facdity Comstruction [Short-term)
¥  Detention Center
v Tribal Administration Bulldang
¥ Food Service Center
¥ Busineys fncubator

These Lacikties arg wh wircus stages of planneng sndfor congtnection. Thes potential benefits 10
the Trbe includes betler service delvery and job creation.

Labor Foroe Characteristics | Ongoing)

Large, younger demographic coharts

Entry kevel wage earners {affordable workers)

tnenpenenced, trainable, able bodied labor with broad employment poteniad
Awpiaile, middle management capable Irainees

L

The comman characteristics of the Trbe s worklonoe ame youth and traiming polential. The 5T
includes members that could perform 3 wide vanety ol construction, manufactunmg and
pechrcal jobs with appropriate raiming and e ihills education. Workforce o 8 “front burner
mdue thrsughout South Dakota. The Tribe neads jobs to match with ity labor pood. Recognireng
and acting upon this cpportunety will be key factors in the Tribe's eConomil development
wrategy.

Agricutiural Product Diversification |Shart-term)
¥ Invobrement from Tribal Farm Planneng
¥ Commodities for Tribal Food Consumption
«  Buflslo Herd
*  Farm Management Tradning

The Mesitmbiy afforded by the Tnbe's farming aperalion alkows for
the intraduction of new, higher return crops. A bonus woukd be
related, vakue added progessing fadiliters, Marketi, tupply chain
factior and management capacity will all play robes i Tribal
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decriioni 10 Jct 60 value added ventures, The local production of healthy food will benefit all
DTS

5. Local Entreprensurial Climate [Long Range)
* Polential for retad and sennce Businesies
' intermal markets
¥ Access to technology [mternet)
*  Attitudes

The YST has a tradition of entrepreneurship. The potential exits for the creation af wmall retasl
and service busifesies that focus on local markets. Startup capital and busineds management
Supprt will be eusentlal 1o ghee indévdualy 3 chance Tor success, Tribal members have an
Bptriude poward business development. They need support SEruciuhes [0 ManWmiEe Common
stariup challenges. While sccess i sbwanys predicaled on numerous factors, the indiathve to
Lake rishs is an essential firy) step.

Summary: The Tribe's oppartunities inglude Both human and physical attributes, Strengthening the
potential of the labor force will imeolve & comprehensive spproach that has educational and
cubtural elements. Bulding on locations sdvaniages will require sddvessing & senes of legal,
financial and mandgerial tasks, The Y57 is well aware that s *path forward” soll have to be
traveled throwgh a senes of incremental steps, Experience and initiative will make the
joarrey easier, but not withoul pluses of detours

i Threals ]
EDA's CEDS guidelings delnes thieats a5
...chances or occasbons for negative impacts on the regon or reglonal decline ™

Alhough this defintion may apphy 1o langer geographic aress snd more “main Stream”™ socienes, |1 does
ol Lake wlo account the underhying empodtance of Tribal entity, culiure and survneal to each and
ewely 5T member. In olher words, nothing compares in value to the sense of “people”, “natson”, and
“heritage”™ that brings the Tribal community 1o lile

For the purposes of this document, the Y5T defines threats a5
“Any internal or external condition, infleence or BTion that jeopardizes the cohetion of the
Tribad commiunity oF erodes the Hnkage between the Tribe and s Dradstbons
Each threat will be considerad in terms of 1 known and potential condequentes.,
1. Harmiul Lile Corcumstances

= Drugy and Alcohol Abuse
= Teen Births

!T!F'.ll’_l'
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= Single Parent Households
= School Dropouts

These theeats are bypically Lhe result of poor chosces and)/or social pressures. The impacts are
bath personal and community-wide, Their overall cosls are almost beyond cakoulating o bast
human potential is considered. The ¥5T & attacking the sswes with whatever means are o its
disposal. The development impacts include bmiting the worldorce, dhverting Tribal nesources
and weakening families, These naues demaend immediate attention and will undermine the
Tribee"s enveradl weli-being If not successiully addreised.

&, Cuality of Life Condstions
2 Houing
=  Recrealional Amenities
2 Ertertsinment/Culiursl Experences

Al hough these issues mary seem (o be unlikaly candidates for threat classfication, they emibady
conddtions that contnbule to people maving Jwiy oF not waating 10 It on Lhe Reservalion,
Maintainang decent housing stodk is always probematic. Guality recreation facllites are
expensive to bulld and maintain. in an age of “online” entertainment, providing oppoTunities
fod community relasation and engagement i imponant for all age groups. The development
threat posed by guality-of-kle factoss include & boss of worklome, falbure 1o attract takented
professionals or managers and pubdic pevcephons that the commaunity is not a good place to
ine

1 Macro Forces
2 Gowernrmient Poliches and Deciion
= Climate Change
= Global Markets

Although the 5T = a sovereign nabion, with delneated rights and respondibedlties, o sl
sulbgect to outside forces that exceed Trbal control, Federal policies and decisions influence
commipnity ke in aress ranging from heaithCare 10 emaronmental protection, Weather
influences include: Tribal agricuhtural production, Missouri River shoreline stabdization, and
weldfire condiions. Commodity market swings may hamper farm income and Tnbal
development ¢ifoms. The best response 10 these theedtls involve resiliency meaturncs which will
be rewiewed n ancther section. The nature of macro forces dictates thal anticepation,
preparalsnn #nd comimunicatsan are the most realntic approsches in adapling 1o the ihdeats

4. Heafth and Salety Concerms
i3 Chronic Health Problenms
= Pedestran Protection
= ACOeEss Lo Cane
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These threats are again assodiated with perional be hawors, along with communety Taciltees
Health condetions, such o dHabetes, are partly due to bestivle chosces. The Tribe has signaficant
pedestnan traffic that contnibutes Lo transportalion salety concerns. Access 1o healthcare
uTgacts feweral sibuations such & Infant moerabity, low Birth rates, and premature adult deaths,
Again, the wetfste of The community i 3 paramount concern of the Tribe. The economic
development impacts of health snd safety thrests inchede workforce Imitatons, competiteon
tor Tribal finsnclal resources and poblic perceptions about community well-being_

Summary: The magority of entified threats doectly snpact indivichuals, skang with Uhe entice Tribal
commurndty. The threats are immediate obstades (o econombc progress and long-term Tribal prosperity.
The Trabe's leadership it continueslly remanded of the threats 23 it desls with the daily challenges of
povernmeenl. Howeves, perional aeceplance of rexponsshility in changing harmiul behavors wall
ugnificantly aher ihe luture impacts of community-wde dangers Education, healthcare and cultural
Fwarencss programi will help mdividualy improve their personal Ifestyies. These approaches shoukd
benefit lrom the actve participation of respected elders snd speritual leaders.

This SWOT exercise reflected the owrent thenking of Trikal leaders. The Tribe"s emphasis on
membership welfare was recently reinforced through a two-day strategsc planndrg process. The
foliowning diagrams Mlusirate the planning process and its relationship 1o core Tribal values. The oulcome
of the planning wodk wall be incleded im the next CEDS report. The process i closely relaed vo the CEDS
structure.
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Strategic Direction/Action Plan

For the purpose of this document the Y5T has expressed the foliowing wiion for Tribal development:
“To achigwe econdmas sell-suttanabiny for the Yankton Sioux Trde ™

Thee fuliflonend of this visson will require time and incremental implementation measures, The V5T
recognites that chronic development chalenges will not be evercome with anything shon of long term
commiments. The Tibe's development approach will be centered around free poals. Each goal will be
further eapdained via a rationale statement and specilic objectives. The objectives and associated action
elements will be presented in tabular form,

Thet goaks will naf be ghven 3 partioular prionity status. Obectives, within each goal will be ssigned &
relatinve priority rating. The fact that the goal & identiled by the Tribe imparts a clear degres of
snportance. Putting a nurmber in front of & goal does not preclude vnanticipated svents from changng
fs status. In Gact, the Tribe may be negatvely affected by Jsigning prority numbers because i raises
expectations that may not be mel. i o emparts & ngsdity thal & inappropnate for 2 planning process
of this type. Goals will usually be ghven a preference in terms of Tribal resources. Goals will be addreswed
collectively andfor individuslly a3 opporiunities arie or prablems demand morne immediale attention

The Following goals will be Tribal priorities ower the nest frve-year penod [2018-2023), They a0e
numbeted for discuishon purposes.

Tribal Development Goals
1 Expand econarml development and Tribal empioyment opportundies.
Raticnale- The foundation ol personal and Tribal prosperity has 10 include slements that lead to
private and community wealth crestion, along with the pride that comes from
productive Labor and achipvement
1. Bulkd community services and facilty capacities
Rationabe: Tribal programs and thes debivery syitems ame dependent, i pat, on Lhe quality of
the senvice “smaronment " Stafl training, phyical spaces and associated tools all
contiibute bo membed participatan snd lewvels of wuccess

3. Foster homan resowrces development,

Eationale; Promoting personal salety, health and wellare are essential in meetng the needs of
all persans, especially the very young and ekders.

g |
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4. Manasge natural resources development
Ratwnale: The Trbes identity is expressed through s fraditiong, which anglude § Jirong
ConRECEon 1o the natural world Resowces must be used in ways thal both benefn
the community and protect the envirorment.

5. Create additional educational epponunities

Rateprale: The Tnbe's heritage, workionee snd cverall guakity of lite hinge upon s ability 1o
mmpart knowledge to fulure gemnerabions

| Action/implementation Plan |
As noted previdusly, the Tribe's development objectives will be laid out in tabular form, This format
prowices (e reader with 3 snapihot of propoied Scthvitied on 3 goal by goal bati. The colurmin he adings
are defined below

Obpectime: Measurable outoome

Lead Agency: Entity with the primary respondibality in addoessing the objscrie

Expected Resulty: Benefits from schigwing the objective

Perorrmsnce Measures Tangeble midettanes, or benchmarks, that document progress

and Evaluatian Indecators:

Furding Source/Agency: Sources of revenue or technical assistance

Tirreframie: Activity Implementation period or compheton Tange!

ok Created: Estimated employment resulting from activity (il applicable)

Prioaty; indication of the comparative urgency of significance af the specific
obyectooe

Thee costs associated with the objecthves are nol listed for fve reasons:

1. Cost facior will be evaluzted 33 pant of departmint of general budgel processes;

2. Any coti figures would slmort cerisnly be oul of date before the athates are underiaken;

3. Lsting costs may creale undioe TENL0n OF CORCEMN JMong implementing enties that are
competing for Tribal resowrees;

4. Anticipated funding parineri may or may not be reallitic, depending upon huturg polaly
decisons,; and

5, HE 8 butie exercise 10 pliy with numbers when specific progect of program elements ane not
chearhy identified.
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The prioeity rating smparts 2 stadus that should lead to more Fnanciad investments, if fundeng i

neCEisary. Sometimes it is public awareness, pobtical support and managenal improweements Uhat create
change. Fundeng i nol Shedys the onby resowrce that makes » ddferonce,

Each rating category has a specific meaning. They are subject to change 23 the Trnbe undertakes an
annual CEOS review.

4 Migh Priority Cornmunity-wide Hive, with immediste and/or sustained attenton

e
£ Medium Prionty  Impostant luuee with sipnificans smpacts
9 Low Preority Majos msue wilh tangeted impacts

Obsectives may be moved into diferent priority categories 3 conchiions Change or opportunles anise.

The Y5T's Implermentation Flan will serve as a gurdeling for the assignang of program and budget
prsaritees. High prioity sctaaties are expecled to receive attenlion wia funding, postical uppor and
public awareness, Tribal development inplementation will be affected by!

& Ehected keaders;
& Trbal admindstiatnee stafl, and
% Public opinesn

SHuanons and oircumstances continually change. No one plan or set of strategies can be expected 1o be
implemented wit hout annual adjustments,

Thee Tribe will review the Implementation Plan on a regular basia. It vall evaluate needs, costs and

potentiah impacts in relation (o lesubility, funding and immediate berefits. Realiiong Tangible oulcomes
will be a criticsl factor in maintaining development momenium

AF[7 a0
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Evaluation Framework

The 75T will measure CEDS performance through a framesnork that b built wpon:

1. Rebevancy - Does the evabuation methodology make sente?
1. Transparency = Can [he evaluation methodology be understood by the intended audiendes?
3, Comustency — Wil the evalustion methodoiogy be (rackable over timer?

Relewant [pctors will hawve the folliowing characterisics!
®  Systable Lo the Tribe's situation;
% Baxied on reliable sources; and
®  Expressed through comprehensible wnals o detadls.

Transparent Tacars belwde:
*  Fiain lsnguage thal svoeds @rgon of bureaucrat verblage;
*  Honest and ladr disclosure of positive and negative outcomes; and
o Chpen and timely scceds by all imterested parties,

Condbtency facton invole
# Eusblishing credible dals baselnes:
#® Creating praciices thal can be maintamed, regardiess of personnel changes; and
#  Determining the time intercali that mean something in analyning Changes

Each ol the Mforementioned Tactors is pan of the "pactune™ that dliusirates the Tribe's development
progress. No single element will tell the whole story, Thie Tribasl commaenity 5 & compostion of people,
place and culture. Trying to evaluabe change. based wokely upon regeonal or national statistical mdicitons
is not going 1o reflect reality. A blending of Tacis, perceptions snd potential well get doser to the truth

The CEDS will be evalualed with three pramary end wiers in mind,

Trobal Comenunity — the infarmatan shoubd explain how Tribe's viskon, priocitses, and sctiond e
mmade argble differences

Development Parnners — the information should dooument a return on their imestment of fundeng,
eaperibe or credibility.

Tribal Leadership = the informatson should velidate the approach besng vied and the CEDS process

a7 | P e
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The rvaluaiion wall slsa provide Teedback 1o program managens on thelr efforts to mplement
devebppment related strateghes. The CEDS authorskap and cwnership rests with the Trbe, but ils reach
extends (o sagred entilses and intereits, CEDS performande s one way ol demontirating the Tribe's
commiment to potenbial mmeestons and enireprensurs,

| Evaluation Messures I
Thee F5T will strmve to measure the CEDS uilng readity acoepted and reliabie data sets. A challenge woil be
aralyring outcomes for trends and changes. There is 3 relationthip between data frequency snd i
Focurady 1A meaduring meanngiul changed oF theds Fipune 4 Alyiirates the ot it

Figure 4
Data Trend/Change Rellabliity Matrix

:

Short Term Freguancy of Data Collscted

Thiey by take 3wy from Figure 4 t5 that ientifying trends or mapor changes i condibmns may requise
maore time than s coveded by an annual CEDS report or the entire five-year CEDS ped iod

Less

Each CEDS goal will be evsluated throwgh the followang measures. The indtial acthvity of establshing 3
baseting or benchamark will Lake 3 variety of forms

The benchmarki or baselines will be a primary actedty during the it year of the CEDS. Although some
oulcomes may be available by the end of the year, the benchmarks need (o corme first
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The 5T will compile performance mestures Through ity regulas program monitoring activities. Thiss
Fsriament products will include-

= Monthly Work Repors
=  Chaarterly Performance Summanies
=  Annusl Program or Prapect Outoome Document ation

The Tribal administrathon will rety upen the person’s working directly on CECS prisnty topics for the
majority of performance data These mdnvaduals will typically be departrent heads, program managers
of pervice providers The taik of putting the data into & CEDS compatible format will fal 1o both EDA
suppiried stafl and designated personnel from each appiscable Tribal government departrment. The Fow
of infoamnatsnn i illuitrated bebow.

P
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As noted earlier, 3 key [0 s curstely gaugng performance will be the establishment of rebevant data
benchmarks or baselnes. The first year of CEDS implementateon will be focuied on developang solid data
points that wil be resdity evabuated by both Tribal leaders and community members. H ithe information
makes sense 1o the Tribe, it should meet EDA's standards.

n addition 1o the ~guantifiable™ CEDS measurements the Tribe will be assessing the community’s
reyponis in seversl subjective winrs, [ncludeng

% Publec attitudes boward development niwes;

¥ Engagement of ehected and appointed oMicials in the development proceis,

¥ Participation of targeted groups [youth and elders) in development programs and sclhalies;
arel

*  Bsu awareness within development cuches nd the communrty at lange.

Meeting attendance and partcipathon, aiong with 1ocial medss raffic 3nd news coverage will be
observable indicatons.

Ararvi 3 Bdpustmenits (o the CEDS may impact how performance is measured, but the data standards and
process will remadn condistent. The probability of an adpstment will increase with the

® Completion or atcomplishment of 3 goal or objectve,;
®  Modifcateon or elemmation of 3 goal or objective because of changing condreom; of
*  |dertificalion of a new goal or obectiee because of an opportonity of chalkenge.

Adrustrments will be an sdministrative dechon, as directed by Tribal leadershup

82|Psge
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Economic Resilience

The Y51 canmot review resilienoy wilhowt first recognizing the need for 3 unsted, strong commamity, The
CEDS process had placed Lhe welibeing of Tribal memberi sbowe aveny other development
consideraton, As a small population with limited resources, the YST has 10 facior m resdiency inlo ewery
majod decriaon. People will be negatheely iImpacied with sven minor dareptons 1o Thesr eComnomme
andfor soctal beees The Tribs 13 fubjedt b0 outtede nfluenses (Rt can 3nd 0o redoll in SonoMmK
downturns, Examples inchude:

= Hationa! and ntematonal agricultural market dechines;
*  MNegatve federal policies;

= Adverse wealher mventy;

®  Tamuly andfor community (Fagides. and

= Loss of emphoyment opposunimes

Y51 resdsendce stralegaes will be based upon the “art of the postible” Trbal gowernment will address the
Hsue with the mseans a1 its dispodal, I eannot siford 1o develop planiang piocesses that creats work of
virrer s that excesd its s1alf and financial capabilities, it has alresdy been noted that reslbency
Concepls ane Alresdy being incorporsted Into sveryday development decisions, Applied common sense
& nothang new 1o Tribal governments. Examples of resiliency efforts will be desoribed via EDA's
regommended “Two-pronged approsch® of *steady-state” and “responsive” inftiathves

| Steady-Stats initiatives - W= 5 : I
Thie foliowing sctivities reflect the Trbe"y efomns to cushion or mitigste negative economic shooks.

Agruitoral Pracisces.
The Tribe will utilize srgitson syitems 1o overcome frequent penods of
drought or imited mostune. This practicon helps 10 evure crop prodischon
% 3 source of reveree and raw malerils,

Value-Added Processes
The Tribe intends to diversdy its agricuiiural productson whilifsng iropd
andfor vestock. This approach will 1ake some of the market rak away,
while creating sdditional employment opponriunities.

Workforce Developrment:
The Tribe's efforts w0 strengthen both (he range and depth of workforoe

Irsaning will prowide Mexibibty In attracting employens and oppofiunitss fof
skilied trades to be utilized on the resensation.

B3| Plsfu
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Ervtronmental Protection Codes and Ordinandes:
Estabdishang mew infrastruciuie, emviconmental protection and harsndous
materials rules will preveni development problems snd pramole orderly
It bl D BCLICES.

Department Communication:
Improving 1he communicatian and collsboration of Tribal deparirments and
agencies will result in more efficient service delivery and & faster reaction
tio development opporiunites.

me
These sctions address critheal dluation and emengency eiponde capabelitied. The 5T has sgendles with
emengency response responsbinies. The Tribe has access to state and regional emenpency Hudlion
resources, whether it imvolves communecaton systems, health snd safety senvices ar weather
preparedness.

Pow-cisaster Mlitigataon Planning
The Trbe works closely with the Federal Emengency Management Agendy
[FERAA] 1o dewelop, update and smploy mestures 1o Mimimdee diaiter
impacts

Mutual Aidd Agresments
Whether i involves dapatching, Law enforcement of emeTgency response
sernces, the T5T has developed backup arrangements for extrems
Silusatice,

Data Processing and Analyss:
The Tribe has acoeis 1o Geographic Information System (15} technology,
which provides spatial relationshap perspectives that sigmfcantly mprove
dsaster related analyds.

Response infrastrectude;
The Tribe has positioned eguipment and emefgency responie wehscles in
Ipcations that promiote a rapsd response It %o has subitantisl bandwidth
BCCRIL WA Y iviernat provder.
A thorough Pre-disaster Mitigation Flsn (PDM| invobees a numiber of sk assessment Jctratics. Such a%.
3 Harard entification

2  Harard profiles
= Vulnerability stiesament

¥ N =
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e Mtigation goals and priorities

& Witigaton action plan

3 Plan mondonng and evsluation tteps
> Public outreach

it i thas proceds That will be the Tribe's primary recovery Initiateee. I wirll complement the CEDS and
other existing Tribal planning undernakings.

Thee Yarkion Seous Tnbe developed 3 OOVID-1% Response plan, re-openng plan and sk level mitigaton
plan, This was sdopted by retoduthon March 31, 2022 We currently ute this COVID- 19 guldsncs har

preventainee and preparedness measures.

End
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Homiclide investigation sparks rare level
of state-tribal cooperation

Lake Andes incicent speaks to operational difficulties of crom-
border policing

or JOHN HALT Har 31 2004 & SN

[« RO (PR TR R K8 PR ST TRL S T P TR o

A double sabbing that left one man dead and another hoagicalized
led 1o & rare extradition order 10 state custody from the Yankion
Sioux Tribe this week.

Mackensie Antclope, 18, of Lake Andes, is changed with alvernase
woasnis of Arm- and second-degree mueder and firp-degree
manslsughier in the death of 22-year-old Lake Andes reident
Chainlen Ream.

Exhibit 23
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Deputy clearsd of misconduct in death of
Nathve American man in Laks Andes jail

The There Lis Cooniy wfadiH' s dapaity she sreeuied Doberi TRev1a®
Enazer By bt e Bt Dy crvleibiodan on B Lk AnZaey jad mell el Gep

megEwEanched lor Fey schors That aid the decee of (58 Sots Daksts
Lns Endproement O ers Sandsos Cormerwietn on Thar iy @ Perme

durig § haring foe J1-prar-old 200 el meinie Dnoce, 3 Th-yam-
okl 1 iei Aot Pl -y

mn S0t Diskots Faarcidight 5

Antelope 1 accused of stsbbing Ream and 33-yrar-old Dylan
Duileree of Lake Anded in a motel in that Chardes Mix Cmrr RrwATL
He's facing an sggravated ssaul charge for the Oulette sabbing

Oulette stumbled into the Lake Andes Gus Stop on May 21 st
10:4 1 pom. with multiple stab wounds and reported the suabbing,
according 1o un affidevi signed Tuesday in Antelope’s criminal case
file. He was s waborn 1o 4 hospdral in Siodix Falle

Sherifl"s deputscs followed a trail of blood 10 the Landing Sirp
hatel, located across o highway from the Gus Stop, to find Ream’s
body en the floar of one of the rmooma.

Pulice Inter interviewsd two witnesses who'd been drinking with the
wictims and mopect that evening, the sfidein says, and beard &
description of a verbal ahercation that ended with Antelope
stabbing the victime From his bospital room, Chulene identified
Antelope as hos assailant.

Antclope fled from che sene ofo Yankoon Seoux tribal land afver
the sabbing, State and county officers typically cannot arrest those
suspecied of commitning wate crimes if the suspect crosses onte
Marive land, and tribal officers cannoy arrest suspects on mate
I.'I'L'I.TEI'I.

The Yankton Sious Tribe’s jurisdiction is "checkerboard,” meaning
wribal end other bands inermingle. Some of South Dalocs’s nine
tribal nations, including Rosebud and Oglala, are situated on langer
reservations with encompassing boundaries,

SUPPORT NEWS YOU TRUST.
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Recent conlroversies over jurisdictional challenges
Jurisdicvional challenges have framed controversies beoween Gor,
Koristi Noem and tribal leaders in recent manthe. Moem kaa called
upon iribal leaders 1o ink memorands of understanding with the
siate io albow gutsde law enlorcement to it iribal law

enforce ment.

Trbal afficisly, meanwhide, have brivtled ot Noem's sccuzaions that
same of them are "persenally bencfiung™ from an infliraton of
drag cartely ento tnbal lands - something many tribal kesders

duopute, even though drugs orginally produced by cartels are widely
availabde.

Arverney General Marty Lackley and Noem collaborated o lsunch 2
irbal law enfurcemend u';.,l:m:.. l'ﬂ-:ﬂthl Ll B Wy 10 € NOOUTET
MaTE FeCTUS 10 join tribal agencies. That baaic certification course
begina in Pigrre on Maondry,

Noam doubles down on cartel tallk, asks tribes
to partner with state

PREEE = & 1% mnd o & welh @ wic Tao
PTIOR TP IE Pt et TS BUNA Pebd PDe
ithop ruy, (ome Wiruls Mo ¢ afied on ndbal
RO LD QTS Wl AT e

wrilp el fo blie dray st iy on
rEsErvalin  [ME Qovaird® st lanhaso By
Potrt irvtal nelbbcrin aar ot al y e Pty
Pargd fealund Ry EribIT RTINS e R RD N

= SouAn Dediols SeertFighl

Noem alvo recently called a tribal law enforcement summit and
envited iribal leaders, even s the governmenis of all nine tribes
have wied to banmh her from cheir Lands.

On Thuriday, Oglala Sioux Tribe Presudent Frank Star Comes Ot
asind in 3 press relesse that the spmmit i 8 “divide snd COnguer
taciic,” and wod he would not atvend.

Jackley, meanwhile, has begun meeting with inbal officials on Low
mﬁnrn'ml'nl iexsen. Hle met with Il'rr Lavwaer Brule Trbal 4 lnunel on
Mersday.

Inr & e OmE epritioan Cosbuimat, ,F.H.Ht}' siressed thar sgwte and tribad baw
enforcement work iogether when necessary o overcome
prisdictional chalkenges.

=1 dey met accepe “jurmdiction’ e an impediment to the abiliny and
responsibilivy of low enforcement to collectively protect everyone in
South Dukots, on and off reservations.” Jackley wrote, in part. "We
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can alwys sirive to do beroer. Recent publicity has shed lighe on the
importance 1o builld upon and strengihen what lew eaforcement is
dlready doing vo provect all Sourh Diahoeans™

Stabbings prompt rare level of cooperstion

Antclepe’s arreet stands a3 an caample of how such coll sboratin
play out in the absence of formal sgreements between staze and
iribal ggencics

T Facilaate Antelope’s Wednesday arrest acros the jurisdictional
border, the tribe's chairman fima necded to sign an extradition
erder, Yankton Sious Tribal Police Chief Edwin Young said Friday.

Noeam, Jackiey offer summer law snforcement
courss just for tribal recruits

Chire, By Mgy el AFIcerapy Gengral
larey Sachiwy wae Thasicliy thay ssm Lo
B B B Bl b Erkie sl
Cerialc on ¢ o Lo friel DoBCw retiuAs
e e B0 (17 UnC BEaR hosy many
Iribal recnay will be shis bg mewt T
S Taghy Geediends Trises C80 s
Farcheral Tundeig (0 soerale Thas own Lm mmiocesenl sgencat

[T R P,

m  Soulh Dulots Gasrchipht

That order, once ratified in tribal coart, aliowed Young's
depirment 1o apprehend Antelope on Wednesday. Antclope
warved an extradition heenng and will make his first appearance in
court i week in Lake Amdes,

Young, whao sramed with the V5T palice in 2016, meys he can onky
recall teo other times when such an extradition onder was signed.
Misdemeanon and lower-level elonics pypically don’y see
intervention rom the tribe's chaimman, he sl

“The county government and iribal povernment don’t always see
eyt Joaye, bt on & maper incident Tl this we have 1o work

together,” Young sasd.

In a press rebease, Charles Mix County Staic's Avommey Steve
Cotton said the Chardes Mix County Sherifl™s Office, the state
Déwision of Criminal Investgation and Yankion Sious Tribal Police
worked 1|:|Flherl.nmnd1.|i;t interviews on both sides ol the state-
tribal border and acreas 1wo counties

Cotton lauded the cooperation.

“This case is & prime example of tribal, state, and county
Eovernmenta Hﬂ:rl'h.il‘ ll;#lkr: Catton wrode “Due to this
collaborative effom, low enforcement officers from muhiple agencies
weere able to act swiftly in arder to protect the public.”

App. 323 /331



Heam. *.;.._'urdirq; oo s Mlll'.urg.. ﬂnﬂduﬂhﬂt in Kansas afuer
grachusting Iui;'lu schoal in Montana He had worked st Fort Randall
Casinn, and recently became o father.
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5.D. Codified Laws § 16-18-Appx., Rule 1.6

=* Cumrent through fhe 2025 Regular Session of e 100th South Dakola Legislathee Assembly, with acts received
March 21, 2025,

LexigNexie® South Dakota Codified Lawe Annotated > Title 16 Courte and Judiciary (Chs. 16-1
— 16-23) > Chapter 16-18 Powers and Duties of Atiorneys (§ 16-18-1) > APPENDIX TO SOUTH
DAKOTA RULES OF PROFESSIONAL CONDUCT

Rule 1.6. Confidentiality of information.

(8} A lawyer shall not reveal information relating o the representation of a cient unless the client gives
inforrnad congant, the disclosurs iz impliediy authordzad in order 10 carry cut the ropresantation, or the

disclosure is permitied by paragraph ().

(b} A lawyer may reveal information relating 1o the represantation of a client 1o the extent the lawyer
reasonably belisves necessary:

{1} to prevent the client from committing a eriminal act that the lawyer bolieves is ke 10 result in
imminent death or substantial bodidy ham;

{2) o secure legal advice about the lawyer's compiance with these Rules;

{3} 1o estabilsh a claim or defenae on behalf of the lawyer in a controversy betwaen the lawyer and the
clisnt, 1o astablish a defense o a criminal charge or o claim against the lawyer Dased upan conduct
in which the client was involved, of 1o respond 1o allegations in any proceeding concaming e lawyers
representation of the client;

(4} to the extant that revelaton appears 1o be neceaaany to rectify the consequences of a client's
rimingl or fraudulent act in which the lawyer's sendces had been used;

(5} o comply with athar law ar 8 cowrt order; or

(6) 10 detect and resalve conficts of interest anising from the lawyer's change of employment or from
changes In the composition or cwnership of a firm, but only if the revealed information would not
comoromise the attomey-clien: privilege or othernwise prajudics the cliant.

{e) A lawyer shall make reasonable efiers 1o prevent the inadvertent or unauthorized cisclosura of, or
unautronzed access to, information relating ko the repressntation of a client.

COMMENT

[1] This Rule governs the disciosure by a lawryar of information retating 1o the representation of a cliend
during the lawyer's reprasentation of the cient. See Ruie 1,18 for the lawyer's dutias with respect 1o
informatien provided 1o the lawyer by a prespective client, Rule 1.Hc){Z) for the lawyers duty not 1o
reveal information relating 1o the [awyar's price represencation of a former client and Rules 1.8{b}) and
1.{c)(1) for the lawyer's dulies with respect o the usa of such information to the disacvantage of
glients and formar clients.

[2] A fundamaental prnciple in the client-iawyar relationship is that, in the absence of the client’s
informesd consant, the lawyer must not reveal informaltion relating to the representation. See Aule 1.0(2)
for the definition of informed congent This contribules 1o the trust that is the hallmark of the client-
lawyes relationship. The client is thereby encouraged 1o seek legal assistance and to communicate fully
and frankly with the lawyar even as o embarrassing or logally damaging subject matier. The lawyer
needs this information to represent the client effectively and, if necessary, 1o advise the clent to refrain
from wrongtul conduct, Almost without exception, clents come 1o lawyers in onder 1o determing their
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8.0. Codfied Laws § 16-18-Appx., Rule 1.6

rights and what i, in tha complex of laws and regulations, deemad to be legal and coract. Based upon
axpanance, awyers know thal almeost all clents kollow the advice givan, and the law is upheld.

[3] The principle of client-awyer confidentiality (s given effect by refated bodies of sw: the atiomey-
chient privilege, the work product doctrine and the rule of confidentiality established in profeszsional
#thles, The attorney-client privilege end work-product doctrine apply n judicial and oiher proceadngs in
which & lawyer may be calied as a witness or ctherwiss required 1o produce evidence concaming &
client. The rule of client-lawyer confidentiality applies in sfuations olhes than thoss where evidence is
sought from the awyer through compulsion of law. The confidentiality rule, for examgale, applies nol
only to matiers communicated in confidence by the client but also to all information relating ko the
represeniation, whatever its source. A lawyer may nod disclose such information excep! as authorlzed
o+ required by the Rules of Professional Conduct or ather law. See also Scope.

[4] Paragraph (a) prohibils a lawyer from revealing information relatng o the representation of & client.
This prohibition also applies 1o disclosures by a lawyer thai do not in themselves reveal protectad

infor mation but could reasonably kead to the discovery of such infarmation by a third person. A lawyer's
wsa of a hypothetical to discuss issues relating to the representation is permissible so long as there |5
no reesonabla likalihood that the listener will be abie o ascertaln the identity of the cliaat ar the
slituation Invished,

Authorized Disclosura

|5] Except to the extert that the clisnt's instruciions or special creumstances mit that authority, &
Inwryer is Impliedly authorized to make disclosures about a client when appropriate in carrying out the
represantation. In some situations, for example, a lawyer may be impliedly authorized 1o admd a fact
that cannot propery be disputed or 10 make & disclosurs that fadifales 8 satistectory conclusion to a
matier, Lawyers in a firm may, in the coursa of the firm's praclice, dsclose to each other information
reliating o a client of the fiom, unlesa the client has instructed that particular informaticn be confined to
specified lawyers.

Disclosure Adverse to Client

[8] Although the public Inferest s usually bast ssrved by a Siict rule requinng lewyers 1o presere the
confidentiality of information retating 1o the represantation of their clients, the confidentiality rule is
subrect to limited exceptions. Paragraph (b)(1) recognizes the overmiding value of life and physical
integrity and permits disclogure reasonably nacessary to prevent reasonably cartain death or
sibetantial bodily harm, Such harm s reascnably cartain 1o cecur 4 will be sufiered imminently or if
there is a present and substantial threat that a person will suffer such harm at a later daie if the lawyer
{ails to teke action necessany to alimingts the threat. Thus, a lawyer who Knows that a client has
accidentally discharged toxic waste inko @ lown's water supply may revaal this information 1o the
aulhortes if there ks 8 present and substantial risk that & person who drinks the water will contract a
life-threatening or debilitating disease and the lawyers disciosure is necessary to eliminate the threat or
reduce the number of viclims

[7] & lawyer's confidentiality obligations do nat praciude a lawyer Fom securing confidential legal advice
about the lawyer's personal responsibiity to comply with these Rules. In mast silvations, disclosing
information lo secure such advice will be impBadly authorized for e lewyer 1o carry out the
rearasantation. Evan when the disclosure (s not impliadly authorized, paragraph (o)(2) permits such
digclosure because of the imponance of & lawyer's compliance with the Rules of Professional Conduct,

[7a] In pecoming privy 10 Information about & client, a awyer may loresee hal the client intends Serious
harm to another person. However, 1o tha extent a lawyer is required or permitted o disciose a chent's
purpoaes, the client will be infibited from revesling facts wiich would enatle the iEwyer Io counsel
againgl a wrongtul course of action, The public is better protectod if fu and open communezation by the
cfient i encouraged than it it is nhibited, Several situations must be distinguishad. First, the [awyer
may nol counael or aasist a cier in conduct that & criminal or fraudulent. See Aule 1.2(d). Similary, a
i@wyer has a duty under Rule 3.3 not 10 use lalse evidence. This duty is essontialy a special Instance
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of the duty prescrined in Rule 1.2{d) o avaid esssting a client in criminal or fraudulent conduct.
Sacond, the kwyar may have been innocently imvolved in past conduct by the client thel was criminal
or fraudulant. In such a siuaton the lawyer has not violated Fule 1.2{d), because 1o “counsel or assst”
criminal or freuduient conduct requires knowing that the conduct is of that character. The lawyer's
exarcise of discretion reguires consideralion of such factors as the nature of the lawyer's relationship
with the cient and with those who might be injured by the client, the [Byyer's own invalvamant in the
fransaction and faciors that may extenuale the conduct in question, Where practical, the lewyer should
saak 10 parsuade the client o take suilable aclion. In any case, a disclosure adverse 1o the cllent's
Interest showld be no greater than the lawyer reasonably believes necessary 1o the purpose. A lawyer's
decision net to take prevendive action permitted by paragraph (B){1) does not viclate this Rule.

|8] Where a legal claim gr digciphnary charge alleges complicity of the lawyar in a cisnl's conduct or
other misconduct of the awyer imvolving representation of the client, the lawyar may respand to the
extent the lawyer reasorably believes necessary o establish a defense, The same |s frue with respect
1o a claim involving the conduct or repressntation of a former clienl. Such a charge can aniss @ a civil,
crirminal, disciplinary or ofher procaading and can be based on a wrong alegedly committed by the
lawyer against the client or on & wrong alleged by a third person, for example, a parson claiming o
have basn defrauded by the lawyer and client acting tegether. The lewyer's right to respond anises
whien an assertion of such complicity has been made. Paragraph (b)(3) dees not require the lawyer 1o
awail 1ha commencement cf an acton or prmcesding that changes such complicity, so that the defense
may be esiablished by responding direcily to a third party who has made such an asserfon. The right
to defend alao applies, of course, where & proceeding has been commenced,

[8] A lawyer entitied to a fes is permitted by paragraph (B)}{3) to prove the services rendered in an
ackion to collect it This aspect of the rule expresses the principls that the bensliciary of a fiduciany
refatanship may not expiolt it 1o the detdment of the fiduclary.

[10] Cifsar law may requing that & Bwyer disclose information aboul a client. Wielher such a Fenw
supersedes Aule 1.6 is a question of law beyond the scope of these Rules. When disclosure of
information relating fo the representation appears 10 be required by offar law, e lawyer must discuss
the matter with the cBent 1o e extent required by Rule 1.4, if, however, the other law supersedes this
Rule and requires disclosura, paragraph (b)(4) permits the lawyer to make such disciosures as arg
necessary to comply with the kaw,

111] A lawyer may be ordered o reveal information relating 1o the representation of a client by a courn
ar by anotner ribunal or governmenta) entity ciaiming authority pursusant to other lBw to compel the
disclasure, Absent informed consant of the clant 1o do otherwiss, he lawyper should assert on behalt of
fhe clant all ponfrivolows claimes that the ander is not authonzed by other Ew or that the mformation
sought is protected against disclosire by the aftorney-client privilege or other appéicabie law. In the
avent of an adverse nuling, the lawyer must consult with the cllent about the possibility of appeal to the
axtent required by Pube 1.4, Unless review is sought, however, paragraph (b)(4) permits the lawyer 1o
comply with the court's ardar.

[12] Paragraph (b) permils disolosura ondy 10 the axdant the lawyer reasonably balieves the disclosune 15
necessary to accomplsh one of the purposes apecifiad. Whare practicable, the lawyer should first seek
to persuade the clisnt o ake suitable action to obviate the need for disciosure. In any cass, a
digclosure adverse to the chent’s interest should be no greater than the lawyar reascnably belleves
necessary to accomplish the purpose. It ihe disciosure will be made in conemction with a judicial
proceeding, The discicsure should ba made in a manner that limits access o the information 1 the
tribunal or oiher persons having a8 nead o know it and appropriale prolective ordars ar other
arrangarnants should be sought by the lawyer to the fullest extent practicable.

[13] Paragraph (b permits but doas nat require the disclosure of informabion refaling 1o a clent's
reprasantation to accomplish fhe punposes specified in paragraphs (b1} through (Bl4). In exercising
the discreton conferrad by this Rule, the lawysr may consider such Taciors as the naturs of the lawyer's
relationship with the client and with thosa who might be injured by the client, the lawyer's own
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invglwernent in the ransaction and factors that may exienuate the conduct in question, A lawyar's
decision nol o disclose as permitted by paragraph [b) does not violale thés Rule. Disclosure may be
requerad, howewar, by other Rules. Some Rules require disclosure only if such dischosure would ba
permitted by paragraph (b)), See Rules 1.2(d}, 4.9(E), 8.1 and B.3. Rule 3.3, on the other hand, requires
disciozure In some circumstances regardless of whether such disclosiae s permitted by this Rule. See
Rule 3 3{c).

Withdrawal

[14] I the lawyer's services wil be used by the olient in matedally furthering a course af criminal or
fraudulent canduct, the lawyer must withdraw, as stated in Rule 1.16(a)(1). After withdrawa! the lawyer
i required to refrain from making disclosure of the cllent's confidences, except as otherwise permitied
by Rule 1.6, Neither fhis Rule nor Rule 1.8[b) nor Rule 1. 16{d) prevents the lawyer from giving notice of
the fact of withdrawal, and the lawyer may also withdraw or disafirm any cpinicn, document,
affirmation, or the like. Where the client is an organization, the lawyer may be in doubt whether
contenplated concuect will actually be camied out by the organization. Where necessary Io guds
conduct in connection wih this Rula, te lawyer may make inguiry within the organization as indicated
in Aule 1.13{b).

Acling Competently to Preserve Confidentiality

[15] A lawyer must act competenty to safeguarnd information relating o the répresentation of a client
against inadvertent o unauthorzed dsclosurne by the lawyer or other persons who are participating In
the rapresentation of the client or who are subject to the lawyer's superision. See Bules 1.1, 5.1 and
5.3.

[16] When transmitfing 8 communication that inchudes information refating to the represertation of a
cian, the lawyar must take reasonatle precaulions o prevend e infarmation fram coming o he
hamds of unintended reciplents, This duty, howevar, does not require thal the lawyer use special
security measures i the methed of communication affords a reasonable expactation of privacy. Special
circumsiances, however, may warmant special precautions. Factors 10 be considerad in determining e
reasonabieness of the awyer's sxpectation of confidentiality include the sensitivity of the informatian
and the extent o which the privacy of the commurdcation i protectiad by BBw or by & confidentiakity
agrooment. A clienl may require the lewyer 1o implament special sacurify measures not required by this
Rules or may give infarmed consart o the use of a means of communication st would olherwise De
prohibited by this Rube.

Former Cllent

[17] The duty of confdentiality continues after the diant-lawyear refationship has terminated. See Aule
1. 92l Soe Rule 1.9(ck1) for the prohibition aganst using such information to the disadvantage of
the former client

History

SL 2004, ch 327 (Supreme Court Rule 03-26), off Jan. 1, 2004; 5L 2018, ch 297 (SCA 18-06}, eff. July 1. 2018

LaasMmasE South Dakils COoaned Laws. Anndlahsd
Copyrght & 2025 03 nghts rosarved.

End ot Doovemsst
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S.0. Codified Laws § 18-19-502

*** Cumrent through the 2025 Reguiar Session of the 100th Scuth Dakota Legistative Assembly, with acls received
March 21, 2025

LexisNexis® South Dakota Codified Laws Annotated > Title 19 Evidence (Chs. 19-1 — 19-19) >
Chapter 19-19 South Dakota Rules of Evidence (Arts. | — XI) > Article V Privileges (§§ 19-19-501
— 19-19-518)

18-19-502. Lawyer-client privilege — Definitions — General rule — Who may
claim — Exceptions.

{a) Dafinilions, As used in this sestion:

(1} A "cliart” is a pereon, a Rdeciary of a tiest oF estate, pubdc offices, of corporalion, lamited liabiliny
ooy, assocliation, of other organization o entity, either public or privats, who s rendered
professicnal legal servicss by & laayper, or whi ponsets 8 Eepar with 8 viaw 0 obiaining professional
egal sarvicas fram him;

{2} A mepresentatve of the client is one having awtharity 10 ablam professons el sevices, of 1o Bt
i advics iendared pursuant theresn, on behalf of the client;

(3) A lawyer is a person authorized, of reasonably befleved by the cllent 1o be authorized, 1o engage
in the pracion of law in any sale or nation,

{4) A “representatve of the lawyer” is one employed by the iawyer o asalat the lawyer in the randition
of prafessional legal services;

(5) A communication is “configential” if ol intended fo be disciosed 1o third persons other than those 1o
wham disclosiee s made in furtherance of the rendiion of prolessional legal Seraces [ the clisnt or
thosa reasonably necessary for the ransmission of the communicaticn,

{b) General rule of privilege. A client has a privilege to refuse to disciose and to prevent any other
pareon fom disclosng confidential commamications made ke the purpoas of faciitaling the rendition of
profeesional legal sirvices 1o the chent:

(1) Between himself or his represaniative and his lawyer or his iewyer's representaive;
(2} Between his lawyer and the lawyar's represontative;

(3} By him or his represaniative or hia lawyer of a reprasantative of the lawyer to a lawyerora
represantative of & lawyer representing another pamy in a pending action and congarnng a malier of
cOrenoe inbenas] ihisnin,

(4} Between representatives of the client or betwsen the clien] ana a regresenlative of The Cient; or
{5} Among lewyers and ther representalives reprasanting the same clisnt.

{c) Who may clasim privilege. Tna privilege may be clainied by (he client, his guardian or consenatar, the
personal representative of a deceased client, o the successar, rusies, of simnilar repregentative of a
corporaion, association, or other organization, whether or nob in existence. The person who was the Ewyer
o the lawyer's representativa al the time of the commaunication is presurmed o have autharity to clalm the
privilege but anly on behalf of the client.

(d} Exceptions. Thers is nd privilege undaer this section;

App. 330/ 331



5.0. Codited Laws § 18-159-502

(1) Furtherance of trima or fraud. K the sanecas of the lewyer were sought or oblained o ensble or aid
fArmgane B0 commil of plan 1o commil what the client knew or reasonably should Reva known 1o be a
crime or fraud:

121 Claimants fwough same deceased clianl. As o & communication relevant 1o an issua betaeen
partes who claim through the same decsased client, regardiess of whether the claims are by testate or
Intestate successon or by intes vivos ransacton;

(3) Breach of duty by a lawyer or chenl. As 10 a communication relevant 1o an issue of breach of duty
By thee lawyer 1o his clisnt or by the client to his Ewyer;

(4) Cocurments atested by & lewyar. As o 2 communicalion relevant 10 an IEGUE Soncerning an
attesied degument i wisch e lmwyar is an attestng winess;

(50 Joind clisnts. A% 10 a communicafion relevant Io a mater of common interest between of &MOnNg wo
or more cllents it tha cHmmunicalion Wik made By any of them fo & lawyar ratainsed ar consulted in
common, when offered in an action Detweasn o amaeng any of the clients.

History

SL 1979, ch 358 (Supreme Court Rule 78-2, Rule 502); 5L 1294, ch 351, § 30 SDCL 56 18-13-2 40 19-13-5 8L
2020, ch 248 {Supreme Court Aule 19.18), alective Seplember 6, 2018,

Lisiimnia® South Dakols Codled Lows Anedriaied
Caopyrighil 2 2025 AR righis neserad

End of Documem
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IN THE SUPREME COURT
STATE OF SOUTH DAKOTA

No. 31006

STATE OF SOUTH DAKOTA,
Plantiff and Appellee,

V.

HAZEN HUNTERE WINCELEE,
Defendant and Appellant.

PRELIMINARY STATEMENT

In this brief, Defendant and Appellant, Hazen Hunter Winckler, is
called “Winckler.® Plaintiff and Appellee, the State of South Dakota, is
called “State.”® Because of the overlap between this case and its sister
appeal, 31007, and because Winckler asks this Court to consider his
jurisdictional arguments in both appeals by reference to the other, the
State references both underdying circuit court cases in this brief.
Feferences to documents are as follows:

Charles Mix County Criminal File No., 23-297 ...coivvvveve.. BB

Charles Mix County Criminal File No. 29-85......cc00 0000000 SE2

Winckler's Appellant Brief in Appeal No. 31006 .............. WH
All document designations are followed by the appropriate page

num hers,



JURISDICTIONAL STATEMENT
The Honorable Bruce V. Anderson, Charles Mix County Circuit
Court Judge, filed a Judgment of Conviction on January 8, 20235, and an
Amended Judgment of Conviction on March 6, 2025, in Charles Mix
County Criminal File 23-297, 8k:357, 373, Winckler filed a Notice of
Appeal on February 6, 2025, 8E:363. This Court has jurisdiction 1o
hear the appeal under SDCL 23A-32-2.
STATEMENT OF LEGAL ISSUES AND AUTHORITIES
L,
WHETHEE THE CIRCUIT COURT PROPERLY DENIED WINCEKLEE™S
MOTION TO DISMISE FOR LACK OF JURISDICTION BECAUSE THE
CHARLES MIX COUNTY COURTHOUSE AND JAIL ARE NOT IN INDIAN
COUNTREY?
The civeuit counrt denied Wincklers motion to dismiss,
18 LL3.C, 1151
South Dakota v Yankfon Sioux Tribe, 522 LLE. 329 [1998)
Bruguier v. Class, 1999 810, 122, 5399 N.W.2d 364
Alaska v. Native Vill. of Venetie Tribal Gov't, 522 11.8. 520 [1998)
.
WHETHER A 180-DAY VIOLATION QCCURRED?
The cirenit court denied Winckler's motion to dismiss.
SDCL 23A-44-5.1

State v. Dunean, 2017 5.D. 24, 895 N.W.2d 779

State v. Webb, 0539 N.W.2d 92 (5.D. 1995)



11,

WHETHER THE CIRCUIT COURT PROPERLY ADMITTED WINCEKLERS
BOND FOEM PAPEEWORK?

The circuit court denied Winckler's motion in limine.
SDCL 19-19-803(6)
State v. Tumer, 2025 3.D. 13, 18 N.W.3d 673

IV,

WHETHER THE CIRCUIT COURT ADMITTED PRIVILEGED LAWYER-
CLIENT COMMUNICATIONS?

The circuit court denied Winckler's motion in limine.
SDCL 19-19-502

Voorhees Cattle Co., LLP v. Dakota Feeding Co., LLC, 2015 5.D. 68, 8068
N.W.2d 399

L

WHETHEE THE CIRCUIT COURT PEOPEELY DENIED WINCELER'S
MOTION FOR JUDGMENT OF ACOQUITTAL?

The circuit court denied Winckler's motion for judgment of acquittal.
SDCL 23A-43-31
State v. Rogers, 2025 3.D. 18, 19 N.W.ad 17
STATEMENT OF THE CASE

A grand jury indicted Winckler in February 2024 in Charles Mix
County Criminal File Number 23-297 for felony failure to appear,
violating SDCL 23A-13-31. 8R:4-5. The State filed a Part II Information
in April 2024, SE:10. While awaiting trial on his failure to appear case,

the State filed a Complaint against Winckler in April 2024 in Charles Mix

3



County Criminal File Number 24-85 for simple assanlt, violating 8DCL
22-18-1(3). BR2:4.

After being found guilty of failure to appear in a December 2024
jury trial, Winckler entered a Stipulation with the State that same
month. S5K:335, 340-42. The Stipulation specified Winckler woulkld
admit o the Part 1T Information in Charles Mix Countv Criminal File
Number 23-297 and enter a guilty plea or simple assault in Charles Mix
County Criminal File Number 24-85. 8E:3490-41. The State agreed to
dismiss charges in other criminal files amd recommend a sentence of six
vears imprisonment with six vears suspended for Charles Mix County

riminal File 23-297. SR:342.

The citcuit conrt accepted the plea agreement and entered a
Judpment of Conviction in January 20025 that sentenced Winckler to six
vears imprisomment with six years suspended, and it entered an
Amended Judgment of Conviction in March 2025 that issued the same
sentence, SR:355-57, 371-73. The circuit court also entered a
Judgment of Conviction in January 2025 for Charles Mix County
Criminal File Number 24-85 sentencing Winckler to 261 days in jail with
201 dayvs eredited for tme served, SE2:600-01.

STATEMENT OF THE FACTS
Winckler, a member of the Yankton Sioux Tribe, did not appear at
the Charles Mix County Courthouse in Lake Andes on November 8,

2023, for a pretrial conference in a case involving controlled substance



violations. 8E:4, 119, The State filed a Complaint for that failure to
appear on November 14, 2023, 8E:1. On November 22, 2023, the circuit
court issued a warrant of arrest for Winckler., SRE:2. Law enforcement
arrested Winckler on January 28, 2024, and returned the warrant the
next day. SE:74

After a January 30, 2024, initial appearance in magistrate court
where Winckler said he would be representing himself, a preliminary
hearing occurred at Winckler’s request on Febmary 13, 2024, 8E:7a,
150, 769. At this hearing, Winckler sald he wanted a court-appointed
attorney instead. SKE:769. The magistrate judge found good cause for
delay and set another hearing for two weelks later. SEK:770. 1n the
interim, a grand jury indicted Winckler for felony faihue to appear on
February 22, 2024, 8R:4. The preliminary hearing in magistrate court
was cancelled, and the case moved to circuit court with an arraignment
scheduled for March 11, 2024, SR:6, 75,

On March 6, 2024, the clerk of courts informed the circuit court
that Winckler refused o leave his jail cell or have initial rights read to
him. SE:7. The clerk went to the Charles Mix County jail to speak with
Winckler, who said he would be retaining private counsel rather than
proceeding with his court-appointed attorney Keith Goehring. SE:7. Up
to that point, Winckler had been refusing to speak with Goehring. SR:7,
4, The eircuit court granted a request made by Goehring to withdraw on

March 11, 2024, and appointed substitute counsel the same day. SR,

£



The circuit coart rescheduled the arraignment for April 8, 2024, 8R:7, 9,
7o

While awaiting his arraignment date, Winckler attacked an inmate
in the Charles Mix County Jail on April 2, 2024. 8R2:2. Winckler and
the victim were plaving a boand game, and the victim stated he oo longer
wanted to play. SE2:2. Winckler then declared the victim still owed him
an item placed as a bet before the game started. SRE2:2. As the victim
walked away, Winckler ran at him and punched him in his face multiple
times and pulled him down to the ground by his hair. 8R2:2. He
pressed the attack by punching the victim in the face several more times
on the ground. SE2:2. Winckler then ran o his cell and tried 1 coax
the victim fo come in there with him. 8RH2:2. The State filed a Complaint
charging Winckler with simple assanlt. 8R2:4,

The April 8, 2024, armaignment occurred in the failure to appear
case, and Winckler pleaded not guilty, SR:670. The circuit court entered
an Order Setting Date and Time for Jury Trial scheduling the jury trial
for Angust 19, 2024, 8K:12-13. Winckler moved to dismiss the simple
assault case on June 19, 2024, alleging that the circult court lacked
jurisdiction because the Charles Mix County jail, located in Lake Andes,
was in Indian Country under federal law. S8R2:12-14. Winckler also
moved to dismiss in the failure to appear case on August 13, 2024,
alleging a violation of the 180-day rule. SRE:20-22. He claimed 202 days

passed between his initial appearance and when the jury trial had becn



sct becanse he made his initial appearance January 30, 2024, 8R:20-
22, Winckler filed a third motion to dismiss on August 14, 2024, alleging
that the Charles Mix County courthouse was in Indian Country, SR:23-
24, To allow time to deal with these motions, the circuit court
rescheduled the jury tial for the week of December 9, 2024, amd it set a
hearing for arginments on Winckler's jurisdiction motions for September
11, 2024. SE:66, 688; BR2:610.

After the hearing on Scptember 11, 2024, the circuit court denied
Winckler's motions to dismiss and issued memorandum decisions
explaining its reasoning. SK:118, 141, 151. As to the 180-day motion,
the circuit court held the start date for the 180-day calculation was the
arraignment on April 8, 2024, because the original delays were caused by
Winckler's refusal to complete his initial appearance and by his refusing
counsel. 8E:150, Thus, the August 19, 2024, trial date fell within the
180-day deadline. SE:150. Further, the circuit court held any delay
beyond August 19, 2024, was because of Winckler’s motions to dismiss,
s0 1o violation occurred, 8R:150-51. The circuit court alsoe ruled that
the Chatles Mix County Courthouse and jail did not meet the definition
of Indian Countiy, and therefore 1t had jurisdiction over both eriminal
cases. B3R:125; BR2:550.

Four davs before trial, Winckler filed several motions in limine
regarding Exhibits the State intended to use at trial. SE:171, 194, 2149,

He objected to State’s Exhibit 1—which was a set of documents from



September 11, 2023, detailing his bond melease conditions in the
wiklerying controlled substances case—for hearsay, relevance, and
violating his right to confront witnesses, SR:171-78, Winckler also
objected to 3tate’s Exhibit 5, which was the November B, 2023, pre-trial
conference transcrpt from his underlving controlled substances case
detailing that he did not appear, for the same reasons as well as
containing impermissible character evidence and privileged
communications by his previonus attorney. 8SE:2 19-32.

The jury trial began December 13, 2024, and the circuit court
heard argnments on the motions in limine before opening statements.
BSR4 1-42. The State informed the circnit court that it was offering
Exhihit 1 for the first three pages of the document. SRE:442-46. The
circuit court held Exhibit 1, the bond paperwork, was a record kept in
the ordinary course of the court’s business and met the statutory
definitions as a business record exception to hearsay. SR8, It further
ruled that Fxhibit 1 was non-testimonial, so it did not violate the right to
cross-examine witnesses, SE:449. It also held Exhibit 1 needed o be
redacted bevond page three to exclude irrelevant or unduly prejudicial
information, but otherwise it was admissible. 8R:449,

The circuit ruled Exhibit 5, the pretrial conference transcript, was
relevant and the relevance outweighed any unfair prejudice, but it
needed to be redacted to remove some statements that were irrelevant.

BE:459-60, The irrelevant statements were what Goehring claimed



Wincklers mother had said about keeping in contact with Winckler, and
references to Odyssey filings detailing Winckler's criminal record and
failure to appear for a UA, SR;230, 460. The circuit court kept the fact
that Winckler had posted bond, had his bondd revoked, and had a bench
warTant issucd against him. SE:285-806, 460, The cirowit court also kept
that Goehring stated he sent a letter advising Winckler to be ar the
hearing., SE:285, 460, The circuit court permitted Winckler 1o make a
standing objection to the Exhibits, 8E:508,

The State’s case consisted of testimony by Charles Mix County
Clerk of Courts .Jennifer Robertson and Winckler's former counsel
Goehring. 5R:510, 525, The State used Kobertson to admit Exhibit 1, at
which time Winckler objected to the redacted Exhibit and the circnit
court overruled him, 8R:515-16. When the SBtate called Goehring,
Winckler objected on the bases of privilege and confidentially, SRE:523.
The circuit court denied the objection and allowed Goehring to testify.
BR:526. The State offered the redacted Exhibit 5 through Goehring, at
which time Winckler made an objection and the cirouit court overruled it
Sk:031. Goehring read aloud fom Exhibit 5 that he wrote Winckler
remifiling him when the pretnal conference was, and Winckler objected
as to privilege. 8R:5332-33. The circuit court overrniled the objection.
BR:532. After the State’s case in chiefl, Winckler moved for judgment of
acquittal, which the circuit court denied, and he called no witnesses.

SR:047, 551, The jury convicted Winckler. SR:582.



ARGUMENTS
I.
THE CIRCUIT COURET PROFPERELY DENIED WINCRKLERE'S MOTION
TO DISMISES FOR LACK OF JURISDICTION BECAUSE THE
CHARLES MIX COUNTY COURTHOUSE AND JAIL ARE NOT IN
INDIAN COUNTREY.

A. Background

Winckler moved 1o dismiss both cases, alleging that the circoit
oot lacked jurisdiction over his cases becanse the Charles Mix County
courthouse and jail, located in Lake Andes, are in Indian Country under
18 U.S.C. 1151. SR:12-14, 23-25. After a hearing on September 11,
2024, the circuit court ruled it had jurisdiction over both cases because
the courthonse and jail were not [ndian Country. SH:118-25; SR2:550-
a7, For this Court’s convenicnee, the Indian Country jurisdiction issue
is replicated in its entirety, addressing all three subsections of 18 11.8,C,
1151, in appeals 31006 and 31007,
B. Standard of Review

“Questions of jurisdiction are legal guestions reviewed under a de

novo statklard.” State v Bettelyoun, 2022 8.1, 14, 116, 972 N.W.2d 124,
128-29 [quoting State v. Owen, 2007 8.D. 21, 110, 729 N.W.2d 356,
362). Winckler's motion to dismiss attacked this Court's subject matter
jurisdiction over this case. When presented with a factual attack, the
Court is “free to weigh the evidence and satisty itselll as to the existence
of its power to hear the case.” Alone v. C Brunsch Inc., 2019 3.1, 41,

112, 931 N.W.2d 707, 711 (internal citation omitted). To resolve the
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factual attack, the Court may consider evidence ontside the pleadings.
Hutterville Hutterian Brethren, fnc v. Waldner, 2010 8.1, 86, 20, 791
N.W.2d 169, 174.
C. Analysis.

Under 18 11.8.C. 1131, Indian Country is defined as:

() all land within the limits of any Indian reservation
unler the jurisdiction of the United States
Government, notwithstanding the issuance of any
patent, and, including rights-of-wav running through
the rescrvation,

(k) all dependent Indian communities within the
borders of the United States whether within the
original or subsequently acquired territory thereof, and
whether within or without the limits of a state, and

(¢} all Indian allotments, the Indian titles to which
have not been extinguished, including rights-of-way
runmning through the same.

The Charles Mix County courthouse and jail do not qualify as Indian
Country under any of these definitions.

i. The Land Is Not on an Indian Reservation under 18 U.5.C.
1151(a)

a  Historical Overview of Charles Mix County
The United States Supreme Court summarized the creation of the
Yankion SBioux Heservation as follows;

At the outset of the 19th century, the Yankton Sioux Tribe
held exclusive dominion over 13 million acres of land
betwern the Des Moines and Missouri Rivers, near the
bournddary that currently divides North and South Dakota. In
1858, the Yanktons entered into a treaty with the United
States renouncing their claim to more than 11 million acres
of their aboriginal lands in the north-central plains|. ]



The retained portion of the Tribe's lands, located in what is
now the southeastern part of Charles Mix County, South
Dakota, was later surveyved and determined to encompass
430,405 acres. In consideration for the cession of lands and
release of claims, the United States pledged to protect the
Yankton Tribe in their “quiet and peaceable possession”™ of
this reservation and agreed that *[njo white person,” with
narrow exceptions, wold *be permitted to reside or make
any settlement upon any part of the [reservation].” The
Federal Government further promised to pay the Tribe, or
expend for the benefit of nembers of the Tribe, $1.6 million
over a a0-vear period, and appropriated an additional
$50,000 to aid the Tribe in its transition to the reservation]. |

South Dakota v. Yankton Sioux Tribe, 522 U.8. 329, 333-34 (1998)
{internal citations omitted).

The federal povernment and the Tribe negotiated a second Treaty
in 1892, which Congress adopted in 1894, and this Court summarized
that history as follows;

[Als immigration increased and pioneers advanced ever
westward, settlers, railroaders, miners, and developers
brought increasing pressure to further contain Indian tribes,
calling for reservations to be opened for settlement and
inevitably extinguished, Reformers hoping to improve the
welfare of Indian people also sought to resolve the *Indian
problem™ threugh a plan of assimilation, encouraging Native
Americans to become farmers and ranchers alongside
homesteaders. Congress supervened with the Dawes
Severalty Act (or General Allotment Act) of 1887, followed by
a series of surplus land acts. With the allotment system, the
homesteading ideal would be applied to “civilize” Indian
people by forcing them onto individual plots cat out of
reservations, while frecing unassigned lands for non-Indian
settlement].|

The 1858 Yankton Treaty of Cession created a 430 4% 5-ace
reservation along the eastern bank of the Missouri REiver for
the Yankton Tribe. Heginning in 1891, tracts within the
reservation were allotted o individual Yankton [ndians,
leaving approximately 168,000 acres of unallotted land. The
next year, in response o communications from the Tribe to
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the Secrotary of the Interior, the United States appointed the
Yankiton Indian Commission o negotiate for the sale of the
surplus lands|.|

|Ajfter months of negotiation, a majority of the male tribal
members and the Commission reached agreement. The first
two articles provided:

Article 1.

The Yankton tribe of Dakota or Sioux Indians hereby
cede, sell, relinguish, and convey to the United States
all their claim, right, title, and interest in and to all the
unallotted lands within the lmits of the reservation set
apart to said Indians as aforesaid.

Article [1.

In consideration for the lands ceded, sold,
relinquished, and conveyed to the United States as
aforesaid, the United States stipulates and agrees 1o
pay o the said Yankton tribe of Sioux Indians the soam
of six hundred thousand dollars [$600,000), as
hereinbefore provided for].]

[Tlhe unallotted lands were declared available for non-Indian

seftlement effective May 21, 1895, That same year, South

Drakota took over civil and criminal jurisdiction in the region

and has since continuously maintained it|.|
State v. Greger, 1997 8.D. 14, 1§34, 5359 N.W.2d Bb4, B537-59 (internal
citations omitied].

The Charles Mix County courthouse and jail sit on lands that were
initially allotied to a Yankton S8ioux Tribe member, but subsequently title
to the land passed to non-Indian possession. Bruguier v. Class, 1999
5.0, 122, §94-53, 5399 N.W.2d 364, 366-67. This Court has summarized

the history of that land as follows:

After President Cleveland's proclamation opened the
unallotted lands for settlement in 1895, the area filled with
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setrlers. The history is recounted in the writings of author
and journalist, Adeline 5. Gnirk. In her retelling, the
Chicago, Milwaukee & 8t. Paul Railroad secured a right-of-
way in 1397 to extend its line through the opened
reservation from Napa to the place where the town of Platte
was later founded., The railbed was completed in 1900.
Within a year four townsites originated along the railway:
Wagner, Lake Andes, Geddes and Platte|.| Typical perhaps is
the rise of Lake Andes, which was platted in 1901 and
formally established as a town in 190

*“When inherted Indian lands commenced to be sold, a
location was secured on Section 4, the present site,
This land ineluding the 30 acres then platted and the
120 acres adjoining had becn allotted to John Arthur,
or Sparrow Hawk. He died and in 1904 his only heirs,
his wife Tanivawakanwin, and daughter Bessie Zitka
Koyewin were induced to sell BO acres of this land to
the Lake Amkles Townsite Comparny.

Even during the twenty-five vear trust period required
by the Dawes Act, Article X1 of the 1894 Act allowed
for the sale of allotted lands on the death of certain
allottees. By 1916, Lake Andes won a decade-long
batile with the other railroad towns o become the
county scat, replacing Wheeler, Construction on the
new courthouse began in 1917, The town remains the
county seat to this day. Its courthouse amd law
enforcement center both sit on formerly allotted land.”

Bruguier, 1999 5.1, 122, Y5, 599 N.W.2d at 366-67 {internal citations
omitted).

b. Courts Have Consistently Held that Lake Andes is not an
ndiom Reservation.

The United States Supreme Court, Eighth Circuit Court of Appeals,
and this Court have all evaluated the legal history of the Yankton Sioux
Feservation and Lake Andes, with the conclusion being allotied lands
that passed out of Indian ownership are not part the Yankton Sioux

Indian Reservation under 18 UL.S.C. 1151{a). Yankton Sioux Tribe, 522

14



LIS, at 357-58; Bruguier, 1999 3.0, 122, Y40, 399 N.W.2d at 375;
Yankton Sioux Tribe v. U 5. Army Corps of Engineers, G006 F.3d 895, 897
(&th Cir. 2010).

In Yankton Siowx Tribe, the United States Supreme Court
acknowledged the Yankton Sioux Reservation was created through the
Treaty of 1858. 522 LS. at 334-35. The Court wiote, “only Congress
can alter the terms of an Indian treaty by diminishing a reservation|, |
and its intent to do so must be clear and plain|. | Yankton Sioux Tribe,
522 11.8. at 343 [citations omitted]. Relyving on the plain language of the
1894 Act, the Court held Congress diminished the Yankton Sioux
Eeservation. Id. at 343-51, 357. The Court declined to evaluate whether
Congress completely disestablished the reservation or whether a new
boundary existed. Id at 358; Bruguier, 1999 3.1, 122, 117, 599 N.W.2d
at 371. Bul the Court held that the reservation boundaries of 1858 do
not remain intact. Yankfon Siowx Tribe, 022 L3, at 357-58.

In Yankton Siouwx Tribe v. U5 Army Corps of Engineers, the Eighth
Circuit summarized the subsequent history of Yankton Sioax
Feservation federal litigation:

In South Dakota v. Yankton Sioux Tribe|,| the Supreme Court

held that the Eeservation was diminished by the lands coded

to the United States nnder the 1894 Act. However, the Court

declined to determine whether Congress disestablished the

Reservation altogether and remanded the case for further

proceedings. Since then, the remaining issues have been

litigated in two separate lawsuits before District Judge

Lawrence Plersol in the District of South Dakota and in
multiple appeals to this court.



The lead case concerned the jurisdiction of the Tribe, the
State of South Dakota, and the United States over non-ceded
lands within the Reservation's original 18538 boundaries,
Initially, we rejected the State’s contention that the
Eeservation was disestablished by the 1894 Act, but we held
that the Feservation was further diminished when allotted
lands passed out of Indian ownership., Yankfon Sioux Tribe
v. Gaffey, 188 F.3d 1010 [8th Cir. 1999), We remanded,
instructing the district court to determine what categories of
land comprised the diminished Reservation, Resolving
appeals from that ruling, we recently held that the
diminished Reservation consists of allotted lands that
remain in tust, additional lands taken into trast, and ceded
lands reserved by the 1894 Act ("agency trust lands®).

606 F.3d at 897 (8th Cir. 2010) (internal citations omitted). Thus, under
the rulings of Eighth Circuit Court of Appeals, allotments that passed out
of Indian ownership are not part of the diminished Yankton Sioux
Feservation. fd. Accordingly, becanse the land in question was sold to a
non-lndian, the land is not Indian Country under 18 ULS.C. 1151(a). Id,;
Bruguier, 1999 8.1, 122, 7194-5, 599 N.W.2d at 366-67.

This Court has gone further than the Eighth Circuit and U.8.
supreme Court. In evaluating a similar jurisdictional issue to what
Winckler raises, this Court held that the Yankion Sioux Reservation was
“effectively terminated.” Bruguder, 1999 3.0, 122, §40, 599 N.W.2d at
378, Eeganding Pickstown, South Dakota, which is in in Charles Mix
County, this Court explained that:

Pickstown is not Indian country under 18 USC § 1151, Itis

not situated within the bouwlaries of a reservation becanse

the Yankton Sionx Reservation was effectively terminated by
the 1894 Act. Noris it tast land, a dependent [ndian
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commumnity, or property held by the Tribe. Consequently,
the State properly exercised jurisdiction over Bruguier]. |

fd. Like the lamnd in this case, the land at issue in Bruguier was former
allotment land that passed to non-Indian ownership, & 1941-3, 599
N.W.2d at 366-G7; see also State v. Williomsen, B7 5.D. 512, 515, 211
N.W.2d4 182, 183-84 (197 3) (holding “the Act of 1894 disestablished thart
portion of the Yankton Eeservation which was ceded and sold to the
Urdted States,” including the cities of Lake Andes and Wagner). Putting
these cases together creates the following overlap: the 7.8 Bupreme
Court held the Yankton Sioux Reservation was at the very least
diminished in 1894, and this Court and the Eighth Circuit both
concluded that the land at issue in Lake Andes cannot be Indian Country
undler 18 U.B.C 1151 §a) because it was allotted and sold to a non-
Indian. Yankfon Sioux Tribe, 322 1.8, at 343-531; Bruguier, 1999 3.10.
122, 940, 599 N.W.2d at 378; Yankton Sioux Tribe, 606 F.3d at 397, The
circnit court had jurisdiction over Winckler.

e This Court Should Not Overturn Bruguier.

Winckler asks this Court to revisit this well-settled matter and
overturn Bruguter. WB:25-31. This Court “lapproaches] the question of
whether to depart from precedent with great caution and restraint.” In re
Noem, 2024 5.D. 11, J48, 3 N.W.3d 465, 479 [quoting Luze v New FB
Co., 2020 5.D. 70, §48, 952 N.W._2d4 264, 276-77). Five factors are

weighed in determining whether to “overrule flawed precedent: (1) the
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quality of its prior decision's reasoning; {2) the workability of the prior
rile established by its precedent; [3) the consistency of the prior decision
with other related decisions; (4) subsequent developments since the
erroneons decision; and (3) the extent of the reliance on the earlier
decision.” Id. $20, 3 N.W.3d at 480.

Brugider is a well-reasoned opitdon that should not be overturned.
n re Noem, 2024 8.0, 11, 9450, 3 N.W.3d al 480; see generally 1999 8.D.
122, 599 N.W.2d at 364, That is becanse this Court relied on the plain
language of cession in the 1894 Act and compared it to the
disestablishment of the Lake Traverse Reservation. Bruguier, 1999 8.1,
122 at 19, 599 N.W.2d at 37 1-72 (citing DeCoteaqu v. Dist. Cnty. Court
Jfor Tenth Judicial Dist., 420 LL3, 425, 445 (1973)). This Court also
contrasted the differences in the language of the 1824 Act from Solem v
Bartlett, where disestablishment of the Cheyenne Eiver Reservation did
not occur. fd §24, 599 N.W.2d at 374 [citing 465 U.8. 463, 474 [1984)).
This Court emphasized the historical understanding that loss of
communal tribal ownership meant disestablishment, and highlighted the
siLbsequent exercise of State jurisdiction over the area and historical
developments since 1894, . 1920-22, 35, 599 N.W.2d at 372-73, 376-
77. This analysis resulted in a well-reasoned conclusion that Pickstown
was not on a reservation because the reservation was “effectively
terminated.” fd. 940, 599 N.W. 2d at 378,

Boocause Bruguier relicd on cases involving other South Dakota
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tribes and very similar treaty language, it is consistent with other cases
in the arca. 1999 8.D. 122 at 47 22-26, 599 N.W.2d at 373-T4, In re
Noem, 2024 8.D. 11,9 30, 3 N.W.3d at 480. This consistency includes
Yankton Sioux Tribe, where the U8, Bupreme Court did not reach the
disestablishunent guestion because it dicd not have to, hot still held the
reservation had been diminished. 522 LS. at 358. Further, when the
LLE. Supreme Court did examine the language emploved by the 1894
Act, it found the reservation disestablished. DeCoteau, 420 U.5. at 435
n. 16. Bruguier is also consistent with other S8outh Dakota cases that
predate it and hold that Lake Andes is not on a reservation. See
generally Greger, 1997 5.0, 14, 539 N.W.2d at 854, see also Williamson,
87 8. at 515, 211 N.W.2d at 184 (1973}, Amd while Bruguier does
conflict with Eighth Circnit cases holding the reservation was not
disestablished, under the Supremacy Clause those are not controlling
anthorities this Court must follow. Greger, 1997 5.0, 14, Y6 n. 5, 559
N.W.2d at 859; see 1999 5.0, 122, 422, 599 N.W.2d at 373.

Bruguier is a workable opinion. See generally 1999 5D, 122, 599
N.W.2d at 364, In re Noem, 2024 5.D. 11, 150, 3 N.W.3d at 480,
Winckler asks this Court for an extreme result—the sudden declaration
that hall' of Charles Mix County is still a reservation, which contradicts
over a century of development in the area and multiple precedents ruling
otherwise. WH:25-31; see, e.g., Greger, 1997 5., 14, 559 N.W.2d at

#54. Buch a result would be highly chaotic sand unworkable, but keeping
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the opinion intact is consistent with the historical developments and
precedents. See In re Noem, 2024 3.D. 11, 50, 3 N.W.3d at 480,
Similarly, the reliance factor also favors not overturning the precedent.
m re Noem, 2024 8.10. 11, 920, 3 NNW.3d at 480. Bruguier has been
extensively melicd on becanse the State has continued to exercise
jurisdiction in Charles Mix County. Md.; see generally 1999 8.0, 122,
399 N.W.2d at 364, This Court has also relied on the opinion by
favorably citing it multiple times. See Cwen, 2007 8.1 21, §40, 729
N.W.2d at 368, see also State v. Aesoph, 2002 3.0, 71, 744 n. 13, 647
N.W.2d 743, 758,

This Court must look at developments since the opinion in
question. fm ore Noem, 2024 8.D. 11, Y50, 3 N.W.3d at 480, The major
development cited in Winckler's brief is the L8, Supreme Court holding
o-4 in MeGirt v. Oklahoma that the Creek Reservation in Oklahoma was
never disestablished. WB:25-31; see generally 591 U.3. 894, But in
MoGirt, the LS. Supreme Court held “disestablishment has ‘never
required any particular form of words[.]™ fd at 904 [quoting Hagen v,
Utah, 510 10,8, 399, 411 (1994)). The MoGirt Court continued,
“|disestablishment| does require that Congress clearly express its intent
to de so, Jejommon|ly with an| ®|eplicit reference to cession or other
language evidencing the present and total surrender of all tribal
interests.™ fd. [quoting Nebraska v. Parker, 577 U5, 481, 488 (2016]).

This Court’s raling in Bruguier is consistent with MeGirt because it
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acknowledged clear langnage of cession in Articles | and I1 of the 1894
Act. Id.; 1999 3.D. 122, J27, 5399 N.W.2d at 374. Buch comportment
with a major development means Bruguier is still good law that should
not be overturned. Id.) In re Noem, 2024 S.D. 11, 920, 3 N.W.3d at 480;
Motire, 591 LS. at 904, Further, the U.S. Supreme Court in MoGirt
knew the Yankton Sioux Reservation was at least diminished bhecanse i
lfavorably cited Yankton Sioux Tribe. MeGirt, 391 U8, at 913-16 (citing
022 1.8, at 355). Winckler failed to put forth a single reason this court
should abandon its precedent. In re Noem, 2024 8D, 11, 950, 3 N.W.ad

at 480,

ii. There Is No Dependent Indian Community under 18 U.S.C.
1151(b)

18 LL.8.C. 11531(b) defines Indian Country as “all dependent [ndian
communitics within the borders of the United States whether within the
original or subsequently acquired territory thersof, and whether within or
without the limits of a state.™ To be a “dependent Indian community™
under ULS.C. 1151(b), the land must meet two requirements: 1) it must
have been set aside by the Federal Government for the use of the [ndians
as Indian land; and 2) it must be under federal superintendence. Alaska
v. Native Vill. of Venetie Tribal Gov't, 522 U.B. 520, 527 (1998). The laml
at issue in Lake Andes meets neither of these requirements.

a The Land i=s not Set Aside by Federal Government for use as
ndion Land

“The federal set-aside requirement ensures that the land in
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question is occoupicd by an ‘Indian community.™ Venefie, 522 113, at
531. In Venetie, the Village of Venetie, which is home to the Nects'aii
Gwich’in people, sought to be recognized as a dependent Indian
commumnity. fd. at 5324-253. The Secretary of the Interior had set up a
reservation for the Neets’aii Gwich'in in 1943 out of land surrounding the
Village of Venetie. fd at 523. Butin 1971 Congress enacted the Alaska
Mative Claims Settlement Act, or ANCSA. Id. Under ANCSA, Congress
rescinded most of the land previously set aside for Alaska Natives aiud
transferred about $962 million and 44 million acres to state-charted
private business corporations with Native Alaskan shareholders. §d. at
224, The corporations received the land in fee simple with no federal
restrichions,  fd,

The Neets'aii Gwich’in corporations obtained title to former Native
Alaskan reservation lands set aside before 1971, Id. The corporations
then transferred title to the Native Village of Venetie Tribal Government.
fd. The 1.8, Bupreme Court held that these lands did not gualify as
being set aside for an Indian community becanse they were held in fee
and capable of being alienated to non-Indians and used br non-Indian
purposes. Id at 532-33.

In this case, the land in question was set aside by the federal
povernment for use as Indian land, but the status of the land changed
when it was sold in fee to a non-Indian. Bruguier, 1999 5.1, 122, 194-5,

299 N.W.2d at 366-67. At that point, the land was used to form Lake
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Andes, which was chartered under South Dakota law. fd. The ability to
alicnate the allotment to & non-Indian or use it for a non-Indian purpose
means the land does not meet the federal set-aside requirement. Venetie,
022 T8, at 532-33. Further, in Venefie the Neetsail Gwichn
corporations’ ownership of previous rescrvation land was not enough to
fulfill the federal set aside requirement. fd. I Indian ownership of
former reservation land is not enough to be a federal set-aside, then the
land being a former allotment that passed out of Indian hands over one
hundred vears ago cannot be either. See id. Without the federal set-
aside requirement, the community in Lake Andes cannot be designated
as an “Indian community”™ and is not Indian country umder 18 U.S.C,
1151(b}. Jd at 530-31.
b. Lake Andes is not under Federal Superintendence

“The federal superintendence requirement guarantees that the
Indian community is sufficiently ‘dependent’ on the Federal Government
[s0] that the Federal Government ancd the Indians involved, rather than
the States, are to exercise primary jurisdiction over the lamnd in question.”
fel. The Inguiry is whether the entire community depends on the Federal
Government, not just the Tribe members living in the commurity, fd

The population of Lake Andes is about two-thirds non-Indian.
Greger, 1997 S.D. 14, 929, 599 N.W.2d at 867, see also SR2:313. The

federal government provides services and programs to the Tribe, but

ncither the town of Lakes Andes nor the courthouse or jail directly
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benefit from those services and programs, 8SR2:147, 151, 191-92, The
programs and services are also spread across the county: Indian Health
Services, the Burcau of Indian Affairs, the Yankton Sioux Tribal
Headquarters, and tribal court are in Wagner, and Marty Indian School
is in Marty, SE2:147, 151, 191-92; Stathis v. Marty Indian School, 2019
5.D. 33, 92, 930 N.W.2d 653, 655. Under Venetie, even if the federal
government provides “health, social, welfare, and cconomic programs to
the Tribe,” those tyvpes of programs are classified as “general federal
ald],|” not “active federal control” that proves “federal superintendence.”
222 11.5. at 534.

The State and its subdivisions are responsible for the care and
superintendence of Lake Andes: the city of Lake Andes maintains the
roads; Charles Mix County provides law enforcement services to the city;
the Lake Andes School District provides educational services; and the
Lake Andes Fire Department provides fire protection services, BR2:501-
23, Itis true that the Yankton Sioux Tribal Police has an office in Lake
Andes, bat there are some parcels of land in Charles Mix Counmy thart
still constitute Indian country, so the tribal law enforcement services are
necded there, BR2:263. Farther, the land at issue is not hekd in trast,
and it is not under the *absolute jurisdiction and control of the United
States” or “under the jurisdiction and control of Congress for all
governmental purposes relating to the guardianship and protection of the

Indians” like other dependent Indian communities. Venetie, 522 115, at
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233-34 (intcrnal citations omitted), The Charles Mix County courthonse
and jail where Winckler committed his erimes are not Indian Country
under 18 U.8.C. 1151(b).

iii.The Land Is Not an Indian Allotment with Unextinguished Title
under 18 U.8.C. 1151e)

Under 18 1L.8.C. 11531{c]), "all Indian allotments, the Indian tles 1o
which have not been extinguished, including rights-of-way runming
through the same” are Indian country. The land at issue is not [ndian
country under 18 US.C. 115 1{c) becanse the Indian title was
extinguished when the land was sold to a non-Indian. Bruguier, 1999
5.0, 122, 55, 599 NW.2d at 367.

This Court quoted the LS. Supreme Court to exXplain how “Indian
title” is extinguished:

The simple criterion is that as to all the lands thus described

it was Indian country whenever the [ndian ttle had not been

extinguished, and it continued to be Indian country so long

as the Indians had title to it, and no longer. As soon as they

parted with the title, it ceased to be Indian country, without

any further act of Congress, unless by the treaty by which

the Indians parted with their title, or LH.' some act of

Congress, a different rule was made applicable to the case.
Bruguier, 1999 5.D. 122, 122, 599 N.W.2d at 373 [quoting Bates v.
Clark, 95 U8, 204 (1887)). "Indian tite in comimnon, or put another way,
tribal title, ended when tribal ownership ended.” Id. [citations omitted).

In Bruguier, this Court held the State has jurisdiction over allotted

parcels no longer titded in Indian ownership. fd. 434, 599 N.W.2d at



376, Thus, the Btate had jurisdiction over Winckler because the land at
issue is an allotment that passed to a non-Indian. #d.

The Eighth Circuit examined jurisdiction on the Yankton Sioux
Feservation under 18 LLE.C. 1153 1§c). See generally Yankton Siowx Tribe,
006 B.Ad at 895 (Bth Cir. 2010). The Eighth Circuit disagreed that the
Yankion Sioix Reservation has been disestablished and described the
boundaries: “[the] Reservation consists of allotted lands that remain in
trust, additional lands taken into trust, amd ceded lands reserved by the
1894 Act.™ Id. at 897. But the Eighth Circuit held “lands originally
allotted to tribal members which have passed out of Indian hands™ are
not part of the diminished reservation. fd. at 898 (quoting Gaffey, 188
F.3d at 1020), Thus, despite disagreement on the disestablishment
question, the Eighth Circuit and this Court agree that Indian title is
extinguished on an allotment when it is sold to a non-Indian, Jd,
EBecause the former allotment at issue was sold to a non-Indian, the land
is not Indian country under 18 [L8.C. 1151(c). Bruguier, 1999 5.0, 122,
15, 5399 N.W.2d at 367. The circuit court properly exercised jurisdiction.

Il
NO 180-DAY VIOLATION OCCURRED.

A. Background

The State filed a Complaint against Winckler for failure to appear
on November 14, 2023, 8K:1. On.January 28 or 30, 2024, the clerk

went to conduct an initial appearance and Winckler told the clerk he
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would proceced pro sc.! 8R:75, 150, 768, The magistrate court
scheduled a preliminary hearing for February 13, 2024, but there,
Winckler changed course and asked for court-appointed counsel.
BR:768. The magistrate court found good cause for delay and set
anothor hearing for February 27, 2024, SRE:770. The next day, Winckler
asked again for substitite counsel It disrupted the conrtroom and
necded to be restrained by law enforcement. SE:151. The court dended
his motion to fire his attorney, fd

In the meantime, the State filed an Indictment February 22, 2024,
and an arraignment in circuit court for that Indictment was schecduled
for March 11, 2024, 8E:6, 75. While awaiting that arraignment,
Winckler refused to speak with his counsel or leave his jail cell. 8E:7-9,
Eventually, the circuit court allowed his attorney to withdraw and
appointed new counsel on March 11, 2024, S8R9, Winckler's
arraignment on the Indictment happened on April 8, 2024, BR:75. The
circuit court determined that "most of the delay™ in the case thus far was

“cansed by the Defendant refusing to allow the clerk (o complete his

The record reflects confusion on whether a formal initial appearance
took place, Winckler filed an eCourts summary of the case suggesting an
initial appearance was held on January 30, 2024, according to a
scheduling note. 8R:!75. However, the circuit count found no initial
appearance béfore a judicial officer took place because Winckler refused.
Sk: 130, After Winckler’s appellate briefs were filed, the State sought all
missing ranscripts from the circuit court in the underying cases. There
15 no transcript of an initial appearance in CRI23-297. Whetre the trial
cont recornd 15 incomplete and not adequate o dispose of an issue, this
Court presumes the circuit court acted properly. Graff v. Children's Care
Hosp. & Sch., 2020 8., 26, 116, 943 N.W.2d 484, 489,
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initial appearance, his delay in gotting Court appeinted counsel for his
preliminary hearing, and his letter motion . . . requesting substitute
counsel and the Court's consideration and resolution of that request.”
SR:151.

The circuit connt scheduled trial for August 19, 2024, 8R:12-13.
Winckler moved 1o dismiss for Iack of jurisdiction and a 180-day
violation on August 14, 2024, SK:131. According to the circuit court,
“[i]t was agreed between the partics that all cases would be continued
until the |clourt could resolve the Defendant’s motion|s). . .™ SR:151.
Trial was rescheduled and occurred December 13, 2024, SE:G6, 6BE.

B. Standard of Review

This Court. reviews de nove whether the State violated the 180-day
rule. State v. Duncan, 2017 8.D. 24, 110, 895 N.W.2d 779, 781.

C. Analysis

“There are two requircments for the 180—day peried to commence:
1} the defendant appears on a charging documerit; and 2) before a
judicial ofMicer.™ fd 914, 895 N.W._2d at 781-82 (quoting State v
Sorensen, 1999 5.D. 84, 114, 597 N.W.2d 682, 634). Winckler argues
his January 30, 2024, initial appearance on the Complaint is the stat
date for the 180-day calculation, so the August 19, 2024, trial date was
202 days from his first appearance. WBR:28.

The magistrate court found good cause for the first delay in

Winckler's postponed preliminary hearing because he changed his mind
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about proceeding pro se, S8E:770. The circuit court found Winckler
caused the delays by his refiisal to complete his initial appearance,
belated request court appointed counsel, subsequent refusal to speak to
counsel, and his pending motions including requesting substitute
counsel, motion to dismiss Tor lack of jurisdiction, and motion to dismiss
for violation of the 180 dav rule. 3R:151. The cirenit court properly
found all delays were “caused by the Defendant’s actions and motions[.[*
BR:151.

Even if this Court determines January 30, 2024, to be the
appropriate start of the caleulation, Winckler caused delays that put the
Avgust 19, 2024, trial date within 180 days. Winckler initially
proceeded pro se, but then asked the magistrate conrt for court
appointed counsel on Febrary 13, 2024, 8R:768. Winckler then
refused Lo speak to his connsel or participate in initial proceedings, and
new counsel was not appeinted until March 11, 2024. 8R:7, 9, 75. “The
failure of a deferwlant to maintain contact with his attorney which
necessitates the withdrawal of the attorney [, . -] is plainly attributable to
the defendant.” State v, Webb, 539 N.W._2d 92, 935 (8.D. 19935).

Wincller's request for a hearing to ask for couwrt-appointed counsel
after insisting he would proceed pro se, and his subsequent change in
counsel after refusing to speak with his first count-appointment, caused
a delay attributable to him. fd. Thus, the sixty-nine days between

Janunary 30, 2024, and April 8, 2024, should be excluded, resulting in
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133 clapsed davs. At the very least, the twenty-seven days between his
request for counsel on February 13, 2024, and Gochring’s replacement
on March 11, 2024, should be excluded, which would total at most 175
days elapsed. In either scenario, no 180-dayv violation cccurred. OfF
course, all delays after Auguast 19, 2024, until the trial date arc
attributable to Winckler's motions 1o dismiss and should be exeluded.
SDCL 23A-44-5.1; State v. Two Hearts, 2019 8.D. 17, 110, 925 NW.2d
o3, 909, The circnit court did not err by denving Winckler's motion to
dismiss.

111.

THE CIRCUIT COURT PROPEELY ADMITTED WINCKLER™S
BOND FOEM PAPERWORKR.

A. Standard of Review

“[The] standard of review for evidentiary rulings Tequires a two-
step process: [Irst, to determine whether the trial court abused its
discretion in making an evidentiary ruling; and second, whether this
error was a prejudicial evror that in all probahility affected the juiry’s
conclusion.™ State v. Hankins, 2022 8.1, 67, 120, 982 N.W.2d 21, 20,
(quoting State v. Thoman, 2021 8.D. 10, §41, 955 N.W.2d 759, 772).
“The trial court]’s] evidentiary rulings are presumed to be correct.” fd.
{quoting State v. Babeock, 2020 8.D. 71,921, 952 N.W.2d 750, 757). An
abuse of discretion “is ‘a lndamental ermor of judgment, a choice ontside

the range of permissible choices, a decision, which, on full consideration,
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is arbitrary or unreasonable.™ fd §21, 982 N.W.2d at 30 [quoting Siafe
w. Delehoy, 2019 3.D. 30, §22, 929 N.W.2d 103, 109}). Prejudicial error is
when “in all probability [the error] produced some effect upon the jury’s
verdict and is harmful to the substantial rights of the party assigning it.”
id, [quoting State v. Reeves, 2021 3.D. 64, 11, 967 N.W.2d 144, 147).

B. Analysis

i. Exhibit 1 is not Inadmissible Hearsay

The circuit conrt admitted Exhibit 1 under the business record

exception to hearsay. BR:49. “Business reconds quality for a hearsay
exception if they are records of a regularly conducted business activity.”
State v, Dickerson, 2022 5.D. 23, 445, 973 N.W.2d 249, 265 [citation
omitted). This exception necessitates:

(A} The: record was made at or near the time by—or from
information transmitted by—someone with knowledge;

(B} The record was kept in the course of a regularly
conducted activity of a business, organization,
pccupation, or calling, whether or not for profit;

(C} Making the record was a regular practice of that activity;

(] All these conditions are shown by the testimony of the
custodian or another gualified witness, or by certification
that complies withra rule or a statate permitting
certification; and

({i£] The opponent does not show that the source of

information or the method or circumstances of
preparation indicate a lack of tmstworthiness.
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State v, Tumer, 2025 8.1, 13, 138, 18 N.W.3d 673, 686 [citing
SDCL 19-19-803(6]).

The State satisfied SDCL 19-19-803{6) by directing the circuit
court’s attention to the fact that Exhibit 1 was the circuit court’s own
record. 8E:A445-47. In evaluating Exhibit 1, the cirmoonit conrt discussed
the arraigniment in the underlyving contiolled substances case that also
oceurred before 1t and from which the bond paperwork arose, SE:448.
The circuit court commented on how it issued a pretrial onder setting the
pretrial conference date and how that information was relayed to the
Sherifl"s office, who then produced the bornd paperwork and fled it with
the Clerk of Courts. SE:445-47. This familiarity from the circuit court’s
own records that the office of the Sheriff—who was in the courtioom at
the time of the amaignment—pmduced the bond paperwork satisfied the
requirement that the proponent show the record was made by someone
with knowledge. SDCL 19-19-803{6){A); SR:445.

The fact that the circuit court knew bond paperwork is regularly
produced after it condocts arraignments satisficd that the recormrd *was
kept in the course of a regularly conducted activity of an]|. . .|
oceupation, or calling, whether of not lor profit],] |and| making the record
was a regular practice of that activity|.|” SDCL 19-19-803(6)(B) and [C).
Uriler SDCL 19-19-803{6)(D), the foundation can be shown “by the
testimony of the custodian or another gualified witness.” The State

provided testimony from the Charles Mix County Clerk of Cowurts.
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BR:510, 515-16. Bhe testificd the bond paperwork had been filed with
the circuit court. 8R:516. This testimony alongside the circuit court's
high degree of familiarity with its own bond paperwork process and
discussions with counsel during arguments met the 19- 19-803(6)
clements. SR:445-48.

SDCL 19-19-803{(6)(E) permits the opponent to overcome The
foundation with a showing that “the sonree of information or the mathod
or circnmstances of preparation indicate a lack of trustworthiness.®
Winckler argues Exhibit 1 is not trustworthy because his bond
conditions changed at one point and it is not signed by the cireuit conrt.
WH:32. But nothing about the circuit court’s ability o acknowled ge
what happened at its own arraignment or how bond paperwork is
produced in its criminal cases requires the bond conditions to remain
static or the documents to be signed by the Judge, and Winckler
preduced no law stating as much, WB:32. Winckler failed to cast any
deubt on the tmstworthiness of the bond paperwork because it is so
intimately tied to the circuit court’s conduct of its own business. Thus,
the cireuit court did not make a choice outside the range of permissible
choices by finding proper Toundlation existed for the bond paperwork to
admit it as a business reconds exce ption to hearsay. Hankins, 2022 38.D,
67, 120, 982 N.W.2d at 30.

il. Exhibit 1 is Relevant and Passes the Balancing Test

Winckler briefly alluded to Rule 403 Balancing in his argument
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that Exhibit 1 was inadmissible hearsay, WH:32, “All relevant evidenee
is admissible[.]" State v. Belt, 2024 8.1, B2, 923, 15 N.W.3d 732, 738
(quoting SDCL 19-19-402), “Evidence is relevant if (a) [ijt has any
tendency to make a fact more or less probable than it woukld be without
the evidence; and (b) [the fact is of consegquence in determining the
action.” M [quoting SDCL 19-19-401). *A ‘court may exclude relevant
evidenoe if its probative value is substantially outweighed bw a danger of
one or more of the following: unfair prejudice, confusing the issues,
misleading the jury, undue delay, wasting time, or needlessly presenting
cumulative evidence.™ Id {quoting SDCL 19-19-403). *The moment
evidence is found relevant, the scale 1ips emphatically in favor of
admission’ absent its probative value being substantially outweighed by
Fule 403 concerns.” fd 924, 15 NW.2d at 738 [quoting State v. Richard,
2023 8.D. 71, 923, 1 N.W.3d 6534, 660).

Exhibit 1 was relevant because it showed that Winckler knew he
was supposed appear at a pretrial conference on November 8, 2023,
SE:265. Given this relevance and the deference granted the trial court, it
cannot be said the cirenit court made an impermissible choice by
admitting Exhibit 1, espeaally when Winckler's argument for the
relevance being outweighed erroneously depends on it not satisfying

SDCL 19-19-803(6). Hankins, 2022 3.D. 67, 120, 932 N.W.24d at 30.
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iti. Exhibit 1 did not Violate Winckler’s Right to Confront
Witnesses

Winckler argues Exhibit 1 violated his right to confront witnesses
because he was not allowed to cross-examine the person who wrote it
WH:31. ¥[In] Crawferd v. Washington, the [LLS. Supreme] Court
instructed thar the right to confrontation defineated in the Sixth
Amendment requires exclusion of out-ol-court testimonial statements|. |*
State v. Richmond, 2019 8,13, 62, 424, 935 N.W.2d 792, 759-800 |citing
o941 1.8, 36, 6B-69). The U5, Supreme Court *identified certain types of
hearsay evidence that are categorically non-testimonial. These include
business records|.|" fd 428, 935 NW._2d at 800-01. Thus, becanse
Exhibit 1 meets the business records exception, it is categorically non-
testimonial, and the cirenit court did not abuse its discretion by
admitting it. Id.; Hankins, 2022 3.D, 67, 120, 982 N.W.2d at 30,

Finally, even if this Court determines Exhibit 1 should not have been
admitted, the strength of the State's case outlined in Section V. B. shows
Winckler suffered no prejudice because the jurv's verdict would not have
changed without it. Hankins, 2022 5.0, 67, 120, 982 N.W.2d at 30.

IV.

THE CIRCUIT COURT DID NOT ADMIT PRIVILEGED LAWYER-CLIENT
COMMLUNICATIONS,

A. Standard of Review
The same standanrd in Section L A. of this briel applies (o this

analysis.



B. Analysis

Winckler argues the circuit court im properly admitted Exhibit 5
because it contained a statement by Goehring that he wrote Winckler
telling him when the pretrial conference was and telling him to be there.
WhH:23-34. He also argues Goehring should not have been allowed 1o
testify at all. WR:34.

“Four minimum elements exist to invoke [lawyer-client| privilege:
(1) a client; {2) a confidential communication; (3} the communication was
made for the purpose of facilitating the rendition of professional legal
services to the client; and [4) the communication was made in one of the
five relationships enumerated in SDCL [19-19-502(0)).” Voorhees Catile
Co., LLP v. Dakota Feeding Co., LLC, 2015 8.D, 68, 410, 868 N W.2d 399,
405 [gquoting State v, Rickabaugh, 361 N.W.2d 6243, 624-25 (8.D.1985)).
“It is the client, not the attormey, with whom the lawver-client privilege
reposes.” Id. (quoting State . Calch the Bear, 3532 N.W.2d 640, 645 (3.1.
1984)).

While Goehring reminding Winckler of a court date via letier
satisfied the first, third, and fourth minimum elements, the seconl
element regquires the communication to be confidental. Id. A
communication is confidential *if not intended to be disclosed to third
persons other than those to whom disclosure 1s made in furtherance of
the rendition of professional legal services to the client or those

reasonably necessary for the transmission of the communication.” 8DCL
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19-19-5302(a){o) [emphasis added). In overraling Winckler, the cirenit
court referenced Exhibit 5 and reasoned “it is the day of the hearing that
he's charged with missing that led to the failure to appear charge, 1
called the case, asked his lawyer where his client is. | note that he does
not appear.” 8SR:459. This meflected that the pretrial hearing date was
known by all parties and part of the record, so Goehring referencing that
he reminded Winckler of the date did not involve a confidential
communication. SDCL 19-19-502(a){5). Rather, the communication
was simply the date of the pretrial conference, which was public recond
the circnit court set and the parties already knew about. SR:268, 28 1.
Winckler did not have lawver-client privilege because neither Goehring
nor Exhibit 5 conveved confidential information. Veorhees Catile Co.,,
LLP, 2015 8., 68, 410, 868 N.W.2d at 405,

Reganding Goehring not being able to testify at all, the circuit court
ruled “ther|e| |are| certain things that |[Goehring| can observe and testify
o as A fact that do not involve a confidential attorney client privilege . . .
saying that he was there at the time of the pretrial conference and the
defendant did not appeary,] is not anything protected by attorney-client
privilege, There's no commumnication going on. Just that there's a
gentleman there without his client.” 8R:539-40. That reasoning
reflected that SDCL 19-19-5302 prohibits testimony about specific tvpes
of communications, so a blanket testimony ban is unsupported by the

plain language of the statute. In fact, SDCL 19-19-502(d) envisions
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scenarios where no privilege applics, so there is not an absolute
prohibition on a lawver testifving about a clicnt, BR:5339-40. The circnit
court did not make a choice outside the range of permissible choices by
allowing Exhibit 5 or Goehring as a witness., Hankins, 2022 5.1, 67,
120, 982 N.W.2d at 30. But if this Court determines Exhibit 5 or
Winckler's testimony should not have heen admitted, the strength of the
State’s case outlined in Section V. B. shows Winckler suffered no
prejudice, Hankins, 2022 8.D. 67, 420, 982 N.W.2d at 30,

V.

THE CIRCUIT COUET PROPERLY DENIED WINCKLEE'S MOTION FOR
JUDGMENT QOF ACQUITTAL.

A. Standard of Review

“The denial of a motion for judgment of acquittal is a question of
law [this Court] review[s| de nove.” State v Rogers, 2025 3.D. 18, 148,
19 N.W.3d 17, 30 (quoting State v. Harruff, 2020 8.D. 4, 115, 939
N.W.2d 20, 25). *The standard is ‘whether the evidence was sufficient to
sustain a conviction.™ Id. (quoting Harrgf, 2020 S.D. 4, 4135, 939 N.W.2d
at 23)[other citation omitted). *When measuring the sufficiency of the
evidence, [this Court asks| whether, after viewing the evidence in the
light most favorable to the prosecution, any rational trier of fact coulkd
have found the essential elements of the crime beyond a reasonable
donbt™ fd. [quoting Harruff, 2020 5.D. 4, §15, 939 N.W.2d at

25} cleaned up). *[This Court accepts] the evidence and the most
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favorable inferences fairly drawn therefrom, which will support the
verdict.” Id [quoting Harruff, 2020 3.D. 4, 15, 939 N.W.2d at 25)(other
citation omitted). “This Court will not resolve conilicts in the evidence,
assess the credibility of withesses, or evaluate the weight of the
evidence.” id. (quoting Harrwff, 2020 5.1, 4, §15, 939 N.W.2d at 235).
B. Analysis
The jury convicted Winckler of violating SDCL 23A-43-31, which
provides:
Any person who, having been released pursuant to this
chapter, fails to appear before any court or judicial officer as
required shall |. . .]:
(1) If he was released in connection with a charge of a felony,
or while awaiting sentence or pending appeal or certiorari
after conwiction of any offense, be guilty of a Class 5
Tezlony |-
8R:335, 355. Thus, the State needed o prove Winckler: 1) was released
on bond; 2) was required to appear in court; and 3) did not appear. fd.
The State’s case consisted of testimony by two witnesses: Charles
Mix County Clerk of Courts Jennifer BEobertson and Winckler’s former
counsel Goehring., 8R:310, 525. Robertson testified Winckler pleaded
not guilty at an arraignment hearing in July 2023, 8E:512-13. The
State uscd her to admit Exhibit 2, a standand Order setting the time for
Winckler’s jury trial in that case, SR:268, 513. The Order specified that
Winckler needed to appear at a pretrial conference on November 8, 20023,

SR:268, 5314, She testified the judge signed that Order and she filed it in

Odysscy, which meant Winckler's counsel received a copy. 8R:514-15.
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The State also used her to admit Exhibit 1. 8R:515-16. Robertson
testified that Exhibit 1 also specified Winckler needed to appear in Court
on November 8, 2023, at 1:30 p.m, which matched the time on Exhibit 2,
BR:516-17. 8he also told the jury that Winckler did not appear at the
pretrial conference on that date. SE:517.

“[This Court accepis] the evidence and the most favorable
inferences fairly drawn therefrom, which will support the verdict.”
Rogers, 2025 8.0, 18, 148, 19 N.W.3d at 30 [quoting Harreff, 2020 3.D,
4, J15, 939 N.W.2d at 25)(other citation omitted). The jury could infer
from Kobertson’s testimony that Winckler did not attend his pretrial
conference that he was not in custody and compelled (o attend, and
therefore was out on bond., 8E:5317. They could sec from Exhibit 2 that
Winckler knew his pretrial conference date and requirement to attend it
SE:268, And they knew from Eobertson's testimony that he did not
appear at the pretrial conference. 8R:517. Because thev showed
Winckler was released on bond, knew about a pretrial conference date,
and did not appear, Eobertson’s testimony amnd Exhilit 2 alone are
suflicient to establish the elements of SDCL 23A-43-31 for a rational trier
of fact, Reogers, 2025 8.D, 18, 48, 19 NW.2d at 30, Exhibit 1
strengthened the State’s case and hrther demonstrated the elements
were met by showing his bornd conditions and his knowledge he had to
atterxd his pretrial conference. SH:265-67.

Goehring testified that he was Winckler's counsel at the
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arraignment in the nnderlying case. 8R:527-28. The State used
Gochring to admit Exhibit 4, which was the redacted transcript of that
arraignment. SE:280-81, 327-28. Goehring testified the circuit court
advised he and Winckler that the pretrial conference was on November 8,
2023, ankl Exhibit 4 showed the same. SR:281, 528, The Staie also
offered Exhibit 5 through Goehring, who read aloud for the jurv his
statement at the pretrial conference that he had written Winekler telling
him to come to it, SE:285-86, 532-33. Exhibit 5 also stated Winckler
posted bond, which is an aspect of the Exhibit he has not argued was
impermissible or shoulkd have been redacted. SK:286; See generally WH.
Goehring also testified he received Exhibit 2 from Odyssay filing.
BR:5333. A rational trier of fact could find the elements of SDCL 23A-43-
21 met with only Exhibit 4 or Exhibit 5 and Eobertson’s testimony, but
the additional evidence was admissible and bolstered the State’s case.
Rogers, 2025 8.D. 18, 748, 19 N.W.3d at 30. The circuit court did not

err in denying Winckler’s motion for judgment of acquittal.  fd,
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CONCLUSION
Based on the foregoing argnments and authoritics, the State
requests that Winckler's convictions and sentences be affirmed.
Respectiully submitted,
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PRELIMINARY STATEMENT

The Settled Record will be referred to by the designation “SR." Appellant’s
Appendix will be reterred to by the designation “App™ and is cross-referenced to the
Setiled Record in the foregoing Appendix Table of Contents. Hazen Winckler,
Defendant and Appellant, will be referred to as “Winckler,” Winckler's Appellant Brief
filed im this appeal, No. 31006, will be referred to by the designation "WE.” The State of
South Dakota, Plaintiff and Appellee, will be referred to as “the State,” The State's
Appellee Brief in this appeal, No. 31006, wall be referred to by the designation “SB.7 All
document designations will be followed by the appropriate page numbers.

Consistent with Winekler's opening briefing (WB 1), Winckler's comciding
appeals. No. 31006 (1TCRI23-297) and No. 31007 (11CRI24-085), encompass the same
jurnsdictional issue. Winckler's arguments in No. 3 1006 focus on the speafic legal
questions under 18 1L.8.C. § 1151(b) and (c). and his arguments in No. 31007 focus on
the specific legal questions under 18 ULS.C. § 1151¢a). All arguments under 18 LL.5.C. §
1151{a). (b) and (¢} apply equally as well in both appeals with respect to the

Jurisdictional izsue raised. which Winckler joins for consideration in each appeal.



JURISDICTIONAL STATEMENT

The parties agree that this Cowrt has jurisdiction under SDCL 23A-32-2. (WB 1,

SB 2}
STATEMENT OF THE CASE AND FACTS

The parties agree, and the circuit court found that “defendant [Wincklar] is an
enrolled member of the Yankton Sioux Tribe. and that all defendant’s alleged crimes
occurred on the same tract of land. .7 (SR 119-120; 8B 4). The sad tract of land — part
of the aboriginal lands of the Y ankton Sioux Indians reserved in the TRSE Treaty, 11 Stat.
T43-T47, subsequently allotted by T8 Trust Patent dated May &, 1891, and specifically
guaranieed to the Tribe in perpetuity in the Act of 1894, 2% Stat. 314-318 {App. 184-202)
— s included in what s now Lake Andes,

REPLY TOSTATES ARGUMENTS

This case i rezolved by the fundamental principle that decizions about altering
sovercign rights are the sole province of Congress, and Congress makes those decisions
by speabang clearly i the text. The State’s arguments across all subsections of 18 U8 C.
§ 1151 hinge on the premise that Indian land here is divested of its Indian country status
whenever an individual Indian sells and transfers such land to an individual non-Indian.
This is mistaken because Indian country is a form of sovereign status that can only be
changed by Congress.  And the notion that a sovereign claim to limd depends on the race
of status of the private landowner has never been prescribed by Congress.

Indian country is defined under federal statute, 18 ULS.C. § 1151, to include all
land withm Indian reservations, dependent Indian communities, and Indian allotments

where the Indian title has not been extingmshed. This designation provides a geographic,



termtorial basis for tribal sovercignty, where tribal and federal authonity apply, and state
jurisdiction 15 generally excluded or lnnited unless explicitly authorized by Congress,
The recognition of Indian country as a distinet jurisdictional space is a form of sovereign
status that i not lightly revoked, nor subject 1o divestiture merely by the transfer of
land’s legal title from an individual Indian o an individual non-Indian. See MeGint v,
Oklaboma. 140 8. Ct, 2452, 2464 (2020}
L. Indian Coantry, the Yankton Sionx Reservation, onder 18 U.5.C. § 1151{a)
Reservation status persists absent clear congressional disestablishment.
Bruguier/Gaffey’s incremental diminishment is incompatible with SolemMceGin,
Winckler's reply to the Siate’s arguments under 18 ULS.C, § 1151(a) is set forth in the
Reply Brief of Appellamt in appeal no. 31007 and incorporated herein by this reference.
2. A Dependent Indian Community Exists under 18 U.S.C. § 1151{h).
With respect to dependent Indian commumnity status under 18 LLS.C, § 1151(h).
the State discusses and compares the United States Supreme Court’s decision in Alaska v,

MNative Village of Venetie Tribal Gov't, 522 TS, 520 (1998) [Venetie], but while

conceding that the lands at ssue m this case were sct aside for the Yankton Sioux, the
State directly relies upon Bruguier for its principal argument, that “the status of the land
changed when it was sold in fee to a non-Indian.” {SB 22 (citing Bruguer v. Class, 1999
B.0C 122,99 4-5, 5395 NoW . 2d 364, 366-67)). As discussed in Winkler's briefing under §
1151(a). this theory of incremental diminishment taken from Bruguier is erroneous and
should not be adhered to. Further. the US Supreme Court’s decision in Vengtig does not
support the proposition advanced by the State in that regard. Venetie is materially

distinguishable on statutory text and purpose and does not require the same result here,



In Menetig, the Neet="ann Gwich'in Indians of northerm Alaska had been set aside
lands by the Secretary of Interior in 1943 creating their reservation, which remained a
reservation until it was revoked in 1971 when Congress passed the Alaska Native Claims
Settlement Act (ANCEA). 43 LLS.C. § 1601 ef seq.. “a comprehensive statute designed to
settle all land claims by Alaska Natives.” Venetie, 522 U8, at 523, “In enacting
ANCS A, Congress sought to end the sort of federal supervizion over Indian affairs that
hiad previously marked federal Indian poliey.™ Id., at 523-24. Importantly, ANCSA s text
expressly stated that the goals of the statute were to be accomplished ™. . withow
establishing any permanent racially defined nstitutions, rights, privileges, or obligations,
|and| without creming a reservation system or lengihy wardship or irusteeship™ 1d., 522
L8, at 524 (quoting § 1601(b)) (alteration and emphasis in Venetie). Accordingly.
“ANCS A revoked “the various reserves set aside for Native use’ by legislative or
executive action. ..and completely extinguished all aboriginal claims to Alaska land.™ |d.
{citing §%§ 1603, 1618(a)). In doing 5o, “Congress authorized the transfer of $962.5
mallion in federal funds and approximately 44 million acres of Alaska to state-chartered
private business corporations that were to be formed pursuant to the statute[.]” Id. (citing
&8 16051607, 1613).

From this background of ANCSA, two preliminary points are noted for
foumdation in comparison to the Act of 1894, First, and as further demonstrated below,
Congress’s 1971 passage of ANCEA 15 inapposite 1o the passage of the 1894 Act. as the
two statutes were enacted almost 80 vears apart to address different Tribes using differem
statutery content and language to accomplish different goals in different ways. Id., 522

LS. 523-24; compare 1894 Act, 28 Stat, 314-318; 3¢ glao 1858 Treaty, 11 Stat. 743-



747, Second, while the Yankton Sioux Tribe negotiated with the United States in the
nature of treaty making' for the terms enacted in the Act of 1894, it appears Congress
acted unilaterally with the ANCSA, Id.

In its decisional analysis, the Venetie Court found it significant that ANCSA
“revoked the Venetie Reservation™ and that “no Indian allotments are at issue.” Venetie,
522 U8, 520, at 527. Thus, unlike the case at bar, where Yankton Sioux Reservation
allotments are at issue under the 1894 Act and 1858 Treaty. Venetie recognized that no
allotied lands were at isswe in that case and the reservation had been explicitly eliminated
by Congress “[iln no clearer fashion™ with ANCSA_[d., 322 U8, a1 532, The Supreme
Court also found it signiticant that Congress expressly stated that ANCSA was passed
“with the goal of avoiding “any permanent racially defined institutions, rights, privileges,
or obligations™ and that 1t “miended 1o avoid a “lengthy wardship or trusteeship. "™ Id..
SZ2 LS. at 532-33 (quoting ANCEA § 1601(b))

Here, by matenal contrast, with respect to the Y ankton Sioux Reservation -
established from the Tribe's aboriginal holdmgs m the 1858 Treaty and subsequently
allotted to Tribe members — Congress, in passing the 1894 Act, guaranteed the Y ankton
Sioux “Tribal rights” including “the undisturbed and peaceable possession of their
allotied lands,” promised that “Congress shall never pass any act alienating any pan of

these allotted lands from the Indians.” proscnbed certain conduct on the ceded lands and

' Congress terminated treaty making with Indian tribes in 1871, but the United States
eomtinued o negotiate agreements with them in much the same manner as it had
negotiated treaties. Yankton Sioux Trbe v, Gaffey, 188 F.3d 1010, 1020 0.9 (8th Cir.
1999) {citation omutted). The 1892 agreement negotiated between the Yankton Sioux
Tribe and the United States and ratified by Congress i the Act of 1894 itzelf waz and has
been sometimes referred to as a “treaty.™ Jd.
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“wpon any other lands within or comprising the reservations of the Yankion Sioux,” and
reatlinmed the 1838 Treaty stipulations and promises. 1894 Act, 24 Star. 314-3 18, Arts.
ML, ATV, XVIL, XV 18358 Treaty, 11 Stat, 743-747, (App. 184-188, 200-201). In
addition, the 1894 Act included specific provisions for continumg, federal support and
assistance for “the care and maintenance”™ of the Tribe’s most helpless members, “for
schools and educational purposes™ for the Tribe, and “for courts of justice and other local
mstitutions for the benefit of said tribe™ 1894 Act. At V. (App. 198). The 1894 Act
also set aside part of the surplus. unallotted lands that were ceded and sold to the United
States, “for agency, school, and other purposes[,]™ 1894 Act, Al VIIL {App. 199),
Finally, afier passing the 1894 Act, Congress has never passed any equivalent law or laws
termimating the status of the Yankton Sioux allotted lands, nor otherwize revoking the
provisions promising continuing federal support and protection. Chate simply, then,
AMNCE A= explicit language tenminating the existing reservations in Alaska with stated
purposss of endmg federal supervision of Alaskan Natives, stands in stark contrast 1o the
guaraniees, protections, and promises found in the 1894 Act and 1858 Treaty.

The State’s brief (ot pp. 22-23) points to Yenetic"s analysis and discussion of the
federal set-aside requirement, Id., 322 118, at 532-333_ where the Court addressed the

Tribe’s argument that the ANCSA lands were set aside with citations to United States v

MoGowan, 302 118, 535, 538 (1938) (which cites United States v. Sandoval. 231 LS.

28, 46 (1913)). and United States v. Pelican, 232 ULE. 442, 447 (1914} In this regard.
the Yenetie Court’s language describing the nature of land ownership and use of the
former Venetie Reservation under the ANCS AL as precluding it from finding that the land

was federally set-aside by the Act, must not be read exceedingly broad to extrapolate a



generic, categornical rule based on considerations of private land ownership and vse alone,
or to conclude that the Indian country status of land may change merely becanse of its
transfer to non-Indian fee ownership as the State argues.”

In United States v. McGowan. the United States Supreme Court considened what

must be regarded as “Indian country™ relative to a federal statute prohibiting the
miroduction of liquor therein, recogmzing that while the temm must be given meaning as
defined in the statutes, “due regard must [also] be given to the fact that from an early
period of our history, the Government has prescribed severe penalties to enforce laws
regulating the sale of liquor on lands occupied by Indians under government
supervision.” Jd.. 302 L8, 535, at 538; see also United Sfates v, Perrin. 232 LS. 478,
482-83 (1914) (recognizing that lands ceded 1o the United States by the 1894 Act “have
largely passed o private ownership™ but that federal junsdiction existed on those lands
to enforce the liguor prohibition m Article XVII) (" These Indian tribeg are the wards of
the Nation. ...there anises the duty of protection, and with i the power.” (citing United

States v. Kagama, [18 118, 375, 383 {1886)). The Supreme Court in MeGowan thus

determined that the Reno Colony, which had been established on lands purchased by the
United States for “needy Indians. . 1o equip and supervise these Indians in establishing a
permanent settlement.” was Indian couniry and therefore subject to federal authoriiy

because “Congress possess the broad power of legislating for the protection of the

! gog MoGirt, 140 §. CL 2452, 2464-65 n.3-4 {2020): see also Id., 140 8. Cr. at 2474-
2476 {addressing nature of dependent Indian community status),



Indians wherever they may be within the termtory of the Tinited States.™ [d., 302 115, at
537-39 (citation omitted).?

In United States v. Pelican, the Supreme Court likewise determined the quesiion

of whether land constituted “Indian country” and similarly considered a federal law
prohibiting the introduction of intoxicating liquor “into the Indian country™ which was
expressly defined by the statute to “include any Indian allotment while title to the same
shall be held in trust by the Government. or while the same shall remain inalienable by
the allottee without the consent of the United States.™ Id.. 232 ULE. at 447 (quoting Act of
January 30, 1827, . 109, 29 Seal. 306). Thus, while the statutory defmition did not Timt
Indian country to only allotments held in trust, the Supreme Court concluded
unsurprisingly that an allotment held in trust was Indian country, The Count reasoned
that when the Colville Reservation was allotted in severaliy md dimnughed to the extent
of the unallotted lands, “the [allotted| lands remained Indian lands zet apart for Indians
under governmental caref.]” Id., 232 U5, at 449. “We deem it to be clear that Congress
had the power thus to contmue the guardianship of the government. .. and these [statutory )
provisions leave no room for doubt as to the intent of Congress with respeet Lo the
maintenance of the Federal junisdiction over the allotted lands].]" Id., at 451 {citing Perrin

v, United States, supra, among other cases),

! Notably, while the Venstie Court described the lands of the Reno Colony as being held
m “trust,” the lands of the Reno Colony were not allotted lands of 2 dominished
reservation, but rather, they appear 1o have been lands purchased by the United States for
“nonreservation Indians™ wandering the State of Nevada. See MoGowan. 302 U8 at 537
& n.3-5.



Thus, netther MoCowan nor Pelican stand for the proposition that the status of
lands federally set-aside Por Indians, as in the 1858 Treaty and 1894 Act, lose that status
if sold to a non-Indian as the State arpues here” Instead. those cases reinforce the
fundamental proposition reiterated in MeGart — that courts must look w the relevant Acts
of Congress when determining lands™ Indian country or “federally set-aside” status, as
was done in respect to the ANCSEA lands in ¥ 2. As discussed above, Yanktion Stoux
Reservation allotments were made from the Tribe's aboriginal holdings reserved in the
1858 Treaty, and with the Act of 1894, Congress further prescribed the manner that this
country”’s guardianship over the Yankton Sioux would be camed out, including
guaraniees and promises with respect to the Tribe’s allotted lands. 1894 Act, Arts. X111
HIV, XVIL XVTIL Congress also made specific provisions for continuing federal
support and assistance for the benefit of the Tribe and 15 members ocoupying the lands.
1894 Act, Artg, V, VIIL XV Hence, the Yankton Sioux legal history found in the
1858 Treaty and Act of 1894 15 matenally distinguishable from that of the Neets"an
Gwich’m people whose reservation was expressly revoked by the 1971 passage of the
ANCS A, which eliminated previously existing Indian country in Alaska and was
mitended to end the country™s guardianship over Alaskan Native nations, The status of

the Yankton Sioux allotted lands guaranteed in the 1894 Act. on the other hand, has never

* hMeGowan and Peligan followed the United States Supreme Court’s decision in Unitad
States v, Sandoval, 213 ULS. 28, which 15 also ¢ited in Vepetie in its discussion of federal
5up:rmimd-mn.¢ Id, 522 U8, at 533-34, In Sandoval, the Cowrt concluded that the land
m guestion was Indian country by looking to the relevant federal statute which prohibited
“the imtroduction of Hguors into Indian country, which term shall also include all londs
mow owned or accupied by the Pueblo Indians of New Mexico™ Id., 213 U5, a1 37 n.1
{quoting Act of Innuary 30, 1897, 29 Stat, 506, ¢. 109, as supplemented by § 2 of the act
of Junc 20, 1910, 36 Stat. 557, ¢, 3100 (emphasis in Sandoval),



been modified or revoked by Congress nor has this country s guardianship over the
Yankton Sioux been terminated. Having been recognized as federally set-aside and being
occupied by an Indian community under federal supervision. the lands at issue in this
case are more ke the lands Sandoval, Pelican, and MoGowan determined to be Indian
country. The federal set-aside requirement tor a dependent Indian community is,
therefore. satisfied.

With respect to the federal supermtendence requirement. the State ignores the
substance of the Indian country precedents cited and discussed in Venetig to assert that
“[tlhe mquiry is whether the entire community depends on the Federal Govermment, nol
juet the Tribe members living in the community, ™ {SB 23). The Supreme Court's
decision in Venetie, however, plainly states that “while the federal set-aside requirement
ensures that the land in question is occupied by an “Indian community ™, the federal
superintendeance requirement guarantzes that the Indian community is sufficiently
*dependent’ on the Federal Government[. |” Venetie, 322 U8, at 331, The Supreme
Court determined the ANCSA ended federal superintendence over the Trbe's lands
because it revoked the Venetie Rescrvation with the siated intent of settlimg all claims and
“avoid a “lengthy wardship or trusteeship.™™ Id., at 333 (quoting ANSCA § 1601(b)). In
doing so, the Supreme Court also considered its earlier cases which found federal
superintendence was present where “the Federal Government actively controlled the
lands in question, elfectively acting as a guardian for the Indians.” [d. {citing MeGowan.
supra: Pelican, supra: Sandoval, supra)

The State’s arguments largely miss the legal question of federal superintendence.

The State asserts (at 3B 23) that “the population of Lake Andes iz about two-=thirds non-
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Indian” (citing State v. Greger, 1997 5.1, 14, 9 29, 399 N.W.2d at 86T7). Paragraph 29 of
Greger, however, discusses the population of Charles Mix County between 1890 and
1910 and. without citing any source, asserts that “[n]on-Indians comprise over two-thirds
of the population m the area.™ Id. The State also cites its briefing before the circuit court,
which disclosed: “In the Lake Andes community, 38.4% of residents identify as
American [ndian or Alaska Native, 32.3% identity as White {(non-Hispanic), 16% identify
as Multiracial (non-Hisparic), and 12.1% identify as Hispanic.™ (SB 23 {eiting no. 31007,
SE 313)). According to the 1.5, Census Bureau 2020 Decennial Census.” Lake Andes
had a total population of 710 inhabitants, of which 343 are identified as “ American
Indian and Alaska Native alone™ compared with 286 identified as “White alone, not
Hispanic or Lating,™® Whatever the relevance of population statistics on the question of
federal supermtendence here, however, it i more tellmg that Lakes Andes i situated
upon a Yankton Sioux allotment and demarcated as a Tribal Block Group by the federal
government on the 2020 US Census Tribal Tract Map. (App. 209%; (sce WB 16 n.7). And
as the State pointed out. the Lake Andes School District mamtans Indian Policies and
Procedures as required by federal law “for any children clanmed who reside on ¢ligible
Indian lands.” {(no. 31007, SR 521).

What is particularly relevant to federal superintendence, as detailed in Winckler's

opening brel (WEH 17-21), 18 that the Ymnkion Sioux comprising the Indian community

- By [Lake Andes city, Charles Mix Countv, South Dakota
’-‘a—DEuﬂ‘x}.{]DUEdﬁﬂl’ﬂilﬂﬂ {official website of the United States government) (last

accessed Sept. 27, 20253,

“ These facts can be judicially noticed because they are generally known in the
jurisdiction and can be accurately and readily determined from publicly available sources
whose accuracy cannot reasonably be guestioned. SDCL 12-19-201(b). n.5, supra.
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situated in Lake Andes relv upon continuing federal support and assistance for health
care, law enforcement, transportation. housing, mfrastructure, and education, among
other Tribal programs, services, and local institutions dependent upon the Federal
Covernment.  Consistent with provisions in the 1858 Treaty and 1894 Act for contining
Federal protection and supervision, the State does not dispute the fact that more than ten
tribal programs operate tor the benefit of the Yankton Sioux through federal support and
assistance. (App. 215-219, 290). This ncludes Yankton Sioux Tribe Law Enforcement
which maintains a Law Enforcement Center in Lake Andes. (8B 24); (App. 215, 290,
320-323). The Tribe, with federal support, “maintains 22 miles of Bureau of Indian
Affairs {BLA) roads, including streets in Tribal commumities and developments.™ {App.
2RF-285, 2940 (App. 229-30). The federal government continues to maintain an Indian
agent servimg the Yankion Sioux Tribe for the benelit of the Tribe and its members ( App.
211, as pronused in the 1858 Treaty reaffirmed in the 1894 Act, Federal
superintendence over the lands in question is further evidenced by the fact that the State
demied the Yankton Sioux Tribe's requests for assistance with flooding at Lake Andes.
stating, “the trbe has Bureau of Indian Affairs funding, materials, tribal equipment and
personnel[.]" (App. 229-30).  And notwithstanding record evidence to the contrary, the
State cites no authority establishing the relevance of its assertions that “neither the town
of Lake Andes nor the courthouse or jail directly benefits from those services or
programs [provided by the Federal Government tor the Tribe]” and that “Jt]he programs

and services are also spread across the county.” (5B 23-24).7

T As an example of evidence to the contrary, the entire commumity of Lake Andes
certainly enjoved the benefits of public safety. protection. and law and order when the

12



As demonstrated, these federally dependent Tribal programs, services, and other
becal institutions are specific to the Yankion Sioux occupying the lands in guestion and
are not “merely forms of general federal aid.” Venetie, 522 U8, st 534, Considered wilh
the guarantess and protections found in the 1858 Treaty and 1894 Act, they squarely
comport with the retention of federal superintendence over the lands in question.

The State finallv argues that “the land at issue 15 not held in trust. . like other
dependent Indian communities.” (8B 24 (citing Venetie, 522 115, at 533-34)). These
“other dependent Indian communities™ iz an apparent reference to MceGowan. Pelican.
and Sandoval addressed above: but none of those cases stand for the proposition that only
“trust”™ lands can be under federal superintendence. Cf. Perrin, supra. Only Pelican
considered allotted fand held in trust; and Pelican, which considered the relevant statutes
at 1ssue i that case, does not say that such land would no longer be under federal
superintendence or constinnte Indian country merely becanse it may pass out of “trust,™®
ther than what is stated in Gaffev and Bruguier, the State fails to cite any decisional
authorties that hold Indian allotted land loses Indian country status merely becanse the
trust period on an mdividual allotment expires.  MeGirt reaffioms that only Congress can
change the status of Indian lands after being recognized as such.

Thus, the mere fact that land has passed out of “trust” status is not determinative

of federal superintendence; rather, 11 is the showing of “actve federal control over the

federally dependent Tribal law enforcement apprehended the individuoal accused of
murder at Lake Andes. (App. 320).

# In Sandoval, which preceded Pelican, it was noted that the Pueblos held their lands in
fee sample title, but that did not preclude the Court from concludmg that such lands were
Indian country and thus “subject to the legislation of Congress enacted in the exercise of
the Government s guardianship over those tribes and their affairs.” Sandoval. 213 1.8,
28, at 48 (citing cases)
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Tribe’s land™ — i.¢., land federally set aside and thus occupied by an Indian commumity -
that “supports a finding of federal superintendence.” Venetie. 522 U8 at 534, The
active federal control over the Yankion Sioux allotted lands at sseue here is evidenced by
the continuing presence of federally dependent tribal law enforcement. imfrastructure,
transportation, healtheare, education. housing, and other programs and local institutions
that exist for the benefit and protection of the Yankton Sioux Indians —consistent with
the 1858 Trestv and Act of 1894, Indeed, the Federal Government continues to “act as a
gugrdian for the Indians™ accupving the lands in question, [ndian country under 18
US.C. §1151(h).

3, Yankton Sioux Indian Title to the Allotted Lands was Never Extinguished
under 18 U.5.C. § 1131({c).

Ag to sovereign Indian title and extinguishiment imder § 1131{c), the State relies

ot Bruguier and Gaffev. (8B 25-26). But in Bruguier and Gaffev. only the Yankton

Sioux Reservation under § 113 1{a) was at issue, actually litigated, substantively
considered and necessanly decided. Referming to § 115 1(c) to frame the question under §
1151{a) however. the Bryzuier Court. much like the court in Gaffey. took for granted an
assumption that the race of the individual land owner affects the land’s status,
considering, “whether parcels originally allotted to individual Yanktons compose pan of
a permanent reservation under 18 LLE.C. § 1151{a). or whether only those allotments still
held in Indian hands are Indian country under 18 US.C. 8§ 1151(¢)." Id., 1999 5.D. 122. 9
15, 599 N.W.2d at 370. That assumption ignores the distinction that *Indian title™ under
§ 1151{c}) 15 a sovereign encumbrance preserved by the 1894 Act, and Congress has never

passed a statute extinguishing that title.
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To support its argument under § 113 1{c) here, the State cites Bruguier's quotation
from Bates v. Clark, 95 118, 204, 208 (1837}, and then quotes Bruguier's direct assertion
that “Indian title in common, or put another way. tribal title, ended when tribal cwnership
ended.” (5B 25 (quoting Brugumer. 1999 5.1, 122, at 9 22)). The cited support for that

assertion stems from language in Solem v. Bartlett, 465 1.8, 463, 468 (1984), cited in

South Dakota v, Yankton Sioux Tribe. 522 U.S, 329, 346 (1999). These authorities do

not support the assertion propounded by the Bruguier Court.

The referenced portion of Bolem discussed the surplus land Acts which “seldom
detail whether opened lands retained reservation status or were divested of all Indian
interests.” [d., 465 U.8. at 468" The Supreme Court referenced the notion that
“reservation status of Indian lands” was thought “coextensive with tribal ownership™ and
wdentified three judicially defined categones of “Indian lands™ at the turn of the century,
e, trust lands, individual allotments, and open lands that had not been claimead by non-

Indians, [d. (citing Bates, supra; Ash Sheep Co. v, United States, 252 ULS, 159 (1920}

This language is not o constrained, absolute. nor a blanket rule of law genencally
applicable m the sense suggested by Bruguier — which ignored the lmiting context of a
general “turn-gf-the-century assumption].]” Id {emphasis added). Solem explicitly
cautioned that Congress at the time “believed to a man™ thal reservations would soon
vinish as Indians assimilated, but history proved otherwise. Id., at 268-69: see MoGarl,
140 U.5.. at 2465. Solem also explained that “[o|nce a block of land 1= set aside for an

Indian reservation and no matter what happens to the title of individual plots within the

? Bolem held. based on the relevant surplus land Act at issue, that the reservation in
question was not diminished or disestablished. [d.. 465 L5 at 475-76.
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arca, the entire block retains its reservation stafus ontil Congress explicitly indicales
otherwise.” Melirt, 140 178 at 2468 (guoting Solem. 465 T8 at 470 {citing United
States v. Celesting, 215 ULS, 278, 285 (1909))). To change the status of Indian lands
encumberad by Indian title also necessarily requires sovergign action.

The law from Bruguier’s use of 'Indian title,” “tribal title,” and ‘tribal ownership,”
emploved with a theory of incremental diminizhment to ends of “effective termination,” 18
that it ignores the sovereign nature of Indian title and “the most probative evidence of the
Tribe’s relationship to the land. ..in the treaties and statutes|. |” MoGirl, 140 8. CL 2452,
2476, And where Indian title is shown to exist, whether by immemorahle use and
OCCUPANcY OF recognition in a treaty or statule (see WH 21-25 n. %), extinguishment is not
accomplished merely by the sale of an individual parcel of land and transfer of legal ttle
from an mdividual Indian to an individual non-Indian. “To accomphsh that [ie.,
extinguishment | would require an act of cession, the transtor of a sovereign claim from
ome nation to another.” McGirt, 140 8. Ct. at 2464 (citafion omitted). In other words,
changing who holds legal title 1o preces of land through private real estate trmsactions s
not the same as changing the land’s sovercign status, as Bates v. Clark wtself equated
extingushment of Indian title to Indians parting with their title by sovereign action —
“treaty” or “act of Congress.” See Id., 95 11.8. at 208 {citing The American Fur Company
v, The Umited States. 2 Pet. 358 (1829)); see also United States v. Shoshone Tribe of
Indians, 304 U.8. 111, 118 (1938) (“authority of the United States to prescribe title by
which individual Indians may hold tracts selected by them within the
reservation. ..detracts nothing from the tribe’s ownership™): Blatchford v. Gonzales. 100

N 333337 (1983-NMSC-060) (Congress has exclusive authority to extingush Indian
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title “mrespective of who holds the underdyving fee title in the land™ and “courts have
required a showing of a clear and specific indication of congressional mitent to extinguish
Indian title” (citing cases)).

Without a doubt, by the 1858 Treaty. which affirmatively recogmzed their title,
the Yankton Sioux “cede]d]™ all their aboriginal holdings “except four hundred thousand
acres thereof™ for promises that included “the quiet and peaceable possession of the |...]
lands so reserved tor their future home.™ Arts. I-I1 TV, 11 Stat. 743, 744, And in the Act
of 1894, they “cede|d] and conveve|d] 1o the United States all ther. . fitde. in and fo all
the wnallotfed landx™ of the Yankton Sioux Reservation. Art, I, 28 Stat. 286, 314
{emphasis added). But as to the allotted lands, they did not part with their title. Rather,
the 1894 Act reinforced their title by guaranteeing “Tribal nghts™ including “the
imdisturbed and peaceable possession of their allofted lands.” promising “Congress shall
never pass anv act alienating any part of these allotted lands from the Indianz™ and
reaffirming the | 838 Treaty. Arts, XIT1, XTIV, XVIII, 28 Stat, ot 317-318. These
congressional proimises and guarantees preserve Indian title as a sovereign mterest
mdependent of private ownership. Because there exists no treaty or statute extinguishing
this title. 1 continues to run with the land and existence of the Tribe.

The State finallv cites to Yankton Sioux Tribe v. U8, Army Corps of Engineers.

606 F.3d 895 (8th Cir. 2010), but materially mischaracteérizes the ssue i that case by
stating. “The Eighth Circunit examined jurisdiction on the Yankton Sioux Reservation
under 18 UULS.C. 1151{(c).” (8B 26). The opinion in LL8,_Amy Corps of Engineers does
not once discuss Indian title or extinguishment under § 1151(c) and considered only the

validity of certain land transfers relative to “the current boundaries of the Reservation,”™
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Id., 6ik F.3d at 896-97. In doing so0, the Eighth Circuit followed the law of the case
stemming from Gaftev/Podhradsky which 1s discussed under § 1151{a) above.
Additionally, the Eighth Circuit also recognized the inconsistency between its Gaffey
decision and what the Supreme Court stated in Solem — in that following a reservation’s
diminishment. “while non-Indians may acquire title to land in the remainder, its
reservation status does not change. ™ Id., 606 F.3d at 398 n.4 (citing Solem. 465 LS, at
470-71). Because Gaffey considered only reservation status under § 1151{a). and
because it employved an emoneous theory of incremental dimvinishment, LLS, Anny Corps
of Engineers does not provide substantive support for the State’s argument under §
1151{c) here, where the circuit courl improperly asserted criminal jurisdiction over an
Indian for conduct occuwrming in Indian country.
CONCLUSION

For the foregoing reasons, and the arguments and authorities set forth in

Winckler's opening bricfing, Winckler's conviction should be vacated.

Dated this 13% day of October 2025,

/! Tucker J. Volesky

TUCKER I. VOLESKY

Attomey for Appellant

305 N. Kimball, PO Box 488

Aitchell, 81> 37301

tucker. voleskyduckervoleskylaw com
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