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IN THE SUPREME COURT 
OF THE 

STATE OF SOUTH DAKOTA 

STATE OF SOUTH DAKOTA, 
Plaintiff and Appellee, 

vs. 

HAZEN WINCKLER, 
Defendant and Appellant. 

) 
) 
) 
) 
) 
) 

PRELIMINARY STATEMENT 

No. 31006 

The Settled Record will be referred to as "SR" followed by the page number. 

Hazen Winckler, Defendant and Appellant, will be referred to as "Winckler." The State 

of South Dakota, Plaintiff and Appellee, will be referred to as ''the State." 

Winckler has filed coinciding appeals, No. 31006 (11CRI23-297) and No. 31007 

(l 1CRI24-085), which encompass the same jurisdictional issue. To avoid overlong 

briefing and repetition, Winckler's arguments in No. 31006 focus on the specific legal 

questions under 18 U.S.C. § l 15l(b) and (c), and his arguments in No. 31007 focus on 

the specific legal questions under 18 U.S.C. § l 15l(a). All arguments under 18 U.S.C. § 

115l(a), (b), and (c) apply equally as well in both appeals with respect to the 

jurisdictional issue raised, which Winckler joins for consideration in each appeal. 

JURISDICTIONAL STATEMENT 

Winckler appeals to the Supreme Court from the Judgment of Conviction which 

was signed and filed on January 8, 2025. (SR 355-357). Notice of Appeal was served on 

all parties and filed on February 6, 2025. (SR 363). This Court has jurisdiction under 

SDCL 23A-32-2. 
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STATEMENT OF THE LEGAL ISSUES 

1. Whether the circuit court erred in denying Winckler's Motion to Dismiss for lack 
of jurisdiction? 

The circuit court determined that it had jurisdiction and denied Winckler's Motion 
to Dismiss. (SR 118-141). 

McGirt v. Oklahoma, 591 U.S. 894, 140 S. Ct. 2452 (2020) 
South Dakota v. Yankton Sioux Tribe, 522 U.S. 329, 118 S. Ct. 789 (1998) 
Perrin v. United States, 232 U.S. 478, 34 S. Ct. 387 (1914) 
Johnson v. McIntosh, 21 U.S. 43 (8 Wheat. 543) (1823) 

U.S. Const., Art. I, § 8, cl. 3 
U.S. Const., Art. VI, cl. 2 
18 U.S.C. § 115l(a), (b), (c) 
Act of 1894, 28 Stat. 286, 314-319 
Treaty of 1858, 11 Stat. 743 
S.D. Const., Art. XXII 
S.D. Const., Art. XXVI, § 18 

2. Whether the circuit court erred in denying Winckler's Motion to Dismiss for 
violation of the 180-day rule? 

The circuit court determined that the 180-day period within which to hold a trial 
had not run and denied Winckler's Motion to Dismiss. (SR 150-152). 

Hays v. Weber, 2002 SD 59, 645 N.W.2d 591 
State v. Head, 469 N.W.2d 585 (S.D. 1991) 

SDCL 22-12-15 
SDCL 23A-4-3 
SDCL 23A-44-5. l 

3. Whether the circuit court erred in admitting Winckler's "bond form/bond 
paperwork" (State's Exhibit 1) into evidence at trial? 

The circuit court overruled Winckler's objections to the bond form and admitted 
into evidence as State 's Exhibit 1. (SR 442-449, 515-516). 

Crawford v. Washington, 541 U.S. 36 (2004) 
State v. Taylor, 2020 S.D. 48,948 N.W.2d 342 
Johnson v. O'Farrell, 2010 S.D. 68, 787 N.W.2d 307 
State v. Selalla, 2008 S.D. 3, 744 N.W.2d 802 
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U.S. Const., VI Amend. 
U.S. Const., XIV Amend. 
SDCL 19-19-401 
SDCL 19-19-403 
SDCL 19-19-801(c) 
SDCL 19-19-802 
SDCL 19-19-805 
SDCL 23A-43-31 

4. Whether the circuit court erred in permitting Winckler's former attorney to testify 
against him and admitting into evidence an attorney-client communication? 

The circuit court allowed Winckler's former counsel to testify against him and 
disclose an attorney-client communication to the jury. (SR 525-533). 

State v. Rickabaugh, 361 N.W.2d 623, 625 (S.D. 1985) 

SDCL 16-18-Appx., Rule 1.6 
SDCL 19-19-502 
Restat 3d of the Law Governing Lawyers, § 79, (c) 2000, The American Law 
Institute 

5. Whether there was sufficient evidence to convict Winckler for failure to appear in 
violation of SDCL 23A-43-31? 

The circuit court denied Winckler's motion for judgment of acquittal and the jury 
returned a verdict of guilty. (SR 547-551, 582-584). 

State v. Wolf, 2020 S.D. 15,941 N.W.2d 216 

SDCL 23A-43-31 
SDCL 23A-39-1 
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STATEMENT OF THE CASE AND FACTS 

On November 14, 2023, in the Circuit Court, First Judicial Circuit, Charles Mix 

County, South Dakota, Winckler was charged by Complaint with failing to appear before 

the court as required in connection with a felony charge in violation of SDCL 23A-43-31 

- for his failure to appear at a pretrial conference in a then pending felony case, at the 

Charles Mix County Courthouse in Lake Andes, South Dakota, on November 8, 2023. 

(SR 1). Following his subsequent arrest on January 28, 2024, Winckler made his initial 

appearance before Magistrate Judge Donna Bucher on January 30, 2024. (SR 3, 73-75). 

An Indictment was filed on February 22, 2024, and the case proceeded before the Hon. 

Bruce V. Anderson, Circuit Court Judge. (SR 4, 7-9). 

On August 13, 2024, Winckler filed a Motion Dismiss for violation of the 180-

day rule pursuant to 23A-44-5.1. (SR 20-22). The State responded; Winckler filed a 

Reply Brief attaching the South Dakota eCourts case summary showing that an arrest 

warrant was issued on November 22, 2023, and returned on January 29, 2024, after 

Winckler's arrest on January 28, 2024, and that his initial appearance occurred on 

January 30, 2024. (SR 68-69, 70-75). The circuit court's memorandum opinion dated 

November 26, 2024, denied Winckler's Motion to Dismiss for violation of the 180-day 

rule. (SR 150-152). 

On August 14, 2024, Winckler filed a Motion to Dismiss based on a lack of 

jurisdiction, alleging that he is an Indian and the charged conduct occurred in Indian 

country. (SR 23-65, 79-117). Winckler's Motion to Dismiss was noticed for hearing 

which occurred on September 11, 2024. (SR 118,374). The parties, having developed 

the record through their submissions and comments at hearing, stipulated to essential 
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underlying facts (SR 118-120, 141, 376-378)- i.e., that Winckler is an Indian, an 

enrolled member of the Yankton Sioux Tribe, and the alleged offense occurred on lands 

that were reserved in the 1858 Treaty between the Yankton Sioux Tribe and the United 

States, 11 Stat. 743 (App. 184-190), which lands were subsequently allotted by United 

States Trust Patent dated May 8, 1891, (App. 192), and then identified in Articles XIII 

and XIV of the Act of 1894, ch. 290, 28 Stat. 286, 314-319 (App. 194-202). The 

Yankton Sioux allotted lands at issue comprise what is now Lake Andes and the location 

of the alleged offense. (SR 119). The parties left for the circuit court to decide whether 

the lands at issue qualify as Indian country under federal law, 18 U.S.C. § l 15l(a), (b), 

and (c). (SR 376-378). Following a hearing, (SR 374-401), the circuit court issued a 

memorandum decision rejecting Winckler's jurisdictional arguments and entered the 

Order Denying Defendant's Motion to Dismiss on October 11, 2024. (SR 118-141). 

Winckler filed several objections, motions, and two proposed jury instructions. 

(SR 143-149, 157-164, 171-238). Winckler's pretrial objections and motions to limit or 

exclude based on challenges to the admissibility of certain evidence and testimony were 

heard and ruled on by the court before the start of trial. (SR 442-462). The circuit court 

also granted Winckler a continuing objection based upon his pretrial filings. (SR 508-

509). 

The State called two witnesses before resting, clerk Jennifer Robertson and 

Winckler' s former court appointed counsel, Keith Goehring. (SR 510-540, 547). The 

State introduced Winckler's bond form (State's Exhibit 1) through Robertson who 

testified to its contents, over Winckler's objections. (SR 515-516, 265-267). On cross­

examination, Robertson acknowledged that the court's original bond order did not 
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include any condition for Winckler to appear before the court on November 8, 2023. (SR 

518, 289). Robertson also conceded that the bond form was from the Charles Mix 

County Sheriff's Office and was not issued nor signed by a court. (SR 519, 265-267). 

Additionally, Robertson explained the purpose and use of a certificate of service and that 

no certificate of service was filed with State's Exhibit 2, which was the scheduling order 

setting Winckler's pretrial conference. (SR 520, 268-269). Finally, in reference to the 

arraignment hearing, where the circuit court set Winckler's pretrial conference date from 

the bench, Robertson acknowledged that the court did not direct Winckler to appear at 

any hearings. (SR 522-525, 270-283). 

Winckler objected to Goehring's testimony along with certain parts of his 

statements contained in State's Exhibit 5, based on privilege and confidentiality; 

Goehring stated no separate objection to testifying as Winckler's former attorney. (SR 

525-526, 531-533). On cross-examination, Goehring explained the purpose of a 

certificate of service, that no certificate of service was included with State ' s Exhibit 2 

(the Scheduling Order) and acknowledged that no pronouncements were made by the 

court at the arraignment hearing, directing Winckler to appear at his pretrial conference. 

(SR 534-535). Goehring also acknowledged that he was unable to testify that Winckler 

ever received any letter of his, that purportedly advised Winckler to be in court for the 

pretrial conference. (SR 536). No such letter was introduced into evidence. 

Winckler moved for a judgment of acquittal, which the court denied. (SR 547-

549). In closing arguments, the State relied heavily on the "bond paperwork" (Exhibit 1) 

and purported "letter from attorney" (Mr. Goehring). (SR 568-569, 575-576). Winckler 

argued that the State had not met its burden, while outlining the evidence. (SR 570-575). 
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The jury returned a verdict finding Winckler guilty on the charge of failure to appear. (SR 

582, 335). Winckler subsequently entered a Stipulation and Agreement in which he 

waived his right to a jury trial on the Part II Habitual Information, admitting to portions 

of it. (SR 340-342, 419). The circuit court pronounced a sentence of six years suspended 

upon certain conditions and the payment of court costs. (SR 355-357, 371-373). 

STANDARD OF REVIEW 

The question of jurisdiction requires the court to determine whether it has 

authority to hear the case. Moss v. United States, 895 F.3d 1091, 1097 (8th Cir. 2018). In 

resolving a "factual attack" on jurisdiction, the court may look outside the pleadings to 

affidavits or other documents to determine if jurisdiction exists. Id. ( citation omitted); see 

also Hutterville Hutterian Brethren, Inc. v. Waldner, 2010 S.D. 86, ,i 20, 791 N.W.2d 

169, 174-75. "Judicial notice may be taken of facts once judicially known," including 

from court filings, records, and proceedings relevant to the issues presently before the 

court. State v. Olesen, 331 N.W.2d 75, 77 (S.D. 1983) (citations and quotations omitted); 

SDCL 19-19-201; see also Healy v. Fox, 572 F. Supp. 3d 730, 738 (D.S.D. 2021) (citing 

Waldner v. N. Am. Truck & Trailer, Inc., 277 F.R.D. 401, 406 (D.S.D. 2011) (court may 

judicially notice adjudicative facts from documents and matters of public record)). The 

party invoking jurisdiction bears the burden of proving up jurisdictional facts, and "the 

trial court is free to weigh the evidence and satisfy itself as to the existence of its power 

to hear the case." Flores v. United States, 689 F.3d 894, 900 (8th Cir. 2012) ( quotation 

omitted). 

Disputed factual issues are reviewed for clear error; legal conclusions and mixed 

questions oflaw and fact are reviewed de novo. Yankton Sioux Tribe v. Podhradsky, 606 

7 



F.3d 994, 1004 (8th Cir. 2010) ( citation omitted). A motion for judgment of acquittal is 

reviewed de novo, as the appellate court independently determines whether the evidence 

presented at trial was sufficient to sustain the conviction. State v. Disanto, 2004 S.D. 112, 

,i 14, 688 N.W.2d 201, 206 (citing authorities). 

ARGUMENT AND AUTHORITY 

1. The Circuit Court erred in denying Winckler's Motion to Dismiss for a lack 
of jurisdiction because Winckler is an Indian and the charged conduct 
occurred in Indian country. 

A. Cannons of Construction 

Our United States Constitution entrusts Congress with the authority to regulate 

commerce with Native Americans, and directs that federal treaties and statutes are the 

"supreme Law of the Land," Art. I, §8; Art. VI, cl. 2; see,~, Haaland v. Brackeen, 599 

U.S. 255,275 (2023) (describing "Congress ' s power to legislate with respect to the 

Indian tribes as 'plenary and exclusive'" (citing cases)); Perrin v. United States, 232 U.S. 

478, 482-483 (1914) (same); see also McGirt v. Oklahoma, 140 S. Ct. 2452, 246 1-2463 

(2020) (Once Congress recognizes or establishes Indian lands, only Congress can divest 

such lands oflndian country status); id., 140 S. Ct. at 2474-2476 (''the most authoritative 

evidence . .. lies in the treaties and statutes ... "); Johnson v. McIntosh, 21 U.S. (8 Wheat) 

543 (1823) (Tribes retain the right to occupy and use their ancestral lands, while United 

States has ultimate title and authority which includes the exclusive right to extinguish 

Indian title); Blatchford v . Gonzales, 100 N.M. 333, 337 (1983-NMSC-060) ("courts 

have required a showing of a clear and specific indication of congressional intent to 

extinguish Indian title") ( citing cases). 
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The rules and maxims that guide review and interpretation of written instruments 

respecting Indian tribes, e.g., United States Constitution, treaties, and statutes, have 

developed into the following "canons of construction": 

1. Treaties and agreements in statute are construed in favor of Tribal rights. 1 

2. Only Congress can alter the terms of an Indian treaty, and the intent to do so 
must be clear and plain. 2 

3. Doubtful expressions of congressional intent are resolved in favor of the 
tribes. The Court must find clear intent to overcome this presumption either 
in a specific statement on the face of a statute or its legislative history. 3 

4. Ambiguous expressions are construed as the Indians would have understood 
them and against the drafter. 4 

These cannons of construction provide compelling guidelines for review of the 

1858 Treaty between the Yankton Sioux Tribe and the United States, 11 Stat. 743 (1858 

Treaty), as well as the 1892 agreement ratified by Congress in the Act of 1894, 28 Stat. 

286, 314-319 (1894 Act). As discussed below, the 1858 Treaty and 1894 Act 

affirmatively recognized and guaranteed the title of the Yankton Sioux in and to the land 

at issue in this case, and Congress has never subsequently passed any "equivalent law 

terminating" or extinguishing such title. McGirt, 140 S. Ct. at 2464 ("a statute evincing 

1 McGirt, supra; 140 S. Ct. 2452, 2469-2470; Worcester v. Georgia, 31 U.S. 515, 6 Pet. 
515, 582(1832). 

2 South Dakota v. Yankton Sioux Tribe, 522 U.S. 329,343 (1998); Solem v. Bartlett, 465 
U.S. 463,470 (1984); see also id., 465 U.S. at 472 (requiring "substantial and compelling 
evidence of a congressional intention" to divest status of Indian lands). 

3 McClanahan v. Arizona State Tax Comm'n, 411 U.S. 164, 174 (1973); Mattz v. Arnett, 
412 U.S. 481, 504-505 (1973). 

4 Washington v. Wash. State Commercial Passenger Fishing Vessel Ass'n, 443 U.S. 658, 
676 (1979); Jones v. Meehan, 175 U.S. 1, 11 (1899)). 
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anything like the 'present and total surrender of all tribal interests' in [ all Indian title to] 

the affected lands") (alteration added). 

B. Yankton Sioux Legal History 

At the tum of the 18th century, the Yankton Sioux/Ihanktonwan people 

exclusively controlled more than 13 million acres of land between the Des Moines and 

Missouri Rivers, south of the present boundary that divides North and South Dakota. See 

South Dakota v. Yankton Sioux Tribe, 522 U.S. 329, 333 (1998) [Yankton Sioux Tribe]; 

see also Yankton Sioux Tribe v. Gaffey, 14 F. Supp. 2d 1135, 1138 (D.S.D. 1998) 

[Gaffey I]. 

The right of the Yankton Sioux to use and occupy these traditional territorial 

lands is evidenced by official action of the United States which affirmatively recognized 

the Tribe's title in the Treaty of 1858, 11 Stat. 743, 744. In recognizing Indian title, the 

United States also made promises respecting the reserved lands constituting the Yankton 

Sioux Reservation, established within the Tribe's ancestral home, comprising 

approximately 430,400 acres in what is now Charles Mix County, South Dakota. See 

Podhradsky, 606 F.3d 994, 998. 

The 1858 Treaty, at Article I, provided that "the tribe oflndians do hereby cede 

and relinquish to the United States all the lands now owned, possessed, or claimed by 

them, wherever situated, except for four hundred thousand acres thereof . .. " ( emphasis 

added). At Article II, the 1858 Treaty affirmatively recognized the title of the Yankton 

Sioux, "that all the lands embraced in said limits are their own, and that they have full 

and exclusive right to cede and relinquish the same to the United States." At Article IV, 

§ 1, the United States promised to protect the Yankton Sioux "in the quiet and peaceable 
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possession of the said tract of four hundred thousand acres of land so reserved for their 

future home[.]" Article VIII guaranteed the Tribe's access and use of the Red Pipestone 

quarry. Article X stipulated that the Yankton Sioux cannot alienate, sell, or dispose of 

any part of their reserved tract ofland except to the United States, and provided that the 

tract would be surveyed and divided among the Indians as directed by the Secretary of 

Interior, including certain rights of possession or transfer as may be deemed just. In 

Article XI, the Yankton Sioux acknowledged their dependence upon the United States, 

pledging friendly relations, and federal authority was established over any offenders 

against the treaties, laws, and regulations, "who may be within the limits of their 

reservation[.]" Article XV of the 1858 Treaty assigned an Indian agent to serve for the 

benefit of the Yankton Sioux. 

Though surveying and dividing reservation land was contemplated by Article X 

ofthe 1858 Treaty, see also, Gaffey I, 14 F. Supp. 2d, at 1139 (describing the parceling 

ofreservation lands following 1858 Treaty), the practice of allotting reservation land to 

individual Indians began generally and on a nationwide basis with the 1887 passage of 

the General Allotment (Dawes) Act, ch. 119, 24 Stat. 388. Under the various legislative 

enactments implementing the practice, individual tribe members received patents for 

allotments of reservation land held in trust for a period of years. After the trust period, 

the land was conveyed to the tribal member, was freely alienable, and could be conveyed 

to Indians and non-Indians alike. McGirt, 140 S. Ct. 2452, 2463. 

In the case of the Yankton Sioux Reservation, individual allotments totaling 

approximately 262,300 acres were scattered across the Reservation among 168,000 acres 

ofunallotted 'surplus' land. Podhradsky, 606 F.3d 994, 999. 
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In 1892, ... the Tribe agreed to sell all of the unallotted acreage to the United 
States for $600,000. The ceded land was to be opened to white settlement, 
with the exception of roughly 1,000 acres specifically reserved for use by 
the United States for "agency, schools, and other purposes." Act of August 
15, 1894, ch. 290, 28 Stat. 286, 316 (1894 Act) .... The Supreme Court has 
commented that the set aside of these agency lands is evidence that 
Congress envisioned an ongoing reservation despite the sale of the surplus 
lands. 

Id., 606 F.3d at 999-1000 (citing Yankton Sioux Tribe, 522 U.S. 329,350). In the 

circumstances surrounding the 1892 agreement, it was explained to the Tribe: 

[the Great White Father] wants to give you a chance to sell your surplus 
lands .... He has told us to tell you that you will not be forced to part with 
your lands unless you want to .... He does not want you to sell your homes 
that he has allotted to you. He wants you to keep your homes forever. 

Podhradsky, 606 F.3d at 1008 (quoting Council of the Yankton Indians (Oct. 8, 1892), 

transcribed in S. Exec. Doc. 27, 53d Cong., 2d Sess., 47, 49 (1894)) (alteration and 

emphasis in Podhradsky); see also Gaffey I, 14 F. Supp. 2d 1135, 1142-1149. 

Accordingly, "[ w ]hile the 1894 Act clearly expressed Congress's intention to sever the 

ceded surplus lands from the reservation, Yankton Sioux Tribe, 522 U.S. at 357-58, 

Congress has never expressed a similar intention with respect to the allotted lands." Id. 

The 1894 Act, ch. 290, 28 Stat. 286, at 314-319, which recited the 1892 

Agreement, specified in the preamble that the Yankton Sioux Tribe "is willing to dispose 

of a portion of the land set apart and reserved to said tribe, by the first article of the 

[1858 Treaty]." 28 Stat. 314 (emphasis added). At Article I of the 1894 Act, the 

Yankton Sioux agreed only to cede to the United States "all their claim, right, title, and 

interest in and to all the unallotted lands within the limits of the reservation[.]" 

( emphasis added). At Article II, the United States agreed to pay as "consideration for the 

lands ceded, ... the sum of six hundred thousand dollars ($600,000)[.]" Article V made 
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provisions for continuing federal support for the Tribe, including, "For the care and 

maintenance of.. .helpless persons of the Yankton tribe of Sioux Indians ... ; for schools 

and educational purposes of the said tribe; and for courts of justice and other local 

institutions ... " Article VIII provided that "[s]uch part of the surplus lands ... as may now 

be occupied by the United States for agency, schools, and other purposes," were to be 

reserved from sale to settlers until no longer required for such purposes. And, with 

specific reference to the Yankton Sioux allotted lands, Article XIII of the 1894 Act 

expressly guaranteed "Tribal rights," including "the undisturbed and peaceable 

possession of their allotted lands" and "all the rights and privileges of the tribe[.]" 

Article XIV guaranteed the allotted lands in perpetuity, "Congress shall never pass any 

act alienating any part of these allotted lands from the Indians." In addition, Article XVII 

proscribed certain conduct upon "lands within or comprising the reservations of the 

Yankton Sioux ... as described in the treaty between the said Indians and the United 

States, dated April 19th, 1858, and as afterwards surveyed and set off. .. " Article XVIII 

directed that "[n]othing in this agreement shall be construed to abrogate the treaty of 

April 19th, 1858, between the Yankton tribe of Sioux Indians and the United States" and 

the 1858 Treaty "shall be in full force and effect ... " 

C. Jurisdiction over Indians in Indian Country 

It is established that state jurisdiction generally does not extend to Indians in 

Indian country. See, e.g., Williams v. Lee, 358 U.S. 217 (1959); Mille Lacs Band of 

Ojibwe v. Madore, Nos. 23-125, 23-1261, 23-1265, 2025 U.S. App. LEXIS 3279, at *8 

(8th Cir. Feb. 12, 2025). "[A]s a general rule Indian country falls under the primary civil, 

criminal, and regulatory jurisdiction of the federal government and the resident Tribe 
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rather than the states." Podhradsky, 606 F.3d 994, 1006 (citing Alaska v. Native Village 

ofVenetie Tribal Gov't, 522 U.S. 520, 527 n.1 (1998)); see 18 U.S.C. § 1151 (defining 

"Indian country" to mean "(a) all lands within the limits of any Indian reservations ... (b) 

all dependent Indian communities ... [ and] ( c) all Indian allotments, the Indian titles to 

which have not been extinguished"). 

As set forth in Winckler' s Brief in No. 31007, the Court should reconsider the 

validity of case law which found the Yankton Sioux Reservation terminated or 

disestablished of lands under§ 1151(a). Below, Winckler will address dependent Indian 

community status under § 115 l(b ), and Indian title, Yankton Sioux allotted lands, and 

extinguishment under § 1151 ( c ). 

D. Subsection (b) of§ 1151 

18 U.S.C. § 1151(b) defines Indian country to include "all dependent Indian 

communities" which are lands satisfying two requirements: "first, they must have been 

set aside by the Federal Government for the use of the Indians as Indian land; second, 

they must be under federal superintendence. " Native Village of Venetie Tribal Gov't, 522 

U.S. 520, 527 [Venetie]; see also Podhradsky, 606 F.3d 994 (affirming conclusion that 

lands were part of "dependent Indian community" with respect to Yankton Sioux Tribe). 

"The federal set-aside requirement ensures that the land in question is occupied by an 

' Indian community'." Id., 522 U.S., at 531. It "also reflects the fact that because 

Congress has plenary power over Indian affairs, see U.S. Const. , Art. I, § 8, cl. 3, some 

explicit action by Congress (or the Executive, acting under delegated authority) must be 

taken to create or to recognize Indian country." Id. , at n. 6. " [T]he federal 

superintendence requirement guarantees that the Indian community is sufficiently 
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'dependent' on the Federal Government and the Indians involved, rather than the States, 

are to exercise primary jurisdiction over the land in question." Id. 522 U.S., at 531.5 

First, the lands in this case, allotted lands upon which Lake Andes is situated, 

were set aside for the Yankton Sioux Tribe. The lands are within the Tribe's traditional 

territory reserved in the 1858 Treaty which affirmatively recognized Indian title and 

established the Yankton Sioux Reservation, among the treaty promises respecting the 

lands reserved as the Tribe's permanent home. 11 Stat. 743, 744-749. The lands 

subsequently allotted were then confirmed by the Act of 1894 which guaranteed "Tribal 

rights" including ''the undisturbed and peaceable possession of their allotted lands," that 

"Congress shall never pass any act alienating any part of these allotted lands from the 

Indians," proscribing certain conduct upon the ceded lands, and directing that the 1894 

Act shall not be construed to abrogate the 1858 Treaty which "shall remain in full force 

and effect." (1894 Act, Arts. XIII-XIV, XVII-XVIII; 1858 Treaty, Arts. I-II, IV, X-XI); 

see, Perrin, 232 U.S. 478 (recognizing existence of federal authority that extended into 

the ceded territory for protecting Yankton Sioux in their allotted lands under 1894 Act). 

Congress, after passing the 1894 Act expressly guaranteeing the allotted lands and 

reaffirming the 1858 Treaty, has never passed any equivalent law or laws extinguishing 

Indian title to the allotments or terminating their status as Indian lands set aside as such. 

5 In United States v. South Dakota, 665 F.2d 837 (8th Cir. 1981), the Eighth Circuit 
affirmed the district court's judgment that a housing project was a dependent Indian 
community under § 1151 (b ), based on evidence regarding the nature of the area, the title 
history of the land in question, the relationship of the inhabitants to the Indian Tribe and 
the federal government, and the cohesiveness of the community. In Owen v. Weber, 646 
F.3d 1105, 1106, n.3 (8th Cir. 2011), the Eighth Circuit declined to directly say whether 
South Dakota retains validity in determining a dependent Indian community to which 
Venetie 's test applies. 
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Yankton Sioux Tribe, 522 U.S. 329, 350 (observing 1894 Act's surplus lands set-aside 

provision reflected Congress's intent to maintain status of allotments as Indian lands); see 

also McGirt, 140 S. Ct. 2452 (Creek lands survived allotment and maintain status as 

Indian lands). 

The set aside of these Yankton Sioux lands is further evidenced by the fact that 

Lake Andes, situated upon a Yankton Sioux allotment, is demarcated as a Tribal Block 

Group by the federal government on the 2020 US Census Tribal Tract Map. (SR 23-24, 

63-65);6 (SR 141, Ex. 12; App. 209) 7 Moreover, the Yankton Sioux Tribe, with whom 

the United States maintains a trust relationship, continues to recognize that the lands were 

set aside. (SR 203-208, Ex. 22; App. 261-266); (SR 163-169, Ex. 16; App. 221-227). The 

State also shows recognition to the existence of the federally set-aside lands for the 

Yankton Sioux. (SR 171-172, Ex. 17, State says no to Yankton Sioux Tribe's ask for 

National Guard help with flooding at Lake Andes; App. 229-230). Accordingly, because 

6 See SR 24, doc n.1. While the exhibits submitted to the circuit court are included in the 
settled record for file 11 CRI24-085, which is proceeding as appeal no. 31007, they do not 
appear included with the settled record for the instant appeal no. 31006. Accordingly, 
citations made in this brief to the record exhibits will refer to the settled record from 
appeal no. 31007, which will be designated as "SR" (italicized) followed by page and 
exhibit number. Excerpts of the cited record Exhibits are also being included in the 
Appendix with this brief. 

7 "A tribal block group is a statistical geographic subdivision of a tribal census tract. 
Tribal block groups are defined by the Census Bureau in cooperation with tribal officials 
to provide meaningful, relevant, and reliable data for small geographic areas within the 
boundaries of federally recognized American Indian reservations (AIFs) and/or off­
reservation trust lands (ORTLs) without the imposition of state or county boundaries. 
The Census Bureau uses tribal block groups in the tabulation and presentation of data for 
the decennial census and the American Community Survey (ACS)." United States Census 
Bureau Form G-600 (11-19-2018) 0MB. No. 0607-1003, available at 
<https ://www2. census. gov/ geo/pdfs/partnerships/psap/G-600. pdf?> last accessed April 
29, 2025. 
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the lands at issue were set apart for the Yankton Sioux in the 1858 Treaty and Act of 

1894, Venetie's federal set-aside requirement for a dependent Indian community is 

satisfied. 

"Equally clear," e.g., Venetie, at 533, contra, the 1894 Act reaffirmed continuing 

federal superintendence over the Tribe's allotted lands. Yankton Sioux Tribe v. 

Podhradsky, 606 F.3d 985, 991 (8th Cir. 2010) (observing that 1894 Act "reflected 

parties' intent to 'preserv[ e] the support of the federal government and its 

superintendence over [the allotted] lands'" ( citations omitted) ( alterations in 

Podhradsky)). As noted above, with the Act of 1894 Congress expressly guaranteed 

"Tribal rights" with respect to the allotted lands, while reaffirming the 1858 Treaty 

promises. In doing so, Congress made provisions for programs, services, and other local 

institutions, including: "For the care and maintenance of such orphans, and aged, and 

infirm, or other helpless persons of the Yankton tribe of Sioux Indians ... ; for schools and 

educational purposes for the said tribe; and for courts of justice and other local 

institutions for the benefit ofthe said tribe ... " 1894 Act, Art. V, 28 Stat. 286,315. 

Congress also provided that "[ s ]uch part of the surplus lands ... as may now be occupied 

by the United States for agency, schools, and other purposes, shall be reserved from sale 

to settlers until they are no longer required for such purposes." Id., Article VIII. This is 

evidence that Congress intended continuing federal superintendence over the allotted 

lands. Yankton Sioux Tribe, 522 U.S. 329, 350. Moreover, Article XVII provided 

federal authority over ceded lands for purposes of enforcing its anti-liquor provisions and 

protecting the Yankton Sioux in their allotted lands. Perrin, supra. In addition, Article 

XVIII directed that the 1858 Treaty remains in force, and consistent with the 1894 Act' s 
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statutory protections and provisions for support, Congress thus explicitly reaffirmed the 

1858 Treaty stipulations and promises in which the Tribe's title to its traditional territory 

was recognized, lands reserved, and Tribal protection on the lands was guaranteed by the 

United States. 11 Stat. 743, at 744. It also affirmatively recognized the Tribe's 

"dependence upon the government of the United States," upheld tribal sovereignty and 

jurisdiction with federal authority over "all off enders against the treaties, laws, or 

regulations," and appointed an Indian agent "for the special benefit of the [Yank.tons]." 

11 Stat. at 747. 

Congress has never abrogated these promises, guarantees, and protections, and the 

Federal Government has continued its superintendence over the lands in question in this 

case, "effectively acting as guardian for the Indians." Venetie, 522 U.S. at 533; Perrin, 

232 U.S. at 481 (noting that the tribal relations had not been dissolved, "[ a]n agent or 

superintendent remains in charge of their affairs and they are still wards of the 

Government"). As promised in the 1858 Treaty reaffirmed in the 1894 Act, the United 

States continues to maintain an Indian agent serving the Yankton Tribe for the benefit of 

Indians who occupy the lands at issue in this case. (SR 20-68, Exs. 1, 3-4; App. 192-201); 

(SR 134-172, Exs. 11-14, 16-17; App. 204-230). The lands are subject to federally 

dependent Tribal services, programs, and local institutions which support Yankton Sioux 

Indians inhabiting their allotted lands. Consistent with the 1858 Treaty and 1894 Act, 

federal superintendence over the land in question in this case is evident from the fact that 

the Tribe provides law enforcement services in Lake Andes, through federal support and 

assistance for such purposes. 1894 Act, Arts. V, VIII, XIII, XVIII; 1858 Treaty; (SR 154-

155, Ex. 14; App. 218-219); (SR 203-260, 232, Ex. 22; App. 261-318, 290); (SR 262-266, 
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Ex. 23, Tribal law enforcement responding to suspected murder in Lake Andes; App. 

320-325). Likewise, the Tribe's health services, schools, and other local institutions, as 

well as infrastructure in respect to the allotted lands, are also federally dependent. (SR 

151-155, Ex. 14, Indian Health Services and Bureau oflndian Education; App. 215-219); 

(SR 203-260, 225,232, 249-255, Ex. 22; App. 283,290, 307-313); (SR 171-172, Ex. 17, 

documenting State's refusal to assist Tribe with flooding in Lake Andes because, 

according to state official, "the tribe has Bureau of Indian Affairs funding, materials, 

tribal equipment and personnel"; App. 229-230). Similarly, Yankton Sioux Tribe 

members, many of whom inhabit Lake Andes, benefit from federal payments to the Tribe 

for rental assistance which supports housing, and the Tribe also receives federal 

assistance to operate a transit system that includes Lake Andes. (SR 171-227, Exs. 17-22; 

App. 229-285). The dependency of the Yankton Sioux Tribe upon the federal 

government is particularly evident in view of any assistance from the State, (SR 171-172, 

Ex. 17; App. 229-230), notwithstanding shared aspects of responsibility in the 

community that requires state-tribal-local cooperation and respect. (SR 262-266, Ex. 23; 

App. 320-325). 

Thus, far from being "merely forms of general federal aid," Venetie, at 534, the 

Tribe's dependency upon the federal government for local institutions, programs, and 

services, for housing, healthcare, schools, infrastructure, transit, and law enforcement in 

Lake Andes, on allotted lands within the Tribe 's reserved traditional territory -

considered together with the continuing 1858 Treaty promises consistent w ith the 1894 

Act - is "indicia of active federal control over the Tribe's land sufficient to support a 

finding of federal superintendence." Id. Accordingly, the lands at issue, Yankton Sioux 
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allotted lands comprising Lake Andes, also meet the federal superintendence requirement 

ofVenetie. 

The circuit court's analysis with respect to dependent Indian community status 

correctly noted Venetie's two element test but effectively reduced it to less than a mere 

sidenote by relying entirely on considerations from Weddell v. Meierhemy, 636 F.2d 211 

(8th Cir. 1980). (SR 121).8 In doing so, the circuit court made observations about the 

land's individual ownership history and "the conveyance of the subject property 

(allotment) in this case from John Arthur or Cetantanka to John W. Harding, a non­

Native American, on June 20, 1907[.]" (SR 122). However, Congress does not terminate 

Indian lands set-aside as such simply because it allows for individual ownership. g , 

McGirt, 140 S. Ct. 2452, 2464 ("patents transferred legal title and are the basis for much 

of the private land ownership .. . there is no reason why Congress cannot reserve land for 

tribes in much the same way, allowing them to continue to exercise governmental 

functions over land even if they no longer own it communally"); id. , 140 S. Ct. at 2474-

2475 (explaining dependent Indian community status is as resilient as reservation status, 

and "fee title" to either such lands does not make ''tribal sovereignty easier to divest"). 

Likewise, federal authority and superintendence over the lands is not lost simply because 

"federal agencies having jurisdiction over Indian affairs are located in [the] City of 

Wagner, not Lake Andes" as the circuit court reasoned. (SR 123); see, e.g., Perrin, supra. 

The circuit court failed to discuss or consider the credible record evidence establishing 

Venetie's set-aside and superintendence requirements, the 1858 Treaty, Act of 1894, and 

8 But see, note 5 supra, South Dakota, 665 F.2d 837, 839 (discussing Weddell 
considerations); Owen, 646 F.3d 1105, 1106, n.3, indicating South Dakota no longer 
retains validity. 
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the continuing federal support consistent with the treaty promises and statutory 

provisions respecting the allotted lands. 

Therefore, because both elements of the Venetie test are satisfied, the lands at 

issue qualify as a dependent Indian community under 18 U.S.C. § 1151(b). The location 

is within the Tribe's traditional territory on lands set aside and reserved for Indian use by 

the terms of the 1858 Treaty, which recognized the Tribe's title in and to such lands. The 

lands, subsequently allotted, were expressly guaranteed to the Tribe in perpetuity by the 

Act of 1894, in which the 1858 Treaty was reaffirmed. Congress has never abrogated its 

promises to the Tribe, as the lands in question have remained set-aside and occupied by 

an Indian community under continuing federal superintendence through provisions for 

local institutions, housing, transit, infrastructure, health services, schools, and law 

enforcement. 

E. Subsection (c) of§ 1151 

18 U.S. C. § 1151 ( c) defines Indian country to include "all Indian allotments, the 

Indian titles to which have not been extinguished ... " (emphasis added).9 

9 "INDIAN TITLE. Claim of Indian tribes of right, because of immemorial occupancy, 
to roam certain territory to exclusion of any other Indians. Band of Shoshone Indians v . 
U.S., Ct. Cl. 65 S. Ct. 690, 324 U.S. 335, 89 L. Ed. 985." Black's Law Dictionary, at p. 
912, 4th Ed. West Publishing (1951); see also,~, McGirt, supra, 140 S. Ct. at 2474-
2476 (discussing Creek title); United States v. Sioux Nation oflndians, 448 U.S. 371, 
415, 422 & note 29 (1980) (describing Indian lands subject to Indian title to include 
"recognized title" - i.e. , Indian title for which "Congress by treaty or other agreement has 
declared that thereafter Indians were to hold the lands permanently"); 41 ALR Fed 425, 
Proof and extinguishment of aboriginal title to Indian lands; see also, e.g., Black's Law 
Dictionary, supra, pp. 290,696, 1042, 1655-1656 (definitions and explanations of 
"Title ... Real Property Law ... General. .. Absolute title ... Legal title ... Chain of 
title ... Extinguish ... Extinguishment"); (SR 40-43 ). 
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The term "Indian title" has been long understood to evidence Indian right to lands, 

whether based on aboriginal occupancy or recognized by treaty or statute, for which 

Congress's authority is supreme. Johnson v. McIntosh, 21 U.S. 43 (8 Wheat. 543) (1823) 

(recognizing Indian title whereby tribes retain the right to occupy and use their ancestral 

lands, and it is the exclusive prerogative of the United States, which holds ultimate title, 

to extinguish Indian title); United States v. Shoshone Tribe, 304 U.S. 111, 117 (1938) 

( explaining right conferred through Indian title "is as sacred and as securely safeguarded 

as is fee-simple absolute title" (citing Cherokee Nation v. Georgia, 5 Pet. 1, 48 [30 U.S. 1 

(1831)]; Worcester v. Georgia, 6 Pet. 515, 580 [31 U.S. 515 (1832)]). Indian title, and 

the rights conferred thereby, is to be recognized, preserved, and safeguarded by the law, 

unless extinguished by the United States. Buttz v. Northern Pacific Railroad, 119 U.S. 55, 

68 (1886) (right conferred through Indian title "protected by the political power and 

respected by the courts until extinguished" (citation omitted)). 

Chief Justice Marshall wrote that the various Acts of Congress respecting Indian 

trade and intercourse "manifestly consider the several Indian nations as distinct political 

communities, having territorial boundaries, within which their authority is exclusive, and 

having a right to all the lands within those boundaries, which is not only acknowledged, 

but guaranteed by the United States." Worcester, supra, 6 Pet. at p. 557; see also,~, 

Cramer v. United States, 261 U.S. 219 (1923) (recognizing right of Indians to lands 

occupied by 1859 and that such title, even if not formally recognized by statute or 

government action, was to be considered as sacred as fee simple ownership and could 

only be extinguished by Congress); Perrin, supra, 232 U.S. 422 (Congress 's plenary 

power to legislate for the protection of Indian tribes extends to measures even on lands 
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that have passed into private ownership following cession, which was reasonably 

essential for guaranteeing Tribe's protection on unceded allotted lands); Bates v. Clark, 

95 U.S. 204 (1887) ( observing lands were "Indian country whenever the Indian title had 

not been extinguished, and continued to be Indian country so long as the Indians had title 

to it, ... unless by the treaty by which the Indians parted with their title, or by some act of 

Congress, a different rule was made applicable to the case"); Holden v. Joy, 84 U.S. 211 

( 1872) ( affirming that Indian tribes possess a right of perpetual occupancy of their lands 

and that grants of such lands by the United States were subject to Indian title unless 

extinguished, typically through treaties or agreements); Mitchel v. United States, 34 U.S. 

711 (1835) (affirming recognition and protection oflndian title to lands under federal 

law, which persists until extinguished). Thus, until extinguished, Indian title runs with 

the land and existence of the resident Indian tribe. 

In United States v. Santa Fe P.R. Co., 314 U.S. 339 (1941), the Supreme Court 

examined various Acts of Congress to determine whether Indian title to the Walapais' 

aboriginal lands was extinguished. Id., 314 U.S. 339,350. After searching "the public 

records in vain for any clear and plain" congressional intent, the Supreme Court found 

"no indication that Congress by creating [the Colorado River reservation] intended to 

extinguish all of the rights which the Walapais had in their ancestral home." Id., at 353. 

"That Congress could have effected such an extinguishment is not doubted. But an 

extinguishment cannot be lightly implied in view of the avowed solicitude of the Federal 

Government for the welfare of its Indian wards." Id., at 354. In United States v. 

Sandoval, the Supreme Court indicated that the Pueblos' title was not fee simple in the 

commonly understood sense of the term, as Congress had recognized the Pueblos ' title to 
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their ancestral lands by statute, and Executive orders had reserved additional public lands 

for the Pueblos. Sandoval, 231 U.S. 28, 39 (1913). Congress had also enacted legislation 

with respect to the lands "in exercise of the Government's guardianship over the [Indian] 

tribes and their affairs" and federal authorities could therefore exercise jurisdiction over 

the Pueblo lands which were encumbered by Indian title. Id., at 48. In United States v. 

Pelican, the Supreme Court considered the distribution of Indian lands into separate 

holdings through the practice of allotment. "That the lands, being so held, continued to 

be under the jurisdiction and control of Congress for all governmental purposes, relating 

to the guardianship and protection of the Indians, is not open to controversy." Pelican, 

232 U.S. 442, 447 (1914); id., at 449 (''the lands remained Indian lands set apart for 

Indians under governmental care"); see also McGirt, supra,140 S. Ct. at 2475 

(recognizing Creek held "fee simple title" to their lands which survived allotment and 

remain Indian lands). 

Respecting Indian title, Section 4 of South Dakota's Enabling Act required that 

the Constitution of South Dakota include certain irrevocable provisions - " ... that [it] 

forever disclaim all right and title to all lands owned or held by any Indian or Indian 

tribes, and that until the title thereto shall have been extinguished by the United States 

said Indian lands shall remain under the absolute jurisdiction and control of the Congress 

of the United States." Highrock v. Gavin, 43 S.D. 315,361, 179 N.W. 12, 30 (1920) 

(Gates, J. (dissenting)); S.D. Const. Arts. XXII & XXVI § 18; Highrock, 43 S.D. at 349-

350, 179 N.W. at 25 ("When the government grants an allotment to an Indian allottee, it 

does not extinguish Indian title, but creates a new one") (McCoy, J. (concurring)); see 

also Shoshone Tribe of Indians, 304 U.S. 111, 118 ("The authority of the United States to 
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prescribe title by which individual Indians may hold tracts selected by them within the 

reservation ... detracts nothing from the tribe's ownership, but was reserved for the more 

convenient discharge of the duties of the United States as guardian and sovereign") . 

. . . The right to extinguish original Indian title rests exclusively with 
Congress irrespective of who holds the underlying fee title in the land. 
Oneida Indian Nation v. County of Oneida, 414 U.S. 661, 667-69 (1974); 
United States v. Santa Fe Pacific R. Co.; United States v. Kabinto, 456 F.2d 
1087 (9th Cir. 1972); Narragansett Tribe, etc. v. So. R.I. Land Devel., 418 
F.Supp. 789 (D.R.I. 1976). However, courts have required a showing of a 
clear and specific indication of congressional intent to extinguish Indian 
title. k, United States v. Santa Fe Pacific R. Co.; see Tee-Hit-Ton Indians 
v. United States, 348 U.S. 272, 277 (1955); Buttz v. Northern Pacific 
Railroad Co., supra; United States v. Pueblo of San Ildefonso, 206 Ct.Cl. 
649, 513 F.2d 1383 (1975). 

Blatchford v. Gonzales, 100 N.M. 333, 337 (1983-NMSC-060); Pueblo of Jemez v. 

United States, 63 F.4th 881 (10th Cir. 2023) (Indian tribe continued to hold title to land at 

issue because it established title by 1650 and title had not been extinguished by the 

United States). 

As demonstrated, Indian title can be based on immemorable use and occupancy or 

recognition through treaties or statutes, and it confers an Indian right in and to the land 

that is respected by the political power, safeguarded by the courts, and legally 

enforceable against everyone except the United States. Extinguishing Indian title 

involves terminating all rights of the Indians to the affected lands, by sovereign act - e.g., 

treaty with the Indians or Act of Congress - transferring full and absolute ownership 

between sovereigns (e.g., Tribe and United States) and thus removing any residual rights 

based on the title of the resident Indian tribe to the land. See McGirt, supra, 140 S. Ct. 

2452, 2464 ( diminishing sovereign claim over land requires "the transfer of a sovereign 

claim from one nation to another") ( citing 3 E. W ashbum, American Law of Real 
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Property *521-*524). Unless/until Indian title is extinguished, the land is encumbered by 

it regardless of who holds fee title, as the right to extinguish Indian title rests exclusively 

with Congress. Consistent with the cannons of construction, extinguishing Indian title 

requires a clear and specific congressional intent expressed in a treaty or legislative 

enactment. As such, the intent to extinguish must be unambiguous, requiring evidence 

that demonstrates plain intent by the sovereign. 

Here, the land at issue is within the Yankton Tribe 's traditional ancestral home on 

lands reserved by Article I ofthe 1858 Treaty. Confirming the Tribe's exclusive control 

of the lands described in the 1858 Treaty, Article II affirmatively recognized the Tribe's 

title to those lands. At Article IV, § 1, the United States promised "[t]o protect the said 

[Yankton Sioux Indians] in the quiet and peaceable possession ofthe .. .land so reserved 

for their future home[.]" Article VIII guaranteed the Tribe's access and use of the 

culturally sacred Red Pipestone quarry. Article X stipulated that the Yankton Sioux 

cannot alienate, sell, or dispose of any portion of their reserved tract except to the United 

States and provided the tract would be surveyed and divided among the Indians as 

directed by the Secretary of Interior, with certain rights or restrictions regarding 

alienation as deemed just. And Article XI upheld tribal title and sovereignty by making 

any offenders against the treaties or laws subject to federal jurisdiction. 

Parcels of the reserved lands described in Article I of the 1858 Treaty were 

subsequently allotted to individual Tribe members, including by United States Trust 

Patent dated May 8, 1891, which describes the lands upon which Lake Andes is now 

situated. By the Act of 1894, then, Congress affirmatively reinforced the title of the 

Yankton Sioux to the allotted lands. Article XIII of the 1894 Act guaranteed "Tribal 
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rights" including ''the undisturbed and peaceable possession of their allotted lands, and 

... all the rights and privileges of the tribe ... " Article XIV guaranteed that "Congress 

shall never pass any act alienating any part of these allotted lands from the Indians." At 

Article XVII, Congress proscribed certain conduct on ceded lands to protect the Yankton 

Sioux in their allotted lands. And Article XVIII expressly reaffirmed the 1858 Treaty: 

"Nothing in this agreement shall be construed to abrogate the treaty of April 19th, 1858, 

between the Yankton tribe of Sioux Indians and the United States .... all provisions of the 

said treaty of April 19th, 1858, shall be in full force and effect ... " 

Thus, the title of the Yankton Sioux to their ancestral homelands was established 

and recognized in the 1858 Treaty, and then reaffirmed and guaranteed with respect to 

the allotted lands in the Act of 1894, Arts. V, XIII, XIV, XVII, XVIII. Articles I and II 

of the 1858 Treaty reserved part of the Tribe's ancestral lands for their future home and 

affirmatively recognized the Tribe's title to the lands. 11 Stat. 743, at 744. In Article I of 

the 1894 Act, the Tribe agreed only to "cede, sell, relinquish, and convey to the United 

States all their claim, right, title and interest in and to all the unallotted lands[.]" 28 Stat. 

286, at 314 ( emphasis added). The Tribe has never agreed to cede, sell, relinquish, or 

convey to the United States their title in and to any allotted lands, and Congress has 

never passed any subsequent law or laws extinguishing such title. k, McGirt, 140 S. 

Ct. 2452, 2464 ("Missing ... is a statute evincing anything like the 'present and total 

surrender of all tribal [title]' [to] the affected [ allotted] lands") ( alterations added). 

Yankton Sioux title continues to encumber the allotted lands upon which Lake Andes 

sits, where Winckler's alleged conduct occurred. Therefore, because the Indian title to 
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such land has never been extinguished by Congress, the land in question qualifies as 

Indian country under 18 U.S.C. § 1151(c). 

2. The Circuit Court erred in denying Winckler's Motion to Dismiss for 
violation of the 180-day rule pursuant to SDCL 23A-44-5.1. 

"Every person indicted, informed or complained against for any offense shall be 

brought to trial within one hundred eighty days," which "period shall commence to run 

from the date the defendant has first appeared before a judicial officer on an indictment, 

information or complaint." SDCL 23A-44-5.1(1)-(2). Here, Winckler first appeared 

before a judicial officer on the complaint on January 30, 2024, his motion to dismiss was 

filed on August 13, 2024, and his trial was held on December 13, 2024. (SR 1-3, 70, 73-

75). At the time of filing for dismissal, trial was set for August 19, 2024, or 202 days 

after Winckler's initial appearance. (SR 20). The circuit court's letter decision denying 

the motion to dismiss reasoned that any delay was caused by the defendant asking for a 

substitution of counsel and filing motions to dismiss asserting a lack of jurisdiction in 

various other then-pending case files . (SR 151 ). 

Following Winckler's initial appearance on January 30, 2024, his first action was 

to advise the court that he was representing himself. (SR 150). Next, the record indicates 

that Winckler was appointed counsel and then requested a substitution of counsel, see, 

email from the clerk dated March 6, 2024, resolved by the court no later than March 11, 

2024. (SR 7-9). The record does not reveal any further motions being filed until August 

13, 2024. (SR 20-22). Nor does the record reveal any delay from other proceedings, such 

as an examination and hearing on competency, or due to incompetency to stand trial. 

SDCL 23A-44-5.1( 4)(a). While Winckler filed various motions in his other cases, 

including motions dismiss or suppress evidence, the record does not indicate that those 
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motions necessarily affected any delay holding trial in the instant matter. Importantly, 

there was no time consumed due to any trials being held in any of Winckler's other cases. 

Id. 

Additionally, the record does not appear to show that Winckler ever requested or 

consented to a continuance, which was approved by the court and a written order filed. 

SDCL 23A-44-5.1(4)(b).1° Further, subsections (c), (d), (e), (f), (g), and (h), of SDCL 

23A-44-5. l( 4), appear plainly inapplicable to toll the statutory period here. And perhaps 

most importantly, the State did not file any motions for "good cause delay" pursuant to 

subsection (h) of the statute. See Hays v. Weber, 2002 SD 59, ,i 20, 645 N.W.2d 591, 

598; see also State v. Head, 469 N.W.2d 585 (S.D. 1991).11 Accordingly, Winckler' s 

Motion to Dismiss for violation of the 180-day rule should have been granted pursuant to 

SDCL 23A-44-5.1(5). 

3. The Circuit Court erred in admitting Winckler's "bond form" (State's 
Exhibit 1). 

Winckler's bond form, prepared by the Charles Mix County Sheriffs Office, 

indicated Winckler's November 8, 2023, court date for which he failed to appear and that 

Winckler had apparently signed the paperwork. (SR 166, 171-186, 265-267). The circuit 

court allowed the bond paperwork to be admitted into evidence through the testimony of 

10 No continuance motions appear from the record filings, and no hearing transcripts have 
been ordered by the State for appeal to show that Winckler ever consented to a 
continuance or otherwise waived his right to a trial within 180 days of his initial 
appearance on the charge of failure to appear. 

11 The circuit court's memorandum decision directed the State to submit findings of fact 
and conclusions of law in support of its decision. (SR 152). No such findings and 
conclusions appear from the record. 
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the circuit court clerk over Winckler's objections asserting foundational and relevance 

concerns, hearsay, confrontation clause, and incompleteness/inaccuracy of the 

documentation. (SR 171-187, 442-449, 461-462, 508-509, 515-516). The State relied 

heavily on Exhibit 1 in closing arguments. (SR 568-576). 

"'Hearsay' means a statement that: (1) the declarant does not make while 

testifying at the current trial or hearing; and (2) a party offers in evidence to prove the 

truth of the matter asserted in the statement." SDCL 19-19-801(c). Hearsay is generally 

not admissible. SDCL 19-19-802. State's Exhibit 1 involved three levels of out-of-court 

statements that, when contained in a written document, become hearsay within hearsay 

within hearsay. See SDCL 19-19-805; see also Johnson v. O'Farrell, 2010 S.D. 68, ,r 16, 

787 N. W. 2d 307, 313 ( explaining rules for hearsay within hearsay). This is because any 

court date, including any requirement that a defendant must attend, is set by the court; 

and the court did not prepare or sign the bond paperwork admitted into evidence as 

State's Exhibit 1. (SR 519). Page 3 of Exhibit 1 states that "[w]hen the State's Attorney 

of the court contact the Jail, the Jailer Shall initial each condition that applies." (SR 179). 

Thus, Exhibit 1 itself is first-level-reporter hearsay because it is the out-of-court 

statement of what the Charles Mix County jail staff recorded the State's Attorney stating 

to them about the conditions of bond. The State's Attorney's statements to the jail staff 

of what the Court imposed constitute second-level-reporter hearsay because they are the 

State's Attorney's out-of-court statements to jail staff of what the Court supposedly said 

were the conditions ofrelease. The Court's statements which, according to the bond 

paperwork, are reported by the State's Attorney to jail staff, constitute third-level-witness 

hearsay because they are the Court's substantive oral assertion, written assertion, or 
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nonverbal conduct imposing certain conditions of release. At trial, the State offered 

Exhibit 1 solely through the testimony of the circuit court clerk, who had merely filed the 

document. (SR 515-516). Exhibit 1 lacked foundation and constituted inadmissible 

hearsay evidence. 12 

Additionally, admitting Exhibit 1 into evidence violated Winckler's Sixth 

Amendment right to confront witnesses.13 The State used the bond form as substantive 

evidence to prove Winckler was required to appear before the court on November 8, 

2023, and that he had notice of the requirement. However, the bond form is not a court 

order, and the individuals who created, prepared, or provided the information contained 

in the document did not testify at trial and were not subject to cross-examination. And 

the statements contained in the bond form are ''testimonial" because they "were made 

under circumstances which would lead an objective witness to reasonably believe that the 

statement[s] would be available for use at a later trial." State v. Selalla, 2008 S.D. 3, ,i 46, 

744 N.W.2d 802, 815, n. 7 (quoting Crawford v. Washington, 541 U.S. 36, 51-53 

(2004)); see also SDCL 23A-43-31 (failure to appear). 

Furthermore, the "bond paperwork" was incomplete, inaccurate, and/or 

unreliable, which undermined its probative value and relevance. This is because it was 

prepared or produced because of a defendant having made bond, and much like the fact 

that only the court determines when it will hold hearing and whether a defendant is 

12 "[ A]dmission of evidence in violation of a rule of evidence is an error of law that 
constitutes an abuse of discretion[.]" Dubray v. S.D. Dep't of Soc. Servs., 2004 S.D. 130, 
iJ 8, 690 N. W.2d 657, 661. 

13 The Confrontation Clause provides that in criminal cases, the accused has the right to 
be confronted with the witnesses against them. State v. Taylor, 2020 S.D. 48, ,i,i 44-47, 
948 N.W.2d 342, 355. 
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required to appear, only the court determines bond conditions also. Yet, as clerk 

Robertson acknowledged, Exhibit 1 was neither issued nor signed by the court. (SR 519). 

Robertson testified that Winckler's bond had been set by Judge Bucher via email dated 

July 20, 2023, as follows: "$5,000 cash, clean UA prior to release, twice weekly UA's 

and standard 1st circuit bond conditions. " (SR 187).14 While the original bond conditions 

were admitted into evidence as Defendant's Exhibit A (SR 289, 518-519), there was no 

evidence via court order that those bond conditions were ever changed by the court.15 

When Winckler posted the $5,000 bond on September 11, 2023, the paperwork included 

as Exhibit 1 was prepared by the Charles Mix County Sheriff's Office which added 

additional conditions that had not been imposed by the court in setting bond, Defendant's 

Exhibit A. Thus, particularly when considering the hearsay and confrontation issues 

discussed above, Exhibit 1 lacked proper foundation and was demonstratively unreliable. 

As such, its relevance was undermined because any probative value was substantially 

outweighed by the danger of unfair prejudice, confusing the issues, and misleading the 

jury. SDCL 19-19-401 & 403. Therefore, the circuit court erred in admitting State's 

Exhibit 1 into evidence. 

14 Nothing in the Standard Bond Conditions, Exhibit 1 at page 3, imposed any certain 
requirements for Defendant to appear before the court at any specific times nor any 
particular date. 

15 If bond had been changed by the circuit court, which does not affirmatively appear 
from the record, there is also no evidence in the record that Winckler was afforded with 
adequate notice and opportunity to be heard in respect to any change in bond conditions. 
U.S. Const., XIV Amend. 
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4. The circuit court erred in admitting the testimony ofWinckler's former 
counsel and evidence of an attorney-client communication. 

State's Exhibit 5 was redacted portions of the Transcript of Pretrial Conference 

held November 8, 2023, in 11CRI23-l 72. (SR 284-287). In it, the Court asked 

Winckler's counsel where his client was after calling the case for hearing. Counsel 

responded: "I do not know" - a direct response to what the Court had asked. However, 

without further prompting from the Court, counsel continued by offering further on the 

record comments that included disclosure of a confidential attorney-client 

communication. (SR 285, "I did send him a letter at the last known mailing address, ah, 

last Friday, advising him to be here today"). 

Under South Dakota law, a client has the privilege to refuse to disclose and to 

prevent any other person from disclosing confidential communications made for the 

purposes of facilitating the rendition of professional legal services to the client. SDCL 

19-19-502; App. 330-331. Unauthorized disclosure by a lawyer not in pursuit of the 

client's interests does not constitute a waiver of the privilege. Restat 3d of the Law 

Governing Lawyers,§ 79, (c) 2000, The American Law Institute. "Only a client can 

waive the attorney-client privilege if he voluntarily or through his attorney discloses the 

communication's contents or advice to someone outside the relationship. The State has 

the burden of proving that a waiver occurred." State v. Rickabaugh, 361 N. W.2d 623, 625 

(S.D. 1985) (citation omitted). Additionally, the duty of confidentiality continues even 

after the client-lawyer relationship has terminated, and a lawyer is prohibited from 

revealing information relating to his representation of a client unless authorized or 

required by the Rules of Professional Conduct or other law; the rule applies to all 
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information relating to the representation, regardless of its source. SDCL 16-18-Appx., 

Rule 1.6; App. 326-329. 

Here, the testimony of Winckler's former counsel, Exhibit 5, and the statements 

disclosing the contents of the letter communication he sent to Winckler purportedly 

advising him of the proper manner of further proceeding in his court case, disclosed a 

confidential communication because it was made by Winckler's attorney in the course of 

rendering legal services to Winckler and was intended only for Winckler. Winckler 

never placed his former counsel's advice at issue in the trial, and Winckler never waived 

the attorney-client privilege. While Winckler' s former counsel was given an opportunity 

to address his former client's concerns of privilege and confidentiality-to which he 

indicated that he did not share any such concerns - Winckler's former counsel did not 

identify any exceptions to the rules governing attorney-client privilege and confidentiality 

to permit his testimony to information concerning his representation of Winckler and to 

disclose a confidential attorney-client communication. As noted, Winckler specifically 

objected to his former counsel's testimony and to his statements in Exhibit 5. (SR 224-

228, 525-526, 531-533). Accordingly, the circuit court erred in admitting the testimony 

of Winckler's former counsel and his statements within State's Exhibit 5. 

5. The evidence was insufficient to convict Winckler of failing to appear in 
violation of SDCL 23A-43-31. 

Under SDCL 23A-43-3 l , sufficiency of the evidence review assesses whether the 

State presented evidence that, if believed, established beyond a reasonable doubt that: 

1. Winckler was required to appear before the court in connection with a charge 

of a felony; 

2. Winckler had notice of this requirement to appear; and 
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3. Winckler did fail to appear. 

(SR 323, 547-549); see State v. Disanto, 2004 S.D. 112, ,r 14, 688 N.W.2d 201, 206 

(explaining review for sufficiency of the evidence); see also State v. Wolf, 2020 S.D. 15, 

,r,r 12-13, 941 N.W.2d 216, 220. 

Here, the State called two witnesses before resting, clerk Robertson and 

Winckler's former counsel, Mr. Goehring. (SR 510-540, 547). Robertson testified that 

the court's original bond specifying Winckler's conditions of release did not include any 

condition for Winckler to appear before the court on November 8, 2023. (SR 518, 289). 

Robertson also testified that State's Exhibit 1, a form from the Charles Mix County 

Sheriff's Office, was not issued nor signed by any court. (SR 519). Robertson also 

explained her understanding of a certificate of service and that no certificate of service 

was filed with State's Exhibit 2, which was the scheduling order setting Winckler's 

pretrial conference. (SR 520). Thus, there was no evidence that the order directing 

Winckler to appear had even been provided to him. And, when the circuit court set 

Winckler's pretrial conference date from the bench at the arraignment hearing, Robertson 

acknowledged that the court did not direct Winckler to appear at any pretrial hearing. (SR 

522-525). 

Likewise, Goehring testified to the purpose of a certificate of service, that no 

certificate was included with State's Exhibit 2, and that the court made no 

pronouncements from the bench at the hearing setting the schedule which specifically 

directed Winckler to appear at his pretrial conference, or any other hearing. (SR 534-

535). Further, Goehring was unable to testify that Winckler had received any letter sent 

to his last known address, which purportedly advised Winckler to be in court for the 
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pretrial conference. (SR 536). Thus, there was no evidence that Winckler received any 

letter, no such letter was introduced into evidence, and no evidence was introduced that 

Winckler was ever served a copy of the court order directing his appearance at the 

pretrial conference. Accordingly, the State's evidence was insufficient to prove beyond a 

reasonable doubt that Winckler had notice of the requirement to appear set by the Court's 

Scheduling Order, State's Exhibit 2. 

CONCLUSION 

Our Constitution gives Congress plenary authority over Indian affairs and directs 

that treaties and statutes are the Supreme Law of the Land. Once Indian country is 

established or recognized, only Congress can divest that Indian land of its status as such. 

Winckler respectfully asks this Court to uphold the 1858 Treaty, the Act of 1894, and 

reverse the circuit court's denial of his motion to dismiss for a lack of jurisdiction. 

Additionally, the circuit court should be reversed on the further grounds and for the 

reasons also stated above, and the Court should order appropriate relief accordingly. 

REQUEST FOR ORAL ARGUMENT 

Appellant respectfully requests 30 minutes for argument. 

Dated this 13th day of May 2025. 

/s/ Tucker J. Volesky 
TIJCKER J. VOLESKY 
Attorney for Appellant 
305 N. Kimball, PO Box 488 
Mitchell, SD 57301 
tucker. volesky@tuckervo le sky law .com 
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Dated this 13th day of May 2025. 
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ST.ATE OF sourtt DAKOTA 

COUNTY Of (.'HARLES ML\: 

STATE OF soeTH DAKOTA. 
Plaintiff. 

HAZEN HUNTER WINCKLER. 
Defendant. 

) 

:SS 
) 

PLEA 

11' CIRCllJT COllRT 

t·tRST Jl'DICIAL CIRCl1IT 

CR-23-297 

Jl~DGMENT OF CONVIC'l1ON 

An Indictment WL"' filed with lhi, Court on the 22nd day of Fchmal)·. 2024. charging lhc 
Dcfcndant \\"ith the crimc(s) of: Failure: to Appear. SDCI, 23A-43-3 l. Furtha a Part II 
Information wa filed on i\pril 81h. 2024. charging the Defendant as a Habitual Offender with 
SIX (6) prior felony con,·ictions. 

The Defendanl was arraigned on said lndicam:nt on the 8th day of April. 2024. and 
cntcrc.-d a pica of not gvil1y. The Dcfcndanfi. allomc:y. Tu4'lcr \olcsky. the Defendant. and S1c,-en 
R. Cotton. prosc~ting attorney, appeared at the Defendant's arraignment. The Court ad,·iscd the 
Defendant of all constitutional and statutol)' rights pertaining to the charges which had been filed 
again.-.t the Ocf cndant. The Court acccpli:d said pica and established a factual ha..,.is for the pica. 

It is the determination of this Court thal the Defendant has been regularly held to amwcr 
for said offense; that said pica wa... \'olunlar)·, knowing and intelligent; that the Defendant wa..,. 
advised oflhc right to be rcprc!ICntcd by an allomcy; thal the Defendant w~ represented by 
competent counsel; and that a factual ba.~is existed for the plea. 

It i:;., therefore. tht: n.~DGMENT oflhis Court that the Defendant is guilty of Failure to 
Appear. SOCL 23.-\-43-31. a Cla.'i-5 6 •·etony. 

SESTENC~E 

On lhc 5th day of June. 202.1. the Court asked the Defendant if any legal cause existed to 
show why Judgment should not be pronounced. There being no cause offered. the Court 
thcmipon pronounced th-: following sentence: 

ORDERED that lhc Defendant shall be confined to the South Dakota State Penitentiary. 
Sioux Falls. South Dakota. for a term and period of SIX (6) years. ltk.--re to he fed. kept Md 

, 
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dolhc:d in &:cordance wilh ~ rul~ and disciplines of said institution: and it is further 

ORDERED d1at lhe Di:fendant shall pay court costs of One Hundred Sixte~ Dollars and 
Fifty Cents (Sl 16.50): and it is further 

ORDERED that pursuant to SIX'L 23A-27-18. the execution ofd1e aforesaid penitentia~· 
sentence shall ~ suspended upon tbc: following conditions: 

I. n,e Defendant shall ob.:y all state. federal. municipal and tribal laws for a period 
of i♦·i,·c: (5) years. 

2. n,e Deti:ndant shall ~ter into and abide by a standard adult probation agr.:c:ment 
under the: supen·ision of court un·ic.:s for a period of Five (.S) years. 

3. lkfendant shall obtain a chffllical dq,endcncy e,·aluation from a certified oounsclor 
within 40 da)'S and shall comply with lhe reconunc:ndations of his tttatmfflt ""ds 
Mussment m all respects including aftercare. AA meding. watmc:111 and dierapy. 

4. The Di:ti:ndant shall noc consume or ing~t any alcohol. marijuana or controll.:d 
substan\.'l.! during the term of probation. 

5. TI1e Di:fcndant shall not enter any establisbn1ent whose primary purpose is the 
sale of akoholic bc,·erages. With rc:spc: ... 1 to conveni.:nce sto~. ~ Defendant is 
allowed to fflter such busillc!SS but shall not cmtc:r any portion of the business that 
is s.c:ctuded. by law. for ,·ideo lottery purposes. 

6. The Defendant shall participate in ~ 2417 sobrid)' program at ~ discNtion of 
"'OOrt servic~. which may inclu~ the n!tfUittm..-nt that lhc 0¢fondant participate 
in said program until oompletion of his probationary supervision. 

7. The Defendant sh.all ~ subject to random warrantless l~ting of his blood. breath 
or urine at ~ ttquc!'St of 1,,'0W1 scn·iccs. or by any I.aw enf orc~enl officer acting 
at the dir.:ction of court sa-,·ices. 

8. The 0.:fendant shall~ subject to warrantlcss ~hand ~izure of his p«son. 
ttsid¢ncc. work cslablishm¢ttt. automobile. and any othtr l~ation that he 
frequents. 

9. lkfendant shall allow the court servic~ oOi~r ace~ to all intcmd SCk."ial media 
wcbsit~ as "·ell as his cell phonc-'smatt phone. ,·idoo gam~. computers. and any 
,·idoo,.contputer.-·gaming equipment and shall gi,·c the coun services officer his 
pass,\lord to all such sites and dcvk~. 

10. n,e Deti.mdant shall participate in moral ~ogJlition lhc.Tapy at the dittction of 
\.'Ourt servic~. 

11 . The Defendant shall Nimburse Charles Mix County for his court appointtd 

attorney foes. $2,482.76 
12. The: Di:fcndana shall pay pros.:cutioo f"s. in the: amount of~_ to C.~harlcs 

Mix County Auditor. 
13. The Defendant shall pay his court \.'0518. prosecution ftts. and 1,,-ow1 appointed 

2 
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attorney fo~s in a«ordanU! wid1 a plan to ~ de,•dop~ between die: ~fendam and 
~ coun sc:n•icc:s otfo.~. 

IT IS FURTIIER ORDERED that the: fine in this matt« is wah·c:d due to financial 
hardship; and it is f unhc:r 

ORDERED d1at die: ~fendant shall r«c:ive credit for 378 days p~viously ~n·ed: and it 
is furthc:r 

ORDERED d1at die Defendant shall be ~lc:aud from jail today. D«e1n~ 30th. 2024~ 
andilisfurth~ 

ORDERED d1at dlc: )~fondant has the: right to appeal within thir1y (30) days oft~ c:ntry 
of Ilk: Judgment~ and that the Coun expr~ly resm·es jurisdiction and control o,·er the 
~fendant and this manc:r in a«ordan~e with South Dakota law. 

1/l/202510:54:32 All 

An.st· 
Robemon, Jennifer 
Clerk/Oeputy 

© 

3 

HY ·nrn COCRT: 

~--· _c k~~::::::::::"'.c_____ 
13 l:CE V. ANDERSON 
CJRClTr COllRT JllOOt: 
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FILED 
STATE OF SOUTH DAKOTA ) DEC f 8 2024 IN CIRCUIT COURT 

COUNTY OF CHARLES MIX CHAR :~k"~f~ nJDICIAL CIRCUIT 
FIR~~~RCUITCOORTOF SD 

STATE OF SOUTH DAKOTA, 

Plaintiff, 

vs. 

HAZEN WINCKLER, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

11CR23-000172 
11 CR23-000297 
11 CR24-000060 
11 CR24-000085 

STIPULATION AND AGREEMENT 

COMES NOW, the State of South Dakota by and through the Charles Mix County 

State's Attorney, Steve Cotton, and the Defendant, Hazen Winckler, and his attorney of record, 

Tucker Volesky, in the above captioned actions and case files, and hereby enter into this 

Stipulation and Agreement intending to be bound by the promises, covenants, stipulations and 

agreements set forth herein. 

NOW THEREFORE, based on the stipulations and agreements set forth below, the State 

of South Dakota and the Defendant mutually and specifically agree and understand as follows: 

DEFENDANT: 

1. The Defendant does not concede jurisdiction in any of the above captioned cases 

and files. 

2. The Defendant will enter an admission to the Part II Habitual Offender 

Information in file 11CRI23-297, enhancing the underlying offense of Failure to Appear in 

violation of SDCL 23A-43-3 l, a Class 6 Felony to a Class 4 Felony, carrying a maximum 

possible penalty of ten (10) years in prison and/or a twenty thousand dollar ($20,000) fine. 

1 
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3. 

-tV \.\l) 9L 
...,... 

The Defendant does not waive any issues for appeal and doe~aive his right to 

appeal from any Judgment of Conviction and Sentence that may be entered in file l 1CR123-297. 

Defendant specifically reserves the right to raise all issues proper for review in such appeal, 

including without limitation, issues of jurisdiction, right to trial within 180-days, rulings on 

evidence or trial errs. 

4. The Defendant waives his right to a jury trial in file 11 CRI24-85, wherein the 

State charges Simple Assault in violation of SDCL 22-18-1 (5), a Class 1 Misdemeanor which 

carries a maximum possible penalty of one (1) year in county jail and/or a two thousand dollar 

($2,000) fine. 

5. In file l lCRl24-85, the Defendant stipulates to the fact that he did intentionally 

cause bodily injury, which did not result in serious bodily injury, to Davian Zephier on April 2, 

2024, by hitting Mr. Zephier and pulling his hair during a dispute over a board game they were 

playing at the Charles Mix County jail, in the County of Charles Mix, State of South Dakota. 

6. The Defendant understands that the Court may find him guilty as charged in file 

11 CRI24-85, proceed to pronounce sentence, and enter Judgment of Conviction and Sentence. 
,.,,- 1V ij-LJ 511-{,,, 

7. The Defendant does not waive any issues for appeal and doe~aive his right to 

appeal from any Judgment of Conviction and Sentence that may be entered in file 11 CRl24-85. 

Defendant specifically reserves the right to raise all issues proper for review in such appeal, 

including without limitation, issues of jurisdiction. 

8. The Defendant will appear before the Court for a stnltm;ing hearing which will 

take place in the courtroom of the Charles Mix County Courthouse, on December 30, 2024. The 

Clerk of Courts can provide the exact time for the hearing. 

2 
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STATE: 

1. The State will move to dismiss all charges in files 11CRI23-172 and l 1CRI24-60, 

including any Part II Habitual Offender Information. 

2. The State agrees not to pursue any further, and not to bring any additional, 

charges against Defendant in connection with the factual circumstances underlying files 

11CRI23-172, 11CRI23-297, 11CRI24-60, and 11CRl24-85. 

3. The State agrees to recommend to the Court a cap of six ( 6) years for any tenn of 

imprisonment in file 11CR123-297. 

4. The State agrees to recommend to the Court that the Defendant be credited for 

time served and any remaining term of imprisomnent be fully suspended in file l 1CRI23-297. 

5. Upon presentation of this Stipulation and Agreement to the Court for 

implementation, sentencing will be delayed until December 30, 2024, and the State agrees to 

recommend to the Court that the Defendant be granted a furlough so that the Defendant can 

spend time with his aged and ailing grandmother. 
th. 

Dated this il day of December 2024. 

-%-~ 
HazenWinckler - Defendant 

Dated this /;(- day of December 20247 . ' 1&e: 
Tucker VolesL 
Attorney for Defendant 

Dated this _Jj_ 1ay of December 2024. 

~~ 
Steve Cotton 
Charles Mix County State's Attorney 
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STATE OF SOUTH DAKOTA 

COUNTY OF CHARLES MI X 
: ss 
) 

IN CIRCUIT COURT 

FIRST JUDICIAL CIRCUIT 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
STATE OF SOUTH DAKOTA, 

Plai ntiff, 
* 
* 

11CRI23- 2 97 

* TRANSCRIPT OF 
- vs- * 

* JURY TRIAL 
HAZEN HUNTER "WINCKLER, 

Defendant. 
* 
* 

Volume 1 of 2 
Pages 1-40 and 53-163 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

B-E-F-0-R-E 

The Honorable Bruce V. Anders on, 
Circuit Court Judge , 

at Lake Andes, South Dakota, 
on December 13, 2024 . 

A-P-P-E-A-R-A-N-C-E-S 

For the Plai nt iff: Steven R . Cotton 
Charles Mix County State ' s Att orney 
Lake Andes , South Dakota 

For the Defendant : Tucker J. Volesky 
Attorney at Law 
Mitchell , South Dakota 

P-R-0-C-E-E-D-I-N-G-S 

The following p roceedings commenced on the 13th day of 
December, 2024 , at 8 : 24 a .rn . in t he courtroom of the 

Charles Mix County Courthouse , Lake Andes , South Dakota . 

1 
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12 

13 

14 
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I-N-D-E-X TO TRIAL 
Volume 1 of 2 

Pretr ial Motions in limine re : 
State ' s Exhi bi t 1 

Argument 
Ruled on 

State ' s Exhi bi t 3 
Argument 
Ruled on 

Stat e ' s Exhi bi t 4 
Argument 
Ruled on 

State ' s Exhi bi t 5 
Argument 
Ruled on 

Page 

6 
11 

12 
13 

13 
16 

20 
22 

Voir Dire Exami na t i ons (s eal ed 

Pe r emptory challenges exerci sed 

Jury announced 

and l ocated i n Vol ume 2 

Jury sworn 

Prelimi nary Instr ucti ons read 

Indi c t ment read 

Opening s t atements : 
By Mr . Cotton 
By Mr . Volesky 

Mot ion for judgment of acquitt al 

State rests and Defense rests 

Jury Instruct i on settlement conference 

Jury Instructions read 

Clos i ng arguments 
By Mr. Cotton 
By Mr . Vol esky 
Rebutt a l by Mr . Cotton 

Ve rdi c t 

Jury polled 

pages 41- 52) 
54 

62 
63 

65 

74 

77 
77 

122 

126 

128 

142 

143 
144 
150 

157 

158 
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Post-trial matters 

STATE I s WITNESSES: 

JENNIFER ROBERTSON 
By t he Court 
Direct examinat i on by Mr . Cott on 
Cross- examination by Mr. Volesky 
Redirect examination by Mr . Cotton 
Recross- examina t i on by Mr . Volesky 
Fur t her redirect examination by Mr . Cot ton 
Further r ecross - examination by Mr . Vol esky 

KEITH GOEHRING 
Direct examination by Mr . Cotton 
Cross- examinat i on by Mr . Volesky 
Redirect exami nation by Mr . Cotton 

STATE'S EXHIBITS: 

161 

Page 

85 
86 
93 
96 
97 
99 

100 

101 
109 
111 

MARKED OFFERED RULED ON 
Exhibit 1 4 91 91 

Bond paperwork f iled on September 12 , 2023 , in 
11CRI23- 172 
Exhibit 2 4 88 88 

Order setting Date and Ti me for Jury Tr i a l f i l ed 
11CRI23-172 
Exhibit 3 4 

Affidavit 
Exhibit 4 4 104 105 

Transcript of a rraignment hearing in 11CRI 23- 172 held 
July 31, 2023 
Exhibit 5 4 106 106 

Transcript of pretrial conference heari ng in 
11CRI23-172 held November 8, 2023 

DEFENDANT'S EXHIBIT: 
MARKED 

Exhibit A 82 
OFFERED 

93 
RULED ON 

94 
Email bond set by Judge Bucher 

I-N-D-E-X TO TRIAL 
Volume 2 of 2 

Voir Dire Examination 
By Mr . Vol esky 
By Mr . Cotton 

Page 

42 
51 
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P-R-0-C-E-E-D-I-N-G-S 

(State ' s Exhibits 1, 2, 3, 4, and 5 were 

premarked by counsel.) 

4 

(The f ollowing proceedings occur in t he courtroom 

outs ide the presence o f the prospective j ury at 8 : 24 a .m. 

on December 13, 2024 .) 

THE COURT REPORTER: All rise i n honor o f t he Court. 

(All comply.) 

THE COURT: Thank you . Please be seated . 

(All comply. ) 

THE COURT: We ' re on the record i n State of South Dakota 

Hazen Winckler . This is my computer ' s still coming on 

-- it ' s 07CRI , I think it ' s a 23? 

JvlR . COTTON : 23- 297 , Your Honor . 

THE COURT: 297 . 

Mr . Winckler is present today . His attorney i s wi th hi m, 

and Stat e ' s represented by Steve Cotton. 

And this is the t i me set for a jury trial. 

(The l aw c l e r k, Kendall Roeder, ent ers t he 

courtroom.) 

THE COURT: And we ' re in the courtroom, outside the 

presence of the j ury at this time . 

First i tem o f business , I think t he law clerk would have 

sent you t he preliminary instructions . 

Mr. Cot ton, any objecti on by t he St at e? 

App. 10 /331 
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MR. COTTON: No , Your Honor. 

THE COURT: Mr . Vol esky, any objection by defense? 

MR. VOLESKY: No, Your Honor . 

THE COURT : Then we have a nwnber of mot i ons . 

5 

Mr. Cott on, do you have copies of these exhibits availabl e? 

MR. COTTON : I do , Your Honor. 

THE COURT: You do have copies? 

MR. COTTON: I do , Your Honor . 

THE COURT: ill you have a copy fo r the Court 

counsel? 

MR. COTTON: Ye s , Your Honor . 

THE COURT : "Why don ' t you distribut e those. 

(Mr . Cotton c omplies . ) 

THE COURT : ill you have ¼'hat, five of them? 

MR. COTTON : Correc t . 

One and two . 

One and two, Your Honor (indicating) . 

and f o r 

THE COURT : So there ' s a nwnber of motions in l i mine t hat 

are dealing with these exhibi ts t oday. 

I ' m going to start out with Nwnber 1 . And, is that all of 

them, Mr . Cotton? 

MR. COTTON: I t is , Your Honor . 

THE COURT: Mr . Volesky, do you have an objection to Nwnber 

1? 

MR . VOLESKY : Yes, Your Honor . 
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THE COURT: Go ahead. 

MR. VOLESKY: Your Honor , as stated, I would just note for 

the record the Defendant's objection to St ate ' s Exhibit 1 

and motion i n limine. 

The Defendant believes the State' s Exh i bit 1 is far 

outweighed by prej udic ial effect as opposed to t he 

probative value it has for purposes of relevance. Also 

confusi ng t he i ssues , misleading t he jury, and needlessly 

presenting cumul ati ve evidence , particul arl y as i t relat es 

t o the subsequent pages after page 1 . I woul d note it ' s 

not a Court order, i t ' s not signed by t he Court , i t ' s not 

issued by the Court . 

And this is whether or not the - - the charge at issue is 

whet her or not the Defendant was requi red to appear before 

a court. 

6 

I t i s a l so hearsay, Your Honor , i mpli cat i ng a couple l evels 

of hearsay. The document itself was prepared by t he 

Charl es Mix County Sheriff ' s Offi ce , it appears . They 

received information what bond condit ions wer e purportedly 

set as by the Court . And that was transferred to the 

Charle s Mix County jail , presumably by the s t ate ' s attorney 

as opposed to the Court . 

So there ' s a hears ay objection, confrontation clause , if 

this gets in . The people MlO supplied the informat ion , the 

indi vidual s who creat ed this document, s upplied the 
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information for it, um, should be r equired to testify . I f 

not , t hat woul d , ah, impl icate consti t ut i onal concerns . 

And also t he completeness and t he accuracy o f the document 

set, Your Honor, is at issue. 

Attached t o the motion as Exhibit A i s Judge Bucher's 

original email setting the Defendant' s bond i n t he mat t er . 

She found probable cause, there was a 5 t housand do l l ar 

cash, clean UA prior , prior to release , twi ce weekl y UAs, 

standard First Circui t bond condi t i ons . That was the 

ext ent o f the email. There was no specific requi r ement as 

to appear in court particul arl y at a pretri a l conference 

set for November 8t h of 2025 (sic) , so . 

7 

On that basi s , Your Honor, we ' d ask t hat Exhibit 1 be ruled 

inadmissible . 

THE COURT: Mr. Cotton. 

MR. COTTON: Your Honor, t he St ate believe s that the 

probative value far outweighs any prejudicial effect , if 

any . 

It is a r outine business document t hat i s commonly f i l ed . 

No defendant is released from jail without signing bond 

paperwork . Mr . Volesky ' s assumption that t he state ' s 

attorney relays these condi tions t o t he j ail is incorrect. 

The j ail staff is i n t he c ourtroom when t he j udge set s t he 

bond . This bond was set by --

THE COURT: Not a l ways , though . 
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MR. COTTON: Well 

THE COURT: Judge Bucher set t hat one t:efore he ever came 

to cour t . 

8 

MR. COTTON: Well t his, thi s, Your Honor , would be bond set 

after his a rraignment he ar i ng, wher e you had a chance t o 

weigh i n at the a rraignment hearing . 

THE COURT: Correct. 

MR. COTTON: So Sheri ff Thal e r was here so --

THE COURT: I t ' s not a l ways the case t hat they hear i t i n 

court . Sometimes t hey get an email. 

MR. COTTON: Fair . 

THE COURT: Ri ght? 

MR . COTTON : That ' s fai r , Your Honor . 

So he ' s als o i ncorrect that Judge Bucher ' s bond i s the same 

as this , it ' s not. Her bond was just a prelimi nary email. 

The cash amount ' s the same . The Fi rst Circui t condi t i ons 

are t he same . However, at arraignment , you did set a 

prelimi nary or a pretrial confe rence for 11- 8- 23 . The 

sheriff was he r e to hear that , and that is part of t his 

record . 

So I believe that t he accuracy and reliability of this 

r ecord is strong . I t is a common record t hat is filed 

rout i nely in criminal cases . And shou l d be admi tte d fo r 

that reason , Your Honor . 

THE COURT: Why do you need everything past t he firs t t wo 

App. 14 /331 



1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0 

11 

12 

13 

14 

15 

1 6 

1 7 

1 8 

19 

20 

2 1 

22 

23 

24 

25 

9 

pages? 

MR. COTTON: The re i s one standard Fi rst Ci rcui t condi tion, 

Your Honor , which i s def endant wi l l keep t he , t heir 

attor ney and/ or t he Cou r t apprised of the i r l ocation a t a l l 

t ime s . That could come up a t a l at e r poi nt i n t hi s trial. 

So that is page ? --

THE COURT: That's page 3. 

MR. COTTON: That' s page 3 of t he , the exhi bi t . Qui te 

frankl y , Your Honor, t he first t h ree pages are t he most 

re l evant and, ah, f or the pu rposes of t his trial . 

THE COURT: lli you t h ink that t he wai ver of extradi tion 

r i ghts , the 24/7 participation agreement has any relevance 

to whether or not he appear ed in court that day? 

MR . COTTON : 24/7 would only have relevance , Your Honor , 

i f , um, Mr . Winckl er want s t o somehow say he di dn ' t know 

about his court date . Wel l , he didn ' t know about h i s court 

date because he quit coming to 24/7 and quit having contact 

with hi s attorney . So I don ' t want to get into a posi tion 

whe re he ' s able t o say, well I was never info rmed about my 

Court date . Well, because he was. He signed a document 

stating when the Court date was . And I don ' t want him to 

t ry to us e the oh well , I just disappeared off t he face of 

the earth for no reason. The reason he disappeared off the 

face of the earth is because he wasn ' t complying with 24/7 . 

So I don ' t know -- I don't need 24 /7 i n t he case-in- chi e f, 

App. 15 /331 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

1 8 

19 

20 

21 

22 

23 

24 

25 

but I'd cer tainly like it availabl e for i mpeachment . 

THE COURT: Mr . Vol esky, any response? 

MR. VOLESKY: Yes . Thank you, Your Honor . 

I don't think it's particul arly direct ly r e l evant to 

whether or not he, ah, remained i n contact with hi s 

attorney as, um, stated on a s tandard bond condition . 

1 0 

As it relates to the original bond order , yes , Judge Bucher 

set t hat and that ' s by that email, but t here ' s nothing i n 

t he record t at explic i t l y changed that bond order, t hat 

condition of r e l ease . That r emained the same throughout . 

At arraignment , the Court did speci f i cally address bond 

conditions , or conditions of r elease . It did al low what i t 

called essent i ally a fur l ough to allow the I:Bfendant to ge t 

out f or work release . That was t he extent of i t. The 

Court didn 't change any bond conditions . 

In t he arra ignment transcript, t he Court didn ' t expl ici t l y 

say t hat he needed to appear at h i s pretrial conference . I 

know t hat ' s when t he Court set t he dates , but i t wasn ' t 

specifically orally on the record, on the Court' s order 

from the bench for him to appear at the pretrial conference 

or making, ah , any cour t appe ar ances a requirement o f his 

pretrial release from bond . 

THE COURT: But you agree , it was in my order? 

MR . VOLESKY : I t was in your order 

THE COURT: I t old hi m he had -- I t ell everyone t hey have 
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to personall y appear. I might not have said i t to him on 

the record t hat day , but that ' s mandatory . 

MR. VOLESKY: After the order was drafted and the Court 

s i gned it, i t is include d in t he Court's orde r, which is 

the Stat e's proposed Exhi bit 2 . But i n terms of t he 

arraignment transcript, there's no expl icit s tateme nt 

setting a condition to appear at a pretri al conference, 

Your Honor . 

11 

THE COURT: All right . It ' s a f a i lure to appear case. The 

cases say it's a strict l iability off ense . And one of t he 

case s says t hat notice is important . I mean, they have to 

have sufficient notice for a r eason -- reasonabl y 

intelligent person to be able to compl y with the t erms of 

the Court's or de r . 

And i n t his case , he came i n fo r arraignment . I did not 

reduce t he bond . I did al low him to, um -- a furl ough for 

work r elease . And then , the bond r emai ned at 5 thousand 

dollars . A l itt l e while l ater, um, a family member , I 

be lieve , posted t he bond , -which produced Exhi bit 1 . 

Exhibit 1, all of these documents are records kept in the 

ordinary course of the Court ' s business . They meet t he 

statutory definitions a s an exception of hearsay , they are 

official court r ecords . 

These bond conditions that were made by t he sheriff ' s 

office are done i n a coupl e of ways. One i s if someone's 
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arrested, the magistr ate judge get s a :police report , she 

reads i t . She det ermines i f t her e ' s probable c aus e . And 

if she does so, s he email s the ar resti ng o f f icer or t he 

j ail and tells them she finds probabl e cause and t hen she 

sets a bond . That' s initially what happened he re . It ' s 

the last page of Exhi bit 1, I beli eve? No, it's in t here 

somewhere, though. That is not par t i cularly rel evant t o 

t his c as e . 

12 

They are not t est i monial . So t he Court does not find t hat 

the r e is a Crawfor d violat i on, a confrontation c laus e issue 

the r e . However, everyth i ng pas t page 3 i s -- I don ' t f i nd 

it t o be relevant in the c ase , St at e ' s c as e - in- chi e f . So 

Exhibi t 1 wi l l c ons ist of t he bond , t he s econd page i s a 

s ignature page , and then t he s t andar d conditi ons wi l l be 

a l l owed . 

Um, the waiver of ext radition and t he rest of t hat exhi bi t 

is excluded f rom the St ate ' s case- in- chief . I f Def endant 

presents a case where t hey become rel evant , the St a t e can 

remark t hose ot he r page s a s a s epar at e exhibi t . And offe r 

them. 

The next is Exhibit 2 . 

Mr . Volesky, do you obj ect to Exh i bi t 2? 

JvlR . VOLESKY : No , You r Honor . 

THE COURT: And t he next one I t h i nk you filed on was 

Exhibit 3? 
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MR. VOLESKY : Yes, Your Honor. 

THE COURT: And same general arguments 

MR. VOLESKY : (Nods head . ) 

THE COURT : -- today as Exhibit 1 and i n your bri e f? 

MR . VOLESKY : Ye s . As exactly in my bri ef . 

THE COURT : Mr . Cotton, Exhibit 3 , i s this t he one where 

you responded and said say it's only for r ebut tal? 

MR. COTTON : Correct , Your Honor . 

THE COURT: All right . 

13 

Exhibit 3 is excl uded from the State ' s case -in- chi e f . I t ' s 

not r e l evant that he had a 24/7 v iolation pre sentl y . So i f 

that issue ari s e s and that door is opene d , t hen it ' s 

possible we could get i nto that. 

The next is Exhibit 4 . 

This i s a transcri pt of the arr aignment. I t ' s t he ent ire 

arraignment . 

And Mr . Volesky, go ahead . 

MR . VOLESKY : Thank you, Your Honor . 

So the r e ' s , um, you know, ext ensive comment t hat went on at 

the arrai gnment . The De fendant was advised of t he char ges 

agains t him in detail , the max pos s i bl e punishment s , hi s 

st atutory and const i tutional right s - -

THE COURT: Hold on, stop . 

Who are you talking t o? 

THE DEPUTY SHERIFF GENE NIEHUS : J en (indi cat ing ) . 
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THE COURT: All right. 

Go ahead, Mr. Vol esky . 

MR. VOLESKY: Thank you, Your Honor . 

14 

Um, so I t h i nk there's an issue with relevance as i t 

relates t o the entirety of the transcript . The re are many 

parts i n t here that are not at al l rel evant t o t he charge 

of whether or not he's required t o appear and failed to 

appear . To the extent that i t is r elevant and t he 

relevance in the transcript , i t ' s substanti a l ly outwei ghed 

by the present pre judicial effect, and other 

considerat i ons i t will have on t he I::efendant ' s case . 

Relevant ev idence may be excluded for unfair evidence , 

confuse , confusion of the issues , mi s l eading the j ury, 

needlessly presenting cumulat ive evidence . 

We think t hat transcript i s highl y prejudicial , 

particularly the Court ' s comment s , discuss i ng the 

background of the I::efendant, his previous charges i n 

detail, the max possible puni shments , and also the 

experi ences that the Court had with the I::efendant when he 

released him at previous occasions . Authorities having to 

pick him up in othe r jurisdictions and bring him back . 

Hearsay, Your Honor . Out- of-court statement used to prove 

the t r ut h of the matter asserted . Unless an exception 

applies , t he statement should be excluded. Confrontation 

clause . If the s t atements are a l lowed, t he I::e f endant would 
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have a right to c r oss-examine t he individual who made t he 

statements for which the matter is used -- being used to 

prove t he truth of . 

Additionally , as indicated, t he Court goes over the 

Defendant' s background, many convictions , how he di d 

previous ly on bond . It ' s 404 evi dence , Your Honor. It' s 

character evidence . I t's other bad acts. Allowing it 

would not a l low the Defendant t o get a fa i r trial and 

violate due process . 

The State seems t o be , if this entire transcript is 

a l l owed, it'll be abl e to use t he prior charges, the 

potential punishments , the specific convictions , the past 

conduct to suggest that the Defendant has a propensity to 

commit c r imes and disobey the Court. 

15 

Um, finally , ah, under 1 9- 19- 410, S:CCL 1 9 hyphen 19 hyphen 

410 , these statements were all made in relat ion to t he 

arraignment , where the Defendant was being advised of his 

rights, and whether or not he ' s going to pl ead guil ty or 

not guilty, or some other plea, and it ' s in the context of 

the Defendant putting his pleas on the record . 

On that -- those bases , Your Honor, we ' d ask that Exhibit 4 

be ruled inadmissible . 

THE COURT: :Mr . Cotton . 

JvlR . COTTON: Your Honor, I believe this, again, falls under 

the public records sect -- ah, except ion. This was a , this 
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was a -- t h i s is a t r anscri pt of a open court hearing t hat 

was open t o the public . Any number of peopl e coul d come in 

here and sit and lis ten to i t . 

Um, t he cle rk records these . The Court records them wi t h a 

court repor ter. 

Um, t here's a cer t i f ied copy of t hi s transcript , Your 

Honor . I beli eve t hat it's good evidence . I belie ve i t ' s 

relevant . I t shows that Defendant was here . I t shows that 

he was told when hi s Court date was . And also s hows t hat 

i t was in connection with the charge o f a f e l ony . 

THE COURT: I' m f inding that t he transcri pt is r e l evant . I 

do find that there ' s some danger o f unfair prejudice with 

it if it is not redacted . Even as redacted, there is stil l 

some unfair prejudice, but t he -- i t ' s h i ghly rel evant to 

thi s case , because the Court tol d t he Defendant and counsel 

when t he trial was , when t he pretrial conference was . .And 

i t is -- with regard to any hearsay issues , the Court is 

confident t hat t here ' s no issues as far as t he veracity of 

the document or its t ruthfulness . I t ' s a rendition by the 

court repor ter of what occurred in court t hat day. I t ' s 

t aken down verbatim. There doesn ' t appear to be any 

difficulties or problems with t he t ranscript i tself, 

properl y reflecting what happened t hat day. 

Um, but there needs t o be some redactions . 

.And t he fi rst r edacti on, I think t hat having , t a l king about 
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prior acts or the habitual offender is overl y prej udicial. 

And on page 8, line 13, a redact i on wil l start . And Mr . 

Wi nckler gets into a conversation with the Court about 

being punished t wice, on page 10, that is all out. And 

that would go down to, that redact i on would go t o page 11 

l i ne 20 . 

Mr. Cott on, that has t o be removed f rom t hat exhibit before 

you can of fer i t . 

MR. COTTON: Okay, Your Honor . 

Um, s o page 10, wher e are we s tart i ng, which l ine ? 

THE COURT: Page 10 -- a l l of page 10 is out , a l l o f page 9 

is out . I t starts at 8 l ine 13 and t he r edaction goes t o 

11 to line 21 . 

MR . COTTON : Okay . So take 20 out ? And -­

THE COURT: 20 i s out . 

MR. COTTON: Okay . 

THE COURT: Ri ght . 

charges? 

MR . COTTON: Got it . 

And 21 i s where we start readi ng again? 

V'Jhere I say, do you under stand t he 

THE COURT: 

accepted . 

on page 12 . 

Then he ' s re ad the indictment . The pl e as are 

The trial is se t . "Anything e l se by the St ate " 

And then on l i ne 24, Mr . Cot ton is saying "no, 

Your Honor," the r edaction starts r ight above l i ne 25 . And 

it goes all the way t o page 16, I ' l l leave in l ine 1 : Mr . 

Goehring saying "no , Your Honor ." "That concludes t he 
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matter." So t hese redactions t he State must compl ete 

before i t c an submi t t he exhi bi t . Otherwi se , I f i nd i t ' s 

relevant . .And any danger of un f a ir prejudi ce i s outweighed 

by the high r e levancy of t he transc ript. I t 's ot herwi se 

admissi ble. 

Next i s Exhi bi t 5 . 

:Mr. Vole s ky . 

MR. VOLESKY: Your Honor , could I get -- I' m sorry, cou l d I 

get c l ari f i c at i on on t hat last redaction f r om page 12 l ine 

25 t o --

MR. COTTON: I t hink all the way t o 16 . 

THE COURT: 16 . 

MR . VOLESKY : 16 . Okay . 

THE COURT : The last t h ing on t he t ranscript wil l be :Mr . 

Goehring sayi ng "no , You r Honor ." That -- and then I say, 

"t hat concl udes matt er ." 

.Any ques t ions about that ? 

MR. VOLESKY : Ah, yes . I would ask that i f , um, a l so t he 

State ' s comment t hat "no , Your Honor," there was nothing 

e l se on page 12 of 24 , um. Um, does the Cour t i ntend to 

redact t hat as we ll? 

THE COURT : Well , t hat ' s what I a l ways say . .And I don ' t 

think i t ' s harmfu l t o anybody . 

".Anything e l se by t he State ? " .And then "no , Your Honor ." 

.And t hen t he , the context would be t hen :Mr. Goehring 
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saying, "no, Your Honor ." 

MR. VOLESKY : Okay . .And so the St ate ' s "no , Your Honor," 

will not be redacted and then Mr . Goehring ' s "no , Your 

Honor" will? 

THE COURT: I s there a reason I should? 

MR. VOLESKY : I would say not to r edact t hat part but -­

THE COURT: Yeah, I don't plan on redacting i t . 

MR. VOLESKY : Okay. Thank you, thank you . So the 

redaction starts at line 12 line 25? 

19 

THE COURT : Okay . Page 12 line 25? So i t ' ll say "anything 

else ?" "No , You r Honor ." ".Anything else by defense?" .And 

then you ' ll skip to page 16, "no, Your Honor" --

MR. VOLESKY : Okay. 

THE COURT : -- okay? That ' s the way I intend on it being . 

MR . VOLESKY : Understood . 

THE COURT : All that discuss i on about the fur lough and hi m 

running off before, that's all out . 

MR . VOLESKY : Okay. 

THE COURT : I will not allow it t o be present ed . 

MR . VOLESKY : Very good . Thank you . 

THE COURT : Are you ready to go to Exhibit 5? 

MR. VOLESKY : Yes , Your Honor . 

THE COURT : All right . 

Mr . Volesky, go ahead . 

MR . VOLESKY : Thank you, Your Honor . 
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Yes , the I:ef endant has a l so filed an objection to Stat e ' s 

Exhibit 5 and a motion in l i mine t hat is on r ecord . .Am 

that is the transcript at the pretrial confe rence, wher e 

the Court comes on the record, asks I:efendant ' s counsel 

where t he I:efendant i s? J'md t he I:efendant ' s counse l 

di rectly responds , I don't know. Then the I:efendant ' s 

counsel goes on f urther and talks about conversations he 

had with his mother and vvhether or not the I:efendant was i n 

con, staying i n cont act with his mother. J'md t hen t he 

de f ense counse l goes on fu r ther and t alks about a mailing 

that he sent to the I:e f endant , rel at ing to t he f acilitat i on 

of legal s e rvices for t he I:efendant rel ating t o the 

p r oceeding. 

Um, as set f or th in the argument and the brief, Your Honor, 

401, 402 , and 403 are all raised . J'md particul arl y there, 

t here are comments on the transcript , as i t relates to t he 

State asking for a bench warrant , and citing a bond 

violation . Not particularly t he absence at the 

arraignment, but the bond violat i on . And t he Court after 

hearing from the I:efendant ' s counsel , his comments , t he 

Court does make t he comment of looking up t he I:efendant' s 

record on Odyssey and if there were any recent arrests and 

comment i ng that t here ' s a l ot in t here . 

So we believe those are highly, h i ghly p re j udicial, You r 

Honor. 
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Then there's a chance that, high danger of unfair p rejudice 

with it, misleading the jury, confusing the issues. 

As with the other documents, it call s for hearsay . 

Out-of-cour t statements used to proof the truth of t he 

matter asserted unless the except ion appli es i t should be 

ruled i nadmi ssible. 

Going hand in hand wi t h that is a l so the confrontation 

clause i ssue that we ' ve raised on t he previ ous documents . 

If t hese statements are being offered to prove t he truth of 

the matter asserted, the Defendant would have a right to 

confront t hese individual s in court. There ' s a l so t he 404 

fair trial , due process argument , as it relates to other 

acts, character evidence , particu l arly with t he Court 

looking at the Odyssey and noting that there were many 

arrests in the r e . Nothing fresh . .And then the Stat e 

bringing up t he fact of t he bond vi olat i on and aski ng for 

a, an arrest warrant for that . 

Finally , t he big i ssue , um, attorney- cli ent pri vilege , 

confidential ity. Now, as an o f f icer o f t he Court , Mr . 

Goehring gave a direct answer to t he Court ' s question, but 

he went on further and did cite a communication that was 

sent to the Defendant in facilit at ion of his l egal 

services . The De f endant has never wai ve d at torney- c l i ent 

privilege . There ' s the 

THE COURT: Is that, is that a privil eged communication? 
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MR. VOLESKY : I t --

THE COURT: Doesn ' t attorney- client privilege protect 

communicat ions? I mean the , t he f act that he was asked on 

the record whe re his client was, t hat's not r eal l y a 

communicati on , i s i t , with the , with a c lient? 

MR. VOLESKY : When he sai d I don ' t know, no , that wouldn ' t 

be. But when he went on to c ite a l etter he sent to t he 

De fendant , what he advised him in t hat l etter, that was a 

confidential communi c ation for purposes of f acil i t ating the 

l e gal services and the Defendant never wai ved that 

privil ege . 

THE COURT : :Mr . Cotton . 

MR . COTTON : Your Honor, I make t he same arguments on t his 

exhibit as I did Exhibit 4. 

I' d also argue t hat s ending a l ett er advi s ing your client 

of what t ime their heari ng i s i s not confi dent i a l . In 

fact , it ' s part of the court record . 

THE COURT: I' m allowing Exhibi t 5, but redacted . I do 

find that it is relevant . It is t he day o f the hea ring 

that he ' s charged with missing t hat led to the f ailure to 

appear charge . I called the case . Asked his lawyer where 

h i s client i s . 

I not e t hat he does not appear . There ' s s ome extraneous 

conversations in there that I t hink are improper for 

purposes o f this trial. They wou l d do r eally nothing more 
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than stain the Defendant's charact er, and so those would be 

overl y prejudicial but otherwise over a l l, when I balance 

the danger of unfair prejudice against the rel evance , um, I 

f ind that the relevance outweighs the dange r o f unfai r 

p r ejudice with these exceptions : 

On page 2 l i ne 12 t hrough 15 i s redacted. The next l ine , 

" I did send hi m a l e t t er at t he l ast known ma i l ing address 

on last Fr iday advising him t o be here t oday . But again , 

he ' s not here, " that will remain i n . That is rel evant 

becaus e his l awye r s ent him a l e t t er t elling him when court 

was . 

On line 19, the Court , starting wi th "the Court " t o l ine 

23 , t hat ' s excluded. I t ' s p re j udi c i a l , talki ng about h is 

Odyssey histor y is not relevant . 

Then we ' r e going to r edact , I' m going t o start at page 3 

line 1, I'm going to leave in Mr . Wi nckl er had pos t ed a 5 

thousand dol lar bond . Starting at "fa i led to show up for 

orde red UAs ," I' m r edacting down to l i ne 16, eve r ythi ng is 

excluded except "but f or now," t hat is not excluded . And 

the rest will remain i n . 

So it ' s , it ' s allowed . I t ' s -- t he moti on in l i mine ' s 

overruled t o the ext ent t o a l l ow in what I ' ve talked about . 

The res t must be r edac t e d be f ore i t' s offe r ed, Mr . Cott on , 

so you have to get your st aff worki ng on t ha t . 

We 're going t o use t he s t rike-down method. We 're going t o 
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have one alternate . I expect t his trial to be one day. So 

we're going to have 13 over here (indi cat i ng) , we 'll have 

20 back her e, in r ows 1, 2, 3, 4 . We' l l have those 33 

somewhat s equestered. You'll j ust kind of get used t o 

where t hey're at. 

Everybody will have a number on thei r l apel for you t o 

identify t hem. And they 'll have a paddle, I guess, t o 

raise t heir hand wi t h now. 

Mr. Vol esky, what do you think give me an estimat e of 

your time you think you need f o r jury se l ecti on . 

MR. VOLESKY: No more than an hour, maybe l ess . 

THE COURT : Okay . 

MR . VOLESKY : Maybe . 

THE COURT : I ' m going t o limit you to an hour and a half . 

MR. VOLESKY : Okay, t hat'll be f i ne . 

THE COURT: And, Mr. Cotton, you ' l l be limi ted to an hour . 

I don ' t think you ' ll need all t hat time. 

MR. COTTON: I 'd l ove 10 minutes , Judge . 

THE COURT : If you do need it , let me know and I can extend 

it . 

Is Mr . Goehring a case- in- chief witness? 

MR . COTTON : Yeah . 

Your Honor, aft e r your rulings , I don ' t know i f -- I don ' t 

know if I need to call anybody other than Mr . Goehring . I 

have peopl e availabl e , but. 
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THE COURT: Well, I think you need to call a lot of people 

(l aughs ) personally . I mean , just because I' ve 

ruled -- overruled portions of t he motion in l i mine doesn't 

mean that there's any f oundation for any o f t his, 

especially Exhibit 1, so . I don' t want you t o do -- try 

and do a paper trial. That causes me a l ot of concerns . 

:MR . COTTON: Okay . 

THE COURT: I plan on admonishing t he jury, when the Clerks 

of Courts testifies , generally t hat j ust because she ' s a 

court employee , t hat does not mean that they gi ve her any 

additional credence . That they are to weigh the 

credibility of her t e stimony jus t as any ot her witness and 

essentially not give any greater wei ght t o her testimony 

because s he works for the Court . 

Any objecti on t o t hat , Mr. Cotton? 

:MR. COTTON : No , Your Honor . 

THE COURT : Mr . Volesky? 

:MR. VOLESKY: No, Your Honor . 

THE COURT : All right . 

Anything else? Before we begin? 

:MR . VOLESKY : Um, I would bring to the Court ' s attention, 

ah, the jur y i nstructions . There ' s been two that have been 

request ed by the Defendant, and i t goes t o t he standard, 

ah --

THE COURT: The e l ements? 
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MR. VOLESKY : Yes . 

THE COURT: And not i ce? 

MR. VOLESKY: Correct , Your Honor . 

THE COURT : Yeah. 

26 

We'll t a l k about t hose at our j ury i nstruction conference . 

They're certai nly well taken by t he Court. They l ook t o be 

correct . I don 't remember the last t ime I l ooked, but , um, 

there ' s something on my mind about one of them jury 

instructions . That ' s the e l ements . 

I don ' t even get a spinning wheel on that, it ' s just dead . 

Do you have Internet? 

THE COURT : "What panels do we have? 

THE CLERK: One , three , and five . 

THE COURT : "Who was here Monday? 

THE CLERK: One, two, and three . 

THE COURT : Okay . 

THE CLERK: But the ones that served on Monday are not . 

THE COURT : Right . 

No . You covered it . I think t he State has to prove he was 

charged with a felony beyond a reasonable doubt . But it ' s 

in -- t hat ' s in that element , so . 

Anything else before we bring t he jury in t o watch their 

movie? 

MR . COTTON : Nothing f rom the State , Your Honor . 

MR . VOLESKY : Just c l arification , the St ate i s r equi red t o 
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prove actual notice? 

THE COURT: Well I think , I thi nk they -- t hey have to 

prove notice. I'm not t oo sure what that case means. The 

one wher e -- I mean, Judge Hert z was overruled on that one , 

and t hey said well the terms o f h i s order were somewhat 

vague. And then the lawyer was going t o quit and, it' s 

kind of a convoluted case, but I've always been of t he 

position t hat the Defendant has t o know he has court t hat 

day before he can be charged or convi cted of f a i l ure t o 

appear. 

MR. VOLESKY: Okay . 

THE COURT : He has to know when and where . And t ha t ' s 

p retty much what the Supreme Court has said in t hat case . 

I think it shoul d be actual notice , not constructive 

noti ce . And I ' m not, I' m not ready t o rule on t hat . I 

want to hear Mr. Cotton ' s posi t i on on t he actual not ice 

issue with that separate inst r uc t ion you have . 

MR. VOLESKY: Okay. 

THE COURT : But, I think we ' re all defi n i tely with t hose 

heading in the right direction , okay? 

MR . VOLESKY : Okay. 

THE COURT : Anything else? 

MR . VOLESKY : No . Thank you , Your Honor . 

THE COURT : All right . 

So you two wi l l go s traight across ove r t o t he law l ibrary . 
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The Stat e will then present i ts evidence and counse l fo r 

the Defendant may cross- examine . 

Following the State' s case, t he De fendant may present 

evidence and the State may cross-examine . 

74 

After presentation of the evidence is complete, I wi l l give 

you my f ina l i ns tructions. The at t orneys will make t heir 

c l osing arguments to summarize and i nterpret the evidence 

for you. As with opening s tatements , c l osi ng arguments are 

not evidence . 

Afte r t hat , you will ret i r e t o delibe rate on your verdi ct . 

(The Court signs and dates the prelimi nary 

instructions . ) 

THE COURT : :Mr . Cotton, at this t i me you will read the -­

oh , is t his an inf ormation or an i ndictment ? 

MR. COTTON: Let me check, Your Honor . 

I believe i t ' s an i ndictment . 

I t's an indictment , Your Honor . 

THE COURT: Read i t to the jury . 

MR . COTTON : Thank you, Judge . 

State of South Dakota versus Hazen Winckler . The Charle s 

Mix County grand jury charges : Count 1 . That on or about 

November 8th, 2023 , in the County of Charles Mix, St ate of 

South Dakota the above named Defendant did commit t he 

public offense of failure to appear , i n violation of South 

Dakota Codif i ed Law 23A- 43- 31, in that the Defendant was 
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released and failed t o appear before the Court as required 

i n connect i on wi t h t he charge of a f e l ony, to wi t , 

Defendant d i d fail t o appear f or his p retrial conf e r ence 

hearing in CR23-172 . 

Contrary t o the form o f the s t at ut e in s uch case made and 

provided agains t t he pe ace and digni t y of t he St a t e of 

South Dakota. Dated t he 22nd day of February , 2024, at 

Lake Andes , South Dakota. Signed , a t rue bill . 

THE COURT: To t his i ndictment , the Defendant has p l ed not 

guilty, putting e ach and eve ry e l ement o f t he offens e at 

issue for your c ons i der ati on and r e solut i on . 

Now, before we go t o opening stat ements, I' m goi ng t o g i ve 

you a few other admonishment s and instructions . 

The bailif f is going to hand out not epads . You can keep 

notes and p l eas e follow my i ns t r uc t ions as t o note s . 

Fl i p t ha t over . I f i t doesn ' t have your number on i t , t hen 

wr i te you r name prominent ly on t he back of t hat 

(indi c at i ng ) . 

So it 'll be bac k he r e (indicat i ng ) . Al l right? 

Every time you leave this cou rtroom, you put them not e s 

upside down . On your chair . Okay? So no one e l se c an 

r e ad them. 

I f we t ake any ext ended breaks , l i ke overni ght, the bail i f f 

will t a ke them and lock them in t he c lerk ' s v aul t , but f or 

the most part they r emain i n your chair s t hroughout t he 
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day . 

The second t hi ng i s when you l eave aft e r t his session -- we 

can hand t hem out now. He ' s goi ng to hand you out a 

l aniard that says you' r e a j u r or. 

And s o you are r equir ed t o wear t hat a t a ll t i mes on your 

oute r garment . I always want i t promi nent l y di s pl ayed . 

And here 's why . You ' ve heard all my admoni t i ons , but t he r e 

can be wi t nesses or othe r peopl e i nvolve d i n t he t r i a l out 

t he re i n t he hallway , you see . And when you go out ther e , 

I want t hem t o know for su re who a Juror i s . All right? 

When you come back f rom l unch or whenever, ma ke sure t hat 

lani ar d i s prominently d isplayed outside your oute r garment 

in t he pa rki ng lot so when you enter, people know that 

you ' re a juror . 

Also , when we br eak for l unch , and I r eally don' t think t he 

ca se will go past one day , if we have to make a br eak for 

the eveni ng , I requir e you t o depar t the courthouse grounds 

i mmediatel y . So I want you to go out and i f you got t o get 

your jacket i n the Jury room, t hat ' s f ine , and t hen go . 

And get in your car and dri ve away . 

The r e ason is t he same . Lawyer s are meet ing with witne sses 

and other parties, and they may be tal king about things in 

the hal lway . And I don 't want you t o be here where you may 

ove rhear something that ' s not evidence , and t hat could 

cause a mis t r i al. So I want you to depar t t he cou r t house 
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grounds promptly. 

All r i ght . lli any of the j u r ors have any questions about 

these preliminary i nst r uctions or admonishments? 

All right. 
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At this time, the St ate wi l l give their openi ng s tat ement. 

MR. COTTON: Thank you, Your Honor. 

Good morning again , everybody . Thank you for being here . 

As Judge .Anderson stat ed , we have a great j udi c ial system 

i n .Ameri ca. You bei ng here i s a huge part o f t hat and we 

r e ally appreciat e you taking t he t i me to be here . 

Th i s case is f or a fe l ony failure to appe ar . 

So what t he State needs to show you t oday is that the 

Defendant , Hazen Winc kl er (indicat i ng) , was char ged wit h a 

felony . He had a court da t e set . He knew about t hat cour t 

date . .And he failed t o show up for t hat court date . 

The St at e wi l l put on wi tnes ses and show you exhi b i t s that 

will tend t o pr ove that . Spec i f ical l y that Mr . Winckler 

was i n cour t for an arr aignment , t hat he was told what hi s 

court date was , and that he t hen f a i l e d t o appear f or h i s 

next court date . Thank you . 

THE COURT: Mr . Vol esky . You may give an openi ng 

st atement. 

MR . VOLESKY : Thank you, Your Honor . 

Th ank you , members of the j u r y. 

As the evidence comes in, r emember t hat t he Stat e has t he 
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proof beyond a reasonable doubt . 
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As the evidence come s in, will t he State be able t o meet 

its burden of specific proof to establish t he fac ts of t he 

charge? 

Wi ll the State be able to prove that the I:efendant was 

required t o appear for court? 

That he had actual noti ce of hi s requirement to appear, 

inc luding t he day, t he time , and t he p l ace he was required 

t o appe ar and that he failed to appear? 

Wi ll t he State ' s evi dence be able to show t hat beyond a 

reasonable doubt? 

We submit , members of t he jury, t hat the St ate ' s evidence 

wi ll fall shor t of that specific proof required to sustain 

a convi ction . 

And that , members of t he jury , means reasonabl e doubt . 

You ar e bound to do j ustice . And to uphold t hese great 

i deals of our system. 

And t his include s t he presumption of innocence , when t he 

evidence f a l ls short of proof beyond a reasonabl e doubt . 

Thank you . 

THE COURT: Counsel , approach . 

(Counsel comply and t here is an off- t he- record 

bench conference . ) 

THE COURT: All right. "We 'll t ake a r ecess . 
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MR. COTTON: Okay . 

THE COURT: We' ve gone much qui c ker this morning than we 

anticipated. And so, t her e's other things t hat go on 

behind t he scenes, and I need to make sure everybody' s 

caught up before we s t a rt putt i ng witnesses on t he witness 

stand for you t o testify . 

The court r eporter needs to get reorganized out of t he 

witness stand and things like t hi s . So we are goi ng to 

take a recess . 

I t ' s r equired I admonish you at every r ecess . I know you 

heard i t on the ori entation t ape and you heard me repeat 

over and over, but it is required that I admonish you at 

every recess . 

And of cour se t he later admonishments are much shorter . 

I know you understand i t . I keep saying it because the l aw 

requires me to do i t . 

During our recess , it ' s your duty not t o converse wit h or 

allow yoursel ves to be addressed by any other person on any 

subject of the trial . It is your duty not to form or 

express any opinion thereon . Or t o deliberate about the 

case unt il the case is finally submi tted to you for your 

consideration . 

Put not epads facedown . You don 't have anything on there 

yet for the most part . V'Je ' ll take about 10 minutes , so 

they can get eve r ything kind o f ready t o go and we can get 
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reorganized. Just f ollow the i nstruc t ions o f the baili f f . 

Avoid anyone in the hallway who you thi nk may be i nvol ved 

in the case. 

All rise f or the j ury . 

(All compl y ; Jury out a t 11: 11 a .m. ) 

THE COURT: Pl ease be seated. 

(All comply. ) 

THE COURT: All right . 

Mr . Cotton , br i ng me what you have . And you ' ve made a copy 

of the r edac t ed exhibits and provided them to Mr . Volesky? 

MR. COTTON: Ye s , You r Honor . 

(A phone rings .) 

THE COURT : I s that your phone , Kendall? 

:MS . SCHUNK": No , actually i t was mine . 

THE COURT: Turn i t off . 

:MS . SCHUNK": Yes , s i r . 

THE COURT : I don ' t want i t on vibrat e . I don ' t want it on 

silent . 

:MS . SCHUNK": I was going out and -­

THE COURT : I want it turned o f f . 

:MS . SCHUNK": Yes , it ' s off . It ' s off, I apologize . 

THE COURT : If it goes off again, I have t o take i t away 

from you . 

MR . COTTON: 4 and 5, Your Honor . 

THE COURT: And what about one you j us t t ook o f f --
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MR. COTTON: I just took off all t he back pages . I t ' s just 

1, 2, and 3 now. 

THE COURT: All r ight. 

So, for the r ecord, we ' re in the courtroom. The j u r y ' s 

been excused. The I:efendant and counsel are present . 

The j ury is not present. 

MR. GOEHRING: Hi t here, Steve. I ' m here. 

THE COURT: So Number 1 shouldn't be an issue with my 

ruling wit h that one , Mr . Volesky . I t ' s t he f irst t hree 

pages, correct? 

MR. VOLESKY : Correct , Your Honor . 

THE COURT: Then l e t ' s go to 4 . 

The only i ssue I have with 4 i s t hat lines 1 and 2 o f page 

12 . Any t houghts, Mr . Cotton? 

MR. COTTON: Lines 1 and 2 , you s aid on 12, Your Honor? 

THE COURT: Yeah . 

MR . COTTON : The "do you under s t and how t he puni shment can 

be enhanced? " That one ? 

THE COURT: Yeah . 1, 2 , and 3 maybe . 

MR . COTTON: I thought ... l et ' s see . 

Just one moment , Your Honor . 

Ye ah , t hat would ma ke s ens e t o redact that out t oo . 

THE COURT: You c an redact that one . I 'll give you a 

l i ttle bi t of t ime bef ore we s t art t o ge t t hat done . 

You j ust need t o fix t ha t one page . 
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Mr. Volesky, do you think that t he Exhibi t 4 othervvi se 

complies with the Court's ruling? 

MR. VOLESKY: Um. 

82 

I note t hat on number 12, l ines 24 and 25 , ah , unl ess i t 's 

been fixed, um . 

MR. COTTON: That ' s the one we f i xed by swi tching yours 

with mine. 

MR. VOLESKY: Yep . Just wanted t o note that -­

MR. COTTON: He has t he f ixed one . 

MR. VOLESKY: Othervvise I think that's pre t ty accurate of 

what t he Court rul ed , Your Honor . 

THE COURT : All right . 

You ' re using, I see the State using Wi te- Out . You need to 

make sure t hat you put that on a copy machine so t hey can 't 

hold t hat up to r ead t h rough i t . 

Exhibit Number 5 , Mr . Volesky , do you fee l t hat t he 

r edactions comply with the Court ' s order? 

Mr . Vol esky, do you t hink t hat t hat exhibit , t hose 

redactions comply with my order? 

MR . VOLESKY : I do , I do , Your Honor . Note exactly. 

THE COURT: All right . 

Mr . Cotton, the only thing is t hat l ast edit and redac t ion , 

I just don't want them to be able t o r ead t hrough the 

highlight, the Wite- Out , so go put that on the copy machine 

and get a new copy befor e i t' s admitted. 
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MR. COTTON: Will do, Judge. 

THE COURT: Anything else by t he State before we begin? 

MR. COTTON: No , Your Honor. 

THE COURT: Anything e lse by t he defense before we begi n? 

MR. VOLESKY: Yes, Your Honor . I would anticipate t he 

State's going t o attempt t o offer exhi bits t hat have 

previously been objected to and motions i n limine to 

exclude for various grounds stated i n the motions . 

As opposed to objecting each t i me , could I get a standi ng 

ob j ection t o those items for t he grounds s tated in t he 

mot ions in l i mine ? 

THE COURT : Any obj ection to t hat , Mr . Cotton? 

8 3 

MR . COTTON : Ah, no obj ection to t he standing obj ection, 

Your Honor . I would also ask t hat the Cour t take judicial 

noti ce o f CR23-172 . 

THE COURT: Well, for purposes of r uli ng on any mot i ons in 

the case , I will . But I don ' t t h i nk I ' m going t o allow t he 

jury to take judic ial notice of that case . I don ' t know 

exactly what you ' re as king . 

MR . COTTON : I n relation to exhibits , Your Honor, any of 

the , ah, exhibits t hat the State would present , public 

record, I have certified copies of them. I believe t hey, 

they are admissible . I ' l l l ay some foundat ion with Mr . 

Goehring and Ms . Robertson and 

THE COURT: Well, you' re p roving t hem up independently as 
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opposed to me taking judi cial notice o f an entire fi le , and 

so I can ' t say take judicial notice of the entire file. 

There's too much evidence and mot ions to suppress and all 

this stu f f --

MR. COTTON: Okay . 

THE COURT: -- jurisdict ion, I can 't do t hat . 

MR . COTTON: Understood, Your Honor. 

THE COURT: I only t a ke judic ial notice of the exhi bits 

t hat you have up to t his point presented . .All right? 

Mr. Volesky, you get a continui ng object i on . I l eave i t to 

you, if you want to make any verbal objecti on at the t i me 

they ' re offered . But you do have a continu ing obj ection 

based upon your motions i n limine , that ' s granted. 

MR . VOLESKY : Thank you. 

THE COURT: Anything else by t he defense? 

MR. VOLESKY : No , Your Honor . 

THE COURT : .All right . 

We 'll t ake a short break . A couple minutes here , and we ' re 

going t o use the restroom and t hen we ' l l come back, and t he 

State may call their first witness . 

(A recess is taken at 11 : 19 a .m. on 

December 13 , 2024 , after which t he f ollowing proceedings 

occur at 11 : 25 a .m. on December 13, 2024 . ) 

(Defendant ' s Exhibit A is marked for 

i dentificat ion .) 
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THE BAILIFF: All rise for the Jury . 

(All compl y ; jury in at 11 : 27 a.m. ) 

THE COURT: Thank you. Please be seated. 

(All comply. ) 
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THE COURT: We are back i n the courtroom. The Defendant 

and counsel are present. 

The j ury is present. 

Mr . Cot t on, you may call your first witness . 

MR. COTTON: Your Honor, State would call Clerks of Courts, 

J ennife r Robertson . 

(The wi tness steps f orwa r d and is sworn in by t he 

Court .) 

JENNIFER ROBERTSON, 

called as a wi tness, having been f irst duly sworn, 

test i fies as follows : 

THE COURT : Okay . Please have a seat . 

(The witness complies .) 

MR . VOLESKY : Your Honor , may I we approach? 

THE COURT : You may . 

MR . VOLESKY : Thanks . 

(Counsel approach, and there i s an o f f - the- record 

bench conference . ) 

THE COURT: All right. 

What is your name , ma ' am? 

THE WITNESS : Jennife r Robert s on . 
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THE COURT: And you are the Charles Mix County Clerks of 

Courts? 

THE WITNESS: Correct. 

THE COURT: All right. 

So, ladies and gentlemen o f t he j ury, i t' s unusual for me 

to s t art out examining a witness . 

But I want ed to establish her name and her job. 
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Ms. Robert son wor ks for the Clerks of Courts. She ' s worked 

he re for a l ong t i me. She' s t he record keeper and has 

other f unct ions . 

You need t o understand t hat since she ' s a court empl oyee , 

that doesn ' t mean anything as far as her credi bi lity. 

You ' re not to give her testimony any greater or lesser 

weight t han you woul d give any ot her wi tness , s i mply 

because s he works for t he Court . 

You will weigh her test i mony and t he weight you fee l i t ' s 

entitled t o as I instruct you in wei ghi ng the , t he 

testimony of any othe r witness in the case , and you ' l l get 

i nstruct ions on t hat later . 

But j ust because she ' s a court employe e doesn ' t me an t hat 

she ' s worthy of any greate r credence than any other 

wi tness . 

You may proceed , Mr . Cott on . 

DIRECT EXAMINATION 

Q (BY MR . COTTON) Thank you , Your Honor . 
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Mrs. Robertson, were you working for the Charl es Mix County 

Cl erks o f Courts office on Jul y 31, 2023? 

A Yes , I was. 

Q And as part of your j ob, do you keep the docket for t he 

c i r cuit court? 

A Yes , I do. 

Q And does t he circui t court deal with felony files? 

A Yes . 

Q Ah, on a t ypi cal court date, a r e t here arraignment 

he arings? 

A Ye s. 

Q On July 31, 2023 , was Hazen Winckler scheduled f or an 

a rraignment hearing? 

A Yes . 

Q Di d he have an a t torney at the t i me? 

A Yes, he did. 

Q De you recal l who his attorney was? 

A I believe i t was Kei t h Goehr i ng at that t i me . 

Q And was Mr . Winckler here with Keit h Goehring at t hat 

hearing on Jul y 31 , 2023 ? 

A Yes , he was . 

Q Um, as part of your recordkeeping dut y , do you keep records 

of orders from the Cour t? 

A Yes , I do . 

Q At an arraignment hearing, if a defendant pleads not 
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guilty, what ' s the Court 's standard procedure? 

A They set t hem up for a jury trial. 

Q Okay. 

:MR . COTTON : Your Honor, may I approach t he witness? 

THE COURT: You may . 
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Q I' m goi ng to show you, Mrs. Robert son, what ' s been labe led 

Stat e 's Exhibit 2 (indicating). 

Can you identi fy that document f or the record? 

A I t is the standard order sett ing date and time for Jury 

trial. 

Q And you s t ated that Mr . Winckl e r was a t that arraignment on 

July 31st of ' 23? 

A Correct . 

Q And on t his , ah, exhibit , ah , t owar ds the bottom, maybe the 

fourth paragraph , can you read, "it i s further ordered" i s 

how i t starts? 

THE COURT : You need to offer it before you publish an 

exhibit . 

:MR . COTTON : Okay . 

Your Honor, I would offer State ' s Exhibit 2 for the record. 

THE COURT : Any objection? 

:MR. VOLESKY : No , Your Honor . 

THE COURT: Exhibit 2 is received into evidence . 

(St at e ' s Exhibit 2 is offered and received into 

evi dence .) 
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Q Ah, s peci f i cal ly, t his paragraph (indicating). 

A Okay. 

89 

It is f ur t her ordered that all perfunctory pretri al mot ions 

shall be f i l ed and serve d upon counsel wi t h sufficient 

notice t o be heard at the pretrial conference set f or t he 

8th day of November, 2023 , at 1: 30 p. m. 

Attendance at the pretrial hearing and conference i s 

mandatory by both counsel and t he De f endant, despi te t he 

absence of any mot i ons noticed fo r hearing , unl ess t he case 

has been resolved or continued prior t o t hat date . 

Q Thank you. 

Now, is this order something t hat woul d be filed with your 

office? 

A Yes . 

Q And, in fact , was this o rder f i led with your office? 

A Yes . 

Q And when t he State files an order l i ke this a f ter Judge has 

signed i t , does the de fense get a copy? 

A Yes . 

Q So J'1r . Goehring would have gotten a copy of this and been 

notified of it? 

:MR. VOLESKY : Objection . 

Lac k of personal knowledge . 

THE COURT : Ah, s ustained, as to t he form . It can be 

rephrased . 
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Q So, i n South Dakota, we use somet hing called eCour t s, or 

Odyssey File and Serve, correct? 

A Cor rect. 

Q And you can see who the pa r ties t o a case are? 

A Correct. 

Q And when s omething ' s f iled, any par t y l i sted on t hat case 

would be notified, corr ect ? 

A I f they ' re marked as served. 

Q Okay . 
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And Mr . Goehr ing, be i ng Mr. Wi nckler ' s attorney, would have 

been pri vy to t hat i nformati on? 

A Correct . 

Q Furthermore , i t ' s a publi c document , correct? 

A Yes . 

Q Anybody from the publ ic could come in and say I woul d l ike 

to see t he order from Ju ly 31st , 2023 , correct? 

A Yes . 

Q And they woul d be abl e to get t hat f rom you r offi ce? 

A Yes . 

Q Um, I would then like to show you what ' s been marked 

State ' s Exhibit 1 (indicating) . 

Can you please tell me what that document is . 

A I t is a cash bond form, or bond f orm . 

Q Is that a document that ge t s filed with your office? 

A Yes , it is . 
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Q And do you keep -- ar e you the custodian o f t hose documents 

once t hey ' r e fi l ed? 

A Yes. 

:MR. COTTON: Your Honor, I'd o f fer State ' s Exhibit 1 into 

evidence, page 1 through 3. 

THE COURT: Any objecti on? 

:MR . VOLESKY : Yes , Your Honor. Object for t he same reasons 

s tated in t he motion . 

THE COURT: Your pri or motion? 

:MR. VOLESKY : Ye s . 

THE COURT: Okay . I've ruled on t hat . I t ' s overruled . 

State ' s Exhibit Number 1 is received into evidence . 

(State ' s Exhibit 1 is offered and r eceived into 

evidence .) 

Q Thank you, Your Honor . 

Now, Ms . Robertson, can you tell me , does thi s exhibit here 

(indicating) give Mr . Winckler a court date? 

A Yes , i t does . 

Q And what does it say for the Court date on this exhibit? 

A Ah --

:MR . VOLESKY : Objection . Hearsay . 

THE COURT : Overruled . 

A Defendant shal l appear in court i n Charles Mix County on 

11- 8- 2023 at 1 :30 p .m. 

Q And is t hat the same date and time that it says on State ' s 
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Exhibit 2 (i ndicati ng)? 

A Ye s, i t doe s . 

Q Ms. Roberts on, were you worki ng as the Clerks of Courts on 

November 8th, 2023, in t he County of Cha r l es :Mix? 

A Ye s . 

Q On that date, did we have pretri a l con ferences? 

A Yes, we did. 

Q Was Hazen Winckl er ' s case one of t he cases on the docket 

for pretri a l conference? 

A Yes , it was . 

Q And did Hazen Wi nckler appear for his pretrial conference? 

A No , he did not . 

Q And that happened here in Charles :Mix County? 

A Corr ect. 

Q And i s Hazen Wi nckl er i n t he court room today? 

A Yes , he i s . 

Q And can you describe fo r the jury where he ' s seated? 

A Ha zen i s s i tting over at the defense tabl e wi th br aids . 

Q And is t hat the same Hazen Winckl er that was here f or an 

a rraignment on July 31st , 2023? 

A Yes . 

:MR. COTTON: You r Honor, I have no f urther questions fo r 

the wit ness . 

THE COURT : Cross- examinat ion . 

CROSS-EXAMINATION 
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Q (BY MR . VOLESKY) Thank you , Your Honor. 

Ms. Robertson, I'm handing you what's been marked as 

State's Exhibi t A (indicating) . D:::i you recognize that 
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that -- or, excuse me , that's Defendant ' s Exhibit A, do you 

recognize that ? 

A Yes , I do. 

Q What is that? 

A This is a -- the answer from the judge when, um, original 

bond is set . 

Q So this is the Court 's o rder f or bond? 

A The original bond . 

Q This is the original bond order? 

A Yep . 

Q Okay. 

All right . 

And there is nothing on the origi nal bond order whi ch 

states that the Defendant needs to appear on November 8th, 

2023, for a pretrial confe rence , is there (indicating)? 

A Not at t hat point i n time , no . 

MR . VOLESKY : Okay. 

Your Honor, I ' d offer what ' s been marked Defendant ' s 

Exhibit A. 

THE COURT : :Mr . Cott on, have you seen the copy? 

MR . COTTON : I have , Your Honor . 

THE COURT : Any objection to Exhibit A? 
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MR. COTTON: I would object j us t because it's conf using, 

Your Honor . That was a bond t hat was set prel i minari l y by 

the magistrate judge --

THE COURT: Nope, don 't argue t he objection. 

Ah , t he objection ' s overrul ed. Exhi bit A will be received. 

(:Ce f endant' s Exhibit A i s of fered and received 

into evidence.) 

Q Thank you . 

A Mm- hmm. 

Q And now looking at what has been gi ven t o you as Exhi bi t 1 

(indicat ing), this i s a f orm f rom the Charles Mix County 

Sheriff ' s Of f ice , is it not? 

A It is. 

Q This wasn 't issued by a court , was i t ? 

A The bond f orm, no . 

Q This i sn ' t signed by t he Court , is it? 

A No . 

Q This is from the Char l es Mix County Sheriff ' s Office? 

A Correct. 

Q You didn ' t sign this , did you? 

A No. 

Q The Judge di dn ' t sign i t? 

A No . 

Q Now, Exhibit 2 was also given to you (i ndicat ing) . 

State ' s Exhibi t 2, which is the order setting date and t i me 

App. 54 / 331 



1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0 

11 

12 

13 

14 

15 

1 6 

1 7 

1 8 

19 

20 

2 1 

22 

23 

24 

25 

for j ury t rial . Now, as the Cl erks of Cour t s , do you 

generally see such t h ing s called certi f i cates of servi ce? 

A Yes, I do. 

Q Do you know what a ce rtif icate of ser vic e is? 

A Ye s . 

Q Could you expl ain t hat t o a j ury? 
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A Certificat e of s ervice is us ually attached to , um, an order 

or a not i ce of he ar i ng or a document that gets sent out t o , 

um, e i ther t he Defendant or a , a one of t he , one of t he 

parties i n t he case , s o . J'\nd i t i t ' s a t t ached to t hat 

document , stat i ng t hat i t has been mailed out . 

Q So it ' s a ce rtification stating t hat that document it ' s 

attached t o actually was sent out and notified t he person 

who t he cer t i , the ce r t i f icate s t at es r eceived s e rvice o f 

it, correct? 

A Correct . 

Q That ' s pretty standard? 

A Ye s . 

Q Is the r e a cert ificate of se rvice attached to Exhi bit 2 , 

stating that the Defendant received it ? 

A No , t here is not . 

:MR . VOLESKY : Okay. 

No fur t her questions , Your Honor . 

THE COURT : !my redirect? 

REDIRECT EXAMINATION 
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Q (BY MR . COTTON ) Ah, just a few, Your Honor. 

Ms. Robertson, you were given, I beli eve , what was l abe l ed 

Defens e Exhi bi t A, cor r ect ? 

A Cor rect. 

Q I s that an email? 

A Yes, it is. 

Q Is that from Judge Buche r ? 

A Corr ect. 

Q And she ' s t he magi strate judge? 

A Yes . 

Q So when someone ' s a rrested on a fe l ony, usual ly the 

magistrate judge s ets a bond? 

A Yes . 

Q And t hat 's before i t ever gets t o circuit court? 

A Yes . 

Q Once i t ' s i n c i rcui t court , the circuit court judge can 

change t hat bond? 

A Yes . 

Q Put other conditions on? 

A Ye s. 

Q Like a cour t date ? 

A Yep . 

Q Can you t e l l me what t he dat e of t hat email is? 

A Thursday, July 20th, 2023 . 

Q So 11 days before the arraignment heari ng? 
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A Yes. 

Q And at t hat arrai gnment hearing, which you were present at , 

Judge set a pretrial conference date , corr ect? 

A Correct. 

Q And t hat ' s the same pretrial conference date i n the bond 

papers and on the or de r fo r trial, correct? 

A Correct. 

MR. COTTON: I have no f urthe r questions , Your Hono r . 

THE COURT: Anything else, Mr . Volesky? 

RECROSS-EXAMINATICN 

Q (BY MR . VOLESKY ) At the arraignment he aring, did J udge 

state to the Defendant that he had to appear at that 

p retrial conference? 

A I t's us ually stated that i t is mandatory, but I can 't say 

i f i t was , was s tated or not t hat date , but it' s usually , 

Judge usually makes that 

Q So 

A when he ' s reading t he , um, when he sets -- states i t to 

the defendants , t hat it ' s mandatory . 

Q Okay. 

So if I s howed you a t r anscript , would that re f lect -­

refresh your recollection of what the George -- what t he 

Judge said t hat day? 

A Yes . 

Q Okay. 
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I' m handing you a copy of the transcr i pt o f t he arraignment 

(indi cat i ng) . 

Can I have you r ead her e where it begins wi t h "the Court " 

(i ndicat ing) on page 12 f r om line 17 t hrough l i ne 24 . 

Starting with "the Cour t"? 

THE COURT: vfuat' s the number again? 

:MR . VOLESKY : Page 12 . Line 17 t hrough line -­

THE COURT: Exhi bi t Number? 

:MR. VOLESKY : That ' s Exhibit marked 4 . 

THE COURT: 4? 

:MR. VOLESKY : But i t ha s not been offered yet . 

THE COURT : 4 hasn ' t been offered or r eceived? 

:MR . VOLESKY : Correct . 

THE COURT : I hat e t o publish out of an exhibit that hasn 't 

been r eceived i nt o evidence . 

:MR. VOLESKY : Okay. 

THE COURT : But I ' ll allow you t o ask her t hat question , 

based on t he transcri pt . 

Q Thank you . 

Can you please read lines 17 t hrough 24 of t he arraignment 

transcript . 

A The Court . Those pleas are accepted. Your t rial is set 

for t he stack week o f Novembe r 27, 2023 . The motion 

deadline is October 27th . The final motion hearing and 

pretrial conference is November 8t h at 1 : 30 p .m. 
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The State wil l prepare an order for trial. 

Anythi ng e l se by t he State? Mr . Cotton. No, Your Honor . 

The Court. Anythi ng else by t he defense ? 

Q Thank you. 
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So , t he Court did not direct t he I:efendant to appear a t any 

hearing inc l uding t he pretrial confer ence , did he? 

A Directly , no. 

MR. VOLESKY : Thank you . 

No further questions , Your Honor . 

THE COURT: Any redi rect , Mr . Cot ton? 

FURTHER DIRECT EXAMINATION 

Q (BY MR . COTTON) That hearing was on Jul y 31st , correct? 

A Correct . 

Q Can you look at State ' s Exhibit 2 and tell me what the date 

t he J udge signed State ' s Exhibi t 2 was? 

A August 23 , 2023 . 

Q Okay. 

And that ' s the exhi bi t that says I:efendant will appear for 

the pretrial conference , correct? 

A Correct. 

Q And that is a little less than t hree months before 

I:efendant needs to appear for t hat , correct? 

A Correct. 

MR . COTTON: No f urther questions . 

THE COURT : Does that prompt any other questions? 

App. 59 / 331 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

1 8 

19 

2 0 

21 

22 

23 

24 

25 

100 

FURTHER RECROSS-EXAMINATION 

Q (BY MR . VOLESKY) And just to confirm with Exhibit 2, 

there's no evidence that that was ser ved on t he Defendant? 

The re's no certificate of service on i t? 

A In front of me, no. 

MR. VOLESKY : Thank you . 

THE COURT: Anything else, Mr . Cotton? 

MR. COTTON: No, Your Honor . 

THE COURT: You may step down . 

(Witness excused. ) 

THE COURT: St ate may call t heir next wi tness . 

MR . COTTON : Your Honor , State would call Keith Goehring to 

t he stand. 

(The next witness enters t he courtroom . ) 

THE COURT: Stand i n t he middl e of the well. Face t he 

clerk . 

(The witness complies and is sworn . ) 

KE I TH GOEHRING, 

called as a witness , having been f irst duly sworn , 

testifies as follows : 

THE COURT: Come around (indicating) . Watch your step, Mr . 

Goehring . 

(The witness complies .) 

MR . VOLESKY : You r Honor , I obj ec t t o this witness . 

Privilege and confidentiali t y . 
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THE COURT: All right. 

I t 's a pretty thorny issue , and , um, I ' m going to r ule on 

them per question. 

:MR. VOLESKY: (Nods head.) 

THE COURT: But you have an overal l attorney-client 

privilege objection, which I'm going to deny at t his t i me, 

'cause I don't know i f the questions and answers deal wit h 

the fact s that occurred or confidential cli ent 

communicat i ons. And t here's t he disti nction , so . He can 

t e stify to ce r t a i n facts , but, Mr . Cotton, you ' r e not 

a l l owed to go into any communicati ons . 

Mr . Goehring, you as his counse l, do you have a s epar ate 

ob j ection, as his f orme r lawyer ? 

THE WITNESS : I do not , Judge . 

THE COURT: All right . 

Mr. Cotton, go ahead . 

DIRECT EXAt-fiNATION 

Q (BY :MR . COTTON) Would you pl e as e state your name f o r t he 

r e cord . 

A Keith Goehring. 

Q Mr . Goehring, how are you empl oyed, or where are you 

empl oyed? 

A Um, I ' m an attorney f r om Par kston . 

Q Are you on the Charles Mix Count y Cour t appoi nt ed a t t orney 

l ist? 
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A Yes, I am. 

Q How often are you i n Lake .Andes r epresenting Charles Mix 

County def endants? 

A Most all t he time, so that would mean usually once every 

two weeks. 

Q How many year s have you been represent i ng defendants in 

Charles Mix County? 

A I think s ince about 1987 . 

10 2 

Q Are you a l icensed attorney i n t he State of South Dakota? 

A Yes , I am . 

Q Are you an active member of the St ate Bar of South Dakota? 

A Ye s , I am . 

Q Have you represented Hazen Winckler in the past? 

A Yes , I have . 

Q More specifically , were you wi th hi m on J ul y 31st , 2023 , at 

an arraignment hearing in cri mi nal f i le 23-172? 

A Yes, I was . 

Q I' m going to hand you, Mr. Goehring , what ' s been label ed 

State ' s Exhibit 4 (indicating). 

Would you p lease take a minute and look over that document . 

A (The wit ness complies . ) 

I ' ve scanned i t . 

Q Could you p lease t e l l me what that document is? 

A I t ' s a transcript of an arraignment hearing t hat was held 

here on July 31st of 2023 . 
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Q Here in Charles Mix County? 

A Correct. 

Q And who were you represent i ng at t hat hearing? 

A Hazen Winckl er. 

Q And was he charged with a felony at that t i me? 

A Yes. 
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Q As his counsel -- or, just as counsel in general, how many 

documents l i ke this have you seen in your career? 

A Probabl y hundreds . 

Q And t his i s a transcript? 

A Correct . 

Q Can you exp l a i n t o the jury what a transcript is? 

A Well , a t r anscript is , is somet hing t hat ' s devel ope d 

because of the court report er is i n the courtroom. Um, the 

court repor t e r takes down each ques tion and takes down t he 

answers . 

And when I say "take down," s he puts that in her machine . 

And then if anybody wants to have a transcript , then she 

goes ahe ad and puts it t o paper and print s out exactly, um, 

who says what . 

Q And is t his an accurate reflection of t he transcri pt -- or , 

is this transcript an accurate reflect i on of what was s aid 

on July 31st, 2023 at Mr . Winckl e r ' s arr aignment he ar ing? 

A Yes , I did have a chance t o look at this before court . I 

did read it fairly carefull y . And I believe it does -- and 
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I believe it is an accurate transcript, yes . 

Q Now, Mr. Goehr i ng, at that he ar i ng, di d J udge Anderson 

advise you and your client of when hi s pretrial confe rence 

would be? 

A Ye s . 

Q And was that date Oct ober 8th of 2023 at 1: 30 p .m. ? 

A I think November 8t h . 

Q Or , excuse me , t hat ' s what I meant , November 8th? 

A Yes . 

MR. COTTON: Thank you. 

So , Your Honor, at t h is t i me I would ask t hat St ate ' s 

Exhibit 4 be entered into evidence . 

THE COURT : Mr . Volesky? 

MR . VOLESKY : Same object ions , Your Honor . 

THE COURT: All right . 

The object i on ' s over r uled and Exhi bit 4 i s received i nto 

evi dence . But I need t o talk to you about some things . 

When I got to l ooki ng through t he transcri pts , t her e ' s t wo 

of them . There were s ome obj ecti ons t o t he transcripts i n 

general. And so , I ordered redactions . And that ' s because 

those are as of the t r anscript where you ' ll see blanks , 

t hose discussions were irrelevant t o this case . They have 

nothing t o do wi t h t he c ase , and so t hey were redacted from 

the transcript . 

When you 're going t hrough the transcr ipt during your 
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deliberations, or at any other t i me , you will ignore t he 

fact that there are redactions . You will not try and guess 

what was t a l ked about. 

You will put i t out of your mind and will not consider t he 

fact that there' s redactions in t he transcript. 

It' s s imply informat i on that was not r elevant . 

Go ahead, Mr. Cotton . Exhibit 4 is received, as we l l as 

the other transcri pt you offered earlier . 

Same admonishment, ladies and gent l emen, applies to both of 

those transcripts. 

Go ahe ad, Mr. Cotton . 

(State ' s Exhibit 4 is offered and received into 

evidence .) 

Q (BY MR . COTTON) Thank you . 

Mr. Goehring, I would like t o direct your at tention to page 

6 of t he State ' s Exhibit 4 . 

A I ' m on page 6 (indicating) . 

Q Would you please read lines 22 t hrough 24. 

A The Court . Next is State of South Dakota versus Hazen 

Winckler. This is 11CRI23-172 . Mr . Winckler i s present . 

He ' s wit h his attorney, Kei th Goehring . 

Q So Mr . Winckler was present July 31st, 2023 , i n Charles :Mix 

County Cour thouse for that arraignment hearing? 

A Correct . 

Q Mr . Goehring, I would now l ike to direct you to what ' s been 
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marked State' s Exhi bi t 5 (indi cating) . 

Woul d you p lease explain for t he record what that document 

is? 

A We ll, again , State's Exhibit 5 i s a t ranscript of a 

p r etri a l conference that was he l d here i n court i n Lake 

Andes on November 8th of 2023 . 

Q Were you here f or t hat hearing? 

A Yes , I was . 

Q Is this an accurate r e flection -- it has been redact ed, but 

i s what you see here an accurate refl ection of t hat 

hearing? 

A Ah , yes . And be , sometime before today I did have a chance 

to read that very careful ly, and i t is an accurate 

reflect ion of what was said. 

MR . COTTON : Your Honor, at thi s t i me the St ate would offer 

State ' s Exhibit 5 . 

THE COURT : Any objection t o 5? 

MR . VOLESKY : Conti nuing object ion , Your Honor . 

THE COURT : All right . 

The obj ection is noted and it ' s overrul ed. Exhibit 5 is 

received into evidence . 

(State ' s Exhibit 5 is offered and r eceived into 

evidence .) 

Q Again, you ' re -- Mr . Goehring, on November 8th, 202 3, at 

this pretrial conference , you were here to represent Mr . 

App. 66 / 331 



1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0 

11 

12 

13 

14 

15 

1 6 

17 

1 8 

19 

20 

21 

22 

23 

24 

25 

Wi nckler on a felony charge, cor r ect? 

A Correct . 

Q Would you p l ease read page 2 lines 2 through 6 . 

A The Court . Next is State of Sout h Dakota ve r sus Ha zen 

Wi nckler . This i s 11CRI 23-172 . 

Mr . Winc kle r apparently does not appear t oday. His 

attorney, Keith Goehring, appears . Steve Cot ton appears 

for t he St ate . 

Q Would you a lso read lines 9 through 11? 

10 7 

A Agai n , t his is comi ng from the Court . It says we are here 

for , for pretrial conference . Where ' s Mr . Winckl e r? And 

line 11 , Mr . Goehring , I do not know. 

Q And also lines 16 t hrough 18? 

MR . VOLESKY : Obj ect ion , Your Honor . This is privi lege . 

THE COURT: Page 2? 

MR . VOLESKY : Yes . 

MR . COTTON : Page 2, Your Honor, lines 16 through 18 . 

THE COURT: You may approach . 

(Counsel approach, and there is an off- t he- record 

discussion . ) 

THE COURT : All right . You can have a seat . 

(Counsel comply.) 

THE COURT: The objecti on i s noted and overruled . You may 

answer, 16 through 18 . 

A Those lines say this : I did send hi m a letter at the last 
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known mailing address last Friday, advisi ng h i m to be here 

today . But again, he ' s not here . So . 

Q Mr. Goehring, on the ledge ther e (indi cating ) you 'll see 

State's Exhi bi t 2? 

A Yes, I do see that, yes . 

Q Can you describe for the jury what that document i s? 

A The title of State's Exhibit 2, i t says, order sett ing date 

and time f or jury trial . And --

Q And 

A -- it' s basicall y an order that Judge .Anderson signs f or 

most all felony cases , advising the clients and advising 

attorneys that, you know, the dates for , for things that 

t hey have to happen by. 

And i t has a date for , um, jury tri al. I t has a date by 

which mot i ons have t o be filed. Bef ore the j ury trial 

takes place . 

Q Does it also have t he date o f t he pretrial conference? 

A Yes , i t does . 

Q And is t hat date November 8th of 2023 at 1 : 30 p.m.? 

A Yes , it -- yes , it is . Or was . 

Q Is that a document that you would have received service of 

t hrough Odyssey File and Serve? 

A Yes . 

Q And do you recognize t hat document from when you were 

served with that document? 
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A Yes , I do. 

MR. COTTON: Your Honor , I can ' t rememt:er i f I offered 

State's Exhi bi t 5 for evi dence, but I woul d offer i t . 

THE COURT: 5 has been offered and received . 

MR. COTTON: Thank you, Your Honor . 

I have no further questions for the wi tness . 

THE COURT: Mr. Volesky . Cross . 

CROSS-EXAMINATION 

Q (BY MR . VOLESKY) Thank you , Your Honor . 

10 9 

Mr . Goehring, do you know -what a cert i f i cat e o f service is? 

A Ye s. 

Q Would you expl ain t hat t o the j ury . 

A Well , a cer tificate of service is a document that ' s 

prepared usual l y by atto rneys who send out mot ions or court 

documents , advising t hat t hey have , you know, s ent t his 

document t o t he part i cular att orney, and t he date that it 

was, was sent to the attorney as wel l as t he mai l ing 

address or email address t hat i t was sent to . 

Q Or the party, corr ect? 

A Or the party, correct . 

Q Would you look at Exhibit 2? 

A (The witness complies .) 

I see i t. 

Q There ' s no certificate of service on tha t document, is 

there? 
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A That's correct . 

Q Thank you . You were at the arraignment hearing? 

A Yes. 

Q And t he Court said on the record what i ts or der was? 

A Yes . 

Q I' m goi ng to show you a copy of t he transcript of the 

arraignment. 

Can I have you read page 12 line 17 beginni ng with t he 

Court and ending wi t h Mr . Cott on on l ine 24? 

A Certain l y . 

110 

Line 17. The Court s ays thi s : Those pl eas are accepted . 

Your t rial is set for t he stack week of November 27th, 

2023 . The motion deadline is October 27th . The final 

motion hearing and pret rial confer ence is November 8t h , at 

1: 30 p .m. 

Ah, the St ate will prepare an order f or tri al. 

Anything else by the State? 

Then line 24 , Mr . Cotton says , no , You r Honor . 

Q So t he Judge did not order the Defendant , Mr . Winckler, t o 

appear at h i s pretrial conference from the bench at the 

a rraignment, did he (indicating)? 

A Well , t here ' s no 

Q Just a "yes " or "no," did he? 

A No . 

Q Thank you . 
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Now we get t o the pretrial confe r ence, and you j us t 

testified to what occurred t here , um . You can ' t test i fy 

that, i n f act, the I:efendant received any letter t hat you 

may have s ent him, can you? 

A No , I have no way of knowing t hat f or sure. 

MR. VOLESKY : No further quest i ons , Your Honor . 

THE COURT: Filly redi rect ? 

MR. COTTON : May I approach, Your Honor? 

With counsel ? 

THE COURT: You may . 

(Counse l approach, and there is an off- the- record 

bench confe rence .) 

REDIRECT EXAMrnATION 

Q (BY MR . COTTON ) Just a few for redirect, Your Honor . 

Mr . Goehring, would you please l ook at page 3 of State ' s 

Exhibit 1? 

A You said page 3? 

Q Yes . 

A (The witness compli es . ) 

You said Exhibit 1? 

Q Correct . 

A Okay. 

Q Filld what ' s i t say at t he very top of tha t sheet? 

A Standard bond conditions . 

Q Filld the very l ast sentence initial ed HW, what does t hat 
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sentence say? 

A That the I:ef endant will keep t he Court ... of attorney, i f 

repres ented by counsel, advised of his wher eabouts at a l l 

t imes. 

Q Di d Mr. Winckl er keep you advised of his whereabouts a t all 

t imes? 

:MR. VOLESKY : Object ion, privilege. 

THE COURT: Sustained . 

:MR. COTTON: Your Honor, I -- the I:efendant can ' t -­

THE COURT: Sustained . 

Q Mr. Goehring, you' ve , again, said that you wer e her e on 

July 31st t o represent Mr . Winc kler . I s Mr . Winckler 

seated in t he courtroom today? 

A Pardon? 

Q I s Mr . Winckler seat ed in the courtroom today? 

A Yes , he i s . 

Q And t hat ' s the same Mr . Winckler t hat you ' ve represented? 

A Correct . 

Q And t hat ' s the same Mr . Winckler you were repres enting on 

July 31st , 2023? 

A Correct . 

Q He re in Charles Mix County? 

A Correct. 

:MR . COTTON: I have no further questions , Your Honor . 

THE COURT : Any f urther cross? 
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MR. VOLESKY: Nothi ng further, Your Honor, no . 

THE COURT: You may step down . You're free t o go . 

THE WITNESS: Thank you , Your Honor . 

THE COURT: Yeah. 

(Witness excused. ) 

THE COURT: We're going to take our lunch break . We 'll 

take an hour. We 'll have you back here at one o 'clock . 

Pl ease recal l all of my prior admonishments , that I gave 

you earlie r . 

113 

In addit ion, it is your duty not to conver se with o r allow 

yourse l ves to be addressed by any other person on any 

subj ect of the trial . It i s your dut y not to f orm or 

express any opinion ther eon unt il the case is finally 

submitted t o you f or your consideration . You shall not 

deliberate among yourselves about the case until i t is 

f inally s ubmi tted . 

So we ' ll t ake an hour . Remember, keep that laniard out and 

depart t he courthouse grounds immedi atel y . There could be 

wi tnesses and peopl e talking in t he hal l way t hat I don ' t 

want you to be able to hear or possi bl y hear some 

informat ion that ' s not evidence . 

All -- and keep your notes facedown on your chair when you 

l e ave . Keep the laniar d . 

All rise for the jury. 

(All compl y ; jury out a t 12 : 04 p .m.) 
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A JUROR: See you i n an hour. 

Or sooner , hopefully. 

(All jurors exit t he cou rtroom . ) 

THE COURT: Pl ease be s e ated. 

(All comply. ) 

114 

THE COURT: We remain in the courtroom . We 're out s i de t he 

presence of the j ur y . 

The Defendant and counsel are present . 

So during t he bench conference wi t h Mr . Goehring, the 

de f ense obj ected based upon attorney- cli ent privilege . I 

deni ed t he objection . 

And here 's the way I see the test imony of an attorney in 

Mr . Goehring 's situation . There ' s certain thi ngs that he 

can observe and t est ify to as a fact that do not involve a 

confidential at torney- c l ient privilege or any of t hat kind 

of i nformation . 

So , he -- by telling the jury, for example , that he was 

charged with a fe l ony, t he re ' s not hing t here t hat ' s 

attorney- c l ient pri vilege . By saying that my client was 

wi th me in court that day doe s not involve any 

communication protected by attorney- c lient privilege . 

By saying that he was there at t he time of t he pretrial 

conference and the Defendant did not appear is, i s not 

anything prot ect ed by attorney-client privilege . There ' s 

no communicat i on going on. Just t hat the r e ' s a gentleman 
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there without hi s client . 

And s o t hat ' s my rational e for a l lowi ng the testi mony of 

h i s prior counsel. 

115 

When it c ame to the State 's question on Exhibi t 1 page 3, I 

di d feel like if, if the order said he had to keep his 

attorney informed of his whereabouts, that was broaching on 

and i nto communications Mr . Goehring would have had with 

his cli ent . And I t hought about t he fact that the mere 

communicat i on i tsel f , did one exi st , probabl y isn ' t 

protect ed. What was said is prot ected . 

But I -- i t ' s j ust a r oad I didn ' t want to go down, and 

it ' s a whole can of worms I didn ' t want t o open up . And I 

di dn ' t want Mr . Goehring saying t hat h i s client did or did 

not cont act hi m in any particular peri od o f time , 

especially when I don ' t have any idea vvhat hi s answer was 

going to be . 

There cou l d have been -- i t occurred t o me , t here could 

have been a conver sat i on with Mr . Goehri ng and his cli ent 

where he said you got t o be i n court on such- and- s uch a day 

and he told hi m to go suck eggs . And if any kind of answer 

like that woul d be blur ted out , t hen we ' re r eall y getting 

into some problematic te rritory that could lead to a 

mist rial , s o I excl uded t hat . 

Mr . Volesky , anything you want t o put on the record now 

because your bench confe rence was not on t he r ecord? 
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MR. VOLESKY : Um, j ust note t hat I did ask to seek -- or, 

for sequestrat i on of witnesses --

THE COURT: That ' s corr ect . You wanted t o ma ke -- so we ' re 

done wit h the Goehring thing, you have no more on that ? I 

just want t o make sure we're done with that part. 

MR. VOLESKY : I thi nk the record ' s been adequately made 

based on t he written motion i n addit i on t o what was s t at ed 

on the record . 

THE COURT: All right . 

Those mot i ons have all been considered and, as I s aid, 

they ' r e , t hey ' r e deni ed . I did s t rictly limi t that 

t e stimony , as much as I could, to observations a lawyer 

made that were not connected with a client communication . 

That ' s t he just i ficat ion f or my ruling . 

The next t h i ng was when we had -- we had another bench 

conference . The c lerk approached and Mr. Vol e s ky want ed t o 

talk about the s equestrat ion order because Sheriff Thaler, 

who is head of my secur ity for trial s , was in t he r oom. 

I had other officers here . I coul d have , I coul d have 

sequestered hi m. 

Mr . Volesky wanted me t o enforce t hat as to h im. The Court 

has discr et ion in who ' s sequest ered and when . 

And my decision was everybody kind of knows what t he 

evidence is in the case an-yway . And I didn ' t want him t o 

be out o f the courtroom because of j us t securit y re asons , 

App. 76 / 331 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

1 8 

19 

20 

2 1 

22 

23 

24 

25 

so I allowed the sher iff to stay. 

Mr . Volesky, go ahead . .Anything else on t hat particul ar 

issue? 

:MR. VOLESKY: Your Honor, i n light of the fact t hat t he 

sheriff has now heard the test i mony of the prior t wo 

witnesses , um, I would ask that he be excluded from 

testify ing. 

11 7 

THE COURT: Well , at t he bench conference, Mr . Cotton a lso 

said, when Mr. Volesky brought i t up, he's probably not 

calling the sheriff now. 

Mr. Cott on, where are you at wi t h that? .Any object i on t o 

the sheriff being excluded? 

:MR . COTTON : I do obj ect , Your Honor, ' cause I t hink I do 

now have t wo or t hree questions for the sheriff. It 'll be 

very brief . 

THE COURT : mat are t hose quest i ons? 

:MR . COTTON : I ' m going to ask him about t he bond paperwork, 

if t hat ' s the standard bond paperwork that his office deals 

out . .And if every I:efendant gets a copy o f their bond 

pape rwork when they walk out . 

THE COURT : You have other witnesses on t he list who can 

testify to that . 

:MR . COTTON : I s Jarred here? 

THE SHERIFF: (Nods head . ) 

:MR . COTTON: Okay . 
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THE COURT: Then it would just be duplicat i ve , right? 

MR. COTTON: Correct. 

118 

THE COURT: And when you say "Jarred," you mean Jarred 

Niehus, who 's the chi e f jai l e r, who 's the guy who, f rom my 

observat i ons i n t he emai ls and ever ythi ng, he ' s the guy 

who's doing it ever y s ingle day? The bond work, right ? 

MR. COTTON: Yep. 

THE COURT: Here ' s what I ' m goi ng to rule i s , Mr . Volesky , 

your mot i on to excl ude the sheri ff as a wi tness based on 

the s equestration i s under advisement . I' m going to take 

that as i t comes and it depends on what the , what they' re 

t rying t o elicit , t hat's why I want ed an offer of proof . 

It depends on whether it 's necessary or otherwise 

duplicative t estimony. And it also depends on whether or 

not that t estimony, now that t he sheri ff has heard t he 

testimony of others , would be prejudicial to the defense . 

Keeping in mind, the Court has fairl y wide latit ude on 

determi ning i f , who , and t he scope of sequestrations . 

I j ust simpl y didn ' t feel that he woul d hear any 

information during any testimony t hat he didn ' t already 

know. And I -- it ' s kind of a -- it ' s , we got transcripts 

and everyth i ng else for this case , and we have court 

document s . It ' s r eally hard for wit nesses to collude on 

those types of issues . This is ki nd of a document case and 

the documents pretty much speak for themsel ves , so t hat' s 
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the basis for that ruling. 

MR. VOLESKY: Thank you , Your Honor . 

THE COURT: Any other motions by t he State before we recess 

fo r l unch? 

MR . COTTON: No , Your Honor. 

THE COURT: Anything by the defense? 

MR . VOLESKY : No , Your Honor. 

THE COURT: All right . 

I' m going to work on t he Jury i nst r uctions here over t he 

lunch hour . Hope fully I ' l l get t hem t o you before we start 

for the a fte r noon . I t ' s a fair l y simple packet of 

inst ructions , but my plan i s to be able t o get you the 

Court ' s proposed instructions at t hat time . All right? 

MR . VOLESKY : Thank you . 

MR . COTTON : Thank you , Judge . 

THE COURT: We ' 11 be in recess . That concl udes i t . 

MR . COTTON : "What time do you want us back, Your Honor? 

THE COURT: Well, be here -- show up right at one o ' clock, 

wi ll be fine . 

MR . COTTON : Okay . 

(A l unch recess is taken at 12 :12 p .m. on 

December 13 , 2024 , after which t he f ollowing proceedings 

occur i n t he courtroom outside t he presence of t he j u ry at 

1 : 13 p .m. on December 13 , 2024 . ) 

THE COURT REPORTER: All rise i n honor o f t he Cour t . 

App. 79 / 331 



1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0 

11 

12 

13 

14 

15 

1 6 

17 

1 8 

19 

2 0 

2 1 

22 

23 

24 

25 

(.All comply. ) 

THE COURT: Thank you. Please be seated . 

(.All comply. ) 

THE COURT : We ' re wai ting for Mr . Winckl e r to appear. 

We're i n t he courtroom. 

And Mr. Winckl er ' s being brought i n. 

(The D2fendant enters t he courtroom. ) 

THE COURT : And t he jur y is not present. 

So , first item of business , while the jury is out, I 

120 

gave -- I had the c l e rk provi de you the Court ' s pr oposed 

instruct ions . And we have, j us t not i ng t o you, this i s 

everything we ' ve submitted put in one package , s o you have 

Instruc t ion Band BA. 

I intend on gi ving BA or some modi f i cation t hereof, j us t so 

you know. I added Number 7 because I thi nk it ' s requir ed . 

I t ' s not requi red, but i t ' s s uggested . And I s imply 

modeled that over an old pattern and put in t he language 

applicabl e . 

So we wi ll addre ss those further at the , um, instruction 

conference after the c lose of the evidence , and for the 

r e cord , they ' r e ins t r uc t ions 1 to 22, and my proposal s as 

have been submitted t o you now will be f i l ed wit h the cle rk 

to make the r ecord . 

The second i t em of bus iness i s over the lunch hour, a 

j uror ' s wife called the clerk . Curtis Phe i fe r, j uror 52 . 
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We' ve cert a i nl y , at least the Court, has not observed 

anything inappropriate with him, but h i s wi f e is concerned 

that he' s here . First of all, she was not sure we were 

even having a trial t oday , and she asked t he c l e r k and she 

said that we are and he' s a j uror . She ' s wonderi ng when 

he ' s going t o get home, how much he ' s gett i ng pai d, and 

just general l y upset about the fact that her husband i s 

here serving on a j ury during Christmas season and she ' s 

worried that i t 'll i mpact their i ncome and f i nances because 

he ' s onl y paid 50 dollars a day . 

So we s ha r ed that wi th counse l in chambers j ust now. And 

we talked about it and what our options are . Ri ght now, 

based upon the call f rom h i s spouse , I have no basi s t o 

r emove t hat juror . He may not agree wi th anythi ng his wif e 

s a i d . I t ' s possi bl e I coul d t alk to him, pul l him in and 

tal k to him about how he fee l s . Or i f he even knows t hat 

h i s wife has been making phone cal ls , we don ' t know. 

So , um, any thoughts on that juror at this point i n time , 

Mr . Cot t on? 

MR . COTTON: Nothing f r om the St at e , J udge. 

THE COURT: Mr . Vol esky? 

MR. VOLESKY : Not hing f rom the defense , You r Honor . 

THE COURT: All right . 

Is everyone ready to go? 

MR . VOLESKY : (Nods head . ) 
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THE COURT: Mr. Cotton? 

MR. COTTON: I am, Your Honor . 

THE COURT: "Who 's your next witness? 

MR. COTTON: Ah, t he State r ests , Your Honor. 

THE COURT: All right. 

122 

Um, Mr. Volesky? Do you antic i pate cal ling any wi tnesses? 

MR . VOLESKY : I do not , Your Honor. 

THE COURT: So the case is rested? 

MR. COTTON: (I ndicat ing thumb ' s up . ) 

I was wondering when you called 

THE COURT: I wish I wou l d have known t hat (l aughs) . 

MR . COTTON : I was wondering when you called for l unch, I 

wanted t o p i pe up, but I d i dn ' t know i f I should interrupt . 

THE COURT : All right . 

Does t he State rest at thi s poi nt , Mr . Cott on? 

MR . COTTON : Yes . 

THE COURT : Mr . Volesky, do you have any motions? 

MR . VOLESKY : Ye s , Your Honor . 

Ah , defense would make a motion for a judgment of 

acquittal , pursuant to S:CCL 23A- 23- 1, based on insufficient 

evidence to sustain a convi ction o f t he offense . 

The State is required t o prove beyond a reasonable doubt 

that the Defendant had actual not ice o f a court date t hat 

the Cou r t required him t o appear at . The State ' s evidence 

f a lls short of est ablishing t hat t he Court r equired t he 
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12 3 

Defendant to appear for a spec i f ic date , t i me , and pl ace . 

The St at e ' s evidence f all s s hor t t hat t he Defendant had 

ac tual not ice of the requirement t o appear before the Court 

at a specifi c date , t i me , and p l ace . 

And based on t hat, Your Honor, we bel i eve t he evi dence is 

i nsuff i c i ent t o s us tai n a convi c t ion . 

THE COURT: Okay . 

Mr . Cot t on . 

MR . COTTON: Thank you , Judge . 

Ah , Your Honor , State beli eve s t hat it has present e d a 

p r ima facie case , t hat i t shoul d be s ent t o the jur y fo r 

decision . 

The Court hear d evidence and was submi tted evidence , 

showing that Mr . Winckler bot h hear d t he Cour t give him a 

court date , also t ha t t here was bond paperwor k from t he 

jail gi ving t hat s ame exact court dat e t hat the Court gave 

to him at h i s arraignment hear i ng . Thank you . 

THE COURT: m en a, t he Court ' s rul i ng on a motion for a 

di r ec t ed j udgment of acquitt al , t he Cour t must take an 

initial rev iew of the evidence presented up to this point 

t o de t e rmine i f t he Stat e has submitt e d a prima fac i e c ase . 

m en I do that , I am t o view all o f t he evidence i n t he 

l ight mos t f avorable to t he De f endant, and I ' m -- mos t 

favorab l e to the St a t e , excuse me , and I ' m to gi ve t he 

St at e a ll reasonabl e infer ences t hat cou l d be dr awn from 
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the evidence. So all those i nferences must be in the 

State ' s favor. 

12 4 

In this case, I' m not quite sure yet, the type of notice. 

We have to sort that out in t he i nstructions, but he does 

have to be given some notice. When I look at the, t he law 

and t he statute and the cases t hat have looked at i t , he's 

got to know when -- what day , what time , and where, so t hat 

the order is suffi cient for a person of reasonable 

intelligence to understand it and comply wi t h it. 

I' m not too sure that -- no one real l y said t o appear i n 

this courtroom in Lake .Andes , but I think that can be 

inferred . That can be imputed . I mean, he woul d know that 

he ' s supposed to be here and not i n Si oux Falls or Yankton 

or anywhere e l s e . 

So I' m not t oo s ure t hat the ins truction pr oposed on actual 

noti ce is the law. But there -- I do find t here has to be 

notice. Otherwise, there's sufficient evidence in the 

r ecord to raise a question for t he jury to decide whether 

or not Mr . Winckler knew he had court and what date and 

time and where . And so consequently, since there are 

factual questions in issue , t he motion for a directed 

judgment of acquittal is denied at thi s time. 

Um, I ' m thinking what I ' l l do is I ' ll bring the jury in, 

and I ' ll have -- Mr . Cotton, I ' ll have you announce you ' ve 

r ested . Mr. Vol esky, I'll then ask if you have any 
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evidence -- if the defense desires to present any evidence 

and t hen you ' l l give respcnse you don ' t have any, that ' s 

what you ' re going t o stick wi t h, I thi nk . .And t hen I ' m 

going to excus e the jury and tell them I have t o have my 

f i nal j ury i nstruction conference and that 'll take us about 

a half an hour and then we 'll be ready to finish up t he 

trial. I 'll kind of give them a roadmap o f where we go 

from here . 

.Any object i on to t hat process, Mr . Cotton? 

MR. COTTON: No , Your Honor . 

THE COURT: Mr . Vol esky? 

MR . VOLESKY : No , Your Honor. 

THE COURT : All right . Bring in t he jury . 

(The she riff complies ; pause i n the proceedings .) 

THE BAILIFF: All ris e for the Jury . 

(All compl y ; jury in at 1: 22 p .m.) 

THE COURT : Thank you. Please be seated . 

(All compl y . ) 

THE COURT : Ladies and gentlemen o f the j ury, you ' ll notice 

that we stand when you enter . That ' s because right now you 

are cloaked wit h that s tate sovereignt y as j udicial 

officers . You ' ve been sworn in as j urors t o t ry t he case , 

so we rise for you the same as t hey would rise f or t he robe 

that I wear . So t ha t ' s -what ' s going on . 

We are back in the cour troom. I:efense and counsel are 
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present. 

At this time , does the State have any furt her witnesses? 

MR. COTTON: No , Your Honor. The State rests its case . 

THE COURT: All right. 

126 

Mr. Volesky, does t he defense desire t o present evidence? 

MR. VOLESKY: No , Your Honor. 

THE COURT: All right. 

So, you ' ve heard all t he evi dence you ' ve hear d in the case . 

I had to bring you in to go through t h is formal ity s o that 

both s ides, the State could properl y r est, and t he defense 

could tell us i f t hey have evidence . 

I have t o have a Jury instruction conference now. We ' re 

going to ge t those all the settled . We ' ve been working on 

them. We d i d start a litt l e lat e j ust now and I want you 

to know we didn't screw around . We were working whi l e you 

were gone trying to f igure out how the rest of the day 

would go . 

And so , you' ve he ard all t he evidence . We now need to 

compl e t e t hos e instructions, get t hem all ready . 

Where we go from here . After the instruction conference i s 

complet e and I ' ve got t hose s e t t led, you ' ll be brought bac k 

in . I will read you the instructions . Then the state ' s 

attorney wil l give his c aressing argument. Then t he 

de f ense will give closing argument . And t hen Mr . Cot ton 

will gi ve the final argument, and then the case will be 
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submitted to you for your deliber ation. 

So , be pat ient wi t h us. We ' ve got to go t hrough the 

instruct ions and get those sorted out. 

127 

We'll bring you right back in, hopef ully half an hour at 

the most . That's what I' m a iming f or, but I' m not 

promis i ng that, so . At any rate, we're about there. 

Please recal l all t he prior admonishments I've given you . 

Do not discuss t his case . Do not a l l ow anyone to d i scuss 

i t with you. Do not form or express any opinion on the 

case or de l i be rate about the case among yoursel ves until 

i t ' s finally submitted. 

So , you ' ll be waiting in the jury room or t he hallway, 

p l ease try and avoid close contact with any other people 

who might be out there . 

We'll bring you back in as soon as we can get everyt hing 

settl ed up. 

All rise for t he j ury . 

(All compl y ; Jury out at 1 : 25 p .m. ) 

THE COURT : You can close the door . 

Pl ease be seated . 

(All comply. ) 

THE COURT : We ' re in the courtroom outside t he presence of 

the j ury. 

Do you need any time before we argue these? 

None, Mr. Cotton? 
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MR. COTTON: No , Your Honor. 

THE COURT: Mr . Vol esky? 

MR. VOLESKY: Um, I don ' t believe so, Your Honor . 

THE COURT: All right. 

We'll start with t he State . 

128 

The Court gave you the proposed i nstructions over the l unch 

hour. They're essentially -- t his is the packet you 

submi t ted as stipulated, and t hen I' ve added two 

instructi ons proposed by the defense . Mr . Cotton, I don ' t 

think you proposed any other ins t ruct ions . 

MR. COTTON: Correct , Your Honor . 

THE COURT : Do you have any addit ional instructi ons you 

want to offe r at this t ime , Mr . Cot ton? 

MR . COTTON : Just t he change to Instruction 9 and 

Instructi on BA. 

THE COURT: Okay . 

And so you ' re j ust talking about objecting to the language 

in 9 and BA? 

MR . COTTON : Correct . 

THE COURT : And my quest i on, you don ' t have any additional 

inst ruct ions? 

MR . COTTON: Correct , Your Honor . 

THE COURT: All right . 

Mr . Volesky , um, do you agree t hat these are the 

instruct i ons t hat you submitted as s t ipula t ed plus t he two 

App. 88 / 331 



1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0 

11 

12 

13 

14 

15 

1 6 

17 

1 8 

19 

2 0 

21 

22 

23 

24 

25 

12 9 

that you recommended? 

What they cal l in the statute, your requested instructions . 

MR. VOLESKY: Correct , Your Honor . 

THE COURT : Do you have any additional instructions you 

want to offer? 

MR. VOLESKY : No , Your Honor . 

THE COURT: All right. 

Mr . Cotton, let ' s get to Band BA. 

Do you object to Mr . Volesky ' s proposal i n BA? 

MR. COTTON : I do to t he word "actual," Your Honor . I 

don ' t know that that is vvhat t he statute sets . I don ' t see 

that in the statute for failur e t o appear . 

Further, it ' s really the definition of "actual " that is 

concerning to t he State , as I be l i eve the definition would 

be found in 17-1-2 . Number 1, in general , a person has 

noti ce of a fact when he has act ual knowl edge of i t , has 

received notification of i t, or from a l l the facts and 

circumst ances known to him at the time i n question, he has 

reason t o know that it exists . 

The word "express" in - -

THE COURT: Okay . Now that ' s -- t hat ' s what now? What 

statute did you j ust read? 

MR . COTTON : 17- 1- 2 . 

THE COURT : Okay . Pilld you think t hat ' s what that 

Instructi on 9 shoul d say? 
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MR. COTTON: Correct. 

THE COURT: All right . 

13 0 

Let ' s talk generally about BA, other than "actual, " do you 

have any other objection to how t hos e e l ements are l aid 

out? 

MR. COTTON : No . I actuall y t hink that t hat -- I think BA 

is correct . 

THE COURT : All right . 

Mr . Volesky, your argument on BA and 9 . 

MR. VOLESKY : Thank you , Your Honor . 

Um, I think i t r e ally comes down t o , um, due process . Due 

process of the law. I t requires notice , an opportunity to 

be heard . The Supreme Court has previ ously in failure to 

appear cases discuss ed sufficiency of orders and whet her 

those cert a i n notices were s uff i cient . Most recent ly, i n a 

very recent case , I n t he I nterest of N.K., 2024 S. D. 63 , 

the Supreme Court did discuss not ice of proceedings . 

And they, the South Dakota Supreme Court identif i ed t hat 

actual notice complie s with due process . 

THE COURT: Well , that case , In N.K. was an 

abuse- and- neglect case . And t he State had filed t he 

father -- they had served the father wi th a petition , but 

i t didn ' t have a summons . And t hen they had t wo years o f 

litigation, and after the father ' s rights were terminated, 

the Supreme Court said he had actual notice because he had 
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attended court numerous times and was i nvol ved in the 

process and then didn ' t show up at a crucial hearing . .And 

they said well , actual notice satisf ies due process . 

That's because he was in court listeni ng to t he judge when 

they told h i m when certai n hear ings would be set, correct? 

MR. VOLESKY: Correct . 

THE COURT: So they're saying he had actual notice because 

he was t here to hear and see in court , r i ght? 

MR. VOLESKY: Correct . 

THE COURT: Um, but in State ver sus Vogel, Judge Hert z ' s 

orde r i n t he case over in Armour specifically s aid we ' re 

going to have a hearing i n Olivet on a certain day . Right ? 

MR . VOLESKY : Correct . 

THE COURT : .And t he Supreme Court, that ' s where they talk 

about t he due process and the p r oper not i ce? Right ? 

MR. VOLESKY : That , that ' s c or r ect . That a l so came down t o 

due process and proper notice grounds . 

THE COURT: .And they said t hat his order was vague? 

MR . VOLESKY : Vague , correct. 

THE COURT: .And the order was vague because it didn ' t say 

the Defendant had t o personally appear? Right? 

MR . VOLESKY : Right . 

THE COURT: But my order says t hat he had t o personall y 

appear . 

MR . VOLESKY : That' s correct . .And so the i nstruction, Your 
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Honor, is intended to get at t hat, he had actual notice of 

that order o f yours to appear. 

THE COURT: Okay . What if the Court just says t he 

Defendant had notice of the r equi rement t o appear and I use 

17-1-2? 

MR. VOLESKY : I still thi nk i t needs t o be actual notice i n 

order to meet due process, Your Honor . And I think t here 

are a number of ways you can prove actual notice . You 

can ' t willfully be -- you can ' t be a part of proceedings 

and willfully ignore your mail and then say you didn ' t get 

not ice of the proceedings . The Supreme Court kind o f spoke 

to that most recently . 

The , the actual notice is that he , he actually was given 

noti ce o f the date -- of t he order to appear . The date , 

time , and p l ace t o appear . 

And 

THE COURT : And t hat ' s what t hey say i n Vogel? 

MR. VOLESKY : (Nods head . ) 

THE COURT : That he has to know t he date , time , and p l ace 

and the me ans of compliance . And Judge Hertz ' s order in 

that case was deemed to be vague --

MR . VOLESKY : Right . 

THE COURT: -- so they reversed t he convi c t ion? 

MR . VOLESKY : That ' s right . And so if you have an order 

that ' s not vague , and it survives vagueness , he still needs 
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to have actual notice of that order t o meet due pr ocess. 

THE COURT: V'Jhat ' s different about Vogel t han this case is 

Vogel wasn ' t told on the record by the Judge when his 

pretrial conference was . 

The facts show that they h ad an arraignment and then l ater 

on the s tate's attorney asked for a , some deadline s and the 

Judge set them deadlines unilaterally. 

And t hen t he order t he Supreme Court deemed to be 

inadequate , or vague, did not say the I:efendant mus t 

personally appear . It's required by statut e in South 

Dakota in a fe l ony case that t he I:efendant must appear . He 

doesn ' t have any choice . Statutorily i t ' s required under 

Defendant ' s presence . 

And t hen dif ferent than t he Vogel c ase , t his Court 

personally t old him when to be here . He s i gned a bond form 

indicat ing when he had to be here . And an order that the 

Court s ubsequently entered said that he had to be 

personally present . 

So , I ' m going to go with 8 , but I ' m going to say -- I ' m 

going to strike "actual ." Do you have that statute , 17 - 1? 

MR . COTTON : I do, Your Honor . Did you mean BA, Your 

Honor, you ' re going to strike? 

THE COURT : BA. 

MR . COTTON : (Hands the Court a statute book . ) 

(The Court is reading .) 
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THE COURT: "What did you read me , Mr . Cot ton? 

MR. COTTON: Right bel ow 17-1-2, Your Honor (indicating) , 

Number 1 down here. 

THE COURT: Oh you were -- Western Bank versus RaDEC 

Construction? 

MR. COTTON: Correct. 

Well, t hat cites 57A-1-201 (25 ), which is a Uniform 

Commercial Code statut e . I don 't know i f I can use that in 

t his c riminal sense . 

He re ' s what I pl an on doing, and I ' l l let e ach of 

you -- I'll give you an opportuni ty to further obj ect , but 

I plan on instructing t he jury by having one instruction 

t hat includes 17 - 1-1 , notice is either actual or 

const ructive . 

2, actual notice consists of express information of fact . 

3, constructi ve not i ce i s not i ce imputed by l aw to a per son 

not having actual notice . 

And 4, every person who has actual not ice of circumstance s 

sufficient to put a p r udent man on inquiry as to a 

particular f act , and who omits t o makes s uch i nquiry wit h 

reasonable dil igence , is deemed t o have constructive notice 

of the fact . 

My plan on notice is j us t t o simpl y instruct them on all of 

those because I don ' t think it ' s l imited to actual notice . 

I think the r e can be constructive not ice . 
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Mr . Cott on, any objecti on? 

MR . COTTON : No objection, Your Honor . 

THE COURT: Mr . Voles ky? lilly objection? 

MR . VOLESKY : I wou l d ob j ect to t he construct ive notice , 

t he addit ional noti ce . I t ' s our pos i t ion that t he act ual 

noti ce is t he , ah, correct standard for due process . 

THE COURT: All r i ght . 

I notice in Voge l , t hey don ' t use t he word "actual noti ce ." 

In fact , t hey ' re very careful, in my opinion, with regard 

t o the use o f the wor d "notice ." 

I ' ve a l ways been of a strong opinion -- I' ve had other 

a r guments wi th Mr . Cott on on other occasions before about 

t hat , t hat you have to know when court is . And you have t o 

have that not i ce . 

Um, but t hat notice , I think, can come in numerous ways . 

And i t ' s possible that a Defendant who i s not personally 

handed a paper not ice could s till have constructive not i ce 

because someone tol d t hem t hat , i n which event , i t would 

turn i nt o actual notice . I f there ' s enough i n f ormation t o 

hear -- to determine it was actual ly communicated, even i f 

verbally but not by paper, t hat ' s a - - that' s notice . 

So the obj ect i on is noted . I t ' s wel l taken , but i t ' s 

ove rrul ed . I ' m simply going to i t give t hem the general 

law, from the law book, from 17 - 1 about notice . I ' m not 

going to dress i t up fancy . It ' s simply goi ng t o p rovide 
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BA will be given. 
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2 is amended t o remove "actual" not ice . And the jury wil l 

be instructed on all of them. 

Okay. 

State have any ot her issues with any other instruct i on? 

:MR . COTTON: No , Your Honor. 

THE COURT: Does the def ense have any other issues 

:MR. COTTON: Um --

THE COURT: Go ahe ad . 

:MR. COTTON: Sorry, Your Honor . 

So Instruct ion 9 is still being gi ven? 

THE COURT : No, I ' m replacing t hat wit h what I j ust said . 

:MR . COTTON : Got it 

THE COURT: 17-1. 

:MR. COTTON : -- okay . Nothing furt her , Your Honor . 

THE COURT : There ' s one that ' s got to come out . 

12. 

Mr . Cotton? 

Has , do you think Mr . Winckler ' s made any admission or i s 

that applicable t o the evidence here? 

:MR . COTTON: (Reading the instruction . ) 

I don 't think we need it, Your Honor . 

THE COURT : Mr . Volesky? 

:MR . VOLESKY : Are you t alking about 12? 
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THE COURT: 12. 

MR. VOLESKY : Yeah , I don ' t believe he ' s made any 

admiss i ons , Your Honor . Um 

THE COURT: I think i t ' s kind o f a non sequitur 

13 7 

instr uc t i on in this , what the evidence i s . The way I see 

it. 

MR . COTTON : I would agree, Judge . 

THE COURT: No objection t o the Court removing t hat ? 

Mr . Cotton? 

MR . COTTON : No obj ect i on, Your Honor . 

THE COURT: Mr . Vol esky? 

MR . VOLESKY : No obj ection , Your Honor . 

THE COURT : Same with 13 . 

MR . COTTON : No objecti on to that be ing removed, Your 

Honor . 

MR . VOLESKY : No object i on to that bei ng removed, Your 

Honor . 

THE COURT: 13 is removed; i t ' s out . 

And t her e ' s another one . 

15 . I don ' t think it applies . 

MR . VOLESKY : Yep, it ' s out . 

THE COURT : Mr . Cotton? 

(Nods he ad . ) 

MR . COTTON : That ' s correct, Your Honor, I don ' t t hin k i t 

applies here . 

THE COURT: Any objecti on t o t he Court t aki ng it out? 
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MR. COTTON: No objection from t he State. 

THE COURT: Mr. Vol esky? 

MR. VOLESKY: No objection, Your Honor . 

THE COURT: 15 is out. I t's removed. 

It' s not appli cable to any evidence in the case . 

And t hose are all I had. 

138 

Any, anything else on the jury instructions before t he l aw 

clerk gets to wor k on them? 

MR. COTTON: No, Your Honor . 

Nothing from the State . 

THE COURT: Mr . Vol esky? 

You can take a moment , make sure both of you, we ' re getting 

it all covered . 

MR . VOLESKY : Okay. 

(Looking at the ins t ruct i ons . ) 

(Shakes head .) 

THE COURT : Nothing? 

MR. VOLESKY : No , Your Honor , nothing . 

THE COURT : All right . V'Je ' ll be i n r ecess until t he law 

c l erk gets the instructions all ready to go . 

Kendall , meet me in chambers . 

THE CLERK: fue we doing the lot ? 

THE COURT: Oh . Be fore we recess , we talked in the jury 

room -- or i n the court in t he chambers , not the j ury 

r oom, we talked i n chambers about j uror 52 , Mr . Phe ifer . 
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And picking the alternate . By statute, i t would be Sharon 

Kriz , who ' s the last Juror drawn . 

Or it could be drawn by lot with agreement o f the parties . 

We talked about what we wanted t o do . Bot h of you seemed 

to be a little unsure. There i s an opti on, by s tipulat ion, 

if you agree, you can agree t hat Curtis Pheifer, t he Juror 

whose wife had called upset, is t he a l ternate and he could 

be excused . .Alt hough there ' s no basis to bel ieve anything 

of what she said or called has impacted him. 

We can go with Ms. Kri z by statut e or draw by l ot . 

What are your thoughts? 

MR . VOLESKY : We -- I guess I ' m open to drawing by lot , 

Your Honor. 

MR . COTTON : I ' d pre fer we go by statute , Judge . 

THE COURT : Well , then I don' t have any choi ce , i f t here ' s 

not consensus , i t has to -- I have to follow t he s t a tute . 

So it ' s going to be Ms . Kriz . .All right? 

I l et her hear the c l osing arguments and t hen I announce 

you ' re t he alternate and you ' re excused. 

.All right? Anything else? 

MR . COTTON : Nothing f rom the State . 

THE COURT : .All right . 

MR . VOLESKY : Nothing, Your Honor . 

THE COURT : .All right . 

We 're i n r ecess until we get t he instruct i ons done . 

App. 99 / 331 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

1 8 

19 

2 0 

2 1 

22 

23 

24 

25 

1 40 

(A recess is taken at 1: 45 p. m. on 

December 13, 2024, after which t he following proceedings 

occur i n t he courtroom outside t he presence of t he j ury at 

2 :06 p .m. on December 13, 2024 .) 

THE COURT REPORTER: All r ise i n honor of the Cour t . 

(All comply. ) 

THE COURT: Thank you. Please be seated. 

(All comply.) 

THE COURT: We are back in the courtroom . The Defendant is 

pre sent with counse l. The State ' s pre sent . 

And I had the c l e rk give you t hat last packe t of 

instructions . And wante d you to t ake a moment j us t kind of 

make sure that that ' s the or der we tal ked about . Mr . 

Vole s ky, I know you were out for a whil e . I ' ll give you a 

few moment s . 

(Pause .) 

MR . VOLESKY : That ' s correct , Your Honor, I j ust note on 

these t hat I do have t he citati on . There is t he c i t at i on 

on these t hat we were provided . They look correc t. 

THE COURT : Yes . They ' re , ah, so you both know, t here are 

six copies of instructions he r e (i ndicating ) . I t hought 

t hat ' s where you put them. 

THE CLERK: Yeah . 

THE LAviT CLERK: They ' re on the second shelf , Judge . 

THE COURT: So you 're allowed t o use those , but I do send 
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them t o the jury, okay? 

MR. VOLESKY : Okay. 

THE COURT: I let every two j urors share a packet o f 

instruct i ons. That' s t he way I do i t. 

MR. VOLESKY : Got you. Yeah. Ye ah. 

1 4 1 

THE COURT: So i f you want t o rel y on those . Does anyone 

anticipate proj ecting an ins truct ion on t he s c r een? 

MR. COTTON: No , Your Honor . 

MR. VOLESKY : No , You r Honor . 

THE COURT: All r i ght . 

Then i t ' s okay i f you' re us i ng your sourced i nstructions 

for you r ar gument , but i f you ' re goi ng to display anything 

to the j ury, i t must be an unsour ced j ury instruction. 

So we did t alk during t he break off t he record about the 

timing of t he arguments . I ' m not put t ing any time 

restri c t i ons on your arguments , but i f I t hink you ' re goi ng 

too long, I ' m j ust going to say that you have -- it ' s your 

five- mi nute warni ng . You both i ndi cated to me you r 

arguments will be relatively brief . 

Anything els e , Mr . Cotton? 

MR . COTTON : No , Your Honor . 

THE COURT : Anything else , Mr . Vol esky? 

MR . VOLESKY : No , Your Honor . 

THE COURT : All right . 

Notify t he j ury , the bai l iff to bring the j ur y in, sheri f f . 
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(The sheriff complies; pause in t he p r oceedings. ) 

THE BAILIFF: All r i s e for the Ju ry . 

(All compl y ; jury i n at 2 :09 p .m.) 

THE COURT: Thank you. Please be seated . 

(All compl y . ) 

THE COURT: As I indicated befo r e , at this point, I will 

read you t he i nstructions of t he l aw applyi ng t o t he -- t o 

t h i s case . 

Each s i de wil l t hen be given an opportuni ty to make their 

closi ng arguments . I c an and do l i mi t t he l avvyer s on t heir 

time . And t hen the c ase will be f i nally submitted to you 

for you r consi deration . 

The following instructions , numbered 1 through 19, 

const i t ut e the f inal i nstruct ions of t he law i n this case . 

I understand you can read. But the l aw requi res me to read 

t hese to you . I s i mpl y can ' t hand you these and send you 

back there assuming you ' ll read them, so the l aw ma kes me 

read t hem. Secondl y , I don ' t expect you to keep i t a ll to 

memory. The r e ' s a l ot in here . But you get these 

instructions with you , in the Jury room, and you get to use 

them in your deliberations . 

I provide the originals and six copi es . You are - - will be 

inst r ucted l ater t o , you know, e l ect a foreperson . And 

that foreperson brings the original instructions and t he 

ve r di c t f orm back i nt o court wi t h you. 
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These are the instr uctions. 

(The Court reads t he i nstructions to t he Jury 

from 2:11 p.m. to 2 : 22 p .m.) 

1 4 3 

THE COURT: :Mr. Cotton. You may gi ve your f i nal a r gument. 

MR. COTTON: Thank you, Your Honor. 

Ladies and gentlemen of the j ury: 

You' ve now heard all t he evidence that the St ate has to put 

forth i n t his case . 

You have jus t heard t he instruct i ons as well. The State is 

r equired t o pr ove t he mat ter beyond a r e asonabl e doubt . 

That i s a burden t hat the State take s very s e r i ous l y and is 

happy to t ake on . Nobody i n t his country should be 

convicted of a crime they did not commi t . So I happily 

take on that burden . 

Um, as you can see from the evi dence , t here ' s a bond fo rm 

signed, rel easi ng the De fendant from custody wi th the Court 

date on i t . 

The r e ' s an orde r from the j udge , f i led i n our Odyssey 

system, which is note -- which his attorney receive d notice 

of , stating when his court date woul d be . 

He did not appear f or that court date . 

His attorney and the clerk bot h testifi ed t hat he was at an 

arraignment hearing on July 31st , 2023 , and was told t hat 

h is next court date would be a pret rial conference on 

November 8th, 20 23, at 1: 30 p .m. 
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At his arrai gnment, he was informed of the charges against 

h im, which were fe l ony charges , so he fai l ed to appear in 

connection with the felony , which is the second e l ement of 

the crime of failure to appear. 

Or, excuse me , was the -- is t he f irst, um, the first 

e l ement. The second element was t hat he had noti ce . 

As we ' ve established he had notice via the bond paperwork, 

the letter f rom his at torney, actual l y being in court wit h 

his attorney and being told when t he Court date would be , 

and t hen t he order from the Court a l so stating that he was 

r equired t o be he r e . 

The State believes it has met its burden of proof beyond a 

reasonable doubt . 

You also heard from the clerk and the , Mr . Goehring, 

his Hazen Winckler ' s prior at t orney, that he did fai l to 

appear for that pretrial conference in November . 

With that being said, ladies and gentl emen of the j ury, you 

have a very i mportant task , that t ask is to enforce the 

law. 

The State believe s it has reached its burden and woul d ask 

that you return a ver dict of guilty in this case . Thank 

you . 

THE COURT: Thank you, Mr . Cotton . 

Mr . Volesky . 

:MR . VOLESKY : Members of the jury : 
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The Defendant (indi cating) , Hazen Hunter Wi nckler, is now 

afforded an opportunity to argue t he case with you. But 

I' m not going t o argue with you. I' m goi ng t o discuss some 

fundamental principles, vvhich guide your consider at i on i n 

this case . 

America is by fa r t he greates t experi mental nation t hat 

ever exist ed. Built on a foundation of ideals from t he 

Declarat i on of I ndependence, the Const ituti on , and t he Bi l l 

of Right s , the presumption o f i nnocence, and t he right not 

to t estify. 

The proposition that before t he gove rnment coul d t a ke away 

l i f e , liber ty, or property, due process is requi red, 

including noti ce and opportunity to be hear d. 

In December 1770 , John Adams , our forefat her who would go 

on t o become the second president of the United Stat es , 

defended British soldiers accused of ki llings in the Boston 

Massacre . He did so because he upheld the ideals upon 

which Ame ric a would be founded, s t ating, quote : V\lhat you, 

what you doubt of, do not do. Err on acqui t t al rather than 

punishment . 

Because of our exi s t ence , so many around the gl obe have 

looked t o us as a model , an example of freedom, libe rty, 

democ r acy . A beacon o f hope and a l i ght to the future . 

You, members of t he j ur y , are t he embodiment o f these 

i deal s , which you uphol d by your solemn dut y in this 
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courtroom today . 

Ul timatel y , it's what you determine to -- i t ' s what you 

determine to be t he f acts , that's what ' s i mportant . .And 

we'll all l i ve with that. 
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You have t he empowered t o do justi ce . You 're empowered t o 

ensure t hat this great system of ours works . 

Listen for a moment. From history. Frederi c k Ibug lass , 

who was an advi ser t o one of our gr eat fo refathers , 

President Abraham Lincoln. He sai d short l y after t he 

s l ave s we re free , quot e : In a composi t e nat i on like ours, 

as be fore the l aw, there is no rich , no poor , no high , no 

low, no white , no black, but common country , common 

c i t i zenship , and a common destiny. 

That marve l ous statement was made mor e than 150 years ago . 

It' s an ideal wor t h striving fo r and one we s til l s t r ive 

fo r . Cer t a i nly in t his great nation o f our s , we ' r e t rying . 

Wi th a jury such as this, we hope we c an do t hat in t hi s 

part i cular case . 

Member s of the j ury , as we c onclude thi s tria l , I want to 

di scuss with you the f undament al princi ple s t hat guide our 

justice syst em . The pr e sumption o f i nnocence i s t he 

cor ne rst one of our legal syst em. 

Hazen Winckl er, a young Native .Ame r ican man, stands be for e 

you (indicating) -- sit s be f ore you, rather , presumed 

innocent o f the charge agains t hi m. 
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This pres umption has remained with him throughout the trial 

and can onl y be overcome if the St ate has proven his gu i l t 

beyond a reasonabl e doubt . 

It is also f undamental that a defendant has a right not t o 

testify. A r ight sacredly protected by our Consti tution . 

This i s a right that cannot be held against the Defendant 

in any way. 

Our syst em requires that t he burden of proof beyond a 

reasonabl e doubt lies entirely wi t h the St ate , and t he 

Defendant is unde r no obligat i on to prove his innocence or 

provide any expl anation . 

The State has the burden in this case . 

They must present evidence that convinces you beyond 

reasonable doubt that t he Defendant was ordered by a court 

to appear before i t , t hat he had notice of t hat 

requirement , and t hat he failed to appear . 

I t's a high standard . The highest i n our legal syst em. 

And i t i s not enough fo r t he State to simpl y present a 

p l ausible or a like ly scenario . They must provide evidence 

that leaves no room for any reasonable doubt . 

I urge you to carefully consider whether the State ' s 

evidence meets the stringent and heavy burden required t o 

convic t. We heard the evidence presented by the Stat e . 

There are gaps, uncertainties , inaccuracies , and plausible 

expl anati ons t hat are unexpl a ined in the St a t e ' s case . 
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That leaves reasonable doubt , members of t he jury . 

We heard t he State present evidence of a bond form, o r bond 

paperwork. It was (indicating) Exhibit 1. This was 

produced by the Charles :Mix Count y Sheriff's Office , it 

says . This i s not a court order . The J udge didn ' t s i gn 

this . This i sn 't i ssued by a court . 

In fact, if you look at the Court's ori ginal bond o rder for 

t he case (indicati ng ) that you have as Defendant ' s Exhi bi t 

A, specifying t he conditions of r e l ease, t he Court ' s act ual 

bond order stat e s nothi ng about appeari ng for a pr etri a l 

conference on November 8th , 2023 . 

The State has produced no other bond form . 

Next , you heard evidence about an arraignment . On July 

31s t of 2023 . 

The Defendant was there . The Court gave its order from t he 

bench. And Exhibi t 4 i s the t ranscript (indicating) . The 

relevant part of Exhibit 4 , page 12 l i nes 17 through 24, i s 

the Court giving the oral argument -- or , the oral ruling 

from t he bench, setting a pretrial conference dat e , but not 

stating anything about the Defendant being required to be 

the r e . 

Then, you have the Court ' s order setti ng date and time for 

trial and t hat ' s Exhibit 2 you ' l l see . Exhibi t 2 was 

issued after the arraignment on July 31st of 2023 . Ther e ' s 

absol ut e l y zer o evidence tha t t he De f endant ever actual ly 
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Where' s the cert ific ate of servi ce? 
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We heard, from the Cler ks of Courts , Clerk Robertson, 

testimony, no certificate of service on Exhibi t 2 . No 

certification that it was ever provided t o the Defe ndant . 

I as ked the State, wher e's the certificate of service at? 

There is no certificat e of service . No evidence t hat t he 

Defendant actually had notice of t he Court ' s requirement to 

appear at the pretrial conference . 

Finally , we heard from the Defendant ' s f ormer couns el , Mr . 

Goehring . His test imony added nothing to support not i ce . 

Mr . Goehring never testified that he sent t he Defendant a 

copy of Exhibit 2, the order requiring him to appear . Mr . 

Goehring merel y stated that he sent t he Defendant a let ter, 

and you can read i t in t he transcript . He didn' t p r oduce 

any l ett er f or evi dence . V'lhat did it actually say? 

If it was even sent? 

Most importantly , we heard Mr . Goehri ng admit on the stand 

that he doesn ' t even know if Mr . Winckler actual ly received 

his purported letter . He was Mr . Winckler ' s former 

attorney, and Mr . Goehring was enable to test ify if Mr . 

Winckler had actually received notice of a requirement to 

appear on November 8th, 2023 . 

The State ' s evidence is weak . I t ' s lackluster . And it ' s 

insufficient t o meet t he h igh and heavy burden r equi red by 
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our syst em of j ustice . 

As you deliberate , remember t hat you are empowered to do 

justice. The presumption of innocence i s not a mere 

formality . It is a profound principl e that i nsur e s 

fairness and j ustice. It requires t hat i n the case of any 

reasonable doubt, you must ret urn a verdi ct of not guilt y . 

The Stat e has not met its high and heavy burden in t his 

case of proof beyond a reasonable doubt , as required t o 

convince -- to convict the Defendant , Hazen Winckl er, of 

the c rime charged (indicating). 

The evidence presented is insufficient . You , membe rs of 

the Jury , are therefore empowered by your solemn duty in 

our great system to uphol d the presumption o f innocence and 

return a verdi ct of not gui lty. 

Thank you for your time . 

THE COURT: Thank you, counsel. 

:Mr . Cotton, you can give your final argument . 

MR. COTTON: Thank you, Your Honor . 

Ladies and gentlemen : 

Once again, :Mr . Winckler was given notice fou r different 

t imes . At his arraignment he ar ing on the bond paperwork, 

that he signed . Notice in the or der f rom t he Court , which 

was dat ed in August, so , a ft e r Exhibit A, which aga in, i s a 

pre liminary sent by -- a p reliminary bond set by t he 

magi s tra t e judge . It happens i n every s i ngl e case . Judge 
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Anderson t hen had an arraignment , where he set additional 

conditions , inc luding the court date , vvhich was on t he bond 

paperwork, signed by Mr. Winckler before his rel ease. 

Um, and fur ther, Mr. Goehring did send him a l etter. So , 

the Stat e beli eves that i t has reached its burden o f proof . 

Pl ease go back, read the transcripts, look over the bond 

paperwork, and the Court order. Just l ook at the exhibits. 

Thank you. 

THE COURT: Than k you, counsel. 

At this time , the alternate is announced . And t her e ' s two 

ways i t can be done . One i s t hat the -- t he default i s 

that the last j uror drawn i s t he alternate and t he other i s 

i t can be dr a-wn by lot . And in t his case we ' re going with 

the de fault rul e , so Sharon Kriz , you are t he a l ternate 

Juror . You are excused at this t i me. I' d like to t hank 

you for taki ng t he t i me today and sacr ifi c i ng your day t o 

come in her e for this important service, but as you heard 

me tell t he othe r peopl e how i mportant i t is and I do 

appreciate you being here . 

But we don ' t need you today. We ' ve got the 12 we need and 

you ' re excused at t his time . You ' re relieved of your 

admonishment . You ' re f r ee to talk about your experience as 

a juror at thi s time . 

JUROR MS . KRIZ : Okay . 

THE COURT: You may go . 
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You'll give your l aniar d t o t he bail iff. 

(The a l ternat e Juror, :Ms . Sharon Kriz , exits the 

courtroom. ) 

THE COURT: The bailiff wi l l now come f orward and be sworn . 

(The bailiff complies and i s sworn. ) 

THE CLERK: Do you solemnly swear that you wi l l take t h is 

jury to a private and convenient place, t hat you will not 

a l low any person , i ncluding yourself , t o communicate wi th 

t he j urors except by order o f the Court , unt i l they have 

reached a ve rdic t, and that when a verdi ct has been 

r e ached, you will return them i nto the Court , so he l p you 

God? 

THE BAILIFF: I will . 

THE COURT : All right . 

Now, you 'll go wi t h t he bailiff t o the Jury r oom to 

de liberate the case . 

Now, if you -- in my instructions if you have any 

questions , you can send a note by the bailiff . And then 

the county would pay for your supper, i f you ' r e here that 

late . If you deliberate very long, it looks l ike you ' re 

going t o ge t i nto t he dinner hour, you need t o let the 

bailiff know. Our options a re essent i ally ordering pizza. 

We can chaperone you to a restaurant . That' s Pi ckstown or 

Wagner or Geddes , so it ' s not ver y convenient for Lake 

Andes . Usual ly t he j uror s order a pi z za or chi cken or 
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somethi ng l i ke that . The poi nt is, if you get t o that 

point i n t he day , l et the bail i f f know so we c an get t h i ngs 

promptly or dered f or you . 

All rise f or the j ury . 

(All compl y ; Jury out a t 2 : 40 p.m. ) 

THE COURT: Pl ease be seated. 

(All compl y . ) 

THE COURT: We remain in the courtroom . All parties and 

counsel are present . We ' re outside the presence of the 

Jury . 

Anything e lse by t he State? 

MR . COTTON : Nothing further , You r Honor . 

THE COURT : Anything, Mr . Volesky? 

MR . VOLESKY : Um, no, Your Honor . 

THE COURT: All right . Counsel i s t o r emai n available . 

Mr . Volesky, I called you the other day and I got that 

phone number f rom Mr . Cotton . I t ' s a 999 , I think? 

MR . VOLESKY : Correct . 

THE COURT : Is that what I call you on now? 

MR . VOLESKY : Yes . 

THE COURT : Okay . I have still have it writ t en on my -- i n 

my chambers , so if we get a notes from the j ury, I want you 

to r espond as pr ompt ly as you can , so we can r e ad the not e 

together and fashion a response t o i t . And, so try and be 

p r ompt when we call you, all right? 
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MR . VOLESKY : Okay. 

THE COURT: We ' re i n recess until the Jury reaches a 

verdict . 

MR . VOLESKY : Okay. 

THE COURT: Kendall ? 

THE LAW" CLERK: Yes . 

THE COURT: Give these instruct i ons t o the bail iff . 
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I ' m i ns tructing t he law clerk t o gi ve the original 

instructi ons to the bailiff f or delivery to the foreperson . 

And t hey ' ve got all them copi es you made ? 

THE LAW" CLERK: Yep . He got all of them . 

THE COURT : All right . 

(The proceedings t hen recess at 2 : 43 p .m. on 

December 13 , 2024, after whi ch t he f ollowing procee dings 

occur i n t he court r oom at 3 : 05 p .m. on Decembe r 13, 2024 . ) 

THE COURT REPORTER: All rise i n honor of the Cour t . 

(All comply. ) 

THE COURT: Thank you . Please be seated . 

(All comply.) 

THE COURT : The record should show that it is 3 : 06 p .m. 

are in t he courtroom. The Defendant and counsel are 

present . And Mr . Cotton appear s for the State . 

I was advised by the bai l i ff t hat the jury has reached a 

verdict . 

She r i ff, tell the bai l i ff to conduct the j urors into t he 

We 
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courtr oom. 

(The sheriff complies . ) 

THE SHERI FF: (Out i nt o the hallway) : Mark . 

(Pause i n t he proceedi ngs . ) 

THE BAILIFF: All r i se for the Jury . 

(All compl y ; j ury in at 3 : 07 p. m. ) 

THE COURT: Thank you. Please be seated . 

(All comply. ) 
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THE COURT: The record shoul d show we ' re in the courtroom. 

All necessary parti es are present, including the De f endant 

and his counsel, and the state ' s attorney. 

At this time i t ' s required that the c l erk call a roll of 

t he j urors who decided the case. 

Clerk will cal l t he roll . 

THE CLERK: Richard Lucas? 

THE JUROR: Here . 

THE CLERK: Kurt Breen? 

THE JUROR: Yes . 

THE CLERK: Linda Ellwanger? 

THE JUROR: Here . 

THE CLERK: Douglas Gunnare? 

THE JUROR: Here . 

THE CLERK: Jarod Tegethoff? 

THE JUROR: Here . 

THE CLERK: Lynn St athe r ? 
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1 THE JUROR: Here. 

2 THE CLERK: Derek Dickerson? 

3 THE JUROR: Here. 

4 THE CLERK: Gary Boltjes? 

5 THE JUROR: Here. 

6 THE CLERK: Curtis Pheifer? 

7 THE JUROR: Here. 

8 THE CLERK: Ross Beeson? 

9 THE JUROR: Here. 

10 THE CLERK: Milton Mallory? 

11 THE JUROR: He r e . 

1 2 THE CLERK: Kristen Maynar d? 

13 THE JUROR: Here . 

14 THE COURT : Is that it? 

15 THE CLERK: Yeah. 

16 THE COURT: Mr. Cotton , are you satisfied thi s lS the Jury 

17 that was sel ected to try the issues in this case? 

1 8 MR. COTTON: Yes, Your Honor. 

19 THE COURT: Mr . Vol esky, same quest ion? 

2 0 MR . VOLESKY : Yes , Your Honor . 

2 1 THE COURT: Has t he jury reached a verdict? 

22 THE FOREPERSON : We have , Your Honor . 

23 A JUROR : Yes . 

2 4 THE COURT : Have you e l ected a f oreperson? 

25 THE FOREPERSON : We have . 
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THE COURT: Is that you , Mr. Dicker son? 

THE FOREPERSON: Yes, Your Honor . 

THE COURT: Have you fil l ed out and compl eted the j ury 

verdict form? 

THE FOREPERSON: I have . 

THE COURT: You will fold i t in half with t he contents 

inside. You will hand that t o t he bailiff. 
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(The foreperson complies ; t he bailiff hands t he 

verdi ct to t he Court .) 

THE COURT: The bailiff will r eturn the verdi ct form to the 

foreperson . 

(The bailiff complies .) 

THE COURT : Mr . Dickerson, you wil l stand and read the 

verdict . 

THE FOREPERSON : We, t he jury, duly i mpaneled in the 

above - ent i tled acti on, and sworn to t r y the i ssues t herein, 

f i nd the Defendant , Hazen Hunter Winckl er, as t o t he charge 

of failure to appear, guil ty . 

THE COURT : And you ' ve signed and dated i t this day? 

THE FOREPERSON : Yes , sir . 

THE COURT : You will de l iver t he verdict to t he bailiff . 

Bailiff will file it with the clerk, who will record i t in 

the minut e s . 

(All comply. ) 

THE COURT: Dees the St a t e desire that the j ury be poll ed? 
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MR. COTTON: No , Your Honor. 

THE COURT: Mr . Vol esky, do you desire that the jury be 

polled? 

MR . VOLESKY: Yes , Your Honor. 
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THE COURT: All right. Every part y has a r ight, i ncluding 

the Stat e , to poll the Jury. 

And so t he clerk will call another roll . And i f you agree 

with t he verdict as read by the foreperson, you will say 

yes . I f you disagree with the verdict as r ead by the 

forepe rson, you will say no . 

So the question posed, is this your verdi ct? Yes o r no? 

Tuesday we had people saying guilty, you know, whatever . 

That ' s not the issue . That ' s , that ' s not -- we ' re not 

asking for your vote . 

The quest i on is , do you agree with the verdi c t , i s t hat 

your verdict? 

The clerk will call the roll . 

THE CLERK: Richard Lucas? 

THE JUROR: Yes . 

THE CLERK: Kurt Breen? 

THE JUROR: Yes . 

THE CLERK: Li nda Ellwange r ? 

THE JUROR: Yes. 

THE CLERK: Douglas Gunnare ? 

THE JUROR: Yes . 
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THE CLERK: Jarod Tegethoff? 

THE JUROR: Yes. 

THE CLERK: Lynn Stather? 

THE JUROR: Yes. 

THE CLERK: Derek Dickerson? 

THE JUROR: Yes. 

THE CLERK: Gary Boltjes? 

THE JUROR: Yes . 

THE CLERK: Curt i s Pheifer ? 

THE JUROR: Yes . 

THE CLERK: Ross Beeson? 

THE JUROR: Yes . 

THE CLERK: 11ilton Mallory? 

THE JUROR: Yes. 

THE CLERK: Kris t en Maynard? 

THE JUROR: Yes . 

THE COURT : All right . 

The verdi ct is unanimous. 
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At this time , I would like to t hank you for your service . 

I can ' t thank you for a verdict and I do not do so, but I 

thank you for your s e rvice . 

You heard what we ' ve said before about how good of a system 

we have in our count ry and it all rel ies upon you people 

sacrificing your day for this impor tant civil service . 

Without you, i t doesn 't work. 
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As I've s aid, it's -- there's a l ot of brilliance to how 

our forefathers put i t a l l together and we t a ke all of you 

from differ ent walks o f l ife, diff e rent ages , experiences , 

and perspectives, and you sit and hear the evidence . And 

t hat ' s one good way t o decide a cas e . Tha t everybody has a 

voice . And you have to reach unani mity t o make a dec i sion , 

either way. 

And so i t only works with your he l p and sacri f i ce, so my 

much appreci at i on to you for comi ng in and doing thi s 

t oday . 

You are rel ieved of your admonishments . You ' r e free to 

talk about your experiences as a juror . You can post about 

it and blog about it and talk about it . 

More importantly , if you don ' t want t o talk about it , you 

don ' t have t o and no one can fo r ce you t o do so . 

So , at t his time , you ' r e excused . And when you get up t o 

leave, you can take your notes with you, if you want to . 

I f you don ' t want them, you can l e ave t hem here . But when 

you ge t up t o l eave , hand the bail iff you r laniard, and 

then you ' ll be free to go . 

All rise for the jury. 

(All comply; jury out at 3 : 14 p .m. ) 

THE COURT: Pl ease be s e ated . 

(All comply. ) 

THE COURT: We ' re i n t he courtroom. The j ury ' s been 
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excused. 

Mr . Cotton, you ' re directed to submi t a j udgment of 

conviction i n accordance with Sout h Dakota statute . 

1 61 

All post - trial motions wil l be due i n accordance wi t h t he 

rules of criminal procedure. Those are timed , whether 

they're a new trial or whatever the case may be . 

You can file them di rectly with t he c l erk, as far as 

getting them noticed up for hearing as well. 

Dees t he State des ire a presentence invest i gat i on? 

MR. COTTON: No , Your Honor . 

We do s t ill have t he matter of 

THE COURT : I guess we stil l have another trial before we 

get to that point, don ' t we? 

MR . COTTON : Correct, Your Honor . 

THE COURT: So , for t his recor d , just to be clear, t his 

trial was to commence on Wednesday . There were water main 

breaks around Lake Andes . I t a ffected the courthouse where 

we didn ' t have water Wednesday unt i l noon so I had to move 

the trial . I moved it to t oday . Today was t he intenti on 

of the parties to try the Part II Information . And the 

Defendant wants a jury trial on t hat i ssue as well . 

Mr . Volesky, is that stil l the case? A trial on t hat? 

Either a jury t rial , a cou r t trial , or admit t ing t o some or 

a portion of the Part II Informat ion? 

MR . VOLESKY : Ah, yes, Your Honor . At this time nothing ' s 
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changed in that regar d. 

THE COURT: All right . 

So, wn, Mr . Winckl er has other cases pending . We have a 

hearing set for Monday . And we ' re j ust goi ng t o have t o 

regroup on Monday to figure out the s t atus of those and 

reset t hat Part II Information trial as soon as we can . 

1 62 

An interest ing question has arisen, in my mind. The 

180-day r ule says we have to have a trial wi thin 180 days 

on t he indictment ; I' m not too sure we have to have a tri a l 

i n 180 days on the Part II . I don 't -- I' ve neve r seen 

that issue raised before . And I don ' t know exactl y what 

the law is . So we ' ll tal k a lit t l e bi t more about t hat on 

Monday. 

The Defendant is remanded to the custody of the sheri ff . 

Anything else by t he Stat e ? 

MR. COTTON : No , Your Honor . 

THE COURT: Anything else , Mr . Vol esky? 

MR. VOLESKY : No , Your Honor . 

THE COURT: That concludes the mat t e r . 

MR . VOLESKY : Thank you . 

MR . COTTON : Thank you, Judge . 

THE COURT: State will submit t he judgment . 

(The trial p roceedings then conclude at 3 : 17 p .m. 

on December 13 , 2024 .) 
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STATE OF SOUTH DAKOTA 

COUNTY OF DOUGLAS 
: ss REPORTER' S CERTIFICATE 
) 

This is t o certify that I , Melissa A. Odens , RPR, Offic i a l 

Court Reporter and Nota ry Public i n and f or t he above-named 

county and s t ate, do he reby certi fy that I r eported t he 

proceedings of the fo regoing case , and the fo r egoi ng 162 

pages, inclusive , cont ain a f ull, true, and accurate r ecord 

of the proceedi ngs so had. 

Dated at .Armour , South Dakot a , this 14t h day of 

March, 2025 . 

My cormnission expires : April 4, 2026 

/s/ Melissa A. Odens 
Melissa A . Odens , RPR 
Offic i a l Court Reporte r 
and Notary Publi c 
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Attorney at Law 
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Re: State of South Dakota v. Hazen Winckler - 11 CRI297 

Dear Counsel: 

This matter came before the Court on a motion to dismiss for violation of the 180 day 
rule filed by the Defendant, which was briefed by both sides, but never set for a hearing. The 
Defendant has various other cases pending with this Court, including a case of possession of a 
controlled substance and possession with the intent to distribute a controlled substance 
(11 CR123-172). The Defendant was released on bond on the possession of a controlled 
substance case and failed to appear for his arraignment. As a result, the State charged the 
Defendant in this case with felony failure to appear. Consequently, this case is derivative of the 
primary case against the Defendant. On August 13, 2024, the Defendant filed a motion to 
dismiss. On August 21, 2024, the State replied to the Defendant's motion to dismiss and on 
August 22, 2024, the Defendant filed a responsive brief. The matter was never set for a hearing 
before this Court and counsel reminded the Court of the motion during an informal status 
conference in chambers during the week of November 11th

, 2024. 

FACTS 

The State filed a complaint initiating thi:s case on November 14, 2023, alleging that the 
Defendant had failed to appear at his arraignment on on his primary charge (11 CRI23-297) on 
November 8, 2023. A warrant was issued for the Defendant's arrest on November 22, 2023. The 
Defendant was arrested on January 28, 2024. The Court's file shows that the clerk went to 
conduct an initial appearance and the Defendant advised that he would be representing himself 
(see clerk notes). On February 13, the clerk notes indicate that there was good cause to continue 
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the preliminary hearing because the Defendant was now requesting a Court appointed attorney. 
On February 22nd, the Defendant was indicted for failure to appear and a preliminary hearing 
was not needed. 

Initially an arraignment was scheduled on the indictment for March 11, 2024. A hearing 
was also held on the Defendant's controlled substance case on February 14, 2024, at which time, 
the Defendant had a conflict with his initial Court appointed counsel and wrote a letter to the 
Court (filed) asking for substitute counsel. The Defendant became disruptive in the courtroom 
on this day when the court initially denied the motion for substitute counsel and needed to be 
restrained by law enforcement. The Court denied his motion to terminate his counsel. The Court 
advised his initial Court appointed counsel, Keith Goehring, to give the Defendant a few days to 
cool off and then go back and talk to him in the hopes that any conflict could be resolved. 
Sometime later, his Court appointed counsel contacted the Court, and based upon that 
conversation, the Court determined that an obvious irreconcilable conflict exists that cannot be 
mended between Mr. Goehring and the Defendant. The Court sent an email confirming this on 
March 6, 2024, which is filed for the record. On March 11th, the Court appointed current 
counsel, Tucker Volesky, to represent the Defendant. The Court conducted an arraignment on 
the indictment in this case on April 8, 2024. Up to this time, most of the delay was caused by the 
Defendant refusing to allow the clerk to complete his initial appearance, his delay in getting 
Court appointed counsel for his preliminary hearing, and his letter motion in 11 CRI23-297, 
requesting substitute counsel and the Court's consideration and resolution of that request. 

At the arraignment, the Court set a trial for August 19, 2024. On May 13, 2024, the 
Court entered an order which scheduled a separate motion hearing to consider aJl of the 
Defendant's pending cases, including a motion to dismiss for lack of jurisdiction (tribal 
jurisdiction) and a motion to suppre~s evidence in the controlled substance case, which he filed 
on April 25. 2024. Consequently, the order setting a hearing filed on May 13, 2024, was to 
address the various motions the Defendant had filed in his other cases, as the Court was trying to 
keep all of the cases together on the same time line as much as possible. It was agreed between 
the parties that all cases would be continued until the Court could resolve the Defendant's motion 
to dismiss for lack of jurisdiction, which was filed in all other cases and in this case on August 
14, 2024. On August 13, 2024, the Defendant had filed the present motion to dismiss for 
violating the 180-day rule. On October 1, 2024, this Court issued its Memorandum Decision 
denying the motion to dismiss for lack of jurisdiction. Based on the prior continuance, the trial 
in this case is now set for December 9, 2024. This motion, filed August 13, 2024, as well as the 
motion to dismiss based upon lack of jurisdiction, stopped the 180-day clock from running as per 
the statute. 

In this case, the Defendant has caused delay by filing a request for substitute counsel and 
the Court's efforts to resolve that issue. The Defendant also was refusing to accept Court 
appointed counsel initially, which caused a delay in him having a preliminary hearing on the 
matter. The Defendant has also filed motions in this case and his primary case asserting that this 
Court lacks jurisdiction. All of those motions in his various cases were resolved in one 
memorandwn opinion and order in early October of 2024. 

RULING 

Based upon this Court's assessment of all of the facts, when it excludes all of the delay 
caused by the Defendant's actions, including his motions, the Court fin<ls that the 180-day rule 
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has not expired, the delay having been caused by the Defendant's actions and motions, and that 
the motion do dismiss on the 180 day rule should be denied. The State shall submit detailed 
findings of fact and conclusions of law in support of this Memorandum Decision. The State 
should be mindful in doing so that actions taken in 11 CR123-297 and 11 CRI23-l 72 both had an 
impact on this case and any delay that may have occurred. 

cc: Clerk of Courts for filing 
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Hon. Bruce V. Anderson 
Circuit Court Judge 
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STAn: Of sourH DAKOTA 

COUNTY OF CHARLES MIX 

ST.~n: OF SOl'.TH DAKOTA. 
Plaintiff. 

HAZEN HUNTER Wll\CKtER 
Defendant 

) 

:SS 
) 

I~ CIRCLIIT COl1RT 

l-°IRST JUDICIAL CIRCUIT 

ORDER DENYING DEFENDA!'t.T'S 
MOTION m DISMISS 

The abo\'C: entitled matta- ha\'ing come ~fore the Honorable Bmce \', Andcnon oo the 14th 
day of Augu.-.t. 2024, pursuant to a ~lotion to Di:smi!i....; fitc..-d hy Defendant 1lvough hi..; ooumc:I of 
record Tuck«:1" J. VolC8ky. the State being l't'prescntcd by Chelsea Wenzel, Assislant AUomcy 
General and Ste\'ffl R. Cotton. Charles ~fix ColDlty State ·s Attomr:y: th.: parties ha\·u1g ent.:roo into 
a stipulatioo and agrcc:mc11l a:s to the underlying fact.<i~ the Cow1 ha,·ing cntcn.-d a briefing schedule: 
and tlk! partic.'S ttspccti\·e briefs huing bi:~ filed with the Court for iL-. c.."Oltsidcration hcrdn~ and 
the Court ha\'ing been fully advii.c:d in lhc po:mii..:s. ii hereby 

ORDERED lhat lhe Dcfondant's !\-lotion to Dismiss is dcnkd a.-. rcfkc..-tcd in the Court's 
Memorandum D«i5ion filed on October hit, 2024 and incorporated hi:rcin by this ref Ct"cncc 
thc:rc10. 

Attfft: 
Robertson. Jennifer 
Clerk/Deputy 

ti) 

Filed on:10/1112024 Charles Mix County. South Dakota 11 CRl23-000297 
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FILED 
OCT -1 2024 

STATE OF SOUTH DAKOTA~ IN CIRCUIT COURT 

COUNTY OF CHARLES MIX ~~ST JUDICIAL CIRCUIT 

STATE OF SOUTH DAKOTA, * 11CR123-l 72 
Plaintiff, * 11 CRI23-297 

* l 1CRI24-60 
* 11CR124-85 

vs. + 
• MEMORANDUM DECISION 
* (JURISDICTION) 

HAZEN HUNTER WINCKLER, • 
Defendant. • 

This matter came before the Court on the defondant's motion to dismiss for lack of 

jurisdiction in 11CRI24-60 and 11CRI24-85 filed on June 19, 2024, as well as on subsequent -

motions to dismiss for lack of jurisdiction in 11 CRI23-l 72 and 11 CRI23-297. A judicial oi'der of 

reassignment entered on August 22, 2024 permitted defendant's motions in all aforementioned 

cases to be brought on for a heuring on September 11, 2024. The hearing was held at the Charles 

Mix County Courthouse in Lake Andes, South Dakota, with the Honorable Bruce V. Anderson 

presiding. The State was represented by Charles Mix County state's attorney, Steven Cotton, 

Chelsea Wenzel, of the South Dakota Attorney General's Office. Hazen Hunter Winckler 

("Defendant") w~ present and represented by Tucker J. Volesky. 

Defendant, through his attorney, initially filed an Affidavit with Exhibits 1 through 23 on 

June 26, 2024 and a brief in support of their motions initially on July 10, 2024. The State, through 

its attorney's, initially filed a brief in response to the motion to suppress as well as an Affidavit 

with Exhibits A thruugh G on August 9, 2024. Lastly, Defendant, through his attorney, filed a brief 

in response to the state's brief on September 10, 2024. The parties agree that the affidavits and 

exhibits submitted in support of or in opposition to the motion would constitute the factual record 
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upon wruch the issue would be decided and agreed that there would be no further testimony or 

evidence submitted on the motion. The Court, after reviewing the briefs and exhibits attached, 

now issues its decision. 

Facts 

On file 11 CRI23-172 the defendant was charged by an information, alleging in Count I, 

that on July 20, 2023, the defendant committed the offense of unauthorized distribution of a 

controlled substance, as to Count 2, on the same date, the state alleges the defendant committed 

the offense of unauthorized possession of a controlled substance, and that as to Count 3, on the 

same date, the state alleges that the defendant committed the offense of keeping place for use or 

sale of a controlled substance. These offenses allegedly occurred within the city of Lake Andes 

on a former Yankton Sioux aliotment, the same allotment considered in State v Selwyn, 11 CR120-

276. 

As to file 11 CRI23-297 the defendant was charged by indictment is:sut:d by lhe Charles 

Mix County grand jury, alleging in Count 1, that on November 8, 2023, the defendant committed 

the offense of failure to appear. This offense allegedly occurred at the Charles Mix County 

Courthouse in Lake Andes, on the same allotment. As to file 11 CRJ24-60 the defendant was 

charged by an information, alleging in Count 1 and 2, that on February 14, 2024, the defendant 

committed the offense of simple assault. These offenses also allegedly occurred at the Charles Mix 

County Courthouse in Lake Andes, on the same allotment. As to file 11 CRI24-85 the defendant 

was charged by an information, alleging that on April 2, 2024, the defendant committed the offense 

of simple assault. This offense allegedly occurred at the Charles Mix County jail in Lake Andes, 

also on the same allotment. 
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The parties have agreed that the for the purposes of defendant's motions, defendant is an 

enrolled member of the Yank.ton Sioux tribe, and that all defendant's alleged crimes occurred on 

the same tract of land (a fonner allotment of the Yankton Sioux Reservation) discussed in great 

detail in this Court's decision in State v. Selwyn 11 CR120-276 (see attached) entered on April 7, 

2022. Accordingly, the Court will rely on the classification and the chain of title of the property 

laid out in Selwyn, as supplemented by any additional materials submitted in this matter, for the 

purposes of ruling on the motions before the Court in this instance. 

Analysis 

Congress has defined Indian Country for purposes of jurisdiction in 18 U.S.C. 1151, which 

provides as follows: 

Except as otherwise provided in sections 1154 and 1156 of this title, the term 
"Indian country", as used in this chapter, means (a) all land within the limits of any 
Indian reservation under the jurisdiction of the United States Government. 
notwithstanding the issuance of any patent, and, including rights-of-way running 
through the reservation, (b) all dependent Indian communities within the borders of 
the United States whether within the original or subsequently acquired territory 
thereof, and whether within or without the limits of a state, and (c) all Indian 
allotments, the Indian titles to which have not been extinguished, including rights­
of-way running through the same. 

Defendant argues that the location of all the alleged offenses qualifies as Indian country as defined 

wider each subsection of, (a), (b), and (c), of§ 1151. However, this Court finds that the defendant's 

arguments under subsection (a) and (c) are controlled by this Court's reasoning and decision in 

Selwyn. The relevant facts and the arguments advanced are essentially identical between the two 

cases for all constructive purposes. Consequently, this Court finds, based upon prior precedent and 

the reasoning laid out in Selwyn, that the location of the defendant's alleged crimes docs not qualify 

as Indian country under subsection (a) or (c), of§ 1151. Any additional or further novel arguments 

presented on those issues by the parties here are denied by this court. 
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The remaining question is whether the location of the alleged offenses qualifies as a 

dependent Indian community under § 1151 (b ). The Supreme Court has held that qualification as 

Indian country as a "dependent Indian community" under subsection (b) of§ 115 I "refers to a 

limited category of Indian lands that are neither reservations nor allotments, and that satisfy two 

requirements-first, they must have been set aside by the Federal Government for the use of the 

Indians as Indian land; second, they must be under federal superintendence." Alaska v. Native Vi/l. 

ofVenetie Tribal Gov't, 522 U.S. 520, 525 (1998). 

A similar argument was made concerning the City of Wagner in Weddell v Meierhenry, 

636 F.2d 211 (8th Cir. 1980) . In Weddell, the defendant argued that the State did not have 

jurisdiction over him for the burglary of a hardware store in Wagner, South Dakota. Wagner is 

also within the original boundaries of the Yankton Sioux reservation, is 15 miles Southeast of Lake 

Andes, and has similar and almost identical demographics and land title history, at least a portion 

of Wagner being a former tribal allotment. There are some important distinctions: 1) Wagner is 

currently the location of tribal headquarters; 2) Wagner is the location of the U.S. Department of 

Interior, Bureau of Indian Affairs office (RIA); 3) Wagner is the location of the Yankton Sioux 

Tribal Housing Authority (a federal agency operated in conjunction with the BIA and HUD); 4) 

Wagner is the location of th<.: In<lian Health Service hospital. Other than the change of the tribal 

headquarters, this court believes that all of the federal agencies listed above were present in Wagner 

in 1980 when Weddell was decided. By comparison, Lake Andes has much less federal agency 

presence and little, if any, formal agency location for the BIA or the Department of Interior. 

In Weddell the 8th Circuit ruled that the City of Wagner was not a dependent Indian 

community. In doing so the Court stated: 
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"In our opinion, the district court correctly detrnnined that the crimes of grand larceny 
and burglary did not occur in "Indian Country" as defined in 18 U.S.C. s 115 l(b), so as to 
preclude state court jurisdiction. A review of the Stipulation of Facts entered into by the 
parties convinces us that Wagner is not a dependent Indian community. Wagner, South 
Dakota, is located within the exterior boundaries of the original Yankton Sioux Indian 
Reservation. However, as a municipal corporation, Wagner is independent from the 
Yankton Sioux Tribe. Approximately 95 percent of all property within the town limits, 
including the lot on which the Coast-to-Coast store is located, is deeded. Only 16.3 
percent of the population of Wagner is Indian. And although federal funds comprise 25 
percent of the Wagner School District budget, the district court found that funding to be 
proportionate to the Indian student enrollment. As the petitioner points out, the Bureau of 
Indian Affairs office and a Public Health Service hospital located in Wagner administer 
various federal programs for members of the reservation. We agree with the district 
court that it would be unwise to expand the definition of a dependent Indian 
community under section 1151 to include a locale merely because a small segment of 
the population consists of Indians receiving various forms of federal assistance. 
Although the community of Wagner is biracial in its composition and social structure, it 
is clearly not a dependent Indian community under any of the definitions set forth in the 
cases discussed above." Weddell v. Meierhenry, 636 F.2d 211 (8th Cir. 1980) 

Weddell appears to remain good law and binding upon this Court in interpreting§ l l 51(c). 

The location of the alleged offenses in the present cases are on a former Yankton Sioux 

Tribe allotment that was owned by John Arthur. There has been no credible evidence presented 

here to support the assertion that following the conveyance of the subject property (allotment) in 

this case from John Arthur or Cetantanka to John W. Harding, a non-Native American, on June 20, 

1907, that the property remains "set aside" for the use oflndians as Indian land as required under 

the first test required under § 1151 ( c ). The land was plotted into blocks, lots and streets and became 

the municipality of Lake Andes, which, as a municipality, and much the same as Wagner, is 

independent of the Yankton Sioux Tribe. Weddell at 212. There is no evidence that the federal 

government retains or asserts any ownership or control over the land, or that it was otherwise "set 

apart ... for the protection of dependent Indian peoples". Weddell at p. 212. The land it is subject 

to county real property taxes, typical road/street maintenance, water and sewer service, as well as 
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other services are provided under South Dakota Law by a municipality. Law enforcement services 

are provided by the Charles Mix County Sheriff's office under an agreement with the City. 

Similarly, this Court finds that there is insufficient evidence to establish that the subject 

property in this case is under federal superintendence. Like Weddell, this is due in part to the 

property being located within the municipality of Lake Andes, a municipal organization of the 

State which is independent of the tribe. As far as federal superintendence, most, if not all, of the 

federal agencies having jurisdiction over Indian affairs are located in City of Wagner, not Lake 

Andes. Wagner, with very similar demographics to Lake Andes, but with a with a much larger 

presence of federal agencies, was found not to be a dependent Indian community in Weddell. 

Neither party has presented any evidence showing that the United States has attempted to excersize 

its "authority to enact regulations and protective laws respecting this territory." Weddell@ 212. 

Accordingly, this Court finds that the locations of the defendant's alleged crimes do not qualify as 

a dependent Indian community and thus Indian country under subsection § 1151 (b) which deprives 

the State of jurisdiction. The motion to dismiss fo:- lack of jurisdiction is denied on this issue. 

In the present case Defendant argues that based upon the Supreme Court's nling in McGiri 

v. Oklahoma, 591 U.S. 894 (2020), that under the plain reading of the 1894 Act South Dakota v. 

Yankton Sioux Tribe, 522 U.S. 329 (1998) was decided incorrectly. This Court disagrees. 

In McGirt, the Court interpreted the treaties and congressional acts involving the Creek 

Nation oflndians in Oklahoma. In ruling that the reservation remained intact the majority focused 

their analysis on the language of the treaty and the various associated congressional acts. When 

the State of Oklahoma argued that the Court may reach a different interpretation of the various 

agreements and congressional acts by using "extratextual" tools adapted long ago to assist in 

detennining congressional intent with respect to reservation status, the court refused the offer. The 
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Court ruled that the language in the various treaties and congressional acts were clear and 

unambiguous and that extratextual tools including historical practices, contemporary usage, 

customs, practices, demographics, and other extratextual evidence were not needed to interpret 

congressional intent or were otherwise insufficient to prove disestablishment of the Creek 

Reservation. 

This Court acknowledged in Selwyn that the analysis utilized in McGirt was different than 

that used in resolving Yankton Sioux Tribe as well a<: the numerous other cases making 

determinations ofindian reservation jurisdictional issues discussed in Selwyn. However, this Court 

believes that the holdings in Yankton Sioux Tribe and various other cases on this matter are final 

and that it is highly unlikely that the Supreme Court or the Eighth Circuit would consider the matter 

again, and if they did, it is even less likely that they would come to a different result by applying 

the textual analysis used in McGirt. Nothing in McGirt indicates that prior rulings which used 

extratextual tools for interpretation purposes were improperly decided, that those rulings needed 

to be reviewed again or that the use of the McGirt analysis was to be retroactively applied to cases 

long ago decided. This Court is bound by the prior holdings of the cases laid out in great detail in 

Selwyn concerning State, Tribal and Federal jurisdiction on the Yankton Sioux Reservation. 

Accordingly, this Court cannot find that these jurisdictional issues are to be reopened based upon 

the analysis in McGirt. Consequently, the Defendant's motion to dismiss on this basis is denied. 

This Courts Memorandum Decision in State v. Selwyn 11 CRI20-276 is attached hereto and 

its rulings, analysis and legal conclusions are incorporated herein by this reference . 

Based upon all the above and foregoing, this Court determines that the State of South 

Dakota has criminal jurisdiction over both the Defendant as well as the locations and of the alleged 

offenses in these cases, and the defendant's motions to dismiss for lack of jurisdiction is denied. 
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Tius Memorandum Decision shall constitute the Court's findings of fact and conclusions 

of law. The state of South Dakota is directed to submit the appropriate order denying the motion 

to dismiss so that proper notice of entry of that order can be served upon the defendant and his 

counsel of record. 
6.f--

Dated this e day of October, 2024. 

ST:<~~~<:ti:n 
Clerk of Courts 
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This ~ttet came before the Court oo the defendant's motion to dismiss for lack of 

jurisdiction. The motion was submitted on stipulated facts with • Stipulation submitted 

filed May 19, 2021. The stipulation mo contained 2. briefing s.:hedule and after some 

extensions were gtanted, the final brief was filed oa September 10, 2021. The parties 

h2ve -w:llVcd hefflng or oral a.tgument on the motion. The state has appeared through the 

Charles Mix County state's attomey, Steven Cottoo, a.nd the Defendant appeus tlu:ough 

bis attorneys, Kevin Loftus and Thomas Reynolds, of Yankton, South Di.kota .. 

FACTS 

The defendant was charged by an indictment i.ssued by the Charles Mix County 

g:iand jury, all~ in Count 1, th.At on June 16, 2020, the dcfC11dant committed the 

offense of .tape in the second degree, and that as to Count 2, on the ~2Jlle date, the s~te 

alleges the defendant committed the off~se of aggravat.ed incest. 

As per the stipu1ation of faces prueotcd, the defendant i:1 11.n enrolled member of the 

Yallkton Sioux Tribe. The parties also agree that the alleged victim i5 an cru:olJcd 

member of the Yaakton Sioiix Tribe, and both of them arc consideTed lnd.iims under 

federal law. 
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The stipulation provides that the location of the alleged offemc occurred at 445 

Union Street, in fake Andes, South Dak.011. Thete is no dispute that this location is 

within tbe confines of the original bo•mdaties of the Yankton Sioux Resetvation as 

established by the Treaty with the Yankton Sioux in 1 B58. There is also no question that 

the location of the alleged offt.rue wu allotted to a Y aokton Sioux ttib2l metnber, John 

Arthur or Cetantaw, by a trust patent issued by the United States govermm:nt on M2y 

8th, 1891. This trust patent granted the property to John Arthur a.s follows: The east 

half of the southwest qua.rter and the west half of the southwest quarter of Section 4, and 

the northeast quartc: of the southeast quuter of Section 5 in Township 96 North, Range 

65, west of the 5th Principal Meridii.o, Clurles Mix County, South Dakota, containing 

200 acres. 

On March 3, 1903, a decree of distribution in the estate of John Atthu.t conveyed the 

propctty to his wife :and daughter, who were also both tnClnbe:i:s of the Yankton Sioux 

Ttibe. 

On June 20, 1907, the property wis conveyed to John W. Harding, a non-Native 

American. Within that deed (Exhibit C-iii) theie was a box fot the "Department of the 

interior - Office of [ndian Affl-..Lt3". This box wa.s filled out and completed on July 15, 

1907, ind provided that "the within deed is respectfully submitted to the secretary of 

interior with the rccommcndatioa that it is appwved''. This was signed by the acting 

commissioner of the Office of Indian Affairs. It appear~ that the department of interior 

was awatc of this transaction a.nd approved the same bued upon the record provided. 

L2tet, the property was platted as part of the city of Lake And~, South Dakota. 

According to the parties' stipulation, the first pa.twas dated November 16, 1907. A 

second was plat was dated Decembei 17, 1910. This second plat covered almost the 

identical area as the first plat 
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John Harding, as the putch.aser of the allotment, sold patted lots en the property to 

Joseph Pesicka. Mr. Pesiclu originally ac9uited five lots in 1919. 

The property remained in the Pesich family name until December 29, 19n, when 

Norbert Pesicka conveyed the lot in question (445 Un.ion Street) to Robe.rt Krokaugger 

and Etnma Krokaugget. Following the Kroka.ugger ownetsh.ip of the propeny, it was 

conveyed by warrmty deed on December 26, 2008, to Faith Spotted Eagle. Faith Spotted 

Eagle is an eru:clled member of the Yankton Sioux Tribe. The lmd is located witlun the 

municipal boundarieti of the City of Lake Andes lllld continues to be owned by Faith 

Spotted Eagle at the present time. 

ANALYSIS 

Prior to 199 5, thcte was litigation conceming the jw:i~dictio11 over the Yankton Siowc 

Resexvation. Both state and fedcnl. courts lud previously ruled that some e.r~s of the 

Yanlrtoo Sioux Reservation had lo3t it:1 r~erva.tion status and that the Stare of South 

Dakota had ctiminal and civil jurisdiction, and that other area:i maintained reservation 

starus and the federal and tribal goverru:ncnts had civil and crimiiu.l j1.1ruclictio:o. In 1995, 

the United States District Court in Sioux Falls, South Dakota, tu.led that the original 

boun.da.rics of the Yankton Sioux Tribe, as esoblishcd in the 1858 treaty, remained intact 

and that the tribe had civil and criminal jurisdiction within those original boundaries. 

Yanleton Sioux Tribe v. So11thern MiuollTi Wa.rtt Ma,ragmmrt Di.rfritt, 890 F.Supp. 878 

(D.S.D.1995), (concluding that the 1858 Reservation remained innct) 

Yankton S io11x Tribe v. So11thmt Misso,ni W asl, Ma1111ument Dfrtrirt was app~ed and 

those appeals culminated in a partial resolution of ;urisdictloru.l issues on the Yankton 

R!!servation by the United States Supreme Court in Yanklon Sioux Tribe II So11th Drikola, 

522 US 329 (1998). In Yt1nkton SiDIIX Triht u. S()llth Dakota, the U.S. Supreme Court held 

that the Yankton Sioux Reservati.oD w:1.5 dimlnishcd when the ttibe ceded and 
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relinquished its unallotted lands to the fedettl govealment in otdcr to open the land to 

white i.ttdors, The Court specifically rejected the state's a~ent that the reservation 

was disestablished or terminated, leaving civil and criminal jurisdiction exclusively to the 

state. of South Dakota. Thus, the Supreme Court lir:nited ill! holding only to die 5tlltus of 

the ceded I.ands and found that the State had regulatory authority over the proposed 

landfi!. 1his ruling reinforced pciot rulings and hi8torica1 understandings that the 

Yankcon Sioux ResetVation w~s a checketboard jurisdiction where both the Tribe and the 

State shared jurisdiction depending on the hi:itoty of each patce! of land involved. The 

retn.anting jurisdictional issues were remanded for development of a factual record 

Following Ymtlt.tM SioHX Trib, v. S11ulh Dakota,?. number of addition~ decisions 

followed, in both che State and federal courts. Those subsequent rulings iuc summarized 

below. 

Gaffey I. Ya11kton Sioux Tri/,o vGaffe.y, ti. al, 14 F.Supp2nd 1135, (1998). Upon 

remand from the Supreme Court tbe Federal District Ccurt consolida.ted several pending 

ca5cs1 including a case where the Yankton Sioux Tnbe sued various state officials seeking 

a dec~tory ruling on the status of the reservation and seeking an injunction agirinst the 

State ptobibiting them from eafou:ing crimin.al ct civil }urisdic:tion within the original 

boundaries of the Ya.nltton Resei:va.tio n -as established it1 the treaty of 1858. The District 

Court ruled that the Reservation hsd aot bero disestablished and included all land within 

original exterior Reservation bounda.rics not ceded to United States in the treaty of 1 892 

which was ratified by \Ul act of coogre.ss in 1894. 

Gaffey JI. Yankton Sirmc Triln II Gaffey, 188 F3d. 1010 (811, Cir, 1999), w1.s the appeal 

of the District Cmut's fu:st rcmantl ruling. The Eighth Circuit Court of Appeals reversed 

and remanded, ruling that "the Yankton Siou:ir RcsUVi.tion has not been disestablished 

but that it has been further diminished by the loss of those lands originally allotted to 
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triba) members which have p:med out of Indian hands. These are not part of the 

Yankton Sioux Reservation a.Dd ue no longer" Indian countty or reserntion. Ggff,y ll@ 

1 mo. The Court llbo ruled, t.hat at a minimum, the reservation included a.t least certain 

reserved agency trust ands, but the Coutt noted tlat since both parties otherwise argued 

for all or nothing at rhe appellate and trial court level an inadequate record was presented 

for the court to make further rulings and the mstter wa.s t~ded for further 

p.tocc:c:dings. The partic~ petitioned to the Supreme Court for certiorari which was denied. 

Podbradsky I. In Ya11/eton S1011X Tribt v Podhr4dr'9, ,t.al, 529 F.Supp.2d 1040, 011 

.remand from Gaffey II, the District Court ruled that cem.in trust land remained part of 

the reservation and thit land continuously owned in fee by individual Indians also 

qualified as .reservation. 

Podhtadsky ll. In Yank/0'1 Sio11x Tribe v Podhradt/ey, et.al., 577 F.3d 951 W' Cir. 

2009) the Court of Appeals agai.'l reviewed the District Couttll ruling. Now, with a rnore 

complete record before it, the 8,J, Circuit Court of appeals mAdc more specific rulings as 

follows: 

(I) two parcels of agency trust land were "reservation and" undet the controlling law 
of the case; 
(2) the decision of the Secretary of the Inteci.or, to take former reservation land into 
tl:Ulit for the Tribe pursuant to the ln~n Reorganization Act (IRA), w2.s sufficient to 
restore that land to its previous su.tu:; as "re3ervation" land; 
(3) roiscelfaneous lands tbt were acqub:ed in trust fat the Tribe other than under the 
IRA constiroted "depcndeot Indian communities" within mean.mg of statute 
establishing federal jurisdiction over Indilln country; 
(4) satute freezing and prohibiting alterations to boundaries of India.a. reservations 
except by act of Congre.5s did not serve to e,tablish that any l..i.nds alicoll.ted in fee to 
whites during effective period of 5uch freeze should be considered pa.rt of the 

reservation; a.ad 
(5) rem.anded the isme as to whether fer, land6 (for.tncr Indian allotments where the 
tiust period either expired oi: a patent ~ focccd under federal law) continuously held 

in Indian ownership ire rescrv-ition. 

The case was oc.ce again tem1ndcd to resolve further issues. This c;.se was also the 

5ubject of a petition for certiorari to the Supreme Court which was also denied. 
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Podhadsky III. Ya11lllto,, S~uxT,ib, vPMhrad.JJ:y, ,t.ol., 606 F.3d 985, (8"' Cir. 2010) tnd uncoded 

opinion 606 F.3d 994 (8th Cir. 2010), the: parties a.gain argued a.11 ornothing, the Tribe arguing that 

the original boundaries remained intact and the State aJglling that the rcsesvatioo wa~ disestablished. 

The Court recognized several classifications of land in dispute. 

"For e11Se of exposition, we-nave identified six general categories of land. 

(1) AlltJtted Tr-uII LAndr. lands allotted to members of the Tribe which ha.vc beea 
continuously held in trust for the benefit of the Tribe ot its rnembe~. This c:ategory 
includes allotments which wete later transferred from individual to tribal control, 
so long 11s the trust stacus wa.s maintained. The disuict court found 30,05 t .66 acres 
of land fit this description.A 
(2) ./4ge"£)1 Toot I.Ands: lands ceded to the United States in the 1894 Act but reserved 
for "agency, schools, and other purposes" whicb then were returned to the Tribe 
acco.tding to the 1929 Act. The district court identified 913. 83 acres of land widrin 

this catego.r:y. The Court previously held thls category of land co be put of the 
diminished Yankton Sioux Reseiv,tion in Gefft.:t II. 1 B8 FJd at 1030. 
(3) IRA Tr111t Lmdr. wids acquired by the United Smtes in trust for the benefit of 
the Tri.be punuant to thc IRA. The district court identified 6,444.47 acres of such 
la11d. 
(4) MisctlltmlOIIJ Tnut umi.r: hnds acquirco by the United States in trust for the 
benefit of the Tribe other th:an ptttsUll.ct to the IRA. Apptoximately 174.57 llCrts 
6.t within thi~ category. 
(5) Indiar, Fee Lands: allotted lands la.tcr transfe.tted in fee to individual Indians and 
which have c.ever passed out of Indian ownership. The record docs not identify 
knc!B which may fit this description. 
(6) Non lnd:ir:n Fn- 1A1td1: laods ceded to the United States in the 1894 Act and 
subsequently opened to wbite sectlement which have not been rca:::quitcd in oust; 
and nonceded I.ands originally allotted to tribal mcmbi:tS but later transfen:ed in fee 
to non Indians and never reacquired in trust. 

Of these six categories, the fust four may be generically tcferred to a5 "rrust lands" and 

the lut two a5 "fee la.cd:s.11 Id. at 1001-1002. 

In its decision in PodhradJkj Ill the 8"' Circuit ruled that the decision of the Secrewy of 

the Interior to take: former rcsc:1ntion land into trust for the tribe pursuant to the Indian 

Reorganization Act (IRA), was sufficient to rc:stotc: those lands to its previous status as 

"reservation" land: that miscellaneous lands that were acquired in trust for the tribe other 

than undc:t the IRA comtituted "dependeot Indian cotnmuoities" within meaoiag of the 

statute establishing federal jurud.iction over Jodian country; and a federal act, ptohibiting 

alterations to boundaries oflndian reservations except by act ofCongre~s, did not serve to 
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est:1.blish th2t :my l:a.nds alien:1.tcd i:o fee to whites during effective period of suc:h freeze 

ihould be considc.r:ed put of tbe rcsctvation. The Supreme Court declined to review this 

decision naking all the prior rulings the law of the case. 

Podhradsky IV. In Yar1kJo11 SioNX Trne ~ P~dhradJl-v, et.al., 606F.3d 985 (8th Cir. 2010) the Court 

W11 considering the State's petition for rcnC11ring and rehearing en bane in Padhnzd.J1=);_ m. Tht 

opinion resolved g_n issue which a.rose as to footnote 10 of PodhradrJ:.y [II which 1;0.n:ridcced 

the status of any allotments which '1!12Y hAve been patented in feesicce 1948 (after adoption 

of the IRA) and sub.sequcntly sold to white owners. ID addition, the State once a.gun made 

a cWtn that the !Cllcrvation was disestablished a.nd sought .remand so that the District Court 

could caosidcr the case again in light of the Supreme Court'$ decisioa i.o Cio, of Shim/I 11. 

Onri"da Indian Natio11, 544 U.S. 197, 217-21, 125 S.Ct. 1478, 161 L.Ed.2d 386 (2005) and, 

Osag~ Nation v. Irby, 597 F.3d 1117 (10th Cir.2010). The Court ruled tl12.t City of JhtrriU an 

Oral,, were not applicable: and denied the States renewed argument that the reservation had 

been disestablished, and lastly, ruled that the discussioo in footnote 10 was dicta and 

ordered that an amended opinion "'ould be issued without the footnote. Othcrwi~c, the 

petition for rehearing.was d~ed. 

BruguieL Bru.gia,r v C/au, S99 NW2d 364 (SD 1999) was decided while the fedcttl 

litigation described above was pending. Bru~cr was convicted of crimes in Pick:srown, 

SD and alleged that tbc St2te lacked jurisdiction since -Pickstown was with.in the original 

boundaries of the Ya.nkton Reservation. Pickstown was locoltcd on a former allotmc.nt 

which w2s later transfetted to a non-Indian. Later the allotnient was taken by the U.S 

Corps of Engineer, a~ part of its plans to construct the Ft. Randal Dam. When the 

property was no longer needed by the: government the land was tran~fetred to the City of 

Piclcstown, a state municipal co.r:poation. The Brngt.tier cow:t went into detail regarding 
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the status of Indian allotments where lndwl title ha.d been extinguished by transfer to a 

non-Indian. The Court conduded that the loation ofBruguier's crimes, being on a 

former allotment which Wll.S later sold to a noa-Indian a.nd thro transferred to • 

municipal cocpontion within the original boundaries of the teservation as established in 

!he ttcaty of 1858, was oot reservation or Indian country, and that the State had 

ju.ci:sdiction over those offC!l:!es. The Court also ruled that the reservation wa~ tetmiruited. 

Th.is broader 11lling was later criticized and called into doubt by the 8th Circuit in 

Podhradsky III. (See P~dhrad!k_y IJI, footnote 7.) 

Provost. U.S. v ProfJ()sf, 237 F.3d 934 (8"' Cir. 200 I) involved a crime in the City of Lake 

Andes, SD, in the &atnc community and nea.rby the location of the o_ffense alleged .in the 

present case. Provost was accused in federal coutt of burglary of llii.ymond Soulck's 

home in Lue Andes and 1.ttemptcd bw:glny of a business .in Pickstown. The record 10 

the present case does not show the location of the Soulek home but tlili Cowt assumes it 

was in a diffetent patt of the city of Lake Andes loc:ated upon II ptl!ce of ground different 

from the allotment to John 11..rthur OI CetlUltanka because the fed~al court determined it was 

on "unallotted" land. Prior to sentencing the Pedl!n.l Court dismissed the charge in Count one as 

it found that Mr. Soulck's home was Located on unillotted land ceded to the government as put 

of the 1892 tteaty and that such unallotted ceded laod6 fottnerly located within the 

rescrntion wa.s not Indian country and thetcfore came under the primary jurisdiction of 

the State of South Dikot:a. lnis iasuc was not appealed. With regard to the second count 

alleging attempted bw:gl:uy of the business in Pickstown, the Coutt followed the ruling in 

Gaffey II and concluded th-.t th.e offense oce1.Ured on l.and that was originlilly 2.llottcd :o a 

member of the Yankton Sioux Tribe but h.u since "passed out of Indian hand5" and that 

sucb lwds a..i:e not Indiim country within the meaning of 18 C.S.C. § 1151. The Court 

reiterated its ruling i.n Gamiy JI that "the Yanktou Sioux Reservation has not been 
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di$established, but that it ru.s been funhcr diminished by the loss of those lands originally 

allotted to trib.il. members which has passed out of Indian hands.", and concluded that 

the fedetal government lacked authority and jurisdiction to prosecute Provost in federal 

court for i:he state law offense of attempted third degree bu.rg1uy. P1rJ1)f)~f@ 937. 

Yankton Sioux v, COE. In Yank/011 Sioux fo~, 11 U.J. Curp of Engimm, 606 F.~1d 895 

(8'4 Cir. 2010), (cert denied) the Yaaktoa Sioux Tribe sued for a dedantory ruling tbat i:he 

land taken by the government to build the Ft Randal Datu remained rC$crntion or 

Indian country. The controversy arose as part of the Janklow-Daschle plan (Iitle VI of 

the Water Resources Development Act of 1999) whetc the U.S. Cotp of Engineers would 

transfCI large amounts of land, previously taken by the government as ~a.rt of the Pick­

Slot.o program to bcild dam!I along the Missouri river, to the State of South Dako~. The 

.Act specifically excluded from ttansfct any lands within the "external boundaries of a 

tcscrvation of aay Indian Tribe". Some of the lands tu.en by the Pick-Sloan progratn 

were fonner Yankton Sioux allotments within the original boundaries of the diminished 

rescrvg,tion. The tribe argued thllt since these lands were within the cx:terna.l boundaries of 

the reserntion the trar.sfe.r was prohibited. Once again, the State argued that the 

reservation was terminated and the Tribe again ugued the teservation was not dimirushed 

and that they maintained jurisdiction over aU lands within the original boarders of the 

1858 ttcaty except those la.ads ceded to the govemment undct the 1892 ttcaty. The 8"" 

Circuit firmly stated that the rulings in Gaffe-y and P(}dhrad1/ey :u-c final Id@ 898. The 

Court w'ent on to conclude that the foIIDer allotments involved lost thc.i.t status as 

r~ervation or Indian Cowitry because some were subsequently illotted to individual 

members of the Ttibc and most parcels were either fee patcntc:tl to allottee5 or their heii:s 

11.-od assigns and sold to non-Indians before the government took the property, 01 that by 
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the govei:nment taking the existing allotments the Indian chain of title was b1olm1 thus 

depriving them ofreservation status and making them eligible foe transfer to the State of 

South Dakota, 

Cluulca Mix Cou.aty v U.S. Dept. ol lntr:rior, 674 F.3d 898 (8'h Cir. 2012} involved the 

Yankton Sioux Tribes endeavor to have 39 acres of property it acqwred that had lo~t its 

reservation s'.atus plac11d under 1:1:ust supci:vision pw:sua.nt to § S of the Indian 

Rcotgtnization Act {IGA). Podhrr:id.rky III n.led that such, lands, if placed back under trust 

supervision under the !GA, would regain their rese~tion status. The county re5is,ed 

this request during the agency proceediogs in the Depllttlnent of Interior illd appe.led 

when the ~cocy gr~ted the Tt:ibes tequest. The 8th Citcuit denied various constitutional 

claims raised by the county and affirmed the agency decision fwding that the agency 

properly comidered all rclev:int f11ctors before placing the property under agency rru5t 

supervision, 

Congress h:.s defined Indian Countty for purposes of jurisdiction in 18 U.S.C. 1151, which 

ptovidH 11.s follow,: 

"Except as otherwise provided in sections 1154 and 11S6 of this title, the term "Indian country~, 
as used it! this chapter, meiins (a) a)) land within the Jimiu of any Jndil111 reservation under the 
jurisdiction of the United States Government. notwithstandini: the iscuanc! of any patent, and, 
including rights-of-way running through the re&erYation, (b) all dependent Indian «rnm~nities 
within the borders of the Unit.cd Slates whether within the original or subsequently acquired 
territory thereof, and whether within or without the limits of a ~tate, and (c) all Jndian allotmDllt&, 
the lndian titles to which have not beeo c:xlingu!shed, iocluding riahts-of-way running through the 
same," 

In the present case the Defendant ugues that tb.e bounduies of the Yankton 

Reservation and jurisdiction there.in, in the backdrop of the long litigious history multing 111 

the decisions resolving jurisdicrioo on the Yankton Reservati~n quoted above, need to be 

re.visited in light of the Supreme Court's recent ruling in M~irl v. Oklahoma, 140 S.CL 

2452, 207 LEd2d 985 (2020). Once again, based upon the possibility that the door has 

cnckcd opened again, each side shoots for the moon with their all or nothing irguments 
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that have failed repeatedly before, the Defcnd1mt arguing that the Tribe has exclusive 

criminal jurisdiction on any land within the original 1858 boundaries of the reservation 

and the State atgu.ing that the rcscrv11tion has been discsta.blishcd and tcrtnlllltcd. 

In Mt:Girtthe Court interpreted the tre:ities and congtessional acts involving the 

Creek Nation of lndans in Oklabo~. In ruling that the reseivation re!IlJLined inta.ct (not 

diminished or disestablished) the majority focused their analysis on the language of the 

ueaty and tbc various associated congressional ai.:u.. When the Sate of Oklahoma argued 

that the Court may reach a different intcrptctation of the various agreements and 

congtt:1siQruJ. acts by u$ing "extrate:xtua.l" tools adapted long ago to assist in determining 

congressional intent with respect to reservation status., the co\ll:t refused the offrr. The 

Coutt ruled that the 12.nguage in the various treaties and congressional acts were dear and 

unambiguous and th.at cxtntextual tools including historical practices, contemporary 

usage, customs, practices demogr2phics, rnd other extntextual evidence were not needed 

or were otherwise insufficient to prove disestablishment of the Creek Reservation. 

This Court acknowledges tlut the analy.is used in M~irtwas diffl!fent than prior an:i.lysis 

used by the Court in resolving Ym,kton Si= T rib~ v. South Dakota 11.nd o1icr Llcfun rcse.i:vation 

jurisdictional issues, with its pcim..ry focus 011 the text of the various treaties t.nd assocfated 

congressional acts and ignoring exttMextual intupretive tools. However, ncithc::i party hu cited 

my authority to this Court in favor of or against the premise that the use of a different analysis by 

the Court in Mi£.irt calls for 1. retr:oactive :a.nalysis of the treaties with the Yankton Sioux. Io fact, 

th.is Court belicve:J that the holdings in Y~kton Sioux Trib• v. So,ith Dakota and the various cases 

irorn the 8~• Ci!cuit cited above m: the finill n.y on the matter a& to diminishmcnt o c 

disesablishment, and it is highly unlikely the m1tter would be revisited. The prior dtcisions of 

the federal co1.1rts on the issue are final inrl conclusive. 
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The state argues that the MiGrrt decision, when applied to the Yinkton Sioux 

resezvation and the 1892 treaty lca.ds to the condus.ion that the Yankton Sioux 

Reservation W2S completely disesmblished and that the state he..e exclusive criminil and 

civil jurisdiction within the origuw bounduies esablished by tb~ T.reaty of 1858. Tb.is 

atgumcnt a5ks dus Court to reconsider rhe priol bol~ of the State ind federal Courts 

on the issue and to rule upon jurisdiction over property not involved in the present 

ptoceedings. 

Tus Court is bound by the prio.t holdings laid out above consisting of both the state 

and fedeial courts conceot.ing St11,te, Tribal a.nd Federa.l jurisdiction on the Yankton Sioux 

Reservation. This Court must decline the invitation to open up these jurudictioo is~ues 

once again based upon the analysis in M&Gin. In :umost every opicion swnmuized above 

the Courts have always carefully c11,t their primaxy focus on the language of the tteaty and 

the various associated congressiomtl 2ccs involved. The language of the treaty of 1892 has 

be~n sliced and diced, flipped and tu.med, twisted and dissected, over the coutse of 

decades, by both sides involnd, to reach a favorable resolution from their viewpoint. 

The pritn2ty focus of all of these cases was to dctennine the intent of the crcaty of 1892, 

its companion act of congress in 1894 aud associated fedetal act3. The fact that the 

variou3 courts who have looked at the issue used "extra.textual" tools to assist in that 

endcavot does not mean those decisiom were wrongly decided or that those coutts 

miscoosttued the meaning a.ad intent of the 1892 treaty. The B'h Circuit bu said, in light 

of the denfal of certioi::i.ti, thll.t the decisions arc final, Y llltkJ/Jn SiollX Tribe v U.S. Corp of 

Bn,ginetrs@ p, 898, a.nd PodhradJky IV,@ 990. This issue of dimi.nishmeat or 

disestablishment of the Yankton ResetVation is resolved and fimJ wd this court will not 

revisit the issue based upon M&Girl. 
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According to the 8th Circuit Court of Appeals and the South Dakota Sup.rcme 

Court's decisions on the tnat~t, :i.s well as t B U.S.C. 1151 the llU.te of South Dakot-. ha,i 

ccimi.aal aud civil juri5d.iction over :uiy uru.llomd parcel, of the former Yankton Sioux 

Reser,atloo as we.\l as any prior Indian allotments, where the Indian title has been 

clttinguisbed. In this case the allottnent was cxtingui,bed when the land wa3 conveyed 

from the hei.ts of Joh.a .Arthur or Ceta.ntanka to J aha Harding, a non-Indiw. and the 

Department ofintcrior was notified of and approved such sale. 

In the pcesent case, the stipulated record shows we in 1907 the prioi owntts of 445 

Union Street, who were tribal members, sold their prior trust illotment and the propetty 

W'1S conveyed to John Herding,,. noattibal member. This w,s an unreserved deed on a 

form entitled "DEED RECORD • lodi2n Deed - Inherited Lands" and was submitted to 

and approved by the US department of interior, Office of Indian Afu.in. It is this 

Court's concluiion th~t this deed cxting\liShed lndi2n title ~s of the time of Wt 

conveyance in 1907. Nothing in the deed anticipates continued trust superrision over the 

property. Because the Indian title W1l5 eictinguhbed the ptopetty lost its ,tatu.s as 

reserv2tion or Indian cou.'ltty as per §1151, leaving it to State jurtsdict1.on. 

Pursuant to the IRA 11.ll Indian tribe lllSly petition the Departtnent cf Interior to pl.ace 

land back into trust. Char/ls Mix Co1111!J II U.S. D,pt. of Inurjar, supra. It is cleu tha.t since 

the land was transferred from tribal ownership i.o 1907 and the platting of the land and its 

inch1sion into the municipality of Lake Andes, that the federal goverrune.ot has not 

exercised arty trust or other federal supervision over the property for over l 00 years. 

Thiii is the case, despite the fact that the ptapecty is currently owned by Ms. Spotted 

Eagle, a member of the Yankton Sioux Tribe. Pursuaot to the IRA, if the propctty was 

previously a part of :m Indian resetVation, the tribe may petition to have it included ~ 

pa.rt of th.e re5ervation tn1.5t as recognized cluough the United Sl:lltcs Department of 
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Cnterior. The stipulation of the fr.ircies is silent on a.ny efforts by Ms. Spotted E2gle or t:he 

Tribe to petition the Department of loterioi- to e:rercise federa.l trust superintendence 

over the property. 

Consequently, th.is Court finds that despite the fact th2t tbe property is cuz:rently 

owned by a tribal munbc:t, Indi!!Il title to che property was extinguished when the deed 

was apptovcd by the Department of Interior in 1907. To rule that rbe property had 

regaioed jts 1,tarus as a reservation or lnd.iw country because it i~ oow owned and 

oe<:uptcd by a tribal memher without futthet governmental or agency action would render 

§467 of die Ltdiao Reotganization Act mcatlingleu. Consequently, current ownership of 

the property by a tribal mcmbe.c- does nor restore the property l:D .reservation or .J.ndian 

country status. 

Based upon all the shove and foregoing, this Cow:t dctemunes that the Stue of 

South Dakota has criminal jwisdictioo over both the location wd of the alleged offense 

in t:hi.5 c:ase, and the motion to dismiss based on jurisdiction2l grounds is denied. 

This Memorandum Dewioo shall constitute the Court's findings of filer and 

c:onclus1ons of .law. The state of South Dakota i, directed to submit the appropriate 

ocder denf.ng the motion to dismiss so that proper notice of entry of that ordci can te 

served upon the defendant and his counsd of 1eco.rd. 

Dated this 7 day of April, 2022. 

BY THE COURT: 

A'ITEST: 
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1 STATE OF SOUTH DAKOTA IN CIRCUIT COURT 
: ss 

2 COUNTY OF CHARLES MI X ) FIRST JUDICIAL CIRCUIT 

3 * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
STATE OF SOUTH DAKOTA, * 11CRI 23- 2 97 

4 Plaintiff, * 
* TRANSCRIPT OF 

5 - vs- * 
* M::>TIONS HEARING 

6 HAZEN HUNTER "WINCKLER, * 
Defendant . * 

7 * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

8 STATE OF SOUTH DAKOTA, * 11CRI 23-172 
Plai ntiff, * 

9 * TRANSCRIPT OF 
- vs- * 

1 0 * M::>TIONS HEARING 
HAZEN HUNTER "WINCKLER, * 

11 Defendant . * 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

12 * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
STATE OF SOUTH DAKOTA, * 11CRI 24 - 60 

13 Plaintiff, * 
* TRANSCRIPT OF 

14 - vs- * 
* M::>TIONS HEARING 

15 HAZEN HUNTER "WINCKLER, * 
Defendant. * 

1 6 * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

17 STATE OF SOUTH DAKOTA, * 11CRI24- 85 
Plai ntiff, * 

1 8 * TRANSCRIPT OF 
- vs- * 

19 * M::>TIONS HEARING 

20 HAZEN HUNTER "WINCKLER, * 
Defendant . * 

21 * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

22 
B-E-F-O-R-E 

23 
The Honorable Bruce V. Anderson, 

24 Circuit Court Judge , 
at Lake Andes , South Dakota, 

25 on Sept ember 11 , 2024 . 
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A-P-P-E-A-R-A-N-C-E-S 

For the Plai nt i ff : Che l sea Wenzel 
Assi s tant At torney Gener al 
Pier r e , Sout h Dakota 

Steven R. Cott on 
Charl es Mix County State ' s Att orney 
Lake Ande s , South Dakota 

Fo r t he Defendant: Tuc ker J. Vol esky 
Att orney at Law 
Mitche l l, Sout h Dakota 

P-R-0-C-E-E-D-I-N-G-S 

The following proceedi ngs commenced on t he 11th day of 
September, 2024 , at 2:18 p.m. i n t he courtroom of the 

Charles Mix County Courthouse , Lake Andes , Sout h Dakot a . 

Stipulations 

Motion to Di smiss : 
Argument 

By Mr . Vol esky 
By Ms . Wenzel 

* * * 

I-N-D-E-X 

Rebutt a l argument by Mr . Vol esky 

Further argument 
By Mr . Vol esky 
By Ms . Wen ze l 

Court' s decision 

Page 

4 

7 
10 
20 

24 
2 6 

(unde r advi sement) 
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P-R-0-C-E-E-D-I-N-G-S 

THE COURT REPORTER: .All rise i n honor of t he Court . 

(.All compl y . ) 

THE COURT: Thank you . Please be seated. 

(.Al l compl y . ) 

THE COURT: We 're on the recor d i n various cases entitl ed 

Stat e of South Dakota versus Hazen Winckl er . 

3 

And t hose i ncl ude 11CRI23- 172, t hat ' s a control led 

substance case . And 11CRI23- 297 , whi ch i s a f a i l ure t o 

appear . 11CRI 24- 60 , which i s a simpl e assaul t . Looks l i ke 

more t han one count . And t hen 11CRI24 - 85 , a l so a s i mpl e 

assault . 

Mr . Winckler i s here today . He ' s present with his 

attorney, Tucker Vol esky . The St at e i s represented by the 

State , Steve Cott on, and Assi stant Attorney General Che lsea 

Wenzel . 

So this is the time the Court set to hear argument s on t he 

motion t o dismi ss based on jurisdiction. 

And I wanted a stipulation . I don ' t thi nk I ' ve ever seen a 

stipulat ion . 

But t hen Ms . Wenze l filed a 120- some page affidavit . 

Mr . Volesky, have you had time to look at that affidavit ? 

JvlR . VOLESKY : I ' ve revi ewed it . 

THE COURT : Okay . Are you object i ng to any of those 

content s? 
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MR. VOLESKY: I believe they 're j ust public r ecords, and 

previ ous case f ilings , I won ' t object . 

THE COURT: No ob j ection? 

MR. VOLESKY: No. 

THE COURT: You never did a s t i pu l ation? 

MR. VOLESKY : We didn't 

THE COURT: If you did, I haven't s een it. 

MR. COTTON: We d i d do one , You r Honor , we j ust never 

signed i t and f iled i t . So Tuc ker had sent -- or , 

4 

Mr. Vol e s ky had s ent one to me . l'1s. Wenze l and I have both 

r evi ewed i t . We have no i ssue wi t h i t . 

THE COURT: So you know, in I t hi nk the first Gaffe y case , 

in federal court , t hey actually had a t rial t hat went on 

for weeks where t hey e s tabl ished , you know, h ist orical 

t i t l e . 

I don ' t necessarily thi nk we have to do that . Espec ial ly 

when everybody ' s aware of my Selwyn decision, where we had 

a sti pulat i on about t he histori cal t i tle . 

Are you all agreeing that those same fac ts in Selwyn apply 

here? 

MR . VOLESKY : I t hink the fundamental facts are undisputed, 

Your Honor, and it comes down to l egal determi nations. 

We ' ve s ubmitted 23 exhibi t s laying the foundation . The 

State doesn ' t obj ect . The State ' s also laid t he 

foundat i on . I t hink it just comes down out to how t he 
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Court comes out on t he legal concl usions . 

THE COURT: Okay. On the l egal questi ons? 

MR. VOLESKY : Yes . 

THE COURT: All right. 

Ms. Wenzel, do you have any object i on t o Mr . Vol esky ' s 

exhibits ? 

:MS. 'iNENZEL: No, Your Honor. 

THE COURT: All right . 

Ms. Wenzel, your brief and affidavit were filed together . 

And t he problem with the way -- I know this mi ght be your 

staff, but the way you f i l ed it, I have a brie f and an 

affidavit in one filing , and t he cle rk has to go t h rough 

some extra wor k, she pointed it out to me t oday , but you 

can 't file those as one . Your s t aff should f ile a br i ef 

and t hen f i l e the a f fidavit s epar ately . 

'Cause now when s omeone is rereadi ng the recor d , t hey s ee 

"brief ." 

And you don ' t know t here ' s an a f f i davit i n your fi l e unt i l 

you clic k on that brie f . And t hen i t gives you t wo 

subdirectories and, of course , the next one is the 

affidavit . 

:MS. 'iNENZEL : I apologize , You r Honor . 

THE COURT: Okay . 

:MS . 'iNENZEL : That ' s how the Si xth Circui t l i kes it, but I 

am happy t o do it differently i n the First Circuit. 

5 
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THE COURT: Yeah, and Sixth Ci rcuit shouldn ' t be doi ng t hat 

because i t c auses those pleadings to be hidden . And I c an 

scroll up and down, because I saw your email and I knew 

the re was an affidavit, but I s c rol led up and down and I 

di dn 't s ee one . And then finally I click on brief, and I' m 

l i ke , well there it i s . It' s hidden behind that label . 

So I ' ve instructed he r to separat e that out. Okay? 

MS . "WENZEL: I ' m happy to refile t oo or whatever ' s easi est , 

I' m happy to do . 

THE COURT: V'Jhat ' s easier? 

THE CLERK: I t ' s done . 

THE COURT: You got it done alr eady? 

THE CLERK: It ' s already done . 

THE COURT : You ' re done , a l l r ight . 

Goi ng forward, I don ' t know, maybe you want to tal k to 

Judge Klinger about that i ssue , that t hose t hings c an be 

hidden when they ' re filed in t hat manner , so I always l i ke 

mine all separate . And it ' s a l ot easier to open them t hat 

way t oo . 

All r ight . 

Mr . Vol e s ky, do you fee l you ' r e r eady for arguments t oday? 

:MR . VOLESKY : I am, You r Honor . 

THE COURT : All right . 

And, 1'1s . Wen zel , the same question? 

MS . "WENZEL : Yes , Your Honor. 
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7 

THE COURT: All right. 

Mr . Volesky, i t ' s your moti on; you go ahead . I ' m going t o 

give you about 10 minutes . 

:MR. VOLESKY: Okay. Thank you, Your Honor. 

May it please the Court, if I woul d be able t o s it to l ook 

at my notes, if t hat's okay? 

THE COURT: At your pleasure. You can stand or sit . 

:MR. VOLESKY: Thank you, Your Honor . 

This case is resol ved by the fundamental proposition t hat 

decisi ons about s overeign r ights are f or Congress to make , 

and Congress makes t hose decisions by speaking c l early. 

The Court should dismiss the cases agai nst t he Defendant 

because the text makes c l ear that Congress never 

disestablished the Yankton Sioux Reservation . And never 

extinguis hed the Indian title to t he all otted l ands . 

Four conci se points thi s afternoon, Your Honor . 

First , t he Yankton Indian title was recognized with a 

reservat i on established in the Treaty of 1858 . 

In the Act of 1894 , Congress expressly confi rmed allotments 

that had been made on the reservat ion l ands , guaranteed the 

tribal rights , promised that Congress shall never alienate 

any part of these lands from t he Indians , describing t he 

lands as comprising reservations o f the Yankton Sioux and 

specifically reinforcing the 1858 Treaty promises . 

The t exts of t he 1858 Treat y and t he 1894 Act expressl y 
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identify Yankton l ands as reservat i on and Indian 

a l l otment s, recogni zi ng and guaranteeing t he t i t l e o f t he 

Yankton Sioux Indians . The s t at us of t he l ands was t hus 

established by Congress. 

8 

Second, Congress did not dise s t ab l i sh or exti nguish t he 

Yankton Si oux Indian tit l e described i n treat y and s tatut e . 

In fact, Congress was keenly aware of the hal l mark language 

r equired t o do so, and it was r ej ect ed i n the 1894 Act . 

Congress s ought a sessi on agreement . And preci sel y because 

the Tribe negotiated to preserve and guarantee t he 

a l l otments in perpetuity as t hei r continuing homelands , 

Congress expressly did j ust t hat with the language used 

under t he Act. And it d i d so agai nst the backdrop of 

exist i ng treaty rights , vvhi ch were also expressl y 

r e i nforced. Those congressi onal judgments shoul d be 

respected. 

Third, Congress did not t ransfer c rimi nal j urisdiction over 

Indi ans i n I ndi an Country to South Dakota . The Tr i be 

ac knowl edged its dependence on t he Uni t ed St ate s i n t he 

1858 Treat y , stipulating that all matters woul d be di sposed 

of and decided f edera lly . 

At statehood, the General Cr imes Act was in place , 

ext ending f ederal j urisdi c tion t o Indi an Count ry . And t he 

Ma j or Crimes Act established exclusi ve federal 

j urisdiction. 
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When Congress over r i de s t reat i es and s t atute and t r ans fers 

jurisdicti on to s t ate , it does so expressl y . And i t has 

not done so he r e . 

9 

Fi nally , retroact i ve -- re t roact i vi ty, or the par ade o f 

horribl e possi bilities i f the Cou r t decides i n favor o f the 

De fendant in thi s case. 

Although not particular l y advanced by the State , i t was 

noted as a current -- concern of t his Court i n Selwyn . 

Presumabl y , there may be habeas petitions i f t he Court 

deci ded i n Defendant ' s favor . 

However, t he State woul d have t hose number s , and i t hasn ' t 

suggested that there is anything l i ke hundreds of cases 

waiting in the wings to have their convictions overturned . 

Even if there were , statute of limitat ions and othe r 

procedural bars would need t o be overcome . 

And assuming those bars were overcome, t he ul t i mate resul t 

would be t hat the Defendant wou l d l i kely be subject t o 

greater penal t i es i n federal court . 

In any event , t he par ade of horribles , or re t roactivity, 

p rovides no reason to disregard the pl ain text , as 

discussed in McGirt . Because Congress is in the best p l ace 

to change the text and add text if i t wants t o , as it 

routinely does in Indian Country , Congress knows how to do 

this . And the j ob to fix any consequences , if t he Court 

perceives t hem, is with Congress . 
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1 0 

The cases at bar, Your Honor , are governed by a plain text 

requirement, which has everythi ng to do with t he fact t hat 

these boundari es wer e set up by Congress . .And s o if you 're 

going t o undo that, Congress needs to speak and Congress 

needs to speak clearly . 

You can call i t a res e r vat ion, Indian allotment , dependent 

Indian communi ty, or I ndian l ands. The t ext would be t he 

same because we 're t alking about transfers of sovereign 

rights . .And that must be done c l earl y in the text by 

Congress . 

Thank you, Your Honor . 

THE COURT : Jvis . Wenzel . 

:MS . V\JENZEL : So I would break my a r gument down j ust a 

l i t t le bit differently . 

Um, I ndian Count r y i s defined i n , um, federal, ah, statute 

however refer to i t as 1151 . I think we ' re a l l fami l i ar 

with that . Under s ubsection (a), commonly known as t he 

r e servat i on l and, that ' s all l and within t he l i mi ts of 

Indi an -- any Indian reservation under the jurisdiction of 

the United States government notwithstanding the issuance 

of any patent , including rights- of-way running through t he 

reservation . 

I t is undisputed in the 8th Circu i t -- well , i t ' s 

undisputed, according t o the Supreme Court of the United 

St at es , that any ceded lands are now -- any ceded l ands 
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that were , um, sold to the United States di mi nished t he 

reservat ion and would not be reservation l and under 

subsection (a) . 

In the 8th Circuit under Gaffey, Podhradsky, Anny Corps , 

um, it is undisputed and well held or , I guess I 

shouldn 't say "undi sputed," but i t is conclusively held 

that the reservation was further diminished by any 

allotment , i ndiv idual allotment t hat was patented i n fee , 

and that which afterwards passed out of I ndian hands . 

11 

Now, that is de rived from that language of t he 1894 Act . I 

understand t hat, um, t he defense does not agree that t hat 

was clear in plain language f r om Congress , but the 8th 

Circuit has decided it was . 

And t his Court is bound both by t he South Dakota Supreme 

Court and because of t he f ull fai t h and credit, um, 

doctrine , a lso t he federal court . 

So that is -- that takes care of (a) . 

I would then l ike to go to s ubsecti on (c ). 

All Indian allotments , the Indian t i t les to which have not 

been extinguished, including right s - of-way running t hrough 

the state . Again, the 8th Circuit has conclusively he ld 

that the diminishment , um, of t he lands t hrough -- t he 

diminishment of t he reservation, excuse me , through t he 

individual all otments that were pat ent ed in fee and t hat 

have subsequentl y passed out o f Indian hands a l so would not 
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be Indian Country unde r subsection (c) . 

And I thi nk when we l ook at how an a l lotment is defi ned 

that' s a specific, um, term of art i n Indi an l aw. An 

a l l otment is ordinarily -- accor ding to Black' s Law 

Dictionary, ordinarily and c ommonly used to describe l and 

held by Indi ans , aft e r a l l ot ment , and befor e the i ssuance 

of the pat ent in fee t hat deprives the land of i ts 

charact er as Indian Count ry. 

1 2 

You know, t he defense talks about Indian t i t l e . I ndian 

t i tle , according to Black's Law Dictionary, i s not 

necessarily ownership or a sovereign right , but i t i s 

permissive right of occupancy granted by the federa l 

government to aboriginal possessor s of the land . It is 

possession, it is not ownership, and i t can be ext i nguished 

by the federal government. 

Exti ngui s h it means -- extingui shment , excuse me , means the 

destruct ion or cancellat ion of a right . In this case , t he 

cancellat i on of the possessi ve r i ghts . 

When t he fee patents -- vvhen the l and, excuse me , when t he 

a l l otments were patented in fee to indi vidual Indians , t hat 

fee -- f ee simple , f ee absolute , we all remembe r from 

property, that ' s the whole bundle of sticks . That was 

given t o i ndivi dual Indians . 

And at t hat point , any possessory right f or the Tribe is 

gone . Because that l and was passed in f ee to an i ndividual 
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person . 

That --

13 

THE COURT: So you 're s aying -- you're , you' r e focusing 

the re on t he i ndividual Nati ve .American ' s r ights as opposed 

to t he Tr ibe' s rights ? The Tri be col l ect i vel y? 

MS . V'i'ENZEL: Yes . Because a t t he t i me that s ection 1151 

was passed and bef ore , because, as the 8t h Circuit has 

explained, the SCOTUS has explained, 1151 codified prior 

caselaw havi ng to do with Indian rights. The onl y t hing 

that r eally changed is the thought that -- or, excuse me . 

Let me rephrase that . 

mat it codified , or at the time what was codified , was 

t hat Indian t i t le had t o do with Indian ownership and t hat 

meant communal title a t t he time . And when we ' re 

interpret ing a s t atute , we have t o look at t he meaning of 

t he words , t he plain language , and their meaning at the 

time . 

So t hat was t he meaning at the t i me . So what 1151 did 

differently is saying that well , i f it ' s a reservation , 

we ' re going to say no matter who owns the land, whether i t 

was patented i n fee or not , t hat is Indian Country if it i s 

reservation land . 

Allotments are off the reservation . So t hey are not 

reservation land, but an allotment by definition is a 

specific, again, Indi an t erm o f art, meaning an area o f 
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land held in trust or ali enated by t he f ederal gove r nment 

but hel d i n trus t for the benefi t of a speci fic person . 

Once it' s patent ed in fee t o t hat i ndivi dua l, it's no 

longer an a l lotment. It's a f o rmer allot ment. So, under 

subsection (c ) . 

14 

Now, I r ealize that for purposes -- and I don' t mean t o get 

into the weeds, although I ' m ve r y , very good at it. But I 

realize t hat for pur pose s of this case , i t doe sn ' t matter 

whether you would agree with me on that part or whet her , 

um, when we tal k about Indian t itle or exti ngui s hment of 

Indian t i t l e , t hat would mean t he passi ng from Indian 

hands , which i s what the 8th Circuit has , um, conclusively 

held . I t h i nk at t his point , and according t o Anny Corps , 

the 8th Cir cui t has j ust sai d , you know, we ' re actual l y not 

goi ng t o speak on or haven 't had t he occasi on to speak on 

what happens if the l and i s j ust patented i n fee but stil l 

held, um, by or, in I ndi an ownershi p. So, again , for 

purpos e s of thi s case , it doesn ' t matter , ' cause the 8th 

Ci rcui t has said once it passes out of Indi an ownership, 

for sure , it ' s no l onger an allotment under subsection (c). 

Um, I t hink that ' s all covered by this Court ' s Selwyn 

decision . I think the Selwyn deci s i on did a nice j ob of 

saying what I ' m t r y ing to say but in a very conci se manner, 

so I appreciat e t hat . 

The only t h i ng t hat reall y wasn ' t covered in Selwyn was 
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subsection (b ) . 

So all dependent I ndian communi t ies wi thin t he border s o f 

the Uni t ed States, whether wi t hin t he ori gina l or 

subsequent l y acquired t err i tory t hereof, and whethe r wi t hin 

or without the limi ts of any s tate, that codif i ed Uni t ed 

States v . Sandoval . .And United St at es v. McGowan . 

.And according t o , um, Alaska v . Nat ive Village of Vene t ie , 

a Supreme Court of the United St at es case , ther e are two 

requirements to be a dependent Indian communi ty . Fir st , 

f e de ral s e t - aside . 

That me ans that t he l and has t o be held i n trust or, um, 

othe rwise s e t - aside by the f ede ral government . 

Now i n Sandoval , wh i ch was a l so b rough t up by t he 

THE COURT: Let' s go to t he Treat y of 1858 . 

MS . V'i'ENZEL: Okay . 

THE COURT : That was a set - aside . 

MS . V'i'ENZEL : Yes . I wou l d agr ee (nods head ) . 

THE COURT : But that ' s , that ' s 1151 (a)? 

MS . V'i'ENZEL: Yes . So the f e deral s e t - aside requirement 

because under subsection (b ), it ' s not reservation and not 

an allotment . So t hey a re supposed t o be --

THE COURT: I t ' s an odd situation . 

MS . V'i'ENZEL: -- I don ' t want t o say mutually exclus i ve , but 

they are , they have three di fferent meanings , right ? .And I 

t hink t hey are s upposed to , f or the most part , or be 
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separate or at least for purposes of under standability, be 

separate. So yes, that is a federal set - aside , but l ike 

you said, that would be under subsection (a) . 

So t he examples of a fede ral set-aside i s land, wn, 

held in trus t by t he United States for the benefit o f t he 

Tribe. Or, wn, I t hink the exampl e in Sandoval was, wn, 

the Pueblos in New Mexico. And how the -- I don't t hink i t 

was technically qualif ied -- or classifi ed as a 

reservat i on . But they had not ed t hat t hat was t he Tr i be ' s 

l and . And i t was i nteresting ' cause in Sandoval, they 

talked about it being held in fee . But then t hey also 

said, but not really. Um, because there is still the 

rest riction on alienation . So that is what sets it apart 

from an allot ment. 

And that f ederal set- aside i s i mportant because , wn, 

Congress has -- how i t ' s explained in Venetie , Congress has 

the plenary power over I ndi an a f fairs . And so t here has to 

be some move by Congress or some action. So t hat ' s , again, 

the hel d in trust , wn, otherwise set- asi de , I think t he 

miscellaneous trust lands in Podhradsky are a l l examples . 

Here , we don ' t have that . This is privately owned land . 

It was a federal set- aside at one point , but i t is no 

longer now. And the 8th Circuit has c onclusive l y hel d 

that . 

THE COURT : Well , the Supreme Court hel d that it was 
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diminished. 

MS. WENZEL : Yes. 

THE COURT: And you ' r e sayi ng t he subsequent rul ings in 

Gaffey and Podhradsky further dimi ni shed t hat set-aside ? 

MS. WENZEL: Yes. Yes. 

17 

They further diminished the reservation, technically . Or 

said that the Act of 1894 furt her dimi nished the 

reservation, meaning anything t hat was di mi nished, so their 

individual allotments that had passed ou t of Indi an hands 

were not longer a f edera l se t-aside . Now t hat does n ' t mean 

they couldn't become a federal set - aside . As the Court i n 

Podhradsky expl ained, or the facts kind of had to do with , 

I guess you could say, because the federal government can 

acquire t rust lands for t he bene f i t of the Tribe . 

But here, in this case , the land and quest i on -- i n 

question in t he City of Lake Andes has not been, um, I 

guess, it has not been pur chased by the federal government 

and he ld in trust . 

Both requirements are required . The State ' s posit i on 

obviously is that the first one is not . 

The s econd one also is not fulfil led here . And that ' s 

federal and super -- superi ntendence over the community . 

I t s important t o f ocus on "commun i t y " i n t hat meaning . 

In Venetie , in note 5 , um, the Tribes at issue argued t hat 

in the term dependent Indian community referred to 
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political defendants -- or "political" -- excuse me , 

dependents , meani ng the Tribe is dependent on the federal 

government . And the Court said no, t hat 's not what we 

mean. 

1 8 

That' s why the fed -- again, why t he f ederal set-as ide 

requirement i s also -- 'cause we 're looking at t he land in 

question . I s the land in question dependent on the federal 

government ? 

Dependent on the federal government can mean obviously t hat 

l and held in trust, because at t hat point , um, and I -- I' m 

forgetting which case it was in, but it was i n my brief , so 

I do apologi ze . 

Um, it possi bl y was the Orven case . 

Or no, t he 0.,,ren case was not. So it was Podhradsky, I 

apologize . The BIA handl ed, um, any l eases on the land . 

Any proceeds were handled by t he f ederal government but 

then went back to t he Tribe . So t hat's t he type of fede ral 

superintendence . 

Now, whe ther the Tr ibe is dependent on the federal 

government or not , um, agai n , isn ' t necessaril y a t issue 

here . Because the Tribe does not compose t he grand 

ma j ority of the t own . Ri ght? Does the t own benefit , as 

Defendant a l l eges, f rom some f ederal programs indirectly? 

Sure . Of course . But by that a r gument , every t own i n 

South Dakota where a triba l member l i ves i s , therefore , a 
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dependent Indi an cormnunity . That's not t he case. 

Um, here , the s chool is , ah, Andes Central . The , um, 

Charle s Mix County provides t he pol ice ser v i ce s . 

Charles -- Charle s Mix Count y , um, or the City of Lake 

Andes , excus e me, again, I f orget, provi de s t he fire 

services . 

1 9 

The services are provided by t he State or a pol i tical 

subdi vi s i on of t he state by and l arge , so the cormnunity of 

Lake Andes is not dependent on t he f ederal government . So 

this i s not a dependent Indi an cormnunity unde r subsecti on 

(b ) . 

THE COURT: "What about the fact that , "When I was reading 

your brief, I wondered for 100 and some years , t here ' s been 

a municipal government that r uns t his cormnunit y , and they 

assess t axes on all property wi t h in t he cormnuni ty. How 

does t hat p l ay i n the federal superintendence anal ysis? 

Because there ' s a gover nment . A non- I ndian government t hat 

assesses non- Nat i ve tax burdens on property . 

MS . WENZEL : I think that goes in t he way of not f edera l 

superintendence because -- and I , I apologize for not 

having a better answer for this , but my understanding is 

that if i t i s federal land, i t can ' t be taxed by t he state . 

THE COURT: Correct . 

MS . WENZEL : I f it is Indian land, i t can ' t be taxed by of 

the s t ate . So if i t i s being t axed by the s t at e , o r t he 

App. 168/331 



1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0 

11 

12 

13 

14 

15 

1 6 

17 

1 8 

19 

20 

2 1 

22 

23 

2 4 

25 

20 

municipal government , then it' s not under federal 

superint endence s o that ' s just one more factor s howing it ' s 

not under federal supe r i ntendence. And t hose tax doll ars 

are what goes to support t he communi t y . 

Um, s o under t hose , those are t he only three ways we can 

have Indian Country. And none of those f it i n t hi s c ase . 

So the State properly has jurisdiction over t his case. 

THE COURT: All right . 

Anything e lse? 

MS. WENZEL: Not at thi s point . 

THE COURT: Mr . Vol esky. 

MR . VOLESKY : Thank you , Your Honor . Just briefly . 

In another l ens , that is constitutiona l law, we also start 

wi th the text, history , precedent, policy. Federal l aws 

applied to Indians a l so starts wit h the text . And i t 

doesn ' t need to go any further . 

As to what happened in Lake Andes over the last 120 years, 

the State government enc roaching upon tri bal rights , t hat 

doesn ' t make it right . The Court spoke t o that very well , 

I think, in McGirt . 

And j ust because a state encroaches on f ederal rights over 

a course of a hundred years , or on Nat ive tribal rights 

over the course of many years , doesn 't ma ke it r i ght . And 

the State want s t his Cou r t t o again rely on , skip over t he 

text . Skip over the history, go straight to precedent or 
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rely on precedent. And i t speaks of c ourts diminishing the 

reservat ion . 

Courts have no proper role in dimini shi ng a r eservation . 

That's a job of Congress . 

Again, we come back t o the t ext . 1858 Treaty . Set - aside . 

Recogni zing Indian t i tle . 

Again, in the 1894 Act , set-aside specifi cally recognizing 

the allotments , guaranteeing t hem to the Tr i be in 

perpet uity . The State has point ed to no l anguage i n 

18 -- i n t he Act of 1894 that supports their proposit i on in 

this case (nods he ad) . 

Yankt on Sioux Indian title was recognized . The 

a l lotments were established. Congress hasn ' t changed t hat . 

Thank you , Your Honor . 

THE COURT: Um, and I agree wi th your assessment t hat the 

primary focus here i s on two i mportant documents . One is 

the t r eaty i tself , and then t he congressional act that 

adopts i t . 

And when t h i s , when this reservat i on ' s i ssues went up to 

the U.S. Supreme Court , um, that ' s what they were doing is 

t rying -- t here was a disagreement on "What t he l anguage 

meant i n t he Act . The congressional act . 

And don ' t they have the authority t o i nterpret t he language 

of a congressional act? Isn ' t t hat what the U. S . Supreme 

Court did? 
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MR. VOLESKY : Absol utely and t hat was spec i f i c a l l y l imi ted 

to the ceded l ands . That lands at issue in this c ase are 

not ceded lands . The Supreme Court went no furt her t han 

that, and that, as a matter of f act, the Supreme Court 

indi cat ed that the 1894 Act i s evi dence -- t he language, is 

evidence of Congress ' s intention to mai ntai n a cont inui ng 

reservat ion, continuing Tribe. 

THE COURT: But di minished? 

MR . VOLESKY : Diminis hed to the extent of the ceded lands . 

And i n t he s ame Act , t he all otment s were specifically 

r ecogni zed and promi sed in perpetuity. 

THE COURT : The 8th Circuit can do the same t hing? 

MR . VOLESKY : Correct . 

THE COURT : And t hey did on t he a l lot ments, and a number of 

other i ssues i n Gaffey and Podhradsky? 

MR . VOLESKY : So i n Gaffey II, t he 8th Circui t did speak t o 

the subject . It cited Stands . And i t recognized t hat t he 

Stands c i t ation i ncludes c l assi c dicta . The supreme -- or 

the 8t h Circuit came back in Podhradsky, it was all i n the 

same case l i ne , that appl ied to that case line. And t he 

Supreme Court specificall y limited -- or the 8th Circui t 

specifically l imited its holding t o t r ust lands only. And 

i t r ecognized t hat it relied on cer t a i n assumpti ons 

including di tka dicta . 

THE COURT : So, is part of your argument t hen -- and I , and 
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I addressed that head- on in, in Selvvyn, um, when t hey 

decided the Yankton Sioux case , i n the Supreme Court and 

the 8th Cir cui t, they interpreted the l anguage and t hey 

used these i nterpretive tools, histor y and, you know, how' d 

the gover nment treat it . 

lli you t hink that after M=Girt , because t hey use t hese 

interpre tive tools, that they -- i f it went back, i t would 

come out with a different resul t ? 

MR. VOLESKY: Ah, I t hink it would be 1/'Jhat issues are 

raised and actually litigate d and decided i n that c ase . 

Um, will it change t he resul t i n t he previ ous cases ? I, I 

can ' t s peak t o that . I think in a new c ase t hat comes 

before the Court , t he Cour t s hould pay attent ion t o what 

the Uni ted State s Supreme Court said i n McGirt. And make a 

decision from there based on t he t exts and appl ying Indian 

law canons . 

THE COURT : All right . 

Anything e lse , Mr . Volesky ? 

MR . VOLESKY : No , You r Honor . 

THE COURT : All right . The motion ' s submitted. 

I ' m going t o take it under advisement. I ' ll get a decision 

out to you within a coupl e weeks . 

MS . "WENZEL: Could I have a brief repl y , Your Honor? A 

response? I promise , it ' s brief . 

THE COURT : The Supreme Court wou l dn ' t let you do that , you 
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know? 

MS . WENZEL: Yes . 

THE COURT: He a rgues , you argue , and then he argues . 

MS . WENZEL: And if 

THE COURT: I asked some quest i ons t hat were a l itt l e bit 

off t he t opic , so I'll give you a short moment , and t hen 

:Mr. Volesky get s the last word . I t' s his mot ion. 

Go ahead . 

MS . WENZEL: .Absolut e l y f air , Your Honor . 

I did j us t -- and I apologize for not bri nging t his up i n 

my initial r e sponse . 

24 

Um, t he de f ense argues that t hrough the 18 94 Act , um, and 

subsequent -- or not "subsequent " but , um, ot he r contextual 

things t hat occurred a t t he same t i me the Act was passed 

and negotiated, that the land was guaranteed t o t he Indi ans 

in perpetuity. 

The Stat e obvi ously disagrees with that. The specific 

language says, um, t he Articl e XI I I i n the 1894 Act says, 

guarant ees the undisturbed and peaceabl e pos session of 

a l l otted l ands . And then Article XI V confirms the 

a l l otments -- confirms the allotments and guarantees t hat 

Congress shall never pass any ac t a l ienat i ng these a l l ot t ed 

lands . 

Now what t he 8th Ci r cuit has f ound -- or concl uded, is t hat 

Congress hadn 't passed a subsequent act. Instead, when t he 
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lands were patented in fee, or whether -- when t hey passed 

out of Indian hands, that i s what a l ienated the l and , not 

some act of Congress . The onl y thing that language served 

to do was t o say we ' re not going t o come and take i t f r om 

you. And i f you want to pass i t on yoursel f , that's 

obviously up to the person -- or, the owner i n fee . 

Also in Podhradsky, they talked about how, um, there 's t he 

quote, um, about how t he Great White Father has told us 

that we -- you will not be forced to part with your l and 

unless you want t o . He does not want you t o sell your 

home s . He wants you to keep t hem foreve r . 

And when, when title was g i ven t o an a l lot t ee , unde r t he 

Dawes Act , i n fee , that all owed t he pe r son to keep i t 

foreve r i f they wanted to . That i n no way guar antees an 

individual all ottee t he right to t hat land in perpet uity. 

And I t hink that ' s important bec aus e when we ' re -- if we 

are going to relook at the differ ent thi ngs i n t he Act , we 

have to l ook at those wo rds, um, t hemsel ves . 

So it s ays nothing about "i n perpetuity" or anythi ng e lse , 

instead i t t a l ks about " fee ." Again, the whole bundle of 

s tic ks . 

Br ugui e r a l s o had a , the Bruguier case f rom t he South 

Dakot a Supreme Court also talked about why t he l and was 

go ing t o be patented i n f ee . And the under s t anding at t he 

time , t hat t hat was t he onl y way to ma ke su re t hat t he 
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indivi dual Indians could keep t hat l and and that t he 

federal government wouldn ' t come back and take i t . So t hat 

is how, I guess, the State would advocate for that t o be 

interpreted. 

And I t hink ot herwise the Court h i t on the fact of t he 8th 

Circuit used t he language t o int erpret . I' m not as king the 

Court j us t to go to p r ecedent and do jus t what t hey say 

because they sai d it . They i nterpr eted t he language . They 

went through the di ffe rent act s . They point ed out t he 

parts of t he Act . Um, the plain l anguage -- and I did put 

in my brie f whe r e a ll of the di f fe rent 8th Circuit and t he 

South Dakota Supreme Cour t looked at the plain l anguage -­

so McGirt d i d not change any o f t hat. 

Inst ead, it r eaffirmed that. Ye s , that is absolute l y a 

canon of construction . You start at the pl ain l anguage . 

The fact t hat they went on t o other s tuf f doesn ' t matter 

because, as the conclusi ons i n all of the cases show, t hey 

de termined unde r the plain l anguage that t his is what t his 

me ant and then they did go on t o say this is eit her 

supported by or not overcome by the other considerations . 

And t hat ' s what I have . 

THE COURT: Mr . Volesky? 

JvlR . VOLESKY : Your Honor , t he Sout h Dakota Supreme Court i n 

Bruguier i nterpreted a very materially distinguishable Act 

with respec t to the Rosebud Tri be , which did speci f i cal l y 
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provide for extinguishment and diminishment and they have 

that l anguage. The South Dakota Supreme Court did not 

discuss Articl e XIII of the 1894 Act . They did not d i scuss 

Article XIV of the 1894 Act. Articl e XIII guarant eed t he 

a l lotted l ands and it specifically provided for all t he 

r ight s of the Tribe . Article XIV guaranteed that Congress 

shall never a l ienate any of t hese lands from the Tribe . 

Neither was article --

THE COURT: She sai d Congress won ' t , but t hat doesn ' t mean 

an i ndivi dual Native .Ame rican coul dn 't do i t on the i r ovvn . 

MR. VOLESKY : Yes , an individual -- no . No, Your Honor . 

An individual Native .Ame rican cannot on i ts ovvn dive s t 

sovereignt y . That takes an ac t of a sovereign . That takes 

an act of Congre ss . 

I would also jus t final l y note t hat in Gaffey I I , Article s 

XI II and Arti cles XI V, again , we r e not addres sed 

substant ivel y . And that that was the i ssue i n Gaffey II , 

was reservation specif i c all y unde r subse c t ion (a) . So , the 

Court proceeded on as sumption with r e spect to t i tle in fee 

and what happened to it . 

Start with the text . The t ext is clea r . Thank you, Your 

Honor . 

THE COURT: Thank you, c ounse l . 

I ' ll get a decision out to you wi t hi n a coupl e weeks . 

That concludes t his he a ring . 
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MR. VOLESKY : Thank you, Your Honor . 

MR. COTTON: Thank you, Judge . 

THE COURT: You bet. 

(The proceedi ngs t hen conclude at 2 : 53 p .m. on 

September 11 , 20 24 .) 
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Defendant states 1hat he is an enrolled mc.-mbcr of the Yankton Sioux Tribe and the Indictment on 

file alleges that the Dcfc:ndant commincd a "''rime in Charles Mix County. South Dakota b)· 

failing to ~• for a court ~ al ~ Chari~ Mix County Courthouse. whkh is in Lake 

Andes. South Dakota. 

I~ FllRTHF.R Sl'.PPORT OF THIS l\·IOTIO~ the Deftndant ash the Court to take 

judicial notice of the filings and ~ord documents in I ICRl24-000060 and l 1CRl24-00008S. 

wh~in the Det~ndant has mo\'cd to dismiss c~h tile based on lack ofjurisdictii>n. Attached 10 

this Motion ar.: the following record documfflts from 1 ICRl24-60 and I ICRl24-8S. th~ analysis 

from which applies equally a.<o well herein: 

Exhibit A Motion to Dismiss 

Exhibit 8 ·· Brief in Suppott of Motion to Dismiss 

1 

AQQ. 178 / 331 
Filed: 8/14/2024 11:24 AM CST Charles Mix County. South Dakota 11CRl23-400D7 



F.xhihit C - Affidu·it of Tucker J. Volcsky1 

WHEREFORE. the Oef~t pnyi thal the Court gra1ts this niotion to dwniu. 

Dated this 14111 day of August 2024. 

.:sJ Tucker J, VolC!ky 
Tucker J. Voltsky 
Attorney for the Defendant 
305 N. Kimball 
l\.fitchell. SD 57301 
luckcr. \'Olcsk)-~a:1uckcr\"olnkylaw.QOm 

CERTIFICATE OF SERVICE 

The und.:rsigned hcn.~y ccnifi.:s that a tns.: and correct copy of the for.:going Molion to 
Dismiss for Lad.: of Jurisdi'-1ion in the abovc-<ntitled matter wa.-. sen·~ through OdysSc:y upon 
the: following: Charles Mix County State"s Attorney Steve Cotton. and electronically filed wilh 
the: Char~s Mix County Cll?rk of Courts througJI Odyssey. 

Dated this 14* day of August 2024. 

is· Juckg J, Vol~y 
Tucktr J. Volesky 
Attormy for lhe INf endant 

1 T~ ,\ffida\•it <>fTuckier J \'olt9':>' allliches twient)·•thr« (23) ,e,chihits which oould not he ,cuhmilkd for fil~ 
cl«trorucalJy and reqund coun,el to sulim11 tmd ooptcS IO the C~rt. whx:h c:xtub1ts arc en f'di: an c-ach 24-60 and 
24-8~ The l),e(,endant r~tfull)' r«1llell.'I lhc C,lUR ·s nr.lliot of Vltsie ie:oth1bib •ho and N$ that mcy he filed h)· 
~ Clert hcrem 
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ST A Tc OF SOUTH DAKOTA 

COUNTY Of CHARLES MDC 

ST A TE OF SOUlll DAKOT 

Plaintiff. 

) 
: ss 

ftLED 
JUN21D 

) 

IN CIRCUIT COURT 

FIRST JUDICIAL CIRCUIT 

11 CR24 .. 000060 
I I CR24-000085 

) AFFIDAVIT OF TUCKER J. VOLESKY 
vs. ) 

) 
HAZeN WINCKLER. ) 

) 
Defendant. ) 

COUNTY OF BEADU: ) 
:SS 

STA TF. OF SOUTH DAKOTA ) 

Tucker J. Volesky, being first dut)' swom upon oath, depoles and states u follows: 

J. I have been appointed to rcpiacnt the Defendant above named and make this affidavit in 
suppon of bis Motion to Dismiss upon informaaion and matcriah from public 90Uf'CC3. 

2. That attached hen:co as Exhibit I is the Treaty between the Yankton Sioux Tribe and the 
United States, April 19. 1858, l l Stal. 743. 

3. That anached hettto a exhibit 2 is the General AIJottncnt Act (also knolWI u the Dawes 
Act), ch. 119, 24 Stal. 388 (1887). 

4. That attacMd hereto as F..xbibit 3 is the Trust Pafalt dated May 8, 1891, and ~rded 
December 2, 1903. 

S. That an.adlcd hereto as Exhibit 4 is the Ad of Ausust I 5, 1894. ch. 290, 28 Slit 286. 
whi~h ratified the 1892 cession agreement bctwccn the Yankton Siou" Tn1>c and the United 
States. 

6. That atliehed hereto as Exhibh Sis 1he Order Appoinling Guardian of October 7, 1902. In 
the Matter otlhe Eslate of Bessie Zilka Koyewin. 

7. That attldttd hemo as Exhibit 6 is the Decree of Distribution of March 3. 1903. In the 
Matter of the EstllC of John Arthur or Cctantanka. 

8. That anached ~ as r.xhibil 7 is lhc Indian Deed dated Jmc 20. 1907. 

ExhibitC 
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9. That anached hereto a.• Exhibit I is the Order Confirming Sale of Real Estme tiled January 
9. 1908. 

10. That alllched hmto as Exhibi.t 9 is lhe Act of Congress of May 27. 1902. 32 Stat. 245. 

I I. That attached hereto as &hibit 10 is the Act ofConsressof Febnwy 2. 1903, 32 Stat. 793. 

12. That attached hereto as Exhibit 11 is a map includins Section Four. Township Ninety•fivt. 
North of Range Sixty-five, Wnt of the fifth Printipal Meridi111. Charles Miit County, 
South Dakota. 

J J. That auached hereto as .Exhibit 12 is the 2020 Census Tribal Traci Map whjd, demaJCales 
Lake Andes as Tribal Block Group B. 

14. fhat attached hereto as F.xhibit 13 is a webpage fmm the United States Department of 
lnlerior, Indian Affairs. Yankton agency. 

IS. 'Ilaai attached hereto u Exhibil 14 is the Testimony oflhe Chairman of 1he Yankton Siowc 
Tribe from June S, 20 J 7. 

16. T1lllt atlachcd hen:to as Exhibi1 IS is lhc Yankton Tnbe•s ;'Comments on the Depuunenl 
of Interior's Proposed Revisions to Fee-to-Trust Re1ulllions Contained at 2S CFR Part 
l S I" dalcd January 12, 2018. 

17. Thm al1lched hereto u Exhibit 16 w a letter from &he Chainnan of the Yankton Siou:it Tribe 
to the SecTewy of the United States Department of Interior dated May 30, 2018, including 
Protocols ror Comullation with the Yankton Sioux Tribe. 

11. Thal anached hereto as r~bit 17 isan article from the Araus Leader published Sq,cember 
2◄, 2019. tided '"State says no to Yankton Siowc Tnbc•s ask for National Guud hdp ~irh 
tloodina ... 

19. That attached ber«o as Exhibit 18 is information on cmcrgency mual auis1an0e to Indian 
Tribes and Tnba.11:y Designated Housiftg Entities dated Jnwy 19, 2021. from the United 
S1111c:s Depmtmcnl of lhc: TRuwy Emcrgcnc;y Rcnlal Ass~ Program. 

20. That attached hereto m Exhibit 19 is a document from the United States Department of the 
Treasury Emergency Rental Assistanoc Program listina paymcms to \'arious Tnbes as of 
February 26, 2021, includinc S2.BS3.249.59 to the Yankton Sioux Tribe. 

2 l . Thai attached hereto as Exhibit 20 is a letter dated October t S. 2021. to tribal leaders from 
d1e United Slates Depanmcnt o(lhe Tn:asury. 

22. Thau at1acbed hemo u Exhibit 21 is a 2021 Application and Oranl Agreement from 1he 
United Stales Depll'1menc of Transponation 1-·cc1cra1 1"ransit Adminisuatlon., which 
awarded fedmll assistance to the Yankton Sioux Tribe, 
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23. That anachcd hcrclO m Exhibit 22 is the YanklOn Sioux Tribe Comprchcnsi'\1-c f.conomic 
Development Strategy from September 2022. 

24. That auachcd herclO as Eithibit 23 is an anicle publimcd by Soulh Dakota Scarchligt. on 
May 31, 2024, titl~ "'Homicidt invtstiptions sparks rare lc~I o( 5'ate•lribal coopcratioo_" 

'4bd~~ 
Att<Jffle)· for the Dtf endant 

Subscribed and sYoom co before me this ts• day of June 2024. 

Ct:RTlflCA TE or SF.RVICE 

The undersigned hettb)· certifies tha1 a tNe and oorrecl copy of tlk: foregoing Affidavit of 
Tucker J. Voltsky in the ahove~ntirlcd maner ',11,"aS served through Od)'sse'Y upon the following: 
Charle5 Mix County State's Anomcy Steve Cotton. and elcctroni~lly filed with the Charles Mix 
Counry Ch:rt of Cour1S tflrouah Od)SSCY. 

Dated this u• day of June 2024. 
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151 Tucker J. Volokyw_ 
Tucker J. Volesky 
Attorney for the Defendant 
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286 PfFl'Y-TBJftD CO!fORB88. 8aa. II. OR& •• ._ 18". 

••-- b. ,... CIIAP. IN.-4• ._ • ..., ... ~ .. ...,_ MMl 11""!.itqtor &M~ 
- - ol a l'■lhcl s ... ,....,.,..,,., w,IN lo ..... "'., ... ~ ..... ol 

CalJIINale.. 

& U ,uclflll., tu a.-t. nd Bove o/_ .8,preN111&ffw. o/ CA, U•tw 
t-.!~-~ Btatu of A.-,.._ ,,. Oo-,a. --~ Tbt ,be 8ecrewY ol Uae 

... ......,. tiw ....... Treuury be, a11d be ia bereby, aat.bori&et1 lo ban OODl&ruo~ • rev­
enue cutter for INl"riee in &be harbor of 81111 Prueiaoo, State of Call• 

~ foralt.: Prnitl.,J, 'naat &he OMt "'Mid ooo•tr11c&ioo aball ao& eseeed 
tbe Ha or lftJ tJaoaaud dottan. 

Approvedt Aqua& l~ 18N. 

O■AP. :IIO-A■ "'" >la\lq 5""' ,_ Mnwl 11114 ce.M.,_,.,.._ 
., ... Id.Ila o.,.,c.., ...... an INdJ lttp,il!UlaQ •lib ,an ... l•lli&• 
trlbM fer Ill• hNI ,-r _., .. J••• Ila eQ, , .. bs- ••adncl N4 1111Nt7-d .. ., ·-, ..... .., ,.,,..... 

& ft eucW., tu S.-,• •• Ro.- o/ R,pNN.latlHt o/ tu Uaiud 
, .. .._ ~• Stal• of .Aamee I• eo.,rn, ~M, Tbat tbe followiac rma be, 

.,,...., and t~e7 are btreby, approprtatfid, out of •111 money ia lhe 'heua17 
Dot <Idler.tee approprlaW, rOC' tbe purpote of P111ln, die ea.neat. alld 
co111dn,e11t upeD._ of die Indian DeptU"~t. for the year ending 
Ja11e thirtieth. eigbMlea bonclred and uiootJ-ftTet ud "-16lllnt t.reat1 
alipalatlou witb the vadou h1diaa tnbee. namely: ••r.;; .,. .. • For pay urftfty-aev. aceataorJ11diaa d'ain at tbe folJowiDJ·D■llled 

.,... •pncln, at tbe rate1 reapectivelJ lDdleated, namet,: 
At the Blaellre.t. Al9DCJ, 1f0Dtat:1a, a& one tbcaolaod elgbt hundred 

doJlani 
Al tbe Oberok• Sohoot, North Carolina: Afldltio11al compeu•Uou 

to aapen111eDde11t ol la5d IObool f'or per(onn.in1 Uae d11t1 .. beretotoN­
reqamd oflhe ap:ae7 at Uae Oberolleo Apoc7, two humdred clolJ11n1 

.u tbe Cbeyen11e aad Arapaho .\pncy, Oklahoma Territory, one 
thou.Mod t'illlt lnlodred dollan; 

Al lbe 0be7nue Rlnr Apacy, Sout.b Dakota, oue 1bo11u11d 11ewm 
llubdr-1 doUan; 

At tlle Colorado RI Hr Apociy, A.rirona, ooe tbo1111tncl th·o l1a11dNl(f 
doUan; 

At the OolYille Apney, Wubin,:ton, one tbo11.aaod Ive llandred 
doU1111; . 

At t.be Crow Or-eek aod Lower Brule Apl&A)J', South Dakota, 011t 
thousand •1ht hundred dollan; 

A I the Crow ApOC?7, Moateu, on4' thoa.uad ei1ht bandl'ec\ dollars; 
~\t the Dnll• Lake Ac-ncy, Nortb Dakota, 011e lboaund two bun, 

dttd doU■rt; 
At the FlatbNd ApDC!J, Moutaua, 0110 tliouaand 6ve bu1wlred dol ­

lan; 
At the Fort BolJusap Apacy, lfontua., oue d1011a11d Ive bubdn!d 

dollan; 
At tbe Fori hrtbold Apncy, 8ouda Uakota_ oue lbo11•nd a,-e l111u­

dred dolJan; 
At the Fort Dalt Apae7, Idaho, orte tbooNMld fh-o buudNld dollart• 
At tbe Pon l'"eck Apatey. NorataH, 0110 tho•wad eight bahd~ 

doUan; 
At tbe Onaud Roode Ap~Yt 0""1100, oue tbouaaod two bw:ulred 

dollan; 
At tbo Oreea 8a7 ApDC!7, Wi9COD&ha, 0110 tbooand eeght bnndnd 

clollua; 
At OoopA Valk,1 Aceney, Calsforaia, one tboa1and two bundn:d 

dollarw; 

FILED At the Kiowa A1eocy, Oklahoma TerritorJ, 01l11 tbou•od eight 
ba11df'Nl dollan; 

JUN 2 6 202~ Exhibit 4 

~ 
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At the KJamatb Apooy. On«on, one dtoaaud twobnnched doDan· ~.......«>­
At tbe La l".,.Dl6 Apac:yt Wi1CONh1, ooe tboua■cl eigbt. ba.ud~ 

dollarsi 
At t.be Lcmbi ApDer, Jdaba. one tbouul1d ,1ro bumlred dollara; 
At the .lleacalero Ap11ey, New Muiico, one Uiouand l\x bmidred 

do11ara; 
At the )Ualon Tale Rivu Al"IICJ, Callforuia, OM tbouaDd llx 

1uwdffd dol>an, 
At ~• Nav¥) Apney. !'lnr Jile~lco, c,qe tboue&Qd eiabt buQdred 

cloUan; 
At Ule Neiali n., A,ecq, WMblnstoc, one tlaOllabd two luacdred. 

clollan; 
At tM Nenda Ageaer, Nneu. 01HI diolll,Nlld he ha11drtd doUan; 
At tbe Mew Yon Apiaoy. lf.,.. York, Ne tboaaud doUan• 
At U.. Nu Pere. Aaenoy, ldallo.ou tlloauad ,ts band;;/ dollan; 
At die Omaba and lVianebap ApocJ, ~ebrub. one thou.and m 

1la11dred doUars; 
AT. the Oace Aceoc,, Oklahoma TerritorJ, OH Uaouand eix }aQD. 

dred dollan; 
At c•e Pima A,enc,, Ariaooa, off thwaaod eirbt hundred dollan; 
At slM Pine Bid,e Ageae,, Sotatb Dakota. °" lhouaaad eifbl. lnan­

drtd dolfar1; 
Al tlie PoUaw11tosnie aa4 Gmtl ~,maba Agf.Ge,, Kanua, oue 

&hou•ad t.wo bundred dollanJ 
At the Ponca, P11wDte, Ot.oo IIDd Oalil11nd Apncy, Oklahoma Te,. 

ritor,, on" Lbouuad Ive bu11dred doUan; 
At 1be PmeWo aod Jicarilla A1ue71 New Muicx,t oa tbouuud five 

lnmdred dollnt; 
Al Uae Po:,all11p (c:oneolidatecO Agency, W•lainct,oa.. one diou•Dd 

llx hoodred doU11rs; 
At tho Roaebod Agency, Bootb O.kot~ one tbouMDd eight liu11, 

dred dollara; 
At tbe Ro\tlKI. Valley Ap&,ef, C&lifor11ia, ooe tboGUlatl lvo hUb• 

dreddottan; · 
A\ the e.o &Ud FH Acenc,y, Iowa. one tlaoou,id doUan; 
At the Sac and Fox AltDCft Oklahoma 'hrrii«y, oae dioouncl two 

hundred clollan; 
.At tbe S.n C.Clo11 Apoo:,, Arisnna, one Uaoa-.iacl eicbt hadred 

dollar-a; 
At the S.Otff Agent7, ~bfuk•, OH lbouand t.wo ba11drtitl 

dollars: 
At. tho 8hoabone Al'CIJC7, Wyomh,r, one thDIIRbll be laaodred 

dollars; 
At. llie Sileta AaeDC!J1 Orgec,n1 on tbouaad two buodM dollva; 
At the 8illetoa Agney, 8ov,t11 Daketa., oae tboaMDd tlvo bnttdftid 

clotlan; 
.\t lb• 8olltht1111 Ut• 4paoy, Oolondo, oue tboo1&11d bar boDdred 

dollarll· 
Al Ule 8tandh11 Roell A,e11ey1 !l'onll Dakota, ooe thon•nd el&rbl 

bllndnd dollan; 
A& Ute Toop River ApnCJ', Montana, one tboaaDCt 8n baatl-red 

dollai-a• 
A& tb11 Talalip APD<'Y, Wa11•n,rtoh. oee tbouaaad two buadred 

dolla,-; 
At the U&Dt.h and 0vt.1 ApnrJ, Ctab (coualldated),oDe thoQMDd 

ei1'bt bllll4recl dollan; . 
Al tbe U IDIU Ua Apney • {}ffp, ODO tbo111&Dd two bll.DCiml dolluJ; 
At tbe t:niCM1 Ap1u,7, htdiaa Tffritoey, 011• tMOland ITC 111111d""' 

dollan~ 
At \he Wllf'III Spmi,a Acency, Orecoa, ON tboueud two buodred 

dollan; 
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11~• ..... O.. At the WestHD Shoabone A.-e,, Nenda, oae t.hwd be hu. 
dnd doUan; 

At. tho Wblte Bartb .Acuc1, llinDe10ta, one tJaOUU1ad eiJb' lllllldred 
dollan; 

At. Che YaldlDII A,eaer, WMbiDliOD, OM tboauad eigbt hllDdred 
dc>Uatt, 

At the Yaolt1oo AceDOJ', 8ou&h o.kota, one ~d 11.x bundnd 
dollar•; 

At the Qa.apaw AseocJ, ID4iaa Territory, oae thNIADd foar hudred 
dollara: 

~.- ,_ P,011_,, Tbat Ille fclrelKoiq appropria&ioa1 lh.U no& lake el'ea& nor 
.,._-; ~..... •• beclome •nllable In aay eiM. for- or dllrill1 tbe time Ira wbk-la u1 oe.. 
.... 1a. or the Arm1 of lbe United &ates &hall be enpged ill perf'onmuoe ct 

, ... du~ of lodiao AgtDt at U1 of tbe ..-et• above Dllllled: Pro· 
..,........_, • ., •iui, ft,.rtur, TbAt the Co1111Dillion• of buJjao Atrain, w1tb Lbe = .., •1 

.. appro.-.1 or u.e Secnt&ary or tbe lnleriorl 111&7 devolYe tbe dut, .. ot 
a11y lndiail ■paCJ 11po11 tlle '4aperin'8Daeot. or the IDdia.11 U'ai11iug 
ac:hool located at ll1lCh apDCJ, "beaever ta h~ jadpwat aocb •perha• 
t.Gocleat cu Pf'OPWl7 perlona &be dauea ot aaela ~- A•a· cbe 
aupeda'-"eliL upoa whom -.ida d1aU. devolve ■ball gt.,. boocl .. otller 
1--a.n apata; ill &11,eiptf•als IIIOU&Dd als lumdnNf dolJan IIDd here, 
after the unu.1 .aariet ol the ••eraJ lr:adlaai apatA ebaU be u pro-. 
Ylded for lD Cilia Act..· 

...,..._ For the ~tot ~ (Qt.twpre&en, &o be di■tributed iu tlae 
dilielteUOD or the 8'crretary ot the lnc.ior, ten tlloa"'8d dollan; ba&. 
DO peno11 employed bJ tM UnitM 8&&SM uul paid for UJ other ten• 
6cie ttaAII be paid for iDt.rpre&iag. 

,......,.. For pay of In hdiu .~ u \•o tbouud ll"o budred dol• 
lan pel' 1UU111m each. twel.-e llae)QIUld 8Ye baodnd dollan. 

~ .. .....- For a---.r,-u.Nllqupeue1 of Gve JDdlaa iupeoton, IDchading 
t.e~grapbiD1 aod iDCideu&al espenw of lm,pettioo aud havt9Llp'5o11, 
,e,~o &liouabd dollan. 

~• -' Par paJ ol ooe •periateodeat of Jod!u adaooia, Lb,_ Uwuaad 
.. dolJant. 
.,._.. •~ For n~ tnnliuc upeme■ or ou •i,erintadeot oC hd.Jao 

aeboob, inoladiJJr &eJecraptdns and lncldeataJ u~ of Jmpeolioa 
r-. auNI io..tlpdoD, oae lhoa•D41 dollut: ~ Tbat be abaD be 
,w--. allowed tbree dollarl per day lor trt.Hllag Upf'D ... wb• liClullJ oo 

dat.y to tll~cluiYe or cilll& or lraolportatioll aod aleeplur-car 
ac-..... rare: Au Tha&. be 111.il perform ,iaeb OUlel' du&iff u 1DaJ be 

im(lOMJCI opoo •tm 'Z.,~••ialoller ol Iodi■n AAil'fl, 1objec't to 
the appron.l of ti!• of t.llo ln&oriof. 

4.-7 ~ For buUcUop and re...,tr baUdlap at ...... bty•fbw \hoQNnd 
~--.•-. dollan, aiDeteea &bouaod doU•n to bo D9ed b' !Pon ISba"" Bwna­

doa aod ladlaa lnd.utrial Behool, Jloo&ua. 
c-a.pe,.,...... For eontiopacl• or "11• l114fa ..-nee, IDddn~nlfQg and 

lacldeneal aplDIIM of Iadian apat., aDd of ~eir and of the 
Comaiallon• of lndlan Alain, alto U.Yeliol and iDcldeatal upta .. 
of an eMCUI apna, at tll.ree dollar■ per d~ ••• ac,taally employed 
on dai, lo Uie ldd. esc.lUITe of uaaa~t.ioo aD4 aleepio1.car fan, 
h1 Ilea or all other_..,.,._ DOW aatboriied by Jaw1 for pay of .-aplo,_. 
not otberwi■e prorided for, 11Dd ftll' .i-1 of I" IIIMICfal ..-ta. at two 
thoa•od dolkn per unua ~. ror-., thcloand dollan. 

·~ , m • cs■ For _.. upenw of the oocnaa.loo of c:itbat, lel'TUIII Wit.boa, 
oompeo•don, appom&ed bJ tbe Preeldea& dder the provisloaa ot IN 

...... a,.-• fourtb eoetioD of tbe ~ot. ·or April &on&b., elp&eeo luaadre4 ud u&7· 
niM, to •.,.-rial the parcbue ct JadiaD MlppU-, bar. tboauDd dol· 
1 ..... 
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•b•H leGd to the C'.cmnniAioaer or Indian Al'atra hw certillcate t.bat 
aucb COHHt baa beeD TOh111l&rlJ7 .... ell befo,- nob cblJd di"JI be 

.:r-,:.;.~:,:h• reaoTed from Mt'la rwrvattou. And ,, n.U be •ala.-ful for 11111 
· I 11dtaa o,eot or other eaplOJ' or U.. Ooftnlment to induce, or 11ttk IO 

laduce, by wiUaboldl111 ra&iou or by otber impropff meaaa, the J>are11t• 
or SIHl or kht o( ■DJ Indian to CODlll!Dt to Ille removal or any J ■di1111 
cbild beyond the llmlta or 11111 reeenation. 

40&11&W&NT WtTR TBB Y,Ull:IOJf ••ovx oa D&.KO'l'A unnl~~ Ill 
80U'l"R D4JtOT._ 

Alr ..... , wKlt 8&(!. 12.. Tbe followin1 qnemn~ made by J.C. Adam• and Job J. 
~'u.~~ Cole,, comaiM6ooen OU tbe part or t.be Uuited 8&.aatea, ,t•llb tbe chld', 

beadme111, and otber maJ• adulhl or the Yankto11 tribe of Sioux or 
Dakota lodiau apon tbe Y■ntto11 RMerndoa, tu the State of Soolb 
Dako&a, oa the tblrty-lln& day of December, eighteen buudred &&ad 
nlaety-1.-0, and now on &le in lhe De~t or tbe Ju.tenor, and 
ai,rned by laid eom■iulonen ou behalf or the Uniled suia. 1u>d b,r 
Cbarlet Nar&ia, Edpr Lee. Charlel Jooea, 1 .. c llepiki11111, 8tepheo 
Clo11d Elk. t:dward Yellow Bird, lron Linirthiu1 Kli Brockway. Ales. 
Brunot Fraoci.& Willard, Loui• Shunk, Jowpb ~ Albio11 JliUka. 
Jobu &-lw,-n, Claarl• It,., JMllph CMk, Brll'bam \

0 ouor, Willlaui 
Hlgbroc~\ Frank Felli, 11rtd Pbilip Ree.au bebalt of the ■aid \'aukton 
tribe o( ~oux lndia,Qt, i■ hereby Mlefpted, r~&iled, aud couftrwflJ. 

ARTICLES OP AOllBEMENT. 

WhetNa J, C. Adams and Jobo J. Coie. duly &pl"Oin&ed c,ommla.-
11ionttS PD lbe flllrl or the 011Ued S~•a, did, 00 the tblrty•llnt day of 
l>fff111ber, tlt,rhtern bandred aud oi11ety•t•o, conclude RD ncreement 
w(tb the chiefa, laeadauen, aod 0U1er 111ale ■dnltl of the Yaoll:ton tribe 
of Sioux or Dal"Ot11b ludiaa• upon tbu Yniaktoh ~ruHou, 111 tlJe 
State or &lath D,ikota, wblcb 111id 1111(fte1DeOt ia .. fullo,.,.: 

Wberea• 11 cf,mae in t• ad analdnr appropri11&iou• for tl,e c1u·tt11&. 
a1,d mnUogeot npc,ulM or tbe ladiati l>ept'rttneut,. and for fulllllliu1 
t.rf'aty 11tlpulatJ0tt■ wl&h variou• hdiao tribea, fo1 rho 611C1tl year ("nd­
iug Jnne thlrtielJa C30tll), t,ghteeo bund1Nf llGd nilH!'l,-tb!'ff ( IS!)J), 
and Co,· otber 1,u~ a1,proved July 13th, 18!1'.?. autbonzea lbe ;, 8ec· 
rf'ta1·y or the Jaterior t.o n~otlare with a117 lndi1111a ror U,o au"'"ndl'!r 
or portion. of thclr 1-MpOC&i\"o l"OlerYatlou-. any 11Jrttrnent thu1 nego­
t.ialtPtl beb1,t •obJMt to •nhaequent ratification by Co11~;" 1111.l 

Wl~reu tbe \'anlcton tribt! or D~tab-11ow 11teUed Dasota Rllll .a 
•l'f'lled in thia a«rM~•t--or' Sk>u Judia111 i• •Ulior to di•JIOM" of a 
portion of tJ1e land aet ftp.rt nud retervccl to •fd tribe. b1 the tlnt 
artlcll" or lhcl trffty of A11rU (10th) nfneuenth, rli:htet-o luaudred a11d 
IIRy-elirl,t (ULS.-.>, t>.t'll'Ha aaiid tribe 11nd the &;ait..t St.eta, and 1ltll• 
atal h• tin• mate o( Soni.la J>akotA: 

Now. iberefore, tb.i• a,reemeat made and ente~d iato in 11urau1111t"e 
or &he pron!Jion1oftbe act ofCougreeuppruved July tlilrteieulb (IJtb), 
eigbk'1!o huudttd aad niuet.y•two (1892), nt the Yankton Judlau 
A~stt-7, South DaLota, b1 J.C. Atlam• or Web1t.fr, S. n .. ,John J. 
Cole o St. Louis. Mo.. ■11d I. W. 1''re11cb or tlie Statts or li eb .• ou t.lu, 
part or t.be Onlc.ed 81,acea, dul)' a11Ut0riz.ed aud ewpo"'~~ thf'n-tu, 
and the ebl,da. budmen, and oUler toRle 111.lull ••ulN!n of ■aid Y1111k• 
t.ou tri~ of hadiaua, wU,ltffMltl1: 

.ARTICL& I . 

.J.:•"•"••111... Tbe Ynukton tribe or Dakota or Sioui Jndi•n• bereb~· cede, .n, 
· ~li,,qnru, ■nd CODV1'f Co tho L'11lted States all lJ>•ir claim, riglir, title, 

and h>tet'ML Ju ud tu nll tt.e 11naUotted laoda wiU,iu tbe UmUa of the 
l'MffVAtion Mt apart to aald ludiu1a u aCure■aid. 
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An!CLX U. 

Ia oouid.en&ion tor tbe 1aoda ceded, eold. nllDq11.labed, and COD· c es :c 
n,ed to the United 8ta&el • ~ the UD.lt.ecl 8wa. 1dpalar. 
ud .,,.__to pay t.o the au! Yuktoq tribe or 8ioGx lacllu• tl!ie 1am 
of &Ix b11radred thouaaDd dollan (N00,008), u Mninbetore prcrrided 
for. 

AUIOLB IIL 

315 

S~ol'( 1. Blny daya •fter- the ratUlcadoo ol Uu■ agreeme_nt by-=...-.,_ 
Conire-, or al tbe time or \be Int ID&erel& paJ1Denc., &be United · 
Sta&el aball pay tn lbe Mid Yutt.on triM or tUoas. ladi&Da, iD lawf11l 
a,ooq of tbe United Sta-, oot ot &he priDdpal Mm• .Upula&ed ia 
Article U, the 1GJD ,;,I ooe laandrtd tboua.Dd dollars (1100,000), to be 
dimled amoas the memben or t.he tribe ,- capi~ Bo in~ ■lsall 
be p&Mi by the United 8tatee oo thia ooe )uaadnd lhocuand dollan 
(tl00,000). 

81ECT1011 2. Tbe nimtUDder or t.be plffl:bael, money or principal ■am ...... 
stipulated i• Art.iclo 11, amountiag t.o be handrod tbouaod dollar■ 
(t.S00,000), abaU con,Utate • luud for tlio beoelt of the Niel tribe, 
wbtc:b a!l■Jl be place-I 111 tbo Treaaury ot tbe Uoited Stat.a 10 tbo 
endlt or tbe ukl Yaollton tribe or 8lo111 lndfau. apon wbieb the 
'C alted But. 1hall p•J •iutereet. at Ute rate of l•e pn ttntlun .&) per i..... 
anuam from January lr.t, ei&hteeo hundred iutd niDely•tbne (Janu-
ary lat, 1813), the hal.ereal. kt be ,-id ud ued u bueioafter providod 
for. 

AttlCL& IV. 

TIie flmd ol he b11odred tlloaaud dollan (NOC),000} of tbe prlDd- ..,._.,,.._ 
pal aam placed to the cndiL of &.be Yaultton tribe of Sk>u lacliau, M 
pn,Tid;i for ha Ar&icle III, alaall be payable at Ibo pleuuro or t.bo 
U11iled 8tatee after t1reuty,1!1Ye 1ean, ln lawfbl money ot the Uuited 
&tatee. Bat dttrlnc tbe tnm period 0Uweaty-1l•• 1ear1t if the oecu-
•tie• of Ute Indiana ahall nqai.re it, the Ullitecl St.ates ••1 pay ncla 
Jllllrt of t.he pnneipal sam u the Becmary of tllo l11.terior maJ, rocom-
anend, not eaeeedln,r •~,000 ln auy oue i·eu. AC I.be 11111111e11t or aucb 
111.m it 11111111 be dedocted from tbe pllladpal 1am ill the Treaaur:,, and 
tbe United 8tatM ahall t.be~r pay intereat ou the remainder. 

AaTJCLK Y. 

S&enol'I' 1. Oat_or t!l~ tnteftllt due to tbt> Yanlltoca tribe ot 8locu ~ "' • 
tudlaua b7 tbe aupal■tiooa or Arttde III, the United 8tatea may Mt 
Miele aad UM for the bead&. o( the tri~ to sucb mai,ner a. tbee8eere-
tar, ot Uae loterior lbaU cleterauD(', .. f~••: For tbe care and main, 
ten11ooe of ACb orphans. aad aaed, lolrm, or otber l:ielplna penou ot 
tbe YabklOD tribe or 8w,~x IDdlaDa, q maf be aaable to take eore ot 
tb~111Uelvu; f« aclloola and educadoo■l parpoNa for tbe Mid tribe· 
and furcowta otjutlee and '>t.btrlocal llllatltatfou fOC' tbe beoea& ot 
laid tribe, ~II a.1• ol 1Doae7 a111111all1 .. ••1 be aeooaary tor theao 
1iarpo1H, wi&b tl1e be.Ip ofOo~ borel1& 1Upulated, wblcll Mm ■ball 
not nNled ■ht tlloa•11d dollAn (16.000) ia aoy 011• ,..,.: Pro""-', 
That Coasn- ahaU •PPl'Ollria&e. toe- tbe ·ume parpoeea, aad daring .,._, ,:-1 1•" 

tbc, •ene Umt>, out ot aay money not belonctns t.o thn Yukto11 Jodi.au, _,,..,. · 
an nmo11at equal lo or ~r 111•11 tbe 111m ■et -■kt• t'Nlm tbe lnlOrell 
due to the Judiaa. u ■bou, pro•ided for. • 

SlltCTION 2. When the YanklOD tribe or 8ioa& lndlaa• ahaJJ bue -~..= 
ffi'ci \'eel from tbc U ntted States A c-omplete title to tlleir allotwd land.a, i. -,a.w. 
and •ball have aaumed all the datiea aod recpcanlibihtin of citlzea-
abip. ..nhaa. tbo (and providl'd lor in eeetioa 1 of th~ IU'licle la po 
lu11pr needed tor tbe p11tpoM9 tbereln uamed, au7 batanee 011 band 
a.ball be dilpoeed of for lbe beaelt ot the tribe H the Secretary or tlle 
haterior ahall deteraioe. 
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AJtTICLlr VL 

,.!:'......... After dilpoNor of the HID pro91df!d ror 111 Arttde V, tlM reah:11ler 
of the lutenat doe on tbe putthaae 1no11e1 •• •tip11laled In Artide 11 ( 
abnll be paid to tile Yautron tribe or Sloas [udlAn1 &emiannuall7, ooo­
balroo th• Uairtllet.b da7 or Jane and 011•hAlf 00 tbo &birty-lrat da)' of 
Deoember of aria ·rear, ID lawfW mnney or I.be Unlt.fod 8t.uu, aod 
dh-ided 11moos tltom per capita. The 8nt lnteNet paym~nt beia1 uwie 
on June :50th, 189J, 1f Ibis •Cfffraeat &.llall ban becll ratiGed. 

AaTlCLE VII, 

o.. ....... ..._ In ldditio11 to Uu, .upulahom in I.IHI precedin« arUc:lel, npoa the 
ratillea&lon or thia ..,-etuteal by ConlftU. I.he Uniud State .. h11II JkAY 
to tlle Yaiat&on cribeof tJioGs lodianau followa: To each p«"reon ,rboae 
name 11 alp•I &o tbll •CNlellMllll a.id to eac:b otbtr maJe lbelDber of 
t.be tribe woo -. eicbt.Mn ., . ..,. old or older at tbe dace o< tlal• a«l'ff-. 
men&, twenty dullan (t20) la one double earle. l'lnltk In the ynr 18t! 
u II memorial of thia -,n-emenL If roil11 o( Che date auamed are not 
iii tbe Treuar1 roio1 ol aaotber date may be aabatitated t.bettfcw. 
Tbepayineat proTided tor iu thl1 article 1b111l not apply uroa Uie pr111-
ciplo Hm atipaJ11lNI ia Artlcle II, DCM' upon tint iutenat tl1ett0n 11t1p­
ulated ln Article Ill, baulaall be ln add11Jou r.beNto. 

ARTlCJ.l' VIII. 

Such part oC the aarplaa land• bereb1 ceded aod told to U1e l"uited 
Sta~ 111 may now be occupltd by the Ual&A!cl Stat• ror a,eney, 
acltools, and otHr pupoeea. alulll be reet'l'l'ed from .ale to aettlen 
autll they 11re no looser requlr«I fur auch purpoeeL But all other 
l11nd• 1ncloded in tbi• ale altalt1_1matediat.ly a.ft.er tbe ratiftt'alion of 
lhbl agreement by Cou~ be olr'ttNI fOI' aa&e tbro111b &be: pro~..- lAml 
office. t.o be cli~ or uoder tlte exiatfng land la•• or the Uoited 
State., to IIC\aal anu bona Gde tettJera onJy. 

Aancu IX. 

Dorin« the trost. period or twenty.ftve years, 1llCh part of tlae Janda 
wbft'h hue be,en altotttd to m11m.,.ranr the Vantro■ tribe of lndlaa• 
In Mveralty, as the owner tbereor eau not cultiYate or otbenriae nao 
ad,-..otapoG.117, may be 18Ul'Cl ror one 01' mOf'O years at A time. But 
eo..-b leuln« aball be aabjtd lo Uio 11pproY1w of the \'a11Uo111 lo1llau 
apa,t by nod wltb tbo cooaent or the Com::1i.Aioaer or lndh1n Affatirs; 
and pro\·lded that •1:1ch ll!Miui •b•ll 11ot in nD)' cllMI tnlf!rff'rfl wil h th4' 
t:11IUvation or tlae a.llotted ""'41• by tbe owaer lben!Of to the full extent 
of tho ability of each owaer l.o improvo a11cl cult.lvato bi• bohlln,r,. 
Tbc intent or n,~ 1>mvialio11 la to compel evory o•aer of allotted Janda 
to caHh'ate the aa1111e to the (nil es tGnC. of bi• abtlit.y to do ao, ~rore be 
1ball lu"·c tbe prwl&e«-uf ICIAl.iar any JIU't. tti.roo(. 1111d then be lbaU 
bavo the rigllt to leue only auch 1111r}th&aor bi• holdinp as he ui wholly 
minblo IU c11hi1'•te or 11M adv11Gtaceoul>·• Tbl1 prov~n aball apply 
alike t.o bo&l:I 1e.1e., aad to all ap-. puenta ~tiag (CN' their cbiJdNo 
•lio •"' under l.bttlr c,ontrol, atid the Y&11ktoa ladian aceat Htlt,g for 
mlnCN' orpbao• wbo have 110 l"'ordia■a. 

A.llnn• X. 

z..u. 11w ~ Any ...-11,tOCII aoele&y, « other orpalsatlon no• oecup1io.1 11.Dd6r 
- prc,ptt Ant,Ofity fbf' Nll11oaa or edncaUoaaJ w-orii anaon1 ~• Indsau 

auy or the land uder tbll ·~Bl ceded lo tbe United 8tatell, aball 
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bave the rigltt. for two yean t'rom the da&o of the ratilca&ioa or tb1' 
IIJ'ffmeDl wiCbin w]licb &o 1nucbaae the laDd .a occo1,ied at Ill nlua­
tioo lxed b7 th• Secretary of lhtl Inte1 ior, wbJCh &baU uot be,-. cbaa 
t.be •vence pnee paad to Uie lodlao• lor tbe,,e ea.rplH laud• • 

.AarlCLK Xl. 

817 

Jt u1 ioem~ of &he Yanke.on tribe of Sioux lndl.aaa ~ wit.bin i.- .t ••••-• 
t~1t7-be yean die wit.bo1at betra, b1■ cw her propertJ. real and per• ,,.._ "'.,.,_,....,. 
10G:.1l. indudlnc allotted lMaeh, alaaU be aold uncler tlie d~u ol ,ho 
Sec:n:laf)' ohbe Jot.erior, a11d the rirooeed• c.horoohb&Jl be added to 
Llae r111icl prorided for ta ArticSe V fOt" ac!boola aud other parpoaa. 

A STICLX XI I. 

No r-rt. or Lhe JsriDdll91 or ID~tl1iaJated to be~ to U10 '\'ank- - ":-... =-~=--
t.cN, tnbe ol 8tOCJlt IIMlian-, under the pro,·1aioas ot thiM agreewent. · 
alulll be 111bjeict Co ,bnpaymeal of debts, clahna.jadpeute,or dcauaact. 
apmat auJ ladiaru ror dam•c- or de1,rwdaU01111 daimro to lu,,·e bclllll 
cuwwiUecl prk>r to the 11pioc;- of tlat• a,gt'N'n~uc • 

.AJITICL& XJJI, 

.&II penona who have beeD allo"e«I landao11 tbe re1erva&ion de,cdbed t"1lal n,1111. 
in tbi• .,......nt aud wbo an •ow ~,ntud .ae memben or tbe 
Yankton tnlie of Sioux Indian"' iDclodtnr mised·blooda, wbelher their 
white blood COIDCII rrom the patenlal CM' innteraal udt, and lhe children 
born to tbtm, ,hall eDjoJ' the undisturbed aud paceable pcNIIMlll&ion of 
their allotted land-. and •h .. l be utitled to all the right.ii and 1>rhi-
ltgee or the lrtbe et1J07ed by 'Tull.blood I udiaot. 

A rflCLE X IY. 

All allotmtnta or Janda in leYlftlty to ma.hen of I.be Yukton ~- •• •• 
tnbe or 8io1u: Indiana, not yet coolrmed by the Goverame11t, aball be - · 
eoairm41Cl M •JieedUy • ro-tblc. ~11s auy cnvn in -.ae. 11..t 
CoftJl'ea aball never paa auy ac~ aheo11t1u1 any pan. or t!,~ allotted 
land• frotD the Indiana. 

..\ICTICL 'C X \., 

Tllo c:laim or IRy one Yankt.on 8iou: Jndiaoa. wbo wen emploJed ...,_..., _.. 
u aco11r. bf General Alf. 8all1 io 188', tor addilloual eompea•tion at. 
thl! ra&e or t•o ltandred a11d lwent1•1"49 doJtan (I~) each. acrrept,. 
inf tbeeum of eleven tboa-.nd four lliuudred and 81!ffal7-he doU11n 
ttll,f1S) ia bereby reco,rnaa.d u Ju&.. aad within blllKJ da,- \90) 
aner the ratilcalJon or tbi• •P"ment bJ Coo,... U1e ame ab11I ba re~n lawftal inoa.y ortbe United Stat.lo U.e ••id M!OGLaOI" to tlu1Ar 

ASTICU. X \' l. 

lftbe ~t oUlte lJalted 8ta&ea qafltlCNa■ tbo o•ao~lp of~,__ --.. 
Ille Pi("ll'&o■• R.en-atiOJI b7 tbe Yaoklon Tribe or Sio1n1: Indiana, 
under Ule treMJ' of April l9ib.. 12158, iPCludloJ the Ceo to the la11d •• ~u,, ... .,. ..-;,,,1-
well u the ri,:la& to wort the quarr~ tlie &etttar7 or the Interior 
aha.II .. ~n, M poe,aiblc refer t'be matcff to tbe S..pn-ine Ooart or 
the Uoited SC.tea. lo be derided by lbat tribunal And tbl" Unitt'd 
States al1all funtlM, wltlioe1t coat to the \"aoktou l•diaas, at leaal 
oue compe&eat aUOrne7 to repreeenc. tbe inlercua of tbe tdbe bt(ore 
the OOQrt, 
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It &he 8ecre&ar7 of the lnterfot lhall not. Widt.b:l one JNr -efter' UNI 
ratikatioa ot &hi.a arniement bk~rreat refer tbe qa•ioD or the 
o....-.hlp of tbo Mid Pipnt.ooe Ill.ion t.o t.be 8apreae Coort, u 
ptOYfded COi' aboYe, each failure upon h1a pu-1 ebaJI be oonatraed u, 
ud ehall be,• waivw by the Ualted ~ or all rigbta to tN o,rner, 
1lllp or Ute Mid Pipestone Beeervadon, .ad the eame •ball &hm.fter 
be •••1 the property ot tM Yankton tribe or the Sloas ludlaD.a, 
inel adiac tbo fee t.o lho Jud. 

AaTlCLX XVII. 

a..11111e11 ..-~ No lntoxatinr Uquon nor otlter i11t.osieanta aba1.I oYer be eokl or 
....._ givea •!&1 upon any of lhe wide by thia acn-,emeol ~ed aod eoid 

Co &lie United S&ai., nor apon uy other Janda wilhin or oompriainr 
Uae re9ena&iou of tbe Yauktoo 8ioux or Dakota Ibdiau u d~ribed 
ia tbe uea&.y between t.be •id lodiau aod tbe Unit.eel 8\Mel, dated 
April ltt.!l, 1858, aa,d u aftenratd• ..arn,ed and !let olf lo the eaid 
l11dlana. Tbe penalty lbt tile Tiolatiun of &bis proriaioo lb.all be •• 
• Coorraa m-,. prucribo in the ad ras:Uying tbia apeeulA!llC.. 

AaTICL■ XVIII. 

,::- ,,. .. , •• No&11fnc iu thia acnemeut lhaH be co11.1tnaed to abrogate tbe treaty 
"'• •L ,.1.._ of April 19Ua, 1858. bet•Nm Ibo Yaottort tribe or Slou lacliaoa a11d 

tH Uralt.!d gta&ol. And aft.er &he lipiDI oC t.~ ~t., aod it• 
ratUlcataon by Con..--.. all prol'isfoH ol ~e Mid tra&7 ol April 19tb, 
I~ aball be in full r«ce and oft'ect., tbo nme aa t.boqb lbil agree­
ment. t.ad no& been made, and the uid Yankloo lodiana aball 0011Unue 
lo nicoiYO tboir &IIDUilJee aodu lbo aid ~tr of April 19'b, 1858. •• 

• \ltTICLS XIX. 

c.,,. •' '•"11"' Wben tbla ~C. •ball bave bee11 nti8ed by Coosre,u. an 
er 1

•"
1
• ofndal copyoru.e 11etof ratltleationaball beengwl, In copyioc int, 

on pape, or U.e •be tlii• ~e•t ia 1rrittea upon, and aenit to the 
Y~oat.on Indian &pQI. to be copied by l«t« pre. lo lbe 04 Al(TOtD18tlf. 
Uoot" of Ulo Yankton lnchaos. 

.\llTICl.11 ll. 

--.---'" For the parpoee of tbia acreemeat, aJI yoan,r m•a or &he Ynkton 
tribe or Sion lncUane.. eighteen rear- of' •P or older, ■haU be con• 
aidend adllllta, IUld tbla -,reemeat, when algaed by a ~rily or c.be 
male Mllllt JDCmben of the uid tribe, ■hall be bludi11g 11pon lbe Yank­
ton tribe or Siou ludiaol. rt .au.u not, howevei-, be bln.dhljt upon t.bo 
On,ted Slate. nocil raU6ed by the Conpeu of tbe United 8bltea, bat 
aball u lll)Oft u ao rati&ed become tully operative from it.t date. A 
rotaaal by Con,reu to ratify t.bia a,Ne1Denl •hall roleaeo the liaJcl 
Yauk&oo Indiana 11.11der it. 

In wttn .. wllereof, I.be Ila.Id J.C. Adam.a, Jolan J. eu,., aad J. W. 
Pre11eh, oa CM pare.vi'"• Coi~ 8sa&e11.aod thechiet'a, hftldmen,aad 
other adllll male lrtdlaD■, on ltae part oft.be Mid YanklOD trlbeof 8lo111: 
or l>ako~pelled 111.bo Dacotab-JocUu., bave here11Dto ■el their 
haad1 aud alb:ed dtdr .-Ja. 

O.o a& U1e Y11nlttoa lndlao aplleJ, ON!enwood, South Dl■kella, 
lbt■ t.blrty,lrlt da7 or D~bef, eigbten huodred and Dinet7,two 
(Dto. 31,t, 1892). 

J.uo.s c. ADIJll, l~J 
JOD1' J. Col.II. r-J 
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FIFTY-THJRD CONGRESS. 8ua. 11. ca. J90. 18"'. 

'nae f'offeoin~ an.lclel ot •~•L bning bee1II read Jn open conn­
ell, and fall7 u~alued to uai, we, the undentped, chi•~ bead men, 
aad uitber aduU male mmnbera oC the Yuikton tribe o( 8ioa1: Jndlau, 
do bereby 000.,.,1. ud a,._ to all tbe atlpulatlosi• Uiere.iu contaiued. 

Wlhlma oar lianda and teal• of dale u l&bove.. 
Wic•llaolr.deun (William T. Sel•yn), _..I, aad otben: 

319 

Tberetore, 
B~ it eaiacted b7 the 8eDaCe and Uouse of 8efl~•tatiYN1 of tbe ..:.:[ ... , .. -

United Statea of America la Cour,aa auembled, That uid agrco. 
meht ti. aod t.be ea.me hereby ta, a«epttd, nUhd. nod conftnud. 

Tbat /or t.bo parpoee of cnt'7iDC the prov Wen.a ot UaMI .A cl into efrect. ci:,.~•;..r:.;::' .. 
&bere ia hereby appropriawd, oul. ot a.111 money, in tbe Treatury uo&. 
olbenriM nppropnat,!(l, tbe 1aa1 or ais hundred tboa .... ,1 dollars, or 
IO IIIUtb thereof' u may be RfCM'IDry, of •bicb &IIIOUDt Ille aam or Sve 
burtdretl tbouaand dollars alwl be plllffll to the t"redit ot Mid tribe lu 
t.be Treuury or I.be t:nJLtd Stat•a. and ■hall ~ar IDIHfft at tbe rate i..~. 

of Ive r.' cirutum per 1n1mm trom the ftnt day or Ja11111ry, eegl1teen 
buDdN.'C aud 11h1t'ty,tbree, !laid ln~~ to bo paid aad distributed to 
•aid tribu u pro\'idtd ta art6cla •h-e ,u1d els of aid acreement. Of ~--'aatelr ._.. 
the amou11i herein appropriated one l11u1dffil tlMrnsand dollan abnll be 
fmmffiately l,n-aUable to bo pbl to IDid tribe, .. pro\·lded In ■tttloo 
OGe or urtic:lo three of sold agreczuen~ Tliere iaabo ben.-by apJ>ropri- ,.,_,at ... ■tr.. 
ated lbe further aam of ten tbocttand ,follan. 01' _. 11111c.·h U1\"tt01" u 
may be nHHUry, wllieb aum ll•1tll be inuutdialol)' aYailable, to be 1u1id 
to the lldaU male mc,mben or aai,l trlbt', u provided fu 11rt~le ae,·en of 
sud 1a&rffl11t11t. fltere la aJIIO bereby &pproprill&ed the f'ilrf.ber 1111111 or l'IIJ909'- 1• ........ 

e~Yell t.honuod foul' b1mdretl and ael'et1ly-•h·ed,,Unr11, wb~h 1UU114b1lll 
be lminedia.tely uy~Jir1 to be paid aa pro,·tJNl ha arttch, llfteen or 
u.id agreemen&: Pnlri41t41, Tb11t DOIH!I or llae moaey to be paiJ to 111i1l ::::;-......... .._ 
hlclian11 ondcr tbe &criu of Mid qrttmf'nl, nor any or tbe luterwl 
therou11, aball be aaldect to tho payment ot any cl111ha11, judguienta. or 
de1Dnnd• apJn.t 11111d h1dlao1 for da111acu 01· depN!tl•tfoDa clllimed to 
bav. been committed prior to tile slgoiue or mid ncl'Hlllellt. 

'l'lu•t tbe l&IJcla by l&id a,ree1ue11t ceclNl. 10 tho United St11tea ab::aU, .,!:-:0..Z'..:.!i•:.,:.: 
upon prodamalicn b7 Liu, Preaidea1t, be o)lened tolll"Ulem~nt, and•llnJI .... _:. • .__ •. 
be a.11~, to dl11poul onl1 usacler tbc bomestHd aud towu-a!te ln•• o( 
~ United Statea, escepLtDlf the llisteci1th 111111 tbirty-atstla aectlona iu 
eacu CooP,Pional towuahip. wbic:b 1b11U l,c, reac-n eel for rommou-
acbool purpo&ea and be aubject. to tho lu.-a Q( tbc State of South 
Dakota: JlrorirlNI Tbat ekb 11111Uler 011 a:iid tnnd11 .. i.1111, ln nddition '° ~ 
tl~ lea provided by Jaw·1 pay lo tiM, Uoll.ed Statt-a fo1· the laod liO &&&kr.n -.,"~ ,.,._. 
by bun the sum or tbreeuollanan,I seveoty-ft,·e cents 1~ncre, or which 
1am he aball pay fiRy CIOftta at. tbo tillH! or nankh1g his orlJlnal entry 
ancl th" oolal1ce !Jf!ft>remaklDI llnial prnofnnd ttoelviu~ tH~tuftcatecar 
flui.,I enll"J; but. U1e rig lit.a or booMR blJ diaehar~ I: i.im1 11,o)dien nod ~._ •-;a;;:._ 
eallor., .. ddate'd nnd dect1bttl la aec:tioo1 hreoty-Lbree bu111IN'd 111Kl ,. m. .-. · 
four a11d t..,.euty,three hundred nnd ft,·e or tbe RHIIINI Statutt'II ortbe 
UuitM 8tllC~a, ab11II not be abri4J~I Httpt •• to tbe aurn to be pnlil 
a.a aforeaialcl. 

Thill tho Hoerotar7 oC Uao haterior( urori proper plat• 111111 1lcacrla,Liu11 ~-.... 1•-­

beiu,c raniiabed, b hereby aathorbec lo iaM1e 1•te11t3 to Cltarle■ !'icot to 
and Feli:i Brunot, and W. T. Sehry", United Rtatea lntefl•N"l•f", fut 
noi. tu <'JtOPed one a.ere of land eacbt 110 M to ea1bntt their bo1111CJ1 adr 
t.be A~Y boildinga upon aid rNtt\·allon, bat. 11ol t.o erubrace any 
bulkllag• owDNl by tlao Oovernmf'D'- 11po11 &be pAJ"meur. by ir.ac:b or 
aald ~reoM of the, •LUii vr t.bree dollnn anti R,·1111t7-ftn1 ceDta. 

Tb11t every penon •ho aball NII or rh·e •••1 auy b1to1IC'11tiog liq11on ~.~•••• 
O£ o01er intollicawta npon any of the LtDd• by uJd a1reemenl. c:Ned, 
oc u1..,11 IUIJ or tt,t Juda h1dudccl ha the lanllton Sioux Indian U•llf'r-
v11liot1 11• cffl!tetl bt tbe t"""J of April nlueteeutb, elcbtee11 111,unlred 
a111l flRy~t,cbl, •ball be punt~bablt by lmpril00111t-n, for not more than .,......_.,_ 
two ycars 110d by a ftne of not. inore than tbne hnnclN'd do!....._ 
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1s uses§ 1151 

Current through Public Law 119-5, approved April 10, 2025. 

United States Code Service > TITLE 18. CRIMES AND CRIMINAL PROCEDURE(§§ 1 - 6005) > 
Part I. Crimes (Chs. 1 - 123) > CHAPTER 53. Indians(§§ 1151 - 1170) 

§ 1151. Indian country defined 

Except as otherwise provided in sections 1154 and 1156 of this title r 18 uses §§ 1154 and 1.1.2QI, the term 
"Indian country", as used in this chapter [18 uses§§ 1151 et seq.), means (a) all land within the limits of 
any Indian reservation under the jurisdiction of the United States Government, notwithstanding the issuance 
of any patent, and, including rights-of-way running through the reservation, (b) all dependent Indian 
communities within the borders of the United States whether within the original or subsequently acquired 
territory thereof, and whether within or without the limits of a state, and (c) all Indian allotments, the Indian 
titles to which have not been extinguished, including rights-of-way running through the same. 

History 

HISTORY; 

June 25, 1948, ch 645, § 1, 62 Stat. 757; May 24, 1949, ch 139, § 25, 63 Stat. 94. 

United States Code Service 
Copyright © 2025 All rights reserved. 

End of Document 

Filed: 5/13/2025 1 :59 PM CST Supreme Court, State of South Dakota #31006 
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IJ. S Ocpiltlrncnt of the Interior 

Indian Affairs 

'lankton agency FILED 
JUN 2& m\ 

~l'I" 

South Dlllota 

Ch11·t'1!nr.t1 H. •"'' 

"'~•n.cy 

fl,Wldr•.-.., S.·tn!H 

~<)u • T 11tJt 

Cr.ot;ict u~ 

8:00 A.M. • 5:00 P.M. CST 

Marte Freier, Ac1iq Supertnt.,,.,_. 

Ma!Uftl Add,...: 
BurNu of lndi,an Affairs 

P.O. Bo. 577 

Wagner, Soulh Daltota S 7380 

PhY'tealAddrff.: 
Bureau of Indian Affairs 

29775 S. Mein St 

Wainer, South Dakota 5 7380 

T.a..,hoM: (605138••3651 
T ... fu: {6051 384-3876 

Trtbff Served: Yankton Sioux Tribe and Ponca Tribo or Nobtask• 

Yankton Sioux Tribe 
Roben A)'ln1 Hawlt. Cl\ajrman 

P.O. Box 1153 

800 MIiin Sttee1. SW 

Wagner. South Dakota 5 7380 

Te4ephoM: (6051384-3641 

T.a.fU: {6051384-5687 

Tru1t Lenci BaM: 36,741 acrn 

Eallmllted TrlNI EMoll.rMftt: 11,594 members Exhibit 13 
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BTf.~ 

Gwdantt 

1od1,1n Ch!ld Will!ora.~ 

A.rnc11,~n R~Kw.f1.a!tAtl 

Web St1Qd1ccb 

~• TrllM of Nebraska 

Rebecca Sullivan. Vice Chairwoman 
P.O.Boa288 

2513 Woodbine Strfft 

N,obta,a., Nebt.ska 68760 

TeleptloM; t402> 857•3391 

Telefax: (402) 857•3736 

T,_,.t Lind a.w. 819 8Cl9S 

htlfflfted T,tlMll Enro&l.ffleftt: 2. 783 membets 

The Yenkton Sioux Tribe is located In the lower eastern pm"t of Charles Mu, County. The Trlbe hM 

app,oximetely 11,594 members •nd ilPSJf'Ol(imately 4,800 memb9r rnide within the bounder.es. 

• The Ponca Tr,be has opp,OJtimately 2,783 members 

• Recenlty the Net,ona( Indian <lamina Commiss-on l$d the Ponca Tribe could procNd w,th 

• ClaH Ii facility 1n the St■t• of Iowa. The geminB site is in Cartttr lak4t. Iowa and" 200 

m14es from the Ponce Tnbe HNdQuwters ln NIObrara. Nebraska. However, on January 23. 

1990. when CGn1reu paued ttle ·Ponca Rostor41ion Act·. tawm~s def,nec, the Tribe's 

service areas that jnciuded the Slate of Iowa. The two.part detetrltllnlt-, procn5, H 

d.ti,,.d by the lrid<an Gam.n,: Re1utatory Act. reQUirH federal and state aPC)tcval tor off 

r-osorvation c;a5ino. TlMt NIGC uld the two-piwt dete,mtAat.on proc.ss doff not apply ,n UWt 

Ponca cese. As a re&tMed Tribe. O,e Ponte Tribe's quality for an exceptlJQn m IRGA that 

makes 11 Ns.ief 10 ~ casinos aw11y from ••t1t-n1 reHrvolions. 

Law Entorcerneot 

Conttcl Human Strv1ce, 

IWMl fnu;,llmcnt & G~y 

E~s~Y...Mm18G!DIJll 

Inbai Llador Ottectorv 
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USAJob\.~Q}: 
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Box 1153 
Wagner, SO 57310 

OFFICVfS 
R08ERT Fl YING HAWK. CHAIRMAN 
JOO\' ZEPHIER. VICE CHAIRMAN 
GLENFORD "SAW" SUUY, SECRETARY 
LEO O'C<>NHCMI. TREASURER 

Tmlmony or Ro~r1 Ftyin1 Hawk. Chairman 
Vaakton Siou1 Trlb~ 

Janel, 2117 

314-3104t3U-3&41 
Fax(&05)38'C•5687 

COUNCIL 
JASON COOKE 

GREGORY COURNOYER Jr. 
DIANE MERRICK 

ROSEANNE WADE 
MONA WRIGHT 

Gn:etmp Secretary Zinke and Acting Assistant Secretary Black. My name is Roben Flying Hawk and I 
am lhc Chainnan of the Yanklon Sioux Tribe Business and Claims Commincc. I also serve as the 
Treasurer of the Gttat Plains Tribal Chairman's Health Board as well as the Great Plains representative 
on the Ccnte~ for Disease Conlrol Tribal Advisory Committee. The Yankton Sioux Tribe appreciates this 
opponunity to testify today and to discuss concerns and ideas about lhe organi7.ation of the Ocpanmcnt 
of 1hc Interior and other agencies. 

The Yankton Sioux Tribe is a resilient treaty lribe located in pre.sent-day South Dakota in the Nonhcm 
Plains. We arc a member of the <k<'ti Sal<o-.•in (lhe MScven Council Fires," also known as the Great Sioux 
Nation). We have approximately 9.000 enrolled members. We value our l,."O\·cmmcnt-10-govcmmcnt 
relationship and ask 1ha1 you consider our testimony as you make decisions that affect our Tribe, our 
mcmbc:n. and our communi1ics. We arc located in the Great Plains Region for both Indian Health Services 
( .. IHS") and the Bwnu or Indian Affairs ("BIA"). We receive IIIS direct services from the Wagner 
Ser.rice Unit and BIA services from the Wagner Agency. both arc located in Wagner. South Dakota. 

lndlaa Htaltb ~rvlttt 
As you consider a rrorgani7.alion of the go\·emmcnt. consider addressing lhc JHS. As you may know, 
the IHS is 1hc primary if not sole provider of health care for our 1ribal members liv1ng on the 
rcscn'ation. 1 The degree to which our mcmbcn depend on the sctViccs that IHS pro\·idcs for c,·cn the 
most basic care cannot be undcntatcd. We cannot continue 10 suffer cul after cut. 

SeTYiu lf 11il lnptUie111 ""' E•nge1tcy Roollf, 
In 1992, the llfS hospi1al al tbc Wagner Service unit was closed to inpatient care, yet Ihm: was no mcrcasc 
in funding for contract health services ( .. CHS") (now known as purchase referred care). UIS removed 
scn·1ccs and provided no additional funding lo purchase the scn·iccs elsewhere. It was unthinkable not 
only to our trib:11 members 1hat depend on the inpatient care but also on lhc Wagner Ser.dee Unit that was 
Id\ 10 balance the books without any increase in CHS or other funding to bridge the gap. The Tribe was 
against this dcci.~ion not only as an immediate '-"Onccm but al50 wilh concern for the future viability uf the 
Wagner Service Unit. In spite of the Tribe's objections. the IHS made lhc decision lo stop inpatient care. 

1 Our veterans arc clig.ibk to m:civc care from lhc Dcpar1mcn1 of Vctcntn's affairs that docs ha,·c a 
small clinic on our reservation, bul most of 1hc care for \-'Clcrans is referred to larger cnics like Sioux 
hlls, South Dakola where there is a VA hospital ThC're is also a small community clinic 1h11 ac-cepts 
private insurance. Medicaid, and Medicare for those that have coverage. 

I Exhibtt 14 
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Nc:\t. the UIS made the decision lo close lhc 24-hour ER. and to open an urgent care facility in its pl~c. 
The Tribe was fon:ai 10 challenge the clO!lurc:. While the Tribe was initially successful in its lawsuit, once 
the UIS met the statutory requirement that it produce I rq,or1 to the Congress. it was free to dose the ER. 

In 2005, the UIS commissioned such a repon to conduct a final evaluation of the Wagner Service Unit. 
''The Sharpless report rc<:ognizcd there would be significant hardships 10 tribal members if the emergency 
room w~ closed, bul nevertheless recommended partial closure of lhe Wagner emergency room by 
replacements with an urgent care facility. The report notes that •it could be fom:asted that lives would 
ccmainly be losf if 1hc Wagner emergency room closed." rankton Sioux Trib~ l". Untied Stated !Hp·, of 
ll~alth & Human S.-n,"ce.s, CIV 07-3096 (8th Cir. 2008). In March 2008. the IHS closed t~ 24--hour 
emergency room and compensated the Wagner ScrYicc: Unit budget by adding $.64,000 for .. Priority I" 
\:att for the remainder of lhe year. 2 There have not been additional funds awarded to the Wagner Service 
Unit budget since that time to compensate for lhe additional Cl IS or purchase ref erred Catt services. It 
then became lhc nonn that lribal mcmbcn would M:Ck emergency hcahh care at the local non-lHS 
community emergency room. Tribal members were forced to seek this rare even wilhout knowing 
whcthcr lhe IHS had the funds a\·llilablc to pay for those emergency 5Crvices or whether the tribal member 
would become personally liable for payment of those medical bills. Unfonunatdy. it is more frcqucntl)' 
the latter leading many of our tribal members to simply aUcmp( to wail until the Wagner Service Unit ms 
clinic opens rather than face the possibility of medical bills that could cripple t~ir household's finances. 
Similarly, if tribal members are in need of CHS/purchase referred care and they do oot meet lhe "Prionty 
I" threshold. they arc fon::cd lo suffer lhrough the pain until funding becomes available. The ~al-life 
implications arc that 11 is common-place to m«t tribal mcmbcn that h,·e for monlhs al a time or 
pcnnancntly with broken limbs and other ailments that arc not treatable at the Wagner Service Unit clinic 
and yet do not amount lo Priority J. This state of healthcare would be unacceptable in any other context 
)'Cl It is what our tribal members face every day. Eventually, the prediction contained in the ShiUplcs.s 
report was realized wht.-n a 1ribal member lost his life in the parking lot while wailing for lhc IHS to open. 

It was widely reported thal funding was the reason the IHS clo5Cd the 24-hour emergency room beause 
the facility did not meet the emergency room criteria as defined by lhe Ct.-nter for Medicare and Medicaid 
Services and therefore the facility would not receive reimbursement from Medicare and Medicaid for 
those palit.-nts eligible for that third-party covcngc. I am sorry to report that the sole licensed medical 
doctor at the Wagner Service Unit has recently retired. IHS allows non.Jicenscd medical profesiionals 
tl1at hold degrees from medical schools outside of lhc U.S. to practice in IHS facilities as long a.'I there is 
a licensed doctor at lhc facility. Now. there is no longer a licensed doctor at our service unit. IHS has 
b«n bndgang this gap by temporarily rc--assigning commission corps but that is a lcmporary fix. We need 
to anract pennanent licensed doctors to our service unit. I would also like to point out that while funding 
was the reason the UIS closed the 24-bour emergency room. there are more employees at IHS now than 
then: w~ whm the 24-hour cmcr;c:ncy room was open. Now, as we know, there is a hiring freeze at 
UIS that has exacerbated the situation. Together with Nmors of anticipated budgt..'1 cuts in HHS and IIIS 

! Pursuant to 42 C.F.R. l36.23(e). each Arc-a establishes the medical priority of care when CHS/purchase 
rererrcd care is insufficient (it is insufficient every year). Priority I is emergent or acutely urgent care 
scrv.ccs that IHS defines u ·•diagnostic or therapeutic SCl'Vl«S that are necessary to prevent the immediate: 
death or serious impairment of the health of the individual, and which, because of the 1hrca1 to lhe life or 
health of the individual necessitate the use of the most accessible health care available and capable of 
f umishing such services. Diagnosis and lrealmcnr of injuries or medic.al conditions that if left un1rca1cd. 
would r~sult in uncenain bul potentially gra,·c outcomes." 
blip..: www.1h.s.gm (h, index ~·fm''module· ~.-hs n:quircmc:nts pm--rnic~ <if c::1rc; 
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funding arc essentially shutting down rccruitmenl effons. We already stan out at a disadvanlage because 
the salary is often below what a doctor could receive elsewhere, but coupled with the remote IOCJ1tion and 
1hc possibility of reductions in staff. salary rreczes. and limits on procurement. it becomes ne-.irly 
impossible. 

The Tribe seeks solutions that will serve the best interest of the Tribe and it°' mcmben and in the context 
of health care, the Tribe wishes to ask for your help in re-opening the 24-hour cmcrgcnc)' cue at the 
Waper Scn'icc Unit as well as help in re-opening the in-patient hollpital Scn'ices even as modestly as a 
few beds. It is also imperative that IHS recruit and maintain liccmcd medical doctors 

D«tor '.s Qurt~rs 
One of the ways to attract licensed medical doctors is to ha,·c living quar1crs available solely for IHS 
doctors. The 111S requested to obtain land from the Tribe in or4kr to build doctor's quaners and the Tribe 
identified a parcel of land near the 11-1S facility. At the time the rcqu(.'Sl was made, the Tribe was told by 
BIA that 11 would be placed into trust status in approximately three years. The Tribe applied for it 10 be 
placed into trust and was soon notified that State of South Dakota challenged the land-in10-1rus1 dccilion . 
The Tribe appnwcd the lease ba.~ upon a letter from UIS that said, "[w)hile it is understood that the 
Tribe would have to pay tues on the land if it is nol in Trust status, the benefits of having ten ( I 0) staff 
quarters far outweigh the potential of losing the project funding and ullimatcly nol hning any staff 
quanen built at Wagner." The land is still not in tN.lit status due to multiple challenges by State and local 
gO\•ffltltlcnts. Meanwhile. lhc Tribe has continued lo pay taxes amounting to hundreds of 1housan<h of 
dollm but the IHS Wagner SC'l"Vice Unit still don not attract licensed medical doctors a.s mentioned above. 
The Tribe seeks solutions to address this situation. 

Y•1tAtt11t TrllH,J Slt•rn 
The IHS currently utilizes a funding fonnula that calculates what the IHS calls "shares". These shares arc 
calculated in a non-unifonn manner according to each region's own fonnula. In addition. th~ funding 
formula that as administered by the Great Plams area office in J\bCTdcen, South Dllkot.a has been in plac:e 
for quite a while. Our conccn1 is that our Tribe has increased the number of patients at the scf'•icc unit 
since the implcmcnta1ion of lhc funding fonnula withou1 a con-esponding increase of shares. As a rt.-sul1. 
we believe the tribal shares allocated to our Tribe is not rc0cctivc of the: actual care that is sought at 1he 
scn•icc unit While we have repeated sought out infonna1ion. we often receive no response or infonnation 
that is not helpful al all. We seek basic information as well as creative solutions to ensure th.at each service 
unit is given resources that arc refl«tivc of actual need rather than an a~ha1c funding formula 1hat is 
b'™--d upon ou1da1cd data. The rcisult of the discrepancy between funding fonnulas atro5-S n:gions is that 
some regions have high funding of patients per capita and some regions have significan1ly less funding of 
patients per capita. 

R~f"rdC•re 
Because our service unil consists of a small clinic. every day our people receive "referrals" from IHS 
physicians to 5pcciahst,;, labs, and hospitals. Tribal members US(.-d to go to those rcfcmls assuming that 
any costs incwrcd would be borne by the IHS. Unfor1unatdy, that is no longer the case. At Yankton. we 
han~ an ever increasing number of tribal membcn who have received thousand.,; of dollars in medical bills 
in 1k mail that lhcy did not expect. and that they cannot pay. This has become M> prc\·almt that we not 
ha,·c tribal members who arc refusing lo seek the referral care that is necessary to protect lheir heallh. and 
in some cases. e,.-en their life, because they fear the possibility of being bankrupted by unpaid medical 
expenses. This is especially true for our veterans. A vetman may not initially want lo drive 100 milc:5 or 
watt three months to sec a specialists. especially whm the UIS is offering him a spe,ciallist which is closer 
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and an earlier appoinlnlnit He might feel differently. however. ifhc ~· 1hat he was going to rc«ivc a 
large bill for taking IHS up on its referral offer in11ead of the Vc1enm·s Affairs. 

We are asking 1hat IHS implement a policy that includes a process to notify a palicnt in advance when 
II IS is not prepared to pay for a rcfcnal care visit and related cos.ls. The IHS n~ 10 acknowledge that 
unpaid mc:dical bills can literally bankrupe a family. and our people have a right to make an informed 
decision about the care 1ha1 they choose 10 seek. It can even be as simple as indicating the amount of 
coverage IHS is ofT<.'fing on the referral fonn itself. That way our members can make infofflk..-d del.!isions. 

R,rlon•I 0/Jltt •nil lle;itllt11•rt,n 
W c all koow that there arc never enough funds in the budget for IHS to provide all the care thal is necessary 
for our members. The Tribe is concerned that there is unnecessary spending occuning at the headquaner.. 
and regionallarea ofliccs. It is a trickle-down effect that tribes. unfonunately. know all too well. The pot 
of money in the budget is spent at the hc.adquaJtcrs, then the n:giorvarca, then lo the service unit. By the 
lime the funds get appltcd to actual services for patients, there is very linle monies 10 pro .. •idc paticn1 care. 
The Tribe believes that a review or audit should be performed to ttVicw whether the cun-ent organization 
is the most dlicimt for the delivery of patient care. The Tribe is especially weary because cost was one 
of the reasons gi\•cn for the closure of our hospital and emergency room, yet, as explained above. there is 
more staff at II IS than c-vcr. Ironically enough. though, the UIS docs not employ a United States cenificd 
medical doctor, as explained above. We ask that through this reorganization process. that you identify 
solutiom to address these related concerns. 

l•ct•H or tnstl•D Affain 
The BIA suffers from a similar trickleadown effect. n,e funds arc being spent 10 employ people at thi: 
headquarters and the regions/area.,; and provide: service:$. The local agencies arc then expected 10 work 
with n:duccd budgets and arc often shon-stafTcd. Rc:«ntly. for example. a position opcnc..-d up at our local 
BlA agency. We were told it would be filled but to thi5 day. it has not been filled. We expect that either 
the work under that position is being handled by someone else on top of their regular duties or the work 
as being left undone. 

Bum• of lndf•a E4Hsa"9a 
·1nc Tribe is against the removal of Bureau of Indian Education ("DIE") Educational Line Officers 
("ELO .. ) runher away from the reservation. Currently, the tribally operated BIA school on our re5en·ation. 
the Many Indian School. shares an ELO wi1h the schools on the Rosebud Reservation. which is two hours 
west of our Reservation. BIE has in the past proposed a rcorgani:r.ation that would rctno\'c these El.O~ 
furthtt away and place chem in the Minneapolis/St. Paul, MN area. Such a drastic move away from the 
schools would render the function and purpose of the ELOs meaningless. Furthennon:, lhe Tribe bclien·s 
lhc BIE should be returned back under the BIA. 

Law Eaforttm~•• 
The Tribe operates a P.L. 93-638 conlrllct for law enforcement. The Tribe would like to sec Law 
Enforcement mo .. ·cd to the BIA. We believe this reorganization will clear up the frequent occurrences of 
m1KOmmunication th.al we currently experience. For example, we often meet with Law Enforccmcnl 
n.,msentati\'CS from D.C. via telephone and occasionally in person. At one such mc~ing. we were gi\·c 
certain information and assurances regarding our law enfof(.'Cfflcnt. 1 lowe-.·cr, when the same person 
returned to Washington, l>.C., the information had changed and what we were told was no honored. This 
m1s.rommunication happens with mon: frequerM;y thal we are romfonable or satisfied wuh. Accordingly, 
we would like to see Law Eriforcemcn1 moved lo DIA and there be local emplo~ at the BIA agency 10 
work with on law enforcement matten;. The Tribe is concc:mcd thilt there is an information breakdown a.,; 
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agency persoMel travel to and from the reservation and we believe local personnel would address this 
concern. 

~ 
The United States Department of Agriculture Commodity Supplemental food Program is an e,tample of 
a program that ~ well-nm. The USDA provides a trcmcndoU5 amount of support to the Tribe. 1-'or 
C,ta.mple, lhe Tribe is in the process of building a new building to accommodate the program on our 
reservation. The USDA has been fully supporting throughout the process. The Tribe's Commodity 
Director was selected to sit on a national board. This has been an im·aluable relationship. The Tribe is 
fortunate enough to have direct repn:k'11tation on this board. We arc able to provide direct input on mancrs 
affecting and concerning us the most. As a smaller tribe with modest rcsourcC!i, this sort of direct 
participalion is very much appreciated. 

Condusion 
The Yankton Sioux Tribe asks that you keep this information in mind as your agency and the 
administration mo,·es forward with a rcorgani~lion ph1n. We hope that the testimony we have provided 
to you is a reminder that lhe decisions you make impact li\•n on the Yankton Sioux Rcsco·acion. Thank 
you for the opponunity to submit comments. 

s 
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Box t 153 
Wagner. SO 57380 

OFFICERS: 
RoMt'I F" Hlwk. CNifffllWI 
JalCn Cook-. Vlc4I Oialrmen 
Glllnk:lrd ·s.n· ~. SecfNry 
~., Cook. y,._.., 

Unlteu St•t" Department of Interior 
Offace of the Secretary 
JohnTahsud• 
Principal Deputy Assistant Secretary•lnd~n Affairs 
WHtwn1ton DC 20240 

RE: MHtlnc May )l, 2008 

Mr. Tihsuda: 

.r I. I.II!, V 
JUN 2& !I\ 

~-(605) 384·3804I384-3641 
FAX (605) 3~•5687 

May 30. 2018 

CO(;WCrt, 

~~Jt 
Owr1II l>apea, 

PwleKaana 
PwryLJtttl 

G,-.g Zep,.e, Jr. 

By this lftttr, tM Yankton Sioux Tribe (-Yribe·) is wrltinc to confirm that the meeting sc~dul~ for M,v 
31, 2018, 11 not consultation. Pursuant to the thanktonwon Consultat.on Wo'opr. ConsuttatiOn only 
occun with the Tribcfs G,,,.,11 Council and any lnformaUONI mt-etin1 ~•dine up to consultation, i.s not 
consult•tlon. The tribe considers the mttOng scheduled for May 31. 2018. to bt a Pftliminary 
Informational sesSion with consultation 10 occ-ur 1t I lattr datt. 

The tribes Reality dirKt01, Sashttn Thin Ellr. wll stand H proxy to this me-e-Un1 on M;,y 31, 2018 for 
myWlf, Ch1irman, Robert Ryfng Hawk.. 

Sincerely, 

-~ -- - -..... ... 

; ~ ·.~ 
( ~?'~ /?,f· 

Robert Aym1 H1wli: 
(ha,rman, Yankton Sioux Tribe 
Busi~ss and a11ms Commlctee 
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lhanktonwan Consultation Wo'ope 

Protocob for ConHhatioa •irh tbc Yankton Sk>u1 Trib~ 

I. Purposr 

The: rurposc: of these protocols i~ to pro .. iJc fcdcr11l agcncic~ \\ ilh :i.tandanl$ with "hil:h 
they must compl}' when engaging in consultation with the Yankton Sioux Tribe in order 10 ensun'.: 
that con.,uha1ion is mcaninaful and will fulfill lhc purpose and intenl of fac-cuti,·c Order I 3 I 7S a~ 
\\CII ias .appliublc fedfflll sututn. regulations. and •~ency policies. manuals. and S«rctmal 
Orders. ('"nsultotion shall create undcrslandinii. commitment. and trust bctwttn the pattH.'S. and 
shoulJ bc used to identify opportunities :and sol,·e problems. 

II. Sro~ 

Thc:sc consuhation protocol!\ appl)· 10 :an)· cfTon by II federal a;cncy to conwlc with the 
Yankton Siou:\ Trihc punuant to fcdcnil IJaw(s), including but 001 limited to the National 
F.n,·imnrncntal Polk) Act implementing rq:ulationi. (40 C .F.R. Patt 1500). the National flisioric 
Prc5ervinion Act ( 16 U,S.C. § 470 cl '4'q.) and implementing rcgul11tion1 (36 C.F.R. Part 800). the 
Nati\·e American Graves Protection and Rcpetrtation Act (25 U.S.C. § 3001 ct ~q.) and 
implcmcncing rc5ula1ions (0 C.f.R. Part 10). the American Indian Religiou~ Fn.-cdom Act (-l:? 
lJ.S.C. §§ 1996 & 1996.a), the An:hcolojtcal Rcsoun:c:s Protection Act of 1979 ( 16 lJ.S.C. §§ 
470aa-mm). Excculi"c Order 1317S. and Exccuth,·c Order 12989. 

Ill. Pro1ocol1 

A. Cullunl Protocols 

I . Relalionship•buildina; should be at the: center of any consultation. as thii is ;a primary cultural 
protocol for the lhanklonwan. Relationship buikiing cannot occur lhrough jull one meeting. 
or by &clq,honc or email. It rcqui~s time. trust. and n:spttt for lhc ttt.liooship. 

"' Agcm;in muiit n:<:ognil..c that "'Illa i~ viewed a5. the lirM medicine. and it must be honored ;and 
protected. \\'111« i!! ,·i111I 10 tbe 5('iritwl pratlices. cullurc. ,mJ hc~llth of she lh~nktonwan. 

). Ag~ndcs ,-h:all mpa:1 the f•ct th111 Yankton Sioux Tribal members hue experience and 
Imo\\ k:dge lhnl makes thc:m uniqui:I)· ~ualificd 10 identif)· ltumktonwan cultural rnciurccs, and 
shall \loCi'h their ,·iews iaccordingl)·. 
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4. A3cnc~ mu!it rr:co3nizc thait certain members of 1hc rr,bc PllS."'-~' inherent abilrt~, and 
histori~I knowledge ~~d down through gcMntions that m.1kc 1hosc 1ribal mcmbc~ 
uniqucl) equipped .and able 10 idcn1ify sites or spirilUIII. cultuml. and historic:11 intcrnt. lhcsc 
skills and l.;nowlcdiC should be utiliud throuah tribal suo·cys of orcas th:11 ma~ be impacted 
b)· a proposc-d lKtioo. 

S. .Ai;cncics must rrcognizc and n:~pccl the cultural pr:acticc of spcal.int in a "circul::u- manfk-r. 
which m.:iy mean that it takts time for a speak" to arrive .111 lhc: uhimak point but \\hkh 
con\·c>·s n:k\';int information necessary 10 a prosier understanding of that point. 

7. Ai:cncics muse m:ognizc the lhanlr.ton"an practice rcdprocit>·· which means th111 if remains 
arc u~:anhcd. ~omcthing must he gi\·1:n lt.1ck in retum 10 restore hlllanc:c . Thc-rc arc 
consequences dic~tcd by the uni\'cnc for disturbing gnt\'CS and rcmains. and this shoukf he 
a\·oiJ1.-J. 

8. Ag1mcics n1ust tct;p«t lhc rr-;t.« of making offerings. 

9. Sharing a meal at the conc:lus,on of a mming is n1stomaf)· and cxpcclcd. 

R. lk-ha, ioral Protocoh 

I. P.utic:s sh.ill rc:~pc.~t ~lkh panicipant anJ R",;pccl ~ch oth¢r· s di,·en.it~·. 

2. Panics sh:all $fll."aL with ~spec&. counci.~ . dignit), c~. and modc:ntion lo maintain an 
amic11bk .11mo"phcrc. 

3. Parties stui 11 11\·oid lhe use or l11ngullgc uf dom inancc andfor opp,cssion . 

.e. P:arti~-s sh.,11 n:frnin from disNpti\'c 1:csaurcs or actions . 

.S. Parties sh11ll 11\·oid llletics 10 induce intimidation. This includes nuinnt'r of drcs.s. Panics should 
Jn:M in 1r.aditional or civilian clothint:. 

6. Panici i..hall trral t:\·eryonc in\'Oh cd in a con~u IIAlion meeting. pnnicularly ciders. \\ ith respect. 

7. \\'hffl .in indi\'idual i1 speaking. all J'l'lrties must refrain from interrupting that indi,·iduaL 

8. Panic• shall m'>t lie dismissive ofan)' ~ement made:. but ra1hc-r. sh:111 acknowledge and \'aluc 
all contributions and bring them into considc:ration in any dc.-ci~ion. 

9. Pani~ sh.311 ~fr.1in rrom rcachin.: nn>· decision until consul1111ion has concluded and sufficient 
information h.a~ b«n c~chantteJ. 
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10. Panics shall contribute and express opinions with compktc freedom. 

11. r111nici :IJ,all ca.r1:fully examine the views of others and a«epl \·alid poinh ,.,hen made b)­
othcN. 

12. Panics sNill focus on the wbjm of lhc consullatioo and a\'oiJ extraneous conn~rsa,ion. 

C Prottd11ral Protocols 

I. Com,ulbtion '!.hall onl) incluck 1,-0,cmmcnt-to-i,o\'m,mcnt.. an-pcrwn mtttings \\Ith the 
'Tribe's General Council. Conwltalion shall not be conducted ,·ia telephone or Millen 
coettsr,ondencc unless cx~ssl) asrccd to by the Ch11innun of the Yankton Sioux Tribe 
('"Tribe") in wri1in1, 

:!. A mc:C'ting sh.ill 1101 be con1.dercd consuh11tt00 unlcu the rc~e\·anl fc:dentl agency 1s 
reprncntcd :n the nlC'Cting by an individuml with decision-making outhorit)' o\·er lhc proposed 
federal ac1ion at ir.suc. 

3. Muhi-tribul N public mc:i:ting.s W1111l nut be considered consullation unless upttssly agrcc-d to 
b) the Chainnan of the Tribe in \\TIiing unle!.s the meeting is comprised nclush·C'!)' of the 
federal .tb-cncy 11nJ the Occti Sakowin 

-1. The consultotion procc-ss shall commence as earl)' as possible. Initial notification by II fcdc-r.il 
aigcnc)· tt, tl\l: Tribe of II propo~ "''•on shall occur within t~o weeks of the feder.al o~nc)' 
~omint; awAn:: of 1hc: proposal aclioo. 

5. ,\ fc1.knil Ob"t'I\C) ,hall c,)nl:lct &he Chainnan oflhc Tribe onJ lhc lh.ankton\lt·Ut Treat) Stttring 
Commiuec (or I~ Tribe lo nolif) the: Tribe of a proposed fc-dcml ac-tion anJ initiate 1h( 
coniultatioo rro,;cs~. 1 r the proposcJ federal action is cxpa:tcJ 10 irnpACl tribal cultural. 
spiritual. or historic11I n:soun:c:s. the: federal 11gcncy ~~•II 111lso ~onlac:l lhc: Trih.,I Historic 
rn:-~cr\'alion Olliccr. Notilicmtion pursuant to this prococol docs not constitute consultation. 
bul mcrcly initi:tles the con~uhotton proc:c!ls. 

6. The consultali()n proccs.~ sruill include a pre-consultation meeting at which p~limi~J)' 
information shall be nchan1,"C'd and an overview of 1hc pro~-d fcdernl ac1ion shall be 
rro\'idcd. 10 be schc-Julcd b)· the Chairman of the Tribe and'or hii sLaff. 

7 Ou,ing or prior 10 the prc-coo!liullation mcc1ing. the rclc:\IU\I f"-dl:ral ua'-"nl.:) ihall inform 1hc: 
Tri be of the potential impacb. on lhc T r,hc of the pmpu'.K'd f \."<k'flll a~1i,>n. 

g During Of prior to the pr('-coosuh2tion Rk.'t'lin~. the rde,·anl ("-deral ngcnq ~hall inform lhe 
Tribe of ,.,.hich federal offitialJ will ,mike the finnl c,k'(ision with n:spc:c110 the: rru~ (cd('ral 
3Ctioo. 

j 
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9. Each <:onsult.1tion mcctinti ~hall be schedulC'd b)· the Ch.,inmn of the: Tribt- nnd his :'lt.aff 

I 0. 1l,c pt'C.("Olhulullion meeting and consullalion meetings shall be hdd :11 o lime and location 
con-vcnicnl fonhc lrihc. 

I 1. Cl1nsult111ton llk'ciinss shall be: iehcdulcd a leas, thin)•fhe (JS) days in aduncc to allow for 
:1dc:qua1c nolte4: 10 the Gcncntl Council. which is comprised of lribal mc:mhcr~ age 111 year\ 
and older and \\hich is d11: 1,>ovcming body of the: Tribe. 

12. All mcctin11 ~hall be ,~ncd "·ith a pr-3~•i:r. 

13. All meetings ~11II be closcJ with a prayer. 

14. All mcc:1in1=s shall be foUowC'd b)· 11 meal or include a meal as po,1 ofdlC nc«u:t()· ttliuion!!.hip­
building. 

15. Consultation m<ctings ~hall noc designate 1n end time. but sh.all continue until all h1nc h.ld an 
opponuni1y to s~k. 

16. The fcdc~I ngcnc)' shall pro\·idc the set'\'icCS of a coun rcponct to n.-cord C'll(h comuh111ton 
mccling. A t~ns.cription of c.,ch me-ding sh11II be pro,·idcd to lhc Tribe \\'ithin ten ( 10 ► tfa~·s 
follo\\ ing said consul talion mccling. 

17. Prior to the final consullation meeting. the parties ,hall mutu11II) •s~c th,111 1hc foll,m in~ 
consultation i,hall be the final comullaaion meeting. I( as,ccmcnt c11nno1 be reached 10 
terminate consull.ation after the subsequent mccling. the subsc-qucnl meeting ~hall noc be 
dc:-cmcd the: finol mecling. No pany shall unn:asonably withhold con~nt to lmnin31c 
consultilion. but eonllultillioo shall continue until each pany jj i.atisftcd that meaningful 
coosul1a1ioo has bcm achic~cd. 

18. While 1hctt is no sea numhc-r or meetings required for coni.ult11tion to he dc-c:nw:d sufficient. 
consuh.11ion sh11II consist of no less than two me-dings and shall not be considered complctc 
until the panics a~ satii,licd th.al 1111 necc5,Sllry· information has be-en adc:qu:udy cxchanscd. 
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Sum .. ary of Consullatio■ Srq»: 

I . F cdcra I ajc:nc) learns of proposed f.,-dcral ac:1ion that may afT«t 1hc 
Yimkton Sio,1~ Tribe. 

:? Federal ISfflC)' promptly (\\'ithin two w«ks) notif~ the Chairman of the 
Tribe ind lhc lhank1onwan Tre4ty Steering Commiucc: (iand the Trib:11 
Historic Pre~ation Oni~cr for the Tribe if the proposed ulion is 
cxpc-c1cd to impac1 trib11l cultural. spiritual, or historic resourcci) of1he 
~d action. The coruullatton process is lhus initiated. 

l. The Chainnnn and/or his surr schedule$ a i,re.consultation rnce1ing. 
4. A pre-<onsultAtion mec1ing is held. 

a. Opening Prayer 
b. Meeting 
c. Closing Pra)·c:r 
d. Meal (may aliO occur durins the midpoin1 ofchc nw:c1in5) 

5. The: Chainnan or his sufT ,chedules a c:onsuhation meding. 
6. A consul1Ation mttting is held. 

a. Opcnina Prayer 
b. Meeting 
c. Closina Pra)'Cr 
d. Meal (may al10 occur during the midpoint of the mcc-ting) 

7. federal agcnc:y provtdcs the Chairman oflhc Tribe with a lnnscript of the 
consultation meeting within 10 days. 

8. Repeat steps S-7 until meaning( ul consultation has been fully lkhtc:\·~. 
mutuall)' a1rceing prior lO the final mce1ing that it will be 1hc final 
consuhat.an mc:e1in1r 

D. Gonnuae■tal Protocols 

I. Fc:Jer.1 agencies shall respect the unique legal and political rcla1ionship between the United 
Statc-s and the Yankton Siou" Tribe. 

2. Con~ulu11ion shall be conducted in accordanc;e with Article 19 or the United N1tioni 
Dc:dara1ion on the Ri;llts of lndi1cnous Peoples, which requirn the ~rrcc. prior and 
inr~ consn'lf" of an lndion tribe pri« to adopting and irnplemc:nt.ing qisla1 ive or 
administrative: measun:s that mll.)' afT«l it 

3. {'onsultation shall be meaningful and shall include: collaboration wi1h tribal oOicials. 
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4. The Yankton Siuux Tribc"s ,·ic\\'5 ~all ht- incorporntcd into II fcJmil agent)·•~ dcci.~ion­

m:il.in~ pn1c:cs~. 

S. Consu~tion shall he conducted and rc~ltin~ 111gcncy d.:ci~iuns sh311 he made in such a\\'&)' 

that the govcmmcn1-to-go,·cm1ncnt rclat.onship bc1w .. -c-n lhc Tril.lc and the United S1.:atcs i, 
strengthcnc-d The Yankton Sioux lribc shllll be consiJcrcJ as II collaborach,c p!ilrtncr with 
lhc fedcf;al a~1.-0C) . 

6. Fcdcrlll .agt"nc:irs shall n.-co1nizc the Yankton Siou~ Tribe's right to §()r-go~cmmfflt and its 
inhettnt so,·cttign powt"rs. fedc-ral arc:-nc,c:-s shall he rcspcclful of the Tribe's so~crcii;nty . 

7 Fcdtr.11 3ttcncics shall admowlc:dgc and abide by the treaties be-tween the United States ilnd 
the Y :iinlton Siou'l T ribc. 

S. Fcdc-ntl .agency actions during and aller consultation s.li.nll rcncct the tru~ responsibility or 
the United States to the \'ankton Sioux Tribe. 

IV. CompliHcr 

All p.,rttC\ ~all co,npl) with the prot\1':0h, cont:tinc:J hcn:in w·hcn engaging in the 
con~ulution proc~s. Should a party fail to comply "'ith one or more protocol\, the other p:in) 
shall not if}' the non-compliant Jl"r1)' of the "iolation and the parties shall mutually ag!ff upon a 
time and location for a m«tin~ ~wc~n the pu1in 10 resoh·c the ~ucr. The goal ofthi, rnccling 
,hall be to n:ston: balance and reduce or eliminate di,;cord h>· t:tlking thmugh the "'iolation and 

~aching a mutual undcrsundinJ to mo,·c fOfward in compliance with the protocols. Should the 
non-compli1n1 part~· rail to ~rtkira1r in this mc-c1inJ or fail lo cOfT'Cct its non-compliant bdla\·ior 

in sub$cqucnl mcctinss. the other p.art)' m.ay pursue lcpl n:mc-.Hcs thn,ugh c:nfo11:cment or 1hcsc 

protocols in Yankton Sioux Tribal Court. 
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PILED 
Argus Leader. 

JUN 28 2m 

State says no to Yankton Sioux Tribe's ask for National 
Guard help with flooding 
0. U..Kacak• 
lfJ Argus k.adtt 

·11,1: 'r',mkton Stou,r. Tribe: i~ r..-qut~linl( th<' f\.;ah<>nal Guard's assi!ltanCT "ith flooding int~ \\11i1c S"'·an C"Ommumt~· at l..'lkc 

AndL-s. 

IIO\\'\'\'t"r, tht- South Dakota llt'partmt>nl of l"ublk Sa(tt)' rnpon<k-d that tht' tribe still has othirr options a,·ailnblc to heolp 

"ith the floodin,:. and Gov. Kristi Noem has said the National Guatd is onl)' to ht u~ a, a last n"Mlrt. 

In a ll"tlt'r lo the tribe on Mond.i~•. Public Safoty s«rt1al')· Craig Price wrote that state officials sh.are the tribt-'s ronrem 

.. ,wut tht" floodints impac-t on n.-sid~11ts and haw sent statt- staff to l....lkt Ande$ to mttt wtth the tribal cmeTgenC)' managl"r 
and l' . .S. Armr Corp!! of F.nr,ineers. He noted thal the tn~ requesh.aJ lhe National Guard's help in a Sc:pl. 20 lc-tkr to Noem, 
but didn't sp«ific~JI}' state the reason it needs the National Guard. 

Prke suspected the tribt- was requestin,: the National Guard's help in ronstructin,: a hem, to pmtecr the Whitr- Swan 

rommunit)', Hl" nott'd that the tnbr ha-. Bun-au of Indian Affairs funding. matt>rials, tribal rquipm!!nl and ~rsonncl. loc.al 

l'Ontradors, and aC'CC'u to stale and fodt·ral t«hnK'.lll a~~tanre to construct lht' bc:nn. 

11k: !o1iltt' ha!I pnMdl-d pum11,5 the tnbt- requ~tt.-d and nii!K'd tht' roads to n--<'!llahlish access to l.ut' Andn for tribal 
m.-mher'!i, acrordin~ to Price. 

"\\'~ .il't' ~1ilJ ready to u~i."t the Yanklon Siou" Tribt- to kec:p )'our tribal mt'fflbcrs t1aft' and rt'buikt 11fkr flood waters rect'tl~ -♦ 

Pri<.-e ',\TO(r_ 

Tlw lt'ttt'n ;are the late-st in month5 of floodinit prot-.1,•nL, at t..ak~ Ande11 N~ar lhe Yankton Sioux lribc.··~ rt'!l('n·ation, lh\· (·it\' 

of l,.;1ke Andes, whtch ha.,; !c.•wc.•r than 1,000 ~dents, has bc,en dC"alin,: "ith flooded mad.,; and dosed busincs.sl'S. L.itlw 

Andes Ma~-or Ryan Frederick told the Argus Lradrr on Monday that they don't ha\·e a lo( of ophon5. 

More; 'It has nt"\'l'r been this had' : flow ont.• South l>.akot.a t'ity is facin~ the floodwaters 

llw trib..· ,;aid th.1t tht' fiooding hM imna!K'd with e~ch storm ,inc.-c thl· bomb C.')'<'lonc in March. Sixty or the: tribe'i;; famiJi,._._ 

,,wt> Imp.acted by the floodin,t. with limited ac-ce.11..~ to ba.iic lire sen"~ and their homc.,i slowly becom1ng inhabitable. 

,tt·mrdin)t to the tribe. The cauSt! of the floodi~ is a blocked rol\-ert bctwttn Lau And!!'S and the Missouri Ri\'er. aC\.-ording 

to the tritK-. 

Thl' Yankton S,oux Tribt' satd in Augu.st th.at it had bttn waitin,: six month., for tht" ~liltt' to 5101) the flooding at l.ilkt' And.-$ 

and fo; the bloch-d C'Ulvert. 

"Our community is litetall)' drowning due to slate n~~•ienc~ anJ indifference to the hralth and "''ell-~ing of our pt'ople." 

!ht• lrilM- ~jd in an Au,:_ 12 statemenL 

11k' lribe alleged that Noem suggested tribal 1'1!.Sidents LL-;e !iUrplu!i Army tenlll for temporary housing whi~ Jligh"ll)' 18/5u 

"'iLS dn·att..-d. whkh woukl bring thl' road grad~ to .a l~Tl th.it v.-ould cut off lht' ronn«ting road11 and fortht-r diM"uru1c.'t"I th,• 

cummunrty from emc.•~ency ~1'1C'1.':l, ba.1ic hvin,: nt't'eUitie.". job,. aml :.chouls. 
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NOt'tn v~itt"d the Yankton Sioux Tribe's hoUJin,t de,-elopment in Jul)· to att the flooding firsthand and diK"Uss th~ cul~rt 

i~,ul' with tribal off~al1. Since t~n. ~late official• h&~ worked w,th FF.MA to lnsp«t aff~Nl homes and makl' 

.irrolnKl•mc-ntJ to usi!t the tribe in repairin,t the dama,te and, if n~~ry. mo,·t- rt"sidents to temporary hou~mg. arrordinit 

to tht> Kovernor's office. The 11tate's plan lo rai~ the hidlway ~de influded plans to raLcie a !1-t'rondar}' road bt-twt"t'n tribal 

housmg and the highway lo Lakl' Andl'~. al no ro61 to the trilx-, acconJing lo the govunor's office. 
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FILED 
JUN 26 2112\ 

U.S. DEPARTMENT OF THE TREASURY 
EMERGENCY RENT AL ASSISTANCE PROGRAM 

Data and Metllodology for Allocations 10 

~ .. 
Indian Triba and Tribally Dnipattd Housing Eatida 

Ja■uary 19, 2021 

Section S0l(b)(2)(A)(ii) of Division N oflhc Consolidated Appropriattons Act. 2021 (the "Act .. ) 
requires Treasury to allocate $797.6 million 10 Indian tribes and tribally designated housing 
entities (TDHE) using a fonnula ba.wd on the amounts they were eligible to receive for Fi5eal 
Ye-ar (FY) 2020 from the Indian Housing Block Grant (IHBG) program. 1 Those amounts can be 
found here: 
httM·.,.,.~·ww,hud.go\·:s11cy'dtilcs.·PUlidocum~nu.,'fY"•202020~·o:!0final"n20Allocauon°;.2UShc~~ 
s.xl~. column T. 

The statute provides that each IJIBQ participant receives the same proportion oflhc $797.6 
million as it was eligible to receive oflolal funding in FY 2020 for the IHBG program. The 
statute also provides that tribes tha1 did not participalc in the UIBG program in FY 2020 be given 
30 days to de1crminc whether lo participate in the Emergency Rental Assistance (ERA) program. 
Trcaswy has received raponscs from those tribes. There arc three tribes that elec1cd not to 
panicipate in the total funding for the IHBG program. 

lhc Chicken Ranch Ranchcria of Mc-Wuk Indians and the Prairie Island Indian Community, two 
of the thn:c Indian tribes that did not choose lo rcceh·e an FY 2020 DIBG allocation. have 
declined to participate in the ERA program. 

The third Indian tribe that djd not choose 10 receive an FY 2020 JHBG allocation, the Mohegan 
Tribe of Indians of Connecticut (Mohegan). has opted to participate in the ERA program. 

To determine an amount to add for MohqJan. Tr-c:aswy asked HUD to rttamputc the FY 2020 
IHDG tribal allocations as though Mohegan had pan1cipatcd in the program. According to HUD. 
the allocation Mohegan would have receh·cd under the FY 2020 IHBG allocations is equal to the 
IHBG minimum. Accordingly. Treasury has assigned Mohegan an allocation equivalent to the 
lllBG minimum pro-nta share of ERA funding. This approach treats Mohegan equitably 
beausc it uses the same allocalion framework as applies to the other Indian tribes. Funher. ii 
uses data available from HUD of the same vintage to make the computation and thm:by docs not 
place other p111icipa1ing Indian tribes at a disadvantage. Pro-nta reductions authorized under 
Section SOl(b)(2)(B)(i) of Division N ofw Act were made to ensure the total ERA tribal 
funding including Mohegan did not c,i;cecd S797.6 million. 

Each tribe will rueive approximately 121 percent of their FY 2020 IHBG fonnula allocation. 

1 Section SOl(1)(21(B• or Di"moo N of 1hc: Act provides 11o&1I uUtlOO million for tribal comm1.111ities Aftn 
wbtnc11ng !he O.l pe-n:mt (S2.41 m1IIK111) ■lluc-.ared fOI' the Dq,ctmet11 of Hawaiian Home lAICh dirttk'd uDllcr 
Scc1ion SOHbM2MAk.i) of C>imion N of the Aci, S797.6 millt0n as nail.able for lnduin tribes and TDIIEs. 
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U.S. DEPARTMENT OF THE TREASURY 
EMERGENCY RENT AL ASSISTANCE PROGRAM 

Paymmts lo Triba and Tribally Oaipated Housina Entities (TOH 

Agua Calic:nlc: Band of Cahuilla Indians 

Ak•Chin Indian Community 

Akwc:sas.nc Housing Authority 

Alabama Quassanc Tribal Town 

Alabama-Coushalta Tribe of Texas 

Alatna Tribal Council 

Aleut Community of St. Paul Island 

Aleutian Housing Authority 

All Mission Indian Housing Authority 

Apache Tnl>e of Oklahoma 

Apsaalookc • Nation Housing Aulhority 

Arctic V illagc 

Aroostook &rid ofMicmacs 

Asa'carsarmiut Tribal Council 

Association of Village Council Prc:sidcnlS (A VCP) Regional Housing 
Authority 

Bad River Housing Authority 

Bah-Kho-Jc Housing Aulhority 

Baranof Island Housing Authority (Sitka Tribe of Alaska) 

Bay Mills Indian Community Housing Authority 

Bear River Band of The Rohncrvillc Ranchcria 

Bering StrailS Regional Howiing Authority 

Big Pinc Paiutc Tribe of The Owens Valley 

Big Sandy Ranchc:ria Rand of Western Mono Indians 

Big Valley Band of Pomo Indians 

Bishop P1iu1c: Tribe 

Dlackfeer Housing 

Bois Fonc: Reservation Tribal Council 

Bridgcpon Indian Colony 

Bristol Bay Housing Authority 

PaytM■b att •• er Ftbnaary 26. 2011. 

$196.110.94 

$609.079.27 

S2.S39. 783.23 

S 176,783.60 

S204.123.36 

$64.489.02 

$273,555.62 

SJ.386,953.26 

$2,189,800.02 

S 1,462,868.49 

$3,514,540.97 

$234.215.49 

Sl.132.374.31 

$552,042.:?7 

$(8,711.964.76 

$2,125,362.82 

$140,918.62 

S1.54l.66S.68 

S 1,004.457.02 

$64,489.02 

SS,040,729.02 

$561 .427.69 

$315.419,02 

$641 ,662.57 

SI ,870.399.03 

$8,523.119. 41 

SJ,313.813.86 

S268.612.02 

SS,890,845.86 

Exhibit 19 
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Paymntt to Tribn and TrfbaDy Dal&•••ftl llouslna Enlltlfl (fDHE) 

Bums Paiute Tribe 

Caddo Nation of Oklahoma 

Campo Band of Mission Indians 

Catawba Indian Nation 

Cedarville Rancheria 

Chehalis Tribal Housing Authoriay 

Chcmchucvi Indian Tribe 

Cherokee Nation 

Cheyenne and Arapaho Tribes 

Cheyenne River Housing Authority 

Chickabominy Indian Tribe 

Chickahominy Indian Tribe - Easlmt [)j\·ision 

Chickaloon Native Village 

Chickasaw Nation 

Chippewa Cree Housing Authority 

Chitimacha Tribe of Louisiana 

Choctaw Housing Authority 

Citizen Potawatomi Nation 

Cocopa.h Indian Housing and Dcvclopmml 

Coharie Intra Tribal Council. Inc. 

Colville Indian Housing Authority 

Comanche Nation Housing Authority 

Confederated Tribes of Coos. Lower Umpqua & Siuslaw Indians 

Confederated Tribes of Grand Ronde I lousing Department/ 
Confederated Tribes of Grand Ronde 

Confederated Tribes of Siletz Indians 

Cook lnle1 Housing Authority 

CoJ>P" River Basin Regional Housing Authority 

Coquille Indian Housing Authority 

Cow Creek Band of Umpqwa Tribe of Indians 

Cowlitz Indian Tribal Housing 

hyatllb are u of Fd»nsa,y 26. 2821. 

SI S4.S99.47 

S719,717.29 

$852.423.23 

S2,066,120.00 

$64,489.02 

SI ,3.S4,071.29 

SI. lO 1,207.76 

S39. 169,218.69 

S2,894,S65.18 

$6,999,402.46 

$339,296.89 

$66,681 .61 

$137,650.64 

SI S,586,520. 98 

$3,265,489.33 

$203.100.13 

S4.I S 1,889.12 

$3,100.449.S I 

Sl,169.308.09 

$689,217.13 

SS, 125,044.08 

$3,074.263.98 

S 1,193,625.70 

S3.910,097.57 

SS.099,504.73 

S 17,910,295.SS 

S2.809.S35.03 

S 1,41 S,490.31 

Sl.232.346.67 

$1,999,326.16 
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Payments to Trlbts and Tribally l>esianated llousin1 Entities (TOHF.) 

Coyote Valley Band of Pomo Indians 

Crow Cre"Ck Housing Authority 

CTUIR-Housing DcpartmcnV Confederated Tribes of the Umatilla Indian 
Rcsct\'ation 

Delaware Nation 

Delaware Tribe of Indians 

Oqiartmcnt of Hawaiian Home Lands 

Dry Creek Ranchcria Band of Pomo Indians 

Duck Valley Housing Authority 

Eastern Band of Cherokee Indians 

Eastern Shawnee Tribe of Oklahoma 

Eastern Shoshone Housing Authori1y 

Eklutna Nali\.'c Village 

Elem Indian Colony Sulphur Bank Rancheria 

Elk Valley Rancheria California 

Entcrpri.;c Rancheria Indian Housing Authority 

Fallon Paiutc-Shoshonc Tribe 

1-landrcau Santee Sioux Tribe 

Fond du Lac Band of Lake Superior Chippewa 

Fort Belknap Tribal I-lousing Authority 

f on Berthold Housing Authority 

Fort Bidwell Indian Community 

fort Hall Housing Aulhority 

Fon Independence Indian Community of Paiutc Indians 

Fort McDmnin Paiutc Shoshone Tribe 

Fort Peck Housing Authority 

Gila Ri\·cr Indian Community 

Goshutc Housing Authority 

Grand Portage Band of Lake Superior Chippewa 

Grand Traverse Band of 01tawa And Chippewa Indians 

Greenville Ranchcria 

$737,434.99 

$2,097,791.57 

$2,524,515.59 

SI 19,906.37 

S73S.300.S7 

$2,400,000.00 

$976.217.75 

$2, 7SS,904.89 

S4,4SO, I Sil. SO 

$87,154.48 

$1,880,189.74 

$63,711.50 

$100,532.68 

$64,489.02 

$781,581.01 

Sl,831.095.38 

$496,591.21 

$4,766.497.% 

$2.566, 793.03 

SS,455,177.93 

$601.124.84 

$1,732,673.01 

S 112,560.53 

$656,038.74 

SS,724,185.86 

$9,777,922.88 

$565,982.13 

ss 18,878.18 

S 1,626,852.5 I 

$173,042.73 
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Paym~nt1 to Trlba and TrlbaUy Dedpated Hou1ln1 Entflia (TDHE) 

Haliwa-Saponi Indian Tribe 

Hannahville Indian Community 

Havasupai Tribe 

Ho-Chunk Housing & Community Development Agcncyi Ho-Chunk 
Nation 

Hoh Indian Tribe 

Hoonah Indian Association 

I loopa VaJlcy Housing Authority 

Hopi Tribe 

Houlton Band of Maliseet Indian Housing Authorit)' 

Housing Authority of Otoctaw Nation or Oklahoma 

Housing Au1hority of Seminole Nation of Oklahoma 

Housing Authorit}' of The Iowa Tribe of Kansas & Ncbnuka 

Housing Au1hont}' of The Kaw Tribe 

I lousing Authorily of The Kickapoo Tribe of Oklahoma 

Hou.,iing Authority of The Sac and Fox Nation 

Hualapai Indian Tribe 

lliamna Village Council 

Indian Township Tribal Government 

Interior Regional Housing Authority 

lone Band ofMiwok Indians 

lslcta Pueblo Housing Authority 

Jamcs1own S'Klallam Tribe 

Jicarilla Apache Housing Au1hori1y 

Kalispcl Tribe of Indians 

Karuk Tribe Housing Authority (Karuk Tribe) 

Kashia Band of Pomo Indians 

Keweenaw Bay Indian Community (KBIC) HOU5mg Depanmc:nt 

KcnaitzelSalamatof Tribally Designated Housing Entity ( Kenait7.C Indian 
Tribe) 

Ketchikan Indian Cmporution 

S 1,29.3,892.95 

$255,569.0<, 

5207,6281 l 

SS,440,07 l .86 

SI 58,965.03 

5233.258.38 

$2,024.355.95 

$8,413.892.10 

S83 I ,552.89 

S 14,063. 789.18 

$2,212,987.39 

S6S3.l94.S3 

S958,673.85 

5498,140.76 

$2,211,312.77 

S2, 140,220.81 

$64,489.02 

S 1,312,646.62 

S9,83S,828.58 

S-464,467.82 

S l ,273,451 .49 

S392,453.92 

S 1,760,793.86 

S 127,057.28 

SS.180,444. 72 

S763,322.S4 

$2,486,483.31 

Sl,121,483.16 

S l, 132,932.09 
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Payments to Tribes aad Tribally Designated Hoasin1 F.atlda (TDHE) 

Kialcgec Tribal Town 

Kickapoo Housing Aulhority 

Kickapoo Traditional Tribe of Texas 

Kiowa Tribe 

Knik Tribal Council 

Kodiak Island Housing Authority 

La~ Counc Orcillcs Housing Authority 

l..ic du Flambeau Chippewa Housing Authority 

UM; Vieux Ocscn Band of Lake Superior Chippewa 

Laguna Housing 

Leech Lake Band of Ojibwc 

Little Ri\·c:r Band of Ottawa Indians 

Little Shell Tribe 

Little Trncnc Bay Bands of Odawa Indians 

Lone Pinc Paiule Shoshone Tribe 

Lower Brule Housing Authority 

Lower Elwha Klallam Tribe 

Lower Sioux Indian Housing Authorily 

Lumb« Tribe: of Nonh Carolina/ Lumbtt Land Development. Inc. 

Lummi lndjan Business Council 

MaJcahTribc 

Mashantuckct Pequot Tribal Nation 

Mashpee Wampanoag Tribe 

Menominee Indian Tribe of Wisconsin 

Mesa Grande Band of Mission Indians 

Mcscalcro Apache Tribe 

Mctlabtla I lousing Authority 

Miami Tribe of Oklahoma 

Milk Lacs Band of Ojibwe 

Modoc Housing Authority 

Pa,me■b are as er t'ebraary J6, 20:zJ. 

S278,834.86 

Sl,110,793.80 

$262,792.84 

S 1.488.351.90 

Sl.815,484.45 

SS,684,044. 75 

Sl,942.134.32 

$2,401,858.78 

$338,057.63 

Sl.926.303.90 

S5.091.3 I 3.06 

S382.238.52 

$2.609,697. 72 

S793,591 .52 

S3S6,0lJ.3 I 

Sl,679,194.36 

S7.S8,n7.66 

$262,974.63 

SI 8,9S6,903.46 

S4, 195,376.49 

S 1,084,382.72 

$70,817.27 

S 1,037,664.26 

SJ,630,345.83 

S379,0l4. 14 

S2,860,8SS. 78 

SI ,798.361.22 

$75,093.70 

$2,064,973.27 

$181,826.07 
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Pay~nts to Tribn aod Tribally Dnicnatrd Hoa1ln1 t:atitta (TDHE) 

Modoc Lassen Indian Housing Authority 

Monacan Indian Nation 

MOW A Cboclaw Housing Authority 

Muckleshoot Housing Authority 

Mu.scogce (Creek) Nalion 

Nambc Pueblo Hou.,ing F.ntity 

Nansc:mond Indian Nation 

Narragansett Indian Tribe 

Native Village of Barrow 

Native Village of Eyak 

Native ViJlagc of Fon Yukon 

Native Village of Kol7.cbuc 

Native Village of Kwinhagak 

Native VIiiage of Point Hope 

Native Village of Unalakleet 

Na\·ajo Housing Authority 

~cwhalen Village 

Nez Pcn;-e Tribal Housing Authority 

Ninikhik Village 

Nisqually Indian Tribe 

Nome Eskimo Community 

Nooksack Housing Authority 

North Fork Ranchcria Indian Hou.,ing Authority 

North Pacific Rim Housing Authority 

Northern Arapaho Tribal Housing 

Northern Cheyenne Tribal llousing Authority 

Northern Circle Indian Housing Authority 

Northern Ponca Housing Authority 

Northwest Jnupiat Housing Aulhority 

Northwestern Band of Shoshone Nation 

SSll,675.16 

$475,475.4-1 

S2,914,91S.09 

$2,016,873.99 

S20,759,703.76 

$431,833.57 

$191,368.17 

S500.679.73 

Sl.978.776.55 

Sl34.92l .94 

SS26.855. 36 

SI .373.845.64 

S614.S2l.37 

S441,0S4.74 

S373, 195.85 

$93, 187,35 l.36 

S88,349.0l 

S 1,505,409.02 

$521,429.96 

$685,025.76 

$963,950.04 

S 1,068,087.74 

S 1.31 S,246.06 

S3, 727,433.50 

S2.694,648 .52 

$3,762.465 .46 

SS,311,3"6.00 

$3,245,697.03 

S<,.389 ,303 .46 

$249,780.64 
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PaymHts lo Triba and Tribally Daipat~ Housiq [ntllin (TDHE) 

Nulato Village 

Ogtala Sioux (Lakota) Housing 

Ohkay Owingch HoU$ing Authority 

Omaha Tribal Housing Authority 

Oneida Nation of Wisconsin (WI) 

Orutsamnniut Traditional Native Council 

Osage Nation 

Otoc-Missouria Tribe 

Ottawa Tribe of Oklahoma 

Pala Band of Mission Indians 

Pamunkcy Indian Tribe 

Pascua Yaqui Tribe 

Pawnee Nation Housing Authority 

Penobscot Indian Nation 

Peoria Hoosing Authority 

Picayune Ranchcria of The Chukchansi Indians 

Pinol~·illc Pomo Nation 

Pit Ri,·cr Tribe 

Pleasant Point Indian Rcscrvatic>n 

Pokagon Band of Potawatomi Indians 

Ponca Tribe of Oklahoma 

Port Gamble S'Klallam Housing Authority 

Prairie Band Potawatomi Nation 

Pueblo de Cochiti Housing Authority 

Pueblo de San Ildefonso 

Pueblo of Acoma Housing Aurhority 

Pueblo of Jemez Housing Authority 

Pueblo of Picuris 

Pueblo of Pojoaquc 

Puyallup Tribe of lndi:ins 

SI 88,385.56 

Sl4,627,245.00 

S 1,044.179 .88 

Sl.937.314.82 

ss.177,443.60 

$2.304,638.20 

S 1,652.519. 56 

5472.439.65 

S292,8 I S.34 

S667,286.62 

$64,489.02 

$6,462,3 I 7.19 

$724,178.00 

S 1,259,027.48 

S 1,939,618.07 

Sl.053.034.56 

$303,396.SS 

Sl,S49,J60.JO 

Sl,047,271.89 

S2,724,S03.~7 

S 1.140.894.98 

Sl.249,966.17 

SJ59,266.26 

$334,049.12 

$444,509.63 

S l ,334,624.57 

$638,962.85 

$107,082.44 

S 165,400. l 2 

S-S, 186,808.51 
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Paymnatt to Tribn and Tribally DtllpatNI Housin& Entitles ffOHE) 

Pyramid LaJce Housing Authority 

Quapaw Na1ion Housing Dcpartmcnl 

QtwU Valley lnd1111 Rescn·ation 

Quccha.n Tribally Designated llousing Entity 

Quikutc !lousing Authority 

Quinault Housing Aulhority 

Ramon.a Band or Cahuilla 

Red Cliff Band of Lake Superior Chippewa 

Red Lake Hand of Chippewa Indians 

Redwood Valley Little River Band of Pomo Indians 

Reno-Sparks Indian Colony 

Rcsighini Ranchcria 

Robinson Ranchcria of Pomo Indians of California 

Round Valley Indian Housing Authority 

Sac and Fox Nation of Missouri Housing Authorily 

Sac and Fox Tribe of The Mississippi In Iowa 

Saginaw Chippewa lrwlian Tribe of Michigan 

Salish & Kootenai Housing Aulhority 

Salt River Pima Maricopa Indian Community 

San Carlos Apache Tribe 

San Felipe: Pueblo llow;ing Authority 

San Pa5qual Band of Mission Indians 

Santa Clara Pueblo Housing Authority 

Santa Rosa Band of Cahuil111 Indians 

Santee Sioux Tribal Housing Authority 

Santo Domingo Triool Housing Aulhoril)' 

Sauk-Suianlc Indian Tribe 

Sault Tribe Housing Authority 

Scons Valley Band of Pomo Indians 

Seneca Nation Housing Authority 

$2,113,245.87 

S2S 1.025. 78 

SS88,660 66 

$2,172,813.58 

S828.272.37 

S2,5S9,826.67 

$64,489.02 

SI ,463,837.84 

SS,843.078.07 

S324.5l2.94 

Sl.594.361.55 

S64.489.02 

SS06,473.38 

S4 ,6S0.277. 58 

S279,8 I 2.17 

S4lS,2S7.74 

$2,022,682.92 

$6.248.236.65 

$2,767,037.74 

$7,999,035.43 

$725,947.78 

S47l,779.S4 

$940,618.86 

S78.J 18.33 

S 1.211.446.03 

Sl.061.247.58 

$666,647.23 

$6,494,593.28 

S22 J ,243.83 

$3,223,632.32 
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Pa)·nHnls lo Tribtt aDd Tribally Dnicnated Homln1 Entidn (TDHE) 

Seneca.Cayuga Nation 

Shawnee Tribe 

Shingle Springs Ranchcria 

ShiMecock Indian Nation 

Sicangu Wicoti Awayanbpe Corporation 

Sisseton WahJM,1on llousin8 Authoril)' 

Skokomish Indian Tribe 

Skull Valley Band of Goshutc 

Skctmutc Traditional Council 

Snoqualmie Indian Tribe 

Sokaogon Chippewa I lousing Authority 

Southern Ute: Indian I lousing Authority 

Spirit Lake Housing COJPOration 

Spokane Indian Housing Authority 

Squaxin Island Tribe 

St. Croix Chippewa Housing Authority 

S1anding Rock Housing Authority 

Stockbridge-Munsee Community 

Summit Lake Paiulc T ribc 

Susanvilk Indian Ranchcria Housing Authority 

Swinomish Housing Authority 

Tagiugm1ullu Nun.amiullu Housing Authority 

Taos Pueblo 

The Klamath Tribc-s 

n.c Mohegan Tribe of Indians of Connecticut 

The Suquamish Tribe 

The Tejon Indian Tnbc 

The Wampanoag Tribe of Gay Head Aquinnah 

Thlopthlocco Tribal Town 

Timbisha Shoshone Tribe 

P■)•af■II ■ff u of Febn■ey 16, 2821. 

S 16S,69SJ8 

$64,489.02 

$434,077.79 

$146,531.61 

$9,653,267.01 

$4,696,975.57 

$764,773.1 S 

$64,489.02 

S97.540.17 

S318,608. 77 

S l.l SS,378.63 

S 1,677,932.88 

SJ.688, 164.79 

S3, 178, I S6.80 

Sl,Cl67,890.30 

S2,03 l ,487.23 

S7,2S9,074.78 

$707,160.03 

$64,489.02 

SI ,009,564.70 

Sl.457,780.97 

S4,922,378. I I 

S622,671 .8S 

SJ,949,414.40 

$64,489.02 

S 1,080,285.84 

$64,489.02 

$603, 194.38 

$316,888.77 

$160,938.96 
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Payments to Triba and TrilHIDy Daipatecl Housin& Entltia ffDHE) 

Tlingit Haub Regional Housing Authority 

Tohono 0-0dham Ki:Ki Association 

Tolowa Dee-Ni' Nalion 

Tulalip Tribes of Washington 

'l'ule Ri,.-cr Indian Housing Authority 

Tunica-Biloxi Tribe of Louisiana 

Turtle Mountain Hou5ing Authority 

Unilcd Kcetoowah Band of Cherokee Indians 

Upper Manaponi Indian Tribe 

Upper Sioux Communily Housing Authority 

Upper Skagit Indian Tribe 

Utah Paiutc Tribal !lousing Authority 

Ute Indian Tribally Designa1c:d Housing Entity 

Ure Mountain Ute Tribe 

Vcnetic Village Council 

Villaic of Aniak 

Waccamaw Siouan Tribe 

Walker Ri.,·cr Paiute Tribe 

Wann Springs llousing Authority 

Washoe Housing Authority 

White Earth Band of Chippewa lndian.s 

White Mountain Apache Housing Authority 

Wichita and Affiliated Tribes 

Wilton Ranchcria 

Winnebago Housing and DcvcloptnC1lt Commission 

Wiyot Tribe 

Wyandone Nation 

Yakama Nation Uou~mg Authonly 

Yankton Sioux Tribe 

Ya.,·apai-Apache Nahon 

SS.644. 739 .26 

SS.437,457.12 

SI .2S6.454.04 

$3.810.)66,83 

SJ ,9U.888.8S 

S311.6S0.81 

S9,547,8S0.6 I 

S 1,561,433.39 

S228.594.0I 

$480,856.46 

Sl.651.540.75 

52.475,464.38 

Sl,958,943.94 

SJ,627,347.88 

S275,834.36 

S263 ,05 7. 76 

$316,517.97 

$2,729,257.60 

Sl,894,102.92 

$2,059,386.45 

S4,21S,SS4.34 

S9.068,8 I 5.8 l 

$640,731.99 

$519,324.44 

SJ,874,539. IO 

$64,489.02 

S69M,460.35 

$7,860,258.38 

S2.853,249.S9 

S 1.423,6 I 3. 7S 
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PaymHII lo Tribn and Tribally Dnipaled Housina F.ntitia (TDHE) 

Ycring1on Paiutc Tribal Housing Authority 

Ysle1a del Sur Pueblo 

Yurok Indian I lousing Authority 

Zuni Housing Aulhority 

Payaw■c, ■rr a, or Frbr•ary 26. ZIJI. 

S96t.67S.3<, 

S2.294.592.84 

$5.835.594.46 

$3,570.884.03 

11 
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FILED 

October 15, 2021 

vial Email 

Dear Tribal leader: 

0EPARTMENTOFTHETREASURY 
WldHINGTON. 0.C 20220 

JUN 26 aJ2tt 

As Treasury's Point of Cool.act for Tribal Consultabon. I would like to invite you to 
participate In a T rlbal Consultation on Proposed Methodology for Reallocating 
Emergency Rental As.slstanQt Program funds for Tribal governments al"d Tribally 
Designated Housing Entities (TOHEs). Consultation will be held Thursday, November 
18, 2021 from 3:00 p.m. to 5;00 p.m. Eastern Time. 

The Eme,gency Rental Assistance program makes available $25 hellion lo assist 
households that are unable to pay rent and utilities due to the COVI0-19 pal"demic. The 
funds are provided directly to Slates. U.S. Territories. local governments. al"d Indian 
tribes. Grantees use the funds to provide asmlance to el.g.ble households through 
existing or newty created rental assistance programs. More infonnation on the program 
can be found here. 

Congress anUctpated that there would be a need to reallocate ERA 1 funds in lhe fan of 
2021 in order to addfess evotving needs for rental assistance over the 00Uf'Se of the 
ERA program and lo reflect lhe greater capacity of some recipients lo deploy funding. 
The statute directs the Treasury Department to begin reaQocating •e,ccess· ERA 1 funds 
on September 30, 2021 and empowers Treasury to develop reaHocation p,ocedures 
governing this process. 

The Oepar1menl of the Treasury is seeking your input on the methodology for 
reallocating Emergency Rental Assistance Program Funds to Tribal governments. 
Specificaly. our questions are: 

t Whal factofs should be considered when determining a Tnbe's abiity lo expend funds 
that should be considefed In realocabng funds? 

2. What factors and data should be considered when determining the reallocation of funds 
lo high-need. high...petforming Tribes and TOHEs? 

3. Reatlocaoon for slates were based on a minimum e,cpenditure ratio. Are there any 
mibgating factots lhat are unique to TrM govemmenls and TDHEs that should be 
considered when reviewing the minimum expenditure ratio? 

4. Are their circumstances where an lnc:tease in led'lnical assiStanOe to Tribes and TOHEs 
wookt greatly enhance performance? How would Treasury determine lhis need? 

5. In the state program. Slates facing a realocatlon were able to present a case fof 
mitigating circumstances. What are circumstances likely to be presented by Tribes and 
TOHEs in requesting a review of potential rea•ocation? 

Exhibit 20 
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6. In lhe slate progtam, efforts were made to keep funds within the same state 
boundarieS. Given ttie diversity In the geogrephtc and demographic oompostllon of 
American Indians, what would you recx>fMlefld to Treasury that helps ensure 
reaHocations are fair and equilable? 

We respectfully request that each Tribe register one prima,y leadet or designN 10 
provide comments. If time permits. we will tMJar from Tribal stakeholders_ All others are 
welcome to register as listen-only participants. Written comments are welcomed and 
should be submitte<f 10 Eme,gencyRentalAssistaflce.gov. The dNdll,,. for comments 
on Implementation to be submitted Is Twsday, Nowmtber 30, 2021 11:51 p.m. AK. 

Res,lster,t!m. 

Con•ultatlon• are off the record and not for .,,.._ purposn. 

We will send out an agenda 10 regcstered participants before or on Tuesday. November 
16, 2021. 

We hope that you will be able to join us for this important discussion and value your 
pa,tieipation. 

&ncerely, 

Nancy Montoya 
PoentofContactforTnbalConsultation 
and T,usury Tribal Affairs Program Coordinator 
U.S. Department of the Treasury 
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FILED 
JUN 2 6 ~ 

DOT ~ ... FTA 
U.S. Oepa,trnent of Tranaportadon Federal Tranatt AdmlnlstraUoft 

Application 

Fedenl Award tdenttflcation Numb« S0-2021..01a.o0 
(FAIN) 

71)44.2021-2 Tempo1111J Applcallon Nun1blr 

Appllcatton Name 

Appllcallonlta1ut 

YaM10fl Sioux Tnbe FFY20 CARES Act· O~ing and 
Program Admw, 

Application Budget Numbef 

F1nll Concurence / ReNNaUon 

0 

NIA 

11'3M021 

Plriod of Petformllnc. hart o.te 
Ortglnal Period of ,.rfonnance End Dae. 
Current Period of hrformance End Date NIA Revilion #: NIA 

Part 1 : Recipient Information 

I Name: Yankton Sioux Tribe 
Recipient Redp .. nt OST 
10 Type Recipient Al• 

7044 Indian Tribe 
YANKTON SIOUX TRIBE OBA FORT RANDALL 
CASINO 

Location Type 

Headquarlers 

PhyllcalAddrwa 
Mailing Address 

Union Information 

1153 MAIN SN 

1153MAIN!M 
800MAINSW 

There are no union contacts fo, lhtl IC>C)kation 

Part 2: Application Information 

WAGNER 

WAGNER 
WAGNER 

so 
SD 
so 

Redpient 
DUNS 

122118409 

Zip 

57380 

57380 
57380 

Exhibit 21 
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Title: Yankton Sioux Tribe FFY20 CARES Act • Operating and Program 
Admin 

FAIN 

SD-2021· 
018-00 

AppNC.UOn Status 

Final Concurrence I 
ResetVation 

Appllcltion Executive Summary 

Applcatlon 
Type 

Giant 

Date 
Cruted 

3/Jf2021 

L•tUpdalH From 
Dat. TEAM? 

31312021 No 

This ii a FFY2020 Soction 5311 Tribal CARES Act grant in the amount of $366.5&6 (ful eppo,tionment). 
Pet' lhe CARES Act Vie s,ant requests 100% federal shire. This gn1nt Ulllins CARES Act funding to 
prewnt. prepa,e for. and respond to covio-19. 

The grant scope of WOfk inckJde• the l'olowing pro;ecta in support of the Tribal Tran1,tt P~m: 
1) Operallng Ass,atance • $300,000 
2) Program Admln • $66.566 

The Recipient agren !hat If II recetves ,_,., funcflng fr0ffl the Federal Emergency Management Agency 
(FEMA) Of through a pass-through entity lh,ough the Robert T. Slafford Disas1er Relef end Emergency 
Assiatanoe Act. a dll'ftnnt federal agency. or i~nce proceeds for any p0f110n of • pro;eci ec11vrty 
app,oved fa, FT A funding under tiis Grant Agreement, it will provide lM'itten noti(ieatiOn to FT A. end 
rwnt,urse FTA tor any federal &hare that duplicates funding provided by FEM"· anothef federal agency. 
or an lnlurance compeny. 

The tribe sateded pre-award authOnty end wtll draw the tun grant amount to be raimluled for expenses 
already incuned aa soon as the grant Is executed. 

Purpose: Reimburse the lribe for expenses ineurrad in 2020. 

AciMlies 10 be perfonned: Reimburse transit service and penonnel admln leave for 3/14/2020 • 
12/31/2020. 

Expeded Outcomes: AJow transit MMCe to be mail'Uined, 

Intended Beneficiaries: Yankton Sioux Tnbal members. 

Subrecipient Activities: NIA 

Frequency of llllntone Prognss Repo,ts (MPR) 
Annual 

Frequency of Fedwal Financlel Reports IFFR) 
Annual 

Don u,1, application Include funds for ,. ... rd, and/or dev_.opment activities? 
This IIW8ld does not anciude reMarch end development ac:tivitin. 

Pre-Award Aulhortty 
This 1M'811'd is uging Pre--Award Aulhonty, 

Does thlis appffcatlon Include aubalkM:atlon funds? 
Recipient o,vanizauon -s directly allocated these funds and i$ eligit>le to apply for and recei'v9 these funds 
cncly. 
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Wil th• Grant be ualng LApalng Funds? 
No, 1his Grant does noc use La~ng Funds. 

Wll lndirKt costa be applied to th• application? 
This award does not indude an indirect oosl rate. 

lndncl R8'e Detlwls: NIA 

R•qultH E.O. 12372 Rl"lltw 
No, lhis application doe5 not require E.O. 12372 Review. 

Delinquent Federal OetM 
No. my organiZ.aliOn does not haw delinquent federal debt. 

Appllcatlon Point of Contact Information 

F1rst Lnl Tltle E-mail Add""• Name N_,.. 

Emma 8elmonl 
T ranspclf1.ation Program 

emma.belmonl@dot.gov Spec:ialisl 

Phone 

(303) 362. 
2392 

Georgiana Abdo T ransll Oiredor 
(605) 384. 

georg .. naabdo2019@gm .... com 5050 

Application Budget Control Totals 

Funding Source Sectaotl of Statute CFDANumber Amount 

5311 Tribal rormLM (CARES Ad) 5311-7 20509 $366,566 

Local so 
Local/In.Kind so 
s.e so 
StatGl'ln-Kind so 
OUlerFedetal so 
T ranspor1ation OeYelopment Cred"lt so 
A4Ullmn so 
Total Eligible Cost ,, .. ,,.. 
Application Budget 

Project Numbef' FTA 
Amount 

NOf'I­
FTA 

Amount 

Total 
B'9lbll 
Amount 

Quantity 

:g-2021-0,a-cn- :0 OTHER PROGRAM COSTS $386,SM.OO S0.00 $38$,598.00 2 
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At) 

S0-2021.0t 8-01 • 
00 

Pro;ect 
11. 79.00 Adm•trabon $66.566. 00 S0.00 $66,568.00 

EMER 
RELIEF. 

S0-2021.0 t 8-0, . 
00 30.09.08 ~!~~ING S300.000.00 S0.00 $300,000.00 

100%Fed 
Share 

Discretionary Allocations 
This appication does nee conlein ditcretionary elocatlons. 

Part 3: Project Information 

I Project Title: Yankton Sioux Operating and Program Admin 
Project Number Temporary Project Numbet' Doe C,..IN Start o.te End Date 

SD-2021-018-01-00 7044-2021-2.Pt 3131202t 311412020 12131/2020 

Projed Dncrlptk>n 
Vanklon Sioux Tribe will use FFV20 CARES Act hJndl k> reirnburH lhe ,,_,. for ope,attng and program 
administr111ti\'e that began when lhe tnbe inst~ed a ltibal closure on 311412020 ,elllled tc the COVI0-19 
Pandemic. Tt.s closute requwed some transit sc.ff to be on partial admin lea\18 throughout the ful year 
following lhe lnltial dos'". 

Fedend share is 100%. 

Project Benent1 
Maintain nnMI program ttvoughout the pandemic. 

Addltionll Information 
Notwf~. 

Location Oncriptlon 
W• HfVICe the Yanllton SIOUX ... 

Project Location (Urbanized Areas) 

UZACode Area Name 

460000 South Dakota 

Congressional District Information 

District Repnuntatlv• 

1 

11 
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11SouU, Dakota 1 KnstlL. Noern 

Program Plan Information 

STIPmP 
Date: NIA 
~tien:NfA 

UPWP 
Date: NIA 
OeKriptien: NIA 

Long Range Plan 
Date:N/A 
Oescnpbon: NJA 

Project Control Totals 

Fundingloufce 

5311 Tribal formula (CARES Act) 

Local 
Loca'ln-Kind 

St.ala 
Statelli-.-Klnd 

Other Fedenlt 

Transportalion Development Credit 
- - ent -. 
Total EJlglble Cost 

Project Budget 

Budgetnem 

Section of Statute 

S311-7 

nA 
Amo"nt 

CFOA NumMr 

20509 

Non­
FTA 

Amount 

Total 
Eligible 
Amount 

Amount 

S366.566 
so 
so 
so 
so 
so 
so 
so 
'3M.SM 

SD-2021.01&-01• :0 OTHER PROGRAM 
00 A1) COSTS 

$388,566.00 S0.00 S366,5ee.OO 

SD-2021.018-01-
00 

S0-2021.018-01-
00 

Pra,ect 
11 . 79.00 Adminlstrabon $66,566.00 $0.00 $66,566.00 

EMER 
RELIEF· 
OPERATING 

30.09.08 ASSIST - $300,000.00 $0.00 $300.000.00 

100% Fed 
Share 

I 

2 
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Project Budget Activity Line Items 

I Budget Activity Line bm: 30.0I.GI • EIIER RELIEF - OPERATING AS~ST • 100% Fed Share 

Scope Name I Code 

OTHER PROGRAM 
COSTS (600-00) 

Une Item Un• ntm Name • 
30 09 08 EMER REllEF • OPERATING 

· · ASSIST • 100% Fed Shant 

Extended Budget O..crlptlon 

Actfvtty 

OPERATING 
ASSISTANCE 

Quantity 

1 

FFY20 CARES Act funds will be used to provide operating assistance f0t the conllnued opetations of the 
tribal transit program. This Is 100% Federal. 

Operating funds WIii cover the timeframe of 311412020. 12/3112020, including expenses fa,: driveq and 
dispalchen satariff and fringe benefll5, fuel. Di, and licenses. Ins revenues (fare re11enue. adYeltislng 
revenue). This also includes pa)'ing administrative leeve f0t operations and maintenance personnel due to 
redoctionl/suspensiona of MMCe. Opefating expense$ are based on actuals soent in 2020. 

WII 3rd Party contractors be used to fulll lhls activity IIM lttffl? 
No. 3rd Patty Contraclors wll not be used fo, this line item. 

!Funding Source Section of Statue. 

5311 Tri>al roonula (CARES Act) 5311-7 

~ 

locallln-t<m 
SIIQ 

Statenl'I-Klnd 

Other Federal 
Transpo,tatiOn 0.Yelopmenl Credit 

Mjuelment 
T Olal EUglble Cost 

111 ... tone NIIM 

s..1Dale 

EndO... 

Eat. Completion 
Dae. 
3114/2020 

12/31/2020 

o.,crtpUon 

I Budget Activffy Un• Item: 11.11.00 • Protect Admfnlslntion 

Scope Name/ Code Une hem Une .. m Name • 
OTHER PROGRAM COSTS PROJECT 
(600-00) 11 · 79,00 ADMINISTRATION 

CFDANumber 

20509 

OTHER CAPITAL 
ITEMS (BUS) 

Amount 

S300.000 
so 
so 
so 
so 
so 
so 
so 
$300,000 

Quantity 
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Extended Budget Dffcrlpt~ 
FFY20 CARES Act Tribal funds in the amounc of $66,566 wi1 be used for Program Administration for lhe 
tlmeframe or 3/1412020 through 12/31/2020. When lhe COV1D-19 Pandemic SUWted the tribe lnlUa~ • 
nMl1y full closure and pul app,oximately 50% of lhe lranail staff on ful lldmln leaYe. The amounc of time 
penonnel were on admln leave varied throughout lhis lime•• COVI0-19 cases increased and o.clined 
lhroughoul lhe months. 

This is 100% federally funded. Documenlatlon is avellable upon request. 

Will lrd Party contncton be used to fulfl■ th• activity Hne htm? 
No. 3nt Party Contractors will not be used for lhis line Item. 

Funclng Source 

5311 Tribal form~ (CARES Ad) 

local 
Localfln-l<Jnd 

Slale 
S...elln-Kind 

OhrFedn 
Transpotta410n OeY81opmtftl Credit 
. -. 
Total Eliglbll C.,.t 

Mn.atone Name 
E•t Completion 
Dale 

Sec:tton of Statute 

5311-7 

Dncriptlon 

CFDANumber 

20509 

Start Date 

Endo.tie 
3/14/2020 

12131/2020 
8eglr'I ineumng expenses 

End ncurring expert .. 

Project Environmental Findings 

( Andh,t: Class ll(c) • Catl9C)rical Exclualonl (Cal.1st) 

Cina level Dncriptlon 

Amount 
$68,566 

so 
so 
so 
so 
so 
so 
so 
Sll,511 

Oass H(c) consists of projects lhat do not have a sigrjficant enwonmenlal impact on lhe human or 
nalural envtronment and are therefore calegoncaly exa.ded from the requirement lo prepa,e an 
environmental assessment or an enworwnenlal impact atatemenc. FT A requires a auff'icient projeci 
descripllon to support a CE determination.. The project may requi,e additional documentabon lo compfy 
with othef' envfronmontal laws. 

Categorlclll Excluaton Dncnptlon 

Type 04: PlanNng and administrative adMties which do not Involve or IIGad dlredly to conslruebon. 
such as: training. technical assislance and reNarch; promulE,alion of rules. regulations. dttoct1Ye$, 0t 

program guidance; approval or project concepts; 8f'l~eering; and operating auiStanoe to transtl 
eu1hortbes to continue Histing sef'lioe or lnc:reaM aemce to meet routine demand 

e; DncnptkM'I o ... i 

App. 255 / 331 



1§1ess lie CE Approved 

Part 4: Fleet Details 
No flNC dala ex"'s fo, this application. 

Part 5: FTA Review Comments 
FTA Comments for DOL 

Comment By Emma Betmont 

OOL Review fo, lnfonnalion 

8119/2021 

712912021 

Comment 

Stimulus funds for Operating for 11112020-12/3112020. Grantee cont8ct 
Geo,giana Abdo 
(605) JlM.5050 
geo,glan1abdo20190gmall.c:om 

Application Review Comments 

Comment By Emma Belmont 

Comment 
Type 

Dale 

Comment 

Pre-Awafd Managef RelUms Applcabon 

8118/2021 

Part 6: Agreement 

UMTED IT ATES OF AMERICA 
DEPARTMENT OF TRANSPORTATION 
FEDERAL TRANSIT ADM .. ISTRATION 

OR.ANT AGREEMENT 
(nAG-28, fet,n,1,y 9, 2021t 

I 

On lhe date lhe authorized U.S. Oepiwlmenl of Transportation. Federal Trans,t Admlniltrat'IOn (FTA) 
olflcial s.gns !his Grant Agreemenl, FT A has obigeted end awarded federal assistance u pro'llded 
below. Upon exocutton of this Grant Agreement by the Recipient named below. !he Recipient affirms thiS 
FT A Award. enters Into lhil Gtanc Agreement with FT A. and binds ilS compiance '#Mt, lhe lenM of lhiS 
Grant Agreement. 

The folowlng documents are lncotpOraled by reference and made patt of this Grant Agreement 
(1) "Federal Transit Administration Mn1er Agreemant,• FTA MA(28). Febtua~ 9. 2021 . 
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httpJIW#w .IJ'ansit.dot.gov, 
!2} The Ceftificalions and Assurances appicable to the FTA Award that the Reopient l\as selected and 
pnwided to FT A, and 
(3) Any Award notmcatk>n corlCN'llng special condlUons or ,equ.remenb, If Issued. 

WHEN THE TERM ·FT A AWARD" OR "AWAAO" IS USED. ErTHER IN THIS GRANT AGREEMENT OR 
THE APPLICABLE MASTER AGREEMENT, "AWAAfY Al.SO INCLUDES ALL TERMS AND 
CONDITIONS SET FORTH IN THIS GRANT AGREEMENT. 

FTA OR THE FEDERAL GOVERNMENT MAY WrTH0RAW ITS 08LIGA TtON TO PROVIDE FEDERAL 
ASS.STANCE If THE RECIPIENT DOES NOT EXECUTE THIS GRANT AGREEMENT WJTH1N 90 
DAYS FOLLOWING FT A's AWARD DATE SET FORTH HEREIN. 

FTAAWARD 

Federal Transit AdnwlistraUon (FTA) hereby awards a Federal Grant as follows 

Reelpltnl lnfonnation 

Recc>ient Namt: Yankton S.OUX Tribe 

DUNS No: 122118409 

Application Information 

Federal Award ldeoofglion Number; SD-2021-018-00 

Application Nam,: Yankton SiOwt Tnbe FFY20 CARES Act· Opetallng and Program Admin 

Aodicat,pa, $a,t Date: NIA 

OnQIOII Award End Date: 11/30/2021 

Curr,nt Award End Da4a: NIA 

~ E,cecut,ye Summ1,y This is a FFY2020 S~ion 5311 Tribal CARES Act grant in the amount 
of SJee,566 (full apportionment) P8f the CARES Act. !he grant requests 100% federal share. This grant 
utiize5 CARES Act funding k> prevent.. prepare for. and respond to COVI0-19. 

Tho grant s,copo of wOt1t inciudes the followtng projects in support of the Tribal Tramn Program: 
1) Operating~· $300.000 
2) Prc9am Admin • 566.566 

The Recipient agrees that ii It receives lederat funding from the Federal Eme,gency Management A9ency 
(FEMA) °' lhrough a l)IU-41vough enllly through Iha Robert T. Staffard Obas1et Re&ef and Emergency 
AaliStance Act. a differenl federal agency, or insurance ptOCeede for any portion of a project acti...tty 
approved fot FT A funding undor lhls Grenl Agteement • wil provide written notification to FT A, and 
reimburse FT A for any ~I share Chai duplicates funding provided by FEMA, anodler federal agency, 
or an insurance company. 
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The lribe selected pre-award authority and wril dntw the f.,. grant amount lo be relmt>l.lrwd for expenses 
anady incurred as soon as the grant IS executed. 

Purpose: Reimtxne the lnbe for expenses Incurred In 2020 

Activities lo bo por1ormod: Reimburse transit service and petSOMOI admin leave for 3114/2020 -
12/J 1 /2020. 

Expeded Outcomes: Alow transit service eo be maintained. 

Intended Beneficiaries: Yankton Sioux Tribal members. 

Subtecipient Activibes: NJA 

Research and Development This award ~ not include research and development aclivibes. 

Indirect Costs: This award does not indude an Indirect cost rate. 

SuballocfUoo Funds: Recipient organization is directly allocated these funds and iS eigible to apply for 
and ntCefY'8 these funds directly. 

Pr&-Awarel Authority: This award is using Pre-Award Authority. 

AppHcatlon Budget 

To4at Applca1ion Budget: $366.566.00 

Amount or ftdlCII AnjSla[)Cf Obiaa4td for This FTA Action (in U.S. Dolars): $366,566.00 

Amount ot Non-Federal Funds Commlfltd to n,;s FTA Action f.-. u.s. oo1ara>: so.oo 

Total FTA Amount Awarded and Obigated (iO U.S. Oona,s): $366.566.00 

Total Non-Ftdffll Funds Commilted 10 the Overall Award Cin u s Polan): so.oo 

Appllcatlon Budget Control Totals 

(The Budget inckldes the individual Pro;ect Budgets (Scopes and Activity Line Items) or as attached) 

Funding Soun:e Sectkwi of Statute CFOANuMblr Amount 

5311 Trll>al fonnula (CARES Act) 5311-7 20509 $366.566 
Local so 
Localfln-Kind so 
Slate so 
Slate/1n-tond so 
OChwFederal so 
Transpo,talion OevelcC)ment Credll so 
Adjuslrnn so 
Total Ell9lble Cost '3M.SN 
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(The Transporta(ion Development Cteeita ate not added to the MIOWII of the Totat Award Budget) 

U.S. 0.,.rtmtnt of Labor Clftfflcatlon of Pubic Transportation Employee Protecttve 
Arrangemem: 

Original Certiflcalion Date: 

Sp,KialCondftioM 

Thele are no special condltions­

FINOINGS AND DETERMINATtONS 

By ,;goog lhis Award on behalf of FT A. I am making all the detenninalions and mcfangs required by 
fodorll law and regulations before this AWlfd may be mldo. 

FTA AWARD Of THE GRANT AGREEMENT 

Awarded By: 

FEDERAL TRANSIT ADMINISTRATION 
U.S. DEPARTMENT OF TRANSPORTATION 
Contact Info: 
Award Dale: 

EXECUTION OF THE GRANT AGREEMENT 

Upon fua execution of lhiS Grant Agtlement by the Recipient.. the Effective oa .. wll be the dale FT A or 
the Federal Government awarded Federal asll.istance f<K this Grant Agreement 

By exKutlng lhit Grant Agreement. l'le Recipient lntendl to enter •nto a legaly bincing agreement in 
which Che Recipient: 
( 1) Aff'irms Chis FT A Award, 
(2) Adopes and ratifies all of Che followlng infonnauon it has submlltled to FT A: 

(a) &&laments, 
(b) Representations. 
(c) Warranties. 
(d) COYtNnts. and 
(e) Malarial&. 

(3) Consents lo comply with the requirements of this FTA Award, and 
(4) Agrees to•• terms and conditions set fof1h in this Grant Awaement.. 

EJceculed By: 

Yrilon Sioux Tnbe 
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Introduction 

This docume-nt summatilfl e-conomic development plannlng efforts of the Yankton Sioux Tribe (VST). It 

f~lows the Comp~nsive Economic ~nt Stratqy (ctOS) Gul•line-s esUbl~ by the 

Economic Development Admlnistration (EDA). The \"ST recoanias the Yalue in utllitin1 the CEDS u 
means of ~n,ac,nc Tri~I members and entities In the deYelopment process. Tribal leaders also 

re-cognize that no sincle planning ini1ialiw CN' set of strat~ can addreu f!'VffV deYelopment challeftile 

or Situation. 

TM ctDS wllt Jerve as: 

1) An outline of Tribal dewlot)ment aspirations; 

2) A refHence guide fCN' develos,mrnt rmted facts; 

3) A vehicle for poficy formation and public enipcement; and 

4) A ba~line for measunna die impacts of Trlbail actions and pro1C!'Cts. 

The CEOS process cannot be eq,ect~ to: 

1) A.ccuratt-ly predtct all future nents Of dettl01>ment cond,tiom; 

2) Conclusively dct~mine the dire<tlon the YST will Ulte in response to de\leloprTM!nt issues; 

31 Pre-cl$etv Identify all pro,ects and prosram priorities for• 1lven period of time: and 

• t Completetv .iddrcm known or antic.pat~ dewlopment needs. 

These limitations iff a recognition th.at thr development ·environm~t• ch.a~ rapldtv and 

continually. The YST w-11 strM to upd.11e this document on a rqular basis. It will •lso tneouragf Trlbll 

program managers to lncorporat• eltfflfnts of the aos into the4r specific issue areas (txamples: 

Infrastructure-, transportation, workforce dewlo~nt • .cc.). The scope and flexibility of the CfOS 

process will C1e1te an inclus~ •tool bo•• of Information, ideas and iniliativff that may be utdu~ 

throuahout Tribal governmenL 

.. ~ ~ .. 
. ~ "": . ' / 

- . ' ,• • • I • 

1 I , . . , .: ,. 
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Summary Background 

The YST is a non-IRA Tribe_ It is also known as "'lhanktonwan Dakota Oyate• or "People of the End 

Village•. The YST is louted alone the Miuouri RJVef In southeastern South Dakota (Ftgu,e 11. The 'l'ST 
Reservation has a total ~nd area of approximately 672 squa~ miles (430.504 acr")· with all Tribal ~nd 

being 11'1 Cha~, Mix County. 

.~.,,.' 

FIGUR£1 
Yankton ~OUI Tribe -p 

-

-
-

The Resen,atlon I.es appn»cimately 60 miles we-st of Yankton. ~ Mfssour t River is the primary natur~ 

fe11ure in the arH. 

-

2 I •' ., c ._. 
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~ followint facu provide an overview of the Tribe's hh,tory and sit~tion. 

• Trtbal Orgariizalion- The V5T is an unincorporated Tribe o~hn1 under a constitution and by­
laws mitlally ap~O'<led ln 1932. 

• Go~rnance - The .. Genera CounCit• (all enrolled Tribal memben 18 yea,s of aIe and CNder) 1s 

the ultimate legiS.lalitt authority of the Tobe. 

• Manaaement - The Business and Cliiims Committee IB&CC) conducts the day-to-day busiMss of 

the Tribe. It cons~ts of nine memben who are elected n«y two years. 

• Populauon - 6,94S (1010 CfflsuJ)) 

• Llrgest Community - Wacner. p0pulation 1,490 (1010 c~musJ 
• Llncu. - Dakota dlal«t 

• Cultural Identity - lhan.lttonwan O.ota Ovate hentace of the Great Sioux Nation 

1 OemotnPNcand SodoecowNHnkOaci 
Population 
~ Yankton Sioux Tribe hH a stronc populillion haw. Hpecially whe-n compared to Charles M,x QM.lnty 
as a whole. The Tribe has seen sonw fluctuauon in the population over the last 25 years whtch Is shown 
in !Ull..l- The grealm growth was shown betwffn 1990 and 2000. The p0pulati0n fell between 2000 
.and 2010. but tt~n be-gan to 1row apt.n bc?twt!en 2015 and 2020. The other reM!rvatiorn tn the state aho 
rqistered 1netH5es during this time period, in some cues much h11h~ that the state rate. The 
tf$tl'\llti0n's l)09ul.ltion gain in the 2000's is likefy ~ more to a natural increase, a si1nificant increase 
iif1 the ffftility ~tr, than lo in-migration. 

Of the 6,94S peoplr living within the Yankton Sioux Resernt10n. 2,885 are AmetlCM'I lnd~n. ~re are 
289S enrolled membe~ of the Yankton Sioux Tnbe. 

Ala lllO 

.,... 6.269 ..... 
a.. ... 9,Ut 
~· .... 696,004 ....... 

TA8l£ l 
Population Clla"I• lttO-lOZO .. BIO 2IU 

6.5410 6,46S 6 • .t98 I 
I 

9,350 9,119 9.239 I 

7~.~ 114,UIC> 8'3,190 

.....,. 241,709,173 211,421,906 JOl.74S,SJI 316,SU,021 -Nol•. C~cabMtacl h- 19'C>-1010 
Sourtt 1 flO, 1000. lOJO. lOn. 1020 CofftWt OIi• 

- " " a... a. ... 
1 ... JIDlS-
JOU JOJO 

6.9,s 3.7" 6.4 
I 

-- .. , 
9373 1~1 1• 

186,667 21.l" 4.9 

331,449,211 11 .4 • 4.S 

As s.hown in Itblt 2. lhrtt COfflfflOnly UK'd population proj«tion ~s air predict that the reservations' 
population will bqin to slowly dedine c,yer the next fnt decades. ThiJ pn,jection assum•s t~t •~ out• 
migr•tions rate remains about the same. The predk:ted decline in population is similar to that of Char1e$ 
Mix County as a whole, although the county's popu~Uon 1, p,oj«cted to decline at a faster rate than the 
Yankton Siou• Rese1Vation. 

3 I • .I f ,. 
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!i111LJ shows lhe percent• of the populltion under 18 and over 6S as well H the meCNn • · A 
comparison of "population pyr.-nlds• for the rewrv1tlon and the stile 1Uuw1tu the difference in 
population dynamlt5, an Itbfa M ind JI. The horizontal ~rs In tht pyramtds rertect the relative 
number of peopw In Heh of the• aroups shown ,t the left. On the Yankton~ Re~rvabon, ~ long 
bar1 at the bottom and the ihorter bars tow11d the toP indicate that thert are many young pee,~ on the 
reservation and relatively few elde,1y residents. Statewide, there are relatl~lv few~r young pe,o~. but 
more ~niors. 

14.000 

12.0CI> 

10,000 

8,000 

6,000 

,.coo 

1,000 

0 

TAIU2 
Population Profe<tions for Yanlcton 5iaux Tribe 

flroltCIIOnModll a__.u,o. IDIO .. 2050 .. 
,U..,lilllllilllil " 

. 106/0K .. 6,694 6,801 ' ... . •J. ' 

'111Mif•,~~- · •. ;. 1.6ft/~ 6.699 uu ....................... .l~Nf 6.698 6,110 

I I I I 

__ .,_ ........ ...- I..-. 
I .......... 

• • • • • • • • • • • • • • • • • • • 

6,907 
6,926 
6,923 

...... ," 
----0.17% 

4 I r .. .. ,, 
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TAllf 3 
Al• Chandlristia 
"IMdlf 11 "'5 •d 0..., Median 

Jl6 17.) 33.8 
19.6 18.4 36.3 ·-·--
24.S 16.7 
22.4 16.0 

TABLE JA 

Yankton 5'oux Tribe Population Pyramid l20ZOJ ~ __ 

Yankton Sioux Tribe 2020 

U• 
eo-.. 
7S•79 

70-74 

6H8 

60-64 

SS·59 

SCMA 

4~ 

.-o-.a 
SS·!9 

J0-)4 

2S•29 

20•N 

1H9 

10-1' 

H 

~ 

~ '" 2" 
So.,co,· l020 C-Dau 
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TA8U31 
South 0-0hl ~•.tlon~ ~ (2!ZOJ 

South Dakota 2020 

IS• 

IO-M 

75-19 

70-7' 

6S-69 

60-6' 

SS•'9 

SO-Sol 

•5-49 

~ 

H·'9 

JO·,C 

2S·29 

20-2' 

lS-19 

10-1, 

H 

0-4 

" "" ~ :,cno,-011a 

Income 
Per QPit.l it1come and median family incomct figures on the Yankton Sioux Reserwition •rf muc.h lowef 
t~n in the state and the nation, but they Me rNtively close in compariSon to those of CNrtes Mix County. 
The Yankton S-ou• Reserwlion does corn~rf motf fa'll<Kably to other r~rwitions in the state. Low 

income on th• r~.ation ts due to a IKk of quality jobs, moll notably In the manufacturifl& and 
technology sectoo, which leads to hiCh ul'lefflt)loyment levels. Many v-ounc people haYf no other chOice 

but to leaw the r~atlon ,n order to find jobs. 

61 •'. 
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TA8U4 
Income Measures ..,.. .. Clplla MN1111HouMhold MeclllnFM!ly ..... ._ .... 

............ Tllli,:. S2USI s.cun $57 ....... 

a.t.•c..lY.· S.13.626 SS2,J.48 S61.SIS ........... ,.,,~·:·. $31,415 $S9,196 $77,0,U .......... $35,38' 564,994 $10..069 

The percentage of people mring In powrty on the re5ervalion is considerably hiCMr than in Charles Mix 
Co.,nty, the state, and tM nation, but roughly similar to other reservations, see !Hl!j. 

TAIII.E 5 
Ptrcent of Populatton lMfll letow PCMfty Ltvel 2015, ZOZO 

ANI 20U 2mO 

12.n 
12.n 

Ecluationlll Actilewmenc 
The Tribe operates elementary, middle, and hl&h schools; one of which, the Marty lndtan School, offetl a 
residential PfOltam for students in grades 7-12. In addition, the Tribe operates the lhanktonwan 
community Collese-. Jab1t 6 shows the educatiONI attain~t on the Yankton Siou11 ~se-rvation 
compared with Charles Mot County, as wel as tM state and the nation. The percentaie of adults on the 
reservation with at least a hilh school diploma is sJi&htly lower than the state and the nation. but iS ~rv 
$imlllr to that of Charles Mnc County. The same iS ltue of the percentage of adults with a colle~ degree 
when compared to the county, state. and nahon 

TA8U6 
Eduutlonlll Attainment amons Persons 25 and Older 

Ara 2010 2820 

MIG...,_ OlllapG,..._ HS ....... Collll ........ ...... ,..... 71.R 14.~ 8~.2" 18.6W. 
- -··----··· . ~ ~--~ IO."' 1S,S1' 87.!11' 20-lW. -•~- 19.31' 25.31' 92.l" l9.3W. 

' ....... , .. 85.0% 27.9% aa.s1' 3.1.91' 
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l.abotFocu 
As is the case on many lnd~n reservations Int~ United States. unemployment rates on the Vankton Siowc 
Reservahon haw m1ddt0Nlly bten hilh, $Ce Illdt.Z- Tht' labor Market lnf0fmaUon Centt"r Confirmed 
this situation. 

TA.1Lf7 
u ent ..... 2011-Z020 

IOU ztU ZOU .. 11115 
11."' 11.7% 9 .9% 9.~ 7.ft 
an, u" 7.°" 6.6% 5.1,. 
41116 '"' s.~ '·"' "s" 
17% 93" 9.7% ,.~ -~ ~-1.abol M~ '"'°'"'""-,.,.,.,.SO O.,C of I ...... A. ... ~"'•~--_,, u \ ...,.,_...., ,_ S1,11"1,u 

1010> JC I\. 20~ ~nc.,, (-IINIV ~ °'""•· ~ c-...,...,_ 

ZIID 
10.7% 

··"" B" 
S4"_ , 

The reservation hu seen a dramatic shift in the make--up of its w0tk forte. In 2010, O'oler half of women 

16 ~¥S of•~ and o,der on the r~ervatlon were In the l.tbor force, but by 2020, S"' were a ~rt of the 
labor force, see !alt.J. The percenta1e of wortun1 women on the rewrvation who h.ave young children 
l\lj atso in<rHsed su~tanttalty In u~ las f~ decades. ~se trends have brou1h1 about major sotial 
c.hallen,es. such as the ~ for mCM'e day care facilities. The Tri~ provides ~ cart' programs for pa,ents 

who are working, attending school, job trainlnc, or job SHrch programs. The fees are det~iMd 0f'I a 

slidina Ka~ ~sed Of'I In(~. 
TAILfl 

2020 tnt of Women 16 and O¥tf EmDlovecl In the llbor Force, 2010-
Ara 2010 .. .,....... 

■ ,_, .. 65.51' 59_-,, 
.. . .. 68.6" 62.~ ~ ... ~- ·.,: ..... 77.i,t, 67."' 

Unllld ... !•,ft' :::r-• 67.l1' 63.4" 
~ -1010, 1010 C-0.1.a 
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tconomy 
The Yankton Sk>ux's ffllployment base is dependent upon Job, w,rhln Eduution, Health Ca~ • .and Social 
A.Ui,tance. Al notfd In J•bf• 9. 27" of jobs oo the reserv.atioo fall within tNt sectOf The ne•t three 
IMgest emplOytMnt sectors are Agriculture. Foresuv. Flihint. and Hunting. Mlrwna (13.1 "l; Arts. 
Ent~ainment, and Rtcr~ation. Accom~tion, food Services ( 10.8"); ~d Publec Admtnistr.atton 11.1" 

TA8lft 
Effl. ... by C.t-,o,y, 2020 

Solllll.,.,.. a.telMlllcau.tv .,..... .. ,,.. 
. ~ ........ PtrCieM ......., ~ ....... '-ant - . 
CMIIIII . .. 447,607 3,933 2,647 
Al'ktl.h111,..,,....__, ...... 21,lott '·'" 611 lS.-,,. i..6 13.1% 

·-c,.-•• ,.... Jl,693 71" 226 s~ 139 S 2" 
M 44,942 10% lSl 3.8" ,s 36" .............. 12 ssa u"' 7~ 1ft l1 u" ·-- -- , , . . ..... ,.... Sl,419 11.4"' 33S 1.51' 13] I.ft Tr•··---.,·•-· ........ ... .. ·•· 19,274 .. )" 241 6.3" 131 S.2" 

·-- . - . .,.. ... , 6 734 1 s,i. 41 1.2,i. 42 16" ............ "' .......... - ·-' .· .. :· . ' 32,792 7.J'Mo 190 4.ft Ill 4ft 

......... 111;,111 ............. 
MMM ... _._... .. 29,580 6.6% 194 4ft 113 ., )9' 

.. - ,· . .... 
Edi d :!11111 I• HIIIIIICIN._, SOCllil:.· .. ..... '·;·· .. ' .· ,-, .. 107,,125 1""' 961 2"-6"' 715 27" 

~ 
.. . . ., .... ... 

. . . : -· ·:,:.. ' .-:.J ...... , ·: ·· 40,036 I.fl 409 10.4"' 216 10h 
~ -...... _ ... 10.237 4.S111, 166 .. 2" 83 3 1" . . . ...... _A-· -

-,._MllllllllnllH 22,076 4ft 305 7.8" 295 11.1% 

TM ma;or em~yers on the reservabon are as follows: 
• Fort Rand•II ~no 
• lndi•n Health Se-tvlce 

• Trtbal Office 
• Bureau of Indian Affairs 
• Many Indian school 
• Yanktoo Sioux Tra~I Plua 

HOUllftl 
There are 2,627 tot.ti housing units on the Yankton Sioux ~serv~iOn as of Ml20. Sl,..ae family dweli"IS 
~ke up the clHr ma;or,ty, 84", of the hous,n1 units on the rewrvation. This is a sl1nif1uint per~nlage 
as sinc~famitv dYffllincs make up only 71" of the total unit$ In the sute. 

9 I .- .! r •' 
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TAIUIOA 
General: Ol1racttristks 

SNdtU..... a.ta ... CIDuntv hnldion ... ,,.. 
2DIS .. JOU 2020 2l1S .. 

. 
Totll ·.-~·_ .. ,. 372.321 396,117 USO 3,912 2.Sl-4 2,627 ,. . . 

U0.151 3'7,171 3.171 3,149 2.114 l.125 ., --- ...... 41,470 41,939 -679 763 470 S02 . . . - ---;· u 1~ I.I 1.4 2.2 16 ..... -- .. '.. s.s ,_.,. S.7 ., 
16 86 .... .. . , 

IND 11.SIIUCIUIII --- -

""" UIIIII 372.378 )96,117 3.150 3,912 2,SIM 2.627 
i-ac·11--- lS6,6" 266.ffl 3,174 3,261 2,03S 2.114 , ..... a . 

12,67S lS.086 4~ 8(i 41 80 . 
2111111 . -- 6,269 7.4Sl 76 56 61 46 --- - -- -~- -........ , ' •. ~· ,· : . 12,510 14,254 41 ~ 37 44 ..... ::" - 14,171 15,396 131 130 74 87 

!NI--- lS.001 17,)27 61 60 S,8 60 ..... ~ ·' 22.u• 2S.792 67 61 S7 51 -........... \:' . 31,754 34,316 ns lM 213 131 
-.11V.-'"--·. 134 208 0 0 0 0 

Units built on the reservation are sli1htly oldef than those built across the state. but stiahtly newer than 
thoM across the! counly. The median yHr a structure was built Is 1970, mHnlnc half of the units Wffe 
built before that y,ea, and half were built after. Conwuct-on of homes reffllilned fairly consistent from the 
19505 thr01a1h the 1990s. The dendn which saw the most si1nificilnt investment in housing construct1on, 
with the exception of hOfMS built In 1939 or Hrller, 1970s and 1990s. These ~re penods of massive 
invotffment from the fedefal 1owmmt>nt usinc several progrilms to construct~ and other dwellin1 
units. Table 108 Olustriltes the numbe-r of units that were built 1n each deude from the 1940s lo pres~nl 
day, ~swell as the number of units constructed pr~ to 1940. In the Yankton S.Owi Rnervatlon's ~. 
2S" of its units we,e constructed bef0te World War II. 

TAllE 108 
Ytar Slructure was 8ullt 

Soulll.,..... O..Mlaeoun.y ,.... ... ,,.. 
JOU 2ml JOU 2D2I JOU 2020 , .... ...... ln,328 396,117 USO 3,912 1.5,1.4 1.627 ......... ' -_;,' .... S4S 11.750 6 7S 6 ... --

I ■• 9,069 16,95-t SJ 17 37 63 ..,_._ 
57,744 SS.234 244 307 169 201 

41,426 50,640 4~ 341 I 367 269 
.. ' . .. . 

:atee·u. 38.008 37980 38!> 421 14] 300 

.._UII 63,226 64,536 >40 5,66 416 4~6 ...... 32,Sl2 32.111 290 397 213 270 ..... 34,306 34,472 382 347 267 269 
d41-UII ~ . ' . .... 

; ' .. 19,Ul 16.455 211 113 130 100 
mlSa,lllllllr . , .. ... . 69.1~9 61,971 1,261 1117 736 660 -- -..... .,. .. 197S 1977 1962 1966 1967 1970 
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T ...... 

The growth of fam1~s on the resetvauon has i.d to the construction of units that include as many as flYe 
bedrooms. The most common unit contains ttvee ~,oonu •s 963 of the reserv1tlon's 2.627 units or 
37". Jabft 10C shows thl-num~, of units by bnroom size. In South Dakota, the majority of units feature 
three bedrooms. 

TAIUIOC 
Null'INf of ledrooms Nf HouslN Unit 

..... Dllloll a.... ... c... , ........ ,.... 
JOU .. 2015 2020 20IS 2030 

"Unlll .. 371.321 396,117 3,150 3,912 l,Sl4 2.627 ........ s.,11 7.IS2 !H 45 64 32 
lllMillil 35,522 37.0SS 336 301 244 221 
2, ...... 103439 10,.6SI 903 ,34 S97 6S3 ...... -... 121,2'0 l3l,2S3 1.,11 1,424 us, 963 

• 71.141 71,906 110 141 1129 SSI . -....... , .......... 17.311 31,113 290 367 191 200 - . 

On the Yankton S.Ou• ~atlon, 54" of units are owM'l'-occupled, whch is 5'pif11tantly ~, than the 
state pet"cenu1e of 60". The average owner-occupied household sue on the rese~tion is 3.01 people, 
a f•ure thit Is 11m1W to o&Mr re-sctVMlons in the st•te, but slCNfie.tnttv hllhef than the state averace of 
2.54 people. 

TAil£ 100 
Housl T and H sehold Su IM enure OU • 

SollllhDIIIDCa a.111-.co.tv -..... ... Trt. 
2DU .. ms .. ms 2030 n.aa;. :''\ . 372.)21 396,117 U!iO 3.912 Ul4 2.627 

.. 
330,.asa 347.871 3,171 3,149 2,114 2.US 

- .. 
t• ~~- 225,219 236.495 2.223 2.215 1,310 1.1110 

' --~ .... ··• -· lOS.639 111.383 941 934 734 715 -- - .. . ,, .. ,._ 
- ·- .. .- . .. • · 

~~_.,.~- · .. - . ~·= .a:. :~; 2.S4 2.S4 2.60 2.77 2.63 3.01 ................... us 2.19 3.19 3.01 3 50 3.113 
~ .......... 

-~ 
~ 1010. JOlS C-OMa 

Housing ~lues ire much lower on tht! reservation than lMV are in the st.tte. The ~Ian value of owner­
occupi~ units for the Yankton SjoUJC R~atlon In 2020 wH Sl07,200, com~red to Sl74,ti00 median 
value of owner~upted units in tht! s~te. T;llp• lOE dlr.plays the numbe-r of ~r-occupeed unit, by 

value i.nces. The a,owth in me-di.In \lal~ has been ~'• when com~red to tht! median val~ at t~ 
state •nd county lewts between 201S and 2020; ~r, the meet.in value for tht! Yankton S.Ou1. 
Re~rvaUon ttm.l•ns quite low compairathtely. 
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TABLE 10£ 
Vllue of OWne, Occupied Unhs 

SNlh.,... a-.til!IMIIICGuftly , ...... -., .. 
JGU .. JOU .. mu -- -"UIIIII 22S,219 216,'95 2,lll 2.215 1,310 1.410 

-- 34,576 16.~ S9J 442 ~ 366 
40,014 30,602 691 421 ,u 302 ·--- 46,421 36,093 319 )40 154 117 . . ' --- 40,446 43,474 246 324 UI 17'9 . ' 

' ' 36,869 52,839 172 116 114 142 

--li!i--- 20,006 34.MI us llS 6S lSS - --·· S,331 10,105 !)6 123 40 6S -·- .. .. 1.SS6 2,010 11 l4 11 14 ,.... ... $140,SOO 174,600 $82,700 127,900 S7UOO 107,200 

Tlble IOF dlspl,vs the number of renter occupied units In v,rlous ranges of rent paid. 41 % of the unlu on 
the reser,ation get less than S!.00 per month in rents; S3" of the urwts get between $S00 and $999 1n 
monthfv tent; ~.avlng j~t "' that are re-ceivinc rfflt ~r $1000 in monthly rtnt. The rMdian ~ for the 
reservation was S552 in 2020. The fiIure Is consistent with the median rent patd jn CNrl~ Mlx County. 
but sli1htty less than the median rent ~id in the state. 

TA8t.E IClf 
Reftt Paid fot Refttef Ottuoled Unlb 

Soudl.,.._ a.tlsMlaeou..ty ~--,,.. 
mu - 28U nae ZOU nae - u.111 ........ 97,046 103,2)3 840 '°' 665 617 

I.Ill -· . .. 27,230 19,031 405 331 322 2SS 
- : SS.«>3 59,635 424 438 ns 327 - -- - 11.11' 19,340 4 28 4 2S .. - --·· 1,603 ],4'S 4 3 4 l - - ----~ 

ii, ... .~ - 416 812 3 4 0 4 
UM 

)!)6 332 0 0 0 0 

------- 209 611 0 0 0 0 -- --·--- -.......... -· $655 $161 SSGI SS68 _$SOC S5S2 

·- . -.......... 8.593 S,lSO 108 130 69 98 -
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Transportation 
The Yanltton Sioux Resenr1tion's transportation system ,s limited almost entirely to ,ts roads and 
highways. 

TABLE 11 
"°8dMlles 

....... ofllural ..... ta.ta ... C:O.nty) 

1.113391 

YNIIL'loll Slolm ,....,, Mlln I_....,. 
Sollth O.kota Hlilhway '6 ........ : 211.704 South O.kota H•hway SO 

Coila'III::· 0 US Hidlway 18 ... , ... ; 9U99 USH'lhw.v211 .... , ... 71.7lS 
176.707 -- - - -

-- l,7~~-12l 

Fo, people who cannot dnve, t~ Tribe provides a transit bus service within tht! ~rntion. A$ for othtr 
transportation options, thtte Is no c~rcial a-r 5erviee on the resetvMlon. but there i$ a smal landinc 
sttip for private planes. The nearest commercia1 air servke is located in Sioux Falls, approximately 115 
miws from the Yankton Sioux Rewrvatlon. 

Uvlblllty Incle• 
The American Assooation of Reti~ Persons IMRP) recently developed an onhne tool called tt,e 

•uv,i>ility Index.• The llvablWty Index measures various components of community life includ.ng housing. 

transportation, emnronmll!nt. health, and civic ~,,~ment. 

The index measures several values within each cate,o,y and then a summary topic score is akulated. 
The scores for each cate,ory is compared to the unned States benchmarlts in the same catesoriH. This 
tnf0tm1ti0n was determined for the total a~a within Charles Miic County 1nd not just the V~nltton Sioux 
R~servation. The overall livabilllV indric of Char1es Mnc County is 48. 

Ult' ., , .. 
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" 48 
l~ .oll lrvolbOrty 'Kllll.. : ' 

H"" ~• .-1 t. ·, .lt>illtt lndft s.con fol Chert., Ml• 

COU'1ty. Soulh O-OC• i~ 41 

9,349 

Aa•SO. ·Jr-, 

,....~. 1i,, 

~ "'/Dlwlblltttn l ~._ 

Uf• hpecun<y 00 ) 'H< s ol<1 

._,.,.....,.., WICNIUI • V9tlkM• 6"' 

Median Inc:_,.: S-' 'i. 1 J.", 

Powf1y• 19"• 

Upwa,d Motallilly: £-' 

The graph.c below tS a summary of the cateaorv indlus which contributed to the o~rd lrvabll,ty Index 

Category Scores 

R....,.. .._iolwl Awf. l,O 

• HOlnl,. (I :1~, Melr lOV 

r,, 
e N~hc>od 0 , ( (:· M.lr k,V 

• Tr~ 0 : t'( , ... ..,, .. \..., 
H 

~ r-on-• 0 !•.(. I ~ ... ,...., 
~ 

liOI ~-"' : 0 ~00 t.4riuuv 

26 .( .......... 0 :oo ~trluv 

°' • 0ppor,~"' •. 0 - ~00 M.tri,;,v 

41 
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~ utecorv scorn art' list~ above. According to the calculations, engagement was tM hl&hHt scor,n1 
category for Chari~ M•• County. The iow.st sco1,n1 cattaorv for Cha~s Mhi: County W3S ~atth. 

Analysts c.an dnll deeper Into each cate1o,y to dcscover the ~wes that were evaluated in order to calculate 

the catqory score. Each issue illustrates the local value and the value for the medaan US ne1thbothood. 

Thl' followi"S graphit1 are talten from the rHearch of the livability indn for Chiirvs Mi• County. They 
re-veal how the scores for Enga1ement and ~•Ith ~re c,lculattd. The indicators are coded to 10 alon,g 
with the rainltfngs. 

In the EnpgeiMnt catqory, Charles Mix rece~ highef rankings in terms of opportunity for Votin& Rate 

and Opportunity fOf C-IVie Involvement. TM araphic below illustrates the details of the Encasement score. 

( .......... 
~· ;: v-, .... "~ .... --.. .... _... c _.... ~­

n--. 

.,.....,..,..,.,.,,.,.... 
9) :-0. _. ... 

f~h,••-1.h• : 14 "" ---
......,.,_ •~.Ml ~ .. 
.................... Ok :n 

( .6ft,f61i .,n. ... ..... ~._., ..... .._ • u: D.J 

, .................... ,,,. 

........... -, ..... , 
····• 

The ~illth category is Charles Mix County's weakest area in terms of tht! owf'all livability Index. C~rtes 
Mix County has highet indicators in many health•re!ated Mh~s and access to c,,e The be~iors 
induM the prevalence of smoldng ind obesity as well as access to exercise fKilit~. Anot~r hi&h 

indicator for the county that is qutte alamwnc ~ t~ P~table HospKaliz.ttion rate. This loots at the 
nu~r hospi1ahzati0ns that could ha ... e been effectively treated or prevented with pro~r and routine 
outpatient care such as goin1 to IM dirMC. OWIH Moc COuntv's rate is 81.9 Yer$US the Median US 
neithbarhood rate of 48.5. The Index me.asures the accen to h.alth ca,- p,of~ls on a sale from 0 
to 25, With lower sco~ being better. This Is called the seYerity of clinicaan shortap. Charle-s Ml• County 
measu~ In at 16. which is considered I crihcal shortage of health care professioNls. The craphic: below 

shows t~ scorn whech ma~ up the Hea!U, index. 
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I Environment.I, Geapapllic~and.Ct.alNtal lnlonnatlon 
~ YST is a SOY'H. nation with t,_. tflPC)nSiblliOIS and 1uthotlty as.soca.ted with th•t stiltuS. The 

Tri~ has ;an •Erwlronmental Protection Office• whose mission includes the over'MCht of ~ronmental 

replabons and tM monltonn1 of ~nsit!ve areas: 

A ~sctiption of thf area encom~n1 the YST Reserv1tion 

would include: 

Climate - s.emi .lrid, with annUil ra.nfaU averagjng 24.8 

inc~s (majority faJOna during the grOW1n1 
se11son of Apr.a-September). 

Wind - The a~ra1e wind sl)ffd 1s 13 mlle-i pc-r hour 

(mpht dunnc the summer, Pri!Nrily from tti. 
10uth and ~,. Ww,te, 5e•son winds avera1e 

15 mph, primarily from t~ north and west. 

Soils - The Reserv1tion contains seveql different soil prorilN, which are known to have 

various ctwacterist.ics that Impact ,arlcultural productiYity. constrvchon litnitauon, 

and drainage suihbility. 

Topo1raphy- The area contains numttous slopen1 land features associated with "Missouri River 

Breaks•. The Tribe also Lrtlllzes river bottom litnd ind upland locations for farming 

activitie-s. The '1)~a1ts• h~ a ~ndencv coward landsli~ and construdiOn practl~ 

must takr that factor Into consldffatlon. 

Water Resourcei - Thr Missouri River is thr primary wat~ f&-alure. Thr Reserv.11tion also 

contarns sev,ral creek$ and ~liinds. 
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EOA's •EnYi,onmtntal Guidance for Grant Programs• is based upon 1hf National EnYlronmentar Polley 

Act (NEPA). The following table prOVides an overVi~ on tM vsrs relationship to common NEPA factors. 

Tabl• 12 

Environmental Factors 
Topic wr,....._ 

l. State or National Patks Sot~rn Ch.JMS Ml• County contains pa,t of the 

•Missouri Natlon1I RecrHtion Rtver", be-low t~ 

Fort Randall Dam. ~re is also a National 

Wildlife Refuge near Lake Andes. 
·--

2. WildefnHS "'-IS None Exist 
•·--

3. Wild or Scenk Rl'lters No Desi1nations 

4. Endangered or Threatened Species Endance~d: Whoopinc Crane, lHst Tem, and 

Pallid Stur1eon 

Thre,tened: Piping PIOYer 

5. Prime/Unique Agric:uttunl lands Exlsl - Undef Tribal Control 

6. Su~vnd Site None Known --- --~~-
7. Hazardous Chemical Manufacturers, u~rs or Uncf«&round Fuel Tank Sites Known 

Sto,.. Fadllties -· 8. Manufacturers or Users of Pesbeides Pe-stlddes applied to farml.ind, ~r lnstruct110ns. 

No manufacturinc facilities known 

9. Sole Source Aquifers None Elcist. according to the SD Department of 

EnYlr0M'ent and Natural Resources (DENA) -- ----- - _.., . -·· .. 
10. Wellhead Protection Areas None Established COENR sources) 

11. Nonattalnment Areas for Critiul Polutants No State or Tribal monito,int ~tations - Pe,iodlt 

I 
dust conditions from agricultural p,ilCtices and 

I 

odor anociated with organic ferUliitr and ~oon 

turnover 

12. lOOYeM Flood Plains Dr.tina1e areas are known 

13. Arch~01lal. Historic Prehastorlc or Cuttur.tl Srtes .tre prote<ted and strictly monitored by 

Resource Srtes Tribal officials 

14. Coastal Zones Not A4,pUca~ 

J 

I 
' 

lS. Constraints to Economic: ~p,nent Geographic lsolatiOn, federal goyemment policies _ 

and a lack of deve-lopment difff~ty are all 

consttalnts. 
j ~ ---· . - · ••· · •• · • · ... - .. 

. EnYlronmental JvstKe Tnbal members h~ an acute awarenen of and 

I 
a Yiscenl connection to the land and its role in 

tht>lr livts . YST devdopme-nt poliCJes will 

j 
emphasize the centraf plKe the enYironment hH 

In the Tribe's future. 
-
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I Mljof ~I ISIUII (Not'91Aqy"'1lculir0rdlrof tmpa;twe)_ 
~ Y•nkton Sioux: Tribe has Identified• number of environment.I issues that di~ctly impKt the well­

beint of individ~ts and the community n • who~. Tht minion of the Tribt's Environmentll ProtectKW! 

Proeram ls: 

·Protecting Human HHtth and the Envirol'lftWnt.• 

l) All T,iba,I mombe" ,re p,ote-cted from s1gniflc.ant risks to human health and the 

environment where they liW, i.am and wort; 
2) Efforts to reduce environment.at risk are based on the best availablt sci.nt,ric ,nform.alion; 

31 Federal laws protKtinc human heafth and tM environment are enforced fitirty ~ 

effe<1~ly; 

41 Environment.I protection ~ an mtear•I consideratkln in U.S. Policies concet'nin1 natural 
resources, human hHlth, economic powth, ene,ay, transport•Oon, acnculture. lndustrv 

and intemat.on1J trade and thew factors are similartv consichtttd In establKhlnc 

environmental polity; 

S) All parts of society - communities, indMduats, businentts, and ,tate, local and tribal 

BOvemrMnts -~ accHs to ac:cu~te ►nfOffl\ation sufficient to effectlwly participate •n 
manacln& human health and enwonmental nilts; 

6) Environmental protection contnbutes to ,nak,ng our communiti.s and rcoivstrms dl~rse, 

sus~nable and economicai1ty productiff; and 
7} The United Statts ~•vs • le•de'1hlp role in workin1 with other nations to protect the global 

environment. 

~ Tribe will follow tht au1d.1nce of the "lnd~n Environmental General Assistance Prosram Act of 

1992· in ~nc and admlnistffinl erwir~tal progr•ms. [umples oft~ Tn~·s environment•• 

protect►on efforts are P,Nented In Table 13. 
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Table 13. 

Environmental Initiatives 
.... Me Focus Spedftc Actions 0Uleoffll1 
Sol~Waste • Water, air and land • Regular garbage • Public awareMn and 

protection coll«tiOn ~hance-d quality of life 

• Pubflc ~rhcipation • Publec: informalion • Animal and wildlife 

• Repl•~ Transfer I p,otection I 

Station • Envitonment..i feature 

• Reduce Sohd Waste to p,e$entati0n 

Landfill by ~ • Pfogram de-livery 
eff;ciency 

Recyctinc • Waste streams • Col~k>n and materlal • Community unity and 

reduction handling for cardboa1d, enhan«d quality of llfe 

• Product~ reu~ of ne~paper, pla$tlc • Eff,cient program 

specific materials bott~s. ~Pt,, d~i\oery 
I aluminum cans and • Material r~w 
' met.tic.ans • En\litonmental ' 

I • Consumer e-ducatlon p,otecti<H't 

I • Business ~rbcipation • Ene1rv savinp 
- - - - - -

Water Quality • Water and waJCcwater • Monitor+n&. • Ut1lizatAon of •green• 

infrastructure assessment, protection p,oduets 

and p,euution of • Re-duchon In use of 

polluted runoff iin harmful chemiQls 

waterways and • Improved 

wast~ater em,vonmental quality 

Infrastructure (w1ter, a,r. etc. I 
• Public htalth educ.lion • .,.,sonal health 

andoutrnch knprovement 

• Complete • Public ~icy 
compre~nslve update enpc~t 

of USGS GWSI databa~ 

-•·~ 
Hazardous • Identify Brownfield • Surwy & lnwntory • Succeisful comsebon 

w~s,e Pro;ects Sites of Brownfitld p,o;ects 

• Oversight & 

Enforcement ActMties 

• Opportunities for 

Public Participation 

• Cleanup Plan 

Completion 
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.... "'- Focus SpldlcAdlonl OUlain• 
AirQual~ • Establish Indoor Air • Testin1 Homes for • Ensure Homes are safe 

Quality Pro1ram RadoftGals&Mold to anh.abit 

Environmental concerns require SKabltc awarenHS and a plan on how to address the concerns as thefe is 

a lack of pubric awateness of thew ~s due to newspapers and public television not belnc availa .. in 

all areas. Ladt of f,nance makes these types of media un,1vail.able to tribal members. Often, the only 

awareness is by word of mouth, public speakint tWf'llS or h.and ~livered pamphlets, poscers. PubliC 

awareness of envlronmental concerns can only happen if the public is awaf't! of them. 

The Yanttton Sioux Tribe has the mana1ement expe,ti~ and ·community w1U- to pursue ~resst-tt 

envlronmental protect10n endeavors. The Tribe's future 1s closely tied to ,ts historic land base and 

natural resourus. The link betwten ~pie and pl.Ke unnot be btolen. This fact will play a role in all 

Tnbal development decisions. 

I lnfnstrumnAssets 

T1D11sponation 
The vsrs transportation resources are centered around road access and P"bl.c transat ~M~. The 

•checkerboard· nature of reservation lands limits t~ e-•tt>nt of Tribal roads. The Tribe maintain1 22 

milt5 of lk,reau of lndi.ln Attain (BIA) roads, including streets in Tribal communitieS and housing 

developments. 

The Yankton Siovx Rtserv•lion is 5erved by two fedefal highways (U.S. 281 and U.S. 18t along with two 

wefl ~nta•ned state highways (SO SO and SD 46). lntttstate highways close enough to prowte 

reaso~blt product shtpplnc and Visitor access. Ftcure 2 shows the area ro.ad Mtwork. 
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Fipre2 

Major Hlchways and lload Networll 

-

The Tribe's transit svstem malnU1ins a flttol of three buses. Ridership exceeds 16,000 ~ ytar. Tti. 2017 

ndership of 16,292 per~ns was a 25 percent incre~ over 2016 flaurts. 

Public transportation 1, a critical wrvic.e f<K Tribal residents; ~dally ~r$0tlS wilh limite?'d mobility and 

medieal inues. 

The Reservahon is not currently served by a railroad. HOWt"ler, the "old" Na~•Platte lint' may be 

reactivated as development opportunities arise. ~ ra.il liM has been rehabbed as far as Tyndall (Figure 

3). htendtna serviee 10 Waentr may be a realistic expectation in the foresttable future. 
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flcuN3 
Rallroacl leds 
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General aviation facilities are accessible in Wagner. The r,e.1rest airl)0'1s with regu~rly scheduled 

commercaal air service are Sloua: Falls 1110 mile-$ awav> and Sioux City 1118 miles ~y). 

Another transportation '""e that cfirect~ Impacts Tribal members is pedntrian walkways. Housina 
subdivisions are often located on the tdp-s of communmes, whieh resullS In long walks to businesses or 

~rvlces. Safe walkways are important for all residents. but they are critical Infrastructure for persons 

without oth~ ~an, of tr~I. T~ YST has ~pa~d walkway networts .ind it intends to !Qke 

pedestrian and bicycle routes part of all Tribal communities. 

nw vsrs indus;on In the •Naove American Scenic Byway'" offers additional tou~m pote,nhal. The 

Byway, WMn fuHy imple~ted, will pre1Cftt riSltors with a un.que view of Tri~ c-ulture and a 

pet$pectlve on the connection between the YST and its ance1tr1I land. 
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WotffondSewet' 

~ primary sourtl! of Potable water on the Reservirllon tS the Randall Community W.ie-r District. 

Randall sen,es both communities 1nd rural residenh. A number of rural homes are served by well water, 
but thb sou,ce ha1 significant imitations: 

✓ H,ih litvefs or bacttrla or toxic compounds; 

✓ Undesirable minerals; 

✓ Poor flow ratH; and 

✓ High maintenance costs. 

Water qua.lity and quantity impact penonal health and liwstock production opportunities 

To enluate the dyNmics of industry dusters for the Yanlcton Sioux Tribe, • larg« geographic region 

beyond the tribal boundaries was ~l«ted; namely Charles Mi•, Douglas, and Greiorv count~s. Analysis 

of the industry dusten for the region considered the dynamiCs of cluster employment betWttn 1998 1nd 
2016 Ohe most rN:ent data av.-itabfe usinc the Industry Clusters tool oo the ST ATS America website. 

The industry dusters that were consi~red ·stars;· both conuntrated and crowinc (Location Quoti~t 
(LQ) grHtet than 1.2 and pos,tive change In LQ between 2012 and 2019). wt'1'C Uvfltodt Farming US9 
emploVed. 9.01 in LQ), Trailers, MotOf' Home & Appliance {70 employed, 7.87 In LQ) and Uvstoct 

Processinc (98 employed, 4.34 In LQ). The trends surroundif'C Heh star Industry duster lndte1te Uut the 
clusters should continue to grow u, employment. The 1e1lon has had slgniflc.tnt 1rowth in ac,lcvlture. 

with livestock F¥mang. Crop F¥nMn1 and livestock Pro«~in1. The region's •1nbus.iness industry should 

remain strong as many communities invest In c,aln ~tors and facilities_ The~ is alw a stron1 

hospitality industry in the region due rnaintv to th• operation of the Tribe's Fort Randall Otsino and Hotel 
outs.ide of Pickstown. SO. 

The Hospititlity dust«. which also nas a LQ of .43 (specialized). there is a stronc !in~ to tht marlceting 

cluster. ~ Martelinc clUJttr Is linked to the Oistnbutlon and eComme,ce duster of LQ of .87. 

While most of jobs In the HMPltality /Tourism, Productlon/TKhnologv and Heavy Mach1nef\'. and Pnntin« 
Setvtces ilre the major d~ters centered in Char1es Mix County, the jobs in the avicultu~ clusters lie 
hi1htv con«ntrated In Doualas County due to the employ~nt at eln'ators and co-ops and ag semce 
e-stabltShments. 

The e~rsina clusten in the rqion, thow tNt are not concentr,ted but ,11re growing. mcluded Ut1llt1es 
150 employed, 1.01 In LO), Local Food & Be-verage Processing & Distribution (264 tffl1)1~ •. 68 In LCl). 
Loe.al Houwho'cl Gooch & SeMCes (88 cmp~ •. 67 an LQ), ind Real Estate, Construction & Development 
(4M employed •. SS in LQ) 

The ~11on has sp«ialired In the Loe.al Health Setvices cluster. The cluste, Is concentrated ,n industries 
such as hospitals, home and r~idential care, healthcare provider offtets, dru1 s1ores, funeral homes. and 
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medical equipment distribution. Most or the employment in this cluster is due to the concentration of 

employm~t in the health t.lfe sector in W~r. The Indian Health ~rviat (HIS} has a sicnfficant 
presence in the community. 

lt.a.tionship of the Area's Economy to the LMser Repon or Stat• 

Lookinc at employment on a more spedflc sule, the~ are some S1renetJts and challences in the Yankton 

Slou• Tribe's economy. like the state • .igricufture is ;an im~nt component 1n the lo~ ec0ti0my w,th 

Ctoc, f.irmlnc. LNestod: Farmin1 and Uvntodc Proceuinc as the major dusters. The school or the 
hospital are usualy the w1est employers in a small town In South Dakota. fo, the Tribe. the hospitality 
;and he.ilth Ql'I! sectors are the larsest employffs. 

Betw@en 2015 and 2020, employment In the ~r~nt Hdor has dropped significantly, but 

concentration In the sector remains concentnited. Yankton Sioux Tribe's LO In l()Wmment has decreased 

from 1.68 In 2015 to 1.06 in 2020. m•aninc that employment in this secto, is wry concentrated coms,ired 
to the state. Such employment in ,oyem,nent has llm)ted employment opportunit~ In other productive 

sectors such as manufacturtnc or wholtsale trade. 

Facton That Df,-dy Affect Economic Performance 

Charles Mix County Wal u~ lo ~ailuate its caPKitv for innovation and components of economic growth 

~ng the Innovation Intelligence applkaUon from Stat$ America. The overall iMOYatiOn index for the 
county iS above the benchmark level of 100. ilt 107.2. 

IMOVldon Inputs 

Within the Human Clpltal -,cl Knowl•ds• Creation Mato, lndn. the Ed«atlonal Attainme-nt Corr lnMll 

is the nrongest component (Index of 123.2). The county has above a...era1e mattcs for ,~dents having 

atte~ SOIM co~. but no dqree as M-11 as thc>w who hilW obtained iln ;moc;.te depee. The l~I 
of n!1idents rKelvlng bachelor's degrees and hcher is also strong. the Knowlr• Cllation and 

Ttehnology Di/fc,sion Cort lnM• Is scored at 78. 9. Factors under this Core Index include Patent Technoloev 
OlffUSiOn. UnlllffSity Based tcnowlecfte SpllOYers. and eus;ness lncubato, Sp•llown. Only Patent 

TKhnolotv Diffu~n repotttd an i.,_• with 107.8. 

~search on knowltdp spillo~r1 has often concentrattd on the C!ffects of industry R&O on regional 
innovation. It Is thought, however, thilt unlvemties are less competitive and less profit-drn,en th.tn 

industries and, as a resU,t, tl~ir knowledte should spread more widetv across inslltubons and rep)M. 

These knowledce spillovers un travel through social ties. meetings and Informal contacts. 

TheSTEM Educotlon and Occupations Cor~lnMx ls94.l, ~nly due to the scores 1n the TechnolCJIY·Based 
Knowled1e Occupation Clusters Index (120.9) and HISh-Tech Industry Employment Share (111.4). This 

trend tS also observed nationMde, but it is expected that scores in STEM Education .iilnd Technical 

Occupati~ will rise in the future. 

n.. Business O,Umks Major lnde• measures establishments, establi$hment dynam,cs, and ._,.nture 

ca,pltal. The EstablishmMt Formation CIJ~ In~ is 113.1, which includes a sc~e of 115.2in the 

Estables.hmcnt Births to All Establlshmt"nts RatiO tnde1t. Tht ratio shows how m;any new business locatlons 

are formed ~liltive to all ~t;abllshmenh. This Is .iii measUl'e that can provide insight into the econom,c 
•crHt~ destruction• In a region. The Change in Establishment Births to AJI Establishm~ts Ratio had a 
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score of 119.S, whtch mHsures the rite of busfMJS formation ov.r time. tf the .stabUshment birth rate 

is dl'dimns. it ~1nals a pcMentially less dynamk buswss envhonment. The5e ~asure-s signal htalthy 

activity tn the business m,rtiet. Ho~er. there are no jobs that can be attributed to ·e•port" activities 

m thC! county The fstatwshmmr Ornamks Corr lndtx measures establishment npansiOns ~,us 
contractions and establishment bfrths versus deaths; basieally, musurins how new firms are replacinc 

older ones. Char~ MiJI County h~ index of 89.S in these measures. respectively. There 1ppears to be 

tome room ro, development apporturwtlits due to the dyNmfcs of firm births versus dHths. The most 

significant score in this core inde• involved farms in ,,_d (e•port) sectors Charles Mix County and the 

rflion NS not had any ~nture capital fnws~nt OVl!r the past ten years. therefore ft did not score an 
endex value in thts 1rH. 

The lusinen Profile M•jor lndea meawres fOf'elln fnve$tment, high-speed Internet connectivity, 

establishment sitt, and proprietorship rates. The str~ in this major Index Is the Proprittorship Cort 

ln~x and the Conntct.iv,ty '°" 1n~1r. Charles Mix County had a score of 148.90 In the chan1e in 

prapMtonrnp rate, which is a fiw-year chan1e in the praprietoooip r.,te, showin1 whether 

praprletonhip rates h~ increased or d~rHsed. The county scort>S well in the measure of ,v•ilab,lity 
of capital from all banks. Local banks are more likely to lend to smaller flfflls where relationships and local 

ltnowl~t• att important, and stattups •nd firms that do not have an establiShed track rt'Cord. Ruril 
areas of South Oakota, including Charles Mix County, have relatively good internet Kcess, and it rs 
reflKted in an lnde• KOre of 157.1 in that arH. Computer and interMt uis,qe by fartMrs es associated 

with higher complexity and greater saphistiatlon in farm buS&ness and farm ma~nt. The index 

shows no foreign dlr«t lrwestnwnt in tht County. 

The output s~ of the Innovation Index 6nduCMS the Employment and Productivity MajOr Index .i,d the 

Economk W@l.~i"I Major Index. These two ma;or incices are strencths which contribute to Charlfl Mix 

County's headline index KOre. 

Tht' lmployment and Productivity Major lndt• Includes the Industry hr/ormOltCt, GrOSJ ~stic 
Product. and Patnits Cort fndjcn, GDP per worter can be used as a measure of productivity and economic 
perfonnanC4! becauw It Includes both COffll)eflMtlon to tabor and retumi to eapltal. Innovative products 

or proee-s~ would not be undertaun if the Ktlon would not Increase wages or profits. This measure 
tracts whether productivity in a region has bffn c,owin1 ot is sta1nant. Tht County e•cels In GOP per 

worbr as wel as the change In GOP per worker. Hm~ index Kore of 1S1.S. 

A cou~ of the lower-scorinc lndiutors in the fmp~ment and Productivity Major Index is the ~ in 

share of high-tech industry employment for CNf'le-s Mix County (108.0, which ranks CNrles Mtic 2,S88th 

amona ~ 3,000 counties) and the ratio between job growth ¥id population 1rowth (111. 9). J~t as tht 

share of ¥-tech employment in a county is an Important lnP\.11, the extent to which that share IS 

inere.Hing relative to total employmeflt is an tmportanl performance meawr•. In a 1imi~r w~. thiS 

measure atso regkter1 tht' dqrff 10 whl(h hofN.ttOWn, hip-tech flnns ~e expanded thetr presence. 

The County Is strona In cluster dfve-rs,ty, strength, ;and growth. These• eas In many baskets" meoasures 

quantsfy whethH a region is relativety concentrated in just a few industries or whether the rep,n has a 
btOld assonment of Industries by comp•nnt the evenMss of a rq,on's Industrial emplovrnent mix 
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aplnst a national vatue of industry dlwrsrty. The County ranks Sll ""'°"C these cluster mt1surel. 
Rec:ent investme-nts In r,H infr~tructure will help dMmifv the economy even more in the years ahead. 

The (conOffllc WelMleln1 M1Jo, Inda txs,loffs standard of livin& and other economic outcomes for a 

rqioo. Of al the ma;or lndkes, Charles Mix County scores the best In this arH. 

106.1 
174.S 
118.l 

While there,,. s~ral indtcators which stren1then Charles Mi• County's innovation C.lC>Kity, there is 

certainly room for improvement In inaHsed capac.ity in the ,reas of uni't'eri,ty-based ltnowl~ 

sptllow,, ~ntu~ c.tptt.tl, forrign investment, and patents. 

!·Economic~. 
The YST has advantaces that contribute to its economic potential. The SWOT ~s section will further 

explore the Tribe's economic situation, but 5e'Yffal natural featurH and unaq~ relatlor1$hlps wllh 

Influence dewlopment dKISiom. 

Missovo Rrm 
The YST has hlstoncal, cultural and physical relatlonslwps with the Missouri Riwr and the uke Francis 

C.t~ ResffVOir. The River ~rved on the traft$po,tation corridor that ~ to the encounter Htween 
Native culture and Lewis and Clart. The lqend associated with Struclt•by•th..-RH and MernwHther 

Lewis framed a peaceful c~Justence ~n vastly diffe,ent cultures. 

The Missouri Nahonal R«reation Ri~r botct.n Re~rntion lands fo, 
,1pproaumatetv half of its •39 Mile District". This natural ftowint river 

seament offen dramatic scenety, wtldlife vt~ng ,1nd water based 

reueauon. ltS toorism possibltitles are virtually unllmct@d . 

In addition to its historic si1nif1canu and l\ltUtal beauty the Missouri 

River landsc,s,e p,esents opportunities for pass,ve and low density, 

limited wvelopment. P,11ks. nature area, and preserves could, 1n theory, 

exist alonpide pf course, hou:s,inc de~lopments or tovrl$t lodges. The 

•Mlnouri RIY'tf breaks• offer unique vistas and ~,~ ~ation. 

The Tribe has cons.l~ed pro;ttis r,1ngin1 from marinas to resorts. 

Regardless of the Idea, the spec.al relatioMhip to the river wtl H 
pr~rved. 
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Employment Centers 
The l.irgest emplc,yers on the Resenralion: 

fort R.ind.ill C.sino-Hotel 

M.irtv lndi.afl Schoof 

Y.intton Sio"" Housin1 Authority 

Yankton S.Ou,c Substance Abu5e Program f.icillt~s 

lnd~n He.ilth Services 

Yankton s~u• Trlt'llel Plaza 

The YST ha~ continually strl\led for opportunjt~ to m.inace tts own affair1, while crtatinc meaningful 

em~nt for Tribill membe~. A tot.ii of 1Z progrttms are DP@rated through the provisions of PL9.3· 

638. 

• YST Hi1her Educ.atlon 

• YST Adult Educatton 

• YST Adult Job Tr;ainin1 

• Roach Matnten.in<e 
• lnd,an Child Welfare Act 

• YST Soci.il SefVicn 

• Giffie, Fish .and Parts 

• YST C:Ourt System 

• Aid to Trlbill Government Enrollment 
• YST ~atty 

• Hazardous Fueh/Natural Resources 

• YST Law Enforw~nt 

As leaders of a $0Vtrel1n nation, the YST Business and Cla•ms Committee ~ responsibiaities beyond just 

managing services and proe,ams. Howe-ver, what better way to promote setf-suffie~y and mutu.al 

suppon than to aeate opportun.ties for employment and person.-.! growth. Tribal aovernment 

employm~t is onl' vet)d1t to achte~ that goal. 

Govern~nt, education, he.althcare and the visitor ind14try .are economk'. sectors that offer ffllployment 

for a la~ num~r of Tribal m~~n. Appro11imat.t¥ lSO PtOP'e wort in go,rem,Mnt and ow-r 300 

Tribal and non-Tribal petsons are employed by the Fort Randall Casino and Hotel Wort e~rie~ ti a 

valuable assd for anyone ittkinl to Htablilh • carttr Trlbll employment c~nt~s provtde both gainful 
employment and the e11perience1 th.it contnbute to profession.ii and penonal advancement. 

~mmunlty Oiflog 
Yankton Sioux Trlbill lHders haw •mbrac~ th• valuers of partnetships and commurucat10n. Tribal 

sef'lices and allied proa,ams are directed vi.i the participation of 27 boards or committee-s. These bodle, 

may be elected or appotnted. depending upon the Situation. Approxim.ately 160 penons a~ lnvotved 
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with t~ various boafds. Their ro~ range from ~i(y ~lopment and fundralsiftC to p,ogrtNn 
oveni1ht and 1uue input. 

The Tribe's dialog efforts we not t,mitflt to Internal affa•rs. Tribal members have bffn workin1 on 

mutwl p,oblems with incfmduals from area munlcipali11n ~d orpnlzations with Tribal connections. 

The willingness of the YST to en11,e In frank co~rsations on a wide v6r,ety of inue1 is a fundamental 

building block fa< improvinc conditions for lu member$. 

The Tribe's lnclinatiOn toward publK inclusion stems, .n pan, from its govemmental structure. The 

"General Councir is the •utumate legrsiatl\le authority of the Tribe.• It conmts of all ento4led members, 

age 18 and ol~. ThiS fonn of 1rassroots democracy may be v,ewed ,u cumberso~ or ineffic~nt to an 

outsider. but tt pl'O\ridt!s a voice fa< al members and ens.urn ~countabtlity in Tribal detis4on-malung. 

Inclusive decisions prCMde dartty and dirKtion. Thestt qualities are an actv.intage In economic 

~loPff""nt undertaklncs 

[ FldQrJ ~ Economic Petfotmlnce 
The vsrs economic situation ;s impacted by a number of factors. The followm1 sraphks illustrate 

common +n~nce-s. 

F..,_ 
GovttrwMnt 

Pokies 

Resource 
Ma,,.,nent 

LldtofPfclram 
Continuity 

Employment 
P,epantJon 

Ma1Chln1 Skills 
toJobs 

Fewercar.r 
Opportunities 

Ufa Chllfen&es 

Bad Penonal 
Choices 

SodllProlllems 
1nd&Jmlted 

Penonal Growth 

~ VST Is struuli"C with the social probiems that plague other resen,ations and society as a whme. 
ON&S (meth and oplotd addlctk>nt, broken families and crime are takJng a toll on 1ndav,duak .1nd 

drainlna away the potentlal of too rNny ptople. Grass,oots activism, Tribaol lnitiati\lfl and ~rso~I 

commitments a,e havlna an impact, butt~ challencn are too lar1e lo eflmin.1te ow-r a short 

timeframe. 
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Gowfn~nt ~lcies are facts of life that contribute to slow or ineffectiw 1ieti0ns.. As noted pANlously, 

the YST has assumed the responsibility for a number of seMtes undet P\lblic Law 93-638. Mana11ns 

resources c~ to the ultimate benefte~rles should enhance effectiveness M\d efficiency. 

Finally, Trlbail emplov,nent prospects are related to the qualifications of Nldividuals and the needs of 

e-mp~s. Tribal jobs offer a career starting point, but private employmtftt Ml'V bnn1 more 

opportunit~ to the most per,ons. The ·1ap• between s1t11, and ;obs Is belnc narrowed, but more 

tra1ninc and dewlopment Incentives are ntt-ded. 

CUttural Ties 

Tribal 
Identity 

Enhanced 
Community 
·eoheston 

Physical 
Environment 

Land and 
Water 
Qualtty 

Enhanced 
· Visitor 
Mentlil 

Demographic 
Proflfe 

Youns 
Population 

Ent.nwd 
Workforce 
Potential 

The Tribe has to coottnuaUy baule w-th the broader cultural conditions that weaken community unity 

Re11rdltss of the influences, the vsrs future is directly linked to its herita1e and cuttural Wtttsth. The 

r~·s governmental structure, social customs •nd common belief svstems are based upon mutual 

respect and support. Th'5 ch4racteristiC, while it may result In longer decision-making Umtfr,mts, 

ensures that major issues are addrHSed for the ~nef11 of all members. 

The rewNation's physial qualities have been rt\MWed pre-viously. The YST has lhe potl'ntial 10 dt"Yelop 

high qualtty envtronment ~std eJCP('riences to attritCt invntment and visitors. 

The Tribe's future wor\force has lhe numbers 10 enhcl' ~ploy.,-,. Thl' ,.&atiYl' ·youth" of the 

~mo1raphlc: p,ofile offers an apportunity for a wide varll'ty of empk)yment. App,opnate )Ob tra.nlng 
and life skill education will help the workforce reach Its potential. 

Ac~s to quality healthcare is both a problem and opportunity. The YST ~ benefited from local dialysis 

treatment fxilities and the construcuon of a Vetetan'i Adminawation Ciani< in Wagner. Indian Health 
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Strviee polieies have cost Tribal members accen to ~raency services and pnmary care. The Ttlbt ~s 

rese,uched home health P'01ram issues and found that: 

"The delivery of !Md.cations and other rehabtlitati\le setVICfl to el.gible 

patients would also provide more emp1~nt appo,tunitles in the 

health field: 

The Tribe WIii continue to encounte1 chal1tn1es in providing health services, but it 

has the managNntnt structure in place to malte p,ogress. 

• Tribal ~alth DirKtor 

• Tribal Substance Abuse Pqram 
• IHS Contract ... 11th 

• Community Heatth Office 

• Trib.,I Health Education 

• Community Health Representative 

• Youth Outreach Off.c:e 

Education is a factor In Tribal development p,ospects. Hilh school dr090ut ,,1es a,e 1ppro1.ma1eJy 19 

percent. The Tnbe has developed 1ttematM middle and hich school courws to incre.ase g~duation 

ratts. The Tr~•s lhanktonwan Community Colege provides a lotaa alternatn,e for h,cher eduubon. 

Another f.-ctor assodated wnh Konc)fflic potential is the Tribe's land base and 11ricullura1 potential 

Approximately 100.000 acres of Tribal land is being farmed in 72 locations. Farminc is a major industry ,n 

South Dakota and value~dded ac,lcutture ~ growth opportunitlH. 

V1k.lt•added acti\lities could indudt li~stock ra~int, tourism or commodily processing. The Trib4t's 175 

hod buffalo herd coukl 1enerate income from an three activities. Accordinc to the South Oallota 

De~rtment of Agriculture (August 201St, S6.8 percent of economic output in Charles M41 County was 

der~ from IC'lcultura1 sources, along with 35.5 per~nt of all j()b~. Ac,lculture will be pan of I~ YST's 

economic mb11oen1 forwilrd. 
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SWOT Analysis 

1Anlf\1bieontat 
The YST wm rev,ew its development •strengths. weaknesses, Ot)pottunrtles and threats· within the 

vatuts 1hat influ~e Ttibal de<l$.i0n•mallln,. The development p1tame1ers may be illustrated through 

the Tribe's official insignia and motto. which ins adopted on September 2,. 197S. 

The symbolism contained within the insjgnia is outlined Hlow. 

• The -V" is also a pipe. It repr~nts the Jtnnflflt of Nfe. It •lso Implies dtOJfht,.,,.. as belog 

important in communic.atmc. 

• TM "zipa(' !Mans prayer, to bind the ltOIM In lo¥e and safety. 

• The co10, •red" repre~ts Ide and when ~lnted around the kJwer part of the tipi assured a 

~M'lconM. 

• The use of "yellow" signifies IIOpplnfts in the home. 

In SUfflffll,Y, T rabal v•I"" include: 

✓ swfffth 
✓ strolgM hdt 
✓ home 
✓ ,,,.,.., lftkoffw 

The Tribe's slopn of "Land of the Friendly People of the Seven Council Fir@s" im~rts a similar thefM. 

Tht-w valuts dlustrate the connection b@tween the people and their ~aMMlp. Oe-c:is.ons are not 

atway5 mact. ba~ upon "cold, hard fKts·. Rather, the well-belnc and interests or the Tribe as• who~ 

must be considered, along with h~tOfic and cvltural facton, such as relationships to the land. 

The Tnbe, as a ~re1&n n.atlon. cannot dM>rce its economic interests from iU communitv 

responsibilrties. Ttibal 1-eaders recopi1e the b(lnefits of ~paratinc business OP!fations from pelities. 

HoWCYer, any reallsbc analysis of Tribal dev.lopment fKtor1 will, by necessity, include subjective 
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c~etatiOns_ EDA's rl"comnwnded dat, tools wilt be utilizfl:I, if they un add value to the Tribe's 

undffstandlnc of current or fut~e conditions. The YST wll not e-mpeoy an,tytlcal tools or dat, wts that 

are not iPPl•ca .. or approp,1,te to its location charKterlstics or development sitU1tion. 

The followln1 attributes enable the YST to: 

<Co Expand e:idst1n1 dettlopment undertakl~; 

.0, C~ate dt!wto~nt 09portunities; and 

.0, SU!ltain pnm•,v development found•tiOm. 

The att,lbutes are not listed In •ny ~rtlcul•r order of si1niflunc&". They ate numbered to facilitate 

further discussiOn. Each attnbute will be eicplained via their elements and impacts. 

l. lt~trship Support 

✓ Elected Business and Cli,ims Committee !Policy Development) 

✓ Manacemtnt E11Ptrtise (Pro1ram Implementation) 

✓ Open Public Enpgement fGener.,I Council) 

./ CooperatiOn with other Governmental units 

The YST has demonstratu the ab.l,ty to manage a Wide variety of p,oe,ams and servns. The 

Tri~ h,H coddied public partldpallon via the GeneQI Council and its democratic form of 

1ovemment. The Tribe has also coo~t" wlth municipal, county and state ac~ies on ~sues 

of mut~l interest. 

2. Business Climate 

✓ Entrep,eneuri,I Spirit 

✓ Ability to Partner 

✓ Found,tional Perspective 

✓ E.lcper~nce Based Adjustment1 

The YST is willing to Hell: economic oppc>rtuMk-$ In .a "ar~ of sectors, ran1ing from 

•aqu,1ponics· to wind energy. Its diverse inte~ts are~ upon know!~ that mut11ple 

app~c~s mrli1ai1• riik and tt\,Jt .al ventures are not successful. Oevelopin1 a business 

incubator, cl'1!atinc a Tribal corpor,1ion for Small Busi~ss Admlnestrat10n &(al contractinc and 

establish.ng corporc1tion codes will lay a foundation for future succ-eu. 

3. Ph'f'IC~ Sil~ and S.tuatlon 

✓ Missovn R~r 

✓ AgncuttUfal hind Saw 

✓ Geographic p,oidmity to T~ C.Orrldors 
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✓ R._.latiw loatlon to M~ropolitan ArHs 

• 

-
• • .--

-. ----.-c..::::... ___ .JII,,. ______ __:=-, __ .!:_;:...~---, .. , 

The Tobe's rel,1Uonshlp to lhe M.sSO\ltl Rk,er was reviewed ea,ller. The River prov,des bolh • 

high quahty water resource and a visill'e lint to the Tribe's histOfY. Thl' pc,tent-.1 of agr,cultur.tl 

Land to &'l"nerate ,ncome and ,obs was also !.Llmm,1rl1ed previously. The VST Rewrvahon is patt 

of the ·0yate Trail• corridOt, wtlich or0tn0te-s tourism 1k>n1 Its 39S mile lefllth. Corridor 

tourljffl promot10n adcb value to mo~ locaized efforts and the ~te Trail complements the 

Tribe's marltetin1 of its c.ai-ino, travel center and associated anractlons. The Reservation and 

TrlbaJ communities are within 90 minutes of two metropolitan areas and dose enough to other 

tar1er population center$ to w1m1nt conskteraOon for business expansion projttts. 

4. Wor1'force 

✓ Youn1er Population 

✓ Tra,ning Opportuniti~ 

./ Employer Interest 

✓ Comprehensr.oe Approach 

The Tribe's primary de~lopment u~ is IU people. Younce, members hil'tt the bene-fit of ,1 

wl~ range or training and professional edvcation OPi)Ortunltles, that are often dnven by 
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,mployeri. The YST appr~tes the need for complimentary wo,kforce initiatives, such as 

housing and life sklHs education. Tht chaRenee will continue to be placJn1 the r11ht ~p-. in the 
right Jituat10n to succeed. 

Summary: The YST Is poeK'd to mak~ dramatic prog,eu in economi< developmenl . tu !.trt>ngllu a~ 

tangible and tht leadership appears to be In pll<e to takt> .ctvanta1e of them. 

I~• -· 
for the purposes of the CEDS SWOT process, the term •~aknn~s" indu~: 

.0, Challenges to orderly development th.It may bt Internal or t-ll'tl'rnal in nature; 

.o, Oefiden~s 1n upablllUes or caSNdt~s that could impede or hampl'f dl!V'e4opment undertak.ings; 

.0, G,pi in infOffllation or knowledge that limit Tribal plannen1 or development responses; and 

.o, Problems of a chronic nnure that dtmand public attention and Tri~ resources. 

As noted throughout UMs document, the VST has to address development from multiple pl'fspectives. 

The followlne ~almesses ~~nt one set of clrcumsu1nces faced by Tn~l le.cters and community 

membefs. They will not impact ~ development situation. 

1 Labor Foru Enca1ement Challenges 

✓ Limited Abillty to Commute 

✓ EducaUon May Not Match Job Needs 
✓ Life Skills/Work Ethic Issues 

TM Tribbt leaders.hip Is awa~ of the needs associated with preparinc individuals for the 

workplace. Training programs e•~t. but more nttds to bt dont. 

2. lnfrastruct1Ke Needs 

✓ Adrnmistration and Ot-tention faeiliti~ 

✓ Transponation Support 

✓ Energy Initiatives 

~ Water and Waste VtiliUes 

tnrrastructure issues will be-nefrt from the investment of addition;al resources. In most cases, the 

Tribe will require outside funding support. Some of the situations will be handled~ a period 

of years. Others will require a 5p«ial al~tlon to address immediate nttds. ni.. infr3structure 

i$sues are on the Tribe-'s priority •r.ctar." They will rl!fflain priorities for the foreseeable future. 

3. Bawline Information Gaps 

~ Census data 

✓ Environmental Monitoring 
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✓ Proar,m Coordination and CommunKatlOn 

✓ PubUc Awareness 

The T,ibe maria1es information in n~rous forms. It often lacks access to accurate data from 

locaJ, reglOnal, and nauonal sources. The gaps may be in form of a lfOl'aphic omission (i.e. no 

~ctflc information within ResernUon land boundarif!s), technical shottcomin1 (,.e. no 

monitofin& equl~nl), or mana1ement priorities (i.e. no sustamed effort becau~ of competw,g 

needs). Regardless of the circumstanatS. th4! Tribe would reap rewards from better informatiOn 

manag~nt 5VSttms. The •chme~rd• nature of Tr.tial land complicat~ the accurate 
collKtion of data. 

4. Housing. Hulthcare and Social ~ Problems 

✓ Meeting Public Health and Slfetv Standar~ 

✓ Ma111mlzang Outside Assistance 

✓ Building Ser.iice Sustainabllity 

✓ Combating Subsi.n~ Abu~ and ~stic Violence 

The Tribe's respon~billties to lts ~m~s extitnds to all areas of life. Economic development 

,nltlatlves, while imPortant, must be ~i1hed in relation to the availability of scarce resou,ces. 

likewlw, quafity of life f.lcton impact the success of deve-lopment efforts ~n~ thl!y affect the 

workforce and the public's s,trcepUon of the YST. 

Summary: Weaknesses are associated With lntfrwntions that involve public investment (i.e. 

infrastructure), community action (i.e. abuse situiltions), and solutions th,t re-quilt ~rsonal 

growth (i.e. wort ethic commitment). The Tribe wtl attempt to addrns these situations as 

conditions demand and fund.n, pennits. tt is not an issue of aWilreness. but rather a function 

of resource allocation and public resolution. 

Opportunities 1ndude a range of devfjopment p,~s and p,obabilibes. The YST may not be able to 

ta~ advantase of ~•rv opportunity, but it d~ have the eicpectation that every opportunity will lead 
to positive outcomes. The main vilriable-s are the degr,:e of lfflplementatlon alona with the timing of the 

activity. bch of the idtntlfsed opportunltie-1 will be considered in t~ms of its anticipated timeframe. 

• Immediate - Oncotng 

• Short-term -1 to S 't'e,rs 

• Long Rance - s veau Plus 

lndlYidual bmeframe estimates will certainly change as the result of unfore-sttn conditions. Even longer­

,ange opponun1ues could have immediate Impacts. 
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1 Uhlilation of federal marktting. procuremfflt and business support programs (Ongatng) 

✓ Small BuslnHS Adm4nl:ltration (SIA) 8 (a) MiMSs pl.ann1n1 

✓ HubZone and Opc,onunily Zone Status 

✓ Federal contractlne and desadv~taged business development auistance ISBA. 
Procuremen1 Technacal Aui$tan« ~ter, etc.) 

✓ USDA Rural BusinHS Dewlos,nwnt Grants and otMr re10urce1 

Tht 1f0te~nti0ned programs offer advanutff to Native Amertun enterprlsel. The YST need$ 

to engage proeram managers to take full advantase of federal aststance. 

2_ Facility Constru<tk,n (Short-term, 

✓ ~enti0t1 Center 

✓ Tn~I Admin~tralion Buildint 
✓ Food Semc:e Center 

✓ BusinHs Incubator 

Thtse facilittn are in v,rlous stl&fl o4 planning and/or conmuction. Their potential benefits to 

the Tnbe indudes better service driwty and job crttation. 

3. Labor FOfU , ... racteriitics (Oncolnc) 

✓ Large, younger denqraphk cohorts 

✓ Entr\' le-vet w,ce Hmers {-'fordable wortcers) 

✓ Inexperienced, trainable, able bodied labor with broad emplovment potent~ 

✓ Av,.lable, middle management u~ble trainees 

~ common c~racteristia of the Tnbe's wortcforce are youth and traininc potential. The YST 

includes mttmbers that could perform a wide v,netv of construction. manufactufin& and 

technical jobs with apS)4'opriate train•n1 and life stilts education. Workforce rs • •tront burner'" 

issue throughout South Dakot1. The Tribe needs jobs to match with its labOf poot. Reco1ni1ing 

1nd actin1 upon this opc,ortunlty wm ~ 11.e-v factors In the Tribe's economic development 

strategy. 

4. Agr1Cuhur1I Product Olversdlation (Short-term) 

✓ ln~nt from Tribal Farm Planning 

✓ Commodities fo, Tribal Food Consumption 

✓ Buff-, Herd 

✓ Fann Management Trai"4ng 

The fle•lbtlrty afforded bv the Tribe's fanning o~tion allows for 

tM k'ltroduction of new, higher return trops. A bonus would be 

related, vatue added procff-s.ing facil~iH. Markets, supply chain 

factors and m1nagement capacity will all play rein in Tribal 
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dKtSiom to act on value addN ventutts. The local production of healthy food wll ~nefit all 

members 

5. Local Entrepreneurial Climate (Lona Ranae) 

✓ Potential for retaiil and seMCe bus•~s~s 

✓ Internal markets 

✓ Access to technoloev (internet) 

✓ Attitudes 

The YST has a tradition of enttepreneurship. The potential exists for the creation of small retail 

and ~rvi« busi~~ that focus on local marlcets. Startup capital and business ~nt 

support will~ @SStntial to give indlvidu,ls a chan~ '°' succen. Tribal members have an 

,ptrtude toward business drfflopment. They need wpport structures to mlnimitt common 

startup chitllen,es. Whlle success is atwm pr~ated on numerous factors. the initiative to 

take risks 1s an essential fi!nt step. 

Summary: The Tribe's opportunities inctu~ both human and ph'(Stcal attributtos. Strengthening the 

potential of the labor force will involve a comprehe~ app,oach that h,s educ-ati~I and 

cuttural elements. Bu•ldtng on loutlonal advantaces w.11 require addressing a series of leg.at, 

flnanc~I and man,cerlal tasks. The YST is ~II aware th.at rts "'path forwa,d" will have to ~ 

traveled thrQUlh a series of incre~ntal steps. E •Ptrie-tlce and inih~lve wm ma~ the 
joorney eo1s1er, but not wtthout paus.M or ~tour~. 

ED.A's aDS guldeline1 defanes threats as: 

• ... chan~ or occasions for nepti\'e Impacts on 1 he regiOn or reglonal decline." 

Although th~ defin,tion may apply to Iara~ ceognphlc arHs and more '"main stream· societies. 1t does 

not take into account the underlying impottanc• of Tribal Identity, culture and survrval to each and 

eve,y YST ~mber. In othtr words, nothinc compares in value to the sense of •people'", •nat10n". and 

·heritaae• that brings the Tri~f community to life. 

fo, tht pu~ of this document. the VST defines threats as; 

•Any internal or external condition. infl~nc. or action that jeopardizes the c~sion oft~ 

Triba& community or trodr-s the Nnkaae Mtwffn the TriM and its traditions." 

Each threat will be considered In terms of its known and potential consequentfl. 

1. H¥mful Life Circumstances 
~ Druas and Akohol Abuse 
L) Teen Birth5 
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¢ ~lntle Parent Households 

~ School Dropouts 

Ther.e threats are typically the result ot poo< ct,04ces and/or social pressures. The impacts .are 

both per$0nal and community•vnde. ~ir ovtrall costs are almost lwyond uikulatinc if lost 

human potential is considered.~ VST ~ attacking the issues with whatevtt means are at its 

disposal. The development irn~cu anc.lude lamitin1 the workforce, d~~ing Tribal re1,0urcts 

and wHlcenin1 famil~s. Th~ issue1 demand immediate attention and will undermine the 

Tribe's overall well-being if not successfully addressed. 

2. Quality of life Conditions 

¢ Houslnc 

¢ Rtcreauonal Ame-nltles 

¢ Entertainment/Cuttur;,I Experiences 

Although these issues m;ry seem to be unlikely c.andicbtes for threat cl.ass.iflcation, they embody 

condcttons that contr,bute to people moving away or not wanting to Mvt" on the ~s.e-rvatlon. 

Maintaining decent housinc stock is atways problematic. Quality recreation facilities are 

expensive to build and maintain. In an age of •on11ne• entertainment. providing opportunrties '°' community relaxation and enp1em«1t is impor1ant for all ace 1rou5K. The de-velopment 

threat posed by quality-of-life factors indudl! a loss of wortforce, fatlure to attract talented 

professtonals or managers and public petce-pbons that the community is not a good place to 

1;v. 

3. Macro Fo,ces 

c) Govemment Policies and Decisions 

q Climate Change 

q Global Markets 

Although the YST is a soveteien mition. with delinHled rishts and responsibilities. it is stdl 

subJect to outside forces that exceed Tnbal control. Fed«al policies and decisions influence 

community llfe in areas tancing from healthcMe to environment.al protection. Weather 

influenc~ include: Trib.l agricultural production, Missouri Ri..-er shoreli~ stabilintion, and 

wa,dfare conditions. Commodity m.ilrtu:t sweng~ mav hamper farm Income and Tribal 

development effOtts. ~ bnt re-spon~ to thew 1hrea1s lnvol~ re~l•1mcv mc-asures whiCh wtll 

be reviewed en another section. The nature of macro forces dictates that anUcapatton, 
pre~rauon and communkatte>n are the most reahstlc approaches in adaplin1 to the threats. 

4. HHtth ;and 5afMy COn~rns 

c) Chronk HHlth Problems 

~ Pedestrian Protection 

~ Access to Ca,e, 
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These threats are a1ain associated wtth personal behaviors, alon1 wilh communi(V facilrties. 

Health condiUons, such ,s dia~ts, ar• parttv due to lifestyle chCHces. The Tribe has si1nific.ant 

pedestrian traffic that contributes to transportation safety concerns. Acuss to healthcare 

,mp.acts several situations such as infant mortality, low birth rates, and premature adult deaths. 

Aaain, the Mlfare of th• community is a paramount concern of the T nbe. The economic 

development impacts of health and safety threats include: workfo~e limitations, compet ition 

for Tribal fl~nclal teiOurces and public perceptions about communi(y well-being. 

Summa,v: The m.ajOri(V of ldentlfllt!d thteats dit~tly impact individuals, alon1 with the enti,e Tribal 

communl(V. The threats are immediate obstacles to economic proeress and long-term Tnbal prosperl(y. 

The Tribe's le.1~st..p is continualty remtnded of the- thrt-ats as It deals with the daily chat1t-n1rs of 

governrne-nt. Howevet, personal acuptan~ of respons.ibiHtv in changin1 harmful behaviors will 

si1nificantly atter the future imp.acts of community-wide dangers. Educ.atlon, healthc.are .and cultural 

Maircnen programs will help individuals imp,o~ their personail li~tyles. These apJ)foaches should 

benefit from the active partlci~tion of respected elders and spiritual leaders. 

This SWOT exercise reflected the cu,rent thinking of Tribal leaders. The Tribe's emphasis on 

membefsh1p welfare was recently reinforced thtough a two-dav strate1k plann.in1 process. The 

following diagrams muscrate thct plannin1 process and its ~~tionship to core Tribal ~ues.. ~ outcome 

of the planning work will be included in the next CEDS report. The procMs is closely relat@d to the CEOS 

structure. 
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Strategic Direction/ Action Plan 

For the purpose of this document the VST has e1es,,eued t~ followlftg vision for Tr•~I deve-loc,men1: 

"'To achieve ea,nomie setf-sus~Mbility for the Yankton Sioux Tobe: 

TM fulfillment of this vi~n will require time and Incremental implemen~tion mHsures. The VST 

recognizes that chronic development cha•entH will not be ~,come with 1nythlng short of long term 

commitments. The Trtbe's development approach will be cenle~ around five 1o.ats. Each 10,I will be 

furthrr explained via a rationa1e stat~nt and speclflc obJ«tlYes. The objectives and associated action 

eloe-ments will be presented in ~bular form. 

The goals wil not be given a particular priOfity status. Objectivfl, within uch go,11 w,ia be assigned a 

relative pr10rlty ralin1. TM fact that the goal tS ldenlifled by the Tribe imparts a clear dqrH of 

importance. Puttin& a number in front of a ,oal does not preclude unanticipated ~nts from chanc,n1 

rts status. an fKt. the Tribe may be negatiffly affected by assi1mng priOrity numbers becauw lt ral$e$ 

expectations that m~ not be rMt. tt ako imparts a rigtdlty that Is inappropriate for a plannifll proc~s 

of this type. Goals will usually be given a pmerence in terms of Tri~I resources. Goals will be addressed 

col~ and/or individUllly as opportunities arise or problems demand more immediate attention. 

The followina goals will be Tribal priOfities over the next ffve-~ar period (2018-2023t. They art 
numbered fOf discussion pu~. 

Tribal Development Goals 

l Expand economllC development and Tribal employment opportun.it~s. 

Rationale: The foundation of personal and Tribal prospt!rity has to lndude elements that lead to 

private and community Malth cre,Uon, along with the pride that comes from 

productive labor and achievement. 

2. Build community services and facility capacities. 

Rationale: Tribal propams and th~r delivery s~tems ate dependent. in part. on the quality of 

the service •environment."' Staff training. physiieal sc,ac.s and associated took all 

contribute to member s,arbc:ipation and lewls of WCCMS. 

3. Foster human re~urces ck!Yek>~t. 

Rationale: Promoting personal safety, health and welfare are essential in ~ting the Affds of 

an ~rsons. espe,clally the very youn1 and elders. 
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4_ Manage natural re.sources de-..elopment-

Rationale: The Tribe's identity is exprened through its tradtUons, whkh Jndude a strong 

connection to the ,,.turaJ world- ~utCH must be u~d In ways that both benefit 

the community and protect the environment. 

5. Create additional educational opportunities 

Rahon.a~: The Tribe's hNitote, worldorce and ~raH quahty of ltfe hinge upon its ability to 

impart knowted1e to future gene<ations. 

As noted pr~ously. the Tribe's development objectl-..es wlll be lald CM In tabular form. ThiS fo,mat 

ptO\'i~ the readtr with a sna~hot of proPQSed activities on a goal by,~ basis. The cotumn headings 
art! defined below_ 

Ot>;Ktrtt: 

Lead Agenc.y: 

Ellpt'ctf'd Results: 

Perfom,ance Measures 

and Evaluation lndicators: 

Fundine Source/Agency: 

Tlmeframe: 

Jobs~at~: 

Priority: 

Measurabfe outcome 

Entity with the primary respon.s.ibllity In addfesslng the obJectlYe 

h~lts from achievina the objective 

Tafllible milestones. or benchmarks, that document proeress 

Sources of revenue or technical assistance 

Activity lmplem~tation s,ffiod or completion tatiet 

EstirNted emp~nt resulting from activity (if applicable) 

Indication of the compa,atNe urgency or stgnlfacance of the specific 

ob,e,c~ 

The coslS associated with the objectives are not listed for five reasons: 

1. Cost factors will be evaluated as part of department or general bud1et processes; 

2. Any cost figures would almost cttU,nly be out of date before the Kt.Mties are undertaken; 

3. listing costs may create undue teosion or concern amon1 implementlnc entit~s t~ are 

coms,etlnc for Tribal resources; 

4. Antkipated fundin1 ~ntri may or INY not ~ rHlistic, de,endlnc upon future polky 

d«is,ons; and 

S. tt i, a futile exercise to play with numbe,s when specific project or procram etemenlS are not 

c~artv ldent~d-
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TlK> priatitV rating imp.1tts a stltus that should lead to more financial investments, if funding is 

necessary. Sometimes it is public ~reness. political support and manacenal improvements that crtate 

chanae. Fund,n& is not always the only resourtt that makes a difference. 

heh rat int utqory hu a speclflC meaning. Thev are su~ct to change as the Tribe u~rtaikes an 

annual CEDS r~iew . 

.o, High Priority Communify.wi~ ,uue, with immediate and/or sustained attenhon 

nftded 

.0, Medium Prlotlty Important issue with significant impacts 

~ Low Priority Major issue with taf'leted impacts 

Ob;ectives mily be moved into different priority ~tego,ie1 as cond,tt0ns chance or opportunrt1es uise. 

The vsrs lms>'ementation Plan will serve as a suldelane for the assigning of prognm and bud1et 
priOrit-es. Hl&h priOlity activities are expected to receiw attention via fundina, politiuJ support and 

public awareneH. Tribal development implementation will be affected by: 

.0, EIKted leaders; 

.0, Tribal admln.s.trat~ staff; and 

.0, Public opinion. 

Situations and circumsunces continually cha-... No OM plan or wt of strategies can be e,rperted to be 

impwnwnt~ without annual adjustments. 

Tht Tribe will review the Implementation Plan on a rel',llar bas,~. II w,11 evaluate needs. costs and 

potential im~cts in r~l•Uon to fel$1biolily, funding and immediate benefits. Realilin1 tangiblt outcomes 

will be a critia1 factor in maintain•nc development momentum. 
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Evaluation Framework 

The V5T wtll menu~ CEOS perfonnanc• throuch a framrwork that is built upon: 

l. Rele-vancv- Does the evaluataon tnethodolosv make wns.e? 
2. Transparency - Citn the t!Valuation mt!lhodology be undentood by the Intended audienc•s? 

3. Cons.1,te-ncy-Wll1 the evaluation methodolOIY be trackable over tJme? 

Rel~ant factors will h~ tM following cha~cteristics: 

• Suitable to l~ Tr!IM!'s sltuaOon; 

• Based on reliable sources; and 

• hpre-sse-d through comprehe-n1lble units or details. 

Tr~sparent facto~ Include: 

• Plain tancua1e that a"0tds ;.t1on or bureauttahc verbiage; 
• Honest and faif disclosure of positive and neeative outcomes; ~d 

• Open and tlmetv access by all Interested part~. 

Consistency factors lnvoftt: 

• htabl~lnc credlible data baselines; 

• Crealinc practices lhat can be maent.1ined, rqardless of person.wt chanses; and 

• ~•rmln.nc the time Inter.rats that ~•n something In analyzing changes. 

Each oft~ aforementioned facto,s is part of lhe "'picture• that iillustrates the Tribe's deyefopment 

proeress. No st~e ~ent will tell the whole story. n.. Tribal community i1 a composition of people, 

pl,ce and culture. Trying to evalu.ile change, based solely upon reaion.il 0t national statisti~I indiUtors 

is not IOt"I to reflect reality. A b'endint of faC'\s, pe,rcephons and potential wilt get doser to the truth. 

The CEDS will be evalu•t~ with thfff p,ifflary end use-rs In mind. 

Tnbal Community - the tnformabon should aploln how Tribe's 111sion, pri0tities, and actlOM haw 

made tancible differenctt. 

Oe...elopment Partners - the information should doalm«nf a return on t~r 1~1trnent of fundin1, 

e~rtise or cred1blllty. 

Tnbal leadership - the information should wolldot• the a1>9roach b4!1ng ~ Jnd the CEDS p,ocess. 

47 I r ., r , . 
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Tht tvaluauon wwll alu, provtde feedb~k to ~oenm rnanapn on their efforts to Implement 

development related !.trategles. The CEOS authonhip and OWMl'1hip rnts with the Tribe. but Its tHCh 

txttnds 10 aligned entities and inte-resu. C£DS pe,rformance ts one way of demonstrating the Tribe's 

commitment to potential investors and entr~eneurs. 

The YST will strive to measure the CEDS usinc readily accepted and refia~ data stt-s. A chal .. n,e will bt 

•~tvz•ng outcomes for trends and ~nges. There t!. a relationship between data frequencv .ind it!. 

accuracy in mear,urinc meaningful cha~s or tr'fflds Fi1ure 4 Illustrate-Ii the Situation. 

R1We4 
Daa. Trend/Olanp Reliability Matrix 

I 
Short Term Fr9quencyof Oata~ LoncTe1m 

They key take away from Fi1ure 4 Is that l~ntlfvinc trends or m.i)Or chaoaei; tn cond,bons may require 

more time than IS covered by an annual CEDS report or the entir e fiw~• CEDS petlod 

Each aos 1011 wtll be evaluated thro• the follow"'I me.isurM. The initial Ktl'litv of establishinc a 

baseline or bencNNrt will take a var~ty of fomu. 

The benchmarks CH bawllnn will be a primary actMty durinc the first year of the CEDS. Althovcf'I some 

outcomes may be available by the ~ of the year, the benchmarks need to come first. 

481 i ' ., . , 
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The YST will compde .,.rformanc. m.asutfs throuafl sts re,ular PfoCtam monitorlnc actrvit~. ThHf 

~nt products wlll Include: 

• Monthty Wort Reports 

• Quarterly Perfo,mance Sumrnatlt-S 

• Ann~ Program or Project Outcome Documentahon 

The Tribal admmistration will rety uc,on the P«SC)n's wortinc directly on CEOS l)fiorrty topics fo, the 

majof'itv of performance dat,. TheH indrvid~ts will typically~ d4ts>artmfflt ~ads, proeram man~ers 

or s.rvice providers. The task of putting the data into a aos compatible format wlll fall to both EOA 

supporte-d staff and dHlgn.ated perso~I from e.ach applQbk' Tribal aovemment department. Thl" Row 
of infom,abon is illustrated ~w . 
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As notfd Hrli~. a kPV to accurately 1aup,1 performance will be the estabUs.hment of rel@\oilnt data 

benchmark1, 0< bas.lines. The first ve.r of ctOS implementation will be focuwd on ~Point solid data 

points that wirt be readily evaluated by both Tribal i.acters and community members. If the information 

makes senw to the Tribe, it should mret EDA's. stMldards. 

In addlbon to the •quantifaable• CEDS meilsu,ements the Tribe wil be ilssesslng the community's 

response in wveral subjective ways, lndudang 

• Publk attitudes toward ck!velopmt!nt tuueS; 

• Eng,1gement of el«ted and appointed officials in the devtlopment process; 

• Participation of taraeted eroups (youth and elden) in development proer.am5 and act.Mtl~; 

and 

• lnue awarenen wJthln d4Nelopme-nt cu~s and the community at lill'Jf. 

Meeting attendance and p;irticlpatlon, along with social medta traff,c and MWS ~r11e will be 
obsetvable indiCators. 

Annual idjustmenls to the ctOS may Impact how performance is measured, but the ~til standilrds ilnd 

pta«H will rem.lln comlstent. The swobability of an adjustment wUI increase with the: 

• Completion or accomplbhment of a goal or objKbw; 

• Modif,cation or elam1natlon of a g~ or ob;e-ct~ becau~ of chanelng condttions; or 

• ldentit~tion of a n~ 10.1 or objectM beau~ of .tn opportunity of ch.al .. nge. 

S2 I '-' ;i ~: , . 
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Economic Resilience 

The YST cannot review resiliency without first recopizing the~ for a united, strong community. The 

CEOS procen has pbced the welbetn1 of Tribal members above~ other development 

conside<ahon. ~ a small population with limited ~urces, the YST has to factor in re-silit-ncy into evt-rv 

majot dec1s,on, People will be negatiV'ely impcted with even minor d~tions to their economtc 

M'd/or soc~l lrtt1. ~ Tribe ts sub,Kt to ouc~ inAuences that can and do result in economite 

downturns. Eumples indude: 

• National and International agricultural marttet dedines; 

• Necatiff fe~,1 poli<iff; 

• Adffrw w.ath•r .wnts; 

• F•mily and/or community tracedles; and 

• Loss of emplo~nt opportunrtaes. 

YST reslllience strategtes will be based upon the ·•rt of the possible ... Tribal gOYet"nment w,11 address the 

iHue with the muns at its dissx»JI. It Qnnot afford to ~op plannan1 p,ocM~s th•t cre•te wort or 

time demands that exceed its staff and financial capabilit~s. It has aJ~ady been noted that resiliency 

concepts are alre,dy betn1 incorporated Into l"W'fYday de'llek>pment decisions. Applied common sense 

is nothinc MW to Tribal ,~nts. Eumples of ~il~ncv efforts wll be d~ibed via EDA's 

recommended •two-pronged app,~ch• of •steactv-sute• and •rHponslye• initiatives. 

The following activities reflect the Tnbe's efforts to cushion or mltlg1te neg1tM Konomic shocks. 

Atncuttural Prt1Cbces: 

V1lue-Added Processes: 

The Tribe wiM utilize irri•abon systems to OYercome frequent ~nods of 

drought or limited moisture. This practice ht-lps to enwre crop product10n 

:n I source of r~nue and raw m1tenats. 

The Tribe Intends to d,veoify •ts a1ricultural production utiliun1 crops 

and/or IM!stodc. This approach will ta~ some of the marliet ru.k itWay, 

while creatan1 additiooal employment oppottunities. 

Wortforce DeYelopment: 
The Tribe's efforts to stntngt~n both the ran,e and depth of wortforce 

training will provtde fle,cibelity in attractinc em~tJ and opportuNtte-s for 

sldlled tradft to be uhliled on the reservation. 

53 I ri J r. ~-
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Enwonmental Protection Codes and OrdlMOCn: 

£stablishinc new lnfnsuucture, trwironmental prottttlon and hanrdous 

mate,~k rules will p~nt clewtopment problems and promote 04'derty 

tand ~ pracUcH. 

Department Communication: 

lmprovin1 the COfflfflunlcatAC>n and collaboration of Tribal departments and 

•nciH will rewlt In mo!"@ effi~nt sel'Vice delivefV and • raste, reactiOn 

to development opportunities. 

These actions address critical sltuatiOns and tmtrpncv responst cas,albilitlts. Tht YST has 11encles with 

~r1encv response responsitMlities. Thi! Tribe has Keess to state and reponal emer~~ situation 

resources. wheth~ it involves commun.catilOn systems, health and safe~ servie2S or wHther 

prf1)¥edness. 

Pre-diYste, Mitic.atilOn Plann1na: 

Mutual Aid AcfHments: 

The Tribe worts closely with th@ Federal ErMraencv ~n~nt Agency 

(FEMA) to develop, update and employ measures to minlm•ze d~ter 

Impacts. 

Whether it invofvts dispatchin&, law enforcement or emeraencv re$p(lnse 

se,v,ces, the YST has developed !Hd1up amincements fOf e•tre~ 

situaoo~. 

D.1ta Prouuinc and Analysis: 

Response Infrastructure: 

The Tribe has illCttSS to Gl!'ographlc Information System IGIS) technolocv, 

which prov•s spatial relationship perspectives that si1n,fi~ntty .mprove 

d~ter related ana~s-

The Tribe has positioned equi~nt and emergency ~sponse vehicles in 

l~tAC>ns th•t promote a raptd response. It atso has substantial bancfwldlh 

accen via ,u internet provider. 

A thorovch Pre-diHstef Mltl1ati0n Pt.n (PDM) lnwlvn a number of risk assMsm~ ~tMt1es. such as; 

c:> Hazard identification 

~ Ha.zard profllt-, 

~ Vulncrabiltty as~~ent 

S4 I ►' .• ,. ,· 
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~ Mltlgahon goals ind priOtltieS, 

~ Mitigation action plan 

¢ Pqn monrto,lft& and evatu.auon Sl~ps 
~ Publ•c outreach 

It is this proc,u that will ~ th@ Tri~'s primary rec~rv lnrtiat,~. It will complement t~ CtOS and 

other ext5ting lrlb,al punntng undertulngs. 

The Yankton Siou• Tn~ devel~d a COVI0-19 R~ plan, re-open..--g pf.an and nsk level mlUgation 

plan. Thfs was adopted by rewlution Marth 31, 2022, We turrentlv use this COVID-19 guldilllce for 

preventative ~d preparedMn measures. 

End 

ss I ►' ., r , · 
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Homicide lnvestiptlon sparks rare level 
of state-tribal coopentlon 
Lake Andn incid~nt s~ak, to ~nonal difficultin of cron­
border policin11: 

BY JOHN HULT 11AYl1. 2014 '- 56 Pl'1 

A double stabbing thlt left Ont' man Ckad and another h0tp;ulizcd 
IC'd to a rare extradition order to state custody from w Yankton 
Sioux Tribe th~ Wttk. 

Mac~niic Antclo~, 18, of Lu.c Andes, as char~d with alternate 
counti of fint- ud wcond--dC'gfff murder and first-~~<' 
mandaupter in the de•th of 22-year-old Lakt Andn rnieknt 
Quinlan Ream. 

FILED 
JUN 26 D\ 

~-
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MISSING 
~ D. ..... &.U-IRTA 

·------------­......... -...................... 

-------.. ...,_ -------· .. -· ---..... ..... 
Deputy d11Nd of mlscanduct In dNth of 
NatM American man In Lab Andee jail 

n,. ctin, t.kl C.OU,,ty 11,e,111·, oes,.,tv """° ••e-sted ~t •art,a· 
(r'Oth b<ttoc-ir ht$ dMth by awrdow on a L-. ,\f!CtH jail ,_,II r.ot ~ 

rwe>rllnM'll»II lat hll .etiont TI\M wes 11,. diro11or1 11' t•,ir South De.DC■ 

l-Cnlorcement O'lcors S:Cancl.v!K Com1T'at$H)(I on Tl'lu•~.,, ~•• 
dutlfliil I "'-••119 lo, 31-.,.a,-old JO'\ ....... ~,,, .. ,t~ [11oc11, ■ :t5 ...... ,. 
okl (. t•' ,,.,-.J•~ rC'.td••·., 

0 

An1elo~ it accuHd of subbing Rl:am and 33-ynr-old Oyl•n 
Oultttt of Lake Andes in a moc.el in that C,arin MiK County town. 
Ht', facing an agravated a11auh cha~ for lhe Oulette stabbing. 

Oulnte numbled into the Lake Andn Gus Stop on M.t)' 21 at 
10:41 p.m. wim multi~ sub wounds and ttported the ,tabbing. 
•ccording 10 an affidavit sign,rd lunday in Antelope's criminal case 
n~. He WU won uun 10 a hotpital in SiOWl Fall&. 

Sheriff's d~tin followed a 1nil c,fblood to the Landing Strip 
hotel, louted iKl'OU • h.ighway from tht- G1a1 Stop, 10 find Rl:am', 
body on the Boor of one- of tht- roomJ. 

Poli« Jattt intervi~ t\lWO witnesses who'd been drinking Wllh the 
victims and MBp«l that ~ning, the afficuvit NY,, and heard • 
description of I vtrbal altetncion th.c cnc:kd with Ancel• 
stabbing d~ victims.. From his hospital room. Oult"Ue Kknti6ed 
Ante-lope u his assailant. 

An1e-lope fled from mt scent on10 Yankton Sioux rriMI land afttr 
U\t" ,tabbing. State .md county offic~n t)'pically c.1nnot arrnt lhose 
SUlpKtCd of committing IUlC crimes if 1M SUS~Cl cronn OfllO 

N.11i\~ land, and m"\NI officcn c.1nnCK arTnt ,uspe<u on n.1n• 
chargN. 

The Yankton SiOWL Tn~·s juri1dic1ion i, ·checkerboard; meaninc 
ui~ and od~r lands intttminglc. Somr of South Dakota"s nine 
1rib.al n•tiont,, including Rowbud and Oglala, iltt 1itu•trd on l;arger 
rt"l<'~tiom with cncomp;aqing ~nduic11. 

SUPPORT NEWS YOU THUST. 
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DONATE 

Recenl conlroYersies Dffl jurisdictional challenqas 
Juritdktional challffl&'n haw framed conuowrsies bt-twfffl Gov. 
Kristj Noc-m and m~ IC'adtn in ffi:C'nt months. Noc-m has caJJtd 
upon tribal k~en to ink mt'monnda of undnstanding with 1he 
statt' 10 allow ouui<k 1.w t'nforcemern to nsitt uibaJ law 
t'nforct'~nt. 

Trilnl offsc~s. mnnwhile, haw brutlni "' N~m'I ~CVMtion1 that 
,omc of them~ •p<-n<>n;illy hoc-n<"htin~( from an infiltration of 
drug tanel, onro tn'bal lands - somNhing many rriNl lt'adt-n 
dispute', c-wn though dN~ origino1Uy produ('Nf by ,ancl1 arr widc-ly 
av.ailablr. 

Attorney General Marty Jackley and Noem collabontrd to l.1un,h .1 

lnbal l.1~ enforn·mc-nt .1'"ildemy T't'Cffldy ;u a way lo encou~ 
more recnaiu to join tribal agenctn. That Nsic cenifin1tion C'OUn(' 

begins in Pifftt on Monday. 

Noam doul:Jl11 down on cartel talk. aalcs trtbN 
to partner with state 

Pl(ltll{ - A.I u .. end o' a WHll '" wtllCt'I ,~o 
mot• mbtl n,1,ons .,o,t<I to bi" hf• r,om 
~ a.nm. Go-.- Kn1,t1 Noem c-1tled on llibll 

le~e,$ CO Part"9f Wlltl lt~e lfw 

p,f~emrnl ro t:i..Ule dr.ig 11et,..,ty on 

r~v.illan$ T I'll! 90.,..,,r.o, _,. 11,1,,._.i, by 

i-., 1110.I •"'-1•C"I\ ~••~•tv al'd newt)' 
r.r..c:t t,lblll ,..,. enl'otcemer,t ~ .-•,•,~ ,e rr 1d n, 

N«m also recently called ~ triNl lllW enfor«mrn1 1Ummit and 
invited triNI ll'&«n, c-wn u thr gc)\~mmt'ntl of .11 nine.' mbc.'1 

h.,1\·r- votr-d to h.am,h hc-r from tm-ir l.1nd1. 

On Thursday, Oglala Sioua Tribe Pttticknt Frank Star Comes Out 
,.mi in ,1 pre!!.~ rl'lr.nt· that thr summit is a •divide and conqurr 
tactic; :tnd said he would not aumd. 

Jackley, mnnwhilr, ~ begun m«ting wilh 1ribal officials on law 
rnforcC'mC'nt issun. Ht" mtt with tM Lown Uru!t· Tuh.11 l :nuncil on 

Thu"'d")'-

1 n .. r~,('r.l vrinion ,,,lunu,.JackJC'y u.rettotd tMl state .and trib.al l,w 

rnforcemrnt work t~thtt whm necrnary to o,·uco~ 
juriMtictional challcm~•· 

"I Jo ft()( accrpc 'jurisdiction' u an impediment to ttw ability and 
r~ponsibility of law rnfon:C1Mnt 10 collr-ctivety protrct nuyonr in 
South Dalcou. on and off ttKl'Vlliom.■ Jack~ wrotr, in pvt. "'Wr 
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can always nriw to do bett~r. Recent publicity has shed light on the 
imponantt 10 build upon and strengthen what law enfotte~nt is 
Mady doing 10 procect all South Dakotan•.• 

Stabbings pn,mpt rare ll!Vtf of cooperation 
Ancc-lopc-'• a~st stands as an t'x&mpllL' of how iuch coU~boratioM 
pl.)' out in ttw abwnn- of f~I agrttmrnn bnwttn tt&tlL' ind 
tribal•ndu 

To facilitate Antelope'• Wednl!.sday arrest acrost the juri.sdiccional 
bordc,, the tribe's chairman fim ncc~ to sign an nclnadition 
order. Yankton Sioux Tnl,al ~Ke Chi~ Edwin Young uid Friday. 

Noem, Jackley offer summer law enforcemellt 
course Just for trbl naults 

Go,,,. Kn$11 ~ N'<I AtlomGV G-ral 
1,grtv Jacll~ Yid fhl.nd.ty u., -"I to 
~ an ew• lllls.c i. erlOJcemtnl 

c:.,111hc:•,on c:O\IW tor uibil poke ,euu,,, 
1M ~,. tMJI in. unctNt r,c,w ...,.ny 
tnfNI rKl\llls ..,,. iw olllle ,o ,._... tne 

C"Ol.fM'S bgNI dHdlf'IH. Jribl>s ~ 11M 

~,.11 lulld,ng to ()91!fate i,,e.r own l.lw anforcemtnt ..,c-
c ()ft11flt,.,C\ f•.1d..-1(J 

Tiuit ord!L'f, once ntintd in tn~ cowt. allowed Young's 
dq,anmmt 10 app~Mnd Antelope on Wednnday. Antrlopr 
war.-c:d an ntradition hl"aring and will mab hi1 lint 1ppraran« in 
court next wttk in LaR Andn. 

Young. who 1tantd with thr YST poli« in 2016, aays he c,1n only 
~all two othl"r timn wMn such an extradition order wu S1gnc-d. 
Mitdt'ltk'anon ilnd lowcr-bcl fck>nin typic~ly don, K'C' 

intc-l"Yl'ntion from thc- tri~'• chairman. he .aid. 

·TM county go~mmrnt and lribaJ gowmment don'\ always ,cc 

rye-to~ye. but on a major incick-nt lib this we have to work 
~theT; Young said. 

In a pttn ttkasc, ~ Mix County Statc-', Auorncy StC'VC' 
Conon said thC' Charin Mi,.; County Sheriff'• Offi~. th!L' state" 
Division of Criminal lnwmption and Yankton Sioux Tri~ Poli.cc 
worked t~c-r to conduct intervit'"'1 on both siJn of tlw state• 
tribal border and across two counti.cs. 

Cotton lludtd thr coopc-ntion. 

•This ~ is a prime e.umplr of tribal, st.ate., and county 
pcmmenu working •OK"lhrr; Conon wrotr- ·ouc- 10 this 
colJaboratiw effon. law t'nfo,tttMnt offi«n from multipllL' ~cin 
wue able 10 aCl swiftly in ordtt to protttt tht' public.• 
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Ream. a-:,or<ling to hi1 t•hi t\Ury, 1ttendcd college in K&n1u ~fwr 
graduating high tehool in Montana. 1w had workrd al Fon Randall 
Cuino, and reandy became a father. 

(;~T Tfl[ MHRU '1H H~!.011111:; Lf : I',': •1!. ii.1 ~!Fl~ 
1%1':, 
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S.D. Codified Laws§ 16~18-Appx., Rule 1.6 

**- Current through the 2025 Regular Session of the 100th South Dakota Legislative Assembly, with acts received 
March 21 , 2025. *** 

LexisNexis® South Dakota Codified Laws Annotated > Title 16 Courts and Judiciary (Chs. 16-1 
- 16-23) > Chapter 16-18 Powers and Duties of Attorneys(§ 16-18-1) > APPENDIX TO SOUTH 
DAKOTA RULES OF PROFESSIONAL CONDUCT 

Rule 1.6. Confidentiality of Information. 

(a) A lawyer shall not reveal information relating to the representation of a client unless the client gives 
informed consent, the disclosure is impliedly authorized in order to carry out the representation, or the 
disclosure is permitted by paragraph (b). 

(b) A lawyer may reveal information relating to the representation of a client to the extent the lawyer 
reasonably believes necessary: 

(1) to prevent the client from committing a criminal act that the lawyer believes is likely to result in 
imminent death or substantial bodily harm; 

(2) to secure legal advice about the lawyer's compliance with these Rules; 

(3) to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the 
client, to establish a defense to a criminal charge or civil claim against the lawyer based upon conduct 
in which the client was involved, or to respond to allegations in any proceeding concerning the lawyer's 
representation of the client; 

(4} to the extent that revelation appears to be necessary to rectify the consequences of a client's 
criminal or fraudulent act in which the lawyer's services had been used; 

(5) to comply with other law or a court order; or 

(6) to detect and resolve conflicts of interest arising from the lawyer's change of employment or from 
changes in the composition or ownership of a firm, but only if the revealed information would not 
compromise the attorney-client privilege or otherwise prejudice the client. 

(c) A lawyer shall make reasonable efforts to prevent the inadvertent or unauthorized disclosure of, or 
unauthorized access to, information relating to the representation of a client. 

COMMENT 

[1] This Rule governs the disclosure by a lawyer of information relating to the representation of a client 
during the lawyer's representation of the client. See Rule 1.18 tor the lawyer's duties with respect to 
information provided to the lawyer by a prospective client, Rule 1.9(c)(2) for the lawyer's duty not to 
reveal information relating to the lawyer's prior representation of a former client and Rules 1 .8(b) and 
1.9(c)(1) for the lawyer's duties with respect to the use of such information to the disadvantage of 
clients and former clients. 

(2] A fundamental principle in the client-lawyer relationship is that, in the absence of the client's 
informed consent, the lawyer must not reveal information relating to the representation. See Rule 1.0(e) 
for the definition of informed consent. This contributes to the trust that is the hallmark of the client­
lawyer relationship. The client is thereby enoouraged to seek legal assistance and to communicate fully 
and frankly with the lawyer even as to embarrassing or legally damaging subject matter. The lawyer 
needs this information to represent the client effectively and, if necessary, to advise the client to refrain 
from wrongful conduct. Almost without exception, clients come to lawyers in order to determine their 
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rights and what is, in the complex of laws and regulations, deemed to be legal and correct. Based upon 
experience, lawyers know that almost all clients follow the advice given, and the law is upheld. 

[3] The principle of client-lawyer confidentiality is given effect by related bodies of law: the attorney­
client privilege, the work product doctrine and the rule of confidentiality established in professional 
ethics. The attorney-client privilege and work-product doctrine apply in judicial and other proceedings in 
which a lawyer may be called as a witness or otherwise required to produce evidence concerning a 
client. The rule of client-lawyer confidentiality applies in situations other than those where evidence is 
sought from the lawyer through compulsion of law. The confidentiality rule, for example, applies not 
only to matters communicated in confidence by the client but also to all information relating to the 
representation, whatever its source. A lawyer may not disclose such information except as authorized 
or required by the Rules of Professional Conduct or other law. See also Scope. 

[4] Paragraph (a} prohibits a lawyer from revealing information relating to the representation of a client. 
This prohibition also applies to disclosures by a lawyer that do not in themselves reveal protected 
information but could reasonably lead to the discovery of such information by a third person. A lawyer's 
use of a hypothetical to discuss issues relating to the representation is permissible so long as there is 
no reasonable likelihood that the listener will be able to ascertain the identity of the client or the 
situation involved. 

Authorized Disclosure 

[5] Except to the extent that the client's instructions or special circumstances limit that authority, a 
lawyer is impliedly authorized to make disclosures about a client when appropriate in carrying out the 
representation. In some situations, for example, a lawyer may be impliedly authorized to admit a fact 
that cannot properly be disputed or to make a disclosure that facilitates a satisfactory conclusion to a 
matter. Lawyers in a firm may, in the course of the firm's practice, disclose to each other information 
relating to a client of the firm, unless the client has instructed that particular information be confined to 
specified lawyers. 

Disclosure Adverse to Client 

[6] Although the public interest is usually best served by a strict rule requiring lawyers to preserve the 
confidentiality of information relating to the representation of their clients, the confidentiality rule is 
subject to limited exceptions. Paragraph (b)(1) recognizes the overriding value of life and physical 
integrity and permits disclosure reasonably necessary to prevent reasonably certain death or 
substantial bodily harm. Such harm is reasonably certain to occur if it will be suffered imminently or if 
there is a present and substantial threat that a person will suffer such harm at a later date if the lawyer 
fails to take action necessary to eliminate the threat. Thus, a lawyer who knows that a client has 
accidentally discharged toxic waste into a town's water supply may reveal this information to the 
authorities if there is a present and substantial risk that a person who drinks the water will contract a 
life-threatening or debilitating disease and the lawyer's disclosure is necessary to eliminate the threat or 
reduce the number of victims. 

[7] A lawyer's confidentiality obligations do not preclude a lawyer from securing confidential legal advice 
about the lawyer's personal responsibility to comply with these Rules. In most situations, disclosing 
information to secure such advice will be impliedly authorized for the lawyer to carry out the 
representation. Even when the disclosure is not impliedly authorized, paragraph (b)(2) permits such 
disclosure because of the importance of a lawyer's compliance with the Rules of Professional Conduct. 

[7a] In becoming privy to information about a client, a lawyer may foresee that the client intends serious 
harm to another person. However, to the extent a lawyer is required or permitted to disclose a client's 
purposes, the client will be inhibited from revealing facts which would enable the lawyer to counsel 
against a wrongful course of action. The public is better protected if full and open communication by the 
client is encouraged than if it is inhibited. Several situations must be distinguished. First, the lawyer 
may not counsel or assist a client in conduct that is criminal or fraudulent. See Rule 1.2(d). Similarly, a 
lawyer has a duty under Rule 3.3 not to use false evidence. This duty is essentially a special instance 
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of the duty prescribed in Rule 1.2(d) to avoid assisting a client in criminal or fraudulent conduct. 
Second, the lawyer may have been innocently involved in past conduct by the client that was criminal 
or fraudulent. In such a situation the lawyer has not violated Rule 1 .2(d), because to "counsel or assist" 
criminal or fraudulent conduct requires knowing that the conduct is of that character. The lawyer's 
exercise of discretion requires consideration of such factors as the nature of the lawyer's relationship 
with the client and with those who might be injured by the client, the lawyer's own involvement in the 
transaction and factors that may extenuate the conduct in question. Where practical, the lawyer should 
seek to persuade the client to take suitable action. In any case, a disclosure adverse to the client's 
interest should be no greater than the lawyer reasonably believes necessary to the purpose. A lawyer's 
decision not to take preventive action permitted by paragraph (b)(1) does not violate this Rule. 

[BJ Where a legal claim or disciplinary charge alleges complicity of the lawyer in a client's conduct or 
other misconduct of the lawyer involving representation of the client, the lawyer may respond to the 
extent the lawyer reasonably believes necessary to establish a defense. The same is true with respect 
to a claim involving the conduct or representation of a former client. Such a charge can arise in a civil, 
criminal, disciplinary or other proceeding and can be based on a wrong allegedly committed by the 
lawyer against the client or on a wrong alleged by a third person, for example, a person claiming to 
have been defrauded by the lawyer and client acting together. The lawyer's right to respond arises 
when an assertion of such complicity has been made. Paragraph (b)(3) does not require the lawyer to 
await the commencement of an action or proceeding that charges such complicity, so that the defense 
may be established by responding directly to a third party who has made such an assertion. The right 
to defend also applies, of course, where a proceeding has been commenced. 

(9] A lawyer entitled to a fee is permitted by paragraph (b)(3) to prove the services rendered in an 
action to collect it. This aspect of the rule expresses the principle that the beneficiary of a fiduciary 
relationship may not exploit it to the detriment of the fiduciary. 

(1 O] Other law may require that a lawyer disclose information about a client. Whether such a law 
supersedes Rule 1.6 is a question of law beyond the scope of these Rules. When disclosure of 
information relating to the representation appears to be required by other law, the lawyer must discuss 
the matter with the client to the extent required by Rule 1.4. If, however, the other law supersedes this 
Rule and requires disclosure, paragraph (b)(4) permits the lawyer to make such disclosures as are 

necessary to comply with the law. 

[11] A lawyer may be ordered to reveal information relating to the representation of a client by a court 
or by another tribunal or governmental entity claiming authority pursuant to other law to compel the 
disclosure. Absent informed consent of the client to do otherwise, the lawyer should assert on behalf of 
the client all nonfrivolous claims that the order is not authorized by other law or that the information 
sought is protected against disclosure by the attorney-client privilege or other applicable law. In the 
event of an adverse ruling, the lawyer must consult with the client about the possibility of appeal to the 
extent required by Rule 1.4. Unless review is sought, however, paragraph (b)(4) permits the lawyer to 

comply with the court's order. 

[12] Paragraph (b) permits disclosure only to the extent the lawyer reasonably believes the disclosure is 
necessary to accomplish one of the purposes specified. Where practicable, the lawyer should first seek 
to persuade the client to take suitable action to obviate the need for disclosure. In any case, a 
disclosure adverse to the client's interest should be no greater than the lawyer reasonably believes 
necessary to accomplish the purpose. If the disc losure will be made in connection with a judicial 
proceeding, the disclosure should be made in a manner that limits access to the information to the 
tribunal or other persons having a need to know it and appropriate protective orders or other 
arrangements should be sought by the lawyer to the fullest extent practicable. 

(13] Paragraph (b) permits but does not require the disclosure of information relating to a client's 
representation to accomplish the purposes specified in paragraphs (b){1) through (b)(4). In exercising 
the discretion conferred by this Rule, the lawyer may consider such factors as the nature of the lawyer's 
relationship with the client and with those who might be injured by the client, the lawyer's own 
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involvement in the transaction and factors that may extenuate the conduct in question. A lawyer's 
decision not to disclose as permitted by paragraph (b) does not violate this Rule. Disclosure may be 
required, however, by other Rules. Some Rules require disclosure only if such disclosure would be 
permitted by paragraph (b). See Rules 1.2(d), 4.1 (b), 8.1 and 8.3. Rule 3.3, on the other hand, requires 
disclosure in some circumstances regardless of whether such disclosure is permitted by this Rule. See 
Rule 3.3(c). 

Withdrawal 

[14] If the lawyer's services will be used by the client in materially furthering a course of criminal or 
fraudulent conduct, the lawyer must withdraw, as stated in Rule 1.16(a)(1). After withdrawal the lawyer 
is required to refrain from making disclosure of the client's confidences, except as otherwise permitted 
by Rule 1.6. Neither this Rule nor Rule 1.8(b) nor Rule 1.16(d) prevents the lawyer from giving notice of 
the fact of withdrawal, and the lawyer may also withdraw or disaffirm any opinion, document, 
affirmation, or the like. Where the client is an organization, the lawyer may be in doubt whether 
contemplated conduct will actually be carried out by the organization. Where necessary to guide 
conduct in connection with this Rule, the lawyer may make inquiry within the organization as indicated 
in Rule 1.13(b}. 

Acting Competently to Preserve Confidentiality 

[15] A lawyer must act competently to safeguard information relating to the representation of a client 
against inadvertent or unauthorized disclosure by the lawyer or other persons who are participating in 
the representation of the client or who are subject to the lawyer's supervision. See Rules 1.1, 5.1 and 
5.3. 

[16] When transmitting a communication that includes information relating to the representation of a 
client, the lawyer must take reasonable precautions to prevent the information from coming into the 
hands of unintended recipients. This duty, however, does not require that the lawyer use special 
security measures if the method of communication affords a reasonable expectation of privacy. Special 
circumstances, however, may warrant special precautions. Factors to be considered in determining the 
reasonableness of the lawyer's expectation of confidentiality include the sensitivity of the information 
and the extent to which the privacy of the communication is protected by law or by a confidentiality 
agreement. A client may require the lawyer to implement special security measures not required by this 
Rule or may give informed consent to the use of a means of communication that would otherwise be 
prohibited by this Rule. 

Former Cllent 

[17] The duty of confidentiality continues after the client-lawyer relationship has terminated. See Rule 
1.9(c)(2). See Rule 1.9(c)(1} for the prohibition against using such information to the disadvantage of 
the former client. 

SL 2004, ch 327 (Supreme Court Rule 03-26), eff. Jan. 1, 2004; SL 2018, ch 297 (SCR 18-06), eff. July 1, 2018. 
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••• Current through the 2025 Regular Session of the 100th South Dakota Legislative Assembly, with acts received 
March 21, 2025.*** 

LexisNexis@South Dakota Codified Laws Annotated > Title 19 Evidence (Chs. 19-1 - 19-19) > 
Chapter 19-19 South Dakota Rules of Evidence (Arts. I - XI) > Article V Privileges(§§ 19-19-501 
- 19-19-516) 

19-19-502. Lawyer-client privilege - Definitions - General rule - Who may 
claim - Exceptions. 

(a) Definitions. As used in this section: 

(1) A "client" is a person, a fiduciary of a trust or estate, public officer, or corporation, limited liability 
company, association, or other organization or entity, either public or private, who is rendered 
professional legal services by a lawyer, or who consults a lawyer with a view to obtaining professional 
legal services from him; 

(2) A representative of the client is one having authority to obtain professional legal services, or to act 
on advice rendered pursuant thereto, on behalf of the client; 

(3) A "lawyer" is a person authorized, or reasonably believed by the client to be authorized, to engage 
in the practice of law in any state or nation; 

(4) A "representative of the lawyer'' is one employed by the lawyer to assist the lawyer in the rendition 

of professional legal services; 

(5) A communication is "confidential" if not intended to be disclosed to third persons other than those to 
whom disclosure is made in furtherance of the rendition of professional legal services to the client or 
those reasonably necessary for the transmission of the communication. 

(b) General rule of privilege. A client has a privilege to refuse to disclose and to prevent any other 
person from disclosing confidential communications made for the purpose of facilitating the rendition of 
professional legal services to the client 

(1) Between himself or his representative and his lawyer or his lawyer's representative; 

(2) Between his lawyer and the lawyer's representative; 

(3) By him or his representative or his lawyer or a representative of the lawyer to a lawyer or a 
representative of a lawyer representing another party in a pending action and concerning a matter of 

common interest therein; 

(4) Between representatives of the client or between the client and a representative of the client; or 

(5) Among lawyers and their representatives representing the same client. 

(c) Who may claim privilege. The privilege may be claimed by the client, his guardian or conservator, the 
personal representative of a deceased client, or the successor, trustee, or similar representative of a 
corporation, association, or other organization, whether or not in existence. The person who was the lawyer 
or the lawyer's representative at the time of the communication is presumed to have authority to claim the 
privilege but only on behalf of the client. 

(d) Exceptions. There is no privilege under this section: 
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(1) Furtherance of crime or fraud. If the services of the lawyer were sought or obtained to enable or aid 
anyone to commit or plan to commit what the client knew or reasonably should have known to be a 
crime or fraud; 

(2) Claimants through same deceased client. As to a communication relevant to an issue between 
parties who claim through the same deceased client, regardless of whether the claims are by testate or 
intestate succession or by inter vivos transaction; 

(3) Breach of duty by a lawyer or client. As to a communication relevant to an issue of breach of duty 
by the lawyer to his client or by the client to his lawyer; 

(4) Documents attested by a lawyer. As to a communication relevant to an issue concerning an 
attested document to which the lawyer is an attesting witness; 

(5) Joint clients. As to a communication relevant to a matter of common interest between or among two 
or more clients if the communication was made by any of them to a lawyer retained or consulted in 
common, when offered in an action between or among any of the clients. 

SL 1979, ch 358 (Supreme Court Rule 78-2, Rule 502); SL 1994. ch 351, § 39; SDCL §§ 19-13-2 to 19-13-5: SL 
2020, ch 248 (Supreme Court Rule 19-18), effective September 6, 2019. 

LexisNe>1:is® South Dako1a Codified Laws Anno1ated 
Copyright © 2025 All rights reserved. 

End of Document 
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IN THE SUPREME COURT 
ST ATE OF SOUTH DAKOTA 

No. 31006 

STATE OF SOUTH DAKOTA, 

Plaintiff and Appellee, 

V. 

HAZEN HUNTER WINCKLER, 

Defendant and Appellant. 

PRELIMINARY STATEMENT 

In this brief, Defendant and Appellant, Hazen Hunter Winckler, is 

called "Winckler." Plaintiff and Appellee, the State of South Dakota, is 

called "State." Because of the overlap between this case and its sister 

appeal, 31007, and because Winckler asks this Court to consider his 

jurisdictional arguments in both appeals by r eference to the other, the 

State references both underlying circuit court cases in this brief. 

References to documents are as follows: 

Charles Mix County Criminal File No. 2 3-297 .................. SR 

Charles Mix County Criminal File No. 24-85 .................. SR2 

Winckler's Appellant Brief in Appeal No. 31006 .............. WB 

All document designations are followed by the appropriate page 

numbers. 



JURISDICTIONAL STATEMENT 

The Honorable Bruce V. Anderson, Charles Mix County Circuit 

Court Judge, filed a Judgment of Conviction on January 8, 2025, and an 

Amended Judgment of Conviction on March 6, 2025, in Charles Mix 

County Criminal File 23-297. SR:357 , 373. Winckler filed a Notice of 

Appeal on February 6, 2025. SR:363. This Court has jurisdiction to 

hear the appeal under SDCL 23A-32-2. 

STATEMENT OF LEGAL ISSUES AND AUTHORITIES 

I. 

WHETHER THE CIRCUIT COURT PROPERLY DENIED WINCKLER'S 
MOTION TO DISMISS FOR LACK OF JURISDICTION BECAUSE THE 

CHARLES MIX COUNTY COURTHOUSE AND JAIL ARE NOT IN INDIAN 
COUNTRY? 

The circuit court denied Winckler's motion to dismiss. 

18 U.S.C. 1151 

South Dakota v. Yankton Sioux Tri.be, 522 U.S. 329 (1998) 

Brnguier v. Class, 1999 S.D. 122, 599 N.W.2d 364 

Alaska v. Native Vill. ofVenetie Tribal Gov't, 522 U.S. 520 (1998) 

II. 

WHETHER A 180-DAY VIOLATION OCCURRED? 

The circuit court denied Winckler's motion to dismiss. 

SDCL 23A-44-5. l 

State v. Duncan, 2017 S.D. 2 4, 895 N.W. 2d 779 

State v. Webb, 539 N.W.2d 92 (S.D. 199 5) 
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III. 

WHETHER THE CIRCUIT COURT PROPERLY ADMITTED WINCKLER'S 
BOND FORM PAPERWORK? 

The circuit court denied Winckler's motion in limine. 

SDCL 19-19-803(6) 

State v. Turner, 2025 S.D. 13, 18 N.W.3d 673 

IV. 

WHETHER THE CIRCUIT COURT ADMITTED PRIVILEGED LAWYER­
CLIENT COMMUNICATIONS? 

The circuit court denied Winckler's motion in limine. 

SDCL 19-19-502 

Voorhees Cattle Co., LLP v. Dakota Feeding Co., LLC, 2015 S.D. 68, 868 
N.W.2d 399 

V. 

WHETHER THE CIRCUIT COURT PROPERLY DENIED WINCKLER'S 
MOTION FOR JUDGMENT OF ACQUITTAL? 

The circuit court denied Winckler's motion for judgment of acquittal. 

SDCL 23A-43-31 

State v. Rogers, 2025 S.D. 18, 19 N.W.3d 17 

STATEMENT OF THE CASE 

A grand jury indicted Winckler in February 2024 in Charles Mix 

County Criminal File Number 23-297 for felony failure to appear, 

violating SDCL 23A-43-3 l. SR:4-5. The State filed a Part II Information 

in April 2024. SR: 10. While awaiting trial on his failure to appear case, 

the State filed a Complaint against Winckler in April 2024 in Charles Mix 
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County Criminal File Number 24-85 for simple assault, violating SDCL 

22-18-1 (5). SR2:4. 

After being found guilty of failure to appear in a December 2024 

jury trial, Winckler entered a Stipulation with the State that same 

month. SR:335, 340-42. The Stipulation specified Winckler would 

admit to the Part II Information in Charles Mix County Criminal File 

Number 23-297 and enter a guilty plea for simple assault in Charles Mix 

County Criminal File Number 24-85. SR:340-41. The State agreed to 

dismiss charges in other criminal files and recommend a sentence of six 

years imprisonment with six years suspended for Charles Mix County 

Criminal File 23-297. SR:342. 

The circuit court accepted the plea agreement and entered a 

Judgment of Conviction in January 2025 that sentenced Winckler to six 

years imprisonment with six years suspended, and it entered an 

Amended Judgment of Conviction in March 2025 that issued the same 

sentence. SR:355-57, 371-73. The circuit court also entered a 

Judgment of Conviction in January 2025 for Charles Mix County 

Criminal File Number 24-85 sentencing Winckler to 261 days in jail with 

261 days credited for time served. SR2:600-0l. 

STATEMENT OF THE FACTS 

Winckler, a member of the Yankton Sioux Tribe, did not appear at 

the Charles Mix County Courthouse in Lake Andes on November 8, 

2023, for a pretrial conference in a case involving controlled substance 
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violations. SR:4, 119. The State filed a Complaint for that failure to 

appear on November 14, 2023. SR: 1. On November 22, 2023, the circuit 

court issued a warrant of arrest for Winckler. SR: 2. Law enforcement 

arrested Winckler on January 28, 2024, and returned the warrant the 

next day. SR:74. 

After a January 30, 2024, initial appearance in magistrate court 

where Winckler said he would be representing himself, a preliminary 

hearing occurred at Winckler's request on February 13, 2024. SR:75, 

150, 769. At this hearing, Winckler said he wanted a court-appointed 

attorney instead. SR:769. The magistrate judge found good cause for 

delay and set another hearing for two weeks later. SR:770. In the 

interim, a grand jury indicted Winckler for felony failure to appear on 

February 22, 2024. SR:4. The preliminary hearing in magistrate court 

was cancelled, and the case moved to circuit court with an arraignment 

scheduled for March 11, 2024. SR:6, 75. 

On March 6, 2024, the clerk of courts informed the circuit court 

that Winckler refused to leave his jail cell or have initial rights read to 

him. SR:7. The clerk went to the Charles Mix County jail to speak with 

Winckler, who said he would be retaining private counsel rather than 

proceeding with his court-appointed attorney Keith Goehring. SR:7. Up 

to that point, Winckler h a d been refusing to speak with Goehring. SR:7, 

9. The circuit court granted a request m ade by Goehring to withdraw on 

March 11, 2024, and appointed substitute counsel the same day. SR:9. 
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The circuit court rescheduled the arraignment for April 8, 2024. SR:7, 9, 

75. 

While awaiting his arraignment date, Winckler attacked an inmate 

in the Charles Mix County Jail on April 2, 2024. SR2:2. Winckler and 

the victim were playing a board game, and the victim stated he no longer 

wanted to play. SR2:2. Winckler then declared the victim still owed him 

an item placed as a bet before the game started. SR2:2. As the victim 

walked away, Winckler ran at him and punched him in his face multiple 

times and pulled him down to the ground by his hair. SR2:2. He 

pressed the attack by punching the victim in the face several more times 

on the ground. SR2:2. Winckler then ran to his cell and tried to coax 

the victim to come in there with him. SR2:2. The State filed a Complaint 

charging Winckler with simple assault. SR2:4. 

The April 8, 2024, arraignment occurred in the failure to appear 

case , and Winckler pleaded not guilty. SR:670. The circuit court entered 

an Order Setting Date and Time for Jury Trial scheduling the jury trial 

for August 19, 2024. SR: 12-13. Winckler moved to dismiss the simple 

assault case on June 19, 2024, alleging that the circuit court lacked 

jurisdiction because the Charles Mix County jail, located in Lake Andes, 

was in Indian Country under federal law. SR2: 12-14. Winckler also 

moved to dismiss in the failure to appear case on August 13, 2024, 

alleging a violation of the 180-day rule. SR:20-2 2. He claimed 202 days 

passed between his initial appearance and when the jury tria l had been 
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set because he made his initial appearance January 30, 2024. SR:20-

22. Winckler filed a third motion to dismiss on August 14, 2024, alleging 

that the Charles Mix County courthouse was in Indian Country. SR:23-

24. To allow time to deal with these motions, the circuit court 

rescheduled the jury trial for the week of December 9, 2024, and it set a 

hearing for arguments on Winckler's jurisdiction motions for September 

11, 2024. SR:66, 688; SR2:610. 

After the hearing on September 11, 2024, the circuit court denied 

Winckler's motions to dismiss and issued memorandum decisions 

explaining its reasoning. SR: 118, 141, 151. As to the 180-day motion, 

the circuit court held the start date for the 180-day calculation was the 

arraignment on April 8, 2024, because the original delays were caused by 

Winckler's refusal to complete his initial appearance and by his refusing 

counsel. SR: 150. Thus, the August 19, 2024, trial date fell within the 

180-day deadline. SR: 150. Further, the circuit court held any delay 

beyond August 19, 2024, was because of Winckler's motions to dismiss, 

so no violation occurred. SR: 150-51. The circuit court also ruled that 

the Charles Mix County Courthouse and jail did not meet the definition 

of Indian Country, and therefore it had jurisdiction over both criminal 

cases. SR: 125; SR2:550. 

Four days before trial, Winckler filed several motions in limine 

regarding Exhibits the State intended to use at trial. SR: 171, 194, 219. 

He objected to State's Exhibit 1-which was a set of documents from 
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September 11, 2023, detailing his bond release conditions in the 

underlying controlled substances case-for hearsay, relevance, and 

violating his right to confront witnesses, SR: 171-78. Winckler also 

objected to State's Exhibit 5, which was the November 8, 2023, pre-trial 

conference transcript from his underlying controlled substances case 

detailing that he did not appear, for the same reasons as well as 

containing impermissible character evidence and privileged 

communications by his previous attorney. SR:219-32. 

The jury trial began December 13, 2024, and the circuit court 

heard arguments on the motions in limine b efore opening statements. 

SR:44 1-42. The State informed the circuit court that it was offering 

Exhibit 1 for the first three pages of the document. SR:4 42-46. The 

circuit court held Exhibit 1, the bond paperwork, was a record kept in 

the ordinary course of the court's business and met the statutory 

d efinitions as a business record exception to h earsay. SR:448. It further 

ruled that Exhibit 1 was non-testimonial, so it did not viola te the right to 

cross-examine witnes ses. SR:449 . It also held Exhibit 1 needed to be 

redacted beyond pa ge three to exclude irreleva nt or unduly prejudicial 

information, but otherwise it was admissible. SR:449. 

The circuit ruled Exhibit 5, the pretrial conference transcript, was 

relevant a nd the releva n ce outweighed any unfair p rejudice, but it 

n eeded t o be redacted to rem ove som e sta tement s tha t were irre levant. 

SR:459-60. The irreleva nt sta tements were wha t Goehring claimed 
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Winckler's mother had said about keeping in contact with Winckler, and 

references to Odyssey filings detailing Winckler's criminal record and 

failure to appear for a UA. SR:230, 460. The circuit court kept the fact 

that Winckler had posted bond, had his bond revoked, and had a bench 

warrant issued against him. SR:285-86, 460. The circuit court also kept 

that Goehring stated he sent a letter advising Winckler to be at the 

hearing. SR:285, 460. The circuit court permitted Winckler to make a 

standing objection to the Exhibits. SR:508. 

The State's case consisted of testimony by Charles Mix County 

Clerk of Courts Jennifer Robertson and Winckler's former counsel 

Goehring. SR:510, 525. The State used Robertson to admit Exhibit 1, at 

which time Winckler objected to the redacted Exhibit and the circuit 

court overruled him. SR:515-16. When the State called Goehring, 

Winckler objected on the bases of privilege and confidentially. SR:525. 

The circuit court denied the objection and allowed Goehring to testify. 

SR:526. The State offered the redacted Exhibit 5 through Goehring, at 

which time Winckler made an objection and the circuit court overruled it. 

SR:531. Goehring read aloud from Exhibit 5 that he wrote Winckler 

reminding him when the pretrial conference was, and Winckler objected 

as to privilege. SR:532-33. The circuit court overruled the objection. 

SR:532. After the State's case in chief, Winckler moved for judgment of 

acquittal, which the circuit court denied, and he called no witnesses. 

SR:547, 551. The jury convicted Winckler. SR:582 . 
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ARGUMENTS 

I. 

THE CIRCUIT COURT PROPERLY DENIED WINCKLER'S MOTION 
TO DISMISS FOR LACK OF JURISDICTION BECAUSE THE 

CHARLES MIX COUNTY COURTHOUSE AND JAIL ARE NOT IN 
INDIAN COUNTRY. 

A. Background 

Winckler moved to dismiss both cases, alleging that the circuit 

court lacked jurisdiction over his cases because the Charles Mix County 

courthouse and jail, located in Lake Andes, are in Indian Country under 

18 U.S.C. 1151. SR: 12-14, 23-25. After a hearing on September 11, 

2024, the circuit court ruled it had jurisdiction over both cases because 

the courthouse and jail were not Indian Country. SR: 118-25; SR2:550-

57. For this Court's convenience, the Indian Country jurisdiction issue 

is replicated in its entirety, addressing all three subsections of 18 U.S.C. 

1151, in appeals 31006 and 31007. 

B. Standard of Review 

"Questions of jurisdiction are legal questions reviewed under a de 

novo standard." State v. Bettelyoun, 2022 S.D. 14, i!16 , 972 N.W.2d 124, 

128-29 (quoting State v. Owen, 2007 S.D. 21, ,i10, 729 N.W.2d 356, 

362). Winckler's motion to dismiss a ttacked this Court's subject matter 

jurisdiction over this case. When presented with a factual attack, the 

Court is "free to weigh the evidence and satisfy itself as to the existence 

of its power to hear the case." Alone v. C. Bnmsch, Inc., 2019 S.D. 4 1, 

,i12, 931 N.W.2d 707,711 (internal citation omitted). To resolve the 
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factual attack, the Court may consider evidence outside the pleadings. 

Hutterville Hutterian Brethren, Inc. v. Waldner, 2010 S.D. 86, ,I20, 791 

N.W.2d 169, 174. 

C. Analysis. 

Under 18 U.S.C. 1151, Indian Country is defined as: 

(a) all land within the limits of any Indian reservation 
under the jurisdiction of the United States 
Government, notwithstanding the issuance of any 
patent, and, including rights-of-way running through 
the reservation, 

(b) all dependent Indian communities within the 
borders of the United States whether within the 
original or subsequently acquired territory thereof, and 
whether within or without the limits of a state, and 

(c) all Indian allotments, the Indian titles to which 
have not been extinguished, including rights-of-way 
running through the same. 

The Charles Mix County courthouse and jail do not qualify as Indian 

Country under any of these definitions. 

i. The Land Is Not on an Indian Reservation under 18 U.S.C. 
1151(a) 

a. Historical Overview of Charles Mix County 

The United States Supreme Court summarized the creation of the 

Yankton Sioux Reservation as follows: 

At the outset of the 19th century, the Yankton Sioux Tribe 
held exclusive dominion over 13 million acres of land 
between the Des Moines and Missouri Rivers, n ear the 
boundary that currently divides North and South Dakota. In 
1858, the Yanktons entered into a treaty with the United 
States renouncing their claim to more than 11 million acres 
of their aboriginal lands in the north-central plains[.] 
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The retained portion of the Tribe's lands, located in what is 
now the southeastern part of Charles Mix County, South 
Dakota, was later surveyed and determined to encompass 
430,405 acres. In consideration for the cession of lands and 
release of claims, the United States pledged to protect the 
Yankton Tribe in their "quiet and peaceable possession" of 
this reservation and agreed that "[n]o white person," with 
narrow exceptions, would "be permitted to reside or make 
any settlement upon any part of the [reservation]." The 
Federal Government further promised to pay the Tribe, or 
expend for the benefit of members of the Tribe, $1.6 million 
over a 50-year period, and appropriated an additional 
$50,000 to aid the Tribe in its transition to the reservation[.] 

South Dakota v. Yankton Sioux Tribe, 522 U.S. 329, 333-34 (1998) 

(internal citations omitted). 

The federal gove rnment and the Tribe n e gotiated a second Treaty 

in 1892, which Congress adopted in 1894 , and this Court summarized 

that history as follows: 

[A ]s immigration increased and pioneers advanced ever 
westward, settlers, railroaders, miners, and developers 
brought increasing pressure to further contain Indian tribes, 
calling for reservations to be opened for settlement and 
inevitably extinguished. Reforme rs hoping to improve the 
welfare of Indian people also sought to resolve the "Indian 
problem" through a plan of assimilation, encouraging Native 
Americans to become farmers and ranchers alongside 
homesteaders. Congress superven ed with the Dawes 
Severalty Act (or Ge n eral Allotment Act) of 1887 , followed by 
a series of surplus land acts. With the allotment system, the 
homesteading ideal would be applied to "civilize" Indian 
people by forcing them onto individual plots cut out of 
reservations, while freeing unassigned lands for non-Indian 
settlement[.] 

The 1858 Yankton Treaty of Cession created a 430,495-acre 
reservation along the eastern bank of the Missouri River for 
the Yank t on Tribe. Beginnin g in 189 1, tracts within the 
reservation wer e allotted to individual Yankton Indians, 
leaving a pproximately 16 8 ,000 acres of una llotted la nd. The 
n ext year, in re sponse to communications from th e Tribe to 
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the Secretary of the Interior, the United States appointed the 
Yankton Indian Commission to negotiate for the sale of the 
surplus lands[.] 

[A ]fter months of negotiation, a majority of the male tribal 
members and the Commission reached agreement. The first 
two articles provided: 

Article I. 

The Yankton tribe of Dakota or Sioux Indians hereby 
cede, sell, relinquish, and convey to the United States 
all their claim, right, title, and interest in and to all the 
unallotted lands within the limits of the reservation set 
apart to said Indians as aforesaid. 

Article II. 

In consideration for the lands ceded, sold, 
relinquished, and conveyed to the United States as 
aforesaid, the United States stipulates and agrees to 
pay to the said Yankton tribe of Sioux Indians the sum 
of six hundred thousand dollars ($600,000), as 
herein before provided for[.] 

[T]he unallotted lands were declared available for non-Indian 
settlement effective May 21, 1895. That same year, South 
Dakota took over civil and criminal jurisdiction in the region 
and has since continuously maintained it[.] 

State v. Greger, 1997 S.D. 14, ,ri[3-4 , 559 N.W.2d 854, 857-59 (internal 

citations omitted). 

The Charles Mix County courthouse and jail sit on lands that were 

initially allotted to a Yankton Sioux Tribe member, but subsequently title 

to the land passed to non-Indian possession. Bruguier v. Class, 1999 

S.D. 122, ,r,r4-5, 599 N.W.2d 364, 366-67. This Court h as summarized 

the history of that land as follows: 

After President Cleveland's proclamation opened the 
unallotted lands for settlem ent in 1895, the area filled with 
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settlers. The history is recounted in the writings of author 
and journalist, Adeline S. Gnirk. In her retelling, the 
Chicago, Milwaukee & St. Paul Railroad secured a right-of­
way in 1897 to extend its line through the opened 
reservation from Napa to the place where the town of Platte 
was later founded. The railbed was completed in 1900. 
Within a year four townsites originated along the railway: 
Wagner, Lake Andes, Geddes and Platte[.] Typical perhaps is 
the rise of Lake Andes, which was platted in 1901 and 
formally established as a town in 1904. 

"When inherited Indian lands commenced to be sold, a 
location was secured on Section 4, the present site. 
This land including the 80 acres then platted and the 
120 acres adjoining had been allotted to John Arthur, 
or Sparrow Hawk. He died and in 1904 his only heirs, 
his wife Taniyawakanwin, and daughter Bessie Zitka 
Koyewin were induced to sell 80 acres of this land to 
the Lake Andes Townsite Company. 

Even during the twenty-five year trust period required 
by the Dawes Act, Article XI of the 1894 Act allowed 
for the sale of allotted lands on the death of certain 
allottees. By 1916, Lake Andes won a decade-long 
battle with the other railroad towns to become the 
county seat, replacing Wheeler. Construction on the 
new courthouse began in 1917. The town remains the 
county seat to this day. Its courthouse and law 
enforcement center both sit on formerly allotted land." 

Brnguier, 1999 S.D. 122, ,is, 599 N.W.2d at 366-67 (internal citations 

omitted). 

b. Courts Have Consistently Held that Lake Andes is not an 
Indian Reservation. 

The United States Supreme Court, Eighth Circuit Court of Appeals, 

and this Court have all evaluated the legal history of the Yankton Sioux 

Reservation and Lake Andes, with the conclusion being allotted lands 

that passed out oflndian ownership are not part the Yankton Sioux 

Indian Reservation under 18 U.S.C. 115 l(a) . Yankton Sioux Tribe, 522 
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U.S. at 357-58; Bruguier, 1999 S.D. 122, iJ40, 599 N.W.2d at 378; 

Yankton Sioux Tribe v. U.S. Army Corps of Engineers, 606 F.3d 895, 897 

(8th Cir. 2010). 

In Yankton Sioux Tribe, the United States Supreme Court 

acknowledged the Yankton Sioux Reservation was created through the 

Treaty of 1858. 522 U.S. at 334-35. The Court wrote, "only Congress 

can alter the terms of an Indian treaty by diminishing a reservation[,] 

and its intent to do so must be 'clear and plain[.]"' Yankton Sioux Tribe, 

522 U.S. at 343 (citations omitted). Relying on the plain language of the 

1894 Act, the Court h eld Congress diminished the Yankton Sioux 

Reservation. Id. at 343-51, 357. The Court declined to evaluate whether 

Congress completely disestablished the reservation or whether a new 

boundary existed. Id. at 358; Bruguier, 1999 S.D. 122, iJ17, 599 N.W.2d 

at 371. But the Court held that the reservation boundaries of 1858 do 

not remain intact. Yankton Sioux Tribe, 522 U.S. at 357-58. 

In Yankton Sioux Tribe v. U.S. Army Corps of Engineers, the Eighth 

Circuit summarized the subsequent history of Yankton Sioux 

Reservation federal litigation: 

In South Dakota v. Yankton Sioux Tribe[,] the Supreme Court 
held that the Reservation was diminished by the lands ceded 
to the United States under the 1894 Act. However, the Court 
declined to determine whether Congress disestablished the 
Reservation altogether and remanded the case for further 
proceedings. Since then, the remaining issues have been 
litigated in two separate lawsuits before District Judge 
Lawrence Piersol in the District of South Dakota and in 
multiple appeals to this court. 
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The lead case concerned the jurisdiction of the Tribe, the 
State of South Dakota, and the United States over non-ceded 
lands within the Reservation's original 1858 boundaries. 
Initially, we rejected the State's contention that the 
Reservation was disestablished by the 1894 Act, but we held 
that the Reservation was further diminished when allotted 
lands passed out of Indian ownership. Yankton Sioux Tribe 
v. Gaffey, 188 F.3d 1010 (8th Cir. 1999). We remanded, 
instructing the district court to determine what categories of 
land comprised the diminished Reservation. Resolving 
appeals from that ruling, we recently held that the 
diminished Reservation consists of allotted lands that 
remain in trust, additional lands taken into trust, and ceded 
lands reserved by the 1894 Act ("agency trust lands"). 

606 F.3d at 897 (8th Cir. 2010) (internal citations omitted). Thus, under 

the rulings of Eighth Circuit Court of Appeals, allotments that passed out 

of Indian ownership are not part of the diminished Yankton Sioux 

Reservation. Id. Accordingly, because the land in question was sold to a 

non-Indian, the land is not Indian Country under 18 U.S.C. 115 l(a). Id.; 

Bruguier, 1999 S.D. 122, i!i!4-5, 599 N.W.2d at 366-67. 

This Court has gone further than the Eighth Circuit and U.S. 

Supreme Court. In evaluating a similar jurisdictional issue to what 

Winckler raises, this Court held that the Yankton Sioux Reservation was 

"effectively terminated." Bruguier, 1999 S.D. 122, i!40, 599 N.W.2d at 

378. Regarding Pickstown, South Dakota, which is in in Charles Mix 

County, this Court explained that: 

Pickstown is not Indian country under 18 USC § 1151. It is 
not situated within the boundaries of a reservation because 
the Yankton Sioux Reservation was effectively terminated by 
the 1894 Act. Nor is it trust land, a dependent Indian 
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community, or property held by the Tribe. Consequently, 
the State properly exercised jurisdiction over Bruguier[.] 

Id. Like the land in this case, the land at issue in Brnguier was former 

allotment land that passed to non-Indian ownership. Id. ,r,r4-5, 599 

N.W.2d at 366-67; see also State v. Williamson, 87 S.D. 512,515,211 

N.W.2d 182, 183-84 (1973) (holding "the Act of 1894 disestablished that 

portion of the Yankton Reservation which was ceded and sold to the 

United States," including the cities of Lake Andes and Wagner). Putting 

these cases together creates the following overlap: the U.S Supreme 

Court held the Yankton Sioux Reservation was a t the very least 

diminished in 1894, and this Court and the Eighth Circuit both 

concluded that the land at issue in Lake Andes cannot be Indian Country 

under 18 U.S.C. 1151(a) because it was allotted and sold to a non­

Indian. Yankton Sioux Tribe, 522 U.S. at 343-51; Brnguier, 1999 S.D. 

122, i140, 599 N.W.2d at 378; Yankton Sioux Tribe, 606 F.3d at 897. The 

circuit court had jurisdiction over Winckler. 

c. This Court Should Not Overturn Brnguier. 

Winckler a sks this Court to revisit this well-se ttled matte r and 

overturn Brnguier. WB:25-31. This Court "[approaches] the question of 

whether to depart from precedent with great caution and restraint." In re 

Noem, 2024 S.D. 11, i148, 3 N.W.3d 465, 479 (quoting Luz e v. New FB 

Co., 2020 S.D. 70, i148, 952 N.W.2d 264, 276-77). Five factors are 

weighed in de termining whether to "ove rrule flawed precedent: (1) the 
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quality of its prior decision's reasoning; (2) the workability of the prior 

rule established by its precedent; (3) the consistency of the prior decision 

with other related decisions; (4) subsequent developments since the 

erroneous decision; and (5) the extent of the reliance on the earlier 

decision." Id. i!50, 3 N.W.3d at 480. 

Bruguier is a well-reasoned opinion that should not be overturned. 

In re Noem, 2024 S.D. 11, ,r5o, 3 N.W.3d at 480; see generally 1999 S.D. 

122, 599 N.W.2d at 364. That is because this Court relied on the plain 

language of cession in the 1894 Act and compared it to the 

disestablishment of the Lake Traverse Reservation. Bruguier, 1999 S.D. 

122 at ,r 19, 599 N.W.2d at 371-72 (citing Decoteau v. Dist. Cnty. Court 

for Tenth Judicial Dist., 420 U.S. 425, 445 (1975)). This Court also 

contrasted the differences in the language of the 1894 Act from Solem v. 

Bartlett, where disestablishment of the Cheyenne River Reservation did 

not occur. Id. ,r24, 599 N.W.2d at 374 (citing 465 U.S. 463,474 (1984)). 

This Court emphasized the historical understanding that loss of 

communal tribal ownership meant disestablishment, and highlighted the 

subsequent exercise of State jurisdiction over the area and historical 

developments since 1894 . Id. ,r,r20-22, 35, 599 N.W.2d at 372-73, 376-

77. This analysis resulted in a well-reasoned conclusion that Pickstown 

was not on a reservation because the reservation was "effectively 

terminated." Id. i!40, 599 N.W.2d at 378. 

Because Bruguier relied on cases involving other South Dakota 
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tribes and very similar treaty language, it is consistent with other cases 

in the area. 1999 S.D. 122 at ,i,i 22-26, 599 N.W.2d at 373-74; In re 

Noem, 2024 S.D. 11, ,i 50, 3 N.W.3d at 480. This consistency includes 

Yankton Sioux Tribe, where the U.S. Supreme Court did not reach the 

disestablishment question because it did not have to, but still held the 

reservation had been diminished. 522 U.S. at 358. Further, when the 

U.S. Supreme Court did examine the language employed by the 1894 

Act, it found the reservation disestablished. Decoteau, 420 U.S. at 435 

n. 16. Bruguier is also consistent with other South Dakota cases that 

predate it and hold that Lake Andes is not on a reservation. See 

generally Greger, 1997 S.D. 14, 559 N.W.2d at 854; see also Williamson, 

87 S.D. at 515, 211 N.W.2d at 184 (1973). And while Bruguier does 

conflict with Eighth Circuit cases holding the reservation was not 

disestablished, under the Supremacy Clause those are not controlling 

authorities this Court must follow. Greger, 1997 S.D. 14, i!6 n. 5, 559 

N.W.2d at 859; see 1999 S.D. 122, i!22, 599 N.W.2d at 373. 

Bruguier is a worka ble opinion. See generally 1999 S.D. 122, 599 

N.W.2d at 364; In re Noem, 2024 S.D. 11, ,i5o, 3 N.W. 3d at 480. 

Winckler asks this Court for an extreme result-the sudden d eclaration 

that half of Charles Mix County is still a reservation, which contradicts 

over a century of development in the area and multiple precedents ruling 

otherwise. WB:25-31; see, e.g., Greger, 1997 S.D. 14, 559 N.W.2d at 

854. Such a result would be highly chaotic and unworkable, but keeping 
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the opinion intact is consistent with the historical developments and 

precedents. See In re Noem, 2024 S.D. 11, ,r5o, 3 N.W.3d at 480. 

Similarly, the reliance factor also favors not overturning the precedent. 

In re Noem, 2024 S.D. 11, ,r5o, 3 N.W.3d at 480. Brnguier has been 

extensively relied on because the State has continued to exercise 

jurisdiction in Charles Mix County. Id.; see generally 1999 S.D. 122 , 

599 N.W.2d at 364. This Court has also relied on the opinion by 

favorably citing it multiple times. See Owen, 2007 S.D. 21, i140, 729 

N.W.2d at 368; see also State v. Aesoph, 2002 S.D. 71, ,r44 n. 13, 647 

N.W.2d 743, 758. 

This Court must look at developments since the opinion in 

question. In re Noem, 2024 S.D. 11, ,r50, 3 N.W.3d at 480. The major 

development cited in Winckler's brief is the U.S. Supreme Court holding 

5-4 in McGirt v. Oklahoma that the Creek Reservation in Oklahoma was 

never disestablished. WB:25-31; see generally 59 1 U.S. 894. But in 

McGirt, the U.S. Supreme Court held "disestablishment h as 'never 

required any particular form of words[.]"' Id. at 904 (quoting Hagen v. 

Utah, 510 U.S. 399,411 (1994)). The McGirtCourtcontinued, 

"[disestablishment] does require that Congress clearly express its intent 

to do so, '[c]ommon[ly with an] "[e]xplicit reference to cession or other 

language evidencing the present and total surrender of all tribal 

interests.""' Id. (quoting Nebraska v. Parker, 577 U.S. 481, 488 (2016)). 

This Court's ruling in Brnguier is consistent with McGirt because it 
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acknowledged clear language of cession in Articles I and II of the 1894 

Act. Id.; 1999 S.D. 122, ,r27, 599 N.W.2d at 374. Such comportment 

with a major development means Brnguier is still good law that should 

not be overturned. Id.; In re Noem, 2024 S.D. 11, ,r5o, 3 N.W.3d at 480; 

McGirt, 591 U.S. at 904. Further, the U.S. Supreme Court in McGirt 

knew the Yankton Sioux Reservation was at least diminished because it 

favorably cited Yankton Sioux Tribe. McGirt, 591 U.S. at 915-16 (citing 

522 U.S. at 355). Winckler failed to put forth a single reason this court 

should abandon its precedent. In re Noem, 2024 S.D. 11, ,r5o, 3 N.W.3d 

at 480. 

ii. There Is No Dependent Indian Community under 18 U.S.C. 
1151(b) 

18 U.S.C. 115 l(b) defines Indian Country as "all dependent Indian 

communities within the borders of the United States whether within the 

original or subsequently acquired territory thereof, and whether within or 

without the limits of a state." To be a "dependent Indian community" 

unde r U.S.C. 115 l(b), the land must m eet two requirements: 1) it must 

have been s et aside by the Federal Government for the use of the Indians 

a s Indian land; and 2) it must be under fed eral superintendence. Alaska 

v. Native Vill. ofVenetie Tribal Gov't, 522 U.S. 5 20, 527 (1998). The land 

at issue in Lake Ande s meets n either of these requirements. 

a. The Land is not Set Aside by Federal Government for use as 
Indian Land 

''The federal se t-aside requirem ent ensure s that the land in 
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question is occupied by an 'Indian community."' Venetie, 522 U.S. at 

531. In Venetie, the Village of Venetie, which is home to the Neets'aii 

Gwich'in people, sought to be recognized as a dependent Indian 

community. Id. at 524-25. The Secretary of the Interior had set up a 

reservation for the Neets'aii Gwich'in in 1943 out of land surrounding the 

Village of Venetie. Id. at 523. But in 1971 Congress enacted the Alaska 

Native Claims Settlement Act, or ANCSA. Id. Under ANCSA, Congress 

rescinded most of the land previously set aside for Alaska Natives and 

transferred about $962 million and 44 million acres to state-charted 

private business corporations with Native Alaskan shareholders. Id. at 

524. The corporations received the land in fee simple with no federal 

restrictions. Id. 

The Neets'aii Gwich'in corporations obtained title to former Native 

Alaskan reservation lands set aside before 1971. Id. The corporations 

then transferred title to the Native Village of Venetie Tribal Government. 

Id. The U.S. Supreme Court held that these lands did not qualify as 

being set aside for an Indian community because they were held in fee 

and capable of being alienated to non-Indians and used for non-Indian 

purposes. Id. at 532-33. 

In this case, the land in question was set aside by the federal 

government for use as Indian land, but the status of the land ch anged 

when it was sold in fee to a non-Indian. Brnguier, 1999 S.D. 122, ,r,r4-5, 

599 N.W.2d at 366-67. At that point, the land was used to form Lake 
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Andes, which was chartered under South Dakota law. Id. The ability to 

alienate the allotment to a non-Indian or use it for a non-Indian purpose 

means the land does not meet the federal set-aside requirement. Venetie, 

522 U.S. at 532-33. Further, in Venetie the Neets'aii Gwich'in 

corporations' ownership of previous reservation land was not enough to 

fulfill the federal set aside requirement. Id. If Indian ownership of 

former reservation land is not enough to be a federal set-aside, then the 

land being a former allotment that passed out of Indian hands over one 

hundred years ago cannot be either. See id. Without the federal set­

aside requirem ent, the community in Lake Andes cannot be designated 

as an "Indian community" and is not Indian country under 18 U.S.C. 

1151(b). Id. at530-31. 

b. Lake Andes is not under Federal Superintendence 

''The federal superintendence requirement guarantees that the 

Indian community is sufficiently 'd ependent' on the Federal Government 

[so] that the Federal Government and the Indians involved, rather than 

the States, are to exercise primary jurisdiction over the la nd in question." 

Id. The inquiry is whether the entire community depends on the Federa l 

Government, not just the Tribe members living in the community. Id. 

The population of Lake Andes is about two-thirds non-Indian. 

Greger, 1997 S.D. 14, if29, 59 9 N.W.2d at 86 7; see also SR2:3 13. The 

federal governmen t provides services a nd p rograms to the Tribe , but 

neither the town of Lakes Andes nor the courthouse or jail directly 
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benefit from those services and programs. SR2: 147, 151, 191-92. The 

programs and services are also spread across the county: Indian Health 

Services, the Bureau of Indian Affairs, the Yankton Sioux Tribal 

Headquarters, and tribal court are in Wagner, and Marty Indian School 

is in Marty. SR2:147, 151, 191-92; Stathis v. Marty Indian School, 2019 

S.D. 33, ,r2, 930 N.W.2d 653, 655. Under Venetie, even if the federal 

government provides "health, social, welfare, and economic programs to 

the Tribe," those types of programs are classified as "general federal 

aid[,]" not "active federal control" that proves "federal superintendence." 

522 U.S. at 534. 

The State and its subdivisions are responsible for the care and 

superintendence of Lake Andes: the city of Lake Andes maintains the 

roads; Charles Mix County provides law enforcement services to the city; 

the Lake Andes School District provides educational services; and the 

Lake Andes Fire Department provides fire protection s ervices. SR2:501-

23. It is true that the Yankton Sioux Tribal Police has an office in Lake 

Andes, but there are some parcels of land in Charles Mix County that 

still constitute Indian country, so the tribal law enforcement services are 

needed there. SR2:263. Further, the land at issue is not held in trust, 

and it is not under the "absolute jurisdiction and control of the United 

States" or "under the jurisdiction and control of Congress for all 

governmental purposes relating to the guardianship and protection of the 

Indians" like other dependent Indian communities. Venetie, 522 U.S. at 
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533-34 (internal citations omitted). The Charles Mix County courthouse 

and jail where Winckler committed his crimes are not Indian Country 

under 18 U.S.C. 1151(b). 

iii. The Land Is Not an Indian Allotment with Unextinguished Title 
under 18 U.S.C. 1151(c) 

Under 18 U.S.C. 115 l(c), "all Indian allotments, the Indian titles to 

which have not been extinguished, including rights-of-way running 

through the same" are Indian country. The land at issue is not Indian 

country under 18 U.S.C. 115 l(c) because the Indian title was 

extinguished when the land was sold to a non-Indian. Bruguier, 1999 

S.D. 122, ,rs, 599 N.W.2d at 367. 

This Court quoted the U.S. Supreme Court to explain how "Indian 

title" is extinguished: 

The simple criterion is that as to all the lands thus described 
it was Indian country whenever the Indian title had not been 
extinguished, and it continued to be Indian country so long 
as the Indians had title to it, and no longer. As soon as they 
parted with the title, it ceased to be Indian country, without 
any further act of Congress, unless by the treaty by which 
the Indians parted with their title, or by some act of 
Congress, a different rule was made applicable to the case. 

Bruguier, 1999 S.D. 122, ,r22, 599 N.W.2d at 373 (quoting Bates v. 

Clark, 95 U.S. 204 (1887)). "Indian title in common, or put another way, 

tribal title, ended when tribal ownership ended." Id. (citations omitted). 

In Bruguier, this Court held the State h as jurisdiction over allotted 

parcels no longer titled in Indian ownership. Id. if34, 599 N.W.2d at 

25 



376. Thus, the State had jurisdiction over Winckler because the land at 

issue is an allotment that passed to a non-Indian. Id. 

The Eighth Circuit examined jurisdiction on the Yankton Sioux 

Reservation under 18 U.S.C. 115 l(c). See generally Yankton Sioux Tribe, 

606 F.3d at 895 (8th Cir. 2010). The Eighth Circuit disagreed that the 

Yankton Sioux Reservation has been disestablished and described the 

boundaries: "[the] Reservation consists of allotted lands that remain in 

trust, additional lands taken into trust, and ceded lands reserved by the 

1894 Act." Id. at 897. But the Eighth Circuit held "lands originally 

allotted to tribal members which have passed out of Indian hands" are 

not part of the diminished reservation. Id. at 898 (quoting Gaffey, 188 

F.3d at 1030). Thus, despite disagreement on the disestablishment 

question, the Eighth Circuit and this Court agree that Indian title is 

extinguished on an allotment when it is sold to a non-Indian. Id. 

Because the former allotment at issue was sold to a non-Indian, the land 

is not Indian country under 18 U.S.C. 115 l(c). Brnguier, 1999 S.D. 122, 

,rs, 599 N.W.2d at 367. The circuit court properly exercised jurisdiction. 

II. 

NO 180-DAY VIOLATION OCCURRED. 

A. Background 

The State filed a Complaint against Winckler for failure to appear 

on November 14, 2023. SR: 1. On January 28 or 30, 2024, the clerk 

went to conduct an initial appearance and Winckler told the clerk he 
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would proceed pro se. 1 SR:75, 150,768. The magistrate court 

scheduled a preliminary hearing for February 13, 2024, but there, 

Winckler changed course and asked for court-appointed counsel. 

SR:768. The magistrate court found good cause for delay and set 

another hearing for February 27, 2024. SR:770. The next day, Winckler 

asked again for substitute counsel but disrupted the courtroom and 

needed to be restrained by law enforcement. SR: 151. The court denied 

his motion to fire his attorney. Id. 

In the meantime, the State filed an Indictment February 22, 2024, 

and an arraignment in circuit court for that Indictment was scheduled 

for March 11, 2024. SR:6, 75. While awaiting that arraignment, 

Winckler refused to speak with his counsel or leave his jail cell. SR:7-9. 

Eventually, the circuit court allowed his attorney to withdraw and 

appointed new counsel on March 11, 2024. SR:9. Winckler's 

arraignment on the Indictment happened on April 8, 2024. SR:75. The 

circuit court determined that "most of the delay" in the case thus far was 

"caused by the Defendant refusing to allow the clerk to complete his 

1 The record reflects confusion on whether a formal initial appearance 
took place. Winckler filed an eCourts summary of the case suggesting an 
initial appearance was held on January 30, 2024, according to a 
scheduling note. SR:75. However, the circuit court found no initial 
appearance before a judicial officer took place because Winckler refused. 
SR: 150. After Winckler's appellate briefs were filed, the State sought all 
missing transcripts from the circuit court in the underlying cases. There 
is no transcript of an initial appearance in CRI23-297. Where the trial 
court record is incomplete and not adequate to dispose of an issue, this 
Court presumes the circuit court acted properly. Graff v. Children's Care 
Hosp. & Sch., 2020 S.D. 26, i!16, 943 N.W.2d 484, 489. 
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initial appearance, his delay in getting Court appointed counsel for his 

preliminary hearing, and his letter motion ... requesting substitute 

counsel and the Court's consideration and resolution of that request." 

SR: 151. 

The circuit court scheduled trial for August 19 , 2024. SR: 12-13. 

Winckler moved to dismiss for lack of jurisdiction and a 180-day 

violation on August 14, 2024. SR: 151. According to the circuit court, 

"[i]t was agreed between the parties that all cases would be continued 

until the [c]ourt could resolve the Defendant's motion[s] . .. " SR: 151. 

Trial was rescheduled and occurred December 13 , 2024. SR:66, 688. 

B. Standard of Review 

This Court reviews de novo whether the State violated the 180-day 

rule. State v. Duncan, 2017 S.D. 24, ,r10, 895 N.W.2d 779,781. 

C. Analysis 

''There are two requirements 'for the 180-day period to commence: 

1) the defendant appears on a charging document; and 2) before a 

judicial officer."' Id. ,r 14, 895 N.W.2d at 781-82 (quoting State v. 

Sorensen, 1999 S.D. 84, ,r14, 597 N.W.2d 682, 684). Winckler argues 

his January 30, 2024, initial appearance on the Complaint is the start 

date for the 180-day calculation, so the August 19, 2024, trial date was 

202 days from his first appearance. WB :28. 

The magistrate court found good cause for the first delay in 

Winckler's postponed preliminary hearing because he changed his mind 
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about proceeding pro se. SR:770. The circuit court found Winckler 

caused the delays by his refusal to complete his initial appearance, 

belated request court appointed counsel, subsequent refusal to speak to 

counsel, and his pending motions including requesting substitute 

counsel, motion to dismiss for lack of jurisdiction, and motion to dismiss 

for violation of the 180 day rule. SR: 151. The circuit court properly 

found all delays were "caused by the Defendant's actions and motions[.]" 

SR: 151. 

Even if this Court determines January 30, 2024, to be the 

appropriate start of the calculation, Winckler caused delays that put the 

August 19, 2024, trial date within 180 days. Winckler initially 

proceeded prose, but then asked the magistrate court for court 

appointed counsel on February 13, 2024. SR:768. Winckler then 

refused to speak to his counsel or participate in initial proceedings, and 

new counsel was not appointed until March 11, 2024. SR:7, 9, 75. ''The 

failure of a defendant to maintain contact with his attorney which 

necessitates the withdrawal of the attorney [ ... ] is plainly attributable to 

the defendant." State v. Webb, 539 N.W.2d 92, 95 (S.D. 1995). 

Winckler's request for a hearing to ask for court-appointed counsel 

after insisting he would proceed prose, and his subsequent change in 

counsel after refusing to speak with his first court-appointment, caused 

a delay attributable to him. Id. Thus, the sixty-nine days between 

January 30, 2024, and April 8, 2024, should be excluded, resulting in 
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133 elapsed days. At the very least, the twenty-seven days between his 

request for counsel on February 13, 2024, and Goehring's replacement 

on March 11, 2024, should be excluded, which would total at most 175 

days elapsed. In either scenario, no 180-day violation occurred. Of 

course, all delays after August 19, 2024 , until the trial date are 

attributable to Winckler's motions to dismiss and should be excluded. 

SDCL 23A-44-5. l; State v. Two Hearts, 2019 S.D. 17, ,r 10, 925 N.W.2d 

503, 509. The circuit court did not err by denying Winckler's motion to 

dismiss. 

III. 

THE CIRCUIT COURT PROPERLY ADMITTED WINCKLER'S 
BOND FORM PAPERWORK. 

A. Standard of Review 

"[The] standard of review for evidentiary rulings 'requires a two­

step process: first, to determine whether the trial court abused its 

discretion in making an evidentiary ruling; and second, whether this 

error was a prejudicial error that in all probability affected the jury's 

conclusion."' State v. Hankins, 2022 S.D. 67, ,r20, 9 82 N.W.2d 21, 30. 

(quoting State v. Thoman, 2021 S.D. 10, i14 1, 955 N.W.2d 759, 772). 

''The t rial court['s] evidentiary rulings are presumed to be correct." Id. 

(quoting State v. Babcock, 2020 S.D. 71, i121, 952 N.W. 2d 750 , 757). An 

abuse of discre tion "is 'a fundamental error of judgment, a choice outside 

the range of pe rmissible choice s, a d ecision, which, on full consideration, 
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is arbitrary or unreasonable."' Id. ,r21, 982 N.W.2d at 30 (quoting State 

v. Delehoy, 2019 S.D. 30, ,r22, 929 N.W.2d 103, 109). Prejudicial error is 

when "in all probability [the error] produced some effect upon the jury's 

verdict and is harmful to the substantial rights of the party assigning it." 

Id. (quoting State v. Reeves, 2021 S.D. 64, ,r 11, 967 N.W.2d 144, 147). 

B. Analysis 

i. Exhibit 1 is not Inadmissible Hearsay 

The circuit court admitted Exhibit 1 under the business record 

exception to hearsay. SR:449. "Business records qualify for a hearsay 

exception if they are records of a regularly conducted business activity." 

State v. Dickerson, 2022 S.D. 23, ,r45, 973 N.W.2d 249, 265 (citation 

omitted). This exception necessitates: 

(A) The record was made at or near the time by-or from 
information transmitted by-someone with knowledge; 

(B) The record was kept in the course of a regularly 
conducted activity of a business, organization, 
occupation, or calling, whether or not for profit; 

(C) Making the record was a regular practice of that activity; 

(D) All the se conditions are shown by the testimony of the 
custodian or another qualified witness, or by certification 
that complies with a rule or a statute p ermitting 
certification; and 

(E) The opponent does not show that the source of 
information or the method or circumstances of 
preparation indicate a lack of trustworthiness. 
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State v. Tu.mer, 2025 S.D. 13, i!38, 18 N.W.3d 673, 686 (citing 

SDCL 19-19-803(6)). 

The State satisfied SDCL 19-19-803(6) by directing the circuit 

court's attention to the fact that Exhibit 1 was the circuit court's own 

record. SR:445-4 7. In evaluating Exhibit 1, the circuit court discussed 

the arraignment in the underlying controlled substances case that also 

occurred before it and from which the bond paperwork arose. SR:448. 

The circuit court commented on how it issued a pretrial order setting the 

pretrial conference date and how that information was relayed to the 

Sheriffs office, who then produced the bond paperwork and filed it with 

the Clerk of Courts. SR:445-47. This familiarity from the circuit court's 

own records that the office of the Sheriff-who was in the courtroom at 

the time of the arraignment-produced the bond paperwork satisfied the 

requirement that the proponent show the record was made by someone 

with knowledge. SDCL 19-19-803(6)(A); SR:44 5. 

The fact that the circuit court knew bond paperwork is regularly 

produced after it conducts arraignments satisfied that the record "was 

kept in the course of a regularly conducted activity of a[ n] [. . . ] 

occupation, or calling, whether or not for profit[,] [and] making the record 

was a regular practice of that activity[.]" SDCL 19-19-803(6)(B) and (C). 

Under SDCL 19-19-803(6)(D), the foundation can be shown "by the 

testimony of the custodian or another qualified witness." The State 

provided testimony from the Charles Mix County Clerk of Courts. 
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SR:510, 515-16. She testified the bond paperwork had been filed with 

the circuit court. SR:516. This testimony alongside the circuit court's 

high degree of familiarity with its own bond paperwork process and 

discussions with counsel during arguments met the 19-19-803(6) 

elements. SR:445-4 8. 

SDCL 19-19-803(6 )(E) permits the opponent to overcome the 

foundation with a showing that "the source of information or the method 

or circumstances of preparation indicate a lack of trustworthiness." 

Winckler argues Exhibit 1 is not trustworthy because his bond 

conditions changed at one point and it is not signed by the circuit court. 

WB:32. But nothing about the circuit court's ability to acknowledge 

what happened at its own arraignment or how bond paperwork is 

produced in its criminal cases requires the bond conditions to remain 

static or the documents to be signed by the Judge, and Winckler 

produced no law stating as much. WB:32. Winckler failed to cast any 

doubt on the trustworthiness of the bond paperwork b ecause it is so 

intimately tied to the circuit court's conduct of its own business. Thus, 

the circuit court did not make a choice outside the range of p ermissible 

choices by finding proper foundation existed for the bond paperwork to 

a dmit it as a business records exception to hearsay. Hankins, 202 2 S.D. 

6 7, ,t20, 982 N.W.2d a t 30. 

ii. Exhibit 1 is Relevant and Passes the Balancing Test 

Winckler br iefly alluded to Rule 403 Balan cing in his a rgument 
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that Exhibit 1 was inadmissible hearsay. WB:32. "All relevant evidence 

is admissible[.]" State v. Belt, 2024 S.D. 82, i'f23, 15 N .W.3d 732, 738 

(quoting SDCL 19-19-402). "Evidence is relevant if: (a) [i]t has any 

tendency to make a fact more or less probable than it would be without 

the evidence; and (b) [t]he fact is of consequence in determining the 

action." Id. (quoting SDCL 19-19-401). "A 'court may exclude relevant 

evidence if its probative value is substantially outweighed by a danger of 

one or more of the following: unfair prejudice, confusing the issues, 

misleading the jury, undue delay, wasting time, or needlessly presenting 

cumulative evidence."' Id. (quoting SDCL 19-19-403). ''The moment 

evidence is found relevant, the scale 'tips emphatically in favor of 

admission' absent its probative value being substantially outweighed by 

Rule 403 concerns." Id. i'f24, 15 N.W.2d at 738 (quoting State v. Richard, 

2023 S.D. 71, i'f23, 1 N.W.3d 654, 660). 

Exhibit 1 was relevant because it showed that Winckler knew he 

was supposed appear at a pretrial conference on November 8, 2023. 

SR:265. Given this relevance and the deference granted the trial court, it 

cannot be said the circuit court made an impermissible choice by 

admitting Exhibit 1, especially when Winckler's argument for the 

relevance being outweighed erroneously depends on it not satisfying 

SDCL 19-19-803(6). Hankins, 2022 S.D. 67, i'f20, 982 N.W.2d at 30. 
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iii. Exhibit 1 did not Violate Winckler's Right to Confront 
Witnesses 

Winckler argues Exhibit 1 violated his right to confront witnesses 

because he was not allowed to cross-examine the person who wrote it. 

WB:31. "[In] Crawford v. Washington, the [U.S. Supreme] Court 

instructed that the right to confrontation delineated in the Sixth 

Amendment requires exclusion of out-of-court testimonial statements[.]" 

State v. Richmond, 2019 S.D. 62, i!24, 935 N.W.2d 792, 759-800 (citing 

541 U.S. 36, 68-69). The U.S. Supreme Court "identified certain types of 

hearsay evidence that are categorically non-testimonial. These include 

business records[.]" Id. ,r28, 935 N.W.2d at 800-01. Thus, because 

Exhibit 1 meets the business records exception, it is categorically non­

testimonial, and the circuit court did not abuse its discretion by 

admitting it. Id.; Hankins, 2022 S.D. 67, ,r20, 982 N.W.2d at 30. 

Finally, even if this Court determines Exhibit 1 should not have been 

admitted, the strength of the State's case outlined in Section V. B. shows 

Winckler suffered no prejudice because the jury's verdict would not have 

changed without it. Hankins, 2022 S.D. 67, '1[20, 982 N.W.2d at 30. 

IV. 

THE CIRCUIT COURT DID NOT ADMIT PRIVILEGED LAWYER-CLIENT 
COMMUNICATIONS. 

A. Standard of Review 

The same standard in Section III. A. of this brief applies to this 

analysis. 
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B. Analysis 

Winckler argues the circuit court improperly admitted Exhibit 5 

because it contained a statement by Goehring that he wrote Winckler 

telling him when the pretrial conference was and telling him to be there. 

WB:33-34. He also argues Goehring should not have been allowed to 

testify at all. WB:34. 

"Four minimum elements exist to invoke [lawyer-client] privilege: 

(1) a client; (2) a confidential communication; (3) the communication was 

made for the purpose of facilitating the rendition of professional legal 

service s to the client; and (4) the communication was made in one of the 

five relationships enumerated in SDCL [19-19-502(b)]." Voorhees Cattle 

Co., LLP v. Dakota Feeding Co., LLC, 2015 S.D. 68, ,r10, 868 N.W.2d 399, 

405 (quoting State v. Rickabaugh, 361 N.W.2d 623, 624-25 (S.D.1985)). 

"It is the client, not the attorney, with whom the lawyer-client privilege 

reposes." Id. (quoting State v. Catch the Bear, 352 N.W.2d 640, 645 (S.D. 

1984)). 

While Goehring reminding Winckler of a court date via letter 

satisfied the first, third, and fourth minimum elements, the second 

element requires the communication to be confidential. Id. A 

communication is confidential "ifnot intended to be disclosed to third 

persons other than those to whom disclosure is made in furtherance of 

the rendition of professional legal services to the client or those 

reasonably necessary for the transmission of the communication." SDCL 
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19-19-502(a)(5) (emphasis added). In overrnling Winckler, the circuit 

court referenced Exhibit 5 and reasoned "it is the day of the hearing that 

he's charged with missing that led to the failure to appear charge. I 

called the case, asked his lawyer where his client is. I note that he does 

not appear." SR:4 59. This reflected that the pretrial hearing date was 

known by all parties and part of the record, so Goehring referencing that 

he reminded Winckler of the date did not involve a confidential 

communication. SDCL 19-19-502(a)(5). Rather, the communication 

was simply the date of the pretrial conference, which was public record 

the circuit court set and the parties already knew about. SR:268, 281. 

Winckler did not have lawyer-client privilege because neither Goehring 

nor Exhibit 5 conveyed confidential information. Voorhees Cattle Co., 

LLP, 2015 S.D. 68, i!l0, 868 N.W.2d at 405. 

Regarding Goehring not being able to testify at all, the circuit court 

ruled "ther[e] [are] ce rtain things that [Goehring] can observe and testify 

to as a fact that do not involve a confidential attorney client privilege ... 

saying that he was there at the time of the pretrial conference and the 

defendant did not appear[,] is not anything protected by attorney-client 

privilege. There's no communication going on. Just that there 's a 

gentleman there without his client." SR:539-40. That reasoning 

reflected that SDCL 19-19-502 prohibits testimony a bout specific types 

of communications, so a blanket testimony ban is unsupported by the 

plain langua ge of the statute. In fact, SDCL 19-19-502 (d) envisions 
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scenarios where no privilege applies, so there is not an absolute 

prohibition on a lawyer testifying about a client. SR:539-40. The circuit 

court did not make a choice outside the range of permissible choices by 

allowing Exhibit 5 or Goehring as a witness. Hankins, 2022 S.D. 67, 

,r20, 982 N.W.2d at 30. But if this Court determines Exhibit 5 or 

Winckler's testimony should not have been admitted, the strength of the 

State's case outlined in Section V. B. shows Winckler suffered no 

prejudice. Hankins, 2022 S.D. 67, ,r20, 982 N.W.2d at 30. 

V. 

THE CIRCUIT COURT PROPERLY DENIED WINCKLER'S MOTION FOR 
JUDGMENT OF ACQUITTAL. 

A. Standard of Review 

''The denial of a motion for judgment of acquittal is a question of 

law [this Court] review[s] de novo." State v. Rogers, 2025 S.D. 18, i!48, 

19 N.W.3d 17, 30 (quoting State v. Harruff, 2020 S.D. 4, ,r15, 939 

N.W.2d 20, 25). ''The standard is 'whether the evidence was sufficient to 

sustain a conviction."' Id. (quoting Harruff, 2020 S.D. 4, ,r15, 9 39 N.W.2d 

a t 25)(othe r cita tion omitted). "When mea suring the sufficiency of the 

evide nce , [this Court a sks] whether, after viewing the evidence in the 

light most favorable to the prosecution, any rational trier of fact could 

have found the essential elem ents of the crime beyond a r easonable 

doubt." Id. (quoting Harruff, 2020 S.D. 4, i!15, 9 39 N.W.2d at 

25)(cleaned up). "[This Cour t acce pts] the evidence and the most 
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favorable inferences fairly drawn therefrom, which will support the 

verdict." Id. (quoting HaTTUff, 2020 S.D. 4, ,r15, 939 N.W.2d at 25)(other 

citation omitted). "This Court will not resolve conflicts in the evidence, 

assess the credibility of witnesses, or evaluate the weight of the 

evidence." Id. (quoting Harruff, 2020 S.D. 4, ,r 15, 939 N.W.2d at 25). 

B. Analysis 

The jury convicted Winckler of violating SDCL 23A-43-31, which 

provides: 

Any person who, having been released pursuant to this 
chapter, fails to appear before any court or judicial officer as 
required shall [ ... ]: 

( 1) If he was released in connection with a charge of a felony, 
or while awaiting sentence or pending appeal or certiorari 
after conviction of any offense, be guilty of a Class 5 
felony[.] 

SR:335, 355. Thus, the State needed to prove Winckler: 1) was released 

on bond; 2) was required to appear in court; and 3) did not appear. Id. 

The State's case consisted of testimony by two witnesses: Charles 

Mix County Clerk of Courts Jennifer Robertson and Winckler's former 

counsel Goehring. SR:510, 525. Robertson testified Winckler pleaded 

not guilty at an arraignment hearing in July 2023. SR:512-13. The 

State used her to admit Exhibit 2, a standard Order setting the time for 

Winckler's jury trial in that case. SR:268, 513. The Order specified that 

Winckler needed to appear at a pretrial conference on November 8, 2023. 

SR:268, 514. She testified the judge signed that Order and she filed it in 

Odyssey, which meant Winckler's counsel received a copy. SR:514- 15. 
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The State also used her to admit Exhibit 1. SR:515-16. Robertson 

testified that Exhibit 1 also specified Winckler needed to appear in Court 

on November 8, 2023, at 1:30 p.m, which matched the time on Exhibit 2. 

SR:516-17. She also told the jury that Winckler did not appear at the 

pretrial conference on that date. SR: 517. 

"[This Court accepts] the evidence and the most favorable 

inferences fairly drawn therefrom, which will support the verdict." 

Rogers, 2025 S.D. 18, -,[48, 19 N.W.3d at 30 (quoting Harruff, 2020 S.D. 

4, -,[15, 939 N.W.2d at 25)(other citation omitted). The jury could infer 

from Robertson's testimony that Winckler did not attend his pretrial 

conference that he was not in custody and compelled to attend, and 

therefore was out on bond. SR: 517. They could see from Exhibit 2 that 

Winckler knew his pretrial conference date and requirement to attend it. 

SR:268. And they knew from Robertson's testimony that he did not 

appear at the pretrial conference. SR:517. Because they showed 

Winckler was released on bond, knew about a pretrial conference date, 

and did not appear, Robertson's testimony and Exhibit 2 alone are 

sufficient to establish the elements of SDCL 23A-43-31 for a rational trier 

of fact. Rogers, 2025 S.D. 18, -,[48, 19 N.W.3d at 30. Exhibit 1 

strengthened the State's case and further demonstrated the elements 

were met by showing his bond conditions and his knowledge he had to 

attend his pretrial conference. SR:265-67. 

Goehring testified that he was Winckler's counsel at the 
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arraignment in the underlying case. SR:527-28. The State used 

Goehring to admit Exhibit 4, which was the redacted transcript of that 

arraignment. SR:280-81, 527-28. Goehring testified the circuit court 

advised he and Winckler that the pretrial conference was on November 8, 

2023, and Exhibit 4 showed the same. SR:281, 528. The State also 

offered Exhibit 5 through Goehring, who read aloud for the jury his 

statement at the pretrial conference that he had written Winckler telling 

him to come to it. SR:285-86, 532-33. Exhibit 5 also stated Winckler 

posted bond, which is an aspect of the Exhibit he has not argued was 

impermissible or should have been redacted. SR:286; See generally WB. 

Goehring also testified he received Exhibit 2 from Odyssey filing. 

SR:533. A rational trier of fact could find the elements of SDCL 23A-43-

21 met with only Exhibit 4 or Exhibit 5 and Robertson's testimony, but 

the additional evidence was admissible and bolstered the State's case. 

Rogers, 2025 S.D. 18, i148, 19 N.W.3d at 30. The circuit court did not 

err in denying Winckler's motion for judgment of acquittal. Id. 
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CONCLUSION 

Based on the foregoing arguments and authorities, the State 

requests that Winckler's convictions and sentences be affirmed. 

Respectfully submitted, 

MARTY J. JACKLEY 
ATTORNEY GENERAL 

Isl Jacob R . Dempsey 
Jacob R. Dempsey 
Assistant Attorney General 
1302 East Highway 1889, Suite 1 
Pierre, SD 57501-8501 
Telephone: (605) 773-3215 
Email: atgservice@sta te.sd .u s 

4 2 



CERTIFICATE OF COMPLIANCE 

1. I certify that the Appellee's Brief is within the limitation 

provided for in SDCL 15-26A-66(b) using Bookman Old Style typeface in 

12-point type. Appellee's Brief contains 9,601 words. 

2. I certify that the word processing software used to prepare 

this brief is Microsoft Word 2016. 

Dated this 12th day of September 2025. 

Is/ Jacob R. Dempsey 
Jacob R. Dempsey 
Assistant Attorney General 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on September 12, 2025, a 

true and correct copy of Appellee's Brief in the matters of State of South 

Dakota v. Hazen Hunter Winckler, Appeal No. 31006, was served via 

electronically through Odyssey File and Serve on Tucker Volesky at 

tucker. volesky@tuckervoleskylaw.com. 

Is/ Jacob R. Dempsey 
Jacob R. Dempsey 
Assistant Attorney General 

43 



REPLY BRIEF OF APPELLANT 

IN THE SUPREME COURT 
OFTHE 

STATE OF SOUTH DAKOTA 

STATE OF SOUTH DAKOTA, 

Plaintiff and Appellee, 

vs. NO. 31006 

HAZEN HUNTER WINCKLER, 

Defendant and Appellant. 

APPEAL FROM THE CIRCUIT COURT 

OFTHE 

FIRST JUDICIAL CIRCUIT 

CHARLES MIX COUNTY, SOUTH DAKOTA 

HONORABLE BRUCE V. ANDERSON 
CIRCUIT COURT JUDGE 

TUCKER J. VOLESKY 
Attorney at Law 

305 N. Kimball, PO Box 488 
Mitchell, SD 57301 

Email: tucker .volesky@tuckervoleskylaw.com 

ATTORNEY FOR DEFENDANT AND APPELLANT 

Filed: 10/14/2025 4:16 PM CST Supreme Court, State of South Dakota #31006 



MARTY JACKLEY 
Attorney General 

Jacob R. Dempsey 
Assistant Attorney General 
1302 East Highway 1889, Suite 1 
Pierre, SD 57501 

And 

STEVEN R. COTTON 
Charles Mix County State's Attorney 
PO Box 370 
Lake Andes, SD 57356 

Attorneys for Appellee 

Notice of Appeal Filed: February 6, 2025 



TABLE OF CONTENTS 

PAGE(S) 

APPELLANT'S APPENDIX-TABLE OF CONTENTS ....................... . .......... ii-iii 

TABLE OF AUTHORITIES ............... . ........... ...... .................. . ........... . .. .. ... .iv 

PRELIMINARY STATEMENT ........................................................ . ........... 1 

JURISDICTIONAL STATEMENT ..................... . ............... . . . ...... . ....... .. . . ...... 2 

STATEMENT OF THE CASE AND FACTS ......................... . . . ...... . . . ...... . . . ...... 2 

REPLY ARGUMENT ... .................................. . . . ................................... 2-18 

CONCLUSION ........ . .............................. . .... . .. . . . ....... . ...... . . . . ..... . . . ... . . . .... 18 

CERTIFICATE OF COMPLIANCE 

CERTIFICATE OF SERVICE 



APPELLANT'S APPENDIX-TABLE OF CONTENTS 

PAGE(S) 

nJDGMENT OF CONVICTION [SR 355-357] .......... . ................. . ............. . App. 1-3 

STIPULATION AND AGREEMENT [SR 340-342] ...... . ........ . ........ . ...... . .. App. 4-6 

TRIAL TRANSCRIPT [SR 438-588] ...... . ..... . . .. ........ . ........ . ........ . ...... App. 7-123 

MEMORANDUM DECISION (180-day Rule) [SR 150-152] ......... . ........ App. 124-126 

ORDER DENYING DEFENDANT'S MOTION TO DISMISS (Jurisdiction) [SR 141] 

....................................................................................... App. 127 

MEMORANDUM DECISION (Jurisdiction) [SR 118-139] ..... . ........ . ..... App. 128-149 

MOTION HEARING TRANSCRIPT (Jurisdiction) [SR 374-401] ............ App. 150-177 

MOTION TO DISMISS (Jurisdiction) [SR 23-24] ... . ... . . ...................... App. 178-179 

AFFIDAVIT OF TUCKER J. VOLESKY [SR 63-65] ........................... App. 180-182 

TREATY, April 19, 1858, 11 Stat. 743-749 [SR 24 n. 1, 63-65, Ex. 1] ....... App. 183-190 

U.S. TRUST PATENT, May 8, 1891 [SR 24 n. 1, 63-65, Ex. 3] ............... App. 191-192 

ACT OF CONGRESS, August 15, 1894, 28 Stat. 286, 314-319 [SR 24 n. 1, 63-65, Ex. 4] 

................... . .................... . ........ . ..... . .. . ........ . ........ . ..... App. 193-202 

18 U.S.C. § 1151. ............................ . ................................... . .......... App. 203 

MOTION TO DISMISS EXHIBIT 11 [SR 24 n. 1, 63-65] ... . ...... . .... . ... . . App. 204-206 

MOTION TO DISMISS EXHIBIT 12 [SR 24 n. 1, 63-65] ..................... App. 207-209 

MOTION TO DISMISS EXHIBIT 13 [SR 24 n. 1, 63-65] .......... ... ...... . . App. 210-213 

MOTION TO DISMISS EXHIBIT 14 [SR 24 n. 1, 63-65] ..................... App. 214-219 

MOTION TO DISMISS EXHIBIT 16 [SR 24 n. 1, 63-65] ... . .. ...... . ........ App. 220-227 

MOTION TO DISMISS EXHIBIT 17 [SR 24 n. 1, 63-65] ..................... App. 228-230 

11 



MOTION TO DISMISS EXHIBIT 18 [SR 24 n. 1, 63-65] .......... . . . ........ App. 231-232 

MOTION TO DISMISS EXHIBIT 19 [SR 24 n. 1, 63-65] ..................... App. 233-244 

MOTION TO DISMISS EXHIBIT 20 [SR 24 n. 1, 63-65] ..................... App. 245-247 

MOTION TO DISMISS EXHIBIT 21 [SR 24 n. 1, 63-65] .... . . ........ . ...... App. 248-259 

MOTION TO DISMISS EXHIBIT 22 [SR 24 n. 1, 63-65] ................... . . App. 260-318 

MOTION TO DISMISS EXHIBIT 23 [SR 24 n. 1, 63-65] ..................... App. 319-325 

SDCL 16-18-Appx., Rule 1.6 .................................... . . . ................. App. 326-329 

SDCL 19-19-502 ............................. . ........... .. ................ .. .... . .... App. 330-331 

111 



TABLE OF AUTHORITIES 

CASES: PAGE(S): 

Alaska v. Native Village of Venetie Tribal Gov't, 522 U.S. 520 (1998) 
............................................................... 3, 4, 5, 6, 7, 8, 9, 10, 11, 13 14 

Ash Sheep Co. v. United States, 252 U.S. 159 (1920) ......................................... 15 
Bates v. Clark, 95 U.S. 204 (1887) .................................... .. .. .............. 14, 15, 16 
Blatchford v. Gonzales, 100 N.M. 333 (1983-NMSC-060) .................. . ................ 16 
Bruguier v. Class, 1999 S.D. 122, 599 N.W.2d 364 ................................ 3, 13, 14, 15 
McGirt v. Oklahoma, 140 S. Ct. 2452 (2020) .............. .. ................. 3, 7, 9, 13, 15, 16 
Solem v. Bartlett, 465 U.S. 463 (1984) .......... .. ................ .. ................. 3, 15, 17, 18 
South Dakota v. Yankton Sioux Tribe, 522 U.S. 329 (1999) ................................. 15 
State v. Greger, 1997 S.D. 14, 599 N.W.2d 854 ............................ .. .................. 11 
The American Fur Company v. The United States, 2 Pet. 358 (1829) ............ . . . ........ 16 
United States v. Celestine, 215 U.S. 278 (1909) ................................... .... ......... 15 
United States v. Kagama, 118 U.S. 375 (1886) ................................................... 7 
United States v. McGowan, 302 U.S. 535 (1938) .............................. 6, 7, 8, 9, 10, 13 
United States v. Pelican, 232 U.S. 442 (1914) ................................. .... 6, 8, 9, 10, 13 
United States v. Perrin, 232 U.S. 478 (1914) .............. .. .............................. 7, 8, 13 
United States v. Sandoval, 231 U. S. 28 (1913) .................................... 6, 8, 9, 10, 13 
United States v. Shoshone Tribe oflndians, 304 U.S. 111 (1938) ...... . .. .... .. .... .... .. .. 16 
Yankton Sioux Tribe v. U.S. Army Corps of Engineers, 606 F.3d 895 (8th Cir. 2010) ... 17 
Yankton Sioux Tribe v. Gaffey, 188 F.3d 1010 (8th Cir. 1999) ............... 3, 5, 13, 14, 18 

CONSTITUTIONS, TREATIES, AND STATUTES 

18 U.S.C. § 1151 ............................ . . ... . .............................. . . . . . . ................ 2 
18 U.S.C. § 115l(a) ......................................................................... 3, 14, 17 
18 U.S.C. § 115l(b) ...................................... . ............................. . ......... 3, 14 
18 U.S.C. § 115l(c) ........................................................................ 14, 17, 18 
43 U.S.C. § 1601 ............................. . .. . ................................ . ................... .4 
43 U.S.C. § 160l(b) ........................................................................... 4, 5, 10 
43 U.S.C. § 1605 .. .... .. ... .... ... .. .... .... .... . . .. .. .... .. ... .... ... .. .... . .. . .. ... ... .. ......... .. 4 
43 U.S.C. § 1607 ................................................................ .. .................. .4 
43 U.S.C. § 1613 ........................... .. .................................. ... ................... 4 
1897 Act, c. 109, 29 Stat. 506 ... .... ... .. ... .. . . .... ..... .. ...................................... 8, 9 
1894 Act, 28 Stat. 286, 314-318 ................................ .. . . ......... 2, 4, 6, 9, 12, 16, 17 
1858 Treaty, 11 Stat. 743-747 ........................ .. ...................... 2, 4, 6, 9, 12 16, 17 
SDCL 19-19-20l(b) ................................................................................. ll 
SDCL 23A-32-2 .......................................................................... . ........... 2 

lV 



IN THE SUPREME COURT 
OF THE 

STATE OF SOUTH DAKOTA 

STATE OF SOUTH DAKOTA, 
Plaintiff and Appellee, 

vs. 

HAZEN WINCKLER, 
Defendant and Appellant. 

) 
) 
) 
) 
) 
) 

PRELIMINARY STATEMENT 

No. 31006 

The Settled Record will be referred to by the designation "SR." Appellant's 

Appendix will be referred to by the designation "App" and is cross-referenced to the 

Settled Record in the foregoing Appendix Table of Contents. Hazen Winckler, 

Defendant and Appellant, will be referred to as "Winckler." Winckler's Appellant Brief 

filed in this appeal, No. 31006, will be referred to by the designation "WB." The State of 

South Dakota, Plaintiff and Appellee, will be referred to as ''the State." The State's 

Appellee Brief in this appeal, No. 31006, will be referred to by the designation "SB." All 

document designations will be followed by the appropriate page numbers. 

Consistent with Winckler's opening briefing (WB 1), Winckler's coinciding 

appeals, No. 31006 (11CRI23-297) and No. 31007 (11CRI24-085), encompass the same 

jurisdictional issue. Winckler's arguments in No. 31006 focus on the specific legal 

questions under 18 U.S.C. § l 15l(b) and (c), and his arguments in No. 31007 focus on 

the specific legal questions under 18 U.S.C. § l 15l(a). All arguments under 18 U.S.C. § 

115l(a), (b), and (c) apply equally as well in both appeals with respect to the 

jurisdictional issue raised, which Winckler joins for consideration in each appeal. 
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JURISDICTIONAL STATEMENT 

The parties agree that this Court has jurisdiction under SDCL 23A-32-2. (WB l; 

SB 2). 

STATEMENT OF THE CASE AND FACTS 

The parties agree, and the circuit court found that "defendant [Winckler] is an 

enrolled member of the Yankton Sioux Tribe, and that all defendant's alleged crimes 

occurred on the same tract of land ... " (SR 119-120; SB 4). The said tract of land - part 

of the aboriginal lands of the Yankton Sioux Indians reserved in the 1858 Treaty, 11 Stat. 

743-747, subsequently allotted by US Trust Patent dated May 8, 1891, and specifically 

guaranteed to the Tribe in perpetuity in the Act of 1894, 28 Stat. 314-318 (App. 184-202) 

- is included in what is now Lake Andes. 

REPLY TO STATE'S ARGUMENTS 

This case is resolved by the fundamental principle that decisions about altering 

sovereign rights are the sole province of Congress, and Congress makes those decisions 

by speaking clearly in the text. The State's arguments across all subsections of 18 U.S.C. 

§ 1151 hinge on the premise that Indian land here is divested of its Indian country status 

whenever an individual Indian sells and transfers such land to an individual non-Indian. 

This is mistaken because Indian country is a form of sovereign status that can only be 

changed by Congress. And the notion that a sovereign claim to land depends on the race 

or status of the private landowner has never been prescribed by Congress. 

Indian country is defined under federal statute, 18 U.S. C. § 1151, to include all 

land within Indian reservations, dependent Indian communities, and Indian allotments 

where the Indian title has not been extinguished. This designation provides a geographic, 
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territorial basis for tribal sovereignty, where tribal and federal authority apply, and state 

jurisdiction is generally excluded or limited unless explicitly authorized by Congress. 

The recognition of Indian country as a distinct jurisdictional space is a form of sovereign 

status that is not lightly revoked, nor subject to divestiture merely by the transfer of 

land's legal title from an individual Indian to an individual non-Indian. See McGirt v. 

Oklahoma, 140 S. Ct. 2452, 2464 (2020). 

1. Indian Country, the Yankton Sioux Reservation, under 18 U.S.C. § 1151(a). 

Reservation status persists absent clear congressional disestablishment. 

Bruguier/Gaffey's incremental diminishment is incompatible with Solem/McGirt. 

Winckler's reply to the State's arguments under 18 U.S.C. § l 15l(a) is set forth in the 

Reply Brief of Appellant in appeal no. 31007 and incorporated herein by this reference. 

2. A Dependent Indian Community Exists under 18 U.S.C. § 1151(b). 

With respect to dependent Indian community status under 18 U.S.C. § l 15l(b), 

the State discusses and compares the United States Supreme Court's decision in Alaska v. 

Native Village of Venetie Tribal Gov't, 522 U.S. 520 (1998) [Venetie], but while 

conceding that the lands at issue in this case were set aside for the Yankton Sioux, the 

State directly relies upon Bruguier for its principal argument, that ''the status of the land 

changed when it was sold in fee to a non-Indian." (SB 22 (citing Bruguier v. Class, 1999 

S.D. 122, ,r,r 4-5, 599 N. W.2d 364, 366-67)). As discussed in Winkler's briefing under § 

1151 (a), this theory of incremental diminishment taken from Bruguier is erroneous and 

should not be adhered to. Further, the US Supreme Court's decision in Venetie does not 

support the proposition advanced by the State in that regard. Venetie is materially 

distinguishable on statutory text and purpose and does not require the same result here. 
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In Venetie, the N eets 'aii Gwich' in Indians of northern Alaska had been set aside 

lands by the Secretary of Interior in 1943 creating their reservation, which remained a 

reservation until it was revoked in 1971 when Congress passed the Alaska Native Claims 

Settlement Act (ANCSA), 43 U.S.C. § 1601 et seq., "a comprehensive statute designed to 

settle all land claims by Alaska Natives." Venetie, 522 U.S. at 523. "In enacting 

AN CSA, Congress sought to end the sort of federal supervision over Indian affairs that 

had previously marked federal Indian policy." Id., at 523-24. Importantly, ANCSA's text 

expressly stated that the goals of the statute were to be accomplished " ... without 

establishing any permanent racially defined institutions, rights, privileges, or obligations, 

[and] without creating a reservation system or lengthy wardship or trusteeship." Id., 522 

U.S. at 524 (quoting§ 1601(b)) (alteration and emphasis in Venetie). Accordingly, 

"ANCSA revoked 'the various reserves set aside for Native use' by legislative or 

executive action ... and completely extinguished all aboriginal claims to Alaska land." Id. 

(citing§§ 1603, 1618(a)). In doing so, "Congress authorized the transfer of $962.5 

million in federal funds and approximately 44 million acres of Alaska to state-chartered 

private business corporations that were to be formed pursuant to the statute[.]" Id. (citing 

§§ 1605, 1607, 1613). 

From this background of ANCSA, two preliminary points are noted for 

foundation in comparison to the Act of 1894. First, and as further demonstrated below, 

Congress's 1971 passage of ANCSA is inapposite to the passage of the 1894 Act, as the 

two statutes were enacted almost 80 years apart to address different Tribes using different 

statutory content and language to accomplish different goals in different ways. Id., 522 

U.S. 523-24; compare 1894 Act, 28 Stat. 314-318; see also 1858 Treaty, 11 Stat. 743-
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747. Second, while the Yankton Sioux Tribe negotiated with the United States in the 

nature of treaty making1 for the terms enacted in the Act of 1894, it appears Congress 

acted unilaterally with the ANCSA. Id. 

In its decisional analysis, the Venetie Court found it significant that ANCSA 

"revoked the Venetie Reservation" and that "no Indian allotments are at issue." Venetie, 

522 U.S. 520, at 527. Thus, unlike the case at bar, where Yankton Sioux Reservation 

allotments are at issue under the 1894 Act and 1858 Treaty, Venetie recognized that no 

allotted lands were at issue in that case and the reservation had been explicitly eliminated 

by Congress "[i]n no clearer fashion" with ANCSA. Id., 522 U.S. at 532. The Supreme 

Court also found it significant that Congress expressly stated that AN CSA was passed 

"with the goal of avoiding 'any permanent racially defined institutions, rights, privileges, 

or obligations"' and that it "intended to avoid a 'lengthy wardship or trusteeship."' Id., 

522 U.S. at 532-33 (quoting ANCSA § 1601(b)). 

Here, by material contrast, with respect to the Yankton Sioux Reservation -

established from the Tribe's aboriginal holdings in the 1858 Treaty and subsequently 

allotted to Tribe members - Congress, in passing the 1894 Act, guaranteed the Yankton 

Sioux "Tribal rights" including ''the undisturbed and peaceable possession of their 

allotted lands," promised that "Congress shall never pass any act alienating any part of 

these allotted lands from the Indians," proscribed certain conduct on the ceded lands and 

1 Congress terminated treaty making with Indian tribes in 1871, but the United States 
continued to negotiate agreements with them in much the same manner as it had 
negotiated treaties. Yankton Sioux Tribe v. Gaffey, 188 F.3d 1010, 1020 n.9 (8th Cir. 
1999) (citation omitted). The 1892 agreement negotiated between the Yankton Sioux 
Tribe and the United States and ratified by Congress in the Act of 1894 itself was and has 
been sometimes referred to as a ''treaty." Id. 
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"upon any other lands within or comprising the reservations of the Yankton Sioux," and 

reaffirmed the 1858 Treaty stipulations and promises. 1894 Act, 24 Stat. 314-318, Arts. 

XIII, XIV, XVII, XVIII; 1858 Treaty, 11 Stat. 743-747. (App. 184-188, 200-201). In 

addition, the 1894 Act included specific provisions for continuing federal support and 

assistance for ''the care and maintenance" of the Tribe's most helpless members, "for 

schools and educational purposes" for the Tribe, and "for courts of justice and other local 

institutions for the benefit of said tribe." 1894 Act, Art. V. (App. 198). The 1894 Act 

also set aside part of the surplus, unallotted lands that were ceded and sold to the United 

States, "for agency, school, and other purposes[.]" 1894 Act, Art. VIII. (App. 199). 

Finally, after passing the 1894 Act, Congress has never passed any equivalent law or laws 

terminating the status of the Yankton Sioux allotted lands, nor otherwise revoking the 

provisions promising continuing federal support and protection. Quite simply, then, 

ANCSA's explicit language terminating the existing reservations in Alaska with stated 

purposes of ending federal supervision of Alaskan Natives, stands in stark contrast to the 

guarantees, protections, and promises found in the 1894 Act and 1858 Treaty. 

The State's brief ( at pp. 22-23) points to Venetie 's analysis and discussion of the 

federal set-aside requirement, Id., 522 U.S. at 532-533, where the Court addressed the 

Tribe's argument that the AN CSA lands were set aside with citations to United States v. 

McGowan, 302 U.S. 535, 538 (1938) (which cites United States v. Sandoval, 231 U.S. 

28, 46 (1913)); and United States v. Pelican, 232 U.S. 442,447 (1914). In this regard, 

the Venetie Court's language describing the nature of land ownership and use of the 

former Venetie Reservation under the AN CSA, as precluding it from finding that the land 

was federally set-aside by the Act, must not be read exceedingly broad to extrapolate a 
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generic, categorical rule based on considerations of private land ownership and use alone, 

or to conclude that the Indian country status of land may change merely because of its 

transfer to non-Indian fee ownership as the State argues. 2 

In United States v. McGowan, the United States Supreme Court considered what 

must be regarded as "Indian country" relative to a federal statute prohibiting the 

introduction of liquor therein, recognizing that while the term must be given meaning as 

defined in the statutes, "due regard must [also] be given to the fact that from an early 

period of our history, the Government has prescribed severe penalties to enforce laws 

regulating the sale of liquor on lands occupied by Indians under government 

supervision." Id., 302 U.S. 535, at 538; see also United States v. Perrin, 232 U.S. 478, 

482-83 (1914) (recognizing that lands ceded to the United States by the 1894 Act "have 

largely passed into private ownership" but that federal jurisdiction existed on those lands 

to enforce the liquor prohibition in Article XVII) ("These Indian tribes are the wards of 

the Nation .... there arises the duty of protection, and with it the power." (citing United 

States v. Kagama, 118 U.S. 375, 383 (1886)). The Supreme Court in McGowan thus 

determined that the Reno Colony, which had been established on lands purchased by the 

United States for "needy Indians ... to equip and supervise these Indians in establishing a 

permanent settlement," was Indian country and therefore subject to federal authority 

because "Congress possess the broad power of legislating for the protection of the 

2 See McGirt, 140 S. Ct. 2452, 2464-65 n.3-4 (2020); see also Id. , 140 S. Ct. at 2474-
2476 (addressing nature of dependent Indian community status). 
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Indians wherever they may be within the territory of the United States." Id., 302 U.S. at 

537-39 (citation omitted).3 

In United States v. Pelican, the Supreme Court likewise determined the question 

of whether land constituted "Indian country" and similarly considered a federal law 

prohibiting the introduction of intoxicating liquor "into the Indian country" which was 

expressly defined by the statute to "include any Indian allotment while title to the same 

shall be held in trust by the Government, or while the same shall remain inalienable by 

the allottee without the consent of the United States." Id., 232 U.S. at 447 (quoting Act of 

January 30, 1897, c. 109, 29 Stat. 506). Thus, while the statutory definition did not limit 

Indian country to only allotments held in trust, the Supreme Court concluded 

unsurprisingly that an allotment held in trust was Indian country. The Court reasoned 

that when the Colville Reservation was allotted in severalty and diminished to the extent 

of the unallotted lands, "the [allotted] lands remained Indian lands set apart for Indians 

under governmental care[.]" Id., 232 U.S. at 449. "We deem it to be clear that Congress 

had the power thus to continue the guardianship of the government ... and these [statutory] 

provisions leave no room for doubt as to the intent of Congress with respect to the 

maintenance of the Federal jurisdiction over the allotted lands[.]" Id., at 451 ( citing Perrin 

v. United States, supra, among other cases). 

3 Notably, while the Venetie Court described the lands of the Reno Colony as being held 
in ''trust," the lands of the Reno Colony were not allotted lands of a diminished 
reservation, but rather, they appear to have been lands purchased by the United States for 
"nonreservation Indians" wandering the State of Nevada. See McGowan, 302 U.S. at 537 
& n.3-5. 
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Thus, neither McGowan nor Pelican stand for the proposition that the status of 

lands federally set-aside for Indians, as in the 1858 Treaty and 1894 Act, lose that status 

if sold to anon-Indian as the State argues here.4 Instead, those cases reinforce the 

fundamental proposition reiterated in McGirt - that courts must look to the relevant Acts 

of Congress when determining lands ' Indian country or 'federally set-aside' status, as 

was done in respect to the AN CSA lands in Venetie. As discussed above, Yankton Sioux 

Reservation allotments were made from the Tribe's aboriginal holdings reserved in the 

185 8 Treaty, and with the Act of 1894, Congress further prescribed the manner that this 

country's guardianship over the Yankton Sioux would be carried out, including 

guarantees and promises with respect to the Tribe 's allotted lands. 1894 Act, Arts. XIII, 

XIV, XVII, XVIII. Congress also made specific provisions for continuing federal 

support and assistance for the benefit of the Tribe and its members occupying the lands. 

1894 Act, Arts. V, VIII, XVIII. Hence, the Yankton Sioux legal history found in the 

1858 Treaty and Act of 1894 is materially distinguishable from that of the Neets'aii 

Gwich'in people whose reservation was expressly revoked by the 1971 passage of the 

ANCSA, which eliminated previously existing Indian country in Alaska and was 

intended to end the country's guardianship over Alaskan Native nations. The status of 

the Yankton Sioux allotted lands guaranteed in the 1894 Act, on the other hand, has never 

4 McGowan and Pelican followed the United States Supreme Court's decision in United 
States v. Sandoval, 213 U.S. 28, which is also cited in Venetie in its discussion of federal 
superintendence. Id., 522 U.S. at 533-34. In Sandoval, the Court concluded that the land 
in question was Indian country by looking to the relevant federal statute which prohibited 
"the introduction of liquors into Indian country, which term shall also include all lands 
now owned or occupied by the Pueblo Indians of New Mexico." Id., 213 U.S. at 37 n.1 
(quoting Act of January 30, 1897, 29 Stat. 506, c. 109, as supplemented by§ 2 of the act 
of June 20, 1910, 36 Stat. 557, c. 310) (emphasis in Sandoval). 
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been modified or revoked by Congress nor has this country's guardianship over the 

Yankton Sioux been terminated. Having been recognized as federally set-aside and being 

occupied by an Indian community under federal supervision, the lands at issue in this 

case are more like the lands Sandoval, Pelican, and McGowan determined to be Indian 

country. The federal set-aside requirement for a dependent Indian community is, 

therefore, satisfied. 

With respect to the federal superintendence requirement, the State ignores the 

substance of the Indian country precedents cited and discussed in Venetie to assert that 

"[t]he inquiry is whether the entire community depends on the Federal Government, not 

just the Tribe members living in the community." (SB 23). The Supreme Court's 

decision in Venetie, however, plainly states that "while the federal set-aside requirement 

ensures that the land in question is occupied by an 'Indian community'; the federal 

superintendence requirement guarantees that the Indian community is sufficiently 

'dependent' on the Federal Government[.]" Venetie, 522 U.S. at 531. The Supreme 

Court determined the AN CSA ended federal superintendence over the Tribe's lands 

because it revoked the Venetie Reservation with the stated intent of settling all claims and 

"avoid a 'lengthy wardship or trusteeship."' Id., at 533 (quoting ANSCA § 160l(b)). In 

doing so, the Supreme Court also considered its earlier cases which found federal 

superintendence was present where "the Federal Government actively controlled the 

lands in question, effectively acting as a guardian for the Indians." Id. (citing McGowan, 

supra; Pelican, supra; Sandoval, supra). 

The State's arguments largely miss the legal question of federal superintendence. 

The State asserts ( at SB 23) that ''the population of Lake Andes is about two-thirds non-
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Indian" (citing State v. Greger, 1997 S.D. 14, ,r 29, 599 N.W.2d at 867). Paragraph 29 of 

Greger, however, discusses the population of Charles Mix County between 1890 and 

1910 and, without citing any source, asserts that "[n]on-Indians comprise over two-thirds 

of the population in the area." Id. The State also cites its briefing before the circuit court, 

which disclosed: "In the Lake Andes community, 38.4% of residents identify as 

American Indian or Alaska Native, 32.3% identify as White (non-Hispanic), 16% identify 

as Multiracial (non-Hispanic), and 12.1 % identify as Hispanic." (SB 23 (citing no. 31007, 

SR 313)). According to the U.S. Census Bureau 2020 Decennial Census, 5 Lake Andes 

had a total population of710 inhabitants, of which 343 are identified as "American 

Indian and Alaska Native alone" compared with 286 identified as "White alone, not 

Hispanic or Latino."6 Whatever the relevance of population statistics on the question of 

federal superintendence here, however, it is more telling that Lakes Andes is situated 

upon a Yankton Sioux allotment and demarcated as a Tribal Block Group by the federal 

government on the 2020 US Census Tribal Tract Map. (App. 209); (see WB 16 n. 7). And 

as the State pointed out, the Lake Andes School District maintains Indian Policies and 

Procedures as required by federal law "for any children claimed who reside on eligible 

Indian lands." (no. 31007, SR 521). 

What is particularly relevant to federal superintendence, as detailed in Winckler's 

opening brief (WB 17-21), is that the Yankton Sioux comprising the Indian community 

5https://data.census.gov/profile/Lake Andes city, Charles Mix County, South Dakota 
?g=060XX00US4602335100 ( official website of the United States government) (last 
accessed Sept. 27, 2025). 

6 These facts can be judicially noticed because they are generally known in the 
jurisdiction and can be accurately and readily determined from publicly available sources 
whose accuracy cannot reasonably be questioned. SDCL 19-19-20 l(b ); n.5, supra. 
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situated in Lake Andes rely upon continuing federal support and assistance for health 

care, law enforcement, transportation, housing, infrastructure, and education, among 

other Tribal programs, services, and local institutions dependent upon the Federal 

Government. Consistent with provisions in the 1858 Treaty and 1894 Act for continuing 

federal protection and supervision, the State does not dispute the fact that more than ten 

tribal programs operate for the benefit of the Yankton Sioux through federal support and 

assistance. (App. 215-219, 290). This includes Yankton Sioux Tribe Law Enforcement 

which maintains a Law Enforcement Center in Lake Andes. (SB 24); (App. 215,290, 

320-323). The Tribe, with federal support, "maintains 22 miles of Bureau oflndian 

Affairs (BIA) roads, including streets in Tribal communities and developments." (App. 

283-285, 290); (App. 229-30). The federal government continues to maintain an Indian 

agent serving the Yankton Sioux Tribe for the benefit of the Tribe and its members (App. 

211), as promised in the 1858 Treaty reaffirmed in the 1894 Act. Federal 

superintendence over the lands in question is further evidenced by the fact that the State 

denied the Yankton Sioux Tribe's requests for assistance with flooding at Lake Andes, 

stating, ''the tribe has Bureau of Indian Affairs funding, materials, tribal equipment and 

personnel[.]" (App. 229-30). And notwithstanding record evidence to the contrary, the 

State cites no authority establishing the relevance of its assertions that "neither the town 

of Lake Andes nor the courthouse or jail directly benefits from those services or 

programs [provided by the Federal Government for the Tribe]" and that "[t ]he programs 

and services are also spread across the county." (SB 23-24). 7 

7 As an example of evidence to the contrary, the entire community of Lake Andes 
certainly enjoyed the benefits of public safety, protection, and law and order when the 
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As demonstrated, these federally dependent Tribal programs, services, and other 

local institutions are specific to the Yankton Sioux occupying the lands in question and 

are not "merely forms of general federal aid," Venetie, 522 U.S. at 534. Considered with 

the guarantees and protections found in the 1858 Treaty and 1894 Act, they squarely 

comport with the retention of federal superintendence over the lands in question. 

The State finally argues that "the land at issue is not held in trust .. .like other 

dependent Indian communities." (SB 24 (citing Venetie, 522 U.S. at 533-34)). These 

"other dependent Indian communities" is an apparent reference to McGowan, Pelican, 

and Sandoval addressed above; but none of those cases stand for the proposition that only 

''trust" lands can be under federal superintendence. Cf. Perrin, supra. Only Pelican 

considered allotted land held in trust; and Pelican, which considered the relevant statutes 

at issue in that case, does not say that such land would no longer be under federal 

superintendence or constitute Indian country merely because it may pass out of 'trust. ' 8 

Other than what is stated in Gaffey and Bruguier, the State fails to cite any decisional 

authorities that hold Indian allotted land loses Indian country status merely because the 

trust period on an individual allotment expires. McGirt reaffirms that only Congress can 

change the status of Indian lands after being recognized as such. 

Thus, the mere fact that land has passed out of 'trust' status is not determinative 

of federal superintendence; rather, it is the showing of "active federal control over the 

federally dependent Tribal law enforcement apprehended the individual accused of 
murder at Lake Andes. (App. 320). 

8 In Sandoval, which preceded Pelican, it was noted that the Pueblos held their lands in 
fee simple title, but that did not preclude the Court from concluding that such lands were 
Indian country and thus "subject to the legislation of Congress enacted in the exercise of 
the Government's guardianship over those tribes and their affairs." Sandoval, 213 U.S. 
28, at 48 ( citing cases). 
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Tribe's land" - i.e., land federally set aside and thus occupied by an Indian community­

that "supports a finding of federal superintendence." Venetie, 522 U.S. at 534. The 

active federal control over the Yankton Sioux allotted lands at issue here is evidenced by 

the continuing presence of federally dependent tribal law enforcement, infrastructure, 

transportation, healthcare, education, housing, and other programs and local institutions 

that exist for the benefit and protection of the Yankton Sioux Indians - consistent with 

the 1858 Treaty and Act of 1894. Indeed, the Federal Government continues to "act as a 

guardian for the Indians" occupying the lands in question, Indian country under 18 

U.S.C. § l 15l(b). 

3. Yankton Sioux Indian Title to the Allotted Lands was Never Extinguished 
under 18 U.S.C. § 1151(c). 

As to sovereign Indian title and extinguishment under § 1151( c ), the State relies 

on Bruguier and Gaffey. (SB 25-26). But in Bruguier and Gaffey, only the Yankton 

Sioux Reservation under§ 115 l(a) was at issue, actually litigated, substantively 

considered and necessarily decided. Referring to § 1151( c) to frame the question under § 

1151 (a), however, the Bruguier Court, much like the court in Gaffey, took for granted an 

assumption that the race of the individual land owner affects the land's status, 

considering, "whether parcels originally allotted to individual Yanktons compose part of 

a permanent reservation under 18 U.S.C. § 115 l(a), or whether only those allotments still 

held in Indian hands are Indian country under 18 U.S.C. § 115l(c)." Id. , 1999 S.D. 122, ,r 

15, 599 N. W.2d at 370. That assumption ignores the distinction that "Indian title" under 

§ 1151 ( c) is a sovereign encumbrance preserved by the 1894 Act, and Congress has never 

passed a statute extinguishing that title. 
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To support its argument under§ 1151( c) here, the State cites Bruguier's quotation 

from Bates v. Clark, 95 U.S. 204, 208 (1887), and then quotes Bruguier's direct assertion 

that "Indian title in common, or put another way, tribal title, ended when tribal ownership 

ended." (SB 25 (quoting Bruguier, 1999 S.D. 122, at ,i 22)). The cited support for that 

assertion stems from language in Solem v. Bartlett, 465 U.S. 463, 468 (1984), cited in 

South Dakota v. Yankton Sioux Tribe, 522 U.S. 329, 346 (1999). These authorities do 

not support the assertion propounded by the Bruguier Court. 

The referenced portion of Solem discussed the surplus land Acts which "seldom 

detail whether opened lands retained reservation status or were divested of all Indian 

interests." Id. , 465 U.S. at 468.9 The Supreme Court referenced the notion that 

"reservation status of Indian lands" was thought "coextensive with tribal ownership" and 

identified three judicially defined categories of "Indian lands" at the tum of the century, 

i.e., trust lands, individual allotments, and open lands that had not been claimed by non-

Indians. Id. (citing Bates, supra; Ash Sheep Co. v. United States, 252 U.S. 159 (1920)). 

This language is not so constrained, absolute, nor a blanket rule of law generically 

applicable in the sense suggested by Bruguier - which ignored the limiting context of a 

general "turn-of the-century assumption[.]" Id. (emphasis added). Solem explicitly 

cautioned that Congress at the time "believed to a man" that reservations would soon 

vanish as Indians assimilated, but history proved otherwise. Id., at 268-69; see McGirt, 

140 U.S. , at 2465. Solem also explained that "[o]nce a block of land is set aside for an 

Indian reservation and no matter what happens to the title of individual plots within the 

9 Solem held, based on the relevant surplus land Act at issue, that the reservation in 
question was not diminished or disestablished. Id., 465 U.S., at 475-76. 
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area, the entire block retains its reservation status until Congress explicitly indicates 

otherwise." McGirt, 140 U.S., at 2468 (quoting Solem, 465 U.S., at 470 (citing United 

States v. Celestine, 215 U.S. 278, 285 (1909))). To change the status oflndian lands 

encumbered by Indian title also necessarily requires sovereign action. 

The flaw from Bruguier's use of 'Indian title,' 'tribal title,' and 'tribal ownership,' 

employed with a theory of incremental diminishment to ends of 'effective termination,' is 

that it ignores the sovereign nature oflndian title and "the most probative evidence of the 

Tribe's relationship to the land .. .in the treaties and statutes[.]" McGirt, 140 S. Ct. 2452, 

2476. And where Indian title is shown to exist, whether by immemorable use and 

occupancy or recognition in a treaty or statute (see WB 21-25 n.9), extinguishment is not 

accomplished merely by the sale of an individual parcel of land and transfer of legal title 

from an individual Indian to an individual non-Indian. "To accomplish that [i.e., 

extinguishment] would require an act of cession, the transfer of a sovereign claim from 

one nation to another." McGirt, 140 S. Ct. at 2464 (citation omitted). In other words, 

changing who holds legal title to pieces of land through private real estate transactions is 

not the same as changing the land's sovereign status, as Bates v. Clark itself equated 

extinguishment of Indian title to Indians parting with their title by sovereign action -

"treaty" or "act of Congress." See Id., 95 U.S. at 208 (citing The American Fur Company 

v. The United States, 2 Pet. 358 (1829)); see also United States v. Shoshone Tribe of 

Indians, 304 U.S. 111, 118 (1938) ("authority of the United States to prescribe title by 

which individual Indians may hold tracts selected by them within the 

reservation ... detracts nothing from the tribe 's ownership"); Blatchford v. Gonzales, 100 

N.M. 333, 337 (1983-NMSC-060) (Congress has exclusive authority to extinguish Indian 
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title "irrespective of who holds the underlying fee title in the land" and "courts have 

required a showing of a clear and specific indication of congressional intent to extinguish 

Indian title" ( citing cases)). 

Without a doubt, by the 1858 Treaty, which affirmatively recognized their title, 

the Yankton Sioux "cede[d]" all their aboriginal holdings "except four hundred thousand 

acres thereof' for promises that included "the quiet and peaceable possession of the [ ... ] 

lands so reserved for their future home." Arts. 1-11, IV, 11 Stat. 743, 744. And in the Act 

of 1894, they "cede[d] and conveye[d] to the United States all their. . . title ... in and to all 

the unallotted lands" of the Yankton Sioux Reservation. Art. I, 28 Stat. 286,314 

( emphasis added). But as to the allotted lands, they did not part with their title. Rather, 

the 1894 Act reinforced their title by guaranteeing "Tribal rights" including ''the 

undisturbed and peaceable possession of their allotted lands," promising "Congress shall 

never pass any act alienating any part of these allotted lands from the Indians" and 

reaffirming the 1858 Treaty. Arts. XIII, XIV, XVIII, 28 Stat. at 317-318. These 

congressional promises and guarantees preserve Indian title as a sovereign interest 

independent of private ownership. Because there exists no treaty or statute extinguishing 

this title, it continues to run with the land and existence of the Tribe. 

The State finally cites to Yankton Sioux Tribe v. U.S. Army Corps of Engineers, 

606 F.3d 895 (8th Cir. 2010), but materially mischaracterizes the issue in that case by 

stating, "The Eighth Circuit examined jurisdiction on the Yankton Sioux Reservation 

under 18 U.S.C. 1151(c)." (SB 26). The opinion in U.S. Army Corps of Engineers does 

not once discuss Indian title or extinguishment under § 1151( c) and considered only the 

validity of certain land transfers relative to ''the current boundaries of the Reservation." 
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Id., 606 F.3d at 896-97. In doing so, the Eighth Circuit followed the law of the case 

stemming from Gaffey/Podhradsky which is discussed under§ 115 l(a) above. 

Additionally, the Eighth Circuit also recognized the inconsistency between its Gaffey 

decision and what the Supreme Court stated in Solem - in that following a reservation's 

diminishment, "while non-Indians may acquire title to land in the remainder, its 

reservation status does not change." Id., 606 F.3d at 898 n.4 (citing Solem, 465 U.S. at 

4 70-71 ). Because Gaffey considered only reservation status under § 1151 (a), and 

because it employed an erroneous theory of incremental diminishment, U.S. Army Corps 

of Engineers does not provide substantive support for the State's argument under § 

1151( c) here, where the circuit court improperly asserted criminal jurisdiction over an 

Indian for conduct occurring in Indian country. 

CONCLUSION 

For the foregoing reasons, and the arguments and authorities set forth in 

Winckler' s opening briefing, Winckler' s conviction should be vacated. 

Dated this 13th day of October 2025. 

Isl Tucker J. Volesky 
TUCKER J. VOLESKY 
Attorney for Appellant 
305 N. Kimball, PO Box 488 
Mitchell, SD 57301 
tucker. vo lesky@tuckervo le sky law .com 
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