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 JURISDICTIONAL STATEMENT 

 

 This appeal concerns two Beadle County cases that were consolidated for 

discovery and trial by an order signed and filed by the circuit court on May 27, 2016.
 1

 

(CIV-SR72.) Plaintiff/Appellant Karen Wyman and Defendant/Appellee Pamala 

Bruckner filed cross-motions for partial summary judgment.  After orally ruling in 

Bruckner’s favor, the circuit court entered an order on June 20, 2016 denying Wyman’s 

motion and granting partial summary judgment to Bruckner.  (App. 002.)  Wyman then 

voluntarily dismissed her remaining claims.  (CIV-SR160.)  On July 12, 2016, the circuit 

court signed and filed a final judgment.  (App. 001.)  On July 14, 2016, Bruckner served 

notice of entry of the final judgment.  (CIV-SR164.)  On July 22, 2016, Wyman filed a 

timely notice of appeal from the final judgment, including the denial of her motion for 

partial summary judgment and the grant of Bruckner’s motion for partial summary 

judgment.  (CIV-SR181.) 

STATEMENT OF THE ISSUES 

1. Shortly before Barbara Morris passed away, her daughter and attorney-in-fact 

Bruckner wrote and signed $218,700 in checks for the benefit of Bruckner’s 

family members.  Morris’s power of attorney did not expressly mention self-

dealing; it merely stated that Bruckner could do many things relating to Morris’s 

property including giving or receiving it as a gift.  Does authorization to receive 

property constitute clear and unmistakable language expressly authorizing 

Bruckner to give self-dealing gifts to others? 

 

The circuit court ruled from the bench that the transfers were lawful because the 

language clearly authorized Bruckner to receive self-dealing gifts and this ability 

implicitly authorized Bruckner to give self-dealing gifts to others. 

 

Studt v. Black Hills Federal Credit Union, 2015 S.D. 33, 864 N.W.2d 513 

Bienash v. Moller, 2006 S.D. 78, 721 N.W.2d 431 

 

                                                 
1
 The settled record includes pleadings from the probate and civil actions, which were 

consolidated.  To distinguish between the two, Wyman will cite to the probate pleadings 

as “PRO-SR___” and the civil pleadings as “CIV-SR__.” 
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2. Also shortly before Barbara Morris passed away, Bruckner wrote and signed 

$6,377.16 in checks for her own benefit.  Was the language in the power of 

attorney stating Bruckner could give or receive gifts sufficient to clearly and 

unmistakably authorize Bruckner to give self-dealing gifts to herself? 

 

The circuit court ruled from the bench that the transfers were lawful because the 

language clearly authorized Bruckner to receive self-dealing gifts. 

 

Studt v. Black Hills Federal Credit Union, 2015 S.D. 33, 864 N.W.2d 513 

Bienash v. Moller, 2006 S.D. 78, 721 N.W.2d 431 

 

3. On October 29, 2014, Bruckner became Morris’s power of attorney.  On 

November 12, 2014 Morris opened an account naming Bruckner and Wyman 

each as 50% POD beneficiaries.  On December 17, 2014, Morris and Bruckner 

signed an account change adding Bruckner as a joint owner.  Shortly before 

Morris died, Bruckner wrote and signed checks totaling over $200,000 for the 

benefit of Bruckner’s family members and Bruckner.  After Morris died, 

Bruckner gave $175.00 to her son-in-law and transferred $29,070.31 to herself.  

Should Bruckner be precluded from asserting her survivorship rights either 

because she made unauthorized transfers while Morris was still alive or because 

adding her as a joint owner was an impermissible self-dealing act? 

 

The circuit court ruled from the bench that adding Bruckner as a joint owner was 

not self-dealing and that Bruckner’s transfers were authorized by Morris’s power 

of attorney, so she was entitled to assert her survivorship rights. 

 

Johnson-Batchelor v. Hawkins, 450 N.W.2d 240 (S.D. 1990) 

In re Estate of O’Keefe, 1998 S.D. 92, 583 N.W.2d 138 

Papke v. Harbert, 2007 S.D. 87, 738 N.W.2d 510 

In re Estate of Mayer, 664 N.E.2d 583 (Ohio App. 1995) 

 

STATEMENT OF THE CASE 

 Karen Lee Wyman is the personal representative of her mother’s--Barbara Ann 

Morris’s—estate.  Morris’s estate is being probated in Beadle County, Third Judicial 

Circuit.  Acting in her personal and representative capacities, Wyman filed a petition in 

the probate action (02PRO15-000028) and a civil action (02CIV15-000176), alleging, 

among other things, that her sister Pamala Bruckner had breached fiduciaries duties as 

Morris’s attorney-in-fact by writing over $200,000 in checks to Bruckner’s family 

members and for Bruckner’s own benefit shortly before Morris’s death and by 
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transferring the remaining account balance to herself after Morris’s death.  (PRO-SR36 

¶¶ 29-34; CIV-SR4 ¶¶15-18.)  These funds would have been shared equally between 

Wyman and Bruckner if they had passed through Morris’s estate.  (App. 018, Item III.) 

 On May 27, 2016, the two cases were consolidated for discovery and trial.  At a 

hearing on June 14, 2016, Judge Means orally denied Wyman’s motion for partial 

summary judgment and orally granted Bruckner’s motion for partial summary judgment 

concerning breach of fiduciary duty.  (App. 005-008.)  Judge Means concluded that 

Morris’s power of attorney authorized Bruckner to engage in self-dealing and thus the 

checks and transfers Bruckner made for her own benefit and her family members’ benefit 

were lawful.  On June 20, 2016, the circuit court entered a written order.  (App. 002.)  

Wyman then voluntarily dismissed the remaining claims.  On July 12, 2016, the circuit 

court entered a final judgment.  (App. 001.)  On July 22, 2016, Wyman appealed.  (CIV-

SR181.) 

STATEMENT OF THE FACTS 

 Morris was born on March 16, 1941, and was the mother of Wyman and 

Bruckner.  (PRO-SR31 ¶ 1; PRO-SR71 ¶ 2.)  On March 25, 2014, shortly after Morris’s 

husband had passed away and Morris’s 73
rd

 birthday, Morris completed an estate plan 

including a trust and will.  (App. 012-023.)  At that time, Morris was living in Florida, 

close to Wyman.  Morris designated Wyman as trustee of the trust, and personal 

representative of the estate.  (App. 013 § 4; App. 020, Item VI.)  With the exception of 

some personal items, the estate’s assets were to go to Morris’s trust.  (App. 012 §§ 2-3.)  

The trust’s assets were to be distributed following Morris’s death to Wyman and 

Bruckner in equal shares:  “Upon the death of BARBARA ANN MORRIS, this Trust 

shall terminate and the remaining corpus, principal and accrued interest shall be 
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distributed to Grantor’s two (2) daughters, PAMALA JEAN BRUCKNER and KAREN 

LEE WYMAN, equally, per stirpes.”  (App. 018, Item III.)  

 In that same timeframe, Morris was diagnosed with bladder cancer.  In fall 2014, 

Morris’s diagnosis became terminal, and she moved from Florida to South Dakota, where 

she lived with Bruckner.  (PRO-SR32 ¶¶ 10-11; PRO-SR71 ¶¶ 2, 4.)  In October 2014, 

Bruckner contacted an attorney and asked him to prepare a power of attorney for Morris 

appointing Bruckner as attorney-in-fact.  (PRO-SR142; PRO-SR147.)  The attorney sent 

the power of attorney to Bruckner with instructions to have Morris sign the document 

before a notary.  (PRO-SR143.)  The attorney spoke to Bruckner, but not Morris.  (PRO-

SR142.)  On October 29, 2014, Morris signed the power of attorney naming Bruckner as 

attorney-in-fact.  (PRO-SR120.)   

 Morris’s power of attorney was 2.5 pages of dense, single-spaced language that 

would be difficult reading for anyone, much less an elderly person suffering with 

terminal cancer who had never met the document’s drafter.  (App. 009-011.)  For 

economy of space, Wyman will not restate the entire document here, but it can be found 

in the Appellants’ Appendix.  (Id.)  The relevant portion of the power of attorney 

document states: 

Not to limit the full extent of the power and authority herein granted but 

merely to emphasize certain powers, said attorney-in-fact shall have full, 

unrestricted power and authority as follows: 

 

 To handle, manage, lease, sell, purchase, convey, exchange, give 

or receive as a gift, loan, encumber, possess, use, consume, abandon or 

otherwise deal in or with, in any manner, all or any portion of my real or 

personal property, including any interest I may have therein, whether now 

owned or hereafter acquired, whatsoever and wheresoever located; and to 

do any act or thing necessary or convenient to complete any transaction 

involving any of my said real or personal property, previously commended 

or transacted by me; to execute any and all contracts, deeds, plats, leases, 
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notes, instruments of encumbrance, and documents of any nature or kind 

whatsoever with regard to any such real or personal property; to disclaim, 

renounce or place in trust any and all such real or personal property; to 

demand, receive, compromise and forgive any and all rents, income, 

moneys, refunds, proceeds, real and personal property whatsoever, without 

limitation as to kind or type of property or amount or dollar value of the 

same; to pay all debts, expenses, taxes insurance and other obligations, 

whatsoever; all the same as I could do if personally present; 

 

(App. 009.) 

 On November 12, 2014, Morris opened a checking/saving account at Dakotaland 

Federal Credit Union (the “Dakotaland account”).  (App. 024.)  The Dakotaland account 

was opened as a payable on death (“POD”) account naming Wyman and Bruckner as 

equal POD beneficiaries.  (Id.)  But on December 17, 2014, Morris and Bruckner both 

signed an account change authorization making Bruckner a joint owner of the Dakotaland 

account.  (App. 026.)  All funds deposited in the account at that time and thereafter, 

however, were provided by Morris.  Bruckner never contributed any of her personal 

funds to the Dakotaland account.  (PRO-SR33 ¶ 15; PRO-SR71 ¶ 2.)  Morris died on 

March 12, 2015.  (PRO-SR31 ¶ 2; PRO-SR71 ¶ 2.)  

 Before Morris passed away, Bruckner engaged in a series of transactions for the 

benefit of her family members and herself.  On January 22, 2015, approximately two 

months before Morris passed away, Bruckner withdrew a $10,000 cashier’s check, no. 

519791, from the Dakotaland account payable to Stewart Title to assist Bruckner’s 

daughter Alissa Orban with the purchase of a new home.  (PRO-SR112; PRO-SR108 ¶ 

5.)  From March 3 to 11, 2015—the day before Morris died—Bruckner wrote and signed 

numerous checks directly payable to her family members, including her husband, John 

Bruckner, her daughters Alissa Orban and Sarah Miller, her sons-in-law, Jason Orban and 

Nathan Miller, and her grandchildren, Noah Miller, Anthony Miller, Keegan Miller, and 
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Payton Miller.  (PRO-SR123 to PRO-SR136.)  These gifts of Morris’s money by 

Bruckner to Bruckner’s immediate family members totaled $218,700.00: 

No. 519791 Stewart Title/Alissa Orban 1-22-15 $10,000.00 

Check No. 3023 Nathan Miller 3-8-15  $100.00 

Check No. 3024 Noah Miller 3-8-15 $50.00 

Check No. 3025 Anthony Miller 3-8-15 $50.00 

Check No. 3026 Keegan Miller 3-8-15 $50.00 

Check No. 3027 Payton Miller 3-8-15 $50.00 

Check No. 3029 Jason Orban 3-10-15 $100.00 

Check No. 3030 Alissa Orban 3-10-15 $1,500.00 

Check No. 3031 Sarah Miller 3-10-15 $1,500.00 

Check No. 3032 John Bruckner 3-10-15 $5,000.00 

Check No. 3033 John Bruckner 3-10-15 $300.00 

Check No. 3034 John Bruckner 3-11-15 $200,000.00 

Total checks to Bruckner’s family before Morris died: $218,700.00 
 

(Id.; PRO-SR33 ¶ 17; PRO-SR71 ¶ 2.) 

 In addition, just days before Morris passed away on March 12, 2015, Bruckner 

wrote the following checks to pay Bruckner’s auto and student loans: 

Check No. 3021 TD Auto Finance 3-4-15 $2,000.00 

Check No. 3028 LendKey Tech. 3-10-15 $4,377.16 

Total checks for Bruckner before Morris died: $6,377.16 
 

(PRO-SR113 to PRO-SR114; PRO-SR108 ¶¶ 6-7.) 

 After Morris passed away on March 12, 2015, Bruckner wrote two checks.  On 

March 13, 2015, Bruckner wrote and signed Check No. 3035 payable to her son-in-law 

Nathan Miller for $175.00.  (PRO-SR137.)  On March 14, 2015, Bruckner wrote and 

signed Check No. 3036 payable to Kuhler Funeral Home for $5,066.10.  (PRO-SR138.)  

Wyman does not dispute the legitimacy of the check to Kuhler Funeral Home.  On June 

24, 2015, Bruckner closed the Dakotaland account and transferred all the remaining funds 

to herself in three transfers of $5.00; $5,640.61; and $23,424.70.  (PRO-SR139 to PRO-
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SR141.)  These final three transfers of Morris’s funds by Bruckner to herself totaled 

$29,070.31.  (Id.; PRO-SR33 ¶ 18 and PRO-SR71 ¶ 2.) 

 Wyman filed a motion for partial summary judgment contending that Morris’s 

power of attorney did not authorize self-dealing, and thus Bruckner’s transfers constituted 

breach of fiduciary duty as a matter of law.  Bruckner filed a cross-motion for partial 

summary judgment contending that Morris’s power of attorney authorized the transfers.  

Both motions were heard on June 14, 2016.  In a bench ruling, the circuit court held that 

the plain language of the power of attorney allowed Bruckner to give and receive gifts to 

herself.  (App. 005-008.)  It further held that the same language implicitly authorized 

Bruckner to give gifts to her own family members:  “my thought is that if essentially she 

could have made a gift to herself that always authorize[s] her to give gifts to other[s], and 

these people were not just [Bruckner’s] family, they were [Morris’s] family.  (App. 007.)  

The circuit court therefore granted Bruckner’s motion and denied Wyman’s motion.  

(App. 002.)  This appeal followed. 

STANDARD OF REVIEW  

 The grant or denial of a summary judgment motion is subject to de novo review.  

North Star Mut. Ins. v. Korzan, 2015 S.D. 97, ¶ 12, 873 N.W.2d 57, 61 (denial reviewed 

de novo); In re the Matheny Family Trust, 2015 S.D. 5, ¶ 7, 859 N.W.2d 609, 611 (grant 

reviewed de novo).  “‘On appeal, this Court can read a contract itself without any 

presumption in favor of the trial court’s determination.’”  Estate of Lien v. Pete Lien & 

Sons, Inc., 2007 S.D. 100, ¶ 10, 740 N.W.2d 115, 119 (quoting A-G-E Corp. v. SD Dept. 

of Trans., 2006 S.D. 66, ¶ 15, 719 N.W.2d 780, 786).  “‘Cases involving the 

interpretation of written documents are particularly appropriate for disposition by 
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summary judgment, such interpretation being a legal issue rather than a factual one.’”  Id. 

(quoting Kimball Inv. Land, Ltd. v. Chmela, 200 S.D. 6, ¶ 7, 604 N.W.2d 289, 292).   

 In addition, the “‘existence of a fiduciary duty and the scope of that duty are 

questions of law for the court.’”  Bienash v. Moller, 2006 S.D. 78, ¶ 12, 721 N.W.2d 431, 

434 (quoting Ward v. Lange, 1996 S.D. 113, ¶ 12, 553 N.W.2d 246, 250).  When the 

relevant facts are undisputed, whether a fiduciary duty was breached is also appropriate 

for summary judgment.  Id. ¶ 27, 721 N.W.2d at 437 (affirming summary judgment 

finding that attorney-in-fact breached fiduciary duties by self-dealing transactions).  Here, 

both sides moved for partial summary judgment. 

ARGUMENT 

 The parties’ cross-motions for summary judgment on breach of fiduciary duties 

show that this case raises important legal questions concerning powers of attorney.  The 

circuit court unfortunately answered these questions incorrectly and contrary to this 

Court’s decisions in Bienash v. Moller, 2006 S.D. 78, 721 N.W.2d 431, and Studt v. 

Black Hills Federal Credit Union, 2015 S.D. 33, 864 N.W.2d 513.  Bienash and Studt 

establish that language authorizing an attorney-in-fact to make gifts is not enough to 

authorize self-dealing gifts to herself or her family members.  To protect principals and 

reduce the temptation for abuse, Bienash and Studt require the ability to self-deal—that 

is, to make gifts to, or transactions that benefit, the attorney-in-fact herself or her own 

family members--to be expressly articulated in the power of attorney itself using clear 

and unmistakable language.   

 The circuit court disregarded this rule by concluding that language it interpreted 

as authorizing Bruckner to receive self-dealing gifts herself also implicitly authorized her 

to give $218,700 in self-dealing gifts to Bruckner’s family members.  Bienash and Studt 
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leave no room for an implicit authorization of any form of self-dealing, and thus even 

assuming arguendo that Bruckner was authorized to receive self-dealing gifts, this does 

not satisfy the requirement of a clear and unmistakable express authorization for 

Bruckner to give self-dealing gifts to others, including a $200,000 check to Bruckner’s 

husband the day before Morris died. 

 In addition, with regard to the transfers Bruckner made for her own benefit, the 

circuit court erred by concluding that the ability to receive gifts authorized Bruckner to 

receive self-dealing gifts.  Receiving is the mirror image of giving.  Studt establishes that 

even authorizing an attorney-in-fact to make gifts to any person does not satisfy the 

requirement of an express authorization to make self-dealing gifts.  This shows that 

language permitting Bruckner to receive gifts merely authorized her to receive gifts for 

Morris’s benefit rather than authorizing Bruckner to receive self-dealing gifts for her own 

benefit. 

 Bruckner’s addition to the Dakotaland account as a joint owner has no impact on 

the validity of the transfers that occurred while Morris was alive because it is undisputed 

that Bruckner contributed no funds to that account and therefore, with regard to each 

other, Morris owned these funds until her death.  (PRO-SR33 ¶ 15; PRO-SR71 ¶ 2.)  

Moreover, Bruckner’s breach of her fiduciary duties by making unauthorized transfers 

while Morris was alive should preclude her from relying on her survivorship rights 

concerning the account.  The circuit court thus should have granted Wyman’s motion for 

partial summary judgment and allowed Morris’s estate to recover the funds that Bruckner 

transferred from the account for the benefit of Bruckner’s family and Bruckner herself 

while Morris was alive, and allowed Wyman to recover 50% of the post-death transfers.     
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1. Morris’s power of attorney did not clearly and unmistakably authorize 

Bruckner to make self-dealing gifts to her family. 

 

 Bruckner does not dispute that, shortly before Morris passed away, Bruckner 

wrote and signed checks totaling $218,700 from the Dakotaland account to Bruckner’s 

husband, daughters, sons-in-law, and grandchildren.  (PRO-SR84 ¶ 15; CIV-SR103 

(admitting Wyman’s undisputed facts 1-7).)  Gifts to these family members constitute 

self-dealing.   See In re Trust Fund Created under the Terms of the Last Will and 

Testament of Joseph Baumgart, 2015 S.D. 65, ¶¶ 29-31, 868 N.W.2d 568, 576 (trustees 

cannot lease trust property to people related by blood or affinity); In re Estate of 

Stevenson, 2000 S.D. 24, ¶ 11, 605 N.W.2d 818, 821 (trustee could lead trust property to 

herself, husband, or husband’s cousin unless self-dealing was authorized).  For example, 

there can be no doubt that Bruckner’s gratuitous transfer of $200,000 to her husband 

created a conflict between her personal interests and her fiduciary duties to Morris.  

(PRO-SR56; Estate of Stevenson, 2000 S.D. 24, ¶ 9, 605 N.W.2d at 821 (self-dealing is 

any act that places fiduciary’s personal interest in conflict with obligations to principal).)  

 The circuit court erroneously concluded that Morris’s power of attorney 

authorized Bruckner to give these self-dealing gifts to Bruckner’s family members based 

on the phrase “give or receive as a gift” that appears buried in a list of actions Bruckner 

was permitted to take for Morris’s benefit.  But this Court’s previous decisions 

concerning powers of attorney establish that this language did not authorize Bruckner to 

make self-dealing gifts to family members. 

 This Court has long recognized that powers of attorney can be abused and 

therefore “‘must be strictly construed and strictly pursued.’”  Bienash, 2006 S.D. 78, ¶ 

13, 721 N.W.2d at 435 (quoting In re Guardianship of Blare, 1999 S.D. 3, ¶ 14, 589 
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N.W.2d 211, 214).  The rationale for this strict construction is that self-dealing represents 

a radical departure from normal fiduciary duties.  Fiduciaries must “‘act in all things 

wholly for the benefit of the trust.’”  In re Estate of Moncur, 2012 S.D. 17, ¶ 9, 812 

N.W.2d 485, 487 (quoting Willers v. Wettestad, 510 N.W.2d 676, 680 (S.D. 1994)).  

They “‘must act with utmost good faith and avoid any act of self-dealing[.]’”  Bienash, 

2006 S.D. 78, ¶ 14, 721 N.W.2d at 435 (quoting In re Estate of Stevenson, 2000 S.D. 24, 

¶ 9, 605 N.W.2d at 821).  Consequently, “[i]n order for self-dealing to be authorized, the 

instrument creating the fiduciary duty must provide ‘clear and unmistakable language’ 

authorizing self-dealing acts.”  Id. ¶ 14, 721 N.W.2d at 435 (emphasis added).  If “the 

power to self-deal is not specifically articulated in the power of attorney, that power does 

not exist.”  Id. 

 This Court recently reapplied these principles in Studt.  The power of attorney in 

Studt authorized the attorney-in-fact “[to] make gifts, in my name to any person or 

organizations.”  2015 S.D. 33, ¶ 4 n.1, 864 N.W.2d at 514 (emphasis added).  The 

attorney-in-fact argued that “any person” included himself, and thus he was authorized to 

change beneficiary designations to himself.  Id. ¶ 8, 864 N.W.2d at 515.  This Court 

disagreed.  Even though the power of attorney’s language was broad and general and 

seemingly encompassed gifts to the attorney-in-fact, this Court held that “it cannot be 

presumed that the power of attorney conferred the power to self-deal absent explicit 

language.  Therefore, we hold that [the attorney-in-fact] lacked the power to self-deal 

because the power of attorney did not contain clear and unmistakable language 

authorizing self-dealing.”  Id. ¶ 13, 864 N.W.2d at 516.  Studt establishes that the 
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language in Morris’s power of attorney authorizing Bruckner to give Morris’s property as 

a gift does not clearly and unmistakably authorize Bruckner to make self-dealing gifts. 

 The circuit court and Bruckner therefore relied upon the language allowing 

Bruckner to receive property as a gift.  As discussed below, this language does not clearly 

and unmistakably permit Bruckner to receive self-dealing gifts because it should be 

interpreted to mean that Bruckner was permitted to receive gifts to Morris on Morris’s 

behalf.  But putting that issue aside for the moment and assuming arguendo that this 

language authorized Bruckner to receive a self-dealing gift, language authorizing 

Bruckner to receive self-dealing gifts does not clearly and unmistakably authorize her to 

give self-dealing gifts to others.  This is significant because $218,700 of the transactions 

at issue were not funds that Bruckner “received,” but rather they were self-dealing checks 

that Bruckner gave to others, including a $200,000 gift to her husband.  (PRO-SR56.) 

 The plain meaning of the term “receive” is to accept or take property oneself, 

rather than to give it to someone else.  See Black’s Law Dictionary (10
th

 Ed.) at 1460 

(“receive” means “To take (something offered, given, sent, etc.); to come into possession 

of or get from some outside source <to receive presents>”).  The circuit court 

acknowledged this distinction between receiving and giving, but concluded that the 

power to receive gifts implicitly authorized Bruckner to give self-dealing gifts to others:  

“if essentially she could have made a gift to herself that always authorize[s] her to give 

gifts to others.”  (App. 007.)  In so doing, however, the circuit court ignored this Court’s 

directive that “[b]ecause we are required to strictly construe language in a power of 

attorney, it cannot be presumed that the power of attorney conferred the power to self-

deal absent explicit language.”  Studt, 2015 S.D. 33, ¶ 13, 864 N.W.2d at 516.  Strictly 
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construed, the phrase “receive as a gift” falls far short of a clear and unmistakable express 

authorization to give self-dealing gifts to others, and thus the $218,700 in checks 

Bruckner wrote to her family members was an unauthorized breach of fiduciary duty.  

See id. ¶ 10, 864 N.W.2d at 516 (if the power to self-deal is not specifically articulated in 

an instrument that power does not exist). 

 The circuit court’s holding presumes that a principal’s authorization for an 

attorney-in-fact to receive gifts herself always means the principal also intended to 

authorize the attorney-in-fact to have the ability to give self-dealing gifts to others.  The 

principle of strict construction established by Bienash and Studt, however, does not 

permit a court to make that presumption nor does it allow an attorney-in-fact to cut 

corners by transforming an express authorization to receive gifts into an implied ability to 

distribute the principal’s money to others.  Indeed, it is not unusual for people to desire to 

make monetary gifts to their children, but have no desire to give such gifts to their son-in-

law or daughter-in-law or others.  Studt stated that “‘if the power to self-deal is not 

specifically articulated in the power of attorney, that power does not exist.’”  Studt, 2015 

S.D. 33, ¶ 10, 864 N.W.2d at 516 (quoting In re Estate of Stevenson, 2000 S.D. 24, ¶ 15, 

605 N.W.2d at 822) (emphasis in Studt).  Morris’s power of attorney did not specifically 

articulate the power to give self-dealing gifts to others, and thus the circuit court erred by 

implying that power based on the ability to receive gifts.   

 The $200,000 gift Bruckner made to her husband the day before Morris passed 

away demonstrates the importance of requiring self-dealing powers to be specifically 

articulated in the power of attorney.  There is no evidence in the record that this gift was 

in Morris’s best interests.  Moreover, even Bruckner does not contend that Morris 
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instructed Bruckner to give $200,000 to Bruckner’s husband while Morris was still alive.  

Rather, Bruckner contends that Morris wanted Bruckner to have the funds in the account 

after Morris died.
2
  (PRO-SR197 ¶ 4.)  This type of large, deathbed transfer 

understandably raises questions from other family members.  This Court is also aware 

that elder abuse is a significant enough issue that the Legislature recently passed a statute 

creating a new cause of action.  See SDCL § 26-46-13.  These concerns are why Bienash 

and Studt require abilities to self-deal to be specifically articulated in clear and 

unmistakable language in the power of attorney, and thus the circuit court erred by 

concluding that the ability to receive a gift impliedly provided Bruckner with a different 

ability—the power to give the vast majority of Morris’s account to Bruckner’s husband 

and other members of Bruckner’s family.  Accordingly, the circuit court erred by 

granting summary judgment to Bruckner, and this Court should reverse and direct 

judgment in favor of Wyman concerning the $218,700 in transfers Bruckner made to 

others while Morris was still alive. 

A. Bruckner cannot rely on extrinsic evidence to establish authority to 

self-deal. 

 

 Bruckner has attempted to avoid this result by asserting in an affidavit that Morris 

wanted her to have the funds in the Dakotaland account after Morris died.  The circuit 

court, however, correctly recognized that it was not allowed to consider that type of parol 

evidence.  (App. 005.)  Studt makes this rule very clear.  In Studt, the attorney-in-fact 

asked the circuit court to consider an affidavit from the drafter of the power of attorney 

                                                 
2
 Wyman disputes this contention because Morris’s estate plan and the account opening 

document treated Wyman and Bruckner equally.  (App. 018, Item III; App. 024.)  But 

because the power to self-deal must be articulated in the power of attorney itself, the 

parties’ dispute about the extrinsic evidence concerning Morris’s intent is irrelevant to 

this appeal. 
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concerning the meaning of the language he drafted.  Studt, 2015 S.D. 33, ¶¶ 3 &14, 864 

N.W.2d at 514, 517.  The circuit court rejected this attempt to use parol evidence to prove 

authorization to self-deal, and this Court affirmed:  

[In Bienash] we adopted a bright-line rule that oral, extrinsic evidence is 

inadmissible to “raise a factual issue.”  Bienash, 2006 S.D. 78, ¶¶ 24, 27, 

721 N.W.2d at 437.  An affidavit is merely oral evidence reduced to 

writing.  Therefore, the affidavit is inadmissible to determine whether [the 

deceased principal] intended to allow [the attorney-in-fact] to self-deal. 

 

Id. ¶ 14, 864 N.W.2d at 517.  As Bienash recognized, this bright-line rule is justified to 

reduce the temptations that attorneys-in-fact face to engage in unauthorized self-dealing 

and because it is easy for principals and drafters to include language in a power of 

attorney expressly addressing the extent to which self-dealing is or is not permitted.  

Bienash, 2006 S.D. 78, ¶ 21, 721 N.W.2d at 436 (quoting Kunewa v. Joshua, 924 P.2d 

559, 565 (Hawaii 1996)). 

 Consideration of Bruckner’s affidavit is also precluded by this Court’s repeated 

statement that the authorization to self-deal requires clear and unmistakable language in 

the power of attorney itself.  Studt, 2015 S.D. 33, ¶ 10, 864 N.W.2d at 515; Bienash, 

2006 S.D. 78, ¶ 14, 721 N.W.2d 435.  A party who has to appeal to parol evidence, such 

as an affidavit, to establish authorization to self-deal by definition cannot satisfy Studt 

and Bienash’s requirement of clear and unmistakable language authorizing self-dealing in 

the power of attorney itself.  Accordingly, because Morris’s power of attorney did not 

contain clear and unmistakable language authorizing Bruckner to give self-dealing gifts 

to others, Bruckner’s affidavit concerning Morris’s intent is completely immaterial. 

B. Bruckner contributed no funds to the Dakotaland account and thus 

her status as a joint account owner does not justify the transfers 

Bruckner made from that account while Morris was alive. 
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 Bruckner’s status as a joint owner of the Dakotaland account is also irrelevant 

because it is undisputed that Morris contributed all the funds to the Dakotaland account 

and that the $218,700 in transfers occurred while Morris was alive.  While both joint 

owners are alive, joint owner A only has ownership rights vis-a-vis joint owner B to the 

funds, if any, that joint owner A deposited in an account:  “It is generally accepted that a 

party to a joint bank account may only withdraw funds without liability to his co-

depositor when in fact he is the real owner of the money.”  Johnson-Batchelor v. 

Hawkins, 450 N.W.2d 240, 241 (S.D. 1990).  Real ownership is based on the 

contributions that each joint owner made to the account.  In Johnson-Batchelor, the court 

determined that a husband and wife had “each made equal contributions to the total 

amount of funds in the account.”  Id. at 241-42.  Consequently, the husband “was the 

owner of only half of the funds in the savings account, not all of them.  Therefore, [the 

husband] was entitled to dispose of only half of the funds in the savings account without 

incurring liability to [his wife].”  Id. at 242.  Here, Bruckner did not contribute any funds 

to the Dakotaland account, and thus her status as a joint account owner did not permit her 

to withdraw any of Morris’s funds from the account while Morris was alive without 

incurring liability to Morris.  See SDCL § 29A-6-103(1) (“A joint account belongs, 

during the lifetime of all parties, to the parties in proportion to the net contributions by 

each to the sums on deposit, unless there is clear and convincing evidence of a different 

intent.”). 

 Here, even Bruckner has not contended that clear and convincing evidence exists 

that Morris intended Bruckner to own the funds in the Dakotaland account during 

Morris’s lifetime.  To the contrary, Bruckner’s own affidavit asserted that Morris 
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“wanted to add me as a joint owner of her checking account, because she wanted me to 

have her checking account when she died.”  (PRO-SR197 ¶ 4 (emphasis added).)  

Bruckner likewise asserted in her summary judgment brief that by designating Bruckner 

as a joint owner, Morris “made the decision that the funds in the account would belong to 

her daughter, Pamala Bruckner, upon Barbara Morris’ death.”  (PRO-SR188 (emphasis 

added).)  Although Wyman disputes whether Morris actually wanted Bruckner to have all 

the funds after Morris died because Morris’s estate plan divided her property equally 

between Wyman and Bruckner, and Morris had designated Wyman as a 50% POD 

beneficiary of the account, that dispute is immaterial to this appeal.  For purposes of this 

appeal, the important point is that Bruckner herself did not contend that Morris meant 

Bruckner to own the funds in the account while Morris was still alive, and Bruckner is 

not entitled to a better version of the facts than her own affidavit.  St. Pierre v. State, 

2012 S.D. 151, ¶ 23, 813 N.W.2d 151, 158; Jarauld Cnty. v. Huron Med. Ctr., Inc., 2004 

S.D. 89, ¶ 35, 685 N.W.2d 140, 148.   

 Moreover, even if Bruckner had contested this point, Studt and Estate of 

Stevenson establish that, for an attorney-in-fact, the only admissible clear and convincing 

evidence of an intent to allow the attorney-in-fact to take the principal’s funds from a 

joint account during the principal’s lifetime for the attorney-in-fact’s personal purposes 

would be clear and unmistakable language articulating that ability in the power of 

attorney itself.  Studt, 2015 S.D. 33, ¶ 10, 864 N.W.2d at 816 (quoting Estate of 

Stevenson, 2000 S.D. 24, ¶ 15, 605 N.W.2d at 822).     

 Accordingly, Bruckner’s status as a joint owner of the Dakotaland account is 

irrelevant to the transactions that occurred while Morris was alive.  Whether it was lawful 
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for Bruckner to transfer $218,700 from that account to Bruckner’s family members in the 

days before Morris died depends on whether clear and unmistakable language exists in 

Morris’s power of attorney authorizing that type of self-dealing.  Morris’s power of 

attorney, however, at most authorized Bruckner to receive gifts herself, and thus the 

circuit court should have granted Wyman’s motion on behalf of Morris’s estate to recover 

the $218,700 in self-dealing transfers Bruckner made to others while Morris was alive.  

See Studt, 2015 S.D. 33, ¶ 15, 864 N.W.2d at 517 (affirming summary judgment that 

attorney-in-fact engaged in unauthorized self dealing); Bienash, 2006 S.D. 78, ¶ 27, 721 

N.W.2d at 437 (affirming summary judgment that attorney-in-fact engaged in 

unauthorized self dealing). 

C. If Bruckner’s transfers were improper, she may not escape the 

consequences of her wrongdoing by claiming all of the 

misappropriated funds based on survivorship rights or “tracing.” 

 

 Bruckner argued, however, that even if she breached her fiduciary duties by 

making unauthorized transfers, Morris’s estate should not recover any funds.  Bruckner 

argued the circuit court should instead require any unauthorized transfers to be returned 

to the Dakotaland account and then pass entirely to Bruckner based on her survivorship 

rights as a joint owner.  In other words, Bruckner asked the circuit court to impose no 

consequences on her whatsoever even if it concluded that she had breached her fiduciary 

duties as attorney-in-fact by making over $200,000 in unauthorized self-dealing transfers.  

The circuit court did not reach this argument due to its erroneous conclusion that the 

power of attorney permitted Bruckner to make self-dealing transfers to others, but this 

Court should have little trouble rejecting Bruckner’s argument for multiple reasons. 
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 Bruckner is a 50% beneficiary of Morris’s estate.  Consequently, to the extent that 

Morris’s estate makes a net recovery after taking into account attorney fees and expenses, 

Bruckner would share 50% of that net recovery.  (PRO-SR40, Item III.)  Bruckner is 

arguing that, even if she is found to have breached her fiduciary duties, she should be 

able to keep all of the unauthorized transfers and does not have to share any of the funds 

with her sister through Morris’s estate.  The Court should bear this in mind if Bruckner 

suggests that Wyman’s lawsuit is based on greed.  

 One basis for Bruckner’s argument is that SDCL § 29A-6-104(1) provides that a 

joint owner is entitled to sums remaining on deposit at the time the other joint owner dies: 

Sums remaining on deposit at the death of a party to a joint account belong 

to the surviving party or parties as against the estate of the decedent unless 

there is clear and convincing evidence of a different intention at the time 

the account is created. 

 

SDCL § 29A-6-104(1).  This statute does not apply to the $218,700 in transfers Bruckner 

made to her family members before Morris died.  Those funds were not “sums remaining 

on deposit at the death of” Morris due to Bruckner’s own unauthorized self-dealing 

transfers to her family members while Morris was still alive.  The statute says nothing 

about the status of funds misappropriated while the joint owner was alive and recovered 

in a lawsuit long after the owner in question has died and the account has been closed.  

Bruckner argues that the Court should ignore this timing issue on the theory that, if this 

Court voids the transfers due to Bruckner’s wrongdoing, logical consistency requires it to 

assume the transfers never occurred and thus treat the funds as though they were sums 

remaining on deposit when Morris died. 

 But South Dakota law has never allowed tortfeasors to benefit from their own 

wrongdoing.  Bruckner’s misappropriation of funds while Morris was alive should 
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therefore preclude her from asserting survivorship rights concerning the Dakotaland 

account based on unclean hands and the well-established principle that wrongdoers 

should not profit from their own wrongdoing.  See In re Estate of O’Keefe,1998 S.D. 92, 

¶ 10, 583 N.W.2d 138, 140 (“One of the established principles of equity is ‘that an 

individual should not be allowed to profit through his or her own wrongdoing.”); Cruz v. 

Groth, 2009 S.D. 19, ¶ 10, 763 N.W.2d 810, 813 (“Moreover, tortfeasors should not be 

able to profit from their wrongdoing by obtaining credit on damages against their 

victims’ independent benefits.”); Talley v. Talley, 1997 S.D. 88, ¶ 29, 566 N.W.2d 846, 

852 (person with unclean hands is not entitled  any equitable relief).  Bruckner may 

contend this results in a windfall to Morris’s estate, but, as this Court noted when 

discussing the collateral source rule, “‘[i]f there must be a windfall certainly it is more 

just that the injured person shall profit therefrom, rather than the wrongdoer shall be 

relieved of his full responsibility for his wrongdoing.’”  Papke v. Harbert, 2007 S.D. 87, 

¶ 62, 738 N.W.2d 510, 531 (quoting Moore v. Kluthe & Lane Ins. Agency, Inc., 234 

N.W.2d 260, 269 (S.D. 1975)).  This Court should not relieve Bruckner of all 

responsibility for her wrongdoing by allowing her to assert survivorship rights 

concerning funds she transferred to others in breach of her fiduciary duties. 

 Bruckner’s argument should also be rejected because it creates perverse 

incentives for fiduciaries and joint owners by wrongly undermining the rule that funds in 

a joint account belong to the depositor of the funds during their lifetime.  If Bruckner’s 

argument were accepted, a joint owner who had contributed no funds to a joint account 

but knew that the other owner was nearing death could intentionally convert the entire 

account before the other owner died, knowing that if their wrongdoing was discovered 
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and a judgment was obtained against them, there would be no consequences because they 

would be allowed to keep the funds based on their survivorship rights.  The law should 

encourage fiduciaries to carefully fulfill their duties, rather than insulating them from 

responsibility for wrongdoing. 

 Although these well-established principles of South Dakota law are more than 

sufficient to reject Bruckner’s argument, Wyman notes that Ohio has held, on similar 

facts, that the breaching account owner forfeited survivorship rights.  In In re Estate of 

Mayer, 664 N.E.2d 583 (Ohio App. 1995), the deceased joint owner, Hedwig Mayer, had 

created a bank account naming her niece, Jane Markwood, as a joint owner.  While the 

aunt was alive, the niece transferred $300,000 from the joint account to an account in the 

niece’s sole name.
3
  Id. at 584.  The Ohio Court of Appeals described the question as 

“what happens to the survivorship rights of a co-owner who is not the depositor of the 

funds in a joint and survivor account when that co-owner transfers funds out of the 

account during the lifetime of the one who funded the account.”  It held that the niece 

should forfeit her survivorship rights and allowed the estate to recover the funds:  “[the 

niece] thereby forfeits her survivorship rights to the funds, and the law operates to impose 

a constructive trust on these funds.  [The niece] must account for this money to the 

decedent’s estate.”  Id. at 585.  Well established principles of South Dakota law likewise 

lead to the conclusion that Bruckner forfeited her survivorship rights by making 

                                                 
3
 The niece also transferred $350,000 from a joint account at one institution to another 

joint account.  Because this transfer did not affect the aunt’s ownership interest, the niece 

did not forfeit survivorship rights concerning the $350,000.  664 N.E.2d at 585 (“Since 

the decedent established valid joint and survivor bank accounts, [the niece’s] transfer of 

money to the same type of account at a different institution is not enough to defeat her 

survivorship rights.”). 



 

22 

 

unauthorized transfers from the Dakotaland account while Morris was alive.  Morris was 

the one harmed by the unauthorized transfers and so her estate should recover the funds. 

 Bruckner also argued that she was entitled to any funds she improperly transferred 

instead of Morris’s estate based on a principle she called “tracing” that was supposedly 

established by the Johnson-Batchelor decision.  This is wrong.  Johnson-Batchelor used 

tracing to help a wife victimized by her husband’s misappropriation of funds from a joint 

account recover the misappropriated funds from a third-party.  Johnson-Batchelor never 

said that perpetrators of unauthorized transfers could rely on tracing to escape the 

consequences of their own wrongdoing.   

 Johnson-Batchelor concerned a joint savings account to which a husband and 

wife had each contributed half of the funds and therefore each owned half of the funds.  

450 N.W.2d at 241-42.  After the husband’s death, the wife discovered that, while the 

husband was alive, he had “appropriated $39,080.28 in excess of the one half amount he 

was entitled to appropriate from the joint savings account.”  Id. at 241.  He had purchased 

CDs in his name and the name of his daughter from his first marriage.  Id.  This Court 

held that the victimized wife had “an interest in the CDs in the amount of $39,080.28” 

because she was “entitled to trace or follow these funds into these CDs insofar as those 

funds represent her interest in that account.”  Id. at 242.  Johnson-Batchelor thus supports 

Wyman’s right as Morris’s personal representative to recover funds on behalf of Morris’s 

estate that Bruckner misappropriated from the Dakotaland account while Morris was 

alive even if those funds are now held by Bruckner’s family members.  Johnson-

Batchelor in no way suggests that wrongdoers who breach their fiduciary duties may take 
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advantage of tracing.  That would be contrary to the principle that wrongdoers should not 

escape the consequences of their wrongdoing.   

 Finally, the simple fact is Bruckner closed the joint account and it no longer 

exists.  Any recovery from Bruckner belongs to Morris’s estate, not a closed account.  

Morris’s estate plan dictates that any net recovery is divided equally among Bruckner and 

Wyman.  This Court should reject Bruckner’s attempt to use her status as a joint owner of 

the closed Dakotaland account to recover amounts that Bruckner herself misappropriated. 

2. Morris’s power of attorney did not clearly and unmistakably authorize 

Bruckner to make self-dealing gifts to herself because it is possible for an 

attorney-in-fact to receive property belonging to the principal for the 

principal’s benefit. 

 

 Bruckner also made two transfers for her own benefit totaling $6,377.16 while 

Morris was still alive.  (PRO-SR113 to PRO-SR114; PRO-SR108 ¶¶ 6-7.)  These 

transfers raise an important question whether language permitting an attorney-in-fact to 

receive a gift constitutes clear and unmistakable language authorizing the attorney-in-fact 

to make self-dealing gifts to herself.  The circuit court held that it did by reasoning that it 

could not think of another rational interpretation of the ability to receive gifts.  (App. 

005.)  In so doing, the circuit court failed to recognize that receiving is simply the reverse 

of giving, and that just as this Court has held that authorizing an attorney-in-fact to make 

gifts to any person does not authorize self-dealing gifts, so, too, authorizing an attorney-

in-fact to receive gifts is not an express authorization to accept self-dealing gifts. 

 As discussed above, Bienash and Studt firmly establish that language authorizing 

an attorney-in-fact to make gifts—even to any person—is insufficient to authorize self-

dealing gifts.  See Studt, 2015 S.D. 33, ¶¶ 11-13, 864 N.W.2d at 516; Bienash, 2006 S.D. 

78, ¶ 15, 721 N.W.2d at 435.  Similarly, Estate of Stevenson held that a broad 
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authorization to a trustee to lease trust property “‘in any and all other ways in which any 

natural person could deal with [h]er own property’” authorized the trustee to lease the 

property, but did not authorize her to make self-dealing leases.  2000 S.D. 24, ¶¶ 16-17, 

605 N.W.2d at 822.  These cases  recognize that activities such as giving or leasing the 

principal’s property can be done for the principal’s benefit rather than in a self-dealing 

manner, and thus an authorization to give or lease the principal’s property does not 

clearly and unmistakably authorize self-dealing gifts or leases.  E.g., id. ¶ 17, 605 N.W.2d 

at 822 (“Therefore, the grant of these powers [to lease the property] does not authorize 

[the trustee] to engage in self-dealing by leasing the property to herself, her husband, or a 

relative.  Clearly, it does not ‘expressly’ or ‘specifically’ authorize self-dealing as 

claimed.”).  It merely authorizes the attorney-in-fact to undertake that activity for the 

principal’s benefit, not the attorney-in-fact’s benefit:  “Although these provisions provide 

the trustee with the powers to deal with the trust property as if it were her own, the 

powers must always be used for the trust and its beneficiaries, not for the trustee.”  Id. 

(emphasis is original). 

 Estate of Stevenson, Bienash, and Studt are built on the bed-rock principle that 

fiduciary agents must “‘act in all things wholly for the benefit of the trust.’”  In re Estate 

of Moncur, 2012 S.D. 17, ¶ 9, 812 N.W.2d at 487 (quoting Willers, 510 N.W.2d at 680).  

That is why these decisions presume that when a document authorizes a fiduciary agent 

to make a gift, lease property, or sell property, the agent is just authorized to give, lease, 

or sell for the principal’s benefit rather than the agent’s.  Conversely, allowing an agent 

to undertake these activities for the agent’s benefit is a potentially dangerous exception to 

fiduciary principles, and that is why these decisions require the power to give, lease, or 
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sell in a self-dealing manner to be expressly and specifically articulated rather than 

presumed. 

 The same should be true of the ability to receive gifts.  When receiving a gift is 

authorized in a power of attorney, this means that the agent--standing in the shoes of the 

principal--receives a gift for the principal’s benefit by, for example, accepting a gift to the 

principal from a third-party and depositing that gift in the principal’s account.  Bruckner 

argued that it is logically impossible for an attorney-in-fact to receive a gift on Morris’s 

behalf because the power of attorney concerns items that are already Morris’s property.  

Bruckner’s argument fails to recognize that the power of attorney deals not only with 

property in Morris’s possession when the power of attorney was signed, but also interests 

in property “hereafter acquired” by Morris.  It is difficult to imagine more appropriate 

language to authorize an attorney-in-fact to take possession on behalf of the principal of 

gifts intended for the principal than “receive as a gift.”  In addition, Morris’s power of 

attorney authorized her agent to disclaim a gift of her behalf.  The powers to receive or 

disclaim are complementary and are not indicative of intent to authorize self-dealing.  In 

light of an attorney-in-fact’s ability to receive gifts for a principal rather than herself, it 

certainly cannot be said that the ability to receive property as a gift clearly and 

unmistakably includes receiving self-dealing gifts. 

 Allowing the circuit court’s interpretation of “receive as a gift” to stand would set 

a dangerous precedent.  It would allow an attorney-in-fact to give the principal’s property 

to himself or herself without an express reference to “self-dealing” or an express 

statement that the attorney-in-fact “may make gifts to himself or herself” based merely on 

the insertion of the phrase “give or receive” in the midst of a long list of other activities 
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that the attorney-in-fact can only perform for the principal’s benefit.  Morris’s power of 

attorney is a prime example.  It provides:   

Not to limit the full extent of the power and authority herein granted but 

merely to emphasize certain powers, said attorney-in-fact shall have full, 

unrestricted power and authority as follows: 

 

 To handle, manage, lease, sell, purchase, convey, exchange, give 

or receive as a gift, loan, encumber, possess, use, consume, abandon or 

otherwise deal in or with, in any manner, all or any portion of my real or 

personal property, including any interest I may have therein, whether now 

owned or hereafter acquired, whatsoever and wheresoever located; and to 

do any act or thing necessary or convenient to complete any transaction 

involving any of my said real or personal property, previously commended 

or transacted by me; to execute any and all contracts, deeds, plats, leases, 

notes, instruments of encumbrance, and documents of any nature or kind 

whatsoever with regard to any such real or personal property; to disclaim, 

renounce or place in trust any and all such real or personal property; to 

demand, receive, compromise and forgive any and all rents, income, 

moneys, refunds, proceeds, real and personal property whatsoever, without 

limitation as to kind or type of property or amount or dollar value of the 

same; to pay all debts, expenses, taxes insurance and other obligations, 

whatsoever; all the same as I could do if personally present; 

 

(App. 009.)  The record shows Morris never met the drafter because the power of 

attorney was requested by, and mailed to, Bruckner.  (PRO-SR142, PRO-SR143.)  Given 

this Court’s past conclusion that authorizing an attorney-in-fact to make gifts is 

insufficient to authorize self-dealing gifts, merely adding the words “or receive” to “give” 

should likewise be deemed insufficient to clearly and unmistakably authorize self-

dealing.  Otherwise, the holdings of Bienash and Studt could be undermined by the use of 

“or receive” to justify self-dealing in the absence of clear and unmistakable language 

authorizing self-dealing.  This Court should reverse the circuit court’s conclusion that the 

power of attorney authorized Bruckner to make gifts for her own benefit while Morris 

was alive. 
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3. Summary judgment on the post-death transfers to Bruckner’s son-in-law 

and herself should be reversed either because Bruckner forfeited her 

survivorship rights or because her addition to the account as an owner 

should be voided. 

 

 After Morris died, Bruckner transferred $175.00 to her son-in-law Nathan Miller, 

(PRO-SR137), and a total of $29,070.31 to herself.   (PRO-SR139 to PRO-SR141; PRO-

SR33 ¶ 18 and PRO-SR71 ¶ 2.)  These post-death transfers should also be reversed 

because Bruckner forfeited her survivorship rights by making unauthorized transfers 

while Morris was alive as described above.  These funds that were remaining in the 

Dakotaland account when Morris died should therefore be distributed to Bruckner and 

Wyman according to Morris’s 50% POD designations on the Dakotaland account, so 

Wyman individually is entitled to summary judgment for $14,622.65.
4
 

 Alternatively, the post-death transfers should be reversed because Bruckner’s 

addition as a joint owner to the Dakotaland account should be voided as a self-dealing 

act.  Bruckner became Morris’s fiduciary on October 29, 2014, when Morris signed the 

power of attorney.  (App. 011.)  Bruckner was aware that she was Morris’s fiduciary 

because Bruckner was the one who asked an attorney to prepare the power of attorney, 

and the attorney sent the document to Bruckner for Morris to sign.  (PRO-SR142 to 

SR143; PRO-SR147.)  Bruckner’s addition as a joint owner occurred approximately two 

months later, on December 17, 2014.  (App. 026.)  Morris and Bruckner both signed the 

                                                 
4
 Wyman has no objection to Morris’s estate recovering the entire amount of the post-

death transfers, which would also ultimately result in the net proceeds being shared by 

Bruckner and Wyman as beneficiaries of the estate.  Wyman concluded that she was the 

proper plaintiff to recover the post-death transfers because Bienash permitted a POD 

beneficiary to pursue a claim against an attorney-in-fact for making a self-dealing change 

that reduced the POD beneficiary’s interest in CDs.  Bienash, 2006 S.D. 78, ¶ 7, 721 

N.W.2d at 433.  In contrast, Morris was the individual directly harmed by Bruckner’s 

pre-death self-dealing transfers, and thus it is appropriate for Morris’s estate to pursue 

recovery of the pre-death transfers. 
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account change, so each was a party to the transaction.  Id.  Only one month before the 

account change, on November 12, 2014, Morris had designated Wyman and Bruckner as 

equal POD beneficiaries.  (PRO-SR46.)  Adding Bruckner as a joint owner negated 

Wyman’s 50% POD interest, and gratuitously increased Bruckner’s interest in Morris’s 

funds remaining in the account at Morris’s death from 50% to 100%.  After Morris’s 

death, Bruckner used her status at joint owner to transfer $29,070.31 to herself and 

$175.00 to her son-in-law. 

 Bruckner argued, and the circuit court agreed, that, even though the Bruckner’s 

addition gratuitously increased her interest in the Dakotaland account, that transfer was 

not a self-dealing transaction because Morris signed the account change herself and thus 

Bruckner did not use her authority as attorney-in-fact for the transfer.  This ruling, 

however, is contrary to Studt and Bienash because it allows fiduciaries to use parol 

evidence to validate a self-dealing transaction. If allowed to stand, it would enable 

fiduciaries to gratuitously transfer assets to themselves simply by convincing their 

principal to sign the relevant document. 

 Bienash recognized that attorneys-in-fact, like other fiduciaries, “‘must avoid any 

act of self-dealing.’”  Bienash, 2006 S.D. 78, ¶ 14, 721 N.W.2d at 435.  The circuit 

court’s decision assumes that attorneys-in-fact are free to engage in self-dealing 

transactions whenever the attorney-in-fact does not have to sign the principal’s name.  

This is incorrect.  Fiduciaries must “‘act in all things wholly for the benefit of the trust.’”  

In re Estate of Moncur, 2012 S.D. 17, ¶ 9, 812 N.W.2d at 487 (quoting Willers, 510 

N.W.2d at 680).  A fiduciary does not get to act for their own benefit in some instances 

but not others.  Once Bruckner became Morris’s attorney-in-fact, it was her duty to 



 

29 

 

“avoid any act of self-dealing that places h[er] personal interest in conflict with h[er] 

obligations” to Morris.  In re Estate of Stevenson, 2000 S.D. 24, ¶ 9, 605 N.W.2d at 821. 

 In addition, Bienash and Studt prohibit the use of parol evidence to justify a self-

dealing transaction.  Bienash held that an attorney-in-fact cannot orally testify that the 

principal approved self-dealing.  Bienash, 2006 S.D. 78, ¶ 24, 721 N.W.2d at 437 (“we 

conclude that the appropriate rationale for this Court is to adopt a bright-line rule that no 

oral extrinsic evidence will be admitted to raise a factual issue” concerning a principal’s 

intent to allow self-dealing).  Studt extended this rule to affidavits.  Studt, 2015 S.D. 33, ¶ 

14, 864 N.W.2d at 517 (“An affidavit is merely oral evidence reduced to writing.  

Therefore, the affidavit is inadmissible to determine whether [the principal] intended to 

allow [the attorney-in-fact] to self-deal.”). 

 Bruckner conceded that the account change document is merely extrinsic 

evidence:  “The December 17, 2014 Account Change Authorization is written extrinsic 

evidence.”  (CIV-SR100.)  Any affidavit from Bruckner is also impermissible extrinsic 

evidence.  The circuit court erred by relying on this extrinsic evidence to approve 

Bruckner’s addition as a joint owner.  Studt and Bienash establish that Bruckner’s 

addition as a joint owner must stand or fall on whether the power of attorney itself clearly 

and unmistakably authorized self-dealing.  As discussed above, it did not, and thus 

Bruckner’s addition to the account as a joint owner should be voided. 

 Bruckner argued that this rule makes it impossible for someone like Morris to 

give gifts to a daughter who is Morris’s fiduciary.  This is incorrect.  Morris had multiple 

options if she wanted to make significant gifts to Bruckner.  Morris could have asked for 

the original power of attorney to clearly and unmistakably authorize self-dealing 
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activities.  Even if the original power of attorney did not, Bruckner contends Morris was 

still competent when the account change authorization was signed.  With that in mind, 

Morris could have simply removed Wyman as a POD beneficiary, and Bruckner would 

not have had to sign the account change form.  Morris also could have amended her 

power of attorney at that time or signed a new power of attorney clearly authorizing self-

dealing.  Alternatively, if an attorney-in-fact knows they want to make gifts to children, 

they could appoint a third-party as their attorney-in-fact, which would avoid a conflict of 

interest entirely.  Bienash recognized that principals and drafters can easily accommodate 

self-dealing issues, so the Court should reject Bruckner’s contention that adhering to 

Bienash and Studt will make family gifts impossible.   Accordingly, either because 

Bruckner’s addition as a joint owner was voidable self-dealing or because she forfeited 

her survivorship rights by making unauthorized transfers before Morris died, Wyman is 

entitled to $14,622.65, which is 50% of Bruckner’s post-death, self-dealing transfers     

CONCLUSION 

 This Court has unyieldingly required clear and unmistakable language expressly 

authorizing a self-dealing activity in a power of attorney itself before an attorney-in-fact 

may self-deal.  The circuit court therefore erred by concluding that the ability to 

“receive” gifts implicitly authorized Bruckner to make self-dealing gifts to others, and 

Morris’s estate is entitled to judgment concerning the $218,700 in checks that Bruckner 

wrote to her family members shortly before Morris passed away.   

 Studt and Bienash also establish that authorizing an attorney-in-fact to make gifts 

is not sufficient to authorize self-dealing gifts.  Similarly, authorizing an attorney-in-fact 

to receive gifts merely authorizes the attorney-in-fact to receive gifts on the principal’s 
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behalf, so Morris’s estate is entitled to judgment concerning the $6,377.16 in transfers 

Bruckner made for her own benefit while Morris was alive. 

 Last, with regard to the $29,245.31 in self-dealing transfers Bruckner made after 

Morris’s death, Wyman is entitled to judgment for half of that amount, or $14,622.65, 

either because Bruckner forfeited her survivorship rights due to her breaches of fiduciary 

duty or because Bruckner’s addition to the Dakotaland account was itself an 

impermissible self-dealing act.  

 Accordingly, Wyman respectfully requests that the Court reverse the partial 

summary judgment in Bruckner’s favor and order the entry of judgment for Morris’s 

estate and Wyman.  

 Dated this ___ day of October, 2016. 
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S TATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
:SS

COUNTY OF BEADLE ) THIRD JUDICIAL CIRCUIT

O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-

02CIV 15-0176
KAREN LEE WYMAN, Personally and 8

Personal Representative of the Estate of
Barbara Ann Morris,

Plaintiff,
JUDGMENT

V

PAMALA BRUCKNER,

Defendant.

O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-

B an Order dated June 20, 2016 and ?led June 21, 2016, the Court granted Pamala

Bruckner?s motion for partial summary judgrnent and denied Karen Lee Wyman?s motion for

partial summary judgment in this consolidated action. The parties have stipulated to the

dismissal of Wyrnan?s remaining claims with prejudice in the consolidated actions (CIV 15-0176

and PRO 15-0028). Therefore:

IT I HEREBY ORDERED AND ADJUDGED that judgment be entered in favor of

Defendant Pamala Bruckner, and that Plaintiff Karen Lee Wyman take nothing, and that

Bruckner f?COV? of Wyman costs in this action in the amount of $1 31 .79
>

to be

Signe 7/12/201 102122 A
hereinafter inserted by the clerk.

Attest
JOA NETFING Hon. Cannen Means

Clerk/Deput Circuit Court Judge

1

File 0nI7/12/2016 BEADL County South Dakota 02C|V15-000176

APP 001



SUMMARY JUDGMENT: - PARTIAL SUMMARY JUDGMENT Page 1 of 2

- Page 158 -

STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

SS
COUNTY OF BEADLE ) THIRD JUDICIAL CIRCUIT

)

KAREN LEE WYMAN, )

) Civ. 15-176
Plaintiff, )

) PARTIAL SUM MARY JUDGMENT

V )
)

PAMALA BRUCKNER, )

)

Defendant. )

)

Cross Motions for Partial Summary Judgment having COIH OI before the Court

OI the 14t day of June, 2016, in the courtroom of the Beadle County Courthouse, the

Honorable Carmen Means presiding, and Plaintiff Karen Lee Wyman, having appeared

through her attorneys of record, Matthew Bock and James Power, and Defendant

Pamala Bruckner, having appeared personally and with her attorneys Lee Schoenbeck

and Joshua Wurgler, and the Court having reviewed the parties? filings, and listened to

the argument of counsel, it is HO hereby

ORDERED, ADJ UDGED, AND DECREED that the Power 0fAtt0rney language

clearly and unmistakably authorized the ag? nta Pamala Bruckner, to give OI receive gifts

from the PI'0P?I"[y of the Principal, her mother, Barbara Morris, and therefore P1aintifFs

Motion for Partial Summary Judgment that Pamala Bruckner breached her fiduciary

duty and engaged in self-dealing is denied, and Defendant?s Motion f0r Partial

Summary Judgment is granted;

IT IS FURTHER ORDERED, ADJ UDGED, AND DECREED that the joint account

created at Dakota Federal Credit Union by Barbara Morris OI December 17 2014> did

1
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not involve an exercise of the power under the Power 0fAtt0rney by Pamala Bruckner,

who Q signed her OWI name in her OWI personal capacity to the document.

Signe 6/20/201 1:08:1 P

Attest:

&?L'"?m'L?I?:

JOAN NE'|_|'||\|GA Hon. Carmen Means

Clerk/Deputy Circuit Court Judge

H

File 0nI6/21/2016 BEADL County. South Dakota 02C|V15-000176

2
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\

Prepar by
Vaug P Bec
A?ome B La
P Bo 32
Ipswic S 574
605-426- I

DURABLE POWER OF ATTORNEY

KNOW ALL MEN BY THESE PRESENTS that L Barbara A Morris, currently of P

\ Box 261, Wols?y South Dakota 573 do hereby make, constitute and aPPOin my daughter
_ Pameia Bruckner, cmrently of PO Box 261, Wolsey, SD 57 84 to be my true and lawful

attorney-in-fact, for |T| and in m 118.1 place and stead, to do each an eV5r act and thing,

whatsoever, i regard t reserving I1 P?We in myself, whatsoever.

Not 1 limit the ful extent of the power and authnrity herein grante but merely I
emphasize certain powers, said attorney-in-fact shall have full, unrestricted, power and authorit

? 2 follows:
\

T handle, manage, lease, sell purchase, C0l1V? exchang? giv O receive = si?, loan,

encumber, po?sess, uS? GODS abandon II otherwise deal i 0 with, in an manner, all 0 an
portion of my real D personal pI?0P6rt including an) interest I have ?mr?i?, whether DO
owned O hereafter acquired, whatsoever and wheresoevcr located and to do an) act O thing

necessary O convenient to complete an) transaction involving an) of my said real U personal

? p1'DPBn previously pommenced O transacted b me; to execut any and all contracts, deeds,
1 plats, leases, notes, ilistruments of encumbrance, and documents of an) Il&U. O kind

whatsoever with regard to an such real 0 personal prOPe- t disclaim, RQIFIEI 0 place in

trust anyyan al such real O personal prOpe1't I demand, receive, compromise and forgive an
and all rents, income, moneys, refunds, proceeds, real and personal Properly whatsoever, without

limitation E t0 kind L WP of properly O 3.n?l0l O dollar value of the same t Pa) all debts,

expenses, taxes, insurance and other obligations, whatsoever; al the @71 I could do if

personally present;

To handle and deal with all of my monies, cash, accounts, and simila items; t0 make deposits {

O withdrawals from any of m3 bank, savings & loim O simila accounts; t write O negotiate
checks, drafts O similar instruments In any such acco1.u 1 (365 redeem, invest O reinvest in
savings certi?cates, certi?cates of deposit, saving bonds, including U.S. Saving Bonds, money
market certi?cates, treasury notes O bills, mutual funds, mone market accounts, am- funds,

retirement accounts and any other such similar investments; Y buy sell assign encumber O
otherwise deal in an) stocks, stock options 0 rights (in?l?ding the related stock voting and Proxy
v??llg righiil) bonds, debentures, notes, securities O similar P1- whether traded OV the

E 1

DE 00036

Filed: 5/3/2016 2:50:04 IN CST Beadle County, South Dakota 02PRO15-000028
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counter, 01 the open market, O othewvise and t invest in an) venture 0 activity whatsoever all
the $811 I could do if personally present;

To purchase, maintain, surrender, assign, cash, boxro against collect O1 cancel 0
otherwise deal in any kind O W1 of insurance, in any amount, including but not b?ill limite C
life insurance (O m) lifs O Yl the life of anyon? I ma) hav E insurable interest in) health
hospital, medical, nursing home O similar insurance, disability insurance, pXOP5rt casualty
liability, automobile D similar insurance and an) other insurance that I may be interested i if
personally pl'6S6l

To institute, defend, intervene in compromise, settle an complete an) and all civil
criminal 0 administrative proceedings and similar actions O matters, for O O my behalf;

To deal, correspond and/or negotiate with, execute al docmnents (applications, !'6l\lI'I
forms, 5120 relating T any governmental O regula- 3_gen D authority, including but H0

' being limited to an) federal, foreign, state, cu1mi)' township, city schoo O similar body, th
F Internal Revenue Service, Social Security Administration, Veteran's Administration, state O

federal rncdicarc, medicaid and SSI authorities, civil service agencies the U.S Dept. of
Agziculturc and it's agencies (FmHA, ASCS, CCC, etc- smt and loca rea ektat and other
taxing authorities, and all similar and other agencies and authorities; t collect receive, endorse
deposit, spend, Pay refund, compromise, O other-wise dea i all checks, payments, bene?ts,
re?mds O monies whatsoever from any such ag?ncy 0 authority al the '~?fi I could d if

{ personall pI?6S6

To represent before any of?ce of th Internal Revenue Service for the following ta
matter: Individual Income Tax (Form 104- and attached forms an schedules), Corporate
Income Tax . 112 and attached forms an schedules), Fiduciar Income Tax (For 104
an attached forms and schedules), Gi? Tax (F?lr 70 and attachments), Estate Tax (For 70
and attachments), Employment Taxes (FICA, withholding, etc- Infonna?on Returns (Fonns
1065 1099's, W?2's et?- and all other tax matters, for the 3??a O periods, from calendar Yea
2000, through the present calendar YW and thereafter; m attorney-in-fact i authorized 1
receive con?dential information and to perform any and al act that I I\}' perfonn with respect 1
the abovespeci?ed tax matters (5P5Ci?Ca] including the power I receive refu?d checks an th?

power I sign returns, forms and all documents, whatsoever), including the power { dea and
nego?ate with the IRS, P3 compromise and settle all such taxes interest and penalties, if an)
and the power to receive originals 0 copies of all notices and al other written communications
in proceedings involving the above t?i matters;

To have absolute and unrestricted HCCE either b wa of written O ora request I al of

m records, P=1Pe g?fet deposit and similar boxes, information O any other matter O thing
that pertains t 11 O any of my business O personal affairs; th WIT ? I could obtain if
personally pl?6S6I and

To make an) health CHI decisions for H1 and O m behalf which I coul make if ha
decisional capacity 1 do S0 including but not be?- limited { the aPP1'0v O C- 11

?\ 2

DE 00036

Filed: 5/3/2016 2:50:04 IN CST Beadle County, South Dakota 02PRO15-000028
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withdrawal of an consent, O rejection of a.n medical O psychologiga care trcatment O

procedure, whatsoever, including any such decision pex1ain?! T my possible an?I into an

medical facility, hospital D nursing home, and including al matter involving ani?cial nutritio

O hydration, 0 life prolonga??lk subject 011 T the limitations prescribed by applicable law

I grant and giV myysaidiattorney-in-fact ful power and authorit t do and perform eac

and ?v61' H an ming whatsoever, if fully 3 I could do if present with full power of

substitution and revocation, I H hereby ratifying and con?rming al that m sai attorney-in-

shall lawfully d 0 C?U I be done by virtue of this Power of given Y Pamela

Bruckner.

This Power of Attorney shall 11 be affected by disabilit of the principal and shall

continue until terminated 0 rcvoked in wri?llg, O otherwise provided by law

M said attorney-in-fact shallbe authorized ? make an present photocopies ofihis

E Power of Attorney, which photocopies shall have the SSII forc and effect B an) original

hereof.

This Power of Attorney, and all actions and decisions o my said attorney-in-fact shall

bind upon m rn heirs, personal reprcsenta?ves, administrators, SIIOCES and assigns

I
WHEREOF, I have hereunto set my hand and seal a

K C011I1 South Dakota, this da of October 2014.

\garbara A. Morris A ?1fZloM/Q4

arbara A Morris

STATE OF SOUTH DAKOTA )
IS

COUNTY OF
mm

)

M
On this the QQ dii- of ? Q9LC\\_,J , before H1 the

36 personally a?p?ared Barbara A Morris, knov t0 Hl 0 saiisfactorily

WP: Yw : BIS whose DEH is subscribed to the within instrument and acknowledged

inE???'???E?k???'5 we 5311 for the Purposes therein contained.

? 1 4
1

?@&?ne;E-s? Ii ereof, I hereunto set II d and of?cial seal
F35

Y Kb SW1

H ?1F'??Z: $ if 6*?
q;'Fs0i?\?' Noiafy Public, Sout Dakota

M commission expires:
% -q 2&0 V1

3

D E 00036

Filed: '5/3/2016 2:50:04 M CST Beadle County, South Dakota 02PRO15-000028
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6/2/2015 SR JUDICIA CIRCUI BEADL co, SD B PEGGY HOTCHNQ Db!- Y

Last Will and Tes tament
O

BARBA AN MORR

I, BARBA AN MORRI residing in Brevard County,

Florida, being of sound mind and IDEHIO do make, publish and

declare this m LaSt Will and Testament, and hereby revoke all

former Wills and Testaments and Codicils thereto b H made

1. I direct the Payment of all m unsecured legal debts

and funeral expenses.

2 I devise certain items of tangible personal Property

not otherwise specifically disposed of b this Will, excluding

money and items used in m trade O business, if any, to the

persons listed on the last dated writing mad for this purpose,

signed by H1 and in existence at the time of m death. Such

writing shall have H significance apart from its effect o the

distribution of T Property b this Will. In the EVS D such

list is dlSCO'\7EI8 within thirty days after the appointment of m

Personal Representative , then, and in that event , it shall be

presumed that I left T such writing and all m personal Property

shell Pass in accordance with the other provisions of this Will-

3 I giV? devise and bequeath all of the I951 and

remainder of m estate and Pr?perty, real, personal and mixed,

wheresoever the $ ma be situated and of whatsoever kind D

character of which I ma die, seized and possessed, O t0 which I

ma be O become in aI1 wa entitled O have any interest, O O'\/?

which I ma have any power of appo intment , to the Trustee Q the

?BARBA AN MORR TRUST which wa established under that

certain Trust Agreement heretofore executed b me G Grantor and

H Trustee, G the da of ' T . I 2014,

for distribution 3 provided therein.

1 T720 15122
j(1L'1\r?I/,'|:i1"lvr(T.Kldi

EADL OUNT. SOUT DAKOT
K?EI~\U|.I; uuwn ovum-,..-~.._

FYLE ' 1:13.. _ n '
"J!HE

eri I DepW APP 012
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6/2/2015 3RD JQDICIA CIRCUI BEADL co, SD B PEGGY HOTCHKI DEPUT

4. I hereby aPpOint m daughter , KAR LE WYM

Personal Representative of this m Last Will and Testament, and in

connection therewith, I direct that she be relieved of any

requirement for the giving of bond, and if notwithstanding this

direction, any bond is required b law, statute O rule of Court,

D sureties b? required thereon . In the ?V?I' m said daughter

shall 1'l survive RI O for any reason be unable ? SGIV O cease

t0 act B such Personal Representative , I hereby aPPOint m

daughter, PAMA JEA BRUCKN 3 Personal Representative hereof,

waiving bond G aforesaid.

5. I confer upon the Personal Representative of this m

Last Will and Testament, with respect to the management and

administration of m p]COp?It in m Qstate, the following

discretionary powers in addition ? the powers and authority

otherwise granted by law, without limitation by IQESO of

Specification.

a. T retain al'1 such propert?/' for such period of

time G she ma dee advisable, without liability for depreciation

O loss; 13 deposit any monies at al'\ time constituting 3 Part of

m estate, in OD O IHOI banks , savings O commercial, in such

form of account, whether O not interest bearing and without

limitation 1 to the amount of any such account, or in the

discretion of the Personal Representative, ? hold any such monies

uninvested.

b. T lease real property for such period of time,

with O Without an option C purchase, and upon such t?IH1 3 she

ma dee advisable.

2
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6/2/2015 SR JQDICIA CIRCUI BEADL CO SD B PEGGY HOTCHKJ DEP Y

C T borrow mone for a1' Purpose whatsoever and

to mortgage real property and Pledge personal property 6 security

for such loans.

d. T sell, exchange O otherwise dispose of an}

O all of m property, real or personal, at public or private sale,

at an t ime and from t ime to time, and for such consideration, and

upon such terms, including tEI'H'\ of credit, 8 she m? dee

advisable .

6. For the Purpose of this Will, 3 person shall l'lO be

deemed to have survived [ if he G 51 dies before the expiration

of ten days following the date ?: m death, and I hereby declare

that I shall be deemed t0 have survived such person and this Will

and all U; its provisions shall be construed upon that assumption

and basis.

I WITNE WI- I, BARBA AN MORRI have to this

m Last Will and Testament, subscribed m nam and set m seal,

this .,-1 - da of Y "\
r 2014.

llai. \&Cu Q; a L $AM
'EI- AN MORR \

Signed, sealed, published and declared b BARBA AN

MORRI the Testatrix, above -named, to be her Last Will and

Testament, in our pI?SE{\C? and W at her request and in her

PIESQUC and in the presence of each other, have hereunto

subscribed OL HEITI H attesting witnesses, this ix day of

~ ~./? ; 1 2014,
Q?!//,~/1r,3",\7??/?p  ' 42?

residing at Rockledge, Florida
F ward L Stahley

\/
\,

residing at Merritt Island, Florida
Vale/pie 'J. Righle-nii

/pf
.v H u____/___J_.. residing at

i\_}p1_/'1" ,'\

3
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6/2/2015 3RD JUDICIA CIRCUI BEADL co, SD B PEGGY HOTCHKI DEPUT

STAT O FLORID
COUN O BREVA

W BARBA AN MORRI E L STAHLE VALERI J.

RIGHEN and \ :1? 1 /
1 the Testatrix and

witnesses respectively, whose names BI signed to the attached and

foregoing instrument, being first duly sworn, do hereby declare to

the undersigned officer that the Testatrix signed the instrument B

her Last will and Testament, and that she signed voluntarily, and

that each of the witnesses, in the presence of the Testatrix, at

her request, and in the presence of each other, signed the Will Q

8 witness and that to the best of the knowledge of each Wit??SS

the Testatrix W3 at the time 1 O IHOI years of age, of sound

mind and under D constraint O undue influence .

D \/ *3\j ( \-QM 2 I?gdl
BARBA AN ??}?RI?' Testatrix
$1 Q / / /

1
Edward L. ?Stahley, ,Wit'ness

/
/?.. ?Q/}"_/?

Vale ie J.?1?ighenzi, Witness
1

Witr1ess;,.

Sworn ?C subscribed and acknowledged before m by

BARBA AN MORRI the Testatrix, and SWOI t0 and subscribed

before I by EDWA L STAHLE VALERI J. RIGHENZ and

T 1 the witnesses, this ,\ da of
_'/\

1 2o14
?1? r-\{/2 7

U
Edward L S ahley

Notary Public State of Florida
..?T;~_i'1L At Large

4
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REVOCA TRU AGREEM

THI AGREEM mad this . w of
1

2014, between BARBA AN MORRI

hereinafter referred to B the Grantor, and BARBA AN MORRI

hereinafter referred to 3 the TIUSYG

ITE I: QTATEM E EURPO AN BENE PIC

A Grantors have established this Trust 11 be know
hereafter

5. the "BARBA AN MORR TRUST in order to provide 3

IHEE for the management of certain of Grantor? s properties and

Perhaps the proceeds of insurance upon the Grantor's life, for the

management of such further property interests G mi be
deposited

with the Trustee
b Grantor. and for the maintenance, comfort and

support of Grants: during her life and of Grantor ? s familil after

Grantor ? S death, all in the IHGU hereinafter provided .

B GIGI'At has created this TIUS by depo s i ting with

the TIUSCE the property described in Schedule A which is annexed

hereto . Fro 1: to timia, additional Pr?perty, P?Ih3p5 including

policies of life insurance, ma be deposited with Trustee if

accepted by her for administration under this instrument . Grantor

by Granto: ' s wili
ma direct that 3 Part O all of Grantor's

estate

and property CV8 whiC Grantor has 3
power

of appointment , shall

be delivered to Tru?tee for administration by her under this

agreement?, after Grantpr?s death.

ITE IL RECEI AN COVENA O TRUSTE

A Trustee acknowledges receipt of the PI?perty

described in Schedule A

B Trustee will manage, invest and reinvest the

Pr?perty described in Schedule A and will hold a11 policies ?f life

insurance deposited with Trustee, and will receive, manage invest

1
;:i:V:;_,|Vzx?-

KL)"

L?
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and reinvest such additional propertY B ma be deposited with

Trustee and accepted b her, and all of the proceeds of that

property: upon the USE and for the Purposes hereafter set forth.

Th Trustee has the power and authority t0 buy, sell, and transfer

real and personal pIOP?rtYr mortgage real property and Pledge

personal prQp6Ity?

C Trustee will accept and will administer 8 Part O

the TI\lSt Estate what ever Property is T be delivered to Trustee

under the provisions of Grantor's Will t0 be administered .

D Trustee will use her best effcrt 1: collect wh?

due and thereafter will administer in accordance with the YBIT O

this iDStIC\l1'[\?I the proceeds of all policies of insurance mad

P33/able to Trustee. Trustee
shall have 1' responsibility ? Pa

premiums upon those policies, H0 C PE the principal DI the

interest ?? a11 loans secured b her except in her discretion to

the extent of income and other assets O the Trust. Th insurance

companies that shall have issued the policies shall have H

responsibility other than ? Pa t0 Trustee the prqceeds of the

policies whe theY become due and Payable. TIL\St?? Shall nct be

required K take aI1 legal proceedings concerning the policies

until Trustee is indemnified T her sqle satisfaction.

E Either Grantor O a?y Trustee shall have the power ?

des ignate an agent B having the authority to sign O any bank,

savings and loan, brokerage, ' mutual fund, O other &CCO\. held by

this Trust. Said author i z ed signer m- be a SUCCE S Trustee that

has 1'1 Yet assumed the duties of TI\l5t??. Said agent shall act in

8 fiduciary <:apaci?\: and shall be a?countable t0 the Trust;

however , any financial institution O other third person wh deals

with the authorized signer ma rely upon all actions taken b the

authorized signer 3 binding the Trust without inquiIY- Th

2
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authority granted to the authorized signer shall survive the

incapacity O death of the Grantor, but ma he revo k?d b the

Trustee. Th power herein granted shall include th? power to

GXQCL 5 Power of Attorney .

E Upo the death of Grantor, the Trustee shall mak

such gifts of the tangible personal Property of the Grantor 3. ma
be directed b the Grantor? s will, O 5. ma be directed b E list?

letter, O other writing of the Grantor permitted b the Will

(whether O not probated) Th cost of storing 1 packing, shipping

and insuring an tangible personal prgperty gift prio; to delivery

to its intended recipient shall be Paid by the Trust.

ITE II 4 DISPOSI V PROVI S

Th Trustee shall administer this Trust for the Purpose
of Paying the net income at

least - annually
O R10 often E

directed by the Grantor, to BARBA AN MORRI until the death of

BARBA AN MORRI Th Trustee shall also, if requested by the

GI?\!1tO PQ from the Corpus O principal of this Trust, such

amounts B ma be deeme necessary b Grantor for the support and

maintenance of the said BARBA AN MORRI Upo the death of

BARBA AN MORRI this TIUS shall terminate and the remaining

CO {Pl- principal and accrued interest shall be distributed t0

Grantor? s tw (2 daughters , PANA JEA BRUCKN and KAR LE

WYM equal lYr PE stirpes.

IIE IV L L E RESERVAT B GRANT

During Grantor's life Grants: shall have the right C d

the following BCtS

A T revoke this instrument entirely and t0 receive

from the Trustee all of the Trust propeI'EY remaining after making

Payment O provision E0! Payment of all QXPQHS connected with the

administration of this Trust .

3
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B FIG! t ime to t ime t0 amen this instrument in a?

and every particular; provided, however, ?cha the duties and

responsibilities ?f the Trustee shall not D changed withnut the

written consent of the TI\lSt??.

C Fro t to time to withdraw from the operation of

this 'I.'I'L any Par: O all of the Trust property-

D Upo written request b Grantor, Trustee will assent

to O join in the execution of any instrument provided ? her by

Grantor and designed t0 enable Grantor ? exercise any of the

rights reserved b the provisions of this item.

E Grantor IQSEIVE the right 'C reside upon af1

Property placed into this trust 8 Grantor's pe rmanent residence

during C-rantor? s life, it being the intent of this provision t0

preserve in Grantor the requisite beneficial interest and

possessory right in and to such real property, to Compl with

Section 196. and Section 196.041 of the Florida Statutes?, such

that Grantor' s possessory right constitutes in all respects,

?equitable title to real estate,? G that te rm is used in Section

6 Article 7 of the Constitution of the State O Florida.

ITE V ADMINISTR E I TH EVE Q INQBILIT T SEEV

In the event the Trustee, shall be unable T act 8

Trustee during the term of this Trust. Grantor hereby des ignat E s

her daughte;:, KAR LE WYM to HC as Successor Trustee, during

such period of inability to SEIVE In _th event KAR LE WYM

fails to survive O for ar!
IQESO be unable to 5Ct O shall CGE

to act G Successor Trustee, Grantor hereby designates her

daughfer, PAMA J BRUCKN to act B Successor Trustee during

such period of inability to SGIV In the event that the Trustee

is restored to the ability to S?IVE said Trustee shall I?E5SUi[

the duties 5 Trustee of the Trust and the said KAR LE WYM or

4
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the said PAMA JEA BRUCKN shall H longer QC 8 Successor

Trustee . A written statement from 8 medical doctor shall be

sufficient 11 establish ?ability ?O in_abil ity of 5 trustee to

se?_~ve

ITE VI: ADMINI AFTE GRANTO DEA

After the death of the Grantor, GIBHC hereby designates

KAR LE WYM E GC E SUCCBS Trustee, wh shall E SOO B

practicable di s tribut e the remaining -corpus and principal in

accordance with the terms and provisions of ITE III herein. In

the event KAR LE WYM fails to survive O for any IEBSO be

unable Y act O shall CGH to ' act 5 Successor Trusfee, Grantor

hereby designates PAMA JEA BRUCKN to El as Successor

Trustee, wh shall E SOO E practicable distribute the remaining

corpus and principal in accordance with the terms and provisions of

ITE III herein.

ITE VII: PAYME O TH ESTA Ll

Th Grantor directs that
the

Trustee shall have the power

to P33 E portion of any Federal ESCEC taxes owe by _th estate of

either of the Grantor, in the proportion that the value which those

assets of this Trust constituting 3 Part of the gross estate of

said Grantor bears ? her total grass "estate.

ITE VIII: AUDIT T TRUS

Fro time to time further real and personal Property ma
be deposited with the Trustee hereunder; and the Grants: ma direct

b the provisions of her last Will, that S portion of her

probate estate shall Pass to the Trustee name herein C be

administered under the t6I'II\ of this Trust Agreement after the

death of Grantor.

5
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ITE IX: AMENDME T TRUS

All amendment? to this Trust, including the addition of

other pIOpEI3t t0 the Trust and the changing of beneficiaxies,

their respective shares , and Plan of distribution , shall be mad by

an instrument in writing signed b) the Grantor and served upon the

Trustee, and the original O such instrument shall be attached 1

the original of this T1?\J Agreement and maintained in the

possession of the Trustee.

ITE X AP LA ?LAU

This inst rument has been Prepared and executed in the

State of Florida, and the Grantor and Trustee is 8 resident of the

State of Florida . All questions concerning the meaning and

intentions of the terms of thi? instrument and Concerning its

validity and all questions relating to performance under it shall

be judged and resolved in accordance with the laws of the State of

Florida.

I WITNE WHERE the Grantor and Trustee has hereunto

set her hand and seal and have caused these presents K be executed

this
?? day

of /"?1'Agc 201-4

F \:j \ :  *'
~z/?.??- .~ _.

& Q
i )

Edward L. S ley, Witn S BARBA AN MORR

_<_.? ;  , "Y
?

Valerie J. Righenzi, Witness
(A ? Grantor)

Signed, sealed and deliveied
1e prgyg" of: {#5-__

 L. ? lev. Witne: inaward L. ley, Witne r BARBA AN MORR

Val:-.;r?:\=/C-F. Rig?e?zi , Witness
?TRUSTE

(A tq./Trustee)

6
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STAT O FLORI
COUN O BREVA

BE M personally aPPEared BARBA AN MORR Grantor

and Trustee in the foregoing Revbcable Trust Agreement , ? m well

known and know to |||l to be the individual described in and wh

executed the foregoing instrument, and acknowledged before m that

she executed the SHI for the?
Purposes therein expressed.

???
WITNE mi hand and official seal this /\ d8 of

Mg :?~\c/
r 2014.

_.=_ ~ED=?:'m'
,

?- '1'! 05%?- 1:7' ' '=1>?FliEiIP? Ei?ard L? stahiey
~.~ E ?~|=~.-$1 Notary Public State of Florida

A Large

Signed, sealed, published and declared by the above name

Grantor and Trustee in the PIESGDC of U wh have SEE the Grantor

and Trustee sign this instrument, and wh have affixed 01 HEIH 8

attesting witnes s e s hereto, in her presence, at ?he request , and in

the presence of each other , this d5\ and Year last above written.

> .-??)1* r,?7/ ,_/ /? _; Y
Edward L. S ?a lev ~' residing at Rockledge, Florida

Edward L. S ' 193

,'.* 1 ?_/ /4 rgsiding at Merritt Island, Florida
Valerie J- Rigtfenzi

,/?- ,- /

.11? ; / 17,7 ./.5 ,1 ?V .; ?f,{,9_,~i'-_i residing E A . V ./? ?

7
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SCHEDU "A T REVOCA TRUS VAGREE

DAT .?\/lgkc E Q 5'7
/ 201

BETWE BARBA AN MORRI GRANT

AN

BARBARA MORRI TRUST

?? Hausa 436 .s"?fs' ')>+??RK?!) /H11, ibfee? 1 '?m1"?i_/4 Fuau $5

F3

3,

JJ

8
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Li . 1.

FEDERA CREDI UNIO
ACCOUNT [FIBRE

Designa th ownersh O th ECCOL an responsibili fo lh service requeste

City/StatelZ Dat o Birt

Work, P{1c[1e_: ? E-
Join Owne SSN/TI
Street Driver Li N

Join Owne ????i(1}?

Street Driver Li N

Wor Phon E-

E Payab L Deat (POD)/Tr Accou D A Account E! Designa Speci? Accuunt
Bene?ciary/P Paye KARE WYMA Bene?ciary/P Paye PA BHUCKNE
Stree Stree
City/State/Z MEHHIT ISLAN F 00000 City/Slate/Z WOLSEY I5 00000El UTMAIUG (a custodia fo (mino unde th Unifor Transfers/Gi tMino Ac
_,Mir| SSN/TI

El Agenc Pri Nam o Agen
Signatu Dat

[I A Account El Designa Speci? Account
I] Othe El SE Accou Authorizati Car

A o th term conditio for o ECCD ownershi accou selecti an othe informati indicate O thi Car aPP' t E o thaccount liste unles th Cred Unio i noti?e i writin O > chang

Suffi Suf?
F Share/Savin El Mone Marke
? Shar Draft/Checki U HS
E Shar Certi?cate/Certi?ca El Othe

Th BCCO numb fo eac o th ECCO liste consist O th suf? adde t th en O th Memb Numb liste i th "MEMBAPPLICAT AN OWNERS INFORMATI sectio I {h Car aPP" ( mor tha 01 accoun o th 581 typ ?1D tha O suf?wi b liste fo tha accou type
CU MUT GRO ?I9 9 9 200 O D O C 1 A RI RESE

D?l?l[
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K? ?/inm. = :iai4%??Zf.1??4 ' .->= 1... _
E Payr Dedu:tionlDir Deposi
U Audi Respons
E Overdra Protecti (Indica transfe priorlty.
El AT Car El Deb Car
El P Access/Intern Bankin
ii Othe Under SBDHY aqreemenl

_.??- csRI1FI?MidNiZ\'Nb BI\'if>?II(v_l?|'EZ\!!ll?T?Hjl- . -~..--
Und penaltie of I certif that
(1 Th numbe sh W Tl thi far i m CD17 taxpaye identi?cati numbe (u I E- wailin fo r numbe ? b Issued an
(2 I ?u subje T backu withholdi because (5 I H exemp fro backu withholdi O (I I ha R bee noti?e b th Intem

Reven Servi (/R tha I a subjec [ backu wlthhaldi h E resul O [ failur ? repor al interes O dividen '- (= th IR hannti?e M tha I HI G longe subjec I backu withholdi an
(3 I Y I U. gitiz '1 _?"! U. PEIS _F feder ta IJUIPO )?v 21 quqsidereE U. pEI'S ifynu W 5 individ wh i 2 U.citize O U. reside alie p.'1m1e_r corporatio campa O ESSDCI create O drganize v th Unite State B unde thlaw af th Unit States M BIK (othi tha m foreig

ampan
D domesti HU (a de?ne i Regulatin sectio 30 7701 7

Certi?cati Instructio CIO U ite 1 abov i Yb hav bee noti?e b th IR tha y? currentl subjec { backu withholdibecaus Y? hav faile t repor interes an dividen o Y0! { retur Cros D ite [ an complet W- BE i Y? ,_, FI , U.
perso

aw;- ,%'.~?.r<1:f.1 V?iR????3l'?SiL".i*A?UT'H0?lZ? ?,1=<4> .. .;?-

B sigrI||' belo I/w agre t th IEH an conditln o th Mem an Accou Agreeme Truth-in- Disclosu Fund
Availabil Polic Disclosu T applicabl an K an amendme th Cred Uni make fro tim t tim whic 3 incorporat herei I/W
acknowled recei o 1 QO o th agreement an disclosur applicab [ th BCCU an service requeste herei I 5 HCC car OEF servic i request an provide I/w agre [ th lQl'l o an acknowled recei o th Electron Fun Transfe Agreeme an
Disclosu Th Intem Reven Sen/Ic due no requir }?0 COI1S ? an) provisi 0 thi docume othe tha th certi?catio require
[ avoi backu withholdi

/ \D
\ Ll Q9 SC!/LC<'

\. 4 f 0
////3. '//1

gnatur Dat Signatu Dat

X X
Signatu Dat Signatu Dat

-1 M1, a|,;;*Y~? r*=1;?@=="<::: ?- |iX:?e\ ._?.:..:4..,.?%:..,.... _-=\?.., --

. .M;(' - Q 2:.- Q12 -1.1.:- i"i ,Y?.1;?fa?= ? Z~i:_'-- .'<-.\ , 1-21+  ; 1;; PW 1 '~ ?- 
< ? < r ='.'E -? sq- '. .-'??';WE??:'A?cess.'?ar _  ;.- 1'- ==?Fi@???5?=5??ZIi?tHti??5ii??? -

D11O
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545. 5  ? '  ':?.-_="-s~.?n=.-?- 1=?~

\\
EM

' ?r7?1'5E>"riii.7\1 f(?'m- /:.??.;.\.. > {I F}

Account Chan F1? Authorization

Member J
Ownerg

ml E ?lL_Q
CN'?T? Member Number:

Sq go Employee Initials:
l"l:m>-  ? \ T]

mo
TW-
~T\\_

CHANGE ll: IOINT IIKWHKE
Dafe:

<9
Addiqfgigint Owner (requi@ signature o al OWH Y join owners

Z9\\%~ X ++

Name: >
i

lQ_?s
ii

&Ql____
SSN

L65; B -ogoo

Address: CP ?0 \ DoB}|_

City, State.
Q
-o.

?)5 Driver's License Q QW5488

Phone Number: 19
Secure Word: SE A4

Removai of joint Owner (require the signatur o the individu bein remove fro th account

Name:

TEWEI CHANGES: (requires on\ signatur that the HEI chang affect an documentation ? support nam change

Current Name: Updated Name:

Deparcments I Motif) U Member Services: E! Consumer Loans [1 Card Services: U FIC

BENEFICIARY DESIGNATION (require signature o al OWH join owners

Lis al HCCO bene?ciarie beIow.Thi wil bverrid an previou bene?ciar designate

Name Name:

cit)? State, ZiP Gt)? State. ZiP ___

Name: Name:

Cit) State, ZiP Cit) Smce ZiP <i

CHECKING SUFFIX CHANGES

Adding H checking suf?x (require signature o al OWD join owners: II

Closing E checking suf?x (require signatur o I- ownerz II Reaso fo closin

ACCOUNT DEMOGRAPHIC CHANGES (require signatur o fu? KCCO DWH O employe veri?e

Name: New emai address: i_____?_....__-_i-???---i
New Address: ________________.____-- Phone Number:

City Sate, ZiP Departments Y Notify D Member Services E FIC

How Member W8 Veri?ed (required1)

I change affect YHO than ON ECCOU please list:

Account Information Disclosure (require signatur o al OWI1 X join owners

auv:horize_i___i__-i- C receive HCCO information unti revoke this authorization i writing

* revoke authorization for _Z_______?:_________ receive QCCO information.

B signin below lNV agree C the changes O the SCCOU and I/We understand that this i ? modi?catio of the origin

ECCO agreement lNV als acknowledg that Ilw hav receive al disclosure g ch tim th ICCOU W3 establish an al'\

a enu E those disclosures
\ I

I D kg:-Ii
4, Q/\/V/Qja L7

?l

?K

Date ignacur Date

'
?i@!D:_\

Qd?n

\ I

sag LI C) Date Signatur Date

I1 d: 9/9/2015
...'=T- We Do,We Do for YQ U!
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No. 27935 
_________________________________ 

 
KAREN LEE WYMAN, Personally and as Personal  

Representative of the Estate of Barbara Ann Morris, 
 

Plaintiff and Appellant, 
 

vs. 
 

PAMALA BRUCKNER, 
 

Defendant and Appellee. 
________________________________ 
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PRELIMINARY STATEMENT 
 

 Appellant Karen Lee Wyman will be referred to as "Wyman;" Appellee 

Pamala Bruckner as "Bruckner;” decedent Barbara Morris, mother of Bruckner 

and Wyman, as “Morris;” the motions hearing transcript as “HT” followed by the 

appropriate page number; and the Appendix for this brief as “App.” 

 For consistency’s sake, this brief will follow Appellant’s manner of 

referencing the settled record: the probate pleadings will be referred to as “PRO-

SR__” and the civil pleadings as “CIV-SR__.”  

JURISDICTIONAL STATEMENT 
 
 This is an appeal from a Partial Summary Judgment and Judgment 

entered after a June 14, 2016, motions hearing.  App. 1-3.  The Partial Summary 

Judgment was entered on June 20, 2016, App. 2-3, and the Judgment was 

entered on July 12, 2016, App. 1.  The motions for partial summary judgment 

were heard before the Honorable Carmen Means in a motions hearing in the 

Third Judicial Circuit Court, Beadle County.    Plaintiff Karen Lee Wyman filed a 

Notice of Appeal on July 1, 2016.  PRO-SR 202. 

STATEMENT OF LEGAL ISSUES 
 
1. Morris owned an account at Dakotaland Federal Credit Union, and she signed 

a Dakotaland bank form that made Bruckner joint owner of the account.  
Bruckner signed her own name on the same form, accepting joint ownership 
of the account.  At the time, Pamala Bruckner was attorney-in-fact for her 
mother, Barbara Morris.  Did Morris have legal authority to create the joint 
account?   
 
The circuit court’s Partial Summary Judgment was that Barbara Morris had 
authority to create the joint account, and that Bruckner’s signing of the 
account form was not an exercise of the power of attorney; rather, Bruckner 
signed her own name in her own capacity in the account form.  
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SDCL 43-4-2, 43-4-4, 43-4-7; 
Bienash v. Moller, 2006 S.D. 78, 721 N.W.2d 431; 
Studt v. Black Hills Fed. Credit Union, 2015 S.D. 33, 864 N.W.2d 513; and 
Estate of Stevenson, 2000 S.D. 24, 605 N.W.2d 818. 

 
2. In summary judgment, a party who does not dispute a material fact is deemed 

to have admitted it.  Bruckner filed additional material facts concerning 
Morris’s intent that Wyman did not dispute.  The additional material facts 
show Morris intended to let Bruckner write the checks she wrote on the joint 
account.  Could the circuit court decide an intent issue based upon those 
undisputed facts?  
 
The circuit court did not address this issue.   
 
SDCL 15-6-56(c); 
Veith v. O'Brien, 2007 S.D. 88, 739 N.W.2d 15; 
Bienash v. Moller, 2006 S.D. 78, 721 N.W.2d 431; and 
Hein v. Zoss, 2016 S.D. 73, ---N.W.2d---. 
 

3. After Morris made Bruckner joint owner of the Dakotaland account, Bruckner 
wrote several checks on the account.  Were Bruckner’s check-writing acts 
permissible acts of a joint owner? 
 
South Dakota statutory law gives a joint owner authority to write checks on 
the joint account. 
 
SDCL 29A-6-101 through 29A-6-104; 
Johnson-Batchelor v. Hawkins, 450 N.W.2d 240 (S.D. 1990); and 
McDonough v. Kahle, 1999 S.D. 14, 588 N.W.2d 600. 
 
 

4. The power of attorney gave Bruckner the authority to “give or receive as a gift 
. . . all or any portion of my real or personal property . . . .”  Does that language 
constitute clear and unmistakable language authorizing Bruckner to self-deal? 
 
The circuit court’s Partial Summary Judgment was that the power of attorney 
clearly and unmistakably authorized Bruckner to give or receive gifts from 
Morris’s property, and therefore the checks Bruckner wrote on the 
Dakotaland account to her family and herself were permitted self-dealing and 
did not constitute breaches of Bruckner’s fiduciary duties. 
 
Bienash v. Moller, 2006 S.D. 78, 721 N.W.2d 431; 
Prunty Const., Inc. v. City of Canistota, 2004 S.D. 78, 682 N.W.2d 749; and 
Estate of Stevenson, 2000 S.D. 24, 605 N.W.2d 818. 
 

5. Bruckner disbursed the bulk of the funds in the joint account the day before 
Morris died.  If Bruckner should not have disbursed the funds, what should 
their disposition be?    
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The circuit court did not reach this issue.  Under the Johnson-Batchelor v. 
Hawkins case, it is appropriate to use the concept of tracing to honor Morris’s 
intent—that the funds go to Bruckner. 
 
Johnson-Batchelor v. Hawkins, 450 N.W.2d 240 (S.D. 1990). 

 

STATEMENT OF THE CASE 
 
 This appeal originated from two Beadle County cases (a probate case and a 

civil case) brought by Wyman personally and as personal representative of 

Morris’s estate.  The two cases were consolidated for discovery and trial on May 

27, 2016.  (PRO-SR 200-01.) 

 In her claims, Wyman alleged that Morris’s act of adding Bruckner as a 

joint owner to the Dakotaland account was a product of undue influence.  (PRO-

SR 31-37; App. 4-9.)  Wyman voluntarily dismissed that claim on July 8, 2016, so 

there is no longer an allegation that Morris acted because of undue influence.  

(App. 10-11; App. 1.) 

 Wyman’s remaining claims allege that Bruckner breached her fiduciary 

duties when Morris made her a joint owner of the Dakotaland account and when 

Bruckner disbursed funds from that account.  (PRO-SR 31-37; CIV-SR 2-7; App. 

10-11; App. 1.)  Wyman also alleged that Bruckner committed conversion when 

Morris made her a joint owner of the Dakotaland account and when Bruckner 

thereafter disbursed funds from that account. 

 At a June 14, 2016, hearing, the circuit court considered Wyman’s and 

Bruckner’s cross-motions for partial summary judgment.  The court denied 

Wyman’s and granted Bruckner’s.  (App. 2-3.)  On June 20, 2016, the circuit 

court issued a partial summary judgment that Morris’s addition of Bruckner as a 

joint owner to the Dakotaland account did not involve an exercise, by Bruckner, 
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of the power of attorney, who signed her own name in her personal capacity to 

the account form.  (App. 2-3.)  The circuit court also ruled that Bruckner had 

authority under the power of attorney to give or receive gifts from Morris’s 

property, and that Bruckner had not breached her fiduciary duty or engaged in 

self-dealing.  (App. 2-3.) 

 Wyman subsequently dismissed her claims of undue influence, with 

prejudice, and a final judgment on all claims was entered on July 12, 2016.1 

STATEMENT OF THE FACTS 
 
 Karen Lee Wyman left her mother as a teenager, and, with some 

exceptions, didn’t disclose her whereabouts to her mother, Barbara Morris, for 

many years.2  Wyman lived a transient lifestyle through several states, and did 

not stay in contact with Morris, which was hard on Morris.3   

 Morris had a close relationship with her daughter Pamala Bruckner, 

Bruckner’s husband, John, and Morris’s granddaughters, Sarah, Alissa, and 

Angela.4  When Morris found where her other daughter, Wyman, was living in 

Florida, Morris moved to Florida in an attempt to establish a relationship with 

her, and Morris lived there for a little over one year.5  In September of 2014, 

Morris, suffering from terminal cancer, asked Bruckner to take her back to South 

Dakota, and, within three weeks’ time, Morris returned to South Dakota to live 

with her daughter, Bruckner.6 

                     
1 App. 001. 
2 CIV-SR 113, ¶ 3. 
3 CIV-SR 114, ¶ 4. 
4 Id., ¶ 5. 
5 Id., ¶ 6. 
6 Id., ¶ 7. 
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 Morris had no relationship with Wyman’s children, and only the brief 

relationship described above with Wyman.7 

 On October 29, 2014, Barbara Morris executed a power-of-attorney before 

Lori Woodruff, a notary public and employee of Dakotaland Federal Credit 

Union.8  The power-of-attorney named Morris’s daughter, Pamala Bruckner, as 

attorney-in-fact.9  On November 12, 2014, Morris opened a payable-on-death 

account (the “Dakotaland account”) at Dakotaland Credit Union.10  At that time, 

she named both Bruckner and Wyman as p.o.d. beneficiaries.11 

 On December 17, 2014, Morris decided to give Bruckner joint ownership of 

the Dakotaland account and to eliminate Wyman as a p.o.d. beneficiary on the 

account.12  Morris drove to Huron to pick Bruckner up at work and took her to 

lunch.13  Over lunch, Morris explained that she wanted to make Bruckner joint 

owner because she wanted Bruckner to have the account when Morris died.14  

The mother/daughter pair drove to Dakotaland Credit Union after lunch, and 

Morris had the bank staff fill out an “Account Change Authorization” form.15  

Morris signed the form herself, effecting her wishes.16 

 Barbara Morris intended to give the Dakotaland account in joint 

ownership to her daughter, Pamala Bruckner, and Morris intended Bruckner to 

have survivorship rights over the account.  Wyman didn’t dispute those facts.  

                     
7 Id., ¶ 8. 
8 App. 12-14. 
9 Id. 
10 App. 15-16. 
11 Id. 
12 App. 17. 
13 PRO-SR 197, ¶ 3. 
14 Id., ¶ 4. 
15 Id., ¶ 5. 
16 Id., ¶ 5. 
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Wyman argued that those facts are not admissible, but Wyman never offered 

contradictory facts.17  

 Bruckner does not dispute the expenditure of funds listed on pages 5-7 of 

Wyman’s Brief.  The $10,000 cashier’s check to Stuart Title was something 

Morris wanted to do to help her granddaughter, Alissa Orban, purchase a new 

home, so Bruckner picked the check up at Morris’s direction.18  The $2,000 

payment on Bruckner’s car was a check Morris knew about and had discussed 

with Bruckner because Bruckner’s car was used so much in caring for Morris.19   

 The $100 check to Nathan Miller was reimbursing him for groceries he 

purchased when they visited Morris.20  The four $50 checks to Morris’s great-

grandchildren, the Miller children, were to pay them for helping take care of 

Morris, which was a payment Morris knew and approved of.21  The check to 

Landkey Technologies was a payment Morris wanted to make for Bruckner’s 

online classes, which Morris wanted Bruckner to finish.22 

 The $100 check to Jason Orban was to reimburse for groceries during a 

time period when there were a lot of people there as Morris was dying, although 

she was still alert and able to talk with the family during this time period.23 

 The $1,500 checks to Alissa Orban and Sarah Miller are checks Morris 

knew about and wanted written to them because they spent two weeks at the end 

of Morris’s life being a constant caregiver for her.24   

                     
17 CIV-SR 122-23. 
18 CIV-SR 114, ¶ 9. 
19 Id., ¶ 10. 
20 Id., ¶ 11. 
21 Id., ¶ 12. 
22 Id., ¶ 13. 
23 Id., ¶ 14. 
24 CIV-SR 115, ¶ 15. 
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 The $5,000 check to John Bruckner was because Morris was concerned 

she was being a financial burden due to the assorted kinds of expenses it cost to 

have her there.25  The $300 check to John was reimbursement for the plumber 

who made the bathroom handicap assessable for Morris.26 

 With respect to the $200,000 check, Bruckner talked to Morris and told 

Morris that she was going to transfer the money because Morris had already told 

Bruckner on a number of occasions that the money was Bruckner’s and Bruckner 

could do whatever she wanted with it.27  At this point in time, they knew Morris 

was very close to the end.28  Bruckner thought Wyman would be after the money, 

so she transferred it.29 

STANDARD OF REVIEW 
 
 “This Court reviews entry of summary judgment de novo.”  Hass v. 

Wentzlaff, 2012 S.D. 50, ¶ 11, 816 N.W.2d 96, 101 (citing Adrian v. Vonk, 2011 

S.D. 84, ¶ 8, 807 N.W.2d 119, 122).  On appeal, this Court “determine[s] only 

whether a genuine issue of material fact exists and whether the law was correctly 

applied. Id. (citing Saathoff v. Kuhlman, 2009 S.D. 17, ¶ 11, 763 N.W.2d 800, 

804).  If any legal basis to support the court's ruling appears, this Court must 

affirm.  Plato v. State Bank of Alcester, 1996 S.D. 133, ¶ 3, 555 N.W.2d 365, 366 

(citation omitted); see also Hass, ¶ 11, 816 N.W.2d at 101 (“If there exists any 

basis which supports the ruling of the trial court, affirmance of a summary 

judgment is proper.”). 

                     
25 Id., ¶ 16. 
26 Id., ¶ 17. 
27 Id., ¶ 18. 
28 Id., ¶ 18. 
29 Id., ¶ 18. 
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 “The existence of a fiduciary duty and the scope of that duty are questions 

of law for the court.”  Bienash v. Moller, 2006 S.D. 78, ¶ 12, 721 N.W.2d 431, 434 

(quoting Ward v. Lange, 1996 SD 113, ¶ 12, 553 N.W.2d 246, 250). 

ARGUMENT 
 
 There are five reasons supporting Bruckner’s position in this appeal.  

Under any of the reasons this Court relies upon, Bruckner prevails.  First, Morris 

had the right to give Bruckner joint ownership of Morris’s Dakotaland account.  

Second, in an issue related to the first, Wyman did not raise on appeal or dispute 

the fact that Morris intended for Bruckner to have the account.  Third, Bruckner, 

once she became joint owner, had authority to write checks on the account as an 

owner, and did not need the authority of her power of attorney to write checks on 

the account.  Fourth, Bruckner’s power of attorney gave her permission to self-

deal.  Consequently, she had authority under the power of attorney to write 

checks to herself and family from the Dakotaland account.  Fifth, because it has 

not been disputed that Morris intended Bruckner to have the joint Dakotaland 

account when Morris died, the principal of tracing means the funds should go to 

Bruckner as Morris intended. 

I. Morris had legal authority to create a joint account out of her 
Dakotaland account.   

 
 Morris opened a new account at Dakotaland Federal Credit Union on 

November 12, 2014.  (App. 15-16.)  She was sole owner on the account.  Morris 

had legal authority to transfer ownership of her personal property to any person.  

SDCL 43-4-2.  Morris engaged in a voluntary transfer of the Dakotaland account 
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into joint ownership.  SDCL 43-4-4.30  Morris gave Bruckner joint ownership over 

the account when Morris voluntarily executed the “Account Change 

Authorization.”  SDCL 43-4-7.31 

 Wyman does not dispute that Morris had the authority to add Bruckner as 

a joint owner to the Dakotaland account.  While Wyman initially brought an 

undue influence claim challenging the validity of Morris’s decision to add 

Bruckner as a joint owner, Wyman voluntarily dismissed her undue influence 

claim, with prejudice, thereby acknowledging that Morris’s act was legitimate.  

(App. 4-9, Complaint; App. 10-11, Stipulation.) 

 Instead, Wyman’s attack on the joint ownership is the argument that 

Bruckner committed an act of self-dealing when she accepted a gift that Morris 

voluntarily gave Bruckner.  It was not self-dealing for Morris to voluntarily gift 

joint ownership to Bruckner.  Under the language of Bienash v. Moller, 2006 S.D. 

78, ¶¶ 13-14, 721 N.W.2d 431, 435 (and nearly every other case that addresses 

self-dealing), self-dealing occurs when a principal gives a fiduciary power over 

the principal’s property, and when the fiduciary uses the power for her own 

benefit. 

 In this case, Morris used her own power over her own bank account to gift 

joint ownership to her daughter, Bruckner.  Bruckner did not use the power of 

attorney to make herself a joint owner.  Consequently, Bruckner did not engage 

in self-dealing. 

                     
30 SDCL 43-4-4 states: 

A voluntary transfer is an executed contract, subject to all rules of law concerning 
contracts in general, except that a consideration is not necessary to its validity. 

31 SDCL 43-4-7 states: 
A grant takes effect so as to vest the interest intended to be transferred only upon 
its delivery by the grantor.  A grant duly executed is presumed to have been 
delivered at its date. 
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 In Bienash, the attorneys-in-fact engaged in self-dealing acts when they 

tried to name themselves as the payable-on-death beneficiaries on several CDs 

owned by the principal.  Id., ¶¶ 6-7, 721 N.W.2d at 433.  In Studt v. Black Hills 

Fed. Credit Union, the attorney-in-fact tried to get the Credit Union to change the 

beneficiary on the principal’s certificate of deposit.  Id., 2015 S.D. 33, ¶¶ 6-7, 864 

N.W.2d 513, 515.  In Estate of Stevenson, the trustee of a trust tried to lease 

farmland to her family.  Id., 2000 S.D. 24, ¶¶ 2-4, 605 N.W.2d 818, 819-20.   

 In each of those cases, the agents exercised their power to benefit 

themselves; the principal never conveyed the property.  This is the opposite of the 

matter before you.  Morris, a competent lady, chose to make a gift of a bank 

account by naming Bruckner as a joint owner.  Morris’s gifting of the Dakotaland 

account to Bruckner did not constitute self-dealing by Bruckner.  It was not even 

Bruckner’s act.  Wyman seeks to do injustice to Morris’s ability to decide, and act, 

with respect to Morris’s bank account. 

II. In summary judgment and this appeal, Wyman did not dispute 
the fact that Morris intended that the Dakotaland account 
belong to Bruckner, or that Morris intended to let Bruckner 
write checks on the Dakotaland account. 

 
 When a party moves for summary judgment, the party must present a 

statement of undisputed material facts that are admitted unless the opposing 

party controverts them with opposing facts.  SDCL 15-6-56(c).32   

 Bruckner responded to Wyman’s motion for partial summary judgment 

with a statement of additional undisputed material facts that Wyman did not 

                     
32 See also Citibank S. Dakota, N.A. v. Schmidt, 2008 S.D. 1, ¶ 8, 744 N.W.2d 829, 832 
(“the opposing party must be diligent in resisting [the motion], and mere general 
allegations and denials which do not set forth specific facts will not prevent the issuance 
of a judgment”). 
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dispute.33  Each of those facts explains Morris’s intent to allow Bruckner to write 

checks on the Dakotaland account prior to Morris’s death.  Under SDCL 29A-6-

103(1), Bruckner had the right to write checks from funds that Morris contributed 

to the Dakotaland account, if it was in keeping with Morris’s intent.  For every 

check Bruckner wrote, she presented an undisputed fact that Morris permitted 

the check to be written.  Because Morris permitted Bruckner to write the checks, 

there was no self-dealing.  Even more, Bruckner wrote the checks in accordance 

with Morris’s wishes and intent, and the Court should uphold Morris’s intent. 

 In Bruckner’s Motion for Summary Judgment, her Statement of 

Undisputed Material Facts contained the fact that Morris intended to make 

Bruckner a joint owner: 

On December 17, 2014, Barbara Morris picked Pamala Bruckner up 
at Pamala’s place of work, to go to lunch, and then took Pamala 
Bruckner to go along to Dakotaland Federal Credit Union, where 
Barbara Morris instructed the bank personnel to prepare a form 
adding Pamala Bruckner as a joint owner.34 
 

Wyman did not dispute or contradict the fact itself.  Instead, she resisted the fact 

on the grounds of its admissibility.35  Wyman’s response to Bruckner’s statement 

of undisputed material fact did not present a different version of the facts 

sufficient to create a genuine issue to be tried regarding Bruckner’s intent to 

create a joint account. 

 Morris had the right to transfer the Dakotaland account into joint 

ownership.  Wyman cited no law to the contrary on that issue, and so Wyman 

concedes the issue, waiving it on appeal.  Veith v. O'Brien, 2007 S.D. 88, ¶ 50, 

739 N.W.2d 15, 29. 

                     
33 CIV-SR 103-107. 
34 PRO-SR 185. 
35 CIV-SR 122-23. 
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 Wyman contends that, under Bienash v. Moller, evidence of Morris’s 

intent regarding the Dakotaland account is inadmissible extrinsic oral evidence 

that cannot be considered.  Wyman is incorrect.  Bienash v. Moller is factually 

different because, there, the fiduciaries engaged in self-dealing acts, and then 

tried to legitimize the acts by claiming the principal granted authority not found 

in the power-of-attorney.  A case that is factually similar and therefore 

controlling in this appeal is this Court’s recent decision in Hein v. Zoss, 2016 S.D. 

73, ¶ 14, __ N.W.2d __.   

 Under Hein, Morris’s intent regarding her decision to convey joint 

ownership of the Dakotaland account to Bruckner does not fall under the Bienash 

rule excluding parol evidence.  In Hein, this Court analyzed SDCL 29A-6-103(1), 

which states: 

A joint account belongs, during the lifetime of all parties, to the 
parties in proportion to the net contributions by each to the sums 
on deposit, unless there is clear and convincing evidence of a 
different intent. 
 

Similarly, SDCL 29A-6-104 establishes that Morris’s intent behind creating the 

joint account is at the crux of what a court must consider when deciding who 

owns the funds in a joint account when a joint owner dies:  

Sums remaining on deposit at the death of a party to a joint 
account belong to the surviving party or parties as against 
the estate of the decedent unless there is clear and 
convincing evidence of a different intention at the time the 
account is created.   

  
 In Hein, the trial court “excluded evidence of the circumstances 

surrounding the creation of Margaret and Zoss's joint account.”  Id., 2016 S.D. 73, 

¶ 14, __ N.W.2d __.  This Court decided that the exclusion was error: “[T]he 

court abused its discretion by excluding evidence from Zoss regarding the 
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circumstances surrounding the opening of the account in 2004.”  Id.  This Court 

explained that “by completely barring any evidence related to the establishment 

of the account, Zoss was prevented from introducing evidence that there was ‘a 

different intent’ from that of the statutory designation.”  Id.  The facts from 

Bruckner’s Affidavit,36 cited above in the “Statement of the Facts” section, reveal 

that there is a question of fact whether Morris intended to let Bruckner expend 

the funds while Morris was alive. 

 Wyman has not raised the lack of intent issue in this appeal.  Failure to 

raise the issue waives it.  State v. Wright, 2009 S.D. 51, ¶ 68, 768 N.W.2d 512, 

534 (“Wright never asked the circuit court to rule on the issue, and the failure to 

raise an issue before the circuit court constitutes a waiver of the issue on 

appeal.”). 

 Consequently, evidence of Morris’s intent with regard to the Dakotaland 

account is admissible and stands unrebutted.  Bruckner did not engage in 

impermissible self-dealing.  Instead, she carried out her mother’s undisputed 

intent. 

III. As a joint owner, Bruckner had the personal right to draft 
checks on the joint account and, in so doing, did not exercise 
her power-of-attorney. 

 
 Wyman argues that when Bruckner wrote checks on the joint account, 

Bruckner was breaching her fiduciary duty as Morris’s attorney-in-fact.  

However, Wyman mistakenly assumes that Bruckner was exercising her power of 

attorney when she wrote the checks.  The checks themselves conclusively show 

that Bruckner did not exercise her power-of-attorney over the checks disputed by 

                     
36 CIV-SR 113-115. 
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Wyman: the checks all bear Bruckner’s signature, not Morris’s, or Morris’s as 

signed by Bruckner, POA.   

 Bruckner had authority to write checks on the account by virtue of SDCL 

29A-6-101(4): a joint account is “any account payable on request to one or more 

of two or more parties. . . .”  A “party” is “any person who, by the terms of the 

account, has a present right, subject to request, to payment from a multiple-party 

account.”  SDCL 29A-6-101(7).  A “payment” is a “payment of sums on deposit 

includ[ing] withdrawal, payment on check or other directive of a party . . . .”  

SDCL 29A-6-101(8).  A “request” is “a proper request for withdrawal, or a check 

or order for payment, which complies with all conditions of the account, 

including special requirements concerning necessary signatures and regulations 

of the financial institution . . . .”  SDCL 29A-6-101(12).   

 Consequently, Bruckner had the statutory authority, as joint owner of the 

Dakotaland account to write checks on the account.  Her authority to write checks 

on the Dakotaland account was not derived from her power-of-attorney; rather, it 

was consequent to her ownership of the account. 

 Wyman argues:  

Bruckner’s addition to the Dakotaland account as a joint owner has 
no impact on the validity of the transfers that occurred while Morris 
was alive because it is undisputed that Bruckner contributed no 
funds to that account and therefore, with regard to each other, 
Morris owned these funds until her death.37   
 

That argument is contradicted by SDCL 29A-6-101(7), which says Bruckner, as 

party to the joint account, had a “present right, subject to request, to payment 

from a multiple-party account.” 

                     
37 Appellant’s Brief, p. 9. 
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 Morris’s intent to make Bruckner joint owner is important under SDCL 

29A-6-104 because that statute directed that the funds in the account belong 

exclusively to Bruckner when Morris died.  Morris died on March 12, 2015.38  

Bruckner wrote a $200,000 check to her husband on March 11, the day before 

Morris died, and Bruckner wrote checks for an additional $12,700 (approximate) 

on March 10.39   

 Wyman argues40 that Bruckner’s transfers should be voided under SDCL 

29A-6-103.  But a fair reading of the statute does not support Wyman’s 

argument: 

A joint account belongs, during the lifetime of all parties, to the 
parties in proportion to the net contributions by each to the sums 
on deposit, unless there is clear and convincing evidence of a 
different intent. 

  
SDCL 29A-6-103(1).  Further, as the comments to that section in the UPC state,  

The section does not undertake to describe the situation between 
parties if one party withdraws more than that party is then entitled 
to as against the other party . . . . Rights between parties in this 
situation are governed by general law other than this part.41 
 

The circuit court did not address the issue of tracing or where the funds should go 

if Bruckner’s transactions were to be set aside. 

 Wyman continues that Bruckner could not “withdraw any of Morris’s 

funds from the account while Morris was alive without incurring liability to 

Morris.”42  The statute Wyman relies on (SDCL 29A-6-103) did not restrict 

Bruckner’s power of withdrawal, and the statute is relevant only to a controversy 

about Morris’s intent.  Wyman did not dispute the fact that Morris agreed with 

                     
38 PRO-SR 1. 
39 PRO-SR 85. 
40 Appellant’s Brief, p. 16. 
41 App. 30-33. 
42 Appellant’s Brief, p. 16. 
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the withdrawals Bruckner made, and nothing in the statutes give Wyman the 

right to dispute the withdrawals where the original owner chose not to do so.    

 Arguing to the contrary, Wyman relies on the case Johnson-Batchelor v. 

Hawkins, 450 N.W.2d 240 (S.D. 1990), but it is inapposite on this point.  In that 

case, the deceased joint tenant had purchased CDs by using more than his 

contribution to the joint account he held with his wife.  Id. at 241.  Once he died, 

the wife discovered that her contributions to the joint account had been used to 

buy the CDs, which had a daughter listed as beneficiary.  Id.  The wife then 

argued that the funds should be returned to her and this Court agreed.  Id. at 242.   

The difference between Johnson-Batchelor and this case is that the joint owner 

who had contributed the funds to the account (Morris) did not dispute her joint 

owner’s (Bruckner’s) use of those funds.  

 Wyman relies on the Ohio case In re Estate of Mayer, 105 Ohio App.3d 

483, 664 N.E.2d 583 (1995), to support her argument that the funds Bruckner 

took from the joint account should be returned to Morris’s Estate automatically if 

Bruckner took funds that she did not contribute to the account.  The problem 

with Wyman’s argument is that Estate of Mayer says that a person’s intent in 

creating a joint account is controlling when trying to determine whether it is 

appropriate for the other joint owner to use funds she did not contribute to the 

account.  Id., 105 Ohio App. 3d at 486, 664 N.E.2d at 585.  SDCL 29A-6-103(1) 

says the same. 

 Consequently, in South Dakota, if a joint owner uses funds that she did not 

contribute to the joint account, if challenged, the court must analyze the intent of 

the joint owner who did contribute the funds to see if the use was permitted.  In 
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this case, Wyman did not factually or legally challenge Morris’s intent to let 

Bruckner use the funds while Morris was alive.   

 SDCL 29A-6-104 creates a presumption that Morris intended for rights of 

survivorship to attach to the funds.  McDonough v. Kahle, 1999 S.D. 14, ¶ 12, 588 

N.W.2d 600, 603.  Even if Wyman can show that the funds were improperly 

distributed, she has not shown how the survivorship rights were voided.  Wyman 

did not argue that undue influence voids Bruckner’s right to joint ownership of 

the account.  Wyman did not argue that Morris disputed Bruckner’s withdrawals.  

And Wyman was unsuccessful with her argument that Bruckner’s ability to write 

checks on the joint account was limited by her fiduciary duty as attorney-in-fact.    

 To the contrary, the facts before the trial court showed that Morris 

intended for Bruckner to have survivorship rights.  Wyman is attempting an end-

run around Morris’s intent that Bruckner have the funds by arguing about the 

timing under which Bruckner wrote checks on the account.  But when the original 

owner chose not to dispute Bruckner’s pre-death withdrawals using her own 

authority as a joint owner, nothing gives Wyman the right to do so after Morris 

died. 

 Simply put, Wyman wants money that her mother did not want her to 

have.  If the checks had been written a day later, Wyman would have nothing to 

complain about; Morris's wishes would have been carried out.  But because the 

checks were written a day or two before Morris died, Wyman seized the 

opportunity to attempt to get a part of the funds her mother already decided to 

deny her. 

IV. The power-of-attorney clearly and unmistakably gave Bruckner 
the authority to gift Morris’s property to herself and her family 
members. 
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This Court has established that the language in a power-of-attorney must 

be strictly construed, and that a power-of-attorney has to specifically authorize 

the attorney-in-fact to receive gifts from the principal’s property.  Studt, ¶ 10, 864 

N.W.2d at 515-16. 

Morris specifically gave Bruckner authority to make and receive gifts from 

Morris’ personal property, pursuant to the terms of the Durable Power of 

Attorney:   

attorney-in-fact shall have full, unrestricted, power and 
authority . . . to . . . give or receive as a gift . . . in any manner, 
all or any portion of my real or personal property . . . . 

 
 The language in the power-of-attorney is fairly simple, but as our Supreme 

Court noted in Bienash, ¶ 24, 721 N.W.2d at 437, it is relatively easy to include 

language that authorizes the attorney-in-fact to receive gifts from the principal.  

The language in this power-of-attorney does just that.   

 It is also important to note that when a contract is interpreted, “to the 

extent possible . . . we must give meaning to all the provisions of the contract.”  

Prunty Const., Inc. v. City of Canistota, 2004 S.D. 78, ¶ 10, 682 N.W.2d 749, 753.  

The language set forth in the excerpt from the power-of-attorney above is directly 

from the power-of-attorney signed by Morris, and every word of it must be given 

meaning.  This rule is important because Wyman’s interpretation both adds 

words that are not found in the power-of-attorney and disregards words that are 

part of the power-of-attorney, which is discussed below. 

A power of attorney must provide “clear and unmistakable language” 

authorizing self-dealing acts.  Bienash, ¶ 14, 721 N.W.2d at 435.  This Court has 



19 
 

never stated that there is magic language that a power of attorney must contain to 

authorize self-dealing.   

The power of attorney in this case contains language that is not often 

found in other powers of attorney,43 and it gave Bruckner the authority to make 

gifts to herself and family.  The power of attorney clearly and unmistakably gives 

Bruckner “full, unrestricted, power and authority . . . to . . . give or receive as a 

gift . . . all or any portion of my real or personal property, including any interest I 

may have therein . . . .” 

Wyman focuses on a portion of the power of attorney’s language “to give or 

receive as a gift” while ignoring the rest of the clause (“my real or personal 

property”) that defines the full scope of the power.44  The power of attorney, in its 

entirety, specifically gives Bruckner the full authority to give or receive as a gift 

any portion of Morris’s property, including any interest Morris has in it.  The 

language is directly on point with Morris’s interest in and actions concerning the 

joint account.  Bruckner had full authority to give that interest and to receive it as 

a gift. 

Wyman argues that the gifting power only permits Bruckner to give on 

Morris’s behalf or receive gifts on Morris’s behalf.  First, the gifting clause does 

not contain the words “on Morris’s behalf.”  Second, Wyman’s argument can’t be 

true because it makes no sense in application.  It disregards the words of the 

                     
43 See, e.g., Bienash v. Moller, 2006 S.D. 78, ¶ 5, 721 N.W.2d 431, 432-33 (“the power of 
attorney allowed Mollers to make gifts on Duebendorfer's behalf in the amount of the 
annual exclusion limit pursuant to the Internal Revenue Code.”); Studt v. Black Hills 
Fed. Credit Union, 2015 S.D. 33, 864 N.W.2d 513, 516 (granting the attorney in fact 
“[t]he power [to] make gifts, in my name, to any person or organizations, but only to the 
extent that my Attorney determines that my financial needs can be met, and such gifts 
continue to be prudent estate and tax planning devices.”). 
 
44 Appellant’s Brief, p. 12. 
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power-of-attorney that Bruckner could “give or receive as a gift . . . any portion of 

[Morris’s] real or personal property.”  To paraphrase Wyman’s interpretation: 

Bruckner can receive as a gift on Morris’s behalf any portion of Morris’s property, 

including any interest Morris has in it.  The interpretation, particularly the 

additional clause “on Morris’s behalf,” is faulty because nobody can give Morris 

property that she already owns.  The “on Morris’s behalf” language that Wyman 

adds is not in the power-of-attorney, and it cannot be read in.  Consequently, the 

only way to give full force and effect to the power of attorney’s gifting language is 

to conclude that the language authorizes self-dealing: “[Bruckner] can give or 

receive as a gift . . . any portion of [Morris’s] real or personal property.” 

Wyman also argues that even if the power-of-attorney authorized 

Bruckner to receive self-dealing gifts, it does not authorize her to give self-dealing 

gifts to others.45  However, Wyman’s argument makes a distinction that blurs the 

point of self-dealing law.  This Court’s self-dealing law is concerned with whether 

a fiduciary commits an act that places the fiduciary’s personal interest in conflict 

with her obligations to the principal.  In re Estate of Stevenson, 2000 S.D. 24, ¶ 

9, 605 N.W.2d 818, 821.  This Court’s self-dealing law is not concerned with the 

particulars of the personal interest, such as whether the agent herself or her 

family is benefitted.   

But, take note that Wyman abandons the distinction when it serves her 

position.  For instance, on page 9, where Wyman argues that if self-dealing is 

authorized in the power-of-attorney, it should only be authorized as to Bruckner 

and should not include her family members.  However, on page 10 of her Brief, 

Wyman changes position and asserts that self-dealing should include gifts to 

                     
45 See Appellant’s Brief, p. 12. 
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family members.  Wyman’s inconsistent arguments exist because she mistakenly 

focuses on the recipient of the self-dealing, as opposed to the permissibility of 

self-dealing.  If an agent is authorized to self-deal to herself, then, logically, she is 

authorized to engage in a lesser version of self-dealing, such as self-dealing to a 

family member.  The recipient of the self-dealing transaction does not appear to 

be a relevant consideration in this Court’s case law, so, under South Dakota law, 

an agent can either self-deal, or she cannot.     

And that makes sense.  The practical effect of Wyman’s argument on page 

13 is that even when a power-of-attorney says “my agent has the authority to self-

deal,” the language would not permit gifts from the agent to her family because it 

does not specify who can receive the self-dealing.  Going further, if the power-of-

attorney said “my agent has the authority to self-deal to her husband,” Wyman 

would argue that it did not specifically authorize a given kind of self-dealing, like 

writing a check from a bank account or leasing some property.  There would be 

no end to the objections that could be made. 

Further, if the term “self-deal” only permits Bruckner to gift herself from 

the Morris’s property, as Wyman argues, then what term should be used to 

authorize Bruckner to gift Morris’s family members?  “Grandchild-deal”?  “Son-

in-law-deal”?  As In re Estate of Stevenson made clear, if the power-of-attorney 

authorizes self-dealing, as it does in this case, then it permits self-dealing both to 

Bruckner and her family members.  Id., ¶ 11, 605 N.W.2d at 821. 

 
V. Bruckner disbursed the bulk of the funds in the joint account 

the days immediately before Morris died, so it is appropriate to 
use the concept of tracing to ensure the funds go where Morris 
wanted them to go—to Bruckner. 
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 Wyman contends that if the checks Bruckner wrote were unauthorized, 

then the funds should go to the Estate.  Wyman’s position contradicts Morris’s 

undisputed intent—that the funds go to Bruckner.  Wyman is asking this Court to 

override Morris’s intended disposition of the funds. 

 Wyman argues that Morris’s intent should be ignored and the funds given 

to the Estate because “South Dakota law has never allowed tortfeasors to benefit 

from their own wrongdoing.”46  The problem with Wyman’s position is that 

Bruckner is not a tortfeasor.  The benefit Bruckner received a few days before 

Morris died is the same benefit Bruckner received when Morris died: the funds 

belonged to Bruckner.  Bruckner’s acts imparted no new benefit to her that she 

would not have otherwise received.  Again, Wyman is not disputing that Morris 

had the right to add Bruckner to the Dakotaland account as a joint owner, and 

that Morris intended Bruckner to have those funds when Morris died.   

 Wyman relies on several cases to support her argument that the funds go 

to the Estate.  Those cases are distinguishable.  In In re Estate of O’Keefe, 1998 

S.D. 92, 583 N.W.2d 138, the Estate obtained punitives damages from certain 

tortfeasor-heirs.  Id., ¶ 5, 583 N.W.2d at 139.  The tortfeasors wanted to share in 

the punitive damages that had been levied against them, but the circuit court 

ordered that they could not.  Id., ¶ 9, 583 N.W.2d at 140.  This Court affirmed.  

Id. 

 Cruz v. Groth, 2009 S.D. 19, 763 N.W.2d 810, is a case that dealt with the 

collateral source rule and explained that “tortfeasors should not be able to profit 

from their wrongdoing by obtaining credit on damages against their victims’ 

independent benefits.”  Id., ¶ 10, 763 N.W.2d at 813. 

                     
46 Appellant’s Brief, p. 19. 
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 In Talley v. Talley, 1997 S.D. 88, 566 N.W.2d 846, Anthony Talley was 

found to have breached a contract with his mother.  Id., ¶ 24, 566 N.W.2d at 852.  

In spite of his breach, he sought specific performance of other provisions in the 

contract that benefitted him.  Id., ¶ 30, 566 N.W.2d at 852.  This Court held that 

“[h]e cannot now seek enforcement of those contractual provisions which benefit 

him when he has failed to comply with express terms as well as the intent of the 

parties' contracts.”  Id.   

 In those cases, the wrongdoers attempted to get a benefit they would not 

otherwise have been entitled to, which is the opposite of Bruckner’s position.  

Keeping the funds with Bruckner honors Morris’s wishes. 

 This Court’s decision in Johnson–Batchelor stands for the proposition 

that you should honor the intent of a joint owner who contributed funds to a joint 

account.  In that case, a husband took funds from an account he held jointly with 

his wife, and put them in CDs, which he created with his daughter.  Id., 450 

N.W.2d at 241.  After husband died, wife wanted to reclaim funds.  Id.  The 

Supreme Court provided that 50% of the funds in the new CDs would go back 

into the wife’s name, because the funds came from her joint account, and she had 

not approved of the transfer.  Id. at 241-42.   

 It’s important to note that the Supreme Court honors the intent of the 

party that owned the funds.  The husband wanted his money to go into the new 

CDs, and, since he owned half of it, that’s where it stayed.  The wife didn’t want 

her funds there, she wanted her funds in her own name, so the Supreme Court 

used the device of tracing to see that the funds went where the owner intended 

them.   
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 Because of the Account Change Authorization signed by Morris, we know 

where she intended the funds to go.  She intended the funds to go to her 

daughter, Pamala Bruckner, upon her death.  If the Court agrees with Wyman in 

her argument that the funds from the joint account need to be brought back to 

somewhere, the place they are brought back to is the account created by Morris 

for those funds.  The tracing identified by the Supreme Court in Johnson-

Batchelor requires that result. 

CONCLUSION 
 
 There are two foundational facts in this case: Morris gave joint ownership 

of the Dakotaland account to Bruckner, and Morris intended Bruckner to have 

those funds.  They are unrebutted.  Bruckner’s ownership of the account was 

legitimate, as was her authority to write checks on the account and self-deal.  

Upon Morris’s death, all the funds were to go to Bruckner.  Morris’s intent has 

been followed and upheld.  Bruckner respectfully asks this Court to affirm the 

circuit court decision that followed Morris’s intent to give the funds to Bruckner 

and to deny any of them to Wyman.  To do otherwise would thwart Morris’s 

intent that the funds in the joint account go to Bruckner.  

 

DATED this 29th day of November, 2016. 
 
      Respectfully submitted, 
 

SCHOENBECK LAW, PC 
 
 

By: __/s/ Lee Schoenbeck______________ 
    LEE SCHOENBECK 
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Pamala Bruckner 
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JUDGMENT Page 1 of 1

- Page 163 -

S TATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
:SS

COUNTY OF BEADLE ) THIRD JUDICIAL CIRCUIT

O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-

02CIV 15-0176
KAREN LEE WYMAN, Personally and 8

Personal Representative of the Estate of
Barbara Ann Morris,

Plaintiff,
JUDGMENT

V

PAMALA BRUCKNER,

Defendant.

O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-

B an Order dated June 20, 2016 and ?led June 21, 2016, the Court granted Pamala

Bruckner?s motion for partial summary judgrnent and denied Karen Lee Wyman?s motion for

partial summary judgment in this consolidated action. The parties have stipulated to the

dismissal of Wyrnan?s remaining claims with prejudice in the consolidated actions (CIV 15-0176

and PRO 15-0028). Therefore:

IT I HEREBY ORDERED AND ADJUDGED that judgment be entered in favor of

Defendant Pamala Bruckner, and that Plaintiff Karen Lee Wyman take nothing, and that

Bruckner f?COV? of Wyman costs in this action in the amount of $1 31 .79
>

to be

Signe 7/12/201 102122 A
hereinafter inserted by the clerk.

Attest
JOA NETFING Hon. Cannen Means

Clerk/Deput Circuit Court Judge

1

File 0nI7/12/2016 BEADL County South Dakota 02C|V15-000176

APP. 001



SUMMARY JUDGMENT: - PARTIAL SUMMARY JUDGMENT Page 1 of 2

- Page 158 -

STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

SS
COUNTY OF BEADLE ) THIRD JUDICIAL CIRCUIT

)

KAREN LEE WYMAN, )

) Civ. 15-176
Plaintiff, )

) PARTIAL SUM MARY JUDGMENT

V )
)

PAMALA BRUCKNER, )

)

Defendant. )

)

Cross Motions for Partial Summary Judgment having COIH OI before the Court

OI the 14t day of June, 2016, in the courtroom of the Beadle County Courthouse, the

Honorable Carmen Means presiding, and Plaintiff Karen Lee Wyman, having appeared

through her attorneys of record, Matthew Bock and James Power, and Defendant

Pamala Bruckner, having appeared personally and with her attorneys Lee Schoenbeck

and Joshua Wurgler, and the Court having reviewed the parties? filings, and listened to

the argument of counsel, it is HO hereby

ORDERED, ADJ UDGED, AND DECREED that the Power 0fAtt0rney language

clearly and unmistakably authorized the ag? nta Pamala Bruckner, to give OI receive gifts

from the PI'0P?I"[y of the Principal, her mother, Barbara Morris, and therefore P1aintifFs

Motion for Partial Summary Judgment that Pamala Bruckner breached her fiduciary

duty and engaged in self-dealing is denied, and Defendant?s Motion f0r Partial

Summary Judgment is granted;

IT IS FURTHER ORDERED, ADJ UDGED, AND DECREED that the joint account

created at Dakota Federal Credit Union by Barbara Morris OI December 17 2014> did

1

APP. 002



SUMMARY JUDGMENT: - PARTIAL SUMMARY JUDGMENT Page 2 of 2

- Page 159 -

not involve an exercise of the power under the Power 0fAtt0rney by Pamala Bruckner,

who Q signed her OWI name in her OWI personal capacity to the document.

Signe 6/20/201 1:08:1 P

Attest:

&?L'"?m'L?I?:

JOAN NE'|_|'||\|GA Hon. Carmen Means

Clerk/Deputy Circuit Court Judge

H

File 0nI6/21/2016 BEADL County. South Dakota 02C|V15-000176

2

APP. 003



COMPLAINT: W/EXHIBITS 1-5 - Scan 1 - Page 1 of 6

- Page 2 -

S TATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

COUNTY OF BEADLE
:SS

) THIRD JUDICIAL CIRCUIT

O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-

KAREN LEE WYMAN, CIV 15-

Plaintiff,

V COMPLAINT

PAMALA BRUCKNER,

Defendant.

O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-O-

COMES NOW Karen Lee Wyman and for her Complaint against Pamala

Bruckner asse?s 3 follows:

1 Barbara Ann Morris WEI the mother of Wyman and Bruckner.

2. Morris WEI born March 16, 1941 and died OI March 12, 2015.

3. Morris? s estate is gging through formal probate in the Third Judicial Circuit,

Beadle County (PRO 15-00028). BY Order dated and ?led July 6, 20 15, this

Cou? appointed Wyman 3 the Estate ? s personal representative.

4. The July 6, 2015 Order also declared Morris ? s March 25, 2014 will to be 3

valid will and admitted it to probate. A cOP of the March 25, 2014 will WEI

attached to the Order.

5. With the exception of ce?ain speci?ed items of tangible person prOP@rt to be

listed in 3 separate document, Paragraph 3 of the will provided that Morris?s

prOP6Tty would all go to the Barbara Ann Morris Trust (the ?Trust?).

40202319
1

Filed: 9/9/2015 4:07:02 IN CST Beadle County, South Dakota 02ClV15-000176

APP. 004



COMPLAINT: W/EXHIBITS 1-5 - Scan 1 - Page 2 of 6

- Page 3 -

6. A cOP of the Trust agreement is attached to this Petition 3 Exhibit 1 Item VI

of the agreement designated Wyman to act 3 SLICCCSS Trustee upon Morris? s

death.

7. Item III of the agreement provided that, upon Morris? s death, all Trust pmperty

must be distributed to Wyman and Bruckner @qLla11

8. This Coulfs July 6, 2015 Order likewise determined Morris? s heirs to be

Wyman and Bruckner.

9. Except for any specified items of tangible personal prOPertY Morris intended

for Wyman and Bruckner to each inherit an equal share of Morris? s prOPertY-

10. In 2014, Morris moved from Florida to Wolsey, South Dakota, Where she

lived With Bruckner.

11.When Morris moved to South Dakota in 2014, she had terminal CEIIIC WEI

taking prescription pain medication including narcotics and received hospice

home care While she lived With Bruckner.

12. On November 14, 2014, Morris opened 3 checkin g/ savin gs account at

Dakotaland Federal Credit Union (the ?Account?). The account agreement is

attached hereto 3 Exhibit 2. The agreement shows the Account WEI opened 3

3 Payable OI Death (POD) account and named Wyman and Bruckner 3 the

POD bene?ciaries.

13. On information and belief, in approximately November 2014, Bruckner

obtained 3 power of attorney to act 3 Morris? S Power of Attorney (POA)- An

40202319
2

Filed: 9/9/2015 4:07:02 IN CST Beadle County, South Dakota 02ClV15-000176
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COMPLAINT: W/EXHIBITS 1-5 - Scan 1 - Page 3 of 6

- Page 4 -

unsigned cOP of the power of attorney is attached 3 Exhibit 3. The power of

attorney form did not authorize Bruckner to engage in self-dealing.

14. On December 17, 2014, Morris and Bruckner signed an account change

authorization that changed the Account from Payable OI death to Wyman and

Bruckner to 3 joint account owned by Morris and Bruckner. A cOP of the

account change authorization is attached 3 Exhibit 3.

15. Upon information and belief, all funds deposited in the Account WCT provided

by Morris. Bruckner did not contribute any of her personal funds to the

Account.

16. On March 1 2015, eleven days before Morris passed away, 3 $10,000 check

from the Account (Check No. 30 19), Pufpmtedly signed by Morris, WEI

Written Payable to Bruckner. A cOP is attached 3 P31 of Exhibit 4.

17. Bruckner signed IIU. checks from the Account Payable to family

members, including but not limited to her $pOLl her daughters and sons-in-

1aW and grandchildren. These checks included 3 $200,000 check (Check No.

3034) Payable to Bruckner?s $pOLl John Bruckner, dated March 1 1 2015, the

day before Morris died. Copies of SOIH of these checks EH attached 3 P31 of

Exhibit 4.

18. On June 24, 2015, the Account? s remaining balance of $29,070.31 Wa

transferred to another account. Upon information and belief, Bruckner

initiated the transfers and is an OWIIC of the transferee account. Copies of the

transfer records EH attached 3 Exhibit 5.

40202319
3

Filed: 9/9/2015 4:07:02 IN CST Beadle County, South Dakota 02ClV15-000176
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COMPLAINT: W/EXHIBITS 1-5 - Scan 1 - Page 4 of 6

- Page 5 -

Count 1: Undue In?uence

19. Plaintiff realleges Paragraph 1-18 3 though fully stated 3 P31 of this Count.

20. BY December 17, 2014, when Bruckner WEI added 3 a  oint OWIIC to the

Account, Morris Wa susceptible to undue in?uence because, among other

things, her mental and Physical condition had weakened 3 she aged.

21.When the account change authorization WEI signed and aftewvards, Bruckner

had the ?PP?rTunity to exe? undue in?uence OI Morris and to effect 3

Wrongful Purpose because, among other things, Bruckner WEI Morris ? s POA

and Morris WEI living With Bruckner.

22. Bruckner had 3 disposition to exe? undue in?uence OI Morris for an improper

Purpose.

23. Bruckner actively pa?icipated in obtaining and executing the account change

authorization, including co-signing the form. Bruckner actively pa?icipated in

obtaining subsequent Payments to herself and her family members by

accepting and/or Writing checks Payable to herself, her family members, O for

their CXPCII rather than for Morris.

24. Bruckner exe?ed undue in?uence upon Morris in relation to the account

change authorization and subsequent tran sactions for Bruckner and her family

members? benefit suf?cient to destroy the free ag?ncy of Morris. Morris?s

testamentary desire for all of her prOP6Tty (6Xcept ce?ain speci?ed, tangible

personal prope?y) to be divided Qqllally between Bruckner and Wyman WEI

replaced by Bruckner?s desire in December 2014 and aftewvards.

40202319
4

Filed: 9/9/2015 4:07:02 IN CST Beadle County, South Dakota 02ClV15-000176
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COMPLAINT: W/EXHIBITS 1-5 - Scan 1 - Page 5 of 6

- Page 6 -

25. The account change authorization and sub sequent transactions for Bruckner?s

personal benefit and the bene?t of her family members produce 3 result clearly

showing the effects of Bruckner?s undue in?uence because the November 14,

2014 account Opening agreement and Morris? s estate planning documents

show that she intended for all of her prOP6Tty (6Xcept ce?ain speci?ed, tangible

personal prope?y) to be divided Qqllally between Bruckner and Wyman.

26. Bruckner unduly pro?ts from the account change authorization and subsequent

transactions for her personal bene?t and the bene?t of her family members

because she obtained the sole bene?t from the affected funds, Whereas the

previous account agreement and Morris? s estate Plan would have required

Bruckner to share those funds Qqllally With Wym an .

27. Because the account change authorization and subsequent transaction s

bene?tting Bruckner personally O bene?tting Bruckner?s family members

WCT the product of undue in?uence, those transactions EH invalid and

Bruckner should be required to compensate Wyman for the value that

Bruckner dive?ed from the Account through undue in?uence.

28. Because the undue in?uence exe?ed by Bruckner included oppression, fraud,

O malice?actual O presumed, Wyman is entitled to TCCOV exemplary

damages from Bruckner.

40202319
5
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WHEREFORE, Plaintiff Pfays for 3 judgment that:

1 The December 17, 2014 account change authorization is invalid due to

undue in?uence;

2. For compensatory and exemplary damages to Wyman in an amount to

be proven at trial;

3. For Pfe_ and P0st_ judgment interest 3 provided by 1aW

4. For costs and disbursements incurred herein; and

5. For such other and fu?her relief and the Cou? deems just and equitable.

PLAINTIFF DEMANDS TRIAL BY JURY

Dated this 9 day of September, 20 15.

WOODS, FULLER, SHULTZ & SMITH P.C.

BY /s/ James A. Power

James A. Power
Matthew P. Bock

Post Office Box 5027

300 South Phillips Avenue, Suite 300

Sioux Falls, SD 571 17-5027
Phone: (605) 336-3890

Fax: (605) 339-3357
E-mail: James.PoWer Q WOOdSfLl116f.CO

Attorneys for Plaintiff

40202319
6

Filed: 9/9/2015 4:07:02 IN CST Beadle County, South Dakota 02ClV15-000176

APP. 009
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STATE OF SOUTH DAKOTA ) I CIRCUIT COURT

COUNTY O BEADLE
:SS

THIRD JUDICIAL CIRCUIT

O-O-O-O-O-O-O-O-O-0-O-O-O-O-O-O-O-O-O-O-O-

02CIV 15-0176
KAREN LEE WYMAN, Personally and

Personal Representative of the Estate of
Barbara Ann Morris,

Plaintiff, STIPULATION FOR

V

PAMALA BRUCKNER,

Defendant.

O-O-O-O'O-O-O?O"O-0'0-O-O*O-O~O-O-O-O-

Pursuant [ SDCL ? 1 5-6-41 the parties [ this case, b) and through their respective

counsel, stipulate that plaintiff Karen Lee Wyman in her personal and representative cap8.Cit

ma) dismiss an) remaining claims with prejudice that she 0 the Estate of Barbara Ann Morris

has in the consolidated actions (Clv 15-0176 and PRO 15-0028). Wyman i II dismissing the

Estate ? claims and her claims for breach of ?duciary duty and/or self-deal ing that WBl the

subject ofthe parties cross-motions for summaryjudgmentand the Court's Order granting

summary judgment. Pursuant [ this stipulation, the Court ma) B?t? the ?nal judgment attached

Exhibit without further notice O hearing.

Filed: 7/11/2016 1:24:28 IN CST Beadle County, South Dakota 02ClV15-000176
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Ca Num C IS-
Stipula (? Volunt Dismi

Date:LL3.l L2 woons, FULLER, SHULTZ & SMITH P.C.

B)
X

7!?

Ja A Power
M C P Bock
P Box 5027

300 South Phillips Avenue, Suite 300
Sioux Falls, S 57 17-5027
Phone (605) 336-3 89
Email: Jim ,Powcr?bwoods?lllerzcom
Attorneys for Karen Le Wyman

Date
ELM,

SCHOENBE

97%
,.

F choenbeck Ky

Jos M G. Wurgler
P.O. Box 132
Watertown, S 5720
Phone (605) 886-0010
Email: LeefZL2Scl10e|1bac|<law.
Attorneys for Pamala Bruckner

2
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\

Prepar by
Vaug P Bec
A?ome B La
P Bo 32
Ipswic S 574
605-426- I

DURABLE POWER OF ATTORNEY

KNOW ALL MEN BY THESE PRESENTS that L Barbara A Morris, currently of P

\ Box 261, Wols?y South Dakota 573 do hereby make, constitute and aPPOin my daughter
_ Pameia Bruckner, cmrently of PO Box 261, Wolsey, SD 57 84 to be my true and lawful

attorney-in-fact, for |T| and in m 118.1 place and stead, to do each an eV5r act and thing,

whatsoever, i regard t reserving I1 P?We in myself, whatsoever.

Not 1 limit the ful extent of the power and authnrity herein grante but merely I
emphasize certain powers, said attorney-in-fact shall have full, unrestricted, power and authorit

? 2 follows:
\

T handle, manage, lease, sell purchase, C0l1V? exchang? giv O receive = si?, loan,

encumber, po?sess, uS? GODS abandon II otherwise deal i 0 with, in an manner, all 0 an
portion of my real D personal pI?0P6rt including an) interest I have ?mr?i?, whether DO
owned O hereafter acquired, whatsoever and wheresoevcr located and to do an) act O thing

necessary O convenient to complete an) transaction involving an) of my said real U personal

? p1'DPBn previously pommenced O transacted b me; to execut any and all contracts, deeds,
1 plats, leases, notes, ilistruments of encumbrance, and documents of an) Il&U. O kind

whatsoever with regard to an such real 0 personal prOPe- t disclaim, RQIFIEI 0 place in

trust anyyan al such real O personal prOpe1't I demand, receive, compromise and forgive an
and all rents, income, moneys, refunds, proceeds, real and personal Properly whatsoever, without

limitation E t0 kind L WP of properly O 3.n?l0l O dollar value of the same t Pa) all debts,

expenses, taxes, insurance and other obligations, whatsoever; al the @71 I could do if

personally present;

To handle and deal with all of my monies, cash, accounts, and simila items; t0 make deposits {

O withdrawals from any of m3 bank, savings & loim O simila accounts; t write O negotiate
checks, drafts O similar instruments In any such acco1.u 1 (365 redeem, invest O reinvest in
savings certi?cates, certi?cates of deposit, saving bonds, including U.S. Saving Bonds, money
market certi?cates, treasury notes O bills, mutual funds, mone market accounts, am- funds,

retirement accounts and any other such similar investments; Y buy sell assign encumber O
otherwise deal in an) stocks, stock options 0 rights (in?l?ding the related stock voting and Proxy
v??llg righiil) bonds, debentures, notes, securities O similar P1- whether traded OV the

E 1

DE 00036
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counter, 01 the open market, O othewvise and t invest in an) venture 0 activity whatsoever all
the $811 I could do if personally present;

To purchase, maintain, surrender, assign, cash, boxro against collect O1 cancel 0
otherwise deal in any kind O W1 of insurance, in any amount, including but not b?ill limite C
life insurance (O m) lifs O Yl the life of anyon? I ma) hav E insurable interest in) health
hospital, medical, nursing home O similar insurance, disability insurance, pXOP5rt casualty
liability, automobile D similar insurance and an) other insurance that I may be interested i if
personally pl'6S6l

To institute, defend, intervene in compromise, settle an complete an) and all civil
criminal 0 administrative proceedings and similar actions O matters, for O O my behalf;

To deal, correspond and/or negotiate with, execute al docmnents (applications, !'6l\lI'I
forms, 5120 relating T any governmental O regula- 3_gen D authority, including but H0

' being limited to an) federal, foreign, state, cu1mi)' township, city schoo O similar body, th
F Internal Revenue Service, Social Security Administration, Veteran's Administration, state O

federal rncdicarc, medicaid and SSI authorities, civil service agencies the U.S Dept. of
Agziculturc and it's agencies (FmHA, ASCS, CCC, etc- smt and loca rea ektat and other
taxing authorities, and all similar and other agencies and authorities; t collect receive, endorse
deposit, spend, Pay refund, compromise, O other-wise dea i all checks, payments, bene?ts,
re?mds O monies whatsoever from any such ag?ncy 0 authority al the '~?fi I could d if

{ personall pI?6S6

To represent before any of?ce of th Internal Revenue Service for the following ta
matter: Individual Income Tax (Form 104- and attached forms an schedules), Corporate
Income Tax . 112 and attached forms an schedules), Fiduciar Income Tax (For 104
an attached forms and schedules), Gi? Tax (F?lr 70 and attachments), Estate Tax (For 70
and attachments), Employment Taxes (FICA, withholding, etc- Infonna?on Returns (Fonns
1065 1099's, W?2's et?- and all other tax matters, for the 3??a O periods, from calendar Yea
2000, through the present calendar YW and thereafter; m attorney-in-fact i authorized 1
receive con?dential information and to perform any and al act that I I\}' perfonn with respect 1
the abovespeci?ed tax matters (5P5Ci?Ca] including the power I receive refu?d checks an th?

power I sign returns, forms and all documents, whatsoever), including the power { dea and
nego?ate with the IRS, P3 compromise and settle all such taxes interest and penalties, if an)
and the power to receive originals 0 copies of all notices and al other written communications
in proceedings involving the above t?i matters;

To have absolute and unrestricted HCCE either b wa of written O ora request I al of

m records, P=1Pe g?fet deposit and similar boxes, information O any other matter O thing
that pertains t 11 O any of my business O personal affairs; th WIT ? I could obtain if
personally pl?6S6I and

To make an) health CHI decisions for H1 and O m behalf which I coul make if ha
decisional capacity 1 do S0 including but not be?- limited { the aPP1'0v O C- 11

?\ 2

DE 00036
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withdrawal of an consent, O rejection of a.n medical O psychologiga care trcatment O

procedure, whatsoever, including any such decision pex1ain?! T my possible an?I into an

medical facility, hospital D nursing home, and including al matter involving ani?cial nutritio

O hydration, 0 life prolonga??lk subject 011 T the limitations prescribed by applicable law

I grant and giV myysaidiattorney-in-fact ful power and authorit t do and perform eac

and ?v61' H an ming whatsoever, if fully 3 I could do if present with full power of

substitution and revocation, I H hereby ratifying and con?rming al that m sai attorney-in-

shall lawfully d 0 C?U I be done by virtue of this Power of given Y Pamela

Bruckner.

This Power of Attorney shall 11 be affected by disabilit of the principal and shall

continue until terminated 0 rcvoked in wri?llg, O otherwise provided by law

M said attorney-in-fact shallbe authorized ? make an present photocopies ofihis

E Power of Attorney, which photocopies shall have the SSII forc and effect B an) original

hereof.

This Power of Attorney, and all actions and decisions o my said attorney-in-fact shall

bind upon m rn heirs, personal reprcsenta?ves, administrators, SIIOCES and assigns

I
WHEREOF, I have hereunto set my hand and seal a

K C011I1 South Dakota, this da of October 2014.

\garbara A. Morris A ?1fZloM/Q4

arbara A Morris

STATE OF SOUTH DAKOTA )
IS

COUNTY OF
mm

)

M
On this the QQ dii- of ? Q9LC\\_,J , before H1 the

36 personally a?p?ared Barbara A Morris, knov t0 Hl 0 saiisfactorily

WP: Yw : BIS whose DEH is subscribed to the within instrument and acknowledged

inE???'???E?k???'5 we 5311 for the Purposes therein contained.

? 1 4
1

?@&?ne;E-s? Ii ereof, I hereunto set II d and of?cial seal
F35

Y Kb SW1

H ?1F'??Z: $ if 6*?
q;'Fs0i?\?' Noiafy Public, Sout Dakota

M commission expires:
% -q 2&0 V1

3

D E 00036
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at-1;.- -'-?L?:-
?

FEDERA CREDI UNIO
ACCOUNT [FIBRE

Designa th ownersh O th ECCOL an responsibili fo lh service requeste

City/StatelZ Dat o Birt

Work, P{1c[1e_: ? E-
Join Owne SSN/TI
Street Driver Li N

Wor Phw? >E-

Street Driver Li N

Hom Phon U Liste E! Unlist Passwor

E Payab L Deat (POD)/Tr Accou D A Account E! Designa Speci? Accuunt
Bene?ciary/P Paye KARE WYMA Bene?ciary/P Paye PA BHUCKNE
Stree Stree
City/State/Z MEHHIT ISLAN F 00000 City/Slate/Z WOLSEY I5 00000El UTMAIUG (a custodia fo (mino unde th Unifor Transfers/Gi tMino Ac
_,Mir| SSN/TI

El Agenc Pri Nam o Agen
Signatu Dat

[I A Account El Designa Speci? Account
I] Othe El SE Accou Authorizati Car

A o th term conditio for o ECCD ownershi accou selecti an othe informati indicate O thi Car aPP' t E o thaccount liste unles th Cred Unio i noti?e i writin O > chang

Suffi Suf?
F Share/Savin El Mone Marke
? Shar Draft/Checki U HS
E Shar Certi?cate/Certi?ca El Othe

Th BCCO numb fo eac o th ECCO liste consist O th suf? adde t th en O th Memb Numb liste i th "MEMBAPPLICAT AN OWNERS INFORMATI sectio I {h Car aPP" ( mor tha 01 accoun o th 581 typ ?1D tha O suf?wi b liste fo tha accou type
CU MUT GRO ?I9 9 9 200 O D O C 1 A RI RESE

D?l?l[
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K? ?/inm. = :iai4%??Zf.1??4 ' .->= 1... _
E Payr Dedu:tionlDir Deposi
U Audi Respons
E Overdra Protecti (Indica transfe priorlty.
El AT Car El Deb Car
El P Access/Intern Bankin
ii Othe Under SBDHY aqreemenl

_.??- csRI1FI?MidNiZ\'Nb BI\'if>?II(v_l?|'EZ\!!ll?T?Hjl- . -~..--
Und penaltie of I certif that
(1 Th numbe sh W Tl thi far i m CD17 taxpaye identi?cati numbe (u I E- wailin fo r numbe ? b Issued an
(2 I ?u subje T backu withholdi because (5 I H exemp fro backu withholdi O (I I ha R bee noti?e b th Intem

Reven Servi (/R tha I a subjec [ backu wlthhaldi h E resul O [ failur ? repor al interes O dividen '- (= th IR hannti?e M tha I HI G longe subjec I backu withholdi an
(3 I Y I U. gitiz '1 _?"! U. PEIS _F feder ta IJUIPO )?v 21 quqsidereE U. pEI'S ifynu W 5 individ wh i 2 U.citize O U. reside alie p.'1m1e_r corporatio campa O ESSDCI create O drganize v th Unite State B unde thlaw af th Unit States M BIK (othi tha m foreig

ampan
D domesti HU (a de?ne i Regulatin sectio 30 7701 7

Certi?cati Instructio CIO U ite 1 abov i Yb hav bee noti?e b th IR tha y? currentl subjec { backu withholdibecaus Y? hav faile t repor interes an dividen o Y0! { retur Cros D ite [ an complet W- BE i Y? ,_, FI , U.
perso

aw;- ,%'.~?.r<1:f.1 V?iR????3l'?SiL".i*A?UT'H0?lZ? ?,1=<4> .. .;?-

B sigrI||' belo I/w agre t th IEH an conditln o th Mem an Accou Agreeme Truth-in- Disclosu Fund
Availabil Polic Disclosu T applicabl an K an amendme th Cred Uni make fro tim t tim whic 3 incorporat herei I/W
acknowled recei o 1 QO o th agreement an disclosur applicab [ th BCCU an service requeste herei I 5 HCC car OEF servic i request an provide I/w agre [ th lQl'l o an acknowled recei o th Electron Fun Transfe Agreeme an
Disclosu Th Intem Reven Sen/Ic due no requir }?0 COI1S ? an) provisi 0 thi docume othe tha th certi?catio require
[ avoi backu withholdi

/ \D
\ Ll Q9 SC!/LC<'

\. 4 f 0
////3. '//1

gnatur Dat Signatu Dat

X X
Signatu Dat Signatu Dat

-1 :<- ;l"??'-?- .: ?,?:;/> '|i\?i- 1:?. -ii :" ZX -?*i;??.:::=.- ?I. ??2iP? .?:-?.'-?f=i:~?'3:=,;:>.<~. :-_<_-?. .- >  _.51=i~'_~s:1 A.;'>~_-_?-rm,- ' ='.:?:*-. .M;(' - Q 2:.- Q12 -1.1.:- i"i ,Y?.1;?fa?= ? Z~i:_'-- .'<-.\ , 1-21+  ; 1;; PW 1 '~ ?- 
< ? < r ='.'E -? sq- '. .-'??';WE??:'A?cess.'?ar _  ;.- 1'- ==?Fi@???5?=5??ZIi?tHti??5ii??? -

D11O
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i-?- 3
? 1 -1 $

55$;- /:.??.;.\.. > {I F}

Account Chan F1? Authorization

Member J Owner:
'\

F A E L
CN'?T? Member Number:

Sq go Employee Initials:
l"l:m>-  ? \ T]

mo
if?

CHANGE ll: IOINT IIKWHKE
Dafezy '<??\']"\\\

?\>?~.\||?D L1

Addiqfgigint Owner (requi@ signature o al OWH Y join owners
Z9\\%~ X ++

Name: 0. SSN
L65; B ?Q O0

Address: CP ?0 \ DoB}

Cit State,
nber: "? " of C?

Z
Driver's

License:  L_i
V0rd:

Phone Number: -OI 9
Secure Word:

A4

Removai of joint Owner (require the signatur o the individu bein remove fro th account

Name:

TEWEI CHANGES: (requires on\ signatur that the HEI chang affect an documentation ? support nam change

Current Name: Updated Name:

Deparcments I Motif) U Member Services: E! Consumer Loans [1 Card Services: U FIC

BENEFICIARY DESIGNATION (require signature o al OWH join owners

Lis al HCCO bene?ciarie beIow.Thi wil bverrid an previou bene?ciar designate

Name Name:

cit)? State, ZiP Gt)? State. ZiP ___

Name: Name:

Cit) State, ZiP Cit) Smce ZiP <i

CHECKING SUFFIX CHANGES

Adding H checking suf?x (require signature o al OWD join owners: II

Closing E checking suf?x (require signatur o I- ownerz II Reaso fo closin

ACCOUNT DEMOGRAPHIC CHANGES (require signatur o fu? KCCO DWH O employe veri?e

Name: New emai address: i_____?_....__-_i-???---i
New Address: ________________.____-- Phone Number:

City Sate, ZiP Departments Y Notify D Member Services E FIC

How Member W8 Veri?ed (required1)

I change affect YHO than ON ECCOU please list:

Account Information Disclosure (require signatur o al OWI1 X join owners

auv:horize_i___i__-i- C receive HCCO information unti revoke this authorization i writing

* revoke authorization for _Z_______?:_________ receive QCCO information.

B signin below lNV agree C the changes O the SCCOU and I/We understand that this i ? modi?catio of the origin

ECCO agreement lNV als acknowledg that Ilw hav receive al disclosure g ch tim th ICCOU W3 establish an al'\

a enu E those disclosures
\ I

I D kg
4, Q/\/V/Qja Q: ?K

Date ignacur Date

'

ig? LI C) ?R ignature ate

I1 d: 9/9/2

Evervthinz We Do,We Do for YQ U!

015 4:07:02 IN CST Beadle County, South Dakota 02ClV15-000176
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6/2/2015 SR JUDICIA CIRCUI BEADL co, SD B PEGGY HOTCHNQ Db!- Y

Last Will and Tes tament
O

BARBA AN MORR

I, BARBA AN MORRI residing in Brevard County,

Florida, being of sound mind and IDEHIO do make, publish and

declare this m LaSt Will and Testament, and hereby revoke all

former Wills and Testaments and Codicils thereto b H made

1. I direct the Payment of all m unsecured legal debts

and funeral expenses.

2 I devise certain items of tangible personal Property

not otherwise specifically disposed of b this Will, excluding

money and items used in m trade O business, if any, to the

persons listed on the last dated writing mad for this purpose,

signed by H1 and in existence at the time of m death. Such

writing shall have H significance apart from its effect o the

distribution of T Property b this Will. In the EVS D such

list is dlSCO'\7EI8 within thirty days after the appointment of m

Personal Representative , then, and in that event , it shall be

presumed that I left T such writing and all m personal Property

shell Pass in accordance with the other provisions of this Will-

3 I giV? devise and bequeath all of the I951 and

remainder of m estate and Pr?perty, real, personal and mixed,

wheresoever the $ ma be situated and of whatsoever kind D

character of which I ma die, seized and possessed, O t0 which I

ma be O become in aI1 wa entitled O have any interest, O O'\/?

which I ma have any power of appo intment , to the Trustee Q the

?BARBA AN MORR TRUST which wa established under that

certain Trust Agreement heretofore executed b me G Grantor and

H Trustee, G the da of ' T . I 2014,

for distribution 3 provided therein.

1 T720 15122
j(1L'1\r?I/,'|:i1"lvr(T.Kldi

EADL OUNT. SOUT DAKOT
K?EI~\U|.I; uuwn ovum-,..-~.._

FYLE ' 1:13.. _ n '
"J!HE

eri I DepW
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6/2/2015 3RD JQDICIA CIRCUI BEADL co, SD B PEGGY HOTCHKI DEPUT

4. I hereby aPpOint m daughter , KAR LE WYM

Personal Representative of this m Last Will and Testament, and in

connection therewith, I direct that she be relieved of any

requirement for the giving of bond, and if notwithstanding this

direction, any bond is required b law, statute O rule of Court,

D sureties b? required thereon . In the ?V?I' m said daughter

shall 1'l survive RI O for any reason be unable ? SGIV O cease

t0 act B such Personal Representative , I hereby aPPOint m

daughter, PAMA JEA BRUCKN 3 Personal Representative hereof,

waiving bond G aforesaid.

5. I confer upon the Personal Representative of this m

Last Will and Testament, with respect to the management and

administration of m p]COp?It in m Qstate, the following

discretionary powers in addition ? the powers and authority

otherwise granted by law, without limitation by IQESO of

Specification.

a. T retain al'1 such propert?/' for such period of

time G she ma dee advisable, without liability for depreciation

O loss; 13 deposit any monies at al'\ time constituting 3 Part of

m estate, in OD O IHOI banks , savings O commercial, in such

form of account, whether O not interest bearing and without

limitation 1 to the amount of any such account, or in the

discretion of the Personal Representative, ? hold any such monies

uninvested.

b. T lease real property for such period of time,

with O Without an option C purchase, and upon such t?IH1 3 she

ma dee advisable.

2

APP. 019



LAST WILL AND TESTAMENT Page 3 of 4

- Page 7 -

6/2/2015 SR JQDICIA CIRCUI BEADL CO SD B PEGGY HOTCHKJ DEP Y

C T borrow mone for a1' Purpose whatsoever and

to mortgage real property and Pledge personal property 6 security

for such loans.

d. T sell, exchange O otherwise dispose of an}

O all of m property, real or personal, at public or private sale,

at an t ime and from t ime to time, and for such consideration, and

upon such terms, including tEI'H'\ of credit, 8 she m? dee

advisable .

6. For the Purpose of this Will, 3 person shall l'lO be

deemed to have survived [ if he G 51 dies before the expiration

of ten days following the date ?: m death, and I hereby declare

that I shall be deemed t0 have survived such person and this Will

and all U; its provisions shall be construed upon that assumption

and basis.

I WITNE WI- I, BARBA AN MORRI have to this

m Last Will and Testament, subscribed m nam and set m seal,

this .,-1 - da of Y "\
r 2014.

llai. \&Cu Q; a L $AM
'EI- AN MORR \

Signed, sealed, published and declared b BARBA AN

MORRI the Testatrix, above -named, to be her Last Will and

Testament, in our pI?SE{\C? and W at her request and in her

PIESQUC and in the presence of each other, have hereunto

subscribed OL HEITI H attesting witnesses, this ix day of

~ ~./? ; 1 2014,
Q?!//,~/1r,3",\7??/?p  ' 42?

residing at Rockledge, Florida
F ward L Stahley

\/
\,

residing at Merritt Island, Florida
Vale/pie 'J. Righle-nii

/pf
.v H u____/___J_.. residing at

i\_}p1_/'1" ,'\

3
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6/2/2015 3RD JUDICIA CIRCUI BEADL co, SD B PEGGY HOTCHKI DEPUT

STAT O FLORID
COUN O BREVA

W BARBA AN MORRI E L STAHLE VALERI J.

RIGHEN and \ :1? 1 /
1 the Testatrix and

witnesses respectively, whose names BI signed to the attached and

foregoing instrument, being first duly sworn, do hereby declare to

the undersigned officer that the Testatrix signed the instrument B

her Last will and Testament, and that she signed voluntarily, and

that each of the witnesses, in the presence of the Testatrix, at

her request, and in the presence of each other, signed the Will Q

8 witness and that to the best of the knowledge of each Wit??SS

the Testatrix W3 at the time 1 O IHOI years of age, of sound

mind and under D constraint O undue influence .

D \/ *3\j ( \-QM 2 I?gdl
BARBA AN ??}?RI?' Testatrix
$1 Q / / /

1
Edward L. ?Stahley, ,Wit'ness

/
/?.. ?Q/}"_/?

Vale ie J.?1?ighenzi, Witness
1

Witr1ess;,.

Sworn ?C subscribed and acknowledged before m by

BARBA AN MORRI the Testatrix, and SWOI t0 and subscribed

before I by EDWA L STAHLE VALERI J. RIGHENZ and

T 1 the witnesses, this ,\ da of
_'/\

1 2o14
?1? r-\{/2 7

U
Edward L S ahley

Notary Public State of Florida
..?T;~_i'1L At Large

4
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REVOCA TRU AGREEM

THI AGREEM mad this . w of
1

2014, between BARBA AN MORRI

hereinafter referred to B the Grantor, and BARBA AN MORRI

hereinafter referred to 3 the TIUSYG

ITE I: QTATEM E EURPO AN BENE PIC

A Grantors have established this Trust 11 be know
hereafter

5. the "BARBA AN MORR TRUST in order to provide 3

IHEE for the management of certain of Grantor? s properties and

Perhaps the proceeds of insurance upon the Grantor's life, for the

management of such further property interests G mi be
deposited

with the Trustee
b Grantor. and for the maintenance, comfort and

support of Grants: during her life and of Grantor ? s familil after

Grantor ? S death, all in the IHGU hereinafter provided .

B GIGI'At has created this TIUS by depo s i ting with

the TIUSCE the property described in Schedule A which is annexed

hereto . Fro 1: to timia, additional Pr?perty, P?Ih3p5 including

policies of life insurance, ma be deposited with Trustee if

accepted by her for administration under this instrument . Grantor

by Granto: ' s wili
ma direct that 3 Part O all of Grantor's

estate

and property CV8 whiC Grantor has 3
power

of appointment , shall

be delivered to Tru?tee for administration by her under this

agreement?, after Grantpr?s death.

ITE IL RECEI AN COVENA O TRUSTE

A Trustee acknowledges receipt of the PI?perty

described in Schedule A

B Trustee will manage, invest and reinvest the

Pr?perty described in Schedule A and will hold a11 policies ?f life

insurance deposited with Trustee, and will receive, manage invest

1
;:i:V:;_,|Vzx?-

KL)"

L?
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- Page 39 -

and reinvest such additional propertY B ma be deposited with

Trustee and accepted b her, and all of the proceeds of that

property: upon the USE and for the Purposes hereafter set forth.

Th Trustee has the power and authority t0 buy, sell, and transfer

real and personal pIOP?rtYr mortgage real property and Pledge

personal prQp6Ity?

C Trustee will accept and will administer 8 Part O

the TI\lSt Estate what ever Property is T be delivered to Trustee

under the provisions of Grantor's Will t0 be administered .

D Trustee will use her best effcrt 1: collect wh?

due and thereafter will administer in accordance with the YBIT O

this iDStIC\l1'[\?I the proceeds of all policies of insurance mad

P33/able to Trustee. Trustee
shall have 1' responsibility ? Pa

premiums upon those policies, H0 C PE the principal DI the

interest ?? a11 loans secured b her except in her discretion to

the extent of income and other assets O the Trust. Th insurance

companies that shall have issued the policies shall have H

responsibility other than ? Pa t0 Trustee the prqceeds of the

policies whe theY become due and Payable. TIL\St?? Shall nct be

required K take aI1 legal proceedings concerning the policies

until Trustee is indemnified T her sqle satisfaction.

E Either Grantor O a?y Trustee shall have the power ?

des ignate an agent B having the authority to sign O any bank,

savings and loan, brokerage, ' mutual fund, O other &CCO\. held by

this Trust. Said author i z ed signer m- be a SUCCE S Trustee that

has 1'1 Yet assumed the duties of TI\l5t??. Said agent shall act in

8 fiduciary <:apaci?\: and shall be a?countable t0 the Trust;

however , any financial institution O other third person wh deals

with the authorized signer ma rely upon all actions taken b the

authorized signer 3 binding the Trust without inquiIY- Th

2
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- Page 40 -

authority granted to the authorized signer shall survive the

incapacity O death of the Grantor, but ma he revo k?d b the

Trustee. Th power herein granted shall include th? power to

GXQCL 5 Power of Attorney .

E Upo the death of Grantor, the Trustee shall mak

such gifts of the tangible personal Property of the Grantor 3. ma
be directed b the Grantor? s will, O 5. ma be directed b E list?

letter, O other writing of the Grantor permitted b the Will

(whether O not probated) Th cost of storing 1 packing, shipping

and insuring an tangible personal prgperty gift prio; to delivery

to its intended recipient shall be Paid by the Trust.

ITE II 4 DISPOSI V PROVI S

Th Trustee shall administer this Trust for the Purpose
of Paying the net income at

least - annually
O R10 often E

directed by the Grantor, to BARBA AN MORRI until the death of

BARBA AN MORRI Th Trustee shall also, if requested by the

GI?\!1tO PQ from the Corpus O principal of this Trust, such

amounts B ma be deeme necessary b Grantor for the support and

maintenance of the said BARBA AN MORRI Upo the death of

BARBA AN MORRI this TIUS shall terminate and the remaining

CO {Pl- principal and accrued interest shall be distributed t0

Grantor? s tw (2 daughters , PANA JEA BRUCKN and KAR LE

WYM equal lYr PE stirpes.

IIE IV L L E RESERVAT B GRANT

During Grantor's life Grants: shall have the right C d

the following BCtS

A T revoke this instrument entirely and t0 receive

from the Trustee all of the Trust propeI'EY remaining after making

Payment O provision E0! Payment of all QXPQHS connected with the

administration of this Trust .

3
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B FIG! t ime to t ime t0 amen this instrument in a?

and every particular; provided, however, ?cha the duties and

responsibilities ?f the Trustee shall not D changed withnut the

written consent of the TI\lSt??.

C Fro t to time to withdraw from the operation of

this 'I.'I'L any Par: O all of the Trust property-

D Upo written request b Grantor, Trustee will assent

to O join in the execution of any instrument provided ? her by

Grantor and designed t0 enable Grantor ? exercise any of the

rights reserved b the provisions of this item.

E Grantor IQSEIVE the right 'C reside upon af1

Property placed into this trust 8 Grantor's pe rmanent residence

during C-rantor? s life, it being the intent of this provision t0

preserve in Grantor the requisite beneficial interest and

possessory right in and to such real property, to Compl with

Section 196. and Section 196.041 of the Florida Statutes?, such

that Grantor' s possessory right constitutes in all respects,

?equitable title to real estate,? G that te rm is used in Section

6 Article 7 of the Constitution of the State O Florida.

ITE V ADMINISTR E I TH EVE Q INQBILIT T SEEV

In the event the Trustee, shall be unable T act 8

Trustee during the term of this Trust. Grantor hereby des ignat E s

her daughte;:, KAR LE WYM to HC as Successor Trustee, during

such period of inability to SEIVE In _th event KAR LE WYM

fails to survive O for ar!
IQESO be unable to 5Ct O shall CGE

to act G Successor Trustee, Grantor hereby designates her

daughfer, PAMA J BRUCKN to act B Successor Trustee during

such period of inability to SGIV In the event that the Trustee

is restored to the ability to S?IVE said Trustee shall I?E5SUi[

the duties 5 Trustee of the Trust and the said KAR LE WYM or

4
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the said PAMA JEA BRUCKN shall H longer QC 8 Successor

Trustee . A written statement from 8 medical doctor shall be

sufficient 11 establish ?ability ?O in_abil ity of 5 trustee to

se?_~ve

ITE VI: ADMINI AFTE GRANTO DEA

After the death of the Grantor, GIBHC hereby designates

KAR LE WYM E GC E SUCCBS Trustee, wh shall E SOO B

practicable di s tribut e the remaining -corpus and principal in

accordance with the terms and provisions of ITE III herein. In

the event KAR LE WYM fails to survive O for any IEBSO be

unable Y act O shall CGH to ' act 5 Successor Trusfee, Grantor

hereby designates PAMA JEA BRUCKN to El as Successor

Trustee, wh shall E SOO E practicable distribute the remaining

corpus and principal in accordance with the terms and provisions of

ITE III herein.

ITE VII: PAYME O TH ESTA Ll

Th Grantor directs that
the

Trustee shall have the power

to P33 E portion of any Federal ESCEC taxes owe by _th estate of

either of the Grantor, in the proportion that the value which those

assets of this Trust constituting 3 Part of the gross estate of

said Grantor bears ? her total grass "estate.

ITE VIII: AUDIT T TRUS

Fro time to time further real and personal Property ma
be deposited with the Trustee hereunder; and the Grants: ma direct

b the provisions of her last Will, that S portion of her

probate estate shall Pass to the Trustee name herein C be

administered under the t6I'II\ of this Trust Agreement after the

death of Grantor.

5
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ITE IX: AMENDME T TRUS

All amendment? to this Trust, including the addition of

other pIOpEI3t t0 the Trust and the changing of beneficiaxies,

their respective shares , and Plan of distribution , shall be mad by

an instrument in writing signed b) the Grantor and served upon the

Trustee, and the original O such instrument shall be attached 1

the original of this T1?\J Agreement and maintained in the

possession of the Trustee.

ITE X AP LA ?LAU

This inst rument has been Prepared and executed in the

State of Florida, and the Grantor and Trustee is 8 resident of the

State of Florida . All questions concerning the meaning and

intentions of the terms of thi? instrument and Concerning its

validity and all questions relating to performance under it shall

be judged and resolved in accordance with the laws of the State of

Florida.

I WITNE WHERE the Grantor and Trustee has hereunto

set her hand and seal and have caused these presents K be executed

this
?? day

of /"?1'Agc 201-4

F \:j \ :  *'
~z/?.??- .~ _.

& Q
i )

Edward L. S ley, Witn S BARBA AN MORR

_<_.? ;  , "Y
?

Valerie J. Righenzi, Witness
(A ? Grantor)

Signed, sealed and deliveied
1e prgyg" of: {#5-__

 L. ? lev. Witne: inaward L. ley, Witne r BARBA AN MORR

Val:-.;r?:\=/C-F. Rig?e?zi , Witness
?TRUSTE

(A tq./Trustee)

6
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STAT O FLORI
COUN O BREVA

BE M personally aPPEared BARBA AN MORR Grantor

and Trustee in the foregoing Revbcable Trust Agreement , ? m well

known and know to |||l to be the individual described in and wh

executed the foregoing instrument, and acknowledged before m that

she executed the SHI for the?
Purposes therein expressed.

???
WITNE mi hand and official seal this /\ d8 of

Mg :?~\c/
r 2014.

_.=_ ~ED=?:'m'
,

?- '1'! 05%?- 1:7' ' '=1>?FliEiIP? Ei?ard L? stahiey
~.~ E ?~|=~.-$1 Notary Public State of Florida

A Large

Signed, sealed, published and declared by the above name

Grantor and Trustee in the PIESGDC of U wh have SEE the Grantor

and Trustee sign this instrument, and wh have affixed 01 HEIH 8

attesting witnes s e s hereto, in her presence, at ?he request , and in

the presence of each other , this d5\ and Year last above written.

> .-??)1* r,?7/ ,_/ /? _; Y
Edward L. S ?a lev ~' residing at Rockledge, Florida

Edward L. S ' 193

,'.* 1 ?_/ /4 rgsiding at Merritt Island, Florida
Valerie J- Rigtfenzi

,/?- ,- /

.11? ; / 17,7 ./.5 ,1 ?V .; ?f,{,9_,~i'-_i residing E A . V ./? ?

7
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SCHEDU "A T REVOCA TRUS VAGREE

DAT .?\/lgkc E Q 5'7
/ 201

BETWE BARBA AN MORRI GRANT

AN

BARBARA MORRI TRUST

?? Hausa 436 .s"?fs' ')>+??RK?!) /H11, ibfee? 1 '?m1"?i_/4 Fuau $5

F3

3,

JJ

8
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ARGUMENT 

 

 Attorneys-in-fact must cut square corners.  They must follow the principal’s intent 

expressed in the power of attorney rather than in their own self-serving affidavits.  The 

foundational facts are therefore that Bruckner was Morris’s attorney-in-fact before the 

joint account was established, Morris’s power of attorney did not expressly authorize 

self-dealing, particularly to other family members, and Bruckner made $218,700 in self-

dealing transfers to her family members while Morris was still alive.  Bruckner attempts 

to shift the Court’s attention from these facts to her own self-serving affidavits 

concerning Morris’s intent.  Studt and Bienash, however, preclude consideration of these 

affidavits precisely to ensure that self-dealing cases are decided on the principal’s written 

declaration of intent in the power of attorney itself rather than after-the-fact and self-

serving extrinsic evidence.  

1. Bruckner’s argument that she was authorized to write self-dealing checks as 

a joint account owner rather than the power of attorney is meritless and 

contrary to her summary judgment theory.  

 

 On appeal, Bruckner argues that the $218,700.00 in checks she wrote to family 

members, and the $6,377.16 in checks she wrote for her benefit while Morris was still 

alive did not rely on her authority as power of attorney, but rather on her status as a joint 

account owner:  “[Bruckner’s] authority to write checks on the Dakotaland account was 

not derived from her power-of-attorney; rather it was consequent to her ownership of the 

account.”  (Appellee’s Brief at 14.)  In fact, three of Bruckner’s five main points in her 

brief are devoted to the argument that it was her status as a joint owner—not being 

Morris’s attorney-in-fact—that authorized these checks.  Bruckner’s argument is 
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meritless and directly contrary to the argument she presented at summary judgment and 

the circuit court accepted.  

 Bruckner’s argument is a shocking about-face.  At summary judgment, she relied 

exclusively on her authority as attorney-in-fact to justify the checks she wrote while 

Morris was alive.  For example: 

 Bruckner’s motion for summary judgment stated:  “The Durable Power of 

Attorney specifically gave Pamala Bruckner authority to receive gifts from 

the personal property of her mother, Barbara Ann Morris.”  (PRO-SR182.) 

 Bruckner’s brief in support of the motion for summary judgment stated:  

“The Power of Attorney specifically authorized Pamala Bruckner to make 

gifts to herself from her mother’s property, and so based on the language 

contained in the Power of Attorney, the Motion for Summary Judgment 

should be granted.”  (PRO-SR188.) 

Moreover, the circuit court accepted Bruckner’s argument and relied on the power of 

attorney as the sole basis for its decision that Bruckner was authorized to write checks 

while Morris was alive: 

 “I believe that they were authorized under the power of attorney and to say 

otherwise to me takes away the meaning of the clause that existed.”  

(PRO-SR238.) 

 “[I]t is now hereby ORDERED, ADJUDGED, AND DECREED that the 

Power of Attorney language clearly and unmistakably authorized the 

agent, Pamala Bruckner, to give or receive gifts from the property of the 

Principal, her mother, Barbara Morris, and therefore Plaintiff’s Motion for 
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Partial Summary Judgment that Pamala Bruckner breached her fiduciary 

duty and engaged in self-dealing is denied, and Defendant’s Motion for 

Partial Summary Judgment is granted;” (CIV-SR158.) 

 Bruckner’s new argument that she did not rely on the power of attorney 

contradicts the sole basis on which she argued, and the circuit court concluded, that she 

was authorized to spend Morris’s money while Morris was alive.  Bruckner’s contention 

that she did not rely upon the power of attorney is a stunning admission that the circuit 

court erred in granting summary judgment to Bruckner and shows that Bruckner will take 

any position in her effort to win this case.  Judicial estoppel, however, does not allow 

Bruckner to obtain summary judgment based on the power of attorney and then reverse 

course on appeal by arguing that the self-dealing checks written while Morris was alive 

were not authorized by the power of attorney but rather by her status as joint account 

owner.  Hayes v. Rosenbaum Signs & Outdoor Advertising, Inc., 2014 S.D. 64, ¶ 15, 853 

N.W.2d 878, 883.  

 In any event, Bruckner’s new theory is meritless.  It rests on the misguided 

assertion that a fiduciary can escape fiduciary limitations concerning self-dealing 

transactions merely by not expressly relying on their authority as a fiduciary.  More 

specifically, Bruckner assumes that, even though she was Morris’s attorney-in-fact when 

the Dakotaland account was opened and when she later wrote self-dealing checks on that 

account, because Bruckner did not put “POA” next to her signature on those checks, she 

was free from any fiduciary duties.  Bruckner’s theory assumes that an attorney-in-fact or 

trustee could purchase property from their principal at any price or lease land at any 

rental rate if they signed their own name without adding “POA” or “trustee.”  
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 This is not the law.  Rather, fiduciaries must “‘act in all things wholly for the 

benefit of the trust.’”  In re Estate of Moncur, 2012 S.D. 17, ¶ 9, 812 N.W.2d 485, 487 

(emphasis added) (quoting Willers v. Wettestad, 510 N.W.2d 676, 680 (S.D. 1994)).  The 

principle that fiduciaries must always act for the benefit of their principal means that 

whatever rights Bruckner had as a joint owner had to be exercised consistently with her 

duties as Morris’s attorney-in-fact, including the prohibition against self-dealing.  

Bruckner attempts to avoid this principle by citing Hein v. Zoss, 2016 S.D. 73, which was 

decided after the Appellant’s Brief was filed, but Hein supports Wyman.   

 Bruckner seizes on Hein’s conclusion that a circuit court erred by excluding 

evidence concerning the creation of a joint account.  Bruckner ignores the critical 

distinction between Hein and this case.  In Hein, the joint account was opened in 2004, 

id. ¶ 14, but Fred Zoss did not become his mother’s attorney-in-fact until 2005.  Id. ¶ 2.  

Hein remanded to allow Fred Zoss to introduce evidence of his mother’s intent 

concerning the creation of the joint account in 2004, a time frame before he became her 

attorney-in-fact:  “Accordingly, the court abused its discretion by excluding evidence 

from Zoss regarding the circumstances surrounding the opening of the account in 2004.”  

Id. ¶ 14.   

 Hein never said that a person who is an attorney-in-fact before becoming a joint 

account owner may ignore fiduciary duties while acting as a joint owner.  This is critical 

because Morris’s power of attorney was signed October 29, 2014, (PRO-SR120), and 

thus Bruckner was already Morris’s fiduciary when she was added to the account on 

December 17, 2014.  (Appellant’s App. 026.)  Hein reaffirmed that a fiduciary is “‘a 

person who is required to act for the benefit of another person on all matters within the 
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scope of their relationship.’”  Hein, 2016 S.D. 73, ¶ 8 (emphasis in Hein).  Because 

Morris’s power of attorney included bank accounts and Bruckner was Morris’s attorney-

in-fact before becoming a joint account owner, under Hein the creation and use of the 

Dakotaland joint account were acts within the scope of Bruckner’s fiduciary relationship 

with Morris.  Bruckner was therefore subject to fiduciary duties concerning the creation 

and use of that account regardless of whether she acknowledged those obligations by 

adding “POA” to her signature.   

 Recognizing that Bruckner was subject to fiduciary duties with regard to the 

creation and use of the Dakotaland joint account is fatal to all of Bruckner’s arguments.  

This explains why Bruckner has such severe buyer’s remorse about relying on the power 

of attorney before the circuit court.  But even if Bruckner had not already admitted she 

was acting as a fiduciary when she wrote checks on the Dakotaland account, Hein and 

prior decisions establish that, because Bruckner was Morris’s fiduciary concerning bank 

accounts and other financial matters when the Dakotaland joint account was created, 

Bruckner is subject to the fiduciary prohibition on self-dealing concerning the creation 

and use of the Dakotaland account.  

2. Bruckner’s self-serving affidavits do not establish that Morris wanted 

Bruckner to have all of the funds in the Dakotaland account either during 

Morris’s lifetime or after her death. 

 

 Bruckner wrongly asserts that Morris intended for Bruckner to receive all the 

funds at issue based on assertions in Bruckner’s affidavits.  In reality, because Bruckner 

was a fiduciary when the Dakotaland account was created, this Court cannot consider 

Bruckner’s self-serving affidavits as evidence of Morris’s intent.  Studt v. Black Hills 

Fed. Credit Union, 2015 S.D. 33, ¶¶ 10, 14, 864 N.W.2d 513, 516, 517 (“An affidavit is 



6 

 

merely oral evidence reduced to writing.  Therefore the affidavit is inadmissible to 

determine whether [the principal] intended to allow [the attorney-in-fact] to self-deal.”).   

 Similarly, Bruckner’s attempts to explain why she wrote checks for her own 

benefit or to immediate family members are irrelevant because self-dealing transactions 

are voidable based on the conflict of interest due to the relationship of the parties to the 

transaction.  In re Estate of Stevenson, 2000 S.D. 24, ¶¶ 9-11, 605 N.W.2d at 821.  Self-

dealing transactions thus are voidable regardless of why the fiduciary made them.  See id. 

¶ 17 (voiding self-dealing leases without examining amount of rent); RESTATEMENT 

(THIRD) OF TRUSTS § 78, comment d (“In prohibited self-dealing transactions, under the 

no-further-inquiry rule, it is immaterial to the question of breach of trust (as distinguished 

perhaps from the appropriate remedy) that the trustee has acted in good faith and for a 

fair consideration.”). 

 Bruckner makes no attempt to argue that Studt permits a fiduciary to submit an 

affidavit concerning a principal’s intent to permit self-dealing.  Instead, she ignores 

Studt’s holding on this point and relies upon Hein.  But, as discussed above, Hein is 

consistent with Studt because Hein merely held that a person who later became an 

attorney-in-fact could introduce evidence concerning the creation of a joint account 

before he was an attorney-in-fact.  Hein v. Zoss, 2016 S.D. 73, ¶ 14.  Hein affirmed the 

circuit court’s grant of a motion in limine concerning extrinsic evidence about the 

principal’s intent during the time period Fred Zoss was an attorney-in-fact:  

“Accordingly, the order appropriately excluded evidence that [the principal] intended for 

Zoss to self-deal.”  Id. ¶ 11.  Because Bruckner was already Morris’s fiduciary when the 
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Dakotaland account was created, both Studt and Zoss preclude consideration of 

Bruckner’s self-serving affidavits. 

 Bruckner alternatively tries to avoid Studt by asserting that her inadmissible 

assertions about Morris’s intent are unrebutted.  Bruckner contends the statements in her 

second affidavit, which were then repeated in her Response to Petitioner’s Statements of 

Undisputed Material Facts and Additional Undisputed Facts, are undisputed and 

established because Wyman did not file a reply to the additional “facts.”  Wyman, 

however, was not required to file a reply.  SDCL § 15-6-56(c) provides that a party 

moving for summary judgment must submit a statement of material facts, and a party 

resisting summary judgment must file a response, but Rule 56(c) does not even provide 

for the moving party to make a reply to the resisting party’s response to the statement of 

material facts, much less suggest that a reply is required.  SDCL § 15-6-56(c).   

 Bruckner further suggests that, even if her assertions about Morris’s intent are 

inadmissible, the Court should assume them to be true because Wyman did not dispute 

them.  Bruckner cites no authority requiring Wyman to dispute inadmissible evidence.  

Requiring parties to discuss the content of inadmissible evidence would defeat the entire 

purpose of making evidence inadmissible.  Wyman should not be required to submit her 

own inadmissible affidavit concerning Morris’s intent to prevent the Court from ignoring 

Bruckner’s inadmissible assertions.  Wyman should not be punished for complying with 

Studt, nor should Bruckner be rewarded for ignoring it.  

 Bruckner’s persistent attempts to have the Court consider her inadmissible, self-

serving comments about Morris’s intent demonstrate the wisdom of Bienash and Studt’s 

rule precluding consideration of this type of evidence.  Allowing a fiduciary to use her 
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own affidavit to establish that a principal verbally consented to self-dealing transactions 

would severely undermine Bienash and Studt’s requirement that authority to self-deal 

must be specifically articulated in the power of attorney itself.  This would be a recipe for 

elder abuse.   

 Wyman trusts that this Court can ignore Bruckner’s assertions about Morris’s 

intent based on inadmissible evidence.  But because Bruckner has suggested her 

affidavits and her addition to the joint account are the only extrinsic evidence concerning 

Morris’s intent, Wyman notes that Morris’s estate plan appointed Wyman as trustee and 

personal representative and split Morris’s assets equally between Wyman and Bruckner.  

(Appellant’s App. 012-23.)  When the Dakotaland account was first established, Morris 

designated Wyman and Bruckner as equal POD beneficiaries.  (Id. at 024.)  Without 

Bruckner’s inadmissible affidavits, there is no competent evidence Morris understood 

that adding Bruckner to the account would trump Morris’s previous POD designation and 

her estate plan.  Wyman noted this undisputed evidence below and in her Appellant’s 

Brief.  (Appellant’s Brief at 14 n.2; CIV-SR92 to 94.)   

 Bruckner also mistakenly assumes that Wyman’s voluntary dismissal of her 

undue influence claim establishes the legitimacy of Bruckner’s addition to the account.  

Wyman, however, may still contest the legitimacy of that act and Morris’s understanding 

of its implications—and does contest those things—as part of the breach of fiduciary duty 

claim. Bruckner’s arguments based on Morris’s supposed intent all rest on a false 

foundation and should be rejected. 
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3. Morris did not give Bruckner ownership of the Dakotaland funds while 

Morris was alive.  

 

 Bruckner’s response incorrectly asserts that Morris gave Bruckner ownership of 

the Dakotaland funds while Morris was still alive.  The record and the law establish that 

Morris intended to, and did, retain ownership of the Dakotaland funds during her lifetime.  

This is significant because the vast majority of the funds at issue were transferred while 

Morris was alive, and because Morris owned those funds, Bruckner’s transfer of them 

either to her family members or for her own benefit constituted prohibited self-dealing. 

 Bruckner’s mistake is assuming that adding her to the Dakotaland account gave 

her ownership of the funds during Morris’s lifetime.  But even assuming arguendo that 

Buckner’s addition to the account was lawful, Bruckner’s addition does not establish that 

Morris intended to give the funds to Bruckner during Morris’s lifetime: 

A joint account belongs, during the lifetime of all parties, to the parties in 

proportion to the net contributions by each to the sums on deposit, unless 

there is clear and convincing evidence of a different intent.   

 

SDCL § 29A-6-103(1).  As the UPC comments explain:  “This section reflects the 

assumption that a person who deposits funds in an account normally does not intend to 

make an irrevocable gift of all or any part of the funds represented by the deposit.  

Rather, the person usually intends no present change of beneficial ownership.”  

(Bruckner’s App. 032 at Comment.)  Consequently, even if legitimate, Bruckner’s mere 

addition to the account does not alter the presumption that Morris intended to own the 

funds during her lifetime.  To change that outcome, Bruckner must produce clear and 

convincing evidence beyond her addition to the account that Morris intended to give the 

funds to Bruckner during Morris’s lifetime.  
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 Moreover, as Hein recognized, under Section 29A-6-103(1) it is the intent Morris 

had when the joint account was established that matters: 

However, by completely barring any evidence related to the establishment 

of the account, Zoss was prevented from introducing evidence that there 

was “a different intent” from that of the statutory designation.  

Accordingly, the court abused its discretion by excluding evidence from 

Zoss regarding the circumstances surrounding the opening of the account 

in 2004. 

  

Id. ¶ 14 (emphasis added).  Because Bruckner’s affidavits are inadmissible as discussed 

above, Bruckner has no competent evidence concerning Morris’s intent when the joint 

account was established and thus as a matter of law cannot overcome the presumption 

that Morris retained ownership during her lifetime with clear and convincing evidence.
1
 

 In addition, with regard to Morris’s intent during her lifetime, even if Bruckner’s 

affidavits could be considered, as a matter of law they would fail to satisfy the standard 

of clear and convincing evidence when the account was established.  Bruckner’s first 

affidavit was unequivocally consistent with the statutory presumption that Morris 

retained ownership of the funds during her lifetime:  “At lunch was [sic] talked, and 

[Morris] told me that she wanted to add me as a joint owner of her checking account, 

because she wanted me to have her checking account when she died.”  (PRO-SR197 ¶ 

4 (emphasis added).)  Consistent with this first affidavit, Bruckner argued that, when 

Morris opened the account, she “made the decision that the funds in that account would 

belong to her daughter, Pamala Bruckner, upon Barbara Morris’s death.”  (PRO-SR188 

(emphasis added).) 

                                                 
1
 Bruckner claims that Wyman waived this argument by not raising it on appeal.  In 

reality, Wyman raised this argument.  (See Appellant’s Brief at 16-17.) 



11 

 

 On appeal, Bruckner ignores her first affidavit concerning the creation of the joint 

account and instead focuses upon her second affidavit asserting that Morris consented to 

self-dealing checks when Bruckner wrote them shortly before Morris’s death.  (See CIV-

SR113 to 115.)  Bruckner’s second affidavit is incompetent to establish Morris’s intent 

during her lifetime for multiple reasons.  First, as explained above, it is Morris’s intent 

when the joint account was established that matters, so the second affidavit is irrelevant.  

See Hein, 2016 S.D.73, ¶ 14.   Second, because Bruckner’s first affidavit unequivocally 

asserted that Morris wanted Bruckner to have the funds after Morris’s death, Bruckner’s 

second self-serving affidavit is insufficient as a matter of law to establish a different 

intent by clear and convincing evidence.  St. Pierre v. State, 2012 S.D. 151, ¶ 23, 813 

N.W.2d 151, 158.  Most importantly, because Bruckner was Morris’s fiduciary during 

this entire time period, neither of Bruckner’s affidavits should be considered, which 

leaves no competent evidence to overcome the presumption Morris owned the funds 

during her lifetime.  Studt, 2015 S.D. 33, ¶ 14, 864 N.W.2d at 517.     

 Bruckner attempts to avoid SDCL § 29A-6-103(1) by erroneously asserting that 

other joint account statutes authorized her to write self-dealing checks while Morris was 

alive.  Bruckner relies on SDCL § 29A-6-101(7), which discusses the general right of any 

joint owner to write checks from a joint account.  This general right protects financial 

institutions from claims by one joint owner that the institution improperly allowed 

another joint account owner to write a check.  See SDCL § 29A-6-108.  

 But this general right does not govern the rights of joint owners with regard to 

each other.  Rather, as SDCL § 29A-6-102 makes clear, the rights of joint owners with 

regard to each other are governed by SDCL § 29A-6-103 to -105.  SDCL § 29A-6-102.  
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As explained above, SDCL § 29A-6-103 establishes the rule governing ownership during 

the joint owners’ lifetimes with regard to each other, and, under the circumstances of this 

case, establishes that Morris retained sole ownership of the funds in the Dakotaland 

account during her lifetime.   

 In yet another attempt to escape the implications of SDCL § 29A-6-103(1), 

Bruckner notes that the UPC comments concerning the uniform version of that section 

indicate that it is merely intended to establish which joint owner owns the funds; it does 

not address whether the joint owner has a cause of action against the other joint owner.  

(Bruckner’s App. 033.)  The UPC comments do not help Bruckner, however, because 

South Dakota common law establishes that joint owner A has a cause of action against 

joint owner B if joint owner B withdraws funds belonging to joint owner A:  “It is 

generally accepted that a party to a joint bank account may only withdraw funds without 

liability to his co-depositor when he is in fact the real owner of the money.”  Johnson-

Batchelor v. Hawkins, 450 N.W.2d 240, 241 (S.D. 1990).  Bruckner thus is simply wrong 

to assert that, merely because she was a joint owner, she had a present right to withdraw 

funds while Morris was alive even though Bruckner contributed nothing to the account.  

 Bruckner attempts to distinguish Johnson-Batchelor by contending that Morris 

did not object to Bruckner’s self-dealing checks when they were written.  This is absurd.  

Morris was literally on her deathbed when the vast majority of the checks at issue were 

written.  For example, Bruckner wrote a $200,000 check to her husband on March 11, 

2015, the day before Morris died on March 12, 2015.  (Appellant’s Brief at 6.)  To hold 

that Morris’s estate cannot pursue a claim for this check written the day before Morris 

died because Morris did not object to the checks would enable rampant financial abuse.  
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The rule of Studt and Bienash is not that fiduciary may self-deal unless a principal 

objects.  The rule is just the opposite:  Self-dealing is prohibited unless there is clear and 

unmistakable language authorizing self-dealing in the power of attorney itself. 

 Bruckner’s attempts to avoid the principle that Morris retained ownership of the 

Dakotaland account funds while Morris was alive fail as a matter of law even if one 

assumes that adding Bruckner to the account was legitimate.  Because Morris retained 

ownership of the Dakotaland funds during her lifetime, Bruckner’s status as a joint owner 

did not authorize her to spend Morris’s money.  The legitimacy of the checks written 

during Morris’s lifetime hinges on Bruckner’s authority and restrictions as a fiduciary, 

not her status as a joint owner. 

4. Bruckner wrongly asserts that Morris’s power of attorney authorized 

Bruckner to write $218,700 in checks to Bruckner’s family members while 

Morris was alive. 

 

 Amazingly, after Bruckner emphatically asserts in her first three main points that 

she did not rely on her authority as attorney-in-fact when she wrote $218,700 in checks to 

family members, Bruckner reverses course yet again and argues in her fourth main point 

that the ability to receive gifts in the power of attorney implicitly authorized her to make 

gifts to her family members.  This argument fails because multiple decisions by this 

Court establish that self-dealing can never be implied; it must be expressly articulated in 

clear and unmistakable language in the power of attorney itself. 

 Bruckner does not contend that Morris’s power of attorney expressly states that 

Bruckner may give self-dealing gifts to others.  Nor could she, because the power of 

attorney uses the phrase “give or receive as a gift” without any express reference to self-

dealing.  (See Appellant’s App. 009.)  With regard to making gifts to others, the language 
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in Morris’s power of attorney is indistinguishable from the gift language in Studt that this 

Court held insufficient to expressly authorize self-dealing gifts.  See Studt, 2015 S.D. 33, 

¶¶ 4 n.1 & 13, 864 N.W.2d at 514, 516.  Bruckner therefore argues that the ability to 

make self-dealing gifts to her family members should be implied from the language 

authorizing her to receive gifts.  But as soon as Bruckner begins arguing that the ability to 

receive gifts logically implies the “lesser power” to make self-dealing gifts to others, she 

has departed from the express language of the instrument and is asking this Court to 

authorize a form of self-dealing by implication.  This is fatal to Bruckner’s position 

because this Court has steadfastly maintained that the principle of strict construction 

precludes finding the power to self-deal by implication.  Id. ¶ 13, 864 N.W.2d at 516. 

Consequently, “‘if the power to self-deal is not specifically articulated in the power of 

attorney, that power does not exist.’”  Id. ¶ 10, 864 N.W.2d at 516 (quoting Bienash, 

2006 S.D. 78, ¶ 15, 721 N.W.2d at 435). 

 Bruckner alternatively argues that self-dealing is all-or-nothing, and thus if she is 

entitled to receive self-dealing gifts, the Court must necessarily imply that self-dealing to 

others is permitted.  This, however, would violate the principle of strict construction 

established by Studt and Bienash.  Furthermore, there is no logical reason why principals 

should be precluded from authorizing some forms of self-dealing in a power of attorney, 

but not others.  Bienash specifically mentioned the ease with which language in a power 

of attorney can be drafted to accommodate a principal’s desires concerning self-dealing.  

Bienash, 2006 S.D. 78, ¶ 21, 721 N.W.2d at 436 (quoting Kunewa v. Joshua, 924 P.2d 

559, 565 (Hawaii 1996)).  There is no inconsistency if the Court concludes that Morris’s 
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power of attorney authorized Bruckner to receive self-dealing gifts, but did not authorize 

her to make self-dealing gifts to others.   

 Accordingly, there is no clear and unmistakable language in Morris’s power of 

attorney expressly authorizing Bruckner to give $218,700 to her family members while 

Morris was alive, and thus these transactions were prohibited self-dealing.  Because 

neither the power of attorney nor Bruckner’s status as a joint account owner authorized 

the $218,700 in self-dealing checks to others while Morris was alive, the Court should 

direct the entry of summary judgment for Morris’s estate on this amount. 

5. The power to receive gifts does not expressly authorize receipt of self-dealing 

gifts 

 

Bruckner contends the $6,377.16 in checks she wrote for her own benefit during 

Morris’s lifetime were authorized by language in the power of attorney permitting her to 

receive gifts.  Bruckner’s arguments concerning her ability to receive gifts break no new 

ground.  Wyman has already refuted them.  See Appellant’s Brief at 23-26.  If the Court 

agrees that the absence of a reference to the receipt of self-dealing gifts means Bruckner 

could not receive gifts, then Bruckner’s addition to the joint account was an invalid self-

dealing act.  See id. at 27-28.  This is an independent reason to void Bruckner’s 

survivor’s rights, entitling Wyman to judgment for $14,622.65, which is 50% of 

Bruckner’s post-death, self-dealing transfers.  Id. at 30.  

6. Bruckner’s abuse of the joint account voids her survivor’s rights. 

 

Alternatively, Bruckner’s breach of fiduciary duty by improperly transferring 

$218,700 to other family members while Morris was alive should void her survivor’s 

rights.  Bruckner contends that her receipt of these funds is not tortious and should not 

void her survivor’s rights concerning post-death transfers because her addition to the joint 
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account suggests Morris intended for Bruckner to receive these funds after Morris’s 

death.  Bruckner then goes a step further and asserts that “tracing” means she should not 

even be responsible for the $218,700 in transfers to others during Morris’s lifetime.   

Bruckner asks this Court to excuse her breaches on the theory that giving 

$218,700 in gifts to others instead of herself, and writing those checks shortly before 

Morris died, are immaterial breaches.  Fiduciary duties are the highest standards imposed 

by the law, and this Court has said that powers of attorney “‘must be strictly construed 

and strictly pursued.’”  Bienash, 2006 S.D. 78, ¶ 13, 721 N.W.2d at 435 (emphasis 

added) (quoting In re Guardianship of Blare, 1999 S.D. 3, ¶ 14, 589 N.W.2d 211, 214).  

Under this standard, paying $218,700 to the wrong people at the wrong time is clearly 

material.  Holding Bruckner accountable for these breaches is not making an end run 

around Morris’s intent.  It upholds Morris’s intent expressed in the power of attorney, 

which contains no language even remotely authorizing Bruckner to make self-dealing 

gifts to others, and Morris’s intent to retain sole ownership of the Dakotaland funds 

during her lifetime.  It is also consistent with Morris’s intent as expressed in her estate 

plan.   

Holding Bruckner accountable for her breaches of fiduciary duty is also supported 

by South Dakota cases establishing that tortfeasors should not profit from their 

wrongdoing.  Bruckner’s attempts to distinguish these cases fail, because they are based 

on the false assumption that she did not breach any fiduciary duties.  These cases justify 

the forfeiture of Bruckner’s survivorship rights concerning the funds she improperly 

transferred during Morris’s lifetime and the funds remaining in the account at Morris’s 

death.  See also In re Estate of Mayer, 664 N.E.2d 583, 585 (Ohio App. 1995) (“The co-
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owner forfeits any survivorship rights to excess withdrawals and is liable to the 

decedent’s estate for the amount of these withdrawals.”).
2
  The forfeiture of Bruckner’s 

survivor rights preempts her argument that the combination of her survivor rights and 

tracing means she should have no liability for improperly transferring $218,700 during 

Morris’s lifetime.  It is also another reason Wyman is entitled to judgment for 

$14,622.65, or half of the post-death funds.    

In addition, Bruckner mischaracterizes the Johnson-Batchelor decision.  Johnson-

Batchelor nowhere suggests that a tortfeasor can use survivorship rights concerning a 

joint account to escape consequences for a breach of fiduciary duty.  In Johnson-

Batchelor, a husband withdrew some funds belonging to himself and some funds owned 

by his wife from a joint account and transferred them to a CD he held with his daughter.  

450 N.W.2d at 241.  After the husband died, the wife was allowed to recover the portion 

of the CD’s representing the wife’s funds even though the CD’s were held by the 

daughter at that time:  “[the wife] is then entitled to trace or follow the funds into these 

CDs insofar as those funds represent her interest in that account.”  Id. at 242.  This 

tracing principle would allow Morris’s estate, if necessary, to recover funds from the 

Dakotaland account held by Bruckner’s family members.  Tracing offers no assistance to 

Bruckner in avoiding the consequences of her wrongdoing. 

                                                 
2
 Bruckner argues Estate of Mayer is not on point because it recognizes that intent can 

change the presumption that the depositor intended to maintain sole ownership during the 

depositor’s lifetime.  664 N.E.2d at 585.  But Ohio applies the same clear and convincing 

standard as South Dakota.  In re Thompson’s Estate, 423 N.E.2d 90, 94 (Ohio 1981) 

(adopting UPC 6-103(a)).  As set forth in Section 3 above, Bruckner cannot show by 

clear and convincing evidence that Morris intended to give Bruckner the funds during 

Morris’s lifetime, so Estate of Mayer is on point. 
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CONCLUSION 

 Bruckner’s attempts to cloud the issue with her affidavits and new arguments 

based on the joint account all fail in the face of the undisputed facts that she was Morris’s 

attorney-in-fact before the joint account was established, and Morris’s power of attorney 

did not expressly authorize Bruckner to write $218,700 in self-dealing checks to 

Bruckner’s family members while Morris was still alive.  The law of fiduciaries does not 

allow Bruckner to write $218,700 in checks to the wrong people at the wrong time and 

escape all consequences for that breach.  Wyman respectfully requests that the Court 

reverse the partial summary judgment in Bruckner’s favor and order entry of judgment 

for Morris’s estate and Wyman. 

 Dated this 19th day of December, 2016. 
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