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JURISDICTIONAL STATEMENT
The cireuwit court issued a memorandum decision affirming the decision of the
South Dakota Department of Agriculture and Matural Resources Water Management
Board ("Board™) on July 2, 2024, (Memorandum Decizsion: App. 1) The circuit court
entered its corresponding order and final decision on July 17, 2024, which was served on
July 19, 2024 (Motice of Entry of Order: App. 10} MoCook Lake Recreation Area
Association (the “Association™) timely filed 11s notice of appeal on August 16, 2024, Thas

Court has appellate jurisdiction pursuant to SDCL § 1-26-37 and SDCL § 15-26A-3(1),

LEGAL ISSUES

Whether the circuit count erred in affirming the Board ruling that Dakota Bay,
LLC {"Dakota Bay™ k. carried its burden in establishing the use of wter deseribed in
Water Permit Application Mo, 8744-3 was a beneficial use and in the public interest, The
Board raled the record was sufficient to reach those conclusions, and approved Water
Fermit Mo, 8T44-3.

Most relevant authority:
SDCL § 46-1-6
SDCL § 46-2A-T
SDCL § 46-2A-9

STATEMENT OF THE CASE AND FACTS

This is an appeal from the decision of the Honorable Tami Bern of the Union
County Cireuit Cowrt affinning the Board decmsion regardmg the Water Peormit
Application Mo, #744-3 (“Application’), submitted by Dakota Bay. (Application for

Permit to Appropriste Water in South Dakota: App. 12-13). Dakota Bav applied for the



Water Pertt on or about March 29, 2023, to use water from an existing irrigation wall
for the purpose of pumping water into a proposed canal to be constructed on Dakota
Bay’s property and connected to MeCook Lake. (Application for Permit to Appropriate
Water: App. 12-13). Dakota Bay submitted the Application after the South Dakota
Department of Game, Fish, and Parks (*“GFP”) raiscd concerns about the integrity of the
liner of the proposed canal. (Letter from GFP, Dated March 24, 2023; App. 14: T.T.! p.
37-38; App. 19-20)

The Association shares GFP's concerns. The Association holds twoe water rights
permits to pump water from the Missoun River to mncrease and mamtain the water level
of MeCook Lake, (Petition Opposing Application for 8 Water Right Permit; App. 21-22).
As a water rights holder whose pormitted vsc of water iz dircctly connected to MoCook
Lake. the Association obviously has & substantial and unicgue interest in a proposed canal
connected to MeCook Lake—and whether that canal would negatively impact the
Association’s pumping efforts. (Petition Opposing Application for a4 Water Right Permit:
App. 22). The Association filed a petition in opposition to the Application on June 12,
2023, (Petition Opposing Apphication Tor a Water Right: App. 21).

The Board heard evidenge and arguments on the Application and opposition on
Angnst 3, 2023, Neither the Board, nor the State’s engineer, reviewed any design
elements or apecifications for the proposed canal. (T.T. p. 28-29 App. 16-17). The soil
composition in the arca where the canal would be constructed was also not reviewed.
(I.T. p- 29 App. 17} Nor was any impact on the Association’s cxisting permyits

considered. (T.T. p. 29 App. 1Ty Despile these omizsions, the Board concluded that “the

L+ T * used herein refers 1o the transcnpt of proceedings before the South Dakota
b



rocord i s entirety including the exhibits, expert testimony, and testimony of the
witnesses is sufficient to support the Board’s conclusion that the statutory requirements
act Forth in SIXCL § 46-2A-% have been satisfied™ by Dakota Bay. (Water Management

Board Findings of Fact. Conclusions of Law, and Decision; App. 200

ARGUMENT
L. Standard of Review

Under SDCL § 1-26-36, the Supreme Courd “examine|s | agency findings in the
same manner as the cirouit court to decide whether they were olearly erroncous in light of
all evidence.” Refdburn v. South Dalota Dep't of Labor and Regmilation, Reemplovment
Asgistones Divigion, 2024 5.1 19,9 21, 3 MW . 3d 824, 8339 {oitation omitted). However,
“[wlhen the 1ssue = & guestion of law, the decisions of the admimistrative agency and the
cirouit court are fully reviewsble” under the de novo standard of review,™ Id, Statutory
interpretation 15 a question of law reviewed under the de novo standard, Srelling v, 5
Drakota Dep® of Sog, Fervs,, 2000 500 24,9 13, T80 MW, 2d 472, 478, Under the clearly
erroneous standard, the Court “[does] not look for reasons to reverse, oven if we would
not have made a similar decision ... but confine our review to a determ ination whether the
regord contains substantial evidence to support the agenoy’s decision.” Gilohrist v Tradl
King Indus., e, 2000 5.D. 68. % 40, 612 N.W.2d 1, 10, Substantial evidence means ™
such relevant and competent evidence as a reasonable mind might acoepl ag bemg
sufficiently adequate to support a conelusion.™ SDCL § 1-26-1{9).
IL. The Circuit Court erred in affirming the Board ruling Dakeda Bay, LLC

provided substantial evidence that the use of water deseribed in Water
Permit Application Mo, 8744-3 would be beneficial and in the public interest

Department of Agriculture and Matural Resources Water Mansgement Board.
it



A Analysis

The South Dakota Department of Agrioulture and Natural Resourees Water
Rights Program 15 charged with issaing water rights permits under SDCL Chapler 46-1 ef
seg. A permit to appropriate water may only be issued if there 18 reasonable probability
that unappropriated water 1 available for the applicant’s proposed wse, the proposed
diversion ¢an be developed without unlavwful impairment of existing domestic water useas
and water rights. the proposed use is a beneficial use, and the permit is in the public
interest as it pertains to matters within the regulatory authonity of the Water Management
Board as defined by §§ 46-2-9 and 46-2-11." SDCL § 46-2A-9,

“If the Water Management Board . . . determines that the requirements have nol
been met or that the evidenee 15 insufficient to support a detérmination., it shall
disapprove the application or defer it for further study,” SDCL § 46-2A-7, **Beneficial
use,” [means | any use of water within or outside the state, that is reasonable and useful
and beneficial to the appropriator, and at the same time 1% consistent with the interests of
the public of this state in the best utilization of water supplics|.|” 5DCL § 46-1-6.

I'he engincer preparing the Chicef Engincer’s report on the Application did not
review the design elements. specifications. maimienance requirem énts, or soils Tor the
proposed canal. (T.T. p. 28-29: App. 16-17) Whether pumping water from the existing
wizll into the proposed canal as detailed in the Application wall be o beneticial use and 1n
the public interest necessanly depends on how the canal is constructed. If the canal
catnot hold water, or if the amount of water authorized by the water permit 1% insufficient

to satisfyv the concerns rased by GFP, then pumping water into the canal wounld not only



b nnbeneticial but would also be wasteful. Similarly, no poblic interest 18 served if the
water s pumped into a canal that i madequately designed or bualt,

Michael Chicoine (Dakota Bav’'s member/'manager) testified that he has never
constructed a canal before. (T.T. p. 40, App. 18). Dakota Bay did not make its engincer
available to the Board, nor did it provide anv of the engineering reports, designs, or
specifications allegedly produced by the engmeer. Other than My, Chicoine’s somelimes
vontradictory lay testimony, Dakota Bav provided the Board with no information as to
the design speciflications for the canal. Due to the lock of any design details or
specifications for the canal, it 1 impossible for the Board to have concluded that the use
of water to fill or otherwise maintmn the yet-to-be sonstructed canal would be beneficial
or in the public intereat.

T'he Board’s decision is contrary to law and fact, is arbitrary or capricions, and is
clearly erroncous in light of the entire evidence in the record and should be reversed by
the Court. See SDCL § 1-26-36. The question on appeal under the “clearly erroncous™
standard 18 not whether the Court would have made the same decision as did the
administrative ageney. but whether, after reviewing the entire evidence, the Court is “left
with a definite and firm conviction that a mistake has been committed,”™ Madter of 5,
Lincoln Bural Water Sys, Appdication for Permit No, 43003, 295 MW, 2d 743, 7435 (5.1,
1980) (guating Fraser v. Water Rights Caommission, 294 MW 2d T84, T8 (S.D.1980)).

Mo evidence in the record, save Mr. Chicoine’s contradictory and self-serving
testimony, cstablishes that the proposed vae of water will be beneficial or in the poblic
intenzsl, Without reviewing soil reports, constroction plans. and'or detailed specifications

with respeet 1o the construction of Dakota Bay s proposed canal, the Board cannot have



rationally concluded that the nse of water to fill the vet-to-be-constructed ¢anal would be
beneficial or in the public interest, Mo reasonable person would conclude the recond is
adequate to reach the Board's conclusion. Absent such evidence, Water Right Permit No.
#744-3 should have been denied or deferred for further study.
CONCLUSION

The Board’s Dectsion was confrary (o law. contrary to fact, was arbitrary or
capricious. was olearly erroneous in light of the entire evidence in the record and was
affected by errors of law prejudicial to the Association’s substantial rights. The
Assogiation requests the Court to reverse or modify the Board™s decision and conclude
that the record does not establish the proposed use of water will be beneticial or in the
public interest, and that Water Permit Application No. $744-3 should be demied or

referred for further study.
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RE: Memormdum Deewsion

In the Matter of MoCook Lake Recreation Area Awmociaton’s Petition for
Declaratory Ruling Regarding Appropriative Permits and Shoreline
Alterations 63C1VI3-17]

In the Matter of Water Permct Applization No, 8744-3, Dakota Bay, LLC
63CIV23-172

Diear Counsei:

GICTVIE-171 and 63CIV23-172 are administrative appeals to the circudt court by
McCook Leke Recreation Area Association (“Aszociation™) from decizions of the South Dakota
Department of Agriculture and Nataral Resources Water end Maeagement Beard (“Board™).

Becuugs the Board correctly deteemined no wator right permit is required for the Dakots
Bay canal consiruction, allowed the inlervention of Dakota Bay and the Chief Engineer and did
not require disgualification of legal counsel, the detemmination by the Beard in 63CIV23-171is
affirmed, Becouse the Board cormectly deterrined Dakota Bay s water use will be heneficial
and in the public imerest and quashed subpeenas not served, the determination by the Board in
B3CTV23-172 is affirmed.

Erocedural History

63CTV23-171 18 an administrative appeal by the Association of the Board's declarstory
ruling that Michael Chiceine and Dakeota Bay, LLC (jointly "Dakota Bay™} were not reguired i
mzke application (o the Boad for 2 permit to appropriate water before starting construction to
expand McCock Lake for Dakota Bay's use as well as Hs Orders allowing the intervention of the
Chief Engincer of the South Dekota Department of Agriculture and Natural Resources, Water
Filed on7/2/2024  Union County, South Dakota 63CIV23-000172

App. 1



Rights Program (“Chiel Enginesr™) ard denying the Association's motion to disqualify the
Boerd"s legal counsel. 63CIV23-172 is an administrative appeal by Association of the Board's
apgroval of Dakota Bay’s Water Permit No, 8742-3 and its Order quashing the Association's
subnoena duces tecum to the South Dakata Departrment of Game, Fish and Parks GFP™) and
the Chief Engineer or Board,

Dakota Bay applied 1o GFF for a permit to alter lakeshore or bottom lands to constroct &
canal on McCook Lake for private development or sale of lots to edjoining property owners.
Diakota Bay had aot applied for & water rights permit from the Board for the project althowgh it
had applied for & water permit to uee water from an existing rrigation well for the purpose of
pumping water into the proposed canal, The Association commenced an action for declaratory
ruling from the Board as to whether & permit is required, a petition opposing a permit for use of
the existing irrigation water and idsued subpoenes to OFP and the South Dakota Department of
Agricaltore and Natural Resources Water Rights Program (“DANR™) which were subsequently
guashed by the Board. The Chief Engineer filed a petition opposing the Association’s
declaratory ruling petition and was granted a continuence of the hearing, The Associatiom filed »
mition o disqualify the attorney general's office from serving a the Board®s legal counsel
which wes denied 2t the hearing on the petiion’s ments. After hearing, the Board declared &
water permit was not necessary consluding the construction of the canal is not an appropriation
of water and granted a water rights permit for use of the irrigation well water in the scparate
application. The Board also overruled the Association’s objection Lo participation by Dakota
Bay and the Chief Engineer in the declaratory judgment proceeding and its motion to disqualify
legal connsel for conflict of interest. The Boand hed quashed the subpoenas which are also a
subject of appasl ol a prior proceeding.

The Assaciation filad ite appes] of the Board’s declarstory ruling on Novernker 139,
2023.

The Association filed its appeal of the water rights permi issved on November 135,
2023,

Hearing was held before this court on April 9%, 2024 |

Standard of Review

The eireuit court’s stundard of review i these matters is get forth by the South Doliota
Supreme Court referencing its own as follows:

“We review the Depariment’s decision in the same manner as the circuit court.”
Hughes v. Dakora Ml and Grain, Inc, 2021 5.1, 31, 9 12, 958 N.W.2d 903, 907;
see SDCL 1-26-37; SDCL 1-26-36, We review the Department's findings of fact
for clear error and overtum them only if “after reviewing the evidence we are Jeft
with a definite and firm conviction thet a mistake has beenmade ™ Hughes, 2021
8.0.31, 712, 959 N.W.2d a1 907 {guoting Schneider v. 8.0, Dep't of Transp.,
2001 $.13. 70, 9 10, 628 N.W.2d 725, T28). But “[wle review the Department's
factual dsterminations based on documentary evidence, such as depositions and

App. 2



medical records, de nove.” fd; see Peterson v. Evangelicol Lutheran Good
Samaritar Soc'y, 2012 .. 52, 71 1819, $16 N.W.2d 843, 849 {cxplaining that
proposed amendments o SDHCL 1-26-3¢6 fadled, leeving this danderd of review
intect with mespect to agency findings of fact derived from

evidence). “The Department's conclunsions of Law ace fully reviewable " Hughes,
2021 8.D. 31,912, 959 N.W.2d at 907,

News Am. Mg v. Schoon, 2022 8.D. 79, T1E, 984 N.W.2d 127, 133.

... TEViEWINE Courts are required 1o “give greal weight 1o the findings made and
inferences drawn by the agency on questions of fact.™ “However, questions of law
are reviewed de novo" Mapwel, 2012 510, 47, 9 8, 815 NW 2d at 670 {citing
Vollmer v. Wal-Mart Siors, Inc., 2007 8.1, 25,1 12, 729 N.W.2d 377, 382).
“Ilixed questions of law and fact require further analysis.” Id. (guoting Darling v.
W. River Musonry, Tuc., 2010 8.1, 4, 10, 777 N.W.2d 363, 366). "If ... the
guestion roguires us to consider legal concepts in the mix of fect and law and ©
exercise judgment about the values that animate fegal principles, then ... the
guestion should be classified as one of lew and reviewed de nove," Jd,

Easton v. Hanron Seh Dizr, 30-7, 2013 8.D. 30, 17, §2% N.W.2d 458, 471.

In the Matter of MeCook Lake Recrention Area Association®s Petition for Declaratory
Ruling Regarding Appropriative Permits and Shoreline Alerations 63CIV23-1T1

1, Permit Necessity

The Bosrd determined the canal as proposed is not an ongeing appropriation of weter
and, accordiagly, no water permit is necessary.

Although the Association asserts the Boand s delermination that thers was no
sppropriation of water is an answer to a question not asked, sech is a necessary resolution for
deciding whether a permit from the Board was required for Dakota Bay's project, The
Association’s attempt to distinguish “a¢quiring the right to wuse water or to consiruet waterworks"”
(emphasis added) from an analyais of whether an appropriation of water will occur is
nonpersuasive and not supported by precedent. Bimilarly imconvineing iz the Association's
citation of Parks v. Cooper, 2004 8D 27, § 32, 676 NW24 823, 834 (3D 2004) for the premiss
that the history of South Dakota water law is not relevant fo the Count' s analysis in this matter
To the contrary, the very premise of the Court’s holding in Parks v Cooper is that history and
precedent have sstablished the public trust docirine that exisis apart from statute comtrolling a8
to ity decision in that mater, fd. at §42, §37.

The Chief Enginesr's analysis is persuasive a3 to whether an appropriation such as 1o
require @ permit i5 implicated in this case. An ongoing eppropriation permit is uancocssary
because Dakota Bay would not have exclusive control of the water on the canal opce it is joined
to MoCook Lake. The facts are undisputed and correctly found by the Board. The Board
correctly concluded the canal is not an ongoing sppropristion of water.

App. 3



2, Proper Parties to the Action.
A. Chief Engi

While the chjection was not ralsed until sabmission of its Objections and Altemative
Findings of Fact and Conclusions of Law, the Association argues the Board improperdy allowed
the participation of Dakota Bay and the Chief Engineer. Although SDCL 1-26-17.1 peovides for
intervention iz a contested case by & person with o pecuniary interest, intervention is not
confined to those with a pecuniary interest for porposes of o declaratory judgment sctios’.

Declaratory judgment proceedings are generally considered equitable in their
nature as to brivg them within the rule of equity which permits a joinder of
defendents where there is 8 community of intersst in questions of kaw and fact and
which rnakes inapplicable the common-law rule that there can be a joinder of
defendarts only where they are under & joint obligation or lishility. In addition, a
stale provision which was hesed an the federal rule dealing with permissive
jeinder of partics n civil proceedings has been construed a8 giving broad
authority for permissive joinder of defendants and as having been intended to
extend 1o all civil actiong the principles of permissive joinder which had been
foilowed in equity, which autherity is to be liberelly consmued in a declarstory
udgment suit,

224 Am. Jur. 2d Declaratory Judgmends § 211 (West 2024) (internal citations cmitied).

Although Association cites SDCT, 46-2A-4 in suppart of = position that parties
wha file a petition in opposition to a declaratory ruling action may enly participete if it
mﬁnammmwmﬂmuMMﬂmmmmuﬂh
epency, that statute only applies to an application pursuant to SDCL 46-2A-1, not a
declaratory judgment sction. Lo the event & declarztory judgroent sciion is construed to
be an application pursuant to SDCL 46-2A-1, 46-2A-2 provides that the chief engineer
ghall ttake a recommendaton on the application. The chief engincer's input is allowed
and even required onder these statutes and its participation cannot be corsidered
prejudicial under any construction,

B. Dakota Bay

The Association objects 1o the Board"s receipt and consideration of Dakota Bay's
uatimely Petition in Opposition to the Association’s Petitfon: for Declaratory Buling, The
Association made a motion to strike Dakota Bay's opposition and preciude their
participation at bearing. The Board denied the Associstion” 3mlmmﬂn&mgﬂml
becawse Dakota Bay is a necessary, original proper 1o the action, # was not reqeired to
additionally file a petition to pwticipate in the proccedings.

1 500 46-2-5 provides the Board may promulgate fles to establish practice procsdures for issuing
teciarstony rdings.

App. 4



The Association concedss the facts are not in dispute, Bricf of Appellant, pg. 3.
The participation of Daketa Bay and the Chief Engineer did not significantly deiny the
proceedings. There is no evidence that the Association was preiudiced by either Dakota
Bay's or the Chief Engineer’s participation.

The Board correctly concluded that Dakota Bay was a necessary, orlgina! party that was
not required to file a petition to particigate, The Board fusther correctly concluded that the Chief
Enpineer was a party to the sction and also Gled n timely petition to participate,

3. Representstion by the Attorney General's Oifice

The Association asserts thal the representation by separate attomeys under the employ of
the Attorney General’s Office of bodl: the Board and the Chief Engineer is a conflict of interest
resulting in violation of the Association’s right to due process,

While the Association concedes that an sdministrative agency can both prosecute and
ediudee a dispute by virtee of the South Dekota Supreme Court's holding in Bomey v Lemders,
392 NW2Zd 415, 420 (5D 1986}, it ohjocts to the Attomey Geperal's reprasentation of both the
prosecutor and adjudicator, SDCL 46-2-4 und 46-2-4.1 provide the Atorney General has an
obligation to represent both the Board and the Chief Engineer.,

Tnlluexleutmatﬂteauumy ganeral is not a party to an action or persomally
interested in a privale capacity, the attomey gensral may represent opposing state
agencies in a dispute. Thus, unlike conflict of inferest rules gnv&ming the conduct
of lawyers representing privete clients, the attorney general is not necessarily
prohibited from representing governmental cliemts whose interests may be adverse
to each other.

7 Am. Jur. 2d Attormey General § 19 (West 2024 )intemal citstions omitted),

As argued by the Chiel Engineer, ... it has also been stated that, due 1o the attorney
general's siatutorily mendated rele in the state [agal system, the rules of professional conduct
cannot be mechanically applicd to the attorney general's office.” 7 Am. Jur. 2d Afrorney General
§ 17 (West 2024) citing Chun v. Board of Trusiees of Employees' Retirement System of Siate of
Hawatl, 87 Haw. 152,952 P.2d 1215, 124 Bd. Law Rap. 1074 (1998); . Stare ex rel. Com' of
Transp. v, Medicine Bird Black Bear White Eagle, 63 3.W.3d 734 (Tenn. Ct. App. 2001) and
Atiorney General v, Michigan Public Service Com'r, 243 Mich. App. 487, 625 N.W.2d 16
{2000},

The Board comectly concluded the Attorney General’s Office may properly represant
bath the Chief Engineer end the Board in this proceeding.

In the Matter of Water Permit Application No. §744-3, Daketa Bay, LLC 63CIV23-172

The Assoctation appeals from a decision of the Board granting 2 water permit submittad
by Daketa Bay srguing there is not substantial evidence to sepport the Boand's determination

App. 3



pursuant 0 SDCL 46-2A-9 as the Board failed lo review soil reporis, construction plans, and/or
detailed specifications with respect o the proposed construction,

1. SDCL 46-2A-9 criteria

Dakota Bay submited Water Permit 8744-3 for a proposed canal project. The proposed
praject requested one time wse of well ground water of 20061 acre-feet to fill the canal witha
continuing yearly appropristion of 7.99 scre-feet of ground water, The Chief Engineer
recommended approval of the peanit. A contested hearing was held. The Board approved the
permut subject to the Chief Engimeer’s recommended cualifications and entered Findings of Fact,
Conclusions of Law and Decision.

SDCL 46-2A-9 provides as follows:

A permit 1o appropriate water mey only be issued if there is reasonable
probability that unappropriated water is avallable for the spplicant's proposad use,
the proposed diversion can be developed withowt unlawful impairment of existing
domestic water uses snd water rights, the proposed use is 3 beneficial use, and the
permit iz in e public interest a8 it pertains to matlers of public nterest within the
regulatory suthority of the Water Management Board as defined by £§ 46-2-9 and
4-2-11.

The Associalion appeals the Board's findings of fact which are reviewed under the
clearly erroneous standard, News Am. Mirg supra. Its decision will be upheld unless this eourt
ig left with & definite snd firm comviction that a mistaze has been committed. Td

A Reasonable prohahility unappropriated water is available for oge.

The Board received the testimony of Nakaila Steen, a natural resources engineer with
Water Rights, whe performed a technical review of the application and was qualified as an
expert by the Board. Ms. Steen opined that based upon information regarding recharge to the
aquifr, existing water rights, and the observation well data, there is sufficient unappropriated
water available to satisfy the use sought by Dakota Bey.

The Association has failed to show that the finding was erromeous.
B Proposed nsz would not impair existing domestic water wses and sighis.

M. Michael Chicoine, who scught the application on behall of Dakota Bay, festified as
to his pians to construct 3 canal steming off MeCook Lake to provide lake access for cumment
and future residents as well as the publie. Mr, Chicoine testifled as to the construction of the
canal incloding an 18-inch fat, clay liner.

Ms, Steen further testified that the nearest cxisting domestic well is owned by Mr,
Chicoine of Dakota Bay, LLC; the next nearest domestic well 2 3 miles morthovest of the
proposed point of diversion; the nearest existing water rights are three separaie waler

App. 6



rights/permits each located approximately one mile from the propossd point of diversion; and the
nearest ohservetion well is .6 miles from the proposcd point of diversion, ©Ms, Steen testified thar
becanse of the qualites of the Missouri: Flk Point aquifer, the area of the proposed poist of
diversion and emall voluine requested, there is a reasonable probability that the application could
be developed without unlawful impairment o existing domestic ases and water nights, The
record established that, in fact, the point of diversion proposed has been operated with the same
rete of diversion under an riipation permit for nearly 20 vears without complaint.

While the GFP provided testimony that it had concern that if the canal liner were to dry
out, its integrity and ability to reduce seepage would be compromised and the Association
provided testimony that it would bear the burden of filling the canal shoald Mr. Chicoine’s well
fail or water is not pumped under the proposed appropriation, the continuing sppropristion
addresses those concems.

The Board determined there is a reasonshle probability thet inappropriated weater is
available for the proposed use and there will be no unlawiul nparment of existing domesbic
weter uses and water rights.

The Association has failed to show that the finding was eronsous.
L. Proposed use would be a heneficial use in the public interest.
SDCL 46-1-6{3) defines beneficial use:

*Bencficial use,” any use of water wilkin or outside the stale, that is reasonakble
and usefiul and beneficial 1o the appropriator, and at the same time is consisternt
with the interests of the public of this stale in the best utiffration of water supplics,

While “public imterest” is oot defined 18 SDCL 46-1-5, the Association does not saerm Lo
dispute that greater access 10 the public for recreation activities iz in the public interest.”
Instead, the Association argues the viahility of the project precludes a determination that such is
in the public’s best interests.

The South Dakota Supreme Cour? has ruled that public interest review should inclade
whether a proposed project will flood and damage neighboring propety. Dekay v UK Fish &
wildiife Serv., 524 N.W 2d 855, 859 (S.00. 19%4). Thus, the viahility of the cunal is 2 relevani
consideration under public mterest review. Hers, the Board found the expert testimony
establizhed that the given the neture of proposed point of diversion and relative small volume
requesied by the application, there is a reasonable probability that the application could be
developed withou! ardawful impairment to existing domestic uses and water fights. FOF #19.
This finding satisfies the requirement of deteamining whether the proposed project will deamage
ncighboring property or interests and is correetly found.

The Board found that the proposed use for recreation, to 5l the proposed canal and
replace logses due to evaporation or seepage constitutes a beneficizl use in the public interest,

2 8pa ARSD T4:51:03:C4 which dafines benelicial i of Souh Dakela sreams 1o meluce recrestion.

App. 7



The Association has fatled to show that these findings were erroneous.

The court 13 pot left with a definite and firm convietion that & mistake has been
committed in regard 10 any of the Board"s Sndings as to approval of the penmit.

2, Quashing of Subpoens

The Association claims as addifionzal error that the Boand's incorrectly quashed the
Asgpciation’s subpoenas to GFP and DANE.

The clear language of both BDCL 15-6-45(2) and SDCL. 1-26-19. 1 supports the
Association's position that the subpocnas were validly issued by its sttomhgy without beave of the
Board. The Association failed, however, to effect service pursuant to SDCL 15-6-45(c) making
the Boerd's decision to quash valid on that basis alone* In addition, even if the Board's
determination quashing the subpoenas was emor, the Association did not establish prejudice as a
result. The Associafion could have, and did, move the Board for isstance of subpoenas pursuant
to the Board's construction of the procedural requirements. Further, the Association called 4
witness at hearimg pursuant to subpoens,

The Board correctly quashed the subpoenss pursuant to motion. Even if that
determination was in exror, the Association was not prejudiced thereon,

In conchugion, the Board comectly determined no water right permit is required for the
Dakots Bay canal construction, allowed the intervention of Dakota Bay and the Chizf Engineer
and did ot require dizqualification of legal counsel, Accordingly, the Board"s determinations in
63CTV23-171are affirmed. Further, oz the Board correctly determined Dakota Bay's waler use
will be beneficial and in the public interest and quashad subpoenss not sarvad, the
determinations by the Board in 63CIV23-172 are affimed.

Counse] for Daketa Bay may submit Ovders in accordance with this memorandum

opimion incorporating it by reference,

Cireuit Court Tadge

/

® 5DCL 15 645000 provides the subpoens shall be serded I the sams manner &5 4 summons aacapt no
service by putlicaticn ks authorized, SCOL A5-6-8k, the shbute allewing senvica on @ pary's sttomey,
prevides 15-6-5 doss nat apply th ARFvies of B SUMMoNS of procasE for conlempl. Arcordingly, The subpessna
must bé perscnally served to be cfféctive. Sendoa on the administrabive azisfant & irefective &5 s matling to
counsel. SO0 16-6-4id)5E); 15-6-4diE) 15-8-4(n)

App. 8



STATE OF SOUTH DAKOTA 3 IN CIRCUIT COURT
)8
COUNTY OF UNION ] FIRET NIDICIAL DISTRICT
N THE MATTER OF MCCOOQR
LAKE RECREATION AREA

ASSOCIATIONS PETITION FOR
DECLARATORY RULING
REGARDING APPROPRIATIVE
PERMITS AND SHORELINE
ALTERATIONS

Case No. 63CIV23-171
Casz Mo, 63CIV13-172

FINAL DECISTON RDE
IN THE MATTER OF WATER e N

PERMIT
AFPLICATION NO, 87443,
DAKOTA BAY, LI.C

B I ]

Pursuant 1o SDCL 1-26-34, it is hereby ORDERED that the Memorandum Decision filed
on July 2, 2024 is meorporated by reference; it is further

ORDERED that the Sowth Dakota Depariment of Agriculturs and Natural Resources Water
Management Board’s (Board's) Findings of Fact, Conclusions of Law, and Decision in 63CIV23-
171 is affinmed; it is further

ORDERED that the Board’s Findings of Fact, Conclusions of Law, and Decision in
63CIVI3-172 is affirmed; it is further

ORDERED that the stay of proceedings is lifted in light of this Cowt’s final decigion, and

Tudgment is hereby entered accordimgly.
THTI2024 2:00:02 PM

BY THE COURT:

]

Honorable Tami Bemn
Circuit Court Judge

Filed en:07/17/2024 Union County, South Dakota 83C1V23-000172
ﬁqa]n. g



STATE OF SOUTH DAKOTA i N CIRCUIT COURT
158
COUNTY OF UNICMN ] FIRST JUDICIAL CIRCUIT

IN THE MATTER OF MCCOOK
LAKE RECREATION AREA
ASSOCIATION'S PETITION FOR
DECLARATORY RULING
REGARDING APPROPRIATIVE
PERMITS AND SHORELINE
ALTERATIONS

Case No. 63CIV23-171
Case Wa, 63CIV23-172

Bt i gl g g e B! i i T Tt T S

NOTICE OF ENTRY OF ORDER
IN THE MATTER OF WATER

FERMIT
APPLICATION NO, 8744-3,
DAKOTA BAY, LLC

MNOTICE HEREBY GIVEN that attached hereto and incorporate herein is a copy of the
Final Decision and Order in the sbove-title action, the original of which was entered by the
Honorable Tami Bern on July 17, 2024, and filed in the office of the Clerk of the First Judicial

Circuit, Union County, at Elk Paint, South Dakota.

Dated this 19th day of July 2024.

GUNDERSON, PALMER, NELSON
& ASHMORE. LLP

By: & Stacy B Hegge
Stacy K. Hegpe
111 W, Capitol Ave, Suite 230
Pierre, 3D 57501
Phone: (605) 494-0105

Email: shegge/@ppna.com

Artarneys for Dakota Bay, LLC and
Michae! Chicoine

Filed; 7/19/2024 3:41 PM CS5T Union County, South Dakota 63CIV231-000172
.'J!'l.]-]i.'.l. 10}



CERTIFICATE OF SERVICE

1 certify that on July 19, 2024, a tee and correct copy of the NOTICE OF ENTRY OF
ORDER was electronically filed and served upon the following individuals through South
Dakota’s Odyssey File and Szrve Portal:

Jennifer L. Verleger David Briese
South Dakota Attorney John M. Hines
Ceneral’s Office Crary Huff, P.C.
1302 East Highway 14, Suite 1 329 Pigree Stroet, Suie 200
Pierre, SD 57501 Sioux City, 1A 51101
jemnifer.verlegenfstate ad.us jhinesi@eraryhuff.com
atgservice(@state.sd us dbriese@craryhufl.com
Anomeys for Chief Engineer and Anarmneys for McCook Lale
Water Rights Program, DANE Recreation Area Association
i stacy K Hegge
Stacy B Hegpe

Filed: TMS8/2024 3:41 PM C8T Union County, South Dakota 63CIV23-000172
.'J!'l.]-]i.'.l. 11
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SOUTH DAKOTA DEPARTMENT OF
GAME, FISH AND PARKS

523 EAST CAPITOL AVENIIE | PIEREL 50 57501

March 24, 2023

Mike Chicoine
A2926 4A2™ Avenue,
Jeffaraon, South Dakota 57038

Dear Mr, Chicoine,

South Dakota Department of Game, Fish and Parks (SDGFP) has consulted with South
Dakota Department of Agriculture and Nawral Resources {SDDANR) regarding your
proposed use of the existing nearby well for canal water maintenance, The seid well is
currently permitted for irmigatdon use (Water Rights Permit # 6557-3). It has been determined
that the initial filling of the canal for testing purposes pricr to connecting to MeCook Lake
would gualify for a temporary permit under SDCL 46-5-40.1.

Ongeing uge of the existing well to maeintain water levels dunng periods of non-pumping
would require a new water rights permit. In your response letter dated February 5, 2023, it
wis stated that “The canal would be periodically inspected through the off-season and water
would be added to the canal from the existing well on the property.” Without the ability to
add water as needed to prevent the canal liner from drying out, cracking, floating, or
otherwize failing, SDEFP's concerns about the integrity of the canal iner remain

Until a proper water nght has been obtgined, it is the intention of SDGEP to hold the current
shoreline alteration permit application in abeyance.

Sincaraly,

Eevin Robling, Secrefary
South Dalkota CGame, Fish & Parks

ce;  Hunter Roberns, DANR Secretary
Jon Katilnek, SDGFFP Staff Attorney

60522337108 | GFRSDUGOY :
WILDIWFORSTATE SIUS | PARK INPFOESTATE UG U
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STATE OQF S0UTH DAKOTA IH CIRCOIT COURT
COUNTY OF ONIOH FIRST JUDICIAL CIRCUIT
IN THE MATTER OF MCCDCE LAEKE Case No. e3CIVZ3I-000171

BECREATION AREA ASSOCIATION'S
FETITION FOR DECLARATORY RULING
REGARDING AFPROPRIATIVE EBEBMITS
AND SHORELINE ALTERRTIONS

Transcript of Proceedings
Augqust 2, 2023

BOARD MEMBERS PRESENT

William Larson, Chairman
Leo Holzhbauer

Bodney Freeman
Tim Bjerk
Feggy Dixon

David M, McVey, Cpungel for the Board
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could impair a water right in another source?

A, It's posesible,

Q. So for example, if someone were to construct a dam in;
an area and a property owner had a well in that area that would
then be filled with water, the well right wonld be impaired by
the existence of now having, in the case of Lake Jdahe, for
example, 200 feet of watar on Top.

ME. MIMES-BAILEY: Objection. Speculation.
CHAIRMAR LARSON: I'll sustain that one.

2. {BY ME. HINES) Ms. Steen, can you direct me to the
part of your report that dissuzzea the specifications of the
proposed canal?

A. Can you clarify a litile bit? What do vou mean,
specifications?

(ol Does your report contain any of the design elements
for the proposed canal?

A Ho, I don't believe that was in the scope of my
raview.

[ 8 You didn't review those plans in préparing thea gaporl?

A I enzlyzed the water permit applicaticn based on the

rolume reguested and in the propoeed water source.

o And did that application include specifications for
the canal?

A, I would have to re-raview it.

. Is there any part of your report that discussesz the

Carla A. Bachand, EME, CER
pchachandfpie.midoo.net/605.222. 4235
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integrity of the canal liner?

118 I beliewve the introduction doss. It addressiea what
the water =- why the water would be needead to maintain the
integrity, Lo cover any eavaporation and seepage losses for
purpeses of preventing the canal liner from drying out,
cracking, fleocating, or otherwise failing.

0. Didn't you testify that you didn't have any part of
calcoulating these amounts regqulired for that purpose?

R. ¥es, I did not calculate the amsunt.

8 Thank you, I thare any part of your repeort that
discusses the soil composition in the area where the canal
would be constructed?

A I don't Ehink so.

0. Ts there any part of your report thet discoszes the
McCook Lake Association"s water right at all?

A. Mo, because it"s authorized for use from the Missouri
Biwver.

Q. Is there any part of your report that concludes that
1.55 cfs will be sufficient 1o prevent the liner of the canal
from drylng out, cracking, floating, <r otherwise failing?

A I den't baelieve that was in the scope of my review.

L S0 that would not appear in your report?

A. Mavbe 1n the lntreduction.

ME. HINES: Thank you. I den't have any further

guastions.

Carla A. Bachand, RME, CER
pobachandipie.mldoo.net /805,222 .4235
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2 Ia that a reasonable and usaful use, in valur mind,

that water?
R, Yes.

. And to be clear, 1% that a recreational use --

5. Yeo.

40

for

0. == @ 4 sustaining usze, maintenance? Do yvou bhalievrs
o '

based on what you have reviswed, that there will be some sort

of unigue injury to somebedy ¢lse's water right if you are
granted this permit?
b, I do not.

MR. FANEBHAUSER: T have no further guesticns for
Thicoine at this point.

CHALRMAN LARSON: Mr. Pankhauser, are you gelng to
offer your exhibit?

ME. FANEHAUSER: Yes, Mr. Chalrman, my apolagies.
would offer Exhibit A.

CHATEMAN LARSCH: I'd like to see it.

L.

I

MRE. HINES: I have no objection. I'm sure it's part

of the administrative record that's alasoc been affered.
CHATERMAN LARION: Go ahead, Mr. Hines.
CROSE-EXAMIMATION
BT MR. HINES:

. John Hines for the asscociation. Hello again, Mr.

Chicoine. Mr. Chicoine, have you ever built a canal before?

A. Have not.

Ccarla A. Bachand, EMER, CRR
pcbachandidple . .mideco.net /605, 222,4235
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record.
CHAIRMAN LARSCN: That'es normal and proper procadure.
DIRECT EXAMINATION
BY MR. HINES:

Qs Mr. Bounds, thank you, seorry, Thank you for your
patience. FReminder you are =till under oath.

B. Yes.

. Lan you briefly restate your name and sccupaticon and
experience for the record in this hearing.

B ¥eah, name ia Kip Rounds, regional supervisor far the
past thres months. Prior te that I was the aquatic habitat and
accesa biclogist for Game, Fish and Parks.

U. In your prior role with Game, Fish and Parks and your
current role, are you familiar are Mr, Chlcoine's applicacian
for shoreline alteration?

b, Yes, I am,

0. And you are familiar with his propo=ed cznal?

E. Zay that again.

0. Are you familiar with the proposed canal?

A. Yes, T am.

[ And remind ue again, what are Game, Fish and Parks'
concerns about the canal liner?

A. Our engineera have concerns if the canal liner were to
dry out, the integrity of that liner and its ability to reduce

geepage, and so we shared those concerzns with Mr, Chicolne.

Carla A. Bachand, BME,
pcbachandfpie.mideo.net /605, 222 4235
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e What doss it mean for a canal liner to flopat?

A That would be a better guestion for an enginesr.

Q. If the water level falls in the canal, is there a
possibility that the canel liner would drv out, crack, or
otherwise Fail?

MR. EOTILHEE: Ckjection. Improper lay opinion.
CHAIRMAN LARSON: I"11 overrule it for now.

R Can yau repeat that pleage?

Q. [BY MR. HINES) The gquestion was if the water level
falls in the ceanal, isn't 1t true thers 1z & posaibility the
linar wouid dry aut, orack, or ostharwisa failvy

E. That was a coicern with our enginests.

2. If the canal is constructed and a water right permit
is granted to Dakota Bay, will Game, Fish and Parks moniter the
canal every vear to check for canal liner failures?

A I do not believe so.

. Da you know who would be responsible for that?

A. I do not.

538 Do you koow wheo would be responsible in the event of
the canal failing?

A. I do not.

ME. HIMES: Ho further questions.
CHAIRMAN LARSON: Mr. Fankhauser.
ME. FRAHEHAUSER: Thank vou, Mr. Chaircman,

CROSE=EXAMINATTON

Carla A. Bachand, EMR, CER
pebachandBpie . mideco. . met /605,222 .4235




RECEIVED

JUN 12 23 DEPARTMENT of AGRICULTURE
and NATURAL RESOURCES
arER JOE FOSS BUILDING

523 E. CAPITOL AVE

PEtitiﬂn PIERRE SD 57501-3182

danr.sd.gov

Opposing Application for a Water Right Permit

Application No. 8744-3 N Ao ey TSGR M Chicaing

The Application No, and applicart’s name can be found kn the pobfSic notice as horps/fdanr. sd,gow public

Note. According to South Dakota Codified Law secton 45-24-4(35), all the following informaton is reguared
Describe the unlgwe injury approval of this application will have upon you.

Dakota Bay's "canal” project, and associated pumping desoribed in the application will have a detrimental effect on
the Petitioner, McCook Lake Recroation Area Association ("MLA"), in one or mare of He fallewing ways
1} The proposed diversion will unlawfully impair the MLA's existing water righis, permil BA75-3;
2} The proposed diversion will undermine the MLA's efforts in sustaining the water levels of MoCook Lake, az
MLA's considerable pupente; and
3] The MLA has filed a Petition for Declaratory Huling pertaining to other matters associated with the Dakota Bay
project, and a ruling on that petition must first be reached before this appleation can be considerad.

List the reasons for your opposition to this application.

The MeCook Lake Aecreatbon Area Adocistion ("MLA") is a South Dakola nnr-.prnﬂi Eﬁ?ﬁ}rauun furded primarily by
voluntary donations. The MLA and its volunteers maintain and preserve McCook Lake, which & a public body of water
belonging to the people of the State of South Dakota. In connection with the MLA's efforts, the MLA holds o water
rights permit number 6479-3 [and prlor pesmils] te pu g water from the Bissour Rver into McCook Lake. Due o
channelization, McCook Lake sits above the Missouri River in elevation. The MLA malniains & 7,550 foot foot long
pipe, connected to pumps, which fills the lake to 2 target kevel of 1088 to 1089 feet elevation. Pumping costs vary by
maonth and weather conditions, but has previoushy cost approcimately 55,000.00 per month during dry conditions.

The Report o the Chief Engineer on Water Permit Applicption Mo, 8744-3 {the "Report"} and the sceompanying
Recommendation of Chief Engineer for Water Permil Application Mo, 8744-3, ["Recommendation”) fail te mention,
let alene consider, the MLAs permit and whether The diversion described would impalr the MLA'S existing water
rights. The Report and Recommendation ako fail to conslder whether the diversion descrised would negatively affect
the water levels in McoCook Lake, which are already suctained by the éxtraordinary efforts of the MLA, tens of
thousands of dellars in annual expense, volunteers, and the system of pumping, MLA's existing water right would be
adversely affected, because (i} the canal may cause the lake to drain, rendering it useless to the pubslic; or (] MLA

would nesd to M additsonal water to support the canal, and it may b impossible to do =o.

Provide name and mailing address of the person filing this petition or the petitioner’s legal counsel,
Firct Name: _John Last Narne: _Hingg  ICFary Hult Law Firm, Attorney for MLAJ
Mailing Address: 329 Fierce Street, PO Box 27, Suite 200

Optional contact information. Phone: _(712] 224-7550 Email; _ihinescranyhutf.cam

MNote. This petition needs to be submitied via mail or personally served upon Water Bights no later than the deadline
date provided in the public notice. The mailing address s provided above and should be sent to *Attention
Water Rights Frogram.” A copy of this petition albo needs ta be mailed to, or personally served upon, the
applicant whote malling address s provided inthe publie rofics,
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Application Mo, s

Patitioner's Neme _MeCook Lake Recraatian Area Association

Any additional description of the unique injury or reasens for opposing this application:

Whibe the Application refers to "engineer's caboulations™ of the amount of water needed for the canal, ne such
“calculations” are shown-Only conclusary numbers are shown. Mone of the Application, Report, or
Recammendation describe the canal, its dimensions, or proposed slevation. It is unclear how, without detalled
plans of the canal, the 50 DANR can meaningfully determining whether water rights will be impaired by "filling” the
canal from the aguifer and whether water is available for appropriation. The MLA a'so disputes the evaporalion,
seapage, and runaff figures relied on in the Repor overestimate the avallabdity of water for appropriation. Further,
MLA has not been provided ary soll report for the canal area, and does not know how and whether ary such report
was considered by the Report and Recommendation, The "Well Compietion Report” for Chicoine's ewisting well is
1B years old,

Additionally, the Report and Recemmendation are inconsistent with the Application submitted - Application £744-3
requests to "fill a canal once peryear”, whereas the Report and Recommendation only address a "one time”
appropriation not 1o exceed 28.6 acre-feet for the first year. The 5D DANR - Water Rights Program engineers should
be required to re-evaluate the Application and issie a report on the Application as it was submitted.

The MLA, 2 non-profil corporation which lacks tawing authority, thould not be responsible to sustain Dakota Bay's
private development for its sale pecuniary gain. The diversion deseribed in the Application will not be sufficent Lo
mgintain water levels In the canal, which will lead to deterioration of the lining, the shoreline, and the canal itself,
unless the MLA provides sufficient water from the Missour! Biver, Furthermare, historical ebevation levels of
MeCaok Lake show that water evels Ln the Lake fall to 1032 feet during winter, which based on canal plans
submitted by Chicoine to the South Dakota Department of Game, Figh, and Parks, will expose the proposed canal
to winter frost, drying outl, and cracking. By year 2, Dakota Bay will be pumping water into a sleve.

Application Mo, B744-3 should be denied unless and uatil Dakots Bay can demonstrate its proposed project (i) willl
not unlawfully inhibit the MUA"s water rights; and (i} will not result in the draining of MeCook Lake - which would
have catastrophic ecological and economical consequences for both the MLA ard the people of South Diakota,

The BMLA is submitting contemporanesusly herewith a request for automatic extension pursuant to SDCL 46-2A-5.
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STATE OF SOUTH DAKOTA
DEPARTMENT OF AGRICULTURE AND NATURAL RESOURCES

WATER MANAGEMENT BOARD

FINDINGS OF FACT,
CONCLUSIONS OF LAW
AND DECISION

IN THE MATTER OF WATER PERMIT
APPLICATION NO. 8744-3, DAKGTA
BAY, LLC,

—— e a—" T—"

This matter came before the South Dakota Water Management Board for
hecaring on August 2, 2023. Board members Peggy Dixon, Rodney Freeman,
Tim Bjork, Leo Holzbaner, and Bill Larson attended the hearmg and heard the
evidence presented. Applicant, Dakota Bay was represented by Dean A,
Fankhauser and Stacy R. Hegge. Petitioner, McCook Lake Recreation Area
Association (Association), was represented by John M. Hines. Ann F, Mines
Bailey represented the Department of Agriculture and Natural Resources,
Water Rights Program (Program) and the Chiel Engineer.

The Board, having considered the testimony and exhibits presented and
all records and documents on file and having entered its orat decision and
rulings on the parties’ submissions, now enters the Iollowing:

A. FINDINGS OF FACT
1. On March 29, 2023, the Program received Water Permit
Application No. 8744-3 from Michael Chicoine on behalfl of Dakota Bay
secking an appropriation of 28.6 acre-feet of water for the first year and 7.99
acre-feet of water per year thereafter at & madmum diversion rate of 1.55

cubic feet of water per second (cfs) from one existing well completed into the
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Missouri: Elk Point aguifer for recreational use for an initial fill of a canal to
be constructed along southeast shore of MeCook Lake and thereafter to cover
Iosses due to evaporation and seepage. The well is located in the E%SEY
Bec. 16 TRBON-R48W and is permitted for irrigation use under Water Permit
Mo, 6557-3.

2. The Chief Engineer, Eric Gronlund, recommended approval of the
application subject to qualifications.

A KNotice of Water Permit Application No. 8744-3 was timely
advertised on June 1, 2023, in The Leader-Courler (Union County) and the
Yankton Daily Press and Dakotan (Yankton County) and posted on the DANR
website.

4. Water Rights received a timely petition in opposition to Water
Permit Application No. 8744-3 from the Association on June 12, 2023,

8 The matter was scheduled to be heard by the Water Management
Board during its July 12, 2023 meeting. A request for an automatic delay
was made and the July 12 hearing was delayed.

6, The Chief Engineer moved for a special meeting so that this
matter could be heard in conjunction with the Association’s petition for
declaratory ruling which requested in part that the Board rule that Dakota
Bay's project required a permit appropriating the waters of McCook Lalke.

T Water Permit Application No. B744-3 is 2 new waler permit
application which requires a determination pursuant to SDCL § 46-2A-9

whether there is a reasonable probability that unappropriated water is

2
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available for the proposed use, whether the proposed use would impair
existing domestic water uses and water rights, whether the use would be a
beneficial use, and whether the proposed use is in the public interest
pertaining to matters of public interest within the regulatory anthority of the
Waler Management Board.

8. The Association holds a permit/right for the appreopriation of
water from the Missouri River to be pumped into McCoock Lake for the
purpose of recreation to stabilize lake levels.

g, Naksila Steen, a natural resources engineer with Water Rights,
performed a technical review of the application, and prepared a report. Ms.
Steen provided expert testimony regarding the technical review of the
application to the Board.

10. The Missouri: Elk Point aguifer is composed of glacial outwash
consisting of fine sand to very coarse gravel. Within the State of South
Dakota, the agquifer underlies approximately 219,100 acres in Clay, Union,
and Yankton Counties. At the time of completion, aguifer material at the
proposed point of diversion was approximately 95 feet thick. The squifer
varies from unconfined to confined conditions but generally behaves as an
unconfined aguifer. At the point of diversion, the aguifer is under confined
conditions with the existing well completion report demonstrating an artesian
head pressure of approximatcly 40 feet at the time the well was constructed.

11. The Missouri: Elk Point aquifer receives recharge through

infiltration of precipitation and from seepage from the Big Sioux, James,

3
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Missouri, and Vermillion rivers and inflow from the Lower Vermillion-
Missouri, Lower .James-Missouri, Big Sioux, and Dakota aguifers. The best
information available regarding recharge to the Missouri: Elk Point aguifer
inchides two siudies: One based upon the observation well data and the
other involving induced recharge to the aquifer due to pumping by the Lewis
and Clark Regional Water Svatemn. The combined total of the estimated
average annual recharge equals approximately 114,593.9 acre-feet of water
per year.

12. Ms, Steen calculated withdrawals from the Missouri: Elle Point
aquifer in South Dakota to be approximately 100,591 acre-feet per year,
including water reserved by future use permits and requested by this
application.

13. Ms. Steen further testified that there are 36 observation wells
completed into the Missouri: Elk Point aquifer. A review of the data from
those observation wells indicates that the aquifer is responding to cimatic
conditions and that natural discharge is available for capture. Severzl of the
observation wells located near the Missouri River indicate a gradual
downward trend. Ms. Steen testified that the downward trend is a result of
the lowering of the water table due to the entrenchment {deepening of the
channel and/or widening of the bed) of the Missouri River and not evidenee of
over-appropriaton of the aguifer,

14. Ms. Stecn testified it is her conclusion that, based upon her

review of the best information available regarding recharge to the aquifer,
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existing water rights, and the observation well data, there is sufficient
unappropriated water available to satisfy this apphcation.

15. There were 647 existing water rights/permits authorized to
withdraw water from the Missouri: Elle Point aquifer in South Dakota at the
time this application was submitted.

16, Ms. Steen testified that the nearcst existing domestic well on
record is located approximately 0.25 miles south of the proposed point of
diversion and owned by Mr. Chiceine. The next nearest domestic well not
owned by the applicant is located approximately 0.3 miles northwest of the
proposed point of diversion.

17. The nearest existing water rights are three separale water
rights/permits each located approximately one mile from the proposed point
of diversion: One to the west and two to the southeast.

18. The nearest ohservation well is located approximately 0.6 miles
from the proposed point of diversion.

19. Ms. Steen testified that the Missouri: Elk Point aquifer is a
tremendous resource and given the saturated thickness of the aguifer in the
area of the proposed point of diversion and relatively small volume requested
by this application, there is a reasonable probability that the application
could be developed without unlawful impairment to existing domestic uses
and water rights. Bolstering her conclusion is that this point of diversion has
been operating with the same rate of diversion under the irrigation permit

since 2005 and there is no history of complaints.

2
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20. Ms. Steen further testified that in her expert opinion an unlawiul
impairment will first occur in the soutrce from which the appropriation is
made.

21. The Board finds Ma. Steen to be a credible expert witness and
that these Findings of Fact are supported by the evidence presented including
Ms. Steen’s testimony and the reports and exhibits which she prepared
and for upon which she relied.

22 The Board received testimony from Michael Chicoine who sought
the application on behalf of Dakota Bay. Mr. Chicoine testified that he has
applied for a shoreline alteration permit from the South Dakota Department
of Game, Fish and Parks. He plans to construct a canal stemming off
McCook Lake to provide lake access for current residents, potential future
residents, and the public. Mr. Chicoine provided testimony regarding the
construction of the canal which includes an 18-inch fai, clay liner.

23. Kip Rounds, regional supervisor with the South Dakota
Department of Game, Fish and Parks, also provided testimony to the Board,
Mr. Rounds testified that he is familiar with Mr. Chicoine’s shoreline
alteration application and the proposed canal project. Mr. Rounds testified
that the Department of Game, Fish and Parks has concerns that if the canal
liner were to dry out, the integrity of the liner and ability to reduce seepage
would be compromised.

24, The Board also received testimony from Dirk Lohry. Mr. Lohry

testified that the Association will bear the burden of filling the canal should

6
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Mr, Chicoine's well fail, or water is not pumped under this proposed
appropriation.

25. Petitioner did not submit sufficient evidence through expert
opinions, lestimony, or other evidence that would support a determination
that there is a not reasonable probability that there is unappropriated water
available, that there would be an unlawful impairment should the application
be granted, that this appropriation is not a beneficial use of water, or that it
is not in the public interest.

26. The Board finds that, based upon the best information
reasonably available, the factors of SDCL § 46-2A-9 are satished.

27. The evidence establishes that there ia unappropriated water
available in the Missouri: Elk Peint aquifer to satisfy this application.

28. The evidence establishes the proposed diversion would not
unlawfully impair existing domestic water uses or water rights.

29. ‘The Board further finds that the proposed use of the water for
recreation, to fill the proposed canal and replace losses of water due to
evaporation or seepage, constitutes a beneficial use.

30. The Board further finds that placing the water to this beneficial
use is in the public interest.

31. Any finding of fact more properly designated as a conclusion of
law shall be treated as such.

B. OBJECTIONS TO FINDINGS OF FACT
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Water Rights filed Proposed Findings of Fact and the Petitioner fGled
objections and proposed alternate findings. In compliance with SDCL § 1-26-
25, Petitioner's Objectiona to the Proposed Findings of Fact are acoepted,
madified, or rejected as follows:

1. The Association objects to Paragraph 20 of the Proposed Findings
asserting that "SDCL § 46-2A-9 does not limit analysis of unlawful
impairment to the same water source.” There iz ample svidence set forth
in the record generally and especially by the expert testimony of Nakaila
Steen and Exhibits 600 and 606 to support the Board's conclasion that the
proposed diversion would not unlawfully impair existing domestic water
uses or waler rights. No alternative Finding is proposed. Petitioner’s
objection is noted,

2. The Association ohiects to Paragraph 25 of the proposed Findings and
asserts that the gpplicant, Dakota Bay, L.LC/Michael Chicoine, failed
to carry their burden to prove that the requirements set forth in SDCL
§46-2A-9 have been met. There is ample evidence set forth in the
record generally and especially in Exhibits 600, 603, 604, and 605,
along with-the expert testimony of NaNakila Steen and the testimony
of Applicant Michael Chicoine to support the Board’s conclusion that
the statutory requirements set forth in SDCL §46-24-9 have beon
satisfied.

3. The Association ohjects to Paragraphs 26, 28, and 30 of the proposed
Findings and asserts as support:

8
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Dakota Bay, LLC/Michael Chicoine provided no evidence
that the Association's water rights would not be unlawfally
impaired. Mr. Chicoing's failure to provide engineering ot
technical specifications for his "canal” provides no basis for
the Board to conclude the proposed water use will be
beneficial. Mr. Chicoine's unsupported testimony regarding
his intent o create public access is legally msuficient for the
Board to conclude that the use is in the public interest,
Contrary to this assertion, the record in its entirety including the
exhibits, expert testimony, and testimony of the witnesses is sufficient
ta suppaort the Board's conclusion that the statutory requirements set

forth in SDCL §46-2A-9 have been satisfied.

C. CONCLUSIONS OF LAW

Based on the foregoing Findings of Fact, the Board makes the following
Conclasions of Law:

1. The Board has jurisdiction over this matter. The application falis
within the Board's responsibility over water appropriation and regulation in
Title 46.

1 Publication was properly made, and the Notices of Hearing were
properly issued pursuant to SDCL § 46-2A-4.

3. The Chief Engineer recommended granting the application. The
recommendation, however, iz not binding on the Board., SDCL § 46-2A-4(8).

4, The applicant is required to satisfy each of the factors set forth in
SDCL § 46-2A-9.

. The Board concludes that the applicant has satisfied each of the

factors set forth in 8SDCL § 46-24-9,
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6. South Dakota Codified Law, section 46-2A-9 provides that a permit
1o appropriate water may be issued “only if there is reasonable probability that
there is unappropriated water avadlable {or the applicant’s proposed use, that
the proposed diversion can be developed without unlawful impairment of
existing domestic uses and water rights and that the proposed use is a
beneficial use and in the public interest as it pertaing to matters of public
interest within the regulatory authority of the Water Management Board as
defined by 58 46-2-9 and 46-2-11." Each of these factors must be met and the
permit must be denied if the applicant does not meet its burden of proof on any
one of them.

7. The first factor for consideration under SDCL § 46-2A-9 is whether
there iz water available for the appropriation. Determination of water
availability inclades consideration of the criteria in SDCL § 46-6-3.1 pertaining
to recharpe /withdrawal: whether “according to the best information
reasonably available, it is probable that the quantity of water withdrawn
annually from a groundwater source will exceed the quantity of the average
estimated annual recharge of water to the groundwater source.”

8. South Dakota Codified Law, section 46-5-3.1 provides an exception
to the recharge/withdrawal limitation. It states in pertinent part, *[a]n
application may be approved, however, for withdrawals of proundwater from
any groundwater formation older than or stratigraphically lower than the
greenhorn formation in excess of the estimated averape annual recharge for use

by water distribution systems.” The Missouri: Elk Point aquifer is not older
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and stratigraphically lower than the Greenhorn Formation., Additionally, the
permit is not for use in a water distribution system. Thus, the appropriation
may not be granted if the withdrawal would exceed the estimated annual
recharge.

" The Board conclhudes it is not probable withdrawals from the
aquifer would exceed recharge to the aguifer in violation of SDCL § 46-6-3.1 if
the application is granted.

10. The Board concludes there is a reasonable probability that there is
unappropriaved water available to fulfill the amount requested by the
application.

11. The second requirement of SDCL § 46-2A-9 is that the proposed
water use may not unlawiully impair existing domestic uses and water rights.
The proposed diversion can be developed withont unlawful impairment of
existing water rights or domestic water uses.

12. The third element set forth in SDCL § 46-2A-9 is whether the use
of water would be a beneficial nse: one that is reasonable and wseful and
beneficial to the appropriator and also consistent with the interest of the public
in the best utiization of water supplies under SDCL § 46-1-6{3). The propased
use for recreation (s a beneficial u=e.

13. The fourth reguirement of SDCL § 46-2A-9 concerns the public
interest. The proposed use of the water must be “consistent with the interests

of the public of this state in the best utilization of water supplies.” SDCL
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§ 6-1-6(3). The Board concludes that this appropriation of water for recreation

is in the public interest.
14, Any conclusion of law more properly designated as a finding of fact
shall be treated as such,
D. OBJECTIONS TO CONCLUSIONS OF LAW
Water Rights filed Proposed Conclusions of Law and Petitioner filed
objections to the proposed conclusgiona of law. In compliance with SDCL § 1-26-
25, Petitioner’s Ohjections to the Proposed Conclusions of Law are accepted,
modified, or rejected as lollows:
1. The Association objects to Paragraph 3 of the proposed Conclusions of
Law and asserta that the “applicant provided insufficient avidence of the
factore set forth in SDOL § 46-2A-89." Contrary to this assertion, the record
in its entirety including the exhibits, expert testimony, and testimony of
the witnesses 18 sufficient to support the Board's conclusion that the
statutory requirements set forth in SDCL §46-2A-6 have been satisfied.
2. The Association objects to Paragraph 11 of the proposed Conclusions of
Law and asserta that the purpose of the proposed water use... will
unlawfully impair the Association's existing water rights.” This assertion
is inconsistent with the evidence in the record specifically, Exhibits 600,
604, 604, and 605 and the expert testimony of NaMNakila Steen.
3. The Association ohjects to Paragraphs 12 and 15 of the proposed
Conelusions of Law and agserts no “evidence was presented regarding the

design or specifications of the "eanal® thus, the Board has no baasis to
12
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eonclude that the proposed use is reasonable, beneficial, or in the public
interest,” Beneficial use is defined in SDCL §46-1.6(3) asg:
"any use of water within or outside the state, that is reasonable
and usefnl and beneficial to the appropriator, and at the same
time is consistent with the intereats of the public of this state in
the best utilization of water supplies.”

SDCL §46-1-1 further states that the:

“people of the state have a paramount interest in the use of all
the water of the state and that the state shall determine what
water of the state, surface and underground, can be converted to
puhblic use or contralled for public protection.

The record in its entirety including the exhibits and testimony of the
witnesses is sufficient to support the Board's conclusion that the proposed
(recreational) use as sef forth in the application 18 reasonable, in the

public interest and is beneficial to the appropriator.

. The Association objected to the proposed Findings of Fact, Conclusions of
Law, and Final Decigion in that the decision and states that:
“hecause the Board voted al its hearing that approval of Water
Permit No. 8744-3 would be conditioned on reguirements set by
the Chief Engineer pertaining to the waler use. The proposed
decigion containg no such requirements, and thus the proposed
decision fails to comply with the Beard's raling.”
Contrary to this assertion, the minutes show that there was a “Motion by
Bjork, seconded by Freeman, to approve Water Permit Application No.
8744.3, Dakota Bay, subject to the gqualifications et forth by the Chief

Engineer.” The qualifications are set out in full i the “Report of Chief

13
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Engineer for Water Permit Application 8744-3, Dakota Bay™ which was
admitted into evidence as part of Exhibit 600,
D. FINAL DECISION

Based on the foregoing Findings of Fact and Conclusions of Law, the
Board enters its determination that Water Permit Application No. B744-3 is
granted with the following qualifications:

1.  The well approved under Water Permit No. 8744-3 is located near
domestic wells and other wells which may obtain water from the same aquifer.
Water withdrawals shall be controlled so there is not a reduction of needed
water supplies in adequate domestic wells or in adeguate wells having prior
water rights.

2. The Permit holder shall report to the Chiel Engineer annually the
amount of water withdrawn from the Missouri: Elk Polnt aguifer.

a. Water Permit No. §744-3 authorizes a total diversion of up to 28.6
acre-feet of water the first year when use begins and then up to 7.99 acre-feet
annually from the Missouri: Eik Point aquilier,

Dated this 12 day of October, 2023.

BY THE BOARD:

Bill Larson {0ct 12, 2023 16:40 COT)

Willinm Larson, Chairman
South Dakota Water Management Board
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STATE OF S0OUTH DAKOTA j W CTRCUIT COURT
: &8
COUNTY OF UNION ) FIRST UDICIAL COURT
(CIV NO. 63CTV23-000172)
IN THE MATTER OF WATER PERMIT)
APPLICATION NO, 8744-3, ] CHROMNOLIMGICAT
DAROTA BAY LLC ] MDEX
Eniry | Dw'e of Entry Docamen Tage Counl | Bases Nambering
(Prefix §7dd-
I 3_AR 3)
1. March 24, 2021 Letter from Kevin Robling of 50 (GF&F Informing hr. 1 1
Chicaine that a tepuparary water use permit weuld nod allow
for ongoing wae of water for the canel. A new water rights
permit woukd be reguired. T
2 March 29, 2025 Application for Permit o sppropriate waser for recreaiional B 0
g -~ Dialoodn Bay, Supplementiol information. meps. well ing.
E March 26-30, 323 | Email ecerespondonce series bebeaeen Eric Gronhmd apd i 16132
Brenda dabel (obo Mike Chicoins) regarding application amd
ired fises 1
] March 30, 2013 Receipt for Application for Permit No. 8744-3 13 13-15
L Tlarch 31, 2023 Walidation from hﬂm oF Riate that Mise CRicolsE was 1 L&
malborized 5i
h. iy 18, 2023 Phone conversation nodes - Exle Gronlund, Fon Duvall, and 1 K
Mike Chicoine to clarily the anmmial volame of water bsing
requestad in Applicatdon for Permis M. Chicome confimmed
2 onp-tima fll of canal (20.618c-%) and an edditional cngoing
| uge of i b 7.9 se-1i anmuaily.
T. hiav 18, 2023 memmﬁﬂlﬂn-:rfﬂhmfﬂumerﬁ:s Wader Fermit 1 1
Application o, §744-7
1. hlay 160, 2033 Rapart to the Chief Ergincer on Water Permit Application e} 19-40
Ma_ BT44-3 i
o, May 22, 2023 Letter from Rache: Rodriguez 1o Dakora Bay oo Mike E ¥0.43
Chicoing tramsmitiing repor, reconam mdarson, aoad public ]
patice
il May 22, 2023 Email o Kelly Eronaizd from Rachs] Rodrigues transmitting | 1 IET!
lie notese in Daily Press & Dokotan
1L My X2, 2023 Email from Rachel Rodrigeez to Southess Lnion Couniy I 45
Lender-Courler transmitiing public nedbse
iz Mfay 23, 2023 Eenail 1 Mike Chicoines from Rachel Rodriguez ransmiting | 1 46
rirl. recommendafion, snd g atiom
1.3. Jume 1. WK Aﬂhm nfj'uwcahm frem The Lesder-Couarer 3 474§
4. Y Juse 5, 2023 from ¥ Drally Press & Dakotan | 3 49-51
13 IMLEE_MMM I 32
16, Jigne 10, 025 Comment from Adam Frisch i 53
\7. | Jape 102023 § Cooweent from Jon Ssndige ] - i
1E. June 10, 3035 1 55
1%, me 100, A3 1 5
. buns 10, 2023 1 57
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[ 21. fume 19, 2023 Cownmestt from Deannp Bawer 1 5B
22, Tune 10, BOE Comaent from Demse Hanaer —tl a8

[ 23. | Tane 10, 3023 Cogmmznt from [awrence Baver l 50
. Jupe 10, 2023 Exvin Hurley | 61
25, Turse 1), 2033 Comament from fudy Thousand I 62
26, Jupe 3 Commert from Seas & Batheyn Chartier I £3
1. Juse 10, 2003 Commeen from Dayigd Bilboumd: 1 L B4
it Juge 100 2073 Commest form Pagge Sumner 1 | 68

[ 29, | Juss 10, 2623 Comment from Richasd Peierson 1 | 66
30, [June 10,2028 | Comment fom Paula Melnerey 57
il Junie 10, 2023 Commest fron: leff Melnerney L]
32, | dane 10, 2023 Compest from Mighee! Voorman I 69
33 Nuane 10, 202% Commment form Mery Kohs | T
. lana 10, 023 Comment from Stacy Heath I 11
5. Tane 10, 30X {“omment form Breat Heath 1 12
Ih June 10, 2025 Compent from i Johmson 1 T3
31 Tane 1, 2023 Commeant from Michkels Lewon 1 T4
8. | June 10, 2023 Comment from Sean & Kathoym Chartier 1 I3
38, Juns 10,2023 | Commeni form Lawrerncs Bauir | Th
£0, Turee 11, 20623 Commen: froan Reoly lensen 1 7378
&1, Jumse 11. 2023 Comment from Gany Bogoane! z TH-E
42, Juse 11, 2023 Commen from Brian & Liss Berkeapas 1 ]
41, Jume 11. 2023 Cammend lrom Brenl Eoch ] El
44, Juap |1, 2023 Comment from Deb Farich 1 E]
45, Tume 11, 2023 Comment from Justin Hosslng 1 4
44, Jume 11, 2023 Compent from Tengia Hesp 1
47, | June 132093 | Comment from Rodd Slaler 1 ]

48, | June 1], 023 Coeument frosm Kacy Merchast 1 g7
44, Juhe 1, 2023 LS T Miigsy Marchast § 1
5. June L1, 233 Comment from Collzep Fredesicksen 1 £
51, I,".-I'.".EH-E'D'H Cnmm._ugﬁunm}luﬁ'mm 1 )
3t Jupe |1, 2023 Comment from Tyger Hoffman 1 9l
53, [ June 11. 2023 Comment from Antori Palnsios K o2
a4, Jupe 11, 20@3 Commend from Megin Palacics i ¥
55 Jume 11. 2623 Comment fram $lawn Hoffinan 1 s
6. | June 11, 202) Comment from Michae) Hoffman I 2
5. Juzie 11, 2023 Comment from Charlss Hoffman 1 o]
54. 11 20 Comment from Lynnette Hoffman 1 iy
50, Jung 11, 2033 Caminent fram Fehat Thout 1 0E

(60 | June 11,2023 Comment frem Teskiz fofimsn l | 59

6l Tane 11. 2023 Comvrsnt from Kelly Kister Li L 100
¥ 1 Jone 11, 3073 Comment from Damen Strain HE 101
A3, Tone £1. 2023 Commuent rem Yessica Sirale i1 | N -

G4, | June 1, 2023 Comment from Pasrice Kistnes ] 13
65, Bume 11, 2043 Comment from Larry Betson L] 104

66, | Jupe1,3023 | Comment form Rathleen (Strestes) Adams ! L
ET, i3 | Commerdt fron Shery Carea i 1os
8. Jume 11,2003 | Comment from Leclie Dake ] 107
5, Jume 11, 2023 Copnanert from Mike Bocln 1 1
7. Jume 12, 2023 Letter to Chief Engineer fromn Crary Huff Law Firm (soling as | 1 1

represenintive of MeCaok Lake Recpeation Ares A gsopistion

- “RILA™) mquuu'r*j dlﬂ'll.l -u-:l'}ua:i!;

7l. Jene 12, 2023 Petitlon Opposing Application from Johe Hines {Crary Huf? b 111
Lawy Finm. Atiomey for MLA
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T2, | Jene 12, 2073 Comment fom Mike Chicgipe F Tuzn3 !
73, Tune 12, 2073 | Comment from Brends Gabel 2 J4-115
T4, ] 2023 Commant arii ! 16117
T5. June 2, IFLI'IEEI- + Comment from Alysa Roepla i 18-119
6. | June 13, 2003 Comment from Clist Mckewps 2 1 20-121
- | Comment from Jef] Steinlkatp i 122133
7L Jons 12,3023 | Comment (rom Tyrel Roepke 2 124-123
T4, Tume 12, 2023  Commen: Gom Erdy Dtm 2 26127
30. | Juoe Comemens from Angels Rigas Lindsey ] 23129 —
8. | Jupe )3, 2021 Contigr from fean Cols i i0=131
B2 | June 12,2023 Comment from Pasla Damon : 33-133
B3, Funes 12, 2023 Curmment from Charles Cox 2 34-133
R4 Tune 12, 2003 Comment from Tagon Henjes 2 136-137
B, Coenmen: from Cheisty Goedon 1 128139
85, Jume 11, 2023 Comment from Hakg Dam i 1 140-141
i7. une 12, 20323 meﬁﬂm‘i{m & Glends Hoesing 2 L 142-143
[TH figge ]2, 2033 Camim togelic & Jespo Sanches 2 144-145
B3, Jame 14, 2038 menk from Brennsg Rossngai z 146147
G, Juoe 1 2 | Comeeend Foster . 145-149
91. fucee 12, 2023 | Comment from Dana Cleesieman 3 150-151
[ 2 fune 1 2. 2023 Commgnt from Amanda Delaney 2 152-153
93, Jime 12, 2023 froim Tyder Jelkes a3 15a-1548
L) e 13, 2023 Coememem from Poola hlae 2 _156-157
| 95, | Jone 17, W3 Comment from Kimberly Wink 2 15%-159 )
96, | Juse 12, 2023 ‘Commeet from Rigg 2 L60-161_
o7, Jume 12, 1Z_2003 | Commaept from Denise Brink 2 162-163
OB, Tene 12, 2023 | Commert from Neal Sickes 2 164-163
95, Tame 12, 2023 Copurment from Matt Bird 2 L6667 =
L1 23 _Comenen fom Katie Sosck - - L6819
101, ume 12, BT Comiment from Colkin Swick 12 LET-1T]
Wiz, | Jusme B2, 2023 Commesl form Melinda Debiarest 2 T2-173
03, ) June 12, 2003 Comment from Dae Debdaeet 1 74173
b, 8 Jwne §3, 3003 Crmmesnt i i e-177
(103, [June12. 035 | Comment from Asden Moan 2 178-179
1043, 2073 Cornmiend finom Jesnna Emmons I 1RD-121
197, | hume 12 2023 Commerm form Chad % an Scoyk 2 82143
10§, Jwne 12, 20027 _| Comment from Thomos Eendny z 1541835
109 | fune 2 2633 | Comment from Gree Finsen 2 186167 |
110. | Jone 12, 2013 Commen from Karhryn Brown 2 153-185 ]
1l Jupe 13, 2033 Coenment from Sombat Lee ! 19019
112, | Jume 12, 2073 Commient from Emiles Schrogder 2 192100
13. June TE 2623 Jizle Ol 2 194-195
14, June §2, 2021 Cotnment form Brad Gortur 2 =157
15, | June 1l 28 | Commen from Natalis Hudspeth 2 19%.199
116, | June 12,0973 ica 1 12 2020 |
117, | Juse 12, 2023 from Dosethy Voortmon 12 -203
118, P! Cummmt firom Amy Daniels 2 204-208
119. | Jume 12 2023 Perrin 2 [ 206-207
120, | hene i3 202 q_ﬂ_gmmmtﬁ‘nnhﬁi;el—l-ﬂh Fl
(21 [Jmme 12,2023 | Comment from Rense Hansen 2 210-211
122, | Jung 12, 2003 Comment from Julic Barhoop 2 202313
(123, | Juse 12, 2023 Comraent from WHchael Albrecht ] 214
124, | fune |2, 2023 | Comuent from Lindsey Huber 1 213
Page |3 of 7

App. 39



125, | Juge 12, 3023 [l 1 216
6. | Jume L 2023 | Comment fom ke Pricst 1 17
127. | Jume 12, 2033 Comzpent from Pam Lawsae ! 218
135, | hme 12, W2 Comment from Nk Roth LS 1218 E—
129, | June 12, 123 Comment from Keith Lindes 1 a0
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18T Tane 12, 2029 Comment from Richard Mo L 135
147 Jang |2, 2023 Commen from Amy Crle 2 236-237
| 143 | June 13, 2033 Comment from Boanis Lohsy 2 238-230
144, June 12, 223 Camment from Dirk Lohry 1 Tdil
145. June | Comment from Boaile Moran 2 24]-241 |
146. | June 12 2023 | Comment from joe Hichmas 2 At
147 | June 12, 2033 Comment from Christy Goesden i 245
148, | June 12,7003 Camrent from Eevin Hoffman 7 4247
149, | Jane 122023 Comiment from Jolf Meyer ] 4E-248
1 June 12, 2023 | Comment from Joyoe Foster 2 50251
| 1511 June 12, 2023 Commem from Pakrick Cothoudt 2 252-253
13 June 12, 223 Comment Euqkph;ﬂ.ﬁh‘hﬂhm 1 254
153 1 Tune 12, 2023 Comment from Leroy Skoghnd A 25535
134 T 13, 2033 Commenl from Sark & T Avery 2 257-258
153, J June 12,2003 | Comevnl from Willizm Welu r 259-260)
LE4 Jupe 13, 2023 Comment from Frederick Fisher ] 26 1263
157, | Juee 12 2023 g__pmm froem mmm 2 263264
158, | Jume 12, 2033 5 - 2 2E3:006
158, | Jume 13, 3033 m Emm}_lhg [helamey 1 6 T-26%
L&D, 3 Commsent frean Velma L Coak P | BRI
6L, | Jupe 122073 it Lindctedt 3 371272
=N hune 12 2023 Crenment from Linda Conk 2 62T
L& June |23, 2023 Crmment from Jenet Thayer 2 2TR-2 T
163, |Jume12.2033 | Comment from Lori Smith 12 2RD-28]
166 June 13, 2037 Comument from Kristineg Dasner | I RIS
167, | Juns 12, 20023 _}cMm&mi‘ﬂw | ZE4-2E5
168, }p: 12, 2023 Comnyent from Sherry Caka _I3 286281
169, | Jume 12, 2023 Comment froan Dive Mitchell F 288280
170, | Jume 12 3073 Commanent from Kasi & Briao Collsse 2 G291
171, 12,2023 | Comment fom Ros Schrank L2 [ 252303
172 Jume |2, 1033 Comment frem Tamner Scimunk 3 294_39_5
173, | Jusa 12.2033 | Conment froom Lisa Mickey 2 206-297
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175, 1 Jupe 12, 2023 Lomment from Lisa Dirkpen I B S00-301
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177, June 12, 133 Commend from fan Thompsoa 1 3iM-303
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A7 | June 12, 2033 Comment from Steve Kistner i ME-304
180, | Jupe 12,2021 | Comment from Siacy Schrank 2 318.311
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195, | Jume 13 2023 C firrum Michae] Danner 2 | 343
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2. June 12 Comymend from Branden Wiyan z 25.1-153
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205, Jure 12, 2023 Comment from Bebeocs Wiest 2 339-350
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201 | Jum 12,2023 Comment from Magan Click 2 i
(207 1 wsi2,2023 | CommonifomLesgaWonn 12 373374
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(215 (June 12,2023 T o s e s 2 | 370380
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7. | Juse 12, 2023 Comment from Corinds Wi 2 FB2-343
218, | Jume 12, 2023 Comment from Crailg Wickey ] BR4-385
215§ Tune 12, 2023 bdiller 11 35-387
T, June |2 2033 Cameent from Ignet Miller 3 | 3E8-739
(221, | Jang 12,3035 | Comment from Brian Wickey 2 39031
| 222, | Juns 13, 2023 frem ; 2 302-193
| 273, | Jume 12 2023 Comment from Kristen Howell z 34385
ad | Commert from Mark & Lign Dirksen 1
TE5. Juine 16 3623 Comment from m!ﬂ[llﬂﬁﬂ&l’- L 397 |
224, Jume 20, 2023 Motice of Automatic Delny of Heering on Weter Peomit 2 198-392
| Applicstion Mo, §744-5, Biay {wo' sanilflcane)
| 227. | Jume 21,2023 Ltier to Bill Larsom fiom Ann Mines Bailey (o centificate) | 3 400401
$28, | jupe I 2023 Negiee of fi Mincs Bial 1 02
229, | Jume 21, 2023 ifar Spectal Meeting fibed by Ana Mines Bai 3 403-405
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230, Timie= 23, 30025 Weties of Entry of Order gronting motion for comfiauance and | 2 Hn5-407
plocing requesl for a special mesting on Jaly 12, 2023
- N - B L — “'I:Eﬂﬁﬂuu -y
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aed Macing the FReguest for a Special Mestng an the Jaly
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54, July 5, 2523 Duges Tepum apom Ann M ines Bail ¥ 416-L07
335, | July 6, 2023 Motce of Affirmation of Order and Motice of Hearmgs (w/ 3 418420
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241. [ July 14, 2023 ‘ ' cestification 2 435435
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| A Assacistion Corporate Mame
243. | July 15 2073 Miotion fior Subpoenas filed by John Hines 2 430,440
4. July 24, 2023 Woties of Entry of Order Transmitting Order Granting in Part | 2 441243
MoCook Lake Recreatinn Area Astociation’s Matips for
Subposnas (W cenificats)
245 | Judy 24, 2023 Mr?ﬂmﬂﬂuﬁrﬁqfr&mﬂgin Fari MeCook Lake e 143.444
Area "% Moz for Subpoenas
248, Tuly 24, 2023 Subpeena fo Testify to GFP Becretary Robling sigred by 1 45
Radney Preeman in mstter of Water Parmit Mo, B744-3,
247, | July 24, 2023 Chicf Ergineer’s Respease o Mation fir Sabpoesa of 3 ddrdds
Sacreinry Babl and eertificate
248, July 24, 20023 Miotiee of Appearance by Sicy Hegpe and Dean Paekhsuser | 3 4a5.45]
| ) : i -
249, July 24, 2073 Exhibh 200 (same certificate os Hogg Fankhauser Motice of | 2 452252
LLM T T
&8 1] 3 | Modice of Appearancs try Johs Hines (w/ 2 454.45%
251, July 24, 223 Eubpoens o Testify issned by Hodncy Hmmun Prehearlng 2 456457
Chairenar with Admission of Secvice
251, Juby 27, 2023 Emnil from Fankhause: o Deneall mmﬂ:n; Exhibit Mo, 800 | 2 458250
i A 2
233 27, Exhibit A subeitted by Pankhawsar 2 026
254, August I, 2023 Water Management Board Meeting - board packet cover letier | 42 4R2-464
and mesting agerdn
233, August I NWITE Excerpt of August 2, 2023 mesting mmutes and sxgaihits H5-4R2
033 3
256, Augued T, 2023 Exnliin 600G-Administrafive file for Water Permil Application Adminiztratyve Ale
Mo, B744-3, Dakota Bay-Admited thieagh July 27,
2023 = fibe mod
reduplicated wilbin
this E‘L”Eﬂ
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257, August . 2023 Exhible 601-Makails Seen resome—Admined 1 433
[ 258 | Aupust 2 X053 ihit §07-Fric Gronlusd sesume. et Oflered Mot in pecord
50 | Aupgus! 2, 2023 Enhitin 003-Hydrographs of five nearest observation wellg- | § AR4-4BR
Admined
20 | Angest 2, 2023 Exhibit G04-Hydrograph of Missousi River USGS gage at 1 459
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261. August 2, 2033 Exhibit 605-h=p of existisg well sie and nsarthy water Hghts- | | 4
Admitted
26, Mugrask 3,23 Fahibin A-Application for Shorelme Aleration of 2 South F) 45]-4%2
| kots Public Wals --Admimed
T Augnss ¥ 2033 Exhifit E)=Chief Enginesr's recommendation and report for Ircluded in Exhihit
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4] 4Dt O fFeced |
265, August 2, 2031 Exhibit B02- Twep photos, lake pix feet owver withom Mot in record
e i e e e, e ey mng—Denid L
268, Awgust I, 338 Exhibii B0-Combents fiom bMoCook Lake Recnestion Anza 12 | 493504
.fmiu.lmj.nn W.m:r Permis o, 64793 =Admited 1
267, | Awgust 2, 2023 t Bd Affidavid repaeding nasn ing of { Mok ba recond
Riecteation Ates Association-—Not Offered
1a%. Auguet 2, 2023 Luhll:u: BN5-Weekly plt of MoCook Lake water levels over Mot in reoond
e ——— FE'._H'"HI{‘ le‘d
259 Augusi 2, 20031 Exchibiz Bl -Application for Shorelme Abesation of a Sauth 2 S05- 506
i W ateribody—Admilied
2. Anpgust 1, 2023 Exhibit BO7-Leter from GFEEP Secretary Robling in Mike 1 50
icoine—Admikted
2. | Aagustd, 2073 Exhibit A0&-Kichae] Chicoine application for 115 Ay Hod i rocond
Compe of Engieesr Natonwide Preconstroction Molilbcetieme
i T P T L N'}r w - - —
272, Augost T, 2023 Euhibat 809-Applcation Mo, $744-3, Dakow Bay, flle copy- | 1 =11 ]
Admitted
273, | Auwgast 2, 3003 Exhibit § 10-Fhotograph of installslion of pipe m MaConk ot e record
(2 Lake--Drznicd _ _
74 August T, 2023 Matice reparding prepasstion of Findings of Fat, Conclusions | 2 Si-510
of Law andd Fisal Declglon |k meter of Apolication Mo, 8744
Dinkrin Bay (oo cartifhcaa) !
278, Augast 21, 2023 Proposed Findings of Fact, Conclusions of Law and Fisal 511-529
Dieelabon from Amn biines Dailey w' cover lettor and
CErliTICatE,
i September |1, 2023 | Chjectors and Allernale Findings of Feet and Comclusions of S2L 817
Law filgd by John Fimes, Cousnged for Assodiation |
Fasr. | Ootober 4, 2023 Water Management Boaed Meating - boand pecket cover 528-548
i Imfmﬂummﬂ&pmpﬁﬁ”hhnﬁnfﬁd,mthmws
T mined final decizion
78 Dcoaber 13, 2OE3 Motce of Entry of Order mmﬂh&.ga@dﬂr:ﬂm of Fae, Eqoind
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I, Mervemher 2, 3033 | Matiee of Estry of Order {addvess corpeetion)) transmittimg 565-520
signed Findings of Fact, Cosclumion of Ly and Final
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IN THE SUPREME COURT
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MCCOORK LAKE RECEEATION AREA ASSOCIATION,

Plaintiff and Appellant,
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DAKOTA BAY, LLC, MICHAEL CHICOINE, AND THE SOUTH DAKOTA
DEPARTMENT OF AGRICULTURE AND NATURAL RESOURCES, CHIEF
ENGINEER AND WATER RIGHTS PROGRAM,

Defendants and Appellees.
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IN THE SUPREME COURT
STATE OF SOUTH DAKOTA

No. 30796

MeCOOK LAKE RECREATION AREA ASSOQCIATION,

Plaintiff and Appellant,
V.
DARKOTA BAY, LLC, MICHAEL CHICOINE, AND THE SOUTH DARKOTA
DEPARTMENT OF AGRICULTURE AND NATURAL RESOQOURCES, CHIEFR
ENGINEER AND WATER RIGHTS PROGRAM,

Defendants and Appellees,

PRELIMINARY STATEMENT

The parties to this case are the McCook Lake Recreation Area
Association (Association); Dakota Bay, LLC and Michael Chicoine
{collectively Dakota Bav); and the South Dakota Department of
Agricudture and Natural Eesources [DANE)], Chiel Engineer amud Water
Fights Program [(collectively Chief Engineer). The Water Management
Board {Board) adjudicated the underlying case. References to documents

are designated as follows:

Administrative Fecord (Union County Civil File
NG BN S LT R it v st e e AR
Trial Transcript {August 2, 3023}, .cvcevevmirenmrivmasevsrasssssasa L1



JURISDICTIONAL STATEMENT

The Association submitted a petition opposing a water permit
application, which triggered a contested case hearing before the Board.
App. 21, The Board found in favor of Dakota Bay and the Chiel
Engineer. App. 23-36. The Association appealed to the cirendt court.
App. 1. The Association now appeals the Memorandum Decision {App. 1)
entered by the Honorable Tami A. Bern, Circuit Court Judge, First
Judicial Circuit, on July 2, 2024, The circuit conrt entered the Final
Decision and Order [App. 9) onJuly 17, 2024, The Notice of Entry of
Order (App. 10) was filed Julv 19, 2024, The Association timely filed a
Notice of Appeal with this Court on August 16, 20024, The Chiel Engineer
timely filed a Notice of Eeview with this Court on Angust 27, 2024, This
Court has jurisdiction under SDCL § 1-26-37 and SDCL § 13-26A-3(1).

STATEMENT OF LEGAL ISSUES AND AUTHORITIES

. WHETHER THE CIRCUIT COURT CORRECTLY AFFIRMED
THE BOARD'S DECIBION GRANTING DAROTA BAY WATER
PERMIT No. 8744-3 AFTER THE BOARD FOUND THAT
DAKOTA BAY'S PROPOSED WATER USE WASB: 1) A
BENEFICIAL USE, AND 2] IN THE PUBLIC INTEREST?

The Board found that the proposed water use constitutes a
beneficial use. App. 29 (Findings of Fact #29). The Board
found that placing the water to such beneficial use is in the
public interest. M (Findings of Fact #30). The Board granted
Water Permit Application No. 8744-3. App. 36. The circuit
conrt affirmed the Board’s fndings and decision. App. 1.

SDCL § 46-1-4

SDCL § 16-1-8



SDCL § 46-2A-9
SDCL § 46-3-2
Parks v. Cooper, 2004 8.D. 27,676 N.W.2d 823

in re Water Right Claim No. 1927-2, 524 N.W.2d 835 (3.D.
19594}

Martter of SDDS, Ine., 472 N.W.2d 502 (3.1, 1991)

II. WHETHERE THE CIRCUIT COURT EERED IN APPLYING
THE RULES OF CIVIL PROCEDURE TO THE BOARD'S
HEARING PROCESS?

The circuit court stated that subpoenas were validly issued by
the Association’s attorney in accordance with 8DCL

8§ 15-6-45, a mle of civil procedure. App. 8. The Chiel
Engineer contends that the Rules of Civil Procedure do not
apply 10 Board proceedings.

SDCL§ 1-26-19.1

SDCL§ 15-6-1

STATEMENT OF THE CASE
This case ig8 an administratve appeal of the Board's decision in a
contested case hearing regarding Warter Permit Application No, 8744-3,
In 2023, Dakota Bay (through Michael Chicoine) submitted Water
Permit Application No. 8744-2 for recreational use to the Chief Engineer
for a proposed canal project. App. 12; AR 002, The proposed project

requesied to nse ground water from a well for a one-time use of 20,61



acre-fect! to fill the canal, with a continuing yvearly appropriation of 7,99
acre-feet of ground water. Id. The Chiel Engineer recommenided
application approval. AR 018. The Chief Engineer’s recommendation
was properly noticed. AR 041-31. Numerous public comments on the
application were tmely received (AR 052-397), as well as a timely petition
in opposition submitted by the Association (App. 21-22; AR 110-11).

The Board held a contested case hearing on August 2, 2023, App.
15, At the hearing’s conclusion, the Board entered executive session.
AR 482, Upon retuming to open session, the Board voted to approve
Water Permit Application No. 8744-3 subject to the Chiel Engineer’s
recommerntded qualifications. fd. The Chielf Engineer's counsel was
instructed to prepare proposed Findings of Fact, Conclusions of Law, and
a Final Decision for the Board's review. Id.

The Chief Engineer's proposed Findings of Fact, Conclusions of
Law, and Final Decision were submitted (AR 512-23), and the
Association submirtted Objections and Alternative Findings of Fact and
Conclusions of Law (AR 524-26) for the Board’s consideration. At the
Board's October 4, 20043 meating, the Board discussed the proposed
decision and objections, addressing the Association’s objections with

specificity. AR 5346-47. The Board voted to adopt the final Findings of

L#The standard of measurement of the volume of water shall be the
acre-fool, being the amount of water upon an acre covercd one ool deep,
efuivalent to forty-three thousand five hundred sixty cubic feet.”™ S8DCL
§ 46-1-7. One acre-foot equals 325,851 gallons.



Fact, Conclusions of Law, and the Decision prepared by the Board's
counsel. & App. 23-36.

The Board mailed notice of entry of Order and the final adopted
Findings of Fact, Conclusions of Law, and Decision on October 13, 2023,
AR 549, Due to an inoorect zp code, the notice of entry of Order and
the final adopted Findings of Fact, Conclusions of Law, and Decision
wene re-mailed on November 1, 2023, AR 5653-80. The Association
timely appealed to the circuit court on November 13, 2023, App. 2.

The circuit court received briefs and held a hearing on April 9,
20024, Id. When the Association presented its oral argument, it co-
mingled its arguments in this case and a related case (No. 307935)
without any formal consolidation motion or order. The circuit court
judge then issued a combined decision, App. 1-8. The Association
timely filed a Notice of Appeal to this Court on August 16, 2024, The
Chief Engineer, in turn, filed a Notice of Review.

The Association sought to consolidate this case and Case No.
30795, which this Court denied on November 1, 2024,

STATEMENT OF FACTS

While the record in this case is voluminous, the facts relevant to
the appealed issues are not. They fall into two discrete categories. The
first fact category deals with the issue regarding beneficial use and the
public interest. The secomnd fact category deals with the procedural

matter regarding subpocnas,



Beneficial Use and Public Interest Facts

Mike Chicoine has been boating, tubing, and fishing with his kids
fand now grandkids) on McCook Lake for over twenty vears, TT 35:19-
21. Mr. Chicoine (through his company Dakota Bay) owns property
adjacent 1o McCook Lake, TT 34:1-2. To impiove lake access across his
own property, as well as o provide access to 15 additional homeowners,
Mr. Chicoine would like o construct a canal through the Dakota Bay
property to McCook Lake's southeast corner. TT 34:6-8; AR 491. This
canal would provide two-way no-wake boat access to residential lots. AR
491. The canal wonld be clay-lined. TT 44:18-24; 51:7-10; 31:14-17.

After the canal is constructed, Dakota Bay plans to fill the canal
with an initial one-time 20.6 1 acre-foot appropriation, with a contining
vearly 7.99 acre-foot appropriation. AR 002; TT 8:3-4; 48:14-17; 50:4-5.
Dakota Bay's engineer calculated those amounts, and the Chief Engineer
generally processes permit applications with an applicant’s requested
amounts. TT 48:14-17; 30:18-21.

The continuing appropriation nse is to offset evaporation and
seepage losses mom the canal’s clay liner, which could result in the liner
diving out, cracking, floating, or otherwise failing. TT 293-6; 48:20-23;
a9 19-a0: 1. The Beard found that this proposed water use “to fill the
proposed canal and replace losses of water due to evaporation or
seepage, constitutes a beneficial nse.” App. 29 (Findings of Fact #29).

The Board also found that placing the water to such beneficial use is in



the public interest, Jd (Findings of Fact #30), The Board granted Water
Permit Application No. 8744-3. App. 36.
Subpoena Facts

On June 30, 2023, the Association mailed subpoenas to the South
Dakota Game Fish and Parks (SDGFP) Secretary (kevin Eobling) and the
Board (Ann Mines Bailey).2 AR 414-17. The Chiefl Engineer received
both subpoenas via regular mail on July 3, 2023, fd. The Board
stibpoena was served on Traci Kelly® via highway patrol on July 11,
2023, AR 421-23.

At a Board meeting the following day, Ms. Mines Bailey made an
oral motion toe quash the Board subpoena. AR 426, Mr. Kotilnek, a
SDAFP staff attorney, made a motion to quash the SDGFP subpocna.
AR 427. Both subpoenas were quashed based on counsel arguments
and statutory review, including the argument that the subpoenas were
improperly issued under the Rules of Civil Procedure for Circuit Courts
(BDCL ch. 15-6) instead of the Administrative Procedure and Rules Act
(SDCL ch. 1-26). AR 426; 430.

A week later, the Board received a motion {(properly under SDCL
ch. 1-26) frem the Association requesting the Board issue a subpoena (o

require SDGFP Secretary Eobling or a competent designee to appear and

* Ms. Mines Bailey was previously an Assistant Attorney General,
emploved by the Attorney General’s Office, and the Chief Engineer’s
counsel of record in this case during the contested case hearing. TT 2.
The Board’s counsel in this case was David McVey, TT 1.

4 Ms. kelly is DANE Becretary Hanter Eoberts’ administrative assistant.



testify at the August 2 hearing. AR 439-40, The Board’s Prehearing
Chairman granted an order and issued the subpocna the day after the
motion was received. AR 443-435.

ARGUMENT

I. THE CIRCUIT COURT CORRECTLY AFFIRMED THE

BOAREDS DECISION GEANTING DAKOTA BAY WATER

PEEMIT No. 8744-3 AFTER THE BOARD FOUND THAT

DAKOTA BAY'S FROPOSED WATER USE WAS: 1) A

BENEFICIAL USE, AND 2] IN THE PUELIC INTEREST.

A, Standard of Review.

In an administrative appeal, this Court *shall give the same
deference to the findings of fact, conclusions of law, amd final judgment
of the circuit court as it does to other appeals from the circuit court.®
SDCL § 1-26-37, The appeal may not be considersd de novo, Jd In
addidon, the “clearly erroneous” standard applies to the Board’s factual
findings, which are given “great weight.” SDCL § 1-26-36; Hughes v
Dakota Mill & Grain, fnc., 2021 8.D. 31, § 12, 959 N.W.2d 903, 907
fcitations omited). Factual findings are “cleacly ermoneous” only when
the Court is *left with a definite and firm conviction that a mistake has
been made.” fd This Court should *not look for reasons to reverse, even

if [it] would not have made a similar decision.™ Howie v. Pennington

Cnty., 1997 5.D. 45, 9 10, 563 NW.2d 116, 119.



B. The Board did not err in concluding Dakeota Bay provided
evidence that its planned water use would be a beneficial use
and in the public interest, and consequently granting Dakota
Bay's Water Permit Application.

The Board “regulate|s| and control|s| the development,
conseivation, aikl allocation of the right fo use the waters of the state
according to the principles of beneficial use and priority of
appropriation.” SDCL § 46-2-11. 1t has “general supervision of the
waters of the state, including measurement, appropriation, and
distribution thereof.”™ 8DCL § 46-2-9.

The Board grants water permits when four criteria are met:

1. *there is a reasonable probability that unappropriated water
15 available for the applicant’s proposed use,”

2. there will be no “unlawful impairment of existing domestic
water uses and water righits,”

3. the “proposed use is a beneficial use,” and

4. the *permit is in the public interest as it pertains to matters
of public interest™ within the Boand's regulatory authority.

SDCL § 46-2A-9. The Association challenges only the “beneficial use”
and “public interest™ criteria.  Association Brief, p.4.

1. Beneficial Use - Generally

SDCL defines “beneficial use” broadly. “Beneficial use™ means “any
use of water within or outside the state, that is reasonable and useful
and beneficial to the appropriator, and at the same time is consistent
with the interests of the public of this state in the best utilization of
water supplies.” SDCL § 46-1-6(3). Additionally, “|bleneficial use is the

basis, the measure and the limit of the right to the use of waters.”™ SDCL



g 46-1-8. In other words, there are two compaonents to beneficial use —
intent and quantity — and they are examined at different points in time.

One component recognizes the appropriator's project intent, as
encompassed by SDCL § 46-1-6. Some common examples of beneficial
use intent are irrvigation, municipal, commercial, and ecreation. This
beneficial use component is gquestioned and examined at the
application®s outset. Does the applicant have an actual intention of
using this water for some defined purpose that is reasonable, useful, and
beneficial to the applicant? If the answer is ves, then there is nearly
always a beneficial use. Conversely, is the applicant applying for the
water just to secure their place in the *first-in-time, Orst-in-right®
appropriation line without any specific plans for the water’s use? If the
answer to this question is yes, then there is pot a beneficial use. This
beneficial use component is also sometimes called the antispeculation
doctrine. 94 C..1.8. Waters § 347 (*The antispeculation doctrine prohibits
the acquisition of a conditional water right without a vested interest or a
specific plan to possess and control the water for a specific beneficial
nse".

The second beneficial vse component is “the measure” of the right,
the quantity, as encompassed by SDCL § 46-1-8. This beneficial use
component is questioned and examined throughout the permit's duration
because if a permit-holder “entitled to the use of appropriated water fails

o use beneficially any part of the water for the purpose for which it was

{0



appropriated, for a period of thiee years, the nunused water shall revert to
the public and shall be regarded as unappropriated public water.” 8DCL
§ 46-5-37. For example, if a permit-holder is allowed 100 acre-feet of
water use per vear under a permit, but regularly only uses 25 acre-feet of
waler per vear, the permit-holder’s “beneficial use™ will be only the 25
acre-feel per vear and the permit may be modified o efllect such
beneficial use, Similarly, if the Chiel Engineer determined that water
was being wasted, unreasonably used, or unreasonably diverted, that
water right could be curtailed. 83DCL § 46-1-4. For example, if a permit
holder is allowed 100 acre-feet of water use per year under a permit, and
that water user actually uses all 100 acre-feet, but could accomplish the
same task using 25 acre-feet, it's reasonable that the Chief Engineer
conld curtail the permitted amount to the actnal beneficial use of 25
acre-feet, This forward-looking beneficial use concept is summarized by
SD{CL § 46-5-5: *A water right does not constitute absolute ownership of
the water, but shall remain subject to the principle of beneficial use. No
appropriation in excess of the reasonable needs of the appropriators may
be allowed.”

2. Beneficial Use Intent Categories

As noted by this Court in Parks v. Cooper, *[d jecisions on beneficial
use belong ultimately to the Legislature.” 2004 8.D. 27, § 51, 676

N.W.2d 823, 841, The legislature has delegated this authority to the



Board, giving it the “general supervision of the water of the state,
including . . . appropriation . . . ." 3DCL § 46-2-9.

In this case, the Board found that “the proposed use of the water
for recreation, to fill the proposed canal and replace losses of water due
1o evaporation or secpage, constitutes a beneficial use.” App. 29
(Findings of Fact #29). First, the Board has been granted the right o
make this decision by the legislature, and this Court should not overturn
the decision unless it is “definitely and firmly convinced a mistake has
been made.” In re Tinklenberg, 2006 3.D. 52, § 11, 716 NN'W.2d 798,
BO1.

second, the Boand's decision is consistent with administrative
rules amnd previous case law, The Board defines several beneficial use
categories in ARSD art, 74:51. Although the Chief Engineer concedes
that the purpose of this administmtive code article deals with water
quality issues, this Court adopted at least some of those categories in the
waler quantity (appropriation permitting) context. nre Water Right
Claim No, 1927-2 examined whether an application by the United States
Fish amd Wildlife Service (FWS) lor continmed Dow of six nataral springs
1o maintain “marshes, sloughs, and wet meadows for wildlife habitat®
constituted a beneficial nse. 524 N.W.2d 855, 857 (8.D. 1994). As part
of its analysis upholding FWS’s beneficial use, this Court cited ARSD ch.
74:03:04 (now located at ARSD ch. 74:51:03). Id at 838, In that

administrative code, the Beoard includes domestic water supply, fish and

12



wildlife propagation, recreation, stock watcering, irrigation, and commeree
and industry waters as beneficial uses, ARSD §§ 74:51:03:01,
74:51:03:02. The Board presumably considers these same uses to be
heneficial uses in the water gquantity appropriation process.

Thus, Dakota Bay's proposed intent to use the water (o prevent
cracking of the clay liner is a type of a beneficial use, falling into the
recreation category given the canal’s purpose, And although the
Association does not appear in its bricfing to challenge this beneficial use
intent component determination, this is the only tvpe of beneficial use
determination that can be made at the time of application approval.
Therefore, the Board™s inding that Dakota Bay intends to beneficially use
the water and the Board’s subsequent permit application approval are
not in ermor, Further, the Association does not appear to challenge that
the proposed water use is a recreational use or challenge that
recreational use is a beneficial use.

3. Beneficial Use Quantity

As noted, the second beneficial use component is a measure of the
water guantity and is examined throughout the permit's duration. SDCL
88 46-1-8; 46-5-37. This is the “beneficial use” that the Association
appears to be challenging in its briefing. Association Brief, pp.7-8.

The Association argues that the Board cannot determine beneficial
use without knowing “how the canal is constructed,” whether it will hold

water, whether the anthorized water amounnt is sufficient to satisfy



BDOFP concerns, and whether the water use would be wasteful. fd. But
all these concerns are forwanrd-looking quantity-related beneficial use
concepts that are addressed by SDCL § 46-5-3, which requires that the
appropriation *remain|s| subject to the principle of beneficial use.”

The Association secms 10 want some tvpe of crvstal-ball guarantec
that Dakota Bay's plans will be successiul before there can be a
consideration of *beneficial use.” But Tuture suceess is not a measunre of
beneficial use, Under that theory, no water permit would ever be able to
be granted.

When irrigation pennits are granted to farmers, the Chiefl Engineer
and the Board do not inguire about what kKind of crops the farmers will
grow, what types of fertilizer they plan to use, what expected vields are,
or what specific irrigation manufacturers will provide equipment. And
when the FWS requested water to promote waterfowl habitat, this Courd
still found a beneficial use even though duck populations had
precipitously declined by almost 90% between 1983 (o 1990, n re Water
Right Claim No. 1927-2, 524 N.W_2d at 8538, n.2. Similarly, the beneficial
use of the Association's own recreational permit o pump water from the
Missoun FHiver to maintain lake levels is not dependent on showing how
many boats use the lake, how many fish are caught, how many kids
swim in the summer, or even whether the lake level is maintained.

The beneficial use of water is not measured by the endeavor's

suceess except o the extent that the permit holder must comply with

14



SDCL § 46-3-5 and is subject to the continuing beneficial use
requirement of BDCL § 46-5-37.

As the Association notes, “it is impossible for the Board™ to
determine whether *the yet-to-be constructed canal would be beneficial
or in the public interest.™ Association Brief. p.8. This is because the on-
going beneficial use quantity requirement is always impossible to
determine at the time of the application. The only beneficial use
component that the Board can examine when approving an application is
the beneficial use intent category, which in this case is the unchallenged
recreational use.

4. Public Interest

The Association additionally makes general allegations that
granting Dakota Bay's water permit is not in the public interest, though
offers no specifics about how the permit is not in the public interest or
even inconsistent with the public interest. Association Brief, pp .7-9.
The Board found that placing the water to such beneficial use is in the
public interest. App. 29 (Findings of Fact #30].

Similar to beneficial use, the legislature has not prescribed detailed
guidance for the Board to follow when making a public interest
determination. Perhaps because “|plublic interest is not susceptible of
precise definition.™ Matter of SDDS, Inc, 472 NNW.2d 5302, 5316 (8.D.
1949 1) {quoting  In re Application of Bermensolo, 82 ldaho 254, 352 P.2d

240, 242 (1960)).



While the legislature does not prescribe detailed gnidance to make
a public interest determination, the legislature is specific “that the water
resources ol the state be put to beneficial use to the fullest extent of
which they are capable,”™ within certain conditions. SDCL § 46-1-4.
Placing water 1o beneficial use to the fullest extent possible is gualified
“that the waste or unreasonable method of use of water he prevented,
and that the conservation of such water is to be exercised with a view to
the reasonable and beneficial use of the water in the interest of the
people and for the public welfare.” Id. These general public interest
considerations are inclusive of and complementary to criteria in 8DCL
£ 46-2A-% in which unappropriated water needs to be available for use
and existing rights may not be impaired, Absent the above public
interest concerns or some other particnlarized hamm allegation within the
Board's regulatory authority (SDCL § 46-2A-9), the Chief Engineer
presumes that the legislature considers all beneficial water uses to be in
the public interest.

5. Conclusion: Beneficial Use and Public Interest

Al the time of permit application approval, the appropriator’s
intent is the measure of beneficial use. Whether the initally
appropriated quantity will remain lawiully appropriated and properly put
to beneficial use can only be examined over ime. But as of now, the
Board decided the proposed application meets the benelicial use

requirement. Additionally, becanse water is available and the use will
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not impair other uscrs, nor were any specific public interest matters
within the Boand’s regulatory authority raised by the Association, permit
approval is in the public interest.

Therefore, the Chief Engineer asks this Court to affirm that the
Board did not err in concluding Dakota Bay provided evidenoe that its
planned water use woulld be a beneficial use and in the public interest,
and consequently granting Dakota Bay™s Water Permit Application.

I, THE CIRCUIT COURT ERRED IN APPLYING THE

RULES OF CIVIL PROCEDURE TO THE BOARDS HEARING

PROCESS.

Unleas this Cowrt remands this case on the first issue, a ruling on
this issue is unnecessary. However, the Chiel Engineer filed a Notice of
Eeview on this issue to preserve its argument in future contested cases
before the Board that the Eules of Civil Procedure do not apply.

Specifically in this case, the Association attempted o issue Two
subpoenas, which the Board guashed. AR 414-17; AR 430, Based on
the Boand’s mecting minutes, the subpoenas were quashed for several
procedural reasons, including that the subpoenas were issued without
the Board's approval under SDCL § 15-6-45 instead of with the Board's
approval in accordance with SDCL § 1-26-19.1. AR 426-30. But the
circuit court held “that the subpoenas were validly issued by [the
Association’s| attorney without leave of the Board.™ App. 8,

The legislature has granted the Board jurisdiction over water

permit application hearings, SBDCL § 46-2A-2. When water permit

17



applications become contested cases, the procedure in SDCL ch. 1-26
{Administrative Procedure and Rules) governs such hearings. As such,
subpoenas in contested administrative cases are governed by SDCL

B 1-26-19.1, which states:

Each agency and the officers thereof charged with the duty
to administer the laws of this state and rules of the agency

shall have power o ... subpoena witnesses 1o appeear and

give testmony and to produce records, books, papers and

documents relating to any matters in contestied cases and

likewise igssue subpoenas for such purposes for persons

interested therein as provided by § 15-6-45.

(Emphasis added). This means that only the Board had the authority to
issue subpoenas in this case.

Instead of following the procedures in SDCL ch. 1-26 for
administrative cases, the Association attempted to use the Bules of Civil
Procedure for circuit court in S8DCL ch. 15-6, The Association attempted
lo issue subpoenas through its attorney under SDCL § 15-6-43(a), which
dees allow “any attorney of record” in good standing and licensed by the
State to issue subpoenas for witnesses and records. But the Association
failed o recognize that SDCL ch. 15-6 only “governs the procedure in the
circuit courts.” SDCL § 15-6-1, This case was not 0 circudt court, so
SDCL § 15-6-1 does not apply. Similarly, had ease jurisdiction been with
the small claims court, the Association’s subpoena powers would have
been governed by SDCL ch. 15-39 {Small Claims Procedure}, which

would have only allowed for subpoenas to be issued by the clerk. SDCL

§ 15-39-70,
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It should go without saying that the rules governing casc
procedure depemd on which forum has case jurisdiction. In this case,
jurisdiction was with the administrative agency (Board), and so
subpoenas cotild onlky be properly issued under the miles found in the
Administrative Procedure and Eules Act (SDCL ch. 1-26), Any
subpoenas issued under the Rules of Civil Procedurs in Clreudt Courts
(SDCL ch. 15-6) were properly quashed. Thus, the circuit court erred in
applving the Eules of Civil Procedure to the Board’s hearing process.

CONCLUSION
The Chief Enginecr respectfully requests that the Court affirm that

the Board properly concluded Dakota Bay provided evidence that its
planned water use would be a beneficial use amd in the public interest,
and consequently granted Dakota Bav's Water Permit Application. The
Chiel Enginecr also respectfully requests that this Court affitin that the
riles found in the Administrative Procedure and Rules Act (SDCL ch.
1-26), rather than the Eules of Civil Procedurs in Circuit Courts (SDCL
ch. 15-6), properly povern contested case hearings before the Board,

Fespectfully submitted,
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ATTORNEY GENERAL
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PRELIMINARY STATEMENT

For the convenience of the Court, Appellant MoCook Lake Recreation Arca
Asgociation will be referred to as “Aszsociation™; Appellee Dakota Bay LLC will be
referred to as “Dakota Bay™;, Appellees South Dakota Chief Engineer and Water Rights
Program will be referred to collectively as the “Chief Engineer™; and the South Dakota
Department of Agricufture and Natural Resources Water Managemenmt Board will be
referred to az the “Board™. The Board’s Findings of Fact, Conclusions of Law. and
Decision dated October 12, 2023, will be referred to as the “Board s Decision™. The
circwit court certified record, which encompasses the administrative record and hearing
transcript among other things, 15 cited as “R. 7. Finally, Dakota Bay's appendix is
cited as “(App. P Y. All citations are followed by appropriate page, line, and

paragraph designations.

JURISMCUTIONAL STATEMENT
The Board granted Water Permit Application Number 8744-3, and Notice of
Entry of Order concerning the Board's Decision was given October 13, 2023, and again
on November 1, 2023." R. 820, App. P. 023. The Association filed a Notice of Appeal
Lo the Circuil Court Tor the First Judicial Cirewt on November 13, 2023 R 29-30: App.
B 020-21, 023,
The circuit court issued its Memorandum Decision on July 2, 2024, which

affirmed the Boards Deaision. B, 1019-26. The circmt court 1ssued a Final Decision

' An incorrect zip code for the Association’s counsel was included on the initial mailing
by the Board. See R. 820. Accordingly, the Notice of Entry of Order was re-sent to all
parties on November 1, 2023, [fd



and Order on July 17, 2024, and Notice of Entry of that Order was given on July 19,
2024, K. 1027-28, For purposes of this Supreme Court appeal, the Association filed a
MNotice of Appeal on August 16, 2024, B, 1031,

STATEMENT OF LEGAL ISSUES ANDAUTHORITIES

Whether the Circuit Court correctly affirmed the Boards ruling when
it granted Dakota Bay, LLCs Water Permit Application No. 8744-3.

The circnit comrt correctly affiomed the Board's Decision granting
Dakota Bay LLCs Water Permit A pplication No, 8744-3.

+  SDCL46-2A-9
SDCL 46-1-6(3)

STATEMENT OF THE CASE AND FACTS

This i= an appeal filed by the MeCook Lake Recreation Area Association from
the decision of the Honorable Tami L. Bem of the Union County Circuit Court
affimming the Board's decision granting Water Permit Application No, 8744-3,
{hereafier the ~Application™)

On March 29, 2023, Michael Chicome {Chicoing), as owner of Dakota Bay.
applied for n water permit to use water from an existing imgation well completed into
the Missowri: EIk Pomt aquifer to i1l a proposed canal. R 257-62: App. P. 001-003.
This Application was submitted shorily after South Dakota Game Fish and Parks
(hereinafter *SDGFP™) commumcated to Chicoine that it had consulted with the South
Dakota Department of Agriculture and Natural Resources regarding the proposed canal,
See B. 256; App. P. 057, B 206-07, App. P. 068-62. Through that comespondence, the
SDGFP had informed Chicoine that it would hoeld Chicomne’s shoreling alteration permit

in abevance until Chicoine obtained the proper water right. K. 256, App. P. 057,



After submission of the Application and discussions betweaen Chicoine and the
Water Rights Program as to the necessary scope of the Application, an engineer with the
Water Rights Program analvzed the “availability of unappropriated water and the
potential for unlawful impairment of existing domestic water uses and water rights
within the Missouri River: Elk Point aguifer.” B 256-72; R. 274-95, The Chief
Engineer compiled her findings and conclusions in & Report to the Chief Engineer dated
May 19, 2023, R. 273-93. The report ultimately concluded safer alia that “there is a
reasonable probability that unappropriated water is available from the Missouri: Elk
Point aquifer to supply the proposed approprnation”™ and that “there s a reasonahle
probability that the proposed diversion by Water Permit Application No. 8744-3 will not
ndawfully impair adequate wells for existing water rights/permits and domestic users.”
R. 293. The Chief Engineer ultimately recommended approval of Dakota Bay's
Application. H. 273,

Om June 12, 2023, the Association filed a Petition in Opposition to Dukota Bay's
Application. . 365-66; App. P, 039-40, The Association does not hold any water
rights as to Missouri: Elk Point aquifer; however, it does hold two water rights permits
related o a separate water source, the Missoun River to divert water from the Missoun
River into McCook Lake onoccazion. [dl: ¢f R 172 (25:11-23% App. P. 59, The
Associmtion alleged that gramtmg Dakota Bay’s application related to the Missouri; Elk
Point aquifer would impair the Association’s water rights to divert water from the
Miszouri River inte McCook Lake, R. 365-66; of R, 172-T3,

Om Aungust 2, 2023, the Board held a hearing on the ments of Dakota Bay's

Application where it “considered the testimony and exhibits presented and all records



and documents on file....” K 806-19 App. F. 006, At the hearing. the Board received
testimony from Water Rights Program Engimeer Nakaila Steen, who authored the Report
to the Chief Engineer. Mr. Chicoine, and a reprézentative of 8DGEFP. The Board also
heard brief testimony from mmother mdivadual, Dirk Lohry, called by the Association,
After its consideration of the evidence, the Board issued an oral ruling approving
Dakota Bay's Application, R, 222-24; App. P 69-71. The Board issued its Findings of
Fact and Conclusions of Law, and & Proposed Final Decision on October 12, 2023, after
the parties had the opportunity to provide written objections. comments, or alterative
to those documents. B. 806-19. The Board ultimately concluded that “the record m s
entirety including the exlubits, expert testimony, and testimony of the witnesses is
sufficient to support the Board s coneluzion that the statutory requirements set for in
SDCL § 46-2A-9 have been satisfied”™ by Dakota Bay, and it granted the Applcation.
.. App. P OD4.

The Association appealed the Board's decision to the cireuit court om November
13, 2023, and on July 2, 2024, the circuit count issued a Memorandum Decision
affirming the Board’s Decision. R, 29, 1019-26 The circuit court filed its Final
Dectsion and Order on July 17, 2024, R. 1027, The Association has now appealed the
cireuit court’s decision,

ARGUMENT

The circuit conrt correctly affirmed the Board's Decision granting Dakota Bay's
Water Permit Application No. 8744-3.

“In reviewing an agency ruling, [this Court] appl[ies] the same standard as the

cirewit court. with no assumption that the court’s ultimate decision was correct.” [n re



CC License Corp., 2001 5.D. 32,9 8, 623 N.W.2d 474, 479. To that end,
admimstrative appeals are reviewed i accond with SDCL 1-26-36. “A review of an
administrative agency's decizion requires this Court to give great weight to the findings
made and inferences drawn by an agency on questions of fact.” fn re Pooled Advoc. Tr,
2012 8.D. 24, 7149, 813 N.W.2d 130, 146 {quoting Snelling v 50. Dep't of Soc. Servs.,
2000 8.0 24, 9 13, 780 N.W2d 472, 477). “We will reverse an agency's decision only
if it 15 “clearly ermoneous m light of the entire evidence in the record."™ fd. “However,
statutory interpretation and other questions of law within an admmistrative appeal are
reviewed under the de novo standard of review.” Id

The Board, and at times, the Chief Engineer of the Water Rights Program of the
South Dakota Department of Agriculture and Natural Resources, is responsible for the
msuance of water rights permits under SDCL chapter 46-1 et. seq. See, e g, SDCL 46-
1-14; 46-1-16; 46-2-11, Purssant to SDCL 46-2A-9, the Board may issue a water rights
permit if (1) “there is reasonable probability that unappropriated water is available for
the applicant’s proposed use™ (2) “the proposed diversion can be developed without
unfawful impairment of existing domestic water uses and water rights™; (3) “the
proposad use 15 a beneficial use™; and (4) “the permit is in the public interest as
pertaing to matters within the regulatory authority of the Water Management Board].|™
If the Board finds that these requirements have been met, the Board 15 required to
approve the permit. See SDCL 46-2A-T. The Association does not appeal the Board s
findings or decision as it relates to requiremeants ong or two, as deseribed above, so only

requirements threée and four require analysis. See Appellant’s Brief at 4. 6.



The eircuit court correctly determined that sufficient evidence was presented to

the Board to support ifs conclusion that the Application s proposed use (s for a

beneficial use in the public interest, thus satisfiing requirements three and four,

Element three for the issuance of a water night permit, requires that the proposed
use in the application be for a beneficial use. SDCL 46-2A-9. A “beneficial use™ i3
“any use of water within or outside the state, that is reasonable and useful and beneficial
to the appropriator, and ot the same time s consistent with the interests of the public of
this state in the best utilization of water supplies.”™ SDCL 46-1-6(3). Notably. the
defimtion of “benelicial use™ incorporates a “public interest™ element, and thus, the
third and fourth requirements are intertwined. Element four requares that “the permit is
it the public mterest as i pertams o matiers within the regulatory authority of the Water
Management Board ™ SDCL 46-2A-%. The circuit court noted that the Appellant
Asgociation did not dispute that the greater access the canal would provide to the public
for recreation activities is in the public interest. R. 1025,

The Board, in making the determination that the use of water is of beneficial use
and in the public interest, considered evidence presented at the hearing. including the
testimony from Dakota Bay's Chicoine, applicant and property owner; Kip Rounds,
regional supervisor for the South Dakota Department of Game, Fish and Parks; Dirk
Lohry;, and the Water Rights Program Engineer. Sege gererally Final Decision; App. P
006-19: R. 110; App. P- 058, The Board also consadered multiple exhibits and
additional reports. R. R06; App. P. (06, Pursuant to Chicoine’s testimony, Dakota Bay's
overarching project 15 1o construct a canal “to provide lake access for current residents,

potential future residents, and the public.” R. 826 App. P. 011. Water rights from the



Mis=ouri; Elk Poit aguifer will be put to beneficial use to initially fill the canal and 1o
maintain the integrity of the clay liner. See id; R.21. App. F. 061, Chicoine also
testified as to the intended installation of a public access dock and that the water will be
used for recreational purposes. R 97 ( 41:1-6), App. P. 064 R, 96. Chicome testified
Dakota Bay's canal will provide better access to MoCook Lake from Dakota Bay's
property and to fifteen already-existing homes along the other side of the canal, R..90,
App. B 060 B. 107, App. P 063, Chicome testified aboul hig intentions and plans of
mslalling & public boat ramp, which will allow the public better access to MceCook Lake
m general, withowt a fee for lake access and providing For and better parking, R, 90-91;
App. P 06061, Chicoine also testified that his property would possably realize an
merease in value if the water permit is gramted. B 95; App. P. (062,

Testimony from Mr. Rounds with SDGFP also supports that the third and fourth
requirements have been met, Mr. Rounds testified that the water permit and the water
use would provide a means to prevent the canal liner from drving out. fd. Mr. Rounds
also testified that the water use would not onlv benefit Mr, Chicoine, but evervbody. R,
115-16; App. F. 068-69,

Importantly, nong of the above pomts were refuted by the Association, and the
cireuit court noted that on appeal. the Appellant Association did not dispute that the
greater aceess the canal would provide to the public for recreation activities 15 n the
public interest. R. 1025, At the hearing before the Board, Lohry was the only witness
called by the Association, and Lohry’s testimony only consisted of one substantive
answer, See K. 120-123 (64:9-67:18): App. P 0T0-72. That one answer was speculative

and carried limited, if any. weight to the ultimate question of whether Dakota Bay’s

10



application met the four requirements.* ee id,

Appellant Association’s only argument to both the cireuit court and this Court
sugoests that the canal at issue would provide a beneficial use in the public interest, but
it argues that the benefit may not be recognized 1f the canal 15 nat viable. See
Appellant’s Briel' at 7-8. The circuit court found that the viability of the project is
relevant to the public interest consideration, and noted that the expent testimony before
the Board was sufficient evidence 1o support the Board’s finding that neighboring
property rights and witerests would not be unlawiully harmed by the project. R, 1023,
The Association has failed o point this Court or the circuit court oy evidence before
the Board to show that the project would not be viable or that the Board’s finding that
the proposed project would be a beneficial use for public interest was erroneous, [
10246.

Ultimately, the record in its entirety, including exhibits and testimony of the
witnesses, supports that the Board did not clearly err in finding that the proposed use of
the water is a beneficial use and in the public’s interest, and the circuit court correctly
affirmed the Board’s decision in issuing Permit Application No, 8744-3, R, 1019-26,
App. P 006 and 019,

CONCLUSION
When considering the facts that were effectively indisputed, the Board correctly

granted Dakota Bay's pernnt application.  The Board's Decision that the requested

* It appears that the question was most related to the Association’s (misplaced)
contention that granting the permit would unlawtully impair the Association’s water
rights, but as set forth above, the Association has not challenged the Board’s decision
on unlawful impairment. See R.122-24,

11



water permit ig for a bemeficial vse and is in the public interest was not clearly
erroneous, For the foregomg reasons, Appellee Dakota Bay respectfully requests this

Court to affirm the Board's Findings of Fact, Conclusions of faw, aind Decision,

Respectfully submitted this 30" day of December, 2024,

GUNDERSON, PALMER, NELSON TIGGES, BOTTARO & LESEMANN,
& ASHMORE, LLP LLP
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STATE OF SOUTH DAKOTA
DEPARTMENT OF AGRICULTURE AND NATURAL RESOURCES

WATER MANAGEMENT BOARD

) FINDINGS OF FACT,
IN THE MATTER OF WATER. FERMIT | CONCLUSIONS OF LAW
APPLICATION NO. 8744-3, DAKOTA ) AND DECISION
BAY, LLC, )

This matter came before the South Dakota Water Management Board for
hearing on August 2, 2023, Board members Pegey Dizon, Rodney Freeman,
Tim Bjork, Leo Holzbauer, end Bill Larson attended the hearing and heard the
evidence presented. Applicant, Dakota Bay was represented by Dean A,
Fankhauser and Stacy R. Hegge. Petitioner, McCook Lake Recreation Area
Association (Association), was represented by John M. Hines, Ann F. Mines
Bailey represented the Department of Agriculture and Natural Resources,
Water Rights Program (Program) and the Chiel Engineer.

The Board, having considered the testimony and exhibits presented and
all records and documents oo file and having entered its oral decision and
rulings on the parties’ submissions, now enters the following:

A, FINDINGS OF FACT
1. On March 29, 2023, the Program received Water Permit
Application No, 8744-3 from Michael Chicoine on behalf of Dakota Bay
seclking an appropriation of 28,6 acre-feet of water [or the first year and 7,99
acre-feet of water per year thercafter at a maximum diversion rate of 1.55

cubic feet of water per second (cfs) from one existing well completed into the
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Missouri: Elk Point aguifer for recreational use for an initial fill of a canal to
be construcied along southeast shore of MeCook Lake and therealter to cover
losaes due to evaporation and seepage. The well is located in the EWGSEY
Sec. 16 TBON-R48W and is permitted for irrigation use under Water Permit
No. 6557-3.

2. The Chief Engineer, Eric Gronlund, recommended approval of the
application subject to qualifications,

3. Notice of Water Permit Application No. 8744-3 was timely
advertised on June 1, 2023, in The Leader-Courier (Union County) and the
Yankton Daily Press and Dakotan (Yankton County) and posted on the DANR
website.

4.  Water Rights received a timely petition in opposition to Water
Permit Application No. 8744-3 from the Association on June 12, 2023,

. The matter was scheduled to be heard by the Water Management
Board during its July 12, 2023 meeting. A reguest for an automatic delay
was made and the July 12 hearing was delayed.

&, The Chief Engineer moved for a apecial meeting so that this
matter could be heard in conjunction with the Association’s petition for
declaratory ruling which requested in part that the Board rule that Dakota
Bay’s project required a permit appropriating the waters of McCook Lale,

Y.  Water Permit Application No. 8744-3 is a new water permit
application which requires a determination pursuant to SDCL § 46-2A-9

whether there is a reasonable probability that unappropriated water is
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available for the proposed use, whether the proposed use would impair
existing domestic water uses and water rights, whether the use would be a
beneficial use, and whether the proposed use is in the public interest
pertaining to matters of public interest within the regulatory authority of the
Water Management Board.

8. The Association holds a permit/ right for the appropriation of
water from the Missouri River to be pumped into MeCook Lake for the
purpose of recreation to stabilize lake levels.

9, Makaila Steen, a natural resources engineer with Water Rights,
performed a technical review of the application, and prepared a report. Ms,
Steen provided expert testimony regarding the technical review of the
application to the Board.

10, The Missouri: Elkk Point aquifer is composed of glacial outwash
consisting of fine sand to very coarse gravel, Within the State of South
Dakota, the aquifer underlics approximately 219,100 acres in Clay, Union,
and Yankton Counties., At the time of completion, aguifer material at the
proposed point of diversion was approximately 95 feet thick. The aguifer
varies from unconfined to confined conditions but generally behaves as an
unconfined aquifer. At the point of diversion, the aquifer is under confined
conditions with the existing well completion report demonstrating an artesian
head pressure of approximately 40 feet at the time the well was constructed.

11.  The Missouri: Elk Point aquifer receives recharge through

infiltration of precipitation and from seepage from the Big Sioux, James,
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Missouri, and Vermillion rivers and inflow from the Lower Vermillion-
Missouri, Lower James-Missouri, Big Sioux, and Dakota aquifers, The best
information available regarding recharge to the Missouri: Elk Point aquifer
includes two studics: One based upon the observation well data and the
other involving induced recharge to the aquifer due to pumping by the Lewis
and Clark Regional Water System. The combined total of the estimated
average annual recharge equals approximately 114,593.9 acre-feet of water
PEr Vear,

12, Ms. Steen calculated withdrawsls from the Missouri: Elk Point
aguifer in South Dakota to be approximately 100,591 acre-feet per vear,
meluding water reserved by future use permits and requested by this
application,

13. Ms. Steen further testified that there are 36 cbservation wells
completed into the Missouri: Elk Point aquifer. A review of the data from
those observation wells indicates that the agquifer is responding to climatic
conditions and that natural discharge is available for capture, Several of the
observation wells located near the Missouri River indicate a gradual
downward trend. Ms. Steen testified that the downward trend is a result of
the lowering of the water table due to the entrenchment ([decpening of the
channel and/or widening of the bed) of the Missouri River and not evidence of
over-appropriation of the aguifer,

14, Ms, Steen testified it is her conclusion that, based upon her

review of the best information available regarding recharge to the aguifer,

4

App. P. 009



existing water rights, and the observation well data, there is sufficient
unappropriated water available to satisfy this application.

15,  There were 647 existing water rights/permits authorized to
withdraw water from the Missouri: Elk Point aguifer in South Dakota at the
time this application was submitted.

16. Ms. Bteen testified that the nearest existing domestic well on
record is located approximately 0.25 miles south of the proposed point of
diversion and owned by Mr. Chicoine. The next neares: domestic well not
owned by the applicant is located approximately 0.3 miles northwest of the
proposed point of diversion.

17.  The nearest existing water rights are three separate water
rights/permits each located approximately one mile from the proposed point
of diversion: One to the west and two to the southeast.

18, The nearest observation well is located approximately 0.6 miles
from the proposed point of diversion,

19. Ms. Steen testified that the Missouri: Elk Point aquifer is a
tremendous resource and given the saturated thickness of the aquifer in the
area of the proposed point of diversion and relatively small volume requested
by this application, there is a reasonable probability that the application
could be developed without unlawful impairment to existing demestic uses
and water rights. Bolstering her conclusion is that this point of diversion has
been operating with the same rate of diversion under the irrigation permit

since 2005 and there is no history of complaints.

B
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20,  Ms. Steen further testified that in her expert opinion an unlawful
inpairment will first occur in the source from which the appropriation is
made.

21, The Board finds Ms, Steen to be a credible expert witness and
that these Findings of Fact are supported by the evidence presented including
Ms. Steen's testimony and the reports and exhibits which she prepared
and /or upon which she relied.

22. The Board received testimony from Michael Chicoine who sought
the application on behalfl of Dakota Bay, Mr. Chicoine testified that he has
applied for a shoreline alteration permit from the South Dakota Department
of Game, Fish and Parks. He plans to construct a canal stemming off
McCook Lake to provide lake access for current residents, potential future
residents, and the public. Mr. Chicoine provided testimony regarding the
comstruction of the canal which inchades an 18-inch fat, clay liner.

23, Kip Rounds, regional supervisor with the South Dakota
Department of Game, Fish and Parks, also provided testimony to the Board.
Mr, Rounds testified that be is familiar with Mr. Chicoine's shoreline
alteration application and the proposed canal project. Mr. Rounds testified
that the Department of Game, Fish and Parks has concerns thal if the canal
liner were to dry out, the integrity of the liner and ability to reduce seepage
would be compromised.

24. The Board also received testimony from Dirk Lohry, Mr. Lohry

testified that the Association will bear the burden of filling the canal should
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Mr. Chicoine's well fail, or wator is not pumpoed under this proposed
appropriation.

25, Petitioner did not submit sufficient evidence through expert
opinions, testimony, ot other evidence that would support a determination
that there 15 a nat reasonable probability that there is unappropriated water
available, that there would be an unlawful impairment should the application
be granted, that this appropriation is not a beneficial use of water, or that it
is not in the public interest.

26, The Board finds that, based upon the best information
reasonably available, the factors of SDCL § 46-2A-9 are satisfied.

27, The evidence establishes that there 18 unappropriated water
avatlable i the Missouri: Elk Point aquifer to satisfy this application.

28, The evidence establishes the proposed diversion would not
unlawfully impair existing domestic water uses ar water rights,

29, The Board further finds that the proposed use of the water for
recreation, to fill the proposed canal and replace losses of water due to
evaporation or seepage, constitutes a beneficial use.

30. The Board further finds that placing the water to this beneficial
usge is in the public interest,

3l.  Any finding of fact more properly designated as a conclusion of
law shall be treated as such.

B. OBJECTIONS TO FINDINGS OF FACT

App. P. 012



Water Rights filed Proposed Findings of Fact and the Petitioner filed
ohjections and proposed alternate findings. In compliance with SDCL § 1-26-
25, Petitioner's Objections to the Proposed Findings of Fact are accepted,
modified, or rejecied as follows:

1. The Association objects to Paragraph 20 of the Proposed Findings
asgerting that “SDCL § 46-2A-9 does not limit analysis of unlawful
impairment to the same water source,” There is ample evidence set forth
in the record generally and especially by the expert testimony of Nakaila
Steen and Exhibits 600 and 605 to support the Board's conclusion that the
proposed diversion would not unlawfully impair existing domestic water
uses or water rig-hts. No alternative Finding 8 proposed. Petitioner's
ohjection is noted.

2. The Association objects to Paragraph 25 of the proposed Findings and
asserts that the applicant, Dakota Bay, LLC /Michaecl Chicoine, failed
to carry their burden to prove that the requirements set forth in SDCL
§16-2A-8 have been met. There is ample evidence set forth in the
record generally and especially in Exhibits 600, 603, 604, and 6035,
along with the expert testimony of NaNakila Steen and the testimony
of Applicant Michael Chicoine to support the Board’s conclusion that 5
the statutory requirements set forth in SDCL §46-2A-9 have been |
satisfied. |

3. The Association objects to Paragrapha 26, 28, and 30 of the propossd '!
Findings and asserts as support:

a8
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Dakota Bay, LLC /Michael Chicoine provided no evidence
that the Association's water rights would not be unlawfully
impaired. Mr. Chicoine’s failure to provide engineering or
technical specifications for his "canal’ provides no basis for
the Board to conclude the proposed water use will be
beneficial. Mr. Chicoine's unsupported testimony regarding
his intent to create public access is legally insufficient for the
Board to conclude that the use is in the public interesi.
Contrary to this assertion, the record in its entiretly including the
exhibits, expert testimony, and testimony of the witnesses is sufficient
to support the Board's conclusion that the statutory requirements set

forth in SDCL §46-2A-9 have been satisfied. i

C. CONCLUSIONS OF LAW

Basged on the foregoing Findings of Fact, the Board makes the following
Conclusions of Law;

l.  The Board has jurisdiction over this matter. The application falls
within the Board's responsibility over water appropriation and regulation in
Title 46.

2. Publication was properly made, and the Notices of Hearing were
properly issued pursuant to SDCL § 46-2A-4,

a. The Chief Engineer recommended granting the application. The
recommendation, however, is not binding on the Board. SDCL § 46-24-4(8).

4. The applicant is required to satisfy each of the factors set forth in
SDCL § 46-2A-9,

= The Board concludes that the applicant has satisfied each of the

[actors set forth in SDCL § 46-2A-9,

|
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f. South Dakota Codified Law, section 46-2A-9 provides that a permit
tn appropriate water may be issued “only if there is reasonable probability that
there is unappropriated water available for the applicant's proposed nse, that
the proposed diversion can be developed without unlawful impairment of
existing domestic uses and water rights and that the proposed use is a
beneficial nse and in the public interest as it pertains to matters of public
interest within the regulatory authority of the Water Management Board as
defined by §§ 46-2-9 and 46-2-11." Each of these factors must be met and the
permit must be denied if the applicent does not meet its burden of proof on any
one of them,

7. The first factor for consideration under SDCL § 46-2A-9 is whether
there is water available for the appropriation. Determination of water
availability includes consideration of the criteria in SDCL § 46-6-3.1 pertaining
to recharge fwithdrawal: whether *according to the best information
reasonably available, it is probable that the quantity of water withdrawn
annually from a groundwater source will exceed the guantity of the average
estimated annual recharge of water to the groundwater source.”

B. South Dekota Codified Law, section 46-6-3.1 provides an exception
to the recharge /withdrawal limitation, It states in pertinent part, “lajn
application may be approved, however, for withdrawals of groundwater from
any groundwater formation older than or stratipraphically lower than the
greenhorn formation in excess of the estimated average annual recharge for use

by water distribution systems.” The Missouri: Elk Point aquifer is not older
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and stratigraphically lower than the Greenhorn Formation. Additionally, the
permit is not for use in a water distribution system. Thus, the appropriation
may 1ot be granted if the withdrawal would exceed the estimated annual
recharge.

9. The Board conchudes it is not probable withdrawals from the
aquifer would exceed recharge to the aguifer in violation of SDCL § 46-6-3.1 if
the application is granted.

10. The Board concludes there is a reasonable probability that there is
unappropriated water available to fullill the amount requested by the
application.

11. The second requirement of SDCL § 46-2A-9 is that the proposed
water use may not unlawfully impair existing domestic nses and water rights.
The proposed diversion can be developed without unlawful impairment of
existing water rights or domestic water uses.

12, The third element set forth in SDCL § 46-24-9 18 whether the use
of water would be a beneficial use: one that is reasonable and useful and
beneficial to the appropriator and also cotsistent with the interest of the public
in the best utilization of water supplies under SDCL § 46-1-6(3). The proposed
use for recreation is a beneficial use,

13. The fourth requirement of SDCL § 456-2A-9 concerns the public
interest. The proposed use of the water must be "consistent with the interests

of the public of this state in the best utilization of water supplies.” SDCL '

11

App. P. 016 -;



§ 6-1-6{3). The Board concludes that this appropriation of water for recreation
is in the public interest,
14,  Any conclusion of law more properly designated as a finding of fact
shall be treated as such,
D. OBJECTIONS TO CONCLUSIONS OF LAW
Water Rights filed Proposed Conclusions of Law and Petitioner filed
objections to the proposed eonclusions of law, In compliance with SDCL § 1-26-
25, Petitioner’s Objectiona to the Propesed Conclusions of Law are accepted,
maodified, or rejected as follows:
1. The Association objects to Paragraph 3 of the proposed Conclusons of
Law and asserts that the “applicant provided insufficient evidence of the
factors set forth in SDCL § 46-2A-8.7 Contrary to this assertion, the record
in its entirety including the exhibits, expert testimony, and teetimony of
the witnesses is aufficient to support the Board's conclusion that the
stalutory requirements set forth in STHL §46-2A-9 have been satisfied,
2. The Association objects to Paragraph 11 of the proposed Conclusions of
Law and asserts that the purpose of the proposed water use. . will
unlewfully impair the Association's existing wator rights " Thia assertion
iz inconsistent with the evidence in the record specifically, Exhibita 600,

604, 604, and 605 and the expert testimony of NaNakila Steen.

o

. The Association ohjects to Paragraphs 12 and 13 of the proposed
Conclustons of Law and asserts no “evidence was presented regarding the

design or specifications of the "canal”; thus, the Board has no basis to
12
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conelude that the proposed vuse is reasonable, beneficial, or m the public

interest.” Beneficial use is defined in SDCL §46-1-6(3) as:
"any use of water within or outside the atale, that is reasonable
and useful and benaficial to the appropriator, and at the same
time is eonsistent with the interests of the public of this state in
the best utilization of water supplies.”

EDCL §46-1-1 farther statos that the:
“people of the state have a paramonnt interest in the use of all
the water of the state and thet the state shall determine what
water of the state, surface and underground, can be convertad to
public use or controlled for public protection,

The record in its entirety including the exhibits and testimony of the

witnesses is sufficient to support the Board's conclusion that the proposed

{recreational) use as set forth in the application is reazonable, in the

public interest and is beneficial to the appropriator,

The Association objected to the proposed Findings of Pact, Conclusions of
Law, and Final Decision in that the decision and states that:
"because the Board voted at its hearing that approval of Water
Permit No. 8744-3 would be conditioned on requirements sat by
the Chief Engineer pertaining to the water use, The proposed
decision containe no sueh requirements, and thus the proposed
decision fails to comply with the Board's ruling.”
Contrary to thie assertion, the minutes show that there was a "Motion by
Bjork, seconded by Freeman, to approve Water Permit Application No.
B7d4-3, Dakota Bay, subject to the gualifications set forth by the Chief

Engineer” The gqualifications are set out in full in the “Report of Chief
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Engineer for Water Permit Application 8744-3, Dakota Bay” which was
admitted into evidence as part of Exhibit 800,
D. FINAL DECISION

Based on the foregoing Findings of Fact and Conclusions of Law, the
Board enters its determination that Water Permit Application No, 8744-3 is
granted with the following gualifications:

1. The well approved under Water Permit No. 8744-3 is located near
domestic wells and other wells which may obtain water from the same aguifer.
Water withdrawals shall be controlled so there is not a reduction of needed
water supplies in adequate domestic wells or in adequate wells having prior
water rights.

2. The Permit helder shall report to the Chief Engineer annually the
amount of water withdrawn from the Missouri: Elk Point aquifer.

3. Water Permit No, B744-3 authorizes a total diversion of up to 28.6
acre-feet of water the first yesr when use begins and then up to 7.99 acre-feet
annually from the Missouri: Elk Point aquifer,

Dated this 12 __ day of October, 2023,

BY THE BOARD:

BIl Lapson

Bill Larsom (Oct 12, 2023 16:40 COT)

William Larson, Chairman
South Dakota Water Management Board

w——
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STATE OF SOUTH DAEKOTA ) N CIRCUIT COURT
AR

COUNTY OF UNION } FIRST JUDICIAL CIRCUIT
IN THE MATTER OF WATER PERMIT CASE NO. 63CIV23-000172
APPLICATION NO. 8744-3, DAKOTA
BAY. LLC, NOTICE OF APPEAL

COMES NOW the AppellantPetitioner, MceCook Lake Recreation Area Association, and
hereby appeals to the Circuit Court for the First Judicial Circuit, Union County, South Dakota the
Findings of Fact, Conclusions of Law, and Decision of the South Dakota Department of
Agriculture and Natural Resources Water Management Board dated October 12, 2023, with a
MNotice of Entry of Order dated November 1, 2023, attached hereto as Exhibit A, The other
interested parties are Dakota Bay, LLC, Michael Chicoine, the Water Manapement Board, the
Water Rights Program, and the South Dakota Attomey General’s Office.

Drated this 13th day of November, 2023,

CRARY, HUFF, RINGGENBER(G,
HARTNETT & STORM, P.C.

w SN

David C. Briese

Jobn M. Hines

329 Pierce Street, Suite 200
Sioux City, IA 51011

(712) 224-7550 phone
Ei’l!] 1‘."‘."415:]5 fax

jhmmm
ATTORNEYS FOR APPELLANT/
PETITIONER
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CERTIFICATE OF SERVICE
David C. Briese, attorney for the Petitioner, hereby certifies that a true and correct copy
of the foregoing Application for Stay was served by U.S. Mail upon the follewing on the 13th
day of Movember, 2023;

Dakota Bay, LLC

t/o Dean Fankhauser, Attorney for Dakota Bay, LLC
613 Pierce Streat

Sioux City, [A 31101

Dakota Bay, LLC
32926 482nd Ave.
Jefferson, 8D 57038

Michael Chicoine
32926 482nd Ave.
fefferson, S0 5TO38

Michacl Chicoine

c/o Dean Fankhauser, Attomey for Michael Chicoine
613 Pierce Street

Sioux City, IA 51101

David M. McVey

Assistant Attorney General

Antorney for Water Management Board
1302 East Highway 14, Suile 1

Pierre, ST 57501

Water Management Board
Atin: Eric Gronlund

Joe Foss Building

523 E. Capitol Ave
Pierre, 8D 57501

Water Rights Program

c/o South Dakota Department of Agriculture and Natural Resources—{Office of Water
523 E. Capitol Ave.

Pierre, SD 57501
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ﬁmmﬁxﬂhmfhmnmmmﬂuhﬁﬁﬂm
1302 East Highway 14, Suits 1

Pierre, 8D 57501
Ll P

David C. Enﬁa
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DEPARTMENT of AGRICULTURE
and NATURAL RESOURCES

SRR JOE FOSS BUILDING
523 E. CAPITOL AVE
A PIERRE SD 57501-3182
danr.sd gov
MNovember 1, 2023
NOTICE OF ENTRY OF ORDER
TO: Stacy R. Hegge, Attormey for Dakota Bay  Dean A. Fankhauser, Aftorney for Dakota Bay
111 W. Capitol Ave., Suite #230 PO Box 1557
Pierre S 57501 Siowme City 1A 51102
Charles MeGuigan, Deputy Attorney John M. Hines, Atomney for McCook Lake
General Recreation Arsa Association
1302 East Highway 14, Suite 1 PO Box 27
Pieme SD 57501-8501 Sioux City LA 51102

o

FROM: Ron Duvall, Engineer 11] y
S DANE, Water Rights Program

SUBJECT: MNaotice of Entry of Order concerning Adoption Findings of Fact, Conclusions of Law and Fingl
Diecision in the matter of Water Permit Application No. §744-3, Dakota Bay

Motice is hereby given that on the 4th day of October 2023, the South Dakota Water Managemeni Board

entered ite Findings of Fact, Conclusions of Law, and Fmal Decision in the above-entitled maticr. Enclosed is

the signed I-mdmgs of Fact, Cnnr.]umnus of Law au:l I'maj Demmn a;duph:ﬁ by the Board. Due o placement of
L kb 2023 mailing being refurned to

South Dakota statutes provide that decisions of the Board may be appealed to the Courts. MNotice of appeal of
the Board's decision must be filed within thirty days of this notice and be in accordance with procedurcs
established in SDCL 1-26-31.

Enclosure

¢: David McVey, Water Management Board Counsel
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STATE OF SOUTH DAKOTA
DEPARTMENT OF AGRICULTURE AND NATURAL RESOURCES

WATER MANAGEMENT BOARD

| FINDINGS OF FACT,
IN THE MATTER OF WATER PERMIT | CONCLUSIONS OF LAW
APPLICATION NO. 8744-3, DAKOTA ) AND DECISION

BAY, LLC, )

This matter came before the South Dalota Water Management Board for
hearing on August 2, 2023. Board members Peggy Dixon, Rodney Freeman,
Tim Bjork, Leo Holzbauer, and Bill Larson attended the hearing and heard the
evidence presented. Applicant, Dakota Bay was represented by Dean A.
Fankhauser and Stacy R. Hegge, Petitioner, McCook Lake Recreation Area
Association (Association), was represented by John M. Hines. Ann F. Mines
Bailey represented the Department of Agriculture and Natural Resources,
Water Rights Program {Program) and the Chief Engineer,

The Board, having considered the testimony and exhibits presented and
all records and documents on file and having entered its oral decision and
rulings on the parties’ submissions, now enters the following:

A. FINDINGS OF FACT
1. On March 29, 2023, the Program received Water Permit
Application No. 8744-3 from Michael Chicoine on behalfl of Dakota Bay
seeking an appropriation of 28.6 acre-feet of water for the first year and 7.99
acre-feet of water per year thereafter al a maximum diversion rate of 1.55

cubie feet of water per second [cfs} from one exdsting well completed into the
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Missouri: Elk Point aguifer for recreational use for an initial fill of a canal to
be constructed along southeast shore of McCoolk Lake and theresfter to cover
losges due to evaporation and seepage. The well is located in the EVGSEY
Sec. 16 TEON-R48W and is permitted for irrigation use under Water Permit
Mo, 6557-3.

2.  The Chief Engincer, Etic Gronlund, recommended approval of the
application subject to qualifications.

3. Notice of Water Permit Application No. 8744-3 was timely
gdvertised on June 1, 2023, in The Leader-Courier (Union County) and the
Yankton Daily Press and Dakotan (Yankton County} and poated on the DANR
website,

4. Water Rights received a timely petition in opposition to Water
Permit Application No. 8744-3 from the Association on June 12, 3023,

5. The matter was scheduled to be heard by the Water Managemeni
Board during its July 12, 2023 meeting. A reqguest lor an automatic delay
was made and the July 12 hearing was delayed.

6. The Chief Engineer moved for a special meeting so that this
matter could be heard in conjunction with the Association's petition for
declaratory ruling which requested in part that the Board rule that Dakota
Bay's project required a permit appropriating the waters of MceCook Lake,

e Water Permit Application No. B744-3 i8 a new water perrmit
application which requires a determination pursuant to SDCL § 46-2A-9

whether there is a reasonable probability that unappropriated water is
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ayailable for the proposed use, whether the proposed use would impair
existing domestic water uses and water rights, whether the use would be a
beneficis]l use, and whether the proposed use is in the public interest
pertaining to matters of public interest within the regulatory authority of the
Water Management Board.

8.  The Association holds a permit/right for the appropriation of
water from the Missouri River to be pumped into McCook Lake for the
purpose of recreation to stabilize lake levels.

Q. Makaila Steen, a natural resources engineer with Water Rights,
performed a technical review of the application, and prepared a report. Ms.
Steen provided expert testimony regarding the technical review of the
applcation to the Board.

10. The Mizsouri: Elk Point aguifer is composed of glacial outwash
consisting of finc sand to very coarse gravel. Within the State of South
Dakota, the aguifer underlies approxdmately 219,100 acres in Clay, Urdon,
and Yankton Counties. At the time of completion, aquifer material at the
proposed point of diversion was approximately 95 feet thick. The aquifer
varies from unconfined to confined conditions but generslly behaves as an
unconfined aquifer. At the point of diversion, the aquifer is under confined
conditions with the existing well completion repert demonstrating an artesian
head pressure of approximately 40 feet at the time the well was constructed.

11. The Missouri: Elk Point aquifer receives recharge through

infiltration of precipitation and from seepage from the Big Sioux, James,
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Missouri, and Vermillion rivers and inflow from the Lower Vermillion-
Missouri, Lower James- Missouri, Big Sioux, and Dakota aguifers. The best
information available regarding recharge to the Missouri: Elk Point aguifer
includes two studies: One based upon the observation well data and the
other involving induced recharge to the aquifer due to pumping by the Lewis
and Clark Regional Water Byastem. The combined total of the estimated
average annual recharge equals approximately 114,593.9 acre-feet of water
P Year,

12. Ms, Steen calculated withdrawals from the Missouri: Elk Point
aguifer in Bouth Dakota to be approxdmately 100,591 acre-feet per year,
including water reserved by finnire use permits and requested by this

13. Ms. Bteen further testified that there are 36 observation wells
completed into the Missouri: Elk Point aquifer. A review of the data from
those observation wells indicates that the aquifer is responding to climatic
conditions and that natural discharge is available for capture. Several of the
observation wells located near the Missouri River indicate a gradual
downward trend. Ms. Steen testified that the downward trend is & result of
the lowering of the water table due to the entrenchment (deepening of the
channel and /or widenung of the bed) of the Missour] River and not evidence of
over-appropriation of the aguifer,

14. Mas. Steen tostified it is her conclusion that, based upon her
review of the best information available regarding recharge to the aguifer,

4

App. P.027



existing water rights, and the observation well data, there ls sulficient
unappropriated water available to satisfy this applcation.

15. There were 647 existing water rights/permita authorized to
withdraw water from the Missouri: Elk Point aquifer in South Dakots at the
time this application was submitted.

16. Ms. Steen testified that the nearest existing domestic well on
record is located approximately 0.25 miles south of the proposed point of
diversion and owned by Mr. Chicoine. The next nearest domestic well not
owned by the applicant is located approximately 0.3 miles northwest of the
proposed point of diversion.

17. The nearesl existing water righis are three separate water
rights/permits each located approximately one mile from the proposed paoint
of diversion: One to the west and two to the southeast.

18. The nearest obgervation well is located approximately 0.6 miles
from the proposed point of diversion.

19. Ms, Steen testified that the Missouri: Elk Point aquifer is a
tremendous resource and given the saturated thickness of the aquifer n the
area of the proposed point of diversion and relatively small volume requested
by this application, there is a reasonable probability that the application
could be developed without unlawful impairment to existing domestic uses
and water rights. Bolstering her conclhusion is that this point of diversion has
been operating with the same rate of diversion under the irrigation permit

since 2005 and there is no histery of complaints.
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20. Ms. S8teen further testified that in her expert opinion an unlawful
impairment will first cccur in the source from which the appropriation is
made.

21. ‘The Board finde Ms. Steen to be a credible expert witness and
that these Findings of Fact are supported by the evidence presented including
Ms, Steen's testimony and the reports and exhibits which she prepared
and/or upon which she relied.

22, The Beard received testimony from Michael Chicoine who sought
the application on behalf of Dakota Bay. Mr, Chicoine teatified that he has
applied for a shoreline alteration permit from the South Dakota Department
of Game, Fish and Parks. He plans to construct a canal stemming off
McCoolk Lake to provide lake access for current residents, potential firture
residents, and the public. Mr, Chicoine provided testimony regarding the
construction of the canal which includes an 18-inch fat, clay liner.

23. HKip Founds, regional supervisor with the S8outh Dakota
Department of Game, Fish and Parks, also provided testimony to the Board.
Mr. Rounds testified that he is familiar with Mr. Chicoine’s shoreline
alteration application and the proposed canal project. Mr, Rounds testified
that the Department of Game, Fish and Parks has concerns that if the canal
liner were to dry out, the integrity of the liner and ability to reduce secpage
would be compromised.

24. The Board also received testimony from Dirk Lohry. Mr. Lohry
teatified that the Association will bear the burden of filling the canal should

5]
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Ms. Chicoine’s weil fail, or water is not pumped under this proposed
appropriation.

25,  Petitioner did not submit sufficient evidence through expert
opinions, testimony, or other evidence that would support a determination
that there is a not reasonabie probability that there is unappropriated water
available, that there would be an unlawful impairment should the application
be granted, that this appropriation is not a beneficial use of water, or that it
is not in the public interest.

26. The Board finds that, based upon the best information
reasonably available, the factors of SDCL § 46-2A-9 are satisfied,

27. The evidence establishes that there is unappropriated water
available in the Missouri: Elk Point aguifer to satisfy this application.

28. The evidence establishes the proposed diversion would not
unlawfully impair existing domestic water uses or water rights,

20, The Board further finda that the proposed usc of the water for
recreation, to fill the proposed canal and replace losses of water due to
evaporation or seepage, constitutes a beneficial use,

40. The Board further finds that placing the water to this beneficial
use is in the public interesl

31. Any finding of fact more properly designated as a conclusion of
law shall be treated as such.

B. OBJECTIONS TO FINDINGS OF FACT

App. P. 030



Water Rights filed Proposed Findings of Fact and the Petitioner fled
objections and proposed alternate findings. In complianee with SDCL § 1-26
28 Petitioner's Ohjections to the Proposed Findings of Fact are accepled,
modified, or rejected as follows:

1. The Assoriation objects to Paragraph 20 of the Proposed Findings
asserting that “SDCL § 46-2A-9 does not limit analysia of unlawful
impairment to the same water source.”" There is ample evidence set forth
in the record generally and especially by the expert testimony of Nak=zila
Steen and Exhibits 600 and 805 to support the Board's conclusion that the
proposed diversion would not unlawfully impair existing domestic water
uses or water rights, No alternative Finding is proposed. Petitioner's
objection 15 noted.

2. The Asscciation objects to Paragraph 25 of the proposed Findings and
asserts that the applicant, Dakota Bay, LLC /Michael Chicoine, [ailed
to carry their burden to prove that the requirements set forth in SDCL
§46-2A-9 have been met. There is ample evidence set forth in the
record generally and especially in Exhibits 600, 603, 604, and 603,
along with the expert testimony of NaNalkila Steen and the testimony
of Applicant Michael Chicoine to support the Board's conchasion that
the statutory requircments set forth in SDCL §46-2A-9 have been
satisfied.

3. The Association ohjects to Paragraphs 26, 28, and 30 of the proposed
Findings and asserts as support:

8
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Dakota Bay, LLC /Michasel Chicoine provided no evidence
that the Association's water rights would nntbeunhwfumr
impaired. Mr. Chicoine's failure to provide engineering or
technical specifications for his "canal” provides no basis for
the Board to conclhude the proposed water use will be
beneficial. Mr. Chicoine’s unsupported testimony regarding
his intent to create public access is legally insufficient for the
Board to conclude that the use is in the public interest.
Contrary to this assertion, the record in its entirety including the
exhibits, expert testimony, and testimony of the witnesses is sufficient
to support the Board's conclusion that the statutory requirements set

forth in SDCL §46-24-9 have been satisfied,

C. CONCLUSIONS OF LAW

Based on the foregoing Findings of Fact, the Board makes the following
Conclusions of Law:

1. The Board has jurisdiction over this matter. The application falls
within the Board's responsibility over water appropriation and regulation in
Title 465.

Z, Publication was properly made, and the Notices of Hearing were
properiy issued pursuant to SDCL § 46-2A-4.

3. The Chiel Engineer recommended granting the application, The
recomrmendation, however, is not binding on the Board, SDCL § 46-2A-4(8).

4.  The applicant is required to satisfy each of the factors set forth in
SDCL § 46-2A-9.

5. The Board concludes that the applicant has satisfied cach of the

factors set forth in SDCL E 46-2A-9.

10
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6. South Dakota Codified Law, sectiony 46-2A-9 provides that & permit
to appropriate water may be issued “only if there is reasonable probability that
there is unapproprinted water available for the applicant's proposed use, that
the proposed diversion can be developed without unlawful impairment of
existing domestic uses and water rights and that the proposed use is a
beneficial use and in the public interest as it pertains to matters of public
interest within the regulatory autherity of the Water Management Board as
defined by §8 46-2-9 and 46-2-11." Each of these factors must be met and the
permit must be dended if the applicant does not meet its burden of proof on any
one of them.

7. The firat factor for consideration under SDCL § 46-2A-9 is whether
there is water available for the appropriation. Determination of water
availability includes consideration of the criteria in SDCL § 46-6-3.1 pertaining
to recharge fwithdrawal: whether "according to the best informetion
reasonably available, it is probable that the guantity of water withdrawm
anrually from a groundwater source will exceed the quantity of the average
estimated annual recharge of water to the groundwater source.”

B. South Dakota Codified Law, section 46-6-3.1 provides an exception
to the recharge,/withdrawal limitation, Tt states in pertinent part, “[ajn
application may be approved, however, for withdrawals of groundwater from
any groundwater formation older than or stratigraphically lower than the
greenhorn formation in excess of the estimated average annual recharge for use

by water distribution systems.” The Missouri: Elk Point aguifer is not clder
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and stratigraphically lower than the Greenhorn Formation. Additionally, the
permit is not for use in & water distribution system. Thus, the appropriation
may not be granted if the withdrawal would exceed the estimated annual
recharge.

9.  The Board concludes it is not probable withdrawals from the
aquifer would exceed recharge to the aguifer in violation of SDCL § 46-6-3.1 if
the application is granted.

10. The Board concludes there is a reasonable probability that there is
unappropriated water available to fulfill the amount reguested by the
application.

11. The second requirement of SDCL § 46-2A-9 is that the proposed
water use may not unlawfully impair existing domestic uses and water rights,
The proposed diversion can be developed without unlawful impairment of
cxisting water rights or domestic water uses.

12. The third element aet forth in SDCL § 46-2A-0 is whether the use
of water would be a beneficial use: one that is reasonable and useful and
beneficial to the appropriator and also consistent with the interest of the public
in the best utilization of water supplies under SDCL § 46-1-6(3). The proposed
use for recreation is a beneficial use.

13. The fourth requirement of SDCL § 46-24-9 concerns the public
interest. The proposed use of the water must be “consistent with the interests
of the public of this state in the best utilization of water supplics." SDCL

11
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g &-1-6(3). The Board concludes that this appropriation of water for recreation
is in the public interest.
14, Any conclusion of law more properly designated as a finding of fact
shall be treated as such.
D. OBJECTIONS TO CONCLUSIONS OF LAW
Water Rights filed Proposed Conclusions of Law and Petitioner filed
objections to the proposed conclusions of law. In compliance with SDCL § 1-26-
25, Petitioner's Objections to the Proposed Conclusions of Law are accepted,
modified, or rejected as follows:
1. The Association objects to Paragraph 3 of the proposed Conclusions of
Law and asserts that the “applicant provided insufficient evidence of the
factora set forth in SDCL § 46-2A-9." Contrary to this assertion, the record
in ite entirety including the exhibits, expert testimony, and testimony of
the witnesses is sufficient to support the Board's comelusion that the
statutory requirements set forth in SDCL §46-2A-9 have been satisfied.
2. The Association objects to Paragraph 11 of the proposed Conclusiona of
Law and maserts that the purpose of the proposed water use... will
unlawfully impair the Association's exsting water rightse.” Thia assertion
is inconsistent with the evidence in the record epecifically, Exhibits 600,
804, 604, and 805 and the expert testimony of NaMakila Steen.
3. The Association objects to Paragraphs 12 and 13 of the proposed
Conclusions of Law and asserte no “evidence was presented regarding the

design or specifications of the "canal”; thus, the Board has no bagis to
12
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conclude that the proposed use is reasonable, beneficial, or in the publie
interest.” Beneficial uae is defined im SDCL §46-1-6(3) as:

“any use of water within or outside the state, that is reasonable
and useful and benefcial to the appropriator, and at the same
time is consiatent with the interests of the public of this state in
the beat utilization of water supplies.”

EDCL §4€-1-1 further states that the:

“pecple of the state have a paramount inkerest in the use of all
the water of the state and that the state shall determine what
water of the state, surface and underground, can be converted to
public use or controlled for public protection.

The record in its entirety including the exhibits and testimony of the
witnesses is sufficient to support the Board's conclusion that the proposed
{recreational) use as set forth in the spplication is reasonahble, in the

public interest and is beneficial to the appropriator.

. The Association objected to the proposed Findings of Fact, Conclusions of
Law, and Final Decision in that the decision and states that:
“hecause the Board voted at its hearing that approval of Water
Permit Mo, 8744-3 would be conditioned on requiremants set by
the Chief Engineer pertaining to the water use. The proposed
decision contains no such requirements, and thus the proposed
decision fails to comply with the Board's ruling.”
Contrary to this assertion, the minutes show that there was u “Mation by
Bjork, seconded by Freeman, to approve Water Permit Application No.
8744-3, Dakota Bay, subject to the qualifications set forth by the Chief

Engineer.” The qualifications are sat out in full in the “Report of Chiel
13
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Engineer for Water Permit Application 8744-3, Dakota Bay” which was
admittad into evidence as part of Exhibit G00.
. FINAL DECISION

Based on the foregeing Findings of Fact and Conclusions of Law, the
Board enters its determination that Water Permit Application No. 8744-3 is
granted with the following qualifications:

1.  The well approved under Water Permit No. 8744-3 is located near
domestic wells and other wells which may obtain water from the same aquifer.
Water withdrawals shall be eontrolled so there is not a reduction of needed
water supplies in adequate domestic wells or in adequate wells having prior
water rights.

2. The Permit holder shall report to the Chief Engineer annually the
amount of water withdrawn from the Missouri: Elk Point aquifer,

3. Water Permit No. 8744-3 anthorizes a total diversion of up to 28.6
acre-fest of water the Grst year when use begins and then up to 7.99 acre-fest
annually from the Missouri: Elk Point aguifer,

Dated this 12 day of October, 2023,

BY THE BOARD:
jﬁrﬁ Larion
.r_lLri ||'| I'Ir., 3 _ﬂ_.""“'--. |_| WETE
“ﬁ]hamlmun,ﬂlmm

South Dakota Water Management Board

14

15

App. P. 037



RECEIVED
John M. Hinas JUN 12 3

CRARYHUFF =o =

|hines@crarghutloom

&8 Py o Suwid, Suile 200
S L Ciby, 1% 1100

oy bt com

June 9, 2023

VIA U.5. REGULAR AND CERTIFIED MAIL

Water Rights Program
Attn: Chief Engineer
Foss Building

321 E Capitol

Pierre, S[ 57501

Re:  MeCook Lake Recreation Area Association Request for Automatie Delay of Hearing on
Application No. 8744-3 to Appropriate Water.

To the Chief Engineer:

This Firm Represents the MeCook Lake Recreation Area Association ("MLA™), The MLA has filed an

Opposition to Apphcation No. 8744-3, and pursuant to South Dakota Codified Laws section 46-2A-5, the
MLA requests an automatic posiponement of the date set for hearing on the Application.

Sincerely,
AL
# B

* John M. Hines
For the Firm
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RECEIVED

JUN 12 2003 DEPARTMENT of AGRICULTURE
and NATURAL RESOURCES
QoS JOE FOSS BUILDING

523 E. CAPITOL AVE

PEﬁﬁﬂﬂ PIERRE 5D 57501-3182

danr.sd.gov

Opposing Application for a Water Right Permit

; i o
Applicstion No. 8744-3 Name of Agplicant Dakota Bay, LLC ¢fo Michael Chicoine

The Apphcation Mo, and anp icant’'s nacme can be found in the puble notice ¢ I'rtlps:ln".l'd;m.:d.!uu'll'puhll'c.

Mote. According to South Dakofa Codified Law section 46-24-4(5), all the following information is required,
Describe the unigue injury approwal of this application will have upon you.

Dakota Bay's “canal” project, and associated pumping described in the application will have a detrimental effect on
the Petitioner, McCook Lake Recreation Area Association ["MLA"], in one or more of the following ways
1} The proposed diversion will unlawfully impair the MLA's existing water rights, permit 64759-3;
2} The proposed diversion will undermine the MLA's efforts in sustaining the water levels of McCook Lake, 2t
FLA's considerable expense; and
3] The MLA has filed a Petition for Declaratory Ruling pertaining 1o other matters associated with the Dakota Bay
project, and a ruling on that petition must first be reached before this application can be considered.

List the reasons for your opposition to this application,

The McCook Lake Recreation Area Association [“MLA"} is a South Dakota non-profit corporation funded primarily by
vokuntary donations. The MLA and &5 volunteers maintain and preserve McCook Lake, which is 8 public body of water
belonging to the people of the State of South Dakota, In connection with the MLA's efforts, the MLA holds a water
rights permit number 54793 {and prior permits} to pump water from the Missouri River into McCook Lake, Due to
channelization, McCook Lake sits above the Misscurl River in elevation, The MLA maintains a 7,550 foot foot long
pipe, connected to pumps, which fills the [ake to a target level of 1088 to 1089 feet elevation. Pumping costs vany by
month and weather conditions, bul has previously cost approximately 35000.00 per mosth during dry conditions.

The Report to the Chief Engineer an Water Permit Application Mo, 8744-3 {the "Report”| and tha accompanying
Recommendation of Chief Engineer for Water Permit Application No. 8744-3, ["Recommendation™) fail 1o mention,
let alone consider, the MLA's permit and whether the diversion described would impair the MLA's existing water
rights. The Report and Recommendation also fail to consider whether the diversion described would negatively affect
the water levels in McCook Lake, which are already sustained by the extragrdinory efforts of the MLA, tens of
thausands of dallars in anbual expense, voluntesrs, and the system of pumping, MLA's existing water right would be
adversely affected, because (i} the canal may cause the lake to drain, rendering it useless to the public; or (i} MLA
would need to provide additional water to support the canal, and it may be impossible to do so.

Provide name and mailing address of the parson filing this petition or the petitioner's legal counsel.

First Name: John Last Name: Hines  (Crary Huff Law Firm, Attorney for MLA)
Mailing Address; 329 Plerce Street, PO Box 27, Suite 200

Ciyy;  oun Lity State: lowa Zip: 51102

Optional contact information. Phone: _(712) 224-7550 Emalt:_iines@craryhuff.com

Mote. This petition needs to be submitted via mall or personally served upon Water Rights no later than the deadiine
date provided in the public netice. The mailing address is provided above and should be sent to "Attention -
Water Rights Program.” A copy of this petition also needs to be mailed to, or personally served upon, the
applicant whose mailing address is provided in the public notice.

App. P. 039



Application No. s

Patitionars Name MoCook Lake Recreation Area Association

Anry additional description of the unigue injury or reasons for oppesing this application:

While the Application refers to "engineer’s caloulations” of the amount of water needed for the canal, no such
“calculations” are shown-Only conclusory numbers are shown. None of the Application, Report, or
Recommendation describe the canal, its dimensions, or propased elevation. It is unclear how, without detailed
plans of the canal, the 5D DANE can meaningfully determining whether water rights will be impaired by “lilling" the
canal from the aquifer and whether water |s available for approgriation. The MLA also disputes the svaporation,
seepage, and runoff figures relied on in the Report overestimate the availabitity of water for appropriation. Further,
MLA has not been provided any soil repert for the canal area, and does not know how and whether any such report
was conskdered by the Report and Recommendation. The "Well Completion Report” for Chicoing’s existing well is
18 years old.

Additionally, the Report and Recommendation are inconsistent with the Application submitted - Application 8744-3
requests to "fill a canal once per year”, whereas the Report and Recommendation only address a "one time"
appropriation not to exceed 28.6 acre-feet for the first year. The 50 DANR - Water Rights Program engineers should
be required to re-evaluate the Application and Bsue a report an the Application as it was submitted

The MLA, a non-profit corporation which lacks taxing authority, should not be responsible to sustain Dakota Bay's
private developrment for its sole pecunlary gain, The diversion described in the Application will not be sufficient to
maintain water levels in the canal, which will lead to deterioration of the lining, the shoreline, and the canal itzel,
urless the MLA pronddes suffichent water from the Missouri River. Furthermore, historcal elevation levels of
McCook Lake show that water levels in the Lake fall to 1082 feet during winter, which based on canal plans
submitted by Chicoine to the South Daketa Department of Game, Fish, and Parks, will expose the proposed canal
to winter frost, drying cul, and cracking, By year 2, Dakata Bay will be pumping water into a skeve,

Application No. 8744-3 should be denied urless and until Dakota Bay can demanstrate It proposed project 1] wil
not unlawfully inhibit the MLA"S water rights; amd (il] will not result in the draining of McCook Lake - which would
have catastrophic ecological and economical consequences for both the MLA and the people of South Dakota.

The MLA s submitting contemparaneously herewith a reguest fior automatic extension pursuant to SDCL46-2A-5.
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DEPARTMENT of AGRICULTURE

and NATURAL RESOURCES
JOE FOSS BUILDING

523 E. CAPITOL AVE

PIERRE S0 57501-3182

danr sd. gov
Movember 1, 2023
NOTICE OF ENTRY OF ORDER
TO: Stacy R. Hegge, Attormey for Dakota Bay  Dean A, Fankhauser, Attorney for Dakota Bay

111 W. Capitol Ave., Suite #230 PO Box 1557
Pierme S 57501 Sioux City IA 51102
Charles McGuigan, Deputy Attorney John M. Hines, Attomey for McCook Lake
(rencral Recreation Arca Association
1302 East Highway 14, Swile | PO Box 27
Pierre 513 37501-8501 Sioux City [A 51102

FROM: Ron Duvall, Engineer 111
SD DANR, Water Rights Program

SUBIECT: Notice of Eniry of Order conceming Adoption Findings of Fact, Conclusions of Law and Final
Decision in the matier of Water Permit Application Mo, 8744-3, Dakota Bay

Motice is hereby given that on the 4th day of October 2023, the South Dakota Water Management Board

entered its Findings of Fact, Conelusions of Law, and Final Decision in the above-entitled matter. Enclosed is
the sipned Findings of Fact, Conclusions of Law and Final Decision adopted by the Board. Due to placement of
an errant zip code on the mailing to John M. Hines resulting in his October 13, 2023 mailing being returned (o
the Water Rights Program, the Order is being mailed apain.

South Dakota statutes provide that decisions of the Board may be appealed to the Courts. Notice of appeal of
the Board's decision must be filed within thirty days of this notice and be in accordance with procedures
established in SDCL 1-26-31.

Enclosure

g David MeVey, Water Management Board Counsel
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STATE OF SOUTH DAKOTA
DEPARTMENT OF AGRICULTURE AND NATURAL RESOURCES

WATER MANAGEMENT BOARD

| FINDINGS OF FACT,
IN THE MATTER OF WATER PERMIT | CONCLUSIONS OF LAW
APPLICATION NO. B744-3, DAKOTA | AND DECISION

BAY, LLC, |

This matter came before the South Dakota Water Management Board for
hearing on August 2, 2023, Board members Peggy Dixon, Rodney Freeman,
Tim Bjork, Leo Holzbauer, and Bill Larson attended the hearing and heard the
evidence presented. Applicant, Dakota Bay was represented by Dean A.
Fankhauser and Stacy B, Hegge, Petitioner, McCook Lake Recreation Area
Asxsociation (Association), was repreaented by John M. Hines, Ann F, Mines
Bailey represented the Department of Agriculture and Natural Resources,
Water Rights Program (Program) and the Chief Engineer.

The Board, having considered the testimony and exhibits presented and
all records and documents on file and having entered its oral decision and
rulings on the parties’ submissions, now enters the following:

A. FINDINGS OF FACT
1. On March 29, 2023, the Program received Water Permit
Application No. 8744-3 from Michael Chicoine on behall of Dakota Bay
secking an appropriation of 28.6 acre-feet of water for the first year and 7.99
acre-feet of water per year thereafter at a maximum diversion rate of 1.55

cubic feet of water per second (cfs) from one existing well completed into the
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Missouri: Elk Point agquifer for recreational use for an initial fill of a canal 1o
be constructed along southeast shore of McCook Lake and thereafter to cover
losses due to evaporation and seepage. The well is located in the EV.SEY
Sec. 16 THON-R48W and is permitted for irrigation use under Water Permit
No. 6557-3.

2. The Chief Engineer, Eric Gronlund, recommended approval of the
application subject to qualifications.

3. Motice of Water Permit Application No, 8744-3 was timely
advertised on June 1, 2023, in The Leader-Courier (Union County) and the
Yankton Daily Press and Dakotan (Yankton County] and posted on the DANE
website,

4, Water Rights received a timely petition in opposition to Water
Permit Application No. B744-3 from the Association on June 12, 2023,

5. The matter was scheduled to be heard by the Water Management
Board dunng its July 12, 2023 meeting. A request for an automatic delay
was made and the July 12 hearing was delayed,

. The Chicf Engineer moved for a special meeting so that this
matter could be heard in conjunction with the Association’s petition for
declaratory rmaling which requested in part that the Board rule that Dakota
Bay's project required a permit appropriating the waters of McCook Lake.

7. Water Permit Application No. 8744-3 18 a new water permit
application which requires a determination pursuant to SDCL § 46-2A-0

whether there is a reasonable probability that unappropriated water is

2
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available for the proposed use, whether the proposed use would impair
existing domestic water uses and water rights, whether the use would be a
beneficial use, and whether the proposed use is in the public interest
pertaining to matters of public interest within the regulatory authority of the
Water Management Board.

8.  The Association holds a permit/right for the appropriation of
water from the Missouri River to be pumped into McCook Lake for the
purpose of recreation to stabilize lake levels.

9.  Nakaila Steen, a natural resources engineer with Water Rights,
performed a technical review of the application, and prepared a report. Ms.
Steen provided expert testimony regarding the technical review of the
application to the Board.

10. The Missouri: Ellc Point aquifer is composed of glacial outwash
consisting of fine sand to very coarse gravel. Within the State of South
Dakota, the aquifer underlies approximately 219,100 acres in Clay, Union,
and Yankton Counties. At the time of completion, aguifer material at the
proposed point of diversion was approximately 95 feet thick. The aquifer
varies from unconfined to confined conditions but generally behaves as an
unconfined aguifer. At the point of diversion, the aquifer is under confined
conditions with the existing well completion report demonstrating an artesian
head pressure of approximately 40 feet at the time the well was constructed.

11. The Missouri: Elk Point aguifer receives recharge through

infiltration of precipitation and from seepage from the Big Sioux, James,

3
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Missouri, and Vermillion rivers and inflow from the Lower Vermillion-
Missouri, Lower James-Missouri, Big Sioux, and Dakota aquifers. The best
information available regarding recharge to the Missouri: Elk Point aquifer
includes two studies: One based upon the observation well data and the
other involving induced recharge to the aquifer due to pumping by the Lewis
and Clark Regional Water System. The combined total of the estimated
average annual recharge equals approximately 114,593.9 acre-feet of water
per year.

12. Ms. Steen caleulated withdrawals from the Missouri: Elk Point
aquifer in South Dakota to be approximately 100,591 acre-feet per year,
including water reserved by future use permits and requested by this
apphcation.

13, Ms. Steen further testified that there are 36 observation wella
completed into the Missouri: Elk Point aquifer. A review of the data from
those observation wells indicates that the aquifer is responding to climatic
conditions and that natural discharge is available for capture. Several of the
observation wells located near the Missour River indicate a gradual
downward trend. Ms. Steen testificd that the downward trend is a result of
the lowering of the water table due to the entrenchment (deepening of the
channel and /or widening of the bed) of the Missourn River and not evidence of
over-appropriation of the aguifer.

14, Ms. Steen testified it is her conclusion that, based upon her

review of the best information available regarding recharge to the aquifer,

4
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existing water rights, and the observation well data, there is sufficient
unappropriated water available to satislfy this application.

15. There were 647 existing water nights,/permits authorized to
withdraw water from the Missoun: Elk Point aquifer in South Dakota at the
time this application was submitted.

16. Mz, Steen testified that the nearest existing domestic well on
record is located approximately 0,25 miles south of the proposed point of
diversion and owned by Mr. Chicoine. The next nearest domestic well not
owned by the applicant is located approximately 0.3 miles northwest of the
proposed point of diversion.

17.  The nearest existing water righis are three separate water
rights/permits each located approximately one mile from the proposed point
of diversion: One to the west and two to the southeast,

18, The nearest observation well is located approximately 0.6 miles
from the proposed point of diversion.

19. Ms, Steen testified that the Missouri: Elk Point aquifer is a
tremendous resource and given the saturated thickness of the aguifer in the
area of the proposed point of diversion and relatively small volume requested
b this application, there is a reasonable probability that the application
could be developed without unlawful impairment to existing domestic uses
and water rights. Bolstering her conclusion is that this point of diversion has
been operating with the same rate of diversion under the irrigation permit

since 2005 and there is no history of complaints.

o
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20.  Ms. Steen further testified that in her expert opinion an unlawful
impairment will first oceur in the source from which the appropriation is
made.

21, The Board finds Ms. Steen to be a credible expert witness and
that these Findings of Fact are supported by the evidence presented including
Ms. Steen's testimony and the reports and exhibits which she prepared
and /or upon which she relied.

22. The Board received testimony from Michael Chicoine whe sought
the application on behalf of Dakota Bay., Mr. Chicoine testified that he has
applied for a shoreline alteration permit from the South Dakota Department
of Game, Fish and Parks. He plans to construct a canal stemming off
MeCook Lake to provide lake access for current residents, potental future
residents, and the public, Mr. Chicoine provided testimony regarding the
construction of the canal which includes an 18-inch fat, clay liner.

23. Kip Rounds, regional supervisor with the South Dakota
Department of Game, Fish and Parks, also provided testimony to the Board.
Mr. Rounds testified that he 1s familiar with Mr. Chicoine's shoreline
alteration application and the proposed canal project. Mr. Rounds testified
that the Department of Game, Fish and Parks has concerns that if the canal
liner were to dry out, the integrity of the liner and ability to reduce seepage
would be compromised.

24, The Board also received testimony from Dirk Lohry, Mr. Lohry

testified that the Association will bear the burden of filling the canal should

6

App. P. 047



Mr. Chicoine's well fail, or water is not pumped under this proposed
approprialion.

25. Petitioner did not submit sufficient evidence through expert
opinions, testimony, or other evidence that would support a determination
that there is a not reasonable probability that there is unappropriated water
available, that there would be an unlawful impairment should the application
be granted, that this appropriation is not a beneficial use of water, or that it
is not in the public interest.

26, The Board finds that, based upon the best information
reasonably available, the factors of SDCL § 456-2A-9 are satisfied.

27.  The evidence establishes that there is unappropriated water
available in the Missouri: Elk Point aquifer to satisly this application.

28, The evidence establishes the proposed diversion would not
unlawfully impair existing domestic water uses or water rights.

29, The Board further finds that the proposed use of the water for
recreation, to fill the proposed canal and replace losses of water due to
evaporation or seepage, constitutes a beneficial use.

30. The Board further finds that placing the water to this beneficial
use is in the public interest.

31,  Any finding of fact more properly designated as a conclusion of
law shall be treated as such.

B. OBJECTIONS TO FINDINGS OF FACT
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Water Rights filed Preposed Findings of Fact and the Petitioner filed
ohjections and proposed alternate findings. In compliance with SDCL § 1-26-
25, Petitioner's Ohjections to the Proposed Findings of Fact are accepted,
modified, or rejected as follows:

1. The Ass=ociation objects to Paragraph 20 of the Proposed Findings
asserting that “SDCL § 46-2A-9 does not limit analysis of unlawiul
impairment to the same water source.” There is ample evidence set forth
in the record generally and especially by the expert testimony of Nakaila
Steen and Exhibits 600 and 605 to support the Board's conelusion that the
proposed diversion would not unlawfully impair existing domestic water
uses or water rightz. No alternative Finding 1s proposed. Petitioner's
ohjection is noted.

2. The Association objects to Paragraph 25 of the proposed Findings and
asserts that the applicant, Dakota Bay, LLC /Michael Chicaoine, failed
to carry their burden to prove that the requirements set forth in SDCL
§46-2A-9 have been met. There is ample evidence set forth in the
record generally and especially in Exhibits 600, 603, 604, and 6035,
along with the expert testimony of NaNakila Steen and the testimony
of Applicant Michael Chicoine to support the Board's conclusion that
the statutory requirements set forth in SDCL §46-2A-9 have been
satisfied,

3. The Association objects to Paragraphs 26, 28, and 30 of the proposed
Findings and asserts as support:

8
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Dakota Bay, LLC/Michael Chicoine provided no evidence
that the Association's water rights would not be unlawfully
impaired. Mr. Chicoine's failure to provide engineering or
technical specifications for his "canal® provides no basis for
the Board to conclude the propoesed water use will be
beneficial. Mr. Chicoine's unsupported testimony regarding
his intent to create public access is legally insufficient for the
Board to conclude that the use is in the public interest.
Contrary to this assertion, the record in its entirety including the
exhibits, expert testimony, and testimony of the witnesses is sufficient
to support the Board’s conclusion that the statutory requirements set

forth in SDCL §46-2A-9 have been satisfied.

C. CONCLUSIONS OF LAW

Based on the foregoing Findings of Fact, the Board makes the following
Conclusions of Law:

1. The Board has jurisdiction over this matter, The application falls
within the Board's responsibility over water appropriation and regulation in
Title 46.

.3 Publication was properly made, and the Notices of Hearing were
properly issued pursuant to SDCL § 46-2A-4,

3, The Chief Engineer recommended granting the application. The
recommendation, however, is not binding on the Board. SDCL § 46-2A-4({8).

4. The applicant is required to satisfly each of the factors set forth in
SDCL § 46-2A-9.

8. The Board concludes that the applicant has satisfied each of the

factors set forth in SDCL § 46-2A-9,
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6. South Dakota Codified Law, section 46-2A-9 provides that a permit
to appropriate water may be issued “only il there is reasonable probability that
there is unappropriated water available for the applicant's proposed use, that
the proposed diversion can be developed without unlawful impairment of
existing domestic uses and water rights and that the proposed use is a
beneficial use and in the public interest as it pertains to matters of public
interest within the regulatory authority of the Water Management Board as
defined by 8§ 46-2-0 and 46-2-11." Each of these factors must be met and the
permit must be denied if the applicant does not meet its burden of proof on any
one of them.

£ The first factor for consideration under SDCL § 46-2A-9 is whether
there is water available Jor the appropriation. Determination of water
availability includes consideration of the criteria in SDCL § 46-6-3.1 pertaining
to recharge /withdrawal: whether "according to the best information
reasonably available, it is probable that the quantity of water withdrawn
annually from a groundwater source will exceed the quantity of the average
estimated annual recharge of water to the groundwater source.”

8. South Dakota Codified Law, section 46-6-3.1 provides an exception
to the recharge/withdrawal hmitation. It states in pertinent part, “|ajn
application may be approved, however, for withdrawals of groundwater from
any groundwater formation older than or stratigraphically lower than the
greenhorn formation in excess of the estimated average annual recharge for use

by water distribution systems.” The Missouri: Elk Point aquifer is not older
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and stratigraphically lower than the Greenhorn Formation, Additionally, the
permit is not for use in a water distribution system. Thus, the appropriation
may not be granted if the withdrawal would exceed the estimated annual
recharge.

9, The Board concludes it is not probable withdrawals from the
aguifer would exceed recharge to the aquifer in violation of SDCL § 46-6-3.1 if
the application is granted.

10. The Board concludes there is a reasonable probability that there is
unappropriated water available to fulfill the amount requested by the
application.

11. The second requirement of SDCL § 46-2A-9 is that the proposed
water use may not unlawfully impair existing domeastic uses and water rights,
The proposed diversion can be developed without unlawful impairment of
existing water rights or domestic water uscs.

12. The third element set forth in SDCL § 46-2A-9 is whether the use
of water would be a beneficial use: one that is reasonable and useful and
beneficial to the appropriator and also consistent with the interest of the public
in the best utilization of water supphies under SDCL § 46-1-6(3). The proposed
use for recreation is a beneficial use.

13. The fourth requirement of SDCL § 46-2A-9 concerns the public
interest. The proposed use of the water must be "consistent with the interests

of the public of this state in the best utilization of water supplies.” SDCL

11
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§ 6-1-6{3). The Board concludes that this appropriation of water for recreation
is in the public interest.
14.  Any conclusion of law more properly designated as a finding of fact
shall be treated as such.
D. OBJECTIONS TO CONCLUSIONS OF LAW
Water Rights filed Proposed Conclusions of Law and Petitioner filed
objections to the proposed conclusions of law. In compliance with SDCL § 1-26-
25, Petitioner's Objections to the Proposed Conclusions of Law are accepted,
maodified, or rejected as follows:
1. The Association objects to Paragraph 3 of the proposed Conclusions of
Law and asaerts that the “applicant provided insufficient evidence of the
factors zet forth in SDCL § 46-2A-9.7 Contrary to this assertion, the record
in its eptivety including the exhibits, expert testimony, and testimony of
the witnesses is sufficient to support the Board's conclusion that the
statutory requirements set forth in SDCL §46-2A-9 have been satisfiod.
2. The Association chjects to Pavagraph 11 of the proposed Conclusions of
Law and asserts that the purpose of the proposed water use... will
unlawfully impair the Aasociation's existing water righta.” This azsertion
18 inconsistent with the evidence in the record specifically, Exhibits G010,
604, 604, and 605 and the expert testimony of NaNakila Steen,
3. The Asgociation objects to Paragraphs 12 and 13 of the proposed
Conelusions of Law and asserts no “evidence was presented regarding the

design or specifications of the "canal®; thus, the Board has no basis to
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concluda that the proposed use 18 reazonable, beneficial, or in the public

intereat.” Beneficial use is defined in SDCL §46-1-6(3) as:
“any use of water within or outside the state, that 1a reasonable
and useful and beneficial to the appropriator, and at the aame
time is consistent with the interests of the public of this state in
the best utilization of water supplies.”

SDCL §46-1-1 further states that the:
“peaple of the state have a paramount interest m the use of all
the water of the state and that the state shall determine what
water of the state, surface and underground, ean be converted to
public use or controlled for public protection.

The record 1n its entirety including the exhibits and testimony of the

witnesses is sufficient to support the Board's conclusion that the proposed

(recreational) use as set forth in the application is reasonable, in the

public interest and is benefical to the appropriator.

. The Association objected to the proposed Findings of Fact, Conclusions of
Law, and Final Decision in that the decision and states that:
“because the Board voted at its hearing that approval of Water
Permit No, 8744-3 would be conditioned on requirements set by
the Chief Engineer pertaining to the water use. The proposed
decision contains no such requirements, and thus the proposed
decision fails to comply with the Board's ruling.”
Contrary to this assertion, the minutes show that there was a “Motion by
Bjork, seconded by Freoman, to approve Water Permit Application No.

A744-3, Dakota Bay, subject to the qualifications set forth by the Chief

Engineer.” The qualifications are set out in full in the "Report of Chief
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Engineer for Water Permit Application 8744-3, Dakota Bay” which was
admitted into evidence as part of Exhibit 6060,
D. FINAL DECISION

Based on the foregoing Findings of Fact and Conclusions of Law, the
Board enters its determination that Water Permit Application No. 8744-3 is
granted with the following qualifications:

1. The well approved under Water Permit No. 8744-3 1s located near
domestic wells and other wells which may obtain water from the same aguifer.
Water withdrawals shall be controlled so there is not a reduction of needed
water supplics in adequate domestic wells or in adequate wells having prior
water rights.

2.  The Permit holder shall report to the Chief Engineer annually the
amount of water withdrawn from the Missouri: Elk Point aguifer.

3. Water Permit No. 8744-3 authorizes a total diversion of up to 28.6
acre-feet of water the first year when use begins and then up to 7.99 acre-fect
annually from the Missouri: Elk Point aguifer.

Dated this 14 day of October, 2023,

BY THE BOARD:

Bl Largon
Bill Larson (Dct 12, 2023 16:40 CDT)

Wilham Larson, Chairman
South Dakota Water Management Board
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CERTIFICATION

The undersigned hereby certifies under the penalty of perjury that a true and correct copy of a Notice of
Eniry of Order dated November 1, 2023, and a signed copy of the findings of fact, conclusions of law and a
final decision in the matter of Water Permit Application No. 8744-3, Dakota Bay, was served upon the
following by enclosing the same in envelopes with first class postage prepaid, and depositing said envelopes
in the United States mail on November 1, 2023,

Stacy R. Hegge, Attomey Dean A, Fankhauser, Attomey
Cunderson, Palmer, Nelson & Ashmore LLP lNgges, Bottaro & Lessmann, LLP
111 W. Capitol Ave., Suite #230 PO Box 1557

Pierre S 37301 Sioux City [A 51102

John M. Hines, Attorney
Crarv Huff Law Firm
PO Box 27

Sioux City 1A 51102

Above also Sent Inter-office to:

Charles McGuigan, Deputy Attorney General David McVey, Assistant Attorney General
1302 East Highway 14, Suite 1 1302 East Highway 14, Suite 1

Pierre 51 57501-8501 Pierre SD 37501-8301

Vickie Maberry a

Waiter Rights Program, DANR

STATE OF SOUTH DAKOTA ]
) S8
COUNTY OF HUGHES )

Sworn to, before me, this /" day of November 2023,

Rachel Rc;drigu:z £ e
MNotary Public
My Commission expires May 16, 2029

Pued,
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SOUTH DAKOTA DEPARTMENT OF
GAME, FISH AND PARKS

23 LAST CAPITON AVENLUE | MERRE, 5D 57501

March 24, 2023

Mike Chicoine
JZDI6 482 Avenue,
Jofforson, South Dakom 57038

Dear Mr. Chicoine,

South Dekota Department of Game, Fish and Parks (SDGEP) has consulted with South
Dakota Department of Agriculrure and Newral Fescurces (SDDANER) reparding your
proposed ose of the existing nearby well for canal water rnaintenance. The said well 1=
currentty permitted for irmgation use [Water Rights Permit # 557-3). it has been determined
that the initial filling of the canal for testing purposes prior (o connecting to MeCook Lake
wontld qualify for & temnporary permit under SOCL 46-5-40.1,

Ongoing use of the existing well o maintain water levels during periods of non-pumping
would require & new water rights permit. In your response letter dated Pebrusry 5. 2023, it [
was stated that “The canal would be periodicelly inspected through the off-season and water -
would be added to the canal from the existing well on the property.” Without the ahility to

add water as needed to prevent the canal liner from drying out, cracking, fiating, or

otherwise faiing, SOGFP's coneerns about the mtegrity of the canal liner refriain.

Until & proper water right has been chtained, it is the intention of SDGFF o hold the current
shoreline alteration permit application in abeyance.

Sincerely,

’ ."‘%w\

Kavin Robling, Secreiary
South Dekata Game, Fish & Parks

eer Hunter Roberts, DANR Secretary
Jon Kotilnek, SDOGFP Staff Attormey

GN5FLEITER | GFREDLGIV n ﬂ T
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LT Have you reviewsd the petition in opposition to this
application?

AL Yes.

[ colld ywou describe for the board what wyour
understanding 18 of the aggociation’s concerns?

i i That approval of this peimlit would unlawiuily impair
the gsgeoiation's water right and permit and that approval of
thiz pecmit will undermine their efforts in sustaining the
water lewels in Melook Lake.

o, Hakaila; when you ecabducted vour review of unlawiul
impaicment, did you include the association's water cightse?

n. M.

aTh Why not?

A Beaause they are authorized for a diveraslen from: the
Miggsouri Riwver.

4] When you conduct an unlawful dimpairment review, what
rights do you look at?

A Ve denerally only look at water rlghts completed Into
the g2ams watesr =ourcse. If we aren’™ eeeing an unlawiful
impairment withln that water source at that tims, we would net
expect to Eee an unlawful impairment from permit users in
outside water sources.

L Makailay; what would e vour oplnien as to Lhe

potentlal far unlawful impalrment of the assaciation's Mlssouril

2arla A. Bachand, BEME, CRE
pocbachandipise.mideco.net /605,222, J!Eﬂ-&pp P. 059
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2. ¥es, do you or Dakota Bay owhn property adjacent to or
near, next to MoCook Lake?

FUT Tes.

e And what adventage or what benefit do you get as the
applicant for this water pernlt Ifor that canal to be bullty

o I would get petter accesz Lo my propertyy; but the
additional, the <atnal 1=z godng to be on my =sastern slde. The
15 homeowners there would like te have access to MeCaoock Lake,

s Let's talk a little EBit about the public access to

McCook Lake for a moment. What is public aoeess like right now

for MoCook Lake?
A It's very -stesp and the parcking is very paoI-.
2. Could wou descoribe that a 1ittlsa more?
B It's only got room for I think like four or five

trucks and boats: sooa lot of people park out on Lhe strest:;

which they have had a lot of pedple have Lickets, and a lot of

the pubklic have not been happy abouit the existing boal Fanip.

e And what i=s the oost or is there a fee to put a boat
Gt oF oI MeCook Lake at 1ts <Surrent bBoat ramp?

L I think it's 58 on and 35 off and 530 faor all year
LS,

e I it your-intention te install a public’'boat camp on
the canal?

A It iss I alresdy have a peemit approved Lor that.

[ Ao ——

2arla A. Bachand, BEME, CRE
pocbachandipise.mideco.net /605,222, J!Eﬂ-&pp P. 060
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35
ME. HINES: I abjeot to that atatement under the best
evidenoe rule. Mo such permit has been provided into evidence.
CHAIEMAN LARSON: I'1l sustaln that.

. (BT MR. FANMNKHRUSER] Is it wour intention to build a
public boat ramp o The catal?

A Yeu

e When this camal 1= bullt atd 1f thils water right 1=
granted,; why do vou believe == or why is Lhe water right
necessary for the protection of the liner?

L If the lake would ever happen to be down of weather
precipitation was down, I wWould be able to malntaln the water
liner so it wauld alwaysg be moist at all times. Plus the
barrler we are golng to put on the end of 1t would help hold
the water thers alsc.

e Whoe hawve vou bBeen in oentact wlth to —— scratch that.
Do vou uae Mofook Lake for recreational actiwvities?

A. Teg, 1 do.

e Brnd how long have you besn doing that?

A I'%e been on that propecty slince 2002, I've taken my
kide bodting, tubing, fighing, now I hawve grand kids that do
the same.

e And do you have any intenticn of jecpardizing or
harming the lntegrity of MoCook Laks or lts water lewvels?

s Mow not at all.

e In faect that wauld be agalnst your cwn lnterest,;

2arla A. Bachand, BEME, CRE
pocbachandipise.mideco.net /605,222, J!Eﬂ-&pp P. 061
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lntentlons today?

FL Tes.

s You arnd I khave discussed a let of the responses or we
have talked about the respeonzes;, the public reaponses to this
permlt appllcation. Why have you chosen not to. cespand
publicly ar te Jdo any sort of news conferences gnd stuff like
that related to this <anal project?

A I'm not going Lo trash any of my neighbors or friends.
They are just misinformed hers. They hawve had a propaganda
campaign. for owver a year on TV, in the papersa ==

ME. HIHES: Objeatlidh.
A == fMiginforming =-—
CHATEMBN LEBRSON: What'z the objectlon?
ME: HIMEZS: 1 mean; Mr.: Chicoine iz slandering the
assaclation. He's speculating. Speculatlorn.
CHAIEMEN LARESON: I'm going tTo overrule that.

4] (BY ME. FANEHRUOSER)] What is the bBenefit te you as the
applicant if your permit application is granted ao the propossd
canal 1s bulle?

L Thpee 1 people would be able to have acgesg to MoCook
Lake and would have acoess with the shoreline with a boat ramgp.

e And what do you perscnally —-— do yal realize any sort
ef beneflt ffom that az far as property values or anythlng 1lk=
that?

A Froposed possibly, vyes.

2arla A. Bachand, BEME, CRE
pocbachandipise.mideco.net /605,222, J!Eﬂ-&pp P. 062
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R Iz that a reagonable and useful use, in your mind, for
that water?

A, Yesa.

o and to be clear, is that a recreational use —-

A, Yas.

(] -- or 4 sustaining use, maintenance? Do you believe,
baszed on what you have raviswesd, that thera will ba some zort
of unigue injury to somebody =lse's water right if you are
granted this permit?

A I do not.

MR. FANEHAUSER: I have no further guestions for Mr.
Chicoine at this point.

CHATIRMAN LARSCN: Mr, Fankhauser, are you going to
offer your exhibit?

ME. FRANKHAUZER: Yes, Mr. Chairman, my apologies. I
would offer Exhibit A

CHAIRMAN LoRSOM: I'd like Lo see it.

MR. HINES: I have no objection. 1'm sure it's pazrt
of the administratiwve record that'=s zlso been offered.

CHAIRMAN LARSON: Go ahead, Mr. Hines.

CROSS-EXAMINATION

BY MR. HINES:

0. John Hinea for the association. Helle again, Mr.
Chicoine. Mr. Chicoine, have you ever bullt a canal before?

Fuis Hawve nat.

Carla A. Bachand, BME, CRR
pcbachandipie.midoo. net/el5,.222.,4235
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o 8e this would be the first time. Isn't 1t true that
you have not dedicated any of your 72 acresg for a public
purpase that would allow for a public acoess dook?

P I plan on it with boat ramp I have got approved.

. You have not yer dane That?

o I'Tm waitling to ses if we get this canal.

e Have you provided thls board with any plans or
gpecifizations of this proposed public boat ramp?

COURT REPCRTER: I didn't hear anything.

B I™m not aure.

o, (BY MR. HIMES) of the 7Z acres that vou aWn in

41

proximity to McCook Lake, how many of those == 1 guess how many

feat do you have currently of sherellns?

B I'm not positive, but I think somewherce arocund 904 to

1,000 feat.

. How many feet of shokeline would ywou have after the
dgonstruction f the canal?

Pos Eight opr 200; I'm not aure, somewhere around thers.

2 wouldn't vou have the length of bBoth sides of the
canal, whatever itz ultimate length ig going to be, initially
until the lots are sold?

B I don't have the figures in front of me.

2 And that Lls waour intentlon, oorrect, Lo sell the lots

that would be developed alongside the canal?

A Theones that sre neXt te Sodras Park, the 15 an the

2arla A. Bachand, BEME, CRE
pocbachandipise.mideco.net /605,222, J!Eﬂ-&pp P. 064
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loezs would bea,

A SUTE.
s If that monitoring and the regquirement Yol pamg
water -- so much water back in every year a5 part of your

permlit, 1= that something you would comply with?

A Yeu

e How, the liner, ls it Just clay?

A It's a type of a clay. When it gets wet; it seals
gquite well. Eighteen inches thick is only an inch a vear loass;
g pretty much =eals her up. That wag the zame material that
Was under MeTook Lake before they dredged becadsze my topsall Ls
tha same thing as what the bottom of their lake was. So when
thay dredged thelirs out, that created thelr peobhlam.

aTh I know nothing about building 8 cmanal.. 8o you dono't
have to put canorete at the bottem or anything: you do 1L with
clav?

A. Correct.

e That «will ke 1& lotay; iz that right?

A There 1z 15 lota there now. Thay are on the egst =ide
of the canal, if it"s granted.

. g 15 lots that you have already rented out or who
owne thoss 15 loks?

P I have nethlng to do with them. They are privatsly
owneds My canal waould probably bee IT'm guessing, 30y 40 feet

from these sxisting property Lires.

2arla A. Bachand, BEME, CRE
pocbachandipise.mideco.net /605,222, -lﬂﬂ-&pp P. 065
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o S& woUul canal would abut up against Cheze other
pPropecty owners:s

A Withln 30, 40 feet or somewhere in there.

e Then you would be able to =zell off 15 lots?

A Fotentlallsy.

e Have wau ever had any dizcussions with the Motoock Lake
Pssoclatlon about working togethsr to cohtCribute or pump
additional water as 1t becomes necessary?

B I talked to Dick Lohey I think it's May 5th of 2022
for 29 minutesd. I explained to him what we were planning on
dolngy; and I guess that's az far as 1t's ever want.

(& I -maw a calcolation that your camal, it's
spproximately godng to have 145,000 square foot., Does that
sound about right? It was part of thi=s —— itfs Exhibkit B in
the record, which 1z your US Army Corps of Englneers permit
preconabruction notification.

A. I'm not sure what it says, bot If that's what 1t 1s.

= Did you have this enginesr zssist you with this

application?
A, Yeg. Beott Gernharct, yes.
. I can parely read it here. Is it Trus Englneering or

Trace Engineering?
P I think It's True, but I'm pct 30.
L That's the namg of the company? In the past, have you

contributed funds te the lake asscoolatlion?

2arla A. Bachand, BEME, CRE
pocbachandipise.mideco.net /605,222, -lﬂﬂ-&pp P. 066
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Feoard,
CHATRMEBN LARSOHN: That's normal and proper procedure.
DIRECT EXAMIMNATIGH
BEY ME. HINES:

[ Me. Rounds, thank wyou; sorcy. Thank vou for yaur
patience. Remlnder you are still dnder oath.

B b =

e Can you briefly restates your name and occupation and
experience for the record in this hearing.

L ¥eah, nmame ie Kip Founds, regional superviecr for the
past three months., Prelor to that I waz the aguatic hablitat and
acoess bidclogist Eor Game, Fish and Parks:

2. In vour pricr role with Game, Fizh and Farks and Vour
current role, are you familiar are Mr. Chicoine's application
for shoreline alteration?

A. Yeg, I am.

4] Ard you are familiar with his propossd canaly

Pos say that agains

2 Ara ywou famillar with the proposed canal?

A, Yez, 1 am.

. And remind ve again; what are Game, Flsh and Parks?
coneecns abkout the canal linsc?

P our englnesrs have concerns 1f the canal linsr weps to
dry outy the Integrlity of that liner and 1ts abllity to reduce

seepade, and so Wwe sharsd these condernsg with Mr. Chicocine.

2arla A. Bachand, BEME, CRE
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Er ME.

Q.

29

FaMEHAUSER.:

Mr. Rounds, when the Department of Game, Fish amd

Farks 1z worklrng with an applleant to develop or to abtain in

thi=s cas=s

g shoreline alteration permit, does it make

recommendatlions o The appllcant about what i1ts: concerns are

and things it might be able to do Lo remedigte those COnNceEEnS?

B

If it'8 concerns abalt a proposed prolect,; W= will

gshare those concerns with the applicant.

O

And have wvou been communicating to Mr. Chisoine about

the concerne that you hawe?

B.
5
A.

0.

wes.
And has he been actiwve in addresEing yourc COngBERSY
S far, ves.

In fact one of those 15 to obtain a water use permit;

iz that right?

B.

permit.

We did not regquest him Lo obtain a wabter rcighta

HWe regquested him to provide a means to keep the —-

prevent the canal liner from drying out.

O

And so the benefloigl purposs of a water rlghts permlt

like thig one would be to helpg ingure that the canal lingr

would not dry out?

A

=P

That'= my understanding.

And that both bemnsflts M. Chlcolne personally but

also the publlic: s that right?

A

I think 1t will kbenefit svervibody 1T the canal liner

2arla A. Bachand, BEME, CRE
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LT And hawe you had any conversatlions or other
correspondetice with Me. Chicgoine about developlng a plan To
in=zure that doessn't happen?

A oy outalde of —— outside of hils proposal To monltor
the canal and add water &g needed, there's been no additional
conversation.

e And you underatand that he iz currently working with
an engimesrc; 15 that cight?

L Correct.

o, Afd the properties that are adjacedt to wherse would be
tha canal, are you familiar with thoze:

n. Yes,

aTh ABnd those properties could be subject to an agrcsemsnt,
ian't that right, teo protect tThe canal liner or to insure water
ia maintained in the canal?y

ME. HIHEZ: Objectian. Foundatiocn.

CHATRMAN LARSON: Suatalned.

ME. EBNEHAUSER: Mo Lurther guestions, Me. Chalremarn.

CHATRMAEM LARSON: M=, HinEE-Eailev?

M3, MIHES-BAILEY: Mo guestilons. Thank syou.

CHAIRMEN LARSOH: Any cedirect?

MER. HIHEZ: Hothlmg furthet. I ask he be released
from his subpoena:. Just to ask Ior the witness to be released

from the subposna.

2arla A. Bachand, BEME, CRE
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ME.: EFREHEHADSER: Mo further guestions.

MZ, MINEZ-BARILEY: HMNa guastions from me.

ME. HIMEZ: HNothing further.

CHATIEMAN LAESON: Yaou are released. Any athsr
witnesges?

ME. HIHEZ: I'm golng to call Dirk Lohry.
Thersupon,

DIRE. LOHRY,

ddlled ad 7 witness, having besen previcualy duly swoin as
hereifnafter ceptified, testified as followWs:

MR:. HIMEZS: Do we meed to swear Dirk in again or is
111 under oath® Is Dirck still under cath?

CHAIRMEN LERSON: Yes, he'=s still under oath.

CIRECT EXAMIMATION

BY ME. HIMNES:

4] Oirk, gan you briefly Just remnind us of wour edusati
and training?

A In 1977 I graduated with o mazter's of chemlcal
engineering degree from Iowa State Uniwversity. I have worked
extenslively in the fertllizer industry as a proosss englineer,
cwnecship, management, operaticon, &t cetera. I'm 70 vears ol

2 Oo they use clay liners forb fertlilzer atorage?

A I have been wvery lnstrumental In writing laws for

secandary cantalnment for Eertilizer tanks. I was with the

R

he

G

d.

2arla A. Bachand, BEME, CRE
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o O wou have concerns about the lang-term durakpllity of
those types of contarnments?

FUT Tes.

M2. MINEE-EAILEY: I cbject toc relevance. This is a
warter approprlation permit,. and the four Tactors are
avallability of unappropriated water, potential for unlawful
impalement, bensficlal uee, and public lnterest.

CHAIBMAEN LEESON: I'm going to-sustalin that objection.

ME. HIMEZS: Can I respond for the record;

Mr. Chairman?

CHATEMAEN LARSON: Tau may.

MR. HIMEZ: The purposs of the water rights permit Mr.
Chicolne iz askling for 1z Eor the purpose of filllng a canal
and insuring its canal liner will not fail. That's whyv I
believe the guestion 1s relevant.

CHAIEMEN LARSON: I am going bto suastain it Becauses tLhe
questien befocre the board is not whether &rF not the liner will
fairl or 15 of a gertain guality. We are Just hers To decide
whather the [our factors ace met on the watar permlt,

(R (EY MR. HIMEZ] If Mr. Chicoine's well, if the pump
falls for his well ar 1f he or Dakeota Bay don't pump water, who
will dltimately bear the burden of making sure that the =Zanal
has water in 1t?

s MoCook Lake Associgtion.

MB. EAHEHADSER: Objectlian. Speculaticrn.

2arla A. Bachand, BEME, CRE
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CHAIRMAN LARSON: I'm golng to overrule that.
| [EY ME. HIMES] Will 1t =ost more monsy forc the
aggaclation ta pump watar into the additlonal sguare footage of
th= oanal’
o TES.
ME: EAMEHADISERY Obection. Speculaticn. That's
dependent upen a bBunch of diffsr=nt [actors.
CHAIEMAN LARSON: I will sustain that one.
s [BY MR. HIMES] What's the cost of pumping from the
MoCook Lake Association bBased on?
MS. MIHNES-BAILEY: Objéeatlaon. Relevance,
CHATRMIN LARSCH: I'11l =ustain that.
MR. HINEZ: I have nothirng Eurther for Dirk.
CHATRMARN LARSOH: Aoy cedicect?
MR. FANEHRUSER: Mo cross-examlnatlon, Your Hanor, or
Mr. Chairman. Thank you.
ME. MIHES-BAILEY: Mo guestions Crom me,
CHALRMEN LARSON: Jie, you are diszsmissed as a witness.
Sorey, any board questlons? Hearlndg none, you are diamlssed.
Mr. Hined, any additional witneszes?
MR, HIHNES: I'm thinking. Hothing further.
CHAIRMREN LARSOH: Mo obther additional witnesses. Lt
thlis time, after hearing the svidense as presented and the
arogument presented in regards to the asgocliatlon's motion for a

judgment af -a matter of law, the CThalr 15 going toe deny that

2arla A. Bachand, BEME, CRE
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75
applidation &F at a winircum defer 1t until some of the
guestions that have been rcaised tonight can ke answered. TIa
the caloulatlion Chat Mr. Chicolne's espginesr cams up with, 1=
it suificient te sustain the liner and satisfy the concecns of
Fame, Flsh and Parks? Are we ogolndg to be able To come Lo soms
gort of agreement oFf Mr. Shicolne cone up with a plan to insure
that the long-term malntenance and Upkesp of thils canal will be
gatigfied?. 3o the agsogliaticon asks that Lhe board deny the
permit or defer the ruling until all of the concerns can be
gatisfied. Thank you.

CHAIRMEN LARSOM: Thank wou, slr. (Brief pause) AL
this time I'm goling to make a motion, pursuant to S0DCL
1-25-2(3), ta enter into exesutlve session for the purpose of
consulting with legal counsel regarding this pending
litigatlian. We are in recess,;

MR. FREEMAN: Second.

CHATEMEN LARSOH: I have & second, all right. All in
favor.

(Motlan pasgsed unanimously.)

(Wharceupon, the hearing waz in recess at 156 p.m. and
gubzequantly reconvensad at &:07 pom., and the follawlng
proceedings were had-and entered of record:)

CHATIRMAN LARSON: We are back Iln sesslon of the
gpecial mseting of the Water Management Board scheduled for

Budust 2nd, 2023, The board has returned from executlve

2arla A. Bachand, BEME, CRE
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gegalon. The last item to be determlined on thig case ls ta
conslider Water Permit Appligation No. B7d4-=3 for Dakota Bay.
D I have a matlon to grant or deny Chat application?

ME. BJOEK: MMr. Chaicman, I would mowve approval af
application BT44-3: for Dakota Bay.

CHATRMAN TARSON: Do I have & =secend to that motlons

ME. FREEMARN: I'm assuming that's sublect to the
qualifizations of the Chief Engineer.

ME. BJOREK: Indeesd.

ME. FREEMAMN: Then I wiould second that motion.

CHATEMEN LABRSOM: Roll call please,

MZ. BINEGARR: Bjork.

MR. BJOERK:D Hya.

MS. BINEGAR: Dixon.

Ms. DIXON: Ave.

MS. BIHNEGAR: Freeman.

ME. FREEMAN: Aye.

MS: BIMNEGAR: Heolzbauer.

ME. HOLZBAUEERE: Aysa.

Mz. BIMEGARER: Larson.

CHAIRMAN LARSONW: Abstailn,

ME. MCVEY: On this matter, we are going to need
findings of fact and conclusions of law and a propased
deciglion. Water Rightsys Ms. Minegs 1f vou would be so kind as

to prepare thase, Augost 23 12 the date; and then again

2arla A. Bachand, BEME, CRE
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Septembar 11 az tha date for any abjecticns thersto and
proposed alternative fasts and cenclusions.

CHAIEMEN LARSON: Belrng no further business, wea ars
adjourned. We have to have a motion to adjourn.

MR: BJORE: So moyved.

MR. FREEMAMN: Second.

CHALRMEN LARSON: We ares adjoucned.

(Hhersupon, the proceedings were concluded at azd3

2arla A. Bachand, BEME, CRE
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EERTIFI CEAETE

STATE QF S50UTH DAEOTH |
COUNTY OF HUSHES |

I, Carls A: Bachand, BME, CER,; Freslancs Court
Beparter for the State of Scuth Dakota; fesiding 1in Fletrre;
South Dakota, do hepsbhy certifys:

That I was duly authorized to and did report the
testimony and ewidence in the above—sntitled cause;

I further cectify that the foregoing pages of this
Lranscrlipt represants a true and acdurate tranacriptlion of my
gtenotype nates:

Dated thlis 11th day of December 2023,

fef Carla A, Bachand

Carla A, Bachand, EME, CER
Freelatree. Churt RBeporter
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EE: Memorandum Decision

In the Matter of McCook Lake Recreation Area Association’s Petition for
Declaratory Ruling Regarding Appropriative Permits and Shoreline
Alterations 63CIV23-171

In the Matter of Water Permit Application No., 8744-3, Dakota Bay, L1.C
63CIV23-172

[Dhear Counsel:

63CTV23-171 and 63CTV23-172 are administrative appeals to the cirenit eount by
McCook Lake Recreation Area Association (MAssociation™) from decisions of the South Dakota
Department of Agriculture and Natural Resources Water and Management Board (“Board™),

Because the Board correctly determined no water nght permit is required for the Dakota
Bay canal construction, allowed the intervention of Dakota Bay and the Chief Engineer and did
not require disgualification of legal counsel, the determination by the Board in 63CIV23-1711s
affirmed. Because the Board corrcctly determined Dakota Bay's water use will be beneficial
and in the public interest and quashed subpoenas not served, the determination by the Board in
6ICTV23-172 is affirmed.

Lrocedural History
63CIV23-171 is an administrative appeal by the Association of the Board' s declaratory
ruling that Michael Chicoine and Dakota Bay, LLC {jointly “Dakota Bay"™) were not required to
make applicaiion to the Boad for a permit to appropriate water before starting construction to

expand McCook Lake for Dakota Bay's use as well as its Orders allowing the intervention of the
Chief Engineer of the South Dakota Department of Agriculture and Natural Resources Aap: P. 077

Filed on:7/2/2024  Union County, South Dakota 63CIV23-000172



Rights Program (“Chief Engineer™) and denying the Association’s motion to disqualify the
Board's legal counsel. 63CIV23-172 is an administrative appeal by Association of the Board's
approval of Dakota Bay*s Water Permit No. 8744-3 and its Order quashing the Association’s
subpoena duces tecum to the South Dakota Department of Game, Fish and Parks (“GFP™) and
the Chief Engineer or Board.

Dakota Bay applied to GFP for a permit to alter lakeshore or bottom lands to construct a
canal on MoCook Lake for private development or sale of lots to adjoining property owners.
Dakota Bay hed not applied for a water rights permit from the Board for the project although it
had applied for a water permil to use water from an existing irrigation well for the purposs of
pumping water into the proposed canal. The Association commenced an action for declaratory
ruling from the Board as to whether a permit is required, a petition opposing a permit for use of
the existing irfigation water and issued subpoenas to GFP and the South Dekota Department of
Agriculture apd Natural Resources Water Rights Program (“DANR™) which were subsequenily
quashed by the Board. The Chief Engineer filed a petition opposing the Association’s
declaratory ruling petition and was granted a continnance of the hearing. The Association filed a
motion to disqualify the attorney general’s office from serving as the Board’s legal counsel
which was denied at the hearing on the petition’s merits. After hearing, the Board declared a
water permit was not necessary concloding the construction of the canal is not an appropriation
of water and granted a water nights penmit for use of the imigation well water in the separate
application, The Board also overruled the Association’s objection to participation by Dakota
Bay and the Chief Engineer in the declaratory judgment proceeding and its motion to disgualify
legal counsel for conflict of interest. The Board had quashed the subpoenas which are also a
subject of appeal at a prior proceeding,

The Association filed its appeal of the Board's declaratory ruling on November 13%,
2023,

The Association filed its appeal of the water rights permit issued on November 13,
2023,

Hearing was held hefore this court on April 9%, 2024 .
Standard of Review

"The circuit court’s standard of review in these matters is set forth by the South Dakota
Supreme Court referencing its own as follows:

“We review the Department's decision in the same manner as the circuit court.”
Hughes v. Dakota Mill and Grain, Inc., 2021 8.1, 31,9 12, 959 N, W.2d 903, 907
see SDCL 1-26-37, 8TCL 1-26-36. We review the Department's findings of fact
for clear ervor and overturn them only if “afier reviewing the svidence we are left
with a definite and firm conviction that 3 mistake has been made.” Hughes, 2021
8.0, 31,9 12, 959 N.W.2d at 907 (quoting Schneider v, 5.0. Dep't of Transp.,
2001 8.D. 70, ¥ 10, 628 N.W.2d 723, 728). But “[w]e review the Department's
factual determinations based on documentary evidence, such as depositions and
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medical records, de novo.”™ Id.; see Peterson v. Evangelical Lutheran Good
Samaritan Soc'y, 2012 5.1, 52,97 18-19, 816 N.W.2d 843, 849 (explaining that
proposed amendments (o SDCL 1-26-36 failed, leaving this standard of review
intact with respect to agency findings of fact derived from documentary
evidence). “The Department's conclusions of law are fully reviewable.” Hughes,
2021 8.1, 31, ¥ 12, 959 N.W.2d at 907,

News Am. Mg, v. Schoon, 2022 5.D. 79, §18, 984 N.W.24 127, 133,

.. Teviewing courts are required to “give great weight to the findings made and
inferences drawn by the agency on questions of fact.” “However, questions of law
are reviewed de novo.” Manuel, 2012 510, 47,9 8, 815 N.W 2d at 670 (ciring
Folimer v. Wal-Mart Store, Inc., 2007 8.D. 25,9 12, 729 N.W 2d 377, 382).
“Mixed questions of law and fact require further analysis." Id. (guoring Dariing v.
W. River Masonry, Inc., 2010 5.D. 4,9 10, 777 N.W.2d 363, 366). “Tf ... the
guestion requires us to consider legal concepts in the mix of fact and law and to
exercise judgment about the values that animate legal principles, then ... the
question should be classified as one of law and reviewed de novo.” Jd.

Easton v. Hanson Sch. Dist, 30-1, 2003 5.1, 30, §7, 829 N.W.2d 468, 471,

In the Matter of MeCook Lake Recreation Area Association’s Petition for Declaratory
Ruling Regarding Appropriative Permits and Shoreline Alterations 63CIV23-171

1. Permit Necessity

The Board determined the canal as proposad is not an ongoing appropriation of water
and, accordingly, no water permit is necessary,

Although the Association asserts the Board's determination that there was no
appropriation of water is an answer to a question not asked, such iz a necessary resolution for
deciding whether a permit from the Board was required for Dakots Bay's project. The
Association’s attempt to distinguish “acquining the right to wse water or to construct waterworks"
{emphasis added) from an analysis of whether an appropriation of water will oceur is
nonpersuasive and not supported by precedent. Similarly unconvincing is the Association’s
citation of Parks v. Cooper, 2004 8D 27,9 32, 676 N'W2d 823, 834 (3D 2004) for the premise
that the history of South Dakota water law is not relevant to the Court’s analysis in this matter.
To the contrary, the very premise of the Court’s holding in Parks v. Cooper is that histery and
precedent have established the public frust dectrine that exists apart from staiute conirolling as
to itz decision in that matter. fd, at §42, 837,

The Chief Engineer's analysis is persuasive as to whether an appropristion such as o
require 4 permit is implicated in this case. An ongoing appropriation permil s unnecessary
because Dakota Bay would not have exclusive control of the water on the canal once it is joined
o McCook Lake. The facts are undisputed and correctly found by the Board. The Board

correctly concluded the canal is not an ongeing appropriation of water.
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% Proper Parties to the Action.
A, Chief Engineer

While the ohjection was not raised until submission of its Objections and Alternative
Findings of Fact and Conclusions of Law, the Association argues the Board improperly allowed
the participation of Dakota Bay and the Chief Engineer. Although SDCL 1-26-17.1 provides for
intervention in a contested casc by a person with a pecuniary interest, intervention is not
confined to those with a pecuniary interest for purposes of a decleratory judgment action’.

Declaratory judgment proceedings are generally considered equitable in their
nature as to bring them within the rule of equity which pemmits a joinder of
defendants where thers 15 a community of interest in questions of law and fact and
which makes inapplicable the common-law ruls that there can be a joinder of
defendants only where they are under a joint obligation or ligbility. In addition, a
state provision which was based on the federal rule dealing with permissive
joinder of parties in civil proceedings has been construed as giving broad
authority for permissive joinder of defendants and as having been intended to
extend to all civil actions the principles of permissive joinder which had been
tollowed in equity, which authority is to be liberally construed in & declaratory
Judgment suit,

22A Am. Jur. 2d Declaratory Judgments § 211 (West 2024) (internal citations cinitied),

Although Association cites SDCL 46-2A-4 in support of its position that parties
who file a petition in opposition to a declaratory ruling action may only participate if it
suffers a unique injury which concerns a mater within the regulatery authority of the
apency, that statute only applies to an application pursuant to SDCL 46-2A-1, nol a
decleratory judgment action. In the event a declaratory judgment action is construed o
be an application pursuant to SDCL 46-2A-1, 46-2A.-2 provides that the chief engineer
shiall make a recommendation on the application. The chief engineer's input is allowed
and even required under these statutes and its participation cannot be considered
prejudicial under any construction.

B. Dakota Bay

The Association objects to the Board’s receipt and constdesation of Dakota Bay’s
untimely Petition in Opposition to the Association’s Petition for Declaratory Ruling. The
Asgociation made a motion to strike Dakota Bay's opposition and preclude their
participation at hearing, The Board denied the Association’s motions finding that
because Dakota Bay is a necessary, original proper to the action, it was not required to
additionally file a petition to participate in the proceedings.

1 50CL 46-2.6 provides the Board may promulgate rules to establish practice procedures for isswing
diocl aratary rulings,
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The Association concedes the facts are not in dispute. Bref of Appellant, pg. 3.
The participation of Dakota Bay and the Chief Engineer did not sipnificantly delay the
proceedings. There is no evidence that the Association was prejudiced by either Dakota
Bay's or the Chief Engineer’s participation.

The Board correctly concluded that Dakota Bay was a necessary, original party that was
not required 1o file a petition to participate, The Board further correctly concluded that the Chief
Engineer was a party to the action and also filed a timely petition to participate.

3. Representation by the Attorney General’s Office

The Association asserts that the representation by separate attorneys under the employ of
the Attorney General's Office of both the Board and the Chief Engineer is a conflict of interest
resulting in violation of the Association’s right to due process.

While the Association concedes that an administrative agency can both prosecute and
adjudge a dispute by virtue of the South Dakota Supreme Court's holding in Romey v. Landers,
302 NW2d 415, 420 (5D 1986), it objects to the Attorney General's repreventation of both the
prosecutor and adjudicator. SDCL 46-2-4 and 46-2-4.1 provide the Attorney General has an
obligation to represent both the Board and the Chief Enpineer.

To the extent that the attorney general is not a party to an action or perscnally
interested in & private capacity, the aliormey general may represent opposing state
agencies in a dispute. Thus, unlike conflict of interest rules governing the conduct
of lawyers representing private clients, the atomey general is not necessarily
prohibited from representing governmental clients whose interests may be adverse
to each other.

7 Am, Jur, 2d Artormey Gerneral § 19 (West 2024 )(internal citations omitted),

As argued by the Chief Engineer, .. .it has also been stated that, due to the attorney
general's statutorily mandated role in the state legal system, the rules of professional conduct
cannot be mechanically applied to the attorney peneral's office.™ 7 Am. Jur. 2d Artorney General
§ 17 (West 2024) citing Chun v. Board of Trustees of Emplayees’ Retirement Sysiem of State af
Howaii, 87 Haw, 152, 952 P.2d 1215, 124 Ed. Law Bep. 1074 (1998); . State ex vel. Com'r of
Transp, v. Medicine Bird Black Bear White Eagle, 63 8. W.3d 734 (Tenn. Ct. App. 2001) and
Aitormey General v. Michigan Public Service Com'n, 243 Mich. App 487,625 N.W.2d 14
(20007,

The Board correctly concluded the Attorney General's Office may properly represent
both the Chief Engineer and the Board in this proceeding.

In the Matter of Water Permit Application No, 8744-3, Dakota Bay, LLC 63CIV23-172

The Association appeals from a decision of the Board granting a water permit submitted
by Dakota Bay arguing thers is not substantial evidence to support the Board’s determination
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pursuant to SDCL 46-24-9 as the Board failed to review soil reports, construction plans, and/or
detailed specifications with respect to the proposed construction,

1, SDCL 46-2A-9 criteria

Dakota Bay submittzd Water Permit 8744-3 for a proposed canal project. The proposed
project requested one time use of well ground water of 20.6] acre-feet to fill the canal witha
continuing yearly appropriation of 7.99 acre-feet of ground water. The Chief Engineer
recommended approval of the permit. A contested hearing was held. The Beard approved the
permit subject to the Chief Engineer’s recommended gualifications and entered Findings of Fact,
Conclusions of Law and Decision.

SDCL £6-2A-9 provides as follows:

A permit to appropriate water may only be issued if there is reasonable
probahility that unappropriated water is available for the applicant’s proposed use,
the proposad diversion can be developed without unlawful impairmment of existing
domestic water uses and water rights, the proposed use is a beneficial use, and the
permit is in the public interest as it pertains to matters of public interest within the
regulatery authority of the Water Management Board as defined by §4§ 46-2-9 and
46-2-11.

The Association appeals the Board's findings of fact which are reviewed under the
clearly erronenus standard, News dm. Mg, supra, Its decision will be epheld unless this courd
is left with a definite and firm conviction that a mistake has been commuitted. fd.

A Rezsonable probahility unappropnated water 15 available for use.

The Board received the testimony of Nakaila Steen, a nateral resources engineer with
Water Rights, who performed a technical review of the application and was gualified as an
expert by the Board. Ms. Steen opined that based upon information regarding recharge to the
aquifer, existing water rights, and the observation well dats, there is sufficient unappropriated
water available to satisfy the use sought by Dakota Bay.

The Association has failed to show that the finding was croneous.
B. Proposed wse would not impair existing domestic water uses and rights,

Mr, Michae! Chicoine, who sought the application on behalf’ of Dakota Bay, testified as
to his plans to construct a canal stemming off McCook Lake to provide lake access for current
and future residents as well as the public. Mr, Chicoine testified as to the construction of the
canal including an 18-inch fat, clay liner.

M. Steen further testified that the nearest existing domestic well is owned by Mr.,
Chicoine of Dekota Bay, LLC; the next nearest domestic well is .3 miles northwest of the
proposed point of diversion; the nearest existing water rights are three separate water
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rights/permits each located approximately one mile from the proposed point of diversion; and the
nearest ebservation well is .6 miles from the proposed point of diversion. Ms. Steen testified that
because of the qualities of the Missouri: Elk Point aquifer, the area of the proposed point of
diversion and small volume requested, there is a reasonable probability that the application could
be developed without unlawful impairment to existing domestic wes and water rights. The
record established that, in fact, the point of diversion proposed has been operated with the same
rate of diversion imder an origation permit for nearly 20 years without complaint.

While the GFP provided testimony that it had concerm that if the canal liner were to dry
out, its integrity and ability to reduce seepage would be compromised and the Association
provided testimony that it would bear the burden of filling the canal should Mr. Chicoine’s well
fail or water is not pumped under the proposed appropriation, the continuing appropriation
addresses those concerns.

The Board determined there is a reasonable probability that unappropriated water is
available for the proposed use and there will be no unlawful impeirment of existing domestic
water uses and water rights.

The Association has failed to show that the finding was erroneous.
48 Proposed use would be a beneficial use in the public interest.
SDCL 46-1-603) defines beneficial use:

“Bencficial use,” any use of water within or outside the state, that is reasonahle
and useful and beneficial 1o the appropriator, and at the same time is consistent
with the interests of the public of this state in the best utilization of water supplies.

While “public interest” is not defined in SIXCL 46-1-6, the Association does not seem 1o
dispute that greater access to the public for recreation activities is in the public interest,?
Instead, the Association argues the viability of the project precludes a determination that such is
in the public’s best interests.

The South Dakota Supreme Court has ruled that public interest review should include
whether a proposed project will flood and damage neighboring property. Dekay v. U8, Fish &
Wildlife Serv., 524 N.W.2d 855, 839 (8.D. 1994). Thus, the viability of the canal is a relevant
consideration under public interest review. Here, the Board found the expert testimony
established that the given the nature of proposed point of diversion and relative small volume
requested by the application, there is a reasonsble probability that the application could be
developed without unlawful impairment Lo existing domestic wses and water rights, FOF #19,
This finding satisfies the requirement of determining whether the proposed project will damage
neighboring property or interests and is correetly found.

The Board found that the proposed use for recreation, to fill the proposed canal and
replace losses due to evaporation or seepage constiuiles a beneficial use in the public interest,

1 See ARSD T4:51:08:04 which definea beneficlal use of South Dakota strearrs to ncude recrsation,
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The Association has fadled to show that these findings were erroneous.

The court is not lefl with a definite and firm convietion that a mistake has been
committed in regard to any of the Board’s findings as to approval of the permit.

2. Ouashing of Subpoena

The Association claims as additional crror that the Board's inconectly quashed the
Association’s subpoenas to GFP and DANE.

The clear languape of both SDCL 15-6-45(a) and SDCL 1-26-19.1 supports the
Association’s position that the subpoenas were validly issued by its attorney without leave of the
Board. The Association failed, however, to effect service pursuant to SDCL 15-6-45(¢) making
the Board's decision to quash valid on that basis alone.? In addition, even if the Board’s
defermination quashing the subpoenas was error, the Association did not establizh prejudice as a
result. The Association could have, and did, move the Board for isseance of subpoenas pursuant
to the Board's construction of the procedural requirements. Further, the Association called a
witness at hearing pursuant to subpoena.

The Board correctly quashed the subpocnas pursuant to motion, Even if that
determination was in error, the Association was nof prejudiced thereon.

In conclusion, the Board comectly determined no water right permit is required for the
Dakota Bay canal construction, allowed the intervention of Dakota Bay and the Chief Engineer
and did not require disgualification of legal counsel. Accordingly, the Board's determinations in
63CIV23-171are affirmed. Further, 25 the Board correctly determined Dakota Bay's water use
will be beneficial and in the public interest and quashed subpoenas not szrved, the
determinations by the Board in 63CIV23-172 are affirmed.

Counsel for Dakota Bay may submit Orders in accordance with this memorandum

opinion incorporating it by reference.
eV i
e
2470

7 Tami Bem

‘ Circuit Court Judge

FEDCL 15-6-45(c) provides the subpoena shall be sesved in the same manier as a ssmmons excapt o
sirvice by publication is autharized, SDCL 15-8-5{b). the statute sllowing sarvice on & pary's atiomay,
providas 15-6-5 does not apply to service of 8 summons of prodesa for contarmpt, Accord@ngly, the subpoena
miisEt 02 personally served to be effactive. Sanvice on the adminksirative aesistant s meffactive &5 is mailing to
counsel. SOCL 15-6-4di5); 15-6-HcWE); 15-6-4{e).

App. P. 084



STATE OF SOUTH DAKOTA b IN CIRCUIT COURT

COUNTY OF LINION } FIRST JUDICIAL CIRCUIT

IN THE MATTER OF MCCOOEK
LAKE RECREATION AREA
ASSOCIATION'S PETITION FOR
DECLARATORY RULING
REGARDING APPROPRIATIVE
PERMITS AND SHORELINE
ALTERATIONS

Case No, 63CIV23-171
Case No, 63CIV23-172

piE

NOTICE OF ENTRY OF ORDER
IN THE MATTER OF WATER

PERMIT
APPLICATION NO. §744-3,
DAKOTA BAY, LLC

T it Mg g e et e et R T e A

NOTICE HEREBY GIVEN that attached hereto and incorporate herein is a copy of the
Final Decision and Order in the above-title action, the original of which was entered by the
Honorable Tami Bern on July 17, 2024, and filed in the office of the Clerk of the First Judicial

Circuit. Union County. at Elk Point. South Dakota.

Drated this 19th day of July 2024,

GUNDERSON, PALMER, NELSON
& ASHMORE. LLP

By: i Staey R Hegee
Stacy R. Hegge
111 W. Capitol Ave, Suite 230
Pierre, 80 57501
Phone: (603) 494-0105
Email: shegge/mgpna.com

Attarnevs for Dakota Bay, LLC and
Michael Chicoine

App. P. 085
Filed: 7/19/2024 3:41 PM CST Union County, South Dakota 63CIV23-000172



CERTIFICATE OF SERVICE

1 eentify that on July 19, 2024, a true and correct copy of the NOTICE OF ENTRY OF
ORDER was electronically filed and served vpon the Tollowing individoals through South
Dakota’s Odyssey File and Serve Portal:

Jennifer L. Verleger David Briese

South Dakota Attomey John M. Hines

General’s Office Crary Huff, P.C.

1302 East Highway 14, Suite | 329 Pierce Street, Suite 200
Pierre, SD 57501 Sioux City, 1A 51101
jennifer.verleger@siate sd.us Jhinesi@craryhuff.com
atgservice(state.sd.us dbriesefaicraryhuff.com
Attorneys for Chief Engineer and Attomeys for McCook Lake
Water Rights Program, DANE Recreation Area Association

A Braev B Heowe
Stacy R. Hepge

App. P. 086
Filed: 7/19/2024 3:41 PM CST Union County, South Dakota 63CIV23-000172



STATE OF 50UTH DARKOTA IN CIRCUIT COURT

T

a5

COUNTY OF UNION b FIRST JUDICIAL DISTRICT

IN THE MATTER OF MCCQORK
LAKE RECREATION AREA
ASSOCIATION'S PETITION FOR
DECLARATORY RULING
REGARDING APPROPRIATIVE
PERMITS AND SHORELINE
ALTERATIONS

Case No. 63CIV23-171
Case No. 63CIV23-172

FINAL DECISION AND ORDER
I[N THE MATTER OF WATER

PERMIT
APPLICATION NO. 8744-3,

PDAROTA BAY, LLC

e e St Rl B R b R e e e R e

Pugsiant to SDCL 1-26-36, it is hereby ORDERED that the Memorandum Decasion filed
on July 2, 2024 is incorporated by reference; it 1s further

ORDERED that the South Dakota Department of Agriculturs and Natural Resources Water
Management Board’s (Board's) Findings of Fact, Conclusions of Law, and Decision in 63CIV23-
171 is affirmed; it is further

QRDERED that the Board’s Findings of Fact, Conclusions of Law, and Decision in
GICIVZ3-172 is affirmed; it is further

ORDERED that tha stay of proceadings is lifted in light of this Court’s final decizion, and

I i s hereby enlered rdingly.
ndgment is harehy entered accordingly 7712024 2:00:11 PM

BY THE COLIRT;

—

.
o
# '_I-"
Atlest B(—/?/ﬁ’j;;?iﬁh rj:_"?_-r_.-rpﬂ..-"
Mayer, Laura Honorable Tam Bemn
Clerk/Deputy Circuit Court Judge

Flled on:07/17/2024 Union County, South Daketa saciva3-ooo1 APP- P. 087
Filed: 7/19/2024 3:41 PM CST Union County, South Dakota 63CIV23-000172



o SUPREME COLRT
STATE 7 501 T DaKOTA

FILED
SEP -8 2074
STATE OF SOUTH DAKOTA ) El . :éf' IN CIRCUIT COURT
COUNTY OF UNTON } Clerk FIRST JUDIKCIAL CIRCOTT
S

i £301Y23-172
N THE MATTER OF WATEF IPEEMIT }
APPLICATION NO. 3714-3, DAKOTA ) NOTICE OF REVIEW
BAY, LLC )

}

To: Dand Briese & Jolipn Hines, attorney s lor MoConk Lake Eecreation Area
Associaton; Stacy Hegege & Dean Fankhauser, atoroey s for Daliota Bay,
1.I.C and Michacl Chicoine:

Pleass take oolice chal the Bospotudents, Soweh Dadedta Cloel Euginest
and Water Rights 'meram, Deparimen! of Agriculbum and Narural Besounes,
will seck reviow of the opder of the circuit court entered on the L7th day of
July Ak, o the extent it applicd the Fules of Civid Procedoge: W Lhe Water
Manage ment Boatd™ heardog process.

alesl thes 2ith day of August 202,

WVARTY J. JACELEY
ATTOENEY (AENERAL

L fennalr L Verieger

Jeuniler L. Yerleger

Assistarnd, Attomey Oencral

132 East Highiway 14, Suite 1

Piecre, So1th [rakola 373001

Telaphaone: (GO5) T73-2315

Ernail: Jenoioe Ve legegdisuate. gy
Attornens for South Doakote Chief Enginear
ard Water fights Program

Slp BTG A AR AN CEST Sueme Coln Faie ol Sauth Zakola #3070



CERTIFICATE OF S3EREVICE
The undersigned hereby certifies that a true and correct copy of the
Notwe of Reviews was Gled electmmcally by (he andersigned tieengh the
Chlvusey File &% Serve system with the abowve captioned coun which caused said

dozinents e be senved by electmonie nesans oo

David 7. Bricsc Oy Emaid Only

Jolin M. Hines Dean Fardsbiauser

Crary Huoff, P.C. Tigges, Hottara & Lessmann, LLF

329 Pierce Street, Suite MM} FP.0O. Box 13537

Sioux City, [A 31102 Sioux Ciky, 1A 51102

Telepdwnws: [F12] ATT-5401 Telephuone: {T12) 2532-3226

Email: dbries ra vyl coin Emaildfankbanseqdsio iecity lAwncrs . con
Emall: [hinesfcratyhufl com Atiormey for Dakota Bay, LLTC and
Attormeys for MoCook Lake Michae! Chinoine

Kecraqlion Areo Assoesalion

Btacy K. [[cggc

Giorlersoe, Palrmer, Melsin &
Aslunore LLE

1t West Capitol Ave, Suite 230
Picrre, 8D 37501

Telepluwmie: [BOL) 4500103
Email: shegae@ppia, com
Aftormey for Dekota Bey, LLC and
Michae! Chicoine

oo Wi 27th day of August 2024,

L Jennater £ Verieger

Jenndber Lo Verleger

Agsistanl Attomey deneral

Artorneyrs for Sourh Dokote Chief B gineey

ahd Watar Rights Program

mci_ b Tonbenda Bomy, "L - NePier < st o]



SUPRITAIE COLRT
STAYE ©3F 501 TH DAKOTA
FNED

SEP -6

IN THE BUFREME COURT %qygll ot d: P

A . [T, . Clerk
STATE OF SOUTH DAKOTA

MOCOOK LAKE EECEEATION AREA
ASEOCIATHON,

Mer.

b
b
|
Appellacd, | APPELLEES SOUTH DAKOTA
| DETMARTMENT OF AGRICULTURE
I AND NATURAL RESOURCES, CHIEF
| ENGINFER ANT) WATER RIGHTS
DALOTA BAY, LLD, MICHAEL | FROGRAM S
J
|
;
;
b
I

W

CIHICOINE, AND THE 30OUTH LOCKETING STATEMENT
NARCTA NMEFAETMILNT QOF

AGEICLILTURE ANL NATUEAL
ERSOURTES, CIIER ENGINEER
AND WATER EIGHTS FROGEAM,

Appellecs.
SECTION AL TRIAL COURT
l. The ciocuil comar fmonn which the Aappeal is laken; Fise Cimon
2. The counts In which the actien is venuwed al the time of appeal: Vnion
3 The naune of the oaal judge who entersd the decision appealed:

Judgs Tami A, Bomm
FAETIES AND ATTOHRNEYS

q. Tdentify each pamy prescntly of rocord and the name, address, and phone
o bes of Lhwe atnoriey far each pacty.

Freg, QARG 250 A CET Suprermes Court, Stake o 5ot Ceirkots #30796



SECTION G TIMELINESS OF AFFEAL

(Il eccten B is completad by an appelles fillng & notice of roview pursuant to
BDCL 153-26A-22, the ollowing questions are 0 be answerad as they may apply
b the decksion the appelles is secking e bave mevicwoed )

1. The date the judgment ar order appealsd from was signed and Gled by e
trial conwee: July 17, 20024

4 The dare notice of cotry of the judgment or order was served on eact pacy:
July 1%, 2024

3. Srabe wherther eaf bt of the fllowing motions wees im@cde:
a. Maotion for judgment n-ovy., 80CL 13-G-30b5 _ Yes X Mo
b Motdono for mew trial, SDCL 13-6-39: _Yes X Mo
HATLRE AND DISPOSITION OF CLAIMS
&, srate the naties of each party’s separate clams, colntemlanns or mbs-
claims and the triol courts dispesition of cach claim (¢ g, court trial, jury
veerdion, sunnEry jud@nennr, el podgimenn, agenssy decision,

affirmed freversed, ete).

Circuit court revicw of agency decision Water Mansgement Board)
H el

3. Appeads of right may be taken onlky froog (inal, appealable onlers. See
BN 152640 and -1,

H. Macl the taal conet eneer a final ndagment or order that esclves all of
each party’s individoal claimos, cmlnterbmms, or citss-claims?
A Yes_ No
b. Il the trial court did met enter a nal judgient or osler as t each

arkys mclividoal clam s, countenclaims, or cross-claims, did the
trial court make a detcrmination and direct cotry ol judgmenr
PursnEnt b S0NCL 15-6-542 Nol applicahble. T A1V}



Btale cact) issae intended o he prescuted for revicw. (Parics will ot Ie
bonind by these sTalements.)

I. Wherther the mles of civil procedure apply W the Water Manageinent
Boarl's proceedings and handling of the: proposed sibpesenas.

Datecl thas 27th day of A 2024,

MALTY J. JACELEY
ATTOENEY GENERAL

A FerwtefBe & Varieger
Jenmifer L. Verleger

Asspgtand Aftormey General

1302 Bast Hiphway 14, Suite 1

Fietre, Soaclly Dakota 373010

Telephone: (&03) TF3-2213

Email: Jeoniter Veclegogdstale. sd. us
Adttomens for South Dakote Chief Engineer
and Water Rights Pragrarm




CERTIFICATE (JF SERVICE
The undersigned herchy certifies that a true and cortect copy of
Appellees Souih Dakola Department of Agericw e and Nofurui Rexgurnes, Chigf
Engineer ctnd Weter Rights Progrom’s Docketing Statement was filed
electronically by the wmndersigned threotgats the Oovssey File & Beoee sysiom
witl: Lt aboye captioned couwrl which caused said documents to be scrived by

electIOILIC MeaAns O,

Cavid C. Brieso By Errall Oniy.

Jobul M. 1lines Dean Fankhaniser

Crary Hull, P42, Tigges, Bortaro & Lessmann, LLP

327 Pierce Street, Suite 200 P.O. Box 1337

Sioux City, [A 21102 Blouy iy, A 21102

Telephane: [F12) 2¥F7-0461 Teleptane: (F1E] 252-3226

Email: dbriesoacrary iyl com Emaildfankhan scnfsiouycitrlawyers con
Email: jhincs@craryhuff oo Attomey for Dakota Bay, LLC and
Attorneys for MeCooh Labe Michael! Chicoine

Fecreqiion Araa Associafion

Stacy B, Heggr

T nlersoo, Paliner, Nelsolh &
Ashrmors LLE

L1 West Cypatal Ave, Sate 230
Pierro, S0 G730 !

Telephone: (G5 $H94-0 105
Email: shepaa@ppng com
ARarreay for Daksta Boy, LLC and
Michas! Chicoins

on this 27th day of Augus) H12q.

Jenmifer L. Verleger

Assistan Attormey Jeneral

Aftorneys for South Dakota Chief Engineer
arld Waler Righis Progrem

acr W Mak=dn By, LTS Dewekrting Slafereath Lo



IN THE SUPREME COURT
OF THE
STATE OF SOUTH DAKOTA

IN THE MATTER OF WATER PERMIT
APPLICATION NOLS74H-3, DAKOTA
BAY, LLC

Appeal No. 307%

APPELLEE DAKOTA BAY, LLC'S
JOINDER OF APPELLEE SOUTH
DAKOTA DEFARTMENT OF
AGRICULTURE AND NATURAL
RESOURCES, CHIEF ENGINEER AND
WATER RIGHTS PROGRAMS
(COLLECTIVELY CHIEF
ENGINEER'S) LEGAL ISSUE RAISED
THROUGH THE CHIEF ENGINEER'S
NOTICE OF REVIEW

Appellee Dakota Bay, LLC, through its undersigned legal counsel, hereby joing in

Appelles South Dukota Department of Agriculture and Natural Resources, Chiel Engineer and

Water Rights Program’s (collectively Chief Engineer’s) position and argument on the legal issue

raised through the Chief Engineer's Notice of Review, specifically Issue 11, as set forth on pages

17 through 19 of the Chief Engineer’s Brief filed December 30, 2024

Respectfully submitted this 27th dav of January, 202 5.

GUNDERSON, PALMER. NELSON

TIGGES. BOTTARO & LESSMANN,

& ARHMORE. LLP LLP

/5 Stacy R, Hegge 73 Dean A, Fankhoaeser

Stacy R. Hegge Dean A. Fankhauser (Pro Hac ice)
111 W Capitol Ave, Ste 230 613 Pierce Street; PO Box 1357
Pierre, 8D 57501 Sioux City. IA 51101

Telephone: (603) 494-0103 Telephone: (712) 252-32126

Telefax: (605) 342-9303 Fax: (712) 252-4873

Email: sheggeid@gpna.com DFankhanser@SiouCitvLawyers. com

ATTORNEYS FOR APPELLEE
DAKOTA BAY, LLC

Fided: 1272025 1232 PM CST Supreme Caourt, Stale of South Dakola #£307846



CERTIFICATE OF SERVICE

The Undersigned hereby certifies that on Januwary 27, 2025, [ electronically served the
foregoing using the (klyssey File and Serve system upon the following individuals:

David C. Brieze

John M. Hines

Crary Huff, P.C,

3129 Pierce Street. Suite 200
Sioux City, IA 51101

jhings :

Attormeys for McCook Lake
Recreation Area Association,
Appellant

JTennifer L. Verleger

Asgisiant Attormey General

1302 East Highway 14, Ste. 1

Paerre, 8D 57501

algserviceistate sd.us

Attormeys for South Dakota Chief
Engineer and Water Rights Program,
Appellees

Dean A, Fankhawser (Pro Hae Vice)
Tigges, Bottaro & Lessmann, LLP
613 Pierce Street

Sioux Citv, 1A 51101

DFankhauserii SiousCity Lawvers com
Attornevs for Dakota Bay, LLC
Appelles

By: Stacy B Hepoe
Stacy E. Hegge
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