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JURISDICTIONAL STATEMENT 

The circuit court issued a memorandum decision affirming the decision of the 

South Dakota Department of Agriculture and Natural Resources Water Management 

Board ("Board") on July 2, 2024. (Memorandum Decision; App. 1 ). The circuit court 

entered its corresponding order and final decision on July 17, 2024, which was served on 

July 19, 2024 (Notice of Entry of Order; App. 10). McCook Lake Recreation Area 

Association (the "Association") timely filed its notice of appeal on August 16, 2024. This 

Court has appellate jurisdiction pursuant to SDCL § 1-26-37 and SDCL § 15-26A-3(1). 

LEGAL ISSUES 

Whether the circuit court erred in affirming the Board ruling that Dakota Bay, 

LLC ("Dakota Bay"), carried its burden in establishing the use of water described in 

Water Permit Application No. 8744-3 was a beneficial use and in the public interest. The 

Board ruled the record was sufficient to reach those conclusions, and approved Water 

Permit No. 8744-3. 

Most relevant authority: 

SDCL § 46-1-6 

SDCL § 46-2A-7 

SDCL § 46-2A-9 

STATEMENT OF THE CASE AND FACTS 

This is an appeal from the decision of the Honorable Tami Bern of the Union 

County Circuit Court affirming the Board decision regarding the Water Permit 

Application No. 8744-3 ("Application"), submitted by Dakota Bay. (Application for 

Permit to Appropriate Water in South Dakota; App. 12-13). Dakota Bay applied for the 
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Water Permit on or about March 29, 2023, to use water from an existing irrigation well 

for the purpose of pumping water into a proposed canal to be constructed on Dakota 

Bay's property and connected to McCook Lake. (Application for Permit to Appropriate 

Water; App. 12-13 ). Dakota Bay submitted the Application after the South Dakota 

Department of Game, Fish, and Parks ("GFP") raised concerns about the integrity of the 

liner of the proposed canal. (Letter from GFP, Dated March 24, 2023; App. 14; T.T. 1 p. 

57-58; App. 19-20). 

The Association shares GFP's concerns. The Association holds two water rights 

permits to pump water from the Missouri River to increase and maintain the water level 

of McCook Lake. (Petition Opposing Application for a Water Right Permit; App. 21-22). 

As a water rights holder whose permitted use of water is directly connected to McCook 

Lake, the Association obviously has a substantial and unique interest in a proposed canal 

connected to McCook Lake-and whether that canal would negatively impact the 

Association's pumping efforts. (Petition Opposing Application for a Water Right Permit; 

App. 22). The Association filed a petition in opposition to the Application on June 12, 

2023. (Petition Opposing Application for a Water Right; App. 21). 

The Board heard evidence and arguments on the Application and opposition on 

August 3, 2023. Neither the Board, nor the State's engineer, reviewed any design 

elements or specifications for the proposed canal. (T.T. p. 28-29; App. 16-17). The soil 

composition in the area where the canal would be constructed was also not reviewed. 

(T.T. p. 29; App. 17). Nor was any impact on the Association' s existing permits 

considered. (T.T. p. 29; App. 17). Despite these omissions, the Board concluded that "the 

1 "T.T." used herein refers to the transcript of proceedings before the South Dakota 
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record in its entirety including the exhibits, expert testimony, and testimony of the 

witnesses is sufficient to support the Board's conclusion that the statutory requirements 

set forth in SDCL § 46-2A-9 have been satisfied" by Dakota Bay. (Water Management 

Board Findings of Fact, Conclusions of Law, and Decision; App. 29). 

ARGUMENT 

I. Standard of Review 

Under SDCL § 1-26-36, the Supreme Court "examine[s] agency findings in the 

same manner as the circuit court to decide whether they were clearly erroneous in light of 

all evidence. " Reidburn v. South Dakota Dep 't of L abor and Regulation, Reemployment 

Assistance Division, 2024 S.D. 19, ~ 21, 5 N.W.3d 834, 839 (citation omitted). However, 

"' [w]hen the issue is a question oflaw, the decisions of the administrative agency and the 

circuit court are fully reviewable' under the de novo standard ofreview." Id. Statutory 

interpretation is a question of law reviewed under the de novo standard. Snelling v. S. 

Dakota Dep't of Soc. Servs., 2010 S.D. 24, ~ 13, 780 N.W.2d 472, 478. Under the clearly 

erroneous standard, the Court "[does] not look for reasons to reverse, even if we would 

not have made a similar decision ... but confine our review to a determination whether the 

record contains substantial evidence to support the agency's decision." Gilchrist v. Trail 

King Indus., Inc., 2000 S.D. 68, ~ 40, 612 N.W.2d 1, 10. Substantial evidence means" 

such relevant and competent evidence as a reasonable mind might accept as being 

sufficiently adequate to support a conclusion." SDCL § 1-26-1(9). 

II. The Circuit Court erred in affirming the Board ruling Dakota Bay, LLC 
provided substantial evidence that the use of water described in Water 
Permit Application No. 8744-3 would be beneficial and in the public interest 

Department of Agriculture and Natural Resources Water Management Board. 
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A. Analysis 

The South Dakota Department of Agriculture and Natural Resources Water 

Rights Program is charged with issuing water rights permits under SDCL Chapter 46-1 et 

seq. "A permit to appropriate water may only be issued if there is reasonable probability 

that unappropriated water is available for the applicant's proposed use, the proposed 

diversion can be developed without unlawful impairment of existing domestic water uses 

and water rights, the proposed use is a beneficial use, and the permit is in the public 

interest as it pertains to matters within the regulatory authority of the Water Management 

Board as defined by§§ 46-2-9 and 46-2-11." SDCL § 46-2A-9. 

"If the Water Management Board ... determines that the requirements have not 

been met or that the evidence is insufficient to support a determination, it shall 

disapprove the application or defer it for further study." SDCL § 46-2A-7. "'Beneficial 

use,' [means] any use of water within or outside the state, that is reasonable and useful 

and beneficial to the appropriator, and at the same time is consistent with the interests of 

the public of this state in the best utilization of water supplies[.]" SDCL § 46-1-6. 

The engineer preparing the Chief Engineer's report on the Application did not 

review the design elements, specifications, maintenance requirements, or soils for the 

proposed canal. (T.T. p. 28- 29; App. 16-17). Whether pumping water from the existing 

well into the proposed canal as detailed in the Application will be a beneficial use and in 

the public interest necessarily depends on how the canal is constructed. If the canal 

cannot hold water, or if the amount of water authorized by the water permit is insufficient 

to satisfy the concerns raised by GFP, then pumping water into the canal would not only 
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be unbeneficial but would also be wasteful. Similarly, no public interest is served if the 

water is pumped into a canal that is inadequately designed or built. 

Michael Chicoine (Dakota Bay's member/manager) testified that he has never 

constructed a canal before. (T.T. p. 40, App. 18). Dakota Bay did not make its engineer 

available to the Board, nor did it provide any of the engineering reports, designs, or 

specifications allegedly produced by the engineer. Other than Mr. Chicoine's sometimes 

contradictory lay testimony, Dakota Bay provided the Board with no information as to 

the design specifications for the canal. Due to the lack of any design details or 

specifications for the canal, it is impossible for the Board to have concluded that the use 

of water to fill or otherwise maintain the yet-to-be constructed canal would be beneficial 

or in the public interest. 

The Board's decision is contrary to law and fact, is arbitrary or capricious, and is 

clearly erroneous in light of the entire evidence in the record and should be reversed by 

the Court. See SDCL § 1-26-36. The question on appeal under the "clearly erroneous" 

standard is not whether the Court would have made the same decision as did the 

administrative agency, but whether, after reviewing the entire evidence, the Court is "'left 

with a definite and firm conviction that a mistake has been committed."' Matter ofS. 

Lincoln Rural Water Sys. Application for Permit No. 4300-3, 295 N.W.2d 743, 745 (S.D. 

1980) (quoting Fraser v. Water Rights Commission, 294 N.W.2d 784, 788 (S.D.1980)). 

No evidence in the record, save Mr. Chicoine's contradictory and self-serving 

testimony, establishes that the proposed use of water will be beneficial or in the public 

interest. Without reviewing soil reports, construction plans, and/or detailed specifications 

with respect to the construction of Dakota Bay's proposed canal, the Board cannot have 

8 



rationally concluded that the use of water to fill the yet-to-be-constructed canal would be 

beneficial or in the public interest. No reasonable person would conclude the record is 

adequate to reach the Board's conclusion. Absent such evidence, Water Right Permit No. 

8744-3 should have been denied or deferred for further study. 

CONCLUSION 

The Board's Decision was contrary to law, contrary to fact, was arbitrary or 

capricious, was clearly erroneous in light of the entire evidence in the record and was 

affected by errors of law prejudicial to the Association's substantial rights. The 

Association requests the Court to reverse or modify the Board's decision and conclude 

that the record does not establish the proposed use of water will be beneficial or in the 

public interest, and that Water Permit Application No. 8744-3 should be denied or 

referred for further study. 

Respectfully submitted, 

CRARY HUFF, P.C. 

BY /s/JohnM. Hines 
David C. Briese 
John M. Hines 
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In the Matter of McCook Lake Recreation Area Association's Petition for 
Declaratory Ruling Regarding Appropriative Pennits and Shoreline 
Alterations 63 CIV23-171 

Dear Counsel: 

In the Matter of Water Permit Application No. 8744-3, Dakota Bay, LLC 
63CIV23-l 72 

63CN23-171 and 63CIV23-I 72 are administrative appeals to the circuit court by 
McCook Lake Recreation Area Association ("Association") from decisions of the South Dakota 
Department of Agriculture and Natural Resources Water and Management Board ("Board"). 

Because the Board correctly determined no water right pennit is required for the Dakota 
Bay canal construction, allowed the intervention of Dakota Bay and the Chief Engineer and did 
not require disqualification of legal counsel, the determination by the Board in 63 CIV23-171 is 
affirmed. Because the Board correctly determined Dakota Bay's water use will be beneficial 
and in the public interest and quashed subpoenas not served, the detennination by the Board in 
63CIV23-172 is affirmed. 

Procedu.ral. History 

63CfV23-171 is an administrative appeal by the Association of the Board's declaratory 
ruling that Michael Chicoine and Dakota Bay, LLC (jointly "Dakota Bay") were not required to 
make application to the Boad for a permit to appropriate water before starting construction to 
expand McCook Lake for Dakota Bay's use as well as its Orders allowing the intervention of the 
Chief Engineer of the South Dakota Department of Agriculture and Natural Resources, Water 

Filed on:7/2/2024 Union County, South Dakota 63CIV23-000172 
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Rights Program (''Chief Engineer'') and denying the Association's motion to disqualify the 
Board's legal counsel. 63CIV23 -172 is an administrative appeal by Association of the Board's 
approval of Dakota Bay's Water Permit No. 8744-3 and its Order quashing the Association's 
subpoena duces tecum to the South Dakota Department of Game, Fish and Parks ("GFP") and 
the Chief Engineer or Board. 

Dakota Bay applied to GFP for a permit to alter lakeshore or bottom lands to construct a 
canal on McCook Lake for private development or sale of lots to adjoining property owners. 
Dakota Bay had not applied for a water rights permit from the Board for the project although it 
had applied for a water permit to use water from an existing irrigation well for the pw:pose of 
pumping water into the proposed canal. The Association commenced an action for declaratory 
ruling from the Board as to whether a permit is required, a petition opposing a permit for use of 
the existing irrigation water and issued subpoenas to GFP and the South Dakota Department of 
Agriculture and Natural Resources Water Rights Program ("DANR") which were subsequently 
quashed by the Board. The Chief Engineer :filed a petition opposing the Association's 
declaratory ruling petition and was granted a continuance of the hearing. The Association filed a 
motion to disqualify the attorney general's office from serving as the Board's legal counsel 
which was denied at the hearing on the petition's merits. After hearing, the Board declared a 
water pennit was not necessary concluding the construction of the canal is not an appropriation 
of water and granted a water rights permit for use of the irrigation well water in the separate 
application. The Board also overruled the Association's objection to participation by Dakota 
Bay and the Chief Engineer in the declaratory judgment proceeding aad its motion to disqualify 
legal counsel for conflict of interest. The Board had quashed the subpoenas which are also a 
subject of appeal at a prior proceeding. 

The Association filed its appeal of the Board's declaratory ruling on November 13th
, 

2023. 

The Association filed its appeal of the water rights permit issued on November 13th
, 

2023. 

Hearing was held before this court on April 9th, 2024 . 

Stlllldllrd of Review 

The circuit court's standard ofreview in these matters is set forth by the South Dakota 
Supreme Court referencing its own as follows: 

"We review the Department's decision in the same manner as the circuit court." 
Hughes v. Dakota Mill and Grain, Inc., 2021 S.D. 31, ,r 12,959 N.W.2d 903,907; 
see SDCL 1-26--37; SDCL 1-26-36. We review the Department's findings offact 
for clear error and overturn them only if "after reviewing the evidence we are left 
with a definite and firm conviction that a mistake has been made." Hughe.s, 2021 
S.D. 31, 112, 959 N.W.2d at 9(YJ (quoting Schneider v. S.D. Dep't ofTransp., 
2001 S.D. 70, ,I 10, 628 N.W.2d 725, 728). But "[w]e review the Department's 
factual determinations based on documentary evidence, such as depositions and 
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medical records, de novo." Id.; see Peterson v. Evangelical Lutheran Good 
Samaritan. Soc'y, 2012 S.D. 52, ,r,r 18-19, 816 N.W.2d 843,849 (explaining that 
proposed amendments to SDCL 1-26-36 failed, leaving this standard of review 
intact with respect to agency fmdings of fact derived from documentruy 
evidence). "The Department's conclusions of law are fully reviewable." Hughes, 
2021 S.D. 31,112,959 N.W.2d at 907. 

News Am. Mktg. v. Schoon, 2022 S.D. 79, '1[18, 984 N.W.2d 127, 133 . 

.. . reviewing courts are required to "give great weight to the findings made and 
inferences drawn by the agency on questions of fact." "However, questions of law 
are reviewed de novo." Manuel, 2012 S.D. 47, ,r 8, 815 N.W.2d at 670 (citing 
Vollmer v. Wal-Mart Store, Inc., 2007 S.D. 25, ,r 12, 729 N. W.2d 377, 382). 
"Mixed questions oflaw and fact require further analysis." Id. (quoting Darling v. 
W. River Masonry, Inc., 2010 S.D. 4, ,r 10, 777 N.W.2d 363,366). "If ... the 
question requires us to consider legal concepts in the mix of fact and law and to 
exercise judgment about the values that animate legal principles, then .. . the 
question should be classified as one oflaw and reviewed de novo." Id. 

Easton v. Hanson Sch Dist. 30-1, 2013 S.D. 30, ,r7, 829 N.W.2d 468,471. 

In the Matter of McCook Lake Recreation Area Association's Petition for Declaratory 
Ruling Regarding Appropriative Permits and Shoreline Alterations 63CIV23-171 

1. Permit Necessity 

The Board detennined the canal as proposed is not an ongoing appropriation of water 
and, accordingly, no water permit is necessary. 

Although the Association asserts the Board's determination that there was no 
appropriation of water is an answer to a question not asked, such is a necessary resolution for 
deciding whether a permit from the Board was required for Dakota Bay's project. The 
Association's attempt to distinguish "acquiring the right to use water or to construct waterworks" 
( emphasis added) from an analysis of whether an appropriation of water will occur is 
nonpersuasive and not supported by precedent. Similarly llllconvincing is the Association's 
citation of Parks v. Cooper, 2004 SD 27,132, 676 NW2d 823, 834 (SD 2004) for the premise 
that the history of South Dakota water law is not relevant to the Court• s analysis in this matter. 
To the contrary, the very premise of the Court's holding in Parks v. Cooper is that history and 
precedent han established the public trust doctrine that exists apart from statute controlling as 
to its decision in that matter. Id. at ,r42, 837. 

The Chief Engineer's analysis is persuasive as to whether an appropriation such as to 
require a permit is implicated in this case. An ongoing appropriation pennit is unnecessary 
because Dakota Bay would not have exclusive control of the water on the canal once it is joined 
to McCook Lake. The facts are undisputed and correctly found by the Board. The Board 
correctly concluded the canal is not an ongoing appropriation of water. 
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2. Proper Parties to the Action. 

A. Chief Engineer 

While the objection was not raised until submission of its Objections and Alternative 
Findings of Fact and Conclusions of Law, the Association argues the Board improperly allowed 
the participation of Dakota Bay and the Chief Engineer. Although SDCL 1.-26-17.1 provides for 
intervention in a contested case by a person with a pecuniary interest, intervention is not 
confined to those with a pecuniary interest for purposes of a declaratory judgment action 1. 

Declaratory judgment proceedings are generally considered equitable in their 
nature as to bring them within the rule of equity which permits a joinder of 
defendants where there is a community of interest in questions of law and fact and 
which makes inapplicable the common-law rule that there can be a joinder of 
defendants only where they are under a joint obligation or liability. In addition, a 
state provision which was based on the federal rule dealing with permissive 
joinder of parties in civil proceedings has been construed as giving broad 
authority for pennissive joinder of defendants and as having been intended to 
extend to all civil actions the principles of permissive joinder which had been 
followed in equity, which authority is to be liberally construed in a declaratory 
judgment suit. 

22A Am. Jur. 2d Declaratory Judgments§ 211 (West 2024) (internal citations omitted). 

Although Association cites SDCL 46-2A-4 in support of its position that parties 
who file a petition in opposition to a declaratory ruling action may only participate if it 
suffers a unique injury which concerns a mater within the regulatory authority of the 
agency, that statute only applies to an application pursuant to SDCL 46-2A-1, not a 
declaratory judgment action. In the event a declaratory judgment action is construed to 
be an application pursuant to SDCL 46~2A-l, 46--2A-2 provides that the chief engineer 
shall make a recommendation on the application. The chief engineer's input is allowed 
and even required under these statutes and its participation cannot be considered 
prejudicial under any construction. 

B. Dakota Bay 

The Association objects to the Board's receipt and consideration of Dakota Bay's 
untimely Petition in Opposition to the Association's Petition for Declaratory Ruling. The 
Association made a motion to strike Dakota Bay's opposition and preclude their 
participation at hearing. The Board denied the Association's motions finding that 
because Dakota Bay is a necessary, original proper to the action, it was not required to 
additionally file a petition to participate in the proceedings. 

1 SDCL 46-2-5 provides the Board may promulgate rules to establish practice procedures for issuing 
declaratory rulings. 
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The Association concedes the facts are not in dispute. Brief of Appellant, pg. 3. 
The participation of Dakota Bay and the Chief Engineer did not significantly delay the 
proceedings. There is no evidence that the Association was prejudiced by either Dakota 
Bay's or the Chief Engineer's participation. 

The Board correctly con.eluded that Dakota Bay was a necessary, original party that was 
not required to file a petition to participate, The Board further correctly concluded that the Chief 
Engineer was a party to the action and also filed a timely petition to participate. 

3. Representation by the Attorney General's Office 

The Association asserts that the representation by separate attorneys under the employ of 
the Attorney General's Office of both the Board and the Chief Engineer is a conflict of interest 
resulting in violation of the Association's right to due process, 

While the Association concedes that an administrative agency can both prosecute and 
adjudge a dispute by virtue of the South Dakota Supreme Court's holding in Romey v. Landers, 
392 NW2d 415, 420 (SD 1986), it objects to the Attorney General's representation of both the 
prosecutor and adjudicator. SDCL 46-2-4 and 46-2-4.1 provide the Attorney General has an 
obligation to represent both the Board and the Chief Engineer. 

To the extent that the attorney general is not a party to an action or personally 
interested in a private capacity, the attorney general may represen.t opposing state 
agencies in a dispute. Thus, unlike conflict of interest rules governing the conduct 
of lawyers representing private clients, the attorney general is not necessarily 
prohibited from representing governmental clients whose interests may be adverse 
to each other. 

7 Am. Jur. 2dAttorney General§ 19 (West 2024)(intemal citations omitted). 

As argued by the Chief Engineer, " .. . it has also been stated that, due to the attorney 
general's statutorily mandated role in the state legal system, the rules of professional conduct 
cannot be mechanically applied to the attorney general's office." 7 Am. Jur. 2d Attorney General 
§ 17 (West 2024) citing Chun v. Board of Trustees of Employees' Relirement System of State of 
Hawaii, 81 Haw. 152, 952 P.2d 121 S, 124 Ed. Law Rep. 1074 (1998); . Stare ex rel. Com'r of 
Transp. v. Medicine Bird Black Bear White Eagle, 63 S.W.3d 734 (Tenn. Ct. App. 2001) and 
Attorney Generalv. Michigan Public Service Com'n, 243 Mich. App. 487, 625 N.W.2d 16 
(2000). 

The Board correctly concluded the Attorney General's Office may properly represent 
both the Chief Engineer and the Board in this proceeding. 

In the Matter of Water Permit Application No. 8744-3, Dakota Bay, LLC 63CIV23-172 

The Association appeals from a decision of the Board granting a water permit submitted 
by Dakota Bay arguing there is not substantial evidence to support the Board's determination 
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pursuant to SDCL 46-2A-9 as the Board failed to review soil reports, construction plans, and/or 
detailed specifications with respect to the proposed construction. 

I. SDCL 46-2A-9 criteria 

Dakota Bay submitted Water Permit 8744-3 for a proposed canal project. The proposed 
project requested one time use of well groW1d water of 20.61 acre-feet to fill the canal with a 
continuing yearly appropriation of 7. 99 acre-feet of ground water. The Chief Engineer 
recommended approval of the permit. A contested hearing was held. The Board approved the 
pennit subject to the Chief Engineer's recommended qualifications and entered Findings of Fact, 
Conclusions of Law and Decision. 

SDCL 46-2A-9 provides as follows: 

A permit to appropriate water may only be issued if there is reasonable 
probability that unappropriated water is available for the applicant's proposed use, 
the proposed diversion can be developed without unlawful impairment of existing 
domestic water uses and water rights, the proposed use is a beneficial use, and the 
permit is in the public interest as it pertains to matte.rs of public interest within the 
regulatory authority of the Water Management Board as defined by §§ 46-2-9 and 
46-2-1 l. 

The Association appeals the Board's findings of fact which are reviewed under the 
clearly erroneous standard. News Am. Mktg. supra. Its decision will be upheld unless this court 
is left with a definite and firm conviction that a mistake has been committed. Id. 

A ·Reasonable probability unappropriated water is available for use. 

The Board received the testimony of Nakaila Steen, a natural resources engineer with 
Water Rights, who performed a technical review of the applicati.on and was qualified as an 
expert by the Board. Ms. Steen opined that based upon information regarding recharge to the 
aquifer, existing water rights, and the observation well data, there is sufficient unappropriated 
water available to satisfy the use sought by Dakota Bay. 

The Association has failed to show that the fin.ding was erroneous. 

B. Proposed use would not impair existing domestic water uses and rights. 

Mr. Michael Chicoine, who sought the application on behalf of Dakota Bay, testified as 
to his plans to construct a canal stemming off McCook Lake to provide lake access for current 
and futwe residents as well as the public. Mr. Chicoine testified as to the construction of the 
canal including an 18-inch fat, clay liner. 

Ms. Steen further testified that the nearest existing domestic well is owned by Mr. 
Chicoine of Dakota Bay, LLC; the next nearest domestic well is .3 miles northwest of the 
proposed point of diversion; the nearest existing water rights are three separate water 

App. 6 



rights/pennits each located approximately one mile from the proposed point of diversion; and the 
nearest obsen,ation well is .6 miles from the proposed point of diversion. Ms. Steen testified that 
because of the qualities of the Missouri: Elk Point aquifer, the area of the proposed point of 
diversion and small volume requested, there is a reasonable probability that the application could 
be developed without wtlawful impairment to existing domestic uses and water rights. The 
record established that, in fact, the point of diversion proposed has been operated with the same 
rate of diversion under an irrigation permit for nearly 20 years without complaint. 

While the GFP provided testimony that it had concern that if the canal liner were to dry 
out, its integrity and ability to reduce seepage would be compromised and the Association 
provided testimony that it would bear the burden of filling the canal should Mr. Chicoine's well 
fail or water is not pumped under the proposed appropriation, the continuing appropriation 
addresses those concerns. 

The Board determined there is a reasonable probability that unappropriated water is 
available for the proposed use and there will be no unlawful impairment of existing domestic 
water uses and water rights. 

The Association has failed to show that the finding was erroneous. 

C. Proposed use would be a beneficial use in the public interest. 

SDCL 46-1-6(3) defines beneficial use: 

"Beneficial use," any use of water within or outside the state, that is reasonable 
and useful and beneficial to the appropriator, and at the same time is consistent 
with the interests of the public of this state in the best utilization of water supplies. 

While "public interest" is not defined in SDCL 46-1-6, the Association does not seem to 
dispute that greater access to the public for recreation activities is in the public interest 2 

In.stead, the Association argues the viability of the project precludes a determination that such is 
in the public's best interests. 

The South Dakota Supreme Court has ruled that public interest review should include 
whether a proposed project will flood and damage neighboring property. Dekay v. U.S. Fish & 
Wildlife Serv .• 524 N.W,2d 855, 859 (S.D. 1994). Thus, the viability of the canal is a relevant 
consideration under public interest review. Here, the Board found the expert testimony 
established that the given the nature of proposed point of diversion and relative small volume 
requested by the application, there is a reasonable probability that the application could be 
developed without unlawful impairment to existing domestic uses and water rights. FOF #19. 
This finding satisfies the re.quirement of determining whether the proposed project will damage 
neighboring property or interests and is correctly found. 

The Board found that the proposed use for recreation, to fill the proposed canal and 
replace losses due to evaporation or seepage constitutes a beneficial use in the public interest. 

2 See ARSD 74:51:03:0.1 which defines beneficiat use of South Dakota streams to Include recreation. 
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The Association has failed to show that these findings were erroneous. 

The court is not left with a definite and firm conviction that a mistake has been 
committed in regard to any of the Board's findings as to approval of the permit. 

2. Quashing of Subpoena 

The Association claims as additional error that the Board's incorrectly quashed the 
Association's subpoenas to GFP and DANR. 

The clear language of both SDCL 15-6-45(a) and SDCL 1-26-19.1 supports the 
Association's position that the subpoenas were validly issued by its attomey without leave of the 
Board. The Association failed, however, to effect service pursuant to SDCL 1S-6-45(c) making 
the Board's decision to quash valid on that basis alone.3 In addition, even if the Board's 
determination quashing the subpoenas was error, the Association did not establish prejudice as a 
result. The Association could have, and did, move the Board for issuance of subpoenas pursuant 
to the Board's construction of the procedural requirements. Further, the Association called a 
witness at hearing pursuant to subpoena. 

The Board correctly quashed the subpoenas pursuant to motion. Even if that 
determination was in error, the Association was not prejudiced thereon. 

In conclusion. the Board correctly determined no water right pemtit is req_uired for the 
Dakota Bay canal construction, allowed the intervention of Dakota Bay and the Chief Engineer 
and did not require disqualification oflegal counsel. Accordingly, the Board's determinations in 
63CIV23-l 7 lare affinned. Further, as the Board correctly determined Dakota Bay's water use 
will be beneficial and in the public interest and quashed subpoenas not served, the 
determinations by the Board in 63CIV23-172 are affirmed. 

Counsel for Dakota Bay may submit Orders in accordance with this memorandum 
opinion incorporating it by reference. 

Circuit Court Judge 

3 SDCL 15-6-45(c) provides the subpoena shall be served in the same manner as a summons except no 
service by publication is authorized. SDCL 15-6-5(b), the statute allowing service on a party's attorney, 
provides 15-6-6 does not apply to service of a summons or process for contempt. Accordingly, the subpoena 
must be personally served to be effective. Service on the administrative asSistant is ineffective as Is mailing to 
counse!. SDCL 15-6-4(d)(5); 15-6-4(d)(6); 15-6-4(e}. 
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STATE OF SOUTH DAKOTA 

COUNTY OF UNION 

IN THE MATTER OF MCCOOK 
LAKE RECREATION AREA 
ASSOCIATION'S PETITION FOR 
DECLARATORY RULING 
REGARDING APPROPRIATIVE 
PERMITS AND SHORELINE 
ALTERATIONS 

) 
) ss 
) 

) 
) 
) 
) 
) 
) 
) 

-------------) 

IN THE MATTER OF WATER 
PERMIT 
APPLICATION NO. 8744-3, 
DAKOTA BAY, LLC 

) 
) 
) 
) 
) 

IN CIRCUIT COURT 

FIRST JUDICIAL DISTRICT 

Case No. 63CIV23-171 
Case No. 63CIV23-172 

FINAL DECISION AND ORDER 

Pursuant to SDCL 1-26-36, it is hereby ORDERED that the Memorandum Decision filed 

on July 2, 2024 is incorporated by reference~ it is further 

ORDERED that the South Dakota Department of Agriculture and Natural Resources Water 

Management Board•s (Board's) Findings of Pact, Conclusions of Law, and Decision in 63CIV23-

171 is affinned; it is further 

ORDERED that the Board's Findings of Fact, Conclusions of Law, and Decision in 

63CN23- l 72 is a.ffumed; it is further 

ORDERED that the stay of proceedings is lifted in light of this Court's final decision, and 

Judgment is hereby entered accordingly. 

Attest: 
Meyer, Laura 
Clerk/Deputy 

(D 

7/17/2024 2:00:02 PM 

BY THE COURT: 

Honorable Tanu Bern 
Circuit Court Judge 

Filed on:o?/17/2024 Union County, South Dakota 63CIV23-000172 
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STATE OF SOUTH DAKOTA 

COUNTY OF UNION 

IN THE MATTER OF MCCOOK 
LAKE RECREATION AREA 
ASSOCIATION'S PETITION FOR 
DECLARATORY RULING 
REGARDING APPROPRIA TJVE 
PERMITS AND SHORELINE 
ALTERATIONS 

) 
) ss 
) 

) 
) 
) 
) 
) 
) 
) 

-------------) 
IN THE MATTER OF WATER 
PERMIT 
APPLICATION NO. 8744-3, 
DAKOTA BAY, LLC 

) 
) 
) 
) 
) 

rN CIRCUIT COURT 

FIRST JUDICIAL CIRCUIT 

Case No. 63CIV23-l 71 
Case No. 63CIV23-172 

NOTICE OF ENTRY OF ORDER 

NOTICE HEREBY GIVEN that attached hereto and incorporate herein 1s a copy of the 

Final Decision and Order in the above-title action, the original of which was entered by the 

Honorable Tami Bern on July 17, 2024, and filed i.n the office of the Clerk of the First Judicial 

Circuit, Union County, at Elk Point, South Dakota. 

Dated this 19th day of July 2024. 

GUNDERSON, PALMER, NELSON 
& ASHMORE, LLP 

By: Isl Stacy R. Hegge 
Stacy R. Hegge 
111 W. Capitol Ave, Suite 230 
Pierre, SD 57501 
Phone: (605) 494-0105 
Email: shegge@gpna.com 

Attorneys for Dakota Bay, LLC and 
Michael Chicoine 

Filed: 7/19/2024 3:41 PM CST Union County, South Dakota 63CIV23-000172 
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CERTIFICATE OF SERVICE 

I certify that on July 19, 2024, a true and correct copy of the NOTICE OF ENTRY OF 
ORDER was electronically filed and served upon the following individuals through South 
Dakota's Odyssey File and Serve Portal: 

Jennifer L. Verleger 
South Dakota Attorney 
General's Office 
1302 East Highway 14, Suite 1 
Pierre, SD 57501 
jennifer. verleger@state.sd. us 
atgservice@state.sd.us 

Attorneys for Chief Engineer and 
Water Rights Program, DANR 

David Briese 
John M. Hines 
Crary Huff, P.C. 
329 Pierce Street, Suite 200 
Sioux City, IA 51101 
jhines@craryhuff.com 
dbriese@craryhuff.com 

Attorneys for McCook Lake 
Recreation Area Association 

Isl Stacy R. Hegge 
Stacy R. Hegge 

Filed: 7/19/2024 3:41 PM CST Union County, South Dakota 63CIV23-000172 
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SOUTH DAKOTA DEPARTMENT OF 
GAME, FISH AND PARKS 
523 EAST CAPITOL AVENIIE I PIERRE, SD 57501 

March 24, 2023 

Mike Chicoine 
32926 482nd Avenue, 
Jefferson, South Dakota 57038 

Dear Mr. Chicoine, 

South Dakota Department of Game, Fish and Parks (SDGFP) has consulted with South 
Dakota Department of Agriculture and Natural Resources (SDDANR) regarding your 
proposed use of the existing nearby well for canal water maintenance. The said well is 
currently permitted for irrigation use (Water Rights Permit# 6557-3). It has been determined 
that the initial filling of the canal for testing purposes prior to connecting to McCook Lake 
would qualify for a temporary permit under SDCL 46-5-40.1. 

Ongoing use of the existing well to maintain water levels during periods of non-pumping 
would require a new water rights permit. In your response letter dated February 5, 2023, it 
was stated that "The canal would be periodically inspected through the off-season and water 
would be added to the canal from the existing well on the property." Without the ability to 
add water as needed to prevent the canal liner from drying out, cracking, floating, or 
other.vise failing, SDGFP's concerns about the integrity of the canal Jiner remain. 

Until a proper water right has been obtained, it is the intention of SDGFP to hold the current 
shoreline alteration permit application in abeyance. 

Sincerely, ~ . 

~~ 
Kevin Rohling, Secretary 

South Dakota Game, Fish & Parks 

cc: Hunter Roberts, DANR Secretary 
Jon Kotilnek, SDGFP Staff Attorney 

605.223.3718 I GFP.SD.GOV 1111.""1 m_v,u_ -~re, 
Wl LDINFO@STATE.SD.US I P/\RKINFO@STATE.SD.US -,~ lir,I lBJ' 
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STATE OF SOUTH DAKOTA 

COUNTY OF UNION 

IN CIRCUIT COURT 

FIRST JUDICIAL CIRCUIT 

= = = = = = = = = = = = = = = = = = = = = = = = ~ = 

1 

IN THE MATTER OF MCCOOK LAKE 
RECREATION AREA ASSOCIATION'S 
PETITION FOR DECLARATORY RULING 
REGARDI NG APPROPRIATIVE PERMITS 
AND SHORELINE ALTERATIONS 

Case No. 63CIV23-000 171 

= 

Transcr ipt of Proceedi ngs 
August 2, 2 023 

BOARD MEMBERS PRESENT 

William Larson, Chairman 
Leo Holzbauer 
Rodney Freeman 
Tim Bj ork 
Peggy Dixon 

David M. McVey, Counsel for the Board 

Carla A . Bachand, RMR, CRR 
pcbac h a nd@pie.mid co . net / 605 .222 .42 35 
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could impair a water right in another source? 

A. It's possible. 

Q. So for example, if someone were to constru ct a dam in 

an area and a property owner had a well in that area that would 

then be filled with water, the well right would be impaired by 

the existence of now having, in the case of Lake Oahe, for 

example, 200 feet of water on top. 

Q. 

MS. MINES-BAILEY: Objection. Speculation. 

CHAIRMAN LARSON: I'll sustain that one. 

(BY MR. HINES) Ms. Steen, can you direct me to the 

part of your report that discusses the specifications of the 

proposed canal? 

A. Can you clarify a little bit? What do you mean, 

specifications? 

Q. Does your report contain any of the design elements 

for the proposed canal? 

A. 

review. 

Q. 

A. 

No, I don't believe that was in the scope of my 

You didn't review those plans in preparing the report? 

I analyzed the water permit application based on the 

volume requested and in the proposed water source. 

Q. And did that application include specifications for 

the canal? 

A. 

Q. 

I would have to re-review it. 

Is there any part of your report that discusses the 

Carla A. Bachand, RMR, CRR 
pcbachand@pie.midco.net/605.222.4235 
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integrity of the canal liner? 

A. I believe the introduction does. It addresses what 

the water -- why the water would be needed to maintain the 

integrity, to cover any evaporation and seepage losses for 

purposes of preventing the canal liner from drying out, 

cracking, floating, or otherwise failing. 

Q. Didn't you testify that you didn't have any part of 

calculating those amounts required for that purpose? 

A. 

Q. 

Yes, I did not calculate the amount. 

Thank you. Is there any part of your report that 

discusses the soil composition in the area where the canal 

would be constructed? 

A. I don't think so. 

Q. Is there any part of your report that discus ses t he 

McCook Lake Association's water right at a l l? 

29 

A. No, because it's authorized for use from the Missouri 

River. 

Q. Is there any part of your report that concludes that 

1.55 cfs will be sufficient to prevent the liner of the canal 

from drying out, cracking, floating, or otherwise failing? 

A. 

Q. 

A. 

I don't believe that was in t he scope of my review. 

So that would not appear in your report? 

Maybe in the introduction. 

MR. HINES: Thank you. I don't have any further 

questions. 

Carla A. Bachand, RMR, CRR 
pcbachand@pie.rnidco . net/605.222.4235 
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Q. Is that a reasonable and useful use, in your mind, for 

that water? 

A. Yes. 

Q. And to be clear, is that a recreational use --

A. Yes. 

Q. -- or a sustaining use, maintenance? Do you believe, 

based on what you have reviewed, that there will be some sort 

of unique injury to somebody else's water right if you a r e 

granted this permit? 

A. I do not. 

MR. FANKHAUSER: I have no further questions for Mr. 

Chicoine at this point. 

CHAIRMAN LARSON: Mr. Fankhauser, are you going to 

offer your exhibit? 

MR. FANKHAUSER: Yes, Mr. Chairman, my apologies. I 

woul d offer Exhibit A. 

CHAIRMAN LARSON: I'd like to see i t. 

MR. HINES: I have no objection. I'm sure it's part 

of t he administrative record that's also been offered. 

CHAIRMAN LARSON: Go ahead, Mr. Hines. 

CROSS-EXAMINATION 

BY MR. HINES: 

Q. John Hines for the associ ation. He llo again, Mr. 

Chicoine. Mr. Chicoine, have you ever built a c anal before? 

A. Have not. 

Carla A. Bacha nd, RMR, CRR 
pcbachand@pie .midco.net/605.222 .4235 
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record. 

CHAIRMAN LARSON: That's normal and proper procedure. 

DIRECT EXAMINATION 

BY MR. HINES: 

Q. Mr. Rounds, thank you, sorry. Thank you for your 

patience. Reminder you are still under oath. 

A. Yes. 

Q. Can you briefly restate your name and occupation and 

experience for the record in this hearing. 

A. Yeah, name is Kip Rounds, regional supervisor for the 

past three months. Prior to that I was the aquatic habitat and 

access biologist for Game, Fish and Parks. 

Q. In your prior role with Game, Fish and Parks and your 

current role, are you familiar are Mr. Chicoine's appl ication 

for shoreline alteration? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Yes, I am. 

And you are familiar with his proposed canal? 

Say that again. 

Are you familiar with the proposed canal? 

Yes, I am. 

And remind us again, what are Game, Fish and Parks' 

concerns about the canal liner? 

A. Our engineers have concerns if the canal liner were to 

dry out, the integrity of that liner and its ability to reduce 

seepage, and so we shared those concerns with Mr. Chicoine. 

Carla A. Bachand, RMR, CRR 
pcbac hand@pie.midco.net/605.222.4235 
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Q. 

A. 

Q. 

What does it mean for a canal liner to float? 

That would be a better question for an engineer. 

If the water level falls in the canal, is there a 

possibility that the canal liner would dry out, crack, or 

otherwise fail? 

A. 

Q. 

MR. KOTILNEK: Objection. Improper lay opinion. 

CHAIRMAN LARSON: I'll overrule it for now. 

Can you repeat that please? 

(BY MR. HINES) The question was if the water level 

falls in the canal, isn't it true there is a possibility the 

liner would dry out, crack, or otherwise fail? 

A. 

Q. 

That was a concern with our engineers. 

If the canal is constructed and a water right permit 

58 

is granted to Dakota Bay, will Game, Fish and Parks monitor the 

canal every year to check f or canal l iner failures? 

A. I do not believe so. 

Q. Do you know who would be responsible for that? 

A. I do not. 

Q. Do you know who would be responsible in the event of 

the canal failing? 

A. I do not. 

MR. HINES: No further questions. 

CHAIRMAN LARSON: Mr. Fankhauser. 

MR. FANKHAUSER: Thank you, Mr. Chairman. 

CROSS-EXAMINATION 

Carla A. Bachand, RMR, CRR 
pcbachand@pie.rnidco.net/605.222.4235 
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RECEIVED 

JUN 1 2 2023 
OFFICE OF 

WATER 

Petition 

DEPARTMENT of AGRICULTURE 
and NATURAL RESOURCES 

JOE FOSS BU I LDI NG 
523 E. CAPITOL AVE 

PIERRE SD 57501-3182 
danr.sd.gov 

Opposing Application for a Water Right Permit 

Application No. 8 7 44-3 Dakota Bay, LLC c/o Michael Chicoine Name of Applicant _____________________ _ 

The Application No. and applicant's name can be found in the public notice at https;//danr.sd.gov/public. 

Note. According to South Dakota Codified Law section 46-2A-4(5), all the following information is required. 

Describe the unique injury approval of this application will have upon you. 

Dakota Bay's "canal" project, and associated pumping described in the application will have a detrimental effect on 
the Petitioner, McCook Lake Recreation Area Association ("MLA"), in one or more of the following ways 

1) The proposed diversion will unlawfully impair the MLA's existing water rights, permit 6479-3; 
2) The proposed diversion will undermine the MLA's efforts in sustaining the water levels of McCook Lake, at 

MLA.'s considerable expense; and 

3) The MlA has filed a Petition for Declaratory Ruling pertaining to other matters associated with the Dakota Bay 
project, and a ruling on that petition must first be reached before this application can be considered. 

List the reasons for your opposition to this application. 

The McCook Lake Recreation Area Association ("MLA") is a South Dakota non-profit corporation funded primarily by 
voluntary donations. The MLA and its volunteers maintain and preserve McCook Lake, which is a public body of water 
belonging to the people of the State of South Dakota. In connection with the MLA's efforts, the MLA holds ;i water 
rights permit number 6479-3 (and prior permits) to pump water from the Missouri River into McCook Lake. Due to 
channelization, McCook Lake sits above the Missouri River in elevation. The MLA maintains a 7,550 foot foot long 
pipe, connected to pumps, which fills the lake to a target level of 1088 to 1089 feet elevation. Pumping costs vary by 
month and weather conditions, but has previously cost approximately $5,000.00 per month during dry conditions. 

The Report to the Chief Engineer on Water Permit Application No. 8744-3 (the "Report") and the accompanying 
Recommendation of Chief Engineer for Water Permit Application No. 8744-3, ("Recommendation") fail to mention, 
let alone consider, the MLA's permit and whether the diversion described would impair the MLA's existing water 
rights. The Report and Recommendation also fail to consider whether the diversion described would negatively affect 
the water levels in McCook Lake, which are already sustained by the extraordinary efforts of the MLA, tens of 
thousands of dollars in annual expense, volunteers, and the system of pumping. MLA's existing water right would be 
adversely affected, because m the canal may cause the lake to drain, rendering 1t useless to the public; or (ii) MLA 
would need to provide additional water to sunnort the canal, and it mav be impossible to do so. 

Provide name and mailing address of the person filing this petition or the petitioner's legal counsel. 

First Name: John Last Name: Hines (Crary Huff Law Firm, Attorney for MLA) 

Mailing Address: 329 Pierce Street, PO Box 27, Suite 200 

City; Sioux City State: _l_o_w_a ___ _ Zip; 51102 

Optional contact information. Phone: (712) 224-7550 Email: jhines@craryhuff.com 

Note. This petition needs to be submitted via mail or personalty served upon Water Rights no later than the deadline 

date provided in the public notice. The mailing address is provided above and should be sent to "Attention -

Water Rights Program." A copy of this petition also needs to be mailed to, or personally served upon, the 

applicant whose mailing address is provided in the public notice. 
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8744-3 Application No. _______ _ 

Petitioner's Name McCook Lake Recreation Area Association 

Any additional description of the unique injury or reasons for opposing this application: 

While the Application refers to "engineer's calculations" of the amount of water needed for the canal, no such 
"calculations" are shown-Only conclusory numbers are shown. None of the Application, Report, or 
Recommendation describe the canal, its dimensions, or proposed elevation. It is unclear how, without detailed 
plans of the canal, the SD DANR can meaningfully determining whether water rights will be impaired by "filling" the 
canal from the aquifer and whether water is available for appropriation. The MLA also disputes the evaporation, 
seepage, and runoff figures relied on in the Report overestimate the availability of water for appropriation. Further, 
MLA has not been provided any soil report for the canal area, and does not know how and whether any such report 
was considered by the Report and Recommendation. The "Well Completion Report" for Chicoine's existing well is 
18 years old. 

Additionally, the Report and Recommendation are inconsistent with the Application submitted - Application 8744-3 
requests to "fill a canal once per year", whereas the Report and Recommendation only address a "one time" 
appropriation not to exceed 28.6 acre-feet for the first year. The SD DANR - Water Rights Program engineers should 
be required to re-evaluate the Application and issue a report on the Application as it was submitted . 

The MLA, a non-profit corporation which lacks taxing authority, should not be responsible to sustain Dakota Bay's 
private development for its sole pecuniary gain. The diversion described in the Application will not be sufficient to 
maintain water levels in the canal, which will lead to deterioration ofthe lining, the shoreline, and the canal itself, 
unless the MLA provides sufficient water from the Missouri River. Furthermore, historical elevation levels of 
McCook Lake show that water levels in the Lake fall to 1082 feet during winter, which based on canal plans 
submitted by Chicoine to the South Dakota Department of Game, Fish, and Parks, will expose the proposed canal 
to winter frost, drying out, and cracking. By year 2, Dakota Bay will be pumping water into a sieve. 

Application No. 8744-3 should be denied unless and until Dakota Bay can demonstrate its proposed project (i) will 
not unlawfully inhibit the MLA's water rights; and (ii) will not result in the draining of McCook Lake - which would 
have catastrophic ecological and economical consequences for both the MLA and the people of South Dakota. 

The MLA is submitting contemporaneously herewith a request for automatic extension pursuant to SDCL 46-2A-5. 
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STATE OF SOUTH DAKOTA 
DEPARTMENT OF AGRICULTURE AND NATURAL RESOURCES 

WATER MANAGEMENT BOARD 

) 
IN THE MATTER OF WATER PERMIT ) 
APPLICATION NO. 8744-3, DAKOTA ) 
BAY,LLC, ) 

FINDINGS OF FACT, 
CONCLUSIONS OF LAW 

AND DECISION 

This matter came before the South Dakota Water Management Board for 

hearing on August 2, 2023. Board members Peggy Dixon, Rodney Freeman, 

Tim Bjork, Leo Holzhauer, and Bill Larson attended the hearing and heard the 

evidence presented. Applicant, Dakota Bay was represented by Dean A. 

Fankhauser and Stacy R. Hegge. Petitioner, McCook Lake Recreation Area 

Association (Association), was represented by John M. Hines. Ann F. Mines 

Bailey represented the Department of Agriculture and Natural Resources, 

Water Rights Program (Program) and the Chief Engineer. 

The Board, having considered the testimony and exhibits presented and 

all records and documents on file and having entered its oral decision and 

rulings on the parties' submissions, now enters the following: 

A. FINDINGS OF FACT 

1. On March 29, 2023, the Program received Water Permit 

Application No. 8744-3 from Michael Chicoine on behalf of Dakota Bay 

seeking an appropriation of 28. 6 acre-feet of water for the first year and 7. 99 

acre-feet of water per year thereafter at a maximum diversion rate of 1.55 

cubic feet of water per second (cfs) from one existing well completed into the 

App. 23 



Missouri: Elk Point aquifer for recreational use for an initial fill of a canal to 

be constructed along southeast shore of McCook Lake and thereafter to cover 

losses due to evaporation and seepage. The well is located in the E%SE¼ 

Sec. 16 T89N-R48W and is permitted for irrigation use under Water Permit 

No. 6557-3. 

2. The Chief Engineer, Eric Gronlund, recommended approval of the 

application subject to qualifications. 

3. Notice of Water Permit Application No. 8744-3 was timely 

advertised on June 1, 2023, in The Leader-Courier (Union County) and the 

Yankton Daily Press and Dakotan (Yankton County) and posted on the DANR 

website. 

4. Water Rights received a timely petition in opposition to Water 

Permit Application No. 8744-3 from the Association on June 12, 2023. 

5. The matter was scheduled to be heard by the Water Management 

Board during its July 12, 2023 meeting. A request for an automatic delay 

was made and the July 12 hearing was delayed. 

6. The Chief Engineer moved for a special meeting so that this 

matter could be heard in conjunction with the Association's petition for 

declaratory ruling which requested in part that the Board rule that Dakota 

Bay's project required a permit appropriating the waters of McCook Lake. 

7. Water Permit Application No. 8744-3 is a new water permit 

application which requires a determination pursuant to SDCL § 46-2A-9 

whether there is a reasonable probability that unappropriated water is 
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available for the proposed use, whether the proposed use would impair 

existing domestic water uses and water rights, whether the use would be a 

beneficial use, and whether the proposed use is in the public interest 

pertaining to matters of public interest within the regulatory authority of the 

Water Management Board. 

8. The Association holds a permit/right for the appropriation of 

water from the Missouri River to be pumped into McCook Lake for the 

purpose of recreation to stabilize lake levels. 

9. Nakaila Steen, a natural resources engineer with Water Rights, 

performed a technical review of the application, and prepared a report. Ms. 

Steen provided expert testimony regarding the technical review of the 

application to the Board. 

10. The Missouri: Elk Point aquifer is composed of glacial outwash 

consisting of fine sand to ver:y coarse gravel. Within the State of South 

Dakota, the aquifer underlies approximately 219,100 acres in Clay, Union, 

and Yankton Counties. At the time of completion, aquifer material at the 

proposed point of diversion was approximately 95 feet thick. The aquifer 

varies from unconfined to confined conditions but generally behaves as an 

unconfined aquifer. At the point of diversion, the aquifer is under confined 

conditions with the existing well completion report demonstrating an artesian 

head pressure of approximately 40 feet at the time the well was constructed. 

11. The Missouri: Elk Point aquifer receives recharge through 

infiltration of precipitation and from seepage from the Big Sioux, James, 
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Missouri, and Vermillion rivers and inflow from the Lower Vermillion

Missouri, Lower James-Missouri, Big Sioux, and Dakota aquifers. The best 

information available regarding recharge to the Missouri: Elk Point aquifer 

includes two studies: One based upon the observation well data and the 

other involving induced recharge to the aquifer due to pumping by the Lewis 

and Clark Regional Water System. The combined total of the estimated 

average annual recharge equals approximately 114,593.9 acre-feet of water 

per year. 

12. Ms. Steen calculated withdrawals from the Missouri: Elk Point 

aquifer in South Dakota to be approximately 100,591 acre-feet per year, 

including water reserved by future use permits and requested by this 

application. 

13. Ms. Steen further testified that there are 36 observation wells 

completed into the Missouri: Elk Point aquifer. A review of the data from 

those observation wells indicates that the aquifer is responding to climatic 

conditions and that natural discharge is available for capture. Several of the 

observation wells located near the Missouri River indicate a gradual 

downward trend. Ms. Steen testified that the downward trend is a result of 

the lowering of the water table due to the entrenchment {deepening of the 

channel and/or widening of the bed) of the Missouri River and not evidence of 

over-appropriation of the aquifer. 

14. Ms. Steen testified it is her conclusion that, based upon her 

review of the best information available regarding recharge to the aquifer, 
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existing water rights, and the observation well data, there is sufficient 

unappropriated water available to satisfy this application. 

15. There were 64 7 existing water rights/permits authorized to 

withdraw water from the Missouri: Elk Point aquifer in South Dakota at the 

time this application was submitted. 

16. Ms. Steen testified that the nearest existing domestic well on 

record is located approximately 0.25 miles south of the proposed point of 

diversion and owned by Mr. Chicoine. The next nearest domestic well not 

owned by the applicant is located approximately 0.3 miles northwest of the 

proposed point of diversion. 

1 7. The nearest existing water rights are three separate water 

rights/permits each located approximately one mile from the proposed point 

of diversion: One to the west and two to the southeast. 

18. The nearest observation well is located approximately 0.6 miles 

from the proposed point of diversion. 

19. Ms. Steen testified that the Missouri: Elk Point aquifer is a 

tremendous resource and given the saturated thickness of the aquifer in the 

area of the proposed point of diversion and relatively small volume requested 

by this application, there is a reasonable probability that the application 

could be developed without unlawful impairment to existing domestic uses 

and water rights. Bolstering her conclusion is that this point of diversion has 

been operating with the same rate of diversion under the irrigation permit 

since 2005 and there is no history of complaints. 
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20. Ms. Steen further testified that in her expert opinion an unlawful 

impairment will first occur in the source from which the appropriation is 

made. 

21. The Board finds Ms. Steen to be a credible expert witness and 

that these Findings of Fact are supported by the evidence presented including 

Ms. Steen's testimony and the reports and exhibits which she prepared 

and/or upon which she relied. 

22. The Board received testimony from Michael Chicoine who sought 

the application on behalf of Dakota Bay. Mr. Chicoine testified that he has 

applied for a shoreline alteration permit from the South Dakota Department 

of Gaine, Fish and Parks. He plans to construct a canal stemming off 

McCook Lake to provide lake access for current residents, potential future 

residents, and the public. Mr. Chicoine provided testimony regarding the 

construction of the canal which includes an 18-inch fat, clay liner. 

23. Kip Rounds, regional supervisor with the South Dakota 

Department of Grune, Fish and Parks, also provided testimony to the Board. 

Mr. Rounds testified that he is familiar with Mr. Chicoine's shoreline 

alteration application and the proposed canal project. Mr. Rounds testified 

that the Department of Grune, Fish and Parks has concerns that if the canal 

liner were to dry out, the integrity of the liner and ability to reduce seepage 

would be compromised. 

24. The Board also received testimony from Dirk Lohry. Mr. Lohry 

testified that the Association will bear the burden of filling the canal should 
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Mr. Chicoine's well fail, or water is not pumped under this proposed 

appropriation. 

25. Petitioner did not submit sufficient evidence through expert 

opinions, testimony, or other evidence that would support a determination 

that there is a not reasonable probability that there is unappropriated water 

available, that there would be an unlawful impairment should the application 

be granted, that this appropriation is not a beneficial use of water, or that it 

is not in the public interest. 

26. The Board finds that, based upon the best information 

reasonably available, the factors of SDCL § 46-2A-9 are satisfied. 

27. The evidence establishes that there is unappropriated water 

available in the Missouri: Elk Point aquifer to satisfy this application. 

28. The evidence establishes the proposed diversion would not 

unlawfully impair existing domestic water uses or water rights. 

29. The Board further finds that the proposed use of the water for 

recreation, to fill the proposed canal and replace losses of water due to 

evaporation or seepage, constitutes a beneficial use. 

30. The Board further finds that placing the water to this beneficial 

use is in the public interest. 

31. Any finding of fact more properly designated as a conclusion of 

law shall be treated as such. 

B. OBJECTIONS TO FINDINGS OF FACT 
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Water Rights filed Proposed Findings of Fact and the Petitioner filed 

objections and proposed alternate findings. In compliance with SDCL § 1-26-

25, Petitioner's Objections to the Proposed Findings of Fact are accepted, 

modified, or rejected as follows: 

1. The Association objects to Paragraph 20 of the Proposed Findings 

asserting that "SDCL § 46-2A-9 does not limit analysis of unlawful 

impairment to the same water source." There is ample evidence set forth 

in the record generally and especially by the expert testimony of Nakaila 

Steen and Exhibits 600 and 605 to support the Board's conclusion that the 

proposed diversion would not unlawfully impair existing domestic water 

uses or water rights. No alternative Finding is proposed. Petitioner's 

objection is noted. 

2. The Association objects to Paragraph 25 of the proposed Findings and 

asserts that the applicant, Dakota Bay, LLC/Michael Chicoine, failed 

to carry their burden to prove that the requirements set forth in SDCL 

§46-2A-9 have been met. There is ample evidence set forth in the 

record generally and especially in Exhibits 600, 603, 604, and 605, 

along with the expert testimony of NaNaki.la Steen and the testimony 

of Applicant Michael Chicoine to support the Board's conclusion that 

the statutory requirements set forth in SDCL §46-2A-9 have been 

satisfied. 

3. The Association objects to Paragraphs 26, 28, and 30 of the proposed 

Findings and asserts as support: 
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Dakota Bay, LLC/Michael Chicoine provided no evidence 
that the Association's water rights would not be unlawfully 
impaired. Mr. Chicoine's failure to provide engineering or 
technical specifications for his "canal'' provides no basis for 
the Board to conclude the proposed water use will be 
beneficial. Mr. Chicoine's unsupported testimony regarding 
his intent to create public access is legally insufficient for the 
Board to conclude that the use is in the public interest. 

Contrary to this assertion, the record in its entirety including the 

exhibits, expert testimony, and testimony of the witnesses is sufficient 

to support the Board's conclusion that the statutory requirements set 

forth in SDCL §46-2A-9 have been satisfied. 

C. CONCLUSIONS OF LAW 

Based on the foregoing Findings of Fact, the Board makes the following 

Conclusions of Law: 

1. The Board has jurisdiction over this matter. The application falls 

within the Board's responsibility over water appropriation and regulation in 

Title 46. 

2. Publication was properly made, and the Notices of Hearing were 

properly issued pursuant to SDCL § 46-2A-4. 

3 . The Chief Engineer recommended granting the application. The 

recommendation, however, is not binding on the Board. SDCL § 46-2A-4(8). 

4. The applicant is required to satisfy each of the factors set forth in 

SDCL § 46-2A-9. 

5 . The Board concludes that the applicant has satisfied each of the 

factors set forth in SDCL § 46-2A-9. 
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6. South Dakota Codified Law, section 46-2A-9 provides that a permit 

to appropriate water may be issued "only if there is reasonable probability that 

there is unappropriated water available for the applicant's proposed use, that 

the proposed diversion can be developed without unlawful impairment of 

existing domestic uses and water rights and that the proposed use is a 

beneficial use and in the public interest as it pertains to matters of public 

interest within the regulatory authority of the Water Management Board as 

defined by§§ 46-2-9 and 46-2-11." Each of these factors must be met and the 

permit must be denied if the applicant does not meet its burden of proof on any 

one of them. 

7. The first factor for consideration under SDCL § 46-2A-9 is whether 

there is water available for the appropriation. Determination of water 

availability includes consideration of the criteria in SDCL § 46-6-3.1 pertaining 

to recharge/withdrawal: whether "according to the best information 

reasonably available, it is probable that the quantity of water withdrawn 

annually from a groundwater source will exceed the quantity of the average 

estimated annual recharge of water to the groundwater source." 

8. South Dakota Codified Law, section 46-6-3.1 provides an exception 

to the recharge/withdrawal limitation. It states in pertinent part, "(a]n 

application may be approved, however, for withdrawals of groundwater from 

any groundwater formation older than or stratigraphically lower than the 

greenhorn formation in excess of the estimated average annual recharge for use 

by water distribution systems." The Missouri: Elk Point aquifer is not older 
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and stratigraphically lower than the Greenhorn Formation. Additionally, the 

permit is not for use in a water distribution system. Thus, the appropriation 

may not be granted if the withdrawal would exceed the estimated annual 

recharge. 

9. The Board concludes it is not probable withdrawals from the 

aquifer would exceed recharge to the aquifer in violation of SDCL § 46-6-3.1 if 

the application is granted. 

10. The Board concludes there is a reasonable probability that there is 

unappropriated water available to fulfill the amount requested by the 

application. 

11. The second requirement of SDCL § 46-2A-9 is that the proposed 

water use may not unlawfully impair existing domestic uses and water rights. 

The proposed diversion can be developed without unlawful impairment of 

existing water rights or domestic water uses. 

12. The third element set forth in SDCL § 46-2A-9 is whether the use 

of water would be a beneficial use: one that is reasonable and useful and 

beneficial to the appropriator and also consistent with the interest of the public 

in the best utilization of water supplies under SDCL § 46-1-6(3). The proposed 

use for recreation is a beneficial use. 

13. The fourth requirement of SDCL § 46-2A-9 concerns the public 

interest. The proposed use of the water must be "consistent with the interests 

of the public of this state in the best utilization of water supplies." SDCL 
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§ 6-1-6(3). The Board concludes that this appropriation of water for recreation 

is in the public interest. 

14. Any conclusion oflaw more properly designated as a finding of fact 

shall be treated as such. 

D. OBJECTIONS TO CONCLUSIONS OF LAW 

Water Rights filed Proposed Conclusions of Law and Petitioner filed 

objections to the proposed conclusions oflaw. In compliance with SDCL § 1-26-

25, Petitioner's Objections to the Proposed Conclusions of Law are accepted, 

modified, or rejected as follows: 

1. The Association objects to Paragraph 3 of the proposed Conclusions of 

Law and asserts that the "applicant provided insufficient evidence of the 

factors set forth in SDCL § 46-2A-9." Contrary to this assertion, the record 

in its entirety including the exhibits, expert testimony, and testimony of 

the witnesses is sufficient to support the Board's conclusion that the 

statutory requirements set forth in SDCL §46-2A-9 have been satisfied. 

2. The Association objects to Paragraph 11 of the proposed Conclusions of 

Law and asserts that the purpose of the proposed water use . .. will 

unlawfully impair the Association's existing water rights." This assertion 

is inconsistent with the evidence in the record specifically, Exhibits 600, 

604, 604, and 605 and the expert testimony of NaNa.kila Steen. 

3. The Association objects to Paragraphs 12 and 13 of the proposed 

Conclusions of Law and asserts no "evidence was presented regarding the 

design or specifications of the "canal"; thus, the Board has no basis to 
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conclude that the proposed use is reasonable, beneficial, or in the public 

mterest." Beneficial use is defined in SDCL §46-1-6(3) as: 

"any use of water within or outside the state, that is reasonable 
and useful and beneficial to the appropriator, and at the same 
time is consistent with the interests of the public of this state in 
the best utilization of water supplies." 

SDCL §46-1-1 further states that the: 

"people of the state have a paramount interest in the use of all 
the water of the state and that the state shall determine what 
water of the state, surface and underground, can be converted to 
public use or controlled for public protection. 

The record in its entirety including the exhibits and testimony of the 

witnesses is sufficient to support the Board's conclusion that the proposed 

(recreational) use as set forth in the application is reasonable, in the 

public interest and is beneficial to the appropriator. 

4. The Association objected to the proposed Findings of Fact, Conclusions of 

Law, and Final Decision in that the decision and states that: 

"because the Board voted at its hearing that approval of Water 
Permit No. 87 44-3 would be conditioned on requirements set by 
the Chief Engineer pertaining to the water use. The proposed 
decision contains no such requirements, and thus the proposed 
decision fails to comply with the Board's ruling." 

Contrary to this assertion, the minutes show that there was a "Motion by 

Bjork, seconded by Freeman, to approve Water Permit Application No. 

87 44-3, Dakota Bay, subject to the qualifications set forth by the Chief 

Engineer." The qualifications are set out in full in the "Report of Chief 
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Engineer for Water Permit Application 8744-3, Dakota Bay'' which was 

admitted into evidence as part of Exhibit 600. 

D. FINAL DECISION 

Based on the foregoing Findings of Fact and Conclusions of Law, the 

Board enters its determination that Water Permit Application No. 8744-3 is 

granted with the following qualifications: 

1. The well approved under Water Permit No. 8744-3 is located near 

domestic wells and other wells which may obtain water from the same aquifer. 

Water withdrawals shall be controlled so there is not a reduction of needed 

water supplies in adequate domestic wells or in adequate wells having prior 

water rights. 

2. The Permit holder shall report to the Chief Engineer annually the 

amount of water withdrawn from the Missouri: Elk Point aquifer. 

3. Water Permit No. 8744-3 authorizes a total diversion of up to 28.6 

acre-feet of water the first year when use begins and then up to 7. 9 9 acre-feet 

annually from the Missouri: Elk Point aquifer. 

Dated this _g__ day of October, 2023. 

BY THE BOARD: 

-ClU Latso11 
Bill Larson (Oct 12, 202316:40 CDT) 

William Larson, Chairman 
South Dakota Water Management Board 
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STATE OF SOUTIIDAKOTA 

COUNTY OF UNION 

) 

) 
ss 

IN CIRCUIT COURT 

FIRST ruDICIAL COURT 

(CIV NO. 63CIV23-000172) 

IN THE MA TIER OF WATER PERMIT) 
APPLICATION NO. 8744-3, ) 
DAKOTA BAY LLC ) 

CHRONOLOGICAL 
INDEX 

Entry Date of Entry Document Page Count 

L March 24, 2023 Letter from Kevin Rohling of SD GF&P informing Mr. ] 

Chicoine that a temporary water use pennit would not allow 
for ongoing use of water for the canal. A new water rights 
permit would be tt:llUired. 

2, March 29, 2023 Application for Penn it to appropriate water for recreational 8 
use - Dakota Bav. Sunnlemental infonnation. maos. well loe:. 

3, March 29-30, 2023 Email correspondence series between Eric Gronlund and 3 
Brenda Gabel (obo Mike Chicoine) regarding application and 
reauired fees 

4. March 30. 2023 Receipt for Aonlication for Permit No. 87 44-3 3 
5. March 31, 2023 Validation from Secretary of State that Mike Chicoine was 1 

authorized siimatorv for Dakota Bav LLC 
6. May 18, 2023 Phone conversation notes - Eric Gronlund, Ron Duvall, and 1 

Mike Chicoine to clarify the annual volume of water being 
requested in Application for Permit. Mr. Chicoine confirmed 
a one-time fill of canal (20.6lac-ft) and an additional ongoing 
use ofup to 7.99 ac-ft annuallv. 

7. May 18, 2023 Recommendation of Chief Engineer for Waler Permit I 
AnDlication No. 8744-3 

8. May 19, 2023 Report to the Chief Engineer on Water Permit Application 22 
No_ 8744-3 

9. May 22,2023 Letter from Rachel Rodriguez to Dakota Bay c/o Mike 3 
Chicoine transmitting report, recommendation, and public 
notice 

10. May 22,2023 Email to Kelly Kronaizl :from Rachel Rodriguez transmitting l 
oublic notice in Dailv Press & Dakotan 

11. May 22,2023 Email from Rachel Rodriguez to Southern Union County 1 
Leader-Courier transmitting public notice 

12. May22, 2023 Email to Mike Chicoine from Rachel Rodriguez transmitting I 
report. reoommeodatio11, and nublic notice information 

13. June 1 2023 Affidavit of Publication from The Leader-Courier 2 
14. June 5, 2023 Affidavit of Publication from Yankton Daily Press & Dakotan 3 
15. June9.2023 Comment from Nate Blaeser 1 
16. June 10 2023 Comment from Adam Frisch 1 
17. June 10. 2023 Comment from Jon SandaPe 1 
18. June \0. 2023 Comment from Bradford Howard l 
19. June 10. 2023 Comment from Curt Mastbere:en l 
20. June 10. 2023 Comment from Douir Towns 1 

Page 11 of7 

Bates Numbering 
(Prefix 87 44-
3 AR#) 
1 

2-9 

10-12 

13-15 
16 

17 

18 

19--40 

40-43 

44 

45 

46 

47-48 
49-51 
52 
53 
54 
S5 
56 
57 
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21. June 10. 2023 Comment from Deanna Bauer I 58 

22. June JO. 2023 Comment from Denise Hauser 1 59 
23. June 10. 2023 Comment from Lawrence Bauer 1 60 
24. June I 0. 2023 Comment from Kevin Hurley 1 61 
25, June I 0. 2023 Comment from Judv Thousand I 62 
26. June I 0. 2023 Comment from Sean & Kathrvn Chartier I 63 
27. June 10 2023 Comment from David Hilbrands 1 64 
28, June I 0. 2023 Comment form Paie::e Sumner 1 65 

29. June I 0. 2023 Comment from Richard Peterson 1 66 
30, June t O. 2023 Comment from Paula Mclnemev 1 67 
31. June 10, 2023 Comment from Jeff Mcinerney 1 68 
32. Iua.e 10. 2023 Comment frorn Michael Voortman I 69 

33. June IO. 2023 Comment fonn M~rv Kohn 1 70 
34. June 10. 2023 Comment from Stacy Heath 1 71 
35. June 10. 2023 Comment form Brent Heath 1 72 
36. June 10. 2023 Comment from David Johnson 1 73 
37. June 10, 2023 Comment from Michele Lewon ] 74 
38. June 10. 2023 Comment from Sean & Kathryn Chartier 1 75 
39. June 10. 2023 Comment form Lawrence Bauer 1 76 
40. June 11. 2023 Comment from Rob Jensen 2 77-78 
41. June I I. 2023 Comment from GRTV Boitenrief 2 79-80 
42. June 1 l. 2023 Comment from Brian & Lisa Berkenoas l 81 
43. June 11. 2023 Comment from Brent Koch 1 82 
44. June 11. 2023 Comment from Deb Furlich 1 83 
45. June 11. 2023 Comment from Justin Hoesin11: l 84 
46. June 11. 2023 Comment from Dennis Haag 1 85 
47. June 11. 2023 Comment from Rodd Slater 1 86 
48. June 11. 2023 Comment from Kathv Merch1111t 1 87 
49. June 11. 2023 Comment from Miss\/ Merchant 1 88 
50. June 11. 2023 Comment from CoUeen Fredericksen 1 89 
51. June 11. 2023 Comment from Joshua Hoffman 1 90 
52. June 11. 2023 Comment from TvPer Hoffinan 1 91 
53. June 11. 2023 Comment from Antonio Palacios 1 92 
54. June 11. 2023 Comment from Meaan Palacios l 93 
55. June 11. 2023 Comment from Shawn Hoffman 1 94 
56. June 11. 2023 Comment from Michael Hoffman l 95 
57. June 11. 2023 Comment from Charles Hoffinan 1 96 
58. June 11. 2023 Comment from Lynnette Hoffman 1 97 
59. June 11. 2023 Comment from Ethan Thaut l 98 
60. June l l, 2023 Comment from Tankia Hoffinan 1 99 
61. June 11. 2023 Comment from Kellv Kistner 1 100 
62. June 11. 2023 Comment from Darren Strain l 101 
63. June 11. 2023 Comment from Jessica Strain l 102 
64. June 11 2023 Comment from Patrice Kistner l 103 
65. June II. 2023 Comment from Larry Beeson 1 104 
66. June ll 2023 Comment form Kathleen (Streeter) Adams 1 105 
67. June 11. 2023 Comment from Shemr Carreau 1 106 
68. June 11. 2023 Comment from Leslie Dake 1 107 
69, June 11. 2023 Comment from Mike Bocian 1 108 
70, June 12, 2023 Letter to Chief Engineer from Crary Huff Law Firm (acting as 1 109 

representative of McCook Lake Recreation Area Association 
"lv.lLA") reouestin~ dela11 ofhearinjt 

71. June 12, 2023 Petition Opposing Application from John Hines (Crary Huff 2 110-111 
Law Finn. Attomev for :MI.A) 
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72. June 12, 2023 Comment from Mike Chicoine 2 112-113 

73. June 12 2023 Comment from Brenda Gabel 2 114-115 

74. June 12. 2023 Comment from An2ie Reinhardt 2 116-117 

75. June 12, 2023 Comment from Alyssa Roeoka 2 118-119 

76. June 12. 2023 Comment from Clint McKewon 2 120-121 

.77. JW1e 12. 2023 Comment from Jeff Steinkamn 2 J:U-123 

78. June 12. 2023 Comment from Tyrel Roeuke 2 12~125 

79. June 12. 2023 Comment fiom Bradv Dam 2 126-127 

80. JW1e 12. 2023 Comment from Angela Roias-Lindsev 2 128-129 
81. June 12, 2023 Comm1mt from Jean Cole 2 130-131 

82. June 12. 2023 Comment from Paula Damon 2 132- 133 

83. June 12. 2023 Comment from Charles Cox 2 134-135 

84. June 12. 2023 Comment from Jason Henies 2 136-137 

85. June 12. 2023 Comment from Christv Goeden 2 138-139 

86. June 12. 2023 Comment from Raig Dam 2 140-141 
87. June 12. 2023 Comment from Warren & Glenda Hoesimz 2 142-143 

88. Juoe J 2. 2023 Comment from Rogelio & Jessie Sanchez 2 144-145 

89. June 12. 2023 Comment from Brenna Rosenouist 2 146-147 

90. June 12. 2023 Comment from Seth Foster 2 148-149 

9). June 12, 2023 Comment from Dana Chesterman 2 150-151 

92. June 12. 2023 Comment from Amanda Delanev 2 152-153 

93. Jone 12. 2023 Comment from Tvler Jelken 2 154-155 

94. June 12 2023 Comment from Paula Mae 2 156-157 

95. June 12. 2023 Comment from Kimberly Wink 2 158-159 

96. June 12. 2023 Comment from Ri1urins Honner 2 160-161 

97. June 12. 2023 Comment from Denise Brink 2 162-163 

98. June 12. 2023 Comment from Neal Stokes 2 164-165 

99. June 12 2023 Colllillent from Matt Bird 2 166-167 

LOO. June 12, 2023 Comment from Katie Swick 2 168-169 

101. June 12 2023 Comment from Collin Swick 2 170-171 

102. June 12. 2023 Comment form Melinda DeMarest 2 172-173 

103. June 12. 2023 Comment from Dan DeMarest 2 174-175 

1.04. June 12. 2023 Comment fonn Alex Bernard 2 176-177 

105. June 12. 2023 Comment from Aiden Moran 2 178-179 

106. June 12. 2023 Comment from Jeanna Emmons 2 180-181 

107. Jun 12.2023 Comment form Chad Van Scovk 2 182-183 

108. June 12. 2023 Comment from Thomas Kwnv 2 184-185 

109. June 12. 2023 Comroent from (ire!!' Finzen 2 186-187 

110. June 12. 2023 Comment from Kalhntn Brown 2 188-189 

111. June 12. 2023 Comment trow Sombat Lee 2 190-191 

112. June 12. 2023 Comment from Emilee Schroeder 2 192-193 

113. June 12. 2023 Comment from Julie Ohl 2 194-195 

114. June 12. 2023 Comment form Brad Gorti:r 2 196-197 

115. June 12. 2023 Comment from Natalie Hudsoeth 2 198-199 

116. June 12.2023 Comment from Monica Johnson 2 200-201 

117. June 12, 2023 Comment from Dorothv Voortman 2 202-203 

118. June 12 2023 Comment from Amy D81liels 2 204-205 

119. June 12. 2023 Comment from Tina Perrin 2 206-207 

120. June 12. 2023 Comment from Mike Hansen 2 208-209 

121. June 12 2023 Comment from Renae Hansen 2 210-211 

122. June 12 2023 Comment :from Julie- Bumnnn 2 212-213 

123. June 12 2023 Comment from Michael Albrecht 1 214 

124. June 12. 2023 C:Omment from Li""-v Huber 1 215 
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125. June ti. 2023 Comment from Ten-v & Amv Murrell I 216 
126. June 12 2023 Comment from Mike Priest l 217 
127. June 12. 2023 Comment from Pam Lawson I 218 
128. June 12, 2023 Comment from Nick Roth 1 219 
129. June 12. 2023 Comment from Keith Linden 1 220 
130. June 12. 2023 Comment from JessicaKoedam l 221 
131. June 12. 2023 Comment from Mike Huber 1 222 
132. June 12. 2023 Comment from Loral! K~muk 1 223 
133. June 12. 2023 Comment from Dick & Jake Semple 1 224 
134. June l2. 2023 Comment from Timothv Lannhier 1 225 
135. June 12. 2023 Comment from Zach Thomoson 1 226 
136. June 12. 2023 Comment from Lindsev Barreras 1 227 
137. June 12. 2023 Comment from Josh Runn l 228 
138. June 12, 2023 Comment from Bart J Connellv 2 229-230 
139. June 12. 2023 Comment from Pam Connellv 2 231-232 
140. June 12, 2023 Comment from Larrv Severeide 2 233-234 
141. June 12. 2023 Comment from Richard Mount l 235 
142. June 12 2023 Comment from Amv Cole 2 236-237 
143 . June 12. 2023 Comment from Bonnie Lohrv 2 238-239 
144. June 12, 2023 Comment from Dirk Loh~ J 240 
145. June 12. 2023 Comment from Bonnie Moran 2 241-242 
146. June 12. 2023 Comment from Joe Hickman 2 243-244 
147. June 12. 2023 Comment from Christv Goeden I 245 
148. June 12, 2023 Comment from Kevin Hoffman 2 246-247 
149. June 12. 2023 Comment from JeffMever 2 248-249 
150. June 12. 2023 Comment from Jovce Foster 2 250-251 
151. June 12. 2023 Comment from Patrick Oothoudt 2 252-253 
]52. June 12. 2023 Comment from Robert & M"rv Lawrence 1 254 
153. June 12. 2023 Comment from Lerov Sko~lund 2 255-256 
154. June 12. 2023 Comment from Mark & Terri Averv 2 257-258 
155. June 12. 2023 Comment from William Welu 2 2.59-260 
156. June 12. 2023 Comment from Frederick Fisher 2 261-262 
157. June 12. 2023 Comment from Kim Moats 2 263-264 
158. June 12, 2023 Comment from Tvler Schronic 2 265-266 
159. June 12, 2023 Comment from Kim Delanev 2 267-268 
160. June 12. 2023 Comment from VelmaL Cook 2 269-270 
161. June 12. 2023 Comment from Dennis Lindstedt 2 271-272 
162. June 12, 2023 Comment from Martv Winebrinner 3 273-275 
163. June 12. 2023 Comment from Linda Cook 2 276-277 
164. June 12. 2023 Comment from Janet Tbaver 2 278-279 
165. June 12. 2023 Comment from Lori Smith 2 280-281 
166. June 12. 2023 Comment from Kristine Danner 2 282-283 
167. June 12. 2023 Comment from Gre'1" Thousand 2 284-285 
168. June 12. 2023 Comment from Shernr Caba 2 286-287 
169. June 12, 2023 Comment from Dave Mitchell 2 288-289 
170. June 12, 2023 Comment from Kari & Brian Collette 2 290-291 
171. June 12 2023 Comment from Ron Schrunk 2 292-293 
172. June 12. 2023 Comment from Tanner Schrunk 2 294-295 
173. June 12. 2023 Comntmt from Lisa Mickev 2 296-297 
174. June 12 2023 Comment from Mark Dirksen 2 298-299 
175. June 12. 2023 Comment from Lisa Dirksen 2 300-301 
176. June 12. 2023 Comment from Rachael Thomason 2 302-303 
177. June 12. 2023 Comment from Ian ThomDSOll 2 304-305 
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178. June 12, 2023 Comment from Darcie Kistner 2 306-307 

179. June 12. 2023 Comment from Steve Kistner 2 308-309 

180. June 12. 2023 Comment from Stacv Schrunk 2 310-311 

181. June 12, 2023 Comment from Garv Lewis 2 312-313 

182. June 12, 2023 Comment from John & Lois Gerber 2 314-315 

183. June 12. 2023 Comment from Don Fuxa 2 316-317 

184. June 12, 2023 Comment from Bev Smith 2 318-319 

185. June 12, 2023 Comment from Julie Hansen 2 320-321 

186. June 12 2023 Comment from Weslev Feese 2 322-323 

187. June 12. 2023 Comment from M""' Kleber 2 324-325 

188. June 12. 2023 Comment from Dianna Jacobs 2 326-327 

189. June 12. 2023 Comment from Mike Currv 2 328-329 

190. June 12. 2023 Comment from Jodv C Reich 2 330-331 

191. June 12. 2023 Comment from Martv Reich 3 332-334 

192. June 12 2023 Comment from Todd Cook 2 335-336 

193. June 12, 2023 Comment from Shane Beavers 2 337-338 

194. JUDe 12. 2023 Comment from Charlene Beavers 2 339-340 

195. June 12. 2023 Comment from Michael Danner 2 341-342 

196. June 12 2023 Comment from Alex & Anl!'ela Staucht 2 343-344 

J97_ June 12, 2023 Comment from Dan Pecaut 2 345.346 

198. June 12 2023 Comment from Janice Howard 2 347-348 

199- June 12 2023 Comment from Matt Bird 1 349 

200. June 12. 2023 Comment from Ernest Olson 2 350-351 

201. June 12, 2023 Comment from Brandon Wvnn 2 352-353 

202. June 12. 2023 Comment from Helen "Elaine" Mever 2 354-355 

203. June 12 2023 Comment from Greeorv Mcver 2 356-357 

204. June 12. 2023 Comment from Dave Lavhee 1 358 

205. June 12. 2023 Comment from Rebecca West 2 359-360 

206. June 12. 2023 Comment from Amber Sherman 2 361-362 

207. June 12. 2023 Comment from Rebecca & James Struthers 2 363-364 

208. June 12. 2023 Comment from Jamie Wankum 2 365-366 

209. June 12. 2023 Comment from Joan Christiansen 2 367-368 

210. June 12. 2023 Comment from Barbara Bailev 2 369-370 

211. Jww 12. 2023 Comment from Me•r.m Click 2 371-372 

212. June 12. 2023 Comment from Leesa Wvnn 2 373-374 

213. June 12, 2023 Comment from Harold Beavers 2 375-376 

214. June 12. 2023 Comment from Dallas Bruneau 2 377-378 

215. June 12. 2023 Comment from Jeff,,..., MYer.; 2 379-380 

216. June 12, 2023 Comment from Jackouline & Thomas Lewis 1 381 

217. June 12. 2023 Comment from Corinda Wickev 2 382-383 

218. June 12. 2023 Comment from Craie Wickev 2 384-3S5 

219. June 12. 2023 Comment from V~on Miller 2 386·387 

220. June 12 2023 Comment froro Janet Miller 2 388-389 

221. June 12 2023 Comment from Brian Wickcv 2 390-391 

222. June 12. 2023 ComD'lent from T im Limo2es 2 392-393 

223. June 12 2023 Comment from Kristen Howell 2 394-395 

224. June 13. 2023 Comment from Mark & Lisa Dirksen l 396 

225. June 16. 202~ Comment from Victor Hoffman l 397 

226. June 20, 2023 Notice of Automatic Delay of Hearing on Water Permit 2 398-399 

Annlicalion No. 8744•3. Dakota Bav lw/ certificate) 

227. June 21, 2023 Letter to BHI Larson from Ann Mines Bailey (w/ certificate) 2 400-401 

228. June 2 1. 2023 Notice of Annearance filed bv Ann Mines Bailey 1 402 
229. June 21. 2023 Motion for S~cial Meetine: filed bv Ann Mines Bailev 3 403-405 
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230. June 23, 2023 Notice of Entry of Order granting motion for continuance and 2 406-407 
placing request for a special meeting on July 12, 2023 
(w/certificate) 

231. June 23, 2023 Order Granting the Chief Engineer's Motion for Continuance l 408 
and Placing the Request for a Special Meeting on the July 
Ai!enda (w/ certificate) 

232. June 27, 2023 Resistance to Motion for Special Meeting filed bv McCook 5 409-413 
Lake Recreation Area Association (wl cerzifi.cate) 

233. July 5, 2023 Subpoena Duces Tecum unon Secretarv Kevin Roblin2 2 414-415 
234. July 5. 2023 Subpoena Duces Tecum uoon Ann Mines Bailey 2 416-417 
235. July 6, 2023 Notice of Affirmation of Order and Notice of Hearings (w/ 3 418-420 

certificate) 
236. July 11, 2023 Email from Traci Kelly being served subpoena with attached 

Sllbl)oena Duces Tecum uoon Ann Mines Bailey 
3 421-423 

237. July 12, 2023 Water Management Board Meeting - meeting agenda and 7 424-430 
excerpt from meetin2 minutes 

238. Julv 12. 2023 Notice ofHearinp; (w/ certificate) 2 431-432 
239. July 13, 2023 Letter to John Hines from Eric Gronlund transmitting 1 433 

administrative file through July 12, 2023 (attachments not 
reduolicated within this record entry) 

240. July 13, 2023 Email from Ron Duvall to Counsel for Parties providing I 434 
exhibit numbering scheme 

241. Julv 14. 2023 Notice of At1Dearance bv Stacv R Heflfle (w/ certification) 2 435-436 
242. July 17, 2023 Affidavit of Dick Lohr:y regarding McCook Lake Recreation 2 437-438 

Area Association Coroorate Name 
243. July 19. 2023 Motion for Subnoenas filed by John Hines 2 439-440 
244. July 24, 2023 Notice of Entry of Order Transmitting Order Granting in Part 2 441-442 

McCook Lake Recreation Area Association 's Motion for 
Subooenas (w/ certificate) 

245 . July 24, 2023 Order Transmitting Order Granting in Part McCook Lake 2 443-444 
Rccrcation Area Association's Motion for Subnoenas 

246. July 24, 2023 Subpoena to Testify to GFP Secretary Rohling signed by 1 445 
Rodney Freeman in matter ofWater Permit No. 8744-3, 
I>ako1aBay 

247. July 24, 2023 ChiefEngineer's Response to Motion for Subpoena of 3 446-448 
SecrelllJY Roblintt (w/ cover letter and certificate) 

248. July 24, 2023 Notice of Appearance by Stncy Hegge and Dean Fankhauser 3 449-45] 
(w/ certificate) 

249. July 24, 2023 Exhibit 800 (same certificate as Hegg Fankltauser Notice of 2 452-453 
Anoearance) 

250. Julv 24. 2023 Notice of Amieanmce bv Joh.II Hines (w/ certifi.catc1 2 454-455 
251. July 24, 2023 Subpoena to Testify issued by Rodney Freeman, Prehearing 2 456-457 

Chairman with Admission of Service by Jon Kotilnek 
252. July 27, 2023 Email from Fankhauser to Duvall amending Exhibit No. 800 2 458-459 

toA 
253. Julv 27, 2023 Exhibit A submitted bv Panlchauset 2 460-461 
254. August 2, 2023 Water Management Board Meeting- board packet cover letter 42 462-464 

and meetm___g M>ll'>nda 
255. August 2, 2023 Excerpt of August 2, 2023 meeting minutes and exhibits 465-482 

admitted at AlllruSl 2, 2023 mectinR as follows: 
256. August 2, 2023 Exhibit 600-Administrative file for Water Permit Application Administrative file 

No. 8744•3, Dakota Bay-Admitted through July 27, 
2023 - file not 
reduplicated within 
this record entrv 
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257. Au..-nst 2. 2023 Exhibit 601-Nakaila Steen resume--Admitted l 483 
258. Aue:ust 2. 2023 Exhibit 602-Eric Gronlund resume--Not Offered Not in record 
259. August 2, 2023 Exhibit 603-Hydrographs of five nearest observation wells-- 5 484-488 

Admitted 
260. August 2, 2023 Exhibit 604-Hydrograph of Missouri River USGS gage at 1 489 

Yankton. SD-Admitted 
261. August 2, 2023 Exhibit 605-Map of existing well site and nearby water rights- 1 490 

-Admitted 
262. August 2, 2023 Exhibit A-Application for Shoreline Alteration of a South 2 491-492 

Dakota Public Waterbodv--Adrnitted 
263. August 2, 2023 Exhibit 800-ChiefEngineer's recommendation and report for 1ncluded in Exhibit 

ADolication No. 8744-3--Not Offered 600 
264. August 2, 2023 Exhibit 801-Clyde Hoffman and Patricia Hoffman vs. Not in record 

Michael Chicoine and McCook Mobile Estates, Inc. (Civ. 07-
414)--Not Offered 

265. August 2, 2023 Exhibit 802-Two photos, lake six feet lower without Not in record 
nuinninl!'-Denied 

266. August 2, 2023 Exhibit 803-Contents from McCook Lake Recreation Area 12 493-504 
Association Water Penn it No. 6479-3-Admitted 

267. August 2, 2023 Exhibit 804-Dirk Lohry Affidavit regarding naming of Not in ri:cord 
McCook Lake Recreation Area Association--Not Offered 

268. August 2, 2023 Exhibit 805-Weekly plot ofMcCook Lake water levels over Not in record 
oast 10 vears--Denied 

269. August 2, 2023 Exhibit 806-Application for Shoreline Alteration of a South 2 S05-506 
Dakota Public Waterbodv-Admitted 

270. August 2, 2023 Exhibit 807-Letter from GF&P Secretary Rohling to Mike 1 507 
Chicoine--Admitted 

271. August 2, 2023 Exhibit 808-Michael Chicoine application for US Army Not in record 
Corps of Engineer Nationwide Preconstruction Notification--
Not Offered 

272. August 2, 2023 Exhibit 809-Application No. 8744-3, Dakota Bay, tile copy-- I 508 
Admitted 

273. August 2, 2023 Exhibit ~110-Photograph of installation of pipe in McCook Not in record 
Lake--Denied 

274. August 3, 2023 Notice regarding preparation of Findings of Fact, Conclusions 2 509-510 
of Law and Final Decision in matter of Application No. 8744-
3. Dakota Bav Cw/ certificate) 

275. August 21, 2023 Proposed Findings of Fact, Conclusions of Law and Final 511-523 
Decision from Ann Mines Bailey (w/ cover letter and 
certificate. 

276. September 11, 2023 Objections and Alternate Findings of Fact and Conclusions of 524-527 
Law filed bv John Hines_ Counsel for Association 

277. October 4, 2023 Water Management Board Meeting - board packet cover 528-548 
letter, meeting agenda, proposed findings of fact, conclusions 
of law and final decision and excemt of meetine minutes 

278. October 13, 2023 Notice of Entry of Order transmitting signed Findings of Fact, 549-564 
Conclusion of Law and Final Decision (wl certificate) 

279. November 2, 2023 Notice of Entry of Order (address correction) transmitting 565-580 
signed Findings of Pact, Conclusion of Law and Final 
Decision (w/ certificate) 
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IN THE SUPREME COURT 
STATE OF SOUTH DAKOTA 

No. 30796 

McCOOK LAKE RECREATION AREA ASSOCIATION, 

Plaintiff and Appellant, 

V. 

DAKOTA BAY, LLC, MICHAEL CHICOINE, AND THE SOUTH DAKOTA 
DEPARTMENT OF AGRICULTURE AND NATURAL RESOURCES, CHIEF 
ENGINEER AND WATER RIGHTS PROGRAM, 

Defendants and Appellees. 

PRELIMINARY STATEMENT 

The parties to this case are the McCook Lake Recreation Area 

Association (Association); Dakota Bay, LLC and Michael Chicoine 

(collectively Dakota Bay); and the South Dakota Department of 

Agriculture and Natural Resources (DANR) , Chief Engineer and Water 

Rights Program (collec tive ly Chief Engineer). The Water Management 

Board (Board) adjudicated the underlying case. References to documents 

are designa ted a s follows: 

Appendix ....................................................................... A pp. 

Administrative Record (Union County Civil File 
No. 63CIV23 -172) ............................................................ AR 

Trial Transcript (August 2, 2023) ...................................... TT 
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JURISDICTIONAL STATEMENT 

The Association submitted a petition opposing a water permit 

application, which triggered a contested case hearing before the Board. 

App. 21. The Board found in favor of Dakota Bay and the Chief 

Engineer. App. 23-36. The Association appealed to the circuit court. 

App. 1. The Association now appeals the Memorandum Decision (App. 1) 

entered by the Honorable Tami A. Bern, Circuit Court Judge, First 

Judicial Circuit, on July 2, 2024. The circuit court entered the Final 

Decision and Order (App. 9) on July 17, 2024. The Notice of Entry of 

Order (App. 10) was filed July 19, 2024. The Association timely filed a 

Notice of Appeal with this Court on August 16, 2024. The Chief Engineer 

timely filed a Notice of Review with this Court on August 2 7, 2024. This 

Court has jurisdiction under SDCL § 1-26-37 and SDCL § 15-26A-3(1). 

STATEMENT OF LEGAL ISSUES AND AUTHORITIES 

I. WHETHER THE CIRCUIT COURT CORRECTLY AFFIRMED 
THE BOARD'S DECISION GRANTING DAKOTA BAY WATER 
PERMIT No. 8744-3 AFTER THE BOARD FOUND THAT 
DAKOTA BAY'S PROPOSED WATER USE WAS: 1) A 
BENEFICIAL USE, AND 2) IN THE PUBLIC INTEREST? 

The Board found that the proposed water use constitutes a 
beneficial use . App. 29 (Findings of Fact #29 ). The Board 
found that placing the water to such beneficial use is in the 
public interest. Id. (Findings of Fact #30). The Board granted 
Water Permit Application No. 8744-3. App. 36. The circuit 
court affirmed the Board's findings and decision. App. 1. 

SDCL § 46-1-4 

SDCL § 46-1-8 
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SDCL § 46-2A-9 

SDCL § 46-5-5 

Parks v. Cooper, 2004 S.D. 27,676 N.W.2d 823 

In re Water Right Claim No. 1927-2, 524 N.W.2d 855 (S.D. 
1994) 

Matter of SDDS, Inc., 472 N.W.2d 502 (S.D. 1991) 

II. WHETHER THE CIRCUIT COURT ERRED IN APPLYING 
THE RULES OF CIVIL PROCEDURE TO THE BOARD'S 
HEARING PROCESS? 

The circuit court stated that subpoenas were validly issued by 
the Association's attorney in accordance with SDCL 
§ 15-6-45, a rule of civil procedure. App. 8. The Chief 
Engineer contends that the Rules of Civil Procedure do not 
apply to Board proceedings. 

SDCL § 1-26-19.1 

SDCL § 15-6-1 

STATEMENT OF THE CASE 

This case is an administrative appeal of the Board's decision in a 

contested case hearing regarding Water Permit Application No. 8744-3 . 

In 2023, Dakota Bay (through Michael Chicoine) submitted Water 

Permit Application No. 8744-3 for recreational use to the Chief Engineer 

for a proposed canal project. App. 12; AR 002. The proposed project 

requested to use ground water from a well for a one-time use of 20.61 
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acre-feet1 to fill the canal, with a continuing yearly appropriation of 7. 99 

acre-feet of ground water. Id. The Chief Engineer recommended 

application approval. ARO 18. The Chief Engineer's recommendation 

was properly noticed. AR 041-51. Numerous public comments on the 

application were timely received (AR 052-397), as well as a timely petition 

in opposition submitted by the Association (App. 21-22; AR 110-11). 

The Board held a contested case hearing on August 2, 2023. App. 

15. At the hearing's conclusion, the Board entered executive session. 

AR 482. Upon returning to open session, the Board voted to approve 

Water Permit Application No. 8744-3 subject to the Chief Engineer's 

recommended qualifications. Id. The Chief Engineer's counsel was 

instructed to prepare proposed Findings of Fact, Conclusions of Law, and 

a Final Decision for the Board's review. Id. 

The Chief Engineer's proposed Findings of Fact, Conclusions of 

Law, and Final Decision were submitted (AR 512-22), and the 

Association submitted Objections and Alternative Findings of Fact and 

Conclusions of Law (AR 524-26) for the Board's consideration. At the 

Board's October 4, 2023 meeting, the Board discussed the proposed 

decision and objections, addressing the Association's objections with 

specificity. AR 546-47. The Board voted to adopt the final Findings of 

1 "[T]he standard of measurement of the volume of water shall be the 
acre-foot, being the amount of water upon an acre covered one foot deep, 
equivalent to forty-three thousand five hundred sixty cubic feet." SDCL 
§ 46-1-7. One acre-foot equals 325,851 gallons. 
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Fact, Conclusions of Law, and the Decision prepared by the Board's 

counsel. Id.; App. 23-36. 

The Board mailed notice of entry of Order and the final adopted 

Findings of Fact, Conclusions of Law, and Decision on October 13, 2023. 

AR 54 9. Due to an incorrect zip code, the notice of entry of Order and 

the final adopted Findings of Fact, Conclusions of Law, and Decision 

were re-mailed on November 1, 2023. AR 565-80. The Association 

timely appealed to the circuit court on November 13, 2023. App. 2. 

The circuit court received briefs and held a hearing on April 9, 

2024. Id. When the Association presented its oral argument, it co

mingled its arguments in this case and a related case (No. 30795) 

without any formal consolidation motion or order. The circuit court 

judge then issued a combined decision. App. 1-8. The Association 

timely filed a Notice of Appeal to this Court on August 16, 2024. The 

Chief Engineer, in turn, filed a Notice of Review. 

The Association sought to consolidate this case and Case No. 

30795, which this Court denied on November 1, 2024. 

STATEMENT OF FACTS 

While the record in this case is voluminous, the facts relevant to 

the appealed issues are not. They fall into two discrete cate gories. The 

first fact category d eals with the issue regarding b eneficial use and the 

public interest. The second fact category deals with the procedural 

matter regarding subpoenas. 
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Beneficial Use and Public Interest Facts 

Mike Chicoine has been boating, tubing, and fishing with his kids 

(and now grandkids) on McCook Lake for over twenty years. TT 35: 19-

21. Mr. Chicoine (through his company Dakota Bay) owns property 

adjacent to McCook Lake. TT 34: 1-2. To improve lake access across his 

own property, as well as to provide access to 15 additional homeowners, 

Mr. Chicoine would like to construct a canal through the Dakota Bay 

property to McCook Lake's southeast corner. TT 34:6-8; AR 491. This 

canal would provide two-way no-wake boat access to residential lots. AR 

491. The canal would be clay-lined. TT 44:18-24; 51:7-10; 51:14-17. 

After the canal is constructed, Dakota Bay plans to fill the canal 

with an initial one-time 20.61 acre-foot appropriation, with a continuing 

yearly 7.99 acre-foot appropriation. AR 002; TT 8:3-4; 48:14-17; 50:4-5. 

Dakota Bay's engineer calculated those amounts, and the Chief Engineer 

generally processes permit applications with an applicant's requested 

amounts. TT 48:14-17; 30:18-21. 

The continuing appropriation use is to offset evaporation and 

seepage losses from the canal's clay liner, which could result in the liner 

drying out, cracking, floating, or otherwise failing. TT 29:3-6; 48:20-22; 

59: 19-60: 1. The Board found that this proposed water use "to fill the 

proposed canal and replace losses of water due to evaporation or 

seepage, constitutes a beneficial use." App. 29 (Findings of Fact #29). 

The Board also found that placing the water to such beneficial use is in 
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the public interest. Id. (Findings of Fact #30). The Board granted Water 

Permit Application No. 8744-3. App. 36. 

Subpoena Facts 

On June 30, 2023, the Association mailed subpoenas to the South 

Dakota Game Fish and Parks (SDGFP) Secretary (Kevin Rohling) and the 

Board (Ann Mines Bailey). 2 AR 414-17. The Chief Engineer received 

both subpoenas via regular mail on July 5, 2023. Id. The Board 

subpoena was served on Traci Kelly3 via highway patrol on July 11, 

2023. AR 421-23. 

At a Board meeting the following day, Ms. Mines Bailey made an 

oral motion to quash the Board subpoena. AR 426. Mr. Kotilnek, a 

SDGFP staff attorney, made a motion to quash the SDGFP subpoena. 

AR 427. Both subpoenas were quashed based on counsel arguments 

and statutory review, including the argument that the subpoenas were 

improperly issued under the Rules of Civil Procedure for Circuit Courts 

(SDCL ch. 15-6) instead of the Administrative Procedure and Rules Act 

(SDCL ch. 1-26). AR 426; 430. 

A week later, the Board received a motion (properly under SDCL 

ch. 1-26) from the Association requesting the Board issue a subpoena to 

require SDGFP Secretary Rohling or a competent designee to appear and 

2 Ms. Mines Bailey was previously an Assistant Attorney General, 
employed by the Attorney General's Office, and the Chief Engineer's 
counsel of record in this case during the contested case hearing. TT 2. 
The Board's counsel in this case was David McVey. TT 1. 
3 Ms. Kelly is DANR Secretary Hunter Roberts' administrative assistant. 
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testify at the August 2 hearing. AR 439-40. The Board's Prehearing 

Chairman granted an order and issued the subpoena the day after the 

motion was received. AR 443-45. 

ARGUMENT 

I. THE CIRCUIT COURT CORRECTLY AFFIRMED THE 
BOARD'S DECISION GRANTING DAKOTA BAY WATER 
PERMIT No. 8744-3 AFTER THE BOARD FOUND THAT 
DAKOTA BAY'S PROPOSED WATER USE WAS: 1) A 
BENEFICIAL USE, AND 2) IN THE PUBLIC INTEREST. 

A. Standard of Review. 

In an administrative appeal, this Court "shall give the same 

deference to the findings of fact, conclusions of law, and final judgment 

of the circuit court as it does to other appeals from the circuit court." 

SDCL § 1-26-37. The appeal may not be considered de novo. Id. In 

addition, the "clearly erroneous" standard applies to the Board's fac tual 

findings, which are given "great weight." SDCL § 1-26-36; Hughes v. 

Dakota Mill & Grain, Inc., 2021 S.D. 31, ,r 12, 959 N.W.2d 903, 9 07 

(citations omitted). Factual findings are "clearly e rroneous" only wh en 

the Court is "left with a definite and firm conviction that a mistake has 

been made." Id. This Court should "not look for reasons to reverse, even 

if [it] would not have made a similar decision." Howie v. Pennington 

Cnty., 199 7 S.D. 45, ,r 10 , 563 N.W.2d 116, 119 . 
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B. The Board did not err in concluding Dakota Bay provided 
evidence that its planned water use would be a beneficial use 
and in the public interest, and consequently granting Dakota 
Bay's Water Permit Application. 

The Board "regulate[s] and control[s] the development, 

conservation, and allocation of the right to use the waters of the state 

according to the principles of beneficial use and priority of 

appropriation." SDCL § 46-2-11. It has "general supervision of the 

waters of the state, including measurement, appropriation, and 

distribution thereof." SDCL § 46-2-9. 

The Board grants water permits when four criteria are met: 

1. "there is a rea sonable pr obability tha t una ppropria ted wa ter 
is available for the applicant's proposed use," 

2. there will be no "unlawful impairment of existing domestic 
water uses and water rights," 

3. the "proposed use is a beneficial use," and 
4. the "permit is in the public interest as it pertains to matters 

of public interest" within the Board's regulatory authority . 

SDCL § 46-2A-9. The Association challenges only the "beneficial use" 

and "public interest" criteria. Association Brief, p.4. 

1. Beneficial Use - Generally 

SDCL d efines "beneficial use" broadly . "Ben eficial use" m eans "any 

use of wa ter within or outside the state, tha t is reasonable and useful 

and beneficial to the appropriator, and a t the same time is consistent 

with the interests of the public of this s tate in the best utilization of 

water supplies." SDCL § 46- 1-6(3). Additionally, "[b]eneficial use is the 

basis, the measure and the limit of the right to the use of waters." SDCL 
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§ 46-1-8. In other words, there are two components to beneficial use -

intent and quantity - and they are examined at different points in time. 

One component recognizes the appropriator's project intent, as 

encompassed by SDCL § 46-1-6. Some common examples of beneficial 

use intent are irrigation, municipal, commercial, and recreation. This 

beneficial use component is questioned and examined at the 

application's outset. Does the applicant have an actual intention of 

using this water for some defined purpose that is reasonable, useful, and 

beneficial to the applicant? If the answer is yes, then there is nearly 

always a beneficial use. Conversely, is the applicant applying for the 

water just to secure their place in the "first-in-time, first-in-right" 

appropriation line without any specific plans for the water's use? If the 

answer to this question is yes, then there is not a beneficial use. This 

beneficial use component is also sometimes called the antispeculation 

doctrine . 94 C.J.S. Waters§ 347 ("The antispeculation doctrine prohibits 

the acquisition of a conditional water right without a vested interest or a 

specific plan to possess and control the water for a specific beneficial 

use."). 

The second beneficial use component is "the measure" of the right, 

the quantity, as encompassed by SDCL § 46-1-8. This beneficial use 

component is questioned and examined throughout the permit's duration 

because if a permit-holder "entitled to the use of appropriated water fails 

to use beneficially any part of the water for the purpose for which it was 
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appropriated, for a period of three years, the unused water shall revert to 

the public and shall be regarded as unappropriated public water." SDCL 

§ 46-5-37. For example, if a permit-holder is allowed 100 acre-feet of 

water use per year under a permit, but regularly only uses 25 acre-feet of 

water per year, the permit-holder's "beneficial use" will be only the 25 

acre-feet per year and the permit may be modified to reflect such 

beneficial use. Similarly, if the Chief Engineer determined that water 

was being wasted, unreasonably used, or unreasonably diverted, that 

water right could be curtailed. SDCL § 46-1-4. For example, if a permit 

holder is allowed 100 acre-fee t of water use per year unde r a permit, and 

that water user actually uses all 100 acre-feet, but could accomplish the 

same task using 25 acre-feet, it's reasonable that the Chief Engineer 

could curtail the permitted amount to the actual beneficial use of 25 

acre-feet. This forward-looking beneficial use concept is summarized by 

SDCL § 46-5-5: "A water right does not constitute absolute ownership of 

the water, but shall remain subject to the principle of beneficial use . No 

appropriation in excess of the reasonable needs of the appropriators may 

be allowed." 

2. Beneficial Use Intent Categories 

As noted by this Court in Parks v. Cooper, "[d]ecisions on beneficial 

use belong ultimately to the Legislature." 2004 S.D. 27, ,r 51,676 

N.W.2d 823, 841. The legislature has delegated this authority to the 
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Board, giving it the "general supervision of the water of the state, 

including ... appropriation .... " SDCL § 46-2-9. 

In this case, the Board found that "the proposed use of the water 

for recreation, to fill the proposed canal and replace losses of water due 

to evaporation or seepage, constitutes a beneficial use." App. 29 

(Findings of Fact #29). First, the Board has been granted the right to 

make this decision by the legislature, and this Court should not overturn 

the decision unless it is "definitely and firmly convinced a mistake has 

been made." In re Tinklenberg, 2006 S.D. 52, ,r 11, 716 N.W.2d 798, 

801. 

Second, the Board's decision is consistent with administrative 

rules and previous case law. The Board defines several beneficial use 

categories in ARSD art. 74:51. Although the Chief Engineer concedes 

that the purpose of this administrative code article deals with water 

quality issues, this Court adopted at least some of those categories in the 

water quantity (appropriation permitting) context. In re Water Right 

Claim No. 1927-2 examined whether an application by the United States 

Fish and Wildlife Service (FWS) for continued flow of six natural springs 

to maintain "marshes, sloughs, and wet meadows for wildlife habitat" 

constituted a beneficial use. 524 N.W.2d 855, 857 (S.D. 1994). As part 

of its analysis upholding FWS's beneficial use, this Court cited ARSD ch. 

74:03:04 (now located at ARSD ch. 74:51:03). Id. at 858. In that 

administra tive code, the Board includes domestic water supply, fish and 
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wildlife propagation, recreation, stock watering, irrigation, and commerce 

and industry waters as beneficial uses. ARSD §§ 74:51:03:01, 

74:51:03:02. The Board presumably considers these same uses to be 

beneficial uses in the water quantity appropriation process. 

Thus, Dakota Bay's proposed intent to use the water to prevent 

cracking of the clay liner is a type of a beneficial use, falling into the 

recreation category given the canal's purpose. And although the 

Association does not appear in its briefing to challenge this beneficial use 

intent component determination, this is the only type of beneficial use 

determination that can be made at the time of application approval. 

Therefore, the Board's finding that Dakota Bay intends to beneficially use 

the water and the Board's subsequent permit application approval are 

not in error. Further, the Association does not appear to challenge that 

the proposed water use is a recreational use or challenge that 

recreational use is a beneficial use. 

3. Beneficial Use Quantity 

As noted, the second beneficial use component is a measure of the 

water quantity and is examined throughout the permit's dura tion. SDCL 

§§ 46- 1-8; 46-5-37. This is the "beneficial use" that the Association 

appears to be challenging in its briefing. Association Brief, pp.7-8. 

The Association argues that the Board cannot determine beneficial 

use without knowing "how the canal is constructed," whether it will hold 

water, whether the authorized water amount is sufficient to satisfy 

13 



SDGFP concerns, and whether the water use would be wasteful. Id. But 

all these concerns are forward-looking quantity-related beneficial use 

concepts that are addressed by SDCL § 46-5-5, which requires that the 

appropriation "remain[s] subject to the principle of beneficial use." 

The Association seems to want some type of crystal-ball guarantee 

that Dakota Bay's plans will be successful before there can be a 

consideration of "beneficial use." But future success is not a measure of 

beneficial use. Under that theory, no water permit would ever be able to 

be granted. 

When irrigation pe rmits are granted to farmers, the Chief Engineer 

and the Board do not inquire about what kind of crops the farmers will 

grow, what types of fertilizer they plan to use, what expected yields are, 

or what specific irrigation manufacturers will provide equipment. And 

when the FWS requested water to promote waterfowl habitat, this Court 

still found a beneficial use even though duck populations had 

precipitously declined by almost 90% between 1983 to 1990. In re Water 

Right Claim No. 1927-2, 5 24 N.W.2d a t 858, n.2 . Similarly, the beneficial 

use of the Associa tion's own recreationa l permit to pump wa ter from the 

Missouri River to maintain lake levels is not dependent on showing how 

many boats use the lake, how many fish are caught, how m a n y kids 

swim in the summer, or even whethe r the lake level is maintained. 

The ben eficial use of water is not m easured by the endeavor's 

su ccess except to the extent tha t the permit holder must comply with 
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SDCL § 46-5-5 and is subject to the continuing beneficial use 

requirement of SDCL § 46-5-37. 

As the Association notes, "it is impossible for the Board" to 

determine whether "the yet-to-be constructed canal would be beneficial 

or in the public interest." Association Brief. p.8. This is because the on

going beneficial use quantity requirement is always impossible to 

determine at the time of the application. The only beneficial use 

component that the Board can examine when approving an application is 

the beneficial use intent category, which in this case is the unchallenged 

recreational use. 

4. Public Interest 

The Association additionally makes general allegations that 

granting Dakota Bay's water permit is not in the public interest, though 

offers no specifics about how the permit is not in the public interest or 

even inconsistent with the public interest. Association Brief. pp .7-9. 

The Board found that placing the water to such beneficial use is in the 

public interest. App. 29 (Findings of Fact #30). 

Similar to beneficial use, the legislature has not prescribed detailed 

guidance for the Board to follow when making a public interest 

determination. Perhaps because '"[p]ublic interest is not susceptible of 

precise definition.'" Matter of SDDS, Inc., 472 N.W.2d 502, 516 (S.D. 

1991) (quoting In re Application of Bennensolo, 82 Idaho 254, 352 P.2d 

240, 242 (1960)). 

15 



While the legislature does not prescribe detailed guidance to make 

a public interest determination, the legislature is specific "that the water 

resources of the state be put to beneficial use to the fullest extent of 

which they are capable," within certain conditions. SDCL § 46-1-4. 

Placing water to beneficial use to the fullest extent possible is qualified 

"that the waste or unreasonable method of use of water be prevented, 

and that the conservation of such water is to be exercised with a view to 

the reasonable and beneficial use of the water in the interest of the 

people and for the public welfare." Id. These general public interest 

considerations are inclusive of and complem entary to criteria in SDCL 

§ 46-2A-9 in which unappropriated water needs to be available for use 

and existing rights may not be impaired. Absent the above public 

interest concerns or some other particularized harm allegation within the 

Board's regulatory authority (SDCL § 46-2A-9) , the Chief Engineer 

presumes that the legislature considers all ben e ficial water use s to be in 

the public interest. 

5. Conclusion: Beneficial Use and Public Interest 

At the time of permit a pplica tion approval, the a ppropria tor's 

intent is the measure of beneficial use. Whether the initially 

a ppropriated quantity will remain lawfully appropria ted and properly put 

to beneficia l use can only be examined over time. But a s of n ow, the 

Board decided the p roposed a pplication m eets the beneficial use 

requirement. Additionally, because wa ter is ava ila ble and the u se will 
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not impair other users, nor were any specific public interest matters 

within the Board's regulatory authority raised by the Association, permit 

approval is in the public interest. 

Therefore, the Chief Engineer asks this Court to affirm that the 

Board did not err in concluding Dakota Bay provided evidence that its 

planned water use would be a beneficial use and in the public interest, 

and consequently granting Dakota Bay's Water Permit Application. 

II. THE CIRCUIT COURT ERRED IN APPLYING THE 
RULES OF CIVIL PROCEDURE TO THE BOARD'S HEARING 
PROCESS. 

Unless this Court remands this case on the first issue, a ruling on 

this issue is unnecessary. However, the Chief Engineer filed a Notice of 

Review on this issue to preserve its argument in future contested cases 

before the Board that the Rules of Civil Procedure do not apply. 

Specifically in this case, the Association attempted to issue two 

subpoenas, which the Board quashed. AR 414-17; AR 430. Based on 

the Board's m eeting minutes, the subpoenas were quashed for several 

procedural reasons, including that the subpoenas were issued without 

the Board's approval under SDCL § 15-6-45 instead of with the Board's 

approval in accordance with SDCL § 1-26-19.1. AR 426-30. But the 

circuit court held "that the subpoenas were validly issued by [the 

Association's] attorney without leave of the Board." App. 8. 

The legislature has granted the Board jurisdiction over water 

permit application hearings. SDCL § 46-2A-2. When water permit 
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applications become contested cases, the procedure in SDCL ch. 1-26 

(Administrative Procedure and Rules) governs such hearings. As such, 

subpoenas in contested administrative cases are governed by SDCL 

§ 1-26-19.1, which states: 

Each agency and the officers thereof charged with the duty 
to administer the laws of this state and rules of the agency 
shall have power to ... subpoena witnesses to appear and 
give testimony and to produce records, books, papers and 
documents relating to any matters in contested cases and 
likewise issue subpoenas for such purposes for persons 
interested therein as provided by§ 15-6-45. 

(Emphasis added). This means that only the Board had the authority to 

issue subpoenas in this case. 

Instead of following the procedures in SDCL ch. 1-26 for 

administrative cases, the Association attempted to use the Rules of Civil 

Procedure for circuit court in SDCL ch. 15-6. The Association attempted 

to issue subpoenas through its attorney under SDCL § 15-6-45(a), which 

does allow "any attorney of record" in good standing and licensed by the 

State to issue subpoenas for witnesses and records. But the Association 

failed to recognize that SDCL ch. 15-6 only "governs the procedure in the 

circuit courts." SDCL § 15-6-1. This case was not in circuit court, so 

SDCL § 15-6- 1 does not apply. Similarly, had case jurisdiction been with 

the small claims court, the Association's subpoena powers would have 

been governed by SDCL ch. 15-39 (Small Claims Procedure), which 

would have only allowed for subpoenas to be issued by the clerk. SDCL 

§ 15-39-70. 
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It should go without saying that the rules governing case 

procedure depend on which forum has case jurisdiction. In this case, 

jurisdiction was with the administrative agency (Board), and so 

subpoenas could only be properly issued under the rules found in the 

Administrative Procedure and Rules Act (SDCL ch. 1-26). Any 

subpoenas issued under the Rules of Civil Procedure in Circuit Courts 

(SDCL ch. 15-6) were properly quashed. Thus, the circuit court erred in 

applying the Rules of Civil Procedure to the Board's hearing process. 

CONCLUSION 

The Chief Engineer respectfully requests that the Court affirm that 

the Board properly concluded Dakota Bay provided evidence that its 

planned water use would be a beneficial use and in the public interest, 

and consequently granted Dakota Bay's Water Permit Application. The 

Chief Engineer also respectfully requests that this Court affirm that the 

rule s found in the Administrative Procedure and Rules Act (SDCL ch. 

1-26), rather than the Rules of Civil Procedure in Circuit Courts (SDCL 

ch. 15-6), properly govern contested case hearings before the Board. 
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PRELIMINARY STATEMENT 

For the convenience of the Court, Appellant McCook Lake Recreation Area 

Association will be referred to as "Association"; Appellee Dakota Bay LLC will be 

referred to as "Dakota Bay"; Appellees South Dakota Chief Engineer and Water Rights 

Program will be referred to collectively as the "Chief Engineer"; and the South Dakota 

Department of Agriculture and Natural Resources Water Management Board will be 

referred to as the "Board". The Board's Findings of Fact, Conclusions of Law, and 

Decision dated October 12, 2023, will be referred to as the "Board's Decision". The 

circuit court certified record, which encompasses the administrative record and hearing 

transcript among other things, is cited as "R._". Finally, Dakota Bay's appendix is 

cited as "(App. P.__J". All citations are followed by appropriate page, line, and 

paragraph designations. 

JURISDICTIONAL STATEMENT 

The Board granted Water Permit Application Number 8744-3, and Notice of 

Entry of Order concerning the Board's Decision was given October 13, 2023, and again 

on November 1, 2023. 1 R. 820, App. P. 023. The Association filed a Notice of Appeal 

to the Circuit Court for the First Judicial Circuit on November 13, 2023. R. 29-30; App. 

P. 020-21, 023. 

The circuit court issued its Memorandum Decision on July 2, 2024, which 

affirmed the Board's Decision. R. 1019-26. The circuit court issued a Final Decision 

1 An incorrect zip code for the Association's counsel was included on the initial mailing 
by the Board. See R. 820. Accordingly, the Notice of Entry of Order was re-sent to all 
parties on November 1, 2023. Id. 
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and Order on July 17, 2024, and Notice of Entry of that Order was given on July 19, 

2024. R. 1027-28. For purposes of this Supreme Court appeal, the Association filed a 

Notice of Appeal on August 16, 2024. R. 1031. 

STATEMENT OF LEGAL ISSUES AND AUTHORITIES 

Whether the Circuit Court correctly affirmed the Board's ruling when 
it granted Dakota Bay, LLC's Water Permit Application No. 8744-3. 

The circuit court correctly affirmed the Board's Decision granting 
Dakota Bay LLC's Water Permit Application No. 8744-3. 

• SDCL 46-2A-9 
• SDCL46-l-6(3) 

STATEMENT OF THE CASE AND FACTS 

This is an appeal filed by the McCook Lake Recreation Area Association from 

the decision of the Honorable Tami L. Bern of the Union County Circuit Court 

affirming the Board's decision granting Water Permit Application No. 8744-3. 

(hereafter the "Application") 

On March 29, 2023, Michael Chicoine (Chicoine), as owner of Dakota Bay, 

applied for a water permit to use water from an existing irrigation well completed into 

the Missouri: Elk Point aquifer to fill a proposed canal. R. 257-62; App. P. 001-003. 

This Application was submitted shortly after South Dakota Game Fish and Parks 

(hereinafter "SDGFP") communicated to Chicoine that it had consulted with the South 

Dakota Department of Agriculture and Natural Resources regarding the proposed canal. 

See R. 256; App. P. 057; R. 206-07, App. P. 068-69. Through that correspondence, the 

SDGFP had informed Chicoine that it would hold Chicoine's shoreline alteration permit 

in abeyance until Chicoine obtained the proper water right. R. 256, App. P. 057. 
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After submission of the Application and discussions between Chicoine and the 

Water Rights Program as to the necessary scope of the Application, an engineer with the 

Water Rights Program analyzed the "availability of unappropriated water and the 

potential for unlawful impairment of existing domestic water uses and water rights 

within the Missouri River: Elk Point aquifer." R. 256-72; R. 274-95. The Chief 

Engineer compiled her findings and conclusions in a Report to the Chief Engineer dated 

May 19, 2023. R. 273-95. The report ultimately concluded inter alia that ''there is a 

reasonable probability that unappropriated water is available from the Missouri: Elk 

Point aquifer to supply the proposed appropriation" and that ''there is a reasonable 

probability that the proposed diversion by Water Permit Application No. 8744-3 will not 

unlawfully impair adequate wells for existing water rights/permits and domestic users." 

R. 293. The Chief Engineer ultimately recommended approval of Dakota Bay's 

Application. R. 273. 

On June 12, 2023, the Association filed a Petition in Opposition to Dakota Bay's 

Application. R. 365-66; App. P. 039-40. The Association does not hold any water 

rights as to Missouri: Elk Point aquifer; however, it does hold two water rights permits 

related to a separate water source, the Missouri River to divert water from the Missouri 

River into McCook Lake on occasion. Id.; cf R .. 172 (25: 11-23); App. P. 59. The 

Association alleged that granting Dakota Bay's application related to the Missouri: Elk 

Point aquifer would impair the Association's water rights to divert water from the 

Missouri River into McCook Lake. R. 365-66; cf R. 172-73. 

On August 2, 2023, the Board held a hearing on the merits of Dakota Bay's 

Application where it "considered the testimony and exhibits presented and all records 
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and documents on file .... " R. 806-19; App. P. 006. At the hearing, the Board received 

testimony from Water Rights Program Engineer Nakaila Steen, who authored the Report 

to the Chief Engineer, Mr. Chicoine, and a representative of SDGFP. The Board also 

heard brief testimony from another individual, Dirk Lohry, called by the Association. 

After its consideration of the evidence, the Board issued an oral ruling approving 

Dakota Bay's Application. R. 222-24; App. P. 69-71. The Board issued its Findings of 

Fact and Conclusions of Law, and a Proposed Final Decision on October 12, 2023, after 

the parties had the opportunity to provide written objections, comments, or alternative 

to those documents. R. 806-19. The Board ultimately concluded that "the record in its 

entirety including the exhibits, expert testimony, and testimony of the witnesses is 

sufficient to support the Board's conclusion that the statutory requirements set for in 

SDCL § 46-2A-9 have been satisfied" by Dakota Bay, and it granted the Application. 

Id.; App. P. 009. 

The Association appealed the Board's decision to the circuit court on November 

13, 2023, and on July 2, 2024, the circuit court issued a Memorandum Decision 

affirming the Board's Decision. R. 29, 1019-26 The circuit court filed its Final 

Decision and Order on July 17, 2024. R. 1027. The Association has now appealed the 

circuit court's decision. 

ARGUMENT 

The circuit court correctly aflhmed the Board's Decision granting Dakota Bay's 
Water Pennit Application No. 8744-3. 

"In reviewing an agency ruling, [this Court] appl[ies] the same standard as the 

circuit court, with no assumption that the court's ultimate decision was correct." In re 
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GCC License Corp., 2001 S.D. 32, iJ 8,623 N.W.2d 474,479. To that end, 

administrative appeals are reviewed in accord with SDCL 1-26-36. "A review of an 

administrative agency's decision requires this Court to give great weight to the findings 

made and inferences drawn by an agency on questions of fact." In re Pooled Advoc. Tr., 

2012 S.D. 24, ,i 49, 813 N.W.2d 130, 146 (quoting Snelling v. S.D. Dep't of Soc. Servs., 

2010 S.D. 24, ,i 13, 780 N.W.2d 472,477). "We will reverse an agency's decision only 

if it is 'clearly en-oneous in light of the entire evidence in the record."' Id. "However, 

statutory interpretation and other questions oflaw within an administrative appeal are 

reviewed under the de novo standard of review." Id. 

The Board, and at times, the Chief Engineer of the Water Rights Program of the 

South Dakota Department of Agriculture and Natural Resources, is responsible for the 

issuance of water rights permits under SDCL chapter 46-1 et. seq. See, e.g., SDCL 46-

1-14; 46-1-16; 46-2-11. Pursuant to SDCL 46-2A-9, the Board may issue a water rights 

permit if (1) "there is reasonable probability that unappropriated water is available for 

the applicant's proposed use"; (2) "the proposed diversion can be developed without 

unlawful impairment of existing domestic water uses and water rights"; (3) ''the 

proposed use is a beneficial use"; and ( 4) ''the permit is in the public interest as it 

pertains to matters within the regulatory authority of the Water Management Board[.]" 

If the Board finds that these requirements have been met, the Board is required to 

approve the permit. See SDCL 46-2A-7. The Association does not appeal the Board's 

findings or decision as it relates to requirements one or two, as described above, so only 

requirements three and four require analysis. See Appellant's Brief at 4, 6. 
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The circuit court correctly determined that sufficient evidence was presented to 
the Board to support its conclusion that the Application's proposed use is for a 
beneficial use in the public interest, thus satisfying requirements three and four. 

Element three for the issuance of a water right permit, requires that the proposed 

use in the application be for a beneficial use. SDCL 46-2A-9. A "beneficial use" is 

"any use of water within or outside the state, that is reasonable and useful and beneficial 

to the appropriator, and at the same time is consistent with the interests of the public of 

this state in the best utilization of water supplies." SDCL 46-1-6(3). Notably, the 

definition of "beneficial use" incorporates a "public interest" element, and thus, the 

third and fourth requirements are intertwined. Element four requires that ''the permit is 

in the public interest as it pertains to matters within the regulatory authority of the Water 

Management Board." SDCL 46-2A-9. The circuit court noted that the Appellant 

Association did not dispute that the greater access the canal would provide to the public 

for recreation activities is in the public interest. R. 1025. 

The Board, in making the determination that the use of water is of beneficial use 

and in the public interest, considered evidence presented at the hearing, including the 

testimony from Dakota Bay's Chicoine, applicant and property owner; Kip Rounds, 

regional supervisor for the South Dakota Department of Game, Fish and Parks; Dirk 

Lohry; and the Water Rights Program Engineer. See generally Final Decision; App. P. 

006-19; R. 110; App. P. 058. The Board also considered multiple exhibits and 

additional reports. R. 806; App. P. 006. Pursuant to Chicoine 's testimony, Dakota Bay's 

overarching project is to construct a canal ''to provide lake access for current residents, 

potential future residents, and the public." R. 826, App. P. 011. Water rights from the 
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Missouri: Elk Point aquifer will be put to beneficial use to initially fill the canal and to 

maintain the integrity of the clay liner. See id; R .. 91, App. P. 061. Chicoine also 

testified as to the intended installation of a public access dock and that the water will be 

used for recreational purposes. R. 97 ( 41: 1-6), App. P. 064; R. 96. Chicoine testified 

Dakota Bay's canal will provide better access to McCook Lake from Dakota Bay 's 

property and to fifteen already-existing homes along the other side of the canal. R .. 90, 

App. P. 060; R. 107, App. P. 065. Chicoine testified about his intentions and plans of 

installing a public boat ramp, which will allow the public better access to McCook Lake 

in general, without a fee for lake access and providing for and better parking. R. 90-91; 

App. P. 060-61. Chicoine also testified that his property would possibly realize an 

increase in value if the water permit is granted. R. 95; App. P. 062. 

Testimony from Mr. Rounds with SDGFP also supports that the third and fourth 

requirements have been met. Mr. Rounds testified that the water permit and the water 

use would provide a means to prevent the canal liner from drying out. Id. Mr. Rounds 

also testified that the water use would not only benefit Mr. Chicoine, but everybody. R. 

115-16; App. P. 068-69. 

Importantly, none of the above points were refuted by the Association, and the 

circuit court noted that on appeal, the Appellant Association did not dispute that the 

greater access the canal would provide to the public for recreation activities is in the 

public interest. R. 1025. At the hearing before the Board, Lohry was the only witness 

called by the Association, and Lohry's testimony only consisted of one substantive 

answer. See R. 120-123 (64:9-67: 18); App. P. 070-72. That one answer was speculative 

and carried limited, if any, weight to the ultimate question of whether Dakota Bay 's 



application met the four requirements. 2 See id. 

Appellant Association's only argument to both the circuit court and this Court 

suggests that the canal at issue would provide a beneficial use in the public interest, but 

it argues that the benefit may not be recognized if the canal is not viable. See 

Appellant's Brief at 7-8. The circuit court found that the viability of the project is 

relevant to the public interest consideration, and noted that the expert testimony before 

the Board was sufficient evidence to support the Board's finding that neighboring 

property rights and interests would not be unlawfully harmed by the project. R. 1025. 

The Association has failed to point this Court or the circuit court to any evidence before 

the Board to show that the project would not be viable or that the Board's finding that 

the proposed project would be a beneficial use for public interest was erroneous. R. 

1026. 

Ultimately, the record in its entirety, including exhibits and testimony of the 

witnesses, supports that the Board did not clearly err in finding that the proposed use of 

the water is a beneficial use and in the public 's interest, and the circuit court correctly 

affirmed the Board's decision in issuing Permit Application No. 8744-3. R. 1019-26, 

App. P. 006 and 019. 

CONCLUSION 

When considering the facts that were effectively undisputed, the Board correctly 

granted Dakota Bay's permit application. The Board's Decision that the requested 

2 It appears that the question was most related to the Association's (misplaced) 
contention that granting the permit would unlawfully impair the Association's water 
rights, but as set forth above, the Association has not challenged the Board's decision 
on unlawful impairment. See R.122-24. 
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water permit is for a beneficial use and is in the public interest was not clearly 

erroneous. For the foregoing reasons, Appellee Dakota Bay respectfully requests this 

Court to affirm the Board's Findings of Fact, Conclusions oflaw, and Decision. 

Respectfully submitted this 30th day of December, 2024, 
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STATE OF SOUTH DAKOTA 
DEPARTMENT OF AGRICULTURE AND NATURAL RESOURCES 

WATER MANAGEMENT BOARD 

IN THE MATTER OF WATER PERMIT 
APPLICATION NO. 8744-3, DAKOTA 
BAY, LLC, 

FINDINGS OF FACT, 
CONCLUSIONS OF LAW 

AND DECISION 

This matter crune before the South Dakota Water Management Board for 

hearing on August 2, 2023. Board members Peggy Dixon, Rodney Freeman, 

Tim Bjork, Leo Holzhauer, and Bill Larson attended the hearing and heard the 

evidence presented. Applicant, Dakota Bay was represented by Dean A. 

Fankhauser and Stacy R. Hegge. Petitioner, McCook Lake Recreation Area 

Association (Association), was represented by John M. Hines. Ann F. Mines 

Bailey represented the Department of Agriculture and Natural Resources, 

Water Rights Progrrun (Program) and the Chief Engineer. 

The Board, having considered the testimony and exhibits presented and 

all records and documents on file and having entered its oral decision and 

rulings on the parties' submissions, now enters the following: 

A. FINDINGS OF FACT 

1. On March 29, 2023, the Program received Water Permit 

Application No. 87 44-3 from Michael Chicoine on behalf of Dakota Bay 

seeking an appropriation of 28.6 acre-feet of water for the first year and 7.99 

acre-feet of water per year thereafter at a maximum diversion rate of 1.55 

cubic feet of water per second (cfs) from one existing well completed into the 
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Missouri: Elk Point aquifer for recreational use for an initial fill of a canal to 

be constructed along southeast shore of McCook Lake and thereafter to cover 

losses due to evaporation and seepage. The well is located in the E½SE¼ 

Sec. 16 T89N-R48W and is permitted for irrigation use under Water Permit 

No. 6557-3. 

2. The Chief Engineer, Eric Gronlund, recommended approval of the 

application subject to qualifications. 

3. Notice of Water Permit Application No. 8744-3 was timely 

advertised on June 1, 2023, in The Leader-Courier (Union County) and the 

Yankton Daily Press and Dakotan (Yankton County) and posted on the DANR 

website. 

4. Water Rights received a timely petition in opposition to Water 

Permit Application No. 8744-3 from the Association on June 12, 2023. 

5. The matter was scheduled to be heard by the Water Management 

Board during its July 12, 2023 meeting. A request for an automatic delay 

was made and the July 12 hearing was delayed. 

6. The Chief Engineer moved for a special meeting so that this 

matter could be heard in conjunction with the Association's petition for 

declaratory ruling which requested in part that the Board rule that Dakota 

Bay's project required a permit appropriating the waters of McCook Lake. 

7. Water Permit Application No. 8744-3 is a new water permit 

application which requires a determination pursuant to SDCL § 46-2A-9 

whether there is a reasonable probability that unappropriated water is 
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available for the proposed use, whether the proposed use would impair 

existing domestic water uses and water rights, whether the use would be a 

beneficial use, and whether the proposed use is in the public interest 

pertaining to matters of public interest within the regulatory authority of the 

Water Management Board. 

8. The Association holds a permit/right for the appropriation of 

water from the Missouri River to be pumped into McCook Lake for the 

purpose of recreation to stabilize lake levels. 

9. Nakaila Steen, a natural resources engineer with Water Rights, 

performed a technical review of the application, and prepared a report. Ms. 

Steen provided expert testimony regarding the technical review of the 

application to the Board. 

10. The Missouri: Elk Point aquifer is composed of glacial outwash 

consisting of fine sand to very coarse gravel. Within the State of South 

Dakota, the aquifer underlies approximately 219,100 acres in Clay, Union, 

and Yankton Counties. At the time of completion, aquifer material at the 

proposed point of diversion was approximately 95 feet thick. The aquifer 

varies from unconfined to confined conditions but generally behaves as an 

unconfined aquifer. At the point of diversion, the aquifer is under confined 

conditions with the existing well completion report demonstrating an artesian 

head pressure of approximately 40 feet at the time the well was constructed. 

11. The Missouri: Elk Point aquifer receives recharge through 

infiltration of precipitation and from seepage from the Big Sioux, James, 
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Missouri, and Vermillion rivers and inflow from the Lower Vermillion

Missouri, Lower James-Missouri, Big Sioux, and Dakota aquifers. The best 

information available regarding recharge to the Missouri: Elk Point aquifer 

includes two studies: One based upon the observation well data and the 

other involving induced recharge to the aquifer due to pumping by the Lewis 

and Clark Regional Water System. The combined total of the estimated 

average annual recharge equals approximately 114,593.9 acre-feet of water 

per year. 

12. Ms. Steen calculated withdrawals from the Missouri: Elk Point 

aquifer in South Dakota to be approximately 100,591 acre-feet per year, 

including water reserved by future use permits and requested by this 

application. 

13. Ms. Steen further testified that there are 36 observation wells 

completed into the Missouri: Elk Point aquifer. A review of the data from 

those observation wells indicates that the aquifer is responding to climatic 

conditions and that natural discharge is available for capture. Several of the 

observation wells located near the Missouri River indicate a gradual 

downward trend. Ms. Steen testified that the downward trend is a result of 

the lowering of the water table due to the entrenchment (deepening of the 

channel and/ or widening of the bed) of the Missouri River and not evidence of 

over-appropriation of the aquifer. 

14. Ms. Steen testified it is her conclusion that, based upon her 

review of the best information available regarding recharge to the aquifer, 
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existing water rights, and the observation well data, there is sufficient 

unappropriated water available to satisfy this application. 

15. There were 647 existing water rights/permits authorized to 

withdraw water from the Missouri: Elk Point aquifer in South Dakota at the 

time this application was submitted. 

16. Ms. Steen testified that the nearest existing domestic well on 

record is located approximately 0.25 miles south of the proposed point of 

diversion and owned by Mr. Chicoine. The next nearest domestic well not 

owned by the applicant is located approximately 0.3 miles northwest of the 

proposed point of diversion. 

17. The nearest existing water rights are three separate water 

rights/permits each located approximately one mile from the proposed point 

of diversion: One to the west and two to the southeast. 

18. The nearest observation well is located approximately 0.6 miles 

from the proposed point of diversion. 

19. Ms. Steen testified that the Missouri: Elk Point aquifer is a 

tremendous resource and given the satura ted thickness of the aquifer in the 

area of the proposed point of diversion and relatively small volume requested 

by this application, there is a reasonable probability that the application 

could be developed without unlawful impairment to existing domestic uses 

and water rights. Bolstering her conclusion is that this point of diversion has 

been operating with the same rate of diversion under the irrigation permit 

s ince 2005 and there is no history of complaints. 

5 

App. P. 010 



20. Ms. Steen further testified that in her expert opinion an unlawful 

impairment will first occur in the source from which the appropriation is 

made. 

21. The Board finds Ms. Steen to be a credible expert witness and 

that these Findings of Fact are supported by the evidence presented including 

Ms. Steen's testimony and the reports and exhibits which she prepared 

and/or upon which she relied. 

22. The Board received testimony from Michael Chicoine who sought 

the application on behalf of Dakota Bay. Mr. Chicoine testified that he has 

applied for a shoreline alteration permit from the South Dakota Department 

of Grune, Fish and Parks. He plans to construct a canal stemming off 

McCook Lake to provide lake access for current residents, potential future 

residents, and the public. Mr. Chicoine provided testimony regarding the 

construction of the canal which includes an 18-inch fat, clay liner. 

23. Kip Rounds, regional supervisor with the South Dakota 

Department of Game, Fish and Parks, also provided testimony to the Board. 

Mr. Rounds testified that he is familiar with Mr. Chicoine's shoreline 

alteration application and the proposed canal project. Mr. Rounds testified 

that the Department of Game, Fish and Parks has concerns that if the canal 

liner were to dry out, the integrity of the liner and ability to reduce seepage 

would be compromised. 

24. The Board also received testimony from Dirk Lohry. Mr. Lohry 

testified that the Association will bear the burden of filling the canal should 
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Mr. Chicoine's well fail, or water is not pumped under this proposed 

appropriation. 

25. Petitioner did not submit sufficient evidence through expert 

opinions, testimony, or other evidence that would support a determination 

that there is a not reasonable probability that there is unappropriated water 

available, that there would be an unlawful impairment should the application 

be granted, that this appropriation is not a beneficial use of water, or that it 

is not in the public interest. 

26. The Board finds that, based upon the best information 

reasonably available, the factors of SDCL § 46-2A-9 are satisfied. 

27. The evidence establishes that there is unappropriated water 

available in the Missouri: Elk Point aquifer to satisfy this application. 

28. The evidence establishes the proposed diversion would not 

unlawfully impair existing domestic water uses or water rights. 

29. The Board further finds that the proposed use of the water for 

recreation, to fill the proposed canal and replace losses of water due to 

evaporation or seepage, constitutes a beneficial use. 

30. The Board further finds that placing the water to this beneficial 

use is in the public interest. 

31. Any finding of fact more properly designated as a conclusion of 

law shall be treated as such. 

B. OBJECTIONS TO FINDINGS OF FACT 
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Water Rights filed Proposed Findings of Fact and the Petitioner filed 

objections and proposed alternate findings. In compliance with SDCL § 1-26-

25, Petitioner's Objections to the Proposed Findings of Fact are accepted, 

modified, or rejected as follows: 

1. The Association objects to Paragraph 20 of the Proposed Findings 

asserting that "SDCL § 46--2A-9 does not limit analysis of unlawful 

impairment to the same water source." There is ample evidence set forth 

in the record generally and especially by the expert testimony of N akaila 

Steen and Exhibits 600 and 605 to support the Board's conclusion that the 

proposed diversion would not unlawfully impair existing domestic water 

uses or water rights. No alternative Finding is proposed. Petitioner's 

objection is noted. 

2. The Association objects to Paragraph 25 of the proposed Findings and 

asserts that the applicant, Dakota Bay, LLC/Michael Chicoine, failed 

to carry their burden to prove that the requirements set forth in SDCL 

§46-2A-9 have been met. There is ample evidence set forth in the 

record generally and especially in Exhibits 600, 603, 604, and 605, 

along with the expert testimony of NaNakila Steen and the testimony 

of Applicant Michael Chicoine to support the Board's conclusion that 

the statutory requirements set forth in SDCL §46-2A-9 have been 

satisfied. 

3. The Association objects to Paragraphs 26, 28, and 30 of the proposed 

Findings and asserts as support: 
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Dakota Bay, LLC/Michael Chicoine provided no evidence 
that the Association's water rights would not be unlawfully 
impaired. Mr. Chicoine's failure to provide engineering or 
technical specifications for his "canal" provides no basis for 
the Board to conclude the proposed water use will be 
beneficial. Mr. Chicoine's unsupported testimony regarding 
his intent to create public access is legally insufficient for the 
Board to conclude that the use is in the public interest. 

Contrary to this assertion, the record in its entirety including the 

exhibits, expert testimony, and testimony of the witnesses is sufficient 

to support the Board's conclusion that the statutory requirements set 

forth in SDCL §46-2A-9 have been satisfied. 

C. CONCLUSIONS OF LAW 

Based on the foregoing Findings of Fact, the Board makes the following 

Conclusions of Law: 

1. The Board has jurisdiction over this matter. The application falls 

within the Board's responsibility over water appropriation and regulation in 

Title 46. 

2. Publication was properly made, and the Notices of Hearing were 

properly issued pursuant to SDCL § 46-2A-4. 

3. The Chief Engineer recommended granting the application. The 

recommendation, however, is not binding on the Board. SDCL § 46-2A-4(8). 

4. The applicant is required to satisfy each of the factors set forth in 

SDCL § 46-2A-9. 

5. The Board concludes that the applicant has satisfied each of the 

factors set forth in SDCL § 46-2A-9. 
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6. South Dakota Codified Law, section 46-2A-9 provides that a permit 

to appropriate water may be issued "only if there is reasonable probability that 

there is unappropriated water available for the applicant's proposed use, that 

the proposed diversion can be developed without unlawful impairment of 

existing domestic uses and water rights and that the proposed use is a 

beneficial use and in the public interest as it pertains to matters of public 

interest within the regulatory authority of the Water Management Board as 

defined by§§ 46-2-9 and 46-2-11." Each of these factors must be met and the 

permit must be denied if the applicant does not meet its burden of proof on any 

one of them. 

7. The first factor for consideration under SDCL § 46-2A-9 is whether 

there is water available for the appropriation. Determination of water 

availability includes consideration of the criteria in SDCL § 46-6-3 .1 pertaining 

to recharge/withdrawal: whether "according to the best information 

reasonably available, it is probable that the quantity of water withdrawn 

annually from a groundwater source will exceed the quantity of the average 

estimated annual recharge of water to the groundwater source." 

8. South Dakota Codified Law, section 46-6-3.1 provides an exception 

to the recharge/withdrawal limitation. It states in pertinent part, "[a]n 

application may be approved, however, for withdrawals of groundwater from 

any groundwater formation older than or stratigraphically lower than the 

greenhorn formation in excess of the estimated average annual recharge for use 

by water distribution systems." The Missouri: Elk Point aquifer is not older 
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and stratigraphically lower than the Greenhorn Formation. Additionally, the 

permit is not for use in a water distribution system. Thus, the appropriation 

may not be granted if the withdrawal would exceed the estimated annual 

recharge. 

9. The Board concludes it is not probable withdrawals from the 

aquifer would exceed recharge to the aquifer in violation of SDCL § 46-6-3. l if 

the application is granted. 

10. The Board concludes there is a reasonable probability that there is 

unappropriated water available to fulfill the amount requested by the 

application. 

11. The second requirement of SDCL § 46-2A-9 is that the proposed 

water use may not unlawfully impair existing domestic uses and water rights. 

The proposed diversion can be developed without unlawful impairment of 

existing water rights or domestic water uses. 

12. The third element set forth in SDCL § 46-2A-9 is whether the use 

of water would be a beneficial use: one that is reasonable and useful and 

beneficial to the appropriator and also consistent with the interest of the public 

in the best utilization of water supplies under SDCL § 46-1-6(3). The proposed 

use for recreation is a beneficial use. 

13. The fourth requirement of SDCL § 46-2A-9 concerns the public 

interest. The proposed use of the water must be "consistent with the interests 

of the public of this state in the best utilization of water supplies." SDCL 
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§ 6-1-6(3). The Board concludes that this appropriation of water for recreation 

is in the public interest. 

14. Any conclusion of law more properly designated as a finding of fact 

shall be treated as such. 

D. OBJECTIONS TO CONCLUSIONS OF LAW 

Water Rights filed Proposed Conclusions of Law and Petitioner filed 

objections to the proposed conclusions of law. In compliance with SDCL § 1-26-

25, Petitioner's Objections to the Proposed Conclusions of Law are accepted, 

modified, or rejected as follows: 

1. The Association objects to Paragraph 3 of the proposed Conclusions of 

Law and asserts that the "applicant provided insufficient evidence of the 

factors set forth in SDCL § 46-2A-9." Contrary to this assertion, the record 

in its entirety including the exhibits, expert testimony, and testimony of 

the witnesses is sufficient to support the Board's conclusion that the 

statutory requirements set forth in SDCL §46-2A-9 have been satisfied. 

2. The Association objects to Paragraph 11 of the proposed Conclusions of 

Law and asserts that the purpose of the proposed wate1· use ... will 

unlawfully impair the Association's existing water rights." This assertion 

is inconsistent with the evidence in the record specifically, Exhibits 600, 

604, 604, and 605 and the expert testimony of NaNakila Steen. 

3. The Association objects to Paragraphs 12 and 13 of the proposed 

Conclusions of Law and asserts no "evidence was presented regarding the 

design 01· specifications of the 11canal 11
; thus, the Board has no basis to 
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conclude that the proposed use is reasonable, beneficial, or in the public 

interest." Beneficial use is defined in SDCL §46-1-6(3) as: 

"any use of water within or outside the state, that is reasonable 
and useful and beneficial to the appropriator, and at the same 
time is consistent with the interests of the public of this state in 
the best utilization of water supplies." 

SDCL §46-1-1 further states that the: 

"people of the state have a paramount interest in the use of all 
the water of the state and that the state shall determine what 
water of the state, surface and underground, can be converted to 
public use or controlled for public protection. 

The record in its entirety including the exhibits and testimony of the 

witnesses is sufficient to support the Board's conclusion that the proposed 

(recreational) use as set forth in the application is reasonable, in the 

public interest and is beneficial to the appropriator. 

4. The Association objected to the proposed Findings of Fact, Conclusions of 

Law, and Final Decision in that the decision and states that: 

"because the Board voted at its hearing that approval of Water 
Permit No. 87 44-3 would be conditioned on requirements set by 
the Chief Engineer pertaining to the water use. The proposed 
decision contains no such requirements, and thus the proposed 
decision fails to comply with the Board's ruling.» 

Contrary to this assertion, the minutes show that there was a "Motion by 

Bjork, seconded by Freeman, to approve Water Permit Application No. 

87 44-3, Dakota Bay, subject to the qualifications set forth by the Chief 

Engineer ." The qualifications are set out in full in the "Report of Chief 
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Engineer for Water Permit Application 8744-3, Dakota Bay'' which was 

admitted into evidence as part of Exhibit 600. 

D. FINAL DECISION 

Based on the foregoing Findings of Fact and Conclusions of Law, the 

Board enters its determination that Water Permit Application No. 8744-3 is 

granted with the following qualifications: 

1. The well approved under Water Permit No. 8744-3 is located near 

domestic wells and other wells which may obtain water from the same aquifer. 

Water withdrawals shall be controlled so there is not a reduction of needed 

water supplies in adequate domestic wells or in adequate wells having prior 

water rights. 

2. The Permit holder shall report to the Chief Engineer annually the 

amount of water withdrawn from the Missouri: Elk Point aquifer. 

3. Water Permit No. 8744-3 authorizes a total diversion of up to 28.6 

acre-feet of water the first year when use begins and then up to 7.99 acre-feet 

annually from the Missouri: Elk Point aquifer. 

Dated this ~ day of October, 2023. 

BY THE BOARD: 

Bill Larson (Oct 12, 2023 16:40 CDT) 

William Larson, Chairman 
South Dakota Water Management Board 
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STATE OF SOUTH DAKOTA 

COUNTY OF UNION 

) 
:SS 
) 

IN THE MATTER OF WATER PERMIT 
APPLICATION NO. 8744-3, DAKOTA 
BAY, LLC, 

IN CIRCUIT COURT 

FIRST JUDICIAL CIRCUIT 

CASE NO. 63CIV23-000172 

NOTICE OF APPEAL 

COMES NOW the Appellant/Petitioner, McCook Lake Recreation Area Association, and 

hereby appeals to the Circuit Court for the First Judicial Circuit, Union County, South Dakota the 

Findings of Fact, Conclusions of Law, and Decision of the South Dakota Department of 

Agriculture and Natural Resources Water Management Board dated October 12, 2023, with a 

Notice of Entry of Order dated November 1, 2023, attached hereto as Exhibit A. The other 

interested parties are Dakota Bay, LLC, Michael Chicoine, the Water Management Board, the 

Water Rights Program, and the South Dakota Attorney General's Office. 

Dated this 13th day of November, 2023. 

BY 

CRARY, HUFF, RINGGENBERG, 
HAR1NETT & STORM, P.C. 

/JLc~ 
David C. Briese 
John M. Hines 
329 Pierce Street, Suite 200 
Sioux City, IA 51011 
(712) 224-7550 phone 
(712) 277-4605 fax 
dbriese@cra.zyhuff.com 
jhines@cnuyhuff.com. 
ATTORNEYS FOR APPELLANT/ 
PETITIONER 
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CERTIFICATE OF SERVICE 

David C. Briese, attorney for the Petitioner, hereby certifies that a true and correct copy 

of the foregoing Application for Stay was served by U.S. Mail upon the following on the 13th 

day of November, 2023: 

Dakota Bay, LLC 
c/o Dean Fankhauser, Attorney for Dakota Bay, LLC 
613 Pierce Street 
Sioux City, IA 51101 

Dakota Bay, LLC 
32926 482nd Ave. 
Jefferson, SD 57038 

Michael Chicoine 
32926 482nd Ave. 
Jefferson, SD 57038 

Michael Chicoine 
c/o Dean Fankhauser, Attorney for Michael Chicoine 
613 Pierce Street 
Sioux City, IA 51101 

David M. Mc Vey 
Assistant Attorney General 
Attorney for Water Management Board 
1302 East Highway 14, Suite 1 
Pierre, SD 57501 

Water Management Board 
Attn: Eric Gronlund 
Joe Foss Building 
523 E. Capitol Ave 
Pierre, SD 57501 

Water Rights Program 
c/o South Dakota Department of Agriculture and Natural Resources-Office of Water 
523 E. Capitol Ave. 
Pierre, SD 57501 
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South Dakota Attorney General's Office 
Attn: Charles McGuigan 
Attorney for Chief Engineer/Water Rights Program 
1302 East Highway 14, Suite 1 
Pierre, SD 57501 

David C. Briese 
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TO: 

FROM: 

SUBJECT: 

EXHIBIT 

A 

DEPARTMENT of AGRICULTURE 
and NATURAL RESOURCES 

JOE FOSS BUILDING 
523 E. CAPITOL AVE 

PIERRE SD 57501-3182 
danr.sd.gov 

November 1, 2023 

NOTICE OF ENTRY OF ORDER 

Stacy R. Hegge, Attorney for Dakota Bay 
111 W. Capitol Ave., Suite #230 
Pierre SD 57501 

Charles McGuigan, Deputy Attorney 
General 
1302 East Highway 14, Suite 1 
Pierre SD 57501-8501 

Dean A. Fankhauser, Attorney for Dakota Bay 
PO Box 1557 
Sioux City IA 51102 

John M. Hines, Attorney for McCook Lake 
Recreation Area Association 
PO Box 27 
Sioux City IA 51102 

Ron Duvall, Engineer lII . ~--\ _/.) /l 
SD DANR, Water Rights Program ~~ 
Notice of Entry of Order concerning Adoption Findings of Fact, Conclusions of Law and Final 
Decision in the matter of Water Permit Application No. 8744-3, Dakota Bay 

Notice is hereby given that on the 4th day of October 2023, the South Dakota Water Management Board 
entered its Findings of Fact, Conclusions of Law, and Final Decision in the above-entitled matter. Enclosed is 
the signed Findings of Fact, Conclusions of Law and Final Decision adopted by the Board. Due to placement of 
an errant zip code on the mailing to John M. Hines resulting in his October 13, 2023 mailing being returned to 
the Water Rights Program, the Order is being mailed again.· 

South Dakota statutes provide that decisions of the Board may be appealed to the Courts. Notice of appeal of 
the Board's decision must be filed within thirty days of this notice and be in accordance with procedures 
established in SDCL 1-26-31. 

Enclosure 

c: David Mc Vey, Water Management Board Counsel 
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STATE OF SOUTH DAKOTA 
DEPARTMENT OF AGRICULTURE AND NATURAL RESOURCES 

WATER MANAGEMENT BOARD 

IN THE MATTER OF WATER PERMIT 
APPLICATION NO. 8744-3, DAKOTA 
BAY, LLC, 

FINDINGS OF FACT, 
CONCLUSIONS OF LAW 

AND DECISION 

This matter came before the South Dakota Water Management Board for 

hearing on August 2, 2023. Board members Peggy Dixon, Rodney Freeman, 

Tim Bjork, Leo Holzhauer, and Bill Larson attended the hearing and heard the 

evidence presented. Applicant, Dakota Bay was represented by Dean A. 

Fankhauser and Stacy R. Hegge. Petitioner, McCook Lake Recreation Area 

Association (Association), was represented by John M. Hines. Ann F. Mines 

Bailey represented the Department of Agriculture and Natural Resources, 

Water Rights Program (Program) and the Chief Engineer. 

The Board, having considered the testimony and exhibits presented and 

all records and documents on file and having entered its oral decision and 

rulings on the parties' submissions, now enters the following: 

A. FINDINGS OF FACT 

1. On March 29, 2023, the Program received Water Permit 

Application No. 8744-3 from Michael Chicoine on behalf of Dakota Bay 

seeking an appropriation of 28.6 acre-feet of water for the first year and 7.99 

acre-feet of water per year thereafter at a maximum diversion rate of 1.55 

cubic feet of water per second (cfs) from one existing well completed into the 
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Missouri: Elk Point aquifer for recreational use for an initial fill of a canal to 

be constructed along southeast shore of McCook Lake and thereafter to cover 

losses due to evaporation and seepage. The well is located in the E½SE¼ 

Sec. 16 T89N-R48W and is permitted for irrigation use under Water Permit 

No. 6557-3. 

2. The Chief Engineer, Eric Gronlund, recommended approval of the 

application subject to qualifications. 

3. Notice of Water Permit Application No. 8744-3 was timely 

advertised on June 1, 2023, in The Leader-Courier (Union County) and the 

Yankton Daily Press and Dakotan (Yankton County) and posted on the DANR 

website. 

4. Water Rights received a timely petition in opposition to Water 

Permit Application No. 8744-3 from the Association on June 12, 2023. 

5. The matter was scheduled to be heard by the Water Management 

Board during its July 12, 2023 meeting. A request for an automatic delay 

was made and the July 12 hearing was delayed. 

6. The Chief Engineer moved for a special meeting so that this 

matter could be heard in conjunction with the Association's petition for 

declaratory ruling which requested in part that the Board rule that Dakota 

Bay's project required a permit appropriating the waters of McCook Lake. 

7. Water Permit Application No. 8744-3 is a new water permit 

application which requires a determination pursuant to SDCL § 46-2A-9 

whether there is a reasonable probability that unappropriated water is 
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available for the proposed use, whether the proposed use would impair 

existing domestic water uses and water rights, whether the use would be a 

beneficial use, and whether the proposed use is in the public interest 

pertaining to matters of public interest within the regulatory authority of the 

Water Management Board. 

8. The Association holds a permit/right for the appropriation of 

water from the Missouri River to be pumped into McCook Lake for the 

purpose of recreation to stabilize lake levels. 

9. Nakai.la Steen, a natural resources engineer with Water Rights, 

performed a technical review of the application, and prepared a report. Ms. 

Steen provided expert testimony regarding the technical review of the 

application to the Board. 

10. The Missouri: Elk Point aquifer is composed of glacial outwash 

consisting of fine sand to vecy coarse gravel. Within the State of South 

Dakota, the aquifer underlies approximately 219,100 acres in Clay, Union, 

and Yankton Counties. At the time of completion, aquifer material at the 

proposed point of diversion was approximately 95 feet thick. The aquifer 

varies from unconfined to con.fined conditions but generally behaves as an 

unconfined aquifer. At the point of diversion, the aquifer is under confined 

conditions with the existing well completion report demonstrating an artesian 

head pressure of approximately 40 feet at the time the well was constructed. 

11. The Missouri: Elk Point aquifer receives recharge through 

infiltration of precipitation and from seepage from the Big Sioux, James, 
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Missouri, and Vermillion rivers and inflow from the Lower Vermillion

Missouri, Lower James-Missouri, Big Sioux, and Dakota aquifers. The best 

information available regarding recharge to the Missouri: Elk Point aquifer 

includes two studies: One based upon the observation well data and the 

other involving induced recharge to the aquifer due to pumping by the Lewis 

and Clark Regional Water System. The combined total of the estimated 

average annual recharge equals appro,cimately 114,593.9 acre-feet of water 

per year. 

12. Ms. Steen calculated withdrawals from the Missouri: Elk Point 

aquifer in South Dakota to be approximately 100,591 acre-feet per year, 

including water reserved by future use permits and requested by this 

application. 

13. Ms. Steen further testified that there are 36 observation wells 

completed into the Missouri: Elk Point aquifer. A review of the data from 

those observation wells indicates that the aquifer is responding to climatic 

conditions and that natural discharge is available for capture. Several of the 

observation wells located near the Missouri River indicate a gradual 

downward trend. Ms. Steen testified that the downward trend is a result of 

the lowering of the water table due to the entrenchment (deepening of the 

channel and/ or widening of the bed) of the Missouri River and not evidence of 

over-appropriation of the aquifer. 

14. Ms. Steen testified it is her conclusion that, based upon her 

review of the best information available regarding recharge to the aquifer, 
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existing water rights, and the observation well data, there is sufficient 

unappropriated water available to satisfy this application. 

15. There were 647 existing water rights/permits authorized to 

withdraw water from the Missouri: Elk Point aquifer in South Dakota at the 

time this application was submitted. 

16. Ms. Steen testified that the nearest existing domestic well on 

record is located approximately 0.25 miles south of the proposed point of 

diversion and owned by Mr. Chicoine. The next nearest domestic well not 

owned by the applicant is located approximately 0.3 miles northwest of the 

proposed point of diversion. 

17. The nearest existing water rights are three separate water 

rights/permits each located approximately one mile from the proposed point 

of diversion: One to the west and two to the southeast. 

18. The nearest observation well is located approximately 0.6 miles 

from the proposed point of diversion. 

19. Ms. Steen testified that the Missouri: Elk Point aquifer is a 

tremendous resource and given the saturated thickness of the aquifer in the 

area of the proposed point of diversion and relatively small volume requested 

by this application, there is a reasonable probability that the application 

could be developed without unlawful impairment to existing domestic uses 

and water rights. Bolstering her conclusion is that this point of diversion has 

been operating with the same rate of diversion under the irrigation permit 

since 2005 and there is no history of complaints. 
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20. Ms. Steen further testified that in her expert opinion an unlawful 

impairment will first occur in the source from which the appropriation is 

made. 

21. The Board finds Ms. Steen to be a credible expert witness and 

that these Findings of Fact are supported by the evidence presented including 

Ms. Steen's testimony and the reports and exhibits which she prepared 

and/ or upon which she relied. 

22. The Board received testimony from Michael Chicoine who sought 

the application on behalf of Dakota Bay. Mr. Chicoine testified that he has 

applied for a shoreline alteration permit from the South Dakota Department 

of Game, Fish and Parks. He plans to construct a canal stemming off 

McCook Lake to provide lake access for current residents, potential future 

residents, and the public. Mr. Chicoine provided testimony regarding the 

construction of the canal which includes an 18-inch fat, clay liner. 

23. Kip Rounds, regional supervisor with the South Dakota 

Department of Grune, Fish and Parks, also provided testimony to the Board. 

Mr. Rounds testified that he is familiar with Mr. Chicoine's shoreline 

alteration application and the proposed canal project. Mr. Rounds testified 

that the Department of Game, Fish and Parks has concerns that if the canal 

liner were to chy out, the integrity of the liner and ability to reduce seepage 

would be compromised. 

24. The Board also received testimony from Dirk Lohry. Mr. Lohry 

testified that the Association will bear the burden of filling the canal should 
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Mr. Chicoine's well fail, or water is not pumped under this proposed 

appropriation. 

25. Petitioner did not submit sufficient evidence through expert 

opinions, testimony, or other evidence that would support a determination 

that there is a not reasonable probability that there is unappropriated water 

available, that there would be an unlawful impairment should the application 

be granted, that this appropriation is not a beneficial use of water, or that it 

is not in the public interest. 

26. The Board finds that, based upon the best information 

reasonably available, the factors of SDCL § 46-2A-9 are satisfied. 

27. The evidence establishes that there is unappropriated water 

available in the Missouri: Elk Point aquifer to satisfy this application. 

28. The evidence establishes the proposed diversion would not 

unlawfully impair existing domestic water uses or water rights. 

29. The Board further finds th.at the proposed use of the water for 

recreation, to fill the proposed canal and replace losses of water due to 

evaporation or seepage, constitutes a beneficial use. 

30. The Board further finds that placing the water to this beneficial 

use i~ in the public interest. 

31. Any finding of fact more properly designated as a conclusion of 

law shall be treated as such. 

B. OBJECTIONS TO FINDINGS OF FACT 
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Water Rights filed Proposed Findings of Fact and the Petitioner filed 

objections and proposed alternate findings. In compliance with SDCL § 1-26-

25, Petitioner's Objections to the Proposed Findings of Fact are accepted, 

modified, or rejected as follows: 

1. The Association objects to Paragraph 20 of the Proposed Findings 

asserting that "SDCL § 46-2A-9 does not limit analysis of unlawful 

impairment to the earne water source." There is ample evidence set forth 

in the record generally and especially by the expert testimony ofNakaila 

Steen and Exhibits 600 and 605 to support the Board's conclusion that the 

proposed diversion would not unlawfully impair existing domestic water 

uses or water rights. No alternative Finding is proposed. Petitioner's 

objection is noted. 

2. The Association objects to Paragraph 25 of the proposed Findings and 

asserts that the applicant, Dakota Bay, LLC/Michael Chicoine, failed 

to cany their burden to prove that the requirements set forth in SDCL 

§46-2A-9 have been met. There is ample evidence set forth in the 

record generally and especially in Exhibits 600,603,604, and 605, 

along with the expert testimony of NaNakila Steen and the testimony 

of Applicant Michael Chicoine to support the Board's conclusion that 

the statutory requirements set forth in SDCL §46-2A-9 have been 

satisfied. 

3. The Association objects to Paragraphs 26, 28, and 30 of the proposed 

Findings and asserts as support: 
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Dakota Bay, LLC/Michael Chicoine provided no evidence 
that the Association's water rights would not be unlawfully 
impaired. Mr. Chicoine's failure to provide engineering or 
technical specifications for his "canal" provides no basis for 
the Board to conclude the proposed water use will be 
beneficial. Mr. Chicoine's unsupported testimony regarding 
his intent to create public access is legally insufficient for the 
Board to conclude that the use is in the public interest. 

Contrary to this assertion, the record in its entirety including the 

exhibits, expert testimony, and testimony of the witnesses is sufficient 

to support the Board's conclusion that the statutory requirements set 

forth in SDCL §46-2A-9 have been satisfied. 

C. CONCLUSIONS OF LAW 

Based on the foregoing Findings of Fact, the Board makes the following 

Conclusions of Law: 

1. The Board has jurisdiction over this matter. The application falls 

within the Board's responsibility over water appropriation and regulation in 

Title 46. 

2. Publication was properly made, and the Notices of Hearing were 

properly issued pursuant to SDCL § 46-2A-4. 

3. The Chief Engineer recommended granting the application. The 

recommendation, however, is not binding on the Board. SDCL § 46-2A-4(8). 

4. The applicant is required to satisfy each of the factors set forth in 

SDCL § 46-2A-9. 

5. The Board concludes that the applicant has satisfied each of the 

factors set forth in SDCL § 46-2A-9. 
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6. South Dakota Codified Law, section 46-2A-9 provides that a permit 

to appropriate water may be issued "only if there is reasonable probability that 

there is unappropriated water available for the applicant's proposed use, that 

the proposed diversion can be developed without unlawful impairment of 

existing domestic uses and water rights and that the proposed use is a 

beneficial use and in the public interest as it pertains to matters of public 

interest within the regulatory authority of the Water Management Board as 

defined by§§ 46-2-9 and 46-2-11." Each of these factors must be met and the 

permit must be denied if the applicant does not meet its burden of proof on any 

one of them. 

7. The first factor for consideration under SDCL § 46-2A-9 is whether 

there is water available for the appropriation. Determination of water 

availability includes consideration of the criteria in SDCL § 46:.6-3.1 pertaining 

to recharge/withdrawal: whether "according to the best information 

reasonably available, it is probable that the quantity of water withdrawn 

annually from a groundwater source will exceed the quantity of the average 

estimated annual recharge of water to the groundwater source." 

8. South Dakota Codified Law, section 46-6-3.1 provides an exception 

to the recharge/withdrawal limitation. It states in pertinent part, "[a)n 

application may be approved, however, for withdrawals of groundwater from 

any groundwater formation older than or stratigraphically lower than the 

greenhorn formation in excess of the estimated average annual recharge for use 

by water distribution systems." The Missouri: Elk Point aquifer is not older 
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and stratigraphically lower than the Greenhorn Formation. Additionally, the 

permit is not for use in a water distribution system. Thus, the appropriation 

may not be granted if the withdrawal would exceed the estimated annual 

recharge. 

9. The Board concludes it is not probable withdrawals from the 

aquifer would exceed recharge to the aquifer in violation of SDCL § 46-6-3.1 if 

the application is granted. 

10. The Board concludes there is a reasonable probability that there is 

unappropriated water available to fulfill the amount requested by the 

application. 

11. The second requirement of SDCL § 46-2A-9 is that the proposed 

water use may not unlawfully impair existing domestic uses and water rights. 

The proposed diversion can be developed without unlawful impairment of 

existing water rights or domestic water uses. 

12. The third element set forth in SDCL § 46-2A-9 is whether the use 

of water would be a beneficial use: one that is reasonable and useful and 

beneficial to the appropriator and also consistent with the interest of the public 

in the best utilization of water supplies under SDCL § 46-1-6(3). The proposed 

use for recreation is a beneficial use. 

13. The fourth requirement of SDCL § 46-2A-9 concerns the public 

interest. The proposed use of the water must be "consistent with the interests 

of the public of this state in the best utilization of water supplies." SDCL 
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§ 6-1-6(3). The Board concludes that this appropriation of water for recreation 

is in the public interest. 

14. Any conclusion of law more properly designated as a finding of fact 

shall be treated as such. 

D. OBJECTIONS TO CONCLUSIONS OF LAW 

Water Rights filed Proposed Conclusions of Law and Petitioner filed 

objections to the proposed conclusions oflaw. In compliance with SDCL § 1-26-

25, Petitioner's Objections to the Proposed Conclusions of Law are accepted, 

modified, or rejected as follows: 

1. The Association objects to Paragraph 3 of the proposed Conclusions of 

Law llnd asserts that the "applicant provided insufficient evidence of the 

factors set forth in SDCL § 46-2A-9." Contrary to this assertion, the record 

in its entirety including the exhibits, expert testimony, and testimony of 

the witnesses is sufficient to support the Board's conclusion that the 

statutory requirements set forth in SDCL §46-2A-9 have been satisfied. 

2. The Association objects to Paragraph 11 of the proposed Conclusions of 

Law and asserts that the purpose of the proposed water use ... will 

unlawfully impair the Association's existing water rights." This assertion 

is inconsistent with the evidence in the record specifically, Exhibits 600, 

604, 604, and 605 and the expert testimony ofNaNakila Steen. 

3 . The Association objects to Paragraphs 12 and 13 of the proposed 

Conclusions of Law and asserts no "evidence was presented regarding the 

design or specifications of the "canal"; thus, the Board has no basis to 
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conclude that the proposed use is reasonable, beneficial, or in the public 

interest.". Beneficial use is defined in SDCL §46-1-6(3) as: 

"any use of water within or outside the state, that is reasonable 
and useful and beneficial to the appropriator, and at the same 
time is consistent with the interests of the public of this stare in 
the best utilization of water supplies." 

SDCL §46-1-1 further stat.es that the: 

"people of the state have a paramount interest in the use of all 
the water of the state and that the state shall determine what 
water of the state, surface and underground, can be converted to 
public use or controlled for public protection. 

The record in its entirety including the exhibits and testimony of the 

witnesses is sufficient to support the Board's conclusion that the proposed 

(recreational) use as set forth in the application is reasonable, in the 

public interest and is beneficial to the appropriator. 

4. The Association objected to the proposed Findings of Fact, Conclusions of 

Law, and Final Decision in that the decision and states that: 

"because the Board voted at its hearing that approval of Water 
Permit No. 8744-3 would be conditioned on requirements set by 
the Chief Engineer pertaining to the water use. The proposed 
decision contains no such requirements, and thus the proposed 
decision fails to comply with the Board's ruling." 

Contrary to this assertion, the minutes show that there was a "Motion by 

Bjork, seconded by Freeman, to approve Water Permit Application No. 

8744-3, Dakota Bay, subject to the qualifications set forth by the Chief 

Engineer." The qualifications are set out in full in the "Report of Chief 
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Engineer for Water Permit Application 8744-3, Dakota Bay" which was 

admitted into evidence as part of Exhibit 600. 

D. FINAL DECISION 

Based on the foregoing Findings of Fact and Conclusions of Law, the 

Board enters its determination that Water Permit Application No. 8744-3 is 

granted with the following qualifications: 

I. The well approved under Water Permit No. 8744-3 is located near 

domestic wells and other wells which may obtain water from the same aquifer. 

Water withdrawals shall be controlled so there is not a reduction of needed 

water supplies in adequate domestic wells or in adequate wells having prior 

water rights. 

2. The Permit holder shall report to the Chief Engineer annually the 

amount of water withdrawn from the Missouri: Elk Point aquifer. 

3. Water Permit No. 8744-3 authorizes a total diversion of up to 28.6 

acre-feet of water the first year when use begins and then up to 7. 99 acre-feet 

annually from the Missouri: Elk Point aquifer. 

Dated this E..._ day of October, 2023. 

BY THE BOARD: 

Eitt Lauo11 
Bill Lc:,rsc1, (Oct J.1 2023 l&:,::(I CDT) 

William Larson, Chairman 
South Dakota Water Management Board 
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CKAKY Hurr 

June 9, 2023 

VIA U.S. REGULAR AND CERTIFIED MAIL 

Water Rights Program 
Attn: Chief Engineer 
Foss Building 
523 E Capitol 
Pierre, SD 57501 

John M. Hines 
Attorney 

712.22 4. 7 550 
jhines@craryhuff.com 

329 Pierce Street, Suite 200 
Sioux City, IA 51101 

craryhuff.com 

RECEIVED 

JUN 1 2 2023 
OFFICE OF 

WATER 

Re: McCook Lake Recreation Area Association Request for Automatic Delay of Hearing on 
Application No. 8744-3 to Appropriate Water. 

To the Chief Engineer: 

This Firm Represents the McCook Lake Recreation Area Association ("MLA"). The MLA has filed an 
Opposition to Application No. 8744-3, and pursuant to South Dakota Codified Laws section 46-2A-5, the 
MLA requests an automatic postponement of the date set for hearing on the Application. 

Sincerely, 

<' {,/ // ki4,._ / , , _,,(_,,J_f _ , _ ___ ·- · 

t John M. Hines 
For the Firm 
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RECEIVED 

JUN 1 2 2023 
OFFICE OF 

WATER 

Petition 

DEPARTMENT of AGRICULTURE 
and NATURAL RESOURCES 

JOE FOSS BUILDING 
523 E. CAPITOL AVE 

PIERRE SD 57501-3182 
danr.sd.gov 

Opposing Application for a Water Right Permit 

Application No. 8744-3 
Dakota Bay, LLC c/o Michael Chicoine Name of Applicant _____________________ _ 

The Application No. and applicant's name can be found in the public notice at https://danr.sd.gov/public. 

Note. According to South Dakota Codified Law section 46-2A-4(5), all the following information is required. 

Describe the unique injury approval of this application will have upon you. 

Dakota Bay's "canal" project, and associated pumping described in the application will have a detrimental effect on 
the Petitioner, McCook Lake Recreation Area Association ("MLA"), in one or more of the following ways 

1) The proposed diversion will unlawfully impair the MLA's existing water rights, permit 6479-3; 
2) The proposed diversion will undermine the MLA's efforts in sustaining the water levels of McCook Lake, at 

MLA's considerable expense; and 
3) The MLA has filed a Petition for Declaratory Ruling pertaining to other matters associated with the Dakota Bay 

project, and a ruling on that petition must first be reached before this application can be considered. 

List the reasons for your opposition to this application. 

The McCook Lake Recreation Area Association ("MLA") is a South Dakota non-profit corporation funded primarily by 
voluntary donations. The MLA and its volunteers maintain and preserve McCook Lake, which is a public body of water 
belonging to the people of the State of South Dakota. In connection with the MLA's efforts, the MLA holds a water 
rights permit number 6479-3 (and prior permits) to pump water from the Missouri River into McCook Lake. Due to 
channelization, McCook Lake sits above the Missouri River in elevation. The MLA maintains a 7,550 foot foot long 
pipe, connected to pumps, which fills the lake to a target level of 1088 to 1089 feet elevation. Pumping costs vary by 
month and weather conditions, but has previously cost approximately $5,000.00 per month during dry conditions. 

The Report to the Chief Engineer on Water Permit Application No. 8744-3 (the "Report") and the accompanying 
Recommendation of Chief Engineer for Water Permit Application No. 8744-3, ("Recommendation") fail to mention, 
let alone consider, the MLA's permit and whether the diversion described would impair the MLA's existing water 
rights. The Report and Recommendation also fail to consider whether the diversion described would negatively affect 
the water levels in McCook Lake, which are already sustained by the extraordinary efforts of the MLA, tens of 
thousands of dollars in annual expense, volunteers, and the system of pumping. MLA's existing water right would be 
adversely affected, because (i) the canal may cause the lake to drain, rendering it useless to the public; or (ii) MLA 
would need to provide additional water to suooort the canal, and it may be impossible to do so. 

Provide name and mailing address of the person filing this petition or the petitioner's legal counsel. 

First Name: John Last Name: Hines (Crary Huff Law Firm, Attorney for MLA) 

Mailing Address: 329 Pierce Street, PO Box 27, Suite 200 

City: Sioux City State: Iowa Zip: _s_11_0_2 ___________ _ 

Optional contact information. Phone: (712) 224-7550 Email: jhines@craryhuff.com 

Note. This petition needs to be submitted via mail or personally served upon Water Rights no later than the deadline 

date provided in the public notice. The mailing address is provided above and should be sent to "Attention -

Water Rights Program." A copy of this petition also needs to be mailed to, or personally served upon, the 

applicant whose mailing address is provided in the public notice. 
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8744-3 Application No. _______ _ 

Petitioner's Name McCook Lake Recreation Area Association 

Any additional description of the unique injury or reasons for opposing this application: 

While the Application refers to "engineer's calculations" of the amount of water needed for the canal, no such 
"calculations" are shown-Only conclusory numbers are shown. None of the Application, Report, or 
Recommendation describe the canal, its dimensions, or proposed elevation. It is unclear how, without detailed 
plans of the canal, the SD DANR can meaningfully determining whether water rights will be impaired by "filling" the 
canal from the aquifer and whether water is available for appropriation. The MLA also disputes the evaporation, 
seepage, and runoff figures relied on in the Report overestimate the availability of water for appropriation. Further, 
MLA has not been provided any soil report for the canal area, and does not know how and whether any such report 
was considered by the Report and Recommendation. The "Well Completion Report" for Chicoine's existing well is 
18 years old. 

Additionally, the Report and Recommendation are inconsistent with the Application submitted - Application 8744-3 
requests to "fill a canal once per year", whereas the Report and Recommendation only address a "one time" 
appropriation not to exceed 28.6 acre-feet for the first year. The SD DANR - Water Rights Program engineers should 
be required to re-evaluate the Application and issue a report on the Application as it was submitted. 

The MLA, a non-profit corporation which lacks taxing authority, should not be responsible to sustain Dakota Bay's 
private development for its sole pecuniary gain. The diversion described in the Application will not be sufficient to 
maintain water levels in the canal, which will lead to deterioration of the lining, the shoreline, and the canal itself, 
unless the MLA provides sufficient water from the Missouri River. Furthermore, historical elevation levels of 
McCook Lake show that water levels in the Lake fall to 1082 feet during winter, which based on canal plans 
submitted by Chicoine to the South Dakota Department of Game, Fish, and Parks, will expose the proposed canal 
to winter frost, drying out, and cracking. By year 2, Dakota Bay will be pumping water into a sieve. 

Application No. 8744-3 should be denied unless and until Dakota Bay can demonstrate its proposed project (i) will 
not unlawfully inhibit the MLA's water rights; and (ii) will not result in the draining of McCook Lake - which would 
have catastrophic ecological and economical consequences for both the MLA and the people of South Dakota. 

The MLA is submitting contemporaneously herewith a request for automatic extension pursuant to SDCL 46-2A-5. 
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TO: 

FROM: 

DEPARTMENT of AGRICULTURE 
and NATURAL RESOURCES 

JOE FOSS BUILDING 
523 E. CAPITOL AVE 

PIERRE SD 57501-3182 
danr.sd.gov 

November 1, 2023 

NOTICE OF ENTRY OF ORDER 

Stacy R. Hegge, Attorney for Dakota Bay 
111 W. Capitol Ave., Suite #230 
Pierre SD 57501 

Charles McGuigan, Deputy Attorney 
General 
1302 East Highway 14, Suite 1 
Pierre SD 57501-8501 

Ron Duvall, Engineer III 
SD DANR, Water Rights Program 

Dean A. Fankhauser, Attorney for Dakota Bay 
PO Box 1557 
Sioux City IA 51102 

John M. Hines, Attorney for McCook Lake 
Recreation Area Association 
PO Box 27 
Sioux City IA 51102 

SUBJECT: Notice of Entry of Order concerning Adoption Findings of Fact, Conclusions of Law and Final 
Decision in the matter of Water Permit Application No. 8744-3, Dakota Bay 

Notice is hereby given that on the 4th day of October 2023, the South Dakota Water Management Board 
entered its Findings of Fact, Conclusions of Law, and Final Decision in the above-entitled matter. Enclosed is 
the signed Findings of Fact, Conclusions of Law and Final Decision adopted by the Board. Due to placement of 
an errant zip code on the mailing to John M. Hines resulting in his October 13, 2023 mailing being returned to 
the Water Rights Program, the Order is being mailed again. 

South Dakota statutes provide that decisions of the Board may be appealed to the Courts. Notice of appeal of 
the Board's decision must be filed within thirty days of this notice and be in accordance with procedures 
established in SDCL 1-26-31. 

Enclosure 

c: David Mc Vey, Water Management Board Counsel 
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STATE OF SOUTH DAKOTA 
DEPARTMENT OF AGRICULTURE AND NATURAL RESOURCES 

WATER MANAGEMENT BOARD 

IN THE MATIER OF WATER PERMIT 
APPLICATION NO. 8744-3, DAKOTA 
BAY, LLC, 

FINDINGS OF FACT, 
CONCLUSIONS OF LAW 

AND DECISION 

This matter came before the South Dakota Water Management Board for 

hearing on August 2, 2023. Board members Peggy Dixon, Rodney Freeman, 

Tim Bjork, Leo Holzhauer, and Bill Larson attended the hearing and heard the 

evidence presented. Applicant, Dakota Bay was represented by Dean A. 

Fankhauser and Stacy R. Hegge. Petitioner, McCook Lake Recreation Area 

Association (Association), was represented by John M. Hines. Ann F. Mines 

Bailey represented the Department of Agriculture and Natural Resources, 

Water Rights Program (Program) and the Chief Engineer. 

The Board, having considered the testimony and exhibits presented and 

all records and documents on file and having entered its oral decision and 

rulings on the parties' submissions, now enters the following: 

A. FINDINGS OF FACT 

1. On March 29, 2023, the Program received Water Permit 

Application No. 8744-3 from Michael Chicoine on behalf of Dakota Bay 

seeking an appropriation of 28.6 acre-feet of water for the first year and 7 . 99 

acre-feet of water p er year thereafter at a maximum diversion rate of 1.55 

cubic feet of water per second (cfs) from one existing well completed into the 
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Missouri: Elk Point aquifer for recreational use for an initial fill of a canal to 

be constructed along southeast shore of McCook Lake and thereafter to cover 

losses due to evaporation and seepage. The well is located in the E½SE¼ 

Sec. 16 T89N-R48W and is permitted for irrigation use under Water Permit 

No. 6557-3. 

2. The Chief Engineer, Eric Gronlund, recommended approval of the 

application subject to qualifications. 

3. Notice of Water Permit Application No. 8744-3 was timely 

advertised on June 1, 2023, in The Leader-Courier (Union County) and the 

Yankton Daily Press and Dakotan (Yankton County) and posted on the DANR 

website. 

4. Water Rights received a timely petition in opposition to Water 

Permit Application No. 8744-3 from the Association on June 12, 2023. 

5. The matter was scheduled to be h eard by the Water Management 

Board during its July 12, 2023 meeting. A request for an automatic delay 

was made and the July 12 hearing was delayed. 

6. The Chief Engineer moved for a special meeting so that this 

matter could be heard in conjunction with the Association's petition for 

declaratory ruling which reques ted in part that the Board rule that Dakota 

Bay's project required a permit appropriating the wa ters of McCook Lake . 

7. Water Permit Application No. 8744-3 is a new water permit 

application which requires a determination pursuant to SDCL § 46-2A-9 

whether there is a reasona ble probability that unappropriated water is 
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available for the proposed use, whether the proposed use would impair 

existing domestic water uses and water rights, whether the use would be a 

beneficial use, and whether the proposed use is in the public interest 

pertaining to matters of public interest within the regulatory authority of the 

Water Management Board. 

8. The Association holds a permit/right for the appropriation of 

water from the Missouri River to be pumped into McCook Lake for the 

purpose of recreation to stabilize lake levels. 

9. Nakaila Steen, a natural resources engineer with Water Rights, 

performed a technical review of the application, and prepared a report. Ms. 

Steen provided expert testimony regarding the technical review of the 

application to the Board. 

10. The Missouri: Elk Point aquifer is composed of glacial outwash 

consisting of fine sand to very coarse gravel. Within the State of South 

Dakota, the aquifer underlies approximately 219,100 acres in Clay, Union, 

and Yankton Counties. At the time of completion, aquifer ma terial at the 

proposed point of diversion was approximately 95 feet thick. The aquifer 

varies from unconfined to confined conditions but generally behaves as an 

unconfined aquifer. At the point of diversion, the a quifer is under confined 

conditions with the existing well completion report demonstra ting an artesian 

h ead pressure of approximately 40 feet at the time the well was const ructed. 

11. The Missouri: Elk Point aquifer receives recharge through 

infiltration of precipitation and from seepage from the Big Sioux, James , 
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Missouri, and Vermillion rivers and inflow from the Lower Vermillion

Missouri, Lower James-Missouri, Big Sioux, and Dakota aquifers. The best 

information available regarding recharge to the Missouri: Elk Point aquifer 

includes two studies: One based upon the observation well data and the 

other involving induced recharge to the aquifer due to pumping by the Lewis 

and Clark Regional Water System. The combined total of the estimated 

average annual recharge equals approximately 114,593.9 acre-feet of water 

per year. 

12. Ms. Steen calculated withdrawals from the Missouri: Elk Point 

aquifer in South Dakota to be approximately 100,591 acre-feet per year, 

including water reserved by future use permits and requested by this 

application. 

13. Ms. Steen further testified that there are 36 observation wells 

completed into the Missouri: Elk Point aquifer. A review of the data from 

those observation wells indicates that the aquifer is responding to climatic 

conditions and that natural discharge is available for capture. Several of the 

observation wells located near the Missouri River indicate a gradual 

downward trend. Ms. Steen testified that the downward trend is a result of 

the lowering of the water table due to the entrenchment (deepening of the 

channel and/ or widening of the bed) of the Missouri River and not evidence of 

over-appropriation of the aquifer. 

14. Ms. Steen testified it is her conclusion that, based upon her 

review of the best information available regarding recharge to the aquifer, 
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existing water rights, and the observation well data, there is sufficient 

unappropriated water available to satisfy this application. 

15. There were 647 existing water rights/permits authorized to 

withdraw water from the Missouri: Elk Point aquifer in South Dakota at the 

time this application was submitted. 

16. Ms. Steen testified that the nearest existing domestic well on 

record is located approximately 0.25 miles south of the proposed point of 

diversion and owned by Mr. Chicoine. The next nearest domestic well not 

owned by the applicant is located approximately 0.3 miles northwest of the 

proposed point of diversion. 

17. The nearest existing water rights are three separate water 

rights/permits each located approximately one mile from the proposed point 

of diversion: One to the west and two to the southeast. 

18. The nearest observation well is located approximately 0.6 miles 

from the proposed point of diversion. 

19. Ms. Steen testified that the Missouri: Elk Point aquifer is a 

tremendous resource and given the saturated thickness of the aquifer in the 

area of the proposed point of diversion and relatively small volume requested 

by this application, there is a reasonable probability that the application 

could be developed without unlawful impairment to existing domestic uses 

and water rights. Bolstering her conclusion is that this point of diversion has 

been operating with the same rate of diversion under the irrigation permit 

since 2005 and there is no history of complaints. 
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20. Ms. Steen further testified that in her expert opinion an unlawful 

impairment will first occur in the source from which the appropriation is 

made. 

21. The Board finds Ms. Steen to be a credible expert witness and 

that these Findings of Fact are supported by the evidence presented including 

Ms. Steen's testimony and the reports and exhibits which she prepared 

and/or upon which she relied. 

22. The Board received testimony from Michael Chicoine who sought 

the application on behalf of Dakota Bay. Mr. Chicoine testified that he has 

applied for a shoreline alteration permit from the South Dakota Department 

of Game, Fish and Parks. He plans to construct a canal stemming off 

McCook Lake to provide lake access for current residents, potential future 

residents, and the public. Mr. Chicoine provided testimony regarding the 

construction of the canal which includes an 18-inch fat, clay liner. 

23. Kip Rounds, regional supervisor with the South Dakota 

Department of Game, Fish and Parks, also provided testimony to the Board. 

Mr. Rounds testified that he is familiar with Mr. Chicoine's shoreline 

alteration application and the proposed canal project. Mr. Rounds testified 

that the Department of Game, Fish and Parks has concerns that if the canal 

liner were to dry out, the integrity of the liner and ability to reduce seepage 

would be compromised. 

24. The Board also received testimony from Dirk Lohry. Mr. Lohry 

testified that the Association will bear the burden of filling the canal should 
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Mr. Chicoine's well fail, or water is not pumped under this proposed 

appropriation. 

25. Petitioner did not submit sufficient evidence through expert 

opinions, testimony, or other evidence that would support a determination 

that there is a not reasonable probability that there is unappropriated water 

available, that there would be an unlawful impairment should the application 

be granted, that this appropriation is not a beneficial use of water, or that it 

is not in the public interest. 

26. The Board finds that, based upon the best information 

reasonably available, the factors of SDCL § 46-2A-9 are satisfied. 

27. The evidence establishes that there is unappropriated water 

available in the Missouri: Elk Point aquifer to satisfy this application. 

28. The evidence establishes the proposed diversion would not 

unlawfully impair existing domestic water uses or water rights. 

29. The Board further finds that the proposed use of the water for 

recreation, to fill the proposed canal and replace losses of water due to 

evaporation or seepage, constitutes a beneficial use. 

30. The Board further finds that placing the water to this beneficial 

use is in the public interest. 

31 . Any finding of fact more properly designated as a conclusion of 

law shall be treated as such. 

B. OBJECTIONS TO FINDINGS OF FACT 

7 
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Water Rights filed Proposed Findings of Fact and the Petitioner filed 

objections and proposed alternate findings. In compliance with SDCL § 1-26-

25, Petitioner's Objections to the Proposed Findings of Fact are accepted, 

modified, or rejected as follows: 

1. The Association objects to Paragraph 20 of the Proposed Findings 

asserting that "SDCL § 46-2A-9 does not limit analysis of unlawful 

impairment to the same water source." There is ample evidence set forth 

in the record generally and especially by the expert testimony of Nakaila 

Steen and Exhibits 600 and 605 to support the Board's conclusion that the 

proposed diversion would not unlawfully impair existing domestic water 

uses or water rights. No alternative Finding is proposed. Petitioner's 

objection is noted. 

2. The Association objects to Paragraph 25 of the proposed Findings and 

asserts that the applicant, Dakota Bay, LLC/Michael Chicoine, failed 

to carry their burden to prove that the requirements set forth in SDCL 

§46-2A-9 have been met. There is ample evidence set forth in the 

record generally and especially in Exhibits 600, 603, 604, and 605, 

along with the expert testimony of NaNakila Steen and the testimony 

of Applicant Michael Chicoine to support the Board's conclusion that 

the statutory requirements set forth in SDCL §46-2A-9 have been 

satisfied. 

3 . The Associa tion objects to Paragraphs 26, 28, and 30 of the proposed 

Findings and asserts as support: 
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Dakota Bay, LLC/Michael Chicoine provided no evidence 
that the Association's water rights would not be unlawfully 
impaired. Mr. Chicoine's failure to provide engineering or 
technical specifications for his "canal" provides no basis for 
the Board to conclude the proposed water use will be 
beneficial. Mr. Chicoine's unsupported testimony regarding 
his intent to create public access is legally insufficient for the 
Board to conclude that the use is in the public interest. 

Contrary to this assertion, the record in its entirety including the 

exhibits, expert testimony, and testimony of the witnesses is sufficient 

to support the Board's conclusion that the statutory requirements set 

forth in SDCL §46-2A-9 have been satisfied. 

C. CONCLUSIONS OF LAW 

Based on the foregoing Findings of Fact, the Board makes the following 

Conclusions of Law: 

1. The Board has jurisdiction over this matter. The application falls 

within the Board's responsibility over water appropriation and regulation in 

Title 46. 

2. Publication was properly made, and the Notices of Hearing were 

properly issued pursuant to SDCL § 46-2A-4. 

3. The Chief Engineer recommended granting the application. The 

recommendation, however, is not binding on the Board. SDCL § 46-2A-4(8). 

4. The applicant is required to satisfy each of the factors set forth in 

SDCL § 46-2A-9. 

5. The Board concludes that the applicant has satisfied each of the 

factors set forth in SDCL § 46-2A-9. 
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6. South Dakota Codified Law, section 46-2A-9 provides that a permit 

to appropriate water may be issued "only if there is reasonable probability that 

there is unappropriated water available for the applicant's proposed use, that 

the proposed diversion can be developed without unlawful impairment of 

existing domestic uses and water rights and that the proposed use is a 

beneficial use and in the public interest as it pertains to matters of public 

interest within the regulatory authority of the Water Management Board as 

defined by §§ 46-2-9 and 46-2-11." Each of these factors must be met and the 

permit must be denied if the applicant does not meet its burden of proof on any 

one of them. 

7. The first factor for consideration under SDCL § 46-2A-9 is whether 

there is water available for the appropriation. Determination of water 

availability includes consideration of the criteria in SDCL § 46-6-3.1 pertaining 

to recharge/withdrawal: whether "according to the best information 

reasonably available, it is probable that the quantity of water withdrawn 

annually from a groundwater source will exceed the quantity of the average 

estimated annual recharge of water to the groundwater source." 

8 . South Dakota Codified Law, section 46-6-3.1 provides an exception 

to the recharge/withdrawal limitation. It states in pertinent part, "[a]n 

applica tion may be approved, however, for withdrawals of groundwater from 

any groundwater formation older than or stratigraphically lower than the 

greenhorn formation in excess of the estimated average annual recharge for use 

by wa ter distribution systems." The Missouri: Elk Point a quifer is not older 

10 

App. P. 051 



and stratigraphically lower than the Greenhorn Formation. Additionally, the 

permit is not for use in a water distribution system. Thus, the appropriation 

may not be granted if the withdrawal would exceed the estimated annual 

recharge. 

9. The Board concludes it is not probable withdrawals from the 

aquifer would exceed recharge to the aquifer in violation of SDCL § 46-6-3.1 if 

the application is granted. 

10. The Board concludes there is a reasonable probability that there is 

unappropriated water available to fulfill the amount requested by the 

application. 

11. The second requirement of SDCL § 46-2A-9 is that the proposed 

water use may not unlawfully impair existing domestic uses and water rights. 

The proposed diversion can be developed without unlawful impairment of 

existing water rights or domestic water uses. 

12. The third element set forth in SDCL § 46-2A-9 is whether the use 

of water would be a beneficial use: one that is reasonable and useful and 

beneficial to the appropriator and also consistent with the interest of the public 

in the best utilization of water supplies under SDCL § 46-1-6(3). The proposed 

use for recreation is a beneficial use. 

13. The fourth requirement of SDCL § 46-2A-9 concerns the public 

interest. The proposed use of the water must be "consistent with the interests 

of the public of this state in the best utilization of water supplies." SDCL 
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§ 6-1-6(3). The Board concludes that this appropriation of water for recreation 

is in the public interest. 

14. Any conclusion of law more properly designated as a finding of fact 

shall be treated as such. 

D. OBJECTIONS TO CONCLUSIONS OF LAW 

Water Rights filed Proposed Conclusions of Law and Petitioner filed 

objections to the proposed conclusions oflaw. In compliance with SDCL § 1-26-

25, Petitioner's Objections to the Proposed Conclusions of Law are accepted, 

modified, or rejected as follows: 

1. The Association objects to Paragraph 3 of the proposed Conclusions of 

Law and asserts that the "applicant provided insufficient evidence of the 

factors set forth in SDCL § 46-2A-9." Contrary to this assertion, the record 

in its entirety including the exhibits, expert testimony, and testimony of 

the witnesses is sufficient to support the Board's conclusion that the 

statutory requirements set forth in SDCL §46-2A-9 have been satisfied. 

2 . The Association objects to Paragraph 11 of the proposed Conclusions of 

Law and asserts that the purpose of the proposed water use ... will 

unlawfully impair the Association's existing water rights." This assertion 

is inconsistent with the evidence in the record specifically, Exhibits 600, 

604, 604, and 605 and the expert testimony of NaNakila Steen. 

3. The Association objects to Paragraphs 12 and 13 of the proposed 

Conclusions of Law and asserts no "evidence was presented regarding the 

design or specifications of the "cana l"; thus, the Board has no basis to 
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conclude that the proposed use is reasonable, beneficial, or in the public 

interest." Beneficial use is defined in SDCL §46-1-6(3) as: 

"any use of water within or outside the state, that is reasonable 
and useful and beneficial to the appropriator, and at the same 
time is consistent with the interests of the public of this state in 
the best utilization of water supplies." 

SDCL §46-1-1 further states that the: 

"people of the state have a paramount interest in the use of all 
the water of the state and that the state shall determine what 
water of the state, surface and underground, can be converted to 
public use or controlled for public protection. 

The record in its entirety including the exhibits and testimony of the 

witnesses is sufficient to support the Board's conclusion that the proposed 

(recreational) use as set forth in the application is reasonable, in the 

public interest and is beneficial to the appropriator. 

4. The Association objected to the proposed Findings of Fact, Conclusions of 

Law, and Final Decision in that the decision and states that: 

"because the Board voted at its hearing that approval of Water 
Permit No. 8744-3 would be conditioned on requirements set by 
the Chief Engineer pertaining to the water use. The proposed 
decision contains no such requirements, and thus the proposed 
decision fails to comply with the Board's ruling." 

Contrary to this assertion, the minutes show that there was a "Motion by 

Bjork, seconded by Freeman, to approve Water Permit Application No. 

87 44-3, Dakota Bay, subject to the qualifications set forth by the Chief 

Engineer." The qualifications are set out in full in the "Report of Chief 
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Engineer for Water Permit Application 8744-3, Dakota Bay" which was 

admitted into evidence as part of Exhibit 600. 

D. FINAL DECISION 

Based on the foregoing Findings of Fact and Conclusions of Law, the 

Board enters its determination that Water Permit Application No. 8744-3 is 

granted with the following qualifications: 

1. The well approved under Water Permit No. 8744-3 is located near 

domestic wells and other wells which may obtain water from the same aquifer. 

Water withdrawals shall be controlled so there is not a reduction of needed 

water supplies in adequate domestic wells or in adequate wells having prior 

water rights. 

2. The Permit holder shall report to the Chief Engineer annually the 

amount of water withdrawn from the Missouri: Elk Point aquifer. 

3. Water Permit No. 8744-3 authorizes a total diversion of up to 28.6 

acre-feet of water the first year when use begins and then up to 7. 99 acre-feet 

annually from the Missouri: Elk Point aquifer. 

Dated this E.__ day of October, 2023. 

BY THE BOARD: 

Bill Larson (Oct 12, 2023 16:40 CDT) 

William Larson, Chairman 
South Dakota Water Management Board 
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CERTIFICATION 

The undersigned hereby certifies under the penalty of perjury that a true and correct copy of a Notice of 
Entry of Order dated November 1, 2023, and a signed copy of the findings of fact, conclusions oflaw and a 
final decision in the matter of Water Pennit Application No. 8744-3, Dakota Bay, was served upon the 
following by enclosing the same in envelopes with first class postage prepaid, and depositing said envelopes 
in the United States mail on November 1, 2023. 

Stacy R. Hegge, Attorney 
Gunderson, Palmer, Nelson & Ashmore LLP 
111 W. Capitol Ave., Suite #230 
Pierre SD 57501 

John M. Hines, Attorney 
Crary Huff Law Firm 
PO Box 27 
Sioux City IA 51102 

Above also Sent Inter-office to: 

Charles McGuigan, Deputy Attorney General 
1302 East Highway 14, Suite 1 
Pierre SD 57501-8501 

1LJ~ In _ 
Vickie Maberry ~ 
Water Rights Program, D ANR 

ST ATE OF SOUTH DAKOTA 

COUNTY OF HUGHES 

) 
) ss 
) 

Dean A. Fankhauser, Attorney 
Tigges, Bottaro & Lessmann, LLP 
PO Box 1557 
Sioux City IA 51102 

David Mc Vey, Assistant Attorney General 
1302 East Highway 14, Suite 1 
Pierre SD 57501-8501 

S~ofNovember2023. 

Rachel Rodriguez .•~OTAif:..• .. •• ,._ r • 
Notary Public • Q \ 
My Commission expires May 16, 2029 ~ .ettJ . . • • 
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March 24, 2023 

Mike Chicoine 
32926 482nd Avenue, 
Jefferson, South Dakota 57038 

Dear Mr. Chicoine, 

SOUTH DAKOTA DEPARTMENT OF 
GAME, FISH AND PARKS 
523 EAST CAPITOL AVENUE I PlERRE, SD 57501 

South Dakota Department of Game, Fish and Parks (SDGFP) has consulted with South 
Dakota Department of Agriculture and Natural Resources (SDDANR) regarding your 
proposed use of the existing nearby well for canal water maintenance. The said well is 
currently permitted for irrigation use (Water Rights Permit# 6557-3). It has been determined 
that the initial filling of the canal for testing purposes prior to connecting to McCook Lake 
would qualify for a temporary permit under SDCL 46-5-40.1. 

Ongoing use of the existing well to maintain water levels during periods of non-pumping 
would require a new water rights pennit. In your response letter dated Feb,uary 5, 2023, it 
was stated that "The canal would be periodically inspected through the off-season and water 
would be added to the canal from the existing well on the property." Without the ability to 
add water as needed to prevent the canal liner from drying out, cracking, floating, or 
otherwise failing, SDGFP's concerns about the integrity of the canal liner remain. 

Until a proper water right has been obtained, it is the intention of SDGFP to hold the current 
shoreline alteration permit application in abeyance. 

Sincerely, 
7 . 

~-,,✓-e~~-~ 
Kevin Robling, Secretary 
South Dakota Game, Fish & Parks 

cc: Hunter Roberts, DANR Secretary 
Jon Kotilnek, SDGFP Staff Attorney 
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down. 

Q. Have you reviewed the petition i n opposition to this 

application? 

A. Yes . 

Q. Could you describe fo r the board what your 

under standing i s of the association's concerns? 

A. That approval of thi s permit would unlawfully i mpair 

the association's water right and permit and t hat approva l o f 

this p ermit wi l l undermine thei r effo r ts i n s ustai n i ng the 

water leve ls in McCook Lake . 

Q. Nakaila, when you conducted your review of unl awf ul 

impai r ment, d i d you include the associati on ' s water rights? 

A. No. 

Q. Why not? 

A. Because they are authorized for a diversion from the 

Missouri River . 

Q. When you conduct an unlawf ul i mpairment review, what 

rights do you look at ? 

25 

A. We gener ally onl y look at water rights comple t e d into 

the same water source . If we are n ' t s ee ing a n unl a wf ul 

impa irment wi thin tha t water source a t tha t t i me , we would not 

expec t t o s ee an unlawful i mpairme nt from per mit us ers in 

outside wa t e r sources . 

Q. Nakaila , wha t wo u l d be your opinio n a s to t he 

potential f or unl awful i mpa irment of the associ ation ' s Mi ssouri 

Ca rla A. Bach a nd , RMR, CRR 
pcbachand@pie . midco . net/6 0 5 . 222 . 423_App. P.059 
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Q. Yes , do you or Dako ta Bay own property adjacent t o o r 

near, next to McCook Lake? 

A. Yes. 

Q. And what advantage or wha t benefit do you get as the 

applicant for thi s water permit for that canal to be b uilt? 

A. I would get better access to my property, b u t the 

additional, the cana l i s going t o be on my eastern s i de. Th e 

15 homeowners there wou l d like t o have access t o McCook La ke . 

Q. Let's talk a l ittl e bit about the public access to 

McCook Lake for a moment . What i s p ub lic access li ke right now 

for McCook Lake? 

A . I t ' s very s t eep and the parking is very poor . 

Q. Could you describe tha t a little mor e ? 

A . It's only got room for I think li ke four or fi ve 

trucks and boats; so a lot o f people park out on the street, 

which they have had a lot of people have tickets , and a lot of 

the public have no t been happy about the existing boa t ramp. 

Q. And what is the cost or is there a f ee to put a boat 

on o r off McCook Lake at its current boat ramp? 

A . I think it ' s $5 on and $5 off and $30 for a l l year 

use . 

Q. Is i t y o ur i ntention t o ins t all a public boat ramp on 

the canal? 

A. 

Q. 

I t i s , I already have a pe r mi t approved f o r that . 

And --

Car la A . Bachand , RMR, CRR 
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MR. HINES : I object to that statement under t h e best 

evidence rule. No such permit has been pro vided i nto evi dence . 

CHAIRMAN LARSON: I 'll sustain that. 

Q. (BY MR . FANKHAUSER) Is it your intention to bui ld a 

public boat ramp on the canal? 

A. Yes . 

Q. When this canal is built and i f this water r ight i s 

granted, why d o you believe -- o r why i s t h e water r i ght 

necessary for the protection of the liner? 

A. If the lake woul d ever happen to be down o r weathe r 

precipi t ation was down, I would b e abl e to maintain the wate r 

liner so it would always be moi st at all times . Pl us the 

barrier we are going t o put o n the e nd of it would h e l p ho ld 

the water the r e also . 

Q. Who have you been in contac t with to -- s cratch that. 

Do you use McCook Lake for recreational activi t i es? 

A. 

Q. 

A. 

Yes , I do . 

And how long have yo u been d oing that? 

I ' v e b een o n that p roper t y since 2 00 2 . I ' ve taken my 

k i d s boating, tubing , fi shing , now I h ave grand k ids that d o 

the same . 

Q. And d o you have any intent ion o f j eopardi zing or 

harming the integrity of McCoo k Lake or its wat e r l e vel s? 

A. 

Q. 

No , not at al l . 

In fa c t that wo uld be aga i ns t y o ur o wn i nt e r est , 

Car l a A . Bachand , RMR, CRR 
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intentions today? 

A. Yes. 

Q. You and I have discussed a lot of the responses o r we 

have talked about the responses, the p ublic responses to this 

per mit application. Why have yo u chosen not to respond 

publicly or to do any sort of news conferences and stuff l ike 

that related to thi s canal project? 

A. I'm not going t o trash any o f my neighbors or friends. 

They are just misinformed here . They have h ad a propaganda 

campaign for over a year on TV, i n the papers --

MR. HINES : Objection . 

A. -- misinforming --

CHAIRMAN LARSON: What's the objectio n? 

MR. HINES : I mean, Mr. Ch icoine i s s l andering the 

association. He's speculat ing. Speculation . 

CHAIRMAN LARSON: I ' m going to overru l e t hat . 

Q. (BY MR. FANKHAUSER) What is the benefit t o you as the 

applicant if your per mit application is granted so the proposed 

canal is built? 

A. Those 1 5 people would be able to have access to McCook 

Lake a nd would have access wi th the s hore line wi t h a boa t ramp . 

Q. And what do you per sona l ly -- do you realize any sort 

of benefit from that as fa r as p r opert y values or a n ything like 

t ha t? 

A. Prop os ed poss i b l y , yes . 

Car la A. Bachand , RMR, CRR 
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Q. Is that a reasonable and useful use, in your mind, for 

that water? 

A. Yes. 

Q. And to be clear, is that a recreational use --

A. Yes. 

Q, -- or a sustaining use, maintenance? Do you believe, 

based on what you have reviewed, that there will be some sort 

of unique injury to somebody else 1 s water right if you are 

granted this permit? 

A. I do not. 

MR. FANKHAUSER: I have no further questions for Mr. 

Chicoine at this point. 

CHAIRMAN LARSON: Mr. Fankhauser, are you going to 

offer your exhibit? 

MR. FANKHAUSER: Yes, Mr. Chairman, my apologies. I 

would offer Exhibit A. 

CHAIRMAN LARSON: I'd like to see it. 

MR. HINES: I have no objection. I'm sure it's part 

of the administrative record that 1 s also been offered. 

CHAIRMAN LARSON: Go ahead, Mr. Hines. 

CROSS-EXAMINATION 

BY MR. HINES: 

Q. John Hines for the association. Hello again, Mr. 

Chicoine. Mr. Chicoine, have you ever built a canal before? 

A. Have not. 

Carla A. Bachand, RMR, CRR 
pcbachand@pie.midco.net/605.222.4235 
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Q. So this would be the f irst time. Isn't i t tru e that 

you have not dedi cated a ny o f your 72 acres f o r a public 

purpose that would allow for a publi c access dock? 

A. 

Q. 

A. 

Q. 

I plan on i t wi th boat ramp I have got a pprov ed. 

You have no t yet d o ne that? 

I'm waiting to see i f we get this canal . 

Have you provi ded this board with any p l a ns or 

specifications o f this proposed publ ic boat ramp? 

COURT REPORTER : I didn ' t hear anything . 

A. I'm not sure . 

Q. (BY MR. HINES) Of the 72 acres that you own i n 

41 

proximity to McCook Lake , how many of those -- I gues s how many 

f eet do you have currently o f shor eline? 

A. I'm not pos i t i ve , but I think somewhere around 900 to 

1,000 fee t. 

Q. How many f eet of shoreline would you have after the 

constructio n of the canal? 

A. Eight or 900, I ' m no t sure , s omewher e around ther e . 

Q. Wouldn ' t you have the length of both sides of the 

canal , whatever its ultimate length is going to b e , initially 

until the lots a r e so ld? 

A. I d o n ' t h a v e the figu res in f ront o f me . 

Q. And tha t i s you r intention, correct , t o sell t he l o t s 

t ha t would be developed a l ongside the c anal? 

A. The ones that are next to Sodrac Park , the 1 5 o n the 

Carla A. Bach a nd , RMR , CRR 
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loss would be. 

A. Sure . 

Q. If that monito ring and the r e q u irement you pump 

water -- so much water back in e v ery year as part o f yo ur 

per mit, is that somethi ng y o u would compl y wi th? 

A. Yes. 

Q. Now, the line r, is it jus t c lay? 

A. It' s a t ype o f a c l ay . When i t g ets wet , i t sea ls 

q u i te well . Eighteen inches thi ck is only an i n c h a yea r l os s ; 

so p r e tty mu ch sea l s her up . That wa s the same materi a l that 

was und e r McCook La k e b efo r e t hey d r edge d bec ause my t opsoil is 

the same thing as what the bottom of thei r l ake was . 

they d r e d ged thei r s out, tha t c r e a t e d the ir p r o b l e m. 

So when 

Q. I know n o thing about b uilding a c a n a l. So you don't 

h a ve t o put concr ete a t the b ottom o r a n y thing , you do it with 

clay? 

A. Co rrect . 

Q. That will be 1 5 lots ; is that right? 

A. There is 15 l o ts there now . They are on t he east side 

of the canal , if it ' s gra nt ed . 

Q. So 1 5 l o t s tha t you h ave a lready r e nt e d out or who 

owns those 15 lot s ? 

A. I have n o thing t o d o with the m. They a r e privat e ly 

owned . My c anal wo u l d prob abl y be , I' m guess i ng , 30 , 40 feet 

from those exi sti ng propert y l ines . 

Car l a A . Bachand , RMR, CRR 
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Q. So you r canal would abut up against these other 

property owners? 

A. 

Q. 

A. 

Within 30, 40 feet or somewhere in there. 

Then you wou l d be able to sel l off 15 l ots? 

Potentially. 
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Q. Have you ever had any d iscuss ions with the McCook Lake 

Association about wor k i ng t ogether to contrib ute or p ump 

additional water as i t becomes necessary? 

A . I talked to Di rk Lohry I think it 's May 5th of 2022 

for 29 minutes . I explained to him what we were p l anning on 

doing, and I guess that's as far as it' s ever went. 

Q. I saw a calculation that your canal , it ' s 

approximatel y going t o h ave 145,000 square f oot . Does t h at 

sound about ri g ht? It was part of this it' s Exhi b it 8 in 

the record, which is your US Army Corps of Engi neer s permit 

preconstruction notification . 

A. I'm not sure what it says , but i f tha t's what i t is. 

Q. Did you have this engineer assist you with this 

application? 

A . Yes . Scott Gernhart , yes . 

Q. I can barely read it h e r e . Is i t True Engineering o r 

Trace Enginee ring? 

A . I think it' s True, but I' m not 30 . 

Q. That ' s the name of the c ompany? I n the past, have yo u 

contributed funds to the l ake ass o c i ati o n ? 

Carla A . Bach a nd , RMR , CRR 
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recor d. 

CHAIRMAN LARSON: That's norma l and proper p rocedure . 

DIRECT EXAMI NATI ON 

BY MR. HINES: 

Q. Mr. Ro unds , thank you, so rry . Thank you f o r your 

patience. Remi nder you a re stil l under o a th . 

A. Yes. 

Q. Can you brie f l y res tate you r name and occupat i on a nd 

experi ence for the record i n this hearing . 

A. Yea h, name is Kip Ro unds, regional supervisor for the 

pas t three mon ths . Prior t o t hat I was t he aquat i c habita t and 

access biologist for Game , Fish and Parks . 

Q. In you r pr i or role with Game , Fish a nd Parks and your 

current r o l e , a r e you familiar a r e Mr . Chicoine ' s appli cation 

for s h o r el ine alterati o n? 

A. Yes , I am . 

Q. And you are fami l iar with h is proposed canal? 

A. Say that again . 

Q. Are you familiar with the proposed canal? 

A. Yes , I am . 

Q. And r emind u s again , wh a t are Game , Fi s h and Park s ' 

concerns about the canal liner? 

A. Ou r e n g inee r s have concerns if t he can a l liner were t o 

dry out , the integri ty of that l i ner and i ts abi l i ty t o redu ce 

seepage, and so we shared thos e concerns wi th Mr . Chi coi ne . 

Car la A . Bachand , RMR, CRR 
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BY MR. FANKHAUSER: 

Q. Mr. Rounds, when the Department of Game, Fi s h a nd 

Parks is working with an applicant to develop or to obtain i n 

this case a shoreline alteration p ermit, does it ma k e 

recommendations to the applicant about what its c o ncerns are 
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and things it might be able to do to remediate those concerns? 

A. If it's concerns abo ut a proposed p roject, we wi l l 

sha r e those concerns with the appl i cant . 

Q. And h a v e y o u b e en communi c ating t o Mr . Ch icoine a bout 

the concerns t ha t yo u h ave? 

A. Ye s . 

Q. And h a s he been ac t i v e i n addr ess i ng y o u r c oncer ns ? 

A. So far, y es . 

Q. In fact one of thos e is to obtain a wa t e r us e p e r mit ; 

is that right? 

A. We did not r e q uest him to obtain a water r ights 

permit. We requested him t o provide a me a ns t o keep the 

p r e v e nt the c ana l l iner from d rying o u t . 

Q. And s o the b e n e fi c i a l p u rpo se of a wa t e r r i g h t s permi t 

l i ke t h i s o ne wo uld b e to hel p i ns u re t h a t the c a n a l l ine r 

would not dry out? 

A. Tha t ' s my unde rstand i n g . 

Q. And tha t bot h b e n e fit s Mr. Chico ine pe r son a lly b ut 

a l s o t h e p u b lic ; i s that rig h t ? 

A. I think it wi l l benefi t eve r ybod y i f the c anal liner 

Ca r l a A . Bach a nd , RMR, CRR 
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does not dry out. 

Q. And have you had any conversations or other 

correspondence with Mr. Chicoine about develop ing a p lan to 

insure that doesn't happen? 

A. No, outside of outs ide of his proposal to mo n i t o r 

the canal and add water as needed, there's been no additional 

conversatio n. 

Q. And you unders t and that he i s curr ently wor k i ng with 

an engi neer ; is that right? 

A. Co r r e ct . 
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Q. And the prope rti e s tha t are adjace nt to wher e wo u ld be 

the cana l , are you f amili a r wi th tho se? 

A. Ye s . 

Q. And thos e prope rties could be subj ect to an a g ree me nt , 

isn't that r i ght, t o protect the can a l liner o r t o insur e wa t er 

is maint ained i n t he c anal? 

MR. HINES: Objectio n. Foundat i on . 

CHAIRMAN LARSON: Susta ined . 

MR. FANKHAUSER : No f u r ther q u es t i o n s , Mr . Ch a i r man . 

CHAIRMAN LARSON: Ms . Mi n es- Bai l ey? 

MS . MINE S- BAI LEY: No questio n s . Tha n k you . 

CHAI RMAN LARSON: Any redirec t ? 

MR. HINES: No thing furthe r. I a s k h e be r elea sed 

f r om hi s s u bpoena . 

from the s ubpo e n a . 

Just to ask f o r t h e wi tness t o be r e l eased 

Car l a A. Bach a nd , RMR, CRR 
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is. 

MR. FANKHAUSER: No further q uestions. 

MS. MINES-BAILEY: No questions f rom me. 

MR. HINES: Nothing further. 

CHAIRMAN LARSON: Yo u are released. Any o t her 

witnesses? 

MR. HINES: I'm go ing to c all Dirk Lohry. 

Ther eupo n, 

DIRK LOHRY , 

c alled a s a wi t nes s , havi ng been p r evi o u s l y dul y s worn as 

hereina ft er c e rt i f ied, t esti f i ed as follows : 
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MR. HINES : Do we need t o swe ar Dirk in again o r is he 

s till unde r o a th? I s Dirk s ti l l unde r oath? 

CHAIRMAN LARSON: Yes, h e 's sti l l unde r oat h . 

DIRECT EXAMINATION 

BY MR. HINES: 

Q. Di r k, can you b r iefly jus t r emind u s o f your e d uca t i on 

a nd t raining? 

A. I n 1977 I graduated with a master ' s of c h emical 

engineering degree from Iowa State Uni versity . I have wo rked 

ext e ns i vely i n the f e rtili ze r i ndus t ry as a p r ocess e ng ineer, 

ownership , management , operatio n , e t cet era . I ' m 70 years o l d. 

Q. Do they u se c lay l iners fo r f erti l i zer s t o r age? 

A. I have been v ery i nstr umental in wri t i ng l aws f or 

second a r y conta i n ment fo r fe rt i l izer t a n ks . I was with the 

Car la A. Bach and , RMR , CRR 
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Q. Do you have c oncerns about the long-term durabi l i ty of 

those types of conta i nments? 

A. Yes. 

MS. MINES-BAILEY: I object to relevance . This is a 

water appropriation permit, and the four facto rs are 

availability of unappropriated water, potent i al for unl awful 

impairment, beneficial use, and publ i c interest . 

CHAIRMAN LARSON: I ' m going t o sustain that objection . 

MR . HINES : Can I respond for the record, 

Mr. Chairman? 

CHAIRMAN LARSON : You may . 

MR . HINES : The pur pose of the water rights per mi t Mr . 

Chicoine i s asking for is f o r the p urpose o f fi l ling a canal 

and insuring its canal line r will not fa il. That's why I 

believe the question i s relevant. 

CHAIRMAN LARSON: I am going to sustain it because the 

question before the board is no t whether or not the liner will 

fail or is of a certain quality . We are j ust here to decide 

whether the four factors are met on the water permit . 

Q. (BY MR. HINE S) If Mr . Chicoine ' s we l l , if the pump 

f a il s fo r hi s well or i f h e o r Dakota Bay don 't p ump wa t e r, who 

will ultimately bear the burden of making sure tha t the canal 

has wa t e r in it? 

A. McCook Lake Associatio n. 

MR. FANKHAUSER: Ob jection . Speculatio n. 

Car la A. Bachand , RMR, CRR 
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CHAIRMAN LARSON : I ' m go ing t o overru le t hat. 

Q. (BY MR . HINES) Wil l i t cost more money f o r t he 

association to pump water int o the additional squar e foo tage o f 

the canal? 

A. Yes. 

MR . FANKHAUSER: Objection. Speculatio n . That's 

dependent upon a bunch o f different factors . 

CHAIRMAN LARSON : I will susta in that one . 

Q. ( BY MR . HINES) What ' s the cost of p umping f rom the 

McCook Lake Association based on ? 

MS . MINES - BAILEY : Object i on . Relevance . 

CHAIRMAN LARSON: I ' ll sustain that . 

MR. HINES: I have nothing fu r ther for Di rk . 

CHAIRMAN LARSON : Any r edirect? 

MR. FANKHAUSER: No c r oss - exami nati o n , Your Honor , or 

Mr . Chairman . Thank you. 

MS . MINES-BAILEY: No quest i ons from me . 

CHAIRMAN LARSON : Si r , you are dismi ssed as a witness . 

Sor ry, any board quest i ons? Hearing none , you are dismissed. 

Mr . Hines , any additiona l witnesses? 

MR . HINES : I ' m thinking . Nothing furthe r . 

CHAIRMAN LARSON : No o ther additional witnesses. At 

thi s time , af t e r hearing the evide nce as presented a nd the 

argument presented in regards t o the as s oci at i o n ' s motio n f o r a 

judgment as a matter o f l aw, the Cha i r i s goi ng t o deny tha t 

Car la A . Bachand, RMR, CRR 
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application or at a minimum defer it until some of the 

questions that have been raised tonight can be answered . Is 
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the c alculation that Mr. Chicoine ' s engineer came up with, is 

it sufficient t o sustain the liner and satisfy the concerns of 

Game, Fish and Parks? Are we goi ng to be able to come to some 

sor t o f agreement or Mr. Chicoine come up with a p lan to insure 

that the long-term maintenance and upkeep o f t his canal wi l l be 

satisfied? So the associat i on asks that t he board deny the 

per mit or defer the ruling unt i l all of t he concerns can be 

satisfied . Thank you . 

CHAIRMAN LARSON : Thank you , sir . (Bri ef pause) At 

this time I ' m goi ng to make a motion, pursuant to SDCL 

1-25-2(3), to enter into ex ecutive session f o r the p urpose o f 

consulting with legal counsel regarding t h is pending 

litigation. We are in recess. 

MR. FREEMAN: Second . 

CHAIRMAN LARSON: I have a second , a ll right . All in 

favor . 

(Mot ion passed unani mously.) 

(Where upon , the heari ng was in recess at 5 : 56 p . m. and 

s ubsequentl y r e convened a t 6 : 07 p . m., a nd t he f o l lowi ng 

proceedings were had and entered of record : ) 

CHAIRMAN LARSON : We a r e back in sess i o n of t he 

speci a l meeting of the Water Management Board schedul ed for 

August 2nd , 2023. Th e board has returned from execut i ve 

Car la A. Bachand , RMR, CRR 
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session . The l ast item to be determi ned on t h is case is to 

consider Water Permit Application No . 8744 -3 f o r Dakot a Bay . 

Do I have a motion to grant or deny that application? 

MR. BJORK : Mr. Chairman, I would move a pproval of 

application 8744-3 for Dakota Bay. 

CHAIRMAN LARSON: Do I have a second to t hat mo t ion? 

MR. FREEMAN: I'm assumi ng that's subject t o t he 

qualificatio ns o f the Chief Engineer. 

MR . BJORK : Indeed . 

MR. FREEMAN: Then I would second that motion . 

CHAIRMAN LARSON : Roll call please . 

MS . BINEGAR : Bj o r k . 

MR. BJORK: Aye . 

MS. BINEGAR : Dixon . 

MS. DI XON : Aye. 

MS. BINEGAR: Freeman. 

MR. FREEMAN: Aye . 

MS . BINEGAR: Holzbauer . 

MR . HOLZBAUER : Aye. 

MS. BINEGAR : Larson. 

CHAIRMAN LARSON : Abs t ai n. 

MR. MCVEY : On thi s matter, we a r e going t o n eed 

finding s of fact and conclus i o n s of l aw and a proposed 
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decisio n. Water Ri g hts , Ms . Mines , i f you would be s o kind as 

to prepare those, August 23 is the date , and then a g a i n 

Carla A. Bach a nd , RMR , CRR 
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September 11 as the date for any o b j ections t h ereto a nd 

proposed alternative f acts and c o nclus ions. 

CHAIRMAN LARSON: Being no fu r ther b usiness, we are 

adjourned. We have to have a moti o n to adj o u r n . 

p.m.) 

MR. BJORK: So moved. 

MR. FREEMAN: Second. 

CHAIRMAN LARSON: We are adjourn ed. 

(Wher eupo n, the p roceedings were con c luded at 6 : 0 8 

Carla A . Bachand , RMR , CRR 
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C E R T I F I C A T E 

STATE OF SOUTH DAKOTA 

COUNTY OF HUGHES 
ss . 

I, Carla A. Bachand, RMR, CRR , Freelance Court 

Repor ter for the State o f South Dakota, residing in Pi erre , 

South Dakota, do her eby cert i fy : 

That I was duly autho ri z ed t o and d i d repor t t h e 

testimony and evi dence in the above- e ntitled cau se; 

I fu rther certify t ha t the f orego ing pages of thi s 

transcript r epr esents a true and accura t e transcription o f my 

stenotype notes . 

Dated this 1 1 th day of December 2023 . 

/s/ Carla A. Ba c hand 

Carla A . Bachand, RMR, CRR 
Freelance Cou r t Reporter 
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RE: Memorandum Decision 

Dear Counsel: 

In the Matter of McCook Lake Recreation Area Association' s Petition for 
Declaratory Ruling Regarding Appropriative Permits and Shoreline 
Alterations 63CIV23-171 
In the Matter of Water Permit Application No. 8744-3, Dakota Bay, LLC 
63CIV23-172 

63CIV23-171 and 63CIV23-l 72 are administrative appeals to the circuit court by 
McCook Lake Recreation Area Association ("Association") from decisions of the South Dakota 
Department of Agriculture and Natural Resources Water and Management Board ("Board"). 

Because the Board correctly determined no water right permit is required for the Dakota 
Bay canal construction, allowed the intervention of Dakota Bay and the Chief Engineer and did 
not require disqualification of legal counsel, the determination by the Board in 63CIV23-17 l is 
affirmed. Because the Board correctly determined Dakota Bay's water use will be beneficial 
and in the public interest and quashed subpoenas not served, the determination by the Board in 
63CIV23-l 72 is affirmed. 

Procedural History 

63CIV23-171 is an administrative appeal by the Association of the Board's declaratory 
ruling that Michael Chicoine and Dakota Bay, LLC Gointly "Dakota Bay") were not required to 
make application to the Boad for a permit to appropriate water before starting construction to 
expand McCook Lake for Dakota Bay's use as well as its Orders allowing the intervention of the 
Chief Engineer of the South Dakota Department of Agriculture and Natural Resources~r P. 077 

Filed on:7/2/2024 Union County, South Dakota 63CIV23-000172 



Rights Program ("Chief Engineer") and denying the Association's motion to disqualify the 
Board's legal counsel. 63CIV23-l 72 is an administrative appeal by Association of the Board's 
approval of Dakota Bay's Water Permit No. 8744-3 and its Order quashing the Association's 
subpoena duces tecum to the South Dakota Department of Game, Fish and Parks ("GFP") and 
the Chief Engineer or Board. 

Dakota Bay applied to GFP for a permit to alter lakeshore or bottom lands to construct a 
canal on McCook Lake for private development or sale of lots to adjoining property owners. 
Dakota Bay had not applied for a water rights permit from the Board for the project although it 
had applied for a water permit to use water from an existing irrigation well for the purpose of 
pumping water into the proposed canal. The Association commenced an action for declaratory 
ruling from the Board as to whether a permit is required, a petition opposing a permit for use of 
the existing irrigation water and issued subpoenas to GFP and the South Dakota Department of 
Agriculture and Natural Resources Water Rights Program ("DANR") which were subsequently 
quashed by the Board. The Chief Engineer filed a petition opposing the Association's 
declaratory ruling petition and was granted a continuance of the hearing. The Association filed a 
motion to disqualify the attorney general's office from serving as the Board's legal counsel 
which was denied at the hearing on the petition's merits. After hearing, the Board declared a 
water permit was not necessary concluding the construction of the canal is not an appropriation 
of water and granted a water rights permit for use of the irrigation well water in the separate 
application. The Board also overruled the Association's objection to participation by Dakota 
Bay and the Chief Engineer in the declaratory judgment proceeding and its motion to disqualify 
legal counsel for conflict of interest. The Board had quashed the subpoenas which are also a 
subject of appeal at a prior proceeding. 

The Association filed its appeal of the Board's declaratory ruling on November 13th
, 

2023. 

The Association filed its appeal of the water rights permit issued on November 131
\ 

2023. 

Hearing was held before this court on April 9th , 2024 . 

Standard of Review 

The circuit court's standard ofreview in these matters is set forth by the South Dakota 
Supreme Court referencing its own as follows: 

"We review the Department's decision in the same manner as the circuit court." 
Hughes v. Dakota Mill and Grain, Inc., 2021 S.D. 31, ,r 12,959 N.W.2d 903,907; 
see SDCL 1-26-37; SDCL 1-26-36. We review the Department's findings of fact 
for clear error and overturn them only if "after reviewing the evidence we are left 
with a definite and firm conviction that a mistake has been made." Hughes, 2021 
S.D. 31, ,r 12,959 N.W.2d at 907 (quoting Schneider v. SD. Dep't ofTransp., 
2001 S.D. 70, ,r 10, 628 N.W.2d 725, 728). But"[ w]e review the Department's 
factual determinations based on documentary evidence, such as depositions and 

App. P. 078 



medical records, de novo." Id.; see Peterson v. Evangelical Lutheran Good 
Samaritan Soc'y, 2012 S.D. 52, 1118-19, 816 N.W.2d 843, 849 (explaining that 
proposed amendments to SDCL 1-26-36 failed, leaving this standard ofreview 
intact with respect to agency findings of fact derived from documentary 
evidence). "The Department's conclusions oflaw are fully reviewable." Hughes, 
2021 S.D. 31, 1 12, 959 N.W.2d at 907. 

News Am. Mktg. v. Schoon, 2022 S.D. 79,118,984 N.W.2d 127,133 . 

. . . reviewing courts are required to "give great weight to the findings made and 
inferences drawn by the agency on questions of fact." "However, questions of law 
are reviewed de nova." Manuel, 2012 S.D. 47,, 8,815 N.W.2d at 670 (citing 
Vollmer v. Wal-Mart Store, Inc., 2007 S.D. 25,, 12, 729 N.W.2d 377,382). 
"Mixed questions oflaw and fact require further analysis." Id. (quoting Darling v. 

W. River Masonry, Inc., 2010 S.D. 4,, 10, 777 N.W.2d 363,366). "If ... the 
question requires us to consider legal concepts in the mix of fact and law and to 
exercise judgment about the values that animate legal principles, then ... the 
question should be classified as one of law and reviewed de novo." Id. 

Easton v. Hanson Sch. Dist. 30-1, 2013 S.D. 30, 17, 829 N.W.2d 468,471. 

In the Matter of McCook Lake Recreation Area Association's Petition for Declaratory 
Ruling Regarding Appropriative Permits and Shoreline Alterations 63CIV23-171 

1. Permit Necessity 

The Board determined the canal as proposed is not an ongoing appropriation of water 
and, accordingly, no water permit is necessary. 

Although the Association asserts the Board's determination that there was no 
appropriation of water is an answer to a question not asked, such is a necessary resolution for 
deciding whether a permit from the Board was required for Dakota Bay's project. The 
Association's attempt to distinguish "acquiring the right to use water or to construct waterworks" 
( emphasis added) from an analysis of whether an appropriation of w ater will occur is 
nonpersuasive and not supported by precedent. Similarly unconvincing is the Association's 
citation of Parks v. Cooper, 2004 SD 27,, 32, 676 NW2d 823, 834 (SD 2004) for the premise 
that the history of South Dakota water law is not relevant to the Court's analysis in this matter. 
To the contrary, the very premise of the Court's holding in Parks v. Cooper is that history and 
precedent have established the public trust doctrine that exists apart from statute controlling as 
to its decision in that matter. Id. at 142, 837. 

The Chief Engineer's analysis is persuasive as to whether an appropriation such as to 
require a permit is implicated in this case. An ongoing appropriation permit is unnecessary 
because Dakota Bay would not have exclusive control of the water on the canal once it is joined 
to McCook Lake. The facts are undisputed and correctly found by the Board. The Board 
correctly concluded the canal is not an ongoing appropriation of water. 
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2. Proper Parties to the Action. 

A. Chief Engineer 

While the objection was not raised until submission of its Objections and Alternative 
Findings of Fact and Conclusions of Law, the Association argues the Board improperly allowed 
the participation of Dakota Bay and the Chief Engineer. Although SDCL 1-26-17.1 provides for 
intervention in a contested case by a person with a pecuniary interest, intervention is not 
confined to those with a pecuniary interest for purposes of a declaratory judgment action 1. 

Declaratory judgment proceedings are generally considered equitable in their 
nature as to bring them within the rule of equity which permits ajoinder of 
defendants where there is a community of interest in questions of law and fact and 
which makes inapplicable the common-law rule that there can be ajoinder of 
defendants only where they are under a joint obligation or liability. In addition, a 
state provision which was based on the federal rule dealing with permissive 
joinder of parties in civil proceedings has been construed as giving broad 
authority for permissive joinder of defendants and as having been intended to 
extend to all civil actions the principles of permissive joinder which had been 
followed in equity, which authority is to be liberally construed in a declaratory 
judgment suit. 

22A Am. Jur. 2d Declaratory Judgments§ 211 (West 2024) (internal citations omitted). 

Although Association cites SDCL 46-2A-4 in support of its position that parties 
who file a petition in opposition to a declaratory ruling action may only participate if it 
suffers a unique injury which concerns a mater within the regulatory authority of the 
agency, that statute only applies to an application pursuant to SDCL 46-2A-1, not a 
declaratory judgment action. In the event a declaratory judgment action is construed to 
be an application pursuant to SDCL 46-2A-l, 46-2A-2 provides that the chief engineer 
shall make a recommendation on the application. The chief engineer's input is allowed 
and even required under these statutes and its participation cannot be considered 
prejudicial under any construction. 

B. Dakota Bay 

The Association objects to the Board's receipt and consideration of Dakota Bay's 
untimely Petition in Opposition to the Association's Petition for Declaratory Ruling. The 
Association made a motion to strike Dakota Bay's opposition and preclude their 
participation at hearing. The Board denied the Association's motions finding that 
because Dakota Bay is a necessary, original proper to the action, it was not required to 
additionally file a petition to participate in the proceedings. 

1 SDCL 46-2-5 provides the Board may promulgate rules to establish practice procedures for issuing 
declaratory rulings. 
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The Association concedes the facts are not in dispute. Brief of Appellant, pg. 3. 
The participation of Dakota Bay and the Chief Engineer did not significantly delay the 
proceedings. There is no evidence that the Association was prejudiced by either Dakota 
Bay's or the Chief Engineer's participation. 

The Board correctly concluded that Dakota Bay was a necessary, original party that was 
not required to file a petition to participate. The Board further correctly concluded that the Chief 
Engineer was a party to the action and also filed a timely petition to participate. 

3. Representation by the Attorney General's Office 

The Association asserts that the representation by separate attorneys under the employ of 
the Attorney General's Office of both the Board and the Chief Engineer is a conflict of interest 
resulting in violation of the Association's right to due process. 

While the Association concedes that an administrative agency can both prosecute and 
adjudge a dispute by virtue of the South Dakota Supreme Court's holding in Romey v. Landers, 
392 NW2d 415,420 (SD 1986), it objects to the Attorney General's representation of both the 
prosecutor and adjudicator. SDCL 46-2-4 and 46-2-4.1 provide the Attorney General has an 
obligation to represent both the Board and the Chief Engineer. 

To the extent that the attorney general is not a party to an action or personally 
interested in a private capacity, the attorney general may represent opposing state 
agencies in a dispute. Thus, unlike conflict of interest rules governing the conduct 
of lawyers representing private clients, the attorney general is not necessarily 
prohibited from representing governmental clients whose interests may be adverse 
to each other. 

7 Am. Jur. 2d Attorney General § 19 (West 2024)(internal citations omitted). 

As argued by the Chief Engineer, " .. .it has also been stated that, due to the attorney 
general's statutorily mandated role in the state legal system, the rules of professional conduct 
cannot be mechanically applied to the attorney general's office." 7 Am. Jur. 2d Attorney General 
§ 17 (West 2024) citing Chun v. Board of Trustees of Employees' Retirement System of State of 
Hawaii, 87 Haw. 152, 952 P.2d 1215, 124 Ed. Law Rep. 1074 (1998); . State ex rel. Com'r of 
Transp. v. Medicine Bird Black Bear White Eagle, 63 S.W.3d 734 (Tenn. Ct. App. 2001) and 
Attorney General v. Michigan Public Service Com'n, 243 Mich. App . 487, 625 N.W.2d 16 
(2000). 

The Board correctly concluded the Attorney General's Office may properly represent 
both the Chief Engineer and the Board in this proceeding. 

In the Matter of Water Permit Application No. 8744-3, Dakota Bay, LLC 63CIV23-172 

The Association appeals from a decision of the Board granting a water permit submitted 
by Dakota Bay arguing there is not substantial evidence to support the Board' s determination 
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pursuant to SDCL 46-2A-9 as the Board failed to review soil reports, construction plans, and/or 
detailed specifications with respect to the proposed construction. 

1. SDCL 46-2A-9 criteria 

Dakota Bay submitted Water Permit 8744-3 for a proposed canal project. The proposed 
project requested one time use of well ground water of 20.61 acre-feet to fill the canal with a 
continuing yearly appropriation of 7.99 acre-feet of ground water. The Chief Engineer 
recommended approval of the permit. A contested hearing was held. The Board approved the 
permit subject to the Chief Engineer's recommended qualifications and entered Findings of Fact, 
Conclusions of Law and Decision. 

SDCL 46-2A-9 provides as follows: 

A permit to appropriate water may only be issued if there is reasonable 
probability that unappropriated water is available for the applicant's proposed use, 
the proposed diversion can be developed without unlawful impairment of existing 
domestic water uses and water rights, the proposed use is a beneficial use, and the 
permit is in the public interest as it pertains to matters of public interest within the 
regulatory authority of the Water Management Board as defined by§§ 46-2-9 and 
46-2-11. 

The Association appeals the Board's findings of fact which are reviewed under the 
clearly erroneous standard. News Am. Mktg. supra. Its decision will be upheld unless this court 
is left with a definite and firm conviction that a mistake has been committed. Id. 

A. Reasonable probability unappropriated water is available for use. 

The Board received the testimony ofNakaila Steen, a natural resources engineer with 
Water Rights, who performed a technical review of the application and was qualified as an 
expert by the Board. Ms. Steen opined that based upon information regarding recharge to the 
aquifer, existing water rights, and the observation well data, there is sufficient unappropriated 
water available to satisfy the use sought by Dakota Bay. 

The Association has failed to show that the finding was erroneous. 

B. Proposed use would not impair existing domestic water uses and rights. 

Mr. Michael Chicoine, who sought the application on behalf of Dakota Bay, testified as 
to his plans to construct a canal stemming off McCook Lake to provide lake access for current 
and future residents as well as the public. Mr. Chicoine testified as to the construction of the 
canal including an 18-inch fat, clay liner. 

Ms. Steen further testified that the nearest existing domestic well is owned by Mr. 
Chicoine of Dakota Bay, LLC; the next nearest domestic well is .3 miles northwest of the 
proposed point of diversion; the nearest existing water rights are three separate water 
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rights/permits each located approximately one mile from the proposed point of diversion; and the 
nearest observation well is .6 miles from the proposed point of diversion. Ms. Steen testified that 
because of the qualities of the Missouri: Elk Point aquifer, the area of the proposed point of 
diversion and small volume requested, there is a reasonable probability that the application could 
be developed without unlawful impairment to existing domestic uses and water rights. The 
record established that, in fact, the point of diversion proposed has been operated with the same 
rate of diversion under an irrigation permit for nearly 20 years without complaint. 

While the GFP provided testimony that it had concern that if the canal liner were to dry 
out, its integrity and ability to reduce seepage would be compromised and the Association 
provided testimony that it would bear the burden of filling the canal should Mr. Chicoine' s well 
fail or water is not pumped under the proposed appropriation, the continuing appropriation 
addresses those concerns. 

The Board determined there is a reasonable probability that unappropriated water is 
available for the proposed use and there will be no unlawful impairment of existing domestic 
water uses and water rights. 

The Association has failed to show that the finding was erroneous. 

C. Proposed use would be a beneficial use in the public interest. 

SDCL 46-1-6(3) defines beneficial use: 

"Beneficial use," any use of water within or outside the state, that is reasonable 
and useful and beneficial to the appropriator, and at the same time is consistent 
with the interests of the public of this state in the best utilization of water supplies. 

While "public interest" is not defined in SDCL 46-1-6, the Association does not seem to 
dispute that greater access to the public for recreation activities is in the public interest.2 

Instead, the Association argues the viability of the project precludes a determination that such is 
in the public's best interests . 

The South Dakota Supreme Court has ruled that public interest review should include 
whether a proposed project will flood and damage neighboring property. Dekay v. U S. Fish & 
Wildlife Serv., 524 N.W.2d 855, 859 (S.D. 1994). Thus, the viability of the canal is a relevant 
consideration under public interest review. Here, the Board found the expert testimony 
established that the given the nature of proposed point of diversion and relative small volume 
requested by the application, there is a reasonable probability that the application could be 
developed without unlawful impairment to existing domestic uses and water rights. FOF #1 9. 
This finding satisfies the requirement of determining whether the proposed project will damage 
neighboring property or interests and is correctly found. 

The Board found that the proposed use for recreation, to fill the proposed canal and 
replace losses due to evaporation or seepage constitutes a beneficial use in the public interest. 

2 See ARSD 7 4:51:03:01 which defines beneficial use of South Dakota streams t o include recreation. 
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The Association has failed to show that these findings were erroneous. 

The court is not left with a definite and firm conviction that a mistake has been 
committed in regard to any of the Board's findings as to approval of the permit. 

2. Quashing of Subpoena 

The Association claims as additional error that the Board's incorrectly quashed the 
Association's subpoenas to GFP and DANR. 

The clear language of both SDCL 15-6-45(a) and SDCL 1-26-19.1 supports the 
Association's position that the subpoenas were validly issued by its attorney without leave of the 
Board. The Association failed, however, to effect service pursuant to SDCL 15-6-45( c) making 
the Board's decision to quash valid on that basis alone.3 In addition, even if the Board's 
determination quashing the subpoenas was error, the Association did not establish prejudice as a 
result. The Association could have, and did, move the Board for issuance of subpoenas pursuant 
to the Board's construction of the procedural requirements. Further, the Association called a 
witness at hearing pursuant to subpoena. 

The Board correctly quashed the subpoenas pursuant to motion. Even if that 
determination was in error, the Association was not prejudiced thereon. 

In conclusion, the Board correctly determined no water right permit is required for the 
Dakota Bay canal construction, allowed the intervention of Dakota Bay and the Chief Engineer 
and did not require disqualification of legal counsel. Accordingly, the Board's determinations in 
63CIV23-17 lare affirmed. Further, as the Board correctly determined Dakota Bay's water use 
will be beneficial and in the public interest and quashed subpoenas not served, the 
determinations by the Board in 63CIV23-172 are affirmed. 

Counsel for Dakota Bay may submit Orders in accordance with this memorandum 
opinion incorporating it by reference. 

Circuit Court Judge 

3 SDCL 15-6-45(c) provides the subpoena shall be served in the same manner as a summons except no 
service by publication is authorized. SDCL 15-6-5(b), the statute allowing service on a party's attorney, 
provides 15-6-5 does not apply to service of a summons or process for contempt. Accordingly, the subpoena 
must be personally served to be effective. Service on the administrative assistant is ineffect ive as is mailing to 
counsel. SDCL 15-6-4(d)(5); 15-6-4(d)(6); 15-6-4(e). 
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STATE OF SOUTH DAKOTA 

COUNTY OF UNION 

IN THE MATTER OF MCCOOK 
LAKE RECREATION AREA 
ASSOCIATION'S PETITION FOR 
DECLARATORY RULING 
REGARDING APPROPRIATIVE 
PERMITS AND SHORELINE 
ALTERATIONS 

) 
) ss 
) 

) 
) 
) 
) 
) 
) 
) 

----------) 

IN THE MATTER OF WATER 
PERMIT 
APPLICATION NO. 8744-3, 
DAKOTA BAY, LLC 

) 
) 
) 
) 
) 

IN CIRCUIT COURT 

FIRST JUDICIAL CIRCUIT 

Case No. 63CIV23-l 71 
Case No. 63CIV23-172 

NOTICE OF ENTRY OF ORDER 

NOTICE HEREBY GIVEN that attached hereto and incorporate herein is a copy of the 

Final Decision and Order in the above-title action, the original of which was entered by the 

Honorable Tami Bern on July 17, 2024, and filed in the office of the Clerk of the First Judicial 

Circuit, Union County, at Elk Point, South Dakota. 

Dated this 19th day of July 2024. 

GUNDERSON, PALMER, NELSON 
& ASHMORE, LLP 

By: /s/ Stacy R. Hegge 
Stacy R. Hegge 
111 W. Capitol Ave, Suite 230 
Pierre, SD 57501 
Phone: (605) 494-0105 
Email: shegge@gpna.com 

Attorneys for Dakota Bay, LLC and 
Aiichael Chicoine 

App. P. 085 
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CERTIFICATE OF SERVICE 

I certify that on July 19, 2024, a true and correct copy of the NOTICE OF ENTRY OF 
ORDER was electronically filed and served upon the following individuals through South 
Dakota's Odyssey File and Serve Portal: 

Jennifer L. Verleger 
South Dakota Attorney 
General's Office 
1302 East Highway 14, Suite I 
Pierre, SD 57501 
jennifer. verleger@state.sd. us 
atgservice@state.sd. us 

Attorneys for Chief Engineer and 
Water Rights Program, DANR 

David Briese 
John M. Hines 
Crary Huff, P.C. 
329 Pierce Street, Suite 200 
Sioux City, IA 51101 
jhines@craryhuff.com 
dbriese@craryhuff.com 

Attorneys for McCook Lake 
Recreation Area Association 

Isl Stacy R. Hegge 
Stacy R. Hegge 
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STATE OF SOUTH DAKOTA 

COUNTY OF UNION 

IN THE MA TIER OF MCCOOK 
LAKE RECREATION AREA 
ASSOCIATION'S PETITION FOR 
DECLARATORY RULING 
REGARDING APPROPRIATIVE 
PERMITS AND SHORELINE 
ALTERATIONS 

) 
) ss 
) 

) 
) 
) 
) 
) 
) 
) 

--------------) 
IN THE MA TIER OF WATER 
PERMIT 
APPLICATION NO. 8744-3, 
DAKOTA BAY, LLC 

) 
) 
) 
) 
) 

IN CIRCUIT COURT 

FIRST JUDICIAL DISTRICT 

Case No. 63CIV23-171 
Case No. 63CIV23-172 

FINAL DECISION AND ORDER 

Pursuant to SDCL 1-26-36, it is hereby ORDERED that the Memorandum Decision filed 

on July 2, 2024 is incorporated by reference; it is further 

ORDERED that the South Dakota Department of Agriculture and Nah1ral Resources Water 

Management Board' s (Board's) Findings of Fact, Conclusions of Law, and Decision in 63CIV23-

l 71 is affinned; it is further 

ORDERED that the Board's Findings of Fact, Conclusions of Law, and Decision in 

63CIV23-l 72 is affinned; it is further 

ORDERED that the stay of proceedings is lifted in light of this Court's final decision, and 

Judgment is hereby entered accordingly. 

Attest: 
Meyer, Laura 
Clerk/Deputy 

7/17/2024 2:00:11 PM 

BY THE COURT: 

Honorable Tarri'i Bern 
Circuit Court Judge 

Filed on:07/17/2024 Union County, South Dakota 63CIV23-0001APP· P. 087 
Filed: 7/19/2024 3:41 PM CST Union County, South Dakota 63CIV23-000172 



STATE OF SOUTH DAKOTA 

COUNTY OF UNION 

SUPREME COURT 
STATE OF SOUTH DAKOTA 

FILED 

SEP - 6 2024 
~.,{J-~IN CIRCUIT COURT 

) Clerk FIRST JUDICIAL CIRCUIT 

IN THE MATTER OF WATER PERMIT 
APPLICATION NO. 8744-3, DAKOTA 
BAY,LLC 

63CN23-172 

NOTICE OF REVIEW 

To: David Briese & John Hines, attorneys for McCook Lake Recreation Area 
Association; Stacy Hegge & Dean Fankhauser, attorneys for Dakota Bay, 
LLC and Michael Chicoine: 

Please take notice that the Respondents, South Dakota Chief Engineer 

and Water Rights Program, Department of Agriculture and Natural Resources, 

will seek review of the order of the circuit court entered on the 17th day of 

July 2024, to the extent it applied the Rules of Civil Procedure to the Water 

Management Board's hearing process. 

Dated this 27th day of August 2024. 

MARTY J. JACKLEY 
ATIORNEY GENERAL 

Jennifer L. Verleger 
Assistant Attorney General 
1302 East Highway 14, Suite 1 
Pierre, South Dakota 57501 
Telephone: {605) 773-2243 
Email: Jennifer.Verleger@state.sd.us 
Attorneys for South Dakota Chief Engineer 
and Water Rights Program 

Filed: 9/6/2024 8:56 AM CST Supreme Court, State of South Dakota #30796 



CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and correct copy of the 

Notice of Review was filed electronically by the undersigned through the 

Odyssey File & Serve system with the above captioned court which caused said 

documents to be served by electronic means on: 

David C. Briese 
John M. Hines 
Crary Huff, P.C. 
329 Pierce Street, Suite 200 
Sioux City, IA 51102 
Telephone: (712) 277 -5461 
Email: dbriese@crazyhuff.com 
Email: jhines@cracyhuff.com 
Attorneys for McCook Lake 
Recreation Area Association 

Stacy R. Hegge 
Gunderson, Palmer, Nelson & 
Ashmore LLP 
111 West Capitol Ave, Suite 230 
Pierre, SD 57501 
Telephone: (605) 494-0105 
Email: shegge@gpna.com 
Attorney for Dakota Bay, LLC and 
Michael Chicoine 

By Email Only: 
Dean Fankhauser 
Tigges, Bottaro & Lessmann, LLP 
P.O. Box 1557 
Sioux City, IA 51102 
Telephone: (712) 252-3226 
Email: dfankhauser@siouxcitylawyers .con 
Attorney for Dakota Bay, LLC and 
Michael Chicoine 

on this 27th day of August 2024. 

sctjlv Dakota Bay, LLC - Notice of Review (mn) 

Jennifer L. Verleger 
Assistant Attorney General 
Attorneys for Sou th Dakota Chief Engineer 
and Water Rights Program 
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SUPREME COURT 
STATE OF SOUTH DAKOTA 

FILED 

SEP - 6 2024 
IN THE SUPREME COURT 

STATE OF SOUTH DAKOTA 
~,4~ 

Clerk 

MCCOOK LAKE RECREATION AREA 
ASSOCIATION, 

Appellant, 

v. 

DAKOTA BAY, LLC, MICHAEL 
CHICOINE, AND THE SOUTH 
DAKOTA DEPARTMENT OF 
AGRICULTURE AND NATURAL 
RESOURCES, CHIEF ENGINEER 
AND WATER RIGHTS PROGRAM, 

Appellees. 

) No. __ _ 
) 
) 
) APPELLEES SOUTH DAKOTA 
) DEPARTMENT OF AGRICULTURE 
) AND NATURAL RESOURCES, CHIEF 
) ENGINEER AND WATER RIGHTS 
) PROGRAM~ 
) DOCKETING STATEMENT 
) 
) 
) 
) 
) 

SECTION A. TRIAL COURT 

1. The circuit court from which the appeal is taken: First Circuit 

2. The county in which the action is venued at the time of appeal: Union 

3. The name of the trial judge who entered the decision appealed: 
Judge Tami A. Bern 

PARTIES AND ATIORNEYS 

4. Identify each party presently of record and the name, address, and phone 
number of the attorney for each party. 

Filed: 9/6/2024 8 :56 AM CST Supreme Court, state of South Dakota #30796 



SECTION B. TIMELINESS OF APPEAL 

(If section B is completed by an appellee filing a notice of review pursuant to 
SDCL 15-26A-22, the following questions are to be answered as they may apply 
to the decision the appellee is seeking to have reviewed.) 

1. The date the judgment or order appealed from was signed and filed by the 
trial court: July 17, 2024 

2. The date notice of entry of the judgment or order was seived on each party: 
July 19, 2024 

3. State whether either of the following motions was made: 

a. Motion for judgment n.o.v., SDCL 15-6-50(b): _Yes _K_No 

b. Motion for new trial, SDCL 15-6-59: _Yes __K_No 

NATURE AND DISPOSITION OF CLAIMS 

4. State the nature of each party's separate claims, counterclaims or cross
claims and the trial court's disposition of each claim (e.g., court trial, jury 
verdict, summary judgment, default judgment, agency decision, 
affirmed/reversed, etc.). 

Circuit court review of agency decision (Water Management Board) 
affrrmed. 

5. Appeals of right may be taken only from final, appealable orders. See 
SDCL 15-26A-3 and -4. 

a. Did the trial court enter a final judgment or order that resolves all of 
each party's individual claims, counterclaims, or cross-claims? 
....X. Yes No 

b. If the trial court did not enter a final judgment or order as to each 
party's individual claims, counterclaims, or cross-claims, did the 
trial court make a determination and direct entry of judgment 
pursuant to SDCL 15-6-54(b)? Not applicable. _Yes_ No 
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6. State each issue intended to be presented for review. (Parties will not be 
bound by these statements.) 

1. Whether the rules of civil procedure apply to the Water Management 
Board's proceedings and handling of the proposed subpoenas. 

Dated this 27th day of August 2024. 

MARfY J. JACKLEY 
ATIORNEY GENERAL 

/J/..Tennifor L Verleger 
Jennifer L. Verleger 
Assistant Attorney General 
1302 East Highway 14, Suite 1 
Pierre, South Dakota 57501 
Telephone: (605) 773-2243 
Email: Jennifer.Verleger@state.sd.us 
Attorneys for South Dakota Chief Engineer 
and Water Rights Program 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and correct copy of 

Appellees South Dakota Department of Agriculture and Natural Resources, Chief 

Engineer and Water Rights Program's Docketing Statement was filed 

electronically by the undersigned through the Odyssey File & Serve system 

with the above captioned court which caused said documents to be,served by 

electronic means on: 

David c. Briese 
John M. Hines 
Crary Huff, P.C. 
329 Pierce Street, Suite 200 
Sioux City, IA 51102 
Telephone: (712) 277-5461 
Email: dbriese@craryhuff.com 
Email: jhines@craryhuff.com 
Attorneys for McCook Lake 
Recreation Area Association 

Stacy R. Hegge 
Gunderson, Palmer, Nelson & 
Ashmore LLP 
111 West Capitol Ave, Suite 230 
Pierre, SD 57501 
Telephone: (605) 494-0105 
Email: shegge@gpna.com 
Attorney for Dakota Bay, LLC and 
Michael Chicoine 

By Email Only: 
Dean Fankhauser 
Tigges, Bottaro & Lessmann, LLP 
P.O. Box 1557 
Sioux City, IA 51102 
Telephone: (712) 252-3226 
Email: dfankhauser@siouxcity lawyers.con 
Attorney for Dakota Bay, LLC and 
Michael Chicoine 

on this 27th day of August 2024. 

sctjlv Dakota Bay, LLC - Docketing Statement (mn) 

oc[ent1,i/er L. Verleg:er 
Jennifer L. Verleger 
Assistant Attorney General 
Attorneys for South Dakota Chief Engineer 
and Water Rights Program 
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IN THE SUPREME COURT 
OF THE 

STATE OF SOUTH DAKOTA 

IN THE MATTER OF WATER PERMIT 
APPLICATION NO. 8744-3, DAKOTA 
BAY, LLC 

Appeal No. 30796 

APPELLEE DAKOTA BAY, LLC'S 
JOINDER OF APPELLEE SOUTH 

DAKOTA DEPARTMENT OF 
AGRICULTURE AND NATURAL 

RESOURCES, CHIEF ENGINEER AND 
WATER RIGHTS PROGRAM'S 

(COLLECTIVELY CHIEF 
ENGINEER'S) LEGAL ISSUE RAISED 
THROUGH THE CHIEF ENGINEER'S 

NOTICE OF REVIEW 

Appellee Dakota Bay, LLC, through its undersigned legal counsel, hereby joins in 

Appellee South Dakota Department of Agriculture and Natural Resources, Chief Engineer and 

Water Rights Program's (collectively Chief Engineer's) position and argument on the legal issue 

raised through the Chief Engineer's Notice of Review, specifically Issue II, as set forth on pages 

17 through 19 of the Chief Engineer's Brief filed December 30, 2024. 

Respectfully submitted this 27th day of January, 2025. 

GUNDERSON, PALMER, NELSON 
& ASHMORE, LLP 

Isl StacyR. Hegge 
Stacy R. Hegge 
111 W Capitol Ave, Ste 230 
Pierre, SD 57501 
Telephone: (605) 494-0105 
Telefax: (605) 342-9503 
Email: shegge@gpna.com 

TIGGES, BOTTARO & LESSMANN, 
LLP 

Isl Dean A. Fankhauser 
Dean A. Fankhauser (Pro Hae Vice) 
613 Pierce Street; PO Box 1557 
Sioux City, IA 51101 
Telephone: (712) 252-3226 
Fax: (712) 252-4873 
DFankhauser@SiouxCityLawyers.com 

ATTORNEYS FOR APPELLEE 
DAKOTA BAY, LLC 

Filed: 1/27/2025 12:32 PM CST Supreme Court, State of South Dakota #30796 



CERTIFICATE OF SERVICE 

The Undersigned hereby certifies that on January 27, 2025, I electronically served the 
foregoing using the Odyssey File and Serve system upon the following individuals: 

David C. Briese 
John M. Hines 
Crary Huff, P.C. 
329 Pierce Street, Suite 200 
Sioux City, IA 51101 
dbriese@craryhuff.com 
jhines@craryhuff.com 
Attorneys for McCook Lake 
Recreation Area Association, 
Appellant 

Jennifer L. Verleger 
Assistant Attorney General 
1302 East Highway 14, Ste. 1 
Pierre, SD 57501 
Jennifer. verleger@state.sd. us 
atgservice@state.sd. us 
Attorneys for South Dakota Chief 
Engineer and Water Rights Program, 
Appellees 

Dean A. Fankhauser (Pro Hae Vice) 
Tigges, Bottaro & Lessmann, LLP 
613 Pierce Street 
Sioux City, IA 51101 
DFankhauser@SiouxCityLawyers.com 
Attorneys for Dakota Bay, LLC 
Appellee 

By: Isl StacyR. Hegge 
Stacy R. Hegge 
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