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FPRELIMINARY STATEMENT
In this brief, Defendant and Appellee, Gary Dean Ogden, Jr., will be referred to as
“Ogden.” Plaintiff and Appellant, State of South Dakota, will be referred to as “State.”

References to pertinent documents will be designated as follows:

Betiled Baoord o oocuiaaivi Gasaidiadeiin SR [page]
Transcrpt ............c000000iieeseoeo o T [pagefline number]
PAPDEIR i e A A Appx. [corresponding number]

JURISDICTIONAL STATEMENT
This 1s an appeal of an Order Granting a Motion to Dismiss entered by the
Honorable Kasey Sorensen, Magistrate Court Judge, First Judicial Circuit, Union County,
South Dukota. The Order was entered on January 13, 2025, SR 99, On February 18,
20235, the State filed the Notice of Entry of Order, SR 105-106. The State filed its Petition
for Permission to Appeal in & timely manner on February 27, 2025, On April 4, 2025, this
Court enteredd an Order Granting Petition for Discretionary Appeal. SR 109, This Court

has jurisdiction to hear this appeal under SDCL § 23A-32-5.



STATEMENT OF LEGAL ISSUES AND AUTHORITIES
The broad issues before this Court are;

A WHETHER THE MAGISTRATE COURT ERRED AND ABUSED ITS
DISCRETION WHEN IT DISMISSED THE INFORMATION.

The magistrate court erred and abused its discretion when it dismissed the charges
based upon its pre-trial factual determination regarding venue, and its holding that the
court lacked subject-matter jurisdiction.

Relevant Cases and Statutes:

State v. Haaxe, 446 N.W.2d 62(5.D. 1989)

State v. Oxborn, 155 Ind, 385, 58 N.E. 491(1900)
State v. Springer-Ertl, 1997 5.D. 128, 570 N.W.2d 39
Stare v. Thomason, 2015 8.D. 90, 872 N.W.24 70
SDCL § 23A-8-2

B. WHETHER THE MAGISTRATE COURT ERRED IN RULING THAT
THE SOUTH DAKOTA-NEBRASKA BOUNDARY COMPACT,
CODIFIED IN SDCL § 1-2-8, FEDERALLY PREEMPTS SDCL §§ 41-15-2
AND 42-8-67.

The magistrate court erred in ruling that the South Dakota-Nebraska Boundary
Compact, codified in SDCL § 1-2-8, federally preempts SDCL §§ 41-15-2 and 42-8-67.

Relevant Cases and Statutes:

New Yorkv. New Jersey, 598 U.5, 218 143 5, Ct. 918, 215 L. Ed. 2d 208 (2023),
Parks v. Cooper, 2004 5.D. 27, 676 N.W.2d 823,

State v. Bettelvoun, 2022 8.D. 14, 129, 972 N.W.2d 124, 133

United States v, State of Oregun, 295 U.5. 1, 14, 55 S. CL 610, 615, 79 L. Ed.
1267 (1935)

IUSCA 511

SDCL § 1-2-8

SDCL § 41-15-2

SDCL § 42-8-67

STATEMENT OF CASE
On August 23, 2024, Ogden was charged by an Information with the following
criminal offenses: Count 1A - Boating Under the Influence in violation of SDCL § 42-8-
45(1); Count 1B - Boating Under the Influence in violation of SDCL § 42-8-45(2); Count
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2 - Boat Lights Required in violation of SDCL § 32-3A-1(1); Count 3 - Obstructing Law
Enforcement in violation of SDCL § 22-11-6; and Count 4 - Resisting Arrest in violation
of SDCL § 22-11-4(2). SR 9-12; Appx. 6-9,

On September 23, 2024, Ogden filed a Motion to Dismiss For Lack of
Jurisdiction pursuant to SDCL § 23A-8-2. SR 13-17; Appx. 10-14. Ogden alleged, inter
alia, that the officer’s initial stop took place on the Nebraska side of the Missouri River
and, thus, outside the junisdiction of South Dakota. /4. On October 10, 2024, the State
filed a brief in response, arguing that Ogden’s Motion should be denied because the
Information was valid on its face and noting that the magistrate court may not inquire
into the sufficiency of the evidence. SR 19-24; Appx. 15-20. The State further argued that
South Dakota has concurrent jurisdiction over the Missoun River. SR 20-23; Appx. 16-
19. Ogden filed a Reply Brief on November 1, 2024. SR 25-28; Appx. 21-24.

A hearing on Ogden’s Motion was held on November 15, 2024, SR 30, 40. At
that time, over objections from the State, the trial court proceeded to hear testimony from
the arresting officer, Josh Vanden Bosch. SR 42-46, 56-78; T 3-7, 1n. 23 (T 3) - In. 2 (T-
Thand T 17-39, In. 20 (T 17)— In. 4 (T 39); Appx. 25-53,

On December 6, 2024, the trial court issued its Memorandum Opinion granting
Ogden’s Motion to Dismiss, SR 30-34; Appx. 54-58. In issuing its Opinion, the trial court
relied in part upan this Court’s decision in Afone v. Brunseh, Inc,, 2019 $.D. 41, 11,
931 N.W.2d 707, 710-11 (internal citations and quotations omitted) saying,
“Jurisdictional issues, whether they involve guestions of law or fact, are for the court to
decide,” SR 31; Appx. 55, Additionally, the court held that, “To resolve the question, the

court may hold hearings, consider live testimony, or review affidavits and documents.”



fd. The court considered the evidence presented by the Defendant and made a factual
determination where the arrest and observation of beating ocourred. /d. The court noted
that the State has the burden to establish jurisdiction and that the State failed to submit
any evidence establishing where the relevant events occurred. SR 24; Appx. 58. The
court held that the South Dakota-Nebraska Boundary Compact (codified in 8DCL § 1-2-
8) was a federal law that preempted SDCL §8 41-15-2 and 42-8-67. SR 33; Appx. 57.
Om December 20, 2024, Ogden filed his Proposed Order granting Motion to
Dismiss and Findings of Fact and Conclusions of Law (“FOF and COL™). SR %4. On
Jamuary 3, 2025, the Swate objected to Ogden’s proposed FOF and COL and concurrently
proposed alternative FOF and COL that same day. SR 82-93; Appx. 59-70. The trial
court subsequently entered its FOF and COL and Order Granting Dismissal on January
13, 2025. SR 96-99; Appx. 71-74. The State also filed its initial Notice of Appeal on
Jamuary 22, 2025 (Appeal No. 30984). SR 100-104; Appx. 75-76. This Court entered an
Order dismissing Appeal No. 30984 on February 10, 2025. SR 107-108; Appx. 77.
Notice of Entry of the trial court’s Order Granting Dismissal was filed and served on
February 18, 2025 SR 105-106; Appx. 78-79, The State then filed its Petition for
Discretionary Appeal in a timely manner on February 27, 2025, and this Count
subsequently entered an Order granting the same on April 4, 2025, SR 109; Appx. 80,

Accordingly, this Brief follows.

STATEMENT OF FACTS
On July 27, 2024, at approximately 9:30 p.m., South Dakota Conservation Officer
Josh Vanden Bosch initiated a stop of a boat on the Missouri River due to the boat

operating after sunset without proper navigation lights. SR 4 and 59; T 20, In. 13-20;



Appx. 2 and 34. The boat was being operated by Ogden. SR 4 and 59; T 20, In, 17-20;
Appx. 2 and 34, According to the Probable Cause Statement executed by Officer Vanden
Bosch:

1{WCO Josh Vanden Bosch) stopped & boat on the Missouri River in Union

County for operating the boat after sunset without proper navigation lights

at approximately 9:30pm (well past dark). The operator of the boat, later

identified as GARY OGDEN, was straggling to pull his boat to the center

of the niver, OGDEN's speech was very slurred and slow. We eventually

tied up to the boat, which had a large amount of empty beer cans in the

bottom of the boat. There was a strong odor of alcoho! coming from

OGDEN. OGDEN's eyes were watery and bloodshot, and his balance was

very unsteady. QOGDEN was having difficulty standing. There was an open

Miller Lite in the drivers cupholder.

SR 4; Appx, 2.

Approximately 20 minutes after the initial encounter, including Ogden resisting
geiting into the patrol boat during which time Officer Vanden Bosch had to “jump into
OGDEN's boat and physically grab him|.]”, Ogden was arrested for the public offense of
operating a boat under the influence, among other charges. SR 1-4; Appx. 1-2. Ogden
was transported to the Union County Jail. SR 4; Appx. 2. Officer Vanden Bosch executed
two Uniform Summons and Complaints alleging that Ogden committed the offenses of
Boating Under the Influence (SDCL § 42-8-45), Operating Boat without Navigation
(ARSD 41:04:05:18), Obstruction Law Enforcement (SDCL § 22-11-6) and Resisting
Arrest {SDCL § 22-11-4) SR 1-2. Officer Vanden Bosch exccuted a Probable Cause

Statement in conjunction with the Uniform Complaints, SR 3-4; Appx, 1-2.

STANDARD OF REVIEW
This Court reviews a trial court’s grant of & motion to dismiss an indictment under
an abuse of discretion standard. State v. Fame, 2003 5.D. 31, 7 &, 659 N.W.2d 380, 383.

However, “the trial court's review of an indictment is limited by statute,” Srate v,

5



Carothers, 2006 $.D. 100, 8, 724 N.W.2d 610, 615. Consequently, when determining if

the trial court abused its discretion, this Court must engage in statutory interpretation.

“Statutory interpretation and application are questions of law and are reviewed by this

Court under the de novo standard of review.” State v. Miranda, 2000 5.D, 105,19 14, 776

N.W.2d 77, 81 (internal citations omitted). In a de nove review, no deference is given to

the trial court’s decision. Thom v. Barnert, 2021 8.1, 65,9 13, 967 N.W.2d 261, 267.
ARGUMENT

A, THE MAGISTRATE COURT ERRED AND ABUSED ITS DISCRETION
WHEN IT DISMISSED THE INFORMATION.

The magistrate court erred and abused its discretion when it dismissed the charges
based upon its pretrial factual determination regarding venue, and its holding that the
court lacked subject-matter jurisdiction. In doing so, it relied upon this Court’s decision
i Alene v. Brunsch, Inc., 2019 8.D. 41,911, 931 N.-W.2d 707, 71011, a case
concerning a civil tort claim. In that case, the question of subject matter jurisdiction
rested upon the rules of civil procedure: SDCL § 15-6-12(b){(1). Here, however, the
magstrate court is bound by the Rules of Criminal Procedure: SDCL § 23A-8-2. SDCL
§ 23A—8-2 provides the specific grounds upon which a trial court may dismiss an
indictment or information. This statute provides:

Upon motion of a defendant made pursuant to subdivision 23A-8-3 (1), (2)
or {3), the court must dismiss an indictment or information in any of the following
cases:

{1})  When it is not found, endorsed, and presented or filed as
prescribed by this title;

{2)  When the names of the witnesses are not inserted at the foot of the
indictment or information or endorsed thereon;

{3}  When it does not substantially conform to the requirements of this
title;

(#)  When more than one offense is charged in a single count;

(5}  When it does not describe a public offense;



(6)  When it contains matter which, if true, would constitute a legal
justification or excuse of the offense charged, or other bar w the prosecution;

(7)  When the grand jury which filed the indictment had no legal
authority to inquire into the offense charged because it was not within the
jurisdiction of the grand jury or because the cowrt was without jurisdiction of the
offense charged;

(8)  When a person was permitied to be present during the session of
the grand jury while the charge embraced in the indictment was under
consideration, except as provided in § 23A-5-11; or

(9)  When 2 defendant charged by information did not have or waive a
preliminary hearing before the information was filed.

These nine grounds for dismissal of an indictment are exclusive, State v, Fatne, 2003
5.1, 31,9 14, 65% N.W.2d 380 at 383-4; Stave v. Springer-Ered, 1997 5D, 125,97, 570
N.W.2d 39, 40-1,

This Court has consistently held that, “the trial court cannot inguire into the
tegality or sufficiency of the evidence upon which an indictment is based when
considering a dismissal under SDCL § 23A-8-2." Springer-Ertl, 570 N.W.2d at 40-1;
See also State v. Dorhout, 513 N.W 2d 390, 392 (5.D. 19%4); Staie v. Schladweiler, 436
N.W.2d 851, 854 (S.D. 1989Y; Srate v. Hoekstra, 286 N.W.2d 127, 128 {8.D. 1979); see
also Costello v. United States, 350 U8, 359, 76 5.CL. 406, 100 L. Ed. 397 {1956). Rather,
“[an indictment returned by a legally constituted and unbiased grand jury, like an
information drawn by the prosecutor, if valid on its face, is enough to call for trial of the
charge on the merits.” State v. Cameron, 1999 8.0, 70, 596 N.W.2d 49, 52.

This Court has held that “[sJubject-matter jurisdiction entails the power of a court
to hear a case, determine the facts, apply the law, and set a penalty.” State v. Haase, 446
N.W.2d 62, 64 (S.D. 1989) (quoting Zelenka v. State, 83 Wis.2d 601, 266 N.W.2d
279 (1978)). The magistrate court has subject matter urisdiction to try and determine all

cases of misdemeanors. SDCL § 16-12B-11, This jurisdiction is determined by the



indictment. State v. Sanders, 2016 8.D. 32,9 5, 878 N.W.2d 105, 107 {citing State v.
Janssen, 371 NW.2d 353, 356 (5.D. 1985) ("a valid and sufficient [indictment] confers
subject matter jurisdiction upon the court."); State v. Osborn, 155 Ind. 385, 58 NLE. 491,
493 (1900) ("jurisdiction over the subject-matter of the offense charged depends upon the
allegaticns of said indictment or affidavit and information and not upon the actual facts").

Applied here, the jurisdictional question only relates to whether the magistrate
court has jurisdiction to sit as the court on the Union County charges, and it cannot be
denied that is the case. The Information in the present case charges that the Detendant
“on or about the 27 day of July, 2024, in the County of Union, State of South Dakota. ..,
did commit the public offense of Boating Under Influence.” The charges listed in the
Information are alleged to have occurred in Union County, the Information was found,
endorsed, and presented or filed as prescribed by Title 23 A ef seg. of South Dakota
Codified Law, and as such the magistratc court had subject matter jurisdiction. See SDCL
§§ 23A erseg.; SDCL 23A-8-2.

Venue, separate from jurisdiction, “refers to the county in which the prosecution
i to be brought ™ State v. Haase, 446 N.W .2d 62, 64, (5.D. 1989) (internal citations
omitted). The State has the burden of proving proper venoe by a preponderance of the
evidence. Siate v. fwan, 2010 S.D. 92 99, 701 N, W.2d 788, 789, Venue is generally
proper in the “county in which the offense is alleged to have been commited " Haase,
446 N.W.2d at 64 {eiting 8.D. Const. Art. VL, Sec. 7; SDCL § 23A-16-3),

For a venue allegation to be sufficient, it “must appear in an indictment or
information that the offense charged was committed in the county in which the

prosecution is institated.” Haase, 446 N.'W _2d at 64 (citing SDCL § 23A-6-7(4); State v.



Jerke, 38 N.W.2d 874 (5.D. 1949)). However, no direct evidence is required to prove
venue. State v. Thomason, 2015 8.D, 90,9 28, 872 N.W.2d 70, 77 (citing State v. Green,
192 NW.2d 712, 715 (3.D. 1971)). Rather, “venue is sufficiently established *if the
circumstances and evidence tend to the conclusion in a manner satisfactory to the jury
that the place of the crime corresponds with that set forth in the information.”” Thomasen,
128, 872 N.W.2d at 77 (intemmal citations omitted), Moreover, venue is a question for the
trier of fact. See Haase, 446 N.W.2d at 65-66. SDCL § 23A-16-8 provides that, "[w]hen a
public offense is committed parily in one county and partly in another county, or the acts
or effects thereof constituting or requisite to the offense oceur in two or more counties,
the venue is in either county,”

Applied here, the magistrate court erred when it inguired into the legality or
sufficiency of the evidence and testimony when considering dismissal. The magistrate
court determined it had jurisdiction to examine the underlying facts regarding the location
where Ogden was encountered on the Missouri River in determining the question of
venue before trial, when venue is a question to be determined at trial = not pretrial. Any
inguiry into jurisdietion is limited to whether the court had jurisdiction to hear the
charged misdemeanor offenses. That inquiry is limited to the facts as alleged in the
charging document, namely in this case, the Information. See Osborn, 58 N.E, at 403,
Further, SDCL §§ 41-15-2 and 42-8-67, which will be addressed below, specifically
establish that both courts and conservation officers of this state have jurisdiction over the

entire boundary waters of this state to the further most shorelines.



B. THE MAGISTRATE COURT ERRED IN RULING THAT THE SOUTH
DAKOTA-NEBRASKA BOUNDARY COMPACT, CODIFIED IN SDCL § 1-
2-8, FEDERALLY PREEMPTS SDCL §§ 41-15-2 AND 42-8-67.

Although a decision on the first issue could be dispositive in this matter for
purposes of reversing the magistrate court’s decision and order to dismiss and remanding
the case, since the magistrate court ruled that the South Dakota-Nebraska boundary
compact, SDCL § 1-2-8, preempts SDCL §§ 41-15-2 and 42-8-67, the State respectfilly
requests this Court to examine the second issue, namely whether the courts and the
conservation officers of this state have jurisdiction over the entire boundary waters of this
state to the furthermost shorelines. SDCL §§ 41-15-2 and 42-8-67.

In 1989, South Dakota and Nebraska entered into an interstate boundary compact,
SDXCL § 1-2-8. The compact establishes a compromise boundary line between Dakota
County, Nebrasks, and Union County, South Dakota, “at the centerline of the designed
channel of the Missouri River.” d, In recognition of this compromise boundary line, the
compact states that,

“Um the effective date of this compact, the state of South Dakota hereby

relinquishes to the state of Nebraska all sovereignty over lands lying on the

Nebraska side of said compromise boundary and the state of Nebraska

hereby relinquishes to the state of South Dakota all sovereignty over lands

lying on the South Dakota side of the compromise boundary "

Id. (emphasis added).

“While contractual in nature, an interstate compact is not just a contract, but also a
federal statute enacted by Congress that preempts contrary state law.” Texas v. New
Mexico, 602 U5, 943, 949-50, 144 5, Ct. 1756, 1762, 219 L. Ed. 2d 539 (2024)
(citations omitted), However, when a compact does not address o particular issue, courts

must consider background principles of law that would have informed the parties’
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understanding when they entered the compact. New York v. New Jersey, 598 U.S. 218,
224, 143 5, Ct. 918, 924, 215 L. Ed. 2d 208 (2023).

Two background principles are central to the South Dakota-Nebraska Boundary
Compact, The first is “the background notion that a State does not easily cede its
sovereignty.” New York v. New Jersep, 598 U.S. 218, 225, 143 8. CL. 918, 925, 215 L.
Ed. 2d 208 (2023). In fact, “dominion over navigable waters and property in the so0il
under them are so identified with the sovereign power of government that a presumption
against their separation from sovereignty must be indulged, in construing. . .transfer of
sovereignty itself.” United States v. State of Oregon, 295 U 5. 1, 14, 55 8, Ct. 610, 615,
79 L. Ed. 1267 (1935).

The second principle is embedded in the first: the public trust doctrine. This Court
already recognized vears ago that “history and precedent have established the public trust
doctrine as an inherent attribute of sovereign authority.” Parks v Cooper, 2004 8D 27,1
44, 676 N.W.2d 823, 837 (citing fiinois Cent. R. Co. v. State of Niinois, 146 1).8. 387,
455, 13 8. Cr. 110, 119, 36 L. Ed. 1018 (1%92)). To that end, this Court has “recognized
the public trust doctrine’s applicability to water, independent of bed ownership.” Cooper,
T 46, 676 N.W.2d at 838. In Cooper, this court stated unequivocally, “that all waters
within South Dakota, not just those waters considered navigable under the federal test,
are held in trust by the State for the public.” Jd. 1 46, 676 N.W.2d at 819,

These two principles form the foundation for two relevant South Dekota statutes:
SDCL §§ 41-15-2 and 42-8-67. SDCL § 41-15-2 states that:

“For the purpose of enforcing any of the laws under this title and the rules

promulgated pursuant to this title, the courts of this state, and the

conservation officers of this state, have jurisdiction over the entire boundary
waters of the state, to the furthenmost shore line. Concurrent jurisdiction of
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the courts and administrative officers of the adjoining staies of Minnesota,
North Dakota, Montana, Wyoming, lowa, and Nebraska over all boundary
waters between such states and this state, and the whole of such boundary
wailers, is hereby recognized.”

SDCL § 41-15-2 (emphasis added). SDCL § 42-8-67 states that:

“For the purposes of this chapter, the courts and the conservation officers
of this state have jurisdiction over the entire boundary waters of this state
to the furthermost shorelines, The concurrent jurisdiction of the courts and
administrative officers of the adjoining states of Minnesota, North Dakota,
Maontana, Wyoming, lowa and Nebraska over all boundary waters between
those states and this state, is hereby recognized.™

SDCL § 42-8-67 (emphasis added). Additionally, federal law also recognizes concurrent
Jjurisdiction over the boundary waters:

“The consent of the Congress is given to the Stales of North Dakota, South
Dakota, Minnesota, Wisconsin, lowa, and Nebraska, or any two or more of
them, by such agreement or compact as they may deem desirable or
necessary, or as may be evidenced by legislative acts enacted by any two or
more of said States, not in conflict with the Constitition of the United States
or any law therect, to detcrmine and scitle the jurisdiction to be exercised
by said States, respectively, over offenses arising out of the violation of the
laws of any of said States upon any of the waters forming the boundary lines
between any two or more of said States, or waters through which such
boundary line extends, and that the consent of the Congress be, and the same
is, given to the concurrent jurisdiction agreed to by the States of Minnesota
and South Dakota, as evidenced by the act of the Legislature of the State of
Minnesota approved April 20, 1917, and the act of the Legislature of the
State of South Dakota approved February 13, 1917."

33 US.CA §11; Appx. 81,
The South Dakota-Nebraska Boundary Compact only addresses the ownership of
lands on either side of the compromise boundary; not ownership of the waters overlying
those lands. This is because “at times courts have found some land s located in Nebraska
and at other times the courts have found the same land as located in South Dakota.”
SDCL § 1-2-8. Consequently, issues arose refating to allotting taxes and claims to private

title by each state’s respective citizens. See Jd.

12



Thus, in order to determine ownership of the waters overlying those lands, this
Court must consider the two aforementioned backpground principles: that is, 1) that a state
does not easily cede its sovereignty, and 2) the public trust doctrine.

It 15 clear that South Dekota has not ceded its sovereignty over the boundary
waters in Union County since both SDCL §§ 41-15-2 and 42-8-67 establish concurrent
jurisdiction over alf boundary waters of the State.

This Court has consistently applied the so-called Harmonious Reading Canott in
cases such as the one present. According to that canon of construction,

“When analyzing two statutes touching upon the same subject matter, there

15 a presumption that the Legislature intended the two to coexist and that it

did not intend an absurd or unreasonable result. Even where statutes appear

to conflict, it is [the Court’s] responsibility to give reasonable constroction

to both, and if possible, to give effect to all provisions under consideration,

construing them together to make them harmonious and workable,”

State v. Bettelpoun, 2022 8.D, 14, 20, 972 N.W.2d 124, 133 (internal citations omitted);
see also Epic Sys. Corp. v. Lewis, 584 U.5. 497, 502, 138 8. Ct. 1612, 1619, 200 L. Ed.
24 889 (2018). In other words, statutes are to be construed to give effect to each statute
and so as to have them exist in harmony. State v. Woods, 361 N.W.2d 620, 622 (5.D.
1985).

Applying the Harmonious Reading Canon to the statutes at issue in the present
case, the language in SDCL § 1-2-8 can be read in harmony with SDCL §§ 41-15-2 and
42-8-67. While the language in the compact plainly concerns the land beneath the waters
of the river and not the waters themsclves, the language in SDCL §§ 41-15-2 and 42-8-67
comcemns the actual waters that make up the boundaries of the state. Consequently, South
Diakota retains its sovereignty over the boundary waters, Additionally, SDCL §§ 41-15-2

and 42-8-67 demonstrate that South Dakota takes seriously its responsibility under the

13



public trust doctrine. Both statutes establish South Dakota’s jurisdiction over the
boundary waters, specifically, to enforce the laws of the State.

This harmonious reading adheres to the presumption that the Court must give to
the State: namely, that “dominion over navigable waters and property in the soil under
them are so identified with the sovereign power of government thal a presumption against
their separation from sovereignty must be indulged, in construing. .. transfer of
sovereignty itself” United States v. State of Oregon, 298 U 8, 1, 14, 55 8. C1. 610, 615,
79 L. Ed. 1267 (1935).

Moreover, this harmonious reading would also comport with Congress’s intent as
expressed in 33 U.S.C.A. § 11. The language in that federal statute reads that “{t]he
conaent of the Congress is given to the States of North Dakota, South Dakota, Minnesoda,
Wisconsin, lowa, and Nebraska, or any two or more of them” to determine jurisdiction of
offenses over their boundary waters, The inclusion of the phrase “or any two or more of

them” suggests that any of those states could make that determination independently.

CONCLUSION
Based upon the foregoing law and argument, the State respectfully requests that
this Court reverse the magistrate court’s Memorandum Decision and Order Granting
Motion to Dismiss. The magistrate court erred and abused its discretion when it
dismissed the Information, and, moreover, both federal and state law grant South Dakota

concurrent jurisdiction over the waters of the Missouri River.

REQUEST FOR ORAL ARGUMENT
The State hereby requests oral argument on all issues and matters raised in this

appeal.
14



Dated this 19" day of May, 2025,

RESPECTFULLY SUBMITTED,

i

Nick Michels
Special Assistant Attorney General
South Dakota Game, Fish and Parks
523 E. Capitol Ave.

Pierre, SD 57501
nick.michels(@state sd us

(s/Paul Bachand

Paul Bachand

Special Assistant Attorney General
South Dakota Game, Fish and Parks
P.O. Box 1174

Pierre, 8D 57501

phachand@pirlaw. com

fsifenna Severyn

Jenna Severyn

special Assistant Attorney General
South Dakota Game, Fish and Parks
P.O.Box 1174

Pierre, 81 57501
jseveryn@pirlaw_com
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The yndersigned, attorney for Appellant, State of South Dakota, the Department
of Game, Fish, and Parks, hereby certifies that on the 19™ day of May, 2025, & true and
correct copy of Appellant’s Brief was served by Odyssey File and Serve upon:

Jacklyn M. Fox

329 Pierce Street, Ste. 200
PO Box 27

Sioux City, lowa 31102

ifox{@erarybhuff.com

and 1 original was mailed {or hand delivered) to the South Dakota Supreme Court, 500
East Capitol, Pierre, South Dakota 57501, as well as filing by electronic service in Word
format to the Clerk of the South Dakota Supreme Court at:

5 ket

Paul Bachand

Special Assistant Attormey General
South Dakota Game, Fish and Parks
P.0. Box 1174

Pierre, 8D 57501
phachandi@pirlaw. com

SCClerkBriefs{glujs.state.sd.us

Dated this 19® day of May, 2025,




CERTIFICATE OF COMPLIANCE

Paul Bachand, the attorney for Appellant, hereby certifies that the foregoing brief
meets the requirements for proportionally spaced typeface in accordance with SDCL §
15-26A-00{b) as follows:

a. Appellant’s Brief does not exceed 32 pages.

b. The body of Appellant’s Brief was typed in Times New Roman | 2-point typeface;
and

c. The body of Appellant™s Brief contains 4,382 words and 21,560 characters with
no spaces and 25,881 characters with spaces, according 1o the word and character
counting system in Microsoft Office 365 for Windows used by the undersigned.

Special Assistant Attomey General
South Dakota Game, Fish and Parks
P.O.Box 1174

Pierre, 8D 57501

pbachand@pirlaw.com
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AFFIDAVIT OF PROBAELE CAUESE FOR WARRANTLESS ARREST Page 1 of 2

STATE OF SOUTH DAKOTA IN CIRCUIT COURT
COUNTYOF  Lnion FIRST
JUDICIAL CIRCUIT
State of South Dakota, B3CRI24-000383
Paintift,
PROBABLE CAUSE
STATEMENT

ws, OQOCDEN, Gary Dean

Mame: Giary Dean OGDEN Jr. DOB: 047081975
Auddress: 565 W 3" 5t
CityState.Zip  South Sious City, NE 68776

1. lam g lew enforcement officer for the  South Dakota Game, Flsh & Parks

2, ldeclare and shall affirm under the penalties of perjury that ths probable cause statement
his been examined by me, and to the best of my knowhedge, and belief, is in &l things true
and correct
Please consider this information to determine invtial probable cause to hold the Defendant.

Dated this 27 day ol Juby

Arres Dite SDCL
07272024 42-8-45

07272024 22-11-6

072772024 22-11-4 Resisting Arrest

07272024 41.04:15:18 Operate boat without navigation lights

Alcohol Use: Yes [ ®No [] PBT nefused

Filed on: 712002024  Unlon County, South Dakota 83CRI24-000363
- Page 3 -

o
Fibad: SM8/2025 1:31 PMW CST Supipcf Frie E-;:nurt. State ol Soulh Dakata #31010



AFFIDAVIT OF PROBABLE CAUSE FOR WARRANTLEZS ARREST Page 2 of 2

ooty R cans in the botom of the bos:
wwwﬂwmmmﬂﬁnﬂﬂ QGDEN's eves were waiery and
Mmgmmm LDGDEN was having difficulty standing. Thers was

umﬂ_ﬂéﬁgkumuﬂ:,;{?_m or Tyl ome
)ﬁm‘iummn

FILDLIEE CONSERVATION OFFICTR
Difficial Title

summuﬁmmmunmagj_muf;uuf

Lﬂ@%ﬂ‘mﬁﬂc

By comtnission expires:

- Page 4 -



BOND: SPECIFYING METHODS AND CONDITIOMES OF RELERSE Page 1 of 1

63CRI24-000383
BTATE OF SOUTH DAKOTA FI l ED
BOUNTY OF UNION
JUL 29

it al South Dakoty

Pt . BOND SPS0FMG METHODE

s i AND CONDITIONS OF RELEASE
Gary Deam Qarian -S4 %

Dufardan

| urdarsiznd thsl | have bean crdernd relsased 2por the faflowing eondfions:
PERSONAL RECOGNITAMCE The deferdont promsss o appsa &l @ scheduled hear g,

77 INSECURED BOND The diadendunt will avecuie o bord binding himthaer 1o pay Linian Ceunty the gum of
= (80,00 in M ewsn hatshe fals O sposer 85 reguirsd.
o 0% DERGET Tha dofendant will sxecute & bond binding himMhar (o pay Union Gourity the sam ol

#0000 and will doposh with e Glerk of Couns e Sum of [ELOD} nof being mone
than 1% of the bord.
__H_. CASH APPEARIANCE The defandant will sxscule 8 bond in the amowd of (R500.004
Gesh Only (Dy e deposit of an equal amouni of cash.)
K CashiFurely (May secure by The underiaking of suliciesy suetieg.)

__ OTHER GOMDITROMS Thi= defendent will comply with ench of the falipwing condions;
Ho contncl with alngad vicims) M ik piTeraay
Mo vee of aloohol | Begal drugs ~ Wust comglels 247 program
:n&nm-ﬂm T Oy all lawes
X DOURT DATE mwlwhmhuﬂﬂhﬂtﬂf.hﬂMIﬂﬂﬂMHhﬂi

pher places and firgs & Wis court may ordse o direcl,
Rk !
II.I:—H-':-MWWN%;&H-& Qbsiraoling Ofticer, Jalder, Frefighier (M) 42-8-45 - DUFCpermlion of Boal Undm

| v raed and Urdsssiand e meihods and condiilors of oy ralanss which have been checket ebove end The peneflies ard
ewfpiluras appkeable in thi svend | wolste any congiiion or fad 1o appear. | understend thae T | violate sy corditon of my release,
& wanant for my ares; wil be Ssued imrvedialely. Affer amesd, the erms ind condiions of afy furhed relsasss wil be
radetermined. If | i o appoar balore the Court.as fequired a0 eddifional crage of falure e sppear may be irgtilded againet
.

| AGREE TO ¥ WITH EACH OF THE CRLDGATIONS IMPOSED OF
o , - )

G
926 G Sureed, Sauth Sicux Gy, NE BETTE

Gary
420 € 20tk 51 South Slow City, NE GET7S

_P._ges_



BOND: RELEASE POSTED - BOND CAN BE USED FOR PERSOMAL USE Page 1 of 1

G3CRE24-000363

Union County Sheriff's Office

Aefease Posied Bond - 072824 D0:09 Prirted on Ju'y 28, 2024

I atzie o the Cour that | have postad a bond in the sum of - S500,00 for Gary Dean Opten (Delendant] naried i &
Warrasd of Arrest. | hesaby ghe audbarity 1o the Caud 1o disiribule the bond as follows

Apply tha band first to the fines end costs due from Gary Dean Ogden (Detendant) in inis mafier and refung
ary halancs in .

Afigr Gary Dean Ogden (Defondant) has duly sppeared as provided, the entire bond should be relurned fo
.

X | Gary Dgden am givirg $500.00 o Gary Dean Ogden for hie of her personal use of band,

O e 5 e o

Signad
Sarety

Giary
420 E 28t 51, South Siaux City, NE 65776

L= 6% - 1921 FILED

JUL 29 2004

- Pagae & -

fpp, 004



BOND RECEIFT Page 1 of 1

SOUTH DAKOTA UNIFIED JUDICIAL SYSTEM  63CRI24-000363

e eoss.  FILED
ELK POINT, SD 57025
(B605)356-2132 JUL 29 224

Dﬂwﬂ:ﬁm.!ﬁ:ﬁ:}:\jm | -%ﬁuﬁmﬁ?wémm

ol _ Rerad JURY
BALANCEDLE  §_ @&
M B

hppa, 005



INFORMATION Faga 1 of 4

STATE OF SOUTH DAKOTA ) I CIRCUIT COURT
L B
COUNTY OF UNION FIRST JUDICIAL COURT
STATE OF SOUTH DAKOTA, HICEL24-000363
PT.AINTIFF,
V. INFORMATION
GARY D. OODEN, JR.,
565 W, Jrd Streer, South Bioux City, NE Ct. 1A:Boating Under Influcnce, SDCL 42-8-45(1)
fﬂé —— Ct. 1B: Boating Under Influence, SDCL 42-8-45(2)
: e Ct. 2: Boat Lights Required, SDCL. 32-3A-1{1)
ENANT, Ct. 3 Obstructing Taw Enforcement, SNCT. 22-11-6
C1 4; Resi Arrest SDCL 22-11

Eimsin B Cross, a3 proseculing etiorney, in the name of snd by the authority of the Staie
of Bouth Dakotn, makes and (Tles this Information and charges:
Cpunt 1A
That on or abouwt the 27th day of July, 2024, in the County of Union, State of South Dakola,
(ary D, Ogden, Jr, did commit the public offense of Bonting Under Influence conlrary 1o SDCL
42-3—45{]] in that he did operale any boat while underway on the pub,liq waters of this staic while
there ia (.08 porcent or moro by weight of alcohol in his bloed as shown by chemical analysis of
breath, blood, or other bodily substance, in vielatlon of SDCL 42-8-451), & clase 1 misdemennor,
conirery (o the stalute in such cose, made and provided againsi the peace and dignity of the S
of Seulth Dakola,
(¥R IN THE ALTERNATIVE
Count IB
That on or sbout the 27t day of July, 2024, in the County of Uniun, State of South Daketa,
Crary [, Ogden, Jr,, did eomenit the public ofTense of Boating Uinder [nfluence cortrary to SDCL
42-8-4502) in that he did operate ey boat while underway an the public waters of this state while
under the influence of an alcoholic béverage, marfjuana, or any controlled drug or substunce no
obtained purssant o a valid preseription, or any combination of an alooholie beverags, mar]usna,
or such controlled drog or substance, in violation of SDCL 42-8-15(2), a class | misdemeanor,
contrary 1o the statute in such case, made and provided against the peace and dignity of the Staze
of South Dakota,
Count 11
That on or about the 27th day of Jaly, 2024, in the County of Union, State of Sooth Dakota,
Gary D, Oygden, Ir., did commit the public offense of Boat Lights Required contrary to SDCI. 32-
3A-1{1) in that he did occupy or use a boat in & hody of water while the boat fajled to exhibit the

Page 1 of 4

Filed: B/23/2024 4:23 PMCST Union County, South Dakota &ICRI24-000363
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INFORMATION Page 2 of 4

Gy D, Ogadmm, [r. —40CTR 24000303
Infoemption

proper lights as required by South Dakots Stase Administrative Rule 41:04:03: 18, in violation of
BDCL 32-3A-T(1}, a class 2 misdemeanor, contrary to the statute in such case, made and provided
against the peace and dignity of the State of Souwth Dakota
Count 111

That oo or abewt the 27th day of July, 2024, In the County of Unbon, State of South Dakota,
Gy D), Ogden, o, did commit the public offense of Obstnucting Law Enforcement contracy b
SDCL 22-11-6 in that be did by using or threatening 1o use viokence, force, physical interference
ar ohstacle, intentionally obstruct, impair, or hinder the enforcemen? of the eriminal laws or the
preservation of the peace by a law enforcement officer or jailer acting ander the color of his offieial
authority, (or did intentiomally obstruet emergency management personnel acting under the color
of authority), to-wit: Gery D, Ogden Jr. did by using or threatening to use violence, force, physical
interference or obstacle, intentionally obstruct, impair, or hinder the enforcement of the criminal
laws or the preservation of the peace by Officen(s) Josh Vanden Bosch acting under the eolor of
authority, (or did inbentonally obsiruct cmergency management personncl acting under the color
of authority), In violatlon of SDCL 22-11-6, a class 1 misdemeanor, contrary to the stemute in such
case, made and provided against the pesce and dignity of the State of South Dakots,

Count IV

‘That on or about the 2Tth day of Jaly, 2024, in the County of Union, State of South Dakota,
Gary D, Ogden, Jr., did commit the public offense of Resisting Arrest contrary to SDCL 22-11-
4(2) in that he did inteoticnally prevent or atiempt to preveat & law enfircement officer, acting
under eolor of authority, from effeciing an arrest of the actor or enother, by using any means other
than physicul force or violenoe, which creates a substantial risk of causing physical injury to the
law enforcement officer or any otker person, te-wit: Gary D Opden Jr. did intentionally prevent
or attempl w prevent Dificen(s) Josh Vanden Boach, acting vnder eolor of suthority, from effecting
hiz amrest, by using any means other than physical foree or violence, which created a substantial
risk of causing physical injusy to Offices{s) Josh Vanden Bogchy, in violation of ST 22-11-402),
a clezs 1 misdemeanor, contrary to the statute in such case, made and provided against the peace
and dignity of the Stale of South Dakota.

This Information is based upon the affidavit'repont of Gomie Warden Josh Vanden Bosch,
Game, Figh, and Parks,

Page 2 of 4

Fllad: 8/23/2024 4:23 PMCST Union County, South Dakota E3CRI24-000363
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INFORMATION Fage 3 of 4

Cinry T Clgsdes. i mtlt:-;uum
nlkrrmios

Witnesses known to the prosccution af the time of the flmg of this Information are;
Chemist Cody Geffre - STATE LAR

WCO Taylor Kirchner — Game, Fish, und Parks

Heidi Oligmuecller - Witness

Brece Samupelson - Witness

Murse Angela Swarlos - UCSA

Game ‘Worden Josh Vanden Bosch - GFP

Disted this 23rd day of August, 2024, at Elk Point, South Dakota.

KIMOBAR.C 8

Union County Deputy Stato's Atlorney
20% E. Main 5t. ~ Suite 140

Elk Point, S 5725

Telephwme: (605 356-2006

Eimom CrossfiUnionCounty3D.org

STATE OF E0UTIH DAKOTA 1
85,
COUNTY OF UNICN ]
Kimora B Cross, being duly swormn ms ﬂmu:immeyﬁ:rﬂ:uhnwmuhﬂmud

the foregoing Information, and the same is true (o the proseouting sttormey s cwn best knowledgs,
information, awd beli=f

KIMORA R. CROSS
UNION COUNTY DEPUTY STATES

(S # My Commission Expircs: 06/15/2027
STATE OF SOUTH DAKOTA ) NOTICE OF DEMAND
38
COUNTY OF UNION | FOR ALIBI DEFENSE
Page 3 of 4

Filed: 8/23/2024 4:23 PMCST Union County, South Dakota #&3CRI24-000363
- Fage 1l -



INFORMATION Fage 4 of 4

Gary D Sigden, I ~£ICHI1S-HH06]
IR e

I Kimom B Cross, Deputy State’s Attorney in the above matier herehy Smie that the
wlleged offense(s) was'were commiticd on the 27th of July, 2004, in Union County, South Dekots.
I hereby request that Defendant and the Defendant’s aftoreey serve upon me a writicn notice of
the Defendant’s intention to offer a defense of alibl within ten days as provided in SDCL 23A-9-
1. Failure to provide such notice of an altbi defense may result in exclusion of any testimony
periaining o an alibi defonss.

KIMORA R CROSS
LINION COUNTY DEPUTY STATE'S
ATTORNEY

Page 4ot d

Flled: 8/23/2024 4:23 PMCST Union County, South Dakota &3CRI24-000363
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MOTICOHN TC DISMISS Page 1 of 5

STATE OF SOUTH DAKOTA ) IN CTRCUIT COURT
bt
COUNTY OF UNION 3} FIRST WUDICTAL CIRCRIIT
)
STATE OF SOUTH DAKOTA ) 63CRI24-363
Plaintiff, )
J
Vs, Y MOTION TO DISMISS FOR LACK
) OF JURISDICTION
GARY DEAN OGDEN, )
Defendant. )

COMES NOW the Defendant, Gary Dean Ogden, k.. by and through his attomeys, and
pursuant to Sowh Dakota Rule of Criminal Procedure Rule 23A-8-2 herelry moves the Couert to
dizmizs the charges agamst him due fo a lack of junsdiction based on the following facts and
Lawr:

STATEMENT OF FACTS

1. O ar abouwt July 27, 2024, Defendant was operating a boat on the Missouri River,
traveling downstream near the western shoreline,

s Om or about Fuly 27, 2024, South Dakota Wildlife Conservation Officer Josh
Vanden Boach stopped the Defendant’s boat for operating the boat after sunset withoat proper
navigation lights, an alleged viclation of 8DCL § 32-34-1(1) (reguiring the usa of navigation
Lights).

3. Based on Officer Venden Bosch's observations on Defendant’s boal, the Officer
phaced the Defendant under armest, placed the Deflendant on the OfTicer’s boat, and transparied the

Defendent to Unien Coumy, South Dakida,
4, Defendant was charged by complamt with South Dakola Codified Laws §§ S1MCL

42-8-45(1) or (1) (in the alternative); 42-8-45-(2); 22-11-6; 22-11-4(7); and 32-3A-1(1).

LEGCAL ARCUMENT AND ANALYSIS

Filed: 9/23/2024 4:68 PM CST Union County, South Dakola G3CRIZ4-000353
- Paga 13 -

Agpix. 0



MOTICN TO DIEMISE Page 2 of 5

L “[Elach State i soversign within s own domam, povermning its cilizens and
providing for their general welfare.” FERC v. Mississipri, 102 5.0t 2126, 2147, 456 UK. 742,
TTT (L8 Miss, 1982).

6. Delendants have & right vmder the Sixth Amendment 1w the Uniled Siales
Constitition, and under the South Dakota Constitation, to a tial in the state, couwny and district
wherein the crime was alleged to have been commitied, U8, Const. amend. V1; 5.0. Const. art.
V1, §7.

7 South Dakota does not have jurisdiction in this matier because all of the pertinent
events occwrred in Nebraska, and South Dakota law is inappiicabls,

B It is self-evidend thut the lews of ope sovereign stute do not spply in another., I"State
aoversignty is not just an end in itself® Rather, federalism secures 1o citizens the liberties that derive
from the diffim:ion of soversign power " Mew Fork v Unifed Sfares, 305 U8, 144, 181, 112 8.0
2408, 120 L.Ed.2d 120 (1992) (internel quotation marks omitted)” Natiomal Federation of
Independent Business v. Sebelinz, 132 8.Cx, 2566, 2578, 867 U8, 519, 536 (U5, 2012).

9, Under SDCL § 1-1-1, the jusisdiction of South Dakota extends o all tesritory
*within its exiablished boundarizs cxecpd as to such places wherein jurisdiction is expressly coded
i the United States by the State Constitution || (emphasis added).

10, The Mebraska-South Dakola Boundary Compact (the “Compact™) 18 an miersisle
compact which was enacted by both stales and comsented 10 by Congress 1o estabhish an identifiable
compromise houndary between the states; specifically, betwsen Dakota County, Mehraska and

Filed: 8/23/2024 4:58 PM CST Union County, South Dakota SICRIZ&A-000383
= Fage 14 -

Appr. M1



MOTION TO DISMISS Page 3 of 5

Union County, South Dakota. /
Statutes at Large, ¥30.

1. An oderstate compact 18 “s fedaral statute enacted by Congress’ that preempls
contrary state low.” Fexas v. New Medics, 14410.8, 1756, 1762 (2024). Therefore, the Compact is
the govemning law if any of Nebraska's or South Dukoda's siate statutes are in conflict

12, Further, miepsiale compacts are construed as contracls under the priociples of
contract law. Tarrant Repl Water Dist, v. Herrmaym, 369 U8, 614, 628 (2013) (citing Texar v.
New Mexico, 482 LS. 124, 138, 107 5,00 3279, 26 L Ed.2d 105 (1987), This means, as with amy
contract, the hest indicazion as to the intent of the parties can be determined by examining the
express torms of the compact. Tarrant Regl. Water Dist. v. Herrmann, 569 LLE. 614, 628 (2013).

13.  The South Dakota Legislature ratified the Compact i the year 1989, and it is
codified at SICL § 1-2-8.

14, The Compact fixes the compromise boundury between Dakota County, Nebraska
and Umen County, South Dakota at the “centeriine of the designed channel of the Missouri River
{the westerly channel adjacent to Section 3, Township 29 North, Range T East of the &th P.M. shall
be considered the main charmel) " SDCL § 1-2-8, Article II{a).

15 The Compact was eresled, in part, to “aveid multiple exercise of sovercignty and
Jjurisdiction meluding matlers of . . _ judicial and polive powers and exervize of administrative
authority].]” Fd. at Article Ifh).

16.  Beesmme the Compact sstablishes the boundary between Dakota County, Mebraska
and Union Cowunty, Bouth Dakota as the centerline of the Missouri Biver, under the plain language

of 8DCL § 1-1-1, South Daketa has no jurisdiction west of the compromiss boundary.

Filed: 9/23/2024 4:68 PM CST Union County, South Dakota B3ICRI24-000383
- Page 15 -
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MOTION TO DIESMISS Fage 4 of §

17.  ©Officer Vemden Bosch's own video of the interaction with the Defendant’s boat
clearly establishes that the Defendant way traveling downetraam, near the western shoreline of the
Missouri River — obviously well beyond the senterfine of the Missouri River main channg],

18 Officer Vanden Bosch®s attempt to enforce South Dekota Codified Taw beyond the
eslublizhed boundary of the Slate is contrary to the express purpose of the Compact to avoid the
mubiiple exercise of soversigniy snd jurisdiction of police powers,

19, While Bouth Dakota Codified Law § 42-8-57 (which was edopied in 1981, eight
(%) years prior to the Compact being ratified by the South Dakota Lagislature) may confer
concurrent jurisdiction over boundary waters between Nebraska which are mof part of the Compact,
SDCL § 42-8-67 is precmpted as between Dakota County, Nebraska and Union County, South
Dakota by Federal low under the Supremacy Clause of the United States Constination. 1.8, ConsT,
ar. VI ol 2.

20, Thus, Officer Vanden Hosch Incked the suthority to stop the Defendant’s boat for
the alleged violation of SDCL § 32-3A-1(1), as SDCL § 32-34-1{1) has no application within
Mebraska's soversign borders.

21.  Further, even though a Supplemental Report submitted by South Dakota Wildlife
Conservation (fficer Taylor Kirchner, stafed thal the Defendant was amrested while the Wildlife
Conzervation Officers were participaling in a joinl state watercraft operation, there were no
Mehraskn officials on the patrol vessel firther eolidifying the lack of jurisdiction for any of the
charges.

22,  Therefore, becamme Scuth Dakots hae no jurisdiction oulside of its csisblished
boundaries, and because the Scuth Dakota Wildlife Conservation officers cleacly observed and
stopped the Defendant within Nebraska's sovercign boundary, the South Dakola Wildlife

Filed: 8/23/2024 4:58 PMCST Union County, South Dakota 83CRI24-0003853
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Conservabion officers lacked muthorty for the imtial stop, and the South Dakots Cowrts have no
jurisdiction over the Defendant regarding any charges resulting from the stop.

WHEREFORE, Defendant moves the Court to dismiss this case for lack of jurisdigtion
and for such other and further relief as the Court deems just and equitable. The shove-titled action
falis willun the jurisdiction of Nebraska snd therefore this South Dekota court does not have
jurizdiction o allow ihis maller (o proosed in Uhis forum.

Dated this 23rd day of September, 2024,
CRARY HUFF, P.C.

BY %wah
Ta¥klyn M. Fox, 27792

322 Pierce Btrect, Ste. 200
PO Box 27

Stoux City, lowa 51102
Telephans: (712) 277-4561
Fax: (712) 2T7-40035

ifox@erarvhudf com
ATTORNEYS FOR DEFENDAMNT

FROOF OF SERVICE

The undersigned hereby centifies that & trus copy of the Foregoing was served via Ddysaey
File and Serve upon the following on Seplember 23, 2024,

Kimora Cross

Deputy State’s Attorney

200 East Main Stresi, Sudie 140

Elk Pomt, 8D 5702

Eimora Cross@ Un:onCountvi D.org
fadSacklyn M. Fox
Jackhm M. Fox

Filed: §/23/2024 4:58 PM CST Union Counly, South Dakota S3ICRIZ4-DD0363
- PFage 17 -

Appn, 014



BRIEF:

IN RESFONSE TO DEFENGE'S MOTION TO DISMISS Page 1 of &

STATE OF SOUTH DAKOTA ) [N CIRCUIT COURT
COUNTY OF LINION 3 2 FIRST JUDICIAL CIRCUTT
STATE OF SOUTH DAKOTA, BICRI4-363
Plaintiff, BRIEF [N RESPONSE TO DEFENSE'S
v, MOTION TO DISMISS
GARY DEAN OGDEN,
Defendan,

COMES NOW the State of South Dakots, by end through the undorsigned Spocial
Assistant Attorney General, snd respectficlly submits this bricf responding to Defense’s Motion to
Dismiss for Lack of Jurisdiction. The hearing on this matter is scheduled for October 18™, 2024,
at %:00am. The State of South Dakota respectfully requests the Court to deny Defonse’s motion
becamse atrial court cannod ingoire into the legality or sufficizncy of the evidense upon which an
Information is based when considering a dismissal under SDCL § 23482, Alternatively, both
federal law and state law grant South Dakota concurrent jurisdiction over the walers of the
Missouri River. Becanss the legality or sufficiency of the evidence ia not relevant to the merits of
the motion, the State asscris that a non-evidentiary hearing is appropriate in this maticr.

LEGAL ARGUMENT

L ATRIAL COURT CANNOT INQUIRE INTO THE LEGALITY OR SUFFICIENCY OfF
THE EVIDENCE WHEN CONSIDERING DISMISEAL

The Defense relies upon SDCL § 23A-K-2 in {18 motion 1o dismiss That statute delineates
gpeaifie, hmited instances wheréin o court may dismzs an mdistment or nformation. Ung msiance
is “[wlhen the grand jury which filed the indictrent had no legal authorify o inquire into the
offense charged because it was not within the jurisdiction of the grand jury or becanse the court

was withou! jurisdiction of the offense charged " SDCL § 23A-8-2{7). The Bouth Dakots Supreme

Filed: 10/10/2024 8:53 AM CST Union County, South Dakota B3ICRIZ4-000363
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BRIEF: IN REAFONSE TO DEFENSE'S MOTION TO DISMISS Fage 2 of 6

Court has conststently held that “the trial count cannot inguire into the legality or sufficiency of
the evidence upon which an indictment i based when considering a dismissal under 5DCL § 23A—
E-2." State v. Springsr-Ertl, 1997 8.D. 128, 18, 570 N.W.2d 39, 41, Sravev. Dorkour, 513 N.W.2d
390, 392 (8.D. 1994); Srate v. Schladwsiler, 436 N.W.2d 851, 854 (8.D. 1989); State v. Hoslotra,
286 N.W.2d 127, 128 (8.1, 1979, see alvo Costello v. Untsed States, 350 11.8. 339, 76 3. Ct. 406,
100 L. Ed 397 (1936). Rather, “[ajn indictment retumed by a legally constituted wnd unbiased
grand jury, like an mformation dravn by the prosecutor, if valid on its Face, is enough to call for
trial of the charge on the merits.” State v. Cameron, 1999 810 70, 596 N.W.2d 49, 52, This is
particularly triwe when it comes to estahlishing veaus, “The question of venue 15 for the trier of
fact. The state need only prove venue by & proponderance of the evidonoe.” State v, Sullivan, 2002
S 125,97, 652 N.W.2d 786, 788,

The Infonmation in the present case charges that the Defendant “on or about the Z7® day of
July, 2024, in the County of Union, State of South Dekota.. ., did commit the public offense of
Boating Under Influence. ™ Bocauss the charges listed m the ssme [nformation are bronght m Union
County, the Information is valid on its face. Consequently, the legality or sufficiency of the
evidence conceming jurisdiction cannct be considered at this stage in the proceedings,

II. BOTH FEDERAL AND STATE LAW ORANT SOUTH DAKOTA CONCURRENT
JRIADICTION OVER THE WATERS OF THE MISSOURI RIVEE.

Alernatively, the law &5 clear that South Dakota has concurrent jurisdiction over the safinety
of the waters of the Missoun River. This is reaffirmed in several different places, SDCL § 41-135-

I slates that,

“For the purpose of enforcing any of the laws under this title and the miles
promulgated porsuant to this title, the coarts of this stafe and the conservation
officers of thiz siate, have junsdiction over 1 enlire boundery witers of the atata,
to the furthermosi shore line. Coocumenl jursdiction of the cours amd
administrative officers of (he adjoining stales of Minnesota, Morth Dakota

Filed: 10/10/2024 8:53 AM CST Umnion County, South Dakota B83CRIZ4-000363
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Montana, Wyoming, lowa, and Nebraska over all boundary walers between such
staies and this statz, and the whole of such boundary waters, is hereby recogmizad.™

Similarly, SDCL § 42-2-67 stafes that,

“For the purposes of this chapter, the courts and the conservation officers of this
slafe have junsdiction over the entire boundary waters of this state to the
furthermost shorelines, The concurrent junsdiction of the courls and administrative
officers of the adjoining sates of Minnesota, North Dakota, Montana, Wyoming,
lowa and Nobraska over all boundary walers betwoen those states and this atate, ia

hereby recognized.™

Additionally, faderal law also recognizes concurrent jurisdiction over the boundary waters:

“The consent of the Congress {3 given to the Btates of North Dakota, South Dakota,
Minnesota, Wisconain, Towa, and Nebraska, or any two or more of them, by such
agreemeni or compacl as they may decm desirable or neceszary, or as mey be
evidenced by legislative acts enacted by any two or more of said States, not in
conflict with the Constitution of the United States or any law thereod, 1o determine
and setfle the jurisdiction to be exercised by said States, respactively, over offenses
ariging oot of the violation of the laws of any of said States upon any of the waters
forming the boumdary lines betwesn any two or more of sasd Sistes, or walers
through which auch boundary hne extends, and that the congeni of the Congress be,
and the same is, given fo the concurrent jurisdiction agreed 1o by the States of
Minnesata and South Dakota, s evidenced by the actof the Legislature of the State
of Mimncsota approved April 20, 1917, and the aof of the Legislsture of the Stnie
of South Dakata approved February 13, 1917

BUSCAEIL
The Defense states that the Mebmaska-South Dakota Boundary Compact (Compact), as
codified in SDCL § 1-2-8 “Tixes the compromise boundary between Dakole County, Nebraska
and Union Coanty, South Dakota at the “centerline of the designed channel of the Missouri River, ™
Motion to Dismizs, § 14, Morcover, the Defense contends that “an inlersiate compact is a federal
ptatute enacted by Congrese that preempta contrary state law. Therefors, the Compact & the
governmg law if any of Nebraska's or South Daketa's state stabutes are in conflict.” /d. at § 1L

Filed: 10M10/2024 8:53 AM CST Union County, South Dakota B3CRIZ4-000363
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Consequently, the Defense belicves thal South Dakota law recognizing jurisdiction over the cntire
houndary waters of the state is preempted by the Compact fd a1 19,

The Defense’s argument fails for twoe reasons, Firstly, it fails to take into account the
federal law stated above (33 US.CA. § 11) which recopnizes concurrent junisdiction over the
boundary waters of the state. Sccondly, i hinges on the nustaken belief that the Compact and the
laws recognizing jurisdiction over the entire boundary walsrs of the state are, in fadl, Sonloary 0
one another, Consequently, i fails to consider the so-called Harmonsous Reading Canon
According to that canon of construction,

“When analyzing two statmies touching upon the same gubject matter, there is a

presumption thet the Legislature imtended the two to coexist and that it did not

intend an absurd or unreasonable result. Even where statutes sppear to conflict, it

is [the Court's] responsibility to give rcasomable construction to both, and if

possible, to give effect to all provisions under consideration, constroing them

together o make them harmondous and workable,™
Shate v. Bettelpoun, 2022 8.0, 14,1 20, 972 N.W.24 124, 133 (internal citations omitted), zee also
Epic Sys. Corp. v. Lewis, 584 10,5, 497, 302, 138 8. Ct. 1612, 1619, 200 L. Ed. 24 $89 (2018). In
the present case, the language in the Compact clearly concerns the land beneath the walers of the
rives and not the waters themeelvee. In fset, Arficle 111 states That,

“On the offective date of this compact, the state of South Dakota hereby

ralinquishes to the stste of Mebragkn all sovereignty over lunde lying on the

Nebraskn side of sald compromise boundary sad the state of Nebraska hereby

relinguishes (o the stats of South Dakots all sovereignty over lands Iving on the

South Dakota side of the compromise boundary,”

SDCL. 1-2-8 (emphasiz mine). The language here can be read in harmeny with the aforementionad

stafmtes concerning the actual boundary waters overlving the land. Conssquettly, there is no

Filed: 10/10/2024 8:53 AMCST Union County, South Dakota 63CRI24-000363
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conflict requiring precmption of the Compact over related statules govemning jurisdiction of the
boundary walars,
CONCLLUSION

Based upon the foregoing law and argument, the State respectfully requesis that the cousrt
deny Detendant’s Motion to Dismias for Lack of Jursdiction. The trinl courl canmol tguirs into
the legality or sulficiency of the evidence upon which the Information ia based when conaidering
a dizmissal imder SDCL § 23A-8-2. Alternatively, both federal and state law grant South Dakota
concurend jurisdiction over the waters of the Missouri River,

Dated this 10® day of October, 2024,

Laf INick Mickels
Nick Michels
Special Assistant Attomey General
South Dukota Game, Fish and Parks

Filad: 10/10/2024 8:53 AM CST Union County, South Dakota B3ICRIZ4-000363
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PROOH OF SERVICE
The undersigned hereby certifies that a troe and comect copy of the foregoing was served
via Ocdyvesey File and Serve upon the fellowing individuals on Oomiober 10, 2024:

Jacklyn M. Fox
325 Pierce Strest, Ste, 200
PO Box 27
Sioux City, Iowa 51102
Hoxiiemndhuf.com
Laf Dk Mishels
Nick Michels
Special Asaistant Attorney Genaral

South Dakota (Game, Fish and Parks
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STATE OF 8OUTH DAKOTA 1 N CTRCUTT OOLUTRT
Bt
COUNTY OF UNION b FIRST JUDICTAL CTRCUIT
STATE OF SOUTTH DAKOTA GICET24-363
Plaintiff,

REPLY TO STATE'S BRIEF IN
RESPONSE TO DEFENDANT'S
MOTION TO DISMISS

V5.

GARY DEAN OGDEM,
Deefendant,

e e St Tt Vs e Cen

COMES NOW the Defendant, Gary Dear: Ogden, k.. by and through his attorneys, and
submits this Reply to the Btate’s Brief in Response to Defendant’s Motion to Dismiss.
L EDCL § 23A 8 3 Allows for Dimissal of this Case

The State argues that this Court cannot dismiss this case, becanse it would be required to
inguire into the legal sulficiency of the evidence upon which the indictment is based, However,
§DCL § 23A-8-3 requires the Defendant to raise defenses and objections prier to frinl based on:
(1) defects in the instiution of the prosecution; (2) defects in the indictment or information; and
{3y motions to suppress evidence, Furthermore, jirisdiction may be challenged al any time
during the pendency of the proceedings. SDCL § 23A-8-3(3); State v Neitge, 607 N.W.24 258
260 (8.1, 2000).

The substance of the Defendant”s Motion to Dismisa clearty catablishes that the
Defendant's argument is both that the officer lacked authority and jurisdiction to stop and arrest
the defendant and that the Court lacks jurisdiction over thiz matter. These mutters may be ruised
at any time, and the fact that the Defendant’s motion, Utled “Motion 1o Dismiss for Lack of
Jurisdhiction” referenced SDCL § 23A-8-2 does not depriva the Coort of the ahility to dismiss this

matier under ey apphicable rule of law.

Filed: 11/1/2024 8:51 AM CST Union County, South Dakota B3ICRIZ4-000363
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Il.  The State Misconstrues Federal and Staie Law Regard ing Concurrent Jarksdiction
and the effect of the Nebraska-South Dakota Boundary Compact

The State carrestly nates that State and Federal law generally provide that South Daketa
and Nebimska have concurment jurisdiction over the boundary waters from shoreline to shoreline.
However, the State cites to but misunderstands 33 U.8.C.A. § 11 in its brief, which sistes: “The
wonsent of Congress is given o the Stales of North Dukola, South Dakota, Minnesols,
Wisconsin, lowa, and Nebraska, or any two or more of them, by such agreement or compact a3
they muy deem desirable or necessary . - . in determine and sctile the jnrisdiction to be
exercised by said Stotes, respectively, over offenses arising out of the vilolation of the laws of
any said States upon any of the waters forming the boundary lnes befween any two or
more of sald States . . . []” (emphasis added),

South Dakota and Mebraska have agreed, by virtue of the Nebraska-Scuth Dakoty
Bonndary Compact (the "“Compact”™), thal he boundary betwesn Union County, South Dakota,
and Dukola County, Nebraska, i the centerline of the channel of the Missouri River, A
harmorious reading of the Compact with the provisions of South Dakola Law providing for
concurrent jurisdiction over boundary waters ie simple: The Dakota County-Unina County
border comprices of approcomately 13 of the 98 miles of the Missoury RBiver runs between ths
states of South Dakota and Mebrasks. For the 85 miles of the Missouri River that are not covered
by the Compact — the two states have concurrent jurisdiction (rom shoreline to shoreline, But not
bere.

Furthermaore, the Staie’s argument that the Compact eoncerms only the lands beneath the
waters of the Missouri River is absurd and disregards much of the plain language of the
Compact: *WHEREAS, i1 is 1o the bast interest of the states of Nebragka and South Dakots, their

Filed: 11/1/2024 8:51 AMCST Union County, South Dakota 63CRI24-000363
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political and governmental subdivisions and their citizens, to determing a new and compromise
boundary between saxid counties of the states, o avold Htlgation and multiple exercises of
sovereignty and jurisdiction, to encourage the optimum beneficial use of the river, its facilities
and s walers, and to remove all causes of controversy between sald states with respect to
the boumdary between suid counties of the states,™ (SDCL 1-2-8); “The state of Nebrmska and
the siale of South Dakois Mind that there have been actual end polential disputes, controversies,
criminal proceedings and litigation arising or which may arise oot of the lecation of the
boundary line between Dakota County, Nebragka, and Union County, Soath Dakota,” (SDCL 1-
3-8, Article I{a)); “[4 is the principal purpose of the states in exccuting this compact to
establish am identifiable compromise boundary between said counties of the states for the
entire dislance thereof & of the effective date of this compect without interfering with or
orherwise affecting private rights or titles to property, and the states declare that forther
compelling parpeses of this compact are: (1) to create a friendly and harmonious interstate
relati onship; (2) to avold multiple exercise of soverelgnty and jurisdiction Including matters
of taxation, judicial and police powers and exercise of ad ministrative authority; (1) to
encourage settlement and disposition of pending Htigation and criminal proceedings and
avold or mindmise Potore dispates and Hitigations; (4) to promete economic and political
stability; (33 10 encourage the opiimum musual beneficial nse of the Misscoud River, iz watars
andf ita facilities; (6} to establich o forum for setflement of futere disputes; (7) to place the
boundary in 2 new or reastablished location which can be identified or locstzd; and (B) 1o express
the intent and policy of the staies thai the common boundary between said counties be
established within the confines of the Missouri River and both staies shall continuie to have

acosss to and use of the walers of the aver.,” (BDCL 1-2-8, Article WE)) (all emphasis added)

Flied: 11/1/2024 8:51 AM CST Union County, South Dakota 63CRIZ4-D00363
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This cese 15 the exact scenario the Compact sought to avoid. The Court can, and must,
determine whether it has juriadiction over thiz matter, and under the plain language of the
Compact, the Court lacks jurisdiction if the events giving rise to this case ocourred in Nebraska
Te the extent that the Court requires evidencs to make that determination, the Defendant requests

the Court to sct an evidentiary hearing for the purpase of delermining jurisdiction.

Dated this 1® day of November, 2024,

CRARY HLUFF, P.C.

Jakdyn M- Fox, XT792
329 Piorca Strest, Ste. 200
PO Box 27

Sioax City, lowa 51102
Telephome: (712} 277-4%61
Fanx; (712) 277-4505

Ioxgcmrvhulleom
ATTORNEYS FOR DEFENDANT

PROOF OF SERVICE

The undersigned hereby cectifics that 2 trus copy of the forcgeing was served via Odyessy
File and Serve upon the following on November 1, 2024

Jackhmn M. Fox
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STATE OF SCUTH DAKOTH H IN CIRAUTIT COURT
COUNTY OF UNION | FIRET JUDICIAL CIRCUIT

L R Tl Bk T U O Y T U T P U R et B Ty

STATE OF S0UTH DAKOTA, }

Flaintiff, | EICRIZA-363
Ve I Motion To Diemigs
FARY OGOEN, JZ., 1 llearlng
Defendant. 4

LA b b R RN R RN RN R L EREEE LR R R T

BEEORE THE HONORABLE KRSEY SOREMSEN,
MAGISTRATE COURT JUDGE,
In Elk Point, 8South Dakota, November 15, 2024, FTR
LR S R L S h n T R T e e A R R T
APPEARANCES:
FOR PLAINTIFF: Nicholaus Michels
Epacial Assistant Attorney General
Sioux Falls, 8D 57106

FOR DEFENDANT: Jacklyn Fox
Attorney at Law

S8icux City, IA 51101

John Hines
Attorney at Law
Sioux City, IA 51101
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1 present any evidence. I am going to

2 notify the parties at this time I am not
3 going to issue a ruling today in Court,
1 I am going to take the matter under

E advisement.

B What is argued in the Defendant's
7 motion is that the Defendant was arresated
a on the Nebraszka side of the Missouri

] River. I= that correct, Ms. Fax?

1m M3. FOX: Yes.

2! THE COURT: And Mr. Michels, does the the
1z State agree with that assertion?

13 ME. MICHELS: The Btate agrees that that
14 is the defense's argument, Your Henor.
1% Howewver, we would contend that there is
15 he Nebraska side of the river.

17 M3. FOX: Your Honer, if we do, for

14 whatavar reason, need toc hawve an

19 evidentiary hearing on that particular
20 imsue, it appears that the conservation
Z1 officer is present in the courtroom, as
2z well.

23 THE COURT: In order to proceed forward,
24 I think it's necessary for the Court to
25 hear evidence or receive evidence by

Filed: 1230/2024 11:49 AM CST Union County, South Dakota 63CRI24-000363
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1 stipulation as te the arrest locatieon.

2 Is there -- Mr. Michels, did ycu

3 intend to offer any additional evidence?
4 MR. MICHELS: I didn't, ¥Your Honmor. And
5 the reason is because our primary

7 argument here ia that this meotien to

7 dismisas really can't proceed at this

@ stage of proceedings. It requires that
a the Court look inteo the inguiring to the
ig sufficiency of the evidence. Which is
11 really a queation for the trier of fact.
12 And the statute's that at issue here

13 praclude that from happening. It's in
14 the alternative if we are going to

15 discuss jurisdiction, then certainly I
18 have an argument prepared for that, but
17 we primarily rest on the fact that this
1@ is not something that can be contested at
15 that point in the proceedings.

20 THE COURT: You have any legal authority
21 that would say that jurisdiction iz &

27 guestion for the fact finder and not —-
23 or for the jury and not for the Court?
z4 MR. MICHELS3: I would, Your Honor. I

25 rest on —— or I rely primarily on the

Filed: 12/30/2024 11:49 AM CST Union County, South Dakota B3ICRI24-000363
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1 arguments in my brief here. Z23A-8-2,

- that's the statute that dellneates only
a specific limited instances where a Court
g can dismisas an indictment or an

5 informaticon as the defense is msking for
G here, And it's — when it comes to

v jurisdiction, it's ocnly when the grand

] Jury, which filed the indictment or, in
9 this case, an information, has the leagal
140 authority to inguire inteo the offense

11 changed when it the now within the

12 Jurisdiction of the grand Jjury or because
13 the Court 13 without Jurisdiction.
14 I cite to several case law in my

15 brief as well, where our Supreme Court

16 has consalstently held that the trial

17 court cannot ingquire inte the legality or
18 sufficiency of tha evidence upon which an
19 indictment is based when it's considering
20 dismissal. Now, the defense points to

21 23A~-8-3, and uh -- presants argument in
22 their rebuttal brief stating that

3 jurisdiction can be challenged any time,
74 but I fail to see how CLhat contradicts

25 the statutory authority and the case law

Filed: 1230/2024 11:43 AM CST Union County, South Dakola G3CREZ4-0003563
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i that the Btate citesa., Certainly it can

2 be challenged if on its face the

3 indictment or the information illustrates
4 that the Court has no juriadiction. But,
5 because in this case, the information on
B ite face does not demonstrate that the

7 Court has jurisdicticon it requires a --

g 1t requlres inguiring into the legality

3 or sufficiency of the evidence, which,

10 again, requires that we go trial first.
11 THE COURT: S0 then, just following the
12 State's argument, the State would then

13 present its case-in-chief, and then, the
14 Court would censider the jurisdictional
15 issue at the close of the State's

16 case-in-chief?
17 MR. MICHELS: I believe ac. Yea, Your

18 Honor. And then if =< if == and it's the
18 standard here is by prepondarance of the
20 evidence and assuming that 3tate made ita
21 case-in-chief, then the Court welghing

22 that evidence giving the benefit to the
23 State, it goes to the jury, it goes to

24 the trier of fact to determine whether

25 Jurisdiction — if — 1if this still

Filed: 12/30/2024 11:43 AM C5T Union County, South Dakota S3CRI24-000363
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L falla within the jurisdiction of the

2 dtate.

3 THE COURT: S0 when you say the

i preponderance of the evidence standard

) applies, you're referring teo wvenue,

& correct?

7 MR. MICHELS: I'm referring to --

8 referring to venue, yes.

o THE COURT: Which is separate and apart
10 from jurisdiction, correct?
11 MR. MICHELS: It is my understanding

1z though, and -- and I'11 be honest, I

13 don't have any case law as that the same
14 standard applies when we're talking about
1% Jurisdictien as preponderance of the

16 evidence.

17 THE COURT: Any further argqument that you
18 wish to make, Mr. Michels, at this time?
19 MR. MICHELS: I do argue in the

20 alternative, Your Honor, that if the

21 Court deoes believe that this can be

z2 established prior te trial, that the ==
23 that the 3tate doea in fact have

4 concurrent jurisdiction over the boundary
7h wateras. I, again, atand on arguments in

Filed: 12/30/2024 11:49 AM CST Union County, South Dakota &3CRI[24-000363
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1 Compact, is the mid-line; them if the

2 initial interactieon with Mr. Ogden

3 occurred on the Nebraska =zide of that

4 mid-line, than this Court has no

B Jjurisdietion.

A THE COURT: Is the arresting officer in

3 the courtroom?

8 ME. MICHELS: He is, Your Honor.

5 THE COURT: Taking inte acesunt the

AN arguments of both sides, I think it weould
i1 prudept to recelve svidence at this time.
1% And then, if it's subsequently irrelevant
13 by the Court, the Court can disregard,

14 but aince we are all here, I think it's
15 appropriate to receiwve that.

is Mr. Hines, you may call the

17 witness.

id MR. HINES: I'll turn it kack over to Ms.
18 Fox, Your Honer.

24 M3. FO¥: We would call South Dakota Wild
21 Life Conservation Officer, Josh

2z Vandenbosch.

23 THE COURT: {3wears in Witrness.!

24 THE WITKNESS: Yes.

25 THE COURT: Please be seated.

17
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1 You may ingquire.

2 M5, FOX: Thank you. Mr. ==

3 Mr. Vandenbesch, did I pronocunce that
4 correctly?

5 THE WITHESS: Yegh.

& Q. (BY M3. FOX:) Where do you work?

7 A, For the State of South Dakota as a
H conservation officer.

9 Q. How long hawve you been doing that?
10 A, Eleven years.

11 0. And 13 part of your job duties to
12 patrol the river?

13 A. ieah —-

14 Q. —-— that's here in Dakcta Count or
15 I'm sorry. Here in Union County?

16 A, Yes, i1t is.

14 . And when you do that, do you

18 naormally do that accompanlied by a

19 Nebraska Conservation Officer as well?
20 A. At times, but not even close to

21 every time.

22 ¢. ©Okay. When you say not close to
23 every time, how many times would you say
24 that you have a Nebraska Conservatiocn
25 Officer on your boat?

18
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i A Th -- totality in our distriect, T

2 would say maybe 20 percent of the time we
3 are accompanied with Nebraska. The rest
4 ia with another Zouth Dakota warden.

-3 9. And why do you include & Nebraska

& Conaarvation Officer on the boat?

7 A. Wa just work together as a team. So
g we do details where a Nebraska and Scuth
a Dakota officer are in the bcat, but

10 there's no specific reason we Jjust work
11 hand-in-hand with that stata.

12 . 80 would vou agree tThers are times
13 where Nebraska takes the lead on certain
14 stops ——

15 o Ho

16 Q. -— in the river?

17 A -= There's no -— There's no set
18 ordinance on who takes what stop. It's
19 Just a team effort.

20 g. Okay. But does the Nebraska

21 Congervation O0fficer at any tilmes conduct
27 a stop in the river with you on board?
23 A. I guess -- what do you mean by
24 conduct the stop -- or lead the stop or

write the ticket or what are you

™1
i

15

Filed: 12/30/2024 11:48 AM CST Union County, South Dakota E3CRI24-0003683
- Page 58 -

A D33



TEANSECRIFT: MOTION TO DISMISES HEARING WOVEMBER 15, 1024 Page 20 of 42

1 referencing?

2 . Well, you're not always the opne who
a does the inveatigation, per se; is that
4 correct?

& K. Sure.

6 @. Ckay. Uh -- you allow the Nebraska

7 Conservation Officer to head that up at

8 times?
] A. Yeah. Sometimes it's ewvery other,
10 sometimes it's just there iz no —— there

11 is no set rule rthat we have hetween sach

12 other on who takes charge over the stop.
13 el Oon July 27th, 2024, did yvou have a
14 Nebraska Conservation Officer on the

1% boat at that time?

16 A. Noe. I did not.

17 2. And do you recall making a safety
18 check of my client, Gary Ogdem?

19 R. Uh -- we stopped him for no

Z0 navigation lights, yes.

z1 Q. Okay. And whare exactly was the

27 boar located when you stopped my client?
z23 A. I was on the Missouri River.

2d . Yhere exactly on the Mizsourl River?
25 A. Are you seying like latitude or
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i longitude at all or what are you

2 referencing?

3 Q. Well, can you give us a description
4 in which you were located at that time?
& A We were in between —— if I remember
& correctly, we were near Miners EBend,

7 which weould ba just upstream from Miners
a8 Bend, which 18 a bend or an old pnatural
O bay of the the Missouri River on the

100 Sputh Dakota side.

s 0. Sp it's your testimony here today
13 that you were on the South Dakota side
13 of the river?

14 ME. MICHELS: Objecticn. That guesticon
15 calls for a legal conclusion.

16 THE COURT: Suatained.

17 MB8. FOX: Your Honor, may I approach the
18 witness?

14 THE COURT: Yes, and you have continuing
20 permission as well.

21 (SIDEBAR CONVERSATION. )

22 THE COURT: Will be marked as Defendant's
23 Exhibit A.

24 Q. (BY M8. FOM:) ©Okay. I'm showing you
25 what's bean premarked as Exhibit A. Do

F
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1 you recoghnize that?

2 A. I do, yes.

3 . Okay. What is that?

4 A Uh -- this would be just a probe to
5 put it plaimly. The general area of cur
6 typical patrol area what we call the

7 lower Miassouri stretch. Um, this weould
g be Dakota Dunes out of Sioux CLEY down

o here, and I believe I see Miners Bend

10 right here on the South Daketa side.

11 Q. Okay. And that would be located in
13 Union County, South Dakota?

13 A. The Miners Bend 7

14 0. Correck.

18 A. Yas.

16 g. And is that a fair and accurate

17 represantation of the area on the river?
1B B. Of the =-- of this specific area?

19 Yes.

20 @. And in this specific area, you claim
Fal to have stopped my client; 1s that

ZZ right?

73 B, It was in this —— in this map area,
24 Yes.

25 Q. Ckay. Um —-

22
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] A. -= Or ¢lose to it would be —- it was
2 getting very close to the upper end of

3 that. But yea, I balieve it was in this
1 photo.

5 9. ©Okay. But you weculd agree that it
& axceaded Union County (INAUDIBLE); is

7 that right?

& THE COUET: Restate your gquestion. I'm
a not sure I heard it correctly.

10 MS. FOX: Would you agree that the stop
11 that you made of my client did go up into
12 the Dixon County part of the river? It
13 maintained in the Union County-Dakota

14 County area?

15 MR. MICHELS: Objection, Your Hcnor.

16 Again calls for a legal concluaion.

17 THE COURT: Owverruled. You may answer.
18 THE WITNESS: You're going to correct ma
19 if I'm wrong, is Dixon west of -- For a
20 Nebraska map, what i1s directly south of
2l Union County?

22 THE COURT: Well, zhe can't answer the
23 guestion. So you Jjust have to answer to
24 the best of your ability, and if you
25 don't know, then that'a the answer,

23
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1 THE WITHESES: If we are saying it'a

2 between the county that's directly south
3 of Union County, ye=. It never went to
1 the county of that county. I don't know
5 my Nebraska counties like I should, I

B guess. I wasn't prepared for that.

T 2. (BY ME. FOX:})] So baszed on this map,
B Exhibit A, are you able to identify

o where vou stopped Gary Ogden's poat?

10 A I would say it weuld be somawherse
11 within a mile upstream of Miners Bend

1z because I remember during the actual

13 resistance and all that we were floating
14 past Miners Bend. Ho we were just
15 upstream of Miners Bend at the time of
146 the stop.
17 Q. Okay. S0 when you made tha stop,
18 wolld you agree that you were going

19 downstream?
20 B The boat waz operating --
21 2. Okay. You were -— Sorry —-
22 A, -=- And in a -- in a downstream

23 fashion when we conducted the stop, ves.
24 2. Ckay. And you would -- would you
25 agree that the downstream fTashion would

LS
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1 be on the Nebraska?
2 A. You can --
3 @ == of the river?
4 A. -- You can go downatream at any
5 point frem shoreline to shoreline.
5 Q. OCkay. Can you identify uh -- which
7 gide of the river is South Dakota and
8 which side is Nebraska wversas, lower
a verses upper, on this map?
10 ME. MICHELS: Objection —-—

11 M5, FOX: So the lower side --

12 MR. MICHELS: == calls for a legal

13 conclusion.

14 M8, FOX: -- of the river would be South
15 Dakota or Nebraszka?

i6 MR. MICHELS: Cbijection. <Calla for a

17 legal conclusion.

18 THE COURT: Sustained. You'll hawve to
13 rephrase your guestion.

20 M3. FOX: Bure.

21 i thiz map, what 1a on the south
22 ajde of the river? What's that thing?
23 THE WITNESS: Well, it would depend if

i | you're talking right here or right here,
£5 because it goes east and west here, and
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1 here; it goes acuth and north. 8o I

2 guess it would depend which part you're
3 talking.

1 M5. FOX: Okay. Let me -- are vyou able
B tc mark on the map where exactly you ——
& THE CLERK: ~-- I couldn't pick that up.
¥ Tou're not close encugh to a mie.

B Q. [(BY M3. FCM:) Are you skle to mark

9 cn the map where exactly the boat was
in located?

13 A. Exactly? I den't have an exact

1z location. I have a rough eatimate

13 location, but I do not have a latitudinal
14 and longitudinal exact location of the
15 boat.

18 Q. QOkay. Can I --

17 A. -— would vou like a rough estimate?
1g o I would, wves.

19 A. Ckay. T would say the rouch

20 astimate would be somewhere in this

21 general area.

2z 2. And why do yvou believe that?

i B That's just, again, when the

Z24 resistance and the use of force occurred
25 with Mr. Ogden. I remember saylng in the
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1 video that we are flcating past Miners

3 Bend. 3o, based on my tralning and

a experience how long it takes to float, I
4 would put it within & mile upatream of

5 Miners Beond.

& Q. Okay. Based on your racellection

7 Have you had a chance to review your

B video?

3 E. I hava.

10 Q. Okay. Based on your recollecticn
11 gnd what's gseen in the wvides, is it true
1z that you um -- told Mr. Ogden to bring
13 the boat more towards the middle of the
14 river?

i5 A Te bring him away from the rocks,

16 yes.

17 Q. Okay. 8¢ you're testimony here

1E today is that he was close tao some

19 rocks; 1% that right?

20 A. He was in the -- on the -- I mean,
Z1 yeah, he was near rocks, but agaln thart
s 1z very common for us. If we are even
Z3 too close to rocks at all, we ask them to
24 go more towards or away from the rocks =0
25 that way we are not bumping over the

27
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1 rocks when we are deing the check.

2 . Okay. And where were those rocks

3 located? Were they on the South Dakota
] side or the Nebraska side?

5 MR. MICHELS: JMAgain, cbjectien. Calls

& for legal conclusion.

7 THE COURT: Susatained.

2 M5. FOX: Would those rocks have touched
b the Nebraska land border?

1D THE WITNESS: The rocks in gquestion

11 would be the Nebraska border, yes.

12 M5. FOX: Your Honor, may I take a brief
13 moment to look at additional

14 paragraphs ==

1% THE COURT: -- yes.

1€ MS. FOX: -- to determine furtherxr

17 quastioning?

18 During the initial stop of my

19 client, how close was his boat to the --
20 those rocks that we previous discussed?
21 THE WITNES3: BAgain, I don't have an

z2 exact, but rewatching my body cam, I

23 would put it at 50 wyards. Thirty to

24 fifty varda, I think is what I inditially
25 said. Again, I don't have an exact,

a8
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. £ exact location., We were in the actual —-
z yeah, thirty to fifty yards.

3 Q. (BY Ms. FOX:) Officer, you said that
4 you reviewed your video in this case;

& ias that corract?

& M. I hawve,

7 Q. Okay. And is that a fair and

B accurate representation of exactly what
g eccurred between you and my client, Gary
10 Ogden?

11 A, Yeah. I mean, it shows everything.
1z I mean, there might be some wind that cut
13 cut noise, but yes it shows everything
14 that was from the best of the cameras

15 ability, yes.

1€ Q. Qkay. So based on your review of
17 that widec, would you agree that that

18 video showesd

19 Mr. Ogden's boat was pretty close to

20 those cocks?

21 A. It would show 1t where the boatr was
2z at the time. S0 I guess it would you up
23 for depiction on if it was too close or
24 where it was.

25 ME. FOM: Your Honor, we would like to

28
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i enter evidence um =-- this officer's body
2 cam video. We don't have it here today.
3 80 is it possible that we could provide a
1 copy to the Court um -- after this

L) hearing?

& THE COURT: Mr. Michels?

7 MR. MICHELSE: I would like to review the
B copy that they submit first, but

g otherwige I would == T would jl,]!l‘l: atand
10 up my objection, agaim, that this is not
11 appropriate at this peoint of proceedings,
iz but understanding the Court does want an
13 evidentiary hearing. That being the

14 case, I wouldn't object.

15 THE COURT: All right. Then the body cam
16 videc exhibit will be marked as

17 Dafendant's Exhibit H.

18 Ms. Fox, you're directed to -- I
19 don't know -- is it in digital format

20 that you can share that with Mr. Michels
21 or are you golng to mail it to Plerre and
22 he'll mail it back?

23 M3. FOX: No, Your Honor. We have a

24 system where we can put it up in the

25 Cloud. Otherwise, I'm sure, aince it'a

b
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1 the State's evidence -- it's the State's
2 own evidence; they would be able Lo

3 procure a coepy from the Union County

4 state's Attorney as well.

5 MR. MICHELS: Correct. It it's not

& that the State haa -- does not have the
7 bedy cam wvideo. The State juat wants to
: make sure that the wvideo that is being

@ submitted is in fact the body cam videg

10 iz the same evidence that we have.

11 THE COURT: All right. So how are you we
12 going te make sure that happens, is my

13 guestion?

14 ME. MICHELS: If she uploads it to the

1% Cloud, and I have a chance to review it,
16 then maybe I can reserve my objecticn, 1if
17 I even have one, teo that peoint. I assume
1% it is the same wvideo, but in the avent

149 it's not, I'd like to be able to make

20 that objection at a later time.

21 THE COURT: 0Okay. And so then, your only
22 objection would ba if it'=s not a true and
23 accurate copy of the officer's body cam
2d video?

2% MR. MICHELS: Correct, Your Honor.

Filed: 12/30/1024 11:4% AM CET Union County, South Dakota 63CRI24-000363
- Page 70 -

hppx. D45



TRAMSCRIPT: MOTION TO DISMISS HEARRING NOVEMBER 15, 2024 Page 32 of 42

L THE COURT: And then, alsc yvour standing
i cbjection to the Court considering this
3 at all based upon your argument?

d MR. MICHELS: That's correct. Yeasa, Your
5 Heonor.

1 THE COURT: All right. Then the Court

7 will conditionally Eeceiwve Defendant's

g Exhibit B. And I will just ask the

2 parties to e-mail me once the sxchangs
14 has occurred on the Cloud, Mr, Michels
11 has a chance to look at that and state
12 your final objection, and then, I will
13 file that e-mail as part of the record.
14 You may continue, Ma. Fox.

1% M3. FOX: I have no further guestioas.
16 THE COURT: Mr. Michels.

17 MR. MICHELEB: Thank you, Your Honor.

14 Officer, can yeou remind me, I
19 don't recall if you answered this
20 guastion, how long you've besn a
3 | conservation officer.

22 THE WITNESS: I was a consarvation

23 officer for 11 years, and I justc took the
Zd promoticn to Conservation Officer
25 Supervisor wery recently. 8o it's a
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1 tally of 11 years.

2 Q. (BY MR. MICHELS:) And in your tlme
3 as an officer, how long hawve you worked
1 here in Union County?

E A. I was stationed in Lincoln County,
B which is part of the south district, in
L April of 2017. Bo I guessa the summers of
B "17 through this past "24.

& Q. Sc about seven years; is that

10 accurate?

11 A. Correct.

12 2. And in that time, how long hawve you
13 patrolled the Missouri River?

14 A. Too many to count on the Missouri
15 River, especially this lower stretch of
16 the Missouri River.

17 g- Apart of the number instances,

18 during the seven years, Were you

19 patrolling the River cwver the course of
20 all seven years at different

21 [INAUDIBLE) 7

ZZ R Yea., Multiple times, every summer.
23 Q. Okay. And you -- can you give us an
24 estimate of how often you're patrolling
25 the river?

33
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1 A. I would say at least two to three

Z times a week during the summer months.

3 And that would be from mid-May to

1 mid-September.

5 @. Can you give us an estimate on an

= average patrol how cften you initiated

7 atops on the river?

B A How many times I contact a boaz, is
a that what you're asking?

10 Q. Yes.

11 A. Oh. That would depend on —-

12 sometCimes the first boat results in =n

13 arreat and we are out of the river.
14 Sometimes it's up to 20 boata per patrol,
15 S0 it kind of greatly depends on the

16 busyneas of the river and the time of day
149 it is. 8o on average, I would say we are
1E making 10 to 15 boat contacts per patrol
19 on the river.

20 - And you =tated in your testimony

21 prior that you have regular contact with
22 Nebraska cfficers. Not necessarily on
z23 every patrol, but certainly throughout

24 your course of your -- throughout the

25 course of your career?

34
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1 A- Correct,

2 2. Have those officers every challenged
3 your jurisdiction on the river?

q A, No.

] Q. Have you ever been contacted by any
& Nebraska lawyers challenging your

1 jurisdietion?

g M3. FOX: Objection, Relevance.

& THE COURT: Owverruled. You may answer.

10 THE WITKESS: No.

L1 MR. MICHELS: Thank you. I have nothing

12 further.

13 THE COURT: Officer Vandenbosch, to your
14 knowledge, the entire boundary between

15 South Dakota and Nebraska, with regard to
16 Union County and the county directly

17 south of Union County, is the entirety of
18 that water, is it the Misszouri River or
19 is there any land boundary?

20 If yvou know.

1 THE WITHESS: The only thing I would

27 guastion would he the islands within the
23 Misscuri River. Scmetimes those islands
24 deeded to Nebraska and scmetimes deeded
£5 private, South Dakota or Nebraska,

EL]
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1 sometimes they are public, but there is
2 ne land within the Missouri River itself.
3 We just go off the South Dakota

1 shereline, and the Nebraska shoreline,

L and that would be the entirety of the

& Missouri River. There are some islands
7 within that entirety of the Missouri

i Eiver. I don't know if that's what

a you'ra -- that's what you were

10 referencing or not, Your Hohnor.

11 THE COURT: So I think you answered my
1z guestioned. It was just whether the

13 Missouri River followings Union County in
14 lts entirety.

15 THE WITNESS: Yeah. Based on geocgraphy,
15 the entire south side of Unicn County is
17 Missouri river.

18 THE COURT: Did that generate any

19 questions, Ms. Fox?

20 M3. FOX: Officer, can you just describe
21 the area um == around where the =-- where
22 you initially encountered Mr. Ogden? So
23 were there -- were there tens of trees,
o4 there were clearly rocks, those types of
25 things present?

36
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1 THE WITNESS8: T mean, hesides the water
2 itself, there was the rocks what we call
3 Riprap. Um -- and then, other than that,
4 that this secticn of the river where we
5 are talking, the actual flowing channel
& of water is wvery narrow. There's other
? parts of the river where it's shallow and
B unnavigable. At some times of the year
a with shallow and sandbars, the actual
10 flowing water <¢f Missourli River is &
11 very narrow stretch.
12 And when I =zay chennel, I don't
13 mean Wwater to water. I mean underneath
14 water, where it gets desper, is what we
15 call the channel. That's where you have
1 to run the koat. ©Other than that, there
17 was no -- there waa no trees or exposed
18 sand or anything in the atop area to the
19 best of my recollection.
Z0 2. (BY M3, FOX:) But up against the
21 land was a forested area?
22 i IT T remember correctly, no. It was
23 not forested. T mean there was —- are
24 you saying directly against the water or
25 beyond?

37
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1 Q. I'm saying where the water met the
2 land closest to where my client was

3 located.

4 A. Uh -- I bhelieve a rocky area with
5 some -— some trees and grass. I'd have
G to rewatch the body cam to see exactly

7 what it was. But that entire stretch

B meet of it is either rocky shoreline or
3 timber shereline or residential area.

1d It's -- it's -— that's the entirety of
11 That whole stretch so.

12 Q. Okay. 8o that would be on your

13 videc 1f there was a forested area

14 surround -- like toward -- on the

15 shoreline where -- around where MrI.
1 Dgden’s boat was stopped?

17 A, Sure. The wvideo, it's dark. It was
18 sfter dark when the stop conducted sec it
19 would —— it might be difficult to sea,
20 bBut.

21 0. ¢ i3 1t your testimony here today
22 that it was completely dark se you're

Z3 completely unable Lo sae?

24 A I wouldn't say it's completely dark.
25 It was after the sunszet hours when

i
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1 navigation lights were reguired, so it's
2 going to ke right at that dusk timeframe,
3 I guess. It'ms not completely dark. By

4 the end of the atop, ves.

5 M5. FOX: I have nothing further. Thank
[ you.

7 THE WITNEZ2: Thank you.

8 THE COURT: Mr. Michels?

E MR. MICHELS: HNeothing further,

10 Your Honor.

11 THE COURT: All right, =i¥. Thank you.
1z You may step down.

13 THE WITNESS: Okay.

14 THE COURT: Ms. Fox, do you hawve any

is additional evidence you wish to offer in
16 support of your motion?

17 MS8. FOX: Um —- Mo, Your Honor. And just
18 to confirm, I did not enter inteo evidence
19 Exhibit A. I only entered Exhibit B,
20 which is the video.

21 THE COURT: And that was intentional?

22 ME. FOX: Yes,

#3 THE COURT: Anything further from the

74 defense with regard to the motion?

25 M3. FOX: Nothing further, other than we

Lal
[l
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RE: State v. Gary Ogden, Jr. 6ACRI24-163
Deear Coumae],

A bearing was beld on Movember 15, 2024, on Defendant’s Moticn to Dismiss For Lack of
Jurisdiction. The Court received the testimony of Officer Josh Vandenbosch and Defendant’s
Exhibit B.

The Defendant’s motion azserts the Court does net have subject matter jurisdiction to hear
this case because the events leading up to, and including the arresl, occurred in Nebraska,
Defendant's Motion to Dismiss, Paragraph 7. The State argues the motion canmol be granied
hecaiise it does not meet the statutory bases for diemissal in SDCL 23A-8-2 and assens that the
Court may not inguire into the sufficiency of the evidence. The State further arpues South Dakowa
has concurrert jurisdiction over the entirety of the Missour Fiver

The Court will address the following issucs: fitst, whethes the Court may hear a motion to
dismiss prior to the State’s cass-in-chief at trial and resabve tactual disputes limited to the motion,
and if g0, whether the Court has subject matter jurisdiction in this case.

“To properly hear a case, o eirouit court must have parsonal jurisdiction over the defendant
appearing before them and subject metter jurisdiction over the charges filed by the Sinte.” Shate ».
Pentecost, 2016 5.D. 84, 12, B87 N.W.2d 877, B8], "Jurisdictional issues can be raised at amy

FPoge 1 of 5

- Page 310 -

Appi. D54



MEMORANDUM DECISION: (HEARING NOVEMEER 15, 2024) Page 2 of 5

time and determination of jurisdiction is appropriate.” Stare v Medicine Eagie, 2013 8.D. 60, 138§, B35
N.W.2d 826, 900 (quoting Srare v. Anders, 2000 8.D, 15, 15, 763 N, W 2d 547, 549.50). “Further, subject
matter jurisdiction cannot be acquired by agreement, consent, walver, or estoppel ™ I (internel citations
crmitted],

=Subject matter jurisdiction is a court's competence to hear and determine cases of the general class to
which proceedings in guestion belong and the power b0 deal with the general subject imvolved in the action.
Pentecost at §13 (guoting Adarck v, Thurshy, 2011 5.0, 73, 15, 806 N.W.2d 239, 245} internal quctations
omitted). South Dakota has broadly defined “jurisdiction™ and it inclodes the “legal power, right, or anthority
io hear and detenmine a cause or causes, considered either in peneral of with refersnce 1o the particular matter,
.+, the power to inguire into the facts and apply the law, and ... the right 1o edjudicate conceming the subject-
matter in the given case,” Medicine Eggfe, 140, 900 (internal citation and quotations omitted).

“Mictions to dismiss for lack of subject matter jurisdiction fall into one of two categoriea: (1) facial
attncks on allegitions of subjes! matter jurisdiction within the complaing or () disputes regarding the facts
upon which subject mutier jurisdiction rests.™ Afone v. Brunsch, fnc., 2019 53.D. 41,711, 931 N.W.24 707,
710-11 {imtemal citations mdquamam omitied). “Jurisdicticnal issues, whether they involve questions of
law or fact, are for the court to decide™ i "To resalve the question, the court may hold hearings, consider
live testimony, or review affidavits and documents.” Id a2 912, *[Courts] aré empowered 10 hear only those
cases constitutionally end statuterily autherized.” fd at%13. The Defendant’s motion attacks the facts on
which jurisdiction rests: the location of the arrest, so it is a factunl aitack.

" Judicial economy demands that the issue be decided ot the outset rather than deferring it until trial. ..."
Oshorn v. United States, 917 F.2d 724, 729 (Bth Cir. 1990). “IF the defendamt thinks the court lacks
jurisdiction, the proper course is to request an evidentiary heanng on the issue.” Jd &t T30, The defendant
mey submit affidavits or other documents and the court can hold a hearing. /d *As no statute or rule
prescribes a format for evidentiary hearings on jurisdiction, sy rational mode of inguiry will do.” Jd (intemal
quatations omited), The courl must then conclusively determing the jurisdictional issue unless the
jurisdictional issue is so tied vo the merits that a full wial is necessary to determine the jurisdiction issus. .
The plaintiff must prove jurisdiction exits, Jd

Based on the foregoing authority, it is clear the Court shonld consider the mation 1o dismiss fior lack of
jurisdiction prior to trial and may approprately consider evidence received at the hearing and resalve factugl
guecstions related to the jusisdictional challenge. The Court will nexdt address whether it has jusisdiction in this
case,

Based on the evidence received at the hearing, the Court finds that Officer Josh Vandenbosch bas been
employed as a wildlife conservation officer for 11 vears and is now a supervising officer. Officer
Vandenhosch patrols the Union County grea of the Missouri River from the South Diakots shoreline to the
Nebraska shoreline hetwesn twa to three times per week with 10-15 boat contacts each patrol Trom mid-May
to mid-September.

Officer Vandenbosch was emploved in that capacity on July 77, 2024, when he inftiated & stop of the
Defendant's hoat on the Missourd Kiver. Officer Vandeabosch observed the Diefendant driving his boat near
the rocks, or shoreline, of Nebraska and sccording to Officer Vandenbosch. the stop ocemrred within 30-50
yards of the rocks/shoreline. Officer Vandenbosch’s initial observations of the Defendant and the initial
encourier were eaptured by u body camers and received as Defendant’s Exhibit B. Exhibit B cormobarates

Officer Vandenbosch's testimony but establishes that the stop and driving occurred much closer to the
Mebraska shoreline than 30 to 50 yards. The Court finds the Defendant operated his boat and was stopped near
the Mebraska shoreline.

Page I of B
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Artiche [ § 2 of the South Dakota Constizution defines the boundaries of the State. SDICL § 1-1-1
provides that South Dakota hes jorisdietion within the establizhed boundaries of South Dakota. Congress hes
the power 10 admit mew states and establish state boundaries. 1.5, Const., Art. IV, § 3; Teras v. Lowislana,
AI0TLS, 702, 07, 93 5.C. 1215, 1218, 35 L.Ed.2d 646 {1973). States may enter into their own border
agreements with the consent of Congress. 1.8, Const, Art. 1, § 10, CL3; see alro New Jersey v. New York,
523 U.B. 767,811, 118 5.Ct. 1726, 1750, 140 L.Ed.2d 993 {1998}, Commornwealih of Firgiria v. Stare of
Tennessee, 148 ULS, 503, 13 B.Ct. 728, 37 L.Ed. 537 (1893); Stave of Florida v. State of Georgia, 58 1.5, 478,
15 LEd 18] (1854). “While contractual in nature, an interstate compact is not jost & contract but also s
federal statute enacted by Congress that precmpts contrary stete lew.™ Texas v. New Mexico, 602 1.5, 543,
949-30, 144 5.CL. 1756, 1762, 219 L.Ed. 539 (2024 Xintemal citations and quotations omited). “Once
Comgress gives its stamp of approvel, an interstste compact becomes the law of the land, much hike any other
federal statiaie.” i

Indesd, congressional consent “transforms an interstate compact within [the Compact] Clause
into a law of the United States,” Cupler v ddams, 449 1.5, 433, 438, 101 5.Co 703, 706, 66
L.Ed1d 641 (1981); accord, Texas v. New Mexico, 462 U8, 554, 564, 103 8.Ct. 2558, 2565, 77
LEd2d 1 (1983). Just a5 if a court were addressing a federal statute, then, the *first and last order
of business™ of a court addreasing an approved interstale compact “is interpreting the compact.™
Id,, 8t 567-568, 103 5.C1., at 2566-2567. “[Ulnless the compact to which Congress has consented
ix zomchow unconstitstional, no court may erder relief inconsistent with its express terms,” Id, at
564, 103 5.C1., a1 2565, no mater what the equities of the clrcumstances might otherwise invise.
See Arizona v. California, 373 ULS. 546, 565-566, £3 5.C1 1468, 1480-1481, 10 L Ed.2d 542
(19635 "[Clourts have no power to suhstitute their own notions of an “equitable apportionment’
fior the apportionment chosen by Congress™); Washingfon v Ovegon, 211 U8, 127, 135, 29 5.CL
47, 49, 53 L.Ed. 11¥ [1908) (noting that Congress had established the boundary between
Washington and Oregon in the middle of the north channel, and that "“[(Jhe courts have no power
to change the boundary thus prescribed and establish it at the middle of some other channel,”
even though changes in the wetcrway over the course of ime scemed 1o indicate the equity of
sltering the boundary line); cf. Mew Jersey v Delmeare, 291 U5, 361, 385, 54 85.C1. 407, 415~
416, 78 L.Ed. 847 (1934); Moryland v West Firginia, 217 U.S., &1 46, 30 5.CL, at 279%-280.

New Jerrey v. New York 523 US. 767, 811, 118 5.Cv. 1726, 1750, 140 L.Ed 2d 993 (1998).

South Dakcota and Nebraska entered into a boundary compact (“Compact™) and it was approved by
Congress on November 28, 1989, 101 P.L. 183; 103 Stat. 1328. The Compact is also codified at SDCL § 1-2-
B. The Compact provides that “the permanent compromise boundary line between said countics of the stales
shall be fixed at the centerline of the designed channe] of the Missouri River (the westerly channel adiacent 1o
Section 5, Township 29 North, Range 7 East of the 6th P.M. shall be considered the main channel).” SDCL §
1-2-8 (Article IIa]).

The State argucs South Dakota has jurisdiction over the entire Missouri River based on 33 UB.C A §
11 and SDCL §§ 41-15-2, 42-8-67. 33 US.CA. § 11 provides;

The consent of the Congress is given io the States of Norih Dakota, South Dakota, Minnesot,
Wisconzin, Towa, and MNebraske, or any two or mone of them, by such agreement of compact &5
they may deem desimble or necessary, or as may be evidenced by legislative acis enacted by emy
oo or more of said States, not in conflict with the Congtitution of the United States or any faw
thereof, to determine mduukthﬂmmhtmmdhymdSum.mmﬂr,nm
offenses ariging out of the violation of the laws of any of said States upon any of the waters
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ﬁ:mﬁnuﬂrgbunrduyﬂnmbﬁmmmmmmnfmd States, or waters through which such
boundary line extersis, and that the consent of the Congress be, and the same is, given to the
eancurrent jurisdiction agresd to by the States of Minnescta and South Dakota, s= evidenced by
the act of the Legislsture of the State of Minnesotz approved April 20, 1917, and the act of the
Legislature of the State of South Dakota approved February 13, 1917.

This law does not creats a compact between South Dakota nnd Nebraska. Rather, it grants consent by
Comgress for two or more states to enter into & compact e establish concurrent jurisdiction. There is no
evidence showing that South Dakota and Nebraske entered info a compact for concurment furisdiction aver the
Missouri River. Further, sithough SDCL §§ 41-15-2 and 42-8-67 show n willingness by the Sowth Dakota
Legislatare to enter into such compact with our surrounding states, there appears to be no reciprocal Nebrasks
legislation evincing an intent 1o form 4 compact, One party alone cannot form & contract. Interestingly, and
by way of comparizson, 33 US.C A § 11 does create & compact between South Dakots and Minnesota,

Further, although SDCL §§ 41-15-2 and 42-8-57 provide for concurreat jurisdiction, they are
preempted by the Compect, sinco it is foderal law. See Texar, supra, 602 U.S. 943, Since the South Daketa
siatates are precmpicd by federal law, the Court will not utilize the canons of statutory constroction
Moreover, the identified parposes of the Compact include;

“(2) to avoid multple exercise of sovereignry and furisdicrion incliding morfers of taxation,
Judicial and police powers and exercize of administrative amhority: (3) to encourage settlement
and disposition of pending litigation and criminal proceedings and mvoid or minimize fidure
dizpures and [itiganiony, and ... that the common boundary between said counties e entabiinhed
within the confines of the Mixcodri River and both statez shall contimue to have access to and use
of the waters of the river.”

SDCL § 1-2-8 (Article I{b)) (emphasis added).

The State further ergued that South Dekota has jurisdiction over the entirety of the Missourt River
based on Linited States v. Oregon, 295 1.5, 1, 55 5.CL 610, 79 L.Ed. 1267 (1935) and Commonweaith of
Maozzachusetey v, State of New Fork, 2T1 1.5, 65, 46 5.Ct. 357, 70 L. Ed. 838 (1926). These cases both
recognize that,

[T]he dominion over navigable waters and property in the soil under them, ane so identified with
the exerciss of the sovereign powers of government that a presumption against their seperation
from soversignty must be indulged, in construing all grants by the sovereign, of lands 10 be held
in private ownership.

Chvegon at 14; Massechusents at BB, The issuc presented in both cases was whether the title to the soil
underneath the waters was transferred 1o the state when it was admitted to the Union and this guestion turmesd
on whether the waters were mavigable or nop-navigable. These cases end their analysis are irrelevant to these
procesdings becsuse the gquestion before the Court does not depend on wiwether tithe passed from e federal
government 1o South Dakota when it was admitted to the Union. As previously stated, South Dakota and
Mebraska agread thet the state boundary is *“the centeriine of the designed channel of the Missouri River.”
SDCL § 1-2-8 (Article Ti{a)).

Page 4ol 8
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The Court recognizes that law enforcement may well have difficulty in enforeing regulations on the
Missouri River based cn the comprise boundary. Howewver equitable i may seem, the Court does not have the
authority to extend the boundary further than what both states have agreed upon. See New Jerrey, supra, 523
U.5. mt 811. Congress has granted approval for the states to enter in compacts 10 address jurisdictiona) issues
with river bouncaries. 33 U.S.C.A. § 11. However, this must be accomplished by the legislative and
executive branches of our government,

The Defondan: pot forth evidence establishing that the arrest and vhservation of boating occarred very
cloge 1o the Nebraska shore. The Court conclusively finds that this necessarily occurred to the south of the
centerline of the desigoed chaamel of the Mizsouri River. The State did not submit any evidence cstablishing
that the relevant events ccourred 10 the north of the centerline of the designed channel of the Missouri Hiver.
The Court further notes the State has the burden to establish jurisdiction. See Oshorn, 917 F.2d of 730, Since
the events occurred inside the border of Nebraska, that establishes thet Union County, South Dakota doss not
hevve subject matter jurisdiction in this case. “When the court discovered it lacked subject matter jurisdiction, it
correcly concluded that it must end its inguiry and diemiss the case based an the motion to dismiss made.
pursuant to SDCL § 15-6-12(k)(1)." Alome at ] 20. Brsed on the foregoing analysis the Defendant’s Mistion
to Dismiss i3 granted. The Defendant is dirscted to submit written findings of fact and conclusions of law in
accordunce with this ruling within 10 business days and also subemit en Order Dismissing the [nformation.
This memorandum opinioa shall be incorporited ioto the findings of fuct and conclusions of law.

Sincerely,

K

Judge Sorenzen

Page Sof §
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ETATE OF 30UTH DAKOTA ) ™ CIRCUTT CONTRT
1 85
ICOURTY OF LINION )] FIRST JUDMCIAL CTRCUTT
STATE OF S30UTH DAKOTA, GICRIZEA-I63
Plointiff, OBJECTIONS TO DEFENDANT"S
VE, PROPOSED FINDINGS OF FACT AND
COMNCLUSHONS OF LAW
GARY DEAN OGDIN,
Defendant,

The above-entitled casc came beforc the Court on the 15% day of November, 2024, beforc
the Homorable Kasey Sorcosen. The State was represented by Special Assistant Attorney
Chemeral, Nick Michels. Defendant was represenied by his allorneys, Jacklyn Fox and John
Hines. The State, having reviewed the Defense’s proposed Findings of Fact snd Conelusions of

Law, respectfilly submits its objections as follows:

FINIMNGE OF FACT
The Btate submits a general objection to Defendant’s proposed Findings of Fact because they

are irrelevant for the determination a8 to whether the Information is subject 1o & dismissal
parsuant to 234-8-2.
1. The Stare objacts to proposed Finding #1, The Finding is irrelevant for the defermination
a5 to whether the Information should be dismissed pursoant fo 23A-8-2,
2. Mo objection.
3. The State objests to proposed Finding #3, The Finding is irrelevant for the determination

as to whether the Information should be dismissed pursuant to 23A-8-2,

Filed: 1/3/2025 11:48 AM C5T Urnion County, South Dakoia G3ICRIZ4-B00363
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4. The State ohjects to proposed Finding #4. The Finding is irrelavant for the determination
as 1o whether the Infommation should be dismissed pursuant to 23A4-8-2.
5. The State objects to proposed Finding 15, The Finding s irrelevant for the determination
] a5 1o whether the Information should be dismissed pursuant 1o 23A-8-2. Moreover, thone
is nu evidence W support whers the nctual slop took place,
8, The Siale objecty Wy proposed Finding 45, The Finding is melevant [or the delermination
I a8 1o whether the Information should be dismissed pursuant to 23A-8-2._Moreover, there
i o evidence to support where the sctual stop took place.
7. The State objects to proposed Finding #7. The Finding is irrelevant for the determination
a5 to whether the Inform ation should be dismissed pursusa to 23A-8-2. Moreover, there
is no evidence to support where the ectual stop took place, and there does not exist a
South Dekota side of the channel of the Missouri River.
£, The State objects 1o proposed Findmg #5, The Findmg 15 irrelevant for the determination
as to whether the Informaion should be dismizssed pursuant to 23A-8-2. Moreover, thore
is no evidence to sapport where the sctual stop took place, and there does not exist a

Mebraska side of the channel of the Missouri River,

CONCLUSIONS OF LAW
1. The State objests to proposed Conchusion #1. The State objects 1o the Court's

Memnarandum (pinion,

2. No objection.

3. The State objects to propesed Conchasion #3. “Whether & court has subject maiter
jurisdiction is determined by the indictment ™ Stare v Sandiers, 2006 8D, 32, 9 5, 878
N.W.2d 105, 107 (8.D. 2016). “Jurisdiction over the sulsject-matter of the offense

Filed: 1/3/2025 11:48 AMCST Union County, South Dakota 8S3CRI24-000363
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charped depends upon the allegaiions of smd indictment or affidavit and mformation and
not upon the actual facts.” 'd (citing Stare v. Osborn, 155 Ind. 385, 58 NLE. 491, 493
{1900). An indictment retuned by a legally constituted and unbinsed grand jury, like an
information drawn by the prosecator, if valid on its face, is enough to call for trial of the
charge on the merits. Siave v. Cameron, 1999 5.0, 70, 596 N.W 2d 49, 52. Whether the
charges sctually ovcumred where (he indiciment or allidavit and informetion alleges tha
they occurred is & factual assertion for a jury to determine. Siate v. Sanders a1 6, 108,
The Information in the present case charges that the Defendant “on or about the 270 day
aof Jaly, 2024, m the County of Union, State of South Dakota. .., did commit the public
offense of Boatmng Under Influence.™ Because the charges listed in the same Information
arc brought in Union County, the Information is valid on its face. Consequenily, the
legality or sufTiciency of the evidence concerning jurisdiction cannot be considened at this
stage in the proceedings,

4, The State objects 1o Conclusion #4, Based upon the allegmions contamed in the
Information, this court has subjec: matter juriediction over the Delendant, State »
Sanders, 2016 8.1, 32 at 5.

5. The State objects to Conclusion 45, Defendant proposes using civil rules in dismissing a
criminal case. The issue that the Supreme Court addressed in Alone v Brunsch, fnc
eoncerned & civil, tor claim. The question of sabject matier unsdiction rested apon the
rules of civil procedure, Indeed, the statule upon which the Defendants relied m ther
Motion to Dismiss, and upoen which the South Dakota Supreme Court issued iis decision,
was 8.1, Codified Laws § 15-6-12(b)(1) which governs the rules for civil procedure in

cireut courts. dlome v. Brivtsch Inc., 2019 3., 41, 124, 931 N.W.24 707, 714,

Filed: 1/3/2025 11:48 AM CST Union County, South Dakota B3CRI24-000383
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Conversely, the Defense’s Motion to Dismies m the present case was made pursuant to
the rules of criminal procedure, 8.1 Codified Laws £234-8-2. Thus, the rules of eriminnl
procedure must apply when concening questions of jurisdiction. And, as stated above,
the trial court is not authorized o consider evidence when detemmining jurisdiction.
Whether the charges actual by ocourred whers the indictment or affidavit and information
alleges hal they occumred is a feclual assertion [or o jury [0 delermine, Siale v, Saveders at
1 6, 108,

6. The State objects to proposed Conclusion #6. “Faderal preemption of state law may be
gither express or implied ™ Gade v, Nar'l Soilfd Wastes Mzmt Ass'n, 505108, B8, 112 5.
Ct. 2374, 120 L. Ed. 2d 73 (1992). In vither case, “any stale law, however clearly within a
Stare’s acknowledged power, which imearfires with or is contrary to federal law, st
yield." [d. a1 10§, 23EE. In the South Dakets-Nebrasks Boundary Compact ("Compact™),
each state specdically relinquishes “all sovereignty over lands lymg on the [other sate’s]
gide of the compromise boundary.™ 3.0, Codified Laws § 1-2-2 (crophasiz ming).
Comverscly, 8. D. Codified Laws §§ 41-15-2 and 42-8-67 concern the State of South
Dakota’s concumrent jurisdiction over the waters adjoining Nebraska Neither of these
South Dakota laws 18 contrary to the Compact since they concern a different subject
matter; namely, the houndary waters and not land.

7. 'The Btate objects to proposed Conclusion #7, In the Scuth Dakota-Mebraska Boundary
Compact, each state specifically relinguishes “all sovercignty over lands lying on the
[other state’s] side of the compromise boundary.™ 8.0, Codified Laws § 1-2-3. Thus, to
the extent that the states of South Dakota and Nebraska hope “to avoid multiple exerciscs

Filed: 1/3:2025 11:48 AM CST Union County, South Dakota 63CRI24-000363
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of soversignly and jurisdiction. ", il is with respect 1o exercises of eovereignty and
juriadiction over the landa on either aide of the boundary line and not the waters.

B. The State objects 10 proposed Conchusion #8 and §9, 5. D. Codified Laws §§ 41-15-2 and
42-8-67T make explicil the stale of South Dakola's convurment jurisdiction over the
houndary waters of the state, which includes the Missour River. Officer Vandenhosch's
initinl observalion and siop of the Delendant’s boal did nod ooour on tha Nebraske side of
the Compact, it ¢ecurred on the waters of the Missouri River. Thus, the Compact is not
implicated, the stats of Sowth Dukota maintaing subject matier jurisdiction, and the

Drefense™s Motion to Dirmiss should be dented,

{of Mok Michel
Mick Michols

Epecial Assistant Attorney General
South Daliota Game, Fish end Parks

Filed: 1/3/2026 11:48 AM C5T Union County, South Dakota BG3ICRI24-000383
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PROOF OF SERVICE
The undersigned hereby certifies that a tue and correct copy of the foregoing was perved

via Odyssey File and Serve upon the following individoals on Jarmary 3, 2025:

Jacklyn M, Fox
329 Fierce Sireet, Ste. 200
PO Box 27
Sioux Cily, Towa 31102
il e
faf DNick Mickels
Mick Michels
Bpecial Asaistant Attomey General

Bouth Dakota Game, Fish and arks
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
COUNTY OF UNION isﬁ FIRST JUDICIAL CIRCUIT
STATE OF SOUTH DAKOTA, 63CRI24-363
Plaintify, STATE'S PROPOSED FINDINGS OF
- FACT AND CONCLUSIONS OF LAW
GARY DEAN OGDEN,
Defendant.

The above-sntitled caso came before the Courd on the 15" day of November, 2024, before
the Honorable Kasey Sorcnsen. The State was represcnted by Special Assistant Attormey
General, Nick Michels. Defendant was represented by his attorneys, Facklya Fox and Johm
[ines, The State respectfully submits the fillowing proposed Findings of Fact and Conclusions
of Law;

FINDMNGS OF FACT

The State proposes the following Findings of Fact:

1. Any finding of fact mora properly designated as a conclusion of law shall be treated o
soch.

2. On Faly 27, 2024, South Dakots Conservation Officer Josk Vandenbosch initiated a stop
of the Dofendant’s boat oo the Missouri River,

3. The Deflendant was wresied for the public offense of operatmg & boat under the influcnce
i violation of SDCL 42-8-45,

4, The Defendint was charged by an Information on or aboul Avgust 23, 2024, with the
following: two counts of Boating Linder Influence in violstion of $1CL 42-8-45(1)2),
one count of Boat Lights Raquired in violation of SDCT. 32.3A.1(1), one count of
Obatructing Law Enforcement n violation of SDCL 22-11-6, snd one count of Resisting
Arrest in violabion of BDCL 22-11-42). The information on file i this matter is
mcorporated herein by this reference.

5. The Information alleg=d that the listed charges oocurred m Union County.

Flled: 1/3/2025 11:50 AM CST Union County, South Dakota 63CRI24-000383
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6. The Information was fited in Union County.

7. The Informudion was valid on ils face.

8. The Information was found, endorsed, and presented or filed a8 prescribed by Title 23A.

2. The numes of the witnesses were insarted of the foot of the Information.

10, The Information substantially conformed to the requirements of Title 234

11. No mwore than one offense was charged ina smghe couni of the: Information.

12. All charged offenses in the Information were public offenses.

I3 Nothimg in the Informaotion constituled a legal fustification or excuse to the offenses
charged, or comzined matters which constituted any other bar (o prosecution

14. No preliminary hearing was necessary in this malter,

CONCLUSIONS OF LAW

The State proposes the following Conclusions of Law:

1. Any conclusion of luw more properly designated as a finding of fact shall be troated a5
such,

2. 8.1, Codified Laws § 23483 provides the specific groands wpon which a trial court
may cismiss an indictment or mformation

3. *"Whether a court has sabject matter jurisdiction B determined by the mndictoent.” Stage v,
Sonders, 2016 8.1, 32, § 5, 878 N.W.2d 104, 107,

4, “The trial court cannct inguire into the legality or sufficiency of the evidence upon which
an indictment is based when considering a dismissal uwnder SDCL £ 23A-3-2.7 State v
Springer-Ertd, 1997 8.0, 128, 7 8, 370 N.W.2d 39, 41.

5. Rather, “[an indictment returned by a legally constituted and onbissed grand jury, like an
information dravwn by the prosecuor, if walid an its face, is enough to call for tral of the
charge on the ments.” Stafe v Cameron, 1598 5D, T, 396 MW, 24 49, 53,

6. Decause the Information is valid on ils face, the legality or sufficiency of the evidence
concerming jorisdiotion cannot be considersd af this singe m the procesdings.

7. 8. Codified Laws § 1-2-8 establishes the South Dakota-Nebraska Boundary Compact.

8. 8.D. Codified Laws § 1-2-8 states in relovant pert that “On the effective date of this
compact, the state of South Dakota hereby relinquishes to the state of Nebraska all
sovereignly over lands lying on the Nebrasks side of said compromise houmdsry and the

Filed: 1/3/2026 11:60 AM CST Union County, South Dakota S3CRI24-000383
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state of Nebraska herehy relinguishes to the state of South Dakots all soverzignty over
lands lying on the Scuth Dekota side of the compromise boundary. ™

9, Mo mention is made m 8D, Codified Laws § 1-2-8 of the waters overlying the lands on
either side of the compromise boundary.

10, “While contractual in nature, an inderstate compact is not just a contract, bt also a
federal statute enacted by Congress that preempis contrary siate low,™ Teras v. New
Mexico, 603 U8, 243, 949-30, 144 5. O 1756, 1762, 219 L. Ed. 2d 539 (2024)
{citations omitied).

11, However, when a compact does not address a particular issue, courts must consider
background principles of law that would have informsed the parties” understanding when
they entered the compact. Now Fark v, New Jersey, 598 U8, 218, 224, 143 8. Ct. 918,
024, 215 L. Ed. 24 208 (2023).

1Z. Ome relevant, background principle of law applicable in the presont case is the principle
that “Doaninrion over navigable waters and property in the soil under themn are so
rdentified with the sovereign power of government that a presumption against their
separation from sovercignty must be indulged, m construing. . .transfer of sovercignty
iteelf ™ Limited Statas v. State of (ragon, 295 LLE, 1, 14, 55 . Ct. 610, 615, 79 L. Ed
1267 {1935}

13. The South Dakots-Nebrasks Boundary Compact does nol relinguish either state's
Juriadiction over the watars overlying the lands on either side of the compromise
boundary.

14, Additionally, 33 US.C. A, § 11 states in relevant part that, “The consent of the Congress
is given to the States of Nonh Dakata, South Dakota, Mmnesota, Wisconsin, lowa, and
Nebraska, or any w0 or more of them, by auch agreement or compact &s they may desm
desirzhle or necessary, or as may he evidenced by legislative acts enacted by any two or
mare of said States, not in conflict with the Constitution of the United States or any law
thereal, to determine and setile tha jurisdiction to be exercised by said Statos,
respectively, over offenses anining ont of the violation of the laws of any of snid States
upeti &y of the waters forming the boundary Imes batween any two or more of said
Btates, or waters through which such boundary line extends ™

Filed: 1/3/2025 11:50 AM CST Union County, South Dakota #&3CRIZ4-000:363
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15. The plain language of 33 T1.8.C A § 11 makes clear tht even one stte of thoss listed
can defermine and setile jurisdiction over offenses arising wpon the waters forming its
houndary Tines,

16. Bouth Dakota determined and settled jurisdiction over the watess forming the boundary
lines of the state in 8.1 Codified Laws § 41-135-2, which states that, “For the purpose of
enfirreing any of the lews under this title and the rules promul gated pursiant 1o this title,
the courts of this state, and the conservation officers of this stade, have jurisdiction over
the entire boundary waters of the state, to the funthermost shore line. Concurrent
Jursdiction of the courts and administrative officers of the adjoining states of Minnesots,
North Dakota, Montana, Wyoming, Iowa, and Nebraska over all boundary watars
betwean such states and this state, and the whole of such bonndary waters, is hersby
recogized,”

17, Bouth Dakota determined and setiled jurisdiction over the waters forming the boundary
linea of the state in 8.1, Codiffed Laws § 42-8-67, which states that, “For the purposes of
this chapter, the courts and tha conservation officers of this state have jurisdiction over
the entire boundary waters of this state to the furthermost shorelines, The concurrent
Jurssdiction of the courts and admunistrative oflicers of the adjoining states of Minnesota,
Morth Dakota, Montans, Wyoming, lowa and Nebraska over all boundary waders between
those states and this state, i herchy recognmzed.™

18. Mesther 5.1 Codificd Laws §§ 41-15-2 nor § 42-8-67 are cortrary to the South Dakola-
Mebraska Boundary Compacl.

19, 8.0, Codified Laws § 23A-16-10 establishes venue in Union County for the erintinal
affenses, “When an offense is committed in this stats on a boimdary water between this
state and another state, the veaue & in any covnty which bovnds on the body of water.
Upen 2 showmp of good cause, the court in which such prosecution 15 commenced may
order the case transferred to any other county bounding on the body of water as is more
sppropriate under the general verme provisions of § 23A-16-5.

Filed: 1/3/2026 11:50 AM CST Union County, South Daketa &3CRIZ4-000383
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Mick Michels
Bpecial Assistant Attorey General
South Dakota Game, Fizh and Parks

Filed: 173/2025 11:60 AM CST Union County, South Dakola E3ICRIZ4-000363
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FROOF OF SERYICE
The undersignad heraby certifies that a troe and comract copy of the foregoing wae served

via Odyasew File and Serve upon the following indivedunls on January 3, 20225:

Jacklyn M. Fox
320 Fierce Street, Sta, 200
PO Box 27
Sioux Cily, Towa 51102
iFowi@erarshuft
Lot Ddick Mluchels
Mick Michels
Special Assistant Atterney Oeneral

South Dakota Game, Fish and Farks

Filed: 1/3/2025 11:60 AM CST Union County, South Dakota G3CRI24-000383
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FINDINGE OF FACT AND CONCLUBIONS OF LAW Page 1 of 3

STATE OF 8OUTH DAKOTA 1 N CIRCUIT COURT
COUNTY OF UNTON ,‘;EE FIRST JUDICIAL CIRCUIT
STATE OF SOUTH DAKOTA
Plaintiff, 63ICRII4-363
FINDINGS OF FACT AND

. CONCLUSIONS OF LAW

GARY DEAN OGDEN, JR
Diefendant.

L S )

This matter came before the Court on November 15, 2024 for hearing on Defendant’s
Mation to Dismiss for Lack of Jurisdiction, Plaintiff sppeared by legal counse] Special Assistant
Attorney General Wick Michels, and Defendant appeared by lepal counsel Jacklyn Fox and John
Hines. Evidence and legal argiument were presented of the hearing, Following presentation of the
evidence, the Court enters the following Findings of Fact and Conclestons of Law:

FINDINGS OF FACT

1. This Court’s Memorandum Opivion, dated December 6, 2024, i incorparated borein by
this referance.

2. Any finding of fact more properly designated as a conclhusion of law chall be treated ag
£lech

3. South Dakela wnd Nebraska entered into an interstats boundary compact (*Compact™),
approved by the Uniled States Congress on Movember 28, 1989,

4. The Compact describes 2 compromise boundary line between Union Courity, South
Dakota and Dukota County, Nebraska, fixed at the centerline of the designed channel of
the Missouri River.

3. On July 27, 2024, South Dakota wildlife conservation Officer Jash Vandenhosch initiated

1

Flled oni143/2025  Union County, South Dakota 63CRI24-000363
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a st of the Defendant’s boat near the Nebraska shoreline of Dakots County, Nebraska,

. Defendant presented evidence corroborating that the initial ohservation and stop of

Defendant’s boat accurred near the Mebraska shoreline,

Plaintiff presented po evidence that the initial observation and stop of the Delendan *s

boat cconrred on tha Sowth Dakots side of the centerine of the designed chammal of the

Mizgoun River.

Officer Vandenbosch’s initial observation and stop of the Defendant’s boat occurred on

the Mebraska side of the centerline of the dasigned channel of the Missouri River.
CONCLUSIONS OF LAW

This Court’s Ademoramdinr Goimien, dated Docember 6, 2024, 15 imcorporaied hercin by

this reference.

Any conchmion of law more property designiated a2 2 findmg of fact shall be treated ae

swch.

Defendant’s Maotion to Dismies for Lock of Jurisdiction may be considered by the Coun

prior to the Staie’s case-in-chief. See Sare v. Medicine Exgle, 2013 5.D. 60, 138, 835

N.W.2d £86, 900 (™ Jurisdictional isswes can be raised al any ume and determination of

jurisdiolion is appropriate.™)

Plaintiff has the burden 1o establish that the Count has jurisdiction, See Cheborm v U5,

918 F.2d 724, 730 (8th Cir. 1990),

To detesmine whether the Court has jurisdiction, the Court & authorized to consider

evidence, See Alome v, Brumsch, fnc.,, 2019 8.D. 41,912, 231 N.W.2d 707, 711 (*Te

reschve the question [of junsdiction], the court moy hold hearings, consider Live

featimomy, or review alfidsvits and documents.")

= Page 37 =
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6. The Compact adopted by South Dakota and Nebraska, and epproved by Congress, is 2
federal statute that preampis contrary state law, Texas v New Mexico, 602 U5, 943, 049
50, 144 8.Ct. 1756, 1762, 219 L. Kd. 539 (2024)(internal citations and quotations
omitted).

7 The compromise houndary described in the Compact establishes the legal boundary
between Union County, South Dakota, and Dakota County, Nebraska, in par "o avoid
multiple exercise of sovereignty and jurisdiction including matters of taxation, judicial
and police powere . . . [and] to encourage settlement and disposttion of pending litigation
and criminal proceedings and avord or minmmze future disputes snd litigattons{, |~ 8DCL
§ 1-2-8 (Articke I(b)).

8. Because Officer Vandenbosch’s initial observation and stop of the Defendant’s boat
eccurred on the Nebraska side of the Compact compromise boundary, Union County,
South Dakota does not have subject matter jurirdiction in this cass.

9, Because this Court lacks subject matter jurisdiction, the cess must be dismssed,

1M32025 12:26:61 PM

BY THE COURT:
Attres1: = ——
i, Loty Hon Easey Sorensen,
@
3
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CREDER: GRANTING MOTION TO DISMIES Page 1 of 1

STATE OF SOUTH DAKOTA ) N CIRCINT COURT
e
COUNTY OF UNION } FIRST TUDHCIAL CIRCUTT
STATE OF SOUTH DAKOTA
PlaimtifT, 63ICRI24-363
ORDER GRANTING
¥. MOTION TO DISMISS

GARY DEAN OGDEN, IR,
Defendant.

NOW, on this 13t gy of Ianuary, 2023, the Court having before it the Defendant’s
Maotion to Dismiss, having entered Findings of Fact and Conclusions of Law, and bemng fidly
advised in the marters previcusty stated, it is hereby

ORDERED, that the Information filed on August 23, 2024, is dismissed.

A0S 12:28:10 PM
BY THE COURT:

-

Hen. Kasay Sorersen, Magistrate Judge

Filed on:1/13/2025  Union County, South Dakola 63CRI24-000362
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STATE OF SOUTH DAKOTA ) IN CIRCUTT COURT
188
COUNTY OF UNION ) FIRET JUDICIAL CIRCUTT
STATE OF SOUTH DAKDTA GICRI24-000363
Plaintif,
s, NOTICE OF APPEAL

GARY D DGDEMN, JR.,
Defendant.

e e T T S

Teo: GARY D. OGDEN, JR., Defendant; and
Jacklyn Fox, Antorniey for Defendant

Pleass tske notice thal ihe Stale of South Dakota, the Department of Game, Fish and Parks,
appeals to the Supreme Court of South Dakeota from the Court’s FFCL and Order Granting
Motion ¢ Dismiss, in whole, filed on Jarmaary 14, 2025,

Dated this 22* day of January, 2025.

i Wigh Michels

Mick Michels, General Counsel
Sonth Dakota Department of
Game, Fish and Parks

4500 8. Oxbow Ave.

Swoux Falls, 8D 57106

605 TT32T30

nick michelsi@state, sd.us

Filed: 1/24/2025 9242 AM CST Union County, South Dakota §3CRI24.000363
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ROTICE OF AFPEAL AND CERTIFICATE OF SERVICE Page 2 of 2

CERTIFICATE OF SERVICE

Nick Michels, counsel forthe State of South Dakota, Department of Game, Fish and
Parks, hereby certifies that on January 22, 2025, a true and comrect copy of the foregoing Notice
of Appeal was served upon the following clectronically via Odyssey File and Serve:

Jacklyn M. Fox Office of the Attomey General

329 Pigrve Streel, Sie. 200 1302 E. Hwry 14

PO Bax 27 Buita 1

Sioux Ciry, bowa 51102 Fiarre, 5D 57501

ok hufE : iwe@atate s
Wick Michels, General Counsel
South Dakota Departrnent of
Game, Fish and Parks

4300 5. Oxbeow Ave,
Sioux Falls, SD 57106
605 T73-2750

tuick, miche ls@state. sd.us

2
Filed: 124/2026 5:42 AMCST Union County, South Dakota &3CRIZ4-000363
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ORDER DIGMISSING SUPREME COURT APFEAL Page 1 of 1

u -
FILED SR

| MAR 06 25 1% THE SUPREME COURT FILED
W’/ OF THE FEB 10 205
0% 0 oV GT Ao
'ﬁ'”i' Gl con STATE OF S0UTE DAKOTA M
F &k kA
STATE CF SOUTH DAKOTA, ) DRDER DISMISSTNG APPEAL
Flaintiff and Appellant, }
) #3008a
e . j
]
GARY DEAN OGDEW, JR., )
Defendant and Appelles. 1

sy eltioetdbe ol VS i e [ Tmm fem ekt i i Ok e

It appearing to the Court that the appeal taken in the
sbove-antitled matter ia from an order of the magistrate court
granting & motion to dismiss, and under SDCL 232-32-5 there iz no
right of direct appesl from a maglstrate order, now, therefore, it is

ORDERED that the appeal 1s hereby dismiszaed.

DATED at Fierra, South Dakote, this 10th day of February,

2025. BY THE COURT:

ATTEST:

;, Chief Justice

Clerk of t upreme Court
{SEAL]

- Paga 108 -
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HOTICE OF ENTRY OF ORDER Fage 1 of 2

IN CIRCUIT COURT

STATE OF SOUTH DAKOTA )
COUNTY OF UNION - FIRST JUDICIAL CIRCUIT
STATE OF SOUTH DAKOTA, 63CRIZ4-00353
Plaintiff,
-y NOTICE OF ENTRY OF ORDER
GARY DEAN OGDEN,
Defendant.

T:  The ebove-named defendant, Gary Dean Ogden, and Jackhm M. Fox, his attorney.

FLEASE TAKE NOTICE thet the Order granting vour Motion to Dismiss in the above-
entitled action was entered by the Couwrt and filed with the Clerk on Janoary 14', 2025,

Dited this 18" ay of Februmy, 2025,

Lol Miich Macbals
Mick Michels
Special Assistant Attorney General
South Daketa Gem, Fish and Parks
523 East Capitol Ave,

Pierme, SD 57501

Migk MichelsiEstate sd.us

Filed: 21820256 1:38 PM CST Union County, South Daketa 63CRIZ4-000383
- Page 105 -

Appx. OTE



NOTICE OF ENTRY OF ORDER Page 2 of 2

CERTI TE OF
The undersigned hereby certifizs that & irue and correct copy of the foregoing was served
via Odvzsey File and Serve upon the following individus! on February 185, 2025:

Jacklyn M. Fox
329 Fierce Stroet, Ste. 200
P.O. Box 37
Sioux City, lowa 51102
ifox@eraryhuff.com
Mick Michel=

Special Assigtani Atomey Gensral
South Dakots Gam, Fish and Parks
523 East Capito] Ave.

Pierre, SD 57501

Flied: 2/12/2026 1:38 PMCST Union County, South Dakota &3CRI24-000383
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| WHURIZA- 2%

sl
| R o, STATS OF SOUTH DAKDTA
| e M.% e FILED

aler e il ] IN THE SUPREME COURT

i AP =25 R APR 04 2025

STATE OF SOUTH DAKOTA MM
& - & F

ORDER GCRANTING PETITION FOR
LISCRETIOMARY APPERL

|
!Iﬂﬂ OF EOUTE DAKOTA,
Plaintiff and Petitiocner,

vH, #31010

GARY DEAN OEDEM, JR.,
Defandant and Respondent.

e

- lwE m OB W BRSO IR SN aE O B B i b e el mm e e e wn o wm wm

Petitioner having served and filed a petition for allcwance
|of appeal from an order of the Magistrate Court of the First Judicial
[Circuit within and for the County of Unlon, South Dakota, Filed i
January 13, 202%. Respondent served and filed a response thareto.
The Court having considered the petition and response and being fully
advised im the premiszes, it is now

OBRDERED that the petition for allowence of appeal From said
intermediate order is granted.

IT I5 FURTHER ORDERED that the order for tramzcript, if any,
be made upon receipt of thls erder and the schedule for briefing
follow the schedule set forth in EDCL 15-26A-75. If no order for
transcript is made, the forty-five-day pericd for service and Flling
of the appellant’s brief shall commence Lo run as of the date of this

order.
DATED at Plerre, South Dakota thie dth day of Rpril, 2025.

ATTES

i R. Jenhgn, Chief Justice

Cleck of the Supreme Court

i SEAL)
! (Chigf Justioa Bteven B, Jenssa recused, )
{Justice Scctt BF. Myren dissants, )

l"l'.l:!.'.l::-:‘.[]'h.‘l!:llﬂ]-: Justices Jepimse W, Hesn, Mack E. Salter, Pacricia J. DeVaney, and
Eeotk &, Hyman.

l Filed on.0&/07/2025 Union County, South Dakota 63CRI24-000363
- Paga 105
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3 USE 11: Authority for compact batwesn Middle Herthwest States as lo jursdiclion of offenses committed on bourdary
watars
Texd contains those kews in elfec on May 12, 2025

Fream Tlle 33-HAVIGATION AND NAVIGABLE WATERS
CHAPTER 1-MAVIGABLE WATERS GEMERALLY
SUBCHARTER HEENERAL PROWVISIONS

Jump Ta;

Source Credit
Mizcellanecus
Codification

§11. Authority for compact between Middle Northwest States as to jurisdiction of offenses

committed on boundary waters
The conpont of the Congress ia given ta the States of Norh Dekate, South Dakote, Minnescia, Wisconsin, iows, and Mebeaska, o

Ay haws ar mone of (e, By sueh agreemant of compact a2 kel may deam dasirabla or necassary, of ag may be sddenced by
bzgislative mots anachad by any two or mone of sakd Steles, pot in conflict with Ihe Constilgion of the Unied Sties or any law theareaf,
ko dstereni e ard solila the jursdiction fo be exarsised by said Slates, respecfeety, over offonses arising out of the viclalion of e Ews
af ary of said Sieies Lpon any of the waisrs forming the boundary lines bebesan any iwo or meee of sad Stales, or walens Heough
whikch such boundary fine axtands, and el Be consent of b Congress bs, and the sare is, ghen 1o he cencument jurisdicton
agreed b by Be Stales of Minnesota and South Dakods, es ovidenced by e act of the Legislature of the Slala of Minnssols approved
fgrl 30, 1817, and the act of tha Legislature of the State of South Dakole appeoved Februsny 15, 1947

[Mar. 4, 1921, eh. 176, 49 Skl 1447

EnrmoriiL NoTes

CODIFICATION

Thia section iz from a resclulion entitfed a "Joint Resolution ghing consen| of the Congress of the United States to
the States of North Daketa, South Dakota, Minnesota, Wiscongin, lowa, and Nebraska, or any twa or more of seid
States, fo agrae upaen the jursdiction io be exarcised by said States over boundary walters bebween any two or more of

said States”.

mooutblank
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IN THE SUPREME COLURT

OF THE
STATE OF SOUTH DAKOTA

STATE OF SOUTH DAKOTA )
i Appeal No, 31010

Appellant, |}

)

V. )

i

GARY DEAN QGDEN, TR, )

)

Appelles. i

Appeal from the Magistrate Court. First Judicial Circuit, Union County, South Dakota,

The Hon, Kasey Sorensen. Magistrate Judgze presiding.

Appellee’s Brief

Michael P. Schimedt

John M. Hincs

Crary Huff, P.C

329 Pierce Sireet, Swite 200

Sioux City, 1A 51011
mschmiedugeraryhuff.com
Jhinesi@eraryhuff.com

Attomeys for Gary Dean Chgen, Jr.

Nick Michels

Special Assistant Attomey General
South Dakota Game, Fish and Parks
523 East Capatol Ave

Pierre, 8D 57501
nick.michelsiistate sd us

Paul Bachand & Jenna Severyn
Special Assistant Attomeys General
Bachand & Hruska, P.C.

206 West Missouri Ave

Pierre, 81 37301

phachand @ pirlaw. com
Jsevervnigpirkaw. coin

Attormeys for State of South Dakota

Petition for Permission to Take Discretionary Appeal hiled on February 27, 2023

Fibad: V22035 12:09 PMW CST Supremes Court, State of South Dakata #31010
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JURISDICTIONAL STATEMENT

The Magistrate Court entered an order granting Ogden’s Motion to Dismiss on
January 13, 2025, (App. 1). On January 22, 2025, the State filed a timely, but
urauthorized, Notice of Appeal. (App. 10). The South Dakots Supreme Court dismissad
the unauthorized appeal on February 10, 20235, {App. 12). The State then filed a “Notice
of Entry of Order” on February 18, 2025, (App. 13). The State petitioned for
discretionary appeal on February 27, 2025, forty-five (43) days after receiving notice of
entry of the Magistrate Judge's Order. (App. 15} This Court granted the petition for
discretionary appeal on April 4, 2023, with one Justice dissenting. (App. 290 This Court

lacks jurisdiction due to the State’s untimely petition for diseretionary appeal,

LEGAL ISSUES

L THIS COURT LACKS JURISDICTION TO HEAR THE STATE™S
APPEAL BECAUSE IT WAS NOT TIMELY FILED

Thas Court lacks jurisdiction to hear this appeal because the State’s petition for
discretionary appeal was more than ten (10) davs after it received written notice of the
entry of judgment.

Most relevant authority:

SDCL § 15-6-5(k)(2)

SDCL § 15-26A-3(6)

SDCL § 23A-32-5

SDCL § 23A-32-6

State v. Anders. 2000 8., 15,9 5, 763 N.W. 2d 547, 549

State v. Sharpfish, 2018 8.1 63, 71 12-13. 917 N.W.2d 21_23



I1. THE MAGISTRATE COURT DID NOT ABUSE ITS MNSCRETION IN
CONSIDERING OGDENS JURISDICTIONAL CHALLENGE AND
CORRECTLY DISMISSED THE INFORMATILON
The Magistrate Court did not abuse its discretion hecause jurisdiction may be

challenged at any time during the pendency of the proceedings.
Most relevant anthority:

SDCL § 23A-8-3(3)

wtate v. Netree, 607 N.W.2d 258, 260 (8.1, 2040

State v, Medicine Eagle, 2013 5.1, 60, 1] 40, 833 N.W.2d 884, 90

1L THE MAGISTRATE COURT CORRECTLY RULED THAT SOUTH

DAKOTA LACKS JURISDICTION OVER AN ALLEGED OFFENSE
OCCURING IN NEBRASKA
The Magistrate Cowrt correctly concluded that Sowth Dakota does not have

jurisdiction over the boundary waters of the State of Nebraska withowt an agreement,

compact, or legislative action of Nebraska granting concuwrent jurisdiction.
Most relevant anthority:

BUSCA§1I

sDCL § 1-1-1

SDCL § 1-2-8

Texas v. New Mexico, 144 U.S. 1756, 1762 (2024)

Tarvant Regl. Water Dhst. v. Herrmann, 569 118, 614, 628 (2013)

STATEMENT OF THE CASE AND FACTS
Ogden generally agrees with the statement of the ¢ase and facts contained in the

Stale’s Brief, except as staled heremn. The State’s recitation of facts in its brief omils the



location of Ogden's boat at the time of Officer Josh Vanden Bosch's stop. Officer
Vanden Bosch testified he directed Ogden to “bring [his boat] away from the rocks[.]”
(T.T. p. 27, 1. 15, App. 32). The Officer agreed that the rocks in question were located on
the Nebraska land border. (T.T. p. 28, Il 8-11. App. 33). Officer Vanden Bosch testified
he believed Ogden’s boat was “thirty to fifty vards™ away [rom the rocks at the time of
the stop. (T.T. p. 28,11, 23-24, App. 33). The Magistrate Court reviewed Officer Vanden
Basch™s body camera video, and determined the video “establishes that the stop and
driving occurred much closer to the Nebraska shoreline than 30 to 50 vards, ™
{Memorandum Decision, p. 2. App. 6). No evidence was presented by the State showing
that the stop occurred on the South Dakota side of the main channel of the Missouri

Fiver.

ARGUMENT
L Standard of Review
“Whether this Court has junsdiction 15 a legal 1ssue whach s reviewed de novo.™
State v, Anders. 2009 8.D. 159 5. 763 N.W.2d 547, 549 (ctation omitted). Sinmilarky. an
appeal regarding whether the circunt court has jurisdiction is also reviewed de novo. State
v, Cullickson, 2003 8.D. 32, 9 7. 639 N.W.2d 388, 390,

[1. This Court lacks jurisdiction to hear the appeal becanse it was not filed
within the required timeframe.

A. Analvsis
An appeal under SDCL § 23A-32-5 must be taken within ten (10) davs after
written notice of entry of the judgment or order being appealed. SDCL § 23A-32-6,

Appeals under SDXCL § 23A-32-5 are “not a matter of nght but of sound judicial



discretion”™ and must also “he taken in the same manner as nfenmediate appeals in
subdivision § 13-26A-3(6)." The Magistrate Court filed the “Order Granting Motion to
Dismiss" and “Findings of Fact and Conclusions of Law™ on January 13, 2025, (App. 1-
4). “Unless otherwise ordered by the court. all documents filed with the count
electronically through the Odvssey system or served electronically through the Odyssey
system are presumed served upon all attormeys of record a1 the time of submission,”™
SDCL § 15-6-5(b)(2).

The State filed a petition for discretionary appeal on Febroary 27, 2025, forty-five
{43) days after the order was entered and served on all attormeys of record (App. 15). As
attorney of record in the underlying case, the State is presumed by law to have received
the Magistrate Judge’'s Order on January 13, 2025, Additionally, the State indoubtedly
received written notice of the entry of the Magistrate Judge’s Order when it filed its
timaly, but unauthorized, Notice of Appeal on January 22, 2025, (App. 100, Ogden also
raised in his Response to Petition for Permission to take Discretionary Appeal, the fact
that Magistrate Sorenzen emailed the State’s attornev, Nick Michels, on January 21,
2025, reiterating that an order dismissing the charges had hbeen entered { App. 42).

The facts establishing untimeliness of the appeal in this case are nearly identical
lo those in State v. Shavgfizh, 2018 8.D. 63, 19 12-13, 917 N.'W.2d 21, 23. In that case,
the State admitted that an email from the lower court constituted notice of entry of the
order for purposes ol the deadline to apply for discretionary review. Jd. Because the
state’s application for discretionary review was outside the ten (10) day limit imposed by

statute. the Cowrt ruled the appeal “must be dismissed. ™ fd at 914

fr



There is no basis here for the State to deny it had writien notice of the entry of the
Magistrate Court’s order. The State presumptively, by law, was served the January 13
Owder, The State cannot credibly claim it did not receive written notice of entry of the
judgment on that date, considering it filed g unauthorized Notice of Appeal on January
22, 2025, The State’s petition for discretionary appeal was filed well outside the ten (10)
day regquirement for discrétionary appeal.

As was the case in State v. Sharpfish. this appeal “must be dismissed™ due to the
State’s untimely petition for discretionary appeal. Ozden respectfully requests this Court
tor dismiss the appeal for lack of junsdiction. Because this Court lacks jurisdiction to hear
the appeal. Ogden respecttully requests the Count not consider the merits of the appeal.

ITI. The Magistrate Court did not abuse its discretion in considering Ogden’s

jurisdictional challenge.
Al ."i..ll.ﬂ].ﬁi.s

Should this Court allow the appeal 10 be heard on the meérits, the Court should
nonetheless conclude the Magistrate Court properly dismissed the underlving case.
Because jurisdiction may be challenged at any time. the Magistrate Court did not abuse
iis discretion in dismissing the case. Junsdiction may be challenged at any time during
the pendency of the proceedings. SDCL § 23A-8-3(3%;, Stade v. Neitge, 607 N.W.2d 258,
2000 (5.1, 20007, “In South Dakota, beyond the concepls of personal and subject-matter
jurisdiction, we have defined the term ‘jurisdiction” more broadly to include ‘the legal
power, right, or authority to hear and determine a causze or causes, considered either in
general or with reference to the particular matier, . . . [the] power to inguire mto the facts
and applv the law, and . . . the right to adjudicate concerning the subject-matter in the

given case[.]™ State v. Medicine Eagle, 2013 8.1 60, 9§ 4, 835 M. W .2d B86, 200 (citing



State ex rel. Byrne v. Ewert, 36 5.1, 622, 156 N.W., 90, 95 (1916)). “We have also
declared it to mean “whether there was power to enter upon the inguiry and not whether
the determination by the court of a question of law or fact involved is correct.™ Medicime
Fagle, 2013 5.1, 60, § 40 (guoting Janssen v. Tusha, 68 5.D. 639, 643, 5 N.W.2d o84,
685 (194271

Unlike in cases cited in the State’s briel, here the Magistrate Court did not inguire
mio the legality or sufficiency of the evidence upon which the mdictment was based. The
Magistrate Cowrt did not consider whether the facts constituted the crime charged, or
whether the facts were legally insufficient to constitute the cnme. Instead. the Magistrate
Court interpreted the law regarding South Dakota’s jurisdiction in boundary waters and
correctly concluded that the Court lacked junsdiction, None of the cases cited by the
State involved this type of jurisdictional challenge.

Linder this Conrt’s broad definition of "jurisdiction”™, it i= clear the Defendant’s
Motion to Dismiss was a challenge of the legal power, night, or authonty of the
Magistrate Court 1o hear and determine the case, not whether the facts were legally
sufficient or constituted the erime charged. The State"s argument with respect to the
statutory grounds authorizing the dismissal of an indictment or information 1 irelevant
lor this case. Beeause junisdictional challenges may be considered at any time of the
pendency of proceedings. the Magistrate Cowt did not abuse s discrétion in dismissing
the charges.

IV, The Magistrate Court correctly ruled South Dakota lacks jurisdiction.

A Analvsis



South Dakota does not have jurisdiction in this matter becanse all the pertinent
events occurred i Nebraska, and no concurrent jurisdiction has been granted to South
Dakota by the State of Nebraska over its boundary waters. “[E]Jach State is soversign
within its own domain, goveming its citizens and providing for their general welfare.™
FERC v Mississippi, 102 8.Ct. 2126, 2147, 456 1.5, 742, 777 {11.8 Miss., 1982).
Defendants have a nght under the Sixth Amendment 1o the United States Constitution,
and under the South Dakota Constitution, 1o a trial in the state, county and district
wherein the crime was alleged to have been committed. U8, Const. amend. VI; 5.1
Const. art. VI §7. It s self-evident that the laws of one sovereign state do not apply m
another, “State sovereignty is not just an end in iself? Rather, federalism sacures to
citizens the liberties that derve from the diffusion of sovereign power.” New Fork v
aited States, 505 1.8, 144, 181, 112 8.C1. 2408, 120 L.Ed.2d 120 (1992} {internal
quotation marks omitted).”

Under 5DCL § 1-1-1, the junsdiction of South Dakota extends to all termitory
“within itz establizhed houndaries except a2 to such places wherein jurisdiction is
expressly ceded to the Umited States by the State Constitution[. |” {emphasis added).
Federal law authorizes the states of Nebraska and South Dakota to enter into any
“agreement or compact as they may deem desirable or necessary, or az may be evidenced
by lemslative acts enacted by any two or more of said States . . . 1o determineg and seitle
the jurisdiction 1o be exercised by said States. respectively, over offenses arising out of
the violation of the laws of my of said States upon any of the waters formmg the

boundary lines between any two or more of said States[. "33 US.C A § 11



An interstate compact 15 “a federal statute enacted by Congress” that precmpts
contrary state law.” Texas v New Mexico, 144 TS, 1736, 1762 (2024). Therefore. an
mterstate compact is the goveming law if any of Nebraska's or South Dakota’s state
statutes are in conflict. Further. mierstate compacts are construed as contracts under the
principles of contract law. Tarrant Regl. Water Dist. v. Herrmann, 369 UL, 614, 628
(20013 ) (entation omatted). This means, as with any coniract, the best mdication as to the
mtent of the parties can be determuned by exanmning the express terms of the compact.
Id.

The Nebraska-South Dakota Boundary Compact (the “Compact™) 15 an mierstaie
eompact which was enacted by both states and consented to by Congress to establish an
identifiable compromise boundary between the states; specificallv, between Dakota
County, Nebraska and Union County, South Dakota The South Dakota Legislature
ratified the Compact in the vear 1989, and it is codified at SDCL § 1-2-8. The Compact
fixes the compromise boundary between Dakota County, Nebraska and Union County,
South Dakota at the “centerline of the designed channel of the Missouri River (the
westerly chanme] adjacent to Section §, Township 29 North, Range 7 East of the 6th P M.
shall be considered the main channel).” SDCL § 1-2-8, Article [{a).

The Compact was created, in part, to “avoid multiple exercise of sovereignty and
jurnsdiction including matters of . . . judicial and police powers and exercise of
administrative authority]. |7 /d. at Article I{b). Because the Compact establishes the
boundary between Dakota County, Mebraska and Union County, South Dakota as the
centerling of the Missour: River, under the plain language of 8IDCL § 1-1-1. South

Dakota has no jurisdiction to the west (or north, depending on the river orientation ) of the

[EY)



compromise boundary, unless it has been granted concurrent junsdiction from Nebraska
by agreement, compact, or as evidenced by legislative acts.

While South Dakota Codified Law § 42-8-67 (which was adopted in 1981, eight
(%) vears prior o the Compact being ratified by the South Dakota Legislature) purports to
grant South Dakota concurrent jurisdiction of the courts and administrative officers over
the boundary waters between Nebraska, Nebraska has no paralle] law, (Compeare CA
Penal § 853.2 and AZ St § 37-620.11, showing the states of Califoria and Anzona,
respectivaly, granting each other concurrent jurisdiction for criminal cases upon the
common water boundary of the Colorado River.) The Compact establishing the
eompromise boundary between South Dakota and Nebraska also does not gram
concurrent jurisdiction between the states. aven though il could have imder 33 T.B.C. A 8
11, if that was the intent of the parties. South Dakota cannot unilaterally grant itself
concurrent jurisdiction over Nebraska™s boundary waters, See Ailler v MeLanghlin, 224
N.W. 18, 20 (Neb, 1929) ("One state cannot require another to unite in treaties, laws,
contracts or compacts. . . . |each state, as 1o river waters within her own boundaries, has
rights and powers nol committed to the adjoining state.™)

As determined by the Magistrate Court, Officer Vanden Bosch's own video of his
miteraction with Ogden’s boat clearly establishes that Ogden was traveling downstream,
near the Nebraska shoreling of the Missoun River — obwiously well bevond the centerline
of the Missouri River main channel. Officer Vanden Bosch’s attempt to enforce South
Dakota Codified Law beyvond the established boundary of the State, without a grant of

concurrent jurisdiction by the State of Nebraska, is contrary to the express prarpose of the



Compact to avoud the multiple exercise of sovereignty and jurisdiction of police powers,
and is contrary to SDCL § 1-1-1.

Officer Vanden Bosch lacked the authority to stop the Defendant’s boat for the
alleged violation of South Dakota boating regulations, because South Dakota law has no
application within Nebraska's borders. Under SDCL § 1-1-1, South Dakota has no
Jurisdiction owtside of s lawfully established boundaries, and no concurrent jurisdiction
ower boundary waters has been granted from Nebraska, Because the South Dakota
Wildlife Conservation officers clearly ob=erved and stopped Ogden within Nebraska's
boundary. the South Dakota Wildhie Conservation ofhicers lacked authonty for the mitial
stop, and the South Dakota Courts have no junsdiction over Ogden regarding any charges

resulting from the stop.

CONCLUSION
Orgden respectfully requests the Court dismizs this appeal for lack of jurisdiction
due to the State’s wntimely appeal. Alernatively, Ogden respectfully requests this Court
affirm the Magistrate Court’s decision that 1t lacked junisdiction because all relevant
events occurred in the boundary waters of the State of Nebraska, and no concurrent

Jurisdiction has been granted by Nebraska to the State of South Dakota.

Respectiully submitted.

CRARY HUFF, P.C.

HY Jaddedin M. Hines
Michael P. Schnmedt
John M. Hines
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STATE OF SOUTH DAKOTA ) IN CIRCLUIT COURT

]
COUNTY OF UNION ] FIRST IUDICIAL CIRCUIT
STATE OF SOUTH DAROTA b
Plaintiff, b 6ICRI24-363
)
] ORDER GRANTING
v, ] MOTION TO DISMISS
)
GARY DEAN OGDEN. TR ]
Diefendant. ]

NI onilie VO Vg of darmmes 2065, fhiedonrt havin:bebane it thiz Defindon i
Motion to Dismiss, having entered Findings of Fact and Conclusions of Law, and being fully

advised n the matters previously stated, It 15 hEl'Eby
ORDERED, that the Information filed on August 23, 2024, is dismissed.

113/2025 12:28:10 PM
BY THE COLRT:

O~

Hon. kasev Sorensen, Magistrate Judge

Alleg]
Buum, Laurie

ClerkDeputy

I
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STATE OF SOUTH DARKOTA ) IN CIRCUIT COURT

o
COUNTY OF UNION ) FIRST JUDICIAL CIRCUIT
STATE OF SOUTH DARKOTA )
Plaintiff, ) 6ICRIZ4-363
)
b FINDINGS OF FACT AND
v, ) CONCLUSIONS OF LAW
)
GARY DEAN OGDEN, TR b
Defendant. b

This matter came before the Court on November 13, 2024 for hearing on Defendant’s
Motion to Dizsmiss for Lack of Jurisdiction, Plaintiff appeared by legal counsel Special Assistant
Attomey General Nick Michels, and Defendant appeared by legal counsel Tacklyn Fox and John
Hines. Evidence and legal arpument were presented at the hearmg, Following presentation of the
evidence, the Court enters the following Findings of Fact and Conclusions of Law;

FINDINGS OF FACT
1. This Court’s Aemorandum Opimion, dated December 6, 2024, 15 incorporated herein by
this reference.
2. Any tinding of fact more properly designated as a conclusion of law shall be treated as
such,
3. South Dakota amd Nebraska entered mto an mnterstate boundary compact {“Compact™),

approved by the United States Congress on November 28, 1989,

4, The Compact dexcribes a compromise boundary line between Union County, South

Dakota and Dakota County, Nebraska, fixed at the centerline of the designed channel of

the Missouri River,

5. Om July 27, 2024, Scuth Dakota wildlife conservation Otficer Josh Vandenbosch mnitiated

|
APP2
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astop of the Defendant’s boat near the Nebraska shoreline of Dakota County, Nebraska,

. Defendant presented evidence corroborating that the initial observation and stop of

Defendant’s boat occurred near the Nebraska shoreline,

Plaantiff presented no evidence that the initial observation and stop of the Defendant 's

boat occurred on the South Dakota side of the centerline of the designed channel of the

Missour River.

. Officer Vandenbosch™s initial observation and stop of the Defendant’s boat occurred on

the Nebraska side of the centerline of the designed channel of the Misgouri River
CONCLUSIONS O LAW

o This Court’s Memorandum Opinion, dated December 6, 2024, i incorporated herein by

this reference.

Any conclusion of law more property designated ag a Onding of fact shall be treated as

such,

Defendant’s Metion to Dismiss for Lack of Jurisdiction may be considered by the Court

prior to the State’s case-in-chief, See State v. Medicine Fagle, 2013 8.13. 6l), J38, B35

N.W.2d BRG, 900 (“Tunsdictional issues can be mised at any fime and determination of

Jurisdiction is appropriate.”}

Plaintiff has the burden to establish that the Court has jurisdiction. See Osborn v [LE,

918 F.2d 724, 730 (8th Cir. 1990).

o To determine whether the Count hos jurisdiction. the Court is authorized to consider

evidence. See Alore v. Brunsch, ne., 2019 5.1 41, 912, 931 N.W.2d 707, 711 ("To

resolve the question [of jurisdiction]. the court may hold hearings, consider live

testimony, or review atfidavits and documents.™)

-
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&, The Compact adopted by South Dakota and Nebraska, and approved by Congress, is a
federal statute that preempts contrary state law. Texas v New Mecica, 602 TS, 543, 945
50, 144 §.Ct 1756, 1762, 219 1.Ed. 539 (2024)intemal citations and quotations
omitted ).

7. The compromise boundary described in the Compact establishes the legal boundary
between Union County, South Dokota, and Dakota County, Nebraska, in part “1o avoid
multiple exercise of soveraignty and jurisdiction including matters of taxation, judicial
and police powers . . . [and] to encourage settlement and disposition of pending litigation
and crimunal proceedings and avoud or minmmze future disputes and Imgations[.]” SDCL
& 1-2-8 (Article I{b))

B, Because Officer Vandenbosch®s initial observation and stop of the Defendant’s boat
occurred on the Nebraska side of the Compact compromise boundary, Union County.
South Dakota does not have subject matter jurisdiction in this case,

9, Because this Court Jacks subject matter junisdiction, the case must be dismissed.

111372025 12:25:51 PM
BY THE COLURT:

Hon. kasey Sorensen,

i]
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First Judicial Circuit Court

A0 Walnet, Swite 201 Kusey Sorensen Fhane: 605 668 1614 Presiding Judge
Yankton, S0 57074 Magisiraie Judge Fax: 601 668 5499 Cheryle Crorang
Circwit Judges
. . Beruee Andersom
Cirguit Administeatar Chies ik
Kumn ARison Divied KpodT
Chel Comrt Services (Mficer Patrick Sewith
Ron Frezman Aimgistrate Jodges
[hepaty Chieed C50) [inna Bucher
Hov e Mockler F KRy Sopensen
CircuEl Assisdant
Joen Movek
DEC 06 2024

December 6, 2024
L A _- GLERROF COURTS

Spectal Assistant Attorney General
South Dakota Game, Fish and Parks

Mick. Michels/Fistate.sd.us

Ms. Kimora Cross
LUnion County Deputy State’s Attorney
Fimora Crossi@unicncountysd.org

Ms. Jacklvn Fox
Attomey for Defendant

RE: State v, Gary Ogden, Jr. 63CRI24-363

Dear Counsel,

A hearing was held on November 13, 2024, on Defendant’s Motion to Dismiss For Lack of
Jurisdiction. The Court received the testimony of Officer Josh Vandenbosch and Defendant’s
Exhibat B.

The Defendant’s motion asserts the Court does not have subject matter junisdiction 1o hear
this case because the events leading up to, and including the arrest, occurred in Nebraska.
Defendant’s Motion to Dismiss, Paragraph 7. The State argues the motion cannot be granted
because it does not meet the statutory bases for dismissal in SDCL 23A-8-2 and asserts that the
Court may not inquire into the sufficiency of the evidence. The State further argues South Dakota
has coneurrent jurisdiction over the entirety of the Missouri River.

The Court will address the following issues: first, whether the Court may hear a motion to
dismiss priot to the State's case-in-chief at trial and resolve factual disputes limited to the motion,
and if so, whether the Court has subject matter jurisdiction in this case.

“To propetly hear a case, a circuil court must have personal jurisdiction over the defendant
appearing before them and subject matter jurisdiction over the charges filed by the State.™ Siafe v.
Pentecost, 2016 5.1, 84, 112, 887 N.W.2d 877, 881, “Jurisdictional issues can be raised at any
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time and determination of jurisdiction is appropriate.” State v Medicine Eagle, 2013 8.D. 60, 438, £35
N.W.2d 886, 900 (quoting Stare v dndery, 2009 5.D. 15, 5, 763 N.W.2d 547, 549-50). “Further. subject-
matier jurisdiction cannot be acquired by agreement, consent, waiver, or estoppel.” 7d (inlemnal citations
amitted).

“Bubject matter jurisdiction is a court’s competence to hear and determine cases of the general class to
which proceedings in question belong and the power to deal with the general subject involved in the action.
Pentecost at §13 (quoting March v. Thurshy, 2011 5.D. 73, 115, 806 N. W .2d 239, 243 )internal quotations
omitted). South Dakota has broadly defined “jurisdiction™ and it includes the “legal power, right, or authority
to hear and determine a cause or causes, considered either in general or with reférence to the particular matter,
... the power to inquire into the facts and apply the law, and .. the right to adjudicate concerning the subject-
matter in the given case.” Medicine Eagle, 140, 900 {internal citation and quotations omitted).

“Motions to dismiss for lack of subject matter jurisdiction fall into one of two categories: (1) facial
attacks on allegations of subject matter jurisdiction within the complaint; or (2) disputes regarding the facis
upon which subject matter jurisdiction rests.™ Alone v, Brunsch, Inc, , 2019 5.1, 41,911, 931 N.W.2d 707,
T10-11 {imernal citations and quotations omitted). “Jurisdictional issues, whether they involve questions of
law or fact, are for the court to decide.” fd “To resolve the question, the court may hold hearings, consider
live testimony, or review affidavits and documents.” fd at 112, “[Courts] are empowered to hear only those
cases constitutionally and statutorily authorized.” Jd at 13, The Defendant’s motion attacks the facts on
which jurisdiction rests: the location of the arrest, so it is a factual atack.

*Judicial economy demands that the 1ssuc be decided at the outset rather than defermming it unfil tral, ..."
{shorn v. United States, 917 F.2d 724, 729 (8th Cir. 1990). “Tf the defendant thinks the court lacks
Jurisdiction, the proper course is to request an evidentiary hearing on the issue™ Jd at 730, The defendant
may submit affidavits or other documents and the court can hold a hearing. Jd “As no statate or rule
prescribes a format for evidentiary hearings on jurisdiction, aay rational mode of inquiry will do.” Jd (internal
quotations omitted). The count must then conclusively determine the jurisdictional issue unless the
jurisdictional issue is so tied to the merits that a full trial is necessary to determine the jurisdiction issue. fd
The plaintiff must prove jurisdiction exits, Jfd

Rased on the foregoing authority, it is clear the Court should consider the motion to dismiss for lack of
jurisdiction prior to trial and may appropriately consider evidence received at the hearing and resolve factual
questions related to the jurisdictional challenge. The Court will next address whether it has jurisdiction in this
case,

Based on the evidence received at the hearing, the Court finds that Officer Josh Vandenbosch has been
employved azs a wildlife conservation officer for 11 years and is now a supervising officer. Officer
Wandenbosch patrols the Union County area of the Missouri River from the South Dakota shoreline to the
Mebraska shoreling between two to three times per week with 10-15 boat contacts cach patrol from mid-May
to mid-September,

Officer Vandenbosch was employed in that capacity on July 27, 2024, when he initiated a stop of the
Defendant’s boat on the Missouri River. Officer Vandenbosch observed the Defendant driving his boat near
the rocks, or shoreline, of Nebraska and according to Officer Vandenbosch, the stop occurred within 30-30
vards of the rocks/shoreline. Officer Vandenbosch's initial ohservations of the Defendant and the initial
encounter were captured by a body camera and received as Defendant's Exhibit B. Exhibit B corroborates
Officer Vandenbosch’s testimony but establishes that the stop and driving occurred much closer 1o the
Mehraska shoreline than 30 to 50 yards. The Court finds the Defendant operated his boat and was stopped near
the Nebraska shorcline.

Pape 2 of 5
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Article I § 2 of the South Dakota Constitution delines the boundaries of the State, SDCL § 1-1-1
provides that South Dakota has jurisdiction within the established boundaries of South Dakota. Congress has
the power to admit new states and establish state boundaries. U5, Const., Art, TV, § 3; Texas v Lowisiana,
410 1ULS, 702, 707,93 8.Cu. 1215, 1218, 35 L.Ed.2d 646 (1973). States may enter into their own border
agreements with the consent of Congress. U.S. Const., Art. I, § 10, CL.3; see also New Jersey v. New York,
523 U8. 767,811, 118 8.Ce. 1726, 1750, 140 L.Ed.2d 993 (1998); Commonwealth of Virginia v. Siare of
Tennessee, 148 UK. 503, 13 5.Ct. 728, 37 L.Ed. 537 (1893); Stave of Flovida v. State of Georgia, 58 1.8, 478,
15 L.Ed. 181 {1854). “While contractual in nature, an interstate compact is not just a contract but also a
federal statute enacted by Congress that preempts contrary state law.” Texas v. New Mexico, 602 U.S. 943,
949-50, 144 8.Ct. 1756, 1762, 219 L.Ed. 539 {2024){internal citations and quotations omitted), “Once

Congress gives Iis stamp of approval, an interstate compact becomes the law of the land, much like any other
federal statute,” Jd

Indeed, congressional consent “transforms an interstate compact within [the Compact] Clause
into & law of the United States,” Cupler v. Adams, 449 U5, 433, 438, 101 S.Ce. 703, 706, 66
L.Ed.2d 641 (1981); accord, Texas v. New Mexico, 462 U8, 554, 564, 103 8.Ct, 2558, 2565, 77
L.Ed.2d 1 (1983). Just as if a court were addressing a federal statute, then, the “first and last order
of business™ of a court addressing an approved interstate compact “is interpreting the compact.™
Id., at 567-368, 103 8.Ct., at 2566~2567. “[U]nless the compact to which Congress has consented
15 somehow unconstitutional, no court may order relief inconsistent with its express terms,” I, at
564, 103 8.Ct., at 2565, no matter what the equities of the circurnstances might otherwise invite.
See Arizona v. California, 373 LS. 546, 565-566, 83 5.Cr. 1468, 14801481, 10 L.Ed.2d 542
(1963){*[Clourts have no power to substitute their own notions of an “equitable apportionment’
for the apportionment chosen by Congress™), Washinglfon v. Oregon, 211 ULS. 127, 135, 29 5.CL
47, 49, 53 L.Ed. 118 (1908) (noting that Congress had established the boundary between
Washington and Oregon in the middle of the north channel, and that “[t]he courts have no power
to change the boundary thus prescribed and establish it at the middle of some other channel,”
even though changes in the waterway over the course of time seemed to indicate the equity of
altering the boundary line); cf. New Jersey v. Delaware, 291 U5, 361, 385, 54 3.Ct. 407, 415
416, 78 L.Ed. 847 (1934); Maryland v, West Virginia, 217 U8, at 46, 30 5,CL., at 279280,

New Jersey v. New Fork, 523 U8, 767, 811, 118 5.Cv. 1726, 1750, 140 L.Ed.2d 993 {1 998).

South Dakota and Nebraska entered into a boundary compact {(*Compact”) and 1t was approved by
Congress on Movember 28, 1989, 101 P.L. 183; 103 Stat. 1328. The Compact is also codified at SDCL § 1-2-
8. The Compact provides that “the permanent compromise boundary line between said counties of the states
shall be fixed at the centerline of the designed channel of the Missouri River (the westerly channe] adjacent to
Section 5, Township 29 North, Range 7 East of the 6th P.M. shall be considered the main channel).” SDCL §
1-2-8 (Article TI{a)).

The State argues South Dakota has jurisdiction over the entire Missouri River based on 33 US.C A §
11 and SDCL §§ 41-15-2, 42-8-67. 33 U.S.C.A. § 11 provides:

The consent of the Congress is given to the States of North Dakota, South Dakota, Minnesota,
Wisconsin, lowa, and Nebraska, or any two or more of them, by such agreement or compact as
they may deem desirable or necessary, or as may be evidenced by legisiative acts enacted by any
two or more of said States, not in conflict with the Constitution of the United Suates or any law
thereof, to determine and settle the jurisdiction to be exercised by said States, respectively, over
offenses arising out of the violation of the laws of any of said States upon any of the waters
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forming the boundary lines between any two or more of said States, or waters through which such
boundary line extends, and that the consent of the Congress be, and the same is, given to the
concurrent junsdiction agreed to by the States of Minnesota and South Dakota, as evidenced by
the act of the Legislature of the State of Minnesota approved April 20, 1917, and the act of the
Legislature of the State of South Dakota approved February 13, 1917,

This law dees not create a compact between South Dakota and Nebraska. Rather, it grants consent by
Congress for two or more states 1o enter into a compact to establish concurrent jurisdiction. There is no
evidence showing that South Dakota and Nebraska entered into a compact for concurrent jurisdiction over the
Missouri River, Further, although SDCL §§ 41-15-2 and 42-8-67 show a willingness by the South Dakota
Legislature to enter into such compact with our sureounding states, there appears to be no reciprocal Nebraska
legislation evincing an intent to form a compact. One party alone cannot form a contract. Interestingly, and
by way of comparison, 33 U.5,C A, § 11 does create a compact between South Dakota and Minnesota.

Further, although SDCL §§ 41-15-2 and 42-8-67 provide for concurrent jurisdiction, they are
preempted by the Compact, since it is federal law, See Texas, supra, 602 U.S. 943, Since the South Dakota
statutes are preempted by federal law, the Court will not utilize the canons of statutory construction,
Moreaver, the identified purposes of the Compact include:

“[2) to avoid multiple exercise of sovereignty and jurisdiction including matiers of taxation,
Judicial and police powers and exercise of administrative authority; (3) to encourage settlement
and disposition of pending litigation and criminal proceedings and avoid or minimize future
dispules and litigations; and ... that the common boundary between said counties be extablished
within the confines of the Missouri River and both states shall continue o have access 1o and use
of the waters of the river,”

SDCL § 1-2-8 (Anticle 1{b}) (emphasis added).

The State further argued that South Dakota has jurisdiction over the entirety of the Missouri River
hased on Usited Stares v, Oregon, 295 US. 1, 55 5.CL 610, 79 L.Ed. 1267 (1935} and Commonwealth of
Massachuserls v. State of New York, 271 U.5. 65, 46 5.Ct. 357, 70 L.Ed. 838 (1926). These cases both
recognize that,

| The dominion over navigable waters and property in the soil under them, are so identified with
the exercise of the sovereipn powers of government that a presumption against their separation
from sovereignty must be indulged, in construing all grants by the sovereign, of lands to be held
in private ownership.

COregon at 14, Massachuserts at 88, The issue presented in both cases was whether the title 1o the soil
undermneath the waters was transferred to the state when it was adminted to the Union and this question turned
on whether the waters were navigable or non-navigable. These cases and their analysis are irrelevant to these
proceedings because the question before the Court does not depend on whether title passed from the federal
govermnment o South Dakota when it was admitted to the Union. As previously stated, South Dakota and
Mebraska agreed that the state boundary is “the centerline of the designed channel of the Missouri River.”
SDCL § 1-2-B (Article [1{aj}).
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The Court recognizes that law enforcement may well have difficulty in enforeing regulations on the
Missoun River based on the comprise boundary. However equitable it may seem, the Court does not have the
authonty to extend the boundary further than what both states have agreed upon. See New Jersey, supra, 523
U.5. at 811. Congress has granted approval for the states to enter in compacts to address jurisdictional issues
with river boundaries. 33 T.5.C.A. § 11, However, this must be accomplished by the legislative and
executive branches of our government.

The Defendant put forth evidence establishing that the arrest and observation of beating occurred very
close 1o the Nebraska shore. The Court conclusively finds that this necessarily occurred to the south of the
centerline of the designed channel of the Missoun River. The State did not submit any evidence establishing
that the relevant events occurred to the north of the centerline of the designed channel of the Missouri River.
The Court further notes the State has the burden to establish jurisdiction. See Osborn, 917 F.2d at 730. Since
the events occurred inside the border of Nebraska, that establishes that Union County, South Dakota does not
have subject matter jurisdiction in this case. “When the court discovered it lacked subject matter jurisdiction, it
correctly concluded that it must end its inquiry and dismiss the case based on the motion 1o dismiss made
pursuant to SDCL § 15-6-12(b)(1)." Alone at] 20. Based on the foregoing analysis the Defendant’s Motion
to Dismiss is granted, The Defendant is directed to submit written findings of fact and conclusions of law in
accordance with this ruling within 10 business days and also submit an Order Dismissing the Information.
This memorandum opinion shall be incorporated into the findings of fact and conclusions of law,

Sincerely,

K&

Judge Sorensen
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COLRT

)88
COUNTY OF UNION } FIRST JUDICIAL CIRCUTT
STATE OF SOUTH DAROTA | HICRIZ4-000363
Plamuift. ]
)
V. i NOTICE OF APPEAL
J
GARY D. OGDEN, JR., i
Defendant. )
Te: GARY D, QGDEN, JE., Defendant; and

lacklwn Fox, Attorney for Defendant.
Please take notice that the State of South Dakota. the Department of Game. Fish and Parls,
appeals to the Supreme Court of South Dakota from the Court™s FFCL and Order Granting
Motion to Dismiss, in whole, filed on January 14, 2025,

Dated this 22" day of January, 2025,

s/ Nick Michel

Nick Michels, General Counsel
South Dakota Department of
Crame, Fish and Parks

4500 8. Oxhow Ave.

Sioux Falls, 51 571046

605 T73-2750

nick. michels@@ state sd.us
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CERTIFICATE OF SERVICE

Mick Michels, coumsel for the State of South Dakota, Department of Game, Fish and
Parks_ hereby certifies that on January 22%0, 2025, a true and correct copy of the foregoing Notice
of Appeal was served upon the following electromically via Odyssey File and Serve:

Jacklyn M. Fox Office of the Attomey General
329 Pierce Btreet, Ste. 200 1302 E. Hwy 14

PO Box 27 Suite 1

Siowx City, lowa 51102 Pierre. 8D 57501
ffoxid@erarvhuff. com algserviceidstate sd.us

ia’ Mick Michels

Nick Michels. General Counsel
South Dakota Department of
Crame, Fish ard Parks

4300 5. Oxbow Ave,

Sioux Falls, SD 37106

603 T73-2730

nick michelsi@state sd.us
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COURT
gﬂ&%%ﬁﬁ%ﬂ%ninﬁﬁﬂﬂﬁ

IN THE SUFREME COURT FILED
F THE FEB l“ m
STATE OF SOUTH DAKOTA Mﬁw
Clark
= k%

STATE OF SOUTH DAROTA,
FPlaintiff and Appallant,

ORDER DISMISSING AFPEAL

#30984

GARY DEAN OGDEN, JR.,

)

)

)

vse. }
i

Dafendant and Appellese. )

It appearing to the Court that the appeal taken in the
above-entitled matter 12 from an order of the magistrate court
ranting a moticon to diszmiss, and undexr S5DCL 23A-37-5 there iz no
right of direct appeal from a magistrate order, now, therefore, it i=

ORDERED that the appeal 18 hereby dismisaed.

DATED at Pierre, South Dakota, this 10th day of February,

2025, BY THE COURT:

H:*JEnﬁiﬁ: Chief Justice
Clerk of the*Supreme Court

{SEAL)
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

COUNTY OF UNION ]-ISS FIRST JUDICIAL CIRCLUIT
STATE OF S0UTH DAKOTA, 63CRI124-00363
Plaintift,
Ve NOTICE OF ENTRY OF ORDER
GARY DEAN OGDEN,
Defendant.

TOQ:  The above-named defendant, Gary Dean Ogden, and Jacklvn M. Fox, his attorney.

PLEASE TAKE NOTICE that the Order granting your Motion to DNsmiss in the above-

entitled sction was entered by the Court and filed with the Clerk on January 14", 2025,

Dated this 18" day of February, 2025.

Faf Nick Michels

Nick Michels

Special Assistant Attorney General
South Dakota Gam, Fish and Parks
523 East Capitol Ave.

Pierre, 30 57501
Mick.Michels@state gd. us
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that a true and correct copy of the foregoing was served

via Odyssey File and Serve upon the following individual on February 18, 2025:

Jacklyn M, Fox

329 Pierce Street, Ste. 200
P.O. Box 27

Sioux City, lowa 51102

fox@erarvhuft.com

Lad Ik Mechels

Nick Michels

Special Assistant Atlorney General
South Dakota Gam, Fish and Parks
523 East Capitol Ave,

Piermre, SD 57501
Mick dichelsi@siate ad us

2
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i SUPREME C
STATE OF R-DUT‘I-!UE.ELDTA
FILED

IN THE SUPREME COURT FEB 27 2055

o Ao
Clark

STATE OF SOUTH DAKOTA

STATE OF SOUTH DAKOTA, Case No,
Plaintiff and Appellant, |
V&,
GARY DEAN OGDEN,

Defendant and Appelles,

APPEAL FROM THE MAGISTRATE COURT
FIRST JUDICIAL CIRCUIT
UNION COUNTY, SOUTH DAKOTA

THE HONORABLE KASEY SORENSEN
Presiding Magistrate Court Judge

PETITION FOR PERMISSION TO TAKE DISCRETIONARY APFEAL

ATTORNEYS FOR APPELLANT ATTORNEY FOR APPELILFE
Nick Michels Jacklyn M. Fox

Special Assistant Attorney Genetal 329 Picree Street, Ste. 200
South Dakota Gam, Fish and Parks P.0. Box 27

523 East Capitol Ave, Swoux City, lowa 51102

Pierre, 81 57501 (o aerary huff.gom

Mick. Michelsi@siane sd.us

Paul E. Bachand

Special Assistant Atlorney General
Moreno, Lee & Bachand, P.C.

206 West Missouri Ave.

PO Box 1174

Pierre, S0 §7501-1174
phachand @pirlaw com
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Plaintiff, the State of South Dakota, by and through the undersigned and pursuant to
SDCL § 23A-32-5, hereby petitions the Count for permission o take a discretionary appeal of the
Magistrate court’s Order Granting Defendant’s Motion to Dismiss.

STATEMENT OF FACTS

On July 27, 2024, South Daketa Conservation Officer Josh Vandenbosch initiated a suwop
of the Defendant’s boat on the Missouri River. Officer Vandenbosch subsequenily conducted an
investigation and the Defendant was arrested for the public offense of operating a boat under the
influence in violation of SDCL § 42-8-45. The Defendant was charged by an Information on
August 23, 2024, with the following: Boating Under Influence in violation of DL § 42-8-
45(1) or (2); Boat Lights Required in violation of SDCL § 32-3A-1(1); Obstructing Law
Enforcement in violation of SDCL § 22-11-6; and Resisting Arrest in violation of SDCL § 22-
11-4(2). The Information was filed in Union County and alleged that the listed charges occurred
in Union County. The Informatien was valid on its face.

On September 23, 2024, the Defendant filed a Motion to Dismiss For Lack OF
Jurisdiction pursuant to SDCL § 23A-8-2. The Defendant alleged that Officer Vandenbosch's
initial stop ook place on the Nebraska side of the Missouri River. The State filed a brief in
response, arguing that the motion should be denied because the Information was valid on its face
and noted that the magistrate court may not inquire into the sulficiency of the evidence, The
State further argued South Dakota has concurrent jurisdiction over the Missouri River. The
Defendant filed a reply brief,

A hearing on the Defendant’s Motion was held on November 15, 2024, On January 13,

2025, the court granted the Defendant’s Motion w0 Dismiss and subsequently entered Findings of
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Fact and Conclusions of Law, The State timaly objected to the proposed Findings and
Conclusions. Notice of Entry was served on February 18", 2023,

STATEMENT OF THE QUESTIONS

|. Dwes SDCL § 23A-8-2 allow the trial court to inquire into the legality or sufficiency of

the evidence upen which an information is based when considering a Motion to Dismiss?

s

[oes the South Dakota-Nebraska Boundary Compact, codified in SDCL § 1-2-8 federally
preempt SDCL §§ 41-15-2 and 42-8-67 establishing the State of South Dakota's
concurrent jurisdiction over the boundary waters of the state with the adjoining states of
Minnesota, North Dakota, Montana, Wyoming, lowa, and Nebraska?

RELIEF SOUGHT
1. The Statc asks this Court to grani the State's petition and reverse the magistrate court’s
order of dismissal.

STATEMENT OF °

With respect to the first question, SDCL § 23A-8-2 provides the specific, limited grounds
upon which a trial court may dismiss an information, One such ground, and the one pertinent to
this petition, 15 in subsection {7} which states “[w]hen the grand jury which filed the indicument
had no legal authority to inquire into the offense charged because it was not within the
jurisdiction of the grand jury or because the court was without jurisdiction of the offense
charged,™ This Court has stated that *[w]hether a court has subject matter jurisdiction is
determined by the indictment.” Stare v. Sanders, 2016 S, 32, 5, 878 N.W.2d 105, 107,
However, “[t]he trial court cannot inguire into the legality or sufficiency of the evidence upon
which an indictment is based when considering a dismissal under SDCL § 23A-8-2." Stave v.

Springer-Fril, 1997 8.0, 128, 9 8. 570 N.W.2d 39, 41, Rathcr, “[a]n indictment returned by a
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legally constituted and unbiased grand jury, like an information drawn by the prosecutor, if valid
on its face, 15 enough to call for trial of the charge on the merits.” Stafe v. Cameron, 1999 5.D.
T, 396 N.W.2d 49, 52.

With respect 1o the second question, the Scuth Daketa-Nebraska Boundary Compact,
codified in SDCL § 1-2-8, states in relevant part that

“On the effective date of this compact, the state of South Dakota hereby

relinguishes to the state of Nebraska all sovereignty over lands lying on the

Nebraska side of said compromise boundary and the state of Nebraska hereby

relinguishes to the state of South Dakota all sovereignty over lands lying on the

South Dakota side of the compromise boundary ™
However, na mention is made of the waters overlying the lands on either side of the compromise
boundary.

“While contractual in nature, an interstate compact is not just a contract, but also a
federal statute enacted by Congress that preempts contrary state law,” Fexas v. New Mexico, 602
LS. 943, 94950, 144 S. C1, 1756, 1762, 219 L. Ed. 2d 539 (2024) (citations omitied). However,
when a compact does not address a particular issue, couris must consider background principles
of law that would have informed the parties’ understanding when they entered the compact. New
York v, New Jersey. 598 U5, 218,224, 143 5. Ct, 918,924, 215 L. Ed. 2d 208 (2023). One
relevant, background principle of law applicable in the present case is the principle that
“Dominion over navigahle waters and property in the soil under them are so identified with the
sovereign power of government that a presumption against their separation from sovereignty
must be indulged, in construing. .. transfer of sovereignty itself.” United Staves v. State of
Cvegon, 295 115, 1, 14,55 5. Cr 610,615, 7% L. Ed. 1267 {1913). The South Dakota-MNebraska
Boundary Compact does not relinguish either state’s jurisdiction over the waters overlying the
lands on either side of the compromise boundary.

Additionally, 33 ULS.C.A, § 11 states in relevant part that,

1
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“The consent of the Congress 1s given to the States of North Dakota, South
Dakota, Minnesota, Wisconsin, lowa, and Nebraska, or any two or more of them,
by such agreement or compact as they may deem desirable or necessary, or as
may be evidenced by lepislative sets enacted by any two or more of said States,
not in conflict with the Constitution of the United States or any law thereof, to
determing and settle the jurisdiction to be exercised by said States, respectively,
over offenses arising out of the violation of the laws of any of said States upon
any of the waters forming the boundary lines between any two or more of said
States, or waters through which such boundary line extends,”™

The plain language of 33 LLS.C.A. § 11 makes clear thai even onc state of those listed can
determine and settle jurisdiction over offenses arising upon the waters forming its boundary
lines.

South Daketa determined and settled jurisdiction over the waters forming the boundary
lines of the state in SDCL § 41-15-2, which states that,

“For the purpose of enforcing any of the laws under this title and the rules
promulgated pursuant to this title, the courts of this state, and the conservation
officers of this state, have jurisdiction over the entire boundary waters of the state,
1o the furthermost shore line, Concurrent jurisdiction of the cowrts and
administrative officers of the adjoining states of Minnesota, North Dakota,
Montana, Wyoming, lowa, and Nebraska over all boundary waters between such
states and this state, and the whole of such boundary waters, is hereby
recognized.”

South Dakota also determined and senled jurisdiction over the waters forming the boundary lines

of the state in SDCL § 42-8-67, which stales that.

“For the purposes of this chapter, the courts and the conservation officers of this
state have jurisdiction over the entire boundary waiers of this state to the
furthermast shorelines. The concurrent jurisdiction of the courts and
administrative officers of the adjoining states of Minnesota, North Dakota,
Montzna, Wyoming, lowa and Nebraska over all boundary waters between those
states and this state, is hereby recognized.”

Finally, SDCL § 23A-16-10 establishes venue in Union County for the criminal offenses:

“When an offense is committed in this state on a boundary water between this
state and another state, the venue is in any county which bounds on the body of
water. Upon a showing of good cause, the court in which such prosecution is
commenced may order the case transferred to any other county bounding on the
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body of water as is more appropriate under the general venue provisions of §
I3A-16-5"

This Court has consistently stated that “[w]here statules appear to conflict, it is our
responsibility to give reasonable construction to both, and 1f possible, to give effect 1o all
provisions under consideration, construing them together to make them harmonious and
workable,” Staie v. Bettelvoun, 2022 5.1, 14,729, 972 N.W.2d 124, 133,

REASONS WHY THE APPEAL SHOULD BE ALLOWED

The magistrate court's dismissal of the Information, based upon SDCL § 23A-8-Z, merits
review by this Court. The ruling, if allowed to stand, would require evidentiary hearings on the
factual sufficiency of any information where the location of the offense is challenged.

Additionally, if the magistrate court’s ruling were allowed to stand it would make
enforcement of South Dakota’s relevant laws under both Title 41 and Title 42 nearly impossible
for the state’s Conservation Officers on the boundary waters. The boundary has changed over the
vears as the river has changed its course, making it difficult for law enforcement to determine the
exact boundary line. The Magistrate Court’s ruling, in essence, repeals SDCL §§ 41-13-2 and
42-8-67,

For these foregoing reasons, the State requests the Court to grant its Petition.

Dated this 27 day of February, 2025,

JiNick Michels

Nick Michels

Special Assistant Antlorney General
South Dakota Gam, Fish and Parks
523 East Capitol Ave.

Pierre, 8D 57501

ok Michel s restate sd us
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing was served

via electronic transmission upon the following individual on February 270, 2025:

Jacklyn M. Fox

329 Mierce Street, Ste, 200
PO Box 27

Siowux City, lowa 51102
{fesdicraryhulY.com

s/Nick Mic

Mick Michels

Special Assistant Attorney General
South Dakota Gam, Fish and Parks
523 East Capitol Ave.

Pierre, 5[ 57501

Nich Michelsirstate
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Altachments

Copy of Onder sought to be reviewed ....oocvveinn,

Findings of Fact and Conclusions of Law ...
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STATE OF SOUTH DAKOTA } N CIRCUIT COURT
B8
COUNTY OF UNION ) FIRST JUDICIAL CIRCUTT
STATE OF SOUTH DAKOTA )
Plaindif, ) G3ICRIZ4-363
}
) ORDER GRANTING
V. ) RMOTION TO DISMISS
)
GARY DEAN OGDEN, JR. §
Drefendant. ]

NOW, on this 13D day of Tanuary, 2025, the Court having hefore it the Defendants

Motion to Thsmiss, having entered Findings of Fact and Conclusions of Law, and heing fully

advised in the matters previously stated, | is h'E.'rEb'jI’
ORDERED, that the Information filed on August 23, 2024, is dismissed.

Atbest
B, Lauris
ClarkDeputy

TR
Bg N
Vil

1MA2028 12:28:10 PM
BY THE COURT:

T~

Hon. Rasey Sorensen, Iﬁagtslmt-: Jw:tgﬂ :
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STATE OF SOUTH DAKOTA ] IN CIRCUIT COURT

B8
COUNTY OF UNION )] FIRST JUDICIAL CIRCUIT
STATE OF SOUTH DARKOTA 3
Plaintiff, ) 6ICRIZ4-363
)
) FINDINGS OF FACT AND
. 3 CONCLUSIONS OF LAW
i
GARY DEAN OGDEN, JR. ]
Diefendant 1]

This matter came before the Court on November 15, 2024 for hearing on Defendant’s
Mation to Dismiss for Lack af Jurisdiction. Plainiifl appeared by legal counsel Special Assistant
Attorney General Nick Michels, and Defendant appeared by legal counsel Jacklyn Fox and John
Hines, Ewvidence and legal argument were presented at the hearing Following presentation of the
evidence, the Court enters the following Findings of Fact and Conclusions of Law,

FINDINGS OF FACT
1. This Court’s Memorandum (pinicn, dated Decemnber 6, 2024, is incorporated heremn by
this reference.
2. Any fmding of fact more properly designated as a conclusion of law shall be treated as
such.
3. South Daketa end Mebrazka entersd into an interstate houndary compact (“Compact™),

approved by the United States Congress on November 28, 1982,

4, The Compact describes a compromise boundary line between Union County, South

Dakota and Dakota County, Nebraska, fixed at the centerling of the designed channel of

the Miszouri River.

5. On July 27, 2024, South Dakota wildlife conservation (fficer Josh Vandenbosch initiated

1
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a stop of the Detendam’s boat near the Nebraska shorelne of Dakota County, Nebraska.

. Defendant presented evidence corroborating that the initial observation and stop of

Defendant’s boat ocourred near the Nebraska shoreling.

. Plamtiff presented no evidence that the initial observation and stop of the Defendant’s

boat occurred on the South Dakota side of the centerline of the designed channel of the

Migsoun River,

. Officer Vandenbosch’s initial observation and stop of the Defendant’s boat occurred on

the Nebraska side of the centerline of the designed channel of the Missoun River.

CONCLUSIONS OF LAW

. This Court’s AMemorandium Cpinion, dated December 6, 2024, is incorporated herein by

ibns referencs.

. Anv conclusion of law more properly designated as a finding of fact shall be treated as

such

Defendant’s Afotion to Dismiss for Lack of Jurisdiction may be considered by the Court
prior to the State's case-in-chicf. See State v. Medicine Fagle, 2013 8.10. 60, 138, 335
N.W.2d 886, 900 (*Jurisdictional 1ssues can be raised at any time and determination of

jurisdiction is appropriate.”)

. PlaintifY has the burden to establish that the Court has jurisdiction. See Osborn v. U5,

918 F.2d 724, 730 (8th Cir. 1990).

. T determine whether the Court has jurisdiction, the Courl is authorized to consider

evidence. See dlome v, Brunsch, fre., 2019 8.D. 41,912, 931 N.W.2d 707, 711 (*To
resolve the question [of jurisdiction], the court may hold hearings, consider live

testimony, or review affidavits and documentz.™)
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. The Compact adopted by South Dakota and Nebraska, and approved by Congress, is a

federal statute that preempts contrary state law, Texas v New Mexico, 602 LS. 943, 949-
50, 144 8.Ct. 1756, 1762, 219 L.Ed. 539 (2024)(internal citations and quolations

omitted)

. The compromise boundary described in the Compact establishes the legal boundary

between Linion County, South Dakota, and Dakota County, Nebraska, i part "t avoid
multiple exercise of sovereignty and jurisdiction including matters of taxation, judicial
and police powers ., [and] o encourage setilement and disposition of pending litigation
anvd criminal proceedings and avoid or minimize future disputes and [itgations[. " SDCL

§ 1-2-8 (Article 1{b)).

. Because Officer Vandenbosch's initial observation and stop of the Defendant’s boal

oceurred on the Nebraska side of the Compact compromise boundary, Union County,

South Dakata does not have subject matter jurisdiction i this case.

. Because thiz Court lacks subject matter jurisdiction, the case must be dismissed.

1M3/2025 12:25:51 FM

BY THE COURT:
:
; -_Ji » i - B
Allest e
Bum . Laune Hon, Kasey Sorensen,
Clark!Ciaputy
prmi,
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STATE OF S0UTH DAKOTA ) IN CIRCUIT COURT

COUNTY OF UNION j;ss FIRST JUDICIAL CIRCUIT
STATE OF SOUTH DAKOTA, 63CRI24-00363
Blainiiff,
vs. NOTICE OF ENTRY OF ORDER
GARY DEAN OGDEN,
Defendant.

TO: The above-named defendant, Gary Dean Ogden, and Jacklyn M. Fox, his attorney.

PLEASE TAKE NOTICE that the Order granting your Motion to Dismiss in the sbove-
entitled action was entered by the Court and filed with the Clerk on January 14™, 2025,

Dated this 18" day of February, 2025,

Mick Michels

Special Assistant Attorney General
South Dekote Gam, Fish and Parks
523 East Capitol Ave.

Pierre, 5D 57501
Mick.Michelsi@state. 5d. us

Filed: 2/18/2026 1:38 PM CST Union Lounty, South Dakota 63CRI24-000383
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CERTIFI E VICE
The undersigned hereby certifies that a true and correct copy of the foregoing was served

via Odyssey File and Serve upon the following individual on February 18, 2025

Jacklyn M. Fox

329 Pierce Street, Ste. 200

P.O. Box 27

Sioux City, [owa 51102

ilax/@craryhuff.com
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STATE OF SOUTH DAsDTA
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THE

E STATE OF SOUTH DAKOTA Mw

STATE OF SOUTH DAKOTA,
Plaintiff and Petitioner,

ORDER GRANTING PETITION FOR
DISCRETICHARY AFPEAL

Ve, #31010

GARY DEAM OGDEN, JR.,
Dafandant and Respondent.

Tl Tl Tl Nl Taggll gyl gy T

Petitloner having served and filed a petition for allowarice

of appeal from an crder of the Magistrate Court of the First Judicial
Circuit within and for the County of Union, South Dakota, filsd

January 13, 2DZ5. Respondent served and filed 3 responze thersato.

e e e

The Court having considered the petition and rasponse and being fully
advised in the premises, it is now

ORDERED that the petition for allowesnce of appeal from said
intermediate order is granted.

IT IS FURTHER ORDERED that the order for transcript, if any,.
be made upon receipt of this order and the schedule for briefing
follow the schedule seat forth in SDCL 153-26B-75. If noc order for
transcript is made, the forty-five-day period for service and filing
af the appellant’s brief shall commence ta run as of the date of this
ordear.

DATED at Plarre, South Dakota this 4th day of Rpril, 2025.

. -:auﬁ:érm

StevEn R, Jerlh,én, Chief Justice

ATTEST

Clerk of the Supreme Court

1 ZEARL)
(Chiaf Juastice Stawvan R. Jonsan cooused. )
{Justice Bootk P, Hyren dissents.)

FARTICIPATING: JuBtices Janing M. Korn, Mark E. Salter, Patricia J. DeVanay, and
Scott F. Myran. APP 29
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GARY OGDEN,; Jr.; ' Hearing
Defendant. !

A ol e 0 L e B A
EEFORE THE HONORAELE KASEY SOREMSEN,
MAGISTRATE COURT JUDGE,

In Elk Point, Saouth Dakota, Novembero 15, 2024, FTR

e Al A 0 b i D B A L A B R e T R

APPERRANCES
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Sicux Falls, SD 57106
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Attorney at Law
Sicux City, IA 51101
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Sicux City, IA 51101

APP 31




video that we are floating past Miners
Bend. So, based on my training and
experience how long it takes to float, I
would put 1t within a mile upstream of
Miners Bend.

Q. Okay. Based on your recollection ——

Have you had a chance to review your

video?
B I have.
Q. Okay. Based on your rececllection

and what's seen in the wideco, 13 it true
that you um == told Mr. Ogden to bring

the boat more towards the middle of the

river?

o, To bring him away from the rocks,
ves.

] Qkay. So you're testimony here

today 1is that he was close [0 some

rocks; iz that right?

B He was in the -- on the —— I mean,
yeah, he was near rocks, but again that
i3 very commen for us, If we are even
too close to rocks at all, we ask them to
go more towards or away from the rocks so

that way we are not bumping owver the
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rocks when we are doing the check.

s B Okay. And where were those rocks
located? Were they on the Scuth Dakota
side or the Nebraska side?

MR. MICHELS: Again, objection. Calls
for legal conclusion.

THE COURT: Sustained.

M3. FOX: Would those rocks have touched
the Nebraska land border?

THE WITNESS: The rocks in guestion
would be the Nebraska border; yes.

M3. FOX: Your Honor, may I take a brief

moment to look at additional

paragraphs --

THE COURT: - e,

M3. FOX: -—— to determine further
gquestioning?

During the initial stop of my
client, how close was his bpat to the —-
those rocks that we previous discusszed?
THE WITNESS: Again, I don't have an
exact, but rewatching my body cam, I
would put it at 50 yards. Thirty to
fifty yards, I think i3 what I initially

said. Agdin, I don't hawve an exact,

APP33
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PRELIMINARY STATEMENT

The Appellant’s petition for discretionary appeal is untimely and must be
dismissed. Furthermore, the petition was filad withowt reasonable grounds and should be
eorsiderad vexatious, and this Court should impose terms as the court deems proper,
mcluding but not limited to pavment of the Appellee’s reasonable attorneys’ fees incurred
m responding to the vexatious petmion.

RELEVANT FACTS AND ARGUMENT
I. Appellant’s Petition was filed later than ten (10) days after written nofice of
entry of the judgment or order of the Magistrate and is thas untimely.

An appeal under SDCL § 23A-32-5 must be taken within ten (10) davs after
written notice of entry of the judgment or order being appealed. SDCL § 23A-32-6.
Magistrate Judge Kazey Sorensen filed the "Order Granting Motion to Dismiss™ and
“Findings of Fact and Conclusions of Law™ on Januvary 13, 2025, (See. Attachments to
Appellant™s Petition, pp. 009-0103. *Unless otherwise ordered by the court, all
documents filed with the court electronically through the Odyssey system or served
electronically through the Odyssey system are presumed served upon all attormeys of
record at the time of submission,™ SDXCL § 15-6-5b)(2] {See also, attached Notification
of Events Filed, Appendix, p. 1) Furthermore, Magistrate Sorensen emailed aftomeys
Mick Michels and Jacklvn Fox on January 21, 20235, reiterating; that an order dismissing
the charges had been entered. {Email Communication, Appendix, p.2).

The Appellant filed the present petition on February 27, 2025, As attomey of

record in the underlying case, the Appellant is presumed by faw to have received the

APP 35



Magistrate Judge's Order om January 13, 2025, Additionally, Appellant undoubtedly
received the same email notification regarding the entry of the Crder that Appellee’s
aftorneys received on January 14, 2025, Even if those two events escaped the Appellant’s
attention, Magistrate Sorensen provided a third written notice via her Januwary 21, 2025
email that the Order dismissing the case had been filed.

The facts establishing untimeliness of the appeal in this case are nearly dentical
to those in State v, Sharpfish, 2018 8.D. 63, 19 12-13, 917 N.W.2d 21, 23. In that case,
the State admitted that an email from the circuit court constituted notice of entry of the
order for purposes of the deadline to apply for discretionary review. [d Because the
state’s application for discretionary review was outside the ten { 10} day limit imposed by
statute, the Court ruled the appeal “must be dismissed, ™ fd. at 714

Here, Appellant presumptively received the Order January 13, undoubtedly
raceived an email notification on January 14, and onguestionably received an email
notification from the Magistrate Judge on January 21. Even generously giving the
Appellant the latest date of Janwary 21, 2025, the deadline to petition for diseretionary
review would have been January 31, 2025, The Appellant’s petition was filed 27 days
late.

Apparently realizing its mistake, Appellant filed a document on February 18,
2025, titled “Notice of Entry of Order”. This document does not, and cannot extend the
statutory deadline for the prosecution to appeal -if the prosecution could simply extend
the deadline 1o appeal m this mammer, after all atomevs of record have received not one,
or two. but three wriiten notitications that the order has been entered. then the statutory

time limit would be rendered meaningless,

3
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Based om the foregoing, the Appellee respectfully requests that this Court dismiss

the Appellant’s petition for discretionary review.

II. Appellant’s facially antimely Petition is vexations.

“Im any case where the Supreme Court is satisfied that a petition for allowance of
an appeal from an intermediate order has been filed without reasenable grounds, and that
the filing of the same may be fairly considered vexatious, the court may impose upon the
petitioner such terms as the court deems proper.” SDCL § 15-26A-21

The Appellant State of South Dakota, acting by and through Special Attormeys
General, should be held 1o the highest standards and should be expected to know and
follow the rules of appellate procedure. Here, the Appellant filed an obviousty untimely
petition for discretionary review and atempied 1o hide its untimeliness by filing an
extraneous “Notice of Entry of Order.” Under those facts and circumstances, Appellee
respectiully requests this Cowrt 1 deem the petition vexatious and 1o mpose termis
against the Appellam as the Court deems proper.

CONCLUSION

Because the Appellant’s Petition For Permission 1o Take Discretionary Appeal s
untimely, the Court must dismiss the appeal. The Appellee respectfully requests the Count
impose upon the Appellant such terms as the Court deems proper. including but not
limited to the payment of Appellee’s reasonable attorneys™ fees incurred in responding to

the Petrtion,

4
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Respectfully submitted,

CRARY HUFF, P.C.

BY /siJohn M, Hines
Michael P. Schmiedt
Jacklym M. Fox
John M. Hines
329 Pierce Street. Suite 200
Sioui C‘it:,f, IA 51011
(T12) 224-7550 phomne
(T2 277-4605 fax
mschmiedti@ craryhuff. com
Higeerarvhulf com
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ATTORMNEYS FOR APPELLANT
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\PPENDIX

Email Notification of Events filed from NoReply UIS@us.statesdus. ...
Email from Magistrate Sorensen to Nick Michels and Jacklyn Fox.. .o 2
[
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the 10th day of March, 2025, 1
clectronically filed the foregoing with the Clerk of the Court using the Odyssey File &
Serve svstem. Notice of this filing will be sent to counsel of record by operation of the
Court’s electronic filing system as follows:

Nick Michels

Special Assistant Attormney General
South Daketa Game, Fish and Parks
523 East Capitol Ave.

Pierre, 5D 57301

Nick. Michels(@state.sd.us
Attorneys for Appellant

Paul E. Bachand

Special Assistant Atomey General
Moreno, Lee & Bachand, P.C.

206 West Missouri Ave.

P.O. Box 1174

Piemre, SD 57501

pbachand@pirlaw.com

Attorneys for Appellant
(st Tohn M Hires
John M. Hines
7
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John HIrE

From:; MoRephy_LISEujsstatesd.us
Sent: Tuesda:,.r. January 14, 2025 11017 &AM
Ta: lohn Hines EXHIBIT
Ce: Mancy Ford
Subject: Motification of Events Filed
63CRI24-0003632 UPDATE: ORDER
STATE OF SOUTH DAKOTA vs GARY DEAN OGDEM, GRANTING MOTION TO DISMISS
JUNIOR 104614 &AM
E:E:'ﬂ Circust UPDATE: ORDER TO WITHDRAW AS
Soransen, Kasey COUNSEL
10:47:31 AM

¥ou are receiving this email because you have elected to be notified when new documents are attached to your casefs).
To view documents filed in your cases, please register or log on to the eCourts site. Dacuments in Closed or Sealed casey are nol
avadabbe for ondine viewing.

I o would ike to modify your subscription please dlick hece of o vou have receives this emall in error, please contact LS eSuppart
at LISESupport@huis. state sd.us.

APP41



John Hines
T e R L S —

From: Yackhyn Fox
Sent: Tuesday, January 21, 2025 11:15 AM EXHIBIT
To: John Hines; Mike Schmiedt
Co Stephanie Hager
Subject: FW: Gary Ogden CRI24-363
Jacklyn Fox
Altorhey
PHOME: 712 224 Y581
EMAIL: [fomifararytufl nons

ADORESS: 129 Pieme Sirest, Sute 200
Smoun Cry. WA BT

CRARY HUFF

CONSDENTIALITY: This mancage drcluding Boy amachment @ canboienna! [T moy aise be prwkaged o o frolis fed by work-pmdct immemily or ofher legal aves
N pou hove rocoivod & By mistale, plesse dekie © i Foir Seame. peu may dol sang of sieeisae g povlente oanyone. SIGNA TURE NOTICE:! The dyped conlasd in this
Al @ fad miandesd & eaaiiiivle go siscronT rgosbes Thy emey doss nof esfabisb 2 conimcf or engapamont

From: Sorensen, Mag Judge Kasey <Kasey Sorensen @ujs.state.sd,us>

Sent: Tuesday, lanuary 21, 025 11:18 AM

To: Michels, Nick <Nick.Michels@state sd.us»; Jacklyn Fox <ffox@ craryhuff.com
Cez Buum, Laurie <Laurie Buum@&@ LIS STATE.SD. US>

Subject: RE: Gary Ogden CRIZ4-363

Good morning, since I've entered an order dizmiszing all charges tha fils can be closed with no further court
gates. The State may file their notice of appeal in accordance with the spplicable statutes.

Kasey Sorensen

Magistrate Judge, First Judicial Cirenit
410 Walnut 5t., Suite 201

Yankton, 50D 57078

GOa-068-3014

bo5-66B-5400 (fax)

From: Michels, MNick <Mick.Michels@state.sd us-
Sent: Tuesday, January 21, 2025 10:46 AM

To: Sorensen, Mag Judge Kasey <Hgsey.Sorenseni@uls state.sd.use; lackiyn Fox <fox@cranshuff.com:
Cec: Buwm, Laurie <Laurie Buum@E WIS STATE SD.LUS>
Subject: Re: [EXT] Gary Ogden CRIZ4-363

Good moming Court and Counsal,

1
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ARGUMENT
Appellant hereby incorporates all arguments set forth in the initial brief and

turther provides the following in support of its positions.

A. JURISIMCTION EXISTS FOR THIS APPEAL.

Ogden argues that the State’s petition for discretionary appeal was not timely filed
and as such this Court lacks jurisdiction to hear this appeal. In furtherance of that
argument, Ogden states that “The facts establishing untimeliness of the appeal in this case
are nearly identical to those in State v. Sharpfish, 2018 5.D, 63, 1§ 12-13, 917 N.W_2d
21, 23" See Appellee’s Brief, Pg. 6. The facts here differ from those in Sharpfish. The
State in Sharpfish, argued that SDCL § 23A-32-5 permitied an appeal from a circuit
court’s remand order. In addressing that issue, this Court in Sharpfish held: “Because we
determine that no appeal can lie from the eircuit court’s remand order, we do not reach
whether the encounter between Sharpfish and Officer Loen constituted a search and
seizure.” Sharpfish,§ 10,917 N.W.2d at 22-23. This Courl went on to state in
Sharpfish:

“However, from our review of the record, an issue arises regarding the timeliness

of the State's appeal. The State, in its July 5, 2017 petition for intermediate

appeal, attached an email from the circuit coun dated June 19, 2017, The State
acknowledged the attachment as "constimting notice of entry of order.™

Sharpfish, 4 12 at 23,

Based on those facts, this Court ultimately found the appeal in Sharpiish to be
untimely, since the State appealed more than ten days after what the State apparently
agreed 1o was the notice of entry of the order, Sharpfish, 1% 12-13 at 23. Here, the State

never stipulated or agreed that the magistrate court’s Order Granting Motion to Dismiss



constituted the notice of entry of order required by SDCL § 23A-32-5. Instead, in its
appeal to this Court, the State points to the Notice of Entry of Order filed by the State in
order to comply with SDCL § 15-26A-15(3).

Ogden never filed a written notice of entry of order after the magistrate court’s
decision, Instead, Ogden relics upon SDCL § 15-26A-3(6) in support of his argument
that a written notice of entry of order was served on the statc. That argument is
inconsistent with prior decisions of this Court. See Porter v. Porter, 1996 8.1, 6, 122,
342 N.W.2d 448, 452; see also State v. Antuna, 2024 8D. 78, § 15, 15 N.W.3d 439, 445
{wherein this Court determined there was insufficient evidence on the record to establish
when the State was served with notice of entry, and the State’s discretionary appeal was
upheld). Moreover, this Court in Jin the Matter of the Sales and Use Tax Refund Request
of Media One, Inc., 1997 8.D. 17, 559 N.W .2d 875 addressed what constituted “written
notice of entry™ for purposes of SDCL § 15-26A-6. In that case, Media One argued that
the time period for an appeal commenced upon the circuit court’s “letter stating his
reasons for reversal, accompanied by his judgment and findings of fact and conclusions
of law.” Id, | 6, at 876-77. Media Onc further argued that those documents constimted
*wrilten notice of eniry™ for purposes of SDCL § 15-26A-6. /d, 16, at 876. The Count
in that case held that “it is the duty of one party to serve the other with the written notice
of entry of judgment, Judge Kean's mailings did not contain a written notice of entry of
Judgment, and he was not a party to this case™ Jd, Y 7, at 877,

When that holding in Medig One is applied here, Judge Sorensen’s filing does not
constitute writlen notice of entry of her order, and she was not a party to this case. As

this Court is well aware, “A notice of entry of judgment gives to a party the power to set



running the time afler which his adversary may not appeal and assures cach party that the
statutory period of time within which he may appeal does not commence to run until his
adversary has given such notice.” Kallstrom v. Marshall Beverages, Inc., 397 N.W.2d
647, 650 (8.10. 1986). Thus, when a written notice of entry is not filed the statutory
period does not commence. Kallstrom, 397 N.W.2d at 650.
The language of SDCL § 23A-32-6 requiring a notice of entry of order is similar
to that in SDCL § 15-26A-6. SDCL § 23A-32-6 provides that “[a|n appeal under
§§ 23A-32-4 or 23A-32-5 must be taken within ten days after written notice of entry of
the judgment or order(.]” SDCL § 15-26A-6 provides that “|a]n appeal from a judgment
or order must be taken within thirty days after the judgment or order shall be signed,
attested, filed and written notice of entry thereof shall have been given to the adverse
party.” Both statutes require a writicn notice of entry of order,
Likewise, in Sudbeck v. Dale Elecironics, fnc., 519 N.W .24 63 (5.12.1994), this
Court compared the notice required to commence the running of the time in which to
appeal an administrative ruling pursuant to SDCL § 1-26-31 with that of
SDCL § 15-26A-6. SDCL § 1-26-31 provides:
“An appeal shall be taken by serving a copy of a notice of appeal upon the
adverse party, upon the agency, and upon the hearing examiner, if any, who
rendered the decision, and by filing the original with proof of such service in the
office of the clerk of counts of the county in which the venue of the appeal is set,
within thirty days after the agency served notice of the final decision or, if a
rehearing is authorized by law and is requested, within thirty davs after notice has
been served of the decision thereon. Failure to serve notice of the appeal upon the
hearing examiner does not constitute a jurisdictional bar to the appeal.”
SDCL § 1-26-31, Sudbeck claimed that in order to start the time to appeal, a *Notice of
Entry of Findings of Fact and Conclusions of Law and Order was necessary”™, Sudbeck

at 66. The Court held that prescribed notice was not required by the language of SDCL §



1-26-31. fd, at 66; see also Havlik v. Havlik, 2014 5.D. 84. 9 10, 857 N.W.2d 422, 425
(holding that knowledge of a court’s final judgment does not commence the time perod
in which to appeal absent the serving of a written notice of entry of order on the opposing
party}. The Court further noted in Sudbeck that “If the legislature wishes to revise SDCL
§ 1-26-31 to conform to civil practice and require notice of entry of judgment to
commence the running of the time to perfect an administrative appeal, it may do so.™
Sudbeck, at 67; 8DCL § 15-26A-6.

Based upon the foregoing, the State’s appeal was timely, and this Court has
jurisdiction to review and issue a ruling on the same,

B. THE MAGISTRATE COURT ERRED AND ABUSED ITS DISCRETION

WHEN IT DISMISSED THE INFORMATION.

Ogden claims that the magistrate court simply interpreted the law regarding South
Dakota’s jurisdiction in boundary waters and did not inguire into the “legality or
sufficiency of the evidence upon which the indictment' was based.” Appellee’s Brief,
Pg. 8. Ogden also argues that the Magistrate Court did not consider whether the facts
constituted the crime charged, or whether the facts were legally insufficient to constitute
the ciime.” fd. This argument ignores relevant portions of the underlying record,
however.

More specifically, the magistrate court held an evidentiary hegring on November
15, 2024, over the State’s objection, at which time the court réceived the testimony of
Officer Josh Vanden Bosch. SR 42-46, 56-78; T 3-7, In. 23 (T 3)—In. 2 {1-7)and T 17-

39, In. 20(T 17) —In. 4 (T 39); Appx. 25-53. The magistraie determined, based upon the

' The underlying record reflects that the criminal charges were brought by complaint and a subseguent
information.
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lestimony of Officer Vanden Bosch along with his body camera video received as an
exhibit at the evidentiary hearing, that “the Defendant operated his boat and was stopped
near the Nebraska shoreline.”™ SR 31; Appx. 55. The magistrate court then, in addressing
(dgen’s underlying Motion to Dismiss, stated that *The Defendant’s motion asserts the
Court does not have subject matter jurisdiction to hear this case because the evenls
leading up to, and including the arrest, occurred in Nebraska™ SR 30; Appx. 54,
Opden’s assertion that the magistrate court did not inguire into the legality or
insufficiency of the evidence upon which the indictment was based is clearly in error,

In furtherance of his argument, Ogden cites to Srate v. Medicine Fagle, 2013 5.1,
6, 4 40, 35 N.W._2d 886, 900 (holding “[w]e have also determined [jurisdiction] to
mean ‘whether there was power to enter upon the inguiry and not whether the
determination by the court of a question of law or fact invalved 1s correct. ™) (quoting
Janssen v. Tusha, 68 510, 6309, 643, 5 N.W.2d 684, 685 (1942)). In tuming to Janssen
for further context, however, this Court specifically held in Janssen that “[t]he test of
jurisdiction is whether there was power 1o enter upon the inguiry and not whether the
determination by the court of a question of law or fact involved is correct.™ Janssen, 68
S.D. at 643, 5 N.W.2d at 685. In applying this test in Jarssen, the court cited Calhoun v,
Bryant et. al., 28 8.D. 266, 133 N.W. 266, 269, 1o wit:

“So far as the jurisdiction itself is concerned, it is wholly immaterial

whether the decision upon the particular question be correct or

incorrect. Were it held that a court had ‘jurisdiction’ to render only correct

decisions, then, each time it made an erroneous ruling or decision, the

court would be without jurisdiction, and the ruling itself void. Such is not

the law, and it matters not what may be the particular question presented for

adjudication, whether it relate to the jurisdiction of the court itself, or affects

substantive rights of the parties litigating; it cannot be held that the ruling
or decision itself is withoot jurisdiction, or is beyond the jurisdiction of the



court. The decision may be erroneous, but it cannot be held to be void for
want of jurisdiction.”

Calhoun v. Bryant ef. al., 28 8.D. 266, 133 N.W. 266, 269. Based upon this application,
this Court ultimately held in fanssen that the trial court had jurisdiction of the parties ar
of the subject matter. Janssen, 68 8.1, at 644, 5 N.W.2d at 686,

Ogden's reliznce on Medicine Eagle, supra., without looking into the context of
the additional cases cited therein, is therefore misplaced and instead appears to further
support the Stale’s argument in the case at hand, Additionally, the issue in Medicine
Eagle was whether Medicine Eagle waived his challenge to the part I1 proceedings.
Medicine Eagle, ¥ 38, 8353 N.W.2d at 900. The court determined “that the question of
whether there was statutory authority for the trial court to impose the enhanced sentence
(given the disputed legal status of the original/ Amended Part 1l Information) is a
jurisdictional question. As a result, this Court can review Medicine Eagle’s challenge to
the part 1l proceedings regardless of when he made this challenge.” Id, at ] 40.

This Court’s precedent is long-standing and well-established in holding that, “the
trial court cannot inguire into the legality or sufficiency of the evidence upon which an
indictment is based when considering a dismissal under SDCL § 23A-8-2." Springer-
Eril, 570 N.W_2d at 40-41; See also State v. Dorhour, 513 N.W.2d 390, 392 (8.D. 1994);
State v. Schladweiler, 436 N.W.2d 851, 854 (3.D. 1989); Stare v. Hoeksira, 286 N.W.2d
127, 128 (8.D. 1979); see aiso Costello v. United States, 350 US. 359, 76 5. Cr. 406, 100
L. Ed, 397 (1956). “An indictment returned by a legally constituted and unbiased grand
jury, like an information drawn by the prosecutor, if valid on its face, is enough to call for
trial of the charge on the merits.” State v. Cameron, 1999 5.D. 70,9 11, 596 N.W.24 49,

32.



SDCL § 23A-8-3(3) requires that defenses and objections based upon defects in
the indictment or information be raised before trial (other than those that fails to show
Jurisdiction in the eourt or to charge an offense which objections shall be noticed by the
court at any time during the pendency of the proceedings). SDCL § 23A-8-3(3). Here,
Odgen makes no assertion that the information is defective, but instead appears to rest
upon the language in the parentheticals that the Information fails to show jurisdiction in
the court. Notably, both the complaint and information show that the offenses occurred
in Union County and the heading of the Information lists Union County. Applied here,
both Ogden and the magistrate court confused the issue of jurisdiction with that of venue.
When the magistrate court dismissed this case for lack of subject matter jurisdiction,
based upon its examination of the underlying facts, it presented as clear emor.

The magistrate court is therefore bound by SDCL § 23A-8-2 in determining
whether the information 15 subject to dismissal. The reasons for dismissing an indictment
or information under SDCL § 23A-8-2 are exclusive and exhaustive. None of the
grounds for dismissal in SDCL § 23A-8-2 arc applicable here, and thus, the magistrate
court’s dismissal was in error,

C. THE MAGISTRATE COURT ERRED IN RULING THAT THE SOUTH

DAKOTA-NEBRASKA BOUNDARY COMPACT, CODIFIED IN SDCL §

1-2-8, FEDERALLY PREEMPTS SDCL §§ 41-15-2 AND 42-B-67.

(dgen claims that “South Dakota does not have jurisdiction in this matter because
all the pertinent events occurred in Nebraska, and no concurrent jurisdiction has been
granted to South Dakota by the State of Nebraska." Appellee’s Brief, Pg. 9. The facts
underlying where the events occurred would serve to determine venue. Venue, of course,

15 an clement for the State to prove at trial, not pretrial. Store v. fwgn, 2010 8.D. 92,99,



791 N.W.2d 788, TRY. Odgen’s alleged eriminal conduct occurred on the Missouri River,
not on any lands located in South Dakota or Mebraska.

Oeden’s argument on this issue also fails to address the explicit language of the
South Dakota-Nebraska boundary compact, codified in SDCL § 1-2-8%. In recognition of
the compromise boundary line between the two states, the compact states that,

“On the effective date of this compact, the state of South Dakota hereby

relinguishes to the state of Nebraska all sovereignty over lands lying on the

Mebraska side of said compromise boundary and the state of Nebraska

hereby relinquishes to the state of South Dakota all sovercignty over lands

lying on the South Dakota side of the compromise boundary.”

SDCL § 1-2-8 (emphayix added). While the compact fixes an imaginary line at the
“centerline of the designed channel of the Missourd River,” it goes on to indicate in
Article I () that one of the “Findings and Purposes” of the act is “to express the intent
and policy of the states that the common boundary between said counties be established
within the confines of the Missouri River and both states shall continue to have accesy fo
and wuse of the waters of the river, SDCL § 1-28-2. (emphasis added).

The plain language of compact only acts to separate the land on either side of the
centerline: not the waters. SDCL. § 42-8-67 is neither contrary to the compact agreement,
s Ogden suggests, nor is it preempted by the same. Conservation officers in South
Dakota by way of SDCL §§ 41-15-2 and 42-8-67, have jurisdiction over the entirety of
the boundary waters of this state. Those statutes likewise recognize the concurrent

jJurisdiction of the courts and adminisirative officers of Nebraska, along with Minnesota,

North Dakota, Montana, Wyoming, and Towa as well.

? A history of the 1905 compact, replaced by the adoption of SDLC § 1-2-8, appears in Dailey v Byvan. 71
5.D. 58, 21 N.W.2d 61
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Applied here, Ogden states in his brief that South Dakota “eannot unilaterally
grant itself concurrent jurisdiction over Nebraska’s boundary waters,” and such argument
is wholly misplaced and contrary to well-settled law. Appellee’s Brief, Pg. 11,
Specifically, in making such a statement, Ogden avoids the plain language and intent of
SDCL §§ 1-2-8, 41-15-2, and 42-8-67. When the plain language of SDCL § 1-2-8 is read
in harmony with SDCL §§ 41-15-2 and 42-8-67, it is clear that South Dakota hes retained
sovereignty over the entirety of its boundary waters and has only relinguished
sovereignty of the land. Moreover, federal law also recognizes concurrent jurisdiction

over the boundary waters:

“The consent of the Congress is given to the States of North Dakota, South
Dakota, Minnesota, Wisconsin, lowa, and Nebraska, or any two or more of
them, by such agreement or compacl as they may deem desimble or
necessary, or as may be evidenced by legislative acts enacted by any two or
more of said States, not in conflict with the Constinution of the United States
or any law thereof, 1o determine and settle the jurisdiction to be exercised
by said States, respectively, over offenses arising out of the violation of the
laws of any of said States upon any of the waters forming the boundary lines
hetween any bwo or more of said States, or waters through which such
boundary line extends, and that the consent of the Congress be, and the same
is, given to the concurrent jurisdiction agreed to by the States of Minnesota
and South Dakota, as evidenced by the act of the Legislature of the State of
Minnesota approved April 20, 1917, and the act of the Legislature of the
State of South Dakota approved February 13, 1917.7

33 UL.CA § 11; Appx. 81. In furtherance of this, the Supreme Court of Nebraska has
likewise opined:

“If [two states], with a common boundary in the Missouri River, do not
agree on public policy or on methods of exercising concurrent jurisdiction
granted by Congress, the river is not for that reason a zone without police
protection, where the offenses known to criminal law may be committed
with impunity, The exigency of preserving order glong the border does not
necessarily await the concurrent action of two states.™

Miller v, McLaughlin, 224 N.W. 18, 118 Neb. 174, 177 (1929 Neb,). The primary

purpose “in the grant of concurrent jurisdiction was to avoid any nice question as
9



to whether a criminal act. .. was committed on one side or the other. . . that boundary
sometimes changing by reason of the shifting channel.™ Miller, 224 N'W, 18, 118
Neb. 174 at 178 (quoting Nielsen v. Oregon, 212115, 315,29 5. Ct. 383, 53 L. Ed.
52R). Moreover, “where there is doubt about the exact situs of a crime committed
on or near the boundary line in a river, the state first acquiring jurisdiction may
retain it to the exclusion of the other.” Afiller, 224 NW. 18, 118 Neb. 174 at 179,

The magistrate court erred in ruling that the South Dakota-Nebraska Boundary
Compact federally preempis state law, In doing so, the magistrate court has implicitly
repealed SDCL §§ 41-15-2 and 42-8-67, contrary to well-settled authority. Hme
specifically, this Court held in Goin v. Howdashelt, 2020 5., 32, 945 N.W.2d 349, that
“[i]udges should refrain from negating a legislative act unless it is demanded by manifest
necessity,” and the act of “repeal by implication is strongly disfavored.” Goin v
Houdashelt, 2020 5.0, 32, 5 17, 945 N.W .24 349, 354 (quoting Faircloth v. Raven

Indus., Inc., 2000 S.D. 158, 1 10, 620 N.W.2d 198, 202).

CONCLUSION
Based on the law and argument, the State respectfully requests that this Court
reverse the magistrate court’s Memorandum Decision and Order Granting Motion to
Dismiss. The magistrate court erred and abused its diseretion when it dismissed the
Information, and both federal and state law grant South Dakots concurrent jurisdiction

over the waters of the Missour River.
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Dated this 31* day of July, 2025,
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