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Preliminary Statement

Jeremy and Abbey Coyle (“Coyle”) initiated this trespass action in June of
2023 against Kenny and Kelli McFarland (“McFarland”). Less than 3 months
later, and before any discovery was conducted, Coyle moved for partial summary
judgment on the issue of liability. McFarland’s attorney, Kent Hagg, did not
timely respond to the motion. Immediately upon realizing this, Hagg filed a Motion
Jor Continuance, invoking Rule 56(f) and seeking an extension on his time to
respond to the motion. Hagg also notified the circuit court and opposing counsel
that significant personal trauma caused him to miss the filing deadline. The circuit
court denied the continuance, found that McFarland’s failure to timely respond to
the motion resulted in all of Coyle’s material facts being deemed “admitted,” and

granted Coyle’s motion for summary judgment.

In this appeal, McFarland maintains the circuit court abused its discretion by
denying the continuance in light of 1) the circumstances surrounding Hagg missing
the motion response deadline, 2) the parties’ sharp factual and legal dispute over
the boundaries in question, 3) no discovery being conducted whatsoever, and 4)

the final result being a decision not based on the merits.

References to the record are designated as “SR” followed by the appropriate
page number. References to McFarland’s Appendix are designated as “App.”

followed by the appropriate page number. References to transcripts are designated



as HT or T'T followed by the appropriate page and line numbers and the hearing

date.

Jurisdictional Statement

On October 2, 2023, the circuit court entered its Order for Partial Summary
Judgment. App. 1-2; SR 149-150. On December 19, 2023, the circuit court
entered its Order Denying Motion for Relief from Order Pursuant to SDCL §15-6-
60(b) and/or for Reconsideration. App. 3; SR 195. On September 9, 2024, the
circuit court entered its Final Judgment and Order and Findings of Fact and
Conclusions of Law. App. 4, 5-6; SR 503, 501-502. Notice of Entry of the Final
Judgment and Order and Findings of Fact and Conclustons of Law was served on
September 10, 2024. SR 508. McFarland’s Notice of Appeal was filed on
October 9, 2024. SR 510-511. This Court has jurisdiction pursuant to SDCL §15-

26A-3.



la.

1b.

1c.

Statement of the Issues

Did the Circuit Court Abuse its Discretion in Denying McFarland’s
Motion for Continuance Under Rule 56(f)?

The circuit court denied McFarland’s motion for continuance without
conducting a Rule 56({) analysis.

Most Relevant Authority:

Betty Jean Strom Trusty. SCS Carbon Transport, LLC, 2024 SD 48, 11
N.W.3d 71.

Dayies v. GPHC, LLC, 2022 SD 55, 980 N.W.2d 251.

Stern Qil Co. v. Border States Paving, Inc., 2014 SD 28, 848 N.W.2d 273.
SDCL §15-6-56(F).

Did the Circuit Court Abuse its Discretion by Not Conducting an
Excusable Neglect Analysis Under Rule 6(b)?

The circuit court denied the request for continuance without assessing
whether Hagg engaged in excusable neglect.

Most Relevant Authority:

South Dakota Public Assurance Alliance v. McGusre, 2018 SD 75, 919
N.W.2d 745.

Donald Bucklin Const. v. McCormick Const. Co., 2013 SD 57, 835 N.W.2d
862.

Leighton ». Bennett, 2019 SD 19, 926 N.W.2d 465.

SDCL §15-6-6(b).

Did the Circuit Court Err in Granting Summary Judgment to Coyle
Based Solely on McFarland’s Untimely Response?

The circuit court deemed “admitted” all of Coyle’s Statement of Material
Facts and granted summary judgment on that basis.

Most Relevant Authority:

Velocity nvestments, LLC . Dybvig Installations, Inc., 2013 SD 41, 833
N.W.2d 41.



Upper Plains Contracting Inc. v. Pepsi Americas, 2003 SD 3, 656 N.W.2d 323.

1d.  Did the Circuit Court Err in Denying McFarland’s Motion for
Reconsideration?

"The circuit court denied the motion for reconsideration, reasoning that
“rules are rules.”

Most Relevant Authority:

Gold Pan Partners, Inc. y. Madsen, 469 N.W.2d 387 (S.D. 1991).

2. Did the Circuit Court Err in Determining that McFarland was
Trespassing upon Coyle’s Property?

The circuit court found McFarland was trespassing based solely on Coyle’s
Statement of Material Facts being deemed admitted.

Most Relevant Authority:

Donald Bucklin Const. v. McCormick Const. Co., 2013 SD 57, 835 N.W.2d
862.

Statement of the Case

"T'his is an appeal from the Fourth Judicial Circuit, Butte County, South
Dakota, the Honorable Michael Day. Coyle initiated this action on June 7, 2023 by
filing a Summons and Complaint. SR 1, 2-10. Coyle’s complaint alleged that a
portion of McFarland’s driveway was situated on Coyle’s property and, therefore,

trespassing. SR 3-4.

On August 24, 2023 - before any discovery was conducted - Coyle moved for

summary judgment. SR 21-22. On August 28, 2023, Coyle filed a Notice of



Hearing reflecting a hearing on the motion would be held on September 28, 2023.
SR 92. McFarland did not file a responsive brief prior to September 14, 2023,

which was their deadline to do so under Rule 56(c). SDCL §15-6-56(c).

On September 18, 2023, McFarland filed a motion for continuance, requesting
the hearing be continued “for approximately 30 days” because “counsel for
Defendants, due to personal reasons, is unable to timely answer Plaintiffs pleadings
adequately and has several prior obligations within said time period.” SR 96.
Coyle objected to the motion. SR 98-99. On September 20, 2023, McFarland’s
counsel filed an Affidavit in Support of Motion for Continuance and Initial Response to
Plaintiffs> Motion for Partial Summary Judgment and in Response to Plainiiffs
Objection (“Hagg Affidavit”), seeking relief under SDCL §15-6-56(f). App. 23-
32; SR 104-113. In the Aftidavit, counsel referenced Rule 56(f) and requested a
continuance of “at least” 60 days to “conduct further discovery to support the
facts of the matter and which will most likely uncover additional facts which will

rebut Plaintiff’s Motion for Partial Summary Judgment.” App. 24 at §3; SR 105.

The circuit court denied the Motion for Continuance in an email dated
September 21, 2023. SR 118-119. On September 25, 2023, McFarland filed a
response to the summary judgment motion and a response to the Statement of

Undisputed Material Facts. App. 12-15, 37-47; SR 120-130, 131-134.



At the hearing on September 28, 2023, the Court granted Coyle’s motion for
summary judgment, finding that the “facts set forth in Plaintiff’s Statement of
Material Facts dated August 24, 2023, have been admitted by the Defendants” by
virtue of McFarlands’ failure to timely respond to the same. H'T at 3:2-4
(9/28/23); SR 153. The Court entered its Order for Partial Summary Judgment on

October 2, 2023. App 1-2; SR 149-150.

On September 9, 2024, after holding a court trial wherein no testimony or
evidence was submitted, the circuit court entered a final order consistent with the
terms of the Order for Partial Summary Judgment. App. 4; SR 503. Notice of Entry

was served on September 10, 2024. SR 508. This appeal followed.

Statement of the Facts

In 2015, McFarland purchased Lot 25A on Willow Creek Estates Subdivision,
Belle Fourche, South Dakota. SR 100. Lot 25A is depicted in the 2015 Plat and it
consists of the previously-platted Lot 25 and a portion of Lot Q. App. 17 at §4;
SR 6-7. When McFarland bought the property, there was a home, garage, and
driveway on the lot, which had been built in 2013 by the previous owners. SR 484.
In 2019, Coyle purchased Lot Q1 of Willow Creek Estates. SR 3 at §10. Lot Q1
is not depicted on the 2015 plat (App. 16-17), but is depicted in the 2019 plat.

App 18-19; SR 88-89. Lot Q1 is essentially the remaining portion of Lot Q, which



was never further developed or subdivided by the original developer. Zd. This

resulted in a final plat of the subdivision being issued in 2019. 74.

Walworth Street, a dedicated 60-foot public right of way, originally ran along
the southeast boundary of Lot 25. In a 2007 plat, Walworth Street is shown as

terminating at the southeast border of then-proposed Lot 25. SR 71-73.

In 2015, when Lot 25A was created, the new plat did not extend Walworth
Street through the entire southeast border of Lot 25A. However, on August 14,
2015, a Subdivision Improvements Agreement (“2015 SIA”) was entered into
between the City of Belle Fourche and Dacar, Inc. and Todd and Julie Leach as
owners/developers of Willow Creek Estates Subdivision. App. 20-22; SR 8-10.
The 2015 SIA states, in relevant part:

Subdivider, or its successor, must complete the improvements
detailed in plans prepared by NJS Engineering dated July, 2002
within the full length of the right-of-way adjacent to the southeast
boundary of Lots 24 & 25A, Block 1, Willow Creek Estates No. 4

... prior to or as a condition of approval of any subdtvision plat of
Lot Q of Valley View Addition, City of Belle Fourche ....

1d. at pg. 2 (§4) (emphasis added). The 2015 SIA was recorded against Lot 25A
but not against Q. Thus, when Coyle purchased Lot Q1 in 2019, they did not have

record notice of the 2015 SIA. SR 49 at §23.

McFarland understood the 2015 SIA to mean that Lot Q could not be replatted

or sold until certain improvements would be made to Walworth Street along the



southeast boundary of Lot 25A. As noted on the 2015 plat, the street does not run
along any boundary of Lot 24, and only covers a portion of the southeast boundary
of Lot 25A. App. 16-17; SR 6-7. In other words, the language of the 2015 SIA is
at best, confusing. Nonetheless, McFarland understood it to mean that the right-
of-way would run along the entire boundary of Lot 25A. However, Lot Q was
replatted into Lot Q1 and sold to Coyle without any further improvements to

Walworth Street.

McFarland’s driveway is situated, in part, within the setback to the Walworth
Street right-of-way. The portion in dispute in this appeal sits just northeast of
what Coyle alleges is the termination of the Walworth Street right-of-way. If the
right-of-way terminates where Coyle alleges, then a portion of McFarland’s
driveway is within Lot Q1. If; however, the Walworth Street right-of-way extends
through the entire southeast boundary of Lot 25A, then there is no encroachment

or 1:respass.

Coyle initiated this action by filing a Complaint on June 6, 2023. SR 2-10.
Attorney Kent Hagg entered an appearance on behalf of McFarland on July 28,
2023 and filed an Answer on August 9, 2023. SR 15, 17-20. The Answer asserts,
inter alia, that the Walworth Street right-of-way extends, or should extend, along
the entire border of McFarland’s lot, meaning that the portion of the driveway in

question is part of the setback to the right-of-way. SR 17-18.



Less than one month later, and before any discovery was conducted, Coyle
moved for summary judgment. SR 21-22. On August 28, 2023, Coyle filed a
Notice of Hearing reflecting a hearing on the motion would be held on
September 28, 2023. SR 92. Pursuant to SDCL §15-6-56(c), McFarland’s
response to the motion, “including any response to the movant’s statement of
undisputed material facts,” was due to be served no later than September 14,
2023. McFarland did not timely file or serve a responsive brief, or a response to

the statement of material facts.

On September 15, 2023, Coyle filed a Protective Objection to Submission of
Evidence by Defendants. SR 94-95. In this filing, Coyle sought to prohibit
McFarland from submitting any opposition to their motion for summary judgment
and argued that Coyle’s Statement of Material Facts should be deemed admitted.

1d.

On September 18, 2023, Hagg filed a Motion for Continuance, requesting the
hearing be continued “for approximately 30 days” because “counsel for
Defendants, due to personal reasons, is unable to timely answer Plaintiffs pleadings
adequately and has several prior obligations within said time period.” SR 96. The
Motion further explained that it was “not made for the purposes of delay and [is]
made only to adequately represent Defendants in this matter.” /4. That same day,

Coyle filed an objection to the continuance request, claiming they were restricted

O



from “accessing and utilizing a portion of their own property” (presumably
referring to the portion of McFarland’s driveway that Coyle alleged is a trespass).
SR 98-99. Coyle did not articulate how or why they would utilize said property,
nor did they explain the existence of any urgency in that regard. /d. The
remainder of Coyle’s resistance to the continuance related to their desire to have
this matter heard - apparently as a matter of principle - on the original date of the
hearing and to prevent McFarland from being able to substantively respond to the

motion because their statutory deadline to do so had passed. /4.

On September 20, 2023, Hagg submitted an Affidavit in Support of Motion for
Continuance and Initial Response to Plaintiffs’ Motion for Partial Summary Judgment
and in Response to Plaintiffs Objection (“Hagg Affidavit”). App. 23-32; SR 104-
113. In the affidavit, Hagg unambiguously invoked SDCL §15-6-56(f) and sought
a continuance of “at least” 60 days to “conduct further discovery to support the
facts of the matter and which will most likely uncover additional facts which will
rebut Plaintiff’s Motion for Partial Summary Judgment.” App. 23-24; SR 104-
105. The Hagg Affidavit maintained that a trespass action was not the proper way
to resolve a boundary dispute, but that a quiet title or declaratory judgment action
would be a more appropriate mechanism. The Hagg Affidavit also specifically
identified that the following information, at a minimum, needed to be obtained via

discovery:

10



Depositions of public officials and others to demonstrate that the
plat application and recording processes were not followed. App.
24 at q4; SR 105.

A transcript of a protection order hearing held with Judge Foral
in the matter of Kelli McFarland v. Abbey Coyle, 09TP0O23-27.
App. 24-25 at G5; SR 105-106.

Information to be obtained by Stewart Title Guaranty Company
in connection with a claim being filed by McFarland. App. 25 at
q6; SR 106.

Affidavits and depositions to “demonstrate irregularities in the
process of platting of Lot Q1 and provide additional basis upon
which Defendants’ good faith belief is reasonable.” App. 25 at
q7; SR 106.

In addition, McFarland submitted the Affidavit of Defendant [Kenneth

McFarland] in Support of Motion for Continuance, which explained McFarland’s
position that 1) Coyle’s lot (Lot Q1) was not properly platted, 2) the Subdivision
Improvement Agreement mandating the extension of the Walworth Street right-
of-way prior to further plats being approved was not filed against Lot Q1 when it
should have been, and 3) additional evidence needed to be obtained from Stewart

Title Guaranty Company for the “resolution of this matter.” App. 33-36; SR 100-

In an email dated September 21, 2023, the Court denied McFarland’s Motzon to

Continue for “all the reasons set forth by Plaintiffs in their objections.” SR 118-

119. On September 25, 2023, Hagg sent an email to the Court and counsel to

“provide some context to what appears to be my disregard for the required filing”

11



deadlines. SR 173. Attorney Hagg explained that “in 33 years of practice, I have
not missed a filing deadline. Last June, my wife of 30 years and mother of my four
grown children asked for a divorce. In July, I discovered that she has been and is
having an affair with a man who has been a trusted friend of me and my family for

23 years. ... My life has been turned upside-down. ... This is no excuse but only a

reason for falling behind.” /4.

On September 25, 2023, McFarland filed a Response to Plaintiffs’ Briefin
Support of Motion for Partial Summary Judgment and Motion to Reconsider Motion for
Continuance and Motion to Deny Plamtiffs’ Request for Protective Objection to
Submission of Evidence by Defendants (“Response Brief”) and a Response to
Plaintiffs’ Statement of Material Facts, disputing a number of the asserted facts and
explaining the nature and extent of the legal and factual dispute concerning this
boundary. App. 1-15,37-47; SR 120-130, 131-134. Among other things,
McFarland’s Response Brief noted the following:

James Dacar, an owner of development company Dacar, Inc. and
member of the Building Committee at the time of approval of
|the] placement of driveway and home, will testify that a portion
of the driveway was located in the set-back of the future right-of-
way and would not have been approved if the Committee believed
any part of the driveway was on the private property of another.
James Dacar will also testify that at the time of [the] sale of Lot
25A to McFarlands, it was the intent of Dacar, Inc. to proceed
with Walworth St. through Lot Q1. In anticipation of the same,
public utility easements had already been granted and City sewer
is already installed in the anticipated Walworth Street right-of-
way.

12



App. 38; SR 121 (emphasis added). The brief further noted that “a significant
amount of discovery has yet to be conducted.” Id. Also on September 25,
McFarland issued subpoenas to James Dacar (Dacar, Inc.) and T'ravis Martin
(Black Hills Title) to testify at the summary judgment hearing. SR 135, 136.

Coyle filed a motion to quash the subpoenas. SR 140-141.

At the hearing on September 28, 2023, the circuit court granted Coyle’s
motion to quash the subpoenas. HT at 4:8-11 (9/28/23); SR 154. The circuit
court also granted the motion for partial summary judgment, finding that the
“facts set forth in Plaintiff’s Statement of Material Facts dated August 24, 2023,
have been admitted by the Defendants” by virtue of McFarlands’ failure to timely
respond to the same. HT at 3:2-4 (9/28/23); SR 153. The circuit court entered
its Order for Partial Summary Judgment on October 2, 2023. App. 1-2; SR 149-

150.

McFarland subsequently retained new counsel who, on November 2, 2023,
filed a Motion for Relief from Order Pursuant to SDCL §15-6-60(b) and/or Motion for
Reconsideration and an Affidavit of Kent Hagg. SR 162-175,192-194. At a hearing
on December 11, 2023, the circuit court denied the motion. T'T at 12:4-9
(12/11/23); SR 568. It entered an Order Denying Motion for Relief from Order
Pursuant to SDCL §15-6-60(b) and/or For Reconsideration on December 19, 2023.

App. 3; SR 195. Notice of Entry was served on December 20, 2023. SR 196.

13



McFarland sought permission to take an interlocutory appeal, which this Court

denied on February 2, 2024. See SR 200; SDSC File No. 30573.

On September 3, 2024, the circuit court held a court trial. At the trial, Coyle’s
attorney advised the court that they would not be seeking any damages because
they had only sustained nominal damages from the trespass. T'T at 2:12-3:11
(9/3/24); SR 536-537. There was no testimony taken or evidence submitted. On
September 9, 2024, the circuit court entered a final order consistent with the terms

of the Order for Partial Summary Judgment. App 4; SR 503.

Standard of Review

This Court reviews a “circuit court’s decision on a motion for summary
judgment under the de novo standard of review.” Geidel v. De Smet Farm Mut. Ins.
Co. of $.D., 2019 SD 20, 97, 926 N.W.2d 478, 481. “Summary judgment is
appropriate ‘if the pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to a

judgment as a matter of law.”” /d. (quoting SDCL §15-6-56(c)).

“Summary judgment is an extreme remedy and should be awarded only when
the truth is clear and reasonable doubts touching the existence of a genuine issue as
to material fact should be resolved against the movant.” Est. of Ducheneaux, 2018

SD 26, q 22, 909 N.W.2d 730, 739 (citations omitted). Evidence 1s to be viewed

14



“most favorably to the nonmoving party and resolve reasonable doubts against the

moving party.” /4.

A circuit court’s decision to grant or deny a request for continuance under Rule
56(f) or an enlargement of time under Rule 6(b) is reviewed for an abuse of
discretion. Davzes ». GPHC, LLC, 2022 SD 55, 451,980 N.W.2d 251, 265; South
Dakota Public Assurance Alliance v. McGusre, 2018 SD 75, §18, 919 N.W.2d 745,
746. The trial court’s exercise of discretion “must have a sound basis in the
evidence presented.” Miller v. Jacobsen, 2006 SD 33, q18, 714 N.W.2d 69, 76
(citations omitted). “An abuse of discretion occurs when discretion is exercised to
an end or purpose not justified by, and clearly against, reason and evidence.” 4.
An abuse of discretion is “a fundamental error of judgment, a choice outside the
range of permissible choices, a decision, which, on full consideration, is arbitrary or
unreasonable.” Supreme Pork, Inc. v. Master Blaster, Inc., 2009 SD 20, § 57, 764

N.W.2d 474, 490.

15



Argument

1. The Circuit Court Erred in Granting Coyle’s Motion for
Partial Summary Judgment.

a. The Circuit Court Abused its Discretion in Denying
McFarland’s Motion for Continuance Under Rule 56(f).

Under Rule 56(f), “a party opposing a motion for summary judgment is
entitled to conduct discovery when necessary to oppose the motion.” Dapies, at

50, 980 N.W.2d at 264-65 (citations omitted). SDCL §15-6-56(f) states:

Should it appear from the affidavits of a party opposing the
motion that he cannot for reasons stated present by affidavit facts
essential to justify his opposition, the court may refuse the
application for judgment or may order a continuance to permit
affidavits to be obtained or depositions to be taken or discovery to
be had or may make such other order as is just.

Id. The rule does not specify a timeline or deadline for filing such a request.

A party seeking a continuance under Rule 56(f) must “show how further
discovery will defeat the motion for summary judgment.” Dapies, at 51, 980
N.W.2d at 265. T'o make this showing, an affidavit must identify

the probable facts not available and what steps have been taken to
obtain those facts, how additional time will enable the nonmovant
to rebut the movant’s allegations of no genuine issue of material

fact, and why facts precluding summary judgment cannot be
presented at the time of the affidavit.

1d. (cleaned up and citations omitted). In denying McFarland’s continuance
request, the circuit court did not engage in this analysis. Instead, it simply stated

in an e-mail: “For all the reasons set forth by Plaintiffs in their objections, I am

16



denying the Defendants’ Motion to Continue.” SR 118. Had it conducted a Rule

56(f) analysis, it would have been compelled to grant a continuance.

In Davies, the defendant landlord moved for summary judgment on the
plaintiff’s dog bite claim, arguing it was not liable as a matter of law because of
facts relating to the landlord’s knowledge of, and relationship to, the dog in
question. A few days before the summary judgment hearing, the plaintiff filed a
Rule 56(f) affidavit, which the Court described as “cursory” and “non-

particularized.” The affidavit stated, in full:

1. Plaintift would like to depose third party defendants
1) Michelle L. Wilson; and
2) Jay M. Black

2. Asyet, the Third-Party Defendants have not had the [sic]
depositions Noticed, nor have they been subpoenaed for their
testimony.

3. The [c]ourt should have this information available to the
[c]ourt prior to ruling on GPHC, LLC’s Motion for Summary
Judgment.

1d. at 953, 980 N.W.2d at 265. The Court found this affidavit fell far short of what
is required to obtain a continuance under Rule 56(f), noting that the affidavit
identified “no facts to be discovered, what prior steps had been taken to seek
them, or how additional time to take the depositions of Black and Wilson would
have allowed him to contest the undisputed material facts contained in GPHC’s

motion for summary judgment.” Id. at 54, 980 N.W.2d at 265.
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In Stern Oil Co. v. Border States Paving, Inc., 2014 SD 28, 848 N.W.2d 273, the
plaintiff filed an affidavit on the day of the summary judgment hearing, stating that
it had only recently received the opposing party’s discovery responses and it
wanted to conduct “additional discovery” to “shed further light” on its claim for
equitable tolling of the statute of limitations. /4. at q25, 848 N.W.2d at 281.
However, the affidavit did not explain how the information sought would bear
upon the issue of equitable tolling, nor could it identify any “probable fact relevant
to tolling that could have been developed with additional discovery.” /4. at {28,
848 N.W.2d at 282. See also Dakota Industries, Inc. ». Cabela’s Com., Inc., 2009 SD
39, 766 N.W.2d 510 (information sought in further discovery was not relevant to
legal issue presented in summary judgment motion); Harvieux v. Progressive
Northern Ins. Co., 2018 SD 52,915 N.W.2d 697 (plaintiff had several years to
conduct discovery, and the discovery allegedly sought was not relevant to legal
issues presented in summary judgment motion); Gores ». Miller, 2016 SD 9, 875
N.W.2d 34 (information about subjective intent of parties and witnesses was not

relevant to legal question of contract interpretation).

In Betty Jean Strom Trust v. SCS Carbon Transport, LLC, 2024 SD 48,11
N.W.3d 71, the plaintiff landowners refused to grant consent to the defendant
carbon pipeline company to conduct pre-condemnation surveys on their

properties. A crucial issue in the litigation was whether SCS was a “common
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carrier” under South Dakota law, and thus entitled to utilize eminent domain
powers. When ruling upon a discovery dispute, the circuit court sua sponte found
that SCS was a “common carrier,” which led to SCS subsequently moving for
summary judgment. In response to the motion, the landowners sought a
continuance under Rule 56(f), indicating that they wished to conduct a 30(b)(6)
deposition of SCS. The landowners’ counsel explained in an affidavit how the
deposition topics in the 30(b)(6) notice would bear upon the summary judgment

1ssues:

o Deposition Topics #1, 2, 3, 4 and 8 would uncover specific
facts about SCS’s pricing scheme, whether their service or
operation is available for the public to freely use or is
exclusively meant to serve private entities, how their operation
conducts business with the public, how carbon is being used,
for what purpose it is being transported, who is benefiting from
the use of SCS’s service or operation, and who owns the
carbon dioxide at every stage of its use. I believe these facts
would refute SCS’s Motion for Summary Judgment on the
claims of whether SCS qualifies as a common carrier and
whether carbon dioxide qualifies as a commodity.

e Deposition Topics #5, 6, and 7 would uncover specific facts
about SCS’s intentions with land owned by Landowners, what
extent SCS’s surveys and related activities will damage the
Landowners’ property, why these activities are needed, why
SCS wants to conduct these activities when they are not
required for permitting, why SCS does not want to comply
with SDCL Chapter 21-35 in their pursuit to condemn
Landowners’ lands, whether there is a means reasonably and
rationally calculated to determining the appropriate
compensation for SCS’s damage to Landowner’s property,
whether SCS’s survey bond is sufficient to compensate all of
the Landowners who experience damage to their land, whether
this process is fair, how Landowners can appeal SCS’s
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assessed damage value, and when Landowners can expect
compensation for their [assessed| damage to their land. 1
believe these facts would refute SCS’s Motion for Summary
Judgment on the claims of whether SCS has performed a
taking and if SCS’s compensation scheme appropriately aligns
with due process requirements, whether their survey actions
exceed that which is statutorily authorized, whether SCS is
violating Landowners’ constitutional rights, and whether SCS
qualifies as a common carrier.

e Deposition Topics #9 and 10 would uncover specific facts
about whether SCS has meritorious arguments and evidence
supporting their counter claims and their Motion for Summary
Judgment....

Id. at 941, 11 N.W.3d at 87. This Court held that the circuit court erred by
denying the landowners’ Rule 56(f) motion, because this affidavit was sufficient to

warrant a continuance.

Here, two affidavits were submitted in support of the continuance request - an
affidavit of Kent Hagg and an affidavit of Kenneth McFarland. While they are
somewhat less detailed than the Strom affidavit, they nevertheless exceed what was
rejected in Davies, Stern Oil, Dakota Industries, Harvieux, and Gores. Specifically,
the affidavits maintain that the boundaries upon which Coyle’s summary judgment
motion was premised are erroneous due to irregularities in platting and the failure
to file the 2015 SIA against Lot Q; that information would be sought from Stewart
Title Company, who was going to be conducting an investigation into the issue of
failure to file the 2015 SIA; that McFarland was acting in good faith, to disprove

the intent element of trespass, the reasonableness of which would be supported by

20



evidence showing why Walworth Street should be deemed extended; and the
defective nature of the 2019 plat, which would render the boundaries contained
therein unreliable. App. 23-36; SR 100-107. 'Then, after the continuance was
denied via email, McFarland’s Response Brief included additional assertions that
James Dacar would offer testimony regarding the developer’s intent to extend the

Walworth Street right-of-way. App. 37-38; SR 120-121.

When Coyle filed the motion for summary judgment, no discovery had been
conducted at all in this case. See Donald Bucklin Const. ». McCormick Const. Co.,
2013 SD 57, 835 N.W.2d 862 (reversing grant of summary judgment when “the
parties had not begun discovery” and the parties had filed competing affidavits
that established a dispute over the facts). Considering all of the circumstances, the
continuance should have been granted and the circuit court abused its discretion in
denying the motion, as there was an obvious need for discovery to be conducted on
factual issues that would be critical to the legal issues presented in the motion. 4.
at 34, 835 N.W.2d at 870 (trial court “clearly” erred in granting summary
judgment to defendant, even though plaintiff’s response to the summary judgment

motion was filed just one day before the hearing).
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b. Alternatively, the Circuit Court Abused its Discretion
by Not Conducting an Excusable Neglect Analysis
Under Rule 6(b).

Rule 56(c) identifies the timelines for filing and responding to a motion for
summary judgment. But nothing in the Rule states the consequence of failing to
comply with a responsive deadline, nor does it indicate that failure to meet a
response deadline is jurisdictional. Ifit is determined that Rule 56(f) is
inapplicable, McFarland submits that Rule 6(b) is applicable:

When by this chapter or by a notice given thereunder or by an
order of court an act is required or allowed to be done at or within
a specified time, the court for cause shown may at any time in its
discretion:

(1) With or without motion or notice order the period enlarged if
request therefor is made before the expiration of the period
originally prescribed or as extended by a previous order; or

(2) Upon motion made after the expiration of the specified period
permit the act to be done where the failure to act was the result of
excusable neglect

but it may not extend the time for taking any action under §§ 15-
6-50(b), 15-6-59(b) and (d), and 15-6-60(b), except to the extent
and under the conditions stated in them.

SDCL §15-6-6(b).

Here, McFarland’s continuance motion was filed after the expiration of his
deadline to respond to the summary judgment motion, rendering Rule 6(b)(2)

applicable. Even ifit did not conduct a Rule 56(f) analysis, the circuit court should
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have analyzed whether McFarland’s failure to act was the result of “excusable

neglect.”

Excusable neglect under Rule 6(b) “is closely analogous to the excusable
neglect which must be shown to set aside a default judgment or other final
judgment under SDCL 15-6-55(c) and SDCL 15-6-60(b).” Denald Bucklin
Const. v. McCormick Const. Co., 2013 SD 57, q 21, 835 N.W.2d 862, 867.
“Excusable neglect must be neglect of a nature that would cause a reasonably
prudent person under similar circumstances to act similarly.” Upper Plains
Contracting Inc. v. Pepsi Americas, 2003 SD 3,9 13, 656 N.W.2d 323, 327 (citations
omitted) (applying Rule 60(b)). “The term excusable neglect has no fixed
meaning and is to be interpreted liberally to insure that cases are heard and tried on
the merits.” Id. (emphasis added). Another factor to consider is “whether there is
prejudice to the party opposing the enlargement of time.” Bucklzn, at §21, 835

N.W.2d at 867.

In Bucklin, the plaintiff subcontractor, Bucklin, sued general contractor,
McCormick, for unjust enrichment. McCormick filed an answer and counterclaim
alleging breach of contract, negligence, and several other claims. /4. at §7, 835
N.W.2d at 864. Bucklin did not file a reply to the counterclaim, but the parties
continued litigating over other matters. In addition, McCormick stipulated to

Bucklin filing an amended complaint, and the circuit court allowed McCormick to
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rely on its previously-filed answer, even though the amended complaint brought
new and different claims. /4. at §10, 835 N.W.2d at 865. McCormick moved for
summary judgment on Bucklin’s claims and it moved for a default judgment on its
counterclaims due to Bucklin’s failure to file a reply to the same. Inresponse,
Bucklin immediately filed a reply to the counterclaim. The day before the hearing,
Bucklin also filed a brief and affidavit in opposition to the summary judgment
motion. /d. at 11, 835 N.W.2d at 865. At the hearing, the trial court denied
Bucklin’s request to enlarge its time to file a reply to the counterclaim, granted
McCormick’s motion for default judgment on the counterclaims, and granted

McCormick’s motion for summary judgment on Bucklin’s claims. 74.

On appeal, this Court reversed. Bucklin’s original attorney had inadvertently
failed to reply to the counterclaims, but was actively litigating mechanic’s liens in
two pending lawsuits and was responsive to other motions. Immediately upon
receiving the motion for default judgment and realizing his error, the attorney filed
a Reply to the counterclaims and the Court found he acted reasonably to rectify his
error. Moreover, there was no prejudice to McCormick by giving Bucklin
additional time to reply to the counterclaim. Both parties were actively engaged in
the lawsuit and litigating other issues. Importantly, “[a]t the time that the default
judgment motions were granted, the lawsuits were a little over a year old. The

parties had not begun discovery.” /4. at 128, 835 N.W.2d at 869. Indeed, the fact
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that the parties had not begun discovery was so important that the Court noted it
again in reversing the grant of summary judgment. 74. at 32, 835 N.W.2d at 870.
In sum, the circuit court abused its discretion in denying the motion for additional

time and in granting the default judgment.

In Leighton ». Bennett, 2019 SD 19, 926 N.W.2d 465, Leighton filed a personal
injury suit against Bennett, seeking damages for injuries she sustained in a car
accident. During the pendency of the suit, Bennett died and his counsel served a
suggestion of death pursuant to SDCL §15-6-25(a). Leighton did not file a motion
for substitution within 90 days of the suggestion being filed, and Bennett’s counsel
moved to dismiss the action. Inresponse, Leighton sought an enlargement of the
90-day substitution period, arguing she had “excusable neglect” because Bennett
did not serve the suggestion upon Bennett’s estate, thus depriving her of any
information about the estate.’ /4. at 4,926 N.W.2d at 467. The circuit court
denied her motion to enlarge time, and this Court affirmed. In so holding, the
Court noted that, in stark comparison to other cases involving Rule 6(b),
Leighton’s attorney did not submit an affidavit or articulate any reason whatsoever
to explain why she failed to comply with the statutory 90-day period. /d. at §19,
926 N.W.2d at 471. Instead, she simply argued that that Bennett’s counsel acted

improperly by not advising her of Bennett’s estate, which was an argument the

'"T'his argument was rejected by the circuit court and this Court.
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Court rejected in connection with Leighton’s primary argument on appeal. /d. at
21,926 N.W.2d at 471 (“Here, though, without any action by Leighton during
the 90-day period to confirm or dispel her understanding of the rule and no other
factual showing of excusable neglect, the circuit court acted within its discretion

when it denied Leighton’s motion for an enlargement of time.”).

In South Dakota Public Assurance Alliance v. McGuire, 2018 SD 75, 919 N.W.2d
745, the plaintiffs instituted suit against the defendant via service of the summons
without a complaint to preserve the statute of limitations while the parties
continued negotiations for resolution of the personal injury claims. Nonetheless,
McGuire’s counsel served a Notice of Appearance on the plaintiffs, the body of
which included a demand for service of a complaint under Rule 4(b). /4. at 4, 919
N.W.2d at 746. Plaintiffs’ counsel stated they did not see the complaint demand
in the Notice of Appearance, and thus they did not serve a complaint within 20 days
as required by Rule 4(b). McGuire thereafter moved to dismiss the suit. In
response, the plaintiffs sought an enlargement of time to serve their complaints.
Id. at 5,919 N.W2d at 746-47. The circuit court granted the motion to dismiss
and denied the motion for enlargement of time. On appeal, this Court reversed,
finding the plaintiffs’ attorneys had engaged in excusable neglect because they
readily admitted their mistakes in their affidavits, were still negotiating with the

defendant when the motion to dismiss was filed, filed complaints immediately
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upon realizing their mistake, and were not engaging in dilatory tactics. /d. at {17,
919 N.W.2d at 750. Also persuasive to the Court was that ot attorneys
separately failed to see the written demand for complaint, which supported a
finding that their neglect was reasonable and excusable. Finally, the Court found
there would be no prejudice to McGuire if the enlargement were granted - there
was no showing that he would not be able to fully litigate and defend the claims.”

Id. at 15,919 N.W.2d at 749.

Here, Hagg’s neglect in missing the filing deadline was excusable upon
consideration of the personal trauma he was experiencing, as detailed in his
September 25 email to counsel and the circuit court. SR 173. Hagg was trying to
manage his law practice and development company in the face of two significant
life events - divorce and the discovery of adultery - and with only the assistance of
one part-time paralegal. He had not missed a filing deadline in 30+ years of
practicing law, and this mistake was clearly the byproduct of significant upheaval in
his personal life. This turmoil would cause a reasonably prudent person to

experience substantial distress. Like the attorneys in McGuire and Bucklin, he

2'This case also involved an assessment of the “interests of justice” since dismissal
would result in the plaintiffs’ claims being time-barred, pursuant to Makoney ».
Mahoney, 430 N.W.2d 64 (S.D. 1988).
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explained his mistake to the court and acted quickly to file the continuance request

and, later, a response to the motion and statement of material facts.

Furthermore, there would be no prejudice to Coyle if the matter were delayed
to allow the parties to conduct discovery and take the normal course of any
litigation. The portion of the property in question is largely on or near
McFarland’s driveway and Coyle did not provide any specificity as to how they

were prejudiced from being unable to immediately use that property.

Hagg’s excusable neglect coupled with Coyle’s lack of prejudice justifies a
finding that the circuit court abused its discretion by not enlarging McFarland’s

time to respond to the summary judgment motion.

c. The Circuit Court Erred in Granting Summary
Judgment to Coyle Based Solely on McFarland’s
Untimely Response.

The trial court’s ruling resulted in a substantive liability determination that was
not made on the merits - a result this Court decidedly eschews and warrants
reversal. “|Clases should ordinarily be decided on their merits, and elementary
fairness demands of courts a tolerant exercise of discretion in evaluating excusable
neglect. Moreover, courts must insure that justice be done in light of all the
facts.” Upper Plains Coniracting Inc. v. Pepsi Americas, 2003 SD 3, q 22, 656

N.W.2d 323, 330 (cleaned up and citations omitted).
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Rule 56(c) states that “any response” to the motion shall be served “not later
than fourteen calendar days before the hearing.” SDCL §15-6-56(c). The Rule
requires a party opposing summary judgment to, inter alia, “respond to each
numbered paragraph in the moving party’s statement [of material facts] with a
separately numbered response and appropriate citations to the record.” SDCL
§15-6-56(c)(2). However, the Rule does not mandate any particular sanction or
consequence for a non-moving party’s failure to timely file a brief or response to
the statement of material facts.* The only consequence mentioned is that the
moving party’s statement of material facts “shall be admitted unless controverted
by the statement required to be served by the opposing party.” SDCL §15-6-

56(c)(3). It does not, however, mandate granting of the motion.

In Velocity Investments, LLC v. Dybyig Installations, Inc., 2013 SD 41, 833
N.W.2d 41, Velocity filed suit to collect on a debt purportedly owed by Dybvig
Installations and its owners and personal guarantors, Jill and David Dybvig, who
were acting pro se. In discovery, the Dybvigs failed to respond to Velocity’s
Requests for Admission. Thereafter, Velocity moved for summary judgment, and

the Dybvigs failed to respond to Velocity’s Statement of Material Facts. The trial

3 See McGuire, at 11,919 N.W.2d at 749 (“The circuit court found that the plain
language of SDCL 15-6-4(b) controlled the case and that the statute mandates
dismissal. But the statute does not mention any sanctions or specifically require
dismissal. The court’s decision to dismiss was therefore a matter of discretion.”).
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court granted summary judgment. /d. at 1, 833 N.W.2d at 42. Thereafter, the
Dybvigs retained counsel, who filed a motion for relief under Rule 60(b) and
sought leave to amend the Dybvig’s responses to the Requests for Admission. /4.
at 8, 833 N.W.2d at 43. The trial court denied both motions, finding that
“because the Dybvigs failed to respond to the statement of undisputed material
facts, they no longer had a basis to seek relief from discovery matters that preceded
the motion for summary judgment.” /4. 'The trial court also found “the Dybvigs
did not show that exceptional circumstances existed and did not meet their burden
to show excusable neglect for relief from judgment.” Z4. On appeal, this Court
reversed. As it concerns the discovery responses, the Court stated:

We have previously expressed our preference that matters be

resolved on their merits and not on technical violations of the

discovery rules. Provision is made for withdrawal or amendment of

an admission. This provision emphasizes the importance of having

the action resolved on the merits, while at the same time assuring

each party that justified reliance on an admission in preparation for
trial will not operate to his prejudice.

1d. at 12, 833 N.W.2d at 44. Because the circuit court “did not reach the merits
of the case,” and Velocity did not demonstrate prejudice, it abused its discretion in

prohibiting Dybvigs from amending their responses to the Requests for Admission.

Similarly, as to the grant of summary judgment, this Court noted the record
revealed numerous “actual questions and unresolved legal issues related to the key

document in this litigation.” 4. at 15, 833 N.W.2d at 45. This Court also noted
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there were genuine issues of “material fact and law” regarding the amount of the
alleged debt, what the Dybvigs agreed to in signing the key document, and the
capacity in which the Dybvigs signed it. /4. Thus, even though the Dybvigs had
not responded to the Statement of Material Facts, the existence of factual legal
issues was sufficient to overcome their failure to observe this non-jurisdictional,

procedural technicality. /4. at 16, 833 N.W.2d at 45.

Here, the case is equally compelling. McFarland’s Answer and the Hagg
Affidavit identify multiple legal and factual issues that are in dispute. Unlike
Dybvig, however, there was no discovery at all conducted in this case, and
McFarland has been wholly prohibited from seeking, uncovering, or presenting
evidence, documents, and testimony that bear upon these legal and factual
disputes. Instead, the circuit court has determined that McFarland committed the
intentional tort of trespass based solely on their failure to respond to the Statement

of Material Facts, which the circuit court found were thus “deemed admitted.”

But there are legitimate legal and factual questions concerning the boundaries
of Lot 25A and the Walworth Street right-of-way that mandate this matter be
heard on the merits. As in Velocity, the grant of summary judgment was improper

and should be reversed.
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d. The Circuit Court Erred in Denying McFarland’s
Motion for Reconsideration.

A “trial court has the inherent power to reconsider and modify an order any
time prior to entry of judgment.” SBS Fin. Servs., Inc. v. Plouf Family Trust, 2012
SD 67,913, 821 N.W.2d 842, 845 (cleaned up and citations omitted). “This
inherent authority allows a trial court to depart from an earlier holding if it is

convinced that the holding is incorrect.” 74. (cleaned up and citations omitted).

When presented with the Motion for Reconsideration, and the accompanying
affidavit of Attorney Hagg, the circuit court denied the motion, stating that “rules
are rules. [H]e could have moved to extend the deadlines. He didn’t do it until

after the fact. After.” HT at 11:21-25 (12/11/23); SR 567. This was clear error.

Even though Rule 60(b) would not apply because the Order for Partial Summary
Judgment was not a final order, the principles underlying a Rule 60(b) analysis are
relevant and helpful to this analysis. Relief under Rule 60(b) can be granted for
attorney neglect “only if the client can affirmatively show either (1) that the
attorney’s negligence was excusable or (2) that the client herself was not
negligent.” Gold Pan Partners, Inc. . Madsen, 469 N.-W .2d 387, 392 (S.D. 1991)

(citations omitted). Here, McFarland can show both.

First, as discussed above, Attorney Hagg’s neglect was excusable. Second,

there is no evidence that McFarland was negligent. They followed the advice of
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their counsel. Upon receipt of the adverse decision, they promptly retained new
counsel to attempt to remedy the adverse ruling. There is no indication
whatsoever that McFarland engaged in neglect. McFarland’s failure to timely
respond to the summary judgment motion and Statement of Material Facts was

due to excusable neglect of their attorney, and not by any negligence of their own.

Should the Court determine that Hagg’s conduct was not excusable, the
McFarlands should nevertheless not be deprived of relief. In Gold Pan Partners, an
estate attorney gave inadequate and defective advice to the Personal
Representative of the Estate, made inaccurate representations to the estate’s
beneficiaries, effectively coerced the beneficiaries into signing waivers, and failed
to provide critical information to the PR and the Court. 4. at 390-91. In holding
that the PR was not entitled to relief under Rule 60(b)(2), but was entitled to relief
under Rule 60(b)(6), the Supreme Court stated:

[W]e will not attribute the actions of the estate attorney to the
execultrix so as to deny her equitable relief. The executrix had a
right to place her faith in her attorney and follow his advice. She
was not adequately counseled on her fiduciary duty to the estate,
the estate beneficiaries, and the court, and was not advised of
South Dakota probate procedures. Although she should not
have signed documents she did not read or understand, she did
not act unreasonably in relying upon the advice of her attorney.
Under the circumstances of this case, she was not negligent.

Id. at 392.



Here, the circuit court had an opportunity to correct the injustice cause by its
initial summary judgment ruling. Yes, rules are rules, but attorneys also make
mistakes. This is why we have the mechanisms found in Rule 6(b), which
specifically contemplates seeking a continuance/enlargement of time after the
deadline in question has passed. The circuit court’s comments that Hagg did not
seek a continuance until “after the fact” are telling, inasmuch as the court clearly
felt this to be dispositive. But, clearly, it is not - either under Rule 56(f) or Rule

6(b).

The circuit court erred in denying the motion for reconsideration.

2. The Circuit Court Erred in Determining that McFarland was
Trespassing upon Coyle’s Property.

The circuit court issued a {inal ruling, determining that the Walworth Street
“right of way ends at the southeast corner of what was proposed to be Lot 25 on
Plat Doc #2007-1835.” App. 5 at 3; SR 501. The court also found that
McFarland “intentionally and without a consensual or other privilege entered onto
Lot Q1.” 4. at q6. Based on these findings, the court determined that

McFarland’s driveway, vehicles, and other assets were trespassing onto Coyle’s

Lot Q1. App. 6 at §3; SR 502.

These factual findings are premised upon the circuit court’s erroneous grant of

partial summary judgment to Coyle. App. 1 at §1; SR 149. Thus, at the final trial



in September of 2024, McFarland had been deprived of any opportunity to
discover facts that would tend to disprove asny of the material facts that were
deemed admitted. However, McFarland maintains that they have always acted in
good faith and on a reasonable belief that Walworth Street extended, or was
intended to be extended, along their entire Lot 25A; that their driveway and other
areas in question were situated within the Walworth Street right-of-way, or the
setback areas adjacent thereto; and that irregularities in the platting process and/or
the filing of the 2015 SIA resulted in Coyle purchasing Lot Q1 without notice of
the extended nature of Walworth Street. See, e.g., App. 12-15, 23-26, 33-47; SR

17-19,100-107, 120-134.

As in Bucklin, when the circuit court granted summary judgment, the parties
had not even started discovery. Yet, the record contains affidavits filed by the
parties in support of their respective positions and they are conflicting. At the
least, the affidavits submitted by Kenneth McFarland and Attorney Hagg in
connection with the motion for continuance (App. 23-36; SR 100-108) establish
that there is a genuine issue of material fact as to the location of the Walworth
Street boundary. Moreover, as indicated in McFarland’s Response, James Dacar
would testify that “a portion of the driveway was located in the setback of the
tuture right-of-way and would not haye been approved if the Committee believed any

part of the driveway was on the private property of another.” App. 38; SR 121



(emphasis added). Dacar would also testify that when McFarland purchased Lot
25A, “it was the intent of Dacar, Inc. to proceed with Walworth St. through Lot
(Q1,” and that utility easements had been granted and sewer already installed in

anticipation of the same. /4.

The circuit court’s grant of summary judgment was premature, improper, and
erroneously based on the “finding” that there were no genuine issues of material
fact. Several genuine issues exist, or are believed to exist, and this case was not

ripe for summary judgment. The grant of summary judgment should be reversed.

Conclusion

The circuit court abused its discretion in denying McFarland’s requested
continuance in the face of a clear need for additional discovery, significant personal
upheaval in counsel’s life leading to a missed deadline, and the dearth of any actual
showing of prejudice or a need for an irregularly accelerated timetable. It was
tantamount to a “gotcha” game, without any regard for counsel as a human being
or the pursuit of truth and a merit-based resolution of claims. The circuit court
erred yet again when it was presented with an opportunity to rectify that error, but

instead denied the motion for reconsideration.

The Final Judgment and Order, and the faulty Order for Partial Summary

Judgment upon which it is based, should be vacated and this case remanded to the



circuit court to allow the parties an opportunity to conduct discovery and

otherwise try this case in the manner contemplated by the rules of civil procedure.

Respectfully submitted this 30" day of December, 2024.
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STATE OF SOUTH DAKOTA IN CIRCUIT CQURT

SS.
COUNTY OF BUTTE FOURTH JUDICIAL CRCUIT
JEREMY COYLE and ABBEY COYLE, 0eCIV23-000061
Plaintiffs,
v. ORDER FOR PARTIAL SUMMARY

JUDGMENT

KENNETH MCFARLAND and KELLY

MCFARLAND, _
Defendanis.

THE COURT held a hearing on Plainfiffs’ Motion For Parfial Summary Judgment datad
August 24, 2023, which hearing occurred on September 28, 2023, in the courtroom at tha
Butie County Courthouse, Belle Fourche, South Dakote.

Plaintiffs appeared at the hearing personally and by and through Eric John Nies, Nies
Karras & Skjoldal, P.C. Defendants appeared atthe hearing by and through Kent R. Hagg,
Hagg & Hagg, LLP,

The Court having considered the evidence of record and arguments of counse, the

Court having taken judicial notice of Butte County TPO File No. 09TPQ23-000037, and
gaad cause appearing, it is hereby ORDERED, ADJUDGED AND DECREED as follows:

1. All facts set forth in Plaintiff's Sfatement of Mafenal Facis dated August 24, 2023,
have been admitted by the Defendants.

2. Plaintiff's Motion For Partial Summary Judgmenf dated August 24, 2023, isgranted
in its entirety.

3, The Walworth Street, Belle Fourche, right of way ends at the southeast cornar of
what was Lot 25.

4. The boundaries of Lot Q1 are as sel forth on the 2019 Plal {Butte County
Dec#2018-10560).

5. Any asset of Defendants which is located on Lot Q1 is trespassing on Lot 1.

6. Defendants shallimmediately remova from Lot Q1 any asset of Defendants which
is currenily trespassing onto Lot Q1, including but not limited to any portion of the driveway
which is located on Lot Q1, any vehicle, and any other personal property.

7. Defendants shall not frespass ontp Lot Q1, or ip allow any object or vehicle to
trespass onta Lot Q1 in the future.
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8. The Parmanent Grder For Profection dated August 4, 2023, in Butte County TPO
File No. 08TPQ23-000037 be imrediately terminated. 10/2/2023 11:36:40 AM

Attest:
Adams, Denise a :
_ Michdel W_ Day,

Circuit Courl Judge
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STATE OF SOUTH DAKQTA IN CIRCUIT COURT

35,
COUNTY OQF BUTTE FOURTH JUDICIAL CIRCUIT
JEREMY COYLE and ABBEY COYLE, 09CIV23-000061
Plaintiffs,
V. ORDER DENYING MOTION FOR
RELIEF FROM ORDER PURSUANT
KENNETH MCFARLAND and KELLY TO SDCL § 15-6-60(b) MOTION
MCFARLAND, AND/CR FCR RECCONSIDERATICN
Defendants.

THE COURT held a hearing on Defendants’ Motion For Relief From Order Pursuart to
SDCL § 15-6-60(b) and/or Motion For Reconsideration dated November 2, 2023, which
hearing occurred on December 11, 2023, in the Courtrcom of the Bulle Counly
Courthouse. Plaintiffs appeared personally and by and through Eric John Nies, Nies
Karras & Skjoldal, P.C., and Defendants appeared by and through Sarah Baron Houy,
Bangs, McCullen, Butler, Foye & Simmons, L.L.P. The Court, having reviewed the file,
heard the evidence and the arguments of counsel, and good cause appearing, it is hereby
ORDERED, ADJUDGED, and DECREED that the Motion For Relief From Order Pursuant
to SDCL § 15-6-60(b) and/or Motion For Reconsideration dated November 2, 2023, is
hereby denied.

Dated this December 19 , 2023. HERNENLS TR AN

Altest: BY

Adams, Denise =

Clerk/Deputy - et &
Ry Circuft Court Judge
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STATE OF SOUTH DAKQTA IN CIRCUIT COURT

SS.
COUNTY QF BUTTE FOURTH JUDICIAL CIRCUIT
JEREMY COYLE and ABBEY COYLE, 09CIV23-000061
Plaintiffs,
V. FINAL JUDGMENT AND ORDER

KENNETH MCFARLAND and KELLY
MCFARLAND,
Defendants.

THE COURT, having held a trial on Plaintiffs’ Complaint dated June 7, 2023, which trial
occurred on September 3, 2024, in the Courtroom of the Butte County Courthouse,
Plaintiffs being represented by Eric John Nies, Nies Karras & Skjoldal, P.C., and
Defendants being represented by Matthew Lucklum, Bangs McCullen, Butler, Foye &
Simmons, LLP, and the Court having heard the evidence and the arguments of counsel
and good cause appearing, and having entered its Findings of Fact and Conclusions of
Law which are incorporated herein by this reference, it is hereby ORDERED, ADJUDGED,
and DECREED as follows:

1. The Walworth Street, Belle Fourche, right of way ends at the southeast comer of
what was proposed to be Lot 25 on Plat Doc#2007-1835.

2. The boundaries of Lot Q1 are as set forth on the 2019 Plat (Butte County
Doc#2019-1050).

3. Any asset of Defendants which is located on Lot Q1 is trespassing on Lot Q1.

4. Defendants shall immediately remove from Lot Q1 any asset of Defendants which
is currently trespassing onto Lot Q1, including but not limited to any portion of the driveway
which is located on Lot Q1, any vehicle, and any other personal property.

5. Defendants shall not trespass onto Lot Q1, or to allow any object or vehicle to

tfrespass onto Lot Q1 in the future. 9/9/2024 2:32:58 PM
i T
e el
Michaet W. Day,
Circuit Court Judge
Attest:
Jensen, Alana

Clerk/Deputy

Filed on:09/06/2024 Bulte County, South Dakota 09CIV23-000061



STATE OF SOUTH DAKQTA IN CIRCUIT COURT

SS.
COUNTY QF BUTTE FOURTH JUDICIAL CIRCUIT
JEREMY COYLE and ABBEY COYLE, 09CIV23-000061
Plaintiffs,
V. FINDINGS OF FACT AND

CONCLUSICNS OF LAW
KENNETH MCFARLAND and KELLY
MCFARLAND,

Defendants.

THE COURT, having held a trial on Plaintiffs’ Complaint dated June 7, 2023, which trial
occurred on September 3, 2024, in the Courtroom of the Butte County Courthouse,
Plaintiffs being represented by Eric John Nies, Nies Karras & Skjoldal, P.C., and
Defendants being represented by Matthew Lucklum, Bangs McCullen, Butler, Foye &
Simmons, LLP, and the Court having heard the evidence and the arguments of counsel
and good cause appearing, hereby enters the following:

FINDINGS OF FACT

1. On October 2, 2023, the Court entered an Order For Partial Summary Judgment
in this matter.

2. Pursuant to such Order For Partial Summary Judgment, all facts set forth in
Plaintiffs' Stafement of Material Facts daled August 24, 2023, and filed hergin, are hereby
found by the Court as though fully set forth /n exfenso.

3. The Walworth Street, Belle Fourche, right of way ends at the southeast corner of
what was proposed to be Lot 25 on Plat Doc#2007-1835.

4. The boundaries of Lot Q1 are as set forth on the 2019 Plat (Butte County
Doc#2018-1050).

5. Any asset of Defendants which is or was located on Lot Q71 is or was trespassing
on Lot Q1.

6. Defendants intentionally and without a consensual or other privilege entered onto
Lot Q1.

7. The Plaintiffs have suffered damages as a result of Defendants’ trespass onto Lot
Q1, but such damages are nominal.

8. Any Finding of Fact deemed a Conclusion of Law or any Conclusion of Law
deemed a Finding of Fact is incorporated therein respectively.

Page 1 of 2
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CONCLUSIONS OF LAW
1. The Court has jurisdiction over the parties and the subject matter of this case.

2. The boundaries of Lot Q1 are as set forth on the 2019 Plat (Butte County
Doc#2019-1050).

3. Defendants” driveway, vehicles, and other assets trespassed onto Lot Q1.

4. The portion of the driveway located on Lot Q1 and any vehicle or other items of
personal property belonging to Defendants which are or were located on Lot Q1 are or
were located on Plaintiffs’ real estate without Plaintiffs” consant or other privilege.

5. Plaintiffs do not have any obligation to demonstrate harm as a result of the
frespass.

6. Defendants shall immedialely remove from Lot Q1 any assel of Defendants which
is currently trespassing onto Lot Q1, including but not limited to any portion of the driveway
which is located on Lot Q1, any vehicle, and any other personal property.

7. Defendants shall not trespass onto Lot Q1, or tc allow any object or vehicle to
frespass onto Lot Q1 in the future.

8. PerSDCL § 15-6-54(d), Plaintiffs as the prevailing party are entitled to costs other
than attorneys’ fees.

9. Any Finding of Fact deemed a Conclusion of Law or any Conclusion of Law
deemed a Finding of Fact is incorporaled therein respeclively. a/g/2024 2:33:17 PM

T e
Attest: —

: et &
Jensen, Alana M.ICHe}eI W. Day,
Clerk/Deputy Cirguit Court Judge

Page 2 of 2

Filed on:09/06/2024 Bulte County, South Dakota 09CIV23-000061

App. 6



STATE OF SOUTH DAKOTA IN CIRCUIT COURT

SS.
COUNTY OF BUTTE FOURTH JUDICIAL CIRCUIT
JEREMY COYLE and ABBEY COYLE, 09CIV23-000061
Plaintiffs,
V. STATEMENT OF MATERIAL FACTS

KENNETH MCFARLAND and KELLY
MCFARLAND,
Defendants.

COME NOW Plaintiffs, by and through Eric John Nies, Nies Karras & Skjoldal, P.C.,
Spearfish, South Dakota, and, pursuant to SDCL 15-6-56(c) submit this statement of the
material facts as to which Plaintiffs contend there is no genuine issue to be tried:

Plaintiffs are the owners of the following real estate in Butte County, South Dakota
(hereinafter, “Lot Q17):

Lot Q1 of Willow Creek Estates No. 4, formerly a portion of Lot Q of Valley View
Addition and a portion of Block 1 of Willow Creek Estates No. 4, City of Belle
Fourche, Butte County, South Dakota, located at the $1/2 of Section 14, T8N, R2E,
BHM, and as show by Plat recorded as document #2018-1050.

2. Defendants are the owners of the following real estate in Bufte County, South
Dakota (hereinafter, “Lot 25A"):

Lot 25A of Block 1, Willow Creek Estates No. 4, a subdivision of Lot 25 of Willow
Creek Estates No. 4 and part of Lots P & Q of Valley View Addition and a portion
of Lot Q of Valley View Addition fo the City of Belle Fourche, Butte County, South
Dakota, located in the $% of Section 14, T8N, R2E, BHM.

Defendants also own Lot 24 of Block 1, Wiliow Creek Estates No. 4, which borders Lot 25A
along its entire northwest boundary.

3. As of 2002, Dacar, Inc., owned Lot P and Lot Q of Valley View Addition, the real
estate later subdivided into the undeveloped Lot Q1 and Lot 25A. Dacar, Inc., intended
the develop the area as Willow Creek Estates No. 4.

4. On behalf of Dacar, Inc., NJS Engineering prepared an unofficial preliminary plat

of the planned Willow Creek Estates No. 4. As an example, a copy of the preliminary plat
is attached to Abbey Coyles’s Affidavit as Exhibit A.

Page 10f5&
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_5. The preliminary plat provided for several lots in the northeast corner of the area,
which were to be accessed by Walworth Street. Perthe plans, Walworth Streetwas to end
in a cul-de-sac. Such cul-de-sac was never developed.

6. On December 5, 2003, Dacar, Inc., recorded against Lots P and Q (including the
real estate later subdivided into Lot Q1 and Lot 25A) the Willow Creek Estates # 4 —
Declaration of Covenants, Conditions, Limitations and Restrictions (the "Covenants™) as
Doc# 2003-0372. A copy of the Covenants is attached to Abbey’s Affidavit as Exhibit B.

7. The Covenants provided, inter alia, that a total of 166 lots in five (5) phases were
anticipated. Such Covenants also provided that only Dacar, Inc., had the rightto replat any
lot, and subdivision by any other party was prohibited.

8. On December 17, 2002, a Subdivision Improvements Agreement by and between
Dacar, Inc., and the City of Belle Fourche (the “2003 Improvements Agreement”) was
recorded as Doc# 2003-3162. A copy of the 2003 Improvements Agreement is attached
to Abbey Coyles’'s Affidavit as Exhibit C.

9. The 2003 Improvements Agreement did not refer to what was later subdivided into
Lot 25A, but was recorded against what was later subdivided into Lot Q1. The 2003
Improvements Agreement provided that the Subdivider (Dacar, Inc.) would install certain
improvements pursuant to the 2002 NJS specifications on or before a date in 2004.

10. The development progressed and on July 27, 2007, Dacar, Inc., by Plat Doc#
2007-1835 (the “2007 Plat"), platted Blocks 1, 2, and 5 of the development out of Lots P
and Q. Such plat is attached to Abbey Coyles’s Affidavit as Exhibit D.

11. The 2007 Plat proposed Lots 24 and 25 for platting; Exhibit E attached to Abbey
Coyles’s Affidavit is the 2007 Plat with Lot 25 notated. The 2007 Plat dedicated 60'-wide
rights of way for Birnam Wood Street, Walworth Street, and Dacar Street. The dedicated
right of way for Walworth Street ran along the southeast boundary of proposed Lot 25, but
ended at a line drawn between the east corner of proposed Lot 25, and the east corner of
proposed Lot 1.

12. As of 2007, the dedicated Walworth Street right of way did not proceed beyond the
east corner of proposed Lot 25.

13. Lot 25 was not actually platted out of Lot Q until the recording of Doc# 2013-938
on May 13, 2013 (the "2013 Plat”), a copy of which is attached to Abbey Coyles’s Affidavit
as Exhibit F.

14. The 2013 Plat shows the dedicated Walworth Street right of way (which is notated
as 60.0' R.O.W) ending at the east comer of proposed Lot 25, but because the actual
platted Lot 25 was larger than original proposed, the dedicated Walworth Street right of
way actually ended before the east corner of platted Lot 25.

Page 2 of 5
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15. On May 29, 2013, a new Subdivision Improvements Agreement by and between
Dacar, Inc., and the City of Belle Fourche (the "2013 Improvements Agreement”) was
recorded as Doc# 2013-995. A copy of the 2013 Improvements Agreement is attached
to Abbey Coyles’s Affidavit as Exhibit G.

16. The 2013 improvements Agreement provides, inter afia, that the Subdivider (Dacar,
Inc.) was cbligated to install certain improvements pursuant to the 2002 NJS specifications
“within the full length of the right-of-way adjacent to the scutheast boundary of Lot 25,
Block 1.. "

17. The language of the 2013 Improvements Agreement did not state the right-of-way
was the full length of Lot 25, just that the improvements must be installed the full length of
the existing right of way adjacent to Lot 25.

18. Walworth Street was duly improved along the southeast boundary of Lot 25 within
the right-of-way as dedicated by the 2007 Plats.

19. Lot 25 was replatted by Doc# 2015-1490 (the “2015 Plat”), which added some
neighbering land from what was then Lot Q, resulting in Lot 25A. A copy of the 2015 Plat
is attached to Abbey Coyles's Affidavif as Exhibit H.

20. The 2015 plat shows the Walworth Street right of way ending at the sast corner of
what was proposed as Lot 25 in 2007,

21. The 2015 plat did not extend the Walworth Street right of way any further than east
comer of what was proposed as Lot 25 in 2007.

22. Immediately after the recording of the 2015 Plat, yet another Subdivision
Improvements Agreement by and between Dacar, Inc., Todd and Julie Leach (the owners
of Lot 25), and the City of Belle Fourche (the “2015 Impgovements Agreement”) was
recorded as Doc# 2015-1491. A copy of the 2015 Improvements Agreement is attached
to Abbey Coyles’s Affidavit as Exhibit §.

23. The 2015 Improvements Agreement was not recorded against Lot Q1 at the time
Plaintiffs purchased Lot Q1.

24, The 2015 Improvements Agreement provides, inter afia, that the Subdivider (Dacar,
Inc., and Todd and Julie Leach) was obligated to install certain improvements pursuant to
the 2002 NJS specifications “within the full length of the right-of-way adjacent to the
southeast boundary of Lots 24 and 25A, Block 1, Willow Creek Estates No. 4, City of Belle
Fourche, Butte County, South Dakota prior to or as a condition of approval of any
subdivision plat of Lot Q of Valley View Addition, City of Belle Fourche, Butte County,
South Dakota.”

25. As ofthe date of recording of the 2015 Improvements Agreement, the right-of-way
adjacent to the southeast boundary of Lot 25A stopped at the east corner of what was
proposed as Lot 25 in 2007.

Page 3 of 5
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28. The 2015 Improvements Agreement does not state that the right-of-way adjacent
to the southeast boundary of Lot 25A runs along the entirety of Lot 25A, rather it says, that
improvements were to be installed along the entire length of the right-of-way. The right of
way stopped at the east corner of what was proposed as Lot 25 in 2007.

27. After the recording of the 2015 Plat and the 2015 Improvements Agreement,
Defendants purchased Lot 25A. The deed vesting Defendants with title was recorded as
Doc# 2015-1525 and is attached to Abbey Coyles's Affidavit as Exhibit J.

28. Defendants purchased Lot 25A even though the 2015 plat did not extend the

Walworth Street right of way any further than east corner of what was proposed as Lot 25
in 2007.

29. Dacar, Inc, elected not to finish the development of the lots in the northeast corner
of the area, which were to be accessed by Walworth Street cul-de-sac.

30. Instead of subdividing the rest of Lot @, in 2019, Dacar, Inc., replatted what was
left of Lot Q into Lot Q1 by Doc# 2019-1050 (the “2019 Plat”). A copy of the 2019 Plat is
attached to Abbey Coyles's Affidavit as Exhibit K.

31. The 2019 Plat did not subdivide the remainder of Lot Q; it merely renamed i to be
Lot Q1 for ease of description.

32. The 2019 Plat specifically states that “Lot Q1 is the remaining portion of Lot Q,
Willow Creek Estates No. 4 . . .”

33. Plaintiffs purchased Lot Q1 after it was platted. As noted, the 2015 Improvements
Agreement was not recorded against Lot Q1 at the time Plaintiffs purchased Lot Q1.

34. Lot Q1 has not been subdivided since the 2015 Improvements Agreement was
recorded.

35. The plain language of the 2015 Improvements Agreement provides that no party
has any obligation to install any improvements along the entire southeast boundary of Lat
25A until and unless what was Lot Q has been subdivided.

36. No right-of-way has been dedicated beyond the east corner of what was proposed
as Lot 25 in 2007.

37. In 2020, Dacar, Inc., dedicated a different portion of Walworth Drive by specific
reference in Doc.# 2020-451, which is attached to Abbey Coyles's Affidavit as Exhibit L;
such plat specifically outlined the portion of Walworth Drive in bold lines and notated the
right of way as follows: “60' DEDICATED R.O.W.”

38. The portion of the driveway apron located on Lot Q1 and any vehicle or other items
of personal property belonging to Defendants which are located on Lot Q1 are located on
Plaintiffs’ real estate without Plaintiffs’ consent or other privilege, and have been located
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on Plaintiffs’ real estate without Plaintiffs’ consent or other privilege for years.

39. Plaintiffs have addressed with Defendants the fact Defendants’ assets are located
on Lot Q1 on several occasions since 2019.

40, Plaintiffs have asked Defendants to remove Defendants’ assets off Lot Q1 on
several occasions. Defendants would cooperate temporarily, but then replace assets on
Lot Q1.

41. Around Thanksgiving 2019, Defendant Kenneth McFarland told Plaintiffs he had
to right to park vehicles and store dirt on Lot Q1 because he had an oral agreement with
the owner of Dacar, Inc., to do so0. He never mentioned any right of way.

42. In the summer of 2022, Defendants offered to trade other land for the part of Lot
Q1 they now claim to be a public right of way.

43. Defendants never claimed any portion of Lot Q1 was a public right of way until
March 2023,

44, Plaintiffs obtained a new boundary survey in 2023, and the surveyor set a new
corner pin in what Defendants claim is their driveway; since then, neither Plaintiff has
entered Lot 25A.

i
Dated August 2 2023.
NIES KARRAS & SKJOLDAL, P.C.

Attorn éy,sjcmﬂqj ntiffs

L S,
By: / P
Eri¢ John Nies™

P 759

Spearfish, SD 57783
(605) 642-2757
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

} 88.
COUNTY OF BUTTE ) FOURTH JUDICIAL CIRCUIT
JEREMY COYLE and ABBEY COYLE, ) 09CTV23-000061
)
Plaintiffs, )
V. | DEFENDANTS® RESPONSE TO
) PLAINTIFFS STATEMENT
KENNETH MCFARLAND and ) OF MATERIAL FACTS
KELLI MCFARLAND, )
)
Defendants. )

Comes Now, Defendants Kenneth McFarland and Kelli McFarland, by and through their
attarney of record, Kent R. Hagg, smd submit this response to Plaintiffs Statement of Material Facts.

1)  Defendants admit Statement 1.
2] Defendants admit Statement 2.
3) Defendants admit Statement 3.

4) Defendants admeit, in part, Statement 4. Specifically, NJS Engineering
prepared a preliminary plat of the plen Willow Creek Estates. However, Defendants deny that said
preliminary plat only has been used as an example, specifically, it is the official exhibit to the
Subdivision Improvement A greement recorded with every platted lot of zaid subdivision. See Exhibit
1, NTS Plat Layout. Per City ordinence, said preliminary plat is required to be filed with each lot as
it is platted whereby making known to all parties where future dedicated right-of-way will exist,
pursnant fo Belie Fourche City Ordipance 16.16.

5)  Defendants admit Statement 5.

6.} Defendants admit Statement §

T.) Defendimts admit, in part, Statement 7. Specifically, that the Covenants show
L6 lots in five phases. However, Defendants demy that the Covenants, General Conditions (6)
provides for cansalidation of lots (replat) if approved by the Building Committee. The Building
Committze mey allow the cansolidation of two or more contiguous lots to make up one building site
which is the scenario of Lot 25A which combines original Lot 25 and that Portien of Lot Q to make
Lot 254_Lt Q1 is the product of the platting of Lot 25A.

83 Defendants admit Statement 8.

G.)  Defendants admit Staternent 9.

Filed: 3/25/2023 6:00 PM CST Butte County, South Dakota 09CIV23-000061
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Jerahy Cople nad Abbey Coyle v Xexneih McFariond and Kelli McFartand

SCIVRI-C000d]

Dyfendane ' Rexpore w Planglfi Sarement of Material Focte

Page 2
10.)

1)
12)
13.)
14)
15)
16.)

17.)

Defendants admit Statement 10
Defendants admit Statement 11,
Defendants admit Statement 12.
Defendants admit Statement 13.
Defendants admit Statement 14,
Defendants admit Stztement 15.
Defendants admit Statement 16.

Defendants deny Plaintiffs interpretation of 2013 Improvements Agreement

and that thev are parsing words saying that “improvements within the road do not mean established
for the future night-of-way.

18.)
19}
20.}
21}
22}

23)

Defendants admit Statement 18.
Defendants admit Staternent 19.
Defendants admit Statement 20,
Defendants deny Statement 21.

Defendants admit Statement 22.

Defendants qualifiedly admit Statement 23. Specifically, the evidence will

show that the Subdivision Improvement A greement should have been filed but was mistakenly not
filed at the time of recardmp the final plat of Lot Q1.

24.)
25.)

26.)

Defendants admit Statement 24.
Defendants deny Statement 25.

Defendants deny Statement 26. The right-of-way, as the ferm has been

historically used in the Subdivision Improvement Apreement, references that area described and
illistrated as Right-of-Way i the 2002 NIS Engineering Specifications.

27.) Defendants admit Statement 27.

Filed: 8/26/2023 6:00 PM CST Butte County, South Dakota 08CIV23-000081
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Jeremy Cayla and dvbey Coyle v, Kenneth McForland and Kellt McFartand

ORCTFLS- 0065,

Defumdarir” Respanse ro Plolxsiis Storement of Marerial Facre

Page 3
28.)

Defendants deny Statement 28. The approval of the plat was subject to the

Subdivision mprovement Apreement being filad with the final plat of the Walworth street right-of-
way depicting the future area to be designated Right-of~Way which have an ingtalled City sewer
main and eesemsnis for other publie utilities.

29)
30)
3L)
12.)

33)

Defendants admit Statement 29 with gualification.
Defendants admit Statement 30 with gualification.
Defendants deny Statement 3 1.

Defendants admit Statement 32.

Defendants admit Staterment 33 with qualification that the Subdivision

Improvement Apreernent was mistakenlynot filed. However, the A greement, as a correttive measure
on Lot {1, was filed in May of 2023

34.)
5y
363
37.)
38)
39)
40.)

41)

Defendants admit Statement 34.

Defendants deny Statetnent 35.

Defendants deny Statement 36.

Defendants deny Staternent 37,

Defendants deny Statement 38,

Defendants deay Statement 39.

Defendants deny Staternent 40, The boundaries of Lot Q1 are in dispute.

Defendants deny Statemenl 41.

42.) Defondants depy Statement 42 The offer had nothing to do with, nor was close
in location to the subject’s right-cfway.

43)

Drefendants deny Statement 43, Both developer and Defendants have always

held that the subject area was infended to be right-of-way.

44.) Defendants admit in part Statement 44. The driveway existed at least four years
before Lot Q1 was platted. Plaintiffs have been ordered by the Hongrable Francy Foral not to come
within 50 feet of Defendanta home.

Filed: 5/26/2023 6:00 PM CST Buftte County, South Dakota 08CIV23-000061
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Jeray Cople and Abbey Cayle v, Kennewh McPadond and Kelli McForiand
GTCIVI-0000451

Defendanm” Respans: i Flaiadffe Storanent of Material Fack
Page 4

Dated this 25™ of September, 2023.

HAGG & HAGG, LLP

By__ /s/Kent R. Hagg
Kent R. Hagg
Attorneys for Defendants
P. 0. Box 750
Rapid City, SD 57709
(605) 348-6521
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EXHIBIT

£

Preparod by:

City of Belle Fourche
511 6™ Avere

Bells Fonrchs, 8D 57717
Fhone: 6045-892-3006

3

m:lbmremﬁwﬁqrof&!lel@omhn, o municipal corporation, with its address at 511 6®
Avernne, BuEannmhe. Senzth Dakots, herein reforred to as City, and

_BALi ok Leach -  being pactial
owner snd developer of the subdivision and whoss mailing address is
b e ; Le <B
oombined representing fll ownership, hersin refarmred to es SURDIVIDER.
. -WITNESSETH
I. Name and Description

The subdivision fo be developed has the hllowing tegal description; Lots 24 & 254,
Black 1, Willow Creek Estabes No, 4, A Suxiivision of Pert of Lots P & Q of Valley View
Addition, sud A Pertion of Lot Q of Valley View Addition, City of Belle Fauehe, Butte
‘Comaty, South Dekota, Located in the 81/2 of Section 14, TAN, R2E, BHM.,

The Parties Agree To The Following Terms and Conditions
1
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2. Natere of Frnprovements

The SUBDIVIDER agroes to inatell improvemerds as detailed on the plans by NJS
Engineesing dated Joly, 2002, These plans are on file in the Chiy Engineer’s Office and are

heqeby incorpareted by reference. Final plans end specifications must be submitted to the
CITY ENGINEER’s Offict for approve] prior to commencing waork on the improveéments.

3. Revision of Plan

The SUBDIVIDER agrees that if, during the course of construction and instaliation of
iraproverients it akall be defermined by the CETY ENGINEBR that revision of the Plans is
reasonable and necessary and in the public®s {nterest, SUBDIVIDER shall be required to
undarteke such degign and construetion changes and snbmit them to the CTTY ENGINEER
for epprovel, and when spproved by the City’s Common Couneil, SUBDIVIDER, their
mﬁmmwmm

4. Cmpktimnﬂ-gpnmh

sunmm of ifs successor, wmst complete the improveménts detailed in the

mmwmmmm@,mmmmm@dmm
adjacent to the southesst boundary of Lots 24 & 25A, Block 1, Willow Creek Batates No. 4,
City of Bello'Foarche, Butte County, South Daknte prior 1o or as 2 conditlon of spproval of
aniy sshdivision plat of Lot Q of Valley Vicer Additian; City of Belle Fourche, Buite
Connty, South Dakata,
5, Uitility Installstion

The SUBDIVIDER egress that ail utilities skall be installed undsrgronnd.
6. Indemmification

SUBDIVIDER, ity successory and assigns, agroes to indemmify and hold the City
barmiess from and against al] clajms, snits, damages, costs, losses and expenses, including
sttomey’s fees, in any manmer arising out of or connected with his Subdivision

Tmprovensants Agresment, development of this property and constructing improvements

7. Cily Inspecfion of Improvements

The SUBDIVIDER agrees that all improvements shall be subject to inspection by the
CITY ENGINEER or sc anthorized agent during ths cowse of construction of such

Improvements.

Fited: 6/772023 10:04 AM CST Butte County, South Dakota 09CIV23-0000561
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8. Warranty of bnprovements

The SUBDVIDER wacrants that the improvements will be insialled it & good and
workmeniike matmer znd shall be free from defects for & pedod of one (1) year from the date
of completion. The SUBDIVIDER shall vemedy any defects in the wotk and pay for any
damags to the other wesk resulting therefrom, which shall appear within a period of one year
from the date of final roceptance of work waless a longer period is specified, Clty will give
netice of observed defects with reasonable promptness,

9. Trxmshor of Intprovenents apon Completion and Acceptance
SUBDIVIDER sgrees to trunsfer ownership of the immrovements to Cify, free of

charge, and City agrees to accept the Improvements upon completion axl satisfactory
imspection of the insprwements by the CITY ENGINEER.

10. Coaneetion to City Water Supply

mwm connect the water disteibution sywiem sexvicing the
sehdivigion o the neatest available City-owned water main.

11. Binding Agreement =
This Subdivisinn Enprovements Agreemtent shall bes hinding npon the SUBDIVIDER,
its-succassors and assipns, and the obligations referenced hareis shall be covenents

sppUrienant fo and running with the land, This Agreement shall be recorded in the Offioe of
the Butté County Register of Deeds.

?f_/ /,_,-L 2 ;

ACKNOWLEDGMENT OF SURDIVIDER
STATE OF SOCTHDAKOTA )
) 52,
COUNTY OF BUTTE )
. g sh Peset 4
On this 7§ day of Afg , 2027, before me 8 Public,

pecsovally appeared Eeenne;  Efinnte Lo uatte,. KUOWN 10 e or sptisfectorily proven (o be
the person whose name ix subscribed o the sbove and foregoing instrioment and who
ackmowledged w0 me that he executed the same for the purposas therein contained.

5
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STATE OF SOUTH BPAKOTA IN CIRCUIT COURT

S8,
COUNTY OF BUTTE FOURTH JUDICIAL CIRCUIT

JEREMY COYLE and ABBEY COYLE, MCIV23-000061

¥, CONTINUANCE AND INITIAL RESPONSE TO

)
)
)
)

Plaintiffs, =~ ) AFFIDAVIT IN SUPPORT OF MOTION FOR
. )
KENNETH MCFARLAND and )|
)
)
)

PLAINTIFF'S MOTION FOR PARTIAL
KELLI MICFARLAND, SUMMARY JUDGMENT AND IN RESPONSE
TO PLAINTIFFS OBIECTION
Defendants.
State of South Dekola )
88
County of Pennington )

Comes Now, Kent R Hagg (hereinafter “Affiant"), being first duly sworn, deposes and states
as follows:
1)  Affiant affirms that the following statements are true and has personal
Imowledge of the facts stated herein.
2.) 1 sm the attorney of record for Defend_a:m, Kenneth McFarland and Kelli
McFarland, and through no feuit of Defendants, yout Affiant has not had sufficient ime to permit
affidavits, oblain depositions and complete discovery; consequently, certain deadlines have passed
without your Affiant gble {0 file responsive pleadings and exhibits before the hearing scheduled on
this matter for September 28, 2023.

Said affidavits, depositions and discovery will establish that genuine issues of
material facl exist; specifically, no intent to trespass exists in that Defendant’s believes in good faith,
that the plat of Lot (31 is defective end therefore certain boundaries depicted in plat drawings are not
valid, e same are baged upon said erroneous procedure(s) and mistake.

3) Thet pursuant to SDCL §15-6-56(f). Opposing summary judgment when
affidavits ereunavailable. Defendants respectfullyrequest this Honorable Court to grant Defendants®

Mation for Continuance for the reasons stated therein, and as more fully asserted in this Affidavit and

Filed: 9/20/2023 3:08 PM CST Butte County, South Dakota 03CIV23-000081
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Jeramy Coyle und Abtey Qople . Kenrerh McFurland
and Keli e Farfend 09CTP13-£!
Affida ¢ in Suppor? of Masion far Contiymarce and

I Responps i Plaibiffs Obfertax

Poga i

the Affidavit of Defendant Kenneth MeFarlend. Defendants request at least a 60 day continuance to
conduct further discovery to support the facts of the matter and which most likely will uncover
additionzl facts which will rebut Plaintiff’s Motion for Partia] Summary Judgment. Sterm Qi Co. V-
Border States Paving, Inc., 848 NW 2d 273, 2014 5.D. 28. Further, Defendants request denial of
Plamntiffs’ Objection to Defendants’ Mation for Continuance.

4.} That Plaintiffs have wrongly brought an action for Trespass against Defendants
which requires inteni by the torifeasor. Defendants, in good faith, assert and believe that the ares subject
10 the alleged trespass is fiture dedicated right-of-way as described in the Subdivision Improvements
Agreement relative to the Willow Creek subdivizion as required by Belle Fourche City Ordinance,
Chepter 16.16 - Improvements. {See Exhibit 1). Defendants believe the plat to Lot QI is erroneous,
therefore the location of the alleged trespass is actually future, dedicated, public right-of-way. Defendants
intend to depose certain public officials and othets sssociated with and/or familiar with the requirements
of fite plat application and recording process to demonstrate that said processes were not followed.

5)}  That during a Protection Order hearing on Augus{ 4, 2023, the Honorable Francy
Farmal, in her issuance of a Permanent Protection Order (File No. 09TP0O23-000037) against Plaintiff
Abbey Covle, the Judge rejecied Abbey Covle’ s defense that she was on her own land, Judge Foral further
made the conclusion that this matter concerns a dispute over land boundaries, so much so, that the
Protection Order i3 set for two years or *upon the decision of the Circuit Court in the civil matter.”
Among other reasons, inchuding placement of a video camera to surveil Defendants' home, Judge Foral
was especially concemed that Plaintifis had ordered & survey which resulted in a property pin being driven
into Defendants concrete driveway. (See Extubit 2, Order for Protection against Abbey Coyle). The

resolution of a land houndery dispute requires & Quiet Title action or other declaratory judgment NOT an

Filed: $/20/2023 3:09 PM CST Butte County, South Dakota 09CIV23-000061

App. 24



T
Affiavis b St of Maian for Contimencd and
:ﬁn& s Plainctff Oyection
action for the Intentional tort of Trespass. Defendant requests that this Honorable Court take judicial notice
of Fudge Foral’s findings. A tramscript of said proceedings will be provided as soon as possible and is just
one of several reasons for this Motion for Continuancs.

6.}  ThatDefendants have been instructed by Black Hills Title, Ing, 1o file a claim with
its underwriter, Stewart Title Guaranty Company, to obtain a determination with regard to the failure,
mistake, or improper filing of the Subdivision Improvement Agreement at the time of platting of Lot Q1,
as required by City ordinamce. Defendeants, by and through this attomey, are in the process of filing 2 ¢laim
with said underwriter which may take several weeks.

7)  Thatatthetime of Plaintiffs accepting title to Lot Q1 in 2019, Black Hills Title, Inc.,
issuer of the title imsurance policy, did not discover that the Subdivision Improvements Agreement dated
August 14, 2015, recorded August 19, 2015 in Book 456 on Page 400 as document 2015-1491, was
‘missing; even though, all lots in the development up to that time, including Defendants’ Lot 25A, were
subject to said Agreement. Your Affiant and Defendant Kenpeth McFarland have had discussions with
Black Hills Titls, Ing., and the Butte County Register of Deeds which confirm that the Subdivision
Improvements Agreement should have been filed with the recording of the final plat of Lot Q1 and that said
document was subsequentiy filed op or about May 23, 2023, Affidavits and/or depositions will be sought
to demonstrate irregulanties in process of the platting of Lot Q1 and provide additional basis wpon which
Defendants pood faith belief is reasonable.

8)  That the City of Belle Fourche's failure to properly record the sbove-referenced
Subdivision mprovements Agreement has resulted in a defective platbeing issued and thereby, boundaries
nof krberelied wpon. Defendants have directed your Affiant fo file a complaint with Stewart Title Guaranty
Company, Black Hill Title, Inc.’s underwriter, and seid process is now underway.

Filed: $/20/2023 3:03 PM CST Butte County, South Dakota 08CIV23-000081
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Jarzery Coyle and Abley Cople v Keunath MoForlond
ang Kalli elariapd, J5CTH23-41
ez in Supmore af Modan for Comtimenzce amd

In Respuree co Pladmily Otjection

Page

9) That it 15 Defendants intent tea also seek to resolve the matter directly with the City
of Belle Fourcha and other parties involved, which will then render Plaintiffs allegations of trespass moot,
spectfically, that no trespass exists without Defendants’ intent to commit said trespass. Lot Q1 boundaries
are subject 1o dispute as has been acknowledged by Magistrate Court Judge Francy Foral who issued a
Permanent Profection Order in File No. 09TPO23-37.

10.)  Thet a postpancment of the subject hearing does not deprive Plaintiffs of their due
process or prejudice Plaintiffs in any way and Plaintiffs will not be damaged, in that nothing will change
with regerd 10 the current plat status (erroneous or not} of Lot Q1 as asserted by the parties.

11.)  ThatDefendants would be greatly prejudiced and deprived their due process if denied
the opparunity, through no fault of their own, to provide material facts fo be considered by this Honorable
Court.

Dated this 20™ day of September, 2023.
HAGG & HAGG, LLP
By A/ Kent R Hagg
Kent R Hagp

Attorneys for Defendants
P. 0. Box 750

Rapid City, 8D 57709
(605) 348-6521

Filed: 9/20/2023 3:09 PM CST Butte County, South Dakota 09CIV23-000061
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Jerengy Cayie ond Abbey Cople v Kounetd MeFuariond
and Kellt MeFaripd (CTVII-6S
Aitdaviz is Suprort of Moo for Contirsanze and

In Restonse o Platmifs Obfpzrian
Poge 5

The undersigned bereby certifies that on September 20, 2023 he caused a frue and correct copy of
the Affidavit in Suppert of Motion for Continuance and in Response to Plaintiffs’ Objection atfached to
be servad upon the persons idenfified below as follows:

i ] First Class Mail [ 1 Overnight Mail
[ ] Hand Delivery [ ] Facsimile
[] Electronic Mail [X]) Odyssey File and Serve

Eric J. Nies, Esq.
Nies Karras & Slgodal, P.C.
PO Box 759
Speerfish, SD» 57783

which address is the 1asi address known to the subscriber.

HAGG & HAGG, LLP

By:_/s/Kent R. Hupg
KentR. Hagg

Attorneys for Defendants
P.O. Box 750

Rapid City, SD 57709
(605) 348-6521

Filed: 5/20/2023 3:09 PM CST Butte County, South Dakota (08CIV23-000061
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EXHIBIY

Code of OrBinDifkhe owersubdrider agrees s make and iastal the Wnprovements provided for in Section 1696020 and that ¢ /
accordence with cha Flans 2nd spesifications scoompanying the fAngl plat and, further agreeing that all such Imprv
"'—'——-_._________
Imgpectian and spprovadl oy e Tty Engloger or his designee during the coarse of canstruction of such Improvements

wiCter, recovnabie form and shall be 3 covshant rUNMNNE with the |and;

C Tluwnw_mhwmwhn!urvi!bnhﬂrﬁ&mﬂhﬂanamphbﬁwmmylmﬂwwdohuﬁnmwm
Daketa, i Clty reglilfes 3 bird |2 shall be for an amednt net less than twenty (301 percent nor for more than enk hundrad (1 00) percent of the cost
of tha Impravements.

s, 1-2003 {part), 7<2006 ts))
16.16.000 - Qihter requiretnents. 1

Mo fenal lat For a suodiision of 20y tracLar parcel of land may b= approvad by e Cornmon Councll withou? having Rret received a signed statement from
e Ty Enghneer stting and carxifying that oo s or her best knowledge, Information and belief, the improvemants as deseribed in the awner/sundwider's
submitted plens and specificalions, mee? the reguirerents of the applicable srdinemes of the Cty and stendands established by the Counell; and. furthermors,
that such plans and specificetions Rully comply with the following recuirements

A The ownes'subdihdder shall install sanltary sewers that shall meet the foltowing requinements;

1. A cehtral sower Syt m shall sehét all propert|Bs Within the proposed subdiision.

2. Thecentral yyeem shall connect toa public sewer system if avallable. For the parpo=es of this section a pablic sewey systemn s available ifa
puinkic s eveer raln Is locatag within cos-hatf () mike of a proposed subdhisian. Annexation will be required prior ta connettion o the City
puklic sevwer system,

3, The design and speciications for the sewes System shidll be approved by the City Engineer pxior to cornrmencing irstailation.

4 Thedesign of all sewer gystems shail be signed and sealed by a Professionsl Engineer ragistered in the State of South Dakola,

5. Sewer service Knes shedl be shubbed gut ta avery lot abutdng x sireet prior to surfacing the streats,

& N |owy and megium densiy subdivisions, the reguireqment to install a central sewer sysem may be waived and ndividual dispazal systems
rnay be propoted IF & pallilc sewer system i nok avsilable. Where indiviguit dispesal systems are propiged, the owner/subdivider shait submit
aseptl tark pian prepdred by a Professional Engineer registersd fn the State of South Datota that contains the following:

a. Logatlon of all areas avoeptably for sepdc mnks and dralinfislds propssed within the subdivision;

b. Soil ypes

¢, Profle of the solt o the depih of bedrod, ipenious maedal sodior greundwaten .

4. Lowatons of perooletion tesl Rokes and resulrs of peycolstion tests. Sail perclation teatk shall e conducted at & requency of at Ieast one
test per G

& Location and depth of afl walls located within twa hondrad (200} feet oY ihe proposed subdhision;

L A statement by the Professiohal Enginser certiflng the adequacy and afedy of Medvidual isposat systems withis the proposed

1 bdision, &

B, Storm sewers, dréinege styuctures 2nd culverts shall be designed and Instatted as required by the Clty Engloeer in accordance with accepied

engineering pracices, Tne design of 34 storm sewer systems shal be signed and sewied by 7 Professiona) Engineer regitered in the State of South
Baketa

€. Thee ovnerfsubatlvider shall install 2 warer distribution systene that meets the Rlowing reguirenents:
1 Al preoeties in the proposed subdivision shall be served by a central warer Systawn.

1 Thecentral waker system ssal connect to 8 public water syseem F svalibie. For the ourposes of thls secton a public water systers 15 avalable

Iz pubitc waker system (s locabed within ane-hatf (%) mile of & proposed subdivision, Annexation will be required priar ta cosmection to the
Fity pobilc e ber’ syl

3. The siee, type. design and spistifications for the water distribatir: system shall Ba spproved by the City Edgioasr por to cammanting
Installatian, The water distribution system shall provide for adequate fire protection.
A Thegesign of all water platritamion sysems shall be sigred snd sealed by a professional enginesr regisiered in the State of South Dakety,
5 Service lines <hatl be stubled put to every ik abutiing a street prier to the surfadng of the street,
D. The owrapysubdivider shall instal street Improvesients thaf mesy e foliowing requiremnents!
1. Maxipum grades of streets shall pot excesd ten (10) perrend, Al streets shall have 2 minimum grade of five-tenths (0.5) of 2 percent.
L Mnbmem cross Aoy on sirests thall be b {2) percent.
3. Serest fagsmilth centeriine offsets of kess than ane humdred twenty-feve {125} feet shall not be permitted.

4. A wrk and gurters shall meet the standard South Bakoa Capartmant of Transportatian design for Type B66, D46, and P6 conorete curb and
BUIEr

—_—— Filed: 9/20/2093 3:08 PM CST Butte County, South Dakota 09CIV23-000081
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mﬁﬂ'mm&‘""" Karict surieyar 1o the effect that the plat regresents & survey made by Wm aad [he mastaments and markérs shown thérean edst

s M'acated pnd thar all ghmerssional and geodelic detalls ave comeey;

3, A notarieg cestiflc=tion by the mamer af the atleplion of the piat and the dedbcatlon of streees, alkys and other public areas;

K. Acetification Sheing thar alf caves and spacal ssessments due on the property © he subdivided have been paid for Jn full;

L A propear fera for aapmwal by te Manning Sommission. Gty Engineer; and Camiman Counch with space fos signatures;

. The appeeval of the firal phat shall not be deemed to constinite or elfeit an acceptance by the il of the dediciion of any straet or other

propored b lcvway or space show g the plat

{Ordls. =200 (part, 2008 {paril)

1612070 - Plak approval. 1

The fimal plart shall bie approved pr disapproved by the Common Coundl wittin nicety (96) days after submission theeeo!, if no action ts taken withln ninely
[0} t1ays of sbrbssdon, ssid plet shall be ceemed to have been approved and a certficate o that effect shad be [ssued by the Eky on demand: provided,
Fowsver. that the coam erfudivid er for the sppreval may wabe this reguireren: amt consent 2o the extanstin of such period, The ground fur dissppreval of
any piar shall be stated Lpon the cecord by the Comman Coundil.

(Grds. 1-2008 (Fary), 7-2006 (part))

16.12.075 - Plat recordatior. H
within thivty [30) days after apjrval of e fir plest by the Coensmen Coun, the City Engineer shiall record che fimal plat in the office of the register of dears,
e 12603 (part)}

(0. Mo, 7-2018, 8-6-2018)

16.12.000 - Assurances for subdivisions requirest. I

Mo giaps of any sutsdivision shslk be aparoved unlses the improvements required by this chapter have baen inatalled prior to such approval arunless the
owneraubdvider <hall Bays sijoed b Ssubdivsion mpraverns ats agreement os prescibed by Ohaptes 15,16 10 extablish the responsibility for the construcdion of
Improvernents. o e sati=fatory manmer and within g pericd speciited by tha Gy Engineer. such peripd nok to exvess theee (3) years. An entension to that three
{3) y=ar perion may be granted of Phe discretion of the Common Councl. This assurance agraement shall be recordsd Wit the regjster of deeds & the Uma of
filing the plat.

{Ovets. 12003 (pairt), 2006 (parg)

612050 - Variances, L]

A, Hardship, An swneeisy bthdderwha ks able ta show an extrasrdinary kardshlp aiising frar the lecation, Wpogsaphy, or other geokogic charagensti,
whirch wiould make i difficulor impossitle to conform stricry ta thesa regulations, mey apply for @ variance from these régulations. The Common
Counal upan fireing thal such condivions exse, thatthe publlc Interest stall be seqired, That such praject will ba Béneficlsl to the community and wifl
not defasl e iteht ahd purpoees of The Comprehensive Man or these ragidations, may vary the regulations upon a huo-tirds (33 majosity vow, se
that substancial justioe may Be done.

B Conditions. i grartng vasdmces snd modifications, the Common Counch may require such condidons ax will substaialy secure the objectives of
e St mds Bf regur nements so varied or modified.

C. Procedure. Application for 8 vartance shall be made on the Tarm provided by the Ty Engineer concurrently with the submission of the preliminary
plan Tha Cly Englaser shall prevent the applicaGon to the Planning Commission wih the praliminery plan, The Planaing Commission shall than
forward a recommentdation on the application o the founclwith the preffminary pien,

(Oyds. 1-2003 {pary, 74006 [par

Chapter 16,16+ IMPROVEMENTS g
Seeticny:

16.16.010 - Agreement concerning improvements. i

Befotathe sl lﬂidnym:alheapprmedbymcmnmanl:wnd.mwmﬂﬂmm:m;@ﬂhyﬂnmhmdemfmehmh
the mebdivisiom and appeoved by the Cliy Ergineer and City Mioamey must e provided to the Camren Countil TR suiadig hisiny :
rontaln the ollew ng:

A Plans and Scifcations far Impaovements In the suladivision which have bean approved oy the Common Counll and daarly desaribing tne same:

. Filed: 9/20/2023 3:i8 PM CST Butte County, South Dakota 08CIV23-000061
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STATE OF SOUTH DAKGTA ) IN CIRCUIT COURT
)
COUNTY OF BUTTE ) FOURTH JUDICIAL CIRCUIT
CDOMESTIC EISTALKING ORDER FOR PROTECTION
CEXPARTE TEMPORARY [ZPERMANENT TPONO, (9TPO23-000037
OMODIFICATION
PETITIONER PETITIONER IDENTIFIERS:
| KELEI I MCFARLAND | [ osnanest ]
First Middle Last Date of Binth of Petitioner
By (nme and DOAY: Dther Protected Persons {name aud DOB):

O behnlf of & minor chitd by parpat/geardian.

v. (Ses wisa 20 Additional Orders,)
RESPONDENT RESPFONDENT TDENTIFTERS:
T ABRY COYLE | SEX. RACE. | AEIGHT | WEIGHT
B Midde  Law _—
Beliscatigto Pk EVEs | HAIR DATE OF BIRTH
0872971986
“DIIVERS LICENSE # | STATE | EXPDATE
Respondents Address; 0095568) D
190 1378 AVE h—— :
BELLE FOURCHE, SD 57717 Distinguishing Featirvs:

CAUTTON; []Weapon Invabvad

THE COURT FINDS:
That it has jurisdiction pver fhe parties and subject matter, and the Respordent has been provided with reasonable
notice and opportunity Lo be heard, and that in tiie case of an ax parte order, the Respondent will be provided with
reasonable notice and apporiunity to be heard sufficient to pratect the Respondent's due process rights,

THE COUET ORDERS:
That e Respondent is restrained from sets of shuse and physical harm, making threats of abung, stalking oy
haratsmpesr,

"That the Retporident is reatrained from contact with the Petitloner by sny direct or indirect means to the extent
stated In (he Fellpring pages,

Additional findings and orders are on the following pages.

This prder shall be cffective BR/04 2023 | through | 08/04 2025
Year M e

O if' a permanent arder is issued, until that order is served.
Only this Court can chanpe this arder.
VIOLATION OF THIS PROTECTION ORDER IS A CRIMINAL OFFENSE.

WARNING TO HESPONDENT: Tbkwd;rmhnurwmﬂ,emwhwtw.m,by courts of any state,
the Districs of Colwmbia, say [1.5. Territary, ang rapy be enfarced by Tribal Lands (£8 U.S.C.§2245). Crossing state,
territarial, or tribal bounderies to vialate ihie order may result In federsl imprisosment (18 U.8.C, §2262).

P Lot 3 FILEstmmmmmm

AUG 0 % 202

SOUTH DARGTALBMFIED JUD
4T mucurrnsacor%ﬂsm

By
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ADDITIONAL FINDINGS
Ths mater came before this Coust on this day and the following pattics appeared parsonnlly;
{APatitionec  [/IPetitioner's Attamey HAGG, KENT [lother
iZ|Bespondent  RRaspondent's Atiorney NIES, ERIC JOHN O Other
(I 1. This Court FINDS that, without admitting to the aflegations in the Petition, the Respondent
waives further hesring, findings of fret, and conclusions of law, and stipulates 1o the entry of an
Order of Pratection on the s specified betow.
2. Having considered the evidence presented and any affidavits and pleadings on file, this
Court FINDS:
L. That jurisdiction and venue are properly before this Court; and
2. By a pecpanderance of the evidenoe that;

[#la) "salking® ns definexd by SDCL 22- 19A-1 bas inken place;
[J4) that the Petitioner has suffered physical fnjury reaulting from an asgaalt or a ctime of

vielerce, as defined by SDCL 22-1-2(9).
THEREFORE, THIS COURT OBRDERS THAT:!:
1. The Respondent is restrained from:

[Fla) fallowing or hitrassing the Patitioner, or making any credible threat with the fntent 1o place the
Petitioner in reasoneble feat of death or great bodily injury, SDCL 22-18A-1;

]t} herassing the Petitioner by means of any verbal, clectronic, digital media, mechanical,
telegraphic, or written communication, SDCT 22-19A-1;

[Zle) cavsing any injuzy ad a result of an assault or crime of violence, SOCL 23-| -2-(9).

ABDITIONAL ORDERS:
1) That the Responiden: ia sxchided from the Petitioner's residence listed in 2C.
[A2) 'That the Kespondent shall not come within a distanceof  S0Feet  ffom the following pecsons

and phnces;
A, The Petitionet petsonally
TJB. The fsliowing minor children named as other protectsd persons;
Name Date of birth Relationship
AC. The Petitivaer's westdence
144% BIRNAM WQOD LN
BHLLE FOURCHE sD STI11

CID. The Peiitioner’s place of employment
CE. Other places

‘This distance restriction applies wnless gtherwise specified in this order,

i713) Phorc £alls, ermails, third party comtact, inchuding carrespondence, direot or indireet, are
et permitied, 1 & proteeted pevson, excep as follows:
NO EXCEPTIONS

Puge 20f 3 Farm LIS-123F (Sndiing Permanest Order) Rev, 741
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[4) Respondent is ordered to immediately turn over all weapons and ammmusition to local sheriff.
BA5) Other retief as follows:

RESPONDENT 1S AUTHORIZED TNGRESS ANB EGRESS ON THE PUBLIC RIGHT OF
WAY TO HER PROPERTY BUT NQ STOPPING OR STANDING WiTH TN 50 FEET OF
PETITIONER'S HOME. RESPONDENT IS NOT AUTHORIZED TO PUT UP CAMERAS
TO MONITOR PETITIONER'S PROPERTY. THIS PROTECTION DRDER MAY EXPIRE
UPON THE DECISION OF THE CIRCUIT COURT IN THE CIVIL MATTER.

WARNING TO RESPONDENT: You can be arrested for violating this protection order even if any person
peotzcied by the grder initiates. the contact or invites you to violate the order’s prohibitions. Only the court
can change the order; the pratecticd peraon cannot waive any of its provisions. You may also be held in
contempt fur ignocing the terms of this protection order.

ANDIT ES FURYHER ORDERED THAT: the Petitioner shall, immediately upon the granting of this Order, deliver
two copias of this Order 1o the sheriff of this county. One copy shall be persanally served by the sheriff upon the
Respondent, urless personal servics has been acknowledged belosw.

DATED: 08/04/2023 Service of this arder ks suthorized on any day

Inclnding Sunday.

/5! ALANA JENSEN Clerk of Courls
By: J98F101D]

NOTICE OF ENTRY OF ORDER AND
ACHNOWLEDGMENT OF PERSONAL SERVICE

Lacimovwledge recelpt of a copy of this Order of Frofection.

O 1 2% 18 2R B425 -

KELL] ] MCFARLAND, Pefitioner | Date

UNDER A PERMANENT PROTECTION ORDER: You may be subject ta the fallowing federal laws: (1)
Eftective lnmediately, vou may wot poasess, carvy, ship or iransport any firearm or ammunition that has
een transported in interstate oe Torelgs commerce while {his Protection Ouder In Im effect. Titie 18 United
Stutes Cude Sectlon 323(g) (B (Z) If you viglate this Protection Order and are ponvicted of an offenee of
domeste violenee, yun maay be forbidden for Hie from posscssing, earrying, skipping or fransporting, any
firearm or ammunition that kas been transported in interstate or foreign commerce, Tite 18 United States
Code Section SZL(NY). Violation of these federal lavws carries 4 maximum penalty of ten years in prisen, a

FILED

AUE u ﬁ Zﬁﬂ‘ U158 |21 F (Rutiing Pemanent Ocder) Rev, 742

Puge 1 of )

SOUTH DAKSTA LINK IED JUDICIAL SYSTEM
ATHGRCAT CLERK OF CQURT

By__ p
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STATE OF SOUTH DAKOTA } IN CIRCUIT COURT

) 88.
COUNTY OF BUTTE } FOURTH JUDICIAL CIRCUTT
JEREMY COYLE and ABBEY COYLE, } 09CTV23-000061
)
Pluiatiffs, )
Y. )} AFFIDAVIT OF DEFENDANT IN SUFPORT
} OF MOTION FOR CONTINUANCE
KENNETH MCFARLAND and )
KELLI MCFARLAND, )
)
Defendants. )
State of South Dakota )
JRRS
County of Penmingion )

Comes Now, Kenneth McFarland, (hereinafier “A ffiant™) heing first duly swom, depases and
gtaies ag follows:
1) [ am competent to testify and have personal knowledge of the facts herein.

2)  YourAffient and his wife, Kelli McFarland, are the Defendants in the subject

3.)  Defendants purchased the home and parcel, Lot 25A in Willow Creck
Subdivision, Belle Fourche, South Dakots, in 2013 and have lived there since that time.

4.)  That since Spring, 2023, your Affiant and his wife have had repeated
encoutters and confeantations with Plaintiffs regarding a small area of land, including a portion of
your Affiant's drivewsy, which Plaintiffs claim to be part of their adjacent parcel, Lot Q1. Said
confrontations have resulted in a Permanent Proteetion Order against Plaintiff Abbey Coyle issued
by the Honorable Francy Foral,

5)  That it is your Affiani’s positicn that Lot Q1, now owned by Plaintiffs, was
not propecly platted, including failure by the City of Belle Fourche to properly record the Subdivision

Improvement Apreement duly executed by the City of Belle Fourche; developer, Diakar, Inc.; and

Filed: 8/20/2023 3:00 PM CST Butte County, South Dakota 08CIV23-000081
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Jeremy Cophe and Ay Corle v Kaowath MeForfand
wund Kefle MeFerdaed Q901 2367
Ao of Chafenatons ik Supper Matfan for Comlfnummee
Foge 2

the previous owners, Todd and Julie Leach. Your Affiant aceepted deed of Lot 25A (Defendants
homestead) in good faith consistent with City Ordinance and supported by a title insurance policy
fioro Biack Hills Title, Inc, Pursusnt tp City Ordinance, Chapter 16.16 Improvements, the
Subdivision Impravement Agreement is required to be executed and filed before the final plat of any
subdivision can be approved by the Common Council, However, dae to irregularities in the platting
process and the mistake and failure of said Agreement to be filed at the time of platting of Lot Ql,
it 1= Defendants” position that the current boundaries are emoneous.

5.}  That upon review by Black Hills Title, Inc. and Butte County Register of
Deeds the Subdivision Innprovement Agreerent has, as of May 2023, been duly recorded as purt of
the title of Tt Gl

1) Your Affiant has discussed this matter with Black Hills Title, Inc. regarding
the failwre to file the Bubdivision Improvement Agreement at the time of platting as required by City
ordinapce. Black Hills Title, Inc. has advised yonr Affiantto file a claim with Stewart Title Guaranty
Company, undernriter for Black Hills Title, Ine.

%}  Thatyour Affiant has directed attomey Kent Hagg to pursue the filing of said
claim with Stewart Title and that process has recently begun. Additiona! time is required to pursue
this process. The determination by Stewart Gueranty Company will provide additional material
evidence necessary for the resolulion of this matter.

STATE OF SOUTH DAKOTA )

)$8:
COUNTY OF PENNINGTON )

Filed: 8/20/2023 3:09 PM C5T Butte County, South Dakota 08CIV23-000061
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Jeremy Gorle coud’ A by Copile v Kemnatic McForlond
uwd Kokl MeFaricaa], (RCIF23-41
ﬁq’nﬁ-ﬁuk Support Mutics fap Comfinasacs

Keaneth McFariand, being first duly swormn, states that he has read the foregoing document,
and knows the cotriznts thereof to be true fo the best of his lgnowledge, information and belief.

Subserived and swoen to before sac this |98 day of Oeptembte 2023,

E&hﬂ&-@%\

Notary Public

My Comenission Expires: __12-13-2023
(SEAL) -
i—  DARLAOCLSON  ©A%

]:5 NGTARY PUBLIC E :

{ury  StateofSauth Daksta
[

Commiss:on Expins Decemba- §3, 2022
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Sarerip Coyle aod Adbey Cople v. Kennath MeFovfand
et Kichiv M Forfaesd, DPCIU23-41
Al of Defanduet it Suapavt Motian & Conlieance
Fege 4

CERTIFICATE OF SERVICE

The nndersigned hereby cettifies that on September 20, 2023 he caused n {rue and correct
capy of the Affidavit in Support of Motion for Continuance and in Response to Plaintiffs’ Objection
attached to be served upon the persons identified below as follows:

[ 1 First Class Mai) [ ] Overnight Mail
[ 1 Hand Delivery [ ] Facsimile
[} Electronic Mail [X] Odyssey File and Serve

Erie J. Nies, Esq.
Nics Karras & Skjodal, P.C.
PO Box 739
Speartish, SD 57783

which address is the last address known to the subscriber.

HAGG & HAGG, LLP

By. /s/Kent R Hagg
Kent R. Hagg

Attomeys for Defendants
P.0. Box 750

Repid City, SD 57709
(605) 348-6521
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STATE OF S0UTH DAROTA ¥ IN CIRCUIT COURY

} 88,
COUNTY OF BUTTE } FOURTH JUDICIAL CIRCUTT
JEREMY COYLE amd ABBEY COYLE, ) 09CTV23-000061
)
Plaintifis, ) RESPONSE TO PLAINTIFFS BRIEF IN
v, H SUPPORT OF MOTION FOR PARTIAL
} SUMMARY JUDGMENT AND MOTION TO
KENNETH MCFARLAND and } RECONSIDER MOTION FOR CONTINUANCE
KELLI MCFARLAND, ) AND MOTION TO DENY PLAINTIFFS
) REQUEST FOR PROTECTIVE OBJECTION
Defendants, )JTO SUBMISSION OF EVIDENCE BY DEFENDANTS

Comes now, Defendants Kenneth McFarland and Kelli McFarland, by and through their attorney
records, Kent R. Hagg, and respectfully refer the Courtto Defendants’ Answer to Statement of Material Facts,
and Affidavits of Kenneth McFarland and Kent R. Hagg.

The evidence and testimony at the scheduled hearing will establish there are genuine issues of material
fact in this matter and Plaintiffs Motion for Partial Summeary Judgrnent should be denied, as well ag Plaintiffs
Objection to Submission of Bvidence by Defendapts. Further, Defendants move this Honorable Court to
reconsider Defendants Motion to Continue this matter s significant material facts contioue to be uncovered
and reguire additional discovery, tncluding Affidavits and Depositions as more folly set forth io the above-
referenced Affedavits.

This action for the ixfentional tort of trespass shonld not be a subastitute for 3 quiet title action or other
declaratory judgment regarding the boundarics in dispute snd should be dismissed. Further, as found by Judge
Francy Foret in the Protection Order gramted on August 4, 2023, the Court found that the boundaries are in
dispute and could not be used as & deferse against stalking Defendants. Existence of said Protection Order is
prima facie evidence by Abbey Coyie that in fact 2 boundary dispute exists.

Defendants purchased the property tn 2015 in goed faith and with a title insurance policy issued by
Black Hills Tide, Inc. Plaintiffa purchased Lot Q1 in 2019, four years after improvements had been made on
Lot 254, specifically Defendants’ home and drivewzy. Now, four years after Defendants purchased Lot (1,
they assert boundaries which Defendants, in pood faith, helieve are different than the current survey
demanstrates. The boundaries asserted by Plaintiffs actually extend into a significant portion of Defendonts
cancrete driveway, which has been in place since 2013, (See Exhibit 1, pictures of Defendaniz® driveway).

[n May. 2023, Plaintiffs ordered a surveyor to mark the disputed corner boundaries of Lot Q1. This
resulted in the survevor driviag a corner pit into and through Defendants concrete driveway. Never have
Defendaots belicved they were on private property as Plaintiffs assert. Defendants maintain the subject disputed
location is future dediceted right-of-wey as per the Subdivisian Improvement Agreement, as was the rest of the
plats in the subdivision parsuant te specific Subdivision Improvements Apreements. Repardless, Defendants
have a vehicle and trailer in what they believe to be nght-af-way set-back and also that the aves in dispute
inchades their drivewsay, whick also was the Building Committee’s belief to be right-of-way set-back.

Filed: 9/26/2023 6:00 PM CST Butte County, South Dakota 09CIV23-000061
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Jeremy Cople and Abbey Caylnv. Kenneth MoFariond and Kelli MeFarland
08 OTFIA-£1
Fegm 2

James Dacar, an owner of development company Decar, Ino. and member of the Building Committee
al the time of epproval of plasement of driveway and home, will iestify thal a pottion of the driveway was
logated in the set-hack of the future right-of-way and would not have been approved if the Committee believed
aoy part af the driveway was on the private property of another, JTames Daoar will also testify thiat at the time
of sale of Lot 254 to McFerlards, it was the intent of Dacar, Inc. to proceed with Walworth 8t. through Lot Q1.
In anticipation of the same, public utility easements had already been granted and City sewer is already installed
in the anticipated Welwarth Street right-of-way.

Defendants respectfully move this Honoreble Court 10 deny Plaintiffs Motion for Partial Summary
Judgment in that s get forth in the above-referenced Affidavity, 8 significant amount of discovery has yet ta
be conducted. The same is contemplated by SDCL §15-6-56(¢} in that the burden is on the moving party to
establish that there is no gepminea issue as 1o 2 material fact,

Furthes, we pray this Honorable Court 1o give leave to deadline schedule for which Defendants were
te reepond in kst Defendents attorney, for personzal reasons, was unable to meet the deadlines set forth in the
riparous timeling for proper response and further, had iradequate time to conduet additional discevery.
Defendemts have clean hands in this matter. They purchased the land and home in good faith oply be to be
confronted by Plaintiffs eight years after the purchase of their home that a boundary dispute exiats. A stmnmmary
judgment on the intentional tort of trespass is not the proper action for a quiet title action or resolution of this

boundary dispnte.

“Somumary Judgment is an extreme remedy, is pot intended ag a substitute for
a trial and should be awaerded only whet the truth is clear and reasonable
dou'hts touching upon the existence of a genuine issue of & material fact should
be resolved egaimst the movanl. Tober v. Jeske, T18 N.W.2d 32, 2006 8.1, 57,

Summary Jodgment is extreme remedy, not intended as substitute for twial; it
is appropriate to dispose of legal, not factual issues and, therefore, it is
authorized only when movant is entitled to judgment as matter of law because
there are oo geouine issues of material fact. Continental Grain Co. v. Heritage
Benx, 548 N.W.2d 507, 1996 8.0, 61.%

It is well szttled that summery judgmert is not the proper remedy for resolution of'a matter so factually
based 28 a houndary dispute.

WHEREFORE, Defendants pray this Hoporable Court to deny Plaintiffs Motion for Partial Summary
Tudgment and for further selief a8 requested herein,

Deted this 25® day of September, 2023.
HAGG & BAGG, LLP

By:__/A/KentR Hoge
Keént R. Hagg
Attornevs for Defendants
P. 0. Box 750
Rapid City, SD 57709
(605) 348-6521
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EXHIBIT

Pictures g _L
KEMNY MCFARLAND <cattleman123@icleud.com> TTe—
Thus &"1,2023 T56 PM

To: Kenny McFarland <k_kcatte@msn.com:

JUN 02 WA

AKDTAUNIFED JUDICIAL SYSTEM
W“:% GIRCULY CLERX OF COURT

By
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Pictures

KEMNY MCFARLAND <cattlemani23@icloud.com>
Thia &/ #/2023 T:55 FME
To: Kenny McFariand <k_kcattie@msn.coms>

FILED

JUN 82 23

OUTH BAKQTA URIFIED JUDKIAL SYSTEM
: UT"TH CIRCUIT CLERK OF QOURT

By
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Sent from my iPhone
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(No subject)

KENNY MCFARLAND <cattlemani23@icloud.com>
Thu 6/1/2023 7-51 B3
To: Kenny McFariand <k _kcatle@msn.com>

"'"* =? n

.-

-~ FILED
o JUN 02

/. SOUTHDAKOTAUNIED JUDICIAL SYSTEN
4TH GIRGUIT CLERK OF COURT

By_ —

-
- - = L + I}
’ K] . eEal

.

Sent form my Phone
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FILED

JUN 02 2023

SOUTH DAXOTA UNFED JUDICIAL SYSTEM
#TH CIRGUTT CLERK OF COURT

By___ .

Sent from my Phone
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KENNY MCFARLAND <cattiernani23@icloud.com>

Thas 6/1/2023 B:08 PM
To: Kenny Mchardand <k_kcattle®@msn.com=

Pictures

Sent from my iPhone

FILED

DAKQTAUNIFED AUDICIAL SYSTEM

e et

By

00 PM CST Butte County, South Dakota 09CIV23-000061

812512023 6:
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IN THE SUPREME COURT
STATE OF SOUTH DAKOTA

JEREMY COYLE AND ABBEY COYLE, Appeal No. 30868
Plaintiffs/Appellees,
VS,

KENNETH MCFARLAND AND KELLI
MCFARLAND,

Defendants/Appellants.

APPEAL FROM THE CIRCUIT COURT
FOURTH JUDICIAL CIRCUIT
BUTTE COUNTY, SOUTH DAKOTA

The Honorable Michael Day
Circuit Court Judge

Notice of Appeal filed on October 9, 2024

APPELLEES’ BRIEF

Sarah Baron Houy Eric John Nies
Matthew J. Lucklum NIES, KARRAS & SKIOLDAL, P.C.

BaNags, MCCULLEN, BUTLER, PO Box 759

FovyEe & Smvinvons, LLP Speartish, SD 57783
333 West Blvd., Ste. 400

Rapid City, SD 57701

Attorneys for McFarlands Attorney for Coyles
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PRELIMINARY STATEMENT

Respondents Jeremy and Abbey Coyle (the “Coyles™) initiated a trespass
action against Kenny and Kelly McFarland (the “McFarlands™) in June 2023. The
Coyles subsequently filed a Motion for Partial Summary Judgment along a
Statement of Material Facts, Brief. other pleadings, all pursuant to Rule 56. The
Coyles™ attorney scheduled a hearing on the AMotion for Parfial Summary Judgment
with the office of Kent Hagg, the McFarlands™ attomey, and served a Nofice of
Hearing on Mr. Hagg. The McFarlands did not timely file or serve a responsive
brief, or a response to the Statement of Material Facts, and on September 15, 2023,
Coyles filed a Protective Objection to Submission of Evidence by Defendants
which asserted that, pursuant to SDCL § 15-6-36(¢)(2). all facts set forth in the
Statement of Material Facts should be deemed admitted.

JURISDICTIONAL STATEMENT

On October 2, 2023, the circuit court entered its Order for Partial Summary
Judgment. App. 1-2; SR 149-150. On December 19, 2023, the circuit court
entered its Order Denying Motion for Relief from Order Pursuant to SDCL §15-6-
60(b) and'or for Reconsideration. App. 3; SR 195. On September 9, 2024, the
circuit court entered its FFinal Judgment and Order and Findings of Fact and
Conclusions of Law. App. 4, 5-6; SR 503, 501-502. Notice of Entry of the Final
Judgment and Order and Findings of Fact and Conclusions of Law was served on
September 10, 2024. SR 508. McFarland’s Notice of Appeal was tiled on October

9,2024. SR 510-311. This Court has jurisdiction pursuant to SDCL §15-26A-3.



1a.

1b.

1c.

1d.

STATEMENT OF THE ISSUES

Did the Circuit Court Abuse its Discretion in Denying McFarland’s
Motion for Continuance Under Rule 56(f)?

The Circuit Court Did Not Abuse 1ts Discretion in Denying McFarland’s
Motion for Continuance.

Most Relevant Authority:

Supreme Pork, Inc. v. Master Blaster, Inc., 2009 SD 20

South Dakota Public Assurance Alliance v. McGuirve, 2018 SD 75
Benson v. State, 2006 S.D. 8

SDCL §15-6-36(f).

Restatement (Second) of Torts

Did the Circuit Court Abuse its Discretion by Not Conducting an
Excusable Neglect Analysis Under Rule 6(b)?

The Circuit Court Did Not Abuse its Discretion by Not Conducting an
Excusable Neglect Analysis Under Rule 6(b).

Most Relevant Authority:

SDCL §15-6-6(b).

Did the Circuit Court Err in Granting Summary Judgment to Coyle
Due to McFarland’s Untimely Response?

The Circuit Court Did Not Err in Granting Summary Judgment to Coyle
Due to McFarland™s Untimely Response.

Most Relevant Authority:

SDCL §15-6-56(c).

Did the Circuit Court Err in Denying McFarland’s Motion for
Reconsideration?

The Circuit Court Did Not Err in Denying McFarland’s Motion for
Reconsideration.

Most Relevant Authority:




Matter of M. A.C., 512 N.W.2d 152 (S.D. 1994)

Rabo Agrifinance, Inc. v. Rock Creek Farms, 2013 S.D. 64
Hrachovec v. Kaarup, 516 N.W.2d 309, 311 (S.D. 1994)
SDCL §13-6-60(b)

Did the Circuit Court Err in Determining that McFarland was
Trespassing upon Coyle’s Property?

The Circuit Court Did Not Err in Determining that McFarland was
Trespassing upon Coyle’s Property.

Most Relevant Authority:

Benson v. State, 2006 S.D. 8
SDCL §15-6-56(c)
Restatement (Second) of Torts



STATEMENT OF THE CASE AND FACTS

After months of attempting to resolve the 1ssue informally, the Coyles
initiated a trespass action against the McFarlands in June 2023. SR 1 and 2-10.
The Coyles” Complaint alleged a portion of the McFarlands” driveway apron and
other ot the McFarlands’ assets were located on the Coyles’ real estate. SR 2-10.
Such Complaint stated that, as was set forth in all the applicable plats, the right-of-
way for Walworth Street ended near where the improved road ended, which was
only part of the way along the southeast boundary of the McFarland’s lot; as a
result such driveway apron and other assets were trespassing onto the Coyle’s real
estate. SR 2-10. The McFarlands filed an Answer denying the allegations. SR 17-
20. Such Answer claimed that the Walworth Street right-of-way continued along
the entire southeast boundary of the McFarland’s lot and claimed the action for
trespass could not be asserted due to an alleged “boundary... dispute”. SR 18.

The McFarlands did not dispute that the actual surveyed and pimmned boundary lines
were incorrect, just that the Walworth Street right-of-way continued past where the
plat showed it ending. SR 17-20.

Meanwhile, in Butte County TPO File No. 09TP0O23-000037, the
Magistrate Judge had granted a protection order to Defendant/Appellant Kelli
McFarland which restricted how Plaintiff/ Appellee Abbey Coyle accessed her
property.

The Coyvles, asserting that as a matter of law they were entitled to a

judgment in their favor because the applicable plats, contracts, and other



instruments demonstrated the Walworth Street right-of-way did not continue along
the entire southeast boundary of the McFarland’s lot, filed a Motion for Parfial
Summary Judgment which requested the Court order that the McFarlands were
trespassing onto the Coyles’ real estate. SR 21-22; 28-34. The Mofion for Partial
Summary Judgment was accompanied by a Statement of Material Facts (SR 23-27)
a Brief (SR 28-34) and four Affidaviis (SR 35-91) all pursuant to Rule 56.

On or about August 28, 2023, Coyles” attorney scheduled a hearing on the
Motion for Partial Summary Judgment with the office of Kent Hagg, the
McFarlands’ attorney. Such hearing was set for September 28, 2023 (the
“September 28 hearing”™). The Nofice of Hearing setting for the time, date, and
location of such hearing was filed on August 28, 2023, and served on Mr. Hagg.
SR 92.

The McFarlands did not timely file or serve a responsive brief, or a response
to the Statement of Material Facts, and on September 15, 2023, Coyles filed a
Protective Objection fo Submission of Evidence by Defendanis which asserted that,
pursuant to SDCL § 15-6-56(¢)(2), all facts set forth in the Statement of Material
Facts should be deemed admitted. SR 94-95.

Between August 28, 2023 (the date the hearing on the Motion for Partial
Summary Judgmenit was scheduled with Mr. Hagg) and September 15, 2023 (the
date the Protective Objection to Submission of Evidence by Defendants was filed),
neither the McFarlands nor Mr. Hagg indicated there was the need for discovery,

or that there was insufficient time to prepare for the September 28 hearing, or that



“personal reasons” were getting in the way of timely response, or that for any other
reason the September 28 hearing was inappropriate, inconvenient, or unreasonable.

On September 18, 2023, three days after all facts set forth in the Statement
of Material Facts were be deemed admitted pursuant to SDCL § 15-6-56(c)(2),
Mr. Hagg ftiled a Motion for Continuance which requested the September 28
hearing (which, again, Mr. Hagg had jointly scheduled) be continued for a month.
SR 96-97. The Motion for Continuance vaguely noted “personal reasons™ as the
excuse for the untimely response.

In response, on the same day, the Coyles tiled an Objection to the Motion
Jor Continuance which stated that a hearing could only be continued for “good
cause” pursuant to SDCL § 15-11-4 and argued that no good cause had been
shown by the McFarlands. SR 98-99. The Objection to the Motion for
Continuance informed the Circuit Court that, due to the protection order granted in
Butte County TPO File No. 09TPO23-000037, “Plaintiffs are restricted from
accessing and utilizing a portion of their own property pending the trial court’s
decision in this matter.” SR 98. As a result, the Coyles’ stressed, “[t]ime 1s
therefore of the essence to address this matter....” Id. The Objection to the
Motion for Continuance also reminded the Circuit Court the Coyles had
specifically scheduled the September 28, 2023, hearing with the cooperation and
consent of Mr. Hagg to “avoid just this kind of situation.” SR 98-99. As a result,

the McFarlands were given a “full calendar month to prepare for the hearing™ and



yet only asked for a continuance after the SDCIL. § 15-6-56(c)(2) deadline had
passed. SR 98-99.

Two days later, on September 20, 2023, Mr. Hagg submitted an Affidavit in
Support of Motion for Continuance and Initial Response to Plaintiffs’ Motion for
Partial Summary Judgment and in Response to Plaintiffs Objection. SR 104-110.
Such supporting Affidavit referenced SDCL § 15-6-56(f) and extended the
continuance request to at least sixty days for discovery. SR 104-105. This
Affidavit was filed nearly a week after the SDCL § 15-6-56(c)(2) deadline and no
SDCL § 15-6-56(f) motion was made prior to the § 15-6-56(c)(2) deadline. In
fact, no SDCL § 15-6-56(1) motion was made at all; it was merely mentioned in an
Affidavit and was never noticed for hearing. As the Circuit Court was informed at
the Rule 60(b) hearing, if a SDCL § 15-6-56(f) motion had been properly
submitted, the Coyles would have contested it on the grounds that all the necessary
facts were already in the record.

Also filed on September 20, 2023, was a supporting Affidavii of Kenneth
McFarland which alleged various factual questions were at issue. SR 101-103.
Again, Mr. McFarland’s supporting Affidavit was filed nearly a week after the
SDCL § 15-6-56(c)(2) deadline had passed.

Later on September 20, 2023, the Coyles filed an Objection fo Defendants’
Affidaviis in Support of Motion for Continuance. SR 114-117. Such Objection fo
Defendants’ Affidavits in Support of Motion for Continuance reminded the court

the “clear statutory deadline has passed” and alleged the “Defendants appear to be



concocting after the fact reasons for continuing a hearing when in fact Detendants
simply missed the clear filing deadline.” SR 114-113. The Objection io
Defendants’ Affidavits in Support of Motion for Continuance also argued the
doctrine of laches precluded a continuance because “Defendants have engaged in
unreasonable delay and did not seek any relief until atter the deadline had passed.”
SR 116. The Objection to Defendants’ Affidavits in Support of Motion for
Continuance also addressed the SDCL § 15-6-56(1) reference and substantive
allegations made in Mr. Hagg’s Affidavit in Support of Motion for Continuance
and Initial Response to Plaintiffs ' Motion for Partial Summary Judgment and in
Response fo Plaintiffs Objection by stressing that none of the facts Mr. Hagg
alleged to need to investigate would affect the outcome of the Summary Judgment
in any case. SR 115.

Having considered all the pleadings and the arguments advanced therein
(i.e., the original Motion for Continuance, the Coyle’s Objection thereto, Mr.
Hagg’s and Mr. McFarland’s Affidaviis, and the Coyle’s Objection thereto), the
Circuit Court denied the Motion for Continuance in an email dated September 21,
2023, for “all the reasons set forth by Plaintifts in their objections.” SR 118. As
noted, such reasons included the need to resolve the protection order against
Plaintift/ Appellee Abbey Coyle and the fact that the facts allegedly sought by Mr.

Hagg would not atfect the outcome of the Summary Judgment.



Prior to making its decision, the Circuit Court gave each party the
opportunity to brief the matter before making a decision on the Mofion for
Continuance.

Four days later, on September 25, 2023 — eleven days after the SDCL § 15-
6-56(c)(2) deadline had passed — the McFarlands finally filed an untimely response
to the Statement of Material FFacts (SR 131-134) along with a supporting Response
to Plaintiff’s Brief in Support of Motion for Partial Summary Judgment and
Motion to Reconsider Motion for Continuance and Motion to Deny Plaintiffs
Request For Protective Objection to Submission of Evidence by Defendants (SR
120-130). Concurrently, Mr. Hagg also served Subpoenas on two individuals
which directed them to appear at the September 28, 2023, hearing, even though the
hearing was on a summary judgment motion. SR 135-136.

On September 26, 2023, the Covles filed an Objection to Defendants’
Response to Plaintiff’s Brief . . . and Motion to Reconsider which again noted all
the facts in the Stafemeni of Material Facts had already been admitted and argued
that any type of 60(b) relief was inappropriate. SR 142-143. The Coyles also filed
a Motion asking the Court to quash Mr. Hagg’s Subpoenas on the grounds they
were improper. SR 140-141. Lastly, the Coyles filed a Renewed Profective
Qbjection to Submission of Evidence by Defendanis which reviewed for the Circuit
Court in detail why they were entitled to all the relief requested in the Motion for

Partial Summary Judgment. SR 137-139.



At the hearing on September 28, 2023, the attorneys for the Coyles and the
McFarlands each presented arguments. Among other things, the Coyles” attormey
stressed the need to resolve the protection order against Plaintiff/Appellee Abbey
Coyle. SR 578. Mr. Hagg argued that the remedy sought should not be granted
because the Coyles failed to “establish that intent of the McFarlands to trespass
existed.” SR 582. After quashing Mr. Hagg’s Subpoenas (SR 148), the Court
granted the Mofion for Partial Summary Judgment because all “facts set forth in
Plaintift’s Statement of Material Facts dated August 24, 2023, have been admitted
by the Defendants.” SR 149-150.

After retaining new counsel, the McFarlands filed a Motion for Relief from
Order Pursuant to SDCL §15-6-60(b) and/or Mofion for Reconsideration. SR
162-175. On November 16, 2023, the Covles filed a Brief in Objection thereto,
which argued that the McFarlands were not entitled to the “extraordinary remedy”
requested because the required elements had not been demonstrated. SR 178-181.
The Brief in Objection also noted the Circuit Court had carefully reviewed the
various pleadings submitted in favor of and in opposition to a continuance and was
“fully aware of the situation at the time.” SR 178. Further, no request for
continuance or Rule 56(f) was made until after the SDCIL. § 15-6-56(c)(2) deadline
had passed, and all the facts set forth in Plaintiff’s Siatement of Material FFacis had
been admitted. SR 179.

At the hearing on December 11, 2023, the Circuit Court denied the AMotion

for Relief from Ovrder Pursuant to SDCL §15-6-60(b) and or Motion for
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Reconsideration. SR 195, 593-597. In denying the Moftion for Relief from Order
Pursuant to SDCL §15-6-60(b) and’or Molion for Reconsideration. Judge Day
noted the fact Mr. Hagg attempted to subpoena witnesses for a hearing on a
summary judgment motion was of concern to him. SR 577.

Following a September 9, 2024, court trial, the Circuit Court entered
Findings of Fact and Conclusions of Law and a Final Judgment and Order on
September 9, 2024. SR 501-503. The Notice of Entry thereof was served on
September 10, 2024. SR 508.

STANDARD OF REVIEW

This Court reviews a “circuit court’s decision on a motion for summary
judgment under the de novo standard of review.” Geidel v. De Smet Farm Mul.
Ins. Co. of 5.D.,2019 SD 20, ¥7. “Summary judgment is appropriate “if the
pleadings, depositions, answers to interrogatories, and admissions on file, together
with the affidavits, if any, show that there is no genuine issue as to any material
fact and that the moving party 1s entitled to a judgment as a matter of law.”” Id.
(quoting SDCL §13-6-56(¢)).

A circuit court’s decision to grant or deny a request for continuance under Rule
56(f) or an enlargement of time under Rule 6(b) is reviewed for an abuse of
discretion. Davies v. GPHC, LLC, 2022 SD 55, 951. The trial court’s exercise of
discretion “must have a sound basis 1n the evidence presented.” Afiller v.
Jacobsen, 2006 SD 33, 918, 714 N.W.2d 69, 76 (citations omitted). “An abuse of

discretion occurs when discretion 1s exercised to an end or purpose not justified by,
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and clearly against, reason and evidence.” Id. An abuse of discretion is “a
fundamental error of judgment, a choice outside the range of permissible choices, a

decision, which, on full consideration, 1s arbitrary or unreasonable.” Supreme

Pork, Inc. v. Master Blaster, Inc., 2009 SD 20, 957, 764 N.-W.2d 474, 490.

ARGUMENT

1. THE CIRCUIT COURT DID NOT ERR IN GRANTING COYLE’S
MOTION FOR PARTIAL SUMMARY JUDGMENT.

a. The Circuit Court Did Not Abuse its Discretion in Denying
McFarland’s Motion for Continuance Under Rule 56(1).

A circuit court’s decision to grant or deny a request for continuance under
Rule 56(f) or an enlargement of time under Rule 6(b) is reviewed for an abuse of
discretion. Davies v. GPHC, LLC, 2022 8D 55, 451, South Dakoia Public
Assurance Alliance v. McGuire, 2018 SD 75, Y8, 919 N.W.2d 745, 746. “An abuse
of discretion occurs when discretion 1s exercised to an end or purpose not justified
by, and clearly against, reason and evidence.” Id. An abuse of discretion is “a
fundamental error of judgment, a choice outside the range of permissible choices, a
decision, which, on full consideration, is arbitrary or unreasonable.” Supreme
Pork, Inc. v. Master Blaster, Inc., 2009 SD 20, 9 57.

In the present case, in making its decision to deny the Motion tor
Continuance, the Circuit Court noted that it considered Appellee’s Profeciive
Objection to Submission of Evidence by Defendants, Appellants’ Defendants
Motion for Continuance along with two Affidaviis in Support of Mofon for

Continuance, Appellees’ Objection to Defendants Motion for Continuance, and
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Appellees’ Objection to Defendants’ Affidavits in Support of Motion for
Continuance. In total, these pleadings take up 23 pages of the Settled Record. In
response to all of this, the Court stated 1n its September 21, 2023, email: “I have
reviewed the pleadings including Defendant’s Affidavit and the two objections by
the Plaintiff. For all the reasons set forth by Plaintiffs in their objections T am
denying the Defendants’ Motion to Continue.” SR 118. Therefore, although briel
in its language denying the Motion to Continue, the Circuit Court made it clear that
it had fully considered all arguments of counsel, including arguments by counsel
related to the underlying facts and the proper application of Rule 56(t). Appellants
argue that the Circuit Court failed to engage in an analysis of the application of
Rule 56(f), but in fact, Appellants simply do not like the result of the Circuit
Court’s 56(f) analysis.

As Appellants note on page 16 of their Appellants” Brief, a party seeking a
continuance under Rule 56(f) must “show how further discovery will defeat the
motion for summary judgment.” Davies, at 951. To make this showing, an atfidavit
must identify:

the probable facts not available and what steps have been taken to obtain

those facts, how additional time will enable the nonmovant to rebut the

movant’s allegations of no genuine issue of material fact, and why facts
precluding summary judgment cannot be presented at the time of the
affidavit.
1d In their Affidavits, Appellants failed to meet this burden and requirement of
Rule 56(f). The underlying dispute between the parties involves whether the

Walworth Street right-of-way continued along the entire southeast boundary of the
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McFarland’s lot. In their Affidavits in Support of Motion for Continuance,
Appellants mentioned that they needed more time to pursue a claim against
Stewart Title Guaranty Company for apparently failing to inform Appellants of the
correct location of the property boundary. SR 101, 106. However, even if the
Circuit Court had granted the continuance to allow Appellant to pursue such
proposed indemnification claim, the result of this ¢claim would not have impacted
the outcome of the trespass action. Meaning, the Circuit Court correctly found that
no material facts would have been impacted by the outcome of such
indemnification claim. Further, the pursuit of a claim against the Sewart Title
Guaranty Company or anyone else was not a matter of Appellants’ requesting to
conduct additional discovery, and Appellants were (and presumably still are) free
to pursue such claim at any time irrespective of the outcome of the present case.

Further, Appellants” arguments in claiming that the Circuit Court erred in
refusing to grant a continuance in the trespass action demonstrate that the
Appellants misunderstand and have misapplied the elements of civil trespass. As
noted in their Complaint, Appellees brought a cause of action for civil trespass,
which this Court has defined as:

One who intentionally and without a consensual or other privilege

(a) enters land in possession of another or any part thercof or causes a thing

or third person so to do, or

(b) remains thereon is liable as a trespasser to the other irrespective of

whether harm 1s thereby caused to any of his legally protected interests.
Benson v. State, 2006 S.D. 8 74 (citing Restatement (Second) of Torts § 158).

Appellants have mistakenly interpreted the “intent” element of civil trespass to
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mean that Appellants would be absolved of liability if they can show that they

entered and remained upon Appellees’ property under a mistaken belief that the

that the Walworth Street right-of-way continued along the entire southeast

boundary of the McFarland’s lot.

However, pursuant to the Restatement (Second) of Torts (which has been

cited and relied upon by this Court) intrusions under mistake do not absolve a

tortfeasor of liability. Pursuant to the Restatement (Second) of Torts § 164:

One who intentionally enters land in the possession of another is subject to
liability to the possessor of the land as a trespasser, although he acts under a
mistaken beliet of law or fact, however reasonable. not induced by the
conduct of the possessor, that he

(a) 1s in possession of the land or entitled to it, or

(b) has the consent of the possessor or of a third person who has the power
to give consent on the possessor's behalf, or

(c) has some other privilege to enter or remain on the land.

Further, in comment a. to § 164, the Restatement (Second) of Torts goes on to

state:

a. In order to be liable for a trespass on land under the rule stated in § 138, it
1s necessary only that the actor intentionally be upon any part of the land in
question. It is not necessary that he intend to invade the possessor's interest
in the exclusive possession of his land and, therefore, that he know his entry
to be an mtrusion. If the actor 1s and intends to be upon the particular piece
of land in question, it is immaterial that he honestly and reasonably believes
that he has the consent of the lawful possessor to enter, or, indeed, that he
himself is its possessor.

Therefore. the information sought by Appellants to justity their Motion for

Continuance was based upon an incorrect interpretation of civil trespass. The

Circuit Court’s denial of such Motion for Continuance was correct, and well within

the Circuit Court’s discretion. As stated above, Appellants must show that the
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Circuit Court’s decision to deny the Motion for Continuance was “a fundamental
error of judgment. a choice outside the range of permissible choices, a decision,
which, on full consideration, 1s arbitrary or unreasonable.” Supreme Pork, Inc. v.
Master Blaster, Inc., 2009 SD 20, 9 57. Here, the Circuit Court’s decision was
reasonable and well-considered based on several pleadings. and should be upheld
by this Court.

b. The Circuit Court Did Not Abuse its Discretion by Not Conducting

an Excusable Neglect Analysis Under Rule 6(b).
Pursuant to SDCIL. § 15-6-6(b) (referred to as Rule 6(b) herein):

When by this chapter or by a notice given thereunder or by an order of court

an act is required or allowed to be done at or within a specitied time, the

court for cause shown may at any time n its discretion:

(1) With or without motion or notice order the period enlarged if request

therefor 1s made before the expiration of the period originally prescribed or

as extended by a previous order; or

(2) Upon motion made after the expiration of the specitied period permit the

act to be done where the failure to act was the result of excusable neglect

but it may not extend the time for taking any action under §§ 15-6-50(b),
15-6-59(b) and (d), and 15-6-60(b), except to the extent and under the
conditions stated in them.

Although the decision as to whether a Circuit Court should undergo analysis
and make a decision pursuant to SDCL §15-6-6(b) is clearly discretionary,
Appellants seem to claim that this analysis 1s mandatory (even when, as here,
Appellant made no affirmative motion under Rule 6(b) prior to the Circuit Court’s

decision). The Circuit Court did not err by tailing to perform an explicit analysis of

Rule 6(b) on its own motion.
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Even if the Circuit Court had performed an explicit analysis pursuant Rule
6(b), the Circuit Court would have come to the same conclusion. On Page 28 of
their Appellants’ Brief, Appellants incorrectly stated “[f]urthermore, there would
be no prejudice to Coyle if the matter were delayed to allow the parties to conduct
discovery and take the normal course of any litigation.” However, Appellees
would have been prejudiced by the delay of this matter. As shown i the record,
there were protection order proceedings between the parties related to the real
property at issue in TPO File No. 09TPO23000037. Appellant Kelli J. McFarland
petitioned for a permanent protection order against Appellee Abbey Coyle, and
was ultimately successful in obtaining a Permanent Order for Protection (SR 111-
113). In essence, due to Appellants” allegation that the Walworth Street right-of-
way continued along the entire southeast boundary of the McFarland’s lot,
Magistrate Judge Francy Foral entered a protection order against Plaintift/Appellee
Abbey Coyle, which partially prohibited Abbey from accessing and utilizing her
own property. However, Judge Foral explicitly stated in her Permanent Order for
Profection that “[t]his protection order may expire upon the decision of the circuit
court in the civil matter” which was a reference to the trespass action at issue in
this appeal. SR 113.

Therefore. Appellees were in need of a prompt resolution to the civil
trespass action so that they would not be deprived of and barred from utilizing their

own property. In its Order for Partial Summary Judgment, the Circuit Court took
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Judicial Notice of the TPO file, and specitically Ordered that the Permanent Order
Jor Profection be immediately termmated. SR 149-150.
¢. The Circuit Court Did Not Err in Granting Summary Judgment to
Coyle Due to McFarland’s Untimely Response.

On page 31 of their Appellants’ Briet, Appellants’ state that “the circuit
court has determined that McFarland committed the intentional tort of trespass
based solely on their failure to respond to the Statement of Matenal Facts, which
the circuit court found were thus “deemed admitted.”” However, the Circuit Court
did not state that Appellants’ missed deadline pursuant to SDCL § 15-6-56(c)(2)
was the sole reason for its decision. As discussed above, the Circuit Court carefully
considered all of the Appellants® Rule 56(f) arguments as to further information
they wished to gather, and Appellees” responses to those arguments showing that
further information would not change the material tacts at issue regarding the
right-of-way. The Circuit Court allowed both parties to submit lengthy pleadings
regarding both procedure and substance prior to making its decision.

Also, as 1s discussed above, Appellants” misapplication of the “intent”
element of civil trespass led Appellants to seek information that wasn’t material in
the determination of the matter. At the motions hearing on September 28, 2023,
counsel for Appellants frequently misstated the “intent” element of civil trespass.
Mr. Hagg stated “I think we have two parties with clean hands. My clients
certainly do. It was never their intent to try to trespass onto somebody else’s land,

use other people’s land, anything like that.” SR 592. Later, Mr. Hagg stated “[s]o
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that is what will be resolved. And that is what creates a genuine issue as to material
fact. That 1s what goes to the intent of the parties. My clients, again, have clean
hands and no intent to trespass.” SR 593. In closing, Mr. Hagg stated “[m ]y clients,
again, have clean hands and no intent to trespass.” SR 593. As discussed in detail
above, Appellants’ specific intent and alleged mistaken belief that the Walworth
Street right-of-way continued along the entire southeast boundary of the
McFarland’s lot issue 1s of no consequence in an action for civil trespass. It is clear
from Appellants’ counsel’s arguments that Appellants believed that turther
discovery was needed to establish the parties’ intent, and that Appellants’ intent
was a material fact in the trespass action. As discussed above, Appellants” intent as
to the existence or non-existence of a right-of-way 1s irrelevant, and Appellants’
mistake of law should be detrimental to their appeal and request for remand.
Further, at the motions hearing on September 28, 2023, the Circuit Court
first dealt with two Subpoenas that Appellants had issued, which sought to require
testimony of fact witnesses at a non-evidentiary hearing. SR 135, 136. Prior to the
hearing, Appellees appropriately filed a Mofion for Order Quashing Subpoenas
(SR 140-141), which was granted by the Circuit Court’s Order Quashing
Subpoenas (SR 148). At the hearing, the Circuit Court noted that “[i]n all my
vears, | have never had testimony during any type of summary judgment hearing.”
SR 577. The Circuit Court clearly took into account the type of information that

Appellants sought to introduce to defeat Appellees’ Motion for Partial Summary
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Judgment, and also the manner in which Appellants sought to produce such
evidence.

The Circuit Court correctly followed the rules of civil procedure in granting
Appellee’s Motion for Partial Summary Judgment and exercised its available
discretion appropriately.

d. The Circuit Court Did Not Err in Denying McFarland’s Motion for

Reconsideration.

Rule 60(b) is “an extraordinary remedy which should be granted only where
there has heen a showing of exceptional circumstances.” Matter of M. A.C., 512
N.W.2d 152, 134 (S.D. 1994). Thus. a motion under SDCL § 15-6-60(b) “is not a
substitute for an appeal. It does not allow relitigation of i1ssues that have been
resolved by the judgment. Instead, it refers to some change in conditions that
makes continued enforcement inequitable.” Rabo Agrifinance, Inc. v. Rock Creek
Farms, 2013 §.D. 64,9 14 (internal citations and quotations omitted).

The decision “to grant or deny a Rule 60(b) motion rests within the sound
discretion of the trial court and will not be disturbed on appeal except for abuse.
The term abuse of discretion refers to a discretion exercised to an end or purpose
not justitied by, and clearly against, reason and evidence. The test when reviewing
matters involving judicial discretion 1s whether we believe a judicial mind, in view
of the law and the circumstances, could reasonably have reached the conclusion.”
Hrachovec v. Kaarup, 516 N'W.2d 309, 311 (S.D. 1994) (internal citations and

quotations omitted).
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In the present case, Appellants argue that the Circuit Court’s decision was
based entirely on Mr. Hagg’s missed summary judgment deadline. In fact, in
Appellants’ Reply in Support of Motion for Relief from Order Pursuant to SDCL §
15-6-60(b) and/or Motion for Consideration, they sought to distinguish between
Mr. Hagg’s mistake of missing a filing deadline, and a mistake of law, which
Appellants admit “can never constitute ‘excusable neglect.”” SR 185. However, as
discussed in detail above, Appellants didd make a mistake of law as to the core
elements of civil trespass and a primary argument in favor of the continuance was
predicated on this mistake ot law. Through all of their pleadings, affidavits, and
other filings. Appellants insist that they should have been allowed to present
evidence as to their good faith belief that the Walworth Street right-of-way
continued along the entire southeast boundary of the McFarland’s lot. However,
such information is irrelevant in a determination of civil trespass, and the Circuit
Court correctly disallowed such a meritless defense to continue.

In the present case. the Circuit Court acted well within 1ts broad discretion
to deny Appellants” Mofion for Relief from Order Pursuant to SDCL § 15-6-60(b)
and’or Motion for Consideration.

2, THE CIRCUIT COURT DID NOT ERR IN DETERMINING THAT
MCFARLAND WAS TRESPASSING UPON COYLE’S PROPERTY.

Appellants argue that this case should be remanded back to the Circuit
Court to allow Appellants an opportunity to conduct more discovery. However, the

information that Appellants seek to produce in discovery will not change the
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ultimate outcome of the present case. On page 33 of their Brief, Appellants state
that
... McFarland had been deprived of any opportunity to discover facts that
would tend to disprove any of the material facts that were deemed admitted.
However, McFarland maintains that they have always acted in good faith
and on a reasonable belief that Walworth Street extended, or was intended
to be extended, along their entire Lot 25A.”
Appellants believe that if this case 1s remanded and they are allowed to produce
evidence regarding their state of mind, the outcome of this case will change.
However, Appellants state of mind while trespassing on Appellees land is
irrelevant, and is not a material fact in an action for civil trespass.
The Circuit Court did not err in determining that McFarland was

trespassing, and the Circuit Court’s decision should be allowed to stand.

CONCLUSION

To succeed on appeal, Appellant must show that the Circuit Court abused
its discretion in either failing to grant a continuance under Rule 36(1), failing to
conduct an excusable neglect analysis under Rule 6(b), or failing to grant a Motion
for Reconsideration under Rule 60(b). As shown in this Appellees” Brief, the
Circuit Court acted well within its discretion, and its sound judgment should not be
overturned. As discussed in this Appellees’ Briel, Appellants’ request for a remand
1s not warranted and 1s not in the interest of judicial economy, as Appellants
misunderstand the intent element of civil trespass and will therefore be
unsuccesstul if this case is remanded back to the Circuit Court. Appellees

respectfully ask this Court to Affirm the Circuit Court’s decision.
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Dated February 13, 2025
NIES KARRAS & SKJOLDAL, P.C.

By: _/s/ Eric John Nies
Eric John Nies
Attorneys for Appellees
PO Box 759
Spearfish, SD 57783
(605)642-2757
erici@spearfishlaw.com

ORAL ARGUMENT IS HEREBY RESPECTFULLY REQUESTED

CERTIFICATE OF COMPLIANCE

Pursuant to SDCL § 15-26A-66, Eric John Nies, counsel for Appellees does
hereby submit the following:

The foregoing brief is 24 total pages in length. It is typed in proportionally
spaced typelace in Times New Roman 13 point. The word processor used to
prepare this brief indicates that there are 5,016 words in the body of the Brief
(excluding the cover page. Table of Contents, Table of Authorities, Certificate of
Service, and Certificate of Compliance). This brief complies with the length
requirements of SDCL §15-26A-66.
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Argument

1. The Circuit Court Erred in Granting Coyle’s Motion for
Partial Summary Judgment.

a. The Circuit Court Abused its Discretion in Denying
McFarland’s Motion for Continuance Under Rule 56(f).

In defending the circuit court’s ruling, Coyle argues that the circuit court’s
cursory statement in its September 21, 2023 e-mail (“For all the reasons set forth
by Plaintiffs in their objections, I am denying the Defendants’ Motion to
Continue.”) is sufficient to establish that the court engaged in the requisite 56(f)
analysis. Appellee’s Briefat 12-13. Even if this sentence was sufficient, Coyle’s
argument fails because the various objections they filed were not premised upon -

and did not even include - a Rule 56(f) analysis.

Coyle filed three Objections prior to September 21, 2023. The first was filed
on September 15 - one day after McFarland’s response to the summary judgment
motion was due. In this Objection, Coyle argued that because McFarland had not
timely filed a response to the Statement of Material Facts, all of the facts contained
therein “are deemed admitted” pursuant to SDCL §15-6-56{(c)(3). SR 94 at qq 4-
5, 7. 'This Objection contains no reference to, or analysis of, the Rule 56(f) factors
set forth by the South Dakota Supreme Court. Dayies v. GPHC, LLC, 2022 SD
55, 980 N.W.2d 251; Stern Oil Co. ». Border States Paving, Inc., 2014 SD 28, 848
N.W.2d 273; Betty Jean Strom Trust v. SCS Carbon Transport, LLC, 2024 SD 48,

11 N.W.3d 71; Dakota Industries, Inc. . Cabela’s Com., Inc., 2009 SD 39, 766



N.W.2d 510; Harvieux ». Progressive Northern Ins. Co., 2018 SD 52,915 N.W.2d

697; Gores v. Miller, 2016 SD 9, 875 N.W.2d 34.

The second was filed on September 18, after McFarland filed a Motion for
Continuance. In this Objection, Coyle argued that “time is ... of the essence”
because Coyle was “restricted from accessing and utilizing a portion of their own
property” due to the Protection Order entered in another case by Judge Foral.!
Coyle further argued that the hearing was scheduled on August 28 with the
consent of Attorney Hagg, and he thus had three weeks? to request a continuance.
Finally, Coyle maintained it would be “inequitable and unjust” for the hearing to
be continued. SR 98 at q9 2-6. This Objection contains no reference to, or
analysis of, the Rule 56(f) factors required under South Dakota law. See Dapies,

Stern Oil, Strom, Dakota Industries, Harvieux, and Gores, supra.

"The third Objection was filed on September 20, after McFarland submitted
several affidavits in support of the continuance request. In this filing, Coyle argued
that McFarland had not demonstrated good cause under SDCL §15-11-4. Coyle

accused McFarland of “concocting after the fact reasons for” seeking a

' As referenced in the opening brief, the property in question is a portion of McFarland’s
driveway. At no time has Coyle ever articulated how they would utilize that property,
why there was an urgency with respect to their intended utilization, or how, specifically,
they were being prejudiced by their inability to access it.

*In fact, Hagg’s deadline to respond to the motion (Sept. 14, 2023) was two weeks and
three days after the hearing was scheduled.



continuance. Coyle resisted McFarland’s contention that they needed additional
time to file a claim with Stewart Title, arguing that this was not “reasonable or
good faith” because the claim could have been filed earlier, and that it would be
irrelevant to the outcome of the litigation. Finally, Coyle also argued that “[i]n
response to the SDCL §15-6-56(f) reference, the Court has the obligation to make
an ‘order as is just’ in the circumstances.”® Coyle argued that because the
complaint had been filed more than 100 days prior and the summary judgment
hearing was scheduled “over three weeks” earlier (which, as set forth above, is
untrue), it was “unjust” to allow McFarland to “sit on their rights” and the
doctrine of laches justified the granting of a continuance. SR 114-116. This
Objection touches upon one - but only one - of the categories of information that
Attorney Hagg’s affidavit identified as being essential to justify McFarland’s
position. It did not respond to the several other categories of information noted by
Attorney Hagg and Mr. McFarland in their affidavits. This Objection contains no
reference to, or analysis of] the Rule 56(f) factors. See Davies, Stern Oil, Strom,

Dakota Industries, Harvieux, and Gores.

Therefore, the circuit court’s reference to Coyle’s objections does not atone for
its failure to conduct its own legal and factual analysis under Rule 56(f). As set

forth in the opening brief, analysis of the applicable factors would have strongly

* The Objection contained no discussion of the Rule 56(f) factors.



favored McFarland and compelled a grant of the requested continuance. See Strom,
at 42, 11 N.W.2d at 87-88 (circuit courts abused their discretion in denying
motion to continue and prohibiting further discovery). McFarland was entitled to
an opportunity to conduct discovery into the identified relevant areas, including
taking depositions of public officials, and others, to establish irregularities in the
plat application and recording processes with respect to Coyle’s lot, obtaining
sworn statements from (or deposing) James Dacar regarding the Walworth Street
right of way, and obtaining evidence regarding the utilities that were already in

place in the extended portion of Walworth Street.

Coyle also argues that to the extent McFarland was seeking to obtain evidence
to dispel the “intent” element of trespass, such is irrelevant because it would not
be a defense to the trespass action. Appellee’s Brigfat 14-15. Assuming arguendo
Coyle is correct, this is hardly dispositive, as evidence concerning intent or good
faith was but a small portion of McFarland’s reasoning for seeking the continuance.
As is seen in McFarland’s various motions and affidavits, the primary substantive
focus was establishing that Walworth Street was intended to be extended, that Lot
(Q1 should not have been platted without that extension, and irregularities in the
recording and platting process are what allowed Lot Q1 to be sold without the
Walworth Street extension. SR 100-103, 104-113, 120-130, 131-134; App. 12-15,

23-32, 33-36, 37-47.



Rule 56(f) contains no timeframe for seeking a continuance. Yet, the circuit
court relied heavily on the fact that the request was not made within the 14-day
response period. H'T at 22:1-5 (9/28/23). See Davies, at 52-54, 980 N.W.2d at
265 (upholding denial of 56(f) continuance, but not mentioning timeliness as a

concern, even though it was filed just “several days prior to” the hearing).

It was indeed an abuse of discretion for the circuit court to deny the 56(f)
continuance, before any discovery had been conducted and less than four (4)
months after the suit had been commenced. Donald Bucklin Const. v. McCormick
Const. Co., 2013 SD 57, 835 N.W.2d 862 (reversing grant of summary judgment

when parties had not started discovery and affidavits established disputed facts).

b. Alternatively, the Circuit Court Abused its Discretion
by Not Conducting an Excusable Neglect Analysis
Under Rule 6(b).

Coyle’s brief does not address the matter of excusable neglect. Appellee’s Brief
at 16-18. This is likely because it cannot be reasonably disputed that Hagg’s
neglect in missing the filing deadline was, indeed, excusable under well established
case law. Donald Bucklin Const., at Y32, 835 N.W.2d at 870; South Dakota Public

Assurance Allzance v. McGuire, 2018 SD 75,919 N.W.2d 745.

Instead, Coyle only argues the issue of prejudice, claiming that the existence of
the protection order that “partially prohibited Abbey from accessing and utilizing

her own property” rendered Coyle in “need of a prompt resolution to the civil



trespass action.” Appellee’s Briefat 17. But again, Coyle did not - and has never -
articulated what specific harm had befallen them due to their inability to access and
utilize a small portion of McFarland’s driveway. McFarland does not dispute that
the general inability to access property is damaging, but nothing about this case is
exceptional or extreme in terms of Coyle’s lack of access to the property in
question. In fact, this case is quite the opposite - the portion of McFarland’s
driveway was not even meaningfully usable to Coyle. Coyle has never alleged that
the property in question was necessary for them to access their property, to reach

their home, or to otherwise enjoy their property rights.

Coyle’s threadbare assertion that they are prejudiced due to lack of access to,
or utilization of| the property in question is insufficient to establish prejudice under
Rule 6(b). Indeed, Coyle’s admission at trial that they were not seeking damages

because they had only sustained nominal damages from the trespass belies their

strident claims of prejudice. TT at 2:12-3:11 (9/3/24); SR 536-37.

c. The Circuit Court Erred in Granting Summary
Judgment to Coyle Based Solely on McFarland’s
Untimely Response.

Contrary to Coyle’s argument, the circuit court’s sole basis for granting the
summary judgment was indeed because Coyle’s Statement of Material Facts were
deemed admitted. Appellec’s Brigfat 18. "This much is clear from the court’s

Order for Partial Summary Judgment, Paragraph 1: “All facts set forth in



Plaintiff”s Statement of Material Facts dated August 24, 2023 have been admitted
by the Defendants.” SR 149; App. 1.* Itisalso clear in reviewing the transcript
from the hearing, wherein the Court recited all of the facts upon which it was
issuing its ruling - and noting that each and every one of them was “deemed
admitted.” HT at 22:6-24:11 (9/28/23). Most importantly, however, was the

following statement of the circuit court:

So the Court finds that the -- there are -- based upon the admission of
the undisputed facts by the Defendants on their failure to comply with
Rule 56(c), that there are no genuine issues of material fact, and
that Plaintiffs are entitled to partial summary judgment as a matter
of law, as pled in their motion.

HT 24:16-21 (9/28/23) (emphasis added).

Coyle’s focus on Hagg’s comments about the “intent” element of trespass at
the hearing is misplaced. None of those statements about McFarland’s “good
faith” or “clean hands” were even part of the circuit court’s decision, because it
had already deemed the Statement of Material Facts to be “admitted.” Indeed, at
the hearing, when Hagg tried to comment on the substantive issues of the
boundary dispute, the circuit court cut him off, stating, “Mr. Hagg, I guess, my

question is talk to me about why partial summary judgment shouldn’t be granted

“The circuit court’s ruling that was based on “all the reasons set forth by Plaintiffs in
their objections” was its ruling denying the continuance - #of the ruling wherein it
granted the Coyle’s motion for summary judgment. SR at 118.



because of the procedural violations under the rule.” HT at 8:3-5 (9/28/23)

(emphasis added).

Thus, Hagg’s comments about intent - or any other substantive matters -
were not relevant. Even if they were, much of his focus was on the platting
process, the SIA, and the fact that Walworth Street was to be extended. HT at
10:8-11:9, 17:1-20:9 (9/28/23). This was evident in Hagg’s comments, and in his
attempt to subpoena two witnesses to the summary judgment hearing, who would
have testified about the intended extension of the Walworth Street right of way
and the expectation that Lot (1 would not have been platted without that

extension. SR at 121; App. at 38.

The record is clear that there are legitimate factual and legal questions
regarding the boundary of Lot 25A and the scope of the Walworth Street right-of-
way. This matter should have been heard on the merits and not disposed of via a
technical, non-jurisdictional mistake. Felocity Investments, LLC v. Dybvig
Installations, Inc., 2013 SD 41, 833 N.W.2d 41 (reiterating the Court’s preference
that “matters be resolved on their merits” and noting the multitude of “actual

questions and resolved legal issues” when reversing circuit court).



d. The Circuit Court Erred in Denying McFarland’s
Motion for Reconsideration.

Coyle argues that Hagg’s “mistake of law” as to the “core elements of civil
trespass” justifies the circuit court’s denial of the motion for reconsideration.

This 1s nonsensical.

'The mistake that resulted in the statement of facts being deemed admitted -
which, in turn, led to the grant of summary judgment - was the missed deadline.
The missed deadline was not a mistake of law, i.e., Hagg did not misunderstand or
miscomprehend a statute or legal rule. Instead, due to significant stress in his
personal life, he mistakenly missed a briefing and response deadline. Action
Carrier, Inc. v. United Nat. Ins. Co., 2005 S.D. 57, 14, 697 N.W.2d 387, 391
(citations omitted) (excusable neglect when attorney missed filing deadline by

several months in the wake of 9/11).

Once the deadline was missed, McFarland was forced to try to correct the
mistake by seeking a continuance and, later, by seeking reconsideration of the grant
of summary judgment. Throughout that process, McFarland was obligated to
explain what additional facts were needed through discovery, and how those facts
impacted the legal issues in the case. One of many additional facts articulated by
McFarland and his counsel, Hagg, was that concerning McFarland’s “good faith.”

Even if McFarland’s good faith is not relevant to the legal issues, however, this

O



does not render his continuance unwarranted. As discussed above, there are

several other factual and legal issues that need to be explored in discovery.

Neither Rule 56(f) nor Rule 6(b) require a continuance request to be made
before a filing deadline. And the law is clear that Hagg’s conduct constitutes
excusable neglect. The neglect at issue must be such that would cause a
“reasonably prudent person under similar circumstances to act similarly.” Being
blindsided by a divorce action initiated by your wife, only to learn shortly thereafter
that she has been having an aftair with a long-time family friend, is undoubtedly
one of the most psychologically and emotionally stressful events that a person can
endure. It would be devastating to most people. It is not unreasonable to believe
that most prudent people under similar circumstances would have acted similarly,
in that the emotional upheaval plaguing their personal life would likely spill over

into their professional obligations.

The circuit court’s failure to recognize either of these is clearly erroneous and

constitutes an abuse of discretion.

2. The Circuit Court Erred in Determining that McFarland was
Trespassing upon Coyle’s Property.

Again, Coyle focuses only on the “intent” issue, but ignores all of the other

factual and legal issues that exist in this case concerning the boundaries of Lot 25A

10



and the Walworth Street right of way.® This is not surprising, because the

existence of those issues is fatal to Coyle’s position.

The circuit court erred when it prematurely granted summary judgment. This
decision was improperly based on its determination that Coyle’s statement of
material facts should be “deemed admitted” due to Hagg’s failure to timely
respond to the summary judgment filings. This case was not ripe for summary
judgment, and the final judgment was erroneously premised on the summary

judgment ruling.

Conclusion

The circuit court abused its discretion in denying McFarland’s requested
continuance in the face of a clear need for additional discovery, significant personal
upheaval in counsel’s life leading to a missed deadline, and the dearth of any actual
showing of prejudice or a need for an irregularly accelerated timetable. It was
tantamount to a “gotcha” game, without any regard for counsel as a human being

or the pursuit of truth and a merit-based resolution of claims. The circuit court

* McFarland maintains that “their driveway and other areas in question were situated
within the Walworth Street right-of-way, or the setback areas adjacent thereto; and that
irregularities in the platting process and/or the filing of the 2015 SIA resulted in Coyle
purchasing Lot Q1 without notice of the extended nature of Walworth Street.”
Appellant’s Brief at 35. McFarland maintains that there is a genuine issue of material fact
as to the Walworth Street boundary.

11



erred yet again when it was presented with an opportunity to rectify that error, but

instead denied the motion for reconsideration.

The Final Judgment and Order, and the faulty Order for Partial Summary
Judgment upon which it is based, should be vacated and this case remanded to the
circuit court to allow the parties an opportunity to conduct discovery and

otherwise try this case in the manner contemplated by the rules of civil procedure.

Respectfully submitted this 1* day of April, 2025.

BANGS, MCCULLEN, BUTLER,
FOYE & SIMMONS, L.L.P.

BY: _ /5 Sarah Barow Howy
SARAH BARON HOUY
MATTHEW J. LUCKLUM
333 W. Blvd., Suite 400, PO Box 2670
Rapid City, SD 57709-2670
Telephone: (605) 343-1040
sarah@bangsmccullen.com
mlucklum@bangsmccullen.com
ATTORNEYS FOR APPELLANTS KENNETH
MCFARLAND AND KELLI MCFARLAND
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