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Preliminary Statement 

Jeremy and Abbey Coyle ("Coyle") initiated this trespass action in June of 

2023 against Kenny and Kelli McFarland ("McFarland"). Less than 3 months 

later, and before any discovery was conducted, Coyle moved for partial summary 

judgment on the issue ofliability. McFarland's attorney, Kent Hagg, did not 

timely respond to the motion. Immediately upon realizing this, Hagg filed a Motion 

for Continuance, invoking Rule 56(f) and seeking an extension on his time to 

respond to the motion. Hagg also notified the circuit court and opposing counsel 

that significant personal trauma caused him to miss the filing deadline. The circuit 

court denied the continuance, found that McFarland's failure to timely respond to 

the motion resulted in all ofCoyle's material facts being deemed "admitted," and 

granted Coyle's motion for summary judgment. 

In this appeal, McFarland maintains the circuit court abused its discretion by 

denying the continuance in light of 1) the circumstances surrounding Hagg missing 

the motion response deadline, 2) the parties' sharp factual and legal dispute over 

the boundaries in question, 3) no discovery being conducted whatsoever, and 4) 

the final result being a decision not based on the merits. 

References to the record are designated as "SR" followed by the appropriate 

page number. References to McFarland's Appendix are designated as "App." 

followed by the appropriate page number. References to transcripts are designated 
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as HT or TT followed by the appropriate page and line numbers and the hearing 

date. 

Jurisdictional Statement 

On October 2, 2023, the circuit court entered its Order for Partial Summary 

Judgment. App. 1-2; SR 149-150. On December 19, 2023, the circuit court 

entered its Order Denying Motion for Relief from Order Pursuant to SDCL §15-6-

60(b) and/or for Reconsideration. App. 3; SR 195. On September 9, 2024, the 

circuit court entered its Final Judgment and Order and Findings of Fact and 

Conclusions of Law. App. 4, 5-6; SR 503, 501-502. Notice of Entry of the Final 

Judgment and Order and Findings of Fact and Conclusions of Law was served on 

September 10, 2024. SR 508. McFarland's Notice of Appeal was filed on 

October 9, 2024. SR 510-511. This Court has jurisdiction pursuant to SDCL §15-

26A-3. 
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Statement of the Issues 

la. Did the Circuit Court Abuse its Discretion in Denying McFarland's 
Motion for Continuance Under Rule 56(f)? 

The circuit court denied McFarland,s motion for continuance without 
conducting a Rule 56(£) analysis. 

Most Relevant Authority: 

Betty Jean Strom Trustv. SGS Carbon Transport, LLC, 2024 SD 48, 11 
N.W.3d 71. 
Davies v. GPH½ LL½ 2022 SD 55,980 N.W.2d 251. 
Stern Oil Co. v. Border States Paving, Inc., 2014 SD 28,848 N.W.2d 273. 
SDCL § 15-6-56(£). 

lb. Did the Circuit Court Abuse its Discretion by Not Conducting an 
Excusable Neglect Analysis Under Rule 6(b)? 

The circuit court denied the request for continuance without assessing 
whether Hagg engaged in excusable neglect. 

Most Relevant Authority: 

South Dakota Public Assurance Alliancev. McGuire, 2018 SD 75,919 
N.W.2d 745. 
Donald Bucklin Const. v. McCormick Const. Co., 2013 SD 57,835 N.W.2d 
862. 
Leighton v. Bennett, 2019 SD 19,926 N.W.2d 465. 
SDCL §15-6-6(b). 

le. Did the Circuit Court Err in Granting Summary Judgment to Coyle 
Based Solely on McFarland's Untimely Response? 

The circuit court deemed "admitted" all ofCoyle>s Statement of Material 
Facts and granted summary judgment on that basis. 

Most Relevant Authority: 

Velocity Investments) LLC v. Dybviginstallations) Inc., 2013 SD 41,833 
N.W.2d 41. 
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Upper Plains Contracting Inc. v. PepsiAmericas, 2003 SD 3,656 N.W.2d 323. 

Id. Did the Circuit Court Err in Denying McFarland's Motion for 
Reconsideration? 

The circuit court denied the motion for reconsideration, reasoning that 
"rules are rules." 

Most Relevant Authority: 

GoldPanPartnersJ Inc. v. Madsen, 469 N.W.2d 387 (S.D. 1991). 

2. Did the Circuit Court Err in Determining that McFarland was 
Trespassing upon Coyle's Property? 

The circuit court found McFarland was trespassing based solely on Coyle's 
Statement of Material Facts being deemed admitted. 

Most Relevant Authority: 

DonaldBucklin Const. v. McCormick Const. Co., 2013 SD 57,835 N.W.2d 
862. 

Statement of the Case 

This is an appeal from the Fourth Judicial Circuit, Butte County, South 

Dakota, the Honorable Michael Day. Coyle initiated this action on June 7, 2023 by 

filing a Summons and Complaint. SR 1, 2-10. Coyle's complaint alleged that a 

portion of McFarland's driveway was situated on Coyle's property and, therefore, 

trespassing. SR 3-4. 

On August 24, 2023 - before any discovery was conducted - Coyle moved for 

summary judgment. SR 21-22. On August 28, 2023, Coyle filed a Notice of 

4 



Hearing reflecting a hearing on the motion would be held on September 28, 2023. 

SR 92. McFarland did not file a responsive brief prior to September 14, 2023, 

which was their deadline to do so under Rule 56(c). SDCL §15-6-56(c). 

On September 18, 2023, McFarland filed a motion for continuance, requesting 

the hearing be continued "for approximately 30 days" because "counsel for 

Defendants, due to personal reasons, is unable to timely answer Plaintiffs pleadings 

adequately and has several prior obligations within said time period." SR 96. 

Coyle objected to the motion. SR 98-99. On September 20, 2023, McFarland's 

counsel filed an Affidavit in Support of Motion for Continuance and Initial Response to 

Plaintijfs J Motion for Partial Summary Judgment and in Response to Plaintijfs 

Objection ("Hagg Affidavit"), seeking relief under SDCL § 15-6-56(£). App. 23-

32; SR 104-113. In the Affidavit, counsel referenced Rule 56(£) and requested a 

continuance of "at least" 60 days to "conduct further discovery to support the 

facts of the matter and which will most likely uncover additional facts which will 

rebut Plaintiff's Motion for Partial Summary Judgment." App. 24 at <[13; SR 105. 

The circuit court denied the Motion for Continuance in an email dated 

September 21, 2023. SR 118-119. On September 25, 2023, McFarland filed a 

response to the summary judgment motion and a response to the Statement of 

Undisputed Material Facts. App. 12-15, 37-47; SR 120-130, 131-134. 
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At the hearing on September 28, 2023, the Court granted Coyle's motion for 

summary judgment, finding that the "facts set forth in Plaintiff's Statement of 

Material Facts dated August 24, 2023, have been admitted by the Defendants" by 

virtue of McFarlands' failure to timely respond to the same. HT at 3:2-4 

(9/28/23); SR 153. The Court entered its Order for Partial Summary Judgment on 

October 2, 2023. App 1-2; SR 149-150. 

On September 9, 2024, after holding a court trial wherein no testimony or 

evidence was submitted, the circuit court entered a final order consistent with the 

terms of the Order for Partial Summary Judgment. App. 4; SR 503. Notice of Entry 

was served on September 10, 2024. SR 508. This appeal followed. 

Statement of the Facts 

In 2015, McFarland purchased Lot 25A on Willow Creek Estates Subdivision, 

Belle Fourche, South Dakota. SR 100. Lot 25A is depicted in the 2015 Plat and it 

consists of the previously-platted Lot 25 and a portion of Lot Q. App. 17 at <j[4; 

SR 6-7. When McFarland bought the property, there was a home, garage, and 

driveway on the lot, which had been built in 2013 by the previous owners. SR 484. 

In 2019, Coyle purchased Lot Ql of Willow Creek Estates. SR 3 at <j[l0 . Lot Ql 

is not depicted on the 2015 plat (App. 16-17), but is depicted in the 2019 plat. 

App 18-19; SR 88-89. Lot Ql is essentially the remaining portion of Lot Q, which 
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was never further developed or subdivided by the original developer. Id. This 

resulted in a final plat of the subdivision being issued in 2019. Id. 

Walworth Street, a dedicated 60-foot public right of way, originally ran along 

the southeast boundary of Lot 25. In a 2007 plat, Walworth Street is shown as 

terminating at the southeast border of then-proposed Lot 25. SR 71-73. 

In 2015, when Lot 25A was created, the new plat did not extend Walworth 

Street through the entire southeast border of Lot 25A. However, on August 14, 

2015, a Subdivision Improvements Agreement("2015 SIA") was entered into 

between the City of Belle Fourche and Dacar, Inc. and Todd and Julie Leach as 

owners/developers of Willow Creek Estates Subdivision. App. 20-22; SR 8-10. 

The 2015 SIA states, in relevant part: 

Subdivider, or its successor, must complete the improvements 
detailed in plans prepared by NJS Engineering dated July, 2002 
within the full length of the right-of-way adjacent to the southeast 
boundary of Lots 24 & 25A, Block 1, Willow Creek Estates No. 4 
... prior to or as a condition of approval of any subdivision plat of 
Lot Q of Valley View Addition, City of Belle Fourche . ... 

Id. at pg. 2 (Cj[4) (emphasis added). The 2015 SIA was recorded against Lot 25A 

but not against Q Thus, when Coyle purchased Lot Ql in 2019, they did not have 

record notice of the 2015 SIA. SR 49 at Cj[23. 

McFarland understood the 2015 SIA to mean that Lot Q could not be replatted 

or sold until certain improvements would be made to Walworth Street along the 
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southeast boundary of Lot 25A. As noted on the 2015 plat, the street does not run 

along any boundary of Lot 24, and only covers a portion of the southeast boundary 

of Lot 25A. App. 16-17; SR 6-7. In other words, the language of the 2015 SIA is 

at best, confusing. Nonetheless, McFarland understood it to mean that the right­

of-way would run along the entire boundary of Lot 25A. However, Lot Q was 

replatted into Lot Ql and sold to Coyle without any further improvements to 

Wal worth Street. 

McFarland's driveway is situated, in part, within the setback to the Walworth 

Street right-of-way. The portion in dispute in this appeal sits just northeast of 

what Coyle alleges is the termination of the Walworth Street right-of-way. If the 

right-of-way terminates where Coyle alleges, then a portion of McFarland's 

driveway is within Lot Ql. If, however, the Walworth Street right-of-way extends 

through the entire southeast boundary of Lot 25A, then there is no encroachment 

or trespass. 

Coyle initiated this action by filing a Complainton]une 6, 2023. SR 2-10. 

Attorney Kent Hagg entered an appearance on behalf of McFarland on July 28, 

2023 and filed an Answer on August 9, 2023. SR 15, 17-20. The Answer asserts, 

inter alia, that the Walworth Street right-of-way extends, or should extend, along 

the entire border of McFarland's lot, meaning that the portion of the driveway in 

question is part of the setback to the right-of-way. SR 17-18. 
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Less than one month later, and before any discovery was conducted, Coyle 

moved for summary judgment. SR 21-22. On August 28, 2023, Coyle filed a 

Notice of Hearing reflecting a hearing on the motion would be held on 

September 28, 2023. SR 92. Pursuant to SDCL §15-6-56(c), McFarland's 

response to the motion, "including any response to the movant's statement of 

undisputed material facts," was due to be served no later than September 14, 

2023. McFarland did not timely file or serve a responsive brief, or a response to 

the statement of material facts. 

On September 15, 2023, Coyle filed a Protective Objection to Submission of 

Evidence by Defendants. SR 94-95. In this filing, Coyle sought to prohibit 

McFarland from submitting any opposition to their motion for summary judgment 

and argued that Coyle' s Statement of Material Facts should be deemed admitted. 

Id. 

On September 18, 2023, Hagg filed a Motion for Continuance, requesting the 

hearing be continued "for approximately 30 days" because "counsel for 

Defendants, due to personal reasons, is unable to timely answer Plaintiffs pleadings 

adequately and has several prior obligations within said time period." SR 96. The 

Motion further explained that it was "not made for the purposes of delay and [is] 

made only to adequately represent Defendants in this matter." Id. That same day, 

Coyle filed an objection to the continuance request, claiming they were restricted 

9 



from ''accessing and utilizing a portion of their own property" (presumably 

referring to the portion of McFarland's driveway that Coyle alleged is a trespass). 

SR 98-99. Coyle did not articulate how or why they would utilize said property, 

nor did they explain the existence of any urgency in that regard. Id. The 

remainder of Coyle 's resistance to the continuance related to their desire to have 

this matter heard - apparently as a matter of principle - on the original date of the 

hearing and to prevent McFarland from being able to substantively respond to the 

motion because their statutory deadline to do so had passed. Id. 

On September 20, 2023, Hagg submitted an Affidavit in Support of Motion for 

Continuance and Initial Response to Plaintiffs) Motion for Partial Summary Judgment 

and in Response to Plaintiffs Objection ("Hagg Affidavit"). App. 23-32; SR 104-

113. In the affidavit, Hagg unambiguously invoked SDCL § 15-6-56(f) and sought 

a continuance of "at least" 60 days to "conduct further discovery to support the 

facts of the matter and which will most likely uncover additional facts which will 

rebut Plaintiff's Motion for Partial Summary Judgment." App. 23-24; SR 104-

105. The Hagg Affidavit maintained that a trespass action was not the proper way 

to resolve a boundary dispute, but that a quiet title or declaratory judgment action 

would be a more appropriate mechanism. The Hagg Affidavit also specifically 

identified that the following information, at a minimum, needed to be obtained via 

discovery: 
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• Depositions of public officials and others to demonstrate that the 
plat application and recording processes were not followed. App. 
24 at <[14; SR 105. 

• A transcript of a protection order hearing held with Judge Foral 
in the matter of Kelli McFarland v. Abbey Coyle, 09TPO23-27. 
App. 24-25 at <[JS; SR 105-106. 

• Information to be obtained by Stewart Title Guaranty Company 
in connection with a claim being filed by McFarland. App. 25 at 
<[16; SR 106. 

• Affidavits and depositions to «demonstrate irregularities in the 
process of platting of Lot Ql and provide additional basis upon 
which Defendants' good faith belief is reasonable." App. 25 at 
<[17; SR 106. 

In addition, McFarland submitted theAffidavitofDefendant[Kenneth 

McFarland} in Support of Motion for Continuance, which explained McFarland's 

position that 1) Coyle's lot (Lot Ql) was not properly platted, 2) the Subdivision 

Improvement Agreement mandating the extension of the Walworth Street right­

of-way prior to further plats being approved was not filed against Lot Ql when it 

should have been, and 3) additional evidence needed to be obtained from Stewart 

Title Guaranty Company for the «resolution of this matter." App. 33-36; SR 100-

103. 

In an email dated September 21, 2023, the Court denied McFarland's Motion to 

Continue for «all the reasons set forth by Plaintiffs in their objections." SR 118-

119. On September 25, 2023, Hagg sent an email to the Court and counsel to 

« provide some context to what appears to be my disregard for the required filing" 
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deadlines. SR 173. Attorney Hagg explained that "in 33 years of practice, I have 

not missed a filing deadline. Last June, my wife of 30 years and mother of my four 

grown children asked for a divorce. In July, I discovered that she has been and is 

having an affair with a man who has been a trusted friend of me and my family for 

23 years .... My life has been turned upside-down .... This is no excuse but only a 

reason for falling behind.,, Id. 

On September 25, 2023, McFarland filed a Response to Plaintiffs) Brief in 

Support of Motion for Partial Summary Judgment and Motion to Reconsider Motion for 

Continuance and Motion to Deny Plaintiffs) Request for Protective Objection to 

Submission of Evidence by Defendants ("Response BrieP') and a Response to 

Plaintiffs) Statement of Material Facts, disputing a number of the asserted facts and 

explaining the nature and extent of the legal and factual dispute concerning this 

boundary. App. 1-15, 37-47; SR 120-130, 131-134. Among other things, 

McFarland's Response Brief noted the following: 

James Dacar, an owner of development company Dacar, Inc. and 
member of the Building Committee at the time of approval of 
[the] placement of driveway and home, will testify that a portion 
of the driveway was located in the set-back of the future right-of­
way and would not have been approved if the Committee believed 
any part of the driveway was on the private property of another. 
James Dacar will also testify that at the time of [the] sale of Lot 
25A to McFarlands, it was the intent ofDacar, Inc. to proceed 
with Walworth St. through Lot Ql. In anticipation of the same, 
public utility easements had already been granted and City sewer 
is already installed in the anticipated Walworth Street right-of­
way. 
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App. 38; SR 121 (emphasis added). The brief further noted that "a significant 

amount of discovery has yet to be conducted." Id. Also on September 25, 

McFarland issued subpoenas to James Dacar (Dacar, Inc.) and Travis Martin 

(Black Hills Title) to testify at the summary judgment hearing. SR 135, 136. 

Coyle filed a motion to quash the subpoenas. SR 140-141. 

At the hearing on September 28, 2023, the circuit court granted Coyle's 

motion to quash the subpoenas. HT at 4:8-11 (9/28/23); SR 154. The circuit 

court also granted the motion for partial summary judgment, finding that the 

"facts set forth in Plaintiff's Statement of Material Facts dated August 24, 2023, 

have been admitted by the Defendants" by virtue ofMcFarlands' failure to timely 

respond to the same. HT at 3:2-4 (9/28/23); SR 153. The circuit court entered 

its Order for Partial Summary Judgment on October 2, 2023. App. 1-2; SR 149-

150. 

McFarland subsequently retained new counsel who, on November 2, 2023, 

filed a Motion for Relief from Order Pursuant to SDCL §J5-6-60(b) and/or Motion for 

Reconsideration and an Affidavit of Kent Hagg. SR 162-175, 192-194. At a hearing 

on December 11, 2023, the circuit court denied the motion. TT at 12:4-9 

(12/11/23); SR 568. It entered an Order Denying Motion for Relief from Order 

Pursuant to SDCL §J5-6-60(b) and/or For Reconsideration on December 19, 2023. 

App. 3; SR 195. Notice of Entry was served on December 20, 2023. SR 196. 
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McFarland sought permission to take an interlocutory appeal, which this Court 

denied on February 2, 2024. See SR 200; SDSC File No. 30573. 

On September 3, 2024, the circuit court held a court trial. At the trial, Coyle's 

attorney advised the court that they would not be seeking any damages because 

they had only sustained nominal damages from the trespass. TT at 2:12-3:11 

(9/3/24); SR 536-537. There was no testimony taken or evidence submitted. On 

September 9, 2024, the circuit court entered a final order consistent with the terms 

of the Order for Partial Summary Judgment. App 4; SR 503. 

Standard of Review 

This Court reviews a "circuit court's decision on a motion for summary 

judgment under the de novo standard of review." Geidel P. De Smet Farm Mut. Ins. 

Co. of S.D., 2019 SD 20, Cj[7, 926 N.W.2d 478,481. "Summary judgment is 

appropriate 'if the pleadings, depositions, answers to interrogatories, and 

admissions on file, together with the affidavits, if any, show that there is no 

genuine issue as to any material fact and that the moving party is entitled to a 

judgment as a matter oflaw. "' Id. (quoting SDCL §15-6-56(c)). 

"Summary judgment is an extreme remedy and should be awarded only when 

the truth is clear and reasonable doubts touching the existence of a genuine issue as 

to material fact should be resolved against the movant." Est. of Ducheneaux, 2018 

SD 26, Cj[ 22, 909 N.W.2d 730, 739 (citations omitted). Evidence is to be viewed 
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"most favorably to the nonmoving party and resolve reasonable doubts against the 

moving party." Id. 

A circuit court's decision to grant or deny a request for continuance under Rule 

56(f) or an enlargement of time under Rule 6(b) is reviewed for an abuse of 

discretion. Davies v. GPH½ LLC, 2022 SD 55, <j[51, 980 N.W.2d 251,265; South 

Dakota Public Assurance Alliancev. McGuire, 2018 SD 75, <j[8, 919 N.W.2d 745, 

746. The trial court's exercise of discretion "must have a sound basis in the 

evidence presented." Mz1lerv. Jacobsen, 2006 SD 33, <j[18, 714 N.W.2d 69, 76 

( citations omitted). "An abuse of discretion occurs when discretion is exercised to 

an end or purpose not justified by, and clearly against, reason and evidence." Id. 

An abuse of discretion is "a fundamental error of judgment, a choice outside the 

range of permissible choices, a decision, which, on full consideration, is arbitrary or 

unreasonable." Supreme Pork) Inc. v. Master Blaster, Inc., 2009 SD 20, <j[ 57, 764 

N.W.2d 474,490. 
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Argument 

1. The Circuit Court Erred in Granting Coyle's Motion for 
Partial Summary Judgment. 

a. The Circuit Court Abused its Discretion in Denying 
McFarland's Motion for Continuance Under Rule 56(f). 

Under Rule 56(f), "a party opposing a motion for summary judgment is 

entitled to conduct discovery when necessary to oppose the motion." Davies, at 

<[ISO, 980 N.W.2d at 264-65 (citations omitted). SDCL §15-6-56(£) states: 

Should it appear from the affidavits of a party opposing the 
motion that he cannot for reasons stated present by affidavit facts 
essential to justify his opposition, the court may refuse the 
application for judgment or may order a continuance to permit 
affidavits to be obtained or depositions to be taken or discovery to 
be had or may make such other order as is just. 

Id. The rule does not specify a timeline or deadline for filing such a request. 

A party seeking a continuance under Rule 56(f) must "show how further 

discovery will defeat the motion for summary judgment." Davies, at <[151, 980 

N.W.2d at 265. To make this showing, an affidavit must identify 

the probable facts not available and what steps have been taken to 
obtain those facts, how additional time will enable the nonmovant 
to rebut the movant' s allegations of no genuine issue of material 
fact, and why facts precluding summary judgment cannot be 
presented at the time of the affidavit. 

Id. (cleaned up and citations omitted) . In denying McFarland's continuance 

request, the circuit court did not engage in this analysis. Instead, it simply stated 

in an e-mail: "For all the reasons set forth by Plaintiffs in their objections, I am 
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denying the Defendants' Motion to Continue." SR 118. Had it conducted a Rule 

56(f) analysis, it would have been compelled to grant a continuance. 

In Davies, the defendant landlord moved for summary judgment on the 

plaintiff's dog bite claim, arguing it was not liable as a matter oflaw because of 

facts relating to the landlord's knowledge of, and relationship to, the dog in 

question. A few days before the summary judgment hearing, the plaintiff filed a 

Rule 56(f) affidavit, which the Court described as "cursory" and "non­

particularized." The affidavit stated, in full: 

1. Plaintiff would like to depose third party defendants 

1) Michelle L. Wilson; and 

2) Jay M. Black 

2. As yet, the Third-Party Defendants have not had the [sic] 
depositions Noticed, nor have they been subpoenaed for their 
testimony. 

3. The [ c ]ourt should have this information available to the 
[ c ]ourt prior to ruling on GPHC, LLC 's Motion for Summary 
Judgment. 

Id. at Cj[53, 980 N.W.2d at 265. The Court found this affidavit fell far short of what 

is required to obtain a continuance under Rule 56(f), noting that the affidavit 

identified "no facts to be discovered, what prior steps had been taken to seek 

them, or how additional time to take the depositions of Black and Wilson would 

have allowed him to contest the undisputed material facts contained in GPHC's 

motion for summary judgment." Id. at Cj[54, 980 N.W.2d at 265 . 
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In Stern Oil Co. v. Border States Paving, Inc., 2014 SD 28, 848 N.W.2d 273, the 

plaintiff filed an affidavit on the day of the summary judgment hearing, stating that 

it had only recently received the opposing party's discovery responses and it 

wanted to conduct "additional discovery" to "shed further light" on its claim for 

equitable tolling of the statute oflimitations. Id. at <jl25, 848 N.W.2d at 281. 

However, the affidavit did not explain how the information sought would bear 

upon the issue of equitable tolling, nor could it identify any "probable fact relevant 

to tolling that could have been developed with additional discovery." Id. at <jl28, 

848 N.W.2d at 282. See also Dakota Industries) Inc. v. Cabela)s Com.) Inc., 2009 SD 

39, 766 N.W.2d 510 (information sought in further discovery was not relevant to 

legal issue presented in summary judgment motion); Harvieux v. Progressive 

Northern Ins. Co., 2018 SD 52,915 N.W.2d 697 (plaintiff had several years to 

conduct discovery, and the discovery allegedly sought was not relevant to legal 

issues presented in summary judgment motion); Gores v. Miller, 2016 SD 9,875 

N.W.2d 34 (information about subjective intent of parties and witnesses was not 

relevant to legal question of contract interpretation). 

In Betty Jean Strom Trust v. SGS Carbon Transport LLC, 2024 SD 48, 11 

N.W.3d 71, the plaintiff landowners refused to grant consent to the defendant 

carbon pipeline company to conduct pre-condemnation surveys on their 

properties. A crucial issue in the litigation was whether SCS was a "common 
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carrier" under South Dakota law, and thus entitled to utilize eminent domain 

powers. When ruling upon a discovery dispute, the circuit court sua sponte found 

that SCS was a "common carrier," which led to SCS subsequently moving for 

summary judgment. In response to the motion, the landowners sought a 

continuance under Rule 56(f), indicating that they wished to conduct a 30(b)(6) 

deposition of SCS. The landowners' counsel explained in an affidavit how the 

deposition topics in the 30(b)(6) notice would bear upon the summary judgment 

issues: 

• Deposition Topics #1, 2, 3, 4 and 8 would uncover specific 
facts about SCS's pricing scheme, whether their service or 
operation is available for the public to freely use or is 
exclusively meant to serve private entities, how their operation 
conducts business with the public, how carbon is being used, 
for what purpose it is being transported, who is benefiting from 
the use of SCS's service or operation, and who owns the 
carbon dioxide at every stage of its use. I believe these facts 
would refute SCS's Motion for Summary Judgment on the 
claims of whether SCS qualifies as a common carrier and 
whether carbon dioxide qualifies as a commodity. 

• Deposition Topics #5, 6, and 7 would uncover specific facts 
about SCS's intentions with land owned by Landowners, what 
extent SCS's surveys and related activities will damage the 
Landowners' property, why these activities are needed, why 
SCS wants to conduct these activities when they are not 
required for permitting, why SCS does not want to comply 
with SDCL Chapter 21-35 in their pursuit to condemn 
Landowners' lands, whether there is a means reasonably and 
rationally calculated to determining the appropriate 
compensation for SCS's damage to Landowner's property, 
whether SCS's survey bond is sufficient to compensate all of 
the Landowners who experience damage to their land, whether 
this process is fair, how Landowners can appeal SCS's 
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assessed damage value, and when Landowners can expect 
compensation for their [ assessed] damage to their land. I 
believe these facts would refute SCS 's Motion for Summary 
Judgment on the claims of whether SCS has performed a 
taking and if SCS's compensation scheme appropriately aligns 
with due process requirements, whether their survey actions 
exceed that which is statutorily authorized, whether SCS is 
violating Landowners' constitutional rights, and whether SCS 
qualifies as a common carrier. 

• Deposition Topics #9 and 10 would uncover specific facts 
about whether SCS has meritorious arguments and evidence 
supporting their counter claims and their Motion for Summary 
Judgment .... 

Id. at 'Jl41, 11 N.W.3d at 87. This Court held that the circuit court erred by 

denying the landowners' Rule 56(f) motion, because this affidavit was sufficient to 

warrant a continuance. 

Here, two affidavits were submitted in support of the continuance request - an 

affidavit of Kent Hagg and an affidavit of Kenneth McFarland. While they are 

somewhat less detailed than the Strom affidavit, they nevertheless exceed what was 

rejected in Davies, Stern Oil, Dakota Industries, Harvieux, and Gores. Specifically, 

the affidavits maintain that the boundaries upon which Coyle' s summary judgment 

motion was premised are erroneous due to irregularities in platting and the failure 

to file the 2015 SIA against Lot Q; that information would be sought from Stewart 

Title Company, who was going to be conducting an investigation into the issue of 

failure to file the 2015 SIA; that McFarland was acting in good faith, to disprove 

the intent element of trespass, the reasonableness of which would be supported by 
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evidence showing why Walworth Street should be deemed extended; and the 

defective nature of the 2019 plat, which would render the boundaries contained 

therein unreliable. App. 23-36; SR 100-107. Then, after the continuance was 

denied via email, McFarland's Response Brief included additional assertions that 

James Dacar would offer testimony regarding the developer's intent to extend the 

Walworth Street right-of-way. App. 37-38; SR 120-121. 

When Coyle filed the motion for summary judgment, no discovery had been 

conducted at all in this case. See Donald Bucklin Const. v. McCormick Const. Co., 

2013 SD 57,835 N.W.2d 862 (reversing grant of summary judgment when "the 

parties had not begun discovery" and the parties had filed competing affidavits 

that established a dispute over the facts). Considering all of the circumstances, the 

continuance should have been granted and the circuit court abused its discretion in 

denying the motion, as there was an obvious need for discovery to be conducted on 

factual issues that would be critical to the legal issues presented in the motion. Id. 

at Cj[34, 835 N.W.2d at 870 (trial court "clearly" erred in granting summary 

judgment to defendant, even though plaintiff's response to the summary judgment 

motion was filed just one day before the hearing). 
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b. Alternatively, the Circuit Court Abused its Discretion 
by Not Conducting an Excusable Neglect Analysis 
Under Rule 6(b). 

Rule 56(c) identifies the timelines for filing and responding to a motion for 

summary judgment. But nothing in the Rule states the consequence of failing to 

comply with a responsive deadline, nor does it indicate that failure to meet a 

response deadline is jurisdictional. If it is determined that Rule 56(f) is 

inapplicable, McFarland submits that Rule 6(b) is applicable: 

When by this chapter or by a notice given thereunder or by an 
order of court an act is required or allowed to be done at or within 
a specified time, the court for cause shown may at any time in its 
discretion: 

(1) With or without motion or notice order the period enlarged if 
request therefor is made before the expiration of the period 
originally prescribed or as extended by a previous order; or 

(2) Upon motion made after the expiration of the specified period 
permit the act to be done where the failure to act was the result of 
excusable neglect 

but it may not extend the time for taking any action under§§ 15-
6-S0(b), 15-6-59(b) and (d), and 15-6-60(b), except to the extent 
and under the conditions stated in them. 

SDCL §15-6-6(b). 

Here, McFarland's continuance motion was filed after the expiration of his 

deadline to respond to the summary judgment motion, rendering Rule 6(b )(2) 

applicable. Even ifit did not conduct a Rule 56(f) analysis, the circuit court should 

22 



have analyzed whether McFarland's failure to act was the result of "excusable 

neglect." 

Excusable neglect under Rule 6(b) "is closely analogous to the excusable 

neglect which must be shown to set aside a default judgment or other final 

judgment under SDCL 15-6-55(c) and SDCL 15-6-60(b)." Donald Bucklin 

Const. 1J. McCormick Const. Co., 2013 SD 57, <j[ 21, 835 N.W.2d 862,867. 

"Excusable neglect must be neglect of a nature that would cause a reasonably 

prudent person under similar circumstances to act similarly." Upper Plains 

Contracting Inc. 1J. PepsiAmericas, 2003 SD 3, <j[ 13, 656 N.W.2d 323, 327 (citations 

omitted) (applying Rule 60(b )). "The term excusable neglect has no fixed 

meaning and is to be interpreted liberally to insure that cases are heard and tried on 

the merits." Id. (emphasis added). Another factor to consider is "whether there is 

prejudice to the party opposing the enlargement of time." Bucklin, at <j[21, 835 

N.W.2d at 867. 

In Bucklin, the plaintiff subcontractor, Bucklin, sued general contractor, 

McCormick, for unjust enrichment. McCormick filed an answer and counterclaim 

alleging breach of contract, negligence, and several other claims. Id. at <jf 7, 835 

N.W.2d at 864. Bucklin did not file a reply to the counterclaim, but the parties 

continued litigating over other matters. In addition, McCormick stipulated to 

Bucklin filing an amended complaint, and the circuit court allowed McCormick to 
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rely on its previously-filed answer, even though the amended complaint brought 

new and different claims. Id. at Cj[l0, 835 N.W.2d at 865. McCormick moved for 

summary judgment on Bucklin's claims and it moved for a default judgment on its 

counterclaims due to Bucklin's failure to file a reply to the same. In response, 

Bucklin immediately filed a reply to the counterclaim. The day before the hearing, 

Bucklin also filed a brief and affidavit in opposition to the summary judgment 

motion. Id. at Cj[ll, 835 N.W.2d at 865. At the hearing, the trial court denied 

Bucklin' s request to enlarge its time to file a reply to the counterclaim, granted 

McCormick's motion for default judgment on the counterclaims, and granted 

McCormick's motion for summary judgment on Bucklin's claims. Id. 

On appeal, this Court reversed. Bucklin 's original attorney had inadvertently 

failed to reply to the counterclaims, but was actively litigating mechanic's liens in 

two pending lawsuits and was responsive to other motions. Immediately upon 

receiving the motion for default judgment and realizing his error, the attorney filed 

a Reply to the counterclaims and the Court found he acted reasonably to rectify his 

error. Moreover, there was no prejudice to McCormick by giving Bucklin 

additional time to reply to the counterclaim. Both parties were actively engaged in 

the lawsuit and litigating other issues. Importantly, « [ a ]t the time that the default 

judgment motions were granted, the lawsuits were a little over a year old. The 

parties had not begun discovery." Id. at Cj[28, 835 N.W.2d at 869. Indeed, the fact 
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that the parties had not begun discovery was so important that the Court noted it 

again in reversing the grant of summary judgment. Id. at <j[32, 835 N.W.2d at 870. 

In sum, the circuit court abused its discretion in denying the motion for additional 

time and in granting the default judgment. 

In Leighton P. Bennett, 2019 SD 19,926 N.W.2d 465, Leighton filed a personal 

injury suit against Bennett, seeking damages for injuries she sustained in a car 

accident. During the pend ency of the suit, Bennett died and his counsel served a 

suggestion of death pursuant to SDCL § 15-6-25(a). Leighton did not file a motion 

for substitution within 90 days of the suggestion being filed, and Bennett's counsel 

moved to dismiss the action. In response, Leighton sought an enlargement of the 

90-day substitution period, arguing she had "excusable neglect" because Bennett 

did not serve the suggestion upon Bennett's estate, thus depriving her of any 

information about the estate. 1 Id. at <j[4, 926 N.W.2d at 467. The circuit court 

denied her motion to enlarge time, and this Court affirmed. In so holding, the 

Court noted that, in stark comparison to other cases involving Rule 6(b ), 

Leighton's attorney did not submit an affidavit or articulate any reason whatsoever 

to explain why she failed to comply with the statutory 90-day period. Id. at <j[l 9, 

926 N.W.2d at 471. Instead, she simply argued that that Bennett's counsel acted 

improperly by not advising her of Bennett's estate, which was an argument the 

1 This argument was rejected by the circuit court and this Court. 
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Court rejected in connection with Leighton's primary argument on appeal. Id. at 

<jj21, 926 N.W.2d at 471 ("Here, though, without any action by Leighton during 

the 90-day period to confirm or dispel her understanding of the rule and no other 

factual showing of excusable neglect, the circuit court acted within its discretion 

when it denied Leighton's motion for an enlargement of time."). 

In South Dakota Public Assurance Alliancev. McGuire, 2018 SD 75, 919 N.W.2d 

745, the plaintiffs instituted suit against the defendant via service of the summons 

without a complaint to preserve the statute oflimitations while the parties 

continued negotiations for resolution of the personal injury claims. Nonetheless, 

McGuire's counsel served a Notice of Appearance on the plaintiffs, the body of 

which included a demand for service of a complaint under Rule 4(b ). Id. at <jj4, 919 

N.W.2d at 746. Plaintiffs' counsel stated they did not see the complaint demand 

in the Notice of Appearance, and thus they did not serve a complaint within 20 days 

as required by Rule 4(b ). McGuire thereafter moved to dismiss the suit. In 

response, the plaintiffs sought an enlargement of time to serve their complaints. 

Id. at <jj5, 919 N.W2d at 746-47. The circuit court granted the motion to dismiss 

and denied the motion for enlargement of time. On appeal, this Court reversed, 

finding the plaintiffs' attorneys had engaged in excusable neglect because they 

readily admitted their mistakes in their affidavits, were still negotiating with the 

defendant when the motion to dismiss was filed, filed complaints immediately 

26 



upon realizing their mistake, and were not engaging in dilatory tactics. Id. at 'Ill 7, 

919 N.W.2d at 750. Also persuasive to the Court was that both attorneys 

separately failed to see the written demand for complaint, which supported a 

finding that their neglect was reasonable and excusable. Finally, the Court found 

there would be no prejudice to McGuire if the enlargement were granted - there 

was no showing that he would not be able to fully litigate and defend the claims. 2 

Id. at 'IJ15, 919 N.W.2d at 749. 

Here, Hagg's neglect in missing the filing deadline was excusable upon 

consideration of the personal trauma he was experiencing, as detailed in his 

September 25 email to counsel and the circuit court. SR 173. Hagg was trying to 

manage his law practice and development company in the face of two significant 

life events - divorce and the discovery of adultery - and with only the assistance of 

one part-time paralegal. He had not missed a filing deadline in 30+ years of 

practicing law, and this mistake was clearly the byproduct of significant upheaval in 

his personal life. This turmoil would cause a reasonably prudent person to 

experience substantial distress. Like the attorneys in McGuire and Bucklin, he 

2 This case also involved an assessment of the "interests of justice" since dismissal 
would result in the plaintiffs' claims being time-barred, pursuant to Mahoney v. 
Mahoney, 430 N.W.2d 64 (S.D. 1988). 
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explained his mistake to the court and acted quickly to file the continuance request 

and, later, a response to the motion and statement of material facts. 

Furthermore, there would be no prejudice to Coyle if the matter were delayed 

to allow the parties to conduct discovery and take the normal course of any 

litigation. The portion of the property in question is largely on or near 

McFarland's driveway and Coyle did not provide any specificity as to how they 

were prejudiced from being unable to immediately use that property. 

Hagg' s excusable neglect coupled with Coyle' slack of prejudice justifies a 

finding that the circuit court abused its discretion by not enlarging McFarland's 

time to respond to the summary judgment motion. 

c. The Circuit Court Erred in Granting Summary 
Judgment to Coyle Based Solely on McFarland's 
Untimely Response. 

The trial court's ruling resulted in a substantive liability determination that was 

not made on the merits - a result this Court decidedly eschews and warrants 

reversal. ' ' [C]ases should ordinarily be decided on their merits, and elementary 

fairness demands of courts a tolerant exercise of discretion in evaluating excusable 

neglect. Moreover, courts must insure that justice be done in light of all the 

facts." Upper Plains Contracting Inc. v. Pepsi Americas, 2003 SD 3, <jJ 22, 656 

N.W.2d 323,330 (cleaned up and citations omitted). 
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Rule 56(c) states that "any response" to the motion shall be served "not later 

than fourteen calendar days before the hearing." SDCL §15-6-56(c). The Rule 

requires a party opposing summary judgment to, inter alia, "respond to each 

numbered paragraph in the moving party's statement [ of material facts] with a 

separately numbered response and appropriate citations to the record." SDCL 

§15-6-56(c)(2). However, the Rule does not mandate any particular sanction or 

consequence for a non-moving party's failure to timely file a brief or response to 

the statement of material facts. 3 The only consequence mentioned is that the 

moving party's statement of material facts "shall be admitted unless controverted 

by the statement required to be served by the opposing party." SDCL § 15-6-

56( c )( 3). It does not, however, mandate granting of the motion. 

In Velodty Investments) LLC v. Dybvig Installations) Inc., 2013 SD 41, 833 

N.W.2d 41, Velocity filed suit to collect on a debt purportedly owed by Dybvig 

Installations and its owners and personal guarantors,Jill and David Dybvig, who 

were acting prose. In discovery, the Dybvigs failed to respond to Velocity's 

Requests for Admission. Thereafter, Velocity moved for summary judgment, and 

the Dybvigs failed to respond to Velocity's Statement of Material Facts. The trial 

3 See McGuire, at <j[ll, 919 N.W.2d at 749 ("The circuit court found that the plain 
language of SDCL 15-6-4(b) controlled the case and that the statute mandates 
dismissal. But the statute does not mention any sanctions or specifically require 
dismissal. The court's decision to dismiss was therefore a matter of discretion."). 
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court granted summary judgment. Id. at <[11, 833 N.W.2d at 42. Thereafter, the 

Dybvigs retained counsel, who filed a motion for relief under Rule 60(b) and 

sought leave to amend the Dybvig's responses to the Requests for Admission. Id. 

at <[18, 833 N.W.2d at 43. The trial court denied both motions, finding that 

"because the Dybvigs failed to respond to the statement of undisputed material 

facts, they no longer had a basis to seek relief from discovery matters that preceded 

the motion for summary judgment." Id. The trial court also found "the Dybvigs 

did not show that exceptional circumstances existed and did not meet their burden 

to show excusable neglect for relief from judgment." Id. On appeal, this Court 

reversed. As it concerns the discovery responses, the Court stated: 

We have previously expressed our preference that matters be 
resolved on their merits and not on technical violations of the 
discovery rules. Provision is made for withdrawal or amendment of 
an admission. This provision emphasizes the importance of having 
the action resolved on the merits, while at the same time assuring 
each party that justified reliance on an admission in preparation for 
trial will not operate to his prejudice. 

Id. at <[112, 833 N.W.2d at 44. Because the circuit court "did not reach the merits 

of the case," and Velocity did not demonstrate prejudice, it abused its discretion in 

prohibiting Dybvigs from amending their responses to the Requests for Admission. 

Similarly, as to the grant of summary judgment, this Court noted the record 

revealed numerous "actual questions and unresolved legal issues related to the key 

document in this litigation." Id. at <[115, 833 N.W.2d at 45. This Court also noted 
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there were genuine issues of "material fact and law" regarding the amount of the 

alleged debt, what the Dybvigs agreed to in signing the key document, and the 

capacity in which the Dybvigs signed it. Id. Thus, even though the Dybvigs had 

not responded to the Statement of Material Facts, the existence of factual legal 

issues was sufficient to overcome their failure to observe this non-jurisdictional, 

procedural technicality. Id. at <[!16, 833 N.W.2d at 45. 

Here, the case is equally compelling. McFarland's Answer and the Hagg 

Affidavit identify multiple legal and factual issues that are in dispute. Unlike 

Dybvig, however, there was no discovery at all conducted in this case, and 

McFarland has been wholly prohibited from seeking, uncovering, or presenting 

evidence, documents, and testimony that bear upon these legal and factual 

disputes. Instead, the circuit court has determined that McFarland committed the 

intentional tort of trespass based solely on their failure to respond to the Statement 

of Material Facts, which the circuit court found were thus "deemed admitted." 

But there are legitimate legal and factual questions concerning the boundaries 

of Lot 25A and the Walworth Street right-of-way that mandate this matter be 

heard on the merits. As in Veloci'l)I, the grant of summary judgment was improper 

and should be reversed. 
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d. The Circuit Court Erred in Denying McFarland's 
Motion for Reconsideration. 

A "trial court has the inherent power to reconsider and modify an order any 

time prior to entry of judgment." SBS Fin. Servs.J Inc. v. Plouf Family Trust, 2012 

SD 67, <j[13, 821 N.W.2d 842, 845 (cleaned up and citations omitted). "This 

inherent authority allows a trial court to depart from an earlier holding if it is 

convinced that the holding is incorrect." Id. (cleaned up and citations omitted). 

When presented with the Motion for Reconsideration, and the accompanying 

affidavit of Attorney Hagg, the circuit court denied the motion, stating that "rules 

are rules. [H]e could have moved to extend the deadlines. He didn't do it until 

after the fact. After." HT at 11:21-25 (12/11/23); SR 567. This was clear error. 

Even though Rule 60(b) would not apply because the Order for Partial Summary 

Judgmentwas not a final order, the principles underlying a Rule 60(b) analysis are 

relevant and helpful to this analysis. Relief under Rule 60(b) can be granted for 

attorney neglect "only if the client can affirmatively show either (1) that the 

attorney's negligence was excusable or (2) that the client herself was not 

negligent." GoldPanPartners) Inc. v. Madsen, 469 N.W.2d 387,392 (S.D. 1991) 

(citations omitted). Here, McFarland can show both. 

First, as discussed above, Attorney Hagg's neglect was excusable. Second, 

there is no evidence that McFarland was negligent. They followed the advice of 
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their counsel. Upon receipt of the adverse decision, they promptly retained new 

counsel to attempt to remedy the adverse ruling. There is no indication 

whatsoever that McFarland engaged in neglect. McFarland's failure to timely 

respond to the summary judgment motion and Statement of Material Facts was 

due to excusable neglect of their attorney, and not by any negligence of their own. 

Should the Court determine that Hagg's conduct was not excusable, the 

McFarlands should nevertheless not be deprived of relief. In Gold Pan Partners, an 

estate attorney gave inadequate and defective advice to the Personal 

Representative of the Estate, made inaccurate representations to the estate's 

beneficiaries, effectively coerced the beneficiaries into signing waivers, and failed 

to provide critical information to the PR and the Court. Id. at 390-91. In holding 

that the PR was not entitled to relief under Rule 60(b)(2), but was entitled to relief 

under Rule 60(b)(6), the Supreme Court stated: 

[W]e will not attribute the actions of the estate attorney to the 
executrix so as to deny her equitable relief. The executrix had a 
right to place her faith in her attorney and follow his advice. She 
was not adequately counseled on her fiduciary duty to the estate, 
the estate beneficiaries, and the court, and was not advised of 
South Dakota probate procedures. Although she should not 
have signed documents she did not read or understand, she did 
not act unreasonably in relying upon the advice of her attorney. 
Under the circumstances of this case, she was not negligent. 

Id. at 392. 

33 



Here, the circuit court had an opportunity to correct the injustice cause by its 

initial summary judgment ruling. Yes, rules are rules, but attorneys also make 

mistakes. This is why we have the mechanisms found in Rule 6(b), which 

specifically contemplates seeking a continuance/ enlargement of time after the 

deadline in question has passed. The circuit court's comments that Hagg did not 

seek a continuance until "after the fact" are telling, inasmuch as the court clearly 

felt this to be dispositive. But, clearly, it is not - either under Rule 56(f) or Rule 

6(b). 

The circuit court erred in denying the motion for reconsideration. 

2. The Circuit Court Erred in Determining that McFarland was 
Trespassing upon Coyle's Property. 

The circuit court issued a final ruling, determining that the Walworth Street 

"right of way ends at the southeast corner of what was proposed to be Lot 25 on 

Plat Doc #2007-1835." App. 5 at <j[3; SR 501. The court also found that 

McFarland "intentionally and without a consensual or other privilege entered onto 

Lot Ql." Id. at <j[6. Based on these findings, the court determined that 

McFarland's driveway, vehicles, and other assets were trespassing onto Coyle's 

Lot Ql. App. 6 at <jf 3; SR 502. 

These factual findings are premised upon the circuit court's erroneous grant of 

partial summary judgment to Coyle. App. 1 at <j[l; SR 149. Thus, at the final trial 
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in September of 2024, McFarland had been deprived of any opportunity to 

discover facts that would tend to disprove any of the material facts that were 

deemed admitted. However, McFarland maintains that they have always acted in 

good faith and on a reasonable belief that Walworth Street extended, or was 

intended to be extended, along their entire Lot 25A; that their driveway and other 

areas in question were situated within the Walworth Street right-of-way, or the 

setback areas adjacent thereto; and that irregularities in the platting process and/ or 

the filing of the 2015 SIA resulted in Coyle purchasing Lot Ql without notice of 

the extended nature of Walworth Street. See, e.g., App. 12-15, 23-26, 33-47; SR 

17-19, 100-107, 120-134. 

As in Bucklin, when the circuit court granted summary judgment, the parties 

had not even started discovery. Yet, the record contains affidavits filed by the 

parties in support of their respective positions and they are conflicting. At the 

least, the affidavits submitted by Kenneth McFarland and Attorney Hagg in 

connection with the motion for continuance (App. 23-36; SR 100-108) establish 

that there is a genuine issue of material fact as to the location of the Walworth 

Street boundary. Moreover, as indicated in McFarland'sResponse,James Dacar 

would testify that "a portion of the driveway was located in the setback of the 

future right-of-way and would not have been approved if the Committee believed any 

part of the driveway was on the private properry of another." App. 38; SR 121 
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(emphasis added). Dacar would also testify that when McFarland purchased Lot 

25A, "it was the intent ofDacar, Inc. to proceed with Walworth St. through Lot 

Ql," and that utility easements had been granted and sewer already installed in 

anticipation of the same. Id. 

The circuit court's grant of summary judgment was premature, improper, and 

erroneously based on the "finding" that there were no genuine issues of material 

fact. Several genuine issues exist, or are believed to exist, and this case was not 

ripe for summary judgment. The grant of summary judgment should be reversed. 

Conclusion 

The circuit court abused its discretion in denying McFarland's requested 

continuance in the face of a clear need for additional discovery, significant personal 

upheaval in counsel's life leading to a missed deadline, and the dearth of any actual 

showing of prejudice or a need for an irregularly accelerated timetable. It was 

tantamount to a "gotcha" game, without any regard for counsel as a human being 

or the pursuit of truth and a merit-based resolution of claims. The circuit court 

erred yet again when it was presented with an opportunity to rectify that error, but 

instead denied the motion for reconsideration. 

The Final Judgment and Order, and the faulty Order for Partial Summary 

Judgment upon which it is based, should be vacated and this case remanded to the 
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circuit court to allow the parties an opportunity to conduct discovery and 

otherwise try this case in the manner contemplated by the rules of civil procedure. 

Respectfully submitted this 30th day of December, 2024. 
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STATE OF SOUTH DAKOTA 
SS. 

COUNTY OF BUTTE 

JEREMY COYLE and ABBEY COYLE, 

IN CIRCUIT COURT 

FOURTH JUDICIAL CIRCUIT 

09CIV23-000061 

Plaintiffs, 
Y. 

KENNETH MCFARLAND and KELLY 
MCFARLAND, 

Defendants. 

ORDER FOR PARTIAL SUMMARY 
JUDGMENT 

THE COURT held a hearing on Plaintiffs' Motion For Partial Summary Judgment dated 
August 24, 2023, which hearing occurred on September 28, 2023, ,n the courtroom atthe 
Butte County Courthouse, Belle Fourche, South Dakota. 

Plaintiffs appeared at the hearing personally arid by and through Eric John Nies, Nies 
Karras & Skjoldal, P. C. Defendants appeared at the hearing by and through Kent R. HamJ, 
Hagg & Haggi LLP. 

The Court having consfdered the evidence of record and arguments of counsel, the 
Court having 1aken iudicial notice of Butte County TPO File No. 09TPO23-000037, and 
good cause appearing, It ts hereby ORDERED, ADJUDGED AND DECREED as folfows: 

1. All facts s.et forttl in Plaintiff's Statement of Materiaf Facts dated August 24, 2023, 
have been admitted by the Defendants. 

2. Plaintfff s Motion For Part;al Summary Judgment dated August 24, 2023, is granted 
tn its entirety. 

3. The Walworth Street, Belle Fourche, right of way ends at the southeast comer of 
what was Lot 25. 

4. The boundaries of Lot Q1 are as set forth on the 2019 Plat (Butte County 
Doc#2019-1050). 

!. Any asset of Defendants which is located: on Lot 01 is trespassfng on lot Q1, 

6. Defendants shall immediately remove from lot Q1 any asset of Defendants which 
is currently trespassing onto Lot Q1 , rncluding but not limited to any portion of the driveway 
which is located on Lot Q1. any vehicle, and any other personal property. 

7. Defendants shall not trespass onto lat Q1, or to allow any object or vehicle to 
trespass onto Lot Qi in the future. 
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8. The Permanent Order For Protection dated August 4, 2023, in Butte County TPO 
File No. 09TPO23-000037 be immediately terminated, 

Attest· 
Adaws, Deri•se 
Clerk/Deputy 

$ 

10l212it2311:3tl:4D AM 

~~~ Mien;~ Day, 
Circuit Court Judge 
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STATE OF SOUTH DAKOTA 

COUNTY OF BUTTE 
SS. 

JEREMY COYLE and ABBEY COYLE, 

Plaintiffs, 
V. 

KENNETH MCFARLAND and KELLY 
MCFARLAND, 

Defendants. 

IN CIRCUIT COURT 

FOURTH JUDICIAL CIRCUIT 

09CIV23-000061 

ORDER DENYING MOTION FOR 
RELIEF FROM ORDER PURSUANT 

TO SDCL § 15-6-60(b) MOTION 
AND/OR FOR RECONSIDERATION 

THE COURT held a hearing on Defendants' Motion For Relief From Order Pursuant to 
SDCL § 15-6-60(b) and/or Motion For Reconsideration dated November 2, 2023, which 
hearing occurred on December 11, 2023, in the Courtroom of the Butte County 
Courthouse. Plaintiffs appeared personally and by and through Eric John Nies, Nies 
Karras & Skjoldal, P.C., and Defendants appeared by and through Sarah Baron Houy, 
Bangs, McCullen, Butler, Foye & Simmons, L.L. P. The Court, having reviewed the file, 
heard the evidence and the arguments of counsel, and good cause appearing, it is hereby 
ORDERED, ADJUDGED, and DECREED that the Motion For Relief From Order Pursuant 
to SDCL § 15-6-60(b) and/or Motion For Reconsideration dated November 2, 2023, is 
hereby denied. 

Dated this December _19_, 2023. 

Attest: 
Adams, Denise 
Clerk/Deputy 

-
12/19/2023 10:19:35 AM 
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STATE OF SOUTH DAKOTA 

COUNTY OF BUTTE 
SS. 

JEREMY COYLE and ABBEY COYLE, 

Plaintiffs, 
V. 

KENNETH MCFARLAND and KELLY 
MCFARLAND, 

Defendants. 

IN CIRCUIT COURT 

FOURTH JUDICIAL CIRCUIT 

09CIV23-000061 

FINAL JUDGMENT AND ORDER 

THE COURT, having held a trial on Plaintiffs' Complaint dated June 7, 2023, which trial 
occurred on September 3, 2024, in the Courtroom of the Butte County Courthouse, 
Plaintiffs being represented by Eric John Nies, Nies Karras & Skjoldal , P.C., and 
Defendants being represented by Matthew Lucklum, Bangs Mccullen, Butler, Foye & 
Simmons, LLP, and the Court having heard the evidence and the arguments of counsel 
and good cause appearing, and having entered its Findings of Fact and Conclusions of 
Lawwhich are incorporated herein by this reference, it is hereby ORDERED, ADJUDGED, 
and DECREED as follows: 

1. The Walworth Street, Belle Fourche, right of way ends at the southeast corner of 
what was proposed to be Lot 25 on Plat Doc#2007-1835. 

2. The boundaries of Lot Q 1 are as set forth on the 2019 Plat (Butte County 
Doc#2019-1050). 

3. Any asset of Defendants which is located on Lot 01 is trespassing on Lot 01 . 

4. Defendants shall immediately remove from Lot 01 any asset of Defendants which 
is currently trespassing onto Lot Q1, including but not limited to any portion of the driveway 
which is located on Lot Q1, any vehicle, and any other personal property. 

5. Defendants shall not trespass onto Lot 01, or to allow any object or vehicle to 
trespass onto Lot Q1 in the future. 91912024 2:32:58 PM 

Attest 
Jensen. Alana 
Clerk/Deputy 

A 
~ 

~-~ay, 
Circuit Court Judge 
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STATE OF SOUTH DAKOTA 

COUNTY OF BUTTE 
SS. 

JEREMY COYLE and ABBEY COYLE, 

Plaintiffs, 
V. 

KENNETH MCFARLAND and KELLY 
MCFARLAND, 

Defendants. 

IN CIRCUIT COURT 

FOURTH JUDICIAL CIRCUIT 

09CIV23-000061 

FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 

THE COURT, having held a trial on Plaintiffs' Complaint dated June 7, 2023, which trial 
occurred on September 3, 2024, in the Courtroom of the Butte County Courthouse, 
Plaintiffs being represented by Eric John Nies, Nies Karras & Skjoldal , P.C., and 
Defendants being represented by Matthew Lucklum, Bangs Mccullen, Butler, Foye & 
Simmons, LLP, and the Court having heard the evidence and the arguments of counsel 
and good cause appearing, hereby enters the following: 

FINDINGS OF FACT 

1. On October 2, 2023, the Court entered an Order For Partial Summary Judgment 
in this matter. 

2. Pursuant to such Order For Partial Summary Judgment, all facts set forth in 
Plaintiffs' Statement of Material Facts dated August 24, 2023, and filed herein, are hereby 
found by the Court as though fully set forth in extenso. 

3. The Walworth Street, Belle Fourche, right of way ends at the southeast corner of 
what was proposed to be Lot 25 on Plat Doc#2007-1835. 

4. The boundaries of Lot Q1 are as set forth on the 2019 Plat (Butte County 
Doc#2019-1050). 

5. Any asset of Defendants which is or was located on Lot Q1 is or was trespassing 
on Lot Q1. 

6. Defendants intentionally and without a consensual or other privilege entered onto 
Lot Q1 

7. The Plaintiffs have suffered damages as a result of Defendants' trespass onto Lot 
Q1, but such damages are nominal. 

8. Any Finding of Fact deemed a Conclusion of Law or any Conclusion of Law 
deemed a Finding of Fact is incorporated therein respectively. 
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CONCLUSIONS OF LAW 

1. The Court has jurisdiction over the parties and the subject matter of this case. 

2. The boundaries of Lot Q 1 are as set forth on the 2019 Plat (Butte County 
Doc#2019-1050). 

3. Defendants' driveway, vehicles, and other assets trespassed onto Lot Q1. 

4. The portion of the driveway located on Lot Q 1 and any vehicle or other items of 
personal property belonging to Defendants which are or were located on Lot Q1 are or 
were located on Plaintiffs' real estate without Plaintiffs' consent or other privilege. 

5. Plaintiffs do not have any obligation to demonstrate harm as a result of the 
trespass. 

6. Defendants shall immediately remove from Lot Q 1 any asset of Defendants which 
is currently trespassing onto Lot Q1, including but not limited to any portion of the driveway 
which is located on Lot Q1, any vehicle, and any other personal property. 

7. Defendants shall not trespass onto Lot Q 1, or to allow any object or vehicle to 
trespass onto Lot Q1 in the future. 

8. Per SDCL § 15-6-54(d), Plaintiffs as the prevailing party are entitled to costs other 
than attorneys' fees. 

9. Any Finding of Fact deemed a Conclusion of Law or any Conclusion of Law 
deemed a Finding of Fact is incorporated therein respectively. 9/9/2024 2:33:17 PM 

Attest: 
Jensen, Alana 
Clerk/Deputy 

- . 
. 

~ 
Circuit Court Judge 
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STATE OF SOUTH DAKOTA 
SS. 

COUNTY OF BUTTE 

JEREMY COYLE and ABBEY COYLE, 

Plaintiffs, 
V. 

KENNETH MCFARLAND and KELLY 
MCFARLAND, 

Defendants. 

IN CIRCUIT COURT 

FOURTH JUDICIAL CIRCUIT 

09CIV23-000061 

STATEMENT OF MATERIAL FACTS 

COME NOW Plaintiffs, by and through Eric John Nies, Nies Karras & Skjoldal, P.C., 
Spearfish, South Dakota, and, pursuant to SDCL 15-6-56(c) submit this statement of the 
material facts as to which Plaintiffs contend there is no genuine issue to be tried: 

Plaintiffs are the owners of the following real estate in Butte County, South Dakota 
(hereinafter, "Lot Q 1 "): 

Lot 01 of Willow Creek Estates No. 4, formerly a portion of Lot Q of Valley View 
Addition and a portion of Block 1 of Willow Creek Estates No. 4, City of Belle 
Fourche, Butte County, South Dakota, located at the S1/2 of Section 14, T8N, R2E, 
BHM, and as show by Plat recorded as document #2019-1050. 

2. Defendants are the owners of the following real estate in Butte County, South 
Dakota (hereinafter, "Lot 25A"): 

Lot 25A of Block 1, Willow Creek Estates No. 4, a subdivision of Lot 25 of Willow 
Creek Estates No. 4 and part of Lots P & Q of Valley View Addition and a portion 
of Lot Q of Valley View Addition to the City of Belle Fourche, Butte County, South 
Dakota, located in the S½ of Section 14, T8N, R2E, BHM. 

Defendants also own Lot 24 of Block 1, Willow Creek Estates No. 4, which borders Lot 25A 
along its entire northwest boundary. 

3. As of 2002, Dacar, Inc., owned Lot P and Lot Q of Valley View Addition, the real 
estate later subdivided into the undeveloped Lot 01 and Lot 25A. Dacar, Inc., intended 
the develop the area as Willow Creek Estates No. 4. 

4. On behalf of Dacar, Inc., NJS Engineering prepared an unofficial preliminary plat 
of the planned Willow Creek Estates No. 4. As an example, a copy of the preliminary plat 
is attached to Abbey Coyles's Affidavit as Exhibit A. 
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5. The preliminary plat provided for several lots in the northeast corner of the area, 
which were to be accessed by Walworth Street. Per the plans, Walworth Street was to end 
in a cul-de-sac. Such cul-de-sac was never developed. 

6. On December 5, 2003, Dacar, Inc., recorded against Lots P and Q (including the 
real estate later subdivided into Lot Q1 and Lot 25A) the Wilfow Creek Estates# 4 -
Declaration of Covenants, CondWons, Limitations and Restrictions (the "Covenants") as 
Doc# 2003-0372. A copy of the Covenants is attached to Abbey's Affidavit as Exhibit B. 

7. The Covenants provided, interafia, that a total of 166 lots in five (5) phases were 
anticipated. Such Covenants also provided that only Dacar, Inc., had the right to replat any 
lot, and subdivision by any other party was prohibited. 

8. On December 17, 2002, a SubdMsion Improvements Agreement by and between 
Dacar, Inc., and the City of Belle Fourche (the "2003 Improvements Agreement") was 
recorded as Doc# 2003-3162. A copy of the 2003 Improvements Agreement is attached 
to Abbey Coyles's Affidavit as Exhibit C. 

9. The 2003 Improvements Agreement did not refer to what was later subdivided into 
Lot 25A, but was recorded against what was later subdivided into Lot Q1. The 2003 
Improvements Agreement provided that the Subdivider (Dacar, Inc.) would install certain 
improvements pursuant to the 2002 NJS specifications on or before a date in 2004. 

10. The development progressed and on July 27, 2007, Dacar, Inc., by Plat Doc# 
2007-1835 (the "2007 Plat"), platted Blocks 1, 2, and 5 of the development out of Lots P 
and Q. Such plat is attached to Abbey Coyles's Affidavit as Exhibit D. 

11. The 2007 Plat proposed Lots 24 and 25 for platting; Exhibit E attached to Abbey 
Coyles's Affidavit is the 2007 Plat with Lot 25 notated. The 2007 Plat dedicated 60'-wide 
rights of way for Birnam Wood Street, Walworth Street, and Dacar Street. The dedicated 
right of way for Walworth Street ran along the southeast boundary of proposed Lot 25, but 
ended at a line drawn between the east corner of proposed Lot 25, and the east corner of 
proposed Lot 1. 

12. As of 2007, the dedicated Walworth Street right of way did not proceed beyond the 
east corner of proposed Lot 25. 

13. Lot 25 was not actually platted out of Lot Q until the recording of Doc# 2013-938 
on May 13, 2013 {the "2013 Plat"), a copy of which is attached to Abbey Coyles's Affidavit 
as Exhibit F. 

14. The 2013 Plat shows the dedicated Walworth Street right of way (which is notated 
as 60.0' R.O.W) ending at the east corner of proposed Lot 25, but because the actual 
platted Lot 25 was larger than original proposed , the dedicated Walworth Street right of 
way actually ended before the east corner of platted Lot 25. 
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15. On May 29, 2013, a new Subdivision Improvements Agreement by and between 
Dacar, Inc., and the City of Belle Fourche (the "2013 Improvements Agreement") was 
recorded as Doc# 2013-995. A copy of the 2013 Improvements Agreement is attached 
to Abbey Coyles's Affidavit as Exhibit G. 

16. The 2013 lmprovementsAgreement provides, interalia, that the Subdivider (Dacar, 
Inc.) was obligated to install certain improvements pursuant to the 2002 NJS specifications 
"within the full length of the right-of-way adjacent to the southeast boundary of Lot 25, 
Block 1 ... " 

17. The language of the 2013 Improvements Agreement did not state the right-of-way 
was the full length of Lot 25, just that the improvements must be installed the full length of 
the existing right of way adjacent to Lot 25. 

18. Walworth Street was duly improved along the southeast boundary of Lot 25 within 
the right-of-way as dedicated by the 2007 Plats. 

19. Lot 25 was replatted by Doc# 2015-1490 (the "2015 Plat"), which added some 
neighboring land from what was then Lot Q, resulting in Lot 25A. A copy of the 2015 Plat 
is attached to Abbey Coyles's Amdavit as Exhibit H. 

20. The 2015 plat shows the Walworth Street right of way ending at the east corner of 
what was proposed as Lot 25 in 2007. 

21. The 2015 plat did not extend the Walworth Street right of way any further than east 
comer of what was proposed as Lot 25 in 2007. 

22. Immediately after the recording of the 2015 Plat, yet another Subdivision 
!mprovementsAgreementbyand between Dacar, Inc., Todd and Julie Leach (the owners 
of Lot 25), and the City of Belle Fourche (the "2015 lm~ovements Agreement") was 
recorded as Doc# 2015-1491. A copy of the 2015 Improvements Agreement is attached 
to Abbey Coyles's Affidavit as Exhibit I. 

23. The 2015 Improvements Agreement was not recorded against Lot Q1 at the time 
Plaintiffs purchased Lot Q1. 

24. The 2015 Improvements Agreement provides, inter alia, thatthe Subdivider(Dacar, 
Inc., and Todd and Julie Leach) was obligated to install certain improvements pursuant to 
the 2002 NJS specifications "within the full length of the right-of-way adjacent to the 
southeast boundary of Lots 24 and 25A, Block 1, Willow Creek Estates No. 4, City of Belle 
Fourche, Butte County, South Dakota prior to or as a condition of approval of any 
subdivision plat of Lot Q of Valley View Addition, City of Belle Fourche, Butte County, 
South Dakota." 

25. As of the date of recording of the 2015 Improvements Agreement, the right-of-way 
adjacent to the southeast boundary of Lot 25A stopped at the east corner of what was 
proposed as Lot 25 in 2007. 
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26. The 2015 Improvements Agreement does not state that the right-of-way adjacent 
to the southeast boundary of Lot 25A runs along the entirety of Lot 25A; rather it says, that 
improvements were to be installed along the entire length of the right-of-way. The right of 
way stopped at the east comer of what was proposed as Lot 25 in 2007. 

27. After the recording of the 2015 Plat and the 2015 Improvements Agreement, 
Defendants purchased Lot 25A. The deed vesting Defendants with title was recorded as 
Doc# 2015-1525 and is attached to Abbey Coyles's Affidavit as Exhibit J. 

28. Defendants purchased Lot 25A even though the 2015 plat did not extend the 
Walworth Street right of way any further than east corner of what was proposed as Lot 25 
in 2007. 

29. Dacar, Inc., elected not to finish the development of the lots in the northeast corner 
of the area, which were to be accessed by Walworth Street cul-de-sac. 

30. Instead of subdividing the rest of Lot Q, in 2019, Dacar, Inc., replatted what was 
left of Lot Q into Lot Q1 by Doc# 2019-1050 (the "2019 Plat") . A copy of the 2019 Plat is 
attached to Abbey Coyles's Affidavit as Exhibit K. 

31. The 2019 Plat did not subdivide the remainder of Lot Q; it merely renamed it to be 
Lot 01 for ease of description. 

32. The 2019 Plat specifically states that "Lot Q1 is the remaining portion of Lot Q, 
Willow Creek Estates No. 4 . .. " 

33. Plaintiffs purchased Lot Q1 after it was platted. As noted, the 2015 Improvements 
Agreement was not recorded against Lot Q1 at the time Plaintiffs purchased Lot Q1. 

34. Lot Q1 has not been subdivided since the 2015 Improvements Agreement was 
recorded. 

35. The plain language of the 2015 Improvements Agreement provides that no party 
has any obligation to install any improvements along the entire southeast boundary of Lot 
25A until and unless what was Lot Q has been subdivided. 

36. No right-of-way has been dedicated beyond the east corner of what was proposed 
as Lot 25 in 2007. 

37. In 2020, Dacar, Inc., dedicated a different portion of Walworth Drive by specific 
reference in Doc.# 2020-451, which is attached to Abbey Coyles's Affidavit as Exhibit L; 
such plat specifically outlined the portion of Walworth Drive in bold lines and notated the 
right of way as follows: "60' DEDICATED R.O.W." 

38. The portion of the driveway apron located on Lot Q 1 and any vehicle or other items 
of personal property belonging to Defendants which are located on Lot Q 1 are located on 
Plaintiffs' real estate without Plaintiffs' consent or other privilege, and have been located 
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on Plaintiffs' real estate without Plaintiffs' consent or other privilege for years. 

39. Plaintiffs have addressed with Defendants the fact Defendants' assets are located 
on Lot Q1 on several occasions since 2019. 

40. Plaintiffs have asked Defendants to remove Defendants' assets off Lot Q1 on 
several occasions. Defendants would cooperate temporarily, but then replace assets on 
Lot Q1. 

41. Around Thanksgiving 2019, Defendant Kenneth McFarland told Plaintiffs he had 
to right to park vehicles and store dirt on Lot Q1 because he had an oral agreement with 
the owner of Dacar, Inc., to do so. He never mentioned any right of way. 

42. In the summer of 2022, Defendants offered to trade other land for the part of Lot 
Q 1 they now claim to be a public right of way. 

43. Defendants never claimed any portion of Lot Q1 was a public right of way until 
March 2023. 

44. Plaintiffs obtained a new boundary survey in 2023, and the surveyor set a new 
corner pin in what Defendants claim is their driveway; since then, neither Plaintiff has 
entered Lot 25A. 

Dated August d1 , 2023. If' 

NIES KARRAS & SKJOLDAL, P.C. 
Atto~ y__tla.LE.@intiffs 

L. ---- -- I . -----'\ 
By: / ) 

Eria:.,n~/ 
PO ?59 
Spearfish, SD 57783 
(605) 642-2757 
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STATE OF SOUTH DAKOTA 

COUNTY OF BUTTE 

) 
) ss. 
) 

JEREMY COYLE and ABBEY COYLE, ) 
) 

Plaintiffs, ) 
v. 

KENNETH MCFARLAND 8lld 
KELLI MCFARLAND, 

) 
) 
) 
) 
) 

Defendan15. ) 

IN CIRCUIT COURT 

FOURTI! JlIDICIAL CIRCUIT 

09CIV23-000061 

DEFENDANTS' RESPONSE TO 
PLAINTIFFSSTATEMENT 

OF MATERIAL FACTS 

Comes Now, Defendants Kemreth McFarland and Kelli McFarland, by and through their 
attorney of record, Kent R. Hagg, and subtnit this response to Plaintiffs Statement of Material Facts. 

1.) Defendants adrni1 Statement 1. 

2.) Defmdants admit Statement 2. 

3.) Defendants admit Statement J. 

4.) Defundants admit, in part, Statement 4. Specifically, NJS Engineedr.1.g 
prepared a prelimimuy plat of the plan Willow Creek Estates. However, Defendants deny that said 
preli-minacy pl.at Qll]y has been used as ~ example, specifically,. it is the official exht"bit to the 
Subdivision Improvement Agreement recorded with evecyplattedlot of said subdivision. See Exhibit 
1, NJS Plat Layout. Per City ordinance, said prelimiDIUY plat is required to be filed with each lot as 
it is platted whereby making known to all parties where future dedicated right.of-way will exist, 
pmswmtto Belle Fourche City Ordinance 16.16. 

S.) Defendants admit Statement 5. 

6.) Defend.ants admit Statement 6 

7.) Defendants admit, in part. Statement 7. Specifically, that the Covenant'i show 
166 lots in five phases, However, Defendants deny that the Cover:arw. General Conditions (6) 
provides for consolidation of lots (replat) if approved by -the Building Committee. The Building 
Committee me.y allow1he consolidation of two ormore contiguous lots to make up one building site 
which is the scenario ofLot 25A which combines origin.al Lot 25 and that Portion ofLot Q to make 
Lot 25A. Lt QI is the product of the platting of Lot 25A. 

8.) Defendants admit Statement 8. 

9.) Defendants admit Statement 9. 
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JllNl1tly Coyle and Abbey Co:,k "· Ke,,Rll'la .ltloF!lritBUI u11d Xdli lJlcF.,,.J,,mJ 
09C/V23..(){)qo6J 
.D,efffl,J,,1tr: 'Rsp,,ruo ,a .Pl.a!nqffi Starm1mr af Ma,ariJI Faar 
PapZ 

10.) Defendants admit Statement 10. 

1 L) Defendants admit Statement 11. 

12.) Defendants admit Statement 12. 

13.) Defendants admit Statement 13 _ 

14) Defendants admit Statement 14. 

15.) Defendants admit Statement 15. 

16.) Defendants admit Statement 16. 

1?.) Dd"endimts deny Plaintiffs inte1pretation of2013 Improvements Agreement 
and that they are parsmg words saying that '<improvem.ents within the road do not mean established 
for the future right-of-way. 

18.) Defendants admit Statement 18. 

19.) Defendants admit Statement 19. 

20.} Defendants. admit Statement 20. 

21.) Defendants: deny Statement 21. 

22.} Defendants admit Statement 22. 

23.) Defendants qualifiedly admit Statement 23. SpeoificaJly, the evidence will 
show that tbe Subdivision Improvement Agreement should have been filed but was mistakenly not 
filed at th~ time of recording tbe final plat of Lot Q 1. 

24.) Defendants admit Statement 24. 

25.) Defendants deny Statement 25. 

26.) Defendants deny Statement 26. The right-of-way, es the 1erm has been 
historically used in the Subdivision Improvement Agreement, references that area described and 
illustrated~ Right-of-W11-y in the 2002 NJS Engineering Specifications. 

27.) Defendants admit Statement 27. 
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Ju~ Coyle alliJ Allltr.; Coy&, v. K111111flth McFarland (l,u/ Ke!lt McFwNi 
D9CW1.3-{J(J0061 
Defadmtu' ~""" ro ~riff, StaJfflWlf o/Marm...1 F~ 
l'ogtd. 

28.) Defenwurts d"ny Statement 28. The approval of the plat was subjec;:t to the 
Subdivision lrnprovem.e:ntAgreement being filed with th~ final plat of the Walworth streetright-0f­
ws.y depicting the future area to be designa.ted Right-of-Way which have an ins.tailed City sewer 
main and easements for other public utilities. 

29.) Defendants admit Statement 29 with qualification. 

30.) Defendants admit Statement 30 with qualificatioIL 

.31.) Defendants deny Statement 3 L 

32.) Defendants admit Statement 32. 

33.) Defendants admit Statement 33 with qualification that the Subdivision 
lmprovementA.gn:ementwas mistakenJynot filccL However, the Agreement1 as 11. corrective ~ure 
on Lot Ql. was ftled .in May of 2023. 

34.) Defendants admit Statement 34. 

35.) Defendants deny Statement 3 S. 

36.) Defendantii (kny Statement 3 6. 

37.) Defendants deny Statement 37. 

38.) Defendants deny Statement 3 8, 

39.) Defendants deny Statement 39. 

40.) Defendants deny Statement 40. The boundaries of Lot Q l are in dispute. 

41.) Defendant, deny Statement 41. 

42.) Defendants deny Statement 42. The offer had nothing to do with, nor was dose 
in lOci!.tion to the subject's right-of-wa:y. 

43.) Defendants deny Statement 43, Both developer and Defendants have always 
held that the subject area was intended to be right-of-way. 

44.) Defendants admit in part Statement 44. The driveway existed at least four years 
before Lot Ql was. platted. Plaintiffs have been ordered by the Hononibie Francy Fond notto come 
within 50 feet of Defendants home. 
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Jmuny Doyle ant/ ,~,,Ir)' Coyr. 'I', Kanct~ McFfP'iflllll WIii Kelli McFqrfiz,1d 
O'JCIYJJ-O(}/Jl/61 
DejM(!rmt&' llmJJI'""' lo Pl1mttfffe Str,t ,.,,,,mt afMo.tei,J Frid 
P~<I 

Dated this 2511, of September, 2023. 

HAGG & HAGG, UP 

By Isl Kent R. Hatt 
Kent ll. Hagg 
Atknt1eys for Defend,nnti; 
P.O. Box750 
Rapid City, SD 57709 
(605) 348-6521 
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EXHIBIT 
- • 4' . I G 

BOOK 4 51' PAii£ 400 
PJ'!PID41$ 
Cf11" ofB'™ FQUl'Cbri 
sufJ9A~ 
BelloF~ SD Si/l7 
Ph.one; 60.5~8'2-3006 

A'V'lm.OI; ~Foarahe, SouthDakota. bm:m.refemd tou ay, and 

_[),_Ot_...,,_....,__, ..... -.,,.....~-""- -A:-.•dfd:11:o11IG.314 G'i~Mi:;,e,-«H.-:afor.ai◄:C""9-Q-"i!l:Z:MC<I __ );_....,>• bemgpadial 

mmctmldnclopcl"af1hliso&dmsionam ---mmliag·addtt.n!f 

.beingpmtial 

ovnior lnll cloftlOJICI' oftm sabdivbion and whoRmailingaddress fs 

..lft1 a,~~ , =,-.:,.,.. eai1t. "9b.\tr.. ~ roi, 
oombJmd repn:sml:mgfullOW1181'11m.P,° Mllm.llefmod fo 11.8UBDIVIDKR.. 

-wrrNB&UTII 

J:.N'aru.Qd~ 

TJ.~10 b,mvelopedliu1ha fil.llovnJJilepl ~; Lots24 4i2SA, 
Block 1, WIDow Oeek B8tllCI No, 4, A Subdfvisbl of Part of Lots P & Q ofVallay VJC\11 
4&Jffion, and A P011lonof'Lot Q of Valley View Addilfan, ~ ofBd!c P~ BuUo 

·CcJum;y. SombDuota. LOCllted in the S112 of Sdon 14, TIN. R2B. BHM. 

TJaehrtiaAgreeTo TheFoDowhl.g'l'mm and COJ&diiioms 
t 

- + . . 
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BOOK 456 PAGE j01 
2. Nature ~IDpnn,aunt, 

'r. SOBDlVlDER agn:m to matBll impmvomentl 1111 detailed Oil tha plans by NJS 
~ clalud Jul:,.2002. 1JJaA p1au are onfiJe in the CbyF.nglnear"• Offlcomid am 
heseby~ by ........ C'/ft. Fmilplmls anc;1 PJICCi&.ttoaa ~ ba 1111e1ucd to 1he 
cnYENGINEER.'1 ~for aq,pl'OW]prim''ID cornmandngwc,it on the~. 

3. RmidonofP.lo 

The SUBDIVIDERagn,ea dJati; daring1h8 ooaree of comtruetiw ad~ of 
~bl it aball tic defaminal hy ~ C1'1YBNOINBBR thatn:visicm; of1hB PhuJ8 is 
teUOt1abl,f, IIJld .as: .. esa ry am in tbc pub&lt tnU:mst,, SOBDIVlllBll shall be mqmmd to 
undcrtabsm:hdesipandCOMtnldfoncbanaes aodsabmttthmrl cobs CITY ENGINEER. 
·for 8J)prOVl1, and 'When appraved by th, at,-'1 Common Comuil, SUBDIVl'.DER. ~ 
~oi'8Rigasmasfimplemmitsai6dvmges-

4. ~of~awah 

smmivnmi 01.ffJ:-siJalelSO.r, must complete the .Im~ detailed in 1mt 
~ pl.,pred by~ Eng!JW!ling dated .J~. 2001 witblnthe:full leqth oftho~way 
-.tiaceatto~ so~ bouazyofLofs•24 ~25~Blodl: 11 Willow 0-~No.4, 
Clll-'ofBdlc,_fomchc;.Buue Cowly, Small.Dakota.Jll{or1Dor8la.condidonof~ of 
.,, ~platofLotQ arv.ua,y V&1r A.dd.itioia. m,, otMleFoame, Jla"­
Ceaaty, Siutla Dalmta. 

5. UtllliJ lDmDatma 

'1k ~IVJDER.88J'a!IS tllatall utilities~ be insbl1led undorgn)1md. 

6.- 1-lernnf&atiaa 

SVBDl\1IDBR, m.,. e ~-,sslgns. aam:aw indnnntt;md hold tho City 
~ &c=aqainJltallclaims.mila.dato,..s."'O:lt:9, iosaes wlmpcmes.mcludmg 
atDr:tlcT• fcca;. in IU1)'" 1118J:D:l' 4risiag out of or cormectcd with 1his Sobdivisiou 
Improvemardll AgteemeDl'. de\'elopmeotofdmpmpq andcOD8b:uc:Cioa i.mprowmmm 
thereon. 

7. City~of'lmpruYCIIIAdl 

'IbsSUBDIVlDEll&J[CS that all impmwmmJts ahall be sobjcdto impmwn by die 
CITY ENOINBER.orananthmmed apot miring tho COW118of~aflloch 
~ 

'2. 
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BOOK 4 5 8 PAGE 402 
8. WUTllltJ DfJJapronmadl 

TI,.c smmrvmn. w.mmathalthe ~ will be itl&falled in a ggocl_Bnd 
-,rJcmaoHkemanne:ram shaD. behe 1ioin~.tttaperlod of one{]) 1e1Jrhm th,&m, 
ofcompldion. Tho 8UBDJVIDltR aball ttmedy any deli,cts in tbG wmk IDd pay :for lllIY 
dmnageto tbD othm-workmiuldng1ha:mom. wbicll.sballsppem-wiihina pmiod ofane year 
ftorn 1be date of final acceptBDcc ofwmk unbma lo.op-period is ll{leclfied. a,-will Bfw 
notice nf 0bsrivcd dc£adl with IEIIIOD&blepnnnptmss. 

,. Trmmet-.ofb&p~ .,-CaapWlcm ma;I AereptQace 

81IBDlVIDEB agm:ra1o trans&rownmhip offbc.iD:lprovemema to Offy, fiuof 
chup, andatyep,es1P accept~~ apon~&Dcl~ · 
impedion.oftbci.mpa0t.ain~ b_y11111 COY HNGINK8ll. 

JD. Omneeilmtto at,Waw-SIIJp)y 

SUBDIVD>ER:agreer tc c:cmncct 1bc water d:imibudoo.systein srn1dDg tho 
subdivision 1D thenearestlmlilabte ~ WIIOr"lllain. 

11. ltia.dmc-Aareemmt 

Tmasw,dh,mcmfmprovemmta Agrec:m.eatmll be bJndinsup<m tbe SUBD1VIDD, 
ils-t11:E:QtAOl1 and llllips, and 1he obligtti:DD1 ~ luriualwl be aovenmm 
~to $1dnumingd 1he1ud. 'I1Lis~ahall &ei=«decibl thD Offioeof 
Iba ButtoCoulltyReprer'of~ 

~_.L 1),.,,.., ,_.t..,,_. 
:p 

~,,o~,:&~n-h 
ACKNOWLEPGMENTOFSUBDIVID.IR 

Sl'AT.EOJi'SOD'lBDAXOTA ) 
)ss. 

COUNTY OF'.81J'ITE ) 
,,.,s~· ~~ -

On1bis:Lf.dafm !4"'J .20£betbmma a. Public:, 
peet0118DJ, ~ 6ndCM'1 4wt::,&rrrded'>r known to me DI'~ pmwo to be 
1ho person wbosec ume m subsc:lb,d to the ahm snd .tLtc:going BISlltlmaBt and who 
acknowledged. to me'tbatbt !Ullliwb smicfix1he~ 1bmdncooraiuC'Ai 

.! 
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STATE OF SOUTH DAKOTA 

COUNTY OF BUTTE 

JEREMY COYLE uid ABBEY COYLE, 

Plaintiffi, 
v. 
KENNETH MCFARLAND and 
KELLI MCFARLAND. 

Defendant,. 

State of South Dakota ) 
)SS: 

County of Pennington } 

) 
)SS. 
) 

IN CIRCUIT COURT 

FOURTH JUDICIAL CIRCUIT 

) 09CM3-00D061 
) 
) A•'FIDAVIT IN SUPPORT OF MOTION FOR 
) CONTIMJANCE AND INITIAL RESPONSE TO 
) PLAINTIFF'S MOTION FOR PARTCAL 
) SUMMARY lUDGMENf AND lN RESPONSE 
) TO PLAINTIFFS OBJECTION 
) 

Comes Now, Xent: R. Hagg (hereinafter•• A:ffiant''), being first duly sworn, deposes and states 

as follows: 

1.) Affiant affirms th11l the following !itatements are tme and has personal 

knowledge of the facts stated herein. 

2.) I lllll the attomey of record for Defendants, Kenneth McFarland and Kelli 

McFarland, and through no fault of Defendants, your Affiant bas not had sufficient time to permit 

affida11its, obtain depositious and complete discovezy. consequently, certain deadlines have passed 

without your Affiant able to file responsive pleadings and exhibits before the bearing scheduled on 

this matter for September 28, 2023. 

Said affidavits, depogjtions and di~very will establish that genuine issues of 

material fact exist; specifically, no intc,n1 to trespass exists in that DefendanCs believes in good faith, 

that the plat of Lot Q 1 is defective end therefore certain bowidaries depicted in plat drawings a.re not 

valid, WI same are ba8ell upon said erroneous procedure(s) and mistake.. 

3.) That pursuant to SDCL §15-6-56(0. Oppmli.ng sumw.ary judgment wb.eq 

affidavitsareunavailable. DefundantsrespcctfullyrequestthisHonorableCourttograntDefendants' 

Motion. for Continuance for the reasons stated therein, and as more fully 11sse:rted in this Affidavit arul 

Flied: 9/20/2023 3:09 PM CST Butte County. South Dakota 09CIV23-000061 
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Juemy Coyle "1111 Allb4:y O.yie 11. XtlWl,u/, McFrtrfaNI 
om.l Kd!i M<Farf,,,"'- (1'Cl1'1J~l 
AJtilllVII in S.pptJrl ~f Mi)r,on jar Camt,.,.,m~,, anll 
l1! R~ 111 l'l,,ihrJJf~ Obj1111rioa 
Pagel 

the Affidavit of Defendant Kenneth McFarland. Dcfe:ndants request at least a 60 day continuance to 

conduct further discovery to support the facts of the matter and which most likely will uncover 

additional facts which will rebut Plaintifrs Motion for Partial Summary Judgment_ St2rn· Oil Co. V 

Bordu States Paving, Inc., 848 NW 2d 273, 2014 S.D. 28- Further, Defendants request denial of 

Plaintiff's' Objection to Defendants' Motion for Continuance_ 

4.) That Plaintiffi have wrongly brought an action for Trespass against Defendants 

which re.quires intent by the tortfeasor. Defendants, in good fai lb, as11ert and bel icve that the urea subject 

to tbc alleged trespass is future dedicated right-of-way as described in the Subdivision Improvements 

Agreement relative to the Willow Creek subdivision as required by Belle Fourche City Ordinance. 

Cbapier Hi.16 • Improvements. (See Exh.ibit 1). Defendants believe the phrt to Lot Ql is erroneo11S, 

therefore the location of the alleged trespass is actually future,. dedicated, publicright-of..way. Defendants 

intend to depose certain public officials and others associated with mid/or familiar with the requirements 

of the plat application and recording process to demonstrate that said processes were not followed. 

5.) That during a Protection Order hearing on August 4, 2023, the Honorable Francy 

Fo:ral. in her issuance of a Permanent Protection Order (File No. 09TPO23-000037) agamst Plaintiff 

Abbey Coyie, the Judge rejected Abbey Coyle' s defense tbat she was on her own I.and. Judge Foral further 

made the conclusion that this matter concerns a dispu.te over land boundaries, so much so, trust the 

Protection Order is set for two years or "u.pon the decisi,on of the Circuit Court in the eivil matter." 

Among other reasons, including placement of a video camera 1D surveil Defendants' b001e, Judge Foral 

was ~eciallyconcemed that Plaintiffs had ordered a survey which resulted in a property pin being driven 

into Defendants concrete driveway. {See Exhibit 2. Order for Protection against Abbey Coyle). The 

resolution of a land boundary dispute requires a Quiet Title action or other declaratory judgment NOT an 
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J~ Cl>JU' Md Ablley Co7/a v, Zfflffrii Mdl~land 
"1ld Jfillff ~ar/,z,,,J, fJ9CIY).l-,fJ 
1'f!ldmlit m SJ,pf'P.,, of M,,rI,m for Ci,,mn,.111tcs tu14 

I11~Mll ro.Ptaintl/{s-Ol!j~ril>II 
Po,J 

action for the intentional tortofTrespass. Defendant requests tba1this HonorableCourttakejudicialnotice 

of Judge Foral 's findings. A transcript of said proceedings will be provided as soon a.s possible-and is just 

one of several reasons for this Motion for Continuance. 

6.) That Defendants have been instructed by Black Hills Title, Int::. to file a cl.aim with 

its undc.rwriter, Stewart Title Guaranty Company, to obtain.a determination with regard to the failure, 

mistake, or improper filing of the Subdivision Improvement Agreement at the time of platting of Lot Q J. 

as Teq_u.ired by City ordinance. Defendants, by and through this attomey, are in the proce$S of filing a claim 

with sajd undmmter which may take several weeks. 

7 .) That at the time ofPiaintiffs accepting title to Lot Q 1 in 2019. Black Hills Title, Jn~ .• 

issuer of the title insurance policy, did not disoover that the Subdivision Improvements Agreement dated 

August 14, 2015, recorded August 19, 2015 jn Book 456 on Page 400 as document 2015-1491, Wl!S 

missing; even though, all lots in the development up to that time, including Defendants' Lot 2SA, were 

subject to said Agreement. Your Affiant and Defendant Kenneth McFarland have had discussions with 

Black Hills Title, Inc. and the Butte County Register of Deeds which confirm that the Subdivision 

lmprovement& Agreement should have been filed with the recorcticg of the final plat of Lot Q 1 and that said 

document was subsequently :filed on or about May 23. 2023, Affidavits and/or depositions will be sought 

to demonstrate irregularities in.process of the platting of Lot Ql alld provide additional basis upon which 

Defendants good faith belief is reasonable. 

8.) That the City of Belle Fourcbe's failure to properly record the obove-refurenced 

Subdivision Improvements Agreement has resulted.in a defective plat being issuedand 1hereby, boundaries 

not to be relied upon.. Defendants have dinlcted your Affimt to file a complaint with Stewart Title Guaranty 

Company, B1aclc Hill Title, Inc. 's underwriter, and said pro<:ess is now underway. 
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lormiy Coybt o.nJ ~bf>lr.y Cojilf "· Kmn•lh M.F.,,land 
a"4 f{..Jli Mcflarlfl!rd, ()'JCTl/2~-,U 
AJJldlNft ill S,.l'l'.,,. nf Mnri01J fer Co~tlm,rmtt, attd 
111 Ra,ptlllllf! ,,, l'fi:.{hll/fs otJj,,~011 
l',;g•.J 

9.) That it is Defendants intent to also seek to resolve tbe matter directiy with tbe City 

of Belle Fourche and other par1;es involved, which will then render Plaintiffs allegations of trespass moot, 

specifically, that no trespas1, exists without Defendants• intent to commit said trespass_ Lot Q 1 boundaries 

are subject to dispute as bas been acknowledged by Magistrate: Court Judge Francy Foral who issued 11. 

Permanc:ut Protection Order in File No. 09TPO23◄37. 

10.) That a postponement of the subject hearing does not deprive Plaintiffs oftbe.ir due 

process or prejudice Ple.intiffs in any way and Plaintiffs will not be damaged, in tbat nothing will change 

with regwd to the current plat status ( em)neous or not) of Lot Q 1 as asserted by the parties_ 

11.) That Defendants would be greatly prejudiced and deprived their due process if denied 

the opportunity, through no fault of their own, to provide material facts 10 be considered by this Honorable 

Court. 

Dated this 20th day of September, 2023. 

HAGG & HAGG, LLP 

By Is/ Kent R. Hagg 
KentK Hagg 
Attorneys for Defendants 
P.O. Box 750 
Rapid City, SD 57709 
(605) 348--6521 
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Jtrt/111}1 Oo;w ond .lbhll)' Co)llc 1>. Kelltl~~ UcFltl'krid 
and K..ta. M<Par1,,fb/. ()9CW]j~J 
Ajfldlilllrlll S..ppon r,JModottfor Contiml""'-• •1'14 
bi R~or,:i,,toJ>1atl,1tff.; abjMrlOn 
J>ag.5 

CERTIFICAT.E OF SERVICE 

The undersigned hereby certifies that on September 20, 2023 he caused a. true and correct copy of 
the AffidaYit in Support of Motion for Continwmce and in Respouse to Plaintiffi' Obj eclion attached to 
be served upon the persons identified below as follows~ 

[ ] First Class Mail 
[ ] Ha.pd Delivery 
[ ] Electronic ~1 

[ 1 Overnight Mail 
[ ] Facsimile 
[XJ Odyssey File and Serve 

Eric J. Nies, Esq. 
Nies Karras & Skjodal, P.C. 

PO Box 759 
Spearfish, SD 57783 

which address is the last address known to 1he subscriber. 

HAGG & HAGG, LtP 

By: Isl KentR. Hagg 
KentR.Hagg 
Attorneys for Defendants 
P.O.Box750 
Rapid City. SD 57709 
(605) 348-6521 
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Code of oi!t~ -rhltbdMller a,aa co malni ... d Tnsrall die. Imp,--plOllld•d for In Sstilm 1616 m!ll ilnd that t I 
accMllnai lllld'lm• pllr,5 ,nc1 ~d"mklris ~~r'I ttle ~Ni Jll,t; arid, IUn:hl!f aJ7M1'1,1 Mall 5Udl lmpru­
l"'pedlcln and ~I b)I the. CJl:)I En&flletr t>rhls deslgroee d\lrlltjl ltle ~ of am5trlJU)on Dl'SIICh lmp,IM!ll'll!n 

M'!ttffl, riK'Clf'l2;lbll- teem aml i!llall bl a ~, runnl"I Willl ltl• Int. 

EXHIBIT 

I 
C.. "ttil!.Ot),1T1o1y-,.....Trettieowner1Subdlvlck!r tr, ,w.,hh 11bond 1tnMeef b)l1n ac:~~ ~a:mparirauttuirl>.ed toda bU!llnaSS 1t'15oull, 

Dakotil. If aiy rwqlll.-.S a band It $hall be for an amwnt not le5's INR ~ QOJ pem,nt l'IClf" hit mm-e lhlln ll'nl hUndn!d ( 1 OOl perm,r of die '1:llt 

11IU1:elmpmtemel'ltS. 

jOr,15. 1-201)J, (plrt~ 7-10061~) 

16.16.cml-Odter tequfl'el'Mflts. 

PIO flfflll pl1t for a 5'1bclMSlon of any tractor pua11 of 1111d mll)' be ~proved 1rJ the Comm«! COIIIICII WltlloUl: ha\ling iim ~ a ~ 5'a&l!lnlll1t ll'om 

tfNI Oty &!tinffr~mlng •M c.111tlfyln, that to Ills or her bar~ 111'°'"1Klon and 11,Utf. thl' lmprtw,lll'lnlli n ~ m the owner/:llllX!Md«'s 
Sl.lbnlltleli plan• and :1j111dllcallum, m111tti. mjllll'fmeflU ol lheappkable Df'dlnenCIIS Qftllt-oty 1111d fflftd«ds eablllMd bJ'lhlP ~ and. funllemwr1, 

lhat!iUdl plans and~ fully tomtilll wllh lbe ralkMl111requlnnNnm 

A. llle ...,,,rw/lllJb~ "'-n in5t;IJI sanitary, _rs that 5Jlilll 'Tlfflthe ft,lk,wli,g ,ai~inlm""'3: 

1. ACe/1~-~ Sll~U s-all propertlKl'IUl11ntheptupo6ed.sul:,dPi•l!IIOl'I. 

2. 1'lle<Wllrillf 1)111!m th.IA ~nnect ICU pl.l&lk: -~ if•h1bi.. for it,,. purpo!ll!S of tbb .'11!,ilottl pllbllc~ ~ b-11!1blc I(' a 

pullllc ·-'"'" 15 IDtaU!d 'MtNn lllll!-Nlf ~ 11111a af a Pl'llpoMd subdMsk11•1 .. Al\11l!JII~ !MIi bl l'l!ql!i~ p,lar ta comeca..n ca the City 

puhllt"-S,Stl!l!l, 

3, The~ and splldfiafjgns 11,r Illes-symm g,litl be apprOWd bJ the Qty &Jgln..,.. ptlorlu commencing lnlllallatlClfl . 

.., l'he Ol5lg!; ahll Stwef l'}Steml sl1III Ile lipled" and suled by. l'l'llftssloNI Enp,Hr rqiffl!~ In the Slate af south DillKllla, 

s. Sewer SCIYlce ~ mall lie :Stl.ilbtd outm ,,_, lot .abutd~ I -•t prior tD surflld rwih• streel5.. 

6. In low alld mlldh1m dcnHy 5Ub~ the R:qUI-IO l"Stilll II cennl RMl'~m;iybl Ojllli-J 1111,j rildlvlduald!spa!l:ill~ 

m;iy II.!! PfQpoledlf a p,dlllcse-r ~ IS not a-r,,i~bli!. 'Whl!n,ini;lM!lualdlsi,,os/ll ~ ill'e p,c,.pQ$ed, lh•-~/subdJ.ld.,rshal!IIJbmll 

a ~ ~nll ptan pr&pared by II ProfetSranal (nlflneer r~snnd Ill che Staluf S!Wtll Dako!a Iha« contairis lht foilawlt,J:! 

a. lm:im11n or a11 ;ai~~ ~• ror ~ ranlcs 1ttd dralnflflds" pr11p,;,_.i 'll'lltll11 th• $\lbdM'1!111; 

b.. Soil~ 

c, Pro111e cf Iha ... 111" th~ r:irplh of lledrnd<, 11\'1~ ma\1!,fa! ■'ldlar poui,d,ratrr, 

d. l,CIQ6pn~ 'Ill pefflllAtllm llSl PHlltS ilnd resu)f!. Of P<'!'cOlativn t8'IS. SGR perc:ola.tldl'I Q!$ll !hall l#Olnduaed at• It~ ~fat 1,... one 

'"lparloe 

~ J..ocal:ID11 al\d deptn r>f an MIis locaN!a wllt>in lwn l!ur!drtd (200I reet of lt'le pri,pm~ subdMs!Gfl; 

J. A ~,nj!/11 ~ %111 Prnl~I ~' l;erllfylf'II! ~11 c1<1equar:y "'"" ll.ll~ Qf rtd\ltd~I d1$p0sal ~ Within 111@ ~ 

SllbdMdan. i 
ii, S?orfl! S-l"!li. dralnaJII SU'UC!Urn .and aJlvarts sl\d bi, dl!Slg/llj<l •'1d Jal>Uhd H rllqU1nd b:, the Cltr ~fll)nNr in .ac~ ... wllh attll!pmd 

~111~,Tned~ol':,htvrm_,~Jh.llti.$1p,1il1N1,,;_,itiy;i:~11!11fnwr~rnlht~afSO!III\ 

CalwtJ.. 

C. TIii! IIWMet/SubdMdet ~ti inStall I Rlllf d'5tr1bU!IC!fl ~ u,.-m-me roller.dt'\11 requl-

1.. Ail ptl>pelti'G In dll p:opcmd JUbdlvll-lun 5llal be si!twd by .,,a,nlnl -fS)'Mafl. 

l. '"111 cenlrll water 51y:ilffl1 :shaN L1mnect Ill I "Yblrc w,amr ~ If l!Vallablt. Few lhl pill'JKMS ofthl.t :ICCtbn a public. fllll!f'~ 15 .wala\lle 

lfi1 pqbllc 1,11111:!!r~ ts loc:11led wittiln II~ Cl&l ml~ cl II~ ll'Ubdllliston. Ammitiein wlll be requf~ 111111!' ~ ,lllineC!m 1'11 lhl 

City P1Jbllc ... w.-. 
3. The slz~ ~ oui,,i anll spadllciltlcn5 rorlh11 wawr dlltrlbullon ... m Sllall be IJIPl'0'l'td b; h OtJ E-nplllet jljicrllll «irnlMIKq 

rnstallaaan. The, mit« distribution !lYMffll sllilll "rcMdl! for adtq<lolta fire protlldllm, 

4. ibednlln 01111 w,terijl.tl'Wion systems~! be s/lnlld 1rulseall!dby• profmlanaJ enrtP1111tr ~ •l!d In thtStin ot5lluch tlli~, 

s. Serw:e llr,eto ~it 1>e 5l;i.lbpecl INIW l!Wl!O' iOt abu~ a slfeet.Fi'>!' to ltlt surfaclrla or~• s'l'.r~t. 

D. Tfli, -~r/wbdW•r istiall ln5l:IY 51rftt 1ntp-.ie,1ts 1Mr meai. !he l"<Jlk>w11l11 n,qulrernerits1 

1. ~11,11Jl'fl .,.,.,te.s, ol 5lrNt5 ~all 11"1: l!ll.-d ~ (Ill) JlRfi:w,i. 1111 stm!t5o ~!I hall!! ;o ml11lmum p~ aUiv,>Unlhs (05) of & pen.e,t, 

l. t.Alnlmum cma.~ Qn .stl'ftt5 Sh.tll b<' Nit! C.21 µrt'Wlt. 

3.. S!PUtlOII 1llhh arnff:riln1 llffseb bf ll!SS !flan one h;i ndiu tv,,,1~~ (125) fi!et wll nor !le f)dlmtmd. 

4,. All wrb •rid ILfflllfJ INll ff!ffl tile 5g,ncjllr'd south t);Jl;IIQI ~ol'ltll~ ~ fGr lyp,, lt6G. tMi, ~ PG roncre&e a.,,b a...t 

glJllV, 
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eof:l~e~kx~recl lllnd sinwyor 10 me efli!cc ~ the plM. r~nisentn SIIM)' "1adt by 1111111111<1 ffl~malllment'. arn1 ~ors sh"""" U,ma,i Dist 

ill toaied •llllttiar ,11'dl!Nf'S~ aml",pode{lcd~l.l'l~atemtntt; 

j, 11 'l<lQ!rm ~tlftc;atmn b)' "'" ™'!lff" af lf1'I adopli"" of 111" plid" ancl tfi;, dtdlcatlor, offfl11au,allt}'1 ind IIChl!r public areas;, 

It A c:Mllrcatlon ~frll.lh;arall ta:.eundspl!dal ltl:td-ntS dlJ&ont/lt!lfllpe(11/UlbesubdMd1" hMlblKI pilldf«ln full: 

L A prOJ)41!1" '°'"' for appro..l by h i'tlnnirll" Cc>rn1111,sio,i, Cilt Eogi~r. ,QnJI IZolnrrll;I!) (Qll"tll with space'"' slgnawr.,,; 

1,11. ~ app~ dth, ft"'111f•1 1h•H no,; bll dm!lll!d to COf'lstl111teorcJrei;tan-pt;ma.t,y lll'i! ~ orlh,; dedl<.illon or any street or Dlllier 

prap0,ed lll)l)Uc"9!' 01 sp,1ce ..,,_,. ~,r lhl plat 

lords. l.Z003 IP"rlj, ?,2005 (p.irl'J) 

1G.12.070- ,tat approval. 

The fir1ill :pl.-tsliall b!! ~~ a, ~11311;,r lf1II! C0ff1"1DII Co~lldl lollltiln nlAel)( [!ICj days al'ter SllbmlsslGn thereof. lfna aalolt IS faken wlltlln TI"1l'Q' 

~daysol~~idplaUh.111 belh!emel:lto h1111! Deenappro'lell1ndamnlliCIIWICI lhaurmtshd Ill wuedby~~onctenvnd:prcvidl!JCI,. 

,,.,,._>!Im~ Ol'll'ltr~del' fllrb llpl"17"'I IJlay lllllM! thb: re,iuli'ffllent Md &'.XJIIHnl Ill !he -!itlll\ Df .such fNIDd, The IN)und ftlr!ISllppn,<ral DJ 

llfl'ipl,ltsh~II bestaited upari ~recan:1 by Ille CDmman Camci~ 

!Ord&. Hllll3(part), 7-2IID6(ll1rq) 

16..12.075- Pli!t rt,cordatiOTJ. r 

Wllhln thfr!YIJOI d;ir-; 11ftu •PP'fJll'l ot111• r111111 p&;ll-b)I 111,a Cmnmar> COWKli,.tt,! tit)ID!tlneer sball J'l!corddl~ IINI :Pfat klthl! olflc.e d1h1~,;t~r(lrde41ds, 

(Ol'd.t~ .... rt)I 

(Orel Mo. 7..icl1 B, M.-20,B) 

16-12.DBD • .Assurance:. for suhdMslons required. 

N• ~.atlaf an,subdMsillnWll bl! apprawd unleu?hel~tnl!ftlt reqllhd bythisch1i1ter hM bto!n ip,r..)"d prfcr'l:Q ~t:tl ~J1Pr"'11I or 11nlea the 
riwne~ulld~r 511111.1 have S(8oal uubdimiOO tmpnMrmtntsaa,ttml51~ ;is pr,,albed by {b•lllN Jli,J§to i=IUltlli!loh tM n:span!il~~t.y for the ~cir, r# 

lmpra,,Rmenl!I- rn" .aiufad'cll)I ITll!lner Mid wi1tttn ■ ptTt0d Jpedfled by the ()iy Er,g/l'lftf", Slldl perlall l"ID~to. ~ h,,r (;l}:,e;i~ M ll!Xter"<slon to. lhlt ~ 
(l),aarperlodmlftbl!egrantt!d~11J1ed~•:mof0111'.Clmi"10IICtl\lnd.nm __ iwe_t~1ll)e.~Wltlllher'l!~Ofdt!ed$1Ctilttlmo!Df 

flll~,t,l!plllt. 

IOtdS. 1-200] (p.ortl. 1-2006 Cplllt)l 

A H.afltffllp • .lln DWll!!l'lsubdr;lih!rwllo ~ ~ble tll ~CMt .., ntr~rlltn.,ry 11,,nht(Jp .Jllol'll ffum ffilt 1«1,a0n. ~pasr~r,y. or 0171tr g.~(t>;l~rt,tit, 

whTtti -Id~ It clll'llcuh:or lmpOGIIIIR W tDnf«m Krlt~ la lh&e ~latlQrlS. ~ ;ip;,ly ll>r I Vlill't.lnCII! &om~ ~lllltons. TM C11mmDn 

cou11aL upon llndi"fl th.1 !iut;fi i:,:,~g .:r1s1, thatlM publTc '""'r""' drall iH! ~ !hat sum proJea win ~tli!rlllfldal tome ..,m111u~ 11'1CI ~ 

ACII delasl u, .. il'ltllllt al1lt P'J(pOSlll5 Of'lhl! Cllffl~iMI Jll.u1 or !tfese rqrdan~,u, /11,"YwlllY ft rqulalfom. upafl I l'M)-Cfill'd;S-~ nl,lp'lt)' vote, 50 

Iha, 5llb5llllltl■IJ~ mil)' beda!l&-

a. CG11dk;ons-.111 g,1minf ml1111~ 1ml madlfbttms. lhe Olmmon Coulldl !IA)' i.qufrnucll r;n,idltlora a1 Wlll ~~wc;w,. 11w abj1Ct1¥ti rlf 

1'111! 5'lllld• rds ~ n,qut,ementssa va,t.,rlc ,.-modllle4 

C. Pmadlft. Appl!Qtlofl l'w1¥1f1111~shd bemadt!Ofl Ulel'ol'm pl'Olllded tiY\he Cit)' ~tmKUIT'Cllt.lJw!thffll!:kDniHlon d1tlepj'e~mltw; 

plan.. l1\a d'Y linptllll'ffllll pnmnttlw appliclltiDn lo tM Plannln,commlnkm wltt1 It!!! pmimin~ pl.ri, ~ 1'1.JnZ1lnc Clll!lmlalan 5hall lhell 

forwilrd • l""l!Cllll'IIICdillDn ~-11,ipltc.tlor! 1'11 tlll: 4;:aupdhdth the pn:lfmfn;1ry '1'on,. 

Wf!I'- 1-2001 (paru 7-lll06 !1'1111)) 

Chapter 16.16 • IMPROVEMENT$ 

~: 

16.16.010--Agreement c.oncamln.l lmprowm..its. 

lleW~1heij,ial p1atufany~ CM be.pp~tl_rlMCammon Cllllnd.. illl ■ll!'HfflP:ntwhldl has?Jeens(snedbyll,e-,,'sibdMder-oftlte-lou,1Hn 

IN ~n•nc:I ,11pptcwed bytlie Cfl)I ~r'lll-a/Id Cll)i ~ midi: be ~~a to1fle CarMIOII COIJll(ff lllUITtt If 1rfP lmemetmmT"<~ 

C'Ol"IWn"<he lollawlns: 

,.__ PIIIIS and spt,tlllutlons lbr Im~ !II 1M swctlllislan wTlkh MW! Deen &ppn!Vff tJy lt>e Cor!l""'lt c:t>untll n dGll•lll ducribilll ... 5llml!; 
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STAT!! OF sourn DAKOTA 

COUNTY OF BUITE 

ODOMESUC 

□EXPARTETEMPORARY 

@STALKING 

0PERMANENT 

IN CIRCUIT COURT 

FOURTH .JUDICIAL CIRCUIT 

ORDER FOR PROTECTION 
TPO NO. Q9TP02l-0000l1 

□MODmCATION EXHIBrt 

PE'ITJ'JOMm. PETlTJONER. IDENTIFIERS: I Jc I KeLLJ J MCFARLAND I I 08il4119til I ,int Middle Lut 

By (nanv; and DOB}: 

011 bcblf ef a minor child by pan:at/guardiaa. 

v. 
PSPONDENT 

ABBY COYLE 
Fiut Middle Lat 

Relationship to Pctilioner: 

Responduil'a Address; 
1909 lJffl AVE 

BELL"E FOURCHE, SD57717 

CAIITION~ □Waipoa lnvolved 

THE OOlJltT FINDS: 

Dua of Bin:h affdilianer 

Other Proli!ded Persons {miine ebd DOB): 

(See mo 28 Additional OJden;.) 

RJ'.SPONDENT mENTIFRRS~ 
SEX RAO: IIDGHT I WEIGHT 

I 
EYES HAIR DATE OFBIRTIJ 

t!ll/29(1986 
DRJV£RS LICENSE # I STATE i EXPDATE 

D0959611 I .so I 

Disting11ilhl11g Fcatlln:a: 

Thal it Ju.5 jurisdic.tion 1>vcr 111c pertiell and subji:ct matccr, and the Rc.spondi:nl ha bcea provided. with reuonablc 
nc,tl.ce and oppommity lo be: bean!., and that in the ca&e of an ex pane order, lbe Rc:spondmt will be pl"D'lided with 
reasoaabl• noti" md O)lllortunity to be heard 1111ffic:icru m pro=t the Re.apondettt's due~ rights. 

THE COURT ORDERS; 
""'-t t•t RupoJ1d.mtl1 rt1lnlb1ed fro• 1tct1 cif ahu.se ud pll,sjcal harm, m■ldnJ tlaru~ or ■mllllll, IC'alklnll: nr ,.,._ ..... 
111.at UM R11polKIHt II ratrllined Ira~ e11at1et wlllr, 1111 Pedlloaer by ••J direct or Indirect mu.n1 to tllt attnt 
ttated In tl1.e flll1wblg ,-g-. 
Addi'lianal fimlm111 11nd ORlClll art tin lhe fQ ll owi11& pages. 
This order shall be cff'c:ctivc I ~IY04_[ 2023 I 1brough [ 08/04 I 2025 

t,lq~ Yar Miiiiif;;itiii TM• 

Or tf II pcmllUlfflt mder is iuued. until 1Jiat order is served. 

Only tbls: Co11rt u11 c:baa1e tll~ nrder. 
VIOLATJONOFTlllSfROTECTIONORDERISACRIMINALOFFENSE. 

WARNINOTOREIPONDENT: Thlsonla-llbaDbe1al'arftd,wmWltb111trqbtntiH,lty i:outsof•y 1ta. 
tlltDl.crul of Calllm~, t,11)' U.S. Territory. ■-11 l'Qiaf be eafott:..S lty Tribal 1-41 (II UJi.C,12:H!I). Cr1111lq tlale, 
terrltorlal, cw tribal bD■ll!Wb ta rtal■t• ltiil ..... IIIIIY nnll In r1da•l ,111pr11a1mnal (] 8 U.8.C, IUH), 

Filed: 9/20/2023 3:09 PM CST 

r.1J] FILED~~~)~.7nl 
AUG O \ 21123 

SOUTH Dll~O'rAutllFIED JUDICW. $T'STEM 
4TH ClRCUl?Cl!Rl(OfCODlff 

IV 
Butte County, South Dakota 09CIV23-0I0081 
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ADDITIONAL FINDINGS 

This matter came before tllii: Coutl on tbis day end the foUowin,; parties all'l)cared perponally: 
12)Petiwmer- 0Petitioner's Attomey HAGG. KENT 00dler 
12Jllespondcnt 0Jtupondmt's Att<Jmay NIES, ERiC JOHN D Olh~ 

D 1. Thill C1un FINDS that, wilbout -adminilijl co the allcgatiom in the Petition; the R.espolldc:nt 
wa.ivca further heari:i~ fill:dit\.i!,a of fltct. and CDDC!umons a flaw, and .stipulates to the entry cf an 
Order of Protection on rile tenns apecified beiow. 

121 2. Having considered the evidence prcsmied and uy 1ffidavi111 ■t1.d pleadinga D'4 iilc, lhis 
Coart TINDS: 

l. ThAt juri1diction and vtmue are -properly befln this Caurt; and 
2.. By a prcpaadenmce oftbcinklm:ie dlat. 

011) """1kinl" as ildwdby SDCL 22-19A4 l t.a taba plale; 
Ob) lhat the Petitioner has 1uffcred physicaJ i1tj11ry TI'.llulting ftum an uaaalt or a crime of 

viokncc. o dd'lllCti by SDCL 22--l•:2(9), 

'1'8EREFORE, THIS COURT ORDERS THAT: 
1. The Respondent ii mwined from~ 

@a) followiut or harassing the POlitioner, or tnaldng any credible tlueAt with the intent to place du: 
Peti~olXr in n:asona.ble fear of death or great bodily injury, SDCL 22-t9A-t; 

@b-} harassing lhl! Petitioner by- means or any \'Crbal, electronic. digital media, mcclianfoa!, 
1i:leg111phic, orwrittcn comm1tnii:atfu11. SDCL 22-19A.-l; 

0c) wwing any itljwy u a teattlt or an aw.ult or crime ohiolcncl!, SllCL 22-l-2-(~)-

ADDITIQNAL ORDJ;RS: 

Ii!) 1rrb1Uhc llapODdd1tja txeluded &tnn the P11moner·s ~i.de.M.e lismd in 2C. 

~:Z) That the Kcapondetll ahall not C)OJtte wilhift II ~-of SQ Feet tiom the fo'llowiDJ l)lll10tl5 

andp0.eea: 
@A. The: P~tiDa.ct -pDUionally 

"QB. T.ie following minor dilldrln namtd as other protected pmol!S: 

Name Dllfe ofbi:lth Rel■tiomhip 

@C. TDi! Pc(ilioncr's TClidm" 

1449 .BIRNAMWOOD LN 
BELLE FOURC}:i~ SD 

0D, The Petitioru,r's place af employmc:nl 

OE. Other pliu:a 

.S11J1 

Thia distance te.'llri~on applies -.mlll5& QtbcTwi.sc tpceifild in thia order. 
03) ?hone: <:aill&, emails, third party c:cmta~•. ini:1udins cattc:sponclcn«, 11.irm l.lf indirt¢ti an: 

11.C!(JICIJIBtted, tct I JJrQtcctc:dperson,e~cei:,tu fbll~w,: 

NO EXCEPTIONS 

Filed: 9/20/2023 3:09 PM CST Butte County. South Dakota 09CIV23-G00061 
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0 4) Respondent i& ordered to immcdi■tcly hrn1 ow. •ll 111'1!ap()l1S &lld ammUDition ta J01.:al 1heriff. 

@5) Other relief u fcUowa; 

RESPONDEN1'1S AUTl-lOIUZll.DTNGRESS AND EGRESS ONTltB PUBLlC RrGEtTOF 
WAY TO HER PROPERTY' BUT NO STOPPING OR ST ANDINO wrnrm: 50 FEET OP 
PE1TI10NER'S HOME. llP.SPONDENT JS NOT AUTH'ORIZBD TO PUT UP CAMERAS 
TO MONITOR PliTITJONHir"S PROPERTY. nns PROTECTION ORDER MA 'Y EXPlRE 
Ul'ON TM! DE!ClSl'.ON OF THH CIRCUIT COURT IN THE C!VlL MATTER. 

WARNING TO RESPONDENT: You can be ancsted for violating this pro~ion o:der even if any pmon 
protc:dcd by the order initiates the contact or invites you to violate the order'li. prohibitions. Only the court 
can change the order; the protected p~ cannot waive any of its provisions. You may alao be held in 
contempt rur igntlriug the tcnns of Ibis protection order. 

A.ND 1T ES FURTBEJl ORDERED THAT: du: Pelitlon1r shall, i1t1mcdiatcly upon the grlJlting of this Order, deliver 
lwD copias ofdiii. Omer ta t11c: ■hcriff afthis caunly, One copy &ball ll8 pusonally served by lhe sheriff~ the_ 

Re!pOlldi:nt,, 12nlesa personal service hu been acknowledged below. 

l>ATED; 08/04/l023 

ISi ALANA JENSEN 

By: JSBf' )020] 

Si,rrii:e of th!■ order Is aul:llortad oa any dll)I 
lndudlll11 Sun.daJ, 

NOTICE OF ENTR\I OF ORDER AND 
ACKNOWLEDGMENTOPl'£RSONALSERVICE 

I ae'knowledp n(e(pt af I c:.-py afthb Order of Pretection. 

UNDER A PERMANENT PROTECTION ORDlll: Yuu may be IUJlijeet to Ute re1Jnom11; fedu-al laffl: {l) 
UfiCUff lunriiatdy1 ,._. lllaY •ot poa~ earry1 ••Ip or lramport :iuay firt:1nn ar amnaW1hfon di.it bu 
Nll'l lnuportcd [a btent■te ut f(n'dp tomnH:r~ whRe tllb Protedloti ontet l1 la dred. Tide 11 U1dlm 
Stata Cv4t Sftdot, Y.12(1)(1). (2) 1r:,ou. ~10[1111:f" dm Protedlan O,ller an4 lrT coaa•tect of 1111 •lf~IR of 
dome■de \11.tnu, yu11 •111 •e forliidden ro.- llh from posst11bl1t ral't'yint, 1JdJipln1 er trH1partfa& H)' 

firearm er annnnltlu th,t bl bHn truupaned hi J11tcntatt or rore1111. ~ene. Tide UJ lllllted St.ta 
code Sedio111 ffl(l)('I), Vkutloa of these ftdn law. curia• • ••11ntu111 11en1111ty of tea yean In prll•a. • 
S25G,OOO !'-~ ar both. 

FILED 
Pl'F ) af ) AUG D ~ 2off \)JS• 12\F tSlalkioz "--Hlnllr) kv. 7/21 

SOUTH OMOTI, UNlf 18) .IIDICl"L SY&T!M 
4ntCIICIATCLERK0fCOUIIT 

"·- -----
Flied: 9120/2023 3:09 PM CST Butte County, South Dakota 09CIV23-00DD81 
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STATE OF SOUTH DAKOTA 

COUNTY OF BUTTE 

) 
)SS. 
) 

JERl:MY COYLE and ABBEY COYLE, } 
) 

Plaintiff11, ) 

ffl CIRCtnT CQUR.T 

FOURTH JUDICIAL CIRCUIT 

09CIV23-000061 

v. ) AFFIDAVIT OF DEFENDANT IN SUPPORT 
) OF MOTION FOR CONTINUANCE 

KENNETH MCFARLAND and 
KELLI MCFARLAND, 

) 
) 
) 

Defenda111I. ) 

Stale of South Dllk.ata ) 
)SS: 

County of Penniragton ) 

Comes Now, Kenneth McFarland, (hcreinafter~1Affiant"') being first duly swocn. deposes and 

5tates as follows: 

I,) [ 1'ttl com.petetit to testify and have personal knowledge of the facts herein. 

2.) Your AiUantand his wife, KeUiMcFarland, are the Defendants snthuubject 

m*r, 

3.) Defendants purchased the home and parcel. Lot 25A in Wi11ow Creek 

Subdivision, Belle Fourche, South Dakota. in 2015 and have lived there since that time. 

4.) That since Spring, 2023, yout Affiant and his wife have had repeated 

enoounters and confrontations with Plaintiffs regarding a small aree of land. including a portion of 

your Affiant's driveway, which. Plaintiffs claim to he part of their adjacent pan:el, Lot QL Said 

confrontations have teSl.lltcd in a Permanent Pro'"tion OrderagainstPlaintiffAbbeyCoyle issued 

by the Honorable Francy Fora!. 

5.) Th•tJt is ym.u-Affi.ant's position th11t Lot Ql, now owned by Plaintiffs, was 

not properly platted, including failure by the City of Belle Foun:heto properly record the Subdivision 

Improvement Agreemsnt duty executed by the City of Belle Fourche; developer, Dam. Inc.; arid 
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h""".P CoJ•I, atti Ab«J, Ca.JI~ T- K.mf1rh /.kF111feml 
t1INl"tllllcPmft111d. OPC/1'11-ffl 
4'ftdm/l qf lkf,~flD#ll u, Silpptl,1 Molton for C"'1/fJ11,-nn 
P•.1 

the previous owners, Todd and Julie Leach. Your Affiant accepted deed of Lot 25A (Di:ifendants 

homestead) in good faith consistent with City Ordinance and supported by a title insurance policy 

from Black Hilts Titte, lnc, Pursuant t.o City O.rdinamce, Chapter 16.16 lmpronmen13,. the 

Subdivision Improvement Agreement i11 required to be executed and flied before the finar plat of any 

subdivision c;an be approved by the Common Council. However, dtu: to irregularities in the platting 

proceu and the mistake and failure of said Agreement to be filed at the lime of platting of Lot Q [, 

it is Defeadants• position that the current boundaries BR moncous. 

6.) That upon review by Black Hills Titlej Inc. and Butte County Register of 

Deeds the Subdivision Improvement Agreement has, as of May 2023, been duly m:orded as part of 

the title of Lot QI. 

7 .) Yo\lr Affiant has disc'1Ssed this matter with Black Hills Title, Inc. ngarding 

the faj(pre to file the Subdivisionlm.provemenlA.greetnentatthetime ofplattingasrequimdbyCity 

urdinance. Black Hills Title. Inc. has advised your Affiantto file a claim witb Stewart Title Guaranty 

Company, underwri~r for Black. Hills Title, Ine. 

3.) Thatyoor Affiant has ditectedattomey KentH&@8 topws11ethefllingofsajd 

claim with Stewart Title and that proc:ess has recently begun. Additional time is required to pursue 

this p~$. The detennination by Stewart Guaranty Company will provide addltional material 

evidence nCQessacy for the resolution of this matter. 

ST ATI! OF SOUTH DAKOTA ) 
)SS: 

COUNI\' Of tENNINGTON ) 
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Kenneth McFarland, being :fint duly &Worn, statos tbat be bu mad the foregoing document, 
aod knows the contents then,of to be true to tho belt of his icdgo; mfotmation ad belief. 

Subscribed lbd lWOtD ta bofutcmc: 1hia ~Cfi!i day of ~ • 202~. 

My Cotnnnsl!KJGJ &pira: 12. ~ f3-2023 
(SEAL) 

'.:3 DARUOLSON Cll 
""- NOTARY PUBLIC ~ 
J:.LI Slate of South Dakota F 

~ 
Notary Public 
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Jm,.y C,,yk-od Ai&IJ CG/It t. IC1111Nlll l,kFolfrnJ 
a11t1 ~,111 Ucrorlud. o,cn.·n~, 
Ajf,r/arll o/Oefillldaltl Ill s.,,pan lll<>lt<mfi,J-Contrllffrlltct 
Pop./ 

CER'l'lllt;AU QF SEBYIO! 

The under11igned hereby certifies that on September 20, 2023 he caused a tnae and correct 
copy of the Affidavit in Support of Motion for Continuance and in Response to Plaintiffs' Objection 
attached to be .served upon the pets.ons identified below as follows; 

[ ] First Class Mail 
[ ] Hand Delivery 
[ } El ecttonic Mail 

I I Overnight Mail 
[ ] Facsimile 
IX] Ody!lscy File an.d Serve: 

Eric J. Nies. Esq. 
Nies Kanas & Skjodal, P.C. 

PO Box 759 
Spearfish, SD 57783 

which .address is the last address known to the subscriber. 

HAGG & HAGG-, LLP 

By: /sliunt R. Hau 
KentR.Hagg 
Attorneys for Defendants 
P.O.Box750 
Rapid City. SD 57709 
(605) 348-6521 
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STATE OF SOUTH DAKOTA 

COUNTY OF BUTTE 

) 
} ss. 
) 

JEREMY COYLE and ABBEY COYLE, 

Plainelfls, 

KEN.NETH MCFARLAND uid 
KELLI MCFARLAND, 

) 
) 
) 
) 
) 
) 
) 

IN C[RCUIT COURT 

FOURTH JUDICIAL CIRCUIT 

09CIV23~00ot61 

RESPONSE TO PLAINTIFFS BRIEF lN 
SUPPORT OF MOTION FOR PARTIAL 

SUMMARY IUDGMENT AND MOTION TO 
RECONSIDER MOTION FOR CONTINUANCE 

AND MOTION TO DENY PLAINTIFFS 
) REQUEST FOR l'ROTECTlVE OBJECTION 
)TO SUBMISSION OF EVIDENCE BY DEFENDANTS 

Comes now, Defendants Kenrieth McFarland and Kelli McFarland, by and through their attorney 
records, Kent R. Hagg, and re$pectfuUy refer the Court to Defendants' Answer lo Statement of Material Facts~ 
and Affidavits of Kenneth McFarland and Kent R. Hagg. 

The evidence and testimony at the scheduled hearing will establish there are genuine issues of material 
fact in this matter and PJaintiJis Motion for Partial Summaiy Iudgtnenl &hould be denied, as well a& Plaintiffs 
Objection t.o Submission of Evidenee by Defendants. Further, Defend1111.t.a move this Honorable Court to 
reco.nsider Defendants Motion to Continue this matter as significant material facts. continue to be unoovered 
imd :teq'1ire additional dis.ooveiy, including Affidavits and Depositions as more fully set forth io the above­
Teferenced Affidavits. 

This action for the intentional tort of trespass should not be a substitute for a quiet title acuo:o or other 
declaratory judgment regarding the boundaries in dispute and should be dismissed. Further, as found by Judge 
Francy foral in the Protection Order granted on Augw;t 4, 2023, thi: Cowt folllld that the boundaries sre in 
dispute and could not be used .as a defense against stallcing Defendants. Existence of said Protection Onier is 
prima facie evidence by Abbey Coyle that m fact a boundary dispute exists. 

Defendants purohased IM property in 2015 in good fai1h and with a title insurance policy issued by 
Bl.a.ck Hill& Title, Inc. Pla.intiffs purchased Lot Ql in 2019, four years after improvemenlll had been made on 
Lot 25A, specifica.lly Ikfi.mdants' home and driveway. Now, four yean after Defenda.Dts purchased Lot Q 1, 
they assert boundaries. which Defendants, in good faith, believe are dift'erent than the current survey 
demonstrates. The boundaries asserted by Plaintiffs actually extend into a significant portion of Defendants 
concrete driveway, which has been in place since 2013, (See Exhibit 1, pictures of Defendants' driveway). 

ID May, 2023, Plaintiffs ordered a !lurveyor to mark the disputed comer boundaries of Lot Ql. This 
reaulted in the surveyor driving a comer pin into and through Defendants concrete driveway. Never have 
Defendants believed they were on private property as Plaintiff~ ll51ert. Defendants maintain the subj em cliiputed 
lontion is future dedicated right-of-way as per the Subdiviliion Improvement Agreement, as was the rest of the 
plats in the subdivisimi pursuant tc specific Subdivision Improvements Agreements. Re.ga:rdless, Defendants 
have a vehicle and trailer in WMt they believe to be right-of-way e;:et-bai:k and a1!10 that the area in dispute 
includes their driveway, which also was the Building Committee's belief to be right-of-way set.book. 
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J,,,_y O:,yli! alfli Abbey Coyle"· /w,netlt M<Farfmd o.lUI x.Jli AkFarr.nd 
fJ9CTY:13--61 
Pag.l 

James.Dacar, an owner of development company Dac.ar, Inc. and me.tnlier of the Building Committee 
al the time of approval of placement of driveway and home, -will testify thlll. a. potlion of the driveway was 

located in the set-hack of the future right-of-way and would not have been approved if the Committee believed 
1111y part of the driveway we.son t.be private propL!rty of another. Jiuneti Dao&r will al110 te-!ltify that e.t lhe tune 
of sale of Lot 25A to MoFarlanda, it wa& the intent ofDacar, Inc. to proceed with Walw.orth St. through Lot Q 1. 
In anticipation of the same, pub Lie uti1ity easements ha4 •lready been grail ted and City ■ewer is already installed 
in the anticipated Walworth Street right-of-way. 

Defendants respectfully move this Honorable Court to deny Plaintiff's Motion for Partial Summary 
Judgment hi that u set forth ill the above-referenced Affidavits. a i;ignificant amount of di1covecy has yl!1t. to 
be oonducied. The same i,s contemplated by SDCL § l5-6-56(c) in that the bW'den is on the moving party to 
e11tablish that there is no genuine issue as to a material fact. 

Ful1he1, we pray chis Ronornble Court to give leave to deadline schedule for which Defenda.nts were 
to respond in that Defendants attorney, for personal reasons, wa.s unable to meet the deadli.Dea set forth in the 
rigorous timeline for proper response and further. had inadequate time to conduct additional discovery. 
Defenden1s ha.ve cleao hands in this matter. They p\lfchased the land and home in good faith ooly be to be 
coo fronted by Plaintiffs eight-yea.rs after the-purchase of their home thata bouo.dery dispute exists. A sununazy 
judgment on the intentional tort of trespass ls not the ptoptt aotion for a quiet title action or resolution of this 
boundary dispute. 

"Summary Judgment is an extreme remedy, is Dot intended as a substitute for 
a trial a.nd should be awarded only whetl ~e truth is clear and reasonable 
doubts touching upon the existence of a genuine issue of a material f~t should 
be resolved against-the movanL Tohen 11. Jeskti, 718 N.W.2d 32, 2006 S.D. 57. 

Summary Judgment is extreme remedy, not intended as substitute for trial; it 
is appropriate to dispose of legal, not factual issue& and, therefore, it is 
authc;,rized only when movant is entitled to judgment w. matter of law because 
there are no genuine issuea of material mt. ComiruJnr.al Grain Co. 11. Heritage 
Bank, 548 N.W.2d 507, 1996 S.D. 61." 

It is well settled that summary judgmeot is not the proper remedy for resolution of a matter so factually 
based as a bound!Uj' dispute. 

WHEREFORE, Defendants pray this Honorable Cowt to deny Plaintiffs Motion for Partial Sununacy 
Judgment and for further relief as requested herein. 

Dated this 25111 day of September, 2023. 

HAGG & HAGG, LL-P 

By: Isl Kent JI.. Hagg 
KentR. Hagg 
Attorneys for Detendants 
P. 0. Box 750 
Rapid City, SD 57?09 
(605) 348-6:521 
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Pictures 

KENNY MCFARLAND <cattleman123@icloud.com> 
Thu Evl/2.023 7:56 PM 

To: Kenny McFarland <k_kcattle@msn.com> 

Sent from my iPhone 

I 
El<HfBrr 

.J_ 

FILED 
JU~ 011023 

'iiO'Jltt D""1.0TA UNlflED JUDICW.S'l'S"fE.1,1 · •™ clft'CUt1 aiRl\ OF COURT 
By _______ _ 
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Pictures 

KENNY MCFARLAND <catt1emall123@icloud.com> 
Thu 6/U2JJ23 7:55 PM 

To: Kenny McFarland <k_kcattle@msn.com> 

Sent from my iPhone 

FILED 
JUNO Z 2023 

SOUTH OilOTAMIEO JliDIC~SYSTEM 
4TH ~RCUITCLEJltt( Of OOURT 

By·~-------
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Sent from my iPhone 
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(No subject) 

KENNY MCFARLAND <cattleman123@icloud.com> 
Thu 6/1/20l3 7:51 PM 

To: Kenny McFarland <k.Jcattie@msn.com> 

> • 

. - ... ·-

Sent from rny iPhone 

';-,· 

i. ~ ~~;,, ~~ • • I , 74'•.' 

t•' · 

:Jt.ILEl) 
• . ._ "JUN O 2 2023 

- -~· 
triuJHilM.Ottitillf lEll JUDICtAL SYSTEII 

ffltClftCUIT a.fRK OF COURT ey _______ _ 
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Bv __ , 

Sent from my iPhone 
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Pictures 

KENNY MCFARLAND <cattteman123@icloud.com> 
Thu 6/1/2023 8:08 PM 

To: Kenny McFarland <k.Jccattle@msn.com> 

.• 

.. 
,.~ •• ,I- 4 •. - ~ 
·. ,,: ....•. , 

• .. • • I jl 

Sent from my iPhone 

. , . ._ . . , 

FILED 
JUN 01 mn 

:1l1 OA~OT'-U~fl~O JUD\Cllil SVS"lfM 
sOU 4ffiel\CUl,Cl!MOFCOURi 

!ly ______ _.---~-
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IN THE SUPREME COURT 
STATE OF SOUTH DAKOTA 

JEREMY COYLE AND ABBEY COYLE, 

Plaintiffs/ Appellees, 

vs. 

KENNETH MCFARLAND AND KELLI 

McFARLAND, 

Defendants/ Appellants. 

Appeal No. 30868 

APPEAL FROM THE CIRCUIT COURT 
FOURTH JUDICIAL CIRCUIT 

BUTTE COUNTY, SOUTH DAKOTA 

The Honorable Michael Day 
Circuit Court Judge 

Notice of Appeal filed on October 9, 2024 

APPELLEES' BRIEF 

Sarah Baron Houy 
Matthew J. Lucklum 
BANGS, MCCULLEN, BUTLER, 
FOYE & SIMMONS, LLP 
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Rapid City, SD 57701 

Attorneys for McF arlands 

Eric John Nies 
N IES, KARRAS & SKJOLDAL, P.C. 
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Attorney for Coy/es 
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PRELIMINARY STATEMENT 

Respondents Jeremy and Abbey Coyle (the "Coyles") initiated a trespass 

action against Kenny and Kelly McFarland (the "McFarlands") in June 2023. The 

Coyles subsequently filed aMotionfor Partial Summary Judgment along a 

Statement of Material Facts, Brief, other pleadings, all pursuant to Rule 56. The 

Coyles' attorney scheduled a hearing on the Motion for Partial Summary Judgment 

with the office of Kent Hagg, the McFarlands' attorney, and served a Notice of 

Hearing on Mr. Hagg. The McFarlands did not timely file or serve a responsive 

brief, or a response to the Statement of Material Facts, and on September 15, 2023, 

Coyles filed a Protective Objection to Submission of Evidence by Defendants 

which asserted that, pursuant to SDCL § 15-6-56(c)(2), all facts set forth in the 

Statement of Material Facts should be deemed admitted. 

JURISDICTIONAL STATEMENT 

On October 2, 2023, the circuit court entered its Order for Partial Summary 

Judgment. App. 1-2; SR 149-150. On December 19, 2023, the circuit court 

entered its Order Denying Motion for Relief from Order Pursuant to SDCL § J 5-6-

60(b) and/or for Reconsideration. App. 3; SR 195. On September 9, 2024, the 

circuit court entered its Final Judgment and Order and Findings of Fact and 

Conclusions of Law. App. 4, 5-6; SR 503, 501-502. Notice of Entry of the Final 

Judgment and Order and Findings of Fact and Conclusions of Law was served on 

September 10, 2024. SR 508. McFarland's Notice of Appeal was filed on October 

9, 2024. SR 510-511. This Court has jurisdiction pursuant to SDCL §15-26A-3. 
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STATEMENT OF THE ISSUES 

la. Did the Circuit Court Abuse its Discretion in Denying McFarland's 
Motion for Continuance Under Rule 56(f)? 

The Circuit Court Did Not Abuse its Discretion in Denying McFarland's 
Motion for Continuance. 

Most Relevant Authority: 

Supreme Pork, Inc. v. Master Blaster, Inc., 2009 SD 20 
South Dakota Public Assurance Alliance v. McGuire, 2018 SD 75 
Benson v. State, 2006 S.D. 8 
SDCL §15-6-56(f). 
Restatement (Second) of Torts 

lb. Did the Circuit Court Abuse its Discretion by Not Conducting an 
Excusable Neglect Analysis Under Rule 6(b)? 

The Circuit Court Did Not Abuse its Discretion by Not Conducting an 
Excusable Neglect Analysis Under Rule 6(b ). 

Most Relevant Authority: 

SDCL § l 5-6-6(b ). 

le. Did the Circuit Court Err in Granting Summary Judgment to Coyle 
Due to McFarland's Untimely Response? 

The Circuit Court Did Not Err in Granting Summary Judgment to Coyle 
Due to McFarland's Untimely Response. 

Most Relevant Authority: 

SDCL §15-6-56(c). 

ld. Did the Circuit Court Err in Denying McFarland's Motion for 
Reconsideration? 

The Circuit Court Did Not Err in Denying McFarland's Motion for 
Reconsideration. 

Most Relevant Authority: 

2 



MatterofMA.C., 512 N.W.2d 152 (S.D. 1994) 
Rabo Agrifinance, Inc. v. Rock Creek Farms, 2013 S.D. 64 
Hrachovecv. Kaarup, 516 N.W.2d 309,311 (S.D. 1994) 
SDCL § 15-6-60(6) 

2. Did the Circuit Court Err in Determining that McFarland was 
Trespassing upon Coyle' s Property? 

The Circuit Court Did Not Err in Determining that McFarland was 
Trespassing upon Coyle's Property. 

Most Relevant Authority: 

Benson v. State, 2006 S.D. 8 
SDCL §15-6-56(c) 
Restatement (Second) of Torts 
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STATEMENT OF THE CASE AND FACTS 

After months of attempting to resolve the issue informally, the Coyles 

initiated a trespass action against the McFarlands in June 2023. SR 1 and 2-10. 

The Coyles' Complaint alleged a portion of the McFarlands' driveway apron and 

other of the McFarlands' assets were located on the Coyles' real estate. SR 2-10. 

Such Complaint stated that, as was set forth in all the applicable plats, the right-of­

way for Walworth Street ended near where the improved road ended, which was 

only part of the way along the southeast boundary of the McFarland's lot; as a 

result such driveway apron and other assets were trespassing onto the Coyle' s real 

estate. SR 2-10. The McFarlands filed an Answer denying the allegations. SR 17-

20. Such Answer claimed that the Walworth Street right-of-way continued along 

the entire southeast boundary of the McFarland's lot and claimed the action for 

trespass could not be asserted due to an alleged "boundary ... dispute". SR 18. 

The McFarlands did not dispute that the actual surveyed and pinned boundary lines 

were incorrect, just that the Walworth Street right-of-way continued past where the 

plat showed it ending. SR 17-20. 

Meanwhile, in Butte County TPO File No. 09TPO23-000037, the 

Magistrate Judge had granted a protection order to Defendant/ Appellant Kelli 

McFarland which restricted how Plaintiff/Appellee Abbey Coyle accessed her 

property. 

The Coyles, asserting that as a matter of law they were entitled to a 

judgment in their favor because the applicable plats, contracts, and other 
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instruments demonstrated the Walworth Street right-of-way did not continue along 

the entire southeast boundary of the McFarland's lot, filed a Motion for Partial 

Summary Judgment which requested the Court order that the McFarlands were 

trespassing onto the Coyles' real estate. SR 21-22; 28-34. The Motion for Partial 

Summary Judgment was accompanied by a Statement of Material Facts (SR 23-27) 

aBrief(SR 28-34) and four Affidavits (SR 35-91) all pursuant to Rule 56. 

On or about August 28, 2023, Coyles' attorney scheduled a hearing on the 

Motion/or Partial Summary Judgment with the office of Kent Hagg, the 

McFarlands ' attorney. Such hearing was set for September 28, 2023 (the 

"September 28 hearing"). The Notice of Hearing setting for the time, date, and 

location of such hearing was filed on August 28, 2023 , and served on Mr. Hagg. 

SR92. 

The McFarlands did not timely file or serve a responsive brief, or a response 

to the Statement of Material Facts, and on September 15, 2023, Coyles filed a 

Protective Objection to Submission of Evidence by Defendants which asserted that, 

pursuant to SDCL § 15-6-56(c)(2), all facts set forth in the Statement of Material 

Facts should be deemed admitted. SR 94-95. 

Between August 28, 2023 (the date the hearing on the Motion for Partial 

Summary Judgment was scheduled with Mr. Hagg) and September 15, 2023 (the 

date the Protective Objection to Submission of Evidence by Def endants was filed), 

neither the McFarlands nor Mr. Hagg indicated there was the need for discovery, 

or that there was insufficient time to prepare for the September 28 hearing, or that 
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"personal reasons" were getting in the way of timely response, or that for any other 

reason the September 28 hearing was inappropriate, inconvenient, or unreasonable. 

On September 18, 2023, three days after all facts set forth in the Statement 

of Material Facts were be deemed admitted pursuant to SDCL § 15-6-56(c)(2), 

Mr. Hagg filed a Motion for Continuance which requested the September 28 

hearing (which, again, Mr. Hagg had jointly scheduled) be continued for a month. 

SR 96-97. The Motion for Continuance vaguely noted "personal reasons" as the 

excuse for the untimely response. 

In response, on the same day, the Coyles filed an Objection to the Motion 

for Continuance which stated that a hearing could only be continued for "good 

cause" pursuant to SDCL § 15-11-4 and argued that no good cause had been 

shown by the McFarlands. SR 98-99. The Objection to the Motion for 

Continuance informed the Circuit Court that, due to the protection order granted in 

Butte County TPO File No. 09TPO23-000037, "Plaintiffs are restricted from 

accessing and utilizing a portion of their own property pending the trial court's 

decision in this matter." SR 98. As a result, the Coyles' stressed, "[t]ime is 

therefore of the essence to address this matter. .. . " Id. The Objection to the 

Motion for Continuance also reminded the Circuit Court the Coyles had 

specifically scheduled the September 28, 2023, hearing with the cooperation and 

consent of Mr. Hagg to "avoid just this kind of situation." SR 98-99. As a result, 

the McFarlands were given a "full calendar month to prepare for the hearing" and 
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yet only asked for a continuance after the SDCL § 15-6-56(c)(2) deadline had 

passed. SR 98-99. 

Two days later, on September 20, 2023, Mr. Hagg submitted an Affidavit in 

Support of Motion for Continuance and Initial Response to Plaintif.fs 'Motion for 

Partial Summary Judgment and in Response to Plaintif.fs Objection. SR 104-110. 

Such supporting Affidavit referenced SDCL § 15-6-56(£) and extended the 

continuance request to at least sixty days for discovery. SR 104-105. This 

Affidavit was filed nearly a week after the SDCL § 15-6-56(c)(2) deadline and no 

SDCL § 15-6-56(£) motion was made prior to the§ 15-6-56(c)(2) deadline. In 

fact, no SDCL § 15-6-56(£) motion was made at all; it was merely mentioned in an 

Affidavit and was never noticed for hearing. As the Circuit Court was informed at 

the Rule 60(6) hearing, if a SDCL § 15-6-56(£) motion had been properly 

submitted, the Coyles would have contested it on the grounds that all the necessary 

facts were already in the record. 

Also filed on September 20, 2023, was a supporting Affidavit of Kenneth 

McFarland which alleged various factual questions were at issue. SR 101-103. 

Again, Mr. McFarland's supporting Affidavit was filed nearly a week after the 

SDCL § 15-6-56(c)(2) deadline had passed. 

Later on September 20, 2023, the Coyles filed an Objection to Defendants ' 

Affidavits in Support of Motion for Continuance. SR 114-117. Such Objection to 

Defendants' Affidavits in Support of Motion for Continuance reminded the court 

the "clear statutory deadline has passed" and alleged the "Defendants appear to be 
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concocting after the fact reasons for continuing a hearing when in fact Defendants 

simply missed the clear filing deadline." SR 114-115. The Objection to 

Defendants' Affidavits in Support of Motion for Continuance also argued the 

doctrine of laches precluded a continuance because "Defendants have engaged in 

unreasonable delay and did not seek any relief until after the deadline had passed." 

SR 116. The Objection to Defendants' Affidavits in Support of Motion for 

Continuance also addressed the SDCL § 15-6-56(£) reference and substantive 

allegations made in Mr. Hagg'sAffidavit in Support of Motion for Continuance 

and Initial Response to Plaintiffs' Motion for Partial Summary Judgment and in 

Response to Plaintiffs Objection by stressing that none of the facts Mr. Hagg 

alleged to need to investigate would affect the outcome of the Summary Judgment 

in any case. SR 115. 

Having considered all the pleadings and the arguments advanced therein 

(i.e., the original Motion for Continuance, the Coyle's Objection thereto, Mr. 

Hagg's and Mr. McFarland's Affidavits, and the Coyle's Objection thereto), the 

Circuit Court denied the Motion for Continuance in an email dated September 21 , 

2023, for "all the reasons set forth by Plaintiffs in their objections." SR 118. As 

noted, such reasons included the need to resolve the protection order against 

Plaintiff/Appellee Abbey Coyle and the fact that the facts allegedly sought by Mr. 

Hagg would not affect the outcome of the Summary Judgment. 
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Prior to making its decision, the Circuit Court gave each party the 

opportunity to brief the matter before making a decision on the Motion for 

Continuance. 

Four days later, on September 25, 2023 - eleven days after the SDCL § 15-

6-56(c)(2) deadline had passed - the McFarlands finally filed an untimely response 

to the Statement of Material Facts (SR 131-134) along with a supporting Response 

to P laintif.f 's Brief in Support of Motion for Partial Summa,y Judgment and 

Motion to Reconsider Motion for Continuance and Motion to Deny Plaintiffs 

Request For Protective Objection to Submission of Evidence by Defendants (SR 

120-130). Concurrently, Mr. Hagg also served Subpoenas on two individuals 

which directed them to appear at the September 28, 2023 , hearing, even though the 

hearing was on a summary judgment motion. SR 135-136. 

On September 26, 2023, the Coyles filed an Objection to Defendants ' 

Response to P laintif.f's Brief. .. and Motion to Reconsider which again noted all 

the facts in the Statement of Material Facts had already been admitted and argued 

that any type of 60(b) relief was inappropriate. SR 142-143. The Coyles also filed 

a Motion asking the Court to quash Mr. Hagg's Subpoenas on the grounds they 

were improper. SR 140-141. Lastly, the Coyles filed a Renewed Protective 

Objection to Submission of Evidence by Defendants which reviewed for the Circuit 

Court in detail why they were entitled to all the relief requested in the Motion for 

Partial Summary Judgment. SR 13 7-13 9. 
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At the hearing on September 28, 2023, the attorneys for the Coyles and the 

McFarlands each presented arguments. Among other things, the Coyles' attorney 

stressed the need to resolve the protection order against Plaintiff/Appellee Abbey 

Coyle. SR 578. Mr. Hagg argued that the remedy sought should not be granted 

because the Coyles failed to "establish that intent of the McFarlands to trespass 

existed." SR 582. After quashing Mr. Hagg's Subpoenas (SR 148), the Court 

granted the Motion for Partial Summary Judgment because all "facts set forth in 

Plaintiffs Statement of Material Facts dated August 24, 2023 , have been admitted 

by the Defendants." SR 149-150. 

After retaining new counsel, the McFarlands filed a Motion for Relief from 

Order Pursuant to SDCL §15-6-60(b) and/or Motion for Reconsideration. SR 

162-175. On November 16, 2023, the Coyles filed a Brief in Objection thereto, 

which argued that the McFarlands were not entitled to the "extraordinary remedy" 

requested because the required elements had not been demonstrated. SR 178-181. 

The Brief in Objection also noted the Circuit Court had carefully reviewed the 

various pleadings submitted in favor of and in opposition to a continuance and was 

"fully aware of the situation at the time." SR 178. Further, no request for 

continuance or Rule 56(f) was made until after the SDCL § 15-6-56(c)(2) deadline 

had passed, and all the facts set forth in Plaintiffs Statement of Material Facts had 

been admitted. SR 179. 

At the hearing on December 11, 2023 , the Circuit Court denied the Motion 

for Relief from Order Pursuant to SDCL §15-6-60(b) and/or Motion for 
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Reconsideration. SR 195, 593-597. In denying the Motion for Relief from Order 

Pursuant to SDCL §15-6-60(b) and/or Motion for Reconsideration, Judge Day 

noted the fact Mr. Hagg attempted to subpoena witnesses for a hearing on a 

summary judgment motion was of concern to him. SR 577. 

Following a September 9, 2024, court trial, the Circuit Court entered 

Findings of Fact and Conclusions of Law and a Final Judgment and Order on 

September 9, 2024. SR 501-503. The Notice of Entry thereof was served on 

September 10, 2024. SR 508. 

STANDARD OF REVIEW 

This Court reviews a "circuit court' s decision on a motion for summary 

judgment under the de novo standard of review." Geidel v. De Smet Farm Mut. 

Ins. Co. of S.D., 2019 SD 20, 17. "Summary judgment is appropriate 'if the 

pleadings, depositions, answers to interrogatories, and admissions on file, together 

with the affidavits, if any, show that there is no genuine issue as to any material 

fact and that the moving party is entitled to a judgment as a matter of law."' Id. 

(quoting SDCL §15-6-56(c)). 

A circuit court's decision to grant or deny a request for continuance under Rule 

56(f) or an enlargement of time under Rule 6(6) is reviewed for an abuse of 

discretion. Davies v. GPHC, LLC, 2022 SD 55,151. The trial court's exercise of 

discretion "must have a sound basis in the evidence presented." Miller v. 

Jacobsen, 2006 SD 33, 118, 714 N.W.2d 69, 76 (citations omitted). "An abuse of 

discretion occurs when discretion is exercised to an end or purpose not justified by, 
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and clearly against, reason and evidence." Id. An abuse of discretion is "a 

fundamental error of judgment, a choice outside the range of permissible choices, a 

decision, which, on full consideration, is arbitrary or unreasonable." Supreme 

Pork, Inc. v. Master Blaster, Inc., 2009 SD 20, ,i 57, 764 N.W.2d 474,490. 

ARGUMENT 

1. THE CIRCUIT COURT DID NOT ERR IN GRANTING COYLE'S 
MOTION FOR PARTIAL SUMMARY JUDGMENT. 

a. The Circuit Court Did Not Abuse its Discretion in Denying 
McFarland's Motion for Continuance Under Rule 56(f). 

A circuit court's decision to grant or deny a request for continuance under 

Rule 56(f) or an enlargement of time under Rule 6(6) is reviewed for an abuse of 

discretion. Davies v. GPHC, LLC, 2022 SD 55, ,J51, South Dakota Public 

Assurance Alliance v. McGuire, 2018 SD 75, ,J8, 919 N. W2d 745, 746. "An abuse 

of discretion occurs when discretion is exercised to an end or purpose not justified 

by, and clearly against, reason and evidence." Id. An abuse of discretion is "a 

fundamental error of judgment, a choice outside the range of permissible choices, a 

decision, which, on full consideration, is arbitrary or unreasonable." Supreme 

Pork, Inc. v. Master Blaster, Inc., 2009 SD 20, ,i 57. 

In the present case, in making its decision to deny the Motion for 

Continuance, the Circuit Court noted that it considered Appellee' s Protective 

Objection to Submission of Evidence by Defendants, Appellants' Defendants 

Motion for Continuance along with two Affidavits in Support of Moton for 

Continuance, Appellees' Objection to Defendants Motion for Continuance, and 
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Appellees' Objection to Defendants' Affidavits in Support of Motion for 

Continuance. In total, these pleadings take up 23 pages of the Settled Record. In 

response to all of this, the Court stated in its September 21, 2023, email: "I have 

reviewed the pleadings including Defendant's Affidavit and the two objections by 

the Plaintiff. For all the reasons set forth by Plaintiffs in their objections I am 

denying the Defendants' Motion to Continue." SR 118. Therefore, although brief 

in its language denying the Motion to Continue, the Circuit Court made it clear that 

it had fully considered all arguments of counsel, including arguments by counsel 

related to the underlying facts and the proper application of Rule 56(f). Appellants 

argue that the Circuit Court failed to engage in an analysis of the application of 

Rule 56(f), but in fact, Appellants simply do not like the result of the Circuit 

Court's 56(f) analysis. 

As Appellants note on page 16 of their Appellants' Brief, a party seeking a 

continuance under Rule 56(f) must "show how further discovery will defeat the 

motion for summary judgment." Davies, at ,rs 1. To make this showing, an affidavit 

must identify: 

the probable facts not available and what steps have been taken to obtain 
those facts , how additional time will enable the nonmovant to rebut the 
movant' s allegations of no genuine issue of material fact, and why facts 
precluding summary judgment cannot be presented at the time of the 
affidavit. 

Id In their Affidavits, Appellants failed to meet this burden and requirement of 

Rule 56(f). The underlying dispute between the parties involves whether the 

Walworth Street right-of-way continued along the entire southeast boundary of the 
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McFarland's lot. In their Affidavits in Support of Motion for Continuance, 

Appellants mentioned that they needed more time to pursue a claim against 

Stewart Title Guaranty Company for apparently failing to inform Appellants of the 

correct location of the property boundary. SR 101, 106. However, even if the 

Circuit Court had granted the continuance to allow Appellant to pursue such 

proposed indemnification claim, the result of this claim would not have impacted 

the outcome of the trespass action. Meaning, the Circuit Court correctly found that 

no material facts would have been impacted by the outcome of such 

indemnification claim. Further, the pursuit of a claim against the Sewart Title 

Guaranty Company or anyone else was not a matter of Appellants' requesting to 

conduct additional discovery, and Appellants were (and presumably still are) free 

to pursue such claim at any time irrespective of the outcome of the present case. 

Further, Appellants' arguments in claiming that the Circuit Court erred in 

refusing to grant a continuance in the trespass action demonstrate that the 

Appellants misunderstand and have misapplied the elements of civil trespass. As 

noted in their Complaint, Appellees brought a cause of action for civil trespass, 

which this Court has defined as: 

One who intentionally and without a consensual or other privilege 
(a) enters land in possession of another or any part thereof or causes a thing 
or third person so to do, or 
(b) remains thereon is liable as a trespasser to the other irrespective of 
whether harm is thereby caused to any of his legally protected interests. 

Benson v. State, 2006 S.D. 8 iJ74 (citing Restatement (Second) of Torts§ 158). 

Appellants have mistakenly interpreted the " intent" element of civil trespass to 
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mean that Appellants would be absolved of liability if they can show that they 

entered and remained upon Appellees' property under a mistaken belief that the 

that the Walworth Street right-of-way continued along the entire southeast 

boundary of the McFarland's lot. 

However, pursuant to the Restatement (Second) of Torts (which has been 

cited and relied upon by this Court) intrusions under mistake do not absolve a 

tortfeasor of liability. Pursuant to the Restatement (Second) of Torts§ 164: 

One who intentionally enters land in the possession of another is subject to 
liability to the possessor of the land as a trespasser, although he acts under a 
mistaken belief of law or fact, however reasonable, not induced by the 
conduct of the possessor, that he 
(a) is in possession of the land or entitled to it, or 
(b) has the consent of the possessor or of a third person who has the power 
to give consent on the possessor's behalf, or 
(c) has some other privilege to enter or remain on the land. 

Further, in comment a. to§ 164, the Restatement (Second) of Torts goes on to 

state: 

a. In order to be liable for a trespass on land under the rule stated in § 158, it 
is necessary only that the actor intentionally be upon any part of the land in 
question. It is not necessary that he intend to invade the possessor's interest 
in the exclusive possession of his land and, therefore, that he know his entry 
to be an intrusion. If the actor is and intends to be upon the particular piece 
of land in question, it is immaterial that he honestly and reasonably believes 
that he has the consent of the lawful possessor to enter, or, indeed, that he 
himself is its possessor. 

Therefore, the information sought by Appellants to justify their Motion for 

Continuance was based upon an incorrect interpretation of civil trespass. The 

Circuit Court's denial of such Motion for Continuance was correct, and well within 

the Circuit Court's discretion. As stated above, Appellants must show that the 
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Circuit Court's decision to deny the Motion for Continuance was "a fundamental 

error of judgment, a choice outside the range of permissible choices, a decision, 

which, on full consideration, is arbitrary or unreasonable." Supreme Pork, Inc. v. 

Master Blaster, Inc., 2009 SD 20, ,i 57. Here, the Circuit Court's decision was 

reasonable and well-considered based on several pleadings, and should be upheld 

by this Court. 

b. The Circuit Court Did Not Abuse its Discretion by Not Conducting 
an Excusable Neglect Analysis Under Rule 6(b). 

Pursuant to SDCL § 15-6-6(6) (referred to as Rule 6(6) herein): 

When by this chapter or by a notice given thereunder or by an order of court 
an act is required or allowed to be done at or within a specified time, the 
court for cause shown may at any time in its discretion: 
(1) With or without motion or notice order the period enlarged if request 
therefor is made before the expiration of the period originally prescribed or 
as extended by a previous order; or 
(2) Upon motion made after the expiration of the specified period permit the 
act to be done where the failure to act was the result of excusable neglect 

but it may not extend the time for taking any action under §§ 15-6-50(6 ), 
15-6-59(6) and (d), and 15-6-60(6), except to the extent and under the 
conditions stated in them. 

Although the decision as to whether a Circuit Court should undergo analysis 

and make a decision pursuant to SDCL § 15-6-6(6) is clearly discretionary, 

Appellants seem to claim that this analysis is mandatory ( even when, as here, 

Appellant made no affirmative motion under Rule 6(6) prior to the Circuit Court' s 

decision). The Circuit Court did not err by failing to perform an explicit analysis of 

Rule 6(6) on its own motion. 
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Even if the Circuit Court had performed an explicit analysis pursuant Rule 

6(b ), the Circuit Court would have come to the same conclusion. On Page 28 of 

their Appellants' Brief, Appellants incorrectly stated "[f]urthermore, there would 

be no prejudice to Coyle if the matter were delayed to allow the parties to conduct 

discovery and take the normal course of any litigation." However, Appellees 

would have been prejudiced by the delay of this matter. As shown in the record, 

there were protection order proceedings between the parties related to the real 

property at issue in TPO File No. 09TPO23000037. Appellant Kelli J. McFarland 

petitioned for a permanent protection order against Appellee Abbey Coyle, and 

was ultimately successful in obtaining a Permanent Order for Protection (SR 111-

113). In essence, due to Appellants' allegation that the Walworth Street right-of­

way continued along the entire southeast boundary of the McFarland' s lot, 

Magistrate Judge Francy Foral entered a protection order against Plaintiff/Appellee 

Abbey Coyle, which partially prohibited Abbey from accessing and utilizing her 

own property. However, Judge Foral explicitly stated in her Permanent Order for 

Protection that "[t]his protection order may expire upon the decision of the circuit 

court in the civil matter" which was a reference to the trespass action at issue in 

this appeal. SR 113. 

Therefore, Appellees were in need of a prompt resolution to the civil 

trespass action so that they would not be deprived of and barred from utilizing their 

own property. In its Order for Partial Summary Judgment, the Circuit Court took 
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Judicial Notice of the TPO file, and specifically Ordered that the Permanent Order 

for Protection be immediately terminated. SR 149-150. 

c. The Circuit Court Did Not Err in Granting Summary Judgment to 
Coyle Due to McFarland's Untimely Response. 

On page 31 of their Appellants' Brief, Appellants' state that "the circuit 

court has determined that McFarland committed the intentional tort of trespass 

based solely on their failure to respond to the Statement of Material Facts, which 

the circuit court found were thus 'deemed admitted."' However, the Circuit Court 

did not state that Appellants' missed deadline pursuant to SDCL § 15-6-56(c)(2) 

was the sole reason for its decision. As discussed above, the Circuit Court carefully 

considered all of the Appellants ' Rule 56(f) arguments as to further information 

they wished to gather, and Appellees' responses to those arguments showing that 

further information would not change the material facts at issue regarding the 

right-of-way. The Circuit Court allowed both parties to submit lengthy pleadings 

regarding both procedure and substance prior to making its decision. 

Also, as is discussed above, Appellants' misapplication of the "intent" 

element of civil trespass led Appellants to seek information that wasn ' t material in 

the determination of the matter. At the motions hearing on September 28, 2023, 

counsel for Appellants frequently misstated the "intent" element of civil trespass. 

Mr. Hagg stated "I think we have two parties with clean hands. My clients 

certainly do. It was never their intent to try to trespass onto somebody else's land, 

use other people' s land, anything like that. " SR 592. Later, Mr. Hagg stated "[s]o 
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that is what will be resolved. And that is what creates a genuine issue as to material 

fact. That is what goes to the intent of the parties. My clients, again, have clean 

hands and no intent to trespass." SR 593. In closing, Mr. Hagg stated "[m]y clients, 

again, have clean hands and no intent to trespass." SR 593. As discussed in detail 

above, Appellants' specific intent and alleged mistaken belief that the Walworth 

Street right-of-way continued along the entire southeast boundary of the 

McFarland' s lot issue is of no consequence in an action for civil trespass. It is clear 

from Appellants' counsel's arguments that Appellants believed that further 

discovery was needed to establish the parties' intent, and that Appellants ' intent 

was a material fact in the trespass action. As discussed above, Appellants' intent as 

to the existence or non-existence of a right-of-way is irrelevant, and Appellants' 

mistake of law should be detrimental to their appeal and request for remand. 

Further, at the motions hearing on September 28, 2023, the Circuit Court 

first dealt with two Subpoenas that Appellants had issued, which sought to require 

testimony of fact witnesses at a non-evidentiary hearing. SR 135, 136. Prior to the 

hearing, Appellees appropriately filed a Motion for Order Quashing Subpoenas 

(SR 140-141), which was granted by the Circuit Court' s Order Quashing 

Subpoenas (SR 148). At the hearing, the Circuit Court noted that " [i]n all my 

years, I have never had testimony during any type of summary judgment hearing." 

SR 577. The Circuit Court clearly took into account the type of information that 

Appellants sought to introduce to defeat Appellees' M otion for Partial Summary 
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Judgment, and also the manner in which Appellants sought to produce such 

evidence. 

The Circuit Court correctly followed the rules of civil procedure in granting 

Appellee'sMotionfor Partial Summary Judgment and exercised its available 

discretion appropriately. 

d. The Circuit Court Did Not Err in Denying McFarland's Motion for 
Reconsideration. 

Rule 60(b) is "an extraordinary remedy which should be granted only where 

there has been a showing of exceptional circumstances." Matter of MA.C., 512 

N.W.2d 152, 154 (S.D. 1994). Thus, a motion under SDCL § 15-6-60(b) " is not a 

substitute for an appeal. It does not allow relitigation of issues that have been 

resolved by the judgment. Instead, it refers to some change in conditions that 

makes continued enforcement inequitable." Rabo Agrifi,nance, Inc. v. Rock Creek 

Farms, 2013 S.D. 64, ,i 14 (internal citations and quotations omitted). 

The decision "to grant or deny a Rule 60(b) motion rests within the sound 

discretion of the trial court and will not be disturbed on appeal except for abuse. 

The term abuse of discretion refers to a discretion exercised to an end or purpose 

not justified by, and clearly against, reason and evidence. The test when reviewing 

matters involving judicial discretion is whether we believe a judicial mind, in view 

of the law and the circumstances, could reasonably have reached the conclusion." 

Hrachovec v. Kaarup, 516 N.W.2d 309, 311 (S.D. 1994) (internal citations and 

quotations omitted). 
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In the present case, Appellants argue that the Circuit Court's decision was 

based entirely on Mr. Hagg's missed summary judgment deadline. In fact, in 

Appellants' Reply in Support of Motion for Relief from Order Pursuant to SDCL § 

15-6-60(b) and/or Motion for Consideration, they sought to distinguish between 

Mr. Hagg's mistake of missing a filing deadline, and a mistake of law, which 

Appellants admit "can never constitute 'excusable neglect."' SR 185. However, as 

discussed in detail above, Appellants did make a mistake of law as to the core 

elements of civil trespass and a primary argument in favor of the continuance was 

predicated on this mistake of law. Through all of their pleadings, affidavits, and 

other filings, Appellants insist that they should have been allowed to present 

evidence as to their good faith belief that the Walworth Street right-of-way 

continued along the entire southeast boundary of the McFarland's lot. However, 

such information is irrelevant in a determination of civil trespass, and the Circuit 

Court correctly disallowed such a meritless defense to continue. 

In the present case, the Circuit Court acted well within its broad discretion 

to deny Appellants ' Motion for Relief from Order Pursuant to SDCL § 15-6-60(b) 

and/or Motion for Consideration. 

2. THE CIRCUIT COURT DID NOT ERR IN DETERMINING THAT 
MCFARLAND WAS TRESPASSING UPON COYLE'S PROPERTY. 

Appellants argue that this case should be remanded back to the Circuit 

Court to allow Appellants an opportunity to conduct more discovery. However, the 

information that Appellants seek to produce in discovery will not change the 
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ultimate outcome of the present case. On page 35 of their Brief, Appellants state 

that 

... McFarland had been deprived of any opportunity to discover facts that 
would tend to disprove any of the material facts that were deemed admitted. 
However, McFarland maintains that they have always acted in good faith 
and on a reasonable belief that Walworth Street extended, or was intended 
to be extended, along their entire Lot 25A." 

Appellants believe that if this case is remanded and they are allowed to produce 

evidence regarding their state of mind, the outcome of this case will change. 

However, Appellants state of mind while trespassing on Appellees land is 

irrelevant, and is not a material fact in an action for civil trespass. 

The Circuit Court did not err in determining that McFarland was 

trespassing, and the Circuit Court' s decision should be allowed to stand. 

CONCLUSION 

To succeed on appeal, Appellant must show that the Circuit Court abused 

its discretion in either failing to grant a continuance under Rule 56(f), failing to 

conduct an excusable neglect analysis under Rule 6(b ), or failing to grant a Motion 

for Reconsideration under Rule 60(b). As shown in this Appellees' Brief, the 

Circuit Court acted well within its discretion, and its sound judgment should not be 

overturned. As discussed in this Appellees' Brief, Appellants ' request for a remand 

is not warranted and is not in the interest of judicial economy, as Appellants 

misunderstand the intent element of civil trespass and will therefore be 

unsuccessful if this case is remanded back to the Circuit Court. Appellees 

respectfully ask this Court to Affirm the Circuit Court' s decision. 
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Dated February 13, 2025 

NIES KARRAS & SKJOLDAL, P.C. 

By: /s/ Eric John Nies 
Eric John Nies 

Attorneys for Appellees 
PO Box 759 
Spearfish, SD 57783 
(605)642-2757 

eric@spearfishlaw.com 

ORAL ARGUMENT IS HEREBY RESPECTFULLY REQUESTED 

CERTIFICATE OF COMPLIANCE 

Pursuant to SDCL § 15-26A-66, Eric John Nies, counsel for Appellees does 
hereby submit the following: 

The foregoing brief is 24 total pages in length. It is typed in proportionally 
spaced typeface in Times New Roman 13 point. The word processor used to 
prepare this brief indicates that there are 5,016 words in the body of the Brief 
(excluding the cover page, Table of Contents, Table of Authorities, Certificate of 
Service, and Certificate of Compliance). This brief complies with the length 
requirements of SDCL §15-26A-66. 

/s/ Eric John Nies 
Eric John Nies 
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The undersigned hereby certifies that on February 13, 2025, he electronically filed 
the foregoing documents with the South Dakota Supreme Court, and further certifies that 
the foregoing document was emailed to: 

SARAH BARON HOUY 
MATTHEW J. LUC KL UM 
333 W. Blvd., Suite 400, PO Box 2670 
Rapid City, SD 57709-2670 
Telephone: (605) 343-1040 
sarah@bangsmccullen.com 
mlucklum@bangsmccullen.com 

The undersigned further certifies that the original Appellees' Brief in the above­
entitled action was mailed to Ms. Shirley A. Jameson-Fergel, Clerk of the Supreme 
Court, State Capitol, 500 East Capitol, Pierre, SD 57501, by United States mail, first class 
postage thereon prepaid, on the date written above. 

/s/ Eric John Nies 
Eric John Nies 
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Argument 

1. The Circuit Court Erred in Granting Coyle's Motion for 
Partial Summary Judgment. 

a. The Circuit Court Abused its Discretion in Denying 
McFarland's Motion for Continuance Under Rule 56(f). 

In defending the circuit court's ruling, Coyle argues that the circuit court's 

cursory statement in its September 21, 2023 e-mail ("For all the reasons set forth 

by Plaintiffs in their objections, I am denying the Defendants' Motion to 

Continue.") is sufficient to establish that the court engaged in the requisite 56(f) 

analysis. Appellee)s Brief at 12-13. Even if this sentence was sufficient, Coyle's 

argument fails because the various objections they filed were not premised upon -

and did not even include - a Rule 56(f) analysis. 

Coyle filed three Objections prior to September 21, 2023. The first was filed 

on September 15 - one day after McFarland's response to the summary judgment 

motion was due. In this Objection, Coyle argued that because McFarland had not 

timely filed a response to the Statement of Material Facts, all of the facts contained 

therein "are deemed admitted" pursuant to SDCL §15-6-56(c)(3). SR 94 at 'l['l[ 4-

5, 7. This Objection contains no reference to, or analysis of, the Rule 56(f) factors 

set forth by the South Dakota Supreme Court. Davies v. GPH½ LLC, 2022 SD 

55,980 N.W.2d 251; Stern Oil Co. v. Border States Paving, Inc., 2014 SD 28,848 

N.W.2d 273; Bet0J Jean Strom Trust v. SGS Carbon Transpor; LLC, 2024 SD 48, 

11 N.W.3d 71; Dakota Industries) Inc. v. Cabela)s Com.) Inc., 2009 SD 39, 766 
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N.W.2d 510; Harvieux v. Progressive Northern Ins. Co., 2018 SD 52,915 N.W.2d 

697; Goresv. Miller, 2016 SD 9,875 N.W.2d 34. 

The second was filed on September 18, after McFarland filed a Motion for 

Continuance. In this Objection, Coyle argued that «time is ... of the essence" 

because Coyle was «restricted from accessing and utilizing a portion of their own 

property" due to the Protection Order entered in another case by Judge Foral. 1 

Coyle further argued that the hearing was scheduled on August 28 with the 

consent of Attorney Hagg, and he thus had three weeks2 to request a continuance. 

Finally, Coyle maintained it would be «inequitable and unjust" for the hearing to 

be continued. SR 98 at 'll'll 2-6. This Objection contains no reference to, or 

analysis of, the Rule 56(f) factors required under South Dakota law. See Davies, 

Stern Oil, Strom, Dakota Industries, Harvieux, and Gores, supra. 

The third Objection was filed on September 20, after McFarland submitted 

several affidavits in support of the continuance request. In this filing, Coyle argued 

that McFarland had not demonstrated good cause under SDCL §15-11-4. Coyle 

accused McFarland of «concocting after the fact reasons for" seeking a 

1 As referenced in the opening brief, the property in question is a portion of McFarland's 
driveway. At no time has Coyle ever articulated how they would utilize that property, 
why there was an urgency with respect to their intended utilization, or how, specifically, 
they were being prejudiced by their inability to access it. 

2 In fact, Hagg's deadline to respond to the motion (Sept. 14, 2023) was two weeks and 
three days after the hearing was scheduled. 

2 



continuance. Coyle resisted McFarland's contention that they needed additional 

time to file a claim with Stewart Title, arguing that this was not "reasonable or 

good faith" because the claim could have been filed earlier, and that it would be 

irrelevant to the outcome of the litigation. Finally, Coyle also argued that << [i]n 

response to the SDCL §15-6-56(f) reference, the Court has the obligation to make 

an 'order as is just' in the circumstances." 3 Coyle argued that because the 

complaint had been filed more than 100 days prior and the summary judgment 

hearing was scheduled "over three weeks" earlier (which, as set forth above, is 

untrue), it was "unjust" to allow McFarland to "sit on their rights" and the 

doctrine oflaches justified the granting of a continuance. SR 114-116. This 

Objection touches upon one - but only one - of the categories of information that 

Attorney Hagg's affidavit identified as being essential to justify McFarland's 

position. It did not respond to the several other categories of information noted by 

Attorney Hagg and Mr. McFarland in their affidavits. This Objection contains no 

reference to, or analysis of, the Rule 56(f) factors. See Davies, Stern Oil, Strom, 

Dakota Industries, Harvieux, and Gores. 

Therefore, the circuit court's reference to Coyle's objections does not atone for 

its failure to conduct its own legal and factual analysis under Rule 56(f). As set 

forth in the opening brief, analysis of the applicable factors would have strongly 

3 The Objection contained no discussion of the Rule 56(f) factors. 
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favored McFarland and compelled a grant of the requested continuance. See Strom, 

at <j[42, 11 N.W.2d at 87-88 (circuit courts abused their discretion in denying 

motion to continue and prohibiting further discovery). McFarland was entitled to 

an opportunity to conduct discovery into the identified relevant areas, including 

taking depositions of public officials, and others, to establish irregularities in the 

plat application and recording processes with respect to Coyle's lot, obtaining 

sworn statements from ( or deposing) James Dacar regarding the Walworth Street 

right of way, and obtaining evidence regarding the utilities that were already in 

place in the extended portion of Walworth Street. 

Coyle also argues that to the extent McFarland was seeking to obtain evidence 

to dispel the "intent" element of trespass, such is irrelevant because it would not 

be a defense to the trespass action. Appellee)s Brief at 14-15. Assuming arguendo 

Coyle is correct, this is hardly dispositive, as evidence concerning intent or good 

faith was but a small portion of McFarland's reasoning for seeking the continuance. 

As is seen in McFarland's various motions and affidavits, the primary substantive 

focus was establishing that Walworth Street was intended to be extended, that Lot 

Ql should not have been platted without that extension, and irregularities in the 

recording and platting process are what allowed Lot Ql to be sold without the 

Walworth Street extension. SR 100-103, 104-113, 120-130, 131-134; App. 12-15, 

23-32, 33-36, 37-47. 
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Rule 56(f) contains no timeframe for seeking a continuance. Yet, the circuit 

court relied heavily on the fact that the request was not made within the 14-day 

response period. HT at 22:1-5 (9/28/23). See Davies, at '1152-54, 980 N.W.2d at 

265 (upholding denial of 56(f) continuance, but not mentioning timeliness as a 

concern, even though it was filed just "several days prior to" the hearing). 

It was indeed an abuse of discretion for the circuit court to deny the 56(f) 

continuance, before any discovery had been conducted and less than four ( 4) 

months after the suit had been commenced. Donald Bucklin Const. v. McCormick 

Const. Co., 2013 SD 57,835 N.W.2d 862 (reversing grant of summary judgment 

when parties had not started discovery and affidavits established disputed facts). 

b. Alternatively, the Circuit Court Abused its Discretion 
by Not Conducting an Excusable Neglect Analysis 
Under Rule 6(b). 

Coyle's brief does not address the matter of excusable neglect. Appellee)s Brief 

at 16-18. This is likely because it cannot be reasonably disputed that Hagg's 

neglect in missing the filing deadline was, indeed, excusable under well established 

case law. Donald Bucklin Const., at 'IJ32, 835 N.W.2d at 870; South Dakota Public 

Assurance Alliance v. McGuire, 2018 SD 75,919 N.W.2d 745. 

Instead, Coyle only argues the issue of prejudice, claiming that the existence of 

the protection order that "partially prohibited Abbey from accessing and utilizing 

her own property" rendered Coyle in "need of a prompt resolution to the civil 
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trespass action." Appellee)s Brief at 17. But again, Coyle did not - and has never -

articulated what specific harm had befallen them due to their inability to access and 

utilize a small portion of McFarland)s driveway. McFarland does not dispute that 

the general inability to access property is damaging, but nothing about this case is 

exceptional or extreme in terms of Coyle's lack of access to the property in 

question. In fact, this case is quite the opposite - the portion of McFarland's 

driveway was not even meaningfully usable to Coyle. Coyle has never alleged that 

the property in question was necessary for them to access their property, to reach 

their home, or to otherwise enjoy their property rights. 

Coyle's threadbare assertion that they are prejudiced due to lack of access to, 

or utilization of, the property in question is insufficient to establish prejudice under 

Rule 6(b). Indeed, Coyle's admission at trial that they were not seeking damages 

because they had only sustained nominal damages from the trespass belies their 

strident claims of prejudice. TI at 2:12-3:11 (9/3/24); SR 536-37. 

c. The Circuit Court Erred in Granting Summary 
Judgment to Coyle Based Solely on McFarland's 
Untimely Response. 

Contrary to Coyle 's argument, the circuit court's sole basis for granting the 

summary judgment was indeed because Coyle's Statement of Material Facts were 

deemed admitted. Appellee)s Brief at 18. This much is clear from the court's 

Order for Partial Summary Judgment, Paragraph 1: "All facts set forth in 
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Plaintiff's Statement of Material Facts dated August 24, 2023 have been admitted 

by the Defendants." SR 149; App. 1. 4 It is also clear in reviewing the transcript 

from the hearing, wherein the Court recited all of the facts upon which it was 

issuing its ruling - and noting that each and every one of them was "deemed 

admitted." HT at 22:6-24:11 (9/28/23). Most importantly, however, was the 

following statement of the circuit court: 

So the Court finds that the -- there are -- based upon the admission of 
the undisputed facts by the Defendants on their failure to comply with 
Rule 56(c), that there are no genuine issues of material fact, and 
that Plaintiffs are entitled to partial summary judgment as a matter 
oflaw, as pied in their motion. 

HT 24:16-21 (9/28/23) (emphasis added). 

Coyle's focus on Hagg's comments about the "intent" element of trespass at 

the hearing is misplaced. None of those statements about McFarland's "good 

faith" or "clean hands" were even part of the circuit court's decision, because it 

had already deemed the Statement of Material Facts to be "admitted." Indeed, at 

the hearing, when Hagg tried to comment on the substantive issues of the 

boundary dispute, the circuit court cut him off, stating, "Mr. Hagg, I guess, my 

question is talk to me about why partial summary judgment shouldn't be granted 

4 The circuit court's ruling that was based on "all the reasons set forth by Plaintiffs in 
their objections" was its ruling denying the continuance - not the ruling wherein it 
granted the Coyle's motion for summary judgment. SR at 118. 
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because of the procedural violations under the rule." HT at 8:3-5 (9 /28/23) 

( emphasis added). 

Thus, Hagg's comments about intent - or any other substantive matters -

were not relevant. Even if they were, much of his focus was on the platting 

process, the SIA, and the fact that Walworth Street was to be extended. HT at 

10:8-11:9, 17:1-20:9 (9/28/23). This was evident in Hagg's comments, and in his 

attempt to subpoena two witnesses to the summary judgment hearing, who would 

have testified about the intended extension of the Walworth Street right of way 

and the expectation that Lot Ql would not have been platted without that 

extension. SR at 121; App. at 38. 

The record is clear that there are legitimate factual and legal questions 

regarding the boundary of Lot 25A and the scope of the Walworth Street right-of­

way. This matter should have been heard on the merits and not disposed of via a 

technical, non-jurisdictional mistake. Veloci'IJ' Investments) LLC v. Dybvig 

Installations) Inc., 2013 SD 41, 833 N.W.2d 41 (reiterating the Court's preference 

that "matters be resolved on their merits" and noting the multitude of "actual 

questions and resolved legal issues" when reversing circuit court). 
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d. The Circuit Court Erred in Denying McFarland's 
Motion for Reconsideration. 

Coyle argues that Hagg's "mistake oflaw" as to the "core elements of civil 

trespass" justifies the circuit court's denial of the motion for reconsideration. 

This is nonsensical. 

The mistake that resulted in the statement of facts being deemed admitted -

which, in turn, led to the grant of summary judgment - was the missed deadline. 

The missed deadline was not a mistake oflaw, i.e., Hagg did not misunderstand or 

miscomprehend a statute or legal rule. Instead, due to significant stress in his 

personal life, he mistakenly missed a briefing and response deadline. Action 

Carriery Inc. v. United Nat. Ins. Co., 2005 S.D. 57, <jj 14, 697 N.W.2d 387,391 

(citations omitted) (excusable neglect when attorney missed filing deadline by 

several months in the wake of 9/11). 

Once the deadline was missed, McFarland was forced to try to correct the 

mistake by seeking a continuance and, later, by seeking reconsideration of the grant 

of summary judgment. Throughout that process, McFarland was obligated to 

explain what additional facts were needed through discovery, and how those facts 

impacted the legal issues in the case. One of many additional facts articulated by 

McFarland and his counsel, Hagg, was that concerning McFarland's "good faith." 

Even if McFarland's good faith is not relevant to the legal issues, however, this 
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does not render his continuance unwarranted. As discussed above, there are 

several other factual and legal issues that need to be explored in discovery. 

Neither Rule 56(£) nor Rule 6(b) require a continuance request to be made 

before a filing deadline. And the law is clear that Hagg' s conduct constitutes 

excusable neglect. The neglect at issue must be such that would cause a 

"reasonably prudent person under similar circumstances to act similarly." Being 

blindsided by a divorce action initiated by your wife, only to learn shortly thereafter 

that she has been having an affair with a long-time family friend, is undoubtedly 

one of the most psychologically and emotionally stressful events that a person can 

endure. It would be devastating to most people. It is not unreasonable to believe 

that most prudent people under similar circumstances would have acted similarly, 

in that the emotional upheaval plaguing their personal life would likely spill over 

into their professional obligations. 

The circuit court's failure to recognize either of these is clearly erroneous and 

constitutes an abuse of discretion. 

2. The Circuit Court Erred in Determining that McFarland was 
Trespassing upon Coyle's Property. 

Again, Coyle focuses only on the "intent" issue, but ignores all of the other 

factual and legal issues that exist in this case concerning the boundaries of Lot 25A 
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and the Walworth Street right of way. 5 This is not surprising, because the 

existence of those issues is fatal to Coyle's position. 

The circuit court erred when it prematurely granted summary judgment. This 

decision was improperly based on its determination that Coyle's statement of 

material facts should be "deemed admitted" due to Hagg 's failure to timely 

respond to the summary judgment filings. This case was not ripe for summary 

judgment, and the final judgment was erroneously premised on the summary 

judgment ruling. 

Conclusion 

The circuit court abused its discretion in denying McFarland's requested 

continuance in the face of a clear need for additional discovery, significant personal 

upheaval in counsel's life leading to a missed deadline, and the dearth of any actual 

showing of prejudice or a need for an irregularly accelerated timetable. It was 

tantamount to a "gotcha" game, without any regard for counsel as a human being 

or the pursuit of truth and a merit-based resolution of claims. The circuit court 

5 McFarland maintains that "their driveway and other areas in question were situated 
within the Walworth Street right-of-way, or the setback areas adjacent thereto; and that 
irregularities in the platting process and/or the filing of the 2015 SIA resulted in Coyle 
purchasing Lot Ql without notice of the extended nature of Walworth Street." 
Appellant1s Brief at 35. McFarland maintains that there is a genuine issue of material fact 
as to the Walworth Street boundary. 
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erred yet again when it was presented with an opportunity to rectify that error, but 

instead denied the motion for reconsideration. 

The Final Judgment and Order, and the faulty Order for Partial Summary 

Judgment upon which it is based, should be vacated and this case remanded to the 

circuit court to allow the parties an opportunity to conduct discovery and 

otherwise try this case in the manner contemplated by the rules of civil procedure. 

Respectfully submitted this 1st day of April, 2025. 

BANGS, MCCULLEN, BUTLER, 

FOYE & SIMMONS, L.L.P. 

BY: /.s/Sara/z,, 8ar071/f{OU,;Y 
SARAH BARON HOUY 
MATTHEW J. LUCKLUM 
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Rapid City, SD 57709-2670 
Telephone: (605) 343-1040 
sarah@bangsmccullen.com 
mlucklum@bangsmccullen.com 
ATTORNEYS FOR APPELLANTS KENNETH 

McFARLAND AND KELLI McFARLAND 
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