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INTRODUCTION
This appeal asks the question: What remedies are available when a
Seductary offiver threatens to destroy the company unless Ius fellow shareholders
agree to sell him their shares at a deep discount?
The Parties
The Appellants in this appeal are Trigger Energy Holdings, LLC,
(“Trigger™) and Gulf Coast Investments, LLC, (* Gulf Coast™).
The Appellees include Kent Stevens; his company, TCU Holdings,
LLC; and the company which was the subject of the buyout, Blueprint
Energy Partners, LLC, (*Blueprint™).
From its founding, and prior to the buyout, Blueprint was owned in
three equal shares by Trigger, Gulf Coast, and TCU.
The Record
The Circuit Court disposed of this matter following a summary
judgment hearing on January 18, 2024, and that Hearing Transcript is
referred to by page number as, .5, [HT 123]. References to the settled
record are denoted by, e.g., [R.456].
There were three prior hearings of minimal relevance to this appeal,

including on March 9, 2020; September 14, 2020; and March 3, 2023, In



2021, this Court denied an intermediate petition for appeal on a discovery
1sste, which is likewise of minimal relevance to this appeal. See, #29541.
JURISDICTIONAL STATEMENT

Appellants appeal the Circuit Court’s grant of summary judgment. A
memorandum decision granting summary judgment was issued by the
Circuit Court on June 7, 2024. [R.904].!

Notice of entry of final judgment was given on July 30, 2024, [R.992].
Appellants filed their notice of appeal on August 27, 2024, [R.1039], This
Court has jurisdiction, per SDCL § 15-26A-3(1).

STATEMENT OF THE CASE & FACTS

This lawsuit arises out of Kent Stevens’ forcible takeover of Blueprint
Energy Partners, LLC, in 2019,

Blueprint is based in Casper, Wyoming, and provides specialized
services and equipment for shale oil extraction. [R.932]. It was formed in
2017 as a start-up venture with three equal owners: Kent Stevens (via his

entity, TCU); Trigger Energy; and Gulf Coast Investments. [R.692])

" After receiving the memorandum decision, the parties engaged in housekeeping
related to the remaining parties and claims. Ultimately, they supulated to an order
which: dismissed the Defendants” counterclaim and third-party complaint;
remaved the third-party defendant as a party; and amended the caption
accordingly. |R.990].
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Each of the three partners brought a different set of attributes to the
table:

» Kent Stevens brought connections and industry know-how,
from his prior job with a similar company in Casper, and, he
agreed to run the company as its Operations Manager,
[R.705].

o Gulf Coast (via Scott Keogh and a related company, Aladdin
Capital) provided start-up capital, equipment leases, and
accounting services. Jd.; and

» Trigger (another Casper-based energy company) brought a
broader perspective on the industry, via its owners, Leroy
and Waylon. Trigger’s partnership share in Blueprint also
reflected that it had also helped Kent actualize his business
plan, by acting as the match-maker between Kent’s idea and
Gulf Coast’s access to capital. Jd

The story of Kent Stevens' forcible takeover of Blueprint is the story
of his persistent refusal to honor rules or to be controlled by others,
In 2017, Kent Stevens was working for Certus, where his career with

pipe rentals and inspections began, and where he eventually worked his way



into & supervisory role, [R.704]. He was fired from the company for failing
to follow company protocols. [/d.]. In Kent's retelling, this was the outcome
that he wanted, because he was “tired of working for people...]I made a lot of
people a lot of money and 1 ultimately wanted to have some sort of say in,
vou know, all of the decision-making.” [R.704].

Kent responded to his termination from Certus by conceiving of a
company in which he was an owner and an officer. [R.705].

An oil and gas start-up venture like Blueprint would require a
substantial amount of capital for the oil field equipment, as well as a line of
credit to buoy the company during its initial period of unprofitability. Gulf
Coast (and its related entity, Aladdin) were instrumental in providing a
flexible supply of capital. [R.705].

Kent Stevens was appointed as the operations manager, which he
conceded was a fiduciary officer, and which was governed by an Operations
Manager’s Employment Agreement. [R.692]. Kent's role with the
company was subject to a non-compete and a non-solicitation agreement,
[R.710]. Aladdin Capital was named as the company’s manager, [R.692].

The relationship between Kent Stevens and his partners was rocky,

with Kent “quitting” one day by throwing his keys at Waylon and walking



away (though he returned the next day), and, by Kent not taking phone calls,
and, by Kent bristling any time he was asked to follow company policy.
[R.705-706].

In addition, the company was slower than expected in meeting its
growth projections. [R.693-94]. This extended the timeframe between start-
up and break-even, which resulted in the Company taking on additional debt.
[R.694]. All of the additional capital was supplied by Aladdin, in the form of
additional equipment leases, and an expanded line of credit. [R.694; 705].
By February of 2019, the Company’s debt obligations were almost $6
million. [R.705]. The debt was personally guaranteed by the principals of
the various members: Scott Keogh, Waylon Geuke, Leroy Dickinson, and
Kent Stevens. [R.710; 713].

After over a year of growth, the new company finally " turned the
corner” in late 2018, meaning, that for the first time ever, Blueptint was now
creating net revenue instead of going deeper in debt. [R.711-712]. Each
maonth thereafter, the Company posted ever-increasing profits, fd. From
then until the closing date in August 2019, those profits were largely used to
begin retiring its debt obligations. fd. In short, from December 2018 to

August 2019, the Company’s valuation consistently continued to increase,



both as a matter of it being an entity with less debt, and, also as a matter of
demonstrating improved profitability, i@ *

Meanwhile, the tensions continued between Kent and his partners.
The idea of a buyout was discussed, first in abstract terms, and then with the
imvitation for Kent to come up with an offer and a plan. [R.694-695],

The delivery of Kent’s proposed buyout price took several
months...from approximately February to approximately May of 2019,
[R.695].

In the intervening weeks and months, prior to revealing his proposed
buyout price, Kent made several threatening statements to his business
partners to Waylon and Leroy, the owners of Trigger.

Kent began discussing a “dynamite™ or “nuclear” option, which was
his threat to “blow up” the company if the other two shareholders did not
accept a buyourt at his proposed price. [R.233]. In connection with this

“dynamite™ threat, Kent threatened to breach his non-compete; in

* The fact that the Company continued to reduce debt and increase profitability
reant that its valuation continued to increase each month.; this is a common
problem during business sales, and the accepted manner in which to address this
‘moving-target” 1ssue was with a “true-up™ number to address differences in the
Company value between the date of closing and the date the base price is
established. This would become an 1ssue during the negotiation phase.
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particular, he threatened to take both the customers and the employees of
the Company if his partners refused a buyout at his price. [R.933]. And,
Kent announced that he was judgment proof for any legal action against him,
since he had a net worth of less than $20,000, all of which was in his
residence. [R.713],

Waylon and Leroy believed the threats. Waylon and Leroy told Scott
Keogh about the threats, but Scott was unconvinced that they were real.
[R.616, Scott Keogh Depasition at Pages 66-67, Lines 15-25, Lines 1-8.].

After weeks and months of issuing these threats, Kent finally
delivered news of his buyout price, in conversation in late May 2019, with
Waylon Geuke. [R.706]. Kent's proposed price was $300,000 per one-
third share (which would reflect a company value of $2.4 million overall).

[R.935].

In that conversation, Waylon accepted immediately. [R.706]. Kent
was surprised he had agreed so easily. [R.706]. When he asked Waylon why
he would take it so easily, Waylon explained it was because of the threats.
|[R.706]. In response, Kent did not attempt to correct Waylon's

understanding as to the significance of his comments or to walk back the



threats. [R.706]. Instead, Kent told his other colleagues that he wished he
had lowballed even more. [R.707].

Waylon and Leroy had believed the threats trom the outset, [R.700].
Scott Keogh, in contrast, retused to believe that the threats were real, and, as
a matter of principle, did not even think that any serious businessperson
would make such threats. [R.709-711].

After receiving Kent’s verbal offer in late May 2019, the parties began
dratting documents to put the buyout deal on paper. [R.695] For this
purpose, Kent hired an attorney (Kyle Ridgeway), and Scott Keogh engaged
John Mullen, an experienced litigator and transactional attorney, from Sioux
Falls, who began drafting a letter of intent [[4].  (Trigger agreed to follow
Gulf Coast’s lead, meaning, that if Scott arrived at a document he was
satisfied with, they would sign the same agreement. )

Although the price used during the drafting of the initial
memorandum agreement was $800,000 per share, Scott Keogh continued to
disbelieve the threats, and considered the number as still negotiable, [R.697-
698]. Scott expected that “every transaction is a negotiation, There’s

always a negotiation,” /d,



In early June 2019, Scott booked a flight to Casper in order to
negotiate the final number with Kent in person, and then sign the
Memorandum. [R.710].

However, shortly before departing for Casper, Kent’s lawyer re-
conveyed the same threat: “ that Kent was willing to use the *nuclear option’
if Scott planned on negotiating the price.” [R.711]. This is the point at
which Scott Keogh changed his perspective on the seriousness of the threats.
When Kent's own lawyer is talking about “using the dynamite option, then
took it seriously.” [R.713]. “[A]nyone who would use their own lawyer to
convey that kind of threat was serious about following through on it.”
[R.698].

Scott was astounded: “T mean, we’ve made good deals and we've
made bad deals, but I"ve never before experienced anything like this where
there was no standard business practices applied to this, and nor have [ been
threatened in this way.” [R.713]. As a direct result, Scott flew to Casper and
did not attempt to negotiate the price. [R.711].

Objectively, the $800,000 should have been (and could have been)
subject to further discussion for two reasons: first, the operating agreement

set forth an appraisal method of determining share value if the parties



disagreed; and, second, the value of the company was a moving target,
because the Company would be worth more, with less debt, on the date of
the closing than it was on the date the parties would sign the letter of intent.

The manner of calculating the Company price is typically as a multiple
of the Company’s EBITDA (earnings). The manner in which to account for
the moving-target problem in ordinary transactions is via a *true-up”
number. [R.696; 711].

In testimony, Keogh said he thought an EBITDA multiplier of four
was fair, and in the Spring of 2019, this would have meant a share price of
around $1.5 million, for each share. [R.711]. And, he also explained that at
the rate the Company was retiring debt, the true-up number would mean
adding over a half-million per share (reflecting debt reduction of §1.7
million), for a total share value of over $2.0 million. |R.614]. Kent was
demanding his partners accept 5800,000 instead, or he would destroy the
Company.

Kent Stevens testified that he thought the value of the company at this
point in time was $10,000,000, [R.711],

Meanwhile, Kent Stevens had convinced a third-party investor (the

Galles Group) to buy into Blueprint; Galles would receive a 50% ownership
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stake for $2,500,000. [R.712]. Kent did not reveal the details of the Galles
transaction to his partners until his deposition in this lawsuit. [Zd].

Thus, Kent had orchestrated that on the closing date for Trigger and
Gulf Coast’s shares, he would buy their 66.6% of shares for §1.6 million;
resell 30% of this to Galles for $2.5 million; and pocket the rest of the money,
plus the extra 16.6% of the shares. In other words, Kent used his threats to
buy out his partners at a $2.4 million valuation, and then immediately resell
part of those shares to Galles at a §5 million valuation, while enriching TCU
by another 16.6%.

Three weeks following the closing date, Trigger and Gulf Coast
brought this lawsuit, seeking a remedy for Kent's wrongdoing.

The Circuit Court rejected all eight legal theories, granting Summary
Judgment that led to this appeal. The Circuit Court’s decision was largely
based on the fact that John Mullen provided counsel and advice to Gulf
Coast, by offering a list of four legal theories which the partners might
pursue prior to closing, instead of agreeing to Kent's buyout price of
$800,000.

Scott Keogh testified that he carefully considered each of them, and,

that none of them were viable, In part, pursuing a legal remedy prior to sale

11



was expected to trigger Kent to carry out his threats and blow up the
company, taking the customers and the employees. This would leave the
Company to “start from zero™ while owing hundreds of thousands of dollars
a month in debt obligations. [R.708-709].

In light of the irreparable harm that would arise from Kent carrying
out his threats, Scott Keogh concluded that the only option that made any
sense was to submit to the duress. The other options “did not make
financial sense or any version of sense,” [R.624],

Trigger and Gulf Coast appeal, assigning four errors.

12



LEGAL ISSUES

1.

A claim for economic duress involves three elements: involuntary
acceptance of contract terms, under circumstances where there
was no reasonable alternative, arising as a result of wrongful,
coercive conduct, Here, a fiduciary and co-owner of a company
threatened to destroy it and breach his non-compete agreement if
his partners refused to accept his lowball buyout offers, Did this
constitute economic duress?

The Circuit Court held that this was #ot actionable duress.

Dunes Hosp,, LL.C. v. Country Kitchen Int'l, Inc.,
2001 5.D. 36

Zeilinger v. SOHIO Alaska Petrolewm Ca.,
823 P.2d 653 (Alaska 1992)

W. R, Grimshaw Co. v. Nevil €. Withrow Cla.,
248 F.2d 896 (8th Cir. 1957).

Helstrom v. N. Slope Borough,
707 P.2d 1192 (Alaska 1990)

13



2,

Although public policy favors the certainty afforded by the
settlement of liability claims, an indemnity and release provision
for intentional conduct is not enforceable unless it specifically
addresses the wrongful, intentional conduct to be released. Here,
the release contained only generic language about potential claims,

Does this release exonerate the intentional wrongdoer?

The Circuit Court held that the release fully indemnified Kent
Stevens and TCU.

o Flynn v, Lockhart, 526 NW.2d 743 (S.D. 1995)

o [ut'l Paper Co. v. Whilden, 469 S50.2d 560 (Ala. 1985)
» Holzer . Dakota Speedway, Inc., 2000 5.D. 65

» SDCL 53-9-3
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3.

Partners in a close corporation, as well as the officers that control
them, hold the duty to refrain from intentional misconduct; the
duty not to directly compete with the company prior to its
dissolution; the duty to transparently disclose the details of
business opportunities; and the duty to exercise any rights
consistently with the obligation of good faith and fair dealing,
Here, Kent Stevens and TCU made threats, brokered a deal to
enrich themselves, kept the details of that deal secret, and
threatened to dishonor their non-compete. Does the law afford
remedies in tort and equity for this type of behavior?

The Circuit Court held that this type of behavior is not
actionable.

Case v. Murdock, 488 N.W.2d 885 (5.D. 1992)
Mueller ». Cedar Shore Resort, Ing., 2002 5.D. 3
Mach v. Connors, 2022 5.D. 48

Landstrom v. Shaver, 1997 5.D. 25

15



4,

An operating agreement for a limited lability company can provide
for an orderly manner by which partners can value their shares
during & buyout. It can also provide for attorney’s fees in the event
of breach. The covenant of good faith and fair dealing is implied in
every contract, which prevents a party from preventing or injuring
the party’s right to receive the benefits of their agreement, Here,
Kent Stevens engaged in conduct which intentionally thwarted the
share valuation and buyout process, causing damages, and, causing
his partners to incur attorney’s fees. Is this actionable as a breach
of the express contract, and/or, as a breach of the implied covenant
of good faith and fair dealing?

The Circuit Court held that this was not a viable claim for
breach of contract, or, that the claims were waived,

o  Nygaard v. Sioux Valley Hosps. & Health Sys., 2007 5.D. 34
o Bovay. Faughn, 2003 5.D. 154

16



STANDARD OF REVIEW
This Court reviews a grant of summary judgment de nove, as well as
the interpretation of statutes and contractual provisions. Discover Bank .
Staniey, 2008 5.D. 111, § 15.
ARGUMENT

1.  Trigger and Gulf Coast provide a prima facie case of economic
duress

Under Count 1 of their Complaint, Trigger and Gulf Coast seek a
reformation of the sale price of their membership shares in Blueprint, which
is a remedy available for contracts poisoned by duress,

This Court first recognized the doctrine of economic duress in Dunes
Hosp., L.L.C. v. Country Kitchen Intl, Inc., 2001 5.D. 36, §19. Itadopteda
commonly-accepted three-pronged test, which can be shorthanded as:

(i)  involuntary acceptance of contract terms;

(i}  under circumstances which permitted no reasonable
alternative;

(i)  as a result of a coercive, wrongful act.

Id. (farther condensing the Dunes prongs).

17



There is a great degree of conceptual overlap among the three prongs,
which can make application of the doctrine somewhat confusing, and which
is why we offer that further shorthanded notation for the prongs.

We address each prong individually, and we suggest that:

e the first element sulyectively asks about the state of mind of the
plaintiff;
o the second element asks objectively about alternate courses of
actron; and
¢ the third element looks to the wrongfulness of the conduct, and,
searches for a causal link.
Using the language of Dunes, here is how this Court has expanded
upon the three prongs:

i, the Plaintiffs “imvoluntarily accepted the terms of the Defendants;”
by which the Plaintiffs “have the burden to go beyond the mere
showing of a reluctance to accept [the terms| and of financial
embarrassment,” and more than mere “acquiescence;”

ii. the “crcumstances permitted no other reasonable alternative;”
under “an objective test [that] depends on the circumstances of
each case,” and, in light of various factors, such as: “the age
and mental akility, financial condition, business expertise,
absence of good faith, adequacy of consideration, and the

adequacy of a legal remedy of the party seeking relief;” and

. a5 aresult of a coercive, wrongful act, meaning, that there were
**(a) coercive wrongful acts on the part of the other party and

18



{b) a causal ink between the coercive wrongful acts and the
circumstances creating economic duress.” Wrongful acts
“include those which are eriminal or tortious,” Dures, § 22,
and the common law doctrine nationwide generally regards
‘wrongful acts’ to include a threat to breach a contract, to
withhold performance, and to act in bad faith in the
performance of contract duties,

Gulf Coast and Trigger can present a prima fiacie case on all three

elements, which we discuss in turn. And in a fourth sub-section below, we

distinguish the facts of Blueprint from Dunes Hospitality.

(i) Trigger and Gulf Coast inveluntarily accepted the terims of
the Defendants, i.e., the purchase price of $800,000

The Record demonstrates evidence that is sufficient to sustain this
element of fmveluntary acceptance. Involuntary acceptance examines the
subjective state of mind of the plaintiff. Zelinger v. SOHTO Alaska Petrolenm
Co., 823 P.2d 653, 657 (Alaska 1992) (“In this case, Zeilinger claims she
acted involuntarily, and SAPC concedes the point inasmuch as the test is
subjective.”)*

At the outset, we note that this first prong is somewhat confusing to
apply. Seg, Defendants’ Trial Court brief, at R.540 (analyzing this prong

with reference to the wrongfulness of Kent's conduct, which is the third

* The Dunes Court cited favorably to this Alaska case.
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prong, and to Gulf Coast’s other options, which is the second prong); and,
see, Pochat v. State Farm Mut. Auto. Ins. Co., 772 F. Supp. 2d 1062, 1067
(D.5.D. 2011) (seemingly suggesting that the first element requires “notice
or knowledge by [ Defendant] of economic duress being imposed on
[Plaintiff]” which would also more appropriately be a question as to
wrongfulness, rather than the voluntariness of Plaintiffs’ acceptance); and,
see, Dumes, at q 20 (in its discussion of the first element, stating that the
duress must have “resulted from the defendant’s wrongful and oppressive
conduct,” even though this seems to be the causation portion of the third
element).

As to what involuntary acceptance means, see, AMERICAN
HeriTAGE DicTroNary, 950 (1992 3d ed) (involuntary: * against one’s
will™); and, see, Dunes Hospitality, 99 20, 28 (Y involuntary acceptance™
described as “beyond...reluctance”; more than “to merely acquiesce™; and
which goes beyond “financial embarrassment™ or “dissatisfaction™).

In simplest terms, the Record does not demonstrate that this was a
case of mere ‘financial embarrassment’ nor of ‘dissatisfaction,’

‘reluctance,’ or ‘mere acquiescence.’
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Both Gulf Coast and Trigger explained that their contractual consent
was involuntary, They did not discuss financial embarrassment,
acquiescence, dissatisfaction, or reluctance. They believed that this was
their only option,

There was no specific need for these Plaintiffs to sell their shares,
There was no urgency: they had waited months for Kent's proposal, and,
the company was now profitable. The Plaintiffs did not need the money

from the sale of their shares,

They hoped to sell their shares. They manted to sell their shares if the
deal made sense. But there was no specific and immediate need to accept
S800,000 as the price. There is simply no evidence in the Record that
woulld support a conclusion of financial distress or embarrassment.

The Circuit Court suggested that Scott Keogh’s concerns about
losing millions of dollars were *financial embarrassment.” Thisisa
misapplication of this portion of the test. This phrase finds its roots in the
original 8" Circuit case that helped create the doctrine of economic duress.
W. R. Grimshaw Co. », Nevil C. Withrow Ca., 248 F.2d 896, 904 (8th Cir.
1957). Inits original context, this phrase related to the third element, as to

the showing of causation: “In order to substantiate the allegation of
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economic duress or business compulsion, the plainfiff must go beyond the
mere showing of a reluctance to accept and of financial embarrassment.
There must be 4 showing of acts on the part of the defendant which
produced these two factors.” fd.

The Circuit Court’s analysis of this element focuses a great deal on
Trigger and Gulf Coast's other aptions. This appears to be error, because
the adequacy of their options is the subject of the second element. (An actis
not voluntary simply because other options hypothetically exist; the options
must be adeguate in order to create the voluntariness of choice.)

Subjectively, Gulf Coast and Trigger believed they had no other
option. Nowhere is this clearer than in Scott Keogh's testimony that he was
planning to fly out to Casper and negotiate the final price, but then
abandoned the negotiation directly becuuse the “dynamite™ threat had been
communicated to him via Kent's lawver.

In a light most favorable to the Plaintiffs, “[i]t was Kent's number™
and it was involuntarily accepted because they fully believed Kent's threats,

[R. 613; Keogh Depo., 94:23-95:9],
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(ii) Trigger and Guif Coat had no other reasonable alternative

The second element deals with the adequacy of other paths
available to the Plaintiffs, rather than submitting to the duress. Itis an
objective inquiry. Dunes, §32; 25 AM.Jur.2Dp DURESS AND
UnpuUE INFLUENCE § 21 (*from an act that is so coercive as to cause
a reasonably prudent person, faced with no reasonable alternative, to
agree to an unfavorable contract™).

Motably, the Dunes case does not hinge upon the simple
existence of other options. This prong asks whether the other options
were “reasonable™ under the circumstances, Likewise, the Dunes case
did nor ask if there was “#o choice but to accede,” and instead,
whether there was “little choice but to accede.” Id., at 4 19,

In this same vein, the standard is not whether the Plaintiffs had
‘a legal remedy.” The standard under Dunes is where there was an
“adequate” legal remedy. fd, 9 23. Anvone with a bar license could
help a company file a lawsuit.

Thus, we don’t ask whether a victim of business duress could

state the elements of a claim for relief, but whether such relief would
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have been reasonable, adeguate, timely, and sensible, under a
reasonable person standard. The Supreme Court of Alaska on multiple
occasions has explained the difference between available legal remedies
and adeguate legal remedies:

[Although] an available legal remedy may provide such an
alternative, the adeguacy of the remedy is to be tested by a
practical standard which takes into consideration the
exigencies of the situation in which the alleged victim finds
himself. An available alternative or remedy may not be adeguate
where the delay involved in pursuing the remedy would cause
mmediate and srreparable loss to one's economic or business
terest.

Helstrom v. N. Slope Borough, 797 P.2d 1192, 1197 ( Alaska 1990)
(quoting Tetem Marine Tug & Barge, Inc. v. Alyeska Pipeline Serv. Co.,
584 P.2d 15, 22 {Alaska 1978) (cleaned up)).*

The testimony about potential legal remedies and their viability
came from Mr. Keogh. He acknowledged that John Mullen provided a
list of various paths forward, and, that he carefully considered all of
them, and that he concluded that the only one that made any sense was

to submit to the duress. The other nptinns “did not make financial

* Alaska follows essentially a verbatim version of Dunes prongs, and applies
subjective standard to the first prong, and an objective standard to the
reasonableness of alternatives. Jd.
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sense oF any version of sense.” R. 624, Keogh Depo., 100:18-19.
The various options all failed because of the threat of immediate and
irreparable harm to the Company. It was not just a matter of finding
staff: Stevens had threatened to breach his non-compete and take all
of the employees and customers, leaving the Company to start at
zero. Jd., 100:1-14.

Keogh deemed that a lawsuit (or injunction) prior to closing
was an unreasonable option here, because it would trigger the same
type of retaliation that was being threatened,

Further, Mr. Stevens had frugged that he was judgment proof,
and that he had consulted with a bankruptey attorney to confirm that
there was nothing that a lawsuit could recover from him. At that
time, Mr. Stevens had a net worth of $20,000 of equity in his home
“and no other meaningful assets...other than [his] shares in
[Blueprint]”. Stevens Depo., 86-87. The “adequacy” of a breach of
contract claim would be measured by the recovery of actual damages,
relative to the irreparable harm Kent promised to cause. Here, the

Plaintiffs could not have recovered any such damages.
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The existence/absence of viable alternatives is informed by the
testimony of Scott Keogh, who the Defendants agreeis a
sophisticated businessman. “I mean, we’ve made good deals and
we 've made bad deals, but I've never experienced anything like this
where there was no standard business practices applied to this and
nor have I ever been threatened in this way.” fd,, 105:8-12. It was an
unusual situation that had no reasonable path forward,

Mr. Keogh is a reasonable, prudent businessman, and, he
assessed his options reasonably and prudently. A Jury will apply an
objective standard to this, and, can conclude that there were no
reasonable alternatives in light of these circumstances,

The Circuit Court improperly weighed the evidence by
concluding that Trigger and Gulf Coast had reasonable alternatives.
Scott Keogh explained why they were not viable and adequate. The
Circuit Court disagreed, but that is not the role of the court on
summary judgment. It is not the court’s role to decide
reasonableness. And, the Circuit Court also ignored the irreparable

harm considerations.
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Each case must be viewed in light of its own circumstances.
Gulf Coast and Trigger can make a prima facte showing on the second
element.

(iii) The acts by Kent Stevens werve wrongful, coercive, and
divectly linked to the duress exacted upon Trigger and Gulf
Coast

*[W]rongfulness depends on the particular facts in each case.” Totem
Marine Tug & Barge, Inc. v. Alyeska Pipeline Serv. Co., 584 P.2d 15, 22 (Alaska
1978).

This Court has explained that “[t]he defense of economic duress will
not generally be available absent special, unusual or extraordinary
circumstances.” Dunes, § 33 {citing Newburn v. Dolrbs Mobile Bay, Inc., 657
So0. 2d 849, 852 (Ala. 1995)). And, business “negotiations inherently
involve a certain amount of pressure and coercion.”™ Dunes, at § 23,

Various courts across the country have expanded on what constitutes
wrongful, coercive conduct. There is uniformity in finding that wrongful

conduct includes criminality and tortious conduct; and, it also includes

threats to breach a contract or withhold performance; and contractual bad

faith.

27



“[A] threat to breach a contract,..may constitute a wrongful act.™
Inut'l Paper Co. v. Whilden, 469 50.2d 560, 563 (Ala. 1985) (citing Totem
Marine Tug & Barge, Inc. v, Alyeska Pipeline Service Co., 584 P.2d 15, 22
(Alaska 1978) (citing Hartsvifle Ofl Mill v. United States, 271 U.S. 43, 49
(1926); Austin Instrument Inc. v. Loral Corp,, 272 N.E.2d 533, 535 (N.Y.
1971); Capps v. Georgia-Pacific Corp., 253 Or. 248, 453 P.2d 935 (1969)).

It iz also well-accepted that “a threat to withhold performance™ that
one is contractually obligated to provide can constitute a wrongful
threat. nterpharm, Inc. v. Wells Fargo Bank, Nat. Ass'n, 655 F.3d 136, 142
(2d Cir. 2011} (citations omitted). The Second Circuit also explained
that "wrongful” conduct is conduct that is "outside a party’s legal
rights.” Jd *FEconomic duress may be found in threats, or implied threats,
to cut off a supply of goods or services when the performing party seeks to
take advantage of the circumstances that would be created by its breach of an
agreement.” Clity of Scottsbluffv. Waste Connections of Nebraska, Inc., 809
N.W.2d 725, 744 (Neb. 2011} (citing RESTATEMENT (THIRD) OF
RestrrurioNn AND UNjusT ENRICHMENT, § 14, comment g;

RESTATEMENT (SECOND)} OF CONTRACTS, § 175, comment b).
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Wrongful conduct also includes circumstances amounting to
contractual “bad faith™ on the part of the party exerting the alleged
duress. Jue'l Paper Co., 469 So. 2d at 563 (citing, fnter alia,
RESTATEMENT (SECOND) OF CONTRACTS, § 318 Comment (e)
(1979)).

And, the Dunes opinion recognizes that wrongful, coercive conduct
includes “acts which are criminal or tortious.™ Dunes, § 22. Section 3 of
this Brief, below, provides a longer discussion of the statutory and
tortious wrongfulness of Mr. Steven’s behavior. Any of those
commeon law and statutory duties would also meet the wrongfulness
test here,

[n a light most favorable to Gulf Coast and Trigger, Mr. Stevens
was actively threatening to destroy a profitable and growing company if
the $800,000 share price was not accepted; actively threatening to breach
his non-compete agreement; actively threatening to take the customers
and his employees; actively threatening that he would ignore his fiduciary

duties.
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This misconduct of Mr. Stevens was “special, unusual, and
extraordinary,” and, this coercion was directly linked to the decisions
made by Trigger and Gulf Coast to buckle to the duress. It was a breach of
kent's fiduciary duty to make these threats; it was a breach of the duty of
lovalty to make these threats; it was an act of contractual bad faith to make
these threats. (If this is not wrongful conduct, it is unclear what would
be.)

The Plaintiffs can meet this prong, and, thus, can make a prima facie
case for duress.

(iv) The facts of Dunes are dissimilar from this case

The Dunes case is not an analog to the facts of this case for several
reasons. First, Kent Stevens was a business partner and fiduciary of the
Compuny, while Country Kitchen was a third-party...an arms-length
manager of the restaurant operations. Second, Kent was subject to a non-
compete agreement, while there was no discussion of this in Dures.

Next, Kent was threatening to intentionally destroy the company,
while Country Kitchen was merely going to walk away and not renew its

management agreement. Finally, Kent was threatening to take the
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customers, while the restaurant management company in Duzes had no
such ability; that business was a restaurant attached to a hotel near an
interstate, whose patrons would still be nearby and available as restaurant
clientele no matter who the manager was,

In an arms-length transaction, the parties can use hardball tactics.
In a close corporation, and among parties who are fiduciaries, there are
different rules for what is acceptable. The facts of Durer are an
insufficient model for rejecting Blueprint’s claims. And, in any event,
duress claims must be evaluated based upon all of the facts and
circumstances, including the wrongfulness of the conduct and the
adequacy of remedies. Dunes cannot be used to prove Trigger and Gulf
Coast’s facts are insufficient,

2.  TCU and Mr. Stevens are not protected by the indemnity and
warrantly provisions of Section 2.03,

As a defense to his wrongful conduct, Kent Stevens claims that the
purchase agreements release him from liability for duress.
The first response to this defense is that if the agreements were

secured by duress, the indemnity provisions are per s¢ unenforceable. Flynn
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v. Lockhart, 526 N.W.2d 743, 746 (5.D. 1995) (“ A release is not fairly made
and is invalid if...there was...overreaching conduct.™).

But even in the absence of duress, the releases of liability are still
unenforceable in two ways: they are insufficiently specific to be enforceable
as to intentional wrongdoing; and the indemnity does not extend to Kent
personally (because only TCU is a signatory). Summary judgment was
incorrect on these issues,

The simplest issue to address is that only TCU is a signatory to the
agreements, so, indemnity and warranties would not extend to Mr, Stevens
personally. A third-party cannot enforce another party’s agreement without
am express provision or express intent. Jennings v. Rapid City Reg 'l Hosp.,
Ine., 2011 8.D. 50, 912 (“a third-party beneficiary must show that the
contract was entered into by the parties directly and primarily for his
benefit”). And, any claims against Mr. Steven personally appear to fall
outside the scope of the language of Section 2.03.

But TCU cannot enforce these provisions, either, because they are
non-specific to the wrongdoing that would be released. To be enforceable,
such provisions must be specific, because public policy prevents a party from

generically contracting away hability for his intentional wrongdoing.
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Here, the releases are generic, and arise from a warranty from Gulf
Coast and Trigger that “no event has occurred or circumstances exist that
may give rise to, or serve as a basis for™ an action *'relating to or affecting
the Membership Interests.” See, pp. 20-23; Exhibit 2 & 3 to Counterclaim,
at Section 2.03. As a matter of public policy, TCU and Stevens are estopped
from asserting this as a shield for his wrongful conduct. The general rule is
that

[2]n agreement to indemnify will be construed to encompass an

obligation to indemnify the indemnitee against the consequences of its

own wrongful conduct gy if the intent to do so is expressed in clear
and unequivocal language

Int'l Paper Co., 469 So. 2d at 564 (Ala, 1985) (Torbert, C.]., concurring)
(citing Indus. Tile, fnc. v. Stewart, 388 So.2d 171 (Ala.1980)); 42 C.].S.
INDEMNITY § 12 (1944); Camden Safe Deposit & Trust Co. v. Eavenson, 145
A. 434 (Pa. 1929).

This general rule follows from the basic principle that contracts which
indemmnify a party for their own wrongdoing are void as a matter of public
policy, and, thus, in order for such a contract to be upheld, the language
creating “indemnity against the indemnitee’s own wrongs [must be|
expressed in clear and uneguivocal language.” Indus. Tile, Inc. v. Stewart, 388
So. 2d 171, 176 (Ala. 1980) (emphasis added).
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This appears to be a universal rule. See, e.g., Martin & Pitz Assocs., Ine.
v. Hudson Constr. Servs., Inc., 6502 N.W.2d 805, 809 (Towa 1999) (quoting 42
C.].5, INDEMNITY § 8b, at 85-86 (1991)); Dion v, City of Omakha, 973 N.W.2d
666, 689 (Neb. 2022); McMichac! v. Robinson, 290 S.E.2d 168, 170 (Ga.
1982); Just. v. Marvel, LLC, 979 N.W.2d 894, 901-02 (Minn. 2022)
{exculpatory clauses are strictly construed, and “ must use specific, express
language that clearly and unequivocally” recites the parties’ intent to include
the released party’s own misconduct, * regardless of whether the provision is
‘so broad’ that it necessarily includes [it]™). See, also, SDCL 53-9-3 (“All
contracts which have for their object, directly or indirectly, to exempt
anyone from responsibility for his own.willful injury...or from violation of
law whether willful or negligent...are against the policy of the law."); Holzer
v. Dakota Speedway, Inc., 2000 5.D. 65, 7 16, 610 N.W.2d 787, 793 (“releases
that are construed to cover willful negligence or intentional torts are not
valid and are against public policy ™).

Section 2.03 does not contain clear, specific, and unequivocal
language sufficient to invoke indemnity. In fact, attorney John Mullen

testified that he expected that the negotiation process would eventually lead
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to an express, specific provision releasing Mr, Stevens and his related parties

from wrongdoing for his dynamite option threats.

[ thought and predicted, and turned out to be wrong, that if they [Gulf
Coast and Trigger| didn’t commence litigation now to enforce the
termination and the non-compete that they would face that decision

before we successfully closed because [ fully anticipated a release of
claims, the negotiation of which would collapse the deal. I turned out
to be wrong in that prediction,

[R. 587]. John Mullen Depo., 53:25—54:7.

Parties cannot commit wrongdoing and then later escape responsibility
via generic contract language. It must be bargained for, expressly.

If Mr. Stevens and TCU wanted to be released from hability for their
wrongful conduct, they could have (and should have) spelled out the
misconduct and sought an express release,

This was the same conclusion reached by the Chief Justice of the
Alabama Supreme Court in one of the duress cases cited by Dunes: in that
case, the indemnity agreement did not clearly include indemnity of
International Paper’s own misconduct, and, therefore “International Paper
is not entitled to indemnity, even if the agreement was not executed under
duress,” Int'l Paper Co., 469 So. 2d at 564-065 (Torbert, C.J., concurring).

The Circuit Court mishandled the analysis, finding that Section 2.03

was a “waiver” by Trigger and Gulf Coast of its claims arising out of Kent's

)



wrongdoing, and justifying enforcement of the release because of the
“compelling policy reasons [that] support releases under the Uniform
Contribution Among Joint Tortfeasors Act [UCAJFAL™ (quoting Flynn v.
Lackhart, 526 N.W.2d 743, 746 (S.D. 1995).

None of the Circuit Court’s analysis squarely addresses the problem
in this case, which is that Kent and TCU are seeking indemnity for their
intentional wrongdoing, Clear, unambiguous, and settled law of this Court
precludes the construction of releases to include willful misconduct, These
are “not valid and are against public policy,” regardless of the general public
policy in favor of settlements, and regardless of generic arguments about
waiver. Holzer v. Dakota Speedway, Inc., 2000 5.D. 65, 9 16. In short, a
general release of general negligence among tortfeasors is handled differently
than intentional wrongdoing,

The Defendants® indemnity theory fails as a matter of law as to TCU

and to Kent, and, we ask this Court to so hold.

3.  Mr. Stevens is personally liable for his wrongful actions, and,
by respondeat superior, so are his companies

In contrast to Count 1 which seeks a reformation for duress, Counts 3,

4, 5, 6, and 7 of the Complaint seek relief against Kent Stevens personally, as
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well as against TCU (his company), and, the Blueprint entity, for Mr,
Steven's misconduct. These other claims sound in tort and equity. [R.16, et
seq.; “ Breach of Fiduciary Duty;” “Tortious Interference;” * Shareholder
Oppression;” “Unjust Enrichment, Usurpation;” and * Accounting™).

The Circuit Court failed to recognize that tort, statutory duty, and
equitable claims arising from this misconduct are fndependent of the duress
claims. Instead, the Circuit Court equated its finding of “voluntariness™ on
the duress issue as an absolution of Kent and TCU on any other legal theory,

That is not the correct analysis. Even ff the conduct complained of
does not meet the definition of economic duress, it could stél meet the
definition of breaches of other legal duties.

In general, the damages are likely the same under any of the theories,
and the Plaintifts would be entitled to just one, full recovery. But, it does not
logically (or legally) follow that defeating the duress claim also means that

Kent Stevens escapes liability on the tort claims.”

* Below, Mr. Stevens did not brief any substantive argument that TCU should be
entitled to summary pudgment upon the tort, duty, and equity claims. His
briefing on counts 3 through 7 comprised of a svllogism: that “without duress, the
remaining counts fall” because they were * warrantied, promised, and guaranteed
i the purchase agreements.” [R.547].
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As to the usurpation claim, the Circuit Court mistakenly concluded
that Kent had offered Trigger and Gulf Coast the same opportunity to sell
their shares to the Galles Group. There is nothing in the Record to support
this. Instead, Kent orchestrated a backroom deal with Galles, without
revealing the details, by which he would usurp the benefits of the gap
between buying Trigger and Gulf Coast’s shares for $1.6 million, and
reselling a portion of them to Galles for $2.5 million, while pocketing the
remaining 16.6% of the shares as his own.

Although Kent was candid as to the general goal of wanting to buy out
Gulf Coast and Trigger, there is nowhere in the Record that supports the
necessary finding that Kent informed Trigger and Gulf Coast * of the full
circumstances of the transaction.” Case v. Murdock, 488 N.W.2d 885, 890
(5.D.1992) (quoting 3 FLETcHER Cyc. oF Corp,, § 861.1, p. 288
(1986)).

Under Kent's and TCUs direction, TCU bought Trigger and Gulf
Coast’s shares, resold a portion of them the same day for twice their value,
while keeping the remaining 16.6% of shares to T'CU. This is usurpation of
an opportunity. (And, in a close corporation, this is also a breach of the duty

of “utmost good faith and fair dealing;™ it is the “failure to disclose
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information; ™ it 1s * surreptitious conduct;™ and it is a breach of the duty of
“diligence and due care.” See, Mucller v. Cedar Shore Resort, Inc., 2002 5.D,
38, 99 26, 29.)

In its dismissal of the fiduciary duty claims, the Circuit Court invoked
SDCL 47-34 A-409(c), which limits a member’s “duty of care™ in a
“member-managed company’ to conduct which arizes to gross negligence
and intentional or reckless conduct.

This 15 a narrow misunderstanding of SDCL 47-34A-409, For
example, subsection 409(b) contains express duties of loyalty, and
subsection 40%(d) creates duties of good faith and fair dealing. These
subsections prevented Kent and TCU from acting in 2 manner “ adverse to
the company;™ it prevented him from *competing with the
company...before dissolution of the company;” and prevented Kent and
TCU from “appropriation of [the] company’s opportunity.” fd.

{And, even with its limitations, subsection 409(c) still extends the
duty of care to preclude “grossly negligent or reckless conduct, intentional
misconduct, or a knowing violation of the law.” SDCL 47-34A-409(c). Ina
light most favorable to the non-moving parties, Kent's and TCU’s conduct

meets this standard, too.)
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Kent is personally and legally responsible for his own wrongdoing,
Kent was 2 manager of Blueprint, and, in a manager-managed company, “a
manager i held to the same standards of conduct prescribed for members in
subsections (b) through ()" of SDCL 47-34A-409.°

“ An agent is subject to liability to a third party harmed by the agent’s
tortious conduct[, and] remains subject to [personal] lability although the
actor acts as an agent or an employee....” RESTATEMENT (THIRD) OF
AGENCY, § 7.00, Agent’s Liability to Third Party. Kent made these wrongful

threats himself, and, lability immediately flows to him.”

“In line with this, Mr. Stevens conceded at his deposition that “as general
manager of Blueprint [ he| had a duty of loyalty to the company, as well as “the
duty

To act with diligence...,

= Toact with due care. ..,

» Toact with utmost good faith and fair dealing...including with the
shareholders..., and

s Toavoid secking or ganing any improper personal benefit,..

Stevens Depo., 116:14-25

7 To the extent that Mr. Stevens is arguing that he didn’t do anything
“personally,™ and, instead that only TCU or Blueprint carried out this
wrongdoing, then, in that case, there would be justification to pierce the corporate
veil. E.g, Kansas Gas & Elec. Coc v, Rosy, 521 N.W.2d 107, 112 (S.D. 1994)
(applving two-part test for piercing: “ (1) was there such unity of interest and
ownership that the separate personalities of the corporation and its shareholders,
officers or directors are indistinct or non-existent; and (2) would adherence to the
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“This Court has specifically held that the question of whether the act
of a servant was within the scope of employment must, in most cases, be a
question of fact for the jury.” Deuchar v, Foland Ranch, Inc., 110 N.W.2d 177,
181 (S5.D. 1987) (citing Lovejoy v. Campbell, 92 N.W. 24, 26 (1902)). See
RESTATEMENT (SECOND) OF AGENCY § 228, comment d.; Kirlin ».
Halverson, 2008 S.D. 107, 7 16, 758 N.W.2d 436, 445

It is a common-sense and reasonable extension of the law that these
duties Mr, Stevens had as manager would also forbid him to threaten a breach

of any of these duties, especially in order to gain a personal advantage,

fiction of separate corporate existence sanction fraud, promote injustice or
ineguitable conseguences or lead to an evasion of legal obligations™ ).

This Court has held that the purpose of the doctrine is to shield innocent parties
whao are mere shareholders, while allowing liability to extend and attach to "an
actor [whose] course of conduct constitut [ed] the abuse of corporate privilege™
and “who uses a corporation merely as an instrumentality to
conduct...injustice. ..on third persons dealing with the corporation.” Kansas (Fas,
521 N.W.2d at 117 (quotations omitted). Mr. Stevens was the alter ego of these
companies, and, he used them to facilitate his wrongdeing. All of them are liable,
no matter whether this is reviewed as a question of agency, or, as a question of
PLETCINE,
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For breaches of any such duties, Gult Coast and Trigger are statutorily
permitted to pursue relief against Kent Stevens directly, and, against TCU
to the extent that Kent was using his entity to accomplish this misconduct.

“ A member may maintain a direct action against another member [or]
a4 manager...to enforce the member’s rights and...interests... [provided that
the] member maintaining a direct action...plead[s] an actual...injury...that is
not solely the result of an injury suffered or threatened by the limited liability
company.” SDCL 47-34A-1101(a) and (b). The member’s “rights and
interests” includes those arising “under the operating agreement,” or,
“under...chapter [47-34A]7; or “arising independently of the membership
relationship.” SDCL 47-34A-1101(a).

This Court has interpreted the scope of direct actions under SDCL
47-34A-410 as including enforcement of “ (1) [t]he member's rights under
the operating agreement; (2) [t]he member's rights under [chapter 47-34A];
and (3) [t]he rights and otherwise protect the interests of the member,
including rights and interests arising independently of the member’s
relationship to the company.” Mach v. Connors, 2022 5.D. 48, 9 15 (quoting

statute).
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And, all of these same facts and circumstances are actionable under a
theory of sharcholder oppression. Landstrom v. Shaver, 1997 5.1, 25, 9 37.

The Circuit Court’s analysis on this point is thin. Without
elaboration, it held that Trigger and Gulf Coast did not have any reasonable
expectations that were thwarted by Kent Stevens’ conduct. The Circuit
Court’s analysis is premised on the syllogism that Kent was merely
“invoking his negotiating tactics,” and, that if this was not duress, it is not
actionable oppression. The Circuit Court also assumed that Kent was
merely a minority shareholder without the capability of oppressing his other
shareholders. This, too, is a narrow misreading of the facts. Gulf Coast and
Trigger had a reasonable expectation that their exit from the Company
would occur in a reasonable fashion, not at gunpoint. The remedy for
shareholder oppression is very similar to the other claims identified in the
Complaint, but, it stands on different footing. Trigger and Gulf Coast stated
a prima facie case for shareholder oppression.

As ta the claim of tortious interference, the Circuit Court found that
there was not “an identifiable third-party,” In support of this, the Circuit
Court held as a matter of law that Kent was solely acting as an agent of TCU

to negotiate the buyout. If so, then it was TCU which interfered with
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Trigger and Gulf Coast’s relationship with Blueprint. Or, it can be argued
that Kent was acting outside the scope of any reasonable corporate authority,
and personally interfered with Trigger and Gulf Coast’s relationship with
both TCU and Blueprint. In either case, the Circuit Court erred on this
because its analysis was too narrow.

All of Mr, Stevens’ conduct (and, by extension, the conduct of TCU
if used to facilitate his breaches) is actionable. All of those claims survive,
even if there i5 no duress claim. And, all of those claims are enforceable against
Mr. Stevens and his entities, without distinction.

Summary judgment is not warranted on Counts 3 through 7.

4. The Defendants are not entitled to summary judgment on
Counts 2 and B, relating to breaches of the Operating
Agreement

Finally, we are left with Counts 2 and 8, which relate to breaches of
the Operating Agreement. Count 2 seeks damages because Kent and TCU

prevented the use of the appraisal process; and Count 8 seeks contractual
attorney’s fees,

The Circuit Court granted summary judgment on these claims
because it found no duress, and, because Gulf Coast and Trigger “ratified”

the Purchase Agreements by accepting payment.

44



The Circuit Court’s analysis is too narrow, [ts holding is that *unless
there was duress, then there could not be a breach.” But contract claims
stand on their own footing,

As to claims under Count 2 (thwarting the appraisal process), the
correct analysis would be to ask what conduct occurred, and, then ask
whether it would amount to a breach of an express contract provision, or, a
breach of the implied duty of good faith and fair dealing. “Every contract
contains an implied covenant of good faith and fair dealing that prohibits
either contracting party from preventing or injuring the other party's right to
receive the agreed benefits of the contract.” Nygaard v. Sioux Valley Hosps.
& Health Sys., 2007 5.D. 34, 9 20,

Independent of the duress claim, and independent of his fiduciary
duties, Kent’s and TCU s prior breaches and lack of good faith prevented
Gulf Coast and Trigger from employing the appraisal process to value the

shares.®

% The Operating Agreement provided, in abbreviated form, that *[f]or all
Transfers” the purchase price would be determined by an *agreement in
writing” or, if such agreement was not reached, then by * appraisal [using a
five-part appraisal process, found in Section 14.3{d){1)(B){i) through (v).]"
Operating Agreement, Section 14.3{d){1).
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Likewise, the attorney’s fee remedy under Count 8 would survive if
Gulf Coast and Trigger are able to proceed on such claims. See, Article 2.8
(1.e., “if a Person violates the terms of this [Operating] Agreement...any
Member will be entitled to recover from such Person reasonable attorney’s
fees and costs incurred in connection with enforcing the terms of this
Agreement.” )

The Circuit Court also rejected these claims on a theory of waiver.
That 1s an affirmative defense that “must be proven by its proponent,” and
which cannot be resolved on summary judgment because it asks fact-
intensive questions about whether conduct by Trigger and Gulf Coast’s
meets the test for waiver. C.f, Boxa v. Vaughn, 2003 5.1, 154, §11 (“ There
are many instances when one could do something inconsistent with a known
right without entering into an agreement to waive.”)

Defendants were not entitled to summary judgment on Counts 2 and
8. These breaches are questions for the Jury.

CONCLUSIDON

Summary judgment was improvidently granted to Kent Stevens,
TCU, and Blueprint. The law provides several remedies for damages

caused by misconduct like this by a fiduciary and partner,
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Trigger and Gulf Coast ask this Court to reverse on all counts so that

this matter can proceed to trial.
Dated this 31st day of January, 2025,

HOVLAND, RASMUS,
BRENDTRO, PLLC

s/ Daniel K. Brendtro
Daniel K. Brendtro

Mary Ellen Dirksen

Benjamin M. Hummel
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Sioux Falls, South Dakota 57101-2583
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STATE OF SOUTH DAKOTA
COUNTY OF MINNEHAHA

TRIGGER ENERGY HOLDINGS, LLC,
a Wyoming Limited Liability
Clompany,

s
GULF COAST INVESTMENTS, LLC, a
South Dakota Hmired Hability
COMNPany,

FlaintifTs,
V.

KENT STEVENS, as an individual, an
officer, and agent; TCLI, LLC, a
Wyvoming Limited liability company;
TCLU HOLDINGS, LLC, a Wyoming
limited lability company; and
BLUEFPREINT ENERGY PARTNERS,
LLC, a South Dakota limited liability
COMHTY,

Deferxdants and Third-
Farty PlaintifTls,

TRIGGER ENERGY, INC., a Wyoming
COrpOTation,

s

ALADDIN CAPITAL INC., a South
Dakota Corporation.

Third-Party Defendants.
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IN CIRCUIT COLURET

SECOND JUDICIAL CIRCUIT

AACIVI9-002287T

ORDER ON STIPULATION TO
DISMISS COUNTERCLAIM AND
THIRD-PARTY COMPLAINT AND
TO AMEND CAPTION

The above-captioned matter came before the Court on the partics’

Stipulation to Dismiss Counterclaim and Third-Party Complaint and to Amend

Caption. Based on the parties having consented to this Court granting an

Order as reflected in the Stipulation, it is hereby:
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ORDERED that a final judgment is now entered as to all claims and
Defendants may now file its application for costs and disbursements, taxed
pursuant to SDCL 15-6-34{d}{1} and any additional recovery, if any, under
SDCL 15-6-54{d)(2);

ORDERED that the caption of the case shall be amended as agmed (o

pursuant o the Stipulation.

7/26/2024 3:07:15 PM
BY THE COURT:

Ei% ;Emlﬁiﬂﬂ Harnett

Circnit Court Judge
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STATE OF SOUTH DAKOTA )
a t]
COUNTY OF MINNEHAHA )

IN CIRCUIT COURT
SECOND JUDICIAL CIRCUIT

TRIGGER ENERGY HOLDINGS,
LLC, a Wyoming Limited Liability
Company, and GULF COAST
INVESTMENTS, LLC, a South
Dakota Limited Liability Company,

Plaintiffs,
V.

KENT STEVENS, as an individual,
an officer, and agent; TCU, LLC, a
Wyoming Limited Liability
Company; TCU HOLDINGS, LLC, a
Wyoming Limited Liability
Company; and BLUEPRINT
ENERGY PARTNERS, LLC, a South
Dakota Limited Liability Company,

Defendants and Third-Party Plaintills,

.

TRIGGER ENERGY, INC., a Wyoming

Corporation, and ALADDIN
CAPITAL, INC., a South Dakota
Corporation,

Third-Party Defendants.

49CIV19-2287

MEMORANDUM DECISION
AND ORDER GRANTING
DEFENDANTS AND THIRD-
PARTY PLAINTIFFS' (SECOND)
MOTION FOR SUMMARY
JUDGMENT

PRELIMINARY STATEMENT

The sbove-captionad Plaintiffs and Third-Party Defendants are hereinafter
referred to as “Plaintiffs.” Similarly, the ahove-captioned Defendants and Third-
Party Plaintiffs are hereinafter referred to as "Defondants.”
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INTRODUCTION

Plaintiffe filed their Complaint alleging numerous claims surrounding a
shareholder buy-out agreement. The parties conducted discovery and Defendants
subsequently moved for summary judgment. This motion was never ruled on, A
trial date and scheduling order was set thereafter, Defendants subseguently moved
for summary judgment a second time,

This matter came on for hearing on January 18, 2024, at the Minnehaha
County Courthouse in Sioux Falls, South Dakota, before this Court pursuant to
Defendant's Second Motion for Summary Judgment. Daniel Brendtro of Hovland,
Rasmus & Brendtre appeared on behalf of Plaintiffs and Matthew McIntosh of
Beardsley Jensen & Lee appeared on behalf of Defendants,

In considering Defendants’ Motion, this Court has considered pre-hearing
briefing, affidavits, statements of disputed and undisputed facts, attached exhibits,
and oral argument. Shortly after the hearing, the Court reached its decision to
grant the Second Motion for Summary Judgment on all counts. The Court notified
the parties by email of its decision and its intention to 1ssue a Memorandum
Decision and Order at a later date.

FACTUAL BACKGROUND

Blueprint Energy Partners, LLC (Blueprint), an oil and natural gas company,
was formed in 2017. Three companies held a 1/3 membership share in Blueprint,
including Trigger Energy Holdings, LLC (Trigger), Gulf Coast Investments, LLC
{Gulf Coast), and TCU Holdings, LLC (TCU Holdings}.

Waylon Geuke (Waylon) was the President, an officer, and director of Trigger.
Secott Keogh {Scott) was the Vies President and 49.9% shareholder in Gulf Coast.
Seatt was also the Viee President and 49.9% shareholder of Aladdin Capital, Inc.
(Aladdin). Kent Stevens (Kent) owned TCU, LLC (TCU) and TCU Holdings.

Aladdin, through Scott, was appointed the Manager of Blueprint. Aladdin
provided funding for operations of Blueprint through equipment leases and a line of
eredit. To account for the day-to-day operations, Kent was named the Operalions
Manager of Blueprint on December 13, 2017,

Kent's career in pipe rentals and inspection dates back to 2014, At the
company he worked for prior, Certus Energy Solutions (Certus), Kent maintained a
supervisory role. Kent’s employment was ultimately terminated in 2017 due to
violating company policy. During his time as a supervisor at Certus, Kent
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developed a team of employees. A number of these employees left Certus to join
Kent at Blueprint, with some gaining high-level management roles. Further, some
of the employees also became equity owners in TCU Holdings.

Shortly after its inception, Blueprint, began experiencing adversity and
delays, stemming, in part, from Kent's disregard of company policies. Scott
expressed concern about this to Kent. Scott had also asserted his concerns of
Blueprint’s difficulty in meeting its debt obligations to Aladdin. This occurred
during one of the monthly meetings the parties had in either Casper, Wyoming or
Sioux Falls. Throughout these meetings, Blueprint's status and future were often a
point of discussion. Kent saw these discussions as unfruitful and found the parties’
communication to be broken. Kent found communication especially difficult when
Scott or Wavlon commented on daily operations while Kent was the one with
experience in the field and the other two were businessmen.

As early as August of 2018, Kent told the others that he did not want to
remain in the partnership. Starting around this time and extending throughout the
negotiations to come, Kent expressed an intent to “blow up” the company if the
other two shareholders did not accept a buyout at his proposed price. Kent further
expressed that he would either take his erew, who he had brought from Certus, with
him, or his crew would leave on their own if Kent was gone, Additionally, Kent
expressed that Blueprint's customers would follow him if he were gone. Kent later
relayed that he spoke with his attorney and concluded that he could break his non-
compete. He had also warned that he could not be sued because the only equity he
obtained was around 520,000 in his home.

Early in the next year, the parties began having serious discussions about
TCU Holdings buving the shares of Gulf Coast and Trigger, when Kent proposed
the idea in an in-person meeting. At this time, around February 2019, the
liahilities of Blueprint amounted to roughly 56 million. A few months after the
serious discussions began, Gulf Coast hired attorney Juhn Mullen (Mullen} of Boyee
Law Firm in Sioux Falls to represent the company in anticipation of a buy-out. *
Mullen's law practice is comprised of over thirty years' experience in business
transactions and business litipation. Sometime within this representation, Mullen
relayed to Kent that Trigger would be acting consistent with the decigsion that Gulf
Coazt would make. Because of this, Gulf Coast took initiative in the buyout
discussions.

1 Plaintiffa inttially contested the discoverability of Mullen's testimony and actions within the
attorney-client relationship. The Court entered a Memorandum Decision on November 20, 2020,
finding that the assertion of economic duress waived attorney-chent privilege, and ordered Plamntiffe
to comply with Defendants’ requests for admissions. Plaintiffs moved the Court to reconsider, and
the Court denied the Motion.
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The negotiations continued into the Summer. Throughout the negotiations of
a potential buyout, Mullen began communicating with TCU's then-counszel,
Wyoming attorney Kyvle Ridgeway (Ridgeway). Mullen proposed to Ridgeway a
“true-up” adjustment on the buyout price. Scott was adamant that the "true-up”
price should still be negotiated. This caleulation accounted for Blueprint's economic
changes from formation to the date of closing and represented the company as
having a much higher value than what Kent's proposed price represented. Scott
believed an EBITDA/EV multiplier # of four was reasonable for the “true-up” price.

Ridgeway held firm to this base price, which represented the value of
Blueprint, and the shares, at the time it was formed, Because Ridgeway would not
consider the “true-up” price, Mullen negotiated consistent with the base price. On
June B, 2019, Mullen and Ridgeway exchanged drafts for Letters of Intent. They
had also spoken on the phone and emailed each other continuing to negotiate the
terms. In this, Mullen proposed to Ridgeway that if some of his other proposals
would be met, then he would continue negotiations without the “true-up” price.

The Letters of Intent were eventually signed. One was signed by Scott, on
hehalf of Gulf Coast and Aladdin, and another by Waylon, on behalf of Trigger.
This took place in Casper, where Scott initially thought the trip would be for the
purpose of negotiating the sale price of the buyout. Seott had full intent to do this
despite warnings from Waylon and Leroy Dickinson, who was associated with
Trigger, that Kent had since been making threats to the parties if they did not
accept the buyout. Waylon and Leroy believed Kent's threats from their beginning,
Scott disregarded these warnings because he did not believe Kent's threats would
be carried through. Scott changed his mind when Ridgeway told Mullen about
Kent's “dynamite option.” Because an attorney relayed the information, Scott began
to believe the likelihood of Kent carrving through with this threat if the buyout did
not happen on the basze price.

Scott weighed his options with Mullen. Multiple options beyond choosing to
sign the agreement were presented by Mullen, ineluding (1) an outright refusal to
sall the shares to Kent; (2} removal of Kent as Manager and trigger a buy-sell under
Kent's Operations Manager Employment Agreement; (3) fire Kent and hire a
replacement crow on Blueprint's site and then sue Kent; or (4) file suit againat Kent
alleging tortious interference. Mullen explained the consequences of each outcome
to Scott, including the likelihood of success of a lawsuit, what jurisdiction the case
would be brought in, and the general effect on the business depending on the option
chosen. Mullen also gave Scott the ability to make an informed decision. He did
not advise him to pick a certain option and stated he would follow whichever path
Scott chose,

*The EBITDA/EV multiple is a financial valuation ratic that measurea a company's returs on
investment (RO Will Kenton, EBITDASEV Multiple: Definition, Example, and Role in Earntngs.
INVESTOREDLA (Mar. 28, 2022}, hitpsiwww_ investopedia com/termafelebitda-ev-multiple.asp.
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Almost two months later, on July 30, 2019, Scott and Waylon agreed to the
buyout. Seott ultimately determined that none of the additional options provided by
Mullen were viable compared to the buyout. Scott wag concerned with the potential
reality of Kent carrving his threats out and how it would negatively impact the
company. For example, Scott found that hiring a replacement crew would be
difficult because he and Waylon had no connections or knowledge on who to look for
or hire. He applied the same reasoning to the loss of customers, in that he and
Waylon would have difficulty finding new clientele based on their lack of experience
and knowledge in the field. Scott alse found the prospect of suing Kent individually
difficult considering his assertions of immunity after discussions with his own
counsel, Additionally, Scott was concerned that if the company was “blown up,”
there would not be a plan for the millions of dollars in liabilities Blueprint had.

Evidencing this agreement on July 30, 2018, Scott and Waylon executed
respective Membership Interest Purchase Apreements on behalf of Gulf Coast and
Trigger., Waylon again agread to sign on behalf of Trigger because he had agreed to
follow the path of Scott and Gulf Coast. Waylon alzo signed the same document in
respect to Trigger Energy, Inc. as a guarantor. On the same day, Scott signed an
Officer's Certificate confirming his authorization to sign the Membership Interest
Purchasze Agreement on behalf of Gulf Coast, Waylon signed the same for Trigger,
On the next day, Gulf Coast and Trigger executed a fourth and final document, the
Funds Flow Memorandum.

Kent obtained funding for the buyout through the Jonah Bank of Wyoming
and the Galles Group for a total amount of $5.5 million. He lined this up before
signing a Letter of Intent, where he intended to purchase the remaining shares of
Blueprint at $2.5 million. August 1, 2023, marked the day that Seott and Waylon
received the buyeut pavment, The payment was $800,000 to each company for a
total of $1.6 million. Aladdin received $3.2 million upon closing. Twenty days later,
Plaintiffs brought the present lawsuit asserting that the agreement was executed
due to, inter alia, Kent's purported economic duress.

[SSUES

The issues presented by the moving parties, Defendants and Third-Party
Plaintiffs, are restated as follows:

{1) Whether Plaintiffs were victims of economic duress requiring reformation of
the Purchase Agreement.

{2) Whether Section 2.03 of the Purchase Agreement bars Plaintiffs’ remaining
claims.
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(3} Whether Defendants breached the Operating Agreament.

(4) Whether Kent breached a fiduciary duty as an officer and shareholder of
Blueprint.

(5) Whether Defendants actions rize to the level of shareholder oppression,
(6) Whether Defendants were unjustly enriched from the Purchase Agreement.

(7) Whether Defendants Tortiously Interfered with the Business Relationship or
Expectancy in Blueprint.

(8) Whether accounting, eosts and fees, and injunctive relief may be declined as a
matter of law.

DECISION
A motion for summary judgment must be granted:

if the pleadings, depositions, answers to interrogatories, and admissions
on file, together with the affidavits, if any, show that there is no genuine
issue as to any material fact and that the moving party is entitled to a
judgment as a matter of law. A summary judgment, interlocutory in
character, may be rendered on the issue of halmlity alone although there
is a genuine 1ssue as to the amount of damages.

SDCL 15-6-56.

When considering a motion for summary judgment, this Court must “view the
evidence most favorably to the nonmoving party and resolve reasonable doubts
aganst the moving party.” State by and through Dep't of Transp. v. Legacy Land
(Cp., 2023 5.D. 58, 1 18, --- N.W.2d ---- {guoting Yankton Cnty. v. MeAllister, 2022
S.D. 37,9 15, 977 N.W.2d 327, 334). “The nonmoeving party . . . must present
specific facts showing that a genuine, material issue for trial exists.” Id. (quoting
Sacred Heart Health Servs., Inc. v. Yankion Criy., 2020 5.D. 64, 4 11, 951 N.W.2d
544, 588). [T he nonmoving party to a summary judgment motion may not sit idly
by where the moving party has established a prima facie case for granting the
motion.” Id. (quoting Kimball Inv. Land, Lid, v. Chmela, 2000 5.D. 6, § 17 n.3, 604
N.W.2d 289, 294 n. 3).

Also, this Court must "credil the evidence offered by . . . the non-moving
party, and any reasonable inferences it supports. To do so otherwise would require

Puge & of 26
APP 008



[the Court] to weigh conflicting evidence — a practice which is, of course,
categorically proseribed for courts considering motions for summary judgment.”
Mullenson v. Markve, 2022 8.D. 57, 9 39, 550 N.W.2d 662, 674.

“[Slummary judgment is not a substitute for trial; a belief that the non-
moving party will not prevail at trial 1s not an appropriate basis for
granting the motion on issues not shown to be a sham, frivolous or
unsubstantiated . . . " Toben v. Jeske, 2006 5.D. 57, 1 16, 718 N.W.2d
32, 87 (citation omitted). “We view all reasonable inferences drawn from
the facts in the light most favorable to the non-moving party.” Luther v,
City of Winner, 2004 5D. 1, 4 6, 674 N.W.2d 339, 343 (citation omitted).

We require those resisting summary judgment to show that they will be
able to place sufficient evidence in the record at trial to support findings
on all the elements on which they have the burden of proof.” Foster-
Naser v. Aurora Cnaty., 2016 8.D. 6, 1 11, §74 N.W.2d 505, 508 (citation
omitted), “A sufficient showing requires that ‘[tjhe party challenging
summary judgment . . . substantiate his allegations with sufficient
probative evidence that would permit a finding in his favor on more than
mere speculation, conjecture, or fantasy.” Nationwide Mut. Ins. Co. v,
Barton Solvents Inc., 2014 8.D. 70, 9 10, 855 N.W.2d 145, 149 (citation
omitted), "Mere speculation and general assertions, without some
concrete evidence, are not enough to avoid summary judgment.” N, Star
Mut. Ins. v. Korzan, 2016 8.D. 97, 1 21, 873 N.W.2d 57, 63.

Godbe v. City of Rapid City, 2022 5.D. 1, 99 20-21, 965 N.W.2d 208, 213,

Defendants’ Motion contemplates that all of Plaintiffs’ claims fail as a matter
of law. As an initial matter, this Court addresses the claim of economic duress.

1.  Whether Plaintiffs Were Victims of Economie Duress Requiring
Reformation of the Purchase Agreement.

Plaintiffs seek to reform the Purchase Agreement based on the doctrine of
sconomic duresz. “Reformation is a ‘remedy in equity by means of
which a written instrument 18 made or construed to express or conform to
the real intention of the parties, when some error or mistake has been commatted.”
Sprang v. Altman, 2009 5.D. 49, § 9, T68 N.W.2d 507, 509 (quoting Enchanted
World Doll Museum v. Buskohl, 398 N.W.2d 149, 152 (8.1, 1986)).

When through fraud or mutual mistake of the parties, or a mistake of
one party which the other at the time knew or suspected. a wntten
contract does not truly express the intention of the parties, it may he
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revised on the application of a party agerieved so as to express that
intention, so far as it can be done without prejudice to rights acquired
by third persons, in good faith and for value.

SDCL 21-11-1.

In seeking reformation, Plaintiffs must "overcome the ‘presumption [ | that
the writing accurately reflects the intent of the parties.” Sprang, 2009 5.D. 49, §
12, 768 N.W.2d at 511 (quoting Enchanted World Doll Museum, 398 N.W.2d at 152.
Plaintiffs must also “prove their ‘cause of action by clear, unequivocal and
convincing evidence™ with the facts viewed most favorably to them. fd. (quoting
Northwestern Nat'l Bank of Sioux Falls v. Brandon, 88 5.D. 453, 4568-50, 221
N.W.2d 12, 15 (1974)).

The South Dakota Supreme Court adopted and applied the doetrine of
economic duress in Dunes Hospitality, LLC v. Country Kitchen International, Inc:

[t]he doctrine of economic duress applies only to special, unusual, or
extraordinary situations in which unjustified coercion is used to induce
a contract . . . under such circumstances that the victim has little choice
but to accede.

2001 5.D. 36, § 19, 623 N.W.2d 484, 489 (citing Newburn v. Dobbs Mobile Bay Inc.,
657 S0.2d 540, 852 (Ala. 1995)).

The test that the Court adopted iz a three-prong, elemental test requiring a
showing of;

(1) an involuntary acceptance of contract terms;
(2) under circumstances which permitted no reasonable alternative; and
{3) that the circumstances were the result of coercive, wrongful act.

Id %19, 623 N.W.2d at 490 (citing Oskey Gasoline & Oul Co., Inc., v. Continental
e, 524 F2d 1281, 1286 (8th Cir. 1976)) (additional citations omitted).

All negotiations inherently involve a certain amount of pressure and
coercion. However, to satisfy the requirements of economic duress “that
pressure must be wrongful and not all pressure is wrongful.” A party's
actions, rather than motive, govern the determination of wrongful and
coercive. A defense of economic necessity cannot be maintained when a
party's actions are lawful, or threats to carry out that which the law
entitles them to do. Factors to be considered for economic duress
include: the age and mental ability, financial condition, business
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expertise, absence of good faith, adequacy of consideration and the
adequacy of & legal remedy of the party seeking relief.

Id. 9 28, 623 N.W.2d at 490 (quoting 25 Am.Jur.2d Duress and Undue Influence § 7
{1956)).

In Dures, the plaintiff brought suit seeking to void a settlement agreement
on a claim of economic duress, fd. 1 5, 623 N.W.2d at 487. The jury found economic
duress, and the circuit court denied the plaintiffs metion for judgment
notwithstanding the verdict. Id. 9 6, 623 N.W.2d at 487. The Supreme Court
ultimately determined that there was insufficient evidence presented at the trial
level to support a verdict of economic duress, [d, § 31, 6238 N.W.2d at 492, Thus,
the Court found that it was error for the circuit court to deny the Defendant's
motion for judgment notwithstanding the verdict, Id,

Qutside of this jurisdiction, the Eighth Cireuit Court of Appeals has applied
Dunes and ruled on a similar situation to this case. In Rasby v. Pullen, the Eighth
Circuit found that the plaintiff failed to make a sufficient showing of economic
duress in selling her shares to another shareholder, 905 F.3d 1087, 1101 (8th Cir,
2018). The plaintiff had considered a buy-out offer substantially below the fair
market value of her interests. Id. at 1100. She and her attorney discussed various
options, including selling her interests to the other shareholder, selling to a third
party, and suing the other shareholder for minority shareholder oppression. fd.
The plaintiff ultimately decided to 22ll her shares, and her attorney then negotiated
the Purchase Agreement with the other shareholder’s attorney. Id,

In Absolute Resolutions Investments, LLC v. Citibank, N.A., the Southern
District of New York applied Dunes to an economie duress claim to a releasze
agreement. 22 Civ. 2079 (VM), 2024 WL 325110 (S.D.N.Y. Jan. 29, 2024). The
court was presented with a motion to dismiss for failure to state a claim under Fed.
R. Civ. Pro. 12(b}6&). 2024 WL 325110, at * 1. The court found that the plaintiff
failed to state a claim of economic duress in its amended complaint because the
plaintiff failed to make a showing under all three Dunes factors, 2024 WL 325110,
at*11-12.

The Western Division of the Federal District Court of South Dakota has
applied Dunes. See Pochat v. State Farm Mutual Automobile Insurance Company,
772 F.Supp.2d 1062, 1068 (W.D.5.D. 2011). In that case, the defendant moved for
summary judpment on plaintiffs’ claim for breach of their insurance contract, bad
faith, and punitive damages. Pochat, 772 F.Supp.2d at 1063, The court granted the
defendant’s motion for summary judgment on the breach of insurance contract
claim because it found that the plaintiff failed to establish a genuine dispute of
material fact as to all three Dunes factors. [d. at 1068,

Page S ol 26
APP 011



A, Whether Plaintiffs Involuntarily Accepted the Terms of the Purchase
Agreement.

To make a showing on the firat element, Plaintiffs must “go beyond the mere
showing of a reluctance to accept and of financial embarrassment.” Dunes, ¥ 20,
623 N.W.2d at 490 (quoting Oskey, 534 F.2d at 1286). The facts, viewed in light
most favorable to the Plaimntiffs, must demonstrate Defendants’ acts produced
economic duress, Id. Further, "it must be proven by evidence that the duress
resulted from the defendant’s wrongful and oppressive conduct and not by plamtiff's
necessities.” Id. (quoting Oskey, 534 F.2d at 1286). "The entering into a contract
with reluctance or even dissatisfaction with its terms because of economic necessity
does not, of itself, constitute economic duress invalidating the contract” Jd,
(quoting Newburn, 657 So0.2d at 852),

The Dunes Court ultimately found that the agreement was entered into
voluntarily. The plaintiff business “consisted of sophisticated members and
investors, and was well ropresented by experienced, competent lawyers. [Its]
decision to enter into this settlement agreement was the result of an informed and
deliberate decision.” Id. 9 32, 623 N.W.2d at 492,

Ruling that the plaintaff failed to establish any element of economic duress
under Nebraska law in Rasby v. Pullen, the Eighth Circuit noted that the plaintaff
failed to “provide evidence that [the buying shareholder's] actions destroyed her free
agency to choose whether to enter into the Unit Purchase Agreement.” 805 F.ad
1097, 1101 (8th Cir. 2018). The Rasby Court found significant that the plaintiff was
“a sophisticated professional, represented by an experienced attorney, who
considered other options before selling her interests to [the shareholder buying her
out] in an agreement that included a broad mutual release of claims.” Jd.

As to this element in Absolute Resolutions Investments, LLC, the court found
that the agreement was entered into voluntarily. 2024 WL 325110, at * 12. The
court rejected the plaintiffs argument that “no party would willingly give up these
rights without adequate consideration” and determined that it was a circular
argument “that demonstrates only that Absolute sees the Release as unreazonable
in hindsight.” [d. The court also recognized that the Amended Complaint in the
case showed that the plaintiff believed the release agreement was an admission and
apology by the defendant and the plaintiff hoped that the defendant would resolve
the issue, Id.

In this case, Plaintiffs were alzo dealing as experienced, successful
businessmen. They were advised by Mullen, an experienced, competent attorney 1n
the fiald of business transactions and businegs litigation. Mullen advised the
parties of different avenues and the consequences of choosing them. Scott was
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given the opportunity to contemplate these optiona. Waylon veluntarily agreed to
follow Scott's decision-making. Scott had initially expressed his desire to Mullen to
negotiate the “true-up” price. He was reluctant to aceept the terms because he
belisved the “true-up” price was a more appropriate and fairer representation of
Blueprint's value. In turn, Wavlon was reluctant to accept the terms because he
and Leroy believed Kent's threats from the outset. However, Gulf Coast and
Trigger together were ultimately reluctant to accept the terms due to the
inadequacy of the additional options provided to them by Mullen, Of these options,
Scott expressed concern for financial embarrassment. He hypothesized financial
ruin if Kent followed through with his threats to “blow up” the company. Scott
noted that millions of dollars in liabilities would be difficult to manage. He also
noted the difficulty in obtaining new customers or employees and the unlikelithood
of success in suing Kent.

These facts viewed in light most favorable to Plaintiffs show that they
accepted the terms of the agreement voluntarily and have thus failed to go beyond
the mere showing of a reluctance to accept and of financial embarrassment.
Plaintiffs were wholly aware of the nature of the negotiation and the terms.
Through this, they knowingly, competently, and voluntarily weighed their options.
A caleulated choice was made to not pursue the other options provided by Mullen
due to the avoidanes of a less-favorable financial outeome, Choosing a less-
favorable outcome purely on financial strategy 18 insufficient to rise to the level of
involuntariness.

Because this Court reaches the conclusion that Plaintiffs voluntarily accepted
the terms of the Purchase Agreement, the elemental test of economic duress fails,
Ewven if the first element is met as a matter of law, the remaining two elements alzso
fail

B. Whether the Circumstances Permitied Plaintiffs wilth No Reasonable
Alternative.

The second requirement is that the circumstances presented no reasonable
alternative to the conduct Plaintiffs agreed to. Dunes, Y 21, 623 N.W.2d at 490
{citing Oskey, 534 F.2d at 1286). "In determining whether a reasonable alternative
1s available, we employ an objective test.” Jd. (quoting Zeilinger v. SOHIO Alaska
Petrolewm Co., 823 P.2d 653, 658 (Ala. 1992)). "Therefore, ‘the outcome depends on
the circumstances of each case™ Id. (guoting Zetlinger, 823 P.2d at 658). "The
availability of a legal reselution is one such circumstance.” Id. (citing Oskey, 534
F.2d at 1286).

Making its conclusion on this prong, the Dunes Court noted that the plaintiff
had two options: (1) the option of terminating their affiliation with the defendant; or

Poge 11 of 26
APP 13



(2) iling suit. Id. 9 32, 623 N.W.2d at 492. The Court also noted that these options
were known to and discussed by the plaintiff, because “several of the members
urged rejection of the setilement agreement and proposed terminating the
management contract and bringing suit” against the defondant. Id. The plaintiff
did exactly that - two months after making the agreement in question, fd. The
Dunes Court ultimately found that these two options were not unreasonable
alternatives. Id.

In Pochat, the Western Division of the District of South Dakota similarly
noted that the plaintiff had another option available, which was declaring an
impasse and initiating litigation. Jfd. at 1063, As in Dunes, the plaintiff in fact
brought suit only after accepting a settlement check. Id. The Pochat Court
concluded that the statements of material fact only permitted one objective inding,
that these were reasonable alternatives available to the plaintaff, Jd.

The Absolute Resolutions Investments Court also found that the second
element was not satishied. 2024 WL 326110, at * 12, The court concluded that the
plaintiff failed to establish “why there would be no reasonable alternative to signing
the Release.” Id. It reasoned that there was "no suggestion that Absolute could not
reasonably and prefitably continue its operations in the absence of a commercial
relationship with Citibank. Moreover, ‘accese to an available legal resolution’ like
litigation effectively precludes Absolute's argument in this respect.” Id. (quoting
Pochat, 772 F. Supp. 2d at 1066).

In accordance with this autherity, this Court finds that Plaintiffs had
reasonable alternatives to entering into the Purchase Agreements. Plaintiffs did
not have “little choice but to accede[.]” but had four, reasenable choices other than
to accede. Dunes, 1 19, 623 N.W.2d at 489 (citing Newburn, 657 So.2d at 852),

First, as mentioned above, Gulfl Coast and Trigger were represented by two
experienced, competent businessmen. Gulf Coast hired Mullen to assist with the
negotiations and te close the deal. Trigger agreed to follow Gulf Coast's deecision-
making, Mullen presented Gulf Coast, and effectively Trigger, with four options: (1)
an outright refusal to sell the shares to Kent; (2) removal of Kent as Manager and
trigger a buy-sell under Kent's Operations Manager Employment Agreement * ; (3)
fire Kent and hire a replacement crew on Blueprint's site and then sue Kent; or (4)
file suit agamst Kent alleging tortious interference,

Option (1) presented Plaintiffs with a scenare of calling Kent's bluff and
waiting for the result. This option may not have been reasonable considering the
parties’ intentions to close the deal and cut ties with each other. Howeover, if

# Mullen testified that because Kent would likely oppose this voute, that thia option would result in
Litigation and an effort to enforce a nop-compete clavse, John Mullen Depo. 49:24-25, 50:1-11.
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Plaintiffs would have pursued this avenue, and Kent followed through with his
threats, Plaintiffs could have imitiated actions that are discussad further below.

Option (2) presented the parties with a foreseeable and realistic outcome.
Mullen specifically advised Gulf Coast that removing Kent as Operations Manager
and triggering a buy-sell agreement would likely result in litigation. Mullen
testified that he advised Gulf Coast that it wasz "possible” for a court, after the
initiation of litigation, to find that the for cause termination was appropriate, and
that the termination justified a buy-sell event. John Mullen Depo. 51:13-24. He
finished by stating to Gulf Coast that a court could then compel Kent's sale of TCU
Holdings' interest and enforee a non-compete agreement. 4 Id. 51.7-10. Mullen
cxplained that 1t was possible that a court would rule in Gulf Coast's favor, but he
also recognized in his testimony that he told Gulf Coast that there is no assurance
that either side would be successful. Id. 51:25, 52:1-7. With this, Mullen
thoroughly explained how option (2) could come to fruition. There is no indieation
that this avenue would be near impossible or so detrimental as to leave Plaintiffs
with little choice but to accede. To Plaintiffs, this option left them with a
reasonahle, foreseeable, and realistic choice other than to accede. Yet, Gulf Coast
informed Mullen that it planned “te close and later sue Kent." Id, 06:7-22,

In reference to the options to sue within options (3) and (4), Plaintiffs were
reluctant to sue because Kent asserted that he was judgment proof. The
availahility to sue alone was sufficient in Dunes, Pochat, and Absolute Resolution
Tnuvestments. None of these cases discussed the adequacy or likelihood of success of
the legal clavms. Classifying the ability to bring suit as a reasonable alternative
carries the greatest weight when a plaintiff later sues for the claim they imtially
had. But this Court recognizes that several Counts in the Complaint were not ripe
until after the Agreement was executed, namely economic duress, breach of
operating agreement, and unjust enrichment/usurpation. However, even when the
plaintiff in Dunes brought later-ripened claims after the execution of the settlement
agresment, i.e., economic duress, the Dunes Court did not give this difference any
weight. 3 It remains true that Plaintiffs had the options, provided by a competent
attorney, to sue Defendants before the additional claims arose.

The inverse of the second element under Duines only requires one reasonable
alternative for the element to fail. Under Dunes, the option to cut ties with Kent
and TCU Heldings and availability to sue them were reasonable alternatives to
entering into the Purchase Agreement. Plaintiffs’ argument as to the second
element therefore fails because they had least two reasonable alternatives.

 Moreover, Plaintiffs never argued in their pleadings that suing TCU Haldings was an unreasonable
alternative, considering Kent was the agent of both companies,

% In Dunes, the eriginal option for suit arose out of concerns of the management agreement with the

defendant. 2001 S.1. 36, 7 2. 623 N.W.2d at 487, The plaintiff subsequently sued for economic
durees in the execution of the settlement on the management agreement isaue. Id.
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Because it 18 found that Plaintiffs voluntarily accepted the terms of the
Purchase Agreement and that there were reasonable alternatives, the elemental
test of economice duress fails, Even if the first two elements of the economic duress
doctrine are met as a matter of law, the remaining element fails.

C. Whether the Circumstances were the Result of Coercive and Wrongjful
Acts,

Finally, Plaintiffs must show that Defendants’ conduct was coercive and
wrongful, and that there was a causal link between the conduct and the
circumstances creating economic duress. Dunes, § 22, 623 N W.2d at 490 (citing
Oskey, 534 F.2d at 1286). Coercive and wrongful acts may include but are not
limited to criminal or tortious conduct. Id. (citing Oskey, 534 F.2d at 1286).
However, “[a] claim of economic duress cannot be based upon a claim that one has
been the victim of a hard bargain." Id. (citing Newburn, 657 S0.2d at 852). "The
party asserting economic duress must establish they were the victim of unlawful or
unconscionable pressure.” Id, (citing Newburn, 657 So.2d at 852).

Plaintiffs distinguish Dunes, noting several differences in the facts that
support their conclusion that Kent acted coercively and wrongfully, They note that
in Dunes, there was no threat to take customers and employvees, Dunes did not have
a "blow up” form of threat, and Dhunes did not have a fiduciary or officer making
threats and the implications that stem from that.

By way of example, the Pochat Court found that the plaintiff failed to make a
showing as to the third prong because the full insurance coverage limit was paid
toward her medical expenses, and the insurance company promptly responded to
her settlement demands and her claim was resolved in a timely manner. Pochat,
772 F.Bupp.2d at 1068. Additionally, in Absolute Resolutions Investments, the
Southern District of New York in applyving Dines found that the defendant's “mere
implication that it would discontinue its business dealings with [the plaintiff]
absent a limitation of llability 18 not plausibly unlawful or uneonseionable,
especially when [the plaintiff] is a sophisticated party experienced in high-value,
complex commercial negotiations.” 2024 WL 325110, at * 12. Finally, the Kasby
Court found that the third element was not met, reasoning that:

[i]t was neither unfair nor inequitable for [the defendant] to seek to
purchase the interest of a minority shareholder who was no longer
actively involved in the enterprize. He offered a substantial sum for
shares that Rasby acquired without a cash investment, he disclozed the
ealeulations his advizor used in valuing Rasby's interest, and he invited
her to consult her own valuation expert. The valuation of small minority
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interests 1in six different entities is likely to lead to differences of opinion.
For litigation purposes, Rasby makes the unlikely assertion that she
was paid only twenty percent of her interests' fair value. Far more
eredible is the testimony of Wells, her attorney in the negotiations, that
the ultimate price [the defendant] paid was not unconscionahble.

905 F.3d at 1102.

In this case, this Court 15 unconvineed that Plaintiffs were subject to coercive
and wrongful acts, The facts viewed most favorably to the Plaintiffs show only that
they were victims of a hard bargain. Nothing in these facts demonstrate that Kent's
actions were both coercive and wrongful.

Ultimately, Kent's threats were “to carry out that which the law entitles
[him] to do.” Dunes, § 23, 623 N.W.2d at 490 (guoting 25 Am.Jur 2d Duress and
Undue Influence § 7 (1996)). Kent had the right to leave his position as Operations
Manager. He had the authority to initiate the selling of his companies’ shares.
Alzo, he had the authority to request a buy-out. Aside from Kent, his crew in turn
had the right to leave their positions. The customers of Blueprint could have turned
elsewhere for business, or posaibly followed Kent, On the other hand, while Kent
and his aitorney characterized his potential actions in a negative light, the potential
actionz were nevertheless foreseeable and realistic to Plaintiffs. They had the
authority to terminate his employment for cause and trigger a buy-sell agreement.
Plaintiffs could similarly terminate the crew members’ emplovment for cause,
Plaintiffs contemplated a non-compete clause in the Operating Agreement, They
also had the authority to request a buy-out. While the parties view the alternative
avenues in different lights, the processes in which they occur do not change the
outcomes.,

This Court cannot find that foreseeable and realistic outcomes, framed as
threats by the opposing party, are unreasonable merely because the opposing party
is using those avenues as ammunition when negotiating. Kent's threats had
character of coerciveness, considering the portrayal of his intentions and the gravity
of the consequences associated with them. These threats, if they had come to
fruition, would have produced additional hurdles or legal action in themselves, but
Kent did not present the Plaintiffs with such an ultimatum that rose to the level of
wrongfulness.

Plaintiffs’ central argument is that the conduct was wrongful becauss of
Kent's status as a fiduciary and that he framed his potential exit as all the above
seanarios occurring at once. While it is true that he did so, Plaintiffs’ own conduct
in the negotiating process dilutes the strength of their claims. It is noteworthy that
Plaintiffs nevertheless sought advice from counsel, weighed their options without
any swaving of opinion by Mullen, and decided to acquiesce to Kent's price term if
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other provisions were met. The facts present hallmarks of a traditional, "hardball”
negotiating session. Plaintiffa fell victim to a hard bargain merely because they
were reluctant to pursue their other options based on economic strategy.

Plaintiffs have thus failed to show that they were victims of economic duress
as a matter of law. Conseguently, they are bound to the Agreement and not entitled
to reformation because the agreement wag entered into voluntanly with a meeting
of the minds. There is no genuine issue of material fact as to the claim of economic
duress, and Defendants are entitled to a judgment - the enforcement of a valid
purchase agreement — as a matter of law. SDCL 15-6-56.

2. Whether Section 2.03 of the Membership Purchase Agreements Bars
Plaintiffs’ Remaining Claims.

After finding that economie duress was not present ag a matter of law, the
Eighth Circuit in Rasby found that because the mutual release of the purchase
agreement was not rendered by fraudulent inducement, it was enforceable and thus
barred the plaintiffs additional claims of breach of fiduciary duty and deprivation of
4 corporate opportunity, 905 F.3d at 1102-1103. Here, the parties presented
argument as to the indemnity and warranty provisions in the written agreements.
Accepting Raosby as persuasive authority because Dunes was not presented with this
step, this Court next considers whether these provisions released Defendants of
liability as to bar Plaintiffs’ remaining claims in the Complaint.

Section 2.03 of the Purchase Apreement provides:

Legal Proceedings. There iz no claam, action, suit, proceeding or
governmental investigation ("Action”) of any nature pending or, to
Seller's knowledge, threatened against or by Seller {a) relating to or
affecting the Membership Interests; or (b) that challenges or seeks to
prevent, enjoin o otherwise delay the transactions contemplated by this
Agreement. No event has occurred or circumstances exist that may give
rise to, or serve as a basis for, any such Action.

The sentence at izsue is the last sentence, which Plaintiffs argue is not sufficiently
explicit or express enough to release Defendants from liability.

“Releases are contractual apreements.” Fenske Media Corp. v. Banta Corp.,
2004 §.D. 23, 1 8, 676 N.W.2d 390 (citing Parkhurst v. Burkel, 1996 5.D. 19, 1 12,
544 N.W.2d 210, 212). Contract interpretation is a question of law. Id. (citing Auto
Choner Ins. Co. v. Enterprise Rent-A-Car Co.-Midwest, 2003 5.D. 52, § 7, 663 N.W.2d
208, 209-2100. "It is well settled that in interpreting a contract, we rely on the
language of the contract to ascertain the intent of the parties.” Carstensen
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Contracting, Inc. v. Mid-Dakoia Rural Water Sys., Inc., 2002 5.D. 136, ¥ 8, 653
N.W.2d 875, 877, "Where possible, we must give meaning to all the provisions af a
contract.” Id. (citing Carstensen Contracting, Inc., 2002 5.D. 136, § 8, 653 N.'W.2d
at 877).

The doctrine of warver 1s applicable where one 1n possession of any right,
whether conferred by law or by contract, and with full knowledge of the
material facts, does or forbears the doing of something inconsistent with
the exercize of the right. To support the defense of waiver, there must
be a showing of a clear, unequivocal and decisive act or acts showing an
intention to relinquish the existing right.

Action Mechanical, [nc. u. Deadwood Hustoree Preservoation Com'n, 2002 5.10. 121, ¥
18, 652 N.W.2d 742, 749 (quoting Norwest Bank South Dakota v, Venners, 440
N.W.2d 774, 775 (S.D. 1989)).

Both parties’ arguments rely on the initial determination of economic duress,
Plaintiffs argue that this clause, which would allow for a party’s own wrongdoing, 1s
void as a matter of public policy. Defendants argue that economic duress was not
present, the Purchase Agreements are valid and enforceable, thus the release
properly bars Plaintiffs’ remaining claims,

Because this Court has previously found that the Purchase Apreements are
valid and enforceable because no economic duress occurred, Section 2.03 on its face
iz not unfair or invalid. See Flyan v. Lockhart, 526 N.W.2d 743, 746 (S.D. 1995)
{quoting Johnson v. Rapd City Softball Ass'n, 514 NW . 2d 693, 697 (5.D. 1994))
{“A release is not fairly made and iz invalid if the nature of the instrument was
misrepresented or there was other fraudulent or overreaching conduct.™).

The plain language of Section 2.03 supports a waiver of Plaintiffs’ right to
sue. The Section recogmizes the possession of a right to bring an “Action,” which
includes “zuit” a= an example. The last sentence of Section 2.03 contemplates the
parties mutual understanding that no event or circumstance is present that "may
give rise to, or serve as a basis for” swif. Mullen contemplated this release and
advised Gulf Coast (and effectively Trigger) of it, John Mullen Depo. 37:6-24. This
language clearly and unambiguously exhibits Plaintiffs’ recognition and agreement
that nothing was present at the time of formation that would give rise or serve as a
bazis to sua. This of course contemplates Plaintills’ remaiming claims, as they all
are alleged to have occurred before or during formation of the Purchase Agreement.
This recognition by Plaintiffs is an act contrary to the exercise of the right to bring
suit. Because economic duress is not present, and there are no other claims
regarding the invalidity of the contract, this Section serves to waive Plaintiffs’ right
to sue TCU Holdings and TCU, LLC,
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Plaintiffs argue that Kent is not abeolved from lability “without an express
provision or express intent” within Section 2.03. Jennings v. Rapmd City Reg'l
Hosp., Ine., 2011 8.D. 50, § 12, 802 N.W 24 918, 923. This Court’s conclusion,
however, is supported by the general notion that “[clompelling policy reasons
support releases under the Uniform Contribution Among Joint Tortfeasors Act
{(SDCL 15-8-11 to 15-8-22):

The defendant who originally procures the release gains nothing if the
plaintiff can sue other joint or concurrent tortfeasors. In such a case, the
original defendant 1s left open to claims for contribution andlor
indemnity and may wind up having to litigate the case anyway.

Flynn, 526 N.W .2d at 746 {quoting Douglas v, United Siales Tobaceo Co., 670 F.2d
791, 794 (Bth Cir. 1982)).

Plaintiffs have further failed to establish a basis for peracnal liability or
established facts in genuine dispute that support piercing the corporate veil. They
recognized in briefing that Kent did not execute the Purchase Agreements in his
individual capacity. The South Dakota Supreme Court has adopted a six-factor test
for determining when to pierce the corporate veil:

Thers are six factors to consider when determining whether equity
demands a disregard of the corporate entity: “(1) undercapitalization; (2)
failure to obzerve corporate formalities; (3) absence of corporate records;
{(4) payment by the corporation of individual obligations; (5) fraudulent
misrepresentation by corporate directors; and {6) use of the corporation
te promote fraud, injustice or illegality.

The six factors can be grouped into two separate prongs: the 'separate
eorporate identity’ prong and the “fraud or inequifable consequences’
prong. If the four factors under the 'separate corporate identity’ prong
are present in sufficient number andlor degree, then this Court will
consider the two factors under the ‘fraud or inequitable consequences’

prong.

Paul v. Bathurst, 2023 S.D. 56, 7 21, 997 N.W.2d 644, 652-53 (quoting Brevet Int],
Inc. v. Great Plains Luggage Co., 2000 8.D. 5, § 26, 604 N.W.2d 268, 274).

Here, there are no facts viewed most favorably to the Plaintiffs that an
equitable demand to disregard TCU Holdings as a corporate entity, Even if TCU
Holdings were to be considered the alter ego of Kent, the Court's previous
conclusion that the Purchase Agreements are vahd and enforceable show that Kent
did not use TCU Holdings to promote fraud, injustice, or illegality.
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Thus, Plaintiffs have contractually agreed to not sue Kent, TCU, LLC, and
TCU Holdings. Even if Section 2.03 does not waive Plaintiffs’ right to sue,
Plaintiffs' remaining claims nevertheless fail as a matter of law,

3.  Whether Defendants Breached the Operating Agreement.

In this Count, Plaintiffs alleged that Defendants breached the original
operating agreement of Blueprint because TCU Holdings did not allow Gulf Coast
and Trigger their voluntary transfer of units either via a right of first refusal or a
mandatory buy-sell procees. Section 9.3 of the Operating Agreement allowed for
“aubatitute members” to be brought into Blueprint “upon the terms and conditions
set forth in Articles 14.3 and 14.5." Article 14.1 provided that "no Member may
transfer all or any part of its . . . Interest . . . unless the Transfer is . . .
Accomplished under the terms and conditions set forth in Article 14.2, 14.3, or
14.4[.]" The Agreement further outlines a process for “voluntary transfer of units”
via a right of first refusal in Article 14.2; or a mandatory buy-sell process for certain
events under 14.3.

As an initial determination, this Court has previously found that economic
duress is not present. The Purchase Agreements are therefore valid and
enforceable, Within this determination, the Court found that Plaintiffs voluntanly
entered into the Agreement. The parties agreed that the sale was in compliance
with the Operating Agreement. Membership Purchase Agreements, p. 3, Section
2.02. The Purchase Agreement clearly and unequivocally contemplates no breach of
the Operating Agreement. Plaintiffs cannot supersede the terms of a valid contract
purely praying for a more ideal outcome. Plaintiffs’ claim thus fails as a matter of
law,

Even if the contract was reformable or unenforceable due to duress, Plaintiffs
ratified the Purchase Agreements which defeats their claim of breach of the
Operating Agreement. “A contract is ratified when ‘an act by which an otherwise
voldable and, as a result, invalid contract is conformed, and thereby made vahd and
enforceable.”” Ziegler Furniture and Funeral Home, Ine. v. Cicmanee, 2006 5.1). 6, 1
31, 709 N.W.2d 350, 358 (quoting 17TA CJS Contracts § 138 (1998)).

“Ratification can either be ‘express or implied by conduct.™ Id. (guoting Bank of
Hoven v. Rausch, 382 N.W.2d 39, 41 (5.D.1986)). “In addition, failure of a party to
dizaffirm a contract over a period of time may, by itself, ripen into a ratification,
eapecially if rescizsion will regult in prejudice to the other party” Id. (quoting First
State Bank of Sinai v. Hyland, 399 N.W.2d 894, 898 (5.D.1987)).

Plaintiffs ratified the Purchase Agreement by executing the agreement and
accepting their respective payments of $500,000 and depositing the checks. This
Court finds it “impossible to boelieve” that Plaintiffs accepted and deposited the
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checks “without, in [their] own mind|[s]," having mutually assented to the Purchase
Agreements and manifested an intent to effectuate its terms. See First State Bank
of Sinaei v. Hyland, 399 N.W.2d 884, 8986 (5.D. 1987). Aladdin, which received
$3,280,160.94 as part of the transaction, continued to factor invoices until all debt
obligations were paid off. Aladdin also released several liens and UCC filings in
compliance with the Purchase Agreement. Aladdin, which is Scott’s other company,
acted on the exact concerns Scott possessed in arguing that Kent's threats would
have subjected Aladdin to i1ts debt obligations. In essence, Plaintiffs and Aladdin
manifested a willingness to go on with the contract, and by virtue Gulf Coast and
Trigger acquiesced to Aladdin continuing to effectuate Plaintiffs' concerns that
arose out of negotiations of the contract. As a result, this claim fails as a matter of
Law.

4. Whether Kent Breached a Fiduciary Duty as an Officer and
Shareholder of Blueprint.

The existence of a fiduciary duty and the scope of such duty are questions of
law. Mueller v. Cedar Shore Resort, Inc., 2002 5.0, 38, 1 11, 643 N.W.24 b, 62
(citing Landstrom v. Shaver, 1997 §.D_ 25, 9 84, 561 NNW.2d 1, 18). Whether there
has been a breach of a fiduciary duty is a fact question determined by the circuit
court at summary judgment. [d. (citing Hayes v. N. Hills General Hosp., 1599 5.D.
28, 1 57, 590 N.W.2d 243, 253).

“Generally, corporation law states that, while directors owe a fiduciary duty
to the corporation, shareholders do not owe a fiduciary duty to either the
carporation or their fellow shareholders.” Mueller, 2002 5.1, 38, 9 26, 643 N.W.2d at
66 (citing Robert W, Hamilton, Business Organizations: Unincorporated Businesses
and Closely Held Corporations § 8.35 (1996)). "This standard is different, however,
for close corporations. ‘[Ijn almost every state, majority, dominant, or controlling
shareholders, or a group of shareholders acting together to exercise effective control,
are held to owe a fiduciary duty to minority shareholders.” Id. {(quoting Hayes v. N.
Hills General Hosp., 1999 5.D, 28, v 52, 590 N.W .2d 243, 263). “This fiduciary duty
is characterized by a high degree of diligence and due care, as well as the exercise of
utmost good faith and fair deahing.” Id, {citing Landstrom, 1987 5.D. 25, Y 84, 561
N.W.2d at 18; Case v. Murdock, 488 N.W.2d 885, 885-00 (S.D. 1992); Mobridge
Cmiy. Indus., Inc. v. Toure, Lid., 273 N.W.2d 128, 133 (5.D. 1978)).

“Hallmark behavior” of breaches of fiduciary duties "includes the failure to
disclose information, director or shareholder self-dealing, making fraudulent
misrepresentations regarding past or future events, and surreptitions conduct or
communications.” Id. § 29 643 N.W.24 at 67 {(quoting Hayes, 1999 5.D. 28 at 1 57,
590 N.W.2d at 253) (additional citations omitted).
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In this case, the facts viewed in light most favorable to Plaintiffs support a
conclusion as a matter of law that Kent did not breach a fiduciary duty. Kent did
not fail to disclose information. In fact, he was rather candid and open about his
intentions with the future of the company. The facts further do not support a
conclusion that Kent was self-dealing, because he was intending on and acting on
obtaining outside funds to buy out Gulf Coast’s and Trigger’s shares. Kent also did
not fraudulently misrepresent past or future events, again because he was candid
and fortheoming throughout the negotiations. For the same reason, the facts do not
show that Kent was acting surreptitiously.

The facts viewed in Plaintiffs’ favor also do not support a breach of duty of
lovalty because Kent's actions are inapplicable to the governing statute, SDCL 47-
34A-409(b). In a similar vein, Count 6 of the Complaint asserts an usurpation of a
business opportunity, The doctrine of corporate opportunity "holds that one who
vecupies a fiduciary relationship to a corporation may not acquire, in opposition to
the corporation, property in which the corporation has an interest or tangible
property.” Case v. Murdeck, 488 N.W 2d 8§35, 800 (5.D. 1992).

If the doctrine of business opportunity is to possess any vitality, the
corporation or association muet be given the opportunity to decide, upon
full disclosure of the pertinent facts, whether it wishes to enter into
a business that 15 reasonably incident to its present or perspective
operations. Since a diroctor is under a duty to inform the corporation of
the full circumstances of the transaction, mere disclosure of the
transaction, without revealing the surrounding circumstances, 13 not
sufficient, and it has been held that the faillure to make complete
disclosure constitutes constructive fraud, thereby tolling the statute of
limitations.

Case, 458 N.W.2d at 890 (quoting 3 Fletcher Cye. of Corp., § 861.1 p. 288 (1986)).

An exception to thiz general rule is that “[a] fiduciary of the corporation is
allowed to take a business opportunity once the corporation has properly rejected
the opportunity or if it is not in a position to take it." Id. (quoting Fletcher at § 862},
The South Dakota Supreme Court discussed limitations and conditions to this
exception in Case v. Murdock, but those are not applicable to thess facts.

Here, the facts viewed most favorably to Plaintiffs do not support a cause of
action under the doctrine of corporate opportunity. Plainfiffs entered into this
agreement voluntarily. The Purchaze Agreements are valid and enforceable, Their
claim that a corporate opportunity to have their shares bought at a market rate,
Complaint, p. 12, 19 69-70, fails as a matter of law because they contracted for a
different price. In other words, Plamntiffs were “given the opportunity to decide,
upon full disclosure of the pertinent facts,” what price they were to sell their shares.
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Case, 488 N.W.2d at 890 (quoting Fletcher at § 861.1). There iz also a strong
argument that the doctrine does not apply to this case, considering the shareholders
of Blueprint were contracting among themselves to restructure ownership. The
parties were never considering an outside buginess opportunity. As an additional
conelusion, Plaintiffs would therefore would not be entitled to punitive damages.
See Longwell v. Custom Benefit Programs Midwest, Inc., 2001 5.D. 60, § 27, 627
N.W.2d 396, 400 (citing Grynberg v. Citation Oil & Gas Corp., 1997 3.D. 121, § 15,
573 N.W.2d 493, 500) (“Usurpation of corporate opportunity and conversion are
independent torta for which South Dakota law allows punitive damages.”).

Defendants have alzo not been alleged to have self-dealt, or otherwise
competed with the company. Kent's conduct was not ripe and consisted only of
prospective intentions. The Agreements certainly did not create self-dealing or
competition with the company, as TCU Holdings was paying millions of dollars to
obtain ownership of Blueprint. No competition was present because Kent did not
act on his threats and TCU Holdings was a one-third owner of Blueprint.

As to a breach of a duty of care, “[a] member's duty of care to a member-
managed company and its other members in the conduct of and winding up of the
company's buziness is limited to refraining from engaging in grossly negligent or
reckless conduet, intentional misconduct, or a knowing vielation of law.” SDCL 47-
84A-409(c); Mach v. Connors, 2022 5.D. 48, ¥ 26, 979 N.W.2d 161, 170 (discussing
breach of the duty of care). Kent's conduct was not grossly negligent or reckless,
He also did not commit intentional misconduct or a knowing violation of law. This
is because he simply engaged in hard bargaiming to execute the buyout. He was
entitled to request a buy out, to initiate the sale of TCU Holdings' interest, and to
leave his employment as Operations Manager. The employees were entitled to
leave the company. The customers were entitled to seek business elsewhere.
Plaintiffs voluntarily and knowingly agreed to the Purchase Agreements.

Finally, Kent exhibited a “high degree of diligence and due care, as well as
the exercise of utmost good faith and fair dealing.” Mueller, 2002 5.D. 38, ¥ 26, 643
N.W.2d at 66. As noted in the economic duress portion of this Decizion, Kent's
actions had a character of coerciveness, but his objective actions support the
conelusion that he did not breach these duties. Both sides of the negotiation were
represented by attorneys (or, in Trigger's case, voluntarily following Gulf Coast’s
decisions based off attorney assistance). The parties negotiated and contracted for
the sale of Plaintiffs’ shares, which produced valid and enforceable Purchase
Apreements. The price was based on a quantitative, objective, and referenceable
figure that Plaintiffs voluntarily assented to.

The resulting conclusion 15 that Kent cannot be found, as a matter of law, to
have breached a fiduciary duty as an officer or shareholder of Blueprint.

Page 22 of 26
APP 024



5. Whether TCU Holdings' Actions Rise to the Level of Shareholder
Oppression,

Determining whether conduct arises to shareholder oppression is a question
of law. Mueller, 2002 S.1). 38, ¥ 14, n. 2, 643 N.W.2d at 62, n. 2 (citing
Landstrom, 1997 5.D. 25, 1 37, 561 N.W.2d at 7). The South Dakota Supreme
Court has analyzed shareholder oppression “by considering oppressive actions to
refer to conduct that substantially defeats the ‘reasonable expectations’ held by
minority shareholders in committing their capital to the particular
enterprise.” Mueller, 2002 5.D. 38, Y 13, 643 N.W 2d at 62 (quoting
Landstrom, 1997 8.D. 25, 9 38, 561 N.W.2d at 8).

If this Court determines that the minority shareholders’ expectations are
reazonable:

A court considering a petition alleging coppressive conduct must
investigate what the majority shareholders knew, or should have
known, to be the petitioner's expectations in entering the particular
enterprise. Majority conduct should not be deemed oppressive simply
because the petitioner's subjective hopes and desires in joining the
venture are not fulfilled. Disappointment alone should not necessarily
he equated with oppression,

Id, {(quoting Landstrom, 1997 $.D. 25, 4 38, 661 N.W.2d at 8).

"Reasonable expectations are to be analyzed in light of the entire history of
the parties' relationship, and include expectations such as participation
management of corporate affairs.” Id. 1 14, 643 N.W.2d at 62 (quoting Lorguwell v,
Custom Benefit Programs Midwest, Inc., 2001 5.D. 60, 9] 19, 627 N.W.2d 396, 399).
“The determination of whether a stockholder's expectations are reasonable,
however, must include a balancing test. The court weighs the minority
shareholder's expectations against the ‘corporation's ability to exercise its business
judgment and run its business efficiently.”™ Id. (quoting Longwell, 2001 5.D. 60, ¥
19, 627 N.W.2d at 399). “There is a presumption that directors will make decizions
‘on an informed basis, in good faith, and in the honest belief that the action taken
was in the best interests of the company.” Id. (guoting Whalen v. Connelly, 593
N.W.2d 147, 154 (Iowa 1939)). "Even in the context of a close corporation, where
the directors may have substantial personal interests, courts are loathe to second
guess the business decisions of the directors.” Id. (quoting Robert W.

Hamilton, Business Organizations: Unincorporated Businesses and Closely Held
Corporations § 9,41 (1996)). "Oppression will only arise where the minority
shareholder's expectations were ‘both reasonable under the circumstances and were
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central to the decision to join the venture.” Id. (quoting Longwell, 2001 5.1 60, §
19, 627 N.W.2d at 399).

The facts viewed most favorably to Plaintiffs do not support a legal conclusion
of shareholder oppression. TCU Holdings was a minority shareholder and Plaintiffs
acting in tandem were majority sharcholders. The parties mutually agreed to part
ways. The parties entered into the agreement voluntarily. Because no economic
duress was present, the Purchase Agreements are valid and enforceable. The only
relevant expectation that Gulf Coast and Trigger would have had is the “true-up”
price. Kent was aware of thas expectation but held firm, mvoking his negotiating
tactics, Gulf Coast and Trigger weighed their options and voluntarily agreed to
Kent's price term if other provisions were met, Plaintiffs were merely disappointed
in the outcome of the Agreements, Defendants’ conduct did not defeat any
reasonable expectations that Gulf Coast and Trigger may have had.

6. Whether Defendants were Unjustly Enriched from the Purchase
Agreement.

“Unjust enrichment contemplates an involuntary or nonconsensual
transfer, unjustly enriching one party. The equitable remedy of restitution is
imposed because the transfer lacks an adequate legal basis." Johnson v. Larson,
2010 S.D. 20, 9§ 8. 779 N.W.2d 412, 416. "When there 1s a valid and enforceable
contract, however, liability for compensation or other resolution of the breach is
fixed exclusively by the contract.” Id. ¥ 9, 779 N.W.2d at 416 (citations omitted).
“[Tthe equitable remedy of unjust enrichment is unwarranted when the rights of the
parties are controlled by an express contract.” Id. § 8, 779 N.W.2d at 416 {aiting
Bureh v. Bricker, 2006 8.1, 101, 1 18, 724 N.W.2d 604, 609-10). Thus, the “initial
guestion . . . 18 ‘whether, as a matter of law, [a party can] seek the equitable remedy
of unjust enrichment when [there is] available to them an adequate remedy at law’
for the same alleged wrongdoing." Mach v. Connors, 2022 S.D. 48, Y 35 n. 5, 979
N.W.2d at 172 n. 5 (alterations original) (quoting Poweltzk v. Pmweelizki, 2021 5.D.
52, 1 40, 964 N.W.2d 756, T69).

This Court has found that economic duress is not present, and the Purchase
Agreements are valid and enforceable. It has also found that the parties have
entered into the Purchase Agreements voluntarily. There is no wrongdoing.
Further, Section 2.03 explicitly limits liability. The language of the Purchase
Agreements is operative. The eguitable remedy of unjust enrichment does not
apply. Thiz Count in the Complaint fails as a matter of law.

7. Whether Defendants Tortiously Interfered with the Business
Relationship or Expectancy in Blueprint.
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“In general, the tort of intentional interference with contractual relations
serves as a remedy for contracting parties against mierference from outside
intermeddlers.” Gruhlke v. Sioux Empire Federal Credit Union, Inc., 2008 5.D. 83,
17, ThE N.W.2d 399, 404. "To prevail on a claim of tortious interference, ‘there
must be a ‘triangle’—a plaintiff, an identifiable third party who wished to deal with
the plaintiff, and the defendant who interfered with' the contractual relations.” Id.
(quoting Mueller, 2002 S.D. 38, 1 38, 643 N.W.2d at 58). “South Dakota has long
recognized this tort.” Id. (citing Lien v. Nw. Eng'g Co., 73 5.D. B4, 88, 39 N.W 2d
483, 485 (1949)). “Without the protection of the third-party element of the tort,
virtually every supervisory decision affecting employment status would be subject
to judicial challenge through the Trojan herse of the intentional interference tort.”
Id 9 13, 756 N.W.2d at 406 (quoting John Alan Doran, [t Takes Three to Tango:
Arizona’s Intentional Interference with Contract Tort and fndividual Supervisor
Liability in the Employment Setting, 35 ArizStLJ 477, 508 (Summer 2003)).

"A corporate entity cannot contractually interfere with itself.” Id. “[W]hen
an employes is acting within the scope of the employvec's employment, and the
employer, as a result, breaches a contract with another party, that employee 15 not a
third party for the tort of intentional interference with economie relations.” Id. ¥
13, 756 N.W_2d 406-07 (quoting McGanty v Steudenrgus, 321 Or. 532, 901 P.2d
841, 846 (1995). “[A] corporate director cannot be held personally hable under this
cause of action for conduct taken under a contract entered into by the corporation
because the director can only act in the director's official capacity on behall of the
corporation.” Landstrom, 1997 5.D, 25,9 76, 561 N.W.2d at 16 (citing Nelson v.
WEB Water Development Asa'n, Inc., 507 N.W.2d 691 (8.D. 1993)). “[Tlo hold
otherwise would make the director liable for interfering with a business expectancy
batween a plaintiff and a director with no identifiable third party.” Id. {citing
Nelson, 507 N.W.2d at T00).

The element that is missing in this case 15 an identifiable third-party. Kent
was the Operations Manager in his employee capacity. Kent negotiated the buyout
as an agent of TCU Holdings, Kent cannot be an identifiable third party because he
was not wishing to deal with Plaintiffs in his individual capacity, and TCU Holdings
would not have interfered with that hypothetical wish, TCU Holdings was a one-
third shareholder in the company. 1t cannot be both the third party and the
defendant. Blueprint cannot have intermeddled with itself and tortiously interfered
with its own ownership interests in a restructuring of its ownership. See
Complaint, p. 10, 9% 52-55. This claim fails as a matter of law.

8. Whether accounting, costs and fees, and injunctive relielf may be
declined as a matter of law.
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As a final matter, Counts 7-9 of the Complaint, listed as Accounting, Costs
and Attorneys' Fees, and Injunctive Relief, are all rendered moot for the foregoing
rEEsons,

CONCLUSION

Defendants’ Motion for Summary Judgment is granted because none of the
elements of economic duress are met as a matter of law. Because economic durees
was not present, the Purchase Agreements are valid, operative, and enforceable
contracts. Within the Purchase Agreements, they both obtain releases of liability,
which bars Plaintiffs’ remaining claims. Even if the releases of lability do not bar
Plaintiffs’ claims, the claims nevertheless fail as a matter of law,

OEDER

Based upon the foregoimg Memorandum Decigion, I'T IS HEREBY ORDERED
that Defendants’ and Third-Party Plaintiffs' (Second) Motion for Summary J udgment
i8 GRANTED in full. This Order specifically incorporates the Court's Memorandum
Decision into this Order,

Dated this T day of June, 2024,

ATTEST:
ANGELIA M, GRIES,
Clerk of Courts

UL ‘
| JUN 07 2024
Minnehaha County, 5.D.
Clerk Circult Courlp, -0 26 of 24
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STATE OF 80LUTH DAKOTA } [N CIRCUIT COURT
COUNTY OF MINNEHAHA ) SECOND JUDICIAL CIRCUIT

TRIGGEE ENEEGY
HOLDINGS, LLC, a Wyvoming
Limited Liability Company,

i
GULF COAST INVESTMENTS,
LLC, a South Dakota limited
liability company,

40CIV19-002287

FlaintifTs,
V5.

RENT STEVENS, as an
individual, an officer, and
agent; TCU, LLC, a Wyoming
Limited liability company;
TCU HOLDINGS, LLC, a

)

)

)

)

)

)

)

!

)

!

!

|

:

| DEFENDANTS AND THIRD-PARTY

i
Wyoming limited liabdlity |

)

)

)

)

)

|

)

)

)

)

)

)
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!

)

PLAINTIFFS' SECOND STATEMENT
OF UNDISPUTED MATERIAL FACTS

company; and BLUEPEINT
ENERGY PARTNERS, LLC, a
South Dakota Hmited lability
COIN PRIy,

Defendants and Third-
Party Plaintiffs.

W,

TRIGGER ENERGY, INC., a
Wyoming corporation,

f

ALADDIN CAPITAL INC., a

South Dakota Corporation.

Thiml-Party Defendants.

Defendants and Third-Party Plaintiffs, by and through their undersigned

attorney of record, pursuant to the provisions of SDCL 15-6-56(c), submit this
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short and concise statement of the material facts as to which they contend
there s no genuine issue to be tried,

1. Blueprint Energy Partners, LLC (“Blueprint™ was formed in 2017
with Trigger Energy Holdings, LLC {*Trigger”), Gulf Coast Investments, LLC
(“Gulfl Coast™), and TCLU, LLC (*T'CU™) with each holding 1/3 membership share,
[See Defendants and Third-Party Plaintifs' Answer, ar § 4.)

2. Aladdin Capital, Inc., through Scott Keogh, was appointed the
Manager of Blueprint. {Scott Keogh Depo. 21:22-22:3, November 28, 2023.)

3. On December 13, 2017, Kent Stevens, was named the Operations
Manager pursuant to an Operations Manager's Employvment Agreement. {fd at
F1:12-72:5).

4, Gulf Coast admits that Scott Keogh, Viee President and <49,.9%
sharcholder of Gulf Coast, was 48-vears-old at the time of the transaction, a
sophisticated investor amd businessman, and was mentally competent during
the duration of 2019, (/4. at 13:18-21, 113:25-114%:8, Gulf Coast’s Responses
to Request for Admissions, 49 19-23.)

b Scott Keogh is also the Vice President and 49.9% shareholder of
Thitd-Party Defendant, Aladdin Capital, Inc, (& at 9:19-23).

G. Wavlon Geuke, President of Trigger, is a 34-vear-old, sophistucated
investor and businessman that was mentally competent during the duration of
2019, (Trigper's Responses to Request for Admissions, 19 19-23)

it Waylon Geuke is also an officer and director of Third-Party

Defendant, Trigeger Energy, Inc. (Exhibit 3 to Defendants and Third-Party
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Plaintiffs’ Answer, Counterclaim, and Third-Party Complaint, hercinafter
“Defendants”™ Answer™ at p. 16).

8, In the beginning, Blueprint failed to meet financial projections with
respect to revenue and debt payments which created a bone of contention. {fd.
at 26:14-27:7).

9. Scotl Keogh demanded accountability aivd was fristrated with the
inability of Blueprint to meet its debt obligations owed to Aladdin Capital, Inc.
(Id. at 37:23-5, 39:12-40:7),

1.  The partners held monthly meetings in Casper, Wyoming or Sloux
Falls, South Dakota to address issues. (Id at 30:4-13.)

11. These meetings hecame a point of contention and as carly as
August of 2018, Kent Stevens, on behalf of TCU, expressed his desire to buy
out Trigger's and Gulf Coast's shares in Blueprint. (/d. at 36:5-9.)

12. By February of 2019, the parties began having serious discussions
about a buyout. (/d. at 36:9-10.)

13, Gull Coast hired attormey John Mullen to represent it in megards (o
the sale of its interests in Blueprint, (Gull Coast’s Responses o Request for
Admissions, at 9§ 11].

14, For over thirty vears, Mr, Mullen’s legal practice has focused on
business transactions and business litigation. {John Mullen Depo. 6:8-15, Aug.

26, 20212).
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15, Gulf Coast admits that attorney John Mullen is a partner with
Boyce Law Firm, LLP in Sioux Falls, South Dakota and is a competent
attorney. (Gulf Coast’s Responses to Request for Admissions, at 1Y 12-13).

1G.  Trigger reported, through attorney John Mullen, that it wonld sign
the same type of agreement that Gulf Coast was willing to sign. (Scott Keogh
Depo. 69:23-70:3).

17.  Thercfore, Gull Coast ook the lead and discussed its options with
its attorney John Mullen regarding the terms of a buyout of Trigeer's and Gulf
Coast's shares in Blueprint. (See id).

1%, Attomey Mullen communicated directly with the attorney for TCLU,
to negotiate the terms of the buyout agreement. (See.John Mullen Depo. 16:1-
17:12.)

19,  Attomey Mullen testified that he attempted to negotiate a “troe-up”
adjustment on the price to account for the performance of the company
between the time of the initial deal and the closing. (. at 15:17-16:19).

200 When TCLU, through its attormey, would not agree to the “troe-up,”
Attormey Muollen testified that he then “continued 1o negotiate the deal on the -
based on those terms.” (fd at 19:9-10).

21,  Atomey Mullen testified thar he and his client then “attempted to
put the best deal together we could being told there would be no such
adjustments.” [Id at 19:11-13).

22, By.une 6, 20149, Attorney Mullen exchanged edited drafts of a

Letter of Intent, spoke by telephone twice, and exchanged multiple emails
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negotiating the terms of the purchase with counsel for TCU, (id at 19:14-
2004,

23, Attomey Mullen further testified that in his negotiations, he offered
to proceed to closing without a *true up” if some of his proposals would be
implemented. (fd at 27:7-23).

24, Attonniey Mullen testified, “you know how it works, give amd take. .
If vou give us the crap we want, we'll walk away from the price adjustment.”
{Id. at 24:6-8).

25.  Beott Keough, on hehalf of Gulf Coast and Aladdin Capital, Inc.,
signed the Letter of Intent. {(Scott Keogh Depo. 86:14-23, Exhibit 1 o
Defendants’ Answer at p. 8).

26, Waylon Geuke, on behalf of Trogger, also sipned the same Letter of
Intent. (Id.)

27, Fifty days later, on July 30, 2019, Gulf Coast executed a
Membership Interest Purchase Agreement. (Scott Keogh Depo. 106:11-22,
Exhibit 2 1o Defendants” Answer at p. 16).

28 Scott Keough, also signed the Membership Interest Purchase
Agreement as a guarantor on behall of Aladdin Capital, Ine. (fd.)

29, Based on the continued representation that Trigger would sign
anything Gulf Coast would sign, Wavlon Genke, on behalf of Trigger, also
sipned a similar Membership Interest Purchase Agreement that was edited by
attorney John Mullen to effectuate the sale of Trigger's interests. (i at 86:17-

23, Exhibit 3 1o Defendants’ Answer at p. 16).
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30, Waylon Geuke also signed the Membership Interest Purchase
Agreement as a guarantor on behalf of Trigger Encrgy, Inc. (See id. af 106:23-
107:6, Exhibit 3 to Defendants’ Answer at p, 16},

31. On the same day, Scott Keough, on behalf of Gulf Coast signed an
Officer’s Certificate confirming his authorzation to sign the Membership
Interest Purchase Agreement on behall of Gulfl Coast. (e at 109:11-110:16,
Exhibit 4 1o Defendants” Answer at p. 16].

32, Again, Wavlon Geuke, on behalf of Trigger, also signed a similar
Officer’s Certificate. [Exhibit 5 to Defendants’ Answer at p. 1G).

33.  The llowing day, onJuly 31, 2019, Gulf Coast and Trigger signed
a fourth and final document to finalize the sale of their interest — the Funds
Flow Memorandum, (fd at 110:17-111:3, Exhibit & to Defendants® Answer),

34, On August 20, 2019, twenty days after receiving $1.6 million for
their shares in Blueprint, Mr. Keogh and Mr. Geuke, on behalf of their
companies, filed this lawsuit claiming that they signed the four separate
documents, which ocourred over several months and upon advice of counsel,
becanse of economic duress. (fd at 104:7-105:17, see Complaint).

35, The entire basis of Gull Coast and Trigger's claim of economic
duress rests on an allegation that TCU, through Stevens, threatened to blow up
Blueprint unless Gulf Coast and Trigger agreed (o sell their shares for

$800,000." {See Complaint, at § 21.)
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36, Beott kKeogh and John Mullen inferred that blowing the company
up would mean that Kent Stevens would quit the company, take his crew, and
all the customers. (Keogh Depo. 124:17-24, Mullen Depo. 29:6-30:2)

37. Attomey Mullen testified that one option he presented was that
Gulf Coast conld have simply mefused to sell its interests (o Stevens,  (John
Mullen Depo. at § 31:5-20).

38, Beott Keogh admitted his attorney informed im of this option that
Gulf Coast could have simply mefused to sell its interests to Stevens. (Keogh
Depo. 97:24-98:2).

39, Attorney Mullen also advised his client that it could terminate
Btevens as the operations manager which wonld trigger a mandatory buy-sell
uiler the operating agreement. (Mullen Depo. at § 32:8-17).

43, Beott Keogh admitted his attorney informed him of this option to
terminate Stevens as the operations manager which would trigger a mandatory
buy-sell under the operating agreement. (Keogh Depo. 98:24-99: 12,

41. Attorney Mullen also advised his client that it could hire a crew to
come in and replace Stevens and then sue Stevens. (Mullen Depo. at § 33:13-
17).

42, Beotl Keogh admitted his attorney informed him of this option to
hire a crew to come in and replace Stevens and then sue Stevens. (Keogh Depo.

9o20-23).
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43,  Attomey Mullen also advised his client that a suit could possibly
be made for tortious interference against Stevens., (Mullen Depo. at 9 39:21-
40:12).

44, In summary, attorney Mullen testified:

0 Bo vou provide multiple options to vour clients,
they ultimately elect the latter to close and sue
Stevens and TCU; rigla?

A 1 did advise Gulf Coast of available options other
than the option that was chosen. My client, |
belicve, internally evalnated that and then did
make an informed decision, informed me of their
decision, and [ relayed that -- ne, | did not, [ was
about ready to say I relaved that to Kyle
Ridgeway. | did not.

= oA

2:  Let me shift the focus, then, What did vou advise
vour clients to do, then, after providing them the
multiple options that von discussed carlier?

A Tadvised them they needed o make their decision
and then I would follow the instructions. And
they're just -- and I followed their instructions
once 1 received that, and my instrmctions were to
negotiate the deal and close it. And that's what 1
dlidl.
(I at 9 34:1-10, 38:21-39:5).
43, Attomey Mullen even discussed with Gulf Coast the pros and cons
of all the options - including which jurisdiction and law would control, the

likelihood of success In court, and the ability to prevent the loss of customers.

(fel. at § 49:17-52:7).

APP 036
Filed: 12/11/2023 2:52 PM CST Minnehaha County, South Dakota 49CIV13-002287



46, However, keogh ultimately did not pursue any of these options
because of economic necessity, In fact, during his deposition, Scott Keogh
testified regarding why none of the other options were viable:

I mean, there were options given to us as to how to handle
this. None were viable except for one, amd that was closing
the transaction. Our concern was solely based on how are we
going to live with -- we had no idea what the loss would be if
Kent took his crew, ook himself, and all of the customers, we
had no idea how to calculate it [ mean, what am [ going to do
with workover rig pipe? 1 mean, what's it worth? Not much.
That was the focus.

{(Keogh Depo, 71:2-11).

47,  Instead, Gulf Coast amd Trigger accepted $800,000 each aiul Scott
Keogh's other company, Aladdin, received $3.2 million dollars upon closing.
(keogh Depo. 1112 10-23).

[¥ated this 11th day of December, 20023,

BEEARDSLEY, JENSEN & LEE,
Prof, L.L.C.
Bv:_ /s/Matthew J. Mcdnlosh
Matthew .J. Mclntosh
Elliot J. Blooin
4200 Beach Drive, Suite 2
P.O. Box 9579
Rapid City, 8DS7709
Email: mmcintoshiiblackhillslaw.com

ebloomigblackhillslaw.com
Attorneys for Defendants
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CERTIFICATE OF SERVICE

I hereby certify that on the 11th day of December, 2023, 1 served copies
of DEFENDANTS AND THIRD-PARTY PLAINTIFFS' SECOND STATEMENT
OF UNDISPUTED MATERIAL FACTS upon the following persons by the
following means:

Draniel Brendiro | | First Class Mail
Hovland, Rasmus, Brendiro & Tryvznka | | Hand Delivery
P.0. Box 2583 [X] ©Odyvssey System
Sioux Falls, 8D 37101 E?{} Electioi e Wil

sl Matthew T, MeIntosh.
Matthew J. Mclntosh

10
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STATE OF SOUTH DAKOTA ) IN CIRCUTT COURT

55§
COUNTY OF MINNEHAHA ) SECOND JUDICIAL CIRCUTT
RIGGER ENERGY HOLDINGS,
LC, & GULF COAST 49CIV19-002287
NVESTMENTS, LLC,
PLAINTIFFS,

V.

EKENT STEVENS, as an indhvidual, an
officer, and agent; TCU, LLC; RESPONSES TO DEFENDANTS
TCU HOLDINGS, LLC, & SECOND STATEMENT OF
E’LUEFRIHT ENERGY FPARTHNERS, [UNDISPUTED MATERIAL FACTS
LC,

DEFENDANTS AND THIRD-PARTY
[PLAINTIFFS,

V.

TRIGGER ENERGTY, INC., &
IALADDIN CAPITAL INC,,
THIRD-PARTY DEFENDANTS.

Plaintifts offer the following responses to the statement of material facts
presented by Defendants. What follows here is: (1) a general response; (2} specific
responses to Defendants” numbered paragraphs; and (4) additional marerial Facts
necessary for evaluating this motion.

L. GEMNEEAL RESPONSE

Mr. Stevens provides a narrow snapshot of this lawsut. He identifies a senies of
facts which are largely undisputed on their face, but which fail to tell the complete
story. Thus, Mr. Stevens is directing the Court’s attention away from the complex set

of circumstances present here. We attempt to offer more detailed in Section 2, below,
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while responding to Defendants’s facts; and in Section 3; and, we offer a series of
additional facts.

2. PLAINTIFF'S SPECIFIC RESPONSE TO NUMBERED
14 'h.]' 1

Fursuant to Rule 56(c){2), a party opposing summary judgment must also
“respond to each numbered paragraph in the moving party’s statement with a
separately numbered response and appropriate citations to the Record.” SDCL 15-6-
56(c){2). The Plaintiffs’ numbered responses are as follows {in bold-face type.)

1. Blueprint Energy Partners, LLC (*Blueprint™) was formed in 2017 with
Trigger Energy Holdings, LLC (*Trigger”), Gulf Coast Investments, LLC (* Gulf
Coast™), and TCU, LLC {“TCU") with each holding 1/3 membership share. (See
Drefendants and Third-Party Plannffs’ Answer, at 9 4.)

Undisputed.
2. Aladdin Capital, Inc., through Scott Keogh, was appointed the

Manager of Blueprint. {Scott Keogh Depo, 21:22-22:3, November 28, 2023.)

Undisputed.

3. On December 13, 2017, Kent Stevens, was named the Operations Manager
pursuant to an Operations Manager's Employment Agreement. (/. at 71:12-72:5).

Undisputed.

4. Gulf Coast admits that Scott Keogh, Vice President and 49.9%

shareholder of Gulf Coast, was 48-years-old at the time of the transaction, a
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sophisticated investor and businessman, and was mentally competent during the
duration of 2019, (fd. at 13:18-21, 113:25-114:8, Gulf Coast’s Responses to Request for
Admissions, 99 19-23.)
Undisputed.

3 Scott Keogh is also the Vice President and 49.9% sharcholder of Third-
Party Defendant, Aladdin Capital, Inc. {Jd. at G:19-23).

Undisputed.

f. Waylon Geuke, President of Trigger, is a 54-year-old, sophisticated
investor and businessman that was mentally competent during the duration of 2019,
{ Trigger’'s Responses to Kequest for Admissions, § 19-23).

Undisputed.

7 Waylon Geuke is also an officer and director of Third-Party
Defendant, Trigger Energy, Inc. (Exhibit 3 to Defendants and Third-Party
Plaintiffs* Answer, Counterclaim, and Third-Party Complaint, hereinafter
“Defendants’ Answer" at p. 16).

Undispuoted.

8. In the beginning, Blueprint failed to meet financial projections with respect

to revenue and debt payments which created a bone of contention. (Jd. at 26:14-27:7).
Disputed, in part. Here, and in several other *undisputed facts,” the
Defendants do not quote the testimony, and, instead mischaracterize it in a light

more favorable to Defendants. In this passage, Keogh specifically stated

3

APP 041
Filed: 12/29/2023 5:56 PM CST Minnehaha County, South Dakota 49CIV19-002287



“everything was delayed™ and did not use the term “failed”, with respect to
projections. The phrase “bone of contention™ is similarly the Defendants’
characterization and not used in this testimony. The company, in fact, had turned a
corner and was undisputedly profitable prior to the time that a buyout discussion
began.
g, Scott Keogh demanded accountability and was frustrated with the inability
of Blueprint to meet its debt obligations owed to Aladdin Capital, Inc. {/d. at 37:23-5,
39:12-40:7).
Diisputed. This is a mischaracterization of his testimony. Keogh does
not use the term “frustrated™ with respect to debt obligations in his testimony.
0.  The partners held monthly meetings in Casper, Wyoming or Sioux Falls,
South Dakota to address 1ssues. (fd. at 30:4-13.
Undisputed, although in-person meetings did not occur each
month.
11.  These meetings became a point of contention and as early as August of
2018, Kent Stevens, on behalf of TCU, expressed his desire to buy out Trigger’s and
Gulf Coast’s shares in Blueprint., (/d at 36:5-9.)
Disputed. There is no support in this testimony for the claim that
the “meetings”™ themselves became a point of contention. Undisputed that
Stevens proposed a buyout at some point in time.
12, By February of 2019, the parties began having serious discussions about &
4
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buvout. (fd. at 36:9-10.
Undisputed.
13.  Gulf Coast hired attorney John Mullen to represent it in regards to the sale
of its interests in Blueprint. (Gulf Coast’s Responses to Request for Admissions, at §] 11).
Undisputed. However, Mullen was not hired for at least three
months after the “serious” discussions about a sale first began. The jump here
{from Undisputed Fact 9 12 to § 13) skips over several months of the timeline
during which Mr. Stevens began his campaign of duress and wrongful conduct.
14.  For over thirty vears, Mr. Mullen’s legal practice has focused on buginess
transactions and business litigation. {John Mullen Depo. 6:8-15, Aug. 26, 2022).

Undisputed.

15.  Gulf Coast admits that attorney John Mullen is 4 partner with Boyee
Law Firm, LLP in Sioux Falls, South Dakota and is a competent attormney. (Gulf
{Coast’s Responses to Request for Admissions, at 99 12-13).
Undisputed.
16, Trigger reported, through attorney John Mullen, that it would sign the
same type of agreement that Gulf Coast was willing to sign. {Scott Keogh Depo. 69:23-
70:3).
Undisputed.
17.  Therefore, Gulf Coast took the lead and discussed its options with its

attorney John Mullen regarding the terms of a buyout of Trigger’s and Gulf Coast’s

5
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shares in Blueprint. {See ).
Undisputed.

18, Attornev Mullen communicated directly with the attorney for TCU, to
negatiate the terms of the buyout agreement. {See John Mullen Depo. 16:1-17:12.)
Undispuoted.

19, Attornev Mullen testified that he attempted to negotiate a “true-up™
adjustment on the price to account for the performance of the company between the time
of the initial deal and the closing. (/. at 15:17-16:19).

Undisputed.

20.  When TCU, through its attorney, would not agree to the “true-up,”
Attorneyv Mullen testified that he then “continued to negotiate the deal on the - based on
those terms.” (/4. at 19:9-10).

Undisputed, in part, but this overlooks/ignores that there were two components
to the sale price: the base price, and the true-up. The base price was intended to
represent the business value at the time of the initial agreement; the true-up
would then adjust the base price to reflect economic changes to the business
between the time the base price was established, and, the date of the closing.

See, John Mullen Deposition, Pages 15-16, Lines 7-25, Lines 1-12.

21, Artorney Mullen testified that he and his client then “attempted to put the
best deal together we could being told there would be no such adjustments.™ {/d. at

1%:11-13).
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See response to #20. Mullen was proceeding without a true-up adjustment, but,
as Scott Keogh testified, this did not mean that the price issue was a closed issue,

and, Keogh still intended to attempt to negotiate the price at this point.

22, By June 6, 2019, Attorney Mullen exchanged edited drafts of a Letter of
Intent, spoke by telephone twice, and exchanged multiple emails negotiating the terms of

the purchase with counsel for TCU, (/4 at 19:14- 20:4).

See response to 720,

23, Attorney Mullen further testified that in his negotiations, he offered to
proceed to closing without a “true up™ if some of his proposals would be implemented.
{Id at 27:7-22).

See response to §20.
24,  Attorney Mullen testified, “vou know how it works, give and take... If you

give us the crap we want, we'll walk away from the price adjustment.” {/d. at 24:6-8).

See response to #20.

25, Scott Keogh, on behalf of Gulf Coast and Aladdin Capital, Inc., signed
the Letter of Intent. {Scott Keogh Depo. 86:14-23, Exhibit 1 to Defendants® Answer
at p. B).

See response to #20. The Letter of Intent was signed in Casper, Wyoming, at the
Blueprint offices. Keogh testified that he was planning to use this trip to Casper to
negotiate the sale price with Mr. Stevens. Keogh intended to attempt to negotiate
the sale price even though Keogh's busin ess partners {(Waylon Geuke and Leroy

7
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Dickinson, who were the principal owners of Trigger) repeatedly warned him that
Mr. Stevens was actively threatening to “blow up™ the company if Keogh attempted
to negotiate the price. Keogh, however, repeatedly dismissed this concerns because
he did not believe anyone would do such a thing. Keogh finally changed his mind,
however, when Mr. Stevens® own attorney made comments to Keogh’s attorney
about the *dynamite option” that Mr. Stevens had been planning to use. At this
point, Keogh now believed that anyone who would use their own lawyer to convey
that kind of threat was serious about following through on it. Accordingly, Keogh
abandoned his plan to further negotiate the price, because he believed the threat.
After examining the various options available to him, Keogh concluded that the only
reasonable option was to submit to the threat and take the $800,000 share price.
| Scott Keogh Deposition, Pages 66-67, Lines 15-25, Lines 1-8. |
26 Waylon Geuke, on behalf of Trigger, also signed the same Letter of Intent.
L)
See response to #25. Geuke believed the threat from the outset. He had already
concluded that the only reasonable option was to submit to the threat and take the
$800,000 share price.
27.  Fifty days later, on July 30, 2019, Gulf Coast executed a Membership
Interest Purchase Agreement. (Scott Keogh Depo. 106:11-22, Exhibit 2 to

Defendants’ Answer at p. 16).

See response to §25.
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28. Scott keough, also signed the Membership Interest Purchase

Agreement as a guarantor on behalf of Aladdin Capital, Inc. {Jd))

See response to #25.

29, Based on the continued representation that Trigger would sign anything
Gulf Coast would sign, Wavlon Geuke, on behalf of Trgger, also signed a simlar
Membership Interest Purchase Agreement that was edited by attorney John Mullen to
effectuate the sale of Trigger's interests. (J/d. at 86:17- 23, Exhibit 3 to Defendants’
Answer at p. 16).

See responses to #20-#28,

30.  Waylon Geuke also signed the Membership Interest Purchase Agreement
as a guarantor on behalf of Trigger Energy, Inc. (See ad, ar 106:23- 107:6, Exhibit 3 to
Defendants® Answer at p. 16).

Undisputed.
31.  On the same day, Scott Keough, on behalf of Gulf Coast signed an

Officer’s Certificate confirming his authorization to sign the Membership Interest

Purchase Agreement on behalf of Gulf Coast. (/4. at 109:11-110:16, Exhibit 4 to
Defendants’ Answer at p. 16).

Undisputed.

32, Again, Waylon Geuke, on behalf of Trigger, also signed a similar

Officer’s Certificate. (Exhibit 5 to Defendants’ Answer at p. 16).
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Ultdisputed.
33.  The following day, on July 31, 2019, Gulf Coast and Trigger signed a fourth
and final document to finalize the sale of their interest — the Funds Flow Memorandum.

{1, at 110:17-111:3, Exhibit 6 to Defendants® Answer).

Undisputed.

34.  On August 20, 2019, twenty days after receiving $1.6 million for their
shares in Bluepnnt, Mr, Keogh and Mr. Geuke, on behalf of their compames, filed this
lawsuit claiming that they signed the four separate documents, which accurred over
several months and upon advice of counsel, because of economic duress. ([d. at 104:7

105:17, see Complaint).

The Complaint speaks for itself. However, the duress eccurred over several weeks
or months, and, finally erystallized by early June 2019. Thereafter, the rest of the
documents were simply to follow through on the coerced transaction.

35.  The entire basis of Gulf Coast and Trigger's claim of economic duress rests
on an allegation that TCU, through Stevens, threatened to blow up Blueprint unless Gulf

Coast and Trigger agreed to sell their shares for $800,000.” (See Complaint, at 9] 21.)

This mischaracterizes the lawsuit. Mr. Stevens made a series of statements and
threats over a several-month peried. Mr. Stevens made these threats in various
capacities, including as an individual, as the manager of Blueprint, and on behalf of
TCU (his company, which was ultimately the purchaser of the shares). Mr,

Stevens® business partners believed the threats..
10
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36.  Scott Keogh and John Mullen inferred that blowing the company
up would mean that Kent Stevens would quit the company, take his crew, and all

the customers. {Keogh Depo. 124:17-24, Mullen Depo. 29:6-30:2)

Undisputed but must be read in context of various other facts set forth
above, and in I 56 et seq.

37.  Attorney Mullen testified that one option he presented was that
Gulf Coast could have simply refused to sell its interests to Stevens. (John

Mullen Depo. at §] 31:5-20).

Undisputed.

34, Scott Keogh admitted his attorney informed him of this option that
Gulf Coast could have simply refused to sell its interests to Stevens, (Keogh Depo.
G97:24-98:2).

Undisputed.

9. Artorney Mullen also advised his client that it could rerminate
Stevens as the operations manager which would trigger a mandatory buy-sell
under the operating agreement. (Mullen Depo. at § 32:8-17).

Undisputed.

40.  Scott Keogh admitted his attorney informed him of this option to

terminate Stevens as the operations manager which would trigger a mandatory

buy-sell under the operating agreement. (Keogh Depo. 98:24-99:12).

1l
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Undisputed.
41.  Attorney Mullen also advised s client thar it could hire a crew to

come in and replace Stevens and then sue Stevens. (Mullen Depo. at §] 33:13- 17).

Undisputed.
42, Scott Keogh admitted his attorney informed him of this option to

hire a crew to come in and replace Stevens and then sue Stevens. (Keogh Depo.
99:20-23).
Undisputed.

43 Attorney Mullen also advised his client that a suit could possibly
be made for tortious interference against Stevens. {Mullen Depo. at § 39:21-
40:12).

Undisputed.
44.  Insummary, attorney Mullen testified:

(% Soyou provide multiple options to your clients, they ultimately elect
the latter to close and sue Stevens and TCU; right?

A: | did advise Gulf Coast of available options other than the option
that was chosen. My client, [ believe, internally evaluated that and then
did make an informed decision, informed me of their decision, and I
relayed that -- no, I did not. I was about ready to say | relayed that to
Kyle Ridgeway. I did not.

(J): Let me shift the focus, then. What did vou advise yvour clients to do,
then, after providing them the multiple options that you discussed
earlier?
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A: Tadvised them they needed to make their decision and then | would
follow the instructions. And they're just -- and I followed their
mstructions once I received that, and my instructions were to negotiate
the deal and close it. And that's what I did.

(1d. at 9] 34:1-10, 38:21-3%:5).

Undisputed.

45 Attorney Mullen even discussed with Gulf Coast the pros and cons
of all the options - including which junsdiction and law would control, the
likelihood of success in court, and the ability to prevent the loss of customers. (/4.

at § 49:17-52:7).

Undisputed.
46,  However, Keogh ultimately did not pursue any of these options
because of economic necessity. In fact, during his deposition, Scott Keogh
testified regarding why none of the other options were viable:

[ mean, there were options given to us as to how to handle this. None
were viable except for one, and that was closing the transaction. Our
concern was solely bazed on how are we going to live with -- we had no
idea what the loss would be if Kent took his crew, took himself, and all
of the customers, we had no idea how to caleulate it. I mean, wharam 1
going to do with workover rig pipe? 1 mean, what's it worth? Not
much. That was the focus. {Keogh Depo. 71:2-11).

Disputed, in that the lead-in to this quote mischaracterizes the testimony. Keogh is
not saying that the economic necessity was the sole determining factor. See #67,
below,

47.  TInstead, Gulf Coast and Trigger accepted $800,000 each and Scott

Keogh's other company, Aladdin, received $3.2 million dollars upon closing.

13
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(Keogh Depo. 111:10-23).

Undisputed.

3. PLAINTIFFS' ADINTIONAL MATERIAL FACTS, TN
- el ] = = (] [ ] [ ] ol

In order to understand the gaps left by Mr. Stevens’ partial rendition of the
facts, the Plaintiffs’ offer the following, additional material facts, with citations to
the Record. For simplicity, the paragraph numbering begins where Mr, Stevens’
statemnent left off. Those facts include:

48, Stevens' career in pipe rentals and inspection began with Certus
Energy Solutions (*Certus™) in 2014, where he eventually worked his way into a
supervisory role. [Kent Stevens Deposition Page 8, 5-20],

459, Kent Stevens was terminated in 2017 by Certus for failing to follow
company protocols. [/d. at Page 9, 14-24].

50. At this point, he was “tired of working for people...I made a lot of
people a lot of money and I ultimately wanted to have some sort of say in, you
lknow, all of the decision-making.” [fd. at Page 10, 11-15.]

Bt “[W]ithin the first two months™ of Kent Stevens founding
Blueprint, he * picked up some employees” from Certus, including *Joe, Kasey,
Shane...Cole... James...Chris...[and] Gary.” [/d. at Page 12, 8-18.]

52, Certam of these employees who left Certus to join Kent Stevens at
Blueprint shortly after its formation now hold high-level management roles in

Blueprint: “Joe Flowers is VP of operations. Shane Varnson is VP of
14
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fishing....and Kasey Arima is VP of sales.” [/d. ar Page 15, Lines 9-12.]

53. Joe, Kasey and Shane are now equity owners in TCU Holdings, the
entity initially formed by Kent Stevens that owns shares of Blueprint. [74. at Page
12, Lines 22-24.] Thev remained loyal te Kent throughout, /d

54, Keogh was generally aware of Stevens’ departure from Certus,
testifying that he believed Stevens **had a plan to start a new company and he got
these guys to leave with him before there was any ability to build a business. . .they
jumped off a chif with him. You know, [ don’t know what damage it did to the
prior company ... But they all jumped off the chiff together and then, as luck would
have it, we showed up to fund it." [Scott Keogh Deposition, Pages 120-121, Line
25, Lines 1-12.]

55. While Stevens brought know-how, skilled employees and worked
directly with customers, the Aladdin Group investors provided funding for
operations through equipment leases and a line of credit. In February of 2019,
when the parties were negotiating the Letter of Intent, the habilities *'were almost
$6 million at that time. " [Id. at Page 57, Lines 23-24.]

56. The relationship between Stevens and the other owners was
strained because Stevens continued to disregard company policies, including a
refusal to verify the purpose of his expenditures on the company credit cards by
providing receipts. Keogh expressed concern for Stevens' disregard for company
policies, such as credit card receipts. “[T]he IRS requires we keep receipts, and

15
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we demanded that part of the policy was you have to submit a monthly expense
report including all receipts. And it was unbelievable how it was disregarded. And
it starts at the top...|F]or the majority of the months that it was tracked, Kent was
probably the lowest one on the list, It was just total disregard and it was a big bone
of contention between the two of us.™ 1d. at Page 37-38, Line 25, Lines 3-24.]

L At one point, Keogh recalls Stevens “threw his keys at Waylon and
walked away, said he was done...Difficulty getting phone calls answered or
returned.. | mean, it was just everything.” [Id. at Page 43, Lines 2-10.]

58. Stevens even admits that Geuke informed him of the effect that Mr.
Stevens' threats were having on the negotiations. Stevens testified when he
offered to buy Geuke out, *I actually thought Waylon was going to be hard. With
Waylon, everything is hard. So when he immediately said yes, [ was again, almost
taken back. A couple thoughts. One, maybe [ paid too much....Why would he take
it so easily. [ asked him point-blank. And he said because [ told Leroy 1'd blow it
up. I'll use the term - [ don’t remember what terms he used, but, you know, this
Is where we're at. He used dynamite, used nuclear, used bomb, so, vou know,
that's the reference I'll use.™ [Id. at Pages 60-61, Lines 18-22, Lines 2-8.]

54, Rather than repairing this issue and clarifving that he did not intend
for his comments to be threatening or improper, Stevens claims he then thought
he should have paid even less because the threat had been so effective: “Twent
back and talked to my partners and immediately was like, I think [ could have

léx
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offered way less. | had no idea. You know, I felt like I probably overswung. 1
should have lowballed it a little bit more man.* [1d. at Page 76, 13-18. |

). Stevens testified that “The way that the three of us [Waylon, Scott
and Kent] communicated was ineffective. It was broken,” and that he “knew that
Waylon often got Facts confused and wrong and injected his opinion inside of
things that I didn't believe he knew what he was talking about.” [Id. at Page 29,
Lines 8-13.]

6. Despite testifving he believed that Geuke often got facts confused,
when asked what he did to make sure his statements about blowing up the
company were not misconstrued by Geuke as a threat, Stevens said he told
Geuke, * There’s a natural effect. It's like dominoes. Bight? It's deminoes, [
didn't - Tam - when I'm done, ['m done...I quit. That’s it. You figure out what
happens next. If that’s the threat, then so be it.” [Id. at Page 80, Lines 9-16.]

62. When asked to clarify what he told Geuke when Geuke expressed
concern he would blow up the company, Stevens responded, “Waylon, I'm
quitting. ['m not staying in this partnership. Well, that will do this, this, this, and
this. So beit.” [Id. at Page 81, Lines 4-6.]

63. Stevens was aware of the sway he held over Blueprint employees:
“Leroy, like I said, knew what we were getting into when we started. My guys
aren’t loyal to me for no reason and they weren't not loyal to Scott and Waylon
for no reason either... The only reason they were there already was me. It was a
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wrap. It was inevitable. It's not a threat. They were going to leave on their own
accord, It was—it's an assessment of what will occur between two people. ™
Further, * And the only reason they were there was for me and then it was very,
very clear. 50 Leroy knew that.” [Id. at Page 62-64, Lines 22-25, Lines 8-13, Lines
15-17.]

4. Acknowledging the value of company emplovees, Stevens further
said, “the key people in our business are valuable. I mean, they can go find jobs.
They were all working for a considerable amount less than they could have made
other places at the key levels.” [Id. at Page 63, Lines 15-19.

5. Stevens fostered loyalty in his employees, including through free
sodas and candy bars that, cumulatively, cost the company in the realm of
$20,000. [Id. at Page 65, Lines 3-5.]

i Keogh testified “ The core [of Blueprint emplovees] that he
brought are 100 percent loval to Kent.” [Scott Keogh Deposition, page 33, Lines
11-12.]

67. When asked if hiring a replacement crew was an option, in the face
of threats by Stevens to quit and walk away from the company,

Keogh testified:

That's not a viable option for us...because we don*t have the - if
you take away the entire - all the emplovees, the management, the hands,
the works, and you take away the clientele, the folks that had a relationship
with Kent that, you know, entrusted Blueprint to do the work, you're
starting at zero, It’s not just replacing the help, which would be immensely

challenging, especially from people that - you know, I know nothing about
18

APP 056
Filed: 12/29/2023 5:56 PM CST Minnehaha County, South Dakota 49CIV19-002287



hiring personnel for this type of company, and then having no customers. So

it’s not - [ mean, that’s not true. It*s much larger than that. In the

meantime, there's payments, hundreds of thousands of dollars a month in

payments to be made and so on and so forth. Tt just wasn't a viable option.
[Scott Keogh Deposition, Pages 99-100, Lines 22-25, Lines 1-14.]

6. In addition to making no financial sense, “[t]he commitment of
time"™ made no sense. “If there are no employees and there are no customers,
we're literally going to be investing all of our time, certain members of the team,
myself, Waylon, | mean, evervbody has businesses to run, and no one can afford
the time that it would take to pick up the pieces on this.” [Id. at Pages 100-101,
Lines 22-25, Lines 1-2.]

69, Trigger Energy Holding, LLC’s, in its Response to Interrogatonies,
offers an under-cath narrative of the unfolding negotiations, including the ripe
moment when, after months of warning by Geuke, Keogh was forced to face the
reality of Stevens’ threats when now conveved by Stevens’ own lawyer, and Keogh
yielded to the reality that he was, for the first time in his professional career, involved
in a business dealing where there would be no discussion.

The prospect of Kent buying out Gulf Coast and Trigger was first
suggested by Kent in February 2019, duning an in-person visit. After
February 2019, the topics that Scott and Waylon discussed then turned
to the time-frame and status of putting the purchase together
{meaning, Kent's efforts at putting it together, which were originally
represented as something Kent would get wrapped up by May 2019),
and, discussions of the price that Kent had declared ($800,000 each),

and, the debt that was being retired from cash flow each month.

Waylon also reported to Scott each time that Kent would yet again to
15
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make his threat thar they would either sell for $800,000 each, or that
he would blow up the company. Waylon also shared with Scott when
he learned that Kent had told Leroy Dickinson the same things in
person, during a time that Waylon was in Florida. Waylon also shared
with Scott when Kent made the claim that Kent had talked to his
lawyer and could bankrupt against his non-compete (meaning, nobody
could stop him from walking away and starting 2 new company). The
conversations between Scott and Kent seon became almost identical
each time, in which a chronic battle was repeated over and over:

Scott would talk about wanting to negotiate a different price; Scott
would say that it was clear that $800,000 is 2 number taken out of thin
air, and which was not supported by any actual valuation, and, that the
number should be discussed and negotiated to find the right number;
that he had never been in a business dealing where there was no
discussion; that he believed $800,000 left Gulf Coast shortchanged,
especially in light of what it had invested, in light of the risk taken, in
light of never saying no to a request during the build-up phase, in light
of the present earning power of the company, and, because with each
passing month the company was worth more simply by paving down
debt, which continued to increase because the transaction continued to
pet pushed back, and because there are ways to determine value.

[n response, Waylon would respond by reminding Scott of the threat
that Kent had made several times, namely, that Kent will blow this
thing up if there is any pushback on the price; and Waylon's impression
that this was a serious and intentional threat, meaning, that Kent would
do that before Kent will give you one more penny; that Kent has
nothing to lose; that both Scott and Wavlon would be left holding
nearly $5 million of debt for the company; that Kent has claimed he has
all the relationships with the customers and employees; that Kent
claimed to have already consulted a bankruptey attorney who would get
him out of his non-compete.

In short, Scott wanted to find the right number, and Waylon slowed
Scott down from pushing back. In each conversation, Scott remained
unconvineced of Waylon's position that zero negotiations on price were
possible; but, Scott agreed to at least hold off on raising the issue.
Ultimately, after finally receiving the letter of intent draft from Kent,
Scott told Waylon that his plan was to fly out to Casper and finalize the
non-compete, including having an actual discussion and negoftiation
about the price. Waylon continued to say this was going to trigger
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Kent's threat. However, while Scott was in the process of preparing to
make that trip to Casper, he learmed that Kent's own lawyer was now
repeating this same threat to John Mullen: that Kent intended to use
the “nuclear” option if Scott planned on negotiating the price. And, at
that point, Scott finally concluded that if Kent had audacity to say it to
his own lawver, that it was a true threat; Scott told Waylon this, saying
something like: “Ridgeway told Mullen about the ‘nuclear option;’
you’re right, he will blow it up.” Scott then agreed with Waylon to
change his plan, and, he made the trip to Casper but the price was not

discussed.

The LOI was executed. And Scott did tell Waylon that right after the

LOT was signed Scott asked Kent how he had arrived at the number;

and, Kent's response was something about his gut, that he just thought

it was enough. Their “ chronic battle™ was done, but Scott and Waylon

continued to discuss for the next two months that it was clearly not

enough, even for the simple reason that the company continued to

retire debt with no price adjustment, which in total was over $1 million.
[Plaintiff Trigger Energy Holdings, LLC’s, Response to Interrogatories (Amended)

10/23/2020, Pages 2-4, Response 2{d).]

70, As Keogh weighed his options, he *thought [an EBITDA
multiplier] of four was fair,” and at the time he was preparing an offer, using that
multiplier, Keogh testified he would have proposed rounding down to $1.5 million
from $1.7 million.” [Scott Keogh Deposition, Pages 95-96, Lines 24-25, Lines 1-4)

7l. Stevens was aware of EBITDA valuations, generally using a
multiplier number *anywhere from three to eight.™ 1d. at Page 98, Lines 16-24.

L, Stevens testified that he thought a $10 million valuation of the
company was too low. [Id. at Page 87, Lines 10-13.]

73, In order to line up funding for the purchase of Blueprint shares,
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Stevens sought funding through rhe Galles group at a worth of $5 million for the
company. [Id. at Page 95, Lines 22-25.]

74 Stevens lined up this funding in preparation for signing the letter of
intent, in which he would purchase Blueprint at a valuation of $2.5 million,
slightly less than half the worth applied in the Galles group funding. [fd. at Pages
96-97, Lines 5-25, Lines 1-12.

75. MNotably, Dude Butler, a key employee of Blueprint who worked
closely with Stevens, was married to a member of the Galles fanuly group that
ultimately financed the purchase of Blueprint. [Id. at Page 100, Line 5.)

76. Stevens testified that the Galles group wanted to help, " Because we
were all miserable,” and “they wanted us out of the relationship we were in and
they thought they could ultimately make some money.” [Id. at Pages 103-104,
Lines 18-19, Lines 5-7.]

77 While Stevens was lining up financing, in the interim, the debt
levels were being paid down to his advantage, *So the time gap, frankly, was
worth about a half a million dollars per share.” [Scott Keogh Deposition, Page 60,
Lines 4-13.]

78. Keogh testified he had intended to negotiate the purchase price as
late as June of, 2019. “John had brought it up to Ridgeway that I intended on—on
talking about the price. But after ---pnor to, essentally, that week, I honestly

discounted Waylon and Leroy's comments. [ couldn’t believe it was true that he

o]
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would actually blow up the company until [ was told essentially the same -
different words, — from my lawyer from his lawyer using the dynamite option,
then [ took it seriously.” [Id. at Pages 66-67, Lines 15-25, Lines 1-8.|

79. Beyond the purchase price, *Our concern was what are we going to
do with the milhons of dollars of liakalities that we have that we're not responsible
for.” [Id. at Page 70, Lines 19-23.]

B0, Keogh was not accustomed to Stevens’ behavior, testifving, *1
mean, we've made good deals and we've made bad deals, but I've never
experienced anything like this where there was no standard business practices
applied to this and nor have [ ever been threatened in this way.”™ [Id. at Page 105,
Lines 8-12.]

al. Keogh's frame of mind with respect to negotiating with Stevens was
that, *“The most dangerous people are the peaple that have nothing to lose.” [Id.
at Page 120, Lines 10-11.)

82, Further of concern was the fact that, like the other sharehaolders on
the hook with personal guarantees totaling several million dollars, Stevens
testified, “All T have is a house," with an equity of around $20,000. [Kent
Stevens Depogition, Page 86, Lines 3-15]

83. Mozt telling, Kyle Ridgeway, the attorney for Stevens” holding
company, TCU, mformed Attorney Mullen on a phone call on June 6, 2015, “that
he was relieved that we, Gulf Coast, were going to relent on our demand for an
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adjustment to the purchase price [the true-up], because that then removed the
necessity for his chient, Kent Stevens, to exercise his dynamite option and to walk

away. That’s what Kyle Ridgway told me." [John Mullen Depasition, Page 28,

Lines 16-23.]
Drated this 28" day of December, 2023,

A8 DAvIEL K. BRFADTRO
[Daniel K. Brendtro

Mary Ellen Dirksen

P.0), Box 2583

Sioux Falls, SD 57101-2583
605-951-90]11

Atterneys for Plaimiiffs
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mmeintash@blackhillslaw.com
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Dantel K. Brendtro

Mary Ellen Dirksen
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STATE OF 200UTH DAKOTA) IN CIRCUIT COURT
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COUMTY OF MINNEHEAHA ) SEOOND JUDICIAL CIRCOIT
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TRIGGER ENERGY HOLDINGS, LLC,
& GULF COAST INVESTMENTS, LLC,

Plaintiffas,
S9CIV1S 2287

- -

KENT STEVENS, as an individual, FRETRIAL CONFEREMCE
MOTIONS HEARRING

an officer, and agent; TCU, LLC;

TCH HOLDINGES, LLC, &

ELCEPRINT ENERGY PARTHERS, LLC,

Defendants and
Third-Party Plaintiffs,
-178 -

TRIGGER ENERGY, INC., &
ALADDIN CAFITAL, INC.,

Third-Pary Defendants.
L E R F E R E L R E R L R LR X
BEFORE: The Honorable Douglas P. Earnett

Circuit Court Judge

in and for the Second Judicial Circuik
State of Scuth Dakota

Sioux Falls, South Dakota,

on January 18, 2024

APFERRMNCES: Mr., Daniel Brendtro
Hovland, Rasmus & Brendtro
Sioux Falls, South Dakota

Attorney for Plaintiffs and
Third-Party Defendants;

‘Mr, Matthew McIntosh
Beardsley, Jensen & Lee
Rapid City, South Dakota

Attorney for Defendante and
Third-Party Plaintiffs.

Roxans R. Osborn
BO0E-THZ-3032
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THE COURT: Good afterncon. We're on the record in the
matter of Trigger Energy Holdings: and Gulf Ccast Investment,
plaintiffs, wversus Kent Stevens, ah, TCU LLC, and TCU LI,
excuse me, TCU Holdings, LLC., defendants and third-party
plaintiffs. And also third-party defendants Trigger Energy,
Incorporated, and Aladdin Capital, Incorporated.

Would the lawyers, please note rtheir appsarances,

ME. BRENDTRC: TI'm Dan Brendtro for Trigger Energy
Holdings, LLC, Gulf Coast Investments, LLC, and Trigger
Energy Inc., and Aladdin Capital, Inc.

ME. MCINTOSH: Matt McIntosh for the defendants and
third-party plaintiffs, Your Honor.

THE COURT: This is the time and place set for hearing
and pretrial conference. A number of matters that the court
understands we're taking up today. We have defendant’s
motion for summary judgment. Court's reviewed all the
filings. I hadn't seen anything come in lately other than,
you know, the responsive briefing, and, ah, the initial
briefing that came in. Was there anything that's been filed
recently?

ME. BRENDTRO: Juat my reply, Your Honor.

THE COURT: Yeah. And I've reviewed that, Mr.
McIntosh.

MR. MCINTOSH: Thank you, Your Honor.

ME. BREMNDTRO: HNothing.
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THE COURT: HNothing else, Mr, Brendtro?

MR. ERENDTRO: Correct.

THE COURT: All right. Um, Mr. McIntosh, in terms of
your presentation, how do you, do vou intend to break these
down into counts, or how do, if, if you could just give me a
heads up, so I've got several notes here.

MR. MCINTOSH: BSure.

THE COURT: And I just want to make sure I can follow
adequately.

MR, MCINTOSH: Yeah. I will address the economic duress
argument first and then the remaining claim after that.

THE CDHRT; Okay. Your motion. Go ahead, Sir.

ME. MCINTOSH: Thank you, Your Homor. Would you prefer
that I stay seated?

THE COURT: TWhatever you're comfortable doing.

Mi. MCINTOSH: Okay.

THE COURT: What I'll tell vou is, is cbviously, I don't
have a court reporter here today. We're on court smart, I
need you, and, you know, and that's z good reminder. I need
to make spure I pull my e-mail up quick because if for some
reason they're not able to hear clearly in the control room,
they're going to send me an e-mail.

MR. MCINTOSH: OCkay.

THE COURT: Saying that they're not picking up Mr.

McIntosh or something of the sort, so..
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MR. MCINTOSH: Sure.

THE COURT: So, we want to make certain that everybody'sa
getting, that everyone's being picked up on the record. 8o,
yes, gir, you may remain seated whatever you're comfortable
with.

ME., MCINTOSH: Great. Thank you, Your Hemox.

THE COURT: Flease proceed, Bir.

ME. MCINTOSH: Thank you. This is the defendants and
third-party plaintiffs second motion for summary judgment.

THE COURT: You know as long as you said that, too, and
I wanted to be abundantly clear. There was never, I =zaw a
March 9th, 2020, hearing, wh, for judgment on the pleadings
that was handled, or I should say presided over by Judge
Power, and then it appears as though the case went to Judge
Damgaard due to a switch in the judicial responsibilities,
and then it went to Judge Sogn, and then it, it transferred
over to this court pursuant to another change in judicial
rasponsibilities. There was never an actual hearing that
took place on your first motion for summary judgment that I
saw.

ME. BRENDTRO: Correct {unintellighble).

MR. MCINTOSH: O©On the judgment for motion on the
pleadings?

THE COURT: No, there was a hearing that took place on

that.
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MR. MCINTOSH: Okay. Thank you.

THE COURT: March 9tk of 2020, but you filed an initial
motion for summary judgment prior to the depositicns being
completed of, of like, for example, I believe Mr. Mullen and
Mr. Eeogh? Keogh? Yeah.

ME. MCIHNTDSH: I believe that's correct, Your Homor.

THE COURT: Okay. You never had a hearing on your first
motion for summary judgment?

MR. MCINTOSH: I don't believe go.

ME. BREMDTRO: Correct.

THE COURT: ©Okay. I just wanted to make sure I wasn't
missing anything.

MR. MCINTOZSH: Yeah, no, thank you for clarifying. So,
let me begin by setting forth the common law defense of
duress, which required that such a comstraint is upon a
party that that party is forced to act against his own free
will, that the free will is overcome by another party. And
from there the common law doctrine of duress developed what
the Dunes Hespitalify case refers to a recent cutgrowth
called economic duress.

The doctrine of aconomic duress applies only to special,
unusual, or extracordinary situations im which unjustified
coercion ie uweed to induce a contract under such
circumstances that the victim has litcle choice but to

exceed. That'a Dunes Hospital-Hospitality, LLC, versus
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Country Kitchen, Inc =-- Interpational, Inc., 20 -- 2001 3D
36. But before I get to Dunes Hospitality and the elements
that must be proven by the plaintiffs, I want to begin with
the direct gquote from Attorney John Mullen, who was the
repregsentative from Gulf Coast during the transaction. &and
this iz a quete from his transcript that I've attached as
Bxhikit 13 te my fourth affidavic, *I did advise Gulf Coast
of available cptions other than the option that was chosen.
My client, I believe, internally evaluated that, and then did
make an informed decision.” It is with this gquote that we
must analyze the plaintiffs’ claims in this case, and we're
fortunate because we have something thar deoesn't always
happen in the State of South Dakota.

We have a case directly on point with facts squarely on
point in which the South Dakota Supreme Court has addressed
economic duress and in a factual ecircumstance that is very
similar to this case in frent of you. As outlined in my
brief, I set aside the facts from Dunes comparsd to the facts
of this case, and as you can see on the most relevant points,
they'ra all the zams.

And in Dunes, the South Dakota Supreme Court tells us
that a party asserting economic duress under these
clrcumstances has a difficult burden to overcome. It's at
paragraph 33. And as we look at the elements of economic

duress, it'll be clear that the plaintiffs have failed to
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make a sufficient showing, which is their burden here as an
opposition to the motion for summary judgment on all the
elements in which they'll carry the burden at trial.

Firsc, the plaintiffs must make a sufficient showing
that they inveluntarily accepted the terms of TCU. There was
a suggestion in the footnote that all’'s it has to be provided
here is a subjective notation that this was involuntary.

But that's not what Dunes holde, Instead, Dunes says that
there must be scmething beyond a showing of reluctancy te
accept the term and of financial embarrassment. Instead, it
must ba proven by evidence that the duress resulted from the
defendants wrongful and oppressive conduct and not by
plaintiffs necessities. But in plaintiffs’ response to this
motion, page six of their brief, they stated, gquote, "The
duress cccurred becauge of the threat to create millions of
dollars of problems for the plaintiffs if they refused to
accept the amount tendered by Mr. Stevens.” End quote.

That is the gsame positicon that the plaintiffs have
taken tThroughout this litigaticn. They were forced to accept
the terms or face economic turmoil. This is nothing more
than a reluctancy to accept the terms and a financial
embarragssment, which is simply not enough under this firat
element, according to Dune's Hospitality and subsequent
cases.

Second, moving to the second element, as laid out in
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Dunes, in which the South Dakota Supreme Court really focused
its cpinion on, was whether there was a sufficient showing
that no other reasonable alternative existaed. The court held
in Dunesz that in determining whether a reasonable alternative
ig availlable, we employ an objective test, therefore, the
ocutcome depends on the circumstances of each case, but then
states, quote, “The availability of a legal rescluticn is one
such circumstance.* That's paragraph 21 in Dunes, If we
lock at the, the plaintiffs’ responses to the statements of
undisputed material facts. There are no disputes to the
following: #38, Scott Keogh admitted his attorney inform-
informed him of the option that Culf Coast could have gimply
refused to sell their intereats to Stevens. §#40, Scott EKeogh
admitted his attorney informed him of his option to termimate
Stevens as the operations manager, which would have then

triggered a mandatery buy-sell under the operating agreement.

42, Bcott FKeogh admitted his attorney informed him of his

agption to hire a ¢rew ko come in and replace Stevens and then
sue Stevens. And then 43, that Attorney Mullen also adviged
his client that a suit could possibly be made for tortious
interference againgt Stevens.

Further, the plaintiffs do not dispute that Attormey
John Mullen testified, I believe internally, my client
internally evaluated and then did make an informed deciszion.

THE COURT: After he provided all of the options you've

Filed: 11/30/2024 5:14 PM CST Minnehaha County, South Dakota 49CIV19-002287
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outlined?

MR. MCINTOSH: Correct, Your Honor. Thank you.
Therefore, it is undisputed, according to the filings in this
cagse pursuant to the motion for summary Jjudgment, that a
competent attorney provided sophisticated businessmen at
least four altermatives, including multiple legal resclutions
to this matter. The fact that the plaintiffs did not like
the opticns does not make them unreasonable, In fact, some
of the options that are presented that were presented by
Attorney John Mullen to his client pricr to executing four
different documents to effectuate the sale of this, of these
interests, the case in Dunes c¢ites that they had the option
to terminate their affiliation with CKI, Country Kitchen
International, or file suit, that's at paragraph 32. Those
are the two options that the South Dakeota Supreme Court
examined, ultimately holding that those options were
obvigusly known to Dunes because they actually filed their
suit two montha after the agreement was signed. Thus, the
court found that the decision to enter the agreement was the
regult of an informed and deliberate decision, as Dunes
consisted of sophisticated members and investors and was wall
represented by experienced, competent attorneys, excuse me,
lawyers. As I've outlined, that's the exact factual scenario
that we have before this case.

At previous points the plaintiffs have argued this is a

APFOT2
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reascnable determination that should be made by a jury, but
that isn’'t something that's necessarily true in this case
because although reascnableness and objective those facts may
e true as what tha standard is. They are the spame exact
facte that are outloan -- outlined in Dunes, and under those
exact same circumstances the court said that's not enough.
You did not meet your burden on this case, and then the court
took away a jury wverdict, and two times that the court failed
to take it away from the jury and said enter this werdict,
not redo it, not go back. That should have never happened.
It should have been entered at that point.

THE COURT: You should have ended the case right then?

ME. MCINTOSH: Yes, Sir.

THE COURT: At the conclusion of plaintiffs’ evidence?

ME. MCINTOSH: Yes, Sir.

THE COURT: And so isn't would you agree with me that
that's akin to what we're here to decide today in terms of
the summary judgment action?

ME. MCINTOSH: Absolutely, Your Honor. Aand, and I would
algo draw the connection te Pochat wversgus State Farm, which
ig 772 F.S5upp.2d 1062. In that case, contrary to some of the
briefing that the plaintiffs have submitted saying this
shouldn't be judged on a ceold record, that you should be able

to sit and listen to the argquments, listen te the testimeony -
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THE COURT: =-=- I'm gSorry, what was that site again?

ME. MCINTCEH: Yesa, Your Honor. FPochat versus State
Farm, 772 F.Supp.2d 1062. I believe both parties have cited
to that as well --

THE COURT: Yeah.

MR. MCINTOEH: -- in our briefing for ya. Let me dircle
back to what I would say the, the plaintiffs have made the
argument that you shouldn't make that determination oh a
summary judgment motion because at least in Dunes they have
the opportunity to go through, the court was able to view the
testimeny,. judge credibility. As you'wve just pointed out,
taking it away from the jury is essentially what we'res doing
here. We're saying this shouldn't go to a jury. This is an
issue that is -- they've failed to prove their case. And in
Pochat that was a case in which the District Court for the
Western District of South Dakoba did exactly that. On a
motion for summary judgment, the court ultimately found that
the plaintiff failed to establish the second element, the
same one we're talking about here, because the plaintiffs had
ancther opbtion available bto her, which was initiate the
litigation for breach of contract, bad faith, and punitive
damages, and then most importantly, as she did after she
accepted the check. So, both in Dunes Hospitality and Poghat
you have the, the two different courts examining the elements

of economic duress, and on the second element finding that a
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legal resocluticom is cme that provideg a reascnable
alternative. Scme of the arguments that have been made
imclude that this wouldn't have been a wiable option becausa
of logs. We would have had a substantial amount of debt.

We wouldn't have been able to take over the company. There
are things that were preventing us from doing this,

Well, those are the same arguments that all of these
things, all of these defendants, excuse me, plaintiffs, make
in these cases. Specifically, if vou look at Dunes
Hospitality, the threat wag we're out of hera. We'rs going
to leave your restaurant. You're going to be stuck without a
restanrant that's affixed to your hotel, and we're leaving
all the other restaurants in South Dakota without any
gervices. It's the same finaneial position. The game
trouble that they're going to run into in FPochaf versus State
Farms, you have an individual who'\s injured,

THE COURT: Hardball, but not oppressive.

ME. MCINTOSH: Exactly, Your Homor., And that's, that's
exactly --

THE COURT: -- and that's your position?

ME. MCINTOSH: Exactly. And, and sc what we have here
ie we have twoe cases that are directly on point te tell us
under these factes, under these scenarios, if you have a
competent attorney, and there's no doubt the plaintiffs admit

it, John Mullen is a very competent attorney. He's 30 years
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of practice in doing what he's done. He advises his client
and says here are your opticns. The client says, okay, I
don't like that. T dom'‘t like that. I don't like thatr.
We're going to go ahead and we're going ko take the money,
and we're going to put that money in our aceount, and then in
30 days, excuse me, 20 days, we're going to file a lawsuit.
That is not economic duress. The over, there's been no
overcoming the will of the plaintiffs in this case. They
simply made an informed and deliberate decision as testified
to by their own attormey. They can't overcome the testimony
of their own attormey in which he says that I provided
aptions. I believe they've considered those options and made
an informed decision.

There is nothing more here than simply as we just
discussed, a hardball and negotiation, and that takes us to
the third element, which is that the plaintiff must make a
sufficient showing that the circumstances were the result of
a coercive wrongful act. 2And so what we really have hersa
under the elements for economic duress is you have two
elements that leock at the conduct of the person that
allegedly has created the duress. The first element looks at
the, the, in this case, Mr. Stevens. And the third element
lacks at Mr. Btevens, while the second element looks alb well,
what were the optiomns available with the person claiming

duress.
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1 5o, for this third element, the plaintiffas mist make a

2 | sufficient showing that the eircumstances were the result of
3 | a coercive wrongful act. As you just indicated, being the

4 | victim of a hard bargain, the Supreme Court has said that's

5 | not encugh. Somebody is even nasty, hardball tactics that is
6 | not enough to establish economic duress. furthayr, the

7 | threat toc carry out something which the law entitles them to
8 | do is nmot wrongful or coercive. And this gets to be

8 | complicated because the plaintiffs say that they were the

10 | victim of duress because Kent Stevens, we can use whatever

11 term they want because this is our motion, and they get to,
12 | they get to say and paint Mr. Stevens in whichever light they
13 | would like for this court. FKent Stevens threatened to “hlow
14 | up” the company dynamite option. Take all the customers,

13 | take all the, the crews. Leave them without anybedy and

16 | essentially them holding a bag full of money or, excuse me,
17 | bag full of debt at that point. But Scott Keogh testified in
18 | his depogition, and Kent, and Hent Stevens agreed, and I

18 | think everybody agrees that it, as an individual working for
20 | a business you have the right to quit anytime you want. In
21 | fact, Scott Keogh testified it's a free country. I think

22 | that was reiterated by Kent Stevens in which he said, yeah, I
23 | could quit if I wanted to, but the plaintiffs will argue tc
24 | the court that there's a big difference between gquitting.

25 | I'm, I'm out of here. I'm walking away and saying not only
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am I guitting, I'm blowing this thing up. I'm taking your
customers, and I'm taking all my crews and what are you guys
going te do? But it's really trying to have it both ways
because the follow-up testimony from Scott Keocgh was all of
these crews were loyal to him. They were his guys. He
brought them in. And all these customers, they were loyal to
him because they worked with him. They were directly in the
field with him. And so it's hard to understand the
plaintiffs’ argument on this element because if Kent Stevens
can quit, which he's able to, and the natural progression is
that his crew leaves and his customers go with him; is that
ckay? That's, I'm not sure on that, and how their pasition
ia on that, but if he says, and he threatens to do the same
thing they're saving that's wrongful and coercive, and I
think that's trying to hawve your cake and eat it, too. You
can't say that they're going to go no matter what, but he has
the right to quit, but bacause he threatensd to do the =same
thing, that's wrong and coercive. That's not how economic
duress works, Your Honor.

The plaintiffs have simply failed to make a sufficient
showing the economic duress was present during this, during
this transaction, They had an attorney. BAn attorney that's
competent. They're successful, sophisticated businsssmen
that own multiple companies, including Mr. Keogh, who

testified to being the vice president of no less than ais
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1 | different companies. They're not pushovers. They didn't

2 | know, they didn't have any idea of what was going on. They
3 | were very experienced. They had competent attorneys. They
4 | ware provided multiple options, and then they signed a

5 | document and accepted the money. That's not economic duress.

6 What that gets us --
T THE COURT: -- and debt was cleared off?
8 ME. MCINTOSH: And, and in addition, Mr. Eeogh received

9 | another 53,000,000 that just kind of gets pushed to the side
10 | because all of his debt gets paid off. This iz something

11 | that I touched on.

12 THE COURT: Because he was a guarantor as I understand
13 | it or hies, I should say his company was a guarantor. Do I
14 | have that correct?

15 ME. MCINTOSH: You do, Your Henor. And not only was his
16 | company a guarantor, his company was deoing the factoring of
17 | invoices for Blueprint Energy. So, he was getting paid

iB | because they almost like a payday loan, I deon't wanb bto

19 | diminish what he does, but they advance money, then they

20 | collect on the invoices s=o that the --

21 THE COURT: -- gimilar to a line of credit. Similar to

22 | a 1line of credit.

23 ME. MCINTOSH: Exactly.
24 THE COUERT: If you will?
25 ME. MCINTOSH: Yes, Your Honor. Um, sSo not only did

16
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$B00,000 get transferred to Scott Keogh in his capacity of
Blueprint, excuse me, Gulf Coast, and to Waylon Geuke.

THE COURT: Pursuant to the purchase agreement?

ME. MCINTOSH: Yes, Your Honor. And pursuant to the
funds flow memorandumn which also detailed where do we want
this money to go.

THE COUET: And where it all came from?

MR. MCINTOSH: Where it came from, where it was going,
and when it was to be there, all of which happened. &And then
alsc the parties agreed pursuant toc the membarship agreeament
that Scott Keogh's company, Aladdin, would continue to factor
these involices because it was difficult to pull those ocut and
go have them factored with somebody else. Instead, they
agreed, well, let's just centimie running through these until
we get through the invoices you're handling, at that time,
we'll no longer use you or we may. They said at that point
they actually didn't know if they would continue to use
Aladdin to do the financing aspect, but what happens iz this
gets entered, this being the membership interest, the
membership interest purchase agreements. They continued to
factor, and Scott Keogh thus is making more money at the end
of this transactiom until they're all paid off. 8o,
everybody is operating under the assumption that all is good
here. T got my money. You got your money. I got 3,000,000

moere for my financing company, and then here comes a lawsuit
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saying we didn't want to sign any of those documents, That's
just gimply not how econcomic duress works. And what we are
asking the court to do is to find that plaintiffs have made,
failed toc make a sufficient showing under those elements, and
what that does is that that then makes them subject to the
membership purchase agraements that they signed.

In those detailed membership purchase agreement, there
are a number of clauses which provide specifically the
remaining claims that the plaintiffe are making.
Specifically, mumber two and number eight, I will address
geparately here in a moment, but the other claime that are
being made, for example, the breach of the operating
agreement. Well, the membership purchase agreement says that
by delivering, executing, delivering, and performing, and I
am paraphraging here, Section 2.02 of the Membership Purchase
Agreement. The consummation of the transactions do not and
will not A} wviclate or conflict with the Articles of
Organization or the LLC agreement defined below. Well, down
below, LLC agreement is defined as the Decembar 13, 2017,
LLC agreement. That's the LLC agreement for Blueprint by --
Blueprint. So, they have represented and are bound by the
terms that they agreed to in the Membership Purchase
Agreement. What they've tried te do and what they've said in
their pleadings is well, those den't apply as well because

we're unwinding these agreements pursuant to duress.
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1 All of their claims rest on the aspect of duress, and ac
2 | if dureass goes away, they're bound by the membership purchase
3 | agreements and that's just a gquestion of, of contract

4 | interpretation. And as thie court knows, contract

D | interpretation is a gquestion of law for the court to decide

6 | not a jury.

7 And so ocur position is that there is no duress. They

6 | cannot meet the elements of economic duresa. This court

9 | should take this case from them because then they are bound
10 | by the, the representaticns, the warranties, and the

11 | guarantees that they made in the membership purchase

12 | agresments.

13 THE COURT: How do vou respond to Mr. Brendtro's

14 | argument that those representations and warranties are

13 | invalid pursuant to public policy?

16 ME. MCINTOSH: Well, I think the clearest distinction is
17 | Mr. Brendtro through his clients are referring to the

18 | indemnity provision.

19 THE COURT: Yes.

20 MR. MCINTOSH: And what we're talking about there is

21 | indemnity to whether or not they have to pay attorney’'s fees

22 |when this is all esaid and done. The provision I'm speaking
43 |to i3 no conflicts and consents, which is Section 2.02. That
24 |is not an indemnity provisicn. This is a warranty and a

25 |guarantee, which ig not in vielation of public policy because
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they represented, they guaranteed, and they signed.

THE COURT: So, your positiom is that that’'s only as to
the indemnity?

MR. MCINTOSH: Correct, Your Honor. And what we do know
here, and I don‘t want to skip over this because I don't want
it to get lost in the mix, is that Scott Keogh testified that
he read this agreement. He understood the terms of the
agreement. He signed the agreement. This is not a case in
which you have the cold common law duress where someone's got
a gun te your head. You have a negetiation that begins in
February. You have a pickup in the June area of 201%, and
then there are multiple documents that are signed, no less
than four, and attorneys that are trading drafcs back and
forth saying T don't like this, can you take that out? Can I
add this provision, pleass remove this provision. Can we
negotiate what the plaintiffs will tell the court about a
true-up? The time that we decided to agree te this and the
time that we actually closed, there were gome debt that was
paid off and because of that we want more money. Well, that
wag sent to the attorney for Mr. Btevens. Mr. Stevens saild,
no. And then back to Attorney Mullen, he said, well, then
we're going to negotiate the best deal we can based on that.
That is nmegotiation. That's hardball tactics. That is not
economic dureas to sit there and say they said, no, what do

yvou want to do? Well, I guess we'll go forward and sign the
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1 | document. That is not economic duress. That is negotiation.
2 | Hardball or I believe one of the cases gays if vou got wvested
3 | in the negotiations, that is not ecomomic duress.

4 Your Honeor, we're asking that the court enter summary

5 | judgment pursuant to the failure to make a sufficient

€ | showing, and inevitably this case will ke appealed to the

7 | SBouth Dakota Supreme Court. If it is appealed, then the

g8 | Souch Dakota Supreme Court can tell us whether thege two

89 | cases are directly on point or not, and then we can come back
10 | if they say no and try the case. If we go through the entire
11 process, have a trial, and then it gets appealad, we may be
12 | back a second time, or it may have been for nothing if the

13 | Dunes Hospitality or the Pochaf Stafte Farm case remalins Crue
4 | a8 we suggest it does.

15 Thank you, Your Honor. HNothing further.

16 THE COURT: Mr. Brendtro. I guess my first gquestion is
17 | why 18 the conduct of this case worse than what happened in
18 | Punes? And that it kind of flows into the first prong of

19 | economic duress. You know, how did your clients

20 | inveluntarily accept these terms and f£it it in wherewver you
21 | wvant, but those are two cquestions that T have from the onset,
2 | 8ir.

23 ME. BRENDTRO: Okay. So, I'll start there. Well, I'll,
24 | 1'11 start with, I can't fathom why this would get sent back

25 | for a second trial. If this court is instructing the court -
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1 | - or thisg court ig instructing the jury using the jury

2 | instructions that ars baged upon patterns and, and Dunes.

3 | This either, what will happen in Dunes happens here, meaning
4 | they'll vacate the verdict, or they'll affirm the wverdict,

5 | but we're not going to come back for a second trial. There's
& | no reason that that should be a concern of the court. AaAnd

7 | that was his final point.

8 So, Judgae, on page six of the reply brief, he included a
9 | table with seven or eight compariscns betwesn cur case and

10 Dunes Hospitality. I wag —-

1 THE COURT: One moment, let me turn to it.

12 ME. BRENDTRO: He meaning Mr. McIntosh.

13 THE COURT: 1I'm sorry, page what of his reply brief?
14 ME. BRENDTRO: Page six.

15 THE COURT: Six. Go ahead, Bir.

16 MER. BRENDTRO: dJudge, I was in the process of actually

17 | drafting a sur-reply brief that would have its own table as,

18 |as the sur-reply argqument, and I decided rather than waste

18 | the procedure of that I would just make one and tell you what
20 | it zays. BSe, guite simply, yes, you can find comparisons

21 | batween the two as one would expect between two cases of

22 |economic duress. These are the things that are missing from
23 | this table.

24 One, Kent Stevens is threatening to take the customers.

25 |There's no such threat like that in the Dunes case. Itig
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1 | attached to a hotel. It's a restaurant. It'g available to
2 | the publie. The custemers would continue to come whether or
3 | not the management company leaves. That's the difference.

4 Twa, he's threatening to take all the employees. Uk,

5 that's not the case in Dunes., Dunes is a MAnagement COMDPAILY,
B | ah, that would employ waitresses, servers, busboye, whoever,
7 | who live in the area. If the management company disappears,
B | thoge people still need a job, thay would be able to come to
8 |work. It's the management piece that's missing. That's a
10 | distinetion here.

1 Um, he's threatening to, I mean this is the third point.
12 | Eent Stevens is threatening implicitly to interfere with the
13 | traneiticon. So, meaning that he's not talking about leaving
14 | and disappearing. He wante to *blow up* the company. He

15 | wants nothing further to happen. Dunes isn't that type of
16 | case. They're not saying we will destroy your restaurant,

17 ¥You will bhave no further possibility of, of an cngoing

18 | pursuit of, of a business. That's not what's happening

19 | therea.

20 Fourth, FKent Stevens, by the wav, I, I broke my glasses
M | four days ago. These are readers and so I'm like —-

22 THE COURT: ~-- take your time.

23 ME. BRENDTRC: -- doing a lot of adjusting and I

24 | apologize.

25 THE COURT: Take your time.
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MR. BRENDTRO: Kent Stevens is an officer and a
fiduciary of the entities that are involved hera. In the
Dunes Hospitality case, they're a third-party administrator,
ah, of a, of a hotel restaurant system. They are a
completely different third-party. They're not owners.
They're not cofficers, which is the, the next point. Eent is
a co-owner of the company he's threatening to "blow up". In
Dune’s Hespitality, they're not co-owners. This is literally
an armed-length transaction. Judge, if you and I got into a
an agreement where you're going to provide services for me,
ah, you decide to use sharp negotiation tactics to get out of
that negotiation or out of that agreement, that's a different
type of case than if you and I co-own a business together,
and you're an officer, and you engage in this conduct. HNone
of these factors are present in Dunes.

Mext, he's threatening to create a default on the debt.
There is nothing in the Dunes Hospitality case that even
comes remotely close to the idea that this is an implicit
threat to ha ha ha, I am indestructible, ah, in bankruptey.
Kent is, is saying these things. Ah, there's nothing that
you could do, I'm worth 515,000 net equity in my house. That
has no appearance whatscever in the Dunes case.

And, seven, there's a non-compete agreement which Eent
15 threatening to breach. Um, there's no such thing in ths

Dunaz case.
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THE COURT: But isn't this alego a bargain for exchange
in the case at hand?

MR. BERENDTRCQ: AL —-

THE COURT: -- between the two partiss?

ME. BREMDTRO: 5o, I --

THE COURT: -- or between the multiple parties, I gueass

MER. BRENDTRO: Yeah.

THE COURT: You dida't, I mean what I'm trying to, what

25

I'm trying to get my arms around here in terms of involuntary

acceptance, the first prong.

MR. BREENDTRO: Yep.

THE COURT: Is, and I understand the statements and so
forth made by Mr. Stevens, and hardball, the term we've been
using, but this appeared to be bargained for, bargained for
with mutual assent and a contract that was entered into with
the advice of counsel, and that counsel giving multiple
options as well to your clients.

ME.. BRENDTRO: So, yves. If, if T could respond to that

The Dunes case talks about the adeguacy of other options, not

the existence of other opticms. If I take you up to the top
floor of a building, Judge, and use duress, and you'wve got

four windows and the door, and I'm telling you to come with

me through the door, you look ocut the windows and each of the

windows would involve a jump of varying distances, and you

determinae nona of those are reasonable jumps, you come with
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me, yes, you have appropriately evaluated all five options
and chosen the only reascnable one available to you, which is
Eo come with me because I have a gun. In this case, that's
the testimony. Mr. Mullen, Mr. Keogh keeps saying the same
thing, yes, we're not dumb. We, we locked at everything that
we could possibly consider, and the only one that made sense
was to go along with this and then sue him afterwards,
because anything else is just asking him te “"blow up® the
company. Every other act of resistance in any way they
Perceived would trigger him te follow through on the threat.
So, yes, options existed, but they were not reasonable, and,
ah, legal remedies axisted, but they were not adequate
because any single one of them they perceived would have
resulted in Kent Stevens blowing up the company. That's,
that*s where wa're at,

The, the, the comment that I heard you make during the
first part of this, hardball but not oppressive, meaning
that's —- vyou were paraphrasing his, ah, his take on this.

THE COURT: His position.

ME. BRENDTRO: His position. He will tell that to 12
strangers. Hardball but not oppressive., If you're mulling
over which one it is, that's not a question for you, that'as a
question for them. Is it hardball or is it oppressive?
Comsidering all of the factors, meaning all of these on my

legal pad on the table. All of these, meaning the table that
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he's done, all Ehe rest of the facts, ah, iz this, there's a
quote in the Dunes case, um, it uses the word inherently.
Let's gee, I want to get it right here.

THE COURT: And you're speaking more towards —-

ME. BRENDTRO: -- oh, yeah, and —-

THE COURT: -- you're speaking a little more towards the
second element in terms of reasonable alternative at this
point?

ME. BREWDTRO: Okay. Yep. &And, ah, Judge, I, um, I
probably will jump between the elements. I had a hard time
tracking them in a coherent, logical fashion. They, they
gegem to refer to each other as we go. The, the court seems
to refer back to its multiple elements, and so if I fail to
address one, let me know, and I'11, Irll do a better job, bub
they, they all seem to kind of like --

THE COURT: ~-- what paragraph are you in in Dunes?

ME. BERENDTRO: &Ah, so the guote is, ah, the type of
pressure, quote, "inherently imnvolved®, close guote, in
typical negotiations. And I don't know exactly where that
comes from. It's in the paragraph 23, I think. Oh, yeah,
yep. HNegotlatioms inherently involve a certain amount of
pregsure and coercion, paragraph 23. BAh, the, the pressure
that we're talking akbout. I would be shocked if any of the
jury members would find this te be the type that's inherently

involved in a tramsaction. It, it, it's beyond the pale.
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It'se, it's conduct that makes no sense. 5Scott Keogh, ah, I
had the opportunity te sit through his deposition and
remarkahle witness, remarkable businessman. Describes at
length how none of this made any sense, that anybody would
act this way. He didn't even believe the threata to be true
until the wvery end, when suddenly the attorney for Kent
Stevens is parcdying the idea of the dynamite option.

This iz not the coercicn that's, guote, "inherently
involved” in a typical business transaction. There is
nothing like that. HNHow, I understand, ah, Mr. McIntosh can
make the argument against that, but the fact that we're
having this argument here means this ia not a guestion for
vou, this is a ocuestiom for, for our neighbors.

th, the first promg, ah, they talk about the you know,
it's, it's not just reluctance. It's not just embarrassment.
T think both of those boil down to bad deal or bad deal.

This wasn't reluctance to make a bad deal. This was the
inability to negotlate anything different than that price.

Tt waa that they knew it was the wrong price, and they knew
that they couldn't do anything about that. This was not
about financial embarrassment. Keep, keep in mind, the issus
here is whether or not it was the right price, $800,000 per
share. That's not a matter of embarrassment. The issue is
the pressure that's put on it to not only accept the wrong

price, but then "blow up” the whole company to make it worse
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if yvou don't accept that.

THE COURT: Well, isn't the issue whether or not your
clients voluntary, voluntarily agreed to it under the first
prong?

ME. BEENDIRO: Correct. Yeah, and I, T think the
testimony and the, all the circumstances are that, no, they
didn’t.

THE COURT: Well, they agreed to the price?

MR. BRENDTRO: Right. That's, well, they signed an
agreament stating that-price under the duress that if they
didn't accept that price then they would (unintellighle} the
company. So, the, umm, the bad faith insurance case, ah,
Pachot, P-A-C-H-0-T, um, if, if we're going to use that as a
model, we need to consider what circumstances were there,
which is a bad £faith relationship between vou and your
insurer.

Um, &, a lawsuit there is always an option and it
doaesn't necessarily change the course of, of conduct. Here,
the simple idea of bringing a lawsuit against Kent meant that
he was going to blow the whole thing up and leave, meaning
the squivalent would ke that if you bring, this, this would
be yvour local insurance agent, State Farm is too big for this
to happen, but DeSmet Insurance sayvs if you bring a bad faith
insurance claim, wa'll "blow up”™ the insurance company.

There'll be no money to pay anybody's claims. That's the
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threat in the equivalent manner herse. Whatewver the threat
was in Pachot 13, is not similar to here. The fact that you
can decide that case on summary judgment is a different
facts, different, different cdircumstances. Um, I, I don't
think it's a ugeful measuring stick for hers. Um, one of
the, the phrases that Mr. McIntosh used is you can do what
the law entitles you to do. Well, the law does not sntitle
you to breach your noncompete. The law does not entitle vou
to breach your fiduciary duties to a company. The law does
not entitle you to use oppresgive conduct, There's lote of
things and that's what Counte 2 through 7 are in our
complaint and outlining all of the things that the law does
not allow vou to do. In Dunes, the law allows yvou to not
continue to be an operative restaurant. That's, that, that's
the end of that case. That is the extent of the, the
comparison. Um, the idea of this natural progressicn,
meaning if, if Kent leaves, and then this would be the
natural set of dominces that happens next, that's Kent's spin
on thia, ah, that if I leave this is just what's maturally
going to happen. That's his spin after the fact. When it's
going on in real time, what the testimony at least in, im, in
tavor of my clients for this motion is that he's actively
making these threats, not just saying it's like dominoces, um,
and, and there's no proof that that was going to happen, just

if he decided just to walk away. That's not, that's not what
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this is about. The idea that that Aladdin received
§3,000,000, that that's principle on a loan., It's not like
it's a gift. It's folleowing through on part of the
agreement. &And sc it's, it's not like it's some luxury.

It's getting back the principle as a bank. There's, there's
noething about that that's magnanimous, ah, or any, any way
related to this. The, the payday loan comment, I, I get the
shorthand for that. The evidence at trial will show you
that, ah, the, the interest rate that they're charging is
basically one percent a month on most things or less. One
cage it was 15%, but that was because Aladdin had to horrow
another $1,000,000 at 15% from its own lender to do chats,
And 8o it's not exteorticmary interest in any way.

Um, Judge, to me this is, this i a case that is so not
even close Co on all fours with Dunes that it's not worth
furcther analysis. I mean, I've told you everything I think I
can tell you about why they're different.

Umm, I will transitien into this Section 2.02
discusgion, but T am confused, and I would like clarification
before I proceed because if wa're agresing that it cannot be
used for indemnity because it's not specific enough, my next
question is, how is it being applied in this, in this motion
here? Like what, what are we talking about then? Is it
being used to prove there was no duress? Because that

deesn't make sense that vou could like prove that there's no
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1 |duress by making yvou sign a document that says there's nc

? |duresgs., Aand I have gome further arquments about that anyway.
3 |Or is it being used to say that this doesn't breach the

4 |operating agreement, in which case it doesn't, it doesn't say
5 |that. That's not what the language says. But I, I would

B |like, if it's possible for the court to turn this back over

7 |to Mr. McIntosh to explain what it is we're talking about

8 |2.02 in regards to today, and then I can respond to where it
9 |goes next.

10 THE COURT: Mr. McIntosh.

11 ME. MCINTOSH: Sure, Your Honor., I, I think I addressed
12 | it in in my argument i= that the, the provision statea that
13 | the execution, delivery, and performance by seller of this

14 | agreement, and the documents to be delivered hereunder, in

15 | the consummation of the transactions contemplated hereby, do
16 | not and will not violate or conflict with the Articles of

17 | organizatiecn, the LLC Rgreement, or other organizational

18 | documents of Seller, violate or conflict with any judgment,
18 | order, decres, statute, law, ordinance, rule, or regulation
20 | applicable to seller, conflict with, or result in, and then
21 | it goes on to a number of, of different areas, and it's our
22 | position that --

23 THE COURT: ~-- what page in your brief are you on?

24 MR. MCINTOSH: I'm morry, I'm not in my brief, Your

25 Honor.
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THE COURT: Oh.

ME. MCINTOSH: I was reading that directly from the
membership purchase agreements.

THE COURT: 1It's referenced in what page in your hrief?

MR, MCINTOSH: It is in there, Your Honor.

THE COURT: At least some of that language is
paraphrased in your brief.

ME. MCINTCSH: It is, Your Honor.

THE COURT: I thought I had it marked somewhere.

ME. MCINTOSH: T believe it is page 20 of my initial

THE COURT: Yeah, 20 and 21, it leoks like.

MR. MCINTOSH: Yes, Your Honor.

THE COURT: Thank you.

MR. MCINTOSH: 7Yeah. BAnd as I explained in that brief
is that, for example, Gulf Coast that I'm quoting from page
<l, and Trigger assert in Count 2 of their complaint, the
defendant and third-party plaintiff breached the operating
agreement. And T, I failed to touch on that issue, and I, I
would like to address that on, on reply as well, um, in my
response rebuttal. Uh, but in it they, they zay that there
is no viclation of the cperating agresment. 2and se their
claims, and so their claims reste on yeah, but we only signed
that because of duress, but if this court finds that there is

no duress, then you're bound to the terms of the agreement
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you signed. That's as simple as I think I can make ift, Your
Honor.

THE COURT: Go ahead, Mr. Brendtro.

MR. BERENDTRO: 8o, there's a couple of problems with
that, at least from our, our point of wview. If it's being
used to prove that there's no duress, that it doesn't make
any sense that, that, that would be a way that you could, um,
like trick, trick somebody into a, I mean, if you're
addressing them in to the comtract, you're addressing them in
the contract, but the things that are within it can't be used
to prove that there's no duress.

The second thing would be to look at Mr, Mallem's
testimony about this, these provisions. He, he did not find
them te be, ah, meaning what Mr. McIntosh is asserting that
they're meaning, um, did net, did not see them in that light
as they were drafted and, um, that at least suggests an
ambiguity here, which would be an important aspact to
digscugs. I think vou could also get there om the face of, of
this language. It's broad and, and inclugive. A lot of
commas, a lot of synonyms, but it alsc doesn't say what he's
trying to make it say. Yes, the operating agreement would
allow for the tranafer of sghares. Ah, and, and that's what
happens. Yes, these are shares that exist, vou know, legally
this is a process that's going to take place. Doesn't mean

that the operating agreements mechanism by which teo decide
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1 | the price per share wasg appropriately followed to get here.
2 |If, if that's what they want this section of the agreement to
3 |mean, they should have saild that, ah, that this is the
4 | appropriate price based upon X, ¥, and Z.
3 S0, to use this like extremely broad and extremely
6 |inclugive language after the £act to shoeshorm in the fact
7 | that well, by the way, aven though there's a process by which
8 |to decide a, um, a price when the parties don't agree,
8 | therefore, ha ha ha, yvou've, you've waived that, and it's
0 | you're stuck with that. That's, that's not how these
11 | agreaments work. That's mot how the language works. I think
12 | it's ambigueous on its face if, if that'e what it's being used
13 for. And then as for whether it's as to Counmt 2, vou know,
14 | breach of the agreement, you know, I, I don't see that as, as
15 | being an argument that that can be trued-up that way. And
16 | then as far as an argqument for duress, um, you know, we gst
17 | back to the public pelicy. Um, it's the, the same idea. If
18 | you can indemnify before somebody indemnify you for their own
19 | misconduct, you can't, ah, slip a, alip a line into an
agreement that says ha-ha there's no duress even though
thare's duress, with-without being specific.

Om, the, the, the phrase that that he concluded with was

0

&

22

23 | he got beated., Um, you know that, that's, that's not what
24 | this is. I would be, ah, be shocked if every jury that ever
25

looked at this case would find that this was a case they
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1 | would agree where you just got bested. You know, Eent really
2 | eleverly figured out a way to, to force you into this. That,
3 |that's not, that's not what this case is. This is not what
4 |we want anvbody doing. Thia ia, you know, if, if we're
5 | talking about how we teach the, teach our children about how
6§ |to be good citizens, how to ke good partners, how to be good
7 |businessmen. This is not what we would teach our kide to do.
B | This is what we teach our kids not to do, which is why we're
9 | seeking punitive damages in this case so that people den't do
10 | this next time.

11 I, I think, I think that addresses what was raised. It

12 | sounds like he wants to make further arguments and would like

13 | the chance to respomd if they're new, but that's, that's our
14 | view of the case, Judge. This is one for the jury. You
15 | certainly would have the, the ability later on in the case to

16 | take it away from the Jjury, um, via motion for directed
17 | verdict. Motion after the, you know, after the whole thing
18 | iz done when we look at this again, but to me this is
18 | substantially dissimilar from Dunes. And is, is exactly the

20 | kind of thing that the doctrine of economic duress was

21 | designed for. Maybe a better way to say it is, we know the

5

doctrine exists. The South Dakota Supreme Court has

B

sanctioned it. And if it doesn't apply to this, I'm not sure
24 | what it would apply to.

25 THE COURT: In terms of the shareholder cppressicn
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1 count, i1f you have a bargain for exchange contract that these
2 | parties entered into, then flush thig out for me a little

3 | more, Mr. Brendtro. How is, how are all the alemankta of

4 | shareholder oppreszsion met?

5 ME. BRENDTRC: Judge, the, um --
] THE COURT: -- the —-
7 ME. BEENDTRO: -- the pause in my answer here is because

g | I do not have the, the elements of shareholder oppression

9 | committed to memory, and so I'm trying teo find a good place
10 | to borrow from those.

1 THE COURT: Take your time, Sir,

12 MR. BRENDTRO: Okay. BSo, Judge, do you, this is where
13 | you phone a friend. Judge, do you happen to have the

14 | elements in front of wvou?

15 THE COURT: I don't have them in front of me,

16 ME. BEENDTREO: Okay. So, to me, that issue wasn't --
17 THE COURT: -- I can find them cgquick if yvou want me to.
18 ME. BRENDTRO: Yeah. 8o, my first response would be

19 | that wasn't briefed in his motion, but we get around some

other issues, but that wasn't specifically briefed, which is

i

why it's not specifically responded to in our brief. COur,
our response was a lot more broad because his attack was, was
23 |quite broad and, and, and narrow at the same time. So, I

24 |don't have a good answer., Um, I, um, 80 —-

25 THE COURT: -- and if you, if you wish to supplement
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that.

ME. BRENDTRO: Y¥Yeah.

THE COURT: I'll, I, I don't, I dom't mean to put you in
an unreasonably awkward pogition here, if I could use that
term.

ME. ERENDTRD: So, I mean, 1t's, I think for both of us
it's highlighting that, sh, there's, there's an instruction
that we hawve not yet fleghed out in, sh, in what we presented
so far. Ah, let me see, actually let wme try thia.

THE COURT: You know, while yvou're doing that, I'll,
I'll give you a few mimites, and I'm golng to run, grab
anothear water.

ME. BRENDTRD: Okay.

THE COURT: And we'll just take a brief, take a bDrief
recegs. I had a couple of notes in my cffice I wanted to
grab anyway.

{Recese at 3:20 p.m.)

{Proceedings resumed at 3:34 p.m.)

THE COURT: We're back on the record. Go ahead, Mr.
Erendtro.

ME. BERENDTRO: Judge, ah, we were able to look, um, jury
instruction 130, um, it's, it's an instruction about punitive
damages, but in that we offer =-

THE COURT: -- you said 130.

ME. BREHDTRD: 130, ves.
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THE COURT: Thank you. Couldn't hear vou.

ME. BEENDTRO: Imn that instruction, ah, it's a different
purpeose there, but that instruction's a punitive damages
instruction, but for the purpose of defining the word
oppressive, we went in to the cases and found different
definitions of oppressive which are all shareholder
oppression cases. So, the language then can be found there.
I then went and locked at the Landstrom v. Shaver case. That
is one of the cases cited in, in the footnote there on that
bottom of 1320. What I would tell you, Judge, is that thea,
the elements, if you loock at paragraphs 42, 52, and 44, um,
of Landstrom v. Shaver plus those slements or thosa, ah,
thoge citations and quotations that we have in Instruction
130. You get sort of a parallel set of factora or testse.
Cne conduct that is unreasonably burdensoms, unjustly severe,
rigorous, or harsh. Or two, conduct that substantially
defeats the reasonable expectations held by members of the
LLC, ah, when they committed their capital to the enterprise.

Um, there's ancother phrase that's helpiul, a viclation
of fair play in which shareholders are entitled to rely, um,
which ig illustrative of, of eithey of those. The Landstrom
v, Shaver talks about, um, that there's no bright line for
what the conduct is ocmce you look at all the circumstances.
They talk about the idea of squeeze-out and Ereeze-out

conduct, which ia alseo then not self-limiting, The fact that
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it doesn't match exactly the squeeze-out or freeze-out from a
previous case does not, um, is not determinative. And, ah,
from that, I guess, here the, the argument would be that you
have Fent Stevens as the, ah, the TCU sharesholder, um, who is
using his various positions and his, his opportunity as a
shareholder to defeat the reasonable expectations that the
other members had or engaging in unreasonably burdensome,
severe, rigorous, or harsh conduct, um, without giving you
all the details that we talked about what we think he did
wrong. I think what he does wrohg also matches those
elements.

THE COURT: So, if I were to find that rhere was not
@conomic duress, thersfore, that would be akin to a finding
of no wrongdoing?

ME. BRENDTRO: HNo, Judge.

THE COURT: You don't believe that?

ME. BREENDTRO: Mo, I don't, and it's because --

THE COURT: Okay. Explain that further.

ME. BRENDTRO: So, and I, I, umn, I‘ve given this a lot
of thought.

THE COURT: I have, too.

ME. BEENDTRO: It dossn't mean I'm right.

THE COURT: I've given it a lot of thought.

MR. BRENDTRO: &ah, it's the, ah, it's not exactly the

same, but the same idea that, that your insurance COmMpany
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might not technically be breaching the contract, but they're
engaging in conduct that is bad faith. They're, they're
different things, testing different conduct under different
standards, or maybe the same types of conduct or different
standards. And so one is, ah, have you proved that we can
initiate this contract and, and modify it because of, of
this, this duress, which is its own separate doctrine with
its own set of tests. Ah, but independent, if it, even if
it's not a duress, it could be a tort. And so, you know, I
guess that's what it boils down to, Judge, is why we went in
law school ©0 one room to learn about breaches of contract,
in ancther room to learn about torta. The same types of
things could be happening, but we addresged them under
different tests. So, the simple anawer iz 1f it doean't meet
the duress tast that doessn't mean it's right, and it doesn't
mean it's not a tert. We would then turn to the next the
next analysis. TFrank Palmershein [spelled phonetically],

our, our criminal law professcr, had a great way te, to say
thig. The ¢question ultimately in law is, is this a that, and
go is this a that for duress? We will answer that, and we'll
move orn to the next part. Is this a that for torts,
shareholder oppressiocn, but they're not the same thing. Just
bacause it's not a murder doesn't mean it's not a
manslauvghter.

THE COURT: 2&amd so it follows then just being clear then
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economic duress then in your opinion, is mot dispositive as
to the other counta in any way, shape, or form?

MRE. BRENDTRO: Any way --

THE COURT: -- based upon your, your comment. You're
following my, vou following my question?

MR. BRENDTRO: When you, it's the any way, shape, or
form where I get nervous, you know, to, to, to say that it's
airtight that;, that none of these claims have anything to do
with economic duress. I believe that's been ocur, our
position.

THE COURT: I glean that from your briefing.

ME. BRENDTRO: Yaah,

THE COURT: But I, I want you to clarify that for me.
Is what I'm asking make sensaf?

MR. BRENDTRZ: Yeah. 8o, and I'm just, I'm being more
thorough, ah, than, than necessary probably, but I, I don't
believe that that it's dispositive of anything other than ite
own g2lf. I cthink that's accurate from, from our position,
and if there's something that I've missed maybe I've
gqualified it somewhere else, I'm happy to, to address that,
but I believe that's been our position ia that ik's, ik's,
its own atandalone and that's that.

THE COURT: Any other argument yvou wish to make, Mr.
Brendtro?

ME. BRENDTRO: No, Judge. I, I, I'm happy to respond
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to anything else that comes up that's new, but I, I think you
understand where we're coming from on thie or at least I'wve
talked enough to, me talking more doesn't serve any purpose.

THE CCURT: Mr. McIntosh.

MR. MCINTOSH: Very briefly, Your Honor. I did pull the
case that Mr. Brendtro referred to Landstrom v Shaver 1%37 8D
25 in paragraph 38 that was referenced to. It, it kind of
explains why we had some issue. It notes that the code does
not define what constitutes oppression, but other courts have
dafined oppression in the folleowing context: #1, rsasonable
expectation of tha minority shareholder or #2 burdensoms,
harsh, and wrongful conduct by the majority shareholders.
Based on that language alone, this does not apply. &ll three
members were 33.33233% shareholders. Thare cannot be
shareholder oppression based on thoge factors if all three
members are the game. In fact, ths two that are being bought
out would then be 66.66% sharcheolders against the minoricy
shareholder in in that regard, Your Homor.

S0, one, I don't think the share-shareholder oppression
iz appreopriate in this case; and, two, to get back to your
point, one of the findings of wrongful act is the third
element of economic duresa. And so I do think that a finding
af no economic duress would be bearing on the finding aa to
whether or not there was any other conduct. If we would

remowve economic duress, then there's an arm lengkth’s
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trangaction that occurred in which they axecuted multiple
gocuments. There can't be sharehelder oppression in that
regard.

THE COURT: 2And you know, I'm going Lo ask you the same
question if you could expand upon it more than what was
included in your briefing. And you know, and I, I know what
Your answer is to the initial guestiom. You know, when I say
is economic duress as to the other counts.

MR. MCINTOSH: It is.

THE COURT: And why, and if you could walk me through
thoge.

MR. MCINTOSH: Yes, Your Homor. I, I believe it is,
and, and it's for the reasons that I've tried te allude to
here is that without economic duress, the parties are bound
by the agreement that they signed. I believe I cited it in
my brief. I know certainly I cited it in my reply brief in
which the basic premise in the law ia that when parties
reduce the agreemsnt to writing and sign it, that agreement
is entitled to enforce them. 2And that's our positiem, is
that if you take away the economic duress, then why the heck
did you sign this, and why make the representations, why make
the guarantees, why make the promises in there. Their only
defense is, well, we only said that because of economic
duress.

Wall, if you remove economic duress, it just becomes a
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circular argument back and back and back. All of their
claimg fail under that arqument. I would also address, I
know Mr. Brendtro would like to say something back in this
regard is I did not address, and I believe it is claims two
and eight. I may be miz -- misspoken, but essentially
they're the arguments that refer to the breach of the
operating agreement. So, not conly do I believe that the, the
removal of sconomic duress defeats all of the other claims,
but I believe that those two claims, as they relate to the
breach of the, the cperating agreement, also fail on their
own because of the statement from, from Scott Keogh in which
he aaid, and to paraphrase the complaint says, that there is
a gpecific valuation process that must be followed for the
buyout procedures in this type of scenario. BScott Keogh, the
vice president, the owner of Gulf Coast, said that's not what
we were doing here. I asked him, what does this mean in your
complaint, and he said, I don't know. That's not what we
were doing here. This is just two guys negotiating, and
that'e exactly what happened. You can't have a breach of an
cperating agreement if the party himself says we weren't
nging the operating agreement for this. Om, I think it
illustrates that you can't have it both ways. You can't make
a claim that Hent Stevens viclated the operating agresment
when then Scott Keogh was alse operating outside the

operating agresment because they were just informally
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negotiating. So, I don't believe Lhat those two counts
should be permitted to stand regardless of how the court
rules on the rest of the motion.

THE COURT: Essentially, because Mr. EKeogh agreed to
this, correct?

MR. MCINTOSH: Correckt, Your Homor.

THE COURT: Agreed to the sale?

MR. MOCINTOSH: Correct. And I, and T ==

THE COURT: -- with the advice of counsel?

MR. MCINTOSH: Yes, Your Honor., That's correct. Um, 1
did want to point out two, two final things. One, there was
some discussion about the membership purchase agreements, and
how they're broad, and they're complex, and there's a lot of
commas. Well, those agreements were drafted in combination
between two attorneys. The attorney for Scott Keogh was
sending drafts te the attorney for Kemt Stevens. So, it's
kind of a tie when you have, it's comnstrued against the
drafter. I think essentially both attorneys drafted these
agreements to which Secott Keogh tegtified, I read it, I knew
what it said, and T signed it. You ¢an't circumvent it now
and say that term is too confusing, That doesn't apply to
me. That shouldn't apply in this scenaric. The only defense
they have is the only reason I signed it was because of
economic duress.

The last thing I want to touch om, Your Honor, is the

APP 109

Filed: 11/30/2024 5:14 PM CST Minnehaha County, South Dakota 49CIV19-002287




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

47

standard in which the party must present evidence to defeat a
motion for summary judgment. In my brief, my initial brief,
I gite -- I gited a number of cases hers, it's on page 10 of
my initial brief that the plaintiff is not without his own
burden as wall. Its own burden as well. Entry of summary
judgment is mandated against the party who fails to make a
sufficient showing to establish the existence of an easential
aelement to that party's case on which that party will bear
the burden of preof at trial. There's a citation, and then
it says a sufficient showing requires that the party
challenging summary judgment substantiate his allegations
with sufficient prohibitive evidence that would permit a
finding in his favor on more than mere speculation,
conjecture, or fantasy. Throughout this litigation and
throughout the arguments today, the statements were, well, he
would take the crew. He would, he would take the customers.
He would "blow up™ the company. All of that is entirely
gpeculation. In fact, during the deposition testimony of
Kent Stevens, he said, I don't know if they would have came
with me or not. Money talks. And the implication being that
if Scott FKeogh and Waylon Geuke say, you know what, you guys
hang on, we'll pay you some money hersa. Ultimately, they
decided not to do that. That was an option. In fact, the
attorney, John Mullen said you can bring in your own

replacement crew. Hire your crew and bring it in. Eut the
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plaintiffs alsc argue that there were no other reasonable
alternatives.

Here's the most reascnable alternative. There's a
provision that says in the, in the operating agresment, that
if Fent Stevens is terminated as the, as the manager, sort of
the general manager, it Eriggers the buy-sell of it. If that

happens, then they, they being the plaintiffs in this case,

they buyout Kent Stevens. This whole scenario gets flipped
on its face and they get to set the value.

THE COURT: They could have elected that alternative?

MR. MCINTOSH: They could have. 2and they could have set
their value and then Kent Stevens would be in the position of
trying to file a lawsult if he didn't agree with the valus,
but that's not what they alected to do because they didn'c
like that option. That 1s nob what reasonableness is. The
court has two cases in front of it that say when yvou have a
legal remedy like they did here, when you have other opticns,
which ineluded just simply saying no. We'rs not selling you
it, then that is not economic duresse. You don't sign four
documents, You don't take §800,000 each, put it in your bank
account and then file a lawsult and claim economic drass.
That 's not what this dockrine iz, isg for, Your Heonor, Thank
Yo,

THE COURT: I did have, vou heard the distinguishing

factore as provided by Mr. Brendtro ralative to the Dunes
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casa?

ME, MCINTOSH: I did, ¥Your Honor.

THE COURT: And do you have any additional comment or
argument as to why those distinguishing factors, as ocutlined
by Mr. Brendtro, don't affect your position in terms of
economic duress? Why do those distinguishing factors from
your perspective not carry the day?

ME. MCINTOSH: Simply because it's a different acenarioc
between a hospitality restaurant, and its managing group
versus a company that does oil and gas. It's just a
different scenario based on how they're organized. What I
did point out was that Country Kitchen wasn't just some party
that just happened to be working there, they were the
managers. They were, I believe under a contract. I believe
they were under a contract that they had to breach to walk
away, threatensd to walk away at that point. I think that's
a fair assumption. If that's not stated in there, I helieve
they, they were under a management agreement. They were
signed as the manager to be there. 8o, they're doing nothing
different than what EKent Stevens is doing, threatening te
walk away. I believe the statement was the law doesn't allow
you to do it. That's not true though. The law does allow
you to do it, but it also provides a remedy if you do. And
so where our strongest point is, and then I'll be frank with

the court is alement numher two. They cannot prove that they
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did not have reasonable altermatives because there are two
cages that say under these facts, a reascmable alternative
includes a legal resource, a legal reccurse. They had those
options. They didn't like ir. That is not economic duress.

Thank you, Judge.

THE COURT: Mr. Brendcro, final word on summary judgment
motien, or actually, I'll, I'll give you the final word, Mr.
McIntosh.

MR. MCINTOSH: Okay.

THE COURT: You're the moving party.

MR. BREMDTRO: So, Judge, the, the guestion I would have
for me is how is a 33.33%, ah, member able to exerciaa
cppreesion if they're not the majority? And the anawer is
hers you have a special circumstance where you have a 33.33%
number plus his role as operating manager puts him in a
furictional eguitable equivalent of being the managing partner
of the majeority, that, that's the answer. That Landstrom v.
shaver case in numerous ways talks about how there's neo
bright line. This is not something where you find the
elements, you need it, and you got it. Thig is, it's an
equitable issus. It's an equitable remedy. The court has
broad jurisdiction of fashion remedy cmce you find it. That
would be my angwer to that, that issue. As to Scott Keogh's
testimony about the operating agreement in that particular

paragraph or the particular provision about that, if you go
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back and locgk at his testimony, it's clear that Mr. Keogh is
not sure whether it applies. He says doesn't this apply to
the buy-sell? Rhetorically, ah, he's not clear. He does
not have te testify as to the contents of the document. It
speaks for itself. The fact that he doesn't understand the
dncument without looking at it or without attormeys doing
what we're doing, saying, hey, lock at this paragraph, or
this, this process there. Um, it doesn't defeat that. I
think Scott's testimony fairly can be read as, yeah, there
was twe guys trying to come to an agreement, right? Which is
true for the entire process because Scotb's entire process up
to a certain point, because Scott believes that his threat
is, is nonexistent, that, that they're overblowing this. And
so he's ready to fly out to Casper to negotiate the final
thing, meaning it's two guys coming to an agresment until
that moment that he realizes that Kemt is now using his own
attorney to convey this dynamite option threat, at which
point Scott realizes this is a real threat and that's the end
of that.

8o, yes, he was using this idea that you don't need any
provision of the cperating agreement to come te a, a
valuation up until the point that he realized that wasn't the
case. Meaning once there's the duress, once there's the
threat, once he realizes that there's no negotiating to be

done, that's the breach of the operating agreement, that
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Scobb's testimony can be fairly read in that context.

It's, it's not as black and white or as is, is, ah,
cloging out of, of issues as, as, as it's being made to be.
This idea of, of summary judgment and speculation, Judge, I'm
going to ask you to sign a summary judgment d-d-d-denial
order right now because I'm pointing a loaded gqun at you.
Okay. But you could speculate that I'm not sericus about
this. Yeou could speculate it's not really loaded. You could
speculate that it might miss or that it might go through you
and cause no harm. ¥Yeah, vou could speculate all those
things, but that deesn't mean the threat wasn't real. Um,
that's, that's not what speculation means in the context of
summary judgment. That, that our, our folks on this side
were receiving the threat and believing it to be true. Ah,
yes, they're believing the threat would be carried out. That
doesn't regquire speculation in the context of what summary
judgment speculation is. That, that, it's a different type
of speculation. Nobody knows what's going Eo happen in the
future. Peopla can make threats and it's whether the threats
are bhelieved or not, and that was the ultimate anawer here.
My folks believed the threats. Trigger believed it from day
one. Gulf Coast believed it right before the letter of
intent was signed, and from then on.

The, the buy-sell, again, the testimony in this case and

the inferences that can be drawn from it is that any optiom
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other than going aleong with the number and the sale was any
other option wag not viable because it would elicit the same
regponse. S0, no, a buy-sell election is not an adegquate
remedy. It's not a reasonable remedy. The jury can hear Mr.
Keogh explain why it wasn't a reasonable remedy. The jury
can hear, ah, Mr. McIntosh argue why it's not, but that's not
for this court to decide. Yes, it was an option, but ne, it
wasn't viable because I mean if you've got a, a bear, and you
poke the bear this way instead of that way, what do you think
ig going to happen? The same thing.

5o, um, and then the, the final argument that he's
making is what the law allows you to do is to breach your
agreements. If that's what that phrase means, what the law
allows you to do, ah, as long as you're willing to pay the
punishment that phrase means nothing. The law allows you to
hreach it to, to violate it. The law allows you to commit a
erime as long as you're willing to pay the penalty and serve
the time. That's not what that phrage means in this context.
There are numercus, extensive duties under the law, common
law, statutery, the cperating agreement, ah, eguitable that
Kent Stevens was breaching. The law does not allow you to do
that stuff. That's the point of what this is. This is not
what you're supposed to do. Threatening to do things you're
not supposed to do is also not allowed. BAh, 1f, if we were

to take that interpretation of the law allows it, the phrase
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would have no meaning and there would literally be nothing,
no restraint on anybody. I mean the law allows me to walk in
to Fifth Avenue and shoot somebody in the face. Right. As
long as I'm willing to then take my chances with the jury,
and that's not what that means., That's not what this case is
about. 8o, it doesn't defeat our, our casge and it doesn't
entitle him to summary judgment.

THE COURT: Anything else?

ME.. BRENDTRO: HNothing.

THE COURT: Final word, Mr. McIntosh.

MR. MCINTOSH: Your Honor, I think I hawve nothing
further for the court. I think we'we said all we can gay at
this point.

THE COURT: Okay. Thank you. As to summary judgment,
I'm going to take the matter under advisement, and I
understand the trial is scheduled February &, 7, B and 9, so
I will do my best to get back to the parties sooner than
later. I'm going to need & little time to further digest
this. I've spent considerakle time with it already. I
appreciate both of you in terms of your briefing, vyour
argumenta.

80, was there anything, uh, that the parties wish to, I
know, I know you're done with comment. Was there anything
furcher you wanted to address in tems of any progpective or

potential writtem submissiona or are we done?
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MR. MCOCINTOSH: I believe we're done on, with that

THE COURT: Okay.

MR. MCINTOSH: We have filed our motions in limine and
things. I don't know if you want te get to those right now.

THE COURT: Yeah, we're going to take Chem up.

MR. MCINTCSH: OCkay. Perfect.

THE COURT: Yep,

ME. MCINTOSH: That would be --

THE COURT: We're going to get those done teday. Do you
have, I mean, I know we're only scheduled, I know we're
scheduled for two hours, but if we have to go a little
longer, do aither of you have somewhere you need to be?

ME. BRENDTRO: Not life and death, but it'll atarc --

THE COURT: -- well, let's see where, how about we do
thie, we'll keep going.

ME. BRENDTRO: I don't know that it will take much
longer though, because --

THE COURT: -- yeah, I mean -—-

MR. MCINTOSH: -- I don't believe so either.

THE COURT: I, if we end up running a little long,
we'll, we'll figure something out, Mr. Brendtro. Okay.
Right now it's only three minutes to 4:00. So, let me, uh,
gwitch gears and move to a different portion of my binder.

Was there anything elge the parties intended to take up
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1 today? I mean, other than how I noted at the top, just some
2 | logistice and some housekeeping that T want to cover with

3 | both of wvou?

4 MER. MCINTOSH: I don't bhellewve s, Your Honor,
5 ME. BRENDTRO: No, Judge.
6 THE COURT: Okay. Let's move on. And, Mr. Brepdiro,

7 | just so I'm abundantly clear, I did not see that you filed

8 | any motions in limine; is that correct?

8 ME. BRENDIRO: That's correct.
10 THE COURT: Okay. And vou den't intend to file any?
11 ME. BRENDTRO: So, um, there's always stuff that pops up

12 | where you have to address it cause it pops up at the moment I
18 | don't anticipate so.

14 THE COURT: Okay. I just wanted to clarify that.

15 MR. MCINTOSH: That would be cur position as well, Your
16 | Honor. Sometimes things come up right at the last minute and
17 | even the day of unfortunately, but --

18 THE COURT: -- yeah. And I'll, I'll tell both of you,
19 | ckay, as we're, as we're reolling down the tracks towards

20 | trial if, if as issues such as this or others that pop up.

21 | ckay. Bring those to my attention if you can. Uh, you know,
22 | sooner than later., Give me a little bit of a heads up.

23 | Right. Stated ancther way, if you know of =omething 3-4 days
24 | before trial, that's a potential issue, talk about i1t. If

25 | you can't resoclve it, you know, bring it to my attenticm
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rather than waiting until the morning of trial. 8o I, I
think probably any judicial officer would say the same thing.

So, in terms of motions in limine, we'll start, ah, with
the preclusion or defendants request for preclusion of any
golden rule arguments or testimomy. I kpow Mr. Brendtro
indicated that he doessn't have any intention of, of making
such an argument, but go ahead, Mr. McIntosh, whatever record
you wish to make.

ME. MCINTOSH: Yes, Your Honor., The, the golden rule
argument is laid out in my initial motion in limine, and T
did file a reply in response and really the only thing that T
clarified in my reply is that at no point may you suggest to
the jury to put themselves in the shoes of the parties.

THE COURT: and I'm not going to allow that, ckay. And
I mean, if, if that's the brunt, or if that's the, you know,
the main focus of your concern, I'm not going to allew that.
2nd I, I think it's very clear under the law that the golden
or that the case law precludes any such characterizatiom.

Mr. Brendtro, would you agree?

ME. BRENDTRO: Ah, yes. Okay. And so but I, 1 do
understand that there may be context in which the golden rule
could be at least woven into the record in terms of damages
and zo forth. But and so here's what I'm geing to do. Well,
I'm gorry, Mr. Brendtro, I should have allowed you any record

or argument you wish to make, Sir.
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ME. BRENMDTRO: BHo, Judge.

THE COURT: ©Okay. 80, here's what I'm going to do with
thia ome. And if, if we nead to make further clarification,
or if we need to make sure we, we clarify it more
gpecifically, I'm happy to do that, and I'm going to task you
with drafting this order, Mr. McIntosh, okay. I sghould have
noted that from the top. It's your motion, and I'd ask that
you draft it prieor to sending it to me. Also, if you would
kindly let Mr. Brendtro review all of the language in your
proposed order before submitting it via Odyvssey as a proposed
document .

ME, MCINTOSH: Understood.

THE COURT: And if there's language that you two can't
settle on relative to our discussions hers today, then bring
it to my attention and we'll resclve it, you know, however we
need to resolve it.

MR. MCINTOSH: Sure. And, Your Honor, if I may juat
interrupt.

THE COURT: You may.

ME. MCINTOSH: Very, very briefly. The first, I think
3-4 motions are my standard practice of filing motions in
limine, not, certainly not pointing or suggesting that Mr.
Brendtro has done or would do any of these, 5o, I want to
make gure that that's clear. Unfortunately, I have

encountered these in my trial experience. 8o, they -- thara,
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thera's a reason that they're there. I think more so it
protecte all of us on with the record, too. B8So, I --

THE COURT: -- I didn't and, and I appreciate your
clarification, counselor. I didn't glean that it was
anything directed at Mr. Brendtro.

ME. MCINTOSH: Okay. Good.

THE COURT: Frankly, I've had the cpportunity te, to
review your attachments of depeosition testimony, and S50
forth. I, I'd compliment the, and actually the, Just the
conduct of the parties today, both of you have been extremely
professional, polite, and, ah, and professional not only to
the court, but to each other. BSo, this court appreciates
that, and I would just ask, and I understand that a trial,
it's a, it's an adversarial process and soc forth, but T would
just appreciate the same professionalism.

MR. MCINTOSH: Understood. Thank you, Your Honor.

THE COURT: And I'll gquit interrupting you mow, Sir.

ME. MCINTOSH: You're ckay, Thank you. I'll move on bo
my second, my second motion in limine.

THE COURT: I, I should have, I'm sorry. I should have
noted my ruling. I'm, I'm technically denying the motion.
ckay. On the golden rule, but just because of the caveat as
to potential remarks relative to damages, but I would note
that there will be no, for example, you know what would you

do or placing, you know, attempting to place the jurors in

APP 122

Filed: 11/30/2024 5:14 PM CST Minnehaha County, South Dakota 49CIV19-002287




10
11
12
13
14
15
16
17
18

19

21

p

23

25

B0

the shoes of a party. Does that make senae?

MR. MCINTOSH: Yea, Your Honor.

THE COURT: And so what this court would note as the,
shall we say the authorities, the general authorities as to
the golden rule, ves, that's still in place. And so I don't
want to hear any such statements or arguments. Does that
make sensef?

ME. MCINTOSH: Yes, Your Honor.

THE COURT: Any further clarification as te my ruling?

ME. MCINTOSH: No, Judge.

THE COURT: Same guestion, Mr. Brendtro.

ME. BEENDTRO: No, Judge,

THE COURT: ©Uh, settlement negotiations. Mr. McIntosh.

ME. MCINTOSH: I don't believe there is an objection to
that frem the plainciffs, just simply 408, just it's net
allowed to be brought in. I know there are some exceptions.
There have bean very litctle negotiation I think anyway, and I
don't know that any of the axceptions would apply.

THE COURT: Mr. Brendtro.

MR. BRENDTRO: So, veah, with the caveab that things
might happen between now and trial where we have te figure
out if we'ra going to settle the case.

MER. MCINTOSH: True.

MR. BRENDTEC: Again, I don't think, I (inaudible, not

by a mic) anticipate that's going to happen, but.
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THE COURT: I'm sorry, I dida't hear vou, Mr. Brendtro.

MR. BRENDTRO: I said I think (inaudible, not by a mic}
that’'s going to happen. I actually think that's going to
happen, but =--

MR. MCINTOSH: -- as in regards to settlement.

THE COURT: That'll never happen.

ME. MCINTOSH: Never say never.

THE COURT: Well, I, I believe the first hearing that
this court conducted, I think we were telephonic, if I
remember correctly. The parties made it abundantly clear to
the court at that point that they did not anticipate any type
of a resclution.

ME. MCINTOSH: I believe I appeared telephonically for
that one.

ME. BRENDTRO: I think we both laughed.

ME., MCINTOSH: Yeah, we did.

THE COURT: <Okay. I thought you were telephonic as
well, Mr. Brendtro.

MR, BRENDTRO: No, I was here, and then we talked about
the Diaz.

THE COURT: ©Oh, okay. Yeah, well, we were in a
different courtroom. You know what, now I'm reminded. Thank
you. Yeah, you were personally present. Okay. 8o, I'm, I
will, I will grant the motioh as to settlement nmegotiations.

Sequestration of witnesses ia the next one, I believe,
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Mr. McIntosh.

ME. MCINTOSH: Yes, Your Honor. And, and again, just a
matter of course, I filed this motion to ensure that there 1is
no hearing of the testimony of other witnesses. Mr. Brendtro
did file his response, and I think there is, it iz a little
confuging when you have entities wersus individuals. I think
the rules --

THE COURT: -- are both sides just going to make a
designation then and come to an agreement as to who's going
ts be in the courtroom?

ME. BRENDTRO: Matt, I, I think we should probably take
that up. (Inaudikble, not by a mie}.

MR. MCINTOSH: I think the parties can agree, can reach
an agreement on that.

THE COURT: Okay. So, would then are you requesting a
ruling from this court just I'll hold in abeyance relative to
the agreement of the parties because obviously someons who's
a, you know, and, and the way I'm sesing this, everycne who
would be the officials, or the representatives, or most
everyone who's the representatives from the respective
entities would also be witneasses, but to me it would appear
that they're parties and they'd probably be allowed to bs in
hare. HNow, any other fact witnessea, yes, they should be
sequestered. In terms of experts, what I've always done is

it's reciprocal as to both sides. You're both are presumably
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paying your respective experts. If they want to git in and
listen to the testimony, they can.

ME. MCINTOSH: Understood. Your Henor., I'll, I'll work
with counsel to see if we can't —-

THE COURT: -- is that the, is that the cleanest way
frem both of your perspectives to handle this one?

MR. BRENDTRO: What I would suggest that there's
probably a very short list of people that will be sequesteread
hecause of whatever we come up with., Trigger is Lerocy and
Waylon. And I don't remember what their cwnership
percentages are, but they're both like the kind of people
that would be entitled to sit through a trial because they
both are vested in this, There's two different Trigger
entities and so presumably one could be for one or one for
the other, but as long as nobody's concerned about Waylon,
Leroy, and Scott sitting in as, as the people, I don't think
we have an issue. AaAnd if the experts are going to sit
through then I think it might be Jay Larson might be the guy
that gets to =21t home.

MR. MCINTOSH: Yeah, I think you're right.

MR. BREWNDTRO: 8o --

ME. MCINTOSH: -- and, and you, you bring up an
interesting point because you could just simply designate
scott for, for, or, excuse me, Waylen for Trigger Imc., and

Mekinson for LLC.
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MR. BRENDTRO: Yeah. wWell, and incidentally, and I, I'm
not trying to play fast and leose, but Jay is with Aladdin,
but yeu know, I also I think I'd rather not have Jay sit here
for trial as well just so that he can come in and say You
know so..

MR. MCINTOSH: 8So, I propose that we hold it inm
abeyance. Let's see if we can iron this out.

THE COURT: You're in agrecance as to the court’s
statements regarding experta?

MR. MCINTOSH: Yes, And I think that really helps
clarify really the only other issue that I think ig out there
ig, is the potential expert for the plaintiffs.

THE COURT: Well, and I, I read that as to the exparts
in you know the you know, your motion, your response, and
then your responge to his response.

MR. MCINTOSH: Sure. 2And with the court's
elarificatien, I think that the law says that it kind of up
to tha court.

THE COURT: Yeah.

MR. MCINTOSH: S0 ==

THE COURT: -- my understanding of the case law is I
have, I have broad discretion as ta that. You agree, Mx.
Brendtro?

MR. BRENDTRO: Yes, Judgea.

ME, MCOINTOSH: Yes, Your Honor.
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THE COURT: Okav.

MR. MCINTOSH: So, we can make, we can hold that T
believe in abeyance. The parties can reach an agreement on
that. We can put it on the record before trial.

THE COURT: Yeah. Note that in your proposed order,
too, because that will remind me, Sir, to make sure that we
put it on the recozd.

ME. BRENDTRO: So, partially granted. Partially denied
ag to experts, and then the rest in abeyance.

MR. MCINTOSH: Yeah. Okay. I'll, I'll come up with
something, I'll send it to you anyway.

THE COURT: I'm sorry, Mr. McIntosh, do I need to be
more clear?

MR. MCINTOSH: Mo, Your Homor. I, T think that's
perfect. That treally, I think, resclves your statement about
the experts is really the only other issue I think there
would have been so we can craft a sequestration.

THE COURT: Okay. Let's move on to number four.
Defendant’s request to preclude any evidence or testimony
regarding the names of prior c¢riminal charges or convictions.
What record do you wish to make there, Counsel, or Mr,
McIntosh?

MR. MCINTOSH: Your Honor, thank you, ¥Your Honor. There
are very little, limited, I should say, purposes for which a

crime can be used for impeachment or other reasons. I, 1
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think it's clear that the more significant crime that was
committed in Mr. Stevens past is inadmissikle given the time
that has passed. I also believe that there is a balancing
test that is required even, even if that is trus, and there's
just simply it's very prejudicial with very limited probative
value, if any. It appears that the plaintiffs had arqued in
thelir response that there's maybe a use for intent. Well,
that falls under 404({b) (1), um, and it's not able to be used
to show that a person's character that they acted in
accordance with it. And so I, I don't foresee, I can't
imagine a scenario in which Kent Stevens prior convictions
should be admissible. It would just be highly prejudicial in
this case.

THE COURT: Mr. Brendtro.

MR. BRENDTRCO: The way the initial wotion was briefed, I
believe that my response was accurate. They could go, even
if not towards truthfulneas, to his disregard cf the law. I
understand his arguments, um, I, you know, I'll just stand on
the briefs, Judoe.

THE COURT: ©Okay. I'm going to grant that motion. I,

I do think this just goes to inappropriate, straight teo
inappropriate potential for character, ah, character
evidence. You know this 1996 charge, it's 27 yesars old, um,
doean't appear to be a crime toward truthfulness, but the

other thing that I noted is that it was dismissed. He,
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1 | whatever he needed to do to rectify it, um, it was dismispsed.
2 | It just appears that it's whelly irrelevant to the
3 | proceedings. In terms and any probative value relative to
4 | that evidence would be outweighed by the danger of unfair
5 | prejudice or misleading the jury. It just appears to be
6 | straight character evidence. The same thing goes for the
7 | DUIs. It just it's completely irrelevant in this court’'s
8 | view. Um, you know, the, the usage of these types of crimes
9 | and under these facts just appears teo be exactly what the
10 | rule against character evidence is trying to prevent. 3o,

11 | I'm going to, I'm going to grant your motion there, Mr.

12 | McIntosh.

13 MR, MCINTOSH: Thank you, Your Honor.

14 THE COURT: #5, um, the, let me get to the right page in
15 | my binder here. The defendanta request to preclude any
16 | evidence, arguments, or references to any conduct of
17 | blusprint after the transfer of Gulf Coasts and Trigger's
18 | shares.

19 MR, MCINTOSH: Yes, Your Honor. We have made this

20 | motion arguing that anything that happens after the execution
21 | of the membership interest purchase agreements is irrelevant
722 | to whether or not at the time that the parties entered into
23 | the agreements they were under economic duress, of course, it
24 | is also our position that therefore the rest of the claims

26 | fail.
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THE COURT: and I undexstand that.

MRE. MCINTOSH: It ties into that. 3So =--

THE COURT: -- but you alsc understand too that it you
know, and as I review your moticn and Mr. Brendtro's
response, and here I am interrupting you, Sir. I, I do see,
I, I, I see what you're saying about the economic duress, but
I do see scenarios where potentially and some of this will
obviously be affected, could be effective relative to the
court’'s ruling on summary judgment, but, and I guess I, I
don't have the benefit of seeing how the evidence is going to
come in at this point, but that -- those are my concerns at
this point, but go ahead, continue.

MR. MCINTOSH: Your Honor, and I'm with you. I think I,
I would agree with your statements that it, it really does
depend on, on the court's rulings. 1It, it could potentially
foreseeably come in as it applies.

THE COURT: You, 1 mean, you acknowledge that, Mr.
McIntosh, that there is a scenario where this evidence could
be admissible?

ME. MOINTOSH: Yes, Your Homor. I, I do understand
that.

THE COURT: And based upon that in turn, you probably
understand why I'm hesitant at this point to grant a blanket
moticn relative to your request.

ME. MCINTOSH: I am, Your Homor, I understand that.
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1 THE COURT: Any cother argument or record you wish to

2 | make?

3 MR. MCINTOSH: No, Judge.

4 THE OQURT: Mr. Brendtro.

5 ME.. BEENDTRO: For all those reascons, and they did not

6 | conduct the balancing test that you would have to do if you
7 | ware trying to exclude this. Um, it's, it's relevant. All
8 | the circumstances is what, um, DPunes asks us to look at, and
9 | vou can't look at circumstances, and then draw a line in the
10 | sand as to time and then pretend that vou're locking at all
11 | the circumstances.

12 THE COUET: Here's what I'm going bto do, ultimately, I'm
13 | going to hold it in abeyance, and this may be something that
14 | we just need to deal with at trial based upon the avidence
15 | pregsented, and the evidence attempted to be proffered by the
16 | parties at least, and we can also addresa it further after
17 | the court's rendered its ruling on summary judgment, we can
18 | do that on the record prior to trial if we have to, but

18 | that's going to be my ruling for now.

20 MR. MCINTOSH: Understood.

1 THE COURT: Any questions?

22 ME. MCINTOSH: No, Your Honor.

23 THE COURT: Same question, Mr. Brendtro.

24 ME. BRENDTRC: HNo, Your Honor.

25 THE COURT: And then you withdrew #7, correct?
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ME. MCINTOSH: Yes, I, I --

THE OQOURT: -- Mx. McIntosh?

ME. MCINTOSH: We did skip over #6, Your Homor.

THE COURT: ©Oh, I did. I apologize. Go ahead, Sir.

ME. MCINTOSH: This is a, a reference to remove any
arguments, testimony, references to attorney's feess and costs
incurred by Kent Stevens. I have Lo give this some thought
about the counterclaim and third-party complaint. Really
the, the, the recovery we seek in the event at trial that
we're succesgsful as attorney’'s fees and costs. I belisve
that that can be made post-trial depending on the jury's
verdict., I have to review my answer and counterclaim. I'm
-- it's stated in the form of an answer and counterclaim it's
really an affirmative defense. 8¢, I have to give that some
thought, but my, my preference, my, as I outlined in my
brief, and in my response is that it, it's not something that
should be brought to the attention of the jury at this time
and it can all be handled in post-trial motions and, and
briefz and argument.

THE COURT: Anvthing else?

MR. MCINTOSH: No, Your Honor.

THE COURT: Mr. Brendtro,

MR. BRENDTRC: Thie is one that that I find murky and
confusing because -—-

THE COURT: =-=- my, I'll be blunt with you, my concern is
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it could be the same to the jury. You know, and in the, the
suthorities that I've reviewed it, this appears to be
appropriate for sorting out after trial. But, and I'm being
just blunt with you up front, um, and I interrupted you. Go
ahead, Sir.

ME. BRENDTRO: Um, yeah, I, T think, what my, my trouble
with this is that, vou know, how do we trigger liabiliey fer
thiz and then what is the liahility? And if the trigger 1is
presented to the jury and they don't decide it, you do
afterwards, it's just this, it, it's confusing for me. I
imagine it would be confusing for them, but, yeah, and, and
ultimately if the resolution the court chooses is to defer
the whole thing to the end, I'm not sure I can, I can object
to that. And I, I fust, I don't get how =--

THE COURT: -- so it's stated another way, you're,
you're not objecting now in the same way that you objected to
in your respomsive brief.

MR. BREMDTRO: MNo. Yeah, so, um —-

THE COURT: -- in your responsive pleading, I should
say?

ME. BRENDTRO: Yeah, so the, the captien is, you know,
sets forth this, you know, X versus ¥ versus Z, and if the
jury is not going to be hearing Z, then maybe we shorten the
caption. We eliminate the fact that there's this indemnity

thing, ah, if that's an after the fact thing that the jury is
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not deciding, then, then it's out of their hands, but if it's
something they're deciding, and it's associated with a dollar
amocunt, then it's something that goes te the jury. That's,
that's what I'm struggling with is it sounds like this is a
after the fact remedy, but the jury is not going to decide.
I, I, I'm struggling trying to figura out how the both of
these things can be true at the same time.

THE CQURT: Mr. McIntosh.

ME. MCINTOSH: I, I would agree with Mr. Bremdtro. It
is, it is hard and, and I noted when I wag creating jury
instructions on how, how do we do that part and, and that
brought me to my counterclaim, thivd-party complaint, which,
I think we're moving it from the caption and having it like
that and then we do, you know, traditicnally a post-trial
motion with attorney’s fees that you review and consider
what's reascnable. You, you can object.

THE COURT: &and everybody's submits their invoices.

MR, MCINTOSH: Yeah. Or vice versa based cn a post-
trial motion for attorney fees and costa.

THE COURT: Or not everybody, but...

MR. MCOINTOSH: Yes. To the prevailing party.

THE COURT: To the prevailing party.

MR. MCINTOSH: Um, and I don't, I, I don't know the
eagslest way to do that. If it's do we change the caption

and, and do it that way or are we creating some issues for us
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if we -- on appeal. 0Or do I need to dismiss? Those, the,
the counterclaim, the third-party complaint because it is
juat a post-trial. Really the damages we're seeking are
attorney’s fees and costs which we're going Lo argue are
pursuant to the, the agreements.

THE COURT: Well, I'm not going to tell you how to run
your case, but if you dismiss that portion of your
counterclaim, um, then frankly, I think that that, if I'm. if
I'm understanding correctly what you're saying, Mr. Brendtro,
that resolves any concerns that you have.

MR. BREMDTRO: Right. Yeah, so, the, the, the one
that's front and center in my mind right now is that my
clients have a South Dakota constituticnal right to a juzry,
ah, trial on claims against them. And so if, if they'wve done
the thing that they'wve been alleged to have done in whatever
these third-party complaines are, a jury gets to decide that,
not the court, unless thera's some, some mechanism by which
to do that. If he's --

THE COURT: -- well, the mechanism thar Mr. McIntosh is
referring to, and correct me if I'm wrong, would be thae
prevailing party statute.

MR. MCINTOSH: Yes, Your Hohor.

MR. ERENDTRO: And you wouldn't be abkle to collect that
against these defendants unless a jury decides you're the

prevailing party against these defendante. Maybe the
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prevailing party as to these, these plaintiifs, but they
wouldn't be the prevailing party as to these third-party
defendants because a jury didn't decide that. That's, that's
where I'm struggling with this is how, how this happens. I
would agree that that if you pretended that this never
happened, I'm covering up the bottom part of the caption, you
know, plaintiffs versus defendants and at the end of the
cage, if there's an attorney’s fees provision, you then apply
it. How it then gets applied to these other pecple, I think
can only be done by, ah, by a jury deciding that yes, there's
a connection between thesa.

THE COURT: Can't the jury still make that decision?

ME. BRENDTRO: Certainly. And then the guestion is
whether we want them to, whether it's complicated, or you
know whether it has to happen in this proceeding. But,
again, I don't know the answer.

MR. MCINTOSH: And the reason that the third-party
defendants are there is because of their guarantees that they
signed to the, to the agreemente. So, I'm just thinking out
loud as to whether or not you're the prevailing party hecause
they're a party to their signators [sic] to the agreement,
but then T think you still have to have them as part of the,
the suit then.

MR. BRENDTRO: You know, as I'm sitting hetre, I'm

realizing some of this is maybe more academic than necessary
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bacause my clients listed in the top half of the caption have
agsets to pay and so the, the guarantee doesn't mean anything
unless they don't have assets to pay. So, it's, maybe it's a
moot issue, I think even for, for math purpose, I don't even
know why, why it would be necessary to have them.

MR. MCINTOSH: It's true.

ME. BREMDTRD: If we're representing that in the event
that there'as a judgment that these, these folks on the top
will pay, have the ability to pay. then, then it's sort of
superfluocus, but..

MR. MCINTOSH: Your Honor, what T would propose is that
we address this issue, Mr. Brendtro and I, and see if we
can't figure out a way to clean this up. There, thera's
another capticn issus that we'd like to clean up as well and
in the top part with TCU Holdings and TCUO, LLC, only one of
them is actually there, and I think we can potentially some
sort of stipulationh that to address this and then get that
cleaned up.

THE COURT: That agreeable, Mr. Brendtro?

ME. BREHDTECD: Yeah. And then I'm still waiting to find
out what the answer is to how much there is in attorney fees.

MR. MCINTOSH: BAnd I think part of my argument in that
regard is if, if we do what we're saying, then that's
presented outside of the presence of the jury, that's

presented to the court in the form of an affidavic with
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1 | invoices versus discoverable evidence presented to the jury.

2 MR. BRENDTED: But as far as what I need to tell my

3 | clients about the risks that they're facing with this

4 | lawsuit, we'd ask for --

5 MR. MCINTOSH: -- yeah, I got you,

6 ME. BEENDTRO: -- information about the risks chat

7 | they're facing.

B ME. MCINTOSH: Gotcha.
9 ME. BRENDTED: I still don't --
10 THE COURT: == new, leb's here to the current

11 | counterclaim.

12 MR. BREWNDTRO: Still, yeah, I still don't know what the
12 | answer is. So, I would like that angwer promptly.

14 ME. MCINTOSH: Are you saying releavant to the

15 | counterclaim or it just in gemeral the fees and coats we've
16 | incurred toc date?

17 MR. BREENDTRO: Yeah, the, the, amount of fees and costs
18 | that you are asserting you would be entitled to.

12 MR. MCINTOSH: Thank you.

20 THE COURT: 8¢, Mr. McIntosh, just po we're abundantcly
21 | clear.

22 MR. MCINTOSH: Yeah.

23 THE COURT: Court's going to hold six, and I apologize
24 | for getting ahead of myself. Court’'s going to hold six in

25 | abeyance pursuant to the parties reaching an agreement.
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1 ME. MCINTOSH: Understood, thank you, Your Honor. And
2 | then with regard teo ocur last motiem in limine, I have

3 | withdrawn that.

4 THE COURT: 7 1s withdrawn?

5 ME. MCINTOSH: Yes, Your Honor.

B THE COURT: Would you please note that your order as

7 | well?

8 MR. MCINTOSH: Yes, Judge.

9 THE COURT: And should you know anything arise that we

10 | need ancther hearing prieor to trial, you know, let me know

11 | right away. The gooner we can address even, and I, I, 1 get
12 | it, vou're in Rapid City, Mr. McIntecsh., I'll authorize Zoom.
13 | I'1l1l authorize telephonic.

14 ME. MCIHNTOSH: Great.

15 THE COURT: You know, any, anything that the parties

16 | anticipate is going to be an issue, I like to address those
17 | sconer than later if we can. I understand things are going
18 | to come up.

19 MR. MCINTOSH: Yeah.

20 THE COURT: The day of trial and so forth or days of

2 | trial and evervone's still is of the opinion that we can get
22 | this dona in four days?

23 MR. BRENDTRO: I think three.

24 THE COURT: Threa. Okay. &s far as like witness lists,

25 | exhibits, all of that, when de the parties plan on providing
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all of that to the court? The other thing, too, as long as
we're talking about that, and this gets you have a couple of
minutes, Mr. Brendtro? Okay. This gets into housekeeping as
wall. In terms of trial exhibits, plaintiffs, please use
numbers. Defendants, and I know we've got &, a long caption
here, but at the top of the caption plaintiffs use numbers,
and defendantas, please use letters.

ME. MCINTOSH: If I may just briefly inmterrupt, we, T
don't think that exhibits will be a, a real blg issue if we
use a joint exhibkit book, if we can agree to the 20 something
exhibits, there might be some more that we need to add and
maybe fight over at the end, but T think --

THE COURT: -- okay.

ME, MCINTOSH: if you just use one with Exhibit 1.

THE COURT: You guys have then how you're envisioning
this is a, a joint book, and you're stipulating to foundation
and all of that?

MR, BREMDTRO: Yes. I, I would say 98% of the exhibits
will be in by the end of the close of plaintiff's case Dy
stipulation for foundation and relevance.

THE COURT: Okay.

MR, MCINTOSH: I, I would agree. We'd have to look at
all of them, but I think the ones, we have shared exhibit
lists and witness lists. And so I think we're on the same

page thers.
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THE COURT: Okay. And if you when, the soomn -- the
sooner the better if you can provide all of that informaticn
to the court, I would appreciate it.

ME. BREMDTRO: Yeah. So, that, wveah, we will, the funny
thing about this is our, our lists were o duplicative that
we have like 60 exhibites, 30 for him, 30 for me. They're
identical, but maybe numbered differently and so we're in the
process of --

THE COURT: =- well --

MR. BRENDTRO: -- putting that in a --

THE COURT: -- well, you're saying your witness liats
are duplicative. Is there and I, I, I'm not going te get in
the way, and I don't mean to appear as though I'm getting in
the way of your respective presentations of your case, and
vour -- of your cases, and strategy, but we can have a
discuseion, or if you two want to discuss it amongst
yourselves in terms of the court offering you both some
latitude in terms of direct and ¢rosa, and so forth, to
streamline the witnesses. For example, if Mr. Brendtro was
going te call Judge Barnett as a witness and so is Mr.
McIntosh, the, shall we say, leeway, if you will, that would
allow you both to take care of your examinations with one
trip to the wiktness stand. Does that make sense, what I'm
sayingy

ME. MCINTOSH: Yes, Your Honor.
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THE COURT: So, you can discuss that if it's an coption
rather than calling somebody back, it may streamline the
process ag well., But I, I don't want to get in the way of
what your respective presentations are, may be. 5o, it'a an
option that I would consider.

MER. MOINTOSH: Sure, We'll, we'll give it some, some
thoughts and discussion.

THE COURT: Okay. Um, I'd anticipate seating 13 jurors
with one alternate. Um, each side would have three
peremptory challenges, T believe; is that correct?

MR. MCINTOEH: Yes, Your Honor.

THE COURT: A standard civil case. Um, so we'd need to
pass 19. So, we have 13 at the end. I think the jurors will
ke repeorting around B8:15, you know, and I'd ask that the
attorneys be here as well by B:15 or no later. Some of it's
going to depend on what courtroom we snd, we end up im, but I
would anticipate, you know, we'll have them geated in
prenunbered spots, have them have 19 of them in premumbered
spots. Are both of you guys or, excuse me, both of you
gentlemen agreeable to a predraw?

MR, MCINTOSH: Yes, Your Honor.

THE COURT: Okay. I‘ll instruct the, I’'ll inatruct the
clerk te do so. I would go through the preliminary
questions, the general preliminary questions that customarily

the court asks if we've got any of those 19, oh, those
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initial 1% that are the first listed on the predraw. Any of
those that are excused once I'm done will fill in those seats
and then the plaintiff can start voir dire. MNormally, I put
ahout an hour limit on each side for volr dire. Is that
agreamsable, Mr. Brendtro?

ME. BRENDTRC: Umm, I tend to go a little bit longer
than that and then the cther side generally is a lot shorter
than that.

THE COURT: I suspect Mr. McIntosh would be a lot short,
shorter, but, umm, can you get it done in an hour?

ME. BRENDTRO: And, and, Judge, T don't know the answer
to that.

THE COURT: Okay.

MR, BRENDTRO: I have typically taken about 30 minutes
to two hours., Tha, the things happened in the last couple
gages that we, we had to replace, you know, seat number six
nunerous times, and, and so that just bogs you down. The
substantive part of it, yeah, but probably an hour and 15
minutes maybe, but if it starts to get complicated where you
can't find people to fill that spot because they esach have
figured out how to get cut of jury duty, then, then it's,
yeah, and I wouldn't be stepping at an hour.

THE COURT: That's fair. How about an hour and a half?

ME. BRENDTRO: That, I'm ckay with that.

THE COURT: Okay. 8o, let's do that.
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ME. MCINTOSH: That's good.

THE COURT: &nd, and I suspact you'll be shorter, and
then we'll exercise you each can exercise your three. We'll
strike it down to 13, and go from there. Um, like I said, at
the top, it's probably going to be the week before that we'll
know what courtroom we're in, um, that's going to drive the
logistics if -- I'1ll try to see if, I'll reach out and find
out if there's any chance we can find out soconer just so you
two can plan. Is there any other lawyers that are geing to
be coming to try the case with you? Any support stafE?

ME. BRENDTRO: I'll have probably ancther attormey.
support staff probably just behind the rail, but I'll have at
least one other attorney, and I've got three guys sc the, if
the opticns for a larger ome, ah, as far as that we've got
multiple tables acrosg, that would probably be helpful.

THE COURT: Okay.

ME. MCINTOSH: I would anticipate an atbtorney and a
support staff as well as my client.

THE COURT: ©Okay. All right. That's good to know. I'm
going to write that down. Thank you.

MR, BRENDTRO: Will the, ah, will the clerk be able to
tell us, umm, or give us a map of the seats once the
courtroom is picked sc that we know the one through 19.

THE COURT: ©Oh, where they're going to be placed?

MR. BRENDTRO: Yeah.
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THE COURT: 8o, you could make a map?

ME. BRENDTRO: Yeah.

THE COURT: Yeah.

MR. MCINTOSH: That would be great.

THE COURT: I'll, I'll ask and see if we can make
arrangements for that for both of you.

MR. BRENDTRO: Okay.

THE COURT: 2nd then I think I menticmed this, too, at
the top, if you have any techneclogy, do you use like trial
director, or do you use a software, specific software
program, either one of you?

ME. BRENDTRO: I, ah --

THE COURT: -- I'm talking about projection of exhibits
and so forth and I presume there's going to be exhibits
you'll want to put on screens and so forth.

MR. MCINTOSH: Yeah. It locks like the technology would
be fine for us, if that goes from there to the projection.

THE COURT: I think they're the ones in the floor.

MR, MCINTOSH: And I guess we, we don't know for sure.

THE COURT: Yeah. BSo, what I'm getting at there is, is
when we have an assigned courtroom, umm, we'll just, I'll try
to remember to have court admin reach out to you te schedule
a time if you want to do a walkthrough or the day before, you
know, uh, try to schedule a time that you can get in and, and

do a walkthrough on things to make sure everything's working
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1 | sufficiently relative to whatever technolegy you have. Then,
2 |and I'm sorry, I'm jumping around a little bit here as to
3 | exhibits, you both indicated you'll have like a joint exhibit
4 | bock. Then any additional exhibits that you can't agree on
5 or that you want to offer in addition, umm, I'm open to
6 | suggestions, but I my thought process would be that Mr.

7 | Brendtro would use numbers; you would use letters, Mr.

8 | McIntosh. Is that agreeable?

2 ME. MCINTCSH: That sounds fine to me.

10 THE COURT: OCkay. I'm just going through my checkiist
11 | here. I guess I don't have anything else either one of you

12 | have any housekeeping matters at this time?

13 ME. MCINTOSH: No, Your Honor.

14 ME. BRENWDTRO: No, Judge.

15 THE COURT: Okay. We're in recess. Thank you.
16 (Proceedings concluded at 4:38 p.m.)

17

8
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PRELIMINARY STATEMENT
Appellants in this appeal are Trigger Energy Holdings. LLC. ("Trigger™) and Gulf
Coast Investments, LLC, (7Gulf Coast™), Appellees will refer mdividually to each

wlentity as “Trigger™ or “Gult Coast” and jointly as “Appellants.™
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Appellces are Kent Stevens (“Stevens™), TCLT Holdings, LLC (*TCL™), and
Blueprint Energy Partiers, LLC (“Blueprint™).  Appellees will refer individually to each
identity as “Stevens,” “TCLU™ or “Blueprint™ and jontly as “Appellees.”  Appellees will
refer to the Record on Appeal as “R:™ followed by the page number(s) assigned by the

Minnehaha County Clerk of Courts.

Appellants appealed from the Memorandum Decision and Order Granting
Defendants” and Third-Party Plaintiffz’ (Second) Motion for Summary Judgment for
which the notice of entry of order was entered on June 7. 2024, (R: 957.) Followmg a
stipulation to dismiss Defendants” counterclaim and thivd-party complaint and remove the
third-party defendant as a party. a notice of entry of a final judgment was entered on July

30, 2024, (R:992.) Appellants filed its Notice of Appeal on August 27, 2024, (R: 1039.)

F oo

A

1. Whether the Appellants failed to make a sufficient showing that
they were the victims of economic duress?

After extensively examining all three elements of economic duress. the trial court
found that Appellants failed to show that they were the victims of economic duress
as a matter of law. Consequently, the trial court held that Appellants were bound
to the agreements they signed, pursuant to the advice of counsel, and were not
entitled to reformation as the agreements were entered into voluntarily with a
meeting of the minds.

Legal Authority:
SDCL 21-11-1

Lrines Hospitalily, LLC v, Cointry Kitchen Intern,, e, 2001 8.0, 36,
623 N.H.2d 484 (5.0, 2001

Pochat v. State Farm Mut. Awtomobile fns, Co., 772 F.5upp. 2d 1062, 1068
FHOERS.D 26081}
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2, Whether Section 2.03 of the Membership Purchase Agreements
bars Appellants’ remaining claims?

Upon finding that there was no economic duress. the trial count held that Section
208 on its face was nod unfair or invalid  The court found that the plain language
of Section 2,03 supports a waiver of Appellants® right to bring suit and that there
werag no facts, viewed most Tavorably 1o Appellants, that would support piercing
the corporate veil or otherwise holding Stevens individually liable,

Dhienes Hospitality, LLC v. Country Kitchen Intern,, Ine., 2001 5.0, 36,
623 NOH. 2d 484 (5.0, 2001)

Flysint v. Lockhart, S26 N.W.2d 743 (8.D. 1993}

3. Whether the Appellants failed to show that Stevens andor TCU
breached any duties owed as a sharcholder of Blueprint?

The trial count found that Stevens did not breach a fiduciary duty as an officer or
member of Blueprint as a matter of law, Because there was no economic duress,
the parties mutually agreed to enter into valid and enforceable purchase agrecments
as hoth parties were represented by attorneys and negotiated and contracted for the
sale of Appellants’ shares.

SENCL, 47-344-409(b)
Case v, Murdock, 488 NI . 2d 885 (5.0, 1992}

Mieller v Cedar Shore Resort, fno., 2002 5.0 38, 643 N.W_2d 56 §5.0.
2002

4. Whether the Appellees breached the operating agreement?

The trial court found that the Purchase Agreements, which were valid and
enforceable, indicated an agreement that the sale was in compliance with the
Oiperating Agreement. Second, even if the agreements were not enforceable, the
Appellantz ratified the Purchase Agreements which defeated a claim of breach of
the Operating Agreement. Therefore, the claim failed as a matter of law.

First State Bank of Sinal v. Hyland, 399 N 2d 894 ¢80, 1987}
Lew Clapital, fne. v, Kettering, 2013 5.1, 66,9 13, 836 N.W.2d 642, 646,

Zigeler Furniture and Funeral Home, Tnc. v Clemanec, 2006 50, 6, 709
N.W. 2d 350 (8.0, 2000
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Om August 20, 2019, Gulf Coast and Trigger liled their Complaint against
Btevens, TCU, and Blueprint, (R: 9-15.) Stevens, TCLY, and Blueprint were served by
process server between Aungust 26, 2019, and August 28, 2019 (R: 24-27.) On
September 26, 2019, Stevens, TCU, and Blueprint filed their Answer, Counterclaim, and
Third-Party Complaint. (R:30-46.) After vears of discovery, Stevens, TCL, and
Blueprint filed their Second Motion for Summary Judgment and supportive pleadings.
(R:524-65.)

Om January 18, 2024, the tnal court held a hearing on the Second Motion for
Summary Judgment and on June 7, 2024, issued a Memorandum Decision and Order
Gramting Stevens’, TCL s, and Blugprint's Second Motion for Summary Judgment. (R:
931-36). Notice of entry of order was entered on June 7. 2024, (R: 957-58.) Following a
stipulation to dismiss Stevens”, TCLU s, and Blueprint’s counterclaim and third-party
complaint and remove the third-party defendant as a party, a notice of entry of a final
judament waz entered on July 30, 2024, (R:992-93) Gulf Coast and Trigeer filed their
Notice of Appeal on August 27, 2024, (R: 1039-40.)

STATEMENT OF FACTS

Blueprint was created in 2007 to provide services to the oil and natural gas
mdustry. (R: 932.) Trigger, Gulf Coast, and TCL each held a 1/3 membership interest in
Blueprint. (R: 35349 1.) Aladdin Capital, Inc.. through Scott keogh (“keogh™), was
appointed the Manager of Blueprint, (R: 334,99 2.)

Stevens” career in the oil and gas industry dated back to 2014 when he worked as

asupervisor for a company called Certus Energy Solutions. (R: 932.) During his time at
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this company, Stevens developed a team of emplovees who later followed him to
Blueprint. (R: 932)) Stevens was named the Operations Manager of Blueprnt pursuant
lo an Operations Manager's Employment Agreement on December 13, 2007, (R: 554, 1]
3

Keogh, Vice President and 49.9% sharcholder of Gulf Coast, was 48-yvears-old at
the time of the transaction, a sophisticated investor and businessman, and was mentally
competent during the duration of 20019, (R: 5549 4.) Keogh is also the Vice President
and 49.9% sharcholder of Aladdin Capital, Inc. (R: 554,49 5.) Smmilarly. Wavlon Geuke
{“Geuke™), President of Trigger, was 54-years-old at the time of the ransaction. a
sophisticated investor and businessman. and was mentally competent during the duration
of 2019, (R: 554, 9 0).

Initially, Blueprint failed to meet financial projections with respect to revenue and
debt pavments, which ereated conflict between the members. (B 555, % 8.) The members
held monthly mectings m Casper, Wyoming, or Sioux Falls, South Dakota, to address
manes, (B 555,09 100 As early as August of 2018, 8tevens, on behalf of TCL,
expressed his desire to buy out Trigger's and Guif Coast’s membership interest in
Blueprint. (R: 555, 9 11.) By February of 2019, the parties began having serious
discussions about a buyout. (R: 552, 912.)

Stevens expressed an intent to “blow up™ the company if Trigger and Gulf Coast
did not accept a buvout at his proposed price of SE00,000 each. (R: 933.) Stevens also
expressed that he would either take his ¢rew and customers with him or they would leave

o their own if he left the company. (R: 233.) Stevens expressed that he believed he
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could break his noncompete agreement and that his personal assets were himited to the
value of his home equity — S200000. (7))

As the parties started to discuss the buyout, Gulf Coast relied upon its attorney,
John Mullen, to represent it in regards to the sale of its mierests in Blueprint. (R: 535.9
13.) For over thirty vears, Mr. Mullen’s legal practice focused on business transactions
and business Iitigation. (K: 3335, 9 14.) During negotiations, Trigger reported, through
attorney Mullen, that it would sign the same type of agreement that Gulf Coast was
willing to stgn. (R: 556, 9 16.) Therefore, Gulf Coast took the lead and discussed s
options with attomey Mullen regarding the terms of a buyout of Trigger’s and Gull
Coast’s membership interest in Blueprint. (R: 556, 9 17.)

TCU was also reprezented by an attormey and attorney Mullen communicated
directly with TCUs attorney to negotiate the terms of the buyout agreement. (R: 5561
1%.) Blueprint eventually became profitable and attormey Mullen sought to negotiate a
“truc-up” adjustment on the price to account for the performance of the company
between the time of the initial deal and the closing, (R: 556, 9 19.) TCU, through its
pttorney, would not agree to a “true-up™ and attomey Mullen offered to proceed to
closing without a “true up™ if some of his proposals would be implemented. (R: 357, 9
23.) Attomney Mullen described the negotiations, “vou know how it works, give and
take. .. If you give us the crap we want, we'll walk away from the price adjustment.”™ (R:
F357.9 24.) By June 6. 2019, attorney Mullen exchanged edited drafis of a Letter of
Inent, spoke by telephone twice, and exchanged multiple emails negotiating the terms of

the purchase with TCU s attorney. (R: 356-57. 9 22.)
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Keogh, on behalf of Gulf Coast and Aladdin Capital, Inc., signed a Letter of
Intent summarizing the prncipal tesms of the buyout, which meluded the purchase price
of SR, to each Guif Coast and Trigger. (R: 47-57, R- 357, 9 25) Based on the
previous representation that Trgger would sign anything Gulf Coast would sign, Geuke.
ot behalf of Trigger, signed the same Letter of Intent. (R: 47-57, R: 557, 9 16.)

After hearmg the “dynamite option,” i.e., blow up the company, had been relaved
between the attorneys, Keogh clmms he then believed Stevens” threats and thus, on
behalf of Gulf Coast. began discussing hisg options with his attomey. (R: 934.) Keogh
and attormey Mullen inferred that blowmng the company up would mean that Stevens
would quit the company, take his crew, and potentially stant a competing business with
Blueprint. (R: 552, 9 36.) Attomey Mullen presented a number of options to his client
other than signing a buy-out agreement which includad: (1) an outright refusal 1o sell the
membership interests to TCLY; {2) removal of Stevens as Manager and trigger a buy-sall
under Stevens” Operations Munager Employment Agreement; (3 ) fire Stevens, hire a
replacement crew and then sue Stevens; or (4) file suil against Stevens alleging tortious
mterference. (R: 934) Attorney Mullen even discussed with Gulf Coast the pros and
cons of all the options — including which jurisdiction and law would control, the

likelihood of suceess in cowt, and the ahility to prevent the loss of customers. (R: 56l Y

45.)
In summary. attorney Mullen testilied:
Q Bo vou provide multiple options o vour clients,
they ultimately elect the latter to close and sue
Btevens and TCU: right?
A 1 did advise Gulf Coast of available options other
than the eption that was chosen. My chient, [ beheve,
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mternally evalusted that and then did make an
mformed decision, informed me of their decision,
and I relayved that - no, Tdid not. [ was about ready
to say | relayed that to Kvle Ridgeway. | did not.

L O

€} Let me shifi the focus, then. What did vou advise
yvour clients to do, then. after providing them the
multiple options that vou discussed earlier?

A: 1 advised them they needed to make their decision
and then [ would follow the instructions. And thev're
just == and | followed their instructions once |
received that, and my instructions were to negoliate
the deal and close it.  And that's what [ did,

(R: 360,49 44.)

Fifty days after signing the Letter of Intent, Gulf Coast executed a Membership
Interest Purchase Agreement (“Purchase Agreement’™) on July 30, 2019 (R: 38-107, R:
557.927.) Keogh. also signed the Purchase Agreement as a guarantor on behalf of
Aladdin Capital, Inc. (R: 38-107, R: 357, 91 28.) Based on the continued representation
that Trigger would sign anything Gult Coast would sign. Geuke, on behalt of Trigger.
also signed a simlar Purchase Agreement that was edited by attorney John Mullen 1o
effectuate the sale of Trigger’s interests. (R: 108-156, R: 337,19 29.) Geuke also signed
the Purchase Agreement as a guarantor on behalf of Trigger Energy, Inc. (R: 108-156. R
A58, 9 30.)

O the same day. Keogh, on behalf of Gulf Coast signed an Officer’s Certificate
confirming his authorization to sign the Purchase Agreement on behalf of Gulf Coast.
(R: 157, R: 558,49 31.) Again, Geuke, on behalf of Trigger, also signed a similar
Officer’s Certificate. (B 158 R: 558, % 32,0 The following day, on July 31, 2019, Gulf

Coast and Trigger signed a fourth and final document to finahize the sale of their interest
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— the Funds Flow Memorandum. (R 159-168, R: 558,9 33.) The Funds Flow
Memorandum recited the terms of the Purchase Agreements and directed the payments to
be made to Trigger and Gulf Coast, as well as the source of the funds for the buyout. (R:
1539-168.) On August 1. 2019, Trigger and Gulf Coast received their payment of
SR00,000 each and Aladdin received over $3.2 million. {R: 935.) The amounts were
accepled, deposited, and then twenty davs later, on August 20, 2019, Trigeer and Gulf
Coast filed this lawsuit. (B 558, 934.)

Trigger’s and Gulf Coast™s Complaint azserted mine different counts: (1)
economic duress, declaratory judgment, and reformation: (2) breach of the operating
agreement; (3) breach of fiduciary duties: {(4) tortious interference; (5) shareholder
oppressiom: (6) unjust enrichment/usurpation; {7y accounting; (8) costs and attomey s
fees; and {(9) njunctive relief. (R: 9-23.) Despite the numerous counts, each claim is
based npon the same allegation — Stevens” threat to “blow up™ Blueprint, take all of
Blueprint's customers and emplovees to a new company, and leave Gulf Coast and
Trigger with unmanageable debt if Gulf Coast and Trigger did not agree to the price term
of SBHLINE cach. (See id.)

Ultimately, the trial court granted Stevens”, TCL s, and Blueprint's second
motion for summary judgment. The trial court meticulously addressed cach claim in a
20-page memorandum decision. (K: 931-956.) The trial count held that Gull Coast and
Trigger were bound to the agreements they signed, as the agreements were enterad into
voluntarily with a meeting of the minds, (RE: 936.) “Within the Purchase Agreements,

they both obtain releases of hability, which bars Plaintiffs” remaining claims™ and even
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“if the releases of hability do not bar Plantifls” claims, the claims nevertheless fail as a
matter of law.” (74.) This appeal followed.

STANDARD OF REVIEW

This Court reviews a circul court’s eniry of summary judgment under the de move
standard of review and will aflinm a circuit court’s granting of a motion for summary
Judgment when no genuine issues of matenal fact exist, and the legal questions have been
decided correctly. See Wyman v Bruckner, 2018 8.D. 17,9 9. 208 N.W.2d 170, 174
(5.0, 2018). This Court has held,

[t]ases involving the mierpretation of wrtlen documents are particularly

appropriate for disposition by summary judgment, such imterpretation being

a legal issue rather than a factual one...We will affirm a circuit court's

decision so long as there is a legal basis to support its decision,

I {citing Hedimann v, Am. Family Mur, fns. Co, 2006 81D 5] .9 8, 883 N.W_2d 506,

509),

1. GULF COAST AND TRIGGER FAILED TO MAKE A SUFFICIENT
SHOWING THAT THEY WERE THE VICTIMS OF ECONOMIC DURESS

“Entry of summary judgment is mandated against a party who Tails to make a

showing sufficient to establish the existence of an element essential 1o that party's case,

and om which that party will bear the burden of proof at IrinE-"! Hass v.
Wentzlaff, 2012 8.1, 50,9 11, 816 N.W.2d 96, 101 (quoting 17 Cansel. Coap. v. Pew,
2001 8.0, 9,919, 795 N.W.2d 390, 396) (emphasis added). A sufficient showing
requires that “[iJhe party challenging summary judgment . . . subsiantiate his allegations
with sufficient probative evidence that would permit a finding in his favor on more than

mere speculation, conjecture, or famtasy.” Chidna v Farmers Tns. Bveh, 2014 8.D. 14. 9
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20, 844 N.W.2d 619, 624-25 (quoting Stern (T Co. v, Brown, 2012 8.1, 56,9 8. 817
MN.W.2d 393, 398).

Under Count 1 of their Complaint, Gulf Coast and Trigger sought reformation of
the sales price of their membership interest due to economic duress. SDCL 21-11-1
provides:

When through fraud or mutual mistake of the parties, or o mistake of one

party which the other at the time knew or suspected. a written contract does

not truly express the intention of the parties, it may be revised on the

application of a party agenieved so as to express that intention. so far as it

can be done without prejudice to rights acquired by third persons, in good

faith and for value,

“Reformation is a “remedy in equity by means of which a written insirument is
made or constried to express or conform to the real intention of the parties, when some
error of mistake hag been committed.™ Sprame v Altman, 2009 8.1 49 % 9. 76l MW 2d
507, 509. Gulf Coast and Trigger must “overcome the ‘presumption [ | that the writing
accurately reflects the imtent of the parties.” Sprang, 2009 5.1, 49,9 12, 768 N.W . 2d at
511 {omting Enchanted World Doll Musenm v. Bisiohi. 398 NW 2d 149, 152 (8.1
1986,

In South Dakota, the doctrine of ecomormic duress requires a party to establish all

three elements:

Chie gide mvoluntarly accepted the terms of another, and

That circumstances permit no other reasonable altermative; and
That said circumstances were the result of a coercive wrongful act
of the opposite party,

b =

See Dunes Hospitality, L.L.C. v Country Kitchen Intern., Tnc., 2001 5.D. 36, 9 19, 623

NOW.2d 484, 490, However, this Court wamed in Dirmes:
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[tlhe doctrine of ecomomic duress applies only to special, unusual, or
extraordmary sifuations in which unjustified coercion is used 1o induce a
contract ... under such circumstances that the victim has lintle chotce but o
accede

2000 8.1 36, 1119, 623 N.W.2d at 489 (citing Newburn v. Dobhs Mohile Bay Ine., 657

So.2d 849, 852 (Ala. 19935)). In Dunes, this Court held:
All negotiations inherently involve a certain amount of pressure and
coercion, However, to satisfy the requirements of economic duress “that
preasure must be wrongful and not all pressure is wrongful.™ A party's
actions, rather than motive, govern the determmation of wrongful and
coercive. A defense of economic necessity cannot be maintained when a
parly's actions are lawful. or threats to carry out that which the law entitles
them to do. Factors to be considered for economic duress melude: the age
and mental abality, inancial condition. business expertise. absence of good
faith, adeguacy of consideration and the adequacy of a legal remedy of the
party seeking relief.

T 9§ 23, 623 N W .2d at 490 (quoting 25 AmJur2d Duress and Undue fnfluence § 7

{15987,

A Gulf Coast and Trigger faled to make o sufficient showing thar they
inveduntarily accepted the termy af the Purchase Agreements.

Under the first element of economic duress. Gulf Coast and Trigger have the
burden to “go beyvond the mere showing of a reluctance to accept and of financial
embarrassment.” fe. at Y 20 (citing Qskey Gasolire & O Co., Inc.. v. Continenial OIf,
534 F.2d 1281, 1286 (8th Cir.1976)). “There must be a demonstration of acts on the pari
of the defendant which produced economic duress.” fd It “must be proven by evidence
that the duress resulted from the defendant’s wrongful and oppressive conduct and not by
plaintiff's necessities.” fd “The entering into a contract with reluctance or even
dissatistaction with s terms because of economic necessity does not, of itself, constitute
economic duress invalidating the contract.” /o, at ¥ 20 (citing Newhurn, 657 S0.2d at

§52),
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In Dhemes, Dunes entered into a management agreement to manage a Country
Kitchen restaurant in North Sioux City, South Dakota, for fifleen vears. 2001 8.1 36 9
2,623 N.W . 2d at 487, After frustrations arose over lack of revenue, Dunes began to
consider its options, which included firing Country Kitchen, running the restaurant
themselves, or filing suit. Jdl at ' 3. Ultimately. the parties entered into a written
settlement 1o resolve the issues. fdl al 99 3-4. However, approximately two months later,
Dunes terminated the agreement and filed suit alleging the settlement agreement was
procured by fraud and economic duress. fd aty 5. Dunes alleged that Country Kitchen
wmderstated accounts payable. forced settlement by an all or nothing approach, threatened
complete withdraw from the state. demanded additional cash calls, and would have lefi
Dunes without a location to continue to generate revenue, J/d.

This Court found the plaintiff™s business “consisted of sophisticated member and
mvestors, and was wall represented by experienced, competent lawyers™ and the decision
to enter into the settlement agreement “was the result of an informed and deliberate
decision.” Jd, at ¥ 32, 623 N.W.2d at 492, Ultimateby. this Court recognized that all
“pegotiations mherently mvolve a cerfain amount of pressure and coercion™ and found a
directed verdict should have been entered as Dunes failed to establish economic duress
under the facts. See id. at M 23, 31,

The Western Divasion of the Federal District Court of South Dakota reached a
similar conclusion in Pachai v. State Farm Mut. Auto. Ins. Co.. 772 F.Bupp.2d 1062,
1068 (12.5.1. 2011). In Pochal, the Pochats were in an automobile accident with an
uninsured motorist. Jd at 1065, The plamntift filed suit agmnst State Farm alleging

breach of the insurance contract for Failing to pay uninsured motorist benefits in a fair
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and reasomable amount. See id. at 1066, PlantifT also alleged bad Faith claiming that
State Farm “knew the [Pochats] were struggling financiallv, and used that fact to foree an
unreasonable UM claim™ settlement. See id, State Farm filed a motion for summary
judgment and the District Court examined the three elements of economic duress from
Dhmes. See fd

Under this first ¢lement, the plamtiff alleged “she was i dire financial straits,”
was recently divorced, incurred almost 52,000 m medical bills and State Farm used her
situation to coerce her “to agree to accept only a portion of what [her] UM Bl claim [was]
worth.” Jd. at 1067, The cowt recognized that the plamiifl bad “assistance of competent
legal counsel who initiated settlement discussions™ and plaintiff continued 1o negotiate by
reducing her settlement demands, [d. Ultimately, the Couort granted summary judgment
finding that plaintiff failed “to show that under any circumstances a jury could find she
was a victim of economic duress such that she would be entitled to rescind the settlement
of her case” and the “decision to merely “acquicsce” does not nise to the level of cocrcion
required to prove economic durese.” Id,

Here, the facts are similar to Dwenes and Pochat. Gulf Coast and Trigger were
experienced, successtul businessmen and were represented by an experienced, competent
attorney. (R: 940.) Attorney Mullen “advised the parties of different avenues and the
conseguences of choosing them.” (R: %4000 OfF these options, Keogh “expressed concern
for financial embarrassment.” (K 241, Keogh stated:

It - - veah, that - - | mean, that was suggested as an option. | mean, there

were aptions given to ws as to how to handle this. None were viable except

for one, and that was closing the transaction. Our concern was solely based

on how are we going to live with -- we had no idea what the loss would be
if kent took his crew. took himself, and all of the customers. we had no 1dea
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how to calculate it. | mean, what am I going to do with workowver ng pipe?
I mean, what's it worth? Nod much. That was the focus.

(R: 617.) Keogh “hypothesized financial ruin if’ [Stevens| followed through with his
threats to “blow up® the company™ and “noted that millions of dollars in labilities would
be difficult to manage™ as would oblaining new customers or emplovees, (R: 941.)
keogh testified that his sole concern was about the money.

As the tnal court recognized, Gulf Coast and Trigger failed to “go beyond the
mere showing of a reluctance to accept and of financial embarrassment.™ Dures, 2001
8.0 36,9 20, 623 N.W2d at 490, Gulf Coast’s and Trigger's reluctance or even
dissatisfaction with its terms of the purchase agreements s insufficient 1o constitute
economic duress invalidating the agreements. See id. at 9 20 {citing Newburn, 637 80.2d
at 832} Gulf Coast and Trigger failed 1o make a sufficient showing to establish this
element of their case and thus entry of summary judgment was properly entered in this
matter. Seg Hass, 2012 5.1, 30, 111, 816 N.W.2d at 10].

B. Gulf Coast and Trigger failed to make a safficient showing that the
circimshances permitted no reasonable oltermnarives,

Under the second element, Gulf Coast and Trigger must make a sufficient
showing that the crcumstances permitied no other reasonable alternatives. Diunes, 2001
8.0 36,921, 623 N.W.2d at 490. In Dunes, this Court held that determining whether a
reasonable allermative exisis reguiras an objective test with the outcome dependimg on the
circumstances of each case. See id This Court specifically noted in Duses. “[t]he
availabilitv of a fegal resolution w one such circumstance.™ /d.

In examining the circumstances of the case in Dunes, this Cowrt found that Dunes

had two options; (1) terminating their affiliation with the defendant; or (2) filing sl
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Dmes, 2001 5.D, 36, % 32, 623 N.W.2d at 492, These options were known to Dunes as
several members of Dunes urged rejection of the settlement and proposed terminating the
management contract and bringing suit against the defendant, See id. “In facl, this is
exactly what Dunes did two months after the agreement was signed.™ fd. Ultimatzly, this
Court found that the two options available to Dunes were reasonable alternatives and
thus, the decigion 1o enter mto the agreement was the result of an informed and deliberate
decision. Jd.
These facts are nearly wentical 1o the facts of this case. Gulf Coast and Trigger
are sophisticated mvestors and businessmen and were represented by a competent
attorney during negotiations. (R: 554, %9 4, 6.) Attorney Mullen testified that he
provided multiple legal options to Gulf Coast and Trigger to consider prior to executing
any of the documents to effectuate the sale of their interests in Blueprint. (R: 559-60 1Y
37-43) Attorney Mullen advized Gulf Coazt that thew could: (1) simply refuse to sel] its
interest; {2) remove Stevens from his position pursuant to the Crperations Manager's
Emplovinent Agreement which would trigeer the buy-sell agreement; (3) fire Stevens and
hire a replacement crew and then sue Stevens; or (4) file suit against Stevens alleging
torticus interference. (fdl) Attorney Mullen testified:
I did advise Gulf Coast of available options other than the option
that was chosen, My chient, 1 believe, imtemally evaluated that and
then did make an iformed decision. ..

(R: 582, Mullen Depo. 34:4-7) (Emphasis added.)

Here, the tral court correctly found that, under “Onmes, the option to cut ties with
[Stevens] and TCU Holdings and availability to sue them were reasonable alternatives to

entering info the Purchase Agreements.™ (R: 943.) Therefore, becanse Gulf Coast and
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Trigger “voluntarily accepted the terms of the Purchase Agreement and that there were
reasonable alternatives, the elemental test of economic duress thils.™ {7dl) Gull’ Coast and
Trigger failed to make a sufficient showing to establish this element of their case and thus
entry of summary judgment was properly entered in this matter. See Hass, 2012 8.1 30,
9§11, 816 N.W.2d an 101,

C. Gulf Coast and Trigger fuiled to make a sufficient showing that the

circumstances were the result af coercive and wrongful acts on the belalf of
Stevens and TCL.

Under the third element, Gulf Coast and Trigeer must make a sufficient showing
that the circumstances were the result of a coercive and wrongful act and there must be a
causal link between those acts and the circumstances creating economic duress. Dines,
2000 5.0 30, 19 21-22, 623 MW . 2d at 49 The “party asserting economic duress must
establish they were the victim of unlawtul or unconscionable pressure.”™ Jd. However, a
“detense of economic necessity cannot be maintained when a party’s actions are lawful,
or threats to carmry out that which the law entitles them to do.”" Dwnes, 2001 8.D, 36, 9 23,
623 MW 2d at 490 (citing 25 AmMur2d Ouress and Undwe ffluence § 7 (19961,

Ultimately, the tmal eourt found that the “facts viewed most favorably to the
Plaintiffs show only that they were the victims of a hard bargain.” (R: 245.) Stevens had
the right to walk away from Blueprint and threatening to carmy out that which the law
entitled him to do is not a basis for economic duress. The trial court held:

[Stevens] had the authority to initiate the selling of his companies” shares.

Alsa, he had the authority to request a buy-out, Aside from [Stevens| his

crew in tum had the right o leave their positions.  The customers of

Blueprint could have tumed elsewhere for business, or possibly follow

[Stevens].

(R: 945.)
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“Plaintifts" own conduct in the negotiating process dilutes the strength of their
clamm.” (R: 945 Gulf Coast and Trigger “sought advice from counsel. weighed their
options without any swaving of opinion by Mullen, and decided to acquicsce o
[Stevens'] price term if other provisions were mel.” (R: 945-46.) Further, it cannot be
ignored that the negotiations took place over a period of months with multiple documents
being executed by Gulf Coast, Trigger, Keogh, and Geuke, “The facts present hallmarks
of a traditional, “hardball” negotiating sessions.™ (R 946.) Stevens® conduct is strikingly
similar to the conduct complained of in Ounes. Below is a side-byv-side comparison of

the facts of this case with the facts of Dunes.

O Case Drimes Hospitality
| | Stevens was hired as the Operations Country Kitchen Ine. was hired
Manager for Blueprint a5 the manager of the restaurant

m Swoux City, S0,

2 | Gult Coast and Trigger admit that they Dunes consisted of sophisticated
arg sophisticated investors and members and invesiors
businessmen
3 | Artorney Mullen 1g a competent attomey | Dunes was representad by

with 30 vears of experience experienced. competent lawyvers.

4 | keogh testified that mitially the failure to | Duies was frustrated that Country
meet financial projections became a pomt | Kitchen Inc. was not meeting

of contéention. revente expeutﬂium.

5 | Stevens threatened 1o blow up the Country Kitchen Ine. “threatened”™
company and take his emplovees with to quit which wonld have left
him which would have left Gulf Coast [hmes without service for the hotel
and Trigger without the ability to run the | which the restaurant was
COmpany. connected.

Cull Coast and Trigger had options 1o! Drumes had the options to: (1)

& | (1) refuse to sell its shares: (2) terminate | terminate Country Kitchen Inc. as
Stevens as Manager which would trigeer | manager, or (2} file suit.

the buy-s¢ll agreement; (3) fire Stevens
and hare & replacement crew and then sue
Stevens; or (4) file suit against Stevens
alleging tortious interference.
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7 | Gultf Coast and Trigger filed suit 20 days | Dunes filed suit two months after
after signing the agreements and they signed the agreement.
receiving their money,

B | Attomey Mullen testified the decision to | The court found the decision 1o
sign the agreements was an informed enter mto the agreement was the
decision. result of an informed and
deliberate decision.

As acknowledged by this Court, "a party asserting economic duress under these
circumstances has a difficult burden to overcome.™ Dunes, 2000 5.0, 36, % 33, 623
N.W.2d at 492, The testimony unequivocally demonstrates Gulf Coast and Trigger had
aceess to multiple legal resolutions as they sought the advice of counsel, understood the
contents of what they were signing, and executed the documents, This is not economic
duress. See Anvelmeo v Mamfacturers Life Ins. Co, 771 F.2d 417, 420 (8th Cir, 1985)
{(finding no duress when a party was an experienced husmessman, took ample time, and
Look the agreement home and consulted both his wife and an attormey before signing),
First Nat. Bark of Clncirnatt v. Pepper, 454 F.2d 626, 634 (20d Cie. 1972) (finding that
the party secking to make out a defense of duress had access 1o “competent and
knowledgeable counsel™ at the time ot entered into the disputed contract which makes it
still more difficult to “demonstrate the element of compulsion necessary to find duress™),
Schialz v. Hardy Salt Co. 739 8 W_2d 765 (Mo. Ci. App. 1987) (finding that where an
experienced businessman takes sufficient time, seeks advice of counsel, and understands
the content of what he i= signing, he cannot claim the execution of the release is the
product of duress). The tacts of Duses are squarely on point with the facts of tlus case.
Gulf Coast and Trigger failed to make a sufficient showing to establish this element of
their case and thus entry of summary judgment was properly entered in this matter. See

Hazs, 2012 S.D. 50,9 11, 816 N.W.2d at 101.
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2. SECTION 2.03 OF THE MEMBERSHIP PURCHASE AGREEMENTS BARS
GULF COAST'S AND TRIGGER'S REMAINING CLAIMS.

Because economic duress fails, Gulf Coast and Trigger are bound by the
representations, warranties, and guarantees in the Purchase Agreements they signed. See
Lucero v, Van Wie, 1992 8.0, 109, 9 16, 598 N.W,2d 893, 898 (recognizing the “basic
premis2 i the law s that when the parties reduce an agreement to writing and sign it. that
written agreement is enfitled to enforcement,™) Specifically, Section 2.03 of the Purchase
Agreements which provides:

Legal Proceedings., There 15 no claim, action, suil, proceedimg, or

governmental investigation (“Action™) of any nature pending, or to Seller’s

knowledge, threatened against or by Seller (a) relating to or affecting the

Membership Interests; or (b) that challenges, or seeks to prevent, enjoin or

otherwise delay the transactions contemplated by this Agreement, No evem

has occwrred or circumstances exist that may give rise to, or serve asa basis

Jor, any yuch detion.

(R: 60, 110) (Emphasis added.)

“Releases are contractual agreements.” Femske Media Corp. v Banta Corp., 2004
B.D. 239 B. 676 N.W.2d 390 {oming Parkhurst v. Burkel, 1996 8.D0 199 12, 544
NOW.2d 2100 212 It 15 well settled that in interpreting & contract, we rely on the
language of the contract to ascertain the intent of the parties.” Carsfensen Confracting,
. v, Mid-Dakora Rural Warer Sys., fne., 2002 8.D. 136, 1 & 653 N.W.2d 8735, &77,
“*Where possible, we must give meaning to all the provisions of a contract,” [d

A waiver is "[wlhera one in possession of any right, whether conferred by law or
bw contract, and of full knowledge of the material facts, does or forbears the doing of
something inconsistent with the existence of the nght or of his [or her] intention to rely

upon it.” Action Mechanical, fne. v, Deadwood Historic Preservation Com 'n, 2002 8.1,

121, 9 18, 652 N.W.2d 742, 749,
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The plain language of Section 2.03 supports a waiver of Gulf Coast’s and
Trigger's nght to sue. (R: 947) (citing Flyrin v. Lockhary, 526 NW.2d 743, 746 (5.D.
1995)), For example, Section 2,03 recognizes the right to bring an “Action,” which
meludes “suit” as an example. (See 1l ) “The last sentence of Section 2.03 contemplates
the parties mutual understanding that no event or circumstance is present that ‘may give
Tise 10, or serve as a basis for” swit.” (/) “This language clearly and unambiguously
exhibits [Gulf Coast™s and Trigger's] recognition and agreement that nothing was present
at the time of formation that would give rise or serve as a basis to sue™ and “of course
contemplates [Gull Coast™s and Trigger™s] remaming claims. as they all are alleged to
have occurred before or during formation of the Purchase Agreement.” (/d.) This
recogmition in the Purchase Agreements “is an act contrary to the exercise of the nght to
bring swit” and because economic duress is not present, “this Section serves to waive
[Gulf Coast™s and Trigger™s| right to sue,” (fd.)

In its brief, Gulf Coast and Trigger argue that even if Section 2.03 was clearly and
unambiguously stated, this provision does not extend to Stevens becauze only TCL was a
signatory to the Purchase Agreements. (Appellants’ Briel, p. 32.) However, as the trial
court found, compelling “policy reasons support releases under the Uniform Contribution
Among Joint Tortfeasors Act (SDCL 15-8-11 to 15-8-22)." (R 947, citing Flynn, 526
N.W.2d m 746).

The defendant who origimally procures the release gains nothing it the

plaintdf can sue other joint or concurrent tortfeasors.  In such a case, the

orginal defendant is Tefl open to claims Tor contribution and’or indemmity

and may wind up having to htigate the case anyway,
(fd.)
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Further, the fact that Stevens was nol a signatory 1o the Purchase Agreements cuts
against Gult Coast and Trigger. In order to hold Stevens personally responsible, Gull
Coasl and Trigger must picree the corporate veil as a corporation is considered a legal
entity separate and distinet from its officers, directors, and shareholders. Konsas Gay o
Elee, Co, v, Rosg, 521 NW.2d 107, 111-12 {8.D. 1994).

Gulf Coust and Trigger “Failed to establish a basis for personal liability or
established facts in gemune dispute that support piercing the corporate veil.” (R 948)
{citing Pawd v. Bathursi, 2023 5.D, 56,9 21, 997 N.W.2d 644, 652-53.) This iz because
Oulf Coast’s and Trigger’s argument for personal Liability is based on the same conduct
ag alleged under other counts — Stevens” threat to blow up the company. Gulf Coast and
Trigger presented no genuine disputes alleging undercapitalization, failure to
observe corporate formalities, absence of corporate records: or payment by the
corporation of individual obligationsz. Therefore, there iz no evidence to support the
piercing of the corporate veil and the claims against Stevens m his individual capacity
werg properly dismissed,

“Ewen if TCTI Holdings were to be considered the alter ego of [Stevens], the
Court's previous conclusion that the Purchase Agreements are valid and enforceable
show that [Stevens] did not use TCT! Holdings to promote fraud, imjustice, or illegality.”
(R:948.) “Thus, |Gulf Coast and Trigger] have contractually agreed to not sue |Stevens],
TCU, LLC, and TCU Holdings.” (R: 949.) Gult Coast and Tripger have Faled to make a

sufficient showing to the contrary,
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3. STEVENS AND TCU DID NOT BREACH ANY DUTIES OWEIX AS A
SHAREHOLDER OF BLUEPRINT.

CGulf Coast and Trigger argue that “/e/ven i the conduct complained of does not
meet the definition of economic duress, it could sl meet the definition of breaches of
other legal duties™ as alleged in counts 3 through 7 of its Complaint. {Se2 Appellants’
Briet, p. 37) (Emphazis in onginal.y While Appellants™ Briet confusingly jumps around
and between Counts 3 to 7, Appellees will address each Count of the Complaint in order,

A Count 3 — Breach of Fiduciary Duty

In their Complamt, Gulf Coast and Trigger alleged Stevens and TCU

breached their fiduciary duties wowards Plaintiffs by, among other things,

seeking to disenfranchise Plaintiffs, enrich themselves at the expense of

Plaintiffs, and threaten to financially damage Plaintiffs if Plaintiffs did not

agree to Defendants” unreasonable terms.
(R: 17,9 46.)

Gulf Coast and Trigger argue that Stevens and TCL owed duties of lovalty and
good faith and fair dealng that prevented Stevens and TCU from acting in a manner
adverse to the company or competing with the company before dizsolution. {See
Appellants” Brief, p. 39) Gulf Coast and Trngger also treat Count 3 as a catch-all by
arguing that alleged breaches under other counts also serve as general breaches of
fiduciary duties. {See Appellants” Brief, p. 38 (alleging thai a usurpation of an
opportunity, which is alleged in Count 6, 18 “also a breach of the duty of “utmost good
faith and fair dealing..."™))

The existence of a Aduciary duty and the scope of such duty are questions of law,
Mueller v. Cedar Shore Resort, Tne., 2002 S.1D. 38,9 11, 643 N.W.2d 56, 62 (ciling

Lamdserom v, Shover, 1997 8,10, 25,9 84, 561 N.W.2d 1, 18). Whether there has been a
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breach of a fiduciary duty 15 a fact question determimed by the trial court al summary
judgment. Jd {citing Hayves v. N. Hills General Hosp., 1999 3.D. 289 57, 390 N.W .24
243, 253), Generally, “sharcholders do not owe a fiduciary duty to either the corporation
or their fellow shareholders. ™ AMueller, 2002 8.1, 38 9 20, 643 N W . 2d at 66. However.
m close corporations, “majority. dominant, or controlling shareholders, or a group of
sharcholders acting together to exercise effective control, are held 1o owe a hiduciary duty
to minority shareholders ™ Jd. {citing Hayes, 199 81D, 2.9 52, 590 N.W_2d at 253). “This
fiduciary duty is characterized by a high degree of diligence and due care, as well as the
exercise of utmost good fath and far dealimg.™ fd. (citing Landstrom, 1997 5.D. 25,9
&4, 561 N.W.2d at 19).

Ag the tnal court noted, “Hallmark behavior” of breaches of fiduciary duties
“includes the faillure to disclose information. director or sharcholder self-dealing. making
frandulent misreprezentations regarding past or future events, and surreptitious conduct
or communications,” (R: 9500 (citmg Mueller, 2002 8, D0 38, 126, 043 N.W.2d at 66.)
Herg, the trial court properly found “the factz viewed in light most favorable to [Gulf
Coast and Trigger] support a conclusion as a matter of law that [Stevens] did not breach a
fiduciary duty.” (R: 931.) First, Stevens did not fail to disclose information, did not act
surreptitiously, and did not fraudulently misrepresent past or future events. Instead, the
very conduct Gulf Coast and Trigger complain aboul demonstrated Stévens was candid
and open about his intentions with the company. (/d.) Further. Stevens was nol self-
dealing as he was securing outside funds to buy out Gulf Coast’'s and Trigger's mterest,

{7}y The trial court also found. the “tacts viewed i [Gulf Coast’s and Trigger™s] favor
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alse do not support a breach of duty of loyalty because [Stevens’| achions are mapplicable
to the governmg statute, SDCL 47-34A4-400(b)." (fd)

While Gulf Coast and Trigger stress that the “tort, statutory duty, and equitable
clamms ansing from this msconduct are independent of the duress claims.” the
“misconduct™ is the same under all of Appellants” claims — Stevens threatenad to blow
up Blueprint. As the tral court founmd that Stevens” negotiation tactics did not amount 1o
duress. it accordingly found that the same conduct did not result in a breach of any
fiduciary duties.

Further. while Gulf Coast’s and Trigger™s argument that e e if the conduct
eomplained of does not meet the definition of economic duress, it could stili meet the
definition of breaches of other legal duties”™ is simply wrong., Without economic duress
mvalidating the Purchase Agreements, Gulf Coast and Trigger are bound by the terms of
their agreements. See Lucers v, Fan Wie, 1999 8.D, 109, 9 16, 598 N W, 2d 893, X908
{recognizing the “basic premise in the law is that when the parties reduce an agreement to
writing and sign if, that wnitten agreement i entitled to enforcement ™),

Under the Purchase Agreements, Gulf Coast and Trigger confinmed that the
execution, delivery, and performance under the agreement do not and will not violate the
Articles of Organization, the LLC Agreement, or any statues, laws or ordinances, (R: 60,
110, Sectiom 2.02.)  Gulf Coast and Trigger admit the Purchase Agreements contain this
language but rely ot duress to unwind the agreement. (R: 174-80_ 9% 9. 42.) Further. the
Purchase Agreements also provide “there 15 no claim, action, suit, proceeding, or
governmental investigation (“Action™) of any nature pending. or to Seller’s knowledge.

threatened . . . by Seller (a) relating to or affecting the Membership Interests; or (b) that
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challenges, or seeks to prevent. ¢njoin or otherwise delay the transactions contemplated
by this Agreement. No event has ocourred or circiimstances exist that may give nise to, or
serve as a basis for, anv such Action.” (R; 60, 110, Section 2.03.) Summary judgment
was proper to count 3 because without duress, the Purchase Agreements and its terms are
entitled to enforcement. See Lucero, 1999 8.D. 109, 9 16,

B. Count § - Tortious Interference

Gulf Coast and Trigger argue that either TCU tortiously interfered or Stevens,
acting outside the scope of his authority, tortiously imerfered with Gulf Coast s and
Trgger’s busimess relationship or expectancy in Blueprint. (Appellants” Bref, pp. 43-
44.% However, “the tort of intentional imterference with contractual relations serves as a
remedy for contracting parties against interference from outside intermeddlers,” (R 983)
{citing Gruhike v. Sioux Empire Fed, Credit Union., Inc., 2008 8.1, 899 7, 756 N.W.2d
309, 404,y “To prevail on a claim of tortious interference, “there must be a triangle”™ —a
plaintiff, an identifiable third party who wished to deal with the plaintiff, and the
defendant who interfered with’ the contractual relations,™ (/d) “A corporate entity
cannol contractually mtertere with itself” (fdl) (citing John Alan Doran, [t Takes Three io
Tango: Arizona's Tntentional Interference with Contract Torl and Individual Supervisor
Liability in the Employment Setting, 35 ArizS1LI 477, 508 (Summer 2003)),

Therefore, “the element that 15 missing in this case i an identifiable third-party.™
{{d) Stevens negotiated the buvoul as an agent of TCU and TCL was a one-third
member in Blugpring, TCU “cannot be both the third party and the defendant,™ (/d.)

Sumilarly, “Blueprint cannot have intermeddled with itselt and tertiously mtertered with
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its own ownership interests in a restricting of s ownership.™ (f2)) Count 4 fails as a
matter of Taw and summary judgment was appropriate.

. Couni 5 — Shareholder Oppression

Gulf Coast and Trigger argue that the alleged violations of Niduciary duties also
constitute shareholder oppression. {Appellants” Brief, pp. 43-44.) Gulf Coast and Trigger
allege that they had “a reasonable expectatnion that their exit from the Company would
ocour in a reasonable fashion, not at gunpoint™ and therefore, they “stated a prima facie
case for shareholder oppression.” (fd)

Determunmg whether conduct anses to sharcholder oppression 15 a question of
law. Adfmeller, 2002 8.D. 38, 9 14, n.2, 643 N.W . 2d at 62 {eiting Landstrom, 1997 8.1,
25,937, 561 NNW, 2d at 7). This Court has congidered “oppressive actions to referto
conduct that substantially detieats the ‘reasonable expectations” held by minority
sharcholders in committing their capital to the particular enterprise.”™ Muefler, 2002 5.1,
38,913,643 NW . 2d at 62,

TCU, Gulf Coast, and Trigger each held a 1/3 intereat of Blueprint. Gulf Coast
and Trigger. working in tandem, were majority members. (R: 953.) The trial court
properly recognized that sharcholder oppression was mapplicable bere as TCU was in
fact the minority member. (f4.) Further, even if applicable, there was no sharcholder
oppression. IF there was no economic duress, the parties mutually agreed to part ways
and emtered into valid and enforceable Purchase Agreements (fd.) The onlv evidence
presented about expectation For Gulf Coast and Trigger was the discussion of a “true-up.”™

However. Stevens dechined to negotiate a “true-up” and atterney Mullen testified that he
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offered to proceed to closing without a “true up™ if some of his proposals would he
mplemented. (R: 3579 23)

Negotiations between partics, while being represented by attomevs, resulting in
exchanges of draft agreements, 1ielephone calls by coumsel, and the negotiating of terms
demonstrated this was not an exit at gunpoint. Therefore, the trial court properly held. the
“facts viewed most favorably to [Gulf Coast and Trigger] do not suppaort a legal

conclusion of sharcholder oppression.” (R: 954.) Summary judgment was appropriate.

Gull’ Coast’s and Trngger's usurpation clamm also Tals. Generally. “one who
occupies a fiduciary relationship to a corporation may not acquire, in opposition to the
corporation. property in which the corporation has an interest or tangible property.”™ Case
v Murdock, 448 NJW . 2d 885, 890 (8.1, 1992}, An exception 1o this general rule is that a
“fiduciary of the corporation is allowed 1o take a business opportunity onee the
corporation has properly rejected the opporfunity or 15 not in a position to take 11" fd

Here, the trial court properly found “the facts viewed most favorably to |Gulf
Coast and Trigger] do not support a cause of action™ as Gulf Coast and Tngger were
“siven the opportunity o decide upon full disclosure of the pertment facts™ what price
they were to sell their shares. (R: 951.) Gulf Coast and Trigger argue that while Stevens
“was candid as to the general goal of wanting to buy out Gulf Coast and Trigger, there is
nowhere in the Record that supponts the necessary fmding that [Stevens)| mdormed Gult
Coast and Trigger “of the full circumstances of the transaction, ™ (Appellants”™ Brief, p.

JE).
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This 15 simply inaccurate, The Funds Flow AMemorandum, signed by Gulf Coast
and Trigger, detailed the “tull circumstances of the transaction™ including the parties, the
amounts, and the source of funding, (R: 139-168.) Like they did with three prior
documents, Gulf Coast and Trigger signed this memorandum upon advice of counsel.
Therefore, unless economic duress is present. Stevens met his fiduciary obligations.'

Appellants present no argoiment under Count 7 and it is unclear from their
Complaint exactly what Gulf Coast and Trngger are seeking. Gull Coast and Trigger
already have an accounting of the proceeds of the membership interest sales price. and
the samultaneous transactions pertaining to Blueprint’s membership interests and asse
transfers. The Funds Flow Memorandum recited the terms of the Purchase Agreements
and directed the payments to be made to Trigger and Gulf Coast, as well as the source of
the funds for the buvout, (H: 159-168.) This may be the reazon that Gulf Coast and
Trigger presented no argument on this Count,

F. Count 8- C 4 .

Count 8 relies upon the suceess of Gulf Coast’s and Trigger's claim of Breach of
the Operating Agreement. (R: 13.) For the reasons discussed below, the Breach of
Operating Agreement claim fails and thus the request for attormey s fees and costs

pursuant 1o thas allegation also fals as a matter of law.

' Further, there “is a strong argument that the doctrine does not apply to this case™ as this
was a restructuring of ownership and not an outside business opportunity. (R: 9523
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G. Count 9 Injunctive Relief

Gulf Coast and Trigger presented no argument under Count 9 and have not
developed any testimony or facts to support a claim for injunctive relief, It appears that
Ciulf Coast and Trigger have abandoned Count 9 and thus no argument 15 needed.

4. STEVENS ANDTCU ID NOT BREACH THE OPERATING
AGREEMENT.

Culf Coast and Trigger allege that Stevens and TCL breached the Operating
Agreement by prevemting Gull’ Coast and Trigeer from utilizing the appraisal process
foumd m the Operating Agreement. { Appellanis" Brief, p. 44.) Article 14.1 of the
Operating Agreement provided that “no Member may transfer all or any pan of s ...
Imterest ... unkess the Transfer is ... Accomplished under the tenms and conditions set
forth in Article 14.2, 14.3. or 1447 (R: 794.) The Operating Agreement “further outlines
a process for “voluntary transfer of units™ via a right of first refusal in Article 14.2: or a
mandatory buy-sell process for cerlain events under 14.3.7 (R: 977.)

First. Keogh testified:

i Can vou tum to Article 14.3(d) that is on page 21.

A Om page 217

o Yes, sir.

A; All mght,

o That section is referred to as purchase price; determination
of company value and per unit value. Do you know if that's
what the complaint 15 referring to as far as the agreed upon
valuation?

A I's possible. T am not 100 percent, but [ would assume

because this 18 in the operating agreement. However, [ would
note that this is == this is in conjunction with the buv-sell --
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trigger events of the buy-sell agreement. That's not wiaf we
were didng.

(o5 Understood.

A This wasn't - vou know, we didn't treat it — it probablv - it
could have been a trigger potentially. but it wasn't. It wasn't
treated that way, [t was someone == Kent expressed interes
m buying us oul and we expressed interest in selling,
Valuation methods don't matter in terms of determining the
price, [t what he's willing 1o pay ar what we're willing o
sell for or yame combination thereaf.

({1l ) { Emphasis added.)

This Court has repeatedly held that, ®a party to a lawsuit cannot claim the benchit
of a version of relevant facts more favorable 1o his own contentions than he has given in
his own testimony,” Law Capital, Jne, v, Kettering, 2013 8.D. 66,9 13, 836 N.W.2d 642,
646, kKeooh unequivocally testified that the valuation method m the Operating
Agreement was inapplicable to this situation. Therefore. suminary judgiment was
appropriate for this reason alone,

In addition. becanse there 15 no economic duress, the Purchase Agreements were
valid and enforceable. In the Purchase Agreements. the “parties agreed that the sale was
m compliance with the Operating Agreement.” (R: 60, 110, Section 2.02.) Gulf Coast
and Trigger “cannot supersede the terms of a valid contract purely praying for a more
wdeal outeome™ and thus the elaim “Fails as a matter of law.™ (R: 977.)

Finally, even if the Purchase Agreements were unenforceable, Gulf Coast and
Trigger “ratified the Purchase Agreements which defeats their claim of breach of the

Operating Agreement.”™ (fdl} “A contract is ratified when “an act by which an otherwise

voidable and, as a result. invalid contract 15 conformed, and thereby made valid and
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enforceable.”™ Ziegler Furniture and Funeral Home, ne. v. Cicmanec, 2006 8.1 6, 9 31,
TOO N.W.2d 330, 338 (quoting 17A CI8 Contracts § 138 1998)

Here, Gulf Coast and Trigger “ratified the Purchase Agreement by executing the
agreement and accepting their respective payments of S800.000 and depositing the
checks.” (R:977.) In addition, Aladdin, Keogh's other company, “received
53, 280.130.94 as part of the transaction, continued 1o factor invoices until all dett
obligations were paud oft™ and then “released several liens and UCC filings in
compliance with the Purchase Agreement.” (R: 978.) Gulf Coast, Trigger, and Aladdin
“mamifested a wilhingness to go on with the contract”™ and thus this “clamm Tals as a
matter of law.™ (Id.)

NCLUSTON

Gulf Cosst and Trigger entered into binding Purchase Agreements as
sophisticated businessmen with the assistance of competent counsel. As such, Gulf
Coast’s and Tngger's remaining claims must fail pursuant to the tenms of the agreements.
Further, the remaining claims also fail as Stevens and'or TCL did not breach anv duties
owed to Gulf Coast and Trigger and there was no breach of the Operating Agreement.
Therefore, Summary Judgment was appropriately entered by the trial court and Appellees
respectiully request this Court affirm.

Respectfully submitted this 14th day of March, 2025,

BEARDSLEY. JENSEN & LEE.
Prof. L.L.C.

By: _ s Matthew J. Melntosh
Matthew J. McIntosh

P.O. Box 9579
Rapid City, 8D57TT09
Email: mmemtoshigblackhillslaw. com
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presented in the appeal.
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STATE OF SOUTH DAROTA
e

1_-'E’:."-|_r'

COUNTY OF MINNEHAHA

MEMORANDUM DECISION: AND ORDER GRANTING DEFENDANTS AND THIRD PARTY PLAINTIFFS BECOD
MOTION FOR SUMMARY JUDGMENT Page 1 of 26

IN CIRCUIT COURT

SECOND JUDICIAL CIRCUIT

TRIGGER ENERGY HOLDINGS,
LLC, a Wyoming Limited Liability
Company, and GULF COAST
INVESTMENTS, LLC, a South
Dakota Limited Liability Company,

Plaintiffs,
V.

HENT STEVENS, as an individual,
an officer, and agent; TCU, LLC, a
Wyoming Limited Liability
Company; TCU HOLDINGS, LLC, a
Wyoming Limited Liability
Company; and BLUEPRINT
ENERGY PARTNERS, LLC, a South
Dakota Limited Liability Company.

Defendants and Third-Party Plaintiffs,

v

TRIGGER ENERGY, INC., a Wyoming
Corporation, and ALADDIN
CAPITAL, INC., a South Dakota
Corporation,

Third-Party Defendants.

49CIV19-2287

MEMORANDUM DECISION
AND ORDER GEANTING
DEFENDANTS' AND THIRID-
PARTY PLAINTIFFS (SECOND)
MOTION FOR SUMMARY
JUDGMENT

PRELIMINARY STATEMENT

The above-captioned Plaintiffs and Third-Party Defendants are hereinafter
referred to as "Plaintiffs.” Similarly, the above-captioned Defendants and Third-
Party Plaintiffs are hereinafter reforred to as "Defendants.”

FPage 1 of 36
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INTRODUCTION

Plaintiffs filed their Complaint alleging numerous claims surrounding a
shareholder buy-out agreement. The parties conducted discovery and Defendants
subsequently moved for summary judgment. This motion was never ruled on. A
trinl date and scheduling order was set thereafter. Defendants subsequently moved
for summary judgment a second time.

This matter came on for hearing on January 18, 2024, at the Minnehaha
County Courthouse in Sioux Falls, South Dakota, before this Court pursusant to
Defendant's Second Motion for Summary Judgment. Danicl Brendtre of Hovland,
Rasmus & Brendtro appeared on behalf of Plaintiffs and Matthew Mclntosh of
Beardsley Jensen & Lee appeared on behalf of Defendants.

In considering Defendants’ Motion, this Court has considered pre-hearing
briefing, affidavits, statements of disputed and undisputed facts, attached exhibits,
and oral argument. Shortly after the hearing, the Court reached its decizion to
gront the Second Motion for Summary Judgment on all counts, The Court notified
the parties by email of itz decision and 115 intention o 18sue a Memorandum
Decision and Order at a later date.

FACTUAL BACKGROUND

Blueprint Energy Partners, LLC (Blueprint), an oul and natural gas company,
was formed in 2017, Three companies held a 1/3 membership share in Bluepnnt,
including Trigger Energy Holdings, LLC (Trigger), Gulf Coast Investments, LLC
{Gulf Coast), and TCU Holdings, LLC {T'CU Holdings).

Waylon Geuke (Waylon) was the President, an officer, and divector of Trigger.
Scott Keoph (Scott) was the Viee Procident and 49.9% shareholder in Gulf Coast.
Scott was also the Vice President and 49.9% shareholder of Aladdin Capital Inc.
(Aladdin). Kent Stevens (Kent) owned TCU, LLC (TCU) and TCU Holding=.

Alnddin, through Scott, was appointed the Manager of Blueprint. Aladdin
provided funding for operations of Blueprint through equipment leases and a line of
cradit. To account for the day-to-day cperations, Rent was named the Operations
Manager of Blueprint on December 13, 2017,

Kont's career in pipe rentals and inspection dates back to 2014, At the
company he worked for prior, Certus Energy Solutions (Certus), Kent maintained a

eppervizory role. Kont's employment was ultimately terminated in 2017 due to
viclating company policy. During his time as a supervisor at Cortus, Kent

Page 2 of 26
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developed a team of emplovees. A number of these employees left Certus to join
Kent at Blueprint, with some gaining high-level management roles. Further, some
of the employees also became equity owners in TCU Holdings.

Shortly after its inception, Blueprint, began experiencing adversity and
delavs, stemming, in part, [rom Kent's disregard of company policies. Scott
expreszed concern about this to Kent. Scott had also asserted his concerns of
Blueprint's difficulty in meeting its debt obligations to Aladdin. This occurred
during one of the monthly meetings the parties had in either Casper, Wyoming or
Sioux Falle. Throughout these meetings, Blueprint's status and future were often a
point of discussion. Kent saw these discussions as unfruitful and found the parties
communication to be broken. Kent found communication especially difficult when
Seott or Waylon commented on daily operations while Kent was the one with
experience in the field and the other two were businessmen.

As early ag August of 2018, Kent told the others that he did not want to
remain in the partnership, Starting around this time and extending throughout the
negotiations to come, Kent expressed an intent to “blew up” the company if the
osther two shareholders did not accept a buyout at his proposed price. Kent further
expressed that he would either take his crew, who he had brought from Certus, with
him, or his crew would leave on their own if Kent was gone. Additionally, Eent
pxpressed that Blueprint's customers would follow him if he were gone. Kent later
relayed that he spoke with his attorney and concluded that he could break his non-
compete. He had also warned that he could not be sued because the only equity he
obtained was around 520,000 in hiz home.

Barly in the next vear, the parties began having serious discussions about
TCU Heldings buving the shaves of Gulf Coast and Trigger, when Kent proposed
the idea in an in-person meeting. At this time, around February 2019, the
liahilities of Blueprint amounted to roughly $6 million. A few manths after the
sorious dizcussgions began, Gulf Coast hired aworney Juhn Mullen (Mullen) of Boycee
Law Firm in Sioux Falls to represent the company in antieipation of a buy-out. !
Mullen's law practice is comprised of over thirty years' experience in business
transactions and business litigation, Sometime within thiz representation, Mullen
relayed to Kent that Trigger would be acting consistent with the decigion that Gulf
Coast would make. Because of this, Gulf Coast teok initiative in the buyout
discussions,

1 Plaintiffs initinlly contested the diecoverability of Mullen's teatimeony and actions within the
attorney-client relatienship. The Court entered o Memorandum Decision on November 20, 2020,
finding that the assertion of economic duress waived attorney-client privilege, and ordered Plamtifls
to comply with Uefendants” requests for admissions, Plaintiffs moved the Court to reconaider, and
the Court denied the Motion,
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The negotiations continued into the Summer. Throughout the negotiations of
a potential buyout, Mullen began communicating with TCU’s then-counsel,
Wyoming attorney Kyle Ridgeway (Ridgeway). Mullen proposed to Ridgeway a
“truc-up” adjustment on the buyout price. Scott was adamant that the “true-up”
price should still be negotiated. This caleulation aceounted for Blueprint's economic
changes from formation to the date of clesing and represented the company as
having a much higher value than what Kent's proposed price represented. Scotl
believed an EBITDA/EV multiplier 2 of four was reasonabla for the “true.up” price.

Ridgeway held firm to this base price, which represented the value of
Blueprint, and the shares, at the time it was formed. Because Ridgeway would not
consider the “true-up” price, Mullen negotiated consistent with the base price. On
June 6, 2019, Mullen and Ridgeway exchanged drafts for Letters of Intent. They
had also spoken on the phone and emailed each other continuing to negotiate the
terms. In this, Mullen proposed to Ridgeway that if zome of his other proposals
would be met, then he would continue negotiations without the “true-up” price.

The Letters of Intent were eventually signed, One was signed by Scott, on
hehalf of Gulf Coast and Aladdin, and another by Waylon, on behalf of Trigger.
This took place in Casper, where Scott initially thought the trip would be fur the
purpose of negotiating the sale price of the buyout. Scott had full intent to do thiz
despite warnings from Wayvlon and Leroy Dickinson, who was associated with
Trigger, that Kent had since been making threats to the parties if they did not
accept the buvout. Wavlon and Leroy believed Kent's threats from their beginning,
Scott disregarded these warnings because he did not believe Kent's threats would
he earried through. Seott changed his mind when Ridgeway told Mullen about
Kent's “dynamite option.” Because an attorney relayed the information, Scott began
to balieve the likelihood of Kent careying through with this threat if the buvout did
not happen on the base prive.

Scott weighed his options with Mullen. Multiple options beyond choosing to
sign the agreomant were presented by Mullen, including (1) an outright refusal to
sell the shares to Kent; (2) removal of Kent as Manager and trigger a buy-sell under
Kent's Operations Manager Employment Agreement; (3) fire Kent and hire a
replacement crew on Blueprint's site and then sue Kent; or (4) file suit against Kent
alleging tortious interference, Mullen explained the consequences of each outeome
to Scott, including the hkelihood of success of a lawsuit, what jurisdiction the case
would be brought in, and the general effect on the business depending on the option
rhosan., Mullen also gave Scott the ability to make an informed decision. He did
not advise him to pick a certain option and stated he would follow whichever path
Beott chose

t“The EBITDAEY multiple iz a financial valustion ratio that measurcs a company's return on
investment (ROT." Will Kenton, EBITRA/ EV Multiple: Definition, Exwnnle, and Role in Earrings,
INvESTOPEMA (Mar, 20, 20221, httpe:www. investopedia,comitermaefobitds-ev-multiple. asp.
Page 4 of 26
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Almost twa months later, an July 30, 2019, Scott and Wavlon agreed to the
buyout. Scott ultimately determined that none of the additional options provided by
Mullen were viable compared to the buyout. Scott was concerned with the potential
reality of Kent carrying his threats out and how it would negatively impact the
company. For example, Scott found that hiring a replacement crew would be
difficult because he and Waylon had no connections or knowledge on who to look for
or hire. He applied the same reasoning to the less of customers, in that he and
Waylon would have difficulty finding new clientale based on their lack of experience
and knowledge in the ficld. Scott alse found the prospect of suing Kent individually
difficult considering his aszsertions of immunity after discussions with hiz own
counsel. Additionally, Scott was concerned that if the cempany was “blown up,”
there would not be a plan for the m:llions of dollars in liabilities Bluspriant had,

Evidencing this agreement on July 30, 2019, Scott and Waylon executed
respective Membership Interest Purchase Agreements on behalf of Gulf Coast and
Trigger. Waylon apain agreed to gign on behalf of Trigger because he had agreed to
follow the path of Seott and Gull Coast. Waylon also signed the same document in
respect to Trigger Energy, Ine. 85 a guarantor. On the same day, Scott signed an
Officer’s Certificate confirming his authorization to sign the Membership Interest
Purchase Agreement on behalf of Gulf Coast. Waylon =igned the same for Trigger.
On the next day, Gulf Const and Trigger executed a fourth and final document, the
Funds Flow Memorandum.

Kent obtained funding for the buyout through the Jonah Bank of Wyoming
and the Galles Group for a total amount of $5.5 million. He lined this up before
signing a Letter of Intent, where he intended to purchase the remaining shares of
Blueprint at $2.5 million. August 1, 2023, marked the day that Scott and Waylon
received the buyout pavment. The payment was $800,000 to each company for a
total of £1.6 million  Aladdin received 83,2 million upon closing. Twenty days later,
Plaintifls brought the present lawsuit asserting that the agreement was executed
due to, inter alic, Kent's purported sconomie duress.

ISSUES

The issues presented by the moving parties, Defendants and Third-Party
Plaintiffs, are restated as follows:

(1) Whether Plaintiffe wore vietims of economic duress requiring reformation of
the Purchase Agresment.

(% Whether Section 2.03 of the Purchase Agreement bars Plaintiffs' remaining
claims,
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{3) Whethar Defendants breached the Operating Agreement.

{4) Whether Kent breached a fiduciary duty as an officer and shareholder of
Blueprint.

{3) Whether Defendants actions rise (o the level of shareholder sppression.
(6) Whether Defendants were unjustly enriched from the Purchase Agreement.

(7) Whether Defendants Tortiously Interfered with the Business Relationship or
Expectancy in Blueprint.

(8} Whether accounting, costs and fees, and injunctive relief may be declined as a
matter of law.

DECISION
A motion for summary judgment must be granted:

if the pleadings, depositions, answers to interrogatories, and admissions
on file, together with the affidavite, if any, show that there 15 no genuine
issue as to any material fact and that the moving party is entitled to a
judgment as a matter of law. A summary judgment, interlocutory in
character, may be rondered on the 1s5ue of iability alone although there
i5 A genuine 1ssue as to the amount of damages,

SDCL 15-6-56.

When considering a motivn for summary judgment, this Court must “view the
evidence most favorably to the nonmoving party and rosolve reasonable doubts
against the moving party.” State by and through Dep't of Transp. v. Legacy Land
Co., 2023 8.D. 58, 9 18, --- N.W.2d - {quoting ¥Yankton Caty. v. MeAlligter, 2022
5.0 37, 9§ 15, 977 NW.24d 327, 334). "The nonmoving party . . . must present
specific facts showing that a genuine, material issue for trial exists.” Id. (quoting
Sacred Heart Health Servs., Ine. v. Yankion Cniy., 2020 5.D. 64,9 11, 951 N.W.2d
544, 588). “[Tlhe nonmoving party to a summary judgment motion may not sit wdly
by where the moving party has established a prima facie case for granting the
motion.” Id. (quoting Kimball Inv. Lond, Ltd. v. Chmele, 2000 5.1}, 6, 9 17 n.d, 604
N.W.2d 289, 294 n. 3).

Also, this Court must “credit the evidence offered by | . . the non-moving
party, and any reasonable inferences it supports. To do so otherwise would require
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[the Court] to weigh conflicting evidence —a practice which is, of course,
categorically proseribed for courts congidering motions for summary judgment.”
Mullenson v. Markue, 2022 5.D. 57, 9 29, 980 N.W.2d 662, 674.

“[Slummary judgment is not a substitute for trial; a belief that the non-
moving party will not prevail at trial 1s not an appropriate basis for
granting the motion on issues not shown to be a sham, frivolous or
unsubstantiated . . . ." Toben v. Jeske, 2006 S.D. 57, 9 16, 718 N.W.24
32, 37 (citation emitted). "We view all reazonable inferences drawn from
the facts in the light most favorable to the non-moving party.” Luther v,
City of Winner, 2004 5.D. 1,1 6, 574 N.W.2d 339, 343 (citation omitted).

We reguire those resisting summary judgment to show that they will be
able to place sufficient evidence in the record at trial to support findings
on all the elements on which they have the burden of proof” Foster-
Nager v, Aurora Cnty., 2016 8.D. 6, § 11, 874 N.W.2d 505, 508 (citation
omitted). “A sufficient showing requires that ‘[t]he party challenging
summary judgment . , . substantiate his allegations with sullicient
probative evidenee that would permit a finding in his favor on more than
mere speculation, conjecture. or fantasy.” Notionwide Muf. Ins. Co. v,
Barton Solvents Inc., 2014 5.D. 70, § 10, 855 N.W.2d 145, 149 {aatation
omitted). “Mere speculation and pgeneral assertions, without some
conerete evidence, are not enough to aveid summary judgment.” N. Star
Mut. Ins. v. Korzan, 20156 3.D. 97, 1 21, 873 N.W.2d 57, G3,

(racbe v. City of Rapid City, 2022 5.D. 1, 44 20-21, 969 N.W 2d 208, 213,

Defendants” Motion contemplates that all of Plammtiffs’ claims fail as 4 matter
of law. Asan initial matter, this Court addresses the cdaim of economic duress.

1.  Whether Plaintiffs Were Victims of Economie Duress Requiring
Reformation of the Purchase Agreement,

Plaintiffs seek to reform the Purchase Agreement based on the dectrine of
economic duress, “Reformation is a ‘remedy in cquity by meane of
which & written instrument i3 made or construed to express or conform to
the real intention of the parties, when some error or mistake has been committed.”
Sprung v. Altman, 2009 31D, 49, 19, 768 N.W.2d 507, 50% (quoting Enchanied
World Dotl Museum v. Buskohl, 398 N.W.2d 149, 152 (8.D. 1986)).

When through fraud or mutual mistake of the parties, or a mistake of

one party which the other at the time knew or suspected, a wriltan
contract doee not truly express the intention of the parties, it may be
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revised on the application of a party aggrieved so as to express that
mtention, so far as it can be done withont prejudies to rights aequired
by third persons, in good faith and for value.

SDCL 21-11-1.

In seaking reformation, Plaintiffs must “overcome the "‘presumption [ ] that
the writing accurately reflects the intent of the parties.” Sprang, 2000 8.D. 49, §
12, 768 N.W.2d at 511 {quoting Enchanied World Doll Museum, 398 N.W .2d at 152,
Plaintiffs must also “prove their ‘canse of action by clear, unaquivecal and
eonvineing evidence™ with the facts viewed most favorably to them. Jd. (quoting
Northwestern Natl Bank of Stoux Falls v. Branden, B8 5.1, 453, 458-50, 221
N.W.2d 12, 15 (1974)).

The South Dakota Supreme Court adopted and applied the doctrine of
sconomic duress in Dunes Hospitality, LLC v. Country Kitchen International, Inc:

[tlhe doctrine of economic duress applies only to special, unusual, or
extraordinary situations in which unjustified coercion 1= used to induce
a contract . . . under such circumstances that the victim has little choice
but to accede.

2001 8.D. 36, 9 19, 623 N.W.2d 4384, 489 (citing Newburn v. Dobls Mobile Bay Inc.,
657 So.2d 849, 852 (Ala. 1995)).

The test that the Court adopted is a three-prong, elemental test requiring a
showing of:

(1} an involuntary acceptance of contract terms;
{2} under circumstances which permitted no reasonable alternative; and
(3) that the cireumstances wore the result of coercive, wrongful act.

Id. 1 19, 623 N.W 2d at 490 (citing Oskey Gasoline & Qil Co., Inc., v. Continental
(%l 524 F.2d 1281, 1286 (8th Cir. 1976)) {additional citations omitted).

All negotiations inherently invelve a certain amount of prossure and
eoercion. However, to satisfy the requirements of economic duress “that
preasure must be wrongful and not all pressure is wrongful.” A party's
actionz, rather than motive, govern the determination of wrongful and
coercive. A defense of economic necessity cannot be maintained when a
party's actions are lawful, or threats to carry out that which the law
entitles them te do. Factors to be considered for economic duress
include: the ape and mental ability, financial condition, business
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expertise, absence of good faith, adequacy of consideration and the
adeguacy of a legal remedy of the party seeking relief.

Id. % 23, 623 N.W.2d at 490 (quoting 25 Am.Jur 2d Duress ond Undue Influence § 7
(1996)).

In Dunes, the plaintiff brought suit seaking to void a settlement agreement
on @ claim of economic duress. Jd. 1 5, 623 N.W.2d at 487. The jury found economic
duress, and the circuit court denied the plaintiffs motion for judgment
notwithstanding the verdict. fd. 4 6, 623 N.W.2d at 487. The Supreme Court
ultimately determined that there was insufficient evidence presented at the tnal
level to support a verdict of economic duress, Jd. Y 31, 623 N.W.2d at 492, Thus,
the Court found that it was error for the cireuit court to deny the Defendant's
muotion for judgment notwithstanding the verdict. [d.

Cutside of this jurisdiction, the Bighth Circuit Court of Appeals has applied
Duries and ruled on a similay situation to this case. In Rasby v. Pullen, the Eighth
Circuit found that the plaintiff failed to make a sufficient showing of econumie
durcss in selling her shares to another shareholder. 905 F.3d 1097, 1101 (8th Cir.
2018). The plaint:ff had considered a buy-out offer substantially below the far
market value of her interests. [d. at 1100. She and her attornev discussed various
opticns, including selling her interests to ihe other shareholder, selling to a third
party, and suing the other shareholder for minority shareholder oppression. Jd.
The plaintiff ultimately decided to sell her shares, and her attorney then negotiated
the Purchase Apreement with the other shareholder's attorney. Id.

In Absolute Resolutions Investments, LLC v, Citibank, N.A., the Southern
District of New York applied Dunes to an economic duress claim to a release
agreement. 22 Civ. 2079 (VM), 2024 WL 325110 (3.D.N.Y. Jun, 29, 2024). The
eourt was presented with a motion to dismiss for failure to state a claim under Fed,
R. Civ. Pro. 12(b¥&). 2024 WL 325110, at * 1. The court found that the plaintiff
failed to state a claim of economic duress in itz amended complaint because the
plaintiff failed to make a showing under all three Dures factors, 2024 WL 325110,
at * 11-12.

The Western Dhvision of the Federal District Court of South Dakota has
applied Dunes. See Pochat v, State Farm Mutual Automobile Insurance Company,
772 F.Bupp.2d 1062, 1068 (W.D.5.D. 2011). In that case, the defendant moved for
summary judgment on plaintiffs’ claim for breach of their insurance contract, bad
faith, and punitive damages. Pochat, 772 F.Supp.2d at 1063. The court granted the
defendant's motion for summary judgment on the breach of insurance contract
claim because it found that the plaintiff failed to establish a genuine dispute of
material fact as to all three Dunes factors. Id. at 1068,
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A. Whether Plaintiffs Inveluntarily Accepted the Terms of the Purchase
Agreement.

To make a showing on the first element, Plaintiffs must "go beyond the mere
showing of & reluctance to accept and of financial embarrassment.” Dunes, 9 20,
623 N.W.2d at 490 (quoting Oskey, 534 F.2d at 1286). The facts, viewed in light
most faverable to the Plaintiffs, must demonstrate Defendants' acts produeed
economic duress. Jd. Further, “it must be proven by evidence that the duress
resulted from the defendant's wrongful and oppressive conduct and not by plaintiff's
necepsities.” Id. (quoting Oskey, 534 F 24 at 1286). “The entering into a contract
with reluctance or even dissatisfaction with its terms because of economic necessity
does not, of itself, constitute economic duress invalidating the contraet.” Id.
{quoting Newburn, 8537 S0.2d at BE2).

The Dunes Court uliimately found chac the agreement was entered mnto
voluntarily. The plaintiff businesa “consisted of sophisticated members and
mvestors, and was well represented hy experienced, competent lawyers. [Lts]
decizion to entor into this settlement agreemant was the result of an informed and
deliberate decision.” Id, 9 82, 623 N.W.2d at 452,

Fuling that the plaintff failed to establish any element of economic duress
under Nebraska law in Rasby v. Pullen, the Eighth Circuit noted that the plaintiff
failed to “provide evidence that [the buying shareholder's] actions destroyed her free
agency to choose whether to enter into the Unit Purchase Agreement,” 205 F.3d
1097, 1101 (8th Cir. 2018). The Rashy Court found significant that the plaintiff was
“a sophisticated professional, represented by an experienced attorney, who
eonsidered other options before selling her intereata to [the shareholder buying her
out] in an agreement that included a broad mutual release of claims." Id.

Ag to this element in Absolute Resolutions Investments, LLC, the court found
that the agreement was entered into voluntarily, 2024 WL 325110, at * 12, The
court rejected the plaintiff's argument that “no party would willingly give up these
rights without adequate consideration” and determined that it wae a cireular
argument “that demonstrates only that Ahsolute sees the Helease as unreasonable
in hindsight.” Id. The court also recognized that the Amended Complaint in the
caze showed that the plaintiff believed the release agreement was an admission and
apology by the defendant and the plaintiff hoped that the defendant would resolve
the issue. [d.

In this case, Plaintiffa were alzo dealing as experienced, successful
businessmen. They were advizsed by Mullen, an experienced, competent atterney in
the field of business transactions and businesa litigation, Mullen advised the
parties of different avenues and the consequences of choosing them, Scott was
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given the opportunity to contemplate these options. Waylon voluntarily agreed to
follow Seott’s decision-making. Seott had imitially exprezsed his desire to Mullen to
negotiate the “true-up” price. He was reluctant to aceept the terms because he
believed the “true-up” price was a more appropriate and fairer representation of
Blueprint's value. In turn, Wavlon was reluctant to acceept the terms because he
and Lercy believed Kent's threats from the outset. However, Gulf Coast and
Trigger together were ultimately reluctant to accept the terms due to the
inadeguacy of the additional options provided to them by Mullen. Of these options,
Secott expressed concern for financial embarrazsment. He hypothesized finaneial
ruin if Kent followed through with his threats to “blow up” the company. Scott
noted that millions of dollars 1n llabalhities would be difficult to manage. He also
noted the difficulty in obtaining new customera or emplovees and the unhkelithood
of success 1n suing Kent.

These facts viewed in light most favorable to Plaintaffs show that they
accepted the terms of the agreement voluntarily and have thus failed to go beyond
the mere showing of a reluctancs (o accopt and of financial embarrassment.
Plaintiffs were wholly aware of the nature of the negotinlion and the terms.
Through this, they knowingly, competently, and voluntarily weighed their options.
A calculated choies was made to not pursue the other options provided by Mullen
due to the avoidance of a less-favorable financial outcome. Choosing a less-
favorable outcome purely on financial strategy is insufficient to rise to the level of
imvoluntariness.

Because this Court reaches the conclusion that Plaintiffs voluntarily accepted
the terms of the Purchase Agreement, the elemental test of economic duress fails.
Even if the first element i=s met as a matter of law, the remaining two elements also
fail.

B. Whether the Clrcumstiances Permitted Plaintiffs with No Reasonable
Alternative.

The sacond requirement is that the circumstances presented no reasonable
alternative to the conduct Plaintiffs agreed to. Dunes, Y 21, 623 N.W.2d at 490
fciting skey, 534 F.2d at 12586). "In determining whether a reasonable alternative
13 available, we employ an objective test.” Id. (quoting Zetlinger v. SOHIO Alaska
Petroleum Co,, 823 P.2d 653, 658 (Ala. 1892)). "Therefore, 'the outcome depends on
the circumstances of each case.™ Id. (guoting ZLeilinger, 828 P.2d at 6568). "The
availability of a legal resolution iz one such circumstance.” Id. (citing Oskey, 534
F.2d at 1286).

Making its conclusion on this prong, the Dunes Court noted that the plaintff
had two options: (1) the option of terminating their affiliation with the defendant; or
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2) filing suit. Id. 9 32, 623 N.W.2d at 452 The Court alzo noted that these options
were known to and diseussed hy the plaintiff, because “several of the members
urged rejection of the setilement agreement and proposed terminating the
management contract and bringing suit” against the defendant. fd. The plaintiff
did exactly that - two months after making the agreement in question. fd. The
Dunes Court ultimately found that these two options were not unreasonahle
alternatives. id.

In Pochat. the Western Division of the District of South Dakota similarly
noted that the plointiff had another option available, which waes declaring an
impasse and initiating hitigation. Id. at 106%. As in Dunes, the plamtiff in fact
hrought suit only alter accepting a settlement check. Jd. The Pochat Court
eoncluded that the statements of matenal fact only permitted one cbjective inding,
that these were reasonable alternatives available to the plaintiff. fd.

The Abzolute Resolutions Investments Court also found that the second
element was not satisfiad. 2024 WL 326110, at * 12, The court concluded that the
plantiff faled to establish “why there would be no reasonable alternative to signing
the Release.” Id. It reazoned that thers was “no suggestion that Absolute could not
reasonably and profitably continue ita operations in the absence of a commercial
relationship with Citibank. Moreover, 'access to an available legal resolution’ like
lrtigation effectively precludes Absolute's argument in this respect.” [d. {(quoting
Pochat, 772 F. Supp. 2d at 1066).

In accordance with this anthority, thia Court finds that Plaintiffs had
reasonable alternatives to entering into the Purchase Agreemonts. Plaintiffs did
not have “little chowee but to accede|.]" but had four, reasonable choices other than
to accede. Dunes, 1 19, G23 N.W_2d at 489 {citing Newburn, 637 So.2d at 852).

First, as mentioned above, Gull Coast and Trigger were represanted by two
experienced, competent businessmen. Gulf Coast hired Mullen e assist with the
negotiations and to cloze the desl. "Fﬂggur Bgreré-d to follow Gulf Coast's decision-
making, Mullen presented Gull Coast, and efectively Trigger, with four options: (1)
an outright refusal to sell the shares to Kent; (2) removal of Kent ag Manager and
irigger a buy-sell under Kent's Operations Manager Emplovment Agreement 7 ; (3)
fire Kent and hire a replacement crew on Blueprint's site and then sue Kent; or (4}
file swit against Kent alleging tortious interference,

Option (1) presented Plaimntiffs with a scenario of callig Kent's bluff and
waiting for the result. This option may not have been reasonable considering the
parties’ intentions to close the deal and cut ties with each other. However, if

i Mullen testified that because Kent would likely oppose this route, that this option would result n
litigation and an effort to enforce & non-compete clause, Jobhn Mullen Depo. 49:24-25, 5001-11.
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Plaintifls would have pursued this avenue, and Kent followed through with his
threats, Plaintiffs could have initiated actions that are discuszsad further below.

Option (2} presented the parties with a foreseeable and realistic outcome.
Mullen specifically advised Gulf Coast that removing Kent as Operaticns Manager
and triggering a buy-sell agreement would likely result 1in Ltigation. Mullen
testified that he advised Gulf Coast that it was “possible” for a court, after the
initiation of litigntion, to find that the for cause termination was appropriate, and
that the termination justified a buy-sall event. John Mullen Depo. 51:13-24, He
finished by stating to Gulf Coast that a court could then compel Kent's zale of TCU
Holdings' interest and enforce a non-compete agreement. * Id, 51-7-10. Mullen
explained that it was possible that a court would rule in Gulf Coast’s favor, but he
alan recognized in his testimony that he told Gulf Coast that there 15 no assurance
that either side would be successful. Td. 51:25, 52:1-7. With this, Mullen
thoroughly explained how option (2) could come to fruition. There is no indication
that this avenue would be near impossible or so detrimental as to leave Plainuifs
with little choice but to accede. To Plaintiffs, this option left them with a
reasonable, foreseeable, and realistic choics other than to accede. Yet, Gulf Coast
informed Mullen that it planned "to close and later sue Kent." Jd. 56G:7-22.

In reference o the options to sue within options (3) and {4), Plamntiffs were
reluctant to sue because Kent asserted that he was judgment proof. The
availability to sue alone was sufficient in Dunes, Pochat, and Absolute Rezoluiion
Imvestments. None of these cazes discussed the adequacy or likelihood of success of
the legal claims, Claszsifving the ability to bring smt as a reasonable alternative
carries the grentest weight when a plamntiff later aues for the claim they initially
hed. But this Court recopnizes thal =everal Countes in the Complaint were not ripe
until after the Agreoment was executed, namely economic duress, breach of
pperating agreement, and unjust enrichment/usurpation. However, even when the
plaintifl in Dunes brought later-ripened claims after the execution of the settlement
agreement, i.e., economic duress, the Dunes Court did not give this difference any
weight. It remains truc that Plaintiffs had the options, provided by a competent
attorney, to sue Defendants before the additional claims arose,

The mverse of the second element under Diunes only requires one reasonahle
alternative for the element to fail. Under Dunes, the option to cut ties with Kent
and TCU Heldings and availability to sue them were reasonable alternatives to
entering into the Purchase Agreement. Plaintiffs’ argument as to the second
element therefore fails because they had least two reasonable alternatives.

| Moreover, Plaintiffs never argued i therr pleadings that sumg TOU Haldings was an unresscnable
alternutive, eonndaring Kent was the agent of hoth companies.

' I Drines, the oniginal option for suit arose out of concerns of the managemenl agrecment with the
defendant. 2001 500, 36, § 2, 653 N.W.2d at 487, The plaantiff subsequently sued for economic
duress in the executicn of the settlement on the menagement agreement iasue. o
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Because it is found that Plaintiffs veluntarily accepted the terms of the
Purchase Agreement and that there were reasonable alternatives, the elemental
test of economic duress fails, Even if the first two elements of the economic duress
doctrine are met as a matter of law, the remaining element fails.

. Whether the Circumstances were the Result of Coercive and Wrongiful
Arts.

Finally, Plaintiffs must show that Defendants’ conduct was coercive and
wrongful, and that there was a causal link between the conduct and the
eircumstances creating economic duress. Dunes, § 22, 623 N.W.2d at 490 (eiting
Dskey, 534 F.2d at 1286). Coercive and wrongful acts may include but are not
limited to criminal or tortious eondwet. Id. (citing Oskey, 534 F.2d at 1236).
However, “[a] claim of economic duress cannot be based upon a claim that one has
been the victim of a hard bargain.” Id. (eiting Newburn, 657 So0.2d at 852). "The
party asserting economic duress must establish they were the victim of unlawful oy
unconscionable pressure.” Id. (oiting Newburn, 667 So.2d at 852).

Plaintiffs distinguish Durnes. noting several differences in the facts that
support their conclusion that Kent acted coercively and wrongfully, They note that
1o Durnes, there was no threat to take customers and emplovees, Dunes did not have
a “blow up" form of threat, and Dunes did not have a fidueiary or officer making
threats and the implications that stem from that.

By way of example, the Pochat Court found that the plaintiff failed to make a
showing as to the third prong because the full insurance coverage limit was paid
toward her medical expenses, and the insurance company promptly responded to
her settlement demands and her claim was resolved in a timely manner. Pochai,
772 F.5upp.2d at 1068, Additionally, in Absplute Resolutions Investments, the
Southern District of New York 1n applying Duses found that the defendant’s "mere
implication that it would discontinue its business dealings with [the plamnff]
absent a limitation of hability is pot plavsibly unlawful or unconscionable,
especially when [the plaintiff] is a sophisticated party experienced in hagh-value,
eomplex commercial negotiations.” 2024 WL 325110, at * 12. Finally, the Rasby
Court found that the third element was not mat, reasoning that:

[(]t was neither unfair nor inequitable for [the defendant] to seek to
purchase the interest of & minurity sharcholder who was no longer
actively involved in the enterprise. He offered a substantial sum for
ghares that Rasby acquired without a cash investment, he disclosed the
caleulations his advisor used in valuing Rasby's interest, and he invitad
her to consult her own valuation expert, The valuation of small minoricy
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interests in six different entities is likely to lead to differences of opinion,
For litigation purpnses, Rashy makes the unlikely assertion that she
was paid only twenty percent of her interests’ [air value. Far more
credible is the testimony of Wells, her attorney in the negotiations, that
the ultimate price [the defendant] paid was not unconscionable.

2305 F.3d at 1102,

In this case, this Court 18 unconvineed that Plaintiffs were subject to coercive
and wrongful acts. The facts viewed most favorably to the Plaintiffs show only that
they were victims of a hard bargain, Nothing in thoge facts demonstrate that Kent's
actions were both coercive and wrongful.

Ultimately, Kent's threats were “to carry out that which the law entitles
[him] to do” Dunes, § 23, 623 N.W.24 at 490 {quoting 25 Am.Jur.2d Duress and
Unddue Influence § 7 (1996)). Kent had the right to leave his position as Opserations
Manager. He had the authority to initiate the selling of his companies’ shares.
Also, he had the authority to request a buy-out. Aside from Kent, his crew in turn
had the right to leave their positions. The customerz of Blueprint could have turned
alsewhere for business, or possibly followed Kent. On the other hand, while Kent
and his attorney characterized his potential actions in a negative light, the potential
actions were nevertheless foresepable and realistic to Plaintiffs. They had the
authority to terminate his employment for eouse and trigger 2 buy-sell agreement.
Plaintiffs could similarly terminate the crew members’ employment for cause.
Plaintiffs contemplated a non-compete clause in the Operating Agreement. They
alzo had the authority to request a buy-out, While the partics view the alternative
avenues in different lights, the processes in which they occur de not change the
OUEComes.

This Court cannot find that foreseeable and realisbic outcomes, framed as
threats by the opposing party, are unreasonable merely because the opposing party
ie uzing those avenues as ammunition when negotiating, Kent's threats had
character of coerciveness, considering the portraval of his intentions and the gravity
of the consequences associated with them. These threats, if they had come to
frmtion, would have produced additional hurdles or legal action in themaelves, but
Kent did not present the Plaintiffs with such an ultimatum that rose to the level of
wronglulness,

Plaintiffs’ central argument is that the conduct was wrongful because of
Kent's status as a fiduciary and that he framed his potential exit as all the above
acenarios occurring at once, While it is true that he did so, Plaintiffs’ own conduct
in the negotiating process dilutes the strength of their claims. It is noteworthy that
Plaintiffs neverthaless aought advice from counsel, weighed their options without

any swaying of opinien by Mullen, and decided to acquiesce to Kent's price term if
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other provisions were mat. The facts present hallmarks of a traditional, “hardball”
negotiating sezsion. Plaintiffs fell vietim to a hard bargain merely because they
were reluctant to pursue their other options based on economic strategy.

Plaintiffs have thus failed to show that they were victims of economic duress
as a matter of law. Consequently, they are bound to the Agreement and not entitled
to reformation becausze the agreement was entered into voluntarily with a meeting
of the minds. There is no genuine izsue of material fact as to the claim of economic
duress, and Defendants are entitled to a judgment - the enforcement of a valid
purchase agreement — as a matter of law. SDCL 15-6-56.

B Whether Section 2.03 of the Membership Purchase Agreements Bars
Plaintiffs' Remaining Claims.

After finding that economic duress was not present as & matter of law, the
Eighth Cireuit in Rasby found that beeause the mutual release of the purchase
agreement wazs not rendered by fraudulent inducement, it was enforceable and thus
barred the plaintiff'= additional claims of breach of fiduciary duty and deprivation of
A corporate cppartunity. 905 F.3d at 1102-1103. Here, the parties presented
argument as to the indemnity and warranty provisions in the written agreements.
Accepting Rosby as persuasive authority because Dunes was not presented with this
atep, this Court next congiders whether these provisions released Defendants of
liahility as to bar Plaintiffs’ remaining claims in the Complaint,

Section 2.03 of the Purchase Agreement provides:

Legal Proceedings. There 15 mo claim. action, suit, proceeding or
governmental investigation (“Action”) of any nature pending or, to
Seller's knowledge, threatened against or by Seller {a) relating to or
affecting the Membership Interests; or (b) that challenges or sseks to
prevent, enjoin or otherwise delay the transactions contemplated by this
Agreement, No event has occurrad or civcumstances exist that may give
rize to, or serve as a basic for, any such Action.

The sentence at issuc is the last sentence, which Plaintiffs argue is not sufficiently
explicit or express enough to release Defendants from liabihity.

"Releases are contractual agreements.” Fenshe Media Corp. v. Bania Carp.,
2004 8D, 23, Y 8, 676 N.W_2d 390 (citing Parkhurst v. Burkel, 1996 5.D. 19, § 12,
aad N W.2d 210, 212). Contract interpretation 1s a question of law. Id. {citing Auto
Owner Ins. Co. v. Enterprise Rent-A-Car Co.-Midwest, 2003 5.1). 52, { 7, 663 N.W.2d
208, 209-210). “Tt iz well settled that in interpreting a contract, we rely on the
language of the contract to ascertain the intent of the parties.” Carstensen
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Contracting, Inc. v. Mid-Dakota Rural Water Sys., Inc., 2002 3.D. 136, 1 8, 653
N.W.2d 875, 877. “Where possible, we must give meaning to all the provisions of a
eontract.” fd. (citing Carstensen Contracting, Inc., 2002 5.D. 136, § B, 653 N.W.24
at B77).

The doctrine of waiver is applicable where one in posseszion of any right,
whether conferred by law or by contract, and with full knowledge of the
material facts, does or forbears the doing of comething inconeietent with
the exercise of the right. To support the defense of waiver, there must
be a showing of a clear, unequivecal and decisive act or acts showing an
intention to relinquish the existing right.

Action Mechanical, Inc. v. Deadwood Historic Preservation Com’n, 2002 5.D. 121. 9
15, 652 N.W.2d 742, 749 (quoting Norwest Bank South Dakota v. Venners, 440
N W.2d 774, 775 (S 1983))

Both parties’ argumenta rely on the intial determination of economic duress.
Plaintiffs argue that this clanse, which would allow for a party’s own wrongdoing, 15
vold as a matter of public policy. Defendants argue that economic duress was not
present, the Purchaze Agreements are valid and enforceable, thus the release
properly bars Plaintiffs’ remaining claims.

Because this Court has previously found that the Purchase Agreements are
valid and enforeeable because no economic duress occurred, Section 2.03 on its face
is not unfair or invalid. See Flynn v. Lockhart, 526 N.W.2d 743, 746 (S.D. 1995)
(quoting Johnson v, Rapid City Seftball Ass'n, 514 N.W.2d 693, 697 (S.D. 1994))
(“A release 15 not fairly made and is invalid if the nature of the instrument was
misrepresented or thers was other frandulent or overreaching conduet ).

The plain language of Section 2.02 supports a waiver of Plaintifls’ night o
sue, The Section recognizes the possession of a right to bring an "Action,” which
includes "suit" as an example. The lagt sentence of Section 2.03 contemplates the
parties mutual understanding that no event or circumstance is present that "may
give rise to, or serve & a bagis for” suit. Mullen contemplated this release and
adviged Gulf Coast (and effectively Tngger) of it. John Mullen Depo. 37:6-24. This
language clearly and unambiguously exhibits Plaintiffs’ recognition and agrocement
that nothing was present at the time of formation that would give rise or serve as a
bazis to sue, This of course contemplates Plaintiffs’ remaining claims, as they all
are alleged to have occurred before or during formation of the Purchase Agreement.
This recognition by Plaintiffs is an act contrary to the exercise of the right to bring
suit, Because economie duress is not present, and there are no other claims
regarding the invalidity of the contract, this Section serves to waive Plaintiffs' right
tor sue TCU Holdings and TCU, LLC.
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Plaintiffs argue that Kent is not absolved from liability “without an express
provision or express intent” within Section 2.03. Jennings v. Ropid City Hegl
Hosp., Inc., 2011 5.1, 50, 9 12, 802 N.W.2d 918, 923. This Court's conclusion,
however, is supported by the general notion that “[clompelling policy reasons
support releases under the Uniform Contribution Among Joint Tortfeasors Act
(SDCL 15-8-11 to 15-8-22):

The defendant who originally procurcs the rolease gaine nothing if the
plaintiff can sue other joint or concurrent tartfeasors. [n such a case, the
original defendant is left open to claims for contribution andfor
imndemmnity and mav wind up having to litigate the case anyway.

Flynn, 526 N.W 24 at 746 {quoting Deuglas v. United States Tobacce Co., 670 F.2d
791, 794 (8th Cir. 1982}).

Plaintiffs have further failed to establish a basis for personal liability or
getablished facts in genuine dispute that support piercing the corporate veil They
recognized in briefing that Kent did not exscute the Purchase Agreements in his
individual capacity. The South Dakota Supreme Court has adopted a six-factor test
for determining when to prerce the corporate veil:

There are six factors to consider when determining whether equity
demands a dizregard of the corporate entity: “(1) undercapitalization; (2)
failure to observe corporate formalities; (3} absence of corporate records;
{4) payment by the corporation of individual obligations; (5) fraudulent
misrepresentation by corporate directors; and {(6) use of the corporation
to promole fraud, injustice or Ulegality.

The six factors can be grouped into two separate prongs: the ‘separate
corporate identity’ prong and the fraud or inequitable consequences’
prong. If the four factors under the ‘separate corporate identity’ prong
are present in sufficiont number andfor degres. then this Court will
consider the two factors under the ‘fraud or ineguitable consequences’
Prong.

Paud v. Bathurst, 2023 5.1 56, § 21, 997 N.W .2d 644, 662-63 (quoting Brevet Init'l,
Ine. v. Great Plains Luggage Co., 2000 5.1, 5,9 26, 604 N.W.2d 268, 274).

Here, there are no facts viewad most favorably to the Plaintiffs that an
eguitable demand to disregard TCU Holdings as a corporate entity, Even if TCU
Holdings were to he eomaidered the alter ego of Kent, the Court’s previocus
ronclusion that the Purchase Agreements are valid and enforceable show that Eent
did not use TCU Holdings to promote frand, injustice, or illegality.
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Thus, Plaintiffs have contractually agreed to not sue Kent, TCU, LLC, and
TCU Holdings. Even if Section 2.03 does not waive Plaintiffs’ right to sue,

Plaintiffs’ remaining claims nevertheless fail as o matter of law,

3. Whether Defendants Breached the Operating Agreement.

In this Count, Plaintiffs alloged that Defendants breachod the original
operating agreement of Blueprint becau=e TCU Holdings did not allow Gulf Coast
and Trigger their voluntary transfer of units either via a right of first refusal or a
mandatory buy-sell process. Section 9.3 of the Operating Agreement allowed for
“zubstitute members" to be brought into Blueprint "upon the terms and conditions
set forth in Articles 14.3 and 14.5." Article 14.1 provided that “no Member may
transfer all or any part of its . . . Interest . . . unless the Transfer 1s . . .
Accomplished under the terms and conditions set forth in Article 14.2, 14.3, or
14.4[]" The Agreement further outlines a provess for "voluntary transfer of units"
vin a right of first refusal in Article 14.2; or a mandatory buy-zell process for certain
evants under 14.3.

As an initial determination, this Court has previously found that seonomic
duress is not present. The Purchase Agreements are therefore valid and
enforceable. Within thiz determination, the Court found that Plaintiffs voluntarily
entered into the Agreement. The parties agreed that the sale was in compliance
with the Operating Agreement. Membership Purchase Agreements, p. 3, SBection
2.02. The Purchase Agreement clearly and unequivocally contemplates no braach of
the Operating Agreement. Plainufis cannot supersede the terms of a valid contract
purely praying for a more ideal nutcome. Plamtiffs’ claim thus fails as a matter of
law.

Even if the contract was reformable or unenforeeable due to duress, Plaintiffs
ratified the Purchase Agreements which defeats their claim of breach of the
Operating Agreement, “A contract iz ratified when ‘an act by which an otherwise
veidable and, as a result, invalid contract is conformed, and thereby made valid and
enforceable.” Ziegler Furniture and Funeral Home, Ine. v, Cicmanee, 2006 5.D. 6,
31, 700 N.W.2d 350, 358 (quoting 17A CJES Contracts § 138 (1998)).

“Ratification can either be "express or implied by conduet.™ Id. (guoting Bank of
Hoven v. Rousch, 382 N.W.2d 39, 41 {5.1).1986)). "In addition, failure of a party to
disaffirm a contract over a period of time may, by itself, ripen into a ratification,
eapecially if rescizsion will result in prejudice to the other party.” Jd. (quoting First
Siate Bank of Sinat v. Hyland, 399 N.W.24 894, 898 (S.D.1987)).

Plaintiffs ratified the Purchase Agreement by executing the agreement and

accepting their respective paymenta of 38300,000 and depositing the checks. This
Court finds it “impossible to believe” that Plaintiffs accepted and deposited the
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checks “without, 1n [their] own mind[s].” having mutually assented to the Purchasze
Apgreements and manifested an intent to effectuate its terms. See First State Bank
of Sinai v. Hyland, 399 N.W.2d 854, 898 (3.D. 1587). Aladdin, which received
$4,280,150.94 as part of the transaction, continued to factor invoices until all debe
obligations were paid off. Aladdin also released several liens and UCC filings in
compliance with the Purchase Agreement. Aladdin, which 1s Scott’s other company,
acted on the exact concerns Scott possessed in arguing that Kent's threats would
have subjected Aladdin to ite debt obligations, In essence, Plaintiffs and Aladdin
manifested a willingness to go on with the contract, and by virtue Gulf Coast and
Trigger acquiesced to Aladdin continuing to effectuate Plaintiffs’ concerns that
amose out of negotiations of the contract. As a result, this claim fails as a matter of
law

4. Whether Kent Breached a Fiduciary Duty as an Officer and
Shareholder of Blueprint.

The existence of a fiduciary duty and the scope of such duty are questicns of
law. Mueller v. Cedar Shore Resort, Inc., 2002 5.D. 38, 1 11, 643 N.W .2d 56, 62
{citing Landstrom v. Shaver, 1997 8.D. 25, § 84, 561 N.W.2d 1, 18). Whether there
has been a breach of a fiduciary duty is a fact question determined by the craunt
eourt at summary judgment. Id. (citing Haves v. N, Hills General Hosp., 19949 5.10.
38, q 57, 590 N.W.2d 243, 253).

"GGenerally, corporation law states that, while directors owe a fiduciary duty
to the corporation, shareholders do not owe a fiduciary duty to either the
corporation or their fellow sharehslders.” Mueller, 2002 8.D. 38, 1 26, 643 N.W.2d at
f6 (citing Robert W, Hamilton, Business Organizations: Unincorporated Businesses
and Closely Held Corporations § 8.35 (1896)). “This standard 15 different, however,
for close corporations. '|I|n almost every state, majority, dominant, or controlling
shareholders, or a group of shareholders acting together to exercise eflective control,
are held to owe a fiduciary duty to minority shareholdere.™ Id. (guoting Hapes v. N
Hills General Hosp,, 1999 3.D. 28, 9 52, 520 NW.W .24 243, 253). "This fiduciary duty
is characterized by a high degree of diligence and due care, as well ae the exercise of
utmast good faith and fair dealing.” Id. {citing Landstrom, 1997 5.D. 25, ¥ 84, §61
N.W.2d at 18; Case v. Murdock, 488 N.W.2d 8385, 885-90 (8.D. 1992); Mobridge
Cmity. Indus., fne. v Toure, Lid., 273 N.W 2d 128, 133 (5.D. 1978)).

“Hallmark behavior”™ of breaches of fiduciary duties “includes the failure to
diaclose information, director or shareholder self-dealing, making fraudulent
misrepresentations regarding past or future events, and surreptitious conduct or
communications.” Id. § 28, 643 N.W .2d at 67 (gquoting Hayes, 1999 5D, 28 at Y 57,
340 N.W 24 at 263) (additional citations omitted).
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In this case, the facts viewed in light most favorable to Plaintiffs support a
eonclusion ag a mattar of law that Kent did not breach a fiduciary duty, Kent did
not fail to dizclose inlormation. In fact, he was rather candid and cpen about his
intentions with the future of the company. The facts further do not support a
eonclusion that Kent was self-dealing, because he was intending on and acting on
obtaining outside funds to buy out Gulf Coast's and Trigger's shares. Kent also did
not frawdulently misrepresent past or future events, again because he was candid
and fortheoming throughout the negotiations. For the same reason, the facts do not
show that Kent was acting surreptitiously.

The facts viewed in Plamntaffe’ favor alse do not support a breach of duty of
loyalty because Kent's actions are inapplicable to the governing statute, SDCL 47-
34A-408(b}). In a similar vein, Count & of the Complaint aseerts an wsurpation of a
business opportunity. The doctrine of corporate opportunity “holds that one whoe
nccupies a fiductary relationship to a corporation may not acquire, 1n opposition to
the corporativn, pruperly in which the corporation has an interest or tangible
property.” Case v. Murdock, 488 N.W.2d 885, 890 (5.1 1992),

If the doctring of business opportunity is to possess any vitality, the
corporation or association must be given the opportunity to decide, upon
full disclosure of the pertinent facts, whether 1t wishes to enter into
a business that 18 reasonably incident to its present or perspective
operations. Since a dircetor i under a duty to inform the corporation of
the full circumstances of the transaction, mere disclosure of the
tranaaction, without revealing the surrounding circumstances, 15 not
gufficient, and 1t has been held that the failure to make complete
disclosure constitutes constructive fraud, thereby tolling the statute of
limitations.

Cose, 488 N.W.2d at BO0 (quoting 3 Flelcher Cye. of Corp., § BR1.1 p. 288 (1986)),

An exception to thiz general rule is that “[a] fiduciary of the corporation is
allowed to take a business opportunity once the corporation has properly rejected
the opportunity or if it iz not in a position to take it." Id. (quoting Fletcher at § 862).
The South Dakota Supreme Court discussed limitations and conditions to this
exception in Case v. Murdock, but those are not applicable to thess facts.

Here, the facts viewed most favorably to Ploint:ffs do not support a cause of
action under the doctrine of corporate opportunity. Plamtiffs entered into this
agreement voluntarily. The Purchase Agreements are valid and enforceable. Their
claim that a corporate opportunity to have their shares boaght at a market rate,
Complaint, p. 12, §7 68-70, fails as a matter of law because they contracted for a
different price. In other words, Plamtiffs were “given the opportunity to decude,
upen full disclosure of the pertinent facts,” what price they were to sell their shares.
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Case, 488 N.W.2d at 890 {(guoting Fletcher at § 561.1). There is alse a strong
argument that the doctrine does not apply to this case, considering the shareholders
of Blueprint were contracting among themselves o restructure ownership. The
parties were never congidering an outside business opportunity. As an additional
conclusion, Plaintiffs would therefore would not be entitled to punitive damages.
See Longwell v. Custom Benefit Programs Midwest, Inc., 2001 5.D. 60, § 27, 627
N.W.2d 396, 400 (citing Grynberg v. Citation Oil & Gas Corp., 1897 5.D. 121, 9 18,
574 N.W.2d 493, 500) ("Usurpation of corporate opportunity and eonversion are
mndependent torts for which South Dakota law allows punitive damages.”).

Defendants have also not been alleged to have gelf-dealt, or otherwise
competed with the company, Kent's conduct was not ripe and consisted only of
prospective intentions. The Agreements certainly did not create self-dealing or
eompetition with the company, as TCU Holdings was paying millions of dellars to
obtain ownership of Blueprint. No competition was present because Kent did not
act on his threats and TCTU Holdings was & one-third owner of Blueprint.

As to a breach of a duty of care, “[a] member's duty of care to a member-
managed company and its other membaers in the conduct of and winding up of the
company's business iz limited to refraining from engaging in grossly neghgent or
reckless conduct, intentional misconduct, or a knowing viclation of law.” SDCL 47-
34A-409(c); Mach v. Connors, 2022 5.D. 48, ¥ 26, 979 N.W.2d 161, 170 (discussing
breach of the duty of eare). Kent's conduct was not grozsly negligent or reckless.
He alzo did not commit intentional miscenduct or a knowing viclation of law. This
is because he simply engaged in hard bargaining to executs the buyout. He was
entitled to request a buy out, to initiate the sale of TCU Holdings' interest, and to
leave his emplovment as Operations Manager. The employees were entitled to
leave the company. The customers were entitled to seek husiness elsewhere.
Plaintiffs voluntarily and knowingly agreed to the Purchase Agreements.

Finally, Kent oxhibited a “hagh degrae of diligence and due care, as well as
the oxercise of utmaet good faith and fair dealing.” Mueller, 2002 5.D. 38, 4 26, 643
N.W.2d at 66. As noted in the economic duress portion of this Decision, Kent's
actions had o character of coercivencss, but his objective actions support the
conclusion that he did not breach these duties. Both sidez of the negotiation were
represented by attorneys (or, in Trigger's case, voluntarily following Gulf Coast's
decisions hased oft attornev assistance). The parties negotiated and contracted for
the sale of Plaintiffs' shares, which produced valid and enforcenble Purchase
Apreements. The price was based on a quantitative, objective, and referenceable
figure that Plaintiffs voluntarily assented to.

The resulting conclusion is that Kent cannot be found, as a matter of law, to
have breached a fiduciary duty as an officer or shareholder of Blueprint.
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5. Whether TCU Holdings' Actions Rise to the Level of Shareholder
Oppression,

Determining whether conduct arises to shareholder oppression is a question
of law. Mueller, 2002 5.1). 38 4 14, n. 2 643 N.W . 2d at 62, n. 2 (mting
Landstrom, 1997 5.0, 25, 1 57, 561 N.W.2d at 7). The South Dakota Supreme
Court has analyzed shareholder oppression “by considering oppressive actions 1o
refer to conduct that substantially defeats the ‘reasonable expectations’ held by
minority shareholders in committing their capital to the particular
enterprise.” Mueller, 2002 5.D. 38, 1 13, 643 N.W.2d at 62 (quoting
Landstrom, 1997 5.D, 25, § 38, 561 N.W.24 at 8).

If this Court determines that the minority shareholders' expectations are
reasonahle:

A eourt considering a petition alleging oppressive conduct must
investigate what the majority shareholders knew, or should hawve
known, to be the petitioner's expectations in entering the particular
enterprise. Majority conduct should not be deemed oppressive simply
because the petitioner's subjective hopes and desires in joining the
vepture are not fulfilled. Disappointment alone should not necessarily
be equated with oppresaion.

Id. (quoting Lendstrom, 1997 5.D. 25, 1 38, 561 N.W.2d at 8).

“Reasonable expectations are to be analyzed in light of the entire history of
the parties’ relationship, and include expectations such as participation in
management of corporate affairs.” Id. ¥ 14, 643 N.W.2d at 62 (quoting Longuwell v,
Custom Benefit Progroms Midwest, Inc., 2001 5.1, 60, 7 19, 627 N.W.2d 396, 399).
“The determinativn of whether a stockholder's expectations are reasonable,
hewever, must include a balancing test, The court weighs the minority
shareholder's expectations against the ‘corporation's ability to exercise its business
judgment and run ite business efficiently.” Id. (quoting Longwell, 2001 5.D. 60, ¥
19, 627 I.W.2d at 399). "There is a presumption that directors will make decigions
‘on an informed basis, in goed faith, and in the honest balief that the action taken
was in the best interests of the company.” Id. {(quoting Whalen v. Connelly, 593
N.W.2d 147, 154 (lowa 1999)). “Even in the context of a close corporation, where
the directors may have substantial personal interests, courts arve loathe to second
guess the business decisions of the directors” Id. (quoting Robert W,

Hamilton, Husiness Organizations: Unincorporated Businesses and Closely Held
Corporations § 9.41 (1596)), “Oppression will only arise where the minority
shareholder's expectations were ‘hoth reasonable under the circumstances and were
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central to the decision to join the venture.” Id. (quoting Longwell, 2001 5.1, 60, 1
19, 627 N.W.2d at 309).

The facts viewed most favorably to Plaintiffs do not support a legal conelusion
of shareholder oppression. TCU Holdings was a minority shareholder and Plaintiffs
acting in tandem were majority sharcholders. The parties mutually agreed to part
ways., The partizs entered into the agreement voluntarily. Becawse no economic
duresz wae present, the Purchase Agreoments are valid and enforceable. The only
relevant expectation that Gulf Coast and Trigger would have had is the “true-up”
price. Kent was aware of this expectation but held firm, invoking his negotiating
tactics. Gulf Coast and Trigger weighed their options and voluntarily agreed to
Kent's price term if other provisions were met. Plaintiffs were merely disappointed
in the cutcome of the Agreements. Defendants” conduct did not defeat any
reasonable expectations that Gulf Coast and Trigger may have had.

6.  Whether Defendants were Unjustly Enriched from the Purchase
Agreement.

“Unjust enrichmeant contemplates an involuntary or nonconsensual
transfer, unjustly enriching one party. The equitable remedy of restitution is
imposed because the transfer lacks an adequate legal basis.” Johnson v. Larson,
2010 5.D. 20, 9 8, 779 N.W.2d 412, 416. "When there iz a valid and enforeeable
contract, however, lahility for compensation or other resolution of the breach is
fixed exclusively by the contract.” Id. 19, 779 N.W.2d at 416 (citations omitted).
“[TThe equitable remedy of unjust enrichment 1& unwarranted when the rights of the
parties are controlled by an express contract.” Id. § 8, 779 N.W.2d at 416 {citing
Bureh v. Bricker, 2006 5.1, 101, 9 18, 724 N.W.2d 604, 609-10). Thus, the “inifial
question . . . is ‘whether, as a matter of law, [a party can] seek the equitable remedy
of unjust enrichment when [there is] availakle to them an adequate remedy at law’
for the same alluged wrongdoing.” Muoch v Connors, 2022 8D, 48,9 35 n. 5, 879
N.W.2d at 172 n. 5 (alterations original) (quoting Pmeeltzk: v, Peucelizki. 2021 8.10.
52, 7 40, 964 N.'W.2d 756, 769).

This Court has found that economic duress is not present, and the Purchase
Agrcements are valid and enforceable. It has alzo found that the parties have
entered into the Purchase Agreements voluntarily. There 12 no wrongdoing,
Further, Section 2.03 explicitly limite liabality. The language of the Purchase
Agreements is operative. The equitable remedy of unjust enrichment does not
apply. This Count in the Complaint fails o8 a matter of law.

T Whether Defendants Tortiously Interfered with the Business
Relationship or Expectancy in Blueprint.

Page 24 of 26
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“In general, the tort of intentional interference with contractual relations
serves as 4 remedy for contracting parties against interference from outside
mtermeddlers.” Gruhlke v. Stoux Empire Federal Credit Union, Inc., 2008 8.D. 83,
§ 7,766 N.W.2d 399, 404. “To prevail vn a claim of tortious interference, ‘there
must be a ‘triangle'—a plaintiff, an identifiable third party who wished to deal with
the plaintiff, and the defendant who interfered with' the contractual relations.” Id,
iquoting Mueller, 2002 5.D. 38, 9 38, 643 N.W.2d at 58). "South Dakota has long
recognized this tort.” Id. (citing Lien v. Nuw. Eng'g Co., 73 5.D. 84, 88, 38 N.W.2d
483, 485 (1949)). “Without the protection of the third-party eloment of the tort,
virtually every supervisory decision affecting employmant status would be subject
to judicial challenge through the Trojan horse of the intentional interforence tort.”
Id. 914, 756 N.W.2d at 406 (guoting John Alan Doran, [t Tokes Three to Tanrgo:
Arizona's Intentional Interference with Contract Tort and Individual Supervisor
Liahility in the Employment Setting, 35 ArizStLd 477, 508 (Summer 2003)).

*A corporate entity eannot contractually intorfers with itsell” Id. "[W]hen
ar emplovee is acting within the scope of the emplovee's employment, and the
employer, as a result, breaches a contract with another party, that employee iz not a
third party for the tort of intentional interference with economic relations.” Id. ¥
13, 756 N.W.2d 406-07 (quoting McGanty v. Slaudenraus, 321 Or. 532, 901 P.24
A41. 846 {1595). “[A] corporate director cannot be held personally liable under this
eause of action for conduet taken under 3 contract entered into by the corporation
hecause the director can only act in the director's official capacity on behalf of the
corporation.” Londstrom, 1087 8.D. 25 ¥ 76, 661 N.W.2d at 16 (citing Nelson v
WEB Water Development Ass'n, Inc., 507 N.W.2d 691 (3.D. 1993)). “[T]o hold
atherwize would make the director liable for interfering with a business expectancy
netween a plaintiff and a director with no identifinble third party.” Id. (citing
Nelson, 507 N.W.2d at 700,

The element that is missing in this case s an identifiable third-party. Kent
was the Operations Manager in his employee capaaty. Kent negotiated the buyout
as an agent of TCU Holdings. Kent cannot be an identifiable third party because he
waz not wishing to deal with Plaintiffs in his individual capacity, and TCU Holdings
would not have interfored with that hypothetical wish, TCU Holdings was a ono-
third shareholder in the company. [t cannot be both the third party and the
defendant. Blueprint cannot have intermeddled with itself and tortiously interfored
with its own ownership interests in a restructuring of its ownership., See
Complaint, p. 10, 9% 52-55. This claim fails as a matter of law.

B. Whether accounting, costs and fees, and injunctive relief may be
declined as a matter of law,
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As a final matter, Counts 7-2 of the Complaint, listed as Accounting, Costs
and Attorneys’ Fees, and Injunctive Relief, are all rendered moot for the foregoing
reéasons,

CONCLUSION

Defendants’ Motion for Summary Judgment is granted because none of the
elements of economic duress are met as a matter of law. Because economic duress
was not present, the Purchase Agrecments are valid, operative, and enforceable
contracts, Within the Purchase Agroements, they both obtain releases of liability,
which bars Plaintiffe’ remaining claims. FEven if the releases of liability do not bar
Plaintiffs’ claims, the claims nevertheless fail as a matter of law

ORDER
Based upon the foregoing Memorundum Decision, I'T 1S HEREBY ORDERED
that Defendants’ and Third-Party Plaintiffs’ (Second) Motion for Summary Judgment
is GRANTED in full. This Order specifically incorporates the Court's Memorandum
Deeision into this Order

Dated this Tt day of June, 2024,

ATTEST:
AMGELIA M. GRIES,
Clerk of Courts

Minnghaha County, 8.D.
Clesk Cireult Courlp, pp. 25 of 26
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STATE OF SOUTH DARKOTA | IN CIRCUIT COURT
EE
COUNTY OF MINNEHAHA } SECOND JUDICIAL CIRCUTT

TRIGOEE ENERGY
HOLDINGS, LLC, a Wyoming
Limited Liability Company,

&
GULF COAST INVESTMENTS,
LLC, a South Dakota limited
liability company,

49CIV19-002287

Plaintiffs,
Vi,

KENT STEVENS, as an
individual, an officer, ancd
agent; TCU, LLC, a Wyoming
Limited liability company,
TCLU HOLDINGS, LLC, a
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Wyoming limited liability |
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PLAINTIFFS' SECOND STATEMENT
OF UNDISPUTED MATERIAL FACTS

company; and BLUEPRINT
ENERGY PARTNERS, LLC, a
South Dakota limited Liability
COMNPATY,

Defendants and Thimd-
Party Plaintiifs.

v,
TRIGGER ENERGY, INC.. a
Wyoming corporation,

s

ALADDIN CAPITAL INC., a
South Dakota Corporation.

Third-Party Defendants.
Defendants and Third-Party Flaintiffs, by and through their nndersigned

attorney of record, pursuant to the provisions of 8DCL 15-6-536(c], submit this
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short and concise statement of the material Bcts as o which they coniernd
Lhers i mo geniuine issue o be Uried,

1. Blucprint Encrgy Partners, LLC (“Blucprint™) was formed in 2017
with Trigger Energy Holdings, LLC (*Trigger”), Qulf Coast Investments, LLC
(*Gulf Coast™), and TCU, LLC (*TCL") with each holding 1/3 membership share.
(See Defendants and Thard -Party Plaintiffs’ Answer, at g 4.)

2. Aladdin Capital, Inc., throungh Scett Keogh, was appointed the
Manager of Blueprint. (Scott Keogh Depo, 21:22-22:3, November 28, 2023.)

i On December 13, 2017, Kent Btevens, was named the Operations
Manager pursuant lo an Operations Manager's Emplovment Agreement. (/d. at
71:12-72:5).

4., Gulf Coast admits that Scott Keogh, Vice President and 49,9%
shareholder of Gulf Coast, was 4B-yvears-old at the time of the transaction, a
sophisticated investor and businessman, and was mentally competent during
the duration of 2019, (fd. at 13:18-.21, 113:25-114:8, Gulf Coast's Responses
to Hequest for Admissions, 49 149-23.)

3. Sonlt Kengh is also the Viee President and 49.9% shareholder of
Third -Party Defendant, Aladdin Capital, Inc. (id. at 9:19-23).

. Waylon Geuke, President of Trgger, is a d34-vear-old, sophisticated
investor and businessman that was mentally competent during the duration of
20149, (Trigger's Ecsponses to Bequest for Admissions, 49 19-23)

T Waylon Geuke is also an officer and director of Third-Party

Defendant, Trgger Energy, Inc, [Exhibit 3 to Defendants and 1 hird -Party
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Plainuils’ Answer, Counnterclaim, amnd Third-Party Complaint, hereinatier
“Delendanis” Answer™ al p. 16).

8. Inn the beginning, Blucprint failed to mect financial projections with
respect to revenue and debt pavments which created a bone of contention. (fd.
at 26:14-27:7).

o Boott Keogh demanded accountability and was frustrated with the
inahility of Blucprint to mect its debt obligations owed to Aladdin Capital, Ine.
{{d. at 37:23-5, 39:12-10:7).

1. The partners held monthly meetings in Caspor, Wyoming or Bioux
Falls, Bouth Dakota to address issues, (Id. at 30:4-13.)

11.  These mestings became g point of contention and as carly as
Angust of 2018, Kent Stevens, on behalf of TCU, expressed his desire to buy
out Trigger's and Gulf Coasi’s shares in Blueprint. {fd at 36:5-9.)

12, By February of 2019, the parties began having sericus discussions
about a buyout. {(Id at 36:9-10.)

13, Gulf Ceast hired attormey Jolin Mullen to represent it in megards (o
the sale of its interesrs in Blueprint. (Gulfl Coast’s Kesponses o Reqguest for
Admissions, at § 11).

14, Forover thirty vears, Mr. Mullens legal practice has focosed on
business transactions and business litigation. (John Mullen Depo, 6:8-15, Ang.

26, 2022).
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13, Gull Coast admits that attoimey John Mullen is a pariner witl
Boyoe: Law Firm, LLP in Sioux Falls, South Dakola and is 8 competent
attormey. (Gulf Coast’s Eesponscs to Reoquest for Admissions, at 19 12-13).

16. Trigeer reported, through attomey John Mullen, that it would sign
the same tvpe of agreement that Gulf Coast was willing to sign. [Scott Keogh
Depo. 69:23-70:3).

17. Therefore, Gulf Coast took the lead and discusscd its options with
its attorney John Mullen regarding the terms of a buvout of Trigger’s and Gulf
Coast’s shares in Blueprint. |See id).

13. Attorney Mullen communicated directly with the attormey for TCLI,
to negotiate the terms of the buvout sgreement. {See John Mullen Depo. 16:1-
17:12.)

19, Attorney Mullen testified that he attempted to negotiate a “true-up”
adjustiment cn the price to account for the performance of the company
between the time of the initial deal and the closing. (fd at 15:17-16:19),

200 When TCU, through its attorney, would not agree to the “true-ap,”
Aftormey Mullen testified that he then “continned to negotiate the deal on the -
hased on those terms.” (Id, at 19:9-140).

21, Atorney Mullen testified that he and his client then *attempred (o
put the best deal together we could being told there would be no such
adjustments.™ (Id. at 19:11-13)

22, By June 6, 2019, Attorney Mullen exchanged edited drafts of a

Letter of Intent, spoke by telephone twice, and exchanged multiple cmails
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negotiating the terms of the purchase with counsel for TCU, (Id. at 19 14-
20:4].

23. Attorney Mullen further testificd that in his negotiations, he offored
to procecd to closing without a “trme up” if some of his proposals would be
implemented. (fd at 27:7-22}.

24 Attorney Mullen testified, *“you know how it works, give and take...
If vou give us the crap we want, we'll walk away from the price adjustment.™
(Id. at 24:5-8).

25,  8oott Keough, on behalf of Gulf Coast and Aladdin Capital, Inc.,
signed the Letter of Intent, (Beott Keogh Depo, 86:14-23, Exhibit 1 to
Defendants’ Answer at p. 8]

26,  Waylon Geuke, on behalf of Trigger, also signed the same Letter of
Intenit, (fd.)

27. Fifty davs later, on July 30, 2019, Gulf Coast executed a
Membership Interest Purchase Agreement. (Scott Keogh Depo. 106:11-22,
Exhibit 2 to Defendants” Answer at p. 16).

28, Broott Keongh, also signed the Membership Interest Purehase
Agreement as a guarantor on behalfl of Aladdin Capital, Inc. (fd.)

29, BHased on the continued representation that Trgger would sign
anything Gulf Coast would sipn, Wayvion Geuke, on behalf of Trigeer, also
signed a similar Membership Interest Purchase Agreement that was edited by
attormey John Mullen to effectuate the sale of Trigeer’s interests, (d at 86:17 -

23, Exhibit 3 to Defendants” Answer at p. 16).
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3, Wavlon Geuke also signed the Membership Interest Purchase
Agreernenil as a guaranior on bel@ll of Trigger Encrgy, Ine. (See id. af 106:23-
107:6, Exhibit 3 to Defendants’ Answer at p. 16).

31. On the same day, Scott Keough, on behalf of Gulf Coast signed an
Officer’s Certificate confirming his anthorization to sign the Membership
Interest Purchase Agreement on behalf of Gulf Coast. (i, at 109:11-110:16,
Exhibit 4 to Defendants” Answer at p. 16},

34.  Again, Waylon Geuke, on behalf of Trigger, alse signed a similar
Officer's Certificate. {Exhibit 5 to Defendants’ Answer at p. 16).

33. The following day, on July 31, 201%, Gulf Coast and Trigger signed
a fourth and final document to finalize the sale of their interest — the Funds
Flow Memorandum. {fd at 11(0:17-111:3, Exhibit 6 to Defendants' Answer).

34.  On August 20, 2019, twenty days after receiving $ 1.6 million for
their shares in Blueprint, Mr. Keogh and Mr. Geuke, on behalf of their
companies, filed this lawsait claiming that they signed the four separate
documents, which socurred over several months and upon advice of counsel,
hecanse of economie duress. (fd at 104:7-105: 17, see Complaint).

43, The entire basis of Gulf Coast and Trigger's claim of economic
duress mests on an allegation that TCU, throngh Stevens, threatened to blow up
Blueprint unless Gulf Coast and Trigger agmeed to sell their shares for

RROO,000.% (See Complaint, at 4 21.)

L&
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S, S0l Keogh and Johim Mulien inderred chat Dlowing e coim pany
up would mean that Kenl Stevens woubld guil the company, ke s orew, and
all the customers. [Keogh Depo. 124:17-24, Mullen Depo, 29:0-30:2)

37.  Attorney Mullen testified that one option he presented was that
Gulf Coast could have simply refused to scell its interests to Stevens. (John
Mullen Depo. at 9§ 31:5-20).

d8.  SBeott Keogh admitied his attorney informed him of this option that
Gulf Coast could have simply refused to sell its interests to Btevens. (leogh
Depo. 97:21-08:2).

3%, Attorney Mullen also adwvised his client that it could terminate
Btevens as the operations manager which would trigeer a mandatory buy-sell
under the operating agrecment. (Mullen Depo. at 9 32:8-17).

. Beott Keogh admitted his attorney informed him of this option to
terminate Stevens as the operations manager which would trigger a mandatory
buy-sell under the operating agreement, (Keogh Depo, 98:24-.99:12),

41.  Attorney Mullen also advised his client that it could hire a crew to
come in and replace Stevens and then sue Stevens. (Mullen Depo. af §) 23:13-
17).

42,  Soeolt Keogh admitied his attorney informed him of this option o
hire a crew to come in and replace Stevens and then sue Stevens. (Keogh Depo.

00:20-23).
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33. Altorey Mullen also advised his client that a suit coukl possibly
be wade or wrioas inlerference against Slevens, (Muollen Depo, al 1] 39:21-
40:12),

44. In summary, attorney Mullen testified;

Q:  Bo you provide multiple options to vour clicnts,
they ultimately elect the latter o close and sue
Stevens and TOCL right?

Ar 1 did advise Oulf Ceast of available options other
than the option that was chosen., My client, |
believe, internally evaluated that and then did
make an informed decision, informed me of their
decision, and | relaved that -- no, [ did not. 1 was
about ready to sav | melaved that to Kyvle
Ridgeway. [ did not.

- ok

):  Let me shift the focus, then, What did vou advise
vour clients to do, then, after providing them the
multiple options that you discussed earlier?

A Tadvised them they needed to make their decision
and then | would follow the instructions. A
they're just -« and 1 followed their instrctions
opice | reoeived thal, aod my instuclions wene o

negotiate the deal and close it. And that's what |
clid.

(fd. at § 34 1-10, 38:21-39:5}.

453.  Attorney Mullen oven discussed with Gulf Coast the pros and cons
of all the options - including which jurisdiction and law would control, the
likelihood of success in court, and the ability o prevent the loss of customers.,

(Id. ot 4 49:17-52:7).
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465, However, Keogh ultimately did not pursue any of these oplions
because of ceonoiic necessily, In el during his deposition, Scoll Keogh
testified regarding why none of the other options were viable:

I mean, there were options given to us as to how te handle
this. Mone were viable except for one, and that was closing
the transaction. Our concern was solely based on how are we
fgoing to live with -- we had no idea what the loss would be if
Eent took his crew, took himself, and all of the customers, we

had no idea how to caleulate it | mean, what am 1 going to do
with workover rig pipe? | mean, what's it worth? Not much.

That was the focus.
(khoogh Depo. 7104-11).

47, Instead, UGulf Coast and 'I'rigger accepited S8, 000 each and Scott
Keogh's other company, Aladdin, received $3.2 million dollars upon closing.
(Keogh Depo. 111:10-23).

Dated this 11th day of December, 2023.

BEARDSLEY, JENSEN & LEE,

Prof. L.L.C.

By ihfﬁﬂm E: Hﬂw FL
Matthew J. Mclntosh

Elliot J. Bloom

200 Beach Drive, Suile 3

PO Box 9579

Fapid City, BDS7 705

Email;: mmcintoshi@blackhillslaw.com

; WAL
Attorneys for Defendants

APP 035
Filed: 12/11/2023 2:52 PM CST Minnehaha County, South Dakota 49CIV19-002287
- Page 561 -



STATEMENT OF UNDISPUTED MATERIAL FACTS: DEFENDANTS AND THIRD-PARTY PLAINTIFF'S SECOND
STATEMENT OF UNDIEPUTED MATERIAL FACTE Page 10 of 10

CERTIFICATE OF SERVICE

[ hereby certily that on the 11th day of December, 2023, 1 served copics
of DEFENDANTS AND THIRD-PARTY PLAINTIFFS' SECOND STATEMENT
OF UNDISPUTED MATERIAL FACTS upon the following persons by the
following means:

Daniel Brendtro | 1 First Class Mail
[Iowvland, Rasmus, Drendtro & Tryznka | | Iand Drebivery

P.C}. Boxr 2583 [X] Odvassey System
Bioux Falls, 5D 57101 %] Electronic Mail

Mol e 0, W Tonos])
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STATE OF SOUTH DAKCTA ) IN CIRCUIT COURT
888
COUNTY OF MINNEHAHA ) SECOND JUDICIAL CIRCUTT
TRIGGER ENERGY HOLDINGS,
LC, & GULF COAST 49CTIVI19-002287
NVESTMENTS, LLC,
PLAINTIEES,

Y.

IKENT STEVENS, as an individual, an
bfficer, and agent; TCU, LLC; RESPONSES TO DEFENDANTS
TCU HOLDINGS, LLC, & SECOND STATEMENT OF
LUEPRINTENERGY PARTHERS, [UNDISPUTED MATERIAL FACTS,
I

DEFENDANTS AND THIRD-PARTY
PLAINTIFFS,

Y.

TRIGGER ENERGY, INC., &
ALADDIN CAPITAL INC,,
THIED-PARETY DEFENDANTS.

Plaintifts offer the following responses to the statement of material facts
presented by Defendants. What follows here is: (1) a general response; (2] specific
responses to Defendants® numbered paragraphs; and (4) additional material facts
necessary for evaluating this motion.

1. GENERAL RESPONSE

Mr. Stevens provides a narrow snapshot of this lawsuit. He identifies a series of
facts which are largely undisputed on their Face, but which fail to tell the complete
story. Thus, Mr. Stevens 1s directing the Court’s attention away from the complex set

of circumstances present here. We attempt to offer more detailed in Section 2, below,
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while responding to Defendants’s facts; and in Section 3; and, we offer a senes of
additional facts.

2. PLAINTIFE'S SPECIFIC RESPONSE TO NUMBERFED
FARAGRAPHS IN MR. STEVENS' “UNDISPUTED FACTS™

Pursuant to Rule 56(c){2), a party opposing summary judgment must also
“respond to each nambered paragraph in the moving party’s statement with a
separately numbered responge and appropriate citations to the Record.” SDCL 15-6-
560c)(Z). The Plantiffs” numbered responses are as follows (in bold-face type.)

I Blueprint Energy Partners, LLC (" Blueprint™ ) was formed in 2017 with
Trigger Energy Holdings, LLC (" Trigger™), Gulf Coast Investments, LLC (* Gulf
Coast™), and TCU, LLC {*TCU"} with each holding 1/3 membership share. { See
Drefendants and Third-Party Plaintiffs’ Answer, at [ 4.}
Undisputed.
2, Aladdin Capital, Inc., through Scott Keogh, was appointed the
Manager of Blueprint, (Scott Keogh Depo. 21:22-22:3, November 28, 2023.)
Undisputed.
i O December 13, 2017, Kent Stevens, was named the Operations Manager
pursuant to an Operations Manager's Employment Agreement, (M. at 71:12-72:5).
Undisputed.
4, Gulf Coast admirs that Scoft Keogh, Vice President and 49.9%

shareholder of Gulf Coast, was 48-years-old at the time of the transaction, a
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sophisticated investor and businessman, and was mentally competent durmg the
duration of 2019, (fd. at 13:18-21, 113:25-114:8, Gulf Coast’s Responses 1o Request for
Admissions, 99 19-23.)

Undisputed.

5 Scott Keogh 15 also the Vice President and 49.9% sharcholder of Third-
Party Defendant, Aladdin Capital, Inc. {fd. at 9:19-23).

Undisputed.

b, Wavlon Geuke, President of Trigger, isa 54 year-old, sophisticated
investor and businessman that was mentally competent during the duration of 2019
(Trigger's Responses to Request for Admissiens, 49 15-23).

Undisputed.

i 4 Wayvlon Geuke is glso an officer and director of Third-Farty
Defendant, Trigger Energy, Inc. (Exhibit 3 to Defendants and Third-Party
Plantiffs®  Answer, Counterclaim, and Third-Farty Complaint, hereinafter
“Defendants’ Answer™ at p. 16).

Undisputed.
B, In the beginning, Blueprint failed to meet financial projections with respect
to revenue and debt payments which created a bone of contention. (fd. at 26:14-27:7).
Disputed, in part. Here, and in several other ‘undisputed facts,” the
Defendants do not quote the testimony, and, instead mischaracterize it in a light
more favorable to Defendants. In this passage, Keogh specifically stated
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“everything was delayed™ and did not use the term “failed”, with respect to
projections. The phrase “bone of contention™ is similarly the Defendants’
characterization and not used in this testimony. The company, in [act, had turned 4
corner and was undisputedly profitable prior to the time that a buyout discussion
began.
9. Scott Keogh demanded accountability and was frustrated with the inability
of Blueprint to meet its debt obligations owed to Aladdin Capiral, Inc. (/4. at 37:23-5,
19:12-40:7).
Disputed, This is a mischaracterization of his testimony., Keogh does
not use the term “frustrated™ with respect to debt obligations in his testimony.
10.  The partners held monthly meetings in Casper, Wyoming or Sicux Falls,
South Dakota to address 1ssues. (/4. at 30:4-13.
Undisputed, although in-person meetings did not occur each
maonth.
1L These meetings became a point of contention and as early as August of
2018, Kent Stevens, on behall of TCU, expressed his desire to buy out Trgger®s and
Gulf Coast’s shares in Blueprint. {4 at 36:5-9.)
Disputed. There is no support in this testimony for the claim that
the “meetings™ themselves became a point of contention. Undisputed that
Stevens proposed a buyout at some point in time.
12 By February of 2019, the parties began having serious discussions about a

1
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buyout. (fd. at 36:9-10.
Undisputed.
13, GullCoast hired attormey John Mullen to represent it in regards to the sale
of its interests in Blueprint. (Gulf Coast’s Responses to Request for Admissions, at § 11).
Undisputed. However, Mullen was not hired for at least three
months after the “serious” discussions about a sale first began, The jump here
(from Undisputed Fact 912 to § 13) skips over several months of the timeline
during which Mr. Stevens began his campaign of duress and wrongful conduet.
14, For aver tharty years, Mr, Mullen’s legal practice has focused on business
transactions and business litigation. (John Mullen Depo. 6:8-15, Aug. 26, 2022).

Undisputed.

15.  Gulf Coast admits that attorney John Mullen is a partner with Boyee
Law Firm, LLF n Sioux Falls, South Dakota and is 3 competent attarmey, {Gulf
Coast’s Responses to Request for Admissions, at 9 12-13),
Undisputed.
16.  Tngger reported, through attorney John Mullen, that it would sign the
zame type of agreement that Gulf Coast was willing to sign. (Scott Keogh Depo, 69:23-
70:3).
Undisputed.
17, Theretore, Gulf Coast took the lead and discussed its options with its

attorney John Mullen regarding the terms of a buyout of Trigger's and Gulf Coast's
&
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shares in Blueprmt. (See id).
Undisputed.

18 Atorney Mullen commumeated directly with the attorney for TCU, ta
negotiate the terms of the buvout agreement. {See John Mullen Depo. 16:1- 17:12.)
Undisputed.

19.  Atorney Mullen testified that he attempted to negotiate a “true-up®
adjustment on the price to account for the performance of the company between the ime
of the initial deal and the closing. ({4 at 15:17-16:19).

Undisputed.

. When TCU, through its attormey, would not agree to the “true-up,”
Attorney Mullen testified that he then "continued to negotiate the deal on the - based on
those terms.” [Jd. at 19:9-10).

Undisputed, in part, but this overlooks/ignores that there were two components
to the sale price: the base price, and the true-up. The base price was intended to
represent the business value at the time of the initial agreement; the crue-up
would then adjust the base price to reflect economic changes to the business
between the time the base price was established, and, the date of the closing.

See, John Mullen Deposition, Pages 15-16, Lines 7-25, Lines 1-12.

21.  Attorney Mullen testified that he and his client then “attempted to put the
best deal together we could being told there would be no such adjustments. ™ {Jd. at

19:11-13).
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See response to #20. Mullen was proceeding without a true-up adjustment, but,
as Scott Keogh testified, this did not mean that the price issue was a closed issue,

and, Keogh still intended to attempt to negotiate the price at this point.

22. By June &, 2019, Attorney Mullen exchanged edited drafts of a Letter of
Intent, spoke by telephene twice, and exchanged multiple emails negotiating the terms of

the purchase with counsel for TCLL (fd ar 19:14- 20:4).

See response to £20,

23, Anorney Mullen further testified thatin his negotiations, he offered to
proceed to closing without a “truc up” if some of his proposals would be implemented.
(Jd. at 27:7-22).

See response to 20,

24.  Attorney Mullen testified, “you know how it works, give and take... If you

give us the crap we want, we'll walk away from the price adjustment.” (/d at 24:6-8).
See response to £20,

25 Scott Keogh, on behalf of Gulf Coast and Aladdin Capital, Inc., signed
the Letter of Intent. (Scott Keogh Depo. 86:14-23, Exhibit 1 to Defendants” Answer
at p. 8).

See response to £20. The Letter ol Intent was signed in Casper, Wyoming, at the
Blueprint offices. Keogh testified that he was planning to use this trip to Casper to
negotiate the sale price with Mr. Stevens. Keogh intended to attempt to negotiate

the sale price even though Keogh's business partmers {Waylon Geuke and Leroy
7
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Dickinson, who were the principal owners of Trigger) repeatedly warned him that
Mr. Stevens was actively threatening to “*blow up™ the company il Keogh attempted
to negotiate the price, Keogh, however, repeatedly dismissed this concerns because
he did not believe anyone would do such a thing. Keogh finally changed his mind,
however, when Mr. Stevens' own attorney made comments to Keogh's attorney
about the “dynamite option ™ that Mr. Stevens had been planning to use. At this
point, Keogh now believed that anyone who would use their own lawyer to convey
that kind of threat was serious about following through on it. Accordingly, Keogh
abandoned his plan to further negotiate the price, because he believed the threat.
After examining the various options available to him, Keogh concluded that the only
reasonable option was to submit to the threat and take the 3800,000 share price.
[Scott Keogh Deposition, Pages 66-67, Lines 15-25, Lines 1-8. ]
6. Waylon Geuke, on behalf of Trigger, also signed the same Letter of Intent.

(44.)
See response to #25. Geuke believed the threat from the outset. He had already
concluded that the only reasonable option was to submit to the threat and take the
$800,000 share price.

27, Fifty days later, on July 30, 2019, Gulf Coast executed a Membership

Interest Purchase Agreement, (Scott Keogh Depo, 106:11-22, Exhibit 2 to

Drefendants’ Answer 2t p. 16).
See response to #25,
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28.  Scott Keough, also signed the Membership Interest Purchase

Agreement as a guarantor on behall of Aladdin Capital, Inc., {fd.)

See response to #25.

29.  Based on the continued representation that Trigger would sign anything
Gulf Coast would sign, Waylon Geuke, on behalf of Trigger, also signed a similar
Membership Interest Purchase Agreement that was edited by attorney John Mullen to
effectuate the sale of Trigger’s interests. {/d. at 86:17- 23, Exhibit 3 to Defendants’
Answer at p. 16].

See responses to #20-428.

30. Waylon Geuke also signed the Membership Interest Purchase Agreement
as a guarantor on behalf of Trigger Energy, Inc. (Seedd a¢ 106:23- 107:6, Exhibit 3 to
Defendants® Answer at p. 16).

Undisputed.

31 On the same day, Scott Keough, on behalf of Gulf Coast signed an
Officer’s Certificate confirming his authonzation to sign the Membership Interest
Purchaze Agreement on behalf of Gulf Coast. (4. at 109:11-110:16, Exhibit 4 to
Drefendants® Answer at p. 16).

Undisputed.
32,  Again, Waylon Geuke, on behalf of Trigger, also signed a similar

Officer's Certificate. (Exhibit 5 to Defendants’ Answer at p. 16).
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Undisputed.
313.  The following day, on July 31, 2019, Gulf Coast and Tnggzer signed a fourth
and final document to finalize the sale of their interest — the Funds Flow Memorandum.

{Zd. at 110:17-111:3, Exhibit 6 to Defendants® Answer).

Undisputed.

34, On Auguet 20, 2019, twenty days after receiving $1.6 million for their
shares in Blueprmt, Mr. Keogh and Mr_ Geuke, on behalf of their compamies, filed this
lawsuit clamming that they signed the four separate documents, which oc¢urred over
several months and upon advice of counsel, because of economic duress. (J4. at 104:7-

10517, see Complamt).

The Complaint speaks for itself. However, the duress occurred over several weeks
or months, and, finally eryvstallized by early June 2019. Thereafter, the rest of the
documents were simply to follow through on the coerced transaction.

15.  Theentire basis of Gulf Coast and Trigger's claim of economic duress rests
on an allegation that TCU, through Stevens, threatened to blow up Blueprint unless Gulf

Coust and Trigger agreed to sell their shares for $800,000." (See Complaint, at § 21.)

This mischaracterizes the lawsuit. Mr. Stevens made a series of statements and
threats over a several-month period. Mr. Stevens made these threats in various
capacities, including as an individual, as the manager of Blueprint, and on behalf of
TCU (his company, which was ultimately the purchaser of the shares). Mr.

Stevens' business partners believed the threats..
10
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A, Scott Keogh and John Mullen mferred that blowing the company
up would mean that Kent Stevens would quit the company, take his crew, and all

the customers. (Keogh Depo. 124:17-24, Mullen Depo. 29:6-30:2)

Undisputed but must be read in context of various other facts set forth
above, and in 99 56 et sog.

37, Attorney Mullen testified that one option he presented was that
Gulf Coast could have simply refissed to sell its interests to Stevens. (John
Mullen Depo. at q] 31:5-204.
Undisputed.

3%, Scott Keogh admitted his attorney informed him of this aption that
Gulf Coast could have simply refused to sell its interests to Stevens. {Keogh Depo.
97:24-98:2).

Undisputed.

39, Attorney Mullen also advised his client that it could terminate

Stevens as the operations manager which would trigger a mandatory buy-zell

under the operating agreement. (Mullen Depo. at ] 32:8-17 ).

Undisputed.
40.  Scott Keogh admitred his attorney informed him of this option to
terminate Stevens as the operations manager which would trigger a mandatory

bury-zell under the aperating agreement. (Keogh Depo. 08:24-00:12).

1
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Undisputed,
41, Attorney Mullen glso advised his client that it could hire a crew o

corme in and replace Stevens and then sue Stevens, (Mullen Depo. at ] 33:13- 17).

Undisputed.

42.  5Scott Keogh admitted his attormey informed him of this option to
hire a crew to come in and replace Stevens and then sue Stevens. {Keogh Depo.
99:20-23).

Undisputed.

43.  Arterney Mullen also advised his client that a suit could possibly
be made for tortious interference against Stevens. (Mullen Depo. at 1 35:21-
40:12).

Undisputed.
44.  Insummary, attomey Mullen testified:

() So you provide multiple options to your clients, they ultimarely elect
the latter to close and sue Stevens and TCU; night?

A: T did advise Gull Coast of available options other than the option
that was chogzen. My client, I believe, internally evaluated that and then
did make an informed decision, informed me of their decision, and [
relayed that — no, I did not. T was about ready to say T relayed that to
Eyle Ridgeway. Idid not.

() Let me shift the focus, then. What did you advise your clients to do,
then, after providing them the multiple options that you discussed
earlier?
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A:  Tadwised them they needed to make their decision and then [ would
follow the instructions. And they're just - and | followed their
istructions once [ received that, and my mstructions were Lo negoliale
the deal and close it. And that's what [ did.

(£d. at ] 34:1-10, 38:21-3%:5),

Undisputed.

45.  Attorney Mullen even discussed with Gulf Coast the pros and cons
of all the options - including which jurisdiction and law would control, the
likelihood of success in court, and the amlity to prevent the loss of customers. (/2.

at g 4%:17-52:7).

Undisputed.
46.  However, Keogh ultimately did not pursue any of these options
because of economic necessity. In fact, during his deposition, Scott Keogh
testified regarding why none of the other options were viable:

I mean, there were options given to us as to haw to handle this, None
were viable except for one, and thar was closing the transaction. Our
concern was solely based on how are we going to live with — we had no
idea what the loss would be if Kent took his crew, took himself, and all
of the customers, we had no idea how to calcalate it. T mean, whatam T
going to do with workover rig pipe? I mean, what's it worth? Mot
much, That was the focus, (Keogh Depo. 71:2-11).

Disputed, in that the lead-in to this quote mischaracterizes the testimony. Keogh is
not saying that the economic necessity was the sole determining factor. See #67,
below.

47.  Instead, Gulf Coast and Trigger accepted $800,000 each and Scott

Keogh's other company, Aladdin, receved $3.2 million dollars upon closing,
13
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(Keogh Depo. 111:10-23),
Undisputed.

5. PLAINTIFFS® ADDITIONAL MATERIAL FACTS, IN

In order to understand the gaps left by Mr. Stevens’ partial rendition of the
facts, the Plaintiffs® offer the following, additional material facts, with citations to
the Record. For simplicity, the paragraph numbering begins where Mr. Stevens’
statement left off. Those facts include:

48. Stevens’ career in pipe rentals and inspection began with Certus
Energy Solutions (* Certus™) in 2014, where he eventually worked his way into a
supervisory role. [Kent Stevens Deposition Page 8, 5-20].

49. Kent Stevens was terminated in 2017 by Certus for failing to follow
company protocols. [fd. at Page 9, 14-24].

S0, At this point, he was “tired of working for people...I made a lot of
people a lot of money and [ ultimately wanted to have some sort of say in, you
know, all of the decision-making.” [/d. at Page 10, 11-15.]

s1. “[Wlithin the first two months " of Kent Stevens founding
Blueprint, he *picked up some employees™ from Certus, including “Joe, Kasey,
Shane...Cole.. James...Chris... [and] Gary.” |/d. at Page 12, 8-18.

52. Certain of these employees who left Certus to join Kent Stevens at
Blueprint shortly after its formation now hold high-level management roles in

Blueprint: “Joe Flowers is VP of operations. Shane Varnson is VP of
14
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fishing....and Kasey Arima s VP of sales.” [fd, at Page 15, Lines 9-12.]

53, Joe, Kasey and Shane are now equity owners in TCU Holdings, the
entity imtially formed by Kent Stevens that owns shares of Bluepnnt. [[d. 2t Page
12, Lines 22-24.] They remained loyal to Kent throughout, Jd.

54 Keogh was generally aware of Stevens' departure from Certus,
testifying that he believed Stevens "had & plan to start 2 new company and he got
these guvs to leave with him before there was any ability to build a business. .. they
jumped off a cliff with him. You know, [ don't know what damage it did to the
prior company ... But they all jumped off the clifl together and then, as luck would
have it, we showed up to fund it.™ | Scott Keogh Deposition, Pages 120-121, Line
25, Lines 1-12.]

55. While Stevens brought know-how, skilled employees and worked
directly with customers, the Aladdin Group investors provided funding for
operations through equipment leases and a line of credit. In February of 2019,
when the parties were negotiating the Letter of Intent, the habilities “were almaost
§6 million at that time.” [Id. at Page 57, Lines 23-24.]

56. The relationship between Stevens and the other owners was
strained because Stevens continued to disregard company policies, including a
refusal to verify the purpose of his expenditures on the company credit cards by
providing receipts. Keogh expressed concern for Stevens” disregard for company
policies, such as credit card receipts. “|T|he IRS requires we keep receipts, and

13
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we demanded that part of the policy was you have to submit a monthly expense
report including all receipts, And it was unbelievable how it was disregarded. And
it starts at the top...[F)or the majority of the months that it was tracked, Kent was
probably the lowest one on the list, It was just total disregard and it was a big bone
of contention between the two of us." kd. at Page 37-38, Line 25, Lines 3-24.]

57 At one point, Keogh recalls Stevens “threw his keys at Wavlon and
walked away, said he was done...Difficulry getting phone calls answered or
returned.. I mean, it was just everything.” [1d. at Page 43, Lines 2-10.]

58, Stevens even admits that Geuke informed him of the effect that Mr.
Stevens® threats were having on the negotiations. Stevens testified when he
offered to buy Geuke out, “T actually thought Waylon was going to be hard. With
Waylon, everything is hard. So when he immediately said yes, [ was again, almost
taken back. A couple thoughts. One, maybe I paid too much....Why would he take
it zo easily. [ asked him point-blank. And he said because [ told Leroy I'd blow it
up. I'll use the term - [ don't remember what terms he used, but, you know, this
i5 where we're at, He used dynamite, used nuclear, used bomb, s, you know,
that's the reference I'll use. " [1d. at Pages 60-61, Lines 18-22, Lines 2-8 |

5. Rather than repaining this 1ssue and clanfying that he did not intend
for his comments to be threatening or improper, Stevens claims he then thought
he should have paid even fess because the threat had been so effective; “Twent
back and talked to my partners and immediately was like, I think T could have

16
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offered way less. | had no idea. You know, [ felt like | probably overswung, |
should have lowballed it a little bit more man.™ [Id. at Page 76, 13-18.]

60, Stevens testified that *“The way that the three of us [Wavlen, Scott
and Kent| communicated was ineffective, It was broken,” and that he “knew that
Waylon often got facts confused and wrong and injected his opinion inside of
things that [ didn’t believe he knew what he was talking about.™ [Id. at Page 29,
Lines 8-13 ]

b1, Despite testifying he believed that Geuke often got facts confused,
when asked what he did to make sure his statements about blowing up the
company were not misconstrued by Geuke as a threat, Stevens said he told
Geuke, “ There’s a natural effect. It's like dominoes. Right? 1t*s dominoes. 1
didn't - Iam — when I'm done, ['m done...I quit. That’s it. You figure out what
happens next. If that’s the threat, then so be it.™ [Id. at Page 80, Lines 9-16.]

62 When asked to clanfy what he told Geuke when Geuke expressed
concern he would blow up the company, Stevens responded, " Waylon, I'm
quitting. 1"m not staving in this parmership. Well, that will do this, this, this, and
this. Sobe . [Id. at Page 81, Lines £-6.]

63, Stevens was aware of the sway he held over Blueprint employees:
“Leroy, like 1 said, knew what we were getting into when we started. My guys
aren’t loyal to me for no reason and they weren't not loyal to Scott and Waylon
for no reason either... The only reason they were there already was me. It was a

17
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wrap. It was inevitable., It's not & threat, They were gaing ta leave on their own
accord. [t was —it’s an assessment of what will oceur betwesn two people.”
Further, *And the only reason they were there was for me and then it was very,
very clear. So Leroy knew that.” [Id. at Page 62-64, Lines 22-25, Lines 8-13, Lines
15-17.]

64, Acknowledging the value of company employees, Stevens further
said, “the key people in our buziness are valuable. I mean, they can go find jobs.
They were all working for a considerable amount less than they could have made
other places at the key levels.” [Id. at Page 63, Lines 15-19.]

65, Stevens Fostered lovalty in his emplovees, including through free
sodas and candy bars that, cumulatively, cost the company in the realm of
§20,000. [Id. at Page 05, Lines 3-5.]

bh. Keogh testified “ The core [of Blueprint employees] that he
brought are 100 percent loyal to Kent. " [Scott Keogh Deposition, page 33, Lines
11-12.]

67. When asked if hiring a replacement crew was an option, in the face
of threats by Stevens to quit and walk away from the company,

Keogh testified:

That*s not a viable option for us...because we don't have the - if
you take away the entire - all the employees, the management, the hands,
the works, and you take away the clientele, the folks that had a relationship
with Kent that, you know, entrusted Bluepnnt to do the work, you're
starting at zero. It's not just replacing the help, which would be immensely

challenging, especially from people that - you know, T know nothing about
18
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hiring personnel for this type of company, and then having no customers. 5o

it’s not = | mean, that’s not true. It's much larger than that. In the

meantime, there's paviments, hundreds of thousands of dellars a mronth

payments to be made and so on and so forth. It just wasn't a viable option.
|Scott Keogh Deposition, Pages 99-100, Lines 22-25, Lines 1-14.)

8. In addition to making no financial sense, “[t]he commitment of
time"" made no sense. "If there are no employees and there are no customers,
we're lirerally going to be investing all of our time, certain members of the team,
myself, Waylon, | mean, everybody has businesses to run, and no one can afford
the time that it would take to pick up the pieces on this.” [Id, at Pages 100-101,
Lines 22-25, Lines 1-2.]

69, Trigger Energy Holding, LLC's, in its Response to Interrogatories,
offers an under-oath narrative of the unfolding negotiations, including the ripe
moment when, after months of warning by Geuke, Keogh was forced to face the
reality of Stevens’ threats when now conveyed by Stevens' own lawyer, and Keogh
yielded to the reality that he was, for the first time in s professional career, invalved
in a business dealing where there would be no discussion.

The prospect of Kent buying out Gulf Coast and Trigger was first
suggested by Kent in February 2019, during au in-person visit. After
February 2019, the topics that Scott and Waylon discussed then turned
to the time-frame and status of putting the purchase together
(meaning, Kent's efforts at putting it together, which were originally
represented as something Kent would get wrapped up by May 2019),
and, discussions of the price that Kent had declared ($800,000 each),
anwd, the debt that was being retired from cash How each month,

Waylon also reported to Scott each time that Kent would yet again to
I
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make his threat that they would either sell for $800,000 each, or that
he would blow up the company. Waylon also shared with Scott when
lie learned that Kent had told Leroy Dickinson the same things in
person, during a time that Waylon was in Florida. Waylon also shared
with Scott when Kent made the claim that Kent had talked to his
lawyer and could bankrupt against his non-compete {meaning, nobody
could stop him from walking away end starting a new company ). The
conversations berween Scott and Kent soon became almost identical
gach time, in which a chronic battle was repeated over and over:

Scott would talk about wanting to negotiate a different price; Scott
would say that it was clear that $800,000 is 2 number taken ont of thin
air, and which was not supported by any actual valuation, and, that the
number should be discussed and negotiated to find the right number;
that he had never been in a business dealing where there was no
discussion; that he believed $300,000 left Gulf Coast shortchanged,
especially in light of what it had invested, in light of the risk taken, in
light of never saying no to a request during the build-up phase, in light
of the present earning power of the company, and, because with each
passing month the company was worth more simply by paying down
debt, which continued to increase because the transachion contmuoed to
get pushed back, and because there are ways to determine value.

In response, Waylon would respond by reminding Scott of the threat
that Kent had made several times, namely, that Kent will blow this
thing up if there is any pushback on the price; and Waylon's impression
that this was a serious and intentional threat, meaning, that Kent would
do that before Kent will give you one more penny; that Kent has
nothing to lose; that both Scott and Waylon would be left holding
nearly §5 million of debt for the company; that Kent has claimed he has
all the relationships with the customers and emplovees; that Kent
claimed to have already consulted a bankruptey attorney who would get
him out of his non-com pete.

In short, Scatt wanted to find the right number, and Waylon slowed
Scott down from pushing back. In each conversation, Scolt remamead
unconvinced of Waylon's position that zero negotiations on price were
possible; but, Scott agreed to at least hold oftf on raising the issue.
Ultimately, after finally receiving the letter of intent draft from Kent,
Scott told Waylon that his plan was to fly out to Casper and finalize the
non-compete, including having an actual discussion and negotiation
about the price. Waylon continued to say this was going to trigger

0
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Eent's threar. H{:Wu".-'-:r, while Scott was in the process aFFr:Purins 1oy
miake that trip to Casper, he learned thar Kent's own lawyer was now
repeating this same threat to John Mullen: that Kent intended to use
the “nuclear™ option if Scott planned on negotiating the price. And, at
that peint, Scott finally concluded that if Kent had audacity to say it to
his own lawyer, that it was a true threat; Scott told Waylon this, saying
something like: “Ridgeway told Mullen about the ‘nuclear option;’
you're right, he will blow it up.™ Scott then agreed with Waylon to
change his plan, and, he made the trip to Casper but the price was naot
discussed.

The LOT was executed. And Scott did tell Waylon that right after the

LO] was signed Scoit asked Kent how he had arrived at the number;

and, Kent's response was something about his gut, that he just thought

it was enough. Their “chronic battle™ was done, but Scott and Waylon

continued to discuss for the next two months that it was clearly not

enough, even for the simple reason that the company continued to

retire debt with no price adjustment, which in toral was over §1 million.
[Plzintiff Trigger Energy Holdings, LLC’s, Response to Interrogatories {Amended)

10/23/2020, Pages 2-4, Response 2(d).]

T As Keogh weighed his options, he “thought [an EBITDA
multiplier] of four was fair," and at the time he was preparing an offer, using that
multiplier, Keogh testified he would have propesed rounding down to $1.5 millian
from $1.7 million.” [Scott Keogh Deposition, Pages 95-96, Lines 24-25, Lines 1-4)

7l Stevens was aware of EBITDA valuations, generally using a
multiplier number “anywhere from three to eight.™ Id. at Page 98, Lines 16-24.

72, Stevens testified that he thought a $10 million valuation of the
company was too low, [Td. at Page 87, Lines 10-13.]

73. In order to line up funding for the purchase of Blueprint shares,

2]
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Stevens sought funding through the Galles group at a worth of §5 malhon for the
company. [Id. at Page 95, Lines 22-25.]

74, Stevens hined up this funding in preparation for sigmng the letter of
intent, in which he would purchase Blueprnt at a valuation of $2.5 million,
slightly less than half the worth applied in the Galles group funding. [/d. at Pages
96-97, Lines 5-25, Lines 1-12.]

75. Naotably, Dude Butler, a key employee of Blueprint who worked
closely with Stevens, was married to a member of the Galles family group that
ultimately financed the purchase of Bluepring. [Id. at Page 100, Line 5.]

76, Stevens testitied that the Galles group wanted to help, * Because we
were all miserable,” and “thev wanted us out of the relationship we were in and
they thought they could ultimately make some money. ™ [Id. at Pages 103-104,
Lines 18-19, Lines 5-7_]

T While Stevens was lining up financing, in the interim, the debt
levels were being paid down to his advantage, “So the time gap, frankly, was
worth abour a half a million dollars per share.” [Scott Keogh Deposition, Page 60,
Lines 4-13.]

78, Keogh testified he had intended to negotiate the purchase price as
late as June of, 2019, ““Tohn had brought it up to Ridgeway that I intended on—aon
talking about the price. But after —prior to, essentially, that week, T honestly

discounted Waylon and Leroy's comments. 1 couldnt believe it was true that he

)
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would actually blow up the company until T was told essentially the same -
different words. — from my lawyer from his lawyer using the dynamits option,
then T took it serionsly.™ [Id, at Pages 66-67, Lines 15-25, Lines 1-8. ]

79, Bevond the purchase price, “Our concern was what are we going to
do with the millions of dollars of Labilities that we have that we're not responsible
for.™ [1d. at Page 70, Lines 19-23.]

Al kengh was not accustomed to Stevens' behavior, testifying, *1
mean, we've made good deals and we've made bad deals, but ['ve never
experienced anything like this where there was no standard business practices
apphied to this and nor have T ever been threatened in this way.” [Id. at Page 105,
Lines B-12.

3L Keogh's frame of mind with respect to negotiating with Stevens was
that, “ The most dangerous people are the people that have nothing to lose.™ [Id.
at Page 120, Lines 10-11]

2. Further of concern was the fact that, like the other sharcholders on
the hook with personal guarantees totaling several million dollars, Stevens
testified, " All T have 15 a house,” with an equity of around §20,000. [Kent
Stevens Deposition, Page 86, Lines 3-15.]

83, Most telling, Kyle Ridgeway, the attomey for Stevens' holding
company, TCU, informed Attorney Mullen on a phone call on June 6, 2019, "that
he was relieved that we, Gulf Coast, were going to relent on our demand for an

a3
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adjml‘.m:ﬁl ta the .?un;hu:su ]'.I'Fil.:i: [1 he rTu':-IJPIJ because that then removed the
necessity for fus chient, Kent Stevens, o exercise lus dynamuite option and to walk
away, That's what Kyle Ridgway told me." [John Mullen Deposition, Page 28,

Lines 16-23.]

Dated this 28" day of December, 2023,

Drandel K. Brendtro

Mary Ellen Dirksen

P.0. Box 2583
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RESPONSE TD KENT'S STATEMENT OF FACTS

Kent’s statement of facts tends to occlude the timing of certain

events. The basic sequence of events was as follows:

o Inapproximately December 2018, Blueprint was cash-flow
positive for the first time, meaning that it was now able to
pay down its debt, which was $6 million at its peak, and
personally guaranteed by Scott, Waylon, and Leroy. [R.711-
12].

o Only after this profitability point did the buyout talks
accelerate, beginning in approximately February 2019,
[R.604-95].

e However, meanwhile, the Company continued to be
increasingly profitable, and to pay down sizable amounts of
debt, With each dollar of debt paid down, the Company was
worth a dollar more. [R.711-12], This continued up until the
closing date (July 31, 2019), but there was never a “true-up”

calculation so that the purchase price would reflect it, fd,

e Kent made his “dynamite option™ threats throughout the

Spring of 2019, [R933]. Trigger believed them immediately.



[R.706]. Scott Keogh (for Gulf Coast) did not think any
reasomable businessperson would make such threats, and
planned to fly to Casper in early June 2019 to negotiate the
final price. [R.616; R.709-711].

In early June 2019, Kent’s lawyer communicated the
“dynamite option™ to Gulf Coast’s lawver, John Mullen. At
this point, Scott made the trip to Casper but elected not to
try and negotiate the price because of the threat. [R.710-
713].

The result of the Casper trip was the June 10, 2019,
“Proposal to Purchase,” signed by the three partners.
[R.47-54; R.711),

Thereafter, the negotiation process was simply a matter of
pulling together the various documents and provisions to
effectuate a closing. John Mullen testified that he attempted
“to put the best deal together we could [after] being told
there would be no [priceadjustments™ (including no
changes to the purchase price and no attemnpts at a true-up to

reflect the retired debt), [R.578.]



» A “Funds Flow Memerandum™ was provided by Kent late
in the process, dated July 31, 2019 (the same date as closing).
It reveals Galles Group would supply a capital investment of
£2.5 million but did not specify for what percentage
ownership in Blueprint. [R.159 et seq]. And the Galles
capital proposal was never offered to Trigger or Gulf Coast.

* In addition to the four options outlined in the Circuit
Court’s opinion and Kent’s brief, John Mullen discussed a
fifth option with his Client, which was *the option of closing
and suing.” [R.582]. Mullen expected that this would not
be possible, however, because he expected Kent to demand a
specific release of claims, *but we never got to that point
because there was no proposed ‘release of claims’ in the
defimitive agreement™ that excluded this option. [R.583].
(Even ifit had been proposed, however, such a release would

also be unenforceable if it were obtained by duress.)



ARGUMENT-IN-REPLY
1. Kent misapplies the three elements of economic duress

Kent fails to heed the analytical problem we highlighted: it is
eusy to conflate the three elements of economic duress. Kent's
appellate brief perpetuates this same problem.

Kent also fails to refute our explanation about how each element
should be applied. On pages 17 and 18 of our opening brief, and, at the
beginning of each of the three sub-sections that followed,' we gave a
detailed explanation about the underlying nature of the three
elements, as well as how each should be applied. He does not address
any of that. As a result, Kent's brief and our brief are like ships
passing in the night,

Rather than a focused analysis on each element, Kent fires the
same shotgun blast at the first and third elements: that Scott, Waylon,
and Leroy were sophisticated,; that they had legal counsel; and that the

facts of Duses are similar to those here. As to the second element,

' See, Appellants® Brief at 19-20 {outlining and explaming the first element of
“involuntary acceptance™; at 23-24 {outlining and explaining the second element of
“reasonable alternatives™ ); and at 27-29 {outhning and explaining the third element of
“wrongtul, coercive conduct™)



Kent merely parrots the fact that Gulf Coast and Trigger had counsel
who provided theoretical options. But Kent omits any discussion
about how the tactfinder would evaluate whether the options were
viable, achievable, adequate, and reasonabie.

This is insufficient to sustain summary judgment. We address
each element, again, in turn. After this, we address the ‘advice of
counsel’ issue in subsection (iv), and the dissimilarities of Dumnes in

sibsection (v).

(i) Gulf Coast and Trigger meet the first element of
economic duress, which is a subjective test asking
whether the plaintiff’s consent was involuntary

Kent ignores the straightforward holdings of Alaska’s economic

duress cases, under which the issue of *involuntariness’ is a simple,
subjective inquiry. Zetlinger v. SOHTO Alaska Petrolewm Co., 823 P.2d
653, 657 (Alaska 1992). Aecord, Berardi v. Meadowbrook Mall Co., 572
5.E.2d 900, 906 (W . Va. 2002} (economic duress proved by
“subjective state of mind of the plaintiffs™ plus “objective evidence
[that the claim of duress is] reasonable in light of the objective facts

presented ™).



In all but the rarest of cases, this element 15 not amenable to
summary judgment. See, City of Scottsbluff v, Waste Connections of
Nebraska, Inc., 809 N.W.2d 725, 745 (Neb, 2011) (“ Whether a
plaintiff voluntarily or involuntarily made a payment under a claim of
right is a question of fact. " ); Mewburn v. Dolibs Mobile Bay, Inc., 657
So. 2d 849, 851 (Ala. 1995) (“a question of duress is ordinarily a
matter for the jury™).?

Section [(A) of Kent’s brief focuses on issues extraneous to the
first element, including “acts on the part of the defendant,” “the
defendant’s wrongful and oppressive conduct,” and that Gulf Coast
and Trigger were helmed by “experienced, successful businessmen
and were represented by experienced, competent counsel [who)
advised the parties of different avenues.” See, Appellees’ Brief, p. 16.

Each of those issues are addressed within sther elements.

* In other contexts, the question of voluntanness is ikewise a subjective inguiry for the
finder of fact. See, Frey n. Kouf, 484 N.W.2d 864, 868 (5.D. 1992) (intentionality for
battery means that “an act is done with the intention|, | meaning ke believes the
consequences are substantially certain to result... ”); State v, Afmond, 511 N.W.2d
572, 573-74 (5.D. 1994) (“voluntanness of a person’s consent to a search, which
involves that person's subyjective understanding, is a question of fact™) (citation
omitted).



The other problem with Kent's analysis in Section I{A) is that
his brief recites items which are not actually facts. Instead, he quotes
phrases from the Circuit Court’s opinion and passes them off as facts,
This includes the Circuit Court’s conclusory characterizations that
Scott Keogh “expressed concern for financial embarrassment,” and
that Scott “hypothesized financial ruin.” Appellees’ Brief, at 16-17
(quoting R.941). The underlying Record does not, in fact, contain
actual statements like that, And, neither Kent nor the Circuit Court
are permitted to weigh the evidence and find that there was “mere
reluctance” rather than “involuntariness.” That is a Jury question.
“It is well settled that a court is not to weigh the evidence at the
summary judgment stage.” Powers v. Turner Cnty. Bd. of Adjustment,
2020 5.D. 60, § 22 (citing Hamilton v. Sommers, 2014 5.D. 76,  42).

In a light most favorable to them as non-moving parties, the
Record demonstrates that Gulf Coast’s and Trigger's assent to the
$800,000 per share price was mvoluntary because they subjectively
believed Kent would follow through on his threats to “blow up” the

company, leaving them with millions of dollars in debt.



The evidence shows that Trigger and Gulf Coast arrived at this
point at different times, and in their own way. Trigger subjectively
believed Kent’s threats at all points in time, while Gulf Coast only
believed the threats at the last minute, after Kent had used his own
lawyer to communicate “the dynamite option,™ while Scott was
preparing to fly to Casper and negotiate the price.

In a light most favorable to Gulf Coast and Trigger, the
evidence goes beyond embarrassment or dissatisfaction. Both parties
believed Kent’s threats, and, believed that submitting to Kent’s
demand of an $800,000 per share buyout was their only option.

The question of whether Trigger and Gulf Coast had other,
reasonable options is an objective inquiry, but which is part of the
second element.

(ii) Trigger and Gulf Coast meet the second element of
economic duress, which is an edjective inguiry as to
whether any of its other, theoretical alternatives were
reasonalble, in light of all of the circumstances

On the second element, the finder of fact applies an objective

test to determine whether “the circumstances permit no other

reasonable alternative.® Dunes Hosp., L.L.C. v. Country Kitchen Int’l,



Inc., 2001 S.D. 36, 9 21 (emphasis added).” The possibility of a lawsuit
15 not determinative, but instead, is only *one such circumstance” to
evaluate the existence of reasonable options, [d (emphasis added).

Both Kent and the Circuit Court attempt to resolve this element
with an incorrect application of the test, and, by focusing too heavily
on the theoretical possibility of litigation.

As with the first element, the Circuit Court should not be
weighing the evidence at this stage. [t is elementary that an objective
test about reasonable alternatives is a jury question, rather than one
which the Circuit Court resolves at a summary judgtnent hearing. For
example, the second element of economic duress is nearly a verbatim
version of the test for assumption of the risk. See, Mack ». Kranz
Farms, Inc., 1996 5.D. 63, § 15 (" acceptance of a risk is not voluntary

if the defendant’s tortious conduct has left him no reasonable

* In a parallel context, this Court has explained the concept of “procedural
unconscionability” in UCC cases, where the buver lacks "a meandngful choice [in] the
process of making the contract.” Johmson v, John Deere Co., 306 N W.2d 231, 237
(5.D. 1981) (citing Left, A., Unconscionability and The Code: The Emperor's New Clanse,
115 U.PA.L.REV. 485 {1967) (discussing our State’s codification of §2-302).



alternative...” ); and Pettry ». Ragid City Area Sch. Dist., 2001 5.D. 88,
11 (availability of reasonable alternatives makes *assumption of the
risk” a jury question), A similar inquiry arises in negligence cases.
E.g, Carlson v. Constr. Co., 2009 5.D. 6, 9 17 (" the jury is to decide
whether the Company acted reasonably under the facts shown by the
evidence™) (emphasis in original). And, in UCC cases, it is a jury
question to determine “reasonable substitutes™ to cover, and whether
the buyer acted “in good faith and in a reasonable manner.”
Thorstenson v. Mobridge Iron Works Co., 208 N.W.2d 715, 717 (S.D.
1973).

It 15 sufficient to defeat summary judgment by providing the
plaintiffs” own testimony that the other options were not ‘reasonable.’
Mack, 1996 5.D. 63 at  17.

Further, under Duwes, the passibility of a lawsuit 15 not
determinative, but instead, 1s only *one such circumstance™ to
evaluate the existence of reasonable options. Dunes Hasp., LL.C. .
Country Kitchen Int'l, Inc., 2001 8.1, 36, 9 21 (citing Oskey Gasoline &
O4l, Inc. v. Continental Oil, 534 F.2d 1281, 1286 (8" Cir, 1976))

{emphasis added). Accord, Johnson v. United Parcel Serv., Inc., 2020

10



5.1, 39, 9 47 (in a bad faith case, “reliance on counsel is [not] the sole
decisive test of good faith. It is merely one factor to be considered, ™).

Both Kent and the Circuit Court ignore every single other fact and
circumstance in their determination that all of John Mullen’s four
options were ‘reasonable.” This is an impermissible weighing at the
summary judgment stage,

As part of the factual weighing, it is the Jury who will consider
the circumstances of Kent’s threat, which was multifaceted: he was
threatening to quit his job as operations manager; he was threatening
to breach his non-compete; he was threatening to take the customers;
he was threatening to take the employees; and, he was flaunting to his
partners that he was judgment-proof from any attempt to use the legal
process to stop him. A Jury could find that giving into his demand was
the only reasonable option,

As counsel, John Mullen evaluated the situation and identified

five possible alternatives.” Three of his proposed options involved

* In addition to the four options outlined in the Circuit Court's opinion and Kent’s
brief, John Mullen discussed a fifth option, which was “the option of closing and
suing.” [R.582]. Mullen expected thar this would not be possible, however, because
he expected Kent to demand a specific release of claims, "but we never got to that

11



litigation. Even if *weighing' of facts were permitted at this stage,
neither the Circuit Court nor Kent adequately explain how using the
legal system against Kent was a ‘reasonable’ option under these
circumstances.

Scott testified that none of these first four options made any
practical sense. [R.624]. Indeed, John Mullen himself explained that
the legal options (filing suit prior to closing) were not likely to be
effective: “[Y]es, we did cover the ability to commence litigation
against Kent. ...l advised them that Kent Stevens and his company
wauld very likely resist [the attempt to use legal avenues] and that
there would be protracted litigation regarding that, and that starting a
lawsuit to seek injunctive relief is different than winning a lawsuit for
injunctive relief, m a timely and effective manner to preserve the company's
business opportunities.”’ [R.581-582], Furthermore, Kent was flaunting
that he was judgment proof, meaning that the company’'s lost business
opportunities during litigation would not be compensable.

Kent had created the perfect storm of a problem where neither

point because there was no proposed *release of claims’ in the definitive agreement”
that covered that possibility. |[R.583]

12



injunctive relief nor money damages would work. Kent's entire plan
was driven by the reality that a lawsuit could not contain him, and he
brageed about this to his victims.

The only solution that did not involve litigation was Option One,
‘refusing to sell.” The Circuit Court termed this “ calling Kent’s bluff and
waiting for the result.” [R.942]. It is incomprehensible how any Jury could
find this to be a reasonable option, but, nonetheless the Circuit Court found
it to be reasonable as @ matter of law, because it would either work, or, it
would prompt Kent to blow up the Company, at which point Gulf Coast and
Trigger could then pursue one of the three the litigation options. [R.942],

In an ordinary (non-business) duress case, this would be like telling a
victim of a bomb threat to just call the bluff of the would-be terrorist and see
what happens...because you can call the police and ambulances later, after
the bomb goes off. That would be unreasonable, It is a similarly
unreasonable strategy when millions of dollars are at stake, and your
operating manager has threatened to blow up the company,

The Circuit Court’s ultimate error was that it attempted to
dictate which of these options were “practical.” This invaded the

Jury’s province.

13



Eent fails to address any of our cited case law that explains that
a reasonable solution needs to be viable and * adeguate,” rather than
theoretical. The Jury in this case should be instructed that these four
options must be weighed for their “practical” effect, “tak[ing] into
consideration the exigencies of the situation.” Helstrom v, V. Slop
Borough, 797 P.2d 1192, 1197 (Alaska 1990); City of Scottshiuff, 809
N.W.2d at 745 (“'no other practical source™).

A Jury could find that none of these options was reasonable
under the circumstances, other than closing the transaction and
bringing this lawsuit (which was the most economically efficient
option}. Granting summary judgment on this element was in error,

(iii) Kent’s conduct was unlawful and unconscionable,
rather than “that which the law entitled him to do”

The final element of economic duress requires a showing of
wrongful conduct. Kent’s brief suggests that he was not acting
wrongfully because he was acting “lawfully” and “had a night to walk
away from Blueprint.” See, Appellees’ Brief, p. 19,

That is quite a claim, suggesting that Kent was doing nothing
maore than idly discussing the possibility of leaving his job. The
Record disagrees. He was threatening to quit; he was threatening to

14



breach his non-compete; he was threatensng to take the customers and
employees with him; and he was making these threats as part of a
calculated plan to blow up the company if his demands were not met.
It was so well-calculated that Kent even came up with a name for his
plan: “the dynamite option.™

Various courts consider this to be wrongful. See, Interpharm,
Ine. v. Wells Fargo Bank, Mar. Ass'n, 655 F.3d 136, 144-45 (2d Cir.
2011) (“threatening to withhold performance under its contract [may]
evidence a wrongful threat™). “[A] threat of serious financial loss is
sufficient to constitute duress and ground for relief where an ordinary
suit at law or equity might not be an adequate remedy.” Tr-State
Roufing Co. of Uniontown v. Simon, 142 A.2d 333, 335 (Pa. 1958)
(quoting 17A AM JUR. 564, § 7, DOCTRINE OF BUSINESS OR ECONOMIC
COMPULSION (1957)).

* A threatened breach of contract ordinarily is not in itself
coercive but if fadure to receive the promised performatice will vesult in
irreparable infury to busivess, the threat may invelve duress.” Litten v.

Jonathan Logan, Inc., 286 A.2d 913, 917 (Pa. 1971) (citing Tri-State

15



Roofing Co., 142 A.2d at 335 (quoting Williston on Contracts, Vol. 5, §
1618.) (emphasis added }).

“In South Dakota, *an injury is irreparable where it cannot be
readily, adequately, and completely compensated with money.™
Longwell v. Custom Benefit Programs Midwess, Inc., 2001 5.D. 60,9 13
{(quoting Maryhouse, Tne. v. Hamilton, 473 N.W.2d 472, 475 (5.D.1991)
(quoting 42 Am.Jur.2d Injuncrions § 49 (1969)) (cleaned up).

In isolation, Kent Stevens would have been “permitted” to do
many of the components of his plan, such as “request a buy-out,” and
to “leave his position.” But he was not permitted to breach his non-
compete; he was not permitted to steal the customers and employees
away; and he was not permitted to package all of these into a
“dynamite option™ and bandy it as a threat to demand his own price.

These are “special, unusual, or extraordinary circumstances,”
Dumes, § 33. *“Threats to put another out of business or deprive
another of his livelihood. ..made in order to secure another’s consent
to an undeserved bargain for one's own private benefit, may be

sufficiently wrongful to constitute duress.” Jamestown Farmers

16



Elevator, Inc. v. Gen. Malls, Inc., 552 F.2d 1285, 1290-91 (8th Cir. 1977)
(applying North Dakota law),

In a light most favorable to Trigger and Gulf Coast, a Jury could
find this to be “unlawful or unconscionable pressure.” Dunes, § 22.

(iv) Kent overstates and misconstrues the holdings of his
‘advice of counsel® cases

A repeated theme in Kent's brief is that Gulf Coast and Trigger
were sophisticated investors who had access to counsel, and, therefore
duress cannot be proven here. For this point, Kent cites 4 string of
three cases on page 21. Kent overstates (and in one instance
misrepresents) the holdings of those cases.

Two of those cases were brought by terminated employees.
Both courts found as a matter of law that they were in at-will
employment relationships, which thereby eliminated the necessary
element of “wrongfulness.” Thus, the employees’ access to counsel
was not central to the holdings, See, Schmalz v. Hardy Salt Co., 739
5.W.2d 765, 768 (Mo. Ct. App. 1987); Anselmo v. Manufacturers Life
Ins, Co., 771 F.2d 417, 420 (8th Cir. 1985). In addition, the plaintiff in
Anselmp resigned his position on June 28" but waited ten months to
bring suit, which was not sufficiently prompt. Jd.

17



As to First Nat. Bank of Cincinnati v. Pepper, Kent misrepresents
the holding altogether. There, the Second Circuit reversed summary
judgment and remanded so that the parties alleging duress could
pursue their claim. See, 454 F.2d 626, 633-34 (2d Cir. 1972). Its
holding expressly recognizes that access to counsel was not
determinative; instead, the plaintiff/stockholders who were
“represented by competent and knowledgeable counsel” need only
show “that further resort to legal remedies would have been
impracticable or futile in the circumstances and that as a practical
matter there was no other means of immediate relief available to
them....” [Id at 633-34. That is South Dakota’s rule, too,

In short, access to counsel is not determinative. There are
duress cases where “[n]o amount of lawyer's advice or plaintiffs’
business experience could have assisted plaintiffs.” Lirten v. Jonathan
Logan, Inc., 286 A.2d 913, 917 (Pa, 1971). That is the case here. This
i1 also an example of a case where “more time and deliberation™
would not have changed things. Gulf Coast and Trigger made an

informed decision, which was the only reasonable option available.
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(v) Dunesis still inapposite

In our opening brief, we explained all of the differences between
Dunes and the facts of Blugprint. Appellants’ Brief, pp. 30-31. Kent's
brief offers a table of comparable facts, but fails to refute the key
differences. Appellees’ Brief, pp. 20-21.

Country Kitchen was an arms-length third-party (rather than an
officer and shareholder); Country Kitchen did not have a non-
compete (Kent did); Country Kitchen was threatening to leave the
South Dakota market altogether, und thus could not *take™ restaurant
customers with it (unlike the shale oil service customers here); and
Country Kitchen was not operating the restaurant profitably (while
Blueprint had turned the corner and was generating positive cash flow
and retiring debt).

Whatever similarities may exist, they are not determinative for
summary judgment.

2. Kent fails to address our key arguments about Section 2.03.

Kent does not dispute our argument that if the Court reverses on
economic duress, then Trigger and Gulf Coast have adequately stated a

challenge to the enforceability of Section 2.03.
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Eent sidesteps the problem that Section 2.03 is not “specific, clear,
and unequivocal™ as to the intentional, wrongful conduct to be released, and
thus is unenforceable. His brief merely restates the broad, vague provisions
of that section. This is insufficient.

Whatever public policy exists in favor of settlements, countervailing
public policy prevents releases for intentional wrongdoing unless they are
specific.

Moreover, none of those public policy theories would extend Section
2.03 to Kent, who would remain personally responsible under any analysis.

In short, Kent is not entitled to summary judgment on his Section 2.03
theories.

3. Kent is not entitled to summary judgment on the tort and
statutory claims

The Circuit Court was at a disadvantage on its analysis for Counts 3,
4, 5, 6, and 7, because Kent did not thoroughly brief those issues, Kent's
only argument below was that “without the defense of economic duress, all
of the remaining claims fail....” [R. 548]. This is not hyperbole: Kent’s
argument was confined to that very narrow premise, along with his sua spente

theory that TCU"s corporate veil should not be pierced,
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On appeal, Kent continues to miss the mark., He also fails to refute
our agency arguments. Trigger and Gulf Coast state proma facie claims for
Counts 3,4, 5, 6, and 7 against Kent and his principals.

(i) Count 3: Fiduciary Duty

Even now, Kent continues to rely on the syllogism that if his
“negotiation tactics did not amount to duress...the same conduct did not
result in 4 breach of any fiduciary duties.” Appellees’ Brief, p. 27.

Kent fails to address the statutory triggers for the fiduciary duty

(1

claims, including “loyalty,” *good faith and fair dealing,” and prohibitions
on acting in a manner “adverse to the company™ or “competing with the
company...before dissolution.” SDCL 47-34A-409. Kent's actions,
including individually and on behalf of TCU, are a prima facie violation of
each of those.

These fiduciary claims are independent of the economic duress claim. See,
Digkiw v. Stites Mgmt,, L.L.C., 693 5. W.3d 582, 598-99 (Tex. App. 2023),
review denied (Sept. 27, 2024) (citations omitted) (finding a breach of
fiduciary duty can arise when "“a supervisor-manager acts as a ‘corporate

pied piper’ and lures all of his employer’s personnel away, thus destroying

the business.” ); Frrst Vatl Bank of Omaha v. iBeam Sols., L.L.C., 61 N.E.3d
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740, 756 (Ohio 2016) (“ failure to disclose the side deal...and his
determination in the end to destroy the company and *screw everyone else™
amounted to breach of fiduciary duty to appellees™)

Even though Kent's wrongdoing arises trom the same facts, Trigger
and Gulf Coast are permitted to “ pursue alternate legal theories and seek
damages.” Wireght v. Temple, 2021 5.D. 15, 7 42.

(ii) Count4: Tortious Interference

The only argument Kent raises on tortious interference is the
absence of an identifiable third-party for purposes of the triangle.

Under the original proposal to purchase Gulf Coast and Trigger’s
shares, TCU was the Buyer, and Gulf Coast and Trigger were the Sellers.
[R.47]. This proposed transaction arose out of the long-standing buy-sell
provisions agreed on by the three partners. Kent interfered with this
transaction. Kent is the identifiable third-party.

(iii) Count 5: Shareholder Oppression

Kent makes only two arguments on this claim: that “without duress”
there cannot be oppression; and that TCU was a ‘minority’ shareholder, and

thus the doctrine does not apply.
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This Court has not defined shareholder oppression that narrowly.
“Oppression is based on the totality of factual circumstances and is not
relegated to a bright-line rule or implementation of a checklist, While a single
act may not amount to oppression, under the totality of all relevant
circumstances of the case, oppression may be found to exist.” Landstrom v,
Shaver, 1997 5.D. 25, 42 (citations omitted). A broader view of oppression
is also supported by this Court’s understanding of “the broad powers of
equity to create an appropriate remedy” in cases where wrongdoing is
proven. Longwell, 2001 5.D. 60, § 14.

(iv) Count 6: Unjust Enrichment/Usurpation

Kent’s only argument on the claim of usurpation is that he disclosed
the “full circumstances of the transaction™ via a “Funds Flow
Memorandum.” Appellees® Brief, p. 31 (citing to R.159-168). This is a new
argument on appeal. It is also inaccurate.

The Funds Flow Memorandum was provided very late in the process,
on the eve of the closing in July 2019, (It is dated July 31, 2019, which is the
same date as the Closing.) At this point, the transaction was a fair accompli,

But even if it had been disclosed sooner, it does not provide any details,
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The Funds Flow Memorandum lists “a 52,500,000 capital
contribution from the ‘Galles Group.”” But the Memorandum does not
explain what percentage of the Company that the Galles Group would
acquire tor its capital contribution of $2.5 million. Nor does the
Memorandum give Trigger and Gulf Coast the ability to accept the capital
contribution from Galles as payment for their shares. As a matter of law,
neither the Circuit Court nor this Court can find that Trigger and Gulf Coast
“properly rejected the opportunity or [were] not in a position to take it.”

(v) Count7: Accounting

An accounting is an equitable remedy that is ancillary to other theories
of recovery advanced by Trigger and Gulf Coast. A detailed discussion 15
unnecessary; if the Circuit Court ultimately holds in favor of Trigger and
Gulf Coast on one of its equitable theories, TCU will be held to account for
the proceeds it wrongfully received during the wind-up of its affairs with
Trigger and Gulif Coast. Ellenbeckerv. Volin, 71 N.W.2d 208, 210 (5.D.

1955).
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We ask this Court to reverse summary judgment on Counts 3, 4, 5, 6,
and 7.7 In addition, the Circuit Court’s conclusions about piercing the
corporate veil were in error, because its reasoning was that Kent had done
nothing wrong. Based upon this Record, Kent is not entitled to summary
Judgment on any of those theories.

4. Gulf Coast and Trigger state a prima facie case for TCU’s breach of
the duty of good faith and fair dealing

Scott Keogh’s testimony about Article 14.3(d) was accurate. When
the parties first started discussions about a buy-out, the transaction would
have fallen largely outside the scope of this buy-out provision.”

However, once TCU and Kent announced their intention mor to
negotiate the price, then this provision should have been triggered. This was
no longer a situation where the parties were in “agreement.” Thereafter, it
was Trigger and Gulf Coast’s contractual right to use the appraisal method.

By Kent’s and TCU’s threatened breaches and other misconduct, TCU

* Count & is part of Section 4, below. Appellants are not pursuing injunctive relief on
this appeal.

® Although not emtrrely. Scott's testimony cannot change the substance of the
provision, which says that *all Transfers" are either to be determined by an
“aoreement in writing” or via the “appraisal? process. Scott also limited his
testimony by explaiming that he was not entirely clear about the provision.
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failed to act in good faith and allow the appraisal method to be used, This is
a breach of the agreement which caused obvious damages,

Gulf Coast and Trigger did not “ratity™ the Purchase Agreement,
and, instead promptly brought suit within 20 days. Nor did Section 2.02
acddress or “waive” this kind of breach. That warranty was limited to the
statement that the “ consummation of the transactions. .. will
not...violate...the LLC Agreement.” [R.110]. The transaction itself did not
violate the LLC Agreement. It was, nonetheless, the product of @ breach of
the duty of good faith and fair dealing by TCU, which is a situation not
covered by any of the terms in Section 2.02, and which would be the type of
intentional conduct for which express releases are required.

CONCLUSION

The story of Kent Stevens is the story of a man who refuses to honor
rules or be controlled by others. When confronted about his threats, Kent
did not make amends, and instead wished he had pushed even harder.

The law does not permit a business owner to make calculated threats
in order to exploit an undeserved bargain. When someone threatens to
destroy his company unless his partners buckle to his demands, the law

provides several remedies.
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We ask for the Circuit Court’s summary judgment to be reversed so

that a Jury can hear these claims.
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