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INTRODUCTION
This Appeal

This appeal relates to two orders issued by the Circuit Court in
Victoria O Farrell’s probate.

July 18, 2022, The first order involved the unusual (and, as we argue,
illegal) appointment of Raymond O Farrell as the special administrator for
his late wife Victoria’s estate. [R.5]. The appointment was achieved
without notice or a hearing, and, it placed Eaymond in the role where he
would assume the simultaneous role of plaintiff and defendant in his late
wife’s pending lawsuit against him.

Paul's initial attempt to appeal Raymond’s appointment was
dismissed because there were * pending motions before the circuir court to
remove and replace the special administrator™ which this Court deemed
“pleadings related to the same subject matter,” and, consequently, belong to
the same proceeding.” Esrate of Fictoria 0. O Farrell, ¥ Order Dismissing
Appeal
#30532," 12/18/2024 (quoting In re Petrik, 2021 5.D. 49, 9 17).

May 22, 2025. Following dismissal of the appeal, a hearing was held

seeking Raymond s removal. The Circuit Court refused to remove



Raymond as Special Administrator, on the basis that he has no conflict of
interest. [R.375).

The Court’s decision was based upon its conclusion that Raymond
never deposited his shares of VOR, Inc., into the Trust, [R.372-374]. This
conclusion, in turn, was based upon a misreading of VORs tax filings.

The Circuit Court also concluded that Victoria’s theoretical interest
in the Trust was her only asset, and, if the Trust was unfunded, Victoria died
without assets, and intestate, From this, the Circuit Court “grant[ed] the
petition to close the probate file.” [R.408:12-13].

Connor O'Farrell has taken on the role of personal representative of
his father Paul’s estate, and pursues this appeal on its behalf. Connor s
joined in this appeal by Paul’s brother Lance.

Related Matters

This appeal' relates to several other matters and appeals: a prior

attempted appeal of Raymond’s appointment in this probate;* an appeal

about the dismissal of Victoria O’ Farrell’s suit against Raymond;® Paul’s

1 T - =T | P - L . il 1 EFT . 1 9
* Appeal #31106, arising from 2EPROZZ=11

¢ Pppeal $30532, arising from 2SPRDZZ-11 {diamissed)

? Pppeal #30508, ari=zing from 25CIVIZ-38 (4ismissed)

3



civil lawsuit seeking to remove Raymond as Trustee and unwind VOR's
corporate actions, including the sale of the OFarrell farmland to Grand
Valley Hutterian Brethren, and which is now being pursued by Paul’s
Estate;® Grand Valley's eviction action to eject Paul and his company
(Skyline Cattle) from the land sold;” and an ag debt collection action
involving Paul, Skyline, and VOR.®

All of these matters are interrelated, and, ultimately we seek for all of
the remaining appeals and proceedings to be consolidated.

Transcript & Record

References to the settled record are denoted by [R.123]. The Circuit
Court conducted a motions hearing on May 1, 2025, That Hearing
Transcript is referred to by page and line number as [HT 1:23]. The

Transcript is reprinted within the settled record, starting at [R.383],

P See, ZECIVEZ-15; Rppesal #30442: Esfé, of O'Farrall v. Grand
Vallay Hutterisy Brethren, Ino., 2024 8.0 Bly and Appesl #31101
B/ 22025 unoppossd petition for Interthedliate appeal, pendling) .
5§ See, ZICIVZA-18; RAppeal #30344; VOR, Inc. v. Ezt. of O0'Farrell,

AL
[ o
- I'\-'I R '\-1 L] -'I L]

See, ZBIIVZE-27; Appeal #30862 (still pending)

4



JURISODICTIONAL STATEMENT

Appellants appeal both of the following: (i) the Circuit Court’s entry
of an Order by the Hon. Dawn Elshere on 7/18/2022 [R.5]; and (i) the
Circuit Court’s entry of judgment by the Hon. Patrick Pardy on 5/22/2025
[R.375].

No notice of entry was given of the first Order. Notice of entry of the
second Order was issued on May 23, 2025, [R.458]. Appellants filed their
notice of appeal on 6,/2/2025. [R.460].

This Court has jurisdiction under SDCL 15-26A-3(1) and (4). An
order appointing a special administrator is a final action upon the petition
seeking appointment. See, Matter of Est. of Petrik, 2021 5.D. 49, q 16, 963
™N.W.2d 766, 770 (* orders determining individual petitions for relief in
probate actions can constitute final orders when they dispose of all issues
relative to a particular petition and leave nothing for decision™).

A NOTE ON APPEALABILITY OF PROBATE ORDERS

This Court denied Paul’s first attempted appeal regarding the validity
of Raymond's appointment.” The Order dismissing the appeal held that

there were “pending motions before the circuit court to remove and replace




the special administrator™ which this Court deemed * ‘pleadings related to
the same subject matter,” and, consequently, belong to the same
proceeding.” Estate of Victoria O. O 'Farrell, *Order Dismissing Appeal
#30532," 12/18/2024 (quoting fn re Petrik, 2021 5.D. 49, 9 17).

In a related O'Farrell opinion issued on the same day, the majority
described that dismissal as one “for lack of furisdiction because it was not an
appeal from a final order.” Est. of O'Farrell v. Grand Valley Hurterian
Brethren, Inc., 2024 5.D, 81, 9 8 (emphasis added}. But the dismissal Order
cited to it re Petrik, and the passage the Order cited to do not reflect a clear
Jurisdictional bar (nor a clear black-and-white rule of finality). Instead Petrik
alludes to concepts of judicial economy: “When the subject matter of two
petitions overlap, it would generally be appropriate to consider both petitions
as belonging to the same proceeding....” [ re Perrik, 2021 5.0, 49, § 17.

That quoted sentence from Perrik has been recycled several times.® It
ultimately traces back to a concurrence of the North Dakota Supreme Court

which wrestled with the murky issue of judicial economy in probate appeals,

*Here is the full pedigres of thak guoked ssntence: Ino e
HPatrak, 2021 8.0. 4%, T 17 f{guoting In re Estats af Geier, 2012
5.D. 2; I 13 [guoting Scobt v. Sgobts; 136 P.2d 892, 896-=97 [Colo.
20068] [guoctlng Mstier of Estate of Newalls, 937 P.2d 1373, |[H.HM.
Ct. of f:.l::p. 13927 (ziting Matter of Est, of Stughle, 427 H.W.2d
46, 27-1032 (W.D. 19288) [(M=achke, J., congurring].
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including how to achieve “conservation of judicial energy and elimination of
delays™ when facing the situation of “multiple petitions about interrelated
claims,” See, Marter of Est, of Stuckle, 427 N.W.2d 96, 97-103 (N.D. 1988)
(Meschke, ]., concurring).

This Court’s ultimate holding in Petrit® aligned with this Court’s
recent recognition that “[t]he relevant provisions of the UPC suggest a more
expansive determination of the finality of probate orders™ than its prior case
law afforded. fn re Est. of Grerer, 20125.1. 2,910,

The clear, general rule is that, “[o]nce a petition is filed, it defines a
proceeding.” Id, 9 13. This rule is in service of the public policy advocated
by UPC’s drafters: “to avoid the result under the [prior probate code] that
no order in a probate case was final until there had been full administration
and closing of the estate.” fn re £5z. of Geier, 20125.D. 2, § 11,

Incidentally, the New Mexico opinion within that chain of cases
(footnote 8, above) recognized the problems that anse if there is not a clear

black-and-white rule about appealability of probate orders: “Thus, the

¥ David was not reguired ko Y1itigate his claims.in Marlens's
pEohats case” nor in "the separate declaratory juddgment actlon®
prior to recelving relief from an Obder termlinating a jolnt
tenancy that had been ldsued without notide, even though the
claims wers interpslated. Id., T 10.

7



Probate Code teaches that as a practical matter each petition in a probate file
should ordinarily be considered as initiating an independent proceeding, so
that an order disposing of the matters raised in the petition should be
considered a final, appealable order, Failure to permit appeal of such orders
would often compel the probate proceedings to go forward under a cloud of
uncertainty that would seriously impair the personal representative's efforts
to administer the estate.” Mawmer of Est. of Newalla, 837 P.2d 1373, 1377
(N.M. Ct.App. 1992),

Thus, a fairer reading of the dismissal Order in #30532 (and of Petiik)
is that all orders in probate court “proceedings™ are final and appealable,
but, this Court maintains the discretion to combine related proceedings for
judicial economy. Any other result would give litigants 30 days after notice
of entry of an order in which to guess whether or not this Court will
determine two proceedings to be “one” for purposes of an appeal. If the
litigant guesses incorrectly, the window for an appeal will have passed. This
i5 not the result intended by Geder,

Some of those uncertainties would be present here. On its face, the
July 2022 order appointing Raymond meets all the definitions of a final and

appealable order. But, for example, if notice of entry had been izsued of the



Order, the litigants who filed the petition for Raymond’s removal would be
faced with a complicated decision as to whether to appeal the appointment,
or defer an appeal until after the removal petition was decided on the hope that
the twa matters would be considered by this Court as a single, appealable event.

No hiigant can correctly make this prediction every time. But guessing
cautiously means more appeals. Some type of gatekeeping function is
perhaps necessary to clarify which appeals can move forward.

MNotably, some states have abandoned the *pragmatic’ approach to the
appealability of probate orders, and instead require probate litigants to seek
Rule 54(b) certifications of probate orders unless it is otherwise clearly final.
E.g, First Tr. Co. of N. Dakota v. Conway, 345 N.W.2d 838, 842 (N.D. 1984);
Ini re Est. of Heater, 498 P.3d 883, 887 (Utah 2021), That is perhaps not
needed here, but, encouraging probate litigants in this State to seek clarity
via Rule 54(b) certifications may help.

In short, we take issue with the majority’s dictum in Grand Brethren
that the order appointing Raymond was not “final,” and instead suggest that
this Court exercised its discretion in a situation where it is “appropriate to

consider both petitions ” together, after both final orders were entered.



To paraphrase Justice Stucke in his original concurrence, this Court
expected dismissal of the first appeal to be a situation where
“[clomprehension on appeal is usually improved by thorough development
and elaboration at [a hearing] of related facts and legal problems.” Matter of
Fst. of Stuckle, 427 N.W.2d 96, 97-103 (N.D. 1988) (Meschke, .,
concurring).

In practice, however, the subsequent hearing held in this matter did
little to improve the development of the case, and instead made it even more
complicated.

STATEMENT OF THE CASE & FACTS

Since 2022, the O'Farrell tamily has been engaged in litigation that
challenges the validity of corporate actions involving the family’s farming
corporation VOR, Inc., and its relation to the family’s Trust. No
substantive rulings have occurred in these three vears. Two family members
have since died (Victoria and Paul).

Unchecked, Raymond’s actions ultimately led to his appointment as
Victoria’s special administrator; the precipitous, $3.2 million sale of nearly
all of VOR’s farmland; and the eviction of Paul from the farm he had helped

build. A summary of background facts is found in Estate of O Farrell et al ».
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Grand Valley Hutterian Brethren, Inc., 2024 5,D, 81, 99 2-11. '* We quote a
few excerpts here.

In 2022, Victoria filed suit “against Raymond and her son, Kelly
O’Farrell, seeking to unwind certain actions taken by Raymond on behalf of
VOR and the Trust, seeking to remove Raymond as trustee of the Trust, and
seeking injunctive [and other] relief.” Zd, § 6. “Victoria died in 2022 while
her lawsuit was pending. After Victoria's death, Paul filed a motion to
intervene in that case....The circuit court denied Paul's motion to
intervene. ™ fd., 8.

Upon Victoria’s death, Raymond petitioned to become the special
administrator of her estate. [R.1]. The Circuit Court, by Judge Dawn
Elshere, issued an Order appointing Raymond that same day. [R.5]. The
parties are in agreement that no hearing was conducted; no notice was given
as to Raymond’s petition or his appointment; and no express waiver of a

hearing occurred.

W Further background fsots are also found within the briefing of

the related appesals, incldding: Appellants’ Brisf #3048Z [pp.
15-171; Fppellants" Brief #302344 (pp. 9177 Eppellants" Reply
Brief #30344 [pp. 2-T)y Appsllant’= Brief #% 30832 (pp. 3-4);
Popellant’s Brief #30508 (pp. 4-kly Appellant's Reply Brief
FI0S0CE (ppe 1-2).



Because Victoria’s lawsuit against Raymond was still pending, the
appointment as Special Administrator installed Raymond into a position
where he was both the plaintiff and the defendant in the same lawsuit.
Raymond then directed Victoria's attorney to dismiss her lawsuit under Rule
41{a). Victoria’s attorney complied. In a related appeal, this Court
concluded that the voluntary dismissal was effective. See, Appeal Mo,
30508,

In his Petition for appointment, Raymond claimed that a special
administrator was “necessary” because Victoria was involved in a lawsuit at
the time of her death. [R.1]. Raymond’s Petition gave the file number of her
lawsuit, but he concealed from the Circuit Court that Raymond was the
defendant in thar suit. [R.1]. Raymond claimed that this “pending litigation
requires immediate attention™ and thus his appointment was an
“emergency.” [R.2.]. Again, no notice was issued to anyone about this.

Upon discovering Raymond s appointment, Paul O Farrell filed a
Petition seeking removal, and, pointing out the conflict of interest. [R.13;
R.19; R.23; R.29]. Paul (and then his brother Lance) sought appointment as

Special Administrator. [R.11; R.28].

12



The Order appointing Raymond as Special Administrator did not limit
his powers, but, temporally the appointment was to be self-limiting, confined
“to such time as it is necessary to investigate whether the decedent has a
will.” [R.5]. A hearing was scheduled on the removal petition for October 7,
2022, in conjunction with Paul’s parallel motion to intervene in Victoria's
then-pending lawsuit. [R.31]. Although that hearing took place, it centered
entirely upon the matters in 25CIV22-38 (Victoria's lawsuit), which were
acddressed first, and which consumed then entirety of the time allotted. It
was not continued or rescheduled. Paul retained new counsel who appealed
the July 2022 order of appointment.

The Petition for Removal was dormant thereafter, until dismissal of
the first appeal. On March 6, 2023, Victoria’s grandson Connor O'Farrell
{in his capacity as personal representative of his father Paul’s estate) filed a
“Renewed Pertition™ to remove Raymond. [R.85]. In response, Raymond
filed the following documents:

» a “Report of Special Administrator Closing Special

Administration™ [R.99];

13



» 4 “Renewed Resistance™ to removal [R.109], which
“incorporated ...by reference” his October 2022 resistance,
found at [R.38];

o a “Supplemental Report of Special Administrator™ [R.118); and

» a “Second Supplemental Report of Special Administrator™
[R.145]."

At the time of our first appeal, there was no indication that Raymond
had undertaken a search for a Will or for assets, nor what he had found. In
March 2025, Raymond initially claimed that no Will had been found, When
Connor O'Farrell challenged this, Raymond revealed that he had found a
copy of Victoria's Will but not the original. But he had not reported his

findings or provided anyone with this information,

Search for a Will
In his original Petition for appointment, Raymond stated that he

“believes that the decedent did have a Will that nominated Raymond...as

Personal Representative.” [See, R.1; Petition, 9 5 (filed 7/18/2022)].

1 - o - - - - : - 1 - - r - - - 1
L The attachirentbs to ths Seconad f":l..i.:"l_..'{.-'lllﬂ;.ll-;11 --’:l:'i_,.-:,‘:-'_l e Lourd at

14



The original Order appointing Raymond indicated that Raymond's
“term should be limited to such time as it is necessary to snvestigate whether
the decedent has a Will, and such is offered and accepted in probate or upon
determination that the decedent died intestate and intestate proceedings
propetly commenced.” [See, R.5; Order, 7/18/2022) (emphasis added).

Raymond’s appointment commenced in July 2022, and for the next 32
months, the Record contains no indication as to Raymond’s actions
regarding his search for a Will. Raymond did not offer a Will into probate,
nor did he commence intestate proceedings,

After the Renewed Petition for his removal was filed on March 6,
2025, Raymond deflected from candor. His first responsive filing was a
“Report™ with the Court on March 13, 2025, which asserted that “a search
for 2 Will executed by the decedent was conducted. Mo Wil was able to be
located.” [See, R.99; Report, 9 4] (emphasis added).

In response, Connor (£e., one of the Appellants here) questioned the
plausibility of Raymond’s failed search. In particular, he pushed back on
Raymond’s claim that no Will was found. [R.121]. He questioned whether a
diligent search had been conducted and whether Raymond could impartially

carry out such a search. Jd He also noted that it was implausible that

15



Victoria had executed a 95-page trust but neglected to execute a Will. £,
And he pointed out that it was in Raymond’s self-interest that a Will not be
found, since without it he would become the sole intestate heir; and they
suggested that “in all probability Victoria executed a pour-over will, in line
with her Trust.™ [See, R.121-122; Objection, 9 4-11].

Four days later, Raymond filed additional documents revealing (for
the first time) that contrary to his March 13" Report that “no Will was able
to be located,” Raymond had indeed located a Will that Victoria had
executed, in the form of a copy of a self-proved “Pour-Over Will” she
Victoria executed on March 29, 2017. [R.136; Second Supplemental Report,
Exhibit 2]. Raymond revealed that he had found this copy of the Will back in
August 2022. [R.146].

The terms of the copy of her Pour-Over Will indicate that Victoria
nominated Baymond as her choice of personal representative, or, Paul and
Lance, jointly, or the survivor of them if Raymond is “unwilling or unable to
act.™ [R.137; Article Three].

The terms of the Pour-Over Will also direct that the Personal
Representative transfer all of Victoria’s estate to the Trustee of her Trust to

be added to the property of that Trust. [R.136; Section 2.01].

16



Connor asked the Circuit Court to make a finding that Raymond’s
“Report™ on March 13, 2025, lacked candor; a finding that Raymond was
not diligent in reporting the existence of the Will copy to the Court (which,
was one of the primary purposes of his appointment); and a finding that the
absence of an original instrument is not fatal to the potential pursuit of
probating that Will (citing to SDCL 29A-3-402(d), which permits probating
a copy if the Court is “reasonably satisfied that the will was not revoked.”).
[R.432-433].

Connor also asked the Circuit Court to [ind that a purported
revocation would be at odds with her lawsuit, which up until her death
sought to protect the Trust mto which her Will poured over. [R.433]. And,
Connor asked for a finding that “Raymond’s lack of candor as to the
existence of a copy of Victoria’s Will is further evidence of an inherent
conflict of interest.”™ [R.433].

The Circuit Court refused those requested findings.

12 The Circult Tourt antered & finding that Raymond found ™an

tngigned Will...but hot an executed Will.™ [R.373, Finding T 10]
lemphasziszs added). The only copy of victoria's will 1n the Record
i= aigned, sxscuted, witnesassd, and notarized. [R.140-11].
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Search for Assets

Raymond’s Report claimed he was unable to locate any assets. In
particular he says he has “not identified any assets in the name of the
decedent.” [Ses, R.99; Report, q 6].

Connor pointed out that Raymond’s “search™ for assets would be
impaired by an inherent conflict of interest. Connor also provided an
extensive listing of potential assets and claims. [See, R.126-128; Objection,
filed 3/27 /2025, 99 28(a) to () and 29(a) to (c}}].

Connor requested a finding that Victoria’s Estate plausibly contains
assets, including, at a minimum, her interest (and now her Estate’s interest)
in resolving claims related to the Trust; the claims for damages identified in
Victoria’s Complaint; and the relief that Paul’s Complaint had theorized
may be available to her Estate (which may include tort damages; punitive
damages; conversion claims; and attorney’s fees), [R.433-434],

The Circuit Court refused those findings.
Fail FNoti

When Paul O'Farrell filed his initial pleadings in this probate matter in

September 2022, he did not specifically raise the issue of lack of notice, nor

did he raise the issue of a failure to conduct a hearing.
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Paul did, however, raise substantive objections regarding Raymond's
appointment: Raymond’s inherent conflict of interest,"” and, Raymond’s
lack of candor in failing to disclose the conflict. ™ The Circuit Court found
that Raymond’s appointment was defective, but that Paul “waived the

defect in notice by not objecting to notice for several months...." [R.372].

Throughout these various O’ Farrell proceedings, it has been generally
accepted that Raymond and Victoria established a complex trust in 2011, into
which they deposited substantial farming assets. This was understood to
include the deposit of all of Raymond and Victoria’s shares of VOR, Inc.,
into that Trust.

In March 2025, in response to the renewed petition for his removal,
Raymond advanced a new theory: he now claims that it is legally impossible

for him to have ever had a conflict of interest vis-a-viz Victoria's Estate or

B [ &See, R.13; Petition for Removal, 3/Z9/2022, 19 11-19].

W [@ee, E.1%: Motion to Determine Fotentlal Confliet,

A/ 27/ 2022) . Paul brought this moticon in response to a Notice
of Appearance by ocounsel for: RBaymond. Until this MNeotice of
Pppcaranos,. o abttorney’s name appears ob any of the filings

for Raymoand. As Paul polinkbed out, ssrcwing == Raymond’ s
counsal regarding Special Administrabtor mattercs would placse
Baymocnd’ 83 new attocrney in the positien of Yadvis=ding [Raymornd]
whetbhear of pot he should proceed in litlgatlion ajalnst
himmelf personally as the Defendant..”™ JId.
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her lawsuit because he claims he never carried out the transfer of VOR's
shares into the Trust.

Instead, Raymond claims he has consistently owned the shares at all
points in time since 2008. This was apparently premised “[u]pon a review
of...the tax returns [ie., the K-1 forms from 2008 to 2021]...Raymond A.
O’Farrell was the owner of 100% of the shares of VOR, Inc.” [See, R.146;
Second Supplemental Report of Special Administrator, § 5 (filed
4/1/2025)].

This was not Raymond's position in 2022, In his “Resistance to
Petition for Removal of Special Administrator,” filed on 10/11/2022,
Raymond states that: “The shares of FOR, Inc., were not owned individually,
but were owned 100% by the Trust.” [R.39; Resistance, § 2] (emphasis added).

Raymond’s 2022 admission that the VOR shares were owned by the
Trust is also in line with the various parties’ apparent understanding of the
related cases on appeal. See, e.g, Est. of O Farrvell v. Grand Valley Hutterian
Brethren, Inc., 2024 5.D. 81,9 3 (“In 2011, Raymond and Victoria created
the Trust and ‘deposited all (or most) of their assets’ into the Trust,

including their shares of VOR.").
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At the Circuit Court level in 2023, Raymond introduced documentary
evidence in the civil file demonstrating that the VOR shares had been
deposited into the Trust.

At the May 2025 hearing, in support of his new “tax filings” theory,
Raymond’s counsel introduced a series of K-1 schedules from prior tax years
{2008 to 2020). They were received as Exhibits 1 through 13. [R.244-371].
On the 2008 form, Box F states, “Shareholder’s percentage of stock
ownership for tax year...100.00000%. 7 [R.251].

This manner of reporting persisted from 2008 to 2020. (By its terms,
the Trust was formed in 2011, and was restated in 2017, which overlaps with
these years.)

Raymond and Victoria®s trust document was also admitted at the

hearing as Exhibit A. [R.154-244], Within Section 1.05, the Trustors had

5 Within Raymond/VoR'=s inltial filings in civil =suit 25CIV23-15,
Baytoend/VOR atbached a documant entitled “Azsignment Separate
from Certificate,™ which atates that on Januacy 14, 2011,
"Raymond O Farrell and Vieteria OfFarrell._as=ign to [themsslyves
as] Trustessin toust, undsc the Baymond and Victoria OFf Farrell
Living Trust.all pight, title and interest in th=s stock of VOR,
Ins.[and] #ll the powers, dukbiss, and status of a sharsholder in
the corporation are hersby transferrad to the above=li=sted trust
entity. ™ Sea, ZBCIVZA=000015; Exbiblt J to "Answer™, filed

4/ 5/ 2023 {which for refersnce was attached te the Ohjection filed

in this matbter on SF21,82025) . [R.A4A17].
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agreed that the tax reporting for the Trust could be accomplished by listing
efther of Raymond’s or Victoria's Social Security numbers. In pertinent part,
it states that *'[d]uring any period that the trust is a Grantor Trust, rhe
Taxpayer Identification Number of the Trust will be either of our Social Security
numbers, in accordance with Treasury Regulation Section 301.6109-1{a)(2). ™
[R.158; Exhibit A, p. 1-5]. Or, in other words, the Trust intended that
reporting on IRS documents could be made regarding Trust property, but
uging either Raymond or Victoria’s Social Security numbers, '

In briefing for this hearing, Connor provided the Court with citations
and quotations from the pertinent Treasury regulations. [R.123] (quoting 26
C.F.R. §301.6109-1{a}(2}; 26 C.F.R. § 1.671-4(b)(Z}(i)(A}).

In short, Section 1.05 of the Trust and federal regulations appear to
intend the use of Raymond’s Social Security number to report the Trust’s
ownership of VOR. Or, in other words, the mere use of Raymond’s Social

Security number on VOR's K-1 filings could not resolve the question of

ownership,

A simdlar statement iz found 16 the Certification of Trust that
the BEatate filed in the ociwill casse on Aeril 5, 2023: YThe tax
ldentification number of the Trust 1& the Soclal Securlty number
2f either Raymond.o 1 2O RGATSE]



Raymond did not testify. The only other evidence considered by the
Court was Raymeond’s accountant, Gene Kiefer,

Mr. Kiefer was equivocal. After reading aloud from the tax forms as to
the “100%" ownership percentages, he conceded that he “had no idea™
whether or not the VOR shares were ever placed in Trust. HT 25.7,

Mr. Kiefer also conceded that “if the trust had a provision saying
[Raymond and Victoria] could use their own social security numbers to
report™ its ownership of VOR shares for tax purposes, [ guess they could
have.” HT 25:15-17.

Mr. Kiefer also conceded that he had no testimony to offer as to
whether the Trust was revocable or irrevocable or both. HT 26:8-11.

Mr. Kiefer was then shown a copy of the Trust (Exhibit A) and asked
to review page 11, which contains Section 1.05, After reviewing this
provision, Mr. Kiefer commented, *Yeah, now [ understand what it’s
saying,” and Mr. Kieter agreed that it was “correct™ that *the trust would
allow one of them [Victoria or Raymond] to report [the Trust’s shares of
stock in VOR] under their Social Security number rather than both of

them...even though it’s trust property.” HT 27:3-14.
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And, Mr. Kiefer conceded that as it pertains to the K-1 forms for VOR
that he helped prepare, that Mr. Kiefer in fact had “no idea” whether
Raymond owned the shares personally or whether Victoria and Raymond
were reporting the Trust’s shares solely under Raymond’s Social Security
number pursuant to Section 1.05 of the Trust. HT 27:15-17.

Finally, Mr. Kiefer conceded that Raymond and Victoria could have
contributed the shares of VOR into their Trust “without incurring...a
taxable event,” HT 28:2-5,

Yet from all of this, the Court found that “all tax returns [from| 2008
through 2020 identify Raymond O’Farrell as the owner of 100% of the shares
of VOR, Inc,” and concluded that “100% of the shares of VOR, Inc., were
owned by Raymond O'Farrell at all times relevant to the Special
Administration [and] there are no assets to administer,” [R.372-373].

Based upon this conclusion, the Court then accepted Raymond’s
argument that he could not have a conflict of interest, since he had always
owned VOR.

Conflict of I
Connor requested findings and conclusions as to Raymond’s inherent

conflict of interest. Connor asked the Court to find that this conflict of
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interest existed from the inception of his appointment, and, that the conflict
was not fully disclosed to Judge Elshere when she issued the Order of
appointment, and that it impaired his ongoing ability to pursue claims on
behalf of the Estate. [R.448; R.454]. Connor also asked for the Court to
conclude that Raymond’s tenure was void from the outset. [R.448], and that

he should be replaced with Lance. [R.452].

The Circuit Court refused those findings and conclusions.

Raymond’s March 2025 Report was submitted after the Petition for
Removal was filed, and, after the Renewed Petition for Removal was filed.
Specifically, the Renewed Petition was filed on March 6, 2025, [R.85-98].
Raymond’s “Report™ was filed a week later, on March 13, 2025. [R.99-101].

Citing to SDCL 29A-3-618 and 5DCL 29A-3-611, Connor asked the
Court to reject the Report as a4 procedural matter, because a Special
Administrator is precluded from taking further substantive action after a
removal petition has been filed. [R.453].

The Circuit Court also refused that finding,



The Circuit Cosrt’s Order

The Circuit Court concluded that notice of Raymond’s appointment
“was defective,” but found that Paul waived any defect in notice by not
raising it at his first opportunity. [R.372, 373; Findings 2-3; Conclusion 3]

The Circuit Court found that Victoria died intestate because “no Will
was found” during a search of her home. [R.373; Findings 8; Conclusion 4].

It also found thar Raymond was the 100% owner of VOR s stock ar all
times from 2008 to the present *as shown by the corporate tax returns™;
that such shares were not deposited into the Trust; it concluded that there
was therefore no conflict of interest; it concluded that the VOR stock was
the only potential asset, and, that Victoria died with no other assets or
claims. [R.372-374; Findings 4-7; Conclusion 5-6],

And, thus, the Circuit Court “approved” Raymond’s reports;
discharged him as Special Administrator; [R.374; Conclusions 7-9]; and it
“grant[ed] the petition to close the probate file.” [R.408; HT 33:12-13].

From these findings and conclusions, Connor appeals and assigns five

Erronrs,
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LEGAL ISSUES
L.

The Probate Code contains mandatory notice provisions, as
well as a separate proof-of-notice provision. See SDCL 294-1-
401(a) and (c). Interested parties are afforded 14 days’ notice
of formal proceedings. In proceedings to appoint a Special
Administrator, the Probate Code contains an exception to the
notice requirements in certain situations when “an emergency
exists,” but, the Probate Code still requires a hearing to be
conducted. See SDCL 20A-3-614(2).

Here, the Record contains no proof of notice, and it is
undisputed that a hearing did not take place and that no notice
was given.

Is the Circuit Court’s appointment of Raymond procedurally
veid? Yes, the appointment is procedurally void.

Ruling Below: The Circuit Court held that Paul waived any
defect in notice by failing to raise it promptly. The Circuit
Court did not address the question as to the defect of a failure of
a hearing.

Authority:

o SDCL 29A-1-401(a) (14-day notice)

o SDCL 29A-1-401(c) (proof of notice)

o SDCL 29A-3-614(2) (formal proceeding for
appointment of special administrator)

o Matter of Est. of Petrik, 2021 5.D. 49
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Special Administrators are “qualified” fiduciaries who may be
appointed in lieu of Personal Administrators “when necessary to
preserve the estate,” or, “where a general personal representative
cannot or should not act.”™ SDCL 29A-3-614(2). An individual is not
legally competent to serve as an executor/fiduciary of an Estate where
his duties would involve prosecuting a suit which he would, at the
same time, defend as an individual. More generally, ::c-]luswe lawsuits
are not pe t'mil'tl:d under the Rules of Civil Procedure, nor under the
Rules of Professional Conduct.

Is the Circuit Court’s appointment of Raymond as Special
Administrator substantively void? Yes, the order appointing
Raymond was substantively and legally void.

Ruling Below: The Circuit Court appointed Raymond as Special
Administrator upon misleading facts, concealing Raymond’s
involvement in the litigation. Subsequently, at the hearing, the Circuit
Court did not make any ruling as to the substantive invalidity of the
appointment.

Authority:

o SDCL 209A-3-614

e SDCL15-6-17(a)

» Hampshire v. Powell, 626 N.W.2d 620 (Neb. 2001)

o Matter of Est. of Jones, 2022 5.D. 9

o  Matter of Est. of Cutler, 368 N.W.2d 724 (Towa Cr.
App. 1985)
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3.

Special Administrators cannot continue to serve as fiduciaries
when their tenure is colored by actual or apparent conflicts of
interest. Nor can Special Administrators continue to serve when
their tenure is marked by a lack of candor. Removal is also
warranted when the petition for appointment is marked by
dishonesty.

Did the Civcuit Court err by refusing to remove Raymeond as
Special Administrator? Yes, the Court erred.

Ruling Below: The Circuit Court accepted Raymond’s reports
without question, it found no conflict of interest or lack of
suitability, and it refused to remove him.

Authority:

« SDCL 29A-3-611
o SDCL 29A-3-618
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Special Administrators and Personal Representatives are statutorily
precluded from taking further action after a petition for removal has
been filed, except for acts to “account™ and *preserve™ the Estate,
Here, a Petition for removal was filed in September 2022, and a
Renewed Petition was filed on March 6, 2025, Thereafter, Raymond
continued to attempt to carry out substantive efforts, including
submitting “ Reports” and seeking to close the Estate.

Dvid Raymond exceed his authovity by submitting “Reports ™ and
seeking to close the Extate after veceiving a petition for removal? Yes,
Raymond exceeded his authority,

Ruling Below: The Circuit Court permitted Raymond's reports and
substantive actions in spite of the petition for removal.

Authority:

 SDCL 29A-3-611
s« SDCL 29A-3-618
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5.

Federal regulations permit certain trusts to report their tax filings
using the Social Security number of a Trustor, even though the owner
of the assets is the Trust itself. Raymond and Victoria’s Trust
contained a provision permitting such reporting, and, it made
reference to the Treasury Regulation allowing such reporting. Their
company’s tax filings list Raymond as the owner. Do the tax filings of
VOR, Inc., prove Raymond's ownership?

Dvid the Civenit Court err by concluding that F'OR *s tax filings
proved Raymond onwned VOR, rather than the Trust? Yes, the
Circuit Court erred.

Ruling Below: The Circuit Court found that Raymond was the owner
of 100% of the stock at all times pertinent, based upon an erroneous
review of VOR s tax filings.

Authorety:
e 26C.F.R. §30L6100-1(2)(2);
o 26 C.F.R. §1.671-4(b)(2)(i)(A);
{both of which permit a trust to continue filing
under the social security numbers of the grantors)
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STANDARD OF REVIEW
Several standards of review apply to the issues in this appeal.

o Denovo. D¢ novo review applies to the construction and application of
statutes, rules of procedure, the Probate Code, and statutory notice
requirements, Discover Bank v, Stanley, 2008 5.D. 111, §15; fn re Est. of
Flaws, 2016 5.D. 61, § 12; Matter of Est. of Petrik, 2021 5.1, 49, q 16;
Abata v. Pennington Co. Bd, of Cemmrs, 2019 5.D. 39, § 9.

o Abuse of Discretion. A circuit court's appointment or removal of a
gpecial administrator (or personal representative) is reviewed for an abuse
af discretion. Matter of Est. of Jones, 2022 85.D. 9,9 33, An abuse of
discretion refers to *a discretion exercised to an end or purpose not
justified by, and clearly against reason and evidence.” Matter of Shirley
A. Hickey Living Tr., 2022 5.D. 53, 14 (quotations and citations
omitted). *[A]n error of law is never within the range of permissible
choices and necessarily constitutes an abuse of discretion.” Olson v,
Huron Reg'i Med. Ctr., Inc., 20255.D. 34,9 18,

s ‘Clear errov’ as te factual findings. In general, clearly ervoneous review
applies to the Circuit Court’s factual findings. A Circuit Court commits

clear error when its “findings...are contrary to a clear preponderance of
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the evidence and, *on the entire evidence we are left with a definite and
firm conviction that a mistake has been committed.” Marter of Est. of
Simon, 2024 5.D. 47, 9 20, Itis clearly erroneous to make determinations
and findings with inadequate evidence, or, when evidence on the record is
missing. Matter of Guardianship of Nelson, 2017 5., 68, 9 17

e ‘Denovae’ as to certain mixed guestions of law and fact. But, in some
instances, a mixed question * requires us to consider legal concepts in the
mix of fact and law and to exercise judgment about the values that
animate legal principles....[For those questions], the concerns of judicial
administration will favor the appellate court, and the question should be
classified as one of law and reviewed de movo.” Matter of Est. of Simon,
2024 5.D. 47, 9 17 (quoting Stockwell v. Stockmell, 2010 5.D. 79, q 16, 790
MN.W.2d 52, 59 (quoting Darling v. West River Masonry, Inc., 2010 5.D. 4,

910, 777 N.W.2d 363, 366) (cleaned up)).

ARGUMENT

1. Raymond’s appointment as Special Administrator is
procedurally invalid because of a failure of notice and a hearing

Raymond’s appointment as special administrator invelves the
application of SDCL 29A-3-614 (requiring a hearing), as well as the notice
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provisions of the Probate Code. See, generally, Matter of Est. of Petrik, 2021
S.D. 49, q 22 (discussing and quoting 14-day notice provisions).

In this case, the lawyers representing Raymond convinced the Circuit
Court to appoint him as Special Administrator without a hearing, without
prior notice to anyone, without an express finding of emergency, and without
notice to anyone following the appointment. Any of these defects render the
appointment procedurally void.

(a) The Ovder is void for failure of notice

On July 18, 2022, the Circuit Court signed and filed an Order
appointing Raymond as Special Administrator for his wife’s Estate. [R.5].
This Order was entered seven days after her death, and, on the same day that
the Petition was filed. This does not comply with the Probate Code’s notice
provisions.

‘Formal proceedings’ refer to *proceedings conducted before a judge
with notice to interested persons.’ SDCL 29A-1-201(18) (emphasis added);

* Applying these uncomplicated statutory definitions,” the Circuit
Court's appointment of the Special Administrator was a formal proceeding
subject to the notice and hearing requirements. See id. at § 23, “The court

may hear and determine formal proceedings...after notice in conformity with
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§ 29A-1-401...." S5DCL 29A-3-105, This includes 14-days advance notice of
a hearing and the relief sought. Jd. This statute contains a separate
requirement that the Petitioner file proof of compliance with this notice
requirement. Seg SDCL 29A-1-401(c) (* proof of the giving of notice shall be
made on or before the hearing and filed in the proceeding™).

Here, in contrast to those mandates, no notice was given; no proof of
notice was filed; and, it would have been mathematically impossible for such
notice to have been given.

The Circuit Court acknowledged that notice was defective.

(B) The Order is void for the failure to conduct a hearing

Furthermore, even if an emergency existed, the Circuit Court cannot
conduct such proceedings without a hearing, The black and white text of
SDCL 29A-3-614(2) provides that when a special administrator is appointed
in formal proceedings, it must be done “after notice and hearing...."”
(emphasis added). The emergency clause dispenses only with the natice
requirement, but st the hearing requirement.

In this case, there is no indication that a hearing took place. So, not

only was there a failure to notify anyone of the Petition, and, a failure to issue
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notice of a hearing, but Raymond’s attorneys failed to even seek a hearing
upon that Petition. Thus, the Order is void because no hearing took place.

A hearing on a probate matter is not an idle exercise, as this case
demonstrates. At a hearing, the Circuit Court would have been handed a
copy of Victoria’s Complaint, rather than simply the numerical file number.
A hearing in this case would have given the Circuit Court the opportunity to
ask questions of counsel, and the Court would very likely have recognized
that Raymond was not entitled to the relief he was requesting. The Circuit
Court would have immediately recognized that Raymond was, in actuality,
seeking to become the Plaintiff in a lawsuit against himself. The Circuit
Court would have refused the maneuver,

(c) Paul did not waive defects as to notice or as to the lack of a
hearing

A proper hearing is an essential element of a probate proceeding.
Matrer of Estare of Petrik, 2021 5.D. 49, 99 24, 31 (*absence of...a hearing” ).
The remedy for a faillure of notice, or, for a failure to conduct a hearing i1s to
“vacate the court’s order...and remand the case for further proceedings.”

1d. at g 31.
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The Circuit Court found that Paul “waived™ any objection to the
notice issue by failing to raise it at his earliest opportunity. The Circuit
Court did ot make any express ruling as to the failure-of-hearing defect,

Although Paul did not expressly raise those issues, under these
circumstances it cannot be said that Paul engaged in the same type of “actual
participation in legal proceedings™ that the litigants did in Matter of Estate of
Jones, 2022 5.D.9, 7 17. Paul did promptly raise the objection to Raymond’s
uppointment, and pointed out that Raymond’s role as Special Administrator
was farcical, whereby he would be both plaintiff and defendant.

The appointment of Raymond was achieved as a direct result of
Raymond’s successful avoidance of a hearing, and his failure to give notice.
If a hearing had taken place, Judge Elshere would have immediately realized
that the “emergency™ claimed by Raymond was preposterous, in that
Eaymond impermissibly sought to immediately take control of her lawsuit
against him. Likewise, if notice had been issued, the adversary parties would
have promptly pointed this out prior to his appointment.

The rule is that “ generally, questions over notice must be raised at the
first reasonable opportunity.” Here, Connor and Lance ask this Court to find

that they (and Paul} raised the issue at a reasonable time. And, they also ask
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the Court to find that they also properly and timely raised the defect of a
failure to conduct a hearing. Any other result would encourage the type of
mischief that was accomplished here, They ask that the July 18, 2022, Order

be vacated because it is procedurally void.

2. The order of appointment is also substantively invalid because
of Raymond's inherent conflict of interest; it was void from the
outset.

The use of a special administrator is limited to circumstances where
“appointment is necessary to preserve the estate or to secure its proper
acdministration including its administration in circumstances where a general
personal representative cannot or should not act.”™ SDCL 29A-3-614(2). If
the person seeking to be named as special administrator is not named
personal representative in the will, they must be a * qualified person.”

SDCL 29A-3-615(b). An individual is not “qualified to serve” if they are
“unsuitable.” C.f, SDCL 29A-3-303 (addressing personal representative
qualifications). See alss, SDCL 29A-3-611(b)(3) (disqualifying conditions for
special administrator include being “incapable of discharging the duties of
office” or, “intentionally misrepresent[ing] material facts in the proceedings

leading to appointment ™).
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“No one can serve as a special administratrix whom the trial court
finds unsuitable. A person may be deemed unsuitable by reason of an interest
in pending litigation, or bias or prejudice..... The circuit court must have
confidence that the person will demonstrate the utmost loyalty, impartiality,
and integrity, and that the person does not have an interest in pending
litigation, or bias or prejudice, such that the appointment would be adverse
to the interest of those to be served by the appointment.” Marrer of Est. of
Jones, 2022 S.1. 9, 9 33 (quoting [n re Est. of Hutman, 705 N.E.2d 1060,
1064-65 (Ind.Ct. App. 1999)).

An appointment of a special administrator is reserved for
“circumstances where a general personal representative cannot and should
not act.” Here, in contrast, Raymond sought appointment under
circumstances where he, himself, “cannot and should not act,” In particular,
he sought this office so that he could assume the mantle as plaintiffin a
lawsuit pending against him. This is legally impermissible. Tt made his
appointment void from the start.

One of the basic, structural requirements of a lawsuit is that there are
lawyers zealously advocating beth sides of the case, This Court has described

it as “the institutional interest in vigorous development of each client’s
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position when the clients are aligned directly against each other in the same
litigation...." H¥leox v. Fermeulen, 2010 S.D. 29, § 35, 781 N.W.2d 464, 474
(citing SDCL 16-18 App., Rules of Prof. Conduct, Rule 1.7, cmt 17)
(Meierhenry, J., and Gilbertson, C.J., concurring specially). And, see,
Southard v. Hansen, 342 N.W.2d 231, 233 (5.D. 1984) (citing Definz v. Prouty,
321 N.W.2d 534 (S.D. 1982) (likening collusion between plaintiff and
defendant as “opposing parties breathing together to the detriment of
another party,™) C.f, SDCL 15-6-17(a) (real party in interest statute),

More particularly for probute proceedings, courts “recognize the rule
that a person...is not ‘legally competent’ to act in that capacity [as
executor |, where his duties would require him to prosecute on behalf of
adversary litigants, a suit which he would at the same time defend az an
individual.” Hampshire v. Powell, 626 N.W.2d 620, 626 (Neb.App. 2001}
(citing fn re Moss Est., 157 N.W.2d 883, 886 (Neb. 1968) (in turn, quoting /n
re Estate of Blochowitz, 245 N.W. 440 (Neb, 1932)).

The rule in Nebraska is that “where there exists at the time of the
hearing on appointment of executor, a conflict of interest of a nature
sufficiently adverse or antagonistic that the exercise of proper judicial

discretion would require the immediate removal of an executor if he were
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appointed, the named executor is not legally competent under [the Nebraska
Probate Code]" and should not be appointed.” Jr re Moss Est., 157 N.W.2d
at 887.

Courts in lowa and Wisconsin have similarly held that an executor’s
appointment is impermissible when it would place the executor at odds with
himself within pending litigation. “His plain duty would be to conserve the
estate. His personal interest would demand that the claim of the estate
against himself be defeated. Under such conditions he could not faithfully
serve two masters. There would undoubtedly exist such a conflict of interest
and such hostility as would interfere with the proper administration of the
estate,” Matter of Est. of Cutler, 368 N.W.2d 724, 727 (Towa Ct, App. 1985)

(quoting In re Zartner's Will, 198 N.W. 363, 367 (Wis. 1924)).

17 The Court refsrred to secticen 30-302, R.R.E5.1943, which

provided that when “the caurt; In the axerclse of a saund
judicial discreticn, determines that such applicant for
gppolnbment 1s ‘incapable or unsultable to diadharges the truat,”
auch appointment should not be made™. In e Hasffele's Est., 145
Nek. SDd, 813, 18 N.W.2d 228, 231 {(1245) [gquoting and applying
=seckion 30-30Z).

That Hebraska statute ig substantially the same oz BDCL Z9h=3=
FDA(E) [2), which states thats “NWe porson 1z gqualified Lo sgrve as
a personsal repra=sentative who i=ja)l person whom the courct
unsuitsble in formal procesdings") lemphasis added); and D
292-3-511{b) {3} [disgqualifying oonditions for specisl
pdrinistrator include belng "“incapabls of discharging the dutlses

of offica™]

inds
L

7
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The same conclusion was reached by an Ohio court of appeals,
Although the executrix * has every right to assert her personal claims...the
fiduciary obligations as executrix impose upon her...a confidential
relationship....Such a fiduciary must be capable of reasonable
impartiality...and of reasonable zeal to further the interest of the estate as
against any particular claimant.” I re Young's Est., 212 N.E.2d 612, 617
(Ohio Ct. App. 1964). In that case, her personal interests and claim were
“antagonistic not only to the estate as such but...directly adverse to legatees
and beneficiaries,” and thus she was “not in a position to reasonably fulfill
those obligations and is not a suitable person to act in a fiduciary capacity.”
Id

It is not a defense that the executor’s appointment was unchallenged
at that time. *We perceive no good reason to permit an executor to anchor
himself in office by merely floating by any meaningful examination of his
suitability at the time of appointment. To do so is to put an unintended
premium on the initial appointment of an executor, which is often done
perfunctorily and expeditiously.” Marrer of Est, of Cutler, 368 N.W.2d at 727,

See, also, Mass, 157 N.W.2d at 887 (noting “the absurdity that a court might
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be required to appoint an executor who should be immediately removed.
Such an approach glorifies form at the expense of substance.™ )1

The Nebraska approach treats the question of disqualification as one
of judicial discretion, but, with the recognition that some conflicts of interest
will be so “serious, adverse, or antagonistic to prevent appointment...." [n
re Moss" Est., 157 N.W.2d at 887 (Neb. 1968) (citing ANNOTATION 18
ALL.R.2d 633, * Adverse interest or position as disqualificarion for appeintment as
personal representative.”).

This is a fact-intensive inquiry. *“The problem of whether a personal
interest is of a nature sufficiently adverse or antagonistic to be deemed a
disqualification can only be answered with reference to the nature or extent
of such interest, the relationship of the parties, or other circumstances
imvolved in the particular situation. The necessity for an accounting, the fact
that an interest is disputed or contested, or in litigation, have all been
considered as important elements in making such a determination.” Jn re
Mass Est., 157 N.W.2d at 887,

However, as a universal rule, Courts have held that an individual is per
se disqualified from serving as an executor when the appointment would

place her in a position opposite herself in an Estate lawsuit, E.g, Hampshire
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v, Powell, 626 N.W.2d 620, 626 (Neb App. 2001) (prosecuting and defending
same lawsuit disqualifies personal representative from office); fn re Estate of
Mills, 29 Pac. 443, 444 (Or, 1892) (administrator incapable of serving while
holding real estate claim adverse to estate); Putmey v. Flercher, 19 N.E. 370,
370-371 (Mass. 1889) (executor unsuitable because Estate held claim against
him for fraudulent conveyance); Corey v. Corey, 139 N.W. 509, 511 (Minn,
1913) (estate representative “unsuitable plaintift to prosecute an
uction...against himself™ regarding validity of prior transactions); frre
Zartner's Will, 198 N.W. 363, 367 (Wis. 1924) (not possible for administrator
to serve two masters by bringing claim against himself).

In short, Victoria’s Estate, her heirs, and all of the other interested
parties “are entitled to have their interests in the estate proceedings
represented by someone independent of the conflicts of interest apparent
here.” Matter of Est. of Cutler, 368 N.W.2d 724, 729 (Towa Ct. App. 1985).

In that case, as with all of the other cases cited, the remedy s to “remand for
the trial court's appointment of a new executor.” fd,

Although a Circuit Court’s discretion is broad, there are no
circumstances under which it could appoint Raymond as special

administrator, thereby installing him as caretaker of the lawsuit pending
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against him personally. The Petition sought relief that was void, invalid, and
illegal from the start.

3. The Circunit Court erred by failing to remove Raymond from
his role as special administrator

If this Court does not find Raymond's appointment to be void based
on the first two arguments (either procedurally or substantively) then, in the
alternative, we seek Raymond’s removal,

Removal of a special administrator is warranted for “cause.”
“Cause for removal exists when:

(1) Removalis in the best interests of the estate;

(2) The personal representative or the person requesting the
representative’s appointment intentionally misrepresented
material facts in the proceedings leading to appointment; or

{3} The personal representative has disregarded an order of court,
has become incapable of discharging the duties of office, has
mismanaged the estate, or has failed to perform any duty
pertaining to the office™

SDCL 29A-3-611(b). All three are present here, but the Circuit Court

refused to remove Raymond,



The most egregious is that Raymond’s petition for appointment
misrepresented the nature of the " emergency” by omitting mention that it
the litigation was pending against him, and that he sought appointment in
order to control it. He misrepresented facts leading to his appointment.

Also egregious is that Raymond concealed that he had found a copy of
Victoria's Will. It was only after being pressed on this issue that he admitted
to finding the copy of her 2017 Will. He mismanaged the duties of his office.

And, Raymond s legal and financial posture is at odds with Victoria's
best interests. They were in litigation against each other at her death. Their
financial and legal situations have not come closer together after her death.
Raymond is unsuitable for this role. The Circuit Court abused its discretion
by failing to remove him.

4. The Circuit Court erred by considering Raymond’s “reports™
and petition

By statute, a special administrator is forbidden from any further
substantive conduct after the filing of a petition for removal, SDCL 29A-3-
611. But after receiving notice of the petition for removal, Raymond filed a
series of reports and a petition to close the estate,

Raymond was not permitted to submit these reports, file a petition, or

engage in any other such activity. The Court should have refused the
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reports, and thus should have procedurally refused his petition to close the

Estate.

5. The Circuit Court erred by accepting Raymond’s defense that
he was the 100% owner of VOR, Inc., and thus immune from a
conflict of interest.

Raymond’s new defense about his conflict of interest is that the Trust
never owned the shares of VOR, and, instead, that he owned them. From
this, Raymond alleged that Victoria’s Estate had no assets, on his putative
assertion that the Trust was unfunded.

As an affirmative defense, Raymond bears the burden of proving this,
Clarkson & Co. v. Cont'l Res., Inc., 2011 5.D. 72, 9 12; SDCL 15-6-8(c) (“a
party shall set forth affirmatively...any other matter constituting an
avoidance or affirmative defense™). The Circuit Court found that Raymond
had carried his burden, and at the end of the hearing stated that it “is
undisputed, in that Mr. O’Farrell owned 100 percent of the shares, which
appears to be the only asset [of the Estate].” HT 33:4-6. This was error.

The Circuit Court’s “findings...are contrary to a clear preponderance
of the evidence™ and, “on the entire evidence we are left with a definite and
firm conviction that a mistake has been committed.” Marter of Est. of Siman,
2024 S.D. 47, § 20.

47



The Circuit Court's mistake can be demonstrated in five ways: (i) the
documentary exhibits do not prove Raymond was the 100% owner of VOR;
(i1} the testimony did not prove Raymond was the 100% owner of VOR,; (iii)
Raymond previously admitted in this same probate proceeding that he had
conveyed the shares into the Trust; (iv) Raymond had previously filed
documents with the Circuit Court showing that he had conveyed his shares
into the Trust; and (v} Raymond’s defense is foreclosed by the admissions
made on appeal by VOR, the Estate, and the Trust.

(i) The documents do not prove Raymond”s ownership

At the hearing, Raymond introduced a series of 13 tax filings which
listed Raymond as the “100%" owner of VOR, Inc. But based upon other,
undisputed evidence, those filings are not conclusive proof that Raymond
actually owned the VOR stock personally,

The tax filings that VOR filed are consistent with the Trust’s
ownership of the shares, and its reliance upon those regulations and Section

1.05 of the Trust.
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The trust document™ and IRC regulations" provide for filing such tax
documents using the Social Security number of one of the grantors, in spite
of the Trust’s ownership of VOR. The filings do not prove Raymond’s
affirmative defense that he owned all the VOR shares, and they do not prove
that he never deposited them in the Trust. The tax reporting would not
indicate thiz either way.

(ii)  The testimony does wot prove Raymond’s ownership

Raymond did not testify at the hearing. Instead, the only witness was
his longtime CPA, Gene Kiefer. Mr. Kiefer’s testimony was described in
more detail above. He was equivocal and conceded all of the key issues. In
SUmmary:

o Mr. Kiefer conceded that he *had no idea” whether or not the
VOR shares were placed in Trust. HT 25:7,

o After reviewing Section 1,05 of the Trust, Mr. Kiefer agreed
that *“the trust would allow one of them [Victoria or Raymond]
to report [the Trust’s shares of stock in VOR] under their

¥ Ze=, Living Trust, Sectiom 1.085 [R.157]. &ea, alsg,
Cectification of Trust for the Raymond and Victoria Of Farrc=l1
Living Trust, dated January 14, 2011 (dated 3,25/2017 (staking
"The tax identificaticon numbsr of the trust is the Social
Securlty Mumber of aither Raymond A. O Farrell or VWictor

Df Faresll. ") [R.4158].

13 25 CFR 301.6L08-1{a](2]; 26 C.F.R. § 1.671-44{b){2] (1] [A) {both

of which permit a Epust to continue £iling undepr the ascoilal

security numbers of the grantors)
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Social Security number rather than both of them...even though
it's trust property.” HT 27:3-14,

»  Mr. Kiefer had “noidea” whether Raymond owned the shares
personally or whether Victoria and Raymond were reporting the
Trust's shares solely under Raymond’s Social Security number
pursuant to Section 1.05 of the Trust, HT 27:15-17.

Mr. Kiefer’s testimony is insufficient to prove that Raymond
continued to own all of VOR’s stock from 2008 to the present. It is
isufficient to prove that Raymond never deposited those shares into Trust.
Instead, Mr. Kiefer conceded that the K-1 filings were not probative on this
point, and that he simply did not know.

Beyond his discussion of the K-1 filings, Mr. Kiefer's only other
testimony was that either he or Raymond had concerns about transferring
the shares of VOR into Victoria’s name because of potential tax
consequences. HT 23:7-19.

But as to this point, Mr. Kiefer conceded that Raymond and Victoria
could have contributed the shares of VOR into their Trust “without
incurring...a taxable event.” HT 28:2-5. And, in spite of any misgivings
about tax consequences, Mr. Kiefer was unable to provide any testimony

confirming that such a transfer to Victoria did not occur, Further, he also
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could not provide testimony either way on the question of whether Raymond
transferred VOR stock into the Trust. He simply did not know.

Mr. Kiefer’s testimony was insufficient to prove Raymond's
ownership.™

(ifi) Raymond admitted in his probate pleadings that he did not own
the VOR shares

Raymond claimed in his probate pleadings that the shares of VOR
were owned by the Trust. This is binding upon Raymond, and forecloses his

new-found theory to the contrary,

. The Circuit CTourk’s holding is clearly srroneous in light of
the te=ztimony. But this toplic a2lse appesrs bto b= 3 mixed
guesticn of fact and law thakt fits withio the cealmof de mowo
reviaw. E.g., Matter of Est. of Simon, 2024 5.0. 47, 1 17. Ths
concept of Eax ceporting for-a Trust “requires: us to conaldsr
l=gml concepts in the mix of faoct and law and to exsecciss
Jucgment about the valuss that animate legal principl=ss." Tds

Hers, the ingquircy requires the application of basic, legal logic:
oan we fake Ttax forms abr Tace valya? Basad upon the language of
the Trust and the revenue regulaticns, no, and, nething the
witneaz offered can overcoms this.

In the amlternativs, the inguiry 15 de novo because 1t CagUulres
nothing morse than an application of contrack te2oms [the Traostts
Segckion 1.05] and Treasucy Regulatbions. lains Com. Pank, Inc.
. Haolk, 2023 5.0, 8, 1 26, reh'yg depied (Mar. 29, J023) (trust
Instrument reviewsd de pavel: Lakota Chity. Homes, Ine. V.
Rsnd=z11, 2004 S.0. 1&; T 11 [federal regulatlons revieswsed ds=
novo| .

51



On multiple occasions, this Court has held that statements made in
pleadings are binding as judicial admissions against that party. Standard Cas.
Ca. v. Boyd, 71 N.W.2d 450, 455 (S.D. 1955); Geff v. Goff, 37 N.W.2d 251,
252 (S.D. 1949); Englund v. Berg, 8 N.W.2d 861, 862 (5.D.1943). Once
made, that party is “not at liberty to dispute as between themselves and [the
apposing party].” Standard Cas. Co. v. Boyd, 71 N.W.2d 450, 455 (S.D.
1955) (citing England v. Berg, 8 N.W.2d 861, 862 (5.D. 1943).

“The pleadings in a cause are, for the purposes of use in
that suit, not mere ordinary admissions, but judicial
admissions; i.e., they are not a means of evidence but a
waiver of all controversy and therefore a limitation of the
issues. Neither party may dispute beyond these limits.’
‘It follows that a party cannot subsequently take a
position contradictory of, or inconsistent with, his
pleadings, and that the facts which are admitted by the
pleadings are taken as true for the purpose of the action,
So, admissions in the pleadings may render proof of the
admitted facts unnecessary, and if countervatling evidence,
either through inadvertence or the tacit consent of the partics,
i5 admitted it is entitled to no consideration.’

Englund v. Berg, 8 N.W.2d 861, 862 (5.D. 1943) (first quoting and
citing WIGMORE ON EVIDENCE, §8§ 1064 and 2589; and then quoting
49 CorPUS JURIS 124; and citing BANCROFT’S CODE PLEADING, § 429)

(emphasis added).
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In his “Resistance to Petition for Removal of Special Administrator,”
filed on 10/11/2022, Raymond stated that: “The shares of VOR, Inc., were
not owned individually, but were owned 100% by the Trust.” See,
Resistance, § 2.

I his more recent filings, Raymond offered a “Renewed Resistance to
Petition for Removal of Special Administrator.” [R.109-113, filed
3/20/2025]. On page 1, his attorneys adopted Raymond’s 2022 Resistance:
“The ariginal Resistance to Petition for Removal of Special Administrator is
incorporated herein by reference.” [R.109, filed 3/20/2025],

No explanation was given for the new assertion that Raymond never
deposited the VOR shares into the Trust, other than the statements
contained on the tax filings.

Of note, Raymond did not submit an affidavit nor testimony
explaining that the VOR shares were never deposited.

SDCL 29A-1-310 may be applicable here. It provides that;

Except as otherwise specifically provided in this code,
every document filed with the conrt under this code. . shall be
deemed to include an sath, atfirmation, or statement to the
eftect that its representations are true as far as the person
executing it or filing it knows or 15 informed, and

penalties for perjury may follow deliberate falsification in
the document.
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From this, the Court can accept Raymond’s 2022 probate pleadings as
Raymond’s position on the issue, and treat them as if they were Raymond’s
affidavit, under oath,

(iv)  Raymond’s position is at odds with his prier litigation positions
and filings

Raymond’s contention is a new creation. The idea that he always
owned the VOR shares and never deposited them is contrary with
Raymond’s prior liigation positions, not just within the probate filings in
2022, but also within his litigation filings in 2023,

When the Estate submitted its Answer in Paul’s lawsuit, its attorneys
attached a copy of the 2011 Assignment by which Raymond and Victoria
placed their VOR shares into the Trust.® Likewise, the contentions in the
Answer concede the same, See, 25CIV23-15, “ Answer, Counterclaim, and
Mations of FOR, Inc., Estate of Victoria O Farrell, and the Raymeand and
Vicroria Living Truse, * filed 4/5/2023, at 9 15 (“the stock in VOR, Inc. that

wis In the Revocable Trust is no longer there™),

EL 2BCIWVEZ-000015r Exhiblt J to “Answer®, filed 4502023 |and

sk tachesd hars)
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(»)  Raymond’s position is at odds with prior appellate briefing
submitted by the Estate, VOR, and the Trust

Admissions made in appellate briefs are binding as judicial admissions.
In ve Estate of Tallman, 1997 5.D. 49, 99 12-13; Tuttle ». Tuttle, 399 N.W.2d
870, 878 n.2 (8.D. 1987); Reichert v. Reichert, 90 N.W.2d 403, 405 (S.D.
1958). See, also, Tunender v. Minnaert, 1997 S.D. 62, 9 35 (Sabers, J.,
dissenting).

Raymond persisted in his same, prior position in 2024 during the
appeal of Paul’s civil action. In that appeal, VOR, the Trust, and the Estate
jointly filed an appellees’ brief which admitted that the shares of VOR were
deposited into the Trust, See, Appeal #30482. Here is the first paragraph

of the statement of facts from their brief:

STATEMENT OF THE FACTS
1. The Relationship between the Farm Property, the Revocable
Trust, aud VOR.

Raymiond and Victoria O Famell owned approximately 1,000 acres of
farmland in Grant County, South Dakota (the *Farm Properti™). (SR 12.}
Bavmond and Victoria then put that Farm Property into a corporation named
VOR Inc. (5K 12) Baymond and Victoria ovned all the shares of VOR and
deposited all shares of VOR mto the Revocable Trust, which was a revocable trust

ereated i 2011, (SR 8, 12, 230-325.)
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Appellees’ Brief, #30482, p. 6, filed 1/19/2024.% In this passage, Raymond
cites to page 12 of the Settled Record, namely, Paragraph 25 of Paul’s
Complaint which alleges that Raymond and Victoria deposited all of the
VOR shares into the Trust.

Neither side disputed this premise, and this Court adopted the same
understanding in its opinion. “In 2011, Raymond and Victoria created the
Trust and *deposited all (or most) of their assets’ into the Trust, including
their shares of VOR.™ Est. of O'Farvell v. Grand Valley Hutterian Brethren,
Ine, 2024 S.D. 81, § 3.

Neither the Record nor Raymond’s prior filings are consistent with
his ongoing ownership of all of the VOR stock. The Circuit Court’s findings

are erroneous, as was its conclusion that the ownership issue exonerated

Raymond.

4 On pagss 8-9 of the =z2ame Brisf, the three Appellse=s (the Truskt,
VIR, and the Estate] asserkt and acknowledge that Raymwond

Cf Farrell was principsl of sach entity: the president of VR,
the special administrator of the Estate, and the Trustes of the

Toust.
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CONCLUSION

Connor and Lance ask for this Court to vacate the July 18, 2022,
Order appointing Raymond as Special Administrator and remand for further
proceedings directing the appointment of Lance.

They also ask for the May 22, 2025, Judgment to be reversed.
Raymond’s appointment was either void from the outset, or he iz unsuitable
and should be removed. And, the Circuit Court’s findings as to Raymond's
purported ownership of VOR are unsupported by the Record and contrary to

his prior litigation filings.

Dated this 17" day of July, 2025.

HovLAND, BEasmus &
BrRENDTRO, PROF. LLC

s/ Daniel K. Brendtro
Daniel K. Brendtro
Mary Ellen Dirksen
Benjamin M. Hummel

PO Box 2583
Sioux Falls, South Dakota 57101-2583

Attorneys for Appellants,
Lance and Connor O Farrell
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

)
COUNTY OF GRANT ) THIRD JUDICIAL CIRCUTT

(LR RN R R PR TR NN LN PR TR RN RN TR LR NN RN TR RPN LRy

25PRO22-000011
ESTATE OF %
VICTORIA O, O'FARRELL, o ORDER APPOINTING
Deceased. " SPECIAL ADMINISTEATOR

EEREEEREER SRR RN R R R R R R R R R AR R EE R R R R R R AR R ER R R R R R R AR R ER R R E R R R AR R ERE R RE RS

Ulpon consideration of the petition tor the appointment of a special administeator, the
court finds:
1. The vemue 15 proper in this court and it 15 proper to appoint the petitioner, Raymond A,
OFFarrell, as Special Administrator without further notice for the reasons presented in the
petition for appointment as Special Administrator without bond. The court is satisfied that at
the time of decedent’s death, she was invelved as a party in a lawsuit in Grant County, South
Dakota, (23CTVIZ-000038), and also, there appears 1o be pending negotiations involving
possible foreclosure proceedings that would have considerable adverse effects on the estate of
the decedent. Pursuant to $DCL 29A-3-614, petitioner is an interested person, and it s
necessary to profect the estate of the decedent pending the search for a Will and detemmination
of whether the decedent died testate or intestate.
2. The decedent died on the 11™ day of July, 2022,

X The decedent was domiciled at death in Grant County, South Dakota.
4. The appointment of a Special Administrator is necessary 1o protect the estate pending
the zearch for a Will and determination of the proper probate proceadings.

IT IS ORDERELD:

A The findmgs are made a part of this order.

B. Raymond A, O Farrell is appointed as Special Administrator of the estate of Victona O,
O Farrell with the powers of a general personal representative until such time as the duties have
been completed.

The personal representative’s term should be limited to such time as it necessary 1o

imvestigate whether the decedent has a Will, and such is offered and accepted m probate or
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upon determination that the decedent died imtestate and inlestate proceedings properly
commenced.

And letters shall be ssued to the special administrator 1o serve without bond.

BY THE COURT:
THMEBI2022 3:00:58 PM

Ww@w

Aftest
Reichling, Sandy
Clerk/Deputy

APP 2
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STATE OF SOUTH DARKOTA b IN CIRCUIT COURT

)
COUNTY OF GRANT ) THIRD JUDICIATL CIRCUTT

(TR RN LR R R RN RN T VR e R Y]

23PRO22-000011
ESTATE OF
JUDGMENT DENYING PETITION TO
REMOVE SPECIAL ADMINISTRATOR.
ADOPTING REPORTS OF SPECIAL
ADMINISTRATOR, CLOSING SPECIAL
ADMINISTRATION, AND DISCHARGING
THE SPECIAL ADMINISTRATOR

VICTORIA O O'FARRELL,
Deceased.

* N W R W W W

This matter having come on for heanng on the Estate of Paul O Farrell™s Rengwed
Petition to Remove Special Admmistrator. and Ravmond OF Farrell’s Petition 1o have his Reports
of Special Admunistrator accepted, the Special Administration closed. and Raymond O'Farrell
discharged as Special Administrator, before the Court on May 1, 2025, in Grant County, South
Daketa, and Dan Brendtro having appeared on behalf of the Estate of Paul O Farrell, and CGeorge
Boos having appearad on behall of Ravmond O'Farrell. Special Administrator, and the Coun
having reviewed the file. listened to the arguments of the parties. and heard the testimony of the
only witness either party chose to call, and the Cowrt having entered Findings of Fact and
Conclusions of Law, it is now hereby

ORDERED, ADJUDGED, AND DECREED as follow:

1. Petition to remove Eavimond O Famrell as Special Administrator of the Victoria O,

O'Farrell Estate is denied.

2. The Reports of the Special Administrator are approved.

3, The Special Administration of the Estate of Victoria 0. O"Farrell is closed.

4. Raymond O Farrell 15 discharged as the Special Admnistrator of the Estate of

Victora O Famell.

BY THE COURT:

ARIMET I AN

b7 A2

Hon, Patrick Pardy
Carcuil Court Judge
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STATE OF SOUTH DAKOTA ) IN CIRCUTT COURT
)
COUNTY OF GRANT ) THIRD JUDICTIAL CIRCUTT

W0 o o o o o

23PRO22-000011
ESTATE OF
FINIMNNGS OF FACT AND
VICTORIA O, O'FARRELL. CONCLUSIONS OF LAW
Deceased,

& W W W W

FEEF R R R EE SR F R F R R R R E R R F E R ST EEF FEF SRR R EEFFEFEEE R EF FEFFEF R EFEEFFEEEE

The Estate of Paul O'Farrell’s Renewed Petition 10 Remove Special Administrator, and
Raymond O Farrell’s Petition to have his Repont of Special Administeator accepted, the Special
Admmstration closed, and Rayvmond O Famrell discharged as Special Admanistrator, having
come on for hearing before the Court on May 1, 2025, in Grani County, South Dakota, and Dan
Brendtro having appeared on hehalf of the Estate of Paul O Farrell, and George Boos having
appeared on behalf of Raymond O Famrell, Special Administrator, and the Court having
reviewed the file, listened 1o the arguments of the parties, and heard the testimony of the only
witness either party chose to call, the Court does hereby make the following Findings of Fact:

1. Raymond OFarrell is the spouse of the decedent, Victona O, O'Farrell and has

priority to serve as to the special administrator of his wife’s Estate,

2. Proper notice of Raymond O'Farrell’s Petition for Special Admimstration was oot

provided to all the interested parties.

3. Paul O'Farrell waived the defect in notice by not objecting to notice for several

months and appearing and participating in the special administration.

4, All shares of VOR, Inc. were owned 100% by Raymond O Farrell a1 all times

materal 1o these proceedings as shown by the corporate tax refums.

3. Victoria O Farrell signed tax retumns for several vears representing that Ravmond

O Farrell ovwned 100% of the shares of VOR, Inc.

6. Victona ('Famrell signed the tax retums referred above duning the same penod of

time that The Raymond and Victoria O Farrell Living Trust was established,

T, All tax retums filed For tax vears 2008 through 2020 identify Raymond O Farrell as

the owner of 100% of the shares of VOR, Inc. The tax retums signed by Victona
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Y Famrell were for the years 2013 through 2020, except 2015, which was signed by
Ravimond O"Farrell.

8. Victona® O'Famrell died intestate on July 11, 2022. A search of the marital home
was conducted, and no Will was found. Correspondence was sent to Paul (F'Farrell
and Lance O Farrell, requesting any information they might have regarding the
existence and location of any Will of Victoria. No responge was received. The
three additional children were contacted and no information regarding the existence
of an executed Will was received. On the same day as Raymond s appoiniment as
Special Administrator, inquiries were directed to Evan D. Anema, of Estates
Planning Solutions Law Firm, LLC, in search of an original Will. That firm was
responsihle for preparmg the frust and refated estate planming, mcludmg the drafting
of a Will for Victoria. No original documents were located.

9. Raymond O Farrell was unable to find anv assets belonging to Victoria O Farrell,

10, Raymond O'Farrell was able to locate an unsigned Will that had been prepared for
Victora O Farrell, bul not an executed Will.

11. There were no assets owned by Victoria O Farrell separately to pass through the
Estate of Victoria O Farrell.

12, Victoria O Farrell was a resident of Grant County, South Dakota,

13, Any Findings of Fact stated by the court in the oral decision rendered by the court
on May 1. 2023, are incorporated herein by reference.

Based upon the above Findings of Fact, the Court now makes and enters the following

Conclusions of Law:
T 11 COF LAW

1. The Court haz subject matter juriasdiction over this Grant County probate.

2. Raymond O'Farrell has prionty to be the Special Administrator of the Estate of
Victoria O Farrell,

3, Notice for the appointment of the Special Administration was defective, baut the
defect was waived by Paul ('Farrell.

4. A diligent search tor an original Will executed by the decedent was conducted
subsequent to Victoria's death and subsequent 1o Raymond’s appoiniment as Special

Admmistrator of her estate, No onginal Will was located,

APP 5
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1% of the shares of VOR, Inc. were owned by Ravmond O Farrell at all times

s

relevant to the Special Administration.
6. There are no assets to administer in the Special Administration or the Estate of
Victoria (). O Farmrell.
The reports of the Special Administrator are approved.

e

The Bpecial Administration is ¢losed.
Fevmond O Farrell is discharged as a Special Admimstrator of the Estate of his
wife. Victoria O. O Farrell.

b

1, Any Conclusions of Law stated by the court in the oral decision rendered by the
court on May 1, 20235, are incorporated herein by reference.
Let Judgment enter accordingly.
BY THE COURT:

217 A

Hon. Patrick Pardy
Circuit Court Judge

APP 6

Serdce Document



STATE OF SOUTH DAKOTA ) [N CIRCUIT COURT

58§
COUNTY OF GRANT ) THIRD JUDICIAL CIRCUIT
25PRO22-11
THE ESTATE OF VICTORIA
O'FARRELL,
Deceased. OBJECTION TO PROPOSED
FINDINGS AND CONCLUSIONS

1. Connor (' Farrell, an interested party by virtue of his appointment as
personal representative of the Estate of Paul O'Farrell, and joined by
Skyline Cattle Co., another interested party, abject to the proposed
“Findings of Fact and Conclusions of Law" offered by the Special
Administrator.

2. The propesed findings and conclusions are not supported by the Record or
proper application of law, including, but not limited to:

a. The only witness who testified at the May 1, 2025, hearing could not
confirm whether or not the tax filings were dispositive of ownership,

nor whether Raymond was an actual owner of the shares.

e e ]
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b. The trust document! (and IRC regulations?) provide for filing
returns using the tax identification number of one of the grantors, in
spite of the existence of the trust.

c. Thus, the tax filings for VOR as filed are how they would look if the
Trust was its shareholder and simply continued to use Raymond s
social secunty number, which is what Raymond and Victona
declared in a Certification of Trust which they executed in 2017
(attached).?

d. Thus, the evidence received (at best) leaves open any conclusion as
to whether the VOR shares were deposited into the Trust. Itis
error to conclude from this Record that Raymond owned the VOR
shares.

e. Furthermore, a finding that Raymond always owned the VOR shares

and never deposited them is clearly at odds with the Record, and

' See, Living Trust, Section 5.02. See, alse, Certification of Trust for the Raymond
and Victoria O'Farrell Living Trust, dates January 14, 2011 (dated 3/29/2017 (stating
*The tax identification number of the trust is the Social Security Mumber of either
Raymond A, O'Farrell or Victornia O. O*Farrell.”) (and attached here)

* 26 CFR 301.6109-1{a}(2); 26 C.F.R. § Lo71-4(b)(2)(D(A); 26 C.F.R. § 1.671-
LW A) (all of which permit a trust to continue filing under the social secunty
numbers of the grantors)

* See, Certification of Trust for the Raymond and Victoria OFarrell Living Trust,
dates januanr 14, 2011 (dated 3/29/2017 (stating " The tax identification number of
the trust is the S::::ml Security Number of either Raymond A. O'Farrell or Victoria O.
O'Farrell.”} (and attached here)

-3
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at odds with Raymond’s prior litigation positions. In 2011,
Raymond and Victoria executed an assignment (attached here)
that placed their VOR shares in Trust, and, such document has
been on file since at least April 2023 (because Raymond’s/VOR's
counsel filed this Assignment into the Record).* Ravmond and
VOR are judicially estopped from claiming otherwise.

f. Ttis error to conclude that Victona died intestate. Instead, the
Record indicates that Victoria did, indeed, execute a Will;? and, the
absence of an original does not preclude probate of the copy.®

g. Itisalso error to conclude that Victoria had no assets. The
Complaints and Amended Complaint in civil files 25CIV23-000015
and 25CIV22-000038 outline substantial claims which would constitute
assets.

3. These objecting parties are concurrently filing their own proposed findings

and conclusions.

* 25CIV23-000015; Exhibit ] to * Answer”, filed 4/5/2023 {and attached here)

¥ The copy of the Will was filed into the Record by Raymond’s counsel on 4/1/2025;
Exhibit 2.

® See, SDCL 29A-3-402(d).

O L T TS T
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CONCLUSION

These objection parties ask for this Court to refuse the Findings and
Conclusions offered by the Special Administrator, and to adopt their findings and

conclusions, proposed separately from this Objection

Drated this 215 day of May, 2025.

HOVLAND, RASMUS,
BRENDTRO, PLLC

sl Daniel K. Brengdtro

Draniel K. Brendtro

326 E. 8™ Street, Suite 107

PO Box 2583

Sioux Falls, S0 57101-2583
{605) 951-9011
dbrendtro@hovlandrasmus.com
Attorneys for Platniéffs

CERTIFICATE OF SERVICE

I certify that on the 21" day of May, 2025, a true and correct copy of the
foregoing was filed and served through the Odyssey File & Serve System upon:

Lee Schoenbeck

Joseph Enckson

Schoenbeck & Erickson, PC
1200 Mickelzon Dr., Ste. 310
Watertown, 5D 57201
lee@schoenbecklaw.com
jee@schoenbecklaw.com

Reed Rasmussen
segel, Barnett & Schutz, LLP
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PO Box 490
Aberdeen, SD 57402

Erasmussen@sbslaw.net

Wilham G. Beck

Woods Fuller Shulez & Smith P.C.
300 South Phillips Avenue, Suite 300

Sioux Falls, SD 57117-5027
Phone (605) 336-3890
William. Beck@woodsfuller.com

Jack Hieb
RICHARDSON LAW
1 Court Stree
Aberdeen, SD 57401

jhieb@rwwsh.com

George Boos

Susan Yexley Jennen

Boos Jennen Law Firm, LLC
PO Box 254

Clark, SD 57225

George. boos@boogiennen.com

il Daniel K, Brendore

Cramel K. Brendtra
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‘Ceriification of Trust for the
Raymond and Victoria O'Farrell Living Truset
dated January 14, 2011

This Certificefion of Trust Is signed by dif the cumently netirig Trustees of the Haymrind
;ﬂhﬁéﬁnﬂ'ﬁ’ﬂﬂﬂu Living Trust dated Tammary 14, 2011, g8 restated on darch 29, 217,
o deoulars:

1. The Trostors are Raymond A, OFoaoill end Vietorin O, O'Femell, The trost s
revocaile by the Trustors, sting jointly and not sepurately.

2, The Trustees of the trost are Raymend A. O Farrell (whess address ls 46658 143xd
8t., Marvin, Bouth Doketa $7251) snd Vietmeds 0. O'Ferrall {whose addeess ks 45650
143rd 84, Marvin, South Deleotn 572510, The slgnature of one Trustes {s sufficient
io exaralz2 the powss of the Trystee,

3. The Trustes Bucorssion provislons are get forth in Artlale Thres of the o,

4.  Thetox idemtification nober of the tust is the Soctal Beeurity nomber of efthee
¥ Raymund A, O Fagrell or Vietoria O. C°Fareol], *

5 Tirle to.essots held in the toust will be titled ag:

Rayriond A. O'Ferrel] and Victerla O, O'Farrell, Trustoes of the Raymond
and Vistorla. O'Farcell Living Trust dated Janueny 14, 201), and mmy
anrendmants thereto,

6, Ax glternative desesiption will be affective to tile seeets in the nure of the tost or
‘to designute the frust as p benefielary if the description inshudes the name of et legst
one Inffial or successor Trsine, any reforence indlesting that property is belag held
in g fiduciary capadity, and the date of the trust.

7.  Excerpts frosn the irust dosunent that establish the trost, deslgnaie e Trustos, and
sas fordh the powess of the Trastes will be provided upon raquest. The powers of the
Tresieey includs the power 1 sesquite, mell, neslgn, convey, pledpe, entuiribes, lowse,
benrow, manage, and doul with real and persanal peoperty Interests.

B.  The terms of the trist provida that o thisd party may rely upon thls Cortiflcation of
Trist oy evidence of tho éxistence of the trodt wnd 1s speoificaily relisved of any
ctligation to inquire into the terms of this trust or the authazity of my Trestes, oo to
8¢ 10 the application that my Trastee wales of funds or ather propesty recsived by
riy Trustea,

B, The truet is revocatle snd hee not been revoked, mediffed, or amended in any woy
ket would opise the epresantations in tHs Certificaten of Trust o be Inssdyeat,

10, The trust is not under court supervision,

Filed: 4/6/2023 1:36 PM CST Grant County, Soufh Dakota 25CIV23-000015
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@

Mesh 29,2017 |

STATE OF SOUTH DAKOTA 3
COUNTY OF MINNEHAHA ' :::“

O dide duy, Masch 29, 2017, befoze me pemsanally appeared Raymend A. 0"Pacsell and
Victoris 0. 0°Parell, a5 Trusteas, personally kenown {0 e (or proved 1o me on {he besis
of setiefatory evidesoe) to be the individuals wihose nores are subseribed to the foregeldg
Cetification of Truet, and askmowladged that they exemited the same as their volhmfary act
and deed for the puuposed thesein contalned.

Wimess my hood aod offieil seal,

Bven Anems, Notery Publie Soath Dokate
My cominfesion axpires; §25/202] :

Fagad

Filed: 4/6/2023 1:36 PM CST Grant County, South Dakota 25CIV23-000015
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ASSIGNMENT SEFARATE FROM CERTIFICATE

For value received, Reymond OFarsell and Victorla O'Farell, of Marvin, Scuth Dakoi,
Gramt County, sssign to Kaymoend OFarell and Vicdoria O'Foreell, Trastess, or their sucoessots
m trust, under (e Roymond and Victoedn O'Farrell Living Trust, daed Junuary 14, 2011, and any ¥
amendments thereto, oll right, title and {otersst in the stock of VOR, Inc., o South Dakota
eorparation, gtanding in assignoe's namne on e books of sueh corparation,

Asgipnor irrevoonably uppoints the president o any officer of snid corparation to transfer
snh shareholder's interest on the books of the corporation.

By transfer of the anid ownership interest herein, all the powers, duties and stamms of a
sharchelder in o corpocation are heroby transferred to the above-listed trust entity. The said trust
entity by exccuting balow hershy igrees to ablde by and to be bossd by the tertns and conditons
of the B y-Laws of VOR, Inc, & 3outh Dakote corporation, dated , Ang any :
subsequent amendments therste, The undersigned specifically agrees that after the death of the '
Assignor, the shores owned by & revoenble rust shell still be ssbjsct 1o sny divestibne and
redemption provisions of any applicable By-Laws, Shoeholder Agreement, or othor agresment
of the shareholders, as if the shares were dicectly owned by the Assignor,

In witness, | hove oxecuted this sssipnment at Sioux Falls, Sowh Dakota, on

January 14, 2011,

ASSIGNORS:

Raym O'Parrell Wictora O'Farmell

ASSIGNEE: f

syl

coia i o ¢

Raymond and Victoria OFarrell Living Trust
By: Eaymand O'Farredl, Trusies

Eu??m and sworn to before me on Janacy 14, 2011.

AR Jurl-l’ Whan
Mobdry Puhlic - South Dakogn

My commission expires: 31 3 fAulb

e

Filed: 4/5/2023 1:36 PM CST Grant County, South Dakota  25CIV23-000015
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STATE OF SOUTH DAKOTA ) [N CIRCUIT COURT

58§
COUNTY OF GRANT ) THIRD JUDICIAL CIRCUIT
25PRO22-11
THE ESTATE OF VICTORIA
O'FARRELL,
Deceased. FINDINGS OF FACT AND
CONCLUSIONSOF LAW

A hearing was held on May 1, 2025, the Hon. Patrick Pardy presiding, at
the Courthouse in Grant County, South Dakota, where the Court took up and
considered the following requests for relief pertaining to the office of Special
Admimstrator:

{1} the Special Administrator’s “Eeport of Special
Administrator Closing Special Administration™ {including a
*Supplemental Report of Special Administrator™ filed
3/21/2025 and & “Second Supplemental Report of Special
Admnistrator” filed 4/1/2025, with exhibits thereto);

(ii)  an Objection to the Report filed 3/27/2025;

(iii) a Renewed Petition to Remove Special Administrator
{including, by reference, the original * Petition for Removal,
filed 9/26/2022; and

{iv) "Renewed Resistance to Petition for Removal of Special

1
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Administrator” filed 3/30/2025 (which incorporated the
original *Resistance to Petition for Eemoval of Special
Admunistrator” filed 10/11/2022).

Noting their appearances were George Boos for Raymond O’ Farrell,
Special Admimstrator; and attorney Daniel K. Brendtro for Connor O Farrell,
Lance O Farrell, and the individuals identified as plaintiffs in the related civl
matter 25PRO23-15.

The Court having reviewed the file (including all of the probate pleadings
listed above and filed to-date, and information attached or incorporated by
reference thereto), listened to the arguments of the parties, and heard the
testimony of the witness, now therefore, the Court does hereby make the
following Findings of Fact and Conclusions of Law:

General Findings
l. Raymond O’Farrell is the spouse of the decedent, Victoria O.
Q' Farrell, who died on July 11, 2022,
2. Victoria O*Farrell was a resident of Grant County, South Dakota,
3. On July 18, 2022, the Circuit Court signed and filed an Order
appointing Raymond as Special Administrator for his wife's
Estate.

4. This Order was entered seven days after her death, and, on the

2



L.

same day that Raymond’s Petition was filed.

The Circuit Court did not conduct a hearing on the Petition for
Appointment.

Ravmond gave no notice to any party of his Petition, nor of his
appointment, and, no proof of any notice was filed.

The Order appointing Raymaond recited the existence of an
emergency, but the Circuit Court did not make express findings
that such an emergency existed. °

Thus, not only was there a failure to notify anyone of the Pertition,
atwd, a failure to issue notice of a hearing, but Raymond failed to
even seek a heaning upon that Petition,

Any of these would be sufficient to render the Order “void,” as
discussed further in the Conclusions of Law.

However, when Paul O'Farrell filed his initial pleadings in this
probate matter in September 2022, he did not raise the issue of

lack of notice, nor did he raise the issue of & failure to conduct a

! And, in any event, even il an emergency existed, the Circuit Court cannot conduet such
proceedings without & hearmg. The plan text of SDCL 29A-3-614(2) provides that when
a special administrator is appointed in formal proceedings, it must be done “after notice
and hearing....” (emphasis added). The emergency clause dispenses only with the motice
requirement, but got the fearing requirement.

APP 17



1L

hearing. As discussed further below in the Conclusions, this
constituted a waiver by Paul, for failing to raise the issue “at his
first opportunity.™

Conflict of Interest
Even though Paul did not raise any motiy objections, however, Paul
did raise several gubstaniive issues regarding the vahdity of
Raymond’s appointment and his tenure as Special Administrator,
mecluding as to a conflict of interest and Ravmond®s failure to
disclose this in his Petiion. Paul raised these issues in his first
three filings (on 9/26,/2022 and 9/27/2022), and the pertinent
contents of which can be summarized as follows:

(1) For Raymend’s Removal due to Conflict of Interest. Paul
sought Raymond's removal, via a “Petition for
Removal...” filed on 9/26/2022. Paul's Petition for
Removal provided extensive detail about Victoria’s
lawsuit and claims against Raymond, asserting and
recognizing that her lawsuir “creates a conflict of
interest...[which] renders Raymond unable to be a
fiduciary in the decedent’s estate [and that] Raymond is

unable to fulfill his fiduciary duty as Special



Administrator.™ ?

(1) That Raymond’s Petition was Defective for Fasling to
Candrdly Disclose the Conflice. And on the following day,
Paul also raised the issue that Raymond's Petition for
appointment was defective, nsolar as it *references
that [ Victoria] was involved in [lawsuit 25CIV-38] but
fails to advised the Court that [Raymond] is also the
defendant.™ *

(1ii) For Pawul’s (and then Lance 's) Appotntent.
Simultaneously with the removal petition (i.e., filed at
the same time on the same date), Paul sought
appointment a5 Special Administrator via a “Petition
for Appointment... " filed on 9/26,/2022. Paul

amended this Petition to include a request to serve as

* See, Petition for Remaval, 9/26,/2022, 99 11-19.

' See, Motion 1o Determine Potential Conflict, 9/27/2022. This motion was
brought in response toa Notice of Appearance by counsel for Raymond. Until this
Notice of Appearance, noattorney’s name appears on any of the filings for
Raymond. In this Motion on 9/27/2022, Paul asked the Court to determine the
existence of a conflict of interest regarding Revmond’s new counsel. As Paul
pomted out In kis Motion to Determine Conflict, serving as Raymond ’s counsel
regarding Special Administrasor matters would place Reymond’s new attorney in
the position of *advising [Raymond| whether or not he should proceed in litigation
apainst himsell personelly as the Defendant...." Kl
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co-Special Administrators with his brother Lance
(O Farrell A
12. For purpaoses of its Findings of Fact, the Court takes special note

of SDCL 29A-1-310, which provides that “Except as otherwise

specifically provided in this code, every dociment filed with the

affirmation, or statement to the effect that is represeniations are

true as far as the person executing itor filing it knows or 15

falsification in the document.” From this, the Court concludes
that its findings may properly embrace any statement made in any
document filed from the inception of this Probate to the present,
whether or not made by formal affidavit.

L3. Alzo of special note for this particular proceeding is that his
“*Resistance to Petition for Removal of Special Administrator,”
filed on 10/11/2022, Raymond states that: *“The shares of
¥ W vi
by the Trust,” See, Resistance, § 2 (emphasis added).

I4. This assertion (which the Court finds to be a judicial admission) is

* See, “Supplement to Petition for Appointment... ™ filed 10/3,/2022, in which Paul
“alternatively...moves the Court to appoint ™ Paul and Lanee, jointly.

fr
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in contrast to Ravmond's more recent assertion that “[u]pon a
review of...the tax returns [re., the K-1 forms from 2008 to
2021)...Raymond A. O'Farrell was the owner of 100% of the
shares of VOR, Inc.”™  See, Second Supplemental Report of
Special Administrator, § 5 (filed 4/1/2025),

15. Kaymond’s admission that the VOR shares were owned by the
Trust is also in line with the various parties’ apparent
understanding of this case.”

16. At the hearing, Raymond introduced a series of tax filings, which
were received as Exhibits 1 through 13, showing K-1 entries.

17. Those tax filings include a * Schedule K-1" form (also known as
Form 11208) for VOR, Inc., issued to Rayvmond for the years from
2008 to 2020. On those forms, Box F states, “Shareholder’s
percentage of stock ownership for tax year...100,00000%.” ‘This
manner of reporting persisted from 2008 to 2020. (By its terms,
the Trust was formed in 2011, and was restated in 2017, which
overlaps with these vears.)

18. In addition to the pleadings on file, and those tax filings, the Court

* See, e, Lt of O'Farvell v. Grand Valley Hutterian Brethren, Inc., 2024 5.D. 81, 9
3 (*In 2011, Raymond and Victoria created the Trust and ‘deposited all (or most)
of their assets” into the Trust, ncluding their shares of VOR.™)

7
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has also reviewed Victoria and Raymond’s Trust, which was
received as Exhibit A at the hearing.

19. The guestion presented by Raymond is whether a designation of
ownership on a K-1is dispositive of actual ownership of VOR
shares, particularly in light of the fact that Raymond conceded in
his initial pleading on 10/11/2022 that " [t]he shares of VOR,
Ine., were not owned individually, but were owned 100% by the

Trust.™ See, Resistance, ) 2 (emphasis added).®

# The Court notes, as well, that in Reymond/VOR s initial filings in civil suit 25CIV23-15,
Raymond/VOR attached a document entitled ¥ Assignment Separate from Certificate,”
which states that on January 14, 2011, “Raymond O'Farrell and Victona

' Farrell...assign to [themselves as| Trustees. ..in trust, under the Raymond and
Victoria O Farrell Living Trust...all right, title and interest in the stock of VOR,
Inc...[and] all the powers, duties, and status of & sharcholder in the corporation are
hereby transferred to the above-listed trust entity.” See, 25CIV23-000015; Exhibit | to
“Answer”, filed 4/5/2023 (which for reference 15 attached to the Objection filed in this
matter on 5/21/ 2025, at page 8).

Although the Court did not expressly take judicial notice of the related proceedings, the
Court finds that it is permitted to consider any documents which are “incorporated by
reference™ into the parties” pleadings, whether expressly, or Yeffectively...by referencing
it " Noongy v. StubHub, I, 2015 5.0, 102,17 8.

The Objection filed on 3/27/2025 includes a reference 1o the *related civil file, 25CIV 23-
15.” and that *the familys Trust is the subject of ongoing litigation.™ 9193, 9. That
Objection then expressly incorporates both kawsuits by detailing all of the reliel sought by
Victoria in her lewsuin, as well as the claims in Paul’s lawsuin that pertain 1o Victoria and
her Estate. 99 28(a) to () and 29(a) to (c}). Likewise, Paul’s original Petition in 2022
includes a reference ta Victona's lawsuit, 25CIV22-38. See, Petition for Removal, 9 4, So
did Raymond’s original Petition. See, Petition, 915 {filed 7/18/2022).

Although not necessary for the resolution of these questions, the Court finds that it would

be proper to consider those ancillary pleadings in those lawsuits, in light of the fact that
the current probate proceedings make reference to them, including for the purpose of
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20. The Court reviewed Exhibit A, which is the Trust. It contains a
provigion in Section 1.05 which states, in part, that © [d]unng any
period that the trust is a Grantor Trust, the Taxpayer

Identification Number of the Trust will be either of our Social

| L & ¥ .

Section 301,6109-1(a)(2)," Ses, Exhibit A. Or, in other words,

the Trust intended that reporting on IRS documents could be
made regarding Trust property, but using either Eaymond or
Victoria’s Social Security numbers. A review of the pertinent
regulations confirms that using Raymond’s Social Security number
to report the Trust’s ownership of VOR is permitted by the IRS.

21. Thus, the mere use of Raymond’s Social Security number on
VOR's K-1 filings does not resolve the question of ownership.

22. The witness called by Raymond at the hearing {accountant Gene
Kiefer) did not offer testimony from which the Court could
conclude with any certainty that Raymond owned the VOR shares,

rather than the Trust.

identifying judicizl admissions and documents attached to the pleadings, and for which
the authenticity does not ippear o di:ipul.::-
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23. Instead, Mr. Kiefer was equivocal. He conceded that he “had no
idea™ whether or not the VOR shares were placed in Trust. HT
L

24_Mr. Kiefer also conceded that “if the trust had a provision saying
[Raymond and Victoria] could use their own social secunty
numbers to report” its ownershp of VOR shares for tax purposes,
*I guess they could have.” HT 25:15-17.

25. Mr. Kiefer also conceded that he had no testimony to offer as to
whether the Trust was revocable or irrevocable or both. HT 26:8-
1L

26. Mr. Kiefer was then shown a copy of the Trust (Exhibit A) and
asked to review page 11 of the Trust, containing Section 1.05.
After reviewing this provision, Mr. Kiefer commented, *Yeah,
now | understand what it's saying,” and Mr. Kiefer agreed that it
was “correct™ that “the trust would allow one of them [Victoria or
Raymond] to report [the Trust’s shares of stock in VOR] under
their Social Security number rather than both of them...even
though it’s trust property.” HT 27:3-14.

27. And, Mr. Kiefer conceded that as it pertains to the K-1 forms for
VOR that he helped prepare, that Mr. Kiefer in fact had “no idea™
whether Raymond owned the shares persanally or whether

1id
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Victoria and Raymond were reporting the Trust’s shares solely
under Raymond's Social Security number pursuant to Section 1.05
of the Trust. HT 27:15-17.

28. Finally, Mr. Kiefer conceded that Raymond and Victoria could
have contributed the shares of VOR into their Trust “without
IMCUITmg...a taxable event.™ HT 28:2-5.

29. From this, the Court cannat conclude that Raymond owned 100%
of the shares of VOR at all imes from 2008 to 2021,

30. To summarize, the trust document’ (and TRC regulations®)
provide for filing returns pertaining to trust assets using the tax
identification number of one of the trustees, in spite of the
existence of the trust, and in spite of the trust’s ownership of the
reported asset.

31. Thus, the tax filings for VOR presented as Exhibits 1 through 13
are no different than how they would look if the Trust was its
shareholder and simply continued to use Raymond’s social

security number. Motably, this is what Raymond and Victoria

! See, Living Trust, Section 5.02.

f 26 CFR 301.6100-1{a)(2); 26 C.F.E. § L71-4(by{ 2)){A); 26 CF.RE. § L671-
4(b)(2)1)A) (all of which permit a trust to continue filing under the social security
numbers of the grantors)
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declared in a Certification of Trust which they execured in 2017.7

32. Thus, the evidence received (at best) leaves open any conclusion
as to whether the VOR shares were deposited into the Trust, but
in fight of Raymond's earlier admission that the VOR shares were
mdeed deposited into the Trust.

33. Since his personal ownership of the shares (as shown by tax
returns) was Raymond’s only defense as to the non-existence of a
conflict of interest regarding Victoria’s claims against him, the
Court does not have a sufficient factual basis to conclude that such
a conflict did not exist.'"

34, Instead, the Court finds that at the time Raymond sought

* Seg, Certilication of Trust for the Raymond and Victorsa O'Farrell Living "Trust, dated
Jenuary 14, 2011 {executed 3/29/2017 (stating "The tax identification number of the trust
15 the Socizl Security Number of either Revmond A, O Farrell or Victoria O.

O'Farrell, ).

That document is attached to the Objection filed on 5/21/ 2025, but was ariginally
introduced into the civil file by Raymond/VOR, as an attachment to their Answer. See,
25CIV23-000015; Exhibit [ to “Answer”, filed 4/5/2023. Again, the Court finds that it
can take notice of the pleadings in the related civil file because they were incorporated,
but, this document is not essential to its ruling because it merely restates the premise
found in Section 1.05 of the Trust, nemely, that Victoriz and Rayvmond intended 10 use
either of their Social Security numbers to report income related to trust assets on IRS
[ilings.

*The Court scknowledges that Raymond attempted to elicit testimony from Mr.Kiefer
abwout the fact of Reymand’s personal ownership of VOR shares, but, Mr. Kiefer’s
possible knowledge cannot overcome his admission that he simply “had noidea™ whether
ar not the VOR shares were placed in Trust. HT 25:7.
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appointment, he was under a conflict of interest, due to Victoria's
pending lawsuit, and because he was seeking the powers by which
to control Victoria®s litigation against him.

35. Raymond’s subjective belief that Victoria’s suit was meritless did
not remove the conflict. This is because even if Raymond could
present facts and law in support of his theories, he could nat
impartially resolve those issues from the vantage point of both
plaintiff in defendant to resolve this legal issue.

36. The conflict existed at the outset, at the time of his Petition, prior
to his appointment, and, the conflict was not disclosed. Kaymond
achieved appointment and then used his authority to command the
dismissal of Victoria®s lawswuit against him, without prejudice in
October 2022. The Court makes Conclusions of Law as to this
conflict issue, below.

Search for a Will

37. Raymond's Petition declared that he “believes that the decedent
did have a Will that nominated Raymond...as Personal
Representative.” See, Petition, 5 (filed 7/18/2022).

38. The original Order appointing Raymond indicated that Raymond's
“term should be limited to such time as it is necessary to
investigate whether the decedent has a Will, and such is offered

13

APP 27



and accepted in probate or upon determination that the decedent
died intestate and intestate proceedings properly commenced. ™
See, Order, 7/18/2022.

39. Raymond did not offer a Will into probate, nor did he commence
mtestate proceedings.

40. Nor did Raymond promptly make filings with the Court to report
his findings and efforts to locate a Will.

41. Even after the Renewed Petition for Removal was filed in March
2025, Raymond deflected from candor. He filed a “Report™ with
the Court on March 13, 2025, which asserted that “a search fora
Will executed by the decedent was conducted. No Will was able to
be located.™ See, Report, 4.

42.1n response, the petitioners now seeking Raymaond’s removal
questioned Raymond’s claim that no Will was found; they
questioned whether a diligent search had been conducted; they
questioned whether Raymond could impartially carry out such a
search; they claimed it was implausible that Victoria had executed
a 95-page trust but neglected to execute a Will; they pointed out
that it was in Raymond’s self interest that a Will not be found,
since he would become the sole intestate heir; and they suggested
that “in all probability Victoria executed a pour-over will, in line
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43,

44,

45,

46,

with her Trust.™ See, Objection, 9 4-11.

In response, Raymond then filed additional documents revealing
for the first time that contrary to his March 13* Report, Raymond
had, indeed, located a Will that Victoria had executed, in the form
of a copy of a self-proved “Pour-Over Will" that Victoria executed
on March 29, 2017, Seg, Second Supplemental Report, Exhibit 2.
Raymond revealed that he had found this copy in Augost 2022.
The terms of the copy of her Pour-Over Will indicate that Victoria
nominated Raymond as her choice of personal representative, or,
Paul and Lance, jointly, or the survivor of them if Raymond is
Hunwilling or unable to act.”  See, Article Three.

The terms of the Pour-Over Will also direct that the Personal
Representative transfer all of Victoria’s estate to the Trustee of
her Trust to be added to the property of that Trust. See, Section
2.01. And, if the Trust is not in effect, the alternate disposition
directs creation of a new trust, under the same “provisions™ and
“terms™ as the Living Trust, See, Section 2.02.

The Court finds that Raymond®s *Report™ on March 13, 2025,
lacked candor. The Court finds that Raymond was not diligent in
reporting the existence of the Will copy to the Court, which, was
one of the primary purposes of his appointment.
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47. The Court also finds that the non-existence of an original is not
fatal to the potential pursuit of probating that Will. See, SDCL
29A-3-402(d) (probate of a copy is permissible if the Court is
“reasonably satisfied that the will was not revoked.”) The Court
does not make findings at this time a3 to any possible revocation,
but, the Court does note that the Will is a pour-over will into her
Trust, and, at the time of her death, Victoria was in a lawsuit
seeking to enforce the Trust.)

48. The Court also finds that Raymond’s lack of candor as to the
existence of a copy of Victoria's Will is further evidence of an
mherent conflict of interest.

Search for Assels

49. Raymond's Report claims he was unable to locate any assets. In
particular he says he has “not identified any assets in the name of
the decedent.” See, Report, § 6.

50. The Court finds that any such search that Raymond conducted
would be impaired by a potential conflict of interest.

51. The Court finds that Victoria's Estate plausibly contains assets,
including, at 2 minimum, her interest (and now her Estate’s
interest) in resolving claims related to the Trust. In addition, the
Court finds that the Estate’s plausible assets include those claims
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for damages identified in Victoria's Complaint, and the relief
wlentified in Paul’s lawsuit (which were outlined in the Objection,
filed 3/27 /2025, 99 28(a) to (f) and 2%a) to (c)). The Complaints
seek equitable relief, In addition to equitable relief in which the
Estate has an interest, the complaimnts in both matters detail
damages that can be claimed by Victoria (tort damages; pumtive
damages; attorney’s fees; conversion ),

52. The Court finds that Kaymond has an inherent conflict of interest
in determining the validity of any such claims, even if his self-
interested position (that no claims exist) could ultimately be found
to be correct.

53. The Court finds that this conflict of interest existed from the
inception of his appointment, and, that the conflict was not fully
disclosed to the Circuit Court that accepted his Petition for
appointment, and that it impaired his ability to pursue claims on
behalf of the Estate.

54. The Court finds that a plausible basis exists regarding porential
assets of the decedent, such that the Report's finding on this is not
accepted

55. The Court further finds the portions of the Special Administrator
Report as to a search for assets exceed the scope of any possible
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59,

appointment, and that the asset findings can be rejected on this

ground, too.

- And, the Court finds that the Eeport was submtted after a Petition

for Removal and Renewed Petition for Removal had been filed,
which stripped the Special Administrator from seeking further

relief.

. Specifically, the Renewed Petition was filed on March 6, 2025.

Raymond’s *Report” was filed a week later, on March 13, 2025. Filing

the Report was not permitted by the Probate Code.

- A Special Administrator is prohibited from taking any further action

once a petition to remove him has been filed. See, SDCL 29A-3-618
{which incorporates SDCL 29A-3-611). Per those statutory mandates,
once a petition for removal is filed, Raymond cannot file a “report™ or
do anything else other than to "account™ and * preserve” the estate
until the removal petition is resolved. The Report can be rejected
altogether on this basis.

Further, the Report is offered by Raymond, whose capacity had

been questioned at the time of the objection. The motion to

evaluate his mental condition was pending in the related civil file,
25CTV23-15, and would provide another alternate basis to reject

the Report,
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60. Any Findings of Fact stated by the court in the oral decision

Gl

2.

63.

b,

rendered by the court on May 1, 2025, are incorporated herein by
reference, except those which conflict with those findings here.
Based upon those findings, the Court now makes the following

conclusions.

CONCLUSIONS OF LAW

General Conclusions

The Court has subject matter jurisdiction over this Grant County
probate.
Connor O'Farrell, an interested party by virtue of his appointment as
personal representative of the Estate of Paul O'Farrell, and joined by
Skyline Cattle Co., another interested party, and joined by Lance
(O’ Farrell, lodged 2 timely objection to Raymond’s RKeport of Special
Administrator, and, filed valid petitions seeking Raymond’s removal,
and the successor appointment of Paul and/or Lance.

il | Wai ot
The Court’s findings and conclusions at the hearing are incorporated
here. In short, there was a total failure of notice, and a failure to
conduct a hearing, but, Paul waived defects in notice by failing to object

at his first opportunity.
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65. Probate proceedings must proceed with fidelity to notice requirements.
This requires that theyv be “in conformity with™ SDCL 29A-1-401"s
mandate that “notice shall be given...by mailing [or delivering| a copy
of the notice of hearing and of the petition at least fourteen days before
the time set for the heanng...." SDCL 29A-1-401{a)(1) and {2). This
statute contains a separate requirement that the Petitioner file proof of
compliance with this nofice requirement. See SDCL 29A-1-401(c)
(“proof of the giving of notice shall be made on or before the hearing
and filed in the proceeding™). *As a rule of statutory construction, we
have determined that 'shall’ is the operative verb in a statute, it is given
“obligatory or mandatory’ meaning.” Discover Bank v, Stanley, 2008 5D
111, 9 21 {interpreting civil litigation rule).

66. Here, in contrast to those mandates, no notice was given; no proof of
notice was filed; and, it would have been mathematically impossible for
such notice to have been given. If the Probate Code had been followed,
the Petition and a Notice of Hearing should have been mailed to the
interested parties at least “fourteen days before the time set for the
hearing.” SDCL 29A-1-401(a)({1) and (2).

67. Mo notice was issued, but even if Raymond’s attorneys had sent such
notice and filed it with the Court, the relief obtained here could not
comport with the notice requirements. The Order was issued on July
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18, 2022, and the Petirion is signed and dated the same day, July 18,
2022, i.e, less than 14 days.

68. Further, this was just seven days following Victoria's death, so the
Circuit Court had not even had jurisdiction over her Estate for 14 days
at the time of this Order. If the ordinary notice process had been
tollowed, the earizest the heaning could have taken place would be on
July 25, 2022, absent some affirmative act by the Circuit Court to
shorten the notice requirements. The Order would be void for failure
of notice of the Petition.

69. No steps were taken to adjust or eliminate the notice provisions of the
Probate Code. There are statutory mechanisms by which parties can
{in hmited circumstances) waive notice. But those statutes were not
followed.

70. For example, SDCL 29A-1-402 provides that “a person...may waive
notice by a writing signed by the person or the person’s attorney and
filed in the proceeding.” (emphasis added). No such waiver appears in
the Record.

71. The Special Administrator statute also contains a mechanism by which
the Circuit Court can dispense with notice, but that statute was not
followed either. In pertinent part, SDCL 29A-3-614(2) provides that
“[1]f it appears to the court that an emergency exists, appointment mav
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73,

74.

be ordered without notice.” Bur the Circuit Court did not make
express findings that such an emergency existed. MNor do the facts here

Eﬂgﬂﬁf an CMErgency.

- Furthermore, even if an emergency extsted, the Circuit Court cannot

conduct such proceedings without a hearing. The black and white text
of SDCL 29A-3-614(2) provides that when a special administrator is
appointed in formal proceedings, it must be done “after notice and
hearing....” (emphasis added). The emergency clause dispenses only
with the notice requirement, but gof the kearsng requirement.

In this case, there is no indication that a hearing took place. 5o, not
only was there a failure to notify anyone of the Petition, and, a failure to
1ssue notice of a hearing, but Raymond’s attorneys failed to even seek a
hearing upon that Petition. Thus, the Order would be void because no
hearing took place.

A hearing on a probate matter is not an idle exercise, as this case
demonstrates. Ata hearing, the Circuit Court would have been handed
a copy of Victoria’s Complaint, rather than simply the numerical file
number. A hearing in this case would have given the Circuit Court the
opportunity to ask questions of counsel, and the Court would very
likely have recognized that Raymond was not entitled to the relief he

was requesting. The Circuit Court would have immediately
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7o,

7.

78.

79.

recognized that Raymond was, in actuality, seeking to become the
Plaintiff in a lawsuit against himself. The Circuit Court would have
refused the maneuver.

Finally, no notice was given of the Circuit Court’s order of
appointment. This, too, 15 problematic, because no interested party
waould have any other way to learn what Raymond was doing. Further,
the Order would not become “final™ until thirty days after notice of its
entry. Matter of Est. of Perrik, 2021 5.D. 49, 9 19. Absent notice before
or after, the Order was a rogue document upon which nobody should
vet rely.

In sum, the Order was issued to a party who failed to comply with the
Probate Code’s notice provisions. It was issued without a Hearing.

And no notice was given after its entry.

. Timely notice is an essential element of a probate proceeding. See, i re

Estate of Schueldt, 457 N.W .2d 837, 840 (5.D. 1990). A proper hearing is
an essential element of a probate proceeding. Matter of Esvate af Peirik,
2021 5.D. 49, 99 24, 31 {"absence of...a hearing ™).

Ordinarily, the remedy for a failure of notice, or, for a failure to conduct
a hearing is to *vacate the court’s order...and remand the case for
further proceedings.™ Jd. at § 31

However, Paul did not raise the notice defects at his earliest

13



opportuniry.

80. “Generally, questions over ... notice must be raised at the first
reasonable opportunity or they are waived. Moreover, actual
participation in legal proceedings waives irregularities in notice and
service procedures and even a lack of formal notice.” Maeter of Est. of
Jones, 2022 S.D. 9, 9 17.

81. By failing to raise the lack of notice issue, Paul waived this defect.

82. However, at Paul’s earliest opportumity, Paul did raise the problem of
Raymond’s conflict of interest, including that Raymond had failed to
disclose the conflict in his Petition. Accordingly, the Court concludes
that this issue is still reviewable.

Raymond’s Conflict of Intevest

83. The use of a special administrator is limited to circumstances where
“appointment is necessary to preserve the estate or to secure its proper
administration including its administration in circumstances where a
general personal representative cannot or should nat act.™ SDCL 29A-
3-614(2).

4. If the person seeking to be named as special administrator is not named

personal representative in the will, they must be a “qualified person.™

SDICL 29A-3-615(h).



B3,

Bh.

BY.

An individual is not “qualified to serve™ if they are “unsuirable.” C.f,
SDCL 29A-3-303 (addressing personal representative qualifications).
See alse, SDCL 29A-3-611(b)(3) (disqualifying conditions for special
administrator include being “incapable of discharging the duties of
office™ or, “intentionally misrepresent[ing] matenal facts in the
proceedings leading to appointment™ ).

Mo one can serve as a special administratrix whom the trial court finds
unsuitable. A person may be deemed unsuitable by reason of an interest
in pending litigation, or bias or prejudice.....The circuit court must have
confidence that the person will demonstrate the utmaost loyalty,
impartiality, and integrity, and that the person does not have an interest
in pending litigation, or bias or prejudice, such that the appointment
wonld be adverse to the interest of those to be served by the
appointment.” Mairer of Est. of Jones, 2022 5.D. 9, § 33 (quoting fn re
Est. of Hutman, 705 N.E.2d 1060, 1064-65 (Ind.Cr.App. 1999)).
Raymaond’s Petition for special administrator did not seek to cure the
statutory situation of “circumstances where a general personal
representative cannot and should not act.” Instead, Raymond was
seeking appointment under circumstances where he, himself, cannor and
shotld mot act. Tn particular, he sought this office by directly telling the
Court that his appointment was necessary in order to handle Victoria's
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lawsuit against him. As his Petition stated, “ Appointment of a special
administrator is necessary because: At the nme of decedent’s death, she
was involved as a party in a lawsuit in Grant County, South Dakota
(25CTV22-38)...." See, Petition, § 5 {filed 7/18/2022).

88. Raymond proposed, by his Petition, that he could assume the mantle as
plaintift in a pending lawsuit against him. This i1s legally impermussible,
and, it made his appointment void from the start.

89. One of the basic, structural requirements of a lawsuit 15 that there are
lawyers zealously advocating both sides of the case. Our Court has
described it as “'the institutional interest in vigorous development of
each chent's position when the clients are aligned directly against each
other in the same litigation...." Wilcox v. Fermenlen, 2010 5.D. 29, § 35,
781 N.W.2d 464, 474 (citing SDCL 16-18 App., Rules of Prof. Conduct,
Rule 1.7, cmt 17) (Meierhenry, |., and Gilbertson, C.]., concurring
specially). And, see, Southard v. Hansen, 342 N.W.2d 231, 233 (5.D.
1984) (citing Dehn v, Proury, 321 N.W.2d 534 (5.1, 1982) (likening
collusion between plaintiff and defendant as “opposing parties breathing
together to the detriment of another party.”) C.f., SDCL 15-6-17(a)
(real party in interest statute).

90. More particularly for probate proceedings, courts “recognize the rule
that a person...is not ‘legally competent” to act in that capacity [as
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executor], where his duties would require him to prosecute on behalf of
adversary litigants, a suit which he would at the same time defend as an
individual." Hampshire v. Powell, 626 N.W.2d 620, 626 (Neb.App. 2001)
{citing S re Moss Ese., 157 N.W.2d 883, 886 (Neb. 1968) (in tum,
quoting fw re Estaie of Blochowiiz, 245 N.W. 440 (Neb. 1932)).

91. The rule in Nebraska is that “where there exists at the time of the
hearing on appaointment of executor, a conflict of interest of a nature
sufficiently adverse or antagonistic that the exercise of proper judicial
discretion would require the immediate removal of an executor if he
were appointed, the named executor is not legally competent under [the
Mebraska Probate Code]" and should not be appointed.™ i re Moss
Est, 157 N.W.2d at BRT.

92.Courts in lowa and Wisconsin have similarly held that an executor’s

appointment is impermissible when it would place the executor at odds

" The Court referred to section 30—302, R.E.5.1943, which provided that when “the
court, in the exercise of 8 sound judicial discretion, determines that such applicant for
appointment 15 ‘incapable or unsuitable to discharge the trost,” sech appointment should
not be made ™. fi re Haefjele’s Esr., 145 Neb. 809, 813, 18 N. W 2d 228, 231 (1945)
(guoting and applying section 30-302).

That Nebruska stature is substantially the same as SDCL 20A-3-303(0¢ 2), which states
that: “MNo person 1s qualified to serve as a personal representative who 1s...[a] person
whom the eourt finds unsuitable in formal proceedings™) (emphasis added); and SDCL
29A-3-611(b)(3) {disqualifying conditions for special administrator include being
“incapable of discharging the duties of office™)
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94,

with himself within pending litigation. *His plain duty would be to
conserve the estate. His personal interest would demand that the claim
of the estate against himself be defeated. Under such conditions he
could not faithfully serve two masters. There would undoubtedly exist
such a conflict of interest and such hostility as would interfere with the
proper administration of the estate.™ Matter of Est. of Cutler, 368
N.W.2d 724, 727 (Towa Ct. App. 1985) (quoting i re Zartner's Will, 198
N.W. 363, 367 {Wis. 1924)).

The same conclusion was reached by an Ohio court of appeals.
Although the executrix *has every right to assert her personal
claims...the fiduciary obligations as executrix impose upon her...a
confidential relationship....Such a Aiduciary must be capable of
reasonable impartiality...and of reasonable zeal to further the interest of
the estate as against any particular claimant.” fn re Youngs Est., 212
MN.E.2d 612, 617 (Ohio Ct. App. 1964). In that case, her personal
interests and claim were “antagonistic not only to the estate as such
but...directly adverse to legatess and beneficiaries,” and thus she was
*not in a position to reasonably fulfill those obligations and is not a
suitable person to act in a fiduciary capacity.™ [d

It is not a defense that the executor’s appointment was unchallenged at
the time of appointment. " We perceive no good reason to permit an
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96,

o7.

98,

99,

executor to anchor himself in office by merely floating by any
meaningful examination of his suitability at the ime of appointment. To
do so is to put an unintended premium on the initial appointment of an
executor, which is often done perfunctorily and expeditiously.” Maiter
of Est. of Cutler, 368 N.W.2d at 727, See, alw, Moss, 157 N.W.2d at BR7
{noting *“the absurdity that a court might be required to appoint an
executor who should be immediately removed. Such an approach
glorifies form at the expense of substance.™)

Here, in particular, no formal hearing was held, and thus there was not
an opportunity to challenge Raymond's conflict at the time of
appointment,

However, in Paul’s first opportunity, he did so. The conflict issue was
promptly raised in Paul’s September 26, 2022, and September 27, 2022,
filings.

It is clear to the Court that Raymond should never have been appointed
in the first place.

The question, then, is what to do about it.

The Nebraska approach treats the question of disquahfication as one of
judicial discretion, but, with the recognition that some conflicts of
interest will be so “serious, adverse, or antagonistic to prevent
appointment...." Jrre Mass' Esr., 157 N.W.2d at 887 (Neb. 1968) {citing
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ANNOTATION 18 AL R.2d 633, ‘' Adverse interest or position as
desgualsftcation for appointment as personal representative.’ ). This is
ordinarily a fact-intensive inguiry. “The problem of whether a personal
interest is of a nature sufficiently adverse or antagonistic to be deemed a
disqualification can only be answered with reference to the nature or
extent of such interest, the mlatiumhipﬂf the parties, or other
circumstances involved in the particular situation. The necessity for an
accounting, the fact that an interest 15 disputed or contested, or in
litigation, have all been considered as important elements in making
such a determination.” fn re Moss Est., 157 N.W.2d at B87.

100, However, as a umversal rule, Courts have held that an individual is
per se disquahfied from serving as an executor when the appointment
would place her in a position opposite herself in an Estate lawsuit. Eg,
Hampshire v. Powell, 626 N.W.2d 620, 626 {Neb. App. 2001)
{prosecuting and defending same lawsuit disqualifies personal
representative from office); /n re Estate of Mills, 29 Pac. 443, 444 (Or.
1892) (administrator incapable of serving while holding real estate claim
adverse to estate); Puiney 1. Fletcher, 19 NLE. 370, 370-371 (Mass. 1889)
{executor unsuitable because Estate held claim against him for
fraudulent conveyance); Corey ». Corey, 139 N.W. 509, 511 (Minn. 1913)
{estate representative “unsuitable plaintift to prosecute an
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action...against himself™ regarding validity of prior transactions); fr re
Sariner's Well, 198 N.W. 363, 367 (Wis. 1924) (not possible for
administrator to serve two masters by bringing claim against himself).

101.  Although a Circuit Court's discretion is broad, there are no
circumstances under which it could have appointed Rayvmond as special
administrator with purview over his wife’s lawsuit against him, because
it would install him as a fiduciary caretaker of pending claims against
him personally. The Petition sought relief —Raymond’s appointment-—
that was void, invalid, and illegal from the start.

102. The Court thus concludes that the Estate and all interested parties
“are entitled to have their interests in the estate proceedings
represented by someone independent of the conflicts of interest
apparent here.” Matter of Est. of Cutler, 368 N.W.2d 724, 729 (lowa Ct.
App. 1985). In that case, as with the other cases cited, the remedy was
to “remand for the trial court's appointment of a new executor.” Jd.

103.  Accordingly, in its discretion, the Court concludes that Raymond
must be removed as Special Administrator, and that the removal is
retroactive to his appointment.

104.  All of Raymond’s acts as Special Administrator are deemed void.
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105.  Ravmond’s defense as to the conflict of interest is that he owned
100% of the VOR shares.

106.  Asan affirmative defense, Raymond bore the burden of proving it.
107. 'The Court finds, above, that this assertion has not been proven. As g
result, the Court concludes that Raymond’s purported ownership of
100% of the VOR shares is not a sufficient basis upon which to eliminate

the conflict of interest,

108. The trust document'? {and IRC regulations'*) provide for filing
returns using the tax identification number of one of the grantors, in
spite of the existence of the trust.

109. Thus, the Court concludes that the tax filings for VOR as filed are
how they would look if the Trust was its shareholder and simply
continued to use Raymond’s social security number.

110.  The Court further concludes that Raymond’s contention that he

always owned the VOR shares and never deposited them is new, and is

# See, Living T'rust, Section 5.02. See, alw, Certilication of Trust for the Raymond and
Victoria O°Farrell Living Trust, dates January 14, 2011 (dated 3/29, 2017 (stating “The
tax identificetion number of the trust is the Socia] Security Number of either Raymond A.
O Farrell or Victoria O, O Farrell.”) (and attached here)

%26 CFR 301L.6109-1(a)(2); 26 C.F.R. § L671-4(b){2)(i0AY; 26 C.F.R. § 1.671-
4(b)(2)1)A) (all of which permit a trust to continue filing under the social security
numbers of the grantors)
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clearly at odds with the Record, and with Raymond’s prior litigation
posiions.

111.  In 2011, Raymond and Victoria executed an assignment {attached
here) that placed their VOR shares in Trust, and, such document was
offered by Raymond as an attachment to his Answer in Paul’s lawsuit, '

112.  Further Raymond claimed in his Resistance to the onginal removal
Petition that the shares of VOR were owned by the Trust.

113.In his *Resistance to Pettion for Removal of Special

Administrator,” filed on 10/11/2022, Raymond states that;

were owned [00% by the Trust.” See, Resistance, § 2 (emphasis
added).

114.  For purposes of this proceeding, Raymond is judicially estopped
from claiming otherwise, and, the Court also deems these to be judicial
admissions, In short, the Court refuses to use inconclusive tax filings
and equivocal testimony from Raymond's own witness to override what
was apparently regarded by all of the parties as a central truth to the
various pieces of this family litigation. See, e.g, £t of O'Farrell ».

Grand Falley Hutterian Brethren, Inc., 2024 8.D. 81, 9 3 (“In 2011,

¥ 25CIV23-000015; Exhibit | to " Answer®, filed 4/5/2023 (end attached here}
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Raymaond and Victoria created the Trust and “deposited all (or most) of
their assets’ into the Trust, including their shares of VOR.™)

115. The Court concludes that SDCL 29A-1-310 applies here, which

provides that " Except as otherwise specifically provided in this

decmed te include an eath, atbirmahon, or statement to the effect
that its representations are {rue as far as the person executing itor

filing it knows or is informed, gnd p

deliberate falsification in the document.” From this, the Court
concludes that its findings may properly embrace any statement
made in any document filed from the inception of this Probate to
the present, whether or not made by formal affidasit.

116.  Raymond did not testify at the hearing; however, Raymond’s
Ogctober 11, 2022, statement in his Resistance is deemed to be a
representation he made under penalty of perjury, and, thus presumably
what he would have said if he did restify, namely, that “ [t]he shares of
A" W vi
the Trust.”

117. In conclusion, the Court concludes that there is no basis upon which
to extinguish Raymond's conflict of interest upon a theory that the tax
filings show the Trust never owned VOR's stock.
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118. Paul’s original filing was amended in October 2022 to seek, in the
alternative, that Lance O'Farrell be named as co-Special Administrator,
with Paul. Paul has since died.

119.  Victoria’s Will, although not yet accepted to probate, appears to
nominate Lance O"Farrell as the alternate executor, including if
Raymond is unable to serve, and if Paul does not survive.

120, Accordingly, the Court names Lance O’Farrell as the Successor
Special Administrator, to serve until such time as the Court resolves
whether this is a testate proceeding under Victoria's Will, or an intestate
proceeding.

121. He will serve without bond, upon filing an Acceptance, and Letters
shall issue. If Lance refuses, then the Court will conduct further
proceedings to name a Special Administrator.

Refusing Raymonds Report

122. Raymond'’s Report and Supplements were all submutted after a
Petition for Removal and after the Renewed Petition for Removal
had been filed.

123. This stripped the Special Administrator from seeking further

relief or taking further actions, save for those specially reserved in
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the probate removal statute.

124, Specifically, the Renewed Petition was filed on March 6, 2025,
Raymaond's "Report™ was filed a week later, on March 13, 2025. Filing
the Report was not permitted by the Probate Code.

125. A Special Administrator is prohibited from taking any further action
once a petition to remove him has been filed. Ses, SDCL 29A-3-618
(which incorporates SDCL 29A-3-611). Per those statutory mandates,
once a petition for removal 15 filed, Raymond cannot file a “report™ or
do anything else other than to “account™ and “ preserve” the estate
until the removal petition is resolved. Other than the portions of the
Report detailing the search for and discovery of the Pour-Over Will, the
Report can be rejected altogether on this basis.

126. Further, the Report is offered by Raymond, whose capacity had
been questioned at the time of the objection. The motion to
evaluate his mental condition was pending in the related civil file,
25CTV23-15, and would provide another alternate basis to reject
the Report,

127 Raymond’s Report({s) suggest that no Will was found, and that she
died intestate, but he did find a copy of an executed pour-over will,
and the Court concludes this is erroneous.

128. Ravmond'’s Report({s) suggest that Victoria's estate has no
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assets, which the Court concludes is in error.

129.  Ravmond's Report is refused, and the objections to it are
sustained.

Conclusion

130.  In short, it would be error for this Court to conclude, as Raymond
urges, that Victoria died intestate, with no assets, and, to close the
Estate. It also would be errar to conclude that Raymond has no conflict
of interest.

131. Instead, the Record indicates that Victoria did, indeed, execute a
Will; ™ rhat it may still be valid and enforceable; the absence of an
original does not preclude probate of the copy; ' that the Estate holds
plausible claims that would constitute Estate assets; that Raymond had
an inherent conflict of interest at the cutset which he failed to disclose in
his Petition; that his inherent conflict and his failure to disclose the
conflict render his appointment void; that Raymond is thus removed
from office, retroactive to his appointment; and that Lance O*Farrell iz a

suitable party to serve as Special Administrator, and shall be so named.

*The copy of the Pour-Over Will was filed into the Record by Reymond s counsel on
4/1/2025; Exhibit 2.

 See, SDCL 29A-3-402(d).
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Let _].'udgmem enter m:::m'dl'ng]}'.

BY THE COURT:
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Submitted as proposed findings and conclusions this 22 day of May, 2025,
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INTRODUCTION

After filing multiple petitions in relation to the appointment of the special
administrator and the removal of Raymond O'Farrell as the special
administrator—in September 2022—the Appellants never attempted to have
those matters heard, and, instead, waited until zo23 to file an appeal related to
the appointment of the special administrator back in July of zo22. After
Appellants’ zozs appeal was dismissed, the Appellants set a hearing for April 3,
2025 (subsequently rescheduled to May 1, 2025) to request the removal of
Raymaond O'Farrell as the special administrator of Victoria O'Farrell’s Estate. At
that hearing, nearly three years after Appellants’ original petition for removal,
Appellants presented no evidence,

At the May 1, 2025, hearing, the trial court expressly described Appellants’
lack of evidence: "Mr. Brendtro, vou and vour client have not provided any
evidence outside of briefing in this file” and "there's been allegations of conflicts,
but there’s no evidenee in this file that the Court believes either meets the
standard of affidavit testimony orsomething.” (R, g408.}

Al the hearing, the special administrator, Ravmond O'Farrell, did present
uncontroverted evidence, which included testimony of the O'Farrell family
accountant. The court weighed the evidence and found: (1) Victoria's Estate had
no assets; (2) Victoria never owned any shares of Raymond's corporation (VOR];
and {3) Appellants had waived any procedural defects of the appointment of

Favmond,



The Appellants continue this litigation in Vicloria's Fstate for an unknown
reason. Victoria's dismissed lawsuait, that the Appellants claim as Vietoria's sole
“asset” and reason for Raymond's conflict of interest, was dismissed at the trial
court level and affirmed by this Court. Appellants never even provided a copy of
Victoria's dismissed lawsuil for the trial court in this probate matter. T the settled
record did contain Vietoria's lawsuit, it would show that Victorda's dismissed
lawsuit incorrectly premised its allegations based upon Vietoria owning fo% of

the VOR shares. In short, the continuation of this litigation is wasteful.

OTHER O'FARRELL FAMILY CASES

The Appellants rely on Victoria's dismissed lawsuil® to support a
continuation of this special administration and Raymond's removal.

Additionally, this Court currently has an intermediate appeal before it
regarding the Estate of Paul O'Farrell’s lawsuit against various parties in relation
to VOR transactions {which includes the allegations of Victoria's dismissed
lawsuit ),

Finally, this Court recently affirmed the tral court’s judgment against the
Estate of Paul O'Farrell and Skyline Cattle Company ( Paul's company) in the
amount of $1,200,545.88 and attorney fees of $18,500.1 in favor of VOR,

The Appellants never moved to consolidate any of these other O'Farrell

matters with the probate matter subject to this appeal. Further, the Appellants

* This Court affirmed the dismissal of Vicotria's lawsuit on December 18, coz4.
(App. 1-2, Appeal #30508, arising from 25CIVa2-38.)
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never timely requested the trial court in this matter take judicial notice of any

facts ar resolutions from the various other O Farrell family cases,

PRELIMINARY STATEMENT

Appellants, Connor O'Farrell, as personal representative of the Estate of
Paul O'Farrell, and Lanee O'Farvell, an interested party, will be referred to
collectively as “Appellants™; Appellees will be referred to as follows: the Raymond
and Victoria ('Farrell Living Trust as "Trust,” the Estate of Victoria O'Farrell as
“Victoria's Estate,” Raymond O'Farrell as the Special Administrator of Victoria's
Estate as *Ravmond,” and VOR, Ine, as "VOR™ Paul O'Farrell, now Estate of Paul
{¥Farrell, is an interested party and will be referred to as *"Paul” or "Paul's
Estate”; the interested parties, if referred to, will be by their full names. The
hearing transcript will be referred to as "HT™ followed by the appropriate page
and line number; the Appendix for this brief as “App.”; and for consistency’s

sake, Appellants’ manner of referencing the settled record will be used: “R.__ "

JURISDICTIONAL STATEMENT

A.  Jurisdiction for this appeal.

Appellees agree with Appellants’ jurisdiction statement.
B. Response to Appellants’ continued argument related to the first
appeal of Victoria's Estate.

Appellants spend pages 5-10 of their appellant brief arguing the Court's
holdings in relation to the first appeal of this case, Estate of Vietoria O. O 'Farrell,
#905232, and the appeal of Est. of Paul O'Farrell v. Grand Valley Hulterian

Brethren, Inc., 2024 5.D. 81, Appellants’ arguments related to these other

3



decisions by the Court are not relevant to this appeal, not allowed, and need not

be addressed by this Court or the Appellees.

STATEMENT OF LEGAL ISSUES

1. Whether the Trial Court abused its discretion when it held
Appellants waived the procedural notice defect in the order
appointing Raymond O'Farrell as Special Administrator.

No, the Trial Court did not err when it found Appellants waived their procedural
argument regarding Raymond O'Farrell’s appointment as special administrator,

SDCL 20A-3-014

SDCL 20A-3-011

Matter of Estate of Jones, 2022 3.1, 9, g70 N.W.2d 520

Action Mechanical, Inc. v. Deadwood Historic Preservation Comn, oooz
5.1, 121, 652 N.W.2d 742

2. Whether the Trial Court abused its diseretion when it did not
remaove Raymond O'Farrell as a Special Administrator, and closed
the special administration of Victoria's Estate.

No, the Trial Court did not err.

SDCL 204A-3-611

SDCL 20A-3-618

SIXCL 15-6-52

Matter of Estate of Jones, 2022 8.1, g, o700 N, W.2d 520

Graff v, Children's Care Hospital and School, 2o2o 5.1 26, 43 N.W.2d
484

Matter of Estate of Williams, 348 N.W.ad 471 (8.1, 1984)

State v. Miranda, zoog 8.D. 105, 776 NW.ad 77

3. Whether this appeal is moot when Appellants rely on Victoria's
dismissed lawsuit and have started their own lawsuit including the
same claims.

Yes, this appeal is moot.

Netler v, Netter, 2010 5.D. 60, 935 N.W.2d 78



STATEMENT OF THE CASE

On July 18, 2022, the trial court entered an Order appointing Raymond as
special admimistrator to Victoria's Estate, (K. 5-6.) The clerk of courts first issued
letters of special administration on July 21, 2o22. (R. 7.} Then, on July 22, 2022,
the judge signed letters of special administration, (R, 8.)

O September 26, 2022, Paul filed a petition asking the trial court to
appoint him as a special administrator. (K. 11-12.) On September 26, 2022, Paul
also filed a petition for removal of special administrator, pursuant to SDCL 20A-
a-611, wherein Paul alleged Raymond should be removed as the special
administrator because Raymond was named a defendant in Victoria's lawsuait
before she died. (R. 13-15.) Paul filed * proof of notice” of these various petitions
on September 26, 2022, (R, 26-27.)

Om October 3, 2022, Paul filed a supplement to this Petition for
appointment of special administrator—wherein Paul asked the trial court to
“alternatively™ appoint himself and Lance as co-special administrators. (R, 28.)

Omn October 7, 2022, the trial court entered an order that stated the
petitions filed by Paul would be heard on October 18, zo22.2 (K. 31.)

Paul also filed motions in Vietoria's lawsuit asking to intervene (App. 3-5,
Appeal #30508, arising from 25CIV22-38) and noticed it for the same one-hour
hearing date of October 18, 2o22 (App. 67, Appeal #30508, arising from

2RCIVaea-98)—the trial court heard that issue first. For that 1ssue, Paul called

2 Paul's counsel submitted the proposed notice and order for hearing to the trial
court, after requesting a one-hour hearing on the various petitions via email on
September 27, 2022,
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witnesses and presented evidence for more than three hours. (App. 8-zo, Appeal
#30508, arising from 25CI1Vaz-38.) After that evidence, the trial court asked Paul
about rescheduling his petitions within the probate. However, Paul never set a
new hearing date for his petitions.

O November 7, 2ozg, Paul appealed the appointment of Raymond
CO'Farrell as the special administrator (R, 54), and this Court dismissed the appeal
because of Paul's pending petition to remove Raymond O'Farrell as a special
administrator (R, 85.) This Court's dismissal was issued on December 18, 2024,
(App. 1-2, Appeal 250508, arising from 25CIVaz-38.)

Following the December 18, 2024, dismissal of this first appeal, Paul
renewed his petition to remove Eaymond as special administrator on March 6,
2025, approximately two and a half vears after the original petition to remove
Ravmond as special administrator, (R, 85.) Following Paul's renewed petition to
remove Raymond as special administrator, the special administrator responded
with the following pleadings and exhibits to account for his actions regarding
Victoria's Fstate:

+ Report of Special Administrator, Closing Special Administration (R,
99);
s Renewed Resistance to Petition for Removal of Special
Administrator (K. 109}
= Bupplemental Report of Special Administrator (. 118);
¢ Second Supplemental Report of Special Administrator (R. 145).
The special administrator's renewed resistance explained that Raymond

O'Farrell owned 100% of the shares of VOR when such shares were transferred to
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the Trust in 2011, and that Raymond contineed that 100% ownership after the
shares were held by the Trust. (R, 110.) This was in response to the Appellants’
original petition for removal that stated that Raymond only owned 50% of the
shares of VOR, and that Victoria owned the other so%. (K. 13.) Raymond's 100%
ownership of the VOR shares was also pled by Raymond in 2o22 in response Lo
Appellants’ original petition to remaove him. (R, 39.)

After the pleadings between the parties, a hearing was held on May 1,
2025, in relation to the petition to remove Raymond as special administrator and
petition to close the estate, At the hearing, Appellants presented no evidenee.
Rayvmond presented evidence through his accountant deseribing his sole
ownership of the VO shares. (B, 300-403.) At the hearing, that testimony was
unrefuted.

The tdal court entered findings of fact and conclusions of law and
Jjudgment on May 22, 2025 (K. 372, 375.) The findings and conclusions and
judgment were proposed on May g, 2025 (App. 21-24), and Appellants did not
object to those findings and conclusions as required by SDCL 15-6-52(a). Instead,
alter the statutory deadline had passed, and one day before the judge entered the
findings of fact and conclusions of law and judgment, Appellants submitted an
objection. (K. 410.) The next day, Appellants submitted their own findings and
conclusions. (E. 418.) The trial court entered its findings of fact, conclusions of

law, and judgment that same day. (R. 372-374.)



STATEMENT OF THE FACTS
Appellants did not attempt to present any evidence to establish any facts
in support of their renewed petition to remove Eaymond as a special
administrator: Further, the various comments in Appellants’ brief {including in
their " Statement of the Case & Facts™) that are derogatory of Ravmond have
never been proven through any evidence and are not facts—they are merely a
recital of allegations by Appellants’ attorney from o dismissed lawsuit. Lastly,
Appellants incorrectly state that there have been no *substantive rulings” in
relation to the various lawsuits—this statement is plainly not true, There was a
substantive ruling in this very matter now on appeal, where the trial court
considered evidence and made findings. Additionally, there was a substantive
ruling in the recently affirmed summary judgment proceeding in CHS Capital,
LiC v, Skyline Cattle Co., and Paul FFarrell, and VOR, Inc., 2501V 23-27—
where Appellants had the opportunity to present evidence and appeal on the
issue of a question of fact, but chose not to do so. Tt is true that Appellants’
conduct in these matters has been void of any admissible evidence—instead, they
consistently rely merely on allegations and unproven disparaging comments.
In relation to this appeal, the following facts overlap with the statement of
the case and form the basis for the tral court’s ruling against the Appellants.
A, Facts related to the Trial Court’s finding of waiver.

The trmal court walked through the facts that supported its legal conelusion

3'The lack of evidence includes never providing Victoria's dismissed lawsuit to the
trial court for review.
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that Appellants waived any purported procedural defects of the original onder
appointing Raymond as special administrator of Victora's Estate:

o “July 18, 2022, the petition for appointment of special
administrator was filed. Acceptance was on that same date, and the
order appointing was the same date.” (R, 986; HT p. 11:8-10.)

o  “July 2znd of zozz, the letters of special administration were , ..
signed by Judge Elshere.” (R, 386; HT p. 11:11-12.)

s "September wgth, there was a notice of appearance filed by the
Plaintiffs’ attorney, David Geyer . . . on behalf of Paul O'Farrell.” (R.
386; HT p. 11:114-15.)

s “[O]n September 26th, David Geyer filed a petition for appointment
ol special administmtor,” (R, 286; HT p. 11:16-17.)

s “On September 27th, 2022, |on behalf of Paul O'Farrell, David
Gever] filed a petition for removal of special admimstrator,”
Raymond O'Farrell, and the petition was *[u|nder 20A-3-6-11" for "
‘Removal for cause,” " The petition did not include anything
regarding a procedural defect for “lack of notice.” (R. 386, HT p.

11 18=-20.)

e "0 September 27th, zozz, Paul had actual notice of the
appointment” of special administrator, Eaymond O Farrell,
“because he had filed [a petition] for a removal.” (R. 586; HT p.

11:22-24.)



“On September 27th, 2zozz, [Paul O'Farrell] filed a motion to
determine a potential conflict.” (R. 386-a87;, HT pp. 11:25-12:1.)
“On Oxetober 5rd, Paul filed o supplemental petition for
appointment of a special administrator.” (R. 587 HT p. 12:2-5.)
“On October 4th, [Paul O'Farrell filed an objection] to the notice of
appearance of the Schoenbeck & Erickson law firm.” (R, 387; HT p.
12:4-75.)

“On Oetober 4th, a notice and order for hearing was filed by the
Court” in relation to the petitions filed by Paul. (R. 987, HT p. 12:6-
7.

“[C]n Oetober 4th, Paul filed a notice of hearing, which was set for
[COetober 18, 2022]." (R, 387; HT p. 12:8-0.)

“On October 11th, Paul’s attorney issued a subpoena to a witness for
the [October 18] hearing.” (R, 387; HT p. 12:10-11.)

“Oin Oetober 18th, Paul and his attorney participated ina hearing
that lasted over three hours, and never raised the issue of notice™ in
regard to the petition to remove Raymond O Farrell as the special
administrator. (R. 387 HT p. 12:12-14.)

“On [November 7, 2023), a notice of appeal was filed by Paul’s new
attorney, Mr. Brendiro, and the notice issue is raised for the first
time hefore the South Dakota Supreme Court. That appeal was

dismissed based on the motions o remaove the special

Ly



administrator” still pending. (R. 387; HT p. 12:15-19 (emphasis
added). ]
B. Raymond's 100% ownership of VOR shares.

The evidence proves that Raymond O'Farrell was the owner of all VOR
shares before the Trust, during the Trust, and after Victoria’s death.

Before the Trust, from 2008 to 2011, Gene Kiefer testified to the fact that
Raymond was the 100% owner of the shares, as shown through regular tax work,
and testified to the process in which Raymond acquired the shares. (R, 392-399.)
The genesis lor Ravmond’s 100% ownership of the VOR shares began when
Raymond was a sharcholder in a different corporation, O'Farrells, Ine. (R 308.)
That corporation was set to dissolve, and the assets of thal corporation were
transferred into four or five sub-s corporations. (R. 308-304.) To complete that
transaction without tax consequences, ownership and assets had to stay in place
for each one of those sub-s corporations. (. 308-300.) From the cutset of VOR,
Raymond owned 100% of VOR as a subsidiary-s corporation of the original
('Farrell corporation. (R. 308-990.) If Raymond transferred any of those shares
to Victoria, there would have been substantial tax consequences, and he was
advised against it. (K. 309.) It was purposeful that Raymond owned 100% of the
VOR shares. (B 300.)

From 2o11 through Vietora's death, Raymond never transferred any of his
separate property of the VOR shares to Victoria or anyone else. (R 404.) There is
no evidence that Victoria ever owned a share of VOR. [, 404.) Instead, the
evidence supported that Victoria repeatedly signed federal tax forms that
econtinued to show that RBaymond was the io0% owner of VOR shares. (R 404.)
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C.  Victoria's Estate has no assets,

The response by Appellants to reports of the special administrator
included no evidence of any assets that were held by Victoria's Estate, (R 120-
130.] Instead, the Appellants only listed the claims in Victoria's dismissed
lawsuit. (R. 120-130.) The evidence at the hearing established no assets, and the
Appellants provided no evidence to establish that the claims in the dismissed
lawsuit are an asset of Victoria's Estate, As such, Appellants did not provide any
value to these claims based upon any evidence. The Appellants merely described
that the claims, at one point, existed in Vietoria's dismissed lawsuit.

.  Filings after the hearing.

Following the May 1 hearing, proposed findings of fact and conclusions of
law and a proposed order were filed with the court on May g, in accordance with
SDXCL 15-6-52(a). (App. 21-24.) Under SDCL 15-6-52(a), the Appellants had five
days, or until May 16, to object and file their own proposed findings and order.
The Appellants did not do so. The Appellants filed an objection on May 21, eight
days later, and their proposed findings of fact and conclusions of law on May 22,
nine days later. (R. 410, 418.) Both Appellants’ filings were after the statutory
period—the objection filed the day before the signed order and the proposed
findings filed the day of the signed order.

Within those findings of fact and conclusions of law, the Appellants made
the argumeni—for the first time—that there were judicial admissions by Victoria's

Estate in relation to the VOR shares. (R 4253-4206.)



STANDARD OF REVIEW

In regard to the trial court’s appointment of Raymond as special
administrator, this Court reviews the trial court's appointment of a special
administrator under an abuse of diseretion standard. Matter of Estate of Jones,
zo22 5.D. 9, 133, 970 N.W.2d 520, 531.

The trial court’s findings of fact are subject to the clearly erroneous rule:

The question is not whether this Court would have
made the same findings that the trial court did, but
whether on the entire evidence we are left with a
definite and firm conviction that a mistake has
heen committed. This Court is not free to disturh
the lower court's findings unless it s satisfied that
they are contrary o a clear preponderance of the
evidence. Doubls about whether the evidence
supports the court's findings of fact are to be
resolved in favor of the successful party's version of
the evidence and of all inferences fairly deducible
therefrom which are favorable to the court's action.

Matter of Estate of Simon, 2024 5.1, 47, $20, 11 N.W.3d 36, 41.

When deciding cases involving a mixed question of law
and faet, the properstandard of review is dependent
upon the nature of the inguiry:

[f application of the rule of law to the facts requires
an inquiry that is “essentially factual”— one that is
founded “on the application of the fact-finding
tribunal's experience with the mainsprings of
human conduct”—the concerns of judicial
administration will favor the [trial] court, and the
[trial | court's determination should be classified as
one of fact reviewable under the clearly erronecus
standard. If, on the other hand, the question
requires us to consider legal concepts in the mix of
fact and law and to exercise judgment about the
values that animate legal principles, then the
concerns of judicial administration will favor the
appellate court, and the question should be
classified as one of law and reviewed de nova.
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Id. at 17,
ARGUMENT

The Appellants base their appeal upon no evidence.

In three years, the Appellants have not provided any evidence in support
of their various displeasures with the special administration of Rayvmond,
Instead, Appellants’ entire position revolves around the dismissed lawsuit of
Victoria. There is no evidence in Victoria's Estate regarding the merits of that
lawsuit or the effect of Victoria's death upon that lawsuit. The Appellants never
even provided the complaint from Vietoria's dismissed lawsuit to the trial court in
this probate matter.

Based upon the undisputed evidence, the Appellants waived any
procedural defects of the appointment of the special administration. In addition,
the trial court correctly found no conflict of interest existed to remove Raymond
as the special administrator. The lawsuit relied upon the incorrect theory that
Vietoria owned 50% of the VOR shares with no supporting facts. The trial court’s
findings of fact and conelusions of law were based upon the evidence—of which
the Appellants presented none.

1. The procedural defects appointing Raymond as Special
Administrator were waived by Appellants.

The Appellants’ argument ignores their own actions. The purpose of the
legal doctrine of waiver is to prevent litigants from attempting exactly what the
Appellants seek to do. The Appellants acted to the contrary and sat in silence on
the purported procedural defects for more than bwo vears, Instead, the

Appellants filed a petition to remove Raymond soon after he was appointed and
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expressly failed to raise any procedural issues with the order that appointed
Raymond.

It was not mischievous for Raymond to act as the special administrator of
his wife's estate. The Appellants’ starrv-eyved viewpoint of Victoria's dismissed
lawsuit does not control. The evidence controls, of which the Appellants offered
none al the latest hearing or any other to substantiate their conclusory and
derogatory remarks against Raymond.

i, Applicable law

SDCL 20A-3-614 describes the process for the appointment of a special
administrator:

A special administrator may be appointed:

(1) Informally by the clerk on the application of
any interested person when necessary to
protect the estate of a decedent prior Lo the
appointment of a general personal
representative or, if a prior appointment has
been terminated, as provided in § 20A-3-600;
or

(2] In a formal proceeding by arder of the court
on the petition of any interested person and
finding, after notice and hearing, that
appointment is necessary to preserve the estate
or to secure its proper administration including
its administration in circumstances where a
general personal representative cannot or
should not act. If it appears to the court that an
emergency exists, appointment may be ordered
without notice.

This Court has held the following:
“Generally, questions over . .. notice must be raised at

the first reasonable opportunity or they are waived.
Moreover, actual participation in legal proceedings



waives irregularities in notice and service procedures
and even a lack of formal notice.”

Matter of Estate of Jones, 2022 8.1, g, Ti7, g7o N.W.2d 520, 527 (citations
omilted]).

As it relates to who can serve as a special administrator, this Court has
held the circuit court has *discretion to determine if a special administrator is
‘necessary to preserve the estate or to secure its proper administration including
its administ ration in circumstances where a general personal representative
cannot orshould not act.”™ Id., at $33. Further, this Court has stated, “|T|he
[eirenit] court must have confidence that the person will demonstrate the
upmost loyalty, impartiality, and integrity, and that the person does not have an
interest in pending litigation, or bias or prejudice, such that the appointment
would be adverse to the interest of those to be served by the appointment.™ Id.

Lastly, a special administrator may be removed when the evidence
establishes that:

(b) Cause for removal exists when:

(1) Hemoval is in the best interests of the
estale;

(2] The personal representative or the person
requesting the representative’s appointment
intentionally misrepresented material facls in
the proceedings leading to appointment; or

(3) The personal representative has
disregarded an order of court, has become
incapable of discharging the duties of office,
has mismanaged the estate, or has failed to
perform any duty pertaining to the office.

SDCL zoA-3-611(b){1), (2), and (:3).
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InJones, this Court discussed the issue of waiver in regard to the lack of
notice for a probate hearing:

Nevertheless, we decline to address Doug and
Jessica's procedural claim because Doug and Jessica
have waived the issue concerning the lack of notice for
hearing on the Petition. "Generally, questions over ...
notice must be raised at the first reasonable
opportunity or they are waived. Moreover, actual
participation in legal proceedings waives irregularities
in notice and service procedures and even a lack of
formal notice.” State v, Fifteen Impounded Cats, 2010
5.D. 50, N31, 785 N.W.2d 272, 282 (internal citation
omitted). In State v. Fifteen Impounded Cats, this
Court held that the defendant waived her claim of
insufficient notice because she actually participated in
the hearings without any objection to the sulficiency
of notice, Id. 132, 785 N.W.2d at 283; see also
Waollenburg v. Conrad, 246 Neb. 666, o2 N.W.ad
408, 411—12 (1994) { holding that notice may be
waived through uneguivoeal conduet such as
voluntary appearance or filing a lawsuit); Mattingly v.
Charnes, 7o0 I'.ed g27, 28 (Colo. App. 1985) ("One
who is notified, appears, and participates in a hearing,
cannot later be heard to complain as to the sufficiency
of notice he received.”).

Jones, at $i7.
Generally, the law on waiver is as follows:

The doctrine of waiver is applicable where one in
possession of any right, whether conferred by law or
by contract, and with full knowledge of the material
facts, does or forbears the daing of something
inconsistent with the exercise of the right. To support
the defense of waiver, there must be a showing of a
clear, unequivocal and decisive act or acts showing an
intention to relinguish the existing right.

Aetion Mechanical, Ine. v. Deadwood Historie Preservation Com'n, 2002 5.1,

121, i, G52 N.W.z2d 742, 740.
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b. Analysis

The tral court found that Appellants waived their procedural defects as to
the original appointment of Raymond because of the actions Appellants took
following that appointment. The Appellants disagree that their actions
constituted waiver. However, the finding of waiver is supported by the
undisputed facts of the Appellants’ actions,

i. The Trial Court’s ruling applies to any procedural defect
af the omginal appeintment of Raymond.

Appellants’ concern with the finding of waiver stems from the language of
SDCL 2gA-3-614. Specifically, the argument that the cireuit court eould appoint
Raymond without notice if there is an emergeney, but was still required to have a
hearing. This is a strained reading of the statute. If there is no notice, what would
a hearing accomplish?

Appellants contend a hearing would have fleshed out more about
Victoria's dismissed lawsuit. However, there is no burden described by SDCL
20A-1-614 that would have led to additional questioning regarding the
emergency. The argument is wholly speculative and not based on any evidence.
Rather, it is supported only by Appellants’ conjecture.

Further, it does not change that the trial court heard this argument {rom
counsel at the hearing and specifically rejected it because the trial court found
that the acts of Appellants constituted waiver. The trial court incorporated ils aral
rulings into its finding of Tacts and conclusions of law. (R, 372-374.) Therefore,
the absence of the trial court expressly stating that the waiver applied to SDCL

20 A-3-614's purported requirement of a hearing is of no consequence.
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1. The Appellants waived their might to object o the
procedure of Raymond’s appoiniment as Special
Admumistrator,

The doctrine of waiver applies to both the notice and hearing requirement
of the original petition appointing Raymond as a special administrator. The law
whaolly supparts that the doctrine of waiver is not limited to only notice, as sucha
result would not be logical.

When the trial court ruled, it specifically laid out the facts of Appellants’
actions that constituted waiver:

o “July 18, zozz, the petition for appointment of special
administrator was filed. Acceptance was on that same date, and the
order appointing was the same date.” (K. 386; HT p. 11:8-10.)

s “July 2z2nd of 2022, the letters of special administration were . . .
signed by Judge Elshere.” (K. 386; HT p. 11:11-12.)

s “Beptember 1gth, there was a notice of appearance filed by the
Plaintiffs’ attorney, David Geyer . . . on behalf of Paul (¥'Farrell.” (R.
a86; HT p. 11:14-15.)

= “[0]n September 26th, David Geyer filed a petition for appointment
of special administrator.” (R. 386; HT p. 11:16-17.)

s “0On September 27th, zozz, [on behalf of Paul O'Farredl, David
Gever] filed a petition for removal of special administrator,”
Raymond O'Farrell, and the petition was “[u]nder z9A-3-6-11" for *

‘Removal for cause.” " The petition did not include anything
regarding a procedural defect for “lack of notice.” (R, 486; HT p.
11;18-20.)
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“On September 27th, 2022, Paul had actual notice of the
appointment” of special administrator, Raymond O'Farrell,
“because he had filed [a petition] for a removal.” (R. 386; HT p.

11 E0=04 )

“On September 27th, 2oz22, [Paul O Farrell] filed a motion to
determine a potential conflict.” (R, 386-387; HT pp. 11:25-12:1.)
“On October 3rd, Paul filed a supplemental petition for
appointment of a special administrator.” (R, 387 HT p. 12:2-9.)
“On October gth, [Paul O'Farrell filed an objection] to the notice of
appearance of the Schoenbeck & Erickson law firm.” (R, 387; HT p.
12:4=5.)

“On October 4th, a notice and order for hearing was filed by the
Court” in relation to the petitions filed by Paul. (R. 487, HT p. 12:6-
7]

“[O]n Detober 4th, Paul filed a notice of hearing, which was set for
[Cetober 18, 2022]." (R. 387; HT p. 12:8-0.)

“On October 1ith, Paul's attorney issued a subpoena to a witness for
the [October 18] hearing.” (R. 387, HT p. 12:10-11.)

“On October 18th, Paul and his attorney participated in a hearing
that lasted over three hours, and never raised the 1ssue of notice™ in
regard to the petition to remove Raymond O'Farrell as the special

administrator. (. 387 HT p. 12:12-14.)



» “On [November 7, 2023], a notice of appeal was filed by Panl's new
attorney, Mr. Brendtro, and the notice issue is raised for the first
time before the South Dakota Supreme Court. That appeal was
dismissed based on the motions to remove the special
administrator” still pending. (R. 387; HT p. 12:15-19 {(emphasis
added). )

There is no record of any argued procedural defect prior to Appellants’
first appeal that this Court dismissed. (R. 11-15, 19-25, 28-30.)

Te ecounter, the Appellants argue that waiver should not apply because
Appellants did not engage "in the same type of ‘actoal participation in legal
proceedings’ that the litigants did in Matter of Esiate of Jones.” (Appellants’
Brief, p. 37.) Appellants then claim that the action of filing an ohjection to
Raymond's appointment as special administrator was proof that Appellants did
not waive the procedural arguments to Raymond's appointment.

In Jones, this Court reviewed whether the circuait court erred when it
allowed a petition to be heard on the removal of a special administrator when
that petition was not noticed for that hearing, zo22 5.1, g, i5-18, oyo N.W.2d
gz, g26-7. The Appellants in Jones participated in that hearing, and this Court
found that it was a waiver of the notice issue through participation. Id. at 1a.
When deseribing the reason that participation in the hearing waived any notice
issue, this Court cited to several eases, including a Nebroska case, Wollenburg v,
Conrad, 246 Neb, 666, 522 N.W.2d 408, 411-12 (1994). Jones, at Ti7. This Court
cited Wollenburg with the following: “holding that notice may be waived through
uneguivoeal conduct such as voluntary appearance or filing a lawsuit.™ Id.
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The holding in Jones and this Court’s cite to Wodlenburg fits within the
same framework of the general South Dakota law on waiver. The person must
have knowledge of a right and there must be a clear and unequivocal act
relinguishing that right. Action Mechanical, Inec., at T18.

First, the original ohjection of Raymond's appointment shows the
Appellants had knowledge of Raymond's appointment and its lack of hearing or
notice. However, the original objection contained no argument or position that
identified any procedural issues with Raymond's appointment. Instead,
Appellants argued that Eayvmond had a confliet of interest because of Vietoria's
lawsuit that alleged the shares of VOR were owned 50% by Raymond and 50% by
Victoria. (E. 13-15.)

Second, when given another opportunity to have a hearing on the original
objection, and after the first hearing never addressed the petition due to other
matters, Appellants did not set it for a new hearing. Further, at the hearing on the
original objection, the Appellants never made any mention of any perceived issue
with the procedure of the appointment of Raymond. Instead, Victoria’s Estate sat
idle without any filings by the Appellants until their first appeal, that this Court
dismissed.

Appellants had the right to object to the procedure used in the
appointment of Ravmond, but chose to go another route, both after Raymond
was originally appointed and for another two and a half vears following his
appointment. The act of filing an objection that raised no procedural issues, then
allowing the special administration to continue for two and half vears,
constituted an unequivecal act by Appellants relinguishing the right to ohject to
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the original appointment. The procedural argument was waived, and Appellants’
conclusory and derogatory remarks cannot act to revive it,

z.  Raymond's appointment as Special Administrator was not void,
and the evidence did not support his removal under SDCL 29 A-3-611.

Apart from the waived procedural attack, Appellants are attempting to
void a special administrator that had been in place for approximately 50 months
by claiming Vietoria's lawsuit made Raymond unsuitable to be the special
administrator at the outset. Appellants attempt this without providing any
evidenece, Additionally, the Appellants’ brief contains no legal explanation for
how the order appointing Ravmond is “void,” as their petition was for removal of
Raymond as special administrator, and removal under SDCL 29A-3-611 is the
only legal process for a special administrator with a conflict of interest. Apart
from the missing legal citations, there are several reasons why the trial court’s
findings of fact are supported by the evidence, and Appellants’ legal argument of
unsuitability fails.

First, Appellants’ argument that Victoria's lawsuit makes the special
administration void ignores that the lawsuit is dismissed and that Victoria's
lawsuit had noeffect on Raymond upon her death or before her death, as
Raymond separately owned 100% of the shares of VORL

Second, there was no evidence presented that Victoria's Estate has any
assets. The lack of assets in Victoria’s Estate supports the trial court’s closing of
the special administration, because with no assets, what purpose could it

conceivably serve.



Third, the appointment of special administrator was temporally limited Lo
“such time as it is necessary to investigate whether the decedent has a will." (R.
5.} The appointment of Raymond as special administrator, and any perceived
issues, disregard that an investigation for a will cccurred and there was no
evidence offered that a will exists that operated in any manner, exeept to pour
any assels into the Trust or to Raymond, Based upon the evidence, the thal court
correctly ruled that the special administration should be closed following
Raymond's investigation for a will.

. Applicable law

The Jones case provides the diseretion that the thal court adheres to in
South Dakota regarding unsuitability of a personal representative:

The eircuit court has diseretion to determine if a
special admimstrator is ‘necessary to preserve the
estate or Lo secure its proper administration including
its administration in circumstances where a general
personal representative cannot or should not act.”
SIXCL 20A-3-614; see also In re Est. of Hutmean, 705
N.E.2d 1060, 1064-65 (Ind. Ct. App. 1009) ["No one
can serve as a special administratrix whom the trial
court finds unsuitahle. A person may be deemed
unsuitable by reason of an interest in pending
litigation, or bias or prejudice[. ")

Jones, at Y33,

In determining who shall pursue a wrongful death
claim on behalf of an estate, the "[cirenit] court must
have confidence that the person will demonstrate the
utmost lovalty, impartiality, and integrity, and that
the person does not have an interest in pending
litigation, or bias or prejudice, such that the
appointment would be adverse to the interest of those
tor be served by the appointment.”

Id.
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When the trial court is faced with a petition to remove a special
administrator, SDCL 20A-3-611 controls:

(a) Any interested person may petition for removal of
a personal representative for cause at any time. Upon
filing of the petition, the court shall fix a time and
place for hearing. Notice shall be given by the
petitioner to the personal representative, and to ather
persons as the court may order. Except as otherwise
ordered as provided in § 20A-3-607, after receipt of
notice of removal proceedings, the personal
representative shall not act except to account, to
eorrect maladministration, or to preserve the estate. If
removal is ordered, the court shall direct by order the
disposition of the assets remaining in the name of, or
under the control of, the personal representative
being removed.

(b) Cause for removal exists when:

(1) Remowal is in the best interests of the
estate;

(2) The personal representative or the person
requesting the representative’s appointment
intentionally misrepresented material facts in
the proceedings leading to appolntment; or

(1) The personal representative has
disregarded an order of court, has become
incapable of discharging the duties of office,
has mismanaged the estate, or has failed Lo
perform any duty pertaining to the office.

() U'nless the decedent's will directs otherwise, a
personal representative appointed at the decedent's
domicile who is requesting appointment either
personally or of a nominee as personal representative,
may obtain removal of another who was appointed
personal representative in this state to administer
local assets.



b. Analysis

The tral court correctly found that Raymond was suitable to operate as the
special administrator to Vicotria's Estate. Apart from making conclusory
statements regarding Victoria's lawsuit, the Appellants provided no evidence Lo
support Raymond was unsuitable.

t. Can the original appointment be ruled void or must
Appellanis follow SDCI 294 -3-6117

T begin, the Appellants’ brief claims that the suitability of g special
administrator is “fact intensive,” then also claims that it is a per se rule that a
special administrator cannot serve if he is a defendant in an action by the
deceased. There is no “per se” law in South Dakota. To the contrary, and as noted
in Appellants” brief, South Dakota law provides that the trial court has discretion
to determine if pending litigation makes a special administrator suitable or not:
*A person may be deemed unsuitable by reason of an interest in pending
litigation, or bias or prejudice.” Jones, at 9593 (em phasis added).
Further, the Appellants rely on Hampshire ©. Powell, a Nebraska appellate
case, to support that Raymoend's appointment should be vord. However, the
Appellants do not include the following sentence from their legal cite that states:
If the personal representative has a conflict, the
proper procedure would be for the interested
beneficiary to petition the court for removal of the
personal representative pursuant to Neb. Rev.Stal. §
s0—-2454 (Reissue 1995) or to plead and prove that an
exception to the general rule applied.

Bz N.W.2d 6zo, 626 (Neb.App. 2oo1).

This sentence describes that the proper method does not include voiding

the special administrator appointment, rather it is to plead and prove the
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exception to the general rule or seek removal through the Nebraska removal
statute, which mirrors SDCL 20A-3-611. SDCL 20A-3-611 requires the trial court
to find a reason for cause to remove the special administrator, after a hearing on
said petition. 1t requires evidence. Il is true that Appellants pled the purported
conflict of interest, but undisputedly made no attempt to prove it at the hearing,

Additionally, SDCL 29A-3-618 follows the procedure in the Hampshire
case where it describes the manner in which a special administrator may be
terminated—none of which includes a voiding of the original appointment and,
instead, limits potential termination to "SDCL 20A-1-608 to SDCL 20A-3-611,
inclusive.” (emphasis added. ) When applying the correet standard under SDICL
26A~13-618, the trial court made findings of fact that were not clear errors, and the
trial court did not abuse its discretion in not removing Raymond as the special
administrator.

Even though Appellants did not present evidence to support removal,
Raymond did present evidence that established his special administration had no
conflict of interest, that Victoria's Estate had no assets, and that he fulfilled his
role as defined by the order appointing him as special adminstrator,

it. The emidence establhished thal Raymond owned 100% of
the VOR shares.

The Appellants” central complaint about Raymond’s appointment as
special administrator is based upon Vietoria's dismissed lawsuit against
Ravmond. However, the Appellants never included that complaint in the record
with their requests to remove Raymond. {R. 13-15, 85-08, 120-1134. ) The trial

court did not abuse its discretion when Appellants failed to provide the alleged



dismissed lawsuit as evidence of a conflict of interest. The Appellants' record in
front of the trial court is all that this Court reviews. Appellants are assigned “the
ultimate responsibility for presenting an adequate record on appeal” to this
Court, and to the trial court. Graffv. Children’s Care Hospital and School, zozo0
5.1, 26, 116, 043 N.W.2d 484, 489. "Where the trial court record is incomplete,”
as in the lack of Victoria's dismissed lawsuit, this Court operates under the
“presumption . . . that the cireuit court acted properly.” Id.

Even though the Appellants provided no evidence of a conflict outside of
their remarks and statements in briefs describing the dismissed lawsuit,
Rayvmond provided uncontroverted evidence that established that Victora never
owned any shares of VOR, thus her original complaint did not create any conflict
of interest for Ravmond.

Te begin, under the terms of the Trust, Ravmond was entitled to freely
negotiate his shares in any manner he preferred as separately held property:

€] Addition or Remaoval of Trust Property

Eﬁuﬂummmnﬂum Both of us, acting joindy may
roperty from the trost. Each of us, acting alons, may remove
ﬁam-ﬂlmmdﬁmumﬂwm

(R. 157 {emphasis not by Appellees].)

Next, the evidence established that Raymond always owned the VOR
shares, even when thev were held in the Truost after it was established in 2011,
The Trust language is what creates the dual ownership—by the Trust and
Rayvmond. Victoria's dismissed lawsuit wholly operated under the incorrect

premise that Victoria owned half of the VOR shares. (R. 13-15.)



Further, Raymond's response to the renewed petition to remove him
briefly described that he was 100% owner of the shares, even when the Trast held
them, and this was also part of Raymond's response to Appellants’ original
petition requesting his removal inzozz, (R 1o-111, 59.)

The Appellants” argument regarding the VOR shares is based on the
incorrect premise that Raymond eould not own the shares when they were held in
the Trust. The Trust expressly describes the process of separate property being
held by the Trust.

As noted above, the evidence established through the testimony of the
family accountant that Rayvmond was always the 100% owner of the shares, even
after the Trust held them. The fact that the family accountant did not have
specific knowledge of Raymond transferring his shares to the Trust does not
operate to transfer any of Raymond's shares to Vietoria.

To be more specific, the testimony by Mr. Keifer included the origin of the
VOR shares as Raymond's, the adviee to not transfer any shares to Victoria, and
the lack of evidence showing any transfers to Vietoria. (R. 506, 308-300, 404.) It
was not merely tax forms that established Raymond's ownership in the VOR
shares. [t was the unrefuted testimony of the accountant describing the origin of
the shares and why the shares would never have been transterred to Victoria,
personally. (R, 308-300.) In response, the Appellants provided no evidence that
Victoria owned any shares of VOR. And, in this appeal, the Appellants do not
claim that Victoria owned any shares, they merely complain that the Trust held
them—which is inconsequential given the Trust's express language regarding
separate property. It was not an abuse of discretion by the trial court to weigh the
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evidence and make the finding of fact that Raymond owned 100% of the VOR
shares.

For the first time, and after the statutory period to object to proposed
findings and conclusions of law lapsed (8DCL 15-6-52(a)), Appellants contended
that this position by Rayvmond was inconsistent from previous statements of
Raymond in various pleadings. Because of this inconsistency, Appellants’ claim
Raymond is judicially estopped from now making this argument. Again, this
argument was not properly presented to the trial court at the hearing and within
the statutory time to object to the proposed findings of fact and conelusions of
law and, thus, cannot be the basis for an argument on appeal. Action Mechanical,
Ine., at 150. Further, even if Appellants timely filed proposed findings of fact and
objecting to Raymond's proposal, SDCL 15-6-52(a) does not allow Appellants to
introduce new arguments and evidence, The Appellants chose to not timely make
this argument or present evidence to the trial court, even though Ravmond
explained his position on the shares in his response to their renewed objection
and to the original petition. (R. 110, 39.)

Beyond its improper nature of never being provided to the trial court, the
argument misses the distinetion within the T rust regarding separate property.
Raymond does not contend the Trust was not funded with his shares of VOR, and
the trial court never made that ruling, The previous statements regarding the
VOR shares being placed in the Trust are not disputed and do not contradict that
Raymond was the 100% owner of such shares. Appellants had the opportunity to

contest that evidence, but chose not to do so.
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tii. The Trial Court correctly found that Victoria'’s Fstale
had no assels.

The only argument proffered by Appellants regarding assets in Victoria's
Estate was claims they contend were a part of her dismissed lawsuit. Again, the
Appellants provided no evidence to support the basis of that lawsuit—that
Victoria owned 5o% of the shares of VOR. Farther, even if Appellants had
evidence of Victoria owning 50% of the shares of VOR, the Appellants did not
deseribe the effect of the validity of any claims related to the shares after her
passing,

Specifically, following Vietoria's death, Raymond, as the surviving trustor,
has the “power to appoint all or any portion of the principal and undistributed
income rermaining in the Marital Trust among our descendants,” (B, 181.)
Therefore, even if Victoria held shares of VOR individually, the Trust does not
support that those shares would result in any distribution to Victoria's Fstate. To
the contrary, the language of the Trust supports Raymond’s ability to appoint
principal and undistributed income of those potential VOR shares to any of
Raymond and Victoria's descendants.

Without any evidence of Victoria's Estate holding any assets, the trial court
correctly weighed the evidence and did not commit clear error when making that
finding of fact. The fact that Victoria’s Estate does not have any assets supports
that it was not an error of law that the trial court closed Ravmond's special

administration or denied removing him.
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iv. The Trial Court correctly ruled that the evidence
supported that Raymond fulfilled his duty as a Special
Admurustrator to search for a unll.

Appellants take issue with the trial court’s finding of fact that Raymond
diligently looked for a will. However, based upon the evidence presented, this
finding of fact was not clear error. Farther, it supports that Raymond's duty as
special administrator had been ful filled.

The trial court was presented with evidence from Raymond that his
counsel searched for a will immediately after the death of Victoria. (R. 135-143,
145-146.) This included communicating with the attorney that drafted the T rust.
(R. 142-143.) In that communication, the attorney who drafted the Trust told
Raymond's counsel that his law office did not have the original will, only a copy.
(R. 142.) The copy of that will appointed Raymond as a personal representative
and disbursed the assets of Victoria to the Trust. (B 136-141.)

Appellants claim that it was mischievous behavior for Raymond to not
immediately inform the court or other parties of this communication. However,
the evidence does not support any mischievous wrongful behavior by Raymond.

First, the will merely creates a pour over into the Trust, so the Estate of
Victoria would be without any assets, if she had any. Then, the will appoints
Raymond as the personal representative. In short, it does not have any effect on
any argument by the Appellants.

Second, the disclosure of the will was not late or mischievous, it was
disclosed when Appellants finally set a hearing for their petition to remove
Raymond. The fact that these communications and copy of a will were not

disclosed at a different time prior to the hearing is not evidence of any wrongiul

gz



hehavior. It also ignores that Raymond's counsel wrote to Appellants requesting
information of a will back in August 5, 2zo2z. (R, 135.) Apart from the Appellants’
claim of poor timing of its disclosure, the Appellants did not present any evidence
supporting any intentional wronghul behavior by Raymond. As this Court has
deseribed, removal of a personal representative (or special administrator)
requires more than these aceusations of irregalarities in management of the

special administration:

Irregularities in management which are not harmful
to the estate will be overlooked, and “[i]f the court can
readily remedy a matter of complaint, no removal will
be ordered.”

Matter of Estate of Williams, 348 N.W.2d 471, 474 (5.D. 1084) (citations
omitted),

Third, Appellants did not attempt to provide any evidence as ta how
Raymond's search for a will was defective or harmful to the Estate. In fact, the
one type of will that Appellants believed Vietoria had (a pour over will into the
Trust) is the exact copy of a will that was located and disclosed.

v. The Trial Court correctly found thal Roymond did not
misrepresent focts.

Appellants claim that Raymond misrepresented facts by not disclosing the
full eaption of the lawsuit Vietoria had against him when she passed—like all of
Appellants’ comments, they decided not to present any evidence of
misrepresentation. Appellants never called Raymond to the stand or had anyone
testify to how that was misleading or made with any deceiving intent. At worst,

this was a human error that does not support removal. Id.



Additionally, the basis for Victoria's lawsuit—that she owned 50% of the
shares was proven false at the hearing. The purported “misrepresentation”
resulted in no harm to Victoria's Estate. [d.

vi. The Trial Court did not err by considering Raymond’s
responses and emdence.,

Appellants argue that Raymond should not have been allowed to respond
to Lhe allegations against him through his filings of reports and petitions,
following Appellants’ renewed petition to remove him, On its face, this argument
is bizarre. Under this theory, an accused personal representative or special
administrator would have no due process or ability to defend themselves.

Apart from being constitutionally strained, it ignores the plain text of
SINCL 20A-3-611, which allows the personal representative (or special
administrator] “to account, to correct maladministration, or to preserve the
estate.” Raymond's reports and petition to close the special administration were
necessary to account for his actions and to preserve Victoria's Estate from
wasteful litigation. They were allowed by law, and to argue otherwise would
improperly narrow the statute to the point of rendering language in the statute
meaningless (" "We should not adopt an interpretation of a statute that renders
the statute [or part of it] meaningless." " State v, Miranda, 2009 8.1, 105, Y23,
776 N.W.2d 77, 83 (citations omitted)).
3= Appellants’ issues with Raymond’s appointment as Special
Administrator are moot,

Appellants’ various complaints about Raymond serving as the special

administrator all stem from Victoria's dismissed lawsuit. This ignores that the
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lawsuit was dismissed, and that this Court affirmed the dismissal. It further
ignores that Appellants have started their own litigation against several
defendants that includes the claims from Victoria's dismissed lawsuil
f. Applicable law
The mootness doctrine was recently described in Netter v, Netler:
“This Court renders opinions pertaining to actual
controversies affecting people’s rghts.” Skjonsberg v,
Menard, Inc., 2019 8.1 6, 112, g22 N.W.2d 784, 787.
The Court will generally not rule on an issue il a
decision “will have no practical legal effect upon an
existing controversy.” I'd. ¥ 14, g2z N.W.ad at 788. In
other words, the Court will not decide a moot case.2"A
moot case is one in which there is no real controversy
or which seeks to determine an abstmet question which
does nol rest on existing facts or rights, with the result
that any judicial determination would have no practical
or remedial effect.”
2010 8.1, 60, Y0, os5 N.W.ad 789, 701
b. Analysis
The Appellants cite law and make all their arguments in support of their
appeal, as if Victoria’s dismissed lawsuit is still pending. It is not. There is
undisputedly no conflict of Haymond as special administrator in relation to that
dismissed lawsuit—as il is no longer pending. There would be no practical effect
to remove Ravmond as special administrator because of a dismissed lawsuil.
Further, the allegations and remedies requested in Victoria's lawsuit are included
in the lawsuit by Paul against several defendants (which is currently with this
Court on an intermediate appeal, No. g1101).

Additionally, the matter is moot hecause of Raymond's 100% ownership of

VOR shares. Evidence al the hearing established that Raymond's ownership of



VIR shares continued through the transfer into the Trust. Because Victoria's
dismissed lawsuit was based upon her owning 50% of the shares, this finding of
fact further affirms the dismissal of Victoria's lawsuit.

Next, even if Vietoria had shares of VOR, upon her death, those shares
would operate under the martial trust and not Vietora's Estate. There is no
evidence that Victoria's Estate would have any interest in her shares—if she were
to have any.

There is no real controversy in this matter. At best, if Victoria had any
shares of VOR, her death ended any interest she would have in those shares.
Further, even if her lawsuit had any merit, it has been dismissed, and Appellants

started their own lawsuil,

CONCLUSION

Raymond respectfully asks this Court to affirm the trial court’s findings of
fact and conclusions of law, as they are supported by the evidence presented to
the trial court. The Appellants continued use of unsupported allegations and
derogatory comments cannot control. Therefore, this Court should affirm the
trial court’s rulings denying Appellants’ petition to remove Raymond as special
administrator, and closing the special administration of Victoria's Estate.

DATED this o day of September, 2025,

Respectfully submitted,
SCHOENBECK & ERICKSON, PC

By:  __ /s/Joe Erickson
LEE SCHOENBECK

JOE ERICKSON
Attorneys for Appellees
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IN THE SUPFREME COURT
OF THH

STATE QF S0UTH DAKOTA

* koW R

VICTORIA O FARRELL, in her CRDER DIGMIOSING AFPEAL
Individual capacity and as
Trustes of the Raymond and
Victoria ' Parrell Living
Trust dated January 14, 2011,
restated March 28, 2017, and
amendesd August 26, 2021,
Plaintiff and Appellee,

#30508

THE ESTATE OF PAUL OfFARRELL,
Plaincliff-Intervenor
and Appeallant,

¥iBa

RAYMOND O'PFARRBELL, in his
individual capacity and as
Trusteaas of tha Raymond and
Vietaria D'Farrell Liwving
Trust dated January 14, 2011,
regtated March 29, 2017,
and amended Auguet 26, 2021,
end EELLY O'FARRELL,
Cefendants and Appellecs.

Tt el Tl et g o g ma . M Nl Tl Tl gl gl gl Nl Tl Syt b T’ g g

= = . = = = = =

The Court considered all the briefe filed in the above-
antitled matter, together with the appeal recerd and oral argument of
the partiss, and concluded that the diamiszal of the underlying
action without prejudice via a notice of voluntery dismissal under
SDCL 15-4-41(a} {1} {A], was a parmisaible act by plaintiff's counsel.
See CJwenscn v. Drown, 2009 3.D. 64, 771 N.W.2d 313 {an attorney has

an *ethical obligaticn to take the necessary stéps to protect a

decessed client’'s intereste immediately following the client's

APP. 001




2024,

RAD50E,

death.™}

Crder

Because The underlying action was dismissed before this

jappeal wae ipitiated, it is now

ORDERED that the appeal be and it ia hereby dismissed.

DATED at Fierra, Scuth Dakeota, this l8th day of December

BY THE OUURT:

ATTEST: ‘% m\
.Irms:ha chitaf Justice

-E‘le1']-: of the uprﬂme Court

{SEAL}

| PARTICIPATING: Chief Justice Bteven E. Jenpen, Juebticss Janine M. Eerm,

MAark E. Saleer, Pacricia J. DEVaney and Scott F. Myren.

SUPREME COURT
STATE OF S0OUTH DAXKOTA
FILED

DEC 18 224
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MOTION: TO INTERVEMNE TO PROTECT THE INTEREST OF PAUL O'FARRELL Page 1 of 32

STATEOF S0UTH DAKOTA IN THE CIRCIIT COURT

COUNIYOFGRANT _ __ THIRDJUDICIAL CIRCUIT

VICTORIA O"FARRELL, in her individual
capacity and ag Trustee of the Baymond and 2SCIVEE-000G3E
YVictoria O'Farell Living Trust dated January
4, 2011, restated March 29, 2017 and
amended August 2o, 2021,

Plaintif,
MOTION TO INTERVEMNE

and PAUL O'FARRELL, TOPROTECT THE INTEREST OF
PAUL O'FARRELL
Plaintiff-1ntervenos,

Wik,

FAYMOND O'FARRELL, in his individual
capacily ond o5 Trusiee of the Reaymond and
Victorta O Farrel]l Living Trust doted Jomuary
14, 201 1, restated March 29, 3017 2nd
amended August 26, 2021, and KELLY
FARRELL,

Defendants.

COMES NOW, Paul OFFarrell, by and through his aliomey of recond, David A, Geyer of
the Delaney, Miclsen & Sannes, P.C. law firm of Sisseton, South Dakola purseant oo South
Dakota law including SOCL 15-6-244a%2) moves this Court for its Onder as follows;

. Paul (' Farreil, the son of PlaintiiT and Defendant Raymond O Famell, residing in Grant
County, Bouth Dakota, requests permission to intervene in the above caplioned matter o
protect his interest /s a beneficiary of the Raymond and Victoria O°Farrell Living Trust,

X In accordance with SDCL 15-6-24(a)(2), Paul O Farrell claims an interest relating to the
property or transaction which is the subject of the lawsuit now pending before this Court,
and he is 5o situgted that the dizpasition of the action may as a practical matter impair or
impede hiz akility to protect thar inferest,

i, Paul O Farrell's interest is not adegquately represented by existing partics.

Filed: 9/29/2022 4:02 PM C5T Grant County, South Daketa 25CIVZ2000038
- Page 284 -
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MOTION: TOo INTERVENE To PROTECT THE INTEREST OF PAUL O'FARRELL Page 2 of 32

4. Paul )" Farrell"s imterest align with the interest of the Plaintiff. Pursuant o SDCL 15-6-
244} thiz motion 1o infervene iz being served on counsel for the PlaintifF and counsel for
the Defendants,

3. Tht in accordance with 15-6-2Hc) amached hereto s Exhibit “A™ and incorporated
herein by reference is o copy of the pleading serting fonth the claims ond defenses upon
which Faul O'Farrell’s right of intervention is sought.

WHEREFORE, Paul O'Farrell respectfully moves this Court For its order finding that
Paul O Farrell his an iolerest relating 1o the property or transaction which is the subject of this
action ard that Pl O°Farrell is so situmtion that the disposition of the action may as a practical
maner impair or impede Poul O'Farrell*s ability 1o protect thet interest and that the Court
approve Paul O Farrell™s reaquested relief,

Dated this .E".I&f of September 2022,

DELANEY, NI

David A, Gey
Atterney for Maul O°Farell
POy By @

520 2 Avenue East

Sisseton, South Dukota 57262
G5-09E-TOE4

Filed: 9/29/2022 4:02 PM C5T Grant County, South Dakeota 25CIVZ2Z000038
- Page 265 -
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MOTION: TOo INTERVEMNE TO PROTECT THE INTEREST OF PAUL O'FARRELL Page 3 of 32

CERTIFICATE OF SERVICE

. the undersigned, hereby certify that on the if]da}l of September 2022, a troe and
correct copy of the Motion 1o Intervene 1o Protect the Interest of Pan] 0 Farrell was served via
electronic ransmission by the Odyssey File and Serve sysiem by the undersigned this dale as
folbows, to-wil:

Alex Hagen
200 E 10™ 81, Ste 200
Sioux Falls, 30 57101

George B, Boos
PO Box 1013
Milbank, 5[ 57252

|.ee Schoenback
PO Bow 1325
Wateriowmn, S0 57201

Joszph Enckson
PO Box 1325
Watertoram, 5D 572010

1, the undersigned, hereby certify that on lhez‘ﬁ day of September 2022, a true and
correct copy of the Motion to [ntervene to Protect the Interest of Paul O Farrell was served via
First Class Mail, postage prepaid, by the undersigned this date as follows, to-wit:

Kelly OFFasrell
46655 143 Street
Marvin, S0 37251

Filed: 9/29/2022 4:02 PM C5T Grant County, South Daketa 25CIVZ2000038
- Page 2B& -
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HOTICE: AND ORDER FOR HEARING Page 1 of 2

STATE OF SOUTH DAKOTA IN THE CIRCUIT COURT

COUNTY OF GRANT ) THIRD JUDICIAL CIRCUIT

VICTORIA O'FARRELL, in her individual
capacity and as Trustee of the Raymond and 25CIVZZ-D00038
Victoria O Farell Living Trust dated January
14, 2011, restated March 29, 2017 and
amended August 26, 2021,

Plaintiff,
NOTICE AND
and PAUL O'FARRELL, ORDER FOR HEARING

PlaintifT-Intervenor,

Vi |

RAYMOND O'FARRELL, in his individual
capacity and as Trustee of the Reymond and
Vicioria O"Farrell Living Trust dated January
14, 2011, restated March 2%, 2007 and
armended August 26, 2021, and KELLY
O'FARRELL,

Defendants.

Paul O Fasrell, the Plainiif-Intervenor in the above-entitled mater, having filed with this
Court his Motion to Intervene, requesting the Court to hear said motion and enter its order
granting the requesied relief,

IT I8 HERERY ORDERED, ADIUDGED and DECREELD as lollows:

1. That the Motion to Intervene will be heard by the Judge of the sbove entitled Court
on the 18® day of October 2022 at 2:00 o"clock p.m. at the courtroom in the
Courthouse in Wateriown, Codington County. Sonth Dakota,

2. Notice of the hearing shall be given by mailing a copy of this Notice and Order to any
inlerested party or their attorney of record fonthwith.

- Page 259& -
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HOTICE: AND ORDER FOR HEARING Page 2 of 2

Duted this _ __ duy of October 2022,
TTIZOZZ 1:00:33 FM BY THE COURT:

iyt o Soeana

Honorable Robert Spears
Circuit Court Judge

- Page 257 -
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TEANSCRIPT Page 1 of 175

1] STATE OF SC0OUTH DWARDTHE |

COLUNTY OF. GEANT I

[ ]

4| Victoria O'Farrell, in her

lndividyal capacity .and a3

I CIRCUIT COURT

THIED JIDICIAL CIRCULT

|
|
|
5| Truskea of the Raymond and |
Victorlas QOfFarepell Living Trust |
0| dated January 14, 2011, restatad]
March 2%, 2017, and amended |
7| Bogust 2a, 2021, |
|
& Flalntiff, |
| Motions Hearing
= Vit e |
I
10| Raymond O'Farrell, in his |
individusl capacity and =s |
11| Trustes of the Raymond and |
Victoria O'Farrell Liwing Trust |
12| dated January 14, 2011, rastakted]
March 2% 2017, and amsnded |
13| August 24, 2021, and K=lly |
O'Farrell, |
14 | EECIV2Z=0R0038
Defendants. |
15 I
16
BEFZDRE: THE HOHORABLE ROBERT L. SFEARRS
144 ¢l poult Court Judge
Matertown, South Dakota
18 Ootober 18, 2022, at 2:06 p.m.
19

20| APPERARMICES:

Ce=ibsert & Garcy
200

South Dakota 57104

21

22| For the Flaintiff: ME. ALEY HAZEH
Cadwall, Sanfcrd,

23 200 EBast 10th Street,
Sicux Falls,

24

Lo IR

ol

Filed on:1/23/2023

Grani Ctagdy, Tlth Dakota 25C|V22-000038
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TEANSCRIPT Page 2 of 175

1| APPERABANCES

21 For the
Intervenor:

[
=

(=1

| g ]
Ln

L

Flaintift=

THTIET =
FRL L) oY

ME. DARVID A. GEYER
Delaney, Misl=en &
P.0O. Box 9

=4 y [ g -
alESa Lo, aluUth

sSannes, PO

Cakota 57262

ME. LEE A. SCHOEMEECHK

Schoonbeck & Brilckson, PC

F.0. Box 1325

Watertown, South Dakota 57201
HMS. SUSAN YESXLEY JEHNER

BoDs LLEC
B.d. Bax

Clark, South Dakota

Jafinan Law Flrom;

- Fl

%
:

MR . i

Boos Jennen Law Firm, LLE
P.Q. Box 1013

Milbank, South Dakota BT252

ME. JACK H, HIEB
Richardaon,

F B

i
.'lll'l

Wyly, Wias,

1130
o s I
[EL R N

Aberdesn, Dakata 57402

- Fage 568 -
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TEANSCRIPT Page 3 of 175

[ ]

31

=

10

1L

s

THDEX

HWMITNESSES:
PAIL O'FPARRELL

Direct Examinasticn by Mr. Geyer
Crosa-Examination by Mr. Schosnbsck

Redirect Exmmination by Mc. Geyer

Further Redirect Bxaminablon b Mr. Gever
Further Recreoss—Examination by Mc. Schoankechk
Further Redirect Examlinabilon by Mr. Geyer
Further Recross=Examlination by Me. Schoenlssck
Further REedirsct Examination by Mr. Geyver
Further Recross=BExamination by Mr. Schoenbeck

Direct Examination by Mc. Geyer
Croaz=Bxamlnatbion by Mr. Schosnbeck
Croag—Examination by Mr. Hieb
Fedirect BExaminstion by Me. Gever

RAVMOND ©' FARRELL

[not - sworTi]

Direct Examinaticon by Mc. Geyer

EAGE

o

o e
fEOTRY SR e R [ R

[ O e |
L B R i

s}

s I T
- P o= Ex

[RCa

10%

EXHIBITS: HARFED OFFERED RECEIVED DEMIED

Exhibit 1 L2 12
Exhibit A 33 51

Exhikbit © G Bh

Fxhibit F w4 EiE|
Exhibdit & (o] 0

- Fage 565 -
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TEANSCRIPT Page 4 of 175

1
1 (WHEREUEZH, the followlng procesdings wsre Jduly had:)
2 THE COURT: The record should reflsct that my name 13
3 Cirouit Court Judge Robert Spears. And I have two filesz
1 s=t for 3 hearing ak the sarme time. They are both Grant
5 County civyil files=s fthat are being heard by consent of the
L parkties involwved and all the akttorneys invelved hers in
7 Courtrooom 219 leocated in Watectewn, Scouth Dakota.
& The <¢ases ars Victorla O'Farrell versus Baymond
EJ D'Farrell and Felly O'*Farrsll. Thisqis file numcer
10 2OCIV22-0038. And the other file on my docket for the
1L Sam= time this afterncon iz the matter of the Eatate of
12 Wickoria O"Farr=ell. This. is Grant County probate number
13 JEPROZI-D011. Bebwsen these twe files, there are sewveral
14 matlons pendling before the Court and set for hwaring this
L atterncon.
18 Counsal, pleass note vour formal appearance oh thls
17 record atarting with the plaintiffs end the moving partlies
18 ficst,; please.
139 MR. GSEYER: David Geyer appearing wlth and on behalf of
20 FPsul O'Farrell, the petiticner in the Estats =snd thes
2% intervenor in the lawzuit.
e MR. HRGEM: Alex Hagern on behalf of Victoris.
ad MR. SCHDEMBECKE: Your Honor, Lee Schosnbeck appeacing on
24 bahalf of Raymond O'"Farrell and T am jolned by co=counsel.
25 M=, JEMNEM: Su=zan Jennen on behalf of Raymond O Farrell.

- Fage 570 -
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TEANSCRIPT Page 5 of 175

)
1 THE COORT: Thank you.
2 MR. HIEB: Then Jdack Hisk on Bbehalf of Kelly D'Farrell in
3 the actian for imcervention.
1 THE COURT: A1l right. And anybody else?
5 MR. ESCHOEMBECK: For the cecord, Your Honor, Georgs Hoos
7] i= also co—counsel and he is hsos with us.
7 MR. BOOS: Yes, Your Honer. 1T am the atborney of record
& in tha matter of the special adndnl=stration of the Wickl
= Q'Farrell estate file.
10 THE COUORT: -All cight. Thank wou, evercyone. And there's
11 g=yveral other people seated in my courtrcom. IS5 bhere
12 gioing to kb= any testimony o witness. testimony this
13 afternocon during thess two hearinga?
14 ME. GEYER: Yes, Your Honor.
15 THE COURT: All right. Then &n the Dourt's own moetlon, 1
18 wlll sequester such withnessos untll they testify. That
17 gequeatratlon order brought forth by the Court'as motion
18 applie= to koth aides. So whabt that means in plain simple
19 Emglish, okther than parties and the attorneys, if you ars
20 going to kb= 5 witness in these proceedings, wou will hawe
21 to have & =seat cukbside the courtroom until weou're called
a2 a3 & witneas.
ad All elght. AnyChling else= that The Court nesds Co
24 addres= before we start with the hearings?
25 MR. GEYER: HNot thakt I'm aware of, Your Honor.

- Fage 571 -
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TEANSCRIPT Page & of 175

in

(=]

i

10

1L

12

19

17

18

19

MR. SCHOEMBECK: TYour Honor, I just wondsr which files we
are taking firat. I have an cpenlng statamsnt with
reapect to the intervention motion if that's what we will
hear first.
THE COURT: Al11 right. Let's take file number 25 22-0038
first mimply beoau=s that's th= on= that appesars on my
calendar first and I can only . call cne file up at a Eime
electronically on this svstan.

All rights And, Me. Geyer, you Liled == yvou're the
moving party in this file; am I correct?
MR. GEYER: Yea, Your Honor. -“Which file? I'm acrry. L
w5s opening 8 binder.
THE CCURT: That's ckay. 25CIVZEZ-0038 simply becauss that
flle appears on oy calandar first.
ME. GEYER: Yea,
THE COURT: And that's the one I have on the screen.
MR. GEYER: [ guess since Mr. Schosnbeck stated that he
wantz an cpening atatement; I guesas I would make the
comment that we are going bto provide the testimony today
that shows that Mr. O'"Farresll, Fsul 0'Farcrell, has= an
interest in the current lawsuit such to allow him to
Ilntervsnae Lo protact his intertests. He 13 & trustes under
the truat of Victoria O'Farrell and Raymond OfFarepell
Which he ig pamred in the heading.

Due to Ehat, Your Honor, and also bazed upon ths

- Fage 572 -
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TEANSCRIPT Page 148 of 175

Fea

=] (=] Ln

i

10

1L

144

MR. SCHDEMBECK: Your Honor, I think 1t's moot fow Deacalse
the only thing that would remaln is the estate. There's
no - Lawzalit pendiog.

THE COURT: A11 right. I qju=t wanted to make =ure.

, 38

That"a why — 1t'= been a long dsy and sz fa3r a long we
And it's ecnly 5:30 on Tussday afternoon for this Court
with everything geoing on. I Jjust wanted bo make suce I
coverad avervibhing.

Pny guesticons abkout the Court's:oraling thila
afternoon?
MR. GEYER: Just to be olear, Yeour Honor, you denisd my
clisnt's —
THE CCOURT: Motion bo intervens.
ME. GETER: What about motlon for remcval and petition for
an appointment .
THE COURT: Well, do we need a hearltg on Movambse 4Ch ob
that?
ME. GEYER: We do; Your Honor. Againg =o now the moblon
to intercvens i3 out. We don'"t havs an 1issus with that.
THE CCURT: FRight.
MR. GEYER: I jusk — =50 T don't have any proéblem — 1T
mEan, W Wanh o have our Jday in oOubt on Lhat, Yok
Hotor. -Sbviously, thla ran long and we cun loto the same
Jl=day problem on the suggeation of death. And we'ld ask

for an extension an that ontil after the hesring.

- Fage 714 -
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MR. SCHOEMBECK: That's —— he's not —— I am not surs what
etz talking about. The law on Che suggestlon of desth
applie= to the pending lawsult 25 that has nothing ta do
with a petition to —

THE COURT: Removal for peracnal repressncatives.

MR. SCHOEMHECE: Yeah, that's gobt —— the="s no nesd -—-
THE COJRT: That can be made ak almest any bims.

ME. GETER: But, Your Honor, the underlving lawsult 1z not
dismlassed. I mean, you didno't dismiss Victoria's clalms
against Raymond 0O'Farrell and Kelly 0O'Farrell, correct?
THE CCOURT: I deniesd bhe moticn to inbteewens. Thatb's what
wis in froent of me.

MRE. GEYER: BSure. But that —— my intent was and 1 kb=lisve
it's in the decument was to have him lntsrvene, but
there's stlll the plaintlif Victorla O'"Faresll. A&nd her
gatate a£l1ll has untll the 23th to sukstitute. I msan, AL
the special admdnistrator == 1 mean, Ravmond O'Parrell has
until the 25th to substitute himzelf against himself in
that lawsuit. And that's what we want toodo. We want ko
have Raymond O'Farcsll removed.

THE COURT: Well, based on whakt I heard, he's not going to
do that, =0 —

ME. GEYER: FRlght. S but the problem we have 1s ==

THE COURT: 'Soif he's not golng te do that, then wou can

bring a8 motion to have him removed a3 a psrsonal

- Fage T1lE -
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MR. GEYER: We have that, Your Honor, in front of wvou.
That was alass going to be heard today.

THE COURT: A11 right. So I'11 rescheduls that for
Maowvember 4th.

ME. GEYER: But the probklem i=s, ia that will alresady be
poaskt the time fer the 90 days in the zivil Eile for the
gatata to substitute 1tsell. Sop essentially, it would
make the whole procedure moot. That's what I've besp =-
THE COORT: Mr. Schosnbeck?

MkR. SCHOEMBECK: Your Honor, ic's interssting becaugsse what
tha Courkt nobted about why it didn't make any sense to let
him. interyens 1s acbtually —— parallels exactly with the
problem with that lawsuit, which 13 he could do what he
did uhder the trust.

The fact that be cdoesn't have standing 1s it willl
equally == whoever 1 assesalng that satate should make
the asxact sanme sazessment; walt 3 minute, he can da what
he can do, that lawsuit dossn't nake any sense.  And that
lawsuit will expire on Meonday. And it should expirs for
all the reasons the Court said that appli=sd bto Faul Ecying
Lo lntervens .

And =o they have a Trlvolous clalm that they ace now
trying to == and, actually, they abould have never bought

the motion to intervens and taken up 311 this time with

- Fage Tle -
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that . Thy could have had a hEaring but Chey Jdidntt want
Lo oon the motion to substltute ==

ME. CGEYER: That does not truel

MR. SCHOEMBECZE: That actually iz true.

MR, CGEYER: That's not trus.

MR. SCHOEMHECE: It absolutbtely is trus, The Court asked
us which file te take first. They should have di=misszed
thelr mobion to intervens: That was a ridiculous <lalm to
atart with. We could have had a hearing thlisz afternoocn on
substituting special administrators. And we'd have: that
fight. And we ars still going to have that fight whenewver
they want to hawve ik.

And- they can maks that motion any time a3 toe any
assats that == and, by the way, they are golng to have the
exact same problem. Paul has Co sue himself in the estats
booause he owes the estate a pile of money, over a milllon
bucka,

ME. GZEYER: The preblem la; Your Honor, is Raymond
O'"Farrell is the onse who 12 sitting in the way of
Victoria's claim sgainst him. I mean, it's a zeli-==cving
position thakt he's put bimself in to step himself froom
baling sued by Victorias.

THE COURT: Did he have prlorlify over az personal
repregentative in thisg case?

MR. GEYER: HNo ons's presented a will., 55 I don't b=lieve

- Fage 717 -
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1 there'a any designation <f Bilms I have not seon a will,
2 If there 15 & will, I don't know about 1t. He didn't

3 appoint himsslf as-gpecial adriniatrator == or af parzonal
1 representative. He appointed hims=1lf a= specisl

5 administrator. He has noet presentsd a will and has not

L substitubted hiim=elf as personal representative. And, 1

7 mean; 1f the partiss wanted bteo —

& THE COJRT: A1l cight. I will hear the cemoval of the

EJ personal repressntative, apecial administrator on

10 Movember 4dth. That's as scon 32 I can hesr 1t. Whatever
11 elas happens on the deadlines, that's nobt the Courkt's
12 problem.
13 ME. GEYER: ©COkay. 8¢ just to ths glear, ths Court is
14 datving a motion for an sxtensicon on the 290 days, Your
L Honor?
16 THE COURT: Yas.
17 ME. GEYER: Olay.
18 THE COURT: Thi= should have been brought to my attention
19 much earlisr than ik did. Anything elas?
20 MR. SCHOEMBECEKE: Mo, Your Honor. Thank you.
21 THE COURT: All right. Mr. Schesnbeck, you are ——
e MR, GEYER: I Jjust want to say —
ad THE COURT: == the peevalllng party on the odsr thatb I
24 jost entered ob the moticoh te intervene. Prepare an
25 orders consistent with the aral pronouncement that T mads

- Fage 718 -
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INTRODUCTION
Is This How Lawyers Should Act? Is This What Lawyers Can Do?

At its core, this appeal invites the Court (and counsel) to reflect upon
the conduct and tactics we should expect from practicing attorneys. It also
raises questions about the limits of judicial action,

Can an “emergency order™ be granted without a hearing, and, without
either prior or subsequent notice to anyone? Can a Circuit Court exercise
emergency powers without first declaring the emergency? Can a Circuit
Court install the same person to act as both plaintiff and defendant in the
same lawsuit?

And, if Circuit Courts cannot do these things, is it improper for
lawyers to even seek such relief? Shouldn’t lawyers know enough about the
law to realize that the same person cannot serve as the lone plaintff and
defendant in the same case? Tz it proper for 2 lawyer to submit an
“emergency” petition to a Circuit Court which disguises and suppresses key
information?

Yes, emergencies will occur. Our Circuit Courts will be asked —on
rare and unigue occasions —to exert their substantial powers of law and

equity to fix or avert problems. But the law does not allow a Circuit Court to



wield emergency power without meaningful consideration of the emergent
issues, The law does not permit emergency powers to be used without a
declaration of an emergency, And the law does not allow a Circuit Court to
fix proven emergencies without careful steps designed to alert interested
parties after-the-fact about what the Court has done.

If the law does not permit such things, it is impermissible for a lawyer
to try and convince & Judge to do those things. These are fundamental
problems that made Raymond’s appointment void from the outset,

The invalidity of Raymond’s appointment is a legal issue which is
distinct and separate from the question of his removal from office. The first
seeks to declare the office vacant from day one. The other seeks to remove
the officeholder based upon statutory unfitness.

These are not dependent upon each other. But the Record supports

both: the invalidation of his appointment and his retnoval from office,



ARGUMENT-IN-REPLY

Raymond’s factual posture in this litigation is not much different than
saslighting. Every time Raymond is accused of doing something wrong, he
first denies it, then blames others, and then changes the facts. He also now
complains that “derogatory remarks™ are being made about him, bt without
identifying a single remark that he clagms is “derogatory.” See, Raymond s Brief,
pp- 8; 15; 23; 36.'

There are no “derogatory”™ remarks in our opening brief, Instead,
Raymond pratests our efforts to call out the wrongdoing which he refuses to
acimi.

In Raymond’s view, it was “not mischievous™ to seek appointment as
a fiduciary of his wife's estate, in order to gain control of her lawsuit against
him, and serve as both plaintiff and defendant. Raymond s Brief, p. 15,

In Raymond’s view, it is now legally possible for a Trust to *hold”
assets without “owning” the assets. Raymond’s Breef, p. 11. He cites no

authority for his new legal theory, advanced for the first time on appeal.

T Raytnond”a non=specl fic protest about derogatory romarks ooours
four timesd page 8 (Mwarious commentsa.that ars dercogatory of
Raymendr” page 15 (“decogabory cemacks against Raymond™) r pags

23. {"dercgatoroy cemarka™)p page 36 [“derogstory commenta™)

3



In Raymond’s view, he sees no conflict of interest in being the person
who ‘tries’ to find his wife’s Will, and, being the person who would inherit
her entire estate, intestate, if no Will is found.

In Raymond’s view, he sees no conflict of interest in evaluating which
legal claims Victoria's Estate may still hold against him.

And yet, here we are. In reality, there are numerous problems with
Raymond’s conduct, numerous problems with his original appointment, and,
numerous problems with his ongoing fitness to serve as the fiduciary of
Victoria’s Estate. All of these problems are facfaily apparent from the Record,
meaning that they required no further documentation or testimony,

No amount of contortions by Raymond can save him from the basic
problem that nobody in his position could ever capably serve as the fiduciary
of this Estate.” And nobody in his pesition would have ever been appointed,
if a hearing had taken place, where Raymond would have been required to

produce evidence about his “emergency.”

= Collusive conduct betwest a plalotlff ang defendant aubverts
the maczhinery of justice. This Court has likensd 1t to “opposling
pattles. breathing tegether to the detriment of ancther party.”
Sopthard v. Hansen, 342 N.W. 24 231,233 (5.0, 1%34) [citling Dehn

. Prouaby. 321 N.WL2d 534 (5.0, 19332) ).

4



1. A hearing to declare an emergency is not a mere formality.

Perhaps the greatest irony of Raymond’s argument is found in his
footnote #3, where he faults us for “never providing Victoria’s. .. lawsuit to
the court for review.” See, Raymond’s Brief, p. 8, n.3. Yet, ten pages later,
Raymond tries to defend his own failure to convene a hearing when seeking
appointment, by asking rhetorically, “[ Wlhat wonld a hearing accomplish?
See, Raymond s Brigf, p. 18.

Raymond answers his own question, If the existence of Victoria's
lawsuit was 4 statutory “emergency” meriting appointment of a Special
Administrator, then, at a minimum, Raymond needed to heed his own
argument and *provide Victoria’s lawsuit to the Court for review.” And if
he had done so, it would have taken Judge Elshere less than a minute to catch
on to what Raymond was up to: asking a Circuit Court to enter an order
making him the plaintiff in an existing lawsuit against himself. In short,
that’s what a hearing would accomplish, It would have forced Raymond to
bring scrutiny to his preposterous plan,

Raymond spends the majority of his brief arguing that the assertions

about his conflict of interest and unsuitability are insufficiently evidenced.



We disagree. The case against Raymond is facially apparent from the
Record.

2.  Raymond’s conflict of interest is “facially apparent from
the Record™

In his Circuit Court briefing and pleadings, Raymond did not dispute
any of the basic facts relating to his conflict of interest; indeed, he conceded
most of them. Raymond tried to sidestep the facts of his conflict using a new
theory: that the Trust never existed, and thus the conflict could not exist,

On appeal, however, Raymond now takes a different position: that the
existence of his conflict was not properly evidenced. Raymond is wrong about
this. The Record is replete with undisputed evidence of his contflict and
unsuitability. Thus, we argued below that Raymond’s conflict of interest
was “facially apparent from the Record.” [R.396; HT 14:15-16],

The Record at that point included over a hundred pages of filings,
including numerous admissions made by Raymond. Among the filings were
Raymond’s deceptively vague Petition for appointment;” the original
petition for removal (outlining the conflict of interest with Victoria's

claims);* Raymond’s original response to that petition (which does not

ol = e e
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refute the conflict, and instead claims Raymond is permitted to be plaintift
and defendant and subjectively claims that Victoria’s lawsuit lacks merit);*
the renewed Petition for removal (which incorporates the prior pleadings and
again points out that Raymond’s conflict existed from the outset);”
Raymond’s ‘Report’ and *Resistance’ (claiming that no “true™ conflict
exists because he didn’t find a Will, and because the Trust never owned
VORs stock).”

These filings also contain Raymond’s assertion, under oath, that he
found * no assets in the name of Victoria O'Farrell™ and *no Will.” In
response, we pointed out that Raymond has an inherent conflict of interest
that prevents him from impartially “searching” for a Will* and impartially
“identifying and evaluating” Estate assets. * We also offered a detailed
listing of all of Victoria’s potential clazms, including those against

Raymond."

[F.99-=100] .

?OIRLIZE; 4 107117 ("Raymond®a claim that he i= the '=ale
bensficiary’ of Victoria's Estate is trus only of oo Will is
found, and he thus has a self-interest in not finding & Will.
There 15 no-good reason Lo kelisve that Raymond could impartially
carry out a diligent geasrsh feor her Will.™)
& m N ar

i_.h!«.r Ll 0y ‘E & 'I_I
o [R.126-123].



“[E]very document filed with the Court under [the Probate Code]
shall be deemed to include an oath...that its representations are true...."
SDCL 29A-1-310,

The Record within this Probate demonstrates that Raymond had a
fundamental conflict of interest between his own interests and those of
Victoria’s Estate.

o In his initial pleadings on removal, Raymond conceded the existence
of the lawsuit as well as the existence of Victoria's claims against
him. [R.39; 9 4] (admitting that Victoria’s lawsuit “contains the
allegations reflected in Paragraphs 4, 9, 15, 16, and 17" of the
Petition for Removal)."! Or, in other words, even without
Victoria’s complaint admitted as an exhibit, it was already
sufficiently part of the Record.

e In those same initial pleadings, Raymond then narrowed the
dispure into one which was Jegal, not factual, In particular,

Raymond claimed, as a matter of law, that it was permissible for

W The Petition for Bemoval outlipned Victoria's claims; includiog
tort claima (Moconvergion,” “civil congplracy;” -and “"fiduciary
duty®); removal of Raywond as Trustes) corporate malfaasancs
Mwaste and mismanagement! of VORT= asasts]: and interference
with her Bstates plan as a product of undue influsnce by Kally

" Farr=all.



him to be both plaintiff and defendant: *...Raymond has the
ability and the right to evaluate the allegations [in Victoria's
Complaint] and make the appropriate decisions [about her
lawsuit].” [R.40, §13].

The Record also shows that even after Victoria’s lawsuit was
dismissed, the same inherent conflict of interest remains, as a
result of Paul’s lawsuit, In his briefing, Raymond concedes that
Faul’s lawsuit seeks to assert *the allegations and remedies
requested in Victoria's lawsuit.” See, Raymond's Brief, pp. 35.
Raymond is not capable of simultaneously wearing the fiduciary
hats for Victoria’s Estate, the Trust, and VOR with respect to
ongoing claims against him.

Further, the Record identifies “numerous items of potential
damages, claims, and relief” which Victoria’s Estate could have an
interest in pursuing against Raymond (including damages for
conversion; tortious interference; emotional distress; punitive
damages; attorney 's fees; equitable relief; restoration of VOR into

the Trust; and unwinding the land sale). [R.126—128]. Instead,



Raymond submitted a Report claiming Victoria has no assets,
Raymond is not suited to investigate or bring any such claims.”

» And, the Record shows that Raymond has an inherent conflict of
interest in searching for an original Will. He has an interest in
‘not’ finding it.

As a matter of law, and on the basic, conceded facts, Raymond’s
conflict of interest is facially apparent on this Record.

Raymond’s appointment began with a conflict of interest, and, that
the conflict of interest has evolved and grown. He cannot reliably fulfill any
of the duties of his office: he cannot impartially search for an original Will;
he cannot impartially evaluate claims that Victoria’s Estate holds against
him; and he cannot impartially act for the Estate within hitigation involving

his own wrongdoing. His conflict of interest merits his removal,

13 Raymond cannck evaluate claims= against himsslf. Sas

1= =
F=t. of Bullivan, 462 P.3d 1248, 1Z48-50 [(Hew. Cb. App. Z020], =23
amanpded (Bug. 20, 2Z02Z0)] {inh=rent conflick prevents fiducisicy of
=n estate “with respsct tao evaluabing issuesz relsted to 35
legally—cognizable claim against the personal cepresentabive
bimzself kbEecause hisg sslf-interest orsates a donflick with his

flduciary dutles to the sstabe.V)
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3.  Raymond’s unsuitability is also “facially apparent from
the Record”

The Record also demonstrates that Raymond is ansuitable to hold his

office, for reasons independent from the question of his conflict,

o The Record includes Raymond’s petition seeking appointment,
which on its face is vague and deceptive, and crafted in such a way
to conceal the fact that he was asking to become the plaintiff and
defendant in the same lawsuit. ™ On appeal, Raymond’s lawyers
now chalk this up to “human error.™ But this is 2 new argument
on appeal, and notably, Raymond offered no testimony or evidence
at the hearing in support of his *human error’ theory.

» The Record also demonstrates that Raymond lacks the candor to
serve as the fiduciary of this Estate. Raymond first claimed that he
searched for a Will but found none. He offered nothing further.
On its face, this first filing made it appear as if Victoria died
intestate. But when he was pressed on the veracity of this,

Raymond finally revealed (over two-and-half years since his

Misrepre=zenting facta "in the procsedinga leading to
sppointment™ is disgualifving. SDCL 292-3-611ikb)
WOR.9%: 1 4]. That Raymond's first filing= olaima is that s
mearch for a Will sxecuted by the decedent was conducted. Mo
Will was akle fto be located.®
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appomtment) that he had indeed found a verified copy of Victoria's
Will. And, further, Raymond offered no evidence in support of a
finding that the reason for the missing original was because she had
revoked it.” This copy of Victoria’s Will can be offered to probate,
under SDCL 29A-3-402(d). (Victoria’s Will named her son Lance
as her successor Personal Representative,' and, thus it was
Lance’s intention to offer that Will into probate and seek
appointment; but that plan was precluded by the Circuit Court’s
precipitous order declaring intestacy and closing the probate.)

» Raymond also refused to submit to a Rule 35(a) examination
pertaining to his mental faculties. This, too, is a strike against him.

The Record demonstrates that Raymond is unsuitable to continue as

fiduciary of this Estate,

4.  Raymond failed to prove that the VOR shares were never
placed in Trust

At the Circuit Court level, Raymond’s only responsive argument to
his conflict of interest was his new theory that the Trust was never funded,

But at the hearing, his accountant acknowledged he did not know one way or

1% [A.145-146].
" [R.137]
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the other whether this had occurred, and conceded that the name listed on a
K-1 did not prove Raymond’s theory,

The Circuit Court was then left with the remaining Record within this
Probate, which showed Raymond making a series of judicial admissions that
the shares of VOR were indeed owned by the Trust,

For example, Raymond made the following admission in the Record
on 10/11/2022, admitting that he transferred VOR stock inro the Trusr:

2. Tenied. The shares of VOR, Tne. were not owned individoally, hut were
cwned 100% by the Trusl. The shares were transferred into the Trust by

Raymand and held separately by Raymond in the Trost.

See, [R.39; Resistance to Petition for Removal of Spectal Admintstrator],
Raymond followed that admission with a similar admission in the next
paragraph of his Resistance, explaining again that he had assigned the VOR

shares into the Trusr:

9. Denled. See the response to Paragraph 2 above., Additionally, Raymond
assigned the shares Lo the Trust, snd they would have been held 2= hie

separate property within the TrosL

See, [R.39; Jd.].
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Those filings were made by Raymond in October 2022, In his March
2025 filing, Raymond he asked for his “original Resistance” to be
“incorporated herein by reference.” [R.109].

Thereafter, Raymond did not offer any testimony or affidavit from
himself showing that he did not convey his VOR stock into the Trust, He
couldn’t have without perjuring himself, and instead advanced the K-1

theory via his accountant,

17 pnd @lthough the lssus of Victoria’s ownershlp of VoOR
atocek was beyond the necessary =cope of the removal hearing, we

al =0 poeint ouk that Raymond' = argumsnt that Victorcia never owned
VOR =stock is refuted by Raymond's own corporate filings Eoar VOR
in 2003, showing that he and Victoria esach held 12,500 sharss:

L
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Nor did Raymond attempt to explain or dispute any of his collateral
statements in the other appeals and lawsuits, Nor does Raymond argue with
the premise that such statements are binding on him as judicial admissions.
See In re Estate of Tallman, 1997 5.D. 49, 99 12-13.

Raymond 15 judicially estopped from adopting conflicting positions in
parallel lawsuits. Wilox v. Fermenlen, 2010 5.D. 29, 910

It was clearly erroneous to find that the Trust never owned VORs
stock. And it was also clearly erroneous to find that this ownership issue
removed all other conflicts of interest inherent in Raymond’s role as a
fiduciary for Victoria’s Estate,

5.  Raymond invents a new premise in trust law: *“dual
ownership™ whereby a Trust ‘holds’ assets without ‘owning’
the assets.

On appeal, Raymond now appears to recognize the futility of his K-1
theory (a theory which not even his own accountant could corroborate).

He pivots into a new theory on appeal, now claiming that “Raymond
was always the 100% owner of the shares, even after the Trust held them.”
See, Raymond’s Brief, p. 30. Raymond argues that the Trust created *dual

ownership— by the Trust and Raymond.”™ See, Raymond ’s Brief, p. 29.

Raymond says that any arguments to the contrary are *“based on the

15



incorrect premise that Raymond could not own the shares when they were
held in the Trust.,” See, Raymond s Brief, p. 30,

Raymond ofters no legal authority for his new proposition. And there
isn’t any. Once property is submitted to a trustee, the trustee owns the
entirety of that asset. There are no “dual® ownership arrangements with a
Trust. See, Schroeder v. Herbert C. Coe Tr., 437 N.W.2d 178, 183 (S.D. 1989)
(quoting RESTATEMENT (SECOND) OF TRUSTS § 102(4), and Comment f
(1959)) (* A trustee cannot accept a trust in part and disclaim in part....If the
trustee accepts the trust as to a part of the trust property, this is an

acceptance of the trust of the whole trust property.” )

6.  Raymond misunderstands the notion of an Estate with *no”
assets, versus an Estate whose assets “pour over” into a Trust

Embedded within Raymond s appellate posture is his assertion that
Victoria’s pour-over Will is meaningless. Raymond states it like this: *“the
Will merely creates a pour over into the Trust, so the Estate of Victoria would
be without awy assets, if she had any.” Raymond’s Brief, p. 32 (emphasis
added).

Raymond misunderstands a pour-over Will. If an Estate has assets,

then it is the duty of the Estate’s fiduciary to distribute those assets to the

16



proper heirs. When an Estate is governed by a pour-over Will, then its heir is
the pour-over Trust, and those assets are distributed to the pour-over Trust,
The existence of the pour-over structure does not extinguish the assets; it
directs them into a Trust.

Raymond’s statement is erroneous. At best, it is further evidence that

he should be removed.

7. Paul did not waive his notice and hearing arguments as to
Raymond’s appointment.

Both Raymond and the Circuit Court conflate (or misapply) the
concept of waiver with regard to Raymond’s appeintment proceeding.

Raymond’s appointment proceeding commenced with his Petition on
7/18/2022" and concluded with the Circuit Court’s order on 7/18/2022."
Raymond should have then issued notice of entry of that Order, which would
then commence the 30-day period to appeal the final order appointing
Raymond. But Raymond did nor issue such notice, and, the appeal limitation

period never formally commenced,

- [Ra5-6]
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Ower two months later, Paul discovered Raymond’s secretive
appointment and filed a petition to remove him. The matter was set for
hearing, but the Circuit Court considered other matters first at the hearing,
and then ran out of time, and the removal petition was not pursued further at
that time,

During the first appeal, this Court concluded that the removal and
replacement questions should be resolved prior to appealing the appointment
of Raymond, insofar as the “ pending motions to remove and replace the
special administrator, ..are ‘pleadings related to the same subject matter’
and consequently belong to the same proceeding.” [R.83; “Order
[ismissing Appeal ™ ].

The concept of waiver does not apply to these facts, for one of two
reasons.

First, in our view, Raymond’s appointment was a discrete proceeding

that started nearly as soon as it had terminated.™ Thus, no party had a

U Under well-sectled precedent, "oroders detemmining indiwidusl
patitiona for rellsf In probate actions can constitute final
ordders when they dispose of 511 issuss pelative to 3 particular
petition and leave nothing for decislon.” Megtter of Est. of
FPatrik, 2021 5.0 4% 1 lo. The Orderc appointing Raymend
"digpioged of all dssuss relative te™ his Petitlieon and: left
"nothing for declsicon.” The appoelintmarit process 158 discrete
procesding unto 1t=elf. And, as we explainsd in our apening
lack

Brisef [te which Raymond = k

ed not to cespond); the issus is not
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chance to assert issues about notice or the need for a hearing during the
appointment proceedings because Raymond orchestrated and pursued them
in secret. NMobody had notice of the proceeding, and so nobody had any ability
to object to any of the procedural or substantive defects during that
proceeding, which concluded with the issuance of an Order.

We acknowledge this Court appears to reject that theory, and instead
has indicated that the appointment proceeding was part-and-parcel of the
later-filed removal proceedings.

If s, then the second argument against waiver is that the time for
bringing the procedural and substantive defects about the appointment was
at the first hearing conducted upon those matters, The first hearing to
substantively address these issues was held on May 1, 2025,

In other words, under the first formulation above, we agree that Paul
didn’t raise the notice and hearing issue prior to the appeal because the
“proceeding” at which Paul could have raised any objections had long-since

concluded, in July 2022,

one of jurizdickion, but of ecomomy. The Petrik case and ibs
forabaars do not ldenti Iy & black=and=white rmils, and lnstsad
invite a balancing of judicial sconomy: it would generally be
appropriate to considec both petitions as kelonging to the =sames
prereading.” 9 17 {emphasis added] .
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Or, under the second formulation, the removal proceedings and the
appointment objections needed to be addressed all at the same time, and, the
Record demonstrates that this did not occur until the May 1, 2025, hearing at
which time all of the issues were addressed for the first rime.

Both of those formulations are distinet from the situation in Marrer of
Estate of Jones, 2022 5.D. 9. In that case, all of the interested parties were
participating at all stages of the pertinent “proceeding,” namely, the one
commenced by the filing of a petition for appointment of special
administrator, An earlier hearing had been scheduled and then canceled due
to illness. Meanwhile, the petitioners engaged in discovery for their petition,
which resulted in a motion to compel which was then noticed for hearing. At
this hearing (and while the Petition for special administrator was still
pending}, the circuit court addressed the substance of the Petition. Doug
and Jessica’s lawyer appeared at the hearing and “addressed the merits of
the Petition at the.. hearing without any mention that a hearing had not been
noticed™ on the petition itself. Jd. at 918, This participation was deemed a
walver.

In contrast to Jores, the appointment “proceeding” in this case was

over and done with in July 2022, Paul and his counsel were not present to
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raise any objections, in part because no notice was given, and in part because
there was no hearing at which to raise such defects.

Furthermore, there it is undisputed that #owe of these 1ssues were
addressed or resolved at the October 2022 hearing, either. (That is why this
Court dismissed the first appeal.)

But the Circuit Court made an erroneous finding to the contrary,
namely, that *on October 18[, 2022,] Paul and his attorney participated in a
hearing that lasted over three hours and never rassed the issue of notice™ in regard
to the petition to remove Raymond. [R.387; HT, 12:12-14].

This ‘three hour’ finding is inaccurate. When Paul filed a petition for
remaval, he noticed the petition for hearing. But on the slated hearing date,
no hearing was conducted upon that petition, because of time constraints.

The “three-hour hearing™ was devoted entirely to the merits of the pending

#odudge Spears zsald thatbt he would take up the oivil flle first
"simply becauss that fils appears on my calendsrc first.and that’ s
thae cne I have on the screen.” [Appeal # 3050B; A.H. ETZ, HT
G:13=16]. The removal petitlon was not addressed gpon 1ts merlts
becauas the civil matter took the entirety of the time alloatted,
and Judge Spears advised he would “hearo the removal® at a later
date. [Appeal #20508; A.R. T18; HT 15Z:8-3].
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motions in the civil file. There was no hearing on the probate matters at that
time. **

The first and only hearing did not occur until May 1, 2025, which was
the first time at which the Circuit Court “addressed the merits of the
Petition [for Remowval],” and, at which time Paul’s Estate also raised the
issue of defects related to appointment.™ This is not a waiver.

The rest of Raymond’s (and the Circuit Court’s) analysis of waiver
suggests that the content of petitions and oljections filed prior to the hearing
are dispositive of waiver. But neither the Estate of Jones case nor any other
case on the issue of waiver has confined the matter to the fnitial pleadings.

Furthermore, any analysis of warver needs to examine Raymond’s
own conduet, In the Order appointing him, his term was limited to the time
necessary to locate a Will. As Raymond would reveal meo-and-a-half years

later, he had already conducted the entirety of this search for a Will by

** The Clrcult Tourt'a filnding regarding a. “tChree-hour hearing® 13
curicus, bEecause the tcanscript of that hearing is not found in
the probate Record,. The only way for the Clroult Court to make
that finding would have besen to takes judiciml nobtice of
Victeoria's lewsult file. BSince that judicial notice appears to
haye oocurrsed, then Raymond's= preteskts abouk the failure to
introduce Vickoria®s Complaint 52 an exhiblt sre moaok.

¥ oon tha face of the appolntmsnt £11lings, including the Order, 1t
was nok inmediastely clear whether or not the Clocuit Court had
actually cooductsd a hearing. It was throough the appeal process
that it became certain that no such hearing tochk placse.
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August 2022, Yet Raymond failed to inform the Court of this, and continued
to occupy the office for years longer than he should have, and all the while
concealing the existence of a certified copy of Victoria’s Will,

In shart, the Circuit Court’s application of waiver is based upon an
erroneous factual finding. This is not analogous to Estate of Jones. Paul
raised the iszue of Raymond’'s defective appointment twice: the first time via
a still-timely appeal™ from what appeared to be a final order; and the second
time at a hearing which addressed the merits of these 1ss5ues for the first time,

It is an unusual case, for sure, but it is not an example of waiver.

8. Raymond failed to raise any ‘timeliness’ issues at the Circuit
Court level regarding Conner's objection and proposed
findings.

On pages 12 and 30, Raymond argues that the Appellants were

“untimely” in submitting their objection and proposed findings to the

1 "A notice of entry of judgment gives to a parcty tha powsr be
sat runnding the tlme after which hls adversary may ot appsal and
amsurss each party that the statutory period of time within which
he may appesl does not commence Lo run until hls adversary has
given =uch notice.™ Hawilik v, Hawlik, 2014 S.D. B4, § 10
(guotations omitted]. At the tims, Paul's attempted appeal

appearsd to bs a walid, still-timsly mechani=m by which ko

challengs the apbolintment defects, and 1t did not p=flect an
Intentlional relinguishment of Faul®s pight to challenge those
defecte. Indeed, the firat appeal waz refiized ag premsture; not

becguae aof 1ts substancsa.
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Circuit Court. Raymond claims (without authority) that this creates a
judicial estoppel.

But Raymond failed to object to the timeliness of those submissions at
the Circuit Court level. Moreover, the Circuit Court did not reject these
filings as untimely. Thus, these filings were a valid attempt to give the
Circuit Court “an opportunity to correct any claimed error.” Matter of Est.
of Tank, 2023 5.D. 59, q 31. These filings attempted to show the Court the
same thing that had been argued at the hearing: that Raymond’s conflict and

unfitness were “facially apparent from the Record.”

9.  The removal of Raymond is not moot
Raymond’s last argument is ‘mootness.” He frames this issue very

narrowly, arguing that all of the complaints about Raymond * stem from
Victoria’s dismissed lawsuit.” See, Raymond s Breef, p. 34.

But as shown above in Sections 2 and 3, the issues of Raymond’s
ability to continue serving as a fiduciary are far broader than Victoria’s
lawsuit. Furthermore, we can’t lose sight of the fact that it was Raymond
who directed the dismissal of that lawsuit. And, the dismissal was withowt
prejudice. Whether Victoria’s Estate should re-assert the lawsuitis a
decision to be made by a competent fiduciary, who cannot be Raymaond.
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Raymond describes the mootness doctrine as one “which seeks to
determine an abstract question which does not rest on existing facts or
rights.” Netter v, Nerter, 2019 5.D. 60, § 9. But Raymond’s ongoing role as
the fiduciary of Victoria’s Estate is actively preventing the Estate from
considering whether to pursue her claims. Nothing about this is abstract,

Raymond continues to carry out the mischief that he sought from the
outset: to wield the power of Victoria’s Estate in 2 manner most favorable to

him. The time has come for this to stop,

CONCLUSION

In this cage, the lawyers representing Raymond used a defective
proceeding to secure his appointment as Special Administrator, a position
that he was incapable of holding. Thereatter, Raymond has carried out his
office under an inherent, intractable conflict.

When his appointment and fitness were challenged, Raymond turned
the hearing into 4 narrow, misguided referendum on his K-1 filings, which
the Circuit Court mistakenly took as evidence disproving his conflict-of-
interest. The Circuit Court then compounded the error by making findings
far beyond the scope of the proceedings, concluding that Victoria died

intestate, with no assets, and, as the Trustor of a Trust that never was.
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All of this was error. Raymond should be removed, ab instio; the
entirety of the Order should be vacated; and the case should be remanded for

further proceedings to appoint Lance as Personal Representative,

Dated this 9 day of October, 2025,

HOVLAND, RASMUS,
BrENDTRO, PrROF. LLC

/%' Daniel K. Brendtr

Daniel K. Brendtro

Mary Ellen Dirksen

Benjamin M. Hummel

PO Box 2583

Sioux Falls, South Dakota 57101-2583
Attorneys for Appellants
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