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JURISDICTIONAL STATEMENT

The Yankton Sioux Tribe (“Tribe”) appeals the Order and Memorandum
Decision (“Order”) entered June 19, 2017, by the Circuit Court of South Dakota, Sixth
Judicial Circuit (“Circuit Court”), in Case No. CIV-16-33. The Order affirmed the Final
Decision and Order Finding Certification Valid and Accepting Certification (“2016 Final
Decision, ” entered by the South Dakota Public Utilities Commission (“Commission’) on
January 21, 2016, in Docket HP14-001. The Order is a final order reviewable by this
Court pursuant to SDCL 15-26A-3. The Tribe filed its notice of appeal on July 19, 2017.

STATEMENT OF LEGAL ISSUES

1. Whether the Commission erred when it denied the Tribe’s Motion to
Dismiss, when it denied the Tribe’s Joint Motion in Limine, and when it took inconsistent
positions with regard to the “Tracking Table of Changes,” all of which denied the Tribe
its substantive right to due process before the Commission.

The Circuit Court found that it was not clearly erroneous for the Commission to
find that the pipeline that was the subject of Docket HP14-001 is the same pipeline that
was the subject of Docket HP09-001, and affirmed the Commission’s admission of the
Tracking Table of Changes.

Relevant Constitutional and Statutory Provisions:

a. SDCL 15-6-12(b)(5)
b. SDCL 49-41B-4
c. SDCL 49-41B-27
2. Whether the Commission erred by issuing the Order Granting Motion to

Define Issues and Setting Procedural Schedule.



The Circuit Court affirmed the Commission’s Order Granting Motion to Define
Issues and Setting Procedural Schedule, finding no clear error or abuse of discretion in
the Commission’s limitation on the scope of discovery.

Relevant Constitutional and Statutory Provisions:

a. SDCL 15-6-26

b. SDCL 49-41B-24

c. SDCL 49-41B-27

d. ARSD 20:10:01:01.02

3. Whether the Commission erred when it placed the burden of proof on the
intervening parties rather than on TransCanada Keystone Pipeline, LP (“TransCanada”),
the applicant, and when it found that the intervening parties failed to establish any reason
why TransCanada could not continue to meet the conditions on which the Commission
issued its permit to construct the proposed Keystone XL pipeline in 2010 (“2010
Permit”).

The Circuit Court did not find clear error in the Commission’s application of the
burden of proof. The Circuit Court did not find that the Commission inappropriately
shifted the burden of proof, and that any shift that may have occurred was within the
Commission’s purview and not clearly erroneous.

Relevant Constitutional and Statutory Provisions:

a. SDCL 49-41B-27
b. ARSD 20:10:01:15.01
4. Whether the Commission erred when it found that TransCanada properly

certified that it remains eligible to construct the proposed Keystone XL pipeline and that



TransCanada’s submission of a signed “Certification” met TransCanada’s burden of
proof.

The Circuit Court affirmed the Commission’s decision, finding that the
Commission did not commit clear error when it determined that TransCanada met its
burden of proof.

Relevant Constitutional and Statutory Provisions:

a. SDCL 1-26-36

b. SDCL 49-41B-27

c. SDCL 2-14-1

d. ARSD 20:10:01:15.01
e. FRCP Rule 23(c)(1)(A)

5. Whether the Commission erred when it concluded that TransCanada is as
able today to meet the conditions upon which the 2010 Permit was issued, and based its
decision on whether TransCanada continues to be able to meet the 2010 conditions.

The Circuit Court did not find clear error in the Commission’s application of the
burden of proof. The Circuit Court did not find that the Commission inappropriately
shifted the burden of proof, and that any shift that may have occurred was within the
Commission’s purview and not clearly erroneous. The Commission further found that if
the Tribe wants to show that it is impossible for TransCanada to comply with the 2010
Permit, it must do so affirmatively.

Relevant Constitutional and Statutory Provisions:

a. SDCL 49-41B-27



6. Whether the Commission erred when issued the Order Granting Motion to
Preclude Consideration of Aboriginal Title or Usufructuary Rights and precluded
testimony and consideration of tribal aboriginal and treaty rights.

The Circuit Court affirmed the Commission’s decision, finding no clear error was
committed when the Commission found no authority that Native American tribes have
aboriginal title or usufructuary rights with respect to the proposed route of the Keystone
XL pipeline.

Relevant Constitutional and Statutory Provisions:

a. Treaty of Fort Laramie with Sioux, etc., Sept. 17, 1851, 11 Stat. 749
b. SDCL 49-41B-1

c. SDCL 49-41B-20

d. SDCL 49-41B-27

e. SDCL 49-41B-36

7. Whether the Commission erred when decided that tribes are not treated as
local units of government and that no permit condition requires that TransCanada consult
with tribes about the proposed Keystone XL pipeline.

The Circuit Court found that the Tribe is a sovereign nation within the bounds of
the United States, but that it is not a local unit of government within the State of South
Dakota’s government structure.

Relevant Constitutional and Statutory Provisions:

a. SDCL 49-41B-22



STATEMENT OF THE CASE

This matter originally came before the South Dakota Public Utilities Commission,
comprised of three members: Kristie Fiegen, Chairperson; Gary Hanson, Vice Chairman;
and Chris Nelson, Commissioner. The case before the Commission was to determine
whether TransCanada, a Canadian pipeline company, continued to meet the conditions
upon which it received the 2010 Permit, such that “certification” could be granted
pursuant to SDCL 49-41B-27. The Commission ultimately ruled in TransCanada’s favor,
accepting certification and authorizing TransCanada to proceed with construction of the
proposed pipeline. The Tribe appealed the Commission’s order to the Circuit Court for
the Sixth Judicial Circuit, before the Honorable John L. Brown, which upheld the
Commission’s Order. The Tribe appealed the Circuit Court Order.

STATEMENT OF FACTS

On March 12, 2009, TransCanada filed an application with the Commission in
Docket HP09-001 requesting a permit to construct a hydrocarbon pipeline through South
Dakota. Pet’n. for Order Accepting Certification (“2014 Petition”’), AR 000205. South
Dakota law required TransCanada to provide key information including a description of
the nature, location, and purpose of the proposed pipeline to the Commission in its permit
application in order for the Commission to make an informed, sound decision on the
project. SDCL 49-41B-11. The Commission issued its Amended Final Decision and
Order (“2010 Final Decision) and the 2010 Permit allowing TransCanada to construct
the proposed pipeline on June 29, 2010, based on that information. 2014 Petition, AR
000204-05. As a part of the 2010 Final Decision, the Commission issued a detailed list

of its findings of fact and conclusions of law that led to its decision. Id. at 000205.



Through the 2010 Final Decision, the Commission issued a permit authorizing

construction of the project as that project was described and defined in the findings of

fact contained in the 2010 Final Decision (“2010 Project”). The 2010 Project was

accompanied by a list of 50 permit conditions, not inclusive of subconditions, with which
TransCanada needed to comply in order to comply with the 2010 Permit. Id.

On September 15, 2014, after more than four years had passed since the issuance
of the permit for the 2010 Project described in the 2010 Final Decision, TransCanada
filed a new petition (“2014 Petition”) with the Commission in Docket HP14-001 to
construct a pipeline to transport diluted bitumen, or dilbit, a heavy black viscous oil made
from tar sands (http://ostseis.anl.gov/guide/tarsands/), mined in Alberta, Canada, through
South Dakota. 2014 Petition, AR 000204-05. The subject of the 2014 Petition was also a
project for a pipeline (“2014 Project”) to transport dilbit (Dr. Stansbury Rpt., AR 003312)
through South Dakota. Id. In conjunction with this new 2014 Petition, TransCanada
submitted the “Certification” asserting that the conditions upon which the Commission
granted the facility permit in Docket HP09-001 continued to be satisfied. Certification,
AR 000046-47. The 2014 Petition requested that the Commission issue an order
accepting its Certification pursuant to SDCL 49-41B-27. 2014 Petition, AR 000204. As
an appendix to the 2014 Petition, TransCanada submitted a “Tracking Table of Changes”
that identifies thirty findings contained in the Final Decision and, for each finding, sets

out a new, different finding. KXL Pipeline Quarterly Rpt., AR 000079-83.

On October 15, 2014, the Tribe filed a petition to intervene in Public Utilities
Commission Docket HP14-001 and was granted intervenor status on November 4, 2014.

YST Application, AR 000321; Order Granting Intervention, 001012. On October 30,


http://ostseis.anl.gov/guide/tarsands/

2014, before any party had even sought discovery, TransCanada filed the Motion to
Define the Scope of Discovery seeking to restrict discovery to evidence related to just two
issues: 1) whether the project continued to meet the conditions on which the 2010 Permit
was granted, and 2) the “changes to the Findings of Fact” in the 2010 Final Decision. TC
Mtn. to Define Scope, AR 001000-09. Through that motion, TransCanada purported to
unilaterally amend the 2010 Final Decision and asked the Commission to do the same.
Id. On December 17, 2014, the Commission granted TransCanada’s Motion to Define the
Scope of Discovery. Order Granting Mtn. to Define Scope, AR 001528-29. On
December 2, 2014, the Tribe filed a Motion to Dismiss which challenged TransCanada’s
attempt to couch its 2014 Petition as applying to the same pipeline that was permitted in
2010 pursuant to the 2010 Final Decision and the 2010 Permit, despite the thirty findings
TransCanada admitted were inapplicable to the 2014 Petition as demonstrated in the
Tracking Table of Changes. YST Mtn. to Dismiss, AR 001362-65. Without explanation
or rationale, the Commission denied the Tribe’s Motion to Dismiss on January 8, 2015.
Order Denying Mtns. to Dismiss, AR 001697-98. Seeking to prevent the Tribe from
protecting its treaty interests, TransCanada filed Applicant’s Motion to Preclude
Consideration of Aboriginal Title or Usufructuary Rights on May 26, 2015. TC Mtn. to
Preclude, AR 006813-22. The Commission granted TransCanada’s motion on June 15,
2015. Order Granting TC Mtn. to Preclude, AR 007383. On July 10, 2015, the Tribe
along with other intervenors filed a Joint Motion in Limine requesting that the
Commission exclude all evidence offered by TransCanada in support of its Tracking
Table of Changes. Jt. Mtn. in Limine, AR 009481-86. The Commission denied the Joint

Motion in Limine. Order Denying Jt. Mtn. in Limine, AR 020312-13.



Over the course of approximately eleven months, the Parties filed motions and
exchanged discovery in preparation for the final evidentiary hearing, which was held over
the course of two weeks. 2016 Final Decision, AR 031683. At the end of the hearing,
the Tribe and other intervenors submitted a Joint Motion to Deny the Petition for
Certification on the grounds that TransCanada failed to meet its burden of proof. PUC
Tr., AR 027338-45. The Commission denied the joint motion. Id. at 027361-67. On
January 21, 2016, the Commission issued the 2016 Final Decision. AR 031668-95.

On February 19, 2016, the Tribe filed a Notice of Appeal with the Sixth Judicial
Circuit Court, challenging the 2016 Final Decision. The case was assigned to the
Honorable John L. Brown. Following a hearing held on March 18, 2017, the Circuit
Court issued the Order on June 19, 2017, affirming the Commission’s 2016 Final

Decision.

ARGUMENT
l. THE COMMISSION ERRED WHEN IT DENIED THE TRIBE’S MOTION TO

DisMmIss, WHEN IT DENIED THE TRIBE’S JOINT MOTION IN LIMINE, AND WHEN
IT TOOK INCONSISTENT POSITIONS WITH REGARD TO THE TRACKING TABLE
OF CHANGES, ALL OF WHICH DENIED THE TRIBE ITS RIGHT TO DUE PROCESS
BEFORE THE COMMISSION.

The Circuit Court committed reversible error when it upheld the Commission’s
decisions to deny the Tribe’s Motion to Dismiss and Joint Motion in Limine, when it
upheld the Commission’s inconsistent positions with regard to the Tracking Table of
Changes, and when it found that it was not clearly erroneous for the Commission to find
that the 2014 Project is the same project as described in Docket HP09-001, all of which

denied the Tribe its right to due process before the Commission. Cir. Ct. Decision at 28.

The fundamental requirement of due process is the opportunity to be heard at a



meaningful time and in a meaningful manner. Mathews v. Eldridge, 424 U.S. 319, 333
(1976). The Commission violated this right when it took the foregoing actions.

The Tribe filed a Motion to Dismiss on December 12, 2014, arguing that
TransCanada’s 2014 Petition must be dismissed pursuant to SDCL 15-6-12(b)(5) for
failure to state a claim upon which relief can be granted. YST Mtn. to Dismiss, AR
001362-65. The Tribe argued that TransCanada never received a permit from the

Commission for its 2014 Project because the 2014 Project was materially different from

the 2010 Project, which did have a permit. Id. Instead of filing a petition for certification

pursuant to SDCL 49-41B-27, TransCanada should have applied for a new permit under

SDCL 49-41B-4. Accordingly, the Commission should have dismissed the 2014

Petition. Without a permit, a permit cannot be certified; if there is no permit to certify,
there is no cause of action under SDCL 49-41B-27. The 2014 Petition, therefore, should
have been dismissed.

In support of its motion, the Tribe stated that TransCanada asked the Commission
to accept a “certification” along with the 2014 Petition that the 2014 Project described in
the 2014 Petition continued to meet the conditions upon which the 2010 Permit was
issued for the 2010 Project in Docket HP09-001. YST Mtn. to Dismiss, AR 001362-65.
The 2014 Petition, however, included an appendix, called “Tracking Table of Changes,”

which identified thirty ways the 2010 Project was different and distinct from the 2014

Project. KXL Pipeline Quarterly Rpt., AR 000079-83. As a result of these deviations,
the 2014 Project constitutes a new and separate project, requiring a new 49-41B-4 permit
separate from the 2010 Permit. The Commission’s denial of the Motion to Dismiss

constitutes arbitrary and capricious decision-making, abuse of discretion, and



unwarranted exercise of discretion. Accordingly, the Commission’s actions concerning
the Tracking Table of Changes infringed on the Tribe’s due process rights including its
opportunity to be heard at a meaningful time and in a meaningful manner. Mathews v.
Eldridge, 424 U.S. 319, 333 (1976). The Circuit Court therefore erred when it affirmed
the Commission’s ruling on the Tribe’s Motion to Dismiss.

By upholding the Commission’s rulings which unlawfully infringed on the
Tribe’s due process rights, the Circuit Court committed reversible error and its decision
must be overturned.

1. THE COMMISSION ERRED BY ISSUING THE ORDER GRANTING MOTION TO
DEFINE ISSUES AND SETTING PROCEDURAL SCHEDULE.

The Circuit Court committed reversible error when it affirmed the Commission’s
Order Granting Motion to Define Issues and Setting Procedural Schedule and found no
clear error or abuse of discretion in the Commission’s limitation on the scope of
discovery. Cir. Ct. Decision at 23. Pursuant to ARSD 20:10:01:01.02, “the rules of civil
procedure as used in the circuit courts of this states shall apply [to administrative
proceedings].” The rules of civil procedure provide that the scope of discovery includes
any non-privileged matter as long as the subject matter is relevant to the pending action,
and that “[i]t is not ground for objection that the information sought will be inadmissible

at the trial if the information sought appears to be reasonably calculated to lead to the

discovery of admissible evidence. SDCL 15-6-26(b). A court can limit the scope of

discovery only by a court order, which can only be issued if the movant meets the
statutory requirements to obtain a protective order. TransCanada filed a Motion to Define
the Scope of Discovery on October 30, 2014. TC Mtn. to Define Scope, AR 001000-09.

Although TransCanada did not ask explicitly for a protective order, TransCanada’s

10



motion amounted to a request for a protective order because only protective orders allow

the Commission to limit the scope of discovery. Id.; SDCL § 15-6-26(c)(4).

To qualify for a protective order, TransCanada needed to meet the conditions
outlined in SDCL 15-6-26(c), which requires a requesting party to certify to the tribunal
that it conferred or attempted to confer in good faith and to show good cause for the

protective order. However, TransCanada failed to show good cause for the issuance of

the protective order. TC Mtn. to Define Scope, AR 001000-09. TransCanada also failed
to confer or attempt to confer in good faith with other affected parties, and failed to

include in its motion the statutorily required certification to this effect. 1d. Furthermore,

it was improper for TransCanada to seek a protective order before any party had sought

discovery because no dispute existed to necessitate such an order: “When discovery

efforts go beyond those subjects not ‘reasonably calculated to lead to the discovery of
admissible evidence,” a court has authority to issue protective orders, quash subpoenas,
and grant terms when appropriate.” Public Entity Pool for Liability v. Score, 658 N.W.2d
64, 72 (S.D. 2003), citing SDCL 15-6-26(c), 37(a)(4), 45(b) and 45(d)(1). The
Commission therefore does not have authority to enter a protective order or otherwise
limit discovery unless and until discovery efforts exceed the lawful scope of discovery.
Before discovery has commenced and a dispute has arisen, there can be no grounds for a
protective order so TransCanada’s motion was premature and the Circuit Court erred by
affirming the Commission’s order granting that motion.

Additionally, when the Commission issued the order limiting the scope of
discovery, it defeated the purposes of discovery. The Supreme Court has explained that

“broad construction of the discovery rules is necessary to satisfy the three distinct
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purposes of discovery: (1) narrow the issues; (2) obtain evidence for use at trial; (3)
secure information that may lead to admissible evidence at trial.” Kaarup v. St. Paul Fire
and Marine Ins. Co., 436 N.W.2d 17, 19 (S.D. 1989), citing 8 C. Wright and A. Miller,
Federal Practice and Procedure, 8 2001 (1970). Accordingly, the Commission’s order
jettisoned relevant issues by inappropriately limiting discovery, thereby defeating one of
the very purposes of discovery as identified by the Supreme Court.

The Commission argued that SDCL 8§ 49-41B-27 must be read in pari materia
with SDCL § 49-41B-24, which grants the Commission broad authority to make
complete findings regarding whether a permit should be granted, denied, or granted
conditionally. Cir. Ct. Decision at 22-23. The Circuit Court granted the Commission
deference based on the Commission’s status as a specialized administrative agency. Id.
at 23. The Commission was not entitled to such deference, however, because the
Commission abused its discretion by acting contrary to law. A court may limit the scope
of discovery only with a court order that is consistent with the Rules of Civil Procedure.
SDCL 15-6-26(b). Because the Commission limited the scope of discovery in violation
of the Rules, it abused its discretion and was not entitled to agency deference.

Although the Commission argued that that SDCL § 49-41B-27 must be read in
pari materia with SDCL § 49-41B-24, the Commission’s interpretation does not control
in this case because the latter statute only pertains to initial permit applications, which is
not the posture of this case. See SDCLS§ 49-41B-24 (statute requires Commission to
render a decision “within 12 months of receipt of the initial application for a permit...”).
Instead, the present case involves the certification of a permit that has been extant for

over four years. YST Cir. Ct. Opening Brief at 1-2. Accordingly, even if the
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Commission’s in pari materia interpretation is valid, that interpretation does not control
the case at hand because SDCL § 49-41B-24 only grants the Commission broad authority

over initial permit applications. Furthermore, nothing in SDCL 49-41B-24 authorizes the

Commission to diminish the lawful scope of discovery. Thus, as a matter of law, the
Commission did not have the authority to grant TransCanada’s Motion to Define
Discovery and limit the scope of discovery. Because the Parties were entitled to seek
discovery to the full extent permitted by SDCL 15-6-26(b), the Circuit Court erred in
affirming the Commission’s Order Granting Motion to Define Scope which limited
discovery contrary to law.

Il. THE COMMISSION ERRED BY PLACING THE BURDEN OF PROOF ON THE
INTERVENING PARTIES RATHER THAN ON TRANSCANADA AND BY FINDING
THAT THE INTERVENING PARTIES FAILED TO ESTABLISH ANY REASON WHY
TRANSCANADA COULD NOT CONTINUE TO MEET THE CONDITIONS ON WHICH
THE 2010 PERMIT WAS ISSUED.

The Circuit Court committed reversible error when it failed to find clear error in
the Commission’s application of the burden of proof and when it found that the
Commission did not improperly shift the burden of proof from TransCanada to the
intervening parties.

A. TRANSCANADA HAS THE BURDEN TO PRESENT EVIDENCE SHOWING IT
CONTINUED TO COMPLY WITH ALL 50 OF THE CONDITIONS AND THE
ADDITIONAL BURDEN TO PROVE ALL OF THE FACTUAL ALLEGATIONS
WHICH FORMED THE BASIS OF ITS PETITION.

Other than in rare contexts not applicable here, each and every party seeking any
sort of order or relief from an adjudicatory body has the burden to produce the evidence
which supports its request as well as the additional burden to prove its entitlement to the

relief it requests. A plaintiff has the burden of proof in a civil case. E.g., Mettler v.

Williamson, 424 N.W. 2d 670 (S.D. 1988). A prosecutor has the burden in a criminal
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case. E.g., State v. Wilcox, 204 N.W. 369, 48 S.D. 289 (1925) (“It is a cardinal rule in
criminal prosecutions that the burden of proof rest with the prosecutor.”). On nearly
every motion, the movant-- whether plaintiff, petitioner, defendant, respondent, or third
party-- has the burden of proof on that motion. E.g., Boylen v. Tyler, 641 N.W. 2d 134
(S.D. 2002); Gross v. Conn. Mut. Life Ins. Co., 361 N.W. 2d 259 (S.D. 1985). Thisisa
cornerstone of adjudication in countries which provide due process. There is absolutely
no basis here to relieve TransCanada of the burden of all petitioners—to prove that it is
entitled to the relief it seeks from the adjudicatory body.

This legal rule is even more clearly stated in ARSD 20:10:01:15.01. ARSD
20:10:01:15.01 is one of the Commission’s General Rules of Practice, and it applies in
every contested case proceeding. The rule requires:

In any contested case proceeding, the complainant, counterclaimant,
applicant, or petitioner has the burden of going forward with presentation
of evidence unless otherwise ordered by the commission. The
complainant, counterclaimant, applicant, or petitioner has the burden of
proof as to factual allegations which form the basis of the complaint,
counterclaim, application, or petition. In a complaint proceeding, the
respondent has the burden of proof with respect to affirmative defenses.

ARSD 20:10:01:15.01 (emphasis added). This is the on-point rule, which the
Commission is required to enforce, and it defeats the argument TransCanada and Public
Utilities Commission Staff (“PUC Staff”’) make in their post-hearing briefs. As the
petitioner, TransCanada had the burden of proof as to factual allegations which formed
the basis of the 2014 Petition. 1d. A plain reading of the rule required the Commission to
place the burden of proof on TransCanada. Id. The Commission issued no order to alter
this standard. ARSD 20:10:01:15.01 also discusses both components of the burden of

proof: the burden to produce evidence, and the ultimate burden to show that the weight of
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all evidence produced favors the petitioner. Under this rule, as is also generally the case,
both components of the burden of proof lie with the petitioner.

The law imposing upon TransCanada the burden of proof for the factual
allegations in its petition is so clear that even TransCanada, when it initiated this
contested case, acknowledged its burden. 2014 Petition, AR 000204-09. In its petition,
TransCanada set forth its factual allegations and then concluded with a request that the
Commission find that that TransCanada still meets the conditions contained in the 2010
Permit. Id. TransCanada petitioned for the following relief:

The attached Certification, together with this petition and the supporting
appendices provides the necessary basis for the Commission to find that
the Project continues to meet the conditions upon which the June 2010
permit was issued. Accordingly, Keystone respectfully requests that the
Commission accept its certification under SDCL 849-41B-27.

Id. (emphasis added). As is clear from TransCanada’s own petition, TransCanada

understood that it was “necessary” for TransCanada to provide facts supporting a finding

that the project continues to meet all the conditions imposed by its original permit.

TransCanada further understood that it could not meet its burden merely by submitting a
conclusory “certification.” ld. TransCanada bore, and has previously acknowledged that
it bore, the burdens of production and proof of the core factual assertion in its petition,
i.e., its assertion that it continues to meet the 2010 Permit conditions. ARSD
20:10:01:15.01; 2014 Petition, AR 000209. Like every other petitioner, plaintiff, or
movant, TransCanada had the burden to show that it was entitled to the finding that it
requested, and it has expressly acknowledged that such a finding is a prerequisite for the
relief that it has requested from the Commission—acceptance of its “certification.”

The burden of production must lie with TransCanada. In order to reach the
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correct decision on issues before it and to meet its obligations to the people of South
Dakota and the companies that come before the Commission, the Commission must be
presented with the relevant facts. Nearly all of those facts are in the possession of the
petitioning companies, therefore the burden to produce evidence must be on the
companies. E.g., Davisv. State, 2011 S.D. 51, 804 N.W.2d 618, 628 (S.D. 2011); Eite v.
Rapid City Area School Dist. 51-4, 739 N.W.2d 264 (S.D. 2007); Meacham v. Knolls
Atomic Power Lab., 554 U.S. 84 (2008); Dubner v City and County of San Francisco,
266 F3d 959, 965 (9th Cir 2001). Here, TransCanada did not produce any evidence on
several key issues, yet it asserted that it should prevail on those issues because, it
contends incorrectly, the intervenors also did not produce evidence on those issues.

The burden of proof must also lie with TransCanada. Contrary to TransCanada’s
sole argument, even if the burden of production shifts in a case, the burden of proof
always remains with TransCanada. TC Appeal Br. in Response to Common Arguments at
9-10. This Court has repeatedly and consistently held that even in the rare situations
where the burden of production shifts as a case progresses, the burden of proof does not
shift—it always remains with the petitioner.

For many years the term ‘burden of proof” was ambiguous because
the term was used to describe two distinct concepts. Burden of
proof was frequently used to refer to what we now call the burden
of persuasion-the notion that if the evidence is evenly balanced, the
party that bears the burden of persuasion must lose. But it was also
used to refer to what we now call the burden of production-a
party's obligation to come forward with evidence to support its
claim.

Director, Office of Workers' Compensation Programs v. Greenwich
Collieries, 512 U.S. 267, 272, 114 S.Ct. 2251, 2255, 129 L.Ed.2d 221, 228
(1994). ““It is generally said that the burden of production may pass from
party to party as the case progresses while the burden of persuasion rests
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throughout on the party asserting the affirmative of an issue.’” Hayes v.
Luckey, 33 F.Supp.2d 987, 990 (N.D.Ala.1997) (citation omitted).

Davis v. State, 804 N.W.2d at 628 (quoting Gordon v. St. Mary’s Healthcare Ctr., 617
N.W.2d 151, 157-58 (S.D. 2000). See also Eite, 739 N.W.2d 264.

The Commission’s own prior precedent is in accord with all of the authorities
discussed above. In re Northern States Power Co. for Confirmation of Angus C. Anson
Combustion Turbine Facility, 2000 Westlaw 36322410 (S.D.P.U.C. March 20 2000)
(hereinafter, “In re NSP”). In In Re NSP, the Commission had to interpret SDCL §49-
41B-27, the same statute that TransCanada claimed imposed the burden of proof on the
intervening parties. Like TransCanada, NSP had previously obtained a permit for
regulated construction activities but had failed to commence construction within four
years of permit issuance. Id. NSP submitted a “certification” and other information to
the Commission and asked the Commission to accept that certification. Id. The
Commission accepted the certification based upon a finding that the certification was
acceptable. Contrary to the Commission’s new interpretation of SDCL 49-41B-27, the

Commission, in In re NSP, based its finding upon the certification “and the information

provided to it by NSP.” Id.

The statute, regulations, common law, and Commission’ precedent unanimously
establish that the burden of proof rested with TransCanada to certify that the proposed
Keystone XL pipeline project continued to meet all 50 conditions upon which the original
2010 Permit was issued. The Circuit Court’s affirmation of the Commission’s findings to
the contrary impermissibly prejudiced proceedings and was in clear error.

B. THE COMMISSION ERRED IN ITS FINAL DECISION BY PLACING THE

BURDEN OF PROOF ON INTERVENING PARTIES RATHER THAN
TRANSCANADA, AND BY CONCLUDING THE INTERVENING PARTIES
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FAILED TO ESTABLISH ANY REASON WHY TRANSCANADA COULD NOT
CONTINUE TO MEET THE CONDITIONS ON WHICH THE 2010 PERMIT WAS
ISSUED.

As laid out above, ARSD 20:10:01:15.01 is the appropriate rule governing the
burden of proof in contested proceedings, such as Docket HP14-001, before the
Commission. The rule requires that “[i]Jn any contested case...petitioner has the burden of
proof going forward with presentation of evidence unless otherwise ordered by the
commission.” ARSD 20:10:01:15.01. The Commission issued no such order in this
case, and did not even cite to the applicable rule. 2016 Final Decision, AR 031694,
Thus, under the directly applicable statute and administrative rule, the burden in of proof
during the proceedings of Docket HP14-001 belonged solely to TransCanada.

These authorities notwithstanding, the Commission time and time again ruled in
favor of TransCanada on the grounds that the intervenors had failed to meet some
nonexistent burden of proof. 2016 Final Decision, AR 031686-87, 031964. This is
contrary to the plain language and purpose of SDCL 49-41B-27 and ARSD
20:10:01:15.01.

The Commission’s unfounded and incorrect belief that the burden of proof should
be shifted to the Tribe and other intervenors was clearly displayed in Finding #31 of the
2016 Final Decision where the Commission stated that “[n]o evidence was presented that
[TransCanada] cannot satisfy any of these conditions in the future.” 2016 Final
Decision, AR 031694. Similar findings illuminating the Commission’s burden shifting
onto the intervening parties were made in Paragraphs 32, 33, 34, 37, 38, 39, 40 and 42 of
the 2016 Final Decision and in Paragraphs 9 and 10 of the Conclusions of Law. Id. at
031686-67, 031694. These findings run in direct conflict with the burden of proof

assigned to Commission proceedings as outlined in ARSD 20:10:01:15.01 by abdicating
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TransCanada from its duty to prove it can satisfy the conditions, and requiring the Tribe
and other intervenors to prove that TransCanada cannot satisfy the conditions.

Furthermore, the Commission committed an obvious legal error when it claimed
TransCanada was not required to submit substantial evidence and that it carried its
burden of proof by merely submitting an unsupported and conclusory document entitled a
“certification,” which contained an unfounded assertion that all 50 permit conditions
were being met and would continue to be met. PUC Tr., AR 031660. The Commission
went on to issue its 2016 Final Decision based upon the same convoluted argument that
TransCanada prevailed in meeting its burden of proof based solely on the “certification.”
2016 Final Decision, AR 031694.

This argument is so plainly unsupportable that not even TransCanada agreed with
the Commission’s position. Instead, TransCanada provided a slightly more nuanced
assertion that by the mere act of labeling a document a “certification” and then filing that
document, even if the document is false, TransCanada had created a rebuttable
presumption in its favor, shifting both the burden of production and the burden of proof
to the intervenors. TC Post Hr’g. Br., AR 029505-06; TC Appeal Br. in Response to
Common Arguments at 9-10.

As discussed infra Section 1V, TransCanada unquestionably failed to meet its
burden of proof. Now that it has plainly failed to produce evidence or prove the factual
allegations set forth in its petition, its only possible argument is its desperate and bald
assertion that it does not have the burden which every petitioner, plaintiff, or movant has.
As a matter of law, TransCanada is wrong, and the Circuit Court erred in upholding the

Commission’s erroneous findings and conclusions.
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C. EVEN IF THE BURDEN OF PRODUCTION DID SHIFT, THE INTERVENORS MET
THEIR BURDEN AND SHIFTED IT BACK AND TRANSCANADA DID NOT THEN
MEET THE ULTIMATE BURDEN.

The Tribe reasserts its position stated in Section Il B., supra, that the Circuit
Court committed reversible error when it failed to find clear error in the Commission’s
application of the burden of proof on intervening parties by considering whether
interveners provided sufficient evidence to overcome a shifting of the burden of
production based on TransCanada’s “certification.” However, should this Court find that
the burden did shift based on the “certification” or otherwise, the intervenors have clearly
presented sufficient rebuttal evidence to shift the burden of production back to
TransCanada. If the “certification” statement from Corey Goulet is found sufficient to
shift the burden, then comparable statements from the Tribe and other intervenors must
hold equal weight and therefore shift the burden back to TransCanada.

On October 30, 2015, the Tribe filed a “certification” much like that filed by
TransCanada. YST Certification, AR 031232-41. The Tribe’s “certification” consists of
a sworn statement attested to by Yankton Sioux Tribal Chairman Robert Flying Hawk
that TransCanada does not meet all 50 permit conditions. Id. at 031232. In addition, at
least one of the intervenors’ witnesses pointed out while under oath that TransCanada
failed to comply with one or more conditions. PUC Tr., AR 026937 (Direct Testimony
of Paula Antoine (citing Conditions 2 and 3); Prefiled Rebuttal Test. of Paula Antoine,
AR 007578-600 (citing Conditions 1 and 3). This testimony must be given equal

13

evidentiary weight to TransCanada’s “certification” and would likewise shift the burden
back to TransCanada. If merely filing a document labeled “certification” is sufficient to

meet the burden of proof intended by SDCL 49-41B-27, then the burden would have
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shifted back to TransCanada upon testimony and the Tribe’s filing of a certification to the
contrary.

Because the Commission misplaced the burden of proof contrary to law, the
proceedings were fundamentally unjust and the Circuit Court committed reversible error
in finding the Commission properly shifted the burden of proof in this case.

V. THE COMMISSION ERRED WHEN IT FOUND THAT TRANSCANADA PROPERLY
CERTIFIED THAT IT REMAINS ELIGIBLE TO CONSTRUCT THE KEYSTONE XL
PIPELINE AND THAT TRANSCANADA’S SUBMISSION OF A SIGNED
“CERTIFICATION” MET TRANSCANADA’S BURDEN OF PROOF.

The Circuit Court committed reversible error when it affirmed the Commission’s
decision to accept certification and found that TransCanada met its burden of proof,
despite the fact that the Commission’s decision relied solely on a conclusory
“certification” submitted by TransCanada, three descriptive Appendices to the
“certification,” and diminutive testimony at evidentiary hearing. Cir. Ct. Decision at 20.

A. THE COMMISSION MUST BASE ITS DECISION ON THE SUBMISSION OF
SUBSTANTIAL EVIDENCE.

As discussed above, pursuant to ARSD 20:10:01:15.01, in contested proceedings
such as HP14-001, the petitioner carries “the burden of going forward with presentation
of evidence.” Although the statutes and rules governing the Commission make clear
which party bears the burden of proof in contested proceedings, they do not specify what
standard of proof must be met. Instead, the standard of proof required in agency
decision-making must be determined by looking to the State’s common law.

In determining whether an agency decision is “arbitrary or capricious” under
SDCL 8§ 1-26-36, this Court has held that a circuit court applied the proper standard of

review to the agency decision when it “examined the record to determine ‘whether there
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was substantial evidence supporting [the City Council's] decision and whether the
decision was reasonable and not arbitrary.”” M.G. Oil Co. v. City of Rapid City, 793
N.W.2d 816 (S.D. 2011). The circuit court had cited Olson v. City of Deadwood, 480
N.W.2d 770, 774-75 (S.D.1992), for its use of the substantial evidence standard. Id. In
Olson, the Supreme Court employed the substantial evidence test to determine whether or
not the decision of the agency Deadwood Board of Adjustment should be upheld. As the
Court clarified in that case, the standard in assessing an agency decision is “whether an
order of the board is supported by substantial evidence and is reasonable and not
arbitrary.” 1d. (emphasis added). Because the Commission is a South Dakota agency, its
decisions must be based upon substantial evidence and must be reasonable and not
arbitrary. 1d. This means that TransCanada, as the petitioner and the burden bearer, was
required to prove by substantial evidence that it continued to comply with each and every
one of the 50 conditions upon which the 2010 Permit was granted. Because it failed to do
so, the Circuit Court erred in upholding the Commission’s decision.

B. THE CERTIFICATION DOES NOT CONSTITUTE EVIDENCE SUFFICIENT TO
PROVE CONTINUED COMPLIANCE WITH THE 50 CONDITIONS.

In conjunction with its 2014 Petition, TransCanada submitted a filing captioned
“certification” with the Commission when it initiated this action. Certification, AR
000046-47. This document consists of a sworn statement by Corey Goulet, President of
the TransCanada Pipeline business unit, attesting that TransCanada certified that the
conditions upon which the 2010 Permit was granted continued to be satisfied. Both the
Circuit Court and the Commission erred when they incorrectly assumed that the
document TransCanada labeled a “certification” was in fact a certification as that term is

used in SDCL 849-41B-27. TransCanada continually argued that the document it labeled
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“certification” must be accepted as such under the statute.

“Certify,” however, means more than filing a conclusory document. Words “used
[in the South Dakota Codified Laws] are to be understood in their ordinary sense.”

SDCL § 2-14-1. “Certify” means “to authenticate or verify in writing.” Black’s Law
Dictionary (10" ed. 2014). But the Circuit Court, Commission and TransCanada stop
short of the next step in the legal analysis: what do “authenticate” or “verify” mean? The
central element in the definitions of both “authenticate” and “verify” is that the allegedly
authenticating or verifying document must prove the allegations contained therein. Id.
Black’s Law Dictionary defines “verify” as “to prove to be true; to confirm or establish
the truth or truthfulness of, to authenticate” and defines “authenticate” in the current
context as “to show (something) to be true or real.” ld. Therefore, “to certify” for
purposes of SDCL 41-41B-27, understood in its ordinary sense, required TransCanada to
prove it met and continued to meet all 50 conditions the Commission set in 2010.

This is the common understanding of the meaning of “to certify.” For example,
Federal Rules of Civil Procedure Rule 23(c)(1)(A) requires that “the court must
determine by order whether to certify the action as a class action.” “[C]ertification is
proper only if ‘the trial court is satisfied, after a rigorous analysis, that the prerequisites of
Rule 23(a) have been satisfied.”” Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 350-351
(2011), quoting General Telephone Co. of Southwest v. Falcon, 457 U.S. 147, 160
(1982). A judge cannot simply issue an order announcing class certification; he must
support his decision with the facts of each case. Similarly, TransCanada could not simply

file a certification. The Commission was obligated to undergo a rigorous analysis which
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would require complete and substantial evidence relating to each condition in order to
verify that it continued to meet each and every one of the 50 conditions.

Therefore, TransCanada’s and the Commission’s arguments circle back to the
exact same question: has TransCanada proven that the assertions contained in the
Certification—that TransCanada is in compliance and will remain in compliance with all
50 conditions—are true.> Because TransCanada failed to show the allegations to be true
with respect to every condition, the document cannot be accepted as a certification.

Mr. Goulet’s statement in the Certification is a broad generalization with respect

to the conditions and it does not specifically address even one of the 50 conditions or how

the project continues to comply with any of those conditions. Certification, AR 000046-
47. This blanket statement is void of any substance and provides no probative value with
respect to whether or not TransCanada actually continued to meet the conditions.
Additionally, Mr. Goulet’s testimony at the evidentiary hearing showed a lack the
personal knowledge necessary to be able to provide a credible opinion regarding whether
TransCanada continued to meet each of the 50 conditions. For example, Mr. Goulet was

asked questions concerning Condition 1 and he answered that he was not personally

familiar. PUC Tr., AR 024111. He was asked about Conditions 6, 7, and 34 and,

! As discussed above, TransCanada and PUC Staff rely upon logically flawed “form over
substance” arguments. If it were willing to use such arguments, the Tribe could rely upon
a logically sound “form over substance” argument that the document labeled a certification
must be rejected because, as is undisputable, the document, standing alone, does not prove
that TransCanada is in compliance or that it will remain in compliance. But the core
purpose of the statutes at issue is to provide that the Commission determines, on the merits,
based upon all of the evidence presented in the lengthy hearing in this matter, whether or
not TransCanada has met its burden of production and of proof that it is in compliance and
will remain in compliance with the 2010 Permit conditions.
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similarly, Mr. Goulet stated he was not aware of whether TransCanada did or did not take

certain actions concerning those conditions. PUC Tr., AR 024113-14, 024128. With

respect to Condition 6, Mr. Goulet stated that he did not even know whether TransCanada
considered the Tribe to be a local unit of government — so how could he possibly have
known that Condition 6, which requires TransCanada advise local governments prior to
implementing deviations from the original route, was met? PUC Tr., AR 024128. For
many of these questions Mr. Goulet deferred to someone else. 1d.; AR 024159, 024162.
When asked about Condition 10, Mr. Goulet responded that he “d[id] not have personal
knowledge of whether TransCanada has contacted Yankton Law enforcement.” AR
024130.

When questions about the process TransCanada undertook for its permitting from
the U.S. Army Corps of Engineers concerning high consequence areas, Mr. Goulet could
similarly not answer the question and stated that another witness “may” know. PUC Tr.,
AR 024251. In response to a question concerning Condition 35, Mr. Goulet stated that he
did not know what TransCanada was doing to comply with that condition. PUC Tr., AR

024260-61. Mr. Goulet’s sworn testimony was inconsistent with his own sworn

statements contained in the Certification. This alone should preclude TransCanada from

relying on the Certification as evidence of continued compliance with the 50 conditions.

Mr. Goulet’s “certification” was a broad, inaccurate legal conclusion for which he

admittedly lacks sufficient knowledge. It was neither sufficient to meet TransCanada’s

burden of proof nor to shift the burden of proof in this case to the Tribe and other
intervenors. The Circuit Court therefore erred in issuing the Order and upholding the

Commission’s application of the burden of proof.
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C. TRANSCANADA FAILED TO PROFFER SUFFICIENT EVIDENCE THROUGH
ITS ATTACHED DOCUMENTS AND TESTIMONY AT THE EVIDENTIARY
HEARING TO PROVE COMPLIANCE WITH ALL 50 CONDITIONS.

The Commission and TransCanada assert, and the Circuit Court agreed, that even
if the Certification alone does not constitute substantial evidence, TransCanada provided
substantial evidence to prove continued compliance with all 50 conditions of the 2010
Permit. TransCanada and the Circuit Court similarly claim that it is demonstrably untrue
that it failed to produce substantial evidence, as “31,00 plus pages of record, nine days of
hearing, and 2,507 pages of evidentiary transcript and dozens of exhibits were
‘sufficiently adequate to support a conclusion in this case.”” Cir. Ct. Decision at 20; TC
Appeal Br. in Response to Common Arguments at 16. However, identifying the number
of transcript pages and the length of the evidentiary hearing does nothing to indicate what
substantive evidence TransCanada actually presented to fulfill its burden. In fact, while
the Order found that the voluminous nature of the record supported a conclusion, the
Court seemingly bypassed any analysis as to whether the documents or testimony
provided by TransCanada amounted to substantial evidence supporting the conclusion of
the Commission. Cir. Ct. Decision at 20.

In addition to its Certification discussed supra, TransCanada’s 2014 Petition
included two appendices which it claimed equated substantial evidence satisfying its
burden of proof. TC Letter re: Certification, AR 000045. Appendix B is entitled
“TransCanada’s June 30, 2014 Quarterly Report to the Commission,” a report which was
otherwise required under Condition 8 of the 2010 Permit, and included a table with the
status of TransCanada’s implementation of the 50 permit conditions. AR 000049-78.
Appendix C, commonly referred to as the “Tracking Table of Changes,” outlined 30

findings of fact from the 2010 Final Decision that had changed since its issuance in 2010.
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AR 000079-83. While Appendix B could have provided relevant evidence to the
Commission, its probative worth as to TransCanada’s continued compliance was limited
by definitive statements of future compliance without any accompanying plan or
evidence showing how compliance would be - and was being - achieved. Likewise,
Appendix C does nothing to prove TransCanada’s continued compliance, but rather
attests to the fact the 2014 Project TransCanada put forth in its application for
certification is a different project from the 2010 Project originally permitted in 2010.
Listing the Commission’s findings of fact that have changed fell fatally short of
TransCanada’s burden to affirmatively prove that the project continued to meet the 50
conditions under these changed circumstances.

The evidence proffered by TransCanada at the evidentiary hearing also failed to
prove compliance with each of the 50 conditions contained in the 2010 Permit. Despite
TransCanada’s contentions, none of evidence or testimony submitted during the
evidentiary hearing constituted substantive evidence that TransCanada continued to meet
the 50 conditions. A cursory review of the hearing transcripts shows that the vast
majority of testimony gathered from TransCanada’s witnesses was based on the Tribe’s
and other intervenors’ cross examinations, and is composed of recitals of statutory
language and general conclusions as to TransCanada’s ability to meet the 50 permit
conditions. See PUC Tr., AR 027456-59 (Direct Testimony of Corey Goulet, 027467-71
(Direct Testimony of Meera Kothari), 027486 (Direct Testimony of Heidi Tilquist);
027508-12 (Direct Testimony of Jon Schmidt).

During the evidentiary hearing, TransCanada also either entirely failed to address

Conditions 2-4, 7, 9-11, 14, 17-23, 25, 28, 33, 37-40, 45, and 46, or failed to address
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them in their entirety. The record is void of any reference to most of these conditions.
Those conditions that were addressed during the hearing were inadequate or refuted by
further testimony. YST Post Hrg. Reply Br., AR 041269-70. Conditions such as 1-3, 5,
7,23, 34,42, and 43 may have been touched on by TransCanada’s witnesses, but their
testimony on those conditions was rebutted by intervenor testimony. Id.; PUC Tr., AR
007536-42, 007984-85, 021935, 024563, 024792-95, 024838-39, 026301-02, 026909-10.

For example, Condition 1 requires compliance with all applicable laws and
regulations in TransCanada’s construction and operation of the 2010 Project. Such laws
include property laws and laws relating to water rights. Intervenors provided testimony
as to “Winters rights,” which are water rights retained by tribes, and which would be
violated if the project is constructed. PUC Tr., AR 026828-29. As testified to by Doug
Crow Ghost, no federal or state agency has taken into account potential impacts of the
pipeline on tribal water rights. Id. Just because it has not yet been determined how these
legally protected rights will be violated does not mean they will not be violated. Nor
does it mean TransCanada is exempt from the laws that protect them. By failing to
acknowledge the existence of or need to comply with the tribes’ water rights,
TransCanada failed to prove compliance with Condition 1.

For the foregoing reasons, TransCanada has failed to meet its burden of proof to
certify that the proposed project continued to meet all 50 conditions on which the 2010
Permit was granted. TransCanada has failed to meet its burden of proof for certification
and the Circuit Court thus committed reversible error when it failed to determine that the
Commission’s findings were arbitrary and capricious, given the lack of substantive

evidence submitted in the record.
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V. THE COMMISSION ERRED WHEN IT CONCLUDED THAT TRANSCANADA IS AS
ABLE TODAY TO MEET THE CONDITIONS UPON WHICH THE 2010 PERMIT WAS
ISSUED, AND BY BASING ITS DECISION ON WHETHER TRANSCANADA
CONTINUES TO BE ABLE TO MEET THE 2010 PERMIT CONDITIONS.

The Circuit Court committed reversible error when it upheld the Commission’s
decision that TransCanada met its burden of proof by submitting evidence of its current
ability to meet permit conditions, rather than evidence that it continued to actually meet
those conditions. Cir. Ct. Decision at 15-16, 20. The issue for which TransCanada bore
the burden of proof was whether or not the project “continues to meet the conditions
upon which the permit was issued.” SDCL 49-41B-27 (emphasis added). The statute
does not say that the applicant can certify that the project can meet the conditions upon
which the permit was issued. Id. The ability of a project to comply with permit
conditions is not relevant to certification. Notwithstanding the plain statutory language,
the Commission concluded that “[TransCanada] is as able today to meet the conditions as
it was when the permit was issued... [TransCanada] offered sufficient evidence to show
that [TransCanada] can continue to meet the conditions.” 2016 Final Decision at 27
(emphasis added). The Commission applied the wrong standard for certification, and the
Circuit Court upheld this incorrect standard. Id.; Cir. Ct. Decision at 15-17.
TransCanada failed to prove that it continued to meet the conditions upon which the 2010
Permit was issued, therefore it failed to meet its burden of proof and the Circuit Court
should have overturned the Commission’s decision. The Circuit Court committed
reversible error by upholding the wrong standard for certification, and its decision must
be reversed.

VI. THE COMMISSION ERRED WHEN IT ISSUED THE ORDER GRANTING MOTION
TO PRECLUDE CONSIDERATION OF ABORIGINAL TITLE OR USUFRUCTUARY

29



RIGHTS AND PRECLUDED TESTIMONY AND CONSIDERATION OF TRIBAL
TREATY RIGHTS.

The Circuit Court committed reversible error when it upheld the Commission’s
issuance of the Order Granting Motion to Preclude Consideration of Aboriginal Title or
Usufructuary Rights and the Commission’s preclusion of testimony and consideration of
tribal treaty rights. Cir. Ct. Decision at 34. Further, the Circuit Court committed
reversible error in finding no clear error when the Commission found no authority that
Native American tribes have usufructuary rights with respect to the proposed pipeline
route. 1d. Under SDCL 49-41B-27, TransCanada had the burden of proof to show that
its certification was valid. 2014 Final Decision at AR 031694. This means that the
Commission had the obligation to consider all evidence relevant to whether or not
TransCanada properly certified that the 2014 Project continued to meet the conditions
upon which the 2010 Permit was issued. Furthermore, as a matter of due process, the
Tribe was entitled to present all relevant evidence, even if such evidence is controversial.

On May 26, 2015, TransCanada filed Applicant’s Motion to Preclude
Consideration of Aboriginal Title or Usufructuary Rights, seeking to preclude the
Commission from considering aboriginal title or usufructuary rights in its certification
determination. TC Mtn. to Preclude, AR 006813-22. TransCanada based its motion on
three allegations: 1) that the Commission lacks authority to determine whether such
rights exist; 2) that assertion of such rights is a challenge to the proposed route, over
which the Commission lacks authority; and 3) that such rights do not exist with respect to
the proposed project’s route. All three of these allegations were made in error and should
have been rejected. However, the Circuit Court affirmed the Commission’s decision,

A. COMMISSION’S AUTHORITY OVER LAND USE RIGHTS
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While the Commission certainly lacked jurisdiction to adjudicate land use rights
in this matter for purposes other than its own determination on permit certification, the
Commission just as clearly did have authority to take those claims and rights into account
when it made the certification determination, and the Circuit Court erred in finding
otherwise. As stated above, the Commission was required to hear all relevant evidence to
make an informed, reasoned decision. To the extent tribal land use rights were relevant,
the Commission should have allowed testimony and argument pertaining to those rights.
The Tribe’s 1851 Fort Laramie Treaty Territory encompasses the full route of the
proposed pipeline from the point where it enters South Dakota to the point where it exits
South Dakota. See Treaty of Fort Laramie with Sioux, etc., Sept. 17, 1851, art. 5, 11 Stat.
749; KXL Pipeline Map, AR 000048. Pursuant to Condition 1 and SDCL 49-41B-27,
TransCanada was required to show continued compliance with applicable laws, including
federal law, in its construction and operation of the pipeline. 2010 Final Decision at 25.
The Tribe’s usufructuary rights are protected by federal law, making those rights relevant
to the proceeding. Because the 1851 Fort Laramie Treaty reserved usufructuary rights to
the Tribe in the lands that would be impacted by the pipeline, the Commission was
required to consider those rights and the impact of the pipeline on those rights. The
Circuit Court erred in finding otherwise. Cir. Ct. Decision at 34.

B. COMMISSION’S AUTHORITY OVER ROUTE AND RELATED ISSUES

The Circuit Court erroneously upheld TransCanada’s and the Commission’s
position that the Commission is prohibited from considering evidence related to the
proposed route. Cir. Ct. Decision at 34. While the Commission is restricted from

selecting or altering the route (SDCL 49-41B-36), it is necessary that the Commission
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consider factors tied to the location of a proposed project when those factors are relevant
to its certification decision pursuant to SDCL § 49-41B-27. Although the Tribe’s
assertion of its usufructuary rights did pertain to the route of the proposed pipeline, the
impact on those rights was nonetheless a permissible consideration for the Commission
under Chapter 49-41B. Under TransCanada’s and the Commission’s logic, the
Commission would be unable to hear all relevant facts about the disadvantages of a
proposed project because many of those are directly related to the route. The
Commission would be restricted to considering only broad concerns about the project as
a whole, unable to consider potential impacts to specific locations such as rivers,
residential areas, or specific hazards. This is clearly not what the legislature intended.

The legislature enacted SDCL Chapter 49-41B in order to balance the welfare of
the people and the environmental quality of the state with the necessity of expanding
industry. SDCL § 49-41B-1. To ensure that new facilities will produce minimal adverse
effects on the environment and upon the citizens, the legislature requires that a “facility
may not be constructed or operated in this state without first obtaining a permit from the
commission.” Id. This cannot be done without giving consideration to the environment
and citizens in the vicinity of a proposed project’s route.

Though the Commission cannot route a facility, it can deny a permit. SDCL 49-
41B-36 directs that “[n]othing in this chapter is a delegation to the commission of the
authority to route a transmission facility.” However, “SDCL 49-41B-20 grants the PUC

the authority to approve or to disapprove permit applications, including the proposed

route.” In re Nebraska Pub. Power Dist. Etc., 354 N.W.2d 713, 721 (S.D. 1984)

(emphasis added). Furthermore, if an application is disapproved based on the route, “the
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applicant can revise the route and seek PUC approval. SDCL 49-41B-22.1 through 49-
41B-22.2.” Id. Thus, while Commission cannot accept a proposed reroute submitted by

another party or propose a reroute itself, it is clearly within the Commission’s authority to

deny a permit — and therefore to deny permit certification - for reasons relating to the

proposed route.
C. EXISTENCE OF TRIBAL USUFRUCTUARY RIGHTS ALONG PROPOSED ROUTE

TransCanada’s allegation that the Tribe does not have usufructuary rights to the

land along the proposed project route (inherently asking the Commission to make a

determination that the tribe does not have such rights) is not only false but also absurd,

given that TransCanada claimed the Commission lacked authority to make that
determination. TransCanada therefore provided no valid basis for its motion, which the
Commission should have denied.

Finally, the Circuit Court erred when it found “no clear error was committed
when the [Commission] found no authority that Native American Tribes have aboriginal
title or usufructuary rights with respect to the proposed route of the Keystone XL
Pipeline.” Cir. Ct. Decision at 34. The Tribe’s usufructuary rights in the land at issue
have existed since the Treaty at Fort Laramie was signed in 1851. See Lac Courte
Oreilles Band of Lake Superior Chippewa Indians v. Voigt, 700 F.2d 341, 352 (7th Cir.
1983) (“Both aboriginal and treaty-recognized title carry with them a right to use the land
for the Indians’ traditional subsistence activities of hunting, fishing, and gathering.”

(Emphasis in original.)). The 1851 Fort Laramie Treaty is the authority for the Tribe’s

usufructuary rights along the pipeline route. Treaty of Fort Laramie with Sioux, etc.,

Sept. 17, 1851, art. 5, 11 Stat. 749. The Commission is authorized to consider the Tribe’s

concerns with respect to its usufructuary rights regardless of whether those rights have
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been adjudicated as such in court. While the South Dakota Supreme Court has made
clear that the Commission cannot exercise purely judicial functions, it does not and

cannot prohibit the Commission from interpreting the law. To do so would preclude the

Commission from functioning as an administrative tribunal.

Because the Commission’s decision to preclude relevant testimony and evidence
violated the Tribe’s due process rights and severely impaired the Commission’s ability to
fulfill its duties under SDCL Chapter 49-41B, the Circuit Court’s order affirming the
Commission’s decision must be reversed.

VIl. THE COMMISSION ERRED WHEN IT DECIDED THAT TRIBES SHOULD NOT BE
TREATED AS LOCAL UNITS OF GOVERNMENT, AND THAT NO PERMIT
CONDITION REQUIRED TRANSCANADA TO CONSULT WITH TRIBES ABOUT
THE KEYSTONE XL PIPELINE.

The Circuit Court committed reversible error when it upheld the Commission’s
decision that tribes should not be treated as local units of government and that no permit
condition required TransCanada to consult with tribes about the Keystone XL pipeline.
Cir. Ct. Decision at 36. SDCL 49-41B-22(4) requires a permit applicant to consider “the

views of governing bodies of affected local units of government.” (Emphasis added.)

Furthermore, Condition 34,b of the 2010 Permit requires TransCanada to “seek out and
consider local knowledge, including the knowledge of...local landowners and

government officials.” 2014 Petition App. B, AR 000072 (emphasis added). With

respect to the Tribe, TransCanada did neither.

In the 2016 Final Decision, the Commission pointed out that the statute does not
specify that it applies to Tribes, but the Commission left out the fact that the statute does
not specify that it applies counties, municipalities, or any other units of government

either. 2016 Final Decision, AR 031690. Rather than following the plain language of
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the statute, the Commission essentially read words and requirements into the statute that
are simply not there. The Circuit Court found that the Tribe “is not a local unit of

government within the State of South Dakota’s government structure.” Cir. Ct. Decision

at 36 (emphasis added). The exact language of the statute reads: “The applicant has the
burden of proof to establish that ... (4) the facility will not unduly interfere with the
orderly development of the region with due consideration having been given to the views

of governing bodies of affected local units of government.” SDCL 49-41B-22 (emphasis

added). The statute clearly does not require that the local unit of government be “within

the State of South Dakota’s government structure,” as the Circuit Court erroneously

found. Cir. Ct. Decision at 36. Had the South Dakota legislature intended that only the
views of local units of government within South Dakota’s government structure must be
considered, it would have included such language in the statute. The fact that the Tribe is
not part of the State’s government structure has no bearing on this proceeding.

Several rules of statutory construction and interpretation support this point. One
such rule is expressium facit cessare tacitum, roughly translating to what is expressed
renders what may be implied as silent. See e.g., Taylor v. Michigan Public Utilities
Commission, 217 Mich. 400, 186 N.W. 485 (1922). In this instance, the Circuit Court
implied, from the clear and express language of SDCL 49-41B-22(4), that “local units of
government” only refers to local units of government within the governmental structure
of South Dakota. Such an interpretation is in conflict with the rule of expressium facit
cessare tacitum because the interpretation relies on the implication that “local units of

government” was only intended to apply to South Dakota units of government, rather
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than interpreting the language as it is expressly written to include all types of units of
local government without limitation.

Another such rule is the plain meaning rule. The Supreme Court briefly
summarized this rule in Caminetti v. U.S., 242 U.S. 470, 485 (1917), noting that “...the
meaning of the statute must, in the first instance, be sought in the language in which the
act is framed, and if that is plain, the sole function of the courts is to enforce it according
to its terms.” Other courts have also interpreted this rule, stating that “[t]here is no safer
nor better settled canon of interpretation than that when language is clear and
unambiguous it must be held to mean what it plainly expresses...” Swarts v. Siegel, 117
F. 13, 19 (8th Cir. 1902). Although the language of SDCL 49-41B-22(4) is clear and
unambiguous, the Circuit Court went beyond the language to draw out the erroneous
conclusion that the intention and purpose of the language was meant to apply only to
local units of South Dakota state government. This interpretation disregards the plain
language and meaning of the statute, and, in doing so, violates the well-established plain
meaning rule of statutory interpretation.

Because SDCL 49-41B-22 required TransCanada to confer with the Tribe, as a
local unit of government, and take its views into consideration, the Circuit Court
committed reversible error by upholding the Commission’s decision to the contrary.

CONCLUSION

Wherefore, the Tribe requests that the Court reverse the decision of the Circuit
Court upholding the Commission’s 2016 Final Decision and remand the matter to the
Commission with instructions to vacate the certification and dismiss the 2016 Petition.

Respectfully submitted this 12" day of October, 2017.
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE APPLICATION BY )

TRANSCANADA KEYSTONE PIPELINE, LP ) AMENDED FINAL DECISION

FOR A PERMIT UNDER THE SOUTH DAKOTA ) AND ORDER; NOTICE OF

ENERGY CONVERSION AND TRANSMISSION ) ENTRY

FACILITIES ACT TO CONSTRUCT THE )

KEYSTONE XL PROJECT ) HP09-001
PROCEDURAL HISTORY

On March 12, 2009, TransCanada Keystone Pipeline, LP (“Applicant” or “Keystone”) filed an
application with the South Dakota Public WUtilities Commission (“Commission™) for a permit as
required by SDCL Chapter 49-41B to construct the South Dakota portion of the Keystone XL
Pipeline {“Project”)’. The originally filed application described the Project as proposed to be an
approximately 1,702 mile pipeline for transporting crude oil from Alberta, Canada, to the greater
Houston area in Texas, with approximately 1,375 miles to be located in the United States and 313
miles located in South Dakota.

On April 6, 2009, the Commission issued its Notice of Application; Order for and Notice of
Public Input Hearings; and Notice of Opportunity to Apply for Party Status. The notice provided that
pursuant to SDCL 49-41 B-17 and ARSD 20:10:22:40, each municipality, county, and governmental
agency in the area where the facility is proposed to be sited; any nonprofit organization, formed in
whole or in part to promote conservation or natural beauty, to protect the environment, personal
health or other biological values, to preserve historical sites, to promote consumer interests, to
represent commercial and industrial groups, or to promote the orderly development of the area in
which the facility is to be sited; or any interested person, may be granted party status in this
proceeding by making written application to the Commission on or before May 11, 2009,

Pursuant to SDCL 49-418-15 and 49-41B-16, and its Notice of Application; Order for and
Notice of Public Hearings and Notice of Opportunity to Apply for Party Status, the Commission held
public hearings on Keystone's application as follows: Monday, April 27, 2008, 12:00 noon CDT at
Winner Community Playhouse, 7th and Leahy Boulevard, Winner, SD, at which 26 persons
presented comments or questions; Monday, April 27, 2009, 7:00 p.m. MDT at Fine Arts School, 330
Scottie Avenue, Phiiip, SD, at which 17 persons presented comments or questions; and Tuesday,
April 28, 2009, 6:00 p.m. MDT at Harding County Recreation Center, 204 Hodge Street, Buffalo, SD,
at which 16 persons presented comments or questions. The purpose of the public input hearings
was to hear public comment regarding Keystone’s application. At the public input hearings,
Keystone presented a brief description of the project, following which interested persons appeared
and presented their views, comments and questions regarding the application.

On Aprit 29, 2009, Mary Jasper (Jasper) filed an Application for Party Status. On May 4,
2009, Paul F. Seamans {Seamans) filed an Application for Party Status. On May 5, 2009, Darrell
Iversen (D. Iversen) filed an Application for Party Status. On May 8, 2009, the City of Colome
{Colome) and Glen Iversen (G. Iversen) filed Applications for Party Status. On May 11, 2008,
Jacqueline Limpert {Limpert), John H. Harter (Harter), Zona Vig (Vig), Tripp County Water User
District (TCWUD), Dakota Rural Action (DRA) and David Niemi (David Niemi) filed Applications for

"The Commission’s Orders in the case and all other filings and documents in the record are
available on the Commission's web page for Docket HP0S-001 at.
http:/puc.sd.govidockets/hydrocarbonpipeline/2009/hp08-001.aspx



Party Status. On May 11, 2009, the Commission received a Motion for Extension of Time to File
Application for Party Status from DRA requesting that the intervention deadline be extended to June
10, 2009. On May 12, 2009, Debra Niemi {Debra Niemi) and Lon Lyman (Lyman) filed Applications
for Party Status. On May 15, 2009, the Commission received a Response to Motion fo Extend Time
from DRA and a Motion to Establish a Procedural Schedule from the Commission’s Staff (“Staff”).

At its regularly scheduled meeting of May 19, 2009, the Commission voted unanimously to
grant party status to Jasper, Seamans, D. lversen, Colome, G. lversen, Limpert, Harter, Vig,
TCWUD, DRA, David Niemi, Debra Niemi and Lyman. The Commission also voted to deny the
Motion for Extension of Time to File Application for Party Status, and in the alternative, the
Commission extended the intervention deadline to May 31, 2009. On May 29, 2009, Ruth M. lversen
(R. lversen} and Martin R. Lueck (Lueck) filed Applications for Party Status. At its regularly
scheduled meeting of June 9, 2009, the Commission voted unanimously to grant the Motion 1o
Establish a Procedural Schedule and granted intervention to R. lversen and Lueck.

On August 26, 2009, the Commission received a revised application from Keystone. On
September 3, 2009, the Commission received a Motion for Extension of Time to Submit Testimony
from DRA. At its regularly scheduled meeting of September 8, 2008, the Commission voted
unanimously to grant the Motion for Extension of Time to Submit Testimony to extend DRA’s time for
filing and serving testimony until September 22, 2009.

On September 18, 2009, Keystone filed Applicant’s Response to Dakota Rural Action’s
Request for Further Discovery. On September 21, 2009, DRA filed a Motion to Compel Respenses
and Production of Documents Addressed to TransCanada Keystone Pipeline, LP Propounded by
Dakota Rural Action. At an ad hoc meeting on September 23, 2009, the Commission considered
DRA’s Motion to Compel and on October 2, 2009, issued its Order Granting in Part and Denying in
Part Motion to Compel Discovery. By letter filed on September 29, 2009, Chairman Johnson
requested reconsideration of the Commission’s action with respect to DRA’s Request 6 regarding
Keystone documents pertaining to development of its Emergency Response Plan for the Project, At
its regularly scheduled meeting on October 6, 2009, the Commission voted two 10 one, with
Commissioner Hanson dissenting, to require Keystone to produce to DRA via email the References
for the Preparation of Emergency Response Manuals before the close of business on October 6,
2009, that DRA communicate which documents on the list it wished Keystone to produce on or
before the close of business on October 8, 2009, and that Keystone produce such documents to
DRA on or before October 15, 2009.

On October 2, 2009, Staff filed a letter requesting the Commission to render a decision as to
whether the hearing would proceed as scheduted commencing on November 2, 2009. Staff’'s letter
stated that rescheduling the hearing woutd result in significant scheduling complications for Staff's
expert withesses whose scheduling and travel arrangements had been made months earlier based
on the Commission’s Order Setting Procedural Schedule issued on June 30, 2009. At its regular
.meeting on October 6, 2009, the Commission considered Staff's request. Atthe mesting, all parties
agreed that the hearing could proceed on the scheduled dates. DRA requested that its date for
submission of pre-filed testimony be extended from October 14, 2009, until October 22, if possible,
or at least until October 20, 2009, After discussion, the parties agreed on an extension for DRA’s
pre-filed testimony until October 20, 2009, with Applicant’s rebuttal to be filed by October 27, 2009.
The Commission voted unanimously to approve such dates and issued its Order Setting Amended
Procedural Schedute on October 8, 2009.

On October 15, 2009, the Commission issued its Order for and Notice of Hearsing setting the
matter for hearing on November 2-6, 2009, and its Order for and Notice of Public Hearing for an



additional informal public input hearing to be held in Pierre on November 3, 2009, commencing at
7:00 p.m. CST. On October 19, 2009, DRA requested that the time for commencement of the
public hearing be changed from 7:00 p.m. CST to 6:00 p.m. CST to better accommodate the
schedules of interested persons. On October 21, 2009, the Commission issued an Amended Order
for and Notice of Public Hearing amending the start time for the public hearing to 6:00 p.m. CST.

On QOctober 19, 2009, Keystone filed a second revised application (“Application”) containing
minor additions and amendments reflecting refinements to the route and facility locations and the
most recent environmental and othert planning evaluations.

In accordance with the scheduling and procedural orders in this case, Applicant, Staff and
Intervenors David and Debra Niemi filed pre-filed testimony. The hearing was held as scheduled on
November 2-4, 2009, at which Applicant, DRA and Staff appeared and participated. The informal
hearing was held as scheduled on the evening of November 3, 2009, at which 23 persons presented
comments and/or questions. A combined total of 326 persons attended the public input hearings in
Winner, Phillip, Buffalo and Pierre. As of February 26, 2009, the Commission had received 252
written comments regarding this matter from the public.

On December 31, 2009, the Commission issued its Amended Order Establishing Briefing
Schedule setting the following briefing schedule: (i) initial briefs and proposed findings of fact and
conclusions of law from all parties wishing to submit them due by January 20, 2010; and (ii) reply
briefs and objections and revisions to proposed findings of fact and conclusions of law due from all
parties wishing to submit them on or before February 2, 2010. e :

On January 13, 2009, Intervenor David Niemi filed a letter with the Commission requesting
and recommending a series of conditions to be included in the order approving the permit, if
granted. On January 20, 2010, initial briefs were filed by the Applicant and Staff. On January 20,
2010, Applicant also filed and served proposed findings of fact and conclusions of law. On January
21, 2010, DRA filed an initial brief and Motion to Accept Late-Filed Brief. On January 21 and 26,
2010, respectively, Keystone and Staff filed letters of no objection to acceptance of DRA’s late-filed
initial brief. On February 2, 2010, reply briefs were filed and served by Applicant, DRA and Staff, and
Keystone filed Applicant’s Response to David Niemi's Letter filed on January 13, 2010.

At an ad hoc mesting on February, 18, 2010, after separately considering each of a set of
draft conditions prepared by Commission Counsel from inputs from the individual Commissioners
and a number of Commissioner motions to amend the draft conditions, the Commission voted
unanimously to approve conditions to which a permit to construct the Project would be subject, if
granted, and to grant a permit to Keystone to construct the Project, subject to the approved
conditions.

On April 14, 2010, Keystone fited Applicant's Motion for Limited Reconsideration of Certain
Permit Conditions (“Motion™). On Aprit 19, 2010, intervenors David Niemi and Seamans filed
responses to the Motion. On April 19, 2010, Peter Larson (“Larson”} filed two comments responsive
to the Motion. On April 27, 2010, Keystone filed Applicant's Repiy Brief In Support of Motion for
Limited Reconsideration responding to the responses and comments filed by Niemi, Seamans and
Larson. On April 28, 2010, Staff filed a response to the Motion. On April 29, 2010, DRA filed the
Answer of Dakota Rural Action in Opposition to Applicant’s Motion for Limited Reconsideration of
Certain Permit Conditions.

At its regularly scheduled meeting on May 4, 2010, the Commission considered the Motion
and the responses and comments filed by the parties and Larson. Applicant, Staff, intervenor John



M. Harter, DRA and Larson appeared and participated in the hearing on the Motion. After an
extensive discussion among the Commission and participants, the Commission made rulings on the
specific requests in the Motion and voted to grant the Motion in part and deny in part and amend
certain of the Conditions as set forth in the Commission’s Order Granting in Part Motion to
Reconsider and Amending Certain Conditions In Final Decision And Order, which was issued by the
Commission on June{M , 2010.

Having considered the evidence of record, applicable law and the arguments of the parties,
the Commission makes the foliowing Findings of Fact, Conclusions of Law and Decision:

FINDINGS OF FACT
Parties

1. The permit applicant is TransCanada Keystone Pipeline, LP, a limited partnership,
organized under the laws of the State of Delaware, and owned by affiliates of TransCanada
Corporation ("TransCanada”), a Canadian public company organized under the laws of Canada. Ex
TC-1,1.5,p. 4.

2. On May 19, 2009, the Commission unanimously voted to grant party status to all
persons that had requested party status prior to the commencement of the meeting. On June 9,
2009, the Commission unanimously voted to grant party status to all persons that had requested
party status after the commencement of the meeting on May 19, 2009, through the intervention
deadline of May 31, 2009. Fifteen persons intervened, including: Mary Jasper, Paul F. Seamans,
Darrell lversen, the City of Colome, Glen Iversen, Jacqueline Limpert, John H. Harter, Zona Vig,
Tripp County Water User District (“TCWUD"), Dakota Rural Action, David Niemi, Debra Niemi, Ruth
M. lversen, Martin R. Lueck, and Lon Lyman. Minutes of May 19, 2009, and June 9, 2009,
Commission Meetings; Applications for Party Status.

3. The Staff also participated in the case as a full party.

Procedural Findings

4, The application was signed on behalf of the Applicant on February 26, 2009, in
Calgary, Alberta, Canada, and was filed with the Commission on March 12, 2009. Ex TC -1, 9.0, p.
116.

5. The Commission issued the following notices and orders in the case as described in
greater detail in the Procedural History above, which is hereby incorporated by reference in these
Findings of Fact and Conclusions of Law:

e Order of Assessment of Filing Fee
Notice of Application; Order for and Notice of Public Input Hearings; and Notice of
Opportunity to Apply for Party Status

e Order Granting Party Status; Order Denying Motion for Extension of Time to File
Application for Party Status; Order Extending Intervention Deadline

¢ Order Granting Motion to Establish Procedural Schedule and Order Granting Party
Status
Order Setting Procedural Schedute
Order Granting Motion for Extension of Time to Submit Testimony



Order Granting in Part and Denying in Part Motion to Compel Discovery

Order Amending Order Granting in Part and Denying in Part Motion to Compel
Discovery

Order Setting Amended Procedural Schedule

Order for and Noftice of Hearing

Order for and Notice of Public Hearing

Amended Order for and Notice of Public Hearing

Order Establishing Briefing Schedule

Amended Order Establishing Briefing Schedule

Order Granting in Part Motion to Reconsider and Amending Certain Conditions In
Final Decision And Order

6. Pursuantto SDCL 49-41B-15 and 49-41B-16 and its Notice of Application; Order for
and Notice of Public Hearings; and Notice of Opportunity to Apply for Party Status, the Commission
held public hearings on Keystone's application at the following times and places (see Public Hearing
Transcripts):

o Monday, April 27, 2009, 12:00 noon CDT at Winner Community Playhouse, 7th and
Leahy Boulevard, Winner, SD

¢ Monday, April 27, 2009, 7:00 p.m. MDT at Fine Arts School, 330 Scottie Avenue,
Philip, SD

¢ Tuesday, April 28, 2009, 6:00 p.m. MDT at Harding County Recreation Center, 204
Hodge Street, Buffalo, SD. :

7. The purpose of the public hearings was to afford an opportunity for interested
persons to present their views and comments to the Commission concerning the Application, Atthe
hearings, Keystone presented a brief description of the project after which interested persons
presented their views, comments and questions regarding the application. Public Hearing
Transcripts.

8. The following testimony was prefiled in advance of the formal evidentiary hearing
held November 2, 3 and 4, 2009, in Room 414, State Capitol, Pierre, South Dakota:

A. Applicant's March 12, 2009, Direct Testimony.
Robert Jones

John Phillips

Richard Gale

Jon Schmidt

Meera Kothari

John Hayes

Donald Scott

Heidi Tillquist

Tom Oster

o & & & & ¢ 5 & B

B. Supplemental Direct Testimony of August 31, 2009,
¢ John Phillips

C. intervenors’ Direct Testimony of September 11, 2009.
¢ David Niemi
o Debra Niemi



D. Staff's September 25, 2009, Direct Testimony.
Kim Mcintosh

Brian Waish

Derric lles

Tom Kirschenmann
Paige Hoskinson Olsen
Michael Kenyon

Ross Hargove

Patrick Robblee

James Arndt

William Walsh

Jenny Hudson

David Schramm
William Mampre
Michael K. Madden
Tim Binder

* ¢ & & 8 ¢ 0 P ¢ b % s

E. Applicant’s Updated Direct and Rebuttal Testimony.

Robert Jones Updated Direct (10/23/09)

Jon Schmidt Updated Direct and Rebuttal (10/19/09)
Meera Kothari Updated Direct and Rebuttal (10/19/09)
Donaid M. Scott Updated Direct (10/19/09) '
John W. Hayes Updated Direct {10/19/09)

Heidi Tillquist Updated Direct (10/20/09)

Steve Hicks Direct and Rebuttal (10/19/09)

® & & & o 0 0

F. Staff’'s Supplemental Testimony of October 29, 2009.
+»  William Walsh
o  William Mampre
o Ross Hargrove

9. As provided for in the Commission’s Qctober 21, 2009, Amended Order for and
Notice of Public Hearing, the Commission held a public input heanng in Room 414 of the State
Capitol beginning at 6:00 p.m. on November 3, 2009, at which 23 members of the public presented
comments and/or questions. Transcript of November 3, 2009 Public Input Hearing.

Applicable Statutes and Requiations

10.  The following South Dakota statutes are applicable: SDCL 49-41B-1 through 49-41B-
2.1, 49-41B-4, 49-41B-11 through 49-41B-19, 49-41B-21, 49-41B-22, 49-41B-24, 49-41B-26
through 49-41B-38 and applicable provisions of SDCL Chs. 1-26 and 15-6.

11.  The following South Dakota administrative rules are applicable: ARSD Chapter
20:10:01, ARSD 20:10:22:01 through ARSD 20:10:22:25 and ARSD 20:10:22:36 through ARSD
20:10:22:40.

12.  Pursuant to SDCL 49-41B-22, the Applicant for a facility construction permit has the
burden of proof to establish that;

(1)  The proposed facility will comply with all applicable laws and rules;



2 The facility will not pose a threat of serious injury to the environment nor o the social
and economic condition of inhabitants or expected inhabitants in the siting area;

(3)  Thefacility will not substantially impair the health, safety or welfare of the inhabitants;
and

(4) The facility wili not unduly intetrfere with the orderly development of the region with
due consideration having been given the views of governing bodies of affected local
units of government. :

The Project

13.  The Project will be owned, managed and operated by the Applicant, TransCanada
Keystone Pipeline, LP. Ex TC-1,1.5and 1.7, p. 4.

14.  The purpose of the Project is to transport incremental crude oil production from the
Western Canadian Sedimentary Basin (‘"WCSB”) to meet growing demand by refineries and markets
in the United States (“U.8."). This supply will serve to replace U.S. reliance on less stable and less
reliable sources of offshore crude oil. ExTC-1, 1.1, p. 1; Ex TC-1, 3.0 p. 23; Ex TC-1, 3.4 p. 24.

15.  The Project will consist of three segments: the Steele City Segment, the Gulf Coast
Segment, and the Houston Lateral. From north to south, the Steele City Segment extends from
Hardisty, Alberta, Canada, southeast to Steele City, Nebraska. The Gulf Coast Segment extends
from Cushing, Oklahoma south to Nederland, in Jefferson County, Texas. The Houston Lateral
extends from the Gulf Coast Segment in Liberty County, Texas southwest to Moore Junction, Harris.
County, Texas. It willinterconnect with the northern and southemn termini of the previously approved
298-mile-long, 36-inch-diameter Keystone Cushing Extension segment of the Keystone Pipeline
Project. ExTC-1, 1.2, p. 1. Initially, the pipeline would have a nominal capacity to transport 700,000
barrels per day (“bpd”). Keystone could add additional pumping capacity to expand the nominal
capacity to 900,000 bpd. Ex TC-1, 2.1.2, p. 8.

16.  The Project is an approximately 1,707 mile pipeline with about 1,380, miles in the
United States. The South Dakota portion of the pipeline will be approximately 314 miles in length
and will extend from the Montana border in Harding County to the Nebraska border in Tripp County.
The Project is proposed to cross the South Dakota counties of Harding, Butte, Perkins, Meads,
Pennington, Haakon, Jones, Lyman and Tripp. Ex TC-1, 1.2 and 2.1.1, pp. 1 and 8. Detailed route
maps are presented in Ex TC-1, Exhibits A and C, as updated in Ex TC-14.

- 17.  Construction of the Project is proposed to commence in May of 2011 and be
completed in 2012, Construction in South Dakota will be conducted in five spreads, generally
proceeding in a north to south direction. The Applicant expects to place the Project in service in
2012. This in-service date is consistent with the requirements of the Applicant’s shippers who have
made the contractual commitments that underpin the viability and need for the project. ExTC-1, 1.4,
pp-1and 4; TR 26.

18.  The pipeline in South Dakota will extend from milepost 282.5 to mitepost 597,
approximately 314 mites. The pipeline will have a 36-inch nominal diameter and be constructed
using AP! 5L X70 or X80 high-strength steel. An external fusion bonded epoxy (“FBE"} coating will
be applied to the pipeline and all buried facilities to protect against corrosion. Cathodic protection will
be provided by impressed current. The pipeline will have batching capabilities and will be able to
transport products ranging from light crude oil to heavy crude oit. Ex TC-1,2.2,2.2.1,6 5.2, pp. 8-9,
97-98; Ex TC-8, 1) 26.



19.  The pipeline will operate at a maximum operating pressure of 1,440 psig. For location
specific low elevation segments close to the discharge of pump stations, the maximum operating
pressure will be 1,600 psig. Pipe associated with these segments of 1,600 psig MOP are excluded
from the Special Permit application and will have a design factor of 0.72 and pipe wall thickness of
0.572 inch (X-70) or 0.500 inch (X-80). All other segments in South Dakota will have a MOP of 1,440
psig. ExTC-1,2.2.1,p. 9.

20.  The Project will have seven pump stations in South Dakota, located in Harding (2),
Meade, Haakon, Jones and Tripp (2) Counties. TC-1, 2.2.2, p. 10. The pump stations will be
electrically driven. Power lines required for providing power to pump stations will be permitted and
constructed by local power providers, not by Keystone. Initially, three pumps wilt be installed at each
station to meet the nominal design flow rate of 700,000 bpd. If future demand warrants, pumps may
be added to the proposed pump stations for a total of up to five pumps per station, increasing
nominal throughput to 900,000 bpd. No additional pump stations will be required to be constructed
for this additional throughput. No tank facilities will be constructed in South Dakota. ExTC-1,2.1.2,
p.8. Sixteen mainline valves will be located in South Dakota. Seven of these valves will be remotely
controlied, in order to have the capability to isolate sections of line rapidly in the event of an
emergency to minimize impacts or for operational or maintenance reasons. Ex TC-1, 2.2.3, pp. 10-
11.

21.  The pipeline will be constructed within a 110-foot wide corridor, consisting of a
temporary 60-foot wide construction right-of-way and a 50-foot permanent right-of-way. Additional
workspace will be required for stream, road, and railroad crossings, as well as hilly terrain and other
features. The Applicant committed to reducing the construction right-of-way to 85 feet in certain
wetlands to minimize impacts. Ex TC-1, 2.2.4, pp. 11-12; ExTC-7, 1 20. FERC guidelines provide
that the wetland construction right-of-way should be limited to 75 feet except where conditions do
not permit, and Staff witness Hargrove's Construction, Mitigation and Reclamation Plan Review
states that industry practice is to reduce the typical construction right-of-way width to 75 feet in non-
cultivated wetlands, although exceptions are sometimes made for larger-diameter pipelines or where
warranted due to site-specific conditions. Ex S-5, p. 2 and Attachment 2, 6.2; TR 335, 353. The
Commission finds that the construction right-of-way should be limited to 75 feet, except where site-
specific conditions require use of Keystone's proposed 85-foot right-of-way or where special
circumstances are present, and the Commission accordingly adopts Condition 22(a), subject to the
special circumstance provisions of Condition 30.

22.  The Projectwill be designed, constructed, tested, and operated in accordance with ali
applicable requirements, including the U.S. Department of Transportation, Pipeline Hazardous
Materials and Safety Administration (PHMSA) regulations set forth at 49 CFR Part 195, as modified
by the Special Permit requested for the Project from PHMSA (see Finding 71). These federal
regulations are intended to ensure adequate protection for the public and the environment and to
prevent crude oil pipeline accidents and failures. Ex TC-1, 2.2, p. 8.

23.  The cumrent estimated cost of the Keystone Project in South Dakota is $921.4 million.
ExTC-1,1.3,p. 1.

Demand for the Facility

24.  The transport of additional crude oil production from the WCSB is necessary to meet
growing demand by refineries and markets in the U.S. The need for the project is dictated by a
number of factors, including increasing WCSB crude oil supply combined with insufficient export
pipeline capacity; increasing crude oil demand in the U.S. and decreasing domestic crude supply;



the opportunity to reduce U.S. dependence on foreign off-shore oil through increased access to
stable, secure Canadian crude oil supplies; and binding shipper commitments to utilize the Keystone
Pipeline Project. Ex TC-1, 3.0, p. 23.

25.  According to the U.S. Energy Information Administration (“EIA”), U.S. demand for
petroleum products has increased by over 11 percent or 2,000,000 bpd over the past 10 years and
is expected to increase further. The EIA estimates that total U.S. petroleum consumption wilt
increase by approximately 10 million bpd over the next 10 years, representing average demand
growth of about 100,000 bpd per year (EIA Annual Energy Outlook 2008). Ex TC-1, 3.2, pp. 23-24.

26.  Atthe same time, domestic U.S. crude oil supplies continue to decline. For example,
over the past 10 years, domestic crude production in the United States has declined at an average
rate of about 135,000 bpd per year, or 2% per year. Ex TC-1, 3.3, p. 24. Crude and refined
petroleum product imports into the U.S. have increased by over 3.3 million bpd over the past 10
years. In 2007, the U.S. imported over 13.4 million bpd of crude oil and petroleum products or over
60 percent of total U.S. petroleum product consumption. Canada is currently the largest supplier of
imported crude oil and refined products to the U.S., supplying over 2.4 million bpd in 2007,
representing over 11 percent of total U.S, petroleum product consumption (EIA 2007). ExTC-1, 3.4,
p. 24.

27. The Project will provide an opportunity for U.S. refiners in Petroleum Administration
for Defense District lll, the Gulf Coast region, to further diversity supply away from traditional
offshore foreign crude supply and to obtain direct access to secure and growing Canadian crude - .
supplies. Access to additional Canadian crude supply will also provide an opportunity for the U.S. to
offset annual declines in domestic crude production and, specifically, to decrease its dependence on
other foreign crude oii suppliers, such as Mexico and Venezuela, the top two heavy crude oil
exporters into the U.S. Gulf Coast. Ex TC-1, 3.4, p. 24.

28. Reliable and safe transportation of crude oil will help ensure that U.S. energy needs
are not subject to unstable political events. Established crude oil reserves in the WCSB are
estimated at 179 billion barrels (CAPP 2008). Over 97 percent of WCSB crude oil supply is sourced
from Canada’s vast oil sands reserves located in northern Alberta. The Alberta Energy and UHtilities
Board estimates there are 175 billion barrels of established resetves recoverable from Canada’s oil
sands. Alberta has the second largest crude oil reserves in the world, second only to Saudi Arabia.
ExTC-1, 3.1, p. 23.

29.  Shippers have already committed to long-term binding contracts, enabling Keystone
to proceed with regulatory applications and construction of the pipeline once all regulatory,
environmental, and other approvals are received. These long-term binding shipper commitments
demonstrate a material endorsement of support for the Project, its economics, proposed route, and
target market, as well as the need for additional pipeline capacity and access to Canadian crude
supplies. Ex TC-1, 3.5, p. 24,

Environmental

30. in order to construct the Project, Keystone is required {o obtain a Presidential Permit
from the U.S. Department of State (“DOS") authorizing the construction of facilities across the
international border. ExTC-1, 1.8, pp. 4-5; 5.1, p. 30.

31.  Because Keystone is required to obtain a Presidential Permit from the DOS, the
National Environmental Policy Act requires the DOS to prepare an Environmental Impact Statement



(“EIS"). ExTCA1, 1.8, pp. 4-5; Ex TC-4; Ex S-3. In support of its Presidential Permit application,
Keystone has submitted studies and other environmental information to the DOS. ExTC-1, 1.8, pp.
4-5; 5.1, p. 30.

32. Table 6 to the Application summanizes the environmental impacts that Keystone’s
analysis indicates could be expected to remain after its Construction Mitigation and Reclamation
Plan is implemented. Ex TC-1, pp. 31-37.

33.  The pipeline will cross the Unglaciated Missouri Plateau. This physiographic province
is characterized by a dissected plateau where river channels have incised into the landscape.
Elevations range from just over 3,000 feet above mean sea level in the northwestern part of the
state to around 1,800 feet above mean sea level in the White River valley. The major river valleys
traversed include the Little Missouri River, Cheyenne River, and White River. ExTC-1,5.3.1, p. 30;
Ex TC-4, 115. Exhibit A to the Application includes soil type maps and aerial photograph maps of
the Keystone pipeline route in South Dakota that indicate topography, land uses, project mileposts
and Section, Township, Range location descriptors. Ex TC-1, Exhibit A. Updated versions of these
maps were received in evidence as Exhibit TC-14.

34. The surficial geologic deposits along the proposed route are primarily composed of
Quatemary alluvium, colluvium, atluvial terraces, and eolian deposits (sand dunes). The alluvium
primarily occurs in modern stream channels and floodplains, but also is present in older river
terraces. The bedrock geology consists of Upper Cretaceous and Tertiary rocks. The Upper

Cretaceous units include the Pierre Shale, Fox Hills Formation, and the Hell Creek Formation. The. . ... ... . ...

Ogallala Group, present in the far southern portion of the Project in South Dakota, was deposited as
a result of uplift and erosion of the Rocky Mountains. Material that was eroded from the mountains
was transported to the east by streams and wind. Ex TC-1, 5.3.2, p. 37.

35. Sand, gravel, crushed stone, oil, natural gas, coal and metallic ore resources are
mineral resources existing along the proposed route. The route passes through the Buffalo Field in
Harding County. Construction will have very minor and short-term impact on current mineral
extraction activities due to the temporary and localized nature of pipeline construction activities.
Several oil and gas wells were identified within or close to the Project construction ROW. Prior to
construction, Keystone will identify the exact locations of active, shut-in, and abandoned wells and
any associated underground pipelines in the construction ROW and take appropriate precautions to
protect the integrity of such facilities. Ex TC-1, 5.3.3, pp. 38-39.

36.  Soil maps for the route are provided in Exhibit A to Ex TC-1. In the northwestem
portions of South Dakota, the scils are shallow to very deep, generally well drained, and loamy or
clayey. Soils such as the Assiniboine series formed in fluvial deposits that occur on fans, terraces,
and till plains, Soils such as the Cabbart, Delridge, and Blackhali series formed in residuum on hills
and plains. Fertile soils and smooth topography dominate Meade County. The soils generally are
shallow to very deep, somewhat excessively drained to moderately well drained, and loamy or
clayey. Cretaceous Pierre Shale underiies almost all of Haakon, Jones, and portions of Tripp
counties. This shale weathers to smectitic clays. These clays shrink as they dry and swell as they
get wet, causing significant problems for road and structural foundations. From central Tripp County
to the Nebraska state line, soils typically are derived from shale and clays on the flatter to
moderately sioping, eroded tablelands. In southern Tripp County, the route also crosses deep,
sandy deposits on which the Doger, Dunday, and Valentine soils formed. These are dry, rapidly
permeable soils. Topsoil layers are thin and droughty, and wind erosion and blowouts are a common
hazard. Ex TC-1, 6.3.4, p. 40.
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37.  Grading and excavating for the proposed pipeline and ancillary facilities will disturb a
variety of agricultural, rangeland, wetland and forestland soils. Prime farmland soils may be altered
temporarily following construction due to short-term impact such as soit compaction from equipment
traffic, excavation and handling. However, potential impacts to soils will be minimized or mitigated by
the soil protection measures identified in the Construction Mitigation and Reclamation Plan {CMR
Ptan} to the extent such measures are fully implemented. The measures include procedures for
segregaling and replacing top soil, trench backfilling, relieving areas compacted by heavy
equipment, removing surface rock fragments and implementing water and wind erosion control
practices. Ex TC-1,5.34,p. 41; TC-1 Ex. B

38. To accommodate potential discoveries of contaminated soils, Keystone made a
commitment in the Application to develop, in consultation with relevant agencies, procedures for the
handling and disposal of unanticipated contaminated soil discovered during construction. These
procedures will be added to the CMR Plan. If hydrocarbon contaminated soils are encountered
during trench excavation, the appropriate federal and state agencies will be contacted immediately.
A remediation ptan of action will be developed in consultation with that agency. Depending on the
level of contamination found, affected soil may be replaced in the trench or removed to an approved
landfill for disposal. Ex TC-1, 5.3.4, p. 42,

39. The USGS ground motion hazard mapping indicates that potential ground motion
hazard in the Project area is low. South Dakota historically has had little earthquake activity. No

ground subsidence or karst hazards are present in the vicinity of the route. Ex TC-1,.5.3.6,p. 43.. ...

40.  Cretaceous and Tertiary rocks in the Missouri River Plateau have high clay content
and upon weathering can be susceptible to instability in the form of slumps and earth flows.
Landslide potential is enhanced on steeper slopes. Formations that are especially susceptible are
the Cretaceous Hell Creek and Pierre Shale as well as shales in the Tertiary Fort Union Formation
mainly on river banks and steep slopes. These units can contain appreciable amounts of bentonite,
a rock made up of montmorillonite clay that has deleterious properties when exposed to moisture.
The bentonite layers in the Pierre Shale may present hazards associated with swelling clays. These
formations are considered to have “high swelling potential.” Bentonite has the property whereby
when wet, it expands significantly in volume. When bentonite layers are exposed to successive
cycles of wetting and drying, they swell and shrink, and the soil fluctuates in volume and strength Ex
TC-1,5.3.4, pp. 43.

41.  Fifteen perennial streams and rivers, 129 intermittent streams, 206 ephemeral
streams and seven man-made ponds will be crossed during construction of the Project in South
Dakota. Keystone will utilize horizontal directional drilling (“HDD") to cross the Littie Missouri,
Cheyenne and White River crossings. Keystone intends to use open-cut trenching at the other
perennial streams and intermittent water bodies. The open cut wet method can cause the following
impacts: loss of in-stream habitat through direct disturbance, loss of bank cover, disruption of fish
movement, direct disturbance to spawning, water quality effects and sedimentation effects.
Alternative techniques include open cut dry flume, open cut dam-and-pump and horizontal
directional drilling. Exhibit C to the Application contains a listing of all water body crossings and
preliminary site-specific crossing plans for the HDD sites. Ex TC-14. Permitting of water body
crossings, which is currently underway, will ultimately determine the construction method to be
utilized. Keystone committed to mitigate water crossing impacts through implementation of
procedures outlined in the CMR Plan. Ex TC-1, 5.4.1, pp. 45-46.

1



42.  The pipeline will be buried at an adequate depth under channels, adjacent flood
plains and flood protection levees to avoid pipe exposure caused by channel degradation and lateral
scour. Determination of the pipeline burial depth will be based on site-specific channel and
hydrologic investigations where deemed necessary. Ex TC-1, 5.4.1, p. 46.

43.  Although improvements in pipeline safety have been made, the risk of a leak cannot
be eliminated. Keystone’s environmental consulting firm for the Project, AECOM, estimated the
chances of and the environmental consequences of a leak or spill through a risk assessment. Ex
TC-1, 6.5.2, pp. 96-102; Table 6; TC-12, 10, 24.

44,  Keystone's expert estimated the chance of a leak from the Project to be not more
than one spill in 7,400 years for any given mile of pipe. TR 128-132, 136-137; ExTC-12, 10; TC-1,
5.5.1, p. 54; 6.1.2.1, p. 87. The frequency calculation found the chance to be no more than one
release in 24 years in South Dakota. TR 137.

45, Keystone's spill frequency and volume estimates are conservative by design,
overestimating the risk since the intent is to use the assessment for planning purposes. The risk
assessment overestimates the probable size of a spill to ensure conservatism in emergency
response and other planning objectives. If a spill were to occur on the Keystone pipeline, PHMSA
data indicate that the spill is likely to be three barrels or less. ExTC-12, 110; TR 1284132, 137; TC-
1,6.1.2.1, p. 87.

46. Except for a few miles in the far southern reach of the.Project in southern Tripp
County which will be located over the permeable Sand Hills and shallow High Plains Aquifer, the
Project route in South Dakota does not cross geologic units that are traditionally considered as
aquifers. TR 440. Where aquifers are present, at most locations they are more than 50 feet deep,
which significantly reduces the chance of contamination reaching the aquifer. Additionally, the
majority of the pipeline is underiain by low permeability confining materials (e.g., clays, shales) that
inhibit the infiltration of released crude oil into aquifers. TR 158; Ex TC-12, 113, EXTC-1,5.4.2, pp.
47-48. Keystone consulted with the DENR during the routing process to identify and subsequently
avoid sensitive aquifers and recharge areas, e.g., Source Water Protection Areas (SWPAs) in order
to minimize risk to important public groundwater resources, and no groundwater SWPAs are
crossed by the Project in South Dakota. EXTC-1, 5.4.2, pp. 47-48. Except for the Sand Hills area,
no evidence was offered of the existence of a shallow aquifer (i.e. less than 50 feet in depth)
crossed by the Project.

47. Because of their high solubility and their very low Maximum Contaminant Levels
("MCLs"), the constituents of primary concemn in petroleum, including crude oil, are benzene,
toluene, ethyl benzene and xylene. These constituents are commonly referred to as BTEX. TR 142,
146. The crude oil to be shipped through the Project will be similar in composition to other crude oils
produced throughout the world and currently shipped in the United States. TR 155-56. The BTEX
concentration in the crude oil to be shipped through the Project is close 10 1 % to 1.5%. TR 151.

48.  The Project will pass through areas in Tripp County where shallow and surficial
aquifers exist. Since the pipeline will be buried at a shallow depth, itis unlikely that the construction
or operation of the pipeline will alter the vield from any aquifers that are used for drinking water
purposes. Keystone will investigate shallow groundwater when itis encountered during construction
to determine if there are any nearby livestock or domestic wells that might be affected by
construction activities. Appropriate measures will be implemented to prevent groundwater
contamination and steps will be taken to manage the flow of any ground water encountered. Ex TC-
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1,5.4.2, pp. 47-48. The Tripp County Water User District is up-gradient of the pipeline and therefore
would not be affected by a spill. TR 441, 449-50.

49,  The risk of a spill affecting public or private water wells is low because the
components of crude oil are unlikely to travel more than 300 feet from the spill site. TR 142-43.
There are no private or public wells within 200 or 400 feet, respectively, of the right of way. TC-186,
Data Response 3-46.

50.  The totallength of Project pipe with the potential to affect a High Consequence Area
(‘HCA") is 34.3 miles. A spill that could affect an HCA would occur no more than once in 250 years.,
TC-12, 9 24.

- 5. In the event that soils and groundwater are contaminated by a petroleum release,
Keystone will work with state agency personnel to determine what type of remediation process
would be appropriate. TR 148, Effective emergency response can reduce the likelihood and severity
of contamination, TC-12, 1110, 14, 24. Soils and groundwater contaminated by a petroleum release
can be remediated. TR 499-500. The experience of DENR is that pipeline facilities have responded
immediately to the incident in every case. TR 502.

52.  The Commission finds that the risk of a significant release occurring is low and finds
that the risk that a release would irremediably impair a water supply is very low and that it is
probable that Keystone, in conjunction with state and federal response agencies, will be able to and
will be required to mitigate and successfully remediate the effects of a release.... ... .

53.  The Commission nevertheless finds that the Sand Hills area and High Plains Aquifer
in southeastern Tripp County is an area of vulnerability that warrants additional vigilance and
attention in Keystone’s integrity management and emergency response planning and
implementation process. The evidence demonstrates that the shaliow Sand Hills groundwater or
High Plains Aquifer is used by landowners in the Project area, that many wells are developed into
the aquifer, including TCWUD ’s, that the very high permeability of both the sandy surficial soils and
deeper soils render the formation particularly vulnerable to contamination and that rapid discovery
and response can significantly lessen the impact of a release on this vulnerable groundwater
resource. The Commission further finds that if additional surficial aquifers are discovered in the
course of pipeline construction, such aquifers should have similar treatment. The Commission
accordingly finds that Condition 35 shall be adopted.

54.  Of the approximately 314-mile route in South Dakota, all but 21.5 miles is privately
owned. 21.5 miles is state-owned and managed. The list is found in Table 14. No tribai or federal
lands are crossed by the proposed route. Ex TC-1,5.7.1, p. 75.

55. Table 15 of the Application identifies the land uses affected by the pipeline corridor.
Among other things, it shows that the project will not cross or be co-located with any major industrial
sites, the pipeline will not cross active farmsteads, but may cross near them and the pipeline will not
cross suburban and urban residential areas. The project will not cross municipal water supplies or
water sources for organized rural water districts. Ex TC-1, 5.7.1, pp. 76-78.

56. The pipeline will be compatible with the predominant land use, which is rural
agricutture, because the pipeline will be buried to a depth of four feet in fields and will interfere only
minimally with normal agricultural operations. In most locations, the pipeline will be placed below
agricultural drain tiles, and drain tiles that are damaged will be repaired. The only above-ground
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facilities will be pump stations and block valves located at intervals along the pipeline. Ex TC-1,
5.7.3, pp.78-79.

57.  The Project’s high strength X70 steel will have a puncture resistance of 51 tons of
digging force. Ex TC-8, || 28. Keystone will have a public awareness program in place and an
informational number to call where landowners and others can obtain information concerning
activities of concern. TC-1, 6.3.4, pp. 93-94. The Commission finds that the risk of damage by
ordinary farming operations is very low and that problems can be avoided through exercise of
ordinary common sense.

58. I previously undocumented sites are discovered within the construction corridor
during construction activities, all work that might adversely affect the discovery will cease until
Keystone, in consultation with the appropriate agencies such as the SHPO, can evaluate the site's
eligibility and the probable effects. If a previously unidentified site is recommended as eligible to the
National Registry of Historic Places, impacts will be mitigated pursuant to the Unanticipated
Discovery Plan submitted to the SHPO. Treatment of any discovered human remains, funerary
objects, or items of cultural patrimony found on federal land will be handled in accordance with the
Native American Grave Protection and Repatriation Act. Construction will not resume in the area of
the discovery until the authorized agency has issued a notice to proceed. If human remains and
associated funerary objects are discovered on state or private land during construction activities,
construction will cease within the vicinity of the discovery and the county coroner or sheriff will be
notified of the find. Treatment of any discovered human remains and associated funerary objects
found on state or private land will be handled in accordance with the provisions of applicable state
laws. TR 40; Ex TC-1, 6.4, pp. 96; Ex TC-16, 3-54. In accordance with these commitments, the
Commission finds that Condition 43 should be adopted.

59.  Certain formations to be crossed by the Project, such as the Fox Hills, Ludiow and
particularly the Hell Creek Formation are known to contain paleontological resources of high
scientific and monetary value. TR 438-439, 442-444. In northwest South Dakota, the Hell Creek
Formation has yielded valuable dinosaur bones including from a triceratops, the South Dakota State
fossil. Ex TC-1, 5.3.2, p. 38. Protection of paleontological resources was among the most frequently
expressed concems at the public input hearings held by the Commission. There is no way for
anyone to know with any degree of certainty whether fossils of significance will be encountered
during construction activities. TR 439. Because of the potential significance to landowners of the
encounter by construction activities with paleontological resources and the inability to thoroughly
lessen the probabiiity of such encounter through pre-construction survey and avoidance, the
Commission adopts Condition 44 1o require certain special procedures in high probability areas,
including the Hell Creek formation, such as the presence of a monitor with training in identification of
a paleontological strike of significance.

Design and Construction

60.  Keystone has applied for a special permit (“Special Permit”) from PHMSA authorizing
Keystone to design, construct, and operate the Project at up 1o 80% of the steel pipe specified
minimum vield strength at most locations. TC-1, 2.2, p. 8; TR 62. in Condition 2, the Commission
requires Keystone to comply with all of the conditions of the Special Permit, if issued.

61.  TransCanada operates approximately 11,000 miles of pipelines in Canada witha 0.8
design factor and requested the Special Permit to ensure consistency across its system and to
reduce costs. PHMSA has previously granted similar waivers adopting this modified design factor for
natural gas pipeiines and for the Keystone Pipeline. Ex TC-8, 11 13, 17.
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62.  The Special Permitis expected to exclude pipeline segments operating in (i) PHMSA-
defined HCAs described as high population areas and commercially navigable waterways in 49 CFR
Section 195.450; (ji) pipeline segments operating at highway, railroad, and road crossings; (i)
piping located within pump stations, mainline valve assemblies, pigging facilities, and measurement
facilities; and (iv) areas where the MOP is greater than 1,440 psig. Ex TC-8, 9 16.

63.  Application of the 0.8 design factor and API 5L PSL2 X70 high-strength steel pipe
results in use of pipe with a 0.463 inch wall thickness, as compared with the 0.512 inch wall
thickness under the otherwise applicable 0.72 design factor, a reduction in thickness of .050 inches.
TR 61. PHMSA previously found that the issuance of a waiver is not inconsistent with pipeline safety
and that the waiver will provide a level of safety equal to or greater than that which would be
provided if the pipeline were operated under the otherwise applicable regulations. Ex TC-8, 9 15.

64.  In preparation for the Project, Keystone conducted a pipeline threat analysis, using
the pipeline industry published list of threats under ASME B31.8S and PHMSA to determine threats
to the pipeline. Identified threats were manufacturing defects, construction damage, corrosion,
mechanical damage and hydraulic event. Safeguards were then developed 1o address these
threats. Ex TC-8, ] 22.

65. Steel suppliers, mills and coating plants were pre-qualified using a formal
qualification process consistent with ISO standards. The pipe is engineered with stringent chemistry
1o ensure weldability during construction. Each batch of pipe is mechanically tested to prove
strength, fracture control and fracture propagation properties. The pipe is hydrostatically tested. The
pipe seams are visually and manually inspected and also inspected using ultrasonic instruments,
Each piece of pipe and joint is traceable to the steel supplier and pipe mill shift during production.
The coating is inspected at the plant with stringent tolerances on roundness and nominal wall
thickness. A formal quality surveillance program is in place at the steel mill and at the coating plant.
Ex TC-8, 1124; TR 59-60.

66.  All pipe welds will be examined around 100 percent of their circumferences using
ultrasonic or radiographic inspection. The coating is inspected and repaired if required prior to
lowering into the trench. After construction the pipeline is hydrostatically tested in the field to 125
percent of its maximum operating pressure, followed by caliper tool testing to check for dents and
ovality. Ex TC-8, 1 25.

67.  Afusion-bonded epoxy (“FBE"} coating will be applied to the external surface of the
pipe to prevent corrosion. Ex TC- 8, § 26.

68. TransCanada has thousands of miles of this particular grade of pipeline steel
installed and in operation. TransCanada pioneered the use of FBE, which has been in use on its
system for over 29 years. There have been no leaks on this type of pipe installed by TransCanada
with the FBE coating and cathodic protection system during that time. When TransCanada has
excavated pipe to validate FBE coating performance, there has been no evidence of external
corrosion. Ex TC-8, 1 27.

69. A cathodic protaction system will be installed comprised of engineered metal anodes,
which are connected to the pipeiine. A low voltage direct current is applied to the pipeline, resulting
in corrosion of the anodes rather than the pipeline. Ex TC-8, 4] 27. FBE coating and cathodic
protection mitigate external corrosion. Ex TC-8, 1 26.
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70. A tariff specification of 0.5 percent solids and water by volume will be utilized to
minimize the potential for internal corrosion. This specification is half the industry standard of one
percent. In Condition 32, the Commission requires Keystone to implement and enforce its crude oil
specifications in order to minimize the potential for internal corrosion. Further, the pipeline is
designed to operate in turbulent flow to minimize water drop out, another potential cause of internal
corrosion. During operations, the pipeline will be cleaned using in-line inspection tools, which
measure internal and external corrosion. Keystone will repair areas of pipeline corrosion as required
by federal regulation. Ex TC-8, ¥} 26. Staff expert Schramm concluded that the cathodic protection
and corrosion control measures that Keystone committed to utilize would meet or exceed applicabie
federal standards. TR 407-427; Ex S-12.

71.  To minimize the risk of mechanical damage to the pipeline, it will be buried with a
minimum of four feet of cover, one foot deeper than the industry standard, reducing the likelihood of
mechanical damage. The steel specified for the pipeline is high-strength steel with engineered
puncture resistance of approximately 51 tons of force. Ex TC-8, 1 28.

72. Hydraulic damage is caused by over-pressurization of the pipeline. The risk of
hydraulic damage will be minimized through the SCADA system’s continuous, real-time pressure
monitoring systems and through operator training. Ex TC-8, § 29.

73.  The Applicant has prepared a detailed CMR Plan that describes procedures for
crossing cultivated lands, grasslands, including native grasstands, wetlands, streams and the
procedures for restoring or reclaiming and monitoring those features crossed by the Project. The
CMR Plan is a summary of the commitments that Keystone has made for environmental mitigation,
restoration and post-consiruction monitoring and compliance related to the construction phase of the
Project. Among these, Keystone will utilize construction techniques that will retain the original
characteristics of the lands crossed as detailed in the CMR Plan. Keystone’s thorough
implementation of these procedures will minimize the impacts associated with the Project. A copy of
the CMR Plan was filed as Exhibit B to Keystone’s permit application and introduced into evidence
as TC-1, Exhibit B.

74.  The CMR Plan establishes procedures to address a multitude of construction-related
issues, including but not limited to the following:

Training
Advance Notice of Access
Depth of Cover
Noise Control
Weed Control
Dust Control
Fire Prevention and Control
Spill Prevention and Containment
Irrigation Systems
“Clearing
Grading
Topsoil Removal and Storage
Temporary Erosion and Sediment Control
Clean-Up
Reclamation and Revegetation
Compaction Relief

L]
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Rock Removal

Soil Additives

Seeding

Construction in Residential and Commercial/Industrial Areas
Drain Tile Damage Mitigation and Repair

Ex TC-1, Exhibit B.

75.  The fire prevention and containment measures outlined in the CMR Plan will provide
significant protection against uncontrolled fire in the arid region to be crossed by the Project. The
Commission finds, however, that these provisions are largely centered on active construction areas
and that certain additional fire prevention and containment precautions are appropriate as well for
vehicles performing functions not in proximity to locations where fire suppression equipment will be
based, such as route survey vehicles and vehicles involved in surveillance and inspection activities
whether before, during and after construction. The Commission accordingly adopts Conditions 16(p)
and the last sentence of Condition 30 to address these situations.

76.  Keystone's CMR Plan includes many mitigation steps designed to return the land to
its original production. These include topsoil removal and replacement, compaction of the trench
line, decompaction of the working area, and tilling the topsoil after replacement. Ex TC-1, Exhibit B;
ExTC-6, 1127; Ex TC-1, 6.1.2.2, pp. 87-88.

77. In areas where geologic conditions such as ground swelling, or slope instability, could
pose a potential threat, Keystone will conduct appropriate pre-construction site assessments and
subsequently will design facilities to account for various ground motion hazards as required by
federal regulations. The main hazard of concern during construction of the pipeline will be from
unintentional undercutting of slopes or construction on steep slopes resulting in instability that could
lead to landslides. Other hazards may result from construction on Cretaceous shales that contain
bentonite beds. The high swelling hazard may cause slope instability during periods of precipitation.
ExTC-1,5.3.6, p. 44.

78.  When selecting the proposed pipeline route, Keystone has attempted to minimize the
amount of steep slopes crossed by the pipeline. Special pipeline construction practices described in
the CMR Plan will minimize slope stability concerns during construction. Landslide hazards can be
mitigated by:

+ Returning disturbed areas to pre-existing conditions or, where necessary, reducing steep
grades during construction;

Preserving or improving surface drainage;

Preserving or improving subsurface drainage during construction;

Removing overburden where necessary to reduce weight of overlying soil mass; and
Adding fili at toe of siope to resist movement.

* & &

Ex TC-1, 5.3.6, pp. 43-44.

79.  Slope instability poses a threat of ground movement responsible for approximately 1
percent of liquid pipeline incidents (PHMSA 2008). Keystone will monitor slope stability during
routine surveillance. Areas where slope stability poses a potential threat to the pipeline will be
incorporated into Keysione’s Integrity Management Plan. If ground movement is suspected of
having caused abnormal movement of the pipeline, federal regulations (49 CFR Part 195) require
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Keystone to conduct an internal inspection. Consequently, damage to the pipeline would be
detected quickly and spills would be averted or minimized. Ex TC-1, 5.3.6, p. 44

80. Keystone is in the process of preparing, in consultation with the area National
Resource Conservation Service, construction/reclamation unit (‘Con/Rec Unit”) mapping to address
differing construction and reclamation techniques for different soils conditions, slopes, vegetation,
and land use along the pipeline route. This analysis and mapping results in the identification of
segments called Con/Rec Units. Ex. TC-5; TC-16, DR 3-25.

81.  The Applicant will use special construction methods and measures to minimize and
mitigate impacts where warranted by site specific conditions. These special techniques will be used
when consiructing across paved roads, primary gravel roads, highways, railroads, water bodies,
weilands, sand hills areas, and steep terrain. These special techniques are described in the
Application. Ex TC-1, 2.2.6, p. 17; TC-6, ] 11.

82.  Of the perennial streams that are crossed by the proposed route, the Cheyenne River
is the largest water body and is classified as a warm water permanent fishery. Of the other streams
that have been classified, habitat is considered more limited as indicated by a warm water semi-
permanent or warm water marginal classification. Ex TC-1, 5.6.2, pp. 71-72, Table 13.

-83.  Keystone will utilize HDD for the Little Missouri, Cheyenne and White River
crossings, which will aid in minimizing impacts to important game and commercial fish species and
special status species. Open-cut trenching, which can affect fisheries, will be used at other perennial
streams. Keystone will use best practices to reduce or eliminate the impact of crossings at the
perennial streams other than the Cheyenne and White Rivers. Ex TC-1, 5.4.1, p. 46; 5.6.2, p. 72;
TC-16, DR 3-39.

84.  Water used for hydrostatic testing during construction and subsequently released will
not result in contamination of aquatic ecosystems since the pipe is cleaned prior to testing and the
discharge water is monitored and tested. Ex TC-1, 5.4.3.1, pp. 48-50, In Conditions 1 and 2, the
Commission has required that Keystone comply with DENR'’s regulations governing temporary use
and discharge of water and obtain and comply with the DENR General Permits for these activities.

85.  During construction, Keystone will have a number of inspectors on a construction
spread, including environmental inspectors, who will monitor erosion control, small spills, full tanks,
and any environmental issues that arise. TR. 37-38. In Condition 14, the Commission requires that
Keystone incorporate such inspectors into the CMR Plan.

86.  The Pipeline corridor will pass through areas where shallow and surficial aquifers
exist. Appropriate measures will be implemented to prevent groundwater contamination and steps
will be taken to manage the flow of any ground water encountered. Ex TC-1, 5.4.2, p. 47-48.

87.  In addition to those recommendations of Staff and its expent witnesses referenced
specifically in these Findings, Staff expert witnesses made a number of recommendations which the
Commission has determined will provide additional protections for affected landowners, the
envitonment and the public, and has included Conditions in this Order requiring certain of these
measures. These recommendations encompassed matters such as sediment control at water body
crossings, soil profile analysis, topseil, subsoil and rock segregation and reptacement, special
procedures in areas of bentenitic, sodic, or saline soils, noise, etc. Staff's final recommendations are
set forth in its Brief, See also Staff Exhibits and testimony in Transcript Vols. H and Il
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88.  Keystone will be required to acquire permits authorizing the crossing of county roads
and township roads. These permits will typically require Keystone to restore roads to their pre-
construction condition. If its construction equipment causes damage to county or township roads,
Keystone will be responsible for the repair of those roads to pre-construction condition. Pursuant to
SDCL 49-41B-38, Keystone will be required to post a bond to ensure that any damage beyond
normal wear to public roads, highways, bridges or other related facilities will be adequately
compensated. Staff witness Binder recommended that the bond amount under SDCL 49-41B-38 for
damage to highways, roads, bridges and other related facilities be set at $15,600,000 for 2011 and
$15,600,000 for 2012. TR 224. Keystone did not object to this requirement.

89. The Commission finds that the procedures in the CMR Plan and the other
construction plans and procedures that Keystone has committed to implement, together with the
Conditions regarding construction practices adopted by the Commission herein, will minimize
impacts from construction of the Project to the environment and social and economic condition of
inhabitants and expected inhabitants in the Project area.

Operation and Maintenance

90. The Keysione pipeline will be designed constructed, tested and operated in
accordance with all applicable requirements, including the PHMSA regulations set forth at 49 CFR
Parts 194 and 195, as modified by the Special Permit. These federal regulations are intended to
ensure adequate protection for the public and the environment and to prevent crude oil pipeline . .
accidents and failures. Ex TC-8, § 2.

91.  The safety features of Keystone's operations are governed by 49 CFR Part 185 and
inciude aerial inspection 26 times per year, with any interval not to exceed three weeks, right-of-way
maintenance for accessibility, and continual monitoring of the pipeline to identify potential integrity
concerns. A Supervisory Control and Data Acquisition (“SCADA”) system will be used to meonitor
the pipeline at all times. Ex TC-8, 1 9.

92.  The Project will have a SCADA system to remotely monitor and control the pipeline.
The SCADA system will include: (i) a redundant, fully functional back-up Operational Control Center
available for service at all times; (i) automatic features within the system to ensure operation within
prescribed limits; and (iii) additional automatic features at the pump stations to provide pipeline
pressure protection in the event that communications with the SCADA host are interrupted. ExTC-
10,18.

93.  The pipeline will have a control center manned 24 hours per day. A backup control
center will also be constructed and maintained. A backup communications system is included within
the system design and installation. Keystone's SCADA system should have a very high degree of
reliability. TR 82-83.

94.  Keystone will use a series of complimentary and overapping SCADA-based leak
detection systems and methods at the Operational Control Center, including: (i) remote monitoring;
(ii} software-based volume balance systems that monitor injection and delivery volumes; (jii)
Computational Pipeline Monitoring or model-based leak detection systems that break the pipeline
into smaller segments and monitor each segment on a mass balance basis; and (iv) computer-
based, non-real-time, accumulated gain/(loss) volume trending to assist in identifying low rate or
seepage releases below the 1.5 percent by volume detection threshold. The SCADA and other
monitoring and control systems to be implemented by Keystone for the Project are state of the art
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and consistent with the best commercially available technology. Ex TC-10, 9 8. Staff witness,
William Mampre, testified that Keystone’s SCADA system was one he probably would have selected
himself. TR 431,

95.  Additionally, Keystone will implement and utilize direct observation methodologies,
which include aerial patrols, ground patrols and public and landowner awareness programs
designed to encourage and facilitate the reporting of suspected leaks and events that may suggest
a threat to the integrity of the pipeline. Ex TC10, 4 8. Remote sensing technologies that could be
employed in pipeline surveillance such as aerial surveillance are in their infancy and practical
systems are not currently available. Keystone would consider using such technology if it becomes
commercially available, TR 89-90.

96. Keystone will implement abnormal operating procedures when necessary and as
required by 49 CFR 195.402(d). Abnormal operating procedures will be part of the written manual
for normal operations, maintenance activities, and handling abnormal operating and emergencies.
Ex TC-1,2.3.2, p. 20.

97.  Asrequired by US DOT regulations, Keystone will prepare an emergency response
plan (“ERP") for the system. Ex TC-11, | 13. The ERP will be submitied to PHMSA for review prior
to commencement of pipeline operations. Ex TC-11, 4 13. The Commission finds that the ERP and
manual of written procedures for conducting normal operations and maintenance activities and
handling abnormal operations and emergencies as required under 49 CFR195.402 should also be
submitted to the Commission at the time it is submitted to PHMSA to apprise the Commission of its
details. Keystone has agreed to do this. The Commission has so specified in Condition 36.

98.  Keystone will utilize the ERP approved by PHMSA for the Keystone Pipeline as the
-basis for its ERP for the Project. Under the ERP, Keystone will strategically locate emergency
response equipment along the pipeline route. The equipment will include trailers, oil spill
containment and recovery equipment, boats, and a communication office. Keystone will also have a
number of local contractors available to provide emergency response assistance. Ex TC-11, 15.
Keystone’s goal is to respond to any spill within six hours. TR 102-103. Additional details conceming
the ERP and the ERP process are set forth in the Application at Section 6.5.2 and in the pre-filed
and hearing testimony of John Hayes. Ex TC-11; EX TC-1, 6.5.2, pp. 96-101, Keystone has
consulted with DENR in developing its ERP. TR 111-12,

99.  [f the Keystone pipeline should experience a release, Keystone would implement its
ERP. TC-11, 11 10; S-18, p. 4. DENR would be involved in the assessment and abatement of the
release, and require the leak to be cleaned up and remediated. S-18, p. 5. DENR has been
successful in enforcing remediation laws to ensure the effects of any pipeline releases are mitigated.
TR 488-89, 497, 502-03.

100. Local emergency responders may be required to initially secure the scene and
ensure the safety of the public, and Keystone will provide training in thatregard. ExTC-11,917; TR
105-107.

101. i ground movement is suspected of having caused abnormal movement of the
pipeline, federal regutations {49 CFR Part 195) require Keystone to conduct an internal inspection.
Consequently, damage to the pipeline would be detected quickly and spills would be averted or
minimized, Ex TC-1, 5.3.6, p. 44.
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102. In addition to the ERP, hazardous materials pipeline segments through High
Consequence Areas (“HCAs") are subject to the Integrity Management Rule. 49 CFR 195.452.
Pipeline operators are required to develop a written Integrity Management Plan (*IMP”) that must
include methods to measure the program’s effectiveness in assessing and evaluating integrity and
protecting HCAs. Keystone will develop and implement an IMP for the entire pipeline including the
HCAs. The overall objective of the IMP is to establish and maintain acceplable levels of integrity and
having regard to the environment, public and employee safety, regulatory requirements, delivery
reliability, and life cycle cost. The IMP uses advanced in-line inspection and mitigation technologies
applied with a comprehensive risk-based methodology. 49 CFR Part 195 also requires pipsline
operators to develop and implement public awareness programs consistent with the API's
Recommended Practice 1162, Public Awareness Programs for Pipeline Operators. Staff withess
Jenny Hudson testified that Keystone’s planning and preparation of the IMP were fully compliant
with the PHMSA regulations and had no recommendations for conditions. Ex S-9, p.5.

103. The Commission finds that the threat of serious injury to the environment or
inhabitants of the State of South Dakota from a crude oil release is substantially mitigated by the
integrity management, leak detection and emergency response processes and procedures that
Keystone is continuing to plan and will implement.

Rural Water Crossings

. 104. The route crosses through two rural water system districts, the West River/Lyman-
Jones Rural Water District and the Tripp County Water User District. Keystone met with these rural . .
water districts to discuss the Project and will continue to coordinate with these districts. During
construction and maintenance, Keystone will coordinate with the One Call system to avoid impacts
to underground utilities, including water lines. Ex TC-4.

Alternative Routes

105. The proposed Project route was developed through an, iterative process. TC-1, 4.1,
p. 25. During the course of the route evaluation process, Keystone held public meetings, open
houses, and one-on-one meetings with stakeholders to discuss and review the proposed routing
through South Dakota. TC-1, 4.1.5, p. 27. The route was refined in Mellette County to avoid
environmentally sensitive areas and reduce wetland crossings, and near Colome to avoid
groundwater protection areas. Ex TC-3; TC-1, 4.2.1-4.2.2, p. 28.

106. SDCL 49-41B-36 explicitly states that Chapter 49-41B “shall not be construed as a
delegation to the Public Utilities Commission of the authority to route a facility.” The Commission
accordingly finds and concludes that it lacks authority to compel the Applicant to select an
alternative route or to base its decision on whether to grant or deny a permit for a proposed facility
on whether the selected route is the route the Commission itself might select.

Socio-Economic Factors

107. Socio-economic evidence offered by both Keystone and Staff demonstrates that the
welfare of the citizens of South Dakota will not be impaired by the Project. Staff expert Dr. Michasl
Madden conducted a socio-economic analysis of the Keystone Pipeline, and concluded that the
positive economic benefits of the project were unambiguous, while most if not all of the social
impacts were positive or neutral. S-2, Madden Assessment at 21. The Project, subject to
compliance with the Special Permit and the Conditions herein, would not, from a sociceconomic
standpoint: (i) pose a threat of serious injury to the socioeconomic conditions in the project area; (ii)
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substantially impair the health, safety, or welfare of the inhabitants in the project area; or (jii) unduly
interfere with the orderly development of the region.

108. The Project will pay properly taxes to local govemments on an annual basis
estimated to be in the millions of dollars. Ex TC-2, 1} 24, TC-13, S-13; TR 584. An increase in
assessed, taxable valuation for school districts is a positive development. TR 175.

109. The Project will bring jobs, both temporary and permanent, to the state of South
Dakota and specifically to the areas of construction and operation. Ex TC-1 at 6.1.1, pp. 85-86.

110. The Project will have minimal effect in the areas of agriculture, commercial and
industrial sectors, land values, housing, sewer and water, solid waste management, transportation,
cultural and historical resources, health services, schools, recreation, public safety, noise, and visual
impacts. Ex TC-1. It follows that the project will not substantially impair the health, safety, or welfare
of the inhabitants.

General

111. Applicant has provided all information required by ARSD Chapter 20:10:22 and
SDCL Chapter 49-41B. S-1.

112. The Commission finds that the Conditions attached hereto as Exhibit A and
incorporated herein by reference are supported by the record, are reasonable and will help ensure
that the Project will meet the standards established for approval of a construction permit for the
Project set forth in SDCL 49-41B-22 and should be adopted.

113. The Commission finds that subject to the conditions of the Special Permit and the
Conditions set forth as Exhibit A hereto, the Project will (i) comply with all applicable laws and rules;
(ii) not pose an unacceptable threat of serious injury to the environment nor to the social and
economic condition of inhabitants or expected inhabitants in the siting area; (iii) not substantially
impair the health, safety or welfare of the inhabitants; and (iv) not unduly interfere with the orderly
development of the region with due consideration having been given the views of governing bodies
of affected local units of government.

114. The Commission finds that a permit to construct the Project should be granted
subject to the Conditions set forth in Exhibit A.

115, To the extent that any Conclusion of Law set forth below is more appropriately a
finding of fact, that Conclusion of Law is incorporated by reference as a Finding of Fact.

Based on the foregoing Findings of Fact, the Commission hereby makes the following:

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and parties to this
proceeding pursuant to SDCL Chapter 49-41B and ARSD Chapter 20:10:22. Subject to the findings
made on the four elements of proof under SDCL 49-41B-22, the Commission has authority to grant,



deny or grant upon reasonable terms, conditions or modifications, a permit for the construction,
operation and maintenance of the TransCanada Keystone Pipeiine.

2. The TransCanada Keystone Pipeline Project is a transmission facility as defined in
SDCL 49-41B-2.1(3).

3. Applicant’s permit application, as amended and supplemented through the
proceedings in this matter, complies with the applicable requirements of SDCL Chapter 49-41B and
ARSD Chapter 20:10:22.

4, The Project, if constructed and operated in accordance with the terms and conditions
of this decision, will comply with all applicable laws and rules, including all requirements of SDCL
Chapter 49-41B and ARSD 20:10:22.

5. The Project, if constructed and operated in accordance with the terms and conditions
of this decision, will not pose an unacceptable threat of serious injury to the environment nor to the
social and economic conditions of inhabitants or expected inhabitants in the siting area.

6. The Project, if constructed and operated in accordance with the terms and conditions
of this decision, will not substantially impair the health, safety or welfare of the inhabitants in the
siting area.

7. The Project, it constructed and operated in accordance with the terms.and conditions.... .. ... .

of this decision, will not unduly interfere with the orderly development of the region with due
consideration having been given the views of governing bodies of affected local units of
govemment.

8. The standard of proof is by the preponderance of evidence. The Applicant has met its
burden of proof pursuant to SDCL 49-41B-22 and is entitled to a permit as provided in SDCL 49-
41B-25.

9. The Commission has authority to revoke or suspend any permit granted under the
South Dakota Energy Facility Permit Act for failure to comply with the terms and conditions of the
permit pursuant to SDCL 49-41B-33 and must approve any transfer of the permit granted by this
Order pursuant to SDCL 49-41B-29.

10.  To the extent that any of the Findings of Fact in this decision are determined to be
conclusions of law or mixed findings of fact and conclusions of law, the same are incorporated
herein by this reference as a Conclusion of Law as if set forth in full herein.

11.  Because a federal E1S will be required and completed for the Project and because
the federal EIS complies with the requirements of SDCL Chapter 34A-9, the Commission
appropriately exercised its discretion under SDCL 49-41B-21 in determining not to prepare or
require the preparation of a second EIS.

12. PHMSA s delegated exclusive authority over the establishment and enforcement of
safety-orientated design and operational standards for hazardous materials pipelines. 43 U.S.C.
60101, et seq.

13.  SDCL 49-41B-36 explicitly states that SDCL Chapter 49-41B “shall not be construed
as a delegation to the Public Utilities Commission of the authority to route a facility.” The
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Commission accordingly concludes that it lacks authority (i) to compel the Applicant to select an
alternative route or (ji) to base its decision on whether to grant or deny a permit for a proposed
facility on whether the selected route is the route the Commission might itseff select.

14.  The Commission concludes thatit needs no other information to assess the impact of
the proposed facility or to determine if Applicant or any Intervenor has met its burden of proof.

15.  The Commission concludes that the Application and all required filings have been
filed with the Commission in conformity with South Dakota law and that all procedural requirements
under South Dakota law, including public hearing requirements, have been met or exceeded.

16.  The Commission concludes that it possesses the authority under SDCL 49-41B-25 to
impose conditions on the construction, operation and maintenance of the Project, that the
Conditions set forth in Exhibit A are supported by the record, are reasonable and will help ensure
that the Project will meet the standards established for approval of a construction permit for the
Project set forth in SDCL 49-41B-22 and that the Conditions are hereby adopted.

It is therefore

ORDERED, that a permit to construct the Keystone Pipeline Project is granted to
TransCanada Keystone Pipeline, LP, subject to the Conditions set forth in Exhibit A.

NOTICE OF ENTRY AND OF RIGHT TO APPEAL

PLEASE TAKE NOTICE that this Amended Final Decision and Order was duly issued and
entered onthe _____ day of June, 2010. Pursuant to SDCL 1-26-32, this Final Decision and Order
will take effect 10 days after the date of receipt or failure to accept delivery of the decision by the
parties. Pursuant to ARSD 20:10:01:30.01, an application for a rehearing or reconsideration may be
made by filing a written petition with the Commission within 30 days from the date of issuance of this
Final Decision and Order; Notice of Entry, Pursuant to SDCL 1-26-31, the parties have the right to
appeal this Final Decision and Order to the appropriate Circuit Court by serving notice of appeal of
this decision to the circuit court within thirty (30) days after the date of service of this Notice of
Decision.

-2 m
Dated at Pierre, South Dakota, this q of June, 2010,

BY ORDER OF THE COMMISSION:
CERTIFICATE OF SERVICE
The undersigned heroby cortifies that this % M\_/\
dnthasbeenservedtodayualipamesof ¥ / y
oy "\s °“°" "‘ joket service DUSTIN M. JOUNSON, Chaifman

_ T‘m‘lb i m

Date: BLD \lq VIO

E KOLBECK, Commissioner

Il {OFFICIAL SEAL) , Commissioner
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AMENDED PERMIT CONDITIONS

I. Compliance with Laws, Regulations, Permits, Standards and Commitments

1. Keystone shall comply with all applicable laws and regulations in its construction and
operation of the Project. These laws and regulations include, but are not necessarily limited to: the
federal Hazardous Liquid Pipeline Safety Act of 1879 and Pipeline Safety Improvernent Act of 2002,
as amended by the Pipeline Inspection, Protection, Enforcement, and Safety Act of 2006, and the
various other pipeline safety statutes currently codified at 49 U.S.C. § 60101 et seq. (collectively, the
"PSA”); the regulations of the United States Department of Transportation implementing the PSA,
particularly 49 C.F.R Parts 194 and 195; temporary permits for use of public water for construction,

testing or drilling purposes, SDCL 46-5-40.1 and ARSD 74:02:01:32 through 74:02:01:34.02 and
- temporary discharges to waters of the state, SDCL 34A-2-36 and ARSD Chapters 74:52:01 through
74:52:11, specifically, ARSD § 74:52:02:46 and the General Permit issued thereunder covering
temporary discharges of water from construction dewatering and hydrostatic testing.

2. Keystone shall obtain and shall thereafter comply with all applicable federal, state
and local permits, including but not limited to: Presidential Permit from the United States Department
of State, Executive Order 11423 of August 16, 1968 (33 Fed. Reg. 11741) and Executive Order -
13337 of April 30, 2004 (69 Fed. Reg. 25229), for the construction, connection, operation, or
maintenance, at the border of the United States, of facilities for the exportation or importation of
petroleum, petroleum products, coal, or other fuels to or from a foreign country; Clean Water Act §
404 and Rivers and Harbors Act Section 10 Permits; Special Permit if issued by the Pipeline and
Hazardous Materials Safety Administration; Temporary Water Use Permit, General Permit for
Temporary Discharges and federal, state and local highway and road encroachment pemmits. Any of -
such permits not previously filed with the Commission shall be filed with the Commission upon their
issuance. To the extent that any condition, requirement or standard of the Presidential Permit,
including the Final EIS Recommendations, or any other law, regulation or permit applicable to the
portion of the pipeline in this state differs from the requirements of these Conditions, the more
stringent shall apply.

3. Keystone shall comply with and implement the Recommendations set forth in the
Final Environmental Impact Statement when issued by the United States Department of State
pursuant to its Amended Department of State Notice of Intent To Prepare an Environmental Impact
Statement and To Conduct Scoping Meetings and Notice of Floodplain and Wetland Involvement
and To Initiate Consultation Under Section 106 of the National Historic Preservation Act for the
Proposed Transcanada Keystone XL Pipeline; Notice of intent--Rescheduled Public Scoping
Meetings in South Dakota and extension of comment period (FR vol. 74, no. 54, Mar, 23, 2009). The
Amended Notice and other Department of State and Project Documents are available on-line at:
http://www keystonepipeline-xl.state.gov/clientsite/keystonexi.nsf?Open.

4, The permit granted by this Order shall not be transferable without the approval of the
Commission pursuant to SDCL 49-41B-29.

5. Keystone shall undertake and complete all of the actions that it and its affiliated
entities committed to undertake and complete in its Application as amended, in its testimony and
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exhibits received in evidence at the hearing, and in its responses to data requests received in
evidence at the hearing.

Il. Reporting and Relationships

6. The most recent and accurate depiction of the Project route and facility focations is
found on the maps in Exhibit TC-14. The Application indicates in Section 4.2.3 that Keystone will
continue to develop route adjustments throughout the pre-construction design phase. These route
adjustments will accommodate environmental features identified during surveys, property-specific
issues, and civil survey information. The Application states that Keystone will file new aerial route
maps that incorporate any such route adjustments prior to construction. Ex TC-1.4.2.3, p. 27.
Keystone shall notify the Commission and all affected landowners, utilities and local governmental
units as soon as practicable if material deviations are proposed to the route. Keystone shall notify
affected landowners of any change in the route on their land. At such time as Keystone has finalized
the pre-construction route, Keystone shall file maps with the Commission depicting the final pre-
construction route. If material deviations are proposed from the route depicted on Exhibit TC-14 and
accordingly approved by this Order, Keystone shall advise the Commission and all affected
landowners, utilities and local governmental units prior to implementing such changes and afford the
Commission the opportunity to review and approve such modifications. At the conclusion of
construction, Keystone shalll file detail maps with the Commission depicting the final as-built location
of the Project facilities.

7. Keystone shall provide a public liaison officer, approved by the Commission, to
facilitate the exchange of information between Keystone, including its contractors, and landowners,
local communities and residents and to promptly resolve complaints and problems that may develop
for landowners, local communities and residents as a result of the Project. Keystone shall file with
the Commission its proposed public liaison officer’s credentials for approval by the Commission prior
to the commencement of construction. After the public liaison officer has been approved by the
Commission, the public liaison officer may not be removed by Keystone without the approval of the
Commission. The public liaison officer shall be afforded immediate access to Keystone’s on-site
project manager, its executive project manager and to contractors’ on-site managers and shall be
available at all times to the Staff via mobile phone to respond to complaints and ¢oncerns
communicated to the Staff by concerned landowners and others. Keystone shall also implement and
keep an up-dated web site covering the planning and implementation of construction and
commencement of operations in this state as an informational medium for the public. As soon as the
Keystone’s public liaison officer has been appointed and approved, Keystone shall provide contact
information for him/her to all landowners crossed by the Project and to law enforcement agencies
and local governments in the vicinity of the Project. The public liaison officer's contact information
shall be provided to landowners in each subsequent written communication with them. If the
Commission determines that the public liaison officer has not been adequately performing the duties
set forth for the position in this Order, the Commission may, upon notice 1o Keystone and the public
liaison officer, take action to remove the public liaison officer.

8. Until construction of the Project, including reclamation, is completed, Keystone shail
submit quarterly progress reports to the Commission that summarize the status of land acquisition
and route finalization, the status of construction, the status of environmental control activities,
including permitting status and Emergency Response Plan and Integrity Management Plan
development, the implementation of the other measures required by these conditions, and the
overall percent of physical completion of the project and design changes of a substantive nature.
Each report shall include a summary of consultations with the South Dakota Department of
Environment and Natural Resources and other agencies concerning the issuance of permits. The
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reports shall list dates, names, and the resulis of each contact and the company's progress in
implementing prescribed construction, land restoration, environmental protection, emergency
response and integrity management regulations, plans and standards. The first report shall be due
for the period ending June 30, 2010. The reports shall be filed within 31 days after the end of each
quarterly period and shall continue until the project is fully operational.

9. Until one year following completion of construction of the Project, including
reclamation, Keystone’s public liaison officer shall report quarterly to the Commission on the status
of the Project from his/her independent vantage point. The report shall detail problems encountered
and complaints received. For the period of three years following completion of construction,
Keystone's public liaison officer shall report to the Commission annually regarding post-construction
landowner and other complaints, the status of road repair and reconstruction and land and crop
restoration and any problems or issues occurring during the course of the year.

10.  Not later than six months prior to commencement of construction, Keystone shall
commence a program of contacts with state, county and municipal emergency response, law
enforcement and highway, road and other infrastructure management agencies serving the Project
area in order to educate such agencies concerning the ptanned constructiocn schedule and the
measures that such agencies should begin taking to prepare for construction impacts and the
commencement of project operations.

11.  Keystone shall conduct a preconstruction conference prior to the commencement of
construction to ensure that Keystone fully understands the conditions set forth in this order. Ata .
minimum, the conference shall include a Keystone representative, Keysione's construction
supervisor and Staff.

12.  Once known, Keystone shall inform the Commission of the date construction will
commence, report to the Commission on the date construction is started and keep the Commission
updated on construction activities as provided in Condition 8.

iN. Construction

13.  Except as otherwise provided in the conditions of this Order and Permit, Keystone
shall comply with all mitigation measures set forth in the Construction Mitigation and Reclamation
Plan (CMR Plan) as set forth in Exhibit TC-1, Exhibit B. if modifications to the CMR Plan are made
by Keystone as it refines its construction plans or are required by the Department of State in its Final
EIS Record of Decision or the Presidential Permit, the CMR Plan as so modified shall be filed with
the Commission and shall be complied with by Keystone.

14. Keystone shall incorporate environmental inspectors into its CMR Plan and obtain
follow-up information reports from such inspections upon the completion of each construction
spread to help ensure compliance with this Order and Permit and ali other applicable permits, laws,
and rules.

15.  Prior to construction, Keystone shall, in consuitation with area NRCS staff, develop
specific construction/reclamation units (Con/Rec Units) that are applicable to particular soil and
subsoil classifications, land uses and environmental settings. The Con/Rec Units shall contain
information of the sort described in response to Staff Data Request 3-25 found in Exhibit TC-16.

a) In the development of the Con/Rec Units in areas where NRCS recommends,
Keystone shall conduct analytical soil probing and/or soil boring and analysis in areas of
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particularly sensitive soils where reclamation potential is low. Records regarding this process
shall be available to the Commission and to the specific land owner affected by such soils
upon request.

b} Through development of the Con/Rec Units and consultation with NRCS, Keystone
shall identify soils for which aiternative handling methods are recommended. Alternative soil
handling methods shall include but are not limited to the “triple-lift’ method where conditions
justify such treatment. Keystone shall thoroughly inform the landowner regarding the options
applicable to their property, including their respective benefits and negatives, and implement
whatever reasonable option for soil handling is selected by the landowner. Records
regarding this process shall be available to the Commission upon request.

c) Keystone shall, in consultation with NCRS, ensure that its construction planning and
execution process, including Con/Rec Units, CMR Plan and its other construction
documents and planning shall adequately identify and plan for areas susceptible to erosion,
areas where sand dunes are present, areas with high concentrations of sodium bentonite,
areas with sodic, saline and sodic-saline soils and any other areas with low reclamation
potential.

d) The Con/Rec Units shall be available upon request to the Commission and affected

landowners. Con/Rec Units may be evaluated by the Commission upon complaint or

otherwise, regarding whether proper soil handling, damage mitigation or reclamation
. procedures are being followed. :

e) Areas of specific concern or of low reclamation potential shall be recorded in a
separate database. Action taken at such locations and the results thereof shall also be
recorded and made available to the Commission and the affected property owner upon
request.

16. Keystone shall provide each landowner with an explanation regarding trenching and
topsoil and subsoil/rock removal, segregation and restoration method options for his/her property
consistent with the applicable Con/Rec Unit and shall follow the landowner’s selected preference as
documented on its written construction agreement with the landowner, as modified by any
subsequent amendments, or by other written agreement(s).

a) Keystone shall separate and segregate topsoil from subsoil in agricultural areas,
including grasslands and shelter belts, as provided in the CMR Plan and the applicable
Con/Rec Unit.

b) Keystone shall repair any damage to property that results from construction activities.

c) Keystone shall restore all areas disturbed by construction to their preconstruction
condition, including their original preconstruction topsoil, vegetation, elevation, and contour,
- or as close thereto as is feasible, except as is otherwise agreed to by the landowner.

d) Except where practicably infeasible, final grading and topsoil replacement and
installation of permanent erosion control structures shall be completed in non-residential
areas within 20 days after backfilling the trench. In the event that seasonal or other weather
conditions, extenuating circumstances, or unforeseen developments beyond Keystone'’s
control prevent compliance with this time frame, temporary erosion controls shall be
maintained until conditions allow completion of cleanup and reclamation. in the event
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Keystone can not comply with the 20-day time frame as provided in this Condition, it shall
give notice of such fact to all affected landowners, and such notice shall include an estimate
of when such restoration is expected to be completed.

e) Keystone shall draft specific crop monitoring protocols for agricuttural lands. If
requested by the landowner, Keystone shall provide an independent crop monitor to conduct
yield testing and/or such other measurements of productivity as he shall deem appropriate.
The independent monitor shall be a qualified agronomist, rangeland specialist or otherwise
qualified with respect to the species to be restored. The protocols shall be available to the
Commission upon request and may be evaluated for adequacy in response to a complaint or
otherwise.

f) Keystone shall work closely with landowners or land management agencies to
determine a plan to control noxious weeds. Landowner permission shall be obtained before
the application of herbicides.

) Keystone's adverse weather plan shall apply to improved hay land and pasture lands
in addition to crop lands.

h) The size, density and distribution of rock within the construction right-of-way following
reclamation shall be similar to adjacent undisturbed areas. Keystone shall treat rock that
cannot be backfilled within or below the level of the natural rock profile as construction
debris and remove it for disposal offsite except when the landowner agrees to the placement ..
of the rock on his property. In such case, the rock shall be placed in accordance with the
landowner’s directions.

i) Keystone shall utilize the proposed trench line for its pipe stringing trucks where
conditions allow and shall employ adequate measures to decompact subsoil as provided in
its CMR Plan. Topsoil shall be decompacted if requested by the landowner.

i) Keystone shall monitor and take appropriate mitigative actions as necessary to
address salinity issues when dewatering the trench, and fieid conductivity and/or other
appropriate constituent analyses shall be performed prior to disposal of trench water in
areas where salinity may be expected. Keystone shall notify landowners prior to any
discharge of saline water on their lands or of any spills of hazardous materials on their lands
of one pint or more or of any lesser volume which is required by any federal, state, or local
law or regulation or product license or label to be reported to a state or federal agency,
manufacturer, or manufacturer's representative,

k) Keystone shall install trench and slope breakers where necessary in accordance with
the CMR Plan as augmented by Staff's recommendations in Post Hearing Commission Staff
Brief, pp. 26-27.

)} Keystone shall apply mulch when reasonably requested by landowners and also
wherever necessary following seeding to stabilize the soil surface and to reduce wind and
water erosion. Keystone shall follow the other recommendations regarding mulch application
in Post Hearing Commission Staff Brief, p. 27.

m) Keystone shall reseed all lands with comparable crops to be approved by landowner

in landowner's reasonable discretion, or in pasture, hay or native species areas with
comparable grass or forage crop seed or native species mix to be approved by landownerin
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landowner's reasonable discretion. Keystone shall actively monitor revegetation on all
disturbed areas for at least two years.

n) Keystone shall coordinate with landowners regarding his/her desires to properly
protect cattie, shallimplement such protective measures as are reasonably requested by the
landowner and shall adequately compensate the landowner for any loss.

0) Prior to commencing construction, Keystone shall file with the Commission a
confidential list of property owners crossed by the pipeline and update this list if route
changes during construction result in property owner changes,

p) Exceptin areas where fire suppression resources as provided in CMR Plan 2,16 are
in close proximity, to minimize fire risk, Keystone shall, and shall cause its contractor to,
equip each of its vehicles used in pre-construction or construction activities, including off-
road vehicles, with a hand held fire extinguisher, portable compact shovel and
communication device such as a cell phone, in areas with coverage, or a radio capable of
achieving prompt communication with Keystone’s fire suppression resources and
emergency sesvices.,

17.  Keystone shall cover open-bodied dump trucks carrying sand or soil while on paved
roads and cover open-bodied dump trucks carrying gravel or other materials having the potential to
be expelled onto other vehicles or persons while on all public roads.

18.  Keystone shall use its best efforts to not locate fuel storage facilities within 200 feet of
private welis and 400 feet of municipal wells and shall minimize and exercise vigilance in refueling
activities in areas within 200 feet of private wells and 400 feet of municipal wells.

19. If trees are to be removed that have commercial or other value to affected
landowners, Keystone shall compensate the landowner for the fair market value of the trees to be
cleared and/or allow the landowner the right to retain ownership of the felled trees. Except as the
landowner shall otherwise agree in writing, the width of the clear cuts through any windbreaks and
shelterbelts shall be limited to 50 feet or less, and he width of clear cuts through extended lengths of
wooded areas shall be limited to 85 feet or less. The environmental inspection in Condition 14 shall
include forested lands.

20. Keystone shall implement the following sediment control practices:

a) Keystone shall use floating sediment curtains to maintain sediments within the
construction right of way in open water bodies with no or low ftow when the depth of non-
flowing water exceeds the height of straw bales or silt fence installation. In such situations
the floating sediment curtains shall be installed as a substitute for straw bales or silt fence
along the edge or edges of each side of the construction right-of-way thatis under water ata
depth greater than the top of a straw bale or silt fence as portrayed in Keystone's
construction Detail #11 included in the CMR Plan.

b) Keystone shall install sediment barriers in the vicinity of delineated wetlands and
water bodies as outlined in the CMR Pian regardless of the presence of flowing or standing
water at the time of construction.

c) The Applicant should consult with South Dakota Game, Fish and Parks (SDGFP) to
avoid construction near water bodies during fish spawning periods in which in-stream



construction activities should be avoided to limit impacts on specific fisheries, if any, with
commercial or recreational importance. '

21.  Keystone shall develop frac-out plans specific to areas in South Dakota where
horizontal directional drilling will occur. The plan shall be followed in the event of a frac-out. If a frac-
out event occurs, Keystone shall promptly file a report of the incident with the Commission,
Keystone shall also, after execution of the plan, provide a follow-up report to the Commission
regarding the results of the occurrence and any lingering concems.

22.  Keystone shall comply with the following conditions regarding construction across or
near wetlands, water bodies and riparian areas:

a) Unless a wetland is actively cultivated or rotated cropland or unless site specific
conditions require utilization of Keystone's proposed 85 foot width and the landowner has
agreed to such greater width, the width of the construction right-of-way shall be limited to 75
feet in non-cultivated wetlands unless a different width is approved or required by the United
States Army Corps of Engineers.

b) Unless a wetland is actively cultivated or rotated cropland, extra work areas shallbe
located at least 50 feet away from wetland boundaries except where site-specific conditions
render a 50-foot setback infeasible. Extra work areas near water bodies shall be located at
least 50 feet from the water's edge, except where the adjacent upland consists of actively
cultivated or rotated cropland or other disturbed land or where site-specific conditions render
a 50-foot setback infeasible. Clearing of vegetation between extra work space areas and the
water's edge shall be limited to the construction right-of-way.

c) Water body crossing spoil, including upland spoil from crossings of streams up to 30
feet in width, shall be stored in the construction right of way at least 10 feet from the water's
edge or in additional extra work areas and only on a temporary basis.

d) Temporary in-stream spoil storage in streams greater than 30 feet in width shall only
be conducted in conformity with any required federal permit{s) and any applicable federal or
state statutes, rules and standards.

©) Wetland and water body boundaries and buffers shall be marked and maintained
until ground disturbing activities are complete. Keystone shall maintain 15-foot buffers where
practicable, which for stream crossings shall be maintained except during the period of
trenching, pipe laying and backfilling the crossing point. Bufters shall not be required in the
case of non-flowing streams.

f) Best management practices shall be implemented to prevent heavity silt-laden trench
water from reaching any wetland or water body directly or indirectly.

g) Erosion control fabric shall be used on water body banks immediately following final
stream bank restoration unless riprap or other bank stabilization methods are utilized in
accordance with federal or state permits.

h) The use of timber and slash to support equipment crossings of wetiands shall be
avoided.
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i) Subject to Conditions 37 and 38, vegetation restoration and maintenance adjacent to
water bodies shall be conducted in such manner to allow a riparian strip at least 25 feet wide
as measured from the water body’s mean high water mark to permanently re-vegetate with
native plant species across the entire construction right-of way.

23.  Keystone shall comply with the following conditions regarding road protection and
bonding:

a} Keystone shall coordinate road closures with state and local governments and
emergency responders and shall acquire all necessary permits authorizing crossing and
construction use of county and township roads.

b) Keystone shall implement a regular program of road maintenance and repair through
the active construction period to keep paved and gravel roads in an acceptable condition for
residents and the general public.

c) Prior to their use for construction, Keystone shall videotape those portions of all
roads which will be utilized by construction equipment or transport vehicles in order to
document the pre-construction condition of such roads.

d) After construction, Keystone shall repair and restore, or compensate governmental
entities for the repair and restoration of, any deterioration caused by construction traffic,
such that the roads are returned to at least their preconstruction condition. . . :

e) Keystone shall use appropriate preventative measures as needed to prevent damage
to paved roads and to remove excess soil or mud from such roadways.

f) Pursuant to SDCL 49-41B-38, Keystone shall obtain and file for approval by the
Commission prior to construction in such year a bond in the amount of $15.6 million for the
year in which construction is to commence and a second bond in the amount of $15.6 million
for the ensuing year, including any additional period until construction and repair has been
completed, to ensure that any damage beyond nomal wear to public roads, highways,
bridges or other related facilities will be adequately restored or compensated. Such bonds
shall be issued in favor of, and for the benefit of, all such townships, counties, and other
governmental entities whose property is crossed by the Project. Each bond shall remain in
effect until released by the Commission, which release shall not be unreasonably denied
following completion of the construction and repair period. Either at the contact meetings
required by Condition 10 or by mail, Keystone shall give notice of the existence and amount
of these bhonds to all counties, townships and other governmental entities whose property is
crossed by the Project.

24,  Although no residential property is expected to be encountered in connection with the
Project, in the event that such properties are affected and due 1o the nature of residential property,
Keystone shall implement the following protections in addition to those set forth in its CMR Plan in
areas where the Project passes within 500 feet of a residence:

a) To the exient feasible, Keystone shall coordinate construction work schedules with
affected residential landowners prior to the start of construction in the area of the
residences.



b) Keystone shall maintain access 10 all residences at all times, except for periods when
itis infeasible to do so or except as otherwise agreed between Keystone and the occupant.
Such periods shall be restricted to the minimum duration possible and shall be coordinated
with affected residential landowners and occupants, to the extent possible.

c) Keystone shall install temporary safety fencing, when reasonably requested by the
landowner or occupant, to control access and minimize hazards associated with an open
trench and heavy equipment in a residential area.

d) Keystone shall notify affected residents in advance of any scheduled disruption of
utilities and limit the duration of such disruption.

e} Keystone shall repair any damage to property that results from construction activities.

f) Keystone shall separate topsoil from subsoil and restore all areas disturbed by
construction to at least their preconstruction condition.

) Except where practicably infeasible, final grading and topsoil replacement,
installation of permanent erosion control structures and repair of fencing and other
structures shall be completed in residential areas within 10 days after backfilling the trench.
In the event that seasonal or other weather conditions, extenuating circumstances, or
unforeseen developments beyond Keystone's control prevent compliance with this time
frame, temporary erosion controls and appropriate mitigative measures shalt be maintained
until conditions allow completion of cleanup and reclamation.

25. Construction must be suspended when weather conditions are such that construction -
activities will cause irreparable damage, unless adequate protection measures approved by the
Commission are taken. At least two months prior to the start of construction in South Dakota,
Keystone shall file with the Commission an adverse weather land protection plan containing
appropriate adverse weather land protection measures, the conditions in which such measures may
be appropriately used, and conditions in which no construction is appropriate, for approval of or
modification by the Commission prior to the start of construction. The Commission shall make such
plan available to impacted landowners who may provide comment on such plan to the Commission.

26. Reclamation and clean-up along the right-ol-way must be continuous and
coordinated with ongoing construction.

27.  Allpre-existing roads and lanes used during construction must be restored to at least
their pre-construction condition that will accommodate their previous use, and areas used as
temporary roads during construction must be restored to their original condition, except as otherwise
requested or agreed to by the landowner or any governmental authority having jurisdiction over such
roadway.

28.  Keystone shall, prior to any construction, file with the Commission a list identifying
private and new access roads that will be used or required during construction and file a description
of methods used by Keystone to reclaim those access roads.

29.  Prior to construction, Keystone shall have in place a winterization plan and shall
implement the plan if winter conditions prevent reclamation completion until spring. The plan shall be
provided to affected landowners and, upon request, to the Commission.



30.  Numerous Conditions of this Order, including but not limited to 16, 19, 24, 25, 26, 27
and 51 relate to construction and its effects upon affected landowners and their property. The
Applicant may encounter physical conditions along the route during construction which make
compliance with certain of these Conditions infeasible. I, after providing a copy of this order,
including the Conditions, to the landowner, the Applicant and landowner agree in writing to
modifications of one or more requirements specified in these conditions, such as maximum
clearances or right-of-way widths, Keystone may follow the alternative procedures and specifications
agreed to between it and the landowner.

IV. Pipeline Operations, Detection and Emergency Response

31.  Keystone shall construct and operate the pipeline in the manner described in the
application and at the hearing, including in Keystone's exhibits, and in accordance with the
conditions of this permit, the PHMSA Special Permit, if issued, and the conditions of this Order and
the construction permit granted herein.

32. Keystone shall require compliance by its shippers with its crude oil specifications in
order to minimize the potential for internal corrosion.

33. Keystone’s obligation for reclamation and maintenance of the right-of-way shall
continue throughout the life of the pipeline. In its surveillance and maintenance activities, Keystone
shall, and shall cause its contractor to, equip each of its vehicles, including off-road vehicles, with a
hand held fire extinguisher, portable compact shovel and communication. device such as a cell.
phone, in areas with coverage, or a radio capable of achieving prompt communication with
emergency services.

34. In accordance with 49 C.F.R. 195, Keystone shall continue to evaluate and perform
assessment activities regarding high consequence areas. Prior to Keystone commencing operation,
all unusually sensitive areas as defined by 49 CFR 195.6 that may exist, whether currently marked
on DOT’s HCA maps or not, should be identified and added to the Emergency Response Pian and
Integrity Management Plan. In its continuing assessment and evaluation of environmentally sensitive
and high consequence areas, Keystone shall seek out and consider local knowledge, including the
knowledge of the South Dakota Geological Survey, the Department of Game Fish and Parks and
local landowners and governmental officials.

35. The evidence in the record demonstrates that in some reaches of the Project in
southern Tripp County, the High Plains Aquifer is present at or very near ground surface and is
overlain by highly permeable sands permitting the uninhibited infiltration of contaminants. This
aquifer serves as the water source for several domestic farm wells near the pipeline as well as
public water supply system wells located at some distance and upgradient from the pipeline route.
Keystone shall identify the High Plains Aquifer area in southem Tripp County as a hydrologically
sensitive area in its Integrity Management and Emergency Response Plans. Keystone shall similarly
treat any other similarly vuinerable and beneficially useful surficial aquifers of which it becomes
aware during construction and continuing route evaluation.

36. Prior to putting the Keystone Pipeline into operation, Keystone shall prepare, file with
PHMSA and implement an emergency response plan as required under 49 CFR 194 and a manuali
of written procedures for conducting normal operations and maintenance activities and handling
abnormal operations and emergencies as required under 49 CFR 195.402. Keystone shall also
prepare and implement a written integrity management program in the manner and at such time as
required under 49 CFR 195.452. At such time as Keystone files its Emergency Response Plan and
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Integrity Management Plan with PHMSA or any other state or federal agency, it shall also file such
documents with the Commission. The Commission’s confidential filing rules found at ARSD
20:10:01:41 may be invoked by Keystone with respect to such filings to the same extent as with all
other filings at the Commission. If information is filed as “confidential,” any person desiring access to
such materials or the Staff or the Commission may invoke the procedures of ARSD 20:10:01:41
through 20:10:01:43 to determine whether such information is entitled to confidential treatment and
what protective provisions are appropriate for limited release of information found to be entitied to
confidential treatment.

37.  Tofacilitate periodic pipeline leak surveys during operation of the tacilities in wetland
areas, a corridor centered on the pipeline and up to 15 feet wide shall be maintained in an
herbaceous state. Trees within 15 feet of the pipeline greater than 15 feet in height may be
selectively cut and removed from the permanent right-of-way.

38. Totacilitate periodic pipeline leak surveys in riparian areas, a corridor centered on
the pipeline and up to 10 fest wide shall be maintained in an herbaceous state.

V. Environmental

39.  Except to the extent waived by the owner or lessee in writing or to the extent the
noise levels already exceed such standard, the noise levels associated with Keystone's pump
stations and other noise-producing facilities will not exceed the L10=55dbA standard at the nearest
occupied, existing residence, office, hotel/motel or non-industrial business not owned by Keystone.
The point of measurement will be within 100 feet of the residence or business in the direction of the
pump station or facility. Post-construction operational noise assessments will be completed by an
independent third-party noise consultant, approved by the Commission, to show compliance with the
noise ievel at each pump station or other noise-producing facility. The noise assessments will be
performed in accordance with applicable American National Standards Institute standards. The
results of the assessments will be filed with the Commission. In the event that the noise leve!
exceeds the limit set forth in this condition at any pump station or other noise producing facility,
Keystone shall promptly implement noise mitigation measures to bring the facility into compliance
with the limits set forth in this condition and shall report to the Commission concerning the measures
taken and the results of post-mitigation assessments demonstrating that the noise limits have been
met.

40, At the request of any landowner or public water supply system that offers to provide
the necessary access to Keystone over hisfher property or easement(s) to perform the necessary
work, Keystone shall replace at no cost to such landowner or public water supply system, any
polyethylene water piping located within 500 feet of the Project with piping that is resistant to
permeation by BTEX, Keystone shall not be required to replace that portion of any piping that
passes through or under a basement wall or other wall of a home or other structure. At least forty-
five (45) days prior to commencing construction, Keystone shall publish a notice in each newspaper
of general circulation in each county through which the Project will be constructed advising
landowners and public water supply systems of this condition.

41. Keystone shall follow all protection and mitigation efforts as identified by the US
Fish and Wiidlife Service (“USFWS") and SDGFP. Keystone shall identify all greater prairie chicken
and greater sage and sharp-tailed grouse leks within the buffer distances from the construction right
of way set forth for the species in the FEIS and Biological Assessment (BA) prepared by DOS and
USFWS. In accordance with commitments in the FEIS and BA, Keystone shall avoid or restrict



construction activities as specified by USFWS within such buffer zones between March 1 and June
15 and for other species as specified by USFWS and SDGFP.

42.  Keystone shall keep a record of drain tite system information throughout ptanning and
construction, including pre-construction location of drain tiles. Location information shall be collected
using a sub-meter accuracy global positioning system where available or, where not available by
accurately documenting the pipeline station numbers of each exposed drain tile. Keystone shall
maintain the drain tile location information and tile specifications and incorporate it into its
Emergency Response and Integrity Management Plans where drains might be expected to serve as
contaminant conduits in the event of a release. If drain tile relocation is necessary, the applicant
shall work directly with landowner to determine proper location. The location of permanent drain tiles
shall be noted on as-built maps. Qualified drain tile contractors shall be employed to repair drain
tiles.

VI. Cultural and Paleontological Resources

43. In accordance with Application, Section 6.4, Keystone shall follow the
“‘Unanticipated Discoveries Plan,” as reviewed by the State Historical Preservation Office ("SHPQ")
and approved by the DOS and provide it to the Commission upon request. Ex TC-1.6.4, pp. 94-96;
Ex S-3. if during construction, Keystone or its agents discover what may be an archaeclogical
resource, cultural resource, historical resource or gravesite, Keystone or its contractors or agents
shall immediately cease work at that portion of the site and notify the DOS, the affected
landowner(s) and the SHPO. If the DOS and SHPO determine that a significant resource is present,
Keystone shall develop a plan thatis approved by the DOS and commenting/signatory parties to the
Programmatic Agreement to salvage avoid or protect the archaecliogical resource. If such a plan wil
require a materially different route than that approved by the Commission, Keystone shall obtain
Commission and landowner approval for the new route before proceeding with any further
construction. Keystone shali be responsible for any costs that the landowner is legally obligated to
incur as a consequence of the disturbance of a protected cultural resource as a result of Keystone’s
construction or maintenance activities.

44,  Keystone shall implement and comply with the following procedures regarding
paleontological resources:

a) Prior to commencing construction, Keystone shall conduct a literature review and
records search, and consult with the BLM and Museum of Geology at the S.D. School of
Mines and Technology (“SDSMT"} to identify known fossil sites along the pipeline route and
identify locations of surface exposures of paleontologically sensitive rock formations using
the BLM's Potential Fossil Yield Classification system. Any area where trenching will occur
into the Hell Creek Formation shall be considered a high probability area.

b} Keystone shall at its expense conduct a pre-construction field survey of each area
identified by such review and consultation as a known site or high probability area within the
construction ROW. Following BLM guidelines as modified by the provisions of Condition 44,
including the use of BLM permitted paleontologists, areas with exposures of high sensitivity
(PFYC Class 4) and very high sensitivity (PFYC Class 5) rock formations shall be subjectto
a 100% pedestrial field survey, while areas with exposures of moderately sensitive rock
formations (PFYC Class 3) shall be spot-checked for occurrences of scientifically or
economically significant surface fossils and evidence of subsurface fossils. Scientifically or
economically significant surface fossils shall be avoided by the Project or mitigated by
collecting them if avoidance is not feasible. Following BLM guidelines for the assessment



and mitigation of paleontological resources, scientifically significant paleontoiogicat
resources are defined as rare vertebrate fossils that are identifiable to taxon and element,
and common vertebrate fossils that are identifiable to taxon and element and that have
scientific research value; and scientifically noteworthy occurrences of invertebrate, plant and
trace fossils. Fossil localities are defined as the geographic and stratigraphic locations at
which fossils are found.

c) Following the completion of field surveys, Keystone shall prepare and file with the
Commission a paleontological resource mitigation plan. The mitigation plan shall specify
monitoring locations, and include BLM permitted monitors and proper empioyee and
contractor training to identify any paleontological resources discovered during construction
and the procedures to be followed following such discovery. Paleontological monitoring will
take place in areas within the construction ROW that are underiain by rock formations with
high sensitivity (PFYC Class 4) and very high sensitivity (PFYC Class 5), and in areas
underlain by rock formations with moderate sensitivity (PFYC Class 3) where significant
fossils were identified during field surveys.

d) If during construction, Keystone or its agents discover what may be a paleontological
resource of economic significance, or of scientific significance, as defined in subparagraph
(b) above, Keystone or its contractors or agents shall immediately cease wortk at that portion
of the site and, if on private land, notify the affected landowner(s). Upon such a discovery,
Keystone's paleontological monitor will evaluate whether the discovery is of economic
significance, or of scientific significance as defined in subparagraph (b) above. If an .
economically or scientifically significant paleontological resource is discovered on state land,
Keystone will notify SDSMT and if_on federal land, Keystone will notify the BLM or other
federal agency. In no case shall Keystone return any excavated fossils to the trench. If a
gualified and BLM-permitted_paleontologist, in consultation with the landowner, BLM, or
SDSMT determines that an economically or scientifically significant paleontological resource
is present, Keystone shall develop a plan that is reasonably acceptable to the landowner(s),
BLM, or SDSMT, as applicable, 1o accommodate the salvage or avoidance of the
paleontological resource to protect or mitigate damage to the resource. The responsibility for
conducting such measures and paying the costs associated with such measures, whether
on private, state or federal land, shall be borne by Keystone fo the same extent that such
responsibility and costs would be required to bome by Keystone en BLM managed lands
pursuant to BLM regulations and guidelines, including the BLM Guidelines for Assessment
and Mitigation of Potential Impacts to Paleontological Resources, except to the extent
factually inappropriate to the situation in the case of private land {e.g. museum curation
costs would not be paid by Keystone in situations where possession of the recovered
fossil(s) was turned over to the landowner as opposed to curation for the public). If such a
plan will require a materially different route than that approved by the Commission, Keystone
shall obtain Commission approval for the new route before proceeding with any further
construction. Keystone shall, upon discovery and salvage of paleontological resources either
during pre-construction surveys or construction and monitoring on private land, return any
fossils in its possession to the landowner of record of the land on which the fossil is found. If
on state land, the fossils and all associated data and documentation will be transferred to the
SDSM; if on federal land, 1o the BLM.

o) To the extent that Keystone or its contractors or agents have control over access to
such information, Keystone shall, and shall require its contractors and agents to, treat the
locations of sensitive and valuable resources as confidential and limit public access to this
information.
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VIi. Enforcement and Liability for Damage

45.  Keystone shall repair or replace all property removed or damaged during all phases
of construction and operation of the proposed transmission facility, including but not iimited to, ali
fences, gates and utility, water supply, irrigation or drainage systems. Keystone shall compensate
the owners for damages or losses that cannot be fully remedied by repair or replacement, such as
lost productivity and crop and livestock losses or loss of value to a paleontological resource
damaged by construction or other activities.

46. In the event that a person's well is contaminated as a result of construction or
pipeline operation, Keystone shall pay all costs associated with finding and providing a permanent
water supply that is at least of similar quality and quantity; and any other related damages, including
but not limited to any consequences, medical or otherwise, related to water contamination.

47.  Any damage that occurs as a result of soil disturbance on a persons' property shall
be paid for by Keystone.

48.  Noperson will be held responsible for a pipeline leak that occurs as a result of his/her
normal farming practices over the top of or near the pipeline.

49, Keystone shall pay commercially reascnable costs and indemnify and hold the
landowner harmless for any loss, damage, claim or action resulting from. Keystone's use of the
easement, including any resulting from any release of regulated substances or from abandonment
of the facility, except to the extent such loss, damage claim or action results from the gross
negligence or willful misconduct of the landowner or its agents.

50. The Commission’s complaint process as set forth in ARSD 20:10:01 shall be
available to landowners, other persons sustaining or threatened with damage or the consequences
of Keystone's failure to abide by the conditions of this permit or otherwise having standing to obtain
enforcement of the conditions of this Order and Permit.
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Exhibit B

RULINGS ON PROPOSED FINDINGS OF FACT

Rulings on Applicants’ Proposed Findings of Fact
As Applicant is the prevailing party, most of Applicant's Proposed Findings of Fact have

been accepted in their general substance and incorporated in the Findings of Fact, with additions
and modifications to reflect the Commission's understanding of the record.
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE PETITION OF .) FINAL DECISION AND ORDER

)
TRANSCANADA KEYSTONE PIPELINE, LP ) FINDING CERTIFICATION
FOR ORDER ACCEPTING CERTIFICATION ) VALID AND ACCEPTING
OF PERMIT ISSUED IN DOCKET HP09-001 )  CERTIFICATION; NOTICE OF
TO CONSTRUCT THE KEYSTONE XL ; ENTRY

)

PIPELINE
HP14-001

PROCEDURAL HISTORY

On September 15, 2014, TransCanada Keystone Pipeline, LP (Keystone, TransCanada,
or Applicant) filed with the Commission a Certification signed by Corey Goulet on September 12,
2014, in Calgary, Alberta, Canada, and a Pelition for Order- Accepting Certification under SDCL
§ 49-41B-27 (Petition). Attached to the Petition were Appendix A, Project Overview Map,
Appendix B, Quarterly Report for the Quarter Ending 6/30/14, and Appendix C, Tracking Table
of Changes, including Attachment A, Redlined Construction, Mitigation, and Reclamation Plan,
and Attachment B, Preliminary Site-Specific Crossing Plans The Commission opened Docket
HP14-001 for consideration of the Certification and Petition." The purpose of these filings was to
provide the Commission with Keystone's certified statement that such facility continues to meet
the conditions upon which the permit was issued and to otherwise verify that Keystone
continues to meet the 50 conditions imposed in the Amended Final Decision and Order; Notice
of Entry issued by the Commission on June 29, 2010, in Docket HP09-001 (Amended Final
Decision) granting a permit to Keystone to construct the Keystone XL Pipeline (Project).? Since
more than four years have elapsed since the Commissicn’s issuance of the Amended Decision
granting the permit to construct, Keystone now seeks an order from the Commission accepting
Keystone’s certification pursuant to SDCL 49-41B-27.

On September 18, 2014, the Commission electronically transmitted notice of the
certification filing and the intervention deadline of October 15, 2014, to interested individuals
and entities on the Commission's PUC Weekly Filings electronic listserv, and on October 1,
2014, the Commission issued an Order Assessing Filing Fese. Forty-three individuals and
entities sought tc intervene as parties by submitting applications between September 30 and
October 17, 2014. On November 4, 2014, the Commission entered an Order Granting
Intervention and Party Status to the following forty-two persons: John Harter, Rosebud Sioux
Tribe-Tribal Utility Commission, Elizabeth Lone Eagle, Paul F. Seamans, Viola Waln, Cindy
Myers, RN, Beld Nebraska, Diana L. Steskal, Cheryl Frisch, Terry Frisch, Standing Rock Sioux
Indian Tribe, Byron T, Steskal, Arthur R. Tanderup, Lewis GrassRope, Carolyn P.  Smith, Robert
G, Allpress, Jeff Jensen, Amy Schaffer, Louis T. Genung, Nancy Hilding, Gary F. Dorr, Bruce
Boettcher, Rosebud Sioux Tribe, Wrexie Lainson Bardaglio, South Dakota Wildiife Federation,
Cheyenne River Sioux Tribe, Jerry D. Jones, Cody Jones, Debbie J. Trapp, Gena M. Parkhurst,

! The Commission's Orders in the case and all other filings and documents In the record are

available on the Commission's weh page for Docket HP14-001 at:
hittp:/ipuc.sd.gov/Dockets/HydrocarbonPipeline/2014/hp14-001.aspx

2 The Commission's Orders in the case and all other filings and documents in the record are

available on the Commission's web page for Docket HP09-001 at:
htip:/#puc.sd.goviDockets/HydracarhonPipeling/2008/hp08-001 ,aspx




Sierra Club, Joyce Braun, 350.org., Yankton Sicux Tribe, Dakota Rural Action (DRA}, Chastity'

Jewett, Indigenous Environmental MNetwork, Dallas Goldtooth, RoxAnn Boeticher, Bonny
Kilmurry, Ronald Fees, and intertribal Council on Utility Policy (collectively, Intervenors). On
March 4, 2015, the Commissicn issued an Order Granting Request to Withdraw Party Status
. allowing the South Dakota Wildlife Federation and the Sierra Club to withdraw as parties, and
on April 21, 2015, the Commission issued an Order Granting Request to Withdraw Party
Status allowing Jeff Jensen to withdraw as a party. :

On October 30, 2014, Keystone filed Keystone's Motien to Define the Scope of
Discovery under SDCL §49-41B-27 (Motion to Define Scope). On November 4, 2014, the
Commission issued a Prehearing Scheduling Conference Order setting a telephonic scheduling
conference to be conducted by General Counsel John Smith on November 13, 2014. On
November 5, 2014, the Commission issued an Order for and Notice of Motion Hearing setting
the Motion to Define Scope for hearing on November 25, 2014. The prehearing scheduling
conference was held as scheduled on November 13, 2014. On November 14, 2014, a number of
motions for extension of time to respond to the Motion to Define Scope were filed by
intervenors. Keystone did not object to the extension. On November 14, 2014, the Commission
issued an Order Changing Motion Hearing Date and Order for and Notice of Scheduling
Hearing setting the Motion to Define Scope and to establish a procedural schedule for hearing
on December 9, 2014. Responses to the Motion to Define Scope and setting forth procedural
schedule recommandations were filed by the Commission’s staff (Staff) and many of the
Intervenors. After hearing from the parties regarding the Motion to Define Scope and the
procedural schedule, on December 17, 2014, the Commission issued an Order Granting Motion
to Define Issues and Setting Procedural Schedule. In this order, the Commission decided that
the scope of discovery would be Iimited to any matter relevant to: (1) whether the Project
continues to meet the 50 conditions in Exhibit A to the Amended Final Decision; and {(2) the
changes in the Findings of Fact identified in the Tracking Table of Changes attached to
Keystone's Certification Petition as Appendix C. The Commission also established the following
deadlines: January 8, 2015, for serving initial discovery; February 6, 2015, for responding to
initial discovery; February 20, 2015, for a second round of discovery; March 10, 2015, for
responding to the second round of discovery; April 2, 2015, for submitting pre-filed direct
testimony; April 23, 2015, for submitting pre-filed rebuttal testimony; and May 5-8, 2015, for an

evidentiary hearing.

On Dacember 2, 2014, Yankion Sioux Tribe (Yankton) filed Yankton Sioux Tribe’'s Motion
ta Dismiss, and on December 29, 2014, Rosebud Sioux Tribe (Rosebud) filed Rosebud Sioux
Tribe's Motion to Dismiss and Request for Oral Argument. The motions contended that the
Certification Petition on its face established that the Project was a different project than the one

permitted in the Amended Final Decision in Docket HP0S-001 and that Keystone could therefore

not prove that it could continue to meet the conditions on which the permit was issued. A
number of Intervenors filed motions to join in Yankton Sioux Tribe’'s Motion to Dismiss. On
December 29, 2014, Keystone filed Applicant's Opposition to Yankton Sioux Tribe's Mation to
Dismiss, and Staff filed Commission Staff's Response to Yankton Sioux Tribe's Motion to
Dismiss. On January 2, 2015, Yankton Sioux Tribe filed Yankton Sicux Tribe's Reply in Support
of Its Motion to Dismiss. After hearing from the parties at the hearing on the motions to join and
dismiss on January 6, 2015, on January 8, 2015, the Commission issued an Order Granting
Motions to Join and Denying Motions to Dismiss which granted the Intervenors’ motions to join
and to consider Rosebud's motion to dismiss together with Yankton's but denied the motions to

dismiss.



On March 17, 2015, Staff filed a Moticn to Amend Procedural Scheduie to add to the
procedural schedule a deadline by which parties must file a witness list and an exhibit list. On
April 2, 2015, the Commission issued an Order Amending Procedural Schedule (Witness and
Exhibit Lists) requiting that witness lists and exhibit lists must be filed and served by all parties
no later than 5:00 p.m. CDT, on April 21, 2015. On March 25, 2015, Rosebud Sioux Tribe filed a
Motion to Amend Order Setting Procedural Schedule requesting that the Commission amend
the procedural schedule in the Order Setting Procedural Schedule to delay the date set for pre-
filed testimony. The Commission heard Rosebud’s motion to amend on March 31, 2018, and on
April 3 issued an Order Granting in Part Motion to Amend Procedural Schedule extending the
date for the filing of pre-filed rebuttal testimony to April 27, 2015, and allowing testimony
regarding new information acquired as a result of any motion to compel granted by the

~ Commission to be included in rebuttal testimony. On April 8, 2014, Rosebud Sioux Tribe filed

Rosebud Sioux Tribe's Motion for Reconsideration, After hearing the Motion to Reconsider on
April 8, 2015, on April 10 the Commission issued an Order Granting Motion to Reconsider and
Amending In Part Procedural Schedule which granted reconsideration with respect to expert
testimony, extended the deadline for Rosebud's pre-filed testimony for its expert witnesses to
April 24, 2015, except to the extent it qualifies for later filing on April 27, 2015, pursuant to the
Amended Scheduling Order, and extended the deadline for Keystone to file its rebuttal
testimony with respect to the pre-filed testimony of Rosebud's expert witnesses to May 5, 2015.
On March 27, 2015, Standing Rock Sioux Tribe (Standing Rock) filed a Motion to Amend Order
Setting Procedural requesting that the Commission amend the procedural schedule to delay the
dates set for close of discovery, pre-filed testimony, rebuttal testimony, filing of exhibits, and the
evidentiary hearing, The Commission heard Standing Rock’s motion to amend on March 31,
2015, and on April 2 issued an Order Denying Motion to Amend Order Setting Procedural
Schedule as requested by Standing Rock.

The Commission decided a number of discovery-related motions. Dakota Rural Action,
Standing Rock Sioux Tribe, Yankton Sioux Tribe, Gary Dorr, and Rosebud Sioux Tribe filed
motions to compel discovery against Keystone and Staff. The Commission entered orders dated
April 17, 2015, granting in part and denying in part the motions filed by Dakota Rural Action,
Standing Rock Sioux Tribe, and Yankton Sioux Tribe, and compelling Keystone to answer
certain discovery requests by April 17, 2015. The Commission denied the motions filed by Gary
Dorr and Rosebud Sioux Tribe by orders dated April 22, 2015, and April 23, 2015.

On March 23, 2015, Keystone filed a Motion to Preclude Certain Intervenors (John
Harter, BOLD Nebraska, Carolyn Smith, Gary Dorr, and Yankton Sioux Tribe) from Offering
Evidence or Witnesses at Hearing (Motion to Preciude). On March 25, 2015, Keystone filed an
Amended Motion te Preclude Certain Intervenors from Offering Evidence or Witnesses at
Hearing and to Compel Discovery requesting: (1) that certain Intervenors be precluded from
offering any evidence or witnesses at the hearing based on their complete failure to respond to
Keystone's discovery requests (Rosebud Sioux Tribe-Tribal Utility Commission, Viola Wain,
Cheryl & Terry Frisch, Louis Grass Rope, Robert Allpress, Jeff Jensen, Louis Genung, Jerry
Jones, Debbie Tripp, Gina Parkhurst, Joye Braun, 350.org, Chastity Jewett, Dalias Goldtooth,
and Ronald Fees);, and (2) that certain Intervenors (John Harter, BOLD Nebraska, Carolyn
Smith, Gary Dorr, and Yankton Sioux Tribe) be prohibited from offering evidence or witnesses at
the hearing because of their failure to respond fully to Keystone’s discovery requests. On April
17, 2015, the Commission issued an Order Granting In Part Keystone's Motion for Discovery
Sanctions precluding the seventeen intervenors who did not respond at all to Keystone's
requests for discovery from presenting evidence or withesses at the evidentiary hearing,
precluding John Harter, BOLD Nebraska, and Carclyn Smith from presenting evidence or
witnesses at the evidentiary hearing for not sufficiently responding to Keystone’s discovery



requests, but not precluding Yankton Sioux Tribe and Gary Dorr from presenting evidsnce or
withesses at the evidentiary hearing.

On April 2, 2015, Dakota Rural Action filed a Statement and Chbjections on behalf of
Dakota Rural Action with respect to Submission of Written Testimony arguing that the
Commission’s pre-filed testimony rule, ARSD 20:10:01:08, violates SDCL 15-6-43(a} and 48-1-
11. Several Intervenors filed statements in support of DRA's Statement and Objections. In
Staff's Brief in Response to Motion to Preclude Witnesses from Offering Testimony Who Did Not
File Pre-Filed Testimony filed on April 10, 2015, Staff pointed out that pre-filed testimony does
not become evidence in the case unless and until it is received in evidence as an exhibit upon
proper foundation by a live witness or stipulation and that ARSD 20:10:01:06 is not therefore
violative of SDCL 15-8-43(a). In complex contested case proceedings, it is normal practice for
the Commission to require pre-filed testimony as part of the discovery and hearing preparation
process, and no court has ever ruled that such requirement is unlawful.

_ On April 8, 2015, Keystone filed Keystone’s Motion fo Preclude Wiinesses from -
Testifying at Hearing Who Did Not File Prefile Testimony asking that the Commission preclude

testimony from any witness who did not pre-file testimony as required by the Commission’s

procedural order. Responses to this motion were filed by Staff and numerous [ntervenors. On

April 23, 2015, the Commission issued an Order Granting Motion to Preciude Witnesses from

Testifying at Hearing Who Did Not File Prefiled Testimony, precluding persons for whom pre-

filed testimony was not filed from testifying at the hearing, subject to the condition that pre-filed

rebuttal testimony would be allowed to be filed by all parties until the April 27, 2015, deadline,

including testimony and exhibits addressing information obtained as a result of any order to

compel discovery granted by the Commission.

On April 7, 2015, the Commission received Dakota Rural Action’s, Rosebud Sioux
Tribe's, Cheyenne River Sicux Tribe’s and indigenous Environmental Network’s Joint Motion for
Appointment of Special Master to oversee the discovery process in this docket (Special Master
Motion). Responses in opposition to the Special Master Motion were filed by Staff and Keystone
on April 8 and April 9, 2015, respectively. On April 22, 2015, the Commission issued an Order
Denying Motion for Special Master, finding that the Commission has sufficient resources and is
competent to hear and act on the discovery issues presented in this proceeding.

On April 7, 2015, the Commission received Dakota Rural Action’s, Rosebud Sioux
Tribe's, Standing Rock Sioux Tribe’s, Cheyenne River Sioux Tribe's and Indigenous
Environmental Network's Jaint Motion for Stay of Proceedings (Motion for Stay) requesting a
stay pending the Presidential Permit decision and the conclusion of the investigation initiated by
the Canadian National Energy Board regarding allegations of pipeline safety violations.
Keystone and Staff filed responses in opposition to the Motion for Stay on April 9 and 10, 2015,
respectively. On April 22, 2015, the Commission issued an Order Denying Motion for Stay.

At a motion hearing on April 14, 2015, the Commissicn considered a number of
discovery related motions filed by Keystone and a number of Intervenors. In response to
objections raised by Keystone based cn the confidential nature of many documents requested
by intervenor parties, on April 17, 2015, the Commission issued a Protective Order imposing
protective provisions on parties' discovery of materials deemed confidential, subject to the
provisions of ARSD 20:10:01:40 through 20:10:01:44. On April 24, 2015, Dakota Rural Action,
Rosebud Sioux Tribe, Standing Rock Sioux Tribe, Cheyenne River Sioux Tribe (Cheyenne
River), Yankton Sioux Tribe, Indigencus Environmental Network, and BOLD Nebraska filed a
Joint Motion to Vacate or, in the Alternative, to Clarify or Amend Protective Order. On April 27,



2015, Keystone filed Applicant’s Opposition to Joint Motion to Vacate or Amend the Protective
Order arguing that Keystone had in fact allowed Intervenors to provide access to confidential
materials to co-counsel and experts. On April 28, 2015, Staff filed Staff's Brief in Response to
Joint Motion to Vacate or, in the Alternative, to Clarify or Amend Protective Order. In response
to Intervenors’ motion, on May 13, 2015, the Commission issued an Amended Protective Order
authorizing disclosure of confidential information to co-counsel, professional staff, and experts,
in addition to aftorneys of record, provided that notice of such disclosure is provided by the
disclosing party and the persons receiving the information sign the non-disclosure agreement.

On April 24, 2015, Dakota Rural Action, Rosebud Sioux Tribe, Yankton Sioux Tribe,
BOLD Nebraska, Cheyenne River Sioux Tribe, and Standing Rock Sioux Tribe filed a Joint
Motion for Continuance and Relief from Scheduling Order requesting a later date for the
evidentiary hearing to allow additional fime for consideration of discovery documents and
preparation for hearing. Indigenous Environmental Network joined the motion on April 27, 2015,
On April 24, 2015, the Commission received Keystone's Opposition to Joint Motion for
Continuance. On April 27, 2015, the Commission issued an Order Granting Joint Motion for
Continuance and Relief from Scheduling Order in which the Commission granted the Joint
Motion for Continuance and instructed Staff to propose a revised schedule at the next regularly
scheduled Commission meeting. On May 5, 2015, the Commission issued an Order Amending
Procedural Schedule establishing the following deadlines and dates: (1) substantive motions
filed by May 26, 2015; (2) responses to substantive motions filed by June 2, 2015; (3) hearing
on substantive motions on June 11, 2015; (4) rebuttal testimony filed by June 26, 2015; (5}
withess and exhibit lists filed by July 7, 2015; (8) motions fn limine filed by July 10, 2015; (7)
responses to motions in fimine filed by July 17, 2015; (8) motion hearing on motions in /imine on
July 21, 2015; and (5) an evidentiary hearing from July 27-31, and continuing August 3-4, 2015,

On April 27, 2015, the Commission received Standing Rock, Cheyenne River, Rosebud
Sioux, and Yankton Sioux Tribes, Dakota Rural Action, Indigenous Environmental Network,
Intertribal COUP and BOLD Nebraska Motion to Exclude Evidence and Testimony by
Transcanada seeking to preclude Keystone from offering testimony or witnesses at the hearing
based on its alleged failure to comply with discovery. On May 1, 2015, Intervenor Gary Dorr filed
Gary Dorr’s Motion to Join Joint Motion by Standing Rock, Cheyenne River, Rosebud, and
Yankton Sioux Tribes, Dakota Rural Action, Indigenous Environmental Network, Intertribal
COUP, and BOLD Nebraska to Exclude Evidence and Testimony by Transcanada. On April 27,
2015, Keystone filed Keystone’s Opposition to Joint Motion to Exciude Evidence and Testimony.
On May 18, 2015, Staff filed Staff's Brief in Response to Joint Motion to Exclude Evidence and
Testimony. On May 19, 2015, Keystone filed Keystone's Supplemental Opposition to Joint
Motion to Exclude Testimony and Evidence. Finding that TransCanada had produced a very
large volume of documents in response to intervenor discovery requests and the Commission’s
Orders to Compel and that movants had not demonstrated that TransCanada had acted in bad
faith or with willfulness or fault, on May 28, 2015, the Commission issued an Order Granting
Motion to Join and Denying Joint Motion fo Exclude Evidence and Testimony by Transcanada,
granting Gary Dorr's mation to join and denying the joint motion to exclude,

On April 27, 2015, Intertribal Council on Utility Policy (COUP) filed a Notice of Request
for a Time Certain for an Expert Rebuttal Witness for the Intertribal Council on Utility Policy
asking for a time certain for testimony of three of its experts, namely Dr, James Hansen, Dr.
George Seielstad, and Dr. Robert Oglesby. On April 27, 2015, Keystone filed Keystone's
Objection to Coup’s Request for a Time Certain and Motion to Preclude Witnesses. Keystone
opposed Intertribal COUP’s motion on the grounds that Intertribal COUP had not submitted pre-
filed testimony for these experts and their proposed testimony was not rebuttal testimony. On



May 18, 2015, Intertribal COUP filed intertribal COUP's Response to Keystong’s Objection to
COUP's Request for a Time Certain and Motien to Preclude Witnesses, On May 18, 2015, Staff
filed Staff's Brief in Response to Keystone's Objection to COUP's Request for a Time Certain and
Motion to Preciude Witness. In its brief, Staff argued that denial of a time certain and preclusion
were appropriate, but for the reasons that the hearing dates have changed so the time certain is
no longer at issue and that the testimony of Intertribal COUP’s three witnesses is not relevant to
the issues before the Commission in this proceeding. On May 18, 2015, Intertribal COUP filed
Intertribal COUP's Amended Response to Keystone’s Objection to COUP’s Request for a Time
Certain and Motion o Preciude Withesses. On May 28, 2015, the Commission issued an Order
Granting TransCanada's Motion to Preclude Witnesses on the grounds that the testimony of
COUP's proposed witnesses was beyond the scope of the certification proceeding and took no
action on COUP's Request for a Time Certain for an Expert Witness, finding that such issue was
moot given the Commission's April 27, 2015 Order Granting Joint Maotion for Contlnuance and

Relief from Scheduling Order.

On May 28, 2015, the Commission received Yankton Sioux Ttibe's and Indigenous
Environmental Network's Motion to Preclude Improper Relief or, in the Alternative, to Amend
Findings of Fact seeking to have certain findings of fact contained in the Amended Final
Decision amended. Alternatively, the motion asked that the Commission amend Findings of Fact
numbers 113 and 114. On May 26, 2015, Staff filed Staff's Brief in Response to Motion to
Preclude Improper Relief or, in the Alternative, to Amend Findings of Fact. On June 2, 2015,
DRA filed Dakota Rural Action’s Joinder of Yankton Sioux Tribe’s Motion to Preclude improper
Relief. On June 2, 2015, Keystone filed Keystone's Opposition to Joint Motion to Preciude
Improper Relief. On June 6, 2015, the Commission received Yankton Siocux Tribe's And
Indigenous Environmental Network's Reply in Support of Motion to Preclude Improper Relief or,
in the Alternative, 1o Amend Findings of Fact. Finding that TransCanada did not seek to amend
the Findings of Fact in the Amended Final Decision and that there exists no legal authority for
the Commission to amend the Amended Final Decision at this time, on June 15, 2015, the
Commission issued an Order Denying Yankton Sioux Tribe's and Indigencus Environmental
Network's Motion to Preclude Improper Relief or, in the Alternative, to Amend Findings Of Fact.

On May 26, 2015, Keystone filed Keystone's Motion to Exclude Testimony of Richard
Kuprewicz requesting that the Commission exclude all of Kuprewicz's testimony except for his
opinion on pages 2-3 of Exhibit @ that the Project will not pose a substantial risk o the Rosebud
Sioux Tribe’s water supply. On June 2, 2015, Staff filed a Corrected Staff's Brief in Response to
Applicant’'s Motion to Exclude Testimony of Richard Kuprewicz. On June 2, 2015, the
Commissicn received Rosebud Sioux Tribe's Response to Keystone's Motion fo Exclude
Testimony of Richard Kuprewicz. On June 2, 2015, DRA filed Dakota Rural Action’s Joinder of
Rosebud Sioux Tribe's Response to TransCanada's Motion to Exclude Testimony of Richard
Kuprewicz, and Cheyenne River Sioux Tribe filed Cheyenne River Sioux Tribe's Response to
Keystone's Motion to Exclude the Testimeny of Richard Kuprewicz. On June 10, 2015, the
Commission received Rosebud Sicux Tribe's Supplemental Response to Motion to Exclude
Testimony of Richard Kuprewicz. On June 8, 2015, Keystone filed Applicant's Reply in Support
of Motion to Limit Testimony of Richard Kuprewicz. On June 15, 2015 the Commission issued
an Order Granting in Part and Denying in Part Keystone's Motion to Exclude Testimony of
Richard Kuprewicz, in which the Commission ordered the exclusion of that portion of the
testimony dealing with re-routing the Project as beyond the Commission’s jurisdiction pursuant
to SDCL 49-41B-36 and denying the motion with respect to the rest of Mr. Kuprewicz's

testimony.



On May 26, 2015, Keystone filed a Motion to Preclude Testimony Regarding Mni Wiconi
Pipeline Easements, on the grounds that Keystone has already entered intc easement
agreements for such crossings from the U.S. Bureau of Reclamation and the affected
landowners. On June 2, 2015, Intervenor Gary Dorr filed Gary Dorr's Response to Motion by
TransCanada to Preclude Testimony Regarding Mni Wiconi Pipeline Easements. On June 8,
2015, Keystone filed a Reply Brief in Support of Transcanada’s Motion to Preclude Testimony
Regarding Mni Wiconi Pipeline Easements and up-dated supporting documentation. On June
15, 2015, the Commission issued an Order Granting Motion to Preclude Testimony Regarding
Mni Wiconi Pipeline Easements, finding that tribal consent to the proposed Keystone XL
Pipeline's crossing of the Mni Wiconi pipeline(s) is not relevant to this proceeding, because the
Commission does not have jurisdiction over property rights.

On May 26, 2015, Keystone filed Applicant's Motion to Preclude Consideration of
Aboriginal Title or Usufructuary Rights as beyond the Commission’s jurisdiction and the scope
of this proceeding. On June 2, 2015, the Commission received Standing Rock Sioux Tribe
Opposition to Motion to Preclude Consideration of Aboriginal Title or Usufructuary Rights,
Yankton Sioux Tribe's Response to Applicant's Motion to Preclude Consideration of Aboriginal
Title or Usufructuary Rights, and Cheyenne River Sioux Tribe's Response to Keystone’s Motion
to Preclude Considertion of Aboriginal Title or Usufructuary Rights. On June 8, 2015, Keystone
filed Applicant's Reply Brief - Motion to Preclude Consideration of Aboriginal Titie or
Usufructuary Rights. Finding that the Commission does not have jurisdiction over aboriginal title
or usufructuary rights, on June 15, 2015, the Commission issued an Order Granting Motion to
Preclude Consideration of Aboriginal Title or Usufructuary Rights.

On or before July 7, 2015, exhibit and/or witness lists were filed by Keystone, Staff, and
Intervenors Cindy Myers, Cheyenne River Sioux Tribe, Dakota Rural Action, Standing Rock
Sioux Tribe, Yankton Siocux Tribe, Chastity Jewet!, and Rosebud Sioux Tribe.

On July 9, 2015, Staff filed a Motion for Judicial Notice requesting that the Commission
take judicial notice of: the evidentiary record in Docket No. HP09-001; the Department of State’s
Final Environmental Impact Statement involving the Project; the Final Supplemental
Environmental Impact Statement; and SDCL Chapter 49-41B in its entirety. On July 22, 2015,
the Commission issued an Order Granting Judicial Notice of these documents. _

On July 10, 2015, the Rosebud Sioux Tribe filed Rosebud Sioux Tribe's Motion in Limine
asking that certain rebuttal testimony filed by Keystone in response to Rosebud's expert
- witnesses Richard Kuprewicz, lan Goodman, and Brigid Rowan be excluded because it had
elected not to call these persons as witnesses. At the hearing on the motion on July 21, 2015,
Keystone and Rosebud agreed that the issue was moot because Kuprewicz, Goodman, and
Rowan would not be called as witnesses at the hearing. On July 22, 2015, the Commission
accordingly issued an Order Denying Rosebud Sioux Tribe's Motion to Exclude Testimony.

On July 10, 2015, Staff filed a Motion for Time Certain for Witness Testimony requesting
that August 3, 2015, or such time as necessary on such date be set aside for the testimony of at
least one of Staff's withesses, Dan Flo, and withesses for Standing Rock Sioux Tribe who will
be traveling some distance from out of town. On July 22, 2015, the Commission issued an
Order Granting Motion for Time Certain for Witness Testimony. On July 16, Diana Steskal filed
a request for time certain for her testimony on either July 28 or 30, 2015. On July 22, 2015, the
Commission issued an Order Granting Motion for Time Certain for Witness Testimony as

requested by Ms. Steskal.



On July 10, 2015, Keystone filed the following motions in fimine: (1) to strike the
propesad testimony of Linda Black Elk, consisting of an article on Native American plants; (2) to
sirike Paula Antoine’s rebuttal testimony; (3) to exciude the testimony of Kevin E. Cahill, Ph.D.;
{4) to restrict the testimony of Leonard Crow Dog; (5) to preclude the testimony of Dr. Hansen
and Dr. Cglesby: (6) to restrict the testimany of Faith Spotted Eagle and an unnamed member
of the Yankton Sioux Tribe Business and Claims Committee; (7) to preclude the testimony of
Chris Sauncosi: (8) to preclude the rebuttal testimony of Jennifer Galinde and Waste Win Young;
and (9) to preciude the rebuttal testimony of lan Goodman and Brigid Rowan. Staff and
Intervenors filed responses With respect to these mctions, the Commission by separate orders
dated July 22, 2015, granted the motions concerning Linda Black Elk, Kevin Cahill, Leonard
Crow Dog, Dr. Hansen and Dr. Ogleshy, Faith Spotted Eagle and an unnamed member of the
Business and Claims Committee, Chris Sauncosi, and Jennifer Galindo and Waste Win Young.
The Commission granted in part the motion to strike Paula Antoine’s testimony as it related to
the Spirit Camp located in Tripp County, but otherwise denied the motion in its July 22, 2015
Order Granting in Part and Denying in Part Motion in Limine to Strike Paula Antoine's Rebuittal
Testimony. Also on July 22, 2015, the Commission issued an Order Denying Motion in Limine to
Preclude Rebuttal Testimony of lan Goodman and Brigid Rowan finding the issue to be moot.

On July 24, 2015, Standing Rock Sioux Tribe filed motions for reconsideration of the
orders excluding the testimony of Kevin E. Cahill and Jennifer Galindo and Waste Win Young.
On August 31, 2015, the Commission issued an Order Denying Motion for Reconsideration of
Order Granting Motion in Limine to Preclude Rebuttal Testimony of Jennifer Galindo and Waste
Win Young. On September 1, 2015, the Commission issued an Order Granting in Part Motion
for Reconsideration of Order Granting Motion to Exclude Testimony of Kevin E. Cahill, Ph.D.
aliowing that part of Cahill's testimony responsive to the testimony of Staff witness Brian Walsh.

On July 10, 2015, Keystone filed Keystone's Protective Motion i Limine Regarding
Dakota Rural Action’s Exhibit List Dated July 7, 2015, seeking to preclude those documents or
portions of documents on DRA's Exhibit List that were not timely disclosed to Keystone in
DRA’s responses to Keystone’s discovery regquests. After considering Keystone’s motion at an
ad hoc meeting, on July 17, 2015, the Commission issued an Order Granting in Part and
Denying in Part Motion in Limine {DRA Exhibits) precluding exhibits 28-37, 38-65, 67-128, 397-
409, 1058-1062, and 1063-1073. On July 21, 2015, DRA filed Dakota Rural Action's Motion and
Memorandum for Reconsideration of Partial Granting of Motion in Limine to Exclude Exhibits.
On July 23, 2015, the Commission issued an Order Granting in Part Motion for Reconsideration
of Partial Granting of Motion in Limine to Exclude Exhibits, allowing exhibits 29-37, 39-65, and

10568-1062 to be offered in evidence.

On July 10, 2015, Yankton Sioux Tribe, Cheyenne River Sioux Tribe, BOLD Nebraska,
Rosebud Sioux Tribe, Indigenous Environmental Network, and Dakota Rural Action filed a Joint
Motion in Limine to Exclude Evidence Pertaining to Keystone's Proposed Changes to Findings of
Fact requesting that Keystone be prohibited from submitting any evidence related to changes in
facts as reflected in the Tracking Table of Changes attached as Appendix C to its Certification
Petition. On July 17, 2015, Keystone filed Applicant's Response to Joint Motion in Limine
arguing that the Tracking Table of Changes is merely a reference to minor changes in facts that
have occurred since the issuance of the Amended Final Decision in 2010. Finding that the
testimony at issue is relevant to the proceeding and that amending the findings of fact in Docket
HP09-001 is not requested, on July 23, 2015, the Commission issued an Order Denying Joint
Motion in Limine to Exclude Evidence Pertaining to Keystone's Proposed Changes to Findings

of Fact. .



On July 10, 2015, Keystone filed Applicant's Motion Concerning Procedural |ssues at the
Evidentiary Hearing (Procedural Motion) requesting that the Commission issue several directives
to expedite the evidentiary hearing and ensure that it operates efficiently given the number of
parties and witnesses involved, namely: (1) limiting Intervenors with a common interest to one
lawyer conducting cross-examination; (2) requiring written rather than oral opening statements;
(3) precluding friendly cross examination; (4) limiting cross-examination to counsel if a party was
represented by counsel; (5) limiting cross examination to the scope of direct examination; and
(8) precluding argument on evidentiary objections unless requested by the Hearing Examiner.
Responses to the Procedural Motion were filed by Staff and several Intervenors. On July 22,
2015, the Commission issued Order Denying in Part and Granting in Part Applicant's Motion
Concerning Procedural. Issues at the Evidentiary Hearing denying all of Keystone's requests
except for limiting cross examination to the scope of direct examination and matters affecting the
credibility of a witness and limiting cross-examination to counsel if a party was represented by

counsel.

On July 8, 2015, a public input hearing was held before the Commission beginning at
5:30 p.m. in Room 414 of the State Capitol Building. The Commission heard public comment
from 52 persons. The Commission also received written comments from a number of persons,

which are included in the docket.

An evidentiary hearing was held beginning on Monday, July 27, 2015, in Room 414 of
the State Capitol Building. On July 30, 2015, the Commission issued a Notice of Additional
Hearing dates extending the hearing to include Saturday, August 1, 2013, and then continuing
from August 3-5 and 6-7, 2015, if necessary. The hearing concluded near the end of the
business day on August 5, 2015. The evidentiary hearing was conducted by Commission
General Counsel John J. Smith, who acted as Hearing Examiner. Commissioners Chris Nelson
and Gary Hanson attended the hearing in person. Due to medical treatment, Commissioner
Kristie Fiegen elected to participate by reviewing the hearing transcript as allowed under SDCL §
1-26-24. TR 48-50.% On October 5, 2015, Commissioner Fiegen filad a Certification attesting to
the fact that she had read the entirety of the hearing transcripts.

At the conclusion of the hearing, the Commission established a briefing schedule. TR
2502-2503. On August 12, 2015, the Commission issued an Order Establishing Post-Hearing
Briefing Schedule in conformity with the action taken at the hearing with simultaneous initial
post-hearing briefs due October 1, 2015, and simultaneous reply briefs due October 31, 2015,
with reply briefs limited to parties who submitted initial briefs.

At the evidentiary hearing, non-attorney Intervenor Cindy Myers testified on her own
behalf. Keystone objected to much of Ms, Myers's testimony and exhibits; however, in the
interest of time, it was agreed at the hearing that Keystone would submit its objections in writing
to be ruled on at a later date. Cn September 21, 2015, Keystone filed Applicant's Motion to
Strike Testimony and Exhibits of Cindy Myers requesting that the Commission issue an order
striking certain portions of Intervenor Cindy Myers's hearing testimony and exhibits. The motion
was heard on Qctober 28, 2015. During the discussion on the motion, the following clarifications
were made involving Keystone's references to specific items identified in the motion: 1)
TransCanada's request to strike transcript testimony 1658:6-1660:13 should be 1659:6-

* References 1o the June 10-11, 2014, Hearing Transcript are in the format “TR” followed by the Hearing
Transcript page number(s) referenced, and references {0 Hearing Exhibits are in the format Ex followed by the exhibit
number and, where applicable, the page number(s) referenced or other identifying reference and, where applicable,
the appendix, attachment or sub-exhibit Identifier and page number(s) referenced.




1860:15; 2) TransCanada's request to strike the first paragraph under "Aquifers" applies to the

entire paragraph; the request to sirike the second paragraph under "Aquifers” excludes the first
sentence of the second paragraph; 3) the request to strike the third paragraph under "Aquifers”
refers to the entire paragraph; and 4) the request to strike the third paragraph under
"Waterways" should be the second paragraph. Chairman Chris Nelson moved to grant
TransCanada's Motion to Strike, subject to the cdlarifications made during the hearing.
Commissioner Gary Hanson moved to amend the motion to exclude Exhibit 6001 from the
Motion to Strike, which motion failed. The Commission then voted unanimously to grant
Keystone's motion subject to the clarifications made at the hearing. On November 4, 2015,
Commissioner Hanson filed a request for reconsideration of the Commission action taken on
October 29, 2015, in order to separately address Exhibit 6001. On November 6, 2015, the
Commission issued an Order Granting Keystone's Motion to Strike Testimony and Exhibits of
Cindy Myers. In response to Commissioner Hanson’s request for reconsideration, on November
19, 2015, the Commission issued an Order Granting Reconsideration of Order Granting
Keystone's Motion to Strike Testimony and Exhibits of Cindy Myers in which the Commission bi-
furcated the Motion to Strike in order to consider Exhibit 6001 separately. With Commissioner
Hanson dissenting, a majority of the Commission voted to exclude Exhibit 8001. The
Commission then voted unanimously to exclude the remaining testimony and exhibits
addrassed in the October 29 Commission action.”

On November 4, 2015, Yankton Sicux Tribe, Rosebud Sioux Tribe, Cheyenne River
Sioux Tribe, Standing Rock Sicux Tribe, indigenous Environmental Network, Dakota Rural
Action, Intertribal Council on Utility Policy, and BOLD Nebraska submitted a Joint Motion to
Strike Proposed Findings of Fact and Conclusions of Law requesting that the Commission strike
Keystone's Proposed Findings of Fact and Conclusions of law submitied as an attachment to
Applicant’s Post-Hearing Brief on the grounds that ARSD 20:10:01:25 states that “[i]f requested
by the commission, the parties shall file proposed findings of fact.” Finding that nothing in the
statutes or rules precludes a party from filing proposed findings of fact and conclusions of law,
on November 18, 2015, the Commission issued an Order Denying Joint Motion to Strike
Proposed Findings of Fact and Conclusions of Law. '

On November 9, 2015, John H. Harter, Elizabeth Lone Eagle, Paul F. Seamans, Cindy
Myers, Diana L. Steskal, Byron T. Steskal, Arthur R. Tanderup, Lewis GrassRope, Carolyn P.
Smith, Nancy Hilding, Gary F. Dorr, Wrexie L. Bardaglio, Joye Braun, Chastity Jewett, Dallas
Geldtooth, Bonny J. Kilmurry, Viola Waln, Louis T. Genung, Terry Frisch, Cheryl Frisch, Dakota
Rural Action, Indigenous Environmental Network, Intertribal Council on Utility Policy, BOLD
Nebraska, Rosebud Sioux Tribe, Yankton Sioux Tribe, Cheyenne River Sioux Tribe, and
Standing Rock Sioux Tribe filed Intervenors’ Joint Motion to Dismiss requesting that the
Commission enter an order (a) dismissing the petition for certification filed by TransCanada
Keystone Pipeline, LP, and (b) revoking the permit for construction of the proposed Keystone
XL Pipeline through South Dakota which was granted by the Commission on June 29, 2010, in
the Amended Final Decision. On December 29, 2015, the Commission issued an Order Denying
Motion to Dismiss denying both of these requests.

On December 9, 2015, Yankton Sioux Tribe filed Yankton Sioux Tribe's Proposed
Findings of Fact and Conclusicns of Law and Objections to Applicant's Proposed Findings of
Fact and Conclusions of Law. On Dacember 21, 2015, Keystone filed Applicant’s Objections to
Yankton Sioux Tribe's Proposed Findings of Fact and Conclusions of Law.

On December 18, 2015, the Commission received Dakota Rural Action's Motion to
Supplement Administrative Record. In its motion, DRA asks the Commission to take
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administrative notice of a Notice of Probable Viclation, Proposed Civil Penalty, and Propesed
Compliance Order filed by the United States Pipeline and Hazardous Materials Safety
Adminisiration (PHMSA) on November 20, 2015, and suppiement the administrative record with
the same. On December 21, 2015, Keystone filed Applicant's Response to DRA’s Motion to
Supplement the Record in which Keystone requests that the Commission also supplement the
record with Keystone's response to the Notice of Probable Violation. On December 29, 2015,
the Commission issued an Order Granting Motion for Administrative Notice and Supplementing
the Administrative Record taking adminisirative notice of the Notice of Probable Violation,
Proposed Civil Penalty, and Proposed Compliance Order as official documents of PHMSA, an
agency of the government of the United States, and supplementing the record with these
documents, but denying Keystone’s request to supplement the record with its response on the
grounds that such response is not an official record of a gevernmental agency and would
therefore be hearsay without an opportunity for adjudicatory challenge by other parties.

At its regular meeting on January 5, 2018, the Commission took this matter up for
decision, Commissioner Fiegen moved to accept Keystone's Certification in accordance with
SDCL 48-41B-27 and find that the Certification is valid. After discussion by the Commissioners,
the Commission voted unanimously in favor of the motion.

Having considered the evidence of record, applicable law, and the briefs and arguments
of the parties, the Commission makes the following Findings of Fact, Conclusions of Law, and

Decision.

FINDINGS OF FACT

Parties

1. The permit holder and Applicant in this docket is TransCanada Keystone
Pipeline, LP, a limited partnership organized under the laws of the State of Delaware and owned
by affiliates of TransCanada Corporation, a Canadian public company organized under the laws
of Canada. Amended Final Decision, Finding of Fact 1.

2. On November 4, 2014, the Commission issued an Order Granting Intervention
and Party Status granting intervention and party status to all persons who had requested party
status, namely: John H. Harter, Rosebud Sioux Tribe-Tribal Utility Commigsion, Elizabeth Lone
Eagle, Paul F. Seamans, Viola Waln, Cindy Myers, RN, BOLD Nebraska, Diana L. Steskal,
Cheryl Frisch, Terry Frisch, Standing Rock Sioux Indian Tribe, Byron T. Steskal, Arthur R,
Tanderup, Lewis GrassRope, Carolyn P. Smith, Robert G. Allpress, Jeff Jensen, Amy Schaffer,
Louis T. Genung, Nancy Hilding, Gary F. Dorr, Bruce Boettcher, Rosebud Sioux Tribe, Wrexie
Lainson Bardaglio, South Dakota Wildlife Federation, Cheyenne River Sioux Tribe, Jerry D.
Jones, Cody Jones, Debbie J. Trapp, Gena M. Parkhurst, Sierra Club, Joye Braun, 350.org,
Yankton Sioux Tribe, Dakota Rural Action, Chastity Jewett, Indigenous Environmental Network,
Dallas Goldtooth, RoxAnn Boettcher, Bonny Kilmurry, Ronald Fees, and Intertribal Council on
Utility Policy. On March 4, 2015, the Commission issued an Order Granting Request to
Withdraw Party Status allowing the South Dakota Wildlife Federation and the Sierra Club to
withdraw as parties, and on April 21, 2015, the Commission entered an Order Granting
Reguest to Withdraw Party Status allowing Jeff Jensen to withdraw as a party.

3. Staff participated fully as a party, represented by Kristen Edwards and Karen
Cremer.
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Procedural Findings

4, The Procedural History set forth above is hereby incorporated by reference in its
antirety in these Procedural Findings. The procedural findings set forth in the Procedural History
are a substantially complete and accurate description of the material documents filed in this
docket and the proceedings conducted and orders issued by the Commission in this matter. in
addition to the procedural findings set forth in the Procedural History, the following Procedural
Findings deal with the hearing process itself.

5. The following testimony was pre-filed on April 2, 2015, April 23, 2015, Aprii 24,
2015, June 25, 2015, June 26, 2015, and August 4, 2015 in advance of the formal evidentiary
hearing held July 27 through August 1, and August 3-5, 2015, in Room 414 of the State Capitol
Building in Pierre, South Dakota:

Pre-filed Direct Testimony and Exhibits

Keystone

Heidi Tillquist's Testimony and Exhibit A - Resume

Corey Goulet's Testimony and Exhibit A - Resume

Jon Schmidt, Ph.D.'s Testimony and Exhibit A - Resume

Meera Kothari, P.E.'s Testimany and Exhibits A and B — Resume and Media Advisory
{August 5, 2010}

David Diakow's Testimony and Exhibit A - Resume

Staff

Brian Walsh's Testimony and Exhibit____ BW\-1

Derric lles' Testimony and Exhibit_____Di-1

Kimberly Mclntosh's Testimony and Exhibit___ KM-1

Tom Kirschenmann's Testimeny and Exhibit___ TK-1

Daniel Flo's Testimony and Exhibit____ DF-1, Exhibi{____DF-2, and Exhibit___DF-2
Revised

David Schramm's Testimony and Exhibit____DS-1

Jenny Hudson's Testimony and Exhibit____ JH-1

Christopher Hughes' Testimony and Exhibit_____CH-1

Supplemental Pre-filed Testimony of Christopher Hughes

Paige Olson's Testimony and Exhibit_____PO-1

Darren Kearney's Testimony and Exhibit___ DK-1

Darren Kearney's Testimony {Amended July 23, 2015)

Intervenors

Gary F. Dorr's Testimony and Exhibit
Wayne Frederick's Testimony and Exhibit A - Resume
Cindy Myers' Testimony
Diana Steskal's Testimony (will file exhibits !ater)
Paul F. Seamans' Testimony
Dakota Rural Action's Testimony
Evan Vokes' Testimony
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Dr. Arden D. Davis, Ph.D, P.E.'s Testimony and Attachment (Figures 1, 2, 3, 4, 5,
8,7, 8, and 9)
Sue Sibson's Testimony
Cheyenne River Sioux Tribe's Testimony
' Carlyle Ducheneaux's Testimony
Steve Vance's Testimeny
Yankton Sioux Tribe's Testimony
Faith Spotted Eagle's Testimony
Supplement to Faith Spotted Eagle Pre-filed Testimony and Attachment -
International Treaty to Protect the Sacred From Tar Sands Projects
Standing Rock Sioux Tribe's Testimony
Waste Win Young's Testimony
Phyllis Young's Testimony
Doug Crow Ghost's Testimony
Linda Black Elk's Testimony
Rosebud Sioux Tribe's Testimony
- Richard Kuprewicz's Testimony Confidential (removed at the request of the party)
RST Exhibit 8 - Richard B. Kuprewicz's Resume Confidential (removed at
the request of the party)
RST Exhibit 9 - Accufacts Inc's Letter to Rosebud Sioux Tribe
Confidential (removed at the request of the party)
RST Exhibit 10 - Figure 1 - South Dakota Elevation Profile with Valves
and Additional Information Confidential (removed at the request of the
party)
lan Goodman's Testimony Confidential (removed at the request of the party)
RST Exhibit 1 — lan Goodman’s Resume Confidential (removed at the
request of the party)
RST Exhibit 3 — Changes to the Economlc Costs and Benefits of the
Keystone XL Pipeline for South Dakota Confidential (removed at the
request of the party)
Brigid Rowan’s Testimony Confidential (removed at the request of the party)
RST Exhibit 2 — Brigid Rowan's Resume (removed at the request of the
party)
RST Exhibit 3 — Changes to the Economic Costs and Benefits of the
Keystone XL Pipeline for South Dakota {removed at the request of the
party)
RST Exhibit 4 — Landslide Hazard Areas Confidential (removed at the
request of the party)
RST Exhibit 5 — Spill Costs Per Barrel from Comparable Crude Pipelines
Confidentia I{removed at the request of the party)
RST Exhibit 6 — Range of Worst-Case Scenario Costs for Keystone XL
Using Spill Costs for Comparable Crude Oil Pipelines (with 15-minute
valve shutoff) Confidential (removed at the request of the party)
RST Exhibit 7 - Range of Worst-Case Scenario Costs for Keystone XL
Using Spill Costs for Comparakie Crude Qil Pipelines (with 30-minute
valve shutoff) Confidential (removed at the request of the party}
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Pre-Filed Rebuttal Testimony and Exhibits

Staff

Darren Kearney's Rabuttal Testimony

Standing Rock Sioux Tribe

Kevin E. Cahill, Ph.D.'s Rebuttal Testimony and Rebuttal Expert Report of Economist
Kevin E. Cahill, PH.D. on Behalf of the Standing Rock Sicux Tribe

Rosebud Sioux Tribe

Jennifer Galindo's Rebuttal Testimony
Exhibit 11 - Curriculum Vitae Jennifer Galindo Archeclogist
Exhibit 12 - Map from Programmatic Agreement
Exhibit 13 - RST Email and Letter to Paige Olson
Exhibit 14 - TransCanada's Policy regarding Native American Relations
lan Goodman and Brigid Rowan's Rebuttal Testimony Confidential (removed at the
request of the party)
Exhibit 15 - Changes to the Economic Costs and Benefits of the Keystone XL
Pipeline for South Dakota Confidential (removed at the request of the party)
Paula Antoine's Rebuttal Testimony
Exhibit 16 - Rosebud Sioux Tribe's Resolution No. 2014-42 - Amended: Petition
Exhibit 17 - South Dakota Codified Laws 49-41B-1, 49-41B-11 and 49-41B-22
Amended Rebuttal Testimony of Paula Antoine
Chief l.eonard Crow Dog's Rebuttal Testimony

Keystone

Corey Goulet's Rebuttal Testimony
Dan King's Rebuttal Testimony and Resume
F.J. (Rick) Perkins' Rebuttal Testimony and Resume
Meera Kotharf's Rebuttal Testimony
Jon Schmidt's Rebuttal Testimony
Heldl Tillquist's Rebuttal Testimony
Exhibit List
Exhibit 1: Diluted Bitumen-Derived Crude Oil. Relative Pipeline Impacts (Battelle
2012)
Exhibit 2: Comparison of the Corrosivity to Dilbit and Conventional Crude (Been
: 2011) Confidential {not available to the public)
Exhibit 3; Effects of Diluted Bitumen on Crude Qil Pipelines (National Academy of
Sciences 2013)
Exhibit 4: Crude Qil at the Bemidji Site: 25 Years of Monitoring, Modeling, and
Understanding (Essaid et al. 2011)
Exhibit 5: Use of Long-Term Monitoring Data to Evaluate Benzene, MTBE and
TBA Plume Behavior in Groundwater at Retail Gasoline Sites (Kamath et

al. 2012)
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Exhibit 6: Review of Quantitative Surveys of the Length and Stability of MTBE,
TBA, and Benzene Plumes in Groundwater at UST Sites (Connor et al.
2015)
Exhibit 7; Characteristics of Dissolved Petroleum Hydrocarbon Plumes: Results
from Four Studies (Newell and Connor 1998)
Exhibit 8;: A Comparison of Benzene and Toluene Plume Lengths for Sites
Contaminated with Regular vs. Ethancl-Amended Gasoline (Ruiz-Aguilar
et al. 2003)
Exhibit 9: Evaluation of the Impact of Fuel Hydrocarbons and Oxygenates on
Groundwater Resources (Shih et al. 2004)
Exhibit 10; Leukemia Risk Associated With Low-Level Benzene Exposure (Glass
et al. 2003)
Exhibit 11: United States Depariment of State 12.1: Keystone XL Pro;ect Risk
Analysis (Kothari, Bajnok, Tiflquist)
Jeff Mackenzie's Rebuttal Testimony
Appendix A - Jeff Mackenzie's Resume
. Appendix B - Final EIS 3.13.6.3 and 3.13.5.4
Amended Rebuttal Testimony of Heidi Tillquist
Exhibit List
Exhibit 1; Comparisen of the Corrosivity of Dilbit and Conventional Crude
Exhibit 2; Effects of Diluted Bitumen on Crude Oil Pipelines
Exhibit 3; Leukemia Risk Associated With Low-Level Benzene Exposure
Exhibit 4. Characteristics of Dissolved Petroleum Hydrocarbon Plumes
Exhibit 5; Use of Long-Term Monitering Data to Evaluate Benzene, MTBE, and
TBA Plume Bshavior in Groundwater at Retail Gascline Sites
Exhibit 6: Review of Quantitative Surveys of the Length and Stability of MTBE,
TBA, and Benzene Plumes in Groundwater at UST Sites
Exhibit 7: A Comparison of Benzene and Toluene Piume Lengths for Sites
Contaminated with Regular vs. Ethanol-Amended Gasoline
Exhibit 8; Evaluation of the Impact of Fuel Hydrocarbons and Oxygenates on
Groundwater Resources
Exhibit 9; United States Department of State 12.1 -Keystone XL Project Risk
Analysis
Amended Rebuttal Testimony of Meera Kothari

Dakota Rural Action

Evan Vokes' Rebuttal Tesiimony
John Harter's Rebuttal Testimony

Yankton Sioux Tribe

Member of the Yankton Sioux Tribe Business & Glaims Committee Consisting of Elected
Members: Robert Flying Hawk, Quentin JB Brugier, Jr., Mona Wright, Justin Songhawk,
Leo O’'Conner, Jean Archambeau, Glenford Sam Sully, Jason Cooke, and Everdale

Song Hawk's Rebuttal Testimony
Exhibit A - Keystone's Responses to Yankton Sioux Tribe's First Interrogatories

and Request for Production of Documents
Exhibit 8 - Appendix S - Programmatic Agreement and Record of Tribal Contact
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Exhibit C - Appendix E - Amended Programmatic Agreement and Racord of
Consultation

Faith Spotted Eagle’'s Rebuttal Testimony
Exhibit A - Appendix S - Programmatic Agreement and Record of Tribal Contact

Exhibit B - Appendix E - Amended Programmatic Agreement and Record of
‘Consultation
Chris Sauncosi's Rebuttal Testimony

Intertribal Council On Utility Palicy

Prefiled Testimony of Dr. Robert Oglesby
- Comments of Dr. James E. Hansen '
Appendix: James E. Hansen Comments Charts
Exhibit 1 - James E. Hansen's Resume
Exhibit 2 - Assessing "Dangerous Climate Change™. Required Reduction of
Carbon Emissions to Protect Young People, Future Generations and
Nature

Surrebuttal Testimony

Cindy Myers' Surrebuttal Testimony .

Keystone

Surrebuttal Testimony of Corey Goulet
Surrebuttat Testimony of Dan King and Certificate of Service

8. A nine-day evidentiary hearing was held on July 27 through August 1 and
August 3 through August 5, 2015. in addition to Keystone and Staff, the following Intervenors
attended and participated in the hearing: Dakota Rural Action, BOLD Nebraska, Standing Rock
Sioux Tribe, Rosebud Sioux Tribe, Yankton Sioux Tribe, Intertribal COUP, Cheyenne River
Sioux Tribe, Indigenous Environmental Network, Paul Seamans, Cindy Myers, Elizabeth Lone
Eagle, John Harter, Gary Dorr, Joye Braun, Louis GrassRope, Diana Steskal, Carolyn Smith,
Dallas Goldtooth, Chastity Jewett, Wrexie Lainson Bardaglio, and Bonny Kilmurry. Dakota
Rural Action, BOLD Nebraska, Intetiribal COUP, Indigenous Environmental Network, and the

Tribes were all represented by counsel.

7. The following witnesses testified at the hearing and were subject to cross
examination: Corey Goulet, Meera Kothari, Rick Perkins, Jon Schmidt, Heidi Tillquist, Dan King,
Diana Steskal, Carlyle Ducheneaux, David Schramm, Steve Vance, Evan Vokes, Cindy Myers,
Kevin Cahill, Phyllis Young, Arden Davis, Faith Spotted Eagle, Jon Schmidt, Christopher
Hughes, Jenny Hudson, Sue Sibson, Doug Crow Ghost, Daniel Flo, Wayne Frederick, Pauia
Antoine, Brian Walsh, and John Harter. _
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Applicable Statute

8. The governing statute is SDCL § 49-41B-27, which requires that if construction
has not started within four years of the permit being granted, then the permittee must “certify to
the Public Utilities Commission that such facility continues to meet the conditions upon which
the permit was issued.”

9. There are no other statutes, regulations, or South Dakota cases directly
addressing SDCL § 49-41B-27 and its application in this docket.

Updates to the Project since June 29, 2010

10. On March 12, 2008, Keystone fited an application for a permit pursuant te SDCL
Chapter 49-41B to construct the South Dakota portion of the Project. The application was
docketed as HPOS-001. On June 29, 2010, after a three-day hearing, the Commission entered
an Amended Final Decision and Order; Notice of Entry granting Keystone a permit to construct
and operate the project subject to 50 conditions attached to the Decision as Exhibit A.

11. The Project, as proposed in Keystone's application for a permit in Docket HP0S-
001, was delayed. A Presidential Permit required by Executive Order 11423 of August 16, 1988,
and Executive Order 13337 of April 30, 2004, allowing the pipeline to cross the border between
Canada and the United States, was still under review by the United States Department of State
at the time of the hearing. On November 6, 2015, the Presidential Permit was denied.

12. As originally proposed, the Project was to be developed in three segments: the
Steele City Segment from Hardisty, Alberta, to Steele City, Nebraska; the Gulf Coast Segment
from Cushing, Oklahoma, to Liberty County, Texas; and the Houston Lateral Segment from
Liberty County, Texas, to refinery markets near Houston, Texas.

13. The Gulf Coast Segment has been constructed and was placed into operation
as & stand-alone project on January 22, 2014, The Houston Lateral Segment has also been
constructed as a stand-alone project. Ex 2001, 1} 15. The Project therefore currently consists of
only the Steele City segment. The Steele City Segment extends from Hardisty, Alberta,
Canada, southeast tc Stesle City, Nebraska. It will interconnect with the previously-approved
and constructed Keystone Cushing Extension segment of the Keystone Pipeline. The route in
South Dakota has not changed in any material respect. Ex 2001,  7; Ex 2013

14. The maximum capacity of the Project is 830,000 barrels per day. TR 186; Ex
2001, 76.

15.  The Bakken Marketlink project was developed after Keystone’s permit
application in HP0S-001. Ex 2001, 5. It includes a five-mile pipeline, pumps, meters, and
storage tarks near Baker, Montana, to deliver light sweet crude oil from the Williston Basin in
Montana and North Dakota for transportation through the Project. Bakken Marketlink will deliver
up to 100,000 bpd of domestically-produced crude oil into the Keystone XL Pipeline. TR 184-

187; 241-248. :

16. Because the Project is only the Steele City segment, the mileage has decreased
from approximately 1,707 miles to 1,202 miles with about 876 miles in the United States. Ex
2001, § 7. The South Dakota portion of the Project will be approximately 315 miles in length and
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crosses the South Dakota counties of Harding, Butte, Perkins, Meade, Pennington, Haakon,
Jones, Lyman, and Tripp. TR 281; Ex. 2005, 1 9; Petition, App. C, Finding 16.

17. There is no current construction schedule for the Prcqect pending issuance of a
‘Presidential Permit. Ex 2001, {] 8.

18. The Pipeline will be constructed using APl 5L X70M high-strength steel. This
was one of the design options presented in the original permit application. Petition, App. C, T 18;
Ex. 2003, 11 5. Keystone withdrew its application to PHMSA for a special permit and adopted 59
special conditions developed by PHMSA as set forth in Appendix Z to the Department of State
Final Supplemental Environmental Impact Statement (FSEIS). Petition 1] 60, 90, TR 215, 302.
As a result of this change, Keystone will construct the Pipeline using the as-proposed stronger
steel, but will operate the Pipeline at a lower maximum pressure, 1,307 psig. Ex. 2003, 1 &;

Petition, App. C, 111 18, 19, 63.

19. As part of the 59 special conditions, vaives on the Pipeline must be located
based on the worst-case discharge as calculated by 48 CFR 195.260 and by taking into
consideration elevation, population, and environmentally-sensitive locations, or no meore than 20
miles apart, whichever is less. As a result of this change, the number of mainline valves in South
Dakota will be 20 instead of 16. Petition, App. C, 1T20 Ex. 2001, 19, 10, 11; FSEIS, App. Z,
Condition 32; TR 215.

20. Keystone has committed to meet the 59 special conditions proposed by PHMSA
as set forth in Appendix Z to the FSEIS. TR 215; Ex. 2001, 1 12.

21. _ The estimated cost of the Project in South Dakota has increased from $921.4
million to $1.974 billion due to new technical requarements inflation, and additional costs due to
the delay in receipt of federal approval and commencing construction. Ex. 2001, ] 13.

22. Keystone has continued to update its Construction, Mitigation, and Reclamation
Plan (CMR Plan). A current; redlined version of the CMR Plan is attached to the Petition as
Appendix C, Attachment A. Ex. 2005, || 5; Petition, App. C, Attachment A.

23. In Docket HP09-001, Keystone submitted soil type maps as Exhibit TC-14, The
maps are still generally consistent with the Project, but Keystene has committed to submit
updated maps before construction begins as required by Condition No. 8. TR 575-640; Ex 2005,

1 6; Pstition, App. C, 1 33.

24, Keystone will use horizontal directional drilling (HDD) to cross two additional
rivers or streams—Bridger Creek and the Bad River. TR 335-336, 531, 537-538, 545, 547, 588-
589, 633-634, 870, 1205, 1286-1287, 1886; Ex 2003 1 10; Ex. 2005, 1 7; Ex. 2009 | 6; Petition,
App. C., M 41, 83. The preliminary site-specific crossing plans for these additional HDD
crossings are included with the Petition as Attachment B to Appendix C.

25, The projected total length of F'roject pipe with the potential to affect a High
Consequence Area {HCA) is 15.8 miles, which is less than the 34.3 miles stated in the Amended
Final Decision’s findings of fact. TR 670, 1119; Ex. 2005 [ 4; Petition, App. C, 1 50. As a result
of the change in mileage, it is estimated that a spill that could affect an HCA would occur no
more than once in 460 years, rather than once in 250 years. TR 670. _

18




26. Due to minor route refinements, all but 27.9 miles of the Project route in Scuth
 Dakota are privately owned, an increase from 21.5 miles in the original application. Ex. 2005,
9 Petition, App. C, 11 54.

27. No Indian reservation or trust lands are crossed by the Project route. TR 394;
Petition, App. C, { 54.

28, TransCanada has thousands of miles of the same grade of pipeline steel, which
has been coated with fusion bonded epoxy {FBE) installed and in operation. There has been no
evidence of external corrosion except for one instance in Missouri in which an adjacent foreign
utility interfered with the active cathodic protection system. Ex. 2003, 1 9; Petition, App. C, 1 68.
The corrosion incident in  Missouri was detected by Keystone during an in-line inspection of the
pipe. TR 293-94, 2315-16. Keystone has since then started installing passive anodes to protect
the pipeline during construction, which goes beyond what is required by federal regulation. TR

2685, 309-310.

29, Since the Amended Final Dacision was issued in 2010, Keystone has completed
the process of consulting with the National Resource Conservation Service to create
construction/reclamation units for the different soils along the pipeline route. TR 617; Petition,
App. C, [ 80. _

30. Other than these updates stated in Appendix C to the Petition, the parties did
not present evidence of any other factual changes to the Project.

Keystone’s Ability to Meet the Permit Conditions

31. None of the updates identified in Appendix C to Keystone's Certification Petition
affects Keystone's ability to meet the conditions on which the permit was issued. As identified in
Petition Appendix C, Conditions 1-3, 5, 6.a-6.f, 11-14, 16.a-18.p, 17, 18, 18.a, 20-34.a, 35-40,
441.b, and 42-48 are prospective. No evidence was presented that Keystone cannot satisfy any
of these conditions in the future.

32. Condition 4 provides that the permit is not transferable without the consent of the
Commission. No evidence was presented that Keystone cannct continue to comply with this

condition. :

33 Conditions 7-9 require that Keystone appoint a public liaison officer, which has
been done, and submit quarterly reports to the Commission, which has also been done and is
ohgoing. No evidence was introduced that Keystone cannot continue to mest these conditions.

34. Condition 10 requires that not later than six months before construction,
Keystone, must commence a program of contacts with local emergency responders. Keystone
presented evidence that it has already started making such contacts and will continue. TR 317-
318. No evidence was introduced that Keystone cannot continuie to meet this condition.

35. Condition 10 does not specifically refer to Tribal governments or officials. To the
extent that Tribes may be affected by construction and operation of the Project, Keystone
presented evidence that it will contact Tribai emergency responders as well. TR 317-318.

38. Condition 15 requires consultation with the NRCS to develop the con/rec units,
which Keystone established has been done. TR 617; Petition, App. C, | 80; FSEIS, App. R.
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37. Condition 19 requires that landowners be compensated for tree removal, which
Keystone indicated is done as part of the process of acquiring easements. Petition, App. B,
Condition 19. No evidence was presented that Keystone cannot continue to meet this condition.

as. Condition 34 requires that Keystone continue to evaluate and perform
assessment activities regarding high consequence areas. Keystone presented evidence that this
process is ongoing. TR 662-663. No witness testified to the contrary.

38. Condition 41 requires that Keystone follow all protection and mitigation efforts
recommended by the U.S. Fish and Wildiife Service and the Scuth Dakota Department of Game,
Fish, and Parks {SDGFF). Keystone presented evidence that this process is ongoing. TR 630,
636-837; Petition, App. B, Condition 19. No witness testified to the contrary.

40, Condition 41 requires that Keystone consult with SDGFP to identify greater
prairie chicken and greater sage and sharp-tailed grouse leks. In support of its Certification,
Keystons submitted its Quarterly Report stating that this process is ongoing. Petition, App. B,
Condition 41.a. No witness testified to the contrary.

41, Condition 18(m) requires that Keystone must re-sead all lands with comparable
crops to be approved by the landowner, or with comparable grass or native species mix to be
approved by the landowner for pasture, and that Keystone must actively monitor revegetation on
alt disturbed areas for at least two years. Condition 49 provides that Keystone must pay
commercially reasonable costs and indemnify and hold harmless landowners for any less or
damage resulting from Keystone's use of the easement. The only evidence related to these
conditions came from Sue Sibson, who testified that reclamation on her property after
construction of the Keystone Pipeline has not been satisfactory. TR 1985. Sibson’s testimony
does not, however, establish that Keystone cannot meet these conditions with Keystone XL.
She testified that it takes “quite a while" for native grasses to re-establish, and that her property
has been reseeded at her reguest four or five times since 2002, TR 1977. She also testified that
she has been paid damages for loss of use of the easement area, and she did not state that
Keystone has failed to pay reascnable damages. The process of reclaiming her property is
ongoing, and it is undisputed that Keystone has continued to werk with Sibson. TR 1975, 1978,
308-307. Corey Goulet testified that Keystone was committed to continue reclamation efforts on
the Sibson property untii the Sibsons were satisfied. He also testified that out of 535 tracts on
the Keystone Pipeline, all but 9 had been reclaimed to the satisfaction of the landowner. TR

306.

42. Condition 50 provides that the Commission’s complaint process be available to
tandowners threatened with damage or the consequences of Keystone's failure to comply with
any of the conditions. No evidence was presented that Keystone cannot comply with this

condition.

43. Multiple Intervenors testified to their concerns about the possible adverse effects
of the pipeline on groundwater resources, shallow aquifers, rivers, and streams. None of this
testimony related to Keystone’s ability to mest any permit condition. Rather, this testimony
related to Keystone's burden of proof under SDCL § 40-41B-22,

44, Dr. Arden Davis testified to concerns that the Project right of way crosses the

recharge areas of several shallow aquifers, including the Ogallala aquifer, Sand Hills-type
material, grave! aguifers, eolian and alluvial aquifers, and the Fox Hills aquifer. Ex. 1003, p. 1.
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Dr. Davis also testified that the Project right of way would cross the Little Missouri River, the
Grand River and its tributaries, the Moreau River, the Cheyenne River, the Bad River, and the
White River, and that dissolved hydrocarbon contaminants could be transported downgradient
in surface water, in groundwater within the aquifers, or both. Dr. Davis also testified that the
Cheyenne River, which drains much of the Black Hills, flows into the Missouri River and has
exposed Pierre Shaie along steep sides that are prone to slope failures. Ex. 1003, p. 2, These
concerns do not specifically address any permit condition.

45, Heidi Tillquist testified on behalf of Keystone that adverse impacts to all of these
areas are highly unlikely. Ex. 2017, 11 4-8. Dr. Davis di¢t not respond to Tillquist, address the
likelihood of adverse impacts, or conduct an independent risk assessment related to the Project.
TR 1808-1809. The Commission addressed the likelihood of such adverse impacts in the
Amended Final Decision in Findings of Fact 43-45 and 52, Dr. Davig's testimony is insufficient to
warrant any change to those findings. :

46. With respect to Dr. Davis’s testimony about the Ogallala aquifer in Tripp County -

and the wind-blown Sand Hills type material crossed by the Project right of way, the
Commission has required Keystone to treat that area as a hydrologically sensitive area.
Amended Final Decision, Finding of Fact 53 and Condition 35; Ex. 2017, 9. Dr. Davis did not
testify that such treatment was inappropriate or insufficient or that Keystone could not meet the

condition.

47, Dr. Davis testified to his concern about possible benzene exposures from a leak
or spill, especially since benzene is soluble in water and can be fransported downstream,
potentially affecting water intakes. Ex. 1003, pp. 3-4. Tillquist testified, -however, that benzene
exposures at a level that would cause health concerns would not be expected following a crude
oil spill due to the low persistence of benzene and expected emergency response measures,
and that a potential release would likely not threaten groundwater sources or public water
intakes. Ex. 2017, 1§ 11-12, This testimony was undisputed.

48, Dr. Davis relied in his testimony on the Stansbury report from 2011 that was
considered by the Department of State in connection with the FSEIS. Ex. 1003, p. 5. In her
rebuttal testimony, Heidi Tillquist addressed flaws in Stansbury’s analysis. Ex. 2017, {|{] 13-14.
Dr. Davis did not address the Stansbury report in his hearing testimony, and Tillquist was not
cross-examined about the Stansbury report.

49, John Harter testified to his concerns about the location of the Project right of way
in relation to the City of Colome's water wells. TR 2209-2210. The proximity of the Project to
the City of Colome’s wells was addressed in Docket HP09-001. The Commission found that the
risk of a spill affecting public or private water wells is low because the components of crude oil
are unlikely to travel more than 300 feet from the spill site and there are no private or public
wells within 200 or 400 feet, respectively, of the right of way and that the route was refined near
Colome 1o avoid a groundwater protection area. Amended Final Decision, Findings 49 and 105.
In this proceeding, Brian Walsh from the South Dakota Department of Environment and Natural
Resources (DENR) testified that the route had been moved at DENR’s request hefore the
Amended Final Decision, and that the current route had been determined in consultation with
DENR. TR 2155-2156. The route was moved 175 feet from the edge of the surface water
protection area and 1,000 fest from the welthead itself. TR 1323, Keystone also met at the time
the route was changed with the maycr and an engineer for the City of Colome. TR 1384. This is
not an issue that affects Keystone’s ability to meet any permit condition.
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50. Doug Crow Ghost, the Director of the Depariment of Water Resources for the
Standing Rock Sioux Tribe, testified about the Winters Doctrine, tribal water rights, and his
concern that the Keystone XL Pipeline presented a threat to tribal water supplies given long-
term drought. TR 2015-2020. He testified that the Tribe is working with the State to quantify the
Tribe’s water rights. TR 2016-2017. His testimony was rebutied by Dr. Jon Schmidt, who
explained in his rebuttal testimony that Keystone cannct use water if the use would adversely
affect prior appropriations or vested rights, and that SDCL 48-5-40.1, which govems temporary
water use permits for construction purposes, protects the Tribe, even in cases of long-term
drought. Ex. 2009, Y 4-5, 7. Crow Ghost's testimony did not establish that Keystone is unable
to meet any permit conditions.

51.  Carlyle Ducheneaux is the Section 108 Coordinator for the Cheyenne River
Sioux Tribe. TR 990. He testified that construction of the pipeline would disturb contaminated
sediments in the Cheyenne River and its tributaries and that pipeline failure was likely to occur
because of the sloughing of river banks and the movement of highly erodible soils. Ex. 7001, 1]
8-14. Jon Schmidt testified that construction would not cause any disturbance of contaminated
sediments in the Cheyenne River because Keystone will use HDD for the crossing. Schmidt also
testified that sloughing of river banks is not an issue for the same reason and because
Keystone can take other mitigation measures during construction. Ex. 2008, Y 8-8.
Ducheneaux’s testimony did not establish that Keystone is unable to meet any permit condition.

52, Cindy Myers testified to her concerns: (1) that emergency responders may not
have adequate information about the chemical composition of the crude ofl in case of a spul TR
1658-1660; (2) the dangers of exposure to benzene, TR 1661-1663; (3) her opinion that
henzene can permeate polyethelene and polyvinyl cloride water pipe and waterlines like the Mni
Wiconi water pipeline, TR 1663-1664; (4) that, according to her, 62% of South Dakotans get
their drinking water from the Missouri River, which is at risk from a spill, TR 1666-1667, and (5)
because of the threat to drinking water resources, the Project "could substantially impair the
health, safety, and welfare of South Dakotans.” TR 1873, Tillquist's testimony established that
the risks posed by possible benzene expcsure dug to a spill are low, and the Commission
previously determined that the risk of any significant pipeline reiease was low. Amended Final
Decision, Findings 43-45 and 52; Ex. 2017, {11 4, 6, 7, 8, 11, 12. Corey Gouiet testified that
studies have established that the amount of benzene present in crude oil is not a threat to PVC
pipe. TR 950-951. Myers' testimony does not establish that Keystone is unable to meet any
permit condition and essentially addresses SDCL 49-41B-22, the permitting statute, not SDCL

49-41B-27.

53. Faith Spotted Eagle testified to concerns about safe drinking water and the
availability of water from the Missouri River for spiritual ceremonies. Ex. 9011, q{ 21-23; TR
1855-1857. Spotted Eagle’s testimony does not contain any factual basis for the Commission to
find either that the Project poses a threat to the Tribe’s drinking water or that water will not be
available from the Missouri River for the Tribe's spiritual ceremonies.

54. Two Intervenors testified about their concerns that Keystone had not consulted
with Tribal officials about the Project. Phyllis Young testified on behalf of the Standing Rock
Sioux Tribe as an at-large Tribal Council Member that Keystone did not consult with the Tribe
and, similarly, that the Department of State failed to consult with the Tribe in preparing the
FSEIS. Ex. 8001, last page; TR 1722, 1732-1733. The Honorable Wayne Frederick testified on
behalf of the Rosebud Sioux Tribe as a member of the Council that the Rosebud Sioux Tribe
was not consulted by TransCanada. TR 2088. This testimony does not establish that Keystone
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cannot meet any permit conditions because, as stated in the conclusions of law, it is not
Keystone's legal ebligation to consult with the Tribes in connection with the FSEIS.

55. No permit condition requires that Keystone consult with the Tribes about the
Project. Condition 6 refers to “local governmental units,” but does not specify Tribes. Condition
34 requires that Keystone must “consider local knowledge' in assessing and evaluating
environmentally sensitive and high consequence areas. In support of its Certification, Keystone
submitted its Quarterly Report in which Keystone’s public liaison officer stated that Keystone has
sought out local knowledge. Petition, App. B, Condition 34(b).

56. None of the Tribes who intervened in this proceeding were parties to Docket
HP09-001, although all could have been.

57, Appendix E to the FSEIS, which is a mafter of public record of which the
Commission has taken judicial notice, contains the record of consultation between the
Department of State and various Tribes under Section 106 of the National Historic Preservation
Act. On page 11 of the record of consultation, all of the meetings, e-mails, telephone calls, and
letters between the Department of State and the Standing Rock Sioux Tribe are listed. The
record of consuitation establishes that the Standing Rock Sioux Tribe was consulted by the

Department of State.

58. Multiple witnesses testified that the Tribes in South Dakota passed resolutions
opposing the Project and that Keystone representatives were not welcome on Tribal land. TR
1745-1746, 1873, 2084, 2096-2097, 2104-2105.

59. John Harler testified that Keystone acquired an easement on his property
throu%h the use of eminent domain: TR 2199, The court file in TransCanada v. Harter, Civ. 11-
Jud. Cir.}, of which the Commission takes judicial notice, demonstrates that Keystone
acqwred an easement pursuant to a judgment entered by the court that enforces a settlement
. agreement between Keystone and Harter. TR 2214. Even if Keystone had acquired an
- easement on Hartér's property by eminent domain, that would not establish that Keystone is

unable to meet any permit condition.

60. Kevin E. Cahili, Ph.D., is an economist with ECONorthwest froem Portland,
Qregon. TR 1681-1682. Cahill testified that in his opinion the socio-economic analysis that was
done as part of the FSEIS was "seriously flawed" because it was supposed to be a cost-benefit
analysis, but it failed to consider any costs or potential indirect costs of the Project. TR 1685~
1688. He testified that any benefits of the Project had not been measured against the costs as
part of the analysis done in the FSEIS. TR 1690. The sociceconomic analysis in the FSEIS was
conducted by the Department of State, not Keystone. No permit condition relates to the
socioeconomic analysis in the FSEIS. Dr. Cahill's testimony does not establish that Keystone
does not, or is unable to, meet any permit condition,

61, Paula Antoine testified about socioeconomic issues as a rebuttal withess on
behaif of the Rosebud Sioux Tribe. Ex. 11000. Ms. Antoine is the Director of the Sicangu Oyate
Land Office. TR 2131. She testified that in her opinion Keystone failed to present sufficient
evidence related to Amended Final Decision Findings of Fact 107, 108, 109, and 110. Ex.
11000, pp. 2-4; TR 2133, Antoine’s testimony is not based on her personal knowledge and does

not relate to any permit condition.
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62. Faith Spotted Eagle testified on behalf of the Yankion Sioux Tribe. Ex. 9011; TR
1848. She is a counselor and a PTSD therapist. TR 1848-1849. She testified as to her concerns
about the proposed work camps in South Dakota and the effect they might have on the safety of
Native American communities and tribal members. Ex. 9011, 17 14, 18, 19; TR 1850-1852.
Spotted Eagle testified that the Commissicn should “anticipate a surge in crime, especially
violent crime, in the communities near the man camps” and that because the camps are
inhabited by young and single men who have financial means and are away from their families,
"[tIhe result is easy to predict and does not require any scientific analysis.” Ex. 8011, 11 14, 18.
Spotted Eagle cited no studies of crime associated with work camps, no crime statistics from
work camps, and no personal experience with either work camps like those proposed for the
Keystone XL Pipeline or with Target Logistics, Keystone’s contractor.

83. Rick Perkins testified on behalf of Keystone about the work camps, and testified -

that Target Logistics, the contractor that will operate the camps, does not have a documented
history of behavior problems associated with the camps. Ex. 2007, {1 5-6, 12-13; TR 2400.
Perkins testified that Keystone expects no increase in crime associated with the camps. TR
2409. Workers who live in the camps must sign a code of conduct and may be expelled if they

violate the code. TR 2413.

64. Thers are three proposed work camps in South Dakota - one in Harding County
near Buffalo, one in Meade County near Howes, and one in Tripp County near Colome. Ex.
2007, 4. Keystone has talked to local law enforcement about the camps and is willing to
supplement local law enforcement officers at Keystone's expense. Ex. 2007, T 14; TR 2406.
Keystone has obtained a conditionai use permit from Harding County for the Buffalo camp. No
such permit is required in Meade County or Tripp County, aithough Keystone will obtain an
occupancy permit for the camp in Meade County. Ex. 2007, 1 15.

65. There is no permit condition related to the work camps. The testimony of Faith
Spotted Eagle does not establish sither that the work camps pose any particular threat to any
South Dakota citizens, or that Keystone cannot meet any permit condition.

66. The Keystone XL pipeline route does not cross any reservation land or land held
in trust for Indians. TR 254.

67. Steve Vance testified on behalf of the Cheyenne River Sioux Tribe. He is the
Tribal Histaric Preservation Officer. Ex. 7002, 9] 2; TR 1524. Vance testified to his concern that
the Project falls within the view shed of several cultural sites, like the Slim Buttes; that during
construction, access to cultural and historic sites could be hindered; that operation and
maintenance of the pipeline could disrupt spiritual practitioners requiring solitude; and that the
Project will have long term negative effects emotionally and spiritually on many Tribal members.
Ex. 7002, {1 7-10.

88. Vance's testimony is insufficient to establish that Keystone cannot meet any
permit condition. Permit Condition 43 addresses the protection of cuitural resources and
provides that Keystone must follow the Unanticipated Discoveries Plan as approved by the
Department of State. If Keystone finds any cultural resources during construction, Keystone
must notify the Depariment of State and the State Historic Preservation Office, and, if
appropriate, develop a plan to address the resource, Vance offered no testimony that Keystone

cannot or will not comply with this condition.
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69. Dakota Rural Action called Evan Vokes, a former TransCanada employee, to
testify about welding and other safety issues that he perceived from his tenure. TR 1768; Ex.
1003-A. Vokes, who is no longer a licensed professional engineer, was employed by
TransCanada from 2007 until May, 2012, although he did not actively work at TransCanada after
October 26, 2011. TR 1544-1554, He started in the welding group as an engineer in training,
and became a professional engineer in 2009, His rank from 2009 until October, 2011, was
junior engineer. TR 1549-1562. When he started at TransCanada, he had no previou

experience with pipeline welding. TR 1872, ‘

70. Vokes testified that TransCanada inspects 100% of the welds in its mainline
pipe, even though applicable federal regulations require that only 15% of the welds be inspected.
TR 1578.

71. Vokes testified that he thought that TransCanada had probiems with automated
ultrasonic testing (AUT) of welds on the Cutbank Project in Canada, Vokes testified that he
‘found defects in welding procedures used by TransCanada and that he notified his superiors. TR
1594-1597. He testified that the National Energy Board in Canada (NEB) sent a letter related to
nine welding procedures not meeting minimum qualifications. TR 1594, Vokes testified that he
thought that a pipeline rupture that occurred near Otterburne, Manitoba, was an example of a
problem caused by a defective weld. TR 1598-9159. Dan King, TransCanada's Chief Engineer
and Vice President for Asset Reliahility, testified that the concerns that the NEB raised about
AUT on the Cutbank Project were administrative in nature, not technical. He testified that they
did not affect the safety of any welds, TR 2264-2265. He testified that the rupture on a natural
gas pipeline near Ofterburne was caused by a failure on a weld that was completed in 1960
under different procedures and standards. TR 2265-2266. In addition, he testified that
TransCanada worked with the NEB to look at the other welds on the same pipeline and found no

issues. TR at 2266-2267.

72. Vokes testified that he was aware of pipe intended for the Keystone Pipeline that
had manufacturing defects. TR 1602-1603. Dan King testified that there was pipe manufactured
for the Canadian portion of the project that had problems, and it was rejected by TransCanada
and never shipped or installed. TR 2287-2268.

73. Vokes testified that he was involved in testing the integrity of the welds along a
segment of the Keystone Pipeline. TR at 1600-1801. There were issues with peaked pipe, which
_ is the result of a manufacturing problem. TR 1610-1611. Vokes thought that the pipe shouid not
have been used because it could fatigue over time. TR 1611-1614. He thought, however, that
“lwle did a very good job, actually very good pipe, other than the fact of the peaking.” TR 1613,
Dan King testified that there was no pipe installed on the Keystone Pipeline that was inspected
in a manner that did not come within the tolerances permitted by code, and that the pipe met
TrangCanada's tolerances, which are stricter than code. TR 2269-2270.

74. Vokes testified that he thought there were problems with gas metal arc welding
causing lack-of-fusion defects. TR 1603-1605. Dan King festified that lack-of-fusion defects can
occur with gas metal arc welding, which is typically used with larger diameter pipe, but that the
defects are generally found during the inspection process, and then removed or repaired. TR

2271-2272.

75. Vokes testified that he worked on the Bison Project, that there were problems
with the welding, and that while TransCanada wanted to use AUT for the welds, it was
technically a problem. TR 1614-1619. As a resuit of the problems, Vokes festified that there
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were 1,200 or 1,300 welds on the project that went into the ground that never had a code
inspection. TR 1621. Vokes also testified that there were dents associated with welds on the
Bison project. TR 1623-1624. Dan King testified that there was an in-service failure on the Bison
Pipeline, which is a natural gas line. The failure was causad by some externai force, but the
source of the external force, which appeared to be some sort of heavy equipment strike, could
not be determined. TR 2273-2274, PHMSA was involved in the investigation and, after
investigation and a corrsctive action order, allowed the project back into service and cleared the
corractive action order. TR 2274. As a result of the failurg, TransCanada increased the number
of inspectors on projects and improved inspector training. TR 2274-2275. King also testified
that he disagreed with Vokes's testimony that there could be 1,200 to 1,300 welds in the ground
that have not been subject to an inspection that meets code on the Bison project. He testified
that PHMSA's involvement and inspection of 100% of the welds was thorough and complete.

TR 2275-22786.

76. Vokes testified that in connection with the Keystone XL Pipeline, he worked on
one section in Canada and maybe the Gulf Coast Project in the United States. TR 1754. He
testified that he was concerned that TransCanada was using Weldsonix, a nondestructive
axamination company to inspect welds, because there had been issues with Weldsonix in the
past. TR 1754-1756. He testified that he was told to qualify Weldsonix. TR 1756. Dan King
testified that TransCanada was dissatisfisd with the performance of Weldsonix on a project in
2004, but that Weldsonix U.S.A., which did work on the Keystone Pipeline, passed a
qualification process and performed very well on that preject. TR 2276-2277. After an
anonymous person raised issues about inspection on the Keystone Fipeline, TransCanada did a
100% audit and found no issues with the work that Weldsonix had done. TR 2277.

77. Vokes’s testimony is insufficient to establish that Keystone cannot meet any
permit condition. His testimony did not directly relate to any permit condition. Morsaver, it is
undisputed that Vokes has no first-hand knowiedge of any welding or inspection defects on the
Keystone Pipeline, the Gulf Coast Project, or the Houston Lateral Project. it is also undisputed
that he has no knowledge of any welding or inspection defects in South Dakota TR 1773, 1775,

1777-1778.

Conclusion

78. At its regularly scheduled meeting on dJanuary 5, 2016, the Commission
considered this matter. The Commission unanimously voted to approve the Company's request
for an order accepting its certification. The Commission finds that the Company certified that it
remains eligible to construct the project under the terms of 2010 permit, subject to the
provisions of 49-41B. The Commission finds that the Company certified that the Project
continues to meet the conditions upon which the 2010 permit was issued.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and parties to this
proceeding under SDCL Chapter 48-41B and ARSD Chapter 20:10:22. The Commission has
the legal authority to decide whether to accept Keystone’s Certification under SDCL § 48-41B-

27.

2. The Amended Final Decision and Order dated June 30, 2010, in. Docket HP09-
001 was not appealed and constitutes a final order of the Commission.
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3. Even though more than four years have elapsed since the permit was issued in
Docket HP0S-001, the permit has not lapsed or expired. Keystone therefore has no legal
obligation to again prove fhat it meets the requirements of SDCL § 49-41B-22, which the
Commission concluded in the Amended Final Decision entered in Docket HP0S9-001 it had met.
Keystone's burden of proof under SDCL § 48-41B-27 is distinct from its burden under SDCL §

48-41B-22.

4, Under SDCL § 49-41B-27, Keystone has the burden of proof to show that its
certification is valid.

5. “Conditions” as used in SDCL § 49-41B-27 means the 50 Conditions attached as
Exhibit A to the Decision.

8. The Commission has no authority over condemnation or eminent domain, SDCL
21-35-1 requires that these issues be brought before the circuit court.

7. The Keystone XL pipeline route does not cross any reservation land or land held
in frust for Indian Tribes. The Commission has no jurisdiction to adjudicate aboriginal or
usufructory rights with respect to lands that were formerly Indian country under the Treaties of
1851 or 1868 prior to diminishment.

8. Keystone met its burden of proof through the Certification signed by Corey
Goulet, the documents filed with its Certification Petition, and the direct testimony of its
witnesses establishing that despite some updates related to the Project since June 30, 2010,
none of these updates affects Keystone's ability to meet the conditions on which the permit was

granted. '

9. With respect to prospective conditions that are unaffected by the updates since
June 29, 2010, Keystone is as able today to meet the conditions as it was when the permit was
issued as cerlified to in the Certification signed by Corey Goulet. No evidence was offered
demonstrating that Keystone will be unable to meet the conditions in the future. Keystone
offered sufficient evidence to establish that Keystone can continue to meet the conditions.

10. The Intervenors failed to establish any reason why Keystone cannot continue to
meet the conditions on which the permit was issued.

11. Under Section 106 of the National Historic Preservation Act, it is the legal
obligation of the Department of State fo consult with the Tribes in South Dakota. 16 U.S.C. §

470f; 36 C.F.R. Part 800.

12, . The Commission granted party status fo every person or entity who sought it.
The Intervenors were afforded a full and fair opportunity to be heard. The proceedings in this
docket were substantially longer, more in-depth, and more involved than in HP08-001, even
though Keystone’s burden of proof was more fimited in scope. The Commission needs no
additional information to determine whether to accapt Keystone’s Certification under SDCL § 49-

41B-27.

13. The Commission concludes that the Cerification and all required filings have
been filed with the Commission in conformity with South Dakota law and that all procedural
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requirements under South Daketa law, including public hearing requirements, notice, and an
opportunity to be heard, have been met.

It is therefore

ORDERED that Keystone's Cedtification under SDCL § 49-41B-27 is accepted by the
Commission and found to be valid and Keystone is authorized to proceed with the construction
and operation of the Keystone XL Pipeline subject to the conditions attached as Exhibit A to the
Amended Final Decision and Order dated June 30, 2010.

NOTICE OF ENTRY AND OF RIGHT TO APPEAL

SE TAKE_NOTICE that this Final Decision and Order was duly issued and entered
on the?-l@ day of ry , 2016. Pursuant to SDCL 1-26-32, this Final Decision
and Order will take effect 10 days after the date of receipt or faiiure to accept delivery of the
decision by the parties. Pursuant to ARSD 20:10:01:30.01, an application for a rehearing or
reconsideration may be made by filing a written pstition wilh the Commission within 30 days
from the date of issuance of this Final Decision and Order; Notice of Entry. Pursuant to SDCL 1-
28-31, the parties have the right to appeal this Finai Decision and Order to the appropriate
Circuit Court by serving notice of appeal of this decision to the circuit court within thirty (30) days
after the date of service of this Notice of Decision.

Dated at Pierre, South Dakota, this 7'[5’ day of]__ﬁw%_, 20186.

CERTIFICATE OF SERVICE BY ORDER OF THE COMMISSION:

The undersigned heraby certifies that this
document has been served today upon all parties
of record in this docket, as listed on the docket

service ljst, electronlcally or by mail.
,K I AL A
Date: j ﬁ? / / é/

{OFFICIAL SEAL)}
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MEMORANDUM DECISION

This 1s an appeal from the Final Decision of the South Dakota Public Utilities
Commission (“PUC”) regarding certification of TransCanada’s Keystone XL Pipeline
Permit. Appellants are tribes, organizations, and individual landowners who
intervened in the PUC’s proceeding and now appeal to this Circuit Court. In
general, Appellants argue that TransCanada failed to prove that the Keystone XL

Project “continues to meet the conditions upon which the permit was issued” in
2010. This Court AFFIRMS the decision of the PUC.

BACKGROUND

TransCanada Keystone Pipeline LP (“TransCanada”), appellee, is a Delaware
limited partnership, a wholly owned subsidiary of TransCanada Corporation.
TransCanada Reply Brief to Common Arguments of Several Appellants at 2. Based
in Calgary, Alberta, Canada, TransCanada owns and operates power plants,
natural gas storage facilities, and nearly 45,000 miles of crude oil and natural gas
pipelines in Canada, the U.S., and Mexico. 1d.

In 2005, TransCanada began developing the Keystone Project, anchored by
two large capacity pipelines running from Hardisty, Alberta, to Patoka, Illinois and
the Texas Gulf Coast. Id. The Keystone Pipeline, first operational in 2010, runs
southeast from Hardisty to a point south of Winnipeg, then straight south across
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North and South Dakota to Steele City, Nebraska, just north of the Nebraska-
Kansas border. Id. In 2007, TransCanada applied for, and the South Dakota Public
Utilities Commission issued, a construction permit for the Keystone Pipeline. Id. at
3.

In 2008, TransCanada announced its plan to construct the Keystone XL
Pipeline. Id. The proposed Keystone XL Pipeline would primarily be used to
transport tar sands crude oil extracted from the Western Canadian Sedimentary
Basin from a hub near Hardisty, Alberta, Canada, to delivery points in Oklahoma
and Texas. Dakota Rural Action Brief at 2; AR at 9173, referencing U.S. State
Dept. Final Supplemental Environmental Impact Statement (“FSEIS”), pp. ES-6-7.
In South Dakota, the proposed Keystone XL Pipeline would cross portions of
Harding, Butte, Perkins, Meade, Pennington, Haakon, Jones, Lyman, and Tripp
counties. Id.; AR at 31684-31685.

On March 12, 2009, TransCanada filed an application with the South Dakota
PUC for a permit as required by SDCL § 49-41B to construct the South Dakota
portion of the Keystone XL Pipeline (“Pipeline”). ICOUP Brief at 1. The original
application described the Pipeline to be an approximately 1,702 mile pipeline for
transporting crude oil from Alberta, Canada, to the greater Houston area in Texas,
with approximately 1,375 miles to be located in the United States, 313 of which
would be located in the western part of South Dakota. Id. TransCanada was
required to provide information including a description of the nature and location
and the purpose of the proposed Pipeline to the PUC in its permit application in
order for the PUC to make an informed, sound decision on the project under South
Dakota Law. SDCL § 49-41B-11; Yankton Sioux Tribe Brief at 1. The PUC issued
1its Amended Final Decision and Order on June 29, 2010, based on that information.
Yankton Sioux Tribe Brief at 1. As a part of its Final Decision, the PUC issued a
detailed list of its findings of fact and conclusions of law that led to the decision. Id.
Through this Final Decision, the PUC issued a permit authorizing construction of
the Pipeline as the project was described and defined in the findings of fact
contained in the 2009 Final Decision. Id.

On September 15, 2014, after failing to commence any construction in South
Dakota over a four year period under its permit granted in 2010 in HP09-001,
TransCanada filed a Certification with the PUC signed by Corey Goulet, President
of the Keystone Pipeline business unit, on September 12, 2014, in Calgary, Alberta,
Canada, and a Petition for Order Accepting Certification under SDCL § 49-41-27.
ICOUP Brief at 1-2. The certification and petition, filed as PUC Docket HP14-001
asserted that the conditions upon which the PUC granted the facility permit in
Docket HP09-001 continue to be satisfied. Id. The petition requested that the PUC
1ssue an order accepting its certification pursuant to SDCL § 49-41B-27. Id. As an
appendix to the petition, TransCanada submitted a document captioned “Tracking
Table of Changes” that identified thirty (30) findings contained in the Final



Decision and, for each finding, sets out a new different finding. Id.; see Petition for
Order Accepting Certification, Appendix C.

The Cheyenne River Sioux Tribe (“CRST”) filed for intervention in PUC
docket HP14-001 on October 15, 2014. CRST Intervention at 305-07, Cheyenne
Brief at 3. On October 30, 2015, TransCanada submitted a Motion to Define the
Scope of Discovery. Id.; TransCanada’s Motion to Define Discovery at 1000-05.
TransCanada asserted in its motion that the scope of the proceedings in Docket
HP14-001 were narrowly confined by SDCL § 49-41B-27 to the fifty requirements
listed in the original permit. Id. CRST opposed TransCanada’s Motion and filed its
response on December 1, 2014. CRST Response to Motion to Define Discovery at
1249-61; Cheyenne Brief at 3. The PUC subsequently granted TransCanada’s
Motion to Define the Scope of Discovery on December 17, 2014. PUC Order to
Grant Motion to Define Issues at 1528-29; Cheyenne Brief at 3.

Following discovery, the PUC held an evidentiary hearing beginning on July
27, 2015. Cheyenne Brief at 3. The hearing lasted nine days and TransCanada
submitted pre-filed direct testimony for its witnesses. Id.; TransCanada Pre-Filed
Test. at 27465-917. At the conclusion of the evidentiary hearing CRST, along with
other Appellants, made a Joint Motion to Deny the Petition for Certification on the
grounds that TransCanada failed to submit substantial evidence. Id.; HP14-001
Evidentiary Hr’'g Tr. at 27338, 27345; 7-11. The PUC denied the Joint Motion to
Dismiss. HP14-001 Evidentiary Hr’g Tr. at 27361:16-18; 27367:13-14, Cheyenne
Brief at 3-4.

Pursuant to the PUC’s instructions, CRST submitted its Post-Hearing Brief
on October 1, 2015. CRST Post Hr’'g Brief at 29538-559; Cheyenne Brief at 4. In its
Post-Hearing Brief, CRST argued that the PUC must reject TransCanada’s Petition
for Order Accepting Certification on the grounds that TransCanada failed to submit
substantive evidence upon which it could grant the petition. Cheyenne Brief at 4.
On November 6, 2015, after all post-hearing briefs had been submitted to the PUC,
President Obama rejected TransCanada’s application for a Presidential Permit to
cross the United States — Canada border. Id. Requirement number two (2) of the
2010 South Dakota permit explicitly requires TransCanada to obtain the
Presidential Permit. Id. As such, on November 9, 2015, CRST and other
Appellants filed a Joint Motion to Dismiss the Petition for Certification and Revoke
the 2010 Permit. Joint Motion to Dismiss at 31347-355; Cheyenne Brief at 4.

CRST and others argued that, with the President’s rejection, it was now
impossible for TransCanada to meet requirement number two (2) in the underlying
permit. Id. On December 22, 2015, the PUC held a hearing dismissing Appellants’
Joint Motion, reasoning that it was still theoretically possible for TransCanada to
eventually comply with the condition. PUC Motion Hr’g Tr. 31623:19-24 and
31625:1-14; Cheyenne Brief at 4.



On January 6, 2016, the PUC unanimously approved TransCanada’s re-
certification petition for continued construction through the western half of South
Dakota. ICOUP Brief at 2. This region of the state, carved out of the heart of the
Great Sioux Nation in 1889, remains home to five (5) of the nine (9) federally
recognized, protected Indian reservations located within the geographic boundaries
of South Dakota. Id. This region is presently untraversed by any major crude oil,
refined products and highly volatile or hazardous liquid pipelines. Id. The only
pipeline system of any real significance in this half of South Dakota is the Mni
Wiconi Rural Water Supply Project which carries drinking water from the Missouri
River near Pierre to “West River’” communities and ensures safe and adequate
municipal, rural, and industrial water supply for the residents of the Pine Ridge
Indian, Rosebud Indian, and Lower Brule Indian Reservations and the citizens of
Haakon, Jackson, Jones, Lyman, Mellette, Pennington, and Stanley counties. Id.

On January 21, 2016, the PUC granted TransCanada’s Petition for Order
Accepting Certification and published its Final Decision and Order Finding
Certification Valid and Accepting Certification. PUC Final Decision and Order at
31668-695, Cheyenne Brief at 4. On February 19, 2016, CRST filed Notice of
Appeal with the Sixth Circuit Court in Hughes County, TransCanada, and all
interested parties in PUC Docket HP14-001. Cheyenne Brief at 4. CRST filed a
Statement of Issues on February 29, 2016. Id. CRST and all other Appellants from
PUC Docket HP14-001 subsequently filed a Motion and Stipulation for
Consolidation and Extension of time on April 13, 2016. Id. at 4-5.

JUDICIAL NOTICE

To be built as proposed and originally permitted, the Pipeline needs permits
from each of the states through which it passes. ICOUP Brief at 2-3. A
Presidential Permit is required under federal law, because the proposed Pipeline
crosses an international boundary. Executive Order 13337, 69 Fed. Reg. 25229
(August 30, 2004); Appellant Brief at 3. This Court takes judicial notice that on
November 6, 2015, the U.S. Department of State denied TransCanada’s second
application for a Presidential Permit for the Keystone XL Pipeline. The federal
Presidential Permit was rejected by the United States Department of State, after
failed environmental reviews, as not in our national interest and denied on
November 7, 2015. President Obama cited concerns about climate change, energy
prices, and jobs as his major reason. ICOUP Brief at 2-3.

This Court also takes judicial notice that following the inauguration of
President Trump, a number of actions have been taken to help facilitate the
construction of both the Keystone XL Pipeline and the Dakota Access Pipeline
(which would run thru a significant portion of Eastern South Dakota, though is not
at issue in this case). On January 24, 2017, President Trump issued a
Memorandum for the Secretary of State, Secretary of the Army, and Secretary of
the Interior, which invited TransCanada to “promptly re-submit its application to
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the Department of State for a Presidential permit for the construction and operation
of the Keystone XL Pipeline, a major pipeline for the importation of petroleum from
Canada to the United States.” Presidential Memorandum Regarding Construction
of the Keystone Pipeline; https://www.whitehouse.gov/the-press-office/ 2017/01/24/
presidential-memorandum-regarding-construction-keystone-xl-pipeline. The
Memorandum further directed that the Secretary of State shall take all actions
necessary and appropriate to facilitate its expeditious review and reach a final
determination within 60 days of TransCanada’s submission of the permit
application. Id. The permit was submitted on January 26, 2017. https:/
keystonepipeline-xl.state.gov/documents/organization/267737.pdf. On March 24,
2017, the Under Secretary of State for Political Affairs issued a Presidential Permit
to TransCanada authorizing TransCanada to construct, connect, operate, and
maintain pipeline facilities at the U.S.-Canadian border in Phillips County,
Montana. https://www.state.gov/r/pa/prs/ps/2017/03/269074.htm. This Court takes
judicial notice of the current Presidential Permit.

QUESTIONS PRESENTED

Appellants join in these three substantive issues:

I. Whether the PUC erred in denying Appellants’
Motion to Dismiss when the Presidential Permit
was denied by the State Department and President
Obama?

II. Whether the PUC shifted the burden of proof to
Appellants  during the hearing, requiring
Appellants to prove TransCanada cannot comply
with the Conditions instead of requiring
TransCanada to prove that they can comply?

III.  Whether the PUC committed clear error when it
determined that TransCanada met its burden of
proof by substantial evidence that it continues to
meet the Conditions?

Appellants also appeal several discovery rulings and present these discovery-
related issues:

IV.  Whether the PUC erroneously limited the scope of
discovery by granting Motion to Define Issues?

V. Whether the PUC committed clear error by
ordering that pre-filed testimony be submitted



before discovery responses from a potential motion
to compel were due?

VI. Whether the PUC wrongfully excluded 20
Intervenors’ testimony as a discovery sanction for
untimely disclosure?

DRA, ICOUP, and Yankton Sioux Tribe appeal several evidentiary rulings
made by the PUC, and presents these issues:

VII. Whether the PUC erroneously excluded DRA
exhibits for untimely disclosure?

VIII. Whether the PUC erred when it admitted and
considered the “Tracking Table of Changes”
prepared by TransCanada and included in its
Petition for Certification?

IX. ICOUP appeals whether the PUC erred when it
failed to admit or consider climate change
testimony during this Certification hearing?

X. DRA appeals whether there was bias on behalf of
the PUC regarding a denial to produce documents
under the attorney work product doctrine and
attorney-client privilege?

Next, Yankton Sioux Tribe appeals certain tribal rights issues:

XI.  Whether the PUC erred by relying on the Final
Supplemental Environmental Impact Statement in
FOF 57 that TransCanada consulted with the
Standing Rock Sioux Tribe?

XII. Whether the PUC erred by precluding testimony of
aboriginal title or usufructuary rights?

XIII. Whether the PUC erred when it concluded that
Tribes are not “local governmental units” under
Condition 6?

Finally, DRA individually appeals many of the PUC findings of facts. The
Court will address those arguments that have merits. Otherwise, this Court
summarily AFFIRMS all other PUC findings of fact. SDCL § 1-26-36.



STANDARD OF REVIEW

This court’s review of a decision from an administrative agency is governed
by SDCL 1-26-36.

The court shall give great weight to the findings made
and inferences drawn by an agency on questions of fact.
The court may affirm the decision of the agency or
remand the case for further proceedings. The court may
reverse or modify the decision if substantial rights of the
appellant have been  prejudiced because the
administrative findings, inferences, conclusions, or
decisions are:

(1) In violation of constitutional or statutory
provisions;

(2) In excess of the statutory authority of the
agency,

(3) Made upon unlawful procedure;
(4) Affected by other error of law;

(5) Clearly erroneous in light of the entire
evidence in the record; or

(6) Arbitrary or capricious or characterized
by abuse of discretion or clearly unwarranted
exercise of discretion.

A court shall enter its own findings of fact and conclusions
of law or may affirm the findings and conclusions entered
by the agency as part of its judgment.”

SDCL 1-26-36. “Agency decisions concerning questions of law . . . are fully
reviewable.” Hayes v. Rosenbaum Signs & Outdoor Adver., Inc., 2014 S.D. 64, Y 7,
853 N.W.2d 878, 881.

All of the Appellants cite to pre-1998 case law for the outdated standard of
review of an agency’s findings of fact. Appellants cite to cases which applied a
substantial evidence analysis to review an agency’s findings.! However, the South

L Abild v. Gateway 2000, Inc., 1996 S.D. 50, 6, § 6, 547 N.W.2d 556, 558 (“Unless we are left with a
definite and firm conviction a mistake has been made, the findings must stand. The question is not
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Dakota Supreme Court revised and clarified the review standard in Sopko I. Sopko
v. C & R Transfer Co., 1998 S.D. 8, § 6, 575 N.W.2d 225, 228. Our Supreme Court
concluded,

To allay future confusion over the proper standard of
review in administrative appeals, we will no longer
employ ‘substantial evidence” terminology. In the past,
we have regularly combined clearly erroneous and
substantial evidence principles, but the latter is not the
proper test. SDCL 1-26-36 was amended effective July 1,
1978, changing the standard of review for sufficiency of
the evidence from “unsupported by substantial evidence
on the whole record” to “clearly erroneous.” (For reasons
unknown the definition remains unrepealed. SDCL 1-26-
1(9)). The difference between the two standards should
not be obscured: It is simply inaccurate to conclude,
findings supported by substantial evidence are not clearly
erroneous. 1 S. Childress & M. Davis, Federal *229
Standards of Review § 2.07 at 2-44 (2d ed. 1992) (citing
cases from every federal circuit). Even when substantial
evidence supports a finding, reviewing courts must
consider the evidence as a whole and set it aside if they
are definitely and firmly convinced a mistake has been
made. See W.R.B. Corp. v. Geer, 313 F.2d 750, 753, (5th
Cir.1963), cert. denied 379 U.S. 841, 85 S.Ct. 78, 13
L.Ed.2d 47 (1964). Furthermore, “[ulse of substantial
evidence language, even 1in a technically correct
comparison, is troublesome not only as a vestige of the
rejected jury test, but also as a potential infringement on
separate standards of review in other areas, such as
administrative appeals.” Childress & Davis, supra, §
2.07, at 2-47.

Sopko v. C & R Transter Co., 1998 S.D. 8, § 7, n.2, 575 N.W.2d 225, 228-29 (“In our
view, ‘substantial evidence’ and ‘clearly erroneous' are not synonymous.”) (emphasis
added).

whether there is substantial evidence contrary to the findings, but whether there is substantial
evidence to support them.”); Therkildsen v. Fisher Beverage, 1996 S.D. 39, Y 8, 545 N.W.2d 834, 836
(“Our standard of review of factual issues is the clearly erroneous standard. Under this standard, we
must determine whether there was substantial evidence to support the Department’s finding.”);
Helms v. Lynn’s, Inc., 1996 SD 8, Y 10, 542 N.W.2d 764, 766.



Dakota Rural Action (“DRA”) asks this court to apply the Public Trust
Doctrine and hold the PUC to a higher standard, a trustee with fiduciary duties to
the public to protect natural resources. DRA Initial Brief, at 19-20. DRA suggests
that the PUC should have set a higher bar for TransCanada, whose activities risk
damaging the State’s land and water resources. As DRA cites, South Dakota
adopted the Public Trust Doctrine in Parks v. Cooper and held, “we align ourselves
with the Idaho, Iowa, Minnesota, New Mexico, Montana, North Dakota, Oregon,
Utah, and Wyoming decisions that have recognized the public trust doctrine's
applicability to water, independent of bed ownership.” Parks v. Cooper, 2004 S.D.
27, 9 46, 676 N.W.2d 823, 838. But Parks was an appeal to the Supreme Court
from a declaratory judgment by a circuit court, not an administrative appeal, and
the Supreme Court did not apply the Doctrine as an additional standard of review
to SDCL § 1-26-36, but as a legal principle that “all waters . . . are held in trust by
the State for the public.” There is no precedent for “reviewling] the PUC’s Order
through the lens of the Public Trust Doctrinel.]” DRA Initial Brief at 20.

The standard of review the circuit court will apply when examining the
PUC’s findings 1s “to decide whether they were clearly erroneous in light of the
entire evidence in the record.” Sopko v. C & R Transtfer Co., 1998 S.D. 8, § 6. “If
after careful review of the entire record [the court is] definitely and firmly convinced
a mistake has been committed, only then will [the court] reverse.” Id. Under the
clearly erroneous standard, the question on appellate review is not whether the
reviewing court would have made the same findings as the underlying court or
agency, but whether on the entire evidence, the reviewing court is left with a

definite and firm conviction that a mistake has been made. Halbersma v.
Halbersma, 775 N.W.2d 210, 2009 S.D. 98.

ANALYSIS AND DECISION

I.
Whether the PUC erred in denying Appellants’ Motion to Dismiss when the
Presidential Permit was denied by the State Department and President Obama?

In a statement by Secretary of State John Kerry on November 6, 2015, he
stated,

“After a thorough review of the record, including
extensive analysis conducted by the State Department, I
have determined that the national interest of the United
States would be best served by denying TransCanada a
presidential permit for the Keystone XL pipeline.
President Obama agrees with this determination and the
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eight federal agencies consulted under Executive Order
13337 have accepted it.”

http://www.state.gov/secretary/remarks/2015/11/249249.htm.

“For proposed international petroleum pipelines (such as the Keystone XL
Pipeline) the President of the United States, through Executive Order 13337,
directs the Secretary of State to decide whether a project serves the national
interest before granting a Presidential Permit.” Dakota Rural Action Brief at 21.
DRA contends that PUC fatally erred in denying the Joint Motion to Dismiss which
asked the PUC to revoke the Original Permit as a result of the denial of a
Presidential Permit for the Project. Id.

Condition No. 2 of the Original Permit specifically provides that
TransCanada “shall obtain and shall thereafter comply with all applicable federal,
state and local permits, including but not limited to: Presidential Permit from the
United States Department of State”. Id. DRA argues that SDCL § 49-41B-27
clearly provides that TransCanada must show it could continue to meet the
conditions of the Original Permit in order to obtain certification, not that they wil/
meet conditions at some point in the future. Id. (emphasis added). DRA contends
that when the Presidential Permit was applied for and denied, the PUC should have
immediately dismissed TransCanada’s petition for certification and issued an order
granting the Joint Motion to Dismiss. Id. at 22. DRA argues that the failure of the
PUC to do so was in excess of its statutory authority, constituted an error of law,
and was arbitrary or capricious in nature. Id.

The PUC looks to the definition of “shall” as meaning “something that wil/
take place in the future,” and another definition of “shall” i1s a “requirement”. PUC
Reply Brief to CRST at 17 (emphasis added). “Under KXL Condition 2, it is clear
that [TransCanadal did not have the permits set forth in the condition at the time
the KXL Decision was issued, but that it would be required to obtain such permits,
to the extent such permits were still required, before it could proceed with the
Project.” 1Id. PUC goes on to say that TransCanada has previously had its
Presidential Permit denied and it has reapplied. Id. SDCL § 49-41B-33 allows the
PUC to revoke TransCanada’s permit for “failure to comply with the terms or
conditions of the permit”. Id. However, at this point the PUC states that they have
not determined that such a time has arrived. 1d.
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DRA also touches on an argument raised by an individual Intervenor and
rancher, Paul Seamans during the hearing on the Intervenors’ Joint Motion to
dismiss. Id. Mr. Seamans said, “if you let this thing go on forever and ever, you
have that easement hanging over your heard. And it’s going to affect the salability
of your land if you ever decide to sell it.” Hr’g Tr. at 31600:13-16. DRA argues then
that by denying the Joint Motion to Dismiss, the PUC has effectively told South
Dakota landowners that title to their property is clouded in perpetuity. Dakota
Rural Action Brief at 22. “A perpetual cloud on landowners’ title, with a
corresponding impairment of marketability of property, creates a tremendous issue
with respect to due process of law and a deprivation of property rights.” Id.
Whatever significance that argument may have is rendered moot by the subsequent
grant of the Presidential Permit, of which this Court has taken judicial notice, and
1s not now ripe for consideration in this proceeding.

This Court is in agreement with the PUC regarding the definition of shall in
the Original Permit, that TransCanada could obtain the permit in the future and it
would be required to do so prior to beginning construction on the Pipeline project.
The PUC was not clearly erroneous in their decision to deny the Motion to Dismiss
based on the denial of the Presidential Permit at the time of certification. Thus, the
decision of the PUC is AFFIRMED.

II.
Whether the PUC shifted the burden of proof to Appellants during the hearing,
requiring Appellants to prove TransCanada cannot comply with the Conditions
instead of requiring TransCanada to prove that they can comply?

Pursuant to ARSD 20:10:01:15.01, in a contested case proceeding such as
HP14-001, the “petitioner has the burden of proof going forward with presentation
of evidence unless otherwise ordered by the commission”. Yankton Sioux Tribe
Brief at 10. Yankton argues that a plain reading of the rule required the PUC to
place the burden of proof on TransCanada, and that the PUC issued no order to
alter this standard. Id. However, Yankton asserts that the PUC “time and time
again ruled in favor of [TransCanadal on the ground that the intervenors had failed
to meet some nonexistent burden of proof’. Id. Cheyenne River Sioux Tribe joins in
this argument,

“The rules are explicitly clear and dispositive in the
instant matter. TransCanada was the petitioner in
HP14-001. TransCanada submitted a Petition for Order

12



Accepting Certification to the PUC pursuant to SDCL §
49-41B-27. TransCanada’s Petition asked the PUC to
make a factual determination that TransCanada can
continue to meet the conditions upon which the original
permit was granted. Intervening parties opposed
TransCanada’s Petition. As a result the PUC held a
contested evidentiary hearing on the matter. During such
a proceeding the rules state that TransCanada must carry
the burden of proving that the proposed Keystone XL
pipeline project continues to meet the conditions upon
which the original permit was granted.”

Cheyenne River Sioux Tribe Brief at 6.

Yankton cites to SDCL § 49-41B-22 in their brief to establish that the
Applicant has the burden of proof when the PUC is acting as an adjudicator.
Yankton Sioux Tribe Brief at 12. That statute reads,

“The applicant has the burden of proof to establish that:

(1) The proposed facility will comply with all
applicable laws and rules;

(2) The facility will not pose a threat of
serious injury to the environment nor to
the social and economic condition of
inhabitants or expected inhabitants in
the sitting area;

(3) The facility will not substantially impair
the health, safety or welfare of the
inhabitants; and

(4) The facility will not unduly interfere with
the orderly development of the region
with due consideration having been given
the views of governing bodies of affected
local units of government.”

SDCL § 49-41B-22. However, this statute does not seem to be in concert with the
actual issues at hand in this case.

Yankton also cites to ARSD 20:10:01:15.01, which states,
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“In any contested case proceeding, the complainant,
counterclaimant, applicant, or petitioner has the burden
going forward with presentation of evidence unless
otherwise ordered by the commission. The complainant,
counterclaimant, applicant, or petitioner has the burden
of proof as to factual allegations which form the basis of
the complaint, counterclaim, application, or petition. In a
complaint proceeding, the respondent has the burden of
proof with respect to affirmative defenses.”

ARSD 20:10:01:15.01, Yankton Sioux Tribe Brief at 12. Yankton argues that this is
the on-point rule, which the PUC is required to enforce. Id. at 13.

DRA also joins in this issue,

“The PUC in its Order, erroneously shifted the burden of
proof to the intervenors. For example, Finding No. 31,
which relates to approximately 41 separate requirements
within the 50 conditions of the Original Permit, recites
that “[nJo evidence was presented that [TransCanadal
cannot satisfy any of these conditions in the future”.
([AR] 31686). Likewise, Findings Nos. 32, 33, 34, 27, 42,
and 68 also recite, in somewhat similar language, that “no
evidence was presented that [TransCanadal cannot
continue to comply with this condition.” ([AR] 31686-
31687, 31691). The PUC went even further in Conclusion
of Law No. 10, which recites that the intervenors failed to
establish any reason why TransCanada cannot continue
to meet conditions of the Original Permit ([AR] 31694).”

Dakota Rural Action Brief at 26. DRA argues that TransCanada had the burden of
demonstrating, through substantial evidence, that it could continue to comply with
the conditions of the Original Permit, and in the absence of any evidence,
certification could not have been granted. Id. TransCanada failed to meet their
burden, and in an attempt to rescue the company, the PUC erroneously shifted the
burden to the intervenors. Id.

TransCanada, on the other hand, contends that the Commission issued no
explicit orders relating to the burden of proof other than the statements by various
Commissioners throughout the proceeding that Keystone had the burden of proof.
TransCanada Reply Brief to Common Arguments of Several Appellants at 10.
Moreover, TransCanada argues,

“The Commission’s final decision does not indicate that it
shifted any burden to the Appellants other than the
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conclusion of law that [TransCanadal having met its
burden, the Intervenors failed to establish any reason
why [TransCanada] cannot continue to meet the
conditions. That conclusion 1s not contrary to the
administrative rule.”

Id. at 10-11.

During opening remarks at the beginning of the Evidentiary Hearing on July
27, 2015, Commissioner Nelson stated, “It is the Petitioner, TransCanada, that has
the burden of proof. And under SDCL 49-41B-27 that burden of proof is to establish
that the proposed facility continues to meet the 50 conditions set forth in the
Commission’s Amended Final Decision.” HP14-001 Evidentiary Hr’g Tr. at AR
23968:6-10. Mr. Taylor, one of the lawyers appearing at that hearing on behalf of
TransCanada Corporation gave an opening statement in which he acknowledge this
burden by stating, “We are here today to meet Keystone’s burden of proof.” Id. at
24025:17-18.

TransCanada does not dispute that it had the burden of proof to show that its
certification i1s valid. TransCanada Reply Brief to Common Arguments of Several
Appellants at 8-9. However, TransCanada does not believe this means that the
Appellants had no burden in the proceeding. Id. at 9.

“Rather, as the South Dakota Supreme Court has held,
the term ‘burden of proof encompasses two distinct
elements: ‘the burden of persuasion,’” i.e., which party
loses if the evidence is closely balanced, and the ‘burden of
production,’ i.e., which party bears the obligation to come
forward with the evidence at different points in the
proceeding.”

Id. (citing In re Estate of Duebendorfer, 2006 S.D. 79, q 42, 721 N.W.2d 438, 448).
The burden of persuasion rests with the party having the affirmative side of an
issue and does not change, but the burden of going forward with the evidence may
shift. Id. TransCanada asserts that after they submitted their certification,
accompanying documents, and testimony per SDCL § 49-41B-27, the Appellants, as
challengers to TransCanada’s certification bore the burden of offering sufficient
evidence to show that TransCanada’s certification was invalid because
TransCanada could not in fact meet some of the permit conditions. Id.

This Court does not find clear error in the PUC’s application of the burden of
proof in this case. While Appellants point to Findings by the PUC that no evidence
was presented that TransCanada cannot satisfy conditions in the future, or
continue to comply with the condition, this does not negate the burden of proof.
TransCanada’s responsibility in meeting their burden of proof was to show that
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they can continue to comply with the permit. If Appellant’s want to show that it is
impossible for TransCanada to do so or that TransCanada is not currently doing so,
they must prove that affirmatively. The Court does not find that the PUC
mappropriately shifted the burden of proof in this case, and that any shift that may
have occurred was within their purview and not clearly erroneous.

III.
Whether the PUC committed clear error when it determined that TransCanada met
its burden of proof by substantial evidence that it continues to meet the Conditions?

Yankton contends that TransCanada submitted a filing captioned
“certification” with the PUC when it initiated this action. Yankton Sioux Tribe
Brief at 18. “This document consists of a sworn statement by Corey Goulet,
President of the Keystone Pipeline business unit, attesting that Keystone certifies
that the conditions upon which the 2010 permit was granted continue to be
satisfied.” Id. Yankton believes this “certification” does not constitute evidence and
1s insufficient to prove continued compliance with the 50 conditions of the permit.
Id. In fact, if filing a document labeled “certification” is sufficient to meet the
burden of proof intended by SDCL 49-41B-27, then Yankton contends the burden
should have shifted back to TransCanada upon Yankton’s filing of a “certification”
to the contrary. Id. at 20. Yankton did file a “certification” on October 30, 2015,
which consisted of a sworn statement attested to by Yankton Sioux Tribal
Chairman Robert Flying Hawk that TransCanada did not meet all 50 permit
conditions. Id. (emphasis added).

Looking at the term “substantive evidence”, SDCL § 1-26-1(9) provides some
guidance, “. . . such relevant and competent evidence as a reasonable mind might
accept as being sufficiently adequate to support a conclusion”. Cheyenne River
Sioux Tribe Brief at 9, SDCL § 1-26-1(9). Cheyenne asserts that there was no
physical evidence presented during the hearing but that TransCanada relied solely
on the testimony of the witnesses that it submitted. Id. at 9. “With regard to
testimonial evidence, such testimony must be specific and substantive in order to be
regarded as substantive evidence sufficient to base an administrative decision.” Id.
at 11 (See In re Establishing Elec. Boundaries, 318 N.-W.2d at 122). “Vague and/or
conclusory testimony cannot be used to base a decision because such testimony is
not substantive evidence.” Id. (See M.G. Oil Co., 793 N.W.2d at 823).

Cheyenne argues that the witness’ testimony was not substantive because
they merely referenced which changes he or she was responsible for in the Tracking
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Table of Changes and then made a statement that he or she is unaware of any
reason why TransCanada cannot continue to meet the permit conditions. Id. at 12
(See Direct Testimony of Corey Goulet at 27456-59; Direct Testimony of Meera
Kothari at 27467-71; Direct Testimony of Heidi Tillquist at 27484-86; Direct
Testimony of Jon Schnidt at 27508-12). “Such testimony merely recites the
language of SDCL § 49-41B-27. Reciting the language of SDCL § 49-41B-27
followed by a vague statement of being unaware of any reason why [TransCanadal
cannot comply in the future is materially no different from the testimony proffered
in M.G. Oil Co” 1d. at 13. Cheyenne contends that TransCanada’s failure to
submit specific and substantive testimonial evidence required the PUC to deny
TransCanada’s Petition. Id.

PUC, however, contends that the reliance on M.G. O1l Co., 1s misplaced. PUC
Reply Brief to CRST at 15.

“The statements made by opponents of the conditional use
permit in M.G. Oil were pure conclusory opinion
statements made by persons opposed to the permit with
no evidence of expertise or underlying factual justification
whatsoever. The 31,000 plus pages of record, nine days of
hearing, and 2,507 pages of evidentiary transcript and
dozens of exhibits in this case bear no resemblance to the
proceedings at issue in M.G. Oil”

Id.

Yankton also asserts that the Commission committed reversible error by
basing its decision on whether TransCanada is “able” to meet the requirement
imposed by the 2010 permit, which is the incorrect standard to make the
determination. Yankton Sioux Tribe Brief at 21. SDCL § 49-41B-27 reads,

“Utilities which have acquired a permit in accordance
with the provisions of this chapter may proceed to
1mprove, expand, or construct the facility for the intended
purposes at any time, subject to the provisions of this
chapter; provided, however, that if such construction,
expansion and improvement commences more than four
years after a permit has been issued, then the utility
must certify to the Public Utilities Commission that such
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facility continues to meet the conditions upon which the
permit was issued.”

SDCL § 49-41B-27. Yankton argues that this statute does not permit a utility to
merely show that it is able to meet such conditions. Yankton Sioux Tribe Brief at
21 (emphasis in original).

Cheyenne River Sioux Tribe joins in this argument that the South Dakota
Supreme Court has, on numerous occasions, declared that all agency actions must
meet the “substantive evidence” standard of review. Cheyenne River Sioux Tribe
Brief at 5. Cheyenne states that, “because TransCanada failed to submit any
substantive evidence in the instant matter it has failed to meet the minimum
burden of proof. As such, the PUC could not grant TransCanada’s Petition for
Order Accepting Certification.” Id. at 5-6.

Upon the conclusion of evidence at the evidentiary hearing, a visual aid was
provided to the PUC which tracked each and every permit condition which had been
the subject of testimony by TransCanada or PUC staff witnesses during the course
of the proceedings. Dakota Rural Action Brief at 25, referenced at AR 27339:23-24.
DRA contends that of the Original Permit, which contained 107 separate and
distinct requirements, during the entire course of proceedings, TransCanada
presented limited and insufficient evidence only as to its purported ability to
continue to comply with six (6) of the conditions. Dakota Rural Action Brief at 25.
Furthermore, DRA argues that PUC’s staff’s witnesses only presented evidence as
to four (4) conditions. Id.

TransCanada argues that its certification, testimony, and evidence were
sufficient to meet its burden to prove the validity of its certification under SDCL §
49-41B-27. TransCanada Reply Brief to Common Arguments of Several Appellants
at 14. The measure of TransCanada’s burden before the Commission was a
preponderance of the evidence. Id. (citing In re Setliff, 2002 S.D. 58, § 13, 645
N.W.2d 601, 605 (“The general burden of proof for administrative hearings is
preponderance of the evidence.”)).

In its Reply Brief to Cheyenne River Sioux Tribe, PUC contends that a
central issue to the proceeding boils down to what is meant by the term “certify” in
SDCL § 49-41B-27, and what effect the use of that term has on issues such as the
certifying party’s prima facie case and burden of proof. PUC Reply Brief to CRST at
6-7. PUC relies on the statutory language that the permit holder must simply
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“certify” that “the facility continues to meet the conditions upon which the permit
was issued.” PUC Reply Brief to CRST at 8.

“The purpose of statutory construction is to discover the
true intention of the law, which 1s to be ascertained
primarily from the language expressed in the statute.
The intent of a statute is determined from what the
Legislature said, rather than what the courts think it
should have said, and the court must confine itself to the
language used. Words and phrases in a statue must be
given their plan meaning and effect.”

City of Rapid City v. Estes, 2011 S.D. 75, 12, 805 N.W.2d 714, 718 (quoting State
ex rel. Dep’t of Transp. v. Clark, 2011 S.D. 20, 9 5, 798 N.W.2d 160, 162). “Further,
the Legislature has commanded that ‘{{wlords used [in the South Dakota Codified
Laws] are to be understood in their ordinary sensel.]” SDCL § 2-14-1. Peters v.
Great Western Bank, 2015 S.D. 4, 4 7, 859 N.W.2d 618, 621.

PUC argues that the word “certify” is a precise and narrow verb. PUC Reply
Brief to CRST at 8. According to Black’s Law Dictionary (10th ed. 2014), “certify”
means, “to authenticate or verify in writing,” or “to attest as being true or as
meeting certain criteria.” Id. Thus, PUC goes on, under the plain meaning of the
language of the statute, TransCanada’s obligation under SDCL § 49-41B-27 in this
case was to verify in writing or to attest as true that it continues to meet the 50
Conditions to which the facility is subject. Id.

“Although the Certification standing alone would seem to
have met the ‘must certify’ requirements set forth in
SDCL 49-41B-27, [TransCanadal] also filed in support of
the Certification a Petition for Order Accepting
Certification under SDCL § 49-41B-27, with a Quarterly
Report of the status of Keystone’s activities in complying
with the KXL Conditions set forth in the KXL Decision as
required by Condition 8 and a tracking table of minor
factual changes that had occurred since the Commission’s
issuance of the KXL Decision attached as Appendices B
and C respectively. Apx 27-28, #8. SDCL 49-41B-27 does
not even explicitly require the Commission to open a
docket proceeding to consider whether to ‘accept’ the
certification as compliant with the statute.”

Id. at 9. PUC believes that sufficient evidence was produced at the hearing and

judicially noticed by the Commission to support upholding TransCanada’s
Certification and the Commission’s Decision. Id. at 10.
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This Court agrees with the above definition of certify, and would also note,
that had the legislature wanted to or meant to require a more significant burden or
process to extend an already granted permit, they would have chosen more
substantial language in the statute.

This Court must first look at where the “substantial evidence” test the
Appellants rely on comes from, and then what “substantial evidence” means.
Reviewing the record, Appellant’s seem to rely upon pre-1998 cases such as: In re
FEstablishing Elec. Boundaries, supra; Therkildsen v. Fisher Beverage, 1996 S.D. 39,
9 8, 545 N.W.2d 834 (S.D. 1996) (“[Tlhe inquiry is whether the record contains
substantial evidence to support the agency’s determination.”); Helms v. Lynn’s, Inc.,
1996 S.D. 8, 9 10, 542 N.W.2d 764 (S.D. 1996) (“The issue we must determine is
whether the record contains substantial evidence to support the agency’s
determination.”); Abilb v. Gateway 2000, Inc., 1996 S.D. 50, 547 N.W.2d 556 (S.D.
1996) (“The question is not whether there is substantial evidence contrary to the
findings, but whether there is substantial evidence to support them.”). As noted in
the Standard of Review, supra, in 1998 the South Dakota Supreme Court did away
with the substantial evidence test on administrative appeals. However, arguendo,
the term “substantial evidence” means such relevant and competent evidence as a
reasonable mind might accept as being sufficiently adequate to support a
conclusion. In re Establishing Elec. Boundaries at 121; SDCL § 1-26-1(8). This
Court finds that 31,000 plus pages of record, nine days of hearing, and 2,507 page of
evidentiary transcript and dozens of exhibits were “sufficiently adequate to support
a conclusion” in this case. The PUC did not commit clear error when it determined
that TransCanada met its burden of proof by substantial evidence and by a
preponderance of the evidence, therefore, the PUC 1s AFFIRMED on this issue.

IV.
Whether the PUC erroneously limited the scope of discovery by granting Motion to
Define Issues?

On December 7, 2014, the Commission issued an Order Granting Motion to
Define Issues and Setting Procedural Schedule. Yankton Sioux Tribe Brief at 8. On
October 30, 2014, before a prehearing scheduling conference had been ordered,
TransCanada filed a Motion to Define the Scope of Discovery Under SDCL § 49-
41B-27, supra. 1d.

At the time the Order was granted, no party to the matter had sought
discovery. Yankton Sioux Tribe Brief at 8. Pursuant to ARSD 20:10:01:01.02, the
rules of civil procedure as used in the South Dakota circuit courts shall apply to
proceedings before the Commission. Id. The scope of discovery is defined in SDCL §
15-6-26(b), which states in part,
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“. .. Parties may obtain discovery regarding any matter,
not privileged, which is relevant to the subject matter
involved in the pending action, whether it relates to the
claim or defense of the party seeking discovery or to the
claim or defense of any other party, including the
existence, description, nature, custody, condition and
location of any books, documents, or other tangible things
and the identity and location of persons having knowledge
of any discoverable matter. It is not ground for objection
that the information sought will be inadmissible at the
trial if the information sought appears reasonably
calculated to lead to the discovery of admissible evidence.”

SDCL § 15-6-26(b)(1).

However, in TransCanada’s Motion to Define the Scope of Discovery under
SDCL § 49-41B-27, they asked the Commission to issue an order that the scope of
discovery be limited to certain matters under SDCL § 15-6-26(c)(4), which deals
with protective orders. Yankton Sioux Tribe Brief at 9, SDCL § 15-6-26(c)(4).
SDCL § 15-6-26(c)(4) specifically reads,

“Upon motion by a party or by the person from whom
discovery is sought or has been taken, or other person
who would be adversely affected, accompanied by a
certification that the movant has in good faith conferred
or attempted to confer with other affected parties in an
effort to resolve the dispute without court action, and for
good cause shown, the court in which the action is
pending, on matters relating to  deposition,
Interrogatories, or other discovery, or alternatively, the
court in the circuit where the deposition is to be taken
may make any order which justice requires to protect a
party or person from annoyance, embarrassment,
oppression, or undue burden or expense, including one or
more of the following:

(4) That certain matters not be inquired into, or that the
scope of the discovery be limited to certain matters.”

SDCL § 15-6-26(c)(4).

Yankton argues that TransCanada did not fulfill the requirements a party
seeking a protective order must fulfill before a protective order can be issued. Id. at
9. Specifically, Yankton argues that TransCanada failed to certify that it conferred
in good faith or attempted to confer with other affected parties in an effort to resolve
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the dispute, and that TransCanada failed to show good cause for the issuance of a
protective order. Yankton Sioux Tribe Brief at 9. Further, Yankton argues that it
was improper for TransCanada to seek a protective order before any party had
sought discovery because no dispute existed to necessitate such an order. Id.

“The Supreme Court has explained that ‘broad
construction of the discovery rules is necessary to satisfy
the three distinct purposes of discovery: (1) narrow the
issues; (2) obtain evidence for use at trial; (3) secure
information that may lead to admissible evidence at trial.’

. . The Commission’s order effectively narrowed the
issues by 1inappropriately limiting discovery, thereby
defeating one of the very purposes of discovery as
1dentified by the Supreme Court. As a matter of law, this
decision must be reversed.”

Id. at 10 (internal citations omitted).

The PUC makes an argument that “[wlith respect to statutory construction of
the statute at issue in this proceeding, SDCL 49-41B-27, the Commission’s
construction of such statute and corresponding limitation on discovery was in accord
with South Dakota statutes and case law precedent.” PUC Reply Brief to Yankton
Sioux Tribe at 13. Moreover, PUC believes that SDCL § 49-41B-24 must be read in
pari materia with SDCL § 49-41B-27. Id. SDCL § 49-41B-24 reads,

“Within twelve months of receipt of the initial application
for a permit for the construction of energy conversion
facilities, AC/DC conversion facilities, or transmission
facilities, the commission shall make complete findings in
rendering a decision regarding whether a permit should
be granted, denied, or granted upon such terms,
conditions or modification of the construction, operation,
or maintenance as the commission deems appropriate.”

SDCL § 49-41B-24. “Statutes are construed to be in pari materia when they relate
to the same person or thing, to the same class of person or things, or have the same
purpose or object.” Goetz v. State, 2001 S.D. 138, 9 26, 626 N.W.2d 675, 683.

“In this case, the statue at i1ssue, SDCL 49-41B-27, states
simply that the permit holder must ‘certify’ that ‘the
facility continues to meet the conditions upon which the
permit was issued.” Therefore, limiting discovery to 1)
whether the proposed Keystone XL Pipeline continues to
meet the 50 permit conditions set forth in Exhibit A to the
Amended Final Decision and Order; Notice of Entry issue
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on June 29, 2010, in Docket HP09-001, or 2) the identified
minor factual changes from the Findings of Fact in the
Decision identified in [TransCanada’s] Tracking Table of
Changes attached to the Petition as Appendix C was
appropriate.”

PUC Reply Brief to Yankton Sioux Tribe at 14.

Giving broad deference to the administrative agency, this Court does not find

that it was clearly erroneous, or an abuse of discretion to limit the scope of discovery
in this case. The decision of the PUC 1s AFFIRMED.

V.
Whether the PUC committed clear error by ordering that pre-filed testimony be
submitted before discovery responses from a potential motion to compel were due?

Yankton Sioux Tribe argues that the PUC committed a blatant and
prejudicial error by requiring the submission of pre-filed testimony prior to the
conclusion of discovery. Yankton Sioux Tribe Brief at 7. On April 3, 2015, the PUC
issued an Order Granting in Part Motion to Amend Procedural Schedule, which
established a schedule in which pre-filed direct testimony was to be filed and served
no later than April 2, 2015. Id. Final discovery responses were to be served by
April 17, 2015, after the service of final discovery responses. Id. The PUC then
amended the procedural schedule on May 5, 2015, but it did not alter the dates on
which pre-filed direct testimony and final discovery responses were due. Id.
Yankton argues that this severely limited the parties’ abilities to present their case
through direct testimony and violated their due process rights. Id. As such,
Yankton requests this action be reversed as prejudicial error. Id.

“When ordered by the commission in a particular
proceeding, testimony and exhibits shall be prepared in
written form, filed with the commission, and served on all
parties prior to the commencement of hearing on such
dates as the commission prescribes by order. The front
page of all prefiled testimony shall show the docket
number, docket name, and name of the witness.”

ARSD 20:10:01:22.06. On April 23, 2015, the PUC issued an Order Granting

Motion to Preclude Witnesses from Testifying at Hearing Who Did Not File Prefiled
Testimony. PUC Reply Brief to Yankton Sioux Tribe at 11.
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PUC argues that the record in this matter does not demonstrate error by the
Commission in its conduct of a very protracted and inclusive set of proceedings. Id.
at 12. PUC further contends that given the active evidentiary hearing
participation, the multitude of motions and responses to motions filed by
Intervenors, and the Intervenors’ active participation in the numerous Commission
motion hearings conducted during this proceeding that lasted more than fifteen
months, neither Yankton nor any other Intervenor’s due process rights or
procedural rights under SDCL Chap. 1-26 were violated by the original order
requiring prefiled testimony. Id. It is PUC’s position that Yankton has failed to
demonstrate prejudicial error resulting from the Commission’s orders requiring the
filing of prefiled testimony. Id. at 13.

Again, reviewing this appeal under a clearly erroneous standard of review,
this Court is not left with a definite and firm conviction that a mistake was made by
the PUC when it issued its Order Granting in Part Motion to Amend Procedural
Schedule or its Order Amending Procedural Schedule. The Court also notes that
Yankton Sioux Tribe presented no evidence in their briefs as to Aow this affected
their case or caused prejudicial error to the evidence they did present at the
hearing. As such, the PUC is AFFIRMED on this issue.

VI.
Whether the PUC wrongfully excluded 20 intervenors’ testimony as a discovery
sanction for untimely disclosure?

The PUC has broad discretion in imposing sanctions for failure to comply
with discovery orders. PUC Reply Brief to Individual Intervenors at 18; SDCL § 15-
6-37(c); Schwartz v. Palachuk, 597 N.W.2d 442, 447 (S.D. 1999) (citing Chittenden
& Fastman Co. v. Smith, 286 N.W.2d 314, 316 (S.D. 1979). The South Dakota
Supreme Court has held,

“The severity of the sanction must be tempered with
consideration of the equities. Less drastic alternatives
should be employed before sanctions are imposed which
hinder a party’s day in court and thus defeat the very
objective of the litigation, namely to seek the truth from
those who have knowledge of the facts.”

Haberer v. Radio Shack, a Div. of Tandy Corp., 555 N.W.2d 606, 611 (S.D. 1996)
(citing Magbahat v. Kovarik, 382 N.W.2d 43 (S.D. 1986)).
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The PUC contends that where the Commission excluded specific types of
evidence, the grounds for such exclusion were based on sound evidentiary legal
principles, such as relevancy or lack of jurisdiction. PUC Reply Brief to Individual
Intervenors at 19.

“With respect to the other discovery sanctions, the
Commission does not believe the rights of any Intervenor
were substantially prejudiced. Of the seventeen
Intervenors who did not respond at all to discovery,
twelve did not participate further in the case. . . With
respect to the three Intervenors, John Harter, BOLD
Nebraska, and Carolyn Smith, who were precluded from
offering witnesses or evidence at the evidentiary hearing
for inadequately responding to discovery, all of them
participated in further proceedings in the case and
participated in the evidentiary hearing.”

Id. at 20. PUC further argues that despite the Appellant’s contention that lesser
sanctions could have been imposed, “a very significant process of discovery and pre-
hearing motions and a nine day hearing with a large number of both individual and
organizational Intervenor participants make it highly unlikely that meaningful
evidence was omitted from the record in this case.” Id. The authority of the PUC
concerning sanctions is flexible and allows the PUC “broad discretion with regard to
sanctions imposed thereunder for failure to comply with discovery orders.” Id. at
20-21; Chittenden & Fastman Co. v. Smith, supra.

This Court recognizes that the PUC does have broad discretion to impose
sanctions under SDCL §§ 15-6-37(b)(2)(A), 15-6-37(b)(2)(B), and 15-6-37(c). The
Court will not reverse the PUC’s decision to sanction under a clearly erroneous
review of the record. The Court AFFIRMS the exclusion of this testimony.

VII.
Whether the PUC erroneously excluded DRA exhibits for untimely disclosure?

Dakota Rural Action contends that the PUC excluded numerous DRA
exhibits following a Motion in Limine filed by TransCanada. Dakota Rural Action
Brief at 30. A small number of excluded exhibits were permitted on
reconsideration. AR at 21070-71. However, DRA argues that the PUC’s order was
erroneous in that it was largely based on TransCanada’s complaint that the
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proposed exhibits were not timely disclosed in discovery. Dakota Rural Action Brief
at 30. “The PUC abused its discretion and acted arbitrarily and capriciously
because the bulk of the excluded exhibits constituted documents disclosed by
[TransCanadal to DRA during discovery. [TransCanadal was on notice that its own
documents could be used as exhibits and PUC’s exclusion of those documents was in
error.” Id.

TransCanada filed a Motion in Limine on July 10, 2015, prohibiting DRA
from offering in evidence any exhibit disclosed on DRA’s exhibit list dated July 7,
2015, that had not been timely disclosed in discovery. TransCanada Reply Brief to
Dakota Rural Action at 14; AR at 9474-9450. TransCanada’s basis for this motion
was that DRA’s exhibit list included 1,073 documents, all but 36 of which had not
been produced in discovery despite TransCanada’s outstanding request served on
December 18, 2014, that DRA produce all documents that it intended to offer as
exhibits. Id. Though DRA asserted that the rest of the documents on its exhibit list
came from TransCanada’s document production, TransCanada argues that
disclosing these documents for the first time on July 7, 2015 was sandbagging. Id.

Under SDCL § 15-6-26(e), a party must supplement its discovery responses at
appropriate intervals. Id. at 15. Under SDCL § 15-6-37(c), a party who without
substantial justification failed to timely supplement its discovery responses, “is not,
unless such failure is harmless, permitted to use as evidence at a trial, at a hearing,
or on a motion any witness or information not so disclosed.” Id.; SDCL § 15-6-37(c).

TransCanada contends that under SDCL § 15-6-37(c), DRA was required to
provide substantial justification for its failure to timely supplement its document
production. Id. Because DRA made no effort to do so before the PUC, and does not
cite to the applicable statutory framework in their appeal, DRA’s argument is
entirely insufficient for this Court to conclude that the PUC abused its discretion in
granting TransCanada’s motion. Id.

This Court finds that late disclosure of 1000+ exhibits would not be harmless
under SDCL § 15-6-37(c), and as stated above, PUC does have broad discretion to

impose sanctions. DRA provided no substantial justification as required, and
therefore the PUC is AFFIRMED on this issue.

VIII.
Whether the PUC erred when it admitted and considered the Tracking Table of
Changes prepared by TransCanada and included in its Petition for Certification?
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Yankton Sioux Tribe filed a Motion to Dismiss early in the pendency of the
case before the PUC arguing TransCanada’s Petitions must be dismissed pursuant
to SDCL 15-6-12(b)(5) for failure to state a claim upon which relief can be granted.
Yankton Sioux Tribe Brief at 3. Yankton argued that TransCanada has never
received a permit from the PUC for the project described in TransCanada’s Petition
and therefore the relief requested in the Petition cannot be granted. Id. at 3-4. In
support of its motion, Yankton stated that TransCanada,

“asked the Commission to accept its certification that the
project described in the Petition, the 2014 Project,
continues to meet the conditions upon which a permit was
issued in Docket No. 09-001. And although the Petition
might mislead the reader to believe that the project
referenced therein is the same project that was permitted
in Docket 09-001, the appendix C to the Petitions clearly
identifies thirty (30) differences between the two
projects.”

Id. at 4. Appendix C is a “Tracking Table of Changes” which lists the thirty (30)
findings of fact made by the PUC regarding the 2009 Project that do not apply to
the 2014 Project. Id.

Yankton argued that because the PUC went through the trouble of making
the above findings of fact in regards to the 2009 Project, any deviation from those
findings then constitutes a new, separate project. Id. However the Motion to
Dismiss was denied by the PUC, “concluding that the Petition does not on its face
demonstrate that the Project no longer meets the permit conditions set forth in the
Decision and that a decision on the merits should only be made after discovery and
a thorough opportunity to investigate the facts and proceed to evidentiary hearing if
necessary.” Id. (citing Order Granting Motions to Join and Denying Motions to
Dismiss dated January 8, 2015, at 1).

Later, Yankton and other movants jointly filed a Motion in Limine
challenging the pre-filed testimony of TransCanada’s witnesses that solely reference
the Tracking Table of Changes. Id. at 5. The PUC denied this motion and agreed
with TransCanada, finding, that the testimony at issue, which only referenced the
Tracking Table of Changes, was relevant to the proceeding. Id.
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Yankton contends that when the PUC was then faced with a Motion to Strike
filed by Dakota Rural Action during the evidentiary hearing, PUC Chairman
Nelson questioned why no party had brought an appropriate motion timely to
challenge the pre-filed testimony on the ground that it only concerned the Tracking
Table of Changes, and not a single condition of the permit. Id. at 6. Yankton
submits that this contrary and inconsistent ruling, along with the commentary
provided by the PUC on the subject amounts to arbitrary and capricious decision
making, constitutes an abuse of discretion, and are clearly unwarranted exercises of
discretion. Id.

The Court finds that it is not clearly erroneous, in light of the entire record,
for the PUC to find that this is in fact the same project as described in Docket No.
09-001. The Tracking Table of Changes was an acceptable and relevant illustration
to rely upon during the hearing. And the Court finds no arbitrary or capricious
decision making, no abuse of discretion, and no clearly unwarranted exercise of
discretion. The admittance of the Tracking Table of Changes is AFFIRMED.

IX.
ICOUP appeals whether the PUC erred when it failed to admit or consider climate
change testimony during this Certification hearing?

The Intertribal Council on Utility Policy argues that they were denied the
opportunity to offer expert testimony on climate change, and that climate was
deemed not relevant to the Keystone XL Pipeline proceedings. Intertribal Council
on Utility Policy Brief at 11. Though not well stated, the argument seems to be
based on the overall change, with regard to the governmental recognition worldwide
of climate change and weather extremes, and that being one of the primary reasons
that President Obama’s State Department rejected and the President denied
TransCanada’s repeated application. Id.

“On May 28, 2015, the Commission issued an Order
Granting TransCanada’s Motion to Preclude Witnesses
precluding [ICOUP] from offering the testimony of
COUP’s proposed witnesses Dr. James Hansen, Dr.
George Seielstand, and Dr. Robert Oglesby. The basis for
the Commission’s decision to grant the motion was that
the testimony of these witnesses dealt with climate and
climate change and that this evidence was beyond the
scope of this certification proceeding.”
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PUC Reply Brief to ICOUP at 26. PUC asserts that none of the 50 Conditions deal
with climate change, nor do any of the Findings of Fact in the KXL Decision. Id. at
217.

The PUC notes that the Presidential Permit currently required by Condition
2 was denied by the U.S. Department of State due to concerns about climate change,
and that the issue of CO2 emissions and their effect on climate may affect other
agency policies and permit proceedings required by Condition 2. Id. However, PUC
believes these policy decisions are not with the province of this proceeding which
deals with TransCanada’s Certification that it continues to meet the 50 KXL
Conditions. Id.

During oral arguments, Counsel for ICOUP stated that climate change is
relevant because climate affects the pipeline and the pipeline affects climate.
However, the Court finds that climate change is not within the necessary
qualifications that PUC must certify in this case. Further, the argument that the
Presidential Permit denial addressed climate change, is not relevant to this
proceeding, as this Court has already ruled, supra, that the denial had no effect on
the certification of TransCanada’s permit in South Dakota. There was no error in
failing to admit evidence of climate change. Moreover, the Court agrees with
TransCanada’s view of the issue, presented during oral arguments, that the issue of
climate change was not perfected or preserved for appeal in this case. The PUC is
AFFIRMED on this issue.

X.
DRA appeals whether there was bias on behalf of the PUC regarding a denial to
produce documents under the attorney work product doctrine and attorney-client
privilege?

On April 22, 2015, the PUC entered an order denying DRA’s motion to
compel discovery from PUC staff. Dakota Rural Action brief at 29; AR 4798-99.
DRA was seeking copies of all communications between TransCanada and its
affiliates and the PUC and its staff because of assertions on the part of DRA and
other intervenors that the interests of the PUC and TransCanada were improperly
aligned. Id. “Throughout the course of the proceedings, DRA and other intervenors
were left with the impression that PUC staff, instead of engaging on an
independent basis, appeared largely supportive of [TransCanada’s] attempt to seek
certification.” Id.

29



The DRA believes the documents sought from the PUC staff were important
because: (1) the government should be open and transparent, and (2) as a public
Iinterest organization, DRA is concerned about the prospect of regulatory capture
with respect to the PUC’s relationship with hydrocarbon pipeline operators. Id.
DRA lays out their argument as follows,

“In denying DRA’s motion to compel discovery and obtain
the communications between [TransCanadal and PUC
staff, the PUC erroneously determined that the
communications sought constituted attorney work
product. The attorney work product doctrine exists for
the purpose of protecting the attorney/client privilege. By
adopting the position that communications between
[TransCanadal and PUC staff constitute attorney work
product, the PUC has inadvertently admitted that the
interests of PUC staff and [TransCanadal are aligned in
an almost de facto attorney/client relationship,
constituting the essence of regulatory capture and
providing clear and convincing evidence of underlying
bias.”

Id. at 30 (internal citations omitted).

In response, the PUC notes that the Staff does not advise the Commissioners
in a contested case. PUC Brief at 24. “In order to avoid violating the ex parte
communications prohibition of SDCL 1-26-26, the Commission maintains a fairly
rigorous separation between the Commission, consisting of Commissioners and the
Commission advisors, and the Staff.” Id. Moreover,

“The Commission determined that what DRA was seeking
in the interrogatory objected to by Staff were documents
and tangible things prepared in anticipation of litigation
or for trial by or for another party’s representative
(including such other party’s attorney). The Commission
determined that Staff was a party to this docket, and the
materials sought by DRA from Staff were documents
prepared by Staff counsel in anticipation of the
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evidentiary hearing in this matter and documents
obtained by Staff for hearing preparation.”

Id. at 24-25. During oral arguments, counsel for PUC again addressed the “Chinese
firewall” constructed to prevent any inappropriate communication between
Commissioners and Staff within the PUC office.

This Court finds no evidence in the record that the denial of this discovery
was clearly erroneous. As such, the PUC is AFFIRMED on this issue.

XI.
Whether the PUC erred by relying on the Final Supplemental Environmental
Impact Statement in FOF 57 that TransCanada consulted with the Standing Rock
Sioux Tribe?

Yankton believes, “[tlhe Commission erred in its Final Decision by finding
that page 11 of the State Department’s Record of Consultation, found at Appendix E
to the Final Supplemental Environmental Impact Statement (“FSEIS”), constitutes
proof that the Standing Rock Sioux Tribe was consulted by the Department of
State.” Yankton Sioux Tribe Brief at 22. Executive Order 13175, as well as a
number of federal laws, require federal agencies to conduct meaningful consultation
with Indian tribes that may be affected by a proposed federal undertaking. Id. In
order for the proposed project to be constructed in compliance with federal law, the
State Department is required to meaningfully consult with affected tribes, including
the Standing Rock Sioux Tribe. Id.

As part of the FSEIS, the State Department compiles a table which listed the
dates of communication pertaining to each Tribe it interacted with during the
process. Id. However, Yankton contends that this document is void of any evidence
indicating that actual consultation, or meaningful consultation, occurred. Id. at 23.

In response, PUC asserts the following,

“Appendix E to the FSEIS, which is a matter of public
record of which the Commission took judicial notice on
July 21, 2015, without objection from any party, contains
the Record of Consultation: Indian Tribe and Nations
setting forth the consultations between the Department of
State and various Tribes under Section 106 of the
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National Historic Preservation Act. AR 020144. On page
11 of the Record of Consultation, all of the meetings, e-
mails, telephone calls, and letters between the
Department of State and the Standing Rock Sioux Tribe
are listed. The record of consultation establishes that the
Standing Rock Sioux Tribe was consulted by the
Department of State.

Furthermore, multiple witnesses testified that the Tribes
in South Dakota passed resolutions opposing the Project
and that [TransCanada’s] representatives were not
welcome on Tribal land. TR 1745-1746, 1873, 2084, 2096-
2097, 2104-2105 (AR 026353-02635[4], 026481, 026888,
026900-02690[11, 026908-026909).”

PUC Reply Brief to Yankton Sioux Tribe at 29.

The Court notes that communication was cut-off by the Tribes when they
refused to communicate with TransCanada and voiced strong opposition to this
project. Cheyenne River Sioux Tribe’'s Attorney, during oral argument,
acknowledged this, but insisted that it didn’t mean that TransCanada should stop
trying to communicate with the Tribes. This logic is flawed. If one party is
attempting to communicate and address issues, and the other party closes
themselves off, it is not the responsibility of the first party to continue trying and
pushing or forcing the second party to communicate with them. Further, this issue
is raised by the Yankton Sioux Tribe but it is in regards to communication
specifically with the Standing Rock Sioux Tribe. Standing Rock Sioux Tribe is not a
party to this appeal. As independent, sovereign nations, this Court does not know
of authority that would give Yankton Sioux Tribe standing in this matter, and
Yankton Sioux Tribe has provided the Court with none.

XII.
Whether the PUC erred by precluding testimony of aboriginal title or usufructuary
rights?

Yankton contends that the Commission erred when it precluded testimony
regarding consideration of aboriginal treaty rights. Yankton Sioux Tribe Brief at
23.
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“On May 26, 2015, [TransCanadal filed Applicant’s
Motion to Preclude Consideration of Aboriginal Title or
Usufructuary Rights, seeking to preclude the Commission
from considering aboriginal title or usufructuary rights in
its certification determination. [TransCanadal based its
motion on three allegations: 1) that the Commission lacks
authority to determine whether such rights exist; 2) that
assertion of such rights is a challenge to the proposed
route, over which the Commission lacks authority; and 3)
that such rights do not exist with respect to the proposed
project’s route. All three of these allegations were made
in error and should have been rejected.”

Id.

Yankton argues that the legislature enacted SDCL § 49-41B in order to
balance the welfare of the people and the environmental quality of the state with
the necessity of expanding industry. Id. at 24. SDCL § 49-41B-1 reads,

“The Legislature finds that energy development in South
Dakota and the Northern Great Plains significantly
affects the welfare of the population, the environmental
quality, the location and growth of industry, and the use
of the natural resources of the state. The Legislature also
finds that by assuming permit authority, that the state
must also ensure that these facilities are constructed in
an orderly and timely manner so that the energy
requirements of the people of the state are fulfilled.
Therefore, it is necessary to ensure that the location,
construction, and operation of facilities will produce
minimal adverse effects on the environment and upon the
citizens of this state by providing that a facility may not
be constructed or operate in this state without first
obtaining a permit from the commission.”

SDCL § 49-41B-1.

Yankton continues, that their usufructuary rights in the land at issue have
existed since the Treaty at Fort Laramie was signed in 1851. Yankton Sioux Tribe
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Brief at 25. Yankton believes that the PUC is authorized to consider Yankton’s
concerns with respect to its usufructuary rights regardless of whether those rights
have been identified as such in court. Id. Moreover, Yankton believes that
“[blecause the Commission’s decision to preclude relevant testimony and evidence
violated the Tribe’s due process rights and severely impaired its ability to fulfill its
duties under SDCL Chapter 49-41B, the Commission’s decision must be reversed.”

Id.

PUC argues that the Commission’s exclusion of specific types of evidence
such as usufructuary and aboriginal rights were based on sound evidentiary legal
principle, such as relevancy or lack of jurisdiction. PUC Reply Brief to Yankton
Sioux Tribe at 29-30. The example PUC cites to is that the Commission determined
that it has no jurisdiction to adjudicate tribal rights. Id. at 30. Such
determinations are properly litigated in the courts of this state or in federal court.
Id.; South Dakota v. Yankton Sioux Tribe, 522 U.S. 329, 118 S.Ct. 789, 139 L.Ed.2d
733 (1998); Rosebud Sioux Tribe v. Kneip, 430 U.S. 584, 97 S.Ct. 1361, 51 L.Ed.2d
660 (1977). PUC continues that no court has held that Native American Tribes
have aboriginal title or usufructuary rights with respect to any of the real property
crossed by the proposed KXL route in South Dakota. Id. at 30.

The Court would point out that the statute relied upon by Yankton Sioux
Tribe, SDCL § 49-41B-1, makes no direct mention of aboriginal or usufructuary
rights. The Court finds no clear error was committed when the PUC found no
authority that Native American Tribes have aboriginal title or usufructuary rights
with respect to the proposed route of the Keystone XL Pipeline. The decision of the
PUC is AFFIRMED.

XIII.
Whether the PUC erred when it concluded that Tribes are not “local governmental
units” under Condition 6?

SDCL § 49-41B-4.2 reads, in part,

“The South Dakota Legislature before approving a
proposed trans-state transmission line shall find that
each of the following criteria has been met:

(4) That the proposed trans-state
transmission line and route will not unduly
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interfere with the orderly development of the
region with due consideration having been
given to views of the governing bodies of
effective local units of government. . .”

SDCL § 49-41B-4.2. Yankton argues that the Commission failed to treat any Tribe
as local units of government and failed to include any permit condition requiring
that Keystone consult with tribes about the Project. Yankton Sioux Tribe Brief at
25. Yankton contends that “[als a governmental unit for a region and group of
people likely to be affected by the proposed pipeline, the Yankton Sioux Tribe is
clearly a local unit of government for purposes of the Project.” Id.

Further, Yankton argues that the PUC erred in its Final Decision by failing
to treat Tribes as local units of government and by finding that no permit condition
requires that TransCanada consult with tribes about the Project. Id. at 26.

PUC, in response, contends that TransCanada has tried to reach out to
Tribes in the vicinity of the Project and employs a manager of Tribal relations, but
that such consultations have not been achievable in cases such as Cheyenne River
Sioux Tribe because the Tribe was not willing to speak with TransCanada’s
representatives and has passed legislation that forbids TransCanada or any of its
contractors from entering the reservation boundaries. PUC Reply Brief to Yankton
Sioux Tribe at 30-31. Further, PUC argues that no permit condition requires that
TransCanada consult with the Tribes about the Project. Id. at 31. “Condition 6,
Apx 27, #6, refers to ‘local governmental units,” but does not specify Tribes.” Id.

During oral arguments, Yankton Sioux Tribe made an argument that,
although the Reservation is not near the path of the pipeline, they feel they will be
affected by “man camps” that come with the building of the pipeline. Further
Yankton made the statement that the “Tribe has unique knowledge” and should
have therefore been consulted. The Court finds these arguments unpersuasive. It
is clear that the Tribe is concerned with the possibility of negative impacts, likely
crime and/or drug related issues, with which “man camps” have been stigmatized.
However, this Court cannot consider any and all remotely possible impact this
project might have somewhere down the line. If so, the Court would also have to
look at, balance, and weigh against, the possible positive impacts including
economic and job growth that will come once the project begins. The project itself is
not within Tribal boundaries. Further, the fact that the Tribe feels it has unique
knowledge of the land is not enough to warrant required discussions between
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TransCanada and the Yankton Sioux Tribe when the land for which they claim
knowledge is not Tribal land.

The Yankton Sioux Tribe is a sovereign nation within the bounds of the
United States; it 1s not a local unit of government within the State of South
Dakota’s government structure. Further, the proposed route of the Keystone XL
Pipeline does not cross any Tribal lands. The PUC is AFFIRMED.

CONCLUSION

Ultimately many of the issues raised by Appellant’s would have been more
properly raised following the issuance of the original permit in Docket No. 09-001.
Four years lapsed between the issuance of the permit and the certification process,
during which no suit was filed to challenge the petition itself. This appeal is from
an already granted permit, to which the only requirement was to “certify to the
Public Utilities Commission that such facility continues to meet the conditions upon
which the permit was issued.” While the Court recognizes there may be legitimate
concerns regarding many of the issues raised, inter alia, potential distribution of
arsenic into the river, sloughing on nearby roads, and issues of climate change, they
have been adequately addressed by the Commission or are not appropriate to be
addressed in this appeal.

For the foregoing reasons, the Public Utilities Commission’s decision is
AFFIRMED.

XV 2o

Honorable John L. Brown
Presiding Sixth Circuit Court Judge

36



STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

CONSTRUCT THE KEYSTONE XL
PIPELINE

) :SS
COUNTY OF HUGHES ) SIXTH JUDICIAL CIRCUIT
)
IN THE MATTER OF PUC DOCKET ) CIV NO. 16-33
HP 14-0001, ORDER ACCEPTING )
CERTIFICATION OF PERMIT ISSUED )
IN DOCKET HP 09-001 TO ) ORDER
)
)
)

WHEREAS, the Court enters its Memorandum Decision on June 19, 2017, and that
Memorandum Decision constitutes the Court’s findings of fact and conclusions of
law, and expressly incorporates by reference the same herein, it shall be and hereby
18

ORDERED that the decision of the PUC 1s AFFIRMED.

Dated this 19th day of June, 2017.
BY THE COURT:

X2 am

The Honorable John L. Brown
Circuit Court Judge

ATTEST:

Clerk of Courts
(SEAL)
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September 17, 1851

TREATY OF FORT LARAMIE WITH SIOUX, ETC., 1851

Articles of a treaty made and concluded at Fort Laramie, in the Indian Territory, between D. D. Mitchell,
superintendent of Indian affairs, and Thomas Fitzpatrick, Indian agent, commissioners specially appointed
and authorized by the President of the United States, of the first part, and the chiefs, headmen, and braves
of the following Indian nations, residing south of the Missouri River, east of the Rocky Mountains, and north
of the lines of Texas and New Mexico, viz, the Sioux or Dahcotahs, Cheyennes, Arrapahoes, Crows,
Assinaboines, Gros-Ventre Mandans, and Arrickaras, parties of the second part, on the seventeenth day of
September, A.D. one thousand eight hundred and fifty-one. nA.

nA. This treaty as signed was ratified by the Senate with an amendment changing the annuity in Article 7

from fifty to ten years, subject to acceptance by the tribes. Assent of all tribes except the Crows was
procured (see Upper Platte C., 570, 1853, Indian Office) and in subsequent agreements this treaty has
been recognized as in force (see post p. 776).

ARTICLE 1. The aforesaid nations, parties to this treaty, having assembled for the purpose of establishing
and confirming peaceful relations amongst themselves, do hereby covenant and agree to abstain in future
from all hostilities whatever against each other, to maintain good faith and friendship in all their mutual
intercourse, and to make an effective and lasting peace. nB.

nB. Peace to be observed.

ARTICLE 2. The aforesaid nations do hereby recognize the right of the United States Government to
establish roads, military and other posts, within their respective territories. nC.

nC. Roads may be established.

ARTICLE 3. In consideration of the rights and privileges acknowledged in the preceding article, the United
States bind themselves to protect the aforesaid Indian nations against the commission of all depredations
by the people of the said United States, after the ratification of this treaty. nD.

nD. Indians to be protected.

ARTICLE 4. The aforesaid Indian nations do hereby agree and bind themselves to make restitution or
satisfaction for any wrongs committed, after the ratification of this treaty, by any band or individual of their
people, on the people of the United States, whilst lawfully residing in or passing through their respective
territories. nE.

nE. Depredations on whites to be satisfied.

ARTICLE 5. The aforesaid Indian nations do hereby recognize and acknowledge the following tracts of
country, included within the metes and boundaries hereinafter designated, as their respective territories,
viz: nF.

nF. Boundaries of lands.

The territory of the Sioux or Dahcotah Nation, commencing the mouth of the White Earth River, on the
Missouri River; thence in a southwesterly direction to the forks of the Platte River; thence up the north fork
of the Platte River to a point known as the Red Bute, or where the road leaves the river; thence along the
range of mountains known as the Black Hills, to the head-waters of Heart River; thence down Heart River to
its mouth; and thence down the Missouri River to the place of beginning. nG.
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nG. Sioux.

The territory of the Gros Ventre, Mandans, and Arrickaras Nations, commencing at the mouth of Heart
River; thence up the Missouri River to the mouth of the Yellowstone River; thence up the Yellowstone River
to the mouth of Powder River in a southeasterly direction, to the head-waters of the Little Missouri River;
thence along the Black Hills to the head of Heart River, and thence down Heart River to the place of
beginning. nH.

nH. Grosventre, etc.

The territory of the Assinaboin Nation, commencing at the mouth of Yellowstone River; thence up the
Missouri River to the mouth of the Muscle-shell River; thence from the mouth of the Muscle-shell River in a
southeasterly direction until it strikes the head-waters of nl.

nl. Assiniboin.

Big Dry Creek; thence down that creek to where it empties into the Yellowstone River, nearly opposite the
mouth of Powder River, and thence down the Yellowstone River to the place of beginning.

The territory of the Blackfoot Nation, commencing at the mouth of Muscle-shell River; thence up the
Missouri River to its source; thence along the main range of the Rocky Mountains, in a southerly direction,
to the head-waters of the northern source of the Yellowstone River; thence down the Yellowstone River to
the mouth of Twenty-five Yard Creek; thence across to the head-waters of the Muscle-shell River, and
thence down the Muscle-shell River to the place of beginning. nJ.

nJ. Blackfoot.

The territory of the Crow Nation, commencing at the mouth of Powder River on the Yellowstone; thence up
Powder River to its source; thence along the main range of the Black Hills and Wind River Mountains to the
head-waters of the Yellowstone River; thence down the Yellowstone River to the mouth of Twenty-five Yard
Creek; thence to the head waters of the Muscle-shell River; thence down the Muscle-shell River to its
mouth; thence to the head-waters of Big Dry Creek, and thence to its mouth. nK.

nK. Crow.

The territory of the Cheyennes and Arrapahoes, commencing at the Red Bute, or the place where the road
leaves the north fork of the Platte River; thence up the north fork of the Platte River to its source; thence
along the main range of the Rocky Mountains to the head-waters of the Arkansas River; thence down the
Arkansas River to the crossing of the Santa Fe road; thence in a northwesterly direction to the forks of the
Platte River, and thence up the Platte River to the place of beginning. nL.

nL. Cheyenne and Arapaho.

It is, however, understood that, in making this recognition and acknowledgement, the aforesaid Indian
nations do not hereby abandon or prejudice any rights or claims they may have to other lands; and further,
that they do not surrender the privilege of hunting, fishing, or passing over any of the tracts of country
heretofore described. nM.

nM. Rights in other lands.

ARTICLE 6. The parties to the second part of this treaty having selected principals or head-chiefs for their
respective nations, through whom all national business will hereafter be conducted, do hereby bind
themselves to sustain said chiefs and their successors during good behavior. nN.

nN. Head chiefs of said tribes.

ARTICLE 7. In consideration of the treaty stipulations, and for the damages which have or may occur by
reason thereof to the Indian nations, parties hereto, and for their maintenance and the improvement of their
moral and social customs, the United States bind themselves to deliver to the said Indian nations the sum
of fifty thousand dollars per annum for the term of ten years, with the right to continue the same at the
discretion of the President of the United States for a period not exceeding five years thereafter, in
provisions, merchandise, domestic animals, and agricultural implements, in such proportions as may be
deemed best adapted to their condition by the President of the United States, to be distributed in proportion
to the population of the aforesaid Indian nations. nO.

nO. Annuities.
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ARTICLE 8. It is understood and agreed that should any of the Indian nations, parties to this treaty, violate
any of the provisions thereof, the United States may with hold the whole or a portion of the annuities
mentioned in the preceding article from the nation so offending, until, in the opinion of the President of the
United States, proper satisfaction shall have been made. nP.

nP. Annuities suspended by violation of treaty.

In testimony whereof the said D. D. Mitchell and Thomas Fitzpatrick commissioners as aforesaid, and the
chiefs, headmen, and braves, parties hereto, have set their hands and affixed their marks, on the day and
at the place first above written.

D. D. Mitchell

Thomas Fitzpatrick

Commissioners.

Sioux:

Mah-toe-wha-you-whey, his x mark.
Mah-kah-toe-zah-zah, his x mark.
Bel-o-ton-kah-tan-ga, his x mark.
Nah-ka-pah-gi-gi, his x mark.
Meh-wha-tah-ni-hans-kah, his x mark.
Cheyennes:

Wah-ha-nis-satta, his x mark.
Voist-ti-toe-vetz, his x mark.
Nahk-ko-me-ien, his x mark.
Koh-kah-y-wh-cum-est, his x mark.
Arrapahoes:

Be-ah-te-a-qui-sah, his x mark.
Neb-ni-bah-seh-it, his x mark.
Beh-kah-jay-beth-sah-es, his x mark.
Crows:

Arra-tu-ri-sash, his x mark.
Doh-chepit-seh-chi-es, his x mark.
Assinaboines:

Mah-toe-wit-ko, his x mark.
Toe-tah-ki-eh-nan, his x mark.
Mandans and Gros Ventres:
Nochk-pit-shi-toe-pish, his x mark.
She-oh-mant-ho, his x mark.
Arickarees:

Koun-hei-ti-shan, his x mark.
Bi-atch-tah-wetch, his x mark.

In the presence of - -

A. B. Chambers, secretary.

S. Cooper, colonel, U.S. Army.

R. H. Chilton, captain, First Drags.
Thomas Duncan, captain, Mounted Riflemen.
Thos. G. Rhett, brevet captain R.M.R .
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W. L. Elliott, first lieutenant R.M.R.

C. Campbell, interpreter for Sioux.

John Smith, interpreter for Cheyennes.

Robert Meldrum, interpreter for the Crows.

H. Culbertson, interpreter for Assiniboines and Gros Ventres.
Francois L'Etalie, interpreter for Arickarees.

John Pizelle, interpreter for the Arrapahoes.

B. Gratz Brown.

Robert Campbell.

Edmond F. Chouteau.

Native American People Treaties

End of Document



S.D. Codified Laws § 49-41B-1

Current through acts received from the 2017 Special Session of the 92nd Legislative Assembly, Supreme Court
Rule 17-11, and the November 8, 2016 General Election.

LexisNexis® South Dakota Codified Laws Annotated > Title 49 Public Utilities and Carriers >
Chapter 49-41B Energy Conversion and Transmission Facilities

49-41B-1. Legislative findings.

The Legislature finds that energy development in South Dakota and the Northern Great Plains significantly
affects the welfare of the population, the environmental quality, the location and growth of industry, and the
use of the natural resources of the state. The Legislature also finds that by assuming permit authority, that
the state must also ensure that these facilities are constructed in an orderly and timely manner so that the
energy requirements of the people of the state are fulfilled. Therefore, it is necessary to ensure that the
location, construction, and operation of facilities will produce minimal adverse effects on the environment
and upon the citizens of this state by providing that a facility may not be constructed or operated in this
state without first obtaining a permit from the commission.

History

SL 1977, ch 390, § 2; SL 2005, ch 250, § 1.

Annotations

Notes

Amendments.

The 2005 amendment, in the third sentence, deleted “energy conversion facilities and transmission” preceding
“facilities” and preceding “facility”; substituted “commission” for “Public Facilities Commission”; and made a related
change in phraseology.

Research References & Practice Aids

Administrative Code References.

ARSD 20:10:21:12, Article 10. Public Utilities, Efforts to minimize adverse effects

ARSD 20:10:21:13, Article 10. Public Utilities, Efforts relating to load management

LexisNexis® South Dakota Codified Laws Annotated
Copyright © 2017 Matthew Bender & Company, Inc.,
a member of the LexisNexis Group. All rights reserved.
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S.D. Codified Laws § 49-41B-20

Current through acts received from the 2017 Special Session of the 92nd Legislative Assembly, Supreme Court
Rule 17-11, and the November 8, 2016 General Election.

LexisNexis® South Dakota Codified Laws Annotated > Title 49 Public Utilities and Carriers >
Chapter 49-41B Energy Conversion and Transmission Facilities

49-41B-20. Final report heard by commission at final hearing — Decision on
application for permit — Adoption of local review committee report.

The final report shall be heard by the Public Utilities Commission at the final hearing wherein the
commission makes its decision on the application for a permit. The local review committee report may be
adopted in whole or in part, at the discretion of the commission.

History

SL 1977, ch 390, § 13.

Annotations

Case Notes

Administrative Law: Agency Rulemaking: Formal Rulemaking

Energy & Utilities Law: Electric Power Industry: State Regulation: General Overview
Administrative Law: Agency Rulemaking: Formal Rulemaking

Although there is no specific designation that the South Dakota Public Utilities Commission must make a finding
concerning the general variance, S.D. Codified Laws § 49-41B-20 granted the commission the authority to approve
or to disapprove permit applications, including the proposed route; if the application was disapproved, the applicant
could revise the route and seek commission approval. A fair interpretation of S.D. Codified Laws § 49-41B-11(2),
S.D. Codified Laws § 49-41B-22.1 and S.D. Codified Laws § 49-41B-22.2 lead to the conclusion that a permit
applicant could obtain a general variance upon a proper evidentiary showing and commission approval. In re
Nebraska Pub. Power Dist. etc., 354 N.W.2d 713, 1984 S.D. LEXIS 355 (S.D. 1984).

Energy & Utilities Law: Electric Power Industry: State Regulation: General Overview

Although there is no specific designation that the South Dakota Public Utilities Commission must make a finding
concerning the general variance, S.D. Codified Laws § 49-41B-20 granted the commission the authority to approve
or to disapprove permit applications, including the proposed route; if the application was disapproved, the applicant
could revise the route and seek commission approval. A fair interpretation of S.D. Codified Laws § 49-41B-11(2),
S.D. Codified Laws 8 49-41B-22.1 and S.D. Codified Laws 8§ 49-41B-22.2 lead to the conclusion that a permit
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applicant could obtain a general variance upon a proper evidentiary showing and commission approval. In re
Nebraska Pub. Power Dist. etc., 354 N.W.2d 713, 1984 S.D. LEXIS 355 (S.D. 1984).
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a member of the LexisNexis Group. All rights reserved.

End of Document



S.D. Codified Laws § 49-41B-27

Current through acts received from the 2017 Special Session of the 92nd Legislative Assembly, Supreme Court
Rule 17-11, and the November 8, 2016 General Election.

LexisNexis® South Dakota Codified Laws Annotated > Title 49 Public Utilities and Carriers >
Chapter 49-41B Energy Conversion and Transmission Facilities

49-41B-27. Construction, expansion and improvement of facilities —
Certification to commission.

Utilities which have acquired a permit in accordance with the provisions of this chapter may proceed to
improve, expand, or construct the facility for the intended purposes at any time, subject to the provisions of
this chapter; provided, however, that if such construction, expansion and improvement commences more
than four years after a permit has been issued, then the utility must certify to the Public Utilities Commission
that such facility continues to meet the conditions upon which the permit was issued.

History

SL 1977, ch 390, § 29.

LexisNexis® South Dakota Codified Laws Annotated
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S.D. Codified Laws 8 49-41B-36

Current through acts received from the 2017 Special Session of the 92nd Legislative Assembly, Supreme Court
Rule 17-11, and the November 8, 2016 General Election.

LexisNexis® South Dakota Codified Laws Annotated > Title 49 Public Utilities and Carriers >
Chapter 49-41B Energy Conversion and Transmission Facilities

49-41B-36. Authority to route or locate facilities not delegated to
commission.

Nothing in this chapter is a delegation to the commission of the authority to route a transmission facility, or
to designate or mandate location of an energy conversion facility, AC/DC conversion facility, or wind energy
facility.

History

SL 1977, ch 390, § 2; SL 2005, ch 250, § 5; SL 2006, ch 242, § 6.

Annotations

Notes

Amendments.

The 2005 amendment substituted “Nothing in this chapter may” for “This chapter shall not”; substituted
“commission” for “Public Utilities Commission”; and added “or wind energy facility.”

The 2006 amendment substituted “is a delegation” for “may be construed as a delegation”; inserted “AC/DC
conversion facility”; and made related changes in punctuation.

LexisNexis® South Dakota Codified Laws Annotated
Copyright © 2017 Matthew Bender & Company, Inc.,
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S.D. Codified Laws 8§ 49-41B-22

Current through acts received from the 2017 Special Session of the 92nd Legislative Assembly, Supreme Court
Rule 17-11, and the November 8, 2016 General Election.

LexisNexis® South Dakota Codified Laws Annotated > Title 49 Public Utilities and Carriers >
Chapter 49-41B Energy Conversion and Transmission Facilities

49-41B-22. Burden of proof of applicant.

The applicant has the burden of proof to establish that:
(1) The proposed facility will comply with all applicable laws and rules;

(2) The facility will not pose a threat of serious injury to the environment nor to the social and economic
condition of inhabitants or expected inhabitants in the siting area;

(3) The facility will not substantially impair the health, safety or welfare of the inhabitants; and

(4) The facility will not unduly interfere with the orderly development of the region with due consideration
having been given the views of governing bodies of affected local units of government.

History

SL 1977,¢ch 390, § 17; SL 1981, ch 340, § 3; SL 1991, ch 386, § 6.

Annotations

Case Notes

Energy & Utilities Law: Administrative Proceedings: General Overview
Energy & Utilities Law: Electric Power Industry: State Regulation: General Overview
Transportation Law: Interstate Commerce: Restraints of Trade

Transportation Law: Interstate Commerce: State Powers
Energy & Utilities Law: Administrative Proceedings: General Overview

Trial court properly upheld an order from the South Dakota Public Utilities Commission (PUC) granting an applicant
a permit to construct a coal-fired energy conversion facility where the PUC entered a well-reasoned and informed
decision when it concluded that the facility would not pose a threat of serious injury to the environment; the PUC
addressed the parties’ contentions regarding global warming and carbon dioxide emissions and also provided a
detailed explanation of why it rejected the findings proposed by the intervenors. In re Otter Tail Power Co., 2008 SD
5, 744 N.W.2d 594, 2008 S.D. LEXIS 5 (S.D. 2008).

Energy & Utilities Law: Electric Power Industry: State Regulation: General Overview
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Trial court properly upheld an order from the South Dakota Public Utilities Commission (PUC) granting an applicant
a permit to construct a coal-fired energy conversion facility where the PUC entered a well-reasoned and informed
decision when it concluded that the facility would not pose a threat of serious injury to the environment; the PUC
addressed the parties’ contentions regarding global warming and carbon dioxide emissions and also provided a
detailed explanation of why it rejected the findings proposed by the intervenors. In re Otter Tail Power Co., 2008 SD
5,744 N.W.2d 594, 2008 S.D. LEXIS 5 (S.D. 2008).

Transportation Law: Interstate Commerce: Restraints of Trade

Former subsection (5) of S.D. Codified Laws § 49-41B-22, which required a transmission facility originating and
ending outside South Dakota, crossing the state and delivering 25 percent or less of its design capacity to this state,
to satisfy an additional condition of public necessity and convenience, regardless of the state where the area was
located, violated the commerce clause of the United States Constitution and, therefore, was unconstitutional. In re
Nebraska Pub. Power Dist. etc., 354 N.W.2d 713, 1984 S.D. LEXIS 355 (S.D. 1984).

Former subsection (5) of S.D. Codified Laws § 49-41B-22 added nothing to the protection of public health, safety
and welfare that was not provided by the first four requirements; instead, its practical effect significantly obstructed
interstate electrical exchanges by requiring certain applicants to satisfy an additional burden, and was found
unconstitutional. In re Nebraska Pub. Power Dist. etc., 354 N.W.2d 713, 1984 S.D. LEXIS 355 (S.D. 1984).

Transportation Law: Interstate Commerce: State Powers

Former subsection (5) of S.D. Codified Laws 8§ 49-41B-22, which required a transmission facility originating and
ending outside South Dakota, crossing the state and delivering 25 percent or less of its design capacity to this state,
to satisfy an additional condition of public necessity and convenience, regardless of the state where the area was
located, violated the commerce clause of the United States Constitution and, therefore, was unconstitutional. In re
Nebraska Pub. Power Dist. etc., 354 N.W.2d 713, 1984 S.D. LEXIS 355 (S.D. 1984).

Former subsection (5) of S.D. Codified Laws § 49-41B-22 added nothing to the protection of public health, safety
and welfare that was not provided by the first four requirements; instead, its practical effect significantly obstructed
interstate electrical exchanges by requiring certain applicants to satisfy an additional burden, and was found
unconstitutional. In re Nebraska Pub. Power Dist. etc., 354 N.W.2d 713, 1984 S.D. LEXIS 355 (S.D. 1984).

Research References & Practice Aids

Administrative Code References.

ARSD 20:10:21:12, Article 10. Public Utilities, Efforts to minimize adverse effects

ARSD 20:10:22:13, Article 10. Public Utilities, Environmental information

ARSD 20:10:22:14, Article 10. Public Utilities, Effect on physical environment

ARSD 20:10:22:15, Article 10. Public Utilities, Hydrology

ARSD 20:10:22:16, Article 10. Public Utilities, Effect on terrestrial ecosystems

ARSD 20:10:22:17, Article 10. Public Utilities, Effect of aquatic ecosystems

ARSD 20:10:22:18, Article 10. Public Utilities, Land use

ARSD 20:10:22:21, Article 10. Public Utilities, Air quality
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ARSD 20:10:22:23, Article 10. Public Utilities, Community impact

ARSD 20:10:22:26, Article 10. Public Utilities, Nature of proposed energy conversion facility

ARSD 20:10:22:33, Article 10. Public Utilities, Decommissioning

ARSD 20:10:22:36, Article 10. Public Utilities, Additional information in application

ARSD 20:10:22:37, Article 10. Public Utilities, Statement required describing gas or liquid transmission line
standards of construction

ARSD 20:10:22:38, Article 10. Public Utilities, Gas or liquid transmission line description
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S.D. Codified Laws § 49-41B-4

Current through acts received from the 2017 Special Session of the 92nd Legislative Assembly, Supreme Court
Rule 17-11, and the November 8, 2016 General Election.

LexisNexis® South Dakota Codified Laws Annotated > Title 49 Public Utilities and Carriers >
Chapter 49-41B Energy Conversion and Transmission Facilities

49-41B-4. Permit required for construction of facility.

No utility may begin construction of a facility in the state on or after July 1, 1979, without first having
obtained a permit issued with respect to such facility by the public utilities commission pursuant to this
chapter. No such permit is required for an associated facility to be constructed for the purpose of
transporting water if the water management board has issued a permit to appropriate water for the use to
be made by that facility. Any facility, with respect to which a permit is required, shall thereafter be
constructed, operated, and maintained in conformity with such permit including any terms, conditions, or
modifications contained therein.

History

SL 1977, ch 390, § 4; SL 1983, ch 349.
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S.D. Codified Laws § 49-41B-24

Current through acts received from the 2017 Special Session of the 92nd Legislative Assembly, Supreme Court
Rule 17-11, and the November 8, 2016 General Election.

LexisNexis® South Dakota Codified Laws Annotated > Title 49 Public Utilities and Carriers >
Chapter 49-41B Energy Conversion and Transmission Facilities

49-41B-24. Large facility or pipeline permit — Complete findings required by
commission within year of receipt of initial application.

Within twelve months of receipt of the initial application for a permit for the construction of energy
conversion facilities, AC/DC conversion facilities, or transmission facilities, the commission shall make
complete findings in rendering a decision regarding whether a permit should be granted, denied, or granted
upon such terms, conditions or modifications of the construction, operation, or maintenance as the
commission deems appropriate.

History

SL 1977, ch 390, § 18; SL 1980, ch 328, § 2; SL 1981, ch 341; SL 2006, ch 242, § 5; SL 2009, ch 243, § 3; 2015,
ch 235, § 2, eff. July 1, 2015.

Annotations

Notes

Amendments.
The 2006 amendment inserted “AC/DC conversion facilities”; and made a related change in punctuation.

The 2009 amendment substituted “transmission lines for coal” for “of coal”’; added “or carbon dioxide”; substituted
“the commission” for “the Public Utilities Commission”; substituted “deems appropriate” for “may deem appropriate”;
and made related and stylistic changes.

The 2015 amendment substituted “or transmission facilities” for “substations of two hundred fifty kilovolts or more,
transmission lines of two hundred fifty kilovolts or more, or transmission lines for coal, gas, liquid hydrocarbons,
liquid hydrocarbon products, or carbon dioxide.”

Case Notes

Administrative Law: Agency Rulemaking: Formal Rulemaking
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Energy & Utilities Law: Administrative Proceedings: Public Utility Commissions: Authority

Administrative Law: Agency Rulemaking: Formal Rulemaking

S.D. Codified Laws § 49-41B-24 dictates that the South Dakota Public Utilities Commission is the only body
which can impose terms and conditions. In re Nebraska Pub. Power Dist. etc., 354 N.W.2d 713, 1984 S.D. LEXIS
355 (S.D. 1984).

Energy & Utilities Law: Administrative Proceedings: Public Utility Commissions: Authority

Public Utilities Commission (PUC) chose to grant the permit subject to SCN mitigation conditions and the
Legislature expressly authorized the PUC's choice, and the South Dakota Supreme Court gave deference to PUC's
expertise and special knowledge in the field of electric utilities; the landowner did not demonstrated an error of law
or an abuse of discretion in the PUC's decision to grant a conditional permit rather than requiring reapplication.
Pesall v. Mont. Dakota Utils., Co., 2015 SD 81, 871 N.W.2d 649, 2015 S.D. LEXIS 151 (S.D. 2015).

Condition 17 was modified to provide clarity, and did not delegate the Public Utilities Commission's (PUC) authority
to the applicants; the future action involved PUC enforcement of modified Condition 17, and the fact that the PUC
retained jurisdiction to enforce its conditions did not mean they failed to render complete findings on the permit.
Pesall v. Mont. Dakota Utils., Co., 2015 SD 81, 871 N.W.2d 649, 2015 S.D. LEXIS 151 (S.D. 2015).
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S.D. Codified Laws § 15-6-12(b)

Current through acts received from the 2017 Special Session of the 92nd Legislative Assembly, Supreme Court
Rule 17-11, and the November 8, 2016 General Election.

LexisNexis® South Dakota Codified Laws Annotated > Title 15 Civil Procedure > Chapter 15-6
Circuit Court Rules of Procedure > lll. Pleadings and Motions > 15-6-12- Defenses and
Objections

15-6-12(b). Presentation of defenses and objections — Manner.

Every defense, in law or fact, to a claim for relief in any pleading, whether a claim, counterclaim, cross-
claim, or third-party claim, shall be asserted in the responsive pleading thereto if one is required, except
that the following defenses may at the option of the pleader be made by motion:

(1) Lack of jurisdiction over the subject matter;

(2) Lack of jurisdiction over the person;

(3) Insufficiency of process;

(4) Insufficiency of service of process;

(5) Failure to state a claim upon which relief can be granted;
(6) Failure to join a party under § 15-6-19.

A motion making any of these defenses shall be made before pleading if a further pleading is permitted. No
defense or objection is waived by being joined with one or more other defenses or objections in a
responsive pleading or motion. If a pleading sets forth a claim for relief to which the adverse party is not
required to serve a responsive pleading, the party may assert at the trial any defense in law or fact to that
claim for relief. If, on a motion asserting the defense numbered (5) to dismiss for failure of the pleading to
state a claim upon which relief can be granted, matters outside the pleading are presented to and not
excluded by the court, the motion shall be treated as one for summary judgment and disposed of as
provided in 8 15-6-56, and all parties shall be given reasonable opportunity to present all material made
pertinent to such a motion by § 15-6-56.

History

SDC 1939 & Supp 1960, § 33.1002; SD RCP, Rule 12 (b), as adopted by Sup. Ct. Order March 29, 1966, effective
July 1, 1966; as amended by Sup. Ct. Order No. 2, March 31, 1969, effective July 1, 1969; 2006, ch 285 (Supreme
Court Rule 06-11).

Annotations

Notes

Amendments.

The 2006 amendment, in the concluding paragraph, in the third sentence, substituted “the party” for “he.”
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Case Notes
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Business & Corporate Law: Corporations: Dissolution & Receivership: Termination & Winding Up:

General Overview

Civil Procedure: Jurisdiction: Personal Jurisdiction & In Rem Actions: In Personam Actions: General

Overview

Civil Procedure: Jurisdiction: Personal Jurisdiction & In Rem Actions: In Personam Actions: Minimum

Contacts

Civil Procedure: Pleading & Practice: Defenses, Demurrers & Objections: Failures to State Claims

Civil Procedure: Pleading & Practice: Defenses, Demurrers & Objections: Motions to Dismiss

Civil Procedure: Pleading & Practice: Motion Practice: Content & Form
Civil Procedure: Discovery: Disclosures: Mandatory Disclosures
Civil Procedure: Dismissals: Involuntary Dismissals: General Overview

Civil Procedure: Summary Judgment: General Overview

Civil Procedure: Summary Judgment: Burdens of Production & Proof: General Overview

Civil Procedure: Summary Judgment: Standards: General Overview

Civil Procedure: Summary Judgment: Supporting Materials: General Overview

Civil Procedure: Trials: Judgment as Matter of Law: General Overview
Civil Procedure: Appeals: Standards of Review: General Overview

Civil Rights Law: Prisoner Rights: Freedom of Religion

Civil Rights Law: Private Discrimination

Constitutional Law: Supremacy Clause: General Overview

Contracts Law: Performance: Accord & Satisfaction

Contracts Law: Performance: Discharges & Terminations

Criminal Law & Procedure: Trials: Defendant's Rights: Right to Public Trial
Criminal Law & Procedure: Habeas Corpus: Procedure: General Overview
Criminal Law & Procedure: Habeas Corpus: Procedure: Pretrial Dismissals
Family Law: Adoption: Indian Child Welfare Act

Family Law: Child Custody: Visitation: General Overview

Governments: Legislation: Statutes of Limitations: General Overview
Labor & Employment Law: Equal Pay: Equal Pay Act: General Overview

Labor & Employment Law: Wrongful Termination: Public Policy
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Torts: Intentional Torts: Defamation: Defenses: Privileges: Qualified Privileges

Business & Corporate Law: Corporations: Dissolution & Receivership: Termination & Winding Up: General
Overview

Where a corporation had contracted to purchase an ethanol plant, the trial court erred in granting the plant’s motion
under S.D. Codified Laws § 15-6-12(b) to dismiss the corporation’s counterclaim against the plant for fraud in the
inducement of a contract on the grounds that the action was barred by the statute of limitations. Yankton Ethanol,
Inc. v. Vironment, Inc., 1999 SD 42, 592 N.W.2d 596, 1999 S.D. LEXIS 57 (S.D. 1999).

Civil Procedure: Jurisdiction: Personal Jurisdiction & In Rem Actions: In Personam Actions: General
Overview

Where a father’s first objection to the sufficiency of process in a termination proceeding was at the dispositional
phase of the dependency and neglect hearing, the objection came too late and it was properly deemed waived In re
R.P., 498 N.W.2d 364, 1993 S.D. LEXIS 27 (S.D. 1993).

Under S.D. Codified Laws § 15-6-12(b), defenses to personal jurisdiction must be raised by motion or answer, and
if objections to personal jurisdiction are not made at the appropriate time, either by motion or answer, they are
deemed waived. Williams Ins. v. Bear Butte Farms Partnership, 392 N.W.2d 831, 1986 S.D. LEXIS 309 (S.D.

1986).

Under S.D. Codified Laws 8§ 15-6-12(b), there is no longer any distinction between special and general
appearances, and no defense or objection concerning lack of jurisdiction or insufficiency of service of process is
waived by being joined with one or more other defenses or objections in a responsive pleading or motion, subject to
certain exceptions. The emphasis no longer is on the nature of the appearance but rather upon the precise
character of the objection or defense interposed. Crossman v. Contractors Rigging & Erection, 86 S.D. 448, 198
N.W.2d 51, 1972 S.D. LEXIS 131 (S.D. 1972).

Civil Procedure: Jurisdiction: Personal Jurisdiction & In Rem Actions: In Personam Actions: Minimum
Contacts

Trial court properly granted an automobile seller's motion to dismiss a purchaser’'s action for lack of personal
jurisdiction under S.D. Codified Laws 8§ 15-6-12(b) where the sum total of the seller’s transactions in South Dakota
could be characterized as a “one shot deal”; analysis of the alleged contacts between the seller and South Dakota,
including the seller's use of the Internet, did not support any contention of the existence of sufficient minimum
contacts to support personal jurisdiction. Marschke v. Wratislaw, 2007 SD 125, 743 N.W.2d 402, 2007 S.D. LEXIS

190 (S.D. 2007).

Civil Procedure: Pleading & Practice: Defenses, Demurrers & Objections: Failures to State Claims

Plaintiff and defendant entered into a contract for textbooks, and subsequently defendant informed plaintiff the
textbooks were to be shipped to the third company which paid $ 77,268 of the amount due, but the third company
then filed for Chapter 11 bankruptcy, thus, plaintiff sued defendant for the unpaid balance, resulting in a mutual
release wherein defendant paid the outstanding $25,000 and the matter was dismissed with prejudice. Fenske
Media Corp. v. Banta Corp., 2004 SD 23, 676 N.W.2d 390, 2004 S.D. LEXIS 22 (S.D. 2004).

Insurer’'s motion to dismiss a homeowner’s first party bad faith action was improperly granted because a motion to
dismiss under S.D. Codified Laws § 15-6-12(b)(5) tested the law of a plaintiff's claim, not the facts which supported
it. Brooks v. Milbank Ins. Co., 2000 SD 16, 605 N.W.2d 173, 2000 S.D. LEXIS 16 (S.D. 2000).

Trial court erred when it converted a herbicide manufacturer's motion to a dismiss a complaint filed by a farmer to
recover damages to one for summary judgment without providing notice to the parties as was required by S.D.
Codified Laws § 15-6-12(b); the farmer should have been given a reasonable opportunity to present all material
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pertinent to a motion for summary judgment pursuant to S.D. Codified Laws § 15-6-56(c). Eide v. E.I. Du Pont de
Nemours & Co., CCH Prod. Liab. Rep. 14486, 1996 SD 11, 542 N.W.2d 769, 1996 S.D. LEXIS 9 (S.D. 1996).

Where plaintiff purchasers challenged a decision that granted the motion for dismissal brought under S.D. Codified
Laws § 15-6-12(b) by defendants, trustees and executors of sellers’ estates, in the purchasers’ action seeking a
reduction in the purchase price of real property purchased from the sellers, the pleadings should not have been
dismissed because there was an issue as to whether or not a purchase agreement obligated one of the sellers to
maintain insurance and whether there was a breach of that obligation. Schlosser v. Norwest Bank S.D., N.A., 506
N.W.2d 416, 1993 S.D. LEXIS 117 (S.D. 1993), overruled in part, Gruhlke v. Sioux Empire Fed. Credit Union, Inc.,
2008 SD 89, 756 N.W.2d 399, 2008 S.D. LEXIS 127 (S.D. 2008).

Motions under S.D. Codified Laws § 15-6-12(b)(5) is identical to motions under Fed. R. Civ. P. 12(b)(6). Schlosser
v. Norwest Bank S.D., N.A., 506 N.W.2d 416, 1993 S.D. LEXIS 117 (S.D. 1993), overruled in part, Gruhlke v. Sioux
Empire Fed. Credit Union, Inc., 2008 SD 89, 756 N.W.2d 399, 2008 S.D. LEXIS 127 (S.D. 2008).

S.D. Codified Laws § 15-6-12(b)(5) only allows matters outside the pleadings to be considered when the court has
notified the parties of its intention to treat the motion as one for summary judgment under S.D. Codified Laws § 15-
6-56 and, where the record did not indicate such an intention on the part of the trial court, the appeal was limited to
a ruling only on the sufficiency of the facts pleaded. Weller v. Spring Creek Resort, 477 N.W.2d 839, 1991 S.D.
LEXIS 178 (S.D. 1991).

In an action by houseboat owners alleging discrimination, breach of express contract, and breach of implied
contract against marina owners where the marina owners filed a motion for failure to state a claim under S.D.
Codified Laws § 15-6-12(b)(5), trial court did not err in granting dismissal of the discrimination claim because the
houseboat owners failed to establish membership in a protected class as required by S.D. Codified Laws § 20-13-
23. Weller v. Spring Creek Resort, 477 N.W.2d 839, 1991 S.D. LEXIS 178 (S.D. 1991).

In dismissing a nonparent's motion for visitation under S.D. Codified Laws § 15-6-12(b)(5) for failure to state a
claim on which relief could be granted, where extraneous matters presented by the mother in her brief were not
relevant to the trial court’s ultimate legal determination that nonparents had no visitation rights with minor children
and the key facts were contained in the pleadings, it was not error to fail to convert the proceeding to one for
summary judgment. Cooper v. Merkel, 470 N.W.2d 253, 1991 S.D. LEXIS 78 (S.D. 1991).

Where the trial court did not advise the parties that it intended to treat the defendants’ motion to dismiss under S.D.
Codified Laws 8 15-6-12(b)(5) as one for summary judgment, the parties were not afforded an occasion to file
affidavits or other evidence as provided by S.D. Codified Laws § 15-6-56(a) et seq. that might have controverted
the trial court’'s conclusion that no genuine issue of material fact existed, which constituted reversible error.
Summary judgment is only authorized where there has been a summary judgment motion or an equivalent motion.
Jensen Ranch, Inc. v. Marsden, 440 N.W.2d 762, 1989 S.D. LEXIS 82 (S.D. 1989).

Questions concerning the propriety of a summary judgment are governed according to S.D. Codified Laws § 15-6-
56(a) et seq. However, the court may treat a motion to dismiss for failure to state a claim under S.D. Codified Laws
§ 15-6-12(b) as a motion for summary judgment. Jensen Ranch, Inc. v. Marsden, 440 N.W.2d 762, 1989 S.D.
LEXIS 82 (S.D. 1989).

Trial court erred in granting an employer’'s motion to dismiss for failure to state a claim pursuant to S.D. Codified
Laws § 15-6-12(b)(5), because employee’s wrongful termination action fell under the public policy exception to the
at-will doctrine where his complaint alleged that the employer discharged him in retaliation for his refusal to commit
a criminal or unlawful act. Johnson v. Kreiser's, Inc., 433 N.W.2d 225, 1988 S.D. LEXIS 172 (S.D. 1988).

In a libel action brought by the governor against the author and publisher of a book, the trial court erred in granting
defendants’ motion to dismiss under S.D. Codified Laws 8§ 15-6-12(b)(5), as the First Amendment protection
afforded the press was a qualified privilege that would fall before proof of malice; further, under S.D. Codified Laws
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§ 20-11-5(4), a privileged communication was defined as one made without malice. Janklow v. Viking Press, 378
N.W.2d 875, 1985 S.D. LEXIS 387 (S.D. 1985).

Civil Procedure: Pleading & Practice: Defenses, Demurrers & Objections: Motions to Dismiss

Trial court properly granted an automobile seller's motion to dismiss a purchaser’s action for lack of personal
jurisdiction under S.D. Codified Laws 8§ 15-6-12(b) where the sum total of the seller’s transactions in South Dakota
could be characterized as a “one shot deal”; analysis of the alleged contacts between the seller and South Dakota,
including the seller's use of the Internet, did not support any contention of the existence of sufficient minimum
contacts to support personal jurisdiction. Marschke v. Wratislaw, 2007 SD 125, 743 N.W.2d 402, 2007 S.D. LEXIS

190 (S.D. 2007).

Motion to dismiss under S.D. Codified Laws § 15-6-12(b) tests the legal sufficiency of the pleading, not the facts
which support it; for purposes of the pleading, a court must treat as true all facts properly pled in the complaint and
resolve all doubts in favor of the pleader. Steiner v. County of Marshall, 1997 SD 109, 568 N.W.2d 627, 1997 S.D.
LEXIS 109 (S.D. 1997).

In deciding a motion to dismiss under S.D. Codified Laws § 15-6-12(b)(5), the trial court should consider the
complaint’'s allegations and any exhibits which are attached; the court accepts the pleader’'s description of what
happened along with any conclusions reasonably drawn therefrom; the motion may be directed to the whole
complaint or only specified counts contained in it. Thompson v. Summers, 1997 SD 103, 567 N.W.2d 387, 1997
S.D. LEXIS 103 (S.D. 1997).

Motion to dismiss under S.D. Codified Laws § 15-6-12(b)(5) tests the law of a plaintiff's claim, not the facts which
support it; the motion is viewed with disfavor and is rarely granted. Thompson v. Summers, 1997 SD 103, 567
N.W.2d 387, 1997 S.D. LEXIS 103 (S.D. 1997).

Because a victim adequately outlined his claim in a personal injury action even if he did not include the term “rescue
doctrine” and where the “rescue doctrine” was part of the common law of negligence, it was improper to dismiss his
action under S.D. Codified Laws 8§ 15-6-12(b)(5) for failure to state a cause of action. Thompson v. Summers, 1997
SD 103, 567 N.W.2d 387, 1997 S.D. LEXIS 103 (S.D. 1997).

Civil Procedure: Pleading & Practice: Motion Practice: Content & Form

S.D. Codified Laws § 15-6-56(a) and S.D. Codified Laws § 15-6-56(b), which authorize summary judgment,
require that a motion for summary judgment, or an equivalent motion under S.D. Codified Laws § 15-6-12(b) and
S.D. Codified Laws 8§ 15-6-12(c), be made before summary judgment may be granted. Thus, in a suit by an
insured, where an insurer brought a motion against the insured for repayment moneys advanced by the insurer, the
trial court erred by construing the motion as one for summary judgment because no proper motion was made.
Schuldt v. State Farm Mut. Auto. Ins. Co., 272 N.W.2d 94, 1978 S.D. LEXIS 341 (S.D. 1978).

Civil Procedure: Discovery: Disclosures: Mandatory Disclosures

Trial court did not convert motion to dismiss into summary judgment, and so suit was not reinstated; malpractice
plaintiff showed sufficient willful disobedience of court orders and a statute to support dismissal. Storm v. Durr, 2003
SD 6, 657 N.W.2d 34, 2003 S.D. LEXIS 8 (S.D. 2003).

Civil Procedure: Dismissals: Involuntary Dismissals: General Overview

In dismissing a nonparent’s motion for visitation under S.D. Codified Laws § 15-6-12(b)(5) for failure to state a
claim on which relief could be granted, where extraneous matters presented by the mother in her brief were not
relevant to the trial court’s ultimate legal determination that nonparents had no visitation rights with minor children
and the key facts were contained in the pleadings, it was not error to fail to convert the proceeding to one for
summary judgment. Cooper v. Merkel, 470 N.W.2d 253, 1991 S.D. LEXIS 78 (S.D. 1991).
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Trial court was found to have improperly dismissed a declaratory judgment action on the grounds of res judicata
and a failure to state a claim upon which relief could be granted under S.D. Codified Laws 8§ 15-6-12(b)(5), which
had been filed against sellers by the purchasers of real property that was subject to the sellers’ retention of mineral
rights; the purchasers were entitled to file the declaratory action under the authority of S.D. Codified Laws § 21-24-
1 and S.D. Codified Laws § 21-24-3, even though a trial court had already declared the parties’ rights as to
damages by a lessees’ operations, because the exact issue at the center of the declaratory judgment action had not
been previously determined. Carver v. Heikkila, 465 N.W.2d 183, 1991 S.D. LEXIS 11 (S.D. 1991).

Civil Procedure: Summary Judgment: General Overview

Under S.D. Codified Laws § 15-6-12(b)(5), where one moves to dismiss for failure to state a claim and matters
outside the pleading are presented to and not excluded by the court, the motion shall be treated as one for
summary judgment and disposed of as provided in S.D. Codified Laws 8§ 15-6-56(c), and all parties shall be given
the reasonable opportunity to present all material made pertinent to such a motion by S.D. Codified Laws § 15-6-
56(c). Richards v. Lenz, 539 N.W.2d 80, 1995 S.D. LEXIS 127 (S.D. 1995).

Civil Procedure: Summary Judgment: Burdens of Production & Proof: General Overview

Where a bank alleged that a credit union had knowingly participated in a check-kiting scheme and was negligent in
the supervision, management, and control of its manager, and the credit union filed a motion to dismiss, the trial
court, under S.D. Codified Laws § 15-6-12(b)(5), improperly converted the motion to dismiss to one for summary
judgment because it did not advise or notify the parties of its intent to convert and did not give the parties the
reasonable opportunity to present all material made pertinent to such a motion as required by S.D. Codified Laws §
15-6-56. Norwest Bank Black Hills, N.A. v. Rapid City Teachers Federal Credit Union (No. 4122), 433 N.W.2d 560,
1988 S.D. LEXIS 182 (S.D. 1988).

Civil Procedure: Summary Judgment: Standards: General Overview

S.D. Codified Laws § 15-6-12(b)(5) only allows matters outside the pleadings to be considered when the court has
notified the parties of its intention to treat the motion as one for summary judgment under S.D. Codified Laws § 15-
6-56 and, where the record did not indicate such an intention on the part of the trial court, the appeal was limited to
a ruling only on the sufficiency of the facts pleaded. Weller v. Spring Creek Resort, 477 N.W.2d 839, 1991 S.D.
LEXIS 178 (S.D. 1991).

Where the trial court did not advise the parties that it intended to treat the defendants’ motion to dismiss under S.D.
Codified Laws 8 15-6-12(b)(5) as one for summary judgment, the parties were not afforded an occasion to file
affidavits or other evidence as provided by S.D. Codified Laws § 15-6-56(a) et seq. that might have controverted
the trial court’'s conclusion that no genuine issue of material fact existed, which constituted reversible error.
Summary judgment is only authorized where there has been a summary judgment motion or an equivalent motion.
Jensen Ranch, Inc. v. Marsden, 440 N.W.2d 762, 1989 S.D. LEXIS 82 (S.D. 1989).

In a garnishment action, plaintiff's act of garnishment was predicated upon a showing that the judgment debtor’s
vehicle was insured by defendants, and plaintiff failed to show a non-contingent duty to provide monetary restitution
for the debtor, so that an order granting summary adjudication in favor of defendant was proper. Sigler v. St. Paul
Fire & Marine Ins. Co., 298 N.W.2d 792, 1980 S.D. LEXIS 447 (S.D. 1980).

Civil Procedure: Summary Judgment: Supporting Materials: General Overview

In an action brought by parents on behalf of their sons for damages sustained as a result of a collision between a
city fire truck, operated by a city employee, and a vehicle occupied by the sons, the trial court failed to comply with
S.D. Codified Laws 8§ 15-6-12(b) when it treated the employee’s motion to dismiss as a motion for summary
judgment under S.D. Codified Laws 8§ 15-6-56(c) and granted it on the basis of sovereign immunity. The parents
should have had a reasonable opportunity to present material on the issue of whether the employee’s operation of
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the fire truck was ministerial or discretionary. Schaub v. Moerke, 338 N.W.2d 109, 1983 S.D. LEXIS 396 (S.D.
1983).

S.D. Codified Laws § 15-6-56(a) and S.D. Codified Laws § 15-6-56(b), which authorize summary judgment,
require that a motion for summary judgment, or an equivalent motion under S.D. Codified Laws § 15-6-12(b) and
S.D. Codified Laws 8§ 15-6-12(c), be made before summary judgment may be granted. Thus, in a suit by an
insured, where an insurer brought a motion against the insured for repayment moneys advanced by the insurer, the
trial court erred by construing the motion as one for summary judgment because no proper motion was made.
Schuldt v. State Farm Mut. Auto. Ins. Co., 272 N.W.2d 94, 1978 S.D. LEXIS 341 (S.D. 1978).

Civil Procedure: Trials: Judgment as Matter of Law: General Overview

Husband’s motion to dismiss wife’s petition for modification of alimony was denied pursuant to S.D. Codified Laws §
15-6-12(b);although the parties entered into a Marital Settlement Agreement in California, the agreement stipulated
that it would become part of the final judgment; since the divorce was obtained in South Dakota the alimony
determination was part of the divorce decree and jurisdiction was proper in South Dakota. Weekley v. Weekley,
1999 SD 162, 604 N.W.2d 19, 1999 S.D. LEXIS 184 (S.D. 1999).

Civil Procedure: Appeals: Standards of Review: General Overview

Appellate court’s standard of review of a trial court’s grant or denial of a motion to dismiss under S.D. Codified Laws
§ 15-6-12(b)(6) is the same as its review of a motion for summary judgment, whether the pleader is entitled to
judgment as a matter of law. Estate of Billings v. Deadwood Congregation of Jehovah Witnesses, 506 N.W.2d 138,
1993 S.D. LEXIS 127 (S.D. 1993).

Civil Rights Law: Prisoner Rights: Freedom of Religion

Trial court properly dismissed an inmate’s federal civil rights claims because the inmate failed to allege any facts
necessary to even infer a meeting of minds or mutual understanding among a food supply corporation, a food
contractor, and a food services director to serve the inmate non-kosher food. Sisney v. Best Inc., 2008 SD 70, 754
N.W.2d 804, 2008 S.D. LEXIS 111 (S.D. 2008).

Civil Rights Law: Private Discrimination

In an action by houseboat owners alleging discrimination, breach of express contract, and breach of implied
contract against marina owners where the marina owners filed a motion for failure to state a claim under S.D.
Codified Laws § 15-6-12(b)(5), trial court did not err in granting dismissal of the discrimination claim because the
houseboat owners failed to establish membership in a protected class as required by S.D. Codified Laws § 20-13-
23. Weller v. Spring Creek Resort, 477 N.W.2d 839, 1991 S.D. LEXIS 178 (S.D. 1991).

Constitutional Law: Supremacy Clause: General Overview

In reversing the trial court’s grant of a school district’s motion to dismiss a teacher’s action for failure to state a claim
under S.D. R. Civ. P. 12(b)(5), S.D. Codified Laws § 15-6-12(b)(5), the Supreme Court of South Dakota took
direction from an Eighth Circuit case that held that the administrative exhaustion requirement under Title VII of the
Civil Rights Act of 1964 did not apply to claims under the Equal Pay Act; moreover, to the extent that the South
Dakota Human Rights Act exhaustion requirement under S.D. Codified Laws § 20-13-29 conflicted with federal law,
the Supremacy Clause, USCS Const. Art. VI, Cl 2, prohibited the state law’'s application. O'Brien v. W. Dakota
Tech. Inst., 84 Empl. Prac. Dec. (CCH) 11523, 2003 SD 127, 670 N.W.2d 924, 2003 S.D. LEXIS 156 (S.D. 2003).

Contracts Law: Performance: Accord & Satisfaction

Plaintiff and defendant entered into a contract for textbooks, and subsequently defendant informed plaintiff the
textbooks were to be shipped to the third company which paid $77,268 of the amount due, but the third company
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then filed for Chapter 11 bankruptcy, thus, plaintiff sued defendant for the unpaid balance, resulting in a mutual
release wherein defendant paid the outstanding $25,000 and the matter was dismissed with prejudice. Fenske
Media Corp. v. Banta Corp., 2004 SD 23, 676 N.W.2d 390, 2004 S.D. LEXIS 22 (S.D. 2004).

Contracts Law: Performance: Discharges & Terminations

Plaintiff and defendant entered into a contract for textbooks, and subsequently defendant informed plaintiff the
textbooks were to be shipped to the third company which paid $77,268 of the amount due, but the third company
then filed for Chapter 11 bankruptcy, thus, plaintiff sued defendant for the unpaid balance, resulting in a mutual
release wherein defendant paid the outstanding $25,000 and the matter was dismissed with prejudice. Fenske
Media Corp. v. Banta Corp., 2004 SD 23, 676 N.W.2d 390, 2004 S.D. LEXIS 22 (S.D. 2004).

Criminal Law & Procedure: Trials: Defendant's Rights: Right to Public Trial

Habeas application based on the alleged closing of the courtroom was properly dismissed for failure to state a claim
under S.D. Codified Laws § 15-6-12(b)(5) because, although the State moved to close the courtroom before it
played a video that contained child pornography, the trial court declined to rule because there was no member of
the public present. Riley v. Young, 2016 SD 39, 879 N.W.2d 108, 2016 S.D. LEXIS 63 (S.D. 2016).

Criminal Law & Procedure: Habeas Corpus: Procedure: General Overview

Pursuant to S.D. Codified Laws § 15-6-81(a), as habeas proceedings are civil in nature, the rules of civil procedure
apply to the extent they are not inconsistent with S.D. Codified Laws ch. 21-27; motions to dismiss, therefore, are
appropriate to dispose of honmeritorious applications; a court may dismiss a habeas corpus petition for failure to
state a claim under S.D. Codified Laws § 15-6-12(b)(5) only if it appears beyond doubt that the petition sets forth
no facts to support a claim for relief. Jenner v. Dooley, 1999 SD 20, 590 N.W.2d 463, 1999 S.D. LEXIS 26 (S.D.

1999).

Criminal Law & Procedure: Habeas Corpus: Procedure: Pretrial Dismissals

Habeas application based on the alleged closing of the courtroom was properly dismissed for failure to state a claim
under S.D. Codified Laws § 15-6-12(b)(5) because, although the State moved to close the courtroom before it
played a video that contained child pornography, the trial court declined to rule because there was no member of
the public present. Riley v. Young, 2016 SD 39, 879 N.W.2d 108, 2016 S.D. LEXIS 63 (S.D. 2016).

Family Law: Adoption: Indian Child Welfare Act

Where the mother was domiciled on the reservation at the time a child custody petition was filed, the tribal court had
exclusive jurisdiction over the matter under the Indian Child Welfare Act, 25 U.S.C.S. § 1911(a) People in the
Interest of G. R. F., 1997 SD 112, 569 N.W.2d 29, 1997 S.D. LEXIS 111 (S.D. 1997).

Family Law: Child Custody: Visitation: General Overview

In dismissing a nonparent’s motion for visitation under S.D. Codified Laws § 15-6-12(b)(5) for failure to state a
claim on which relief could be granted, where extraneous matters presented by the mother in her brief were not
relevant to the trial court’s ultimate legal determination that nonparents had no visitation rights with minor children
and the key facts were contained in the pleadings, it was not error to fail to convert the proceeding to one for
summary judgment. Cooper v. Merkel, 470 N.W.2d 253, 1991 S.D. LEXIS 78 (S.D. 1991).

Governments: Legislation: Statutes of Limitations: General Overview

Where a corporation had contracted to purchase an ethanol plant, the trial court erred in granting the plant's motion
under S.D. Codified Laws § 15-6-12(b) to dismiss the corporation’s counterclaim against the plant for fraud in the
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inducement of a contract on the grounds that the action was barred by the statute of limitations. Yankton Ethanol,
Inc. v. Vironment, Inc., 1999 SD 42, 592 N.W.2d 596, 1999 S.D. LEXIS 57 (S.D. 1999).

Labor & Employment Law: Equal Pay: Equal Pay Act: General Overview

In reversing the trial court’s grant of a school district’s motion to dismiss a teacher’s action for failure to state a claim
under S.D. R. Civ. P. 12(b)(5), S.D. Codified Laws § 15-6-12(b)(5), the Supreme Court of South Dakota took
direction from an Eighth Circuit case that held that the administrative exhaustion requirement under Title VIl of the
Civil Rights Act of 1964 did not apply to claims under the Equal Pay Act; moreover, to the extent that the South
Dakota Human Rights Act exhaustion requirement under S.D. Codified Laws § 20-13-29 conflicted with federal law,
the Supremacy Clause, USCS Const. Art. VI, Cl 2, prohibited the state law’s application. O'Brien v. W. Dakota
Tech. Inst., 84 Empl. Prac. Dec. (CCH) 11523, 2003 SD 127, 670 N.W.2d 924, 2003 S.D. LEXIS 156 (S.D. 2003).

Labor & Employment Law: Wrongful Termination: Public Policy

Trial court erred in granting an employer’'s motion to dismiss for failure to state a claim pursuant to S.D. Codified
Laws § 15-6-12(b)(5), because employee’s wrongful termination action fell under the public policy exception to the
at-will doctrine where his complaint alleged that the employer discharged him in retaliation for his refusal to commit
a criminal or unlawful act. Johnson v. Kreiser's, Inc., 433 N.W.2d 225, 1988 S.D. LEXIS 172 (S.D. 1988).

Torts: Intentional Torts: Defamation: Defenses: Privileges: Qualified Privileges

In a libel action brought by the governor against the author and publisher of a book, the trial court erred in granting
defendants’ motion to dismiss under S.D. Codified Laws 8§ 15-6-12(b)(5), as the First Amendment protection
afforded the press was a qualified privilege that would fall before proof of malice; further, under S.D. Codified Laws
§ 20-11-5(4), a privileged communication was defined as one made without malice. Janklow v. Viking Press, 378
N.W.2d 875, 1985 S.D. LEXIS 387 (S.D. 1985).
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15-6-26(b). Scope of discovery.

Unless otherwise limited by order of the court in accordance with these rules, the scope of discovery is as
follows:

1)

(2)

®3)

In general. Parties may obtain discovery regarding any matter, not privileged, which is relevant to the
subject matter involved in the pending action, whether it relates to the claim or defense of the party
seeking discovery or to the claim or defense of any other party, including the existence, description,
nature, custody, condition and location of any books, documents, or other tangible things and the
identity and location of persons having knowledge of any discoverable matter. It is not ground for
objection that the information sought will be inadmissible at the trial if the information sought appears
reasonably calculated to lead to the discovery of admissible evidence.

The frequency or extent of use of the discovery methods set forth in 8 15-6-26(a) shall be limited by
the court if it determines that:

(A)

(i) the discovery sought is unreasonably cumulative or duplicative, or is obtainable from some
other source that is more convenient, less burdensome, or less expensive;

(i) the party seeking discovery has had ample opportunity by discovery in the action to obtain the
information sought; or

(iii) discovery is unduly burdensome or expensive, taking into account the needs of the case, the
amount in controversy limitations on the party’s resources, and the importance of the issues at
stake in the litigation.

The court may act upon its own initiative after reasonable notice or pursuant to a motion under § 15-6-
26(c).

Insurance agreements. A party may obtain discovery of the existence and contents of any insurance
agreement under which any person carrying on an insurance business may be liable to satisfy part or
all of a judgment which may be entered in the action or to indemnify or reimburse for payments made
to satisfy the judgment. Information concerning the insurance agreement is not by reason of disclosure
admissible in evidence at trial. For purposes of this paragraph, an application for insurance shall not
be treated as part of an insurance agreement.

Trial preparation: materials. Subject to the provisions of subdivision (4) of this section, a party may
obtain discovery of documents and tangible things otherwise discoverable under subdivision (1) of this
section and prepared in anticipation of litigation or for trial by or for another party or by or for that other
party’s representative (including such other party’s attorney, consultant, surety, indemnitor, insurer, or
agent) only upon a showing that the party seeking discovery has substantial need of the materials in
the preparation of the party’s case and that the party is unable without undue hardship to obtain the
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substantial equivalent of the materials by other means. In ordering discovery of such materials when
the required showing has been made, the court shall protect against disclosure of the mental
impressions, conclusions, opinions, or legal theories of an attorney or other representative of a party
concerning the litigation.

A party may obtain without the required showing a statement concerning the action or its subject matter
previously made by that party. Upon request, a person not a party may obtain without the required
showing a statement concerning the action or its subject matter previously made by that person. If the
request is refused, the person may move for a court order. The provisions of subdivision 15-6-37(a)(4)
apply to award of expenses incurred in relation to the motion. For purposes of this paragraph, a
statement previously made is (A) a written statement signed or otherwise adopted or approved by the
person making it, or (B) a stenographic, mechanical, electrical, or other recording, or a transcription
thereof, which is a substantially verbatim recital of an oral statement by the person making it and
contemporaneously recorded.

Trial preparation: experts. Discovery of facts known and opinions held by experts, otherwise
discoverable under the provisions of subdivision (1) of this rule and acquired or developed in
anticipation of litigation or for trial may be obtained only as follows:

(A)

(i) A party may through interrogatories require any other party to identify each person whom the
other party expects to call as an expert witness at trial, to state the subject matter on which the
expert is expected to testify, and to state the substance of the facts and opinions to which the
expert is expected to testify and a summary of the grounds for each opinion.

(i) Upon motion, the court may order further discovery by other means, subject to such
restrictions as to scope and such provisions, pursuant to subdivision (4)(C) of this section,
concerning fees and expenses as the court may deem appropriate.

(B) Trial-preparation for draft reports or disclosures. SDCL § 15-6-26(b)(3) protects drafts of any report
prepared by any witness who is retained or specially employed to provide expert testimony in the
case or one whose duties as the party’s employee regularly involves giving expert testimony,
regardless of the form in which the draft is recorded.

(C) Trial preparation protection for communication between a party’s attorney and expert witnesses.
SDCL § 15-6-26(b)(3) protects communications between the party’s attorney and any witness who
is retained or specially employed to provide expert testimony in the case or one whose duties as
the party’s employee regularly involve giving expert testimony, regardless of the form of the
communications, except to the extent that the communications:

(i) relate to compensation for the expert’s study or testimony;

(i) identify facts or data that the party’s attorney provided and that the expert considered in
forming the opinion to be expressed; or

(iif) identify assumptions that the party’s attorney provided and that the expert relied on in forming
the opinions to be expressed.

(D) A party may discover facts known or opinions held by an expert who has been retained or specially
employed by another party in anticipation of litigation or preparation for trial and who is not
expected to be called as a witness at trial, only as provided in § 15-6-35(b) or upon a showing of
exceptional circumstances under which it is impracticable for the party seeking discovery to obtain
facts or opinions on the same subject by other means.

(E) Unless manifest injustice would result, (i) the court shall require that the party seeking discovery
pay the expert a reasonable fee for time spent in responding to discovery under subdivisions (4)
(A) (ii) and (4) (B) of this section; and (ii) with respect to discovery obtained under subdivision (4)
(A) (i) of this section the court may require, and with respect to discovery obtained under
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subdivision (4)(B) of this section the court shall require, the party seeking discovery to pay the
other party a fair portion of the fees and expenses reasonably incurred by the latter party in
obtaining facts and opinions from the expert.

(5) Claims of Privilege or Protection of Trial Preparation Materials. When a party withholds information
otherwise discoverable under these rules by claiming that it is privileged or subject to protection as trial
preparation material, the party shall make the claim expressly and shall describe the nature of the
documents, communications, or things not produced in a manner that, without revealing information
itself privileged or protected, will enable other parties to assess the applicability of the privilege or
protection.

History

SDC 1939 & Supp 1960, 8§ 36.0505; SD RCP, Rule 26 (b), as adopted by Sup. Ct. Order March 29, 1966, effective
July 1, 1966; Supreme Court Rule 76-3, § 2; SL 1993, ch 385 (Supreme Court Rule 93-2); 2006, ch 288 (Supreme
Court Rule 06-14); SL (Supreme Court Rule 11-1), eff. July 1, 2011.

Annotations

Notes

Amendments.

The 2006 amendment, throughout subdivision (3), made gender-neutral changes; and added subdivision (5).

Case Notes

Civil Procedure: Discovery: Disclosures: General Overview

Civil Procedure: Discovery: Disclosures: Mandatory Disclosures

Civil Procedure: Discovery: Methods: Expert Witness Discovery

Civil Procedure: Discovery: Privileged Matters: Work Product: General Overview
Civil Procedure: Discovery: Privileged Matters: Work Product: Scope

Criminal Law & Procedure: Discovery & Inspection: Discovery by Defendant: Tangible Objects: General
Overview

Evidence: Testimony: Experts: General Overview
Civil Procedure: Discovery: Disclosures: General Overview

Trial court did not abuse its discretion in limiting a counselor’s opinions in a former suspect’s tort action against the
police officers where her disclosed opinions were limited to those contained in her reports. Tosh v. Schwab, 2007
SD 132, 743 N.W.2d 422, 2007 S.D. LEXIS 197 (S.D. 2007).

Civil Procedure: Discovery: Disclosures: Mandatory Disclosures

In a personal injury matter, a circuit court erred in imposing sanctions, pursuant to S.D. Codified Laws § 15-6-37(d),
against an allegedly injured party’s attorney because discovery requests of a driver and an employer were not
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specific enough to require disclosure of a physician’s opinion as to the injuries that were allegedly suffered. Pearson
V. O'Neal-Letcher, 2007 SD 92, 738 N.W.2d 914, 2007 S.D. LEXIS 158 (S.D. 2007).

Civil Procedure: Discovery: Methods: Expert Witness Discovery

Trial court improperly excluded testimony and complete discovery, under S. D. Codified Laws § 15-6-26(b)(4)(B), of
a witness who conducted tests on behalf of plaintiff and prepared a report which was favorable to defendant where
the testing was done prior to the time plaintiff had consulted with or hired an attorney, the witness was contacted at
the suggestion of defendant, not at the request of plaintiff's counsel, and the witness mailed a copy of his report
directly to defendant, as well as to plaintiff. Kuper v. Lincoln-Union Elec. Co., 1996 SD 145, 557 N.W.2d 748, 1996
S.D. LEXIS 153 (S.D. 1996).

Civil Procedure: Discovery: Privileged Matters: Work Product: General Overview

Attorney’s advice regarding foreclosure of a mortgage was properly denominated work product within S.D. Codified
Laws § 15-6-26(b)(3) because the advice was given in prospect of possible litigation to foreclose the mortgage.
Even though the protection afforded by the work product doctrine is broader than that created by the attorney-client
privilege, a party cannot affirmatively assert reliance upon an attorney’s advice and then refuse to disclose such
advice, and as a result an insurer’'s reliance upon the defense of counsel waived its nearly absolute protection
afforded its attorney’s opinion work product. Kaarup v. St. Paul Fire & Marine Ins. Co., 436 N.W.2d 17, 1989 S.D.
LEXIS 23 (S.D. 1989).

Civil Procedure: Discovery: Privileged Matters: Work Product: Scope

Even if some attorney-client communications might have been subject to waiver or not privileged, the circuit court
erred in allowing the attorney to be deposed and required to answer requests for admissions without a finding of
necessity or consideration of reasonable alternative sources. Voorhees Cattle Co., LLP v. Dakota Feeding Co.,
LLC, 2015 SD 68, 868 N.W.2d 399, 2015 S.D. LEXIS 115 (S.D. 2015).

Criminal Law & Procedure: Discovery & Inspection: Discovery by Defendant: Tangible Objects: General
Overview

Even though S.D. Codified Laws § 23A-35-4.1 permitted defendant to discover the contents of an affidavit that
supported a search warrant, the trial court did not err in deciding that defendant was not entitled to the information
she sought because the information was not relevant to the subject matter involved in the action, as provided by
S.D. Codified Laws § 15-6-26(b)(1). State v. Buchholz, 1999 SD 110, 598 N.W.2d 899, 1999 S.D. LEXIS 128 (S.D.

1999).

Evidence: Testimony: Experts: General Overview

In a personal injury matter, a circuit court erred in imposing sanctions, pursuant to S.D. Codified Laws § 15-6-37(d),
against an allegedly injured party's attorney because discovery requests of a driver and an employer were not
specific enough to require disclosure of a physician’s opinion as to the injuries that were allegedly suffered. Pearson
v. O'Neal-Letcher, 2007 SD 92, 738 N.W.2d 914, 2007 S.D. LEXIS 158 (S.D. 2007).
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S.D. Codified Laws 8 15-6-26(c)

Current through acts received from the 2017 Special Session of the 92nd Legislative Assembly, Supreme Court

Rule 17-11, and the November 8, 2016 General Election.

LexisNexis® South Dakota Codified Laws Annotated > Title 15 Civil Procedure > Chapter 15-6
Circuit Court Rules of Procedure > V. Discovery > 15-6-26- Discovery Pending Action

15-6-26(c). Protective orders restricting discovery.

Upon motion by a party or by the person from whom discovery is sought or has been taken, or other person
who would be adversely affected, accompanied by a certification that the movant has in good faith
conferred or attempted to confer with other affected parties in an effort to resolve the dispute without court
action, and for good cause shown, the court in which the action is pending, on matters relating to a
deposition, interrogatories, or other discovery, or alternatively, the court in the circuit where the deposition
is to be taken may make any order which justice requires to protect a party or person from annoyance,
embarrassment, oppression, or undue burden or expense, including one or more of the following:

1)
()

®3)

(4)

(5)
(6)
()

(8)

(9)

That the discovery not be had;

That the discovery may be had only on specified terms and conditions, including a designation of the
time and place;

That the discovery may be had only by a method of discovery other than that selected by the party
seeking discovery;

That certain matters not be inquired into, or that the scope of the discovery be limited to certain
matters;

That discovery be conducted with no one present except persons designated by the court;
That a deposition after being sealed be opened only by order of the court;

That a trade secret or other confidential research, development, or commercial information not be
disclosed or be disclosed only in a designated way;

That the parties simultaneously file specified documents or information enclosed in sealed envelopes
to be opened as directed by the court;

That depositions, interrogatories, admissions, other discovery, documents, and exhibits attached to
motions, or portions of such documents, be sealed unless and until opened at the direction of the court.

If the motion for a protective order is denied in whole or in part, the court may, on such terms and
conditions as are just, order that any party or person provide or permit discovery. The provisions of
subdivision 15-6-37(a)(4) apply to the award of expenses incurred in relation to the motion.

History

SDC 1939 & Supp 1960, § 36.0516; SD RCP, Rule 30 (b), as adopted by Sup. Ct. Order March 29, 1966, effective
July 1, 1966; SDCL, § 15-6-30(b); Supreme Court Rule 76-3, § 2; SL 2001, ch 298 (Supreme Court Rule 01-06);
2006, ch 289 (Supreme Court Rule 06-15).
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Annotations

Notes

Amendments.

The 2006 amendment, in the introductory paragraph, inserted “accompanied by a certification that the movant has
in good faith conferred or attempted to confer with other affected parties in an effort to resolve the dispute without
court action”; and made related changes in punctuation.
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S.D. Codified Laws 8 1-26-36

Current through acts received from the 2017 Special Session of the 92nd Legislative Assembly, Supreme Court

Rule 17-11, and the November 8, 2016 General Election.

LexisNexis® South Dakota Codified Laws Annotated > Title 1 State Affairs and Government >
Chapter 1-26 Administrative Procedures

1-26-36. Standards of review — Disposition of case.

The court shall give great weight to the findings made and inferences drawn by an agency on questions of
fact. The court may affirm the decision of the agency or remand the case for further proceedings. The court
may reverse or modify the decision if substantial rights of the appellant have been prejudiced because the
administrative findings, inferences, conclusions, or decisions are:

(1) In violation of constitutional or statutory provisions;

(2) In excess of the statutory authority of the agency;

(3) Made upon unlawful procedure;

(4) Affected by other error of law;

(5) Clearly erroneous in light of the entire evidence in the record; or

(6) Arbitrary or capricious or characterized by abuse of discretion or clearly unwarranted exercise of

discretion.

A court shall enter its own findings of fact and conclusions of law or may affirm the findings and conclusions
entered by the agency as part of its judgment. The circuit court may award costs in the amount and manner
specified in chapter 15-17.

History

SL 1966, ch 159, § 15 (7); 1972,ch 8, 8§ 29; 1977, ch 13, § 16;1978,ch 13, 8§ 10; 1978, ch 17; 1983,ch 6, § 2.

Annotations

Case Notes

Administrative Law:

Administrative Law:

Administrative Law:

Administrative Law:

Administrative Law:

Administrative Law:

Agency Adjudication: Hearings: General Overview

Agency Rulemaking: Formal Rulemaking

Agency Rulemaking: Rule Application & Interpretation: General Overview
Judicial Review

Judicial Review: General Overview

Judicial Review: Remands & Remittiturs
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Administrative Law:
Administrative Law:
Administrative Law:
Administrative Law:
Administrative Law:
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Judicial Review:

Judicial Review:

Judicial Review:

Judicial Review:

Judicial Review:

Judicial Review:

Judicial Review:
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Reviewability: Jurisdiction & Venue

Standards of Review

Standards of Review: General Overview

Standards of Review: Arbitrary & Capricious Review
Standards of Review: Clearly Erroneous Review
Standards of Review: De Novo Review

Standards of Review: Substantial Evidence

Banking Law: Bank Expansion: Bank Creations & Reorganizations

Civil Procedure: Declaratory Judgment Actions: General Overview

Civil Procedure: Remedies: Costs & Attorney Fees: Costs: General Overview

Civil Procedure: Appeals: Standards of Review: General Overview

Civil Procedure: Appeals: Standards of Review: Clearly Erroneous Review

Civil Procedure: Appeals: Standards of Review: De Novo Review

Constitutional Law: Separation of Powers

Criminal Law & Procedure: Sentencing: Alternatives: Probation: General Overview

Criminal Law & Procedure: Sentencing: Alternatives: Probation: Revocation: Proceedings

Criminal Law & Procedure: Postconviction Proceedings: Parole

Education Law: Administration & Operation: Boards of Elementary & Secondary Schools: General

Overview

Education Law: Administration & Operation: School Districts: Alteration

Education Law: Faculty & Staff: Discipline & Dismissal: Administrative Proceedings: Appeals &

Reviews

Education Law: Faculty & Staff: Discipline & Dismissal: Administrative Proceedings: Contract

Requirements

Education Law: Faculty & Staff: Discipline & Dismissal: Administrative Proceedings: Statutory

Procedures

Education Law: Faculty & Staff: Employment Contracts

Education Law: Faculty & Staff: Misconduct & Performance: Dishonesty

Energy & Utilities Law: Administrative Proceedings: Judicial Review: General Overview

Energy & Utilities Law: Administrative Proceedings: Judicial Review: Scope & Standards of Review

Energy & Utilities Law: Administrative Proceedings: Public Utility Commissions: General Overview

Energy & Utilities Law: Administrative Proceedings: Ratemaking
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Energy & Utilities Law: Utility Companies: Rates: General Overview

Environmental Law: Air Quality: General Overview

Environmental Law: Solid Wastes: Permits: General Overview

Evidence: Hearsay: Exceptions: Business Records: General Overview

Evidence: Procedural Considerations: Burdens of Proof: General Overview

Family Law: Family Protection & Welfare: Children: General Overview

Governments: Legislation: Interpretation

Governments: Local Governments: Administrative Boards

Governments: State & Territorial Governments: Employees & Officials

Governments: State & Territorial Governments: Licenses

Healthcare Law: Business Administration & Organization: Judicial Review: General Overview
Labor & Employment Law: Collective Bargaining & Labor Relations: Bargaining Units
Labor & Employment Law: Collective Bargaining & Labor Relations: Subjects of Bargaining

Labor & Employment Law: Collective Bargaining & Labor Relations: Unfair Labor Practices: General
Overview

Labor & Employment Law: Disability & Unemployment Insurance: Unemployment Compensation:
Eligibility: General Overview

Labor & Employment Law: Disability & Unemployment Insurance: Unemployment Compensation:
Review

Labor & Employment Law: Discrimination: Harassment: Sexual Harassment: Hostile Work Environment
Labor & Employment Law: Employment Relationships: At-Will Employment: Employees

Labor & Employment Law: Wrongful Termination: Defenses: Employee Misconduct

Public Health & Welfare Law: Social Security: Medicaid: General Overview

Public Health & Welfare Law: Social Security: Medicaid: Eligibility: General Overview

Public Health & Welfare Law: Social Security: Medicaid: Providers: Types: Intermediate Care Facilities
Tax Law: State & Local Taxes: Administration & Proceedings: General Overview

Tax Law: State & Local Taxes: Sales Tax: General Overview

Workers' Compensation & SSDI: Administrative Proceedings: Claims: Time Limitations: General
Overview

Workers' Compensation & SSDI: Administrative Proceedings: Evidence: General Overview
Workers' Compensation & SSDI: Administrative Proceedings: Judicial Review: General Overview

Workers' Compensation & SSDI: Benefit Determinations: Medical Benefits: Rehabilitation
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Workers' Compensation & SSDI: Compensability: Injuries: General Overview

Workers' Compensation & SSDI: Coverage: Actions Against Employers: Statutory Requirements
Administrative Law: Agency Adjudication: Hearings: General Overview

Although the haphazard compilation of the record in an appellant's contested case made it difficult for a court to
determine what was intended to be included under S.D. Codified Laws § 1-26-21, where the record fully told the
appellant’s story, none of the appellant’'s substantial rights were prejudiced, and reversal or modification of the
administrative decision based on the defects in the record was not justified under S.D. Codified Laws § 1-26-36.
Ashland v. South Dakota Dep't of Labor, Unemployment Ins. Div., 321 N.W.2d 103, 1982 S.D. LEXIS 341 (S.D.

1982).

Although the South Dakota Department of Labor, Unemployment Insurance Division failed to transmit the record to
the circuit court within the time required by S.D. Codified Laws 8 1-26-33, any delays were not prejudicial to the
appellant’s substantial rights and did not justify reversal or modification under under S.D. Codified Laws § 1-26-36
for such procedural defects. Ashland v. South Dakota Dep't of Labor, Unemployment Ins. Div., 321 N.W.2d 103,
1982 S.D. LEXIS 341 (S.D. 1982).

Administrative Law: Agency Rulemaking: Formal Rulemaking

S.D. Codified Laws § 1-26-36 buttresses the concept that the South Dakota Public Utilities Commission must
initially make a finding of a general variance; it directs that the reviewing courts must give great weight of
administrative findings on questions of fact. In re Nebraska Pub. Power Dist. etc., 354 N.W.2d 713, 1984 S.D.
LEXIS 355 (S.D. 1984).

Administrative Law: Agency Rulemaking: Rule Application & Interpretation: General Overview

Although S.D. Codified Laws § 61-7-8 provides that the administrative rules of the South Dakota Department of
Labor, Unemployment Insurance Division, S.D. Admin. R. 47:06:05:04, 47:06:05:08, which require a referee to
issue a decision within 10 days after completing a hearing, to conduct the hearing in an informal manner, and to
examine a party’s witnesses, must be followed, procedural defects did not justify modification or reversal of the
administrative decision under S.D. Codified Laws 8§ 1-26-36 where the appellant failed to establish that such
defects prejudiced his substantial rights. Ashland v. South Dakota Dep't of Labor, Unemployment Ins. Div., 321
N.W.2d 103, 1982 S.D. LEXIS 341 (S.D. 1982).

Administrative Law: Judicial Review

This section provided authority for the circuit court to modify the administrative decision upon finding error in an
assessment of use tax. Midwest Railcar Repair, Inc. v. S.D. Dep't of Revenue, 2015 SD 92, 872 N.W.2d 79, 2015
S.D. LEXIS 157 (S.D. 2015).

Administrative Law: Judicial Review: General Overview

Although a circuit court was only supposed to enter its own findings and conclusions if it modified or reversed the
decision of the South Dakota Public Utilities Commission, the circuit court's entering of its own findings and
conclusions even though it affirmed the Commission’s decision was harmless error. The similarity in result of the
circuit court’s order as compared with the Commission’s decision rendered the error harmless. In re Midwest Motor
Express, 431 N.W.2d 160, 1988 S.D. LEXIS 153 (S.D. 1988).

Administrative Law: Judicial Review: Remands & Remittiturs

The circuit court (South Dakota) properly exercised its discretion under S.D. Codified Laws § 1-26-36 by remanding
the taxpayer's protest action to the Department of Revenue (South Dakota) for an evidentiary hearing; the correct
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finding that the Department, and perhaps the taxpayer, had erroneously interpreted and applied the beneficial use
exemption to the assessed sales tax justified a remand for a rehearing in conformity with the decision on the
exemption’s proper application. In re State & City Sales Tax Liab. of Quality Serv. Railcar Repair Corp., 437 N.W.2d
209, 1989 S.D. LEXIS 41 (S.D. 1989).

Administrative Law: Judicial Review: Reviewability: Jurisdiction & Venue

Circuit court exceeded the scope of its review under S.D. Codified Laws 8§ 1-26-36 of the South Dakota
Administrative Procedure Act, S.D. Codified Laws ch. 1-26, by substituting its view of the evidence submitted in an
application for a permanent motor carrier license for that of the Public Utilities Commission’s. In re Jack Rabbit
Lines, 283 N.W.2d 402, 1979 S.D. LEXIS 282 (S.D. 1979).

Administrative Law: Judicial Review: Standards of Review

Under S.D. Codified Laws § 1-26-36, the standard of review of an agency decision will vary whether the issue is
one of fact or one of law; when the issue is a question of fact, then the actions of the agency are judged by the
clearly erroneous standard, and when the issue is a question of law, then the actions of the agency are fully
reviewable. Caldwell v. John Morrell & Co., 489 N.W.2d 353, 1992 S.D. LEXIS 103 (S.D. 1992).

Administrative Law: Judicial Review: Standards of Review: General Overview

South Dakota Real Estate Commission properly found that the buyer’'s broker committed unprofessional conduct,
because the buyer’s broker failed to execute a new written agency agreement with the new buyer he represented,
in violation of S.D. Codified Laws 8§ 36-21A-130; the buyer’s broker failed to execute a new agency agreement with
the second buyer after the first buyer assigned his right to purchase the property to the second buyer. Leonard v.
State ex rel. S.D. Real Estate Comm'n, 2010 SD 97, 793 N.W.2d 19, 2010 S.D. LEXIS 169 (S.D. 2010).

Circuit court erred in its interpretation of S.D. Codified Laws § 10-45-12.1, which was a question of law, and in
finding that a fee charged by an association to its member cooperatives for fertilizer storage services was exempt
from taxation; the association was not an “auxiliary” of the cooperatives, and none of the exemptions under § 10-
45-12.1 applied to the storage service. Coop. Agronomy Servs. v. S.D. Dep't of Revenue, 2003 SD 104, 668
N.W.2d 718, 2003 S.D. LEXIS 130 (S.D. 2003).

Under S.D. Codified Laws § 1-26-36, the Supreme Court of South Dakota is required to give great weight to the
findings made and the inferences drawn by the South Dakota Public Utilities Commission (PUC) on questions of
fact. The court may reverse or modify a decision of the PUC only if the substantial rights of an appellant have been
prejudiced because the PUC’s administrative findings, inferences, conclusions, or decisions are: (1) in violation of
constitutional or statutory provisions, (2) In excess of the PUC’s statutory authority, (3) made upon unlawful
procedure. (4) affected by other error of law, (5) clearly erroneous in light of the entire evidence in the record, or (6)
arbitrary or capricious or characterized by abuse of discretion or clearly unwarranted exercise of discretion. US
West Communs., Inc. v. AT&T Communs. of the Midwest, Inc. (In re Establishment of Switched Access Rates),
2000 SD 140, 618 N.W.2d 847, 2000 S.D. LEXIS 144 (S.D. 2000).

Although the general burden of proof for administrative hearings is preponderance of the evidence, in matters
concerning the revocation of a professional license, the appropriate standard of proof to be utilized by an agency is
clear and convincing evidence. Foley v. State ex rel. South Dakota Real Estate Comm'n, 1999 SD 101, 598 N.W.2d
217,1999 S.D. LEXIS 121 (S.D. 1999).

Standard of review of an employee’s alleged disability is controlled by S.D. Codified Laws § 1-26-36. Where the
issue is a question of fact, review is by the clearly erroneous standard, and questions of law and mixed questions of
law and fact are fully reviewable. Zoss v. United Bldg. Ctrs., 1997 SD 93, 566 N.W.2d 840, 1997 S.D. LEXIS 88

(S.D. 1997).
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Under the standard of review for administrative agency decisions, the Supreme Court of South Dakota makes the
same review of the agency’s decision as did the circuit court, unaided by any presumption that the circuit court’s
decision is correct. When the issue is a question of fact, the actions of the agency are judged by the clearly
erroneous standard, but the agency’s actions are fully reviewable when the issue is a question of law, and mixed
guestions of law and fact are also fully reviewable. Enger v. FMC, 1997 SD 70, 565 N.W.2d 79, 1997 S.D. LEXIS

72 (S.D. 1997).

Under S.D. Codified Laws § 1-26-36, the test is whether after reviewing all the evidence the appellate court is left
with a definite and firm conviction that a mistake has been made. Further, the question is not whether there is
substantial evidence contrary to the agency finding, but whether there is substantial evidence to support the agency
finding; the court shall give great weight to findings made and inferences drawn by an agency on questions of fact.
Petersen v. Hinky Dinky, 515 N.W.2d 226, 1994 S.D. LEXIS 51 (S.D. 1994).

S.D. Codified Laws § 1-26-36 provides that the reviewing court will overrule an agency’s factual determinations
only if it finds them to be clearly erroneous in light of the entire evidence; however, conclusions of law are fully
reviewable. Whether the claimant made a prima facie case that he belongs in the odd-lot total disability category is
a question of fact; thus, an agency’'s determination that a claimant seeking benefits failed to make the required
prima facie showing will not be overturned unless the reviewing court finds that the determination was clearly
erroneous. Petersen v. Hinky Dinky, 515 N.W.2d 226, 1994 S.D. LEXIS 51 (S.D. 1994).

On review of an administrative agency’s decision, an appellate court does not substitute its judgment for an
agency'’s on the weight of evidence pertaining to questions of fact unless the agency’s decision is clearly erroneous,
or is arbitrary, capricious, or characterized by an abuse of discretion or a clearly unwarranted exercise of discretion
and will not reverse an agency decision unless left with a definite and firm conviction that a mistake has been
committed. Northern States Power Co. v. Sioux Valley Empire Elec. Ass'n, 489 N.W.2d 365, 1992 S.D. LEXIS 108

(S.D. 1992).

Under S.D. Codified Laws 8 1-26-36, the appellate court is required to give great weight to the findings made and
inferences drawn by administrative agencies on questions of fact. Deuschle v. Bak Constr. Co., 443 N.W.2d 5, 1989
S.D. LEXIS 110 (S.D. 1989).

Under the standard of review pursuant to S.D. Codified Laws 8 1-26-36 that applied in actions to review an
administrative agency’s decision, the grievant was entitled to reinstatement to his job as a police officer; the record
adequately supported the administrative ruling that refusing the sergeant’s order to transport a stray dog in the
grievant’s patrol car was not gross insubordination. Sambo v. Mitchell, 427 N.W.2d 379, 1988 S.D. LEXIS 116 (S.D.

1988).

After giving great weight to the finds made and inferences drawn by South Dakota Superintendent on questions of
fact as required by S.D. Codified Laws 8§ 1-26-36, it was clear that the Superintendent’s decision reversing a school
district’s assignment of parents’ son was not clearly erroneous, arbitrary, capricious or characterized by an abuse of
discretion and thus the court could not substitute its judgment for that of the Superintendent. Finck v. Northwest
Sch. Dist., 417 N.W.2d 875, 1988 S.D. LEXIS 2 (S.D. 1988).

Decision of the state board of dentistry to suspend a dentist’s license had to be based on expert testimony beyond
the investigation of one of the board’'s members; the cause was remanded. In re Appeal of Schramm, 414 N.W.2d
31,1987 S.D. LEXIS 352 (S.D. 1987).

S.D. Codified Laws § 1-26-36 buttresses the concept that the South Dakota Public Utilities Commission must
initially make a finding of a general variance; it directs that the reviewing courts must give great weight of
administrative findings on questions of fact. In re Nebraska Pub. Power Dist. etc., 354 N.W.2d 713, 1984 S.D.
LEXIS 355 (S.D. 1984).
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S.D. Codified Laws § 1-26-36 requires the circuit court to enter its own findings and conclusions if it modifies or
reverses an agency decision. Division of Human Rights ex rel. Miller v. Miller, 349 N.W.2d 42, 1984 S.D. LEXIS 306

(S.D. 1984).

On appeal by a bus company of the South Dakota Public Utilities Commission’s grant of an intrastate motor carrier
permit to an applicant, which was a partnership consisting of a bus service and an individual partner, the
Commission did not commit reversible error under S.D. Codified Laws § 1-26-36(1) by failing to obtain a separate
financial statement of the individual partner as required under former S.D. Codified Laws 8§ 49-28-11(6) before
issuing the permit where only a corporate financial statement for the bus service was used in the application and no
separate personal financial statement for the individual partner was submitted. Although for literal compliance with
S.D. Codified Laws § 1-26-36(1), it would have been preferable for the Commission to obtain a personal financial
statement from the individual partner, the realities of the partnership agreement, the individual’'s role in the bus
service, and the individual's detailed statement made the disclosure sufficient for purposes of former S.D. Codified
Laws 8§ 49-28-11; furthermore, no substantial rights of the bus company were prejudiced by the Commission’s
decision. In re Leo's Bus Serv., 342 N.W.2d 228, 1984 S.D. LEXIS 235 (S.D. 1984).

In an unemployment compensation case, because the South Dakota Department of Labor, Unemployment
Insurance Division was an administrative agency, the court had to review the record of the agency in the same
manner as that of a trial court and an appellate court could not substitute its judgment for that of the agency,
pursuant to S.D. Codified Laws § 1-26-36. Weber v. South Dakota Dep't of Labor, Unemployment Ins. Div., 323
N.W.2d 117, 1982 S.D. LEXIS 361 (S.D. 1982).

In reviewing on appeal a circuit court’s judgment under the South Dakota Administrative Procedures Act, S.D.
Codified Laws ch. 1-26, an appellate court must make the same review of the administrative agency’s action as
does the circuit court, unaided by a presumption that the circuit court’s decision is correct. This review is limited
under S.D. Codified Laws § 1-26-36(5) to determining whether the agency’s findings are clearly erroneous. Driscoll
v. Great Plains Mktg. Co., 322 N.W.2d 478, 1982 S.D. LEXIS 354 (S.D. 1982).

Although the haphazard compilation of the record in an appellant’s contested case made it difficult for a court to
determine what was intended to be included under S.D. Codified Laws § 1-26-21, where the record fully told the
appellant’s story, none of the appellant's substantial rights were prejudiced, and reversal or modification of the
administrative decision based on the defects in the record was not justified under S.D. Codified Laws § 1-26-36.
Ashland v. South Dakota Dep't of Labor, Unemployment Ins. Div., 321 N.W.2d 103, 1982 S.D. LEXIS 341 (S.D.

1982).

Although S.D. Codified Laws § 61-7-8 provides that the administrative rules of the South Dakota Department of
Labor, Unemployment Insurance Division, S.D. Admin. R. 47:06:05:04, 47:06:05:08, which require a referee to
issue a decision within 10 days after completing a hearing, to conduct the hearing in an informal manner, and to
examine a party’s witnesses, must be followed, procedural defects did not justify modification or reversal of the
administrative decision under S.D. Codified Laws 8§ 1-26-36 where the appellant failed to establish that such
defects prejudiced his substantial rights. Ashland v. South Dakota Dep't of Labor, Unemployment Ins. Div., 321
N.W.2d 103, 1982 S.D. LEXIS 341 (S.D. 1982).

Burden is on an appellant to show that the procedural violations of an administrative agency prejudiced his
substantial rights to justify an appellate court’s reversal or modification of the agency’s decision under S.D. Codified
Laws § 1-26-36(3). Ashland v. South Dakota Dep't of Labor, Unemployment Ins. Div., 321 N.W.2d 103, 1982 S.D.
LEXIS 341 (S.D. 1982).

Appellate court’'s review under S.D. Codified Laws 8§ 1-26-37 of alleged procedural errors in an administrative
proceeding is the same as a trial court’s. Both are guided by the standards set out in S.D. Codified Laws § 1-26-36,
and they may reverse or modify a decision if substantial rights of the appellant have been prejudiced because the
administrative findings, inferences, conclusions, or decisions are made upon unlawful procedure. Ashland v. South
Dakota Dep't of Labor, Unemployment Ins. Div., 321 N.W.2d 103, 1982 S.D. LEXIS 341 (S.D. 1982).
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Although the South Dakota Department of Labor, Unemployment Insurance Division failed to transmit the record to
the circuit court within the time required by S.D. Codified Laws 8 1-26-33, any delays were not prejudicial to the
appellant’s substantial rights and did not justify reversal or modification under under S.D. Codified Laws § 1-26-36
for such procedural defects. Ashland v. South Dakota Dep't of Labor, Unemployment Ins. Div., 321 N.W.2d 103,
1982 S.D. LEXIS 341 (S.D. 1982).

While the procedural requirements of the South Dakota Administrative Procedure Act (APA) do not apply to school
board decisions, on appeal of a school board decision to a circuit court pursuant to S.D. Codified Laws § 13-46-6,
the doctrine of separation of powers limits the scope of review to that provided in the APA at S.D. Codified Laws §
1-26-36. Dale v. Board of Educ., 316 N.W.2d 108, 1982 S.D. LEXIS 263 (S.D. 1982).

In accordance with S.D. Codified Laws § 1-26-36, a court may not substitute its judgment for that of an agency as
to the weight of the evidence on a question of fact unless the agency’s decision is affected by error of law or is
clearly erroneous in light of the evidence in the entire record. In re Balhorn-Moyle Petroleum Co., 315 N.W.2d 481,
1982 S.D. LEXIS 260 (S.D. 1982).

Circuit court erred in reversing the Department of Labor’s decision in a teacher grievance case on the ground that
the Department’s jurisdiction had not been invoked by a timely grievance and the decision therefore was reversible
pursuant to S.D. Codified Laws § 1-26-36, because a letter mailed by the teacher to the district within 30 days of
notice of her nonrenewal was an adequate grievance under the school district’s rules. Schloe v. Lead-Deadwood
Indep. Sch. Dist., 282 N.W.2d 610, 1979 S.D. LEXIS 271 (S.D. 1979).

Administrative Law: Judicial Review: Standards of Review: Arbitrary & Capricious Review

While school boards may be “creatures of the legislature,” when they rule on the petition of a taxpayer to transfer
his property to another school district, the circuit court has appellate jurisdiction over the board’s decision under
S.D. Codified Laws § 13-6-85, and the decision may be overturned if it is arbitrary or capricious or characterized by
abuse of discretion or clearly unwarranted exercise of discretion. Kellogg v. Hoven Sch. Dist. No. 53-2, 479 N.W.2d
147,1991 S.D. LEXIS 182 (S.D. 1991).

Administrative Law: Judicial Review: Standards of Review: Clearly Erroneous Review

South Dakota Civil Service Commission was not clearly erroneous in finding that just cause existed for the
termination of a law-enforcement agent of the South Dakota Division of Criminal Investigation because the agent's
supervisors testified as to the agent's unbecoming conduct, ranging from allegations of domestic abuse and
emotional outbursts to severe and chronic lapses in judgment, and, at least two of the agent's actions were
apparent to the general public as they transpired through the Internet. Black v. Div. of Crim. Investigation, 2016 SD
82,887 N.W.2d 731, 2016 S.D. LEXIS 136 (S.D. 2016).

Trial court properly upheld an order from the South Dakota Public Utilities Commission (PUC) granting an applicant
a permit to construct a coal-fired energy conversion facility where the decision of the PUC was not clearly
erroneous; the PUC addressed the parties’ contentions regarding global warming and carbon dioxide emissions
and also provided a detailed explanation of why it rejected the findings proposed by the intervenors. In re Otter Tail
Power Co., 2008 SD 5, 744 N.W.2d 594, 2008 S.D. LEXIS 5 (S.D. 2008).

City met its self-imposed burden by showing, before a civil service board, by conclusive evidence, that an
employee’s demotion and suspension was for just cause; the supreme court's standard of review of the board’'s
decision was a clearly erroneous standard, and the employee failed to show that the decision was not supported by
the board’s factual findings. Irvine v. City of Sioux Falls, 2006 SD 20, 711 N.W.2d 607, 2006 S.D. LEXIS 27 (S.D.

2006).

In a case involving a question over whether a corporation was properly subjected to sales tax for the price of its
seminars, a reviewing court properly gave great weight to the findings and inferences made by the Department of
Revenue on factual questions concerning the subject matter of the seminars offered to people in the business
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world. Graceland College Cir. for Prof'| Dev. & Lifelong Learning, Inc. v. S.D. Dep't of Revenue, 2002 SD 145, 654
N.W.2d 779, 2002 S.D. LEXIS 162 (S.D. 2002).

Court’s standard of review in an administrative appeal is governed by S.D. Codified Laws § 1-26-36. The court
gives deference to the agency of factual matters, applying the clearly erroneous standard of review; when factual
determinations are made on the basis of documentary evidence, however, the court reviews the matter de novo,
unhampered by the clearly erroneous rule. Watertown Coop. Elevator Ass'n v. S.D. Dep't of Revenue, 2001 SD 56,
627 N.W.2d 167, 2001 S.D. LEXIS 58 (S.D. 2001).

When an individual's suspended sentence was revoked by the South Dakota Board of Pardons and Paroles, the
trial court erred in reversing that decision when the Board’s findings were not clearly erroneous or arbitrary or
capricious. The trial court failed to give sufficient weight to the findings made and the inferences drawn by the
Board. Amundson v. South Dakota Bd. of Pardons & Paroles, 2000 SD 95, 614 N.W.2d 800, 2000 S.D. LEXIS 98

(S.D. 2000).

An appellate court’s standard of review requires it to give great weight to the findings and inferences made by the
Department of Social Services on factual questions. The court examines agency findings in the same manner as
the circuit court to decide whether they are clearly erroneous in light of all the evidence. If after careful review of the
entire record the court is definitely and firmly convinced a mistake has been committed, only then will the court
reverse. S.D. Codified Laws § 1-26-36. Meyer v. South Dakota Dep't of Social Servs., 1998 SD 62, 581 N.W.2d
151, 1998 S.D. LEXIS 61 (S.D. 1998).

In an action in which an employee sought vocational rehabiliation benefits, it was determined that S.D. Codified
Laws 8 1-6-36, required a court to give great weight to the findings and inferences made by a department on
factual questions; Section 1-26-36 changed the standard of review for sufficiency of the evidence from
“unsupported by substantial evidence on the whole record” to “clearly erroneous.” erroneous. Sutherland v. Queen
of Peace Hosp., 1998 SD 26, 576 N.W.2d 21, 1998 S.D. LEXIS 27 (S.D. 1998).

In an action in which an employee sought vocational rehabilitation benefits, S.D. Codified Laws 8§ 1-26-36, required
a court to give great weight to the findings and inferences made by a department on factual questions; S.D.
Codified Laws § 1-26-36 changed the standard of review for sufficiency of the evidence from “unsupported by
substantial evidence on the whole record” to “clearly erroneous.” Sutherland v. Queen of Peace Hosp., 1998 SD 26,
576 N.W.2d 21, 1998 S.D. LEXIS 27 (S.D. 1998).

In an employer's appeal from a circuit court's determination that an employee was entitled to permanent total
disability payments, the clearly erroneous standard of review did not apply to the factual finding of recurrence, even
though that standard of review applied to findings of fact based on the entire record, because the medical testimony
that provided the sole basis for the finding of recurrence was given solely by deposition and deposition testimony
received de novo review. Enger v. FMC, 1997 SD 70, 565 N.W.2d 79, 1997 S.D. LEXIS 72 (S.D. 1997).

Pursuant to S.D. Codified Laws 8 1-26-36 and case law, when the issue on appeal is a question of law, the
decisions of an administrative agency and the circuit court are fully reviewable. When the issue is a question of fact,
the clearly erroneous standard of review applies to the findings of an administrative agency. Cox v. Sioux Falls Sch.
Dist. 49-5, 514 N.W.2d 868, 1994 S.D. LEXIS 45 (S.D. 1994).

Trial court erred in reversing Department of Revenue'’s finding that accounting services obtained prior to company’s
move to South Dakota were not subject to use tax; the agency’s decision was not clearly erroneous in light of all of
the evidence. In re Thermoset Plastics, 473 N.W.2d 136, 1991 S.D. LEXIS 108 (S.D. 1991).

In a labor dispute, Department of Labor’s determination that the teacher did not deceive the school district was not
clearly erroneous as contemplated by S.D. Codified Laws § 1-26-36, and the teacher was entitled to reinstatement;
the evidence on either side of this issue was credible and capable of supporting inferences leading to either
conclusion, and the burden of proof is not sustained when the probabilities are equal. Rininger v. Bennett County
Sch. Dist., 468 N.W.2d 423, 1991 S.D. LEXIS 56 (S.D. 1991).
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In an administrative appeal of a decision concerning contributions to South Dakota’s unemployment insurance fund,
the appellate court reviewed the agency record in the same light as a trial court; deference was accorded the
agency'’s factual determination, and the record was reviewed to determine whether the agency’s findings of fact
were clearly erroneous. In re Appeal of Hendrickson's Health Care Serv., 462 N.W.2d 655, 1990 S.D. LEXIS 163

(S.D. 1990).

Where a county employee who developed migraines and vertigo was terminated, it could not be said that a hearing
examiner’s findings were clearly erroneous or that his conclusions were affected by any error of law when the
examiner found that there was just cause for termination under the collective bargaining agreement. Strackbein v.
Fall River County Highway Dep't, 416 N.W.2d 270, 1987 S.D. LEXIS 384 (S.D. 1987).

Under the clearly erroneous standard of S.D. Codified Laws 8 1-26-37, the Supreme Court of South Dakota
reversed the circuit court’s judgment that reversed the administrative decision of the South Dakota Law
Enforcement Civil Service Commission that it could not consider the state trooper’s grievance regarding the
propriety of an involuntary transfer and that good cause existed for the three-day suspension that was primarily for
the trooper’s numerous refusals to adhere to the required standards regarding the maintenance of his appearance
and his equipment; precedent established that the commission could not modify disciplinary action that was taken
but could determine if good cause existed for that action, its powers under S.D. Codified Laws § 3-7-18 to make
rules regarding transfers did not include the authority to review non-disciplinary transfers, such as the current one
that was designed to give the trooper a “clean slate,” and the standard of review under S.D. Codified Laws § 1-26-
36 did not authorize the circuit court’s reversal of the commission’s decision because the commission acted within
its authority and its decision was not clearly erroneous, arbitrary and capricious, or otherwise improper. Stavig v.
South Dakota Highway Patrol, 371 N.W.2d 166, 1985 S.D. LEXIS 302 (S.D. 1985).

Trial court’s affirmation of a finding by the South Dakota Department of Labor that an employee’s injury arose out of
and in the course of his employment was not found to have been clearly erroneous under the standard’s of review
set forth in S.D. Codified Laws § 1-26-37 and S.D. Codified Laws 8§ 1-26-36 because evidence had been
presented to support that finding that the employee’s fall and resulting concussion had been caused by carbon
monoxide poisoning that the employee incurred while at work earlier that day. Erickson v. Minnesota Gas Co., 358
N.W.2d 526, 1984 S.D. LEXIS 409 (S.D. 1984).

Taxpayer, a contractor, was liable for contractor’'s excise tax, pursuant to S.D. Codified Laws § 10-46A-1, because
the silos placed on the taxpayer’s farm was a realty improvement, S.D. Codified Laws § 43-33-1; the court held up
the decision of the Department of Revenue because the decision was not clearly erroneous or the court was not left
with a firm conviction that a mistake had been made. S.D. Codified Laws 8 1-26-36. Dakota Harvestore Sys. v.
S.D. Dep't of Revenue, 331 N.W.2d 828, 1983 S.D. LEXIS 288 (S.D. 1983).

If a state employer wished to terminate a state employee for incompetence, pursuant to administrative rules the
employer had to give the employee a 30-day work improvement notice; in addition, “incompetency” could not have
arisen from one incident; thus, the court held that under S.D. Codified Laws § 1-26-36, a reversal was required,
because the commission’s decision was erroneous. Hartpence v. Youth Forestry Camp, 325 N.W.2d 292, 1982
S.D. LEXIS 400 (S.D. 1982).

Although slick and icy roads may have been a contributing factor in an employee’s accident in which the employee
struck a bridge when he was unable to stop the car by applying the brakes, the effects of the employee’s
intoxication in causing his injury were sufficient to lead reasonable men to conclude that it was a substantial factor
in causing the injury. Therefore, a finding that the accident was proximately caused by the employee’s intoxication
and that worker’'s compensation was barred under S.D. Codified Laws § 62-4-37 was not clearly erroneous and
was affirmed on appellate review under S.D. Codified Laws § 1-26-36(5). Driscoll v. Great Plains Mktg. Co., 322
N.W.2d 478, 1982 S.D. LEXIS 354 (S.D. 1982).

In reviewing on appeal a circuit court’s judgment under the South Dakota Administrative Procedures Act, S.D.
Codified Laws ch. 1-26, an appellate court must make the same review of the administrative agency’s action as



Page 38 of 55
S.D. Codified Laws § 1-26-36

does the circuit court, unaided by a presumption that the circuit court’s decision is correct. This review is limited
under S.D. Codified Laws 8 1-26-36(5) to determining whether the agency’s findings are clearly erroneous. Driscoll
v. Great Plains Mktg. Co., 322 N.W.2d 478, 1982 S.D. LEXIS 354 (S.D. 1982).

In a worker's compensation benefit claim where the Director of the Division of Labor and Management awarded
benefits to an employee, the director’s findings were not clearly erroneous pursuant to S.D. Codified Laws § 1-26-
36(5) because despite conflicts in the testimony and in the medical records, the employee was totally disabled and
the employer had sufficient notice of the injury. Barkdull v. Homestake Mining Co., 317 N.W.2d 417, 1982 S.D.
LEXIS 282 (S.D. 1982).

Administrative Law: Judicial Review: Standards of Review: De Novo Review

Documentary evidence before the South Dakota Department of Labor, Division of Human Rights was reviewed de
novo on appeal, and under this standard the Division properly determined that probable cause did not exist to
support a secretary’s claim that the secretary was subjected to a sexually hostile work environment because of a
male co-worker's comments and that the secretary was retaliated against by being discharged for complaining
where the secretary was discharged for unsatisfactory work performance two years after the comments. Charge of
Sandra M. Williams v. S.D. Dep't of Agric., 2010 SD 19, 779 N.W.2d 397, 2010 S.D. LEXIS 19 (S.D. 2010).

In an employer’s appeal from a circuit court's determination that an employee was entitled to permanent total
disability payments, the clearly erroneous standard of review did not apply to the factual finding of recurrence, even
though that standard of review applied to findings of fact based on the entire record, because the medical testimony
that provided the sole basis for the finding of recurrence was given solely by deposition and deposition testimony
received de novo review. Enger v. FMC, 1997 SD 70, 565 N.W.2d 79, 1997 S.D. LEXIS 72 (S.D. 1997).

On review of a decision under S.D. Codified Laws § 1-26-36 the question is not whether there is substantial
evidence contrary to the Career Service Commission’s findings but whether there is substantial evidence to support
those findings. Conclusions of law, on the other hand, are fully reviewable, as are mixed questions of fact and law
which require the application of a legal standard. Schroeder v. Dep't of Social Servs., 1996 SD 34, 545 N.W.2d 223,
1996 S.D. LEXIS 30 (S.D. 1996).

Pursuant to S.D. Codified Laws § 1-26-36 and case law, when the issue on appeal is a question of law, the
decisions of an administrative agency and the circuit court are fully reviewable. When the issue is a question of fact,
the clearly erroneous standard of review applies to the findings of an administrative agency. Cox v. Sioux Falls Sch.
Dist. 49-5, 514 N.W.2d 868, 1994 S.D. LEXIS 45 (S.D. 1994).

In an action concerning unfair labor practices the scope of review in an administrative appeal was governed by S.D.
Codified Law § 1-26-36. Oberle v. Aberdeen, 470 N.W.2d 238, 1991 S.D. LEXIS 74 (S.D. 1991).

S.D. Codified Laws § 1-26-36 and S.D. Codified Laws § 1-26-37, respectively, provided that, regarding an
administrative proceeding that resulted in a sales tax assessment that was the subject of a taxpayer's action for
judicial review, the clearly erroneous standard of review applied to the factual findings of the Department of
Revenue (South Dakota) and its rulings on the questions of law were fully reviewable. In re State & City Sales Tax
Liab. of Quality Serv. Railcar Repair Corp., 437 N.W.2d 209, 1989 S.D. LEXIS 41 (S.D. 1989).

Under S.D. Codified Laws § 1-26-36, an appellate court reviewing an administrative appeal must first determine
whether the holding involves a finding of fact or conclusion of law; questions of law are reviewed by the appellate
court de novo, and no deference is given to the conclusions of law by the trial court or the agency. Beville v.
University of South Dakota, 420 N.W.2d 9, 1988 S.D. LEXIS 33 (S.D. 1988).

Where suitable employment opportunities existed for claimant, even without a college education and with his drug
and alcohol problem, and a college degree would not automatically lift him to a suitable, stable position assuring
him of a good living, the crucial conclusion of law entered by the deputy director of the Department of Labor,
denying the claimant a four-year college degree as a program of rehabilitation, when reviewed as prescribed by
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S.D. Codified Laws § 1-26-37, was not affected by mistake of law or error of law, as set forth in S.D. Codified Laws
§ 1-26-36(4). Barkdull v. Homestake Mining Co., 411 N.W.2d 408, 1987 S.D. LEXIS 334 (S.D. 1987).

Administrative Law: Judicial Review: Standards of Review: Substantial Evidence

South Dakota Board of Environmental Protection’s findings that a proposed solid waste disposal site met all
regulations and would not cause pollution only had to be supported by substantial evidence. In re Solid Waste
Disposal Permit Application, 295 N.W.2d 328, 1980 S.D. LEXIS 355 (S.D. 1980).

Decision by the South Dakota Comprehensive Health Planning Agency to deny an application for a certificate of
need for construction of an intermediate care facility in a city was upheld under S.D. Codified Laws 88 1-26-1 and
S.D. Codified Laws § 1-26-36 because the Agency’'s findings and conclusions were supported by substantial
evidence on the whole record; and because the decision which denied the application was not arbitrary, capricious,
or characterized by abuse of discretion. Nehlich v. South Dakota Comprehensive Health Planning Agency, 290
N.W.2d 477, 1980 S.D. LEXIS 270 (S.D. 1980).

Appellate court reviewing a trial court’s decision to affirm a decision by the Division of Labor and Management
Relations on an employee’s workmen’s compensation claim had to review the agency’s decision in the same
manner as the circuit court, unaided by any presumption of correctness of the circuit court's decision; when there
was no substantial evidence in the record to support the examiner’s finding of fact that the employee’s fall did not
aggravate a preexisting arthritis condition or hasten the need for a total knee replacement, the denial of benefits to
the employee had to be reversed. Vetter v. Bison, 278 N.W.2d 202, 1979 S.D. LEXIS 224 (S.D. 1979).

Decision by the South Dakota Secretary of Revenue, finding sales tax due by a city as a result of an audit of one of
its bars, was proper because the method used to reconstruct the tax base was reasonable under the circumstances
and based upon substantial evidence as required by S.D. Codified Laws § 1-26-36, and even if the 10-day period
was applicable, it could not begin to run until the day of naotification of the Secretary’s decision.. Lennox v. Wendell,
278 N.W.2d 635, 1979 S.D. LEXIS 227 (S.D. 1979).

South Dakota Supreme Court’s review of circuit court decision, which was the review of an administrative agency’s
decision, was governed by S.D. Codified Laws § 1-26-36, requiring that the supreme court determine whether the
agency'’s decision could be sustained by substantial evidence. For this purpose, “substantial evidence” is defined in
S.D. Codified Laws § 1-26-1. Lindsey v. Minnehaha County, 281 N.W.2d 808, 1979 S.D. LEXIS 270 (S.D. 1979),
superseded by statute as stated in Division of Human Rights ex rel. Miller v. Miller, 349 N.W.2d 42, 1984 S.D.
LEXIS 306 (S.D. 1984).

When after a hearing under S.D. Consolidated Laws § 3-6A-38, the South Dakota Personnel Policy Board restored
a demoted employee to his classification as Social Worker 11, substantial evidence under S.D. Consolidated Laws §
1-26-36 did not support its decision. The record as a whole demonstrated that the employee lacked the personal
and professional attributes required of a person holding the position of Social Worker lll, and there was nothing
indicating that his supervisors in demoting him were motivated by retaliatory, vindictive, or nonprofessional motives.
In re Appeal of Miller, 283 N.W.2d 241, 1979 S.D. LEXIS 276 (S.D. 1979).

Taxpayer operated a hotel, lounge, and restaurant under an authorized retail sales tax license was not liable for for
sales tax and penalties, pursuant to S.D. Codified Laws § 10-45-2, because the overwhelming evidence
established that a lessee was the retailer, as defined in S.D. Codified Laws § 10-45-1, and that the taxpayer was
not carrying on business for sales tax purposes; a court could reverse the decision of a Secretary of Revenue, if the
decision was (1) made upon unlawful procedure, or (2) was unsupported by substantial evidence on the whole
record. S.D. Codified Laws 8§ 1-26-36. Ward Co. v. Department of Revenue, 284 N.W.2d 883, 1979 S.D. LEXIS

295 (S.D. 1979).

South Dakota State Banking Commission properly followed the Administrative Procedure Act, S.D. Codified Laws §
1-26-1, and its own rules when it conducted an adjudicative hearing in a contested case in order to determine
whether or not to grant a charter for a new bank to an applicant. However, the Commission’s decision to grant the



Page 40 of 55
S.D. Codified Laws § 1-26-36

charter was not supported by substantial evidence as required by S.D. Codified Laws § 1-26-36 and the decision
had to be reversed because the economic picture of the town in which the bank would be opened was less than
promising and the area did not need and could not support an additional banking facility. Valley State Bank v.
Farmers State Bank, 87 S.D. 614, 213 N.W.2d 459, 1973 S.D. LEXIS 165 (S.D. 1973).

Banking Law: Bank Expansion: Bank Creations & Reorganizations

South Dakota State Banking Commission properly followed the Administrative Procedure Act, S.D. Codified Laws §
1-26-1, and its own rules when it conducted an adjudicative hearing in a contested case in order to determine
whether or not to grant a charter for a new bank to an applicant. However, the Commission’s decision to grant the
charter was not supported by substantial evidence as required by S.D. Codified Laws 8§ 1-26-36 and the decision
had to be reversed because the economic picture of the town in which the bank would be opened was less than
promising and the area did not need and could not support an additional banking facility. Valley State Bank v.
Farmers State Bank, 87 S.D. 614, 213 N.W.2d 459, 1973 S.D. LEXIS 165 (S.D. 1973).

Civil Procedure: Declaratory Judgment Actions: General Overview

Where parents did not direct appeal agency’s administrative refusal to remove parents from child abuser registry,
the parents did not exhaust all of their administrative remedies and deprived the trial court of jurisdiction over their
declaratory judgment action. Small v. State, 2003 SD 29, 659 N.W.2d 15, 2003 S.D. LEXIS 29 (S.D. 2003).

Civil Procedure: Remedies: Costs & Attorney Fees: Costs: General Overview

While a taxpayer argued on appeal that it was entitled to sanctions pursuant to S.D. Codified Laws § 15-6-11(d), it
made no motion for sanctions in the trial court, and this foreclosed its notice of review that the trial court abused its
discretion when it failed to award the attorney fees and sales tax incurred as authorized by S.D. Codified Laws § 1-
26-36. Inre K. O. Lee Co., 489 N.W.2d 606, 1992 S.D. LEXIS 113 (S.D. 1992).

Civil Procedure: Appeals: Standards of Review: General Overview

Under S.D. Codified Laws § 1-26-37 and S.D. Codified Laws 8§ 1-26-36, the decision to grant an applicant a Class
B motor carrier permit is a question of law for an appellate court to decide on review, without giving any deference
to either the trial court or the Public Utilities Commission. In re Harms, 491 N.W.2d 760, 1992 S.D. LEXIS 147 (S.D.

1992).

Trial de novo required by S.D. Codified Laws § 13-46-6 permitted an independent inquiry into the facts surrounding
a school board’s decision not to renew a teacher’s contract, but this was only for the purpose of passing on the
legality of the school board’s decision, and this did not mean that a circuit court could substitute its judgment for that
of the school board or that the circuit court had to justify its decision by a preponderance of the evidence received in
the trial de novo. While S.D. Codified Laws § 1-26-36, a part of the South Dakota Administrative Procedures Act on
which the circuit court based its review, did not specify that it applied to local governing boards, the circuit court did
not err in applying the standards of this statute to the teacher's appeal from the school board’s decision not to
renew her teaching contract. Mortweet v. Ethan Bd. of Educ., 90 S.D. 368, 241 N.W.2d 580, 1976 S.D. LEXIS 216
(S.D. 1976), overruled in part, State v. Troy Twp., 2017 SD 50, 2017 S.D. LEXIS 105 (S.D. 2017).

Even though S.D. Codified Laws § 13-46-6 provided that a teacher’s appeal from a school board’s determination
not to renew her teaching contract was to be a trial de novo in a circuit court, the circuit court based its review on
S.D. Codified Laws § 1-26-36, a part of the South Dakota Administrative Procedures Act, because the words “de
novo” in S.D. Codified Laws § 13-46-6 did not mean that the school board had to justify its decision in the circuit
court by a preponderance of the evidence. Only when the school board, as a legislative agency, had acted
unreasonably, arbitrarily, or had manifestly abused its discretion in exercising legislative authority, could the circuit
court interfere with the school board’s action. Mortweet v. Ethan Bd. of Educ., 90 S.D. 368, 241 N.W.2d 580, 1976
S.D. LEXIS 216 (S.D. 1976), overruled in part, State v. Troy Twp., 2017 SD 50, 2017 S.D. LEXIS 105 (S.D. 2017).
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Civil Procedure: Appeals: Standards of Review: Clearly Erroneous Review

City met its self-imposed burden by showing, before a civil service board, by conclusive evidence, that an
employee’s demotion and suspension was for just cause; the supreme court’'s standard of review of the board’s
decision was a clearly erroneous standard, and the employee failed to show that the decision was not supported by
the board’s factual findings. Irvine v. City of Sioux Falls, 2006 SD 20, 711 N.W.2d 607, 2006 S.D. LEXIS 27 (S.D.

2006).

Credibility of witnesses, the weight to be accorded their testimony, and the weight of evidence is left to the
factfinder. Conflicts in the evidence are resolved in favor of the trier of fact under S.D. Codified Laws § 1-26-36.
Eide v. Oldham-Ramona Sch. Dist. # 39-5, 516 N.W.2d 322, 1994 S.D. LEXIS 69 (S.D. 1994).

Trial court’s affirmation of a finding by the South Dakota Department of Labor that an employee’s injury arose out of
and in the course of his employment was not found to have been clearly erroneous under the standard’s of review
set forth in S.D. Codified Laws § 1-26-37 and S.D. Codified Laws 8§ 1-26-36 because evidence had been
presented to support that finding that the employee’s fall and resulting concussion had been caused by carbon
monoxide poisoning that the employee incurred while at work earlier that day. Erickson v. Minnesota Gas Co., 358
N.W.2d 526, 1984 S.D. LEXIS 409 (S.D. 1984).

Under S.D. Codified Laws 8§ 1-26-37 and S.D. Codified Laws § 1-26-36, findings by the human rights commission
that an employee was discriminated against and discharged in retaliation for complaining were not clearly
erroneous, although the employer claimed the discharge was for economic reasons. Division of Human Rights ex
rel. Miller v. Miller, 349 N.W.2d 42,1984 S.D. LEXIS 306 (S.D. 1984).

Although a circuit court’s scope of review of a school board decision is limited to the standards enumerated in S.D.
Codified Laws § 1-26-36, the last paragraph of that statute excusing a trial court from entering its own findings of
fact and conclusions law cannot apply to appeals heard pursuant to S.D. Codified Laws § 13-46-6; the school
board does not enter findings of fact or conclusions of law for the trial to affirm, modify, or reverse; the circuit court
must enter findings of fact and conclusions of law in cases appealed under S.D. Codified Laws § 13-46-6, as the
supreme court must have the circuit court’s findings in order to apply S.D. Codified Laws § 15-6-52(a). Dale v.
Board of Educ., 316 N.W.2d 108, 1982 S.D. LEXIS 263 (S.D. 1982).

Civil Procedure: Appeals: Standards of Review: De Novo Review

S.D. Codified Laws § 10-38-31 expressly required de novo review by a trial court in determining whether the state
revenue department’s proportional assessment of an interstate railroad’s property was proper, not a more
deferential standard of review contained in S.D. Codified Laws § 1-26-36. Fall River County v. South Dakota Dep't
of Revenue, 1996 SD 106, 552 N.W.2d 620, 1996 S.D. LEXIS 115 (S.D. 1996).

Constitutional Law: Separation of Powers

In an appeal of a school board decision terminating an employee’s contract to the circuit court pursuant to S.D.
Codified Laws 8§ 13-46-6, the doctrine of separation of powers limits the scope of review to that provided in S.D.
Codified Laws § 1-26-36, which provides that the court shall give great weight to the findings made and the
inferences drawn by the school board and may reverse or modify the decision only if the substantial rights of the
appellant have been prejudiced. Maasjo v. McLaughlin Sch. Dist. No. 15-2, 489 N.W.2d 618, 1992 S.D. LEXIS 115

(S.D. 1992).

Criminal Law & Procedure: Sentencing: Alternatives: Probation: General Overview

Court reviewing Board of Pardons and Paroles’ decision to revoke the suspended portion of a defendant’s sentence
could overrule Board'’s findings of fact only if they were clearly erroneous; the question was not whether there was
substantial evidence contrary to the Board's finding, but whether there was substantial evidence to support the
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finding. In re Revocation of Suspended Sentence of Brown, 1997 SD 133, 572 N.W.2d 435, 1997 S.D. LEXIS 132
(S.D. 1997).

Criminal Law & Procedure: Sentencing: Alternatives: Probation: Revocation: Proceedings

Where a parolee convicted of possessing child pornography was released on parole and, as a condition thereof,
was required to maintain residence at an addiction rehabilitation facility and attend sex offender counseling and
where the parolee was terminated from the rehabilitation facility and dismissed from the treatment program after he
was found fondling himself, the Parole Board did not abuse its discretion in revoking the parole because, under the
terms of his parole supervision agreement, if the parolee was unable to participate in and complete the programs,
regardless of the reason, the Parole Board has a basis to be reasonably satisfied that the parolee violated this
parole. Martin v. S.D. Bd. of Pardons & Paroles, 2009 SD 103, 776 N.W.2d 93, 2009 S.D. LEXIS 179 (S.D. 2009).

Criminal Law & Procedure: Postconviction Proceedings: Parole

When an individual's suspended sentence was revoked by the South Dakota Board of Pardons and Paroles, the
trial court erred in reversing that decision when the Board’s findings were not clearly erroneous or arbitrary or
capricious. The trial court failed to give sufficient weight to the findings made and the inferences drawn by the
Board. Amundson v. South Dakota Bd. of Pardons & Paroles, 2000 SD 95, 614 N.W.2d 800, 2000 S.D. LEXIS 98

(S.D. 2000).

Education Law: Administration & Operation: Boards of Elementary & Secondary Schools: General
Overview

Teacher's personnel file and related materials were admissible under the business records hearsay exception at the
school board’s hearing on contract renewal; the board’s decision to not renew was not clearly erroneous and was
supported by competent evidence. Tschetter v. Doland Board of Educ., 302 N.W.2d 43, 1981 S.D. LEXIS 212 (S.D.

1981).

Education Law: Administration & Operation: School Districts: Alteration

While school boards may be “creatures of the legislature,” when they rule on the petition of a taxpayer to transfer
his property to another school district, the circuit court has appellate jurisdiction over the board’'s decision under
S.D. Codified Laws § 13-6-85, and the decision may be overturned if it is arbitrary or capricious or characterized by
abuse of discretion or clearly unwarranted exercise of discretion. Kellogg v. Hoven Sch. Dist. No. 53-2, 479 N.W.2d
147,1991 S.D. LEXIS 182 (S.D. 1991).

Where the parents of a school-aged child lived closer to another school district than the school district in which they
were placed, where they were more aligned to the economic and social life of the community in the other school
district, where they were graduates of the high school in the other school district, where the other school district’s
bus went directly by their residence, where the other school district offered the special education classes that their
child needed, and where the district line that placed their property in the undesired school district was drawn in an
arbitrary fashion, the decision of the State Superintendent of of Elementary and Secondary Education to permit the
redistricting of the parents’ home was substantiated by the evidence. Shumaker v. Canova Sch. Dist., 322 N.W.2d
869, 1982 S.D. LEXIS 359 (S.D. 1982).

Education Law: Faculty & Staff: Discipline & Dismissal: Administrative Proceedings: Appeals & Reviews

When an administrative agency’s decision is appealed to circuit court and the final judgment of that court is
appealed to the appellate court, it makes the same review made by the circuit court. Conclusions of Law are open
to full review without any presumption that the circuit court’s decision is correct under S.D. Codified Laws § 1-26-
37; however, the appellate court gives great weight to the findings made and inferences drawn by the Department
of Labor on questions of fact under S.D. Codified Laws § 1-26-36. Eide v. Oldham-Ramona Sch. Dist. # 39-5, 516
N.W.2d 322, 1994 S.D. LEXIS 69 (S.D. 1994).




Page 43 of 55
S.D. Codified Laws § 1-26-36

In an appeal of a school board decision terminating an employee’s contract to the circuit court pursuant to S.D.
Codified Laws § 13-46-6, the doctrine of separation of powers limits the scope of review to that provided in S.D.
Codified Laws § 1-26-36, which provides that the court shall give great weight to the findings made and the
inferences drawn by the school board and may reverse or modify the decision only if the substantial rights of the
appellant have been prejudiced. Maasjo v. McLaughlin Sch. Dist. No. 15-2, 489 N.W.2d 618, 1992 S.D. LEXIS 115

(S.D. 1992).

Where a teacher was due for a formal evaluation by May, but the school board decided not to renew his contract in
April, there was no need to evaluate him, and on review of the school board’s decision not to renew his contract, the
circuit could did not have to find in the teacher’s favor as a matter of law pursuant to S.D. Codified Laws § 1-26-
36(1); the teacher had met numerous times with the board and had a number of discussions with school
administration officials concerning his teaching methods and was therefore, fully cognizant of the board’s concerns.
Dale v. Board of Educ., 316 N.W.2d 108, 1982 S.D. LEXIS 263 (S.D. 1982).

Constitutional separation of powers cannot be abrogated by legislative action; consequently, S.D. Codified Laws §
13-46-6, which provides for de novo trials when county school board matters are appealed to the circuit court, may
not be given a literal construction, because to do so would be to presume that the legislature intended to confer on
the court’'s powers inconsistent with the discharge of their inherent judicial functions, and this a court may not do.
Mortweet v. Ethan Bd. of Educ., 90 S.D. 368, 241 N.W.2d 580, 1976 S.D. LEXIS 216 (S.D. 1976), overruled in part,
State v. Troy Twp., 2017 SD 50, 2017 S.D. LEXIS 105 (S.D. 2017).

Education Law: Faculty & Staff: Discipline & Dismissal: Administrative Proceedings: Contract
Requirements

Deference is not given to a school board’s decision by the Department of Labor in a grievance review under S.D.
Codified Laws § 3-18-15.2. Rather, the Department issues a binding order based upon its own investigation and
hearing; the circuit court and the appellate court then review the Department’s findings of fact and conclusions of
law under S.D. Codified Laws § 1-26-36. Cox v. Sioux Falls Sch. Dist. 49-5, 514 N.W.2d 868, 1994 S.D. LEXIS 45

(S.D. 1994).

Education Law: Faculty & Staff: Discipline & Dismissal: Administrative Proceedings: Statutory Procedures

Where a teacher was due for a formal evaluation by May, but the school board decided not to renew his contract in
April, there was no need to evaluate him, and on review of the school board’s decision not to renew his contract, the
circuit could did not have to find in the teacher’s favor as a matter of law pursuant to S.D. Codified Laws § 1-26-
36(1); the teacher had met numerous times with the board and had a number of discussions with school
administration officials concerning his teaching methods and was therefore, fully cognizant of the board’s concerns.
Dale v. Board of Educ., 316 N.W.2d 108, 1982 S.D. LEXIS 263 (S.D. 1982).

Education Law: Faculty & Staff: Employment Contracts

On review of a school board’s decision not to renew a teacher’'s contract, a circuit court properly found that the
board decided not to renew the teacher’s contract because he failed to teach biology in an adequate manner and in
conformity with the board’s policies and guidelines, and the circuit court properly upheld the board’s decision
because it did not violate the provisions of S.D. Codified Laws § 1-26-36(1)-(6). Dale v. Board of Educ., 316
N.W.2d 108, 1982 S.D. LEXIS 263 (S.D. 1982).

Education Law: Faculty & Staff: Misconduct & Performance: Dishonesty

In a labor dispute, Department of Labor’s determination that the teacher did not deceive the school district was not
clearly erroneous as contemplated by S.D. Codified Laws § 1-26-36, and the teacher was entitled to reinstatement;
the evidence on either side of this issue was credible and capable of supporting inferences leading to either
conclusion, and the burden of proof is not sustained when the probabilities are equal. Rininger v. Bennett County
Sch. Dist., 468 N.W.2d 423, 1991 S.D. LEXIS 56 (S.D. 1991).
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Energy & Utilities Law: Administrative Proceedings: Judicial Review: General Overview

Appellate court reviewed an order of the South Dakota Public Utilities Commission pursuant to S.D. Codified Laws
§ 1-26-36. In re Northern States Power Co., 328 N.W.2d 852, 1983 S.D. LEXIS 247 (S.D. 1983).

In reviewing the actions of any agency, it is the duty of the Supreme Court of South Dakota to decide whether the
law has been correctly applied and whether the agency'’s findings are clearly erroneous; in reviewing the sufficiency
of the evidence the court does not sit as a trial de novo of the agency but limits its review to whether the findings
and decision of that agency are clearly erroneous; the review by the Supreme Court of South Dakota is the same as
that conducted by the circuit court without a presumption of correctness as to the lower court’s findings. In re Clay-
Union Elec. Corp., 300 N.W.2d 58, 1980 S.D. LEXIS 470 (S.D. 1980).

Energy & Utilities Law: Administrative Proceedings: Judicial Review: Scope & Standards of Review

Approval by the South Dakota Public Utility Commission of a public utility's application for authority to increase
electric rates was appropriate because the Commission did not act arbitrarily or capriciously in its consideration of
the utility's pension expenses. In re Black Hills Power, 2016 SD 92, 889 N.W.2d 631, 2016 S.D. LEXIS 161 (S.D.

2016).

Energy & Utilities Law: Administrative Proceedings: Public Utility Commissions: General Overview

Under S.D. Codified Laws 8 1-26-36, the Supreme Court of South Dakota is required to give great weight to the
findings made and the inferences drawn by the South Dakota Public Utilities Commission (PUC) on questions of
fact. The court may reverse or modify a decision of the PUC only if the substantial rights of an appellant have been
prejudiced because the PUC’s administrative findings, inferences, conclusions, or decisions are: (1) in violation of
constitutional or statutory provisions, (2) In excess of the PUC'’s statutory authority, (3) made upon unlawful
procedure. (4) affected by other error of law, (5) clearly erroneous in light of the entire evidence in the record, or (6)
arbitrary or capricious or characterized by abuse of discretion or clearly unwarranted exercise of discretion. US
West Communs., Inc. v. AT&T Communs. of the Midwest, Inc. (In re Establishment of Switched Access Rates),
2000 SD 140, 618 N.W.2d 847, 2000 S.D. LEXIS 144 (S.D. 2000).

Standard of review of a decision of the Public Utilities Commission is not whether there is substantial evidence
contrary to the court’s finding, but whether there is substantial evidence to support the agency’s finding or whether
there is such relevant or competent evidence as a reasonable mind might accept as being sufficiently adequate to
support a conclusion. A power company should have been allowed to increase its rate with regard to compensating
bank balances and inflation and the Commission’s denial of the company’s request was arbitrary and capricious.
South Dakota Pub. Utils. Comm'n v. Otter Tail Power Co., 291 N.W.2d 291, 1980 S.D. LEXIS 280 (S.D. 1980).

Energy & Utilities Law: Administrative Proceedings: Ratemaking

Approval by the South Dakota Public Utility Commission of a public utility's application for authority to increase
electric rates was appropriate because the Commission did not act arbitrarily or capriciously in its consideration of
the utility's pension expenses. In re Black Hills Power, 2016 SD 92, 889 N.W.2d 631, 2016 S.D. LEXIS 161 (S.D.

2016).

Energy & Utilities Law: Utility Companies: Rates: General Overview

On appeal from a trial court’s decision reversing the South Dakota Public Utilities Commission’s disallowance of a
rate increase, the clearly erroneous rule of S.D. Codified Laws 8 15-6-52(a) did not apply because the trial court’s
decision was based entirely on the written record from the agency; pursuant to S.D. Codified Laws § 1-26-36, the
appellate court reviewed the agency record in the same light as did the trial court to determine whether or not the
agency'’s decision was clearly erroneous in light of all the evidence in the record. In re Northwestern Bell Tel. Co.,
382 N.W.2d 413, 1986 S.D. LEXIS 221 (S.D. 1986).
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Environmental Law: Air Quality: General Overview

In light of the two-step permit process, the South Dakota Board of Minerals and Environment’s decision granting a
mining corporation’s application for an air quality construction permit was not arbitrary, capricious, or clearly
erroneous under S.D. Codified Laws § 1-26-36(5), (6) because it was clearly supported by the evidence; testing by
the mining corporation under the air quality construction permit was required in order to submit the results to obtain
an air quality operation permit. In re Air Quality Constr. Permit etc., 441 N.W.2d 927, 1989 S.D. LEXIS 93 (S.D.

1989).

Environmental Law: Solid Wastes: Permits: General Overview

Applying the standard of review of an administrative decision as set forth in S.D. Codified Laws § 1-26-36, the
South Dakota Board of Environmental Protection’s decision to grant a city a permit to operate a solid waste disposal
facility was supported by substantial evidence on the whole record based on the suitability of the site with regard to
disposal criteria, such as danger to water quality, the proximity of the site to highways and public parks, and also to
operational factors including operational methods, site improvements necessary to proper operation, and proper
closure; the Board’s decision was neither arbitrary nor capricious. In re Solid Waste Disposal Permit Application,
268 N.W.2d 599, 1978 S.D. LEXIS 189 (S.D. 1978).

Evidence: Hearsay: Exceptions: Business Records: General Overview

Teacher’s personnel file and related materials were admissible under the business records hearsay exception at the
school board’s hearing on contract renewal; the board’s decision to not renew was not clearly erroneous and was
supported by competent evidence. Tschetter v. Doland Board of Educ., 302 N.W.2d 43, 1981 S.D. LEXIS 212 (S.D.

1981).

Evidence: Procedural Considerations: Burdens of Proof: General Overview

Burden is on an appellant to show that the procedural violations of an administrative agency prejudiced his
substantial rights to justify an appellate court’s reversal or modification of the agency’s decision under S.D. Codified
Laws § 1-26-36(3). Ashland v. South Dakota Dep't of Labor, Unemployment Ins. Div., 321 N.W.2d 103, 1982 S.D.
LEXIS 341 (S.D. 1982).

Family Law: Family Protection & Welfare: Children: General Overview

Where parents did not direct appeal agency’s administrative refusal to remove parents from child abuser registry,
the parents did not exhaust all of their administrative remedies and deprived the trial court of jurisdiction over their
declaratory judgment action. Small v. State, 2003 SD 29, 659 N.W.2d 15, 2003 S.D. LEXIS 29 (S.D. 2003).

Governments: Legislation: Interpretation

S.D. Codified Laws § 1-26-36 requires the court to give great weight to the findings made and inferences drawn by
the administrative agency on questions of fact. In re State Sales & Use Tax Liab. of Pam Oil, 459 N.W.2d 251, 1990
S.D. LEXIS 132 (S.D. 1990).

In a worker's compensation case where an employee’s claim for permanent total disability benefits was denied by
the South Dakota Department of Labor, its denial was upheld because the factual determinations made by the
department were not clearly erroneous, S.D. Codified Laws § 1-26-36(5),and because the employee failed to prove
that work as a fry cook caused the coronary heart disease, earlier version of S.D. Codified Laws § 62-1-1. Lawler v.
Windmill Restaurant, 435 N.W.2d 708, 1989 S.D. LEXIS 15 (S.D. 1989).

Governments: Local Governments: Administrative Boards
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In an action to change school district boundaries, an appeal from the decision of the state superintendent could be
made pursuant to S.D. Codified Laws § 13-6-89. On appeal from a decision of the state superintendent, the appeal
should be heard and determined in the same manner as a direct appeal from the school board decision pursuant to
§ 13-6-89 without any presumption of the correctness of the decision of the state superintendent, and the
provisions of S.D. Codified Laws § 1-26-36 cannot be applied to the decision of the state superintendent. Oldham-
Ramona Sch. Dist. #39-5 v. Ust, 502 N.W.2d 574, 1993 S.D. LEXIS 78 (S.D. 1993).

Governments: State & Territorial Governments: Employees & Officials

Under the clearly erroneous standard of S.D. Codified Laws 8 1-26-37, the Supreme Court of South Dakota
reversed the circuit court's judgment that reversed the administrative decision of the South Dakota Law
Enforcement Civil Service Commission that it could not consider the state trooper’s grievance regarding the
propriety of an involuntary transfer and that good cause existed for the three-day suspension that was primarily for
the trooper’s numerous refusals to adhere to the required standards regarding the maintenance of his appearance
and his equipment; precedent established that the commission could not modify disciplinary action that was taken
but could determine if good cause existed for that action, its powers under S.D. Codified Laws § 3-7-18 to make
rules regarding transfers did not include the authority to review non-disciplinary transfers, such as the current one
that was designed to give the trooper a “clean slate,” and the standard of review under S.D. Codified Laws § 1-26-
36 did not authorize the circuit court’s reversal of the commission’s decision because the commission acted within
its authority and its decision was not clearly erroneous, arbitrary and capricious, or otherwise improper. Stavig v.
South Dakota Highway Patrol, 371 N.W.2d 166, 1985 S.D. LEXIS 302 (S.D. 1985).

Where the parents of a school-aged child lived closer to another school district than the school district in which they
were placed, where they were more aligned to the economic and social life of the community in the other school
district, where they were graduates of the high school in the other school district, where the other school district's
bus went directly by their residence, where the other school district offered the special education classes that their
child needed, and where the district line that placed their property in the undesired school district was drawn in an
arbitrary fashion, the decision of the State Superintendent of of Elementary and Secondary Education to permit the
redistricting of the parents’ home was substantiated by the evidence. Shumaker v. Canova Sch. Dist., 322 N.W.2d
869, 1982 S.D. LEXIS 359 (S.D. 1982).

Governments: State & Territorial Governments: Licenses

Although the general burden of proof for administrative hearings is preponderance of the evidence, in matters
concerning the revocation of a professional license, the appropriate standard of proof to be utilized by an agency is
clear and convincing evidence. Foley v. State ex rel. South Dakota Real Estate Comm'n, 1999 SD 101, 598 N.W.2d
217,1999 S.D. LEXIS 121 (S.D. 1999).

Healthcare Law: Business Administration & Organization: Judicial Review: General Overview

Trial court exceeded the scope of review permitted by S.D. Codified Laws § 1-26-36 when, in reviewing an
administrative agency’s decision not to renew a nursing home’s contract to continue to participate in the Medicaid
program, it considered whether there was substantial evidence contrary to the agency’s decision; the proper scope
of review was whether there was substantial evidence to support the agency’s findings. Department of Social Servs.
v. Rodvik, 264 N.W.2d 898, 1978 S.D. LEXIS 161 (S.D. 1978).

Labor & Employment Law: Collective Bargaining & Labor Relations: Bargaining Units

Circuit court erred in reversing the decision of the Director of the Division of Labor and Management Relations,
South Dakota Department of Manpower Affairs that was made after a hearing under S.D. Codified Laws § 3-18-4
and authorized city firemen to proceed as a separate bargaining unit because the Director's decision was
reviewable by the circuit court only to the extent provided in S.D. Codified Laws § 1-26-36 and was supported by
substantial evidence as to the substantial dissimilarity in the hiring, firing, promotion, hours of work, and essential
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mission of firemen as compared to that of other city employees. Appeal of City of Aberdeen, 270 N.W.2d 139, 1978
S.D. LEXIS 278, 1978 S.D. LEXIS 291 (S.D. 1978).

Labor & Employment Law: Collective Bargaining & Labor Relations: Subjects of Bargaining

School district and its board of education were not found to have committed an unfair labor practice in violation of
S.D. Codified Laws 88 3-18-3.1, 3-18-3 under the clearly erroneous standard of review set forth in S.D. Codified
Laws § 1-26-36 when it included contract language that allowed it to go over and above the salary schedule when
deemed necessary by the board of education, because the board of education was not given unfettered discretion.
Sisseton Educ. Ass'n v. Sisseton Sch. Dist. No. 54-8, 516 N.W.2d 301, 1994 S.D. LEXIS 64 (S.D. 1994).

Labor & Employment Law: Collective Bargaining & Labor Relations: Unfair Labor Practices: General
Overview

In an action concerning unfair labor practices the scope of review in an administrative appeal was governed by S.D.
Codified Law § 1-26-36. Oberle v. Aberdeen, 470 N.W.2d 238, 1991 S.D. LEXIS 74 (S.D. 1991).

Labor & Employment Law: Disability & Unemployment Insurance: Unemployment Compensation:
Eligibility: General Overview

Secretary of Labor’s denial of unemployment benefits was reversed on appeal, pursuant to S.D. Codified Laws § 1-
26-36(5), because the finding that the employee’s failure to pay the balance due on her charge slips constituted
misconduct was clearly erroneous; the employee’s conduct, which was an isolated incident not related to job
performance, did not demonstrate a wilful and wanton disregard for the employer’s interest. Gratzfeld v. Bomgaars
Supply, 391 N.W.2d 200, 1986 S.D. LEXIS 295 (S.D. 1986).

Under the standard of review under S.D. Codified Laws 8 1-26-36(1) regarding administrative decisions that
provided for affirming an agency’'s decision if that decision did not violate any statutory provisions, the
unemployment compensation claimant was not entitled to any relief in her action that sought judicial review of the
denial of her request for benefits based on the finding under S.D. Codified Laws 8§ 61-6-15 that she failed without
good cause to apply for available suitable work when she was directed to do so by the South Dakota Department of
Labor; the claimant’s parental duties did not provide good cause for not applying for the job because she did not
show that she made a good faith effort to find day care for her son during the Saturday hours that the job required,
and she did not substantiate her claim that she and her son could not have lived on the wages, which were 10
percent lower than her previous wages, that the job paid. In re Appeal from Final Decision of South Dakota Dep't of
Labor, Unemployment Ins. Div., etc., 323 N.W.2d 133, 1982 S.D. LEXIS 368 (S.D. 1982).

Labor & Employment Law: Disability & Unemployment Insurance: Unemployment Compensation: Review

Supreme Court reviews administrative decisions in the same manner as the circuit court; where substantial
evidence existed to support Department of Labor’s determination that call center employees had used employer’'s
800 number in order to listen to music rather than to enhance their quotas, the determination was not clearly
erroneous. Abild v. Gateway 2000, 1996 SD 50, 547 N.W.2d 556, 1996 S.D. LEXIS 58 (S.D. 1996).

Standard of review under S.D. Codified Laws § 1-26-36(5), (6) to be applied to a decision of the Secretary of the
Department of Labor in an unemployment compensation matter is whether the Secretary was clearly erroneous in
light of the entire evidence in the record or whether the action of the Secretary was arbitrary or capricious or
characterized by an abuse of discretion or a clearly unwarranted exercise of discretion. In re Johnson, 337 N.W.2d
442, 1983 S.D. LEXIS 384 (S.D. 1983).

On appeal of an employment benefits decision, a court must give “great weight” to the Department of Labor’'s
findings pursuant to S.D. Codified Laws § 1-26-36, while the Secretary of the Department of Labor may, on review
of an appeal referee’s decision, affirm, modify, or set aside any decision pursuant to S.D. Codified Laws § 61-7-12.
The Secretary, however, does not have unbridled discretion, as an appeal referee’s decision is part of the record
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and the record must be considered as a whole to see whether the result comports with the judicial standard of
review upon appeal. In re Johnson, 337 N.W.2d 442, 1983 S.D. LEXIS 384 (S.D. 1983).

Where an appeal referee found that unemployment compensation claimants did not meet the eligibility requirement
of actively seeking work because they did not submit evidence of two minimum employment contacts per week, the
decision was clearly erroneous in light of the entire evidence in the record. Under S.D. Codified Laws § 61-6-15,
the Department of Labor was required to direct the claimant to apply for work, but the appeal referee specifically
found that the claimants were advised by the Department that they would not be required to make weekly job
contacts; further, the claimants returned 14 weekly claim forms to the Department on which they did not list any job
contacts, and the Department neither informed the claimants that they had to start reporting employment contacts
nor refused benefits based upon lack of reported employment contacts. Zeig v. South Dakota Dep't of Labor,
Unemployment Ins. Div., 337 N.W.2d 435, 1983 S.D. LEXIS 383 (S.D. 1983).

Under the standard of review under S.D. Codified Laws § 1-26-36(1) regarding administrative decisions that
provided for affirming an agency’s decision if that decision did not violate any statutory provisions, the
unemployment compensation claimant was not entitled to any relief in her action that sought judicial review of the
denial of her request for benefits based on the finding under S.D. Codified Laws 8 61-6-15 that she failed without
good cause to apply for available suitable work when she was directed to do so by the South Dakota Department of
Labor; the claimant’s parental duties did not provide good cause for not applying for the job because she did not
show that she made a good faith effort to find day care for her son during the Saturday hours that the job required,
and she did not substantiate her claim that she and her son could not have lived on the wages, which were 10
percent lower than her previous wages, that the job paid. In re Appeal from Final Decision of South Dakota Dep't of
Labor, Unemployment Ins. Div., etc., 323 N.W.2d 133, 1982 S.D. LEXIS 368 (S.D. 1982).

Labor & Employment Law: Discrimination: Harassment: Sexual Harassment: Hostile Work Environment

Documentary evidence before the South Dakota Department of Labor, Division of Human Rights was reviewed de
novo on appeal, and under this standard the Division properly determined that probable cause did not exist to
support a secretary’s claim that the secretary was subjected to a sexually hostile work environment because of a
male co-worker's comments and that the secretary was retaliated against by being discharged for complaining
where the secretary was discharged for unsatisfactory work performance two years after the comments. Charge of
Sandra M. Williams v. S.D. Dep't of Agric., 2010 SD 19, 779 N.W.2d 397, 2010 S.D. LEXIS 19 (S.D. 2010).

Labor & Employment Law: Employment Relationships: At-Will Employment: Employees

In a proceeding concerning a company'’s liability for unemployment insurance taxes, the Unemployment Insurance
Division of the South Dakota Department of Labor ruled that an individual’s relationship with the company was that
of employer-employee, as opposed to supplier-distributor; based on the standard of review set forth in S.D. Codified
Laws 8§ 1-26-36(5), the department’'s ruling was clearly erroneous based on the evidence in the record. In re
Balhorn-Moyle Petroleum Co., 315 N.W.2d 481, 1982 S.D. LEXIS 260 (S.D. 1982).

Labor & Employment Law: Wrongful Termination: Defenses: Employee Misconduct

South Dakota Civil Service Commission was not clearly erroneous in finding that just cause existed for the
termination of a law-enforcement agent of the South Dakota Division of Criminal Investigation because the agent's
supervisors testified as to the agent's unbecoming conduct, ranging from allegations of domestic abuse and
emotional outbursts to severe and chronic lapses in judgment, and, at least two of the agent's actions were
apparent to the general public as they transpired through the Internet. Black v. Div. of Crim. Investigation, 2016 SD
82,887 N.W.2d 731, 2016 S.D. LEXIS 136 (S.D. 2016).

Public Health & Welfare Law: Social Security: Medicaid: General Overview

South Dakota Department of Social Services (DSS) abused its discretion by failing to consider any reasonable
sanctions against the medical equipment provider where the record did not demonstrate that DSS considered any
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other reasonable sanctions; DSS did not explain why, under the circumstances, particularly with its own finding that
the services were actually provided, were medically necessary, and were appropriately priced, the lesser sanctions
would be inappropriate. Westmed Rehab, Inc. v. Dep't of Soc. Servs., 2004 SD 104, 687 N.W.2d 516, 2004 S.D.
LEXIS 174 (S.D. 2004).

Public Health & Welfare Law: Social Security: Medicaid: Eligibility: General Overview

There was no error in an agency finding that an applicant, who had Spinal Muscular Atrophy Type Il, and received
services through a state-funded, non-waiver program, S.D. Codified Laws § 27B-1-18, was not qualified for the
Medicaid Family Support Waiver program because the applicant was not mentally retarded nor did the applicant
have a condition closely related to mental retardation, 42 C.F.R. § 435.1010(a)(2), S.D. Admin. R. 67:54:04:05(1).
Snelling v. S.D. Dep't of Soc. Servs., 2010 SD 24, 780 N.W.2d 472, 2010 S.D. LEXIS 26 (S.D. 2010).

Public Health & Welfare Law: Social Security: Medicaid: Providers: Types: Intermediate Care Facilities

There was no error in an agency finding that an applicant, who had Spinal Muscular Atrophy Type IlI, and received
services through a state-funded, non-waiver program, S.D. Codified Laws § 27B-1-18, was not qualified for the
Medicaid Family Support Waiver program because the applicant was not mentally retarded nor did the applicant
have a condition closely related to mental retardation, 42 C.F.R. § 435.1010(a)(2), S.D. Admin. R. 67:54:04:05(1).
Snelling v. S.D. Dep't of Soc. Servs., 2010 SD 24, 780 N.W.2d 472, 2010 S.D. LEXIS 26 (S.D. 2010).

Tax Law: State & Local Taxes: Administration & Proceedings: General Overview

In a case involving a question over whether a corporation was properly subjected to sales tax for the price of its
seminars, a reviewing court properly gave great weight to the findings and inferences made by the Department of
Revenue on factual questions concerning the subject matter of the seminars offered to people in the business
world. Graceland College Citr. for Prof'l Dev. & Lifelong Learning, Inc. v. S.D. Dep't of Revenue, 2002 SD 145, 654
N.W.2d 779, 2002 S.D. LEXIS 162 (S.D. 2002).

Under S.D. Codified Laws § 10-11-42.1, the hearing examiner tries the issues de novo; on appeal both the circuit
court and the South Dakota Supreme Court review that decision as set forth in S.D. Codified Laws § 1-26-36. This
standard of review requires the court to accord great weight to the findings and inferences made by the hearing
examiner on factual questions; when the issue is a question of fact, the court ascertains whether the administrative
agency was clearly erroneous. Bison Twp. v. Perkins County, 2000 SD 38, 607 N.W.2d 589, 2000 S.D. LEXIS 37

(S.D. 2000).

Decision by the South Dakota Secretary of Revenue, finding sales tax due by a city as a result of an audit of one of
its bars, was proper because the method used to reconstruct the tax base was reasonable under the circumstances
and based upon substantial evidence as required by S.D. Codified Laws § 1-26-36, and even if the 10-day period
was applicable, it could not begin to run until the day of natification of the Secretary’s decision.. Lennox v. Wendell,
278 N.W.2d 635, 1979 S.D. LEXIS 227 (S.D. 1979).

Tax Law: State & Local Taxes: Sales Tax: General Overview

In a case involving a question over whether a corporation was properly subjected to sales tax for the price of its
seminars, a reviewing court properly gave great weight to the findings and inferences made by the Department of
Revenue on factual questions concerning the subject matter of the seminars offered to people in the business
world. Graceland College Citr. for Prof'l Dev. & Lifelong Learning, Inc. v. S.D. Dep't of Revenue, 2002 SD 145, 654
N.W.2d 779, 2002 S.D. LEXIS 162 (S.D. 2002).

Workers' Compensation & SSDI: Administrative Proceedings: Claims: Time Limitations: General Overview

In a workers’ compensation case, the trial court should not substitute its judgment for that of the Department of
Labor as to the weight of the evidence on questions of fact; however, the determination of what was “knowledge”
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sufficient to initiate the running of the statute of limitations was a legal determination, not a factual one. Bearshield
v. Gregory, 278 N.W.2d 164, 1979 S.D. LEXIS 215 (S.D. 1979).

Workers' Compensation & SSDI: Administrative Proceedings: Evidence: General Overview

In review a South Dakota Department of Labor decision, the supreme court reviewed de novo, unhampered by the
clearly erroneous rule, because the record consisted solely of documentary evidence and depositions. Horn v.
Dakota Pork, 2006 SD 5, 709 N.W.2d 38, 2006 S.D. LEXIS 11 (S.D. 2006).

Workers' Compensation & SSDI: Administrative Proceedings: Judicial Review: General Overview

Standard of review used by the Supreme Court of South Dakota in an employee’s appeal of a circuit court order
upholding the Department of Labor’s denial of the employee’s claim for total disability benefits for an occupational
disease is governed by S.D. Codified Laws § 1-26-36. Sauer v. Tiffany Laundry & Dry Cleaners, 2001 SD 24, 622
N.W.2d 741, 2001 S.D. LEXIS 21 (S.D. 2001).

In a workers’ compensation action, an appellate court reviewed administrative appeals according to S.D. Codified
Laws § 1-26-36. Kurtz v. SCI, 1998 SD 37, 576 N.W.2d 878, 1998 S.D. LEXIS 34 (S.D. 1998).

Appellate court reversed a final decision of the Division of Labor and Management of the South Dakota Department
of Labor because a finding that there was no credible evidence to establish causation was clearly erroneous under
S.D. Codified Laws 8 1-26-36. Kirnan v. Dakota Midland Hosp., 331 N.W.2d 72, 1983 S.D. LEXIS 274 (S.D. 1983).

Workers' Compensation & SSDI: Benefit Determinations: Medical Benefits: Rehabilitation

In a worker's compensation proceeding in which an injured worker sought vocational rehabilitation benefits, a trial
court erred in reversing the decision of an administrative law judge (ALJ) awarding benefits because the ALJ found
the worker’s testimony to be credible. McKibben v. Horton Vehicle Components, Inc., 2009 SD 47, 767 N.W.2d 890,
2009 S.D. LEXIS 132 (S.D. 2009).

Workers' Compensation & SSDI: Compensability: Injuries: General Overview

Although slick and icy roads may have been a contributing factor in an employee’s accident in which the employee
struck a bridge when he was unable to stop the car by applying the brakes, the effects of the employee’s
intoxication in causing his injury were sufficient to lead reasonable men to conclude that it was a substantial factor
in causing the injury. Therefore, a finding that the accident was proximately caused by the employee’s intoxication
and that worker's compensation was barred under S.D. Codified Laws § 62-4-37 was not clearly erroneous and
was affirmed on appellate review under S.D. Codified Laws § 1-26-36(5). Driscoll v. Great Plains Mktg. Co., 322
N.W.2d 478, 1982 S.D. LEXIS 354 (S.D. 1982).

Workers' Compensation & SSDI: Coverage: Actions Against Employers: Statutory Requirements

In review a South Dakota Department of Labor decision, the supreme court reviewed de novo, unhampered by the
clearly erroneous rule, because the record consisted solely of documentary evidence and depositions. Horn v.
Dakota Pork, 2006 SD 5, 709 N.W.2d 38, 2006 S.D. LEXIS 11 (S.D. 2006).

Research References & Practice Aids

Law Reviews.

38 S.D. L. Rev. 402, THE NEW CAUSATION AND EXPERT REQUIREMENTS IN WORKERS’ COMPENSATION
CLAIMS AFTER CALDWELL V. JOHN MORRELL & CO.
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39 S.D. L. Rev. 237, ARTICLE: NONRENEWAL OF TEACHER CONTRACTS: A PRIMER ON SOUTH DAKOTA
STATUTORY AND CASE LAW.

48 S.D. L. Rev. 388, STUDENT ARTICLES: OUTH DAKOTA SHOULD FOLLOW PUBLIC POLICY AND SWITCH
TO THE PREPONDERANCE STANDARD FOR MEDICAL LICENSE REVOCATION AFTER IN RE THE MEDICAL
LICENSE OF DR. REUBEN SETLIFF, M.D.

51 S.D. L. Rev. 313, STUDENT ARTICLE: DROWNING IN A SEA OF AMBIGUITY: ANALYZING THE SOUTH
DAKOTA DEPARTMENT OF SOCIAL SERVICES' DECISION TO INCLUDE ALIMONY PAYMENTS AS
AVAILABLE INCOME WHEN DETERMINING MEDICAID BENEFITS.
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S.D. Codified Laws 8 2-14-1

Current through acts received from the 2017 Special Session of the 92nd Legislative Assembly, Supreme Court
Rule 17-11, and the November 8, 2016 General Election.

LexisNexis® South Dakota Codified Laws Annotated > Title 2 Legislature and Statutes >
Chapter 2-14 Construction of Statutes

2-14-1. Words to be understood in ordinary sense.

Words used are to be understood in their ordinary sense except also that words defined or explained in §
2-14-2 are to be understood as thus defined or explained.

History

SDC 1939, § 65.0202 (7).

Annotations

Case Notes

Civil Procedure: Remedies: Costs & Attorney Fees: Attorney Expenses & Fees: Statutory Awards
Criminal Law & Procedure: Sentencing: Restitution

Governments: Legislation: Interpretation

Governments: Local Governments: Finance

Real Property Law: Brokers: Discipline, Licensing & Regulation

Tax Law: State & Local Taxes: Real Property Tax: Assessment & Valuation: Valuation
Civil Procedure: Remedies: Costs & Attorney Fees: Attorney Expenses & Fees: Statutory Awards

Real Estate Commission’s complaint that an agent’s conduct violated S.D. Codified Laws § 36-21A-71(15),
prohibiting acts involving dishonesty was sufficient by alleging that the agent signed the names of her sellers on a
release without prior written authorization so she could obtain her commission. However, an award of attorney’s
fees was not authorized under S.D. Codified Laws § 1-26-29.1. St. Pierre v. State ex rel. S.D. Real Estate Comm'n,
2012 SD 25, 813 N.W.2d 151, 2012 S.D. LEXIS 25 (S.D. 2012).

Criminal Law & Procedure: Sentencing: Restitution

Trial court properly denied the State’s application for a show cause order against defendant seeking to have the trial
court order defendant to pay additional restitution for future counseling to one of defendant’s sexual abuse victims
because although the oral sentence that defendant would pay the costs of counseling for victims was ambiguous as
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it did not adequately set forth the extent of the restitution, the written sentence stated that defendant should make
restitution for counseling costs that the victims might have incurred as a result of said offenses, and when using the
plain ordinary meaning of the words of the written sentence pursuant to S.D. Codified Laws § 2-14-1, counseling
costs were limited to those incurred and not future costs. State v. Holsing, 2007 SD 72, 736 N.W.2d 883, 2007 S.D.
LEXIS 141 (S.D. 2007).

Governments: Legislation: Interpretation

When a statute does not define a term, the court construes the term according to its accepted usage to avoid a
strained, impractical, or absurd result. City of Sioux Falls v. Ewoldt, 1997 SD 106, 568 N.W.2d 764, 1997 S.D.
LEXIS 107 (S.D. 1997).

Where a dentist’s license was suspended indefinitely after he allowed assistants to administer and monitor nitrous
oxide sedation in violation of administrative rules, the court noted that the rules stated that procedures that may not
be delegated by a dentist to dental auxiliaries include the administration of analgesia, except for topical anesthetic;
the court held under S.D. Codified Laws 8§ 2-14-1, “analgesia” included the administration of nitrous oxide. Nelson
v. South Dakota State Bd. of Dentistry, 464 N.W.2d 621, 1991 S.D. LEXIS 2 (S.D. 1991).

In S.D. Codified Laws § 58-11-9.3, the operative language is “written agreement with the named insured”; the
words “written agreement” must be interpreted in their ordinary sense and the ordinary meaning of this term is a
written document that represents an agreement between the insured and the insurer and signed by the insured.
American Family Mut. Ins. Co. v. Merrill, 454 N.W.2d 555, 1990 S.D. LEXIS 50 (S.D. 1990).

Camping and tourist accommodation facilities are not statutorily defined; thus, those words should be used in the
sense attributed to them ordinarily. Olsen v. Spearfish, 288 N.W.2d 497, 1980 S.D. LEXIS 255 (S.D. 1980).

Because S.D. Codified Laws § 2-14-1 requires statutory words to be understood in their ordinary sense, the term
“intoxication” in S.D. Codified Laws 8§ 22-5-5 means poisoning or the abnormal state induced by a chemical agent.
State v. Pickering, 245 N.W.2d 634, 1976 S.D. LEXIS 262 (S.D. 1976).

Governments: Local Governments: Finance

In calculating the tax incremental base for a tax incremental district, S.D. Codified Laws § 11-9-20, the Department
of Revenue properly used the county's most recent valuation of the property and improvements; contrary to a
developer's contention, it was not required to use the valuation in effect at the time of the district's creation, despite
the definition language in S.D. Codified Laws § 11-9-19. Deadwood Stage Run, LLC v. S.D. Dep't of Revenue,
2014 SD 90, 857 N.W.2d 606, 2014 S.D. LEXIS 146 (S.D. 2014).

Real Property Law: Brokers: Discipline, Licensing & Regulation

Real Estate Commission’s complaint that an agent’s conduct violated S.D. Codified Laws § 36-21A-71(15),
prohibiting acts involving dishonesty was sufficient by alleging that the agent signed the names of her sellers on a
release without prior written authorization so she could obtain her commission. However, an award of attorney’s
fees was not authorized under S.D. Codified Laws § 1-26-29.1. St. Pierre v. State ex rel. S.D. Real Estate Comm'n,
2012 SD 25, 813 N.W.2d 151, 2012 S.D. LEXIS 25 (S.D. 2012).

Tax Law: State & Local Taxes: Real Property Tax: Assessment & Valuation: Valuation

In calculating the tax incremental base for a tax incremental district, S.D. Codified Laws § 11-9-20, the Department
of Revenue properly used the county's most recent valuation of the property and improvements; contrary to a
developer's contention, it was not required to use the valuation in effect at the time of the district's creation, despite
the definition language in S.D. Codified Laws § 11-9-19. Deadwood Stage Run, LLC v. S.D. Dep't of Revenue,
2014 SD 90, 857 N.W.2d 606, 2014 S.D. LEXIS 146 (S.D. 2014).
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Opinion Notes

Opinions of Attorney General

Presence of persons under 21 on premises of on-sale alcoholic beverage establishments, OFFICIAL OPINION No.
77-35, 1977 S.D. AG LEXIS 67; 1977 Op. Atty Gen. S.D. 73.

SDCL 49-16A-43, OFFICIAL OPINION No. 88-06, 1988 S.D. AG LEXIS 6; 1987-1988 Op. Atty Gen. S.D. 155.

Distribution of fire insurance premium tax, OFFICIAL OPINION No. 88-36, 1988 S.D. AG LEXIS 36; 1987-1988 Op.
Atty Gen. S.D. 267.

Election campaign disclaimers, OFFICIAL OPINION No. 88-48, 1988 S.D. AG LEXIS 48; 1987-1988 Op. Atty Gen.
S.D. 307.

Gaming in Deadwood, OFFICIAL OPINION No. 89-28, 1989 S.D. AG LEXIS 29; 1989-1990 Op. Atty Gen. S.D. 105.

Senate Bill 210 (SDCL ch. 34-12D) living wills, OFFICIAL OPINION No. 91-12, 1991 S.D. AG LEXIS 12; 1991-1992
Op. Atty Gen. S.D. 41.

Interpretation of SDCL 10-11-27, OFFICIAL OPINION No. 93-02, 1993 S.D. AG LEXIS 2; 1993-1994 Op. Atty Gen.
S.D. 4.

Confidentiality of REDI Loan Information, OFFICIAL OPINION No. 93-10, 1993 S.D. AG LEXIS 14; 1993-1994 Op.
Atty Gen. S.D. 32.

Capital Outlay Certificates, OFFICIAL OPINION No. 94-04, 1994 S.D. AG LEXIS 3; 1993-1994 Op. Atty Gen. S.D.
67.

Leases of School and Public Lands, OFFICIAL OPINION NO: 94-05, 1994 S.D. AG LEXIS 4; 1993-1994 Op. Atty
Gen. S.D. 71.

“Public” agencies and juveniles, OFFICIAL OPINION No. 94-12, 1994 S.D. AG LEXIS 12; 1993-1994 Op. Atty Gen.
S.D. 103.

SDCL 10-6-33.10, OFFICIAL OPINION No. 94-13, 1994 S.D. AG LEXIS 13; 1993-1994 Op. Atty Gen. S.D. 106.

Handling of Edwin Blashfield Mural, OFFICIAL OPINION No. 94-14, 1994 S.D. AG LEXIS 14; 1993-1994 Op. Atty
Gen. S.D. 111.

County drainage questions, OFFICIAL OPINION No. 95-04, 1995 S.D. AG LEXIS 2.

Affidavit of correction, OFFICIAL OPINION No. 97-02, 1997 S.D. AG LEXIS 1.

Responsibility for transporting juveniles and intoxicated persons, OFFICIAL OPINION No. 97-03, 1997 S.D. AG
LEXIS 2.

Responsibility for transporting juveniles and intoxicated persons, Official Opinion No. 97-03, 1997 S.D. AG LEXIS 9.

School Reorganization Incentive Payments, Official Opinion 03-04, 2003 S.D. AG LEXIS 4.

Reduced tuition for members of South Dakota National Guard, Official Opinion No. 76-49, 1976 S.D. AG LEXIS 48;
1975-1976 Op. Atty Gen. S.D. 567.
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County financial aid to private hospitals, Official Opinion No. 74-41, 1974 S.D. AG LEXIS 15; 1975-1976 Op. Atty
Gen. S.D. 32.

Exemptions from motor carrier compensation under 32-9-3(8) and 32-9-3(9) for trout ranches and rabbit ranches,
Official Opinion No. 75-107, 1975 S.D. AG LEXIS 134; 1975-1976 Op. Atty Gen. S.D. 244.

Expenditure limits for Alumni Center at SDSU, Official Opinion No. 75-138, 1975 S.D. AG LEXIS 167; 1975-1976
Op. Atty Gen. S.D. 315.

Pasturing agreements on leased school or endowment lands, Official Opinion No. 75-142, 1975 S.D. AG LEXIS
171; 1975-1976 Op. Atty Gen. S.D. 323.

Distinction between official and legal newspapers., No. 72-75, 1972 S.D. AG LEXIS 42; 1973-1974 Op. Atty Gen.
S.D. 153.

Validity of Executive Order 73-1, No. 73-4, 1973 S.D. AG LEXIS 4; 1973-1974 Op. Atty Gen. S.D. 165.

Lease for food service space within state government buildings., No. 73-41, 1973 S.D. AG LEXIS 41; 1973-1974
Op. Atty Gen. S.D. 236.
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ARSD 20:10:01:01.02

This file includes all rules adopted and filed through the South Dakota Register, Vol. 44 Pg. 62, dated September
25,2017

South Dakota Administrative Code > TITLE 20. REVENUE AND REGULATION > ARTICLE 10.
PUBLIC UTILITIES COMMISSION > CHAPTER 1. GENERAL RULES OF PRACTICE

20:10:01:01.02. Use of rules of civil procedure

Except to the extent a provision is not appropriately applied to an agency proceeding or is in conflict with SDCL
chapter 1-26, another statute governing the proceeding, or the commission's rules, the rules of civil procedure as
used in the circuit courts of this state shall apply.

Statutory Authority

GENERAL AUTHORITY:

SDCL 49-1-11(2),(4).

LAW IMPLEMENTED:

SDCL 49-1-11(2),(4).

History

33 SDR 107, effective December 26, 2006.

South Dakota Administrative Code
Copyright 2017 by The State of South Dakota and Matthew Bender & Company, Inc., a member of the LexisNexis Group.
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ARSD 20:10:01:15.01

This file includes all rules adopted and filed through the South Dakota Register, Vol. 44 Pg. 62, dated September
25, 2017

South Dakota Administrative Code > TITLE 20. REVENUE AND REGULATION > ARTICLE 10.
PUBLIC UTILITIES COMMISSION > CHAPTER 1. GENERAL RULES OF PRACTICE

20:10:01:15.01. Burden in contested case proceeding

In any contested case proceeding, the complainant, counterclaimant, applicant, or petitioner has the burden of
going forward with presentation of evidence unless otherwise ordered by the commission. The complainant,
counterclaimant, applicant, or petitioner has the burden of proof as to factual allegations which form the basis of the
complaint, counterclaim, application, or petition. In a complaint proceeding, the respondent has the burden of proof
with respect to affirmative defenses.

Statutory Authority

GENERAL AUTHORITY:

SDCL 49-1-11(2),(4), 49-34A-4.

LAW IMPLEMENTED:

SDCL 49-1-11(2),(4), 49-34A-61.

History

2 SDR 56, effective February 2, 1976; transferred from § 20:10:14:16, 12 SDR 85, effective November 24, 1985; 12
SDR 151, 12 SDR 155, effective July 1, 1986; 33 SDR 107, effective December 26, 2006.

South Dakota Administrative Code
Copyright 2017 by The State of South Dakota and Matthew Bender & Company, Inc., a member of the LexisNexis Group.
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USCS Fed Rules Civ Proc R 23, Part 1 of 9

Current through changes received September 11, 2017.

USCS Court Rules > Federal Rules of Civil Procedure > Title IV. Parties

Rule 23. Class Actions

(a) Prerequisites. One or more members of a class may sue or be sued as representative parties on behalf of
all members only if:

(1) the class is so numerous that joinder of all members is impracticable;
(2) there are questions of law or fact common to the class;

(3) the claims or defenses of the representative parties are typical of the claims or defenses of the class;
and

(4) the representative parties will fairly and adequately protect the interests of the class.
(b) Types of Class Actions. A class action may be maintained if Rule 23(a) is satisfied and if:
(1) prosecuting separate actions by or against individual class members would create a risk of:

(A) inconsistent or varying adjudications with respect to individual class members that would establish
incompatible standards of conduct for the party opposing the class; or

(B) adjudications with respect to individual class members that, as a practical matter, would be
dispositive of the interests of the other members not parties to the individual adjudications or would
substantially impair or impede their ability to protect their interests;

(2) the party opposing the class has acted or refused to act on grounds that apply generally to the class,
so that final injunctive relief or corresponding declaratory relief is appropriate respecting the class as a
whole; or

(3) the court finds that the questions of law or fact common to class members predominate over any
questions affecting only individual members, and that a class action is superior to other available

methods for fairly and efficiently adjudicating the controversy. The matters pertinent to these findings
include:

(A) the class members’ interests in individually controlling the prosecution or defense of separate
actions;

(B) the extent and nature of any litigation concerning the controversy already begun by or against
class members;

(C) the desirability or undesirability of concentrating the litigation of the claims in the particular forum;
and

(D) the likely difficulties in managing a class action.
(c) Certification Order; Notice to Class Members; Judgment; Issues Classes; Subclasses.

(1) Certification Order.

(A) Time to Issue. At an early practicable time after a person sues or is sued as a class representative,
the court must determine by order whether to certify the action as a class action.
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(B) Defining the Class; Appointing Class Counsel. An order that certifies a class action must define the
class and the class claims, issues, or defenses, and must appoint class counsel under Rule 23(g).

(C) Altering or Amending the Order. An order that grants or denies class certification may be altered or
amended before final judgment.

(2) Notice.

(A) For (b)(1) or (b)(2) Classes. For any class certified under Rule 23(b)(1) or (b)(2), the court may
direct appropriate notice to the class.

(B) For (b)(3) Classes. For any class certified under Rule 23(b)(3), the court must direct to class
members the best notice that is practicable under the circumstances, including individual notice to
all members who can be identified through reasonable effort. The notice must clearly and concisely
state in plain, easily understood language:

(i) the nature of the action;
(if) the definition of the class certified;
(iii) the class claims, issues, or defenses;
(iv) that a class member may enter an appearance through an attorney if the member so desires;
(v) that the court will exclude from the class any member who requests exclusion;
(vi) the time and manner for requesting exclusion; and
(vii) the binding effect of a class judgment on members under Rule 23(c)(3).
(3) Judgment. Whether or not favorable to the class, the judgment in a class action must:

(A) for any class certified under Rule 23(b)(1) or (b)(2), include and describe those whom the court
finds to be class members; and

(B) for any class certified under Rule 23(b)(3), include and specify or describe those to whom the Rule
23(c)(2) notice was directed, who have not requested exclusion, and whom the court finds to be
class members.

(4) Particular Issues. When appropriate, an action may be maintained as a class action with respect to
particular issues.

(5) Subclasses. When appropriate, a class may be divided into subclasses that are each treated as a
class under this rule.

(d) Conducting the Action.
(1) In General. In conducting an action under this rule, the court may issue orders that:

(A) determine the course of proceedings or prescribe measures to prevent undue repetition or
complication in presenting evidence or argument;

(B) require—to protect class members and fairly conduct the action—giving appropriate notice to some
or all class members of:

(i) any step in the action;
(ii) the proposed extent of the judgment; or

(iii) the members’ opportunity to signify whether they consider the representation fair and
adequate, to intervene and present claims or defenses, or to otherwise come into the action;

(C) impose conditions on the representative parties or on intervenors;

(D) require that the pleadings be amended to eliminate allegations about representation of absent
persons and that the action proceed accordingly; or
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(E) deal with similar procedural matters.

(2) Combining and Amending Orders. An order under Rule 23(d)(1) may be altered or amended from time
to time and may be combined with an order under Rule 16.

(e) Settlement, Voluntary Dismissal, or Compromise.The claims, issues, or defenses of a certified class
may be settled, voluntarily dismissed, or compromised only with the court’'s approval. The following
procedures apply to a proposed settlement, voluntary dismissal, or compromise:

(1) The court must direct notice in a reasonable manner to all class members who would be bound by the
proposal.

(2) If the proposal would bind class members, the court may approve it only after a hearing and on finding
that it is fair, reasonable, and adequate.

(3) The parties seeking approval must file a statement identifying any agreement made in connection with
the proposal.

(4) If the class action was previously certified under Rule 23(b)(3), the court may refuse to approve a
settlement unless it affords a new opportunity to request exclusion to individual class members who
had an earlier opportunity to request exclusion but did not do so.

(5) Any class member may object to the proposal if it requires court approval under this subdivision (e);
the objection may be withdrawn only with the court’s approval.

(f) Appeals. A court of appeals may permit an appeal from an order granting or denying class-action
certification under this rule if a petition for permission to appeal is filed with the circuit clerk within 14 days
after the order is entered. An appeal does not stay proceedings in the district court unless the district judge
or the court of appeals so orders.

(g) Class Counsel.

(1) Appointing Class Counsel. Unless a statute provides otherwise, a court that certifies a class must
appoint class counsel. In appointing class counsel, the court:

(A) must consider:
(i) the work counsel has done in identifying or investigating potential claims in the action;

(if) counsel's experience in handling class actions, other complex litigation, and the types of
claims asserted in the action;

(iii) counsel’s knowledge of the applicable law; and
(iv) the resources that counsel will commit to representing the class;

(B) may consider any other matter pertinent to counsel’s ability to fairly and adequately represent the
interests of the class;

(C) may order potential class counsel to provide information on any subject pertinent to the
appointment and to propose terms for attorney’s fees and nontaxable costs;

(D) may include in the appointing order provisions about the award of attorney’s fees or nontaxable
costs under Rule 23(h); and

(E) may make further orders in connection with the appointment.

(2) Standard for Appointing Class Counsel. When one applicant seeks appointment as class counsel, the
court may appoint that applicant only if the applicant is adequate under Rule 23(g)(1) and (4). If more
than one adequate applicant seeks appointment, the court must appoint the applicant best able to
represent the interests of the class.

(3) Interim Counsel. The court may designate interim counsel to act on behalf of a putative class before
determining whether to certify the action as a class action.
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(4) Duty of Class Counsel. Class counsel must fairly and adequately represent the interests of the class.

(h) Attorney’s Fees and Nontaxable Costs.In a certified class action, the court may award reasonable
attorney’s fees and nontaxable costs that are authorized by law or by the parties’ agreement. The following
procedures apply:

(1) A claim for an award must be made by motion under Rule 54(d)(2), subject to the provisions of this
subdivision (h), at a time the court sets. Notice of the motion must be served on all parties and, for
motions by class counsel, directed to class members in a reasonable manner.

(2) A class member, or a party from whom payment is sought, may object to the motion.
(3) The court may hold a hearing and must find the facts and state its legal conclusions under Rule 52(a).

(4) The court may refer issues related to the amount of the award to a special master or a magistrate
judge, as provided in Rule 54(d)(2)(D).

History

(Amended Feb. 28, 1966, eff. July 1, 1966; March 2, 1987, eff. Aug. 1, 1987; April 24, 1998, eff. Dec. 1, 1998;
March 27, 2003, eff. Dec. 1, 2003; April 30, 2007, eff. Dec. 1, 2007; March 26, 2009, eff. Dec. 1, 2009.)

Annotations

Notes

HISTORY; ANCILLARY LAWS AND DIRECTIVES

Other provisions:

Notes of Advisory Committee on Rules.Note to Subdivision (a). This is a substantial restatement of former Equity
Rule 38 (Representatives of Class) as that rule has been construed. It applies to all actions, whether formerly
denominated legal or equitable. For a general analysis of class actions, effect of judgment, and requisites of
jurisdiction see Moore, Federal Rules of Civil Procedure: Some Problems Raised by the Preliminary Draft, 25
Georgetown L J 551, 570 et seq. (1937); Moore and Cohn, Federal Class Actions, 32 Ill L Rev 307 (1937); Moore
and Cohn, Federal Class Actions—Jurisdiction and Effect of Judgment, 32 lll L Rev 555-567 (1938); Lesar, Class
Suits and the Federal Rules, 22 Minn L Rev 34 (1937); cf. Arnold and James, Cases on Trials, Judgments and
Appeals (1936) 175; and see Blume, Jurisdictional Amount in Representative Suits, 15 Minn L Rev 501 (1931).

The general test of former Equity Rule 38 (Representatives of Class) that the question should be “one of common
or general interest to many persons constituting a class so numerous as to make it impracticable to bring them all
before the court,” is a common test. For states which require the two elements of a common or general interest and
numerous persons, as provided for in former Equity Rule 38, see Del Ch Rule 113; Fla Comp Gen Laws Ann (Supp,
1936) § 4918(7); Georgia Code (1933) § 37-1002, and see English Rules Under the Judicature Act (The Annual
Practice, 1937) O. 16, r. 9. For statutory provisions providing for class actions when the question is one of common
or general interest or when the parties are numerous, see Ala Code Ann (Michie, 1928) § 5701; 2 Ind Stat Ann
(Burns, 1933) § 2-220; NYCPA (1937) § 195; Wis Stat (1935) § 260.12. These statutes have, however, been
uniformly construed as though phrased in the conjunctive. See _Garfein v Stiglitz, 260 Ky 430, 86 SW2d 155
(1935). The rule adopts the test of former Equity Rule 38, but defines what constitutes a “common or general
interest”. Compare with code provisions which make the action dependent upon the propriety of joinder of the
parties. See Blume, The “Common Questions” Principle in the Code Provision for Representative Suits, 30 Mich L
Rev 878 (1932). For discussion of what constitutes “numerous persons” see Wheaton, Representative Suits
Involving Numerous Litigants, 19 Corn L Q 399 (1934); Note, 36 Harv L Rev 89 (1922).
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Clause (1), Joint, Common, or Secondary Right. This clause is illustrated in actions brought by or against
representatives of an unincorporated association. See Oster v Brotherhood of Locomotive Firemen and Enginemen,
271 Pa 419, 114 A 377 (1921); Pickett v Walsh, 192 Mass 572, 78 NE 753, 6 LRA NS 1067 (1906); Colt v Hicks, 97
Ind App 177, 179 NE 335 (1932). Compare Rule 17(b) as to when an unincorporated association has capacity to
sue or be sued in its common name; United Mine Workers of America v Coronado Coal Co., 259 US 344, 66 L Ed
975, 42 S Ct 570, 27 ALR 762 (1922) (an unincorporated association was sued as an entity for the purpose of
enforcing against it a federal substantive right); Moore, Federal Rules of Civil Procedure: Some Problems Raised by
the Preliminary Draft, 25 Georgetown L J 551, 566 (for discussion of jurisdictional requisites when an
unincorporated association sues or is sued in its common name and jurisdiction is founded upon diversity of
citizenship). For an action brought by representatives of one group against representatives of another group for
distribution of a fund held by an unincorporated association, see Smith v Swormstedt, 16 How 288, 14 L Ed 942
(US 1853). Compare Christopher et al. v Brusselback, 302 US 500, 82 L Ed 388, 58 S Ct 350 (1938).

For an action to enforce rights held in common by policyholders against the corporate issuer of the policies, see
Supreme Tribe of Ben Hur v Cauble, 255 US 356, 41 S Ct 338, 65 L Ed 673 (1921). See also Terry v Little, 101 US
216, 25 L Ed 864 (1880); John A. Roebling’s Sons Co. v Kinnicutt, 248 F 596 (DC NY, 1917) dealing with the right
held in common by creditors to enforce the statutory liability of stockholders.

Typical of a secondary action is a suit by stockholders to enforce a corporate right. For discussion of the general
nature of these actions see Ashwander v Tennessee Valley Authority, 297 US 288, 80 L Ed 688, 56 S Ct 466
(1936); Glenn, The Stockholder’s Suit—Corporate and Individual Grievances, 33 Yale L J 580 (1924); McLaughlin,
Capacity of Plaintiff-Stockholder to Terminate a Stockholder’s Suit, 46 Yale L J 421 (1937). See also Subdivision (b)
of this rule which deals with Shareholder’s Action; Note, 15 Minn L Rev 453 (1931).

Clause (2). A creditor’s action for liquidation or reorganization of a corporation is illustrative of this clause. An action
by a stockholder against certain named defendants as representatives of numerous claimants presents a situation
converse to the creditor’s action.

Clause (3). See Everglades Drainage League v Napoleon Broward Drainage Dist., 253 F 246 (DC Fla, 1918);
Gramling v Maxwell, 52 F2d 256 (DC NC, 1931), approved in 30 Mich L Rev 624 (1932); Skinner v Mitchell, 108
Kan 861, 197 P 569 (1921); Duke of Bedford v Ellis (1901) AC 1, for class actions when there were numerous
persons and there was only a question of law or fact common to them; and see Blume, The “Common Questions”
Principle in the Code Provision for Representative Suits, 30 Mich L Rev 878 (1932).

Note to Subdivision (b). This is former Equity Rule 27 (Stockholder’s Bill) with verbal changes. See also Hawes v
Oakland, 104 US 450, 26 L Ed 827 (1882) and former Equity Rule 94, promulgated January 23, 1882, 104 US IX.

Note to Subdivision (c). See McLaughlin, Capacity of Plaintiff-Stockholder to Terminate a Stockholder’'s Suit, 46
Yale L J 421 (1937).

Notes of Advisory Committee on 1966 Amendment.Note to Subdivision (b). Subdivision (b), relating to
secondary actions by shareholders, provides among other things, that in such an action the complainant “shall aver
(1) that the plaintiff was a shareholder at the time of the transaction of which he complains or that his share
thereafter devolved on him by operation of law . . .”

As a result of the decision in Erie R. Co. v Tompkins, 304 US 64, 82 L Ed 1188, 58 S Ct 817, 114 ALR 1487
(decided April 25, 1938, after this rule was promulgated by the Supreme Court, though before it took effect) a
guestion has arisen as to whether the provision above quoted deals with a matter of substantive right or is a matter
of procedure. If it is a matter of substantive law or right, then under Erie R. Co. v Tompkins, clause (1) may not be
validly applied in cases pending in states whose local law permits a shareholder to maintain such actions, although
not a shareholder at the time of the transactions complained of. The Advisory Committee, believing the question
should be settled in the Courts, proposes no change in Rule 23 but thinks rather that the situation should be
explained in an appropriate note.
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The rule has a long history. In Hawes v Oakland, 1882, 104 US 450, 26 L Ed 827, the Court held that a shareholder
could not maintain such an action unless he owned shares at the time of the transactions complained of, or unless
they devolved on him by operation of law. At that time the decision in Swift v Tyson, 1842, 16 Peters 1, 10 L Ed
865, was the law, and the federal courts considered themselves free to establish their own principles of equity
jurisprudence, so the Court was not in 1882 and has not been, until Erie R. Co. v Tompkins in 1938, concerned with
the question whether Hawes v Oakland dealt with substantive right or procedure.

Following the decision in Hawes v Oakland, and at the same term, the Court, to implement its decision, adopted
former Equity Rule 94, which contained the same provision above quoted from Rule 23 FRCP. The provision in
former Equity Rule 94 was later embodied in former Equity Rule 27, of which the present Rule 23 is substantially a

copy.

In City of Quincy v Steel, 1887, 120 US 241, 245, 30 L Ed 624, 7 S Ct 520, the Court referring to Hawes v Oakland
said: “In order to give effect to the principles there laid down, this Court at that term adopted Rule 94 of the rules of
practice for courts of equity of the United States.”

Some other cases dealing with former Equity Rules 94 or 27 prior to the decision in Erie R. Co. v Tompkins are
Dimpfel v Ohio & Miss. R.R. (1884), 110 US 209, 28 L Ed 121, 3 S Ct 573; lllinois Central R. Co. v Adams, 1901,
180 US 28,34, 45 L Ed 410, 21 S Ct 251; Venner v Great Northern Ry. (1908), 209 US 24, 30, 52 L Ed 666, 28 S
Ct 328; Jacobson v General Motors Corp., SD NY 1938, 22 F Supp 255, 257. These cases generally treat Hawes v
Oakland as establishing a “principle” of equity, or as dealing not with jurisdiction but with the “right” to maintain an
action, or have said that the defense under the equity rule is analogous to the defense that the plaintiff has no “title”
and results in a dismissal “for want of equity.”

Those state decisions which held that a shareholder acquiring stock after the event may maintain a derivative action
are founded on the view that it is a right belonging to the shareholder at the time of the transaction and which
passes as a right to the subsequent purchaser. See Pollitz v Gould, 1911, 202 NY 11, 94 NE 1088.

The first case arising after the decision in Erie R. Co. v Tompkins, in which this problem was involved, was
Summers v Hearst, SD NY 1938, 23 F Supp 986. It concerned former Equity Rule 27, as Federal Rule 23 was not
then in effect. In a well considered opinion Judge Leibell reviewed the decisions and said: “The federal cases that
discuss this section of Rule 27 support the view that it states a principle of substantive law.” He quoted Pollitz v
Gould (1911), 202 NY 11, 94 NE 1088, as saying that the United States Supreme Court “seems to have been more
concerned with establishing this rule as one of practice than of substantive law” but that “whether it be regarded as
establishing a principle of law or a rule of practice, this authority has been subsequently followed in the United
States courts.”

He then concluded that, although the federal decisions treat the equity rule as “stating a principle of substantive
law”, if former “Equity Rule 27 is to be modified or revoked in view of Erie R. Co. v Tompkins, it is not the province
of this Court to suggest it, much less impliedly to follow that course by disregarding the mandatory provisions of the
Rule.”

Some other federal decisions since 1938 touch the question.

In Picard v Sperry Corporation, SD NY 1941, 36 F Supp 1006, 1009-10, affirmed without opinion, CCA 2d, 1941,
120 F2d 328, a shareholder, not such at the time of the transactions complained of, sought to intervene. The court
held an intervenor was as much subject to Rule 23 as an original plaintiff; and that the requirement of Rule 23(b)
was “a matter of practice,” not substance, and applied in New York where the state law was otherwise, despite Erie
R. Co. v Tompkins. In York v Guaranty Trust Co. of New York, CCA 2d, 1944, 143 F2d 503, rev'd on other grounds,
1945, 89 L Ed 2079, 65 S Ct 1464, 160 ALR 1231, the court said: “Restrictions on the bringing of stockholders’
actions, such as those imposed by FRCP 23(b) or other state statutes are procedural,” citing the Picard and other
cases.
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In Gallup v Caldwell, CCA 3d, 1941, 120 F2d 90, 95, arising in New Jersey, the point was raised but not decided,
the court saying that it was not satisfied that the then New Jersey rule differed from Rule 23(b), and that “under the
circumstances the proper course was to follow Rule 23(b).”

In Mullins v DeSoto Securities Co., WD La 1942, 45 F Supp 871, 878, the point was not decided, because the court
found the Louisiana rule to be the same as that stated in Rule 23(b).

In Toebelman v Missouri-Kansas Pipe Line Co., D Del 1941, 41 F Supp 334, 340, the court dealt only with another
part of Rule 23(b), relating to prior demands on the stockholders and did not discuss Erie R. Co. v Tompkins, or its
effect on the rule.

In Perrott v United States Banking Corp., D Del 1944, 53 F Supp 953, it appeared that the Delaware law does not
require the plaintiff to have owned shares at the time of the transaction complained of. The court sustained Rule
23(b), after discussion of the authorities, saying:

“It seems to me the rule does not go beyond procedure. . . . Simply because a particular plaintiff cannot qualify as
a proper party to maintain such an action does not destroy or even whittle at the cause of action. The cause of
action exists until a qualified plaintiff can get it started in a federal court.”

In Bankers Nat. Corp. v Barr, SD NY 1945, 9 Fed Rules Serv 23b 11, Case 1, the court held Rule 23(b) to be one
of procedure, but that whether the plaintiff was a stockholder was a substantive question to be settled by state law.

The New York rule, as stated in Pollitz v Gould, supra, has been altered by an act of the New York Legislature,
Chapter 667, Laws of 1944, effective April 9, 1944, General Corporation Law, § 61, which provides that “in any
action brought by a shareholder in the right of a . . . corporation, it must appear that the plaintiff was a stockholder
at the time of the transaction of which he complains, or that his stock thereafter devolved upon him by operation of
law.” At the same time a further and separate provision was enacted, requiring under certain circumstances the
giving of security for reasonable expenses and attorney’s fees, to which security the corporation in whose right the
action is brought and the defendants therein may have recourse. (Chapter 668, Laws of 1944, effective April 9,
1944, General Corporation Law, § 61-b). These provisions are aimed at so-called “strike” stockholders’ suits and
their attendant abuses. Shielcrawt v Moffett, Ct App 1945, 294 NY 180, 61 NE 2d 435, revg 51 NYS 2d 188, affg 49
NYS 2d 64; Noel Associates, Inc. v Merrill, Sup Ct 1944, 184 Misc 646, 63 NYS 2d 143.

Insofar as § 61 is concerned, it has been held that the section is procedural in nature. Klum v Clinton Trust Co., Sup
Ct 1944, 183 Misc 340, 48 NYS 2d 267; Noel Associates, Inc. v Merrill, supra. In the latter case the court pointed
out that “The 1944 amendment to Section 61 rejected the rule laid down in the Pollitz case and substituted, in place
thereof, in its precise language, the rule which has long prevailed in the Federal Courts and which is now Rule 23(b)

. ." There is, nevertheless, a difference of opinion regarding the application of the statute to pending actions. See
Klum v Clinton Trust Co., supra (applicable); Noel Associates, Inc. v Merrill, supra (inapplicable).

With respect to § 61-b, which may be regarded as a separate problem, Noel Associates, Inc. v Merrill, supra, it has
been held that even though the statute is procedural in nature—a matter not definitely decided—the Legislature
evinced no intent that the provision should apply to actions pending when it became effective. Shielcrawt v Moffett,
supra. As to actions instituted after the effective date of the legislation, the constitutionality of 8 61-b is in dispute.
See Wolf v Atkinson, Sup Ct 1944, 182 Misc 675, 49 NYS 2d 703 (constitutional); Citron v Mangel Stores Corp.,
Sup Ct 1944, 50 NYS 2d 416 (unconstitutional); Zlinkoff, The American Investor and the Constitutionality of Section
61-B of the New York General Corporation Law, 1945, 54 Yale LJ 352.

New Jersey also enacted a statute, similar to Chapters 667 and 668 of the New York law. See P. L. 1945, Ch 131,
R S Cum Supp 14:3-15. The New Jersey provision similar to Chapter 668, 8§ 61-b, differs, however, in that it
specifically applies retroactively. It has been held that this provision is procedural and hence will not govern a
pending action brought against a New Jersey corporation in the New York courts. Shielcrawt v Moffett, Sup Ct NY
1945, 184 Misc 1074, 56 NYS 2d 134.

See also generally, 2 Moore’s Federal Practice, 1938, 2250—2253, and Cum. Supplement § 23.05.
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The decisions here discussed show that the question is a debatable one, and that there is respectable authority for
either view, with a recent trend towards the view that Rule 23(b)(1) is procedural. There is reason to say that the
guestion is one which should not be decided by the Supreme Court ex parte, but left to await a judicial decision in a
litigated case, and that in the light of the material in this note, the only inference to be drawn from a failure to amend
Rule 23(b) would be that the question is postponed to await a litigated case.

The Advisory Committee is unanimously of the opinion that this course should be followed.

If, however, the final conclusion is that the rule deals with a matter of substantive right, then the rule should be
amended by adding a provision that Rule 23(b)(1) does not apply in jurisdictions where state law permits a
shareholder to maintain a secondary action, although he was not a shareholder at the time of the transactions of
which he complains.

Notes of Advisory Committee on 1966 amendments. Difficulties with the original rule. The categories of class
actions in the original rule were defined in terms of the abstract nature of the rights involved: the so-called “true”
category was defined as involving “joint, common, or secondary rights”; the “hybrid” category, as involving “several’
rights related to “specific property”; the “spurious” category, as involving “several” rights affected by a common
question and related to common relief. It was thought that the definitions accurately described the situations
amenable to the class-suit device, and also would indicate the proper extent of the judgment in each category,
which would in turn help to determine the res judicata effect of the judgment if questioned in a later action. Thus the
judgments in “true” and “hybrid” class actions would extend to the class (although in somewhat different ways); the
judgment in a “spurious” class action would extend only to the parties including intervenors. See Moore, Federal
Rules of Civil Procedure: Some Problems Raised by the Preliminary Draft, 25 Geo LJ 551, 570-76 (1937).

In practice the terms “joint,” “common,” etc., which were used as the basis of the Rule 23 classification proved
obscure and uncertain. See Chafee, Some Problems of Equity, 245-46, 256-57 (1950); Kalven & Rosenfield, The
Contemporary Function of the Class Suit, 8 U of Chi L Rev 684, 707 & n 73 (1941); Keeffe, Levy & Donovan, Lee
Defeats Ben Hur, 33 Corn LQ 327, 329-36 (1948); Developments in the Law: Multiparty Litigation in the Federal
Courts, 71 Harv L Rev 874, 931 (1958); Advisory Committee’s Note to Rule 19, as amended. The courts had
considerable difficulty with these terms. See, e.g., _Gullo v Veterans’ Coop. H. Assn., 13 FRD 11 (DDC 1952);
Shipley v Pittsburgh & L.E.R. Co., 70 F Supp 870 (WD Pa 1947); _Deckert v Independence Shares Corp., 27 F
Supp 763 (ED Pa 1939), revd, 108 F2d 51 (3d Cir 1939), revd 311 US 282, 85 L Ed 189, 61 S Ct 229 (1940), on
remand, 39 F Supp 592 (ED Pa 1941), revd sub nom _Pennsylvania Co. for Ins. on Lives v Deckert, 123 F2d 979
(3d Cir 1941) (see Chafee, supra, at 264—65).

Nor did the rule provide an adequate guide to the proper extent of the judgments in class actions. First, we find
instances of the courts classifying actions as “true” or intimating that the judgments would be decisive for the class
where these results seemed appropriate but were reached by dint of depriving the word “several” of coherent
meaning. See, e.g., _System Federation No. 91 v Reed, 180 F2d 991 (6th Cir 1950); Wilson v City of Paducah,
100 F Supp 116 (WD Ky 1951); _Citizens Banking Co. v Monticello State Bank, 143 F2d 261 (8th Cir 1944);
Redmond v Commerce Trust Co., 144 F2d 140 (8th Cir 1944), cert den 323 US 776, 89 L Ed 620, 65 S Ct 188
(1944); _United States v American Optical Co., 97 F Supp 66 (ND Ill 1951); _National Hairdressers’ & C. Assn. v
Philad Co., 34 F Supp 264 (D Del 1940), 41 F Supp 701 (D Del 1940), affd mem, 129 F2d 1020 (3d Cir 1942).
Second, we find cases classified by the courts as “spurious” in which, on a realistic view, it would seem fitting for
the judgments to extend to the class. See, e.g., Knapp v Bankers Sec. Corp., 17 FRD 245 (ED Pa 1954), affd 230
F2d 717 (3d Cir 1956); _Giesecke v Denver Tramway Corp., 81 F Supp 957 (D Del 1949); _York v Guaranty Trust
Co., 143 F2d 503 (2d Cir 1944), revd on grounds not here relevant, 326 US 99, 89 L Ed 2079, 65 S Ct 1464, 160
ALR 1231, reh den 326 US 806, 90 L Ed 491, 66 S Ct 7 (1945) (see Chafee, supra, at 208); cf. _Webster
Eisenlohr, Inc. v Kalodner, 145 F2d 316, 320 (3d Cir 1944), cert den 325 US 867, 89 L Ed 1986, 65 S Ct 1404
(1945). But cf. the early decisions, Duke of Bedford v Ellis, [1901] AC 1; Sheffield Waterworks v Yeomans, LR 2
Ch App 8 (1866); Brown v Vermuden, 1 Ch Cas 272, 22 Eng Rep 796 (1866).

The “spurious” action envisaged by original Rule 23 was in any event an anomaly because, although denominated
a “class” action and pleaded as such, it was supposed not to adjudicate the rights or liabilities of any person not a
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party. It was believed to be an advantage of the “spurious” category that it would invite decisions that a member of
the “class” could, like a member of the class in a “true” or “hybrid” action, intervene on an ancillary basis without
being required to show an independent basis of Federal jurisdiction, and have the benefit of the date of the
commencement of the action for purposes of the statute of limitations. See 3 Moore’s Federal Practice, pars 23.10
[1], 23.12 (2d ed 1963). These results were attained in some instances but not in others. On the statute of
limitations, see Union Carbide & Carbon Corp. v Nisley, 300 F2d 561 (10th Cir 1961), pet cert dism 371 US 801, 9 L
Ed 2d 46, 83 S Ct 13 (1963); but cf. P. W. Husserl, Inc. v Newman, 25 FRD 264 (SD NY 1960); Athas v Day, 161 F
Supp 916 (D Colo 1958). On ancillary intervention, see Amen v Black, 234 F2d 12 (10th Cir 1956), cert granted 352
US 888, 1 L Ed 2d 84, 77 S Ct 127 (1956), dism on stip 355 US 600, 2 L Ed 2d 523, 78 S Ct 530 (1958); but cf.
Wagner v_Kemper, 13 FRD 128 (WD Mo 1952). The results, however, can hardly depend upon the mere
appearance of a “spurious” category in the rule; they should turn on more basic considerations. See discussion of
subdivision (c)(1) below.

Finally, the original rule did not squarely address itself to the question of the measures that might be taken during
the course of the action to assure procedural fairness, particularly giving notice to members of the class, which may
in turn be related in some instances to the extension of the judgment to the class. See Chafee, supra, at 230-31;
Keeffe, Levy & Donovan, supra; Developments in the Law, supra, 71 Harv L Rev at 937-38; Note, Binding Effect of
Class Actions, 67 Harv L Rev 1059, 1062—65 (1954); Note, Federal Class Actions: A Suggested Revision of Rule
23, 46 Colum L Rev 818, 833-36 (1946); Mich Gen Court R 208.4 (effective Jan. 1, 1963); Idaho R Civ P 23 (d);
Minn R Civ P 23.04; N Dak R Civ P 23(d).

The amended rule describes in more practical terms the occasions for maintaining class actions; provides that all
class actions maintained to the end as such will result in judgments including those whom the court finds to be
members of the class, whether or not the judgment is favorable to the class; and refers to the measures which can
be taken to assure the fair conduct of these actions.

Subdivision (a) states the prerequisites for maintaining any class action in terms of the nhumerousness of the class
making joinder of the members impracticable, the existence of questions common to the class, and the desired
qualifications of the representative parties. See Weinstein, Revision of Procedure: Some Problems in Class Actions,
9 Buffalo L Rev 433, 458-59 (1960); 2 Barron & Holtzoff, Federal Practice & Procedure § 562, at 265, § 572, at
351-52 (Wright ed 1961). These are necessary but not sufficient conditions for a class action. See, e.g., Giordano v
Radio Corp. of Am., 183 F2d 558, 560 (3d Cir 1950); Zachman v Erwin, 186 F Supp 681 (SD Tex 1959); Baim &
Blank, Inc. v Warren-Connelly Co., Inc., 19 FRD 108 (SD NY 1956). Subdivision (b) describes the additional
elements which in varying situations justify the use of a class action.

Note to Subdivision (b)(1). The difficulties which would be likely to arise if resort were had to separate actions by or
against the individual members of the class here furnish the reasons for, and the principal key to, the propriety and
value of utilizing the class-action device. The considerations stated under clauses (A) and (B) are comparable to
certain of the elements which define the persons whose joinder in an action is desirable as stated in Rule 19(a), as
amended. See amended Rule 19(a)(2) (i) and (ii), and the Advisory Committee’'s Note thereto; Hazard,
Indispensable Party: The Historical Origin of a Procedural Phantom, 61 Colum L Rev 1254, 1259-60 (1961); cf. 3
Moore, supra, par 23.08, at 3435.

Clause (A): One person may have rights against, or be under duties toward, numerous persons constituting a class,
and be so positioned that conflicting or varying adjudications in lawsuits with individual members of the class might
establish incompatible standards to govern his conduct. The class action device can be used effectively to obviate
the actual or virtual dilemma which would thus confront the party opposing the class. The matter has been stated
thus: “The felt necessity for a class action is greatest when the courts are called upon to order or sanction the
alteration of the status quo in circumstances such that a large number of persons are in a position to call on a single
person to alter the status quo, or to complain if it is altered, and the possibility exists that [the] actor might be called
upon to act in inconsistent ways.” Louisell & Hazard, Pleading and Procedure: State and Federal 719 (1962); see
Supreme Tribe of Ben-Hur v Cauble, 255 US 356, 366—67, 65 L Ed 673, 41 S Ct 338 (1921). To illustrate: Separate
actions by individuals against a municipality to declare a bond issue invalid or condition or limit it, to prevent or limit
the making of a particular appropriation or to compel or invalidate an assessment, might create a risk of inconsistent
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or varying determinations. In the same way, individual litigations of the rights and duties of riparian owners, or of
landowners’ rights and duties respecting a claimed nuisance, could create a possibility of incompatible
adjudications. Actions by or against a class provide a ready and fair means of achieving unitary adjudication. See
Maricopa County Mun. Water Con. Dist. v Looney, 219 F2d 529 (9th Cir 1955); Rank v Krug, 142 F Supp 1, 154-59
(SD Calif 1956), on app, State of California v Rank, 293 F2d 340, 348 (9th Cir 1961); Gart v Cole, 263 F2d 244 (2d
Cir 1959), cert den 359 US 978, 3 L Ed 2d 929, 79 S Ct 898 (1959); cf. Martinez v Maverick Cty. Water Con. & Imp.
Dist., 219 F2d 666 (5th Cir 1955); 3 Moore, supra, par 23.11 [2], at 3458-59.

Clause (B): This clause takes in situations where the judgment in a nonclass action by or against an individual
member of the class, while not technically concluding the other members, might do so as a practical matter. The
vice of an individual action would lie in the fact that the other members of the class, thus practically concluded,
would have had no representation in the lawsuit. In an action by policy holders against a fraternal benefit
association attacking a financial reorganization of the society, it would hardly have been practical, if indeed it would
have been possible, to confine the effects of a validation of the reorganization to the individual plaintiffs.
Consequently a class action was called for with adequate representation of all members of the class. See Supreme
Tribe of Ben-Hur v Cauble, 255 US 356, 65 L Ed 673, 41 S Ct 338 (1921); Waybright v Columbian Mut. Life Ins.
Co., 30 F Supp 885 (WD Tenn 1939); cf. Smith v Swormstedt, 16 How 288, 14 L Ed 942 (US, 1853). For much the
same reason actions by shareholders to compel the declaration of a dividend, the proper recognition and handling
of redemption or pre-emption rights, or the like (or actions by the corporation for corresponding declarations of
rights), should ordinarily be conducted as class actions, although the matter has been much obscured by the
insistence that each shareholder has an individual claim. See Knapp v Bankers Securities Corp., 17 FRD 245 (ED
Pa 1954), affd, 230 F2d 717 (3d Cir 1956); Giesecke v Denver Tramway Corp., 81 F Supp 957 (D Del 1949); Zahn
v_Transamerica Corp., 162 F2d 36 (3d Cir 1947); Speed v Transamerica Corp., 100 F Supp 461 (D Del 1951);
Sobel v Whittier Corp., 95 F Supp 643 (ED Mich 1951), app dism, 195 F2d 361 (6th Cir 1952); Goldberg v Whittier
Corp., 111 F Supp 382 (ED Mich 1953); Dann v Studebaker-Packard Corp., 288 F2d 201 (6th Cir 1961); Edgerton v
Armour & Co., 94 F Supp 549 (SD Calif 1950); Ames v Mengel Co., 190 F2d 344 (2d Cir 1951). (These
shareholders’ actions are to be distinguished from derivative actions by shareholders dealt with in new Rule 23.1).
The same reasoning applies to an action which charges a breach of trust by an indenture trustee or other fiduciary
similarly affecting the members of a large class of security holders or other beneficiaries, and which requires an
accounting or like measures to restore the subject of the trust. See Boesenberg v Chicago T. & T. Co., 128 F2d 245
(7th Cir 1942); Citizens Banking Co. v Monticello State Bank, 143 F2d 261 (8th Cir 1944); Redmond v Commerce
Trust Co., 144 F2d 140 (8th Cir 1944), cert den 323 US 776, 89 L Ed 620, 65 S Ct 187 (1944); cf. York v Guaranty
Trust Co., 143 F2d 503 (2d Cir 1944), revd on grounds not here relevant, 326 US 99, 89 L Ed 2079, 65 S Ct 1464,
160 ALR 1231 (1945).

In various situations an adjudication as to one or more members of the class will necessarily or probably have an
adverse practical effect on the interests of other members who should therefore be represented in the lawsuit. This
is plainly the case when claims are made by numerous persons against a fund insufficient to satisfy all claims. A
class action by or against representative members to settle the validity of the claims as a whole, or in groups,
followed by separate proof of the amount of each valid claim and proportionate distribution of the fund, meets the
problem. Cf. Dickinson v Burnham, 197 F2d 973 (2d Cir 1952), cert den 344 US 875, 97 L Ed 678, 73 S Ct 169
(1952); 3 Moore, supra, at par 23.09. The same reasoning applies to an action by a creditor to set aside a
fraudulent conveyance by the debtor and to appropriate the property to his claim, when the debtor's assets are
insufficient to pay all creditors’ claims. See Heffernan v Bennett & Armour, 110 Cal App 2d 564, 243 P2d 846
(1952); cf. City & County of San Francisco v Market Street Ry., 95 Cal App 2d 648, 213 P2d 780 (1950). Similar
problems, however, can arise in the absence of a fund either present or potential. A negative or mandatory
injunction secured by one of a numerous class may disable the opposing party from performing claimed duties
toward the other members of the class or materially affect his ability to do so. An adjudication as to movie
“clearances and runs” nominally affecting only one exhibitor would often have practical effects on all the exhibitors
in the same territorial area. Cf. United States v Paramount Pictures, Inc., 66 F Supp 323, 341-46 (SD NY 1946);
334 US 131, 144-48, 92 L Ed 1260, 68 S Ct 915 (1948). Assuming a sufficiently numerous class of exhibitors, a
class action would be advisable. (Here representation of subclasses of exhibitors could become necessary; see
subdivision (¢)(3)(B).).
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Note to Subdivision (b)(2). This subdivision is intended to reach situations where a party has taken action or refused
to take action with respect to a class, and final relief of an injunctive nature or of a corresponding declaratory
nature, settling the legality of the behavior with respect to the class as a whole, is appropriate. Declaratory relief
“corresponds” to injunctive relief when as a practical matter it affords injunctive relief or serves as a basis for later
injunctive relief. The subdivision does not extend to cases in which the appropriate final relief relates exclusively or
predominantly to money damages. Action or inaction is directed to a class within the meaning of this subdivision
even if it has taken effect or is threatened only as to one or a few members of the class, provided it is based on
grounds which have general application to the class.

lllustrative are various actions in the civil-rights field where a party is charged with discriminating unlawfully against
a class, usually one whose members are incapable of specific enumeration. See Potts v Flax, 313 F2d 284 (5th Cir
1963); Bailey v Patterson, 323 F2d 201 (5th Cir 1963), cert den 376 US 910, 11 L Ed 2d 609, 84 S Ct 666 (1964);
Brunson v Board of Trustees of School District No. 1, Clarendon Cty., S.C., 311 F2d 107 (4th Cir 1962), cert den
373 US 933, 10 L Ed 2d 690, 83 S Ct 1538 (1963); Green v School Bd. of Roanoke, Va., 304 F2d 118 (4th Cir
1962); Orleans Parish School Bd. v Bush, 242 F2d 156 (5th Cir 1957), cert den 354 US 921, 1 L Ed 2d 1436, 77 S
Ct 1380 (1957); Mannings v Board of Public Inst. of Hillsborough County, Fla., 277 F2d 370 (5th Cir 1960);
Northcross v Board of Ed. of City of Memphis, 302 F2d 818 (6th Cir 1962), cert den 370 US 944, 8 L Ed 2d 810, 82
S Ct 1586 (1962); Frasier v Board of Trustees of Univ. of N.C., 134 F Supp 589 (MD NC 1955, 3-judge court), affd,
350 US 979, 100 L Ed 848, 76 S Ct 467 (1956). Subdivision (b)(2) is not limited to civil-rights cases. Thus an action
looking to specific or declaratory relief could be brought by a numerous class of purchasers, say retailers of a given
description, against a seller alleged to have undertaken to sell to that class at prices higher than those set for other
purchasers, say retailers of another description, when the applicable law forbids such a pricing differential. So also
a patentee of a machine, charged with selling or licensing the machine on condition that purchasers or licensees
also purchase or obtain licenses to use an ancillary unpatented machine, could be sued on a class basis by a
numerous group of purchasers or licensees, or by a numerous group of competing sellers or licensors of the
unpatented machine, to test the legality of the “tying” condition.

Note to Subdivision (b)(3). In the situations to which this subdivision relates, class-action treatment is not as clearly
called for as in those described above, but it may nevertheless be convenient and desirable depending upon the
particular facts. Subdivision (b)(3) encompasses those cases in which a class action would achieve economies of
time, effort, and expense, and promote uniformity of decision as to persons similarly situated, without sacrificing
procedural fairness or bringing about other undesirable results. Cf. Chafee, supra, at 201.

The court is required to find, as a condition of holding that a class action may be maintained under this subdivision,
that the questions common to the class predominate over the questions affecting individual members. It is only
where this predominance exists that economies can be achieved by means of the class-action device. In this view,
a fraud perpetrated on numerous persons by the use of similar misrepresentations may be an appealing situation
for a class action, and it may remain so despite the need, if liability is found, for separate determination of the
damages suffered by individuals within the class. On the other hand, although having some common core, a fraud
case may be unsuited for treatment as a class action if there was material variation in the representations made or
in the kinds or degrees of reliance by the persons to whom they were addressed. See Oppenheimer v F. J. Young
& Co., Inc., 144 F2d 387 (2d Cir 1944); Miller v National City Bank of N. Y., 166 F2d 723 (2d Cir 1948); and for like
problems in other contexts, see Hughes v Encyclopaedia Britannica, 199 F2d 295 (7th Cir 1952); Sturgeon v Great
Lakes Steel Corp., 143 F2d 819 (6th Cir 1944). A “mass accident” resulting in injuries to numerous persons is
ordinarily not appropriate for a class action because of the likelihood that significant questions, not only of damages
but of liability and defenses to liability, would be present, affecting the individuals in different ways. In these
circumstances an action conducted nominally as a class action would degenerate in practice into multiple lawsuits
separately tried. See Pennsylvania R.R. v United States, 111 F Supp 80 (DNJ 1953); cf. Weinstein, supra, 9 Buffalo
L Rev at 469. Private damage claims by numerous individuals arising out of concerted antitrust violations may or
may not involve predominating common questions. See Union Carbide & Carbon Corp. v Nisley, 300 F2d 561 (10th
Cir 1961), pet cert dism, 371 US 801, 9 L Ed 2d 46, 83 S Ct 13 (1963); cf. Weeks v Bareco Oil Co., 125 F2d 84 (7th
Cir 1941); Kainz v Anheuser-Busch, Inc., 194 F2d 737 (7th Cir 1952); Hess v Anderson, Clayton & Co., 20 FRD 466

(SD Calif 1957).
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That common questions predominate is not itself sufficient to justify a class action under subdivision (b)(3), for
another method of handling the litigious situation may be available which has greater practical advantages. Thus
one or more actions agreed to by the parties as test or model actions may be preferable to a class action; or it may
prove feasible and preferable to consolidate actions. Cf. Weinstein, supra, 9 Buffalo L Rev at 438-54. Even when a
number of separate actions are proceeding simultaneously, experience shows that the burdens on the parties and
the courts can sometimes be reduced by arrangements for avoiding repetitious discovery or the like. Currently the
Coordinating Committee on Multiple Litigation in the United States District Courts (a subcommittee of the
Committee on Trial Practice and Technique of the Judicial Conference of the United States) is charged with
developing methods for expediting such massive litigation. To reinforce the point that the court with the aid of the
parties ought to assess the relative advantages of alternative procedures for handling the total controversy,
subdivision (b)(3) requires, as a further condition of maintaining the class action, that the court shall find that that
procedure is “superior” to the others in the particular circumstances.

Factors (A)—(D) are listed, non-exhaustively, as pertinent to the findings. The court is to consider the interests of
individual members of the class in controlling their own litigations and carrying them on as they see fit. See Weeks v
Bareco Oil Co., 125 F2d 84, 88—90, 9394 (7th Cir 1941) (anti-trust action); see also Pentland v Dravo Corp., 152
F2d 851 (3d Cir 1945), and Chafee, supra, at 273-75, regarding policy of Fair Labor Standards Act of 1938, §
16(b), 29 USC § 216(b), prior to amendment by Portal-to-Portal Act of 1947, § 5(a). [The present provisions of 29
USC § 216(b) are not intended to be affected by Rule 23, as amended.]

In this connection the court should inform itself of any litigation actually pending by or against the individuals. The
interests of individuals in conducting separate lawsuits may be so strong as to call for denial of a class action. On
the other hand, these interests may be theoretical rather than practical: the class may have a high degree of
cohesion and prosecution of the action through representatives would be quite unobjectionable, or the amounts at
stake for individuals may be so small that separate suits would be impracticable. The burden that separate suits
would impose on the party opposing the class, or upon the court calendars, may also fairly be considered. (See the
discussion, under subdivision (c)(2) below, of the right of members to be excluded from the class upon their
request.).

Also pertinent is the question of the desirability of concentrating the trial of the claims in the particular forum by
means of a class action, in contrast to allowing the claims to be litigated separately in forums to which they would
ordinarily be brought. Finally, the court should consider the problems of management which are likely to arise in the
conduct of a class action.

Note to Subdivision (c)(1). In order to give clear definition to the action, this provision requires the court to
determine, as early in the proceedings as may be practicable, whether an action brought as a class action is to be
so maintained. The determination depends in each case on satisfaction of the terms of subdivision (a) and the
relevant provisions of subdivision (b).

An order embodying a determination can be conditional; the court may rule, for example, that a class action may be
maintained only if the representation is improved through intervention of additional parties of a stated type. A
determination once made can be altered or amended before the decision on the merits if, upon fuller development
of the facts, the original determination appears unsound. A negative determination means that the action should be
stripped of its character as a class action. See subdivision (d)(4). Although an action thus becomes a nonclass
action, the court may still be receptive to interventions before the decision on the merits so that the litigation may
cover as many interests as can be conveniently handled; the questions whether the intervenors in the nonclass
action shall be permitted to claim “ancillary” jurisdiction or the benefit of the date of the commencement of the action
for purposes of the statute of limitations are to be decided by reference to the laws governing jurisdiction and
limitations as they apply in particular contexts.

Whether the court should require notice to be given to members of the class of its intention to make a
determination, or of the order embodying it, is left to the court’s discretion under subdivision (d)(2).
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Subdivision (c)(2) makes special provision for class actions maintained under subdivision (b)(3). As noted in the
discussion of the latter subdivision, the interests of the individuals in pursuing their own litigations may be so strong
here as to warrant denial of a class action altogether. Even when a class action is maintained under subdivision
(b)(3), this individual interest is respected. Thus the court is required to direct notice to the members of the class of
the right of each member to be excluded from the class upon his request. A member who does not request
exclusion may, if he wishes, enter an appearance in the action through his counsel; whether or not he does so, the
judgment in the action will embrace him.

The notice, setting forth the alternatives open to the members of the class, is to be the best practicable under the
circumstances, and shall include individual notice to the members who can be identified through reasonable effort.
(For further discussion of this notice, see the statement under subdivision (d)(2) below.).

Note to Subdivision (c)(3). The judgment in a class action maintained as such to the end will embrace the class,
that is, in a class action under subdivision (b)(1) or (b)(2), those found by the court to be class members; in a class
action under subdivision (b)(3), those to whom the notice prescribed by subdivision (c)(2) was directed, excepting
those who requested exclusion or who are ultimately found by the court not to be members of the class. The
judgment has this scope whether it is favorable or unfavorable to the class. In a (b)(1) or (b)(2) action the judgment
“describes” the members of the class, but need not specify the individual members; in a (b)(3) action the judgment
“specifies” the individual members who have been identified and describes the others.

Compare subdivision (c)(4) as to actions conducted as class actions only with respect to particular issues. Where
the class-action character of the lawsuit is based solely on the existence of a “limited fund,” the judgment, while
extending to all claims of class members against the debtor. See ordinarily left unaffected the personal claims of
nonappearing members against the debtor. See 3 Moore, supra, par 23.11 [4].

Hitherto, in a few actions conducted as “spurious” class actions and thus nominally designed to extend only to
parties and others intervening before the determination of liability, courts have held or intimated that class members
might be permitted to intervene after a decision on the merits favorable to their interests, in order to secure the
benefits of the decision for themselves, although they would presumably be unaffected by an unfavorable decision.
See, as to the propriety of this so-called “one-way” intervention in “spurious” actions, the conflicting views
expressed in Union Carbide & Carbon Corp. v Nisley, 300 F2d 561 (10th Cir 1961), pet cert dism, 371 US 801, 9 L
Ed 2d 46, 83 S Ct 13 (1963); York v Guaranty Trust Co., 143 F2d 503, 529 (2d Cir 1944), revd on grounds not here
relevant, 326 US 99, 89 L Ed 2079, 65 S Ct 1464, 160 ALR 1231 (1945); Pentland v Dravo Corp., 152 F2d 851,
856 (3d Cir 1945); Speed v Transamerica Corp., 100 F Supp 461, 463 (D Del 1951); State Wholesale Grocers v
Great Atl. & Pac. Tea Co., 24 FRD 510 (ND Il 1959); Alabama Ind. Serv. Stat. Assn. v Shell Pet. Corp., 28 F Supp
386, 390 (ND Ala 1939); Tolliver v Cudahy Packing Co., 39 F Supp 337, 339 (ED Tenn 1941); Kalven & Rosenfield,
supra, 8 U of Chi L Rev 684 (1941); Comment, 53 Nw UL Rev 627, 632-33 (1958); Developments in the Law,
supra, 71 Harv L Rev at 935; 2 Barron & Holtzoff, supra, § 568; but cf. Lockwood v Hercules Powder Co., 7 FRD
24, 28-29 (WD Mo 1947); Abram v Sam Joaquin Cotton Oil Co., 46 F Supp 969, 976—77 (SD Calif 1942); Chafee,
supra, at 280, 285; 3 Moore, supra, par 23.12, at 3476. Under proposed subdivision (c)(3), one-way intervention is
excluded; the action will have been early determined to be a class or nonclass action, and in the former case the
judgment, whether or not favorable, will include the class, as above stated.

Although thus declaring that the judgment in a class action includes the class, as defined, subdivision (c)(3) does
not disturb the recognized principle that the court conducting the action cannot predetermine the res judicata effect
of the judgment; this can be tested only in a subsequent action. See Restatement, Judgments § 86, comment (h), §
116 (1942). The court, however, in framing the judgment in any suit brought as a class action, must decide what its
extent or coverage shall be, and if the matter is carefully considered, questions of res judicata are less likely to be
raised at a later time and if raised will be more satisfactorily answered. See Chafee, supra, at 294; Weinstein,
supra, 9 Buffalo L Rev at 460.

Note to Subdivision (c)(4). This provision recognizes that an action may be maintained as a class action as to
particular issues only. For example, in a fraud or similar case the action may retain its “class” character only through



Page 14 of 233
USCS Fed Rules Civ Proc R 23, Part 1 of 9

the adjudication of liability to the class; the members of the class may thereafter be required to come in individually
and prove the amounts of their respective claims.

Two or more classes may be represented in a single action. Where a class is found to include subclasses divergent
in interest, the class may be divided correspondingly, and each subclass treated as a class.

Subdivision (d) is concerned with the fair and efficient conduct of the action and lists some types of orders which
may be appropriate.

The court should consider how the proceedings are to be arranged in sequence, and what measures should be
taken to simplify the proof and argument. See subdivision (d)(1). The orders resulting from this consideration, like
the others referred to in subdivision (d), may be combined with a pretrial order under Rule 16, and are subject to
modification as the case proceeds.

Subdivision (d)(2) sets out a non-exhaustive list of possible occasions for orders requiring notice to the class. Such
notice is not a novel conception. For example, in “limited fund” cases, members of the class have been notified to
present individual claims after the basic class decision. Notice has gone to members of a class so that they might
express any opposition to the representation, see United States v American Optical Co., 97 F Supp 66 (ND Il
1951), and 1950-51 CCH Trade Cases 64573—74 (par 62869); cf. Weeks v Bareco Oil Co., 125 F2d 84, 94 (7th Cir
1941), and notice may encourage interventions to improve the representation of the class. Cf. Oppenheimer v F. J.
Young & Co., 144 F2d 387 (2d Cir 1944). Notice has been used to poll members on a proposed modification of a
consent decree. See record in Sam Fox Publishing Co. v United States, 366 US 683, 6 L Ed 2d 604, 81 S Ct 1309

(1961).

Subdivision (d)(2) does not require notice at any stage, but rather calls attention to its availability and invokes the
court’s discretion. In the degree that there is cohesiveness or unity in the class and the representation is effective,
the need for notice to the class will tend toward a minimum. These indicators suggest that notice under subdivision
(d)(2) may be particularly useful and advisable in certain class actions maintained under subdivision (b)(3), for
example, to permit members of the class to object to the representation. Indeed, under subdivision (c)(2), notice
must be ordered, and is not merely discretionary, to give the members in a subdivision (b)(3) class action an
opportunity to secure exclusion from the class. This mandatory notice pursuant to subdivision (c)(2), together with
any discretionary notice which the court may find it advisable to give under subdivision (d)(2), is designed to fulfill
requirements of due process to which the class action procedure is of course subject. See Hansberry v Lee, 311
US32,85L Ed22,61S Ct115,132 ALR 741 (1940); Mullane v Central Hanover Bank & Trust Co., 339 US 306,
94 L Ed 865, 70 S Ct 652 (1950); cf. Dickinson v Burnham, 197 F2d 973, 979 (2d Cir 1952), and studies cited at
979 n 4; see also All American Airways, Inc. v Elderd, 209 F2d 247, 249 (2d Cir 1954); Gart v Cole, 263 F2d 244,
248-49 (2d Cir 1959), cert den 359 US 978, 3 L Ed 2d 929, 79 S Ct 898 (1959).

Notice to members of the class, whenever employed under amended Rule 23, should be accommodated to the
particular purpose but need not comply with the formalities for service of process. See Chafee, supra, at 230-31;
Brendle v Smith, 7 FRD 119 (SD NY 1946). The fact that notice is given at one stage of the action does not mean
that it must be given at subsequent stages. Notice is available fundamentally “for the protection of the members of
the class or otherwise for the fair conduct of the action” and should not be used merely as a device for the
undesirable solicitation of claims. See the discussion in Cherner v Transitron Electronic Corp., 201 F Supp 934 (D
Mass 1962); Hormel v United States, 17 FRD 303 (SD NY 1955).

In appropriate cases the court should notify interested government agencies of the pendency of the action or of
particular steps therein.

Subdivision (d)(3) reflects the possibility of conditioning the maintenance of a class action, e.g., on the
strengthening of the representation, see subdivision (c) (1) above; and recognizes that the imposition of conditions
on intervenors may be required for the proper and efficient conduct of the action.

As to orders under subdivision (d)(4), see subdivision (c)(1) above.
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Subdivision (e) requires approval of the court, after notice, for the dismissal or compromise of any class action.

Notes of Advisory Committee on 1998 amendments. Note to Subdivision (f). This permissive interlocutory
appeal provision is adopted under the power conferred by 28 U.S.C. § 1292(e). Appeal from an order granting or
denying class certification is permitted in the sole discretion of the court of appeals. No other type of Rule 23 order
is covered by this provision. The court of appeals is given unfettered discretion whether to permit the appeal, akin to
the discretion exercised by the Supreme Court in acting on a petition for certiorari. This discretion suggests an
analogy to the provision in 28 U.S.C. § 1292(b) for permissive appeal on certification by a district court. Subdivision
(f), however, departs from the § 1292(b) model in two significant ways. It does not require that the district court
certify the certification ruling for appeal, although the district court often can assist the parties and court of appeals
by offering advice on the desirability of appeal. And it does not include the potentially limiting requirements of §
1292(b) that the district court order “involve a controlling question of law as to which there is substantial ground for
difference of opinion and that an immediate appeal from the order may materially advance the ultimate termination
of the litigation.”

The courts of appeals will develop standards for granting review that reflect the changing areas of uncertainty in
class litigation. The Federal Judicial Center study supports the view that many suits with class-action allegations
present familiar and almost routine issues that are no more worthy of immediate appeal than many other
interlocutory rulings. Yet several concerns justify expansion of present opportunities to appeal. An order denying
certification may confront the plaintiff with a situation in which the only sure path to appellate review is by
proceeding to final judgment on the merits of an individual claim that, standing alone, is far smaller than the costs of
litigation. An order granting certification, on the other hand, may force a defendant to settle rather than incur the
costs of defending a class action and run the risk of potentially ruinous liability. These concerns can be met at low
cost by establishing in the court of appeals a discretionary power to grant interlocutory review in cases that show
appeal-worthy certification issues.

Permission to appeal may be granted or denied on the basis of any consideration that the court of appeals finds
persuasive. Permission is most likely to be granted when the certification decision turns on a novel or unsettled
question of law, or when, as a practical matter, the decision on certification is likely dispositive of the litigation.

The district court, having worked through the certification decision, often will be able to provide cogent advice on the
factors that bear on the decision whether to permit appeal. This advice can be particularly valuable if the
certification decision is tentative. Even as to a firm certification decision, a statement of reasons bearing on the
probable benefits and costs of immediate appeal can help focus the court of appeals decision, and may persuade
the disappointed party that an attempt to appeal would be fruitless.

The 10-day period for seeking permission to appeal is designed to reduce the risk that attempted appeals will
disrupt continuing proceedings. It is expected that the courts of appeals will act quickly in making the preliminary
determination whether to permit appeal. Permission to appeal does not stay trial court proceedings. A stay should
be sought first from the trial court. If the trial court refuses a stay, its action and any explanation of its views should
weigh heavily with the court of appeals.

Appellate Rule 5 has been modified to establish the procedure for petitioning for leave to appeal under subdivision

(®.
Changes Made after Publication (GAP Report). No changes were made in the text of Rule 23(f) as published.

Several changes were made in the published Committee Note. (1) References to 28 U.S.C. § 1292(b) interlocutory
appeals were revised to dispel any implication that the restrictive elements of § 1292(b) should be read in to Rule
23(f). New emphasis was placed on court of appeals discretion by making explicit the analogy to certiorari
discretion. (2) Suggestions that the new procedure is a “modest” expansion of appeal opportunities, to be applied
with “restraint,” and that permission “almost always will be denied when the certification decision turns on case-
specific matters of fact and district court discretion,” were deleted. It was thought better simply to observe that
courts of appeals will develop standards “that reflect the changing areas of uncertainty in class litigation.”
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Notes of Advisory Committee on 2003 amendments. Note to Subdivision (c). Subdivision (c) is amended in
several respects. The requirement that the court determine whether to certify a class “as soon as practicable after
commencement of an action” is replaced by requiring determination “at an early practicable time.” The notice
provisions are substantially revised.

Paragraph (1). Subdivision (c)(1)(A) is changed to require that the determination whether to certify a class be made
“at an early practicable time.” The “as soon as practicable” exaction neither reflects prevailing practice nor captures
the many valid reasons that may justify deferring the initial certification decision. See Willging, Hooper & Niemic,
Empirical Study of Class Actions in Four Federal District Courts: Final Report to the Advisory Committee on Civil
Rules 26-36 (Federal Judicial Center 1996).

Time may be needed to gather information necessary to make the certification decision. Although an evaluation of
the probable outcome on the merits is not properly part of the certification decision, discovery in aid of the
certification decision often includes information required to identify the nature of the issues that actually will be
presented at trial. In this sense it is appropriate to conduct controlled discovery into the “merits,” limited to those
aspects relevant to making the certification decision on an informed basis. Active judicial supervision may be
required to achieve the most effective balance that expedites an informed certification determination without forcing
an artificial and ultimately wasteful division between “certification discovery” and “merits discovery.” A critical need
is to determine how the case will be tried. An increasing number of courts require a party requesting class
certification to present a “trial plan” that describes the issues likely to be presented at trial and tests whether they
are susceptible of class-wide proof. See Manual For Complex Litigation Third, § 21.213, p. 44; § 30.11, p. 214; §
30.12, p. 215.

Other considerations may affect the timing of the certification decision. The party opposing the class may prefer to
win dismissal or summary judgment as to the individual plaintiffs without certification and without binding the class
that might have been certified. Time may be needed to explore designation of counsel under Rule 23(g),
recognizing that in many cases the need to progress toward the certification determination may require designation
of interim class counsel under Rule 23(g)(2)(A).

Although many circumstances may justify deferring the certification decision, active management may be necessary
to ensure that the certification decision is not unjustifiably delayed.

Subdivision (c)(1)(C) reflects two amendments. The provision that a class certification “may be conditional” is
deleted. A court that is not satisfied that the requirements of Rule 23 have been met should refuse certification until
they have been met. The provision that permits alteration or amendment of an order granting or denying class
certification is amended to set the cut-off point at final judgment rather than “the decision on the merits.” This
change avoids the possible ambiguity in referring to “the decision on the merits.” Following a determination of
liability, for example, proceedings to define the remedy may demonstrate the need to amend the class definition or
subdivide the class. In this setting the final judgment concept is pragmatic. It is not the same as the concept used
for appeal purposes, but it should be, particularly in protracted litigation.

The authority to amend an order under Rule 23(c)(1) before final judgment does not restore the practice of “one-
way intervention” that was rejected by the 1966 revision of Rule 23. A determination of liability after certification,
however, may show a need to amend the class definition. Decertification may be warranted after further
proceedings.

If the definition of a class certified under Rule 23(b)(3) is altered to include members who have not been afforded
notice and an opportunity to request exclusion, notice — including an opportunity to request exclusion — must be
directed to the new class members under Rule 23(c)(2)(B).

Paragraph (2). The first change made in Rule 23(c)(2) is to call attention to the court's authority — already
established in part by Rule 23(d)(2) — to direct notice of certification to a Rule 23(b)(1) or (b)(2) class. The present
rule expressly requires notice only in actions certified under Rule 23(b)(3). Members of classes certified under
Rules 23(b)(1) or (b)(2) have interests that may deserve protection by notice.
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The authority to direct notice to class members in a (b)(1) or (b)(2) class action should be exercised with care. For
several reasons, there may be less need for notice than in a (b)(3) class action. There is no right to request
exclusion from a (b)(1) or (b)(2) class. The characteristics of the class may reduce the need for formal notice. The
cost of providing notice, moreover, could easily cripple actions that do not seek damages. The court may decide not
to direct notice after balancing the risk that notice costs may deter the pursuit of class relief against the benefits of
notice.

When the court does direct certification notice in a (b)(1) or (b)(2) class action, the discretion and flexibility
established by subdivision (c)(2)(A) extend to the method of giving notice. Notice facilitates the opportunity to
participate. Notice calculated to reach a significant number of class members often will protect the interests of all.
Informal methods may prove effective. A simple posting in a place visited by many class members, directing
attention to a source of more detailed information, may suffice. The court should consider the costs of notice in
relation to the probable reach of inexpensive methods.

If a Rule 23(b)(3) class is certified in conjunction with a (b)(2) class, the (c)(2)(B) notice requirements must be
satisfied as to the (b)(3) class.

The direction that class-certification notice be couched in plain, easily understood language is a reminder of the
need to work unremittingly at the difficult task of communicating with class members. It is difficult to provide
information about most class actions that is both accurate and easily understood by class members who are not
themselves lawyers. Factual uncertainty, legal complexity, and the complication of class-action procedure raise the
barriers high. The Federal Judicial Center has created illustrative clear-notice forms that provide a helpful starting
point for actions similar to those described in the forms.

Note to Subdivision (e). Subdivision (e) is amended to strengthen the process of reviewing proposed class-action
settlements. Settlement may be a desirable means of resolving a class action. But court review and approval are
essential to assure adequate representation of class members who have not participated in shaping the settlement.

Paragraph (1). Subdivision (e)(1)(A) expressly recognizes the power of a class representative to settle class claims,
issues, or defenses.

Rule 23(e)(1)(A) resolves the ambiguity in former Rule 23(e)’s reference to dismissal or compromise of “a class
action.” That language could be — and at times was — read to require court approval of settlements with putative
class representatives that resolved only individual claims. See Manual for Complex Litigation Third, § 30.41. The
new rule requires approval only if the claims, issues, or defenses of a certified class are resolved by a settlement,
voluntary dismissal, or compromise.

Subdivision (e)(1)(B) carries forward the notice requirement of present Rule 23(e) when the settlement binds the
class through claim or issue preclusion; notice is not required when the settlement binds only the individual class
representatives. Notice of a settlement binding on the class is required either when the settlement follows class
certification or when the decisions on certification and settlement proceed simultaneously.

Reasonable settlement notice may require individual notice in the manner required by Rule 23(c)(2)(B) for
certification notice to a Rule 23(b)(3) class. Individual notice is appropriate, for example, if class members are
required to take action — such as filing claims — to participate in the judgment, or if the court orders a settlement
opt-out opportunity under Rule 23(e)(3).

Subdivision (e)(1)(C) confirms and mandates the already common practice of holding hearings as part of the
process of approving settlement, voluntary dismissal, or compromise that would bind members of a class.

Subdivision (e)(1)(C) states the standard for approving a proposed settlement that would bind class members. The
settlement must be fair, reasonable, and adequate. A helpful review of many factors that may deserve consideration
is provided by In re: Prudential Ins. Co. America Sales Practice Litigation Agent Actions, 148 F.3d 283, 316—324 (3d
Cir. 1998). Further guidance can be found in the Manual for Complex Litigation.
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The court must make findings that support the conclusion that the settlement is fair, reasonable, and adequate. The
findings must be set out in sufficient detail to explain to class members and the appellate court the factors that bear
on applying the standard.

Settlement review also may provide an occasion to review the cogency of the initial class definition. The terms of
the settlement themselves, or objections, may reveal divergent interests of class members and demonstrate the
need to redefine the class or to designate subclasses. Redefinition of a class certified under Rule 23(b)(3) may
require notice to new class members under Rule 23(c)(2)(B). See Rule 23(c)(1)(C).

Paragraph (2). Subdivision (e)(2) requires parties seeking approval of a settlement, voluntary dismissal, or
compromise under Rule 23(e)(1) to file a statement identifying any agreement made in connection with the
settlement. This provision does not change the basic requirement that the parties disclose all terms of the
settlement or compromise that the court must approve under Rule 23(e)(1). It aims instead at related undertakings
that, although seemingly separate, may have influenced the terms of the settlement by trading away possible
advantages for the class in return for advantages for others. Doubts should be resolved in favor of identification.

Further inquiry into the agreements identified by the parties should not become the occasion for discovery by the
parties or objectors. The court may direct the parties to provide to the court or other parties a summary or copy of
the full terms of any agreement identified by the parties. The court also may direct the parties to provide a summary
or copy of any agreement not identified by the parties that the court considers relevant to its review of a proposed
settlement. In exercising discretion under this rule, the court may act in steps, calling first for a summary of any
agreement that may have affected the settlement and then for a complete version if the summary does not provide
an adequate basis for review. A direction to disclose a summary or copy of an agreement may raise concerns of
confidentiality. Some agreements may include information that merits protection against general disclosure. And the
court must provide an opportunity to claim work-product or other protections.

Paragraph (3). Subdivision (e)(3) authorizes the court to refuse to approve a settlement unless the settlement
affords class members a new opportunity to request exclusion from a class certified under Rule 23(b)(3) after
settlement terms are known. An agreement by the parties themselves to permit class members to elect exclusion at
this point by the settlement agreement may be one factor supporting approval of the settlement. Often there is an
opportunity to opt out at this point because the class is certified and settlement is reached in circumstances that
lead to simultaneous notice of certification and notice of settlement. In these cases, the basic opportunity to elect
exclusion applies without further complication. In some cases, particularly if settlement appears imminent at the
time of certification, it may be possible to achieve equivalent protection by deferring notice and the opportunity to
elect exclusion until actual settlement terms are known. This approach avoids the cost and potential confusion of
providing two notices and makes the single notice more meaningful. But notice should not be delayed unduly after
certification in the hope of settlement.

Rule 23 (e)(3) authorizes the court to refuse to approve a settlement unless the settlement affords a new
opportunity to elect exclusion in a case that settles after a certification decision if the earlier opportunity to elect
exclusion provided with the certification notice has expired by the time of the settlement notice. A decision to remain
in the class is likely to be more carefully considered and is better informed when settlement terms are known.

The opportunity to request exclusion from a proposed settlement is limited to members of a (b)(3) class. Exclusion
may be requested only by individual class members; no class member may purport to opt out other class members
by way of another class action.

The decision whether to approve a settlement that does not allow a new opportunity to elect exclusion is confided to
the court’s discretion. The court may make this decision before directing notice to the class under Rule 23(e)(1)(B)
or after the Rule 23(e)(1)(C) hearing. Many factors may influence the court’s decision. Among these are changes in
the information available to class members since expiration of the first opportunity to request exclusion, and the
nature of the individual class members’ claims.

The terms set for permitting a new opportunity to elect exclusion from the proposed settlement of a Rule 23(b)(3)
class action may address concerns of potential misuse. The court might direct, for example, that class members
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who elect exclusion are bound by rulings on the merits made before the settlement was proposed for approval. Still
other terms or conditions may be appropriate.

Paragraph (4). Subdivision (e)(4) confirms the right of class members to object to a proposed settlement, voluntary
dismissal, or compromise. The right is defined in relation to a disposition that, because it would bind the class,
requires court approval under subdivision (e)(1)(C).

Subdivision (e)(4)(B) requires court approval for withdrawal of objections made under subdivision (e)(4)(A). Review
follows automatically if the objections are withdrawn on terms that lead to modification of the settlement with the
class. Review also is required if the objector formally withdraws the objections. If the objector simply abandons
pursuit of the objection, the court may inquire into the circumstances.

Approval under paragraph (4)(B) may be given or denied with little need for further inquiry if the objection and the
disposition go only to a protest that the individual treatment afforded the objector under the proposed settlement is
unfair because of factors that distinguish the objector from other class members. Different considerations may apply
if the objector has protested that the proposed settlement is not fair, reasonable, or adequate on grounds that apply
generally to a class or subclass. Such objections, which purport to represent class-wide interests, may augment the
opportunity for obstruction or delay. If such objections are surrendered on terms that do not affect the class
settlement or the objector’'s participation in the class settlement, the court often can approve withdrawal of the
objections without elaborate inquiry.

Once an objector appeals, control of the proceeding lies in the court of appeals. The court of appeals may
undertake review and approval of a settlement with the objector, perhaps as part of appeal settlement procedures,
or may remand to the district court to take advantage of the district court’s familiarity with the action and settlement.

Note to Subdivision (g). Subdivision (g) is new. It responds to the reality that the selection and activity of class
counsel are often critically important to the successful handling of a class action. Until now, courts have scrutinized
proposed class counsel as well as the class representative under Rule 23(a)(4). This experience has recognized
the importance of judicial evaluation of the proposed lawyer for the class, and this new subdivision builds on that
experience rather than introducing an entirely new element into the class certification process. Rule 23(a)(4) will
continue to call for scrutiny of the proposed class representative, while this subdivision will guide the court in
assessing proposed class counsel as part of the certification decision. This subdivision recognizes the importance
of class counsel, states the obligation to represent the interests of the class, and provides a framework for selection
of class counsel. The procedure and standards for appointment vary depending on whether there are multiple
applicants to be class counsel. The new subdivision also provides a method by which the court may make
directions from the outset about the potential fee award to class counsel in the event the action is successful.

Paragraph (1) sets out the basic requirement that class counsel be appointed if a class is certified and articulates
the obligation of class counsel to represent the interests of the class, as opposed to the potentially conflicting
interests of individual class members. It also sets out the factors the court should consider in assessing proposed
class counsel.

Paragraph (1)(A) requires that the court appoint class counsel to represent the class. Class counsel must be
appointed for all classes, including each subclass that the court certifies to represent divergent interests.

Paragraph (1)(A) does not apply if “a statute provides otherwise.” This recognizes that provisions of the Private
Securities Litigation Reform Act of 1995, Pub. L. No. 104-67, 109 Stat. 737 (1995) (codified in various sections of
15 U.S.C.), contain directives that bear on selection of a lead plaintiff and the retention of counsel. This subdivision
does not purport to supersede or to affect the interpretation of those provisions, or any similar provisions of other
legislation.

Paragraph 1(B) recognizes that the primary responsibility of class counsel, resulting from appointment as class
counsel, is to represent the best interests of the class. The rule thus establishes the obligation of class counsel, an
obligation that may be different from the customary obligations of counsel to individual clients. Appointment as class
counsel means that the primary obligation of counsel is to the class rather than to any individual members of it. The
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class representatives do not have an unfettered right to “fire” class counsel.In the same vein, the class
representatives cannot command class counsel to accept or reject a settlement proposal. To the contrary, class
counsel must determine whether seeking the court’s approval of a settlement would be in the best interests of the
class as a whole.

Paragraph (1)(C) articulates the basic responsibility of the court to appoint class counsel who will provide the
adequate representation called for by paragraph (1)(B). It identifies criteria that must be considered and invites the
court to consider any other pertinent matters. Although couched in terms of the court’s duty, the listing also informs
counsel seeking appointment about the topics that should be addressed in an application for appointment or in the
motion for class certification.

The court may direct potential class counsel to provide additional information about the topics mentioned in
paragraph (1)(C) or about any other relevant topic. For example, the court may direct applicants to inform the court
concerning any agreements about a prospective award of attorney fees or nontaxable costs, as such agreements
may sometimes be significant in the selection of class counsel. The court might also direct that potential class
counsel indicate how parallel litigation might be coordinated or consolidated with the action before the court.

The court may also direct counsel to propose terms for a potential award of attorney fees and nontaxable costs.
Attorney fee awards are an important feature of class action practice, and attention to this subject from the outset
may often be a productive technique. Paragraph (2)(C) therefore authorizes the court to provide directions about
attorney fees and costs when appointing class counsel. Because there will be numerous class actions in which this
information is not likely to be useful, the court need not consider it in all class actions.

Some information relevant to class counsel appointment may involve matters that include adversary preparation in
a way that should be shielded from disclosure to other parties. An appropriate protective order may be necessary to
preserve confidentiality.

In evaluating prospective class counsel, the court should weigh all pertinent factors. No single factor should
necessarily be determinative in a given case. For example, the resources counsel will commit to the case must be
appropriate to its needs, but the court should be careful not to limit consideration to lawyers with the greatest
resources.

If, after review of all applicants, the court concludes that none would be satisfactory class counsel, it may deny
class certification, reject all applications, recommend that an application be modified, invite new applications, or
make any other appropriate order regarding selection and appointment of class counsel.

Paragraph (2). This paragraph sets out the procedure that should be followed in appointing class counsel. Although
it affords substantial flexibility, it provides the framework for appointment of class counsel in all class actions. For
counsel who filed the action, the materials submitted in support of the motion for class certification may suffice to
justify appointment so long as the information described in paragraph (g)(1)(C) is included. If there are other
applicants, they ordinarily would file a formal application detailing their suitability for the position.

In a plaintiff class action the court usually would appoint as class counsel only an attorney or attorneys who have
sought appointment. Different considerations may apply in defendant class actions.

The rule states that the court should appoint “class counsel.” In many instances, the applicant will be an individual
attorney. In other cases, however, an entire firm, or perhaps of numerous attorneys who are not otherwise affiliated
but are collaborating on the action will apply. No rule of thumb exists to determine when such arrangements are
appropriate; the court should be alert to the need for adequate staffing of the case, but also to the risk of
overstaffing or an ungainly counsel structure.

Paragraph (2)(A) authorizes the court to designate interim counsel during the pre-certification period if necessary to
protect the interests of the putative class. Rule 23(c)(1)(B) directs that the order certifying the class include
appointment of class counsel. Before class certification, however, it will usually be important for an attorney to take
action to prepare for the certification decision. The amendment to Rule 23(c)(1) recognizes that some discovery is
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often necessary for that determination. It also may be important to make or respond to motions before certification.
Settlement may be discussed before certification. Ordinarily, such work is handled by the lawyer who filed the
action. In some cases, however, there may be rivalry or uncertainty that makes formal designation of interim
counsel appropriate. Rule 23(g)(2)(A) authorizes the court to designate interim counsel to act on behalf of the
putative class before the certification decision is made. Failure to make the formal designation does not prevent the
attorney who filed the action from proceeding in it. Whether or not formally designated interim counsel, an attorney
who acts on behalf of the class before certification must act in the best interests of the class as a whole. For
example, an attorney who negotiates a pre-certification settlement must seek a settlement that is fair, reasonable,
and adequate for the class.

Rule 23(c)(1) provides that the court should decide whether to certify the class “at an early practicable time,” and
directs that class counsel should be appointed in the order certifying the class. In some cases, it may be
appropriate for the court to allow a reasonable period after commencement of the action for filing applications to
serve as class counsel. The primary ground for deferring appointment would be that there is reason to anticipate
competing applications to serve as class counsel. Examples might include instances in which more than one class
action has been filed, or in which other attorneys have filed individual actions on behalf of putative class members.
The purpose of facilitating competing applications in such a case is to afford the best possible representation for the
class. Another possible reason for deferring appointment would be that the initial applicant was found inadequate,
but it seems appropriate to permit additional applications rather than deny class certification.

Paragraph (2)(B) states the basic standard the court should use in deciding whether to certify the class and appoint
class counsel in the single applicant situation — that the applicant be able to provide the representation called for
by paragraph (1)(B) in light of the factors identified in paragraph (1)(C).

If there are multiple adequate applicants, paragraph (2)(B) directs the court to select the class counsel best able to
represent the interests of the class. This decision should also be made using the factors outlined in paragraph
(1)(C), but in the multiple applicant situation the court is to go beyond scrutinizing the adequacy of counsel and
make a comparison of the strengths of the various applicants. As with the decision whether to appoint the sole
applicant for the position, no single factor should be dispositive in selecting class counsel in cases in which there
are multiple applicants. The fact that a given attorney filed the instant action, for example, might not weigh heavily in
the decision if that lawyer had not done significant work identifying or investigating claims. Depending on the nature
of the case, one important consideration might be the applicant's existing attorney-client relationship with the
proposed class representative.

Paragraph (2)(C) builds on the appointment process by authorizing the court to include provisions regarding
attorney fees in the order appointing class counsel. Courts may find it desirable to adopt guidelines for fees or
nontaxable costs, or to direct class counsel to report to the court at regular intervals on the efforts undertaken in the
action, to facilitate the court’s later determination of a reasonable attorney fee.

Note to Subdivision (h). Subdivision (h) is new. Fee awards are a powerful influence on the way attorneys initiate,
develop, and conclude class actions. Class action attorney fee awards have heretofore been handled, along with all
other attorney fee awards, under Rule 54(d)(2), but that rule is not addressed to the particular concerns of class
actions. This subdivision is designed to work in tandem with new subdivision (g) on appointment of class counsel,
which may afford an opportunity for the court to provide an early framework for an eventual fee award, or for
monitoring the work of class counsel during the pendency of the action.

Subdivision (h) applies to “an action certified as a class action.” This includes cases in which there is a
simultaneous proposal for class certification and settlement even though technically the class may not be certified
unless the court approves the settlement pursuant to review under Rule 23(e). When a settlement is proposed for
Rule 23(e) approval, either after certification or with a request for certification, notice to class members about class
counsel’s fee motion would ordinarily accompany the notice to the class about the settlement proposal itself.

This subdivision does not undertake to create new grounds for an award of attorney fees or nontaxable costs.
Instead, it applies when such awards are authorized by law or by agreement of the parties. Against that
background, it provides a format for all awards of attorney fees and nontaxable costs in connection with a class
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action, not only the award to class counsel. In some situations, there may be a basis for making an award to other
counsel whose work produced a beneficial result for the class, such as attorneys who acted for the class before
certification but were not appointed class counsel, or attorneys who represented objectors to a proposed settlement
under Rule 23(e) or to the fee motion of class counsel. Other situations in which fee awards are authorized by law
or by agreement of the parties may exist.

This subdivision authorizes an award of “reasonable” attorney fees and nontaxable costs. This is the customary
term for measurement of fee awards in cases in which counsel may obtain an award of fees under the “common
fund” theory that applies in many class actions, and is used in many fee-shifting statutes. Depending on the
circumstances, courts have approached the determination of what is reasonable in different ways. In particular,
there is some variation among courts about whether in “common fund” cases the court should use the lodestar or a
percentage method of determining what fee is reasonable. The rule does not attempt to resolve the question
whether the lodestar or percentage approach should be viewed as preferable.

Active judicial involvement in measuring fee awards is singularly important to the proper operation of the class-
action process. Continued reliance on caselaw development of fee-award measures does not diminish the court’s
responsibility. In a class action, the district court must ensure that the amount and mode of payment of attorney
fees are fair and proper whether the fees come from a common fund or are otherwise paid. Even in the absence of
objections, the court bears this responsibility.

Courts discharging this responsibility have looked to a variety of factors. One fundamental focus is the result
actually achieved for class members, a basic consideration in any case in which fees are sought on the basis of a
benefit achieved for class members. The Private Securities Litigation Reform Act of 1995 explicitly makes this factor
a cap for a fee award in actions to which it applies. See 15 U.S.C. 88 77z-1(a)(6); 78u-4(a)(6) (fee award should not
exceed a “reasonable percentage of the amount of any damages and prejudgment interest actually paid to the
class”). For a percentage approach to fee measurement, results achieved is the basic starting point.

In many instances, the court may need to proceed with care in assessing the value conferred on class members.
Settlement regimes that provide for future payments, for example, may not result in significant actual payments to
class members. In this connection, the court may need to scrutinize the manner and operation of any applicable
claims procedure. In some cases, it may be appropriate to defer some portion of the fee award until actual payouts
to class members are known. Settlements involving nonmonetary provisions for class members also deserve
careful scrutiny to ensure that these provisions have actual value to the class. On occasion the court’s Rule 23(e)
review will provide a solid basis for this sort of evaluation, but in any event it is also important to assessing the fee
award for the class.

At the same time, it is important to recognize that in some class actions the monetary relief obtained is not the sole
determinant of an appropriate attorney fees award. Cf. Blanchard v. Bergeron, 489 U.S. 87, 95 [103 L. Ed. 2d 67,
76] (1989) (cautioning in an individual case against an “undesirable emphasis” on “the importance of the recovery of
damages in civil rights litigation” that might “shortchange efforts to seek effective injunctive or declaratory relief”).

Any directions or orders made by the court in connection with appointing class counsel under Rule 23(g) should
weigh heavily in making a fee award under this subdivision.

Courts have also given weight to agreements among the parties regarding the fee motion, and to agreements
between class counsel and others about the fees claimed by the motion. Rule 54(d)(2)(B) provides: “If directed by
the court, the motion shall also disclose the terms of any agreement with respect to fees to be paid for the services
for which claim is made.” The agreement by a settling party not to oppose a fee application up to a certain amount,
for example, is worthy of consideration, but the court remains responsible to determine a reasonable fee. “Side
agreements” regarding fees provide at least perspective pertinent to an appropriate fee award.

In addition, courts may take account of the fees charged by class counsel or other attorneys for representing
individual claimants or objectors in the case. In determining a fee for class counsel, the court's objective is to
ensure an overall fee that is fair for counsel and equitable within the class. In some circumstances individual fee
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agreements between class counsel and class members might have provisions inconsistent with those goals, and
the court might determine that adjustments in the class fee award were necessary as a result.

Finally, it is important to scrutinize separately the application for an award covering nontaxable costs. If costs were
addressed in the order appointing class counsel, those directives should be a presumptive starting point in
determining what is an appropriate award.

Paragraph (1). Any claim for an award of attorney fees must be sought by motion under Rule 54(d)(2), which
invokes the provisions for timing of appeal in Rule 58 and Appellate Rule 4. Owing to the distinctive features of
class action fee motions, however, the provisions of this subdivision control disposition of fee motions in class
actions, while Rule 54(d)(2) applies to matters not addressed in this subdivision.

The court should direct when the fee motion must be filed. For motions by class counsel in cases subject to court
review of a proposed settlement under Rule 23(e), it would be important to require the filing of at least the initial
motion in time for inclusion of information about the motion in the notice to the class about the proposed settlement
that is required by Rule 23(e). In cases litigated to judgment, the court might also order class counsel’s motion to be
filed promptly so that notice to the class under this subdivision (h) can be given.

Besides service of the motion on all parties, notice of class counsel’s motion for attorney fees must be “directed to
the class in a reasonable manner.” Because members of the class have an interest in the arrangements for
payment of class counsel whether that payment comes from the class fund or is made directly by another party,
notice is required in all instances. In cases in which settlement approval is contemplated under Rule 23(e), notice of
class counsel’s fee motion should be combined with notice of the proposed settlement, and the provision regarding
notice to the class is parallel to the requirements for notice under Rule 23(e). In adjudicated class actions, the court
may calibrate the notice to avoid undue expense.

Paragraph (2). A class member and any party from whom payment is sought may object to the fee motion. Other
parties — for example, nonsettling defendants — may not object because they lack a sufficient interest in the
amount the court awards. The rule does not specify a time limit for making an objection. In setting the date
objections are due, the court should provide sufficient time after the full fee motion is on file to enable potential
objectors to examine the motion.

The court may allow an objector discovery relevant to the objections. In determining whether to allow discovery, the
court should weigh the need for the information against the cost and delay that would attend discovery. See Rule
26(b)(2). One factor in determining whether to authorize discovery is the completeness of the material submitted in
support of the fee motion, which depends in part on the fee measurement standard applicable to the case. If the
motion provides thorough information, the burden should be on the objector to justify discovery to obtain further
information.

Paragraph (3). Whether or not there are formal objections, the court must determine whether a fee award is justified
and, if so, set a reasonable fee. The rule does not require a formal hearing in all cases. The form and extent of a
hearing depend on the circumstances of the case. The rule does require findings and conclusions under Rule 52(a).

Paragraph (4). By incorporating Rule 54(d)(2), this provision gives the court broad authority to obtain assistance in
determining the appropriate amount to award. In deciding whether to direct submission of such questions to a
special master or magistrate judge, the court should give appropriate consideration to the cost and delay that such
a process might entail.

Changes Made After Publication and Comment. Rule 23(c)(1)(B) is changed to incorporate the counsel-
appointment provisions of Rule 23(g). The statement of the method and time for requesting exclusion from a (b)(3)
class has been moved to the notice of certification provision in Rule 23(c)(2)(B).

Rule 23(c)(1)(C) is changed by deleting all references to “conditional” certification.
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Rule 23(c)(2)(A) is changed by deleting the requirement that class members be notified of certification of a (b)(1) or
(b)(2) class. The new version provides only that the court may direct appropriate notice to the class.

Rule 23(c)(2)(B) is revised to require that the notice of class certification define the certified class in terms identical
to the terms used in (c)(1)(B), and to incorporate the statement transferred from (c)(1)(B) on “when and how
members may elect to be excluded.”

Rule 23(e)(1) is revised to delete the requirement that the parties must win court approval for a precertification
dismissal or settlement.

Rule 23(e)(2) is revised to change the provision that the court may direct the parties to file a copy or summary of
any agreement or understanding made in connection with a proposed settlement. The new provision directs the
parties to a proposed settlement to identify any agreement made in connection with the settlement.

Rule 23(e)(3) is proposed in a restyled form of the second version proposed for publication.
Rule 23(e)(4)(B) is restyled.

Rule 23(g)(1)(C) is a transposition of criteria for appointing class counsel that was published as Rule 23(g)(2)(B).
The criteria are rearranged, and expanded to include consideration of experience in handling claims of the type
asserted in the action and of counsel’s knowledge of the applicable law.

Rule 23(g)(2)(A) is a new provision for designation of interim counsel to act on behalf of a putative class before a
certification determination is made.

Rule 23(g)(2)(B) is revised to point up the differences between appointment of class counsel when there is only one
applicant and when there are competing applicants. When there is only one applicant the court must determine that
the applicant is able to fairly and adequately represent class interests. When there is more than one applicant the
court must appoint the applicant best able to represent class interests.

Rule 23(h) is changed to require that notice of an attorney-fee motion by class counsel be “directed to class
members,” rather than “given to all class members.”

Notes of Advisory Committee on 2007 amendments. The language of Rule 23 has been amended as part of the
general restyling of the Civil Rules to make them more easily understood and to make style and terminology
consistent throughout the rules. These changes are intended to be stylistic only.

Amended Rule 23(d)(2) carries forward the provisions of former Rule 23(d) that recognize two separate
propositions. First, a Rule 23(d) order may be combined with a pretrial order under Rule 16. Second, the standard
for amending the Rule 23(d) order continues to be the more open-ended standard for amending Rule 23(d) orders,
not the more exacting standard for amending Rule 16 orders.

As part of the general restyling, intensifiers that provide emphasis but add no meaning are consistently deleted.
Amended Rule 23(f) omits as redundant the explicit reference to court of appeals discretion in deciding whether to
permit an interlocutory appeal. The omission does not in any way limit the unfettered discretion established by the
original rule.

Notes of Advisory Committee on 1966 amendments. A derivative action by a shareholder of a corporation or by
a member of an unincorporated association has distinctive aspects which require the special provisions set forth in
the new rule. The next-to-the-last sentence recognizes that the question of adequacy of representation may arise
when the plaintiff is one of a group of shareholders or members. Cf. 3 Moore’s Federal Practice, par 23.08 (2d ed
1963).

The court has inherent power to provide for the conduct of the proceedings in a derivative action, including the
power to determine the course of the proceedings and require that any appropriate notice be given to shareholders
or members.
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Notes of Advisory Committee on 2007 amendments. The language of Rule 23.1 has been amended as part of
the general restyling of the Civil Rules to make them more easily understood and to make style and terminology
consistent throughout the rules. These changes are intended to be stylistic only.

Notes of Advisory Committee on 2009 amendments. The time set in the former rule at 10 days has been revised
to 14 days. See the Note to Rule 6.

INTERPRETIVE NOTES AND DECISIONS

I. IN GENERAL
1. Generally

Federal Rule of Civil Procedure governing class actions does not purport to define class suit; it merely permits
certain class suits of limited nature to be brought in limited manner, is in no sense mandatory, and impliedly
recognizes right of all members of class to join as plaintiffs if they so desire. Grand Rapids Furniture Co. v. Grand
Rapids Furniture Co. (7th Cir. Ill. Apr. 16, 1942), 127 F2d 245.

Class suit was invention of equity mothered by practical necessity of providing procedural device so that mere
numbers would not disable large groups of individuals, united in interest, from enforcing their equitable rights, nor
grant them immunity from equitable wrongs; Federal Rules have in no ways limited or restricted right to bring class
suits in proper cases, as was previously provided for by former Equity Rule. System Federation No. 91, etc. v. Reed
(6th Cir. Mar. 13, 1950), 180 F2d 991, 17 Lab Cas (CCH) P65651.

Restrictions on flexible language of Rule 23 are necessary contribution to effort to avoid intractable problems of
massive class actions and to maintain wholesome degree of difference between judicial and administrative
functions. La Mar v. H & B Novelty & Loan Co. (9th Cir. Or. Dec. 7, 1973), 489 F2d 461, 17 Fed R Serv 2d
(Callaghan) 1468.

Frequently rigorous class analysis will entail some overlap with merits of plaintiff's underlying claim; court may
consider substantive elements of plaintiffs’ case in order to envision form that trial on those issues would take.
Gates v. Rohm & Haas Co. (3d Cir. Pa. Aug. 25, 2011), 655 F3d 255, 80 Fed R Serv 3d (Callaghan) 604.

New Rule 23 was intended by creators to be ongoing experiment in sound judicial administration, with substance of
rule providing basic limits and standards for exercise of judicial discretion. Contract Buyers League v. F & F Inv.
(N.D. 1ll. 1969), 48 FRD 7, 13 Fed R Serv 2d (Callaghan) 590, 1969 Trade Cas (CCH) P72754.

Rule 23 was drafted with recognition that only certain types of cases were amenable to class action and that vast
majority of cases would not be amenable to class action. Stuart v. Hewlett-Packard Co. (E.D. Mich. Feb. 6, 1975),
66 FRD 73, 9 Empl Prac Dec (CCH) P9993, 19 Fed R Serv 2d (Callaghan) 1346.

Rule 23 permits class actions by way of offense or defense. Jones v. United States Dep't of Housing & Urban
Development (HUD) (E.D. La. 1975), 68 FRD 60, 21 Fed R Serv 2d (Callaghan) 682.

Contractual waiver of individual rights granted by Fed. R. Civ. P. 23 to class representative must be explicit. Tardiff
v. Knox County (D. Me. July 29, 2008), 567 F Supp 2d 201, 71 Fed R Serv 3d (Callaghan) 269.

2. Liberal construction

History of class suit litigation, its development over century of growth, and origin and status of Rule 23 are
persuasive of necessity of liberal construction of such rule. Weeks v. Bareco Oil Co. (7th Cir. lll. Dec. 22, 1941), 125
F2d 84.
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Rule 23 must be liberally interpreted. King v. Kansas City Southern Industries, Inc. (7th Cir. lll. June 19, 1975), 519
F2d 20, 20 Fed R Serv 2d (Callaghan) 593, Fed Sec L Rep (CCH) P95213.

Although Rule 23 is to be liberally construed in favor of class actions, qualification is not mandatory but must
depend upon particular circumstances under consideration. Caceres v. International Air Transport Asso. (S.D.N.Y.
1969), 46 FRD 89, 12 Fed R Serv 2d (Callaghan) 561, 1969 Trade Cas (CCH) P72693.

Earlier stage of proceeding, more liberally should court construe applicability of Rule 23. Contract Buyers League v.
F & F Inv. (N.D. 1ll. 1969), 48 FRD 7, 13 Fed R Serv 2d (Callaghan) 590, 1969 Trade Cas (CCH) P72754.

Rule 23 is to be liberally construed with view to enhancing use of class actions as means of vindicating rights of
absent members who are unable, for one reason or another, personally to prosecute actions. Berland v. Mack
(S.D.N.Y. 1969), 48 FRD 121, 13 Fed R Serv 2d (Callaghan) 659, Fed Sec L Rep (CCH) P92499, disapproved as
stated in In_re Franklin Nat'| Bank Sec. Litigation (2d Cir. N.Y. Apr. 3, 1978), 574 F2d 662, 25 Fed R Serv 2d
(Callaghan) 1, Fed Sec L Rep (CCH) P96373.

Rule 23 is liberally construed, so that in doubtful cases maintenance of class action is favored, and theory behind
liberal construction of rule is that determination of propriety of class action is to be made at early stage of
proceedings, with court thereafter maintaining power to supervise course of action and to modify order as
necessary when facts become developed. Gerstle v. Continental Airlines, Inc. (D. Colo. July 16, 1970), 50 FRD
213, 2 Empl Prac Dec (CCH) P10273, 14 Fed R Serv 2d (Callaghan) 342, aff'd, (10th Cir. Colo. Oct. 2, 1972), 466
F2d 1374, 5 Empl Prac Dec (CCH) P7998, 16 Fed R Serv 2d (Callaghan) 693.

Rule 23 is to be interpreted broadly so that in close cases decisions are made in favor of class actions. Thomas v.
Clarke (D. Minn. 1971), 54 FRD 245, 15 Fed R Serv 2d (Callaghan) 1579.

Rule 23 is liberally construed, and even in doubtful cases maintenance of class action is favored. Alameda Oil Co.
v. ldeal Basic Industries, Inc. (D. Colo. Apr. 15, 1971), 326 F Supp 98, 15 Fed R Serv 2d (Callaghan) 171, Fed Sec
L Rep (CCH) P93086.

Spirit of Rule 23 calls for liberal rather than restrictive reading of language. Frost v. Weinberger (E.D.N.Y. May 3,
1974), 375 F Supp 1312, rev'd, (2d Cir. N.Y. Apr. 17, 1975), 515 F2d 57, 20 Fed R Serv 2d (Callaghan) 117.

FRCP 23 should be given broad, rather than restrictive, interpretation by court. Becher v. Long Island Lighting Co.
(E.D.N.Y. Jan. 6, 1996), 164 FRD 144, amended, _(E.D.N.Y. Apr. 15, 1997), 172 FRD 28, 38 Fed R Serv 3d
(Callaghan) 1102, 134 Lab Cas (CCH) P10032.

FRCP 23 should be given broad, rather than restrictive, interpretation by court, to favor maintenance of class
actions. Labbate-D'Alauro v. GC Servs. Ltd. Pshp. (E.D.N.Y. Sept. 30, 1996), 168 FRD 451, 36 Fed R Serv 3d

(Callaghan) 885.

Despite district court's obligation to carefully analyze each prong of Fed. R. Civ. P. 23 before granting class
certification, Second Circuit has emphasized that Rule 23 should be given liberal rather than restrictive construction
and has shown general preference for granting rather than denying class certification. Animal Sci. Prods., Inc. v.
Hebei Welcome Pharm. Co. (In re Vitamin C Antitrust Litig.) (E.D.N.Y. Jan. 25, 2012), 279 FRD 90, 81 Fed R Serv
3d (Callaghan) 851, 2012-1 Trade Cas (CCH) P77781.

Unpublished decision: It is not rule in Third Circuit that Fed. R. Civ. P. 23 is to receive liberal construction; rather,
rule in Third Circuit is that district courts should not suppress doubt as to whether requirement of Fed. R. Civ. P. 23
is met, no matter area of substantive law. In re Ford Motor Co. E-350 Van Prods. Liab. Litig. (D.N.J. Feb. 6, 2012),
2012 US Dist LEXIS 13887.

Unpublished decision: It is not rule in Third Circuit that Fed. R. Civ. P. 23 is to receive liberal construction; rather,
rule in Third Circuit is that district courts should not suppress doubt as to whether requirement of Fed. R. Civ. P. 23
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is met, no matter area of substantive law. In re Ford Motor Co. E-350 Van Prods. Liab. Litig. (D.N.J. Feb. 6, 2012),
2012 US Dist LEXIS 13887.

3. —Discretion of court

In exercising its discretion, district court should construe FRCP 23 liberally, and resolve all doubts in favor of class
certification. Schreiber v. NCAA (D. Kan. May 29, 1996), 167 FRD 169; Law v. NCAA (D. Kan. May 10, 1996), 167
FRD 178, 1996-2 Trade Cas (CCH) P71517.

Because courts are given discretion to tailor scope of class later in litigation, liberal consideration of requirements
for class certification is permitted in early stages of litigation. Weigmann v. Glorious Food (S.D.N.Y. Nov. 6, 1996),
169 FRD 280, 36 Fed R Serv 3d (Callaghan) 1275.

4. —Particular cases

Rule 23 should be liberally construed in favor of use of class action device as means of vindicating rights of absent
members unable to prosecute, particularly in suits charging violations of anti-fraud provisions of federal securities
acts. Rosenblatt v. Omega Equities Corp. (S.D.N.Y. 1970), 50 FRD 61, 14 Fed R Serv 2d (Callaghan) 336, Fed Sec
L Rep (CCH) P92739.

Liberal approach to Rule 23 of not dismissing proceeding as class action unless there is clear showing that
proceeding is not class action and until there is proper appraisal of all factors enumerated on face of rule, and of
favoring maintenance of class action is correct approach in civil rights suits such as action brought under Civil
Rights Act of 1964 (42 USCS 88 2000e et seq.) with respect to alleged discrimination in employment. Moss v. Lane
Co. (W.D. Va. Mar. 24, 1970), 50 FRD 122, 2 Empl Prac Dec (CCH) P10309, 14 Fed R Serv 2d (Callaghan) 422,
63 Lab Cas (CCH) P9530, aff'd in part, (4th Cir. Va. Jan. 11, 1973), 471 F2d 853, 5 Empl Prac Dec (CCH) P8401,
16 Fed R Serv 2d (Callaghan) 1345.

It would cut against grain of liberality with which class allegations under Rule 23 should be viewed to dismiss class
action in which defendant objects that no person other than plaintiff complains of discrimination, where plaintiff has
not yet had opportunity to conduct discovery into matters essential to combat defendant’'s arguments; however, as
permitted by Rule 23, court reserves right to review decision after discovery has proceeded in accordance with
opinion. Pittman v. Anaconda Wire & Cable Co. (E.D.N.C. Sept. 9, 1974), 408 F Supp 286, 12 Empl Prac Dec
(CCH) P10966, 20 Fed R Serv 2d (Callaghan) 825.

Civil rights nature of claimed deprivation of liberty and due process under Fifth Amendment did not require or permit
less stringent application of Rule 23 prerequisites in action brought on behalf of class of children airlifted from
Vietnam in orphan airlift for alleged violation of rights of children in Fifth Amendment liberty and due process.
Nguyen Da Yen v. Kissinger (N.D. Cal. 1976), 70 FRD 656, 21 Fed R Serv 2d (Callaghan) 528.

5. Validity of Rule

Test of validity or continued existence of Rule 23 is not difficulty or complexity of administration; so long as it is on
books, it is to be given effect. Rich v. Martin Marietta Corp. (10th Cir. Colo. Aug. 1, 1975), 522 F2d 333, 10 Empl
Prac Dec (CCH) P10339, 21 Fed R Serv 2d (Callaghan) 509, disapproved as stated in Griffin v. Dugger (11th Cir.
Fla. Aug. 7, 1987), 823 F2d 1476, 44 Empl Prac Dec (CCH) P37334, 8 Fed R Serv 3d (Callaghan) 782.

Rule 23 is presumptively valid as comprehending adequate due process protections. Watson v. Branch County
Bank (W.D. Mich. Aug. 12, 1974), 380 F Supp 945, rev'd, (6th Cir. Mich. 1975), 516 F2d 902.

6. Procedural characterization of Rule

Rule 23 is rule of procedure, not limitation upon jurisdiction. Harris v Palm Springs Alpine Estates, Inc. (1964, CA9
Cal) 329 F2d 909, 8 FR Serv 2d 23A.33, Case 1.
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Rule 23 is only rule of procedure for enforcement of substantive rights. Sperry Products, Inc. v. Association of
American Railroads (D.N.Y. Jan. 12, 1942), 44 F Supp 660, aff'd in part and rev'd in part, (2d Cir. N.Y. Dec. 14,
1942), 132 F2d 408.

Rule 23 is wholly procedural. Glover v. McFaddin (D. Tex. Nov. 10, 1948), 81 F Supp 426.

Even if it is assumed that all of requirements of Rule 23(a) and (b)(1), or (b)(2), or (b)(3) exist in given case, it does
not necessarily follow that action may proceed, since Rule 23 is merely procedural, not jurisdictional. Sigel v.
General Development Corp. (M.D. Fla. 1973), 59 FRD 577, 17 Fed R Serv 2d (Callaghan) 1554.

Rule 23 of North Dakota Rules of Civil Procedure (Rule identical to Federal Rule 23) is rule of procedure, as is
Federal Rule 23. Horst v. Guy (N.D. 1973), 211 NW2d 723.

7. Amendments of 1966

Amendment of Rule 23 in 1966 was intended primarily as simplification and clarification of prior rule. Esplin v.
Hirschi (10th Cir. Utah Sept. 30, 1968), 402 F2d 94, 12 Fed R Serv 2d (Callaghan) 525, Fed Sec L Rep (CCH)
P92276, cert. denied, (U.S. 1969), 394 US 928, 89 S Ct 1194, 22 L Ed 2d 459.

There is nothing in Advisory Committee’s Note that suggests that 1966 Amendments to Rule 23 had as their
purpose authorization of massive class actions conducted by attorneys engaged by near-nominal plaintiffs. La Mar
v. H & B Novelty & Loan Co. (9th Cir. Or. Dec. 7, 1973), 489 F2d 461, 17 Fed R Serv 2d (Callaghan) 1468.

In 1966 Rule 23 was amended to provide more flexible remedy. Kline v Coldwell, Banker & Co. (1974, CA9 Cal)
508 F2d 226, 1974-2 CCH Trade Cases P 75436, 19 FR Serv 2d 819, cert den (1975) 421 US 963, 95 S Ct 1950,
44 L Ed 2d 449 and (criticized in Bateman v Am. Multi-Cinema, Inc. (2010, CA9 Cal) 623 F3d 708, 77 FR Serv 3d
808).

Amendment of 1966 to Rule 23, which inserted subparagraph (c)(1), was specifically intended to deal with post-
merits certifications. Jimenez v Weinberger (1975, CA7 1ll) 523 F2d 689, 21 FR Serv 2d 911, cert den (1976) 427
US 912, 96 S Ct 3200, 49 L Ed 2d 1204 and (criticized in Armstrong v Martin Marietta Corp. (1998, CA11 Fla) 138
F3d 1374, 76 BNA FEP Cas 1007, 73 CCH EPD P 45338, 11 FLW Fed C 1240) and (criticized in Stone Container
Corp. v United States (1998) 22 CIT 959, 27 F Supp 2d 195, 99-1 USTC P 70107) and (criticized in Southwire Co. v
J.P. Morgan Chase & Co. (In re Copper Mkt. Antitrust Litig.) (2003, WD Wis) 300 F Supp 2d 805, 2004-1 CCH
Trade Cases P 74349) and (criticized in Hupp v Beck Energy Corp. (2014, Ohio App, Monroe Co) 2014 Ohio 4255,
20 NE3d 732).

Thrust of 1966 revision of Rule requires that class sought to be represented be defined adequately at beginning of
lawsuit and that determination by court should be made as soon as practicable prior to trial whether action is
maintainable as class action, and, if so, class which would be proper in light of status of pleadings. Hardy v. United
States Steel Corp. (N.D. Ala. Aug. 2, 1967), 289 F Supp 200, 1 Empl Prac Dec (CCH) P9822, 12 Fed R Serv 2d
(Callaghan) 521, 56 Lab Cas (CCH) P9087.

It was not intention of Committee, Supreme Court, or Congress that 1966 Amendment to Rule 23 should have any
effect upon period of limitations established by Congress in Clayton Act. Philadelphia Elec. Co. v. Anaconda
American Brass Co. (E.D. Pa. 1968), 43 FRD 452, 11 Fed R Serv 2d (Callaghan) 594, 1968 Trade Cas (CCH)
P72359 (criticized in Calhoun v Horn (1997, ED Pa) 1997 US Dist LEXIS 15719).

Rule 23 was amended in 1966 to make access to class actions easier for litigating plaintiffs. Bennett v. Gravelle (D.
Md. Jan. 19, 1971), 323 F Supp 203, 3 Empl Prac Dec (CCH) P8101, 14 Fed R Serv 2d (Callaghan) 1557, 66 Lab
Cas (CCH) P12240, aff'd, (4th Cir. Md. Nov. 19, 1971), 451 F2d 1011, 4 Empl Prac Dec (CCH) P7566, 66 Lab Cas
(CCH) P12241, disapproved, Sethy v. Alameda Co. Water Dist. (9th Cir. Sept. 20, 1976), 545 F2d 1157, 13 Empl
Prac Dec (CCH) P11328.




Page 29 of 233
USCS Fed Rules Civ Proc R 23, Part 1 of 9

One of primary purposes for 1966 amendments to Rule 23 was to allow court more leeway to continually shape
parameters of class and even to periodically determine whether class should continue to exist at all, in effort to
assure procedural fairness and to allow court opportunity to periodically consider practical aspects of litigation that
might arise. Arey v. Providence Hospital (D.D.C. Apr. 28, 1972), 55 FRD 62, 4 Empl Prac Dec (CCH) P7788, 15
Fed R Serv 2d (Callaghan) 1559.

Amendment of 1966 to Rule 23 imposes heavy burden of adequate representation upon class standard bearer and
his attorney. Richardson v. Hamilton Int'| Corp. (E.D. Pa. 1974), 62 FRD 413, 18 Fed R Serv 2d (Callaghan) 756.

Provisions of Rule 23, as amended effective 1966, are designed to provide due process and, at same time, achieve
finality in class litigation. Re Four Seasons Secur. In re Four Seasons Sec. Laws Litig. (W.D. Okla. 1974), 63 FRD
422, 19 Fed R Serv 2d (Callaghan) 395.

One of purposes of 1966 amendment was to enable maintenance of class action where party is charged with
discriminating unlawfully against class, usually one whose members are incapable of specific enumeration.
Richmond Black Police Officers Ass'n v. City of Richmond (E.D. Va. Nov. 18, 1974), 386 F Supp 151, 10 Empl Prac
Dec (CCH) P10268, 19 Fed R Serv 2d (Callaghan) 1296.

Amendment of 1966 to Rule 23 was brought about to prevent previous advantage class member had of “sideline
sitting” until outcome of litigation was known and then “opting in” if it was favorable to do so and to eliminate
previous uncertainty which party opposing class had of never knowing with certainty number of people who would
be affected by judgment prior to final determination. Chrapliwy v. Uniroyal, Inc. (N.D. Ind. June 11, 1976), 71 FRD
461, 12 Empl Prac Dec (CCH) P11056, 21 Fed R Serv 2d (Callaghan) 1326.

Unpublished decision: Plaintiff creditor could not represent class of claimants with disputed property damage claims
in adversary proceeding alleging breach of fiduciary duty in handling those claims as it had not alleged its claims or
defenses were typical of those of class under Fed. R. Civ. P. 23(a)(3), nor had it produced evidence in response to
defendant bankruptcy settlement trust’s challenge to standing that it had disputed property damage claim; thus,
dismissal was not error. Southern Wesleyan University v. Asbestos Settlement Trust (In re Celotex Corp.) (11th Cir.
Fla. Nov. 6, 2012), 496 Fed Appx 3.

8. —Retroactivity

District Court properly applied Rule 23 as amended in 1966 to pending cases where court had made no
determination whether cases were or were not proper class actions before effective date of amendment. Hohmann
v. Packard Instrument Co. (7th Cir. lll. July 17, 1968), 399 F2d 711, 12 Fed R Serv 2d (Callaghan) 383, Fed Sec L
Rep (CCH) P92259.

Application of Rule 23 as amended in 1966 was not feasible with respect to actions brought by plaintiffs to rescind
sale of certain shares of stock and subsequent corporate merger, where plaintiffs’ original action was in form of
class action pursuant to Rule 23(a) prior to 1966 amendment, and plaintiffs admitted at hearing that they
represented no one but themselves. Polakoff v. Delaware Steeplechase & Race Asso. (D. Del. Dec. 28, 1966), 264
F Supp 915, 11 Fed R Serv 2d (Callaghan) 632.

New standards for determining whether class action is maintainable under Rule 23 as amended in 1966 would be
used in determining whether suit might be maintained as class action where no apparent injustice would result from
application of amended rule. Booth v. General Dynamics Corp. (N.D. lll. Jan. 25, 1967), 264 F Supp 465, 10 Fed R
Serv 2d (Callaghan) 663.

Rule 23 as amended in 1966 would not be applied, but rule prior to 1966 amendment would, where (1) class action
issue had already been subject to previous extensive discovery efforts, (2) issue had been briefed and argued twice
before District Court and before Circuit Court, (3) 4 months elapsed between promulgation and effective date of
amended rule, during which time parties failed to suggest its application although occasions did exist for such
suggestion, and (4) maze of delays would result from allowing discovery under amended rule further postponing
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consideration of merits of action filed more than 4 years earlier. Nedd v. Thomas (M.D. Pa. 1969), 47 FRD 551, 13
Fed R Serv 2d (Callaghan) 799.

Rule 23 as amended in 1966 would apply to action having class claim in first count where, before pleadings were
amended, Rule was amended. Ingalls Iron Works Co. v. Fehlhaber Corp. (S.D.N.Y. May 19, 1971), 327 F Supp
272.

9. — —Discretion of court

In discretion of court, amended Rule 23 can be applied to actions pending when it becomes effective. Esplin v.
Hirschi (10th Cir. Utah Sept. 30, 1968), 402 F2d 94, 12 Fed R Serv 2d (Callaghan) 525, Fed Sec L Rep (CCH)
P92276, cert. denied, (U.S. 1969), 394 US 928,89 S Ct 1194, 22 L Ed 2d 459.

It was within discretion of court upon invocative facts in case pending when 1966 amendment to Rule 23 went into
effect, to proceed either under old or new rule. Hirschiv. B. & E. Secur., Inc. (D. Utah 1966), 41 FRD 64, 10 Fed R
Serv 2d (Callaghan) 653, Fed Sec L Rep (CCH) P91845.

Court would have discretion to continue under Rule 23 prior to 1966 amendment or under Rule 23 as amended,
actions brought for alleged violations of 8 10(b) of Securities Exchange Act of 1934 (15 USCS § 78j(b)) and SEC
Rule 10b-5, where actions were pending on effective date of Rule 23 amendment, and under circumstances court
would follow and apply rule as amended. Harris v. Jones (D. Utah 1966), 41 FRD 70, 10 Fed R Serv 2d (Callaghan)
658.

10. —Binding effect of judgment

Rule 23 as amended in 1966 was intended to insure that judgment, whether favorable or not, would bind all class
members who did not request exclusion from suit. Eisen v. Carlisle & Jacquelin (U.S. May 28, 1974), 417 US 156,
94 S Ct 2140, 40 L Ed 2d 732 (criticized in Howard v Securitas Sec. Servs., USA (2009, ND Ill) 2009 US Dist LEXIS
3913) and (criticized in Drennan v PNC Bank, NA (In re Comty. Bank of N. Va. & Guaranty Nat'| Bank of
Tallahassee Second Mortg. Loan Litig.) (2010, CA3 Pa) 622 F3d 275) and (criticized in Hecht v United Collection
Bureau (2011, DC Conn) 2011 US Dist LEXIS 39507) and (criticized in Wal-Mart Stores, Inc. v Dukes (2011, US)
131 S Ct 2541, 180 L Ed 2d 374, 112 BNA FEP Cas 769, 94 CCH EPD P 44193, 161 CCH LC P 35919, 79 FR
Serv 3d 1460, 22 FLW Fed S 1167) and (criticized in In re Ford Motor Co. E-350 Van Prods. Liab. Litig. (2012, DC
NJ) 2012 US Dist LEXIS 13887).

Rule 23 as amended in 1966 radically alters treatment of spurious class actions, particularly in allowing non-
appearing members to be bound by judgment and in providing, for that reason, for notice under Rule 23(c)(2), early
determination of existence of class under Rule 23(c)(1), and requirement of adequate representation in all class
actions under Rule 23(a)(4). Lipsett v. United States (2d Cir. N.Y. Apr. 29, 1966), 359 F2d 956, 10 Fed R Serv 2d

(Callaghan) 581.

Purpose of 1966 amendment to Rule 23 was to eliminate much of confusion as to binding effect of judgments in
class actions, and unworkable conceptual distinctions between “true,” “hybrid,” and “spurious” class actions.
Philadelphia Electric Co. v. Anaconda American Brass Co. (E.D. Pa. 1967), 42 FRD 324, 11 Fed R Serv 2d
(Callaghan) 621, 1967 Trade Cas (CCH) P72175.

11. —Intervention

Right to intervene after judgment is what 1966 amendments to Rule 23 were intended to prevent in (b)(3) class
actions. Sarasota Oil Co. v. Greyhound Leasing & Financial Corp. (10th Cir. Okla. Aug. 22, 1973), 483 F2d 450, 17
Fed R Serv 2d (Callaghan) 1177.

Policy of 1966 amendment to Rule 23 is to prevent one way intervention and to prevent as much as possible
solicitation of claims. Biechele v. Norfolk & W. R. Co. (D. Ohio June 19, 1969), 309 F Supp 354.
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Since Connecticut class certification procedures were similar to those embodied in Fed. R. Civ. P. 23 and
Connecticut jurisprudence governing class actions was relatively undeveloped, trial court was permitted to look to
federal case law interpreting Fed. R. Civ. P. 23 for guidance in construing Connecticut class certification
procedures; as result, it was permissible for trial court to consider operator’s misleading communications to
potential class members to determine that joinder of all of municipalities suing operator for unjust enrichment for
imposing increased waste disposal fees on municipalities to fund revenue shortfall due to illegal loan was
impossible or impractical. Town of New Hartford v. Conn. Res. Recovery Auth. (Conn. May 19, 2009), 970 A2d 592.

12. —Res judicata

Rule 23 amendments of 1966 eliminated distinctions between true-hybrid and spurious class actions and differing
res judicata effect of each type, so that court, whether it be trial court making initial Rule 23(a)(4) determination or
subsequent court considering collateral attack on judgment in class action, must stringently apply requirement of
adequate representation. Gonzales v. Cassidy (5th Cir. Tex. Feb. 15, 1973), 474 F2d 67, 17 Fed R Serv 2d

(Callaghan) 285.

Elimination of pre-existing 3 types of categories of class actions by Rule 23 as amended in 1966 was designed to
clearly place all class actions within purview of rules of res judicata. Koen v. Long (E.D. Mo. Aug. 4, 1969), 302 F
Supp 1383, 13 Fed R Serv 2d (Callaghan) 471, aff'd, (8th Cir. Mo. June 30, 1970), 428 F2d 876.

13. Nature of class action

Rule 23 of Federal Rules of Civil Procedure provides procedure—where Federal District Court has jurisdiction over
claim of each individual member of class—by which court may exercise its jurisdiction over various individual claims
in single proceeding. Califano v. Yamasaki (U.S. June 20, 1979), 442 US 682,99 S Ct 2545, 61 L Ed 2d 176.

Far from being scourge of modern jurisprudence, class actions contribute to its salubrity and vitality, and modern
manifestation of class action is efficacious jurisprudential tool, whose applicability is neither universal nor
monocentric. Jones v. Diamond (5th Cir. Miss. Sept. 26, 1975), 519 F2d 1090, 21 Fed R Serv 2d (Callaghan) 185,
disapproved, Gardner v. Westinghouse Broadcasting Co. (U.S. June 21, 1978), 437 US 478,98 S Ct 2451, 57 L Ed
2d 364.

Class action is in nature of derivative suit, where member of class may proceed for benefit of all, where all have
common interest. Anderson v. Abbott (D. Ky. Aug. 8, 1945), 61 F Supp 888.

Class action is method which Congress has established for vindication of public interest through private actions.
Gerstle v. Continental Airlines, Inc. (D. Colo. July 16, 1970), 50 FRD 213, 2 Empl Prac Dec (CCH) P10273, 14 Fed
R Serv 2d (Callaghan) 342, aff'd, (10th Cir. Colo. Oct. 2, 1972), 466 F2d 1374, 5 Empl Prac Dec (CCH) P7998, 16
Fed R Serv 2d (Callaghan) 693.

Class action is sophisticated joinder device which Rule 23 states is justified under certain circumstances to avoid
multiplicity of litigation, to avoid risk of separate litigations producing inconsistent results for or against persons
having same relationship to their adversary, and to provide mechanism for efficient litigation of related claims.
Schaffner v. Chemical Bank (S.D.N.Y. Mar. 10, 1972), 339 F Supp 329, 15 Fed R Serv 2d (Callaghan) 1394, Fed
Sec L Rep (CCH) P93403, 1972 Trade Cas (CCH) P73944.

Class action allowed under Rule 23 has as its roots practical considerations of efficiency in courts and fairness to
participants. J. M. Woodhull, Inc. v. Addressograph-Multigraph Corp. (S.D. Ohio 1974), 62 FRD 58, 18 Fed R Serv
2d (Callaghan) 512, 1974-1 Trade Cas (CCH) P74894.

Class actions are relatively inexpensive, expeditious, and socially desirable way for few named plaintiffs, usually
represented by highly professional public interest attorneys, to raise substantial questions concerning constitutional
or statutory rights of large number of people and to secure comprehensive and just remedies where rights are
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shown to be violated. Watson v. Branch County Bank (W.D. Mich. Aug. 12, 1974), 380 F Supp 945, rev'd, (6th Cir.
Mich. 1975), 516 F2d 902.

14. —Semi-public remedy

Rule 23 class action as way of redressing group wrongs is semi-public remedy administered by lawyer in private
practice; it is cross between administrative action and private litigation. Dolgow v. Anderson (E.D.N.Y. 1968), 43
FRD 472, 11 Fed R Serv 2d (Callaghan) 565, Fed Sec L Rep (CCH) P92125.

Foundation of class action is that it is semi-public remedy administered by lawyer in private practice, and is often
only practical effectuation of remedial provisions of legislative policies. Katz v. Carte Blanche Corp. (D. Pa. 1971),
53 FRD 539, 15 Fed R Serv 2d (Callaghan) 1169, rev'd, (3d Cir. Pa. Mar. 15, 1974), 496 F2d 747, 18 Fed R Serv
2d (Callaghan) 381.

15. Substantive rights and effect thereon

Because Rules Enabling Act forbids interpreting Fed. R. Civ. P. 23 to abridge, enlarge or modify any substantive
right, 28 USCS § 2072(b), class cannot be certified on premise that defendant will not be entitled to litigate its
statutory defenses to individual claims. Wal-Mart Stores, Inc. v Dukes (2011, US) 131 S Ct 2541, 180 L Ed 2d 374,
112 BNA FEP Cas 769, 94 CCH EPD P 44193, 161 CCH LC P 35919, 79 FR Serv 3d 1460, 22 FLW Fed S 1167,
on remand, remanded (2011, CA9) 659 F3d 801, 113 BNA FEP Cas 928 and (criticized in Chen-Oster v Goldman,
Sachs & Co. (2012, SD NY) 877 F Supp 2d 113, 116 BNA FEP Cas 755, 83 FR Serv 3d 64) and (criticized in
Moore v Napolitano (2013, DC Dist Col) 926 F Supp 2d 8, 117 BNA FEP Cas 1220) and (criticized in Lanovaz v
Twinings N. Am., Inc. (2014, ND Cal) 2014 US Dist LEXIS 174404).

Pursuant to appeal under 28 USCS § 1453, remand of customers’ class action against franchisor of tax preparers
was not appropriate because decertification of defendant class containing franchisor and its affiliates potentially
enlarged liability of franchisor as to fraud claims, expansion of liability did not relate back to original action, and
expansion thus permitted removal under Class Action Fairness Act of 2005 in that neither Fed. R. Civ. P. 23 nor
735 ILCS 5/2-801 et seq., altered any substantive right under 28 USCS § 2072(b). Marshall v. H&R Block Tax
Servs., Inc. (7th Cir. 1ll. Apr. 30, 2009), 564 F3d 826.

Because private plaintiffs do not have right to bring pattern-or-practice claim of discrimination, there can be no
entitlement to ancillary class action procedural mechanism pursuant to Fed. R. Civ. P. 23. Parisi v. Goldman, Sachs
& Co. (2d Cir. N.Y. Mar. 21, 2013), 710 F3d 483, 96 Empl Prac Dec (CCH) P44809.

Rule 23 is only rule of procedure for enforcement of substantive rights. Sperry Products, Inc. v. Association of
American Railro