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JURISDICTIONAL STATEMENT

Ivan Zochert appeals from the Order Granting Defendant’s Motion for Summary
Judgment and Denying Plaintiff’s Motion for Summary Judgment entered November 7,
2017 by which the circuit court, the Honorable Patrick Pardy presiding, dismissed all
claims against Protective Life Insurance Company, (“Insurer’), entering Judgment in

Favor of Insurer on all counts. Notice of Appeal was filed December 5, 2017.

STATEMENT OF LEGAL ISSUES

1. Do undisputed facts show Insurer breached its contract?

Trial court ruled that undisputed facts prove Insurer did not breach the contract.

e |saacv. State Farm Mut. Auto. Ins. Co., 522 NW2d 752, 754 (S.D. 1994) (Duty of
good faith is term of every insurance policy);

e Stenev. State Farm Mut. Auto Ins., 1998 SD 95, 119 (Violation of duty of good
faith is a breach of contract);

e Eidev. Southern Sur. Co., 55 SD 405, 409 (1929) (Insured is not required to elect
clauses in policy upon which claim is made);

e Heinv. Acuity, 2007 SD 40, 110, 731 N.W.2d 231, 235 (Unfair processing of
insurance claim can be a breach of duty of good faith whether benefits are
eventually paid or not).

2. Does South Dakota recognize the independent tort of insurance bad faith?

Trial court ruled it does not.

e Stenev. State Farm Mut. Auto Ins., 1998 SD 95, 119 (A cause of action against an
insurance company for bad faith failure to pay a claim is recognized in South
Dakota);

e Bertelsen v. Allstate Ins. Co., 2011 S.D. 13 { 46 (First-party bad faith occurs
“when an insurance company consciously engages in wrongdoing during its
processing or paying of policy benefits to its insured.”)



3. Could reasonable jurors conclude Insurer violated duties of good faith?

Trial court ruled they could not.

e Bertelsen v. Allstate Ins. Co. (“Bertelsen 111”"), 2013 SD 44, 1 17 (Question of
whether insurer has acted in bad faith is generally a question of fact).

e Champion v. United States Fidelity & Guaranty Co., 399 N.W.2d 320, 324 (Lack
of reasonable basis for denial of insurance claim may be inferred and imputed to

insurer where there is reckless indifference to facts or proofs submitted by
insured);

e Dakota, Minn. & E.R.R. Corp. v. Acuity, 2009 SD 69, 119 (Bad faith conduct may
include the failure to conduct a reasonable investigation concerning the claim).

STATEMENT OF THE CASE

Ivan Zochert brought this action against Insurer, an Alabama insurance company
that sold Ivan and his wife Lenore a “Cancer Policy” in 1990, which Zocherts maintained
for 22 years. When Lenore got cancer in 2012, Zocherts made a claim for benefits.

While Lenore was treating for cancer, Ivan tried to get Insurer to investigate, process, and
pay the resulting claim for benefits. He continued to try to get benefits for two years.
Eventually, Lenore passed away, and lvan sued Insurer for breach of contract and
insurance bad faith.

The parties brought cross-motions for summary judgment. Ivan asked the trial
court to rule that undisputed facts show Insurer breached contractual duties of good faith
and fair dealing and its contractual duty to pay benefits when due.! (SR 835-836, 863-

874) Insurer asked the trial court to rule that undisputed facts entitled it to judgment as a

! Plaintiff also asked the trial court to interpret certain policy provisions, but the trial
court’s ruling on that issue is not part of this appeal.



matter of law on the breach of contract claim and the tort claim. The trial court denied

Ivan’s motion, granted Insurer’s motion, and dismissed the lawsuit.

STATEMENT OF THE FACTS

In 1990, Lenore and Ivan Zochert buy a “Cancer Policy” from Insurer. (Policy,
SR 1011-1032, App. 72-95) The policy promises “benefits for losses due to Hospital
confinement and certain other expenses resulting from treatment for Cancer of an
Insured.” (SR 1017, App. 78) Benefits are payable for expenses incurred from 10 days
preceding the date of a positive cancer diagnosis. (Schedule of Benefits. SR 1018, App.
79).

Most policy benefits are tied to actual expenses incurred, which are subject in
some cases to dollar limitations specific to the nature of the charge and in all cases, must
be within the “usual and customary charge”. (SR 1018, App. 79) For example, “In-
Hospital Room and Board” benefits for the first 10 days of confinement are limited to
$160/day and “In-Hospital Attending Physician” benefits are limited to $25/day for
personal visits by attending Physicians other than surgeons. (SR 1018, App. 79).
“Surgical Expense” benefits include benefits for both surgery and anesthesia charges,
with a maximum benefit of $2500 for surgery and $630 for anesthesia.? (SR 1019, App.
80) Other benefits are not tied to actual expenses; for example, “Home Recovery Benefit”

promises $14.28/day while an insured is confined at home immediately following

2 The specific amounts of surgery and anesthesia benefits due depend on the 1969
California Relative Value Schedule (“CRVS”). The CRVS assigns a specific “Unit
Value” to surgeries and accompanying anesthesia, identified by surgical billing code. See
excerpts from CRVS. (SR 1312-1315) Insurer promises $50 for each “Surgical Value”
unit and $42 for each “Anesthesia Value” unit under CRVS. (SR 1019)



hospital confinement,® though insureds obviously do not receive a bill from anyone for
recovering at home. (SR 1018, App. 79) Besides the basic policy for cancer-related
benefits, Zocherts also bought a rider to pay benefits if they were ever placed in intensive
care, whether that care is related to cancer or not. (SR 1024-1025)

For 22 years, Zocherts pay premiums for their policy, expecting that if Ivan or
Lenore gets cancer, the policy will pay resulting medical bills. (Zochert deposition p.
17:23-24,% SR 942) Then, during a medical exam in 2012, a lump is found in Lenore’s
breast. (SR 960).

On July 5, 2012, Sanford surgeon Alan Christensen, MD performs Lenore’s first
cancer-related surgery, a biopsy to confirm the suspected diagnosis of cancer. (SR 960,
969). Tissue samples are sent to a pathology lab and by July 11, 2012, the microscopic
exam has yielded a report that 81-year old Lenore has invasive ductal carcinoma.
(SR970-975). Dr. Christensen assembles a medical team to consider treatment options,
including partial mastectomy (or “lumpectomy”) versus total mastectomy and nodal
dissection. (SR 976)

On August 14, 2012, Lenore has a partial mastectomy/lumpectomy under general
anesthesia at Prairie Lakes Hospital in Watertown. (SR 992-993) Lenore is hospitalized
until August 16, 2012. (SR 1308). The next day, August 17, lvan contacts Insurer and
requests claim forms. (SR 996) As he begins working on the forms, Lenore’s cancer

treatment becomes complicated by infection.

% The number of days for which a “Home Recovery Benefit” is supposed to be paid is
equal to the days of the hospital confinement preceding home recovery.

4 See Excerpt of deposition of Ivan Zochert, p. 17, lines 23-24 (SR 942).
4



When Dr. Christensen examines the surgical incision from Lenore’s partial
mastectomy on August 28, 2012, he is concerned about signs of infection. (SR 994) He
begins treating Lenore with antibiotics, then sees her again on August 31, 2012. (SR 995)
Dr. Christensen is still concerned about infection and notes the possibility of internal
bleeding, so he re-admits Lenore to the hospital. Lenore spends seven days in the hospital
on this second occasion, including three nights in intensive care. (SR 1310).

Meanwhile, Ivan is working on the paperwork Insurer sent him. He corrects his
name on the letter Insurer sent with the claim forms. (SR 1323, App 103). He completes
and signs the release Insurer requested to authorize the company to obtain Lenore’s
medical records. (SR 1328, App. 104) He fills out and signs Insurer’s general proof of
loss form. (SR 1325) He takes the Physician Statement to Dr. Christensen, who
completes the form and attaches a billing document that shows surgical charges for the
partial mastectomy performed on August 14, 2012. (SR 1324, 1326, App. 106, 107) Dr.
Christensen notes in the Physician Statement that Lenore’s cancer was initially diagnosed
July 11, 2012, informs Progressive Life that Lenore was hospitalized for several days for
the surgery, provides the hospital’s name and address, confirms the surgical procedures
(partial lumpectomy and layered closure) he performed on August 14, and signs the form.
(SR 1324). On September 14, 2012, 87-year-old Ivan Zochert puts all those things in an
envelope, hand addresses the envelope, and sends them to Insurer. (SR 1323-28, App.
102-107)

Insurer is a large insurer based in Alabama with about 8.3 million policies in
force. Insurer sells a variety of insurance products and handles claims arising from those

products, like the claim for cancer insurance benefits Zocherts filed with the company.



The manager of Insurer’s claims department, Debra Turner, estimates that although
Insurer’s claims department consists of only about twenty claims handlers, it handles
1,700 to 1,800 insurance claims each month. (Turner deposition, 17:9-10, SR 1752).

By September 21, 2012, Insurer knows that its insured, Lenore Zochert, has
cancer because her elderly husband, Ivan, contacted the company wanting to make a
claim under their policy. (SR 1323. App. 103). Because of the September 14", 2012
mailing that Ivan sent Insurer, Insurer knows the name, address, phone number and fax
number of Lenore’s doctor/surgeon; knows Lenore has had a partial mastectomy; knows
she was hospitalized for several days at the time of surgery; and knows the name and
address of the hospital where she was hospitalized. (SR 1324, App. 106). Insurer has a
billing document that shows some of Lenore’s treatment expenses — i.e., $3,383 in
surgical charges consisting of $2,371 for the partial mastectomy and $1,012 for the
layered closure. (SR 1326, App. 107) Insurer also has a signed authorization allowing it
to obtain whatever medical records and additional bills are necessary to understand and
document Lenore’s cancer treatment. (SR 1328, App.104)

Insurer has also banked 22 years’ worth of premiums from Zocherts to pay for the
service element of handling its insureds’ claim. It knows Zocherts’ policy offers several
different benefits besides surgical benefits for the mastectomy and layered closure on
August 14, 2012, but does not communicate anything to the Zocherts about various other
benefits available. Insurer chooses to not assist its insureds in identifying the coverage
and benefits to which the insureds are likely entitled. Insurer also chooses to not
investigate the claim. Instead, Insurer’s sole response to the claim is to look at the billing

statement for surgical charges Dr. Christensen attached to his Physician Statement, and



look no further. Insurer then sends an Explanation of Benefits (“EOB”) reporting “$
0.00” in benefits; the EOB says Insurer processed $3,383 of charges on September 21,
2012, but those charges are for “non-covered service” and tell Ivan that he should submit
a pathology report. (SR 1001, App. 109).

Ivan goes to Dr. Christensen’s clinic, Sanford Health, and requests a pathology
report. Sanford Clinic mails Insurer the report generated after the mastectomy,
confirming once again Lenore’s cancer. (SR 1002-1003). On November 13, 2012,
Insurer sends a check for benefits. The check is solely related to the surgical expenses
Lenore incurred on August 14, 2012, the day of her partial mastectomy. (SR 1126, App.
110) Insurer still has made no effort to obtain any of Lenore’s records or other bills.

Insurer has made no investigation of Lenore’s overall treatment or the expenses
she was incurring — by then, including not only treatment and expenses that obviously
preceded Lenore’s mastectomy in the first place (such as the biopsy that led to the initial
diagnosis of cancer July 11, 2012, as Dr. Christensen reported) — but also subsequent
treatment and expenses arising from Lenore’s post-surgical infection (including a seven-
day hospitalization including three days of intensive care). The company has not
investigated any other circumstances entitling Lenore to benefits (like her post-
hospitalization recuperation at home, which would trigger “Home Recovery” benefits),
and still has not advised Zocherts of other benefits they are entitled to under the
coverages they purchased.

Insurer already knows, but does not tell Lenore or lvan, that besides the surgical
expenses for the partial mastectomy and layered closure on August 12, 2012, there is

coverage in the policy for many other benefits Lenore is entitled to, including:



e “Surgical Expense Benefit” for the biopsy surgery on July 5, 2012;

e “Surgical Expense Benefit” for the anesthesia on August 14, 2012;

e “In-Hospital Room and Board Benefit” for her first hospitalization, at the
time of her mastectomy; and,

e “Home Recovery Benefit” for the first three days recuperating at home,
following her first hospitalization. (See SR 1018-1019)

Had Insurer made even a cursory investigation of Lenore’s claim, it also would know
Lenore is entitled to even more benefits — benefits related to treatment of the post-surgical
infection Dr. Christensen discovered shortly after her mastectomy, including:
. “Il:j—Hospital Room and Board Benefit” for her second hospitalization;
° aTHé)me Recovery Benefit” for the seven days recuperating at home,
following her second hospitalization; and

e “Hospital Intensive Care Benefit” for three days of intensive care received
during her second hospitalization.

However, Insurer has done nothing with the pathology report and other information it
already has about Lenore, has done nothing with the signed authorization it requested so
it could obtain medical records and bills, and has made no further inquiry about Lenore’s
situation. It is willfully ignorant of those particular benefits due under its policy. Later,
the manager of Insurer’s claims department will admit under oath that the company does
not even investigate claims its insureds submit, saying “[ W]e don’t investigate a claim.”
(Turner deposition, p. 15, line 8, SR 1750, App. 130)

With respect to the portion of the claim the company does process — surgeon’s
charges incurred for the partial mastectomy and layered closure on August 14, 2012
(which happened to show up on the document Dr. Christensen attached to his Physician
Statement), Insurer sends a check for $420 with an EOB saying nothing more is owed
because the surgical charges “exceed the amount which can be considered as a covered

charge.” (SR 1126, App. 110)



Ivan is puzzled, so he calls Insurer. On phone calls December 12 and December
13, 2012, Insurer’s claim handlers recognize that Ivan is elderly, is not understanding
how the claim is being paid, and has difficulty hearing. (SR 1006, App. 115) So, claims
handler Lia Velez follows up with a letter to Ivan on December 18, 2012. It offers little
more explanation, except to say that the surgical expense benefit is “payable in
accordance with California Relative Value Schedule.” (SR 1007, App.108)° The letter
does not mention any other benefits owed under the policy, much less explain why they
are not being paid. E.g., there is no mention of benefits for the anesthesia obviously used
during the mastectomy that was paid, for hospital room and board charges, for nursing or
physician care during hospitalization, or for the “home recovery” that followed Lenore’s
hospitalization. (SR 1007, App. 108)

A year after the claim was made, Ivan will learn Insurer takes the position it need
not investigate any claims, insisting it is up to the insured cancer patient (or, in this case,
her 88-year old husband) to know what benefits an insured may be entitled to, figure out
what information the company requires to process a claim, and gather all the evidence the
company wants as documentation (SR 1130, SR 1576). However, in December 2012
when lvan contacts Insurer to ask for help understanding what is going on with the claim
arising from Lenore’s cancer, the company’s response does not disclose any of that.
Insurer does not tell Ivan the company is doing nothing to investigate the claim and will

do nothing to investigate. The letter does not explain that, despite requiring a signed

® While the policy says surgical benefits are determined by the 1969 California Relative
Value Schedule (“CRVS?”), see fn. 2, communications from Insurer eventually reveal that
Protective does not even have access to and cannot produce the CRVS. According to one
claims handler, CRVS values supposedly were programmed into the company’s
computer system when the system was set up. (SR 1145)

9



authorization for the release of medical records, Insurer is not procuring Lenore’s bills or
records, but is waiting for Ivan to collect all Lenore’s information. It also does not say
that Insurer is assuming, common sense notwithstanding, that Lenore’s treatment entailed
nothing before or after Dr. Christensen removed the lump from Lenore’s breast, unless
Zocherts specifically prove otherwise.

Ivan knows no more after receiving Insurer’s December 18, 2012 letter than he
knew the week before, when he called the company to express his confusion and ask for
clarity. Despite collecting the Zocherts’ premiums for decades, the company offers no
help with the claim. Insurer’s practice is to delegate its duty to investigate an insured’s
claim to the insured, the insured’s spouse, or an attorney hired by the insured at their own
expense, and to delegate its duty to inform an insured of applicable coverage to the
insured’s attorney should an insured be able to find an attorney to get involved given
relatively modest claim amounts.

Exasperated, Ivan finds an attorney to help.

At Ivan’s expense, his attorney begins reviewing the Insurer policy and asking
Insurer pointed questions about benefits. On March 13, 2013, Ivan’s attorney asks why
benefits have not been paid under provisions in the policy like the “In-Hospital Room and
Board Benefit” or the “In-Hospital Attending Physician Benefit.” (SR 1008) The
company responds by saying those benefits have not been paid because Ivan has not
submitted Lenore’s bills from the hospital and physicians who treated her there. (SR
1009) Ivan and his attorney gather those bills and forward them to the company, along
with hospital records showing Lenore was hospitalized from August 14-16, 2012. (SR

420-429)

10



Though Insurer has not been willing to use the signed medical release to get
billing information or medical records that might support paying benefits, it does briefly
investigate for the purpose of limiting benefits. Namely, once Insurer has hospital
records further confirming what the Physician’s Statement had already informed it,
Lenore’s stay at Prairie Lakes Hospital in Watertown from August 14 — 16, 2012. Insurer
contacts the hospital to see if Lenore was confined for three days of hospitalization, or
only two. (SR 1579, App. 116) Although Lenore’s hospitalization lasted portions of
three days, if Insurer can confirm the hospital only charged Lenore for two days, Insurer
will save $174.28 ($160 in room and board benefits and $14.28 in home recovery
benefits). (SR 1018, App. 79)

In May of 2013, nine months after lvan first submits the claim, Insurer finally
issues a second benefit payment, sending Ivan directly a check for $474.56. (SR 1127,
App. 111) The payment includes $126 as an anesthesia benefit related to Lenore’s
mastectomy, $320 for two days of hospital room and board, and $28.56 for two days of
corresponding home recovery. (SR 1127, App. 111) Still, the company has done nothing
to investigate, process, or pay other benefits, such as “Surgery Benefits” for the biopsy
surgery or benefits related to Lenore’s second hospitalization.

Ivan finally learns why his claim was not being fairly processed from the
beginning. On August 26, 2013, almost a year since Zocherts first submitted their claim,
Ivan’s counsel asks Insurer what it has done to determine what benefits are due, and
specifically asks if the company has requested an itemized billing from Lenore’s
physician; Insurer responds by admitting it has not requested any billings, saying “it is

the insured’s responsibility to submit any/all itemized bills....”(SR 1130) By then,

11



Lenore has passed away.® In the following months, Ivan and his counsel work to identify
applicable coverage, continue to question Insurer about why it is not paying additional
benefits, and gather and submit additional information about Lenore’s treatment and
expenses (e.g., see SR 485-490) Claims handlers continue an extended game of cat-and-
mouse in which they pay benefits only if lvan can identify the right coverage and what
document Insurer requires for payment under that coverage.

On August 26, 2014, Ivan sues Insurer for breach of contract and insurance bad
faith, contending that Insurer’s unfair insurance claims processing system prejudices
cancer-stricken policyholders and their families. Within the next two weeks, Insurer
processes and pays $1,850 more in benefits. (SR 1128-29, 1311, App. 112-113, 114)

Additional facts will be provided as relevant below.

ARGUMENT

I. Undisputed Facts Show Insurer Breached Its Contract

Once material facts are determined to be undisputed, reviewing a trial court’s
action in granting summary judgment is limited to whether the law was correctly applied.
Hoglund v. Dakota Fire Ins. Co., 2007 S.D. 123 17, 742 N.W.2d 853, 856. Questions of
law are reviewed de novo, with no deference given to the trial court’s decision. Id.

Elements necessary to prove breach of contract in South Dakota are "(1) an
enforceable promise; (2) breach of the promise; and (3) resulting damages." Bowes
Constr., Inc. v. S.D. DOT, 2010 SD 99, 793 N.W.2d 36, 43 (S.D. 2010). There is no
dispute here about an enforceable promise; both sides agree Insurer’s policy was in effect

when Lenore was diagnosed with cancer. The issue is whether undisputed facts prove

® Lenore died August 2, 2013.
12



Insurer breached contractual promises, as Ivan contends, or whether no jury could
reasonably conclude it had done so, as Insurer argued.

Given the undisputed material facts, the question of whether Insurer breached its
promise can only be answered affirmatively, entitling Ivan to summary judgment on that
issue. SDCL 15-6-56(c) The trial court should have granted Ivan’s motion. Instead, the
trial court ruled that even if all facts and inferences are viewed in Ivan’s favor, no
reasonable jury could conclude Insurer had breached the contract. The trial court erred,

and should be reversed.

A. Insurer breached the implied contractual duty of good faith

1. Insurer owed its insureds the duty of good faith

Every contract contains an implied covenant of good faith and fair dealing that
prohibits a contracting party from injuring the other party’s right to receive contract
benefits. Garrett v. Bankwest, Inc., 459 N.W.2d 833, 841 (S.D. 1990), citing Restatement
(Second) of Contracts, 8205 (1981). Because good faith duties are contractual, violating
them constitutes a breach of contract, as well as a tort. While South Dakota law
recognizes tort liability for a breach of good faith duties, contract liability remains. Stene
v. State Farm Mut. Auto Ins., 1998 SD 95, 419 (“An insurer’s violation of its duty of
good faith and fair dealing ... is also a breach of contract.”)

Since at least 1969, the duty of an insurer to act in good faith toward its insured
has been recognized as an implied term of every insurance contract in South Dakota.
Kunkel v. United Sec. Ins. Co., 168 N.W.2d 723 (S.D. 1969); Isaac v. State Farm Mut.
Auto. Ins. Co., 522 NW2d 752, 754 (S.D. 1994); Stene at §19. In Kunkel, the court held

that insurers have a “duty to exercise good faith” and noted, “Good faith is a broad and

13



comprehensive term.” Kunkel at 726. Except in workers compensation, the issue is not
simply whether an insurer ultimately pays benefits, as an insurer can breach its duty in
the way it processes benefits, whether or not benefits eventually are paid. Hein v. Acuity,
2007 SD 40, 110, 731 N.w.2d 231, 235.

The variety of cases involving breach of an insurer’s duty of good faith illustrates
that the duty is broad. An insurer’s contractual duty of good faith and fair dealing
specifically includes the duty to conduct a reasonable investigation concerning a claim
made under the policy. Dakota, Minn. & E.R.R. Corp. v. Acuity, 2009 SD 69, 119, 771
N.W.2d 623, 629, citing Walz v Firemen's Fund Ins. Co.,1996 SD 135, 8, 556 N.W.2d
68, 70. (“Bad faith conduct may include the failure to conduct a reasonable investigation
concerning the claim.”); Hanson v. Mut. of Omaha Ins Co, 2003 US Dist LEXIS 28242,
10-12 (DSD Apr 29, 2003) (Schreier, J) (Insurer has the duty of gathering the necessary
information to determine whether to pay benefits.)

The specific good faith duty Kunkel announced was the “duty to exercise good
faith and give equal consideration” to an insured’s interests. Kunkel at 726. The duty also
requires the insurer to consider evidence supportive of an insured’s claim, not just
evidence seeming to contradict the claim. Dakota, Minn. & E.R.R. Corp, 2009 S.D. 69 at
1122-24, 27. The good faith duty further requires there not be “unreasonable delay in
performing under a contract...” Champion v. United States Fidelity & Guaranty Co., 399
N.W.2d 320, 322, quoting 16A J.A. Appleman & J. Appleman, Insurance Law and
Practice, 88878.15, at 422-24 (1981).

An insurer’s good faith duty to its insured is so substantial, insurers often are

referred to as fiduciaries. See Crabb v. National Indem. Co., 205 N.W.2d 633, 637 (SD
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1973) (refers to insurer’s “fiduciary relationship” with insured); Bertelsen v. Allstate Ins.
Co.,2011 S.D. 13947, 796 N.W.2d 685, 700 (describes insurer’s role as “like that of a
fiduciary”); Helmbolt v. LeMars,, 404 N.W.2d 55, 58 (S.D. 1987) (refers to insurer’s
“fiduciary relationship” to insureds).

In Trouten v. Heritage Mutual, the Court explained:

“The obligations of good faith and fair dealing encompass qualities of decency

and humanity inherent in the responsibilities of a fiduciary. Insurers hold

themselves out as fiduciaries, and with the public’s trust must go private

responsibility consonant with that trust.” 2001 SD 106, 31, 632 N.W.2d 856,

863.

Whether an insurer fulfills its fiduciary duty of good faith is not determined
simply by whether the insurer ultimately pays benefits. That is because when consumers
buy insurance, they are paying for more than just the right to eventually be paid benefits;
they also are paying for service in the event of a claim. (SR 1747, App. 129) Basic
insurance industry standards, confirmed by undisputed expert evidence, hold that among
the services policyholders purchase with their premiums are assistance to help
policyholders identify coverage and understand what triggers coverage, and active
investigation by claims handlers, including reasonable efforts to obtain bills and other
documents concerning a loss. (SR 1139, Flood declaration 122.) Insurer’s manager of the
claims department agrees.

2. Insurer breached the duty of good faith

e Duty to conduct reasonable investigation

Insurer breaches its good faith duty to conduct a reasonable investigation of the

claim arising from Lenore’s cancer. The Insurer knows that when insureds pay
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premiums, they are entitled to service in the event of a claim and that service includes
investigating the insured’s claim. Insurer’s claims manager testified:

Q. Well, the insurance company [is] being prepaid by the policyholder every
month when every policyholder pays premiums to provide service, right?

A. Correct.

Q. And that service includes providing investigation when a claim is made?

A.  Right. (SR 1750, App. 130)

However, when Lenore gets cancer and her husband tells Insurer they want to
claim benefits, undisputed evidence shows Insurer does not investigate the claim. Insurer
has everything necessary to obtain any documents it needs to determine what benefits
should be paid: names, addresses, and phone numbers of Lenore’s doctor and hospital,
dates of her diagnosis, initial hospitalization, and her mastectomy, and a signed release
allowing it to get her records and bills. (SR 1323-1328, App. 102-107) Insurer
nevertheless does nothing to investigate, making no effort whatsoever — much less
reasonable effort — to investigate facts supporting the claim. (SR 1009, App.144; SR
1130, App.145)

Insurer claims it discharged its duty to investigate by delegating that duty to
Lenore’s husband — supposedly making it Ivan’s job to figure out what treatment
expenses and other losses were covered, identify what documents were available to prove
losses, and gather the documentation for claim handlers. That argument fails for several
reasons. First, insurers know they cannot avoid the duty of good faith in South Dakota by
delegating the duty to an independent adjuster. Eldridge v. Northwest G.F. Mut. Ins. Co.,

221 N.W.2d 16, 21 (SD 1974). If an insurer cannot avoid responsibility for good faith by
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delegating its duties to a professional adjuster or to an attorney (see Dakota, Minn. &
E.R.R. Corp. 2009 S.D. 69 at 122-27), it makes little sense to suggest an insurer can
absolve itself of responsibility for good faith by delegating its duties back to the insured.

Neither eighty-one-year-old Lenore Zochert, cancer-stricken and living in a
nursing home (SR 944, Zochert deposition, 25:21 — 26:11) nor her 87-year-old husband
were employed by Insurer to handle claims. They were policyholders who had paid for
claim handling by sending premiums year after year — people whose premiums helped
fund Insurer’s payroll. Neither they nor other insureds can be expected to have claims
handling skills or expertise. There is no basis for contending insureds should provide the
service an insurer was supposed to perform for them in exchange for premiums. (SR
1138 117, SR 1139 122, Flood Declaration)

Insurer’s claim handler admits insureds should not have to hire an attorney to
provide services necessary to get a claim paid:

Q. Insureds and policyholders shouldn’t have to hire a lawyer to get their
benefits under their policy, should they?

A. Absolutely not. (SR 930, App.143, Henry deposition)

Zocherts’ circumstances demonstrate why it is ludicrous to say that policyholders
who pay for decades for cancer insurance should relieve Insurer of its legal duty to
investigate claims by investigating their own claims at their own expense. If Lenore or
some other insured cancer patient happened to be a widow, would the insurer seriously
contend she had to either investigate the claim herself or forego policy benefits? The fact
that Lenore happened to have a husband surely cannot disqualify her for services insurers
generally owe their insureds. Especially considering that insureds making claims under

this policy are by definition dealing with cancer so serious it requires surgery and
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hospitalization, Insurer’s approach appears intended to obtain windfalls by impeding and
minimizing claims from the most vulnerable policyholders. In no way does such an
approach “encompass qualities of decency and humanity inherent in the responsibilities
of a fiduciary,” which Trouten describes as qualities of an insurer’s duty.

Insurer essentially delegates the duty to investigate back to insureds by including
language in its proof of loss form telling them to submit bills (SR 1325, App. 105), but
even if circular delegation back to insureds were allowed to contradict established
principles of bad faith law, contract law makes it clear there was no such agreement here.
The insureds’ obligations stated in the contract are to give written notice of the claim
within 60 days and file a written proof of loss within 90 days. (SR 1021, App 82)
Nothing in the policy says policyholders must investigate their own claims — or even that
they are responsible to gather and submit bills concerning their claim. Basic principles of
contract law prohibit Insurer from unilaterally adding terms to the parties’ agreement
after the fact. Zocherts did not contract away their right to have the insurer conduct a
reasonable investigation of the claim arising from Lenore’s cancer treatment, much less
agree to take on themselves the duty to investigate, and Insurer has no power to
unilaterally amend the insurance contract.

e Duties to disclose coverage, give insured equal consideration, and consider
reasons to pay claims

Insurer breaches various other duties of good faith and fair dealing, evidenced
especially by how the company disregards information it does have and by its lack of
meaningful communication with its insureds. The fiduciary-like duty of good faith does
not allow an insurer to play a game of hide-and-seek that makes insureds figure out

where coverage exists and then set out to find what the company demands as proof before
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benefits can be paid. As noted above, the good faith duty requires an insurer to disclose
applicable coverages — not require insureds to identify coverages and elect which
coverage to apply to the claim. This is not the first time an insurer in South Dakota has
tried to use this type of excuse to avoid extra contractual liability.

This Court found it “particularly egregious” when an insurer failed to tell its
insured that particular coverage would be available if the insured provided certain
information. Biegler v American Family Mut. Ins. Co., 2001 SD 13, P33-P34. The
impropriety of expecting insureds to figure out which coverages they qualify for and
want to claim has been known for nearly 90 years. “An insured is “not obliged . . . to
elect upon which of the clauses in the policy the claim might be made.” Eide v. Southern
Sur. Co., 55 SD 405, 409 (1929). In Isaac., a bad faith verdict was upheld where the
insurer failed to disclose UIM coverage, then tried later to excuse the nondisclosure by
arguing that workers comp benefits were to be set off against it. 522 NW2d 752, 754 (SD
1994) In the landmark case relied on in Trouten, 632 N.W. 2d at 863, the court held,
“To protect [the insured’s] interests it is essential that an insurer fully inquire into
possible bases that might support the insured’s claim.” Egan v. Mutual of Omaha Ins.
Co., 24 Cal. 3d 809, 819 (1979).

When Lenore’s claim is submitted, Insurer does essentially nothing to identify
various coverages under which her claim could yield benefits or otherwise inquire into
possible bases supporting the claim. (See SR 1137, App.122), Flood Declaration, §14)
Not once in Insurer’s communications to Ivan does it ever disclose the many different
coverages Lenore qualified for. Not once do claims handlers initiate even a telephone

interview of Lenore, Ivan, or Lenore’s doctor to determine the scope of Lenore’s
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treatment or nature of any ongoing treatment or recovery. Not once do claim handlers
use the authorization the company has to obtain Lenore’s medical records, which would
disclose triggers for many additional benefits.
Insurer even disregards the information it does have. For example:
e Insurer knows its insured had a mastectomy surgery, but does not tell its policyholder
there are anesthesia benefits or look for evidence supporting payment of anesthesia

benefits.

e Insurer knows its insured has been hospitalized because of cancer, but does not
inquire about or look for evidence supporting paying hospital in-room benefits.

e The policy provides benefits for “home recovery” following cancer-related
hospitalization, but Insurer does not tell its policyholder about that benefit or
voluntarily just pay it when they know an insured has been hospitalized.

Such a head-in-the-sand approach by an insurer trying to avoid claim payments by
willful ignorance is inconsistent with the affirmative duties recognized in Biegler, Isaac,
and Egan. It is also undisputed that this type of passive claims handling does not meet
industry standards (SR1134-1141, Flood declaration App. 119-126).

Both in its refusal to identify applicable coverages and in how it handled factual
information about Lenore’s claim, Insurer failed to give its insured’s interest in having
the claim paid equal weight to the company’s interest in not paying the claim. It is
particularly telling that on the one occasion Insurer used the authorization it had for
release of Lenore’s medical information, it was to check with the hospital to see if Lenore
is owed for three days of hospitalization and home recovery, since the company has
documents referring to Lenore’s hospitalization from August 14-16, 2012, or just two
days. (SR1138, App. 123, Flood declaration, 117) Saving less than $200 for the

insurance company was a sufficient interest to prompt claims handlers to use the signed

release, pick up the phone, and contact the hospital for information — but never did the
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company use the release to further the insured’s interests by requesting treatment records
that would give a more complete picture of her cancer treatment and therefore reveal a
duty various other benefits.

Insurer also breached the duty of good faith requiring no “unreasonable delay in
performing under a contract,” Champion, 399 N.W.2d at 322. That aspect of the good
faith duty essentially duplicates an express contractual duty here, so discussion of that
breach is handled immediately below.

Undisputed facts show Insurer breached the contract by breaching one or more of
the implied duties of good faith — the promises to conduct a reasonable investigation, to
give an insured’s interests equal weight, and to consider evidence supporting payment of
a claim, not just reasons to deny it. Ivan was entitled to summary judgment on breach of
contract based on the breach of any or all of those promises, and the trial court erred by
denying the motion. The trial court erred further by not only denying Ivan’s motion, but
granting Defendant’s motion to dismiss by finding that even when the facts are viewed
most favorably to Ivan, no reasonable jury could conclude the company had breached any

of its contractual duties of good faith.

B. Insurer breached its contractual duty to pay benefits when due

1. Insurer owed a duty to pay benefits in a timely manner.

The insurance policy states:

¢ “Notice of Claim Written notice of claim must be given within 60 days after a
covered loss starts or as soon as reasonably possible. [ . . .]”;

e “Claim Forms. When we receive a notice of claim we will send you forms for filing
proof of loss. [. . .]”
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e “Proofs of Loss. Written proof of loss must be given to use within 90 days after the
occurrence or commencement of any loss covered by the policy. [. . .]”

The policy promises that once the company receives written proof of loss, it will pay all
benefits then due:

“After we receive written proof of loss, and subject to the terms of this policy,
we will pay benefits then due under this policy.” (SR 1022, App. 83)

At the trial court, Insurer argued it was necessary for Zocherts to gather and
submit Lenore’s itemized bills because, it contended, the itemized bills themselves were
the only “proofs of loss” that could trigger coverage. However, nothing in the policy
says “written proof of loss” refers to a collection of every itemized bill incurred related to
the loss, nor otherwise says the insured will be required to undertake an ongoing effort to
gather and submit all billings or other document relating to the loss. In fact, nowhere
does the policy ever even mention the word “bill.”

Meanwhile, insurance law makes it clear that proof of loss is effectively a notice
requirement that allows the insurer to prepare a defense. The requirement of proof of
loss is to cue the insurer to do the investigation, an investigation that protects both insurer
and insured. Auto-Owners Ins. Co. v. Hansen Housing, Inc. 2000 S.D. 13, 1 31, 604
N.W. 2d 504, (2000) citing City of Ft. Pierre v. United Fire and Casualty Co., 463 N.W.
2d 845 (S.D. 1990). Notice and proofs of loss are not supposed to be some technical
escape hatch for insurers to use to avoid paying claims. Id. In this case, Insurer never did
the investigation once it received notice and proofs of loss. Yet, it argues it is not
responsible for paying Zocherts’ claim because neither Lenore nor her husband provided

each and every “itemized billing.”
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Insurer also argues because neither Lenore nor Ivan said that they wanted to be
paid for Lenore’s hospitalization, Insurer was justified in not paying it. The Eide Court
put that kind of argument to rest nearly 90 years ago in South Dakota. More recently
another court has further elaborated. In the Kansas decision of Bartlett v. CNA, 104 P.3d
1011, 1017 (Kan. App. 2005) the insurer made the same kind of argument Insurer makes
here: that its insured had not specifically requested the coverage, so the accident notice
was insufficient to make an under-insured motorist claim. The Court disagreed,
concluding that: “[t]he [insurer’s] argument is unsupported by law, contract, or common
sense.”

The notice provisions of the policy do not require the insured to identify for

his or her company the coverage provision which will be applicable to the claim.

One would expect the insurance company, which drafted the insurance policy, to

have a greater knowledge of the applicability of the various coverages contained

in the policy than a person who purchases the policy.

To suggest that the insured has to identify the precise coverage that will apply to

an accident is totally unpersuasive. Upon being notified of an accident, it is

incumbent on the insurance company to investigate the applicability of its

insurance policy provisions. Bartlett, 104 P3d 1011, 1017 (Kan. App. 2005)
(emphasis added).

The same applies here: Insurer knows Lenore had cancer, knows cancer was
diagnosed via biopsy, knows cancer was surgically operated on, knows who the surgeon
was that performed the operation, knows where Lenore was hospitalized and treated, and
knows the dates of the initial hospitalization. Insurer even required Ivan to complete and
return a medical release authorization that would allow claims handler to get whatever
additional information Insurer needed. Yet, Insurer chooses to do nothing with this
information and prefers to put the burden on the 87-year-old husband of a cancer-stricken

policy holder, instead of allowing him to be with his wife while she recovers.
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2. Insurer breached its duty to pay benefits when they were due.

Ivan promptly notifies the company of Lenore’s cancer and the resulting claim for
benefits. Well within 90 days, Ivan submits written proof of loss, returning every form
Insurer provides, including the medical release authorization, Physician Statement, and
general proof of loss form. By October 24, 2012, Ivan also has a pathology report
submitted confirming Lenore’s diagnosis. (SR 1323-1328, App. 102-107) lvan gives
Insurer everything it needs to proceed with reasonable investigation and processing.
Knowing nothing more than it already knows, if Insurer had made reasonable inquiry, it
would find Lenore entitled to at least these benefits: surgical benefits for the biopsy;
surgical benefits for the partial mastectomy; anesthesia benefits for the mastectomy; in-
hospital benefits for room and board; home recovery benefits following the first
hospitalization; in-hospital benefits for room and board during the second hospitalization;
intensive care benefits; and home recovery benefits following the second hospitalization
and ICU stay. All those losses were incurred by early September of 2012 and subject to
documentation soon after, had claim handlers made reasonable inquiry. Instead, Insurer
pays a single benefit on November 13, 2012: surgery benefits for the partial mastectomy.

Another six months later, only after Ivan hires an attorney who works to get
Insurer to pay additional benefits, Insurer finally pays more benefits. May 13, 2013, it
pays $474.56 in benefits for anesthesia and room and board charges during Lenore’s first
hospitalization and two days of post-hospitalization recovery. (SR 1127) Insurer has
known of the surgery and initial hospitalization triggering those benefits since September

of 2012.
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For over 15 months, Insurer again pays nothing. Only then — a week after Ivan
sues the company, a year after Lenore dies, and two years after lvan first notifies it of
Lenore’s cancer and files a claim —does Insurer start paying additional benefits. Finally,
the company resumes paying benefits. Beginning August 29, 2014, it starts issuing
checks totaling $1,850, all representing benefits for losses occurring two years earlier,
including payment for Lenore’s July 5, 2012 biopsy. (SR 1309-1311)

These undisputed facts prove breach of the implied and express duties to pay
benefits when due without unreasonable delay. Insurer argues that because once Ivan or
his counsel identified coverage for Ivan and then submitted the itemized bills, they were
paid within 30 days. However, that misses the point. Had insurer done the necessary
investigation and coverage disclosure when it was supposed to, the bills would have been
paid as much as two years earlier and lvan would not have had to hire an attorney to
process and investigate their claim. He had already paid Insurer for 22 years to do

exactly that.
1. The Trial Court Erred in Dismissing the Bad Faith Tort Claim

A. South Dakota recognizes the tort of insurance bad faith.

The trial court erred when finding that insurance bad faith is not a tort. Since at
least 1969, this Court has ruled that in cases of a contract between an insurer and its

policyholder, breach of the universally implied contractual duty of good faith’ gives rise

" Every contract includes an implied contractual term requiring good faith and fair
dealing. Garrett, 459 N.W.2d at 841. While every contract does not allow a breach of
good faith and fair dealing claim despite the implied term, such a claim does exist when it
arises in an insurance claim.
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to a tort claim. Kunkel, 168 N.W.2d 723 (S.D. 1969); Isaac at 754; Stene at {19. The trial
court is unquestionably wrong.

Insurer argued that “South Dakota does not recognize the tort of breach of duty of
good faith and fair dealing.” (SR 1215) Ignoring more than a dozen published South
Dakota Supreme Court opinions recognizing tortious breach of the duty of good faith and
faith dealing in insurance contracts, Insurer brazenly claimed no such claim exists. (SR
1215). The company’s contention was particularly alarming, considering it had cited
several published opinions to the contrary in its own briefing. Nevertheless, overlooking
nearly 50 years of caselaw, the trial court adopted the falsehood on its way to granting
Insurer’s motion to dismiss, finding that “South Dakota’s not recognized that action” (SR
1724, lines 18-22).

B. Jurors reasonably could find Insurer liable for the tort of bad faith.

1. Bad faith requires an insurer to know of, or have reckless disregard for, the
lack of reasonable basis for its conduct.

For an insurer’s breach of the good faith duty to be tortious, the insurer must lack
a reasonable basis for its conduct and know of the lack of reasonable basis or recklessly
disregard whether a reasonable basis exists. Mordhorst v. Dakota Truck Underwriters,
2016 SD 70, 19, 886 N.W.2d 322; Bertelsen v. Allstate Ins. Co. (“Bertelsen 111”), 2013
SD 44,9 17, 833 N.W.2d 545, 554. An insurer’s knowledge of the lack of a reasonable
basis to deny benefits “may be inferred and imputed to an insurance company where
there is a ...reckless indifference to facts or to proofs submitted by the insured.”
Mordhorst, 2016 SD 70, 19, quoting Champion, 399 N.W.2d at 324.

2. Bad faith is a question of fact, appropriate for summary judgment only if
reasonable jurors could reach but one conclusion.
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Insurer was required to show there is no genuine issue of material fact regarding
the tort claim and that undisputed material facts entitled the company to judgment as a
matter of law. SDCL 15-6-56(c); Schliem v State, 2016 SD 90, § 7. Wildeboer v. SD
Junior Chamber of Comm., 1997 SD 33, 110, 561 N.W.2d 666, 668-69. =~ Whether an
insurer has acted in bad faith is generally a question of fact. Bertelsen 111, 2013 SD 44,
17. A party moving for summary judgment is entitled to judgment as a matter of law on
factual questions only when the evidence is such that reasonable jurors could “draw but
one conclusion from facts and inferences.” Wilson v. Great Northern Ry. Co., 83 SD
207, 213, 157 N.W.2d 19, 222 (1968). Furthermore, the evidence must be viewed most
favorably to the non-moving party, with reasonable doubts resolved against the movant.
Wilson, 157 N.W.2d at 21. Insurer cannot meet that burden. Instead, all insurer offers is
the argument that once Ivan and his counsel performed the investigation and claim
processing at the Zochert’s expense, Insurer paid the benefits within 30 days.

3. Jurors could find that Insurer knew of, or had reckless disregard for, the
lack of reasonable basis for its conduct.

The discussions above that establish breach of contract will not be repeated here
for purposes of arguing the related tort of bad faith; set out below are particular facts that
show the tortious nature of the insurer’s conduct.

There are at least three examples showing the tortious nature of Insurer’s conduct
toward its insureds: how the company handles Lenore’s biopsy and otherwise fudge facts
to try to shrink coverage, the company’s general nondisclosure of coverages, and how the
company incentivizes its claims handlers. lvan consulted an insurance expert, Elliott S.

Flood, who spent a career handling such matters for insurers. After reviewing the entire
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claim file, Flood confirms that Insurer lacked a reasonable basis when it denied and failed
to fairly and properly process and pay the claim. (SR 1134-1141, App. 119-126), Flood
declaration) Flood’s conclusions are undisputed by any other insurance claims handling
expert.

e Handling of Lenore’s biopsy shows bad faith

It cannot be surprising that when a doctor meets with a patient believed to have
breast cancer, one of the first steps in treating the patient is to perform diagnostic tests,
likely including a biopsy, to confirm diagnosis and determine the nature of the cancer.
Claims handlers know cancer must be “diagnosed” before it is treated, and claims
handlers assigned to claims under Insurer’s cancer policy should know that diagnosis of
breast cancer often is done by biopsy. The policy nowhere excludes coverage for
diagnosis; in fact, it requires that cancer be diagnosed by microscopic pathology and
allows payment for expenses incurred up to 10 days before diagnosis. (SR 1018, App.
79)

When Insurer gets notice of Lenore’s cancer, its claim handlers do not request any
record documenting the biopsy or when it occurred so they can pay benefits for the
procedure. They do not tell the insureds that a biopsy triggers entitlement to a Surgical
Expense Benefit. More than two years after Lenore’s biopsy, Insurer finally pays $30 for
the biopsy as a surgical expense. (SR 1128, App. 112) In the meantime, claim handlers
fail to pay for Lenore’s biopsy, apparently engaging in a game of Catch-22, refusing to
acknowledge a biopsy as surgery for purposes of Surgical Expense Benefits, later
insisting it is surgery when some other argument arises:

Q. And "treatment™ could mean just surgery or just chemotherapy, or it could
also mean diagnosis, like a biopsy, a needle that gets pushed into

28



somebody's breast to take a tissue sample. Now, one of those favors the
policyholder and one doesn't. Were you ever trained that you have to use
the one that favors the policyholder?

MS. WEBER: Object to form.

A.

Q.
A

No, because we have to go off of what the word “treatment™ means.
Having a biopsy isn't treatment.”

It's surgery.
So it's not a form of treatment, because it's not -- a biopsy is for the
purposes of diagnosis only, not necessarily to treat or remove their cancer.

That's a separate surgery.

So you don't think the word "treatment” includes things like a biopsy or
mammogram, things that are used before chemotherapy might start?

Those are for -- for me personally the way | would view it, and the way

the policy dictates from my understanding, is that those are for laboratory
purposes.

Because we are not -- they are not treating the cancer. A form of treatment
would be chemotherapy or radiation.
Is surgery treatment?

Yes, it can be, if it's going to fully remove their cancer, depending on what
type of cancer they have. [...]

So, in your mind as you handle claims, surgery is treatment for cancer?

Yes, it can be.” (SR 842-1144)

While the claim handler demands that a biopsy is surgery, not treatment which is

absurd and beside the point, what is on-point is that the claims handler in this case did not

29



pay the biopsy under the surgical expense benefit despite knowing a biopsy is surgery. If
that were not enough to avoid paying for biopsies, one claim handler further narrows
eligibility criteria by blatantly disregarding policy terms, as indicated on this note found in
the claim file. (SR 1154) The claim handler refuses to process bills prior to the date of
diagnosis of cancer — even though the policy expressly says it will cover expenses incurred

within “10 days preceding the date of positive diagnosis of Cancer.”
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To make matters worse, the claims handler not only misstates the policy provision
regarding onset of eligibility, but focuses on an August 14, 2012 pathology report,
unrelated to the initial date of diagnosis. Insurer knows Lenore’s cancer was diagnosed
as of July 11, 2012; the Physician’s Statement expressly stated that. But the claims
handler chooses instead to use a date from the pathology report generated after Lenore’s
mastectomy.

Claim handlers assigned cancer policy claims know there are often multiple
pathology reports during any course of cancer treatment, and that mastectomies likely do
not occur unless cancer was diagnosed prior to surgery. Yet, rather than using the initial
diagnosis date Dr. Christensen provided, Insurer chooses to focus on a later pathology
report concerning tissue taken during the mastectomy. By pretending August 14, 2012

was the “first diagnosis” of cancer and by ignoring that the policy covers expenses
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incurred even 10 days prior to diagnosis, Insurer pushes back considerably the period for
which benefits will be owed, avoiding payment for earlier charges.

e Efforts to avoid applicable coverage shows bad faith

Discovery reveals that how Lenore’s claim was handled is a consequence of
specifically designed company mechanisms and practices happening over and over in
thousands of cases. It is an unfair claims practice for an insurer to fail to adopt and
implement reasonable standards for claim investigations and settlement. SDCL 58-12-
34(3). Yet, despite being a billion-dollar insurance company handling 1,700 to 1,800
claims a month, Insurer has no standards that guarantee the fair and prompt investigation
of insurance claims. (SR1140, App. 125, 123-24 Flood declaration) The only standard for
performing fair and prompt investigation is the standard that the claims manager testified
to, “We don’t investigate a claim.” (SR 1750, App.30)

The harmful effects on insureds is evident. For example, although Insurer
requires that insured claimants sign a medical release authorization form allowing the
company to obtain protected health information and requires a doctor to confirm
diagnosis of cancer, dates of hospitalization and surgery, and the name and address of the
relevant health care facility, Insurer does not use the releases to obtain any medical
information to support claims payments. Requiring insureds complete and return an
authorization to medical records gives insureds the idea that Insurer is going to do
something with the authorization. Insurer does nothing except protect its self.

Instead, when a claim is submitted, Insurer just tells policy holders things like,
“Charges excluded exceed the amount which can be considered as a covered charge” or

“Please Submit Pathology Report for 1% Diagnosis of Breast Cancer.” Insurer never tells
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policyholders about additional benefits they qualify for. Insurer does not divulge that
additional coverages apply, nor does it tell policy holders what is necessary to trigger
benefits under those coverages. (Valez deposition p. 48-50, SR 1158-1160, App.138-
140)

e Incentive programs promote bad faith claim handling

The claim handling displayed in this case is no accident or anomaly. It is
designed to operate as it did. Insurer uses employee incentive plans to promote
individual adherence to practices that promote the company’s profitability. Employees
from top earners down to claims handlers have a personal financial stake in the company
reaching certain financial goals, with claims payments being the biggest variable
affecting an insurance company’s bottom line and the only thing the claims handlers have
the ability to substantially affect. Insurer’s incentive plan for top tier employees; the
“annual incentive plan” or “AlIP,” is “directly linked to the company’s performance” and
has a maximum payout to an executive of millions of dollars. (SR 1730-1731).

In most business settings, incentives and bonuses are common and there is
nothing illicit about incentivizing profitability. Insurance is different. As the Court
explained in Trouten:

"The insurer's obligations are ... rooted in their status as purveyors of a vital

service labeled quasi-public in nature. Suppliers of services affected with a

public interest must take the public's interest seriously, where necessary

placing it before their interest in maximizing gains and limiting

disbursements.... [A]s a supplier of a public service rather than a

manufactured product, the obligations of insurers go beyond meeting

reasonable expectations of coverage. The obligations of good faith and fair
dealing encompass qualities of decency and humanity inherent in the
responsibilities of a fiduciary. Insurers hold themselves out as fiduciaries,

and with the public's trust must go private responsibility consonant with that
trust.” 2001 SD 106, 131 citing Egan, 24 Cal. 3d 809 (1979).
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Fiduciaries are not supposed to put their interests ahead of the interests of those they
serve, and that is what renders suspect any insurance company incentive program that
encourages claims handling practices that promote minimization of claims payments.
Programs that incentivize avoiding claims payments make insureds into adversaries.

A fiduciary is the opposite of an adversary. “A fiduciary is a person with a duty
to act primarily for the benefit of another.” (Emphasis in original) Garrett 459 N.W.2d
at 837. “A fiduciary is defined as a ‘person who is required to act for the benefit of
another person on all matters within the scope of their relationship.”” (Emphasis in
original) Dykstra v. Page Holding Co., 2009 SD 38, { 27, 766 N.W.2d 491, 497 (quoting
Black’s Law Dictionary (8" ed. 2004)). In Hein v. Zoss, the court reiterated the Black’s
Law definition and went on to note that “A fiduciary must act with utmost good faith and
avoid any act of self-dealing that places [his] personal interest in conflict with [his]
obligations to the beneficiaries.” 2016 SD 73, {8.

Insurer puts claims handling staff and supervisors in an adversarial relationship
with insured claimants. Claim handlers should pay what is owed — no more, no less —
without regard to the effect on corporate profit. (SR 1761, App. 132) The insurance
policy should govern the transaction, and an insurance claims department should not be a
profit center for insurers. (SR 1756, App. 131) But Insurer’s claims handlers are tasked
with either processing and paying claims fairly and receiving smaller bonuses, or
diverting dollars to corporate profits by avoiding claims payments and receiving larger
bonuses.

The employee incentive program for claims handlers is administered by Insurer’s

CEO.(SR 1587, App. 99) Funding that incentive plan is based on overall performance
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results for the company, compared to goals established for the plan year, with incentives
of up to as much as several percent of an employee’s annual salary.(SR 1586, App.98) In
2012, the year of Lenore’s claim, Insurer surpassed its goal and funded the pool from
which claims handlers’ bonuses were paid at a level of multiple percent of employees’
salaries.(SR1729).

The incentive plan utilized for claims handlers is based on audit results, rewarding
employees based on “value of results delivered to organization” and “overall corporate
performance.” (SR 1585, App. 97) How does the company determine the “value of
results” a claims handler has “delivered to [the] organization” and whether the claims
handler has furthered “overall corporate performance”? Claims handlers are supervised
by managers, who submit claims to be audited by internal auditors. When a claim is
audited, the auditors review pre-set criteria.

The audit forms reveal what is valued by Insurer, and what is disregarded when
evaluating claims handling performance. (SR 1583-1584, App. 100-101) Notably, the
auditor never checks whether the claims handler told the insured about other potential
coverages. (SR 1780, App 133, SR 1797 -1798, App. 134-135) Even though cancer is
often a complex condition with extended and varied treatment, claim handlers are never
asked if they investigated other possible medical providers or other possible
hospitalizations. The auditor never considers whether a claim handler contacted a
doctor, hospital or other medical provider. The only real question auditors ask is
whether the claim handler paid the bills in the file. Of course, as Insurer’s claims
manager testified, the company “never investigates claims” (Turner deposition, SR 1750,

App.130). Thus, the only bills in the file are ones the insured submitted.
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Linking bonus payment for claims personnel to the amount of corporate
performance pits claims handlers directly against their insureds. If the claims handlers
look for coverages and information that supports paying claims, corporate profits go
down because more claims get fully and fairly paid. Thus, so does overall funding for the
incentive pools. It is no wonder claims handlers do not help insureds find coverage or
facts that support payment of benefits. This process not only allows, but systemically

encourages, Insurer’s violation of its fiduciary-like duty.

CONCLUSION

There is only one answer to the question of whether Insurer breached the contract:
yes. Insurer breached its contractual good faith duty to investigate an insured’s claim,
advise its insured of applicable coverages, fairly process the claim as required by its good
faith duties, and by failing to pay benefits in a timely manner. The court’s rulings to the
contrary must be reversed. Summary judgment for Insurer on the breach of contract
claim should be reversed, and the trial court instructed to enter partial summary judgment
for lvan Zochert on that issue.

Insurer is not entitled to judgment as a matter of law on bad faith. South Dakota
recognizes the tort of bad faith. Reasonable jurors could conclude this insurer acted in
bad faith. Summary judgment should be reversed, and the parties allowed to proceed to

trial on the entire tort claim.
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January 25, 2018 TURBAK LAW OFFICE, P.C.

By: Seamus W. Culhane
Nancy J. Turbak Berry
Attorneys for Plaintiff
26 S. Broadway, Suite 1100
Watertown, SD 57201

CERTIFICATE OF COMPLIANCE
The above brief complies with the type-volume limitation imposed by SDCL 15-26A-

66(b)(2) by containing only 9,752 words.

January 25, 2018 TURBAK LAW OFFICE, P.C.

By: Seamus W. Culhane
Nancy J. Turbak Berry
Attorneys for Plaintiff
26 S. Broadway, Suite 1100
Watertown, SD 57201
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9/212014

FILED

STATE OF SOUTH DAKOTA SER.8 2 2014 IN CIRCUIT COURT
COUNTY OF MOODY OF (OURT. “FHIRD JUDICIAL CIRCUIT
)
Ivan Zochert individually and as Administrator for )
the Estate of Lenore Zochert, ) CIv: / «f b/
Plaintiff, )
) COMPLAINT
vs. )
)
Protective Life Insurance Company, )
Defendant. )
)
)
)

Plaintiff, for his complaint against Defendant Protective Life Insurance Company
(“Protective Life”), states as follows: |

L. Ivan Zochert is a resident of South Dakota.

2, Protective Life Insurance Company, (“Protective Life™) is a corporate entity
with its principal place of business outside the State of Dakota.

3. Protective Life Insurance Company, (“Protective Life”) is an “Authorized
Insuraer” under the laws of South Dakota.

4, Protective Life sold Ivan Zochert and his wife Lenore Zochert (“the Zocbherts”)
a cancer insurance policy (“policy™) numbered D00054903 on or about March 1, 1990.

5. At all times relevant to this action, Ivan Zochert and his wife Lenore Zochert
paid premiums to Protective Life and were insured under the cancer insurance policy

Protective Life sold them.
6. The policy Protective Life sold Ivan Zochert and Lenore Zochert included a

Schedule of Benefits that reads as follows;
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“Benefits are payable for those expenses incurred by an Insured from 10 days

preceding the date of positive diagnosis of Cancer or from the first day of a period of

Hospital confinement during which the positive diagnosis is made, whichever is more

favorable to you. Such expenses will consist of the actual charges by the Hospital,

Physician, or other providers subject to the limitations stated herein. No benefit will

be paid in excess of the Usual and Customary Charge made by the provider of

services or treatment.”

7.

Civ:, Page 2

The Schedule of Benefits includes benefits for:

“In-Hospital Room and Board Benefit. We will pay $160 per day for each of
the first 10 days of each period of Hospital confinement and $200 per day for
each day thereafter.”

“In-Hospital Special Nursing Benefit. We will pay up to $100 per day for
special nursing services (other than those regularly furnished by the Hospital)
received from a full-time private duty registered nurse (R.N.) or licensed
practical nurse (L.P.N.), while an Insured is Hospital confined. Such nursing
care must be required and authorized by the attending Physician and be given
by a person not related to you.”

“In-Hospital Attending Physician Benefit. We will pay up to $25 per day for
all personal visits by attending Physicians, other than a surgeon, while an
Insured is confined in a Hospital.”

“Home Recovery Benefit. We will pay $100 per week ($14.28 per day)

while an Insured is confined at home immediately following a Hospital
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confinement. The maximum period this benefit will be paid is equal to the
number of consecutive days of the prior Hospital confinement.”
e. “Surgical Expense Benefit. When a surgical operation for the treatment of
Cancer is performed on an Insured, we will pay for charges incurred for such
operation and anesthesia in accordance with the 1969 California Relative
Value Schedule with a unit value of $50 for surgery and $42 for anesthesia.
Examples of various type operations are listed in the Schedule of Operations.
To determine the maximum surgical benefit multiplied the S.V. by $50. To
determine the maximum anesthesia benefit multiplied the A.V. by $42. Two
or more surgical procedures performed through the same incision will be
treated as one operation, and the benefit paid will be that for the procedure
providing the greater benefit. Maximum benefit is $2,500 for surgery and
$630 for the anesthesia.” |
8. On or about July 5, 2012 Lenore, Dr. Alan Christensen performed ;urgery to
collect samples from a lump identified within Lenore’s left breast.
9. On or about July 5, 2012 a pathology lab test at Prairie Lakes Healthcare
confirmed that the samples gathered from Lenore’s breast were carcinoma.
10. On or about July 18, 2012 Lenore underwent pre-operative stress and blood
testing to verify that she was a candidate for surgery including blood testing and
11.  Onor about August 14, 2012 Lenore was admitted to Prairie Lakes Healthcare
System for a left breast lumpectomy. Lenore was anesthetized, given antibiotic treatment,
and Dr. Alan Christensen completed a left breast partial mastectomy and intermediate
closure of the partial mastectomy site.
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12.  Lenore stayed in the hospital two nights and was discharged from the hospital
on August 16, 2012.

13.  On or about August 31, 2012 Lenore began to have ongoing erythematous
change and hematoma to the breast tissue and was forced to be re-admitted to the hospital.

14. In total, for the surgery to gather the sample, the pathology testing of the
sample, the doctors’ visits, stress testing to qualify Lenore for surgery, anesthesia, the cancer
removal surgery, the first hospital stay, surgery, pathology testing of the removed breast
tissue, prescription medication, a second subsequent related hospitalization, and follow up
doctors’ visits, the Zocherts incurred a total of $25,606.00 in expenses from the Hospital,
Physicians, and other providers for cancer related diagnosis, treatinent, and post-surgical
care.

15.  After policy limitations are applied to the surgery, anesthesia, and hospital
room and board charges, Protective Life should pay the Zocherts at least $10,688.00.

16.  The Zocherts made a claim to Protective Life for expenses incurred during the

surgery, anesthesia, hospital stay, and other cancer related treatment.

17. On or about November 13, 2012, Protective Life issued payment of $420
under the Surgical Expense Benefit provision.

18.  Onorabout March 13, 2013 the Defendants were asked why they did not issue
payment for the In-Hospital Room and Board Benefit, or the In-Hospital Physician Benefit.

19. On or about May 13, 2013 the Defendants responded by issuing another
payment for $474.56, meanwhile denying the remaining charges incurred which were related
to cancer diagnosis, treatment and follow up care.

20. On August 2, 2013, Lenore Zochert passed away.
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21.  Under the policy Protective Life sold the Zocherts, Ivan Zochert is entitled to
insurance benefits equal to the difference between the amount charged by the providers
relating to the diagnosis, treatment and post-operative care of cancer less the restrictions the
policy places on some of the charges.

Count 1- Breach of Contract

22. Paragraphs 1 through 21 are incorporated by reference as if set forth again.

23.  The insurance policy that Protective Life sold the Zocherts combined with the
Zocherts payment of premiums amounted to a legally enforceable promise.

24. When Protective Life failed to make full payment under the policy, they
breached their promise to the Zocherts.

25. The breach of Protective Life’s promise in the ordinary course of things
caused the Zocherts clearly ascertainable damages.

26. Those damages clearly ascertainable amount to at least $10,688.00.

Count 2 - Statutory Entitlement to Attorney’s Fees

27.  Paragraphs 1 through 26 are incorporated by reference as if set forth again.

28. Protective Life’s failure to pay insurance benefits under the Zocherts’
insurance policy was unreasonable and vexatious, such that Ivan Zochert is entitled under
SDCL §58-12-3 to recover his reasonable attorney’s fees.

29. Protective Life misrepresented its cancer insurance policy benefits by ignoring
policy provisions and the law in South Dakota by denying payment of insurance benefits to
the Zocherts, even after Protective Life knev; or reasonably should have known that such
benefits were owed to the Zocherts, making attorney’s fees appropriate under SDCL §58-33-
5 and §58-33-46.1.
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Count 3 - Tortious Breach of Duty of Good Faith and Fair Dealing

30. Paragraphs 1 through 28 are incorporated by reference as if set forth again.

31.  Protective Life had no reasonable basis to deny or withhold payment of cancer
related treatment expense benefits under the policy.

32. Protective Life has a series of deficient and unfair claim handling practices
designed to reduce claim payouts at the expense of the cancer battling policy holders.

33. Those deficient claim handling practices include but are not limited failing to
perform a full and fair claim investigation, using claim handling software that is processing
claims contrary to the policy provisions, ignoring policy holders’ request for information
about their claims, shifting the burden to the claimants to investigate and document their own
claims, and only processing payment for some charges and not other charges.

34. Protective Life knew, or through a reasonable investigation would have
known, that there was no reasonable basis to deny or withhold payment of insurance benefits.

35. Protective Life did not conduct a reasonable investigation of The Zocherts’
claim before Ivan Zochert was forced to file suit.

36. Protective Life did not conduct a reasonable evaluation of the Zocherts’
insurance claim.

37. Protective Life conduct was in breach of the duty of good faith and fair dealing
that it owed to The Zocherts as its insureds.

38. Protective Life’s conduct as described above caused Ivan Zochert financial
harm, as well as emotional upset, frustration, aggravation, distress, wasted time, annoyance,
and other harms.

. SR - 000006
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39. Protective Life’s conduct in ignoring or misapplying its own policy provisions
not only caused damage to Ivan Zochert, but also has harmed and continues to harmother
policyholders by increasing Protective Life’s claim denials and reducing the amounts
Protective Life pays in claims, and such conduct amounts to oppression, fraud, or malice, and
amounts to willful and wonton reckless disregard to the rights of policy holders such that
punitive and exemplary damages are necessary to punish Protective Life and deter Protective

Life and other insurers from employing these tactics on other policyholders.

THEREFORE, Plaintiff requests that the Court enter Judgment against the Defendant

as follows:

1. Compensatory damages in an amount to be determined at trial;

2. Prejudgment interest as allowed by law; .

3. Punitive damages an amount to be determined at trial;

4. Other relief as deemed appropriate and necessary, including nominal damages; and

5. Attorney’s fees as allowed by law pursuant to SDCL§58-12-3 and SDCL §58-33-46.1.

Dated this 25 day of August, 2014. LAW OFFICE,

By: J. Turbak Berry—"
Seamus W. Culhane
Attorneys for Plaintiffs
26 S. Broadway STE 100
Watertown, SD 57201
605-886-8361
Nancy@turbaklaw.com
Seamus@turbaklaw.com
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DEMAND FOR JURY TRIAL

Plaintiffs hereby demand trial by jury on all the issues in this action.

Dated this 25" day of Augut, 2014. W OFFICE, P.C.

i

By: NaiicyJ. Turbak Bedfy

Seamus W. Culhane

Attorneys for Plaintiffs

26 S. Broadway STE 100

Watertown, SD 57201

605-886-8361

Seamus@turbaklaw.com

Nancy@turbaklaw.com
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
:SS
COUNTY OF MOODY ) THIRD JUDICIAL CIRCUIT

* %k ok ok ok ok ok ok ok %k ok ok %k ko %k ok ok ok ok ok ok ok ok ok sk %k sk ok %k ok ok k sk sk %k %k ok %k ok %k %k ok %k k k k k k % k k ok

*

IVAN ZOCHERT individually and as * 50CIV14-000061

Administrator for the Estate of Lenore *
Zochert, *
%*
Plaintiff, *
*
Vs. *

* AMENDED ANSWER
PROTECTIVE LIFE INSURANCE *
COMPANY, *
*
Defendant. *

*

k ok ok ok ok ok ok ok ok k ok ok ok ok k ok ok k ok k ok k k ok k ok ok k ok ok ok k k k k ok ok ok ok k ok *k ok ok k ok ok ok *k k k ok

COMES NOW Defendant Protective Life Insurance Company (“Defendant’) by and
through its attorney of record, and for its Amended Answer to Plaintiff’s Complaint, state and
allege as follows:

1. Plaintiffs Complaint fails to state a claim upon which relief can be granted.

2. Defendant denies the allegations in Plaintiff's Complaint unless expressly admitted
or qualified herein.

3. Defendant admits paragraphs 1, 2, 3, 4 and S of Plaintiff’s Complaint.

4, Concerning paragraphs 6 and 7 of Plaintiff's Complaint, Defendant states that it
appears Plaintiff has accurately quoted portions of policy number D00054903, but Plaintiff has
omitted important parts of the policy, and Defendant pleads that the best evidence of the language
of the policy is the policy itself and refers to the policy.

5. Concerning paragraphs 8-14 of Plaintiff’'s Complaint, Defendant is without

sufficient information to eitheradmit or deny the allegations contained therein and therefore denies

_ SR -001478
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the same.
6. Defendant denies the allegations contained in paragraph 15 of Plaintiff's Complaint.
7. Concerning paragraph 16 of Plaintiff's Complaint, Defendant admits that Ivan
Zochert made a claim for benefits under their Protective Life policy but allege that they failed to

submit necessary information for the processing of the claims.

8. Concerning paragraph 17 of Plaintiff's Complaint, Defendant admits the allegation
contained therein.
0. Concerning paragraph 18 of Plaintiff's Complaint, Defendant is without sufficient

information at this time to either admit or deny the allegations contained in this paragraph and
therefore denies the same.

10.  Concerning paragraph 19 of Plaintiff's Complaint, Defendant admits that it made a
payment of $474.56 on or about May 13, 2013, but denies the remaining allegations contained in
this paragraph.

11.  Concerning paragraph 20 of Plaintiff's Complaint, Defendant is without sufficient
information to either admit or deny the allegation contained therein and therefore denies the same.

12.  Defendant denies the allegations contained in paragraph 21 of Plaintiff's Complaint.

13. Concerning paragraph 23 of Plaintiff's Complaint, Defendant admits that the
issuance of policy number 000054903 created a contract between Plaintiff and Defendant.

14.  Defendant denies the remaining allegations of the Complaint.

15.  Defendant specifically denies that Plaintiff is entitled to attorney's fees and punitive
damages.

16.  Defendantalleges that it complied with the terms of the insurance policy it had with
Plaintiff and further alleges that it complied with all laws in the payment or denial of claims to

Plaintiff.
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AFFIRMATIVE DEFENSES

Plaintiff’s Complaint may be barred, in whole or in part, by these affirmative defenses:

1. Plaintiff’s Complaint is barred by the doctrines of waiver and estoppel.

2. Plaintiff breached his duty of good faith and fair dealing in the performance of his
duties under the insurance agreement.

WHEREFORE, Defendant prays that the Complaint of the Plaintiff be dismissed upon
the merits, with prejudice, and that Plaintiff recover nothing thereunder; and, further, that
Defendant recover its costs and disbursements herein, together with such other and further relief
as the Court deems just and proper.

Dated at Sioux Falls, South Dakota, this 11" day of October, 2017.

EVANS HAIGH & HINTON LLP

/s/ Edwin E. Evans

Edwin E. Evans

101 North Main Avenue, Suite 213
PO Box 2790

Sioux Falls, SD 57101-2790
Telephone: (605) 275-9599
Facsimile: (605) 275-9602

Email: eevans@ehhlawyers.com

and

Katharine A. Weber

MAYNARD, COOPER & GALE, P.C.
1901 Sixth Avenue North

2400 Regions Harbert Plaza
Birmingham, AL 35203

Telephone: 205-254-1000

Email: kweber@maynardcooper.com
Attorneys for Defendant
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DEMAND FOR JURY TRIAL
Defendant demands trial by jury on all issues of fact.

/s! Edwin E. Evans
Edwin E. Evans

CERTIFICATE OF SERVICE

The undersigned, one of the attorneys for Defendant, hereby certifies that a true and
correct copy of the foregoing “Amended Answer” was filed electronically with the Clerk of
Court using Odyssey File and Serve system which will send notification of such filing to the
following:

Nancy J. Turbak Berry

Seamus W. Culhane

Turbak Law Office, P.C.

26 South Broadway, Suite 100

Watertown, SD 57201

nancy@turbaklaw.com

seamus(@turbaklaw.com
Attorneys for Plaintiff

on this 11" day of October, 2017.

/s Edwin E. Evans
Edwin E. Evans
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STATE OF SOUTH DAKOTA IN CIRCUIT COURT

COUNTY OF MOODY THIRD JUDICIAL CIRCUIT
Ivan Zochert individually and as Administrator
for the Estate of Lenore Zochert, 50CIV14-000061

Plaintiff,

PLAINTIFF’S AMENDED NOTICE OF
Vvs. MOTION AND
MOTION FOR SUMMARY JUDGMENT
Protective Life Insurance Company,
Defendant.

To THE ABOVE-NAMED DEFENDANT, PROTECTIVE LIFE INSURANCE COMPANY, AND ITS
ATTORNEYS OF RECORD: ED EVANS OF EVANS, HAIGH, & HINTON, LLP, AND KATHARINE WEBER
OF MAYNARD, COOPER & GALE, P.C.:

PLEASE TAKE NOTICE that on November 6, 2017 at 1:15 PM, or as soon thereafter as
counsel can be heard, at the Moody County Courthouse in Flandreau, South Dakota, Plaintiff
will move the Honorable Patrick Pardy pursuant to SDCL § 15-6-56 to grant summary judgment
in favor of the Plaintiff as follows:

1. Interpreting the insurance policy the Defendant issued to Ivan and Lenore Zochert so as
to rule that:

a. the policy provides broad coverage for expenses resulting from an insured’s
treatment for cancer (not to exceed usual and customary charges for such
expenses as defined in the policy); and

b. certain categories of benefits are limited by various limits and rules specifically
expressed on page 7 and 8 of the policy with regard to those respective categories
of benefits; but

c. the categories of benefits for which specific limits and rules are expressed on page
7 and 8 of the policy do not define the scope of policy’s coverage; and

d. expenses resulting from treatment for cancer are not beyond the scope of policy
coverage simply because they are not included in the categories of benefits for
which specificlimits and rules are set out on page 7 and 8 of the policy.

2. Finding that the Defendant breached its contract of insurance with Ivan and Lenore
Zochert by:

SR - 000835
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a. Breaching its contractual duty to make timely payment of insurance policy

benefits;
b. Breaching its contractual duty pay policy benefits still due and owing; and

c. Breaching it contractual duty of good faith and fair dealing.

Dated October (,* , 2017 TURBAK LAW OFFICE, P.C.

By: Seamus W. Culhane
26 S. Broadway, Suite 100
Watertown, SD 57201
(605) 886-8361

seamus(@turbaklaw.com
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STATE OF SOUTH DAKOTA IN CIRCUIT COURT

COUNTY OF MOODY THIRD JUDICIAL CIRCUIT

Ivan Zochert individually and as Administrator
for the Estate of Lenore Zochert,

Plaintiff, 50CIV14-000061
VvS. PLAINTIFF’S STATEMENT OF
UNDISPUTED MATERIAL FACTS
Protective Life Insurance Company,
Defendant.

Plaintiff states the following undisputed material facts:

1. At all times relevant to this action, Ivan and Lenore Zochert were insured under
an insurance policy they purchased in 1990 from Protective Life Insurance Company
(“Protective Life”), which Protective Life called a “Cancer Policy.”

2. A copy of the Protective Life Cancer Policy is attached to the Second Affidavit of
Seamus W. Culhane as Exhibit 55, supporting Plaintiff°’s Motion for Partial Summary Judgment.

3. Beginning in 1990 and continuing through 2012, Ivan and Lenore Zochert paid
Protective Life premiums on the Cancer Policy, which Ivan Zochert believed was supposed to
pay for “everything cancer” — specifically, the medical bills incurred as a result of either Ivan or
Lenore Zochert getting cancer. See Second Affidavit of Seamus W. Culhane, Exhibit 32:
Deposition of Ivan Zochert, page 54, line 22; and page 24, lines 19-20.

4. In 2012, Lenore Zochert had a lump in her left breast that was suspected to be

cancer.
S. On July 5, 2012 at the Watertown Surgery Center, surgeon Alan Christensen, MD

performed a biopsy on the lump in Lenore Zochert’s left breast to confirm whether Lenore had
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cancer. See Second Affidavit of Seamus W. Culhane, Exhibit 33: Sanford Clinic Record,
7/5/2012, Supporting Plaintiff"s Motion for Partial Summary Judgment.

6. On July 9, 2012, the biopsy tissue sample that Dr. Christensen had removed
during the surgery was confirmed by pathology to be cancer. See Second Affidavit of Seamus W.
Culhane. Exhibit 34: Prairie Lakes Healthcare System, Inc. Department of Surgical Pathology
Report, 7/11/2012, supporting Plaintiff’s Motion for Partial Summary Judgment.

7. Dr. Christensen referred Lenore to a local cancer doctor and to Dr. Anu, an
medical doctor, to obtain anesthesia clearance for further surgery.!

8. Dr. Anu ordered an EKG to help confirm whether Lenore could tolerate surgical
treatment of her cancer, concluded that Lenore was a high risk for anesthesia, and referred her to
Dr. Garcia, a cardiologist, for clearance.?

9. On August 14, 2012, Dr. Christensen performed a partial mastectomy of Lenore
Zochert’s left breast at Prairie Lakes Hospital in Watertown,® where Lenore was hospitalized
until August 16, 2012.

10. By August 28, 2012, Dr. Christensen became concerned that Lenore’s surgical

incision was showing signs of infection; began treating Lenore with antibiotics,* saw her again

! See Second Affidavit of Seamus W. Culhane, Exhibit 35: Sanford Clinic Record, Dr. Anuradaha
Gonuguntla, M.D. “Dr. Anu” 7/19/2012.

2 See Second Affidavit of Seamus W. Culhane, Exhibit 36: “Dr. Anu,” excerpt page 6; and
Exhibit 36: Dr. Garcia report, 7/24/2012.

3 See Second Affidavit of Seamus W. Culhane, Exhibit 37: Prairie Lakes Healthcare System, Inc.
Christensen Report of Operation. 8/14/2012.

4 See Second Affidavit of Seamus W. Culhane, Exhibit 38: an excerpt of the Christensen Record,
8/28/12.
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on August 31, 20125, and re-admitted her to Prairie Lakes Hospital to treat complications of her
mastectomy, including possible infection and internal bleeding.®

11.  Upon readmission to Prairie Lakes Hospital, Lenore spent seven days in the
hospital, including three nights in intensive care, during which time the Zocherts incurred a
variety of charges resulting from treatment of the complications of Lenore’s partial mastectomy.

12.  On August 17, 2012, Ivan called Protective Life and requested claim forms.’

13.  Inresponse to Ivan’s request, Protective Life provided Ivan with three forms to be
completed: a general proof of loss form, a Medical “Authorization to Obtain and Disclose
Information for Evaluation of Claim;” and a Physician’s Statement.

14.  Ivan completed and signed the general proof of loss form.®

15. Ivan completed and signed the Medical Authorization form allowing Protective
Life to obtain and use health and medical information needed to evaluate the claim for benefits.

16.  Dr. Christensen completed and signed the Physician’s Statement, attesting that
Lenore was diagnosed with cancer on July 11, 2012, that Lenore had been hospitalized at Prairie

Lakes Hospital, and that Dr. Christensen had performed surgical procedures.°

5 See Second Affidavit of Seamus W. Culhane, Exhibit 39: an excerpt of the Christensen Record,
8/31/12.

6 See Second Affidavit of Seamus W. Culhane, Exhibit 39: an excerpt of the Christensen Record,
8/31/12; and Exhibit 74: an excerpt from Prairie Lakes Healthcare System Admission,

8/31/2012.

7See Second Affidavit of Seamus W. Culhane, Exhibit 40: Protective Life Bates No. 0181.
8 See Second Affidavit of Seamus W. Culhane, Exhibit 43: Protective Life Bates No. 0183.

9 See Second Affidavit of Seamus W. Culhane, Exhibit 41: Protective Life Bates No. 0180.
10 See Second Affidavit of Seamus W. Culhane, Exhibit 42: Protective Life Bates No. 0182.
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17.  On September 14, 2012, Ivan returned by U.S. Mail all three completed and
signed forms to Protective Life, along with a hospital bill confirming that Lenore had had
surgical procedures including a partial mastectomy and closure.!!

18.  On September 17, 2012, Protective Life received the items Ivan had mailed three
days earlier.

19. By September 21, 2012, Protective Life had denied Ivan’s claim because he had
not submitted “pathological diagnosis” of cancer.'?

20. Ivan went to Sanford Clinic and requested a pathology report, which Sanford
mailed to Protective Life on October 24, 2012,

21. By November 1, 2012, Protective Life had what it needed in its possession to pay
benefits for surgery charges for the partial mastectomy, in the amount of $2,491.00.

22. By November 1, 2012, Protective Life had what it needed in its possession to pay
benefits for anesthesia during the partial mastectomy, in the amount of $120.00.

23. By November 1, 2012, Protective Life had what it needed in its possession to pay
benefits for hospit’al room and board charges, in the amount of $320.00.

24. By November 1, 2012, Protective Life had what it needed in its possession to pay
benefits for in-hospital doctor visits, in the amount of $50.00.

25. By November 1, 2012, Protective Life had what it needed in its possession to pay

benefits for in-hospital nurse visits, in the amount of $200.00.

N See Second Affidavit of Seamus W. Culhane, Exhibit 44: Protective Life Bates No. 0184.
12 See Second Affidavit of Seamus W. Culhane, Exhibit 45: Protective Life Bates No. 0201.

13 See Second Affidavit of Seamus W. Culhane, Exhibits 46 and 47: Protective Life Bates No.
0202; 204; See Second Affidavit of Seamus W. Culhane, Exhibit 32: Deposition of Ivan Zochert,
p. 35 lines 3-17.
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26. By November 1, 2012, Protective Life had what it needed in its possession to pay
benefits for home recovery following discharge from the hospital, in the amount of $28.56.

27.  On November 13, 2012, Protective Life sent Ivan a check for $420 in benefits to
cover a portion of the surgical charges for Lenore’s partial mastectomy, but denied any other
benefits, including benefits for remaining charges for Lenore’s partial mastectomy, which
Protective Life claimed exceeded the surgery benefits in the policy.!

28.  Protective Life did not tell Zocherts that their Cancer Policy covered charges
resulting from the surgical biopsy.!’

29.  Protective Life did not tell Zacherts that their Cancer Policy covered charges
resulting from anesthesia during the biopsy or anesthesia during the partial mastectomy.

30. Protective Life did not tell Zocherts that their Cancer Policy covered charges for
hospital room and board.'?

31.  Protective Life did not tell Zocherts that their Cancer Policy covered charges
resulting from hospital doctor and nurse visits.'®

32.  Protective Life did not tell Zocherts that their Cancer Policy provided benefits for

time Lenore spent at home in recovery, following discharge from the hospital.'*

14 See Second Affidavit of Seamus W. Culhane, Exhibit 49: Protective Life Bates No. 0031.

15 See Seco.ndAﬂidavit of Seamus W. Culhane, Exhibit 75: Deposition of LIA VALEZ, p. 48, line

ggei gelé;:;jj‘;‘%davit of Seamus W. Culhane, Exhibit 75: Deposition of LIA VALEZ, p. 48, line

ggg; g:;cl);::jj‘;‘;"davil of Seamus W. Culhane, Exhibit 75: Deposition of LIA VALEZ, p. 48, line

gge?é .gelé;;:: .:j‘;idavzt of Seamus W. Culhane, Exhibit 75: Deposition of LIA VALEZ, p. 48, line

z‘ge‘:geié%:;é%davit of Seamus W. Culhane, Exhibit 75: Deposition of LIA VALEZ, p. 48, line
-p. 51, line 14.
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33.  Protective Life did not tell Zocherts there was coverage under the Intensive Care
rider they had purchased for charges resulting specifically from Lenore’s stay in intensive care.

34,  Protective Life did not use information from the hospital bill Ivan had sent or
from the pathology report Sanford Clinic had sent to investigate the Zocherts’ claim or process
additional benefits resulting from the treatment of Lenore’s cancer.?®

35.  Protective Life did not use information obtained from Dr. Christensen to
investigate the Zocherts’ claim or process any additional benefits resulting from the treatment of
Lenore’s cancer.?!

36. Protective Life did not use the Medical Authorization in its possession to procure
any medical bills or other medical records concerning the treatment of Lenore’s cancer.?

37. OnDecember 13, 2012, Protective Life claim handler Lia Velez had a telephone
conversation with Ivan prompted by Ivan’s questions about why only $420 of benefits had been
paid, during which Ms. Velez recognized that Ivan Zochert was elderly, was having difficulty
hearing her, and did not understand how his claim was being paid.?

38. Following Ms. Velez’ telephone conversation with Ivan, Protective Life sent a
letter confirming that Protective Life had calculated the benefits due to total $420 as a surgical
benefit for the partial mastectomy, but the letter did not indicate why other benefits — such as the

anesthesia required during the partial mastectomy — were not being paid. %

2 See Seco?d Affidavit of Seamus W. Culhane, Exhibit 75: Deposition of LIA VALEZ, p. 48, line
ﬁgepe. .g:é;;::j;%davit of Seamus W. Culhane, Exhibit 75: Deposition of LIA VALEZ, p. 48, line
28‘53; .g:;;nn;jj;davit of Seamus W. Culhane, Exhibit 75: Deposition of LIA VALEZ, p. 48, line
g_Sgé?Slzlol:;z:;}:idavil of Seamus W. Culhane, Exhibit 50: Protective Life Bates No. 0215.

2 See Second Affidavit of Seamus W. Culhane, Exhibit 51: Protective Life Bates No. 0216.
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39.  When an attorney Ivan eventually hired questioned Protective Life about why
additional benefits had not been paid under the Cancer Policy, Protective Life claimed the reason
additional benefits had not been paid was because Protective Life did not have the bills from the
hospital or physicians who treated Lenore’s cancer.

40. On May 13, 2013, after the attorney Ivan hired had intervened on Ivan’s behalf to
fight for additional benefits owed, Protective Life eventually issued a second payment, in the
amount of $474.56, representing $126.00 of anesthesia benefits for the mastectomy, $300.00 for
hospital room and board benefits related to Lenore’s first hospitalization, and $28.56 for “home
recovery” benefits.28

41.  Had Protective Life used the Medical Authorization in its possession to procure
medical bills and other records conceming the treatment of Lenore’s cancer, Protective Life
would have had in its possession what it needed to pay benefits for hospital room and board
charges related to Lenore’s readmission to Prairie Lakes Hospital to treat the complications of
her partial mastectomy, in the amount of $1,120.00.

42.  Had Protective Life used the Medical Authorization in its possession to procure
medical bills and other records concemning the treatment of Lenore’s cancer, Protective Life also
would have had in its possession what it needed to pay benefits for in hospital doctor visits
during Lenore’s readmission to Prairie Lakes Hospital, in the amount of $175.00.

43.  Had Protective Life used the Medical Authorization in its possession to procure

medical bills and other records concerning the treatment of Lenore’s cancer, Protective Life also

3 See Second Affidavit of Seamus W. Culhane, Exhibit 53: Protective Life Bates No. 0221.
% See Second Affidavit of Seamus W. Culhane, Exhibit 54: Protective Life Bates No, G032.
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would have had in its possession what it needed to pay benefits for in hospital nurse visits during
Lenore’s readmission to Prairie Lakes Hospital, in the amount of $700.00.

44, Had Protective Life used the Medical Authorization in its possession to procure
medical bills and other records conceming the treatment of Lenore’s cancer, Protective Life also
would have had in its possession what it needed to pay benefits for home recovery after Lenore’s
discharge from her second admission to Prairie Lakes Hospital, in the amount of $99.96.

45. Had Protective Life used the Medical Authorization in its possession to procure
medical bills and other records concerning the treatment of Lenore’s cancer, Protective Life also
would have had in its possession what it needed to pay benefits for intensive care charges
incurred during Lenore’s readmission to Prairie Lakes Hospital, in the amount of $600.00.

46.  For the next 15 months, from May of 2013 until August of 2014, Protective Life
paid no additional benefits beyond the payments described above for $420 and $474.56.%

47.  On August 25, 2014, Ivan filed this lawsuit.??

48.  About one week after being sued, and approximately two years after Ivan had first
notified Protective Life of Lenore’s cancer and filed a claim, Protective Life paid additional
benefits in September of 2014 totaling $1,850: hospital room and board charges of $1,120 related

to Lenore’s second hospitalization in August of 2012; $600 for intensive care benefits related to

21 See Second Affidavit of Seamus W. Culhane, Exhibits 49 and 54: Protective Life Bates No.
0031, 6032.

28 Tyan’s bad faith claim, which is a matter for trial and not before the court at this time, alleges
that Protective Life had no reasonable basis for denying Ivan’s claim to begin with; acted
unreasonably and unfairly as it processed Ivan’s claim for benefits; acted recklessly in
disregarding the initial information Ivan provided that would have led the company to discover
all of the Zocherts’ cancer related losses and make full payments under the policy, had simply
investigated and adjusted the way insurers must investigate and adjust claims.

50CIV14-000061 Agbendix 022 SR - 000883
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that second hospitalization; $100 for “home recovery” benefits following that second
hospitalization; and $30 for the surgical biopsy in July 2012, %

49.  To date, Protective Life still has not paid benefits for several expenses related to
Lenore’s treatment of cancer, including benefits resulting from the surgery charges for the
biopsy, benefits for the anesthesia required during the biopsy, and benefits for doctor visits and

nurse visits during either of Lenore’s hospitalizations.

Dated October 6, 2017 TURBAK LAW OFFICE, P.C.
Bineys for Plaintiff

'By:

(605) 886-8361
nancy({@turbaklaw.com

seamus(@turbaklaw.com

2 See Second Affidavit of Seamus W. Culhane, Exhibits 68, 69 and 70: Protective Life Bates No.
0033, 0034, 0035.
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
:SS
COUNTY OF MOODY ) THIRD JUDICIAL CIRCUIT

sk %k ok ok ok ok %k ok ok k k ok ok k k k ok k k k ok ok ok ok ok k k *k k k k ok ok ok ok *k ok k k k *k *k 3k k %k *k *k 3k *k *k k >k
*

IVAN ZOCHERT individually and as * 50CIV14-000061
Administrator for the Estate of Lenore *
Zochert, *
*
Plaintiff, *
* DEFENDANT’S OBJECTIONS
vSs. * AND RESPONSES TO
* PLAINTIFF’S STATEMENT OF
PROTECTIVE LIFE INSURANCE * MATERIAL FACTS
COMPANY, *
*
Defendant. *

*

k %k k ok ok ok ok ok ok ok ok ok ok ok ok ok ok ok ok ok ok ok ok k ok ok k k k ok k k k k ok k ok ok ok ok ok k k ok k k k ok *k *k k *k

Pursuant to SDCL 1 15-6-56(c), Defendant, Protective Life Insurance Company
(“Protective Life), by and through their counsel of record, respectfully submit the following
Responses to Plaintiff Ivan Zochert’s (“Mr. Zochert”), Statement of Undisputed Material Facts.

1. Admit that Ivan and Lenore Zochert were insured under an insurance policy they
purchased in 1990 from Protective Life Insurance Company which is titled “CANCER
POLICY” on page 1 of the Policy. Evans Aff. § 4, Exhibit B (the Policy at 1). It is further
stated on page | that the Policy “Provides Benefits For Hospital Services And Other Expenses
Caused By Cancer To The Extent Herein Provided.” Id.

2. Admitted.

3. Denied. Beginning in 1990 and continuing through 2012, Mr. Zochert and his
wife, Lenore Zochert (“Ms. Zochert”) (collectively referred to as “the Zocherts™) paid Protective
Life premiums on a Cancer Insurance Policy (hereinafter “the Policy”) issued to the Zocherts by

Protective Life in 1990. Ivan Zochert’s subjective belief as to what the Policy covered is

SR - 001638
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immaterial to any issue in this case. Regardless of whether Mr. Zochert believed the Policy was
supposed to pay for “everything cancer,” the Policy only paid for “loss resulting from definitive
Cancer treatment, including only direct extension, metastatic spread or recurrence,” and did not
pay for “any other disease, sickness or incapacity.” Evans Aff. | 4, Exhibit B (the Policy at 10).
The Policy only provided for “Benefits For Hospital Services And Other Expenses Caused By

Cancer To The Extent Herein Provided.” Id. at 1.

4. Admitted.
5. Admitted.
6. Denied. The biopsy tissue sample collected by surgeon Alan Christensen, M.D.

(Dr. Christensen) was confirmed by pathology to be cancer on July 11, 2012, as indicated by the
pathology report cited by the Plaintiff. See Second Affidavit of Seamus W. Culhane, Exhibit 34,
Prairie Lakes Healthcare System, Inc. Department of Surgical Pathology Report, 7/11/2012. The
results of this pathology report were submitted to Protective Life on August 4, 2014. Id. at
ProtectiveLife 0455-0458.

7. Admitted that Dr. Christensen referred Lenore to Dr. Anuradha Gonuguntla but
deny that Dr. Gonuguntla is a “cancer doctor.” She is a family practitioner. Second Affidavit of
Seamus W. Culhane, Exhibit 35 (Dr. Gonuguntla worked at Sanford Family Medicine as a
Physician); see AMERICAN BOARD OF FAMILY MEDICINE,
https://www.theabfm.org/diplomate/find.aspx?ts=636440982.

8. Admitted.

9. Admitted.

10.  Denied. Dr. Christensen became concerned that Ms. Zochert may have had an

infection within the area of the incision site and he began treating her with antibiotics. Dr.
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Christensen also saw Ms. Zochert again on August 31, 2012, admitted her to Prairie Lakes
Hospital to treat an infection and a possible abscess within the area of the incision site. The
statement that Ms. Zochert’s hospitalization was to treat complications of her mastectomy is not
supported by the evidentiary citation in Plaintiff’s Statement of Undisputed Facts, and is
therefore denied pursuant to SDLC 15-6-56(c)(1).

11.  Admitted.

12. Admitted.

13.  Denied. Protective Life mailed Mr. Zochert a Patient Information form, Physician
Statement form, and a Medical Information Release form. Evans Aff. 1 6, Exhibit D, at
ProtectiveLife 0174-0179.

14.  Denied. Mr. Zochert signed a Patient Information form. Mr. Zochert did not
“complete” the form because he did not follow instructions listed on the form—Mr. Zochert did
not include a pathology report diagnosing cancer and did not submit Ms. Zochert’s itemized bills
related to his cancer claim. Evans Aff. 14, Exhibit B (the Policy at 10); Evans Aff. 1 6, Exhibit
D, at ProtectiveLife 0181-0185. The Patient Information form explicitly states “A
PATHOLOGY REPORT diagnosing cancer MUST accompany your first claim.” See Second
Affidavit of Seamus W. Culhane, Exhibit 43, ProtectiveLife 0183. Further, it states, “Submit all
bills related to this cancer claim. All bills should be itemized and should include the Diagnosis,
Services rendered, and actual Charges for the service, Provider’s Name, Address, Phone Number
and Tax Identification Number.” Id.

15.  Denied. Mr. Zochert completed and signed a Medical Information Release form.
Evans Aff. 1 6, Exhibit D, at ProtectiveLife 0181-0185.

16.  Admitted.
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17.  Denied. On September 14, 2012, Mr. Zochert returned by U.S. Mail a signed
Patient Information form, a signed Medical Information Release, a signed Physician Statement,
and a Professional Hospital Account Summary (“PHAS”) containing the billing summary for
two items: (1) partial left mastectomy; and (2) layered closure. Evans Aff. 1 6, Exhibit D, at
ProtectiveLife 0181-0185. Deny that Mr. Zochert followed the instructions of the forms because
he did not submit a pathology report and all itemized bills relating to his cancer claim. /d. Mr.
Zochert did not complete the pathology report requirement until October 24, 2012. Id. at
ProtectiveLife 0202-0204. Further, Plaintiff did not submit all itemized bills until August 4,
2014. Id. at ProtectiveLife 0455-0468.

18.  Admitted that on September 17, 2012 Protective Life received Mr. Zochert’s
claim with the limited information he provided. Evans Aff, 16, Exhibit D at ProtectiveLife
0199, 0201.

19.  Denied. Protective Life did not deny Mr. Zochert’s claim. On September 21,
2012, Protective Life provided Mr. Zochert with an “Explanation o f Benefits,” informing him
that he needed to supply Protective Life with a pathology report so Protective Life could verify
Ms. Zochert’s cancer diagnosis. Id. at ProtectiveLife 0201.

20.  Admitted.

21.  Denied. This statement has no evidentiary citation to support it, and is therefore
denied pursuant to SDLC 15-6-56(c)(1). Additionally, as of November 1, 2012, Protective Life
had received a bill containing charges only for Ms. Zochert’s partial mastectomy and closure. Id.
at ProtectiveLife 0184. It had also received a pathology report diagnosing cancer on August 14,
2012. Id. at ProtectiveLife 0202-0203. Therefore, Protective Life had sufficient information to

pay benefits for surgery charges for the partial mastectomy in the amount of $300. The Surgical
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Benefit for the partial mastectomy was $300 based on the procedure code the physician used,
CPT 19301. Evans Aff. § 3, Exhibit A (Plaintiff’s Answers to Defendant’s Request for
Admissions at 19 37-38); Evans Aff. 1 6, Exhibit D, at ProtectiveLife 0031, 0221. The Schedule
of Benefits provides: “When a surgical operation for the treatment of Cancer is performed on an
insured, we will pay for charges incurred for such operation and anesthesia in accordance with
the 1969 California Relative Value Schedule with a unit value of $50 for surgery and $42 for
anesthesia.” Evans Aff. § 4, Exhibit B (the Policy at 8). The unit value for CPT 19301 reads
“BR,” which instructs the claims processor to look at the procedure performed to determine the
nearest similar procedure number. See Evans Aff. 16, Exhibit D, at Protective Life 0062, 72. In
this case, the claims adjuster properly applied CPT 19160, “partial mastectomy (quadrectomy or
more), unilateral,” which has a unit value of 6.0, as the nearest similar procedure number. Id. at
Protective Life 0071. Denied that the amount of benefits for Ms. Zochert’s surgery charges for
the partial mastectomy was $2,491. Id. at ProtectiveLife 0184. The amount listed on the
Professional Hospital Account Summary, the only bills provided by Plaintiff, for Ms. Zochert’s
partial mastectomy was $2,371. Id. Thus, Protective Life did not have what the Policy required
and what it needed in its possession as of November 1, 2012, to pay benefits for surgery charges
for Ms. Zochert’s partial mastectomy in the amount of $2,491.

22 Denied. This statement has no evidentiary citation to support it and is therefore
denied pursuant to SDLC 15-6-56(c)(1). On November 1, 2012, Protective Life had not received
a bill listing any charges for anesthesia during Ms. Zochert’s partial mastectomy. The PHAS,
submitted by Plaintiff, did not contain any charges for anesthesia. See Id. Billing records for
anesthesia during the partial mastectomy were not submitted by Mr. Zochert until May 6, 2013.

Evans Aff. § 3, Exhibit A (Plaintiff’s Answers to Defendant’s Request for Admissions at 9 40-
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41); Evans Aff. 16, Exhibit D, at ProtectiveLife 0235-0294. Mr. Zochert was promptly
reimbursed on May 13, 2013, in the sum of $126.00 for anesthesia that was administered to Ms.
Zochert on August 14,2012. Evans Aff. § 3, Exhibit A (Plaintiff’s Answers to Defendant’s
Request for Admissions at 11 42-44); Evans Aff. 1 6, Exhibit D, at ProtectiveLife 0032, 0366-
0370. Therefore, Protective Life did not have what was required by the Policy and what it
needed in its possession by November 1, 2012, to pay benefits for anesthesia during the partial
mastectomy in the amount of $120.00.

23.  Denied. This statement has no evidentiary citation to support it and is therefore
denied pursuant to SDLC 15-6-56(c)(1). By November 1, 2012, Protective Life had not received
any bills containing charges for in-hospital room and board. Evans Aff. 1 6, Exhibit D, at
ProtectiveLife 0184. Further, in-hospital room and board benefits are only payable for each day
of hospital confinement. Evans Aff. 14, Exhibit B (the Policy at 7). According to the
information provided by Plaintiff to Protective Life, as of November 1, 2012, Ms. Zochert was
never confined overnight in a hospital. Evans Aff. 16, Exhibit D, at ProtectiveLife 0184.
Rather, the bill submitted indicated that Ms. Zochert was discharged on the same date as her
surgery. Id. Additionally, billing records for Ms. Zochert’s two-night hospital stay, beginning
August 14, 2012, were not submitted by Mr. Zochert until May 6, 2013. Evans Aff. 1 3, Exhibit
A (Plaintiff’s Answers to Defendant’s Request for Admissions at §{ 40-41); Evans Aff. § 6,
Exhibit D, at ProtectiveLife 0235-0294. On May 13, 2012, Mr. Zochert was promptly
reimbursed $320 for Ms. Zochert’s two-night hospital stay, commencing August 14, 2012.
Evans Aff. q 3, Exhibit A (Plaintiff’s Answers to Defendant’s Request for Admissions at {1 42-
44); Evans Aff. 1 6, Exhibit D, at ProtectiveLife 0032, 0366-0370). Therefore, Protective Life

did not have what was required by the Policy and what it needed in its possession by November

SR -001643
ApperRiix 029

Filed: 10/20/2017 2:21:10 PM CST Moody County, South Dakota 50CIV14-000061



1, 2012, to pay benefits for Ms. Zochert’s two-night hospital stay, beginning on August 14, 2012,
in the amount of $320.

24.  Denied. This statement has no evidentiary citation to support it and is therefore
denied pursuant to SDLC 15-6-56(c)(1). By November 1, 2012, Protective Life had not received
any bills containing charges for in-hospital doctor visits. Id. Further, in-hospital attending
physician benefits are only payable for each day of hospital confinement.! Evans Aff. 1 4,
Exhibit B (the Policy at 7). According to the information provided by Plaintiff to Protective
Life, as of November 1, 2012, Ms. Zochert was never confined in a hospital. Evans Aff. 1 6,
Exhibit D, at ProtectiveLife 0184. Rather, the bill submitted indicated Ms. Zochert was
discharged on the same date as her surgery. Id. Therefore, Protective Life did not have what
was required by the Policy and what it needed in its possession by November 1, 2012, to pay
benefits for in-hospital doctor visits in the amount of $50.

25.  Denied. This statement has no evidentiary citation to support it and is therefore
denied pursuant to SDLC 15-6-56(c)(1). By November 1, 2012, Protective Life had not received
any bills containing charges for in-hospital nurse visits. Id. Further, in-hospital special nursing
benefits are only payable for each day of hospital confinement.? Evans Aff. 1 4, Exhibit B (the
Policy at 7). According to the information provided by Plaintiff to Protective Life, as of
November 1, 2012, Ms. Zochert was never confined in a hospital. Evans Aff. 16, Exhibit D, at
ProtectiveLife 0184. Rather, the bill submitted indicates Ms. Zochert was discharged on the

same date as her surgery. Id. Therefore, Protective Life did not have what was required by the

'To be clear, in-hospital doctor visits, during the time of confinement to the hospital, are covered under the Policy.
Evans Aff. 1 4, Exhibit B (the Policy at 7). The Policy, however, does not cover office visits, when not confined to
the hospital. Seeid. (nowhere in the Policy does it say that office visits are covered).
2To be clear, in-hospital nursing benefits, during the time of confinement to the hospital, are covered under the
Policy. Evans Aff. 1 4, Exhibit B (the Policy at 7). The Policy, however, does not cover nursing expenses during
regular office visits, when not confined to the hospital. See id. (nowhere in the Policy does it say that office visits
are covered).
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Policy and what it needed in its possession by November 1, 2012, to pay benefits for in-hospital
nurse visits in the amount of $200.

26.  Denied. This statement has no evidentiary citation to support it and is therefore
denied pursuant to SDLC 15-6-56(c)(1). By November 1, 2012, Protective Life had not received
any bills qualifying Ms. Zochert for home recovery benefits. /d. Home recovery benefits are
only payable for each day of hospital confinement. Evans Aff. 1 4, Exhibit B (the Policy at 7).
According to the information provided by Mr. Zochert to Protective Life, as of November 1,
2012, Ms. Zochert was never confined to a hospital. Evans Aff. 16, Exhibit D, at ProtectiveLife
0184. Rather, the bill submitted indicated that Ms. Zochert was discharged on the same date as
her surgery. Id. Additionally, billing records for Ms. Zochert’s two days of home recovery
commencing August 17, 2012, were not submitted by Mr. Zochert until May 6, 2013. Evans
Aff. § 3, Exhibit A (Plaintiff’s Answers to Defendant’s Request for Admissions at 11 40-41);
Evans Aff. 16, Exhibit D, at ProtectiveLife 0235-0294. On May 13, 2013, Mr. Zochert was
promptly reimbursed $28.56 for Ms. Zochert’s two days of home recovery commencing August
17,2012. Evans Aff. | 3, Exhibit A (Plaintiff’s Answers to Defendant’s Request for Admissions
at 11 42-44); Evans Aff. 1 6, Exhibit D, at ProtectiveLife 0032, 0366-0370. Therefore,
Protective Life did not have what was required by the Policy and what it needed in its possession
by November 1, 2012, to pay benefits for Ms. Zochert’s two days of home recovery commencing
August 17, 2012, in the amount of $28.56.

217. Denied. On November 13, 2012, Protective Life issued Mr. Zochert a check for
the covered benefits under the Policy as supported by the PHAS (the only bills submitted by Mr.
Zochert as of that date) in the amount of $420. See Evans Aff. 1 6, Exhibit D, at ProtectiveLife

0031. The statement that Protective Life denied any other benefits is not supported by the
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evidentiary citation and is denied pursuant to SDLC 15-6-56(c)(1).

28.  Denied. The Policy provided an explanation to the Zocherts of what charges the
Policy covered. See Evans Aff. 14, Exhibit B (the Policy); see Castello v. Gamache, 593 F.2d
358, 361 (8th Cir. 1979) (applying the general rule that the insured is charged with knowledge of
the terms and conditions of his policy); Lazzara v. Howard A. Esser, Inc., 802 F.2d 260, 275, 6
Fed. R. Serv. 3d 54 (7th Cir. 1986) (same); Western World Ins. Co. v. Stack Oil, Inc., 922 F.2d
118, 122 (2d Cir. 1990) (same). Further, as of November 13, 2012, Plaintiff had not submitted
any bills that included charges resulting from Ms. Zochert’s biopsy. Evans Aff. § 6, Exhibit D,
at ProtectiveLife 0183. When Plaintiff inquired as to additional coverage, Protective Life told
Plaintiff that it had fully processed the bills he had submitted and to contact them if he had any
questions. Id. at ProtectiveLife 0215-2016. Protective Life continuously informed Plaintiff that
he could submit any additional bills and Protective Life would process them. Id. at
ProtectiveLife 0215, 0221, 0304, 0383, 0448. There are no South Dakota statutes or case law
that impose an affirmative duty on insurers to advise insureds about benefits. See SDCL 1 58-
12-34 (South Dakota’s statute setting forth “Acts Constituting Unfair Claims Practices™ does not
create affirmative duty to disclose benefits); see Harts v. Farmers Ins. Exchange, 597 N.W.2d
47, 52 (Mich. 1999) (reviewing Michigan’s Unfair Trade Practices Act to find that insurer does
not have an affirmative duty to disclose benefits).

29.  Denied. The Policy provided an explanation to the Zocherts of what charges the
Policy covered. See Evans Aff. 14, Exhibit B (the Policy). Further, as of November 13, 2012,
Plaintiff had not submitted any bills, as required by the Policy, that included charges resulting
from anesthesia during Ms. Zochert’s biopsy or partial mastectomy. Evans Aff. § 6, Exhibit D,

at ProtectiveLife 0184; see Defendant’s Response to Undisputed Fact § 28.
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30. Denied. The Policy provided an explanation to the Zocherts of what charges the
Policy covered. See Evans Aff. 114, Exhibit B (the Policy). Further, as of November 13, 2012,
Plaintiff had not submitted any bills, as required by the Policy, indicating Ms. Zochert was
confined to the hospital for any period of time, as required for coverage under the In-Hospital
Room and Board Benefit. Evans Aff. 14, Exhibit B (the Policy at 7); Evans Aff. 1 6, Exhibit D,
at ProtectiveLife 0184; see Defendant’s Response to Undisputed Fact § 28.

31.  Denied. The Policy provided an explanation to the Zocherts of what charges the
Policy covered. See Evans Aff. 1 4, Exhibit B (the Policy). Further, as of November 13, 2012,
Plaintiff had not submitted any bills indicating Ms. Zochert was confined to the hospital for any
period of time, as required for coverage under the In-Hospital Special Nursing Benefit and
Attending Physician Benefit. Evans Aff. 14, Exhibit B (the Policy at 7); Evans Aff. 16, Exhibit
D, at ProtectiveLife 0184; see Defendant’s Response to Undisputed Fact § 28.

32.  Denied. The Policy provided an explanation to the Zocherts of what charges the
Policy covered. See Evans Aff. 14, Exhibit B (the Policy). Further, as of November 13,2012,
Plaintiff had not submitted any bills, as required by the Policy, indicating Ms. Zochert was
confined to the hospital for any period of time, as required for coverage under the Home
Recovery Benefit. Evans Aff. 14, Exhibit B (the Policy at 7); Evans Aff. 1 6, Exhibit D, at
ProtectiveLife 0184; see Defendant’s Response to Undisputed Fact  28.

33.  Denied. The Policy provided an explanation to the Zocherts of what charges the
Policy covered. See Evans Aff. 1 4, Exhibit B (the Policy). Further, as of November 13, 2012,
Plaintiff had not submitted any bills, as required by the Policy, indicating Ms. Zochert was
confined to the intensive care unit. Evans Aff. 16, Exhibit D, at Protective Life 0184, 0466. It

was not until August 4, 2014, that Plaintiff submitted bills that indicated Ms. Zochert was
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admitted to the ICU). See Defendant’s Response to Undisputed Fact { 28.

34.  Denied. Mr. Zochert did not submit a “hospital bill.” He submitted a
Professional Hospital Account Summary (PHAS). Protective Life did not use the PHAS,
containing the billing summary for Ms. Zochert’s partial left mastectomy and layered closure to
investigate potential claims for benefits for which Mr. Zochert did not submit an itemized bill
pursuant to the Patient Information form. Evans Aff. 1 6, Exhibit D, at ProtectiveLife 0184. The
Patient Information form states Mr. Zochert is to “submit all bills related to this cancer claim”
and that “[a]ll bills should be itemized and should include the Diagnosis, Services rendered, and
actual Charges for the service, Provider’s Name, Address, Phone Number and Tax Identification
Number.” Id. at ProtectiveLife 0174-0179. Protective Life used the pathology report to
determine that Ms. Zochert was diagnosed with cancer on August 14, 2012. See Evans Aff. 16,
Exhibit D, at ProtectiveLife 0441-0442. Accordingly, Protective Life used the cancer diagnosis
date to process the PHAS Mr. Zochert submitted. /d. Protective Life continuously informed
Plaintiff that he could submit any additional bills and Protective Life would process them
accordingly. Id. at ProtectiveLife 0215, 0221, 0304, 0383, 0448.

35.  Denied. Protective Life did not use the Physician Statement completed by Dr.
Christensen to investigate potential claims for benefits for which Mr. Zochert did not submit an
itemized bill pursuant to the Patient Information form. Evans Aff. 1 6, Exhibit D, at
ProtectiveLife 0182. The Patient Information form states Mr. Zochert is to “submit all bills
related to this cancer claim” and that “[a]ll bills should be itemized and should include the
Diagnosis, Services rendered, and actual Charges for the service, Provider’s Name, Address,
Phone Number and Tax Identification Number.” Id. at ProtectiveLife 0174-0179. Protective

Life relied on the date of diagnosis listed on the pathology report. The Policy informed Plaintiff
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that the pathology report must be submitted to determine coverage under the Policy. Evans Aff.
1 4, Exhibit B (the Policy at 10); see Evans Aff. 1 6, Exhibit D, at ProtectiveLife 0183 (the
Patient Information form informed Plaintiff of the necessity of a pathology report). Protective
Life used the pathology report to determine that Ms. Zochert was diagnosed with cancer on
August 14, 2012. Id. at ProtectiveLife 0202-0203. Accordingly, Protective Life used the cancer
diagnosis date to process the bills that Mr. Zochert submitted.

36. Denied. Plaintiff had a duty to submit pathology reports and all itemized bills
relating to Ms. Zochert’s cancer as a part of his proof of loss. Evans Aff. 1 4, Exhibit B (the
Policy at 10); Evans Aff. § 6, Exhibit D, at ProtectiveLife 0183. Plaintiff’s characterization
wrongfully suggests, or infers, that Protective Life incorrectly required Plaintiff to submit a proof
of loss. This assertion is contrary to the duties established by the Policy. Before any claim is
investigated, and processed, including Protective Life obtaining and reviewing medical records
and bills from the healthcare providers, Mr. Zochert was required to submit a claim for benefits
which included the pathology report and all itemized bills that he was seeking benefits for under
the terms of the Policy. Evans Aff. 14, Exhibit B (the Policy at 10). Further, Protective Life
continuously informed Plaintiff that he could submit any additional bills and Protective Life
would process them accordingly. Evans Aff. 16, Exhibit D, at ProtectiveLife 0215, 0221, 0304,
0383, 0448. Not disputed that Protective Life did not use the Medical Information Release form
to investigate potential claims for benefits beyond the two procedures documented in the PHAS.
See Second Affidavit of Seamus W. Culhane, Exhibit 75, Deposition of Lia Valez, at 45:8-51:14.

37.  Admitted that Ms. Valez had a telephone conversation with Mr. Zochert regarding
the benefits Protective Life paid. Evans Aff. 16, Exhibit D, at ProtectiveLife 215. Dispute that

the remaining assertion is material.
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38.  Denied. Itis not disputed that, based on a telephone inquiry by Mr. Zochert
regarding an explanation of benefits he had received, Protective Life sent a letter explaining the
surgery charges were paid according to the Cancer Policy based on the procedure codes indicated
on the surgery bill from Watertown Surgery for services on August 14, 2012. See Second Aff.
Of Seamus W. Culhane, Exhibit 50, ProtectiveLife 0216. The purpose of the letter was to
address Mr. Zochert’s inquiry for an explanation of his benefits, not to inform Mr. Zochert of
every potential claim for benefits he may have. Denied that the letter states that $420 was for
Ms. Zochert’s partial mastectomy. See Evans Aff. 16, Exhibit D, at ProtectiveLife 215. The
letter informed Mr. Zochert that benefits were calculated according to the California Relative
Value Schedule with a unit value of $50 for surgical procedures. Id. Further, Plaintiff’s
characterization of Protective Life’s response is misleading and irrelevant. Plaintiff continuously
informed Plaintiff that he could submit any and all additional itemized bills relating to Ms.
Zochert’s cancer and Protective Life would process them. Evans Aff. 1 6, Exhibit D, at
ProtectiveLife 0215, 0221, 0304, 0383, 0448.

39. Denied. When Mr. Zochert’s Attorney, Seamus Culhane, questioned Protective
Life about why additional benefits had not been paid under the Cancer Policy, Protective Life
informed Attorney Culhane that Mr. Zochert had not submitted bills for In-Hospital Room and
Board Benefit and Attending Physician Benefit for Protective Life to process per Mr. Zochert’s
obligations under the Policy. Evans Aff. 11 6, Exhibit D, at ProtectiveLife 0221. Protective
Life’s response simply stated the requirements under the Policy. Id. at ProtectiveLife 0221.

40. Denied. On May 13, 2013, Protective Life issued a second payment in the
amount of $474.56. Id. at ProtectiveLife 0032. But the Explanation of Benefits states that $320,

not $300, was paid for hospital room and board benefits. Id. The second payment also included
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$126 for anesthesia benefits and $28.46 in home recovery benefits in accordance with the terms
of the Policy. Id. The fact that Mr. Zochert hired an attorney had no impact on Protective Life’s
distribution. Protective Life distributed this second payment after Attorney Culhane sent
Protective Life a letter on May 6, 2013, transmitting copies of additional bills for services
performed in accordance with the terms of the Policy and not in response to the appearance of an
attorney. Evans Aff. § 3, Exhibit A (Plaintiff’s Answers to Defendant’s Request for Admissions
at 19 40-44); Evans Aff. 1 6, Exhibit D, at ProtectiveLife 0032, 0235-0294, 0366-0370. If
Plaintiff had submitted the same materials, Protective Life would have distributed the exact same
payment. Plaintiff’s attorney prolonged the claims process by not submitting the itemized bills
that Protective Life requested. See Evans Aff. 1 6, Exhibit D, at ProtectiveLife at 0309-0314,
0317-0321, 0324-0326, 0333-0335, 0340-0343, 0346-0357.

41.  Denied. Plaintiff’s characterization misconstrues the duties and obligations under
the Policy. It was Plaintiff’s duty, under express terms of the Policy, to file a “proof of loss.”
Evans Aff. 14, Exhibit B (the Policy at 10); Evans Aff. 16, Exhibit D, at ProtectiveLife 0183.
See Evans Aff. 16, Exhibit D, at ProtectiveLife 0174-0179. The proof of loss contained the
following requirement: “All bills should be itemized and should include the Diagnosis, Services
rendered, and actual Charges for the service, Provider’s Name, Address, Phone Number and Tax
Identification Number.” Id. Protective Life had no duty to investigate and process a claim until
Mr. Zochert submitted a claim, including a pathology report diagnosing cancer and itemized
bills. Id. Mr. Zochert’s attorney sent Protective Life a letter on August 4, 2014, transmitting
records and bills from Ms. Zochert’s readmission to Prairie Lakes Healthcare System. Evans
Aff. q 3, Exhibit A (Plaintiff’s Answers to Defendant’s Request for Admissions at § 56-57, 61);

Evans Aff. 16, Exhibit D, at ProtectiveLife 0455-0468. The August 4, 2014 Submission was the
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first time these claims (bills) were provided by Mr. Zochert or Attorney Culhane to Protective
Life. Evans Aff. § 3, Exhibit A (Plaintiff’s Answers to Defendant’s Request for Admissions at
58). In response to the August 4, 2014 Submission, on August 29, 2014, Protective Life issued a
check to Mr. Zochert for $1,720.00, which included $1,120.00 for the seven days Ms. Zochert
was confined to Prairie Lakes Healthcare System from August 31, 2012 through September 7,
2012. Evans Aff. 1 6, Exhibit D, at ProtectiveLife 0033-34.

42.  Denied. Plaintiff’s characterization misconstrues the duties and obligations under
the Policy. It was Plaintiff’s duty, under express terms of the Policy, to file a “proof of loss.”
Evans Aff. 14, Exhibit B (the Policy at 10); Evans Aff. 1 6, Exhibit D, at ProtectiveLife 0183.
The proof of loss contained the following requirement: “All bills should be itemized and should
include the Diagnosis, Services rendered, and actual Charges for the service, Provider’s Name,
Address, Phone Number and Tax Identification Number.” Id. Protective Life would not have
investigated or processed any claims for benefits related to hospital doctor visits during Ms.
Zochert’s cancer treatment at Prairie Lakes Hospital until Mr. Zochert submitted claims (bills)
related thereto. See Evans Aff. 1 6, Exhibit D, at ProtectiveLife 0174-0179. Further, Plaintiff
has never submitted any itemized bills that include charges for in-hospital doctor visits® during
Ms. Zochert’s readmission to the hospital. Evans Aff. § 6, Exhibit D, at ProtectiveLife 0237
(Plaintiff submitted Medicare claims forms, but did not submit any bills from the hospital).

43.  Denied. Plaintiff’s characterization misconstrues the duties and obligations under
the Policy. It was Plaintiff’s duty, under express terms of the Policy, to file a “proof of loss.”
Evans Aff. 1 4, Exhibit B (the Policy at 10); Evans Aff. 1 6, Exhibit D, at ProtectiveLife 0183.

The proof of loss contained the following requirement: “All bills should be itemized and should

3 See supra note 1.
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include the Diagnosis, Services rendered, and actual Charges for the service, Provider’s Name,
Address, Phone Number and Tax Identification Number.” Id. Protective Life would not have
investigated or processed any claims for benefits related to hospital nurse visits during Ms.
Zochert’s cancer treatment at Prairie Lakes Hospital until Mr. Zochert submitted claims (bills)
relating thereto. See Evans Aff. 16, Exhibit D, at ProtectiveLife 0174-0179. Protective Life had
no duty to investigate until Mr. Zochert submitted a claim, including a pathology report
diagnosing cancer and itemized bills. /d. Plaintiff has never submitted any itemized bills that
included charges for in-hospital nurse visits* during Ms. Zochert’s readmission to the hospital.
See Evans Aff. 1 6, Exhibit D, at ProtectiveLife 0238 (Plaintiff submitted Medicare claims
forms, but did not submit any bills from the hospital).

44.  Denied. Plaintiff’s characterization misconstrues the benefits and obligations
under the Policy. It was Plaintiff’s duty, under express terms of the Policy, to file a “proof of
loss.” Evans AfY. § 4, Exhibit B (the Policy at 10); Evans Aff. § 6, Exhibit D, at ProtectiveLife
0183. The proof of loss contained the following requirements: “All bills should be itemized and
should include the Diagnosis, Services rendered, and actual Charges for the service, Provider’s
Name, Address, Phone Number and Tax Identification Number.” Id. Protective Life would not
have investigated or processed any claims for benefits related to home recovery after Ms.
Zochert’s readmission to Prairie Lakes Hospital until Mr. Zochert submitted claims (bills)
supporting such a claim. See Evans Aff. 1 6, Exhibit D, at ProtectiveLife 0174-0179. Protective
Life had no duty to investigate until Mr. Zochert submitted a claim, including a pathology report
diagnosing cancer and itemized bills. Id. Mr. Zochert’s attorney sent Protective Life a letter on

August 4, 2014, transmitting records and bills from Ms. Zochert’s readmission to Prairie Lakes

4 See supra note 2.
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Healthcare System. Evans Aff. § 3, Exhibit A (Plaintiff’s Answers to Defendant’s Request for
Admissions at 11 56-57, 61); Evans Aff. 1 6, Exhibit D, at ProtectiveLife 0455-0468. The
August 4, 2014 Submission was the first time these bills were provided by Mr. Zochert or
Attorney Culhane to Protective Life. Evans Aff. § 3, Exhibit A (Plaintiff’s Answers to
Defendant’s Request for Admissions at § 58). In response to the August 4, 2014 Submission,
Protective Life promptly distributed payment according to the Policy in the amount of $100.00 to
cover Ms. Zochert’s home recovery benefits for September 8 through September 14, 2012.
Evans Aff. 1 6, Exhibit D, at ProtectiveLife 0446, 0035 (Protective Life distributed payment on
September 2, 2014, less than 30 days after receiving the August 4, 2014 Submission).

45.  Denied. Plaintiff’s characterization misconstrues the duties and obligations under
the Policy. It was Plaintiff’s duty, under express terms of the Policy, to file a “proof of loss.”
Evans Aff. 1 4, Exhibit B (the Policy at 10); Evans Aff. 1 6, Exhibit D, at ProtectiveLife 0183.
The proof of loss contained the following requirement: “All bills should be itemized and should
include the Diagnosis, Services rendered, and actual Charges for the service, Provider’s Name,
Address, Phone Number and Tax Identification Number.” Id. Protective Life would not have
investigated or processed any claims for benefits related to intensive care charges during Ms.
Zochert’s readmission to Prairie Lakes Hospital until Mr. Zochert submitted claims (bills)
relating thereto. See Evans Aff. § 6, Exhibit D, at ProtectiveLife 0174-0179. Mr. Zochert’s
attorney sent Protective Life a letter on August 4, 2014, transmitting records and bills from Ms.
Zochert’s readmission to Prairie Lakes Healthcare System. Evans Aff. § 3, Exhibit A (Plaintiff’s
Answers to Defendant’s Request for Admissions at Y 56-57, 61); Evans Aff. | 6, Exhibit D, at
ProtectiveLife 0455-0468. The August 4, 2014 Submission was the first time these bills were

provided by Mr. Zochert or Attorney Culhane to Protective Life. Evans Aff. 1 3, Exhibit A
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(Plaintiff’s Answers to Defendant’s Request for Admissions at § 58). In response to the August
4, 2014 Submission, on August 29, 2014, Protective Life issued a check to Mr. Zochert for
$1,720.00, which included $600.00 for three days Ms. Zochert was confined in the ICU from
August 31 through September 2, 2012. Evans Aff. 1 6, Exhibit D, at ProtectiveLife 0446, 0034
(Plaintiff submitted bills for Ms. Zochert’s hospital confinement on August 4, 2014. Protective
Life distributed payment less than 30 days later).

46.  Admitted. During that time, Plaintiff’s attorney did not submit itemized bills
relating to Ms. Zochert’s cancer, as required by the Policy and Protective Life’s instructions. See
id. at ProtectiveLife 0309-0314, 0317-0321, 0324-0326, 0333-0335, 0340-0343, 0346-0357.

47.  Admitted.

48.  Denied. Plaintiff implies that filing suit resulted in payment of benefits. In fact,
filing suit had no impact on Protective Life processing his claim. Protective Life received a
submission of medical bills and medical records on August 11, 2014. Evans Aff. 16, Exhibit D,
at ProtectiveLife 0455. On August 29, 2014, Protective Life issued two checks to Mr. Zochert,
one in the amount of $30.00 for a biopsy performed on July 10, 2012, and the other for
$1,720.00—$1,120.00 for the seven days Ms. Zochert was confined to Prairie Lakes Hospital
from August 31, 2012 through September 7, 2012, and $600.00 for three days Ms. Zochert was
confined in the ICU from August 31 through September 2, 2012. Evans Aff. 1 6, Exhibit D, at
ProtectiveLife 0033-34. Further, on September 2, 2014, Protective Life issued Mr. Zochert a
check for $100.00 to cover Ms. Zochert’s home benefits for September 8 through September 14,
2012. Id. at ProtectiveLife 0035. These checks were in response to a letter Attorney Culhane
sent Protective Life on August 4, 2012, transmitting a pathology report for Ms. Zochert dated

July 5, 2012, as well as copies of certain medical records and bills from Watertown Family
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Medicine, Prairie Lakes Healthcare System, and Sanford Health Services, all as required by the
Policy and the instructions in the Patient Information form. Evans Aff. 1 3, Exhibit A (Plaintiff’s
Answers to Defendant’s Request for Admissions at §{ 56-57, 61); Evans Aff. § 6, Exhibit D, at
ProtectiveLife 0455-0468. The August 4, 2014 Submission was the first time these bills were
provided by Mr. Zochert or Attorney Culhane to Protective Life, and their submission allowed
Protective Life to process Mr. Zochert’s claims. Evans Aff. § 3, Exhibit A (Plaintiff’s Answers
to Defendant’s Request for Admissions at § 58). It is also denied that Protective Life distributed
$1,850 in benefits in September 2014. Protective Life distributed $1,750 in benefits on August
29, 2014. Id. at ProtectiveLife 0033-0034. Protective Life distributed $100 in benefits on
September 2, 2014. Id. at ProtectiveLife 0035. The amounts distributed are not disputed. Id. at
ProtectiveLife 0033-0035.

49.  Denied. To date, Protective Life has processed all claims (bills) Plaintiff has
submitted and distributed payment in accordance with the terms of the Policy. See Protective
Life 0183, 0031, 0235-0294, 0032, 0455-0467, 0033-0035. The expenses Plaintiff refers to are
not covered under the Policy or have not been submitted to Protective Life. Id.; see Evans Aff. 1

4, Exhibit B (the Policy at 7-8).

SR - 001656
Appehdix 042

Filed: 10/20/2017 2:21:10 PM CST Moody County, South Dakota 50CIV14-000061



Dated at Sioux Falls, South Dakota this 20" day of October, 2017.

EVANS HAIGH & HINTON LLP

/s/ Edwin E. Evans

Edwin E. Evans

Ryan W.W. Redd

101 North Main Avenue, Suite 213
PO Box 2790

Sioux Falls, SD 57101-2790
Telephone: (605) 275-9599
Facsimile: (605) 275-9602

Email: eevans@ehhlawyers.com

Email: rredd@ehhlawyers.com

and

Katharine A. Weber

MAYNARD, COOPER & GALE, P.C.
1901 Sixth Avenue North

2400 Regions Harbert Plaza
Birmingham, AL 35203

Telephone: 205-254-1000

Email: kweber@maynardcooper.com

Attorneys for Defendant
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CERTIFICATE OF SERVICE

The undersigned, one of the attorneys for Defendant, hereby certifies that a true and
correct copy of the foregoing “Defendant’s Objections and Reponses to Plaintiff’s Statement of
Material Facts” was filed electronically with the Clerk of Court using the Odyssey File and Serve
system which will send notification of such filing to the following:

Nancy J. Turbak Berry
Seamus W. Culhane

Turbak Law Office, P.C.

26 South Broadway, Suite 100
Watertown, SD 57201
nancy(@turbaklaw.com

seamus(@turbaklaw.com

Attorneys for Plaintiff

on this 20" day of October, 2017.

/s/ Edwin E. Evans
Edwin E. Evans
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
:SS
COUNTY OF MOODY ) THIRD JUDICIAL CIRCUIT

* %k ok ok ok ok ok ok ok ok sk ok ok ok %k ok ok ok ok ok k k %k %k %k %k %k %k %k %k sk ok ok ok ok ok k %k k >k k k k k k k k k k k *k *

*
IVAN ZOCHERT individually and as * 50CIV14-000061
Administrator for the Estate of Lenore *
Zochert, *
*
Plaintiff, *
*
VSs. * DEFENDANT’S MOTION FOR
* SUMMARY JUDGMENT
PROTECTIVE LIFE INSURANCE *
COMPANY, *
%
Defendant. *
*

%k k %k k k ok k ok %k k %k ok k ok k ok k ok k ok ok k ok k ok k ok k ok k ok k ok ok k ok ok 3k ok ok ok %k ok ok *k ok 3k *k ok k %k %k

Defendant, Protective Life Insurance Company, by and through its attorneys of record,
respectfully moves this Court for entry of Summary Judgment in its favor pursuant to SDCL §
15-6-56 for the reason that, based upon all the files and records herein, and Defendant’s
Statement of Undisputed Facts and Brief submitted in support of this Motion, there is no genuine
issue as to any material fact and Defendant is entitled to judgment as a matter of law.

Dated at Sioux Falls, South Dakota, this 6™ day of October, 20177.

EVANSHAIGH & HINTON LLP
/s{ EdwinE. Evans

Edwin E. Evans

101 N. Main Avenue, Suite 213
PO Box 2790

Sioux Falls, SD 57101-2790
Telephone: (605) 275-9599

Facsimile: (605)275-9602
Email: eevans@ehhlawyers.com
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and

Katharine A. Weber

MAYNARD, COOPER & GALE, P.C.
1901 Sixth Avenue North

2400 Regions Harbert Plaza
Birmingham, AL 35203

Telephone: 205-254-1000

Email: kweber@maynardcooper.com

Attorneys for Defendant

CERTIFICATE OF SERVICE

The undersigned, one of the attorneys for Defendant, hereby certifies that a true and
correct copy of the foregoing “Defendant’s Motion for Summary Judgment” was filed
electronically with the Clerk of Court using the Odyssey File and Serve system which will send
notification of such filing to the following:

Nancy J. Turbak Berry
Seamus W. Culhane

Turbak Law Office, P.C.

26 South Broadway, Suite 100
Watertown, SD 57201
nancy(@turbaklaw.com
seamus(@turbaklaw.com

Attorneys for Plaintiff

on this 6" day of October, 2017.

/s{ Edwin E. Evans
Edwin E. Evans
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
:SS
COUNTY OF MOODY ) THIRD JUDICIAL CIRCUIT
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%*
IVAN ZOCHERT individually and as * 50CIV14-000061

Administrator for the Estate of Lenore *
Zochert, *
%
Plaintiff, *
*

vs. * DEFENDANT’S STATEMENT OF

* UNDISPUTED MATERIAL FACTS
PROTECTIVE LIFE INSURANCE *
COMPANY, *
*
Defendant. *
*

% % ok %k ok ok ok ok ok ok ok k ok ok ok %k k k k ok k k ok %k %k k ok k k ok k k k ok k ok k ok %k k >k *k k *k k k k k *k k k ok

Pursuant to SDCL 15-6-56(c), Defendant, Protective Life Insurance Company, by and
through their counsel of record, respectfully submit the following Statement of Undisputed
Material Facts in support of its Motion for Summary Judgment.

1. This action arises out of the claims process and handling of a Cancer Insurance
Policy (hereinafter “the Policy”), numbered D00054903, issued by Defendant, Protective Life
Insurance Company (hereinafter “Protective Life) to Ivan Zochert (“Mr. Zochert™) and Lenore
Zochert (“Ms. Zochert”) (collectively referred to as “the Zocherts™) on March 1, 1990. Compl. §
4; Evans Aff. 1 3, Exhibit A (Plaintiff’s Answers to Defendant’s Request for Admissions at § 1);
Evans Aff. 14, Exhibit B (the Policy).

2. The Policy included an endorsement entitled Hospital Intensive Care Benefit
Rider. Evans Aff. 15, Exhibit C.

3. The Zocherts were the beneficiaries under the Policy and the endorsement. Evans

Aff. 1 4, Exhibit B (the Policy).
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4. The Policy is a limited policy. Evans Aff. 14, Exhibit B (the Policy at 1).

5. On the first page of the Policyj, it states in bold lettering: “THIS IS A LIMITED
POLICY - PLEASE READ CAREFULLY.” Evans Aff. § 4, Exhibit B (the Policy at 1).

6. Because it was a limited policy, the Policy only covered losses under the benefits
listed in the Schedule of Benefits. Evans Aff. 14, Exhibit B (the Policy at 7) (“We will, subject
to the terms of this policy, pay the benefits provided by this policy.”).

7. The Policy is a “Cancer” policy, which provided coverage for listed benefits that
derived from “definitive Cancer treatment, including only direct extension, metastatic spread or
recurrence.” Evans Aff. 14, Exhibit B (the Policy at 10).

8. The Policy states, “This Policy pays only for loss resulting from definitive Cancer
treatment, including only direct extension, metastatic spread or recurrence. Pathologic proof
thereof must be submitted. This policy does not provide benefits for any other disease, sickness
or incapacity.” Evans Aff. 1 4, Exhibit B (the Policy at 10).

9. The Policy contains procedures necessary to file a claim:

Claim Provisions

Notice of Claim. Written notice of claim must be given within 60 days after a

covered loss starts or as soon as reasonably possible. The notice must be given to

us at our Home Office or to any authorized agent.

Claim Forms. When we receive a notice of claim we will send you forms for filing

proof of loss. If the forms are not mailed or given to you within 15 days, you will

meet the proof of loss requirements by giving us a written statement of the nature

and extent of your loss within the time limit stated in the Proof of Loss provision.

Proof of Loss. Written proof of loss must be given to us within 90 days after the

occurrence or commencement of any loss covered by the policy. If it was not

reasonably possible to give written proof in the time required, we will not reduce

or deny the claim for this reason if the proof is filed as soon as reasonably possible.

Unless you were legally incapable, this proof must be given within 1 year from the
time specified.
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Evans Aff. 1 4, Exhibit B (the Policy at 10).

10.  Under the Policy, the beneficiary is responsible for filing a claim and providing
the information necessary for Protective Life to determine the appropriate coverage. Evans Aff.
1 4, Exhibit B (the Policy at 10).

11.  The beneficiary is responsible for giving Protective Life notice of its claim within
60 days of a covered loss or as soon as reasonably possible. Evans Aff. 1 4, Exhibit B (the
Policy at 10).

12. Once Protective Life received notice of a claim, the Policy states, “[Protective
Life] will send [insured] forms for filing proof of loss.” Evans Aff. 14, Exhibit B (the Policy at
10).

13. In addition, the Policy states, “Written proof of loss must be given to [Protective
Life] within 90 days after the occurrence or commencement of any loss covered by the policy.”
Evans Aff. 1 4, Exhibit B (the Policy at 10).

14.  The Policy provides, “Time of Payment of Claims. After we receive written
proof of loss, and subject to the terms of this policy, we will pay all benefits due under this
policy.” Evans Aff. § 4, Exhibit B (the Policy at 10)

15.  Once coverage is determined, the Policy, states that payments of covered claims
will be made directly to the beneficiary. Evans Aff. 14, Exhibit B (the Policy at 11).

16. Further, the Policy states, “[Protective Life] will be discharged to the extent of
any such payments made in good faith.” Evans Aff. § 4, Exhibit B (the Policy at 11).

17.  OnlulyS$, 2012, Dr. Alan Christensen performed a needle core biopsy to collect

samples from a lump identified within Ms. Zochert’s left breast. Compl. § 8.
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18.  Also on July 5, 2012, Dr. Christensen performed pathology testing of the lump,
confirming that the samples gathered from Ms. Zochert’s breast were carcinoma. Compl. 1 8.

19. On July 18, 2012, Dr. Christensen conducted laboratory tests and x-rays on Ms.
Zochert. Evans Aff. 16, Exhibit D, at ProtectiveLife 0462.

20. On August 14, 2012, Ms. Zochert was admitted to Prairie Lakes Healthcare
Systems for a left breast lumpectomy. Compl. 1 11; Evans Aff. 1 6, Exhibit D, at ProtectiveLife
0184.

21. Ms. Zochert was anesthetized, given antibiotic treatment, and Dr. Alan
Christensen completed a partial left breast mastectomy and intermediate closure of the partial
mastectomy site. Compl. 1 11; Evans Aff. 9 6, Exhibit D, at PrtoectiveLife 0184.

22.  On August 17,2012, Mr. Zochert requested a claim form from Protective Life to
file a claim or claims under the Policy. Evans Aff. § 3, Exhibit A (Plaintiff’s Answers to
Defendant’s Request for Admissions at § 4).

23. On that same day, August, 17, 2012, Protective Life mailed Mr. Zochert the
claims forms required to file a claim under the Policy. Evans Aff. § 3, Exhibit A (Plaintiff’s
Answers to Defendant’s Request for Admissions at § 4); Evans Aff. § 6, Exhibit D, at
ProtectiveLife 0174-0179.

24. The claims forms included a Patient Information form, Physician Statement form,
and a Medical Information Release form (collectively “Claims Forms™). Evans Aff. § 6, Exhibit
D, at ProtectiveLife 0174-0179.

25. The Patient Information form stated, in bold letters, “A PATHOLOGY

REPORT diagnosing cancer MUST accompany your first claim.” Id.
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26.  Inaddition, the Patient Information form required Mr. Zochert to “submit all bills
related to this cancer claim.” Id.

27. It further stated, “All bills should be itemized and should include the Diagnosis,
Services rendered, and actual Charges for the service, Provider’s Name, Address, Phone Number
and Tax Identification Number.” Id.

28. On September 14, 2012, Mr. Zochert mailed the executed Claims Forms to
Protective Life. Id. at ProtectiveLife 0180-0185.

29.  Dr. Christensen completed the Physician Statement, stating that Ms. Zochert was
first diagnosed with cancer on July 11, 2012. Id. at ProtectiveLife 0182.

30.  Mr. Zochert also provided Protective Life with a Professional Hospital Account
Summary (“PHAS”), which summarized Ms. Zochert’s bills for her August 14, 2012, procedure.
Id. at ProtectiveLife 0184.

31.  The PHAS contained the billing summary for two items: (1) partial left
mastectomy; and (2) layer closure. Id.

32.  According to the PHAS, Ms. Zochert was discharged from the hospital on August
14, 2012. Id.

33. The total amount owed, as reflected on the PHAS, was $3,383.00, the sum of
$2,371.00 for the lumpectomy and $1,012.00 for the layered closure. Id.

34.  The PHAS provided that Ms. Zochert’s admission date was August 14, 2012 and
her discharge date was August 14, 2012. Id.

35.  Mr. Zochert did not include a pathology report when he submitted these

documents, as required by the instructions on the Patient Information form. Evans Aff. 1 3,
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Exhibit A (Plaintiff’s Answers to Defendant’s Request for Admissions at § 14); see Evans Aff. 1
6, Exhibit D, at ProtectiveLife 0182-0185.

36. On September 17, 2012, Protective Life received Mr. Zochert’s claim with the
information Mr. Zochert provided. Evans Aff. 16, Exhibit D, at ProtectiveLife 0199, 0201.

37.  Protective Life responded to Mr. Zochert with an Explanation of Benefits,
informing Mr. Zochert that he needed to supply Protective Life with a pathology report so
Protective Life could verify Ms. Zochert’s cancer diagnosis. Id. at ProtectiveLife 0201.

38.  The pathology report for Ms. Zochert was supplied to Protective Life on October
24,2012, by Sanford Health. Evans Aff. 1 3, Exhibit A (Plaintiff’s Answers to Defendant’s
Request for Admissions at 1122); see Evans Aff. 1 6, Exhibit D, at ProtectiveLife 0202-0204.

39.  The pathology report did not contain a diagnosis date from July 2012. See Evans
Aff. 16, Exhibit D, at ProtectiveLife 0202-0203.

40. On November 13, 2012, Protective Life processed Mr. Zochert’s claim, based on
of the Policy and the PHAS provided by Mr. Zochert, and issued a check for the covered benefits
in the amount of $420.00. Id. at ProtectiveLife 0031.

41.  Protective Life provided Mr. Zochert with an Explanation of Benefits, which
stated that benefits payable under the Policy for the partial left breast mastectomy was $300.00,
and benefits payable under the Policy for the layered closure was $120.00. Id.

42.  Atthat time, Protective Life was not provided with any other bills nor an itemized
bill from Ms. Zochert’s August 14, 2012, procedure. Evans Aff. § 3, Exhibit A (Plaintiff’s

Answers to Defendant’s Request for Admissions at § 58-61).
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43.  The first time additional itemized bills were provided to Protective Life was on
August 4, 2014. Id.; see Evans Aff. 1 6, Exhibit D, at ProtectiveLife 0182-85, 0194, 0201-04,
0221.

44,  The only documents sent to Protective Life by Mr. Zochert were the Patient
Information form, Physician Statement form, Medical Information Release form, and the PHAS.
Evans Aff. 1 6, Exhibit D, at ProtectiveLife 0181-0185.

45. The check issued on November 13, 2012, correctly reflected the appropriate
amount of benefits under the Policy for the listed items, based on the PHSA provided to
Protective Life by Mr. Zochert. Id. at ProtectiveLife 0031, 0221, 0367-0368.

46. On December 12, 2012, Mr. Zochert called Protective Life to inquire about how
benefits were determined under the Policy and ask about the “P1” code on the Explanation of
Benefits he received with his $420.00 payment. Evans Aff. 1 3, Exhibit A (Plaintiff’s Answers
to Defendant’s Request for Admissions at § 32); Evans Aff. 1 6, Exhibit D, at ProtectiveLife
0215-0216.

47.  The explanation of benefits stated: “P1 Charges excluded exceed the amount
which can be considered as a covered charge.” Evans Aff. 16, Exhibit D, at ProtectiveLife
0031.

48. On December 13, 2012, Protective Life called Mr. Zochert back to answer his
questions. Id. at ProtectiveLife 0215.

49.  Mr. Zochert informed Protective Life that he would be sending additional bills.
Id.

50. In response to the December 12 and 13, 2012, phone calls, on December 18,

2012, Protective Life sent Mr. Zochert a letter explaining how the $420 in benefits were
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determined. Evans Aff. 1 3, Exhibit A (Plaintiff’'s Answers to Defendant’s Request for
Admissions at 11 33-34); Evans Aff. 1 6, Exhibit D, at ProtectiveLife 0216.

51.  Mr. Zochert was informed that the surgical expense benefit was payable in
accordance with 1969 California Relative Value Schedule with a unit value of $50 for surgical
procedures. Evans Aff. 1 6, Exhibit D, at ProtectiveLife 0216.

52.  The Schedule of Benefits in the Policy provides:

Surgical Expense Benefit. When a surgical operation for the treatment of Cancer

is performed on an insured, we will pay for charges incurred for such operation and

anesthesia in accordance with the 1969 California Relative Value Schedule with a

unit value of $50 for surgery and $42 for anesthesia. . . . [T]o determine the

maximum surgical benefit multiply the S.V. by $50. To determine the maximum

anesthesia benefit multiply the A.V. by $42.
Evans Aff. 14, Exhibit B (the Policy at 8).

53.  According to the 1969 California Relative Value Schedule, the S.V. for the
lumpectomy and layered closure is 6.0 and 2.4, respectfully. Evans Aff. 16, Exhibit D, at
ProtectiveLife 0068, 0071.!

54.  The CPT for the layered closure was 12035, the comparable code under the 1969
California Relative Value Schedule is 13140, which has a unit value of 2.4. See id. at
ProtectiveLife 0068.

55.  Mr. Zochert was informed the surgery charges were paid according to the Policy,

using the procedure codes indicated on the August 14, 2012 PHAS. Id. at ProtectiveLife 0216.

! The unit value for CPT 19301 reads “BR,” which instructs the claims processor to look atthe procedure performed
to determine the nearest similar procedure number. See Evans Aff. 16, Exhibit D, at Protective Life 0062, 72. In
this case, the claims adjuster applied CPT 19160, “partial mastectomy (quadrectomy or more), unilateral,” which has
a unit value of 6.0, as the nearest similar procedure number. Id. at Protective Life 0071.

Apperitix 054
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56.  After this communication, Mr. Zochert did not personally contact Protective Life
with further questions or inquire as to additional coverage. Evans Aff. 1 7, Exhibit E (Ivan
Zochert Dep. at 37:8-25, 38:1-25, 39:1-14).

57. On March 13, 2013, Mr. Zochert’s attorney, Seamus Culhane, sent Protective Life
a letter, questioning how the benefits were determined, why only $300 in surgical benefits were
paid and not $400, and why “In-Hospital Room and Board” or “In-Hospital Attending Physician
Benefit” expenses were not paid. Evans Aff. 13, Exhibit A (Plaintiff’s Answers to Defendant’s
Request for Admissions at 17 35-36); Evans Aff. 16, Exhibit D, at ProtectiveLife 0219.

58.  Protective Life received Attorney Culhane’s letter on March 15, 2013. Evans Aff.
1 6, Exhibit D, at ProtectiveLife 0219.

59.  Protective Life responded to Attorney Culhane in a letter dated March 22, 2013,
stating “the Surgical Benefit was paid at $300.00 due to the procedure code the physician used,
CPT 19301.” Evans Aff. § 3, Exhibit A (Plaintiff’s Answers to Defendant’s Request for
Admissions at 19 37-38); Evans Aff. 1 6, Exhibit D, at ProtectiveLife 0221.

60.  Further, Protective Life informed Attorney Culhane that Mr. Zochert had not
submitted bills for In-Hospital Room, Board benefit, and Attending Physician benefit for
Protective Life to process. Evans Aff. 1 6, Exhibit D, at ProtectiveLife 0221.

61. Protective Life stated, “in order to review for these benefits, we will need a
hospital bill (UB04) and bills from the treating physicians while confined due to the treatment of
cancer.” Id.

62. On May 6, 2013, Attorney Culhane sent Protective Life a letter transmitting

copies of additional bills for services performed on Ms. Zochert commencing on August 14,
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2012 (“May 2013 Submission™). Evans Aff. § 3, Exhibit A (Plaintiff’s Answers to Defendant’s
Request for Admissions at 1140-41); Evans Aff. 1 6, Exhibit D, at ProtectiveLife 0235-0294.

63.  The May 2013 Submission included billing records for a two-night hospital stay
beginning August 14, 2012, pathology lab charges in the amount of $267.00, pharmacy charges
in the amount of $110.00. Evans Aff. 1 3, Exhibit A (Plaintiff’s Answers to Defendant’s
Request for Admissions at 1 41); Evans Aff. 1 6, Exhibit D, at ProtectiveLife 0236-0294.

64. On May 13, 2013, Protective Life reimbursed Mr. Zochert for the amount due for
these items under the Policy: $320.00 for Ms. Zochert’s two-night hospital stay, commencing
August 14, 2012; $28.56 for Ms. Zochert’s two days of home recovery commencing August 17,
2012; and $126.00 for anesthesia that was administered to Ms. Zochert on August 14, 2012.
Evans Aff. 13, Exhibit A (Plaintiff’s Answers to Defendant’s Request for Admissions at 1 42-
44); Evans Aff. 16, Exhibit D, at ProtectiveLife 0032, 0366-0370.

65.  The payment for the two-night hospital stay, home recovery, and anesthesia are
not in dispute. Evans Aff. § 3, Exhibit A (Plaintiff’s Answers to Defendant’s Request for
Admissions at 11 43-44); Evans Aff. 1 6, Exhibit D, at ProtectiveLife 0368.

66.  On August 22, 2013, Protective Life received another letter from Attorney
Culhane requesting the status and response from his March 22, 2013 letter and May 2013
Submission. Evans Aff. 16, Exhibit D, at ProtectiveLife 0301-0302.

67.  Protective Life responded via email, on August 26, 2013, providing Attorney
Culhane with another copy of its March 26, 2013, letter responding to the questions Attorney
Culhane’s asked in his March 13, 2013 letter. Id. at ProtectiveLife 0304.

68. Protective Life further stated,

[s]ince this [March 26, 2013] letter we have processed the room and
board benefit on May 13, 2013 when the itemized bills were

SR - 001175
Appeddix 056

Filed: 10/6/2017 4:28:52 PM CST Moody County, South Dakota 50CIV14-000061



presented on May 9, 2013. We have not processed any Attending
Physician Benefits because we have yet to receive any itemized bills
for August 12, 2012, through August 16, 2012 from the physician.
There is no timely filing for a cancer claim, once we have received
any/all itemized bills pertaining to cancer treatment, we will process
according to policy provision. If you have any further questions,
please do not hesitate to contact us at 800-866-3808.
Id.

69. Protective Life told Attorney Culhane again that they would process “any/all”
itemized bills pertaining to cancer treatment once those bills were submitted. Id.

70.  Attorney Culhane responded to Protective Life’s email by asking if Protective
Life had requested any itemized billing from the physician. Id. at ProtectiveLife 0305.

71.  Attorney Culhane asked, “what else have you done to determine what other
benefits Ivan would be eligible for? How did you determine the amount of money that the
Zocherts were eligible for under the policy?” Id.

72.  Protective Life replied to Attorney Culhane’s email by stating, “Protective life has
not requested billing from the physician, it is the insured’s responsibility to submit any/all
itemized bills pertaining to cancer treatment.” Id.

73.  Protective Life continued, “Benefits eligibility are based on itemized bills
submitted for review by the insured or providers. We based benefits according to the policy
provisions.” Id.

74.  Protective Life also attached the relevant policy provisions in its response. Id.
(attachments omitted).

75.  Attorney Culhane responded, via email, asking “Can you point me to where in the

policy it says that the insured has to submit the bills?” Id. at ProtectiveLife 0307.
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76.  Attorney Culhane also inquired about whether “the policy holder [has] to figure
out what coverage might apply or does Protective Life do that for the policy holder?” Id.

77.  He also inquired about “what formula and code” Protective Life used to calculate
the payments made to the Zocherts, so that he could explain to Mr. Zochert how they were being
paid. Id.

78.  Protective Life responded the next day by providing the Claims Provision from
the Policy which requires the insured to supply written notice to Protective Life; that the Policy
was “an independent cancer policy that provides for the first day confined due to accident or
second day for illness and pays $600.00 per day and reduces by 50% after age 65;” and
providing the clause from page 8 of the Policy, under Surgical Expense Benefit, “we will pay for
charges incurred for such operation and anesthesia in accordance with the California Relative
Value Schedule.” Id.

79. Further email exchange and inquiry persisted from August 27, 2013, through
November 20, 2013. See id., at ProtectiveLife 0309-0314, 0317-0321, 0324-0326, 0333-0335,
0340-0343, 0346-0357 (email exchange).

80. In a November 20, 2013 email, Protective Life provided Attorney Culhane with a
link to resources used to calculate the benefits paid in accordance to the 1969 California Relative
Value Schedule. Id. at ProtectiveLife 0346.

81.  OnlJuly 21, 2014, Attorney Culhane sent a letter to Protective Life, which
transmitted a copy of a spreadsheet, which purported to set forth all of Ms. Zochert’s medical
procedures, costs, benefit limits, benefits paid, and benefits owed the Policy (“the Spreadsheet™),

and a draft copy of the complaint (collectively referred to as the “July 21, 2014 Submission™).
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Evans Aff. 1 3, Exhibit A (Plaintiff’s Answers to Defendant’s Request for Admissions at 19 53-
54); Evans Aff. 1 6, Exhibit D, at ProtectiveLife 0365-0378.

82. In response to receiving the July 21, 2014 Submission, on July 25, 2014,
Protective Life sent Attorney Culhane an email stating the only pathology report it had received
for Ms. Zochert was for a diagnosis made on August 14, 2012, yet the Spreadsheet listed charges
for services performed prior to that date; that Protective Life had not received any medical
records or bills aside from those associated with services performed on August 14, 2012; and
requesting that Mr. Zochert provide “all itemized bills to include the diagnosis, procedure codes
and charges” for the dates of service noted in his Spreadsheet. Evans Aff. § 3, Exhibit A
(Plaintiff’s Answers to Defendant’s Request for Admissions at 9§ 55); Evans Aff. 1 6, Exhibit D,
at ProtectiveLife 0383.

83.  Attorney Culhane replied to Protective Life’s request for the itemized bills
included in his Spreadsheet, stating “We will happily provide you with the itemized billings.”
Evans Aff. 1 6, Exhibit D, at ProtectiveLife 0448.

84.  Further, Attorney Culhane inquired why Protective Life had “not previously
requested these billings or records while processing and adjusting the claim directly from the
providers?” Id.

85.  Protective Life responded to Attorney Culhane’s inquiry by email dated July 29,
2014, again informing him, “as indicated by [Protective Life’s] claim form, [Protective Life]
rel[ies] on the insured to send the bills and other pertinent records to [Protective Life].” Id. at
ProtectiveLife 0447-0448.

86.  Protective Life informed Attorney Culhane, “[Protective Life is] not in a position

to know all of the providers that may have billed the insured, nor would [Protective Life] know

SR -001178
Appeddix 059

Filed: 10/6/2017 4:28:52 PM CST Moody County, South Dakota 50CIV14-000061



the pertinent dates of services as relates to the particular diagnosis. For example, in this case,
[Protective Life] did not know until you referenced some of the bills that there was a biopsy
performed prior to the date of the pathology report [Protective Life] had previously been sent.”
Id. at ProtectiveLife 0448.

87. Protective Life further informed Attorney Culhane, “If the insured has difficulty
obtaining a bill, [Protective Life] will assist the insured, but, in this case, [Protective Life was]
not aware of any difficulty the insured was having.” Id.

88. Protective Life concluded, by reiterating, “Upon receipt of the additional
pathology report and itemized bills, [Protective Life] will be more than happy to review and
process them according to the policy provisions.” Id.

89.  On August 4, 2014, Attorney Culhane sent Protective Life a letter transmitting a
pathology report for Ms. Zochert dated July 5, 2012, as well as copies of certain records and bills
from Watertown Family Medicine, Prairie Lakes Healthcare System, and Sanford Health
Services (collectively referred to as the “August 4, 2014 Submission™). Evans Aff. q 3, Exhibit
A (Plaintiff’s Answers to Defendant’s Request for Admissions at 1 56-57, 61); Evans Aff. 16,
Exhibit D, at ProtectiveLife 0455-0468.

90. The August 4, 2014 Submission was the first time these bills were provided by
Mr. Zochert or Attorney Culhane to Protective Life. Evans Aff. 13, Exhibit A (Plaintiff’s
Answers to Defendant’s Request for Admissions at § 58).

91.  Prior to the August 4, 2014 Submission, Mr. Zochert and Attorney Culhane had

not provided Protective Life the pathology report for Ms. Zochert dated July 5, 2012. Id. at 159.
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92. Prior to the August 4, 2014 Submission, Mr. Zochert and Attorney Culhane had
not provided to Protective Life any pathology report predating the August 14, 2012 pathology
report. Id. at 1 60.

93. Likewise, prior to the August 4, 2014 Submission, Mr. Zochert and Attorney
Culhane had not provided to Protective Life the reports of charges from Watertown Family
Medicine, Prairie Lakes, and Sanford Health. Id. at 161.

94.  In response to the August 4, 2014 Submission, on August 29, 2014, Protective
Life issued two checks to Mr. Zochert, one in the amount of $30.00 for a biopsy performed on
July 10, 2012, and the other for $1,720.00—$1,120.00 for the seven days Ms. Zochert was
confined to Prairie Lakes Hospital from August 31, 2012 through September 7, 2012, and
$600.00 for three days Mrs. Zochert was confined in the ICU from August 31 through September
2,2012. Evans Aff. 1 6, Exhibit D, at ProtectiveLife 0033-34.

95. Further, on September 2, 2014, Protective Life issued Mr. Zochert a check for
$100.00 to cover Ms. Zochert’s home benefits for September 8 through September 14, 2012. Id.
at ProtectiveLife 0035.

96. In total, Protective Life issued Mr. Zochert five checks, totaling $2,744.56. Id. at
ProtectiveLife 0031-35.

97.  Protective Life processed each bill and paid covered benefits according to the
Policy within 30 days of their submission. See supra 1122, 23, 36, 39, 41, 62, 64, 83, 88, 89.

98. Mr. Zochert was a farmer, who has dealt with insurance for most of his life.

Evans Aff. 1 7, Exhibit E, at 18:2-5.
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99.  He has made insurance claims in the past which required him to submit bills and
other information before the insurer would process the claim and pay any covered benefits.

Evans Aff. 17, Exhibit E, at 20:21-25; 21:1-12.

100. Mr. Zochert did not have any problem with complying with Protective Life’s
requests. Evans Aff. 17, Exhibit E, at 35:12-25; 36:1-5; 43:15-25; 44:1-17.

101. Atno point did Mr. Zochert or Attorney Culhane object to having to provide
Protective Life with the information Protective Life requested or claim that Protective Life was
being unreasonable by requesting such information before paying benefits under the Policy.
Evans Aff. 1 7, Exhibit E, at 35:12-25; 36:1-5; 43:15-25; 44:1-17; Evans Aff. 1 6, Exhibit D, at
ProtectiveLife 0448.

Dated at Sioux Falls, South Dakota this 6™ day of October, 2017.

EVANS HAIGH & HINTON LLP
s/ Edwin E. Evans

Edwin E. Evans

101 North Main Avenue, Suite 213
PO Box 2790

Sioux Falls, SD 57101-2790
Telephone: (605) 275-9599

Facsimile: (605)275-9602
Email: eevans@ehhlawyers.com

and

Katharine A. Weber

MAYNARD, COOPER & GALE, P.C.
1901 Sixth Avenue North

2400 Regions Harbert Plaza
Birmingham, AL 35203

Telephone: 205-254-1000

Email: kweber@maynardcooper.com

Attorneys for Defendant
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CERTIFICATE OF SERVICE

The undersigned, one of the attorneys for Defendant, hereby certifies that a true and
correct copy of the foregoing “Defendant’s Statement of Undisputed Material Facts” was filed
electronically with the Clerk of Court using the Odyssey File and Serve system which will send
notification of such filing to the following:

Nancy J. Turbak Berry
Seamus W. Culhane

Turbak Law Office, P.C.

26 South Broadway, Suite 100
Watertown, SD 57201
nancy@turbaklaw.com
seamus{@turbaklaw.com

Attorneys for Plaintiff

on this 6™ day of October, 2017.

/s Edwin E. Evans
Edwin E. Evans
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STATE OF SOUTH DAKOTA IN CIRCUIT COURT

COUNTY OF MOODY THIRD JUDICIAL CIRCUIT

Ivan Zochert individually and as Administrator
for the Estate of Lenore Zochert,
50CIV14-000061
Plaintiff,
PLAINTIFF’S RESPONSES TO

vs. DEFENDANT’S STATEMENT OF

UNDISPUTED MATERIAL FACTS
Protective Life Insurance Company,

Defendant.

Plaintiff, Ivan Zochert, individually and as Administrator for the Estate of Lenore Zochert, by and
through his attorney, makes the following responses to Defendant’s Statement of Undisputed
Material Facts.

1.) Undisputed.

2.) Undisputed that one endorsement was for Hospital Intensive Care. There is/was an
additional endorsement amending some terms of the policy at Bates Protective Life 0017.

3.) Undisputed.

4.) Undisputed that the policy is limited to Cancer.

5.) Undisputed.

6.) DISPUTED. The Schedule of Benefits did not contain the full expanse of coverage actually
contained within in “the policy.” Both the insuring clause, (p.6 of policy), and the
Endorsement(s) (Bates 0017 and Exhibit C to Affidavit of Ed Evans) contained grants of
coverage that expanded the scope of the schedule of benefits. Undisputed, that except for
the Intensive Care Rider, the cancer policy was limited to “Benefits For Cancer Only.”

7.) Undisputed except as the policy language was expanded by the Endorsement(s) described
above to cover other diseases/incidents resulting ICU confinement.

8.) Undisputed except as the policy language was expanded by the Endorsement(s) described
above to cover other diseases/incidents resulting ICU confinement.

9.) Undisputed.

10.) DISPUTED. The insured/claimant is responsible for providing “written notice of
claim” notifying the insurer within 60 days of the start of the covered loss, completing
claim forms, and providing written proof of loss. Nowhere does the policy state the
claimant “is responsible for providing the information necessary for Protective Life to
determine the appropriate coverage.”

11.) DISPUTED. The insured/claimant is responsible for giving Protective Life notice
within 60 days of the start of the covered loss i.e. 60 days from the diagnosis of Cancer.

12.) Undisputed.

13.) Undisputed.

14.) Undisputed. (The cited provision is on p. 11, not p. 10.)
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50CIV14-000061 Appendix 064

Filed: 10/18/2017 6:09:25 PM CST Moody County, South Dakota 50CIV14-000061



15.) DISPUTED. The policy says, “All benefits will be paid to you [. . .]” “You” is
defined on p.1 of the policy as the “insured.” Ivan Zochert and Lenore Zochert are/were
both insureds under the policy. Anything regarding a “beneficiary” is beside the point and
not at issue.

16.) Undisputed.

17.) Undisputed.

18.) DISPUTED. Dr. Christensen ordered the testing, however, the pathology lab at
Prairie Lakes Hospital confirmed the samples were cancerous.

19.) DISPUTED. Dr. Christen ordered said exams and tests, but Dr. Christensen did not
“conduct” said exams and tests.

20.) Undisputed.

21.) Undisputed.

22) Undisputed ON OR ABOUT, August 17, Ivan requested claims forms for filing a
claim.

23.) Undisputed that Protective Life mailed what it calls, “claims forms.” DISPUTED
that the claims forms were appropriate given the policy, industry standard, and otherwise
“required” to the extent that the claims forms purported to shift the burden to investigate
and document the claim onto Ivan. (See Plaintiff’s Brief in Support of Summary Judgment,
and Plaintiff’s Brief in Opposition to Defendant’s Motion for Summary Judgment for full
explanation and documentation.)

24.) Undisputed.

25.) Undisputed.

26.) Undisputed that the claim form attempted to required Ivan to “submit all bills”
DISPUTE that is appropriate given the policy agreement that had been in place for more
than 20 years, South Dakota law, and Industry Standard. (See Plaintiff’s Brief in Support
of Summary Judgment, and Plaintiff’s Brief in Opposition to Defendant’s Motion for
Summary Judgment for full explanation and documentation.)

27)) Undisputed that the claim form attempted to required Ivan to “itemized bills”
DISPUTE that is appropriate given the policy agreement that had been in place for more
than 20 years said nothing about “bills” nor “itemized bills,” South Dakota law, and
Industry Standard. (See Plaintiff’s Brief in Support of Summary Judgment, and Plaintiff’s
Briefin Opposition to Defendant’s Motion for Summary Judgment for full explanation and
documentation.)

28.) Undisputed.

29.) Undisputed.

30.) Undisputed.

31) DISPUTED. The document speaks for its self and does not say “(1) partial left
mastectomy, and (2) layer closure.” The actual document said, “MAS PAR LUMP LT”
and “LAYER CLOSUR 51” the procedure codes were 19301 and 12035 respectively.

32) DISPUTED. According to the PHAS, Lenore was discharged from the Watertown
Surgery Department on August 14 - not from the hospital.

33.) Undisputed that the total amount owed for these two procedures was $3,383.00.

34)) DISPUTED. According to the PHAS, Lenore was discharged from the Watertown
Surgery Department on August 14" - not from the hospital.

35.) Undisputed that Ivan did not include a pathology report with the initial submission.

36.) Undisputed.
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37.) Undisputed.

38.) Undisputed.

39.) Undisputed.

40.) Undisputed that Protective Life paid $420. DISPUTED that Protective Life
“processed” Ivan’s claim. Protective Life did not appear to “process” much, if anything.,
DISPUTED that was the full extent of the covered benefits, even as applied to the PHAS
at Bates No 184. (See Plaintiff’s Brief in Support of Summary Judgment at pp. 29-31, and
Plaintiff’s Brief in Opposition to Defendant’s Motion for Summary Judgment for full
explanation and documentation for full detail of the failed processing.)

41.) Undisputed that is what the Explanation of Benefits said. DISPUTED that the
benefits were calculated correctly. (See Plaintiff’s Brief in Support of Summary Judgment
at pp. 29-31, and Plaintiff’s Brief in Opposition to Defendant’s Motion for Summary
Judgment for full explanation and documentation for full detail of the failed processing.)

42) Undisputed.

43.)) DISPUTED. Extensive billings were provided to Protective Life on or about May
6, 2013 (Bates No. 235).

4) DISPUTED. Ivan Zochert arranged for, at Protective Life’s request, Sanford Clinic
sending a pathology report to Protective Life on or about October 24, 2014.

45.) DISPUTED. (See Plaintiff’s Brief in Support of Summary Judgment at pp. 29-31).

46.) DISPUTED that any “P1” Code was discussed. Ivan was having difficulty hearing
(See Protective Life Bates No. 215). The idea that the claims handler and Ivan had any
meaningful conversation about any benefit eligibility code that Protective Life printed on
the Explanation of Benefits form is a false.

47.) Undisputed that Protective Life claimed the charges exceed the covered amount.
DISPUTED because there should have been another $2,071 paid toward the surgical
benefit and PHAS billing.

48.) Undisputed.

49.) Undisputed that Protective Life attempted to make Ivan send additional bills,
DISPUTED that Ivan agreed to send additional bills, or even heard or comprehended the
conversation well enough to make such an agreement.

50.) Undisputed that Protective Life send Ivan a letter that appears at Bates No. 0216.
DISPUTED that the letter is factually correct, in fact it is blatantly misleading and
intentionally so. Protective Life did not use the procedure code from the PHAS to calculate
the benefits, nor did Protective Life use the California Relative Value Schedule. (See
Plaintiff’s Brief in Opposition to Defendant’s Motion for Summary Judgment pp. 22-24
for full explanation and cites to documents disproving this misleading statement.)

51.) Undisputed.

52)) Undisputed.

53.) DISPUTED. The procedure code cited by the surgeon, Dr. Alan Christensen was
19301. That procedure code had a unit value of, “By Report” or “BR.” Protective Life did
not seek out the surgeon’s report. Protective Life did not use that procedure code. Instead,
Protective Life picked a different procedure code with a unit value of 6. (See Plaintiff’s
Brief in Support of Summary Judgment at pp. 29-31 and Plaintiff’s Brief in Opposition to
Defendant’s Motion for Summary Judgment pp. 22-24 for full explanation and cites to
documents disproving this.)

54.) Undisputed.
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55.) Undisputed that is what Ivan was told. DISPUTE that it was factually correct.

56.) Undisputed.

57)) Undisputed.

58.) Undisputed.

59.) Undisputed that Protective Life said that. DISPUTED that Protective Life used
procedure code 19301. Protective Life admitted that it did not use the procedure code from
the PHAS to calculate the benefits, nor did Protective Life use the California Relative
Value Schedule at the time. (See Plaintiff’s Brief in Opposition to Defendant’s Motion for
Summary Judgment pp. 22-24 for full explanation and cites to documents disproving this
misleading statement.)

60.) Undisputed.

61.) Undisputed.

62.) Undisputed.

63.) Undisputed thatthe May 2013 submission included said bills. DISPUTED that two-
night’s hospital stay, pathology charges, and pharmacy charges were the full extent of the
bills contained within the submission at Bates No. 236 — 294.

64.) Undisputed that Protective Life paid for some items contained within the billing
due under the policy. DISPUTED that Protective Life paid all items due under the policy.
Ivan has submitted two briefs, totaling nearly 80 pages that explain why this allegation is
incorrect.

65.) Undisputed that the items are not in dispute for purposes of the breach of contract.
DISPUTED that they are not relevant for purposes of determining insurance bad faith,
because of the failed investigation, and failed claims processing procedure(s).

66.) Undisputed that when Attorney Culhane submitted questions in March and billings
in May, Protective Life followed by communicating directly with Ivan to the exclusion of
Attorney Culhane.

67.) Undisputed.

68.) Undisputed.

69.) Undisputed that is what Protective Life said.

70.) Undisputed.

71.) Undisputed.

72.) Undisputed.

73.) Undisputed that is what Protective Life said. DISPUTE that that approach is
appropriate per State Law and Industry Standards.

74.) Undisputed Protective Life attached relevant policy provisions. DISPUTE that the
relevant policy provisions say what Protective Life interprets them to mean.

75.) Undisputed.

76.) Undisputed.

77.) Undisputed.

78.) Undisputed.

79.) Undisputed.

80.) Undisputed that Protective Life provided links. DISPUTED that these links were
appropriate or proper under the policy conditions.

81.) DISPUTED that the spreadsheet “purported to set forth all of Ms. Zochert’s benefits
owed [sic] the policy.” The purpose of the spreadsheet was to point out a variety of
discrepancies between what Ivan should have been paid had Protective Life done its job,
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and what Ivan was actually paid.

82.) Undisputed.

83.) Undisputed.

84.) Undisputed.

85.) Undisputed.

86.) Undisputed that Protective Life makes this claim in writing, dispute that it is
factually correct or complaint with South Dakota law and industry standards. See for
example, Biegler v American Family Mut. Ins. Co., 2001 SD 13, P33-P34, (the Court found
it “particularly egregious” when the insurer failed to tell the insured that coverage would
be available if he provided certain information to the insurer.); Hanson v. Mut. of Omaha
Ins Co, 2003 US Dist LEXIS 28242, 10-12 (DSD Apr 29, 2003) (Schreier, J) (“Mutual of
Omabha has the duty of gathering the necessary information to determine whether to pay
benefits.”); Eide v. Southern Sur. Co., 55 SD 405, 409 (1929): (An insured is “not obliged
. . . to elect upon which of the clauses in the policy the claim might be made.”); Isaac v.
State Farm Mut. Auto. Ins. Co., 522 NW2d 752, 754 (SD 1994) (bad faith verdict upheld
where the insurer failed to disclose UIM coverage but, 3 years later, said the reason they
didn’t disclose the coverage was that workers compensation benefits were set off against
it.) Seealso: Eganv. Mutual of Omaha Ins. Co., 2 Cal 3d 809, 819 (relied on by the South
Dakota Supreme Court in Trouten v. Heritage Mut. Ins. Co, 632 N.W. 2d 856 (S.D. 2001),
holding that “[to protect these [insured’s] interests it is essential that an insurer fully
inquire into possible bases that might support the insured’s claim.”; Athey v. Farmers Ins.
Exchange, 234 £3d 357 (8" Cir. 2000) (applying South Dakota law and finding sufficient
evidence to support the jury’s verdict of bad faith and punitive damages where there was
ample evidence that Farmers had ignored Athey’s proofs of losses.)

87.) Undisputed that is what Protective Life said, DISPUTED that Protective Life was
unaware that Ivan was having difficulties. Protective Life creates difficulties for policy
holders by refusing to disclose coverage. Meanwhile, already by December 12, 2013
Protective Life was aware that Ivan was having difficulty hearing. Because Protective Life
did not disclose coverages the way they must, i.e. biopsy, anesthesia for the biopsy,
anesthesia for the surgery, hospital room and board, home recovery, etc., the insured would
have trouble knowing what bills to ask for (Plaintiff’s Brief in Opposition to Motion for
Summary Judgment p. 25).

88.) Undisputed.

89.) Undisputed.

90.) Undisputed.

91.) Undisputed.

92.) Undisputed.

93.) DISPUTED. On May 6, 2013 billings from Prairie Lakes and other associated
charges. See Bates No. 235.

94.) Undisputed.

95.) Undisputed.

96.) Undisputed.

97.) DISPUTED. Protective Life did not process a whole variety of billings totaling

more than $33,000, all associated with the cancer treatment as detailed in Plaintiff’s briefs.
Protective Life did not properly process the Surgery Benefit ($420) as detailed above and
in Plaintiff’s briefs. If Protective Life would have done what it was supposed to do, like
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fairly investigate Ivan’s claim, fully and fairly process Ivan’s claim, and fully disclose
coverages, these benefits would have been paid to Ivan years earlier.

98.) Undisputed.

99.) Undisputed.

100.) DISPUTED. Ivan attempted at the beginning of the claim to give Protective Life
what it wanted fulfilling his good faith obligation. But, Ivan never agreed to being taken
advantage of and never agreed to do Protective Life’s job. Ivan wanted to be paid for his
loss after he had paid premiums for 22 years. Ivan did not know what coverages Protective
Life admitted existed and exactly what billings to ask his providers for. Ivan did not know
why Protective Life only paid $420 toward surgery when it should have paid more, nor did
Ivan understand why Protective Life did not pay for everything else — anesthesia,
antibiotics, pain medication, pre-operative work ups, and so forth.

101.) DISPUTED. Mr. Zochert through Attorney Culhane attempted to furnish Protective
Life with anything and everything that would trigger full and fair coverage under the
Zochert policy to Protective Life, including bills. DENY that Ivan Zochert did not “object™
to furnishing bills. By August 26, 2013 it become more obvious that Protective Life was
attempting to make the insured effectively handle their own claim by taking a totally
passive approach to claims handling, and via email at Bates No. 310, Ivan Zochert and
Attorney Culhane were effectively “objecting™ to furnishing additional bills. In the claim
handler’s response email appearing on Bates No. 309, the claim handler avoids the issue
and improperly relies on the “Claims Provisions™ section of the policy to justify the totally
passive approach to claims handling that shifted the burden to Ivan to investigate his own
claim.

Dated October 18, 2017 TURBAK LAW OFFICE, P.C.
Attorneys for Plaintiff

y: Seamus W. Culhane
Nancy J. Turbak Berry
26 S. Broadway, Suite 100
Watertown, SD 57201
(605) 886-8361
seamus(@turbaklaw.com
nancy(@turbaklaw.com
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
: SS
COUNTY OF MOODY ) THIRD JUDICIAL CIRCUIT

I EEEEEREEREREREE R R R R R R R R R R E R R R E R R R E R R E R R E R EEREREERER R
L]

IVAN ZOCHERT individually and as * 50CIV14-000061
Administrator for the Estate of Lenore *
Zochert, *
*
Plaintiff, *
*
*

Vs, . JUDGMENT

PROTECTIVE LIFE INSURANCE *
COMPANY, *
]
Defendant. *

t E R E R EEEREEEEEEE R R E R R R R R R R R R R R R R R R R R R R R R R R R R R RE R

A hearing was held on Monday, November 6, 2017, at 10:30 a.m. at the Moody County
Courthouse, Flandrean, South Dakota, before the Honorable Patrick T. Pardy, on Plaintiff Ivan
Zochert’s Motion for Partial Summary Judgment and on Defendant Protective Life Insurance
Company’s Motion for Summary Judgment. Plaintiff appeared by and through his counsel of
record, Seamus W. Culhane and Nancy T. Turbak Berry of Turbak Law Office, P.C. Defendant,
Protective Life Insurance Company, appeared by and through its counsel of record, Edwin E.
Evans and Ryan W.W. Redd of Evans, Haigh, & Hinton LLP and Katherine A. Weber of
Maynard, Cooper & Gale, P.C.

Based upon the pleadings, papers, memoranda, and the records herein, and upon the
arguments of counsel, IT IS HEREBY ORDERED, ADJUDGED AND DECREED as follows:

L. Defendant Protective Life Insurance Company’s Motion for Summary Judgment

is GRANTED;
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2. Plaintiff Ivan Zochert’s motion for summary judgment is DENIED,
3. Plaintiff Ivan Zochert’s Complaint is dismissed in its entirety and with prejudice;

4. Costs in the sum of $ to be hereinafter inserted by the clerk, are

awarded to Defendant Protective Life Insurance Company and against Plaintiff,

Ivan Zochert;
Dated at Madison, South Dakota, this day of November, 2017.
BY THE CQURZ 3017 11:23:11 am
Attest.
1 Honorable Patrick T. Pardy
= Circuit Court Judge

ATTEST:
LISA JOHNSON, Clerk
By

Deputy
(SEAL)
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PROTECTIVE LIFE®
INSUDARER COMDANY

PROTECTIVE LIFE INSURANCE COMPANY / P. 0. BOX 2606 / BIRMINGHAN, ALABANMA 35202
A STOCK COMPANY
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CANCER PGOLICY
IVAN E ZOCHERT
Pollcy Number D00Q54903

THIS IS A LIVIITED POLICY — PLEASE READ CAREFULLY.

This policy has been written In readable Janguage to help you with Its terms. As you
read through the policy, please note that the words “we”, "us” and "our” refer to
Protective Life Insurance Company.

We will, subject to the terms of this policy, pay the benefits provided by this policy.
The policy comes Into force on the Date of Issue for the Premium Perlod shown on
the Pollcy Schedule. The Premium Period begins and ends at 12:01 a.m. Standard Time
of the place where the Insured llves. The Insured Is herein referred to as “you” and
"your”.

The pollcy Is Issued In consideration of the statements In the application and the
payment of the premium shown on the Pollcy Schedule, A copy of the application
Is attached to and made part of the pollcy. The terms of this policy are contained
on this and the followlng pages.

Please read the copy of your application attached to this policy. Errors or omissions
in the application may vold the policy or cause an otherwise valld claim to be denied.
Advise us at once If any Information on the applicatlon Is wrong or Incomplete,

YOU HAVE A RIGHT TO RETURN THIS CONTRACT. If you decide not to keep this policy,
return It within 30 days after you get It. It may be returned to our Home Office or
to the agent who sold the policy. Then, the policy -wlll be as though It had never been
Issued. We willl promptly refund any premium pald,

oot Do hins Blm KBy

Chalrman President ‘ Secretary

CANCER POLICY
This Polley |s Guaranteed Renewable For Life As Long As The Premiums
Are Pald When Due. The Company Has The Right To Change Premium Rates.
It Provides Benefits For Hospital Services And Other Expenses Caused By
Cancer To The Extent Herein Provided.

Policy D00064803 for IVAN E ZOCHERT

CA-06-SD _ SReg®01012
i Appendix 073
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POL'CY SCHEDULE » - * . L] - L] L] .
DEF'N'T'ONS . ] . [ * . ] L L] L] *« o

PREMIUM PROVISIONS .
Payment of Premium . .
Guaranteed Renewable . . .
Premiums Subject to Charige .
Grace Perlod ., . . . .

- f e = ©
e = o = ©

INSURING CLAUSE . . « « ¢+ & &« & &

SCHEDULE OF BENEFITS . . . « . « .
Schedule of Operations . . . « « «

SPECIAL BENEFITS . . « + « « +
Extended Benefits . . . .
Government Hospital Conflnement Beneflt
Hosplce Benefit ., . . . + . . « .

. Walver of Premlum . . . . . . .

EXCEPTIONS AND LIMITATIONS . . . .
Benefits for Cancer Only . -« . . . .
Treatment Outside U.S. Excepted ., .

EXCHANGE AND CONVERSION PRIVILEGES .

CLAIM PROVISIONS . . . ,
Notice of Claim . . . .
ClaimForms . . . . . .

. Proofs of Loss . . . .
Time of Payment of Clalms
Payment of Claims . . . . .
Physical Examinations . .

GENERAL PROVISIONS . . . . .
Ownership . . . o« o e
Entire COntract-Changes o v e s
Time Limit on Certaln Defenses
Reinstatement . . . . . . .

‘Legal Actlons . . . . . . ,
Misstatement of Age ., . . .
Age Limits . . . .
Conformity with State Statutes e v et

+ L] L]
L]

¥
L]
L]
L]
.

a e ® o o o = =

Policy B00054803 for IVAN E ZOCHERT

CA-05-SD -

Appendix 074.
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POLICY SCHEDULE

INSURED: . IVAN E Z20CHERT
POLICY NUMBER: D00054903 —
DATE OF ISSUE: MARCH 1, 1950
ISSUE AGEB: 65

TIPB OF CANCER POLICY: FAMILY

SCHEDULE OF BENEFITS AND PREMIUNMS

FORE NO. BENEFITS ANNUAL PREMIUK
CAO5 CANCER INSURANCE POLICY $195.00
Ico2 INTB-NSIVB CARE RIDER - §600 DAILY BENEPIT 120.00

TOTAL ANNUAL PREMIUX $315.00

TOTAL PREMIUMS» FOR ALL BENEFITS

ANNUAL SEMI~ANNUAL QUARTERLY HONTHL®

§315.00 $157.50 $78.75 $26.25
PLANNED PREMIUH: $26.25 PAYABLE MONTHKLY BY PRE-AUTBORIZED PAYMENT FACILITY

*YOUR PREMIUM WILL NOT CHANGE IF YOU LEAVE YOUR PRESENT EMPLOYER.
HOWEVER, PREMIUMS ARE SUBJECT TO CHANGE AS PROVIDED IN THE PREMIUH
PROVISIONS OF THIS POLICY.

POLICY DOODS4903 FOR 1VAN E ZOCHERT SR - 00T
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" PROTECTIVE LIFE INSURANCE COMPANY -

CANCER INSURANCE APPLICATION TO: Protective Life Insurance Company, P.O. Box 2606 Birmingham, Alabama 35202

(LAST) s PHONE NUMBER (AREA CODE)
-
et b05-3¢5-4253
(P.O. BOX)
FAMILY
PREMIUM BASIS DESIRED
: DEDUCTION O MONTHLY P.AC.
DREAD DISEASE RIDER IS DESIRED: - - --{0-YES HMNO e NON-PAVROLL " T ANNUAL
, L O pIRECT O SEMI-ANNUAL
RETURN OF PREMIUM RIDER IS DESIRED: - 'O YES® NO : ;» QUARTERLY
, : . INTIAL PREMUM S . . _ '
iNTENSIVE CARE RIDER IS . -+ X ves ONo ; iy 4
DAILY BENEFIT DESIRED: "ge00 .0 s3co SEND POLICY TO: ,ﬁ AGENT (O APPLICANT

APPLICANT'S STATEMENTS AND AGREEMENTS:

1. To the best of my knowledge and belief, no person to be covered under the terms of this policy now or within the last five (!
years has had cancer in any form, except : g AT
Any person(s) named as en exception wlll not be covered by this policy. . =

Have you (or your spouse If a famlly pollcy Is desired) smoked a clgarette within the last twelve months?0 Yes ,X N

Is this Insurance Intended to re ce rc ange othercan  Insurance In force? ) » ON
Name of Company: .Policy Number. €3 7

| understand that: {a) the Ins rance | am now forwll belssued - , upon the written answers to

and Information asked for In this appllcalon; the Isnot . !byanystatement made by myself, th

- orany. -~ unless w Itten herein; the oannot change the provisions of the pollcy or walve an

of !> provislons ' - orally or In writing; (d) 1 » policy with this application and any endorsements, riders or othe
. any, Is the entlre contract of Insurance; c@) no change to the Jpolicy will be valld until . - an Office

W N

E-N

ofther~ __ which must be noted on or attached to the,  , (f) If the Dread Disease ~.’ls: for, an
person who now or wlithin the last flve ™ hasbeen .. _..__ d ort eated for any of the 1 diseases
*Cystic -Flbrosis*Diphtheria* Meningltis " °* . Sclerosis*Muscula
Rables*Rocky - Spotted Fever*Scarlet * Slckle Cell Anemi-
*Tularemla*Typhold Fever will nol be covered under the Rlder for that dis
ease(s); (g} If the Intenslve Care Rider Is applied for, any person who now or wlithin the last five, , years has *
__ or treated for any of the following condltions or diseases: * Heart Attack * . ,Heat!? or Hear
Trouble * * , Abnormallty of the Heart * . Immune Deficlency Syndrome "__) * AIDS Related Comple:
) wlll - * be covered under the Rider; © * (h) the policy wlill become effectlve on * of Issue’ ecorded o1
* Pollcy Schedule by the Home Office. it Is not thedate the application Is signed. No benefits are payable forcance
diagnosed before the has been effective 30 days.
1 have read, or had to me, the completed . end ealize follcy Issuance is based. , statements ant
answers provided herein and they are * and true to the best of my knowledge and

APPLICANT’S SIGNATURE:
SIGNED AT: So. K.

This Is to certify that to the best of-my and bellef replacement or « > of exlsting cancerinsurance lsk
Isnot O Involved in connection with the (If areplacement or change Is attach a copy of all requirec

forms com e‘d nd f d the
X AGENT'S
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DEFINITIONS

Family. |f the Policy Schedule Indicates that this policy Is a Famlly pollcy, the term

“an Insured” shall refer to: (1) the Insured; (2) the spouse of the insured named In the
application (or In a later supplemental application In the event of remarrlage); and {3)
all dependent children of the Insured (or of the spouse) unmarried and under age 21.

For purposes of this policy; the term “dependent children” Includes only: (1) the

Insured’s natural chlld or adopted child; and (2) the Insured’s stepchlid, grandchiid, or

other chlld who lives with the insured In a regular parent-chlld relationship and for

whom the Insured (or the. Insured’s spouse who lives with the Insured) has permanent

legal custody. Newborn children will be covered from birth. Newly adopted chiidren
wlll be covered from the start of the six-month adoption bonding period. The insur-.
ance on any chlld covered under the terms hereof shall terminate upon such chlid’s

marrlage or twenty-first birthday, whichever occurs first. Coverage will continue untll
such child’s twenty-fifth birthday, provided such chlld' Is unmarried and a full-time

student. The Insurance on the spouse shall terminate upon divorce.

Coverage shall not terminate If such chlid Is Incapable of self-sustaining employment
by reason of mental retardation or physical handicap and Is unmarried and Is chlefly
dependent upon you for support and maintenance. Proof of such Incapacity and de-
pendency must be furnished to us within 31 days from the date the child’s coverage
would have terminated had such chlid not been Incapacitated by reason of mental re-
tardatlon or physical handicap. We may subsequently require proof of continued In-
capacity annually.

Cancer. Leukemla, Hodgkin’s disease, malignant growths, or any other form of
malignancy positively dlaghosed as Cancer by a Physiclan other than yourself. Pre-
malignant conditions or conditions with malignant potentlal are not to be construed
as Cancer for purposes of this policy. Such dlagnosis must be based on a microscopic
examination of tissue or preparations from the hemic system (elther during life or
post-mortem) performed by a qualifled pathologist. Clinical dlagnosis of Cancer willl
be accepted as evidence that Cancer exists In an Insured when a pathologicdl dlagnosis
cannot be made, provided such medical evidence substantlally documents the diagnosis
of Cancer and such Insured recelves treatment for Cancer. The pathologist making the
dlagnosis shall base his judgment solely on criteria accepted by the American Board
of Pathology or the Osteopathic Board of Pathology.

Hospltal. An Institution which meets all of the following requirements:

a, Operates pursuant to- law;

b. Operates mainly for the care and treatment of sick or Injured persons as
Inpatients for a charge;

c. Provides 24-hour nursing service under the supervision of a registered
nurse (R.NJ;

d. Is supervised by a staff of Physiclans; and

e. Has medical, dlagnostic and major surgical facllities or has @ccess to such
facllitles.

-For purpose of this pollcy, the term "Hospital” shall Include ambulatory surgical cen=

ters provided they provide elective surgical care as their primery purpose and admit
and discharge patients within the same working day.

The term “Hospital” does not lifclude: (a) convalescent, rest or nursing facllities; (b)
facllities for the aged, alcoholics or drug addicts; or (c) any government owned hos-
pital or facllity except for services rendered on an emergency basls where legal II-
abllity exists for charges Incurred.

Physiclan. A duly licensed doctor of medicine or osteopath or chiropractor not related
to you and practicing within the scope of such license.
Policy D00054903 for VAN E ZOCHERT
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Hosplce. A legally operated agency or faclilty, or part thereof, which speclalizes In
Hosplce Programs; operates under the supervision of a Physiclan; and meets the
standards of the Natlonal Hosplce Organization or llke standards.

Hospice Program. A centrally administered, coordinated program of services designed
to ease the symptoms of terminally ill patfents and provide support. Services Include,
but are not limlited to, nursing, therapy and counseling. Nurses are on call 24 hours
a day. Curative treatment Is not provided. A “Hospice Program” encourages home
care; Is provided by a Hosplce; and meets the standerds of the Natlonal Hosplce Or-
ganization or like standards.

DT A AT
.‘n’i’}- w 2 iy : "l } .":

Usual and Customary Charge. The charge for a particular item of care, services or sup-
plles to the extent that It meets both of these tests:

l'.’

a. It I1s not higher than the usual charge made by the person or other party who
_actually provides the item of care, services or supplies; and
b. It Is within the range of the charges customarlly made for the item of care,

BRI
B )

!‘.‘: services or supplies by other providers (who are of similar tralning and ex-
. I'_v‘.i‘._ perience In the case of professional services) located In the same community.
B Premlum Provisions

Ty
%y

" Payment ‘of Premiums. Coversge will not be effective untll the first premium Is pald.

Each prleamlfxm after the first Is due at the end of the period for which the last premium
was. pald.

Each premium after the first Is to be pald to us at our Home Office o to an agent
authorized to accept such premlum. f we accept a premium, coverage will continue
until the end of the period for which the premlum Is accepted.

Premiums may be paid by payroll deduction through your employer or at 12, 6, or 3
month Intervals. We may agree to payment of premiums on a monthly basis under a
pre-authorized payment pian. The premium rate Is determined by the interval re-
quested. If we agree, the Interval may be changed.

Guaranteed Renewable. This policy is guaranteed renewable for life. You may renew,

the policy by paying each renewal premium as It falls 'due or during the grace period.
We cannot cancel or refuse to renew the policy.

Premium Subject to Change. We reserve the right to change premlum rates. A change
in the rates will apply to all policles of this form Issued by us and In force In the
state where you llve. If we change the rates, your premium wlill be determined by
your age and premium class on the Date of Issue of this policy. If we change the

ratt:’a. we wlll write you at least 30 days before the change at the address In our re-
cords.

Grace Peried. The pollcy has a 31 day grace period. If a premium Is not pald on or
before Its due date, it may be pald within the following 31 days. The policy willl stay
In force during the grace perlod. .

Insuring Clause

This policy provides benefits for losses due to Hospital conflnement and certain other
expanses resulting from treatment for Cancer of an Insured. Such Cancer must be first
dlagnosed 30 or more days after the Date of Issue of this policy.

Pollcy DO0054803 for IVAN E ZOCHERT
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Schedule of Beneflts

Benefits are payable for those expenses Incurred by an Insured from 10 days preceding
the date of positive diagnosis of Cancer or from the flrst day of a perlod of Hospital
confinement during which the positive dlagnosis Is made, whichever Is more favorable
to you. Such expenses WwIill consist of the actual charges by the Hospltal, Physiclan,
or other providers subject to the limitations stated herein. No benefit will be pald In

excess of the Usual and Customary Charge made by the provider of services or
treatment,

In~Hospltal Room and .Board Benefit. We will pay $160 per dey for each of the first 10 M
Vv

days of each period of Hospital conflnement and $200 per day for each day thereafter.
Readimission within 3 days considered same confinement.

In—-Hospital Speclal Nursing Bensfit. We will pay up to $100-per day for speclal nursing ¥
services {other than those regularly furnished by the Hospital) recelved from a full-time

private duty registered nurse (R.N.) or licensed practical nurSe (L.P.N.), while an Insured E
Is Hospital conflned. Such nursing care must be required and authorized by the at- A
tending Physliclan and be given by a person not related to you. >

in~Hospital ‘Attending Physician Benefit. We will pay up to $26 per day for all personal

visits by attending Physlelans. other than a surgeon, While an Insured Is confined. In
a Hospital.

Blood and Plasma Benefits. We willl pay for blood and plasma not replaced by donors.
We will also pay for transfusion service, administration, processing and procurement

fees and crossmatching. No payment will be made under this benefit for laboratory
expenses except those described.

Ambulance Benefit. We will pay the charges made by a professional ambulance company

for ground transportation of an Insured to or from a Hospital where such Insured was
admitted as a patient.

Radiation Therapy and Chemotherapy Benefits. We willl pay the charges made by a Hospital
or a Physiclan for radiation therapy, chemotherapy drugs, and the professional ad-

ministration thereof. No payment wlll be made under this benefit for laboratory tests :f
and diagnostic x-rays related to such therapy. !

New or Experimental Treatment Benefit. New or experimental treatment' for Cancer Is

covered under the Schedule of Benefits In the same way as any other treatment for
Cancer.

Transportation Benefit. We will pay the actual charges Incurred for transporting an In-
sured who has been dlagnosed as having Cencer, by commerclal alrcraft, bus or rall- i
.road from home to and from the nearest Hospital In the-continental United States -
prescribed by a Physiclan. Such Hospital must provide speclal types of treatment,
covered under this policy, which are not avallable locally. In lleu ‘of traveling by
commerclal aircraft, bus or rallroad, an Insured may travel by car and, If such Hospital
shall be a minimum of 60 miles, one-way, from your home using the most direct routae,
we Wil pay $.26 per inlle for each mile so traveled;

Home Recovery Benefit We wlll pay $100 per week ($14.28 per day) while an Insured o
iIs confined at home Immediately following a Hospital confinement. The maximum pe- S
rlod this benefit wiii be pald Is equal to the number of consecutive days of the prior
Hospital confinement. Readmission to the Hospital or death will limit. the benefit

- payable to the actual number of days the Insured was confined at home prior to such
readmission or death.
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Prosthesis Benefit We will pay actual charges up to $600 for each prosthetic device
which Is prescribed by.a Physiclan as a direct result of surgery performed while this
policy Is In force and as a direct result of Cancer first dlagnosed 30 or more days
after the Date of Issue. No-payment will ba. made for the- surgical Implantation of any
prosthetic device. Maximum lifetime benefit Is 2 devices.

Surgical Expense Benefit. When a surgical operation for the treatment of Cancer Is
performed on. an Insured, we willl pay for charges Incurred for such operation and
anesthesla In accordance with the 1869 Califomla Relative Malue Schedule with a unit
value of $60 for surgery and $42 for anesthesla. Examples of varlous type operations
are listed In the Schedule of Operations. To determine the maximum surgical benefit
multiply the S.V. by $60. To determine the maximum anesthesia benefit multiply the
AN, by $42. Two or more surgical procedures™ performed through the same incision
wlll be treated as one operation, and the benefit pald wlll be that for the procedure
providing the greater benefit. Maximum benefit Is $2,600 for surgery and $630 for the
anesthesla. We will be. glad to furnish you the benefit amount for any operation not
listed In the Schedule of Operations.

SCHEDULE OF OPERATIONS

Maximum
Amount
Abdomen Code #S.\V.%#AV,
‘Complete resection of the stomach (43620) 28.0 7.0
Partlal resection of the stomach (43636) 21.0 6.0
Resection of the small bowel (44120) 170 6.0
Resectlon of the ascending or transverse colon (44310) 146 4.0
Combined abdominal perineal resection or cancer
of the rectum or sigmold (46110) 280 7.0
Colostomy or lllostomy {a4150) 26.0 6.0
Resectlon of esophagus (43110) 30.0 12.0
Gastrostomy done In connection with esophagus ; (43620) 28.0 7.0
Splendéctomy (38100) 146 6.0
Complate cystectomy with ureteral transplant (61680) 340 7.0
glmplo excision of the bladder (61670) 26.0 6.0
Enucleation with complete resection (66100) 100 3.0
ns
Thigh ; (27690) 146 4.0
Arm, entire hand, entire foot (24900) 10.0 3.0
Leg (27880) 12.0 4.0
Forearm (26900) 9.0 3.0
Genito-Urinary Tract
Removal of kidney (60230) 26.0 6.0
Removal of prostate, complete procedure (66810) 26.0 6.0
::moval of uterus, tubes and ovarles " (68160) 16.0 6.0
art . . .
Excision of Intra-cardlac tumor with bypass ‘ (33120) 60.0 16.0
Rectum, .
Proctectomy (46110, 46120) 26.0 7.0
Brain
Exploratory cranlotomy (61100) 13.0 8.0
Complete removal of cancer of brain (81610) 34.0 12.0
Breast
Simple mastectomy (19180) 8.0 3.0
Radical mastectomy (19200) 18.0 3.0
Pollcy D00054903 for IVAN E ZOCHERT .
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Chest

Exploratory thoracoplasty to establish cancer (32900) 14.0 9.0
Complete lobactomy .. (32480) 26.0 11.0
External-Genitalla = Women
Complete excision for removal of the vulva or vagina with
reglonal lymph nodes (67110) 14.0 3.0
Cauterization of the cervix (67610) 0.6 0
‘External-Genitalla = Man
Cancer of penis-complete exclision with reglonal lymph nodes w... (64130) 26.0 3.0
Orchlectomy (unilateral) (64520) 6.0 3.0
g:'lt:hlectomy (bllateral) (64621) - 80 3.0
n
Operation for removal from:
Lip, ear, nose . (11640) 3.0 3.0
Spinal
Operation with removal of portion of vertebra or vertebrae: .
Cervical - (83300)- 34.0 8.0
Thoraclc (63300) 34.0 7.0
Throat
Exclslon of larynx (31300) 16.0 6.0
Thyroldectomy (60240) 16.0 6.0

Thyrold and radical complete removal of thyrold gland .cmemsw.. (80260) 28.0 6.0
#S.V.-Surglcal Value ##A,V.~Anesthesla Value

Speclal Beneflits

-Extended Benefits. During any perlod when an Insured Is confined to a Hospital for less
than 76 consecutive days for the treatment of Cancer, benefits wlill be pald as pro-
vided under the Schedule of Benefits. If, however, an Insured shall be continuously
confined to a Hospital for an uninterrupted perlod exceeding 76 consecutive days for
the treatment of Cancer, then on and after the 76th day of such coritinuous Hospital
conflnement and untll the termination of such period of coritinuous Hospital confine~-
ment, in lleu of all other benefits, we will pay 100% of the charges made by the
Hospital for such care and treatment on and after the 76th day. We will make no
deduction for prior benefits pald.

Government Hospital Confinement Benefit In lleu of all other benefits under this policy,
when an Insured Is confined In a U. S. Government Hospital for the treatment of

Cancer, and not legally obligated to pay for such conflnement, wa willl pay an
Indemnity of $200 per day.

Hospice Benefit. We will pay up to $60 per day for services under a Hospice Program
provided by a Hosplce. This benefit Is avallable when an Insured’'s Physiclan deter=-
mines that Cancer treatments are no longer beneficlal and that life expectancy. is 6
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months or less. This benefit shall be In lleu of all other benefits. Maximum lifetime .

_ benefit Is $8,000. g

Walver of Premium Bensfit If, while this policy Is In force, the Insured becomes disa=- ':;
..bled due to Cancer first dlagnosed 30 or more days after the Date of.lssue of this 5 .

policy and remains so for 90 days, we will pay all premiums due after such 90 days ﬁi

for as long as the Insured remains so disabled. The term “disabled” means that you o

.
v '

are (a) unable to work at any Job for which you are quallfied by education, training,

or experience; (b) not working at any Job for pay or benefits; and {c) under the care
of a Physiclan for the treatment of Cancer.

“Thls benefit does not apply If your spouse or a chlld becomes disabled. This benefit
« Includes the premium for any riders attached to the policy.
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. Exceptlons and Limitations

Benefits Far Cancer Only. This policy pays only for logs resulting from definitive Cancer
treatment, Including only direct extenslon, metastatic spread or recurrence. Pathologic

proof thereof must be submitted. This policy does not provide benefits for any other
disease, sickness or Incapacity.

Treatment Outside U.S. Excepted. No benefits wlill be pald under this policy for, or in

connection with, any treatment for Cancer which Is recelved outside the United States
or Its territorles.

Exchenge and Coaversion Privileges’

Exchango Privilege. If you should die while this policy Is In force, your spouse may
exchange It for an Individual or family policy with simller benefits. If your spouse
should dle while this policy Is In force, and you have no other dependents, you may
exchange It for an Indlvidual policy with simllar benefits. Written application for the
exchange must be made within 30 days from the date of death of you or your spouse.
The premium for the new policy wlll be determined by the age of the continuing in= .

sured on the Date of Issus of this policy and the premium rates In use at the time
of the exchange.

Conversion Privilege. If coverage for any member of your Famlly ends because they .
cease to meet the definition of Famlily contalned herein, such person willl be entitled
to have Issued to him or her an Individual policy of cancer Insurance. The converted
policy wlll: be Issued at the attalned age of the proposed Insured; be Issued without
evidence of Insurabllity; be most nearly simllar to this policy as is then being Issued

by us; and walve any walting perlods or time limits on defenses to the extent same
have been met under this policy.

Written application for such policy and payment of the first premlum must be made
within 31 days after termination of Insurance under this policy. The converted policy,
If issued, wlll take effect on the day following termination of coverage under this

policy. Any speclal exclusion applicable to such Famlly member ‘under this policy wiil
also apply to such person under any c¢onverted pgllcy.

Riders Excluded. The Exchange and Conversion Privileges apply only to the basic pollicy.

No additlonal benefits provided by rider may be Included with a policy obtained
through exercise of the Exchange or Conversion Privilege,

¥

Clalm Provisions B

Notice of Claim. Written notice of clalm must be given within 60 days after a covered

loss starts or as soon as reasonably possible. The notice must be glven ‘to us at our
Home Office or to any authorized agent.

Claim Forms. When we recelve a notice' of claim we wlll send you forms for filing
proof of loss., If the forms are not malled or given to you within 16 days, you wiil
meet the proof of loss requirements by glving us a written statement of the nature
and extent of your loss within the time limit stated In the Proofs of Loss provislori.

Proofs of Loss. Written proof of loss must be glven to us within 90 days after the
occurrence or commencement of any loss covered by the policy. If It was not rea-
gonably possible to glve written proof In the time required, we wlll not reduce or deny
the claim for this reason If the proof Is flled as soon as reasonably possible. Unless

you were legally Incapable, this proof must be given within 1 year from the time
specified. .

Policy D000E4803 for IVAN E ZOCHERT
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‘Time of Payment of Claims. After we recelve written proof of loss, and subject to the
terms of this policy, we willl pay all benefits then due under this policy.

ent of Claims. All benefits wlill be paid to you, unless you direct otherwise In
iting. Any benefits unpald at your death may be pald, at our option, to your sur-
viving spouse or your estate. |f the benefits are payable to your estate or Lf you
cannot execute a valld release, we can pay benefits up to $1,000 to someone related
to you by blood or marriage whom we consider to be entitled to the benefits. We
will be discharged to the extent of any such payments made in good faith.

Physical Examinations. We can have an Insured medically examined, at our expense, as
often as reasonably necessary while a claim Is pending.

General Pravisions

Ownership. The owner of this policy Is the Insured. All rights and benefits under ‘this
policy belong to the Insured. This Includes the right to "assign policy benefits.
However, we willl not recognize an assignment until a signed form accaptable to us
is recelved at our Home Office. Also, we are not responsible for the validity of any
assignment. All written notices wlll be sent to your latest address of record.

Entire Contract—Changes. The policy with the application and eny attached papers Is the
entire contract. A change In the policy wlll not be effective untll approved by our
President, a Vice President, our Secretary, or an Assistant Secretary. This approval
must be noted on or attached to the policy. No agent may change the pollicy or walve
any of Its provisions. Any rider, endorsement or application which modifies, limits
or excludes coverage under this policy must be signed by you, the insured, to be valid.

Time Limit on Certaln Defenses. (a) After two years from the Date of Issue no mis-
statements, except fraudulent misstatements, made in the application shall be used to
vold the policy or deny any claim for expenses Incurred after the expiration of such
two-year perlod; (b) No claim for expenses Incurred after two years from the Date
of Issue shall be reduced or denled on the ground that a disease or physical-condition,

not excluded from coverage by name or specific description, had existed prlor to the
Date of Issue.
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Relnstatement. If a premium Is not pald by the end of the grace period the policy will
lapse. |If we, or an agent authorized to accept a premium, later accept payment
without requiring an application for reinstatement, the policy Is reinstated.

If an application for reinstatement Is required, a conditional recelpt will be given for
the premium. If the application Is approved, the policy wlill be reinstated as of the
approval date. Lacking such approval, the policy wlll be reinstated on the 45th day

after the date of the conditional recelpt unless we have previously written you of Its
disapproval.

The reinstated policy will cover only loss that results from Cancer that Is manifested
more than 10 days after the reinstatement date.

In all other respects your rights and our .rights remain the-same, subject to any new
provisions added to the reinstated policy.

Legal Actions. No one may bring legal actlon against us for benefits until 80 days after
-.prior written proof of loss has been given. No one may bring legal action against
us after 3 years from the date written proof of loss Is required.
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Wisstatement of Age. If your age has been misstated, the benefits will be those, the
premium pald would have purchased at the correct age. For purposes of this policy,
your age and your spouse’s age wlll be the age nearest birthday on the Date of Issus.
if the coverage for you, your spouse or your dependant chlidren provided by this
policy at the correct age would not have becomé effective or would have terminated,
than our llabllity wlill be limited to a refund. - Such refund must be requestéd by you
and wlll equal the portion of the premiums pald for the period not covered by the
policy and attributable to you or your spouse and. dependant children.

Age Limits. The coverage provided by this policy on you or your spouse will not bs-
come effective If, In fact, you or your spouse were over 70 years of age on the Date
of Issue. In the event eny coverage would not have become effective, our llabllity
will be limited to a refund. Such refund must be requested by you and will be equal
to all premlums pald for such coverage. "

Conformity WIith State Statates. Any provision of the policy which, on Its Data of Issue,.
Is In conflict with the laws of the state In which you reside on that date, is amended
to conform to the minimum requirements of such laws.
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PROTECTIVE LIFE®

IREURANCS COMMRY

PROTECYIVE LIFE INSURANCE COMPANY / P. 0. BOX 2606 / BIRMINGHAM, ALABARIA 35202

HOSPITAL INTENSIVE CARE BENEFIT RIDER

This Hospltal Intensive Care éeneflt Rider forms a part of, and Is effective concur-
rently with, the policy to which It Is attached. This rider la subject to all terms, de-
finitlons and limitatlons of the policy except as may be modified herein.

SECTION 1 ~ CONSIDERATION

This rider Is Issued In consideration of your application and the timely payment of
the required premiums. We agree to provide the benefits described herein to you (and
your covered Famlly members If this rider Is attached to a'Famlly policy) for Intensive
Care Unit (ICU) confinement. The Policy Schedule In the policy indicates If you have
Individual or Famlly coverage. .

SECTION 2 - INTENSIVE CARE UNIT DEFINED

The term “Intensive Care Unit” or “ICU” shall mean only that speclifically designated
facllity of a Hospital that provides the highest level of medical care and which Is
restricted to those patients who are physically and critically Il or Injured. Such fa-
cllities must be separated and apart from the surgical recovery room and from rooms,
beds, and wards customarily used for patient confinement. The ICU must be perma-
nently equipped with special life-saving equipment for the care of the critically lll or

Injured, and the patients must be under constant and continuous observation by nursing -

staffs assigned exclusively to the ICU on a full-time basis. These units must be listed
as Intensive Care Units In the current’ edition of the American Hospital Assoclation
Gulde or be eligible to be listed therein. This guide lists three types of facllitles that
meet this definition: (a) Intensive Care Unit; (b) Cardiac Intensive Care Unit; and (c)
infant (Neonatal) Intensive Care Unit.

mportant Carefully read Section 4 - LIMITATIONS AND EXCLUSIONS for facllities that
do not meet the requirements for an Intensive Care Unit.

SECTION 3 - BENEFITS

While this rider Is in force, If an Insured Is confined in an ICU, we will pay you the
Dally Benefit described In Section 3(a) or-3(b) below. Benefits wlill be pald from the
first day of ICU confinement due to accidental bodily Injury; and from the second day
for ICU confinement due to any other cause. A day Is defined as a 24-hour period.
if an Insured Is confined to an ICU for only a portion of a day, ther a pro-rata share
of the Dally Benefit will be pald. Benefits shall be limited to payment for a total
of 30 days for any one period of ICU confinement. Benefits under this rider wlill be
reduced by fifty percent (50%) with respect to ICU confinements which begin on or
after an Insured’s sixty-fifth (65th) birthday.

EXCEPTION: If less than 30 days separates perlods of ICU confinement for the same
or related causes, then the.later periods of ICU confinement shall be considered a part
of the Initlal ICU confinement.

{a) INTENSIVE CARE UNIT CONFINEMENT DAILY BENEFIT: The Dally Benefit payable
for each day of ICU confinement Is shown In the Policy Schedule. There Is no lifetime
limit. . )
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(b) INTENSIVE CARE UNIT CONFINEMENT DUE TO SPECIFIED ACCIDENTS: The Dally
Benefit described In Sectlon 3{a) will be DOUBLED when an Insured Is confined to an
ICU for treatment of an accidental bodily Injury sustained as the result of {1} being
struck by an automobile, bus, truck, farm tractor, motorcycle, traln or airplane; or (2)
being Involved In en accident In which an Insured was the operator of or was a pas-
senger In such vehicle. This beneflt will be pald only for the Initial ICU confinement
which occurs within 48 hours of the accldent. Subsequent confinements for the same
accidental bodily Injury will be pald under Section 3(a) above.

(c) EMERGENCY HOSPITALIZATION AND SUBSEQUENT TRANSFER TO AN ICU: If a
critically Il or Injured Insured Is recelving the highest level of care available In a
Hospital that does not have an ICU and within 48 hours of admisslon to such Hospital,
such Insured Is transferred directly to another Hospital for confinement In en iCU, then
the period of conflnement In the prevlous Hospital will be considered as ICU con-
flnement for banefit purposes.
SECTION 4 - LIMITATIONS AND EXCLUSIONS

Except as provided In Sectlon 3(c), this rider does not provide benefits for confinement
In units such es: surgical recovery rooms; progressive care; Intermedlate care; private

monitored rooms; observation units; telemetry units or other facilities which do hot
meet the definitlon of ICU In Section 2.

This rider does not pay benefits for ICU confilnement which occurs during a
hospitalization that began before the Date of Issue of the policy. The Date of Issue
of the pollcy Is shown In the Policy Schedule.

This rider does not cover ICU confinement resulting from Intentlonally self-Inflicted
bodlly Injury or suiclde attempts.

This rider does not pay beneflts for any ICU confinement due to or resulting from
an Insured being Intoxicated or under the Influence of aicohol, drugs or any narcotlc
unless administered on the.advice of a Physiclan and taken according to the
Physlclan’s Instructlons. The term “Intoxicated” refers to that condition as deflned

by law and decisions of the jurisdiction in which the accident, cause of loss or loss
occurred.

Persons who have been dlagnosed as having a heart attack, heart trouble or any ab-
normal condition of the heart (or who have recelved treatment for any such condition)

during the flve year period Immediately prior to the pollcy’s Date of Issue will not
be covered under this rider.

Persons who have been diagnosed as havlng acquired immune deflclency syndrome
(AIDS), or AIDS related complex (ARC) prior to the pollcy’'s Date of Issue wlll not be

covered under this rider.
: SECTION 5 - TERMINATION
-All benefits under this rider wlll cease on the earllest of the following: (1) the date

elected by the Insured to cancel this rider or (2) the date the policy to which this rider
Is attached terminates,

Signed for Protective Life Insurance Company es of the Date of Issue.

K avnd

Secretary

Pollcy D00054303 for IVAN E ZOCHERT .
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PROTECTIVE LIFE BNSURANCE COMPANY / P. 0. BOX 2606 / BIRMINGHAM, ALABAMA 35202

ENDORSEMENT

The policy to which this endorsement Is attached Is amended as follows:

The thirty (30) day walting period described In the “INSURING CLAUSE” provision In
the policy wlll be wealved for covered persons.

Nothing contained In this endorsement shall be held to" very, alter, walve or extend any
of the terms of the policy except as stated above.

Signed for the Company as of the Date of Issue of this policy.

PROTECTIVE LIFE INSURANCE COMPANY

Gy

. Secretary
Applicant’s Signature

CE-04-sD . -B@t026 -
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CANCER POLICY
This Pollcy s Guaranteed Renewable For Life As Long As The Premiums
Are Pald When Due. The Company Has The Right To Change Premium Rates.
It Provides Benefits For Hospital Services And Other Expenses Caused By
Cancer To The Extent Hereln Provided.

Policy D00054803 for IVAN E ZOCHERT
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Filed: 10/6/2017 2:17:30 PM CST Moody County, South Dakota

Pratective Lifs huarence CaTpany

Protective Life Insurance Company
Post Office Box 2608

Birmingham, Alabama 35202
206-268~-1000

OCTOBER 13, 2006

62260-CIA D00

IVAN E ZOCHERT
13768 441ST AVE
WEBSTER SD §7274-8707

RE: Protective Life Insurance Company Policy Number p80054403
Dear Pollcyholder: ‘

In responge to your reguest. your CancerPay Pollcy has been amanded as sat
forth In Endarsament CE-2Y. Enclosed Is a copy of Endorsement CE-21

sample of which was prwlouslr sent to you) and s revised Policy Schadule
reflecting the effective date of the Endorsament. Also, enclosed Is a copy of

yow Amesndment to Application. Your current premium Is $, $18.12
MIN PAW .

Flease keep a copy of the onclosed Endorsément, Amendment to Apnllcation,
revised Policy Schedula and this letter with your pollcy for future roferencs.

If you have any' uestlons or need assistance, please call our customer sarvice
representative at ¥-800-B88-8532.

Sincerely,

/8! Eva T. Robertson
Viea President and Director of Qperations

Enclosure
GR218

Appendix 091 Protectiveiie 667630
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Protective .

Fretsitive Lits nsnanos Compeny

PROYEETIVE, LIPE INSURANCE COMPANY / P. U, BUX 2606 / BIRMINGHAM, ALABAMA 35202
ENDORSEMENT

The policy to which this endorsement Ia attached ls amended as follows:

{1) By deleting the provision entitied "Ratlation Thorapy and Chemotherapy Benefits”® in
its entlrety and substituting in lleu thereof the following provision;

“Rodiatlon and Chamotier Benefit We will pay the charges Incurred for
telaradiotherapy or chamice! treatments prescribed by a physiclan for the
treatment of Cancer subject to a maximum of $10,000 per calendar yesr par

Ineured. This Includas x-rey radistion, radium end ecasium-Impiants, ocbalt,

B e i o i

| a8, o

G i) (aloo: By, . to $260 a7, GGG, VAW for BRYGIGAL. NS, Taboratory,
tents, dleanostic téata-gnd congultations related. ta: auch treatments;i

No payment will be made undar this benefit for praseribad medications for slde
affeots or complicationa related to or resulting from euch treatments «mm.ﬂ,,s,
ne

but not limitad to, analgasigs, col stimulating factora or |
I the ndmlnlstrntlzm ofgp nhemotggyraphy drug :i:ea not requipemwpgm
Istration by a medical professional In a Hoapital, Physlcien’s office or eclinle,
only the charge for the drug Itself will be covered under thia polley,”

(2) By adding a new provision entitied “Speclal Drug Benefit’ to read as fallows:

“Special Orug Benefit. We will par up to $600 per calender year for drugs and
medicines prescribed by a Physician for slde effects or complications releted

to or resulting from radiation or chemotharapy treatments {insjuding, but not
limited -to, analgesica, olony stimulating factors or Immunoglobuline).”

{3} By deleting the provision entitled “Extended Benefits* in ts antirety.

Nothing containad In this endorsement shall be held to vary, alter, walve or extend any
of the terms of ‘the pollcy except as stated above.

Signed for the Company 8s aof the affective date. The effective date of this éndoree-
ment |s shown in the Polloy Schedule.

ﬂmd.g :e’na/

Secratary

CE-21 _ N
Appendix 092 Protectlv%ﬁfa%fﬂm
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—~ = removes-the Extended Benefits- provision from .ant. policy..Thesa changeadll reduge. the benefits [ might othewise

“‘“""‘“"mm a"’"" AMENDMENT YO APRLICATICN

The epplicatioan to PROTEOTIVE LIFE INBURANOE COMPANY far the ggny named gbovs {a hearby amended by the
undersignad to conform in every respast ta any and afl changes Indcated below!

: Premium
Amount of Insurence:$ NA Plan of Insurance; CADS Puyebls § 78,12

" Othar Ohanges:

| want indorsement CE-21 added ta my pou? 1 understand that 1 kave the option to conttnue my pollcy as it curently
exists, but { have decided to add wnmen CE-21 to my policy.

) understend that Endorsement Cti~-21 modmes and Omits the benefits for mdlat!on therapy and chematherepy drugs and

receive under my policy. | imdermtand that once Endarsemant CE-21 la addad to my polloy It may not be removed.

| also understand that byadding Endorsement CB-21 | will not recelve a rate [ncrease at this tme, However, | undastand
tmreaardless of thKer or not my policy Is endarsed, the Company has the right to change premim rates in the
(-

| understand that, upon recelpt of this Amendment to Application, Endorsement CE-21 Wil be added to my polley. |
also understand that the effective date of Endorsement CE-21 will be shown [n the new Pelioy Schedu!a that Wil be
gent to me,

It is agreed by ths mderdmed that the changes shown above shall bs an amendment to and form a part ol the
application and the palky, and that the changes shall be binding on eny person who shall have or claim any Interest in
the pollcy. A copy of thls form shall be as ag the origlnal,

mﬁuM— this 2

Ciy State

L | .o
Slgnature of Applicant (f other than Ingured)
if Corporation - full name of Cotpovauon end
signature of offfeer other than the ingured, _ By
aecEV c |
»
Us248-2/80 m ‘a

Bva wsom'm nNomoH

Ir any onann I8 Incorvact or Incompien, oorract (ntormation should bo weitten on this form, it any chiango is medo, the
poiley and this farm must Ba vetumaed to ths Compsny, No Insurenos will take affast untll such changes have baan
reviewad and aocaptad by tho Comgany.

_ ProtectiveEife 001832
Appendix 093
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m LIFE®
IRELRANCE CORRMTY
PROTECTIVE LIFE INSURANCE CONMPANY / P. 0. BOX 2606 / BIRMINGHAM, ALABAMA 35202

HOSPITAL INTENSIVE CARE BENEFIT RIDER

This Hospital Intensive Care Benefit Rider forms a part of, and is effective concur-
rently with, the policy to which it is attached. This rider is subject to all terms, de-
finitions and limitations of the policy except as may be modified herein.

SECTION 1 - CONSIDERATION

This rider is issued in consideration of your application and the timely payment of
the required premlums. We agree to provide the benefits described herein to you (and
your covered Family members if this rider is attached to a Family policy) for Intensive
Care Unit {ICU} confinement. The Policy Schedule in the policy indicates if you have
Individual or Family coverage.

SECTION 2 - INTENSIVE CARE UNIT DEFINED

The term “Intensive Care Unit” or "ICU” shall mean only that specifically designated
facllity of a Hospital that provides the highest level of medical care and which is
restricted to those patients who are physically and critically ill or injured. Such fa-
cilities must be separated and apart from the surgical recovery room and from rooms,
beds, and wards customarlly used for patient confinement. The ICU must be perma-
nently equipped with special life-saving equipment for the care of the critically Ill or
injured, and the patients must be under constant and continuous observation by nursing
staffs assigned exclusively to the ICU on a full-time basis. These units must be listed
as Intensive Care Units in the current edition of the American Hospital Association
Guide or be eligible to be listed therein. This guide lists three types of facilities that
meet this definition: (a} intensive Care Unit; (b) Cardiac Intensive Care Unit; and (c)
Infant (Neonatal) Intensive Care Unit,

Important: Carefully read Section 4 - LIMITATIONS AND EXCLUSIONS for facilities that
do not meet the requirements for an Intensive Care Unit.

SECTION 3 - BENEFITS

While this rider is in force, if an Insured is confined in an ICU, we will pay you the
Daily Benefit described In Section 3(a) or 3(b) below. Benefits will be paid from the
first day of ICU confinement due to accidental bodily injury; and from the second day
for ICU confinement due to any other cause. A day is defined as a 24-hour period.
If an Insured is confined to an ICU for only a portion of a day, then a pro-rata share
of the Daily Benefit will be paid. Benefits shall be limited to payment for a total
of 30 days for any one period of ICU confinement. Benefits under this rider will be
reduced by fifty percent (50%) with respect to ICU confinements which begin on or
after an Insured’s sixty-fifth {85th) birthday.,

EXCEPTION: If less than 30 days separates periods of ICU confinement for the same
or related causes, then the later periods of ICU confinement shall be considered a part
of the Initial ICU confinement.

(a) INTENSIVE CARE UNIT CONFINEMENT DAILY BENEFIT: The Daily Benefit payable
for each day of ICU confinement is shown In the Policy Schedule. There is no lifetime
limit.

Policy DB0054303 for IVAN E ZOCHERT

Appendix 094
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(b) INTENSIVE CARE UNIT CONFINEMENT DUE TO SPECIFIED ACCIDENTS: The Daily
Benefit described in Section 3{a) will be DOUBLED when an Insured is confined to an
ICU for treatment of an accidental bodily injury sustained as the result of (1) being
struck by an automoblle, bus, truck, farm tractor, motorcycle, train or airplane; or (2)
being involved in an accident in which an Insured was the operator of or was a pas-
senger in such vehicle. This benefit will be paid only for the initial ICU confinement
which occurs within 48 hours of the accident. Subsequent confinements for the same
accidental bodily injury will be paid under Section 3(a) above. .

(c) EMERGENCY HOSPITALIZATION AND SUBSEQUENT TRANSFER TO AN ICU: If a
critically ill or injured Insured is receiving the highest level of care available in a
Hospital that does not have an ICU and within 48 hours of admission t0 such Hospital,
such Insured is transferred directly to another Hospital for confinement in an ICU, then
the period of confinement in the previous Hospital will be considered as ICU con-
finement for benefit purposes. '
SECTION 4 - LIMITATIONS AND EXCLUSIONS

Except as provided in Section 3(c), this rider does not provide benefits for confinerment
in units such as: surgical recovery rooms; progressive care; intermediate care; private
monitored rooms; observation units; telemetry units or other facilities which do not
meet the definition of ICU in Section 2.

This rider does not pay benefits for ICU confinement which occurs during a
hospitalization that began before the Date of Issue of the policy. The Date of Issue
of the policy is shown in the Policy Schedule.

This rider does not cover ICU confinement resulting from intentionally self-inflicted
bodily injury or suicide attempts.

This rider does not pay benefits for any ICU confinement due to or resulting from
an Insured being intoxicated or under the influence of alcohol, drugs or any narcotic
unless administered on the advice of a Physician and taken according to the
Physiclan’s instructions. The term “intoxicated” refers to that condition as defined
by law and decisions of the jurisdiction in which the accident, cause of loss or loss
occurred.

Persons who have been diagnosed as having a heart attack, heart trouble or any ab-
normal condition of the heart {or who have received treatment for any such condition)
during the five year period immediately prior to the policy’s Date of Issue will not
be covered under this rider.

Persons who have been diagnosed as having acquired immune deflciency syndrome
(AIDS), or AIDS related complex (ARC) prior to the policy’s Date of Issue will not be

covered under this rider.
SECTION 5 - TERMINATION
All benefits under this rider will cease on the earliest of the following: (1) the date

e elected by the Insured to cancel this rider or (2) the date the policy to which this rider
WKF is attached terminates.
Ek
g:;'gg Signed for Protective Life Insurance Company as of the Date of Issue.
.+ L
51 .
| _ Secretary
IC-02-SD Appendix 095 . . Rider Page 2
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PROTECTIVE LIFE INSURANCE COMPANY / P. 0. BOX 2606 / BIRMINGHAM, ALABAMA 35202
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ENDORSEMENT
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The policy to which this endorsement is attached is amended as follows:

N
H,1-J‘

- l:a

=

The thirty (30} day waiting period described in the “"INSURING CLAUSE” provision in
the policy will be waived for covered persons.

P 3

N

Nothing contained in this endorsement shall be held to’ vary, alter, waive or extend any
of the terms of the policy except as stated above. :

e
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Signed for the Company as of the Date of Issue of this policy.

]
)

PROTECTIVE LIFE INSURANCE COMPANY

Gmwang

Secretary
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Applicant’s Signature
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Employee Incentive Plan Overview

The Employee Incentive Plan (EIP) is a performance-based cash incentive plan designed for all exempt
and non-exempt employees not participating in other incentive plans (such as sales incentive programs
or other annual incentive plans).

The plan will reward high performing employees in the form of a cash award based on their performance
for the plan year. The plan year runs from January to December each year with awards made in March
the following year. These awards are based on manager recommendations and assessment of
performance. The funding for the plan is driven by overall corporate performance. In years that the
company performs well and meets its goals, more dollars are available for awards, up to a maximum of
150% of the target pool. In years that company performance is not as strong, fewer dollars will be avail-
able toreward. However, even if corporate performance falls below threshold, the plan will fund a mini-
mum amount of dollars (50% of target pool) for awards.

The incentive plan highlights the importance of:

e Individual Performance: Employees will receive awards based on their individual overall
performance, as well as other key factors such as:

e overall contributions to the team
e value of results delivered to the organization
« adherence to company values
« how unanticipated issues and challenges were handled
¢ Communications: Since individual performance is a key factor, employees and managers should
engage in an ongoing conversation about their performance, how they are achieving their results
and their overall development.
e Meritocracy and Pay for Performance: Our goalis to continue to build an environment where
employees are rewarded for their results, and how they achieve those results. These results should

be aligned with overall Corporate goals and result in the delivery of rewards and recognition to
employees based on performance.

(884

SR - 001585
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Employee Incentive Plan Process

Incentive Plan Process

The timeline below provides a high-level overview of the EIP process. The plan year for compensation
and performance review runs January through December.

T s
iarch n-{~nino s reh

1 Target' “ Performance 3 Performance 4 Incentive 5 Pay for
Incentive Discussions Evaluated Pool Funded Performance
Pool & Allocated (incentive award

payments made

1. TargetIncentive Pool Established
The purpose of establishing the target pool is to identify the total amount of dollars available for
potential incentive award payouts if the company achieves its annual goals. The incentive
target pool is established in the first quarter of the plan year, and is based on 3% of all eligible
participants’ salaries as of March 1st.

2. Performance Discussions
Individual performance is the key factor in determining incentive awards, so employees and
managers should meet throughout the year to discuss performance and overall development, as
well as corporate performance against goals.

3. Performance Evaluated
Plan participants will receive their annual performance evaluation from their manager.

4. Incentive Pool Funded & Allocated
The incentive pool will be funded after the plan year has ended, when Corporate results versus
goals are determined. The actual funding of the pool will be based on performance results
versus the established goals for the plan year. And, depending on the percent of actual goals
attained, the pool will be adjusted up or down to reflect over and under performance.

£}
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Employee Incentive Plan Guidelines

Plan and Payment Guidelines

All regular employees (including part-time and job share) not participating in any other
incentive plan are eligible to participate in the plan. Contractors and temporary employees
are not eligible for participation.

Participants typically do not participate in other cash incentive plans.

Participants must be employed by the end of the plan year in order to be considered for an
award in March of the following year; however, it is not expected that participants hired after
September 30th of the plan year will receive a payment.

Participants are eligible for payment based on the incentive plan they are in as of
September 30th of the plan year.

Participants may not be eligible for an incentive payment if they have received or have been
subject to disciplinary action or are on a performance improvement plan.

Participants on a continuous Leave of Absence are eligible to participate in the plan.

If your employment terminates before annual incentives are paid, the Company reserves the
right to reallocate your incentive funding amounts to eligible participants in the incentive
plan.

Incentive payments will be disbursed per the participant’s normal manner of payment
(e.q. direct deposit or check).

All incentive payments made under the plan are considered taxable compensation, and
appropriate deductions will be withheld according to applicable federal, state, and local tax
laws.

Incentive payments under the plan are considered compensation under the pension and
401(k) plans, and appropriate deductions will be made if the participant has a current
contribution election on file with the 401(k) plan administrator.

There are no deductions for medical, dental, vision, long term disability, and voluntary group
life insurance premiums or medical/dependent care account deferrals.

Plan Administration
The Chief Human Resources Officer and Human Resources staff are responsible for
administering the Employee Incentive Plan. The Compensation and Management Succession
Committee of Protective’s Board of Directors (“Committee™) is ultimately responsible for
administration of the Employee Incentive Plan, and has authority to make all determinations
under the Plan. The Committee delegates the authority to make determinations under the Plan
to Protective’s CEO. All decisions made by the Committee or the CEO are final and binding on
all persons.

If there is a conflict between this document and the Plan Documents, the Plan Documents will
govern. The CEO or the Committee may, at its discretion, at any time, amend, suspend, or
terminate the Plan, except as specifically set forth in the Plan.

5
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Protective.

Date Added: 01/09/2016

Audit Information

Author: Teri McCord

G0 INFORMATION:

Team: Health

Date Approved: 11/18/2015

oo J

Policy #:

Pending Analyst:

Paying Analyst: Lia Velez

Approving Analyst:

Overall Quality: 100.00 %

" NOTIFICATION INFO -

Analyst to send Notification to:

Login: ProlD: Mer:
Comments to Analyst:
HEALTH

HEALTH TEAM YES/NO COMMENTS

Is the Payee correct? ®@Yes ONo OnN/A 1

Is the Payee's address correct? @vYes ONo ON/A 2 .

Was PNI / PTO updated? ®Yes Ono ON/A 3 - o
Is the provider Tax ID # correct? ®@ves ONo ON/A 4 ¢

Was the correct dollar amount paid? ®@vYes ONo ON/A S

Was the correct letter sent? @vYes ONo ON/A 6 '

Was the information UDC'd to the file? @ves ONo ON/A 7 ,
Was the "PAID TO" date correct? @ves ONo On/a 8
Were there any endorsements? ®@ves Ono ON /A 9

\3!;:: ;l;e term date entered for the previous @ves ONo ON/a 10

Are the dates of service correct? @ves ONo ON/A 11

Are the total charges correct? @ves ONo ON/A 12

Are the procedure codes correct? ®@ves ONo ON/A 13 ;
Was the policy active on the date of service?  (g) yes Ono ON/A 14

Has the deductible been met? / Carryover

Filed: 10/18/2017 6:09:25 PM CST Moo«
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been verified?
Was the claim pald within § days?

Was the response to correspondence within 5

days?

Were the correct codes / notes entered on
EOB?

If applicable, were patient notes updated?

Were the services improperly split into
segments?

Were there keying errors?

Has the co-payment been met?
Has the co-Insurance been met?
Was re-pricing done?

Did we verify max benefits for Chemo /
Radiation?
Dld we verify the travel benefits?

Did we complete all necessary worksheets?
Other

Total Possible Errors:
Total Wrong:

Error Ratio:

Hidden Flelds
Path

;ht@p:[[tgamsltes.secure.prot_ec'tive._com/LAD/CIaimsQuallty/ClaimsAud(tFoms/ .

FileName
:20160109_181448
Link

,h.tt.p_:[/te.aﬂrq_s.lt__e.s_'..seqqrg.p_r_q;\t.g.cgvé.com/_li.l_;p/(';laImsQuaIIty/ClalmsAudItFormsI;0160109_181448.)gmI

Submitted Yes

Eiled: 10/18/2017 6:09:25 PM CST Moody County, South Dakotr ST a 88t

®@ves ONo ON/A
@ves ONo ON/A
@ves Ono OnN/A

®ves Ono On/A

®@ves OnNo ON/A
®@ves Ono ON/A

@ves ONo ON/A
Oves ONo ®N/A
OvYes ONo @ N/A
OvYes ONo @n/A
@ves ONo ON/A

®ves Ono On/A
@ves ONo ON/A
®ves Ono On/A

16
17

18

21

23

24 -

26

27 .

28

28 N/A:

0
100.00 o
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Benefits and Health Administration
P.O. Box 10807 Birmingham, AL 35202
Toll Free 1-800-866-3808

August 17, 2012

Mochert

13758 441%* Ave
Webster, SD 57274-5707

Claim Form Request

RE: Protective Life Insurance Company
Insured: Ivan E. Zochert
Patient: lvan E. Zochert
Policy Number: D00054803

Dear Insured:

This letter acknowledges receipt of your request for claim form(s). Enclosed you will find the claim
form(s) you have requested. We strive to provide the best customer service by processing this
completed claim according to the policy provisions as quickly as possible.

If you have any questions concerning the above, please do not hesitate to contact us at our toll-free
number of 1-800-866-3808. We are available Monday through Thursday from 8:00 AM to 5:00 PM
CST and on Friday from 8:00 AM to 3:00 PM CST.

Sincerely,

Debi Henry
Benefits Department

09
12

0 . .- 0 -
wrle s e . T

Providing Servicas.For: Protective Lile Insurance Company / Protactive Life and Annuity Insurance Company
HumanaDental Life (nsurance Company / UNUM/ Reflance Standard Life tnsurance Company / Allmerica Financlal Life
SunAmerica Life insumnce Company / Molina Heafthcare nsumnoce Company / Anthem Lifa Insurance Company of (ndlana
John Hancock Lifs insurance Company (U.S.A.) / First UNUM Ufe Insurance Comparty / Stendard Insurance Company
Jefflerson Natiena Lifa tnsurance Company / Astna Life (nsurance Company / ING Life insurance and Annulty Company

SR - 001323
Appendix 103 ProtectiveLife 0181

Flled: 10/6/2017 4:28:52 PM CST Moody County, South Dakota 50CIV14-000061




Benefits and Health Administration

Division of Protective Life Insurance Gompany
PO Box 10807 Birmingham, AL 35202.Toll Free 1- 800—866 3808

'AUTHORIZATION TO OBTAIN AND DISCLOSE INFORMATION FOR EVALUATION OF CLAIM

1 Authorization and Purpose :[:Vav\ ZO C('\P r+ .the owner of. Policy #_ :

" authorize Protective Life Insurance Company and its reinsurers to obtaln and use {nformation about or relating to the
insured that is relevant to evaluating a clalm for benefits of a Protective policy insuring the life of the insured. With this
authorization, Protective may obtain and use health and medical Information, including but not limited to information
about drug use, alcohol use, nicotine use, physical diseases and fliness. With this authorization Protective may also
obtain Informatlon about mental diseiises and illness including psychiatric disarders.

2 Persons and Organizations Authorized to Release and Disclose Information | authorize the following person(s) and
nrganization(s) to release and disclose the information described in paragraph 1 to Protective or its agents acting on its
behalf: (i) doctor(s); (ii) medical practitioners; (iii) pharmacists; (iv) medical and related facilities, including hospitals,
clinics, facilities run by the Veteran’s Administration, The Cleveland Clinic Foundation and The Mayo Clinic; (v) insurers;
(vi) relnsurers; (vli) Medical Information Bureau, Inc. (MIB); {vili) employers of the insured; and (ix) commerclal
consumer reporting agencies (CRA). All of these persons and organizations other than MIB may release the informatfon
described above to a CRA (such as Equifax Medical Services) acting for Protective. MIB may not release the information
described in par agraph 1 to @ CRA. | authorize Protective 1o release and disclose any information obtained through this
authorization o its relnsurers, its affiliated companies, the.insured’s In:.urance agent or. agents servicing the msured'
Protectwe policy or pollczes and persans or orgamzatnons provndmg services, mcludlng legal and investigative sérvices, to
Protective relatmg to claims admuustratnon . .

3 Explration of this Authorization This authorization shall be valid from the» date signed for the duratlon of a claim for
the benefits of a Protective Insurance policy. This authorization shall expire on the earlier of the date the claim for which
this authorization Is given is either paid or denied or twenty-four months from the date this autharization is signed.

4 Revocation of this Authorlzation | understand that | have the right to revoke this authorization by writing to Claims
Administration P.O. Box 3129 Brentwood TN 37024-3129. 1 also understand that revocation of this authorlzation will not
affect any action taken in reliance on this authorization before Protective receives written notice of the revocation nor
will the revocation be effective to the extent other iaw provides Protective with the right to contest a claim under the
policy or the policy itself.

Signature and Date of Authorization
| have had full opportunity to read and consider the contents of this authorization. | understand that | may
refuse to sign this authorization and that Proteclive does not condition payment of a ciaim for benefits on
whether or not | sign this authorization. | further understand that pursuant to the policy, Protective Is ellgible to
require written proof of loss in order to process a claim under the policy. | also understand that by signing this 09
form ) am granting to Protective the authority to obtain, use and disclose information as described for the 17
purposes stated in this form. | further understand that if the persons ororganization | authorize to obtain or use 92
the information through this authorization are not subject to federal healith information privacy laws, they may

disclose the information, and it may no longer be protected by the federal health information privacy laws. 12

: ' 17
s}gﬂﬂthi&:f . Policy Owner

Signalure Lensye 7{‘3 che {— . Insured (I difierent from owner)

" ORIGINAL SIGNATURE

YOU ARE ENTITLED TO A COPY OF THIS AUTHORIZATION AFTER YOU SIGN IT

' SR - 001328
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Protective Life Insurance Company
P. O. Box 10807
Birmingham, AL 35202

8 -

Fallure to complete this form in its entirety may resuit in a delay In processing this cleum
- L Pleasa include ycur po!icy number on all doeuments -

- Policy Numberwlnsured‘s Nama" 5 - patient: Nama-Lgﬂgv*g-w' - calq!o'l'

Cancer Policy E] Hospital Intensive Care P.olk':y |:| Dread Dlsease

CANCER CLAIMS: _
. E PATHOLOGY REPORT diagnosing cancer MUST accompany your first clalm. The hospltal or doctor will

fumish this report to you at your request. If the diagnosis of cancer was made clinically instead of pathologically,
please submit the clinical evidence that established the diagnosis of cancer.

o Submit all bills related to this cancer claim. All bills should be itemized and should include the Diagnosls,

Services rendered, and actual Charges for the service, Providers Name, Address, Phone Number and Provider's
- Federal Tax ldentification Number.

o Please have your doctor complete section B: Physician's Statement.
DREAD DISEASE:

e Submit all bills related to this Dread Disease. All bills should be Itemized and should include the diagnosis,

services rendered, and actual charges for the service, provider's name valid address, phone number and Tax ID
#, .

o " Please have your doctor complete section B: Physician's Statement.
HOSPITAL INTENSIVE CARE CLAIMS:

e Send a copy of your hospital bill that lists the number of days confined in the Intenslve Cane Unit.

o This bill should Include the diagnosls, services rendered, and actual chaqes for the servlce Provlder's Name ..
- . Address, Phone Number and Provider's Federal Tax Idenuﬁmﬁon Number.” -

o Ifyour confinementis due to an accldent, ‘please kavé'your doctor complete section B: -Physliclan’s Statement.

e If you policy has been lssued wlthln the Iast 24 months please have your doctor eomplete secﬁon B: Physiclan's
Statement.
DECEASED

¢ Please Include a copy of the death certificate If the Insured/patient is deceased.
SECTION A: PATIENT INFORMATION

Last Name 2 ochey ')L First Name __éjﬂ_WC-—_Mlddle Initial _&
AMW_&MML ( ) New Address please check bax
oy Jlebsher  _swe__ SO NV i A

Social Security Number (optional) _____/___/ DateofBith .3 1/7/.3/ sexM[J F¢
Phone Number (22.5) _3¢5- 4293  RELATIONSHIP: [¥Self [JSpouse [] Dependent

Dependent Full Time Student[J Y [N, Is Dependent Married? lﬂY EN

09

)] Eliglble for Medicare Benefits: Effective Date If Applicable: ___ 17

I:I Eligible for Federal or State Medicald Benefits: Effective Date if Appllcabla. 12

' 12
te

17

ORIGINAL SIGNATURE

SR - 001325
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PHYSICIAN STATEMENT
POLICY NUMBER D M H EiQ PATIENT NAME & oye Eig_gt_l ey {'

‘e’ - - Fallure tocomp!ete this form in:its entirety:may resultin a delay In processing.this claim. .
Please lnclude your pollt_:g number on all documents

LTI camaw

SECTION B: PHYSIGIAN’S STATEMENT (To be compleled by your treatlng physlclan)

o es o e w an

1. Has patient been diagnosed with Cancer: Y [B‘([]
Date of Initial diagnosis: __ ‘7 s+ {{ 1242

Patient first consuited with you for this conditionon:_ 5" 1.3/ 124/2.
Has patient ever had same or similar symptoms : Y[ ] N E

L

Did any other Physiclian previously treat the patient: Y (JN [
If Yes, Physician's Name

Referring Physiclan’s Address,

Referring Physidan ] Phone Number

-1, - Admission Dite:
- Ht’)spital Name:

Hospltal Address: % ‘ ' Pendlodeinm __ State S4 74

2. Admission Date: [ Discharge Date__ | o Diagnosis / ICD Code
Hospital Name:
Hospital Address: City. State
o Surory lformation: d ol oot
Date: _K 1 /4 1 2026PT code: g0 7 ; Charge ¥¢_/ ¢ #
Date: ____/ /____GCPT gfftle: Description: Charge
. ’ 09
. Mn.mmmm U . - - SRR : 17
Physlclan s Name e J
. (PLEASE pRum - e gt e e 49
PhysiclansAddress _ﬂ/ 4/“ J;/ W - CT 17
oy Alaker bund state_SD 25924L . __
Physician's TAX ID# _Z% ~£A/264% Phone Number 4l -3d6- K 7/ Fax Number ZALF42-FH It
Physician's Signature _@ M—' Date élé""'/z..

ORIGINAL SJGNATURE
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Visit Inquiry - ZOCHERT,LENORE KATHERINE [60168630] Page 1 of 1

Profaaslonal Hospltal Account Summary (Account
182182986)
Profasslonal Billing Balances

- TotChg | TetDbAQ 'g"'ias‘ﬁ;nf iR A St Bt 1 S T Baiennd el Y Sotf Bl 0. -

L..3583.00: 0.00;- boo| - 008, 0.00i, . __0.00]. .aaaanol 3333.90L __.0.00.
Hospltal Accountlnlormatlon . b ~ I e : R ’
Patlent: ZOCHERT,LENGRE KATHRYN Encounter form #; '1'1‘799e13
e .o gEBBISE4) L ¢ mmn e s
“‘Servicedate: -~ 8/14/42 ’ 7 Payor ¢ Tt TUMEDICARE
“Location: . WATERTOWN SURGERY Provider: Christensen, Alan R, MD
Place of service: Pd"r?')_R[E LAKES HOSPITAL OUTPT Referring provider: ST
Department: WATERTOWN SURG_ERYSC ... Biling provider: ~ Chrislensan, Alan R, MD
Admisston/Discharge: Adm 811412, Dis8/4/12 -
Diagnosis: ., 1)1748 - Malgnant regglagm of breast (famsle), unspaciied site
Activity History (Hospital Account 18218296)
Show Detall
Posted: 8/27/12 -y T T T
Charges
0] | Tx#] SvcDale] {Pracedure |  #|Diagnosis |C i (:I'u;rgal lnsurance] Due:
"Ié 8/14/12" 19301 (CPT®) MAS PAR 11 Y 3571.00. 237100 237100 [y
LUMPLT .
792 8/14112 12035 (CPT®) LAYER 11 Y 101200 101200  1012.00
: CLOSUR 61 _
%t;‘d‘?mﬁﬁ‘i. T Pl i e 0* ¢ @ Lanadit 14 oo o - -
Clalms é e e e e e e e e pmm e e e
TR oy — _1Invelcs e __-Form e .
& MEDICARE 18032610 Elec SHPB EMDEON 837
Action History (Hospltal Account 18218298) i ) ) L
ActonDate [Acton __ ___ ___ _ 'PmPayor ___ iAdCode _ ° Tx#: Amount! _ User
NoAﬁonlﬁatnrymmlsvlmt ———
Claim History (Hospital Account 1821 8298) _ i .
Flled .Rasubmlt . Payor _iPan " Ins; Amountl _Payment Date, _Pay/Adj Amt
-8/26/12 MEDICARE =~ MEDICARE Y 3,383.00 No Paymant On File
w  eum a... . PARTASB Ve e e . .
09
17
12
. 12
17
) . . SR - 001326
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Benefits and Health Administration

Division of Protective Life Insurance Company
PO Box 10807 Birmingham, Al 35202 Toll Free 1-800-866-3808

December 18, 2012

lvan Zochert
13758 441% Ave.
Webster. SD 57274-5707

RE: Company: Protective Life Insurance Company

Insured: lvan Zochert
Patient: Lenore Zochert
Policy: D00054903

Dear Mr. Zochert:

This letter is in regards to our phone conversation on December 13, 2012 and your inquiry on claim#
LV1C02324-00. Per you policy, the surgical expense benefit is payable in accordance with California
Relative Value Schedule with a unit value of $50 for surgical procedures.

At this time the surgery charges were paid according to your policy, with the procedure codes
indicated on the surgery bill from Watertown Surgery for services on August 14, 2012.

If you have any questions concerning the above, please do not hesitate to contact us at 1-800-866-
3808. We are available Monday through Thursday from 8:00 AM to 5:00 PM CST and on Friday from
8:00 AM to 3:00 PM CST.

Sincerely,

Lia Velez
Benefits Department

SR - 001007
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EXPLANATION OF BENEFITS

CLAIM OFFICE ADDRESS
PROTECTIVE LIFE INSURANCE CO
P.0. BOX 10807

CLAIM NUMBER LV1C02098-00 BIRMINGHAM, AL 35202
1-800-886-3808

INSURED IVAN E ZOCHERT

PATIENT LENGRE K ZOCHERT

RELATIONSHIP SPOUSE EXAMINER - TN SO1

POLICY NUMBER . 000064903 IVAN E ZOCHERT

PLAN 10O. CA CEOSPD 137658 441ST AVE
PROTECTIVE LIFE CANCER POLICY WEBSTER, SD E7274~5707

DATE PROCESSED 08/21/2012

WATERTOWN
NON-COVERED SERVICE 08/14/12 08/14/12 3,383.00 3,383.00 50
TOTALS 3,383.00 3,383.00
_ PAYMENT ISSUED
DRAFT/CHECK BENEFIT COB AMOUNT ADJUSTMENT PAYMENT

50

Retaln for your records. A duplicate of lh}rfqrm‘canno} be providad.

EXPLANATION OF REMARK CODE

PLEASE SUBMIT PATHOLOGY REPORT POR 1ST DIAGNOSIS OF.BREAST CANCER
PLEASE SUBMIT PATHOL.OGY REPGRT FOR CANCER VERIFICATION. :

IVAN E ZOCHERT
13768 441ST AVE’
WEBSTER, SD 57274-6707

Appendix 109
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EXPLANATION OF BENEFITS NJ

CLAIM OFFICE ADDRESS
PROTECTIVE LIFE INSURANCE CO
P.0. BOX 10807

CLAIM NUMBER LV1C02324-00 BIRMINGHAN, AL 35202
1-800-866-3808

INSURED IVAN E ZOCHERT

PATIENT LENGRE K ZOCHERT

RELATIONSHIP SPOUSE EXAMINER TN SO1

POLICY NUMBER 000054903 IVAN E ZOCHERT

PLAN 1D. CA CEOSPD 13758 441ST AVE
PROTECTIVE LIFE CANCER POLICY WEBSTER, SD 57274-5707

DATE PROCESSED 11/13/2012

. PROVIOER AND ' . .. -DATE OF:SERVICE NT> . -~ AMOUNT . [R
o - - TYPE OF BERVICE " © o FROM - ITHRU GED' "~ EXCLUDED ::{it0
WATERTOWN
SURGICAL BENEFIT 08/14/12 08/14/12 2,371.00 2,071.00
WATERTOWN
SURGICAL BENEFIT 08/14/12 08/14/12 1,012.00 892.00 P‘I 120.00

TOTALS 3,383.00 2,9683.00

PAYMENT ISSUED
DRAFT/CHECK BENEFIT COB AMOUNT ADJUSTMENT PAYMENT PAYEE

10000170 420.00 .00 .00 420.00 IVAN E ZOCHERT

EXPLANATION OF REMARK CODE
P1 CHARGES EXCLUDED EXCEED THE AMOUNT WHICH CAN BE CONSIDERED AS
A COVERED CHARGE.

r_ DETACH ALONG DOTTED LINE BELOW AND CASH IMMEDIATELY——l Retain for your records. A duplicate of this form cannot be provided.
PROTECTIVE LIFE INSURANCE COMPANY 4975 CHECK NO. 0000170
612
DATE ISSUED 11-13-2012
PLAN 1D, CA OOCEOSPD
o e LNPEIID) VOID VOID
INSURED/PATIENT  LIVAN / LENORE K VOID AFTER 90 DAY
PAY: FOUR HUNDRED TWENTY DOLLARS AND NO CENTS
AMOUNT SRRXXXXXX420,00**
VEH )= VOID VOID
TO: 3 T AVE
WEBSTER, SD 57274-5707 THO SIGNATURES REQUIRED WHEN AMOUNT IS OVER $25,000
WELLS FARGG NA. AUTHQRIZED S'GNATLRE

SR -001126
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PROTECTIVE LIFE INSURANCE CO
P.0. BOX 10807

DH4C10665-00 BIRMINGHAM, AL 35202
1-800-866-3808

IVAN E ZOCHERT
LENORE K ZOCHERT

SPOUSE TN S13
D00054903 IVAN E ZOCHERT
CA CEOSPD 13758 441ST AVE
PROTECTIVE LIFE CANCER POLICY WEBSTER, SD 57274-5707
05/13/2013
PRAIRIE LAK
ROOM - SEMI-PRIVATE 08/14/12 08/18/12 2,285.00 1,945.00 P3 320.00
PRAIRIE LAK
NON-COVERED SERVICE 08/14/12 08/18/12 4,035.00 4,035.00 38 0.00
HOME RECOVE
HOME RECOVERY BENEFITS 08/17/12 08/18/12 28.56 MO 28.56
PRAIRIE
ANESTHESIA BENEFIT 08/14/12 08/14/12 §53.00 427.00 P1 128.00
PRAIRIE
NON-COVERED SERVICE 08/14/12 08/14/12 260.00 260.00 63 0.00
TOTALS 7,141.56 6,687.00 474.58
10004311 474.58 .00 .00 474.58 IVAN E ZOCHERT
P3 CHARGES RECEIVED EXCEED THE AMOUNY WHICH CAN BE CONSIDERED AS
A COVERED CHARGE.
38 THE BALANCE OF SUBMITTED CHARGES ARE NOT COVERED BY THIS POLICY.
NO ADJUDICATION AND ELIGIBILITY OVERRIDE
P1 CHARGES EXCLUDED EXCEED THE AMOUNT WHICH CAN BE CONSIDERED AS
A COVERED CHARGE.
e3 POLICY DOES NOT PROVIDE BENEFITS FOR DIAGNOSTIC X-RAY OR LABORATORY
CHARGES. PLEASE REFER TO YOUR POLICY FOR PROVISIONS.
PROTECTIVE LIFE INSURANCE COMPANY 64-975 CHECK NO. 10004311
612
05-13-2013
CA OOCEOSPD
DH4C10865 00

IVAN E ZOCHERT / LENORE K
FOUR HUNDRED SEVENTY-FOUR DOLLARS FIFTY-SIX CENTS

IVAN E ZOCHERT
13758 441ST AVE
WEBSTER, SD 57274-5707

WELLS FARGO NA
b3

Appendi
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LV1C05950-00

IVAN E ZOCHERT
LENORE K ZOCHERT

SPOUSE

000054803
CA CEOSPD

PROTECTIVE LIFE CANCER POLICY

08/29/2014

PROF BILLIN

PROTECTIVE LIFE INSURANCE CO
P.0. BOX 10807

BIRMINGHAM, AL 35202
1-800-8668-3808

TN SOt
IVAN E ZOCHERT

13758 441ST AVE
WEBSTER, SD 57274-5707

NON-COVERED SERVICE 01/17/12 08/26/12 2,102.00 2,102.00 82 0.00
PROF BILLIN
NON-COVERED SERVICE 07/10/12 11/27/12 2,551.00 2,551.00 69 0.00
PROF BILLIN
SURGICAL BENEFIT 07/10/12 07/10/12 549.00 519.00 P1 ,MO 30.00
PROF BILLIN
NON-COVERED SERVICE 07/17/12 11/20/12 525.00 525.00 81 0.00
PROF BILLIN
NON-COVERED SERVICE 08/14/12 08/14/12 3,383.00 3,383.00 78 0.00
TOTALS 9,110.00 9,080.00 30.00
10013218 30.00 .00 .00 30.00 IVAN E ZOCHERT
PREVIOUSLY CONSIDERED CL# LV1C0232400
82 THESE CHARGES ARE PRIOR TO THE PATHOLOGY REPORT WE HAVE ON FILE.
PLEASE SUBMIT A PATHOLOGY REPORT FOR THESE CHARGES.
69 OFFICE VISITS, LAB WORK, XRAYS AND/OR NON-CHEMOTHERAPY DRUGS ARE NOT
COVERED. PLEASE REFER TO YOUR POLICY FOR PROVISIONS.
P1 CHARGES EXCLUDED EXCEED THE AMOCUNT WHICH CAN BE CONSIDERED AS
A COVERED CHARGE.
NO ADJUDICATION AND ELIGIBILITY OVERRIDE
81 THIS TYPE OF EXPENSE IS NOT COVERED BY YOUR POLICY. PLEASE REFER TO

POLICY PROVISIONS

PROTECTIVE LIFE INSURANCE COMPANY

CA OOCEOSPD
LV1C05950 00

IVAN E ZOCHERT / LENORE K

THIRTY DOLLARS AND NO CENTS

IVAN E ZOCHERT
13758 441ST AVE

WEBSTER, SD

WELLS FARGO NA
X

A
*10043216" OEL EDQ?EE

§7274-5707

64-975 CHECK NO. 10013216
612
08-29-2014

SrERkkRRXX3(), 00%*

1

SR -001128
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LV1C05950-01

IVAN E ZOCHERT
LENORE K ZOCHERT

PROTECTIVE LIFE INSURANCE CO

P.0. BOX 10807
BIRMINGHAM, AL 35202
1-800-866-3808

SPOUSE ™ soO1
DO0054903 IVAN E ZOCHERT
CA CEOSPD 13758 441ST AVE
PROTECTIVE LIFE CANCER POLICY WEBSTER, SD 57274-5707
08/29/2014
PRAIRIE LAK
NON-COVERED SERVICE 07/05/12 07/05/12 351.00 351.00 83 0.00
SANFORD HEA
NON-COVERED SERVICE 07/18/12 07/18/12 1,024.00 1,024.00 (-]:] 0.00
PRAIRIE LAK
NON-COVERED SERVICE 07/24/12 07/24/12 3,501.00 3,501.00 70 0.00
PRAIRIE LAK
HOSPITAL-INTENSIVE CARE 08/31/12 09/02/12 5,112.00 4,512.00 MO 800.00
PRAIRIE LAK
ROOM - SEMI-PRIVATE 08/31/12 09/07/12 4,704.00 3,584.00 P3 1,120.00
PRAIRIE LAK
NON-COVERED SERVICE 08/31/12 09/07/12 2,260.00 2,260.00 38 0.00
TOTALS 16,952.00 15,232.00 1,720.00
10013217 1,720.00 .00 .00 1,720.00 IVAN E ZOCHERT
ICU PAYS FROM 2ND DAY, REDUCES 50% AFTER AGE 65
63 POLICY DOES NOT PROVIDE BENEFITS FOR DIAGNOSTIC X-RAY OR LABORATORY
CHARGES. PLEASE REFER TO YOUR POLICY FOR PROVISIONS.
69 OFFICE VISITS, LAB WORK, XRAYS AND/OR NON-CHEMOTHERAPY DRUGS ARE NOT
COVERED. PLEASE REFER TO YOUR POLICY FOR PROVISIONS.
70 DIAGNOSIS DOES NOT APPEAR TO BE CANCER RELATED.
PLEASE REFER TO YOUR POLICY FOR PROVISIONS.
MO ADJUDICATION AND ELIGIBILITY OVERRIDE
P3 CHARGES RECEIVED EXCEED THE AMCUNT WHICH CAN BE CONSIDERED AS
A COVERED CHARGE.
PROTECTIVE LIFE INSURANCE COMPANY 64-975 CHECK NO. 10013217
612
08-29-2014
CA OOCEOSPD
LV1C05950 01
IVAN E ZOCHERT / LENORE K
ONE THOUSAND SEVEN HUNDRED TWENTY DOLLARS AND NO CENTS
gxXxxxx%x] 720,00**
IVAN E ZOCHERT
13758 441ST AVE
WEBSTER, SD 57274-5707
WELLS FARGO N.A ;l ‘ ; .
X
_ SR -001129
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LV1C05950-02

IVAN E ZOCHERT
LENORE K ZOCHERT

SPOUSE
000054803
CA CEOSPD
PROTECTIVE LIFE CANCER POLICY
08/02/2014
HOME RECOVE
HOME RECOVERY BENEFITS 08/08/12 09/14/12 100.00
TOTALS 100.00
10013232 100.00 .00

PROTECTIVE LIFE INSURANCE COMPANY

CA COCEOSPOD
LV1C08880 02
IVAN E ZOCHERT / LENORE K

ONE HUNDRED DOLLARS AND NO CENTS

IVAN E ZOCHERT
13768 441ST AVE
WEBSTER, SD §7274-5707

WELLS FARCO N.A
x

PROTECTIVE LIFE INSURANCE CO
P.0. BOX 10807

BIRMINGHAM, AL 35202
1-800-866-3808

TN SO%
IVAN E ZOCHERT

13758 441ST AVE
WEBSTER, SD 87274-5707

100.00
100.00
100.00 IVAN E ZOCHERT
64-975 CHECK NO. 10013232
612
09-02-2014
$rxxxxx%x%]100.00%*

Qe-Qe-

30043232 06 L20RT7SEN 2079980003595
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TransactionDetail Print Page 2 of 2

Comments:

spoke with Mr. Zochert he had difficulty hearing asked that I respond in a letter to the explanation of benefits he
received, he does not understand how the claim was paid. verified aos, he is also sending in additional bills
12/13/2012 10:49:14 AM Comments By: Lia Velez

called and spoke to Mr. Zochert , he was not at home asked that I call back tomorrow around 8 am
12/12/2012 2:28:42 PM Comments By: Lia Velez

please call back to discuss recent claim. gentleman is elderly and wasn't able to discuss much said he had a question
about the P1 code on the letter he was sent. could not go over the letter because not in AX. please call to discuss
12/12/2012 12:49:30 PM Comments By: Justin Deas

[Tracking nformation o

Created By:
Created On:
Closed By:

Date Received:
Date Into Group:
Date Completed:
EFT:

Sent to Reinsurance:

Reviewed by
Reinsurance:

Justin Deas

12/12/2012 12:49:29 PM
Lia Velez

12/12/2012

12/12/2012

12/13/2012

No

No

No
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Seamus
Highlight


Page: 1 Document Name: Debi Henry

CI: CA GROUP: OOCEO5PD NOTES MAINTENANCE TOTAL PAGES:001
FUNC: REC ID: PA KEY: DOOO54903WLENORE TYPE: PAGE: 00
B/L: XFER: OPTIONS:

NOTE TEXT: MEMBER: IVAN E Z20CHERT

RCVD CLAIM 091712 FOR DX:174.....NEED PATH, PROCESSED AS NCS 50.....LV 092112
RCVD PATH ABLE TO REPROCESS CLAIMS RCVD 091712......... ..LV 111312

PATH 081412-LT BREAST - INVASIVE DUCTAL CARCINOMA DX:174..... LV 111312

8/14/12 PARTIAL MASTECTOMY LT BREAST..DH 5/13/13

SPOKE W/VICKIE AT PRAIRIE LAKES HOSP. WHO VERIFIED INSURED WAS CONFINED FROM
8-14 @ 11:35 AM AND RELEASED 8-16 @ 13:10 PM I AM PAYING FOR 2 DAYS CONFINEMENT
..... DH 5/13/13

WINDOW ID: WINDOW:
RECORD SUCCESSFULLY CHANGED

EXBiI'-
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Date: 5/13/2013 Time: 2:04:42 PM
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Printed on 10/24/2012 10:21 AM Page 1of 2

ZOCHERT,LENORE KATHRYN Scan on 9/10/2012 by Allen, Savannah, CMA of 8-14-2012 Pralrle Lakes Healthcare Br

: y R
3 Pags 2 0° 2 1 « Judemd
q
" . '- ’
E d PRAIRIET.AKES HEALTHCARE SYSTEM,INC
£ DEPARTMENT' OF SURGICAL PATHROLOGY
| 401 9™ AVE NW
j WATERTOWN, SD §7201
1 6DS-8R2.7750
. PATHOLOGY REPORT .

Paticit Naioes T K AGE: 81 : B ACCT NUMBER: 434558

DOB: IS STAY TYFE: OP MR NUMBER: (184251

ORDER PHY: CHRISTENSEN ALAN ADMIT PILY: CHRISTENSEN ALAN

ADMITDATE: 08/14/12 DISCH DATE:

RECEIVED DATE: 08/14/12 P1:40 ORDRBR NUM: 37807

*{insigned Trinsetptions represats o prolisminary tepott and do not representa medland ot Isgal documeypwess
ACCESS)ON NUMBER; £12-1208 RECRIVED
AUB 15 X2

FINAL DJAGNOSIS: '

LEFT BREAST (LUMPECYOMY) - Invasive ductal carcinoma, ouelear grade 3, ovorall grade 2 of 3 with ]
apocrins features and extracellular nnucinous component.
«Tumor measures 23an (single illde measurcment), i
= No anglolymphailc Invaston idcnttifted,
« Inked swgleat morging negrilve for mallgnancy,
- Minimal redfal margin at least 1 em frominked postorfor (deep) margin. (}f‘l
- Adjaceot fibrocyatic changes.
= AJOC pathologle stago - pT2 pNX.

(O L LY I O L L L R N L R I L RN R L R L R R L L R L N R T L R A L R T N R N N R R L L L X T L N Y IR L

CLINICAL DIAGNGSIS & HISTORY: Lefl bres st inass. 4
TISSUE SOURCR: Lcft breast tissuo (lumpocsomy) (foreaalin added & 0948) ?

GROSS DESCRTPTION: A fizgmcul of bmast tissuo designated left masmares 17,2 ® 15.5x 3.5 co.  Located on the anterlor surfsce of
the spovituen is & 15.3 x &7 cn ¢llipso of genevally untvinurkablotan skin withiout oipple. A mass Is vaguely palpable by die spidportion
of tho specimen. A serpical eutars tndlestes Wi suporicr margin of the spocimen. Tho specliton is ariented and marked using the
following colorcode: superiorinargin blie Ink, deep margin black iuk, infedor margin gram lak.  Serla) seedous display areas of douse,
whito, Sitwous tiszuc imesralacd with yellaw adipesc, Located in the nildportien of the spocimen I8 n previous tiopsy sitc ad pesidoal
mass measurng approximately 24 x 2.2% 1,7 cin. The tmnor appeans to approach within | e of the inked docp (pusteror) rasction
margin, No adlitioml annor masses ars Ideatified, Represcitative sectlans are wred [ollowing the key codet cassettes A - H sections of
tumos, cassetees T, ) and K elosest posterior (deop) inked margin to tatrnos, cassetto L random spclions breast perenshyim,

Located in the same comalnee Is an edditiona) itregular ellipss of tan skin and underlylag suboutneous it dosignated later! ellipss
rueasuring 2.8 X 2,5 x 0.7 om, The skin snd [at sre both unrmnarkable,

MICROSCOPIC DESCRIPTION: Scctians of breast \ssue display invasive Juctal carctnoms. Tumer couslsts predominantly of solid
nosts of turnor cells with gencrous ctainophillo cytoplasm, No tubuls formation 18 preseat, Modarats nuclear plooraarphlsm is present
with groarslly prombient costzophilio nucleall, Mitoio activity is low with 1ess than 5 initotie figarus per 10 high powered ficld found in
tha mostactive arcas, Miitnel pesitmmonl lympliocytic prolifcation is cvideat No englolymphustic lavasian is sppweciated. Tumar
displays o mioot eatmoeltolar rusinoug cotoponont. Scations of randoin breast tssus show beniga fitrooystio ahanges., Ink odsurgfcal
tesoction merging xro nogative for mnllgnanoy.
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STATE OF SOUTH DAKOTA IN CIRCUIT COURT

COUNTY OF MOODY THIRD JUDICIAL CIRCUIT

Ivan Zochert individually and as Administrator

for the Estate of Lenore Zochert, 50CIV14000061
Plaintiff,
SECOND DECLARATION OF
Vs. ELLIOTT S. FLOOD

Protective Life Insurance Company,
Defendant.

Elliott S. Flood, being first duly sworn, on oath states the following:
Declaration of Elliott S. Flood

1. Scope of engagement. I have been engaged to provide my expert opinions on insurance
industry customs and practices as they may apply the handling of the Zochert claim, which
may be useful in assessing the reasonableness of the insurer's conduct. I use the terms
“customs and practices,” and “industry standards” to refer to the ordinary, customary
standards of business practices that are generally accepted by insurers as necessary for the
proper handling of claims. If I state an opinion on whether an insurer followed industry
customs, practices or standards, | am analyzing whether or not the insurer's practices
deviated from the norms of what the industry teaches as necessary for the proper handling
of claims.

2. Purpose of this declaration. This is a limited declaration intended to describe my expert
opinions to the extent they have been developed based on existing documentation. If further
documents are produced, I may supplement my opinions in a future report.

3. Experience and fees. I have 30 years of experience with insurance industry standards,
customs and practices. Early in my career, | worked as a defense attorney for major
insurers, as well as insureds. In 1997 I left law practice to work for an insurance company
client, which lasted 14 years. At first, [ served as vice president of the special investigations
department, where part of my job was to give expert testimony about industry customs and
practices on behalf of the insurer. After that until I retired from the industry, I held the
position of senior vice president of internal audit, examining my company's business
practices for compliance with industry standards. Finally, I retired from the insurance
industry in 2011, and since that time I have been a consultant and expert witness on
insurance standards, customs, and practices. My time spent on this matter is being billed at
$350 per hour. See Appendix A for my qualifications and C.V., and Appendix B for my
testimonial history.

4. Materials relied upon. The documents that I have reviewed and relied upon §£_g ds%:{q:gg
in Appendix C. Appendix 119 -
1
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5. Appendices. The attached Appendices are an essential part of my testimony, and are
incorporated herein by reference.

6. General claim handling practices. Appendix D contains excerpts from adjuster education
and insurance industry textbooks. These and similar materials are used by insurance
companies and regulators to ensure that adjusters are adequately trained in the principles of
proper claim handling.

7. The Zochert policy contains a broad grant of coverage. In my review of the cancer
insurance policy issued to the Zocherts, I noted that it promises to pay expenses incurred
for cancer treatment, stating that "Such expenses will consist of actual charges by the
Hospital, Physician, or other providers subject to the limitations stated herein." This is a
typical statement of what is customarily referred to in the industry as a broad grant of
coverage. The phrase “broad grant of coverage” is a term frequently used by the industry in
teaching claims handlers about insurance policy coverage. Essentially, as used in the
literature, a “broad grant of coverage” is used to refer to a general promise to pay, subject
to listed exclusions or limits. Claims handlers are taught that when a policy makes a broad
grant, all losses falling under that grant must be paid, unless the insurer has clearly shown
that a specific exclusion spelled out in the policy applies. I would expect an adequately
trained claim handler to pay all claims falling under the broad grant, subject only to the
stated limits. If a limitation is not clearly stated in the policy, it should not be applied.
Likewise, I would expect an insurer which automates bill payment to ensure the computer
system is programmed to properly pay in accordance with the insurance policy, and not to
program limits and exceptions not appearing in the policy.

8. Exclusions and limits are customarily interpreted by insurers to favor the insured. If
there are any doubts about the policy exclusions caused by poor wording of the policy, they
are customarily resolved in favor of covering claims. Appendix E, which contains samples
from the insurance business literature for adjusters, demonstrates that deciding ambiguous
policy language in favor of the insured is one of the customs and practices taught to
adjusters about how to properly handle claims. An insurer adjusting claims in good faith
will train its adjusters to apply this approach, and not allow them to make self-serving
interpretations against the insured’s interests. Neither will an insurer program its bill
payment systems to apply exclusions or limitations in a self-serving manner that takes
advantage of ambiguities in the policy. An example of such a bad faith practice would be to
apply exclusions and limits that are not clearly spelled out in the policy. The company must
not allow its staff or computer systems to apply internal policies and procedures that are not
clearly listed in the policy. Applying ambiguous terms in the policy in the insurer's favor
lead to the denial of several claims that fell within the broad grant of coverage.

9. Claim properly filed, per instructions. After his wife’s cancer surgery, Mr. Zochert filed
the claim form sent to him by Protective. Following Protective’s instructions, Mr. Zochert
attached a Physician Statement signed by the surgeon, a medical release, and a bill for
breast cancer surgical expense for $3,383. The physician statement stated the date of first
cancer diagnosis was July 11, 2012, and that Mrs. Zochert was admitted for her surgery on

2
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August 14, 2012. The bill also reflected that she had her cancer surgery on August 14,
2012. These document were all received by Protective on September 17, 2012, as is shown
by the date stamp on their records. A copy of the envelope that Mr. Zochert mailed is also
in Protective’s file.

10. Mr. Zochert forced to adjust own claim, to his prejudice and Protective’s advantage.
After Protective received the claim, it determined that a pathology report diagnosing cancer
was not included in the packet of documents. Rather than using its medical authorization to
obtain that record from the surgeon, Protective denied the claim with an EOB that stated
only “Non-covered service” and “please submit pathology report.” The statement “non-
covered service” is false. Everything submitted to Protective at that date indicated a
covered service. Any reasonable insurer would know that a surgeon would likely not
perform a mastectomy for cancer unless the patient had a diagnosis of cancer, which means
he has a copy of the pathology report. In fact, the surgeon indicated in the physician’s
statement that the initial diagnosis was July 11, a month before the surgery. And, the initial
pathology report indicating cancer was indeed in July.

11. When Mr. Zochert had the hospital send Protective the second pathology report, which was
performed on the day of the surgery, Protective should have known that this was the wrong
report. This is the effect of shifting the burden of adjusting claims to the insured, who is not
trained or knowledgeable about insurance claims. Protective later took advantage of this,
alleging that the date of diagnosis was August 14 and denying payment for services prior to
10 days before August 14. Any reasonable claim handler would know the first diagnosis
was not on the same date as the surgery, especially given the initial claim forms correctly
indicated the date of diagnosis was in July. Even under Protective Life's narrow
interpretation of the grant of coverage, if the claim handler would have investigated
properly, they would have found bills for services that were covered under the policy for in-
hospital room and board, anesthesia, intensive care, and doctor's visits. Only after being
questioned by an attorney who read the policy and identified coverage did Protective Life
pay for these things, nearly two years after they were due. This is contrary to the policy
language. As soon as Mr. Zochert provided notice of a claim, the pathologist’s proof of
cancer, and a signed medical release authorization, Protective Life had a reasonable
opportunity to investigate his claim. Under the time for payment of claims provision,
Protective knew or should have known that Mr. Zochert was owed "all benefits then due
under this policy." However, he was not paid "all benefits then due under this policy."

12. Initially, Mr. Zochert was only paid the benefits that he happened to stumble on bills for
and that is where it was left. Mr. Zochert hired an attorney to read his policy and obtain his
medical records, bills, and apply the coverage provisions to the loss. Had he not hired an
attorney, Protective Life would have kept the money that was rightfully owed on this claim,
creating a windfall for Protective Life. Protective Life had been paid for this investigative
service for about 22 years. Then, when cancer struck his wife, Protective Life effectively
made him hire an attorney to do their job.

SR - 001136
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13. Pattern of passive claim handling continued. Any reasonable insurer would know that
the “surgical expense” bill of $3,383 would not be the only bill associated with the cancer —
it was just the first of several. In addition to the surgeon's bill, there will inevitably be other
bills, such as charges for the hospital, biopsies, etc. As will be discussed below, throughout
the course of the claim, Protective continued to take a totally passive approach, shifting the
entire burden to Mr. Zochert to obtain and submit the billing and supportive medical
records.

14. Inadequate Explanation of Denial. Of the amount billed for the surgery, $3,383,
Protective paid $420 and denied the rest. The explanation of the denial stated only:
“Charges excluded exceed the amount which can be considered a covered charge.” This
explanation does not comply with industry standards requiring an explanation of what
policy exclusion is being applied. The insured is at a disadvantage, because there is no way
for the insured to read the policy provision that the insurer is relying on to deny his claim
and know what the basis for denial is. In fact, it is customary for insurers to cite the
provisions of the policy so that the insured knows what part of the policy excludes benefits.
The inadequacy of the explanation is aggravated because Protective knew (per their internal
notes) that Mr. Zochert “is elderly and wasn’t able to discuss much,” “had difficulty
hearing,” and “he does not understand how the claim was paid.” Protective wrote a letter to
Mr. Zochert on December 18, 2012. The letter stated “the surgical expense is payable in
accordance with California Relative Value Schedule with a unit value of $50 for surgical
procedures.” This explanation is still inadequate, and any reasonable insurer would know
that it was inadequate. The codes used in the bill were 19301 and 12035, which were not
listed in anywhere in the policy. Therefore there was no express limitation for surgical
benefits other than the maximum surgical benefit of $2,500, which should have been paid
rather than only $420.

15. Another inadequate explanation of denial. As a result of Protective’s conduct of the
claim, Mr. Zochert sought the help of a lawyer, who wrote to Protective to ask for an
adequate explanation. After consulting with a manager, Protective wrote back that it paid
under code 19301 but did not need the codes spelled out in the policy, and the codes given
“are for reference only and meant as examples.” This is still a non-responsive answer.

16. Additional bills denied without adequate explanation. As mentioned above, there would
be additional bills. Three additional bills, plus supporting medical records, were submitted
to Protective on May 9, 2013. Protective denied the vast majority of these charges.

° $6,300 from the hospital (Prairie Lakes) for the room charges, pharmacy and
pathology. Protective paid only $320 of this amount for room charges, and denied all
the other services. (Protective 0411).

° $260 from Dr. Edward Wegner for pathology related physician services. Protective
paid nothing (Protective 0413).
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° $553 from Dr. Keith Wanner for anesthesia related physician services. Protective paid
only 126.00, but only after prodding from the insured. (Protective 0412).

When asked to explain these denials, Protective sent an email on August 26, 2013 that
stated: “we have processed the room and board benefits” and “We have not processed any
Attending Physician Benefits because we have yet to receive any itemized bills.” This
explanation is inadequate and misleading. First, I found itemized bills in the file which
were date stamped May 9, 2013. Second, it totally does not even attempt to explain why
only the room charges were paid, while denying all other charges on the hospital bill.
Finally, it does not explain the reduction in the physician bills.

17. Misleading statements about claim handling practices. When protective was again
asked to explain how it determined the claims and whether it had requested itemized
billings from physicians, it responded that it had not requested billings, as “it is the
insured’s responsibility” and that “benefits eligibility is based on itemized bills submitted
for review by the insured or providers.” Throughout this claim file, I saw Protective make
similar statements. Another example is “The policy does not contemplate that Protective
Life will communicate directly with the health care provider.”! This is not only contrary to
industry practices, but the file notes show that Protective actually called the hospital and
spoke with them to verify that Mrs. Zochert was there for 2 days. This puts some context
around Protective’s contention that it does not need to investigate claims, implying that the
burden is on the insured to contact providers. Of note, contacting providers is the sole
purpose for the medical authorization obtained by Protective in the beginning.

18. Unreasonable refusal to provide California Relative Value Schedule. When the insured
pressed again for an adequate explanation, Protective that it “cannot provide you with any
page for the California Relative Value Schedule, when our system was first set up, out IT
department programmed these into our system to calculate benefits.” Protective had already
said the codes for the surgical bill were not in the policy, but now it refuses to provide
anything. This violates industry customs and practices for explaining reasons for denial.
Further, the policy itself even says that Protective will “glad” to furnish this on codes not
given in the policy examples. It is not an excuse that the computer was programmed by
another department. Refusing to provide the reason for denial is universally considered an
unfair claim practice and is truly shocking to see.

19. Protective again refuses to pay the surgical bill in full, continues to ignore other bills.
After its initial refusal, and upon being pressed by the insured, Protective ultimately
provided the California RVS. In April 2014, after finally being provided access to the
California RVS, the insureds lawyer wrote “Procedure Code 19301 appears to be a
procedure with a unit value determined by report” which would mean that it would be
determined by the physician report rather than a stated relative value. Protective had
asserted back in November 2013 that 19301 had replaced another code that they used in the
computer. If stated correctly, that would not make sense, since the code on the bill, 19301

1 William McCarty letter of August 13, 2014 to insured's lawyer.
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was still valid. Further, it does not matter, since, as discussed above, the policy has no
reference to the billed code. It would be apparent to any reasonable claim handler that
ambiguities abound, and since the surgical maximum of $2,500 is clearly exceeded, that
$2,500 should have been paid. During this time frame, Protective continued to ignore the
other bills.

20. Additional bills and records provided to Protective. On July 21, 2014, the insured’s
lawyer sent a letter to protective stating that he would be filing suit and that he wanted to
speak with Protective’s legal counsel. Attached to the letter was a spreadsheet listing the
bills and amounts paid, which included bills that had previously been submitted to
protective and other outstanding bills. Protective responded by asking for the initial
pathology report and the additional bills. As discussed above, Protective should have
known about the initial pathology report. It was disingenuous for Protective to state, as it
did in its July 29 email, that “in this case, we did not know until you referenced some bills
that there was a biopsy performed prior to the date of the pathology report we had
previously been sent.” Note that the pathology report was the one ON THE SAME DAY as
the surgery. See above discussion about the absurdity of this position. On August 4, 2014,
the insured provided the initial pathology report and the additional bills. On August 13,
Protective’s again contended that that the burden is on the insured to contact providers and
provided relevant medical records, contrary to industry practices. See above discussion.

21. Protective denies the bulk of the additional bills, again without adequate explanation.
On August 29, 2014, Protective issued payment of $1,750 on billing of over $16,000,
mostly without adequate explanation. (The January 2012 date of service was denied for
being more than 10 days prior to diagnosis, which is an adequate explanation, with most of
the other items being of the class “refer to your policy™).

22. Denial of claim without adequate investigation. Insurers must investigate claims. A claim
must not be denied for “lack of documentation” when the reason for the lack of
documentation is the insurer’s failure to investigate. This is a basic industry standard. In
order to adequately investigate, insures must seek out and make reasonable efforts to obtain
documents concerning a loss. A primary job function of claim handlers is to help the policy
holder identify coverage and what triggers coverage. My review of the file indicates that
Protective has failed to carry out these basic industry standards. For example: "we don't
investigate a claim" Turner at p 15 | 8; "We don't go out and look for bills. We expect
insured to send in their bills. Velez p. 18 1. 10; Protective never contacts healthcare
providers to get the bills that would tell them what codes to pay with p. 20 I. 1-4. Despite
knowing there are benefits that cancer stricken policy holders qualify for, particularly after
a diagnosis of cancer has been made along with a hospitalization, claim handlers do not
help policy holders identify other coverages within their policies. See Valez Depo at pp. 50-
52. At some point in time Protective Life told claim handlers that if there were bills and
charges that were illegible, they should deny the whole claim, make a phone call and send a
letter. Then, the claim manager struck out “make a phone call and send a letter” which
effectively relieved the claim handlers of doing exactly the kind of investigation that
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insurers are supposed to do. See Bates p. 2955. This document comes from what Protective
Life calls the cancer insurance claim handlers “Bible.”

23. Inadequate Training and Material Access. Claim handlers are supposed to be trained to
properly handle insurance claims. That is the business of Protective life and what is
required under industry standards and norms, as well as under every state's laws,
regulations. Protective Life has adopted a wide range of corporate policies, including social
media, lactation policy, and what printer claims handlers are allowed to use - but no clear
training manual or system to assist claim handlers process cancer insurance claims
properly. See for example, Velez p. 64 1. 21-24; p.65 1 4-11.

24. Insurer automated claim handling systems. Computer automation of claim handling
process is a common industry practice, but insurers must ensure data is correctly inputted to
their systems, and that systems are correctly programmed to properly calculate payment of
claims. Apparently, Protective’s bill payment system did not utilize the correct procedure
codes the physician used to describe the surgery and instead the claim handler/software
utilized procedure codes that were not identified in the policy — codes different that utilized
by the physician. This lead to the underpayments, because the correct procedure code had a
qualifier, "BR" or "By Report," which meant that the value of the procedure could vary
case-by-case. Neither the claim handler nor the system accounted for anything included in
the physician's report, and instead, used a different procedure code than what the physician
used for billing.

25. Misapplication of policy qualification period. Protective misapplied its policy
qualification period, which was from “10 days preceding diagnosis” to “date of diagnosis,”
resulting in improper denial of diagnostics that policy holders must undergo to diagnose
cancer. See Valez pp. 70 - 71.

26. Improper audit process. All reasonable insurers audit their claim payment to ensure that
they promised benefits are delivered accurately and on time. Protective’s auditing only
consisted of those bills that were submitted to the insurer instead of everything that was
owed under the policy. The audit process should look at the policy, the loss, and make sure
the loss was fully paid. Instead, the insurer only looks at what was paid and makes sure the
payment was adequate for what was in the file. Meanwhile, the audits do not look at denied
claims, the auditors only look at paid claims. Basically, the audit process guarantees that
only those bills that the insured obtains, identifies coverage, and submits will (sometimes)
get paid. By not auditing whether a claim is properly investigated, or whether a claim
handler corresponds with a medical provider, Protective Life creates a situation where the
claim handlers are not judged on some of the most important tasks in getting a loss
correctly paid.

27. Medical authorizations and proofs of loss. The reason insurers obtain medical
authorizations is to enable them to obtain confidential records from physicians to
substantiate claims. Proofs of loss forms are customarily obtained as well, to substantiate
claims. Protective requires a medical authorization and proof of loss when a claim is filed,
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but then does not use the authorizations to conduct a medical investigation. This confuses
policy holders - the policy holders think they are going to get their claim processed.
Protective Life then does nothing with the releases and the insured is left with cancer, bills,
and few if any benefits under their cancer insurance policy.

28. Pay for performance incentives. Protective incentivized its claim handlers to conduct
passive investigations, to avoid any active investigation and only pay what provided to their
file — not to look for other bills for covered services.

29. Protective’s corporate performance goals. Tracking "corporate performance," while
connecting that performance and audit results to claim handler and claims manager bonuses
creates corporate culture where claim handlers investigate in a passive manner, to the
detriment of claimants and to the profit of the company - not actively investigate claims,
not help identify coverage for insureds, not tell policy holders exactly what documentation
to get that is necessary to pay their claims. These incentive have lead to the underpayment
of hundreds of insurance claims. Managers are rated based on their employees performance
and given bonuses under the EIP, Employee Incentive Plan. The funding of that plan is
based on corporate performance. Ultimately, if claim handlers were actively investigating
claims, they would be finding many more bills to pay. That would cost the company money
and ultimately reduce the amount of money that employees are paid because the EIP
program would not be as fully funded. This corporate culture is passed on from top down
through daily huddles that give undue focus to inadequate audit process and during other
times like annual reviews.

30. Even after deficiencies are brought to the claim manager's attention through letters, emails,
and eventually a lawsuit, the claim manager who oversees all the claim handlers and all the
claims, does not know whether the Zochert claim was handled properly.

31. Conclusion. The primary job of the claim handler is to assist the insured obtain benefits,
not to obstruct their recovery. The reader is invited to read Appendix D, and compare the
high standards of professionalism that is taught to claim handlers with the conduct of
Protective in this claim. You will find they come up short. Here, I noted multiple instances
of behaviors that are contrary to industry standards — the claim handling was full of
obstruction and neglect, as discussed above.

Dated April 17 [ 2017.

il

Elliott S. Flood
Elliott S. Flood Company

8300 Adirondack Trail
Austin, TX 78759
512.215.0596
8
SR -001141
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STATE OF SOUTH DAKOTA
COUNTY OF MOODY

Ivan Zochert individually and
as Administrator for the Estate

of Lenore Zochert,

Plaintiff, No. 50Civ14000061

Protective Life Insurance

)

)

}

}

)

)

vs. )
)

)

Company, )
)

}

Defendant.
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Videotaped Deposition of:
DEBRA L. TURNER
Taken on behalf of the Plaintiff

November 9, 2016

CLEETON DAVIS COURT REPORTERS, LLC
402 BNA Drive, Suite 108
Nashville, Tennessee 37217
(615) 726-2737

www.cleetondavis.com
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answer.

THE WITNESS: I -- I don't know. I mean,
I don't know if they are like any other business.
BY MR. CULHANE:
Q. Well, there's a lot of, kind of, special rules
that help protect policyholders in the insurance
business, isn't there?
A. Yes, where we have to have -- you know,

process a claim within a certain amount of time.

Q. Some other ones too?
A. Yeah.
Q. For example, one of the most basic rules is

that an insurance company must treat the policyholder's

interests with equal regard as it does its own

interests?
A. Right. We pay all the claims the same.
Q. I mean, an insurance company can't put its own

interests ahead of the policyholder's interests, can

they?
A. No, I never would.
Q. And that's a violation, that would be a

violation of insurance standards that protect
policyholders?
MS. WEBER: Object to form. You can

answer.
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THE WITNESS: Yes.
BY MR. CULHANE:
Q. In addition to that, insurance companies are

supposed to assist policyholders with claims, aren't

they?
A. Yes.
Q. I mean, part of what policyholders buy when

they get an insurance policy is not only coverage, but
also service?
A. Correct.
Q. And, in addition to that, when the premiums
are paid, those premiums actually prepay the insurance
company to investigate claims?

MS. WEBER: Object to form.

BY MR. CULHANE:

Q. Don't they?
A. Yes.
Q. That's part of the service, providing a full

and fair investigation when the claims are made?

A. To process the claim according to the policy,
yes.
Q. Well, and part of processing includes

investigation, though, right?

MS. WEBER: Object to form.

THE WITNESS: It involves reviewing the
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1 THE WITNESS: Yes.

2 BY MR. CULHANE:

3 Q. And when an insurance company is conducting an
4 investigation, that means they must look for reasons to
5 support paying claims, not just reasons for denying

6 claims?

7 A. I'm not real sure where you are going with

8 investigation, because we don't investigate a claim.

9 We review the bill that we receive from the insured

10 against the policy to determine the payable amount.

11 So I'm not really sure what you mean by

12 "investigation." If you can explain that, that would
13 help.

14 Q. Well, the insurance company has to —— they are
15 being prepaid by the policyholder every month when

16 every policyholder pays premiums to provide service,

17 right?

18 A. Correct.

19 Q. And that service includes providing

20 investigation when a claim is made-?

21 MS. WEBER: Object to the form.

22 Are you now talking about cancer or are
23 you talking about life, or are you talking about all

24 insurance --
25 THE WITNESS: Right.
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A. Yes.
Q. Claim departments are not supposed to be used
as insurance company profit centers, are they?
A. No.
Q. And all claims decisions should be made
without regard to the effect on company profitability?
A. Correct.
Q. Ultimately the policy, the insurance policy
contains the entire agreement or promise between the
insurance company and the policyholder?
A. Yes.

MS. WEBER: Object to form.
BY MR. CULHANE:
Q. And in the insurance industry most states
require that insurance companies implement reasonable
standards to promptly complete claim investigations and
settlement of claims arising under its policies?

MS. WEBER: Same objection. You can
answer.

THE WITNESS: Yes.
BY MR. CULHANE:
Q. And insureds or policyholders shouldn't have
to hire a lawyer to get their insurance claims paid,
should they?

A. No, they shouldn't.
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A. I mean, it's customer service. You —--

Q. Well, unlike other customer service, with the
promise of an insurance policy, there actually comes
with it the duty of good faith, isn't there?

MS. WEBER: Object to form. Object to
the extent you are calling for a legal conclusion from
this nonlawyer witness.

You can answer.

THE WITNESS: Ask me again. I'm sorry.
BY MR. CULHANE:

Q. The policyholder is buying a friend; they are
buying good faith when they by an insurance policy,
aren't they?

MS. WEBER: Object to form.

THE WITNESS: They are buying an
insurance policy, and they are buying a company that
would stand behind that insurance policy.

BY MR. CULHANE:

Q. It's not an adversarial process, just pay the
claims, what's owed, no more, no less?

A. Correct. That's what they are paying for.

Q. Okay. Well, no, I just want to lay some
groundwork to make sure we are on the same page.

A. Okay. Yeah.

Q. I'11 take that back from you. Thank you.
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Q. Protective Life tracks their average claims
made, don't they?
A. Yes, I believe so, looking at that.
Q. Well, when claim handlers are evaluated, they
are evaluated in terms of their accuracy to the
averages, right?

MS. WEBER: Object to the form. You can
answer.

THE WITNESS: They are audited on their
accuracy of payment of the claim.
BY MR. CULHANE:
Q. In terms of whether —— and we went through
that kind of exhaustively. But in terms of whether the

bill in the file gets paid or not paid, right?

A. Correctly, right.

Q. And that's the extent of what they are audited
on?

A. Yes.

Q. They are not audited on whether they

investigated the claim?

A. No. They are audited on how they paid the
claim, if they paid it correctly.

Q. And they are not audited on whether or not
they called the doctor's office or the hospital?

A. No.
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But what
A.

Q.

Just take a look
Okay.

The yellow stuff

On 2014, 2015.

Is this the same

used at the time that the

A.
Q.
A.
Q.
A.

Q.

questions like:

I'm not sure.
Well, either way

I —

at those pages for me.

is I -—— is what I've added.

software that would have been

Zochert claim happened?

Oh, sorry. Go ahead.

I'm not sure.

The audit results themselves, the audit, the

Is the payee correct, is the payee's

address correct, was PNI/PTO updated, is the provider

tax ID correct, was the correct dollar amount paid, was

the correct letter sent, all of those questions that

show up on 3201, 3205 and

3206, those are all questions

that you asked as an auditor before, right?

A.

Q.

Yes.

But is there any

other questions or is there

anything else to these audits besides these questions?

A.

Q.

No. That's the audit.

And you never audit your claim handlers on

whether they tell a policyholder that there might be
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additional benefits under their policy?
A. No.
MS. WEBER: Object to form.
BY MR. CULHANE:
Q. Have you ever given testimony before?
MS. WEBER: You can answer.
THE WITNESS: Have I ever done -- ever
done depositionsvbefore?

BY MR. CULHANE:

Q. Yeah.

A. Yes.

Q. Or trial?

A. Depositions, yes.

Q. Regarding your cancer policies?

A. No.

Q. Well, were they regarding life claims?
A. Yes.

Q. Was there anything else they were about?
A. No.

Q. And so at Protective Life I showed you the

employee incentive plan at page 3175. I also want to

show you some other plan —-- or some other policies at

Protective Life. There's a lot of them, aren't there?
THE WITNESS: I don't know.

MS. WEBER: Object to the form.
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BY MR. CULHANE:

Q. It's not defined anywhere, is it? "Treatment"
is an undefined term in that policy, isn't it?

A. I don't know.

Q. You are on the claim committee that makes
determinations of whether people with cancer deserve
benefits or not under their policy that some of them
may have paid for for over 20 years, you are in charge
of the entire claim department that handles all the
cancer claims at Protective Life, and you don't know

whether "treatment" is defined in the policy?

A. No, I don't know.
Q. And this is all on top of the fact that the
CE 21 endorsement specifically includes -- if there was

any question, it specifically includes, "We will also
pay up to $250 per calendar year for physical exams,
laboratory tests, diagnostic tests, and consultations
related to such treatments"; isn't that right?

A. Yes, if we receive the bills. And also on
that endorsement it has about the radiation and chemo

treatment.

Q. Well, that's extra too, isn't it?

A. It's not extra. 1It's changing the original

policy.

Q. Well, when that changed the original policy,
Appendix 136

Filed: 1/19/2018 11:45:49 AM CST Moody County, South Dakota

121

SR - 001856

50CIV14-000061



10
11
12
13
14
15
16
17
18
19
20
21
22

23

24

25

STATE OF SOUTH DAKOTA
COUNTY OF MOODY

Ivan Zochert individually and
as Administrator for the Estate
of Lenore Zochert,

Plaintiff, No. 50CIV14000061

vVS.

Protective Life Insurance

Company,

Defendant.

Videotaped Deposition of:
LIA M. VALEZ
Taken on behalf of the Plaintiff

November 9, 2016

CLEETON DAVIS COURT REPORTERS, LLC
402 BNA Drive, Suite 108
Nashville, Tennessee 37217
(615) 726-2737

www.cleetondavis.com
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MS. WEBER: You nave to answer out loud.
THE WITNESS: Yes.
BY MR. CULHANE:
Q. So even though you had that right in front of
you, you still opted to go with an August 14 date?
A, We went with the date the pathology was
submitted, the date that states the positive diagnosis.
Ok You never told Iven that he might quelify for

cther benefits like anssthesia, did you?

A, No, not to my knowlsdge. Not that I can
remember.
Q. You never told him that he might quelify for

in-hospital room and bosard bensiits, did you?

B. Not that I cean remember, no.

OF You never told him that he might qualify for
attending physician benefits, did you?

a. I can't remember any of that, no.

Q. You don't normally tell people they might
gualify for other beneifits, do you?

A. We do, because when -- what we would have dore
on these, we would have said and thes -- I think the
explanation of benefit code is 17 when we need itemizsd
bills for it, so it would have been -- those are

codes =- we do let them know on their explanation of

benefit, you know.
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Q. Well; d1et me show you a copy ¢f the EOB form,

page 31, where you actually made payment, &nd show me

i)

where on there where you made payment for tihe 12301,

theroart there they surgically removed the lump, the
lumpectony; and the closure, which is, I think, 12034:;
At Setel Qzuer Joa (o] oHEHR)

BN The closure, &ccording to the amount cherged,

was 12035.

0} Qkay. That was sewing the arsza up where the
lump wes removed from Lenore's breast, right?

A. Right.

Q. And then there was the 193012

A. ST

0)8 That wes the lumpectomy where they actually --
the doctor surgically removed the lump, right?

. e

OF And then right in froant of you on pege 21 is
the EOB for when you made payment for those two
services?

A. Correct.

Q. Where on there or anywhere doss it say you

might qualify for anesthesia, you might gqualify Zox
hospital benefits, you might gualify for attending
physician benefits, you might gualify for intensive

erzele) e (vierbl Jopz1e i o ilo{o i do el U
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Al Well, it doesn't. 1 mean, for one, there's
only sonmeany lines and characters we ca:r write a fnote
on; and we don't put all of the information on their
schedule of benefits limitations on their policy on an
explanation of benefit. This is regarding the claim
that was submitted.

Qs Wellpninthicught you' just said the code.. You
said the code would show up on there that said we need
more information regarding these other things. But

there's no code on there, is there?

R, Because we were able to pay from the bill.
Ok Well, and I'm talkine about all of ths oths:z

thisigsrthat;esnaveleim handler that does this foxr e
ddsrinamTnaTeyou -- you knew the policy pretty
well, right?
z. (EESH
Q. And you knew thet there was &ll sorts of
bensfits on thers that you never helpsd Iven get”?
MS. WEBER: Object to the form.
QHEEWEDNESSTY) fidoinot makesicsarphactiics
and czll -- and cell and go over nhis policy schedule
\istefay Jpbtings I I (chiell jFeNes
BY MR. CULHANE:
Q. And you rswver wrots & letter or anything like

that sither?
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MS. WEBER: Object to form.

THE WITNESS: No, because we have to go
off of what the word "treatment" means. Having a
biopsy isn't treatment.

BY MR. CULHANE:

Q. Okay.

A. It's surgery.

Q. Okay.

A. So it's not a form of treatment, because it's
not -- a biopsy is for the purposes of diagnosis only,

not necessarily to treat or remove their cancer.

Q. Okay.
A. That's a separate surgery.
Q. So you don't think the word "treatment"

includes things like a biopsy or mammogram, things that
are used before chemotherapy might start?

A. Those are for -- for me personally the way I
would view it, and the way the policy dictates from my

understanding, is that those are for laboratory

purposes.
Q. Okay.
A. Because we are not -- they are not treating

the cancer. A form of treatment would be chemotherapy
or radiation.

Q. Is surgery treatment?

, SR -001043
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STATE OF SOUTH DAKOTA
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Ivan Zochert individually and
as Administrator for the Estate
of Lenore Zochert,
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vs.

Protective Life Insurance
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Company,
Defendant. )
Videotaped Deposition of:
DEBI K. HENRY
Taken on behalf of the Plaintiff

November 10, 2016
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you were trained about or that you held that we haven't

discussed?
A. Not that I know of.
Q. Insureds and policyholders shouldn't have to

hire a lawyer to get benefits under their policy,
should they?

A. Absolutely not.

Q. The purpose of insurance and a claim handler
is to help them get the benefits they have coming
without ever instituting legal action, isn't it?

A. Claim examiners will pay the policy provisions
according to each individual policy.

Q. And while you were handling claims, you were
under the impression that you had to have medical bills
instead of just a written proof of loss, weren't you?
A. No, sir.

Q. So you never were -- you didn't think you
needed the bills to pay the claim?

A. If we received a pathology report diagnosing
cancer and any and all itemized bills that came through
submitted as a claim with the diagnosis and procedure
codes, we could process without medical bills.

Q. But you weren't allowed to process the claim
just based on the written proof of loss without the

bills, were you?

Appendix 143

Filed: 10/6/2017 2:17:30 PM CST Moody County, South Dakota

SR - 000930

50CIV14-000061

43


Seamus
Highlight

Seamus
Highlight


Beneﬁts and Health Administration

Division of Protective Life Insurance Company
PO Box 10807 Birmingham, AL, 35202 Toll ¥ree 1-800-866 38(}8

March 22, 2013

Seamus Cuthane _
1301 4" Street NE -
Waterto_wn, SD 57201-1206

RE: Company Protective Life Insurance Company
Insured: ivan Zochert
Policy: DO0054903

Dear Mr Cuthane:

This Ietier acknowledges receipt of your inquiry in our office on March 15, 2013, regarding claim
number LV1€02324-00. .

The Sufgical benefit was paid at $300.00 due to the procedure code the physician used, CPT 19301,
The codes that are in the sample policy are for reference only and meant as examples.

In rege{rds fo the In-Hospital Room ar_jd Board benefit and the Attending Physician benefit,
Mr. Zochert has not submitted these bills for processing. In order to review for these benefits, we will
need a hospital bill (UB04) and bills from the treating physicians while confined due to the treatment
of cancer,

| have included a sample copy of the pohcy for your reference as well as a copy of the bill that was
submitted for processing.

if you have any questions concerning the 'above, please do not hesitate to contact us at 1-800-866-
3808. We are available Monday through Thursday from 8:00 AM to 5:00 PM CST and on Friday from
8:00 AM to 3:00 PM CST.

Sincerely,

Lia Velez
Benefits Department
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Henry, Debi

From: Henry, Debi

Sent: Monday, August 26, 2013 2:26 PM

To: '‘Seamus Cuthane’

Subject: RE: Secure Message: ApplicationXtender - AppXtender - POLICY - HEALTH
Mr. Cuthane:

Protective Life has not requested billing from the physician, it is the insured’s responsibility to submit any/alf itemized
bills pertaining to cancer treatment.

Benefits eligibility are based on itemized bills submitted for review by the insured or providers.

We based benefits according to policy provisions, (see previous attachment)

From: Seamus Cuthane [maitto: Seamus@iurbaklaw.com]

Sent: Monday, August 26, 2013 1:56 PM

To: Henry, Debi

Cc: Seamus Culhane

Subject: RE: Secure Message: ApplicationXtender - AppXtender - POLICY - HEALTH

Ms. Henry,

Have you reguested an itemized billing from the physician? if so, when?

What else have you done to determine what other benefits lvan would be eligible for?

How did you determine the amount of money that the Zocherts were eligible for under the policy?

Best Regards,

Seamus Culhane

Sent: Monday, August 26, 2013 12:11 PM
To: Seamus Culhane
Subject: Secure Message: ApplicationXtender - AppXtender - POLICY - HEALTH

From: debi.henry@protective.com

Subject: ApplicationXtender - AppXtender - POLICY - HEALTH

Click the “View Message” link to view your secure email message. The message will be available for 30 days. To access
this message after 30 days or to save this message, select the “Secure Envelope™ attachment at the bottom of this
message. For issues, questions, or additional information, please contact Protective Life's Secure Email Support at -
877-507-7732,

View Message
Appendix 145 SR -001130
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IN THE SUPREME COURT
OF THE
STATE OF SOUTH DAKOTA

No. 28467

IVAN ZOCHERT,
Plaintiff/Appellant,
VS.
PROTECTIVE LIFE INSURANCE COMPANY,

Defendant/Appellee.

Appeal from the Circuit Court
Third Judicial Circuit
Moody County, South Dakota

The Honorable Patrick T. Pardy, Presiding Judge
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PRELIMINARY STATEMENT

Citations to the Certified Record are “R.” followed by the applicable page
number(s) in the Clerk’s Index. References to Appellant’s Brief are “Appellant’s Brief”
followed by the applicable page number(s). References to Appellant’s Appendix are
“App.” followed by the applicable page number(s). Ivan Zochert is referred to as
“Plaintiff.” Protective Life Insurance Company is referred to as “Protective.” References
to Protective’s Appendix are “ProApp.” followed by the applicable page number(s).

JURISDICTIONAL STATEMENT

Plaintiff appeals from the order, dated November 7, 2017, granting summary
judgment in favor of Protective in the Third Judicial Circuit, Moody County. R.1659.
Notice of Entry of Order and Judgment was served via Odyssey File & Serve and email
on November 8, 2017. R.1661. Plaintiff filed a Notice of Appeal on December 5, 2017.
R.1675. This Court has jurisdiction pursuant to SDCL § 15-26A-3(1).

REQUEST FOR ORAL ARGUMENT

Protective respectfully requests oral argument.

STATEMENT OF THE ISSUES

1. Whether the circuit court erred in granting summary judgment in favor
of Protective and against Plaintiff.

The circuit court ruled the Protective Life cancer insurance policy was
unambiguous; the undisputed facts showed that Protective, as a matter of law, did not
breach its contract with Plaintiff; and that Protective did not breach its implied duty of
good faith and fair dealing. ProApp. 3-4. As a result, the circuit court held the record did
not support a claim for bad faith. ProApp. 4. The circuit court entered an order granting

Protective’s motion for summary judgment on November 7, 2017. R.1659-60.



e Bertelsen v. Allstate Ins. Co., 2011 S.D. 13, 796 N.W.2d 685

e Heinv. Acuity, 2007 S.D. 40, 731 N.w.2d 231

e Nygaard v. Sioux Valley Hosps. & Health Sys., 2007 S.D. 34, 731 N.wW.2d
184

e United Ins. Co. of Am. v. Cope, 630 So.2d 407 (Ala. 1993)

STATEMENT OF THE CASE

On August 25, 2014, Plaintiff filed a complaint against Protective alleging claims
for (1) Breach of Contract, (2) Statutory Entitlement to Attorney’s Fees, and (3) Tortious
Breach of Duty of Good Faith and Fair Dealing. App. 1-8.

On October 6, 2017, the parties filed cross-motions for summary judgment.
R.835-36, 1164-65. On November 6, 2017, a hearing was held before the Honorable
Patrick T. Pardy. At the conclusion of the hearing, the circuit court granted Protective’s
motion for summary judgment and denied Plaintiff’s motion for summary judgment,
finding the Protective cancer policy was unambiguous, Protective made timely payments
upon receipt of medical bills, and it paid the amounts due in accordance with the terms of
the Policy. R.1659-60; ProApp. 2-4. Plaintiff is not appealing the circuit court’s
interpretation of the contract or that Protective paid the full amounts due under the
contract. ProApp. 6-9. Instead, Plaintiff is appealing only the dismissal of his claim for
breach of the duty of good faith and fair dealing arising out of the insurance contract and
for bad faith failure to investigate Plaintiff’s claim.

STATEMENT OF FACTS

Protective issued to lvan and Lenore Zochert a supplemental cancer insurance

policy (“the Policy”). App. 72-96. The Policy is a limited policy. App. 73. The first



page is titled “CANCER POLICY.” Id. Below the title, the Policy states: “THIS IS A
LIMITED POLICY - PLEASE READ CAREFULLY.” Id. It provides coverage for
benefits that derive from “cancer treatment.” App. 48, 82. The Policy states, “Pathologic
proof” of definitive cancer treatment must be submitted to Protective. Id. It only covers
losses specifically listed in the Schedule of Benefits. App. 73, 79; ProApp. 3. Italso
contains procedures necessary to file a claim. App. 82, 48-49. Under the Policy, the
insured is responsible for filing a claim and providing the information necessary for
Protective to determine if the claim is for “cancer treatment.” App. 82.

The insured is responsible for giving Protective Notice of Claim. 1d. Once
Protective receives Notice of Claim, the Policy states, “[Protective] will send [insured]
forms for filing proof of loss.” App. 49, 82. Next, the Policy states: “Written proof of
loss must be given to [Protective] within 90 days after the occurrence or commencement
of any loss covered by the policy.” Id. Once coverage is determined, the Policy states
payments of covered claims will be made to the insured. App. 49, 83.

Ms. Zochert’s Medical Treatments

OnJuly 5, 2012, Dr. Christensen performed a needle core biopsy on a lump
identified in Ms. Zochert’s left breast. App. 49. Laboratory tests were conducted on the
tissue, and on July 11, 2012, Dr. Wegner, a pathologist, diagnosed Ms. Zochert with
invasive ductal carcinoma. ProApp. 58, App. 65. On July 18, 2012, Dr. Christensen took
x-rays and performed additional laboratory tests. R.1460. On August 14, 2012, Ms.
Zochert was admitted to Prairie Lakes Hospital, and Dr. Christensen performed a partial
mastectomy and layered closure on her left breast. R.992, 1339; App. 107. Ms. Zochert

was discharged on August 16, 2012. R.1339. On August 31, 2012, as a result of



complications associated with her August 14, 2012 procedure, Ms. Zochert was
readmitted to Prairie Lakes Hospital for additional treatment. R.995. She was
hospitalized from August 31 through September 7, 2012, including three days in the
intensive care unit—August 31 through September 2, 2012. R.1464; App. 113. On
September 7, 2012, Ms. Zochert was discharged from the hospital. Id.
The Claim Process

A chronology of undisputed material facts follows:

. August 17, 2012: Plaintiff requested claim forms from Protective for filing
a claim under the Policy. App. 50. On that same day, Protective mailed Plaintiff the
claim forms. 1d.; App. 103. The claim forms included a Patient Information form,
Physician Statement form, and Medical Release form. ProApp. 16-21. In accordance
with the Policy requirement that “Pathologic proof” of definitive cancer treatment be
provided by the insured, the Patient Information form instructions stated, “A
PATHOLOGY REPORT diagnosing cancer MUST accompany your first claim.”
ProApp. 17; App. 82. The Patient Information form informed Plaintiff to “[sJubmit all
bills related to this cancer claim,” and that “[a]ll bills should be itemized . ...” Id.

. September 14, 2012: Plaintiff returned the forms to Protective. App. 102-
07. He included Dr. Christensen’s Physician Statement, stating Ms. Zochert was first
diagnosed with cancer on July 11, 2012. App. 106. Plaintiff also included a Professional
Hospital Account Summary (“PHAS”), which summarized Ms. Zochert’s bills for her
August 14, 2012 procedure. App. 107. The PHAS contained the billing summary for
two items: (1) partial left mastectomy and (2) layered closure. Id. It stated that Ms.

Zochert’s admission and discharge date was August 14, 2012. 1d. Plaintiff submitted no



other bills; he did not submit bills relating to Ms. Zochert’s biopsy performed on July 5,
2012, pathology testing on July 11, 2012, hospitalization from August 14 through 16,
2012, or rehospitalization from August 31 through September 7, 2012. See App. 102-07.
Plaintiff did not include a pathology report, as required by the Policy. See id.; App. 82.

o September 21, 2012: Protective responded to Plaintiff with an Explanation
of Benefits (“EOB”), informing Plaintiff that he needed to send a pathology report
verifying the cancer diagnosis. App. 52, 109.

o October 29, 2012: Protective received the pathology report. App. 52;
ProApp. 60-62. The pathology report, dated August 14, 2012, did not reflect an earlier
cancer diagnosis from July 2012. See ProApp. 60-62.

o November 13, 2012: After processing Plaintiff’s claim, based on the
Policy’s terms and conditions and the PHAS provided by Plaintiff, Protective mailed
Plaintiff a benefit check for the partial mastectomy and layered closure. App. 110;
ProApp. 3-4. The check reflected the correct amount of benefits under the Policy for the
items listed in the PHAS. App. 110; ProApp. 3-4. The mailing included an EOB. At
this time, Protective had not been provided with any other bills associated with Ms.
Zochert’s August 14, 2012 procedure, nor had it been advised that Ms. Zochert was
readmitted on August 31, 2012. App. 52.

o December 12, 2012: Plaintiff called Protective to inquire about how
benefits were determined under the Policy. App. 53, 115.

o December 13, 2012: Protective called Plaintiff to answer his questions. 1d.

Plaintiff informed Protective that he would be sending additional bills. Id.



o December 18, 2012: Protective followed up on its December 12 and 13,
2012, phone calls by sending Plaintiff a letter, explaining how the benefits were
determined. App. 108. After this communication, Plaintiff did not personally contact
Protective with further questions or inquire about additional coverage. App. 55. He
submitted no additional bills. Id.

° March 13, 2013: Seamus Culhane, Plaintiff’s attorney, wrote to Protective
asking how benefits were determined and why “In-Hospital Room and Board Benefit” or
“In-Hospital Attending Physician Benefit” were not paid. ProApp. 22.

o March 22, 2013: Protective responded to Attorney Culhane’s letter, stating
the surgical benefit was paid according to the procedure code the physician used in the
PHAS. App. 144. Further, Protective informed Attorney Culhane that Plaintiff had not
submitted bills for In-Hospital Room and Board Benefit or In-Hospital Attending
Physician Benefit. Id. Protective stated, “in order to review for these benefits, we will
need a hospital bill . . . and bills from the treating physicians while confined due to the
treatment of cancer.” Id.

o May 6, 2013: Attorney Culhane sent Protective a letter transmitting copies
of additional bills for services received by Ms. Zochert, commencing on August 14, 2012
(“May 2013 Submission”). ProApp. 23; R.1338-97. The May 2013 Submission included
billing records for a two-night hospital stay beginning on August 14, 2012, pathology lab
charges, and pharmacy charges. Id.; R.1338-39. These bills had not been previously
submitted by Plaintiff or Attorney Culhane. See App. 107.

o May 13, 2013: Protective reimbursed Plaintiff for Ms. Zochert’s two-night

hospital stay, commencing on August 14, 2012; for Ms. Zochert’s two days of home



recovery, commencing August 17, 2012; and for anesthesia administered to Ms. Zochert
on August 14, 2012. App. 111.

. August 14, 2013: Three months later, Attorney Culhane sent a letter to
Protective, stating he has not heard from Protective since March 22, 2013, and inquiring
about a response to his May 2013 Submission. R.1398.

o August 26, 2013: Protective responded to Attorney Culhane’s August 14,
2013 letter via email, providing Attorney Culhane with another copy of its March 22,
2013 letter, which had already answered the questions in Attorney Culhane’s March 13,
2013 letter. ProApp. 24. Protective further stated:

[s]ince this [March 22, 2013] letter we have processed the room and board

benefit on May 13, 2013 when the itemized bills were presented on May 9,

2013. We have not processed any Attending Physician Benefits because we

have yet to receive any itemized bills for August 12, 2012, through August

16, 2012 from the physician...

If you have any further questions, please do not hesitate to contact us at 800-
866-3808.

Id. Again, Protective advised Attorney Culhane they will process “any/all” itemized bills
pertaining to cancer treatment once those bills are submitted. Id.

o August 26, 2013: Attorney Culhane responded to Protective’s email by
asking if Protective had requested any itemized bills. ProApp. 26. Attorney Culhane did
not submit any additional bills as requested but asked, “what else have you done to
determine what other benefits Ivan would be eligible for? How did you determine the
amount of money that the Zocherts were eligible for under the policy?” Id.

o August 26, 2013: Protective replied to Attorney Culhane’s email stating,
“Protective Life has not requested billing from the physician, it is the insured’s

responsibility to submit any/all itemized bills pertaining to cancer treatment.” 1d.



Protective repeated: “Benefits eligibility are based on itemized bills submitted for review
by the insured or providers. We based benefits according to the policy provisions.”
ProApp. 26. Protective attached the relevant policy provisions in its response. Id.

o August 26, 2013: Attorney Culhane responded, via email. Once again, he
submitted no bills but asked, “where in the policy did it state that the insured has to
submit the bills?” Id. Attorney Culhane also asked whether “the policy holder [has] to
figure out what coverage might apply or does Protective Life do that for the policy
holder?” Id. He also inquired about “what formula and code” Protective used to
calculate the benefits. Id.

o August 27, 2013: Protective answered Attorney Culhane’s questions,
providing the Claims Provision from the Policy, requiring the insured provide written
notice of claim to Protective; explaining the Policy was “an independent cancer policy . .
.;” and providing the clause from page 8 of the Policy, under Surgical Expense Benefit,
“we will pay for charges incurred for such operation and anesthesia in accordance with
the California Relative Value Schedule.” ProApp. 25.

. August 27, 2013, through November 30, 2013: There was an ongoing
exchange of emails between Attorney Culhane and Protective. Attorney Culhane claimed
he could not figure out how the benefits were calculated. ProApp. 25-51. Attorney
Culhane submitted no additional bills. Protective responded promptly to each inquiry.
See id.

o July 21, 2014: Over seven months later, Attorney Culhane sent another

letter to Protective, which included a copy of a spreadsheet, purporting to contain all of



Ms. Zochert’s medical procedures, costs, benefit limits, benefits paid, and benefits owed
under the Policy (“July 21, 2014 Submission”). ProApp. 52; see R.1436-49.

. July 25, 2014: In response to the July 21, 2014 Submission, Protective
replied to Attorney Culhane, via an email, stating the only pathology report it ever
received for Ms. Zochert was for a diagnosis made on August 14, 2012; yet, his
spreadsheet listed charges for services performed prior to that date; that Protective had
not received any medical bills except those associated with the services provided on
August 14, 2012. Protective’s response, again, requested he provide “all itemized bills to
include the diagnosis, procedure codes and charges” for the dates of service noted in his
spreadsheet. ProApp. 53.

. July 25, 2014: Attorney Culhane responded, “We will happily provide
[Protective] with itemized billings.” ProApp. 55 (emphasis added).

. August 4, 2014: Attorney Culhane sent Protective a pathology report for
Ms. Zochert, dated July 5, 2012, as well as copies of records and bills from Watertown
Family Medicine, Prairie Lakes Healthcare System, and Sanford Health Services
(collectively referred to as the “August 4, 2014 Submission”). R.1453-66. The August 4,
2014 Submission was the first time these bills (almost two years after Protective
requested Plaintiff to submit all itemized bills relating to cancer treatment and over 16
months since his attorney was requested to do so) were provided to Protective. App. 60.
Prior to the August 4, 2014 Submission, Plaintiff and Attorney Culhane had not provided
Protective the pathology report dated July 5, 2012. App. 60-61.

o August 29, 2014: These bills were promptly processed according to the

terms of the Policy. The correct benefits were paid. App. 61, 112-13.



o September 2, 2014: Protective issued Plaintiff an additional check for
$100 to cover Ms. Zochert’s home benefits for September 8 through September 14, 2012.
App. 61, 114.

Plaintiff was a farmer, who has dealt with insurance for most of his life. App. 61;
ProApp. 11. He has made insurance claims in the past, which required him to submit
bills and other information before the insurer would process the claim and pay any
covered benefits. App. 62; ProApp. 11-12. When asked whether he thought it was
reasonable for Protective to ask for copies of Ms. Zochert’s medical bills before issuing
him a check, Plaintiff stated he did not have any problem complying with those requests.
ProApp. 13, 15. At no point did Plaintiff or Attorney Culhane claim they could not
satisfy their obligations under the Policy. ProApp. 15, 54-55. In addition, Plaintiff or
Attorney Culhane never indicated they were having problems obtaining copies of the
bills. ProApp. 55.

In summary, it is undisputed Protective promptly paid all medical, hospital, and
other covered expenses according to the Policy upon receipt of the itemized bills from
Plaintiff. ProApp. 3-4; Appellant’s Brief at 2 n.1. That is not at issue. Plaintiff’s claims
are premised on the allegation Protective breached the implied contractual duty of good
faith and fair dealing by requiring Plaintiff to submit itemized bills. See generally
Appellant’s Brief.

The Policy requires the insured submit “Pathologic proof” of cancer and proof of
loss. App. 82. The Patient Information form tells Plaintiff to submit a “PATHOLOGY
REPORT diagnosing cancer” and “all bills related to [the] cancer claim.” ProApp. 17.

Plaintiff did not object to this requirement or inform Protective he needed its assistance.

10



ProApp. 55. Instead, Plaintiff told Protective in December 2012 that he would be
submitting additional bills. App. 115. The next contact was from Attorney Culhane, on
March 13, 2013. App. 55. From March 2013 through July 2014, Protective repeatedly
informed Attorney Culhane that it was the insured’s obligation under the Policy to submit
itemized bills relating to the cancer treatment so benefits under the Policy could be
properly calculated and paid. App. 144; ProApp. 21, 26, 53-56. It took Attorney
Culhane approximately 17 months to comply with the Policy’s requirements to submit all
the itemized bills. When he did so, benefits were promptly paid in the correct amounts
according to the terms of the Policy. ProApp. 2-4.

STANDARD OF REVIEW

The standard of review in summary judgment cases is to determine “whether
genuine issues of material fact exist and whether the law was correctly applied. Schulte
v. Progressive N. Ins. Co., 2005 S.D. 75, { 5, 699 N.W.2d 437, 438. The Court will
affirm, “[i]f any legal basis exists to support the trial court’s ruling.” Id. “Unsupported
conclusions and speculative statements do not raise a genuine issue of fact.” Dakota
Indus., Inc. v. Cabela’s.com, Inc., 2009 S.D. 39, § 20, 766 N.W.2d 510, 516. When the
material facts are undisputed, the Court’s review “is limited to determine whether the trial
court correctly applied the law.” Schulte, 2005 S.D. 75, { 5.

ARGUMENT

. INTRODUCTION

Count One of Plaintiff’s Complaint alleged Protective “failed to make full
payment under the policy” and sought additional benefits allegedly owed. App. 5. On
appeal, Plaintiff abandons this argument. Appellant’s Brief at 2 n.1; see ProApp. 6-8. At

the summary judgment hearing, Plaintiff contended the Policy was ambiguous; that

11



Protective improperly interpreted the Policy; and, as a result, that Protective did not
distribute the full amounts owed under the Policy. See ProApp. 1-5; R.1691-1726, 837-
62. The circuit court held the Policy was unambiguous. ProApp. 2. It held “[t]he
benefits were clearly articulated in the policy. The Plaintiff should have had knowledge
of the same.” ProApp. 4. Further, the court held Protective correctly interpreted the
Policy, and “Protective Life paid the benefits that the Plaintiff was entitled to in
accordance with the language of the policy .. ..” Id. The court also held Protective’s
payments were timely made because “once the pathology report was received [benefits
were promptly paid], and additional payments [were promptly made] once itemized bills
were received.” Id. at 3-4.

On appeal, Plaintiff has abandoned any issues regarding the circuit court’s
interpretation of the Policy. Appellant’s Brief at 2 n.1. He does not challenge the circuit
court’s findings: (1) the Policy is unambiguous; (2) benefits were clearly articulated in
the Policy; (3) Protective paid the correct amounts owed under the Policy; and (4)
payments were timely made once Protective received the pathology report and itemized
billings. ProApp. 6-8; see generally Appellant’s Brief. There is no claim before this
Court that Protective did not make full payment under the Policy. Id.

Count Two of the Complaint alleged Protective’s “failure to pay insurance
benefits . . . was unreasonable and vexatious” and seeks to recover attorney’s fees
pursuant to SDCL § 58-12-3. App. 5. By its express terms, SDCL § 58-12-3 only
applies if an insurance company refuses to pay the full amount of the insured’s loss.

Plaintiff has not appealed the circuit court’s finding that “Protective Life paid the benefits

12



that the Plaintiff was entitled to in accordance with the language of the policy.” ProApp.
4, 6-8; see Appellant’s Brief.

Thus, only Count Three, alleging Tortious Breach of Duty of Good Faith and Fair
Dealing, remains. App. 6-7. The only issues on appeal are whether Protective (1)
breached its implied contractual duty of good faith and fair dealing and (2) committed the
tort of bad faith by requiring Plaintiff to submit itemized bills as a part of his proof of
loss. See ProApp. 6-8; Appellant’s Brief.

1. THE CIRCUIT COURT CORRECTLY HELD THAT

PROTECTIVE DID NOT BREACH THE IMPLIED
CONTRACTUAL DUTY OF GOOD FAITH AND FAIR DEALING.

On appeal, Plaintiff alleges Protective breached its “implied contractual duty of
good faith.” Appellant’s Brief at 13 (emphasis added). In his Complaint, however,
Plaintiff claimed a tortious (not contractual) breach of the duty of good faith and fair
dealing. App. 6-7. Plaintiff’s attempt to assert a new claim comes too late. Liebig v.
Kirchoff, 2014 S.D. 53, 1 35, 851 N.W.2d 743, 752 (“We have consistently held that this
Court may not review theories argued for the first time on appeal.” (internal citations and
quotations omitted)). Regardless, his efforts fail on the merits as well.

There are certain well-established tenets of good faith in the context of insurance.
It is undisputed every insurance contract includes the duty of good faith and fair dealing.
Kunkel v. United Sec. Ins. Co., 168 N.W.2d 723, 726 (S.D. 1969). The basic premise of
good faith requires the insurer handle the claim in a reasonable manner. Paulfrey v. Blue
Chip Stamps, 150 Cal.App.3d 187, 199 (Cal. Ct. App. 1983). The insurer must conduct a
reasonable investigation in a timely manner before denying coverage. Dakota, Minn. &
E.R.R. Corp. v. Acuity, 2009 S.D. 69, 119, 771 N.W.2d 623, 629. Good faith precludes

an insurer from exploiting the insured’s ignorance of his rights. Allen D. Windt, 1
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Insurance Claims and Disputes § 2:2 (6th ed.). It prevents an insurer from concealing its
duty to defend. Biegler v. Am. Family Mut. Ins. Co., 2001 S.D. 13, {1 33-34, 621
N.W.2d 592, 602. It prevents an insurer from requiring the insured select applicable
coverage. Eide v. S. Sur. Co., 226 N.W. 555, 556 (S.D. 1929). It prevents the insurer
from misrepresenting available coverage. Isaac v. State Farm Mut. Auto. Ins. Co., 522
N.W.2d 752, 763 (S.D. 1994). This conduct violates the duty of good faith because it
injures the right of the insured in receiving an expected benefit of the agreement.
Helmbolt v. LeMars Mut. Ins. Co., Inc., 404 N.W.2d 55, 57 (S.D. 1987).

This Court has stated, however, “the duty of good faith and fair dealing is not a
limitless duty or obligation.” Nygaard v. Sioux Valley Hosps. & Health Sys., 2007 S.D.
34,122, 731 N.W.2d 184, 193 (internal quotations and citations omitted). “The implied
obligation must arise from the language or it must be indispensable to effect the
intentions of the parties.” 1d. The duty of good faith “prohibits either contracting party
from preventing or injuring the other’s rights to receive the agreed benefits of the
contract.” Id. § 20 (emphasis added) (internal citations and quotations omitted). “If the
express language of a contract addresses an issue,” however, “then there is no need to
construe intent or supply implied terms under the implied covenant [of good faith].” Id.
22 (citations and guotations omitted).

A. The Duties Owed are Characterized by the Nature of the Claim

Plaintiff fails to distinguish between cases alleging a breach of good faith and fair
dealing and those cases alleging insurance bad faith. The implied covenant of good faith
is violated when a party, by its lack of good faith, prevents the other party from receiving
the expected benefits of the contract. Garrett v. BankWest, Inc., 459 N.W.2d 833, 841

(S.D. 1990). A lack of good faith may be identified by such conduct as evasion of spirit
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of the contract, abuse of power to determine compliance, and interference with or failure
to cooperate with the other party’s performance. Id. at 845 (citation omitted).

This Court differentiates between first-party and third-party claims. See Bertelsen
v. Allstate Ins. Co., 2011 S.D. 13, 11 47-48, 796 N.W.2d 685, 700-01 (recognizing the
adversarial posture of a first-party scenario, and that insurers have different and more
rights in a first-party scenario than a third-party scenario). In the first-party scenario, “an
insurance company contracts to pay benefits directly to an insured[;]”” whereas, in a third-
party scenario, “an insurance company contracts to indemnify an insured against liability
to third parties.” 1d. 1 46. In the first-party scenario, the insured and insurer are
adversaries, while in the third-party scenario they are not. Id. § 47 (recognizing, in first-
party scenario, insured and insurer’s interests conflict); Hein v. Acuity, 2007 S.D. 40, |
10, 731 N.W.2d 231, 235. As a result, the rights afforded to the insurer in a first-party
scenario are broader than those in a third-party scenario. See id. (distinguishing the
difference between first and third-party claims); Craft v. Economy Fire & Cas. Co., 572
F.2d 565, 569 (7th Cir. 1978); Love v. Fire Ins. Exch., 221 Cal.App. 3d 1136, 1148-49
(Cal. Ct. App. 1990) (first-party insurer cannot be fiduciary); Beck v. Farmers Ins.
Exchange, 701 P.2d 795, 799-800 (Utah 1985) (recognizing insured is wholly dependent
on insurer to protect insured’s interests in a third-party situation; whereas, in the first-
party situation, no such reliance is present because the parties are adversaries). In the
first-party scenario, an insurer commits bad faith when it “consciously engages in
wrongdoing during its processing or paying of policy benefits to its insured.” Bertelsen,
2011 S.D. 13, 1 46 (internal citations and quotations omitted). In the third-party scenario,

an insurer commits bad faith when it “breaches its duty to give equal consideration to the
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interests of its insured when making a decision to settle a case brought against its insured
by a third-party.” 1d. (internal citations and quotations omitted).

This is a first-party scenario; Protective’s duties must be viewed in this context.
Id.; App. 83. Plaintiff alleges Protective breached its duties by delaying payment of
benefits. Review of the applicable duties imposed on an insurer in a first-party scenario
demonstrates Protective did not breach its duty of good faith in handling Plaintiff’s claim.

B. Protective Fulfilled its Duty to Investigate.

The duty to investigate requires insurers investigate the validity of a claim.
Dakota, Minn. & E.R.R., 2009 S.D. 69, 1 19. Thus, Protective had a duty to conduct a
reasonable investigation before denying Plaintiff’s claim. ld. The Policy required
Plaintiff submit proof of loss. App. 82. The Policy bases benefits on the actual charges
Plaintiff incurred. App. 79. Thus, the plain meaning of “proof of loss,” under the Policy
required Plaintiff submit proof of the actual amounts he was charged for Ms. Zochert’s
cancer related treatment. See Western Nat’l Mut. Ins. Co. v. Decker, 2010 S.D. 93, 1 11-
12, 791 N.W.2d 799, 802-03 (meaning of an undefined term in an unambiguous policy is
determined by referencing the policy as a whole). Plaintiff misapplies the duty to
investigate and misconstrues the facts when he claims Protective did not investigate and
placed the entire burden of the investigation on him. Protective never contested the
validity of Plaintiff’s claim; rather, it required Plaintiff submit proof of loss, as required
by the Policy. Therefore, Protective Life did not breach its duty to investigate.

The duty to investigate the validity of a claim encompasses two aspects: (1)
whether the occurrence (loss) was a covered event; and (2) whether the losses claimed
were covered by the policy. Dakota, Minn. & E.R.R., 2009 S.D. 69, { 19; Auto-Owners

Ins. Co. v. Hansen Housing, Inc., 2000 S.D. 13, { 31, 604 N.W.2d 504, 513. The purpose
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of proof of loss is to provide the insurer with the ability to investigate the validity of the
claim. Auto-Owners, 2000 S.D. 13, { 31 (quoting City of Ft. Pierre v. United Fire
Casualty Co., 463 N.W.2d 845, 851-52 (S.D. 1990) (Sabers, J., dissenting); Siravo v.
Great America Ins. Co., 410 A.2d 116, 118 (R.I. 1980) (requiring insureds to provide
proof of loss so insurers have the ability to investigate to determine whether the claimed
loss is covered by the policy); 13 CoucH ON INSURANCE § 186:4.

In the present case, Protective satisfied its duty to investigate the validity of
Plaintiff’s claim. To determine whether the occurrence (loss) was a covered event,
Protective had to determine whether Ms. Zochert was diagnosed with cancer. App. 82. It
did so by referring to the pathology reports, which Plaintiff was required to submit under
the terms of the Policy. See App. 82, 109, 144; ProApp. 26, 53.

Protective next determined whether the losses Plaintiff claimed to suffer as a
result of Ms. Zochert’s cancer diagnosis were covered by the Policy. Protective
investigated Plaintiff’s claimed losses, i.e. the proof of loss—the bills for Ms. Zochert’s
treatment. App. 79. Initially, the only losses Plaintiff claimed to have incurred were for
a partial mastectomy and layered closure. App. 51, 107. Protective investigated the
charges in the PHAS to determine whether they were incurred as a result of cancer
treatment. It determined they were. Next, it determined whether the losses were covered
by the Policy. It determined they were. Then, Protective determined the amount covered
and promptly paid the correct amount to Plaintiff. ProApp. 3-4; App. 110. Protective
followed this same process every time Plaintiff’s attorney submitted proof of additional

losses. Id.
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It must be remembered Protective correctly denied some of the bills submitted by
Plaintiff because they were not covered by the Policy. See App. 109-13. Payment of
some claims and denial of others is evidence of Protective’s investigation. Plaintiff does
not object on appeal to Protective’s determination of the validity of the bills submitted,
nor does he assert Protective improperly calculated the benefits payable under the Policy.

An analogous case, United Ins. Co. of Am. v. Cope, 630 So.2d 407 (Ala. 1993),
provides an example of an insurer’s duty to investigate. In Cope, the Alabama Supreme
Court addressed a similar situation. See id. at 408-12. The Court held an insurer does not
have a duty to investigate to determine whether there was a valid claim for benefits
unless the insured submits a claim for those benefits. 1d. at 412. The insurer only has a
duty to investigate the items contained in the documents submitted by the insured to
determine if those items are covered by the Policy. Id. Until the insured submits proof of
loss, as required by the policy, the insurer has no duty to investigate the unmade claims.
Id.

Plaintiff argues the duty to investigate required Protective, once Plaintiff provided
Protective with notice of some losses, to determine any additional losses Plaintiff may
have suffered but did not claim. Plaintiff provides no authorities to support his argument.
Likewise, Plaintiff’s argument fails to address the fact the Policy placed the duty of
providing proof of loss on Plaintiff.

Plaintiff is improperly attempting to use an implied duty to limit his explicit
obligations under the policy while simultaneously expanding Protective’s. App. 82; see
Nygaard, 2007 S.D. 34, 22 (recognizing the duty of good faith does not supersede the

express language of a contract); 13 CoOuCH ON INSURANCE § 186:4; Am. Family Mut. Ins.
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Co. v. Elliot, 523 N.W.2d 100, 102 (S.D. 1994) (courts cannot diminish or enlarge the
terms of an unambiguous insurance policy); Hunter v. Fireman’s Fund Ins. Co., 448 F.2d
805, 810-11 (10th Cir. 1971); SDCL § 58-12-1.

Plaintiff confuses two requirements under the Policy—notice of loss and proof of
loss. See Hunter, 448 F.2d at 810-11 (notice of claim and proof of loss are “distinct and
the fact that notice may have been given does not dispense with the requirement of
furnishing formal proof of loss.”); 13 COUCH ON INSURANCE § 186:19 (obligations to
provide notice of loss and proof of loss are distinct obligations); 16 WILLISTON ON
CONTRACTS § 49:89 (4th ed. 1990) (proof of loss requirement is “distinct” from notice of
loss requirement).

Providing notice of a claim merely prevents the insurer from denying a claim for
timeliness. See Auto-Owners, 2000 S.D. 13,  31. Providing proof of loss may satisfy
the notice requirement, however, satisfying the notice requirement does not transfer the
insured’s obligation to provide proof of losses not yet claimed. Id.; Hunter, 448 F.2d at
810-11; Cope, 630 So.2d at 412. Further, Protective never denied any benefits due to
timeliness. ProApp. 24.

Once the insured provides proof of a potentially covered loss, the insurer must
investigate to determine the validity of the loss claimed. Dakota, Minn. & E.R.R., 2009
S.D. 69, 1 19; Auto-Owners, 2000 S.D. 13, 1 31. Because the Policy covers incurred
losses, the duty to investigate the validity of the loss cannot begin until the loss is
claimed. App. 78; Jameson v. Utah Home Fire Ins. Co., 559 P.2d 958, 960-61 (Utah
1977). The duty to investigate the validity of a claimed loss does not require the insurer

investigate unclaimed losses to see if any exist. That obligation rests on the insured.
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App. 82; 13 CoucH ON INSURANCE § 186:1 (“All insurers must rely on the insured or
other interested party to supply sufficient and accurate proof of the amount of loss.”);
SDCL § 58-12-1 (recognizing insurance contract can require insured to submit proof of
loss). If an insured does not claim a loss, the insurer has nothing to investigate. See
Paulfrey, 150 Cal.App.3d at 199-200. Once the insured claims it suffered a loss, the
insurer has to investigate the validity of the loss to determine whether it was covered by
the policy; determine benefits owed under the policy; and pay benefits accordingly.*
Cope, 630 So.2d at 412 (rejecting argument identical to Plaintiff’s).

The Policy required Plaintiff submit proof of loss. App. 82; Nygaard, 2007 S.D.
34, 1 22. Requiring an insured submit proof of loss is not onerous, unreasonable, or
unusual. Morris v. Econ. Fire and Cas. Co., 848 N.E.2d 663, 667 (Ind. 2006) (holding, it
was reasonable for insurer to request insured submit documents related to the losses they
claim); Cope, 630 So.2d at 412, see SDCL 8 58-12-1 (recognizing, insurer is not
responsible for obtaining proof of loss from insured). “An insurer may request an
insured’s medical records and bills relating to a claim and may conduct any other
necessary investigation.” Bertelsen, 2011 S.D. 13, 1 20. The undisputed facts show
Protective merely required Plaintiff to comply with his duties as plainly set forth in the
Policy.

Protective repeatedly told Plaintiff of his obligation under the Policy to submit
proof of loss. See App. 82, 144; ProApp. 17, 24-26, 53-55. As noted in Bertelsen, an

insurer may request an insured’s medical records and bills and “may conduct any other

! Requiring the insurer to investigate to determine if there are other losses that are not
claimed would require the insurer to perform duties not required under the insurance
contract and to put the insured’s interest above its own. See infra Part 11.D.
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necessary investigation.” 2011 S.D. 13, 1 20. Protective did not breach its duty of good
faith by requesting Plaintiff to furnish copies of the pathology report and itemized bills
because Plaintiff agreed to submit proof of loss when he purchased the Policy.

Plaintiff claims Protective breached the duty to investigate his claim because it
required him submit proof of loss, which he claims equates with Protective requiring him
to determine what “treatment expenses and other losses were covered” or “identify what
documents were available to prove losses.” Appellant’s Brief at 16-17; ProApp. 17.
Plaintiff cites no authorities to support his proposition that insurance companies cannot
request insureds submit proof of loss. That is simply not the law in South Dakota or any
other jurisdiction. See e.g. Bertelsen, 2011 S.D. 13, { 20; Morris, 848 N.E.2d at 667.

Protective simply required Plaintiff and his attorney comply with the terms of the
Policy by requiring Plaintiff submit proof of loss in order for Protective to determine the
extent of benefits owed under the Policy. See App. 55-57, 59-60; ProApp. 17, 24-26, 53-
55. This request did not require Plaintiff to figure out if the expenses were covered. It
did not require him to figure out any specific documents he needed to provide. Protective
told him exactly what documents were needed—“pathology report diagnosing cancer”
and “itemized bills.” ProApp. 17. Following the unambiguous terms in the Policy,
Protective only required him to put forth some effort—as Plaintiff agreed to do when he
bought the Policy—to submit proof of the extent of his losses in order for the Protective
to pay benefits. App. 82; 13 CoucH ON INSURANCE § 186:1; SDCL § 58-12-1; see
Helmbolt, 404 N.W.2d at 57 (stating implied covenant of good faith applies to both
parties of an insurance contract). Upon receipt of the bills, Protective processed them,

determined the benefits due, and paid those benefits. Because the Policy places the duty
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to provide proof of loss on Plaintiff, “there is no need to construe” Protective’s conduct
under the implied covenant. Nygaard, 2007 S.D. 34, 1 22. Such conduct cannot breach
the duty of good faith.

C. Protective Fulfilled Its Duty to Disclose.

Plaintiff maintains Protective had a duty to disclose applicable coverages.
Appellant’s Brief at 18-21. Plaintiff cites no authority in support of his claim. This
Court has never held an insurer has a duty to inform a first-party insured of the benefits
clearly articulated in an insurance policy. This Court has only found a violation of the
duty of good faith when the insurer failed to inform the insured of legal duties imposed
on it under the duty to defend, misrepresented coverage available under the policy, or
forced the insured to elect the coverage that applied. Biegler, 2001 S.D. 13, { 33; Isaac,
522 N.W.2d at 763; Eide, 226 N.W. at 556; see SDCL § 58-12-34 (stating, it is improper
to knowingly misrepresent the policy but imposes no affirmative duty to disclose). None
of those situations are present here.

Protective’s conduct is distinguishable from the Biegler, Isaac, and Eide. Unlike
the insurer in Biegler that “did everything it could to put off, and thereby deceive, the
insured even though it knew it had an obligation to defend the insured,” Biegler, 2001
S.D. 13, 1 58, Protective did not deceive Plaintiff. ProApp. 4. Protective repeatedly
instructed Plaintiff and his lawyer to submit proof of loss in order for Protective to pay
the benefits owed under the Policy. See App. 144; ProApp. 17, 24-26, 53-55. Unlike
Isaac, there is no allegation that Protective misrepresented coverage available under the
Policy. Finally, Protective, unlike the insurer in Eide, never required Plaintiff to “elect
upon which of the clauses in the policy” applied to his claim. It is undisputed that

Plaintiff received all benefits due under the Policy. ProApp. 4; Appellant’s Brief at 2 n.1.
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Biegler, Isaac, and Eide are inapposite and have no bearing on the reasonableness of
Protective’s conduct. See Plucker v. United Fire & Cas. Co., 4:12-CV-04075-KES, 2016
WL 5415655, at *2-3 (D.S.D. Sept. 28, 2016) (distinguishing Biegler and Isaac from
Plucker in which the insurer merely requested the insured’s medical bills, did not attempt
to deny payments clearly owed, and processed the insured’s claim once it received her
medical bills).

Plaintiff, however, contends Protective breached its duty to disclose by doing
“essentially nothing to identify coverages under which her claim could yield benefits or
otherwise inquire into possible bases supporting the claim.” Appellant’s Brief at 19. The
undisputed facts show, once Plaintiff submitted his claim, Protective identified coverage
for the items included in Plaintiff’s claim, determined the benefits owed, and paid the
benefits. ProApp. 3-4. Further, Protective explained what items were covered, which
were not, and how the amount paid was determined. App. 109-14. Protective never
improperly denied benefits for items included in Plaintiff’s claims, so there can be no
argument that Protective did not inquire into possible bases supporting the claim.

Plaintiff’s argument appears to be based on the contention that Protective had a
duty to anticipate losses or inform the insured of potential additional claims. This Court
has never held that an insurer has a duty to inquire about potential claims or claims that
have not been made. Such a duty would make the insurer a fiduciary, which cannot exist
in the first-party setting. See infra Part I11.B. Because of the adversarial posture of a
first-party claim, insurers are allowed to advance their own interests, so long as they do
not wrongfully deny the insured the benefits due under the insurance contract. See Love,

221 Cal.App.3d at 1148-49. In this case, Plaintiff got all benefits he bargained for.
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Plaintiff’s contention appears to be premised on his misinterpretation of the duty
set forth in Egan v. Mut. of Omaha Ins. Co.: “To protect [the insured’s] interests it is
essential that an insurer fully inquire into possible bases that might support the insured’s
claim.” 24 Cal.3d 809, 819 (Cal. 1979). This duty, however, has never been construed
as Plaintiff presents it. This duty requires insurers inquire into possible bases that might
support the validity of insured’s claim—once that claim is made, not determine losses
incurred but not claimed by the insured. The latter remains the obligation of the insured.
See Cope, 630 So.2d at 412

In Wilson v. 21st Century Ins. Co., 42 Cal.4th 713, 721 (Cal. 2007), the Supreme
Court of California demonstrated how to apply the rule set forth in Egan. In Wilson, the
insured sued her insurer, alleging the insurer breached its duty of good faith based on the
insurer’s investigation of her claim. ld. The insured submitted a claim for Under Insured
Motorist coverage. Id. Included in her claim were medical expenses for neck pain. Id.
The insured’s doctor submitted his report, stating the insured’s pain was probably caused
by an automobile accident. 1d. The insurer’s doctor, however, asserted the pain was
“unlikely” due to the accident. 1d. The insurer then denied the claim without further
investigating the cause of the insured’s neck pain. Id. The Supreme Court of California,
applying the standard set forth in Egan, stated the duty to inquire into possible bases that
might support the validity of the insured’s claim prevented the insurer from ignoring the
insured’s doctor’s report and required the insurer to further investigate to determine the
cause of the insured’s pain. Id. at 721-23.

In the present case, this duty required Protective to investigate to determine

whether the Plaintiff’s claimed losses—Ms. Zochert’s medical and hospital expenses—
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were for cancer treatment. If there were conflicting indications about whether or not they
were for cancer treatment, the insurer could not summarily deny the claims but would be
required to investigate to determine what the bills were for. Protective satisfied this duty.
It processed all of Plaintiff’s claims by reviewing the Current Procedural Terminology
codes to determine whether the items billed were related to cancer, and if so, whether
they were covered by the Policy. See ProApp. 28-51, 67-68. When it was unclear
whether an item was caused by cancer or the extent of coverage was uncertain, Protective
did not just deny Plaintiff’s claim, it contacted the hospital to obtain the information
necessary to process Plaintiff’s claim. See App. 116. Further, Protective never
improperly denied benefits for bills included in Plaintiff’s proof of loss, so there can be
no argument that Protective did not inquire into possible bases supporting the claim.
ProApp. 4.

D. Protective Fulfilled Its Duty, if Any, to Give Equal Consideration.

Plaintiff claims Protective had a duty to give his interest equal weight to the
company’s interest. Appellant’s Brief at 20-21. It is undisputed that once Plaintiff
submitted itemized bills to complete his proof of loss, Protective promptly paid Plaintiff
all amounts due under the Policy. Plaintiff attempts to construe Protective’s conduct as
not giving enough consideration to Plaintiff. Plaintiff’s characterization of this duty is
not supported by the law or the facts.

This Court has never applied the “equal consideration” rule in a first-party
scenario. See Hein, 2007 S.D. 40, 11 9-10 (addressing equal consideration in third-party
scenario; however, when discussing first-party scenarios, the Court does not reference
equal consideration). In Bertelsen, this Court recognized a distinction between first-party

and third-party bad faith claims:
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First-party bad faith occurs “when an insurance company conspicuously
engages in wrongdoing during its processing or paying of policy benefits to
its insured” . . . and third-party bad faith occurs “when an insurer breaches
its duty to give equal consideration to the interests of its insured when
making a decision to settle a case” brought against its insured by a third-

party.

2011 S.D. 13, 1 46 (quoting Hein, 2007 S.D. 40, 11 9-10). Protective’s duty must be
reviewed in this context.

In a first-party scenario, the insurer need not disregard its rights in order to
promote the interests of the insured. Id. {47 (first-party insurer can invoke attorney-
client privilege to preclude insured from obtaining privileged communications
concerning insured’s claim); see Love, 221 Cal.App. 3d at 1148-49. A first-party insurer
IS permitted to exercise its own rights as contained in the insurance contract. That is what
Protective did in this case. The Policy required “[w]ritten proof of loss” be given by the
insured. App. 82. Once Protective received the itemized bills, it processed them and
paid benefits due under the Policy. ProApp. 3-4.

Assuming Protective was required to give “equal consideration” to Plaintiff’s
interest, Protective did so. Upon receipt of proof of loss, Protective investigated the
validity of Plaintiff’s claim and promptly paid all benefits owed under the Policy. Id.
This alone shows Protective gave equal consideration to Plaintiff’s interests in having the
claims paid and did not exploit his ignorance or take advantage of him. Protective
repeatedly informed Plaintiff and his attorney of the obligation under the Policy to submit
proof of loss—any bills related to Ms. Zochert’s cancer—and to contact Protective if he
had any questions. When he submitted additional proofs of loss, Protective paid benefits
owed. Plaintiff got the benefit of his bargain. When he inquired about the Policy,

Protective promptly and truthfully answered his questions.
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It is apparent Plaintiff’s claim is based on a combination of misperception of the
facts and misinterpretation of the applicable duties insurance companies owe first-party
insureds. Review of the undisputed facts and application of the appropriate duties
demonstrates Protective satisfied all the duties imposed by law. It also proves Protective
did not breach its implied duty of good faith. The circuit court did not err when it granted
Protective’s motion for summary judgment. This Court should affirm.

I11.  PLAINTIFF’S CLAIM FOR BAD FAITH FAILS AS A MATTER
OF LAW.

As noted, Count three of the Complaint alleges a tortious breach of the implied
duty of good faith and fair dealing, i.e., bad faith breach of the Policy. In contrast to
Plaintiff’s claim for breach of the implied duty of good faith, insurance bad faith claims
require a component of intentional or reckless conduct. Bertelsen, 2011 S.D. 13, 1 46
(quoting Hein, 2007 S.D. 40, 1 9). To establish a bad faith claim against an insurer,
“[t]here must be an absence of a reasonable basis for denial of policy benefits and
knowledge or reckless disregard [of the lack] of reasonable basis for denial . . . .”
Champion v. United States Fidelity & Guar. Co., 399 N.W.2d 320, 324 (S.D. 1987)
(citations omitted). An insurance company may, however, challenge claims that are
fairly debatable and will be found liable only where the claim has been intentionally
denied (or failed to process or pay) a claim without a reasonable basis. Id.

Protective paid all benefits due under the Policy and did so promptly upon

Plaintiff or his attorney providing itemized bills as a part of Plaintiff’s proof of loss.
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ProApp. 3-4.2 Protective had a reasonable basis for its conduct and did not knowingly or
recklessly handle the claim without a reasonable basis for its actions.

A. Protective had a Reasonable Basis for Delaying Policy Benefits

The reasonable basis was waiting for Plaintiff or his attorney to provide proof of
loss as required by the Policy. See Gordinier v. Continental Assur. Co., 7 N.W.2d 298
(S.D. 1942) (stating, due notice and proof of loss is an acceptable condition precedent to
recovery). Once it received proof of loss, Protective promptly distributed payment
according to the terms of the Policy.

It is well settled “the proper interpretation of a contract must give effect to the
intention of the contracting parties.” Singpiel v. Morris, 1998 S.D. 86, { 10, 582 N.W.2d
715, 718; Binder v. General Am. Life Ins. Co., 282 N.W.2d 521, 523 (S.D. 1938)
(“Contracts of insurance, like other contracts, must be construed according to the terms
which the parties have used, to be taken and understood, in the absence of ambiguity, in
their plain, ordinary, and popular sense.” (internal quotations and citations omitted). If a
contract expressly addresses certain conduct, there is no need to review such conduct
under the implied duty of good faith. Nygaard, 2007 S.D. 34, { 22.

First-party bad faith occurs when the insurer frivolously refuses to comply with a

duty under an insurance contract. Hein, 2007 S.D. 40,  10. The court “need only look to

2 Plaintiff refers to his expert’s report in support of his bad faith claim. Appellant’s Brief
at 27-28. Plaintiff’s expert cannot change the law. The circuit court found the Policy
was unambiguous. This Court need only refer to the Policy and legal duties imposed to
determine whether the circuit court properly found that Protective satisfied its
obligations. Binder, 282 N.W.2d at 523; Nygaard, 2007 S.D. 34, { 22; Zens v. Harrison,
538 N.W.2d 794, 795-96 (S.D. 1995) (an expert’s legal conclusions are not admissible).
Furthermore, Plaintiff’s expert based his opinion of Protective’s conduct on his
interpretation of the Policy, which the circuit court rejected. Compare App. 120 (expert
claims Policy is broad and ambiguous), with ProApp. 2-4 (circuit court held the Policy
was unambiguous and provided limited coverage).
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the language of that the parties used in the contract to determine their intention.”
Singpiel, 1998 S.D. 86, 1 10. “If that intention is clearly manifested by the language of
the [agreement], it is the duty of [the c]ourt to declare and enforce it.” Ziegler Furniture
and Funeral Home, Inc. v. Cicmanec, 2006 S.D. 6, {16, 709 N.W.2d 350, 355.

The Policy is unambiguous. ProApp. 2 This Court need only look at the Policy to
determine whether Protective’s reliance on the terms of the Policy was a reasonable basis
for its conduct. Nygaard, 2007 S.D. 34, { 22; Am. Family Mut. Ins. Co. v. Hansen, 2016
CO 46, 1 4, 375 P.3d 115, 122 (insurer’s “reliance on the unambiguous insurance
contract was reasonable.”). The Policy clearly states that Plaintiff had a duty to supply
Protective with proof of loss. Thus, as a matter of law, it was reasonable for Protective to
rely on the Policy’s unambiguous requirements.

Moreover, Plaintiff agreed he had to submit the information in order for
Protective to process the claim, and such a requirement was reasonable. ProApp. 13, 15.
Plaintiff’s own admission that Protective’s conduct was reasonable is sufficient to
establish that Protective did not act in bad faith. Connelly v. Sherwood, 268 N.W.2d 140,
141 (S.D. 1978) (“it is settled law . . . that a party to a law suit cannot claim the benefit of
a version of relevant facts more favorable to his own contentions than he has given in his
own testimony.”).

After submitting his initial claim, Plaintiff hired Attorney Culhane to handle the
submission of his claim to Protective. ProApp. 14. Had Plaintiff informed Protective
that he could not comply with the Policy’s requirements, or was having difficulty doing

S0, Protective would have assisted. ProApp. 55. Absent any such request, however,
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Protective was under no obligation under the Policy to prepare Plaintiff’s proof of loss.
See App. 82; Cope, 630 So.2d at 412.

Protective acted reasonably by requiring Plaintiff submit proof of loss—as the
Policy required. Protective did not commit bad faith.

B. Plaintiff’s Examples of “Tortious Conduct” by Protective Do Not
Indicate Protective Acted in Bad Faith.

Plaintiff argues Protective either knew it did not have a reasonable basis or acted
recklessly by providing “examples” of conduct that showed the “tortious nature” of
Protective’s conduct. His examples include “how the [Protective] handles Lenore’s
biopsy and otherwise fudge facts to try to shrink coverage,” “[Protective]’s general
nondisclosure of coverages, and how [Protective] incentivizes its claims handlers.”
Appellant’s Brief at 27.

Plaintiff’s reference to the “handling of Lenore’s biopsy” ignores what actually
happened. See Appellant’s Brief at 28. Plaintiff refers to the deposition of Lia Valez, a
claims specialist at Protective, to try and spin the facts to show that Protective does not
pay for biopsies. Appellant’s Brief at 28-30. Whether a biopsy is defined as “treatment”
or a “diagnostic [procedure]” is not a material fact in this case. It is immaterial because it
has nothing to do with the processing of Plaintiff’s claim. In truth, when Plaintiff
submitted his proof of loss for Ms. Zochert’s biopsy in his August 4, 2014 Submission,
Protective paid what was owed under the Policy. R.1458; App. 112; ProApp. 3-4.

The claim handler’s note is also not material to how Plaintiff’s claim was
processed. Appellant’s Brief at 30. The initial pathology report stated that Ms. Zochert
was diagnosed with cancer on August 14, 2012. App. 118. The Policy covers expenses

incurred within 10 days of cancer diagnosis. App. 79. Accordingly, the Policy covered
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expenses incurred as early as August 4, 2012. All bills included in Plaintiff’s first two
submissions were associated with Ms. Zochert’s August 14, 2012 procedure. See App.
107; R.1338-97. Those benefits were promptly paid upon receipt of the proof of loss.
ProApp. 3-4; App. 110-11. Plaintiff’s attorney supplied a spreadsheet almost two years
later on July 21, 2014, including, for the first time, a list of expenses incurred from July
11 through July 19, 2012 (25 days before diagnosis). App. 60-61; R.1436-41. The fact
the note says “(cannot process bills prior to date of diagnosis),” although technically a
mistake according to the terms of the Policy, was not how Protective processed Plaintiff’s
claim and did not cause any loss to Plaintiff. The only conduct that is relevant is what
Protective did when it received Plaintiff’s spreadsheet—promptly notify Attorney
Culhane that he needed to submit a pathology report for the first diagnosis of cancer and
itemized bills for the items included in the spreadsheet in order for Protective to process
his claim. ProApp. 53. As Ms. Valez stated in her deposition, “We said we needed the
pathology report and the bills. We can’t pay off of a spreadsheet.” ProApp. 72-73.
Plaintiff also claims “Insurer knows Lenore’s cancer was diagnosed as of July 11,
2012; the Physician’s Statement expressly stated that.” Appellant’s Brief at 30. Once
again, Plaintiff ignores the express terms of the Policy. App. 73. The Policy requires the
insured be diagnosed with cancer in order to be covered, “such diagnosis must be based
on microscopic examination of tissue . . . performed by a qualified pathologist.” App. 77
(emphasis added). It states, “This policy pays only for loss resulting from definitive
Cancer treatment . . . . Pathologic proof thereof must be submitted.” App. 82. The
Physician Statement was not completed by a pathologist and does not contain pathologic

proof of diagnosis. The first pathology report states she was diagnosed on August 14,
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2012. App. 118. Relying on the only document that provided pathologic proof, as
required by the Policy, Protective only knew Ms. Zochert was diagnosed on August 14,
2012.

Furthermore, the medical bills contained in Plaintiff’s initial claim were for
medical services after the August 14, 2012 pathology report. There was no indication
that Ms. Zochert’s cancer was formally diagnosed prior to August 14, 2012, because
Plaintiff never submitted any bills for expenses other than those incurred during her
August 14, 2012 hospitalization. See R.1179, 1453-66; App. 60. The first time Plaintiff
indicated Ms. Zochert incurred expenses, beyond those incurred during her August 14,
2012 hospitalization, was when Attorney Culhane submitted his spreadsheet in July 2014.
App. 60-61; R.1436-49. In response, Protective asked Attorney Culhane to submit a
pathology report for the first diagnosis of Ms. Zochert’s cancer and all itemized bills
referenced in his spreadsheet. ProApp. 53. Plaintiff did so. Protective then paid all
amounts owed under the Policy. App. 112-14; ProApp. 3-4; Appellant’s Brief at 2 n.1.

Plaintiff claims Protective employed “efforts to avoid applicable coverage.”
Appellant’s Brief at 31. Plaintiff misconstrues the comments of Protective’s claim
manager to try to contend that Protective does not investigate claims. See ProApp. 65-66.
Protective does investigate claims. The claim manager simply uses a different term—
process claims. Id. Plaintiff claims Protective “requires” insureds to sign a medical
release, giving the insured a false impression. Appellant’s Brief at 31. There is no
evidence to support this assertion. The insured is advised to return the Patient
Information form, Physicians Statement, a pathology report diagnosing cancer, all bills

related to cancer treatment, and to contact Protective if he has any questions. App. 82;
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ProApp. 16-18. Protective uses the release if there are discrepancies in the bills that need
clarification and to obtain information if the insured advises Protective that he is having
trouble obtaining it. ProApp. 71; R.895 (Henry Depo at 8:13-21); App. 116 (Protective
clarified a discrepancy in the bill by contacting the provider). The release is not a proof
of loss. The Policy does not say Protective was responsible for acquiring proof of loss
for Plaintiff. App. 82. The Policy clearly places that duty on Plaintiff. 1d. Plaintiff’s
claim, that having him sign a medical release has “harmful effects,” is contrary to the
terms of the Policy and is without any support in the record.

Plaintiff claims Protective does not “divulge that additional coverage apply, nor
does it tell policy holders what is necessary to trigger benefits under those coverages.”
Appellant’s Brief at 31-32. That is not the law in South Dakota or elsewhere.

Protective paid all benefits owed to Plaintiff every time he submitted proof of
loss. The Policy was unambiguous. ProApp. 2-3. Plaintiff is charged with knowing the
benefits in the Policy. ProApp. 4; Elliot, 523 N.W.2d at 102 (rejecting reasonable
expectations argument, holding unambiguous language of the policy applies). Plaintiff
was experienced with dealing with insurance and hired an attorney to handle the
submission of his claim. ProApp. 11-15. When Plaintiff and his counsel contacted
Protective with questions, Protective promptly and accurately responded to every inquiry,
repeatedly informing Plaintiff to submit any additional bills and it would process them
accordingly. See App. 144; ProApp. 24, 53-55; Part 11, supra; SDCL § 58-12-34 (the
only affirmative obligation is to provide insured with accurate information upon their
inquiries). Rather than comply the Policy’s requirements, it took Attorney Culhane

nearly 18 months to provide Protective with Ms. Zochert’s itemized bills.
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Plaintiff claims Protective’s incentive programs promote bad faith claim handling.
Appellant’s Brief at 32. Absent from the record is any evidence the incentive program
had any impact on claim handling in this or any other case. Plaintiff claims the incentive
program alone is indicative of bad faith, because such a program turns insureds into
adversaries, which, as Plaintiff claims, is improper because Protective was a fiduciary to
Plaintiff. Appellant’s Brief at 33-35. Again, Plaintiff’s position is without merit.

In the first-party scenario, insureds and their insurers are adversaries. Bertelsen,
2011 S.D. 13, 1 46; Hein, 2007 S.D. 40,  10. Accordingly, Protective cannot be a
fiduciary. See id. 1 47. If Protective was a fiduciary, it would have to act for the benefit
of Plaintiff on all matters within the scope of their relationship. Dykstra v. Page Holding
Co., 2009 S.D. 38, 27, 766 N.W.2d 491, 497. That is not the requirement in a first-
party scenario. In the first-party scenario, an insurer cannot be a fiduciary because it
would never be able to investigate the validity of a claim. See Bertelsen, 2011 S.D. 13,
11 47-48 (first-party insurer entitled to invoke attorney-client privilege against insured;
third-party insurer is not). Finally, Plaintiff provides no authority to support his
contention that merely having an incentive program indicates bad faith. See Cohan v.
Provident Life and Accident Ins. Co., 140 F.Supp.3d 1063, 1075 (D.Nev. 2015)
(incentive program is not relevant, absent a showing the program had any bearing on the
handling of insured’s claim). Therefore, the fact Protective had an incentive program
based on company performance has no bearing on bad faith.

Plaintiff argues he should not have “to hire an attorney to provide services
necessary to get a claim paid.” Appellant’s Brief at 17. Plaintiff did not need to hire an

attorney; he only needed to furnish itemized bills. Once he hired an attorney, however,
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Protective requested the attorney submit itemized bills, as required by the Policy. It took
Plaintiff’s attorney approximately 18 months to do so.

Plaintiff hypothesizes that elderly patients may not be able to submit proof of loss,
as the Policy requires. Appellant’s Brief at 17. In this case, Plaintiff lived on a farmstead
with his son, who helped care for him. R.940. Plaintiff had personnel at the nursing
home assist him with his claim. R.945. He even had an attorney. ProApp. 14. At no
time did he or his lawyer advise Protective they could not comply with the proof of loss
requirements. ProApp. 55. They simply did not send the bills. Just as the first-party
scenario does not create a fiduciary relationship, it also does not make Protective the
insured’s guardian or power of attorney.

CONCLUSION

Protective required Plaintiff comply with his duties as expressly set forth in the
Policy. Once Plaintiff submitted proof of loss, Protective promptly paid benefits then
owed. As a matter of law, Protective did not breach the implied duty of good faith, nor
did it commit bad faith. The circuit court should be AFFIRMED.

Dated at Sioux Falls, South Dakota, this 29" day of April, 2018.
EVANS HAIGH & HINTON LLP

[/s/ Edwin E. Evans

Edwin E. Evans

Ryan W. W. Redd

101 North Main Avenue, Suite 213
PO Box 2790

Sioux Falls, SD 57101-2790
Telephone: (605) 275-9599
Facsimile: (605) 275-9602
eevans@ehhlawyers.com
rredd@ehhlawyers.com

Attorneys for Appellee
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here if these are all limitations. Well, that's
looking at it upside down. The reason we need them
benefits consisting of the expenses 1s because that's
what each one of these things are, benefits. And
some of these benefits contain limitations. §160 a
day for the first 10 days of hespital confinement.
So, benefits are the expenses consgisting of these
benefits, subject to the limitations. No ambiguity,
clear, unambiguous, and Summary Judgment should be
granted since there's no ambiguity.

Re far as his argument that you still can have
bad faith, you have the chronology. The longest
Protective Life ever took to issue a benefit after
they received the bill wag 21 days. And most were
within seven. They always explained the process to
him, they explained the benefits, and they explained
the limitation of benefits. They were cooperative in
every form. The only thing they consistently did, cr
one of the -- they were consistent throughout, and
the one thing they did is please send us the bills

that unfortunately were not forthceming.

THE COURT: Thank you. Well, EiFSe @ Wil €194
or I'll rule, and when the Court reviews the plain
language of the cancer policy, that it is
inambiguous) And I have reviewed all of those

KIM E. CALLIES COURT REPORTING
P.0O. Box 487, Madison, SD 57042 (605) 256-5285

ProApp. 0002 R. 1722
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exhibits that you had laid out before me today,
specifically the first page of the policy clearly
states, "Benefits for hospital services and other
expenses caused by cancer to the extent herein
provided." Page 6, "This policy provides benefits
for loss due to hospital confinement and certain
other expenses resulting from treatment for cancer of
an insured."

And page 7, the Schedule of Benefits, "Such --
such expenses will congist of the actual charges by
the hospital, physician, or other provided --
providers, subject to the limitations stated herein."

Those paragraphs include limiting language. And the

KIM E. CALLIES COURT REPORTING
P.O. Box 487, Madison, SD 57042 (5805} 256-5285

ProApp. 0003 R. 1723
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received.

The Plaintiff's argument for failure to pay
other benefits allegedly owed, I -- really I
addressed it with my first statement in regards to
interpretation of the Contract, but those are outside

of what is required by the policy.

In regards to the independent tort for breach
of duty of good faith and fair dealing, this Court

finds that South Dakota's not recognized that action.

The Plaintiff's Motion for Summary Judgment is

denied, and the Defendant's is granted. I domn't

~ KIM E. CALLIES COURT REPORTING
P.O. Box 487, Madison, SD 57042 (605) 256-5285

ProApp. 0004 R. 1724
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believe there's anything else I have to deal with
today for the parties. The -- I know you all worked
very hard on it, we read everything, I will give this
back to you, you will need it for your record.

MR. CULHANE: Thank you, Judge.

THE COURT: Mr. Evans, anything further today?

MR. EVANS: No, Your Honor. We'll prepare the
Order and mail it to you after counsel has an
opportunity to review it.

THE COURT: Alright. Mr. Culhane, anything

MR. CULHANE: Nothing, sir.

THE COURT: Alright. Thank you.

(End of the proceedings) .

KIM E. CALLIES COURT REPORTING
P.O. Box 487, Madison, SD 57042 (605) 256-5285
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IN THE SUPREME COURT
OF THE
STATE OF SOUTH DAKOTA

Ivan Zochert, individually and as

Administrator for the Estate of Lenore Zochert,
Appelant,

APPELLANT’S

Vs, DOCKETING STATEMENT

Protective Life Insurance Company, #
Appellee.

SECTION A. TRIAL COURT

1. The circuit court from which the appeal is taken: Third Judicial Circuit
2. The county in which the action is venued at the time of appeal: Moody County
3. The name of the trial judge who entered the decision appealed: = Honorable Patrick T. Pardy

PARTIES AND ATTORNEYS

4. Identify each party presently of record and the name, address, and phone number of the
attorney for each party.

Attorneys for Appellant:  Attorneys for Appellee:

Seamus W. Culhane Edwin E. Evans Katharine A. Weber

Nancy J. Turbak Berry Ryan W. W. Redd Maynard, Cooper & Gale, P.C.
Turbak Law Office, P.C.  Evans Haigh & Hinton, LLP 1901 Sixth Avenue North, Ste. 2400
26 S. Broadway—Suite 101 North Main Avenue, Birmingham, AL 35203

100 Suite 213 kweber(@maynardcooper.com
Watertown, SD 57201 PO Box 2790 (205) 254-1070

seamus@turbaklaw.com  Sioux Falls, SD 5§7101-2790

nancy(@turbaklaw.com ecevans@ehhlawyers.com

(605) 8B86-8361 rredd@ehhlawyers.com
(605) 275-9599

SECTION B. TIMELINESS OF APPEAL

1. The date the judgment or ORDER appealed from was signed and filed by the trial court:
a, Judgment was signed and filed by the trial court November 7, 2017.

2. The date NOTICE OF ENTRY OF JUDGMENT or order was served on each party:
a. NOTICE OF ENTRY OF JUDGMENT was served by Odyssey File and Serve
system on November 8, 2017.

50CIV14-000061 1
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3. State whether either of the following motions was made:

a. Motion for judgment n.o.v., SDCL 15-6-50(b): No
b. Motion for new trial, SDCL 15-6-59: No

NATURE AND DISPOSITION OF CLAIMS

4. State the nature of each party’s separate claims, counterclaims or cross-claims and the trial
court’s disposition of each claim:

Plaintiff filed a breach of contract claim against Defendant for failure to pay insurance
contract benefits due to Plaintiff after Plaintiff”s late wife, who was also an insured, was
diagnosed with breast cancer and filed a claim for cancer related benefits on an in-force
cancer insurance contract purchased 22 years earlier. After the diagnosis of breast
cancer, following anesthesia & biopsy, surgery & anesthesia, multiple doctor and nurse
visits, a hospitalization, and an intensive care stay, Defendant made only partial payment
of the amounts owed under the surgical benefit in the policy.

Defendant did not notify Plaintiff of other potential benefits under the policy. Defendant
did not make any investigation into things that would lead to the payment of Plaintiffs
benefits for the things that were clearly owed under the insurance policy, including the
surgical biopsy, anesthesia that accompanied the biopsy and the eventual surgery to
remove the cancer, in hospital room and board, in hospital attending physician and
nursing benefits, nor home recovery benefits. These benefits were all available under the
policy, many of which were clearly owed from the very beginning of the claim.

Plaintiff hired counsel, who made investigation that Defendant should have made,
identified potential coverages and after approximately 24 months, was able to obtain for
Plaintiff most of the benefits that had been arbitrarily and unfairly withheld from
Plaintiff. Because of the Defendant’s complete and total failure to investigate Plaintiff’s
claim, Defendant’s failure to fairly process Plaintiff’s claim, Defendant’s failure to
disclose applicable coverages and Defendant’s failure to treat Plaintiff’s interests with
equal consideration to its own interests, Plaintiff also filed suit for the breach of the
implied duty of good faith and fair dealing i.e. “insurance bad faith” implicit in the cancer
insurance contract at issue.

Defendant alleges that because it made payment of benefits it owed once Plaintiff’s
counsel obtained medical records, identified potential coverage(s), and specifically
requested payment of particular benefits within 30 days of receiving various submissions,
it did not breach the contract nor act in bad faith for failure to fairly investigate, process
and pay a claim that it received as much as two years prior. Defendant also alleges that
Plaintiff acted in bad faith.

The trial court ruled that Defendant did not breach the insurance contract. The trial court
also ruled that there is no cause of action for the implied breach of good faith and fair
dealing in insurance contracts in South Dakota. The trial court further ruled that if there

50CIV14-000061 2
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is a bad faith cause of action in South Dakota, there are no genuine issues of material
facts to be tried to a jury regarding said cause of action. Thus, the trial court denied
Plaintiff’s MOTION FOR SUMMARY JUDGMENT, granted Defendant’s MOTION FOR
SUMMARY JUDGMENT, dismissed Plaintiff’s COMPLAINT with prejudice, and
awarded Defendant costs in the sum of $1,446.40.

5. Appeals of right may be taken only from final, appealable orders. See SDCL 15-26A-3 and 4.

a. Did the trial court enter a final judgment or order that resolves all of each party’s
individual claims, counterclaims, or cross-claims? Yes.

b. If the trial court did not enter a final judgment or order as to each party’s
individual claims, counterclaims, or cross-claims, did the trial court make a
determination and direct entry of judgment pursuant to SDCL 15-6-54(b)? N/A

50CIV14-000061 :
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Dated December 5, 2017

Scamts W. Culhane

Nancy J. Turbak Berry

26 South Broadway, Suite 100
Watertown, SD 57201
605-886-8361
scamus(lurbaklaw.com
nancy(@turbaklaw.com
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Ivan Zochert v,
Protective Life [nsurance Company

1 A Well, the funeral home furnished them.
2 Q Gave you the death certificate?
3 A Yeah.
4 Q And then did you submit it to the insurance
5 company or did somebody on your behal?
6 A [think I sent it to them, yes.
7 Q And that was a requirement that they said they
8 needed that; right?
9 A Yes.
10 Q And so you did that?
11 A Yes.
12 Q Exhibit 1, the Protective Life Insurance policy
13 that you bought back in 1990, did you know that was
14 a cancer policy when you bought it?
15 A Yes.
16 Q You knew it wasn't a life insurance policy?
17 A Oh, yeah. Yeah.
18 Q And you knew it wasn't a health insurance
19 policy?
20 A Yeah.
21 Q But it was a policy for -- to pay for some
22 benefits for cancer treatment; correct?
23 A Yeah. It was supposed to cover -- supposed to
24 cover any costs with cancer.
25 Q Why did you and your wife decide to buy a

Video Deposition

Page 17 |

Ivan Zochert
November 17, 2016

Page 19

considered you had this disability because of the
heart surgery, so you just went on Medicare;
carrect?

A Yeah

Q Have you ever had any Medicare supplemental
coverage, a Medicare supplement policy?

A Well, we do -- yeah, [ do, Ii's -- I'm trying

to think of the name of the company. Yeah, I do.
We had Blue Cross for a lot of years, and then we
switched now --

11 Q Yeah,

12 A --to Medica.

13 Q But, I mean, Medicare only pays a portion of
14 your medical bills if you - if you get sick; right?
15 A Yeah. I guessso.

16 Q And then you have a supplemental policy that
17 you pay for and pay a premium for to get additional
18 benefits that Medicare doesn't cover?

19 A Yeah. Yeah

20 Q Okay. So ifyou went on Medicare after your
21 heart surgery, when you bought this cancer policy
22 you would have already been on Medicare; correct?
23 A 1 suppose, but that was before that.

24 Q Well, if you were 58 --

25 A Fifty-eight, yeah. It was before that, yeah.

W oo = oo s W

-
(=]

cancer insurance policy?

A
Wind, hail, and So'forih. Cancer, I -~ you can't

1
2
k|
4
5 control that. When it comes, it comes.
6
7
8

Q During your life, before you turned 65 and went
on Medicare, did you have health insurance?
A Oh, yes.
9 Q And that would provide benefits for you if you
10 were ill; correet?
11 A Yesh.
12 Q Including if you had cancer; right?
13 A TIsuppose. [--1don't --
14 Q But this was going to be an additional benefit
15 that was related to cancer only?
16 A Yeah.
17 Q You understood it wasn't for health insurance,
18 in general?
19 A Yeah. Right
20 Q@ Did you go on Medicare when you turned 657
21 A [ had bypass surgery, heart surgery when [ was
22 58, and they put me on Medicare. Back then it was
23 just automatic, you went. They didn't even ask you.
24 Just put you on.
25 Q And so because of your heart surgery you were

Page 18

Page 20

1 Q Yeah. Because this you would have gotten in
2 1990. So in 1990 you would have been 66 years old
3 or so, about?

4 A Yeah, yeah.

5 Q Except for this Protective Life policy and the

6 life insurance for your wife that we talked about

7 earlier, have you ever had to submit other claims to

8 insurance companies?

9 A Well, we had things happen. My wife had both
10 hips replaced and one knee. I'm sure the insurance
11 paid for it. 1know they did.

12 Q@ Yeah.
13
14
15
16

17 Q And you had to submit certain things to the
18 insurance company for that?

15 A Well, they'd just come out and take pictures of
20 things.

21

22

23

24
23

Pat Beck, Court Reporter 605.351.8200
stenopat@sio.midco.net

PM CST Moody County, South Dakota
ProApp. 0011

(5) Pages 17-20

50CIV14-000061
R. 1467
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Ivan Zochert v.

Protective Life Insurance Company

Video Deposition

Ivan Zochert

_Nnvember 17, 2{56

Page 21 = - Page 23
1 (othe correct? 1 Q Allright, Did he go over different -- do you
2 A (Yeah. Yeah. They come outand inspectit,and | 2 recall if he went over different types of policies
3 then [ get a contractor to come in and see what it 3 with you and that had different benefits?
4 4 A [don't remember.
5 5 Q Longtime ago?
6 0 & A Yeah
7 Q And that's fine. If you don't remember, that's
8 fine. I'm just trying to get your best recollection
9 of what you do remember. Okay, sir? Thank you.
nd 10 I also note in Exhibit | that it says that
) 11 the policy you are getting from him, under No. 3
12 A ¥es) 12 here, it says, "Is this insurance intended to
13 Q The life insurance policy that you had on your |13 replace or change other cancer insurance in force?"
14 wife, did that -- was that through the same person 14 And you have the name of Capitol American Life
15 that sold you this Exhibit 1, this Richard Belsaas? 15 [nsurance Company and a policy number written down
16 A Belsaas. It could have been, yesah. 16 there. Do you see that? Take a minute and look at
17 Q Okay. [ mean, do you think you had, you had |17 that?
18 other busingss dealings with him other than thisand |18 A (Witness complies with request.)
19 your kids as well? 19 Q And I guess my question is: Were you replacing
20 A Yeah. He probably did sell that to us. 20 acancer policy that you had before this?
21 Q Okay. Now, one of the documents that your 21 A Idon't know.
22 lawyer, Mr. Culhane, gave us is what I'm goingto |22 Q Okay. Don't remember?
23 show you. If says, "Cancer Pay Plus." And thisis |23 A (Witness indicates.)
24 Exhibit 12. Have you ever seen that before that you {22 Q Did you have any other cancer insurance
25 know of? 25 policigs other than Exhibit 1, the one that we have
Page 22 Page 24
1 A Dick Belsaas. 1 here in front of us?
2 Q That's what [ wondered. It has the insurance z A Not that I know of.
3 agent's stamp on it here on the first page. Did he 3 Q Okay. Now, when you bought Exhibit 1, do you
4 give that to you, do you know? 4 know, did your agent, Mr. Belsaas, bring it out to
5 A TIdon't know. Ifit was part of the policy, 5 youand give it to you, do you recall?
6 well, he probably did. I --Idon't know. § A Did he what?
7 Q Okay. Well, that was my question, whether you | 7 Q Bring it out and deliver it to you, the policy?
8 understood this was a part of the policy or not, but 8 A [don't remember.
s you just don't know? 9 Q Okay. And the reason | ask is I think
10 A Isuppose itis, but T don't know for sure. 10 sometimes they just mail you a policy and sometimes
11 Q Yeah. Well, the reason [ ask that is when [ 11 anagent will bring it out and give it to you. And
12 look -- go back to Exhibit I, in your application 12 do you recall which happened in this case?
13 here, it talks about different policies that are 13 A Well, we're in Watertown so many times, and [
14 available, cancer policy. And you can get 2 CA-05, |14 don't know. [ may have stopped and picked it up. [
15 a CA---or[guessaCA-03, a CA-04, and a CA-05. |15 don't know.
16 Do you see that? 16 Q Sounds right -- sounds fair. And [ guess my
17 A Yeah. 17 question is: Did he ever go over this with you, the
18 Q And apparently you picked the CA-05. 18 policy and what the benefits were?
19 A So? 19 A Well, as far as I remember it was supposed to
20 Q Well, and this -- and this Exhibit 12 shows a 20 pay for everything cancer.
21 CA-08 which would be a different policy. AndsoI'm |21 Q Okay. Butdid he ever go over and talk to you
22 wondering if this was given to you by him but it was |22 about that, talk about it?
23 something that was different than this policy that 23 A Well, I suppose he did. ['ve known Dick for a
24 you bought. Do you know? 2¢ few years.
25 A Don't know, 25 Q Is he still alive?
Pat Beck, Court Reporter 605.351.8200 (6) Pages 21 - 24
stenopat@sio.midco.net
Filed: 10/6/2017 4:28:52 PM CST Moody County, South Dakota 50CI1V14-000061
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[van Zochert v.
Protective Life Insurance Company

Video Deposition

Ivan Zochert
November 17, 2016

Page 33 Page 35
1 Q Okay. 1 MR. CULHANE: Thank you.
2 A AndT got along good with everybody. 2 Q (By Mr. Evans) And then I'll show you
3 Q When you sent in Exhibit 3 to Protective Life 3 Exhibit 5, and it looks to me that Dr. Christensen's
4 with that doctor's statement, and then this form 4 clinic, the Sanford Clinic here in Watertown, sent
5 that you signed, and the hospital bill; did you have 5 that pathology report to them. Is that what
& any objection to furnishing that information to 6 happened? Is that what your understanding is?
7 Protective Life? 7 A Well, I suppose. They'd be the ones that would
8 A No. Idon't think I did. g send it.
s Q Okay. [ mean, they'd requested it and so 9 Q So when they asked you for a copy of'it, you
10 that's what you sent them; correct? 10 had the doctor's office send it?
11 A Yeah, yeah. 11 A [ suppose.
12 Q ([mean, youdidn't objectorsay, Whydoyou |12 Q And, again, didyouhave any objection o
15 need this, or, Imnot going to send ittoyou,or 13 sending that pathology report?
14 anything like that? 14 A No
15 A No, no, no, no, no. 15 MR. CULHANE: Those are pages 203 -- 202 and
16 Q (Okay. Didyouhave any problem with fimishing |15 203?
17 (iffo'them? T'mean, did you have any concemsor (17 MR. EVANS: Yes.
1s  problems about furnishing this to them? 18 MR. CULHANE: Okay.
19 A Nojno) 19 Q (By Mr. Evans) I'mean, they Said they needed
20 Q Next I'll show you -- and this is maybe one of 20
21 the things that you and Mr, Culhane looked at. This |21 (Caneerand s you made arcangements (o gét them that
22 looks like a check that they sent you -- or an 22 (information?
23 explanation of benefits, I should say, not acheck. |23 A (¥eah
24 An explanation of benefits that they sent you that |24 Q (Allright! And that Was okay with you?
25 it says the date processed was September 21,2012, {25 A §Well; yes. You got o give them the
Page 34 Page 36
1 Do you recall getting that in the mail 1 information.
2z from them? 2 Q [ understand. I mean, that secmed like a
3 A No. 3 reasonable request to you for them to ask for that
4 Q You don't recall that? 4 pathology report and then send it in?
5 A Well, they're just asking for reports, aren't 5 A (Oh, yes. Yes.
6 they? 6 Q [I'mnext showing you Exhibit 6, which is
7 Q 1think that what they said is that they wanted 7 Protective Life 31 with a page attached that's not
8 a pathology report -- 8 Bates stamped.
s A Yeah. 9 MR. CULHANE; Can we use the Batcs stamped one
10 Q -- with the diagnosis of cancer. Do you recall 10 if[ have one?
11 getting that? 11 MR. EVANS: Pardon?
12 A Well, I don't know if I got it. I think the 12 MR. CULHANE: Can we use --
13 doctors would have furnished that. 13 MR. EVANS: No. It's just the second page that
14 Q Okay. But [ think that this came to you, and 14 doesn't have a Bates stamp. First page does.
15 then did you make arrangements to send the pathology |15 MR. CULHANE: Okay. All right.
16 report to them, do you recall? 16 Q (By Mr. Evans) So Exhibit 6, de you recall
17 A Idon't remember if I sent it or what. 17 receiving that check then from Protective Life?
18 MR. CULHANE: What Bates number? You're |18 A For 4207
19 leooking at 201 on the front page of Exhibit 4? 19 Q Yes.
20 MR. EVANS: Yes. 20 A Yeah, [ got that when I -
21 MR. CULHANE: But [ see there's multiple pages |21 Q And did you cash the check?
22 there. 22 A After a while, yeah. Yeah.
23 MR. EVANS: There's the next page which is -- |23 Q And then what happened next after you got
24 oh, the reason there's multiple pages is because 24 Exhibit 6 and cashed the check?
25 you're supposed to get one. 25 A (Witness indicates.)

o’

Pat Beck, Court Reporter 605.351.8200

(9) Pages 33 - 36

stenopat(@sio.midco.net
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Ivan Zochert v,
!’rotective Life Insurance Con}p_an_j_«' L

Video Deposition

Ivan Zochert
November 17, 2016

Paged7 | I Page 39
1 Q Do you recall calling them and asking them why | 1 ’
2 the check wasn't bigger than that? 2
3 A [Idon't think I called them, If [ did I don't 4
4 remember it. 4
5 Q Fairenough. And, again, we're talking about a 5 to handle it.
6 phone call several years ago? 6§ Q Okay. So as far as furnishing them information
7 A Yeah 7 or doing whatever needed to be done, that was -- you
8 Q Soldon't blame you for not remembering. But | 8 just left that to the lawyer?
9 [ want to show you Exhibit 7, which is Protective g A I--1guessso. Ididn't have any other
10 Life 0216. And this -- the reason [ say you might 10 information.
11 have called on this because the first sentence says, |11 Q Okay. I mean, do you recall you having any
12 This letter is in regatds to our phone call on 12 further contact at all with Protective Life after
13 December 13, and your inquiry, which suggests to me, |13 you got the letter in December of 2012, Exhibit 7?
14 at least, that you might have called them and asked |14 A No. [ don't remember. IfIdid, I don't
15 aquestion about your -- 15 remember it.
16 A Looks like it, by that. 16 Q Okay.
17 Q And then they sent you this letter to explain; 17 A My wife died shortly after.
18 correct? 18 Q [think in August -- early August 2012, did
19 A Isuppose, yes. 19 she?
20 Q Do you recall getting the letter as we sit here 20 A Yeah. The 2nd of August.
21 now or not? 21 Q And -- and what was her -- what caused her to
22 A No, I don't, but I must have. 22 pass on?
23 Q Fair enough. Do you recall what you did after |23 A They took her down to the -- see, the home in
24 getting a copy of Exhibit 7, this letter? 24 Webster is right part of the hospital. They took
25 A Well, sometime in there | went and talkedto an |25 her down there and said they couldn't do anything
Page 38 Page 40
1 attomney. 1 with her. And they called me and wanted to know if
2 Q Okay. And I think you're right because the 2 she should go to Watertown. And I said, well, yes,
3 next thing that [ have in order here as far as the 3 get going and I'll be down there. And when [ got to
4 paper trail, so to speak, Exhibit 8 looks like a 4 Watertown, Dr. Feeney was the one looking after her
5 letter from Mr. Culhane to the insurance company in | 5 up there. And he met me before [ went up there, and
6 March of 2013. Take a minute and look at that, if 6 he told me she wasn't going to make it. She was
7 you would, sir. 7 already dead.
8 A (Witness complies with request.) Yeah. 8 Q Kind of an overwhelming infection of some kind,
9 Q [s it fair to say that after you got Exhibit 7 9 was it, that got her?
10 that said that we've paid you according to the 10 A She was so full of infection that nothing
11 policy, that you went to see Mr. Culhane sometime |11 would -- they couldn't make anything respond
12 after that? 12 anymore.
13 A Yes. 13 MR. CULHANE: I believe you said 2012, but
14 Q After you went and saw Mr. Culhane, did you 14 that's not right.
15 have any further contact with Protective Life or 15 MR. EVANS: I'm sorry. 2013.
16 anyone at Protective Life, or did you just leave it 15 MR. CULHANE: I think it was '13,
17 up to him? 17 MR. EVANS: 2013. Yeah.
18 A [don'tknow. Idon't remember that they 18 A Yeah. She was cold when I got there.
19 contacted me, but I'm sure they did him. 19 Q (By Mr. Evans) Any further cancer treatment
20 Q No,no. AndI koow that. I'm 20 that she had after she had those surgeries in the
21 b 21 summer of 20127
22 (turm itall 22 A No, Ithink she had some infection once.
21 A 23 Q But, [ mean, no more treatment for her cancer.
24 Q 24 A No. No. She came up clean as far as the
25 And |25 cancer goes.
Pat Beck, Court Reporter 605,351.8200 (10) Pages 37 - 40
stenopat(@sio.midco.net
Filed: 10/6/2017 4:28:52 PM CST Moody County, South Dakota 50CIV14-000061
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Ivan Zochert v, Yideo Deposition Ivan Zochert
Protective Life Insurance Company November 17, 2016
I pageat | " Page4d|
1 Q And she never -- I notice she never had 1 cash it?
2 chemotherapy or anything like that? 2 Q That was going to be my nex! question. But if
3 A No, no. They -- he had a doctor in Watertown 3 youdon't remember whether you got it or not you
4 at this Cancer Center, Sanford's here, working with | 4 probably don't remember if you cashed it.
5 him and advising him, too. No. No, they got —- s A Well, you should know if they got the check
6 Q Sothey decided no chemotherapy drugs or -- 6 back.
7 A No. They said she didn't need it. They got it 7 Q Well, | understand. I'm just asking you. [
g all 8 haven't asked them if the check was ever cashed. I
9 Q Okay. And no radiation as far as - 9 was just asking you since I'm here, but that's a
10 A No. 10 good point. Ican ask them.
11 Q - that they have sometimes? 11 A Well, [ don't remember getting it, but if I got
12 A No. 12 it | most likely cashed it.
13 Q None of that. Okay. 13 Q [understand. Just a few general questions and
14 A They could answer those questions better than I |14 I'm done.
15 can. 15 Did you ever express any objection to
16 Q No. lunderstand. ['m just trying to get a 16 Protective Life Insurance Company to having to
17 general idea as long as we're here, sir, but 17 furnish them a copy of the bills from the hospital
18 appreciate you irying to help me, but L understand |18 and the doctor to review before they paid them, or
19 that you aren't a physician and neither am L 19 paid -- issued a check to you? Did you ever object
20 Do you know, did this Exhibit 8 where 20 to that?
21 your -- Mr. Culhane writes Protective Life [nsurance (21 A Did | what?
22 in March of 2013, it shows you got a copy of that 22 Q Ever object to having to send in these bills
23 letter. So he's sending copies of the letters to 23 #
2¢ you. Do you know if he ever got an answer to this |24 A
25 letter from Protective Life? 25 Q Okay. I mean, I just wondered if you ever
Page 42 Page 44
1 A Ifhe did? 1 said, I'm not doing this, or, This isn't reasonable,
2 Q Yeah. 2 or, I object to doing this; did you ever do that?
3 A Idon't know, [ can't say that I saw that, 3 A [don't think so, but --
4 that [ remember. | don't know. 4 Q Okay.
5 Q Okay. Again, after this, the correspondence or 5 A --1don't remember doing it.
§ the dealings between the insurance company were 6§ Q Well, in fact, you did submit some of the bills
7 between the insurance company and Mr. Culhane and | 7 (When they asked you to, didn't you?
8 you just were having him handle it? 8 A Well, I'm sure they got copies of any bills
9 A Yeah 9 they wanted.
10 Q Showing you Exhibit 9, it looks like in May of |10 Q Tunderstand. I'imean, when thicy asked you for
11 2013 you got another check from Protective Life; is |11 (Copiesof the'bills; or the pathology report, of
12 that correct? 12 whatever, you made arrangements for those to be sent
13 MR. CULHANE: The exhibit's over the Bates. |13 ([(0'them;corect?
14 What is that Bates? 14 A (¥eah)
15 MR. EVANS: Well, it's whatever check is 15 Q And that was okay with you; you didn't have a
16 dated ~- processed on May 9th, 2013. 16 problem with that?
17 MR. CULHANE: I've got one from May 13th. (17 A No, a0
18 MR. EVANS: That's May |3th. That's what 'm |18 Q (Andthen afiesyou fimed it overto
19 saying. 13 Mr, Culhane, it was up to him to submit what the
20 MR. CULHANE: [ thought you said May 9th. I'm |20 (nSirance company wanted?
21 sorry. Okay. Yes, [ think that's Bates number 32, |21 A &8
22 [ believe. 22 MR. EVANS: That's all I have. Thank you.
23 Q (By Mr, Evans) Do you recall getting that 23 MR. CULHANE: Ivan, | want to ask you a few
24 check? 24 questions. Do we need to take a bathroom break?
25 A Tdon't remember that check exactly, but did [ 25 We'll take a bathroom break and switch places.

DEHT Pat Beck, Court Reporter 605.351.8200

(11) Pages 41 - 44

stenopat@sio.midco.net

ProApp. 0015
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Benefits and Health Administration

P.0. Box 10807 Bimingham, AL 35202
Toll Free 1-800-866-3808

August 17, 2012
Claim Form Request

L.eonard Zochert
13758 441 Ave
Webster, SD 57274-5707

RE: Protective Life Insurance Company
Insured: lvan E. Zochert
Patient: Ivan E. Zochert
Policy Number: D00054903

Dear Insured:

This letter acknowledges receipt of your request for claim form(g). Enclosed you will find the claim
form(s) you have requested. We strive to provide the best customer service by processing this
completed claim according to the palicy provisions as quickly as possible,

If you have any questions conceming the above, please do not hesitate to contact us at our toll-free
number of 1-800-866-3808. We are available Monday through Thursday from 8:00 AM to 5:00 PM
CST and on Friday from 8:00 AM.to 3:00 PM CST.

Sincerely,

Debi Henry
Benefits Department

Providing Services For: Protective Life Insurance Company / Protective Life and Annulty Insurance Company
HumaneaDental Life Insurance Company / UNUM /Rellance Standard Life Insurance Company / Alimerica Financial Lite
SunAmerica Life Insurance Company / Molina Healthcare Insurance Company / Anthem Life Insurance Company of Indiana
John Hancock Life Insurance Company (U.S.A.) / First UNUM Life Insurance Company / Standard insurance Company
Jafferson National Life Insurance Compeany / Aetne Life Insurance Company / ING Life Insurance and Annuity Company

Protectivelife 0174

Filed: 10/6/2017 4:28:52 PM CST Moody County, South Dakota 50CIV14-000061
ProApp. 0016 R. 1316




Protective Life Insurance Company

P. 0. Box 10807
Bimingham, AL 35202
1.800-866-3808
Please include your policy number on all deccuments.
Polley Number Insured's Name Patient Name

] Cancer Policy [[]Hospital Intensive Care Policsy [] Dread Disease

e LT e T g T

? R yort to you Ifthe diagnosis of cancer w made clinically instead of;liathological,
piease submit the clinical evidence that established the diagnosis of cancer.

» Please have your doctor complete section B! Physician's Statement.
DREAD DISEASE:
+ Submi all bills related to this Dread Disease. All bills should be itemized and should Include the dlagnosis,
services rendered, and actual charges for the service, provider's name valid address, phone number and Tex ID
#
» Please have your doctor complete section B: Physician's Statement.
HOSPITAL INTENSIVE CARE CLAIMS:
« Send a copy of your hospital bill that lists the number of days confined In the Intensive Care Unit,
» This bill should include the diagnosis, services rendered, and actual charges for the service, Provider's Name
Address, Phone Number and Provider's Federal Tax |dentification Number,
» Ifyour confinement is due to an accident, please have your doctor complete section B: Physician's Statement.
« |fyou policy has been issued within the last 24 months, please have your doctor complete section B: Physician's
Statement,
DECEASED
* Please include a copy of the death certificate If the Insured/patient is deceased.

SECTION A: PATIENT INFORMATION

Last Name First Name Migdie Initial

Address ( ) New Address please check box
City State Zip

Social Security Number (optional) / [ Date of Bith___ /[ Sex M F[
Phone Number ( ) - RELATIONSHIP: [] Self []Spouse [[] Dependent

Dependent Full Time Student [ 1Y [N, s Dependent Married? (] ¥ [N
O Eliglble for Medicare Benefits: Effective Date if Applicable:

O Eligible for Federal or State Medlcald Benefits: Effective Date If Applicable:

INSURED / PATIENT SIGNATURE Relationship if other than Insured Date

ProtectiveLife 0175

Filed: 10/6/2017 4:28:52 PM CST Moody County, South Dakota 50CIV14-000061
ProApp. 0017 R. 1317
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PHYSICIAN STATEMENT

POLICY NUMBER PATIENT NAME

Fallure to complete this form In Its entirety may result in a delay in processing this claim,

Please include your pducy number on all documents.

SECTION B: PHYSICIAN'S STATEMENT (To be completed by your treating physician)

1, Has patlent been dlagnosed with Cancer: YN[

2. Date of Initial diagnosis: / /
3. Patlent first consulted with you for this condition on: / /
4. Has patient ever had same or similar symptoms : Y N [J

5. Did any cther Physlician previously treat the patient: Y [N [J
If Yes, Physician's Name

Referring Physiclan's Address

Referring Physician's Phone Number

+ Hospitalization Information:

1. Admission Date: / ! Discharge Date__ [/ Diagnosis / ICD Code

Hospital Name:

Hospital Address: City. State

2. Admission Date: / / Discharge Date__ /

S - T R S

Diagnosis / ICD Code
Hospital Name:

Hospltal Address: City State

s Sur I on:

Date: / / CPT Code! Description: Charge

Date: / / CPT Gode: Description: Cherge

¢ Physician Information:

Physician's Name

(PLEASE PRINT)
Physiclan's Address
City State Zip
Physician’s TAX ID # Phone Number Fax Number
Physician's Signature Date

Protectivelife 0176

Filed: 10/6/2017 4:28:52 PM CST Moody County, South Dakota 50CIV14-000061
ProApp. 0018 R. 1318
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Benefits and Health Administration

Division of Protective Life Insurance Company

PO Box 10807 Birmingham, AL 35202 Toll Free 1-800-866-3808

AUTHORIZATION TO OBTAIN AND DISCLOSE INFORMATION FOR EVALUATION OF CLAIM

1 Authorization and Purpose |, the owner af Policy #

authorize Pratective Life Insurance Company and its reinsurers to obtain and use informatian about or relating to the
insured that is relevant to evaluating a claim for benefits of a Protective policy insuring the life of the insured, With this
authorization, Pratective may obtain and use health and medical information, including but not limited to information
about drug use, alcahal use, nicotine use, physical diseases and illness. With this authorization Protective may also
obtain information about mental diseases and lliness including psychiatric disorders.

2 Persons and Organizations Authorized to Release and Disclose Information | authorize the following person(s) and
organization(s) to release and disclose the information described in paragraph 1 to Protective or its agents acting on its
behalf: (i) doctor(s); {ii} medical practitioners; {iii} pharmacists; (iv) medical and related facilities, including hospitals,
clinics, facilities run by the Veteran’s Administration, The Cleveland Clinic Foundation and The Mayo Clinic; {v) insurers;
(vi) reinsurers; (vii) Medical Information Bureau, Inc. (MIB); {viii) emplayers of the insured; and (ix) commercial
consumer reporting agencies (CRA). All of these persons and organizations other than MIB may release the information
described above to a CRA (such as Equifax Medical Services) acting for Pratective. MIB may not release the information
described in paragraph 1 to a CRA. | authorize Pratective to release and disclose any information obtained through this
authorization to its reinsurers, its affiliated companies, the insured’s insurance agent or agents servicing the insured’s
Protective policy or policies and persans or organizations providing services, including legal and investigative services, to
Protactive relating to ¢laims administration.

3 Expiration of this Authorization This authorization shall be valid from the date signed for the duration of a claim for
the benefits of a Pratective Insurance policy. This autherization shall expire on the earlier of the date the claim for which
this authorization is given is either paid or denied or twenty-four months from the date this authorization is signed.

4 Revocation of this Authorization | understand that | have the right to revoke this authorization by writing to Claims
Administration P.O. Box 3129 Brentwood TN 37024-3129. | also understand that revocation of this authorization will nat
affsct any action taken in reliance on this authorization before Protective receives written notice of the revacation nar
will the revocation be effective to the extent other law provides Protective with the right to contest a claim under the
policy or the palicy itself.

Signature and Date of Authorization

| have had full opportunity to read and consider the contents of this authorization. | understand that | may
refuse to sign this authorization and that Protective does not condition payment of a ¢laim for benefits on
whether or not | sign this authorization. | further understand that pursuant to the policy, Protective is eligible to
require written proof of loss in order to process a claim under the policy. | also understand that by signing this
form | am granting to Protective the authority to obtain, use and disclose information as described for the
purposes stated in this form. | further understand that if the persons or arganization | authorize to obtain or use
the information through this authorization are not subject to federal health information privacy laws, they may
disclose the information, and it may no longer be protected by the federal health information privacy laws.

Signature, , Palicy Cwner
Signature . Insured (if different from owner)
Date

YOU ARE ENTITLED TO A COPY OF THIS AUTHORIZATION AFTER YB%%%W! Life 0177

Filed: 10/6/2017 4:28:52 PM CST Moody County, South Dakota 50CIV14-000061
ProApp. 0019 R. 1319



Arkansas, Louisiana, Rhode Island, West Virginia: Any person who knowingly presents a false or
fraudulent claim for payment of a loss or benefit or knowingly presents false Information in an application for
insurance is guilty of a crime and may be subject to fines and confinement in prison.

Alaska: A person who knowingly and with intent to injure, defraud, or deceive an insurance company files a
claim containing false, incomplete or misleading information may be prosecuted under state law.

Arizona; For you protection Arizona law requires the following statement to appear on this form: Any person
who knowingly presents a false or fraudulent claim for payment of a loss is subject to civil and criminal
penalties.

California: For your protection California law requires the following to appear on this form: Any person who
knowingly presents a false or fraudulent claim for the payment of a loss is guilty of a crime and may be subject
to fines and conflnement in state prison.

Colorado: It is unlawful to knowingly provide false, incomplete, or misleading facts or information to an
insurance company for the purpose of defrauding or attempting to defraud the company. Penalties may include
imprisonment, fines, and denial of insurance and civil damages. Any insurance company or agent of an
insurance company who knowlingly provides false, incomplete, or misleading facts or information to a policy
holder or claimant for the purpose of defrauding or attempting to defraud the policy holder or claimant with
regard to a settlement or award payable from Insurance proceeds shall be reported to the Colorado Divislon of
Insurance within the Department of Regulatory Agencies.

Delaware: Any person who knowingly, and with intent to injure, defraud or deceive any insurer, files a
statement of claim containing any false, incomplete ar misleading information is guilty of a felony.
Washington DC: WARNING: It is a crime to provide false or misleading information to an insurer for the
purpese of defrauding the insurer or any other person. Penalties include imprisonment and/or fines. In addition,
an insurer may deny insurance benefits if false information materially related to a claim was provided by the
applicant.

Florida: Any person who knowingly and with intent to injure, defraud, or deceive any insurer files a statement
of claim or an application containing false incomplete, or misleading information is guilty of a felony in the third
degree.

Idaho: Any person who knowingly, and with intent to defraud or deceive any insurance company, files a
statement of claim containing any false, incomplete, or misleading information is guilty of a felony.

Indiana: A person who knowingly and with intent to defraud an insurer files a statement of claim containing
any false, incomplete, or misleading information commits a felony.

Kentucky: Any person who knowingly and with intent to defraud any insurance company of other person files
a statement of claim containing any materially false information or conceals, for the purpose of misleading,
information concerning any fact material thereto commits a fraudulent insurance act, which is a crime.

Maine: It is a crime to knowingly provide false, incomplete, or misleading information to an insurance
company for the purpose of defrauding the company. Penalties may include imprisonment, fines or a denial of
insurance benefits.

Maryland: Any person wha knowingly or willfully presents a false or fraudulent claim for payment of a loss or
benefit or who knowingly or willfully presents false information in an application for insurance is guilty of a
crime and may be subject to fines and confinement in prison. "MD code Ann. Ins. HB 301, 27-805."
Minnesota: A person who files a claim with intent to defraud or helps commit a fraud against an insurer is
guilty of a crime.

New Hampshire: Any person who, with a purpese to injure, defraud or deceive any insurance company, files
a statement of claim containing any false, incomplete or misleading information is subject to prosecution and
punishment for insurance fraud, as provided in NH Rev. Stat. Ann. 638:20.

New Jersey: Any person who knowingly files a statement of claim containing any false or misleading
information is subject to criminal and clvil penaities.

New Mexico: Any person who knowingly presents a false or fraudulent claim for payment of a loss or benefit
or knowingly presents false information in an application for insurance is guilty of a crime and may be subject
to civil fines and criminal penalties.
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New York: Any person who knowingly and with intent to defraud any insurance company or other person files
an application for insurance or statement of claim containing any materially false information, or conceals for
the purpose of misleading information concerning any fact material thereto, commits a fraudulent insurance
act, which is a crime, and shall also be subject to civil penalty not to exceed five thousand dollars and the
stated value of the claim for each violation.

Ohio: Any person who, with intent to defraud or knowing that he is facllitating a fraud against an insurer,
submits an application or files a claim containing a false or deceptive statement Is guilty of insurance fraud.
Oklahoma: WARNING: Any person who knowingly, and with intent to injure, defraud or deceive any insurer
makes any claim for the proceads of an insurance policy containing false, incomplete or misleading information
is guilty of a felony.

Pennsylvania: Any person who knowingly and with intent to defraud any insurance company or other person
files an application for Insurance or statement of claim containing materially false information ar conceals for
the purpose of misleading, information concerning any fact thersto commits a fraudulent insurance act, which
is a crime and subjects such a person to criminal and civil penalties.

Puerto Rico: Any person who, knowingly and with intantion of defrauding presents faise information in an
insurance application, or presents, helps or causes the presentation of a fraudulent claim for the payment of a
loss or any other benefit, or presents more than one claim for the same damage or loss, shall incur a felony
and, upon conviction, shall be sanctioned for each violation with the penalty of a fine not less than five
thousand dollars ($5,000) and not more than ten thousand deltars ($10,000), or a fixed term of imprisonment
for three (3) years, or both penalties. Should aggravating circumstances are present, the penalty thus
established may be increased to a maximum of five (5) years; if extenuating circumstances are present, it may
be reduced to a minimum of two (2) years.

Tennessee: It is a crime to knowingly provide false, incomplete or misleading information to an insurance
company for the purpose of defrauding the company. Penalties include imprisonment, fines and denial of
insurance banefits.

Texas: Any person who knowingly presents a false or fraudulent claim for the payment of a loss is guilty of a
crime and may be subject to fines and confinement in state prison.

Virginia, Washington: It is a crime to knowingly present false, incomplete or misleading information to an
insurance company for the purpose of defrauding the company. Penalties include imprisonment, fines, and
denial of insurance benefits.

All Other States: Any person who knowingly presents a false or fraudulent claim for payment of a loss or
benefit or knowingly presents false information in an application for insurance is guilty of a crime and may be
subject to fines and confinement in prison. (NAIC Model)
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M LAW OFFICE, P.C.
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Matrch 13, 2013

Protective Life Insurance Co.
P.0. Box 10807
Birmingham, SD 35202

Examiner TN $01
Re: '
Your Insured: Ivan & Lenore Zochert
Policy Number: D00054903
Date of Injury: 8/14/2012
Claim #: LV1C02324-00

Dear Protective Life Insurance Co.;

I’ve been asked to look into the cancer policy claim filed by Ivan and his wife Lenore following
breast cancer, cancer surgery and a hospital stay endured by Lenore Zochert.

What did Protective Life rely upon in paying $300 in surgical benefit for Lenore’s surgery?
Under the schedule of benefits it indicates that the standard value for surgical benefits is $50 per
unit and the “Surgical Value™ is 8.0. It appears to me that Lenore should have been paid $400 in

surgical benefit.

What is the reason that benefits were not paid under other provisions in the policy such as the
“In-Hospital Room and Board Benefit”; or the “In-Hospital Attending Physician Benefit”?

Please let me hear from you promptly,

-y s
¢ Samus W. Culhane

Ce: Ivan Zochert

N

1301 4th Street NE +  Watertown, SD 57201-1206 - ;
(606)886-83681 - FAX (605)886-8383 - nancy@turbaklaw.conrotectiveLife 0219
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LAW OFFICE, P.C.

May 6, 2013

Lia Velez

Benefits Department

Benefits and Health Administration
Division of Protective Life Insurance

P.O. Box 10807
Birmingham, 8D 35202
Re:
Your Insured: Ivan & Lenore Zochert
Policy Number: D00054903
Date of Injury: 8/14/2012
Claim #: LV1C02324-00
5\
Dear Lia:

Pursuant to your letter of March 22, 2013, enclosed please find a CD containing copies of the
following:

1. Billing from Prairie Lakes Healthcare dated 8/14/2012 for OR
services, including lab and pharmacy
2. Billing of Edward Wegner for services rendered to Mrs, Zochert
while she was hospitalized
3. Billing for Keith Wanner for services rendered to Mrs. Zochert
while she was hospitalized
4. Prairie Lakes Healthcare (hospital) records for Mrs. Zochert dated 8/14/2012 and

8/15/2012
If anything further is required for processing, please contact me, Thank you.
Best regards,

TURBAK LAW OFFICE, P,

. Culhane
seamus(@turbaklaw.com

Enc.

Ce: Ivan Zochert

1301 4th Street NE - Watertown, SD 57201-1206

05

13

13
55

(605)886-8361 . FAX(605)886-8383 . nancy@turbaklawcdifotectivelife 0235
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Henry, Debi

From:

Sent:

To:

Subject:
Attachments:

Henry, Debi

Monday, August 26, 2013 12:11 PM
'seamus@turbalkiaw. cormy

ApplicationXtender - AppXtender - POLICY - HEALTH
AppXiender - POLICY - HEALTH. pdf

Mr. Culhane, please find attached, our response to your letter dated March 13, 2013 regarding D00054903 |van and
Lenore Zochert. Since this letter we have processed the room and board benefit on May 13, 2013 when the itemized

bills were presented on May 9, 2013. \N@have not processed any Attending Physician Benefits because we have yet to
receive any itemized bills for August 12, 2012 through August 16, 2012 from the physician.

There is no timely filing for a cancer claim, once we receive any/all itemized bills pertaining to cancer treatment, we will
(process according to'policy pravisions: |f you have any further questions, please do not hesitate to contact us at 800-

866-3808.
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Henry, Debi

From: Henry, Debi

Sent: Tuesday, August 27, 2013 10:55 AM

To: 'Seamus Culhahe'

Subject: RE: Secure Message: ApplicationXtender - AppXtender - POLICY - HEALTH

Mr. Culhane,

The surgical benefits are based on California Relative Value Schedule with a unit value according to the procedure code
the surgeon’s indicate on their itemized bills. When the procedura code is put into the systam, it calculates the benefits
based on relative value schedule. Each procedura code is given a Unil Value (exp: 5.0, 0.72, 12.0, etc) these units are
based on $50.00 per unit value. Thisis why we need the jtemized bills from physician so a benefit can be determined on
all procedures.

The procedure codes we used for the two surgeries below were the ones from Dr. Alan Christinson based on the
Physician’s Statement he filled out, (19301 and 12035)
Thank you

From: Seamus Culhane [mailto: Seamus@turbaklaw.com]

Sent: Tuesday, August 27, 2013 9:23 AM

To: Henry, Debi

Cc: Seamus Culhane

Subject: RE: Secure Message: ApplicationXtender - AppXtender - POLICY - HEALTH

Ms. Henry,

| am trying to understand the first Explanation of Benefit Form and the payments:

There was a $300 surgical benefit — what code and procedure did you use to process that benefit?

Then there was another $120 surgical benafit - what code and procedure did you use to process that benefit?
Thanks in advance,

Seamus

From: Henry, Debi [mailto:Debi.Henry@protective.com]

Sent: Tuesday, August 27, 2013 6:14 AM

To: Seamus Culhane

Subject: RE: Secure Message: ApplicationXtender - AppXtender - POLICY - HEALTH

1. Page 10 under “Claim Provisions” Written notice of ¢laim but be given within 60 days after a coveread loss starts
or as soon as reasonably possible. The notice must be given to us at our Home Office or to any authorized
agent.

2. This is an independent cancer policy with an intensive care rider. The intensive care rider pays from the first day
confined due to accident or second day for iliness and pays $600.00 per day and reduces by 50% after age65.

3. Page 8 under Surgical Expense Benefit. “we will pay for charges incurred for such operation and anesthesia in
accordance with the California Relative Value Schedule,

ProtectiveLife 0309
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From: Seamts Culhane [mallto:Seamus@turbaklaw.com]

Sent: Monday, August 26, 2013 2:37 PM

To: Henry, Debi

Cc: Seamus Culhane

Subject: RE: Secure Message: ApplicationXtender - AppXtender « POLICY - HEALTH

Ms. Henry,

Can you point me to where in the policy it says that the insured has to submit the bills? | can’t seem to find it. Alll can
seem ta find is that the insured must file a proof of lass, which | believe the Zacherts have now done. | thought it was
the insurer’s job to investigate the claim, not the policy holder. Has Protective life changed that samehow?

What about ather coverage? Does the policy holder have to figure out what coverage might apply or does Protective
Life do that for the policy holder?

| realize that you base payment on palicy provisions, what | am curious about is what formula and code you used to
calculate the payments made to the Zocherts. | can't seemi to make the math work out under the codes listed in the
policy with what you actually paid and | Tike same help explaining to the lvan why they are being paid what they were
paid.

Thanks in advance,

Seamus

From: Henry, Debi [mailto: Debi, Henry@protective.com]

Sent: Monday, August 26, 2013 2:26 PM

To: Searnus Culhane

Subject: RE: Secure Message: ApplicationXtender - AppXtender - POLICY - HEALTH

Mr. Culhane:

Benefits eligibifity are based on itemized bills submitted for review by the insured or providers,

We based benefits accarding to policy provisions. (see previous attachment)

From: Seamus Culhane [mailto; Seamus@turbaklaw.com]
Sent: Monday, August 26, 2013 1:56 PM
To: Henry, Debi

Cc: Seamus Culhane
Subject: RE: Secure Message: ApplicatlonXtender - AppXtender - POLICY - HEALTH

Ms. Henry,

Have you requested an itemized billing from the physician? |fso, when?

What elze have you done to determine what ather benefits lvan would be eligible for?

How did you determine the amount of money that the Zacherts were eligible for under the policy?

Best Regards,

ProtectivelLife 0310
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Seamus Culhane

From: debi.henry@protective.com [mailto; debl.henry@protective. com]

Sent: Monday, August 26, 2013 12:11 PM

To: Seamus Culhane

Subject: Secure Message: ApplicatlonXtender - AppXtender - POLICY -~ HEALTH

From: debi.henry@protective.com

Subject: ApplicationXtender - AppXtender - POLICY - HEALTH

Click the “View Message” link to view your secure email message. The message will be available for 30 days. To access
this message after 30 days or ta save this message, select the "Secure Envelope™ attachment at the bottom of this
message. For issues, questions, or additional information, please contact Protective Life’s Secure Email Support at 1-
BI7-507-7732.

View Message

Confidentiality Notice: This e-mail communication and any attachments may contain confidential and privileged
information for the use of the designated recipients named above. (f you are not the intended recipient, you are
hereby notifled that you have received this communication In error and that any review, disclosure, dissemination,
distribution or copying of it or its contents Is prohibited. If you have received this communication in error, please
notify me immediately by replying to this message and deleting it from your computer. Thank youl,

ProtectiveLife 0311
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Henry, Debi

From: Henry, Debi on behalf of Health Claims

Sent: Wednesday, September 11, 2013 8:00 AM

To: 'Seamus Culhane'

Subject: RE: Secure Message: FW: ApplicationXtender - AppXtender - POLICY - HEALTH
D00054903

Mr. Culhare,

When a physician sends us an itemized bill for services, the procedure code is what determines the benefit to the
insured........not the physician’s charges, since the benefit is based on values; then anything more than that would be
excluded. Please refer to my email of August 27, 2013 for explanation of how benefits are calculated. In our cancer
policies under SCHEDULE OF OPERATIIONS; this is only an example, since thare are hundreds of procedure codes, we
could not list them all.

Thankyow ——

From: Seamus Culhane [mailto:Sea aw.con

Sent: Tuesday, September 10, 2013 11:48 AM

To: Henry, Debi

Cc: Seamus Culhane

Subject: RE: Secure Message: FW: ApplicationXtender - AppXtender - POLICY - HEALTH D0O0054903

Ms. Henry,

Thank you. | was able to open it this time. Procedure Code 19301 appears to be a procedure with a unit value
determined by report. In the instance of Lenare Zochert, the physician’s report indicates a charge of $2,371. Whatis
the basis for excluding the remaining 52,071.00 in additional charges for this procedure?

Likewise, | do not see the pracedure code 12035 in the Policy. How did you determine the benefit amount for this
procedure? Why was 5892 excluded?

Best Regards,

Seamus Culhane

From: debi.henry@protective,com [mailto; debi.henry@protective.com]

Sent: Tuesday, September 10, 2013 11:22 AM

To: Seamus Culhane

Subject: Secure Message; FW; ApplicationXtender - AppXtender - POLICY - HEALTH D00054903

From: debi.henry@protective.com<\p>
Subject: FW: ApplicationXtender - AppXtender - POLICY - HEALTH D0D0054903<\p>

Click the “View Message” link to view your secure email message. The message will be available for 30 days. To access
this message after 30 days or to save this message, select the “Secure Envelope” attachment at the bottom of this
message. For issues, questions, or additional information, please contact Protective Life's Secure Emall Support at 1-
877-H07-7132.<\p>
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Confidentiality Notice: This e-mail communication and any attachments may contain confidential and privileged
information for the use of the designated recipients named above. If you are not the intended recipient, you are
hereby notified that you have received this communication in error and that any review, disclosure, dissemination,
distribution or copying of it or its cantents is prohibited, If you have received this communication in error, please
notify me immediately by replying to this message and deleting it from your computer, Thank you.
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Henry, Debi

From: seamus@turbaklaw.com

Sent: Wednesday, September 11, 2013 9:25 AM

To: Henry, Debi

Subject: RE; RE: Secure Message, FW: ApplicationXtender - AppXtender - POLICY - HEALTH
000054903

Ms. Henry,

The Sscheudle of Benefits says, "Benefits are payable for those expenses incurred by an insured from 10 days
preceding the date of positive diagnosis of Cancer or from the first day of a period of Hospital confinement
during which the positive diagnosis is made, whichever ts more favorable to you. Such expenses will consist
of the actnal charges by the Hospital, Physician, or ofter provider subject to the limitations stated
herein." The particular code that you refer to is not listed in the policy. Therefore, there appears to be no
limitation placed on it up to the maximum benefit of $2,500 for surgery and $630 for anesthesia listed in the
Surgical Expense Benefit,

Please pay the remainder of the Surgical Expense benefit for procedure code 19301, $2,030 by my calculation.
Best Regards,

Seamus Culhane

From: debi.henry@protective.com
Sent: Wed Sep 11 08:00:30 CDT 2013
To: seamusi@turbakiaw.com

Subject: RE: Secure Message: FW: ApplicationXtender - AppXtender - POLICY - HEALTH D00054903

Mr. Culhane,

When a physician sends us an itemized bill for services, the procedure codeis what determines the benefit to the
insured........not the physician’s charges, since the benefit is based on values; then anything more than that would be
excluded. Please refer to my email of August 27, 2013 for explanation of how benefits are calculated. In our cancer
policies under SCHEDULE OF OPERATIIONS; this is only an example, since there are hundreds of procedure codes, we
could not list them all.

THANKYOU | i e
From: Seamus Culhane [mailto: Seamus @turbaklaw.com]
Sent: Tuesday, September 10, 2013 11:48 AM

To: Henry, Debi

Cc: Seamus Culhane

Subject: RE: Secure Message: FW: ApplicationXtender - AppXtender - POLICY - HEALTH D00054903

Ms. Henry,

Thank you. | was able to open it this time. Procedure Code 19301 appears to be a procedure with a unit value
determined by report. In the instance of Lenore Zochert, the physician’s report indicates a charge of 52,371, What s
the basis for excluding the remaining 52,071.00 in additional charges for this procedure?

i

Protectivelife 0319

Filed: 10/6/2017 4:28:52 PM CST Moody County, South Dakota 50CIV14-000061
ProApp. 0030 R. 1411



Likewise, | do not see the procedure code 12035 in the Palicy. How did you determine the benefit amount for this
procedure? Why was 5892 excluded?

Best Regards,

Seamus Culhane

Froms: debi.henry@protective.com [mailto: debi.henry@protective.com]

Sent: Tuesday, September 10, 2013 11:22 AM

To: Seamus Culhane

Subject: Secure Message: FW: ApplicationXtender - AppXtender - POLICY - HEALTH DOD054903

From: debi.henry@protective.com<\p>

Subject: FW: ApplicationXtender - AppXtender - POLICY - HEALTH D0O00549034\p>

Click the “View Message” link to view your secure email message. The message will be available for 30 days. To access
this message after 30 days or to save this message, select the “Secure Envelope” attachment at the bottom of this
message, For issues, questions, or additional information, please contact Protective Life"s Secure Email Support at 1-
877-507-7732.<\p>

View Massage

Confidentiality Notice: This e-mail communication and any attachments may contain confidential and privileged
information for the use of the designated recipients named above, If you are not the intended recipient, you are
hereby notified that you have received this communication in error and that any review, disclosure, dissemination,
distribution or copying of it or its contents is prohibited. I you have received this communication in error, please
notify me immediately by replying to this message and deleting it from your com puter. Thank you.
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Velez, Lia

 — ————— e
From: Health Claims
Sent: Wednesday, September 18, 2013 8,26 AM
To: 'seamus@ turbaklaw.com'
Subject: Zochert - D00054903

Helle Mr. Cuhane,

Please accept our apologies as Debi Henry is currently out of the office. | will be glad to assist in any way | can. | am |
responding to your inquiry regarding the surgical benefits paid on claim # Lv1C02324-00 for policy DOO0S4903.

In resporse to your question of limitations for the policy sectioned Surgical Expense Benefit. The policy states;
“Examples of various type operations are listed in the Schedule of Operations. We will be glad to furnish you the benefit
amount for any cperation not listed.” The maximum benefit for surgery is $2500.00 and 5630.00 for anesthesia.

Although | understand the particular procedure code (19301 - partial mastectomy) performed on Mrs. Zochert was not
listed, this does not mean there are no limitations for such procedure, as you have referenced in your inquiry. Per the
California Relative Value Schedule, pracedure code 19301 has a value of 6.0. When paying for this procedure at $50.00
per value, the maximum benefit is $300.00.

An example of the difference in valus on surgical procedures is listed:
Procedure code 19180 (simple mastectomy), valued at 8.0, maximum benefit 5400.00 vs. procedure code 19301 (partial
mastectomy), valued ot 6.0, moximum benefit $300.00.

With regards to the second surgery in question, procedure code 12035; has a value of 2.40. When paying for this
procedure at $50.00 per value, the maximum benefit is $120.00.

Please note, the Schedule of Operations is placed in the palicy as an example, and by no means lists all of the procedures
that may be performed. The policy makes this clear by use of the language “example of various types of operations
are...” and “we will be glad to furnish you the benefit amount of any procedure not listed.”

We have paid the maximum benefit allowed for both procedures, 13301 - partial mastectomy and 12035 —repair,
clasure of wounds on scalp,

Should you have any further question, piease do not hesitate in contacting me.

Thank yau,

Lia Velez
Clairns Examiner

7™\
Protective,

Protective Life Insurance Company
Post Office Box 10807

Birmingham, AL 35202

Phone 800 866 3808

Fax 205 268 6833

health, claims@protaclive. com

ProtectiveLife 0321
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Velez, Lia

From: Health Claims

Sent: Wednesday, September 18, 2013 2:59 PM
To: 'Searmus Culhane’

Ce: 'Bonnie Neuberger'

Subject: RE: Zochert - DO0D054903

Attachments: Values.pdf

Hello Mr. Culhane,

ltis my understanding our database is loaded with the information from the California Relative Value Schedule. Please
find the attached print screens from our database, showing the value for both procedure codes {19301 and 12035).

Thank you,

Lia Velez
Clalms Examiner

>
Protective.

Protective Life Insurance Company
Post Office Box 10807

Birmingham, AL 35202

Phone 800 866 3808

Fax 205 268 6833

health.claims@prolective.com

From; Seamus Culhane [mallio: Seamus@turbaklaw.com]
Sent: Wednesday, September 18, 2013 2:12 PM

To: Health Claims

Cc: Bonnie Neuberger

Subject: Re: Zochert - DOD054903

Ms.Velez,

Please provide me with a copy of whatever document you've looked at in the California Relative Value Schedule or the
physician report to find the value limitations that you refer to.

Bast regards,
Seamus Culhane
Sent from my iPad

On Sep 18, 2013, at 7:26 AM, "Health Claims" <Health.claims@protective.com> wrate:

1
Protectivelife 0324
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Hello Mr. Cuhane,

Please accept our apologies as Debi Henry is currently out of the affice. | will be glad to assist in any way
| can. | am responding to your inquiry regarding the surgical benefits paid on claim # LV1C02324-00 for
policy DOD054903.

In response to yaur question of limitations for the policy sectioned Surgical Expense Benefit. The policy
states; "Examples of various type cperations are listed in the Schedule of Operations. We will be glad to
[furnish you the benefit amount for any operation notlisted.” The maximum benefit for surgery is
$2500,00 and $630.00 for anasthesia.

Although | understand the particular procedure code (19301 - partial mastectomy) performed on Mrs.
Zochert was not listed, this does not mean there are no limitations for such procedure, as you have
referenced in your inquiry. Per the California Relative Value Schedule, procedure code 19301 hasa
value of 6.0. When paying for this procedure at $50.00 per value, the maximum benefit is $300.00.

An example of the difference in value on surgical procedures is listed:
Procedure code 19180 (simple mastectomy), valued at 8.0, maximum benefit $400.00 vs, procedure code
19301 (partial mastectomy), valued at 6.0, maximum benefit $300.00.

With regards to the second surgery in question, procedure code 12035; has a value of 2.40. When
paying for this procedure at $50.00 per value, the maximum benefit is $120.00.

Please note, the Schadule of Operations Is placed in the policy as an example, and by no means lists all
of the procedures that may be performed. The policy makes this clear by use of the language "example
of various types of operations are...” and "we will be glad to furnish you the benefit amount of any
procedure not listed.”

We have paid the maximum benefit allowed for both procedures, 19301 - partial mastectomy and
12035 - repair, closure of wounds on scalp.

Should you have any further question, please do not hesitate in contacting me.

Thank you,

Lia Velez
Claims Examiner

<imageO01.png>

Protective Life Insurance Company
Post Office Box 10807

Bimingham, AL 35202

Phone 800 866 3808

Fax 205 268 6833
health.claims@protective. com

Confidentinlity Notice: This e-miail communication and any attachments may contain
confidential and privileged information for the usc of the designated recipients named
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above. If you are not the intended recipient, you are hereby notified that you have received
this communication in ervor and that any review, disclosure, dissemination, distribution or
copying of it or its contents is prohibited. If you have received this communication in error,
please notify me immediately by replying to this mnessage and deleting it from your
computer. Thank you,
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Velez, Lia

From: Health Claims

Sent: Monday, September 23, 2013 11:34 AM
To: ‘Seamus Culhane'

Subject: RE: Zochert - DO0054303

Hello Mr. Culhane,

It is my understanding in determining the value of the procedures the California Relative Value Schedule is referenced.

Thank you,

Lia Velez
Claims Examiner

an ¥
Protective.

Protective Life Insurance Company
Post Office Box 10807

Birminghatn, AL 35202

Phone 800 866 3808

Fax 205 268 8833

health. daims@proteclive.com

From: Seamus Culhane [mailto:Seamus@turbaklaw.com]
Sent: Wednesday, September 18, 2013 3:10 PM

To: Health Claims

Subject: Re: Zochert - DO0054903

Ms. Valdez,
Are there any addilional physician reports your company relied on besides the one already provided in

determining the value of benefits to be paid?

Besgt regards,
Seamus Culhane

Sent from my Verizon Wireless 4G LTE DROID

Health Claims <Health.claims@protective.com> wrote:

Hello Mir. Culhane,

It is my understanding our database is loaded with the information from the California Relative Value Schedule. Please
find the attached print screens from our database, showing the value for both procedure codes (19301 and 12035).

i
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Thank you,

Lia Velez
Claims Examinar

7™
Protective.

Protective Life Insurance Company
Post Office Box 10807

Birmingham, AL 35202

Phone 800 866 3808

Fax 205 268 6833

health.clai rotaclive.col

From: Seamus Culhane [mailto: Seamus@turbaklaw.com]
Sent: Wednesday, September 18, 2013 2:12 PM

To: Health Claims

Cc: Bonnie Neuberger

Subject: Re; Zochert - DO0054903

Ms.Velez,

Please provide me with a copy of whatever document you've looked atin the California Relative Value Schedule or the
physician report to find the value limitations that you refer to,

Best regards,
Seamus Culhane
Sent from my {Pad

On Sep 18, 2013, at 7:26 AM, "Health Claims" <Health. claims@protective.com> wrote:

Hello Mr. Cuhang,

Please accept our apologies as Debi Henry is currently out of the office. | will be glad to assist in any way
| can. | am responding to your inquiry regarding the surgical benefits paid on claim # LV1C02324-00 for
policy DO0054903.

In response to your guestion of imitations for the policy sectioned Surgical Expense Benefit. The policy
states; “Examples of various type operations are listed in the Schedule of Operations. We will be glad to
furnish you the benefit amount for any operation not listed.” The maximum benefit for surgery is
$2500.00 and 5630.00 for anesthesia,

Although | understand the particular procedure code (19301 — partial mastectomy) performed on Mrs.
2ochert was not listed, this does not mean there are no [imitations for such procedure, as you have
referenced in your inquiry. Per the California Relative Value Schedule, procedure code 19301 has a
value of 6.0. When paying for this procedure at $50.00 per valug, the maximum benefit is $300.00.

An example of the difference in value on surgical procedures is listed:

Procedure code 19180 (simple mastectomy), valued at 8.0, maximum henefit S400.00 vs. procedure code
19301 (partial mastectomy), valued at 6.0, maximum benefit $300.00.
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With regards to the second surgery in question, procedure code 12035; has a value of 2.40. When
paying for this procedure at $50.00 per value, the maximum benefit is $120.00.

Please note, the Schedule of Operations is placed in the policy as an example, and by no means lists all
of the procedures that may be performed. The policy makes this clear by use of the language "example
of various types of operations are...” and "we will be glad to furnish you the benefit amount of any
procedure not listed.”

We have paid the maximum benefit allowed for both procedures, 19301 - partial mastectomy and
12035 - repair, closure of wounds on scalp.

Should you have any Further question, please do not hesitate in contacting me.

Thank you,

Lia Velez

Claims Examiner
<image001.png>

Protective Life Insurance Company
Post Office Box 10807

Bimingham, AL 35202

Phone 800 866 3808

Fax 205 268 6833
heaith.claims@protective.com

Confidentiality Notice: This e-mail communication and any attachments may contain
confidential and privileged information for the use of the designated recipients named
above, If you are not the intended recipient, you are hereby notified that you have received
this communication in error and that any review, disclosure, dissemination, distribution or
copying of it or its contents is prohibited. If you have received this communication in error,
please notify me immediately by replying to this message and deleting it from your
computer, Thank you.
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Velez, Lia

From: Health Claims

Sent: Friday, September 27, 2013 9:40 AM
To: 'Seamus Culhane'

Ca 'Bonnle Neuberger'

Subject: RE: Zochert - 0000545903

Hello Mr. Culhane,

| apologize for the delay. | have submitted your concarns and questions for additional review.

Thank you,

Lia Velez
Claims Exarniner

72
Protective.

Protective Life Insurance Company
Post Office Box 10807

Blmingham, AL 35202

Phone 800 BE6 3808

Fax 209 268 6833

health.clal rotective.com

I;foﬁl: Sea.r'ﬁus"c“ﬁ Ih-ane.[méiitb:Seams@turbaklm;.mm]
Sent: Monday, September 23, 2013 3:09 PM
To: Health Claims

Cc: Seamus Culhane; Bonnie Neuberger
Subject: RE: Zochert - DO0054903

Ms. Velez,
Do you have a copy of that — it must have been used to program your computer system?
The policy holder’s claim should not be limited by a computer program when the policy says that:

1.) "[W]e will pay for charges incurred for such operation .. .”;

2.) The charges for the operation were 52,371, and 51,012;

3.) Thereis no referenced unit value limitation in either the policy, or the California Relative Value Study. In fact,
procedure code 19301 in the California Relative Value Study says that procedure performed on Ms. Zochert is
"BR” or "by report” —and the report lists the chargesas being $2,371, and $1,012;

4.) The reported charges exceed the maximum benefit surgical benefit limit which does apply is 52,500.
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Thus, by my math, Protective Life owes lvan Zochert the difference between $2,500 and the amount already paid($42D)
toward surgical expenses. Please remit payment,

Best Regards,

Seamus Culhane

From: Health Claims [mailto: Health.claims@protective,com)|
Sent: Monday, September 23, 2013 11:34 AM

To: Seamus Culhane

Subject: RE: Zochert - D00054903

Hello Mr. Culbane,
[t is my understanding In determining tha value of the proceduras the California Relative Value Schedule is referenced.

Thank you,

Lia VYelez
Claims Examiner

Ve
Protective.

Protective Life Insurance Company
Post Office Box 10807

Bimmingham, AL 35202

Phone 800 866 3808

Fax 205 268 6833

health.claims@protective, com

From: Seamus Culhane [mailta:Seamus@turbalklaw.com)
Sent: Wednesday, September 18, 2013 3:10 PM

To: Health Claims

Subject: Re: Zochert - D00054903

Ms. Valdez,
Arc there any additional physician reports your company rclicd on besides the one already provided in
determining the value of benefits to be paid?

Best regards,
Seamus Culhane

Sent from my Verizon Wireless 4G LTE DROID
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Hello Mr, Culhane,

It is my understanding our database i loaded with the information from the California Relative Value Schedule. Pleags
find the attached print screens from our database, showing the value for both procedure codes (19301 and 12035),

Thank you,

Lia Velez
Claims Examiner

Protective.

Protective Life Insurance Company
Post Office Box 10807

Birmingham, AL 35202

Phone BOO 866 3808

Fax 205 268 8833

health.claims@protective.com

From: Seamus Cuthane [mailto;Seamus@turbaklaw com]
Sent: Wednesday, September 18, 2013 2:12 PM

To: Health Claims
Cc: Bonnie Neuberger
Subject: Re: Zochert - DD0054903

Ms . Velez,

Please provide me with a copy of whatever document you've looked at in the California Relative Value Schedule or the
physician report to find the value limitations that you refer to.

Best regards,
Seamus Culhane
Sent from my iPad

On Sep 18, 2013, at 7:26 AM, "Health Claims" <Health.claims@protective.com> wrote:

Hello Mr. Cuhane,

Please accept our apologies as Debi Henry is currently out of the office. | will be glad to assist in any way
| can. | am responding to your inquiry regarding the surgical benefits paid on claim # LV1C02324-00 for
palicy DO0054903.

In respanse to your guestion of limitations for the policy sectioned Surgical Expense Bengfit. The policy
states; “Examples of various type eperations are listed in the Schedule of Operations, We will be glad to
furnish you the benefit amount for any operation not listed.” The maximum benefit for surgery is
$2500.00 and $630.00 for anesthesia,

Although | understand the particular procedure code {19301 — partial mastectomy) performed on Mrs,
Zochert was not listed, this does ot mean there are no limitations for such procedure, as you have
referenced in your inquiry. Per the California Relative Value Schedule, procedure code 19301 has a
value of 6.0. When paying for this procedure at $50.00 per value, the maximum benefit is $300.00.
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An example of the difference in value on surgical procedures is listed;
Procedure code 19180 (simple mastectomy), valued at 8.0, maximum benefit 5400.00 vs. procedure code
19301 (partial mastectomy), valued at 6.0, maximum benefit $300.00.

With regards to the second surgery in question, procedure code 12035; has a value of 2.40. When
paying for this procedure at $50.00 per value, the maximum benefit is $120.00.

Please note, the Schedule of Operationsis placed in the policy as an example, and by no means lists all
of the procedures that may be performed. The policy makes this clear by use of the language “example
of various types of operations are...” and “we will be glad to furnish you the benefit amount of any
procedure not listed.”

We have paid the maximum benefit allowed for bath procedures, 19301 — partial mastectomy and
12035 —repair, closure of wounds on scalp.

Should you have any further question, please do not hesitate in contacting me.

Thank you,

Lia Velez

Claims Examiner
<image001,png>

Protective Life Insurance Company
Pest Office Box 10807

Birmingham, AL 35202

Phone BOOD 866 3808

Fax 205 268 6833
health.claims@proteclive.com

Confidentiality Notice: This ¢-mail communication and any attachments may contain
confidential and privileged information for the use of the designated recipients named
above, If you are not the intended recipient, you are hereby notified that you have received
this communication in error and that any review, disclosure, dissemination, distribution or
copying of it or its contents is prohibited, If you have received this communication in error,
please notity me immediately by replying to this message and deleting it from your
computer. Thank you,

Confidentiality Notice: This e-mail communication and any attachments may contain confidential and
privileged information for the use of the designated recipients named above, If you are not the intended
recipient, you ave hereby notified that you have received this communication im ervor and that any
review, disclosure, dissemination, distribution or copying of it or its contents is prohibited. If you have
received this communication in error, please notify me immediately by replying to this message and
deleting it from your computer. Thank you.
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Velez, Lia

From: Health Claims

Sent: Wednasday, November 20, 2013 1115 AM
Ta: '‘Seamus Culhane’

Subject: RE. Zochert - D00054903

Mr. Culhane,

| apologize for the delayed response as your additional inguiries needed further review. In regards to surgery 19301; it is
listed in the California Relative Value Systems (CRVS) as +BR. It is my understanding the procedure code used as a
comparability is 19160. There are also documents (see below links) found that as of January 1, 2007 cede 19301
replaced cade 19160. If you review the CRVS beok, you will notice code 19160 hasa unit value of 6.0. Our system is
paying surgery code 19301 with a unit value of 6.0.

A few Links to reference: http://www. healthleadersmedia.com/content/HOM-205269/Replacement-code-
19302 htmi

http://health-information.advanceweb.com/Article/Coding-Breast-Diseases-and-

sSurgery-Part-2.aspx
http://www.bebsne, com/assets/services/public/ pdfs/medicalpolicy/breast surgeries

pdf -page 12 of 14
With regards to surgery code 12035, the comparability code used was 13140 with a unit value of 2.40,

At this time we feel the procedure codes have been valued and paid correctly, according to the policy, “we will pay for
charges incurred for such operation and anesthesia in accordance to the California Relative Value Schedule”.

Thank you,

Lia Velez
Claims Examiner

oY
Protective.

Protective Life Insurance Company
Post Office Box 10807

Birmingham, AL 35202

Phone 800 866 3808

Fax 205 268 6833

health claims@protactive.com

From: Seamus Culhane [mailto: Seamus@turbaklaw.com)
Sent: Monday, September 23, 2013 3:09 PM
To: Health Claims
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Cc: Seamus Culhane; Bonnie Neuberger
Subject: RE; Zochert - D00054903

Ms. Velez,
Do you have a copy of that — it must have been used to program your computer system?
The policy holder’s claim should not be limited by a computer program whean the policy says that:

1) “[wje will pay for charges incurred far such operation .. .";

2.) The charges for the operation were $2,371, and $1,012;

3.) There is noreferenced unit value limitation in either the policy, or the California Relative Value Study. In fact,
procedure code 13301 in the California Relative Value Study says that procedure performed on Ms. Zochert is
"BR” or “by report” —and the report lists the charges as being $2,371, and $1,012;

4,) The reported charges exceed the maximum benefit surgical benefit limit which does apply is $2,500.

Thus, by my math, Protective Life owes lvan Zochert the difference between 52,500 and the amount already paid($420)
toward surgical expenses. Please remit payment,

Best Regards,

Seamus Culhane

FromHeaIthClaims[ Sise oo
Sent: Monday, September 23, 2013 11:34 AM

To: Seamus Culhane
Subject: RE: Zochert - DO0054903

Hallo Mr. Culhane,
[t is my understanding in determining the value of the procedures the California Relative Value Schedule is referenced.

Thank you,

Lia Velez
Claims Examiner

en Y
Protective.

Protective Life Insurance Company
Post Office Box 10807

Birmingham, AL 35202

Phona 800 866 3R0B

Fax 205 268 6833

health claims@protective.com

From: Seamus Culhane [mailto: Seamus@turbaklaw.com]
Sent: Wednasday, September 18, 2013 3:10 PM

Protectivelife 0347
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To: Health Claims
Subject: Re: Zochert - D00054903

Ms. Valdez,
Are there any additional physicianreports your company relied on besides the one already provided in
determining the value of benefits to be paid?

Best regards,
Seamus Culhane

Sent fiom my Verizon Wireless 4G LTE DROID

Health Claims <Health.claims@protective.com=> wrote;

Hello Mr. Culhane,

It is my understanding our database is loaded with the information from the California Relative Value Schedule. Please
find the attached print screens from our database, showing the value for bath procedure cades (19301 and 12035).

Thank you,

Lia Velez
Claims Examiner

Py
Protective.

Protective Life Insurance Company
Post Office Box 10807

Bimmingham, AL 35202

Phone 800 866 3808

Fax 205 268 6333
health.clams@proteclive.com

From: Seamus Culhane [mailto:Seamus@turbaklaw.com)
Sent: Wednesday, September 18, 2013 2:12 PM

To: Health Clalrns

Cc: Bonnie Neuberger

Subject: Re: Zochert - D00054903

Ms.Velez,

Please provide me with a copy of whatever document you've looked at in the California Relative Value Schedule or the
physician report to find the value limitations that you refer to.

Best regards,
Seamus Culhane
Sent from my iPad

On Sep 18, 2013, at 7:26 AM, "Health Claims" <Health.claims@protective.com> wrote:

Hello Mr. Cubane,
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Please accept our apologies as Debi Henry is currently out of the office. | will be glad to assist in any way
| can. | am responding to your inquiry regarding the surglcal benefits paid on claim # LV1€02324-00 for
policy DO0054903.

In response to your guestion of limitations for the policy sectioned Surgical Expense Benefit. The policy
states; “Examples of various type operations are listed in the Schedule of Qperations. We will be glad to
furnish you the benefit omount far any operation not fisted.” The maximum benefit for surgery is
$2500.00 and $630.00 for anesthesia.

Although | understand the particular procedure code (19301 - partial mastectomy) performed on Mrs.
Zochert was not listed, this does not mean there are no limitations for such procedure, as you have
referenced in your inquiry. Per the California Relative Value Schedule, procedure code 19301 has a
valua of 6.0. When paying for this procedure at $50.00 per value, the maximum benefit is $300.00.

An example of the difference in value on surgical procedures is listed:
Procedure code 19180 (simple mastectomy), valued ot 8.0, maximum benefit 5400.00 vs. procedure code
19301 (partial mastectomy), valued at 6.0, maximum benefit $300.00.

With regards to the second surgery in question, procedure code 12035; has a value of 2.40. When
paying for this procedure at $50.00 per value, the maximum benefit is $120.00.

Please note, the Schedule of Operations is placed in the policy as an example, and by no means lists all
of the procedures that may be performed. The policy makes this clear by use of the language “example
of various types of operations are...” and “we will be glad to furnish you the benefit amount of any
pracedure not listed.”

We have paid the maximum benefit allowed for both procedures, 13301 — partial mastectomy and
12035 —repair, closure of wounds on scalp.

Should you have any further question, please do not hesitate in contacting me.

Thank you,

Lla Velez

Claims Examiner
<image001l.png>

Protective Life Insurance Company
Post Office Box 10807

Birmingham, AL 35202

Phone 800 865 3808

Fax 205 268 5823

health claims@iprotective.com

Confidentiality Notice: This e-mail communication and any attachments may contain
confidential and privileged information for the use of the designated recipients named
above. If you are not the intended recipient, you are hereby notified that you have received
this commumication in error and that any review, disclosure, dissemination, distribution or
copying of it or its contents is prohibited. If you have received this communication in error,
please notify me immediately by replying to this message and deleting it firom your
computer. Thanlk you.
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Velez, Lia

From: Health Claims

Sent: Wednasday, November 20, 2013 11:15 AM
To: 'Seamus Culhane'

Subject: RE: Zochert - DO0054903

Mr. Culhane,

| apologize for the delayed response as your additional inquiries needed further review. In regards to surgery 13301, it is
listed in the California Relative Value Systems [CRVS) as +8R. It is my understanding the procedure code used as 2
comparability is 19160. There are also documents (see below links) found that as of January 1, 2007 code 19301
replaced code 19160. If you review the CRVS book, you will notice code 19160 has a unit value of 6.0. Our system is
paying surgery code 19301 with a unit value of 6.0.

A few Links to reference: http://www.healthleadersmedia.com/content/HOM-205269/ Replacement-code-
19302 html

http://health-information.advanceweb.com/Article/Coding-Breast-Diseases-and-

Surgery-Part-2.aspx

http://www, becbsnc.com/assets/services/public/pdfs/medicalpolicy/breast surgeries
.pdf -page 12 of 14

With regards to surgery code 12035, the comparability code used was 13140 with a unit value of 2.40.

At this time we feel the procedure codes have been valued and paid correctly, according to the policy, “we will pay for
charges incurred for such operation and anesthesia in actordance to the California Relative Value Schedule”.

Thank you,

Lia Velez
Claims Examiner

Fany
Protective.

Protective Life Insurance Company
Post Office Box 10807

Birmingham, AL 35202

Phone 800 886 3308

Fax 205 268 6833
health.claims@proteclive.com

From: Seamus Culhane [mallto: Seamus@turbaklaw.comn]
Sent: Monday, September 23, 2013 3:09 PM
To: Health Claims
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Cc: Seamus Culhane; Bonnie Neuberger
Subject: RE: Zochert - DO0054903

Ms, Velez,
Do you have a copy of that — it must have been used to program your computer system?
The policy holder’s claim should not be limited by a computer program when the policy says that:

1.) “IW]e will pay for charges incurred for such operation .. .”;

2.) The charges for the operation were $2,371, and $1,012;

3,) Thereis no referenced unit value limitation in either the policy, or the California Relative Value Study. In fact,
procedure code 19301 in the California Relative Value Study says that procedure performed on Ms. Zochert is
“BR” or “by repart” —and the report lists the charges as being 52,371, and $1,012;

4.) The reported charges exceed the maximum benefit surgical benefit limit which does apply is $2,500.

Thus, by my math, Protective Life owes Ivan Zochert the difference between $2,500 and the amount already paid($420)
toward surgical expenses. Please remit payment.

Best Regards,

Seamus Culhane

From: Health Claims [mallto; Health.claims@protective.com]
Sent: Monday, September 23, 2013 11:34 AM

To: Seamus Culhane

Subject: RE: Zochert - DO0054903

Hello Mr. Culhane,
It is my understanding in determining the value of the proceduras the California Relative Value Schedule is referenced.

Thank you,

Lia Velez
Claims Examiner

Ty
Protective.

Protective Life Insurance Company
Post Office Box 10807

Birmingham, AL 35202

Phone 300 866 3808

Fax 205 268 6833

hoalth. claims@protective.com

From: Seamus Culhane [mailto: Seamus@turbaklaw.com]
Sent: Wednesday, September 18,2013 3:10 PM
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To: Health Claims
Subject: Re; Zochert - DO0D054903

Ms. Valdez, .

Are there any additional physician reports your company relied on besides the one already provided in
determining the value of benefits to be paid?

Best regards,
Seamus Culhane [

Sent from my Verizon Wireless 4G LTE DROID

Health Claims <Heualth. claims@proteclive.com> wrote:

Hello Mr. Culhane,

It is my understanding our database is loaded with the information from the California Relative Value Schedule, Please
find the attached print screens from our database, shawing the value for both procedure codes (19301 and 12035).

Thank you,

Lia Velez
Claims Examiner

Protective.

Protective Life Insurance Company
Post Office Box 10807

Bitmingham, AL 35202

Phone 800 866 3808

Fax 205 268 8833

health.claims@protective.com

From: Seamus Culhane [malilto:Seamus@turbaklaw.comn]
Sent: Wednesday, September 18, 2013 2:12 PM

To: Health Claims

Cc: Bonnie Neuberger

Subject: Re: Zochert - DO0054903

Ms.Velez,

Please provide me with a copy of whatever document you've looked at in the California Relative Value Schedule or the
physician report to find the value limitations that you refer to.

Best regards,
Seamus Culhane
Sent from my iPad

On Sep 18, 2013, at 7:26 AM, "Health Claims" <Health.claims®protective.com> wrote:

Hello Mr. Cuhane,
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Please accept our apologies as Debi Henry is currently out of the office. | will be glad to assist in any way
| can. | am responding to your inquiry regarding the surgical benefits paid on claim # LV1C02324-00 for
policy DOOD54803.

In response to your question of fimitations for the policy sectioned Surgical Expense Benefit. The palicy
states; “Examples of various type operations are listed in the Schedule of Operations. We will be glad to
furnish you the benefit amount for any eperation not listed.” The maximum benefit for surgery is
$2500.00 and 5630.00 for anesthesia.

Although | understand the particular procedure code (19301 — partial mastectomy) performed on Mrs,
Zochert was not listed, this does not mean there are no limitations for such procedure, as you have
referenced in your inquiry. Per the California Relative Value Schedule, procedure code 19301 has a
value of 6.0. Whan paying for this procedure at 550.00 per value, the maximum benefit s 5300.00.

An example of the difference in value on surgical procedures s listed:
Procedure code 19180 (simple mastectomy), valued at 8.0, moximum benefit S400.00 vs. procedure code
19301 (partial mastectomy), valued at 6.0, maximum benefit 5300.00,

With regards to the second surgery in question, procedure code 12035; has a value of 2.40. When
paying for this procedure at $50.00 per value, the maximum benefit is 5120.00.

Please note, the Schedule of Operations is placed in the policy as an example, and by no means lists all
of the procedures that may be performed. The policy makes this clear by use of the language "example
of various types of operations are...” and “we will be glad to furnish you the benefit amount of any
procedure not listed.”

We have paid the maximum benefit allowed for both procedures, 19301 — partial mastectomy and
12035 - repair, closure of wounds on scalp.

Should you have any further question, please do not hesitate in contacting me.

Thank you,

Lia Velez

Claims Examiner

<image00 1.png>

Protective Life Insurance Company
Past Office Box 10807

Birmingham, AL 35202

Phone BOO 866 3808

Fax 205 268 6833
health.claims@protective.com

Confidestinlity Notice: This e-mail communication and any attachments may contain
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above. If you are not the intended recipient, you are hereby notified that you have veeceived
this communication in error and that any veview, disclosure, dissemination, distribution or
copying of it or its contents is prohibited. If you have received this communication in ervor,
please notify me immedintely by veplying to this message and deleting it from your
computer, Thank you,
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Confidentiality Nofice: This e-mail communication and any attachments may contain confidential and
privileged information for the use of the designated recipients named above. If you are not the intended
recipient, you are hereby notified that you have received this communication in error and that any
review, disclosure, disscmination, distribution or copying of it or its contents is prohibited. If you have
received this comununication in error, please notify me immediately by replying to this message and
deleting it from your computer. Thank you.
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2 LAW OFFICE, P.C.

July 21,2014

Protective Life Insurance Co,
P.O. Box 10807
Birmingham, AL 35202

Examiner TN 801

Re:
Your Insured: Ivan & Lenore Zochert
Policy Number: D00054903
Claim #: LV1C02324-00

Dear Protective Life Insurance Co.:

After looking further into the denied portions of Lenore’s claim for ¢ancer insurance benefits the
billings related to her breast cancer show many charges which there appears te been coverage for
but were never paid under the policy.

Please find enclosed a spreadsheet that we’ve created using Lenore’s billings and medical
records associated with various actual charges by the Hospital, Physician, or other providers
associated with expenses incurred by Lenore from 10 days preceding the date of her positive
diagnosis of Cancer.

['ve also attached a copy of the complaint that we intend to file at the end of the month. Please
forward this to your legal counsel and have them get in contact with me.

Besl Regurds,

‘:"33;:1?1 us W, Culhane i

ce: Ivan Zochert

26 8, Broadway, Sulte 100 +  Walertown, S0 57201-3670
(B05)BAB-B361 « FAX (B0DE)888-8388 « oFax(506)416-449% - www.ilurbakiaw.com
nancy@iurbaklaw.com + ssamus¢iurbakiaw.com Protectivelife 0365

Filed: 10/6/2017 4:28:52 PM CST Moody County, South Dakota 50CIV14-000061

ProApp. 0052 R. 1436



Velez, Lia

From: Health Claims

Sent: Friday, July 25, 2004 11:31 AM
Tao! 'Seamus Culhane’

Cc: '‘Nancy Turbak'

Subject: RE: Zochert - DO00543903

Hello Mr, Cuthane,
In response to your amail and upon reviewing the attached spreadsheet, please review the below findings.

Our records indicate the only pathology report we received was for diagnosis made on 8/14/12 for Left Breast cancer, In
order for any claims, prior to this date be considered, please submit a pathology report for first diagnosis of cancer. Per
your spreadsheet a blopsy was performed on 7/5/12.

Also, In arder to review and process the claims in question, It is necessary to have the bills submitted. The last clalm
submitted was recelved In our office on 5/9/13.

(dates of service (referenced In your spreadsheet):

06/11/12
06/26/12
07/05/12
07/08/12
07/16/12
07/18/12
07/19/12
08/21/12
08/31/12 ~ from both Dr. Christensen and the hospital (name not indicated on spreadsheat)
09/13/12
09/25/12
10/23/12
11/19/12
11/27/12

| will forward you a copy of this email to the address listad on your letter,
Please let me know if | can be of further assistance.

Thank you,

Lia Velez
Claims Specialist

ProtectiveLife 0383

Filed: 10/6/2017 4:28:52 PM CST Moody County, South Dakota 50CIV14-000061
ProApp. 0053 R. 1450
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Velez, Lia

i =T e == =—ee=r=— 3
From: Health Claims
Sent: Wednesday, July 30, 2014 4:51 PM
To: ‘Seamus Culhane'
Subject: RE: Zochert - DO0054903

Hello Mr. Culhane,
Thank you for your email. Mr. Bill McCarty will be responding to your inquiries upon review,

Thank you,

Lla Velez
Claims Speclalist

5.
Protective.

Protective Life Insurance Company
Post Office Box 10807

Bimingham, AL 35202

Phone 800 886 3808

Fax 205 268 6833

health.claims@protective com

From: Seamus Culhane [mailto:Seamus@turbaklaw.com]
Sent: Tuesday, July 29, 2014 2:47 PM

To: Health Claims

Ce: Seamus Culhane

Subject: RE: Zochert - 000054903

Ms. Velez,

Are you in a position to do any investigation into treatment, records or bills once you aware someone has cancer? Did
you independently request any billings or records at all?

Best Regards,

Seamus Culhane

From: Health Claims [mailto; Hg;'llﬂl&fnims.@lamms_tixmﬁll
Sent: Tuesday, July 29, 2014 2:40 PM

To: Seamus Culhane

Cc: Therese
Subject: RE: Zochert - D00054903

ProtectivelLife 0447

Filed: 10/6/2017 4:28:52 PM CST Moody County, South Dakota 50CIV14-000061
ProApp. 0054 R. 1451




Hello Mr. Seamus,

In response to your inquiry; as indicated by our claim form,

For example, in this case, we did not know until you

the pertinent dates of service as relates to the particular diagnosis.
referenced some bills that there was a biopsy performed prior to the date of the pathology report we had previously been
sent. r_

according to the policy provisions.
Thank you,

Lia Velez
Claims Specialist

Prot,e‘alve.

Protective Life Insurance Company
Post Cfflce Box 10807

Birmingham, AL 35202

Phone 800 866 3808

Fax 205 268 8833

health.claims@proteclive.com

From: Seamus Culhane [mailto:Seamus@turbaklaw.com]
Sent: Friday, July 25, 2014 11:36 AM

To: Health Claims

Cc: Seamus Culhane; Therese

Subject: RE: Zochert - D00054903

Ms. Velez,

I spoke with Mr. McCarty this morning and he told me you would be in contact with me. AVE will happily pravideyon
with the itemized billings.

Why is it that you did not previously request these billings or records while processing and adjusting the claim directly
from the providers?

Best Regards,

Seamus Culhane

From: Health Claims [mailto:iealth,claims@protective,com]
Sent: Friday, July 25, 2014 11:31 AM
To: Seamus Culhane

Ce: Nancy Turbak
Subject: RE: Zochert - DO0054903

Hello Mr. Culhane,

Protectivelife 0448

Filed: 10/6/2017 4:28:52 PM CST Moody County, South Dakota 50CIV14-000061
ProApp. 0055 R. 1452
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August 4, 2014

Ms. Lia Velez

Claims Specialist
Protective Life

Post Office Box 10807
Bimingham, AL 35202

Re:
Your Insured:
Policy Number;
Date of Injury:
Claim #:

Dear Lia:

“, LAW OFFICE, P.C.

Ivan & Lenore Zochert
DO00054903

8/14/2012
LVi1C02324-00

Enclosed is a copy of the pathology report for the first diagnosis of cancer and copies of itemized
bills for the dates that you requested in your e-mail dated July 25, 2014,

I expect to hear from you soon regarding the progress.

Best regards,

me ﬁﬂfw

Seamus W. Culhane
SwW

Enclosures

26 5. Broadway, Suite 100 -
- FAX (605)886-8383 - oFax(6056)415-4498 . www.turbaklaw.com

(605)686-8361

nancy@turbaklaw.com - seamus@turbaklaw.com

Filed: 10/6/2017 4:28:52 PM CST Moody County, South Dakota

ProApp. 0056

Watertown, SD 57201-3670

ProtectivelLife 0455

50CIV14-000061
R. 1453
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WATERTOWN FAMILY MEDICINE ZOCHERT,LENORE KATHRYN
801 4th Street NW MRN. EBG1864
WATERTOWN, SD 57201 DOB: , Sex: F

Enc. Date:07/056/12
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Filed: 10/6/2017 4:28:52 PM CST Moody County, South Dakota 50CIV14-000061
ProApp. 0057 R. 1454




WATERTOWN. FAMILY MEDICINE ZOCHERT,LENORE KATHRYN

901 4th'Streat NW MRN: EBB1564

WATERTOWN, SD 67201 Do8| , Sex: F
Enc. Date:07/05/12
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Filed: 10/6/2017 4:28:52 PM CST Moody County, South Dakota 50CIV14-000061
ProApp. 0058 R. 1455
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Filed: 10/6/2017 4:28:52 PM CST Moody County, South Dakota 50CIV14-000061

ProApp. 0059
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STATE OF SOQUTH DAKOTA
COUNTY OF MCODY

Ivan Zochert individually and )

as Administrator for the Estate )

of Lenore Zochert,
Plaintiff, No. 50CIV14000061

Vs.

Protective Life Insurance

Company,

Defendant.

e ——————

Videotaped Deposition of:
DEBRA L. TURNER
Taken on behalf of the Plaintiff

November 9, 2016

CLEETON DAVIS COURT REPORTERS, LLC
402 BNA Drive, Suite 108
Nashville, Tennessee 37217
(615) 726-2737

Www.Cleetondavis.com

ProApp. 0063

EXHIBIT
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for a -- we were an outsourcing company that would take
care of the business office for different hospitals.
Q. QOkay. And when you say "the system," what
system are you referring to that you were trained on
when you started as an auditor?
A. ClaimFacts,
Q. And ClaimFacts is the system that Protective
Life uses to process cancer insurance claims?
A. Yes.
0. Do they use it to process other claims at
Protective Life?
A. No.

M3. WEBER: I'm sorry, did you answer out
loud. You have tec answer out loud.

THE WITNESS: I did, I said no.

MS. WEBER: Okay, sorry.
BY MR. CULHANE:
Q. What other training -- did you have any
training or were you provided any training in insurance
generally, insurance law, insurance standards, best
practices, things like that?
A. When -- gosh, I'm trying to remember. When I
came in as an auditor, I wasn't trained on any of the
life produet at all. I was just trained on the medical

as far as how she audits a claim, you know, what we

ProApp. 0064

R. 1744
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THE WITNESS: Yes,
BY MR. CULHANE:
Q. And when an insurance company is conducting an
investigation, that means they must look for reasons to
support paying claims, not just reasons for denying
claims?
A. I'm not real sure where you are going with
investigation, because we don't investigate a claim.
We review the bill that we receive from the insured
against the policy to determine the payable amount.

So I'm not really sure what you mean by
"investigation." If you can explain that, that would
help.

Q. Well, the insurance company has to -- they are
being prepaid by the policyholder every month when

every policyholder pays premiums to provide service,

right?
A. Correct.
s And that service includes providing

investigation when a claim is made?
MS. WEBER: Object to the form.
Are you now talking about cancer or are
you talking about life, or are you talking about all
insurance --

THE WITNESS: Right.

ProApp. 0065

R. 1750
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MS. WEBER: -- protective issues.

BY MR. CULHANE:

Q. Well, do you understand my question?
A. You are asking me about if I investigate a
claim or if my examiner investigates a claim for -— I'm

assuming the cancer for Mr. Zochert's policy. I'm
assuming you are speaking of that.

So when you say that we investigate a
claim, maybe it's just the wording here, but we process
a claim in accordance to the policy. So the bills that
we receive, we review the policy to determine which
portion of the bill is payable.

Q. So -- and we'll get into the specifics. I
just want to -- want to get some general history from
you right now about your training.

And you are -- you are a manager in terms

of the claims department, right?

A. Correct.

0 And there's 20-some claim handlers under you?
A. Approximately, yes.

Q. About how many claims a month does your —-

does your department handle?

A. Life or medical?
6520 Well, medical. Is cancer insurance a medical
claim?

ProApp. 0066

R. 1751
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it's used in all cancer claim form packets?
A. Unless I see a claim form packet, I don't
know.

MR. CULHANE: Excuse me, I1'll take
another little break.

THE VIDECGRAPHER: We are off the record
at. 10:39 &a.m.

(Discussion off the record.)

THE VIDEOGRAPHER: We are back on the
record.
BY MR. CULHANE:
Q. We talked earlier about ClaimFacts; I think we
kind of glossed over it a little bit. So it's a
software, right?

A. Yes.

Q. And it's used to process medical claims,
including cancer claims?

A. Yes.

relative value units, right?

A. Yes. That's simplified, but yes.

Q. Okay. Well, if I'm missing something, tell
me. The software is preprogrammed with how many units?

A, Yes.

ProApp. 0067

R. 1813
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3. Which is an RVU, right, relative wvalue unit?
A. Yes.
Q. How many units different procedures take

basically, right?

A. Correct.

O How much time, how much expertise, things like
that, right?

A. Yes.

Q. And so a claim handler takes the numbered
code, plugs it into ClaimFacts, right?

A. Yes.

5 And the units themselves are actually
programmed into the software, how many units a
procedure might take by somebody at Protective Life?
A. I don't know.

e It was just that way when you got there?

ProApp. 0068

R. 1814
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STATE OF SOUTH DAKOTA
COUNTY OF MOODY

Ivan Zochert individually and
as Administrator for the Estate

of Lenore Zochert,

— e e e

Plaintiff, No. 50CIV14000061

VS. )

Protective Life Insurance )
)

Company,
Defendant. )
Videotaped Deposition of:
LIA M. VALEZ
Taken on behalf of the Plaintiff

November 9, 2016

e e e

CLEETCN DAVIS COURT REPORTERS, LLC
402 BNA Drive, Suite 108
Nashville, Tennessee 37217
(615) 726-2737

www.Cleetondavis.com

ProApp. 0069
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supplemental policy that they are paying for. It's in
addition to whatever policy they have, whether it's
Medicare, Blue Cross Blue Shield, primary insurance.

So this is something that they are investing in,

per se. So if they don't get cancer, there's no claim
to ever file. They never use the policy.

Q. So once they get a —— once they get cancer and
file a written proof of loss, that is filing a claim,
right?

A. Yes. What they have to do with filing a claim
is they have to submit the proof of loss which is a
pathology report showing the diagnosis of the cancer
along with their itemized bills.

Q. Do you ever look for itemized bills? Do you

ever call the facilities, send out requests?

ProApp. 0070

R. 1050
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@RESERMation, let alone whether or not they are going to
release that to us.

Qs Well, I'm glad you brought that up, the
release. You normally get a release as a part of the

claim form, don't you?

A. Yes.
Q. Why do you get a release if you don't use it
to get any records or bills?

Q. Okay. So you don't use it --

B, Because sometimes the physicians -- I
apologize. Sometimes they don't necessarily provide a
description of the procedures they are going to give
us, and that procedure may not go towards that type of
cancer that they have been diagnosed with, so we just

need to make sure that everything is correct on that

ProApp. 0071

R. 1051
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went deeper and it was positive, it may be to where
we'll pay that biopsy. Even though the path report
said negative, we may pay it because they did find
cancer when they went a little deeper. 8o that --
BY MR. CULHANE:
(9 That's not criteria in the policy, though.
The policy just says whichever is more favorable to
you, the policyholder; whichever is more favorable to
the policyholder --
A. Right.
Q. -— 10 days preceding that.

It doesn't have to be how deep they go in the
body or anything like that, does it?

Bee No, but at that time we hadn't received
anything either.

Q You mean besides the physician's report that
said the first date of diagnosis was ——

A Was 7-11. But we didn't get any bills.

Q I think we have adequately established that
you didn't have any bills.
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THE WITNESS: Right. And we, I believe,

BY MR. CULHANE:
Q. And eventually my office worked with you to
try to get you things that you wanted, but you still

opted not to pay for the pathology?

A. The pathology is not a covered benefit.

Q: It's nolL?

A. No.

Q. Have you ever read the CE 21 endorsement?
A, Yes.

Q. I'm going to draw some lines on here so you

don't have to read the whole thing, but I'm handing you

page 0017, which is a copy of the endorsement.

A. Okay.

Q. BAnd where I drew the brackets, what does that
say?

A. It says this includes -- "This also includes

such treatments designed to prevent a recurrence of

cancer for a period of up to six consecutive months,
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REMAINING LEGAL ISSUES
Insurer abandoned its argument and the trial court’s ruling that South Dakota does
not recognize the independent tort of insurance bad faith, leaving only two issues

remaining:

1. Do undisputed facts show Insurer breached the contract?

2. Could reasonable jurors conclude Insurer violated duties of good faith?

Insurer’s position on both issues relies largely on suggestions that Lenore Zochert
and her husband Ivan were unreasonable and uncooperative throughout the processing of
Lenore’s claim. The opposite is true. Despite Zocherts’ cooperation, however, Insurer
did not pay the full benefits Lenore deserved until over two years after Zocherts filed
Lenore’s insurance claim. Insurer’s payment of all but the most minimal benefits
occurred only after Zocherts hired an attorney to identify what benefits Lenore qualified
for and figure out exactly what might prompt Insurer to pay. Ultimately, it was only after
a lawsuit was filed, well after Lenore’s death, that Insurer paid the rest of the benefits
Lenore had been entitled to from early on.

Insurer falsely claims Ivan accepts the trial court’s finding that Insurer made
timely payment of benefits. Nothing could be further from the truth. Ivan clearly
complains about Insurer’s failure to make timely payments. (Appellant’s Brief, p. 21-25)
Avre there benefits still outstanding today? No. But that does not excuse the fact that full
payment was not made when owed, and still had not been made at the time this lawsuit
was started, due to Insurer’s willful ignorance and passive claim handling. Insurer errs
when it contends the only breach of contract issue is whether Insurer breached its duty of

good faith; as set out in Appellant’s Brief, pages 13-25, lvan contends Insurer breached



its contract both by breaching its duty of good faith and by failing to pay benefits when
due.
Ivan further contends that when Insurer violated its duty of good faith and fair

dealing, it breached the contract and committed a tort.

REPLY TO APPELLEE’S ARGUMENTS

1. Do undisputed facts show Insurer breached its contract?

A. Insurer cannot excuse its breach by claiming Zocherts provided insufficient
proofs of loss.

According to policy language, “Proofs of Loss” include “written proof of loss [. .
.] within 90 days after the occurrence or commencement of any loss covered by the
policy,” and pathological confirmation of the cancer diagnosis. (SR 1021, App. 82) Ivan
fulfilled that requirement on Lenore’s behalf. By October 29, 2012, Zocherts provided
sufficient proofs of loss to make Lenore’s claim and trigger Insurer’s duties to conduct a
reasonable investigation, consider facts supporting the claim, disclose coverage, and pay.

On August 17, 2012, Ivan contacts Insurer to open a claim. Insurer sends Ivan
three forms to be completed: a Physician Statement for the treating surgeon to complete
and sign; a general proof of loss form; and a medical authorization release. Lenore’s
surgeon, Dr. Christensen, completes and signs the Physician Statement, reporting that
Lenore’s cancer was diagnosed July 11, 2012. Dr. Christensen also confirms the surgical
procedures (partial lumpectomy and layered closure) he performed on August 14, 2012,
informs Insurer that Lenore was hospitalized for several days related to the surgery, and

provides the hospital’s name and address. (SR 1324) Ivan fills out and signs Insurer’s



general proof of loss form. (SR 1325) Ivan also completes and signs the medical
authorization release. (SR 1328)

Ivan puts all those things in an envelope, hand addresses the envelope, and mails
it to Insurer. (SR 1323-28, App. 102-107) Insurer now knows when Lenore’s breast
cancer was diagnosed, knows Lenore has had a partial mastectomy, knows Lenore was
hospitalized for several days at the time, knows the name and address of the hospital
where she was hospitalized, and knows the name, address, phone number and fax number
of Lenore’s surgeon. (SR 1324, App. 106) Insurer also has a billing document showing
some of Lenore’s treatment expenses — $3,383 in surgical charges, consisting of $2,371
for the partial mastectomy and $1,012 for the layered closure. (SR 1326, App. 107)
Insurer also has the signed authorization it affirmatively requested, allowing it to obtain
whatever additional records or bills are necessary to identify and document Lenore’s
cancer treatment. (SR 1328, App.104) The only hold-up at that point was that 87-year-
old Ivan missed the requirement to provide “pathologic proof” to Insurer. However, by
October 29, 2012, Sanford Health sends Insurer a pathology report corroborating the
diagnosis Dr. Christensen had confirmed two months earlier. (SR 1002) Ivan contends
that taken together, these documents amount to sufficient proofs of loss per the policy
language to trigger coverage.

Proof of loss is effectively a notice requirement that allows the insurer to prepare
a defense. The proof of loss requirement is intended to cue the insurer to do an
investigation — to protect both insurer and insured. Auto-Owners Ins. Co. v. Hansen
Housing, Inc. 2000 S.D. 13, 1 31, 604 N.W. 2d 504, citing City of Ft. Pierre v. United

Fire and Casualty Co., 463 N.W. 2d 845 (S.D. 1990). Proofs of loss and the notice they



serve are not supposed to provide some technical escape hatch for insurers to use to
avoid paying claims. Id.

Insurer argues Lenore was obliged to do more. According to Insurer, Lenore was
supposed to produce each and every itemized bill Zocherts contend should have been
covered by the policy. To make this argument, Insurer first changes the reading of the
policy significantly, then engages in a sleight of hand.

First, Insurer changes the reading of the policy by inserting the term “itemized
bill.” Nowhere in the policy does that term actually appear. If the parties’ contract was
to provide that benefits are triggered only by the insured submitting each and every
“itemized bill,” Insurer should have said so when it drafted the contract. It did not.

Then Insurer attempts a sleight of hand by substituting “claims” for “claim.”
Zocherts only made one insurance claim: Lenore’s claim for cancer-related benefits,
outlined above and in Appellant’s Brief. Insurer now pretends that each and every single
bill was a separate insurance claim. It argues that before Lenore was entitled to benefits
for any aspect of her cancer care, she had to submit a separate “proof of loss” for each
particular treatment, as if each medical bill were a new claim.

It is misleading to suggest insureds must provide Insurer with individual “proofs
of loss” for each separate incident of treatment; the policy says no such thing.
Unquestionably, Lenore’s treatments were part of a single, ongoing course of care. All
addressed the cancer diagnosed July 11, 2012 and all occurred in the course of a few
consecutive months. Besides the patent absurdity of arguing that each bill represents a
new claim for which an insured must submit a separate “proof of loss,” Insurer’s conduct

at the time reveals that the notion of considering each treatment a separate “claim” is an



idea cooked up later, in the course of constructing a legal defense. After all, when
Insurer learned of Lenore’s cancer, it sent Zocherts a single set of proof of loss forms:
one Physician Statement, one general proof of loss form, and one authorization for the
release of medical information.

Similarly, Insurer falsely suggests there is no “loss” without an itemized bill.
That is not true. Insurer admits in its Brief at pages 16-17 that a “loss” is the same as an
“occurrence” or a “covered event.” The fact that those terms are interchangeable
illustrates the impropriety of Insurer’s argument. An “occurrence” is “[sJomething that
happens or takes place; specif., an accident, event, or continuing condition that results in
personal injury or property damage that is neither expected nor intended from the
standpoint of an insured party.” Black's Law Dictionary (10th ed. 2014), occurrence. The
unexpected event or “occurrence” that Zocherts bought cancer insurance to cover was
cancer. To collect under their policy, Zocherts were supposed to provide proof of the
occurrence, the covered event: cancer. That is exactly what they did.

Zocherts’ efforts to get their benefits without litigation continued through counsel,
starting in March 2013 and continuing for nearly a year and a half, even beyond suit
being filed August 25, 2014. Meanwhile, Zocherts produced many itemized bills to
Insurer on May 6, 2013. (SR 1338 - 1396) However, none of the information submitted
triggered full payment — or even any investigation — of all benefits due Lenore. Yes,
Insurer mailed a check in response to some itemized bills, but it ignored all facts that
revealed Lenore’s entitlement to various other benefits. Not until July 23, 2014, after

Zocherts’ counsel had gone through nearly $34,000 worth of itemized bills line by line,



compared them to policy language, and provided a detailed spreadsheet to the claims
handler, did Insurer come anywhere near paying all benefits owed Lenore. (SR 1154)

Even then, Insurer refused to pay some bills because the pathology report from
Sanford Health was dated August 14, 2012. Insurer already knew cancer had been
diagnosed July 11, 2012, given Dr. Christensen’s signed Physician Statement. (SR 1324)
The policy does not require that the first pathology report be provided, only that
“pathologic proof must be submitted.” (SR 1021; App. 82) It was. Insurer had
pathologic proof and knew from Lenore’s doctor that cancer was diagnosed earlier than
Sanford Health’s report date. This is exactly the kind of “discrepancy” that even a
cursory investigation using the signed medical authorization release would have resolved,
if it really were important. Instead, when confronted with two different dates of
diagnosis, Insurer chose to ignore the earlier date and rely on the later one — which
favored Insurer — to avoid paying earlier benefits to its cancer-stricken policyholder.

B. Insurer had a duty to make a reasonable investigation of the claim.

State statutes, South Dakota caselaw, and insurance industry standards all require
insurers to make a reasonable investigation of insurance claims. SDCL 858-12-34(3),(6);
858-33-67(1); Dakota, Minn. & E. R.R. Corp. v. Acuity, 2009 SD 69, 19; SR 11309.
However, Insurer cleverly imagines a severe limitation on the scope of “reasonable
investigation,” arguing that the investigation need only determine “validity” of a claim.
(Appellee’s Brief, p.17) Nowhere do statutes, caselaw, or industry standards impose that
limitation on the duty to investigate, which in reality is a duty intended to serve both
parties, insurer and insured. Sure, an Insurer is entitled to check whether the claim is

“valid,” but that is hardly where the duty ends. (If that were all the “duty to investigate”



entailed, there would be no need for a duty, as insurers will always be motivated by their
own interests to determine validity.)

Statutory law requiring insurers to create and adhere to standards for the prompt
investigation of claims obviously is intended to protect insureds. It is an unfair claims
practices for an insurer to fail to adopt and adhere to reasonable standards for the
prompt investigation of claims. SDCL §58-33-67(1). Likewise, “[b]ad faith conduct
may include the failure to conduct a reasonable investigation concerning the claim.”
Dakota, Minn. & E. R.R. Corp. at 119. While Insurer wants to severely limit provisions
protecting insureds to avoid any further duty to investigate once it knows Lenore’s claim
is “valid,” that is not the law in South Dakota. Insurer also had the duty to consider
evidence supporting its insured’s claim, not just evidence seeming to contradict it. Id. at
1122-24, 27. By the time of Lenore’s claim, Zocherts had paid Insurer with their
premiums to perform claims handling service, which inherently includes conducting
reasonable investigation. (SR 1750, App. 130) Zocherts should not have had to hire an
attorney to do what Insurer already had been paid to do.

Insurer’s claims manager confirms Insurer does not investigate, saying, “We don’t
investigate a claim.” (SR 1750, App.30) Now Insurer argues the witness uses the term
“process” (Appellee’s Brief at p.32) to refer to what the law requires as “investigation.”
Yet when Insurer describes what that process entails, it amounts only to looking at
Insurer’s own file, which is not an investigation at all. The Court has considered this
kind of ineffective, internal, head-in-the-sand “investigation” before. In Dakota, Minn. &
E.R.R. Corp., an attorney retained to consider a UIM claim came to the faulty conclusion

that there was no additional evidence beyond the existing claim file. 122 Finding the



insurer’s conduct inadequate, this Court noted that “Acuity has not shown that it made
attempts to interview the insured, interview the eye-witnesses to the accident that it knew
existed or investigate any of the actual facts of the accident.” Id. at § 24. A claims
handler cannot simply sit in her own office, look at the company file, do little or nothing
to gather evidence, deny the claim for lacking evidence, and then on appeal claim that she
completed a reasonable investigation by looking at the file and “processing” it. Id. at
123. That is by law unfair claims conduct and evidence of bad faith, which is both a
breach of contract and a tort.

C. Insurers are duty-bound to disclose coverages to insureds.

Insurer concedes that insurers are duty-bound to disclose some coverages.
Inexplicably, Insurer contends the duty does not apply unless the claim involves
indemnity insurance for an insured’s liability. Trying to make this argument, Insurer
cites Isaac v. State Farm Mut. Auto. Ins. Co., where this Court upheld a bad faith verdict
against an insurer that failed to disclose UIM coverage, then tried to excuse its
nondisclosure by arguing that workers comp benefits were to be set off against UIM
coverage. 522 NW2d 752, 754 (S.D. 1994) In that case, Isaac was entitled to coverage
for UIM [money] benefits and State Farm knew it, but did not disclose the coverage to
Isaac. That is exactly what happened here. Lenore was entitled to cancer [money]
benefits, Insurer knew it, and did not disclose the coverage to its insureds. Isaac is not
distinguishable in any meaningful way.

In Biegler v American Family Mut. Ins. Co., essentially the same thing happened:
an insurer did not disclose that by procuring a few particular documents, Biegler would

be entitled to coverage — in that case, a legal defense. 2001 S.D. 13. Instead of policy



benefits in the form of money paid directly to Biegler, benefits were supposed to be paid
to an attorney to represent Biegler. Insurer injects the term “third-party” bad faith to
confuse the issue, but the point of “bad faith” law is the same whether the policy benefit
is money for cancer treatment, money to compensate for damages caused by an
underinsured driver, or money to pay for a legal defense. Biegler and Isaac both had
first-party relationships with their insurers.

The term “third-party” bad faith, though used customarily, can be somewhat
misleading because in every case (except workers comp), the bad faith claim is by an
insured — not some third party — against the insured’s own insurer. What is common
among all these cases is the first-party relationship between the insurer and insured. The
particular elements of the cause of action against an insurer may vary between what we
call “first-party” and “third-party” bad faith claims, but in either instance there is a first-
party insurer/insured relationship from which the good faith duty arises. Neither Biegler
nor Isaac is distinguishable in this critical respect.

Insurer also cites Federal District Court case Plucker v. United Fire & Casualty
Co., 412-CIV-04075-KES, 2016 WL5415655 to question the proposition that an insurer
must disclose coverages to its insureds. Plucker is notably different. In Plucker the
insured refused to sign and return a medical authorization form to let the insurer obtain
what it wanted to investigate and process the claim. In this case, the requested medical
release authorization was completed, signed, and enclosed in the very first envelope lvan
sent Insurer; Insurer just chose to not use it, except to limit its payments. (SR 1579, App.

116)



Insurer also argues that an insurer is not obligated to disclose benefits because the
insured is charged with knowing the policy, citing American Family Mut. Ins. Co. v.
Elliot, 523 N.W. 2d 100 (S.D. 1994). However, the situation in Elliot was much
different. There, the insured was claiming a “reasonable expectation” of coverage the
policy did not provide. The Court ruled that in the instance of an unambiguous policy
provision, an insured cannot maintain a claim based on “reasonable expectation.” Here,
the policy provides benefits Insurer knew Lenore was entitled to. There is no exclusion
or lack of coverage, as in Elliot. Insurer admits that good faith precludes an insurer from
exploiting an insured’s ignorance of his rights. Allen D. Windt, 1 Insurance Claims and
Disputes §2.2 (6" ed.) Yet that is exactly what Insurer did here, exploiting the fact that
the advocate for its 81-year-old cancer-stricken insured was her 87-year-old husband who
was known to have a hard time understanding Insurer’s actions. (SR 1006, App.115)

Insurer’s claims handler could have written lvan, saying, “It appears Lenore will
qualify for the following benefits under your policy: ... We need to have itemized bills
for all these items of treatment submitted to us. Take this letter to the medical billing
departments of Lenore’s clinic and hospital and have them fax these bills to me.” Or
better yet, she could have used the signed medical release authorization she had by
September 19, 2012, all her knowledge and training about the insurance policy and her
knowledge about Lenore’s cancer treatment, and called or faxed the facilities herself to
get what she knew Insurer required to fully pay Lenore’s claim. She did neither. Instead,
while Lenore perished and her grieving husband grew frustrated, Insurer stubbornly
played a game of feigned ignorance about Lenore’s claim. Lenore never lived to see

most of the policy benefits she and her husband had, for 22 years, faithfully paid for.
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2. Could reasonable jurors conclude Insurer violated duties of good faith?

A. Insurer owed the duty of good faith and fair dealing, and was required to act
“fiduciary-like.”

Ivan agrees that insurers may not be fiduciaries per se, but this Court has said on
numerous occasions that insurers are “fiduciary-like.” See Helmbolt v. LeMars, 404
N.W.2d 55, 58 (S.D. 1987) (refers to insurer’s “fiduciary relationship to one or both of its
insureds” — one with a “first-party” claim and the other a “third-party” claim); Crabb v.
National Indem. Co., 205 N.W.2d 633, 637 (S.D. 1973) (refers to insurer’s “fiduciary
relationship” with insured); Bertelsen v. Allstate Ins. Co., 2011 S.D. 13 147, 796 N.W.2d
685, 700 (describes insurer’s role as “like that of a fiduciary”). The Court explained an
insurer’s fiduciary-like duties this way:

"The insurer's obligations are ... rooted in their status as purveyors of a vital

service labeled quasi-public in nature. [They] must take the public's interest

seriously, where necessary placing it before their interest in maximizing

gains and limiting disbursements.... [A]s a supplier of a public service...,

the obligations of insurers go beyond meeting reasonable expectations of

coverage. The obligations of good faith and fair dealing encompass

qualities of decency and humanity inherent in the responsibilities of a

fiduciary. Insurers hold themselves out as fiduciaries, and with the public's

trust must go private responsibility consonant with that trust." (emphases

added) Trouten v. Heritage Mutual, 2001 SD 106, {31 citing Egan, 24 Cal.

3d 809 (1979).

Hoping to shirk its fiduciary-like duties and obligations of decency and humanity,
Insurer cites Hein v. Acuity, 2007 SD 40, 110, 731 N.W.2d 231 to claim that an insurer
and insured are complete adversaries. Hein noted that parties can be adversaries to the
extent an insurer is entitled to challenge fairly debatable claims, but Insurer takes that
observation out of context and ignores the whole point of Hein — to distinguish worker’s
compensation situations from other “first-party” cases because worker’s compensation

claimants have no first-party relationship to the insurer. Hein had not paid insurance
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premiums. Hein focused on whether a worker’s compensation claimant could claim “bad
faith” absent a denial of benefits due. Given the indirect insurer/claimant relationship,
the Court simply ruled that such a claimant could not maintain a bad faith claim without
proving wrongful denial of benefits. While limiting bad faith claims in that context, the
Hein court otherwise confirmed its earlier holding that unfair claim processing can
violate the duty of good faith, whether or not benefits eventually are paid. 1d. at 235.

Bertlesen did not negate decades of South Dakota bad faith law based on the
fiduciary-like insurer/insured relationship in most first-party settings. Bertelsen merely
noted that some aspects of the insurer/insured relationship can be adversarial, while
discussing whether an insurer could obtain independent legal counsel and whether an
insured could discover that attorney’s opinions. Bertelsen held that the insured was not
entitled to such discovery, but that issue has no bearing here, and the Bertelsen holding
never abrogated other duties in the context of “first-party” bad faith claims. Bertelsen at
148. The Court neither abolished the duties of good faith and fair dealing, nor said that
first-party insurer/insured relationships are now viewed as completely adversarial, not
fiduciary-like.

Citing Hein and Bertelsen to claim Insured was entitled to treat Zocherts as
adversaries is misleading. Hein and Bertelsen both confirmed that despite some limited
adversarial aspects of the relationship that make it less than fully fiduciary, an insurer still
owes its insured the duty of good faith and fair dealing, and a cause of action still exists
for breach of that duty. At the least, Insurers still have the duties to investigate, disclose

coverage, consider evidence supporting payment of the claim, and pay benefits when due.
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Insurer’s own claims handlers confirm that Insurer’s “adversarial” argument is
nonsense:

“Q: So when you were trained, were you trained that at Protective Life about
insurance claim handling that the claim handler and the insurance company must
treat policyholder’s interests with equal regard as they do their own interests?

A: Absolutely.
Q: It’s not supposed to be an adversarial or competitive process?
A: No.

Q: And an insurance company is hired to and paid to assist the policy holder with
the claim?

A: Yes.” (SR 000897)

Insurers are allowed to advance their own interests, not ignore insureds’ interests or the
duties they owe insureds. No one is saying Insurer cannot do anything for its own benefit;
it just cannot act only for its own benefit, leaving its insureds out to dry by refusing
claims handling services its insureds had paid for.

Insurer erroneously claims the “equal consideration” duty applies only in excess
verdict (“third-party”) cases. While “equal consideration” is highly relevant to such
claims, it also describes how insurers must treat all first-party beneficiaries of insurance
contracts. Insurers may not be true fiduciaries who must put insureds’ interests ahead of
their own, but insurers do have to treat their insureds’ interests at least equally, and that
duty is not limited to “third-party” situations. Helmbolt v. LeMars, 404 N.W.2d 55, 58
(SD 1987). In Helmbolt, one insured was liable for the collision and another claimed
UIM benefits from the same insurer. The Court criticized LeMars for not giving equal

consideration to either insured — including the “first-party” insured with the UIM claim.
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Id. (“There was ample evidence of LeMars’ bad faith and violation of its fiduciary
relationship to one or both of its insureds. ‘Equal consideration” was not given to the
interests of these insureds.” (latter emphasis added))

In a case like Helmbolt, where an insurer owes duties to both parties in a lawsuit,
it is easy to see the purpose of good faith duties and how they apply to respective
insureds. An insurer owes a duty to defend and indemnify the at-fault driver, and
simultaneously owes a duty to investigate a claim and pay UIM benefits due another
insured. There are various good faith duties, and in various settings an insurer must treat
its insured’s interests with at least equal consideration.

B. Insurer’s other assertions also are false.

Insurer’s bonus program is relevant to the bad faith claim.

Insurer’s bonus program incentivizes claims handlers to not investigate or pay
claims by tying their bonuses to company profit. Insurer is wrong when it contends
evidence of how that plan works is irrelevant and raises no genuine issue of fact material
to Ivan’s bad faith claim. Insurer’s bonus plan corroborates the intentional nature of
claims handlers’ conduct by revealing why claims handlers avoid contacting hospitals and
doctors and avoid information supporting an insured’s claim. It shows why claims
handlers do not want to assist insureds, document claims, or take initiative to investigate
a claim.

Insurance claims are supposed to be paid based on fair, honest claim handling,
regardless of corporate profit. Claims are what claims are, and they must be paid
according to policy terms. Insurer’s claims handlers do not price insurance policies,

determine how company financial resources earmarked as claims reserves are invested, or
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or sell insurance (and therefore cannot affect how big the Insurer’s book of business is).
The only thing claims handlers can affect with regard to Insurer’s profit is whether and
when they pay a claim.

The bonus plan is evidence of Insurer’s bad faith. The premise is simple. If there
is more documentation in the file, Insurer has to pay more benefits. If Insurer pays more
benefits, corporate profits drop and claims handlers (and others, including the company
president) get less in bonuses. This is why bonus programs at insurance companies are
looked upon with such suspicion, particularly when claims handlers are eligible for the
bonuses. The major problem with incentivizing claims handlers is that the only real
influence they have on corporate profits is by determining claims payments. This kind of
bonus plan undisputedly puts claims handlers in a conflicted position by encouraging

them to violate their fiduciary-like duties. (SR 1141)

Ivan argued contractual breach of good faith at the trial court.

Insurer falsely claims lvan failed to argue contractual breach of the good faith
duty in the court below. The record shows otherwise. Requesting summary judgment in
his favor on breach of contract, Ivan argued that besides failing to pay benefits,
“Protective Life also breached its contractual duties to investigate its insureds’ claim,
advise its insureds of applicable coverage, and process their claim fairly.” (SR 869)
Resisting Defendant’s summary judgment motion, Ivan further argued, “Protective Life
breached multiple duties of good faith. Duties of good faith are contractual duties, and
violating them constitutes breach of contract....” (Plaintiff’s Brief Opposing Defendant’s
Motion for Summary Judgment, page 30, Reply Appendix) Breach of the duty of good

faith is both a breach of contract and tort; the trial court ruled on both. (SR 1723-1724)
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Insurer’s related arguments urging dismissal of the claim for attorney’s fees under
SDCL 858-12-3 is misplaced. Evidence would support a finding that Insurer’s pre-
litigation conduct amounted to a vexatious and unreasonable refusal to pay benefits. By
the time of suit, Zocherts’ attorney had spent dozens of hours performing claim handling
services Zocherts already had paid Insurer to provide. The claim for attorney’s fees
should not be dismissed, as there is evidence Insurer’s conduct was vexatious and
unreasonable.

CONCLUSION

Undisputed evidence demonstrates Insurer breached its contractual duties of good
faith by failing to investigate Lenore’s claim, disclose coverage to Zocherts, and pay
benefits when due. Rather than grant Insurer summary judgment on breach of contract,
judgment in Ivan’s favor should have been entered on that count.

Insurer was not entitled to summary judgment on the tort claim. For purposes of
Insurer’s motion, all reasonable inferences drawn from the facts had to be viewed in
Ivan’s favor. Dakota, Minn. & E.R.R. Corp, 2009 S.D. 69 at { 14. At the very least,
genuine issues of material fact remain as to whether Insurer violated its duties of good
faith and fair dealing by failing to investigate and pay Lenore’s claim, whether Insurer
knew it lacked a reasonable basis for failing to pay or acted in reckless disregard of that
lack, and the issue of damages. There also remains a question of whether Insurer acted
unreasonably and vexatiously in failing to pay Lenore benefits, such that it also was
improper for the trial court to grant Insurer summary judgment on the attorney’s fees

claims.
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Introduction

The court is well versed in the specific factual sequence of this claim. For that reason, the

sequence will not be repeated again here except to draw focus to important facts and distinctions.

Protective Life Breaches the Contract of Cancer Insurance.!
As soon as Ivan provided notice and proof of loss to Protective Life, Protective Life was

obligated to pay “all benefits then due.” Protective Life paid almost no benefits then due, and
instead spent the next year dragging its feet and doing little to move Ivan’s claim forward.
Protective Life cannot possibly demonstrate that there are no genuine issues of material fact to be
tried, especially when considering the following must be viewed in a light most favorable to
Ivan:
» Protective Life had a contractual duty of good faith and fair dealing, which demands that
Protective Life make a reasonable investigation. There are also statutory obligations of

insurers to investigate insurance claims. Protective Life did not make a reasonable
investigation.

« South Dakota law requires that Protective Life disclose coverage, as insureds are not
expected to elect upon which coverage their benefits be based. Protective Life never
disclosed many different coverage(s) to Ivan that he clearly qualified for.

! Jvan filed his own motion for summary judgment RE: Breach of Contract and included 38
pages of briefing. To avoid duplication, the level of detail and specific examples of the breach(s)
of contract are not repeated again here,
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o Protective Life did not make any payment correctly until Ivan and his Counsel started
doing Protective Life’s job.

o Protective Life’s improper, passive claims handling approach led to incorrect payment in
some instances, delayed payment in some instances, and no payment in other instances.

e Protective Life admits it owes surgical benefit(s), and paid $420 toward that but the
amount is incorrect and has never been reconciled.

¢ Every dollar ever paid by Protective Life beyond the $420 initial payment was delayed
longer that it should have been due to the unfair, improper claims processing scheme at

Protective Life. Many of the benefits that were eventually paid by Protective Life that
were clearly owed under the policy from the beginning were not even paid until after

suit was filed. (See fn. 13 in BRIEF IN SUPPORT OF DEFENDANT’S MOTION FOR
SUMMARY JUDGMENT.”y*

e There are outstanding benefits related to Lenore Zochert’s Cancer care that that total
more than $33,943.> The billings have been provided to Protective Life long ago and
should be paid under the broad grant of coverage. The benefits have not been paid.

Protective Life has two main ways of avoiding having to pay claims. Protective Life’s first

method of avoiding paying benefits is to take a completely passive claims handling approach.*
Protective Life’s second line of defense is to twist words and concepts in the policy to justify
specifically requested benefits that remain unpaid. Protective Life is supposed to be

forthcoming, fair, honest, and generally act in good faith.’ Protective Life is not supposed to use

2 Note: By the time suit was served upon the SD Director of Insurance on August 25, 2014,
Protective Life still had not made this payment. The Director admitted Service the next day,
August 26™, 2014. Yet, Protective Life wants credit for contractual benefits paid three days
later.

3 See Second Affidavit of Seamus W. Culhane, Exhibit 57: Protective Life Bates No.’s 0031-
0034.

4 See Second Affidavit of Seamus W. Culhane, Exhibit 62: Second Declaration of Elliott S. Flood
for details about this improper approach.

5 Weber v. State Farm Mut. Auto, Ins. Co., 873 F. Supp. 20, 209 (S.D. Iowa 1994) (a party to a
business transaction has a duty to disclose "matters known to him that the other is entitled to
know because of fiduciary or other similar relation of trust and confidence between them.) (Once
an insurer has received notice of an occurrence, there is no reasen to restrict the obligation to
disclose relevant information about the insured's rights and duties. If the insurer's employees or
claims representatives process the claim without additional input from the claimants, full
responsibility rests on those individuals. If additional actions by claimants or beneficiaries are
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potentially different meanings of words in its own policy to avoid paying benefits, either. But, it

does.

Protective Life Reads Ambiguous Terms in its Own Favor.
Ambiguity in an insurance contract “is to be construed liberally in favor of the insured

and strictly against an insurer [, . .] St. Paul Fire & Marine In.s Co., v. Schiiling, 520 N.W.2d
884, 887 (S.D. 1994); Alverson v. Northwestern Nat 'l Cas. Co. 1997 SD, 559 N.W.2d 234, 235
(“It is our long-standing rule that “where provisions of an insurance contract are fairly
susceptible of different interpretations, the interpretations most favorable to the insured should
be adopted.’”) Auto-Owners Insurance Company v. Hansen Housing, Inc., 2000 SD 13 110, 604
N.W.2d 504 (“If the terms of an insurance contract are susceptible to different interpretations, we
adopt the interpretation most favorable to the insured.”); State Farm Mut. Auto. Ins. Co. V.
Vostad, 520 N.W.2d 273, 275 (S.D. 1994). Ambiguity is created when the language in an
insurance contract ‘is fairly susceptible to two constructions.”” North Star Mut. Ins. Co. v.
Peterson, 2008 S.D. 36, 110. The South Dakota Supreme Court has illustrated in a few cases
what ambiguity looks like in insurance policies. N

In the case of Sawyer v. Farm Bureau, 2000 S.D. 144, the insurer denied an insured’s
claim arising from the death of livestock by trying to claim that the term “owned” in the context

of insurance policy and livestock meant, *“100% owned” or “exclusive ownership” of the

required, the insurer should be obligated to provide them complete information about the
coverages that may provide benefits, what needs to be done, when it needs to be done, and all
ancillary rights. Anything less falls short of the insurer's contractual obligations.); See also
Dercoli v. Pa. Nat'l Mut. Ins. Co., 520 Pa. 471, 554 A.2d 906. 909 (Pa. 1989) (The duty of an
insurance company to deal with the insured fairly and in good faith includes the duty of full and
complete disclosure as to all of the benefits and every coverage that is provided by the applicable
policy or policies along with all requirements).
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livestock, Correcting the insurer and finding for the insured, the South Dakota Supreme Court
explained,

“We have previously stated that "an insurance policy is ambiguous when it 'is fairly

susceptible to two constructions.” /4. When ambiguity is found, "the interpretation most

favorable to the insured should be adopted." Id. Farm Bureau relies heavily on its
interpretation of the term "owned." Yet, the term is not defined anywhere in the policy.

While it is reasonable to conclude that ownership implies complete ownership to the

exclusion of others, it is equally as reasonable to conclude that the term encompasses an

infinite number and combinations of ownership interests so long as some ownership
interest exists. As such, the policy is ambiguous, and the term will be construed in favor
of the insured. Sawyer had at least a 25% ownership interest in the livestock that died
during the storms. He is deemed to have "owned" that livestock for purposes of the Farm

Bureau policy.” /d at 113.

This is not the only time the South Dakota Supreme Court has illustrated the concept of
an insurer improperly construing an ambiguous term in an insurance policy to avoid paying
benefits. In another instance, a person was injured while leaning against his employer’s vehicle
by another motor vehicle. The insured made a claim against the UIM carrier for UIM benefits
and the insurer denied the claim, claiming that leaning against the vehicle did not fall within the
definition of “occupying.” The Court interpreted the meaning of “occupying,” liberally to
include insured’s act of leaning onto his employer’s vehicle. Roden v. General Cas. Co. Of
Wisconsin, 2003 SD 130, 671 N.W.2d 622 (2003).

There are varions ambiguities in the Protective Life policy. It is no accident that

Protective Life always uses them to avoid paying benefits at various stages of the insurance

claim and during litigation.
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The policy is “limited” to dealing only with cancer.S
Ivan and Lenore bought a policy specifically limited to cancer treatment. The particular
policy they bought is known by Protective Life as “Form CA-05-SD.” The policy is referred to

on page 1 as a “LIMITED POLICY™? and the limitations are set forth on page 10:

Exceptions and Limitations

Benefits For Cancer Only. This policy pays only for loss resulting from definitive Cancer
treatment, including only direct extension, metastatic spread or recurrence. Pathologic proof
thereof must be submitted. This policy does not provide benefits for any other disease,
sickness or incapacity.

This is a cancer benefits only policy, as opposed to a major medical policy that is not
limited by disease (i.e. health insurance/major medical insurance). This policy is limited to
cancer. Other than an “Intensive Care Benefits Rider” Ivan and Lenore purchased, the policy
does not provide benefits for medical conditions like diabetes or heart attacks the way Medicare
or other major medibal insurance would. Yet, the very word and concept of “LIMITED” is used
by Protective Life to justify any exclusions it wants to read into the policy, however obscure the
exclusions may be. But, that is not what the policy when read as a whole, suggests. In fact,

reading the policy the way Protective Life does creates an absurd resunlt.® Likewise, Protective

Life’s reading is not credible when the grant of coverage/insuring clause in Ivan’s policy is read

6 The policy its self only deals with cancer, however, an Endorsement was purchased by the
Zocherts to cover intensive care confinement for various causes, including accidental injury.

7 hitp://www dictionary.com/browse/limited-policy: noun, Insurance.

1. a policy that covers only certain types of losses within an area of risks.

8 Ass Kickin Ranch, LLC v. N. Star Mut. Ins. Co., 2012 SD 73, 910 citing Prokop v. N. Star Mut.
Ins. Co., 457 N.W.2d 862, 864 (S.D. 1990).
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and compared with other Protective Life grants of coverage/insuring clauses that actually say
(and justify) what Protective Life does in every instance.’

Protective Life had formal notice, written proof of loss, 8 medical authorization release and
a completed claim form, but still argues it did not have adequate proof of Joss to pay all
benefits then due.

The insurance policy requires:

e “Notice of Claim Written notice of claim must be given within 60 days after a covered
loss starts or as soon as reasonably possible. [ . . .]";

¢ “Claim Forms, When we receive a notice of claim we will send you forms for filing
proof of loss. [. . .]"

e And, “Proofs of Loss, Written proof of loss must be given to use within 90 days afier the
occurrence or commencement of any loss covered by the policy. [. . .]”

Protective Life uses these provisions to entirely shift the burden of investigation, -
identifying coverage, and documenting facts that trigger coverage onto the policy holder.

Protective Life promised to make timely payment of claims; its policy says that once the
company receives necessary proof of loss, it will pay all the benefits then due.'® Ivan made a
claim for cancer insurance benefits and promptly submitted the necessary proof of loss, returning
every form Protective Life provided him, including the authorization allowing Protective Life to
procure medical records and bills,'! the physician’s statement completed by Dr. Christensen,!?

and the general proof of loss form.”> By October 24, 2012, Ivan also had submitted a pathology

® PLAINTIFF'S BRIEF IN SUPPORT OF PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT, pp.12-13, 18.

19 See Second Affidavit of Seamus W. Culhane, Exhibit 55: Protective Life Cancer Policy, p. 11,
“Time Payment of Claims. After we receive written proof of loss, and subject to the terms of
this policy, we will pay all benefits then due under this policy.”

13 See Second Affidavit of Seamus W. Culhane, Exhibit 41: Protective Life Bates No. 0180.
12 See Second Affidavit of Seamus W. Culhane, Exhibit 42: Protective Life Bates No. 0182.
13 See Second Affidavit of Seamus W. Culhane, Exhibit 43: Protective Life Bates No. 0183.
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report confirming the diagnosis of cancer'* and thereby had completed all his obligations under
the contract by providing notice, written proof of loss and completing the claim form. If
Protective Life has wished to obtain additional medical documentation, they had the signed
release to do so from that moment on. Yet, Prdtective Life claims that “Proofs of Loss” means
something more, and alleges that it can use claims forms that it drafts — without consent nor
agreement of the policy holder after the policy is in place, to demand of the policy holder
whatever it pleases. This is a breach of the contractual duty of good faith and fair dealing.
Insurers are plainly not allowed to shift their duties and obligations onto policy holders.!*

Not only does Protective Life take the narrower reading of words *notice” and “proof of
loss™ than the actual policy language by requiring their insured to do the insurer’s job, Protective
Life uses the term “itemized bills,” to mean something more than what it ordinarily means. Even
if the policy somehow requires “itemized bills” despite not saying so, Ivan provided “itemized
bills” but Protective Life rejects them as being inadequate. Ordinarily, itemized bills include
“Health Insurance Claim Forms.” Protective Life brief even cites a case where these “1500”
claims forms (“HICF 1500") are alleged to be the “standard.” Plucker v. united Fire & Cas. Co.,
2015 U.S. Dist LEXIS 129819, *2 yet, while these claims forms are the standard for health
insurance bhling, when Ivan provided them to Protective Life, Protective Life dismisses them as

inadequate “itemized billings” because they are for Medicare.'® That is an unreasonable

W See Second Affidavit of Seamus W. Culhane, Exhibits 46-47: Protective Life Bates No. 0202
and 0204; See also Second Affidavit of Seamus W. Culhane, Exhibit 32: Deposition of Ivan
Zochert, p. 35 lines 3-17.

15 Bilden v. United Equitable Insruance Company, 921 F. 2d 822, (8" Cir. Ct. of Appeals) 138
(“(4) That United Equitable attempted to shift the burden of investigating the claim to Mrs.
Bilden and her attorney;”) '

16 See Third Affidavit of Seamus W, Culhane, Exhibit 76: No’s 44, 48 and 50 from the
DEFENDANT'S REQUESTS FOR ADMISSIONS (SECOND SET) AND INTERROGATORIES
(THIRD SET). :
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approach even as applied to the concept of “itemized billings.” It is unreasonable to say that
these are not itemized billing. For example, the billings itemize the date of service, the place of
service, the CPT code, the modifier code, the charges, and the diagnosis. It also lists the
provider, i.e. Prairie Lakes Healthcare/Edward Wegner.!” The diagnosis code “174.9” refers to
“Malignant Neoplasm of the Breast.” This code appears on the Protective Life Bates No. 02382
document and insurance billing clerks and insurance claims handlers are supposed to be familiar
with this diagnosis code. It would indicate the underlying diagnosis is clearly cancer, as that is
the reason/condition that Lenore Zochert was being treated for at Prairie Lakes Hospital during
this time period. Still, Protective Life takes the absurd approach to argue that this is not an
“itemized billing” that deserves payment.

This, of course, is beside the point for purposes of the policy because nowhere in the
insurance policy does the term, “itemized billing” ever appear. Nor does the word “bill” appear
in the policy. Yet, Protective Life interprets their own use and unilateral mandate of “itemized
biiling” to require something more than HICF 1500 that contains all the information Protective
Life could possibly need to be able to process and pay a claim. If Protective Life was going to
require “bills” or “itemized bills,” to be provided by the insured, why not just say so in the
policy?

Protective Life ignores the policy term “expenses™ and raises policy unrelated questions of
whether the expenses are “treatment charges” or “diagnosis charges”, then improperly
denies anything it considers “diagnosis charges.”

Another example of a way Protective Life twists words in its own policy to mean

something other than the ordinary, originally intended meaning is illustrated by the way it treats

¥ See Third Affidavit of Seamus W. Culhane, Exhibit 77: Protective Life Bates No. 0237.
8 See Third Affidavit of Seamus W. Culhane, Exhibit 77A: Protective Life Bates No. 0238.
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surgical biopsies of cancer. When a doctor meets with a patient believed to have cancer, one of
the first steps in the doctor’s treatment of the patient is to perform diagnostic tests, likely
including a biopsy, to confirm the existence of the cancer and determine its nature. The policy
nowhere excludes coverage for diagnosis; in fact, it requires that cancer be diagnosed by
microscopic pathology and allows payment for expenses incurred up to 10 days before the
diagnosis.”® Claim handlers know that the main way to qualify for any policy benefits in the first
place is through pathologic proof confirming the diagnosis, and that the biopsies required to
procure such proof are surgeries. Even though Protective Life knows a biopsy is surgery,
Protective Life does not pay for biopsies as a surgical expense. Worse yet, claim handlers are
taught to quibble with policyholders about whether a biopsy is even part of their “treatment.”
The following is an excerpt from the Deposition of Claims Specialist Lia Valez:
Q. And "treatment" could mean just surgery or just chemotherapy, or it could also
mean diagnosis, like a biopsy, a needle that gets pushed into somebody's breast to
take a tissue sample. Now, one of those favors the policyholder and one doesn’t.
Were you ever trained that you have to use the one that favors the policyholder?
MS. WEBER: Object to form.

THE WITNESS: No, because we have to go off of what the word *treatment"”
means. Having a biopsy isn't treatment.”

Q. Okay.
A. It's surgery,
Q. Okay.

A, So it's not a form of treatment, because it's not -- a biopsy is for the purposes of
diagnosis only, not necessarily to treat or remove their cancer.

19 See Second Affidavit of Seamus W. Culhane, Exhibit 55: Policy p. 7 “Schedule of Benefits.”
“Benefits are payable for those expenses incurred by an Insured from 10 days preceding the date
of positive diagnosis of Cancer or from the first day of a period of Hospital confinement during
which the positive diagnosis is made, whichever is more favorable to you.”
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Q. Okay.
A. That's a separate surgery.

Q. So you don't think the word "treatment” includes things like a biopsy or
mammogram, things that are used before chemotherapy might start?

A, Those are for -- for me personally the way I would view it, and the way the policy
dictates from my understanding, is that those are for laboratory purposes.

Q. Okay.

A. Because we are not -- they are not treating the cancer. A form of treatment would
be chemotherapy or radiation.

Q. Is surgery treatment?

A. Yes, it can be, if it's going to fully remove their cancer, depending on what type of
cancer they have. [...]

Q. So, in your mind as you handle claims, surgery is treatment for cancer?

A. Yes, it can be,” 20
Diagnosis or not; surgical biopsy is surgery and as long as it occurs no more than ten days prior
to the cancer diagnosis, it must be covered under the surgical expense benefit. However,

Protective Life refused to pay for Lenore’s surgical biopsy until after Ivan filed a lawsuit.

The policy requires “pathologic proof,” and Lenore’s doctor’s office submitted a pathology
report, but that report did not meet Protective Life’s overly stringent requirements that
would trigger all benefits then due.

By September 21, 2012, Protective Life denied Ivan’s claim because he had not

submitted “pathological diagnosis” of cancer.?! So, Ivan went to Sanford Clinic and requested a

2 See Second Affidavit of Seamus W. Culhane, Exhibit 56: Deposition of Lia Valez, p.10 line 19
—p.11 line 4.

A See Second Affidavit of Seamus W. Culhane, Exhibit 45: Protective Life Bates No. 0201
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pathology report, which Sanford mailed to Protective Life on October 24, 2012.2 ‘The sample
that was confirmed cancerous in that pathology report was taken while the lump was being
removed. What Ivan, nor Sanford Clinic understood was that Protective Life interprets the term
“pathologic proof™ to mean, “first pathologic proof” and it would not pay any benefits that pre-
dated the pathology report — even though there was definitive evidence of an earlier of cancer
diagnosis by the treating physician in the signed physician’s statement. Yes, there was an earlier
pathology report arising from the surgical biopsy back in July that arose from the surgical
biopsy. But, Protective Life had already internally avoided any mention of the surgical biopsy,
as detailed above. Still, the policy says, “This policy pays only for loss resulting from definitive
Cancer treatment, including only direct extension, metastatic spread or recurrence. Pathologic
proof thereof must be submitted.” (emphasis added). Like every other term in the policy that can
be interpreted two ways, Protective Life adds the word, “first” to the term “pathologic proof” to
avoid paying all sorts of benefits.

Protective Life does this so they can later argue, “We didn’t know there were charges
going back to July.” What is inconvenient for Protective Life is the fact that argument is
completed undermined by the physician’s statement completed by Dr. Christensen® that says,
“2. Date of Imtlal Diagnosis: 7/11/2012.” That signed physician’s statement was in Protective
Life’s possession from the very beginning, (September 17, 2012). But, by not doing its own job,

Proteétive Life puts its self in a position where if later challenged it gets to feign ignorance about

2 See Second Affidavit of Seamus W. Culhane, Exhibits 46-47: Protective Life Bates No. 0202;
204; See also Second Affidavit of Seamus W. Culhane, Exhibit 32: Deposition of Ivan Zochert, p.
35 lines 3-17.

2 See Second Affidavit of Seamus W. Culhane, Exhibit 42: Protective Life Bates No. 0182,
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owing for earlier expenses associated with cancer. And, Protective Life can blame the insured
for allegedly screwing up the insured’s own claim, like they have done here.

Protective Life should not be allowed to write with fuzzy language, then hide behind it
and cite it as a reason for not paying benefits. "When the drafter of such a contract leaves an
important term undefined, public policy deems that the consequences of the imprecise drafting
should fall on the party that drafted the contract, was able to dictate the terms . . . and (almost
always) has at its disposal a battery of personael to serve its interests." Bjornstad v. Senior Am.
Life Ins. Co., 599 F.Supp.2d 1165, 1172 (D. Ariz. 2009) /d. (citing the Restatement (Second) of
Contracts § 206 cmt. a (1981). One commentator describes it this way:

“Cancer policies are, by their nature, like the old classic medical expense
insurance that won't pay for medical expenses unless or until you are hit by a
wild buffalo, while on a Pullman, going south. Not satisfied with an inherently
narrow coverage, cancer policies add more tricky exclusions. So, you not only
have to be hit by a wild buffalo, on a Pullman going south, but the wild buffalo
has to be named “Gertrude.” (emphasis added) Joint Hearing before the
Subcommittee on Antitrust Monopoly and Business Rights of the Committee
on the judiciary United States Senate and Select committee on Aging House
of Representatives. P. 34, March 20, 1980.

Insurers should not be allowed to hide behind these kind of tricky exclusions and word games.
“Such treatments” includes surgery that removes cancer.

An endorsement on Ivan’s policy expressly covers physical exams, [aboratory tests, and
diagnostic tests.?* Protective Life avoids paying benefits by reading the language narrowly so
that the term “such treatments” does not include surgery that removes cancer. First, it should be
noted that laboratory, other testing is covered under the broad grant of coverage as explained in

PLAINTIFF'S BRIEF IN SUPPORT OF PLAINTIFF'S MOTION FOR SUMMARY

% See Third Affidavit of Seamus W. Culhane, Exhibit 78: Protective Life Bates No. 017, CE-21
Protective Life Endorsement.
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JUDGMENT, pp. 19-24. S$till, even if the court rules that there is no coverage for pre-operative
lab work, x-rays, and so forth associated with cancer treatment under the broad grant of coverage
in the schedule of benefits, “...”, there is other coverage elsewhere in the policy for the same
types of treatments. For example, in the ENDORSEMENT, it says, “This also includes such
treatments designed to prevent a reoccurrence of Cancer for a period of up to 6 consecutive
months [. ..] While this paragraph of the endorsement is titled “Radiation and Chemotherapy
Benefit.” When the word, also is used, as in “this also includes such treatments [. . .}, that could
fairly be read to also include surgery. When a woman’s breast is cut open and a cancerous lump
is removed, that is cancer treatment designed to prevent the reoccurrence of cancer. Thus, at a
minimum, least $250 should be paid toward “physical exams, laboratory tests, diagnostic tests
and consiltations related to such treatments.” Protective Life pays nothing.

Protective Life does not interpret that provision liberally, as it must. Such a liberal
interpretation of a grant of coverage would require that it pay out benefits. Protective Life
chooses to interpret “this also includes such treatments designed to prevent a reoccurrence of
cancer [. . .]” narrowly to only refer back to radiation and chemotherapy. Thus, the only “such
treatments” Protective Life will pay for physical exams, laboratory tests and so forth, is for
radiation and chemotherapy. When Protective Life reads the policy, it ignores the word, “also.”

Meanwhile, Protective Life looks elsewhere in the policy to cherry pick exclusionary
sounding language to support its denials. For example, in support of their denials of all
laboratory testing, Protective Life looks to the “Blood and Plasma Benefits™ to find exclusionary
language. “No payment will be made under this benefit for laboratory expenses except those
described.” While that exclusionary language may fairly be said to exclude laboratory, tests

associated with blood and plasma transfer, it does not meet the criteria for excluding laboratory
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work asscciated with pre-operative issues and surgery. This language does not meet the criteria
of South Dakota law as applied to exclusions. Insurance policy exclusions must be set forth
clearly and explicitly.

Courts look unfavorably on metheds which “hold out expectations of coverage with one
hand and take them away with the other,” or which use double talk by “setting forth a promise in
one part of the contract and then taking it away somewhere else,” Marriot v. Pacific Natl. Life
Assurance Co., 467 P.2d 981, 985 (Utah 1970) or in which “the policy on one hand giveth, but
on the other hand taketh away.” Allstate Ins. Co. v. Stone, 863 P.2d 1085, 1087 (N.M. 1993).

Ultimately, Protective Life’s denials of laboratory work, physical exams are not justified.

Ivan Performed His Obligations under the Contract.
When Ivan called Protective Life to notify it of the loss, Protective Life provided Ivan

with these claim forms to be completed:

e AUTHORIZATION TO OBTAIN AND DISCLOSE INFORMATION FOR
EVALUATION OF CLAIM;

s PHYSICIAN STATEMENT; and
e A general proof of loss form.
Ivan completed and signed the medical authorization form, allowing Protective Life to
obtain and use health and medical information necessary to evaluate the claim for benefits. #* He
completed and signed the proof of loss form.?” Dr. Christensen completed and signed the

physician’s statement, attesting that Lenore was diagnosed with cancer on July 11, 2012, that

s Alverson v, Northwestern Nat'l Cas. Co. 1997 SD 9 18, 559 N.W.2d 234, 235, citing Mid-
Century Ins. Cov. Lyon, 1997 DSD 50 P9 n4, 562 N.W. 2d 888, 891 (citing Essex Ins. Co. v.
Fieldhouse, Inc., 506 N.W. 2d 772, 776 (Iowa 1993) (citations omitted).

26 See Second Affidavit of Seamus W. Culhane, Exhibit 41: Protective Life Bates No. 0180.

27 See Second Affidavit of Seamus W. Culhane, Exhibit 43: Protective Life Bates No. 0183.
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Lenore had been hospitalized at Prairie Lakes Hospital, and that Dr. Christensen had performed
surgical procedures.”® On September 14, 2012, Ivan put all three completed and signed forms in
an envelope, addressed the envelope to Protective Life, enclosed a hospital bill confirming that
Lenore had surgical procedures including a partial mastectomy and closure,”® and mailed it.
Protective Life received it on September 17, 2012. Ivan \.vent to Sanford Clinic and requested a
pathology report, which Sanford mailed to Protective Life on October 24, 2012. Together,
these things amounted to both the necessary “notice” and “written proof of loss,” thereby
completing Ivan’s obligations under the contract. Yet, Protective Life began an extended game
of cat and mouse, where Ivan and his counsel had to drag benefits out of Protective Life. That

game continues today.

Ivan and his Counsel Attempted in Good Faith to get Ivan’s claim paid.
Most of Protective Life’s argurnents in support of its motion redirect the focus from what

Protective Life knew it needed to be able to pay Ivan full benefits under the policy and its
obligation and ability to obtain what it needed onto what Ivan or his counsel did (or did not do).
While it is a clever attempt, Protective Life’s duties of Good Faith and Fair dealing are not
delegable. Eldridge v. Northwest G. F. Mut. Ins. Co., 88 S.D. 426 (1974), 1 5 (Delegation to
independent adjusters does not insulate from duties of good faith); Scott Wetzel Services Inc. v.
Johnson, 821 P.2d 804 (Colo. en baﬁc 1991) (worker’s compensation carrier could not contract

out its responsibilities); Wathor v. Mutual Ins. Admin. Inc., 87 P.3d 559, 562 (Ok. 2004)

8 See Second Affidavit of Seamus W. Culhane, Exhibit 42: Protective Life Bates No. 0182.
2 See Second Affidavit of Seamus W. Culhane, Exhibit 44: Protective Life Bates No. 0184.

30 See Second Affidavit of Seamus W. Culhane, Exhibit 46 and 47: Protective Life Bates No.
0202 and 0204; See also Second Affidavit of Seamus W. Culhane, Exhibit 32: Deposition of Ivan
Zochert, p. 35 lines 3-17.

50CIV14-000061 16

Filed: 10/18/2017 6:09:25 PM CST Moody County, South Dakota 50CIV14-000061



(Oklahoma Supreme Court affirmed earlier decision that insurer's duty of good faith is
nondelegable; insurer cannot escape bad faith liability by delegating tasks to third parties);
Majorowicz v, Allied Mutual Ins. Co., 212 Wis.2d 513, 569 N.W.2d 472 (Wis. App. 1997)
(Insurer cannot escape bad faith via delegation to attorney); Smoot v. State Farm Mutual Auto.
Ins. Co., 299 F.2d 525, 530 (5th Cir. 1962) ("Those whom the Insurer selects to execute its
promises, whether attorneys, physicians, no less than company—eﬁ:lploycd adjustors, are its agents
for whom it has the customary legal liability). If an insurer cannot delegate its duty of good faith
to independent adjusters, attorneys, nor doctors, it is hard to imagine how an insurer would be
allowed to re-delegate its duty of good faith to its own insured, whom it owed the duty in the first
place.

Blaming Ivan does not legally justify Protective Life. Bad faith is not subject to the
defense of contributory negligence. Insurance bad faith is an intentional tort. Thus, it is not
subject to the defense of contributory negligence. Isaac v. State Farm Mut. Auto. Ins. Co., 522
NW2d 752, 754, 760 (SD 1994). Yet, for several pages in Protective Life’s brief, it attempts to
shift their affirmative burden to investigate®', timely and fairly process® and pay®® back to Ivan.
Simply stated, insurers are paid via premiums for both service and coverage.* In this case, Ivan
paid for 22 years to have both the coverage and the service should he ever need it. When he
needed the sesvice, having proved he had experienced a compensable loss via written notice and
proof of loss, Protective Life set in motion their predictable sequence of events that attempts to

force the insured do its job for them (or, beiter yet, not have to pay benefits). Protective Life is

3! SDCL §58-12-34(6); Dakota, Minn. & E. R.R. Corp. v. Acuity, 2009 SD 69, 123.

32 Hein v. Acuity, 2007 SD 40, 110.

33 SDCL §58-33-67(4); SDCL §58-12-34(4).

34 See Second Affidavit of Seamus W. Culhane, Exhibit 62: Second Declaration of Elliott S.
Flood.
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not entitled to shift the burden to Ivan, nor is Protective Life allowed to expect Ivan nor Ivan’s
counsel to do Protective Life’s job.

The remainder of Protective Life’s argument is based on the allegedly lacking,
“objection” to this re-delegation of the investigation, coverage analysis and coverage disclosure.
Yet, that argument fails for lack of factual support. Neither Ivan nor his Counsel accepted the re-
delegation of Protective Life’s duties, And, contrary to Protective Life’s argument, Ivan,
through counsel did “object” to this re-delegation. By August 26, 2013 it started to become
obvious that Protective Life was attempting to make the insured cffectively handle his own claim
by taking a totally passive approach to claims bandling. Ivan Zochert and Attommey Culhane
were effectively objected to furnishing additional bills.*®

As a practical matter, this re-delegation of the claim handling function to .the insured
and his attorney causes contractual damages and it amounts to the commission of an intentional
tort. It causes damages because some benefits were not paid at all, some benefits were not paid
when they were supposed to, and some benefits were not paid until after suit was filed. Worse
yet, the whole process of having an insured’s own attorney perform the claim functit_m that

Protective Life was already paid to handle is expensive.

Protective Life Committed Insurance Bad Faith
Ivan must show Protective Life (A) denied, failed to process, or failed to pay his claim

(B) without a reasonable basis, and (C) either knew it did not have a reasonable basis or acted in
reckless disregard of the basis. Bertelsen v Alistate Ins Co, 2013 SD 44, 917, "Denial of benefits
may be inferred from the insurer's failure to process or pay a claim, and the requisite knowledge

(or reckless disregard) on the part of the insurer may be inferred when the insurer has exhibited 'a

3 See Third Affidavit of Seamus W. Culhane, Exhibit 79: Protective Life Bates No. 0310.
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reckless indifference to facts or to proofs submitted by the insured.’ * Kirchoff v. Am. Cas. Co.,
997 F 2d 401, 405 (8" Cir. 1993) (applying South Dakota law) (citation omitted.) (quoting
Champion, 399 N.W.2d at 324).

The facts detailed below demonstrate that there is a genuine issue of material fact (o be
tried to a jury regarding Protective Life’s bad faith, Debra Turner, the manager of the entire
claims depariment®® at Protective Life confirms how insurers are supposed to act toward
insureds. |

Q. For example, one of the most basic rules is that an insurance company must treat the
policyholder's interests with equal regard as it does its own interests?

A, Right, We pay all the claims the same,.

Q. I mean, an insurance company can't put its own interests ahead of the policyholder's
interests, can they?

A. No, 1 never would.

Q. And that's a violation, that would be a violation of insurance standards that protect
policyholders?

MS. WEBER: Object to form. You can answer.
THE WITNESS: Yes,

Q. In addition to that, insurance companies are supposed to assist policyholders with
claims, aren't they?

A, Yes.

Q. I mean, part of what policyholders buy when they get an insurance policy is not only
coverage, but also service?

A, Correct.

Q. And, in additfon to that, when the premiums are paid, those premiums actually prepay
the insurance company to investigate claims?

% See Second Affidavit of Seamus W. Culhane, Exhibit 31: Deposition of Debra L. Turner, p. 5,
line 13,
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MS. WEBER: Object to form.
BY MR. CULHANE:

Q. Don't they?

A, Yes,

Q. That's part of the service, providing a full and fair investigation when the claims are
made?

A. To process the claim according to the policy, yes.’

Yet, Protective Life’s investigation was both passive and lackadaisical. "[T]he adequacy
of the investigation and consideration of the claim by the insurer is relevant in determining
whether a claim is fairly debatable.” Dakota, Minn. & E. R.R. Corp., 123, 771 N.W.2d at 630.
“However, a frivolous or unfounded refusal to comply with a duty under an insura‘nce contract
constitutes bad faith." Hein, 1 10, 731 N.W.2d at 235.

In another South Dakota bad faith claim, the Court found that questions of fact existed as
to whether “Acuity failed to conduct a thorough investigation and subject the results of the
investigation to "reasonable evaluation and review."” D, M & E supra. citing Trinity Evangelical
Lutheran Church & School-Freistadt, 661 NW2d at 796. The Court found in D, M & E that
Acuity’s reliance on an insufficient investigation did not amount to a reasonable basis for
denying benefits.*® Whether Protective Life conducted a fair investigation and evaluation of
Ivan’s claim in light of all this evidence is a question for the jury.

Protective Life never really helped Ivan with his claim. Protective Life never went and

got the “itemized” bills that it says is necessary to pay benefits. It never told Ivan about

37 See Second Affidavit of Seamus W. Culhane, Exhibit 31: Deposition of Debra L. Tumner, p. 11
line 12 — p. 12. Line 17
38D, M, & E at 1122-27.
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additional coverages he unquestionably qualified for.*® Protective Life did not treat Ivan’s
inlerests with equal regard, either. In fact, the only time that Protective Life used the medical
release authorization that it made him sign was to minimize benefits.

When Lenore was in Prairie Lakes Hospital the first time she was there portions of
August 14™, August 15™, and a portion of August 16" in 2012.*° And, claims handlers know
they are supposed to use the full range of dates. “If you have a completed Attending Physician
Statement call the provider to get range of dates of treatment and actual dates of treatment.”™* If
there are only single dates of service on a facility bill, claims handler are taught to “Use a range
of all dates of services listed on the bill, not simply the admission and/or discharge date.”*? The
only time Protective Life used the medical release authorization {o obtain information to aid in
the processing of Ivan’s claim was in hopes that Protective Life would only have to pay for two

of the three days Lenore was confined in the hospital.”®

SPOKE W/VICKIE AT PRAIRIE LAKES HOSP. WHO VERIFIED INSURED WAS CONFINED FROM
8-14 @ 11:35 AM AND RELEASED §-16 € 13:10 PM I AM PAYING FOR 2 DAYS CONFINEMENT
.....DE/B/13/13

There is obviously nothing wrong with an insurer using a medical release form to get
accurate information and pay a claim accordingly. That is what is supposed to happen, What is
illustrative and important is that this is the only time Protective Life used the release ~ was when
there was a chance it could save one days’ worth of hospital charges. Protective Life never used
the release to get information that would support paying benefits for every other coverage that is

unequivocally within the policy:

3 See Second Affidavit of Seamus W. Culhane, Exhibit 75: Deposition of Lia Valez, p. 48,
line 8 — p. 51, line 14.

0 See Second Affidavit of Seamus W. Cuthane, Exhibit 42: Protective Life Bates No. 0182.
41 See Third Affidavit of Seamus W. Culhane, Exhibit 80: Protective Life Bates No. 002970.
42 See Third Affidavit of Seamus W. Culhane, Exhibit 81: Protective Life Bates No. 002971.
43 See Third Affidavit of Seamus W, Culhane, Exhibit 82: Protective Life Bates No. 0299,
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e Surgery for partial mastectomy/lumpectomy

¢ Anesthesia during partial mastectomy/lumpectomy
e in hospital room in board (8/14/12-8/16/12)

+ in hospital doctor visits (325/ day x 2 days)

» in hospital nurse visits ($100/day x 2 days)

¢ home recovery after 8/14/12-8/16/12 hospitalization

Insurers are statutorily required to have standards for claim investigation. Failing to have
standards is unfair and deceptive. Protective Life has no standards for prompt and fair claim
investigation, except the standards that are in place that lead Protective Life to do exactly what it
did in this case — make the insured do the claim investigation and coverage analysis. Not

complying with regulations that require standards, is evidence of bad faith.*

Protective Life Denied a Large Portion of the Benefits it Owed to Ivan.
Aside from the $420 initial paid toward the surgical expenses*, Protective Life paid

nothing without Ivan’s counsel identifying coverages, obtaining records and bills, and submitting
them to Protective Life. This led to Protective Life paying $474.56 on May 13, 2013.%7 The

remaining $1,820 Protective Life paid that even Protective Life admits was unequivocally

4 SDCL 58-33-67 (1) (Failing to [. . .] adopt and adhere to reasonable standards for the prompt
investigation of such claims.”; SDCL 58-12-34(3){Unfair to fail to adopt and implement
reasonable standards to promptly complete claim investigations and settlement of claims arising
under its policies).

43 See Moore v. Am. Family Mut, Ins. Co., 576 F.3d 781, at 786 2009 U.S. App. LEXIS 18133
(8th Cir. N.D. 2009) (“We believe that evidence that an insurer's conduct violates a statute
prohibiting unfair settlement practices is relevant to whether the insurer acted in bad faith.”) See
also MacFarland v. United States Fidelity & Guaranty Co., 818 F. Supp. 108, 110 (E.D. Pa.
1993) (“the alleged conduct constituting violations of the UIPA and the regulations can be
considered in determining whether USF&G acted in bad faith™); Certainteed Corp. v. Federal
Ins. Co., 913 F. Supp. 351, 360-61 (E.D. Pa. 1995).

48 See Second Affidavit of Seamus W. Culhane, Exhibit 49: Protective Life Bates No. 0031,

47 See Second Affidavit of Seamus W. Culhane, Exhibit 54: Protective Life Bates No. 0032.
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covered under the policy was only paid after suit was filed.*® As detailed in indicated in
PLAINTIFF'S BRIEF IN SUPPORT OF PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
(pp. 29-31), even the initial payment of $420 is wrong, and Protective Life has never cormrected it.
This discrepancy was brought directly to Protective Life’s attention more than four years ago.”
To support its contention that the $420 was paid comrectly, Protective Life now reverts to a long-
dispelled lie - claiming that they used the California Relative Value Schedule to decide how
much to pay Ivan. That, is blatantly false and misleading.

On August 27, 2013, one of the claims handlers said that Protective Life used procedure
code 19301 to adjust Ivan’s claim.®® Two days later after being asked how the $420 payment
amount was calculated, claim handler Debi Henry said she could not produce any page from the
California Relative Value Schedule, and that she was merely using a software that was pre-
programmed.®’ Unfortunately for Protective Life, the actual California Relative Value Schedule
does NOT have a unit value for the procedure code the surgeon listed; the California Relative
Value Schedule says the procedure is “BR” or “By Report.”5> 353 On September 18, 2013,
Protective Life claim handler Lia Velez doubled down, saying that code 19301 has a unit value

of 6.0 But, as can be immediately seen from the California Relative Value Schedule, that could

8 See Second Affidavit of Seamus W. Culhane, Exhibits 68, 69 and 70: Protective Life Bates
No.’s 0033, 0034, and 0035.

9 See Second Affidavit of Seamus W. Culhane, Exhibit 64: Protective Life Bates No. 0317; and
Exhibit 65: Protective Life 0319,

59 See Third Affidavit of Seamus W. Culhane, Exhibit 83: Protective Life Bates No. 0309,

3! See Second Affidavit of Seamus W. Culhane, Exhibit 66: Protective Life Bates No. 0314,
52 See PLAINTIFF'S BRIEF IN SUPPORT OF PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT (p.30); See also Second Affidavit of Seamus W. Culhane, Exhibit 48; Protective
Life Bates No. 0062.

53 See Second Affidavit of Seamus W. Culhane, Exhibit 64: Protective Life Bates No. 0317,
September 10, 2013 email from Seamus Culhane to Debi Henry.

5% See Third Affidavit of Seamus W. Culhane, Exhibit 84: Protective Life Bates No. 0321.
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not be farther from the truth. By November 20, 2013, Protective Life’s story fell completely
apart.>® Now, for some strange reason, Protective Life is trying to resutrect that long dispelled
nonsense by arguing that the $420 was paid pursuant to the California Relative Value
~ Schedule, when the claims handlers did not have the relative value schedule to begin with; the
California Relative Value Schedule says something contrary; and a claims handler has admitted
it was paid using a different code.

This is just one example of a benefit that was clearly owed that is clearly wrong leading
to a $2,071 benefit deficiency - that has never been paid. In addition, Protective Life has in its
possession, billings for more than $33,000 related to Ivan’s claim — all related to cancer

treatment.5’

Protective Life Fails to Properly Process the Claim.

Delaying a claim unreasonably counts as denying or failing to pay a claim for purposes of
bad faith liability. Insurers must offer payment without undue delay. Bertelsen v. Allstate Ins
Co, 2011 SD 13, P24, See also McDowell v. Citicorp USA, 2007 SD 53, P16 (quoting Kirchoff v.
Am. Cas. Co., 997 F.2d 401, 405 (8th Cir. 1993)). A “failure to process or pay a claim® includes
delays in payment, so that "if defendants unreasonably delayed payment of [benefits due under
the 1993 Agreement] with an absence of a reasonable basis for the delay . . . then such conduct

might support a claim for bad faith." /d. In this case, when Protective Life tried to shift the

55 See Third Affidavit of Seamus W. Culhane, Exhibit 85: Protective Life Bates No. 0346 (with
highlighting). '

% DEFENDANT'S BRIEF IN SUPPORT OF DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT, p. 5.

57 See Second Affidavit of Seamus W. Culhane, Exhibit 57: Protective Life Bates No.’s 0031-
(034.
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burden onto insured to investigate and adjust his own losses which perpetually deled portions of
the claim, Protective Life was thereby failing to properly process the claim.

In the first-party context, "there exists a contractual relationship, whereby the insurer has
accepted a premium from its insured to provide coverage.” Id. P 13, 731 NW2d at 236. Because
of the nature of this relationship, “[w]e recognized in Julson that bad faith can extend to
situations beyond mere denial of policy benefits." Id. (citing Julson v. Federated Mut. Ins. Co.,
1997 SD 43, P 6, 562 NW2d 117, 119).

Meanwhile, Protective Life does not tell insureds about additional coverages they may
qualify for. But, In South Dakota, an insured is “not obliged . . . to elect upon which of the
clauses in the policy the claim might be made.” Eide v Sbuthern Sur Co, 55 SD 405, 409 (1929)
In Isaac {SD 1994) the court upheld a bad faith verdict where the insurer failed to disclose UIM
coverage but, 3 years later, said the reason they didn’t disclose the coverage was that workers
compensation benefits were set off against it.*® Insurers must take care to tell the truth.>® One
Protective Life Claims Specialist, Lia Valez, admits that it is part of her job to disclose coverages
and benefits®® but as she admits below, that is something she did not do for Ivan.

Q. You never told Ivan that he might qualify for other benefits like anesthesia, did you?
A. No, not to my knowledge, Not that I can remember.

Q. You never told him that he might qualify for in-hospital room and beard benefits, did
you?

A, Not that I can remember, no,

38 Isaac v. State Farm Mut. Auto. Ins. Co., 522 NW2d 752, 754 (SD 1994).

* Isaac v. State Farm Mut. Auto. Ins. Co., 522 NW2d 752, 754 (SD 1994) (upholding verdict of
bad faith where insurer said wrongly that there was no UIM coverage available because workers
compensation benefits were set off against UIM benefits). _

% See Second Affidavit of Seamus W. Culhane, Exhibit 56: Deposition of Lia Valez, p. 9 lines 5-
8.
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Q. You never told him that he might qualify for attending physician benefits, did you?

A.1can't remember any of that, ne,!

Protective Life does not have a Reasonable Basis for its Denial(s) and Failed Processing

At best, Protective Life can argue at trial all the ambiguous phrases outlined above create
a fair debate. But, an ambiguity in its own insurance policy does not give Protective Life a
reasonable basis for the denial nor the failed processing. Such arguments do not demonstrate
that there is a “fair debate™ as a matter of law entitling Protective Life to summary judgment.

Under these circumstances, courts hold that an ambiguity does not make coverage "fairly
debatable.” Wolf v. Prudential Ins, Co., 50 F.3d 793,800 (10th Cir. 1995) (rejecting insurer's
argument that ambiguity in policy language made the claim "fairly debatable," and noting that
"under Prudential’s argument, an insurer ooul;i intentionally insert an ambiguous term into a
policy and continually deny coverage based on that term, despite contrary court decisions or its
own doubts about the meaning of the term. The insurer could lose coverage cases (though many
insureds would not litigate and would accept the insurer's denial of coverage), but would never
face a bad faith claim because its ambiguous term would create a ‘legitimate dispute.’ Such
actions by an insurer would not be in good i:'ailh and could not be countenanced. Thus, mere
ambiguity cannot, as a matter of law, create a valid defense to a bad faith claim."); See also
McElgunn v. CUNA Mutual Group, 2009 U.S. Dist. LEXIS 46498, *18-19 (D. S.D. 2009)
(evidence that defendant's personnel knew that ambiguities must be applied in favor of the

policyholder, but failed to provide claim handlers with any training on this rule, is admissible

%1 See Second Affidavit of Seamus W. Culhane, Exhibit 56: Deposition of Lia Valez, p. 48 lines
8-17.
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because it relates to whether the defendant had a reasonable basis to deny the claim); Sparks v.
Republic National Life Ins. Co., 647 P.2d 1127, 539 (AZ 1982) ("if the insurer's interpretation of
its own contract as excluding coverage could render an insured's claim 'fairly debatable' then
insurers would be encouraged to write ambiguous insurance contracts, secure in the knowledge
that an obscure portion of the policy would provide an absolute defense to a claim of bad faith.");
Loan v, The Prudential Ins. Co., 788 F.Supp.2d 558, 563 (D. KY 2011) (in an ERISA action,
defendant's denial of plaintiffs claim relying on known ambiguous language is evidence that
defendant acted in bad faith); Haas v. Audubon Indemnity Co., 722 So.2d 1022, 1029 (LA. App.
3d Cir. 1998) (given well known rule that ambiguities are construed in policyholder's favor, the
insurer's interpretation of a patent ambiguity in its own favor is evidence of bad faith); Sawyer v.
Farm Bureau Mutual Ins. Co., 619 N.W.2d 644, 650 (S.D. 2000) (jury's award of punitive
damages was supported by evidence that the insurer applied a strict reading of an undefined and
ambiguous term in a policy, with the knowledge that ambiguous policy terms are construed
against the insurer).

Protective Life Knew it was Lacking a Reasonable Basis and acted with Reckless
Disregard.

An insurer’s knowledge of the lack of a reasonable basis to deny benefits “may be
inferred and imputed to an insurance company where there is a .. .reckless indifference to facts or
to proofs submitted by the insured.” Mordhorst v. Dakota Truck Underwriters, 2ﬂiﬁ SD 70, 99,
quoting Champion v. United States Fidelity & Guaranty Co., 399 N.W.2d at 324,

Protective Life’s defunct claim handling in this case is no accident, coincidence, or
gnomaly. It was designed to operate exactly the way that it did in this case. Claim handlers are
supervised by managers, and managers submit claims to be audited by internal auditors. Whena

claim is audited, the auditors review pre-set criteria for what Protective Life believes is correct
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claim handling.52 What is illustrative is that claim handlers never ask whether they investigated
other possible medical providers or other possible hospitalizations, even though cancer is often a
chronic condition. The auditor never questions whether a claim handler contacted a medical
provider, like a doctor or a hospital. The auditor never asks if claim handler identified or found
CPT codes to plug into the software that is supposed to incorporate the California Relative Value
Schedule software, The auditor never questions whether the claims handler told the }nsmcd
about other potential coverages. The only real question auditors ask is whether the claim handler
pays the bills that are in the file. By the time an auditor is looking at the file, the only
bills/records that are in the file are the ones that the insured retrieved. This is Protective Life’s
standard procedure, and it is reckless indifference.

Obviously, claims handlers do not want poor audit results on their file. But, Protective
Life takes it one step farther toward guaranteeing the audit results it desires. Protective Life uses
an incentive plan based on audit results on “value of results delivered to organization™ and
“overall corporate performance.” Funding of the incentive pool for claims handlers is based on

performance results vs established goals for the plan year. It is up to 3% of employee’s annual

salary.5 The incentive plan is administered by Protective Life’s CEQ.5 [ EEEENGEENN

62 See Third Affidavit of Seamus W. Culhane, Exhibit 86: Protective Life Bates No. 003201-
003202 as an example audit form.

83 See Third Affidavit of Seamus W. Culhane, Exbibit 87: Protective Life Bates No. 003176.
® See Third Affidavit of Seamus W. Culhane, Exhibit 88: Protective Life Bates No. 003177.
55 See Third Affidavit of Seamus W, Culhane, Exhibit 89: Protective Life Bates No. 003179.
6 See Third Affidavit of Seamus W. Culhane, Exhibit 90: Protective Life Bates No. 004417 -
CONFIDENTIAL SUBJECT TO PROTECTIVE ORDER.
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In an ordinary business setting, incentives and bonuses are common, and there is nothing
illicit about incentivizing profitability. Insurance is different. As the South Dakota Supreme
Court explained in Trouten:

"The insurer's obligations are ... rooted in their status as purveyors of a vital
service labeled quasi-public in nature. Suppliers of services affected with a public
interest must take the public's interest seriously, where necessary placing it before
their interest in maximizing gains and limiting disbursements.... [A]s a supplier of
a public service rather than a manufactured product, the obligations of insurers go
beyond meeting reasonable expectations of coverage. The obligations of good faith
and fair dealing encompass qualities of decency and humanity inherent in the
responsibilities of a fiduciary. Insurers hold themselves out as fiduciaries, and with
the public's trust must go private responsibility consonant with that trust.” Trouten
v. Heritage Mut. Ins. Co., 2001 SD 106 citing Egan v. Mutual of Omaha Ins. Co,,
24 Cal. 3d 809 (1979).

Protective Life puts claim handlers, supesvisors, and managers in the position of either
processing and paying claims fairly pursuant to their fiduciary like duty, or watching corporate
performance struggle and receiving a smaller paycheck. The linking of payment to the amount
of corporate performance and value pits the claims handlers directly against their insureds. If the
claims handlers look for coverage(s) and information that supports paying claims, the corporate

results go down. Thus, so does overall funding for the incentive pools. It is no wonder why

s

57 See Third Affidavit of Seamus W. Culhane, Exhibit 91: Protective Life Bates No. 004411 -
CONFIDENTIAL SUBJECT TO PROTECTIVE ORDER.
S8 See Third Affidavit of Seamus W. Cuthane, Exhibit 92: Protective Life Bates No. 004412 —
CONFIDENTIAL SUBJECT TO PROTECTIVE ORDER.
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claims handlers do not go out of their way to help insureds find coverage or document facts that
support paying coverage.

Ivan is not the only person who has had a terrible experience with Protective Life’s
claims process. An email sent from another frustrated claimant to the head of the claims
department at Protective Life, says:

“We have sent your company over 100 pages of pathology reports, doctor reports,
statements from physicians, patient bills, copy of our marriage license, Tax ID
numbers for hospitals, etc. I have head conflicting statement concerning coding of
surgeries, potential amounts of reimbursement, etc. We have spent scores of hours
tracking down all the information concerning this claim. Obviously, much time has
passed from the time of treatment to the present, but there are still too many hoops
that your company is requiring us to jump through to gain reimbursement. For
example, your company did not reimburse the anesthesiology bill even though it
was included. Obviously, if a person has their throat cut open, anesthesiology is
required [. ..]* (emphasis added)

“I hold an earned doctorate and have had much consternation in trying to wade
through your claims process. Your claims agents also have a very difficult job

explaining benefits. If you set a dollar amount for treatments there would be much
fewer disputes concerning interpretation of the policy language.” 7

Protective Life knows it is denying claims and lacking a reasonable basis to do so.

The Duty of Good Faith is Contractual and the Breach of the Duty of Good Faith is a
Breach of Contract and a Tort.

Protective Life breached multiple duties of good faith. Duties of good faith are
contractual duties, and violating them constitutes breach of contract, as well as the tort of bad
faith. E.g., Stene v State Farm Mut Auto. Ins. Co., 583 NW2d 399, 403 (SD 1998), and
Hammonds v Hartford Fire Ins Co, 2006 US Dist LEXIS 96730, 12-13 (DSD Sept 14, 2006)
(Battey, J). Protective Life’s withholding information, like the fact(s) that:

e Even though claim handlers at Protective Life know that a policy holder has surgery

on a cancerous lump in their breast, Protective Life does not look for and does not tell
insureds that there are also anesthesia benefits.

© See Third Affidavit of Seamus W. Culhane, Exhibit 93: Protective Life Bates No. 002143.
0 See Third Affidavit of Seamus W. Culhane, Exhibit 94: Protective Life Bates No. 002144,
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o Even though Protective Life knows that a cancer stricken claimant has been in a ‘
hospital because of cancer, Protective Life does not inquire nor look for evidence that
supports paying hospital in-room benefits.

o Even though the policy provides benefits for “home recovery” following a cancer
related hospital stay, unless the policy holder specifically asks for benefits related to

their, “home recovery” Protective Life does not pay nor tell the insured that the
coverage exists.

In Biegler (SD 2001), the court held that a verdict of deceit was supported by evidence
that an insurer said there was no coverage and failed to tell the insured that coverage would be
available if the insured submitted additional information.” Courts routinely look to this type of
improper conduct when considering the tort of insurance bad faith.”

Ivan even consulted an insurance expert, Elliott S. Flood, who has spent his career

handling these kinds of issues for insurance companies, and Flood confirms that Protective Life

" Biegler v American Family Mut. Ins. Co., 2001 SD 13, P33-P35.

72 See: Biegler v American Family Mut. Ins. Co., 2001 SD 13, P33-P34, (the Court found it
“particularly egregious” when the insurer failed to tell the insured that coverage would be
available if he provided certain information to the insurer.); Hanson v. Mut. of Omaha Ins Co,
2003 US Dist LEXIS 28242, 10-12 (DSD Apr 29, 2003) (Schreier, J) (“Mutual of Omaha has the
duty of gathering the necessary information to determine whether to pay benefits.”), Eide v.
Southern Sur. Co., 55 SD 403, 409 (1929): (An insured is “not obliged . . . to elect upon which
of the clauses in the policy the claim might be made.”); Isaac v. State Farm Mut. Auto. Ins. Co.,
522 NW2d 752, 754 (SD 1994) (bad faith verdict upheld where the insurer failed to disclose
UIM coverage but, 3 years later, said the reason they didn’t disclose the coverage was that
workers compensation benefits were set off against it.) See also: Egan v. Mutual of Omaha Ins.
Co., 2 Cal 3d 809, 819 (relied on by the South Dakota Supreme Court in Trouten v. Heritage
Mut. Ins. Co, 632 N.W, 2d 856 (S.D. 2001), holding that “[to protect these [insured's] interests
it is essential that an insurer fully inquire into possible bases that might support the insured’s
claim,"'; Athey v. Farmers Ins. Exchange, 234 £3d 357 (8" Cir. 2000) (applying South Dakota
law and finding sufficient evidence to support the jury’s verdict of bad faith and punitive
damages where there was ample evidence that Farmers had ignored Athey’s proofs of losses.)
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was acting unreasonably, i.e. without a reasonable basis when it denied and failed to properly
process and pay Ivan's claim.”

Protective Life’s other arguments do not demonstrate that there are no genuine issue of
material fact to be tried.

Protective Life argues that a variety of cases justify its passive claims handling approach,
essentially by arguing beside the point propositions from the cases. These cited cases do not
justify Protective Life’s passive approach to claims handling.

On page 15 of Defendant’s BRIEF IN SUPPORT OF DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT, it argues that the use of the word *“limited” in Ivan’s policy limits the
scope of the policy to whatever Protective Life says the scope of the policy is, rather than
limiting the scope of the policy to “Benefits for Cancer Only.” In support of that argument,
Protective Life cites Simpson v. Combine Ins. Co. of Am., 167 S.E.2d 433, 434-35.

Simpson perfectly illustrates the issues with Protective Life’s policy language in this case.
The outcome does not favor Protective Life. The policy in Simpson said, “This Policy Provides
Indemnity for Loss of Life, Limb, Limbs, Sight or Time Caused by Accidental Bodily Injuries,
only to the extent herein limited and provided [. . .] " Id. That is totally different than the policy
in this case. First, the policy in Simpson said, “loss of life, limb, limbs, sight or time.” In this
case, the policy says, it will pay, “Benefits for Cancer Only.” Protective Life could have further,
expressly and clearly limited the scope of their policy to what it now argues. But, it did not.

The policy in this case daes not say,
“This Policy Provides Indemnity for hospitalization, doctor’s visits, home recovery, surgery,

anesthesia, ambulance, blood and plasma, and chemotherapy and radiation, and only to the
extent herein limited and provided.”

73 See Second Affidavit of Seamus W, Culhane, Exhibit 62: Second Declaration of Elliott S.
Flood.
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What Ivan’s policy does say is:

‘Benefits are payable for those expenses incurred by an Insured from 10 days
preceding the date of positive diagnosis of Cancer or from the first day of a period of
Hospital confinement during which the positive diagnosls Is made, whichever is more

favorable to you SUG
cian ders sy the r No benefit will be

paid in excess of the Usual and Customary Charge made by the provlder of services or
treatment.” (emphasis added)

Second, the policy in Simpson said, “only to the extent herein limited and provided.” That
is a narrow grant of coverage, not a broad grant of coverage. Protective Life has some policies
that use this kind of narrow grant of coverage that justify Protective Life’s denial of all sorts of
unspecified, unlisted cancer treatment related expenses/benefits.™ But, that is not the policy at
issue in this case.” What is most striking about Protective Life’s argument about the use of the
word, “limited” is that no matter what the rest of its own policy says, it handles all the claims for
cancer benefits the same way despite stark differences among in the langunage in various policy
forms.™

Protective Life compares the of the word “LIMITED,” that limits the losses to “Benefits
for Cancer Only” to dishbility insurance, where there are specific indemnity payments for
particular disabilities/losses, like a person’s amputated nose or foot. (See BRIEF IN SUPPORT
OF DEFENDANT'S MOTION FOR SUMMARY JUDGMENT, p.16 cites to Bretton and
Appleman.) But, that is comparing apples to oranges. A lost nose, foot or lost sight would cause

some level of disability, yet it would be difficult to quantify the exact value of the lost nose or

78 See Second Affidavit of Seamus W. Culhane, Exhibit 59: Protective Life Bates No. 2680.

75 Note: See Plaintiff’s Brief in Support of Summary Judgment, pp. 12-13, 22.

7 Note: See Plaintiff’s Brief in Support of Summary Judgment, p. 18; See also Second Affidavit
of Seamus W Culhane, Exhibit 56: Deposition of Lia Velez, p. 34 line 13 - p. 35 line 17.
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foot, so the amount of the benefit is agreed upon in advance. Failure to do would require
litigation in every case over the value.

Unlike disability policies, with cancer treatment, the extent/value of the losses/expenses
are obvious if the insurer just gets the requisite bills it wants. In the instance of this cancer
policy, the policy covers the actual charges for expenses resulting from the treatment of cancer,
subject oﬁly to specific, stated limits on some categories of expenses. Other than those stated
limits on some categories of expenses, it should cover expenses resulting from treatment for
cancer.

Protective Life cites Bretton v. Mutual of Omaha Ins. Co., 429 N.W.S 2d 46, 47 (N.Y.
Spp- Div. 1985), aff'd 499 N.Y.S.2d 397 (N.Y.1985). The Bretton policy, much like Simpson,
specifically itemized “certain specified losses” that would lead to benefits. “Benefits for Loss of
Life, Limb or Sight” was further limited to, *“[w]hen covered injuries result in any of the specific
losses shown below [. . .] the Company will pay the applicable amount shown opposite such
loss.” Id, at 48. In Ivan’s policy, there is o such limitation. Protective Life drafted the policy. It
could have used this kind of language to onlf pay for the specifically limited benefits that are
listed, and, “only to the extent herein limited and provided. " But, it did not use that language.

Protective Life cites Pierce v. Central united Life Ins. Co., No, 07-1023PHX-EHC, 2009
WL 2132690, at *6 for the proposition that once a policy says, “limited,” the insurer can read
any exclusions into the policy it would like to see. “In Arizona, "limited benefit coverage" is
defined as “an insurance policy that is designed, advertised and marketed to supplement major
medical insurance and that includes . . . fixed or hospital indemnity, {and] specified disease
insurance. . . ." A.R.S. § 20-1137(B). Therefore, the purpose of the Policy is to supplement or pay

in addition to any other insurance, not merely to indemnify against loss.” /d. The point is the
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same; both Pierce's and Ivan’s Cancer Insurance is limited — to Cancer. If insurers want to
further exclude charges for “treatment of any other condition(s) or disease(s) directly caused or
aggravated by Cancer or the treatment of Cancer,” or “non-medical” charges associated with
cancer, it must say so, clearly and explicitly.”’

Protective Life cites Plucker v, United Fire & Casualty Co., 412-CV-04075-KES, 2016
WL54156535, for the proposition that “obtaining medical records before paying medical bills is a
standard practice in the insurance company.” And, that is true — something that the parties
absolutely agree on. The question is “Why did Protective Life do nothing to obtain what it is
that they knew they needed to fully and fairly process and pay Ivan’s claim, including getting the
medical bills?”

Plucker was not willing to sign the medical release authorization that United Fire sent
him. In this case, Ivan immediately signed and returned the medical release authorization to
Protective Life. If the parties were arguing about delay as a result of providers not providing
records to Protective Life, it would be a diﬂ’ereni story. That is not the case. Here, Protective
Life initiates and institutes delay (general inaction) and then argues its failuré to pay benefits is
because it did not have the requisite medical records. That is no defense. This is not an arm’s
length business transaction, it is a fiduciary like transaction, whereby Protective Life has been
pre-paid to provide service.™

Protective Life also cites Bertelsen v. Allsiate Ins. Co., 2011 S.D. 13, 920, for the

proposition that, “it is reasonable for an insurance company to delay processing a claim while it

7 Alverson v. Northwestern Nat'l Cas. Co. 1997 SD 9 18, 559 N.W.2d 234, 233, citing Mid-
Century Ins. Co v. Lyon, 1997 DSD 50 P9 n4, 562 N.W. 2d 888, 891 (citing Essex Ins. Co. v.
Fieldhouse, Inc., 506 N.-W. 2d 772, 776 (lowa 1993) (citations omitted).

% See Second Affidavit of Seamus W. Culhane, Exhibit 31: Deposition of Debra L. Turner, p. 11
line 12 — p. 12 line 17; Trouten, supra.
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waits on the insured’s medical records.” But, that is beside the point in this case — Protective
Life wasn’t waiting on medical records, it did not want medical records nor bills. If it did, it had
the signed release to go get them along with the treating provider’s information, location, dates
and so forth all from day 1 of Ivan’s claim submissions. Protective Life instead simply denies
the claim and puts the burden back on the insured. By the time Protective Life was allegedly
waiting on Ivan to submit bills, much of the unfair, unreasonable conduct had already happened.
Arguing that it is “reasonable for insurers to wait on medical records” is a broad statement that
proves nothing. For example, in the context of adversarial personal injury actions, it is
commonplace for an injured person’s lawyer to obtain records, and send them to the insurer. For
reasons that do not be explained here, it is a different story when someone has pre-paid for
investigative services for 22 years; then when they need the service, the claims handler writes in
the file that, “Ivan will be getting more bills.” If that were the case, why would Protective Life
even require a medical release? Obviously, Protective Life wants to give claimants the
impression that it is doing something with the documentation the insured provided. What we
now know is that the only thing Protective Life uses the medical release(s) for is minimizing
benefits policy holders receive, not helping policy holders obtain benefits.™

Protective Life should not be discharged.

Protective Life makes other misleading arguments to try and grasp at summary judgment.
For example, they claim the policy says, *We will be discharged to the extent of any such
payments made in good faith.” But, that provision is talking about a deceased beneficiary, and

payment made to the estate. It has no bearing at all on the outcorme of this motion or this case.

» See Third Affidavit of Seamus W. Culhane, Exhibit 82: Protective Life Bates No, Bates No.
0299,
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Both Ivan and Lenore were policy holders, insureds, and claimants. Both were entitled to
benefits. Furthermore, there was no “good faith” payment. There is no discharge.
“Bad Faith” is the breach of the implied duty of good faith and fair dealing.

Another meritless argument Protective Life makes is that “there is no breach of the
implied duty of good faith and fair dealing.” If the parties were arguing about an employment
contract, Protective Life would be correct. However, insurance contracts are a different story.
Insurance policies typically do not expressly promise “good faith,” yet, there is absolutely no
question that this policy and every other first party insurance policy in South Dakota includes an
implied contractual term requiring good faith and fair dealing with its own insureds.®® The.
breach of that duty is commonly abbreviated to be called, “bad faith.”

Since at least 1969, the duty of an insurer to act in good faith toward its insured has been
recognized as an implied term of every insurance contract.®! The variety of cases involving
breach of an insurer’s contractual duty of good faith illustrates that the duty is broad. The
specific duty first announced in Kunkel was the “duty to exercise good faith and give equal
consideration” to an insured’s interests. 84 S.D. at 122, 168 N.W.2d at 726. The duty also
includes the duty to “conduct a reasonable investigation concerning a claim™ made under the
policy. Dakota, Minn. & E.R.R. Corp. v. Acuity, 2009 SD 69, 119, 771 N.W.2d 623, 629. The
duty further requires that there not be “unreasonable delay in performing under a contract...”
Champion v. United States Fidelity & Guaranty Co., 399 N.W.2d 320, 322, quoting 16A J.A.

Appleman & J. Appleman, Insurance Law and Practice, §8878.15, at 422-24 (1981). Protective

% Garrett v. Bankwest, Inc., 459 N.W.2d 833, 841 (S.D. 1990), citing Restatement (Second) of
Contracts, §205 (1981).

81 Kunkel v. United Sec. Ins. Co., 168 N.W.2d 723 (S.D. 1969); Isaac v. State Farm Mut. Auto.
Ins. Co., 522 NW2d 752, 754 (S.D. 1994); Stene v. State Farm Mut. Auto. Ins. Co., 583 N.W.2d
399 (S.D. 1998).
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Life ignores around 48 different published state and federal court opinions involving the breach
of the duty of good faith and faith dealing in insurance contracts, and blankly alleges there is no
such thing.*? It is particularly odd, given that the Protective Life cited several of those published

opinions in its own brief.

Protective Life Refuses to Change.
Even after the years of grief and extra work and expense Protective Life caused Ivan, Ivan still

gave Protective Life all the information about its ineffective claims process and a chance to
change their procedures.®*# Protective Life flatly declined, and does not believe that there is
anything wrong with the way it does things.®
Conclusion

Ivan has demonstrated that there are genuine issues of material fact to be tried (amount of
damages) regarding the breach of contract.

There are genuine issues of material fact to be tried as to Protective Life’s tortious
conduct and to the unreasonable and vexatious nature of Protective Life's conduct. Therefore,
summary judgment should not be granted in Protective Life’s favor as to the inténtional tort

claim nor the attorney’s fees claim.

82 Defendant’s BRIEF IN SUPPORT OF DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT, p. 33, part IV.

8 See Third Affidavit of Seamus W. Culhane, Exhibit 95: Protective Life Bates No. 0401.

8 See Third Affidavit of Seamus W. Culhane, Exhibit 96: July 29, 2014 Letter from Seamus W.
Culhane to Bill McCarty.

8 See Third Affidavit of Seamus W. Culhane, Exhibit 97: Emailed Letter from William L.
McCarty of Protective Life to Seamus W, Culhane, dated August 13, 2014,
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Dated October 18, 2017 TURBAK LAW OFFICE, P.C.
Attorneys for Plaintiff

Seamus'W. Culhane
Nancy J. Turbak Berry

26 S. Broadway, Suite 100
Watertown, SD 57201
(605) 886-8361
seamus{@turbaklaw.com
nancy@turbaklaw.com
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