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REQUEST FOR ORAL ARGUMENT

Plaintiff/Appellant Plains Commerce Bank hereby requests oral argument.



BRIEF OF APPELLANT PLAINS COMMERCE BANK

PRELIMINARY STATEMENT

This Brief will refer to Plaintiff/Appellant Plains Commerce Bank, Inc. as Plains
Commerce or the Bank. Intervenor/Appellee Jamie Moeckly will be referred to as
Intervenor or Jamie. References to the Clerk’s Index will be referred to as CI followed
by the page number. References to the Appendix attached to Appellant’s Brief will be
referred to as App followed by the page number. The B&B Farms Trust, u/t/a November
1, 1999, will be referred to herein as the Trust.

JURISDICTIONAL STATEMENT

The Order Granting Intervenor Jamie Moeckly’s Motion for Summary Judgment
on Behalf of B&B Farms Trust u/t/a November 1, 1999 and Judgment of Dismissal was
filed December 22, 2020. (App 1-2). The Notice of Appeal of this Order was filed
January 12, 2021. (CI 1195-96). The Order on Intervenor Moeckly’s Motion for
Attorney Fees was filed February 17, 2021. (App 17-18). Notice of Appeal was filed
February 25, 2021. (CI 1309-10). The two appeals were consolidated pursuant to an

Order filed March 4, 2021.

STATEMENT OF LEGAL ISSUES

. DID THE TRIAL COURT ERR IN DETERMINING THAT THE
CONSENTS TO MORTGAGE SIGNED BY THE BENEFICIARIES DID
NOT PROVIDE THE TRUSTEE WITH AUTHORITY TO MORTGAGE
THE TRUST PROPERTY PURSUANT TO SDCL 55-2-3(1)?

The trial court held that Plaintiff did not satisfy the requirements of SDCL
55-2-3(1), and failed to overcome the presumption set forth in SDCL 55-2-8.



In re Estate of Moncur, 2012 SD 17, 812 N.W.2d 485;
Smid v. Smid, 2008 SD 82, 756 N.w.2d 1;

SDCL 53-4-7,

SDCL 55-2-3(1).

DID THE TRIAL COURT ERR IN DETERMINING THAT PLAINS
COMMERCE COULD NOT RELY UPON THE CERTIFICATE OF
TRUST IN ACCEPTING THE MORTGAGE SIGNED BY THE
TRUSTEE?

The trial court held that, because Plains Commerce had an opportunity to review
the Trust Agreement itself, it could not rely upon the Certificate of Trust.

SDCL 55-4-53;
SDCL 55-4-54.

DID THE TRIAL COURT ERR IN DETERMINING THAT 8§ 6.2 OF THE
TRUST AGREEMENT DID NOT PROVIDE THE TRUSTEE WITH
AUTHORITY TO MORTGAGE THE TRUST PROPERTY EVEN
THOUGH THE PRIMARY TRUST BENEFICIARIES CONSENTED TO
THE TRUSTEE DOING SO?

The trial court held 8§ 6.2 did not provide the Trustee with authority to mortgage
the Trust Property.

In re Florence Y. Wallbaum Revocable Living Trust Agreement, 2012 SD 18, 813
N.w.2d 111;

SDCL 29A-1-201(36);
Black’s Law Dictionary, 6th ed. (1990);
Restatement (Third) of Trusts, Section 74 (Am. Law Inst. 2007).

DID THE TRIAL COURT ERR IN DETERMINING THAT § 4.1 OF THE
TRUST AGREEMENT DID NOT PROVIDE THE TRUSTEE WITH
AUTHORITY TO MORTGAGE THE TRUST PROPERTY EVEN
THOUGH THERE WAS EVIDENCE THE LOAN OBTAINED BY THE
TRUSTEE WAS USED, IN PART, TO SATISFY DEBT WHICH EXISTED
WHEN THE TRUST WAS CREATED?

The trial court held 8 4.1 did not provide the Trustee with authority to mortgage
the Trust Property.



In the Matter of the Estate of Russell O. Tank, 2020 SD 2, 938 N.W.2d 449.

V. DID THE TRIAL COURT ERR IN DETERMINING THAT THE
CONSENTS TO MORTGAGE SIGNED BY THE BENEFICIARIES DID
NOT CONSTITUTE AN ALTERING OF THE TRUST AGREEMENT
UNDER ARTICLE I11?
The trial court held that the Consents signed by the beneficiaries did not constitute
an amendment of the Trust Agreement but did not address the issue as to whether
the Consents altered the Trust Agreement.
Guardianship of Novotny, 2017 SD 74, 904 N.W.2d 346;

Board of Education v. Louisville Education Association, 574 S.W.2d 310 (Ky.
App. 1977);

Levin v. Hamilton, 218 S.W.2d 131 (Mo. App. 1949);
Cross v. Nee, 18 F. Supp. 589 (W.D. Mo. 1937).

V1. DID THE TRIAL COURT ERR IN AWARDING ATTORNEY FEES TO
INTERVENOR?

The trial court held that Intervenor was entitled to a recovery of attorney fees.
Center of Life Church v. Nelson, 2018 SD 42, 913 N.W.2d 105;

Estate of Ducheneaux v. Ducheneaux, 2018 SD 26, 909 N.W.2d 730;
Charlson v. Charlson, 2017 SD 11, 892 N.W.2d 903;

First Federal Savings & Loan Association v. Clark Investment Company, 322
N.W.2d 258 (S.D. 1982);

SDCL 15-17-38.

STATEMENT OF THE CASE

This matter began as a mortgage foreclosure. One of the parties was the B&B
Farms Trust. Jamie Moeckly intervened on behalf of the Trust. Plaintiff Plains
Commerce Bank and Intervenor Moeckly filed cross motions for summary judgment.

The Honorable Scott P. Myren granted Intervenor’s Motion. Plains Commerce filed a



timely Notice of Appeal. Intervenor filed a Motion for Recovery of Attorney Fees. Due
to Judge Myren’s ascension to the Supreme Court, that issue was handled by the
Honorable Richard A. Sommers. Judge Sommers granted the Motion for Attorney Fees.
A timely Notice of Appeal was filed concerning this issue. This Court subsequently
granted Plains Commerce’s Motion to Consolidate the two appeals.

SUMMARY OF THE ARGUMENT

Matthew and Kelley Beck sought a loan from Plaintiff/Appellant Plains
Commerce Bank. Matthew Beck offered to provide part of the collateral for the loan in
the form of a mortgage on property owned by the B&B Farms Trust of which he was the
Trustee. Plains Commerce asked that all the Trust beneficiaries consent to the mortgage,
which they did. After the Becks defaulted, Intervenor/Appellee Jamie Moeckly
intervened in the lawsuit and claimed Mr. Beck did not have authority to mortgage the
Trust property. The trial court agreed and granted Intervenor’s Motion for Summary
Judgment. Plains Commerce justifiably relied on the Consent of the beneficiaries and,
for the reasons set forth herein, seeks a reversal of the trial court’s decision.

STATEMENT OF FACTS

On November 1, 1999, Gary J. Beck (“Gary”) and Betty Beck (“Betty”) executed
a Trust Agreement (App 52-59) and named their son Matthew Beck (“Matt”) as Trustee.
(App 27, 1 1). The Trust was drafted by Attorney Danny Smeins. (CI 463). Gary and
Betty were designated as the primary beneficiaries of the Trust with their children Matt,
Brian Beck (“Brian”), and Jamie as secondary beneficiaries. (App 29, 1 6). Real estate

owned by Gary and Betty was transferred to the Trust. (App 27, 1 2).



Matt worked on the farm his whole life. (CI 430, p. 6). After graduating from
high school in 1998, he attended North Dakota State University but continued to come
back and help on the farm while attending college. Id., pp. 3-5. He graduated in 2001
and came back home to help run the farm. (CI 408, p. 28; C1 430, pp. 4-5). On August
16, 2010, Matt signed a mortgage on behalf of the Trust in favor of Legendary Loan Link
for $564,000. (CI 1120-23). On October 16, 2010, he signed another mortgage on behalf
of the Trust with Legendary Loan Link for $1,225,000. (Cl 1124-27). Legendary Loan
Link was run by Bill Thovson, a private lender. (CI 779, p. 16).

In 2015, Matt approached Plains Commerce for refinancing because Mr. Thovson
was refusing to give him any more operating funds. (Cl 442, p. 53; C1 779, p. 17; App
39, 1 7). The loan application was processed by Lance Vilhauer. (App 39, 12). Plains
Commerce could not make the loan unless Matt provided a mortgage of Trust land as
collateral. (App 40, 1 21). Matt provided Mr. Vilhauer with a copy of the Trust
Agreement. Id., 117. Vilhauer turned the Agreement over to Plains Commerce’s
attorney, Tom Cogley. (CI 780, p. 30; CI 781, p. 35). The Bank’s counsel suggested that
consent to the mortgage should be obtained from all the beneficiaries. (App 40, § 22; CI
783, p. 41).

Attorney Smeins, who represented Gary and Betty, drafted the consent document
which was entitled Consent to Mortgage of Trust Real Estate Owned By Trust. (App 40,
123; App 60-61; CI 403, pp. 10-11). Matt testified that he and his parents asked Mr.
Smeins to prepare the Consent. (Cl 442, p. 52). Mr. Smeins never represented Plains

Commerce. (CI 781, p. 35).



After listing the legal description of the real estate owned by the Trust, the

Consent states:
| am aware and understand that the Trustee has authority or
discretion to mortgage or encumber the trust property,
however the proposed mortgage to PLAINS COMMERCE
BANK benefits the Trustee and not all trust beneficiaries.
This document confirms my consent to the mortgage of the
real estate by Trustee and secondary beneficiary,
MATTHEW BECK. This consent is limited to the current
proposed mortgage and any future mortgages not to exceed
$800,000.00. This is not a consent to additional or new
loans and encumbrances, except as stated herein and except
for extensions of the note and mortgages executed

contemporaneous to this consent and new mortgages up to
the limits set forth herein.

(App 60).

Jamie testified she first learned of the existence of the Trust in October 2015,
when she was asked by her mother to sign a document consenting to Matt’s purchase of
the Trust land. (CI 403, p. 9; C1 405-06, pp. 19-20; CI 618). She refused to sign the
consent for sale document. (CI 406, pp. 20-22). On October 22, 2015, Jamie sent an
email to Mr. Smeins asking for a copy of the Trust Agreement. (CI 618). She did not
obtain a copy of it at that time. Id.

Despite being advised by her husband and son that she should not sign the
Consent to Mortgage without reviewing the Trust Agreement, she voluntarily signed the
Consent on November 12, 2015, without having obtained a copy of the Agreement. (App
61; C1 618-19). Even though she did not review the Trust Agreement, Jamie testified that
when she signed the Consent, she fully understood the implications of doing so and was
aware that Matt could use the mortgage to secure a loan up to $800,000.

(C1 409, p. 35; Cl 411, p. 42).



All the other beneficiaries also signed the Consent in November 2015.
(C1589-92, 597-98). Jamie stated there were several reasons as to why she signed the
Consent. The Trust provided that during the lives of Gary and Betty, the net income from
the Trust assets was to be paid to them. (App 53, § 4.1). Jamie testified that, when the
signed the Consent, it seemed her parents were not receiving any income. (CI 409, p.
32). She stated that by signing the Consent, “I felt that this was the best way to protect
the trust and protect my parents’ interest and to hopefully patch things up with my
parents.” (CI 408, p. 31).1 She further stated that, “I thought that if Matthew was able to
get back on his feet, then we’ll get things straightened out.” (CI 409, p. 32).

Following receipt of the executed Consents, Plains Commerce loaned Matt and
his wife Kelley $1,855,000 on November 25, 2015, and $370,000 on December 14, 2015.
(App 44, 11 57-58). On November 25, 2015, Matt signed a mortgage as Trustee in the
sum of $800,000 as collateral for the $1,855,000 loan. (Cl 720-35). This loan was used
to pay off Legendary Loan Link and satisfy the mortgages on Trust land that was
collateral for those loans. (Cl 784, p. 83).

The Plains Commerce mortgage was limited to $800,000 because the loan
proceeds were to be used by Matt. Jamie and Brian understood the $800,000 represented
approximately one-third of the value of the Trust land, which would equal Matt’s share
upon the deaths of Gary and Betty. (App 33-34, 119). The $800,000 figure probably
represented less than one-third of the value of the Trust property in that it had been

appraised in July 2015 for $3,659,000. (App 34, 1 20).

1 Jamie had a strained relationship with her parents and Matt going back to 2012. (Cl 405-06, pp.
19-23; C1 609-11).



After Matt and Kelley defaulted, Plains Commerce commenced a mortgage
foreclosure action in January 2018. (Cl 3-11). On June 1, 2018, Jamie moved to
intervene in the lawsuit on behalf of the Trust. (CI 119-26). The Motion to Intervene
was granted on September 4, 2018. (CI 219-20). Jamie subsequently filed an Amended
Answer alleging Matt did not have authority to encumber the Trust. (App 35, §27). The
parties then conducted discovery. The parties eventually filed cross Motions for
summary judgment on July 9 and 10, 2020. (Cl 373-74, 738-39). In pursuing their
Motions, the parties relied on the discovery conducted in both this case and in a Brown
County trust litigation entitled In the Matter of the Irrevocable Trust of Gary J. Beck and
Betty Beck, TRU18-02. Judge Myren issued a Memorandum Decision on December 4,
2020, granting Intervenor’s Motion. (App 3-16).

ARGUMENT

l. The Consent to Mortgage signed by the beneficiaries gave Matthew Beck
authority under SDCL 55-2-3(1) to mortgage trust property.

The Consent signed by all the beneficiaries clearly stated that the proposed
mortgage benefited “the Trustee and not all trust beneficiaries.” (App 60). To authorize
self-dealing, a trust must provide “clear and unmistakable language” authorizing the
Trustee to do so. In re Estate of Stevenson, 2000 SD 24, 1 15, 605 N.W.2d 818 (quoting
In re Irrevocable Inter Vivos Trust, etc., 305 N.W.2d 755, 760 (Minn. 1981)). There is
no claim that the Trust in question contains such clear and unmistakable language. South
Dakota law, however, provides exceptions to general rule regarding self-dealing. Id. at
11. One such statute is SDCL 55-2-3(1).2 That statute states:

Neither a trustee nor any of his agents may take part in any
transaction concerning the trust in which he or anyone for

2 A copy of SDCL 55-2-3 is included as page 62 of the Appendix.



whom he acts as agent has an interest, present or
contingent, adverse to that of his beneficiary, except as
follows:
1) When the beneficiary does have the capacity
to contract and, with a full knowledge of the
motives of the trustee and of all other facts
concerning the transaction which might
affect his own decision and without the use
of any influence on the part of the trustee,
permits the trustee to do so; . . .
For this statute to apply, three things must be shown: (1) the beneficiary has the capacity
to contract; (2) the beneficiary has full knowledge of the motives of the trustee and of all
other facts concerning the transaction which might affect her own decision; and (3) a lack
of influence on the part of the trustee.

With regard to the first element, there is no indication that any of the beneficiaries
did not have the capacity to contract when they signed the Consent. All of them were
adults. There is nothing in the record to indicate that any of them were incompetent in
November 2015.

The third element refers to a situation where a person uses their influence as a
trustee to compel a beneficiary to agree to something. In re Estate of Moncur, 2012 SD
17,118, 812 N.W.2d 485. There is no evidence Matt used his influence as Trustee to
compel any of the beneficiaries to sign the Consent. Neither Betty nor Brian said
anything about discussing the Consent with Matt. The only person who they said
discussed the Consent with them was Mr. Smeins. (CI 511, 554). Jamie did not talk to

Matt about the Consent nor did she speak to anyone at Plains Commerce. (CI 409, pp.

32-33).%

3 Gary was not deposed. He entered a nursing home in 2017 and died in September 2019. (App
30, 111; Cl 956, pp. 22-23).



In making his decision, Judge Myren did not focus on elements 1 and 3 of the test
for compliance with SDCL 55-2-3(1). The basis of his ruling was that the beneficiaries
did not have full knowledge of the motives of the trustee and other facts concerning the
transaction. (App 13-14). The court’s opinion in this regard focused not only on Jamie
but also on Betty and Brian. It needs to be noted that neither Betty nor Brian is part of
the lawsuit. Neither of them have raised any objection to the mortgage.

The court’s opinion states it is undisputed Betty did not know Matt had a debt of
$2.1 million until her deposition in October 2018. (App 14). While it is undisputed
Betty testified to that effect (App 39, 1 10), there is evidence to the contrary. Matt
testified that Gary and Betty were aware of the level of his debt. (CI 443, p. 58). Betty
also acknowledged when she was deposed that she had memory issues. (Cl 505, 529).
Whether or not Betty actually knew of the extent of Matt’s debt at the time she signed the
Consent, she made it clear she did not object to it by signing a document on January 29,
2018, entitled Agreement Regarding B&B Farms Trust Originally Established November
1,1999. (C1599-603). Paragraph 6 of the Agreement states:

By signing this AGREEMENT REGARDING B & B
FARMS, TRUST, the Primary Beneficiaries herein agree to
all actions taken by the Trustee from November 1, 1999 to
present and agree that all said actions when made were
proper in all respects and were made with their consent at
the time made or hereby ratify, approve and confirm the
same.
(C1601). Even if Betty did not know the full amount of Matt’s debt, there is no reason

that would negate her consent to the mortgage. The Trust property did not secure the

entire amount of Matt’s debt because it was limited to $800,000. There is no dispute that

10



Betty knew and fully understood Matt was taking a mortgage of $800,000 against
property owned by the Trust. (App 41, 1 26; CI 513).

As for Brian, the court notes that he did not see a copy of the Trust Agreement
until after January 15, 2018. (App 14). Brian made it very clear in his deposition that
additional information would have not changed his mind about signing the Consent. (CI
560). Based on their testimony and the document signed by Betty in January 2018, there
IS no basis to conclude that Betty and Brian did not fully support the mortgage.

As far as Jamie is concerned, the court noted that she did not know the Trust
existed until October 2015, and that she never saw a copy of the Trust Agreement until
after January 2018. (App 14). Based on this, the court concluded that she did not have
“full knowledge of the facts concerning the transaction.” Id. There is no dispute Jamie
was not aware of the Trust until October 2015, when her mother attempted to get her to
sign the consent to sale. (Cl 618). The important thing is that she knew the Trust existed
when she signed the Consent to Mortgage. She testified her husband and son told her not
to sign the Consent until she obtained a copy of the Trust. (Cl 618-19). She sent Mr.
Smeins an email asking for a copy of the Trust Agreement. (CI 618). She also testified
that she left one or two voice messages at Smeins’ office but never personally requested a
copy of the Trust Agreement from him. (Cl 418, p. 69). She nevertheless signed the
Consent without reviewing the Trust Agreement. She understood the Consent would
allow Matt to get an $800,000 mortgage against the Trust property. (App 33-34, 11 18-
19). After signing the Consent, she did nothing further to obtain a copy of the
Agreement. She did not see the Trust until after she retained counsel who was able to

obtain a copy from Mr. Smeins sometime after January 2018. (CI 403, p. 72; Cl 626-27).

11



What we have here is a situation where Jamie and the other beneficiaries signed a
document consenting to Matt mortgaging the Trust property. In reliance upon that
Consent, Plains Commerce loaned Matt over $2 million. After the Consent was signed
and the loans were made, Jamie did not complain about anything for over two years until
Matt had financial problems and the Bank sought to enforce its rights under the
mortgage. Jamie now claims her consent was not knowingly given because she did not
avail herself of an opportunity to review the Trust Agreement before signing the Consent.
She had the power not to sign the Consent. She exercised that power when she refused to
sign the consent for sale. She should not be allowed to complain about the fact she did
not review the Trust before signing the Consent when she took minimal efforts to obtain
a copy of the Trust Agreement. There was no reason she could not have followed the
advice of her husbhand and son and simply refused to sign the Consent until she was
provided with a copy of the Trust Agreement.

Allowing Jamie to invalidate her Consent under these circumstances would set a
dangerous precedent. The law should not allow contracting parties to enter into
agreements upon which others justifiably rely, only to later use their willful ignorance as
a sword to invalidate their contractual representations and obligations. Jamie’s attempts
to invalidate her Consent are especially concerning because there is no evidence Plains
Commerce did anything to prevent her from accessing whatever information she believed
she needed before signing the Consent. She never requested any information from Plains
Commerce. She never had any contact with Plains Commerce whatsoever. (Cl 412,

p. 45). Yet she now asserts the cost of her failure to read the Trust Agreement should be

borne by Plains Commerce in the amount of $800,000. The only thing Plains Commerce

12



is guilty of is refinancing a loan that otherwise would have been in foreclosure to allow
the Becks to keep their family farm intact and have a fair chance at turning the operation
around.
The position taken by Jamie is similar to that taken by plaintiff Audrey Smid in

Smid v. Smid, 2008 SD 82, 756 N.W.2d 1. Audrey signed a trust agreement under which
she waived her statutory rights as a surviving spouse. Id. at 8. She claimed that she did
not voluntarily sign the trust and that she did so only to avoid probate. Id. at 9. She
also claimed the waiver was the result of fraud, mistake, or undue influence. Id. In
affirming the trial court’s decision that the trust agreement and the waiver were
enforceable, this Court stated:

While Audrey argues that she lacked full knowledge of the

facts and law, we have held that “‘one who accepts a

contract is conclusively presumed to know its contents and

to assent to them, in the absence of fraud, misrepresentation

or other wrongful act by another contracting party.” Holzer

v. Dakota Speedway, Inc., 2000 SD 65, 28, 610 N.W.2d

787, 795 (quoting LPN Trust v. Farrar Outdoor Adver.,

Inc., 1996 SD 97, 1 13, 552 N.W.2d 796, 799 (additional

citations omitted). There is no evidence that Audrey was

forced to sign the waiver; Audrey admits as much. In

addition, more than three years passed before she ever

claimed she signed the documents involuntarily. As

Audrey has not met her burden of demonstrating otherwise,

the circuit court’s finding that her waiver was voluntary is

not shown to be in error.
Id. at § 17. Like Audrey, Jamie is not claiming she was forced to sign the waiver. She
said she did so voluntarily. (C1619). Like Audrey, Jamie waited a considerable period

of time before she raised any issues about the Consent. In her case, it was more than two

years.
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Jamie’s position is also similar to that taken by parties who attempt to avoid
contractual obligations by claiming they did not read a contract. That situation was
addressed in LPN Trust, 1996 SD 97 at { 13, wherein this Court stated:
To permit a party . . . to admit that he signed [a written
contract] but to deny that it expresses the agreement he
made or to allow him to admit that he signed it but did not
read it or know its stipulations would absolutely destroy the
value of all contracts.

(quoting 17 Am.Jur.2d Contracts 88§ 224-228 (1991)).

Jamie should not now be allowed to claim her Consent was invalid because she
did not obtain and read the Trust Agreement, when there is no reason she could not have
refused to sign the Consent before having an opportunity to review the Trust. Jamie’s
position raises still another question. Is she claiming she would not have signed the
Consent if she had read the Trust? What is it about the Trust that would have convinced
her not to sign? She testified that she signed the Consent because she “felt that this was
the best way to protect the trust and protect my parents’ interest and to hopefully patch
things up with my parents.” (CI 408, p. 31). How would any of those reasons have been
changed by her actually reading the Trust Agreement?

The Consent informed Jamie and the other beneficiaries that the proposed
mortgage benefited Matt and not all the Trust beneficiaries. It further informed her and
the others that it was limited to $800,000. Jamie understood that Matt was to pay Plains
Commerce with personal funds and if he was unable to do so, the Bank would be paid
from Matt’s share of the Trust. (CI 411, pp. 42-43). SDCL 55-2-3(1) requires the

beneficiary to have knowledge of the motives of the trustee and of all other facts

concerning the transaction which might affect the beneficiary’s decision. There is no
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doubt as to Matt’s motives. It was to take care of debt and keep the farming operation
going. There is no indication as to what other facts Jamie needed to know which would
have affected her decision. The only thing referenced is her failure to read the Trust
Agreement.

In addition to finding that Plains Commerce failed to establish compliance with
the elements of SDCL 55-2-3(1), the court also determined Plains Commerce was unable
to overcome the presumption of undue influence set forth in SDCL 55-2-8. (App 13).
SDCL 53-4-7 sets forth the elements of undue influence.

Undue influence consists:

(1) In the use, by one in whom a confidence is
reposed by another, or who holds a real or
apparent authority over him, of such
confidence or authority for the purpose of

obtaining an unfair advantage over him; or

(2) In taking an unfair advantage of another’s
weakness of mind; or

3) In taking a grossly oppressive and unfair

advantage of another’s necessities or

distress.
There is no evidence in this record of Jamie having reposed confidence in Matthew or
that Matthew held real or apparent authority over her. There is no evidence Jamie had a
weakness of mind over which Matt took an unfair advantage. There is also no evidence
of Matt taking a grossly oppressive and unfair advantage of Jamie’s necessities or
distress. None of these things could have happened since he never talked to her about the
Consent. (CI 409, pp 32-33).

The presumption set forth in SDCL 55-2-8, as it relates to SDCL 55-2-3(1), was

considered in Estate of Moncur. Bernadine Moncur created a trust naming her five
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daughters as beneficiaries. She designated her daughters Miki and Dianne as co-trustees.
The co-trustees arranged for real property owned by the trust to be auctioned. The
auction notice stated that family members could bid. At the auction, a surrogate bidder
acted on behalf of the co-trustees and submitted the winning bid. Two of the other
beneficiaries, Shirley and Janet, objected to Miki and Dianne purchasing the real estate
and alleged they had breached their fiduciary duty. They sought to have Miki and Dianne
removed as co-trustees.

The trial court ruled in favor of the co-trustees. On appeal, this Court recognized
that SDCL 55-2-3(1) creates an exception to the general rule that a trustee is precluded
from taking part in a transaction adverse to a beneficiary. 2017 SD 17 at  12. Shirley
and Janet argued the trial court erred in finding that the elements of SDCL 55-2-3(1) had
been met. Id. at 1 13. They contended they did not have full knowledge of the motives
of Miki and Dianne or facts concerning the sale of the property. In rejecting this
argument, the Supreme Court noted that Shirley and Janet had received notice of the
auction and a copy of the auctioneer’s contract which indicated family members could
bid. Id. at  14. Shirley and Janet admitted they knew Miki and Dianne were going to
bid at the auction. 1d. Neither Shirley nor Janet voiced any objection to Miki and Dianne
bidding on the property. Id. This was found to be sufficient to meet the requirements of
the statute. 1d.

Shirley and Janet also argued that Miki and Dianne failed to overcome the
presumption set forth in SDCL 55-2-8. Id. at 1 15. The Supreme Court agreed with the
trial court’s conclusion that the presumption was overcome. Id. at § 18. The Court cited

the same facts supporting the conclusion that the elements of SDCL 55-2-3(1) had been
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satisfied. 1d. This case presents a similar factual scenario. Therefore, the trial court
erred in determining Plains Commerce failed to overcome the presumption contained in
SDCL 55-2-8.

In Neugebauer v. Neugebauer, 2011 SD 64, 1 12, 804 N.W.2d 450, this Court
stated that, “undue influence is a non-technical, fact-based inquiry that requires the circuit
court to examine the parties’ states of mind and motives. . ..” In that case, which
involved a plaintiff who alleged her son had unduly influenced her to sell him land, the
plaintiff was found to be susceptible to undue influence due to her eighth grade
education, lack of experience in business matters, age, hearing difficulties, and mental
impairment. Id. at 1 18. There was also evidence that the defendant told his mother not
to tell the other children about the contract for deed to purchase the land. Id. at | 23.
There are no facts like that in this case. There simply is no evidence of undue influence
whatsoever. At a minimum, questions concerning both SDCL 55-2-3(1) and 55-2-8 raise
issues of fact which should have precluded summary judgment being granted to
Intervenor.

1. Plains Commerce had a right to rely upon the Certificate of Trust which
stated the Trustee had the authority to mortgage real estate.

Plains Commerce was provided with a Certificate of Trust. (Cl 593-94). Mr.
Smeins prepared the Certificate of Trust, which was dated May 25, 2007. (C1594). It
stated that the Trustee possessed all powers granted by SDCL 55-1A-3, including the
power to mortgage real estate. (Cl 593, 1 6).

SDCL 55-4-53 states:

Any person who acts in reliance on a certificate of trust

without knowledge that the representations contained in the
certification are incorrect is not liable to any person for so
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acting and may assume without inquiry the existence of the
facts contained in the certification. Knowledge of the terms
of the trust may not be inferred solely from the fact that a
copy of all or part of the trust instrument is held by the
person relying on the certification.

SDCL 55-4-54 states:
Any person who in good faith enters into a transaction in
reliance on a certificate of trust may enforce the transaction
against the trust property as if the representations contained
in the certification were correct.

Judge Myren ruled that Plains Commerce could not rely on the Certificate of
Trust because Plains Commerce had a copy of the Trust Agreement and knew its actual
terms. (App 15). The court went on to find that Plains Commerce recognized the Trust
Agreement did not authorize the Trustee to mortgage Trust property which explained
their efforts to get the Consents executed. Id.

As will be discussed in succeeding sections of this Brief, the Trust did not
prohibit the mortgaging of Trust real estate if certain conditions were met. Based on the
arguments presented by the parties, there is at least a legitimate dispute as to whether the
Trustee was allowed to mortgage the property. Under SDCL 55-4-53, the fact Plains
Commerce had a copy of the Trust does not prevent them from relying on the
certification, especially when a reasonable interpretation of the Trust supports what was
represented in the Certificate of Trust. There was no reason for Plains Commerce to
believe the information in the Certificate of Trust was incorrect, particularly in light of
the fact it was prepared by the same attorney who prepared the Trust itself. Judge
Myren’s decision presupposes Plains Commerce could have anticipated he would

ultimately conclude the powers afforded to the Trustee in the Trust were insufficient to

allow Matt to mortgage Trust property.
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The fact Plains Commerce decided to seek Consents from the beneficiaries simply
demonstrates that the Bank was exercising due diligence and acting in good faith. The
Bank could easily have simply accepted the Certificate of Trust and not even asked to see
the Trust Agreement. The Bank should not be penalized and face an $800,000 loss for
acting in a responsible manner. In accordance with SDCL 55-4-54, the Bank was acting
in good faith and, therefore, had the right to rely on the statement in the Certificate of
Trust that the Trustee had the authority to mortgage the property. The trial court erred in
holding otherwise.

I11.  Gary and Betty Beck’s Consent to the Trustee mortgaging Trust property
provided the Trustee with authority to do so under 8 6.2 of the Trust
Agreement.

Setting aside the arguments regarding SDCL 55-2-3(1) and the Certificate of
Trust, the Trust Agreement itself provided authority for Matt, acting as Trustee, to
mortgage the Trust property. Section 6.2 of the Trust Agreement states:

The Trustee is not authorized to sell, option or dispose of
any interest in the real estate during the lifetime of GARY

J. BECK except upon the unanimous written consent of
both the primary beneficiaries.

(App 56).

The trial court held that 8 6.2 did not allow the Trust property to be mortgaged for
a couple of reasons. The first was that § 6.2 is included in Article VI which is entitled
“Trustee’s Powers as to Sale of Real Estate.” (App 56). The title of the Article was
improperly considered in determining the meaning of § 6.2. Under § 10.6 of the Trust
Agreement, “[t]he headings of articles and sections are included solely for convenience
of reference. If any conflicts between any heading and the text of this Agreement exist,

the text shall control.” (App 57-58).
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The court recognized that the language of § 6.2 was broad. (App 10). “By itself,
such language would arguably authorize the trustee to ‘dispose of an interest’ by
mortgaging the property.” Id. The court correctly determined that the use of the word
“dispose” contemplated encumbering the property. Black’s Law Dictionary, 6th ed.
(1990), defines disposal as “[s]ale, pledge, giving away, use, consumption or any other
disposition of a thing.” Obviously, a mortgage is a pledge. If the language of § 6.2 was
truly limited to situations involving the sale of Trust property, why even include the word
“dispose.” As this Court has held, “[a]ll the words and provisions appearing in [the trust]
must be given effect as far as possible, and none should be cast aside as meaningless.” In
re Florence Y. Wallbaum Revocable Living Trust Agreement, 2012 SD 18, { 21, 813
N.W.2d 111 (quoting In re Estate of Klauzer, 2000 SD 7, 1 10, 604 N.W.2d 474).

The second reason cited by the court for holding that § 6.2 did not allow Matt to
mortgage the Trust property was that such a reading would render meaningless Article IV
and the spendthrift provision. (App 10-11). Section 4.1, which will be discussed in more
detail in the next portion of this Brief, allows for the mortgaging of Trust property “to
secure debts of the Trust or debt secured by real estate at the time of creation of the
Trust.” (App 53). Section 4.2 provides: “All assets of the Trust of every kind or nature
shall be administered and distributed by the Trustee upon the terms and conditions set
forth in the succeeding articles hereof.” 1d. All § 6.2 does is to expand on the authority
to mortgage granted in 8 4.1. It does not render § 4.1 meaningless. Under § 4.1, the
Trustee has the power to mortgage Trust property in connection with debts related to that
property. Under 8 6.2, that property is expanded if both of the primary beneficiaries

concur.
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The spendthrift provision is found in Article VIII. It states:

No title in or to any Trust fund created under this
Agreement shall vest in any beneficiary, and neither the
principal nor the income of the Trust Estate shall be liable
for the debts of any beneficiary, and no beneficiary shall
have any power to transfer, encumber or in any manner,
other than by power of appointment or withdrawal
expressly granted hereunder, to anticipate or dispose of his
or her interest in any Trust Estate hereunder, or the income
produced thereby, prior to the actual distribution thereof by
the Trustee to such beneficiary.

(App 56) (emphasis added).

The court concluded that Plains Commerce’s interpretation of § 6.2 “would mean
that the spendthrift provision can be eliminated by the written consent of the primary
beneficiaries.” (App 11). That is exactly what § 6.2 provides. It says that the Trustee
cannot dispose of any interest in the real estate during Gary’s lifetime “except upon the
unanimous written consent of both the primary beneficiaries.” The primary beneficiaries
were the Grantors Gary and Betty. They provided written consent for the mortgage. (Cl
597-98). Although recognizing the language from the spendthrift clause italicized by
Plains Commerce, the court provided no analysis as to the meaning of those words. (App
9-10). The term “power of appointment” is currently defined by SDCL 55-1-12. That
definition, however, was not adopted until 2016. Therefore, it is not applicable to
defining the term as it appears in the Trust Agreement created in 1999. Prior to 1999,
power of appointment was defined by SDCL 29A-1-201(36). That statute provided, in
pertinent part, as follows:

“Power of appointment” means a power to vest absolute
ownership in the property subject to the power, whether or
not the powerholder then had capacity to exercise the

power. “General power of appointment” means a power
exercisable in favor of the powerholder, the powerholder’s

21



estate, the powerholder’s creditors, or the creditors of the
powerholder’s estate, whether or not the power is also
exercisable in favor of others.

Plains Commerce is unaware of a definition of the term “power of withdrawal” in the
South Dakota Code when the Trust was created in 1999.*

The Restatement (Third) of Trusts, Section 74 (Am. Law Inst. 2007) is helpful in
explaining the meaning of the phrase “power of appointment or withdrawal”:

1) While a trust is revocable by the settlor and the
settlor has capacity to act:

@ The trustee

Q) has a duty to comply with the
direction of the settlor, even
though the direction is
contrary to the terms of the
trust or the trustee’s normal
fiduciary duties, if the
direction is communicated to
the trustee in writing in a
manner by which the settlor
could properly amend or
revoke the trust; and

(i) may comply with the
direction or act in reliance on
an authorization of the settlor
although the direction or
authorization is contrary to
the terms of the trust or the
trustee’s normal fiduciary
duties, even if the direction or
authorization is not
manifested in a manner by
which the settlor could
properly amend or revoke the
trust.

* The term is currently defined in SDCL 55-1-24.2. “A withdrawal power allows a person a right
to withdraw all or some part of the trust property, whether from income or principal.”
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(b) The rights of the beneficiaries are
exercisable by and subject to the
control of the settlor.

2) To the extent that a trust is subject to a presently
exercisable general power of appointment or power
of withdrawal and the donee of the power has
capacity to act, the donee has authority similar to
the authority that the settlor of a revocable trust has
under Subsection (1).

The authority the Grantors gave to themselves under 8§ 6.2 falls within the terms
“power of appointment or withdrawal” as contained in the spendthrift clause. As such,
8§ 6.2 is not inconsistent with the spendthrift provision and does not result in it becoming
meaningless. The trial court’s Memorandum Decision states: “The court’s task when
interpreting a trust instrument is to ‘ensure that the intentions and wishes of the settlor are
honored.”” (quoting Florence Y. Wallbaum, 2012 SD 18 at  20). Under § 6.2, the
Grantors provided themselves with the power to allow for the disposition of Trust
property. They exercised their power by signing the Consent form. Their wishes should
be honored and § 6.2 enforced.

IV.  Section 4.1 of the Trust Agreement provided the Trustee with authority to
mortgage the Trust property since there was evidence that the loan obtained
by the Trustee was used, in part, to satisfy debt which existed when the Trust
was created.

The pertinent portion of § 4.1 of the Trust Agreement states: “Grantors
acknowledge that the real estate assets to be made part of the Trust may be mortgaged to
secure debts of the Trust or debt secured by real estate at the time of creation of the
Trust.” In rejecting the argument that § 4.1 allowed Matt to mortgage the Trust property,

the court relied upon the language that the Trustee can only mortgage Trust property for

“debt of the estate” or “debt secured by the real estate at the time of the creation of the
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trust.” (App 10). The court stated: “There is no legitimate factual dispute that the loan
secured by Matthew was not debt which fell within either of those two categories.” Id.
The evidence presented to the court does not support this statement.

Around the time the Trust was created, Matt bought 560 acres of land from his
parents. (CI 432, pp. 12-13). Gary and Betty asked him to purchase the land in order to
get him back to the farm and to help alleviate some of their debt. 1d., p. 13. Matt
obtained a $170,000 loan from the Farm Service Administration to make the purchase.
(C1432-33, pp. 13-15). According to the deposition testimony of Matt, Betty, and Brian,
despite Matt’s purchase of the 560 acres, there was still farm debt when the Trust was
created. (CI1433, p. 15; Cl 525-26, 556-57, 570, 572). In 2015, when Matt applied for a
loan with Plains Commerce, he told banker Lance Vilhauer that a large portion of the
existing debt related back to his parents’ debt. (CI 1039).

This testimony establishes that at least some of the debt which was refinanced by
way of the Plains Commerce loan was debt of the Trust or debt that existed when the
Trust was created. As such, Matt did have authority to mortgage Trust property under §
4.1. Atthe very least, the testimony of Matt, Betty, and Brian raised issues of fact that
should have precluded the granting of summary judgment with regard to § 4.1 of the
Trust Agreement. “We review the evidence in favor of the nonmoving party and
reasonable doubts are resolved against the moving party but the nonmoving party must
have presented specific facts showing that a genuine, material issue for trial existed.” In
the Matter of the Estate of Russell O. Tank, 2020 SD 2, 119, 938 N.W.2d 449 (quoting
Niesche v. Wilkinson, 2013 SD 90, 1 9, 841 N.W.2d 250). The above-stated facts create

such an issue.
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V. The Consents signed by all the beneficiaries constituted an alteration of the
Trust allowing for the Trustee to mortgage Trust property.

Article 111 of the Trust provides, in part, as follows:

This Trust may not be altered or amended by Grantors

during the lifetime of GARY J. BECK and BETTY J.

BECK except upon unanimous consent of the primary and

secondary beneficiaries except as to appointment of a

successor Trustee pursuant to Article VIII below.
(App 53). Other than stating an alteration or amendment can only occur upon unanimous
consent of all the beneficiaries, the Trust Agreement does not specify how such an
alteration or amendment is to be accomplished.

The trial court stated it was Plains Commerce’s position that the Consents
constituted an amendment of the Trust. (App 14). The court then stated: “Whatever
they are, they are clearly not an amendment of the trust document. A consent of that type
would expressly list the intended amendment to the trust. These do not.” 1d. First of all,
Plains Commerce did not take the position that the Trust had been amended by virtue of
the execution of the Consents. Instead, Plains Commerce argued that the Trust had been
altered. (CR 1022, 1257). The inclusion of the word “or” between altered and amended
indicates they are separate acts. Neither word should be cast aside as meaningless. Alter
is defined by Black’s Law Dictionary, 6th ed. (1990), as follows:

To make a change in; to modify; to vary in some degree; to
change some of the elements or ingredients or details
without substituting an entirely new thing or destroying the
identity of the thing affected. To change partially. To
change in one or more respects, but without destruction of
existence or identity of the thing changed; to increase or
diminish.”
There is seemingly not much recent authority which addresses the definition of

the terms “amend” and “alter.” Amend is generally defined as to make something better.
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“[T]o amend is to change for the better by removing defects or faults.” Cross v. Nee, 18
F. Supp. 589, 594 (W.D. Mo. 1937). See also Ex Parte Woo Jan, 228 F. 927, 940 (E.D.
Ky. 1916); Sessions v. State, 41 S.E. 259, 260 (Ga. 1902). Alter is somewhat different.

In the case of Ex Parte Woo Jan (citation omitted) the court

stated that the word “alter” was broad enough to cover a

mere addition and said that a thing is made different from

what it was when nothing more is done than to add

something to it.
Board of Education v. Louisville Education Association, 574 S.W.2d 310, 311 (Ky. App.
1977).

In Levin v. Hamilton, 218 S.W.2d 131 (Mo. App. 1949), the court cited both the
Cross v. Nee and Sessions v. State cases. Id. at 132-33. In quoting Words and Phrases,
Volume 2, p. 284, the court stated: “To alter a thing is to change its form or nature,
without a destruction of the existence of the thing altered or changed, or a loss of its
identity.” Id. at 133.

The consent of the beneficiaries did amount to an alteration of the Trust. There is
nothing in the Trust that says an alteration cannot be accomplished with a form like the
Consent. Ifit’s determined that §§ 4.1 or 6.2 did not allow Matt to mortgage the Trust
property, the Consent of the five beneficiaries constituted an alteration. It made a change
in that it allowed a portion of the Trust property to be mortgaged to provide collateral for
a loan which it was hoped would allow the farm to continue and provide support to Gary
and Betty. The intent of the Trust is determined by reviewing the text of the Trust as well
as the expressed wishes of the Trustors. See Guardianship of Novotny, 2017 SD 74, 11

19-20, 904 N.W.2d 346. Jamie agreed that her “parents were desirous of helping

Matthew and they wanted to keep the farm in the family and help him be a success.” (Cl
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413, p. 49). The altering of the Trust by way of the Consents was consistent with that
goal. Even if it were determined that 8§ 4.1 or 6.2 do not allow the Trustee to mortgage
the Trust land, the Consents amounted to an alteration of the Trust which did allow for
him to do so.

VI.  Thetrial court erred in awarding attorney fees to Intervenor under SDCL
15-17-38.5

SDCL 15-17-38 provides as follows:

The compensation of attorneys and counselors at law for
services rendered in civil and criminal actions and special
proceedings is left to the agreement, express or implied, of
the parties. However, attorneys’ fees may be taxed as
disbursements if allowed by specific statute. The court, if
appropriate, in the interests of justice, may award payment
of attorneys’ fees in all cases of divorce, annulment of
marriage, determination of paternity, custody, visitation,
separate maintenance, support, or alimony. The court may
award the fees before or after judgment or order. The court
may award attorneys’ fees from trusts administered through
the court as well as in probate and guardianship
proceedings. Attorneys’ fees may be taxed as
disbursements on mortgage foreclosures either by action or
by advertisement.

The first question is whether the statute allows for the assessment of attorney fees
in favor of Intervenor under the facts of this case. Judge Sommers recognized in his
Conclusions of Law that South Dakota “has vigorously followed the rule that authority to
assess attorney fees may not be implied, but must rest upon a clear legislative grant of
power.” (App 21, 9 4) (quoting Berggren v. Schonebaum, 2017 SD 89, 9, 905 N.w.2d
563). The enforcement of this rule was clearly displayed by way of this Court’s decision

in Estate of Ducheneaux v. Ducheneaux, 2018 SD 26, 909 N.W.2d 730.

5 Should the Court reverse the granting of summary judgment to Intervenor, this issue will
become moot. Judge Sommers recognized this in the hearing regarding the attorney fees motion.
(CI1 1330, 1345).
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That case involved a dispute in which a defendant had arranged for transfers of
property from his elderly father to himself shortly before his father’s death. The father’s
estate challenged the transfers. Judgment was awarded in favor of the estate requiring the
defendant to return the property and to pay general and punitive damages. In addition,
attorney fees were awarded to the estate and the estate’s personal representative.
Although SDCL 15-17-38 allows for an award of attorney fees in probate proceedings,
this Court reversed the trial court’s decision concerning attorney fees. The Court held
that the statute was not sufficiently specific to permit the circuit court’s award of attorney
fees against the defendant. Id. at § 57. The Court stated the statute “does not make clear
that the Legislature meant to permit an award of fees against an individual in probate
proceedings.” ld. (emphasis in original). Likewise, it is not clear the Legislature
intended to allow attorney fees to be awarded in a case like this that started as a mortgage
foreclosure but then changed into something else.

Paragraph 4 of the prayer for relief in Plaintiff’s Complaint requested “that the
claims and rights of Defendants be declared and adjudged to be junior, inferior, and
subordinate to Plaintiff’s mortgage lien.” (CI 10). This step had to occur before the
actual foreclosure of the Trust’s mortgage could be addressed. After Jamie intervened,
the focus of the case changed dramatically. It became more in the nature of a declaratory
judgment action. The parties were focused on the issue as to whether Matt had authority
to mortgage the Trust’s land under South Dakota law and the terms of the Trust.

The plain language of SDCL 15-17-38 only allows for the recovery of fees on the

foreclosure action itself, not on different issues raised in an action in which a foreclosure
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is also pending. Plains Commerce is unaware of any case in which an Intervenor
challenging the terms of a Trust has been awarded attorney fees.®

Although the dispute regarding Matt’s authority has been addressed as part of the
original mortgage foreclosure case, it is in effect, a separate proceeding. This Court has
held on more than one occasion that separate proceedings, even though related to a cause
of action for which attorney fees are recoverable, do not allow for an award of such fees.

In First Federal Savings & Loan Association v. Clark Investment Company, 322
N.W.2d 258 (S.D. 1982), the trial court awarded the plaintiff, which was foreclosing on a
mortgage, $6,592.40 in attorney fees. This included $3,943.02 in fees which the plaintiff
had incurred in defending a declaratory judgment action. This Court held that the fees in
connection with the declaratory judgment action were improperly awarded. Id. at 261-
62.

Another relevant case is Charlson v. Charlson, 2017 SD 11, 892 N.W.2d 903. In
that case, the husband commenced a divorce proceeding in Minnesota. The case was
bifurcated. A divorce was granted, but the Minnesota court left issues of alimony,
property division, and other financial matters to be determined.

The husband later filed a declaratory action in Minnesota regarding the validity
and enforceability of a premarital agreement signed by the parties. The Minnesota court
determined that Butte County, South Dakota was the proper venue for that issue.
Therefore, the wife started a declaratory judgment action in Butte County. A lengthy trial
was held to interpret the premarital agreement as it related to the debts and assets of the

parties, which decision was forwarded to the Minnesota divorce court.

® Paragraph 5 of the court’s Conclusions of Law cites Kimball Inv. Land, Ltd. v. Chmela, 2000
SD 6, 604 N.W.2d 289. (App 21-22). That was a case in which the party foreclosing on a
mortgage was awarded attorney fees.
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The Butte County court ruled in the wife’s favor regarding the premarital
agreement. On appeal, the wife sought appellant attorney fees under SDCL 15-17-38.
The Court denied that request stating:
[T]he dissent contends that SDCL 15-17-38 allows for an
award of fees because “this declaratory action is a
necessary part of the parties’ divorce.” Dissent § 42. But
that statute does not say that fees are allowable in a
separate civil action for declaratory relief so long as the
civil case relates to a separate divorce case. Instead, a court
may award attorney’s fees “in all cases of divorce,
annulment of marriage, determination of paternity, custody,
visitation, separate maintenance, support, or alimony.”
This appeal concerns none of the types of cases listed—it is
an appeal from a civil action interpreting a contract as it
relates to ownership of property.

Id. at § 37. (emphasis in original).

Plains Commerce recognizes that both First Federal Savings and Charlson
involved situations where there were two separate litigations. That is not the case here.
Nevertheless, the nature of the proceedings were in essence two separate cases. The first
involved an analysis of trust law and the terms of the Trust itself. The other would have
been the mortgage foreclosure against the Trust had Plains Commerce’s motion for
summary judgment been granted. Under these circumstances, it should be held that there
was no authority for the trial court to award attorney fees to Intervenor under SDCL
15-17-38.

Even if there was such authority, the court failed to properly apply the statute. In
both its Findings of Fact and Conclusions of Law, the court made note of the fact that
Intervenor was the prevailing party. (App 20, 17; App 22, 19). Unlike SDCL 15-17-37,
SDCL 15-17-38 says nothing about a prevailing party. SDCL 15-6-54(d) specifically

discounts consideration of the prevailing party where attorney fees are concerned.
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“Except as otherwise provided by statute, costs and disbursement, other than attorneys’
fees, shall be allowed as of course to the prevailing party unless the court otherwise
directs.” Id. (emphasis added). Under SDCL 15-17-38, “[t]he court, if appropriate, in the
interests of justice, may award payment of attorneys’ fees. . ..”

There is nothing in the court’s Findings of Fact and Conclusions of Law that
mentions the interests of justice. (App 19-22). When it was suggested to the court during
the hearing on Intervenor’s motion for attorney fees that the court should address the
interests of justice argument, the court’s response was to equate the situation to a default
judgment and appeared to reject the idea that the interests of justice needed to be
considered. (CI 1337-39). The primary basis of the court’s ruling appears to be that
Intervenor was the “successful party.” (CI 1345). The court also made the assumption
that Jamie signed the Consent based on “horrible advice” from the family attorney. (ClI
1344-45). Whether or not advice given by Mr. Smeins was horrible has nothing to do
with whether attorney fees should have been awarded to Intervenor. Even if Mr. Smeins
gave bad advice, it should not be held against the Bank.

There are numerous facts the court should have considered in addressing the
interests of justice question. It may be somewhat understandable that was not done in
light of the fact Judge Sommers only became involved in the case in connection with the
attorney fees motion. He acknowledged a couple of times that he was not particularly
familiar with what had previously transpired. (Cl 1335-36, 1339).

Pertinent facts are thoroughly discussed in the prior sections of this Brief. These
facts should have been considered by the court. An award of attorney fees under SDCL

15-17-38 is within the trial court’s discretion. Kappenmann v. Kappenmann, 523 N.W.2d
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410, 414 (S.D. 1994). There is nothing in SDCL 15-17-38 which mentions that a
prevailing party is necessarily entitled to an award of attorney fees. This is in contrast to
SDCL 15-17-37 which provides that a prevailing party is generally entitled to recover
certain costs.

Just because a party prevails in a case in which a statute allows for attorney fees,
does not automatically entitle that party to an award of attorney fees. In Center of Life
Church v. Nelson, 2018 SD 42, 913 N.W.2d 105, this Court dealt with a request for
attorney fees under SDCL 43-4-42, which like SDCL 15-17-38, states that a court “may”
award such fees. The plaintiff in Center of Life Church argued it was entitled to attorney
fees because it was the prevailing party. The Supreme Court disagreed. “The
Legislature’s use of the word ‘may’ makes fee awards discretionary under this statute.”
Id. at § 34. This is where consideration of the interests of justice should have come in.

As discussed above, the Bank consulted legal counsel who suggested that consent
to the mortgage be obtained from the beneficiaries. Jamie and the other beneficiaries
signed the Consent. Even if the Consent drafted by Mr. Smeins was insufficient to allow
the transaction, and even if Matt is guilty of self-dealing, Plains Commerce did nothing
wrong that should subject it to an award of attorney fees. Although Judge Myren
eventually determined the mortgage was void, it cannot be argued that Jamie’s decision
to sign the Consent did not play a part in the Bank’s decision to accept the mortgage.
Under these circumstances, Intervenor should not be awarded for her failure to object to
the mortgage until such time as Plains Commerce commenced this litigation. Presumably
litigation regarding the validity of the Trust mortgage would not have been necessary if

Jamie had refused to sign the Consent since no mortgage would have been given. These
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facts and others set forth above should have been considered by the court in addressing
the interests of justice factor. Based on the interests of justice, the request for attorney
fees should have been denied.

A party seeking attorney fees has the burden of proving the basis and the
reasonableness of the fees by a preponderance of the evidence. American Legion Home
Association Post 22 v. Pennington County, 2018 SD 72, {41, 919 N.W.2d 346. A
number of factors have been set forth to be considered in determining the reasonableness
of attorney fees. See Eagle Ridge Estate Home Owners Association, Inc. v. Anderson,
2013 SD 21, 1 28, 827 N.W.2d 859. The court’s Findings and Conclusions do not
address several of these factors. The only thing Intervenor presented to the court to
support the requested attorney fees was an Affidavit of Roy Wise which did not address
all the factors set forth in the Eagle Ridge case. (Cl 1183-84). Furthermore, Plains
Commerce specifically objected to a number of the fees being claimed by Intervenor. (ClI
1234-36). Other than agreeing to eliminate certain charges that were conceded by
Intervenor’s counsel, the court did not address Plains Commerce’s specific objections.
(C11247-48, 1346).

If the Court does not reverse the decision granting Intervenor’s summary
judgment and determines that Intervenor is entitled to an award of some attorney fees, it
is requested that the matter be remanded to the trial court for a proper evaluation of the
attorney fees issue taking into consideration the interests of justice requirement and the

specific objections raised by Plains Commerce.
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CONCLUSION

Plaintiff Plains Commerce Bank respectfully requests that the Court reverse the
trial court’s decision granting summary judgment to Intervenor Jamie Moeckly and grant
summary judgment to Plains Commerce. If the Court determines there are issues of fact
precluding the entry of summary judgment in favor of Plains Commerce, it is requested
that the matter be remanded to the circuit court for trial. Should the summary judgment
in favor of Intervenor be affirmed, it is requested that the award of attorney fees be
reversed or remanded.

Dated this 5th day of April, 2021.

SIEGEL, BARNETT & SCHUTZ, L.L.P.
/s/ Reed Rasmussen

Reed Rasmussen

415 S. Main Street, Suite 400

PO Box 490

Aberdeen, SD 57402-0490

Telephone No. (605) 225-5420

Facsimile No. (605) 226-1911
rrasmussen@sbslaw.net

and

Roger W. Damgaard

Jordan J. Feist

Woods, Fuller, Shultz & Smith, P.C.
PO Box 5027

Sioux Falls, SD 57117-5027
roger.damgaard@woodsfuller.com
Jordan.Feist@woodsfuller.com

Attorneys for Plaintiff/Appellant
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STATL OF SOUTH DAKOTA
COUNTY OF BROWN

IN CIRCUIT COURT
FIFTH JUDICIAL CIRCUIT

PLAINS COMMERCE BANK, INC.. a
banking corporation,

Plainuff,
VS.

MATTHEW A. BECK, a married person;
KELLEY R. BECK, a married person;
MATTHEW A. BECK, Trustee of the
B&B FARMS TRUST, u/t/a November
1, 1999; BROWN COUNTY, a
govemnmental instrumentality of the State
of South Dakota;: MARSHALL
COUNTY, a govemmental
instrumentality of the State of South
Dakota; DEERE & COMPANY, a

corporalion;

Defendants.

06CIV18-000055

ORDER GRANTING INTERVENOR
JAMIE MOECKLY’S MOTION FOR
SUMMARY JUDGMENT ON BEHALF
OF B&B FARMS TRUST U/T/A
NOVEMBER 1, 1999 AND
JUDGMENT OF DISMISSAL

This matter came on for hearing upen the parties” cross motions for summary
judgment before the Honorable Scott P. Myren on July 31, 2020, in the coustroom of the
Brown County Courthouse, Aberdeen, South Dakota. Plaintiff appeared through counsel,
Reed Rasmussen. Intervenor Jamie Moeckly and Jammie Moeckly's counsel, Josh Wurgler,
appeared pursuant to a prior order of this Court authorizing Jamie Moeckly to
represent the interests of the B&B Farms Trust (u/t/a November 1, 1999) (the “Trust”
below) in this action. The successor trustee, Dacotah Bank, appeared through its trust
officer Cassie Backman and counsel, Tom Tonner. Matthew Beck appeared personally.
Brown County, Marshall County, and Deere & Company have not appeared in the case.

Based upon the pleadings. affidavits, briefs, and presentations of counscl, and the
written decision of the court, which is on file and 1s mcorporated herein, the Court finds
that there are no genuine issues of material fact and the Trust is entitled to summary
judgment as a matter of law.

{04003678.131

Filed on: 12/22/2020 BROWN County, South Dakota 06CIV18-000055
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Plains Commerce Bank v. Matthew Beck, ef al.

Brown County 06CTV18-000053

Order Granting Intervenor Jamie Moeckly’s Motion for

Summary Judgment on Behalf of B&B Farms Trust u/t/a November 1, 1999,
and Judgment of Dismissal

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that Plaintiff's
Motion for Summary Judgment is DENIED; it is further

ORDERED, ADJUDGED, AND DECREED that Intervenor Jamie Moeckly’s
Motion for Summary Judgment on Behalf of B&B Farms Trust u/t’a November 1, 1999,
is GRANTED and that Plaintiff’s claims against the trustee and the Trust are hereby
dismissed on the merits and with prejudice, with Plaintiff recovering nothing; it is further

ORDERED, ADJUDGED, AND DECREED that the mortgage and guaranty
(attached as Exhibits D and H to Plainiff’s Complaint in this case) entered into by
Matthew Beck as trustee of the Trust were void and unenforceable from the moment they
were signed, and that any right, claim, or interest claimed by Plaintiff in the Trust’s
property arising out of the mortgage and guaranty signed by Trustee Mathew Beck are
likewise void and unenforceable from the monent theyv were signed; it is further

ORDERED, ADJUDGED, AND DECREED that unless Plamntiff files a timely
notice of appeal, within 30 days of filing of notice of entry of this order Plaintiff shall
perform those acts necessary to fully and completely release and discharge all property of
the Trust from all lien, encumbrance, force, and effect of the mortgage and guaranty
herein referenced; and it is turther

ORDERED, ADJUDGED, AND DECREED that if Plaintiff files a timely notice
of appeal of this order, this order will be automatically stayed without further order of the
Court during the pendency of the appeal so long as Plaimntiff: (1) delivers to the clerk of
courts executed original documents that would release and discharge the Trust property
from all lien, encumbrance. torce, and effect of the mortgage and guaranty, pursuant to
SDCL § 15-26A-29; and (i1) deposits funds with the clerk of courts pursuant to SDCL §
15-26A-41, or executes a supersedeas bond pursnant to SDCL § 15-26A-25, in an amount
sufficient to cover the costs awarded below. The parties retain the right to move the court
to lift or modify the stay; and it 1s further

ORDERED, ADJUDGED, AND DECREED that Plaintiff pay the statutory
costs of Intervenor Moeckly in the amount of § , such sum to be
heretnafter inserted by the Clerk of this Court.

BY THEGQURL 2020 6.4159 oy

Attest: K_&:/M
Schmidt, Beth 777) /“w"‘

Clerk/Deputy Hon. Scott P. Myren
T Circuit Court Judge
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FILED

STATE OF SOUTH DAKOTA DEC -7 2020 IN CIRCUIT COURT
SOLTH DAKOTA UNIFIED JUDICIAL SYSTEM

COUNTY OF BROWN STHCRCUTCERKOPCOURT  FIFTH JUDICIAL CIRCUIT
T

PLAINS COMMERCE BANK, INC. a
banking corporation,

Plaintiff, 06CIVIS-000055
MEMORANDUM DECISION

V.

MATTHEW A. BECK, a married person;
KELLEY R. BECK, a married person;
MATTHEW A. BECK, Trustee of the B&B
FARMS TRUST, w/t/a November 1, 1999;
BROWN COUNTY, a govermmental
instrumentality of the State of South Dakota;
MARSHALL COUNTY, a governmental
instrumentality of the State of South Dakota;
DEERE & COMPANY, a corporation;

Defendants,
and
JAMIE MOECKLY,
Intervenor.

Plaintiff Plains Commerce Bank, Inc. (hereinafter Plains Commerce) sought recovery
from Defendants Matthew A. Beck, Kelley R. Beck, Matthew A. Beck as Trustee of the B&B
Farms Trust, Brown County, Marshall County, and Deere & Company through Plaintiff’s
Complaint filed on January 28, 2018. Claims involving all parties except B&B Farms Trust
were resolved in prior motions hearings. Jamie Moeckly was authorized to intervene on behalf

of B&B Farms Trust. Now, Plains Commerce seeks recovery from B&B Farms Trust, with

Intervenor Jamie Moeckly representing the Trust.
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Summary judgment is appropriate when there is no genuine issue of material fact. SDCL
15-6-56(c). A fact is material when it is one that would impact the outcome of the case “under
the governing substantive law” applicable to a claim or defense at issue in the case. Schwaiger v.
Mitchell Radiology Associates, P.C., 2002 SD 97, 97, 652 NW2d 372, 376 (citing South Dakota
Cement Plant Comm’n, 2002 SD 116, 19, 616 NW2d at 376 (quoting Stoebner v. South Dakota
Farm Bur. Mut. Ins. Co., 1999 SD 106, 16, 598 NW2d 557, 538)).

When deciding a Motion for Summary Judgment the Court must view the evidence in the
light most favorable to the non-moving party. Summary judgment should be denied if the Court
must engage in any weighing of evidence regarding any material facts.

The following facts are undisputed between the parties:

Gary and Betty Beck established the B&B Farms Trust on November 1, 1999 as an
irrevocable trust. The Trust named Gary and Betty Beck as the primary beneficiaries. The Trust
named their children—Brian Beck, Jamie Moeckly, and Matthew Beck—as the secondary
beneficiaries. Matthew Beck was designated as Trustee for B&B Farms Trust. Gary and Betty
Beck transferred real estate located in Brown County into the B&B Farms Trust. This land was
the only asset in the Trust. Gary and Betty Beck wanted the Trust property to remain as an asset
of the Trust during the lifetime of Gary Beck. Also, it was impertant for Gary and Betty Beck
that the farm stay intact for the family.

The Trust is “irrevocable™ for the natural lives of Gary J. Beck and Betty J. Beck. After
the death of Gary and Betty, the Trust becomes revocable with the consent of a majority of the

secondary beneficiaries. The Trust agreement provides that:

The trust may not be altered or amended by Grantors during the lifetime of Gary
J. Beck and Betty J. Beck except upon unanimous consent of the primary and
secondary beneficiaries except as (o appointment of a successor trustee. After the

App 4



death of Gary J. Beck and Betty J. Beck the Trust may be altered or amended by a
majority of the secondary beneficiaries.

Article IV of the Trust is entitled Administration and Distribution of the Trust. It
provides that during the lives of Gary Beck and Betty Beck, the Trustee “shall collect, receive
and receipt for and manage the principal and income of the Trust and after paying the proper
charges and expenses of the trust estate, the trust shalt hold and distribute the net income” to the
primary beneficiaries, The Trust document then specifies: “Grantors acknowledge that the real
estate assets to be made part of the Trust may be mortgaged to secure debts of the Trust or debt
secured by real estate at the time of the creatton of the trust.”

The frust contains a spendthrift provision that reads:

Article VIII. PROTECTION OF TRUST FUND No title in or to any Trust fund

created under this Agreement shali vest in any beneficiary, and neither the

principal nor the income of the trust estale shall be liable for the debts of any

beneficiary, and no beneficiary shall have any power to transfer, encumber or in

any manner, other than by power of appointment or withdrawal expressly granted

hereunder, to anticipate or dispose of his or her interest in any Trust Estate

hereunder, or the income produced thereby, prior to the actual distribution thereof

by the Trustee to such beneficiary.

Article V1 of the trust is titled “Trustee’s Powers as to Sale of Real Estate.” Section 6.2
provides: “The Trustee is not authorized to sell, option or dispose of any interest in the real estate
during the lifetime of Gary J. Beck except upon the unanimous written consent of both the
primary beneficiaries.” This Court notes that it is written in the negative, a fact that is relevant
when it comes to interpreting the application of that provision.

The trust does not contain any provision authorizing the trustee to self-deal.

The following are undisputed facts of events that occurred years after the creation of the
B&B Farms trust.

Matthew Beck had a personal debt of $2.1 million. Betty Beck was unaware of this debt

until her October 3, 2018 deposition. In 2015, Matthew Beck sought financing from Plains
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Commerce to satisfy his personal debt. Counsel for Plains Commerce reviewed the B&B Farms
Trust agreement. Plains Commerce agreed to lend money to Matthew Beck on the condition that
the loan would be secured by a mortgage on the property of the B&B Farms Trust. Legal
counsel for Plains Commerce suggested that Matthew Beck seek consent to mortgage the Trust
property from the beneficiaries of the trust. Attorney Danny Smeins drafted “Consent to
Mortgage of Trust Real Estate Owned by Trust” documents for the primary and secondary
beneficiaries to sign.

Brian Beck reviewed the “Consent to Mortgage” with Danny Smeins. Brian understood
that by signing the consent that he was allowing Matthew Beck to mortgage his third of the trust
and that $800.000 was Matthew Beck’s one-third of the value of the Trust land. Brian also
understoad the mortgage on Trust land was for Matthew Beck personally and not for the Trust,
Brian signed the consent in November of 2015, Brian did not see a copy of the Trust Agreement
until after January 15, 2018.

Jamie Moeckly did not know the B&B Farms Trust existed until October 2015. Moeckly
sighed the consent thinking it was the best way to protect the Trust and her parents’ interest, to
patch things up with her parents, and to help Matthew Beck get “back on his feet.” Moeckly
never saw a copy of the Trust Agreement until after January 2018.

On November 25, 2015, Matthew Beck, as trustee for B&B Farms, executed a mortgage
to Plains Commerce to secure loans to borrowers Matthew and Kelley Beck. The mortgage
provided the land in the B&B Farm Trust as collateral for a $1,855,000 loan to Matthew and
Kelley Beck. Matthew and Kelley Beck defaulted on their loan, which resulted in Plains

Commerce commencing this foreclosure action in January 2018.
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ANALYSIS

A document creating a trust specifies the term and purpose of the trust and sets forth the

powers of the trustee and the limitations on the trustee.  The court’s task when interpreting a

trust instrument is to “ensure that the intentions and wishes of the settlor are honored.” /n re

Florence Y. Wallbaum Revocable Living Tr. Agreement, 2012 §.D. 18,920, 813 NNW.2d 111,

117 (quoting Luke v. Stevenson, 2005 S.D. 51,9 8, 696 N.W.2d 553). If the intention of the

settior is clear from the language of the trust instrument, the court must declare it and enforce it.

/d When interpreting a trust instrument, “all the words and provisions appearing in the trust

must be given effect as far as possible, and none should be cast aside as meaningless.” Id.

The terms of the B&B Farm Trust are not disputed. When reading the trust, these are

things this Court notes to be of importance to the issues presented in these cross-motions for

summary judgment.

1.

It is an irrevocable trust.

It contains a spendthrift provision.

The trust document does not authorize the trustee to self-deal.

Under the terms of the trust document, Gary and Betty are to reccive the net income from
the trust estate during their lives.

The trust document recognizes that operation of the real estate in the trust may require the
Trust to borrow money and authorizes the trustee to enter into a mortgage for that
limited purpose: “to secure debts of the trust.” This is a specific provision related to the
power to mortgage the trust property. It also authorizes a mortgage for “debts secured by

real estate at the time of the creation of the trust.”
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6. The trust document specified that the trust may not be altered or amended by the Grantors
during the lifetime of Gary Beck and Betty Beck, except upon unanimous consent of the
primary and secondary beneficiaries.

7. The trust document has an express provision related to the “Trustees Powers as to Sale of
Real Estate.” It provides that the trustee may not “sell, option or dispose of any interest
in the real estate during the lifetime of Gary Beck except upon the unanimous written
consent of both primary beneficiaries.”

Jt is clear from these provisions, read together, that the Grantors of the trust, Gary and
Betty, intended the assets of the trust to be made secure and to provide for them during their
lives. They included a spendthrift provision to make sure that no individual beneficiary could
threaten the security of the assets of the trust by their actions. The South Dakota Supreme Court
has made it clear that the law of South Dakota pays great deference to such a provision.
Similarly, the South Dakota legislature has enacted statutes evincing a clear public policy in
favor of the protections contained in a spendthrift trust provision. SDCL § 55-1-35 provides

that:

[a} declaration in a trust that the interest of a beneficiary shall be held subject to a
spendthrift trust is sufficient to restrain voluntary or involuntary alienation ofa
beneficial interest by a beneficiary to the maximum extent provided by law.
Regardiess of whether a beneficiary bas any outstanding creditor, a trustee ofa
spendthrift trust may directly pay any expense on behalf of such beneficiary and
may exhaust the income and principal of the trust for the benefit of such
beneficiary. No trustee is liable to any creditor for paying the expenses of a
beneficiary of a spendthrift trust.

SDCL § 55-1-41 further explains that: “[i]f the trust contains a spendthrift provision, no creditor
may reach present or future mandatory distributions from the trust at the trust level.” A
spendthrift provision applies to both distribution interests and remainder interests and is a

material provision of a trust. SDCL § 55-1-37. The South Dakota legislature “has placed
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formidable barriers between creditor claims and trust funds protected by a spendthnift provision.”
Matter of Cleopatra Cameron Gift Tr., dated May 26, 1998, 2019 S.D. 35, 926, 931 N.W .2d
244,251,

A spendthrift provision generally serves to protect trust assets from creditors of the
beneficiaries. A spendthrift provision “disallows a beneficiary from assigning, or a creditor from
reaching, the beneficiary’s beneﬁs:ial interest in the trust.” Mark R. Krogstad & Matthew W, Van
Heuvelen, Domestic Asset Protection Trusts: Examining the Effectiveness of South Dakota Asset
Protection Trust Statutes for Removing Assets from A Settlor’s Gross Estate, 61 S.D. L. Rev.
378, 381 (2016). “Traditionally settlors used spendthrift clauses to protect trust assets from the
creditors of irresponsible beneficiaries.” /d. Therefore, in cases “where beneficiaries recklessly
incurred debt that put the trust assets at risk, the spendthrift clause linuted the trust’s exposure to
the possible invasion of the trust by the creditors of the beneficiaries.” /d The B&B Farms Trust
Agreement likewise contains a spendthrift provision, Like all spendthrift provisions, this
provision intends to protect the trust from creditors of a beneficiary. Asa secondary beneficiary
of B&B Farms Trust, the spendthrift provision protects the Trust against his Matthew Beck’s
creditors. See SDCL § 55-1-37 (“A spendthrift provision applies to both distribution interests
and remainder interests.”)

Plains Commerce acknowledges the spendthrift provision, but argues the provision itself
allows Matthew Beck to mortgage the Trust property. Specifically, Plains Commerce points to
the following language: “...no beneficiary shall have any power to transfer, encumber or in any
manner, other than by power of appointment or withdrawal expressly granted hereunder, to

anticipate or dispose of his or her interest in any Trust Estate hereunder.” Plains Commerce
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contends that the language “power of appointment or withdrawal expressly granted hereunder”
activates Provisions 4.1 and 6.2 of the B&B Farms Trust agreement.

Provision 4.1 states the following:

Grantor acknowledges that the real estate assets to be made part of the

Trust may be mortgaged to secure debts of the Trust or debt secured by

real estate at the time of creation of the Trust.

Under that provision, the trustee may only mortgage the trust property for “debt of the
estate” or “debt secured by the real estate at the time of the creation of the trust.” If the mortgage
in question in this suit is not for “debt of the estate” or “debt secured by the real estate at the time
of the creation of the trust” it did not fall within the trustee’s mortgage authority under Article IV
of the trust. There is no legitimate factual dispute that the loan secured by Matthew was not debt
which fell within either of those two categories. Accordingly, Provision 4.1 did not authorize
Matthew Beck to mortgage the trust property in the circumstances evidenced by this case.

Provision 6.2 states the following:

The Trustee is not authorized to sell, option or dispose of any interest in

the real estate during the lifetime of Gary J. Beck expect upon the

unanimous written consent of both the primary beneficiaries.

That provision is titled “Trustee’s powers as to sale of real estate.” When Matthew
executed the mortgage at issue, he was not selling the land. He was morigaging the land. The
language of the provision is quite broad -- “‘sell, option or dispose of any interest.” By itself,
such language would arguably authorize the trustee to “dispose of an interest” by mortgaging the
property. However, in the presence of a specific provision expressly limiting the trustee’s
authority to mortgage trust property, such an interpretation must fail. The specific provision

limiting the Trustee’s ability to mortgage trust property cannot be made meaningless by a less

specific provision that by its terms relates to sale of trust property. This is reinforced by the fact
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that the real estate sale provision is written in a negative, The Trustee may not sell, option or
dispose of real estate unless he gets the consent of the primary beneficiaries. If the court were to
interpret it as proposed by Plains Commerce, it would mean that a written consent by the primary
beneficiaries authorizing a single secondary beneficiary {who happens to be trustee) to mortgage
trust property could render meaningless the limitation on power to mortgage expressly stated in
Section TV and the express protections intended by the spendthrift provision. Under this
interpretation, the corpus of the trust is subject to invasion by any individual beneficiary simply
by securing consent from the primary beneficiaries. This is contrary to the concept of the
irrevocable trust and eviscerates the spendthrift provision. Essentially, such an interpretation
would mean that the spendthrift provision can be eliminated by the written consent of the
primary beneficiaries. Such an interpretation is also in conflict with the provision which
provides that the trust may not be altered or amended by the grantors during the lifetime of Gary
and Betty “except upon unanimous consent of the primary and secondary beneficiaries.”
Interpreting the “sale of real estale” provision as proposed by Plains Commerce renders three
express provisions of the trust document meaningless — it removes the express limitation on the
trustee’s authority to mortgage trust property, it destroys the spendthrift trust provision, and it
eliminates the provision that requires consent of all beneficiaries to amend the terms of the trust
during the lives of the primary beneficiartes.

Plains Commerce contends that the consents signed in November of 2015 constitute such
“unanimous written consent of both the primary beneficiaries.” However, Provision 6.2 cannot
be read in a vacuum. Its scope must be assessed considering all other provisions of the trust,
including the spendthrift provision. The B&B Farms trust spendthrift provision specifies that:

“no beneficiary shall have any power to transfer, encumber or in any manner, other than by
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power of appointment or withdrawal expressly granted hereunder, to anticipate or dispose of his
or her interest in any Trust Estate hereunder . . ..”" Read together, those provisions do not
authorize Matthew Beck to mortgage the trust property for his own personal benefit.  With the
unanimous written consent of both primary beneficiaries, under Provision 6.2, a Trustee could
sell, option or dispose of an interest in the real estate during the lifetime of Gary Beck.
However, the possible scope of that potential authority is still limited by the spendthrift
provision. Nothing in the trust agreement, including Provision 6.2 “expressly grants™ a Trustee
{who is also a beneficiary) the authority to mortgage trust property for his own personal benefit.
“In ail matters connected with his trust a trustee is bound to act in the highest good faith toward
his beneficiary...” SDCL § 55-2-1. A trustee’s “first duty as a fiductary is to act wholly for the
benefit of the trust.” In re Estate of Stevenson, 2000 S.D. 24,19, 605 N.W.2d 818, 820. Also, a
“trustee is bound to act in the highest good faith toward [the] beneficiary and may not obtain any
advantage therein over the latter by the slightest misrepresentation, concealment, threat, or
adverse pressure of any kind.” /d {quoting SDCL § 55-2-1). A trustee, as a fiduciary, “must act
with utmost good faith and aveid any act of seif-dealing that places h[is] personal interest in
conflict with h(is] obligations to the beneficiaries.” /d. (quoting American State Bank v. Adkins,
458 N.W.2d 807, 811 (5.D.1990) The trustee also may not “use or deal with the trust property
for his own profit or for any other purpose unconnected with the trust.” /d. (quoting SDCL§ 55-
2-2). The trustee “violates the duty of loyalty...when the trustee uses trust property for the
trustee’s own financial or other purposes.” /d. {(quoting Restatement (Third) of Trusts § 170
(1992), emt. 1).

South Dakota law generally does not allow self-dealing actions. However, there are

exceptions 1o this general rule. Self-dealing activities may be authorized when trust provisions
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provide “clear and unmistakable language” allowing self-dealing. Stevernson, 2000 8.D. 24,9 15,
605 N.W.2d at 822. While B&B Farms Trust agreement contains provisions allowing a Trustee
to mortgage trust property in Provision 4.1 or “option or dispose of any interest in the real estate”
in Provision 6.2, neither of these provisions clearly and unmistakably allow Matthew Beck to
self-deal for his own benefit. They are merely general trustee powers to deal with trust property
for the sake of the trust. If no such clear language for self-dealing exists, a trustee’s powers
“must always be used for the trust and its beneficiaries, not for the trustee.” /d. Trustee Matthew
Beck used this provision to secure a loan benefitting himself and Kelley Beck, not for the benefit
of the Trust and its beneficiaries.

South Dakota law also provides an exception in SDCL § 55-2-3(1}, which allows a
trustee to engage in a transaction that may otherwise be considered self-dealing. When “the
beneficiary has the capacity to contract and, with a full knowledge of the motives of the trustee
and ol all other facts concerning the transaction which might affect his own decision and without
the use of any influence on the part of the trustee, permits the trustee to do so.” /d. (quoting
SDCL § 55-2-3(1)). “[A]ll transactions between a trustee and his beneficiary during the
existence of the trust or while the influence acquired by the trustee remains, by which he obtains
any advantage from his beneficiary, are presumed to be entered into by the latter without
sufficient consideration and under undue influence.” Stevenson, 2000 8.D. 24,4 19, 605 N.W.2d
at 823 (quoting SDCL § 55-2-8).

The record shows that Plaintiff cannot overcome the presumption set forth under SDCL §
55-2-8 nor can he satisfy the stringent requirements in SDCL § 55-2-3(1). A beneficiary must
have “full knowledge of the motives of the trustee and of all other facts concerning the

transaction which might affect his own decision...” SDCL § 55-2-3(1). Matthew Beck sought
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financing to manage his substantial personal debt of $2.1 million. It is undisputed that
heneficiary Betty Beck did not know such debt existed until her October 3. 2018 deposition.
While Secondary Beneficiary Brian Beck understood the mortgage on Trust land was for
Matthew Beck personally, it is undisputed that Brian did not see a copy of the Trust Agreement
until after January 15, 2018. It is undisputed that Secondary Beneficiary Moeckly did not know
the B&B Farms Trust existed until October 2015, It is undisputed that Moeckly never saw a
copy of the Trust Agreement until after January 2018. Moeckly signed the consent thinking it
was the best way to protect the Trust and her parent’s interest, to patch things up with her
parents, and by helping Matthew Beck get “back on his feet.” /d. at 142-3. Clearly, based on
those undisputed factual matters alone, this court must conclude that the beneficiaries of the
Trust did not have “full knowledge of the facts concerning the transaction,” and together with the
presumption in SDCL § 55-2-8, cannot be said to have validly consented to Matthew Beck
mortgaging the Trust assets. Those undisputed facts alone make it impossible for Matthew Beck
to overcome the presumption in SDCL 55-2-8.

It is argued that the “consents™ constitute an amendment of the trust. Whatever they are,
they are clearly not an amendment of the trust document. A consent of that type would expressly
list the intended amendment fo the trust. These do not. Rather, they purport to be consents by
the beneficiaries, to authorize the trustee to do two things he is not authorized to do by the trust
agreement. First, self-dealing. Second, mortgaging trust property for debt that is not trust debt.

If all the beneficiaries had agreed, they could have amended the trust agreement to
remove the spendthrift trust provision, they could have expanded the trustee’s mortgage
authority, and they could have authorized the trustee to self-deal. They did not do so. Instead,

they purportedly consented to allow the trustee to do all those things in violation of the trust
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document. There are factual disputes about whether the “consents” of Betty and Jamie were
voluntarily, knowingly, and intelligently given. This court concludes that even if they were, they
did not constitute an amendment of the trust document.

This court concludes that even if consent were voluntarily, knowingly, and intelligently
given, the beneficiaries, {(absent an amendment to the trust agreement) could not consent to the
trustee entering into a mortgage which exceeded his authority under the trust agreement.

It is undisputed that prior to the execution of the mortgage in question, Plains Commerce
had a copy of the actual Trust Agreement for the B&B Farms Trust. By the terms of that trust
agreement, “no person dealing with any Trustee purporting to act hereundcr need inquire into the
authority of Such Trustee to act, but any such person may rely upon the statement of such
Trustee.” Plains Commerce contends that it was entitled to rely on a Certificate of Trust
provided to it by Matthew Beck. Such reliance might be allowed in the absence of knowledge
that the trust agreement did not grant the authority purported to exist in that certificate. Plains
Commerce had a copy of the Trust agreement and accordingly may not rely on the certificate of
trust which inaccurately stated the trustee’s power to mortgage the trust property. Accordingly,
they were not entitled to rely on the Certificate of Trust. It is undisputed that Plains Commerce
knew the actual terms of the trust agreement. It is apparent that Plains Commerce recognized
that trust agreement did not expressly authorize the Trustee to mortgage trust property 10 secure
his own personal debt. This explains their efforts to create such authority through the execution
of the purported consents. As explained above, the mortgage executed by Matthew Beck, as

trustee of the B&B Trust, exceeded his authority as trustee and is consequently void as to the

trust.
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CONCLUSION
Moekley’s Motion for Summary Judgment is granted. Plains Commerce’s Motion for
Summary Judgment is denied.

Dated this _“I[fi day of December, 2020.

i

SN
BY TF}A[; COURT:
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STATE OF SOUTH DAKOTA IN CIRCUIT COURT

COUNTY OF BROWN FIFTH JUDICIAL CIRCUIT

PLAINS COMMERCE BANK, INC,, a 06CIV18-000055
banking corporation,

Plaintitf,
VS,

MATTHEW A. BECK, a married person;

KELLEY R. BECK, a married person; ORDER ON INTERVENOR
MATTHEW A. BECK, Trustee of the MOECKLY’S MOTION FOR
B&B FARMS TRUST., u/t/a November 1, ATTORNEY’S FEES

1999; BROWN COUNTY, a
governmental mstrumentality of the State
of South Dakota; MARSHALL
COUNTY, a governmental mstrumentality
of the State of South Dakota, DEERE &
COMPANY, a corporation;

Defendants.

Tlus matter came on for hearing upon Intervenor Moeckly's Motion for Attorney’s
Fees before the Honorable Richard Sommers on February 4, 2021, in the courtroom of
the Brown County Courthouse, Aberdeen, South Dakota. Plaintiff appeared through
counsel, Reed Rasmussen. Intervenor Jamie Moeckly appeared through counsel, Josh
Wurgler. No other appearances were made. Based upon the pleadings, affidavits, briefs,
and presentations of counsel, and the findings of fact and conclusions of law entered by
the court, it 1s hereby

ORDERED, ADJUDGED AND DECREED that Intervenor Moeckly’s Motion

for Attorney’s Fees 1s GRANTED in the amount of $33,364.85; it is further

Plains Commerce v. Beck — Order

-1-
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ORDERED, ADJUDGED AND DECREED that. because of the pending appeal
on this court’s summary judgment in favor of Intervenor Moeckly aud the appeal’s
potential impact on this Order, Plains Commerce Bank may pay the attomey’s fees to
Intervenor Moeckly or deposit the fees or bond for the amount of the fees with the court,
Plains Commerce Bank shall pay Moeckly or deposit the fees or bond with the court
within thirty days of notice of entry of this order. Upon Plains Commerce Bank taking
any of those actions, this order is automatically stayed pending the South Dakota
Supreme Court’s decision on the summary judgment appeal, and if a timely appeal of this

order is filed, this order is automatically stayved pending the Court’s decision on both

appeals.
BY THE COURT:
Signed: 2/16/2021 4:03:10 PM

Altest: . /
Young, Rebecca ' /5%/ 7.
Clerk/Deputy The Honorable Richard A. Sommers

Nk

0, G

R iy

Plains Commerce v, Beck — Order
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Filed on:02/17/2021 BROWN

STATE OF SOUTH DAKOTA IN CIRCUIT COURT

COUNTY OF BROWN FIFTH JUDICIAL CIRCUIT

PLAINS COMMERCE BANK. INC., a 06CIV18-000055
banking corporation,

Plaintitt.
Vs,

MATTHEW A. BECK, a married persoin;
KELLEY R. BECK, a married person; FINDINGS OF FACT AND
MATTHEW A. BECK, Trustee of the CONCLUSIONS OF LAW
B&B FARMS TRUST, u/t/a November
1, 1999; BROWN COUNTY, a
governmental instrumentality of the State
of South Dakota; MARSHALL
COUNTY, a governmental
mstrumentality of the State of South
Dakota; DEERE & COMPANY, a
corporation;

Defendants.

This matter came on for hearing upon Intervenor Moeckly’s Motion for Attorney’s
Fees before the Honorable Richard Sommers on February 4, 2021, in the courtroom of
the Brown County Courthouse, Aberdeen, South Dakota. Plamtiff appeared through
counsel, Reed Rasmussen. Inlervenor Jamie Mocckly appeared through couasel, Josh
Wurgler. No other appearances were made. Based upon the pleadings, affidavits. briefs,
and having heard the parties’ arguments, this court issued its bench decision at the
hearing and now enters these Findings of Fact and Conclusions of Law regarding the
same.

FINDINGS OF FACT

1. This action 1s a mortgage foreclosure action brought by Plaintiff against the
Trust.
2. The former trustee of the Trust had granted a mortgage over Trust property
to Plaintiff to secure a loan from Plaintiff to Matt and Kelley Beck individually.
l

County, South Dakota 06CIV18-000055
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N6CTV18-000055
Intervenor Moeckly’s Proposed Findmgs of Fact and Conclusions of Law

3 The Becks detaulted. and Plamtiff commenced this mortgage toreclosure

action.

4, Jamie Moeckly intervened in this action on behalf of the Trust to protect
the interests of the Trust and beneficiaries, and she tiled an Amended Answer raising the
defense that the mortgage over Trust real estate is not valid.

5. This court entered 1ts memorandum decision on December 4, 2020,
granting Intervenor Moeckly’s motion for summary judgment and denying Plaintiff"s
motion tor summary judgment.

6. This court subsequently entered its Order and Judgment of Dismissal on
December 22, 2020, dismissing Plaintiff’s claims against the trustee and the Trust.

7. Intervenor Moeckly 1s the prevailing party with regard to Plaintift’s
mortgage foreclosure action against the Trust.

8. Intervenor Moeckly has incurred attomey’s fees in the amount of
$33,364.85 inn her efforts to defend the Trust against Plamntitt™s mortgage foreclosure
action, and Moeckly moved this court to award her attormey’s tees under SDCL 15-17-

38.

9. Attorney Roy Wise, an experienced local attorney and litigator. has filed
his atfidavit regarding the reasonableness of the hourly rates of counsel for Intervenor
Moeckly, which this court incorporates by this reference and accepts. Plaintiff did not
contest the reasonableness of the rates for Intervenor Moeckly’s attorneys.
Consequently, the court finds that their respective hourly rates are reasonable tor
attorneys of similar qualifications and experience in this area.

10.  Attorney Wise also testified via his affidavit that the time and efforts of
counsel in this case are reasonabie, and the court agrees and so finds. This court has
reviewed the Affidavit of Josh Wurgler and its attached itemization of fees. This court
finds those fees to be reasonable given the nature ol the case and the amount and type of
work involved, which included defending against two motions for summary judgment,
filing a motion for summary judgment for Intervenor Moeckly, written discovery,
depositions, and various other matters as outlined in the affidavit. However, Attorney
Wurgler withdrew the request for $356.50 of the fees. That includes fees for $190.00 on
1/9/19 and fees for $166.50 on 11/7/2018. Consequently, Intervenor Moeckly secks fees
tor $31,328.50 plus sales tax at 6.5%, which is §2,036 .35, for a lotal fee award of
$33,364.85.

11.  Any Finding of Fact found to be a Conclusion of Law shall be treated as tf
set forth under the appropriate heading.
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06CTV18-000055
Intervenor Moeckly’s Proposed Findings of Fact and Conclusions of Law

CONCLUSIONS OF LAW
I. The court has jurisdiction over the subject matter and the parties.

2. Attorney’s fees may be taxed as disbursements in a mortgage foreclosure
case pursuant to SDCL 15-17-38, which provides:

The compensation of attomeys and counselors at law for services rendered
in ctvil and criminal actions and special proceedings is left to the agreement,
express or imphied, of the parties. However, attorneys’ fees may be taxed as
disbursements if allowed by specific statute. The court, if appropriate, in the
interests of justice, may award payment of attorneys' fees in all cases of
divorce, annulment of marriage, determination of paternity, custody,
vistfation, separate maintenance, support, or alimony. The court may award
the fees before or atter judgment or order. The court may award attorneys'
fees from trusts administered through the court as well as in probate and
guardianship proceedings. Attorneys’ fees may be taxed as disbursements on
mortgage foreclosures either by action or by advertisement.

(Emphasis added.)

3. With attorney’s fees, South Dakota generally follows the American Rule,
which 1s that each side bears its own attorney’s fees. See, e.g., Berggren v. Schonebaum,
2017 8.D. 89,99, 905 N.W.2d 563, 565 (“For purposes of awarding attorney fees, South
Dakota subscribes to the “American Rule.”””). However, an exception to the rule permits
attomey’s fees when authorized by statute. /d (“[A]ttorney's fees may be charged
against a party if authorized by statute.”).

4, To determine whether a statute permits recovery of attomey's fees from an
opposing party, the South Dakota Supreme Court “has rigorously tollowed the rule that
authority to assess attorney fees may not be implied, but must rest upon a clear legislative
grant of power.” Id (Citation omitted.)

5. The language of SDCL 15-17-38 contains a clear grant of power
unequivocally authonzing attormey’s fees in mortgage foreclosure actions, which the
South Dakota Supreme Court confirmed in Kimball Inv. Land, Ltd v. Chmela:

The last sentence of SDCI, 15-17-38 provides: “[a]ttomeys’ tees may be
taxed as disbursements on mortgage foreclosures either by action or by
advertisement.” This 1s specific statutory authorization for an award of
attorneys' fees in mortgage foreclosures and provides the authorization for
the circuit court's award of attorney's fees to Kimball.
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0eCTV18-000055
Intervenor Moeckly's Proposed Findings of Fact and Conclusions of Law

Kimball Inv. Land, Ltd. v. Chmela, 2000 S.D. 6, 924, 604 N.W .2d 289, 296.

6. The court concludes that the case brought by Plains Commerce Bank
against the Trust 1s a mortgage foreclosure action.

7. Intervenor Moeckly’s defense of the Trust resulted 1n this court’s ruling
that the mortgage cannot be foreclosed because it is invalid.

8. The end result of Intervenor Moeckly’s defense is the dismissal of Plains
Commnierce Bank's mortgage foreclosure action.

9. The court concludes that Intervenor Moeckly is therefore the prevailing
party over Plains Commerce Bank in the mortgage foreclosure action.

10.  Because it ts a mortgage foreclosure action, attorney’s fees are available to
[ntervenor Moeckly under SDCL 15-17-38.

11.  In Brooks v. Milbank Ins. Co., the South Dakota Suprenme Court required an
itemization of attorney’s fees so the trial court can assess whether the time spent on the
matter was reasenabie as well as whether the hourly rate was reasonable. Brooks v.
Milbank Ins. Co., 2000 8.D. 16, § 21, 605 N.-W.2d 173, 179 (holding that the trial court
must review itemized attomey’s fee statements for reasonableness).

12. Tlus court concludes that Intervenor Moeckly has properly submitted
information relevant to her attorneys” hourly rates and the work they performed on her
behalf.

13, This court concludes that the hourly rates are reasonable and that the work
performed was reasonable given the history and nature of the case.

14, The court awards Intervenor Moeckly's revised requested attorney’s fees in
the amount of $33.364 85.

15, Any Conclusion of Law found to be a Finding of Fact shall be treated as if
set forth under the appropriate heading.

LET JUDGMENT BE ENTERED ACCORDINGLY.

BY THE COURT:

Attest: Signed: 2/16/2021 4:02:54 PM

Young, Rebecca
ClerkiDeputy 4, %/ Ty

5&%

The Honorable Richard Sommers
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STATE OF SOUTH DAKOTA IN CIRCUIT COURT

COUNTY OF BROWN FIFTH JUDICIAL CIRCUIT

* & ok ok % ok ok ok ok ok ok ok & ok ok ok ok ok & K ok & oF ok ok ok ok K ok & ok

PLAINS COMMERCE BANK, * 06CIVIZ-000055
Plaintiff, *
VS, *

MATTHEW A. BECK, a married person; *
KELLEY R. BECK, a married person;
MATTHEW A. BECK, Trustee of the B&B *
FARMS TRUST, u/t/a November 1, 1999;

BROWN COUNTY, a governmental * PLAINTIFF'S STATEMENT OF
instrumentality of the State of South UNDISPUTED MATERIAL FACTS
Dakota; MARSHALL COUNTY, a *

governmental imnstrumentality of the State of
South Dakota; DEERE & COMPANY, a *
corporation,

Defendants,

and
JAMIE MOECKLY,

Intervenor.

koK A ok ok ok & %k ok ok ok Kk ok %k ok ok ok ok ok ok ok ok ok & ok & ok ok K ok %k

Plaintff Plains Commerce Bank hereby submits this Statement of Undisputed Material
Facts pursuant to SDCL 15-6-56{c)(1). All deposition testimony and other materials referenced
herein, with the exception of filed pleadings, are attached to the Affidavit of Reed Rasmussen in
Support of Plaintiff Plains Commerce Bank’s Motion for Summary Judgment. Prior to the
commencement of this litigatton, depositions were taken /n the Matrer of the Revocable Trust of
Gary J. Beck and Betty Beck, 06TRU18-000002. Depositions from both that case and the case at
1issue will be cited. Jamie Moeckly was deposed in both cases. Her deposition in the Trust
litigation will be referred to as Moeckly I followed by the page number. Her deposition in this
case will be referred to as Moeckly Il followed by the page number. Depositions of Matthew,
Betty, Brian, and Kelley Beck were all taken in the Trust litigation. Their depositions will be
referenced by their last name, along with the first letter of their first name. Brian’s first name will
be referenced as Br.

Filed: 7/9/2020 10:03 AM CST Brown County, South Dakota 06C|V18-000055 App 23



1. On November 1, 1999, Gary J. Beck and Betty Beck executed a trust agreement
which named themselves as Grantors and thetr son, Matthew Beck, as Trustee, for the trust which
was named the B&B Farms Trust, (EX A).

2. The real estate owned by Gary and Betty Beck, located in Brown County, was
transferred to the B&B Farms Trust. (Moeckly IT 18; EX 1, pp PCB 246-47).

3. The farmland was the only asset in the B&B Trust. (Moeckly 11 18},

4, After graduating from college, Matthew came back to help run the family farm and
help with the farm’s debt. (Moeckly [1 27-28, M. Beck 11-13; B. Beck 70-71; Br. Beck 27, 29).

5. The purpose for the Trust was to protect the farmland from being used to settle
debts related to nursing home bills and to keep the farm in the family. {B. Beck 17; Moeckly 49,
K. Beck 14).

6. Gary and Betty Beck were the primary beneficiaries of the Trust with their children,
Brian Beck, Jamie Moeckly, and Matthew Beck, designated as secondary beneficiaries. (Moeckly
123-26; EX A, 7 2.1 and 2.2),

7. The Trust allows for its real estate assets to be mortgaged to secure debts of the
Trust. (EX A, 74.1).

8. Upon the death of the Grantors, the assets of the Trust are to be divided equally
between the secondary beneficiaries or their issue subject to Matthew’s option to purchase all or
some of the Trust’s real estate. (EX A, 14.3, and Article VII).

9. Paragraph 5.8 of the Trust provides that the Trustee has the following authority:

To execute and deliver necessary instruments pursuant to the
provisions of SDCL 55-1A-35 and acts amendatory thereto with the
additional power that no party to any such instrument in writing
signed by the Trustee should be obligated to inqutre mto 1ts validity
or be bound to see to the application by the Trustee of any money or
other property paid or delivered to him by such party pursuant to the
terms of any such instruments.

10. It was the desire of the Grantors that the Trust property remain as an asset of the
Trust during the lifetime of Gary Beck. (EX A, § 6.1}

11. Gary Beck died in September 2019. (Moeckly II 18-19}.
12. The Trustee was authonzed to sell, option, or dispose of any interest in the real

estate of the Trust during the lifetime of Gary Beck with the unanimous consent of the primary
beneficiaries. (EX A, 96.2).

Plaintifi"s Statement of Undisputed Material Facts
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13, In Scptember 2015, the primary and secondary beneficiaries were asked to sign a
document consenting to Matthew’s purchase of Trust land. Jamie refused to sign. (Moeckly I1

10, 20-21, 70).

14, In November 2015, Jamie along with the other beneficiaries agreed to sign a
document entitled “Consent to Mortgage of Real Estate Owned by Trust.” (EX G, pp. PCB 135-
36; EX G, pp. PCB 137-38; EX H; EX I).

15.  Gary and Betty confirmed their approval of the execution of the mortgage in an
“Agreement dated January 29, 2018.” (EX ], ¥ 3).

16. The Consent to Mortgage signed by Jamie Moeckly acknowledged that she
understood the Trustee had the authority or discretion to mortgage or encumber the Trust property,
and that the proposed mortgage to Plains Commerce Bank benefited the Trustee and not all the
Trust beneficiaries. {(EX H).

17.  Jamie signed the Consent to Mortgage in an effort to protect the Trust and her
parent’s interest in the Trust as well as to hopefully repair her relationship with her parents.
(Moeckly I1 30-31).

18, The Consent to Mortgage was limited to mortgages not to exceed $800,000. (EX
H).

19, Jamie and Brian understood the $800,000 limit represented approximately one-
third of the value of the Trust land, which would equal Matthew’s share of the Trust's assets upon
the deaths of Gary and Betty. (Moeckly 1 12; Moeckly II 57; Br. Beck 28-29).

20.  The Trust property was appraised at a value of $3,659,000, as of July 28, 2015,
(EXL).

21. On November 25, 2015, Matthew signed an $800,000 mortgage in his capacity as
Trustee of B&B Farms Trust in favor of Plains Commerce Bank. (EX M).

22.  The mortgage provided the Trust land as collateral for a $1,855,000 loan to
Matthew and Kelley Beck. (EX M).

23, Matthew and Kelley defaulted on their loan which resulted in the Bank
commencing this foreclosure action in January 2018, (Complaint).

24. On June 1, 2018, Intervenor filed a Motion to Intervene in this case on behalf of
B&B Farms Trust.

25. Intervenor’s Motion to Intervene was granted on September 4, 2018, which resulted
in her being substituted for Matthew as Trustee of the B&B Farms Trust.

Plaintiff’s Statement of Undisputed Material Facts
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26. Dacotah Bank was named as a Successor Trustee in November 20(8. (Moeckly 1

16).

27. Jamie filed an Amended Answer on behalf of B&B Farms Trust alleging that
Matthew did not have the authority to encumber the Trust’s estate. {Amended Answer, 7 4).

28.  Alternatively, Jamie alleged that the mortgages, security agreements, and
encumbrances are unenforceable as to any obligation above an aggregate amount of $800,000.

(Amended Answer,  5).

29.  Alternatively, Jamie alleged Matthew and Kelley’s personal property and real
estate should be foreclosed upon before any foreclosure of Trust assets. (Amended Answer, ] 6).

30. Matthew and Kelley’s personal property and real estate have been foreclosed upon.
(Moeckly II 54; Order Granting Partial Summary Judgment dated September 4, 2018).

31, Jamie 1s not pursuing this matter because she thinks she is entitled to anything. She
only wants to preserve the land her father received from his grandfather. {Moeckly I 24; Moeckly

11 67-68).

Dated this 9th day of July, 2020.

Filed: 7/8/2020 10:03 AM CST Brown County, South Dakota

SIEGEL, BARNETT & SCHUTZ, L.L.P.

/s/ Reed Rasmussen

Reed Rasmussen
rrasmussen(@sbslaw.net

Kristopher A. Reed

kreed(@sbslaw.net

415 S. Main Street, 400 Capitol Building
PO Box 490

Aberdeen, SD 57402-0490

Telephone No. (605) 225-5420
Facsimile No. (6035) 226-1911

and

Roger W. Damgaard

Jordan J. Feist

Woods, Fuller, Shultz & Smith, P.C.
PO Box 5027

Sioux Falls, SD 57117-5027
roger.dameaard@woodsfuller.com
Jordan.Feist@woodsfuller.com

Attorneys for Plaintiff

Plaintitt™s Statement of Undisputed Material Facts
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STATE OF SOUTH DAKOTA

COUNTY OF BROWN

IN CIRCUIT COURT

FIFTH JUDICIAL CIRCUIT

PLAINS COMMERCE BANK, INC,, a
banking corporation,

Plaintiff,
Vs.

MATTHEW A. BECK, a married person;
KELLEY R. BECK, a married person;
MATTHEW A. BECK, Trustee of the
B&B FARMS TRUST, u/t/a November
1, 1999; BROWN COUNTY, a
governmental instrumentality of the State
of South Dakota; MARSHALL
COUNTY, a governmental
instrumentality of the State of South
Dakota; DEERE & COMPANY, a
corporation;

Defendants.

06CIV18-000055

INTERVENOR MOECKLY'S
RESPONSE TO PLAINTIFF’S
STATEMENT OF UNDISPUTED
MATERIAL FACTS

Intervenor Moeckly, for her responsc to Plaintiff’s Statement of Undisputed

Material Facts, states:

1. On November 1, 1999, Gary J. Beck and Betty Beck executed a trust
agreement which named themselves as Grantors and their son, Matthew Beck, as Trustee,
for the trust which was named the B&B Farms Trust. (EX A).

RESPONSE: No dispute.

2. The real estate owned by Gary and Betty Beck, located in Brown County,
was transferred to the B&B Farms Trust. (Moeckly II 18; EX I, pp PCB 246-47).

RESPONSE: No dispute.

3. The farmland was the only asset in the B&B Trust. (Moeckly 11 18).
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Plains Commerce Bank v. Beck, et al
06 CIV 18-000055
Intervenor Moeckly 's Response to Plaintiff’s Statement of Undisputed Material Fact

RESPONSE: No dispute.

4. After graduating from college, Matthew came back to help run the family
farm and help with the farm's debt. (Moeckly 11 27-28, M. Beck 11-13; B. Beck 70-71:
Br. Beck 27, 29).

RESPONSE: Dispute. At the time he became trustee and assumed fiduciary
responsibilities to manage the trust farmland strictly for the benefit of the
beneficiaries, Matt also purchased 560 acres from his parents that he farmed. (See
Rasmussen Aff., Ex. C, M. Beck Depo 12:23 - 13:11.) “[H]elp with the farm’s debt”
is too vague to serve as a material fact. If it means that trustee Matt Beck had a
fiduciary duty to manage the land in trust with diligence and in good faith, then no
dispute. If it means that Matt Beck personally assumed debt related to the farmiand
that had been put in trust, it is disputed. There is no evidence that Matt Beck
assumed or took upon himself any of the farm’s debt.

5. The purpose for the Trust was to protect the farmland from being used to
settle debts related to nursing home bills and to keep the farm in the family. (B. Beck 17,
Moeckly 49, K. Beck 14).

RESPONSE: That is part of the story: Gary and Betty also placed the land in
trust to prevent banks from getting at the land. (Betty Depo 17:10-14.) Attorney
Danny R. Smeins represented Gary and Betty. (Affidavit of Danny R. Smeins.)
Gary and Betty had resolved to do what they could to protect their interests in their
farmland and preserve an opportunity for their son, Matt Beck, to farm, while they
retained the income from the farm. (Affidavit of Danny R. Smeins.)

At that time, Matt had could home and was going to start farming with them
on land that Gary and Betty had sold to him. (Affidavit of Danny R. Smeins.)
Attorney Smeins was concerned that the trust would get entangled in Matt Beck’s
own farming operation and, as parents, they would want to help him out. (Affidavit
of Danny R. Smeins.) We put the trust together as an attempt to head off a number
of financial problems and preserve the farmland as an asset for the family, rather
than being used to pay for future nursing home care. (Affidavit of Danny R.
Smeins.)

The spendthrift clause of the trust was important as Gary and Betty did not
want the farmland being liable for anyone’s debts, not Gary’s, not Betty’s, not any
of the kids’. They also needed the income for their own needs. (Affidavit of Danny
R. Smeins.)

The spendthrift clause was specifically designed to keep the land held in trust
from being encumbered for anyone’s debts. It was put in place to protect Gary and
Betty from Matt getting into financial trouble with the farm, and to provide steady

2.
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income for Gary and Betty as they got to retirement age without the worry that the
farm could be lost to creditors. (Affidavit of Danny R. Smeins.)

6. Gary and Betty Beck were the primary beneficiaries of the Trust with their
children, Brian Beck, Jamie Moeckly, and Matthew Beck, designated as secondary
beneficiaries. (Moeckly IT 25-26; EX A, 99 2.1 and 2.2).

RESPONSE: No dispute.

7. The Trust allows for its real estate assets to be mortgaged to secure debts of
the Trust. (EX A, 14.1).

RESPONSE: Dispute. The Trust provision the Bank refers to here (Article
4.1) only gave the trustee permission to mortgage for a limited time period, namely,
“at the time of creation of the Trust,” which was 1999. Trustee Matt Beck did not
enter into the Plains Commerce Bank mortgage until 2015. (See Complaint, Exhibit
D.) Also, the debt at issue in this case is not a “debt of the Trust,” which is required
by Articie 4.1. Rather, the debt belongs to Matt and Kelley Beck alone. (See
Complaint, 49 3-4 and Exhibits A and B.)

Further, Article VIII, entitled “Protection of Trust Fund,” is a spendthrift
provision that specifically divested both trustee and beneficiaries of the power to
use the Trust Estate to secure personal debts. That provision is as follows:

No title in or to any Trust fund created under this Agreement shall
vest in any beneficiary, and neither the principal nor the income of the
Trust Estate shall be liable for the debts of any beneficiary, and no
beneficiary shall have any power to transfer, encumber or in any
manner, other than by power of appointment or withdrawal expressly
granted hereunder, to anticipate or dispose of his or her interest in any
Trust Estate hereunder, or the income produced thereby, prior to the
actual distribution thereof by the Trustee to such beneficiary.

(Ex. A, Article VIIL) It is undisputed that the spendthrift provision
has not been revoked or modified in any manner and remains an enforceable
part of the Trust Agreement.
8. Upon the death of the Grantors, the assets of the Trust are to be divided
equally between the secondary beneficiaries or their issue subject to Matthew's option to
purchase all or some of the Trust's real estate. (EX A, 4.3, and Article VII).

RESPONSE: No dispute.

3-
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9. Paragraph 5.8 of the Trust provides that the Trustee has the following
authority:

To execute and deliver necessary instruments pursuant to the
provisions of SDCL 55-1A-35 and acts amendatory thereto with the
additional power that no party to any such instrument in writing signed by
the Trustee should be obligated to inquire into its validity or be bound to
see to the application by the Trustee of any money or other property paid or
delivered to him by such party pursuant to the terms of any such
instruments,

RESPONSE: No dispute that Article 5.8 is so worded. Dispute that this gave
trustee Matt Beck authority to violate the spendthrift clause or to violate his
fiduciary duties by self-dealing. When a loan involves a trust, Plains Commerce
Bank asks for a copy of the trust agreement, which it then turns over to the bank's
counse] for review. (Wurgler Aff.!, Ex. D, Vilhauer Depo 29:17 — 30:12.) Lance
Vilhauer reviews the trust documents to see whether there are restrictions or limits
on whether the trust assets can be used for collateral. (Wurgler Aff., Ex. D, Vilhauer
Depo 31:7-10.) Lance Vilhauer knew that the trust agreement must give the trustee
the ability to use the trust assets for lending purposes. (Wurgler Aff., Ex. D, Vilhauer
Depo 31:11-14.) When a trust seeks a loan, Plains Commerce Bank is aware that
you need to know who the trustee is and what is spelled out in the trust. (Wurgler
Aff, Ex. D, Vilhauer Depo 30:13-16.) Matt Beck sent a copy of the B&B Farms
Trust Agreement to Lance Vilhauer. (Wurgler Aff., Ex. E, Matt Depo 54:11-12.)
Lance Vilhauer reviewed the B&B Farms Trust agreement. (Wurgler Aff, Ex. D,
Vilhauer Depo 33:1-3.) It was a "red flag" to Lance Vilhauer that Matthew was
trying to self-deal under the trust. (Wurgler Aff., Ex. D, Vilhauer Depo 33:4-18.)
Lance Vilhauer knew Matt could not self-deal under the trust agreement. (Wurgler
AfT., Ex. D, Vilhauer Depo 33:4-18.)

10. It was the desire of the Grantors that the Trust property remain as an asset
of the Trust during the lifetime of Gary Beck. (EX A, 6.1 ).

RESPONSE: No dispute that was one of several desires of the Grantors.
11. Gary Beck died in September 2019. (Moeckly 1I 18-19).

RESPONSE: No dispute.

"“Wurgler Aff.” refers to Affidavit of Josh Wurgler Supporting Intervenor Moeckly's Motion Sor Partial Summary
Judement,

4-

Filed: 7/24/2020 4:14 PM CST Brown County, South Dakota 06CIV18-000055 App 30



Plains Commerce Bank v. Beck, et al
06 CIV 18-000055 -
Intervenor Moeckly’s Response to Plaintiff's Statement of Undisputed Material Fact

12, The Trustee was authorized to sell, option, or dispose of any interest in the
real estate of the Trust during the lifetime of Gary Beck with the unanimous consent of
the primary beneficiaries. (EX A, 76.2).

RESPONSE: Dispute. Article 6.2 specifically states as follows:

The Trustee 1s not authorized to sell, option or dispose of any
interest in the real estate during the lifetime of GARY J, BECK
except upon the unanimous written consent of both the primary
beneficiaries.

The way the Bank rephrases the Article - turning it from a negative to a positive
phrase — misses the nuance and emphasis of the grantors.

13, In September 2015, the primary and secondary beneficiaries were asked to
sign a document consenting to Matthew's purchase of Trust land. Jamie refused to sign.
(Moeckly II 10, 20-21, 70).

RESPONSE: No dispute.
14.  In November 2015, Jamie along with the other beneficiaries agreed to sign

a document entitled "Consent to Mortgage of Real Estate Owned by Trust." (EX G, pp.
PCB 135-36; EX G, pp. PCB 137-38; EX H; EX I).

RESPONSE: No dispute Jamie and other beneficiaries signed the document.
Dispute that Betty and Brian’s consent was valid. Dispute that Jamie’s consent was
valid.

Beginning with Betty, it was not until a year or year and a half prior to her
deposition (held October 3, 2018) that Betty had any knowledge that Matt had debt
problems. (Wurgler Aff., Ex. B, Betty Depo 41:5-8.) Betty would have wanted to
know if Matt was having debt problems while he was trustee over the property.
(Wurgler Aff., Ex. B, Betty Depo 41:9-12.) Betty did not know until her October
3, 2018, deposition that Matt had a debt of approximately $2.1 miliion. (Wurgler
Aff, Ex. B, Betty Depo 45:2-5.) Matt’s personal debt of about $2.1 million is
something Betty probably would have wanted to know about. (Wurgler Aff., Ex.
B, Betty Depo 47:5-8.)

Brian understood that by signing the “Consent to Mortgage™ document, he
was allowing Matt to mortgage his third of the trust. (Wurgler Aff., Ex. G, Brian
Depo 11:13-14; 15:21-23.) But Brian did not see the spendthrift clause in the Trust
Agreement until after January 15, 2018, when he first saw the Trust Agreement.
(Wurgler Aff., Ex. G, Brian Depo 11:4-7.)

-5-

Filed: 7/24/2020 4:14 PM CST Brown County, South Dakota 06CIV18-000055 App 31



Plains Commerce Bank v. Beck, et al
06 CIV 18-000055
Intervenor Moeckly's Response to Plaintiff™s Statement of Undisputed Material Fact

Betty told Jamie that if Jamie did not sign the consent to sale papers, she
could not be a part of Betty’s life any longer. (Wurgler Aff., Ex. H, Moeckly Depo
(2nd) 20:8-18.) After that, Jamie had an office conference with Danny in which he
told her Matt had about $500,000 of debt and he wanted a loan with the bank.
{Wurgler Aff., Ex. H, Moeckly Depo (2nd) 10:12-14.) Gary told Jamie she was
probably going to hell if she did not do as he asked. (Wurgler Aff., Ex. H, Moeckly
Depo (2nd) 23:4-15.) Jamie thought that if she signed the consent to mortgage, she
would be protecting the Trust and her parents by helping Matt get back on his feet.
(Wurgler Aff,, Ex. H, Moeckly Depo (2nd) 31:24 - 32:5.) Jamie did not think the
consent to mortgage allowed interest, charges, penalties, etc. (Wurgler Aff., Ex. H,
Moeckly Depo (2nd) 35:18-21; 47:7 — 48:3.) When she was asked to sign the
consent to mortgage, Jamie never saw or had an opportunity to review the mortgage
or the guaranty. (Wurgler Aff., Ex. H, Moeckly Depo (2nd) 68:9-25.) At the time
she signed the consent to mortgage, Jamie had not seen a copy of the Trust
Agreement, nor did she know any of the terms of the Trust Agreement. (Wurgler
Aff., Ex. H, Moeckly Depo (2nd) 69:1-6.) Jamie had tried to get a copy of the Trust
Agreement from Danny Smeins by email and by phone, but she never received one.
(Wurgler Aff., Ex. H, Moeckly Depo (2nd) 69:7-18.) Jamie never saw a copy of
the Trust Agreement until after Jannary 2018. (Wurgler Aff., Ex. H, Moeckly Depo
(2nd) 17:11-18.)

15, Gary and Betty confirmed their approval of the execution of the mortgage
in an "Agreement dated January 29, 2018." (EX ], 1 3).

RESPONSE: Dispute. Gary did not sign the document. Betty signed his
name purportedly under a power of attorney. (See Ex. I, signature page.) Further,
the “Agreement dated January 29, 2018 was drafted by attorney Gordon Nielsen.
(Second Wurgler Aff., Ex. J, Hearing Transcript 38:12-18.) In part, Mr. Nielsen
drafted the document to protect himself in what has turned into an extensive conflict
of interest with regard to his representation. (See 9 11 of the “Agreement,”
indemnifying “Trustee’s Attorneys.”)

The Bank is foreclosing against Matt and Kelley Beck personally and against
the Trust that Matt was frustee over. Mr. Nielsen noticed his appearance for Matt
and Kelley. (See Notice filed 2/27/2018.) He then filed an Answer on their behalf
(See Answer filed 2/27/2018) and a separate Answer for the trustee (See Answer
filed 3/21/2018).

Matt and Kelley’s personal interests are directly adverse to the Trust’s
interests. Further, they are adverse to the beneficiaries’ interests. Yet Mr. Nielsen
drafted the “Agreement dated January 29, 2018,” which purports to absolve Matt
Beck of personal liability to the Trust and its beneficiaries as well as absolving
“Trustee’s Attorneys” of any liability.

-6-
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The “Agreement” also exposes Gary and Betty Beck to great financial risk.
They put their land in the trust in 1999 to protect it from being used to pay for
nursing home care. (See Statement of Fact No. 5, above.} Under the Trust, which
1s irrevocable, the income was to be paid to Gary and Betty, which of course woulid
have been subject to payment toward nursing home care. However, the Agreement
approves the Trustee’s self-dealing use of the income, absolves Matt of liability, and
thereby exposes Gary and Betty to liability related to nursing home expenses. (See
3" Whereas clause and 99 2, 6, and 7.)

Gary and Betty’s “approval” is also void under SDCL 55-2-8, which states,
“All transactions between a trustee and his beneficiary during the existence of the
trust or while the influence acquired by the trustee remains, by which he obtains any
advantage from his beneficiary, are presumed to be entered into by the latter without
sufticient consideration and under undue influence.” The South Dakota Supreme
Court used SDCL 55-2-8 to shut down a similar argument by a self-dealing trustee
who claimed the beneficiary consented to the self-dealing: “Therefore, any claimed
‘consent’ by Clara is presumed to be entered into without ‘sufficient consideration
and under undue influence.” Consequently, Tamara's argument fails.” In re Estate
of Stevenson, 2000 8.D. 24, § 19, 605 N.W.2d 818, 823.

16.  The Consent to Mortgage signed by Jamie Moeckly acknowledged that she
understood the Trustee had the authority or discretion to mortgage or encumber the Trust
property, and that the proposed mortgage to Plains Commerce Bank benefited the Trustee
and not all the Trust beneficiaries. (EX H).

RESPONSE: No dispute that the Consent to Mortgage contains those
statements.

17.  Jamie signed the Consent to Mortgage in an effort to protect the Trust and
her parent's interest in the Trust as well as to hopefully repair her relationship with her
parents. {Moeckly I 30-31).

RESPONSE: No dispute.

18.  The Consent to Mortgage was limited to mortgages not to exceed $800,000.
(EX H).

RESPONSE: No dispute the “Consent to Mortgage” contains that language.
19, Jamie and Brian understood the $800,000 limit represented approximately
one-third of the value of the Trust land, which would equal Matthew's share of the Trust's
assets upon the deaths of Gary and Betty. (Moeckly I 12; Moeckly Il 57; Br. Beck 28-
29).
-7-
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RESPONSE: No dispute.

20.  The Trust property was appraised at a value of §$3,659,000, as of July 28,
2015. (EXL).

RESPONSE: No dispute.

21, OnNovember 25, 2015, Matthew signed an $800,000 mortgage in his
capacity as Trustee of B&B Farms Trust in favor of Plains Commerce Bank. (EX M).

RESPONSE: No dispute that the mortgage secured $800,000 of the personal
loan to Matt and Kelley Beck and thereby put the Trust at risk for that amount, but
dispute the implication that the risk to the Trust was limited to $800,000 under the
mortgage’s terms. In addition to the $800,000 secured by the Trust real estate, the
mortgage also provides for interest, attorney’s fees, expenses, collection and
foreclosure costs, etc., none of which were mentioned, much less explained, in the
Consent to Mortgage documents. (See language of the Consent to Mortgage
documents, Rasmussen Aff., Exhibit H.) Neither did the Consent to Mortgage state
that the Bank would claim the rights to all rental income from the trust farmiand,
and that Betty would therefore need to beg from the Bank to obtain funds for her
basic living expenses, or that Betty would need to account to the Bank whenever it
permitted her to use some of the trust income to live off of. (See Affidavit of Trust
Officer Cassie Backman; see also Second Wurgler Aff., Ex. N, Email.) Nor did the
Consent explain that, for the years 2017 and 2018, the Bank would take
approximately $140,000 of the trust rental income for itself, leaving nothing for
Betty. (Second Wurgier Aff., Ex. M, Removal Trans 24;24 — 25:10; 26:3-25.)

22.  The mortgage provided the Trust land as collateral for a $1,855,000 loan to
Matthew and Kelley Beck. (EX M).

RESPONSE: No dispute.

23.  Matthew and Kelley defaulted on their loan which resulted in the Bank
commencing this foreclosure action in January 2018. (Complaint).

RESPONSE: No dispute that Matt and Kelley Beck immediately defaulted
on their loan obligations to the Bank. (See Second Wurgler Aff., Ex. B., Vilhauer
Depo 54:19-22; 94:15-18.)

24. OnlJune 1, 2018, Intervenor filed a Motion to Intervene in this case on
behalf of B&B Farms Trust.

-8-
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RESPONSE: No dispute.

25.  Intervenor's Motion to Intervene was granted on September 4, 2018, which
resuited in her being substituted for Matthew as Trustee of the B&B Farms Trust,

RESPONSE: Immaterial dispute. The court’s Order in this case (filed
9/5/2018) specifically substituted Moeckly in for Matt Beck as trustee “in this
action.” It also directed that Moeckly, “in her capacity as intervenor to protect the
Trust, shall defend this action in the best interests of the Trust and beneficiaries.”

26.  Dacotah Bank was named as a Successor Trustee in November 2018.
(Moeckly 1I 16).

RESPONSE: Immaterial dispute. In the separate file 06 TRU18-000002, the
court’s Order (filed 11/14/2018) named Dacotah Bank as Successor Trustee, but it
did not modify the court’s 9/5/2018 Order in this case directing Moeckly to protect
the Trust’s interests in this case.

27.  Jamie filed an Amended Answer on behalf of B&B Farms Trust alleging
that Matthew did not have the authority to encumber the Trust's estate. (Amended
Answer, § 4).

RESPONSE: No dispute.

28.  Alternatively, Jamie alleged that the mortgages, security agreements, and
encumbrances are unenforceable as to any obligation above an aggregate amount of
$800,000. {Amended Answer, ¥ 5).

RESPONSE: No dispute.

29.  Alternatively, Jamie alleged Matthew and Kelley's personal property and
real estate should be foreclosed upon before any foreclosure of Trust assets. (Amended
Answer, 1 6).

RESPONSE: No dispute.

30.  Matthew and Kelley's personal property and real estate have been

foreclosed upon. (Moeckly II 54, Order Granting Partial Summary Judgment dated
September 4, 2018).

-9-
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RESPONSE: Dispute that the Bank foreclosed on Matt and Kelley’s personal
real estate in a proper manner. As noted in the court’s September 4, 2018, Order, §
2, their real estate was to be “sold at public sale as provided by law . . .” (Emphasis
added.) The court further instructed the Bank that “[it] may become the purchaser
on said sale by bidding the fair market value of the real property and may apply that
amount towards the judgment awarded it against Defendants, Matthew A, Beck and
Kelley R. Beck, husband and wife . . . .” (Emphasis added.) The Bank violated
both of those orders.

First, it never sold the Matt and Kelley real estate at a public sale. Instead
Matt and Kelley deeded their land directly to the Bank. Granted, the Bank attempted
to sell some of the land at an auction, but the Bank permitted Matt to “no-sale” the
auction, which would otherwise have resulted in a winning bid of $1,200 per acre
for Matt and Kelley’s Marshall County land.

Second, the Bank did not “bid[] the fair market value of the real property.”
Again, it simply took the deeds to the Matt and Kelley property in January 2019.
The Bank’s own appraisal of the Becks’ Marshall County land showed it to have a
value of $1,164,600.00 as of August 7, 2015 (Second Wurgler Aff, Ex. L, PCB
546-550). The Beck Brown County land was appraised at a value of $1,724,900.00
as of July 28, 2015. (Second Wurgler Aff. Ex. L, PCB 475-478.) The Bank took
that land from the Becks without paying a dime for it, much less bidding on it.

Apparently, the Bank has now sold the Becks’ real estate for a song. The
Bank sold the Becks’ Marshali County land for an aggregate price of $454,000.00,
{Second Wurgler Aff., Ex. L, PCB 630-631.) The Bank sold the Becks’ Brown
County land for an aggregate price of $462,120.00. (Second Wurgler Aff., Ex. L,
PCB 633-634.)

Per the mortgage that is being disputed in this case, Plains Commerce Bank
is claiming a security interest in the rents derived from the trust land (Backman
Aff), and the Bank has also taken a great deal of income belonging to the Trust. In
2017, trustee Matt Beck rented out the trust land for $61,250 and used that lease
payment to pay on the Bank’s mortgage. (Second Wurgler Aff,, Ex. M, Removal
Trans 24:24 -25:10.) In 2018, the trust received a [ease payment of $78,900, which
Matt withdrew and paid the Bank’s mortgage and taxes. (Second Wurgler Aff., Ex.
M, Removal Trans 26:3-25.) With the Bank taking the rental payments, nothing is
left to support Betty Beck, now a widow, and has reduced her to a beggar; she needs
to go to the Bank, hat in hand, to ask it to permit her some of the trust income for
basic needs. (Backman Aff)) Betty is in her late 70s or early 80s. (Backman Aff.)
Her monthly Social Security check is $1004. (Backman Aff) Betty has the
following urgent financial needs: a grave marker for her husband’s grave; payments
on a new furnace: installing a new hot water heater; electric bill; medical expenses;
automobile maintenance; leaking roof, new windows; repainting of home to
eliminate mildew. (Backman Aff)) Trust Officer Backman had to ask permission
from the Bank to release rental proceeds so they can be used for the roof, windows,
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and grave marker. The Bank consented, so long as the expenditures are reasonable
with documentation provided to the Bank. (Backman AfY.; see also Second Wurgler

Aff., Ex. N, Email.)

31.  Jamie is not pursuing this matter because she thinks she is entitled to
anything. She only wants to preserve the land her father received from his grandfather.
{Moeckly I 24, Moeckly I 67-68).

RESPONSE: No dispute, but Jamie is also under a fiduciary obligation to

protect the trust and beneficiaries, particularly her mother Betty, who is still living

and depending upon the trust for her basic needs.

This response is supported and accompanied by Intervenor Moeckly's Brief in
Response to Plaintiff’s Motion for Summary Judgment and Second Affidavit of Josh

Wurgler in Response to Plaintiff’s Motion for Summary Judgment.

Dated this 24th day of July, 2020.

BANTZ, GOSCH /ZMER’ L.L.C.

Sixth Averjue S.E
P.O. Box 970
Aberdeen, SD 57402-0970
605-225-2232
605-225-2497 (fax)
kgosch(@bantzlaw.com
jwurgler@bantzlaw.com

/Ettom ys Tor I’{nteq@e’nor Jamie Moeckly
3
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STATE OF SOUTH DAKOTA

COUNTY OF BROWN

IN CIRCUIT COURT

FIFTH JUDICIAL CIRCUIT

PLAINS COMMERCEBANK, INC,, a
banking corporation,

Plaintiff,
vs.

MATTHEW A. BECK, a married person;
KELLEY R. BECK, a married person;
MATTHEW A. BECK, Trustee of the
B&B FARMS TRUST, u/t/a November
1,1999; BROWN COUNTY. a

governmental instrumentality of the State

of South Dakota; MARSHALL
COUNTY, a governmental
instrumentality of the State of South
Dakota; DEERE & COMPANY, a
corporation;

Defendants.

06CIVI18-000055

INTERVENOR MOECKLY'S
STATEMENT OF UNDISPUTED
MATERIAL FACTS SUPPORTING
MOTION FOR SUMMARY
JUDGMENT

Under SDCL 15-6-56, Intervenor Moeckly submits this statement of undisputed

material facts in support of her motion for summary judgment. The references to exhibits

refer to those exhibits attached to the Affidavit of Josh Wurgler Supporting Intervenor

Moeckly’s Motion for Summary Judgment.

1. Gary and Betty Beck established their “B & B Farms Trust” trust on
November 1, 1999, and they are named as the present beneficiaries. (Ex. A, Trust

Agreement, pp. 7-8.)

2. The Trust is an irrevocable trust. {Ex. A, Trust Agreement, Article I11.)
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3. They appointed Matthew Beck, their youngest child, as trustee. (Ex. A,
Trust Agreement, p. 1.)

4. Gary and Betty put the land in trust because they did not want banks or the
government getting thetr land to pay for nursing home care. (Ex. B, Betty Depo 17.3-
16.)

5. It was important for Betty and Gary that the {arm stay intact for the family.
(Ex. B, Betty Depo 29:2-6; 32:6-8.)

6. The secondary beneficiaries are Betty and Gary’s children: Brian Beck,
Jamie Moeckly, and Matthew Beck. (Ex. A, Trust Agreement, p. 1.)

7. In 20135, Matthew was in financial trouble, so he sought financing from
Plains Commerce Bank to pay off his other lenders. (Ex. C, Motion Hearing Trans.
19:10-13.)

8. It was not until a year or year and a half prior to her deposition (held
October 3, 2018) that Betty, as one of the primary beneficiaries, had any knowledge that
Matt had debt problems. (Ex. B, Betty Depo 41:5-8.)

9. Betty would have wanted to know if Matt was having debt problems while
he was trustee over the property. (Ex. B, Betly Depo 41:9-12.)

10.  Betty did not know until her October 3, 2018, deposition that Matt had a
debt of approximately $2.1 million. (Ex. B, Betty Depo 45:2-5.)

11.  Matit’s personal debt of about $2.1 million is something Betty probably
would have wanted to know about, (Ex. B, Betty Depo 47:5-8.)

12 Lance Vilhauer was the Plains Commerce Bank employee who processed
Matt’s loan request. (Ex. D, Vilhauer Depo 14:3-14; 18:15-20.)

13, When a loan involves a trust, Plains Commerce Bank asks for a copy of the
trust agreement, which it then turns over to the bank’s counsel for review. (Ex, D,
Vilhauer Depo 29:17 - 30:12.)

14, Lance Vilhauer reviews the trust documents to see whether there are
restrictions or limits on whether the trust assets can be used for collateral. (Ex. D,
Vilhauer Depo 31:7-10.)

2.
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15.  Lance Vilhauer knew that the trust agreement must give the trustee the
ability to use the trust assets for lending purposes. (Ex. D, Vilhauer Depo 31:11-14.)

16.  When a trust secks a loan, Plains Commerce Bank is aware that you need to
know who the trustee is and what is spelled out in the trust. (Ex. D, Vilhauer Depo
30:13-16.)

17. Matt Beck sent a copy of the B&B Farms Trust Agreement to Lance
Vilhauer. (Ex. E, Matt Depo 54:11-12))

18.  Lance Vilhauer reviewed the B&B Farms Trust agreement. (Ex. D,
Vilhauer Depo 33:1-3.}

19. It was a “red flag” to Lance Vilhauer that Matthew was trying to self-deal
under the trust. (Ex. D, Vilhauer Depo 33:4-18.)

20.  Lance Vilhauer knew Matt could not self-deal under the trust agreement,
(Ex. D, Vilhauer Depo 33:4-18.)

2i.  Plains Commerce Bank considered loaning Matt the money, but only if he
mortgaged the property owned by the Trust. (Ex. D, Vilhauer Depo 36:10 - 37:17;
38:20-23.)

22, Plains Commerce Bank decided that Matt could mortgage the trust Jand if
the beneficiaries consented to the mortgage. (Ex. D, Vilhauer Depo 41:22-25;42:25 —
43:4.)

23.  Attorney Danny Smeins drafted the “Consent to Mortgage of Trust Real
Estate Owned by Trust” documents for the beneficiaries and secondary beneficiaries to
sign. (Ex. E, Matt Beck Depo 54:24 — 55:4))

24, The “Consent” states that the signers “hereby consent to the Trustee
mortgaging or encumbering the following real estate to Plains Commerce Bank,
Aberdeen, South Dakota: [legal description omitted]. I am aware and understand that the
Trustee has authority or discretion to mortgage or encumber the trust property, however
the proposed mortgage to Plains Commerce Bank benefits the Trustee and not all trust
beneficiaries. This document confirms my consent to the mortgage of the real estate by
Trustee and secondary beneficiary, Matthew Beck. This consent is limited to the current
proposed mortgage and any future mortgages not to exceed $800,000.00. This is not a
consent to additional or new loans and encumbrances, except as stated herein and except
for extensions of the note and mortgages executed contemporaneous to this consent and

-3-
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new mortgages up to the limits set forth herein.” (Ex. F, “Consent to Mortgage of Trust
Real Estate Owned by Trust.”)

25.  Plains Commerce Bank understood the “Consents™ to permit an $800,000
mortgage principal amount plus any other terms and conditions found in the mortgage.
(Ex. D, Vilhauer Depo 80:19-25.)

26.  With regard to the “Consents,” Betty Beck understood that the trust land
would be obligated to just $800,000. (Ex. B, Betty Depo 58:14-24.)

27.  Brian Beck reviewed the “Consent to Mortgage” with Danny Smeins. (Ex.
G, Brian Depo 11:13-22.)

28.  Brian understood from Danny Smeins that by signing the “Consent to
Mortgage” document, he was allowing Matt to mortgage his third of the trust. (Ex. G,
Brian Depo 11:13-14; 15:21-23))

29.  Brian understood from Danny Smeins the $800,000 number in the
“Consent to Mortgage” was Matt’s one-third of the value of the Trust land. (Ex. G,
Brian Depo 15:25 - 16:14.)

30.  Brian understood the mortgage on Trust land was to be for Matt personally
and not for the Trust. (Ex. G, Brian Depo 17:2-4.)

31.  Brian did not see a copy of the Trust Agreement until after January 15,
2018, (Ex. G, Brian Dcpo 11:4-7.)

32.  Jamie did not know there was a trust for the family farm until October
2015. (Ex. H, Moeckly Depo (2") 9:4-16.)

33.  Jamie’s mother, Betty, told Jamie to speak with attorney Danny Smeins to
sign some papers because they wanted to sel!l their land to Matt. (Ex. H, Moeckly Depo
(2" 9:14-16)

34.  Betty told Jamie that if Jamie did not sign the consent to sale papers, she
could not be a part of Betty’s life any longer. (Ex. H, Moeckly Depo (2°9) 20:8-18.)

35.  Jamie called Danny Smeins, and Danny told Jamie that Betty and Gary
wanted to dissolve the trust and sell the land to Matt. (Ex. H, Moeckly Depo (2%) 10:1-
6.)

4
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36.  After that, Jamie had an office conference with Danny in which he told her
Matt had about $500,000 of debt and he wanted a loan with the bank. (Ex. H, Moeckly
Depo (2"} 10:12-14.)

37.  They discussed a consent to sell the land, determined that was not a good
option, and then discussed the consent to mortgage. (Ex. H, Moeckly Depo (2™) 10:14-
173

38.  Jamie’s dad, Gary, came to her house in October or November 2015 after
Betty had been there, and he was upset that Jamie had not signed the papers. (Ex. H,
Moeckly Depo (2™) 23:4-15.)

39.  Gary told Jamie she was probably going to hell if she did not do as he
asked. (Ex. H, Moeckly Depo (2"9) 23:4-15.)

40.  Jamie and her parents had had difficulties in their relationship prior to that
point, although she got together with her parents just about every week until they wanted
her to sign the papers. (Ex. H, Moeckly Depo (2") 23:16 — 24:6.)

41.  With the consent to mortgage, Jamie knew her parents would not talk to her
any longer if she refused to sign it. (Ex, H, Moeckly Depo (2") 32:6-9.)

42, Jamie signed the consent to mortgage so Matt could take his note with
Plains Commerce Bank, which she thought was the best way to protect the Trust and her
parents’ interest, and to patch things up with her parents. (Ex. H, Moeckly Depo (2")
31:16-23.)

43, Jamie thought that if she signed the consent to mortgage, she would be
protecting the Trust and her parents by helping Matt get back on his feet. (Ex. H,
Moeckly Depo (2°) 31:24 — 32:5.)

44, Jamie thought the consent to mortgage meant Matt could take a [oan up to
$800,000 and use $800,000 value of the trust to do that, but not any more than that. (Ex.
H, Moeckly Depo (2°%) 36:13-17.)

45.  Jamie did not think the consent to mortgage allowed interest, charges,
penalties, etc. (Ex. H, Moeckly Depo (279) 35:18-21; 47.7 — 48:3)

46.  Jamie believed from speaking with Danny that just Matthew’s third of the
Trust would be affected. (Ex. H, Moeckly Depo (279) 43:5-12; 57:8-24.)

-5-
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47.  When she was asked to sign the consent to mortgage, Jamie never saw or
had an opportunity to review the mortgage or the guaranty. (Ex. H, Moeckly Depo (2™)
68:9-25.)

48. At the time she signed the consent to mortgage, Jamie had not seen a copy
of the Trust Agreement, nor did she know any of the terms of the Trust Agreement. (Ex.
H, Moeck!y Depo (2™} 69:1-6.)

49.  Jamie had tried to gct a copy of the Trust Agreement from Danny Smeins
by emai! and by phone, but he never gave her ore. (Ex. H, Moeckly Depo (2™) 69:7-18.)

50.  Jamie never saw a copy of the Trust Agreement until after January 2018.
(Ex. H, Moeckly Depo (2") 17:11-18.)

51.  The Trust has a spendthrift provision that states:

ARTICLE VIII.
PROTECTION OF TRUST FUND

No title in or to any Trust fund created under this Agreement
shall vest in any beneficiary, and neither the principal nor the
income of the Trust Estate shall be liable for the debts of any
beneficiary, and no beneficiary shall have any power to
transfer, encumber or in any manner, other than by power of
appointment or withdrawal expressly granted hereunder, to
anticipate or dispose of his or her interest in any Trust Estate
hereunder, or the income produced thereby, prior to the actual
distribution thereof by the Trustee to such beneficiary.

(Ex. A, Trust Agreement, Article VIII)

52.  Article VI expresses the grantors’ {Gary and Betty) “desire to have the real
estate retained as an asset of the Trust during the life of Gary J. Beck.” (Ex. A, Trust
Agreement, Article VI.)

53.  The Trust Agreement states that the “Trustec ts not authorized to sell,
option or dispose of any intcrest in the real estate during the lifetime of Gary J. Beck

except upon the unanimous written consent of both the primary beneficiaries.” (Ex. A,
Trust Agreement, Article VI.)

54.  There is no evidence that the Trust has ever been modified.
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35, The Trust does not contain any language authorizing the trustee to self-deal.
(Ex. A, Trust Agreement.)

56.  Gary Beck died in September 2019. (Ex. H, Moeckly Depo (2™) 18:19 —
19:3.}

57.  On November 25, 2015, Matt and Ke eck gaveap
Plains Commerce Bank in the amount of $1,855,000.00. (Ex. I, Complaint § 3 and
Exhibit A to same.)

58. On December 14, 2015, Matt and Kelley Beck gave a promissory note to
Plains Commerce Bank in the amount of $370,000.00. (Ex. I, Complaint § 4 and Exhibit
B to same.)

59.  On November 25, 2015, trustee Matt Beck executed a mortgage to Plains
Commerce Bank to secure loans to borrowers Matt Beck and Kelley Beck. (Ex. 1,
Complaint 4§ 6 and Exhibit D to same.)

60.  Also on November 25, 20135, trustee Matt Beck executed a Guaranty to
Plains Commerce Bank to secure loans to borrowers Matt Beck and Kelley Beck. (Ex. I,
Complaint § 10 and Exhibit H to same.)

61.  Matt Beck mortgaged the Trust land to secure $800,000 of the
approximately $2 million loan from Plains Commerce Bank. {Ex. C, Motion Hearing
Trans. 19:24-20:2.}

62.  Jamie’s desire has been to protect her “grandpa’s land,” to not have it be
sold, and to keep it in the family. (Ex. H, Moeckly Depo (2™) 65:11-18; 66:14-19; 67:18

-68:1.)
Iéj‘;TZ,[GO)gCH&
/—\”

Wneys @r [#Crvenor Jamie Moeckly
305 Sixth Avenue S.E.; P.O. Box 970
Aberdeen, SD 57402-0970
605-225-2232

605-225-2497 (fax)
kgosch{@bantzlaw.com
jwurgler@bantzlaw.com

Dated this 10th day of fuly, 2020.

“MER, L.L.C.

-
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PLAINS COMMERCE BANK,
Plainuff,
VS,

MATTHEW A. BECK, a married person;
KELLEY R. BECK, a married person;
MATTHEW A. BECK, Trustee of the
B&B FARMS TRUST, u/t/a November 1,
1999; BROWN COUNTY, a governmental
mstrumentality of the State of South
Dakota; MARSHALL COUNTY, a
governmental instrumentality of the State
of South Dakota; DEERE & COMPANY, a
corporation,

Defendants,
and
JAMIE MOECKLY,

Intervenor.
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IN CIRCUIT COURT

FIFTH JUDICIAL CIRCUIT
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PLAINTIFF PLAINS COMMERCE
BANK’S RESPONSE TO INTERVENOR
MOECKLY’S STATEMENT OF
UNDISPUTED MATERIAL FACTS
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Pursuant to SDCL [5-6-36(c)(2), Plaintiff Plains Commerce Bank, Inc. hereby responds

to Intervenor Moeckly’s Statement of Undisputed Material Facts. Citations to the record n this

document will be the same as used in the pleadings filed by Plaintiff in support of its Motion for

Summary Judgment.

SDCL 15-6-56(c){2) requires a party opposing a Motion for Summary Judgment to

include a separate Statement of Material Facts as to which the opposing party contends a genuine
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1ssue exists to be tried. Plaintiff does not believe there are any material issues of fact which need
to be tried and that Plaintiff’s previously filed Motion for Summary Judgment should be granted.
1. Plaintiff generally agrees with this statement, but notes that Gary and Betty Beck

were named as the primary beneficiaries. {EX A, §2.1).

2. Agree.
3 Agree.
4. Plaintiff agrees that this paragraph correctly references testimony given by Betty

Beck, but that there 1s also testimony that one of the reasons for the Trust was an attempt to keep

the farm in the family. (Moeckly IT 49).

5. Agree.
6. Agree.
7. Agree.
8. Agree.
9. Betty’s actual testimony is that she “probably” would have wanted to know if

Matt was having debt problems.
10. Plaintiff agrees that this paragraph correctly references testimony given by Betty
Beck, but it should be noted that she emphasized on several cccasions during her deposition that

she had problems with her memory. (See, e.g., B. Beck 50, 74-753).

Il.  Agree.
12, Agree.
13, Agree.
14. Agree.
15. Agree.

Plaintiff Plains Commerce Bank's Response to Intervenor
Muoeckly’s Statement of Undisputed Material Facts
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16. Agree.

17. Agree.
18.  Agree.
19, Mr. Vilhauver’s actual testimony was that Plains Commerce counsel told him that

self-dealing was a “potential red flag.”

20, Agree.
21, Agree.
22, Mbr. Vilhauer’s actual testimony was that Plains Commerce counsel suggested that

consents be obtained before the Trust land was used as collateral.

23, Agree.
24, Agree.
25 Agree.

26.  Plainuff agrees that this paragraph correctly references testimony given by Betty
Beck, but she also testifted that it was “agreed that the trust land could have a mortgage on it in

an amount ot $800,000.” (B. Beck 58).

27. Agree,
28. Agree.
29.  Agree.
30,  Agree.
31. Agiee.
32. Agree.
33, Agree
34, Apgree.

Plaintilf Plains Commerce Bank's Response to Intervenor
Maoeckly’s Staterent ol Undisputed Material Facts
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35. Agree.

36. Agree.
37, Agree.
38, Plamtiff agrees that this paragraph correctly references testimony given by Jamie

Moeckly. It should, however, be noted that the paper Jamie refused to sign was the Consent to

Sell, not the Consent to Mortgage. (Moeckly IT 9-10, 19-23, 30-33, 69-71).

39. Agree.
40. Agree.
41. Jamie’s actual testimony was that her parents “probably” wouldn’t taik to her if

she did not sign the Consent to Mortgage. She further testified that signing the form did not

mmprove her relationship with her parents. (Moeckly 11 32).

42. Agree.
43. Agree.
44, Deny. The cited porticn of Jamie’s deposition does not support the statement

contained 1n this paragraph. Jamie testified that she understood Matt could use $800,000 of
value 1n the Trust te get a loan. She did not think about how various other charges, such as
interest and penalties, would play into it. (Moeckly 11 35).

45, Deny. Jamie testified she did not know how interest and penalties would be
applied and no one told her they would not be included. (Moeckly II 35, 47). In addition, from
her personal experience, she knew that mortgages typically mcluded interest, fees, etc. (Moeckly
I1 46-47).

46,  Agree.

Plaintift Plains Commerce Bank's Response to Intervenor
Moeckly’s Statement of Undispuled Malerial Facts
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47.  Plaintiff agrees that this paragraph correctly references testimony given by Jamie
Moeckly but she also testified that she never asked to see the mortgage before signing the
consent. (Moeckly II 63-64).

48.  Plaintiff agrees this paragraph correctly references testimony given by Jamie
Moeckly. It should be noted, however, that Ms. Moeckly never testified that she requested a
copy of the Trust Agreement from Plaintiff or that Plaintiff took any steps to prevent her from
obtaining a copy.

49. Plamtiff agrees that this paragraph correctly references testimony given by Jamie
Moeckly. She testified she asked for a copy of the Trust Agreement from Danny Smeins’ office
but never personally talked to Mr. Smeins about this request. (Moeckly II 69). In addition, she
testified that both her husband and son discussed with her the need to see a copy of the Trust, but

nevertheless, she voluntarily signed the Consent to Mortgage without seeing it. (Moeckly I 13-

16).
50. Agree.
51 Agree.
52 Agree.
53, Agree.
54, Deny. Plaintiff agrees the Trust was never formally amended, but Plaintiff denies

that the Consent to Mortgage documents did not modity or alter the Trust pursuant to Article 111
of the Trust. (EX A, Article TID.

55.  Whereas the Trust does not contain specific language authorizing the Trustee to
self-deal, the Trust allows for its real estate assets to be mortgaged to secure debts of the Trust.

(EX A, Y 4.1). Before the Trust was signed, the farm had always struggled financially and had

Plaintitf Plains Commerce Bank’s Response 1o Intervenor
Moeckly’s Statement of Undisputed Material Facts
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even gone through bankruptcy. (B. Beck 6, 15, 59). Matt purchased land from his parents to pay
down debt. (B. Beck 19-21). Matt took on part of the farm’s preexisting debt and some of that
debt was still present after the loan from Plains Commnerce was obtained. (B. Beck 70-71). In
addition, the Trustee was authonized to sell, option, or dispose of any interest in the real estate of
the Trust during the lifetime of Gary Beck with unanimous consent of the primary beneficiaries.
(EX A, §6.2). Gary and Betty Beck both signed the Consent to Mortgage. (EX I). Moreover,
Article III of the Trust allows the Trust to be altered by unanimous consent of the beneticiaries,
which occurred when all of the primary and secondary beneficiaries signed a Consent to
Mortgage specifically authonizing Matthew Beck to engage in a self-dealing transaction. (EX A,

Article IIL; EX G, pp. PCB 135-36; EX G, pp. PCB 137-38; EX H; EX I).

56. Agree.
57. Agree.
38. Agree.
59. Agree,

60.  Plaintiff agrees Matt executed a guaranty on behalf of the Trust to secure the
loans to him and his wife. Plaintiff is not attempting to enforce the Trust’s guaranty.

61. It 1s agreed that the principal amount secured by the mortgage will not exceed
$800,000, but the mortgage provides that, “[a]ny limitation of amount does not include interest
and other fees and charges validly made pursuant to this Security [nstrument.” (EX M, p. 2).

62.  Plaintiff agrees that this paragraph correctly references testimony given by Jamie
Moeckiy but, 1t should be noted, after her mother dies there is no guarantee the tand will be kept

in the family. (EX A, 4.3 and Article VII}.

Plaintiil Plains Commerce Bank's Response to Intervenor
Moeckly’'s Statement of Unchisputed Material Facts
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Dated this 24th day of July, 2020.

SIEGEL, BARNETT & SCHUTZ, L.L.P.

/3/ Reed Rasmussen

Reed Rasmussen
rrasmussen(a/sbslaw.net

Kristopher A. Reed

kreed(@sbslaw .net

415 S. Main Street, 400 Capitol Building
PO Box 490

Aberdeen, SP 57402-0490

Telephone No. {605) 225-5420
Facsimile No. (605) 226-1911

and

Roger W. Damgaard

Jordan J. Feist

Waoaods, Fuller, Shultz & Smith, P.C.
PO Box 5027

Sioux Falls, SD 57117-5027
roger.damgaard(@woodsfuller.com
Jordan.Feist(@woodsfuller.com

Attorneys for Plaintiff

Flaintift Plains Commerce Bank’s Response 1o [ntervenor
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TRUST AGREEMENT

THIS TRUST AGREEMENT, made this {57 day of _Navembey |, 1998, by and
betwzen GARY J. BECK and BETTY BECK of 41044 108™ St., Hecla, SD 57446-
6105(hereinafter called "Grantors"} and MATTHEW BECK of 41044 109" St., Hecla, SD
57446-6105 (hereinafter called “Trustee”}.

WITNESSETH:

WHEREAS, Grantors desire to establish a trust known as the “B & B FARMS
TRUST” covering the assets described in Exhibit "A”, attached hereto and by this
reference made a part hereof as if fully set forth herein, and all additions thereto of any
nature, and the Trustee is willing to act as Trustee thereof,

NOW THEREFORE, in consideration of the premises, it is hereby agreed by and
between the parties hereto as follows:

ARTICLE I:
PROPERTY SUBJECT TO TRUST

The Trustee agrees to receive, if and when tendered to him, all assets described
in Exhibit “A”. The Trustee furthermore agrees to accept and administer hereunder any
cash, securities and other property transferred {o the Trust. Grantors, or any other
person transferring assets to the Trust or causing insurance o be made subject to the
Trust, shall upon request deliver to the Trustee, or the appropriate insurer such
instruments of transfer or assurance as may reasonable be requested. The Trustee
accepts the Trust hereby created and agrees to hold, manage, control, invest and
reinvest the Trust Estate in accordance with the authority hereinafter conferred, shall
collect and receive the income therefrom, and after deducting all necessary expenses
incidental to the administration of the Trust shall dispese of the income and principal of
the Trust upon the terms and conditions set forth herein,

ARTICLE 1.
IDENTIFICATION AND DEFINITIONS

2.1 Primary Bensficiaries. The primary beneficiaries of the Trust are the
Grantors; namely, GARY J, BECK and BETTY J. BECK.

2.2 Secondary Beneficiaries. The secondary beneficiaries of the Trust are the
issues of Grantors; namely, BRIAN BECK, JAMIE MOECKLY and MATTHEW BECK.

2.3 lssue. “Child” or "children” of a person as used herein shall include only the
legitimate natural sons or daughters of such person and also those who become sons
or daughters of such person and also those who become sons or daughters through
legai adoption. “Grandchild” or "grandchildren” of a person as used herein shall include
only the legitimate natural sons or daughters of a child of such person and aiso those

EXHiBIT
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who become sons or daughters of a child of such person through legal adoption.

ARTICLE IH.
TERM GF THE TRUST

This Trust shall be irrevocable for the natural fives of GARY J. BECK and BETTY
J. BECK. After the death of both GARY J. BECK and BETTY J. BECK, the Trust shall
or may be revoked with the consent of a majority of the secondary beneficiaries of the
Trust. This Trust may not be aftered or amended by Grantors during the lifetime of
GARY J. BECK and BETTY J. BECK except upon unanimous consent of the primary
and secondary beneficiaries except as to appointment of a successor Trustee pursuant
to Article Vil below. After the death of both GARY J. BECK and BETTY J. BECK, the
Trust may be altered or amended by & majority of the secondary beneficiaries.

ARTICLE IV,
ADMINISTRATION AND DISTRIBUTION OF THE TRUST

4.1 Disposition During the Lives of GARY . BECK and BETTY J. BECK. During

the lifefime of GARY J. BECK and BETTY J. BECK, the Trustee shall collect, receive,
receipt for and manage the principal and income of the Trust, and after paying the
propsr charges and expenses of the Trust Estate, the Trust shall hold and distribute the
net income from the Trust Estate in the manner set forth below:

The net income shall be paid to the primary beneficiaries in
quarterly or other convenient installments, but at least
annually.

Grantors acknowledge that the real estate assets to be made part of the Trust may be
mortgaged to secure debts of the Trust or debt secured by real estate at the time of
creation of the Trust, it is understood by the Grantors that the Trustee shall apply as
much of the income of the Trust Estate to the retirement of this debt as he deems
prudent, and the retirement of the debt is to be given pricrity over income distributions
to the bensficiaries of the Trust.

4.2 Disposition of Trust Funds. All assets of the Trust of every kind or nature
shall be administered and distributed by the Trustee upon the terms and conditions set
forth in the succeeding articles hereof,

4.3 Disposition Upon the Death of Both GARY J. BECK and BETTY J. BECK.
Upon and after the death of both GARY J, BECK and BETTY J. BECK and after
coflechion of other benefits payable to the Trust, the Trustes may hold, manage,
allocate, distribute, or administer the then remaining assets of the Trust Estate, They
shall be divided equally between the secondary beneficiaries, BRIAN BECK, JAMIE
MOECKLY and MATTHEW BECK. [f any of the them should predecsase the second to
die betwsen Grantors, GARY J. BECK and BETTY .. BECK, then histher share shall be

2
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distributed equally to his/her issue by right of representation. In the event that any of
the secondary beneficiaries should predacease the second to die between Grantors,
GARY J. BECK and BETTY J. BECK, without issue, then in such event the amount
allocated herein shall be distributed to the surviving beneficiarles or their issue.

4.4 If any part of the Trust Estate is not distributable under the provisions
heretobefore set forth, then the same shall be distributed to the heirs at law of the
primary beneficiaries determined according to the laws of descent and succession in
force in the State of South Dakota.

4.5 Despite the preceding provisions, the Trustee may elect to withhold any
property otherwise distributabie o a secondary beneficiary who has not reached the
age of twenty-five {25} and may retain that property for that secondary beneficiary in a
separate trust named for the secondary beneficiary in which his or her interest is
indefeasibly vested to be distributed to the secondary beneficiary when he or she
reachies the age of twenty-five (25), or before then if the Trustee so elects. The Trustee
shall apply as much of the net income and principal of the Trust so retained as the
Trustee believes desirable for the health, support and reascnable comfort, education,
best interest and welfare of the secondary beneficiary for whom the trust is named,
considering all the circumstances and facts deemed pertinent by the Trustee. Any
undistribsted net income shall be accumulated and added fo the principal as from time
to time determined by the Trustee.

ARTICLE V.
TRUSTEE'S POWERS

The Trustee shail have the foliowing authority to be exercised in his sole and
absolute digcration:

5.1 To exercise that judgment and care under the circumstances then prevailing
which persons of prudence, discretion and intelligence exercise in the management of
their own affairs, not in regard to speculation, but in regard to the permanent disposition
of their funds, consldering the probable income as well as the probable safety of their
capitat,

5.2 The Trustee shali invest and reinvest any and all funds coming into his
possession for investment in such securities or properties, real or personal, as he, In his
discretion, may deem proper and suitabie and may commingle for investment all or any
part of the funds of this Trust in any common trust fund or funds now or hereinafter
maintained by such Trustee. The Trustee shall be under no obligation to change any
investments which come inte his hands from the Grantors becsuse of their character or
tack of diversification thereof but only when he deems it advisable to do so because of
changing conditions and careful investigation and consideration.

5.3 The Trustee shall have full power and authority to vote all stocks and to

3
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exercise all rights incident to the ownership of stocks, bonds or other securities or
properties held in the Trust funds and {o issue proxies to vote such stocks and to
exercise such rights; and the Trustee shall have full power and authority to sell or
exercise any subscription righis; to sell or retain any and all stock dividends; to consent
to and join in or to oppose any reorganization, merger, consolidation or kquidation in
respact to any corporation whose stock, bonds or other securities are a part of the Trust
funds, including becoming a member of or depositing such securities with any
stockholders’ or bondholders’ committee; and to accept and hold any securities
pursuant to any plan of reorganization, merger, consolidation or liquidation and to
otherwise exercise any and all rights and to deal in and with any such securities in the
same manner and to the same extent as any individual owner.

5.4 To, at any time, render liquid the Trust Estate in whole or in part and hold
cash or readily marketable securities of little or no yieid for such period as he may deem
advisable,

5.5 To make distribution of the principal of the Trust Estate in kind and to cause
any share to be composed of cash, properly or undivided fractional shares in property
different in kind from any other share.

5.6 To determine what is principal or income of the Trust Estate; to determine
what receipts or expenditures shall apply to depreciation, waste, obsolescence, income
and principal. to determine what expenses should be amortized; to arrange for suitable
reserves for taxes or other expenditures which must be paid from time to time; and to
determine what the net income is for distribution to the Grantors or beneficiaries and fo
pay the same according to the terms hereof,

5.7 To make payments to or for the benefit of any minor pursuant to the
provisions of SDCL 55-1A-28 and acts amendatory thereto with the additional power
that Trustee shall not be obliged to see to the application of the funds so paid, but the
receipt of such person shall be full acquittancs of the Trustee.

5.8 To execute and deliver necessary instruments pursuant to the provisions of
SDCL 55-1A-35 and acts amendatory thereto with the additional power that no party to
any such instrument in writing signed by the Trustee shall be obliged to inquire into its
validity or be bound to see to the application by the Trustee of any money or other
property pald or delivered o him by such party pursuant to the terms of any such
instrntments.

5.8 To possess the entirety of powers granted by SDCL 5§5-1A-3 and all acts
amendatory thereto which powers are incorporated into this Trust by reference thereta,

5.10 To do any and all things which are incidental or necessary to the exercise of
the powers herein conferred upon the Trustee. The enumeration of specific powers
and authorities shall be deemed an extension and not a fimitation of such powers.

4
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ARTICLE V1.
TRUSTEE’S POWERS AS TO SALE OF REAL ESTATE

6.1 The real estate initially made part of this Trust iz rea) estate which had been
owned by GARY J. BECK and BETTY J. BECK, the parents of the secondary
beneficiaries, who are still living at the time of the creation of this Trust. The Grantors
desire to have the real estate retained as an asset of the Trust during the life of GARY
J. BECK,

8.2 The Trustee is not autherized to sell, option or dispose of any interest in the
real estate during the lifetime of GARY J. BECK except upon the unanimous written
consent of both the primary beneficiaries.

6.3 After the death of GARY J. BECK, the Trustee may sell all or part of the real
ostate.

8.4 The Trustee in the sale of the real estate is subject to Article VIi. below.

ARTICLE Vil
OPTION TO PURCHASE

The Grantors further grant and confer on MATTHEW BECK an option or fast
right of refusal to purchase all or part of the real estate. The option price shall be the
fair market value of the real estate as determined by a state certified appraisal of the
real estate obtained by the Trustee. If any of the secondary benaeficiaries should object
to the appraised value, they may obtain their own state certified appraisal at their
expense, and then the fair market value shall be the median value between the
appraisals. In addition, at the election of MATTHEW BECK, the payment of the
purchase price may be deferred by making, executing and delivering a contract for
deed or promissory note and morigage with interest thereon at the federal applicable
rate for leng-term obligations amortized over 25 years. The first payment shall be due
one year from the date of closing. If MATTHEW BECK elects to exercise the aption
granted herein, he shall do so by notifying the Trustee or secondary beneficiaries within
120 days after the termination of the Trust,

ARTICLE Vill.
PROTECTION OF TRUST FUND

No titie in or to any Trust fund created under this Agreement shall vest in any
heneficiary, and neither the principal nor the income of the Trust Estate shal! be liable
for the debts of any beneficiary, and no beneficiary shall have any power to transfer,
encumber or in any manner, other than by power of appointment or withdrawal
expressly granted hereunder, to anticipate or dispose of his or her interest in any Trust
Estate hereunder, or the income produced thereby, prior to the actual distribution
thereof by the Trustee to such beneficiary.
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ARTICLE IX.
RESIGNATION OR REMOVAL OF TRUSTEE

9.1 Reslignation. A Tiustee at any time acting hereunder may resign hy
delivaring his or her written resignation to Grantors. Such resignation shall take effect
on such date not earier than thidy (30) days after the date of such delivery of such
written resignation as shall be specified in such instrument of resignation. in the evant
of the resignation, death or Inability of MATTHEW BECK to act as Trustee, then in such
event BRIAN BECK and JAMIE MOECKLY shall act as Co-Trustees. In the event of
the resignation, death or inability of either one of them to act, the other may act on
his/her own. Any successor Trustee shall be bound by all terms and conditions of this
Trust,

ARTICLE X
GENERAL PROVISIONS

10.1 Receipt of Payment. No person need account for any payments mads to
him or her, and such person’s recelpt shall fully discharge the Trustee with respect {o
any such payment,

10.2 Qualification of Trust. Grantors waive any statutory or other legal
requirement that the Trustee be qualified in any court, and no band or suraty shail be
required of any Trustee.

10.3 Protection of Third Parties. No person dealing with any Trustee
purparting to act hereunder need inquire into the autherity of such Trustee to act, but
any such person may rely upon the statement of such Trustee.

10.4 Accounting. From and after the creation of this Trust, the Trustee shall
annually render a written account of the administration of the Trust showing receipts
and disbursements of principal and income to each beneficiary then entitled to receive
income therefrom. The first annual accounting shall be due one {1) year after the
creation of the Trust. The written approval of any such account, or the failure of any
beneficiary to object in writing to such account within thirty (30) days after the receipt of
the same shall as fo all matters shown therein be final and binding upon all persons
{(whether or not then in being) who are then or thereafter may become enlitied fo share
in either the principal or income of the Trust.

10.5 Applicable State Law. This Agreement has been exacuted and delivered

in the State of South Dakota, and all questions or law arising under this Agreement
shall be determined in accordance with the laws of South Dakota.

10.6 Captions. The headings of articles and sections are included solely for
convenience of reference. I any conflicts between any heading and the text of this

6
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Agreement exist, the text shall control.

IN WITNESS WHEREOF, Grantors have hereunto set their hands, and Truslee
has caused this instrument to be enacted by him.

GARY J. ﬁ% Grantor

. a/f/v/_‘,/
BETTYA. BECK, Grantor

ACCEPTANCE BY TRUSTEE

MATTHEW BECK, Trustee under the foregoing Trust, accepts the Trust and
agrees that he will faithfully administer and distribute the Trust according to its terms.

Dated this \SX_day of Movember, 1999,

MATTHEW BECK, Trustee

STATE OF SQUTH DAKOTA )
188
COUNTY OF MARSHALL )

On this the _\SY_ day of Mwember, 1999, before me, the undersigned officer,
personally appeared GARY J. BECK and BETTY J. BECK, husband and wife, known to
me or satisfactorily proven to be the persons whose names are subscribed to the within
instrumnent, and acknowledged that they executed the same for the purposes therein
contained,

in witness whereof | hereunto set my hand and official seal.

Qe

Qg ™, 2w Notary Public, South Dakota

(SEAL)

My Commission explres:
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STATE OF SOUTH DAKOTA )
85,
COUNTY OF MARSHALL )

On this the _\S' day of Nevember, 1988, before me, the undersigned officer,
personally appeared MATTHEW BECK, known to me or satisfactorily proven to be the
person whose name is subscribed to the within instrument and acknowledged that he
executed the same for the purposes therein confained.

In witness whereof | hereunto set my hand and official seal.

(SEAL) ‘Qg@“

Notary Public, South Dakota

N
My Commission expires: % 1, o0
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Fzepared by: .
law Offioe of Danny R, Bmsins, P.C.
2.0. Bon A

szitcton, BD 57430

§05-448~-5564

CONSENT TO MORTGAGE OF REAL ESTATE
OWNED BY TRUST

I, the undersigned, a secondary benefiolary of the B & B FARMS
TRUBT uv/t/a dated Novembar 1, 1999, herehy conssnt to tha Trustes
nortgaging or encumbering the following real estate to PLAINS

COMMERCE, BANE, Aberdeen, South Dakota:

Scuthwest Quarter (SWl1/4), Section Fourteen (14), éownship
One Rundred Twenty-seven North (127N), Range Sixty (60},
Wast of tha 5 P.M., Brown County, Stete of South Dakota.

Bouth Half (31/2) and East Half of Northwest Quarter
(EX/2NWN1/4), Section Fifteen {15}, Township One Hundred
Iwanty—-seven North (127N}, Range Sixuty (60}, West of the 5=
P.M., Brewn County, State of South Daketa.

Scutheast Quarter of Northeast Quarter (SELl/4NEl/4),
Scutheast Quarter of Northwest Quarter (SEL/4NW1/4},
Northwast Quarter of Southaast Quarter (NW1/48E1/4), Sectioen
Sixtean (16}, Township One Hundrad Twenty-seven North
{127N), Renge Sixty {60), Waest of the 5** P.M., Brown
County, State of South Dakota.

I am awaxe and understand that the Truste¢ has authority or
discretion to mortgags or encumber the trugt property, howaver
the proposed martgage to PLAINS COMMERCE BANK beneflts the
Trustee a2nd not all trust beneficiaries. This doecument confirms
ny consent to the mortgage of the real estate by Trustee and
sacondary beneficlary, MATTHEW BRECX. This consent iz limited to

the current proposed mortgage and any future mortgagss not to
exceed $800,000.00. This is not a consent to additional or new

loans and encumbrances, except as stated hersin and except for
axtenslions of the note and mortgages executed contemporangous to
thig consent and new mortgages up to the limits set Forth ‘herein.
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Dated this [gg_ day of m‘@!"_ 2015.

JCU'M;{-'}TJ 00 do bg
Jamie Moeakly (j“
STATE OF SOUTH DAKOTA )
COUNTX OF MARSHALL |
on this the Yo day of - Wdendesr , 2015, before me, the

undersigned officer, perscnally appeared JAMIE MOECKLY, known to
me or satisfactorily proven to be the person whose name L=
subscribed to the within instrument and acknewledged that she

executaed the same for the purposes therein centained.

InLH; ness Whereof I hersunto set my<1 ) end official saal,

]_.:-_&?_m
Notaxy Public, South Dakota

ﬁé%wﬁsion axpires: 0‘\(&»’\ ™, 2o\

T U Sy
# o rr"F _'}:‘ ::'s s "““""ﬁw"
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S$.D. Codified Laws § 55-2-3

Copy Citation

Current through acts received as of February 17th of the 2021 General Session of

the 96th South Dakota Legistative Assembly and Supreme Court Rule 70-06

LexisMexis® Scuth Dakota Codified Laws Annoiated Title 55 Fiduciaries

and Trusts (Chs. 55-1 — 55-19) Chapter 55-2 Trustees ~ Duties and
Liabilities (88§ 55-2«1 - §5.2.23)

55-2-3. Trustee prohibited from participating in
transactions involving interest of trustee adverse to
beneficiary — Exceptions.

Neither a trustee nor any of his agents may take part in any transaction concerning
the trust in which he or anyone for whom he acts as agent has an interest, present
or contingent, adverse to that of his beneficiary, except as follows:

{1) When the beneficiary does have the capacity to contract and, with a full
knowledge of the motives of the trustee and of all other facts concerning the
transaction which might affect his own decision and without the use of any influence
on the part of the trustee, permits the trustee to do so;

(2) When the beneficiary does not have the capacity to contract but the circuit
court, upon the like information of the facts, grants the like permission;

(3) When some of the beneficiaries have the capacity to contract and some do not
have it and the fermer grant permission for themselves and the circuit court for the

latter in the manner above prescribed; or
{4) When the instrument creating the trust expressly grants permission to the
trustee to buy, sell or lease property for the trust from or to the trust.

History
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INTEREST OF THE AMICUS CURIAE

The South Dakota Bankers Association (“SDBA”) is a trade association
comprised of almost all chartered banks in the state of South Dakota, and is principally
interested in the atmosphere for banking operations in South Dakota. SDBA believes the
Circuit Court’s decision conflicts with public policy and, if affirmed by this Court, could
lead to lenders’ non-defaulting customers bearing increased costs that are attributable to
defaulting debtors’ foreclosures.

SUMMARY OF ARGUMENT

At issue before this Court is the Circuit Court’s decision to grant attorneys’ fees to
a debtor in a foreclosure action. SDBA believes this decision is at odds with public
policy regarding attorneys’ fees and regulated lenders. Although the Circuit Court found
authority to grant attorneys’ fees in foreclosure actions through SDCL 15-17-38, the
statutory construct outlined by the Legislature, including specifically SDCL 15-17-39 and
SDCL 54-3-13, evidences a public policy that a defaulting debtor, and the property
securing that debt, should bear the costs of the foreclosure or other collection action taken
as a result of the debtor’s default. The costs of a foreclosure action, including attorneys’
fees, should not be passed along to the lender’s other non-defaulting customers. Thus,
the Circuit Court’s decision to grant attorneys’ fees to the debtor in this case should be
reversed.

ARGUMENT

A trial court's award of attorneys’ fees is reviewed by this Court under the abuse

of discretion standard. In re South Dakota Microsoft Antitrust Litigation, 707 N.W.2d

85, 97 (S.D. 2005) (citing Anderson v. Aesoph, 697 N.W.2d 25, 31 (S.D. 2005)).



The Circuit Court in this case determined that attorneys’ fees should be awarded
to the debtor in the underlying foreclosure action. South Dakota generally follows the
American Rule regarding attorneys’ fees, which is that each side bears its own attorneys’
fees, unless there is a “clear legislative grant of power” to permit an award of attorneys’
fee. Dakota Services, Inc. v. Wieman Land & Auction Company, 429 N.W.2d 480, 483
(S.D. 1988), citing First Bank v. Haberer Dairy and Farm Equipment, 412 N.W.2d 866,
874 (S.D. 1987). The Circuit Court relied on the authority of SDCL 15-17-38, which
provides that “[a]ttorneys’ fees may be taxed as disbursements on mortgage foreclosures
either by action or advertisement.” The SDBA believes the Circuit Court failed to
consider SDCL 15-17-39 and SDCL 54-3-13, the public policy evidenced by the
aforementioned statutes, and the implications of this decision for SDBA’s members and
their customers.

SDCL 15-17-39 provides that “[a]ny provision contained in any note, bond,
mortgage, or other evidence of debt that provides for payment of attorneys' fees in case of
default of payment or foreclosure is against public policy and void, except as authorized
by specific statute.” Regulated lenders, SDBA members included, are exempted from
this provision. SDCL 54-3-13 provides that “[r]egulated lenders and their assignees are
further exempt from the prohibition, operation, and effect of § 15-17-39, and regulated
lenders and their assignees may recover reasonable attorney's fees in the case of default
of payment if provided for in the note, bond, mortgage, or other evidence of debt.”

The public policy that is the foundation of this statutory construct is simple:
defaulting debtors should bear the costs of their debts rather than the non-defaulting

debtors. Regulated lenders provide services to many customers, and a majority of those



customers will not default on their notes, bonds, mortgages, or other debt. SDCL 54-3-13
allows regulated lenders to pass along to the defaulting customer the costs of attorneys’
fees during foreclosure actions.

Furthermore, consumer lenders rely upon statistical credit scoring models to set
loan interest rates commensurate with a borrowers’ risk of defaulting on the loan, known

as risk-based pricing. Michael Staten, PhD, Risk-Based Pricing in Consumer Lending,

11 J.L Econ. & Pol’y 33 (2005). In general, low-risk borrowers are demonstrably less
costly to serve than high-risk borrowers because of their lower incidence of losses and the
lower costs of servicing their delinquent accounts. Id., citing Phillip E. Strahan,

Borrower Risk and the Price and Nonprice Terms of Bank Loans, 90 Fed. Res. Bank of

N.Y. Staff Reports (1999). If lenders are, in effect, forced to bear the additional costs of
attorneys’ fees, rather than individuals who default, the additional costs for high-risk
borrowers would be essentially subsidized by low-risk borrowers. This result leads to an
increase in the overall cost of credit, and in turn, decreases access to credit.

The underlying facts that led to this appeal is not incompatible with the logic of
the above-described public policy. SDCL 54-3-13 is intended to avoid the circumstance
where customers of regulated lenders are forced to bear the cost of attorney fees
resulting from the default of another. The result of this decision conflicts with that public
policy. Here, the Circuit Court ultimately determined that Appellant’s mortgage over the
Debtor’s real estate was invalid and awarded attorneys’ fees to the Debtor. These
attorneys’ fees, if this decision is upheld, will be spread among the Appellant’s other

customers. The Circuit Court made no mention of either SDCL 15-17-39 or SDCL 54-3-



13, nor did it consider in its decision the public policy implications that accompany these
statutes.

Furthermore, although the outcome in this case may be harsh, the Legislature has
considered the repercussions of having regulated lenders bear the costs of attorneys’ fees.
If this particular outcome is inequitable, that is an issue for the Legislature to take up, not
the Court.

CONCLUSION

The result of this decision sets a precedent that could limit access to credit by
increasing the costs of credit, which is incompatible with the public policy that both
SDCL 15-17-39 and SDCL 54-3-13 are rooted in, and which the Circuit Court failed to
consider in its decision.

For the forgoing reasons, the SDBA respectfully requests that the judgment of the
Court of Appeals be reversed.

Dated this 11th day of June, 2021.
MAY ADAM GERDES & THOMPSON

LLP

BY: /s/ Brett Koenecke

BRETT KOENECKE
Attorneys for Amicus Curiae South Dakota
Bankers
Association
503 South Pierre Street, PO Box 160
Pierre, SD 57501-0160
Telephone: (605) 224-8803
Telefax: (605) 224-6289
Email: brett@mayadam.net
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PRELIMINARY STATEMENT
For consistency, this brief follows Appellant’s conventions in
referencing the parties and the Trust. Citations to the settled record and other
documents are as follows:
Clerk’s Index / Settled Record: “CI”
Plains Commerce’s Appendix: “App”
Moeckly’s Appendix: “JMApp”
JURISDICTIONAL STATEMENT
Moeckly does not dispute the Bank’s Jurisdictional Statement.
STATEMENT OF THE ISSUES

1. In 1999, Gary and Betty Beck put their farmland into an
irrevocable trust naming themselves as primary beneficiaries and
their children Brian Beck, Jamie Moeckly, and Matt Beck as
secondary beneficiaries. Matt was appointed Trustee. The Trust
contains a spendthrift clause forbidding use of the Trust estate
for a beneficiary’s debts. In 2015, Trustee Matt mortgaged the
Trust’s farmland to secure a $2 million personal loan from
Plains Commerce to Matt and his wife, Kelley. Did the Trust’s
spendthrift clause forbid using the Trust Estate to secure the
personal debts of beneficiary Matt Beck and his wife Kelley?

The circuit court ruled that the mortgage violated the spendthrift
provision and exceeded Trustee Matt’s authority thus rendering
the mortgage void as to the Trust.

In re Florence Y. Wallbaum Revocable Living Tr. Agreement,
2012 S.D. 18,813 N.W.2d 111

Matter of Cleopatra Cameron Gift Tr., Dated May 26, 1998,
2019 S.D. 35,931 N.W.2d 244

In re Est. of Stevenson, 2000 S.D. 24, 605 N.W.2d 818

SDCL 55-1-35
SDCL 55-1-37



SDCL 55-1-41

2. The Trust document has no clear and unmistakable
provision authorizing self-dealing. Was it impermissible self-
dealing when Trustee Matt mortgaged the Trust land as security
for the personal loans of himself and his wife or did an
exception to the rule against self-dealing apply?

The circuit court ruled that Trustee Matt’s mortgage constituted
unauthorized self-dealing and no exception applied.

In re Est. of Stevenson, 2000 S.D. 24, 605 N.W.2d 818

SDCL 55-2-3(1)
SDCL 55-2-8

3. Plains Commerce obtained and reviewed a copy of the
Trust document prior to issuing personal loans to Matt and
Kelley. The Bank knew that the trust document must give the
trustee the ability to use trust assets for lending purposes. Could
the Bank rely on a Certificate of Trust to accept the mortgage
over Trust land even though it had reviewed the Trust document
itself that forbade such mortgages?

The circuit court ruled that the Bank could not rely on the
Certificate of Trust when it had received, reviewed, and knew
the actual terms of the Trust document.

SDCL 55-4-51.1
SDCL 55-4-53
SDCL 55-4-54

4. When Trustee Matt mortgaged the Trust Estate to Plains
Commerce Bank, the beneficiaries signed documents called
“Consent to Mortgage” that purported to consent to Trustee Matt
granting the mortgage for his personal debts. Do the “Consents”
constitute alterations or amendments to the Trust document?

The circuit court ruled that the “Consents” were not amendments
to the Trust document.

Black’s Law Dictionary, 6th ed. (1990)



5. Plains Commerce Bank commenced this mortgage
foreclosure action to foreclose on Trust real estate. The circuit
court ruled that the mortgage was void and dismissed the Bank’s
action against the Trust. SDCL 15-17-38 permits attorney’s fees
to be taxed as disbursements in mortgage foreclosures by action.
Did the circuit court abuse its discretion in awarding attorney’s
fees to Intervenor Moeckly when she prevailed over the Bank in
its mortgage foreclosure action?

The circuit court awarded attorney’s fees to Moeckly.

Crisman v. Determan Chiropractic, Inc., 2004 S.D. 103, 687 N.W.2d
507

Ctr. of Life Church v. Nelson, 2018 S.D. 42, 913 N.W.2d 105
Kimball Inv. Land, Ltd. v. Chmela, 2000 S.D. 6, 604 N.W.2d 289
Eagle Ridge Estate Home Owners Association, Inc. v. Anderson,
2013 S.D. 21, 827 N.W.2d 859

SDCL 15-17-38

6. Amicus Curiae South Dakota Bankers Association argues
that defaulting debtors must bear the costs of foreclosures
resulting from the default. Is the Trust a defaulting debtor when
the circuit court decided the mortgage was void and the Trust
had no obligation to the Bank?

This argument was never presented to the circuit court.

Argus Leader v. Hagen, 2007 S.D. 96, 739 N.W.2d 475
AMCO Ins. Co. v. Emps. Mut. Cas. Co., 2014 S.D. 20, 845
N.W.2d 918

In re W. River Elec. Ass'n, Inc., 2004 S.D. 11, 675 N.W.2d 222
Kimball Inv. Land, Ltd. v. Chmela, 2000 S.D. 6, 604 N.W.2d
289

SDCL 15-17-39

SDCL 54-3-13

STATEMENT OF THE CASE
Plains Commerce Bank foreclosed on a mortgage on Brown County

farmland (JMApp089, Complaint) held in the irrevocable B&B Farms Trust



(JIMApp001, 1 2, citing IMApp011). Because the grantors did not want banks
or the government to get their land to pay for nursing home care (JMApp002, |
4, citing IMApp021), they included an unambiguous spendthrift clause in the
Trust (JMAppO006, | 51, citing IMApp014).

Despite the spendthrift clause, which the Bank knew about (JMApp003,
{1 18, citing IMApp042), Trustee Matt Beck mortgaged the Trust’s land to
secure $2 million in personal loans to himself and his wife, Kelley (JMApp007,
61, citing IMApp033). Matt and Kelley immediately defaulted, and the Bank
foreclosed. (App 34, 1 23, citing Cl 1039-1040.)

Judge Scott P. Myren decided this case on cross motions for summary
judgment. (App 1-2.) The deciding factor to the court was the clear protection
intended and provided by the spendthrift provision to ensure “no individual
beneficiary could threaten the security of the assets of the trust by their
actions.” (App 8, Circuit Court’s Memorandum Opinion.) The circuit court
entered judgment against the Bank, holding the mortgage void and
unenforceable. (App 1-2.) The Bank appeals that decision.

Moeckly moved for attorney’s fees under SDCL 15-17-38. (Cl 1174.)
The matter was heard by Judge Richard Sommers, who granted Moeckly’s
motion (App 17-18) and entered Findings of Fact and Conclusions of Law

(App, 19-22). The Bank appeals that decision.



STATEMENT OF FACTS

Gary and Betty Beck established their “B & B Farms Trust” on
November 1, 1999. (JMApp001, 1 1, citing IMApp016-017.) They are named
as the beneficiaries. (JMApp 001, { 1, citing JIMApp010). The Trust is
irrevocable. (JMApp001, § 2, citing IMApp011.) They appointed Matthew
Beck as trustee. (JMApp002, | 3, citing IMApp010.) Gary and Betty put the
land in trust because they did not want banks or the government getting their
land to pay for nursing home care. (JMApp002, | 4, citing IMApp021.) It was
important for Betty and Gary that the farm stay intact for the family.
(JIMApp002, 1 5, citing IMApp022-023.)

The Trust’s Article VIII is a spendthrift provision. (JMApp006, § 51,
citing JIMApp014.) The Trust does not contain any language authorizing the
trustee to self-deal. (JMApp0O7, | 55, citing IMApp010-017.) There is no
evidence that the Trust has ever been modified. (JMApp006, § 54.)

The secondary beneficiaries are Betty and Gary’s children: Brian Beck,
Jamie Moeckly, and Matthew Beck. (JMApp002, { 6, citing IMApp010.) In
2015, Matthew was in financial trouble, so he sought financing from Plains
Commerce Bank to pay off his other lenders. (JIMApp002, § 7, citing
JMApp033.)

Lance Vilhauer was the Plains Commerce Bank employee who
processed Matt’s loan request. (JMApp002, 1 12, citing IMApp039-040.)

When a loan involves a trust, Plains Commerce Bank asks for a copy of the



trust agreement, which it then turns over to the bank’s counsel for review.
(JIMApp002, 1 13, citing IMApp041.) Lance Vilhauer reviews the trust
documents to see whether there are restrictions or limits on whether the trust
assets can be used for collateral. (JMApp002, 1 14, citing IMApp041.) Lance
Vilhauer knew that the trust agreement must give the trustee the ability to use
the trust assets for lending purposes. (JMApp003, 1 15, citing IMApp041.)

When a trust seeks a loan, the Bank is aware that you need to know who
the trustee is and what is spelled out in the trust. (JMApp003, 1 16, citing
JMApp041.) Matt Beck sent a copy of the B&B Farms Trust Agreement to
Lance Vilhauer. (JMApp003, § 17, citing IMApp049.) Lance Vilhauer
reviewed the B&B Farms Trust agreement. (JMApp003, 1 18, citing
JMApp042.) It was a “red flag” to Lance Vilhauer that Matthew was trying to
self-deal under the trust. (JMApp003, 19, citing IMApp042.) Lance Vilhauer
knew Matt could not self-deal under the trust agreement. (JMApp003, 1 20,
citing JIMApp042.)

The Bank considered loaning Matt the money, but only if he mortgaged
the Trust’s property. (JMApp003, T 21, citing IMApp043.) The Bank decided
that Matt could mortgage the trust land if the beneficiaries consented to the
mortgage. (JMApp003, 1 22, citing IMApp044.)

It was not until a year or year and a half prior to her deposition (held
October 3, 2018) that Betty, as one of the primary beneficiaries, had any

knowledge that Matt had debt problems. (JMApp002, 8, citing IMApp024.)



Betty would have wanted to know if Matt was having debt problems while he
was trustee over the property. (JMApp002, 9, citing IMApp024.) Betty did
not know until her October 3, 2018, deposition that Matt had a debt of
approximately $2.1 million. (JMApp002, { 10, citing IMApp025.) Matt’s
personal debt of about $2.1 million is something Betty probably would have
wanted to know about. (JMApp002, § 11, citing IMApp026.)

Attorney Danny Smeins drafted the “Consent to Mortgage of Trust Real
Estate Owned by Trust” documents for the beneficiaries and secondary
beneficiaries to sign. (JMApp003, { 23, citing IMApp049-050.) In part, the
“Consent” states:

| am aware and understand that the Trustee has authority or

discretion to mortgage or encumber the trust property, however

the proposed mortgage to Plains Commerce Bank benefits the

Trustee and not all trust beneficiaries. This document confirms

my consent to the mortgage of the real estate by Trustee and

secondary beneficiary, Matthew Beck. This consent is limited to

the current proposed mortgage and any future mortgages not to

exceed $800,000.00.

(JMApp003, 1 24, citing IMApp062-063.)

The Bank understood the “Consents” to permit an $800,000 mortgage
principal amount plus any other terms and conditions found in the mortgage.
(JIMApp004, 1 25, citing IMApp045.) However, Betty Beck understood that
the trust land would be obligated to just $800,000. (JMApp004, { 26, citing

JMApp027.)



Brian Beck reviewed the “Consent to Mortgage” with Danny Smeins.
(JIMApp004, 1 27, citing IMApp068.) Brian understood from Danny Smeins
that by signing the “Consent to Mortgage” document, he was allowing Matt to
mortgage his third of the trust. (JIMApp004, § 28, citing IMApp068-069.)
Brian understood from Danny Smeins the $800,000 number in the “Consent to
Mortgage” was Matt’s one-third of the value of the Trust land. (JMApp004, |
29, citing JIMApp069-070.) Brian understood the mortgage on Trust land was
to be for Matt personally and not for the Trust. (JMApp004, § 30, citing
JMApp071.) Brian did not see a copy of the Trust Agreement until after
January 15, 2018. (JMApp004, § 31, citing IMApp068.)

Jamie did not know there was a trust for the family farm until October
2015. (JMApp004, § 32, citing IMApp076.) Jamie’s mother, Betty, told Jamie
to speak with attorney Danny Smeins to sign some papers because they wanted
to sell their land to Matt. (JMApp004, 1 33, citing IMApp076.) Betty told
Jamie that if Jamie did not sign the consent to sale papers, she could not be a
part of Betty’s life any longer. (JMApp004, 1 34, citing IMApp078.)

Jamie’s dad, Gary, came to her house in October or November 2015
after Betty had been there, and he was upset that Jamie had not signed the
papers. (JMAppOO05, 1 38, citing IMApp078.) Gary told Jamie she was
probably going to hell if she did not do as he asked. (JMApp0O05, 39, citing
JMApp078.) Jamie and her parents had had difficulties in their relationship

prior to that point, although she got together with her parents just about every



week until they wanted her to sign the papers. (JMAppO005, 40, citing
JMApp078-079.) With the consent to mortgage, Jamie knew her parents would
not talk to her any longer if she refused to sign it. (JMApp005, { 41, citing
JMApp081.)

Jamie had an office conference with Danny Smeins in which he told her
Matt had about $500,000 of debt. (JMAppO05, | 36, citing IMApp076.)
Jamie signed the consent to mortgage so Matt could take his note with Plains
Commerce Bank, which she thought was the best way to protect the Trust and
her parents’ interest, and to patch things up with her parents. (JMApp005, | 42,
citing JMApp080.) Jamie thought that if she signed the consent to mortgage,
she would be protecting the Trust and her parents by helping Matt get back on
his feet. (JMAppPO05, 43, citing IMApp080-081.) Jamie thought the consent
to mortgage meant Matt could take a loan up to $800,000 and use $800,000
value of the trust to do that, but not any more than that. (JMApp005, | 44,
citing JMApp082.) Jamie did not think the consent to mortgage allowed
interest, charges, penalties, etc. (JMAppOO5, § 45, citing IMApp081, 084-085.)
Jamie believed from speaking with Mr. Smeins that just Matthew’s third of the
Trust would be affected. (JMAppOO05, § 46, citing IMApp083, 086.)

When she was asked to sign the consent to mortgage, Jamie never saw or
had an opportunity to review the mortgage or the guaranty. (JMApp006, {47,
citing JIMApp088.) At the time she signed the consent to mortgage, Jamie had

not seen a copy of the Trust Agreement, nor did she know any of the terms of



the Trust Agreement. (JMApp006, 1 48, citing IMApp088.) Jamie had tried to
get a copy of the Trust Agreement from Mr. Smeins by email and by phone, but
he never gave her one. (JMAppOO06, 1 49, citing IMApp088.) Jamie never saw
a copy of the Trust Agreement until after January 2018. (JMApp006, | 50,
citing JIMApp077.)

On November 25, 2015, Matt and Kelley Beck gave a promissory note to
Plains Commerce Bank in the amount of $1,855,000.00. (JMApp007, § 57,
citing IMApp090, IMApP098-101.) On December 14, 2015, Matt and Kelley
Beck gave a promissory note to Plains Commerce Bank in the amount of
$370,000.00. (JMApp007, 1 58, citing IMApp090, IMApp102-105.) On
November 25, 2015, trustee Matt Beck executed a mortgage to Plains
Commerce Bank to secure loans to borrowers Matt Beck and Kelley Beck.
(IMApp007, 1 59, citing IMApp090, IMApp106-121.) Also on that date,
trustee Matt executed a Guaranty to Plains Commerce Bank to secure loans to
borrowers Matt Beck and Kelley Beck. (JMApp007, { 60, citing IMApp093,
IMApp122-125.)

Matt Beck mortgaged the Trust land to secure $800,000 of the
approximately $2 million loan from Plains Commerce Bank. (JMApp007, { 61,
citing JIMApp033-034.) Jamie’s desire has been to protect her “grandpa’s
land,” to not have it be sold, and to keep it in the family. (JMApp007, | 62,

citing JIMApp087-088.)
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STANDARD OF REVIEW

The grant of a summary judgment motion is subject to de novo review.
In re the Matheny Family Trust, 2015 S.D. 5, 1 7, 859 N.W.2d 609, 611. “We
will affirm the circuit court on summary judgment if it is correct for any
reason.” A-G-E Corp. v. State, 2006 S.D. 66, 1 13, 719 N.W.2d 780, 785
(citation omitted).

On appeal, this Court will “determine only whether a genuine issue of
material fact exists and whether the law was correctly applied.” Hass v.
Wentzlaff, 2012 S.D. 50, § 11, 816 N.W.2d 96, 101. “If there exists any basis
which supports the ruling of the trial court, affirmance of a summary judgment
Is proper.” Id.

““Cases involving the interpretation of written documents are
particularly appropriate for disposition by summary judgment, such
interpretation being a legal issue rather than a factual one.”” Estate of Lien v.
Pete Lien & Sons, Inc., 2007 S.D. 100, 1 10, 740 N.W.2d 115, 119 (quoting
Kimball Inv. Land, Ltd. v. Chmela, 200 S.D. 6, 1 7, 604 N.W.2d 289, 292).
Here, both sides moved for summary judgment.

ARGUMENT

This case raises important concerns about spendthrift provisions in

irrevocable trusts. Here, the B&B Farms Trust has a spendthrift clause that

explicitly prohibited using the Trust estate for a beneficiary’s personal debts.
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Both Trustee Matt and Plains Commerce Bank disregarded the spendthrift
protection and entered into a self-dealing mortgage that put the Trust estate at
risk for a beneficiary’s personal debts. The circuit court correctly determined
that the spendthrift provision controls under statutory mandate and South
Dakota Supreme Court case law.

1. The Trust’s spendthrift clause prohibited mortgaging the

Trust estate to secure a beneficiary’s personal debts, thus

rendering the mortgage void and unenforceable.

The Bank addresses the irrevocable Trust’s spendthrift provision in
abbreviated fashion mid-way through its appellate brief. However, the
unambiguous spendthrift provision is the central issue in this case.

Gary and Betty protected their farm from banks and the government
(JMApp002, 1 4) by adding a spendthrift clause at Article VIII, forbidding the

use of the Trust estate for a beneficiary’s debts:

ARTICLE VIII.
PROTECTION OF TRUST FUND

No title in or to any Trust fund created under this
Agreement shall vest in any beneficiary, and neither the principal
nor the income of the Trust Estate shall be liable for the debts of
any beneficiary, and no beneficiary shall have any power to
transfer, encumber or in any manner, other than by power of
appointment or withdrawal expressly granted hereunder, to
anticipate or dispose of his or her interest in any Trust Estate
hereunder, or the income produced thereby, prior to the actual
distribution thereof by the Trustee to such beneficiary.

(JMApp00S, 1 51.)

12



When interpreting a trust, courts must ensure “that the intentions and
wishes of the trustor are honored.” In re Florence Y. Wallbaum Revocable
Living Tr. Agreement, 2012 S.D. 18, 1 20, 813 N.w.2d 111, 117. “If the
language of the trust instrument makes the intention of the settlor clear, it is our
duty ‘to declare and enforce it.””” Id. (citation omitted).

Avrticle VIII’s second clause broadly and unequivocally forbids making
the Trust Estate liable for beneficiary Matt’s personal debts. Yet that is what
happened. The Trust’s only asset — land — was mortgaged for beneficiary
Matt’s debt. It also secured Kelley’s debt, who neither had nor has any interest
in the Trust. They defaulted, now the Bank wants to hold the Trust liable for
their debts. The second clause forbids holding the Trust liable. Unlike the third
clause (discussed below), there is no exception in this clause; it is an absolute
prohibition.

Article VIII’s third clause states that beneficiary Matt cannot “transfer,”
“encumber,” or in any manner “anticipate or dispose” of his future interest in
the Trust Estate prior to receiving a distribution. Where the second clause
protects the principal and income from liability, the third clause prohibits a
beneficiary from, generally, encumbering or disposing of his interest prior to its
distribution. Matt has received no distribution from the Trust, and he will not
receive one until Betty dies. (See Article 4.3, App 53.) So when Matt signed

the mortgage in 2015, he had no distribution or any other interest to encumber.
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The Bank relies on this third clause to justify Trustee Matt’s self-dealing
mortgage. But the Bank offers contradictory interpretations of that clause,
particularly which beneficiary is referred to in the phrase “no beneficiary shall
have . ...” The Bank has maintained that the $800,000 mortgage amount
represented beneficiary Matt’s future share of the Trust. It did so on page 7 of
its Brief: “Jamie and Brian understood the $800,000 represented approximately
one-third of the value of the Trust land, which would equal Matt’s share upon
the deaths of Gary and Betty.” (Emphasis added.) The Bank again so admitted
on page 14 of its Brief: “Jamie understood that Matt was to pay Plains
Commerce with personal funds and if he was unable to do so, the Bank would
be paid from Matt’s share of the Trust.” (Emphasis added.) Those admissions
were undisputed material facts the Bank agreed to in summary judgment. (See
App 41, 1 29, admitted to at App 47; see also App 42, 46, admitted to at App
42))

Yet in Section 111 of its Brief, particularly page 23, the Bank changes
course, implying that beneficiaries Gary and Betty were disposing of their
distribution interests in the Trust Estate. But either way the Bank tries to
interpret it, the third clause prohibits what happened. Beneficiary Matt could
not encumber or dispose of an interest he would not have till his parents died.
Nor could Gary and Betty dispose of an interest in land that had not been

distributed to them.
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Notably, the third clause refers to the same beneficiary throughout, “No
beneficiary shall have any power . . . other than by power of appointment or
withdrawal expressly granted hereunder . . . to anticipate or dispose of his or
her interest . . . .” If Matt wanted to dispose of his future interest, he must have
an expressly granted power to do it. That is, the beneficiary whose interest is to
be disposed must be the beneficiary with the power of appointment or
withdrawal. But the Bank’s position is that Gary and Betty could exercise
Avrticle 6.2 enabling a different beneficiary — Matt — to leverage his future
interest. That is not how the third clause reads. It refers to the same
beneficiary. The “express grant” must be to the beneficiary disposing of that
same beneficiary’s interest.

The third clause’s “power of appointment” exception applies only when
the beneficiary 1) has a power of appointment 2) expressly granted in the Trust
3) to do the prohibited act. All three of those elements fail here. Nowhere does
the Trust expressly grant a power of appointment or withdrawal to beneficiaries
Matt, Gary, or Betty. With no express grant, the exception clause does not
apply in this case.

The spendthrift provision at Article VIII is clear and reveals the trustors’
intent to prevent beneficiaries from encumbering the farmland. A court must
declare and enforce that intent. As this Court emphasized, “[o]ur Legislature

has placed formidable barriers between creditor claims and trust funds protected
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by a spendthrift provision.” Matter of Cleopatra Cameron Gift Tr., 2019 S.D.
35, 126, 931 N.W.2d 244, 251.

One barrier is SDCL 55-1-37, stating that spendthrift provisions apply to
both “distribution interests and remainder interests.” That statute also
emphasizes that a spendthrift provision is a “material provision of a trust.”
Another barrier is SDCL 55-1-35: “A declaration in a trust that the interest of a
beneficiary shall be held subject to a spendthrift trust is sufficient to restrain
voluntary or involuntary alienation of a beneficial interest by a beneficiary to
the maximum extent provided by law.” And a third barrier: “If the trust
contains a spendthrift provision, no creditor may reach present or future
mandatory distributions from the trust at the trust level.” SDCL 55-1-41. Nor
may a court order “a trustee to distribute past due mandatory distributions
directly to a creditor.” Id.

In 2015, when the Bank decided to loan money to Matt, those statutes
protected the Trust from creditors like the Bank. Trustee Matt and the Bank
disregarded them, and the very situation the spendthrift provision was designed
to avoid was realized.

In Cleopatra Cameron Gift Trust, this Court held that a California child
support order could not be enforced against a South Dakota spendthrift trust
despite the Full Faith and Credit Clause of the United States Constitution.
Cleopatra Cameron Gift Tr., 2019 S.D. 35, 1 1, 931 N.W.2d at 245-46. How

much less should a mortgage and guaranty be enforced against the B&B Farms
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Trust with its spendthrift provision. The provision removes from beneficiaries
the power to transfer, encumber, or to dispose of their interest in the Trust. So
Matt’s mortgage was forbidden by the Trust Agreement and is void and
unenforceable against the Trust.

A. The Trust’s Article 6.2 does not override the spendthrift clause.

In Section 111 of its Brief, the Bank claims the Trust, at Article 6.2,
authorized Trustee Matt to mortgage Trust property for his personal gain. That
article states:

The Trustee is not authorized to sell, option or dispose of any

interest in the real estate during the lifetime of GARY J. BECK

except upon the unanimous written consent of both the primary

beneficiaries.
(App 56.) But the Bank’s argument that Trustee Matt can use Article 6.2 to
avoid the spendthrift clause and self-deal divorces Article 6.2 from clearly
settled fiduciary duty law. A trustee’s general power to deal with trust property
Is not license to self-deal — “the powers must always be used for the trust and its
beneficiaries, not for the trustee.” In re Estate of Stevenson, 2000 S.D. 24, | 17,
605 N.W.2d 818, 822. If the power to self-deal is not specifically articulated,
that power does not exist. Bienash v. Moller, 2006 S.D. 78, § 14, 721 N.w.2d
431, 435.

Rather than benefitting himself, Trustee Matt “is bound to act in the

highest good faith toward his beneficiary . . ..” In re Estate of Stevenson, 2000

S.D. 24,19, 605 N.W.2d at 821 (quoting SDCL 55-2-1). Nor may Trustee
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Matt “use or deal with the trust property for h[er] own profit or for any other
purpose unconnected with the trust.” Id. (quoting SDCL 55-2-2). And as a
fiduciary, he “must act with utmost good faith and avoid any act of self-dealing
that places his personal interest in conflict with h[er] obligations to the
beneficiaries.” 1d. (quoting American State Bank v. Adkins, 458 N.W.2d 807,
811 (S.D.1990)). That law is the lens through which Article 6.2 must be
interpreted. With written consent, the general power to sell, option, or dispose
must be exercised for the beneficiaries’ benefit alone.

In Estate of Stevenson, the trustee had relied on a trust provision giving
her power to lease trust farmland to justify leasing that property to her husband.
2000 S.D. 24, 117, 605 N.W.2d at 822. This Court held the leases void,
explaining, “Although these provisions provide the trustee the powers to deal
with the trust property as if it were her own, the powers must always be used
for the trust and its beneficiaries, not for the trustee.” Id. As with the trust
provisions discussed in Estate of Stevenson, Article 6.2 does not clearly and
unmistakably permit beneficiary Matt to dispose of his future interest in the
Trust. It is no more than a general provision giving Matt a trustee’s standard
authority over the trust property — assuming unanimous written consent — which
use, as always, carries with it the responsibility of being “wholly for the benefit
of the trust.” Estate of Stevenson, 2000 S.D. 24, 19, 605 N.W.2d at 820-21.

Further, on Article 6.2, the Bank’s adopts a contradictory position, which

is essentially this: Under Article VIII, while no beneficiary can use trust assets
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for personal debts, Article 6.2 permits that very act so long as Gary and Betty
agree. But Gary and Betty cannot agree to something under Article 6.2 that
they expressly said they do not agree to in Article VIII. Each provision must be
given full application.

A more natural reading of the two provisions — that harmonizes them,
rather than sets them in contradiction — is that Article 6.2 enables Gary and
Betty to authorize the trustee to sell, option, or dispose of interests in real estate
for the benefit of the trust, while Article VIII forbids spendthrift actions that are
inherently not for the benefit of the trust. So both provisions have the same
goal: protect the trust estate — the opposite of what Matt did.

B. The Trust’s Article 4.1 does not override the spendthrift clause.

The Bank contends that Trustee Matt had power to mortgage Trust land
under Article 4.1, which states in pertinent part:

Granters acknowledge that the real estate assets to be made part of

the Trust may be mortgaged to secure debts of the Trust or debt

secured by real estate at the time of creation of the Trust.

The Bank is wrong for two reasons. First, bad timing: Article 4.1 specifically
mentions debt “secured by real estate at the time of creation of the Trust.” The
Trust was created in 1999. Trustee Matt did not mortgage the trust land until
2015 for his and his wife’s $2 million debt incurred in 2015. (See App 44, 11

57-59, admitted by the Bank at App 50; also see App 25, 1 22, and response to

it at App 34.)
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Second, the debt at issue is not a “debt of the trust.” The debt belongs to
Matt and Kelley Beck; they alone gave the promissory notes of over $2 million
for which the Trust land was mortgaged. There is no dispute of fact on that
point. (See App 44, 11 57-59, admitted by the Bank at App 50.) In the Bank’s
Statement of Undisputed Material Fact, it makes no claim that Plains
Commerce was financing debt of the Trust, even stating in SUMF No. 22 that
“[t]he mortgage provided the Trust land as collateral for a $1,855,000 loan to
Matthew and Kelley Beck.” (App 25, admitted to at App 34.) In response to
Moeckly’s Statement of Undisputed Material Facts, the Bank wrote, “Plaintiff
does not believe there are any material issues of fact which need to be
tried . ...” (App 46, top of page.) The debt indisputably belonged to Matt and
Kelley alone.

The Bank confirmed that point at the summary judgment motions
hearing. The circuit court directly asked counsel for Plains Commerce, “Do
you think that there is a factual dispute over whether the money that Matthew
was securing by the mortgage was debt of the estate?” (IMApp128, p. 5:7-9.)
Counsel responded, “I don't think there is a -- no, | don't think there is a
material factual dispute that should preclude summary judgment for either,
frankly, for either side.” (JMApp128, p. 5:16-18.)

Yet in this appeal, the Bank belatedly attempts to argue a factual dispute
about who the debt belonged to when it did not do so in summary judgment.

(See Bank’s Brief, p. 24, arguing a dispute of fact.) This is improper. A-G-E
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Corp. attempted to do the same thing in A-G-E Corp. v. State, 2006 S.D. 66,
719 N.W.2d 780. This Court noted, “[n]or did A-G—E argue below that
genuine issues of material fact existed. Now on appeal, A-G-E asserts for the
first time that such issues existed.” This Court found A-G-E Corp’s about-face
improper: “This Court does not review issues raised for the first time on appeal.
Therefore, this issue is not properly before the Court and will not be
addressed.” A-G-E Corp. v. State, 2006 S.D. 66, 11 18-19, 719 N.W.2d 780,
786.

As there are no disputes of fact, the circuit court’s analysis is accurate
and should be affirmed in this appeal:

If the mortgage in question in this suit is not for “debt of the

estate” or debt secured by the real estate at the time of the creation

of the trust” it did not fall within the trustee’s mortgage authority

under Article IV of the trust. There is no legitimate factual

dispute that the loan secured by Matthew was not debt which fell

within either of those two categories. Accordingly, Provision 4.1

did not authorize Matthew Beck to mortgage the trust property in

the circumstances evidenced by this case.

2. The Trust did not clearly and unmistakably authorize Trustee Matt
to enter the self-dealing mortgage.

On page 8 of its Brief, the Bank acknowledges that the Trust has no
“clear and unmistakable language” authorizing self-dealing as Estate of
Stevenson would require. 2000 S.D. 24, { 15, 605 N.W.2d at 822. But the
Bank argues that SDCL 55-2-3(1), enabled the trustee to grant the self-dealing
mortgage. That is, the Bank claims the beneficiaries could approve Trustee

Matt’s self-dealing transaction if they had full knowledge of his motives and all
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other facts which might affect their decision, and, here, the Consents show that
the beneficiaries approved of Trustee Matt’s actions. The Bank’s argument
fails for two reasons: the beneficiaries did not have full knowledge of Trustee
Matt’s motives with all other facts concerning the transaction and the Bank
cannot overcome the presumption of undue influence at SDCL 55-2-8.

First, the Bank has acknowledged that the beneficiaries did not have full
knowledge of the motives or facts. In its response to Moeckly’s Statement of
Undisputed Material Facts, the Bank largely agreed that Betty, Brian, and Jamie
lacked material information related to the mortgage. (See App 41-43, 11 25-50,
with responses at 47-49.)

If the beneficiaries here did not have “full knowledge” of Matt Beck’s
motives or the important facts, then the Consents fail the strict standard of
SDCL 55-2-3(1), requiring full knowledge of the trustee’s motives and all other
facts which might affect their decision.

Betty Beck would have wanted to know if Matt was having debt
problems while he was trustee over the property (JIMApp002, § 8, admitted by
the Bank at App 46), but she did not know until October 3, 2018, deposition
(nearly three years after she signed the “Consent”) that Matt had an
approximate debt of $2 million. (JMApp002, T 10, admitted by the Bank at
App 46.) She would have wanted to know about that. (JMApp002, T 11,

admitted by the Bank at App 46.)
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Brian Beck understood from Danny Smeins that by signing the “Consent
to Mortgage” document, he was allowing Matt to mortgage his third of the
trust. (JMApp004, 11 28-29, admitted by the Bank at App 47.) However, Brian
Beck did not see a copy of the Trust Agreement until 2018 (JMApp004, { 31,
admitted by the Bank at App 47), and so he could not have known that the
mortgage directly violated the spendthrift provision.

Jamie did not even know there was a trust until October 2015, when she
was being asked to sign the consents. (JMApp004, § 32, admitted by the Bank
at App 47.) She tried to get a copy of the Trust Agreement, but never received
one. (JMAppOO06, T 49, admitted by the Bank at App 49.) She did not see a
copy of the Trust Agreement until after January 2018. (JMAppO006, 1 50,
admitted by the Bank at App 49.) She never saw a copy of the mortgage
referred to in the “Consent” (JMAppO0O06, T 47, admitted by the Bank at App
49), and she did not think the consent to mortgage allowed interest, charges,
penalties, etc. (JMAppOO5, 1 45, Bank’s response at App 48 — the Bank says it
denies this fact, but a close reading shows it actually agrees with it.) Jamie
thought Matt was only dealing with a debt of about $500,000. (JMApp005,
36, admitted by the Bank at App 48.) She thought that if she signed the
“Consent,” it was the best way to protect the Trust and her parents (JMApp0O05,
111 42-43, admitted by the Bank at App 48), who, incidentally, had threatened
never to speak to her again if she refused to sign. (JMApp004-005, 11 34, 39,

admitted by the Bank at App 47-48.)
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Jamie’s desire has always been to protect her “grandpa’s land” and keep
it in the family. (JMApp007, 1 62, admitted by the Bank at App 50.) She
thought the “Consent” would protect the trust land. It actually exposed it to
danger. Because she believed the “Consent” when it claimed that Matt had
authority to mortgage the land for personal gain, Jamie took the only protective
measure she thought was available to her, which was to limit the exposure to
$800,000. If she had been provided with the Trust Agreement, she would have
realized that she could have shut this terrible deal down entirely. She would
also have realized the extent of her own interests in the trust as a secondary
beneficiary and could have protected them. However, she was not given any of
that material information, and she decided to sign the “Consent” with a
misunderstanding of the facts and motives.

While SDCL 55-2-3(1) provides an avenue by which a trustee may
participate in a transaction that is adverse to a beneficiary’s interest, it cannot
override the Trust Agreement’s specific prohibition on beneficiaries
encumbering the trust fund. Even if it could overcome the spendthrift
provision, before the beneficiaries could provide legitimate consent to the
proposed transaction, they had to be fully informed. They indisputably were
not. The “Consent” fails to meet the strict requirements of SDCL 55-2-3(1), so
Trustee Matt’s attempt to self-deal and side-step the spendthrift clause was

prohibited.
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Further, the circuit court determined that the Bank had not overcome the
presumption of undue influence and lack of consideration that attends
transactions between a trustee and his beneficiary. See SDCL 55-2-8; Estate of
Stevenson, 2000 S.D. 24, 1 19, 605 N.W.2d at 823 (“SDCL 55-2-8 provides
that when a trustee obtains an advantage from the beneficiary, it is presumed
that the beneficiary entered into the transaction ‘without sufficient
consideration and under undue influence . .. .”). Here, the circuit court
reviewed Brian, Betty, and Jamie’s lack of knowledge and ruled as follows:

Clearly, based on those undisputed factual matters alone, this

court must conclude that the beneficiaries of the Trust did not

have "full knowledge of the facts concerning the transaction," and

together with the presumption in SDCL § 55-2-8, cannot be said

to have validly consented to Matthew Beck mortgaging the Trust

assets. Those undisputed facts alone make it impossible for

Matthew Beck to overcome the presumption in SDCL 55-2-8.

(App 14.) The circuit court’s ruling should be affirmed.

3. Plains Commerce Bank possessed and had reviewed the actual Trust
document, so it could not rely on the Certificate of Trust.

In Section I, p. 17, of the Bank’s Brief, it argues that it “had a right to
rely upon the Certificate of Trust which stated the Trustee had the authority to
mortgage real estate.” But whether the Trustee had authority to mortgage the
Trust real estate is not the right question; rather, it is whether the Trustee had
the right to self-deal with Trust real estate for his and his wife’s exclusive
benefit when that land was held in an irrevocable spendthrift Trust that the

Bank knew about.
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In summary judgment, the Bank did not dispute that it had a copy of the
Trust Agreement, which it reviewed and sent to its counsel. (See App 39, 11
12-20, admitted by the Bank at App 46-47.) The Bank acknowledged that its
counsel advised that the beneficiaries’ consent be obtained before the Trust land
was used as collateral. (App 40, § 22, and Bank’s response at App 47.) The
Bank did not rely on the Certificate of Trust, further evidenced by its plan to get
the consent of the beneficiaries. Without reliance on the Certificate of Trust,
SDCL 55-4-53 and 54 are inapplicable.

But even if the Bank did rely on the Certificate, the Bank knew that just
because the Certificate of Trust lists a power to mortgage does not mean the
Trustee can self-deal with Trust property. (App 40, 1 20, admitted by the Bank
at App 47.) The Bank, in fact, considered Matt’s attempt to self-deal under the
Trust to be a potential red flag. (App 40, 1 19, admitted by the Bank at App
47.) So the Bank knew Matt could not self-deal under the Trust Agreement or
the Certificate of Trust.

SDCL 55-4-51.1 holds the Bank liable for its knowledge of what the
Trust Agreement prohibited:

Until amended or revoked, or until the full trust instrument or will

is recorded, filed, or presented, a certificate of trust is conclusive

proof as to the matters contained in it and any party may rely

upon the certificate, except a party dealing directly with the

trustee or trustees who have actual knowledge of the facts to the
contrary.
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SDCL 55-4-51.1 (version as it existed in 2015; emphasis added). Because the
Bank had been presented with the full Trust Agreement, reviewed it, and had
sent it to counsel, it had actual knowledge of facts that contradicted the 2007
Certificate of Trust. Therefore, the Bank knew that the purported power to
mortgage noted in the 2007 Certificate of Trust was, if not erroneous, at most a
generic power to mortgage rather than a license to self-deal.

4. The “Consent to Mortgage” document did not alter or amend the
Trust document.

In Section V of its Brief, the Bank argues that “the consent of the
beneficiaries did amount to an alteration of the Trust,” which the Bank claims
was permitted by the Trust’s Article Ill. Article I11 provides in part:

This Trust may not be altered or amended by Grantors during the

lifetime of GARY J. BECK and BETTY J. BECK except upon

unanimous consent of the primary and secondary beneficiaries
except as to appointment of a successor Trustee pursuant to

Article VIII below.

The Bank’s claims are deficient for several reasons. First, the Consent
document has no language that can be construed as “altering” the Trust.
Rather, it is called a “Consent,” and it does nothing more than indicate the
signer’s alleged “consent” to the proposed mortgage.

Second, an “alteration” to a trust should specify what is being altered,
yet, in that regard, the Consent is silent. “Alter” is defined by Black’s Law

Dictionary, 6th ed. (1990), as:

To make a change in; to modify; to vary in some degree; to
change some of the elements or ingredients or details without
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substituting an entirely new thing or destroying the identity of the

thing affected. To change partially. To change in one or more

respects, but without destruction of existence or identity of the
thing changed; to increase or diminish.”

The primary idea is one of “change.” But the Consent does not even
refer to or quote language from the Trust, much less alter any of it. Any
alteration to permit the mortgage would need to address the spendthrift
provision, which prohibited Matt from mortgaging his future interest in the
Trust. The Consent does not do so. Rather, the Consent — by using the present
tense — states that the Trust already permitted the mortgage Matt intended to
grant: “I am aware and understand that the Trustee has authority or discretion
to mortgage . . ..” (App 60 (emphasis added).) If the Consent claims the
Trustee already has power to enter a self-dealing mortgage, then the Consent’s
purpose is manifestly not to alter the Trust to create that power.

The third defect is that the Trust’s Article 111 refers to two required
actions before the Trust can be altered: an alteration “by Grantors” that is
consented to, unanimously, by all beneficiaries. We have the “Consents,” but
where is the Grantors’ alteration? There is no such document. There is no such
provision in the Consent. The Consent was not an alteration to the Trust.

Fourth, there is no evidence that the Bank considered the Consent to be

an alteration of the Trust. Instead, the Bank decided that Matt could mortgage

the trust land if the beneficiaries consented to the mortgage. (JMApp003, 1 22,
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citing JIMApp044.) There was no other strategy involved, as the Bank’s
representative, Lance Vilhauer, testified:

Q: So as | understand it then, just kind of a summary, the strategy in
terms of getting the trust land available for collateral was to get
these consents, and was there any other strategy involved there?

A: No.

(JMApp044, Lance Vilhauer Depo 42:25 — 43:4.)

The Consents did not alter or amend the Trust.

5. The circuit court properly awarded attorney’s fees under the
statutory authority of SDCL 15-17-38.

The circuit court awarded attorney’s fees to Moeckly under the last
sentence of SDCL 15-17-38: “Attorneys' fees may be taxed as disbursements on
mortgage foreclosures either by action or by advertisement.”

“An award of attorney fees is reviewed under the abuse of discretion
standard.” Crisman v. Determan Chiropractic, Inc., 2004 S.D. 103, 1 24, 687
N.W.2d 507, 513. In applying the abuse of discretion standard, this Court does
“not determine whether we would have made the same decision as the circuit
court;” rather, this Court’s function “is to protect litigants from conclusions
[that] exceed the bounds of reason.” Ctr. of Life Church v. Nelson, 2018 S.D.
42,141,913 N.W.2d 105, 116 (citation omitted).

“[A]ttorney's fees may be charged against a party if authorized by
statute.” Berggren v. Schonebaum, 2017 S.D. 89, 9, 905 N.W.2d 563, 565.
To determine whether a statute permits recovery of attorney's fees from an

opposing party, the South Dakota Supreme Court “has rigorously followed the
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rule that authority to assess attorney fees may not be implied, but must rest
upon a clear legislative grant of power.” Id. (citation omitted).

This Court’s decision in Kimball Inv. Land, Ltd. v. Chmela confirms
that SDCL 15-17-38 clearly grants power to authorize attorney’s fees in
mortgage foreclosure actions:

The last sentence of SDCL 15-17-38 . . . is specific statutory
authorization for an award of attorneys' fees in mortgage

foreclosures and provides the authorization for the circuit court's
award of attorney's fees to Kimball.

Kimball Inv. Land, Ltd. v. Chmela, 2000 S.D. 6, 1 24, 604 N.W.2d 289, 296.

In opposing attorney’s fees to Moeckly, the Bank argues that this case
“started as a mortgage foreclosure but then changed to something else.”
(Bank’s Brief, 28.) This case never “changed to something else.” There was
no amendment to the pleadings. There was no bifurcation splitting the case into
separate cases. There was no separate action filed. The Bank began this case
as a mortgage foreclosure action (see the Complaint at CI 3), and it tried to end
the case when it moved for summary judgment on its foreclosure action:

Plaintiff Plains Commerce Bank hereby moves the Court,

pursuant to SDCL 15-6-56(a), for entry of summary judgment in

its favor on all claims and causes of actions.

(C1373.) The circuit court granted grant summary judgment to Moeckly,

which had the final effect of dismissing the Bank’s mortgage foreclosure action.

(App 1-2)
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The Bank says this case “became more in the nature of a declaratory
judgment action,” and “[a]fter Jamie intervened, the focus of the case changed
dramatically.” (Bank’s Brief, p. 28.) This is wrong. The focus of the case has
always been whether the Bank could foreclose on its mortgages. Questioning
whether the mortgage is valid is a reasonable place to start. Whether the Bank
could foreclose depended on whether Trustee Matt could mortgage. Even if
there is a question about trust law, that inquiry is incidental to the original suit,
not independent of it. And fees are available given the nature of the original
suit.

The South Dakota Supreme Court case of Toft v. Toft supports that idea
by analogy. In Toft, Mother and Father filed for divorce. 2006 S.D. 91, { 4-6,
723 N.W.2d 546, 548. Grandparents filed a separate custody action and then
later intervened in the divorce case to argue their custody matter. Id., 2006 S.D.
91, 14-6, 21, 723 N.W.2d at 548, 553. Father contested a custody award to
Grandparents. Id., 2006 S.D. 91, 19, 723 N.W.2d at 549. Grandparents lost,
and Father sought attorney’s fees under SDCL 15-17-38. 1d., 2006 S.D. 91, |
23, 723 N.W.2d at 554. Grandparents argued that Father could not get fees
because guardianship matters were not listed in SDCL 15-17-38, which was
true at that time. 1d., 2006 S.D. 91, § 19, 723 N.W.2d at 552. The trial court
disagreed, awarding fees to Father, and this Court affirmed, holding “because
Father's motions were decided in a divorce proceeding in which Grandparents

were parties, SDCL 15-17-38 authorized an award of attorney's fees.” 1d. The
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Court also noted that Father’s custody dispute “is a supplementary proceeding
incidental to the original suit. It is not an independent proceeding or the
commencement of a new action.” 1d., 2006 S.D. 91, 1 21, 723 N.W.2d at 553.

In the same way here, even if the mortgage’s validity involved trust law,
it was still decided in the mortgage foreclosure action. It was not an
independent proceeding or new action. So attorney’s fees are available to
Intervenor Moeckly under the fee statute, just like they were in Toft.

The Bank asserts on pages 28-29 of its Brief that “SDCL 15-17-38 only
allows for the recovery of fees on the foreclosure action itself, not on different
issues raised in an action in which a foreclosure is also pending,” and that “the
dispute regarding Matt’s authority . . . is in effect, a separate proceeding.”
Those assertions are not based on any legal authority, procedural or otherwise;
therefore, those assertions are waived. Moeckly v. Hanson, 2020 S.D. 45, { 31,
947 N.W.2d 630, 639 (““Hanson cites no authority in this portion of the brief. As
such, he has waived the issue.”)

Next, standing on the erroneous assumption that the validity of the
mortgage is a “separate proceeding” from the mortgage foreclosure, the Bank
points out several cases for the proposition that attorney’s fees cannot be
awarded in separate proceedings.

The Bank relies on First Fed. Sav. & Loan Ass'n of Rapid City v. Clark
Inv. Co., which permitted attorney’s fees in a Hughes County mortgage

foreclosure action, while denying fees for defending a separate declaratory
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judgment action in Pennington County. 322 N.W.2d 258, fn. 8 (S.D. 1982)
(“The declaratory judgment action was initiated by appellants against appellee
in Pennington County but was dismissed by Judge Davis on December 22,
1980, and part of the case file transferred to Hughes County. The record is not
clear, but it appears the declaratory judgment action was dismissed because this
foreclosure action was pending in Hughes County.”). That situation is not
analogous to this case, where there is only a mortgage foreclosure action and no
declaratory judgment action, much less a separate one in another county.

The Bank notes Charlson v. Charlson, which actually supports
Moeckly’s position. In that case, the South Dakota Supreme Court denied
attorney’s fees in an entirely separate declaratory judgment action concerned
with a pre-marital agreement, with the Court holding that an appeal from a
declaratory judgment action was not the kind of case listed in SDCL 15-17-38.
Charlson v. Charlson, 2017 S.D. 11, 37, 892 N.W.2d 903, 913 (“This appeal
concerns none of the types of cases listed . . . .”). The Court reasoned that,

[h]ere, in contrast, Angela's declaratory action is not a

supplemental action incidental to the original suit for divorce in

Minnesota, and the South Dakota circuit court's jurisdiction over

Angela's action did not arise out of the parties’ divorce

proceedings.

Id. The implication of Charlson is that if the declaratory judgment action had

been brought in the divorce proceeding, then it would concern a case listed

under SDCL 15-17-38, and attorney’s fees could be awarded.

33



The Bank argues that “the interests of justice” must be considered when
awarding attorney’s fees in mortgage foreclosure actions. Though SDCL 15-
17-38 does have the language “interests of justice,” that language specifically
applies to “cases of divorce, annulment of marriage, determination of paternity,
custody, visitation, separate maintenance, support, or alimony.” In contrast, the
statute places no such requirement on an award of fees in mortgage
foreclosures. Nor was such a requirement considered in the Kimball Inv. Land,
Ltd. case, which, after holding that SDCL 15-17-38 permits attorney’s fees in
mortgage foreclosure actions, summarily affirmed the circuit court’s award of
attorney’s fees to Kimball under that statute. Kimball Inv. Land, Ltd., 2000
S.D. 6, 1 26, 604 N.W.2d at 296.

The Bank also argues that the circuit court did not address several factors
listed in Eagle Ridge Estate Home Owners Association, Inc. v. Anderson, which
noted:

The award of attorney fees must be reasonable for the services

rendered. There are a number of factors to be considered by a

trial court in determining a reasonable award of attorney fees in

civil cases:

(1) the time and labor required, the novelty and difficulty
of the questions involved, and the skill requisite to perform
the legal service properly;

(2) the likelihood, if apparent to the client, that the
acceptance of the particular employment will preclude
other employment by the lawyer;

(3) the fee customarily charged in the locality for similar
legal services;

(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by the
circumstances;
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(6) the nature and length of the professional relationship

with the client;

(7) the experience, reputation, and ability of the lawyer or

lawyers performing the services; and

(8) whether the fee is fixed or contingent.
2013 S.D. 21, 1 28, 827 N.W.2d 859, 867 (internal quotations omitted). But
Moeckly is not required to satisfy every one of those factors. Crisman v.
Determan Chiropractic, Inc., 2004 S.D. 103, { 30, 687 N.W.2d 507, 514 (“The
fee should not be based on any one single factor but all of these matters should
be taken into consideration. The only requirement is that the fee which the court
fixes in each case must be reasonable for the services rendered.”).

The circuit court’s Findings of Fact and Conclusions of Law do not cite

Eagle Ridge, but they readily satisfy all its factors but Factor 2. The circuit
court considered and adopted as fact the affidavit of Mr. Roy Wise, an
experienced litigator in trust and foreclosure matters. (See Findings and
Conclusions at App 20; see affidavit of Roy Wise at Cl 1183, 1 3.) As to Eagle
Ridge Factor 1, Attorney Wise’s affidavit noted that this “is a case of some
complexity,” and confirmed that the “time put into the motions, depositions,
and communication between client and counsel was reasonable.” (Wise Aff. at
Cl 1184, 1 6.) Mr. Wise provided that opinion based on a review of the
Wurgler Affidavit compared to his experience in similar litigation cases. (Wise
Aff. at Cl 1184, 1 5-6.) Mr. Wise noted that, per Factors 3 and 7, that the

hourly rates of Moeckly’s counsel are reasonable given this locale and given

counsel’s qualifications. (Wise Aff. at Cl 1183, 1 2-4.) That consideration
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also goes to Factor 8 on the nature of the fee — here, a fixed hourly rate. The
Bank did not contest the reasonableness of the rates. (App 20, 19.)

The Wurgler Affidavit, also reviewed by the circuit court, itemized the
fees. The circuit court found them reasonable given the nature of the case, the
amount of work involved, and the type of work involved (App 20, { 10), which
Is relevant to Factors 1, 4, 5, and 6.

The circuit court examined the history of the case and the result obtained
by Moeckly (App 19-20, 1 1-7), which are applicable to Factors 1, 4, 5, and 6.
The circuit court found the Wurgler Affidavit’s explanation of the work
performed to be reasonable, which work included litigating a three-year case,
resisting a summary judgment motion in 2018, written discovery, depositions,
filing a motion for summary judgment in 2020, and resisting the Bank’s 2020
summary judgment motion. (App 20, 1 10; Affidavit of Josh Wurgler at ClI
1186, 1 3.) The court reviewed the Wurgler fee itemization. (App 20, § 10.)

The circuit court concluded that this case is a mortgage foreclosure
action, that fees are available to Moeckly under SDCL 15-17-38, that Moeckly
had properly submitted information relevant to her attorney’s fees and the work
performed, and finally that the fees were reasonable given the history and
nature of the case. (App 22, 11 6-13.)

The circuit court’s Findings of Fact and Conclusions of Law properly

and adequately demonstrated the court’s reasoning for awarding fees in a
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manner that comports with the case law. The circuit court did not abuse its
discretion in awarding fees.

6. Amicus curiae South Dakota Bankers Association wrongly ignores
clear statutory language while advancing inapplicable public policy
arguments.

Although the South Dakota Bankers Association (“SDBA”) contends
“the Circuit Court failed to consider” various public policy implications (SDBA
Brief, p. 2), the truth is that those arguments were never presented to the circuit
court. They are raised, now, for the first time on appeal. As this Court
routinely declines to consider new arguments on appeal, Moeckly asks the
Court to decline here as well. See, e.g. State v. Little Long, 2021 S.D. 38, fn. 9,
__ N.W.2d __ (“The circuit court did not, accordingly, have an opportunity to
consider the issue, and we decline to address the argument for the first time on
appeal.”); Argus Leader v. Hagen, 2007 S.D. 96, 1 34, 739 N.W.2d 475, 484
(declining to consider for the first time on appeal an argument raised by amicus
curiae that had not been raised below).

Regardless, the SDBA brief provides no assistance in deciding this
appeal because the SDBA builds its argument upon a crucial misunderstanding
— the idea that “defaulting debtors should bear the costs of their debts rather
than the non-defaulting debtors.” (SDBA Brief, p. 2.) Because the circuit court
ruled the mortgage is void, the Trust is not a “defaulting debtor.” It owes no
debt to the Bank. There are no “costs of [its] debts” for which it can be held

responsible. It is even a dubious proposition that the Trust was ever a debtor.

37



See, e.g., IMApp090 (Complaint, {1 3-4) and IMApp098 and 102 (Promissory
Notes) and IMApp107 (Mortgage, Section 4.A.) designating Matt and Kelley as
the borrowers, not the Trust.

Former Trustee Matt improperly mortgaged Trust land, the Bank
improperly accepted the mortgage, the circuit court voided the mortgage,
leaving the Trust with no obligation to the Bank. The SDBA makes no attempt
to square its proposed public policy with the egregious facts of this case where
the Bank blatantly disregarded the spendthrift provision and accepted a self-
dealing mortgage from the trustee, which it knew was a red flag. Banks should
be held accountable for their improper conduct, and not, as the SDBA proposes,
to avoid the consequence by passing these attorney’s fees on to its other
customers, rather than satisfy them from its own profits.

The SDBA asks this Court to enforce the SDBA’s perceived public
policy (which it claims is found in SDCL 15-17-39 and 54-3-13) despite the
clear legislative intent that “[a]ttorneys’ fees may be taxed as disbursements on
mortgage foreclosures either by action or by advertisement.” SDCL 15-17-38.
Using a separate public policy to override a statute ignores a cardinal rule of
statutory interpretation, which is that a court must “do no more than declare the
existence of a policy revealed to them by a process of interpretation of statutory
and constitutional provisions . ...” AMCO Ins. Co. v. Emps. Mut. Cas. Co.,
2014 S.D. 20, 1 10, 845 N.W.2d 918, 922 (citation and internal quotes omitted).

“When the language in a statute is clear, certain and unambiguous, there is no

38



reason for construction, and the Court’s only function is to declare the meaning
of the statute as clearly expressed.” In re W. River Elec. Ass'n, Inc., 2004 S.D.
11, 121, 675 N.W.2d 222, 228 (citation omitted).

Further, neither SDCL 15-17-39 nor 54-3-13 stand for the public policy
the SDBA reads into them. SDCL 15-17-39 says it is against public policy for
a debt instrument to provide for payment of attorney’s fees in a default or
foreclosure. This Court considered that statute in Kimball Investment Land,
Ltd., supra, but still held that SDCL 15-17-38, which Moeckly has relied on,
permits attorney’s fees in mortgage foreclosure cases. 2000 S.D. 6, § 24, 604
N.W.2d at 296. SDCL 54-3-13 simply exempts regulated lenders from the
restrictions of SDCL 15-17-39. The statutes nowhere claim to stand for the
public policy that the SDBA advocates.

Given the SDBA’s new argument on appeal, its inaccurate position that
the Trust is a defaulting debtor, its disregard of the clear statutory language
permitting attorney’s fees in mortgage foreclosures, and its advocacy for a
public policy position that cannot be justified from the statutory language,
Moeckly urges this Court to disregard the SDBA’s position in this appeal.

CONCLUSION

This case will have an effect on the clear protections provided by
spendthrift clauses in every South Dakota trust that contains one. If affirmed,
this case will strengthen spendthrift protections. If reversed, this case will blaze

a trail upon which all manner of abuses will arrive at the many South Dakota

39



family farms held in irrevocable spendthrift trusts — farms that grantors put into
trust for protection from banks and spendthrift children.

Can an external “Consent to Mortgage” document override the clear
terms of a trust’s spendthrift provision? Jamie respectfully urges this Court to
reject that idea. If a trustee can grant a self-dealing mortgage, one specifically
prohibited by a spendthrift provision, upon the strength of a misleading
“Consent” document given by beneficiaries ignorant of the information
necessary to make a reasoned decision, then spendthrift provisions will no
longer provide their intended protection.

The South Dakota Legislature decided that attorney’s fees should be
available in mortgage foreclosure cases, like this one. Jamie’s efforts to protect
the Trust prevented the Bank foreclosing on a void mortgage for an amount
over $800,000. Jamie respectfully asks this Court to affirm the award of
attorney’s fees.

Respectfully submitted,

BANTZ, GOSCH & CREMER, L.L.C.
/sl Josh Wurgler

Josh Wurgler

P.O. Box 970

Aberdeen, SD 57402-0970

Telephone: (605) 225-2232
Email: jwurgler@bantzlaw.com
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STATE OF SOUTH DAKOTA

COUNTY OF BROWN

IN CIRCUIT COURT

FIFTH JUDICIAL CIRCUIT

PLAINS COMMERCE BANK, INC., a
banking corporation,

Plaintiff,
Vs.

MATTHEW A. BECK, a married person;
KELLEY R. BECK, a married person,;
MATTHEW A. BECK, Trustee of the
B&B FARMS TRUST, u/t/a November
1, 1999; BROWN COUNTY, a
governmental instrumentality of the State
of South Dakota; MARSHALL
COUNTY, a governmental
instrumentality of the State of South
Dakota; DEERE & COMPANY, a
corporation;

Defendants.
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INTERVENOR MOECKLY'S
STATEMENT OF UNDISPUTED
MATERIAL FACTS SUPPORTING
MOTION FOR SUMMARY
JUDGMENT

Under SDCL 15-6-56, Intervenor Moeckly submits this statement of undisputed

material facts in support of her motion for summary judgment. The references to exhibits

refer to those exhibits attached to the Affidavit of Josh Wurgler Supporting Intervenor

Moeckly’s Motion for Summary Judgment.

1. Gary and Betty Beck established their “B & B Farms Trust” trust on
November 1, 1999, and they are named as the present beneficiaries. (Ex. A, Trust

Agreement, pp. 7-8.)

2. The Trust is an irrevocable trust. (Ex. A, Trust Agreement, Article II1.)

Filed: 7/10/2020 11:30 AM CST Brown County, South Dakota
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Plains Commerce Bank v. Beck, et al
06 CIV 18-000055
Statement of Undisputed Material Facts

3. They appointed Matthew Beck, their youngest child, as trustee. (Ex. A,
Trust Agreement, p. 1.)

4, Gary and Betty put the land in trust because they did not want banks or the
government getting their land to pay for nursing home care. (Ex. B, Betty Depo 17:3-
16.)

5. It was important for Betty and Gary that the farm stay intact for the family.
(Ex. B, Betty Depo 29:2-6; 32:6-8.)

6. The secondary beneficiaries are Betty and Gary’s children: Brian Beck,
Jamie Moeckly, and Matthew Beck. (Ex. A, Trust Agreement, p. 1.)

7. In 2015, Matthew was in financial trouble, so he sought financing from
Plains Commerce Bank to pay off his other lenders. (Ex. C, Motion Hearing Trans.
19:10-13.) :

8. It was not until a year or year and a half prior to her deposition (held
October 3, 2018) that Betty, as one of the primary beneficiaries, had any knowledge that
Matt had debt problems. (Ex. B, Betty Depo 41:5-8.)

9. Betty would have wanted to know if Matt was having debt problems while
he was trustee over the property. (Ex. B, Betty Depo 41:9-12.)

10.  Betty did not know until her October 3, 2018, deposition that Matt had a
debt of approximately $2.1 million. (Ex. B, Betty Depo 45:2-5.)

11.  Matt’s personal debt of about $2.1 million is something Betty probably
would have wanted to know about. (Ex. B, Betty Depo 47:5-8.)

12.  Lance Vilhauer was the Plains Commerce Bank employee who processed
Matt’s loan request. (Ex. D, Vilhauer Depo 14:3-14; 18:15-20.)

13.  When a loan involves a trust, Plains Commerce Bank asks for a copy of the
trust agreement, which it then turns over to the bank’s counsel for review. (Ex. D,
Vilhauer Depo 29:17 - 30:12.)

14, Lance Vilhauer reviews the trust documents to see whether there are
restrictions or limits on whether the trust assets can be used for collateral. (Ex. D,
Vilhauer Depo 31:7-10.)

-
JMApp002
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Statement of Undisputed Material Facts

15.  Lance Vilhauer knew that the trust agreement must give the trustee the
ability to use the trust assets for lending purposes. (Ex. D, Vilhauer Depo 31:11-14.)

16.  When a trust seeks a loan, Plains Commerce Bank is aware that you need to
know who the trustee is and what is spelled out in the trust. (Ex. D, Vilhauer Depo
30:13-16.)

17.  Matt Beck sent a copy of the B&B Farms Trust Agreement to Lance
Vilhauer. (Ex. E, Matt Depo 54:11-12.)

18.  Lance Vilhauer reviewed the B&B Farms Trust agreement. (Ex. D,
Vilhauer Depo 33:1-3.)

19. It wasa “red flag” to Lance Vilhauer that Matthew was trying to self-deal
under the trust. (Ex. D, Vilhauer Depo 33:4-18.)

20.  Lance Vilhauer knew Matt could not self-deal under the trust agreement.
(Ex. D, Vilhauver Depo 33:4-18.)

21.  Plains Commerce Bank considered loaning Matt the money, but only if he
mortgaged the property owned by the Trust. (Ex. D, Vilhauer Depo 36:10 —37:17;
38:20-23.)

22.  Plains Commerce Bank decided that Matt could mortgage the trust land if
the beneficiaries consented to the mortgage. (Ex. D, Vilhauer Depo 41:22-25; 42:25 —
43:4.)

23.  Attorney Danny Smeins drafted the “Consent to Mortgage of Trust Real
Estate Owned by Trust” documents for the beneficiaries and secondary beneficiaries to
sign. (Ex. E, Matt Beck Depo 54:24 - 55:4.)

24.  The “Consent” states that the signers “hereby consent to the Trustee
mortgaging or encumbering the following real estate to Plains Commerce Bank,
Aberdeen, South Dakota: [legal description omitted]. I am aware and understand that the
Trustee has authority or discretion to mortgage or encumber the trust property, however
the proposed mortgage to Plains Commerce Bank benefits the Trustee and not all trust
beneficiaries. This document confirms my consent to the mortgage of the real estate by
Trustee and secondary beneficiary, Matthew Beck. This consent is limited to the current
proposed mortgage and any future mortgages not to exceed $800,000.00. This is not a
consent to additional or new loans and encumbrances, except as stated herein and except
for extensions of the note and mortgages executed contemporaneous to this consent and

-3-
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new mortgages up to the limits set forth herein.” (Ex. F, “Consent to Mortgage of Trust
Real Estate Owned by Trust.”)

25.  Plains Commerce Bank understood the “Consents’ to permit an $800,000
mortgage principal amount plus any other terms and conditions found in the mortgage.
(Ex. D, Vilhauer Depo 80:19-25.)

26.  With regard to the “Consents,” Betty Beck understood that the trust land
would be obligated to just $800,000. (Ex. B, Betty Depo 58:14-24.)

27.  Brian Beck reviewed the “Consent to Mortgage” with Danny Smeins. (Ex,
G, Brian Depo 11:13-22.)

28.  Brian understood from Danny Smeins that by signing the “Consent to
Mortgage” document, he was allowing Matt to mortgage his third of the trust. (Ex. G,
Brian Depo 11:13-14; 15:21-23))

29.  Brian understood from Danny Smeins the $800,000 number in the
“Consent to Mortgage” was Matt’s one-third of the value of the Trust land. (Ex. G,
Brian Depo 15:25 - 16:14.)

30.  Brian understood the mortgage on Trust land was to be for Matt personally
and not for the Trust. (Ex. G, Brian Depo 17:2-4.)

31,  Brian did not see a copy of the Trust Agreement until after January 15,
2018. (Ex. G, Brian Depo 11:4-7.)

32.  Jamie did not know there was a trust for the family farm until October
2015. (Ex. H, Moeckly Depo (2™) 9:4-16.)

33.  Jamie’s mother, Betty, told Jamie to speak with attorney Danny Smeins to
sign some papers because they wanted to sell their land to Matt. (Ex. H, Moeckly Depo
(27 9:14-16.)

34.  Betty told Jamie that if Jamie did not sign the consent to sale papers, she
could not be a part of Betty’s life any longer. (Ex. H, Moeckly Depo (2°¢) 20:8-18.)

35. Jamie called Danny Smeins, and Danny told Jamie that Betty and Gary
wanted to dissolve the trust and sell the land to Matt. (Ex. H, Moeckly Depo (2") 10:1-
6.)

-4-
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36.  After that, Jamie had an office conference with Danny in which he told her
Matt had about $500,000 of debt and he wanted a loan with the bank. (Ex. H, Moeckly
Depo (2) 10:12-14.)

37.  They discussed a consent to sell the land, determined that was not a good
option, and then discussed the consent to mortgage. (Ex. H, Moeckly Depo (2™) 10:14-
17.)

38. Jamie’s dad, Gary, came to her house in October or November 2015 after
Betty had been there, and he was upset that Jamie had not signed the papers. (Ex. H,
Moeckly Depo (2") 23:4-15.)

39.  Gary told Jamie she was probably going to hell if she did not do as he
asked. (Ex. H, Moeckly Depo (2™) 23:4-15.)

40.  Jamie and her parents had had difficulties in their relationship prior to that

point, although she got together with her parents just about every week until they wanted
her to sign the papers. (Ex. H, Moeckly Depo (29) 23:16 — 24:6.)

41.  With the consent to mortgage, Jamie knew her parents would not talk to her
any longer if she refused to sign it. (Ex. H, Moeckly Depo (2™) 32:6-9.)

42,  Jamie signed the consent to mortgage so Matt could take his note with
Plains Commerce Bank, which she thought was the best way to protect the Trust and her
parents’ interest, and to patch things up with her parents. (Ex. H, Moeckly Depo (2)
31:16-23.)

43,  Jamie thought that if she signed the consent to mortgage, she would be
protecting the Trust and her parents by helping Matt get back on his feet. (Ex. H,
Moeckly Depo (2™) 31:24 — 32:5.)

44.  Jamie thought the consent to mortgage meant Matt could take a loan up to
$800,000 and use $800,000 value of the trust to do that, but not any more than that. (Ex.
H, Moeckly Depo (2™) 36:13-17.)

45.  Jamie did not think the consent to mortgage allowed interest, charges,
penalties, etc. (Ex. H, Moeckly Depo (2") 35:18-21; 477 — 48:3.)

46.  Jamie believed from speaking with Danny that just Matthew’s third of the
Trust would be affected. (Ex. H, Moeckly Depo (2% 43:5-12; 57:8-24.)

-5-
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47.  When she was asked to sign the consent to mortgage, Jamie never saw or

had an opportunity to review the mortgage or the guaranty. (Ex. H, Moeckly Depo (2%)
68:9-25.)

48, At the time she signed the consent to mortgage, Jamie had not seen a copy
of the Trust Agreement, nor did she know any of the terms of the Trust Agreement. (Ex.
H, Moeckly Depo (2™) 69:1-6.)

49.  Jamie had tried to get a copy of the Trust Agreement from Danny Smeins
by email and by phone, but he never gave her one. (Ex. H, Moeckly Depo (2"%) 69:7-18.)

50. Jamie never saw a copy of the Trust Agreement until after January 2018.
(Ex. H, Moeckly Depo (2™) 17:11-18))

51.  The Trust has a spendthrift provision that states:

ARTICLE VIIL
PROTECTION OF TRUST FUND

No title in or to any Trust fund created under this Agreement
shall vest in any beneficiary, and neither the principal nor the
income of the Trust Estate shall be liable for the debts of any
beneficiary, and no beneficiary shall have any power to
transfer, encumber or in any manner, other than by power of
appointment or withdrawal expressly granted hereunder, to
anticipate or dispose of his or her interest in any Trust Estate
hereunder, or the income produced thereby, prior to the actual
distribution thereof by the Trustee to such beneficiary.

(Ex. A, Trust Agreement, Article VIIL.)

52.  Article VI expresses the grantors’ (Gary and Betty) “desire fo have the real
estate retained as an asset of the Trust during the life of Gary J. Beck.” (Ex. A, Trust
Agreement, Article VI.)

53.  The Trust Agreement states that the “Trustee is not authorized to sell,
option or dispose of any interest in the real estate during the lifetime of Gary J. Beck
except upon the unanimous written consent of both the primary beneficiaries.” (Ex. A,
Trust Agreement, Article VI.)

54.  There is no evidence that the Trust has ever been modified.

-6-
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55.  The Trust does not contain any language authorizing the trustee to sclf-deal.
(Ex. A, Trust Agreement.)

56.  Gary Beck died in September 2019. (Ex. H, Moeckly Depo (27) 18:19 —
19:3.)

57.  On November 25, 2015, Matt and Kelley Beck gave a promissory note to
Plains Commerce Bank in the amount of $1,855,000.00. (Ex. I, Complaint 9 3 and
Exhibit A to same.)

58. On December 14, 2015, Matt and Kelley Beck gave a promissory note to
Plains Commerce Bank in the amount of $370,000.00. (Ex. I, Complaint 4 4 and Exhibit
B to same.)

59.  On November 25, 2015, trustee Matt Beck executed a mortgage to Plains
Commerce Bank to secure loans to borrowers Matt Beck and Kelley Beck. (Ex. I,
Compilaint § 6 and Exhibit D to same.)

60.  Also on November 25, 2015, trustee Matt Beck executed a Guaranty to
Plains Commerce Bank to secure loans to borrowers Matt Beck and Kelley Beck. (Ex. I,
Complaint q 10 and Exhibit H to same.)

61. Matt Beck mortgaged the Trust land to secure $800,000 of the
approximately $2 million loan from Plains Commerce Bank. (Ex. C, Motion Hearing
Trans. 19:24-20:2,)

62. Jamie’s desire has been to protect her “grandpa’s land,” to not have it be
sold, and to keep it in the family. (Ex. H, Moeckly Depo (2™) 65:11-18; 66:14-19; 67:18
~-68:1.)

Dated this 10th day of July, 2020.

@TZ, GOpCH & MER, L.L.C.
D
/" ‘3—/"“1

}@t}lneys t)r IMrvenor Jamie Moeckly
305 Sixth Avenue S.E.; P.O. Box 970
Aberdeen, SD 57402-0970
605-225-2232

605-225-2497 (fax)
kgosch@bantzlaw.com
jwurgler@bantzlaw.com
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STATE OF SOUTH DAKOTA

COUNTY OF BROWN

IN CIRCUIT COURT

FIFTH JUDICIAL CIRCUIT

PLAINS COMMERCE BANK, INC,, a
banking corporation,

Plaintiff,
VS.

MATTHEW A. BECK, a married person;
KELLEY R. BECK, a married person;
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AMENDED AFFIDAVIT OF JOSH

MATTHEW A. BECK, Trustee of the WURGLER SUPPORTING
B&B FARMS TRUST, u/t/a November INTERVENOR MOECKLY’S
1, 1999; BROWN COUNTY, a MOTION FOR
governmental instrumentality of the State SUMMARY JUDGMENT
of South Dakota; MARSHALL (NOTARY SIGNATURE AND
COUNTY, a governmental STAMP ADDED)

instrumentality of the State of South
Dakota; DEERE & COMPANY, a
corporation;

Defendants.

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF BROWN )
Josh Wurgler, being first duly sworn, deposes and states as follows:

1. [ am one of the attorneys for Jamie Moeckly in this case.

2. I am attaching the following exhibits in support of Jamie Moeckly’s Motion
for Summary Judgment:
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Amended Affidavit of Josh Wurgler

Description

B&B Farms Trust Agreement

Betty Beck, deposition excerpts

olw[>[=

Judgment, August 10, 2018, excerpts

Transcript from Motion to Intervene and Motion for Summary

Lance Vilhauer deposition, excerpts

Matt Beck deposition, excerpts

gliclie

Discovery Requests 1-17:

Bates PCB 134-141

Plains Commerce Bank’s Response to Acting Trustee Moeckly’s

“Consent to Mortgage of Trust Real Estate Owned by Trust,”

Brian Beck deposition, excerpts

Jamie Moeckly deposition (2™), excerpts

EIR

Complaint with attached Exhibits A, B, D, and H

Dated this 10th day of July, 2020.

o [6

rglgr &)

Subscribed and sworn to before me this 10th day of July, 2020.

UL

§ O \OTARY % %
H ‘\\SE AT’ [ Notary Publc, South Bakota

My Commission Expires: _3/31/2023
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TRUST AGREEMENT

THIS TRUST AGREEMENT, made this _f57 day of _Nsvembey, 1999, by and
between GARY J. BECK and BETTY BECK of 41044 109" St., Hecla, SD 57446-
6105(hereinafter called “Grantors”) and MATTHEW BECK of 41044 109" St., Hecla, SD
57446-6105 (hereinafter called "Trustee”).

WITNESSETH:

WHEREAS, Grantors desire to establish a trust known as the ‘B & B FARMS
TRUST" covering the assets described in Exhibit “A”, attached hereto and by this
reference made a part hereof as if fully set forth herein, and all additions thereto of any
nature, and the Trustee is willing to act as Trustee thereof.

NOW THEREFORE, in consideration of the premises, it is hereby agreed by and
between the parties hereto as follows:

ARTICLE I.
PROPERTY SUBJECT TO TRUST

The Trustee agrees to receive, if and when tendered to him, all assets described
in Exhibit “A”. The Trustee furthermore agrees to accept and administer hereunder any
cash, securities and other property transferred to the Trust. Grantors, or any other
person transferring assets to the Trust or causing insurance to be made subject to the
Trust, shall upon request deliver to the Trustee, or the appropriate insurer such
instruments of transfer or assurance as may reasonable be requested. The Trustee
accepts the Trust hereby created and agrees to hold, manage, control, invest and
reinvest the Trust Estate in accordance with the authority hereinafter conferred, shall
collect and receive the income therefrom, and after deducting all necessary expenses
incidental to the administration of the Trust shall dispose of the incorme and principal of
the Trust upon the terms and conditions set forth herein.

: ARTICLE II.
IDENTIFICATION AND DEFINITIONS

2.1 Primary Beneficiaries. The primary beneficiaries of the Trust are the
Grantors; namely, GARY J. BECK and BETTY J. BECK.

2.2 Secondary Beneficiaries. The secondary beneficiaries of the Trust are the
issues of Grantors; namely, BRIAN BECK, JAMIE MOECKLY and MATTHEW BECK.

2.3 Issue. “Child” or “children” of a person as used herein shall include only the
legitimate natural sons or daughters of such person and also those who become sons
or daughters of such person and also those who become sons or daughters through
legal adoption. “Grandchild” or “grandchildren” of a person as used herein shall include
only the legitimate natural sons or daughters of a child of such person and also those

EXHIBIT
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who become sons or daughters of a child of such person through fegal adoption.

ARTICLE I,
TERM OF THE TRUST

This Trust shall be irrevocable for the natural lives of GARY J. BECK and BETTY
J. BECK, After the death of both GARY J. BECK and BETTY J. BECK, the Trust shall
or may be revoked with the consent of a majority of the secondary beneficiaries of the
Trust. This Trust may not be altered or amended by Grantors during the lifetime of
GARY J. BECK and BETTY J. BECK except upon unanimous consent of the primary
and secondary beneficiaries except as to appointment of a successor Trustee pursuant
to Articte VIIl below. After the death of both GARY J. BECK and BETTY J. BECK, the
Trust may be altered or amended by a majority of the secondary beneficiaries.

ARTICLE IV.
ADMINISTRATION AND DISTRIBUTION OF THE TRUST

4.1 Disposition During the Lives of GARY J. BECK and BETTY J. BECK. During
the lifetime of GARY J. BECK and BETTY J. BECK, the Trustee shall collect, receive,
receipt for and manage the principal and income of the Trust, and after paying the
proper charges and expenses of the Trust Estate, the Trust shall hold and distribute the
net income from the Trust Estate in the manner set forth below:

The net income shall be paid to the primary beneficiaries in
quarterly or other convenient installments, but at least
annually.

Grantors acknowledge that the real estate assets to be made part of the Trust may be
mortgaged to secure debts of the Trust or debt secured by real estate at the time of
creation of the Trust. It is understood by the Grantors that the Trustes shall apply as
much of the income of the Trust Estate to the retirement of this debt as he deems
prudent, and the retirement of the debt is to be given priority over income distributions
to the beneficiaries of the Trust.

4.2 Disposition of Trust Funds. All assets of the Trust of every kind or nature
shall be administered and distributed by the Trustee upon the terms and conditions set
forth in the succeeding articles hereof.

4.3 Disposition Upon the Death of Both GARY J. BECK and BETTY J. BECK.
Upon and after the death of both GARY J. BECK and BETTY J. BECK and after

collection of other benefits payable to the Trust, the Trustee may hold, manage,
allocate, distribute, or administer the then remaining assets of the Trust Estate. They
shall be divided equally between the secondary beneficiaries, BRIAN BECK, JAMIE
MOECKLY and MATTHEW BECK. If any of the them should predecease the second to
die between Grantors, GARY J. BECK and BETTY J. BECK, then hisfher share shall be

2
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distributed equally to his/her issue by right of representation. [n the event that any of
the secondary beneficiaries should predecease the second to die between Grantors,
GARY J. BECK and BETTY J. BECK, without issue, then in such event the amount
allocated herein shall be distributed to the surviving beneficiaries or their issue.

4 4 If any part of the Trust Estate is not distributable under the provisions
heretobefore set forth, then the same shall be distributed to the heirs at law of the
primary beneficiaries determined according to the laws of descent and succession in
force in the State of South Dakota.

4.5 Despite the preceding provisions, the Trustee may elect to withhold any
property otherwise distributable to a secondary beneficiary who has not reached the
age of twenty-five (25) and may retain that property for that secondary beneficiary in a
separate trust named for the secondary beneficiary in which his or her interest is
indefeasibly vested to be distributed to the secondary beneficiary when he or she
reaches the age of twenty-five (25), or before then if the Trustee so elects. The Trustee
shall apply as much of the net income and principal of the Trust so retained as the
- Trustee believes desirable for the health, support and reasonable comfort, education,
best interest and welfare of the secondary beneficiary for whom the trust is named,
considering all the circumstances and facts deemed pertinent by the Trustes. Any
undistributed net income shall be accumulated and added to the principal as from time
to time determined by the Trustee.

ARTICLE V.
TRUSTEE’S POWERS

The Trustee shail have the following authority to be exercised in his sole and
absolute discretion:

5.1 To exercise that judgment and care under the circumstances then prevailing
which persons of prudence, discretion and intelligence exercise in the management of
their own affairs, not in regard to speculation, but in regard to the permanent disposition
of their funds, considering the probable income as well as the probable safety of their
capital,

5.2 The Trustee shall invest and reinvest any and all funds coming into his
possession for investment in such securities or properties, real or personal, as he, in his
discretion, may deem proper and suitable and may commingle for investment all or any
part of the funds of this Trust in any common trust fund or funds now or hereinafter
maintained by such Trustee. The Trustee shall be under no obligation to change any
investments which come into his hands from the Grantors because of their character or
lack of diversification thereof but only when he deems it advisable to do so because of
changing conditions and careful investigation and consideration.

5.3 The Trustee shall have full power and authority to vote all stocks and to

3
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exercise all rights incident to the ownership of stocks, bonds or other securities or
properties held in the Trust funds and to issue proxies to vote such stocks and to
exercise such rights; and the Trustee shall have full power and authority to sell or
exercise any subscription rights; to sell or retain any and all stock dividends; to consent
to and join in or to oppose any reorganization, merger, consolidation or liquidation in
respect {o any corporation whose stock, bonds or other securities are a part of the Trust
funds, including becoming a member of or depositing such securities with any
stockholders’ or bondholders’ committee; and to accept and hold any securities
pursuant to any plan of reorganization, merger, consolidation or liquidation and to
otherwise exercise any and all ights and to deal in and with any such securities in the
same manner and to the same extent as any individual owner.

5.4 To, at any time, render liquid the Trust Estate in whole or in part and hold
cash or readily marketable securities of litife or no yield for such period as he may deem
advisable.

5.5 To make distribution of the principal of the Trust Estate in kind and to cause
any share to be composed of cash, property or undivided fractional shares in property
different in kind from any other share.

5.8 To determine what is principal or income of the Trust Estate; to determine
what receipts or expenditures shall apply to depreciation, waste, obsolescence, income
and principal; to determine what expenses should be amortized; to arrange for suitable
reserves for taxes or other expenditures which must be paid from time to time; and to
determine what the net income is for distribution to the Grantors or beneficiaries and to
pay the same according to the terms hereof.

5.7 To make payments to or for the benefit of any minor pursuant to the
provisions of SDCL 5§5-1A-29 and acts amendatory thereto with the additional power
that Trustee shall not be obliged to see to the application of the funds so paid, but the
receipt of such person shall be full acquittance of the Trustee.

5.8 To execute and deliver necessary instruments pursuant to the provisions of
SDCL 55-1A-35 and acts amendatory thereto with the additional power that no party to
any such instrument in writing signed by the Trustee shall be obliged to inquire into its
validity or be bound to see to the application by the Trustee of any money or other
property paid or delivered to him by such party pursuant to the terms of any such

instruments.

5.9 To possess the entirety of powers granted by SDCL 55-1A-3 and all acts
amendatory thereto which powers are incorporated into this Trust by reference thereto.

5.10 To do any and all things which are incidental or necessary to the exercise of
the powers herein conferred upon the Trustee. The enumeration of specific powers
and authorities shail be deemed an extension and not a limitation of such powers.

4
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ARTICLE V.
TRUSTEE’S POWERS AS TO SALE OF REAL ESTATE

6.1 The real estate initially made part of this Trust is real estate which had been
owned by GARY J. BECK and BETTY J. BECK, the parents of the secondary
beneficiaries, who are still living at the time of the creation of this Trust. The Grantors
desire to have the real estate retained as an asset of the Trust during the life of GARY
J. BECK,

6.2 The Trustee is not authorized to sell, option or dispose of any interest in the
real estate during the lifetime of GARY J. BECK except upon the unanimous written
consent of both the primary beneficiaries.

6.3 After the death of GARY J. BECK, the Trustee may sell all or part of the real
estate.

6.4 The Trustee in the sale of the real estate is subject to Article VII. below.

ARTICLE VII,
OPTION TO PURCHASE

The Grantors further grant and confer on MATTHEW BECK an option or |ast
right of refusal to purchase all or part of the real estate. The option price shalt be the
fair market value of the real estate as determined by a state certified appraisal of the
real estaie obtained by the Trustee. If any of the secondary beneficiaries should object
to the appraised value, they may obtain their own state certified appraisal at their
expense, and then the fair market value shall be the median value between the
appraisals. In addition, at the election of MATTHEW BECK, the payment of the
purchase price may be deferred by making, executing and delivering a contract for
deed or promissory note and mortgage with interest thereon at the federal applicable
rate for long-term obligations amortized over 25 years. The first payment shall be due
one year from the date of closing. If MATTHEW BECK elects to exercise the option
granted herein, he shall do so by notifying the Trustee or secondary beneficiaries within
120 days after the termination of the Trust.

ARTICLE VIII.
PROTECTION OF TRUST FUND

No title in or to any Trust fund created under this Agreement shall vest in any
beneficiary, and neither the principal nor the income of the Trust Estate shall be iiable
for the debts of any beneficiary, and no beneficiary shall have any power to transfer,
encumber or in any manner, other than by power of appointment or withdrawal
expressly granted hereunder, to anticipate or dispose of his or her interest in any Trust
Estate hereunder, or the income produced thereby, prior to the actual distribution
thereof by the Trustee to such beneficiary.
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ARTICLE IX.
RESIGNATION OR REMOVAL OF TRUSTEE

9.1 Resignation. A Trustee at any time acting hereunder may resign by
delivering his or her written resignation to Grantors. Such resignation shall take effect
on such date not earlier than thirty (30) days after the date of such delivery of such
written resignation as shall be specified in such instrument of resignation. in the event
of the resignation, death or inability of MATTHEW BECK to act as Trustee, then in such
event BRIAN BECK and JAMIE MOECKLY shall act as Co-Trustees. In the event of
the resignation, death or inability of either one of them to act, the other may act on
his/her own. Any successor Trustee shall be bound by all terms and conditions of this
Trust.

ARTICLE X.
GENERAL PROVISIONS

10.1 Receipt of Payment. No person need account for any payments made to
him or her, and such person’s receipt shall fully discharge the Trustee with respect to
any such payment,

10.2 Qualification of Trust. Grantors waive any statutory or other legal
requirement that the Trustee be gualified in any court, and no bond or surety shall be
required of any Trustee.

10.3 Protection of Third Parties. No person dealing with any Trustee
purporting to act hereunder need inquire into the authority of such Trustee to act, but
any such person may rely upon the statement of such Trustee.

10.4 Accounting. From and after the creation of this Trust, the Trustee shall
annually render a written account of the administration of the Trust showing receipts
and disbursements of principal and income to each beneficiary then entitled to receive
income therefrom. The first annual accounting shall be due one (1) year after the
creation of the Trust. The written approval of any such account, or the failure of any
beneficiary to object in writing to such account within thirty (30) days after the receipt of
the same shall as to all matters shown therein be final and binding upon all persons
(whether or not then in being) who are then or thereafter may become entitled to share
in either the principal or income of the Trust.

10.5 Applicable State Law. This Agreement has been executed and delivered
in the State of South Dakota, and all questions or law arising under this Agreement
shall be determined in accordance with the laws of South Dakota.

10.6 Captions. The headings of articles and sections are included solely for
convenience of reference. If any conflicts between any heading and the text of this

6
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Agreement exist, the text shall control.

IN WITNESS WHEREOF, Grantors have hereunto set their hands, and Trustee
has caused this instrument to be enacted by him.

G; ARY J. %% Grantor é
Vsl
BETTY%. BECK, Grantor

ACCEPTANCE BY TRUSTEE

MATTHEW BECK, Trustee under the foregoing Trust, accepts the Trust and
agrees that he will faithfully administer and distribute the Trust according to its terms.

Dated this _\SY_ day of November, 1999.

MATTHEW BECK, Trustee

STATE OF SOUTH DAKOTA )
'SS

COUNTY OF MARSHALL )

On this the _\S*_day of Mvember; 1999, before me, the undersigned officer,
personally appeared GARY J. BECK and BETTY J. BECK, husband and wife, known to
me or satisfactorily proven to be the persons whose names are subscribed to the within
instrument, and acknowledged that they executed the same for the purposes therein
contained.

In witness whereof | hereunto set my hand and official seai.

(SEAL)
) Notary Public, South Dakota

T
My Commission expires: Brrn ™, 2
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STATE OF SOUTH DAKOTA )
88,
COUNTY OF MARSHALL )

On this the _\S* day of Nevember; 1999, before me, the undersigned officer,
personally appeared MATTHEW BECK, known to me or satisfactorily proven to be the
person whose name is subscribed to the within instrument and acknowledged that he
axecuted the same for the purposes therein contained.

In witness whereof | hereunto set my hand and cofficial seal.

(SEAL) \Q‘Q@“‘

Notary Public, South Dakota

R 2o
My Commission expires; " **/
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STATE COF SOUTH DAKOTA)
:385
COUNTY OF BROWN )

& * * * * * * * * *

IN THE MATTER OF THE
IRREVOCABLE TRUST OF
GARY J. BECK AND BETTY BECK.

IN CIRCUIT COURT

FIFTH JUDICIAL CIRCUIT

* * * * * * * *

)
) TRU 18-02
)
)

DEPOSITION QF BETTY BECK

DATE & TIME: October 3, 2018

10:00 a.m.

LOCATION: LAW OFFICES OF BANTZ, GOSCH & CREMER
305 6TH AVENUE SE
Aberdeen, SD 57401

APPEARANCES: For Jamie Mcekley:

Mr. Kennith L. Gosch &
Mr. Joshua Wurgler
BANTZ, GOSCH & CREMER
Attorneys at Law

PO Bex 970

Aberdeen, SD 57402

For Matthew Beck:

Mr. Gordon P. Nielsen
DELANEY, NIELSEN, & SANNES
Attorneys at Law

PO Box 9

Sisseton, SD 572¢2
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WITNESSES

Betty Beck

I NDE X

Examination By Mr. Wurgler
Examination By Mr. Nielsen
Further Examination By Mr. Wurgler

EXHIBIT

NO.

Exhibit
Exhibit
Exhibit
Exhibit
Exhibit

No.
No.
No.
No.
No.

Ul s W o =

EXHIBITS

MARKED QFFERED RCVD

PAGE

3-57
58-71
71-76

DENIED

38
43
43
69
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BY

BETTY BECK,
called as a witness, being first duly sworn,
follows:
EXAMINATION
MR. WURGLER:
Betty, where did you grow up at?

Langford.

testified as

Langford. And is there a Langford High School out there, is

that what you attended?

Yes.

. When did you graduate?

1961.

. When did you meet Gary?

Ch, couple years later.
Had you known about him at the time?
Yes,

Where did you guys meet at?

. At the Rainbow.

. What's the Rainbow?

It was a —— used to have dances there.
So you're a good dancer?

QOkay.

MR. GOSCH: My wife would have said, no, he's not.

MR. WURGLER: Kind of a lost art anyway.

What year did you guys get married?

Sara Zahn, RPR ~ 605-626-2445
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it?

I don't remember.

Do you recall the reasons why you guys wanted to continue with
the trust?

Because we didn't want a nursing home to get cur land.

And what was your understanding of how the nursing home would

get your land if it wasn't in trust?

. Well, if it wasn't in a trust and we had to go to the nursing

home it would have to be sold to pay for our keep.

. And so it was your understanding that the trust would prevent

the banks or the government from getting at your land and
trying to take that as money to pay for your nursing home
care?

Yes.

. And was that pretty important to you guys at that time?

Yes.

How would you describe the debt situation, was it bad or
tolerable in the '90s?

Tolerable, probably.

Did you always have an operating loan?

There's —— some of those questions -- my husband usually took
care of the main stuff and I really don't know the answers to
some of those things.

And that's a good answer, tco. 1If you don't know I'm not

asking you to make anything up, obvicusly. If ycu don't know,

Sara Zahn, RPR ~ 605-626-2445
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understand some of it.

Was 1t important for you and Gary that the farm stay intact
for the family?

Yes, very important.

Is that still important for you today?

Yes.

When the land got put into trust was there any livestock that
were a part of the trust, as well?
We had livestock at the time. I don't know if they were

included or anything. I deon't know.

. And was it -- were you and Gary expecting to retire at that

point then?

. No.

Were you expecting to still make a living off of the farming
operation?

Yes,

At what point would you say you and Gary just decided to step

back and retire from the farm?

. Well, Gary helped Matthew on the farm until just the last

three, four years, probably.

And I understand that your husband is in the nursing home?
Yes, he is.

When did that happen?

July of last —— end of July, last year.

Now going from about the year 2000 to the present, did Matt

Sara Zahn, RPR ~ 605-626-2445
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Probably.

So I guess I can understand it, is it true you and Gary have
quite an attachment to these parcels then?

Well, T think attachments to family is more important than

land and money.

And so are you saying as long as that land stays in the family
you guys would be happy?

Yes. —
S0 you wanted to sell 680 acres to Matt for $300,000, and then
underneath there it says, "We would also like to retain
jointly $10,000 income annually from this land." There is a
date down by Matt's signature, do you see that?

Yes.

Do you recall discussing this with Matt?

No, I don't.

When was this presented to you?

I remember signing it but I guess we didn't really talk about
it.

Where did you sign it at?

At Danny's office, I think.

Did Danny present this to you?

I don't remember.

Were all three, you, Gary and Matt, present at the same time
at the office?

Probably.

Sara Zahn, RPR ~ 605-626-2445
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. And you are testifying to the kest of your ability today that

have you met with Matt? Do you meet with him weekly, do you
talk with him daily? How often do you...

Well, he's right there on the farm so, I don't know. He comes
in the house every so often. I don't know how often.

vou had no knowledge that Matt had debt problems until this
past year?

Yes, probably just the last year, year and a half.

With your concern for keeping the farm in the family, would
you have wanted to know whether he was having debt problems
while he was Trustee over the property?

Probably. ____l
Did you ever ask him whether he was having debt problems --
No.

-— before this hearing?

No.

Just would like to pin down roughly when you last spoke to
Danny. Did you speak with Danny after the family meeting here
at my officev?

No.

Did you speak with Danny in the year before the family meeting
here at my office?

I talked to him the 18th or 19th of January. That was the
date after we got the first letter from you people,.

Is that the one that yocu have in Exhibit 2 in front of you?

Sara Zahn, RPR ~ 605-626-2445
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fees, title reports and so on.
So you did not know until this moment that Matthew has
approximately a 32.1 million judgment —-

No.

}
o)

Jr —

land a

st

1

ot

rus

ot
'-!

-— debt against him? Do you know who saved the
kept it away from the bank to this point?

No.

Dc you have any guesses?

No.

Do you know that Jamie got involved with this lawsuit and
stopped the bank currently from foreclosing on the trust land?
No, I didn't know that.

Do you know who would own that land today if it were not for
Jamie? Who do you think would own that land today if it
wasn't for Jamie?

MR. NIELSEN: I'm golng to obiject. Calls for a misstatement
of the legalities of the situation, but you can answer if you
know. There would be a redemption, et cetera.

You can go ahead and answer even though he objected. Do you
know who would own this land today -—-

I suppose the bank.

. And dc you understand that that would be to pay off Matt's

perscnal debts?
I don't know, I guess.

Well, you read in paragraph 18 there, the $2.1 million that
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the right to go and take Matt's personal land and that we will
argue on a different day whether the bank has the right to go

after the trust land?

. No.

New the fact that Matt has personal debt in the amount of
about $2.1 million, is that something you would have wanted to
know over the course of this trust?

Probably.

And I'm not sure of your husband's current frame of mind. Is
he able to understand things like this?
I -- probably not. Some days he talks pretty sensibly and

some days he doesn't, so...

. And T guess I'1ll round cut that line of questioning with this;

do you understand that Jamie is simply trying to protect the
trust land so that it can stay in the family as opposed to
being owned by the bank?

Yes.

. After the —— after the February 9, 2018, meeting here at my

office did you follow up with Danny and let him know what had
been talked about?

No.

Who has represented Matt during the course of the trust, do
you know?

No, I don't.

Do you know whether Danny has given him legal advice?

Sara Zahn, RPR ~ 605-626-2445
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A

BY

I don't know.
MR. WURGLER: Nothing further, Mrs. Beck. Mr. Nielsen has a
chance to ask you some questions.
MR. NIELSEN: Betty, T do have a few questions for you.
THE WITNESS: Okay.

EXAMINATION
MR. NIELSEN:
Betty, I'm going to call your attention to page 22 of the
document in front of you, Exhibit 1, do you see that?
Yes.
And on page 22, about four lines from the bottom, I see a
number there of 800,000. Do you see that?

Yes.

Did you understand that with this Consent to Mortgage Real
Estate that you and Gary and the kids agreed that the trust
land could have a mortgage on it in an amount of 800,0007?

Yes.

You were asked questions about this morning about a debt of
$2.1 million, and that caused you some concern, didn't it?
Yes.

But do you understand that the trust itself is obligated to
just the 800,000; you understoocd that way back in 2015, didn't
you?

Yes,

. When the land was put in trust in 1999, or when the trust was

Sara Zahn, RPR ~ 605-626-2445
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STATE OF SOUTH DAKOTA)

: 55

COUNTY OF BROWN )

* ¥ * * * * * *

PLAINS COMMERCE BANK,
a banking corporation

Plaintiff,

vS.

*

INC.

r

IN CIRCUIT COQURT

FIFTH JUDICIAIL CIRCUIT

* * * * * * * * *

CIV 18-55

MCTION TO INTERVENE
AND
MOTION FOR

SUMMARY JUDGMENT

MATTHEW A. BECK, a married
person; KELLEY R. BECK, a
married person; MATTHEW A. BECK,
Trustee of the B&B FARMS TRUST,
u/t/a November 1, 1999; '
BROWN COUNTY, a governmental
instrumentality of the State of
Scuth Dakota; MARSHALL COUNTY,
a governmental instrumentality
of the State of South Dakota;
DEERE & COMPANY, a corporation

Defendants.

e I . I A ]

DATE & TIME: August 10, 2018

10:30 a.m.

BEFORE: THE HONORABLE SCOTT P. MYREN
CIRCUIT COURT JUDGE
Brown County Courthouse
Aberdeen, South Dakota, 57401
LOCATICON: BROWN COUNTY CIRCUIT COURTROOM

BROWN COUNTY COURTHOQUSE
Aberdeen, Socuth Dakota
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APPEARANCES:

For the Plaintiff:

Mr. Thomas J. Cogley
Attorney at Law

PO Box 759

Aberdeen, SD 57402

For the Defendants:

Mr, Gordon P. Nielsen
Attorney at Law

PO Box 9

Sisseton, SD 57262

For Jamie Moeckly, Intervenor:

Mr. Kennith L. Gosch & Mr. Joshua Wurgler

Attorneys at Law
PO Box 970
Aberdeen, 5D 57402
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WITNESSES PAGE
Matthew Beck
Direct Examination By Mr. Gosch 5-21
Cross-Examination By Mr. Nielsen 21-30
Redirect Examination By Mr. Gosch 30-24
EXHIBITS
EXHIBIT NO. MARKED OFFERED RCVD DENIED
Exhibit No. 1 21 21 22
Exhibit No. 2 26 27 28
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THE COURT: We're on the record; Civil File 18-55, Plains
Commerce Bank versus Matthew Beck, Kelley Beck, B&B Farms
Trust, Brown County, Marshall County and Deere & Company.

I've got a number of different attorneys here. 1I'll let
you start by -- any attorney or party that wishes to be heard,
I'll have you identify yourself for the record, and that way
I'll know who wasn't here. We'll start right here on my left.
MR. NIELSEN: Thank you, Your Honor. Gordon Nielsen appearing
alongside or with Matthew Beck.

MR. COGLEY: Tom Cogley, Your Honor, appearing on behalf of
Plains Commerce Bank.

MR. GOSCH: Ken Gosch and Josh Wurgler appearing on behalf of
Jamie Moeckly.

THE COURT: Anyone else that was expecting to be heard? So it
locks like no one has appeared —- and I'm not surprised -- for
Brown County, Marshall County or Deere & Company.

Looking through the file I see that there are two things
that I note that are noticed for hearing today; one is a
motion to intervene, or alternative, and the other one is a
motion for summary judgment. Let's start with the motion to
intervene,

MR. GOSCH: Thank you, Your Honor. If I may, I'd like to
start by calling a witness,
THE COURT: Go zhead.

MR. GOSCH: Call Matthew Beck.
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THE COURT: Matthew come on up, raise your right hand.
MATTHEW BECK,

called as a witness, being first duly sworn, testified as

follows:
THE COURT: Have a seat.

DIRECT EXAMINATION
MR. GOSCH:

. Matthew, state your name and address, please.

Matthew Beck, 10949 408th Avenue, Hecla, South Dakota.
Your parents are Gary and Betty Beck?

Correct.

. And they had three children?

Correct,

Name the three children, would you, please?

Brian, Jamie and myself.

That would be Brian Beck, Jamie Moeckly and then yourself?
Yes.

In 1999 your parents established a trust; 1s that correct?
Yes,

The trust is already a part of the record, but I want to ask
you a couple guestions about it. Are you named as the Trustee
in the trust?

Yes.

And the trust owns 680 acres of cultivated land?

Correct.

Sara Zahn, RPR ~ 605-626-2445
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. Me, ——

. And s0 now we go to November of 2015 and you're in more

. And this time Plains Commerce Bank says to you, we won't give

Now where in the heck is the money going? We started out at
50,000, now we're at 1.2 million, and your parents are getting
almost no income out of the trust. Where is this money going?
Expenses.

Expenses for what?

Machinery. Inputs. Taxes.

You're buying machinery? Is that machinery owned by the trust

or by you?

financial trouble, and so you now go to Plains Commerce Bank
and ask them for money to pay off your other lenders; correct?
Correct. —
you that money unless you get a consent signed by the other
beneficiaries saying it's ockay tc mortgage the land —-
Correct.
-— trust land; correct?
Correct.
And they gave that to you, didn't they?
Uh-huh.
THE COURT: Is that a yes or a no.
THE WITNESS: Yes.

—

And so following that, in November of 25, you gave a mortgage |

to Plains Commerce Bank pledging assets of the —-- owned by the

Sara Zahn, RPR ~ 605-626-2445
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L ]

trust to secure 800,000 of your $2.2 million loan; correct?

Correct. P

What did the trust benefit from that?

Continue to operate.

. And then you signed a guarantee Lhat says not only does the

trust have to pay back the 800,000 but the trust has to pay
all accrued interest, attorney's fees, collection costs when
allowed by law, and all other costs, fees and expenses;
correct?

Correct.

. And that you signed that guarantee as Trustee?

Correct.
But the consent didn't authorize you to do that, did it?

I think it did.

It just says that yocu can mortgage up to 800,000 but not over

that, and now you're giving the bank a document that says on

behalf of the trust, not only will we use -- the trust pay off

800,000 of Matt's debt, but the trust will also pay all the

costs and expenses and attorney's fees that the bank charges.

I'm pretty sure all that stuff is going to come out of my
checking account,

Well, but that's not what the document says, is it?

I haven't seen the document.

And the bank is suing you and the trust, and the bank is

asking that their attorney's fees, costs, expenses, interest

!

Sara Zahn, RPR ~ 605-626-2445
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STATE OF SOQUTH DAKOTA IN CIRCUIT COURT

COUNTY OF BROWN FIFTH JUDICIAL CIRCUIT

* & k * k ok F & * ok F* &« F X * ok &

PLAINS COMMERCE BANK,

k ok ok 0k %k * * ok X X k & %

06CIV1B-000055
Plaintiff,

vs.

MATTHEW A, BECK, a married person;
KELLEY R. BECK, a married person;
MATTHEW A. BECK, Trustee of the

B&B FARMS TRUST, u/t/a November 1,*
1999; BROWN COUNTY, a governmental*
instrumentality of the State of *
South Dakota; MARSHALL COUNTY, a *

o T S A T X

governmental instrumentality of *
the State of South Dakota; DEERE &*
COMPANY, a corporation, *
*

Defendants. *

* k& k£ * * *x K F * ¥ k * Kk k * * & & * & * & Kk x F k k * * * &

DEPOCSITTIGOCN
CF
LANCE VILHAUER
January 17, 2020

9 o'clock, a.m.

Taken at: )

Offices of Bantz, Gosch & Cremer, L.L.C.
305 Sixth Avenue Southeast

Aberdeen, South Dakota

Reporter: Tammy Stolle, RPR
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4 5
1 WHEREUPON, 1 A, Correct,
2 the following proceedings were had, to wit; 2 Q. Can you give me some description of that type of
3 LANCE VILHAUER, after being first duly sworn, 3 training that you get when you Ffirst start off in the banking
4 testified on his oath as follows; 4 industry back in '077
5 EXAMINATION 5 A. Well, again, that was with a different industry
6 BY MR. WURGLER: 6  or a different company than I'm working for now currently.
7 Q. Well, could you start by giving me a little bit 7 You know, mainly credit analysis training, You know, Ag
8 about your background, where did you grow up at? 8 cCountry had a very extensive credit analysis training.
9 A, Grew up on a farm just west of Aberdeen by Mina 9 That's the majority of it, and throughout the years, you do
10  and went to high school at Warner, went to college at 10  go to various bank seminars that are put on, you know,
11 Concordia College in Moorhead, Minnesota, and then entered 11  whather it's a one-day, or ona or two or three day deal and
12  the lending industry in February of 2007. February of 2007 12  some training sessions like that maybe for a week, that kind
13 started working with Ag Country Farm Credit Services, and 13  of stuff, and I'd say that's the majority of it.
14  then moved down to Aberdeen to work with Plains Commerce Bank | | 14 Q. Who are some of the reputable training entities
15 and have been there ever since. 15  out there that offer seminars or education of some sort?
16 Q. Okay. What degree did you get at Concordia? 16 A, Out at Spearfish, the South Dakota Bankers
17 A, Communications with a minor in business and a 17  Association I believe is who puts that on, and that's
18 minor in Spanish. 18 actually a two-year program. You know, thera's a starter
19 Q. Did your minor in business give you any leg up in 19 vyear, then there's a second year whare they get a littia more
20 the banking industry that you eventually got into? 20  in-depth, and again, majority of that is basad on credit
21 A. Some of the fund tals. You | y of the 21 analysis, underwriting.
22 accounting fundamentals, but that's about it. 22 Beyond that, I did complete, in Jamestown, that's
23 Q. Okay. So everything that you've learned then 23 also a twa-year program, I don't recall the name of that one,
24 about how to do your job has been basically on-the-job 24 but that is put on through the North Dakota Bankers
25 training or seminars, things like that? 25 Association. Those are the two that come to mind at this
8 7
1 pointin time, 1 particular loan to somebody might be a good idea or a bad
2 Q. And you gid go to the Spearfish two-year program? 2 idea?
3 A, Um-huh, correct. 3 A, Yes, that's fair to say.
4 Q. what years did you do that one? 4 Q. And what would you say are some of the most
5 A. 1 don't know off the top of my head. 5 important principles that you apply on a day-to-day basis
(] Q. How about the Jamestown, do you remember that 6 when you are looking at somebody who wants a loan from Plains
7 one? 7 Commerce Bank?
8 A. It would have been -- I believe it was 2016 and 8 A. Sure.
9 2017 summar, I believe, 9 Q. For the ag industry.
10 Q. And I'm sorry, what year did you start over at 10 A, Yep. It's just the five Cs; character, capital,
11 Plains Commerce? 11  collateral, capacity, and conditions.
12 A. Qctober of 2009, 12 Q. Okay. Capital, collateral -- character, capital,
13 Q. And so the idea of credit analysis training, how 13 collateral?
14 would you describe that to a layperson who doesn't understand 14 A, Capacity,
15 what it is? 15 a. Capacity.
16 A. Sure. Credit analysis is being able to work with 16 A, And conditions.
17  the borrower to get financial statements from them, balance 17 Q. What is capacity exactly?
18  sheets, financial statements, projections, and it is also 18 A. Capacity is the ability to repay, so that would
19 tooking at historical data and also putting together a plan 18  be cash fiow.
20 for the upcoming year's projection to make gure the borrower 20 Q. And conditions, what do you mean when you say
21  can -- just analyze their income and expense situation for 21 that word?
22 where they're currently at and where they're looking to be at 22 A, Conditions are the rates and terms of the loan.
23  over the next year. 23 Q. These five Cs, are these something that you've
24 Q. Does that type of a training or that type of 24 come up with on your own, or are they weli-known in the
25 analysis give you an idea and an insight into whether a 25  industry?
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Page 4to 7 of 122




12 13
1 anywhere around the community, would they also be aware of 1 Q. What's the name of the software?
2  these five Cs? 2 A, Moody's Analytics,
3 A, Yes, they would. 3 Q. And I didn't see anything like that in your file
4 Q. So when you're doing these five Cs and you're 4 on Matt Beck. Would you have done a Moody's analysis of him?
5§  trying to assess somebody who would ike ar ag Joan, do you 5 A, We did.
© actually put a quantity to these? For Instance, scale of one -] Q. Okay. And I've got your file here. We'll go
7 to five, high on character; scale of one to five, low on 7 through It, and if you see it in there, I'd ask you to polnt
8 capital, and then you come up with a number and declde € it out to me, but 1 didn't -~ I don't recall seelng something
9 whether it's 3 safe risk, or |5 It more of a gut assessment? 9  like that., I probably just missed it though.
10 A, For all five of the categories, or did you 10 Do you recall in Matt Beck's case what his risk
11  specify one In particular? 11  rating was?
12 Q. Yeah, for all five of them. Once you've met with 12 A. Idon't.
13 somebody who wants some money from the bank and you've gotto | | 13 Q. How did you feel that he scored with regard to
14 make a decision whether that's a good idea or not, you 14  character?
15 analyze the five Cs, and then how do you decide whether this 15 well, I'm sorry, let me back up. I'm jumping way
16 is a good decision? 16 ahead here. At some point you met Matt Beck. Do you recall
17 A, Yeah, there's a risk rating model that we use 17  roughly when that was?
18  where after we key in all the information, there's a score 18 A It would have been in the late winter or spring
19 that's received on those various categories which goes into 19  of 2015, I believe.
20 an overall score. 20 Q. And you got introduced to him through a lending
21 Q, And from the way you describe that, It sounds 21 broker of some sort?
22 jike a software program almost? 22 A Correact.
23 A Correct. 23 Q What was the name of that entity?
24 Q. Is that what It is? 24 A. I believe the name was Preservation Capital.
25 A. Correct, 25 Q Are you famlliar with that entity apart from Makt
14 16
1 Beck? 1 A {Witness reviewing exhibit.) Page 17 are notes I
___2 A, No, 2 had in the file, but they were not prepared by me.
3 Q. How did this lending entity, Preservation Capitat 3 Q. Do you know who prepared those?
4 we think, how did they connect you with Matt Beck? 4 A, I believe it was Matt Beck.
5 A, After receiving some preliminary documents from 5 Q. Qkay.
6 Preservation Capital, I requested that I would be able to [ A, Everything else, 1 through 21, looks to be mine.
7 talk with Matt directly to get to know him and that's how I 7 Q. All right. And these notes would have been
8 met Matt. 8 prepared sometime after the late spring or winter of 2015, is
9 Q. Do you recall how many meetings you had with him 9 that right?
10 (eading up to the loans that were given to him? 10 A, Yep.
11 A, I do not. 1 Q. Would you have made these notes during
12 Q Did you meet with his wife at alf? 12 face-to-face meetings with Matt?
13 A. I don't rernember if I did or not. 13 A, Some probably were,
14 Q Did you meet with Matt more than once? 14 Q. And (¢t looked like you had several phone calls
TS A Yes. 15  with him as well, Would you take notes on the phone like
16 Q. Let's -- I'll go ahead and just mark this, Lance, 16 everybody else?
17 as Exhiblt 1. This Is the Plains Commerce Bank discovery 17 A, Correct.
18 documents you guys sent over, 18 Q. Okay. So you began meeting with Matt, Do you
19 (Exhlbit No. 1 was marked.) 19 have any notes in here that you would say reflect your
20 Q. (BY MR, WURGLER) Soc I notice the flrst -- it 20 assessment of the five Cs related to Matt's request for a
21 looks like in the bottom right corner here, Lance, there's a 21  foan from the bank?
22 number, PCB and then the number, Those are just for ease of 22 A, Out of these 21 pages?
23 reference and page numbers, It looks like pages 1 through 21 23 Q. yeah, If you do, we'll just take them one by
24 are all handwritten notes. Can you Igok at those quick and 24 one, I'd like to talk about them with you,
28  just let me know if those are all your notes? 25 A, Page one looks to be a potential breakdown of the
JMApp039
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1 loan funds at loan closing which would affect capital and 1 Where would Bill Thovson fall in the ag lending world? Is he
2 capacity and collateral, and conditions for that matter. 2  sort of a lender of last resort almost?
3 Q. Page two -- weil, let’s start with page one, Do 3 A, That I would not know. You would have to ask
4 vyou happen to have a date for that one, just a rough date in 4 him,
5 mind? 5 . Okay, So it looks like on page one we've got a
6 A. I would guess it's close to the loan closing in 6 $1.9 million payoff to Bill Thovson that I'm assuming Matt
7 the fall of 2015, 7 reported to you, is that right?
8 Q. Okay. And so on page 1 then, you've got a -- you 8 A. I received payoffs from -- diractly from Bill
9 note a couple of payoffs to Legendary Loan and to Legendary 9 Thovson.
10 Lease. Atthe time you're talking with Matt Beck, did you 10 Q. And what -- can you tell me about the first
11  know Bill Thovson at all? 11 conversation you had with Bill Thovson and what his
12 A, Yes, 12 assessment of the situation was with Matt Beck?
13 Q. What de you know about Bill Thovson? 13 A, I don't recall discussions getting into the
14 A. I know he was the prior lender to Matt. That's 14 history of how the lending relationship went between Bill and
15 ahll ¥ know. 16 Matt with Bill. Does that answer your question?
16 Q. Would yau describe Bill Thovson as sort of an 16 Q. Yeah, it does, Matt was not happy with Bill, was
17 unorthodox ag lender in the sense that he's not associated 17 he, when he came to you guys?
18 with a bank, he’s kind of on his own? 18 A, I believe — let's see. I belleve Matt had told
19 A, I would describe him as a private lender. 19  me that Bill was not giving him operating funds anymore and
20 Q. Are there a number of those folks in the area? 20 that was the reason why Matt was looking to refinance his
21 A. That I don't know. 21 debt some place eise,
22 Q. In terms of private lenders, is he -- you know, 22 Q. Was Matt in default with 8ill Thovson?
23  there are people out there who offer loans to people who have | [ 23 A, That I don't recall.
24 very bad credit; for instance, in the automobile world 24 Q. Were there any foreclosure proceedings at all
25 there's other folks wheo don't take on those risky loans. 25 that you know of with Bill?
18 19
1 A. Not that I'm aware of. 1 estate loan,” does that just refer to the collateral for the
2 Q. All right. And then you've got a broker fee here 2 debt?
3 back on page 1, 35,000, Is that related to the folks who 3 A, No, real estate loan would refer to the loan
4 connected you and Matt Beck together? 4  Itself.
5 Al Yes. 5 Q. Okay. So it may or may not involve real estate
6 Q. Got Plains Commerce Bank fees. Do you know why 6 but it's just one way you guys characterize it?
7 Matt had a $1.8 million loan with Legendary/Bill Thovson? 7 A. You'll have to repeat the question.
8 What was that being used for? g Q. The term "real estate loan," I'm just -- I'm
9 A, I believe it was various items. Anywhere from 9 trying to figure out why is it called that, 1 quess?
10 machinery to cattle to operating to land debt. 10 A, It's a real estate loan. It s called that for
11 Q. And the lease payoff, I assume Matt was leasing 11 these simple notes, since that is debt that is termed out
12 something from Bill Thovson. Do you know what? 12 over twenty years and --
13 A, I don't remember what exactly it was. If I was 13 Q. But the debt may not necessarily be related to
14 to guess, a piece of machinery of some sort, 14 real estate; for instance, some could have been used to
?5 Q. As you come down then, we've got a real estate 15 purchase cattle or machinery, is that right?
16 loan listed at 1,855 million, and is that what you were 16 A That is possible, yeah,
47 thinking about extending to Matt with this writing here? 17 Q. All right, So then you've got $110,000
18 A. Yes, that would have been the real estate loan 18 underneath the line that you drew there, and then the note,
19 that Plains Commerce Bank would classify as the real estate 19 "advance from line of credit." And so you were thinking
_1.10 loan for that amount, 20 about giving Matt two loans; a real estate loan and a line of
21 Q. All right. And again for the layperson, if you 21  credit loan, is that right?
22 talk about a real estate loan, what does that mean exactly? 22 A, Correct.
23 A It means debt that is being termed out for 23 Q.  There's some numbers down below that starting
24  usually an amortization of twenty years or more. 24  with the 75,000 advance. Do you recall why Matt needed that
25 Q. And the real estate part of that term "real 25 $75,000 advance?
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1 wae'd prefer to see someone’s capital standing at 50 percent 1 turn to and see that owner equity ratio?
2 owner equity or higher. 2 A. Yes.
3 Q. All right. And again for the layman here, when 3 Q. Okay. What would you lock at there?
4 you talk about owner equity, does that mean if you look at 4 A. The balance sheet.
5 all of the assets that they own and you want them to have 5 Q. we'll flip through the file here in a bit, but
6 50 percent ownership -- or excuse me, all of their equity in 6 ['ll have you point gut that balance sheet to me. Let's look
7 those assets should be 50 parcent of their loan or higher, is 7 over here on page 2 then. At what point did you realize
8 that accurate? 8 vyou're dealing with a trustee of a trust as well as Matt in
9 A. The bast way to describe owner equity percentage 9 his personal capacity?
10 s a person's net worth divided by their total assets and you 10 A, It was during the loan application process.
11  like to see that number at 50 percent or higher. What that 1 Q. Okay. And as an ag lender, you are aware that
12  means ls, in layman's terms, for every $1 of assets that 12 assets could be held in all forms of entities, right?
13 person owns, they own free and clear 50 cents or mora of each 13 A. Correct.
14 dolar, 14 Q. You've got businesses, you've got trusts, and so
15 Q. Okay. If you look on page 2, I notice things 18 on and so forth, is that accurate?
16 like LTV or loan to value ratios. 1s that a similar concept 16 A. Correct. T
17 or something different? 117 Q Okay. What are the rules that you apply to a
18 A. It's a — it's similar in that it's a ratio, it's 18 situation where there's a trust involved with seeking an ag
19 apercentage. There are different standards and different 19 loan?
20 targets. 20 A. We would need the -- a copy of the trust
21 Q. Da you have the ability to look through your 21 agreement and -- repeat the question again.
22 notes real quick here and tell me if you've got an owner 22 Q. When you're dealing with a loan situation that
23 equity ratio noted anywhere? 23 involves a trust, what principles do you apply to make sure
24 A, 1 don't believe there's one on these notes, 24 that this is going to be a successful loan?
25 Q. Is there something in the file that you could 25 A, Sure, Again, we would ask for a copy of the
el g
1 trust agreement itself. We would ask for -- it depends on 1 any applicable terms.
2 what the loan request is for, you know, whether it's & loan 2 Q. Okay. So, for instance, you would be wondering
3 for cattle or machinery or operating or land debt, you know, 3 does the trust agreement limit or restrict what the trust
4  there's various requests which change our requirements to 4 land or assets can be used for in terms of collateral, would
5 some extent. 5 you look for something like that?
6 Q. I'm going to have you focus on a situation like 6 A, Repeat that question again, ]
7 Matt's here, all the things that he was asking for. So you 7 Q. Would you be looking through the trust agreement
8 would get a copy of the trust agreement. What would you do 8 to see whether there are restrictions or limits on what the
9 when you got a copy of the trust agreernent? 9 trust assets can be used for in terms of collateral?
10 A, 1 would turn that over to the bank's counsel for 10 A. Yes. _ 1
11  review and guidante on what documents are needed to go 11 Q. Okay. So, for instance, a trustee has to have, 1.
12 forward. 12 under the trust agreement, the ability to use the trust
13 Q. What things do you need to be aware of when a 13 assets for lending purposes, right?
14 trust is involved with seeking a loan? 14 A. Correct. ]
15 A. Who the trustee is and what is spelied out in the 15 Q. Are you aware of the concept of self-dealing with
_1_§_ trust agreement. 16 regard to a trust or any other estate?
17 Q. Okay. When you got a trust agreement, do you 17 A, I have heard of that term.
18 typically read those over yourself as well? 18 Q. All right. What does that mean to you?
19 A. I will review them to a certain extent, but I'm 19 A, To me it — it's a - it's & caution concept that
20 depending on someone far more knowledgeable of them to review | | 20 the trustee nesds to make sure they're taking proper steps to
21 them than myssft. 21 not get parsonal gain without proper notice to all the
22 Q. When you review a trust agreement, what things 22 Dbeneficiaries of the trust.
23 are you loocking for in there apart from who the trustee is in 23 Q. Okay. Have you ever been through a seminar or
24  a situation where somebody wants a loan from you? 24 any other kind of training or education that describes what
25 A, 1 would just ba reviewing the whole document for 25 issues are in play when you're dealing with a trust seeking
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1 money or a loan from a bank? 1 Q. Do you recall reviewing the trust agreement in
2 A. That I don't remember off the top of my head. 2 this situation?
3 Q. Does this issue crop up on a regular year to year 3 A. I recall reviewing it. I recall reviewing it. =
4 basis in your, I don't want to call it a practice, but in 4 Q Okay. Did you notice any red flags with the
§ your occupation? § trust agreement that would have impacted your decision to
6 A, It's — I would say it's -- I would say it's not 6 lend money using the trust land as collateral?
7 uncommon. 7 A, You mentioned red flags?
g Q. I noticed on page 2 of Exhibit 1 here, your first 8 Q. Yeah.
9 line there noteg, "Brother and sister sign consent." Da you 9 A. The red flags were -- the potential red flags
10 know if that is a referral to the consent to sell the land or 10 were brought to my attention from our counsel.
11 the consent to mortyage the land? 11 Q. Okay. What was your understanding of what the
12 A, That would be the consent to mortgage the land. 12 red flags are with relationship to this trust agreement?
13 Q. Were you aware that Matt was trying to sell the 13 A, It dealt with Matt as the trustee -- it dealt
14 land to himself, the trust land? 14  with Matt as the trustee to make sure he was not
15 A. I believe that came up as a potential option in 15 self-dealing.
1€ conversations. I don't believe it ever took much traction, 16 Q. So your understanding was Matt could not
17  but I know it was just a thought that came out in 17 self-deal under the trust agreement?
18  conversation. 18 A, Correct. |
19 Q. He notes that there are first and second 19 Q. Okay. And again, your understanding of
20 Dbeneficiaries. Did you ever talk to any of the other 20 self-dealing is that a trustee has to take -- before a
21 Dbeneficiaries, for instance Gary and Betty, refating to Matt 21 trustee can benefit personally from the trust, he has to take
22 seeking a $2 miltion ag loan from Plains Commerce? 22 certain steps to make that acceptable, is that your
23 A, No, I did not. 23 understanding then?
24 [} Did Matt tell you who the beneficiaries were? 24 A To notity all beneficiaries, correct.
25 A, I don't recall it he told me who they were. 25 Q. Oh, he just has to give natice?
34 35
1 A, I would say notice and appraval. 1 trust land?
2 Q. Okay. 2 A. I wouldn't specity that just Matt wanted to know.
3 A. From the beneficiaries, 3 Q. Okay.
4 Q. You mentioned that Matt could not self-deal was 4 A, This note would be in regards to all the
5 one of the flags as you understood it. Were there any 5 beneficlaries as we gear towards signing the consent to
6 others? € mortgage form. The beneficiaries wanted to know the mortgage
7 A, No, not that I can recall. 7 amount for the trust land.
8 Q. Okay. Do you know whether it was an irrevocable 8 Q. And who did you gain that information from?
9 trust or a revocable trust? 9 A. I believe that came from a conversation with
10 A, 1 believe it was noted that this is an 10 Danny Smeins,
11 irrevocable trust. I would have to double-check, but I think 11 Q. Did Matt tell you that Danny was the one you
12  that's what it is. 12 should talk to about this?
13 Q. Okay. Did you have any awareness of a 13 A, I believe so.
14 spendthrift clause in this trust? 14 Q. Was Danny the one that you sent the trust
15 A I don't know what that is. 15 agreement to in terms of getting an attorney review?
16 Q. Okay. So back to page 2 then, Matt presents the 16 A, No.
47 trust to you. I presume he also presented to you a list of 17 Q. Was that Tom Cogley?
18 what the trust assets were at some point, is that right? 18 A, Yes.
19 A The main thing we tatked about was the land that 19 Q. Did you have a conversation with Danny Smeins
20 was held in the trust. 20 yourself about what could or could not be done under the
21 Q. And he wanted to know, on page 2 here, what the || 21 trust agreerent?
22  mortgage amount could be For the trust land, is that right? 22 A, No.
23 A, Say that again. 23 Q. Did Danny Smeins represent the bank in this
24 Q. Well, your second note here on page 2, Matt 24 situation at all?
25 wanted to know what the mortgage amount would be for the | | 25 A. No.
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1 a. And so your second note here then, I'm trying to 1 assessment of his real estate assets, is that right?

2 understand where this came from. Would this have been 2 A, Correct.

3  something Danny told you the beneficiaries want to know 3 Q. And then at the bottom, you've got the -- an

4 about? 4 assessment of the trust's real estate assets, correct?

5 A, I believe so. 5 A, Correct,

6 Q. All right. And then did Danny ever indicate to 6 Q. Okay. So looking at Matt's Brown and Marshall

T vyou whether there were any issues with doing a mortgage of 7 County land, would those numbers have been sufficient to get

8 the trust land? 8 a $2 million lean from Plains Commerce Bank?

9 A. No. 9 A. No.

-10 Q. Without considering the trust -- and T want to 10 Q. And why is that?

11 make sure I've got this right. Did you consider how much you | | 11 A, If that was all the collateral that would have

12 could lend -- first consider how much you could lend to Matt 12 been -- had been provided in reference to a $1.855 million

13  without the trust land, and then he mentioned the trust land 13 real estate loan, the collateral would have been

14 and you decided whether there was more then to be lent to 14 insufficient.

15 him, did it come in two parts like that, or how was your 15 Q. Is another way of putting that too, the bank

16 assessment of his overall asset situation? 16 would not have been protected if he had defaulted?

17 A No, the overall loan request amount was 17 A.  Correct. I
18 essentially the same amount from the beginning, and the trust | | 18 Q. Okay. Keeping a finger there, please, Lance, we

19 fand was mentioned right at the beginning as possible 19 talked about page 4 already which has some mention of corn
20 additional collateral for any loans. 20 and calf sales. So if you combine his real estate

21 Q. If you had just considered Matt's assets -- for 21 collateral, his personal real estate collateral with his

22 instance on page 10, if you could turn there for me, please, 22 calves available, his corn available, would that have been '

23  in Exhibit 1. 23 sufficient to secure the bank for a $1.855 million loan?

24 So if you had just considered Matt's real estate 24 A, No.

25 assets, I'll put it that way, here on page 10 you did an 25 Q. How much would you have been looking for in terms

38 39

1 of collateral, almost an exact dollar amount to the loan 1 per acre of cropland. Who supplied numbers like that in

2  amount? 2  terms of a per acre value?

3 A. That's a starting point. There's still other 3 A, These were estimates of mine.

4 factors that go into it. So -- repeat the guestion again. 4 Q. Okay. Just -- that was the real estate situation

5 Q. So if you considered together Matt's personal & at this time?

6 real estate collateral and the personal property collateral, 6 A, Yeah.

7 I'll call it, that we see on page 4 of Exhibit 1, you said 7 Q. Okay.

8 that that would not be sufficient for a nearly $2 million ] A Yas,

9 loan? 9 Q. We had talked about folks you talked about with
10 A. Corvect, 10 regard to the trust. You didn't talk to Gary and Betty about
1 Q. And so then my follow-up question was, how much 11 mortgaging, correct?

12 in terms of collateral value would you have wanted to see for 12 A, Correct,
13  a $2 million loan? 13 Q. Did you talk to Brian Beck, the other brother?
14 A. Sure, And again it varles with each -- from loan 14 A, I did nat,
15 to loan, but as a starting point on an ag land loan, the bank 15 Q. Did you talk to Jamie Moeckly?
16 requires the long-term debt, real estate loan debt to be at 16 A I did not,
17 60 percent loan to value, meaning for every one dollar of 17 Q. And then with Danny, could you characterize all
18 coltateral value, as a starting point the bank would be 18 of the conversations you had with Danny at this -- did you
19 willing to lend 60 cents against that dollar, 18 have many conversations with Danny, or just one?
?6 Q. All right, So from the get-go, the bank had to 20 A Not a lot. You know, if I was to guess, two to
21 consider the trust land, otherwise there’s no point in even 21  three at most.
22 communicating further, correct? 22 Q. At what point did you decide that the trust land
23 A, Correct, 23 could be used as a part of this loan for the collateral?
24 Q. On page 10, it looks like there are some numbers 24 A, During the loan application process.
25 put -- for instance, for the trust there, it's got 3500 bucks 25 Q. Okay. And that would have been the late
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1 approximate spring of '15? 1 some more fundamental principles. Se, for instance, you
2 A. Yeah, late spring or early summer of 2015, 2 can't use as collateral something you don‘t own, right?
3 correct. 3 A, Right.
4 Q. Okay. So you had decided -- was that ——-and 1 4 Q. You can't use my land. I can't use your land.
5§ don"t want to know what your attorney told you, but was that 8 So then when you're looking at ownership of a particular
6 based on the advice of counsel, or was that something you 6 piece of property that is proposed to be used as collateral,
T decided after reading through the trust yourself? 7 you have to determine can this owner in fact use this
] A. Specity that. 8 property as collateral?
9 Q. when you dacided in the late spring of '15 that 9 A, Right, right.
10  the trust land could be used in this transaction, was that 10 [+ And I'm just curious when you first made the
11 based on advice of counsel, or was that something you decided | | 11  decision or became aware of the idea that the trust could in
12 on your own after reading through the trust document? 12 fact use its own land to collateralize Matt's debts?
13 A. In the spring of 2015 it was the bank's position 13 A. Matt's loan, okay. That would have been in late
14 that we would -- that a requirement of the loan request was || 14 summer/early fall of 2015.
15 going to be neading the additional collateral of the trust 15 Q. Okay. And you first noted that there had been
16 land. 16 some talk about Matt trying to sell the land to himself to
17 Q. Okay. That's probably my miscommunication then, 17 use it as collateral. Do you recall talking about that?
18 So my -- what I'm -- I'n going to switch gears then to a 18 A. You had brought that up. I recall that it was a
19 little bit different idea. At what point did you become 19 - it was a passing comment in ¢onversations. I don't
20 aware that the trust land in fact could be used as collateral 20 Dbelieve — as I sald warlier, I don't belleve it gained much
21 for this loan? 21 traction other than that. —
22 A, Well, the bank -- well, anything ¢an be used as 22 Q. All right. So then you -- was it you or he that
23  collateral -- I mean, I don't know how to answer this 23 was thinking if we do the consent to mortgage, that would
24 question. I don't know how to answer that question. 24  solve the problem?
25 Q. wWell, let's start with, maybe I'll back up to 25 A. That came through the advice from our counsel,
—
42 43 ]
1 Q. And then did your counsel reach out t¢ Danny 1 summary, the strategy in terms of getting the trust land
2 Smeins to facilitate getting the consent signed? 2 available for collateral was to get these consents, and was
3 A, That I don't remember how that played out. 3 there any other strategy involved there?
4 Q. Matt -- or excuse me, Lance, I'm going to show 4 A. No,
5 you what Reed has graciously lent to me here. we'll mark 5 Q. Okay. I'm going to turn you back to page 2 in
6 these as Exhibit 2 and 3. 6 Exhibit 1. You can just leave those in front of you there.
7 {Exhibit No, 2 and 3 were marked,) 7 Yep, the big binder,
3 Q. (BY MR, WURGLER) All right. And Lance, the 8 Al Okay,
9 first one -- well, they're both titled the same thing, -] Q. The bottom half of Exhibit 2, or page two, I'm
10 “Consent to Mortgage of Real Estate Owned by the Trust,” and 10 sorry, in Exhibit 1. There looks like there's some
11 Exhibit 2 Iooks like it's signed by Jamie Moeckly, right? 11  valuations on real estate property. So, for instance, you've
12 A. Um-huh. 12 got Matt's Marshall County real estate 1.15 million, Brown
13 Q. Yes or na? 13 County real estate 1.7 million. Where did these numbers come
14 A. Yeas, yes. 14 from?
15 Q. And then Exhibit 3 is signed by Gary Beck it 15 A. I would have to go back and look. 1 would guess
16 Jooks like and Betty Beck, is that right? 16 that these would come from roughly - or I would guess that
17 A, Yes. 17 these came from an appraisal that was completed.
18 Q. Okay, Did Danny Smeins review these documents 18 Q. Who did your appraisal for you?
19  with the bank before he proposed these to the people for 19 A. I don't remember off the top of my head.
20 signing? 20 Q. And this would have been dane after the loan
21 A, That I don't remember. 21 application process?
22 Q. Did you ever review those prior to them being 22 A. Yep, during the loan application process, yes.
23 signed? 23 Q. I think what we're going to have to look at here,
| 24 A. That I don't remember. 24 Lance, is several docurments together just to make sense of
[-'25 Q. 5o as I understand it then, just kind of a 28  the picture,
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1 excuse me, these consents, as you taltked about, have some 1 Q. Okay. Because I was wondering how even with an
2 additional details in your understanding? 2 $800,000 security from the trust does that even get you to
3 A, Well, again, if you're asking my understanding, 3 your -- I guess I'm probably going to forget the phrase you
4  which states this consent is limited to the current proposed 4 used, but your loan to value ratio that you're looking for,
5 mortgage and any future mortgages not to exceed 800,000, So § For instance, Matt's operation was nowhere near enough fo
6 if you're asking what this cansent is tied to or limits from 6 justify a $2 million loan, right?
7 a mortgage standpoint, I would say, again, this consent gives 7 A, On his own.
8 permission for the $800,000 mortgage and whatever language is 8 Q. On his own?
9 stated in that $8090,000 mortgage, and that's how I would -- 9 A, No.,
10  that's how I would understand it, 10 Q. So you need additional value from somewhere, so
1 Q. All right. As you read this, is it also your 11  you guys looked to the trust, correct?
12 understanding that there's nothing in here granting a consent 12 A. Correct.
13 for the trust to enter into the guaranty document? 13 Q. But if all you're getting from the trust is
14 A, I don't think I would agree with that. I would 14 $800,000, when you add that to Matt's, the value that he's
15 say by consenting to the $800,000 mortgage, this conseat form 15 got, does that itself justify the $2 million loan?
16 s giving the consent, exactly what it says, to mortgage the 16 Al Those two things together did justify It at that
17  tand by the trust for the benefit of Matthew Beck just as 17  time.
18 it's spelled out. 18 Q. Okay. And maybe it's in your notes there and [
Té Q. Okay. So regardless, these consents got filled 19 just need you to point it out to me, what was the working
20  out and in your mind we're talking about $800,000 of value 20 number in your mind as to the amount of value that was
21 max that is now security, or do you imagine that there's more 21 available to Matt as an equity for -~ security for the loan?
22 available? 22 A. You kivow, I == going off of these notes, we won't
23 A. 1 would say -- well, I would say it's $800,000 23 quite have all the detail I'll need to give you that number.
24 principal amount, plus any other terms and conditions that 24  Again, I'll have to go back and get the balance sheet from
in are found in the mortgage, 25 the spring of '15 to see what values we were working with and
a2 33
1 where we were at. 41 to go back and look, I don't recall if this was a tentative
2 Q. Okay. Just off the record real quick. 2 the day or two before closing what we thought all the final
3 (Off-the-record discussion.} 3 amounts would shake out at, or if this was as of the day of
4 G. (BY MR, WURGLER) AM right, so I guess your 4 closing these were exactly how much money went to different
5 answer then is you would need to look at that 2015 5 parties, but it will give us a pretty good -- pretty good
6 projection? 6 starting point, would be pretty close to that.
7 A. Balance sheet, Balance sheet. 7 Q. {BY MR. WURGLER) Okay. And so you said this was
8 Q. Or the balance sheet, To give you a good idea to 8 right around the day of closing?
9 the answer? 9 A, Yeah, either a couple days before or the day of
10 A. Right, yeah, then I could give you -- 10  or day or two after, as an overall summary of where the money
1" Q. All right. Maving forward then, the bank gets 11  went.
12 the consents and the money goes to Matt, some of it. The 12 Q. All right. So the date of closing then, what
13 1.855 million, does that just get paid to Bill Thovson 13 ends up happening is the big loan for 1.8 million roughly
14  directly? 14 ends up going to Legendary?
15 A, We'd have to go back and look at the debt 15 A. Right.
16 wverifications and then the payoff quotes, which I believe 16 Q. The cattle loan for 370,000, we know Matt used
17 those are in here. They look like an Excel spreadsheet, if 17  within the next couple months to buy cattle?
18 you remember seeing that. That was Bill's format that he 18 Al Yes, that loan was done a month, month and a half
19  used. 19 later.
20 Q. So, for instance, page 440, 20 Q. And then there is some ling of credit that is
21 MPR. RASMUSSEN: Which page? 21 available to Matt as well?
22 MR, WURGLER: 440, 22 A, Correct,
23 A, 440, okay. Iwent to 42 right away. The other 23 Q. All right, So you get the consents, the money
24  thing to reference that might get you what you're looking 24 goes to where it needs to go, and Matt is doing his operation
25 for, you know page one had a breakdown of -- again, I'd have 25 through 2016. Did you do much checking on him in 20167
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3 4
1  WHEREUPON, 1 excuse me, I assume you did some farming growing up with your
2 the following proceedings were had, to wit: 2 folks, is that right?
3 MATTHEW BECK, after being first duly sworn, 3 A, Yep.
4 testified on his oath as follows: 4 Q. And what Kind of things did you help out with on
5 EXAMINATION 5 the farm?
6 BY MR, WURGLER: 6 A.  Everything.
7 a. State your name for the record, please, sir. 7 Q. How many acres were your folks farming up to the
8 A, Matthew Bech. 8 point you graduated high schooi?
9 Q. Where did you grow up, Mr. Beck? 9 A. Four or five hundred,
10 A.  PBritton area. 10 Q.  And there was some testimony yesterday about
11 Q. What's the high school out there that you went 11 where that land actually came from. Now is it correct that
12 to? 12 some of that is your grandfather's land?
13 A, Britton, 13 A. Yes,
14 Q. When did you graduate? 14 Q, And did some of that come from even further back?
15 A, 1998, 15 A.  Yes,
16 Q.  What did you do after that? 16 Q.  Okay. Soif you just put a number on it, how
7 A. Farmed and went to college. 17 long has some of that land been in the family?
18 Q.  Where did you go to college at? 18 A, Oh, probably a hundred years.
19 A.  North Dakota State. 19 Q. Okay. Once you graduated high schook, what did
20 Q. Did you have any career aspirations with a 20  you intend to do for an occupation?
21 college degree? 21 A, Come back and farm.
22 A, No. 22 Q.  what was the reason you went to college then?
23 Q. What were you going to North Dakota State for? 23 A. To further my education about farming.
24 A.  Animal science. 24 Q.  How much college education did you get?
25 Q. You said you did a little bit of farming -- or 25 A. A bachelor of science degree.
5 5]
1 Q. Did you graduate in 2002 then? 1 Q. Okay. How many kids do you have?
2 A. 2001, 2 A.  Three.
3 Q. And did you do all of your college through North 3 Q.  Andis it correct that you've been farming out at
4 Dakota State? 4  the family farm there since about -- well, and I'll put this
5 A. Yes. 5§ with a full-ttme qualification. How long have you been
6 Q. While you were going to Nerth Dakota State, were § farming out there full-time at the family farm?
7 you living up == is it Grand Forks, I can't remember where 7 Al My whole life.
8 all those -- 8 Q.  Full-time?
] A.  Fargo. 9 A,  Yes.
10 Q.  You were living in Fargo? 10 Q.  Well, and let's exclude those times when you were
11 A. Um-huh. 11 actually attending school. When did you start farming when
12 Q. Okay. Were you able to help out with the farm 12 you weren't going to school?
43  when you were going to college? 13 A, High school ot college?
14 A, Yes. 14 Q.  Let's even exclude college. Would it have been
15 Q. And how did you manage that? 15 2001 then that you started farming without any school
16 A, Drove home every weekend for three and a half 16 alongside of that?
17  years. 17 A.  Yes,
18 Q. Okay. You're married, carrect? 18 Q. I'm going to use some definitions here in the
19 A. Yes. 19 deposition. Just so that we're clear, when I talk about the
20 Q. And when did you get married? 20 trust, I'm going to refer to the 1999 trust that you're a
21 Al 2002, 21 trustee of because your folks had a couple of trusts prior to
22 Q. Okay. And I assume that was to Kelley, correct? 22 that.
23 A.  Yeah. 23 When I talk about the farm, it just means Gary
24 Q. Okay. You've got family now, kids of your own? 24  and Betty's land that was put in the trust that you're
25 A Yep. 25 currently trustee of.
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1 here from the decument, Jamie was nat willing to sign off on 1 consent to sale, you guys had to find another plan?

2 this consent to sale, Is that right? 2 A, I would just -- yes.

3 A. Correct. k| Q. Okay. And once Jamie didn't sign the consent to

4 Q. Did you discuss this sale with her? 4 sale, what did you intend to do then about the trust land?

5 A, No. 5 A. Well, I don't think there was any different plan

6 Q. Why didn't you discuss this with her? 6 inplace. It was just how we went about it, I guess,

7 A.  That wasn't my responsibility. 7 Q. Okay. Can you tell me how you decided to go

8 Q.  Were you trustee of the trust at this time? 8 aboutit?

9 A, Yes, 9 A, Just operating it as one farm.
10 G Was Jamie named in the trust? 10 Q. I'm sorry, [ didn't catch it. Operating as what?
1 A, Yes, 11 A, Onefarm.
12 Q.  Was Jamie going to benefit from the terms of the 12 Q. Onefarm. The consent to mortgage which you see
13  trust once your parents passed? 13 on page 28 then. It looks to me that this was taking place
14 A, Yes, 14 right about the same time as the -- a fittle bit after the
15 @.  But you didn't see any responsibility to discuss 15  consent to sale idea, is that right?
16 how this could affect her? 16 A,  Yes,
17 A.  Ithoughtit was my parents' responsibility since | |17 Q.  And did you ask Danny to prepare this consent to
18 they were the grantors. 18 mortgage?
19 Q. Do you know if they discussed it with her? 19 A. Yeah, I would say my folks and I did it
20 A. I believe they did. 20 collectively.
21 Q.  And what's your understanding of those 21 Q.  when did you first start talking with Plains
22 conversations? 22 Commerce Bank?
23 A. I don’t know, she declined. 23 A, I would say the summer of "15.
24 Q.  Once the consent to sale -- well, let me start 24 Q.  How did you get their name as a possible lender?
25 with this, Isit true that when Jamie would not sign this 25 A, I guess I don't recall.

53 54

1 Q. Who did you contact over at Plains Commerce to 1 A, Yes,

2 see about possibly getting some financial? 2 Q. What was his response to that?

3 A. Lance Vilhauer. 3 A, He just wanted to see a copy of the trust,

4 Q. Did you know him personally at the time? 4 Q. Is he the only one you worked with over there?

5 A. No, 5 A, Yes.

6 Q. How did you describe to Lance what you needed? 6 Q. Were there ever any attorneys that got involved

7 A, Just a cattle and grain operation. 7 on behalf of Plains Commerce?

8 Q. Did you have a dollar amount in mind? 8 A, Yes, I believe s0.

9 A. Based on cash flow and balance sheet, I guess. 9 Q. Was that Tom Cogley?
10 They probably come up with that more than I could. 10 A, I don't recall who it was at that time. pa—
1" Q. But you didn't have any particular amount from 11 Q. Did you then send Lance Vilhauer trust document?
12  Plains Commerce that you were hoping to get as a loan? 12 A.  Yes. ]
13 A, Well, whatever it would have been to refinance 13 Q. What did he say once he reviewed the trust
14 previous notes, I guess. 14 document?
15 Q.  Are you referring to the Bill Thovson notes? 15 A.  Idon'trecall. Ibelieve he just sent it onto
16 A. Correct. 16 his attorneys, or Plains Commerce attorneys.
17 Q. Were there any other notes that you were 17 Q. What took place after that in terms of getting
18 refinancing through Plains Cammerce? 18 this possible mortgage in place?
19 A.  No. 19 A. I think they just wanted to have the consent to
20 Q. And had Bill Thovson himself refinanced notes 20 mortgage.
21 before that? 21 Q. Did they discuss that with Danny Smeins as far as
22 A. Correct. 22 you know?
23 Q.  Once you started discussing things with Lance 23 Al I don't know. ]
24 Vilbauver, did you inform him that there was trust fand 24 Q. well, I'm sorry, I know I asked this, but 1
25  involved with this possible refinance? 25 forgot what you said. Did you ask Danny to prepare this
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1 consent to mortgage? 1 Commerce -- well, let's back up, Apparently the consents to
2 A. I don't know iIf I asked or my folks asked, or if 2 mortgage were satisfactory to Plains Commerce, is that right?
3 it was a collective decision, or if it was Plains Commerce 3 A. To my knowledge, yes.
__4_ attorneys. 4 Q. And did they give you some money then at that
5 Q. Did you consider Danny to be representing you at 5 point?
6 this time? 6 A, Yes,
7 A. Yes. 7 Q. Were you able to take care of your notes with
8 Q. Did you pay -~ get any invoices or pay any bills 8 Bill Thovson with that money?
9 of Danny's? 9 A.  Yes.
10 A. I don't recall. 10 Q.  What happened then that fed you to be unable to
11 Q. Was Danny -- it's probably legal jargon, but was 11 meet your obligations under the mortgage?
12 Danny representing you personally or as trustee with regard 12 A Just poor market conditions,
13 to this consent to mortgage? 13 Q.  So this would have been 2015. The bank
14 A.  Trustee, 14 foreclosed in very early 2018, is that right?
15 Q. And with the consent to sale, was he representing 15 Al Correct.
16 you -- did he represent you in that situation as well? 16 Q. Between the time you got the money from Plains
17 A. Yes. 17 Commerce and the foreclosure, what were you doing with the
18 Q. Was he representing you persaonally or ag trustee? 18 farming operation? Could you describe whether you had
19 A. As trustee, I would think. 19  cattle, whether you had -- whether you were farming in terms
20 Q.  Apart from the 2012 sale agreement that we locked 20 of crop, things like that?
21 at, the 2015 consent to sale, were there any other times 21 Al Yes, cattle, corn and beans,
22 where you and your folks put something together to sell the 22 Q. Were there drastic differences in market
23 land to you? 23 condition in the past five, six years in the price of comn
24 A. Not that I recall. 24 and beans?
25 Q. At what point did you learn then that Plaing 25 A.  Oh, yes.
57 58
1 Q. And did you have any drought situations or hail 1 Q. Once the fareclosure papers got served on you,
2 situgtions that you were facing? 2 did you discuss that with your parents?
3 A. Probably still recovering from flood situations. 3 Al Yes.
4 Q.  When was that? 4 Q.  Were your parents aware of the refinance through
5 A.  From 2009 to 2012 at least. 5 Bill Thavson?
6 Q.  Are you saying you had some Jand underwater 6 Al Yes.
7 still? 7 MR. WURGLER: And for the record that's
8 A. Yes, 8 T-H-0-v-$-O-N. '
9 Q.  And you knew that at the time you got the 9 Q. (BY MR. WURGLER) Were your parents aware of the
10 mortgage with Plains Commerce? 10 debt situation from all through your trusteeship?
1" A, Yes. 1 A, Yes,
12 Q.  what was the arrangement in terms of making 12 Q.  And how did you -- what was your practice of
43 payments to Plains Commerce, were they monthly payments or 13 making them aware of that?
14  quarterly payments? 14 A, Daily discussions. They were involved in the tax
15 A. Annuals. 15 returns. They were involved in everything.
16 Q.  Annuals. What was the amount? 16 Q. Did your parents ever express concern to you
17 A. I don't recall, 17  about the level of debt that was being carried by the farm?
18 Q. Can you give me a ballpark? 18 A, Neo.
19 A. It was over 150,000, 19 Q. Do you feel that your parents understood the
20 Q.  And how long were you supposed to pay that off, 20 severity of the situation?
21  how many years? 21 A, Yes.
22 A, 25, I believe. 22 Q. Mr. Beck, Exhibit 4 here. Take a quick look at
23 Q. Were you able to make any of the payments to 23 that.
24 them? 24 A.  (Witness reviewing exhibit.)
25 A.  The first year, I believe, yes, 25 Q. Do you recall signing that document, Mr, Beck?
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governmental instrumentality of the State
of South Dakota; DEERE& COMPANY,a *
corporation,

Defendants.
*
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STATE OF SOUTH DAKOTA )
)ss
COUNTY OF BROWN )

Plamtiff Plains Commerce Bank hereby responds to Acting Trustee Jamie Moeckly’s
Discovery Requests 1-17 as follows:

Plaintiff objects to Intervenor Moeckly’s characterization of herself as Acting
Trustee. Dacotah Bank is the court appointed Trustee of B&B Farms Trust.

1. INTERROGATORY. State the names of each person assisting with answering
these discovery requests.

RESPONSE: John Schramm and Lance Vilhauer, assisted by counsel.

2. INTERROGATORY. State the name of each Plains Commerce Bank employee
who was involved with the Promissory Notes or Mortgages.

RESPONSE: Lance Vilhauer and Judon Reinbold.

EXHIBIT
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3. INTERROGATORY. Please describe in general terms how Plains Commerce
Bank ordinarily keeps track of its loan files. (This request is intended to help counsel understand
Plains Commerce Bank's file system so that accurate discovery requests can be made with regard
to it.)

RESPONSE: Loan documents are contained in an electronic system.

4, INTERROGATORY. Are there any sources of information relevant to the
Promissory Notes or Mortgages that are not kept in Plains Commerce Bank's ordinary filing
system? If so, please describe it in a way that it can be requested in discovery. For example, does
a banker keep a notebook in a desk drawer that may have relevant information written on it?

RESPONSE: See documents attached as PCB 1-21.

5. REQUEST FOR PRODUCTION, Produce a copy of Plains Commerce Bank's
entire file(s) for the following:

The Promissory Notes;

The Mortgages;

Matthew Beck, in any capacity;
Keiley Beck; and

The B&B Farms Trust.

®aeTe

RESPONSE:

See documents attached as PCB 22-29;
See documents attached as PCB 30-141;
See documents attached as PCB 142-335;
See documents attached as PCB 336-364;
See documents attached as PCB 365-378.

N

6. REQUEST FOR PRODUCTION. Produce copies of all electronic
correspondence, paper correspondence, and recorded conversations between Plains Commerce
Bank and Maiiiew Beck whether in his personal capacity or capacity as trustee.

RESPONSE: See documents attached as PCB 379-401.
7. REQUEST FOR PRODUCTION. Produce copies of all electronic
correspondence, paper correspondence, and recorded conversations between Plains Commerce

Bank and Kelly Beck.

RESPONSE: None.

Plains Commerce Bank's Respouse to Acting Trustee
Moeckly's Discovery Requests 1-17
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8. REQUEST FOR PRODUCTION. Produce copies of all electronic
cotrespondence, paper correspondence, and recorded conversations between Plains Commerce
Bank and Betty Beck.

RESPONSE: See documents attached as PCB 402-412.

9. REQUEST FOR PRODUCTION. Produce copies of all electronic
correspondence, paper correspondence, and recorded conversations between Plains Commerce
Bank and Brian Beck,

RESPONSE: None.

10.  REQUEST FOR PRODUCTION. Produce copies of all electronic
correspondence, paper correspondence, and recorded conversations between Plains Commerce
Bank and Jamie Moeckly.

RESPONSE: None.

i1, REQUEST FOR PRODUCTION. Produce copies of all electronic
correspondence, paper correspondence, and recorded conversations between Plains Commerce
Bank and Attorney Danny Smeins.

RESPONSE: See documents attached as PCB 413-421.

12, REQUEST FOR PRODUCTION. Produce copies of all electronic
correspondence, paper correspondence, and recorded conversations between Plains Commerce
Bank and Attomey Gordon Nielsen.

RESPONSE: None.
i3. REQUEST FOR PRODUCTION. Produce copies of all electronic

correspondence, paper correspondence, and recorded conversations between Plains Commerce
Bank and Bill Thovson or Legendary Loan Link, Inc.

RESPONSE: See documents attached as PCB 422-453,

14. INTERROGATORY. When and how did Plains Commerce Bank first become
aware of the B&B Farms Trust?

Plains Commerce Bank’s Response to Acting Trustee
Moeckly's Discovery Reguests #-17
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RESPONSE: In conversations with Matthew Beck during the loan application
process.

Is. INTERROGATORY. Who at Plains Commerce Bank reviewed the B&B Farms
Trust document and when?

RESPONSE: The trust document was reviewed by Tom Cogley on behalf of the
Bank in August 2015,

16. INTERROGATORY. Please state the current outstanding balances on the
Promissory Notes.

RESPONSE: As of October 18, 2019, the current outstanding balance on the
promissory note is $1,067,368.66. The payoff amount is $1,368,375.87.

17. REQUEST FOR PRODUCTION. Now that the court has granted Plains
Commetrce Bank partial summary judgment against Matthew Beck, personally, and Kelley Beck,
provide all documentation related to Plains Commerce Bank's foreclosure activities against them.

RESPONSE: See documents attached as PCB 454-474,

[Remainder of this page intentionally left biank.]

Plains Commerce Bank’s Response to Acting Trusice
Moeckly's Discovery Requests 1-17
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Lance Vilhaver, being first duly sworn, on oath deposes and says:

That Lance Vilhauer is the Vice President/Business Banker of Plains Commerce Bank in the
above-entitled action; that he has read the foregoing PLAINS COMMERCE BANK’S ANSWERS
TO ACTING TRUSTEE MOECKLY'S DISCOVERY REQUESTS 1-17 by him subscribed and
knows the contents thereof, that said Answers were prepared with the assistance and advice of
counsel and employees of Plains Commerce Bank upon whose advice they have relied; that the
Answers set forth herein, subject to inadvertent or undiscovered errors, are based on, and therefore
necessarily limited by, the records and information still in existence, presently recollected and thus
far discovered in the course of the preparation of these Answers; that consequently Plains
Commerce Bank reserves the right to make any changes in the Answers if it appears that at any time
that omissions or errors have been made therein or that more accurate information is available; that
subject to the limitations set forth herein the said Answers are true to the best of their knowledge,

information, and belief.

PLAINS COMMERCE BANK

J /’ N »g:E"-—b‘_' ,.r'___
LanCe Vllhauer b
Its: Vice Prestdent/Business Banker

Subscribed and sworn to before me this J{  dayof @3 J*’Ua’f‘ €77 2019,

: BRADY HAAR 77 r !
Notary Pub A S S A
: AL e [y [osen
e S0Uth Dakola 4 Notary Public, South Dakota o

My Commission Expires: .o -2 7~ AC2
(Notarial Seal)

Plains Commerce Bank's Response to Acting Trustee
Moeckly's Discovery Requests [-17
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CERTIFICATE QF SERVICE

The undersigned, attorneys for Plaintiff, hereby certifies that on the 21st day of October,
2019, a true and correct copy of the foregoing PLAINS COMMERCE BANK’S RESPONSE TO
ACTING TRUSTEE MOECKLY'S DISCOVERY REQUESTS 1-17 was served by electronic
transmission on the following:

Thomas I. Cogley Mr. Kennith L. Gosch

Cogley Law Office, Prof. LLC Mr. Joshua G. Wurgler

202 South Main Street, Suite 230 Bantz, Gosch & Cremer, L.L.C.
Aberdeen, SD 57401 PO Box 970
tom(@cogleylaw.com Aberdeen, SD 57402-0970

keoschi@bantzlaw.com
jwurgler@bantzlaw.com

and by first class mail on the following:

Matthew A. Beck
Kelley R. Beck
10949 408th Avenue
Hecla, SD 57446

Dated this 21st day of October, 2019.
SIEGEL, BARNETT & SCHUTZ, L.L.P.

/s/ Reed Rasmusscen

Reed Rasmussen

415 8. Main Street, 400 Capitol Building
PO Box 490

Aberdeen, SD 57402-0490

Telephone No. (605) 225-5420
Facsimile No. (605) 226-1911
rrasmussen(@sbslaw.net

and

Roger W. Damgaard

Jordan J. Fetst

Woods, Fuller, Shultz & Smith, P.C.,
PO Box 5027

Sioux Falls, SD 57117-5027
roger.damgaard(@woodsfuller.com
Jordan Feistitowoodsiuller.com

Attomeys for Plaintiff

Plains Commerce Bank’s Response fo Acting Trustee
Moeckly's Discovery Requests 1-17
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1116/2015 11216 Danny R. Smefns Law Difice FAT6054485251 P.O011008

LAW OFFICE OF DANNY R. SMEINS, P.C.
755 7™ STREET, STE. 106 - POBox A
BRITTON, SOUTH DAKOTA 57430

Webster Office
506 Main Street
Webstor, SD 572741719
Phone (605) 3454875

Pax, f‘ﬂ’? 3434250
FAX
TO: Lancs, Pleins Commeres Bank
FAX NO.: 605-225-9560

" FROM: Danny R. Smeins, Attorney at Law
DATE: November 16, 2015
RE: Consents - B & B Famns Trust
PAGES: 9 (including this pege)

Call 605-448.5964 if you do not receive all pagss.
ORIGINAL: Mailed - NotMailed X _

A CONFIDENTIALITY NOTICE **

The documents sccompanying is tzlecopy raasmlssicn contain confidential information telonging ta the sender
which is logally privileged. The lnftrmarlon Is intonded for dhe use of the individeal or entity narned above, Ifyon
are oot the Intended recipbat you wre ierely ncdfied dac any dlsclosar, copying, Slstribution or the taking of any
action in reliance on the contants of this telscopled information lo strictly prohibited. I you have received tals
tolecapy in &rey, plasso Immed|ately notiy w by wicphoune to atrenge for the rewrn of the original docvments to us,
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(FAX tbosaABs2s 9.008/002

Frepared by:

Law OfFfica of Danny R, Soeins, P.C.
P.0. Box A

Britton, SO 57430

CO5~440~5564

CONSENT TO MORTGAGE OF REAYL ESTATE
OWNED BY TRUST

I, the undersigned, a secondary beneficlary of the B & B FARMY
TRUST u/t/a dated Novamber 1, 1939, hereby consent to the Truastes
mortgeging or encumbering the following real estata to. PLAINS
COMMERCE BANK, Aberdean, Socuth Dakota:

Southwast Quarter (5wl/4), 3ectlon Fourteen (14), Township
One Hundred Twenty-seven North (127N}, Range Sixty (60},
West of the 5% P.M., Brown County, State of South Dakota.

South Half (31/2) and East Half of Norvhwest Quarter
{EL/2MW1/4), Secticn Fifteen (15), Township One Hundred
Twenty-seven Noxth (l127N), Range Sixty (60}, West of the %%
P.M., Brown County, Stata of Scuth Dakota.

Southeast (Quarter of Northeast Quarter (SEL/4NEL/4),
Southeast Quarter of Worthwest Quarter (SEL/4NW1/4),
Northwest Quarter of Southeast Quarter (HW1/45E1/4)}, Section
Sixteen (16), Township One Hundred Twenty-seven North
{1270}, Range_sixty {60), Waat of the 5% P.M., Brown
County, State of South Dakota.

I am aware and understand that the Trustee has authority orx
discretion to mortgage or encumbar the trust property, however
the proposed mortgage to PLATNS COMMERCE BANK benefits the
Trustee and not 2ll trust beneficiaries. Thiz document confirms
my congent to the moxtgage of the real eatate by Trustee and
secondary beneficiary, MATTHEW BECK, This consent is limited to
the current proposed mortgage and any futurs mortgages not te
excesd $3800,000.00. This is not a consent to additlonal or new
loans and encumbrances, except as atated herein and except for
extensions of the note and mortgages exacuted contemporanecus to
this consent and new morxtgages up te the limits aet forth herein,

PCB 135
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1171612018 11:18 Danny R. Smelns Law Offkce FAX) 16054485251 P.O08/005

Nay-

.
STATE OF SOUTH DAKOTA ) -

)~ .
bated this day of @emﬁ- . 2015.
Ve —
. :asQ l
COUNTY OF MARSHALL . H

On this= the .. day of No.) 2015, before me, the
undersigned officer, personally appeared BPRIAN BECK, known to me

or satisfactorily proven to be the parson vhose name is
subscribed to the within instrument and acknowledged that he

executed the same for the purposes therein contained.

In Witness Whereof I hereunto set my ha:ni and official sgeal.

Motary Public, South Dakots

-t e ¢

PCB 136
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Prapored by! .

Iaw Offion of Denny R, Smaime, P.C.
®.0, Box A

Britton, BD 57430

§0B5-448-5064

CONSENT TO MORTGAGE OF REAL ESTATE
OWNED BY TRUST

I, the undersigned, a secondary beneficiary of the B & B FRRMS
TRUST u/t/a dated November 1, 1995, hereby consent tc the Trustes
mortgaging or encumbering the following real estate to FLAINS

COMMERCE BANK, Aberdeen, South Dakota:

Southwest Quarter (3W1/4), Sectiom Fourteen (14), Township
One Hundred Twenty-seven North (127N}, Range Sixty (60},
West of the 5% P.M., Brown County, State of South Dakota.

South Half (81/2}) and Bast Half of Northwest Quarter
(E1/2FW1/4), Section Fiftsen {15), Township One Hundred
Twanty-seven North (127N}, Range Sixty (60), West of the
P.M., Brown County, State of South Dakota.

Southeast Quarter of Northeast Quarter (SE1/4NE1/4),
Scutheast Quarter of Northwest Quarter (SEL/4NW1/4),
WNorthwest Qusrter of Scoutheast Duarter {NW1/45El/4), Section
Sixteen (16), Township One Hundred Twenty~seven North
{12'18), Range Sixty (60), West of the 5% P.M,, Brown

County, State of South Dakota.

I am aware and understand that the Trustee has authority or
disoretion to mortgage or sncumber the trust property, however
the proposed mortgage to PLAINE COMMERCE BANK benefits the
Trustee and not all trust beneficiaries. This document confirms
my coensent to the mortgage of the real estate by Trustee and
secondary beneficiary, WATTHEW BECK. This consent is limited to

the current proposed mortgage and any futurs mortgagss not to
excead $800,000.00. This is not 8 consent Co additional or new

lcana and encumbrances, except as stated harein and except for
extensions of the note and mortgages axscuted contemporaneous to

this consent and new moxtgages up to the limita set forth herein.

PCB 137
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1162015 1117 Danny R, Smeins Law Office FA)10054405251 P.005/009

Dated this _A day of W , 2015.

HROZ=

Matthew Beck

STATE OF S0UTH DAKOTA )
183,

COUNTY OF MARSHALL }

On this the _3__ day of Ny ¢ 2015, befors ms, the
undersigned cfficer, psrsonally appeared MATTHEW BBLK, known to
me or satlsfactorily proven to be the person wvhose name is
subscribad to the within instrument and acknowledged that he
axecuted the same for the purposes therein contained.

In Witness Whereof I hereunto set my harj‘ and official seal.

Notary Public, Scuth Dakota

fasion expirea: n"{: ™. ek
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TH18/201S  11:17 Danny R. Smeins Law dffice FAOTE054R51 P.006/008

Freparad by: .
lay O0ffios of Danny R, Sxzaina, P,C.
P.O. Bon A

britton, BP 57430

FO5-44B-5564

CONSENT TO MORTGAGE OF REAL ESTATE
' OWNED BY TRUST

I, the undersigned, a sacondary beneficlaxy of the B & B PARMS

TRUSY u/t/a dated November 1, 199%, heraby consent to the Trustaee

mortgaging or encumbering the following real estate to FPLAINS
BANK, Aberdeen, South Dakota:

Southwest Quartexr (SW1/4), Section Fourteen (14}, icwnship
One Hundred Twenty-seven Morth (127N}, Range Sixty (60),
Wast of the 5 P.M., Brown County, State of South Dakota.

South Half {S1/2) and East Half of Northwest Quarter
(EL/2NN1/4), Sectlan Fifteen {15), Township Ohe Hundred
Twenty-seven North (127N}, Range Sixty (60}, West of the 5
P.M., Brown County, State of South Dakeota.

Southeast Quarter of Northeast Quarter (SE1/4NE1/4),
Southeast Quarter of Northwest Quarter (SB1/4wWwi/4),
Northwest Quarter of Southeast Quarter (NW1/4SEl/4), Section
Sixteen (16), Township One Hundred Twenty-seven North
{1278), Range Sixty (60), Wast of the 5 P.M,, Browm

County, State of South Dakota.

I am awarxe and understand that the Trustee has authority or
diseretion to mortgage or encumber the trust proparty, howaver
tha proposed mortgage to PLAINS COMNERCE BANK bhenefits the
Trustee and not all trust beneficiarjes. This document confirms
my consent to the mortgage of the real estate by Trustee and
secondacy baneficiary, MADPTHEW BXCK. This consent is limited to

ths current proposed mortgage and any future mortgagsa not to
axceed $800,000.00. <This is not a consent to additional or new
leans and encumbrances, except as stated hersin and except for
extensicns of the note and mortgages executed contemporaneous to
this conszent and new mortgagea up to the limits set forth ‘herein.
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11/16/2015 71118 Danny R. Smelns Law Office FANE054485751 P.ODTIOOD

Dated this fé_ day of M 2015.

STATE OF SOUTH DRKOTA |
183,

COUNTY OF MARSHALL )
On this the \9‘ day ot N‘ s 2015, before me, the

underalgned officer, personally appeared JAMIE MOECKLY, known to
me or satisfactorily proven to be tha person whose name &s
subacribed te the withia instrument and acknowledged that she
executed the same for the purposes therein contained,

Notary Publi¢, South Dakeota

Q*AJ\ ™, 2a\l
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111872015 11:17 Danny R, Smains Law 0ffice FANH0SLEFRISY P.002/008

Frapuread by: )
Law Offica of Danny R. Smeins, P.C,
P.O. Bax A

Britton, 80 57490

605%-44p~-B954

CONSENT TO MORTGAGE OF REAL ESTATE
OWNED BY TRUST

I, the undersigned, a primary bensficiary of the B & B FARMS
TRUST u/t/a dated November 1, 1999, hereby consent to the Trustes
mortgaging or encumbering the following real astate to PLAINS

} BANK, Rberdeen, South Dakota:

Southweat Quarter (SWl/4), Section Fourteen {14), Townghip
One Hundred Twenty-seven North (127N), Range Sixty (60},
West of the 5% P.M., Brown County, State of South Dakotsa.

South Halr (51/2) and East Half of Northwast Quarter
(E1/2NW1/4), Section Fifteen (15), Township One Hundred
Twenty-seven North (127N), Range Sixty (60), West of the 5™
P.M,, Brown County, State of South Dakota.

Southeast Quarter of Northeast Quarter (SE1/4NELl/4),
Southeast Quarter of Northwest Quarter (SE1/4NW1/4},
Northweat Quarter of Southemst Quarter (NW1/4SE1/4), Section
Sixteen (16), Township One Hundred Twenty-seven North
(127N), Range $ixty (60), West of the 5% P.M., Brown
County, State of South Dakota.

I am awars angd underatand that the Truatee has authority or
discretlion to mortgage or encumber the trust property, however
the proposed mortgage to PLAINS CCOMERCE BAWK benefits the '
Trustee and not all trust beneficiaries.: This document confirms
my consent to the mortgage of the real estate by Trustee and
secondary beneficlary, MATTHEW BECK. This consent iz limited to
the current proposed mortgage and any future mortgagess not te
exceed 3$B00,000.00, This is not a conosut to additional or new
loang and encumbrances, except as stated herein and exceptr for
extensions of the note and mortgages eXeécuted contemporanecus to
this consent and new mortgages up tc the limits set forth hersein.
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STATE QF SOUTH DAKOTA) IN CIRCUIT COURT
158
COUNTY OF BROWN ) FIFTH JUDICIAL CIRCUIT

* * * * * * & * * * * * * * * * * *

)
IN THE MATTER OF THE )
IRREVOCABLE TRUST OF )
GARY J. BECK AND BETTY BECK.)}

TRU 18-02

DEPOSITION OF BRIAN BECK

DATE & TIME: October 3, 2018
1:00 p.m.
LOCATION: LAW OFFICES OF BANTZ, GOSCH & CREMER

305 6TH AVENUE SE
Aberdeen, SD 57401

APPEARANCES: For Jamie Moekley:

Mr. Kennith L. Gosch &
Mr. Joshua Wurgler
BANTZ, GOSCH & CREMER
Attorneys at Law

PO Box 970

Aberdeen, SD 57402

For Matthew Beck:

Mr. Gordon P. Nielsen
DELANFEY, NIELSEN, & SANNES
Attorneys at Law

PO Box 9

Sisseton, SD 57262

Sara Zahn, RPR ~ 605-626-2445 EXHIBIT
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WITNESSES

Brian Beck

Examination By Mr. Wurgler

PAGE
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BY

BRIAN BECK,

called as a witness, being first duly sworn, testified as

follows:
EXAMINATION
MR. WURGLER:
. Mr. Beck, as you sat here -- first of all, were you able to

hear everything your mother said in her deposition?

Yes.

Is there anything that jumps out at you right off the bat that
you'd like to discuss or talk about or make a statement about?
One thing that caught my mind was you kept trying to push upon
her that the bank would own that land. That's speculation on
your part because there is nowhere near close to doing any
foreclosure or sale. You don't know who's going to own that
land. Sale is not lined up yet. They have nobody to buy the
land. Might be the bank. May be a neighbor. Who knows.
That's all speculation on your part.

So does the trust have $800,000 to pay the bank?

I have no idea. I assume not, otherwise...

. And if the only asset of the trust is the land, do you

understand that the bank would have to sell the land to get
the money?

I'm under the understanding that the bank -- nobody can touch
that trust. It's an irrevocable trust, is it not?

This isn't really the time and place to get into that, for me

Sara Zahn, RPR ~ 605-626-2445
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11

that the legal action was going on.
And by papers from my office, are you referring to Exhibit 27

Yes.

Okay. So just putting this together then, Exhibit 2 is dated
January 15, 2018. It would have been after that point that
you first saw the trust document?

Uh-huh. Yes.

Good catch. Now we'll get into some of those documents you
were looking for just a couple minutes ago. If you turn to
47, and now what I'd asked you earlier is when did you become
aware that there was a trust? TIs this what you are hoping

would give you a date reference?

No, there is another document here that we reviewed with Danny

]

and signed allowing Matt to mortgage his third of the trust.

Mr. Beck, if you turn to page 22 — you might as well keep
your finger there, too -- is that your signature on the page
237

It is.

And on page 22, Consent to Mortgage, is this the one you're
thinking of?
Yes, that is the one I'm thinking of.

Okay. So this one is dated November 12 of 2015.

Correct.
Flipping back to the other one, that's dated October 23 of

2015, a little bit earlier.

Sara Zahn, RPR ~ 605-626-2445
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We agreed to disagree.

Then you didn't sign and you left; correct?

Correct.

So —--

I believe I'm stating these facts from the best I can
remember, so if something is not right... I'm not as young as
I used to be and my memory is not as good as it used to was.
Understood. But at some point then do you recall why you went
back in to discuss it again?

Because I think everybody had been made aware of it and had
their appointment with Danny and decided to sign it.

Actually, I think -- I know Jamie originally refused to sign
it and I believe Betty persuaded her to do so.

So once she did then I went and signed it because I
didn't see any point of me signing the document if it was
going to be a moot point.

50 by the time you signed it everybody else signed it, to your
understanding?

To my understanding.

And what was -- how did you understand —— I'm getting that all
messed up. What did you understand the Consent to Mortgage o;-

22 was accomplishing?

That allowed Matt to mortgage his third of the trust, wvalue of

the trust, to continue to operate the farm.

Did Danny show you what the value of the trust was?

Sara Zahn, RPR ~ 605-626-2445

JMApp069




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

16

A,

I believe he did but I don't remember the number. It was an
extremely outrageous number.

In terms of low or being too high?

Too high. That was about the time when land values inflated
in Marshall County because of a particular land sale. And
you've seen what land values have done today, they'wve dropped
considerably.

When you signed the document on 22, then, it notes the number
$800,000. Was it the understanding that was Matt's one-third
of the trust?

Yes.

. Was that based on the too high number that you felt Danny

presented to you?

Yes.

If you felt that was too high, what -- why did you go ahead
and sign it? |

Because that's what land was going for and they were selling
land about as fast as they could line up auctions. Guys were
paying way more than that amount for land. And at that time
the farm economy was good before the farm economy tanked and
everybody started having financial problems. It was —— put it
this way, 1t was not expected that land values were going to
start dropping off.

Did Danny explain why Matt needed this mortgage?

I believe —-- I don't know that Danny explained it so much as I

Sara Zahn, RPR ~ 605-626-2445
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O

understood it to be collateral.

Did you understand the mortgage was for Matt personally and
not for the trust?
I did. —

Did Danny discuss whether Matt was trying to finance some
aspect of the farm?

He did not. Or if he did, I don't recall it.

Were these lengthy discussions?

Half hour at the most.

Now I know you disagree at this point, but if there was a
danger that Matt's personal debts would have caused harm to
the trust land, would you have signed this document at that
time?

Probably. Absolutely,

Can you explain why?

Because I knew I was never going be there to farm and so I

kind of wanted to see him make a go of it.

. And my question was a little bit more narrowly-phrased than

that. 1If you knew that there was a risk that the farm could
be taken away, for instance, because of a bank foreclosure, if
that risk was present, and I know you disagree with it now,
but if it was present, would you have still been comfortable

signing this document?

. Absolutely. Getting out of bed in the morning is a risk.

Okay. Do you want to see that land sold to the -- by the

Sara Zahn, RPR ~ 605-626-2445
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5

1 WHEREUPON, 1 Q. But just make sure we don't talk at the same
2 the following proceedings were had, to wit: 2 time, and if you need a break, please say so. If you don't
3 JAMIE MOECKLY, after being first duly sworn, 3 understand any of my questions, just let me know and I'll kry
4 testified on her oath as follows: 4 to restate them for you, okay?
5 EXAMINATION & A. Okay.
© BY MR. RASMUSSEN: 6 Q. All right. Where do you live?
7 Q. State your name, please. 7 A. In Britton, South Dakota.
8 A, Jamie Moeckly. 8 Q. Right in town?
9 Q. Have you ever given a deposition befare? 9 A, Yes.
10 A. Yes. 10 Q. You're married, corract?
1 Q. What was that for? 11 A, Carrect.
12 A. That was pertaining to this same thing. 12 Q. What's your maiden name?
13 Q. Okay. 13 A. Beck.
14 A, To the trust. 14 Q What's your date of birth?
15 Q. Okay. When was that? 15 A, January Sth of ‘71,
16 A I don't recall what month that was in, 16 Q. Okay. And grow up in Britton then?
17 Q. Within the last year? 17 A Nope, I grew up on the family farm by Hecla.
18 A, well, in 20198, 18 Q. Oh, that's right, okay. Where did you go o --
19 Q. Okay, yeah. 19 did you go to high school?
20 A. Right. 20 A. Right, I went to high school in Britton,
21 Q. Okay. Who took your deposition at that time? 21 Q And did you graduate?
22 A. Gordon Nielsen. 22 A. Yes.
23 Q. Oh, okay. Okay. Well, so you've been through it 23 Q. What year was that?
24 before, You kind of know how the process works then? 24 A. 1989,
25 A. Yep. 25 Q. Any education after that?
6 7
1 A, I went to Moorhead State University for about a 1 Q. Oh, okay.
2 vyear. 2 A, Actually.
3 Q. What were you studying there? 3 Q. All right. What did you do after that?
4 A. Social work. 4 A, I was at home for a littte while after that and
5 Q. You were just there for a year? 5 then I started working for Community Transit.
6 A, Right. 6 Q. Okay.
7 Q What did you do after that? 7 A, Well, in between there I helped a friend take
8 A 1 got married to Tom down here. 8 care of her elderly mother in her home until she passed.
9 Q. Did you go to Moorhead right after high school? 9 Q. Okay. What is Community Transit?
10 Al Yes. 10 A. We just take anybody, I want to say the elderly,
1 Q. And why did you quit your education there? 11 but anybody can ride the transit. We take people to dialysis
12 A, Mostly because I wanted to marry Tom, I guess, 12 to Aberdeen, We take people to nutrition, up to the Fun
13 Q. Okay. All right. Good enough reason for me. 13 After 50 to play cards, all them kind of things. Deliver
14 What have you -- have you been employed then since you 14 Kkids to schoaol.
15 graduated high school? 15 Q. Do you still work there?
16 A. Yes. 16 A, Yes,
17 Q. And what sort of things have you done? 17 Q. So how long have you been there?
18 A. I worked at Marshall County Health Care and 18 A. Probably about two years.
19 Marshall County Medical Clinic for about 20, 21 years and -~ | [ 19 Q.  You have, like you said, your husband Tom. Any
20 Q.  What did you do there? 1120 children?
A | A. I was a receptionist. 21 A. One.
22 Q. Okay. All right, so that would take you up to 22 Q. How old is your child?
23 what, 2010, thereabouts? 23 A. He's going to be 25 here real guick.
24 A. A littie bit past that. I think I quit working 24 Q. Where does he live?
25 there about 2013, 25 A. He lives in Minneapolis.
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8 9
1 Q. What's his name? 1 Q. Were you ever involved in the finances, the
2 A. Alee, 2 business side of the farming operation?
3 Q. All right, You have two siblings? 3 A, 1 was not, ]
4 A. Right, 4 Q. Okay., Were you aware of your parents' decision
5 Q. Matthew and Brian? 5§ to enter into a trust in 19997
6 A, Right. 8 A. I was not.
T Q. What's the birth order? 7 Q. Did you even know about it?
8 A, Brian's oldest, and then me, and then Matthew. B A, I did not.
9 Q. Okay. What was your involvement -- well, how 9 a. When did you first become aware of the existence
10 long did you live on the family farm then growing up? 10  of that trust?
b A. 1 only lived there until I graduated high school 11 A, Not until 2015,
12 and then I went to school and I would come home on weekends 12 Q. Okay. And how did you become aware of it at that
13 until 1 quit school and then I married Tom and lived with him 13  point in time?
14  obviously. 14 A, well, my mom come to town in October of 2015 and ]
15 Q. Yeah, okay. During the time you lived there, 15 asked me to go to Danny's office and sign some papers because
16 were you involved with the farming operation doing chores, 16 they had decided they wanted to sell their land to Matthew. i
17  that sort of thing? 17 Q. Okay. ]
18 A. I was not. Well, I got to wash all the tractor 18 A. And so then I made a phone call to Danny's office
19 windows. Is that chores? 19 1o find out what was going on.
20 Q. I guess it probably is, yeah. But you weren't 20 Q. Who did you talk to there?
21 out feeding cattle or plowing the fields or anything like 21 A, I talked to Danny on the phone, I talked to the
22 that? 22  receptionist first.
23 A. No. When 1 was younger, I would ride along, you 23 Q. Okay.
24 know, in the combine or in the grain truck, that type of 24 A. And then I visited with Danny.
25 thing. I didn’t actually do the work. 25 Q. What did Danny tell you?
| 10 1
1 A. He didn't tell me a lot on the phone 1 A. He was representing my folks, and he was advising
2 conversation, He just said that the folks had decided -- he 2 us when we went there.
3  told me that there was a trust and the folks had decided that 3 Q. Well, did you consider Danny to be your attorney
4 they wanted to dissolve that and sell the land to Matthew, 4  when you met with him?
5 and so then at that time I scheduled an appointment with 5 A, I guess I probably did consider Danny to be my
€ Danny. 6 attorney bacause he was advising me.
7 Q. All right. And you said that was in 2015, right? 7 Q. Did you ever pay him anything for his services?
8 A Right. 8 A, 1 did not.
] a. Okay. So then you met with Danny, is that right? 9 Q. Did Danny ever tell you that he was acting in the
10 A. Yes, in his office in Webster, yeah, 10 capacity as your attorney?
1 Q. What did he tell you during that meeting? 1 A, No.
72 A. He just -- he explained to us, I guess, that 12 Q. And I take it you never specifically asked him
13 Matthew had some -- had about $500,000 worth of debt and that | | 13  that question?
__1-4_1’»_ he wanted to get a loan with the bank and we just -- we 14 A, No.
15 talked about the consent to sale first and we decided that 15 Q. You just -- because he was giving you some
16 probably wasn't a good option, and so then Danny brought up 16 advice, you assumed he was acting as your attorney, would
-13, this consent to mortgage. 17 that be a fair statement?
18 Q. Okay, 18 A. Yes.
19 A, And he, I don't know, just kind of went over -- 19 Q. Okay. I want to jump ahead a little bit. we're
20  went over the detalls a little bit of what that would 20 going to come back to the consent here in a little bit, but
21 involve, 21 -- well, back at the time you met with Danny, were you aware
22 Q. Okay. Sc Danny was -- well, who was Danny 22 of what bank that Matthew was looking to borrow money from?
23 representing at that point in time? 23 A, Not before we met with Danny.
24 A. 1 suppose he was -- I don't know. 24 Q. Okay. But when you met with Danny, you found
25 Q. Okay, He wasn't representing you though? 25 that out?
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16 17
1 Q. Okay. And then in November of 2018, Dacotah Bank 1 to the 1999 trust, which again you didnt know anything about
2 was named as the successor trustee, Do you recall that? 2 that until 2015, right?
3 A, Yes. 3 A. Correct.
4 Q. Ckay., And did you understand then that you were 4 Q. Okay.
5 no longer the trustee, that the Dacotah Bank was at that 5 {Exhibit No. 13 was marked.)
6 point in time? 6 Q. (BY MR. RASMUSSEN) Exhibit 13 is a copy of that
7 A, Yes. 7 1999 trust agreement which you attached to your motion as
8 MR. WURGLER: I wili object to that. I would 8 Exhibit 6. That's why we left the exhibit sticker there
9 disagree with that. 9 aiso, that was from your motion. So when did you first -- 1
10 MR. RASMUSSEN: Could you explain the 10  think, veah, you said you firet learned about the trust in
11 disagreement or -- ]-'—‘FI 2015. Do you remember when you first saw the trust agreement
12 MR. WURGLER: Yeah, I believe the order 12 itself?
13 specifically said that Jamie would remain in her capacity as 13 A, I didn't see the actual trust agreement until Ken
14 protecting the interest of the trust in the foreclosure. If I 14 and Josh receivad it in their office.
15 I'm not mistaken, that’s my understanding of the situation. 15 Q. Okay.
16 A. I actually agree with that, sorry. 16 A. 1 don’t know the specific day or anything.
17 Q. (BY MR. RASMUSSEN) Okay. Well, we can check 17 Q Sometime then after January of 20187
18 that later. 118 A, Correct.
1% So even after the -- just so I -- even after 19 Q. Okay, In the trust document, there's a whereas
20 Dacotah Bank was appointed, did you still consider yourself 20 clause, do you see that, right at kind of the top of the
21 as the acting trustee then? 21 page?
22 A, That's what I understood how it would be until 22 A. Oh, okay.
23  all this was settled at some point. 23 Q. It says that the grantors desire to establish a
24 Q Okay. Well, let's move -~ looking at this 24  trust known as B&B Farms Trust covering the assets described
25 document again, go to page 2, paragraph 2. That's referring 25 in Exhibit A, attached hereto. There's no Exhibit A attached
18 19 -
1 to this copy. Have you ever seen an Exhibit A listing the 1 Q. That's fine. Take what time -- whatever time you
2  assets that were to go into the trust? 2 need
3 A, I'm assuming I saw Exhibit A, Without seeing it 3 A. That was yes. —
4 to review it, I probably couldn’t say yes or no specifically. 4 Q. Okay. Thank you. Betty is still living?
5 Q. Okay. But do you think you have a copy of, you 5 A Yes.
6 or your attorneys have a copy of Exhibit A? ] Q. Where is she at, where does she [live?
7 A. I'm assuming they have a copy of Exhlbit A. 7 Al She still lives on the farm.
8 MR. RASMUSSEN: If you do, Josh, I'd like a copy 8 Q. How is she doing health wise?
9 ofit. 9 A I don't know,
10 MR, WURGLER: Sure. 10 Q. And why is that?
11 Q. {BY MR. RASMUSSEN} Do you know what assets were || 11 A. She doesn't talk to me.
12  put into the trust? 12 Q. And how long has that situation existed?
13 A, My folks's land. 13 A. Well, pretty much since October of 2015 was the
14 Q. Anything else? 14 last time that we ~ I don't know.,
15 A, Not that I know of. 15 Q. What happened in --
16 Q, Look then at -- going back then to the mation, on 16 A. We had --
17 the second page still, the battom of the page, paragraph 5, 17 Q. I'm sorry.
18 it says, "Gary and Betty Beck are husband and wife and both 18 A, We had some relation -- you know, visited a few
—‘;-9. are still living.” Obviously Gary is no longer fiving. When 19 times at the Manor and that type of thing when my dad was
20  did he die? 20 still living. Other than that, we haven't had much
21 A, He passed away in September. 21 relationship.
22 Q Of 2019? 22 Q. What happened in October of 20152
23 A (Witness nodded head.) 23 A. That was when she came to town and told me I
24 Q. You have to answer out loud. Is that a yes? 24 needed to sign some papers for -- about the farm.
25 A I'm sorry. 25

Q. What papers did she want you to sign at that
Jﬂﬂﬂ|ﬂ|l%7 -— |
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20 21
1 point? 1 A, Right.
2 A. She didn't specify when she was at my house. She 2 Q. And you didn't want that to happen?
3 just told me there was papers to sign at Danny's office, and 3 A. No.
4  then when I made a ph call to Danny's office, that's when 4 Q. Why was that?
§ 1discovered that the trust was In existence. 5 A. We didn't think that Matthew was in a good
8 Q Okay. And did you -- when you found out about 6 financial place to be able, for one, to buy the land, or to
7 that, did you talk to your mother about it? 7 be able to be financially stable to hang onto it and --
] A, I tried to, but my mom really didn't want to 8 Q. And when you say "we didn't think," who's the
9 listen to reason or -- she just got upset and cried all the 9 "we" we're talking about?
10  time, and she told me when she came to my house and asked me | | 10 A, 1 guess Tom and my son and myself, and Danny teo
11 to sign the papers, she said she needed me -- I'm sorry. I'm 11 when we talked to him at his office, he didn't really think
12  sorry, I didn't know I was going to -- 12  that was --
13 Q. You didn't know I was going to be so mean, huh? 13 Q. Did Danny tell you he didn't think it was a good
14 A. You are a mean guy. 14  idea for Matthew to buy all the land?
15 She told me that she needed me in her life and so 15 A. I don’t know, 1 don‘t -- I wouldn't specifically
16 I had to sign those papers. So pretty much she was saying if 16 say that Danny said, "No, that's not a good Idea.”
17 I didn't -~ if X didn’t sign that she couldn’t be a part of 17 Q. Okay,
18 my life anymore, 18 A. I don't think he believed it to be a good idea.
19 Q. And again, the papers that she wanted you to 19 Q. Okay. What makes you think that Danny didn't
20 sign, that would have been something different than the 20 believe it would be a good idea?
21 consent to mortgage that you eventually did sign, is that 21 A. 1 think he just -- I think he knew Matthew's
22  right? 22 history with this lender in Watertown and he talked about
23 A, Right, it was a consent 1o sale. 23  that and --
24 Q. Okay. You talked to me about that before, the 24 Q. Okay. So is it fair to say that your refusal to
258 consent to allow the trust to sell the property to Matthew? 25 sign the documents allowing for the sale is what caused your
22 23
1 relationship with your mother to deteriorate? 1 A, About two years or a litle more,
2 A, Right. 2 Q. Okay. Is that Wheatcrest?
3 Q. How had your relationship been with her prior to 3 A. Wheatcrest Hills, yes.
4 that time? 4 Q. Yeah, okay. S0 was he also asking you to sign_T
5 A, We had had some disagreement in, oh, the end of § the document or documents in 2015?
6 2012, 2013, but then when my son graduated from high school, 6 A, He didn't come to town with my mom, but my dad
7  we had kind of worked things out. T did come to my house and I don"t recall if it was in == I
g Q. What was the disagreement in 2012 or '13 about? 8 don't know if it was in October, It may have been in
9 A. ©Oh, a couple of things. My mom had been into the 2 November, the first part of November maybe. I don't kaow, he
10  -- I was still working at the clinic at that time and she had 10 came in shortly after my mom was there and he was very upset
11  been into the doctor and she presented with a Medicaid card 11 with me that I wouldn't sign the papers.
12  and so that was -- we had a disagreement about that becavse I 12 Q. Did your relationship with him then deteriorate
13  had — I called out to her house and asked why she was 13 like it did with your mother?
14 qualifying for Medicaid because I didn't think that she 14 A, Right, he — he told me I was probably going te
15  should be qualifying for state aid, And then I guess I had 15  go to hell if I didn't do as he asked.
16  also asked if my son Alec could work out 1o the farm the 16 Q. How had your relationship been with your father |
17 summer of his junior year it would have been, and I was told 17  prior to that time?
18  no, but then my little brother hired a hired hand after that, 18 A, Not good.
19 501 guess that's — I didn't understand, 19 Q. Why is that?
20 Q. Was your father still living at home when he 20 A, I don't know really. 1 guess because -- I guess
21  passed away? 21  part of it was because when I had asked Iif Alec could work
22 A, No, he was in the nursing home. 22 out there before he went to college and I thought my dad
23 Q. In Britton? 23 would have maybe encouraged Matthew to let him be out there
24 A, Yes. 24 and I don't know why.
25 Q. Okay. How long had he been there? 25

Q. After you left home, di
J
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it 24 25
1  with your parents? 1 A, He works for Full Circle Ag. Isthat whatit's
2 A, Yesg, we weare at my folks just about every week or 2 called now? Full Circle Ag? I don't know, they've changed
3 every weekend. 3 their names a few times.
4 Q. And I assume that ended when this paper -- or 4 Q. Do you know if he was aware of this trust prior
§ this issue arose in 2015? § to 20157
'__'_6_ A, Yes. 6 A. I do not know. They asked him in his deposition,
7 Q. wWhat about your two brothers, what sort of 7 but I don't remember what he said.
8 relationship did you have with them over the years? 8 Q. Okay. What was his position about with regard to
9 A. We got along fine. We hever really had any % selling the land te Matthew?
10 disagreements about anything until all this stuff come about. 10 A. I don't know if he was akay with — I think ha
1 Q. Okay. So disagreements then would have started 11  was okay with it.
12 in 2015 then? 12 Q. Do you have any relationship with him anymore?
13 A. Right. 13 A, No.
14 Q. Okay. Before that, did you guys get together on 14 Q. And is that because of all this stuff that
18 a regular basis or have family reunions or anything like 15 happened in -- with regard to the trust and the sale, etc.?
16 that? 16 A. Yes.
17 A. We got together for holidays. Sometimes my mom 17 Q. Ckay. And I assume you don't have a relationship
18 would fix supper a lot of the time when we were cut there and | | 18 with Matthew either?
19 it was never a she called up this kid or that kid and invited 19 A, Nope.
20 them out, we probably would just be there and would have 20 Q. Cn page 3 then of the document, the motion,
21 meals together and birthdays together and just all your 21 paragraph 7, states that you and your brothers were the
22 typical family things. 22 secondary beneficlaries of the trust., You're aware of that
23 Q. wWhere does your brother Brian Hve? 23  obviously?
24 A, He lives in Britton. 24 A. Right.
25 Q. What does he do? 25 Q. And you're aware that your parents were the
26 27
1 primary beneficiaries? 1 your father took care of things?
2 A. Correct. 2 A. Correct.
3 Q. Okay. Paragraph 8 then says upon the death of 3 Q. Ckay. And how much younger is Matthew than you?
4 your parents, the trust assets are to be distributed equally 4 A, Matthew was born in '79, so he's a good nine
5§ to you and your brothers? 5 vyears,
[ A. Corract. [ Q. Ckay. So when you —-
7 Q. Is that correct, because as I read the trust, 7 Al Younger.
8 page 5 under Article VI, Matthew had an option to purchase? 8 Q, Did I cut you off?
9 A, Page 5 you s$aid? 9 A. Nothing. I said nine years younger.
10 Q. Yeah, Article Roman Numeral VII. 10 Q. Okay. So I assume when you went off to college,
1 A. {Witness reviewing exhibit.} 11 he was still just a kid at home, and I would imagine as a
12 Q. Were you aware of that? 12  farm kid, he and Brian would both help with farming chores,
13 A. Yes. 13 would that be a safe assumption?
14 Q. Qkay. So he was being treated differently than 14 A. Corract. Brian left the farm at some point. I
15 you and Brian because he was given this option to purchase, 15 don't know the specific date on that.
16 correct? 16 Q. At some point in time though, did it evolve where
17 A. Correct. 17 Matthew was doing -- basically running the farm, or maybe in
18 Q. Do you know why he was given an option to 18 conjunction with your father running the farm?
19 purchase? 19 A. I would say not until he graduated from college
20 A. I don't. 20 and came home to farm.
21 Q. Okay. What was the history of the operation of 21 Q. All right. Where did he go to college?
22 the farm? I mean, who was doing all the work out there after 22 A. He werit to NDSU,
23  -- well, through the years? 23 Q. And he got a degree there?
24 A. Specifically as to what, what date, what time? 24 A. Corract.
25 Q. Well, I assume as you were growing up as a child, 25 Q. In what?
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28 29
1 A, I think in plant sciences. I'm not sure. 1 who took care of the finances and all that kind of stuff?
2 Q. Okay. What about Brian, did he go onto college? 2 A, 1don't, 1 think Matthew and my dad shared, You
3 A, He went to Wahpeton for a while, 3  know, I think they both did equalty as much work as one did
4 Q. Ckay, But after -- okay, then after college, 4 the other, and my mom also helped on occasion. At the point
5 Matthew came back and was working an the farm then with your § when Matthew come home, it was getting to the point where she
6 father? 6 really didn't want to go out and help herd cows and alt that
7 A. Correct. 7  stutf anymore.
8 Q. What about Brian, did he ever do that? 8 Q. Sure. In a farming operation, there's the
9 A. Brian was home and farmed with my dad for a 8 physical labor part of it and then there's the business side
10  while. It didn't work out, so Brian moved to town and... 10 of it, vou know, deciding what vou're going to plant and vou
1 Q. Got other work? 11  know, when you're going to sell livestock, etc. Do you know
12 A Got other work, right. 12 how that -- the business side was handled?
13 Q Why didn't it work out with Brian? 13 A. 1 don't know. I cam't say that I know for sure
14 A, That's a long, long story. 14 how that was handled. I guess I didn't involve myself in all
15 Q Okay. Well, I don't need a real long story. 15 that.
16  Just -- was it just a matter of they couldn't get along or —- 16 Q. Okay,
17 A. My -~ yeah, correct. Brian and dad just — they 17 A. But I would venture to say my dad made those
18 butted heads and it just didn't work. 18 decisions.
19 Q. Okay. When Brian was still there, was Matthew 19 Q. All right. Looking again then at the mation,
20 farming with them, or did he come later? 20 page -- still on page 3.
21 A, I would say Matthew came later. 21 A, Okay.
22 Q. Al right, 22 Q. Paragraph 10 references paragraph 6.1 of the
23 A. I'm not sure on the time frame though. 23  trust, and that paragraph that is quoted in there, the last
24 Q. Okay. So then do you know how the -- as time 24 sentence says, "The grantors desire to have the real estate
25 went on, how they divided up the chores and who did what and 25 retained as an asset of the trust during the life of Gary."
30 31
1 Do you know why it was limited just to the life of Gary? 1 to be able to use part of the trust as collateral.
2 A, I do not, 2 Q. Okay. When you say Danny talked with us, was
3 Q. Okay, And similarly, the paragraph 6.2 which is 3 that -- who's the "us” again?
4 referenced in paragraph 11 of your motion, the trustee is not 4 Al I'm sorry, Tom and Alec,
8 authorized to sell, aption or dispose of any interest during 5 Q. Okay, that's fine. I just need to know.
6 the lifetime of Gary. Again, I'm assuming you don't know why 6 Why did you -- and this was after you refused to
7 that was limited to Gary's lifetime? 7 sign the consent to -- some sort of congent to sell form,
8 A. I do mot. B correct?
8 Q. Okay. Exhibit 3 from a prior deposition is a 9 A. Correct,
10 consent form that was signed by your parents on November 16 10 Q. Okay. You don't have a copy of that form, do
11 of 2015 and that was a consent to martgage the real estate, 11 you?
12  correct? 12 A, 1 do not.
13 A. Correct, 13 Q. Was that something that Danny also prepared
14 Q. And then you signed a similar form on 14 though?
15 November 12, 2015 which is Exhibit 2, is that right? 15 A, Right. R
16 A, Correct, 16 Q. Okay. Why did you agree to sign this particular
17 Q. Okay. And that's the -- I mean, you started 17  form?
18 talking about that a little earlier when you -- that's the 18 A. I keep saying we, but because Tom and Alec and I
19 form that you eventually signed that was prepared by Danny 19 discussed it as a family, but I decided, I guess, to sign the
20 Smeinsg? 20 torm so that Matthew could take his note with Plains
21 A. Correct. 21 commerce, and I felt that this was the best way to protect
22 Q. Okay. What were you told about that form, what 22  the trust and protect my parents’ interest and to hopefully
23 was the purpose of it? _ 23 patch things up with my parents. RN
24 A. Danny discussed it with us and the purpose was 24 Q. Okay. Why did you think it was -- would protect L
25 for Matthew to take a note with Plains Commaerce and for him 25

the trust and protect your parents b* signina this form? |
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1 A. It seemed my parents weren't receiving any income 41  to mortgage and that was the end of the conversation, so...
2 at the time and I thought that if Matthew was able to get 2 Q. And be was again mad at you because you hadn't,
3 back on his feet, then we'll get things stralghtened out. I 3 what, signed the earlier form?
4 guess I didn't know what kind of agreement my folks had with 4 A. I'm sorry, $ay that again.
___5:___ Matthew previous to all this. 5 Q. He was mad at you because you hadn't signed the
[ Q. What did you think was going to happen if you 6 earlier form?
7 refused to sign this form? 7 A, I assume -- I agsume so,
8 A. I don't know. I knew that my parents probably 8 Q. Okay. Do you know of any other reason why he
9  weren't going to talk o me anymore, 9 would have been mad at you?
10 Q. Did your signing of this form help your 10 A. No.
11 relationship with your parents? 1" Q. And so you're aware then that both Matthew and
12 A, I thought it would, but it didn't. 12 Brian also signed this same consent form?
13 Q. Okay. i)o you know why not? 13 A. Correct.
14 Al 1 don't. 14 Q. Ckay. You never discussed the consent form with
15 Q. Did you talfk to anyone else about signing this 15 anybody associated with Plains Commerce Bank, did you?
16 form or the contents of this form prior to the time you 16 A, No,
17 signed it, other than to your family members, your husband 17 Q. After the legal descriptions on the first page of
18 and your son? 18 the consent farm, it says, "I'm aware and understand that the
19 A, No. 19 trustee has authority or discretion to mortgage or encumber
20 Q. You didn't talk to your parents or to Matthew or 20 the trust property.” Was it your understanding that Matthew
21 Brian about it? 21 as the trustee could mortgage and encumber the trust praoperty
22 A. I did call Brian on the phone and asked him about 22 even if you didn't sign this form?
23 it, and it was a short two-minute conversation. He was 23 A, Was it my understanding that he could do that
24 already mad at me at the time and wasn't really speaking to 24 evenifIdidn't sign this?
25 me, so he just told me that he had already signed the consent 25 Q. Right,
34 a5
1 A, No. 1 Q. Did == well, let me just ask. Did Danny discuss
2 Q. Ckay. Do you know what that language, where it 2 with you that portion of the document where it says the
3 says, "I am aware and understand that the trustee had 3 consent was limited to the $800,0007
4 authority or discretion to mortgage or encumber the trust 4 A, Okay. Yes, correct.
8§ property,” did you have an understanding as to what that L Q. Okay. What did he tell you about that? I mean,
6 meant? 8 what I -- [ mean, obviously it's in here, but sometimes you
7 A. I assumed that meant that if he got the agreement 7 have documents that -- when T bought a house, I signed all
8 from everyone that he was able to use part of the trust as 8 kinds of documents, but I didn't ask anybody about what
9 collateral to take out a loan, 9 certain phrases necessarily meant. Did you have specific
10 Q. QOkay. And is it your understanding that the 10 discussions about that sentence?
11 trust agreement required him to obtain the consent of you and | | 41 A. I don't know If we had a specific conversation
12 Brian before he could mortgage trust land? 12 about -- I don't know, I suppose we did.
13 A. Correct, and my parents also, 13 Q. Well, what was your understanding of that
14 Q. QOkay. So it's your understanding that the 14 particular sentence that talks about the $800,0007
15 consent of all four of you was required then? 15 A, To my understanding, that just meant that Matthew
16 A. Correct. 16 could take a loan up to $800,000 and use $800,000 value of
17 Q. All right. Then a little while -- a little 17  the trust to do that with, not any more than that.
18 further down on this first page, it says, "This consent is 18 Q. Okay. With any loan, there's interest and -
19 limited tc the current proposed mortgage and any future 19 wvarious -- and various other charges, penalties, etc. Did
20 mortgages not to exceed $800,000." Was that part of the 20 vyou think about how that would play into it?
21 document discussed with you by anyone? 29 A, No.
22 Al With Danny you mean? 22 Q. Did Danny talk to you about that part of the
23 Q. Danny, or I guess anyone else prior to you 23  consent form? Did he give you any advice or explain it to
24 signing this document. 24  you, other than what you've already relayed to me?
25 A. I'm not sure I understand that question, 25 A. I would say not anythi
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1 already said, 1 A No, I did not personally sit and --
2 Q. Okay, We're back now to the motion. It's on 2 Q All right. That's fine.
3 page 3 of the mation there. Paragraph 12, which -- did you 3 A. Is that what you want to know?
4 find the right document there? There you go. 4 Q Yes, that's what I wanted to know.
5 Paragraph 12 begins at the bottom of page 3 and 5 A Okay.
6 then continues onto page 4, and it's a reference to article [ Q. Is it your position in this lawsuit that Matthew
7 Roman Numeral VIII of the trust., Did you have any -- well, 7 somehow violated this provision of the trust?
8 there's portions of that paragraph then that are underlined, 8 A, Yes.
9 Did you have anything to do with underlining those portions 9 Q. And how so?
10 of the Article VIII of the trust? 10 A, He wasn't fupnosed to be able to uzs the trust
1 A, {Witness reviewing exhibit.) I'm not sure what 11 for bis own personal benefit.
12  you're asking me exactly. 12 Q. And how did he use it for his own personal
_13 Q. This was your motion and there's portions of that 13  benefit?
14 -- this is a portion of the trust. In the trust itself 14 A. He wasn't supposed to be able to use the trust as
18 there's nothing underlined. It's just -- 15 collateral to take out a loan.
16 A. Right. 16 Q. Qkay. But he was able -~ he was aliowed to use
__‘!Z Q. And there are portions here underlined. Do you 17 property owned by the trust as collateral, isn't he, under
18 know why portions are underlined? Did you have anything to 18 the consent that you signed?
19  do with that? 19 A. Not according to the trust document he wasn't.
20 A. Well, we discussed that in Ken and Josh’s office, 20 Q. Okay. So just so I understand, even though these
21  but they — 21 consents were obtained, you still think it was a violation of
22 Q. Okay. Idon't want you to tell me what they 22 the trust for Matthew to have mortgaged the trust land?
23  said. 23 A, Yes,
24 A. Sorry. 24 Q. And s that -- the violation of the trust, is
25 Q. You personally -- 25 that a viclation of this Article VIII that's quoted in the
a8 39
1  motion? 1 Commerce Bank?
2 A, Yes. 2 A, Correct.
3 Q. Okay. Paragraphs 13 through 15 of the motion 3 Q. You know, have you subsequently learned anything
4 allege that -- well, talk about some mortgages that were 4 about why these loans were obtained from Legendary Loan Link
5 signed in August and September of 2010 and those were 5 backin 2¢107
6 attached as Exhibits 1 and 2 to your motion, correct? 6 A. Why Matthew obtained these loans?
7 A. I'm sorry? 7 Q. Right.
8 Q. Those mortgages of August and September of 2010 8 A. At that time?
9 were attached to your motion as Exhibit 1 and 2, right? 9 Q. Yeah.
10 A, Right, 10 A. I believe that he -- I believe that him and
1 Q. Okay. I'm going to mark those as exhibits, 11 Kelley had a loan with Cofina that they were being — I don't
12 {Exhibits Nc. 14 and 15 were marked.) 12 know, needed to get taken care of.
13 Q. {BY MR. RASMUSSEN} I'm handing you what we've 13 Q. So there was a prior loan that they had to pay
14 marked here as Exhibits 14 and 15 which are the documents 14 off and so they got the loans from Legendary Loan Link?
15 that were attached to your motion as Exhibits 1 and 2, 15 A, That was my understanding.
16 carrect? 16 Q. Okay, What do you know about the history of your
17 A, Okay. 17 parents as far as did they have any loans against the
18 Q. 1 think your -- the motion states that you had no 18 property?
19 prior knowledge of these mortgages, is that correct? 19 A. I didn't know any of my parents, any specifics of
20 A, That's correct. 20 their financial history.
21 Q. When did you become aware of these mortgages? 21 [+ Okay.
22 A, Naot until after we had retained Ken and Josh for 22 A, I guess unti] all this come to light,
23 attorneys. 23 Q. well, have you learned something in that regard
24 Q. Okay. You were -- or are you aware that both of 24 since this lawsuit?
25 these mortgages were satisfied by the loans from Plains 25

A. My parents apparently had some sort of loan that
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1 was due when Matthew coma home to farm. 1 A, I think so,
2 Q Do you know who that was with? 2 . Okay.
3 A I don't know for sure. I'd have to go back and 3 MR. WURGLER: It's Cofina, C-O-F-I1-N-A,
4 look through things. I think possibly Wells Fargo, but I'm 4 A, Oh, sorry.
5 notsure. 5 Q. (BY MR. RASMUSSEN) When was that -- who took
L] Q. Okay. Do you know what that loan, how much that 8 that loan ouc?
7 was or what it was for? 7 A. I don't know without --
8 A, I don't recall without being able to look at some 8 Q. You don't know if it was your parents or Matthew
9 papers. 9 or a combination?
10 Q. Okay. But you do have some paperwork about that? 10 A. Oh, well, it was Matthew.
1 A. I believe Ken and Josh probably have. 11 Q. Okay. And what was that loan for?
12 Q Okay. I guess if you do, I'd like to request 12 A. I don™t know.
13  that, 13 Q. Okay. But that loan then was paid off by the
14 A. I'm not sure. 14 money from Legendary Loan Link?
15 Q. QOkay. But that loan was in existence when 15 A. I think so.
168 Matthew retumed to the farm? 16 Q. And then the Legendary Loan Link was paid off
17 A. It was, or wasn't? 17 from the money from Plains Commerce?
18 Q. Was it, is that your understanding? It was? 18 A, I believe so.
19 A. I understood it was, 19 Q. Are you aware of any other lgans that either your
20 Q Okay. How did that loan get paid off, if you 20 parents or Matthew had In connection with the farming
21 know? 21 operation?
22 Al To our understanding, my folks sold some land to 22 A. I don't think so.
23 Matthew and they used that money to pay off their debt. 23 Q. Okay. Did Matthew pay any debts of your parents
24 Q. Okay. And then you mentioned, Is it Cofina, is 24 that you're aware of?
25 that what vou said? 25 A, No, not that I'm aware of.
42 43
1 Q Okay. And I guess, I think you told me before, 41 signed it with the understanding, that was just the
2 you really don't know what the financial arrangements were, 2 understanding that you came up with yourself?
3 s that a fair statement? 3 A, That was the understanding that I got from Danny,
4 A, That's a falr statement. 4 Iguess., —_
5 Q. Okay. Look at paragraph 17 of the motion and it 5 Q. Okay. Well, that's what I'm asking you. If
6 says that you signed the consent to mortgage with the 6 that's where the understanding came from, and Danny told you
7 understanding that by doing so, Matthew would pay the debt 7 that Matthew was going to pay the debt from his personal
8 owed to Plains Commerce Bank from his personal funds and have 8 funds and have the mortgage released, or alternatively any
9 the mortgage released or in the alternative, any debt of 9  debt would be paid from his share of the trust, Danny |
10 Matthew would be paid from his share of the trust, Where did 10 specifically told you that?
11  you get that ynderstanding? 11 A Danny said that just Matthew's third of the trust
12 A, I understood that from the consent to mortgage 12 would be — his portion of the trust would be affected, |
13  that I signed. 13 Q. Okay. Did Danny tell you that Matthew was going
14 Q. 1 don't -- I don't see where the consent to 14 to pay the debt from his personal funds and have the mortgage
15 mortgage says that. 15 released?
16 A, Okay. 16 Al I don't know that Danny specifically said those
17 Q. Like I said, this says that Matthew would pay the 17 words.
18 debt owed to Plains Commerce Bank from his personal funds and 18 Q. Okay. And you never talked to Matthew about this
18 have the mortgage released, or in the alternative, any debt 18 understanding of yours?
20  of his would be paid fram his share of the trust, Idon't-- 20 A No.
21 1don't see that in this consent form. Do you? 21 Q. Matthew did pay some of the debt from personal
22 A, {Witness reviewing exhibit.) I guess I assumed 22 funds, didn't he?
23 when this document said that it was borrowing the money to | | 23 A I don't know without reviewing.
24 Matthew that it would be his responsibility to make sure -- 24 Q Okay. Well, he had equipment that was taken and
25 Q. Okay. But when you say in this document that you 25  sold, that was his equipment, wasn't it?
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1 A, You mean just recently now? 1 Q. Okay. Looking at your motion again then,
2 Q. Yeah. 2 paragraph 20 an page 5 says Plains Commerce Bank was aware of
3 A, Oh, okay. Yes, he did have some farm machinery 3 the spendthrift provision of the trust at the time it loaned
4 that was sold. 4 the money to Matthew and Kelley in exchange for the mortgage.
5 Q. Okay. At a hearing in August of 2018, Matthew § How do you know what Plains Commerce Bank was aware of?
6 testified or he agreed that any debt paid by the trust would 6 A, Well, they should have received a copy of the
7 come out of his share. Do you recall that testimony of his? 7 trust and read through the trust and been abie to see that
8 A Yes, 8 that was in there.
9 Q. Ig it still your understanding that money that 9 Q. Okay. So that would be the only basis for that
10  might go to Plains Commerce will come out of Matthew's share 10 statement then, that they had a copy and they could read it?
11 of the trust? 11 A, Correct.
12 A. No. 12 Q. You never talked to anybody at Plains Commerce
13 Q. Why not? 13  about that?
14 A. Because Matthew shouldn't have been able to use 14 A. No.
15  the trust to finance anything in the first place from the 15 Q. Have you ever talked to anybody at Plains
16 get-go. 16 Commerce about this deal at all?
17 (Exhibit No. 16 was marked.) 17 A, No.
18 Q. {BY MR. RASMUSSEN) Exhibit 16 was attached to 18 Q. Paragraph 21 says in violation of the trust and
19  your motion as Exhibit 4 and that's the mortgage that was 19 the consent to mortgage, the mortgage also provided that the
20 signed by Matthew as trustee of the B&B Farrns Trust in favor 20  trust was required to pay interest and other fees, etc. How
21 of Plains Commerce Bank. You've seen this document before, 21 was that in violation of the trust, or da you have an opinion
22 is that right? 22 onthat?
23 A, Correct. 23 MR. WURGLER: I'll object on the grounds of legal
24 Q. And this was limited to $800,000, correct? 24 conclusion, but you ¢an go ahead and answer if you can.
25 A Correct. 25 A, Okay, s0 now ask me the question again, I'm
46 47
1 sorry. 1 Q. Do you have a mortgage?
2 Q. (BY MR, RASMUSSEN} Paragraph 21 says that the -- 2 A. Yes.
3 the fact that the mortgage also provided that the trust was 3 Q. Okay. You understand that whatever that amount
4 required to pay interest and other fees and charges, that 4 of that mortgage is is that it's not limited to that dollar
6 that was in violation of the trust and the consent to 5 amount, it includes interest, fees, etc.?
6 rmortgage. Do you -- [ A Right. —_
7 A, I don't believe it said anywhere in the consent 7 Q. And I may have asked you this question before,
8 to mortgage that there would be any responsibility for those 8 andifldid, I apologize, but did Danny Smeins tell you that !
9  extra or added on any fees of any sort. 9  when the consent said $800,000 that that didn't include
10 Q. Okay. 10 interest, fees, etc.?
1" A And again, the trust shouldn't have been used. " A He didn't specify that it didn't include.
12 Q. All right. Getting back to the fact even though 12 Q. So that wasn't a subject that you digcussed with
13 there was the consent, you don't believe the trust should 13  him then?
14  have been -- that the trust property should have been 14 A, Well, he just -- he just said it would be eight
15 mortgaged under any circurnstances? 15 hundred specifically, $800,000.
16 A Correct. 16 Q. That the mortgage -- the proposed martgage would
17 Q. Ckay. Al right. But putting that issue aside, 17 not exceed $800,000?
18 even if it could be mortgaged, you think it was a viclation 18 A, Correct.
19 of the trust because it wasn't limited to 800,000, but 19 Q, Okay. And that was the extent of it?
20 included interest and ather fees, would that be a fair 20 A. Yes.
21  statement? 21 Q. What he said, okay. And there was nobody else
22 A. That would be a fair statement. 22  that told you that interest and fees would not be included,
23 Q. Okay. Have you ever taken out any loans 23  right?
24 yourself, you and your husband? 24 A, Right,
25 A. Yes, for home, aute, that type of thing. 25

Q. Okay. Paragraph 23 of_yﬁﬁr rnotioe rﬁfags toa
u ——
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1 guaranty that was signed by Matthew on behalf of the trust, 1 whatsocever of what Matthew would have told the bank about his
2 right? 2 authority to act under the terms of the trust?

3 A. Correct. 3 A. I do not,

4 {Exhibit No. 17 was marked.) 4 Q. Would you agree that your parents were desirous

5 Q. (BY MR. RASMUSSEN} I've marked as Exhibit 17 a 5§ of helping Matthew and they wanted to keep the farm in the

6 copy of that guaranty. Are you aware of any effort on the 6 family and help him be a success?

7 part of Plains Commerce Bank to attempt to enforce or collect 7 A. Yes.

8 on this guaranty? g Q. Did you -- at what point in time did you form the

9 A, I know Matthew's had to sell some personal land 9 opinion that Matthew was engaged in self-dealing?
10 that he -- that he -- is that what vou're agking me? 10 A. I guess -~ ¥ don't know. I guess not uniil we
11 Q. No, I think Matthew signed a guaranty personally. 11 started -- after we retained Ken and Josh, we went to the
12 This guaranty though is signed by Matthew as trustee of the 12 courthouse and started going through documents and finding
13  trust. Are you aware of Plains Commerce having taken any 13 loans and things that Matthew had acquired, and at that point
14 steps to enforce this guaranty against the trust? 14 was when we kind of discovered that there apparently had been
15 A Right, that's why we're here today. 15 & lot of self-dealing going on.
16 Q. Okay. Well -~ 16 Q. Okay. And that would -- so an example of that
17 A, No? 17  would have been the mortgages from Legendary Loan Link?
18 Q. well, that's fine. It may be a legal question, 18 A, Correct, he'd apparently used the trust as
19 well, we'll just leave it at that. 19 collateral at that time without anyone else’s knowledge.
20 Paragraph 10.3 of the trust document, it's on 20 Q. Okay. Were your parents aware of that?
21 page 6. Tough te keep everything straight. 21 A. I can't say for my parents. I don't think they
22 It says, "No person dealing with any trustee 22 were. Idon't believe them to have known.
23 purporting to act hereunder need inquire into the authority 23 Q. Do you have any knowledge as to whether Brian was
24  of such trustee to act, but any such person may rely upon the 24 aware of it?
25 statement of such trustee." Do you have any knowledge 25 A, Idon't.

50 51

1 Q. When you discovered those mortgages and any other 1 concerned that they didn't seem to have enough money for

2 evidence that you've felt established self-dealing, did you 2 things and that type of thing.

3  try to talk to your parents about it? 3 Q. Okay. Were you critical of -- in discussions

4 A, No. 4  with your mother of the way that Matthew was operating the

b Q. When you had the disagreement back in 2015, did § farm?

6 you tell either your mother or father at that time that you 6 A, I was never critical of Matthew.

7 thought that Matthew was not operating the farm appropriately 7 Q. Okay.

8 or anything along those lines? 8 A, The only thing I ever asked was for us all to get

9 A, I don't know that I told them that I didn’t think 9 together to talk about what was going -- about what was going
10 he was doing things properly. After 2015, I really didn't 10 on.
11 have much of any kind of conversations or anything with 11 Q. Did you ask Matthew to get together?
12 either of my parents. 12 A. Mo, just my mom,
13 Q. Okay. What did you tell them as being the reason 13 Q. Okay. When Mark Beck told you things weren't
14 that you wouldn't sign that document involving the sale of 14 going well, or told your husband things weren't going well,
15 land to Matthew? 15 did you takk to your parents about that?
16 A. I don't know that I told either of them anything 16 A I did call my mom and she did come to town and
17 really because we just weren't having much of any 17  come to my house and I just asked her if we could talk about
18 communication at all. 18 what was going on and get something figured out, and she
1% Q. well, wasn't that -- your failure to sign that, 1%  wouldn't talk. She wouldn't say anything. It was
20  wasn't that what caused the breakdown in communication? 20 unproductive. She left my house mad.
21 A Right. 21 (Exhibit No. 18 was marked.)
22 Q. Okay. So priar to you communicating that you 22 Q. (BY MR. RASMUSSEN) Handing you Exhibit 18, which
23  weren't going to sign that, did you talk to them about 23 is an agreement dated January 29, 2018 signed by Matthew and
24 concerns that you had regarding the farm? 24 your -- well, and your mather, she signed for herself and as
25 A, I probably talked to my mom and said that T was 25 power of attorney for your father. Did you know anything

J
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1 ever do anything to follow up to see If your brother was 1 worth, do you have any idea of that?
2 making the payments on the mortgage? 2 A, Idon't,
3 A. No. 3 Q. QOkay. Does $800,000 -- it's worth more -- would
4 Q. Did you ever inguire of anybody about that? 4  you agree it's worth more than $800,0007
5 A No. 5 A. Right.
6 Q. Some of the land, or maybe all of the land now, 6 Q. Quite a bit more than that?
7 is being rented, correct? 7 A, 1 would assume, yes. |
8 A. Correct. 8 Q. Would you think $800,000 represents approximately
9 Q. Okay. I think Jason Bender is renting it? 9 one-third of the value of the trust land?
10 A, Yes. 10 A. Yes,
1 Q. And he obviously has to pay something for that? 1" Q. Which would be the share that Matthew would be
12 A Correct. 12 entitled to?
13 Q. Prior to 2019, the bank received that rental 13 A. Yes.
14 income. Do you know what was done with the 2019 rental 14 Q. Did you ever ask Danny Smeins or anyone else how
18  income? 15 the $800,000 figure was determined?
16 A, Previous to 2019, the bank -- 16 A. Danny told us -- ha arrived at that number when
17 Q. Prior to 2019 Plains Commerce was receiving that 17  we had a2 meeting, when we met with him, that he estimated the
18 rental income, 18  total value of the land and just divided It by three.
1% A. As far as I know, it's gone into an account at 19 Q. Okay. So his estimate was that the land was
20 Dacotah Bank. Dacotah Bank. 20  worth about 2.4 million then? o
21 Q. Because they're the current trustee? 21 A, Yes.
22 A. Right, 22 Q. Did you have any reason to believe that that
23 Q. Do you know how much Mr. Bender pays? 23 estimate Is not at least somewhere in the ball-park?
24 A. I don't off the top of my head, sorry. 24 A. No. —a]
25 Q. No, that's fine. How much Is the trust land 25 Q. Are you aware of any judgments that have been
58 nentr 59
1 filed against Matthew? 1 child, is that right?
2 A. Currently? 2 A. Yes.
3 Q. Yeah. 3 Q. Just if you know, just in general; what sort of
4 A. With Plains Commerce, 4 issues does that child have?
5 Q. well, no, not Plains Commerce, but prior to that, 5 A, He had == sorry.
6 any other judgments, any other creditors file judgments 6 Q. That's all right, Do you want to teke a quick
7 against or obtained judgrents against Matthew, do you know If 7 hbreak?
8 there are any? 8 A. No, I'm good. e
9 A. Like prior to 2019, or Just prior forever, since 9 Q. Okay. A
10  he started farming? 10 A, He has a disease called tuberous stierosis and he
1 Q. Yeah, maybe since starting farming, are you aware 11 has seizures, and he gets -- he gets tumors 61t his organs.
12 of any judgments being filed against him? 12  They're not cancerous tumors, just -- anyway, he's nonverbal,
13 A 1 think there are -- well, that Cofina had a 13 . How old is he?
14 judgment agalnst him, I guess. That's why he went with 14 A ©h, Austin must be -- what is he by iow, Tom, 117
15 Legendary Loan Link. 15 TOM MOECKLY: I'm not sure, P~
16 Q. Were you aware of any others? 16 Q. {BY MR. RASMUSSEN) Did issues with Austin create
17 A. I couldn't say without looking back through 17 financial problems for Matthew and his wlfe?'::‘
18 papers that we found up at the courthouse and stuff. I guess 18 A. I don't think so because Austin, I believe, is on
19 1 don't commit all that stuff to my memory. 19 -- gets disability assistance, }
20 Q. What do you know about, if anything, Legendary 20 Q. All right,
21 Loan Link? 21 A. So, and Kelley's insured with her job, so I don't
22 A, Not a lot. I guess not really anything, other 22  -- and they've always gotten help for special things like
23  than they're considered probably not really somebody you want 23 special strollers and beds and that type of thiig with other
24 to be doing business with, 24 various - I don't know, I can't think of what I want to say,
25 Q. Okay. Matthew and his wife have a special needs 25  but fust other kinds of programs and stuff, T guess.

JMAppU086

Pane 56 to 59 of 73




84 G5

1 future mortgages. Did you see a current proposed mortgage at 1 one-third share, correct?

2  thattime? 2 A Correct,

3 A, No. 3 Q. Ckay. So if in the end here Plains Commerce was

4 Q. Did you ask to see one? 4 to, through their foreclosure action, sell Matthew's share,

5 A. No. 5§ $800,000 worth of land, trust land, would you have a problem

6 Q. Okay. And when did you first see the mortgage? 6 with that?

7 A, After I saw it in Ken and Josh's office. 7 A, Yes.

g Q. Okay. So prior to that time, you didn't ask 8 Q. Why?

9 anybody for it and you didn't have an opportunity to see the 9 A. Because I don't think they should have been able
10 mortgage then, is that right? 10 to access the trust Jand. _
11 A. No. 11 Q. But if it's -- your share would be 800,000 --

12 Q. Okay. When you -- you've testified here today 412 again, assuming 2.4 million is the value, your share would be
43 that despite the consent form, you didn't -- you don't 13 800,000, Brian's share would be 800,000, Matthew's share
14 Dbelieve Matthew had the authority to mortgage any of the 14  would 800,000. How would you be damaged by them, by the bank
15  trust property, correct? 15 taking Matthew's share?
16 A, Right. 16 A, Because it's my grandpa's land and I want to see
17 a Okay. Did you have that feeling when you signed 17 it stay in the family. I don't want it to go up to the
18 this consent form? 18 highest bidder for a stranger to own it.
19 A. No. 19 Q. Okay. So if this mortgage had never -- the loan
20 Q. That was -- that's something that came about 20 ana mortgage had never taken place and the trust had just
21  after you retained your attorneys? 21  remained in effect, and you know, your mother eventually
22 A. Correct. 22 passes away, what was your thoughts as to what was going to
23 Q. Okay, We've talked about the fact that Danny 23 bhappen to the trust land?
24 sSmeins estimated the value of the trust land to be about 24 MR. WURGLER: Could T ask you to clarify your
25 $2.4 million and that 800,000 then would represent Matthew's 25 time frame?
&6 &7

1 Q. (BY MR. RASMUSSEN)} Well, at any time, again 1 A If he could secure financing.

2 assuming Matthew never took out a loan from Plains Commerce 2 Q. So under that scenario that I -- if Matthew was

3 Bank, there's no -- the trust property isn't mortgaged and 3 -- would you have had any intention of gaing in and farming

4 your mother passes away at whatever point in time that would 4  any of the trust land?

8 be, and again, assuming that you and your brothers are all 5 A, No.

6 alive, what do you think was going to happen with the trust 6 Q. Your husband doesn't farm, does hg?

7 land? 7 A, No.

8 A. I assumed it would follow the trust document. 8 Q. So if =- unless Matthew continued farming all of

9 Q. Which is what, what does the trust document 9 it, was able to financially do that, some of that trust land
10  provide for after the death of both of your parents? 10 was probably going to get sold, or at least Matthew's share
11 A, For things to be broken up evenly, 11  would have to get sold, wouldn't it, i he was broke?

12 Q. Okay. 12 MR. WURGLER: ['ll object on grounds of
13 A, Between the three siblings, I guess, 13  speculation. You can answer.
74 Q. Okay. Again, assuming it's 2.4 miltion bucks 14 A, What you've asking me is if he was --
15  worth of land, you would get $800,000 worth, Matthew would 15 Q. (BY MR, RASMUSSEN) That was a bad question, Let
16  get $800,000 worth, and Brian would get $800,000 worth, 16 me--
17 correct? 17 A I guess I don't really know how to --
18 A, Well, I would hope the land wouldn't be sold so 18 Q. And I guess my main guestian is why are you
19 that nobady would get a specific dollar amount, but... 19 intervening in this lawsuit when the only thing in question
20 Q. But you understand that either Matthew or Brian 20 s Matthew's share of the trust land which he could have done
21 would have -- ar you, would have the authority to sell your 21 whatever he wanted, he could have done whatever he wanted
22 portion of it, correct? 22 with his share once your mother passed away?
23 A. Correct, but I don't think they would do that. 23 A But that's in the future and that hasn't happened
24 Q. Okay. And I guess under the trust, Matthew would 24 vyet and I want to protect the trust land and keep it in the
25 have had the aption to purchase the land? 25 family as long as possible. If I'm capable of doing that,
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1 then that's what I want to happen. 1 Q. Had you seen a copy of the trust at the time that ]
_} Q. Ckay. 2 vyou were asked to sign this consent to mortgage?
3 MR. RASMUSSEN: All right. I think that's all 1 3 A, No,
4 have. Thank you very much, 4 Q. Did you know any of the terms of the trust at
5 THE WITNESS: Thanks, 5 that time?
6 MR. WURGLER: Just a couple brief follow-ups. 6 A, No. —1
7 EXAMINATION 7 Q.  Did you try to get a copy of the trust? ]
8 BY MR, WURGLER: 8 A, Yes.
9 Q. Looking at Exhibit 2 then which is the consent ta 9 Q. And please explain what happened there.
10 mortgage, this document mentions a mortgage in it. Did vou 10 F ¥ e-mailed Danny'c office and 2sked for a copy of
11 see any mortgage when this document was presented to you for [ | 11  the trust and I also asked on the phone, I don't know, maybe
12 signing? 12  once or twice that inevitably Danny was always out of the
13 A. No. 13  office or in Webster or somewhere, and his secretary always
14 Q. Did you have an opportunity to review any 14  said that they would have to check with Danny and get back to
15 mortgage terms prior to signing this? 15 me, and it just never come to light that it got -- that I
16 A. No. 16  ever got a copy.
17 Q. Did you know that Matthew was going to sign a 17 Q. You never did gat a copy?
18 separate document which was called a guaranty and I think is 138 A No.
19 in Exhibit -- 19 Q. Mr. Rasmussen asked you about meeting with Danny,
20 MR. RASMUSSEN: 17. 20 and I just wanted to clear up the meetings. Would you
21 Q. {BY MR. WURGLER) 17. Did you know -- 21 confirm -- how many meetings did you have with Danny?
22 A. No. 22 A, Just the one at his office in Webster,
23 Q. Okay. And had you seen this guaranty at the time 23 Q. And what document did you discuss at that
24 you were asked to sign the consent to mortgage? 24 meeting?
25 A. Na. 25 A. The consent to sale and then wa tatkad about what
70 71
1 the consent te mortgage would be all about. 1 was -- well, 1 guess on the copy that was signed by you, it
2 Q. And so you discussed both of those documents at 2  looks like there's a fax transmission information on it, so
3 that meeting? 3 was that -- was it -- well, that doesn’t necessarily mean
4 A, Yes, 4 that's how you got it, but it's dated November 16 of 2015.
5 MR. WURGLER: All right. Mething further. & Well, that would be after you signed it, so -
6 CONT, EXAMINATION [ A, Right.
7  BY MR. RASMUSSEN: 7 a. You don't know how you got -- this document was
8 Q, I just want to ask one more question based on the B relayed to you then, whether it was mailed or hand delivered
§ last thing Josh just asked you about the meeting with Danny. 9 or whatever?
10 So when you met with him, he initially was asking you to sign 10 A. I got it in Danny's office, I believe,
11 the consent to sale document? " Q. Okay. So did you go back to his office a second
12 A. He wasn't really asking me to sign the document. 12  time?
13 We just talked about it. 13 A, Well, to sign it,
14 Q. Okay. 14 Q. Okay. You did go back to sign it?
15 A. Because that was the initial -- 15 A. Right.
16 Q. Okay. 16 G, And did you meet with Danny that day?
17 A. -- thing that my folks wanted. 17 A. Danny was there when I signed, but...
18 Q. All right. And you told him that you weren't 18 Q. Okay. So did you talk with him about the
19 going to sign that? 19 document the day you signed it?
20 A. Right. 20 A, No, not -- no, it was pretty much just to get a
21 Q. All right. Did he already have the consent to 21 signature.
22 mortgage docurnent then ready for your signature at that time? 22 Q. Okay, So when you actually had a more detailed
23 A. I don't remember if he had the actual document 23 discussion with him, the document hadn't been prepared yet?
24  with him in his office in Webster that day or not. 24 A, Not in hig == I had gotten the document, but I
25 Q. Okay. So the -- you don't know if the consent 25

don't remember. I can't say one way or the %r, I'm sorry.
J
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
Lo i : 858 :
COUNTY OF BROWN ) FIFTH JUDICIAL CIRCUIT

* ok ¥ %k x Kk *x * * * TV, 18 -

PLAINS COMMERCE BANK, INC.,

a banking corporation; *
Plaintiff, * . ,
vs. : * COMPLAINT

MATTHEW A, BECK, a married person; *
KELLEY R. BECX, a married person;
MATTHEW A. BECK, Trustee of the *
B&B FARMS TRUST, u/t/a November 1,
1999; BROWN COUNTY, a governmental *
instrumentality of the State of

Scuth Dakota; MARSHALL COUNTY, a %*
governmental instrumentality of the
State of South Dakota:; DEERE & *

COMPANY, a corporation;

befendants.

* ok ok ok ok ok kK ok Kk *x ok ok  * x K« ok k ok * ok K %

COMES NOW, the plaintiff, Plains Commerce Bank, Inc., a banking
corporation, by and through its undersigned attorney, and for its
cause of action against the defendants, states and alleges as
follows:

1. That Plaintiff is a banking corporation organized and
existing under the laws of the State of South Dakota, with its
principal place of business located in Aberdeen, Brown County, South
Dakota.

2. That the defendants, Matthew A. Beck and Kelley R. Beck,
husband and wife, are residents of Brown County, South Dakota; upon
information and belief, the defendant, Matthew A. Beck, Trustee of
the B&B Farms Trust, u/t/a November 1, 1999, is a trust located in
Brown County, South Dakota; that the defendant, Brown County, is a
governmental instrumentality of the State of South Dakota; that the
defendant, Marshall County, is a governmental instrumentality of the
State of South Dakota; that the defendant, Deere & Company, is a
corporation organized and existing under the laws of the State of
Delaware authorized to conduct business within the State of South
Dakota.

EXHIBIT

P

AppU89
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CAUSE OF ACTION

"73. . That on or about November 25; 2015, Defendants Matthew A.
Beck and Kelley R. Beck, husband and wife, in ccnsideration of a
loan, made, executed and delivered to Plains Commerce Bank, Inc., a
corporation, at its place.of business in Aberdeen, Brown County,
Seuth Dakota, their promissory note in writing in the amount of
5$1,855,000.00, payvable in annual installments, with interest as
therein provided. A copy of note 101026072 is attached hereto,
marked Exhibit “A”, and made a part herecf.

4q. That on or about December 14, 2015, Defendants Matthew A.
Beck and Kelley R. Beck, husband and wife, in consideration of a
loan, made, executed and delivered to Plains Commerce Bank, Inc., a
corporation, at its place of business in Aberdeen, Brown County,

South Dakota, their promissory note in writing in the amount of
$370,000.00, payable in annual installments, with interest as therein
provided. A copy of note 101026088 is attached hereto, marked
Exhibit “B”, and made a part hereof.

$. That to secure the payment of the notes, Exhibits "A" and
"B", and as a part of the same. transactions, Defendants Matthew A,
Beck and Kelley R. Beck, husband and wife, made and delivered to
Plains Commerce Bank, Inc., a corporation, a certain mortgage upon
the following described xeal estate in Brown County, South Dakota,
to-wit:

The Northeast Quarter, the Southwest Quarter, and the Southeast
Quarter, all in Section 35, Township 128 North, Range 60 West of
the 5th P.M., Brown County, South Dakota; and

The West Half of the Northwest Quarter of Section 15, Township
127 North, Range 60 West of the 5th P.M., except that portion
deeded for highway purposes as created in Book 229 of Deeds,
Page 437, Brown County, South Dakota;

together with all the rights and appurtenances described in the
mortgage; that the mortgage was duly acknowledged and filed for
record in the office of the Register of Deeds of Brown County, South
Dakcta, on November 30, 2015, and was recorded in Book 670, Page 680,
of the real estate mortgage records of said county. A copy of the
mortgage is attached hereto, marked Exhibit "C", and made a part
hereof.

6. That to secure the payment of the notes, Exhibits "A" and
"B"”, and as a part of the same transactions,  Defendant Matthew A.
Beck, Trustee of the B&B Farms Trust, made and delivered to Plains
Commerce Bank, Int., a corporation, a certain mortgage upon the

| 0
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following described real estate in Brown County, South Dakota, to-
wit:

The North Half of the Southwest Quarter, the Southwest Quarter
of the Southwest Quarter, the North Half of the Southeast
Quarter of the Southwest Quarter of Section 14, Township 127
North, Range 60 West of the 5th P.M., except that portion deeded
for highway purpeses as created in Book 225 of Deeds, Page 437,
including Beck Outlot 1 in the Southwest Quarter of Section 14,
Township 127 North, Range 60 West of the 5th P.M., according to
the plat thereof of record, Brown County, South Dakota: and

‘The Southeast Quarter, the Southwest Quarter, and the East Half
of the Northwest Quarter of Section 15, Township 127 North,
Range 60 West of the 5th P.M.,.except that portion deeded for

highway purposes as created in Book 229 of Deed, Page 437 Brown
County, South Dakota: and

'The Scoutheast Quarter of the Northeast Quarter of Section 16,
Township 127 North, Range 60 West of the 5th P:M., Brown County,
South Dakota; and ' :

The Southeast Quarter of the Northwest Quarter of Section 186,
Township 127 North, Range 60 West of the 5th P.M., Brown County,
Scuth Dakota; and '

The Northwest Quarter of the Southeast Quarter of Section 16,
Township 127 North, Range 60 West of the 5th P.M., Brown County,
South Dakota;

together with all the rights and appurtenances described in the-
mortgage; that the mortgage was duly acknowledged and filed for
record in the office of the Register of Deeds of Brown County, South
Dakota, on November 30, 2015, and was recorded in Book 670, Page 679,
of the real estate mortgage records of said county. A copy of the
mortgage is attached hereto, marked Exhibit "D", and made a part
hereof.

7. That to secure the payment of the notes, Exhibits "A" and
"B", and as a part of the same transactions, Defendants Matthew A.
Beck and Kelley R. Beck, husband and wife, made and delivered to
Plains Commerce Bank, Inc., a corporation, a certain mortgage upohn
the following described real estate in Marshall County, South Dakota,
to-wit:

Tract One:

SW1/4NW1/4, NW1/48W1/4, Section 15; _
W1/2SE1/4, SW1/4NE1l/4, E1/2NE1l/4, NE1/4SE1/4 Section 16;
NE1/4NE1/4, NW1/4NEl1/4, Section 21;

1
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Tract Two: :
‘NW1/28W1/4, SW1/4NW1l/4, Section 22;

All in Township 127 North, Range 54 West of the 5th P.M.,
Marshall County, South Dakota; . . :

together with all the rights and appurtenances described in the
mortgage; that the mortgage was duly acknowledged and filed for
record in the office of the Register of Deeds of Marshall County,
South Dakota, on November 30, 2015, and was recorded in Book 192,
Pages 285-300, of the real estate mortgage records of said county. A
copy of the mortgage is attached hereto, marked Exhibit "E", and made
a part hereof.

8. That to secure payment of the notes, Exhibits "A" and "B",
and all debts and obligations owed by Defendants Matthew A. Beck and
Kelley R. Beck, husband and wife, to Plaintiff, and as part of the
same transactions, Defendants Matthew A. Beck and Kelley R. Beck made
and delivered unto Plaintiff a certain security agreement dated
November 25, 2015, and granting unto Plaintiff a security interest in
the following described property, to wit:

All debts, accounts and ¢ther rights to payment, inventory,
equipment, instruments and chattel paper, general intangibles,
documents, farm products and supplies, government payments and
programs, investment property and deposit accounts:

together with all similar property owned or hereafter acquired, and
any and all increases, additions, accessions and substitutions
thereto or therefore, including any proceeds thereof.  That such
security agreement is attached hereto as Exhibit "F", and by this
reference made a part hereof.

9. That to secure payment of the notes, Exhibits "A"™ and "B",
and all debts and obligations owed by Defendants Matthew A. Beck and
Kelley R. Beck, husband and wife, to Plaintiff, and as part of the
same transactions, Defendants Matthew A. Beck and Kelley R. Beck made
and delivered unto Plaintiff a certain security agreement dated
December 14, 2015, and granting unto Plaintiff a security interest in
the following described property, to wit:

All debts, accounts and other rights to payment, inventory,
equipment, instruments and chattel paper, general intangibles,
documents, farm products and supplies, goverament payments and
programs, investment property and deposit accounts;

1971 International 1600, VIN 416060H103418;

2007 Merritt GN Trailer, Serial 1MTON24277H018383;

1993 Hillsboro 7x24 Trailer, Serial 1TH2A2GKXP1012202; and
1985 Dorsey 8x45 Trailer, Serial 1DTPleW22FA170667;
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together with all similar property owned or hereafter. acquired, and
any and all-increases, additions, accessions and substitutions
thereto or therefore, including any proceeds therecof. That such
security agreement 1s attached hereto as Exhibit "G", and by this
reference made & part hereof.

1¢. That to secure the payment of the notes, BExhibits "A" and

"B", and all debts and obligations owed by Defendants Matthew A. Beck
and Kelley R. Beck, husband and wife, to Plaintiff, and as a part of
the same transactions, Defendant Matthew A. Beck, Trustee of the B&B
Farms Trust, made and delivered to Plains Commerce Bank, Inc., a
corporation, a certain guaranty dated November 25, 2015, guaranteeing
the payment and performance of each and every debt. That such
guaranty is attached hereto as Exhlblt "H", and by . this reference

. made a part hereof.
P 10N

11. That Plaintiff's security .interest in such personal
propexrty specified in Exhibits "F" and "G" were perfected by-the
filing of financing statements with the Secretary of State, State of
Scuth Dakota, against Matthew A. Beck and Kelley R. Beck, bearing
even date as to the corresponding promissory notes. That such.
verifications are attached hereto as Exhibit "I", and by this
reference made a part hereof.

AULT

12. That the notes provide that if default is made in the
payment of any installment when due according to the terms thereof,
the holder therecf may, at its election, declare the principal sum of
each obligation owing, together with accrued interest thereon, all
due and payable at once; and the mortgages provides that if default
is made in the payment of the note or any payments required under the
mortgage, or if default is made in the repayment of any advances made
for and on behalf of the mortgagor, that the holder may, at its
election, declare the entire indebtedness due and payable, and the
mortgage may be foreclosed immediately.

13. That the conditions of the notes have been broken in that
‘Plaintiff has demanded payment in full of each of the promissory
notes, Exhibits "A"™ and "B", but Defendants Matthew A. Beck and .
-Kelley R. Beck, husband and wife, and Matthew A. Beck, Trustee of the
B&B Farms Trust, u/t/a November 1, 1999, failed to pay upon demand,’
in contravention of the terms of the loan agreement between the
parties.

3
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14. That Defendant, Brown County, South Dakota, may claim some
lien, right, title, or interest in or to the real estate by reason of
delinquent and unpaid real estate taxes owed :to Defendant, Brown
County, and for which this Defendant possesses a statutory and
ongoing lien. This Defendant is made a party pursuant to SDCL §21-
49-15,

15. That Defendant, Marshall County, South Dakota, may claim
some lien, right, title, or interest in or to the real estate by
reason of delinquent and unpaid real estate taxes owed to Defendant,
Marshall County, and for which this Defendant possesses a statutory
and-ongoing lien, This Defendant is made a party pursuant to SDCL
§21-49-15, -

16. That Defendant, Deerxre &'Company, may claim some lien,

right, title or. interest in or to the personal property herein by
reason of certain financing statement identified as fellows:

FlnanC1ng statements filed wlth the South Dakota Secretary of
State’ s office on June 14, 2004;

but whatever right, title or interest said Defendant may héve, by
reason of such financing statement, or otherwise, is junior and
inferior to the right, title or interest of the above Plaintiff.

17. That Plaintiff has performed all of the conditions of such
contracts pertaining to it.

18. That by reason of such default, Plaintiff did exercise its
cption to declare the whole of the principal sum of the notes due and
payable and the entire amount of the principal and interest as all
due and collectible and security instruments foreclosable at once in
accordance with the terms of the notes and security instruments and
demanded payment in full. That the balance due Plaintiff is
$2,062,025.75, plus interest thereon from and after January 19, 2018.

1%, That Plaintiff has expended the sum of $1,464.38 for title
reports and Plaintiff is entitled to be reimbursed therefor with
interest pursuant to the terms of the mortgages. That Plaintiff may
be required to make further advances for insurance premiums, real
estate taxes and other costs during the pendency of this action to
protect the real estate security, and such advances, if any, should
be included as a part of the indebtedness secured by said mortgages.

20. That the notes, mortgages, and security agreements provide
for attorney's fees in case of suit thereon, and that the State of
South Dakota allows certain fees and disbursements in matters such as
this.
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21. Plaintiff’s security interest in the personal property
described herein is superior and paramount to the interest of all
Defendants. .

22. That Plaintiff is the - owner and holder of the notes and
security instruments hereinabove described; that the debts have not
been paid, except as shown in this complaint; and there is justly due
and owing Plaintiff the sum of $2,062,025.75, plus 1nterest .thereon
from and after January: 19, 2018. :

23. That no proéeedings have been previously cbmmenced'for the
recovery of the debt secured by the notes and mortgage or for the
enforcement of the mortgage.

24. That the whole of said mortgaged premises constitutes one
distinct tract, parcel and farm,.has been and is now used as such,
and the.same is so situated that the sale thereof in one parcel will
be -to the advantage of all parties having an interest therein. .

25. That it is likely that Plaintiff, holder of such mortgages,
will not be willing to bid the full amcunt of the judgment debt, and
Plaintiff will establish at time of trial to the satisfaction of the
Court, the fair and reasonable value of the mortgaged premises, and
the Court should determine the wvalue, and if the Court finds such
fair and reascnable value to be less than the sum due on the
mortgages with advancements, costs and expenses of sale, then the
Plaintiff asks the Court by its judgment to authorize such Plaintiff
to bid not less than the value determined, and if a deficiency
remains after the foreclosure sale, Plaintiff shall be entitled to a
general execution for such deficiency only upon application te the
Court; otherwise such foreclosure shall operate as a complete
satisfaction of the debt secured by the mortgages and judgment 1ssued
herein.

26. That none of the defendants are in the military service of
the United States or with the forces of any nation with which the
United States may be allied in the prosecution of war, nor have they
been ordered to report for induction under the Selective Training and
Reserve Act of 1940, as amended, nor are they members of the Enlisted
Reserve Corps who have been ordered to report for military service,
nor are they otherwise entitled to the benefit of the Soldlers and
Sailers' Civil Relief Act of 1940, as amended.
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WHEREFORE, Plaintiff prays judgment as follows:

1. For the immediate recovery of the possession of such

personal property comprising its security herein; and the sale of the
same as provided by law; and

2. For the appointment of a receiver to collect the rents,
profits, and leases on the subject property, and, after payment of
reasonable costs and expenses for the receiver and for maintenance of
the real estate involved herein, including a reasonable fee for said
receiver, payment of the net proceeds to Plaintiff, for application
upen the indebtedness owed herein; and -

3. For judgment against Defendants Matthew A. Beck and Kelley
R. Beck husband and wife, ‘and Matthew A. Beck, Trustee of the B&B
Farms Trust, u/t/a November 1, 1999, jointly and severally, in the
amount of $2,062,025.75, plus interest thereon from and after January
19, 2018, and any advances that might be made during the pendency of
this action, and the costs of this case,” including Plaintiff's
attorney’s fees as provided by law, and any and all additional costs,
expenses or advancements pursuant to the notes and security
instruments that may be incurred; and

4. For judgment and decree establishing its mortgages as first
and superior lien upon the described real estate and foreclosing the
same for the remaining amount of the aforesaid judgment, interest,
title charges, costs and any advances that might be made for payment
of unpaid real estate taxes relating to these premises during the
pendency of this action, and that such is a first and superior lien
dated November 25, 2013; that the claims and rights of Defendants be
declared and adjudged to be junior, inferior and subordinate to
Plaintiff's mortgage lien; that Plaintiff’s mortgages be foreclosed
and that the equity of redemption of any and all Defendants herein be
barred and foreclosed, subject only to such rights of redemption as
may be provided by statute; that a special execution issue from this
Court directing the sale of the mortgaged premises or so much thereof
as may be necessary to satisfy the judgment, interest, title charges,
any real estate taxes that may be advanced and costs; and that the
Court further adjudge and decree that should any of the real estate
be sold and not redeemed within the manner and time provided by. law’
or within one {1) year from recording of the certificate of sale,
that the Sheriffs of Brown and Marshall Counties will thereupon be
authorized by this Court to issue his deed to the purchaser under
this proceeding; and

5. That the Court enter its Order, pursuant to SDCL §21-47-7
(1987), enjcining Defendants, or any of them, frem doing any act to
the injury of the real property including deeding all or portions
thereof to cther persons during the existence of a lien or
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foreclosure of a mortgage thereon, and until the expiration of the
time allowed for redemption; and

G, Plaintiff also prays for such other and further relief as
may be just and equitable in the premises.

Dated this !Eﬁl_day of January, 2018.

RONAYNE & COGLEY, P.C.

TEN &K/

Thomas J. cbg—fey
Attorney for Plalntlff

Plains Commerce Bank, Inc.
24 Fifth Avenue SW
Post QOffice Box 759
Aberdeen, South Dakota 57402
(605) 225-0100
tomlronaynecogley.com
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LOAN HUMBER LOAN NAME ACCT. NUMBER NOTE DATE |igrrm.s

101028072 MATTHEW A BECK - 1126118 . - AlAY
NOTE AMOUNT INDEX fw/idargin) RATE MATURITY DATE - LOAR PURPOSE -
#1,865,000.00 Mot Applicable 2.000% : 11425020 - ’ = mu@u e ’

Craditor Use Only : . T N

PROMISSORY NOTE
{Agriculwral - Single Advance}

DATE AND PARTIES. Tha date af this Promizsory Note {Note} Ts Movember 26, 20HE, The parties and their addresses ara:

LENDER:
PLAINE COMMERCE BANK
624 5 Dakote Gireet
Aberdean, S0 57401
Tekaphone: (606} 226-7648

BORROWER:
MATTHEW A BECK
10845 408TH AVE
HECLA, 5D §7446

KELLEY & BECK
10049 408TH AVE
HECLA, 5D 67446

1. DEFINITIONS, Ar usad In this Note, the terms have Lhe fallowing meanings:

A. Prorouns. The pronouns "I," "me,” and “my* refer to each Borrowar signing this Note, iadividually and together with their heirs, succaceors and astigns,
wid hch other porson of Yogal antity bnclml‘ ing guarantors, endorsers, snd suraties) who ngroas ¥ 1o pay this Note. “You" and "Your® refer to the Lender, any

fcipants or sy I OF ALY PErson or pany that woqlires an in the Loen.
B. Naote, Wots ratars to thls o and ariy axtenshons, ols, mndlﬁcauom ard substitutions of thiz Note,
C. Loan. Loan refus to thiz 1 ¢tion generally, including obligations and dutivs adsing from the terms of ell documents prepared or avbritied for this
tion such as sppiications, security apr t3, disclasures or notes, and this Note,
D. Losn Pocuments,. Loan Documants vefer 1o ell the documents exscutod as & pait of of in copnaction with the Loan,
E. Property. Proparty bs any property, real, p | ar ntengibls, tEat my park wo of tha abligations of this Loan.

F. Porcant. Rates and rate change limitations are axprassad a9 annuallzed percentages.
€. Dollar Amounts. Al dolter amounts will ba payatils In fawfil imomey of the Unlterf Statea of Amavica,

2. PAOMISE TO PAY. For valua racelved, | promise to pay you of your order, at your address, or at such other locetion as yaou may dasignate, \he prlndpal suwmn of
$1,855,000.00 (Phncipal} plus intorest from November 25, 201€ on the unpaid Principal balance undil this Nots mat or this obligath

3. WTEH.EST. Interast will sccrus on the unpatd Principal badance of this Note et the rate of 7.000 percent ivterat Rudsf.

A. Post-Maturlty Interast, Aftor atority or scoeleration, Interest will accrus §.00%.

B, Maxk Ty A t. Any t d or oolleclocl as irltcmt undear the Lerms of thia Nats will be limited 1o the madxdimum lawful amount of
ntevest afiowed by state or iederal lawy, which =g . Hocted In of the madmuen lawiul amount will be sppled first to the Unpeld
Principal balance, Any inder will be refunded t¢ me.

€. Siatutory Authority. The ¢ or cofiected en this Hote ic autharfzed by the South Dakota usury laws undor 5.0, Codified Lawe Ann, 35
54-3-13 and 54-2-14, .

D, Acceual. [nterast acciues using an Actual/360 dayx sounting methed.

4, ADDITIONAL CHARGES, As additional considoration, 1 agree to pay, or have paid, theas additionsl fees and charges.
A, Monrelundadlo Foss end Charges. Tha following feos are sarned whean coflected and will not ba sefundad I | prepay this Nota batare tha scheduled maturity
dats, ’
Flood Determination, Aln) Ficod Dotermination fee of $36.00 payable fram saparata funds on of befona today'a date,
Loan Origination. Aln} Loan Origination fee of $4.500.00 payabla from separete Tunda on or before today's date.
Recording - Releatas. A(n) Reconding - Holeases fas of $90,00 payable from separets funds on or befors todwy's date.
Racording - Morigege. Ain} Racording - Morigage fee of $90,00 payabla from seperats lunds on or befors toduy's date,

B, REMEDIAL CHARGES. In addition to interast of othor financa cherges, 1 agres thot [ will Plv thaze additional foas bosad on my melhod' and patiern of payment.
Additional remedial charges may ba described alsawhers in this Mote.
A, Lata Charge. If & payment ks mare than 10 days inte, | Wil be charged 5,000 parcent of tha Unpaid Pertion of Paymant or $25.00, wh!chevuf i grester.
However, this chatge will npt be greater than 3260.00. | will pay this late charge promptly but onfy oncs for sach Iate payment, _

MATTHEW A BECK
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B, PAYMENT. | agrea te pay this Note on damand, but If no demand is mads, | agres 1o pay this N‘ots in B payments. This Note B smoriized mrzﬁ paymaniz, l
will make 4 payments of $180,666.80 beginning an Navember 25, 2018, wnd on the yame day each year thereafter., A single "balloon payrnenr. of lha mdm
unpalc balance of Princlpal and Interast will be dus November 28, 2020,

Payments will be sounded 1o the nearest $.01. With the final payment | alzo agmee to pay sny additonsl feex or chargss owlng #nd tha ameount of -y advmm S

you heve meda to others on my behalf. Paymente scheduled to bs paid on the 28th, 30th or 31st day of a manth that containg noweh dnvwl!,tmud, be ma_r.k
of tha lasi dey of such month.
Each payment 1 maha on this Note will be applied first 10 interast that ts dus, then 1o prinofpad that is dua, than to sscrow thel & dus, than to lule charges that are
dus, and finelly 1o sny cherges that | vwe other than prnclpal and fiterest, If you and | agreo to a difterent application of payments, wa wil desortbe our
agreamant on this Nota, Yau may chenge how pay are spplivd in vour solo dscretion without nnflice to me. The actual smount of my final pa‘ﬂmnt will
depend on my paymeant record.

7. PREPAYRENT. | may prepay this Loan under the following tesms snd conditlons. Refinance penalty shall apply if the Joan belance is prepaid in whole {100%)
of In part {sny refinsnce of principal over the nocmel smorlization).

In tha wwent of & relinance, in whole o in pet, & refinsnce penalty rate sholl be assassed ax follows:

1] I the refnance occurs on or before the first anniversary data of tha loan, the refinance pensity wil equal Hva percant (6%} of 1he principal smount prepaid,

2) If the rafinance secixs aftar the first snalversary date, but on or bofore the sreond snniversary date, the refinance penalty will squal four parcent (4%} of the
prineipal amount prapaid.

3} Wl the refinance accurs after the second anniversary date, bur on o7 before tha third anniversary dats, the refinance penakty will eiqual threa percent (3%) of the
principal amount prepaid.

4} §f tha refinance occurs after the third anniversary date, but on or before the fourth anniversary date, the refinance penalty will equai two percent 12%) of the
principsl amount prepaid.

St |he refinance ocows aftor the fowth anniversary dote, bt on o before the [ifth anniversary date, the vofinance panalty will equal vne percent [14%) of tha
principef amount ¢ ;

Refinance penalkty shalt not apply i the refinance ocotwe after the Rfth anniversary date,
Any partial prepaymant will not exeuse any later schaduted payments untll | pay in ful.

8. LOAN PURPOEE. Tho purpose of this Laan is REFINANCE FARSM REAL ESTATE AND CHATTEL LOANS,

9. SECURITY. Tha Loan is secured by sep sacyrity Instrumants propared together with this Node as fallows:
Dacurnant Nams Parties to Document Date of Bwcurity Document
Secwrity Agreement - MATTHEW A BECK , KELLEY R MATTHEW A BECK , KELLEY A BECK 11-26-201 6
BECK
Mortgage -, , 8D MATTHEW A BECK , KELLEY H BECK 11-26-2015
Mortgaga -, , $D MATTHEW A BECK , KELLEY R PECK 11-26-2016
Mortgage -, , SD MATTHEW A BECK as Trustoe of the B&B FARMS TRUST  11-26-2015

and by the following, previously executed, mecurdty Instrumients oF agrasments: UCC FILING DATED 07-27-2016; SECURED ENTITY GUARANTY FROM B&B
FARMS TRUST; AS EXTENDED AS AFPLICABLE ,

10. LIMITATIONE ON CROSS-COLLATERALSZATION. The cross-collateralization clavse on any existing of futirs Joan # void and indMective a3 to the Loan,

fng amy ian or reff ing.
The Loan is not d by & previcus) ted security Inssument IF a nonp ¥, o t money gsaurity [nterest iz 1 In "h hald goods® in
oome::lion with & "consumer loan,” as thoze terms e deflined by federal low governing untair anct decaptive credit practices. The Loat Is not secued by &

ited security nst t IF you feX 1o fulfll any neceszary requitements or fall to conform e eny limitations of thn Roal Ectate Seltlemant

Ptocorklm Act, [Regulation X}, that are raguired for loana sacured by the Property of if, 83 & result, the other debt would b ject 10 Seation 670 of the
Joho Warner National Defonse Mﬂmﬂmﬁon Act for Fizcal Year 2007,
Tha Loan ik pat d by a ly axecuted tesudiy inst il yali fall 1o Hafi) any nacestary requisaments or fall to conform to sny Rmitatiing of the
Trath ir: Lending Act, Iﬂeguhﬂnn 23. lhat ara requirod lor Ivans secured by the Property. )
1. DEFAULT. | undarstand that you may demand payment anylime at your db i Foy wple, you may d d payment in full i any of tha following

ts {} perately end collectively as an Event of Defaul ocewr; }

A. Paymants. | fall 10 make a paymient In Ul whan dus, )

B. Intok or Banbouy maduth.dismionulmcrwncvof, ppoind of a racaiver by or on bohalf of, applicetion of any debitor refief fewr, the

asstgnment for the benafit oi ctedlters by or on behalf of, the y or invel ination of xl by, ar the of mny p di

under eny present or future fedeal or state Insolvency, bankruptey, rwtulrlizatim, compositon or dobtor relief faw by or sgainat me or any ccrsigner,
d. » surety or g tot of this Nuta or sny other obligations 1 have with yots.

C. Death or ncotmpetency. | die or am declared [sgatly Incomp

D. Fallre 1o Fevform. | falt to petform eny condition of ta keep any promise or covenant of this Note,
E. D¢her Documanis. A dofault occurs undec tha terms of any other Loan Documant.

F. Olher Agreaments. | am In dafaul on any other debt or agrasment | heve with you,

. Misreprasentaikn, | make any verbal or wiinten statement or provide sny finsnclal information that bx umrue, In o Of ts 3 il fact ut tha
fime It i mads o provided Co

H. Judament. ! fall to sorinfy ar appeal any judgment sgainst me, _

I. Forfeiture. The Proparty bs used in a or Jor a purg that th fiscation by w kegal suthority. i

1. Noms Chwnge. | changs my name or assume an additional name without aotifying you bofors making ssch a change.
K. Property Tranefer. ! transfer all ar a substantisl part of my monay oy propety.

MATTHEW A BECK

South Dakots Promissory Note . i
SO4 IREINBOLOCOOAOOOOAME 2804 5 Wolters Kluwer Financlal Services ®1898, 2015 Bankers Systoms™ . ' FPage2

Filed: 1/28/2018 1:48:08 PM CST Brown County, South Dakota OSCIV%MMB?? 9




L. Froperty Value, You determine in good faith that tha value of the Propercy has dedined of ks impalred,
M, Eroston. Adty toan procesds are used for a puspose that will contribiits 10 sxcessive orosion of highly evoditds lend or to the camsrsmoi wellnndsto
praduce or maka passible the production of an agrdeuftural commodity, as furthar explained in 7 CFA Part 1340, Subpart G, Exhibit M.

N. Insecwily. You detetring in good feith that o materia? adveise chunqe has ocaurred in my financlal condition from the conditions wt forth' i mv most

fecant financisl statemant hafora the date of thiz Note or that the prospect for pay or pet of the Loan I» hnmb'edforanv reason;
12, DUE ON SALE Of ENCUNMERANCE. You masy, st your aption, declare the sniive helance of this Note to ba Immcdiatel_v due and payable upnn “ha creatlurl o,
of contract for the craation of, any len, encumbrance, transfer or sale of afl or ary part of the Property. This right ix ubjact to tha d by fecernl

law, as applicable, However, if | am in dafault under this Agrsement, | may not sel) sny Praducts that are !arm produata or inventory dertved fmn farm predixcts
aven in the ordinary course of business.
1%, WAIVERS AND CONSENT. To the oxient not prohibited by law, | waive proteat, p meant for paymant, d d, notlee of accalération, notice of IMant 1o
accoferate and natice of dishonor,
A, Addigons] Walvers By Eomowar. [n eddition, I, and sny parly Lo this Note end Loan, to she extent parmitted by law, conzent to corlain actions you may
take, andd generally walve defanses that mey be avalabla based on thesa actions or based on the statua of a party to shis Nete. i

11} You fay ranew or sxtend payments on this Note, regardiass of the rumber of such renewals or extensions.
{2) You may release any Bocrower, sndorser, gusrantor, surdly, accommodation maker or any other co-sigher.
3} You may relense, substitute or Impaly any Property secifing this Note.

#4) You, o any institutlon participating i this Nate, may invoke your right of set-off,

5} You may enter into sny asles, repurch or parficipations of this Mote 1w any person [n any ameunts and [ waha potice of such sales, ispurchasss
or pariicipationg.
6} | agrea that any of uz signing this Note s & Borrower s authorized 10 modify the terms of this Note or any instrument secuting, guarantying or
relating to this Note.
{7 agrea that you may inform any party who guaraniees this Loan of any Loan accommadations, renewsals, extensions, fodifications, substinstions of
futuca advances,

B, Mo Waiver By Lendor. Your of dealing, or youw fart 1ze from, or delay in, the exsrcise of sny of your rights, remedins, privileges of right to insist

upon my strict petformance of any provisions contsined [ this Nots, of any other Losn Document, shafl aat be construed as a walvar by you, ueless any such
walver la In watiing and is signed by you.

14, REMEDIES. Afier | defauly, you may at your option do sny one of more of the following.
A, Accelaration. You may make afl or any part of the emount owing by the tarms of this Note immediately due.
8. Sowrans. You may Los soy ond el ramedias you have under state of federal law of in any Loan Document.
€. losurence Benefits. You inay inake a cleko fer say and all Insurance benefits o relunds that may be available on my default,
0. Paymenis Made On Ny Behalf. Amounis sdvanced on my babralf will be immediately dus and may be addsd to the balance owing under the erms of this
Note, and accrue interest wl the highest post-maturity interest rate.
E. Attachment. You may attach of garnish my wages of oarninga,
F. Sal.Off. You may use the rAght of set.off. Thiz means you may set-off any smeunt dua and paysble wiider the tenm of thiz Note against any right [ hava o
receive money from you,
My right to recelve money frem you includes any deposit or share ball 1 have with you; any money owed 1o me on an Hem resentad to you of in
your p femy for cofikction or axchange: and any repurchase agreement or cther non-daposit cbligation. “Aay amount dus and payable under the tarma of
s Note™ masne the Total amount to which you are entitled to domand payment wisder the terms of this Note at the tima you zet-oft,
Subject to any other wiitten cordraat, If my right ta vecelve maney from you is alse cwnad by somaone whe has not sgread to pay this Note, your right of
sat-aff will apply to my intarest in the obligation and to any other amounts | could withdraw on my sole request ar andersement.
Your fght of sat-off dooo nol apply to an scoount or othar obligation whera my rights stise only in o reprosentative cspanity. 1t alan dosa not apply 1o any
ndividual Retrement A oF athar tax-defersed rotirmmant account,
‘four will not be kable for the disivonor of any check when the dishonor occurs because you set-off against sny of my 1 ngrea to hold you hasmless
trom any such claime wixing as a rasuli of your axerclse of yeur right of set-off,
G, Walver. Exceopt as otherwise raquired by law, by choosing any one or moie of these remedies you do pot give up your fight 1o uas any cther remedy. You
da not walve & default [f yout choose not to use 3 ramedy. By electing ot to use sy femady, you do not walve your right te [ster consider the svent a dafault
and to uze 3ny ramedios If the default continues ar accurs agaln.

16, COLLECTION EXPENSES AND ATTORNEYS" FEES. On or after the occurence of an Event of Default, to the xtent petrnitr.ed by faw, | apres to pay all

expenses of eoflection, eafor o p thons of your rights end ramedies under this Nota or sy othar Loen D hude, but ar not fimited
to, court coats and other legad axy Inckoding any ble attermney's foas if allovwed by taw, These axpenser are dus -nd payabla Immadéately. IF not paid
immediately, these axp will boor ir from the dete of payment until paid In full at the highest Interest rate in oifect 3¢ pravidad for in the terms of this

Hote. AR fm and sxpensas will be secured by the Property | heve granted o you, i any, I addition, to the extent permitied by the United States Bankruptcy
Code, | agres to pay the reasonahie attormeys' fess incumed by you to protect your rights snd interasts In connection with any bankruptcy procesdings Inftiated by
of againsl me.

16. COMMISSIONS. | undarstand and agree that you {or your affillate) will earn commissians or 463 04 any insurance products, snd may sam such jess on other,
services that | buy theough you of yous affikote,

17. WARRANTIES AND REPRESENTATIONS. | have the right and authonity 19 enter into this Mate. Tha exacution and delivary of this Nole will pot viclate any
agreemant governing me or 1o which | am a party,

18. NSURANCE, ] agrae to obta¥ the insurance described in this Loan Agrosment.
A. Property insumsnce. | will insure or fetsln insutance coverage on the Piapany and abide by the keurencs requicernents of any !w.lrltv Insirunant ssciving
the Loan,

B. hsunnce Wanantlez. | agres to purchyse any insurahce coverages that are required, In the ty you require, ax described In this or any otbar -
dacumanta [ sign for the Loan. § will provide you with trlng proof of ge. | will buy o provide insucance from & fkm cenoed 10 do businass in the
Stale where the Property i located, If I buy or provide the ) Feoms other than you, the Brm wil be reasonably aceaprabée 4o yau, | will have
MATTHEW A BECK
Bouth Dakets Promizsery Note . K i _ . . .
SD/4JREINSOLO0C00000OIBE 2E046N Woltars Kluwer Finenclal Sorvicas 21338, 2016 Bankera Systems™ Page 3

u

Filed: 1/28/2018 1:48:09 PM CST Brown County, South Dakota 06CIV]ABR30




the inzutance campany namne you s ks payes on any Insurance policy. You will spply the insucance proceeds taward what | owe you on ﬂm outstanding
balance. 1 agree that if the Insurance procasds o not cover the smaunts | sifll owe you, | will pay the differance. | will kesp the inmurance until ol debiy
socurad by this agreament are paid, If | want to buy the instwance from you, | have slqrwd & separate statemont wgresing to this purdtmc

19. APPLICABLE LAW. This Note I3 govemed by the laws of South Dakots, the United States of America, and to the exient uq,lln‘ﬂl. b‘( Ihs laws of t,hn '
furlsdiction whare the Property is located, excepl to the axtent such state laws are preempted by fodaral tave. .

20, JOIRT AND INDIVIDUAL LIABILUITY AND SUCCESSORS. My obfigation 10 pay the Loan Is Indep " ‘oflha Hligati .danvoth«puwnwhohndso T
sgreed to pay h. You may sve me alone, or anyone sise who iz obligaiad on the Loan, or any ber af ua togethat, 1o coflect the Loan. Extending the Lean or
new obligadans under the Loan, will not affect my duty tnder the Loan and | will sill ba abligated to pay the Lean. This Note shall inwe to the benefit of and be,
anhoiceshle by you and your successoes and assigns and shall be binding upen and snforceable agalnst me and rw wml ropreseniativea, successors, heies and

IsFGNS.

24, AMENDMENT, INTECRATION AND SEVERASH ITY, This Note may rot ba amended or modiffed by oral agr t. No dimrent o modiﬁuuﬁon of this
Nota in sffective unfeas made In writing sl axecuted by you and ma, Thiz Note end the other Lean D ts ave the plrie and final expression of the
sgresmant, o ony provislon of this Nots Is unenforcoable, then the unenforesskie provision Wil be savarad and the remaining provisions wilt |tﬂ| ba snforcoable.
Ho prasent or futwre agrenment securing sny othar dabt | owa you wik secure the payment of thiz Lozn If, with respect to this koan, you fell to Julfill any necessery
requirernents or fsfl to conform 1o eny limltations of the Truth in Lending Act Regufation Z) of the Reol Fstats Sattloment Procedures Act (Regulation X) that are
required for loans secured by the Frogenty of if, a8 3 result, this Loan would b ihject to Bection 670 of the John Warnar Narlonal Dafense Authorfzation Act
for Fisost Yeaur 2007,

22, INTERPRETATION. Whonever used, the singular Includes the plural and the plural Includaa the singular. The sectian headings are [or conveniance only ead are
nat 1a be used to interpret or define the terms of this Nete.

23, NOTICE, FINANCIAL REPOATS AND ADDITIONAL BOCUMENTS. Unlsas othetwiss equirad by law, any notice will be gGiven by dalfuasing it ar mailing & by
first clasz mail 1o the appropdate pany's addresy listed n the DATE ANC PARTIES asction, or to sny other address designated b writhg. Notice to ona Borjower
will ba deamad to ba notica Lo alf Borrowera, | will inform your in writing of any changa in mry nome, address or other application information. | wil provide you
any corect and complate financial statements or other infommation you sequest. | agres to sign, delivet, and file any additional documents or certificedions that you
may consider nacasaary to perfect, continue, and praserve my obliuaiiuns under this Loat and to confirm you (ien status on sny Property. Time ia of the essance.

4. CAEDIT WFORMATION. | agtes to supply you with wh i WO T bty raquast. You wiH make requests for this information without undue
fraquency, and will give me reasonabla time in which to supply the infcrmatiun

25. EARURS AND ONSSSIONS, ) agree, if requested by you, to fully touperate In the cormection, if necessary, in the reasonsble discretlon of yous of any and off
Ican ofoatng dacuments sa that sl documente accurately describe the lean betwoen you and ma. | agree to il costa Including by way of Bluatration snd
ot [imitation, aciuat sxpenses, bagal Feus and marketing lossas for 1aliing to resszonably comply with your requests within thérty {30} days.

26, SIGNATURES. By signing wnder swal, | agres 1o e teems contained in this Mote. | atso scknowiedge secelpl of a copy of this Hate,

BORROWER:

4TS Gerer o/l 2515

MATTHEW A BECK
N~

KELLEY A BECK \5

LENLDER:
Plains Commerce Bank

&@ o SIS

Lance Vilhauer, Bu:lrwss Bankac

MaTTHEW A BECK
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LOAN NUMEER LOAN NAME ACCT. NUMBER - NOTE DATE ST IMmALS:
_ 101026082 MATTHEW A BECK : 12114415 L AV
NOTE AMQUNT INDEX, fw/Mnrgin| RATE MAYURITY DATE ' ' LOANRURPOSE. .
$370,000.00 Not Appicabis 7.000% . f2rtar20 o Agrieulual
Craditor Uss Only s ) ’ N T Vel e
PROM!SSORY NnTE

{Agriculturel - Single A

DATE AND PARTIES. Tha dste af this Promiasary Mote {Note} Is December 14, 2018, The partles and theic addresses are:

H:
PLAINS COMMERTCE BANK
624 5 Dakota Streat
Abecdesn, 5D BT4H
Telaphone: [BOB) 225.-7548

BORROWER: '
MATYHEW A BECK
10849 908TH AVE

HECLA, SD 67448

KELLEY R BECK
10949 40BTH AVE
HECLA, S0 67446

1. DEFIMITIONS. Ae used in thls Nole, the verma hava the following maaninge:
AP Tha p “I" *mn,” and “ery™ rofer te each Borrowsr sipning this Note, individually and togeiher with shel; halra, successors snd assigne,
and noh othm pcrwrl or lagal emtity lmcluding guarantors, andorsers, and suretias) who ogress to pay this Note, “¥You® and *Your™ refar 1o the Lender, sny
f Fo of 8y and assigns, of any p of pany thet acqules en intorest {n the Loan,
8. Note., Nola relers lo thls document, and any extensions, renawals, rmdilloau‘ons end subsiititions of this Nota.
C Loan, Loan refors to thiz & L #y, including obligations and duties arising froin the 1amma of all documants prapared or submitted for this
such sz spplications, sacurity mamum. disclosures of notes, and thls Note.
D. Lown Documants, Losn Documents refer ta all the dotuments executed s a part of of in connection with the Loan.
E. Proputty. Properly is sny propesty: taal, pemmonal or intangibfe, that securas my parfornanca of the obligations of this Loan.

F. Porcent. Rates and tate chanpe limitations ate exprassod as anntmafzed peresntagas.

Q. Dollar A 26, AN dollay ts will be payable in Jawlul monay of tha Unftad States of Amarics,
2. PROMISE TO FAY. Fof valus rocaived, | promise 10 pay you or yous order, st your address, or at such other location as you may designate, the principal sum of
$370,000.00 {Principal) plus interest from Decamber 14, 2016 on the unpaid Principsl batsnce untk this Note o this obligation is sccelersted.

3. INTEREST. {ntorswt will agcrue on the unpald Principal bafance of this Note at the rata of 7.000 parcsrt ntarasi Rats).
A, Poat-Maturity lersst. Aftar maatuity or accelerstion, interest will acerus 9.00%.

B, Maxlnum Intsest A t. Any d or col ! Bx nterest undey the terms of this Note will be limited to tha h lawiul t of
inlerest allowed by atate o facersl law, whichavar fx gre . A 13 collocted In excass of the maximum fawful amount wit be appliad Jlist to the unpaid
Principal balsncs. Any imder will ba refunded to me.,
C. Statutory Authorlty, The t d w collacted on this MNote is avhetized by tha Bouth Dakots uaky faws undar 5.D. Codifled Laws Ann, §5
64-3-12 and 64-3-14.
. A f. Inar using an Actual/IGO daya counting method.

4. ADDITIONAL CHARGES. Az additional consideration, | apes 1 pay. of hav paid, these addltional feos and charges.
A, Bonajundabie Fees snd Cherges. Tha foliowing foos are d when collacted s will nat be refunded if { prapay this Note beforc the scheduled mansity
data.

Loan, Aln} Loan fae of $100.00 payebie from sepacale lunds on ar befare tday's date,
Moator Valitche Fes. Aln} Motor Vehicle Fea fee of $26.00 payabls from separsts funds on or before today's date,

6. REMEDIAL CHARGES. ln addition ta lnierest or other finance charges, 1 apres lhat 1 wilt pay thesa additional fees based on my method and pattern of payment.
Additional femedif chargos may ba described elsewhors In this Bote.
A. Lats Charge, 1t o payment s more than 30 days [nts, | will be cheged 5.000 peroarst of tha Unpaid Pertion of Paymant or $28.00, whichaver Is greeter. -
Haowever, thia chergs will not be greaier then $2Z50.00. [ wifl pay this laie charge prompily but only once for asch lata payment.

6. PAYMENT. | apros to pay this Note on demond, but if no demand i mode, | agrea to pay this Note in B payinents, A paymant of $90,493.87 will bo dua
Degomber 14, 2018, andt on the same day each year thareaftor, A fina payment of the entire unpald balance of Prncipal and intsrest will be dus December 14,

MATTHEW A BECK ]
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Paymants will bs reunded 1o the neavest $.01. With the finsl paymeni | also sgies to pay any additional foss or chacgss owing and. the smount ¢f any advances
you have inede to others on my behalt. Paymenta scheduted to ba paid on the 28th, 30th or 319t day of & month that containx no such day wil, Inshezd, be made

on the lust dey of such moath.
Each paymant ! make on this Note will ba spplied fisrat te intereat that is due, then to principal that is due, then 10 sscrow that h due, Lthen to late nharges lhat arg

due, and finslly to any charges that | owe other than pnndpal and Interest. 1l you and { agree o & ditteeart apglication of p ts, wa will describe our
agraemerse on this Nots. You may changa how pay ote applitd in yoir solg dacration without notice 10 me, The actual amount of m\r ﬂml paymnnl wll
dupend on fiy paymsnt fecond, )
7. PREPAYMENT. 1¢nay prapay this Loan in full ar in part st any tims, Any partial prepayment will niot oy loter scheduled pmﬂl'llclnla mt'ir poy in Ul -
8. LOAN PURPOSE. Tha parpoae of thia Loan is PURCHASE BRED CATTLE AND BULLS.
9. SECUNITY, Ths Loan is sasured by sspatat Fty % propaad together with this Note = follows:
Document Hame Partas 1o Dpcurnant - Date of Sacurity Dacument
Secwily Agrewnemt - MATTHEW A BECK , KELLEY R MATTHEW A BECK , KELLEY R BECK 12-14-2015
BECK
and by the following, prewously d, ity b meants: SECURITY AGREEMENT DATED 11-25-2016; CREMS IN FILE DATED 11-25-2016;

UCC FILING DATED ©7-27-2015 EFS DATED 12-0’2 2015; S‘ECURED ENTITY GUARANTY FROM BAE FAfIMS TRUST; AS EXTENDED AS APPLICABLE .
10. HIMITATIONS ON cRDss—col.LATEMLlZATION The cross-coflaterafization tlause on any existing or future loan f3 void and ineflective as to the Lean,

i ol )

g any ext ory ]
The Loan ix nat sacured by a previbusly nxeculed sacurity instrurnent If a non-possessory, non-purchase monay secutity interest is croated in “household goods” in
tion with a ™ fean,™ as those terms gre definad by fedaral low governing unfakr and deceptiva credit precth The Loen ks mot secured by a
praviously sxecuted sacurity instrument I you Tail 10 fulbilt any necassary requirements of fail tv conform to any Hmilaiions of the Real Estate Settlomem

Procachres Ast, {Regulation X3, that are raquired for loans seciwed by the Fropaty or Il a5 a rasuly, tho other debl wauld become subject to Section 670 of the
John Watner National Datense Authorization Act for Fiscal Yesr 2007,

The Leen i3 not eecured by a previously sxecuted sacurdty instrumani if you fall 1o fullill any y raqui or Tak o conf to any Emitats of the
Toeuth in Lending Act, [Reguistion Z), that sre required for loana d by tha Property,
11. DEFAULT. | understand thet yeu may demond payment saytime ok your di For e, you may demaid payment i tull [F any of the following
ovants (k y sopuerately #nd aolieatively a3 an Event of Dafault) ocewr: .
A, Paymants. | fail ta make o gayment i Tull when due.
B, Insolvency or Banlwuptey. The death, dissolution or insoh i L of & fver by of on behal! of, application of sny debtor refiof Iaw,
asaignment for the benelit of craditors by or on behalf of, the whmmv o involuntary termination of existence by, or the comm ol any pr

uwler any present or future federal or stete inaclvenay, hankmuptey, reorgenization, composition or deblor refiaf law by or apalnst mu or Bny oo-dumr.
andoryer, Suroty or guerantor of this Note or any othes obligations | have with you.

C. Death ot lncompetency. | die or om declared lagally incompetent.

D, Failure 10 Perfosm. | fall to perform 'arq oandition or 1o keep any promise of covenant of Lhis Mota.
E. Dther Dogurments. A default ocours undor the tarms of ey ollver Losn Documant.

F. Biher Agy ts. | am in default on sny other debt ar agresment 1 have with you.

Q. Miscepresentation. | make any verbal or written statement or provida any (imanciel information that s untrua, inaccurate, of concesls a matwsial fact at the
time it is made or provided.

H. Jodgment. | fail to sticfy or appeat any |odgment against ma.

|. Forfslture. The Propsrty 1a vasd in & o1 fof & purpase that throot fiscation by a legal authoity.

J. Mwms Change. ! change my pame or Bssuma an addiional neme without netilylng you belore making such s changs,
K. Propenty Teansier. | tranater alf or a substanilal part of my maney or proparty.

L. Property Value. ¥You datermine in good faith that the valie of the Properly has declined or is impaked.

M. Evoslon. Any loan proceeds wro usod for & putpoae ﬂm will contribute to excessive etoston of highly erodible land of to the conversion of wetands 1o
produce of make it the production of an agriculiura dity, e further explainad In 7 CFR Part 1040, Subparn G, Exhibit M,

N, Insacenity. You d irm 0 good etk that & matevis! advarse change has eccurmod in my finenclal condition from the canditiona et forth In my moet
recort financiol statement before tha date of this Note or that tho prospect for paymant or performance of the Loan is bmpairad for any rasson.

$2. DUE ON SALE OR ENCUMBRANCE, You miay, ol your oplion, daclare the smire batance of (s Nota te be irmmediatoly dus and poayables upon the cmtion oi'.
by I

o contract for the crealion of, any Hen, encumbrance, tansfer or sale of sl or any part of the Property. This right ts cuhject to the restriot) P
low, 83 applicable. .
13, WAIVERS AND CONSENT. To the extent not probibited by lavy, | waive protest, p for pay g, o d, notice of Jaration, notice of intent o
accalerate and notice of dishonet,
A, Additions! Walvers By Bowawer. In additior, [, and any party 10 this Nots and Loan, 1o the axtsnt permitied by law, 1 1o cartaln actions you may
take, and g Ity waive dof that may Ge available based on these sctions or based on tha Matus d [} partym this Note.
11} You may renaw or sxterd payments on thia Note, regardiess of the oor of such I or
£2) You may rel sy B ', endorser, g o tusely, fation maker or any other co-signes,

{3} You may rolaasa, substiute or impsir any Propetty secwing thia Wote.
14} You, or any Inalitution parficipating In this Nete, may invoke your rght of set-off.

B} Yonr miay enter fnme any salas, h or paviicipations of this Hote to any parson in any amonnu and | waive notice of such sales, npurchaus
or participations. :
MATTHEW A BEGK .
South Dakota Promisyery Bate . _ o
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{81 | agras that any of uz signiag thix Note as & Borrower is authorized to modify the tarme of this Hote or sny insuument sacuwing, guarastying or

eelating to this Note. : . S
B. Ko Walrer By Lendor, Your course of desling, or your forb from, o delay in, the sxescien of sny of your rphts, ramodiax, privitages ot cight to insiat
upon my sirict paformanae of any provisions contsinad in this Note, o ary other Loan Document, ahall nal ba construad as 3 walver by your, unless aoy such

waiver Is In wilting and 1s signied by you, -

14. REMEDIES. After | delautt, you may at yowr aption do any one of mone of the following.
A, Acoeleredbon. ‘You may make atl of sy part of tho amount ewing by the terma of this Mots inunedisiely due,
B. Sources. You may uae any and sl remadiss you bave undaer state or federal law of In any Loan Document. .
C. msursnes Banslits, You may make & clsim for any and 2 insucance baoefits or refunds that may by evaliobls on my defagh.
B, Payimanils Mads On WMy Bealf, Amounts advancod on my behall wili La kmmadiately dua and may be addad tc the balanas owlng unde: the Bims of this
Note, snd b at tha highest past iy | rale. _
E. Attachment. Youw may attech or gamish my wages or oxpings.
F. S5el-Cff. You may usa the tight of aet-oft. This muans you Fay set-off any amount dua and payable under tha terms of this Note agsinst sny fight | have to
receive monay from you,
My right to recaive ¥ [rom you includes any daposit or shae bal | have with you; any monoy owed (0 ma on s ltem presontad 10 you of in
Yol p fan for collaction or exchange; and any ropurchase age t of othor nan-daposit obligation. “Any amournt tue and payable under the terms of
this Note™ moane the total amaunt to which you are entitied to demand paymond undar the terms of this Note al the time you set-off,
Subject to any other wiitten contract, ¥ my right to jacelve money [rom yau is sise owned by sameona who has not agreed to pay this Note, your right of
sot-ofl wik apply 1o my Interest in the abligstion and 10 eny othar amounts [ could withdraw on miy sofe request or endotsement,
Your right of set-off doss not apply to an W of other obligation whare my fights arisa enly in a reprasantative capacity. |t also daes not apply to sny
Individuat Ratirement Account or athar tax-deferred ratirement actount,
You will not ba lisbile for the dishonot of any chack when (he dishonor acours bacause you sol-off against any of my scrounts, | agrea to hold you hermiess
from oy sUich claims arising as a tesdlt of your axercisa of yedr right of set-off,
Q. Walvar, Excapt s otherwise requirad by law, by chaoging any one of fnore of these renwdies you do not give up your ripht to use any other remedy. You
do nal walve o dofault if you choase not to use a remedy. By electng not 1o uss any remady, you do not walve your right to kster consider the 4vent a dafsult
#nf to wie any romedies if the default continLies of occurs again,
15, COLLECTION EXPENSES AND ATTORNEVE' FEBS, On or aftor the occurrence of o Event of Dafault, to tha extent permitied by law, | agreo to pay s
expanses of collection, el o! protection of yow rights ant! remodiey uncer thix Note of any gther Loan Document, Exponses Include, bus are not limited
fo, court costs and ofhior lege] expanees, including any reasonable altomey's foos if sllowed by law. Thasu expenses are due and payable immediately, I not paid
immadiotaly, these axpenses will bear interest from the date of payment untl paid In fulf at the highest kutarest rate In effsct as provided for In tha terms of this

Nots. Alf fees 2nd wxy will he d by the Property | have granted ta you, If any, In addition, 1o the extent parmittad by tha United Staies Bankruptey
Code, 1 agres to pay tho abte stiomaya’ foas facusred by you to protect your rgivts and interests n coanection with any bankiuptcy proceedings initiated by
or against me,

16, COMMISSIONS. | understand and agres that you {or your affiliate) will ssm commissions o faes on any insurance praducts, and may eam such feas on other
sanvices that | buy through you of your aillliate,

17. WARRANTIES AND REPRESENTATIONS. | have the right end authority to enter into this Mote. The exacution sad delivary af this Nets Wil not viafats "y
agresmant governing me or t0 which | am & party,

18, INSURANCE. ) agree to obtalr the inswance describad Inv this Loon Agreemeni.

A. Property insnrance. ! will insure or tetoln Inaurance covaraga an the Property and abide by the insuranee roqui s of ony wity instromant securing
the Loan.,

8. Insuesnca Warsnthos. | agres to purchass sny nawence covarages that sre required, In the mnounls you requice, s described in this ot any other
documents { sign for the Loan. | will provide vyt with nuing proo! of e, ! will buy or provide insurance from a liem Scensed to do businers in the
State where the Property I located, It 1 buy or provide the i fram othar than you, the firm will ba reasonably acoeptably to you, | wifl have
firo insursnce company name you as loss payee on sny insutanca poficy. You will apply the Insurance proceeds towsrd what | owe you on the ulaisnding
balonice. | agres that if the Inwwance proceeds de pot cover the amounts 1 still owa you, | will pay the diffsrence. | witt hewp tha Ifisurance untk ak debts

ured by this sg sra pald. [ { wam 1o by the'insurance from you, | have signed e separale statement sgroeing to this purchase.

19. APPLICABLE LAW. THis Nole ia governed by the taws of South Dakota, tha Unitad Stats of Amorica, and 10 (he sxtent cequired, by the fawe of the
jorisdictiun whare the Propeity s kecated, pt to the axtent such state laws ara prearpted by foderal iaw. In the avent of a dispute, tha axclugive forum, venus
and plave of fdsdiction will be In South Dakora, unless otharwise iequiced by baw.

20, JOINT AND INGIVIDUAL LIABILITY ANG SUCCESEONS, My obligation to pay \he Loan is indepardent of the obligation of any ather parson wha has slso
ngeeed to pay . You may sug me alone, or snyone eise who |s obligsted on the Laan, or eny number of us togsiher, to colfvcl the Lasn. Extending the Loan or
novy obligations undar the Loon, vk not sflect my duty under tha Loan and | will suill ba obfigated (o pay tha Lomi. This Note shait inura to tho bonefit of and be
onforcanble By you and your succuasors and a3signs and shall be blading bpan and enforcastia agsimst me and my persons! rep ivas, s, hoirs and
sxsigns.

27. AMENDMENT, INTEGRATION AND GEVERADRITY. This Note may not be amended or mdified by oral ag Na o ar madification of this

Hota is affactive uriess made In wiiting and axecuted by you end ms, This Nota and the other Loan Docymants are the complute ang fnal expression of the
- WL B any provi of Wiz hlats 1s unenforocablo, then the unentforceable provision wit! fie sovervd and tha remaining provisions will st be enforceabls,

No prasant of future agrosment securing any olher debt § awa you will secore the paymant of thix Loan B, with respact 16 this boxn, you fail to Rifif any noaesasry

raquitemonts of 14l L0 confomm 1o sy Himitations of the Teuth in Lending Act (Reguiation 2) or tha Real Eatata Settlement Procedures Act {Ragulation X) that are

;am‘l![‘::ul r: Woans socumd by the Froperty or if, 28 & tazolt, This Loan would booorme subjest 1e Scotion 520 of the John Warner Nadana! Defense Authorization Act
LY aar 2007, -

22, INTERPRETATION. Whanaver uasd, tha singular inchudes the piursl and the pkoml includes the gingulsr. The section headings are tar convenience only and ere
nol 1o be used to interpret of deling tha tarms of this Nota, . : -

23. NOTICE, FINANCIAL REPORTS AND ADOITIONAL DOCUMENTS. Unloss atharwise roquired by law, any natice will ba given by dalivering it o malllag &t by
firat class medl to the appeopriote party's ddreas listed In the DATE AND PARTIES esctian, of to any other sddress designajed in writing. Notice 10 ona Boerower

vl be desmad 10 ba notica 0 sl Busrowers. | will Inform you I writing of any change [n ny homa, add af pthar application infermation. | witl provide yeu
MATTHEW A BECK - — -
South Dakota Promissary Mots ) : .
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and lote fi ial ts or other information you fequest. | sgres to sign, deliver, and file any sdditional documents o1 certifications that youl

any

may consider messnr\r to parfect, inue, and p nry obligations under this Loan amd 1o conditm your Ken slatua on eny Fropesty, Time 1s of tha essence.
24, CREDIT INFORMATION. ! sgrae 10 supply you with whataver inf on you I biy req You will make requeats for this infutrhstlou without undue -
{requancy, snd will give me reasonable time in which to supply the informatfon, : . :
26. ERRORS AND OMISSIONS. 1 agree, if requosted by you, 10 Rully coopersta in the tion, IF Y. i the reasongble’ tﬁmmn oi o ct wv and all
toan closing documents so that alt documems secwaiety describe the losn batwaon you sad me, | agres to assuems all costs Including by way af ilmitallon and
not llmilation, actusl axp . lage feae and marketing bosses for Falling to reascnsbly comphy with yaur requests wllhm thisty {301 da?s' .

26, BIGNATURES, 8y signing undar seal, | agras to tha tarms contained in this Hote. | efao acknowledge recelpt of a copy af this Note.

BORROWER:

Tht ! fote. v/ 2SS

MATTHEW A BECK

KELLEY _ﬂ BECK i

STN4JAEINBOLOOQDGO000096 26022K

LENDER:
Plabns Commarce Bank —
#Bwii
Lanne \ﬁ’lhauer, Business Bmtor
MATTHEW A BECK ‘ . _
South Dakota Pramissory Note ) , o
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'MORTGAGE - COLLATERAL REAL ESTATE MORTGAGE

DATE AND PARTIES. The date of this Mortgage {Security Instrument} is November
28, 2016. The parties and their addresses are:

MORTOAGOR: .
MATTHEW A BECK
As Trustee
Of the B&B FARMS TRUST
Dated November 1, 1999, A South Dakota Trust

41044 109TH ST
HECLA, SD 57446

LENDER:
PLAINS COMMERGE BANK
Organized and existing under the laws of South Dakota
624 S Dakota Street
Aberdeen, SD 57401

1. DEFINITIONS. For the purposes of this document, the following term has the
following meaning.
A. Loan. "The Loan® refers to this transaction generally, including obligations and
duties arising from the terms of all documents prepared or submitted for this
transaction. '

MATTHEW A BECK
South Dakota Mortgage .
SD/AJREINBOLOOQOO0DO009625048N Waolters Kluwer Financial Pags 1
Services ©1996, 2016
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2. CONVEYANCE. For good and valuable consideration, the receipt and sufficiency of.
which is acknowledged, and to secure the Secured Debts and Mortgagor's
performance under this Security Instrument, Mortgagor does hereby grant, bargain,
convay and mortgage to Lender, the following described property: .

SEE ATTACHED SCEDULE A

The property is located in Brown County at, , South Dakota ,

Together with all rights, easements, appurtenances, royalties, mineral rights, oil and
gas rights, all water and riparian rights, wells, ditches and water stock, crops, timber,
all diversion payments or third party payments made to crop producers and all existing
and future improvements, structures, fixtures, and replacements that may now, or at
any time in the future, be part of the real estate described {all referred to as Property).
This Security instrument will remain in effect until the Secured Debts and all underlying
agreements have been terminated in writing by Lender.

3. MAXIMUM OBLIGATION LHAIT. The total principal amount secured by this Security
Instrument at ahy ong time and frem time to time will not exceed $800,000.00. Any
lirnitation of amount does not include interest and other fees and charges validiy made
pursuant to this Security instrument. Alsa, this limitation does not apply to advances
made under the terms of this Security Instrument 10 protect Lender's security and to
perform any of the covenants contained in this Security Instrument.

4, SECURED DEBTS. The term "Secured Debts™ includes and this Security instrument
will secure each of the following:

A, Specific Debts. The foliowing debts and all extensions, renewals, refinancings,
madifications and replacements, A promissoty note or other agreement, No.
101026072, dated November 25, 2015, from MATTHEW A BECK and KELLEY R
BECK {Borrower} to Lender, with a loan amount of $1,855,000.00 and maturing on
November 25, 2020,

B. All Debts, All present and future debts from MATTHEW A BECK and KELLEY R
BECK to Lender, even if this Security Instrument is not specifically referenced, or if
the future debt is unrelated to or of a different type than this debt. |f more than one
person signs this Security Instrument, each agrees that it will secure debts incurred
either individually or with others who may not sign this Security [nstrument.
Nothing in this Security Instrument constitutes a commitment to make additional or
future loans or advances, Any such commitment must be in writing, This Security
Instrument will not secure any debt for which a non-possessory, non-purchase
money security interest is created in "household goods® in connesticn with a

MATTHEW A BECK

South Dakota Morigage
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"consumer loan," as those terms are defined by federa! law governing unfair and -
deceptive credit practices, This Security Instrument will not secure any debt for
which a security interest is created in "margin stock” and Lender does not obtain a
"statement of purpose,” as defined and required by federal faw governing securities.
This Security Instrument will not secure any other debt if Lender, with respect to
that other debt, fails to fulfill any necessary requirements or fails to conform to any
limitations of the Truth in Lending Act {Regulation Z} or the Rea} Estate Settlement
Procedures Act {Regulation Xj that are required for loans secured by the Property,

C. Sums Advanced. All sums advanced and sxpenses incurred by Lendes under the
terms of this Security Instrument.

8. LIMITATIONS ON CROSS-COLLATERALIZATION. The cross-collateralization clause
on any existing or future loan is void and ineffective as to the Loan, including any
extension or refinancing.

The Loan is not secured by a previously executed security instrument if a
non-possessory, non-purchase money security interest is created in "household goods”
in connection with a "consumer loan,"” as those terms are definad by federal law
governing unfair and deceptive credit practices. The Loan is not secured by a
previously executed security instrument if Lender fails to fulfil any necessary
requirements or fails to conform to any limitations of the Real Estate Settlement
Procedures Act, {Regulation X), that are required for loans secured by the Property or
if, as a result, the other debt would become subject to Section 6870 of the John
Warner National Defense Authorization Act for Fiscal Year 2007,

The Loan is not secured by a previously executed sscurity instrument if Lender fails to
fuifill any necessary requirements or fails to conform to any limitations of the Truth in
Lending Act, {Regulation 2}, that are required for loans secured by the Property.

6, PAYMENTS. Mortgagar agrees that all payments under the Secured Debts will be
paid when due and in sccordance with the terms of the Secured Debts and this

Security Instrument.

7. NON-OBLIGATED NMORTGAGOR. Any Mortgagor, who is not alse identified as a
Borrower in the Secured Debts section of this Security Instrument and who signs this
Security Instrument, is referred to herein as a Non-Obligated Mortgagor for purposes of
subsection 7{di{4} of 12 C.F.R. 1002 (Regulation B} which implements the Equal
Credit Opportunity Act {(ECOA}, By signing this Security Instrument, the Non-Obligated
Mortgagor does mortgage and assign their rights and interests in the Property to -
secure payment of the Secured Debts, to create & valid lien, to pass clear title, to
waive inchoate rights and to assign earnings or rights to payment under any lease or
rent of the Property. However, the Non-Obligated Mortgagor is not personally liabls
for the Secured Debts by virtue of signing this Security Instrument. Nothing in this

MATTHEW A RECK
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section shall be construed to modify or otherwise affect. the - Non-Obligated
Mortgagor's obligations, if any, that were separately made with Lender in & separate -
agreement and duly signed by the Non-Obligated Mortgagor in the context of that
separate agreement,

. WARRANTY OF TITLE, Mortgagor warrants that Mortgagor is of will be lawfully
seized of the estate conveyed by this Security Instrument and has the right to grant,
bargain, convey, sell and mortgage the Property. Mortgagor also warrants that the
Property is tinencumbered, except for encumbrances of record.

9. PRIOR SECURITY INTERESTS, With regard to any other mortgage, deed of trust,
security agreement or other lien document that created a prior security interest or
encumbrance on the Property, Mortgagor agrees:

A. To make all payments when due and to perform or comply with all covenants.

B. To promptly deliver 1o Lender any notices that Mortgagor receives from the
holder,

C. Not to allow any modification or axtension of, nor to request any future advances
under any note of agreement secured by the lien document without Lender's prior
written consent.

10. CLAIMS AGAINST TITLE. Mortgagor will pay sll taxes, assessments, liens,
encumbrances, jease payments, ground rents, utilities, and other charges relating to
the Property when dus. Lender may require Mortgagor to provide to Lender copies of
all notices that such amounts are due and the receipts svidencing Mortgagor's
payment. Mortgagor will defend title to the Property against any claims that would
impair the lien of this Security Instrument. Mortgagor agrees to assign to Lender, as
requested by Lender, any rights, claims or defenses Mortgagor may have against
parties who supply labor or materials to maintain or improve the Property.

11. DUE ON SALE OR ENCUMBRANCE. lLender may, at lts option, declare the entire
balance of the Sacured Debt to be immediately due and payable upon the creation of,
or contract for the creation of, any lien, encumbrance, transfer or sale of all or any part
of the Property. This right is subject to the restrictions imposed by federal faw, as
applicable.

12. TRANSFER OF AN INTEREST IN THE MORTGAGOR, {f Mortgagor Is an entity
other than a natural person {such as a corporation, partnership, limited liability
company or other organization), Lender may demand immediate payment if:

A. A heneficial interest in Mortgagor is sold or transferred.

B. There is a change in either the identity or number of members of a partnership or
similar entity,

MATTHEW A BECK

South Dakota Mortgage
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C. There is a change in ownership of mere than 25 percent of the voting stock of-a
corporation, partnership, limited liability company or similar entity. :

However, Lender may not demand payment in the above sutuatlons if itis prohlblted by
law as of the date of this Security instrument. :

13. WARRANTIES AND REPRESENTATIONS. Mortgagor makss to Lender the
following warranties and representations which will continue as long as this Security
instrument is in effect;
A. Power. Mortgagor is duly organized, and validly existing and in good standing in
all jurisdictions in which Mortgagor operates. WMortgagar has the power and
authority 1o enter into this transaction and to carry on Mortgagor's business or
activity as it is now being conducted and, as applicable, is qualified to do so in each
jurisdiction in which Mortgagor operates, :

8. Authority. -The execution, delivery and performance of this Security Instrument
and the obligation evidenced by this Security fnstrument are within Mortgagor's
powers, have been duly authorized, have received ali necessary governmental
approval, will not violate any provision of law, or order of court or governmental
agency, and will not violate any agresment to which Mortgagor is a party or to
which Mortgagor is or any of Morigagor's property is subjact,

14. PROPERTY COMDITION, ALTERATIONS, I[INSPECTION, VALUATION AND
APPRAISAL. Mortgagor will keep the Property in good condition and make all repairs
that are reasonably necessary. Mortgagor will not commit or allow any waste,
impaitment, or deterioration of the Property. Mortgagor will keep the Property free of
noxious weeds and grasses. Mortgagor agrees that the nature of the occupancy and
use will not substantially change without Lender's prior written consent, Mortgagor .
will not permit any change in any license, restrictive covenant or easement without
Lender's prior written consent. Mortgagor will notify Lender of all demands,
proceedings, claims, and actions against Mortgagor, and of any loss or damage to the
Property.

No portion of the Property will be remaved, demolished or materially altared without
Lender's prior written consent except that Mortgagor has the right to remove items of
personal property comprising a part of the Property that become worn or obsolete,
provided that such personal property is replaced with other personal property at least
equal in velue to the replaced personal property, free from any title retention deviée,
security agresment or other encumbrance. Such replacement of personal property will
be deemed subject to the security interest created by this Security Jnstrument.
Mortgagor will not partition or subdivide the Property without Lender's prior written
consent.
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Lender or Lender's agents may, at Lender's option, enter the Property at any
reasonable time and frequency for the purpose of inspacting, valuating, or appraising .~ .
the Property. Lender will give Mortgagor notice at.the time of or before an on-site
inspection, valuation, or appraisal for on-going due. ditigence or otherwise specifying a
reasonable purpose. Any inspectioh, valuation or eppraisal of the Property will be
entirely for Lender's benefit and Mortgagor will in no way rely on Lendet's inspection,
valuation or appraisal for its own purposs, except as otherwise provided by law.

16. AUTHORITY TO PERFORM. if Mortgagor fails 1o perform any duty or any of the
covenants contained in this Security Instrument, Lender may, without notice, perform
or cause them to be parformed. Mortgagor appolnts Lender as attorney in fact to sign
Mortgagor's name or pay any amount necessary for performance. Lendet's right to
perform for Mortgagor will not create an obligation to perform, and Lender’s failure to
perform will not preclude Lender from exercising any of Lender's other rights under the
law or this Security Instrument. If any construction on the Property is discontiniued or
not carried an in a reasonable manner, Lender may take all steps necessary to protect
Lender's security interest in the Property, including completion of the construction,

16. ASSIGNIMENT OF LEASES AND RENTS. Mortgagor assigns, grants, bargains,
conveys and mortgages ta Lender as additional security all the right, title and interest
in the following (Property}.
A, Existing or future leases, subleases, licenses, guarantles and any other written or
verbal agreements for the use and cccupancy of the Property, including but not
limited to any extensions, renewais, modifications or replacements (Leases).

B. Rents, issues and pratits, including but not iimited to security deposits, minimum
rents, percentage rents, additional rents, common area maintenance charges,
patking charges, real estate taxes, other applicable taxes, insurance premium
contributions, liquidated damages following default, cancellation premiums, "loss of
rents” insurance, guest recelpts, revenues, royalties, proceeds, bonuses, accounts,
contract rights, general intangibles, and all rights and claims which Morigagor may
have that in any way periain to or are on account of the use or occupancy of the
whole or any part of the Property {Rents).

In the event any item listed as Leases or Rents is determined to be personal property,
this Assignment will also be regarded as a secutity agreement. Mortgagor will
promptly provide Lender with copies of the Leases and will certify these Leases are
true and cofrect copies, The existing Leases will be provided on execution of the
Assignment, and aft future Leases and any other information with respect to these
Leases will be provided immediately after they are executed. Mortgagor may collect,
receive, enjoy and use the Rents so long as Mortgagor is not in default. Mortgagor will
not collect in advance any Rents due in future lease periods, unless Mortgagor first
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obtains Lender's written consent. Upon default, Mortgagor will receive any Rents in:
trust for Lender and Mortgagor will hot commingle the Rents with any other funds.
When Lender so directs, Mortgagor will endorse and deliver any payments of Rents
from the Property to Lender. Amounts collected will be applied at Lender's discretion
to the Secured Debts, the costs of managing, protecting, valuating, apprsising and
presesving the Proparty, and other necessary expenses. Mortgagor agrees that this
Security Instrument is immediately effective between Mortgagor and Lender. As long
as this Assignment is in effect, Mortgagor warrants and represents that no default
exists under the Leases, and the parties subject to the Leases have not violated any
applicable law on leases, licenses and landlords and tenants, Mortgagot, at its sole
cost and expensa, will keep, observe and perform, and require all other parties to the
Leases to comply with the Leases and any applicabie law. If Mortgagor or any party to
the Lease defaults or fails to observe any applicable law, Mortgagor will promptly
notify Lender. If Mortgagor neglects or refuses to enforce compliance with the terms
of the Leases, then Lender may, at Lender's option, enforce compliance. Mortgagor
will not sublet, modify, extend, cancel, or otherwise alter the Leases, or accept the
surrender of the Property covered by the Leases {unless the Leases so require} without
Lender's consent. Mortgagor wilf not assign, compromise, subordinate or encumber
the Leases and Rents without Lender's prior written consent. Lender does not assume
or become liable for the Property's maintenance, depreciation, or other losses or
damages when Lender acts to manage, protect or preserve the Property, except for
losses and damages due to Lender’s gross negligence or intentional torts. Otherwise,
Mortgagor will indemnify Lender and hold Lender harmless for ali liability, loss or -
damage that Lender -may incur when Lender opts 1o exercise any of its remedies
against any party obligated under the Leases.

17, DEFAULT. Mortgagor will be in default if any of the following events {known
separately and collectively as an Event of Default) oceur;

A. Payments. Mortgagor or Borrower fail 1o make a paymant in full when dus.

B. Insolvency or Bankruptcy. The death, dissolution or insolvency of, appointment
of a receiver by or on behalf of, application of any debtor relief law, the assignment
for the benefit of creditors by or on behalf of, the voluntary or involuntary
termination of existence by, or the commencement of any proceeding under any
pressnt or future federal or state insolvency, bankruptcy, reorganization,
composition or debtor relief law by or against Mortgagor, Borrower, &f any
co-signer, endarser, surety or guerantor of this Security Instrument or any other
obligations Borrower has with Lender,
C. Business Termination. Mortgagor merges, dissolves, reorganizes, ands its
business or existence, or & partner of majority owner dies or Is declared legatly
incornpetent,
MATTHEW A BECK
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'D. Fellure to Perform. Mortgagor fails 1o perform any condltion or to keep any
prormse or covenant of this Secuwsity fnstrument.

E. Other Documents. A default occurs under the terms of any other document
relating to the Secured Debts.

F. Othsr Agreements. Mortgagor is in default on any other debt or ag:"eement
Mortgagor has with Lender,

G. Misrepresentation, Mortgagor makes any verbal or written statement or provides
any financial information that is unttue, inaccurats, or conceals a material fact at
the time it is made or provided,

H. Judgment. Mortgagor fails to satisfy or appeal any judgment against Mortgagor.

I. Fortelture. The Property is used in a manner or for a purpose that threatens
confiscation by a lagal authority,

J. Name Change. Mortgagor changes Mortgagor’s name or assumies an additional
name without notifying Lender before making such a change.

K. Property Transfer. Mortgagor transfers all or a substantial part of Mortgagor's
money of property. This condition of default, as it relates to the iransfer of the
Praperty, is subject to the restrictions contained in the DUE ON SALE section.

L. Property Value. Lender datermines in good faith that the value of the F'roperty
has declined or is impaired.

M. Material Change. Without first notifying Lender, there is 2 material change in
Mortgagor's business, including ownership, management, and financial conditions,

N. Erosion. Any loan proceeds sre used for a purpose that will contribute to
excessive erosion of highly erodible land or to the conversion of wetlands to
produce or make possible the production of an agricultural commodity, as further
explained in 7 CFR Part 1940. Subpart G, Exhibit M.

Q. Insecwrity. lLender determines in good faith that a material adverse change has
occurred I Borrower's financial condition from the conditions set forth in
Borrower's most recent financial statement before the date of this Security
instrument or that the prospect for payment or performance of the Secured Debts is
impaired for any reason,

18. REMEDIES. On or after the occurrence of an Event of Default, Lender may use any
and all remedies Lender has under state or faderal law or in any documnent relating to
the Secured Debts, Any amounts advanced on Mortgager's behalf will be immediately

" due and may be added to the balance owing under the Secured Debts. Lender may
make a claim for any and all insurance benefits or refunds that may be available on
Mortgagor's defauft,
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Subject to any right to cuse, required time schedules or any other notice rights
Mortgagor may have under federal and state law, Lender may make all or any-part of =
the amount owing by the terms of the Secured Debts immediately due and foreclose
this Security Instrument in a8 manner provided by law upon the occurrence of an Event

of Default or anytimea theraaftar. -

All remedies are distinct, cumulative and not exclusive, and Lender is entitled to all
remedies provided at faw or equity, whether or not expressly set forth. The
acceptance by Lender of any sum in payment or partial payment on the Secured Dsbts
after the balance Is due or is accelerated or after foreclosure proceedings are filed will
not constitute a waiver of Lender's right to require full and complete cure of any
existing default. By not exercising any remedy, Lender does not waive Lender's right
to later consider the event a default if it continues or happens again. -

19. REDEMPTION. The period of redempticn after sale on foreclosure will be one year.
Any agreemant to extend the redemption period must be in writing.

20. COLLECTION EXPENSES AND ATTORNEYS' FEES. On or after the accurrence of
an Event of Default, to the extent permitted by law, Mortgagor agrees to pay all
expenses of collection, enforcement, valuation, appraisal or protection of Lender's
rights and remedies under this Security instrument or any other document relating to
the Secured Debts. Mortgagor agrees to pay expenses for Lender to inspect, valuate,
appralse and preserve the Property and for anpy recordation costs of releasing the
Property from this Security Instrument. Expenses include, but are not limited to,
reasonable attorneys' fees when you are a "reguiated lender” under §.D.C.L. Section
54-3-14, as amended, court costs and other fegal expenses and actual disbursements
necessarily incurred. These expenses are due and payable immediately. |If not paid
immediataly, these expenses will bear interest from the date of payment until paid in
full at the highest interest rate in effect as provided for in tha terms of the Secured
Debts. in addition, to the extent permitted by the United States Bankruptcy Cods,
Mortgagor agrees to pay the reasonable attornays’ fees incurred by Lender to protect
Lender's rights and intetests in connection with any bankruptey praceedings Initiated
by or against Morigagor.

21, ENVIRONMENTAL LAWS AND HAZARDOUS SUBSTANCES. As used in this
section, {1} Environmental Law means, without limitation, the Comprebensive
Envirohmental Response, Compansation and Liability Act {CERCLA, 42.0.8,C. 8601 et
seq.}), ali other federal, state and local laws, regulations, ordinances, court orders,
attorney general opiniohs or interpretive letters concerning the public health, safety,
welfare, environment or a hazardous substance; and {2} Hazardous Substance means
any toxic, radioactive or hazardous material, waste, pollutant or contaminant which
has characteristics which render the substance dangerous or potentially dangerous to
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the public health, safety, welfare or environment, The term mcludes, wnthuut_
limitation, any substances defined as “hazardous material," "toxic substance,”.
hazardous waste,” "hazardous substance,” or “"regulated substance" under any
Environmental Law.
Mortgagor represents, warrants and agrees that:
A. Except as previousty disclosed and acknowledged in writing to Lender, no
Hazardous Substance has been, is, or will be located, transported, manufactured,
treated, refined, or handled by any person on, under or about the Property, except in
the ordinary course of business and in strict oompliance with all applicable
Environmental Law.

B. Except as previously disclosed and acknowledged in writing to Lender, Mortgagor
has not and will not cause, contribute to, or permit the release of any Hazardous
Substance on the Property.

C. Mortgagor will immediately notify Lender if {1} a release or threatenad release of
Hazardous Substance occurs on, under or about the Praperty or migrates or
threatens to migrate from nearby property; or {2) there is a violation of any
Environmental Law concerning the Property. In such an event, Mortgagor will take
all necessary remedial action in accordance with Environmental Law,

D. Except as previously disclosed and acknowledged in writing to Lender, Mortgagor
has no knowledge of or reason to believe there is any pending or threstened
investigation, claim, or proceeding of any kind relating to {7} any Hazardous
Substance located on, under or about the Property; or {2) any violation by
Mortgagor or any tenant of any Environmental Law. Mortgagor will immediately
notify Lender in writing as soon as Mortgagor has reason to believe there is any
such pending or threatened investigation, claim, or proceeding. In such an event,
Lender has the right, but not the obligation, to participate in any such proceeding
including the right 1o receive copies of any dacuments relating to such proceedings.
E. Except as previously disclosed and acknowledged in writing to Lender, Mortgagor
and every tenant have been, are and will remain in full compliance with any
applicable Environmental Law.

F. Except as previously disclosed and acknowledged in writing to Lender, there are
no underground storage tanks, privaie dumps or open wells located on or undar the
Property and no such tank, dump or well will be addad urless Lender first conssnts
in writing,

G. Mortgagor will regularly inspect the Property, monitor the activities and
operations on the Property, and confirm that all permits, licenses or approvals
required by any applicable Environmentst Law are obtained and complied with,
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H. Mortgagor will permit, or cause any tenant to permit, Lender or Lender's agent to
enter and inspect the Proparty and review all records at any reasonable time to -
determine (1} the existence, location and nature of any Hazardous Substance on,
under or about the Property: {2} the existence, location, nature, and magnitude of
any Hazardous Substance that has been released on, under or about the Property: or
{3} whether or not Mortgagor and any tenant are in compliance with applicaeble
Environmental Law,

I. Upon Lender’s request and at any time, Mortgagor agrees, at Mortgagor's
expense, to engage a qualified environmental engineer to prepare an environmental
audit of the Property and to submit the results of such audit to Lender. The choice
of the environmenta! engineer who will perform such audit is subject to Lender's

approval,

J. Lender has the right, but not the obligation, to perform any of Mortgagor's
obligations under this section at Mortgagor's expense.

K. As a consaquence of any breach of any representation, warranty or promise
made in this section, (1} Mortgagor will indemnify and hold Lender and Lender's
sucecessors or assigns harmiless from and against all losses, claims, demands,
liabilities, damages, cleanup, response and remediation costs, penalties snd
expenses, including without limitation all costs of {itigation , which Lender and
Lender's successors or assigns may sustain; and (2} at Lender's discretion, Lender
may release this Security Instrument and in return Mortgagor will provide Lender
with collateral of at least equal value to the Property without prejudice to any of
Lender's rights under this Security instrument.

L. Notwithstanding any of the language contained in this Securlty instrument to the
contrary, the terms of this section will survive any foreclosure or satistaction of this
Security Instrument regardiess of any passage of title to Lender or any disposition
by Lender of any or all of the Property. Any claims and defenses to the contrary are
hereby walved.

22. CONDEMNATION. Mortgagor will give Lender prompt notice of any pending or
threatened action by private or public entities to purchase or take any or all of the
Property through condemnation, eminent domain, or any other means. Mortgagor
authorizes Lender to intervene in Mortgagor’s name in any of the above described
actions or claims. Mortgagor assigns to Lender the proceeds of any award or claim for
damages connected with a condemnation or other taking of all or any part of the
Praperty. Such proceeds will be considered payments and will be applied as provided
in this Security Instrument. This assignment of proceeds is subject to the terms of any
prior mortgage, deed of trust, security agreement or other lien document.
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23, INSURANCE, Mortgagor agrees to keep the Property insured against the risks

. reasonably associated with the Property. Mortgagor will maintain this insurance in the
amounts Lender requires, This insurance will last until the Property is released from
this Security Instrument. What lender requires pursuant to the preceding two
sentences can change during the tarm of the Secured Debts. Mortgagor may choose
the insurance company, subject to Lender's approval, which wlll not be unreasonably
withheld.

All insurance policies and renewals shall include a standard “mortgage clause" (or
"lender loss payable clause”) endorsement thet names Lender as "morigages” and
"loss payee”. If required by Lender, all insurance policies and renewals will also
include an "“additional insured® endorsement that names Lsnder as an "additional
insured”. [f required by Lender, Mortgagor agrees to maintain comprehensive general
liability insurance and rental loss or business interruption insurance in amounts and
under policies acceptable to Lender. The comprehensive general liability insurance
must name Lender as an additional insured. The rental loss or business interruption
insurance must be in an amount equal to at least coverage of one year's debt service,
and required escrow account deposits (if agreed to separately in writng).

Mortgagor will give Lender and the insurance company immediate notice of any loss.
All insurance proceeds will be applied to restoration or repair of the Property or to the
Secured Debts, at Lender's option, If Lender acquires the Property in damaged
condition, Mortgagor's rights 10 any insurance policles and proceeds will pass to
Lender to the extant of the Secured Debts,

Mortgagor will immediately notify Lender of cancellation or termination of insurance. If
Mortgagor fails to keep the Property insured, Lender may obtain insurance to protect
Lender's interest in the Property and Mortgagor will pay for the insurance on Lender's
demand. Lender may demand that Mortgagor pay for the insurance all at once, of
Lender may add the insurance premiums to the balance of the Secured Debits and
charge interest on it at the rate that applies to the Secured Debts, This insurance may
include lesser or greater coverages than originally required of Mortgagor, may be
written by a company other than one Mortgagor would choose, and may be written at
a higher rate than Mortgagor could obtain if Mortgagor purchased the insurance.
Mortgagor acknowledges and agrees that Lender or one of Lender's affiliates may
receive commissions on the purchase of this insurance.

24. ESCROW FOR TAXES AND iNSURANCE. Mortgagor will not be required to pay to
Lender funds for taxes and insurance in escrow,

25, WAIVERS. Except to the extent prohibited by law, Mortgagor waives all
appraisement and homestead exemption rights relating to the Property.
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23. COLLATERAL REAL ESTATE MORTGAGE. THE PARTIES AGREE THAT THIIS
MORTGAGE CONSTITUTES A COLLATERAL REAL ESTATE MORTGAGE PURSUANT :
TO THE SDCL. 44-8-26,

27. CROPS: TIMBER; MINERALS; RENTS, 1SSUES, AND PROFITS. Mortgagor gives to
Lender a security interest In all crops, timber, and minerals focated on the Property as
well as &ll rents, issues and profits of them including, but not limited to, all
Conservation Reserve Program (CRP} and Payment in Kind (PIK)} payments and similar
governmental programs {all of which shall also be included in the term Property}.

28. APPLICABLE LAW, This Security Instrument is governed by the laws of South
Dakota, the United States of America, and to ithe extent required, by the laws of the
jurisdiction where the Property is located, except to the extent such state laws are

preempted by fedsral faw.

29. JOINT AND IND{VIDUAL LIABILITY ‘AND SUCCESSORS. Each Mortgagor's
obtigations under this Security Instrument are independent of the obligations of any
other Mortgagor. Lender may sue each Mortgagor individually or together with any
other Mortgagor, Lender may release any part of the Property and Mortgagor will still
be obligated under this Security Instrument for the remaining Property., Mortgagor
agrees that Lender and any party 1o this Security Instrument may extend, modify or
make any change in the terms of this Security Instrument or any evidence of dabt
without Mortgagor's consent. Such a change will not release Mortgagor from the
terms of this Security Instrument. The duties and benefits of this Security lnastrument
will bind and benefit the successors and assigns of Lender and Mortgagor,

30. AMENDMENT, INTEGRATION AND SEVERABILITY. This Security Instrument may
not be amended or modlfied by oral agreement. No amendment or modification of this
Security Instrument is effective unless mads in writing and executed by Mortgagor and
tender, This Secwity instrument and any other documents refating to the Securod
Debts are the complete and final exprassion of the agreement. f any provision of this
Security Instrument is unenforceable, then the unenforceable provision will be severed
and the remaining provisions will still be enforceable.

31. INTERPRETATION. Whenever used, the singular includes the plural and the plural
includes the singular. The section headings are for convenience only and are not to be
used to interpret or define the terms of this Security Instrument.

32. NOTICE, ADDITIONAL DOCUMENTS AND RECORDING FEES. Unless otherwlse
required by law, any nolice will be given by delivering it or mailing it by registered or
certified mall, return receipt requestsd, 1o the appropriate party’'s address listed in the
DATE AND PARTIES section, or to any other address designated in writing. Notice to
one Mortgagor will be deemed to be notice to ail Mortgagors. Mortgagor will inform
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Lender in writing of any change in Mortgagor's name, address or other application -
information. Mortgagor will provide Lender any other, correct and complete
inforrnation Lender requests to effectively mortgage or convey the Property.
Mortgagor agrees to pay all expenses, charges and taxes in.connection with the
preparation and tecording of this Security Instrument. Mortgagor agrees to sign,
deliver, and file any additional documents or certifications that Lender may consider
nacessary to perfect, continue, and preserve Mortgagor's obligations under this
Security Instrument and to confirm Lender's lien status on any Property, and
Mortgagor agrees to pay all expenses, charges and taxes in cohnection with the
preparation and recording thereof. Time is of the essence.

SIGNATURES. By signing, Mortgagor agrees to the terms and covenants contained in
this Security Instrument. Mortgagor also acknowledges receipt of a copy of this
Security Instrument.

MORTGAGOR:
B&B FARMS TRUST

By B"’)}) ,l:m-n 57;«;,5'/%";&‘:&’1 //‘{' bate_// 25 —/5 .
MATTHEW A BECK as Trustee under the B&B FARMS TRUST, Trust, dated
November 1, 1999
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ACKNOWLEDGMENT,
STATE OF SOUTH DAKOTA, COUNTY OF BROWN S8,

On this the 26th day of November 20156, before me, ONA HUGHES, the underslgned
officer, personally appeared MATTHEW A BECK, who acknowledged
himseiijherseiffthemselves to be the Trustee of B&B FARMS TRUST, a Trust, and that
hefshefthey, as such Trustee, being authorized 'so to do, exscuted the foregoing
instrument in the capacity therein stated and for the : arein contained.

In witness whereof, | hereunto set my hand and 3 :‘. .

My commission expiras:

September 23, 2017 Mo Putiat
ONA HUGHE
j ONA HUGHES
NOTARY PUBLIC (ZxaT)

: @ SOUTH DAKDTA Q
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SCHEDULE A

THE NORTH HALF OF THE SOUTHWEST QUARTER, THE SOUTHWEST QUARTER OF THE SOUTHWEST
QUARTER, THE NORTH HALF OF THE SOUTHEAST QUARTER OF THE SOUTHWEST QUARTER OF SECTION
14, FOWNSHIP 127 NORTH, RANGE 60 WEST OF THE 5™ P,M., EXCEPT THAT PORTION DEEOED FOR
HIGHWAY PURPOSES AS CREATED (N BOOK 229 OF DEEDS, PAGE 437, INCLUDING BECK OUTLOT 1IN
THE SOUTHWEST QUARTER OF SECTION 14, TOWNSHIP 127 NORTH, RANGE 60 WEST OF THE 5™ P.M.,
ACCORDING TO THE PLAT THEREOF OF RECORD, BROWN COUNTY, SOUTH DAKOTA

THE SOUTHEAST QUARTER, THE SOUTHWEST QUARTER AND THE EAST HALF OF THE NORTHWEST
QUARTER GF SECTION 15, TOWNSHIP 127 NORTH, RANGE 60 WEST OF THE 5™ P.M., EXCEPT THAT
PCRTICN DEEDED FOR HIGHWAY PURPOSES AS CREATED IN BOOK 229 OF DEEDS, PAGE 437, BROWN
COUNTY, SOUTH DAKOTA

THE SOUTHEAST QUARTER OF THE NORTHEAST QUARTER OF SECTION 16, TOWNSHIP 127 NORTH,
RANGE 60 WEST OF THE 5™ P.M., BROWN COUNTY, SOUTH DAKOTA

THE SOUTHEAST QUARTER OF THE NORTHWEST QUARTER OF SECTION 16, TOWNSHIP 127 NORTH,
RANGE 60 WEST OF THE 5™ P.M., BROWN COUNTY, SOUTH DAKDTA

THE NORTHWEST QUARTER OF THE SOUTHEAST QUARTER OF SECTION 16, TOWNSHIP 127 NORTH
RANGE 60 WEST OF THE 5™ P.M., BROWN COUNTY, SOUTH DAKOTA

r
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GUARANTY

{Cortinuing Ciebt - Limitad)

DATE AND PARTIES. Tha date of 1his Guaranty & Nowvember 25, 2015, The partiss snd their addoasaes are: )

LI

LENDER:
PLARLS COMMERCE DANK
6§24 5 Dakote Street
Abeedoen, SD 57401
Telephvne: (605} 226-7543

BORROWER:
MATTHEW A BECK
10549 408TH AVE
HECLA, 5D 67446

KELLEY P BECK
10849 408TH AVE
HECLA, Shr 57440

GUARAKTOR:
BRB FARMS TRUST
Bated Novermber 1, 1909, 8 South Dakota Frust
41044 108TH ST
HECLA, SO 57445

T. DEFINITIONS, A9 used in this Gusranty, ihe tetima have the following meanings:

A. Proounys. The proncuns *i°, *me* and “my” reler 10 aif p of entitias signing this Guaranty, individusty and together, “You" snd “youn® refes to the
Lander.

B. Note. "Now® refurs o the dacumanl that evidencas the Borower'a kdebted and oy lons, [5, mediflzatons and substitutions of the
Mote,

C. Pruperty, “Froperiy” masens ey propecty, red, | i ar Inlangibla, that parformanca of the ebligations of the Note, Debt, or this Suaraaty,

. Loan. "Tho Loan™ refers to thia trtansaction generally, inchuding obligations and duties erising from tha terms of al} decuments prepered ar msbmitted for this
wanaactio.
E. Lown Documants, "Loan Boctments” rafer to all the decumonty axsciuled as u parl of of in connection with, the Loan.

2, SPECIFIC AND FUTUNE DEBT GUARANTY, For good and valusbi iduration, the ipt and sulficlengy of which s hareby acknowlodgad, and to induce
your, sl your aption, to make loone or engaga In any other tr tions with the B frem timne ta time, | sbaokutaly ¢nd unconditionally egrex to all terts of
and guarenty te you the peyment and perfozmance of esach and avary Debi, of every type, purposa and dosciiption that the Borrowar sither individualty, among all
of & portion of thamaslves, or with others, may now or at any time in the future ows you, including, but not kmited to the following described Debtist brctuding
without kmitation, afl prineipal, secrued interox, stiomeya’ fees and collection costs, when sllowsd by law, thst may becoms duo from the Borrower 1o you in
coilecting and enfurcing the Dobr end atl other ag with respact to the B :
A promizscry nete of olhar agresment, Mo, 101026072, dated Novambar 28, 2015, tram MATTHEW A BECK and KELLEY R BECK {Borrawer) to you, fn the
amaunt of 4 1,855,000.00.
I addition, Debt refere to debia, Hablitles, and obligations of e B tinoluding, but ot Bmited to, ks meed 1o be poid wnder the lerms of any notes
of agreamants securing the payment of Ay debt, losn, Bability or obigation, cverdralls, latters of credit, guarenties, sdvances for taxes, dnsuance, fepaws and
ge, wnd all oxtensions, ranawslz, rafinancings and modifications of thesr debts) whethaer now edsting or crasted or incurrad in the file, dus or t0 becoms
due, of absolute or contingsnt, includng obligations and dulies arsing from the tanns of ok docwments preparsd o submitted far the transaction such as
plicati _. ta, disch , and the Note.
My Hability will not exceed $800,000.00 of the priniapal smount utstanding m default, plus accrued (nteresi, at ya' faea mnd collsction costs, when allowasd
by law, and afl other costs, Tees and axpenaes agreod 1o ba paid onder all agreements avidencing the Debt and securing tha payment of the Dabt. You may,
without nodca, spply this Guaramty to such Dabt of the Borrower as you may select from ¥me 10 tine,

3, EXTENSIONS. | consent ta 84 renowvals, fons, medifications end subsiitutions of the Debt which may be made by You upon such terma and conditiona as
you may 3e8 fit from time to tine withous further potice to me snd without mitadon as 1o the ber of I Is, axtensions, modifications o substiutions.

A. Futuro Advarces. ] waive notice of and consent to sy and al future advances meds to the Borrower by you.

4, UNCONDITIONAL HABILITY. | am wnconditionally Bable under this G ty, vogerdiess of whather or nol you pursue any of your remadiss against the
Borrawer, against sny athor makee, sursty, guorantor o sndorse; of the Oebt or apainst any Property. You may sus me alon, or anyune elss who s abligaled en
this Guaranty, or any number of us togather, k¢ cofluct the Dabt. My Rshifity ks not condittonsd on the sigring of thia Suaranty by sny other person and Furtber e
riot subject ¢ sy condibon not expreasly sat forth in this G ity or any | axecured In connection with tha Dobt, My ohligation to pay accarding to
the torms of this Guarenty stiadl not be afiacted by the Megality, invalidity or unenforceabliity of any notex or agreemests svidencing the Debt, twe viclation et any
spplicable usury imwe, forgery, ar any clher elrcumstances which maike e indebted) 1otceabls against the Eorrower, | wil remaln obilgated 19 pay on this
Buaranly even If any oWier paison who s obfigated to pay the Dabt, including the Borrowsr, has such oblgank f forach , or
elherwise dischergad by Bavr,

5. BANKRUFTCY . If a bankruptey petition should 2t sny time bs filed by or against the B o, the ity of the Dobit, 20 Tar az my Hablity i+ eoncernad, shall
Da wooslerated ond the Dbt shafl bs immaediately payabie by ma. | acknowledge and agres that this Gusronty, and the Dalt pacurad hereby, will rentein in full
forca and ellect ot of timse, notwithstanding any sction or undorlakings by, or against, you ar agalnst any Property; In coansation with any obligation in any

s Y ¥

i hard
ged in Lalds s 1

proceeding in the Ualted States Bankeuptoy Cowrts. Such action or undertaking kecludes, without & 1. valuation of Propaity, election of remedies or
BEE FARMS TRUST
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impensition of d or d cdaim s1tus upon claima by you, pursuant to the United States Bankruptey Code, a8 amanded. Ia the’ evant thnt any payment

of princlpat ar interest received and paid by any other o + bor ', SUrety, endh of eo-maker is deemed, by final order of & cawrt of compotent
ﬁuilﬂcummhlnbesna\ddﬂaptﬂarmumﬂw‘ keuptey or |nask hmdtheUritedsutes«oﬂiume.thcnmyobllganunvmimﬂnasm
obligation to you snd will not be considered wy having baen extingulshed, .

8. REVOCATION. ¢ agros that this I sn sbsolute and unconditional Guaranty. | agres that this G sy will rerpain binding on ma, whether or not thers: al'I any

Dobts outstending, untll you have pctually tecuived written noticon of my revecation of written notca of my deaﬂ: or hcornpolmca. Notlce of revocation or notics

of my death or incompatance will not sffect my lons under thix O ¥ with respect to any Dabts ncutred by or for which you have made s commitmsnt -
tw Borrower before you actuatly receive such notica, and aff renowals, extensions, refinancings, and modifications of such Debts. | agree that il any other parson:

algming this Guaranty providea B notice of revocation to you, 1 will 1l ba obligsted under this Guaranty until | provide such 2 notice of rewacation te you. | any

eiher petson signing thic G v dies of is deciarad lncompetent, such fact will not affect my obligations Lmdanhts Quarsnty.

7. SECURITY. Thia Guaranty is secured by Property described In thess security i Ls or 83 A MDRTGAGE DATED 1%-25-2016.

B LM[TATIONS IJN cmsscoukrﬁanuznmn The eross-collmeralization clause ors any enlstmg or future koan is void aod Ineffective as to the Lasn,
& eny or

The Loan is not zecured by b pumousiv suocttod security Instrument if a non-p ¥, hon-purch ¥ security in t iz ted i “h hold goods™ in
tion with & " M‘nmmmsam‘” d by fed ‘Enw., ing unfaic and decepti nudit 7] The Loan is not secuyed by a

pravicusty red it t # you Fail to fuifill any 4 its of fall to confarm to any Bmitetionz of tha Real Estate Sattdemsnt

Proced Act, {Regulatl X}, that are raquirad for loans sscured by the l’i'operlv of it, a5 & result, the other debt wold bacome sabject to Section 670 of the

Jobn WV Havlonal Daf; Authorlzation Act for Fiscal Year 2007.

The Loan 5 not secured by & previousd ted wacurity t if you 13l to fuliil any necassary mquirements or fall te conform to any Emitations of the

Teuth in Lending Act, MulaﬂoﬂZ},thﬂm quired far lonna d by the Property.

8. PROPERTY. | agree that any Propecty may ba nssigned, exchanged, reloased In whaole of In part o substituted without natice 1o ma and without defeating,

dischaeging or diminishing my Lshikty. My obligidan is sbsolute and your faflure to pecfect any security interest or any act or oméssion by you which impairs the

Propesty will not refzve me or my Katlity under this Guaranty, You are under no duty to preserve of protect any Proparty Unti you are in actual of constructiva -

passassion. For pueposes of lhis paugraph, you will only be fn "ectual® possecsion when you have physleal, inmediate and exclusive control over the Proparty
ond have e d such i 9. Further, you will only be doemed to be in “conatructive® passessisn when you hava both the power and intant to
axartiss comrol cway the Property.

0, DEFARILY. | will be In default if any of the fallowing {h P dy svd collectivaly as an Everx of Dofsult} oogur:
A. Payments, | fall to make 8 payment In fult when dua. .
B. Iatah y or Bankruptey. The desth, dissalution or inzoh y of, appoi of s 4 bvoronbahalfof.lppﬁcanmnfanyﬂabturrdiuflaw.th-
oasignmont for the harwfit of creditors by o on hehal of, the voh ¥ of involentery lermination of by, or the commencamarnt of any procesding
uhdar any present of foiwa faderal or state insolvency, bankruptcy, reorganizat position or dabtor refief law by or spainal mo, Borrower, o sy
co-sigher, sndovser, sitfety or gusrantor of this Guaranty or any Debt.
€. Busi Tarmination. { merge, dissolve, ganize, and my busi; or existence, ar & partrer or majority awner dies or i= daclared legalty i ¥ t
D. Faluwe to Perform. | Fall to perform any condition or to keep any promise of t of this G ty

E. Oihsr Docurments. A defaull oceurs undar the 1sems of any other documant relating to the Debt.
F. Qthat Agreerments. | sin in default on any othar debt or agreement | have whh you,

G. Misteprezentation. 1 make amy verbsl of wiktten sistement o provide any financial Information thet 1s untrue, § , o {s & matarial fack at the
tinee It is made or provided,

H. Judgment. | fall te seticly of appaal soy judgment against me,
L. Forfalturs. The Property is uzed in a manner or for & purpase that thraatens confizcation by a legal 2uthority.
J. Mems Change, | changs my name or assume an additionsl name witheut notifying you beFore making such s change. -

K. Praperty Tranaler, | far ofl or & sub Sal part of my imoney o property,
L. Proparty Vakte. You detarmine in good faith that the velue of the Praparty has declined or b impaired.
B, Material Changs, Without first notifylng you, theee fo a ial change in oy busi inchuding cwnership, managerment, and financial condidona.

. Eros} Any loan p ds ere used for a pyrpase thet wik contribute 1o eXoassive amsion of highly arodible kend or to the conversion of wetlands to
pratkice or muke possibie the production of an agricoliural comnmodity, as further explsinad in 7 CFE Part 1940, Subpart G, Exhibit M.

0. | ity. Yau o ina in good falth that o materisl adverse change has scowred N my financisl condillon from the conditins sat forth in my most
recent financial statemant before the date of this Guaranty or that the prospect for payment or performance of the Debt is Impaied for any reason.
11. WAIVERS AND COMSENT. To the astent not probfbltad by law, | waive p t. p! t for payment, demand, notice of acceleraton, nolice of Intent to
asccelorae and nodea of dishonor.

A, Addiions! Walvers. In addithan, to the extent permftted by law, § 0 certsld ! you sy 18k, and g Ity walve d; that may ba
avallable baged on thesa sctions or based on the status of a party to tha Debit or thiz Guaranty,

1) You may ranew of extend peymenis on tha Debt, regardiess of the number of suct renowaly or sxtensions,
{2) You may release any Borrower, snd . O tar, surely, detion meker or any ather co-signer,
{31 You may release, substitute or impsir any Property.

4§ You, of any instituilan participating in the Dabt, may Invoke vour fight of set-off,

{5 You may entet into any ssls, repurchases or participations of tha Debt 16 any person in any smounta and 1 walve notice of such sales, repurchasas or .

pertcipationsa.

16} i agree that the Bolrower is authorizad to modify the tenms of ths Debt o any instrument aecuring, guarantying or falating to the Debt.

{7} You may undeciake a valustion of sny Fraperty W connection with any proceedings under the United Siates Bankrupicy Coda conceming the
Borrower of me, regardiess of sy soch valuation, or actust ity racoived by you arising from the sala of such Property,

{8} { agrew to eonaend 1o sny weiver grunted the Borrower, and agres that any dakoy or lack of d:lnoonee i tha enforcameart of the Dabt, or shy taiduce 10
ko & ct¥m or otharwise protect any of the Debt, in ne way affects or tmpelrs my Kabliity.

B&EB FARMYS TRUST . '
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fafici tutes, thraugh subrogation or otharwiss, and such statetes 1n na way sifect or impalr my Babifity.

19} 1 agrae to waive ol on Ny ank
In addition, untll the bégations of U Bosm ¢ 10 Lendar have base paid in fuk, | waive sy right of subrogation, contribytlon, refmbursanent,
ification, jon, and any other rght | may have to enforce any temedy which you now have of In the futuro may have againsi the Bomower

or another guarsatsr or &3 W any Froperty.

Any Guarantar who is an "imider,” a3 contemplsted by the United States Bankiuptey Code, 11 US.C. 101, as amanded, Ingkes these waivors -
papmanentiy. {An isider inciides, among others, a director, officar, pariner, ather o [59 ¢ of the B , @ persan or an enthty that s 2
co-partnes with the Borrivies, an enthty in which tho Bomower ia a genedel partner, diroclor. officer of othar person in cnmm ot :hae relstive of eny of
thase other parsone.) Any Guaraniar whe Iz not an insider makes theas waivesa votil all Debt by Adly wpaid

B, No Waiver By Lander. Your course of desling, of th fory 1ee from, or daiay n, the exercice of any ol"your rights, renading, pdvl-bga:s nrrigm to [nafst
wpon my strlet paeh of any provigic tafned in the Debt instruments, shall not be construdd as & weiver by you, mlm any such watver is in
wwriting and iy s;nmd by your,

C. Waiver of Clahina, | woaive sl olaims for joss o Jamage causad by your s0is of amlsslons whare you acted ressonably and in gocd fml-.

12. RENEDIES, Altar the Borrowas of | dafsult, you may at yeir aption do any one of more of the fo!iow
A. Aceslersiion. You may make 3l or any pact af the smaunt owing by the terma of this Gusrapty immedlately due.
B. Sourcea. You may use agy and ol rermeSey you have upder atate or foderal law or in any decuments refating to the Debt.

C. Insumnco Banelits, You may make a clsim for any and all & benafiis or refumds ihat may ba avaitsbla on dofatdt,
©. Peyments Made on the Borowser's Behall, Amounts advenced on the Borrower's behalf will be immediately dus and may be addaed 10 tha balence owing
undet the Dabit.
E. S+i-0ff. You may vse tho right of set-off. Thiz maans you may set-off afy amount due and payable undor the tasms of this Guararay against any right
have tc recaive money from you.
My right to racelve momy from you Inclides any deposil or ghere account balanoe | have with you; any money owad 16 me on 80 jtam presented 1o you o i
YO | fon for collsction of exch ; and any repuichase agreement or other nor-deposit obligation. *Any amount due and payable urdar the teems of
this Gl.saranty maans the totat smouni tc which you arg entitled o demand paymont undwes the tarms of this Guaranty at the time you set-off.
Subjact 1o any other wiitten contract, [f my dght to receive monsy from you is also ownad by semaone who has not agresd 1o pay the Dabt. your right of
30t-0tf will epply to my Interest in tha obligation and to ory viher smourts | coutd withdaw an my Adle request or andorsement,
Your sight of set-0H does not apply 1o an t ar other obligation whare my sights arss only in a repretancative capacity. It Bso doas pot apely 1o any
Indivihual Fati t A i or tllwr tax-dafarred retiramant accolrt,
You will pot b llshle for tha dighenor of any ehack when the dishonor occurs baceuss you 36t-o1f sgaing! any of my wecourds. | agras 10 hold you harmless
from any auch claims arising a & resds of your axercizs of your rfight of ast-off.
F. Walver., Excopt as otherwice required by tsw, by choosing any one of morte of thess ramadies you do not give up your right to use any othar raeedy. You
do ot waive a defauli i you chooss not 10 um 0 ronmedy. By slecting not to vse any ramady, you do not wiive your right to Bter considar the event a defauli
and 1o use any igs f the dafault o #gein,
13, COLLECTION EKPEHSES AND MTORNEVS FEES. On or after the occurance of an Event of Default, to the sxtent pemmitied by law, | agrss to pay all
P ol cakisction, t or pratection of your rights snd remediue under this Guararky or any othor docianamt reisting to the Dabt. To Thae extent
e by lav, axf inchuds, but sre not Hmited to, reazorable sttotneys’ fees, cowrt cosis and othes Jogal sapenses. Al fees and exponsos will be secured
hvthe Fyoperty | have granted te you, if any, n addiion, to tha sxtont parmitted by the United States Bankrupicy Code, | agree o pay the rsasonsbie sttarngys'
faes incurted Ly your to protect your rights sod intereats in connoction with any bankruptey ptocasdings inkiated by or against me,

14, WARRANTIES AND HEPRESENTATIONS. |make 10 you the fellowing ties and repressntstions which will continue 8% long ax this Guaranly is in effect:
A. Powwer. | amn duly organized, and valldly existiog and in good standing in ol Judsdictions in which | oparsta. | have the power and authority to enter into this
transaction and o cairy on my business o activity as it I8 now baing conducted and, as applicuble. am qualified te to 3o in sach furisdiction in which |
opeqala.

B. Authority. The suocution, delivary and performance of this Guaramiy and the obligation avidenued by this G ty ara within my powers, have been duly
suthorized, hove received ol nocossary governmental epproval, will not viclete any provision of 1w, or order of cowrt of gavernmentsl sgancy, and Wik not
wviclele any Agreoment to whick | am 3 party o 1o which | am or any of my Fraperty is subject.

n addition, | repuunt and warrant thet lhn Guaranty was sntersd into at the requast of tha Borrower, snd that | em satiofiad regording the Bortower's flaancial

candilen end existing dness, autherity to borow md 1t vie and intended wse of sl Dobt pracesds. | Turther reprasent and warrent thal § have not relied
on any rep lons o omibai s from vou o any ied by you the B . the Borrower™s financiot condition and ewisting
indebtedness, the B r's suthofity to L or the B smammmwumnl‘a!m:mwem

15. RELIAMCE, | scknowledge that you are telying on this Gueranty in sxtending credit to The Borrowar, and | have sigrmd this G ty to indusn you 1o extand

such credit. | represent snd wamanl 10 you that 1 expact to derive aubstantis benetita trom any loans and financial acenmmndations ressting in the creadon of
indebiadness guarsntied hereby, and that this Gumnw is glvon for o husiness purpose. apree 1o rely axchusively on the sight ta revake this Guaranty prospactively
as to futyre It jona b the as dezeribed in this G ty §f 31 any bime, In my opinion of the opimion of the ditectors or officers of my
businass, the benafits then haing receivad by me In mm&cﬂm with this Guaraniy aze not sufficient 10 warrant the continuance ol this Guarsnty. Yau may rely
conclusively on & continuog vearranty that | continue to ke bensfited by this Guaranty and you wil have no duty 4o lnquire into or confinm the recsipt of any such
banafila, ond this Guaranty will be offective end enf bla by you withtut regard to the recsipt, naturs of value of any sueh benalits,

18. APPLICABLE LAW. Thiz Guaranty is govetned by the laws of South Dakote, the United States of Amenica, and to the extent feqired, by tha laws of the
furisdiction whars the Property is located, axcept ta the extani such state laws are presmptad by Foderal law,

17, AMENDMENT, INTEGRATION AND SEVERABILITY. This Guaranty may not bs smended of moditied by oral sgreameni, No amendment of modification ol this

Guarsnty iz stfecilve unfess inada in wnling and axsoucad by you and me, This Guaranty and the other Loan D ars tha plete and final oxp of
the agroemant. H any provision of this G v Is ble, ihen the fi provision wil be d and the ining pmovisions wil stél be
enforcoabils. .
18, ASSIGNMENT. | yvou assign eny of tha Debls, you may a:slon uII o any part of this Guaranty without nollm 0 me or my conasnt, and this Guaranty will
e 10 the benatit of your assignes to the extent of such ol You wilk 1 to have the uni d right to end this G ¥ as o any of the
Dubis that afe not assigned. Thia Guatanly shall inure to the benefic of and be enforceable by you 3ad your successory wnd assigny snd any other parzon to whom
Vou may prant sh nterest in tha Dabts and shall be binding upon and snforcenble agalnat me and my personal reprey N , naire and migm

19. INTERPRETATION. Whanevar ysed, the singulsr includwes the plural and #he plura! includes the singular. The lon haedings are for convenience only and are .

et 1o be used to ntetpret of define tha terma of this Guaranty.
B&E FARMS TRUST
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20. NOTICE, FNANGIAL REPORATS AND AUDITIONAL DOCUMENTS. Unless otherwise required by baw, sy notice will be given by delivaring it o maling by

fiest class matl to the appropriate party's address Ksted in the DATE AND PARTIES saction, or to any other address designeted In writing. Notice o one Guavsntor
will ba daemed 10 bs notkee to all Guarantors, | will inform you In writing of any change in my hame, address or other application ind . |.wiil provide you
any comact and Wiete financisl 13 of other ind jon you requeat. | agres Lo sign, deliver, and file any additional d o certiflaations- that you

may canslder necessary to perfect, continue, and preserve my obligations undar this Guaranty and to confirm your lisn status an sy Property. Time fa of the

arzancs.

21, CREDIT INFORMATION. | agrea that From tme 1 fime you mey obtaln credit information about me ffom othess, including cthe; Jonders and eredit reponlnq
agencles, and report to others {such as p credit seporting agency} your crndit expardence wilh me, | agreo that yau, will nat b llabls For any ctelm arising from the
use of informatien provided to you by cthers or for providing such information to othwrs.,

Z2. SHSNATURES. Ry algning under seal, | sgree v the 18rms corisined in this Guaranty, | skse acknowledge receipt of & copy of this Guaranty.

GUARANTOR:
BB FARMS TRUST

,vj'r'
By, i 777: or DYBK oafe’(;/ ~Z5 75 tsead

EW A BEL‘K as Trustes wnder the B&0 FARMS TRUST, Trust, dated November 1, 1988

LENDER:
Pleins Commerce Bank h
y Date / laard (Sealy
Lance Wilhaler, Business Banker '
BAE FARMS TRUST |
South Pakota Guaranty . .
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STATE OF SOUTH DAKOTA )

COUNTY OF BROWN )

* * * * * * * * * * * *

PLAINS COMMERCE BANK,
Plaintiff,

—vs—

MATTHEW A. BECK, a married person;
KELLEY R. BECK, a married person;
MATTHEW A. BECK, Trustee of the Bé&B
FARMS TRUST, u/t/a November 1, 1999;
BROWN COUNTY, a governmental
instrumentality of the State of
South Dakota; MARSHALL COUNTY, a
governmental instrumentality of the
State of South Dakota;

DEERE & COMPANY, a corporation,

Defendants,
—and-
JAMIE MOECKLY,
Intervenor.
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1 THE COURT: So we're on the record. This is civil file 1 extent our responses to the other side's statement of

2 18-55, Plains Commerce Bank v. Matthew Beck, Kelley Beck, 2 undisputed material facts, there really are not any undisputed

3  Matthew Beck as trustee, B&B Farms, Brown County, 3 material facts. I mean, the facts are that Matthew Beck got

4  Marshall County, and Deere & Company. 1 don't have that many 4 this mortgage, that intervenor and the other beneficiaries all

5 people in the courtroom, so I'm going to let you identify who 5 signed that consent to mortgage form. And, you know, Plains

6 you are and who you're representing. 6 Commerce --

7 You may start, Mr. Rasmussen. 7 THE COURT: Do you think that there is a factual dispute

8 MR. RASMUSSEN: Reed Rasmussen representing the plaintiff 8 over whether the money that Matthew was securing by the

9 Plains Commerce Bank. 9 mortgage was debt of the estate?
10 MR. WURGLER: Your Honor, Josh Wurgler representing 10 MR. RASMUSSEN: Well, his mother testified that there was
11 Jamie Moeckly who is intervenor on behalf of the trust. 11 some money from the trust that was part of the mortgage. The
12 THE COURT: Is there anyone -- Mr. Tonner. 12 only, the only thing that the other side has raised in
13 MR. TONNER: I represent the trustee, Dacotah Bank. 13  opposition to that is the promissory notes themselves, which
14 THE COURT: Anyone else that was expecting to, or here to 14  are clearly to Matthew and his wife.
15 represent a party? Okay. Those are the three that are here. 15 THE COURT: So do you think there is a factual dispute?
16 So we've got cross motions for summary judgment. That's 16 MR. RASMUSSEN: I don't think there is a -- no, I don't
17 my understanding of what we're here for today. I have read 17  think there is a material factual dispute that should preclude
18 through everything that everyone submitted. I've tried to be 18 summary judgment for either, frankly, for either side.
19 diligent about getting through it all, but I'm more than happy 19 THE COURT: Okay. Go ahead.
20 to listen to arguments that you might have. You don't -- 20 MR. RASMUSSEN: You know, the first issue has to do with
21 don't feel obliged to repeat every argument you made in your 21 paragraphs 4.1 and 6.2 of the trust agreement. That issue has
22 briefs. I have read through them all, but to the extent that 22 been fully briefed. We think that those portions of the trust
23 you want to try to point out some of your thoughts on the case 23 do allow for the mortgage to have occurred. We don't believe
24 to me. I see in the briefs that theories develop over time, 24 the spendthrift trust prohibits that. And, again, that's been
25 also, so -- and we got one last night, so there may be 25 fully briefed. I'm not going to go through all of that here

4 6

1 continuing development that you may want to expound upon. So 1 today.

2 whatever you have to say. 2 It appears from the briefing that the intervenor's main

3 I'm just going to start with Mr. Rasmussen. You may 3 arguments against applications of those two portions of the

4  address both motions since they're cross. I'll give you each 4  trust is that the mortgage did not benefit the trust and that

5 all the chances that you need to address the Court before 1 5 it represented improper self-dealing on Matthew's part.

6 proceed. 6 But the mortgage clearly did benefit the trust. The

7 And, Mr. Tonner, you weren't intending to address the 7 Plains Commerce mortgage, which is limited to $800,000,

8 Court? 8 resulted in the satisfaction of two prior mortgages that

9 MR. TONNER: That's correct, Your Honor. 9 encumbered the trust property in favor of Legendary Loan Link
10 THE COURT: Okay. Go ahead, Mr. Rasmussen. 10 totalling $1,789,000. So clearly there was benefit to the
1 MR. RASMUSSEN: Thank you, Your Honor. Josh and I were 11 trust through this whole process.
12 talking before we started, and we think we have two hours set 12 Probably more importantly, it was the goal of Gary and
13 aside. I can assure you we will not be here two hours from 13 Betty Beck to preserve the family farm and to provide
14 now. 14 themselves with income in their old age. Matthew was the
15 THE COURT: Well, my court reporter will tell you that you 15 child who returned home to help them achieve that goal.
16 have one hour set aside -- 16 Matthew undertook his own debt when he came in, bought some
17 MR. RASMUSSEN: Oh, okay. Well, that's fine. 17 property from the trust, and satisfied some debt for the trust
18 THE COURT: -- and that she is anticipating leaving before 18 or for his parents in connection with that transaction.
19 that hour is done. 19 The testimony of the intervenor as to why she signed the
20 MR. RASMUSSEN: And I'm good with that, too. So... 20 consent form is, in my mind, particularly telling. She
21 As the Court indicated, there has been substantial 21 stated, "It seemed my parents weren't receiving any income at
22 briefing. And I know you always read everything, so I don't 22 the time, and I thought that if Matthew was able to get back
23 intend to go over everything. I just want to hit some of the 23 on his feet, then we'll get things straightened out."
24 high points or low points, I guess. 24 I mean, that was the whole -- the whole deal here is that
25 First of all, although we've both clarified to a certain 25 they were trying to save the land, save the farm, save the
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1 family farm, save the trust, and that, that's why she signed 1 that there was or would be a mortgage.
2 on to do that very thing that her parents wanted done and what 2 There is absolutely no reason she could not have refused
3 her brothers wanted. The intervenor was perfectly content to 3 to sign the consent before she reviewed the trust and the
4  allow Plains Commerce to loan substantial money to Matthew 4 mortgage. She had, she took the -- she refused to sign the
5 secured, some of which was secured by trust land, when she 5 consent to sell document on an earlier occasion. And so she
6 thought it was going to benefit the trust, but when Matthew 6 had every right or opportunity at that time to say, "Hey, I'm
7 defaulted, she contends Plains Commerce should have to take an 7 not going to sign anything until I get a chance to look at
8 $800,000 loss. 8 this trust agreement and the mortgage." But she didn't do
9 Beyond paragraphs 4.1 and 6.2 of the trust, there are 9 that.
10 several other reasons the mortgage should be upheld. Even if 10 The only thing she did, according to her testimony, is
11 it was determined that these paragraphs did not permit the 11  that she left -- she sent an e-mail to Danny Smeins and left
12 mortgage, the consents signed by all the beneficiaries altered 12 two voicemails at his office, or maybe messages with his
13  the trust pursuant to article 3 so as to allow the mortgage. 13 secretary. I can't remember exactly what she said. But she
14 Going beyond the terms of the trust, we have SDCL 55-2-3. 14 never talked to Mr. Smeins directly. There is absolutely no
15 That statute provides several exceptions to the general rule 15 evidence in the record that Mr. Smeins was instructed not to
16 that a trustee cannot take an action adverse to the intents -- 16 give her a copy of the trust or that he refused to do so.
17 interests of a beneficiary. That statute has four exceptions 17 TI've dealt with Mr. Smeins in the past. He doesn't always
18 -- or excuse me. It has four exceptions, but in this case, 18 return the first call or the first e-mail. She didn't follow
19 the applicable one is subparagraph 1, and that subparagraph 19 up despite the fact that her son and husband told her, "You
20 has four requirements. 20 probably shouldn't sign this until you look at the trust," but
21 Number one, the beneficiary has the capacity to contract. 21 she didn't do that.
22 1 don't think there is any issue that all the beneficiaries in 22 The situation is just like the cases where a person tries
23 this case had the capacity to contract, the ones who signed 23 to get out of a contract because they didn't read it. The
24 the consent form. 24 only way that defense prevails is if the party can establish
25 Number two, the beneficiary has full knowledge of 25 they were defrauded. There is no claim of fraud here. There
8 10
1 trustee's motives. Again, there is really, there is no issue 1 is no claim that anybody tricked her into signing this
2 there. The consent form itself said that this is for Matthew 2 consent. I mean, she says the reason she signed it was to
3 to secure his loan and that it acknowledged that this is, will 3 save the farm and because she thought it would improve the
4 benefit him and not necessarily the other beneficiaries. 4  relationship with her parents. Well, certainly Plains
5 Number three, the beneficiary has full knowledge of all 5 Commerce shouldn't be responsible for that. She's fully
6 other facts concerning the transaction which might affect his 6 testified or acknowledged in her first deposition that she
7 or her decision. That one is in dispute. I'm going to come 7 voluntarily signed that consent form.
8 back to that in just a second. 8 The intervenor now wants to contend that SDCL 55-2-3(1)
9 The fourth factor is absence of influence on the part of 9 shouldn't apply because she voluntarily did not pursue
10 the trustee. There is absolutely no evidence in this case 10 obtaining the additional evidence that she now says she
11 that the trustee influenced the intervenor with regard to 11 needed. Plains Commerce shouldn't be prejudiced because she
12 this, the consent to mortgage document. IfI recall, I 12  stuck her head in the sand and didn't do that.
13 believe her testimony was she never talked to him about it. 13 Moving on then -- well, that SDCL 55-2-3 just simply
14 So there is absolutely nothing to indicate that that would 14 provides additional support in favor of Plains Commerce's
15 preclude the application of subparagraph one. 15 motion in summary judgment.
16 So then all we're left with is the third factor or third 16 We also have arguments in the briefs regarding the
17 element set forth in subparagraph one. The intervenor argues 17  certificate of trust in connection with SDCL 55-4-53 and
18 that that statute doesn't apply because she did not have full 18 55-4-54, as well as paragraph 5.8 of the trust, which allows,
19 knowledge because she didn't receive a copy of the trust 19 which says that somebody relying on an instrument signed by
20 agreement or the mortgage before signing the consent form. 20 the trustee doesn't have to do any further investigation. I'm
21 But she knew there was a trust. She learned of it when 21 not going to -- those have been briefed. I'll just rely on
22 Danny Smeins talked to her about signing the consent to sell 22 the brief as far as those issues are concerned.
23 document, which she declined to sign. And then she knew that 23 But, in summary, all the beneficiaries wanted Matthew to
24 there was a mortgage because the consent to mortgage document, | 24 be successful, which would benefit the trust as well as
25 obviously that's what it said, and then it said right in there 25 Dbenefitting Gary and Betty. Plains Commerce proceeded in good
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13

1 faith and obtained the consent of the beneficiaries, even 1 provisions are simply, under the very definition, not a power
2 though under the 6.2, the only consent that was required would 2 of appointment, and they don't meet any of the qualifications
3 have been the consent of Betty and Gary. But they got the 3 that are required by article 8. And that's all been briefed,
4 consent of all the beneficiaries to allow a portion of the 4 Your Honor, so I won't rehash that.
5 trust land to be used as collateral. It wasn't until things 5 Mr. Rasmussen, in both his brief and today, has mentioned
6 did not go well, as well as hoped with the farming operation 6 that he feels the mortgage did benefit the trust. And,
7 that the intervenor alone decided to attack the mortgage. If 7 Your Honor, what really happened here is that one violation of
8 anyone is being defrauded in this case, it's the bank on which 8 the trust agreement was replaced by a second violation of the
9 for summary judgment should be granted and the intervenor's 9 trust agreement. If Matt had, prior to the dealing with the
10 motion denied. 10 bank in this case, signed over the trust land to secure
1 THE COURT: So I'm going to step back a little bit and ask 11  another personal mortgage with somebody else, nobody in this
12 you a hypothetical that may seem really simple and straight 12 case apparently knew about that at the time. And so --
13 forward, and hopefully that's the answer, too. 13 THE COURT: You're talking about the Legendary Loan?
14 So if there was a trust created and included real estate, 14 MR. WURGLER: The Legendary Loan, yep. And so we'd
15 and a specific provision of the trust says "no one can build 15 probably be in the same position if that had all come to light
16 anything on this land," can the beneficiaries agree to build 16 and come crashing down in foreclosure back then, but what
17 something on the land? Can they consent to something that is 17 happened was the bank here chose to basically bail Legendary
18 specifically prohibited by the trust agreement? 18 Loan out and step into its shoes and commit its own violation
19 MR. RASMUSSEN: 1 think under 55-2-3, you know, that 19  of this trust.
20 provides that the trustee can take actions adverse to the 20 Now, in answer to your hypothetical, Your Honor, a trust
21 beneficiary, basically to the beneficiaries if they all agree 21 document is almost sacrosanct. When you take your property
22 toit. And I, I think -- yeah, I think that could be done. 22 that you have absolute control and ownership over and you put
23 If all the beneficiaries consented to that thing being built 23 it in trust, giving up control and ownership over that to the
24 on the trust land even though the trust said it couldn't be 24 trustee, you want to be very sure what you're doing. You want
25 done, I think that statute would allow it. 25 to be very sure that you have circumscribed the limits on that
12 14
1 THE COURT: Okay. Thank you. Anything else? 1 trustee's power, you want to be sure that you've explained
2 MR. RASMUSSEN: No, Your Honor. Thank you. 2 what that trustee's power is. Because if, in a case like
3 MR. WURGLER: Thank you, Your Honor. I'll keep it brief 3 this, you're dealing with your own farmland or farmland that's
4 as well. 4 been in the family for a long time, you want to be sure that's
5 I'd like to just address a point Mr. Rasmussen raised in 5 not going to get foreclosed on by a bank, sold off to somebody
6 his reply with regard to the power of appointment. And he 6 who has no connection or concern over this land.
7 pointed out that the definition of power of appointment that 7 And the grantors in this case, Gary and Betty,
8 we should be looking at is found in SDCL 29A-1-201(36) as that 8 specifically noted the article 8 protection so that that
9 was the statute in place at the time the trust was created 9 circumstance, so that the circumstances we're in today would
10 that had a definition of power of appointment. And that being 10 not come about. And because that provision was violated by
11 important because, obviously, section 8 of the trust says that 11  both the bank and by Matt, we're here today with the trust
12 if there is a power of appointment, that can be exercised to 12 land at risk of being sold to somebody who doesn't care about
13 some extent contrary to what is said in article 8 about 13 it. And that's the whole --
14 forbidding spendthrift transfers. 14 THE COURT: So let me stop you for a minute. So you'll
15 And I'd like to read that statute for Your Honor just to 15 notice my hypothetical didn't include, did not include a
16 demonstrate that even if that is a statute we apply, it still 16  spendthrift trust provision. So just dealing with just the
17 does not help the bank in this case. It says, "Power of 17 hypothetical that I asked Mr. Rasmussen about, trust created,
18 appointment means a power to vest absolute ownership in the 18 land, real estate put in there, trust provisions specifically
19 property subject to the power, whether or not the powerholder 19 say you may not build any buildings on this land. All of the
20 then had capacity to exercise the power." And it goes on and 20 Dbeneficiaries, primary and secondary, agree and consent to
21 discusses a further clarification with general power of 21  build a building on the land. Can they do it?
22 appointment, et cetera. 22 MR. WURGLER: Legally, no. But as you know, Your Honor, I
23 But the point being, the power of appointment vests 23 mean, people enter into agreements that don't find their way
24 absolute ownership in someone else. If you exercise it, 24 into court all the time. Can they do it? Sure, they could
25 you're vesting absolute ownership. And the article 6.2 25 try to do it. But if somebody wanted to object, they'd have
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15 17
1 recourse in a court of law, which is exactly why we have the 1 characterization of the consent as Jamie signing a contract
2 protections we have with trusts and with modifying trusts, 2 and trying to get out of it claiming she didn't read it, that
3 altering or amending them because the trust grants rights to 3 type of thing. We extensively noted in our statement of fact
4 people, both current and future, and the people who have an 4 all the circumstances surrounding that, that consent form and
5 interest in those rights must have an opportunity to be heard. 5 how it got signed.
6 They have to have full information as to the nature of the 6 That form, there was a lot of fog surrounding that form.
7 transaction, what their right are, how this is going to 7 It was not clearly disclosed to Jamie what was all involved
8 prejudice them. 8 with this mortgage, and it further wasn't disclosed to Jamie
9 And I'd further note, Your Honor, in 2015 we had in effect 9 what the nature of the trust agreement was. The statute
10 in our statutes SDCL 55-3-5. The current version, which was 10 itself that the bank is relying on does not put the burden on
11  modified in 2017, is a little bit different. But I'll read 11 Jamie to go and figure out what all of her rights and
12 you the portion that was in effect in 2015. It says, "A 12 responsibilities are under the trust agreement. The gist of
13  trustee must fulfill the purposes of the trust as declared at 13 that statute, as I read it, is that the trustee who has an
14 its creation or as subsequently amended, and must follow all 14 interest in the transaction, contrary to the benefit of the
15 the directions of the trustor given at that time, except as, 15 trust, has an obligation to fully disclose the information.
16 except as modified by the consent of all parties interested 16 Jamie did not see the trust, she didn't know what her rights
17 and upon approval by the court." 17 were, and I think that forecloses on that argument,
18 We have a court protection put into place here if you want 18 Your Honor.
19 to modify, alter, or amend the trust. There is nothing 19 That's all I have. Thank you.
20 difficult about pursuing that option. There is nothing 20 THE COURT: Mr. Rasmussen, anything else?
21 difficult about trying to say, okay, Matt has got a certain 21 MR. RASMUSSEN: Yeah. Just on that last -- well, a couple
22 amount of debt, we think that some of this is related to the 22 things.
23 trust, let's get all the beneficiaries together and say "Here 23 The Legendary Loan Link, still I'm not hearing them saying
24 is debt that belongs to the trust. Can we all consent -- 24 that there wasn't a benefit to the trust because it, Plains
25 after fully informing everybody of the nature of the 25 Commerce stepped in and took out that loan, which there has
16 18
1 transaction, can we all consent and get court approval that 1 been no determination in any court, nobody has ever challenged
2 this irrevocable trust can be amended, altered, or modified in 2 that, that loan. And I'm not saying that they even knew about
3 some manner?" 3 it. I'm not claiming they did. But --
4 So the protections, Your Honor, are these. If you're 4 THE COURT: Explain for me your understanding of who
5 going to be modifying a trust, which it's anybody's right to 5 created that loan and for what purpose.
6 attempt, you need to give notice, you need to be making sure 6 MR. RASMUSSEN: My understanding is Matthew went to
7 everybody is fully informed, and you need to be, according to 7 Legendary Loan Link. And it's a private lender and --
8 this statute, getting the court's blessing on that. 8 THE COURT: As the trustee or as an individual?
9 I'd like to briefly address the 2007 certificate of trust 9 MR. RASMUSSEN: Both.
10 that the bank is relying on. I went through, and I noticed -- 10 THE COURT: Okay.
11 and I hope Mr. Rasmussen can correct me if I'm wrong, but I 1 MR. RASMUSSEN: The documents are signed by him just
12 noticed that there is nothing even in the bank's statement of 12 individually and as trustee for the trust. And, you know, the
13 undisputed material fact relating to the 2007 certificate of 13 debt was $1.7 million or something thereabouts. And, you
14 trust. I don't think it's in there. I don't think that is a 14  know, Plains Commerce got that. I mean, they were careful
15 material fact that the bank can rely on here. One -- the 15 enough in saying, you know -- they did, I mean, they obviously
16 second reason being, we don't know when the bank got the 16 looked at it and said, you know, I think they had questions
17  certificate of trust, who reviewed it, if they reviewed it. 17 that that was the right way to proceed, so they went and got
18 What we do know is that the bank did have the trust 18 the consents and, you know, reduced the trust obligation to
19 agreement in this case. It knew about article 8, sent it to 19 $800,000.
20 its own counsel, and decided to proceed ahead using, in my 20 But, again, I can't accept the argument that somebody who
21 mind, some risky, some risky interpretation of this trust. 21 knows there is a trust and is told you better look at that
22 And, Your Honor, I don't -- Mr. Rasmussen raised 55-2-3, 22 trust, knows there is a mortgage, and they don't, they don't
23 the exception about getting permission to do something. We've |23 ask for it from the trustee, they don't do anything to pursue
24 already briefed that, so I won't address that. 24 it other than leaving a phone message or sending an e-mail and
25 And I will, finally, Your Honor, disagree with the 25 not following up on it, can then come back after $800,000 is
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19 21
1 loaned, which is truly benefitting that trust, come back three 1 STATE OF SOUTH DAKOTA )
)SS CERTIFICATE
2 years later when, unfortunately, somebody defaults and say, 2 COUNTY OF BROWN )
3 "Hey, you know, king's ax, I should have never signed it
4  because now things are going down the tubes, so the bank 3
5 should take the loss." I don't think that's what the law
6 provides. 4 THIS IS TO CERTIFY that I, Kristi A. Brandt, RPR, Official
5  Court Reporter for the Circuit Court, Fifth Judicial Circuit,
7 THE COURT: Anything else? 6 Brown County, South Dakota, took the proceedings of the
8 MR. RASMUSSEN: No, Your Honor. Thank you. 7 foregoing case, and the foregoing pages, 1-20 inclusive, are a
9 THE COURT: Anything else? 8 true and correct transcript of my stenotype notes.
10 MR. WURGLER: Just one last thing, Your Honor. 9 Dated at Aberdeen, South Dakota, this 3rd day of February,
10 2021.
1 In the event -- I just want to get this out there. In the 11
12  event the Court decides against the intervenor, I think there 12
13  are some further issues that would need to be worked out here, 13
14  such as: What amount is still outstanding on this loan? How 14
15 do we address the bank having taken pretty much all of the :::
16  income from the trust for a number of years now? Over 17 /s/ Kristi A. Brandt
17  $100,000, maybe up to $200,000. I don't have the exact Kristi A. Brandt, RPR
18 number. But how does that play into all this? And so I just 18 Official Court Reporter
My Commission Expires:
19 wanted to throw that out there, Your Honor, as just some 19 February 21, 2025
20 further issues that we would need to work through. Thank you.
21 THE COURT: So I'll take it under advisement. I'll get 20
22  you a decision as quickly as I can. I'm not prepared to do it 21
23 today. Ithought I might be able to, but I've got to reread ii
24 some of the things that you've submitted, especially more 24
25 recently. SoI'll get it to you as soon as I can. 25
20
1 We're off the record.
2 (Whereupon, the proceedings were adjourned at 2:21 p.m.)
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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REPLY BRIEF OF APPELLANT PLAINS COMMERCE BANK

PRELIMINARY STATEMENT

Citations to the record in this Brief will be the same as used in Appellant’s initial
Brief. References to Appellee/Intervenor’s Brief will be designated as IB followed by the
page number. Appellee Plains Commerce Bank will be referred to herein as Plains
Commerce. Intervenor Jamie Moeckly will be referred to as either Intervenor or Jamie.

STATEMENT OF FACTS

In large part, there is no dispute between the parties concerning the material facts
in this case. Intervenor’s Brief, however, relies on facts set forth in Intervenor Moeckly’s
Statement of Undisputed Material Facts Supporting Motion for Summary Judgment.

(App 38-44).! Intervenor’s Brief fails to note that a number of the statements set forth in
Intervenor’s facts section of her Brief were either denied or clarified in Plaintiff’s
Response to Intervenor’s Statement of Undisputed Material Facts. (App 45-51). This
Brief will point out those “facts” contained in Intervenor’s Brief which were denied or
clarified by Plains Commerce.

e “There is no evidence that the Trust has ever been modified.” (IB 5).

Plains Commerce denied this statement. (App 49, 1 54). This issue is discussed in § V of

this Brief.

! The same Statement of Undisputed Material Facts is contained on pages 001-007 of Intervenor’s
Appendix.
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e “It wasa ‘red flag’ to Lance Vilhauer that Matthew was trying to self-deal
under the trust.” (IB 6).
Mr. Vilhauer’s actual testimony was that Plains Commerce’s counsel said self-dealing
was a “potential” red flag. (App 47, 1 19; CI 781, p. 33).
e “Betty would have wanted to know if Matt was having debt problems while
he was trustee over the property.” (IB 7).
Betty’s actual testimony was that she “probably” would have wanted to know. (App 46,
19; C1496). There is no evidence Betty would have changed any of her decisions if she
had full knowledge of Matt’s debt problems.
e “Betty did not know until her October 3, 2018, deposition that Matt had a debt
of approximately $2.1 million.” (IB 7).
Although Betty testified to this effect, she acknowledged on a couple of occasions during
her deposition that she had memory issues. (App 47, 1 10; CI 505, 529). Matt testified
Betty was aware of his debt. (CI 443, p. 58).
e “Betty Beck understood that the trust land would be obligated to just
$800,000.” (IB 7).
Betty testified that she, Gary, and the kids “agreed that the trust land could have a
mortgage on it in an amount of $800,000.” (App 47, 9 26; CI1513). If Intervenor’s
statement is meant to imply Betty was not aware the mortgage could include interest and
fees, she did not make such a statement.
e “Jamie’s dad, Gary, came to her house in October or November 2015 after
Betty had been there, and he was upset that Jamie had not signed the papers.”

(IB 8).
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This testimony was in reference to the consent to sell (which is not at issue in this case),
not the Consent to Mortgage. (App 48, 1 38; CI 405-06, pp. 19-23).
e “With the consent to mortgage, Jamie knew her parents would not talk to her
any longer if she refused to sign it.” (IB 9).
Jamie actually testified that her parents “probably” would not talk to her if she did not
sign the Consent to Mortgage document. She did not testify either of her parents made
such a statement to her. Her signing of the document did not improve the relationship
with her parents. (App 48, 1 41; CR 409, p. 32).
e “Jamie thought the consent to mortgage meant Matt could take a loan up to
$800,000 and use $800,000 value of the trust to do that, but not any more than
that.” (IB 9).
This statement was denied. Jamie’s testimony was that she understood Matt could use
$800,000 of value in the Trust to get a loan. She did not think about how various other
charges, such as interest and penalties, would play into it. (App 48, | 44; CI 409, p. 35).
e “Jamie did not think the consent to mortgage allowed interest, charges,
penalties, etc.” (IB9).
This statement was denied. Jamie testified she did not know interest and penalties would
be applied and no one told her they would not be included. Furthermore, from her
personal experience, she knew that mortgages typically include interest, fees, etc. (App
48, 1 45; C1 409, p. 35; Cl 412, pp. 46-47).
e “When she was asked to sign the consent to mortgage, Jamie never saw or had
an opportunity to review the mortgage or the guaranty.” (IB 9).

Jamie never asked to see the mortgage. (App 49, 1 47; Cl 416-17, pp. 63-64).
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e “At the time she signed the consent to mortgage, Jamie had not seen a copy of
the Trust Agreement, nor did she know any of the terms of the Trust
Agreement.” (IB 9-10).

Jamie never asked Plains Commerce to see a copy of the Trust Agreement. (App 49,
48). Furthermore, she never personally asked Mr. Smeins for a copy of the Agreement
even though her husband and son told her to get a copy before she signed the Consent.
(App 49, 149; Cl 418, p. 69; Cl 618-19).

e On November 25, 2015, “Matt executed a Guaranty to Plains Commerce Bank
to secure loans to borrowers Matt Beck and Kelley Beck.” (IB 10).

Because the mortgage secures the note directly, the Bank conceded during the summary
judgment stage that it was not attempting to enforce the Guaranty. (App 50, { 60).

There is one important set of facts Intervenor ignores. This has to do with loans
issued by Legendary Loan Link. On August 16, 2010, Matt signed a mortgage on behalf
of the Trust in favor of Legendary Loan Link for $564,000. (Cl 1120-23). He signed
another mortgage on behalf of the Trust in favor of Legendary Loan Link for $1,225,000
on October 16, 2010. (Cl 1124-27). Matt approached Plains Commerce for refinancing
in 2015 because Legendary Loan Link was refusing to give him any more operating
funds. (Cl442, p.53; Cl 779, p. 17). What is important about these facts is that, without
additional funding, Matt’s ability to operate the farm and protect the Trust property was
impaired. He needed additional financing. Jamie was aware of this. She testified that
she thought things could get straightened out if Matt was able to get back on his feet. (Cl
409, p. 32). “I felt that this was the best way to protect the trust and protect my parents’

interest and to hopefully patch things up with my parents.” (CI 408, p. 31).
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ARGUMENT

. The Consent to Mortgage signed by the beneficiaries gave Matthew Beck
authority under SDCL 55-2-3(1) to mortgage Trust property.

Intervenor does not dispute that SDCL 55-2-3 creates an exception to the general
rule against self-dealing. In re Estate of Stevenson, 2000 SD 24, { 11, 605 N.W.2d 818.
See also Smith Angus Ranch, Inc. v. Hurst, 2021 SD 40, 116, _  N.W.2d ____; Estate
of Moncur, 2012 SD 17, 112, 812 N.W.2d 485. Instead, Intervenor argues that SDCL
55-2-3(1) did not serve to authorize Matt to mortgage Trust land because “the
beneficiaries did not have full knowledge of Trustee Matt’s motives with all other facts
concerning the transaction and the Bank cannot overcome the presumption of undue
influence at SDCL 55-2-8.” (IB 22).
The beneficiaries had knowledge concerning the transaction

There are three elements which must be established for SDCL 55-2-3(1) to apply.
The first element is not in dispute. There is no question the beneficiaries had capacity to
contract. As for the third element, although Intervenor claims there should be a
presumption of undue influence, there is no evidence Matt used any influence to make
Jamie sign the Consent. She acknowledged she did not talk to Matt about the Consent.
(CI1 409, pp. 32-33).

The second element requires that the beneficiary have “full knowledge of the
motives of the trustee and of all other facts concerning the transaction which might affect
his own decision. . . .” Intervenor ignores the requirement that the only concern is with

facts that affect the beneficiary’s decision.
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Intervenor, as did Judge Myren, focuses in part on an alleged lack of knowledge
on the part of Betty and Brian Beck. Betty and Brian are not claiming they were misled
into signing the Consent, nor are they here objecting to the transaction. Betty signed a
document on January 29, 2018, approving all the actions taken by Matt in his capacity as
Trustee, including the mortgage of Trust property given to Plains Commerce. (CI 601,
16). Brian testified that additional information about the Trust and Matt’s debt would
not have changed his mind about signing the Consent. (CI 560). It is, therefore,
abundantly clear additional information would not have affected the decisions of Betty or
Brian to sign the Consent.

Therefore, the only question regarding knowledge involves Jamie. Intervenor
points out that Jamie did not even know there was a Trust until October 2015. (IB 23).
Be that as it may, she had knowledge of the Trust when she signed the Consent on
November 12, 2015. (App 60-61). She claims to have sent Danny Smeins an email and
left two voicemails asking for a copy of the Trust Agreement. (CI 418, p. 69; Cl 618).
There is, however, no evidence that she ever personally spoke to Mr. Smeins or that he
refused to provide her with a copy. Mr. Smeins did not represent Plains Commerce, and
there is no evidence Jamie ever contacted Plains Commerce requesting a copy of the
Trust. She made no attempt to obtain a copy of the Trust Agreement from anyone else,
even though her husband and son told her she should not sign the Consent until she
reviewed the Trust. (Cl 618-19).

Intervenor’s Brief makes the unusual statement that, “[i]f she had been provided
with the Trust Agreement, she would have realized that she could have shut this terrible

deal down entirely.” (IB 24). Intervenor’s Brief cites no record support for this
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statement. Intervenor does not explain how reviewing the Trust would have made her
realize she could shut down the deal. The fact of the matter is she already had such
knowledge. When she was asked to sign a consent to sell the Trust land, she refused to
do so. (CI406, pp. 20-22). As a result, the sale did not occur. She did not have to see
the Trust to realize she could prevent the mortgage by simply refusing to sign the
Consent. She specifically admitted in her deposition that she knew Matt could not
mortgage the Trust property if she did not sign the Consent. (CI 409, pp. 33-34). She
also testified she knew, “that if [Matt] got the agreement from everyone that he was able
to use part of the trust as collateral to take out a loan.” (CI 409, p. 34). Intervenor fails to
point out what knowledge she could have gained from reviewing the Trust Agreement
that she did not already have. Therefore, her failure to review the Trust Agreement could
not have affected her decision to sign the Consent.

Furthermore, Intervenor should not be allowed to take advantage of her failure to
obtain a copy of the Trust Agreement and then, more than two years later, claim she
would not have signed the Consent if she had seen the Agreement. In First Colony Life
Insurance Company v. Berube, 130 F.3d 827, 829 (8th Cir. 1997), the court stated:
“Plaintiff is not entitled to rescission for mistake, because his mistake was caused by the
neglect of a legal duty, which extended to making sure he understood the contents of the
contract before he signed it.” This case does not involve the rescission of a contract but
the situation is analogous. Jamie was not forced to sign the Consent. If she felt she
needed to review the Trust Agreement before doing so, she should have insisted on being

provided a copy before signing.
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A similar statement is found in Olson v. Opp, 182 N.W.2d 220, 222 (S.D. 1970),
where this Court said that, to warrant cancellation of a contract, a mistake “must not have
arisen for want of such care as would be exercised by a person of reasonable prudence
where the means of knowledge were readily accessible.” Intervenor may claim the Trust
was not readily accessible because Mr. Smeins did not respond to her email or
voicemails. Again, there is no reason she had to sign the Consent before insisting upon
seeing the Trust Agreement. She could have requested a copy from her parents, Matt, or
the Bank. She apparently did not do so.

Finally, in Harding County ex rel. Board of Commissioners v. Frithiof, 2000 U.S.
Dist. LEXIS 145811, * 14; 2008 WL 11450765, * 4 (D.S.D. February 5, 2008), aff’d 575
F.3d 767 (8th Cir. 2009), the court stated: “Defendants cannot be held liable for Harding
County’s lack of attention and failure to exercise ‘due diligence’ prior to executing the
lease agreement.” Likewise, Plains Commerce should not be held liable for Jamie’s
failure to exercise due diligence and insist upon being provided a copy of the Trust before
signing the Consent. Again, even if she had seen the Trust, there is no reason to believe
that would have changed her decision. Jamie testified she fully understood the
implications of signing the Consent. She stated she knew that by signing the Consent,
Matt would be allowed to mortgage $800,000 of Trust property to secure his debts. (Cl
409, p. 35)

Intervenor argues she did not understand the Consent to Mortgage would allow
for interest and other charges. (IB 23). This is a red herring. She admitted she did not
even think about such things as interest and other charges and that no one told her

anything in that regard. (CI 409, p. 35). She also admitted that, from past experience,
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she knew that mortgages typically included “interest, fees, etc.” (Cl 412, pp. 46-47).
Moreover, even if Jamie could prove she did not understand the mortgage would include
interest and fees, that is no reason to invalidate the mortgage as to the $800,000 in
principal Jamie undisputedly understood was included. In fact, in paragraph 5 of her
Amended Answer, Intervenor set forth an alternative argument that the mortgage should
be enforceable only to an aggregate amount of $800,000. (CI 226).

Intervenor’s argument that she was not given material information and signed the
Consent with a misunderstanding of the facts and motives has no basis in fact. The
Consent is not ambiguous. It specifically states that the mortgage was going to benefit
the Trustee. The document confirms the signer’s consent to the mortgage of Trust
property by the Trustee. It says it is limited to an $800,000 mortgage. Intervenor does
not explain what facts were withheld from her. She testified she felt the Consent was the
best way to protect the Trust and her parents’ interests, to patch things up with her
parents, and to allow Matt to get back on his feet. (CI 408-09, pp. 31-32). In addition,
Jamie accepted all of the benefits of the mortgage for nearly three years—i.e., allowing
her brother to get additional financing that Legendary Loan Link refused to provide and
to continue farming. It wasn’t until Matt defaulted that Jamie suddenly took issue with
this transaction. Of all the parties who signed the Consents, only Jamie has claimed the
Consents were unclear. All parties involved, including Jamie, had sufficient knowledge
to approve and accept the mortgage. Consequently, SDCL 55-2-3(1) creates an exception

to the rules against self-dealing and provided permission for Matt to mortgage the Trust

property.
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Presumption of undue influence

Intervenor’s Brief spends half a page addressing the undue influence presumption.
(IB 25). Plains Commerce overcame the presumption set forth in SDCL 55-2-8. As
discussed above, Jamie knew what the transaction was about and went into it with her
eyes wide open. There is absolutely no evidence anyone took advantage of her or that
she could not stand up for herself. She certainly did so in refusing to sign the consent for
sale document. Jamie has never alleged Plains Commerce took any action to influence or
pressure her with respect to the Consent. Based on the authority cited on pages 15-17 of
Plains Commerce’s initial Brief, the court clearly erred in determining Plains Commerce
failed to overcome the presumption contained in SDCL 55-2-8.

1. Plains Commerce had a right to rely upon the Certificate of Trust which
stated the Trustee had the authority to mortgage real estate.

Intervenor argues the Bank could not rely on the Certificate of Trust because the
Bank had a copy of the Trust Agreement. Contrary to Intervenor’s arguments, the Trust
Agreement does not clearly establish that the Trust property could not be mortgaged. In
fact, as argued in Sections Il and 1V of this Brief, such authority was provided.

As SDCL 55-4-53 states, “[k]nowledge of the terms of the trust may not be
inferred solely from the fact that a copy of all or part of the trust instrument is held by the
person relying on the certification.” Plains Commerce entered into this transaction in
good faith. The Bank knew Matt needed to refinance in order to potentially avoid
foreclosure of Trust land under the agreement with Legendary Loan Link. Furthermore,

the Bank took proactive steps to insure that the beneficiaries were agreeable to the
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granting of the mortgage. As such, the Bank had a right, pursuant to SDCL 55-4-54, to

rely upon the Certificate of Trust.

I11.  Gary and Betty Beck’s Consent to the Trustee mortgaging Trust property
provided the Trustee with authority to do so under § 6.2 of the Trust
Agreement.

Intervenor’s Brief engages in a long convoluted argument that the exception
language found in the spendthrift clause somehow nullifies the provisions of § 6.2. This
line of reasoning was not used by Judge Myren in discussing § 6.2. Despite this
argument, in the end, Intervenor recognized that her reasoning basically made § 6.2
meaningless and arrived at the following conclusion:

A more natural reading of the two provisions — that
harmonizes them, rather than sets them in contradiction — is
that Article 6.2 enables Gary and Betty to authorize the
trustee to sell, option, or dispose of interests in real estate
for the benefit of the trust, while Article VIII forbids
spendthrift actions that are inherently not for the benefit of
the trust. So both provisions have the same goal: protect
the trust estate — the opposite of what Matt did.

(IB 19) (emphasis in original).

Even if Intervenor’s analysis is correct, what she fails to recognize is that the
mortgage was for the benefit of both Matt and the Trust. As discussed in the factual
section of the Brief, Matt borrowed $1,789,000 from Legendary Loan Link for which he
provided a mortgage on Trust land. Legendary Loan Link was no longer willing to
provide operating funds. Matt needed money to keep the farm going. It was hoped the

Plains Commerce loan would allow him to do so. Since it was limited to $800,000, it

decreased the potential claim against Trust land by nearly $1,000,000.
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Undoubtedly, Intervenor would argue that the Legendary Loan Link mortgage
was invalid. Neither the Beck family nor Plains Commerce could be totally comfortable
that would have been the end result. As Intervenor stated, she felt the best way to protect
the Trust was by signing the Consent which allowed the mortgage. (CI 408, p. 31). In
addition, she thought that was the best way to allow Matt to get back on his feet and get
things straightened out. (CI 409, p. 32). The family’s ultimate goal was to keep the land
together. When faced with the prospect of a mortgage foreclosure from Legendary Loan
Link, refinancing and a reduction of the debt against the Trust land benefitted the Trust.
Therefore, under Intervenor’s reasoning, the mortgage was permitted by § 6.2 since Betty
and Gary consented to it.

Page 13 of Intervenor’s Brief correctly states that “courts must ensure that the
intentions and wishes of the trustor are honored.” (IB 13). In this case, it was the
intention and wish of Betty and Gary, the Trustors, that Matt had the authority to
mortgage the property. Betty, individually and as Gary’s attorney-in-fact, signed a
document explicitly ratifying the mortgage to Plains Commerce that is at issue here. (Cl
600, 1 3). Their intentions and wishes should not be ignored.

IV.  Section 4.1 of the Trust Agreement provided the Trustee with authority to
mortgage the Trust property since there was evidence that the loan obtained
by the Trustee was used, in part, to satisfy debt which existed when the Trust
was created.

Intervenor’s primary argument with regard to § 4.1 of the Trust is that Plains
Commerce failed to raise the issue regarding the mortgage being connected with debt of

the Trust at the trial court level. That is incorrect. The issue in question was raised by

Plains Commerce in its Reply Brief in Support of its Motion for Summary Judgment. (Cl
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1110). Section 4.1 simply provided additional authority to the Trustee to mortgage the
Trust land.

V. The Consents signed by all the beneficiaries constituted an alteration of the
Trust allowing for the Trustee to mortgage Trust property.

Contrary to Intervenor’s argument, if it is determined that neither § 6.2 or § 4.1
allowed Matt to mortgage the Trust land, the consent of all the beneficiaries to permit
him to do so altered the Trust. There is nothing in the Trust stating that an alteration has
to be done in a particular manner. The definition of alter is set forth on pages 27 and 28
of Intervenor’s Brief. If mortgaging of Trust land was not allowed under any other
provisions of the Trust, the consent of the beneficiaries amounted to a change and a
modification to the Trust Agreement.

Intervenor argues that any alteration to permit the mortgage would need to
address the spendthrift provision. (1B 28). Article 111 does not say anything to the effect
that the spendthrift provision cannot be altered or amended. The Article simply allows
for the Trust to be altered upon the unanimous consent of all the beneficiaries. That is
what was done when the Consents were signed. Intervenor’s argument promotes form
over substance. It is clear all primary and secondary beneficiaries of the Trust consented
to allowing the Trustee to secure his debts with an $800,000 mortgage on Trust property.
This intent is clearly expressed in the Consents. The absence of certain magic words or a
specific form should not override the clearly expressed intent of the parties.

Intervenor also argues that Article I11 required an alteration by the Grantors. (IB

28). The alteration was affected by Betty and Gary signing their Consent. (C1597-98).
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Nothing further is required under Article I1l. The Consents signed by all the beneficiaries
did serve to alter the Trust and provides still another reason for approval of the mortgage.

VI.  Thetrial court erred in awarding attorney fees to Intervenor under SDCL
15-17-38.

One of Plains Commerce’s main arguments regarding the attorney fees issue is
that the trial court failed to consider the interests of justice. Intervenor takes the position
that the interests of justice language in SDCL 15-17-38 applies only to “cases of divorce,
annulment of marriage, determination of paternity, custody, visitation, separate
maintenance, support, or alimony.” (IB 34). Intervenor misreads the law. It makes no
sense that the interests of justice language in SDCL 15-17-38 would apply only to
domestic relations matter and not to the other subjects addressed in the statute, such as
probate and guardianship proceedings and mortgage foreclosures.

Furthermore, even if the statute is as limited as Intervenor claims, the court should
still take interests of justice into consideration. SDCL 15-17-38 allows for certain
attorney fees to be taxed as disbursements. SDCL 15-17-52 states that “[t]he court may
limit the taxation of disbursements in the interests of justice.” As outlined on pages 31-
33 of Plains Commerce initial Brief, there are a number of facts the court should have
considered with regard to the interests of justice in connection with the Motion for
Attorney Fees. The court abused its discretion in failing to do so.

If it is determined Intervenor is entitled to any attorney fees, at a minimum, this
case should be remanded for the court to consider the interests of justice. The trial court
should also be required to take into account Plains Commerce’s objection to some of

Intervenor’s itemized fees.
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Plains Commerce joins in the arguments made by the South Dakota Bankers
Association, which provides further authority for reversal of the award of attorney fees.

CONCLUSION

Plains Commerce Bank proceeded in a diligent and good faith effort to provide a
loan to hopefully save a farming operation while, at the same time, protecting the
interests of the Trust beneficiaries. Intervenor went along with everything until such time
as Matt defaulted on the loan. For all the reasons set forth herein and in Plains
Commerce’s initial Brief, the trial court’s granting of summary judgment to Intervenor
should be reversed and summary judgment entered in favor of Plains Commerce.

Dated this 9th day of August, 2021.

SIEGEL, BARNETT & SCHUTZ, L.L.P.

/s/ Reed Rasmussen

Reed Rasmussen

415 S. Main Street, Suite 400
PO Box 490

Aberdeen, SD 57402-0490
Telephone No. (605) 225-5420
Facsimile No. (605) 226-1911
rrasmussen@sbslaw.net

and

Roger W. Damgaard

Jordan J. Feist

Woods, Fuller, Shultz & Smith, P.C.
PO Box 5027

Sioux Falls, SD 57117-5027
roger.damgaard@woodsfuller.com
Jordan.Feist@woodsfuller.com

Attorneys for Plaintiff/Appellant
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