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M al: MEM

Appellant Lenora K. Brvant will be referred to as "Lenora”™ Appellee Jay C.
Bryant is referred to as “Jay™. Appellee Jed Allen Bryam is referred 1o as “Jed”. The
Circuit Court in Meade County, South Dakota, Judge John Fitzgerald presiding, is
referred 1o as “Trial Court™,

References to the Clerk of Court’s centified record are prefaced with “CR”™.
References to gpecific pages in the Appendix to this brief are prefaced with “A”,
References to the transcript for the March 20, 2023 trin]l will be prefaced with “TT™ for
“trial transcript”. References to the transcript for the March 26, 2024 hearing will be
prefaced with “MHT™ For “motion heanng transcript”,

Meade County Probate File 46PR0O22-13 will be referred 1o as the “Probate File”.
References to the Clerks of Court’s certified record for the Probale File are prefaced with
“PCR™.

[RISDICTION TA i

This iz an appeal of the Conrt 's Findings of Fact and Conclusions of Law and
Judement Quieting Title to Real Property. which was entered and filed on the 30% day of
April, 2023 by the Honorable Judge John Fitzgerald of the Fourth Judicial Circuit Cowrt,
Meade County, South Dakota. CR 124-132; A 1-9. The Cirder for Rule 54(5)
Certification wag entered by the Trial Court on June 17, 2025. CR 142-145. Notice of

Entry of Court s Findings of Fact and Conclusions of Law and Judgment Chuieting Title
ter Real Properiy was filed and served on June 17, 2025, CR 146-147. The Naotice of

Appeal was filed and served on June 20, 2025, CR 161-162.



' S51TES

1. Whether the T'rial C'ourt erred by not quicting title in the property to include
a one-half ownership interest held by Lenora,

The Trial Court determined that Lenora is estopped and precluded from arguing
that she continues to own an undivided halt mterest in the Property. CR 131; AR;
{Conclusion of Law #24).

Relevant Awuthority:

SDCL § 15-2-6(1);

Wehrkamp v Wehrkamp, 2009 SD 84, T73 N.W.2d 212,

Hakne v, Hahne 444 N W.2d 360 (8.D. 1988);

Al v Armio, 388 N W.2d 532 (5.D. 1983); and

Wold v. Lawrence County Com'n, 465 NW2d 622 (5.1, 1991).
2, Whether the Trial Court erved by acting as a Psendo-Advocate,

Approximately twenty-three davs after trial, the Trial Court sua sponte raised &
defense of judicial estoppel benefitting Jay by entering the Nerice of Clpportunity to
Fresent Response to Judicial Estoppel (Aled on Apnl 11, 20233, CR 110; A 10. The Tnal
Court also introduced evidence mto the record post-tnal with the Notice te Counsel CR
121-123; A 45-47, Lastly, the Trial Cowrt interrogated a wilness m an adversanial manner
during trial in an adversarial manner. A 35-38 (TT 33:22-33:T).

Relevant Awthority:

SDCL § 15-2-6(1);
SDCL § 43-4-1:

Limited States v, Sineneng-Smith, 140 8.Ct, 1575, 206 L.Ed.2d 866 (2020



Hapes v. Rosenbaum Signs & Owtdoor Adv., Tnc., 2014 5D 64, 853
N.W.2d 878,

May v. First Rote Exeavate, Tne., 20258.D.17, NW3Id  :and
Healy Ranch Partnership v. Mines, 2022 8D 44, 978 N.W.2d 768

3. Whether the Trial Court erved in entering the Court’s Findings of Fact and
Conclusions of Law and Jud gment Quicting Title to Real Property.

The Trial Court entered various findings of fact and conclusions of law. CR 124-
132; A 1-9

Relevant Authority:
SDCL & 21-41-1:
SDCL § 43-25-1;
SDCL § 43-28-17,
It re Estate of Heffman, 2002 8D 129, 653 N W.2d 94;
Stacey Tavlor Trippet Special Trust v. Blevins, 1996 8D 29, 545 N.W.2d
216; and
Wehrkamp v. Welrkamp, 2000 STy 84, 773 N.W.2d 212
STATEMENT OF THE CASE AND FACTS
Case History
This proceeding was initiated by Jay's Summons and Complaint (only naming Jed
ag a Defendant) filed on October 30, 2023, CR 1-6. While there iz no evidence of Jad
being personally served with the Snmmons and Complains, Jed filed and served the
Answer and Cownterciaim of Jed Allen Bryaat on December 28, 2023 CR B-12. A
motions hearing was held on March 7, 2024, CR 23-24, Another motions hearing was

held on March 26, 2024. CR25-26. On Apnl 28, 2024, Jay filed his Amended Complaint



Jor Partitien and to Owiet Tile of Real Property which also added Lenora as a
Defendant.! CR 29-35, While there is no evidence of Lenora being personally served
with the Summons and Amended Complaint for Parittion and to Ouiet Title of Real
Property, Lenora filed and served Lenora K. Bryant s Answer on May 29, 2024, CR 41-
44, A status hearing was held on January 7, 2023, wherein the Trial Court bifureated the
trials on the issue of quisting title and partition without objection from the parties. CR 47-
4%, 53, The Courl Trial on the izsue of quieting title was held on March 20, 2025, CR
124, A 1. Plaintifi”s Proposed Findings of Fact and Conclusions of Law were filed on
March 26, 2025, CR 94-98, On March 26. 2025, Jed and Lenora filed fed Allen Bryant
and Lenera Kay Bryant ‘s Joint Proposed Findings of Fact and Conclusions of Law, CR
So-108.

The Trial Courl entered and filed its Notice of Opportunity 1o Present Response to
Judieial Extoppel on Apnl 11, 2025 CR 110: A 10. The Court entered and filed ns
Notice to Counsel on April 29, 2025, CR 121-123; A 45-47.

The Trial Court entered and filed itz written Court 's Findings of Foct and
Conclusions of Law and Judgment Dwieting Title to Real Property on April 30, 2025 CR
124-132; A 1-9.

Cm June 16, 2025, Lenora filed and served Lenora K. Bryvant's Motion for Rule
34(B} Reltef (CR 133}, as well as the Stipulation Repgarding Lenora K. Bryant 's Motion
for Rule 3478) Relief, which was filed on June 16, 2025 as well. CR 134-141, On June

17, 2023, the Trial Count entered its Chrder for Rule 34(8) Certification, CR. 142-145,

" The Amended Complaint alse added a claim for adverse possession and unjust
enrichment, though Jay has not advanced those claims. CR 32-33,



Neotice of Entry of Conrt’s Findings of Fact and Conclusions of Law avd
Judgment Quieting Title to Real Property as well as the Order for Rule 34(8)
Certification was served on June 17, 20235, CR 146-160. The Notice of Appeal was filed
and served on June 20, 2025. CR 161-162.

Statement of Facts

The real property at issue mn this quiet title action 15 the following deseribed real

property located in Meade County, South Dakota:

al

(1LLE ' ey 7

Section 17: Southwest Quarter Southw st Quarter.
{*Property™) CE H-93, The Property was conveyed to Paul Bryvant ("Paul™) and Lenora
Bryant, as hushand and wife by a Warranty Deed executed on October 18, 1978, and
recorded the same dav in the office of the Meade County Register of Deeds in Book 352,
Page 250 (1978 Deed™), CR 86; A 11, The 1978 Deed conveved to each Paul and
Lenora an undivided one-half (1/2) interest m the Property as “husband and wife, as Jomt
Tenants and not as Tenants in Conumon with fsic] right of survivorship™ CR 86 A 11

A divorce action was initiated by Paul and by February 1991 Paul and Lenora
entered into a Sipularion, Child Custody and Property Settfement Agreement in Meade
Counny Court file 90-433 (“Stipulation™). CR 20-¥53; A 13-18, Paragraph [X of the
Stipulation provided that Paul would take the Property. CR 81, Paragraph XVII of the
Stipulation provided “That each of the parties hereto hereby agrees to execude any and all
documents necessary to carry imto full force and effect the provisions contaimed in this
document,” CR 82.

There is no deed or other convevance of record with the Meade County Register

of Deeds conveving Lenora’s undivided one-half (1/2) mterest to Paul. CR. There is no



evidence that Lenora ever conveved her nterest in the Property 1o Paul or any third party,
and there is zero evidence that Paul ever attempted to enforce paragraphs IX or XV of
the Stipulation. CR.

Paul conveyed his interest to a friend, Marion Knuisen (“Marion™) as a gifi
without consideration as exempt under exemption #16 (See SDCL § 43-4-22(16)), CR 87,
Marion conveved his mterest to Jay and Jed, also as a gift without consideration. CR 83,
Supra. Marion, Jav, and Jed were not good faith purchasers for value of their interests in
the Property. CR,

The current owners of record of the Property are Lenora. Jay. and Jed. CR 90-%3;
A 19-21. Lenora is the owner of record of an undivided ong-half { 1/2) mterest in the
Property. CR 91: A 20. Jay is the owner of record of an undivided one-fourth (1/4)
mterest in the Property. CR 91; A 20, Jed iz the owner of record of an individed one-
fourth ( 1/4) interest in the Property. CR 91: A 20,

Jay brought a quiet title action in this matter against Jed and Lenora to determine
ownership of the Property (the other part of this bifurcated matter iz for partition of the
Property). CR 29-33. Jay admits that this “. . _dispute as to ownership of the property
arises from |Lenora’s| specific agreement to transfer title to the land to Paul as pant of her
agreement to settle the divorce,,..” Memorandum of Law, p. 3 (filed March 18, 2025).
CR 76, Jay's Amended Complaine, filed with the Court on April 28, 2024 (“Amended
Complainr™), asserts that “[flor his specific claim agamst Defendant Lenora K. Brvant the

Plaimtil¥ alleges that Lenora K. Bryant has no legal interest in the subject property by



virtue of ber Agreement with Paual. 7 Amended Complaimt, ® 19 CR 31 (emphasis
added).”

Tay"s Amended Complaint further assens that “Pursuant 1o the Title Standards of
the State of South Dakota as set forth in 21-03 the Stipulation and Agreement and
subsequent Order of the Court, [sic] tramsfarred any title to the subject property
Defendant Lenora K. Bryant mav have had as a matter of law.” Amended Complaint, %
22, CR 32}

Trial was held on the issue of quicting title on March 20, 2025, CR 124, Neither
Jaw nor Jed asserted the defense of judicial estoppel or other defenses at trial nor in Jay's
proposed Findings of Fact and Conclusions of Law. CR.

Om Aprl 11, 2023, the Trial Court sua sponte entered the Notice of Oppartuntly o
FPresent Response to Judicial Estoppel ("Notice™), giving the parties ten davs to provide a
writlen responsge a8 to whether or not judicial estoppel apphed 1o this matter — the Notice
did not articulate what particular issue(s) the Tral Court thought judicial estoppel may or
may not apply to, CR 110; A 14,

O Apnl 22, 2023, Lenora filed Lenara K. Brvant 's Respromse Re: Judiclal
Estappel, which expressly stated in the second paragraph “|w]hile it is not ¢lear what
particular issue, claim, or assertion the Court is referencing for which judicial estoppel
may or may not apply. Lenora will attempt to address potential concerns here.” CR 111-

114, Lenora K, Brvant s Responye Re: Judicial Estoppel argued that if judicial estoppel

* The “Agreement with Paul” as asserted by Jav is reference to the Stipulation.

 Lenora objects to the contention that the Title Standards effectuated a convevance — this
15 further discussed, below,



applies, it applies to Jay prosecuting the quiet title action with a position that is
mconsistent with the position he took in the Probate. CR 111-114.

Om April 27, 2023, Jay filed his Memarandum of Law Re: Judicial Estoppel,
arguing that Lenora’s ¢laim to an interest in the property should be denied due to the
divorge action, CR 115120 (,, this Court should find that Defendant Lenora Brvam 's
claim to an undivided one-half interest in land, which she had previously disclaimed.
should be denied and title quieted in the names of Jay Bryant and Jed Bryvant....” at CR
L19).

On Apnl 29, 2025, the Courl. sua sponte. entered its Notice to Counsel (with the
Judgment and Decree of Divorce ("Decree of Divorce™) attached). CR 121-123; A 1.9,
The Decree of Divores included no verbiage specific to the Property and did nothing to
actually convey the Property under the Stipulation, CR 122-123; A 45-47,

Cm April 30, 2025, the Trial Court entered the Ceawrt s Findings of Facr and
Conclusions of Law and Judgment Culeting Title to Real Property. concluding that
“Lenora Bryant’s claim to an undivided halt interest. . .is extinpuished™ and that “Jay and
Jed Brvant are vested with title to the [Property]....". CR 124-132; A 1-9. This appeal
followed. CR 161-162.

5 ] i YVIEW

Findings of fact, whether based on oral or documentary evidence, may not be set
aside unless clearty emoneous, and due regard shall be given to the opportunity of the
trial court 1o judge the crédibility of the witnesses, See SDCL § 15-6-32(a).

Conclusions of law are reviewed under a de novo standard, with no deference to

the trial court’s conclusions of law. In deciding a mixed question of law and fact.

the standard of review For the apphcation of lnw to fact depends on the nature of
the inguary. If the question requires us to consider legal concepts i the mix of fact



and law and to exeraise judgment about the values that mmate legal principles,
then the concerns of judicial administration will Favor the appellate court, and the
question should be classified as one of law and reviewed de novo. The
construction and application of statutes of limitation presents a legal question that
thiz Courl reviews de novo.

Fstate of Henderson v, Estate of Henderson, 2012 8D 80, 19, 823 N.W.2d 363 (internal

citations omittad),

“Interpretation of contracts is a question of law, reviewed de novo.”™ Tibbiis v,

Anthem Holdings Corp., 2005 8D 26, 694 N, W.2d 41 (intemal citation omitted),

ARGUMENT

ISSUE 1: The Trial Court erred by not quicting title in the Property to include a
one-half ownership interest held by Lenora.

Jay seeks to divest Lenora of her interest in the Property via the Stipulation,
which must fail becanse he must recover upon the strength of his own title.

An action to quiet title may be maimtained by any person having an estate or

mierest in land, either legal or equitable. Dalrymple v, See. Loan & Title Co., 9 .

D. 306, 83 N.W. 245: Tuffree v. Polhemus, 108 Cal. 670, 41 P. 806. Of course, it

must be conceded that in an action to determine adverse claims the plaintit must
recover upon the strength of his own title. and that a failure to show ownership

will be fatal to plaintifi's action.

Maorse v. Plekler, 28 8.D. 612, 134 N W. 809, 810 (8.D. 1912).

The Trial Court erred in three separate ways by not quieting title in the Property
lo include a one-half ownership interest owned by Lenora: A claims against Lenora’s
interest are barred by the twenty vear statute of limitations, B. the Title Standards did not
divest Lenora of her interest, and C. Jay canmot wse an equitable quiet title action to

determine Lenora’s adverse claim in the property.

A, The statute of limitations to enforce the Stipulation expired yvears ago.



Paul did not enforce the Stipulation within the twenty year statute of hmitations.
Assuming Jay even had standing to raise the issue (which the Trial Court did not rule on),
Jay's claim must fail due to expiration of the applicable statute of limitations*

While we have consistently applied contract principles to the interpretation of a
divorce agreement, when it comes to the limitations period for enforcement of the
agreement, if it i incorporated into the divorce decree, such agreement merges
mio the decree and becomes part of the judgment. [A parties’| clamm for
enforcement of the stipulation is an action upon a judgment or decree. See SDCL
15-2-6(1). Therefore, it is not the six-year statute of mitations applicable to

contracts, but the twentv-vear limitations period applicable to judzments that
pertains to this action,

Wehrkamp v. Wehrkamp, 2009 8D 84,9 7. 773 N.W.2d 212 (internal citations omitted):;
see also SDCL § 15-2-601).

Even if there were any person or entity with standing to enforce Paul’s interest in
the Stipulation, such claim s unequivocally barred by the twenty vear statute of
limitations. Any cause of action Paul had against Lenora to enforce the Stipulation began
o acerue when the Decree of Divorce was filed on March 19, 1991, Hahse v, Hahne, 444
NLW.2d 360 (500, 1988).7 Therefore. any efforts to enforce Paul’s interests or rights
under the Stipulation would have had 1o be taken prior to the expiration of the twenty
{20} vear statuie of limitations — which was May 20_ 201 1. Because Paal never sought 1o
enforce paragraphs [N or XV]11 of the Stipulation to receive Lenora’s mterest in the

Property, the Stipulation bears no relevancy to the outcome of this matter.

 The issue of Jav's standing 1o enforce the Stipulation was raised numerous limes
throughout these proceedings and in the Probate. CR. PCR.

* Jay admits that Paul “never exercised his right to require Defendant. Lenora Bryant to
exccute a Quit Clamm Deed . ., " CR 115,

14



Thas action was not imtiated until well after twelve (12) vears after the statute of
limitations expired.

The Trial Court iz clearly erroneous by not applying the relevant statute of
limitations and determining that Lenora owns an undivided one-half interest in the
Property,

B. The Title Standards did not divest Lenora of her ownership interest in
the Property.

Application of the South Dakota Title Standards did not divest Lenora of her
mierest in the Property. Appendix A to SDCL Chapter 43-30 15 known as the “State Bar
of South Dakota Title Standards™, 2023 DTS (8DCL Ch. 43-30 Appendix). “The
Standards themselves are not the authority,” 2023 SDTS ntroduction.

Despite the 2023 SITS not being an auwthority, the 2023 SDTS does seem to
provide for a divorce decree to act as a conveyance if there 15 an express statement =, by
the court that should the defendant fail 1o execute appropriate instrument of convevance,
the decree thus being emtered shall act in lieu of such convevance...” SDTS 12-03(2). No
such language appears in the Divorce Decree ® CR 122-123; A 45-47

Additionally, and even if the State Bar of South Dakota Title Standards were
authority, the Title Standarde in place at the time of the 1991 divorce make no mention of
sitvations mvolving divorce. and do not seem to contam a provision simmular to 2023
SDTS, 12-03. Appendix to chapter 43-30 Tile Standards in effect in 1991.

Comtrary to Jayv's allegation i paragraph 22 of his Amended Compiaint, the State

Bar of South Dakota Title Standards do not divest Lenora of her inferest in the Property

% Travis Martin also testified to this at TT 50:19-51:10,



C. Jay cannot use an equitable quiet title action to divest Lenora of her
interest in the Property.

Jay cannot use an equitable quist title action 1o divest Lenora of her ownership
mterest i the Property. This quiet title action is equitable m nature:

We note that although a quiet title action is statutory, SDCL ¢h. 21-41, it can

easentially be an equitable action. When the action seeks to determme adverse

claims in the property, it 15 equitable in nature.
Abi v Armio, 388 NW . 2d 532, 534 (3.D. 1985). ", ..a party cannot have an equitable
remedy if an adequate legal remedy is available.” Wold v. Lawrence County Com'n, 465
NWd 622, 624 (5.D. 1991) (internal citations omatted).

Bacause Paul had a legal remedy to divest Lenora of her ownership interest in the
Property by enforemyg the Stipulation within the twenty vear staiute of limitation, Lénora
cannot be divested of her ownership interest in the Property under the Stipulation using
equitable relief, The Tnal Court was clearly erroneous when it granted Jay equitable

relief to divest Lenora of her ownership interest in the Property n the quaed title action.

ISSUE 2: The Trial Court erved by acting as a Psendo-Advocate,

Approximatelv twenty-three davs after tnal the Tnal Court sua sponte raised a
defense of judicial estoppel benefittng Jay. CR 110: A 10. Admuttedly. caselaw supports
the proposition that the Tnal Court can raise the 1ssue of judicial estoppel on its own
molion:

...because judicial estoppel is intended to protect the integrity of the fact-finding

process by administrative agencies amd courts, the issue may properly be raised by

courts, éven al the appellate stage. on their own motion.

Haves v. Rosenbaym Signs & Outdoor Advertising, Tnc., 2014 8D 64, 9 13, 853 N.W.2d

B8 (internal citations omitted),

12



Mearly three weeks atier the trial on the declaratory judgment action. the Court
sua sponte filed its Motice of Oppartunity to Present Response o Judicial Estoppel on
Apnil 11, 2025 CR 110: A 10.

However, the way that the Trial Court raised the issue of judicial estoppel in this
matter gives rise to other issues for which Lenora asks the Supreme Court to provide
guidance on, including: A whether the Trial Court erred by participating as a pseudo-
advocate, B. whether the Trial Court erred by applving judicial eztoppel in relation to the
divorce proceeding, and C. whether the Trial Court erred by not applying judicial
estoppel in relation to the probate proceeding,

A. The Trial Court erved by participating as a pseudo-advocate,

The Trial Court arred by participating as a psendo-advocate.

...a% a general rule, our system is designed around the premise that parties

represented by competent counsel know what 15 best for them, and are responsihle

for advancing the tacts and argument entithng them to relief
Ulnited Statex v. Sineneng-Smitk, 140 5.C1 1575, 206 L.Ed.2d 866 (2020} {internal
citation omitted),

Notwithstanding the faves case, judicial estoppel is a defense and the South
Dakota Supreme Court recently articulated its dislike for trial courts raising defenses sua
sponle:

When a court raises issues sua sponte and participates as a pseudo-advocate at . . .

evidentiary hearings, the circuit court abandons its post of newtrality, threatening

the ntegrity of the very process it was tasked with protecting,

May v. Firsi Rate Exeavaie, Ine., 2023 8D 17, n.8, (internal citations omitted). See also

Ally v. Foung, 2023 8D 65, 9 50 and n.14, 999 N W.2d 237.

13



The Court rarsed this new issue sia sponte after the trial and without giving my
meaningful direction to the actual issue the Count thought judicial estoppel may apply to.,
CR 110; A 10. Similar to the May case, the Trial Court here erred by raising this issue on
its own and afier the trial, abandoning its role as a neutral arbiter and threatening the
mtegrity of the very process it was tasked with protecting

Additionally, the Trial Count inserted itself and interrogated Mr. Martin in an
adversarial manner about application of the Title Standards and whether the “ingredients
of o deed” are included in the Stipulation. CR. ;A TT §3:22-35:7, The Trial Court
erred by acting as a pseudo-advocate through adversarial interrogation of Mr. Martin,”

While a Trial Court may raise the issue of judicial estoppel under the Haves case,
Lenora asks the Supreme Court to find that the Trial Couwrt erred by rasing the ssue of
Judicial estoppel under these circumstanees and for the other reasons outlined herein
because 11 was meonsigient with prohibitions against a Court acting as a pseudo-advocate.

B. The Trial Court erred by applyving judicial estoppel in relation to the
Stipulation.

The Trial Court erred in its application of judicial estoppel 1o the Stipulation. As
already discussed above. the South Dakota Supreme Court has:

..conzistenthy applied contract principles to the interpretation of a divoree
agreement, when it comes 1o the himatations period for enforcement of the
agreement. if' 1t & mcorporated inte the divorce decree. such agreement merges
mio the decree and becomes part of the judgment. [A parties”] claim for
enforcement of the stipulation is an action upon a judgment or decree. See SDCL
15-2-6( 1}. Therefore, it 15 not the six-vear statute of limitations applicable to
contracts, but the fwentv-vear mitations penod applicable to judgments that
pertains to this action,

" Additional argument relating to the adversarial interrogation of Mr. Martin is further
explored later in this Brief.
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Wehrkamp v. Wehrkamp, 2009 8D 84, 773 N.W.2d 212 {internal citations omitted); see
alzo BDCL § 15-2-6(1).

While the Decree of Divorce incorporated the Stipulation, the Stipulation
contemplated Lenora later executing a deed or otherwise conveving the Propenty after
entrv of the Decree of Divoree, and specifically provided “[t]hat each of the parties
hereto hereby agrees 1o execute any and all documents necessary to carry into full force
and effect the provisions contained in this document.” Stipulation, § XVI1I; CRE3, The
Stipulation further contemplated “{t]hat in the event the Court grants a decree of
divorge...” (CR 83). To view the Stipulation itself as a grant or convevance divesting
Lenora of her interest in the Property would require a position that said Stipulation was a
conditional grant, which cannot be done: “A grant canmot be delivered to the gramtes
conditionally.™ SDCL § 43-4-8 {in relevant part). Furthermore, an agreement to convey
real property is nol an actual grant or conveyance of any real property. See Stacey Tavlor
Trippet Special Trust v Bleving, 1996 5D 22, 545 N.W.2d 216.

Lastly, “[t]ransfer 18 an act of the parties, or of the law, by which the title to
property 15 conveyed from one living person Lo another.” SDCL § 43-4-1. No such
transfer of Lenora’s interest in the Property ever occurred. CR.

To determing that the Stipulation affirmatively divested or conveved Lenora’s
interest in the Property on grounds of judicial estoppel goes against long-standing law
and 1= a misapplication of the doctnne of judicial extoppel. Supra.

The Trial Court was clearly erroneous in applying judicial estoppel in relation 1o
the Stipulation. and should be reversed on this ground alone,

C. The Trial Court erved by not applying judicial estoppel in regards to
the Probate proceeding.
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IF application of judicial estoppel is appropriate in this matter, it would be against
Jay in relation to the Probate proceeding.

Om or about February 20, 2024, Jay filed a Motion to Consalidate the Probate and
FPartition Action, ssking the Court to congolidate the present action with the Estate of
Paul Bryvant Probate file. CR 20-21.

The South Dakota Supreme Court recently applied the equitable doctrine of
judicial estoppel against Bret Healy because, in a prior action, he unsuccessfully alleged
that there was an actual conveyance of land {m alleging a fraudulent transfer), then in the
subsequent quiet title lawsuit claimed that property was not conveyed, Healy Hanch
Partnership v. Mines, 2022 ST» 44, 77 51-58, 978 N.W.2d 768.°

In Healy, the Court stated that for judicial estoppel 10 apply:

The later position must be clearly inconsistent with the earlier one; the earlier

position was judicially accepiled. creating the nsk of inconsistent legal

determinations; and the party taking the inconsistent position would derive an
unfair advantage or impose an unfair detriment to the opponent if not estopped.
Healy. at§ 55 {intemnal citationz omitted). The Court further noted that;

Judicial estoppel is not limited to situations mn wlich the party has prevailed on

the mertis by pressing the prior position; rather, 1 requires only “judicial

acceptance” of the prior position, meaning that the court “adopted the position
urged by the party, either as a preliminary matter or as part of a final disposition.™
Healy, at ] 39 (internal citations omitted).

The facts in this case are similar o the Healy case insofar as Jay asserted in the

Probate manier that there was no transfer of the Property from Lenora to Paul, and that a

# In contrast to this case, Jay arpued in the Probate that no conveyance occurred. and now
argues a conveyance did occur,
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clamm would need to be made against Lenora to divest her of her ownership interest in the
Property and enforce the Stipulation and Agreement. Now, in this subsequent quiet title
action (much like was done in the Healy matters), Jay changes his position entirely and
asserts the stipulation divested Lenora of her interest in the Property.

At the March 26, 2024 heaning, Counsel for Jay unequivocally stated:

1) .. Lenora Brvant should have quitclaimed her share of the land to Paul

Bryant after the divorce. That may or may not have happened. There's no
deed of record from Lenora to Paul...,” MHT 3;9-12.

i) *I think 1 have a claim aguinst the estate and agninst Lenora Bryant (o
brang that back mito the — that 40 acres — her share of that 40 acres, of what
she claims 15 her share of the 40 acres. back into the estate of Paul

Bryant.” MHT 3:20-24.
i) ... Paul Bryant certainly has a cause of action against Lenora Bryant Por —
the estate of Paul Bryant for her refusal. or her claim, continued claim
apparently ... of ownership to this 40 acres....” MHT 1%:4-X.
iv) *I think title to this matter is confused to say the least. [ believe that the
eqtate owns the cause of action against Lenora Bryant and that the estate
should assert that cause of action....”™ MHT 23:17-20.'"
A 41-43 (MHT 3, 19, 23,
As shown m Jay’s Petition for Appoiniment of Special Administrator, filed on
July 15. 2024 in Meade County Probate File 46PRO22-13 (“Petition™), Plamtitt hared

attorney Greg Strommen “for the purposes of pursuing a claim against Lenora K. Bryant”

* The Trial Court adopted the position Jav took on the preliminary matter in the Probate;
“|bJut can’t your chient petition for a special administrator on that issuwe?”, to which
Jav"s response was “[wle could. but then we're right back here. . " MHT 23:23-24:1.
Jav abandoned his request for a special admimstrator in the Probate and pursued this
guiet title action mstead

" However, even when Jay raised this issue. the applicable statutes of limitations had
long-expired, Supra.
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{at 9 1) “for the refusal to provide a Quitclmm Deed to Paul A. Bryant for certain real
property..." {at 1 2). PCR 180 A 22, 'The Petition further admitted and affismatively
argied that, in order for Lenora to be divested of her ownership interest in the relevant
property, Paul’s Estate would have to make a claim against Lenora to enforce the original
Stipulation and Agreement, to wit;

Upon appointment of the Special Administrator the Special Administrator would
pursue a claim to enforce the original Stipulation and Agreement. ..

PCR 181; A 23 (at 9 7} Jay acknowledged in the Probate that Lenora was never divested
of her mterest i the Property, vet now o this quict title action claims that Lenora was
divested of her interest by virtue of the Stipulation.

Jay filed his Response fo Estate s Objection to Appointment of Special
Adminisirator in the Probate matter on or about September 15, 2024 ("Jav's Response™).
and specifically acknowledged and cited caselaw that *...a Stipulation in a divoree 1s a
contract that can be enforced as a contract in the divorce proceeding....” PCR 207,

Baoth the Petrtion (at § 7) and Jav’'s Response (at * 10 and the final paragraph)
took the position that the divorce Stipulation and Agreement would have to be enforced
by the Estate making a claim against Lenora — even going so far as asserting in Jay's
Response that the Estate would have to do it {to have standing) throngh contempt
proceedings in the divorce file.!' PCR 181, 208 A 23,

Much like Bret Healy did in the cases he was involved in, Jay now prosecutes his

guaet tatle action with an entirely different and mconsistent theory. The Tral Court clearly

"' Even if the Estate had pursued Lenora, the applicable statute of limitations had long-
expired, which is discussed further, below.
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erred by not applyving judicial estoppel agmnst Jay in relation to this matter and the
Probate, and should be reversed.

ISSUE 3: Whether the Trial Court erved in entering the Court’s Findings of Fact
and Conclusions of Law and Judgment Quicting Title to Real Property.

The Trial Court clearly erred in entering Findings of Fact 13, 15, 16, 19, and 22,
and Conclusions of Law 7, 12, 17, 21, 22, and 24. CR 126-131; A 1-9."% See SDCL § 15-
6-52(a).

Motably, the Trial Court made no credibility determinations after trial, and only
Lenora called an expert witness. CR.

A. The Trial Court erved by entering Finding of Fact 13 which states:

11 (O March 2, 1904, Pyul Bryant tranafered, by Warsanty Deed, the setieery o7 the £ perss that
it sabject af this qatiel tide action to Maron Xoutson, bis friend. Aceording to wrial wstimony.
Pl framsfzered ihe propeny oo avord kosang (he propery e ceediones due o medizal bills for an
illress from which Peud thowght he would not recaver. However, the diness was eot sevese, and
Paul Rrvant ved loeg therealfier.

CR 126. While there is no dispute that the March 2, 1994 Deed fo Marion Knutson
comveved all of Paul Brvant's interest m the Property, there 15 simply no évidence that he
conveved Lenora’s interest in the Property.

It is not disputed that there 15 no recorded deed from Lenora conveving her
miterest in the Property 1o anyone. Becanse there is no convevance from Lenora divesting
herself of her interest in the Property. Paul could only have conveyed his interest in the
Property 1o Marion:

Transfer is an act of the panties, or of the law, by which the title to property is
conveved from one living person to another.

 Lenora also contends that Findings of Fact ® and 9 are not accurate, however
acknowledges that the inaccuracies are harmless srrors,
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SDCL § 43-4-1. There is no authority present in this case for Paul to have conveved
Lenora’s interest in the Property to Manon — therefore, the Trial Cowrt erred by finding
that the March 2, 1994 deed conveved .. the entirety of the 40 acres.. " 10 Maron.

It has long been the law in South Dakota that you cannot convey another person’s
miterest in real property (with some exceptions not present in this case):

An estate in real property. other than an estate at will or for a term not
exceeding ong vear, ¢an be transferred only by operation of law, or by an
instrument in writing, subscribed by the party disposing of the same, or by
his agent thereunto authorized by writing,.

SDCL 8§ 43-25-1 femphasis added). There 13 nothing in the record evidencing that

Paul acted as Lenora’s agent when he executed the deed to Marion,

What Panl’s gifl conveyance to Marion did was sever the joinl tenancy mterest.
Property held by multiple parties m joint tenancy can be unilaterally converted into a
lenancy in common:

A joint tenancy exists when the four varties of time, title, interest, and possession
are present. See ulk v, Zulk, 502 N.W.2d 116, 118 (5.D.1993) (citations
omitted). Destruction of one of the four unities terminates & joint tenancy and
converts it into a tenancy in common. See Schimke v, Karlstad, 87 8.10. 349, 208
N.W.2d 710, 711 (1973). Under South Dakota law, a joint tenant with right of
survivorship has the right to unilaterally terminate the joint tenancy at any time
without the knowledge or consent of the other joint tenants, ld. A joint tenancy
can be dissolved in several ways,

It re Fstate of Hoffman, 2002 8D 129,99, 653 N.W.2d 94,
Because there is no operation of law and Paul was not an agent to convey

Lenora’s interest m the Property to Manon, the Tral Court emred and was clearly

It is also noteworthy that Marion was not a good faith purchaser for value, Supra.
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erroncons, by entermg Funding of Fact 13 msotar as the deed to Manon did not convey
“the entirety of the 40 acres™.
B. The Trial Court erred by entering Finding of Fact 15 which states:

I's. The March 2. 1994, Warranty Deed contaies bolb 2 change in Paul Bryant's mariial staiog and
BR uRresereed conveyance of the 40 acres 1o Manon Knubzon. This conveyance is a peblic recornd
which appaars to show thal Lenom Bryant had been divested of her inierest in the propeny. Further,
the conveyance demonstrates that Paul Bryem mistakenly telleved Lenorn Bryunt’s deed asagread

in theix Bupulation and ordered by the Cout in its Judgment had been properly fled, and that Paul
was the fee cowner of the 440 acres,

CR 126-127. To allow someone to be divested of their real property based on a co-
owner's belief would require this Court 1o ignore SDCL §8 43-25-1 — the Tral Court
erred by findimg “[t]his conveyance 15 a public record winch appears 1o show that Lenora
Bryant had been divested, . and that Paul was the fee owner of the 40 acres.” Supra. The
only evidence in the record relating to the deed to Marion is that Panl did not want his
mierest to get =, tied up with the medical costs of his - of his medical situation at that
time.” (TT 22:23-23), and that Marion was noi a good fath purchaser for value, CR 87,

Because Finding of Fact 13 is not supported by the evidence and ignores
longstanding law, the Trial Court was clearly erroneous when it entered Finding of Fact
15

. The Trial Court erred by entering Finding of Fact 16 which states:

V6, Om March 12, 1966, Marion Knuotson transferred the same 40 scres by Wamanty Deed 1o Paul
and Lenpra Bryaat's two minor childeen, Jay Brvant and Jed Bryast, as joim enants with sight of
sunvivorship and not as tenants in comemon,
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CR 127 Incorporating the arguments, above, the Tral Court was clearly erroneons by
determimng that Marion’s convevance conveyed Lenora’s mterest in the Property. Supra.
Therefore, the Trial Court erred in determining that Marion’s deed transferred Tenora’s
imterest in the Property.

. The Trial Court erved by entering Finding of Fact 19 which states:

10 O Judy 28, 2023, Black Hille Title iasued sn Ciwner's and Encambrance Repont on the subjec
property which indicates, “Lenorn K. Bryant: as to a0 undivided ome-hadf inferest™ in the tubject
property. and “Jay Christian Bryaot end Jed Allan Bryand, as to an undivided one-haif interest” ia
e subject property, and that, *[N o examination had been made of the tithe... and |the Repoc]
“dofes] oot include additional malters which might have been disclosad by an examination of the
record title,” Answer and Counterclaim of Jed Allen Bryamt, Exhibil A, filed Dec. 28, 2023, In
other wonds, the Meade County Clerk of Coonts™ necords wers mod e inetd.

CR 127. The Trial Court was ¢clearly erroneous in finding that “[ijn other words, the
Meade County Clerk of Courts” records were not examined.™

The Parties stipulated to Mr. Martin being declared as an expert witness in this
matter. TT 3:23-4:8, No other expert witness was called for testimony,

Trovis Martim 15 a licensed title examiner with Black Hills Title Company, A 28-
29 (TT 40:13-16 and 41:1-2). By law. Mr. Mariin’s company is required to have “copies
of all the documents at the courthouse. [They re] a backup for the register of deeds office
easenlially.” A 39 (TT 41:10-14). In preparing an Owner and encumbrance Report, Mr
Martin analvzes the chain of title from the patent forward, then takes the search to the
register of deed’s office to make sure there’s no discrepancies, A29-30 (TT 41:14-42:8)
Exhibit B admitted af trial 15 an Owner and Encumbrance Report for the Property in this
matter. CR 90-23; A 19-21; TT42:43:5,

Ar. Martm testified thai:
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b

A Per cur research dn the ocounty resorda, we decermined that
Ianora k. Bryant owmed a diwided onehalf inkerest, and
then ancthes half inbepsst was shaved by Jay Christian
Brysnt and Jed Allen Bryent as Joint tensants.

TTAa4:2-5, There is no evidence in the record to refute this fact, and Jay presented no

expert witness to dispute this. CR.

When Jay’s attorney asked Mr. Martin about the disclaimer on the O&E Report

indicating it 15 not a title report, he explained that he does review documents recorded

with the Register of Deeds (MTice:

aF

LU

BY MMS. MEYERS:
Q I note on BEdiiblt B on the wery last — op socond to the

43

Lask page that 1T SEATES, "THiA 12 noft A BlEle rYepsTe,
=inog no axaminstion ha= boan meda of the titla." Whet
doeg that mapn? 1 mean ywou aaid ic'a an OeE. How 1a AT
clLEfterant?

A Tt"s pobk bitle in=urances, =0 w= won't fnsuce off of an O8F
peport. T oopn't write o tiele policy bosed on dust an o445
report. Chir lialbdlity 1a leas as far maa an CEE wepork
oas.

2 S0 you'rw loaoking st doosmant= thmt are reoorded at tho

reriatar of doeda of Tics, correci?

& Corvect,
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TT 47:24-48:11. Mr. Martin unequuvocally testified that Exhibat 1 {the Stipulation) does
not extinguish Lenora’s mterest in the Property. A 35-36 (TT 52:23-53: 151

Because there is no evidence in the record (whether by another expert wilness or
otherwise) 1o detract from the facts as testified to by Mr. Martin relating to the review of
the County records, the Trial Court wag clearly erroneous by entering Finding of Fact 19,

E. The Trial Court erred by entering Finding of Fact 22 which states:

1L The circumsantial evidence produced indicates that Pagl Bryant believed thar the March 19,
1591 Stipulation, Countl Opder and Judgment were followed, and Paul Bryant was the sole owner
of the 40 acres.

CR 128. Croumstantial evidence based on another person’s belief cannot divest Lenora
of her ownership interest. Supra. Circumstantial evidence cannot trump the race notice
law, See SDCL § 43-28-17. In case analvzing whether an agreement constituted a
convevance, this Court stated:

Under SDCL 43-4-1 a transfer of realtv occurs only by the act of the parties,
which act never occumred here. A grant does not take effect until dalivery by the
grantor. SDCL 43-4-7. Further, & grant canmot be dehivered conditionallyv to a
grantee. “Delivery ... is necessarily absolute: and the nstrument takes etfect
therenpon discharged of any condition on which the delivery was made.”

10 Trippet Trusts” rehance upon SIMCL 43-28-17 as authority for the proposition
that the document in guestion comstitutes a convevance (o Trippet simply begs the
question. That statute 15 a pronty statute determining that the grantee who files a
convevance of real property takes over subsequent attempied transters by the
original grantor which are void. For SDCL 43-28-17 to apply there must be a
“conveyance” to the grantee to begin with, which is the ssue now before us.

“ It should be noted that the Court interrogated Mr. Martin as well, asserting that the
stipulation contained the elements of the deed. Supra,
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Stacey Tavlor Trippet Special Trust v. Blevins, 1996 8D 29, 545 N.W 2d 216, 77 2-10
(5.0 1996, There was no absolute grant from Lenora. CR. The Trial Court was clearly
erroneous in entering Finding of Fact 22,

F. The Trial Court erved by entering Conclusion of Law 7 which states:

7. The missing deed arises from a prior judicial action dated March 19, 1991 By the pastics”
Stipulatior: that was adopted by the Caun and expressly adopted in its Judgmee and Decres of
Dvvorce, the conterplated doed was intended o ransfer and convey Lenora Bryast’s undivided
kalf interest in the 40 acres o Paul Bryant. That desd wis not fled m the Meade County Regisser
of Deede office, nor was it produced &1 trial.

CR 1249, The Trial Court properly concluded that the Stipulation contemplated Lenora
would execute a deed to convey her interest in the Property in the future — however there
i 10 “missing” deed! The Trial Court erred in entering Conclusion of Law 7 insofar as
*[t]hat deed was not filed™ — becamse there never was a deed and Paul never sought his
begal reliel to enforce the Stipulation (see prior argument). Because there was no deed
and Paul never enforced the Stipulation, the Court erred in entering thiz Conclusion of
Law 7.

G, The Trial Clourt erved by entering Conclusion of Law 12 which states:

12 Lerora Bryant requessts that the Court recagacze that she continues 1 have an undivided ball
interest in the 4 acres 33 orested |y fhe October T8, 1978, Warranty Deed. In essence, Lenor
requedns e 20wt allow her to keep the two parcels of real propenty, ever thouph she agreed snd
wag ondered by the Clreuit Cown w0 raroslier her andivided Balf interest in the 40 acres to Paal
Bayart in March of 1991 in exchange for the other described propeny.

CR 129, Simply put this is not a conclusion of law and the Trial Court erred in entering
Conclusion of Law 12 for the reasons set forth, above. Supra. To the extent Conclusion
of Law 12 15 a finding of fact. the Trial Court was clearly erronecus. Supra.

H. The Trial Court erred by entering Conclusion of Law 17 which states:



17, Here, there has been a pror judicial precceding. Pawd firyant v. Lenora Sryant, Meade County
Civil Agtion 90433, involving the same subjest marier 25 this judicial actiom o quiel hitls,
CR 131, While the Stipulation contemplated the Property. the subject matter jurisdiction
was established by virtue of the divorce. not a quet title action. The Tnal Court ermed by
entering Conclusion of Law 17.

I. The Trial Court erred by entering Conclosion of Law 21 which states:

21, Im this subsequent action e quiet fitle 1o the ssme 30 acves, Lenora Bryant is sssecting an
inconsistent position—ikat she (s not bound by her prior agrecment to wansfor and convey her
endividad half interest in the 40 acres of meal propery.

CE 131, The Trial Cowt's conclusion that Lenora is asserting an inconsistent position 15
meorrect. The undersigned was not able to locate any authority standing for the
proposition that imposition of judicial estoppel was appropriate when contesting a
contract under similar circumstances. Simply put, Paul should have attempted to enforce
the Stipulation prior to expiration of the applicable statute of limitations. Supra. The Trial
Court erred by entering Conclusion of Law 21,

o The Trial Court erved by entering Conclusion of Law 22 which states:

22 IFikis Court adopts Lenora Bryant's now inconsisient posiion, it would resalt in an unfair gsin
becanz: sccording to bl wshmony, Lenos did receive the other property and valusble
considertion from Powl Bream, bot Peal did ned receive Lenora's imerest in the 40 mres as
Ordered by the Court,

CR 131, Whether an interested party expeniences an “unfair gain™ in a quiet title action is
simply bevond the scope and jurisdiction of a guiet title action. SDCL § 21-41-1. Paul
never sought to enforce the Stipulation, and he was represented by an attorney in the

Ihvoree while Lenora was not. No authority was located to support a conclusion that an
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unfair gain divests one of their property interest, and the Trial Court erred by entering its
Conclusion of Law 22,

K. The Trial Court erved by entering Conclusion of Law 24 which states:

24, Thus, under the principle of judicial estoppel, Lenora Bryant is estopped and precluded from
prguing el she contbies (o own an endivided holf inderest in the 40 peres,

CR 131, Again, Lenora has never conveyed her inferest in the Property, and the
Stipulation contemplated Lenora executing a deed at some point in the future and atter
entry of the Divorce Decree; Paul never pursued his legal remedy to enforce the
Stipulation, Skpra. The Trial Cowrt erred by entering Conelusion of Law 24 — to hold
oltherwise would require ignoring stare decisis and overrule the Wednkamp precedent.
Shiprd.
CONCLUSION

The Trial Court was clearly erroneons by notl determining Lenora holds a one-hall
interest in the Property and is its entry of the various findings of fact and conclusions of
law as outlined herein, The Trial Court further erred by participating as a preudo-
advocate and nod determining that Jay did not have standing (o enforce the Stipulation,
Lenom veguests this Court reverse the Tiial Court and find Lenora owns an undivided
one-half interest in the Property.

Dated this 17" day of September, 2025.

BENNETT MAIN GUBBRUD & WILLERT, P.C.
Adtorneys for Lenora K. Bryant

B}': iﬁ_ )

Kellen B, Willert

618 State Streel

Belle Fourche, 8D 57717
Telephone: (605) 892-2011
kellenbellelow.com
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CERTIFICATE OF COMPLIANCE

COME NOW, the Appeliant, Lenora K. Bryant, by and through her attormey of
record, Kellen B, Willert, of Bennett Main Gubbrud & Willert, P.C.., 618 State Street,
Belle Fourche, South Dakota, and pursnant to SDCL § 13-26A-66(4), hereby certifies
that she has complied with the type volume limitation of SDCL § 15-26A-006(4) in that
Appellant's Brief is double-spaced and proportionally spaced in Times New Roman, 12-
point, with a total word count of 6,573 and a total character count of 32,558, The

Appellant’s Brief and all copies are in compliance with this rule.

Diated this this 17 day of September, 2025,

BENNETT MAIN GUBBRUD & WILLERT, P.C,
Attorneys for Lenora K. Bryant

Kellen B, Willert

618 State Streel

Belle Fourche, 8D 37717
(GO5) 8922011
kellemibellelaw. com



CERTIFICATE OF SERVICE AND FILING

I, Kellen B. Willert, attoraey for Lenora K. Bryant, do hereby certify that on the
17 day of September, 2025. | caused a full, trve, and complete copy of APPELLANT'S

BRIEF to be served elecironically through the Odyssey electronie filing system:

N, Drew Skjoldal Patricia A. Meyers

Attorney for Jed Bryant Attorney for Jay Bryant

P.0O. Box 759 P.0. Box 560

Spearfish, 8D 57783 Ragid City, 8D 57709

(605) 642-2757 {(605) 390-4551
drewdspearfishiaw. com Peri. meyersimideonetwork, cam

| firther certify that on the same day | caused the APPELLANT'S BRIEF to be
filed eleciromically theough the Odyssey electronic filing system and the original
APPELLANT'S BRIEF to be filed by 1.5, Mail with:
Shirley Jameson-Fergel
Clerk of the Supreme Court
State of South Dakota
S0} East Capital Avenue
Pierre, 8D 575015070
SOClerkRriefsiings siate sd us
by depositing said copy in envelope securely sealed with first class postage thereon fully
prépaid in the 1.5, Mail in Belle Fourche, South Dakota, and addressed a8 shown above,
Dated this 17" day of September, 2025

BEMNNETT MAIN GUBBRUD & WILLERT, P.C.
Attorneys for Lenora K. Bryant

W

Eellen B, Willert
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STATE OQF SOUTH DAKOTA ) IN CIRCUIT COURT

58,
COUNTY OF MEADE ; FOURTH JUDICIAL CIRCUIT
JAY BRYANT,
46CTV23-000284

Plaintif¥,

V.
COURT'S FINDINGS OF FACT AND
JED ALLEN BEYANT and CONCLUSIONS OF LAW AND
LENORA K. BRYANT, JUDGMENT QUIETING TITLE TO REAL
PROPERTY
Defendants.

On March 20, 2025, a trial was held in this guiet title action before Circuit Coun Judge
John Fitzgerald at the Meade County Courthouse, Sturgis, South Dakota. The interested parties
all appeared: Jay Bryant with his Aomey, Patricia Myers, Jed Bryant with his attomey, Drew
skjaldal, and the two brothers” mother, Lenora Bryant. with her attorney, Kellen Willert.

The Court having heard the testimony and having reviewed the file and being fully advised,

now makes its findings and conclusions and judgment.

FINDINGS OF FACT
I. The property subject to this quiet title action is legally described as:
The Southwest Quarter of the Southwest Cuarter (SW1/4) of Section Seventeen
(17}, Township Four (4) Morth, Range Seven (7) East, Black Hills Meridian, Meade
County, South Dakota.
This legal description consists of 40 acres more or less of real property; hereinafier referred to as

the “40 acres™ or “subject property.”

2. Paul Bryant, deceased, i3 the father, and Lenora Bryant i1s the mother of the two brothers, Jay

and Jed Bryant, named parties in this action.

3. Om October 18, 1978, Paul Bryant and his then wife. Lenora Bryant, received the subject
property by Warranty Deed. The grantors were Paul Bryant’s parents, The Warranty Deed
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indicated the that grantees, Paul and Lenora Bryant, were husband and wife, and they received the

subject property as joint tenants with right of survivorship and not as tenants in commaon,

4. On March 19, 1991, Paul Brvant and wife Lenora Bryant divorced. Paul Bryamt v. Lenora
Bryanr, Meade County Civil Action 90-433, This Couwrt has taken notice of the content of the
divorce file, which is a public record of the Meade County Clerk of Couns® Office in Sturgis,
South Dakota,

5. To settle the divorce, both parties signed a Stipulation, Child Custody and Property Settlement
Agreement (herein after “Agreement™ or “Stipulation') before a notary public. On January 14,
1991, Plaintiff Paul Bryant signed the Stipulation before a notary and Atorney Mike Jackley. On
February 13, 1991, Defendant Lenora Bryant signed that Stipulation before Notary Karen Lynch.
The acknowledgment before a notary stated, “that the person whose name is subscribed
-.acknowledged that [he or she| executed the same for the purposes therein contained.”

6. The signed Agreement provided, “this agreement shall constitute a complete and final property
settlernent between the parties.” [t further provided that their Agreement could be entered as the
part of the Judgment and Decree of Divorce and would constitute a final and complete property
settlement between the parties if accepted by the Court.

7. On page six of the filed document titled “Stipulation, Child Custody and Property Settlement
Agreement,” Civ. No. 90-433, appears Circuit Court Judge Scott Moses” signature attested to by
the Clerk of Courts on March 19,1991, Above Judge Moses’s signature, the document says, “The
foregoing Stipulation, Child Custody and Property Seftlement Agreement in ail of its terms and
provisions is approved and adopted by the Court this 19th day of March, 1991."

8. The parties’ Agreement, adopted by the Court, specifically provides in Paragraph 1X,

Plaintifi (Pau] Bryant) shall take as his own scparate property, free and clear from
any claim of the Defendant (Lenora Bryant), the following described property:
Southwest Quarter of the Southwest Quarter of Section 17, Township 4 North,
Range 7 East, BHM, Meade County, South Dakota, and be responsible for all debts
and taxes thereon,

This is the lepal description of the 40 acres of real property subject to this quiet title action,

9. Paragraph X of the parties’ Apreement states,

Defendant (Lenora Bryant) shall take as her own and separaie property, free from
any claim of Plaintiff, the following described real property: Lot 1-E of the

F
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Subdivision of Lot Ong of the Southeast Quarter of the Southeast Quarter of Section

Nine in Township Three North of Range 5ix East, and a Portion of the North Half

of the Northeast Quarter of the Northeast Quarter of Section Sixteen, Township

Three North of Range Six East of the Black Hills Mendian, Meade County, South

Dakota, and shall be responsible for all taxes and debts on said property. . ..
10. In addition 1o the exchange of real property owned by the parties, the Agreement divided
personal property and debts, and issues of child support, health insurance for the minor children,
and the parties’ custody and visitation rights were settled therein. At the time of the divorce, the
lwa children were minors. Jay Bryant, DOB 1/16/78, was age 13, and Jed Bryani, DOB 6/24/1982,

was 9 years old.

1. On page two, in paragraph two, of the document titled “Judgement and Decree of Divorce,”
Civ, No. 90-433, also dated March 19, 1991, the Courl expressly adopts the parties' Stipulation.

12, Meade County File Civil 90-433 is a public record of a judicial action of the Circuit Court in
Meade County, South Dakota. No subsequent Orders of the Court have amended that action’s
Orders with respect 10 the 40 acres.

13. On March 2, 1994, Paul Bryant transferred. by Warranty Deed, the entirety of the 40 acres that
is the subject of this quiet title action to Marion Knutson, his friend. According to trial testimony,
Paul transferred the property to avoid losing the property 1o creditors due to medical bills for an
illness from which Paul thought he would not recover. However, the illness was not severe, and
Paul Bryant lived long thereafier,

14, The March 2, 1994, Warranty Deed states in its first line that Paul Bryant is a “single person,”
and then grants, conveys, and warrants the 40 acres. This Warranty Deed contains no reservations
net any mention that Paul Bryant is other than the sole owner of the real property. A charge from
married to a single person occurs from either divorce or death of a spouse. The title company
Owner's and Encumbrance Report contains no explanation for the change in Paul’s marital status
between the October 18, 1978, and the March 2, 1994, Warranty Deeds.

15, The March 2, 1994, Warranty Deed contains both 2 change in Paul Bryant's marital status and
an urreserved conveyance of the 40 acres to Marion Knutson. This conveyance is a public record
which appears to show that Lenora Bryant had been divested of her interest in the property - Further,
the conveyance demonstrates that Paul Bryant mistakenly believed Lenora Bryant's deed as agreed
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in their Stipulation and ordered by the Court in its Judgment had been properly filed, and that Paul
was the fee owner of the 40 acres,

16. On March 12, 1996, Marion Knutson transferred the same 40 acres by Warranty Deed to Paul
and Lenora Bryant's two minor children, Jay Bryant and Jed Bryant, as joint tenanis with right of

survivorship and not as tenants in common.

17, Paul Bryant died on November 8, 2021, leaving a written will. His death oceurs approximately
30 years after the divorce from Lenora Bryant,

I8, After Paul Bryant died and while the estate was being probated, it was discovered that, contrary
ter the clear intention of the parties, the specific language in their Stipulation, and the Order and
Judgment of the Court, there is no deed on file that wansferred Lenora Bryant's undivided half

interest in the real property subject to this action to Paul Brvant.

19, On July 28, 2023, Black Hills Title issued an Owner's and Encumbrance Report on the subject
property which indicates, “Lenora K. Bryant- as to an undivided one-half interest” in the subject
property, and “Jay Christian Bryant and Jed Allan Bryant, as to an undivided one-half interest” in
the subject property, and that, “[N]e examination had been made of the title... and [the Report]
“doles] not include additional matiers which might have been disclosed by an examination of the
record title.” Answer and Counterclaim of Jed Allen Bryvant, Exhibit A, filed Dec. 28, 2023, In

other words, the Meade County Clerk of Courts' records were not examined.

2. For approximately 30 years after her diverce from Paul, Lenora Bryant exercised no rights of
possession, exerted no claim of ownership, and paid no real estate taxes on the real property. At
no time did she assert any claim to the rents or profits from the 40 acres. The first time she made
claim to ownership was after the Owner’s and Encumbrance Report was prepared.

21, Issuance of the July 28, 2023, Owner's and Encumbrance Report triggered the claim now made
by Lencra Bryant—that she still owns an undivided one-half interest in the 40 acres, This claim is
made despite the fact that in a prior judicial proceeding to which she was a party, Lenora Bryant
agreed to transfer such interest to Paul Bryant.
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22, The circumstantial evidence produced indicates that Paul Bryant believed that the March 19,
1991 Stipulation, Court Order and Judgment were followed, and Paul Bryant was the sole owner
of the 40 acres,

23, Jay Bryant and Jed Bryant have been in the physical possession of the property for yvears.

24. The prior judicial action contained promises, solemnized by the Court, reparding future actions
required of both Paul and Lenora Bryant.

CONCLUSIONS OF LAW
1. This is an In Rem quiet title action. The Circuit Court has original jurisdiction over actions
irvolving a dispute to title 1o real property located in Meade County, South Dakota. South
Dakota Codified laws (“SDCL") § 16-6-93). The Circuit Court has jurisdiction over both legal
and equitable actions. SDCLE 16-6-8,

2. The property involved in this action is the same property invelved in a prior judicial action,
Meade County Civil Action $0-433, a diverce action over which the Circuit Court has eriginal
jurisdiction. SDCL§ 16-6-9 (),

3. Proper notice was given to all parties who have an interest or elaim in the propeny subject 1o

this action.

4. A quiet title action may be maintained by any person having or claiming to have an interest in
real property to determine their interest against all persons who appear from the records in the
Register of Deeds, the County Treasurer, Clerk of Courts or other public records of the county
against all persons who may have a claim, estate or interest in the validity of any adverse claims

of ownership of the real property. See SDCL § 21-41-1.

5. The defense of equitable estoppel is available in actions o quiet title. See Krafi v. Corson
County, 24 N.W.2d 643 (5.1). 1946).

6. Based upon the totality of the evidence, a mistake was made more than 34 years ago which led
to failure to finalize an intended real property conveyance required by Court Order. No evidence
has established how or what caused the mistake 1o occur, and no evidence was offered to explain
whether the contemplated deed was executed, or if executed, what happened to that deed (e.g., it
was lost).

APP 5 000128



1. The missing deed arises from a prior judicial action dated March 19, 1991, By the parties’
Stipulation that was adopted by the Court and expressly adopted in its Judgment and Decree of
Divoree, the contemplated deed was intended to transfer and convey Lenora Bryant's undivided
half interest in the 40 acres to Paul Bryant, That deed was not filed in the Meade County Register
of Deeds office, nor was it produced at trial,

B. The chain of title for the property at issue on file at the Meade County Register of Deeds
otfice has a defect. The defect was caused by the fact that Paul Bryant transferred the entirety of
the 40 acres by Warranty Deed on March 2, 1994, At the time of that transfer, the record
reflected that Paul owned a half interest as a joint tenant with Lenora Bryant in those 40 acres.
The Meade County Register of Deeds record reflects that at that time, Lenora Bryant's undivided
half interest in the 40 acres had not been transferred as she previously agreed. Lenora’s inaction
creates a cloud on the title of the 40 acres.

9. Lenora Bryant had a duty to transfer her interest in the 40 acres to Paul Bryant because of her
Apgreement, adopted by Urder of the Court in March 1991, As the grantor, she was the only
person who could fulfill this judicially created obligation,

11, That oblipation was hers afier the Divoree, and it was not fulfilled, The Court having
jurisdiction over that prior action did not alter or modify that abligation.

Il The March 19, 1991, Judgment and Decree of Divorce ended a prior judicial action that
finalized the parties’ divorce and imposed reciprocal obligations.

12. Lenora Bryant requests that the Court recognize that she continues to have an undivided half
interest in the 40 acres as created by the October 18, 1978, Warranty Deed. In essence, Lenora
requests the Court allow her to keep the two parcels of real property, even though she agreed and
was ordered by the Circuit Court to transfer her undivided half interest in the 40 acres to Paul
Bryant in March of 1991 in exchange for the other described property.

13, To reach that conclusion requires the Court to overlook the judicial action taken in Meade
County Circuit Court File 90-433. In that prior action, Lenora Bryant scknowledged the parties’
Stipulation in writing before a notary, in which she agreed to exchange her interest in the 40
acres al issue for other specifically described real property, and the Court expressly adopted the
parties” Stipulation in its Judgement and Decree of Divorce. Lenora properly received the other

6
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described property from Paul Bryant, and was thereby obligated to transfer and convey in
exchange her interest in the 40 acres 10 Paul Bryant.

14, The South Dakota Supreme Court stated,

Judicial estoppel cannot be reduced 1o an equation, but courts will generally

consider the following clements in deciding whether w apply the doctrine: The

later position must be clearly inconsistent with the earlier one, the earlier position

was judicially accepted creating the risk of inconsistent legal determinations; and

the party taking the inconsistent position would derive an unfiair advantage of or

impose an unfair detriment to the opponent if not estopped.
Campon Lake Park, LLC v Loftus Dental, 2005 8.D, 82, 1 34, 700 N.W.2d 729 (quoting
Watertown Concrete Products, Inc. v Foster, 2001 8D 79.9 12, 630 N.W.2d 108, 11213 (Citing
New Hampshire v. Maine, 532 LS, 742, 750, 121 S.CT. 1808, 1814-15, 149 L Ed.2d. 968,977)).
“Unlike collateral estoppel or equitable estoppel, judicial estoppel requires neither privity
between the partics in the two proceedings, nor detrimental reliance by the other party.™ Id., at
180 (quoting Comment, Precluding Inconsistent Statements. The Docirine of Judicial Estoppel,
BONWULREV 1244, 1249 (19867}

16. Judicial estoppel is unique. “Quasi estoppel is an equitable remedy applicable when a party
maintaing a position inconsistent with a position previously acquiesced in or of which the pany
accepied a benefit, and these inconsisient positions are to another disadvaniage.™ Bailey v.
Duding, 2013 512,15, 9 31, 827 N.W.2d 351, 362 (citing Fed. Land Bank v. Houck, 68 S.D. 449,
460, 4 NW.2d 213, 218-19 (1942} (quoting 31 C 1.5, Estoppel § 107}). [Quasi estoppel i5]
“[ijntended to prevent parties from benefiting by taking two clearly inconsistent positions to
avoid certain obligations or effects, the docirine 1s sometimes used interchangeably with judicial
and equitable estoppel but 15 more closely akin to judicial estoppel.” Bailey, 2013 5.10.15,9 31,
827 N.W.2d 351, 362 (intemal citation omitted). The *rule [of judicial estoppel] requires that a
party’s prior inconsistent assertion be judicially adopted before judicial estoppel can be
successtully invoked,” Bailey, 2013 5.D.15,9 33, 827 N.W.2d 351, 362 {(citing Michael D,
Moberly & Laura L. Farley, Blowing Hor and Cold on the Frozen Tundra: A Review of Alaska's
Chucasi-Estoppel Docirine, 15 ALaska LLREv, 281, 297 {1998)). “Somectimes called the “prior
success rule,” the doctrine applies to parties who have uneguivocally and successfully asserted a
position in a prior proceeding; thus, they are estopped from asserting an inconsistent position in a
subsequent proceeding.” Bailey, 2013 S.D.15, 9 33, 827 N.W.2d 351, 362-63 (quotation in

7

APP 7 000130



original). “Judicial estoppel requires the earlier position was judicially accepted.” [d, see Wilcox
v Fermeulen, 2010 5.D. 29, p 10, 781 N.W.2d 464, 468.

17. Here, there has been a prior judicial proceeding, Pawu! Bryant v. Lenora Bryvant, Meade County

Civil Action 90-433, involving the same subject matter as this judicial action 1o quiet title.

IB. In Paud Bryamr v. Lenora Bryvant, Meade County Civil Action 90-433, Lenora Bryant was
successful in asserting her position. Lenora and Paul agreed that Lenora would obtain described
real property and other consideration in exchange for conveyance of her undivided half interest in
the 40 acres to Paul Bryant,

19. This quiet title action involves the same 40 acres as in Pawl Bryant v, Lenova Bryani, Meade
County Civil Action 90-433.

2L Lenora Bryant's prior position was accepted by the Court and Ordered by the Meade County
Circuit Court on March 19, 1991, Judgment and Decree of Divorce.

21, In this subsequent action to quict fitle to the same 40 acres, Lenora Bryant is asserting an
inconsistent position—that she i5 not bound by her prior agreement to transfer and convey her
undivided half interest in the 40 acres of real property.

22, If this Court adopts Lenora Bryant's now inconsistent position, it would result in an unfair gain
because according to trial testimony, Lenora did receive the other property and valuable
consideration from Paul Bryant, bul Paul did not receive Lenora’s interest in the 40 acres as
Ordered by the Court.

23, In considering Lenora K. Bryant’s Response Re: Judicial Estoppel, filed Apr. 22, 2025, the
Court notes that while Jay Bryant has made several different arguments since his father’s death in
an effort to correct record ownership of the 40 acres. the intent of each of Jay's arguments is
consistent—tie remove the cloud from the title to the 40 acres and quiet title in favor of himself
and his brother, Jed Bryant, Here, Lenora's position in the 1991 divorce proceeding is clearly
inconsistent in both form and purpose from her position in this quiet title proceeding.

24, Thus, under the principle of judicial estoppel, Lenora Bryant is estopped and precluded from
arguing that she continues to own an undivided half interest in the 40 acres.

Let judgment quicting tille cnter accordingly.
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Based upon the foregoing Findings of Fact and Conclusions of Law and being fully advised
in the premises, now, therefore, IT 18

ORDERED & ADJUDGED that Lenora Bryant’s claim to an undivided half interest in the
real property legally described as the Southwest CQuarter of the Southwest Quarter of Section
seventeen (17), Township Four {4) North, Range Seven (7) East of the Black Hills Meridian in
Meade County, South Dakota is extinguished,

IT IS FURTHER ORDERED& ADIUDGED that Jay and Jed Bryant are vested with title
to the above-described property as joint tenants with right of survivorship and not as tenants in
common in accordance with a Warranty Deed dated March12.1996 on file with the Meade County
Register of Deeds. Their title is free and clear of any claim of Lenora Bryant,

Dated this 30th day of April, 2025 at Sturgis South Dakota

BY THE COURT:

O~ b

Honorable John H. Fitegerald
Circuit Court Judge

9
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STATE OF S0UTH DAKOTA, IN CIRCUIT COURT

COUNTY OF MEADE FOURTH JUDICIAL CIRCLIT
L e T L T T

I BRYANT, A6CIV23-284

Plaintiff,
MOTICE OF OPPORTUNITY TO PRESENT

Vi RESPONSE TO JUDICIAL ESTOPPEL

JED ALLEM BRYANT and
LENORA K. BRYANT,
Defendants.

Frafdign bbb dprpdi@Foadria@deRmidddd bbb bddbbkd bbb bbdbbbdbcsderrahdddadhd diwkdd oo d wir ik

Counsel is given the opportunity to present written responses to whether or not Judicial
Estoppel has application to this matter within the next ten {10) days.

Dated this 11* day of April 2025 at Sturgis, South Dakota.

BY THE COURT:

S

Hon. lohn Fitzgerald
Circuit Court Judge
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Euﬂnlﬁ&ﬁﬂ
STATE OF 300TH mﬂﬂwwﬂ ok IN CIRCUI® COURT
.:_...-5 EIGETH JUDICIAL CIRCUIT
\ CcI1v. NO. 90-431
g 198

MAR L quts

FAUL ALLEN BRYANT, me Deprty

san AR
Plaintiff,

COUNTY or MEADE ]

STIPULATION, CHILD CUSTODY
AND FROPERTY SETTLERENT
AGREENRENT

Ld B

LENORA EAY BRY¥YANT,
BEH

T TR R R mar

Dafendant.

Coms now ths Plajintiff and tha Oafendant in ths
above-sntitled caoss, which is an action for divoros, amd for
tha purposs of ailding the Court in the disposition of wsaid
matter new beforea L1lt, stipulate and agres as follows:

I.

That the partiss hecsto, by the axacution of this
Etipulaticn, do submit to the jurisdiction and tha authority of
the above-sntitiesd Court.

II.

That the purposs of this Agrssmsnt is to sst forth the
terme and conditions of the propesrcty settlamsnt and ohilad
custody and visitation essttlesment bstvesn the parties in
conaection with the above-sntitled divorce actlon.

III.

That the Dsfandant has been duly served with Summons and
Complaint im thils actien; has not apsversd or meds an
appearancea of any kind, and by thas exacution of this
Stipulation hereby agrees that the above-satitled mattsr may be
breught on for hearing at’ saytime nupom tha motiom of tha
Plaintiff without further motics to tha Dafandant herein. It is
further agreed that ths Plaintiff and Defsndant wvaive ths
making and antry of formal Findiags of Fact and Conclusions of
Lavw i thils mattar.

IY.

That pneither party is a masbar of the Armed Forcas of the

Unitsd States. Fl L E D quﬂwﬁﬂ-éﬂ

MAR 20 2025
m!ﬁmlnuﬂlruduwm

01




. % _ .

o Bryant v. Bryant

R ' .Btipulation, Chi Custody, mto. .
Page 2, Clv. Ho. 433

V.

That the Soclal Gecurity MNuaber of the Plaintiff ias
 304-6E-6773 and the Sociasl Security Numbar of ths Defendant is

VI.

The partlies wshall have Joint legal care, custody and
control of the minor children of the parties, to-wit:

Jay Chrlsatian Bryant boran January 14, 1578
and
Jad Allen Eryant, born Juna 24, 1982

and the Defendant whall be the prios custodial psrent and ths
Flaintiff shall have reasonable rights of visitatien which
shall include an extended period in the summar.

VII.
Defeandant shall maintalion bealth Llosuzsace on the alnoc
chiidesn of the partiss, and ba responsible for all medical and

dantal expanses not covarsd by lasucance.

VIII.

Flaintiff shall not pay ochild support teo Dafsndant as he
is disablad.

IX.

Flalntiff wmhall take ms his own and saparate propscty,
freae and clear from any claim of Defendant, ths foellawing

dascribed real property:

Bovthwast Quarter of the Southwsst Qoartar of
Sactlion 17, Toewnship 4 North, Ranges 7 East,
BHM, HMosds County, South Dakots,

and ba responsible for all dabts and taxes thacsoh.
X.

Dafandant sahall take as har owvn and sspacates propecty £xes
from any clalms of Flaintiff the folloving describad real

prn;p.rt'r H
Lot 1-E of tha Subdivision of Lot One of the

Bouthesast Quarter of tha Southaast Quartsr of
fectlon WNime, im Tovoship Threa North of
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.

o

Bryant v. Bryant
Stipulation, Chl%l:u-tnrlr, ate. .
Pags 3, Civ. No. Wo0-413

Range Eix East, and & Fortiam af tha Nerth
Half of the FHortheaat Quarter of the
Hortheast Juactar of Emction Bixtaan,
Tovnahip Thres Forth of Range Bix East of the
Black Hills Meridian, am wshown by plat
recorded in the office of the Register of
Deeds of Meads County, South Dakota, in Plat
Boek 4 on Page 340; subiect to sassmeants aod
resarvations of racord,

and Ehall bs ressponsible for all taxes and dasbts on sald
proparty including the loan from First Western Bank, Sturgls,
South Dakota in the approximate amount of 510,500.00 and shall
hold Flaintiff harmless from ssid dsbts.

XL -

Flalntiff shall takes as his ovn &and sepacate parsonal
peopacty free from any claim of Defendant all persconal affacts
and proparcrty nov in his possesslon, includimg but met limited
to hay and hay and pastuce incoms, tractor, swather balar, rord
Pigkup, ODatsun Pickup, 1980 VYeolwe, 1987 Toyota Pigkup, any
savings or checking accounts 1A his nams cnly.

XIV.

Dafandant shall take as her own &and sapArats propacty,
Erae and claar from any claim of Plaintiff the follawing
peacsonal proparty: All pecsonal propeacty and sffacte now Lin her
posssssion, including bot not limited to household fuzrnishings,
1950 Toyota auvtomobila (upem wvhich Defesndant alse assumes all
reasponeibility for the debt thereson and holds Plalntiff
harmlesas from such dabt.)

EXIIL.

Flaintiff wshall assves full responsibllity for and hold
Dafandant harmlsss for tha follevimng debts: Maye Clinle in the
approximate avount of 33,088.00; Methodlst FAospital inm the
approxinats amount of 285, ,450.00.

EIV.

In additieon to thosse desbts listed above as being her
casponsibility, Defapndant shall sssume full respoamibillity for
and hold Plaintiff harmless for the follovwing debts: Bears in
tha approximstes amount of $30C.00 amd dabt om purchass of
carpet in the approximate amount of $1,200.00.

X¥.

Esach party shall bs responsible for his ovn attornsy fedn
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Stipulation, thlgcutﬂdr. atc. ' '.
Fags 4, Qlv. KHe. =433 -

and costs In this action.
EVI.

That each of the parties hereto and harsby relsases the
other from any and all gbligations arising out of the oarziage
of the parties heretoc or otherwise, sxcapt as set forth hersin.

EVII.

That sach of the parties hereto hereby sgress to sxzacats
any and all documents necessary to cerry into full forcs and
effact the provisions containsd ian this docuasat.

EYIII.

That in the event the Court grants a Desgres of Divorce im
this matter, the parties agras that this GStipulsation and
Froparty Settlecent Agreement =ay be sntered as s part of thas
Order and the terms sand conditions of this Stipulation may be
part of such Judguent and Decres of Divorce. This agresmant
shall constituta s complets and final propscty settlsment
batwesean the parties. Howsver, in thes svent that ths Court doas
not accept any part of this Stipulation snd FProperty Ssttlemsnt
Agresment, the same shall be desmed null and veold by all the
partiss hereto and mno Descras of Divorce may be enteced by
defaclt herein without dus notice of thes application fer
Default Judgment im completion of all of the reguiremsants of
18y relative To Tthe taking &nd sotry of default judgment. In
addition thersto, im the event the Court modifiss any part of
this Stipulation eor fails to acceapt it in its anticeaty, than
and in that svent all notice requirements shall be desmed not
to have basn waived and all of the provisions waived herein by
aither party are desmsd to be null and veoid.

pated this /4 aay or _JA . 199f.

Faul Allsa Bryant
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Bryant v. Bryant
» « + _ Stipulatiom, ChijAcCustody, sto. ..
Page 5, Cilv. Mo. =433
¢

ETATE OF BSODTH DAEOTA ]
1 BH.
COUNTY ar MEADE

O0n thiz tha ,ffz#d-y of :.l:l-duﬂ.:i « 1881, beaforws
ze, the undersigoned officer, perscnally appsared Paul Allan
Bryant, known to me or satisfactorily provem to be the =1 ¥4 -7
Whose name ia wubscribed to the within instrument apd
acknowledged that he axecuted the same for the perpoass tharsin
containad.

IN WITEESS WHERECF I have eet = official saal.

; J

Expires: “mﬂ
“[ﬂil .nfﬂ’

Wkt priaety
E paphred
{ BEAL) ‘I“"ﬂiﬂ

Lanora Eay Br

STATE OF EQUTE DAEODTA

COUNTY OF %‘YJ.&H f’gﬂi

On this thae E day of s 1991, bafors ma,
the undersigned officer; personally appedred Lancrs KEay Bryant,
known %0 @me or ssatisfactorily proven to be tha pecson whose

nape is subacribed to the withim Iinstrumant and acknowladged
that she sxecuted the same for the purposss thersin contalned.

35.

T BE e

IN WITHESES WHEREOF I have sst my hand and officlal seal.

L Notary P ie
My Commismion

- (BEAL)
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Bryant v. Bryant
$tipulation, Chigh Custody, sto. ‘

_r.l'-q- 6, Civ. Ko. =433 .

L]
B & % & ok & 8 W Ok B W W

Tha foregoing Stipulation, Child Custod
¥ @&nd Fropacty
Battlsment Agresmant, imn all 4ts tecms and Provisions is

Bpproved a adopted by the Court this li day of
m&i g 1881, ‘

BY THE COURT:

CIRCUIT COURT JUDGE

ATTEST:
PATRICIA M. WILLIAMS
Meade County, Soutn banota
Fled ai__o'deck _M
3%5 S Cgﬁﬂ MAR 19 1991
Ceputy Ei! o '?5'7_. g! : w

{SEAL) Doputy

FILED

MAR 20 2025

SOUTH DAk SYSTEM
ATH CRCUIT CLERK O C Oy

By

APP 17 000085 l'L



1855 Ball Fark Hoad * PO Box 909 * Sturgis, 5D 57785
Phone {605) 347-4402 * Fax {(605) 347-4403

¢k g
& "ﬁ

--) E-mail: ordersmeade@bhtitte.com
E-mail: closingsmeadea bhtitle.com
TFTITLE

Office Fike Na,: 101157
Diate: March 03, 2025
Parties: Bryant

Description: SWWEWY of Section 17, TAN, RTE, BHM

Services Rondored

Cramers & Encumbrance Repon F179.99
Invoice Total: $179.93

Customers:

Kellen Willert Black Hillz Title - Belle Fourche closing depanment

Bennett Main Guboned & Willert Law Fiom travis@bhtitle.com

kellen@bellalaw. com

FILED

MAR 20 A5

TAURIHED JULICIAL SYETEM
SOUTH DA e ER OF COURT

Thank you!

APP 18 000090
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OWNERS & ENCUMBRANCE REPORT

File Mo.: 101157

To: Kellen Whilert
Bennett Main Gubbrud & Willer Law Flrm

The real proparty referred to in this report s described as follows:

Far information purposes only, the property address is purported to be:

13704 Ti¥owd R, Shergis, S0 STTES

As of February 21, 2025, at 8 AM, we find the last conveyance of record runs too
Lencra K. Bryant, as to an undnaded one-half intarest

Jay Chrrigtian Bryant and Jed Allan Bryant, ag joint tenants with mght of survivarship and not as tenants in
comman . a5 to an undivided ane-half interesi

We find the following cutstanding morigages, mechanics liens, contracts for deed, and | or UCC
financing statemenis of record,

MNome

Feal Estate Taxes:

The 2025 raal estate taxes andfor any speciEl sssesamenie, 8 lizn, not yat dus and payaibpls,

The 2004 real estate laxes payabbe n 2025 ane a8 Tollows:
192 half due by Aprl 30, 2025 365443, unpaid

Znd half dus by Ociober 31, 2025 $654 43, unpad

Tax Parcal 1D 22.17.32.

The 204 special assessmant payable in 2025 are as fallows
18t half due by Aprll 30, 2025:  $75.00, unpaid

2nd half dus by October 31, 2025 $0.00, pad in full

Tax Parcel ID 221733

The 2024 mobde home taxes payable m 2025 are as follows:
151 half due by Aprl 30, 2025 $15.59, unpaid

2nd hall due by Oclober 31, 2025 §15.59, unpald

Tax Parcel 1D MH22 17T 33

The 2024 special assessment payable in 2025 are a5 follows
18 hatf due by Apall 30, 2025 378,00, unpaid

2nd half dus by October 31, 2025 5000, paid in full

Tax Parcel 10 MHZZ 17,33
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The 2024 mobile home taxes payable in 2025 are as follows:
151 hall due by April 30, 2025.  526.50, unpaid

2nd hall due by Qctaber 31, 2025, §28.50, unpaid

Taw Parcal 1D MH2Z 17.33A.

Thiz 2024 special assessment payable in 2025 are as follows
15t halt due oy Agril 30, 2035 76,00, wnapald

2nd half due by October 31, 2025 50.00, paid in full

Tax Parcel 10 MH2Z 17 3348,

We have searched our General Index for judgments, state and federal tax liens and county
liems against the above named grantees and find the following:

County Aszistance Lisn of Record, against Jay Bryant, PO Box 428, Piedmant, S0 57785, plus any costs
and interast, in tavar of Caunty of Meade, South Dakota,

THIS IS5 HOT A TITLE REPORT, since mo examination has been made of the title 1o the above
described property. Dur search for apparent encumbrances was limited to our Tract Indices, and
therafore above listings do not include additional matters which might have been disciosed by an
examination of the record title, including any bankruptcy matiers. We assume no liability in
connection with this Owners and Encumbrance Report and will not be responsible for #rmors or
omissions therein. The charge for this service will not include supplemental reports, rechecks, or
other services,

Black Hills Titde, Ine.

Vot b
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5TG Privacy Nofice 2 (Rev 01/26/09) Independent Agencies and Unaffiliated Escrow Agents

WHAT DOYDOES THE Black Hille Thle, Ine. DO
WITH YOLUR PERSONAL INFORMATIONT

Federal and applicable siole low and regulatans give congumens e nght foe beil some but not all shanng. Federal and apploable
stabe |aw reguiations also reguire us 10 18l you how we coded), share, and prolect your personal information. Please read this natice
cadefully o underskand haw ‘we Use palr personal inflermation, This prvacy nobce & disiribeted on behsl of Slsck Hiks Title. Ine
and H2 affflakas [ WA ") pursuand b Tide W of the Gramm-Leach-Bley Act {SLEA).

The types of personal information we collect and share depand on e srodus] of Sehdce thal you hawe Ssught through s, This
informa$an can indude somal secwity nismbers and dhver's iceknse numbsar

Al firancial compankes, such ag Black Hills Tille, Inc. | need %o share customers’ personal informafion ta ran their evansday businaes

—io process ransachons and mainan cushamer escounts. In 1k esclion balow, wie BBl the reassns thal we can shame cusiomers'
personal imfoermation, the reasons that we choase to share; snd whether you can lmik this shanng.

Reasons we can share your parsonal information Do we share? | Can you limét this sharing 7
For gur everyday business purposes— {0 pmoess your ransactions and :
PneslEe your Socount. This may inclida running the DUsiness. and managing Vet No

cuslomer acoounis, sech as processing iransacians, maling, and auditing servoss
and rasponding i court orars and legal imeessigationg

For our marketing purposes— bo ofer our producks and sefvices b you Vs ] Ho
For joint marketing with other financial companics Mo | Wiz don't share

Faor gur affiliaies’ averyday business purposes— infyrmation abeul your |
transactions and saperences. Atfilaies ace companies relabed by Common

ownenanip or control. They can be financkal and non-financial companies ¥os No

For our affiRates” averyday business purposas— infarmation aboul yaur

crpdihwnrtniness Mo Ve don’l share
For our affiliates to market o you Yaa Mo

For non-affillaies o market to you, Non-afiliates are companies nod redated by Mo W don't share
cammeman ownership of condral. They can be financial and non-Ninancisl companiss.

e mey dsclone yaur parsnngd infarmation to cur affikates ar to non-affiliates as permitted by faee |f you request a trarsactian with a
nen-afliate sush as o thed party insurance sompary, we =00 discless your parsonal mlarmation %o thal acn-a¥iiale. [Wa da Aot
conirgd fhew subseguent use of infarmation, and suggest you refer 1o their privasy nobicas. ]

Sharing practices

How often doidoes Black Hills Title, Inc. W mmust notify you about cur sharmng pracioss when you request 2 bansaclion
notify me about thelr practicea®

How doddoss Black Hlls Title, lne. protect | To prodect vour personal infomation fom unauthoneed scoass and use, we ke
my peraonal information? sEcUnty measwes thal comply with federsl and state law These messures

o S include computar, e, and banldng safeguands
How doidoes Black Hills Title, Inc. collect | We collect your personal informalion, for example, when you

Ty persorial information? ¢ reguest insurance-felated sensces
* provide auch Iomaton 1o us

e al=o collect wour personal informaton from others, swch os the real eslate
apant or lander mvalved in vour transackion, credit reporing sgencies, sffilates
or other companies

What sharing can | Emil? Althcugh fedaral and state law ghee you The rght io lim® shamng (&g, optoul}in
cartain inslances. we do fol share your personal infomation n thosa nstances

[ Contact Us I wou have sny quesiions sbaud this srlvacy notice, plesss contact us st Black Hils Tigle. Inz. 1855 Hall

| FILED

e

Fik Mo 100157 ™ umrlm.H-ULH'liN- m“ FHE ER
STH e e UIT CLERK OF COURT
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
) 58
COUNTY OF MEADE ) FOURTH JUDICIAL CIRCUIT
) © 46PROZ2-000013
Im The Matter of The }
ESTATE OF PAUL A. BRYANT, ) PETITION FOR APPOINTMENT
Deceased ] OF SPECIAL ADMINISTRATOR

[P

Comes now, Gregory G, Strommen, Altorney at law. who moves this Court for an Order
appoimting him as Special Administrator of the Estate of Paul A, Bryant, In support of his
Petition the Petitioner states and alleges as foliows:

L. The Petitioner has been retained by one of the heirs to the Estate, Jay Bryant, for
purpeses of pursuing & claim against Lenora K. Bryant and Jed Bryant, the Personal
Representative of the Estale of Pual A. Bryant.

2, Jed Bryant, the Personal Representative of the Estate of Paul A, Bryant, has
refused to pursue a claim against Lenora K. Bryant for the refusal to provide a Quitclaim Deed to
Paul A. Bryant for certain real property awarded to the Decedent pursuant o a Judgment and
Decree of Divorce which Lenora K. Bryant claims an undivided one-half interest in veal property
at 13sue,

i This elaim would return to the Estate of Paul A. Bryant the one-half interest in the
land ¢laimed by Paul A, Bryant,

4, Jed Bryant as the Personal Representative and as one of Lenora K. Bryam sons,
has refused to pursue the claim against Lenora K. Bryant presumably for the reason that Lenora
K. Bryani plans to transfer the interest in the real property at issue that she claims ownership of
1o Jed Bryant, either during her lifetime or at the time of her death,

5. Jay Bryant is the son of Lenora K. Bryant, and is alienated from his mother,

Lenora K. Bryant.
1
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6. Upon information and belief the Personal Representative, Jed Bryant, lias refused
to pursue the claim against Lenora K. Bryant due to his personal interest in obiaining ownership
of the real property at issue herein he currently has an undivided one-fourth interest in the real
property al issue herein and Jay Bryant owns an undivided one-fourth interest in the real
property al issue.

% Upon appointment of the Special Administeator the Special Administrator would

pursue a claim to enforce the original Stipulation and Agreement which was incorporated ino a
Judgment and Decree of Divoree to require Lenora K. Bryant to Quitelaim her interest to the
Estate of Pual A. Bryant for distriibution to the heirs pursuant to the Last Will and Testament,
Further, the Special Administrator would pursue claims against Jed Bryant pursuant to SDCL
29A-3-T12 in that his administration of the Estate has been improper and had a breach of his
fiduciary duty.

Wherefore, Petitioner prays that thiz court appoint him as Special Administiator of the
Estate of the decedent Paul A. Bryant, that the costs of the Special Administrator plus damages
as sel forth in SDCL 29A-3-713 and 29A-3-614 against Jed Bryant personally as well as Lenora
K. Bryant,

Dated this /7 day of July, 2024,

¥, LK

g 4
’ '--"I,e;_:i_ " ':'-f-_. ER o O T

I -, 3

Petitioner, Gregroy G, Strommen

Dated this /“-duy of July, 2024,
PATRICIA A, MEYERS PC

Patricia A, szrﬁﬁjﬁ o

Attorney for Jay Bryant
3422 Brookside Dr.
Rapid City 8D 37702
Tel: (605) 390-4551

2
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that she served a copy of the foregoing document,
Petition for the Appointment of Special Administrator, upon the person hevein next designated,
on the below shown, by placing the same in the service indicated, postage prepaid, addressed as
follows:

Candi Thomson [ JU.8. Mail

PO Box 145 [ ] Federal Express
Sturgis SD 37785 [ 1 Hand Delivery

Phone: 605-347-2551 | | Facsimile Transmission

E-Mail: candifdthomsonlaweffice.com [x] Odyssey File and Serve
[x] Electronic Mail

which address is the last address of the addressee known to the subscriber,
Dated this Lé"lb_fday of luly, 2024,

PATRICIA A. MEYERS PC

oty
Patricia A, Meyers *’é
Allorney For Jay Dryant
1422 Brookside Dr.
Rapid City 8D 57702
Tel: (605) 190-4551

3
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STATE OF SOUTH DREDTA

COUNTY OF MEADE

IN CIRCULIT COURT

Tl e St

FOETH JUDICTAL CIRCUIT

JAY ERYANT,

Flaintiff,

VE.

JED ALLEN BRYANT and LENORA

K. BRYANT,

Defendants.

Court Trial

46CTIV23-284

L T

BEFURE

APPEARANCES:

For the Plaintiff:

For the Defendant
Jed Bryant:

For the Defendant
Lenora Bryant:

THE HONORABLE JOHM FITZGERALD
Circuit Court Judge

Sturgas, South Dakota

March 20, 2025, at 8:30 a.m.

Patricia L. Meyers, Attorney at Law
P.O. Box 560
Rapid City, South Dmkota 57709

N. Drew Skjoldal, Attormey at Law
E.O. Box 759
Spearfish, South Dakota 57783

Hellen B. Willert, Attorney at Law
618 State Street
Belle Fourche, South Dakota 57717
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Q
A

Tell me what vou understood about the deed between Paul and
Marion Enutson.

Well, what I understood about it was that Dag effectively
transferred the deed to Marion for a dollar, and then after
that, Marion transferred it kack to me and Jed for —— after
a period of time then for that same dollar.

Now the desd is dated 3/2 of 1994, correct?

Yes, ma'am.

How old were you then?

'8947 Idke 17, 16,

And Jed Brvant would ke how old?

13

And was your father 1117

Tes, he was.

And what is your understanding of why vour father
transferred the deed to Mr. Knutson?

Well, he wasn't exactly sure if he was going teo live, you
know, to =ell it or anything like that, so it was out of
protecting his interest in not wanting to see it get lost
to medical back debt and stuff like that due to possible
surgeries or possible acquiring medical debt that he may be
acouiring. So he didn't want it tied up with the medical
costs of his —— of his medical situation at that time.

In 19294, did anyone live on this 40 acres?

What's that?
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A

o

o ¥ 0 P

In 1994, did anyone live on the 40 acres?

No, no one lived there in "94,

MS. MEYERS: I'd offer Exhibit 3, Your Honor.

THE COURT: Any objection, Mr., Skjoldal?

MR, SEJOLDAL: None from me, Your Honor.

THE OOURT: Mr. Willert?®

MR. WILLERT: HNo, Your Honor, no chjection.

THE COURT: It's received.

(BY MS. MEYERS) Now looking at Exhibit No. 4 which is the
next page.

Olcayr.

Mr. Frhutson conveyed or gave your dad a warranty deed dated
March 12th of 1996, correct?

Correct.

Do yvou know why?

I do not.

Okay. &and at that time vou would have reached the age of
majority in 19957

Yeah, I would hawe been about 18,

And your brother Jed would have still been, what, about 14
at that time?

2bout 14, yes,

MS. MEYERS: Now 1'd offer Exhibit 4, Your Honor.

THE COURT: Any objection, Mr. Skjoldal?

MR, SEJOLDAL: HNo, Your Honor.
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Meade County. It is a little uhigque, but vou know, that's
peinted out. It doesn't say judgment and decree of divorce
as the forms I'm familiar with today do. But nonetheless,
you know, this is the sworn decament, and the only way this
can be resolved is this action. So procesd.
MR, WILLERT: Your Honor, I'd like to call Travis Martin.
THE COURT: Okay.
TRAVIS MARTIN,

called as a witness, being first duly sworn, testified as
follows:

DIRECT EXAMTNATTCN
BY MR. WILLERT:
Mr. Martin, could you please introduce yourself to the
court?
Yes, I am Travis Martin with Black Hills Title Company out
of Belle Fonrche.
And how many offices does Black Hills Title have?
We have an office in Meade County and Lawrence County. We
have an office that we field out of our Butte County
office, that's actuwally Harding County. So Harding, Butte,
Meads, Lawrence, and Weston County.
Is that Wyoming?
Yes, Wyoming.
Okay. And the parties have already stipulated to you being

an expert. And so what is your specialty, would you say?
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I'm a title examiner. A licensed title examiner since
2005. So chain of title is what I do pretty mach all day.
Qkay. &nd how many chalns of title for properties in South
Dakota have you examined over the years?
Frobably too many to count. I would say varying lengths of
title, of chains of title. FProbably betwesn three and five
thousand may be 4 low estimate.
Sure. And that's probably an unfair guestion, but I wanted
ko ask it anyway.

Sz can you describe for the Court what the process and
methodology for examining chain of title is?
Certainly. By law, title companies are to have oopiss of
all documents at the oourthouse. We're a backup for the
register of deeds office essentially. So when we get an
order in for a title search, we pull all of the documents
in that chain of title from the patent, the first document
from the government te the first owner to present and
examing each one of those documents to follow that chain of
title and to see 1f there's any other encunbrances on the
property. BAnd then we further take that == our search to
the courthouse itself to compare cur documents against the
county register of deed's office to make sure there's no
discrepancies, and if there are, we point those aut to each

other to make sure cur documents align.

Q Okay. &nd is part of your business with Black Hills Title
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te produce owner and encumbrance reports?

fas.

And what 1s that?

An owner and encumbrance report, or O4E report, hasically
Just shows ownership of the property, how the property is
vested, and it would show any other —- specifically liens
on the property, whether that be mortgages or judgments or
county liens, things like that. Also the taxes would show.
Okay. And vou've been sitting in court throughout the
course of this trial, corredct?

Yes.

Are you aware of whether an OGE report was produced?

Yes.

MR. WILLEET: May I approach, Your Honor?

THE COURT: TYes.

(BY MR. WILLERT) I'm going to hand you what's marked as
Ezhibit B. If vou could make a moment and review that,
please. And do you recognize Exhibit B?

I do,

What is it?

That is an O&E report that was produced at the request of
yvour office, I believe,

And is this a fair and acourate copy of what you say it is?
Tes,

ME. WILLERT: Your Honor, I offer Exhibit B.
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THE COURT: Any cbijection, Ms. Mayers?

Ms. MEYERS: No cbiection.

THE COURT: Mr. Skjoldal?

MR, SEJOLDAL: Mo objection.

THE COURT: It's receismsd.

(BY MR. WILLERT) Mr. Martin, I'm going to ask you to flip
to Exhibit 2 which sheuld be up there in front of you.
Yes.

And does this OLE report cover the property identified in
Exhibit 2 in Section 177

Yos, it does have portion of that property, specifically
the southwest guarter of the southwest quarter in Section
17 of Township Four, Range Saven.

Okay. and if we flip to Exhibit 3, we have another
warranty deed. Is this deed conveying some interest in
that came property?

Yes, that's correct.

And let's flip to Exhubit 4. And here we have another cGeed
from Marien Enutson to Jed and Jay. Does this deed convey
some interest in that same property?

Yo 1t dbes:

Okay. And so this O&FE report, Exhibit B, does this
disclose the current owners of record for this property?
We believe it would, yes.

Olay. And how 15 the property owned according to the
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oimers of record?

Par our research in the county records, we determined that
Lenora E. Brvant owned a divided one-half interest, and
then ancther half interest was shared by Jay Christian
Bryant and Jed Allen Bryant as joint tenants.

And what is joint tenants, what does that mean?

They own a portion of the entireby of the whole, and 50 in
this case their whole is a half, if that makes sense. They
own a half interest as jointly together. 3o they own the
whale together.

And in your decument, in Exhibit B, 1t also says with the
right of survivorship. What does that mean?

That if one of them were to become deceased, the property
or their interest in that property would then transfer to
the other joint owner.

And so what would the ownership relatienship be between
Lenora in relation to the boys' interests?

That cwnership interest would be as tenants in common.

And what does that mean?

That there's no right of survivorship implied there. She
owns it by herself as a half interest, and the boys would
ovmt theirs as Jjoint tenants, their half interest. So
there's no — basically there's no right of survivorship in
a situwation like that. The joint tenancy —— you'll need

one to sell, or both to sell.
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Q

Correckt.
Are you aware of any written documents being recorded with
the Meade County Register of Deeds that would set forth the
nature of Paul's claim, interest or charge in terms of
enforcing the divorce stipulation in Exhibit 17
Mo, we didn't find any recorded documents with the register
of deeds office.
If any such documents existed and were in fact recorded
with the register of deeds office, would that be reflected
on the O&E report?
Yeah, we would -—— on an O&E we probablly would have made
exception to 1t in the wvesting. On a standard to e
determined title search, or title search, it would show as
an exception to the title,
But again, that would only happen 1f there was such a
document that was recorded?
Correct, or we had been presented with it or made aware of
IC.
MR, WILLERT: That's all the questions I hawe for now, Your
Honor.
THE COURT: Okay. Ms. Meyers, cross?
M5, MEYFRS: Yes.

CROSS EXAMINATION
BY M. MEYERS:

I note on Exhibit B on the very last — or second to the
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last page that it states, ™This is not a title report,
since no examinaticon has been made of the title." What
does that mean? I mean you said it's apn O8E. How 1s it
different?

It's not taitle insurance, s «= won't insure off of an OLE
report. I can't write a title policy based on just an O&E
report. OQure liabality 1s less as far as an OLE report
goes,

So you're looking at doouments that are recorded at the
register of deeds office, correct?

Correck.

And you look -- do you actually run the parties' names
through the UJS e-courts website?

Correct.

And if a stipulatiecn, child custody and property settlemsnt
agreement that's marked as Exhibit 1 up there showed wup on
the IS website, would you have cbitained a copy of
Exhibit 1 to review?

Fotentially. Again, it depends on the age. This is over
20 years old, and again, title companies generally feel
that at that point in time if there was an action to be
brought as far as issues with that, it would have been
dizclosed and brought of record at that point, or by that

time.

Q So per your own internal policy, vou wouldn't have bothered
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Correck, yes.
Okay. And your company believes that, as you've stated,
it's Lencra E. Bryant as to an undivided one-hali interest,
and then Jay and Jed Bryant as joint tenants to the other
undivided one-half interest, oorrect?
Correct.
Thiz Exhibit 1 that you'wve been handed today, does that
change your opinion that's stated in this owners and
encurbrance report?
Not necessarily. Per the record, this is the ownership.
Without —— I guess wathout these proceedings and knowledge
of this isspe, we would have — we would have presented
title like this without any exceptions. Title companies
are risk mitigators. I guess even further than that, we're
risk eliminaters. 5S¢ we are dealing with risk here.
Without an issue being brought forward, we would say that
this was the title or the ownership interest as per the
record and that's where we would leave that, but if we were
to insure this property at this point knowing that there's
this action going on, we would make exception to that and
want it ¢leared up so there's no risk to a futurs huyer.
I understand.

and one last question. Belng presented this document
that's marked as Exhibit 1, does this document extinguish

Lenora K. Bryvant's ownership from a title perspective?
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A It does not.

MS. MEYERS: I'mgoing to -- excuse me. I'm going to
object. It calls for a legal conclusion.

THE COURT: Well, it's overruled. He can == I'll consider
. o

MR. SEJOLDRL: If I can restate.

(BY MR. SKJOLOAL) In your experience, you're an exgsert in
title examination. Being presented with this Exhibit 1
that is before you, dees that extinguish Lenora K. Bryant's
ownership interest in this propecty from a title
perspective?

MS. MEYERS: Same objection. Calls for a legal conclusion.
THE COURT: It's overruled. He can answer.

We would look at that doocument and say that it does not on
itself extinguish her interest. We would want something
nore of record in the public record in the register of
deeds office against the land records to show that that was
extinguished, that's why we would call for some kind of
deed or an action.

MR. SEJOLDARL: Thank you, sir.

THE WITMESS: Yeah.

THE COURT: Mr. Martin, before I let Mr, Willert
re—examine, I have a couple questions.

THE WITMESS: Certainly.

THE COURT: Do yvou lknow what the title standard was in
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effect back in the early 199057

THE WITMESS: I don't know what those exactly were.

THE OOXURT: ©Or the mid-19%90s?

THE WITHESS: No. I came into the title company in 2004, I
believe —

THE COXIRT: Okay.

THE WITHNESS: — 15 when I started. And the new standards
I think were 2002 had taken effect by then.

THE COURT: Mr. Martin, how many quiet title trials hawve
you testified in in the past?

THE WITHNESS: TFortunately I've not been called to testify
to quiet title.

THE COURT: You've naver been in a guiet title action
trial?

THE WITHESS: No, wa've been —-- our coouments have been
subpoenaed of oourse and presented by the attorneys, but
not personally.

THE COURT: Okay. Would you agree that the ingredients of
a cdeed are that it have a description of the propercty to be
conveyed?

THE WITMESS: Correct, yes.

THE COURT: 8worn to by the grantor?

THE WITHESS: Yep.

THE COURT: And contain a consideration?

THE WITHESS: Yes.
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THE COURT: ©Okay. Does that stipulation oontain the
elaments of a deed?
THE WITHESS: I'm trying to get the exact paragraph here.
I don't know that I see consideration discussed. I would
say it wouldn't meet the requirements of a deed.
THE COURT: ©kay. Thank you. Me. Willert, you can
redirect.
MR. WILLERT: I have no further cquestions, Your Honor.
THE COURT: Okay. Ms. Meyers?
MR. WILIERT: I guess, Your Homor, I'd object to recross
with there having been no redirect.
THE OQOURT: But I asked guestions so I think that anvbody
at rhat point can ask further cuestions when the Court
asked a couple questions, =o I'11l let her.

FECROSS EXAMINATION
BY MsS. MEYERS:
Beading Exhibit 1 as a whole, it's clear that the
consideration was I get this property, you get that
property, right? If you lock at exhibit — at paragraph
Roman numeral nine and paragraph Roman numeral ten in
conjunction with Roman numeral 17. YI'm going to give you
this., You're going to give me that." That's
consideration, isn't it?
MR, WILLERT: I'd object, ¥Your Honor: That's calling for a

legal conclusion.
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STATE OF S0UTH DREOTA X
} S5. CERTTFTCATE
COUNTY OF MEADF }
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Circuit, do hereby certify that I reported in machine
shorthand the procsedings in the sbive-entitled matter and
that pages 1 through 6%, are a true and correct copy, to
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proceedings had before the HONORARLE JOHN FITZGERALD,
Circaat Court Jusgs.

Dated at Sturgis, Scuth Dekota, this 6th day of

Buest, 2025,
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Begistered Professional Reporter
My Commission Expires: 2/2/28
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Honor. I think I have a viable claim in the probate action
that would impact both -— you're going to hear the same set
of facts from both parties in the same case, in each case,
s0 we could do it twice, or we could do it once, that's
what I'm suggesting.

THE CXIRT: I'we got a couple gquestions for you, Ms.
Meyers., S0 who is Marion Enutson, a single person?

MS. MEYERS: Well, that's the whole — kind of the
interesting twist in this case is that Ms. Lenora Bryant
should have quitclaimed her share of the land to Paol
Bryant after the divorce. That may or may not have
happened. There's no deed of record from Lenora to Paul,
but Paul at same point believing he owned the land, wholly
owmred the 40 acres, deeded the 40 acres to Marion Enutson,
a friend of his, and Marion Knutson then deeded the

40 acres to the two boys, which iz what I believe was the
intent of the decedent all along was that his two boys
inherited these 40 acres.

Lenora Bryant now 1s claiming a one — or a one-half
interest in the 40 acres. I think I have claim against the
estate and against Lenora Brvant to bring that back into
the — that 40 acres — her share of that 40 acres, or what
she claims is her share of the 40 acres, back into the
estate of Paul Bryant.

THE COURT: ©Okay. 8o Paul by warranty deed or quitclaim
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ordered it twice and I can't get it?

But anyway, Judge, I think that I disagree with Ms.
Thomson that a cause of action is in fact a claim that the
estate can assert, and Paul Bryant oertainly has a cause of
action against Lenora Bryant for -- the estate of Paul
Bryvant for her refusal, or her claim, contimued claim
apparently, according to Ms. Thomson's assertions, of
ownership to this 40 acres, and I have not been able to get
the title company to give me a chain of title. Maybe Ms.
Thomson will have betifer luck with them, but I have not
found the deed from Paul to Marion. But I believe that
Paul believed after the divorce he owned the entire
4 acres, and I think Ienora believes that too, but I have
not Joined her as a party. There has not been an order
entered to allow me to amend the complaint yet to assert
that claim against Ienora. But I don't see any purpose in
finishing the probate, then reopening the probate
essentially and having a special administrator appointed to
div exactly what we're goirgy to do in the probate. They're
the same people. They're the same set of facts. So why
aren't we doing it in one action nNow?

M5, THOMSON: Your Honor, T believe —
THE COURT: Go ahead.
M5. THOMSON: I belisve it's already been stated that Jed

Bryant would hawve a conflict of interest and not be the
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Lenora is a party te the partition whére she has nothing to
do with the estate. There's different parties in the two
actions.

Whatever Jay wants to do with the estate, whether he
wants to formally petition for Jed's removal, for the
appointment of a separate and independent special
administrator or perzsonal representative, he can do. That
has nothing to do with the partition. He hasn't filed the
necegsary documents te make that happen as far as I've
seen. He's free o pursue whatever type of remedy he may
wish related to each action. Joining the two actions
together doesn't make things any more efficient in my
opinion and I'd ask the Court to deny the moticn to
consolidate.

THE COURT: Ms. Mewers, I'l]l give vou the last word.

M5, MEYERS: Well, there really isn't anything te add, Your
Honor. I think title to this matter is confused to say the
least. I believe that the estate owns the cause of action
against Lenora Bryant and that the estate should assert
that cause of action because it's incumbent upon the estate
ta gather all of the assets and a cause of action iz an
asset of the estate,

THE COURT: But can't your client petition for a special
administrator on that issue?

M5. MEYERS: We could, bot then we're raght back here and
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

) 88,
COUNTY OF MEADE ] FOURTH JUDICIAL CIRCUIT
JAY BRY ANT,
46CTV23-000284
Plaintiff,
Y.
NOTICE TO COUNSEL

JED ALLEN BRYANT and

LENORA K. BRYANT,

Defendants.

Please be advised that purseant to SDCL § 19-19-201, the Court will take notice of the
entirety of Paul Bryant v. Lenora Bryant, Meade County Civil Action 90-433, including the
Judgment and Decree of Divorce, dated March 19, 1991, a copy of which iz attached hereto.

Dated this 29th day of Aprl, 2025.

BY THE COURT:

i
Honorable John H. Fitzgerald
Circuil Court Judge
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BTATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
i BB, EIGETH JUDICIAL CIRCUIT
CoOUNTY aF MEADE CIV. HO. 90=-4313
PAUL ALLEN BRYANT, EMrm anata
Plalntiff, w__odeck M
] JUDGMENT ARD
ve. I MAR 19 Y351 DECREE OF DIVGHCE
J
LERCORA KAY DREYANT, .;.?ﬁ G Clerk 1

Defandant L1 Dty

Tha above entitled sction having come on regularly Ffor
trial at the Courtroom of the Courthouse im the County of
Meade, in the Eighth Judicial Circuit ir the City of Sturgis,
seuth Daketa om the 15th day of HMarch, 1991, at the hour of
11:30 o'elock in the a.m.; om that day before the Honorable
Egatt C. Moses, Judge of psald Court in accordance with tha
Stipolation of the parties, by which 1t was stipulated and
agraed that this sction might ba brought om for trial on Hotlon
ef the Flaintiff appeaaring In parson and by his attornay,
Michaal A. Jackley, and the Defendant not appearing in any
manngr, and It appearing to the satisfaction of the Court, and
the Court hereby Flading:

That the Sumobons and Complaint in this saction vara servaed
egre than sixty (60) days prior te the comoencement af thias
action and evidence having baan offered and received in support
of the allegaticones contalned im the Plaintiff's Cooplalint, and
the Court having duly ccopsidered the same, and it appearing to
tha gatisfaction of the Court and the Court hereby Ffinding that
the parties hereto were oarrisd on orf about the 10th day of
Juna, 1975, at Lewiston, Hoatana, and are nev husband and wife.

That the parties have entersd inte a child custody and

-proparcty pettlomeant agrsement betwean them, subject toe tha

approval of the Court; that sald child costody and propacty
cettlenent agressent and the teroo therscof ares falr and
egultable and that the sass should be approved: and that tha
matter heving been submitted to the Court thersasn Ffar its
dacision and tha parties having duly waived in writing the
making and antry of Findinge of Fact and Concluslones of Law and
having agreed, the Court may enter hereim such Judgmant as tha
Court dgoos propar without tha Recesslty of formml dacislon in
the foerm of Findings of Fact and Concluslons af Law ar
atharwiae.

W
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B:.":r-lnt ¥ Brrln!_ :
Judgmant and De a of Divorca .

Fage 2 = Civ. NO. 90-433

How, therefore, on Motion of Michael A. Jackley, Attocnaoy
Eor the Plaintiff, it is heceby:

ORDERED, ADJUDGED AND DECREED AS FOLLOWS:

Ts That the bonds of wpatrimony exleting betwaen thea
Flaintiff and the Defendapnt be and the same hereby Are ast
apide and sach of the partlies is granted the rights and status
of & singls person and that an absolute diverce Le haraby
grasted to the Plaintiff froem the Defendant on the geounds of
extroms Cruslty.

2. That the child custoedy and proparty settlecsent
agreaseant Whioch is denominated "Stipulation, Child Custedy and
Peoperty Settléement Agreement,” and which was ldentified aa
Exhibie *“A" and offered and received in evidence at the trial
of this actiom, be and the same is heceby and Iln all things
approved and coafirsmed, aad that such agresaemant Le hereby
incezporated by cefersnce into this Judgment and Decree of

Diverce with the same force and weffect as though sat forth
fully hezaim.

Datead this 15th day of Mazch, 1991.

BY THE COURT:

i AP

Boott C. HMooen
Cirgult Court Judge

ATTEET: ” ! mm' Eﬂum um
PATRICLA M. WILLIAMS Mol u__gichds_N
Cleck MAR 19 1991

. EE! i . Chark of
By: j_&g (’}’1 ‘_é""‘"""' ﬁ"jm""“" m
nllyuty 0
{SEBAL] _
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P EMENT

For the convenience of the Court, Appellee/Flaintiff, Jay Bryant, will be referred
o as Appellee or Jay, Appellart/Detendant, Lenora Bryant will be referred to as
Appellant or Lenora, Documents from the record of the Fourth Cireuit Clerk of Court are
cited toas SR . The Trial transcnpt will be referred lo as TT

JURISDICTIONAL STATEMENT

Appellee/Plaintifl agrees with the Appellant’s Jurisdictional statement.

STATEMENT OF LEGAL ISSUES AND AUTHORITIES

Issue 1: Whether the Trial Court erred by not quieting title in the property 1o
include 8 one-half ownership interest held by Lenora.

The trial Court held that Lenora was judicially stopped from asserting any claim
to the real property at issue.

Fox v Burden, 1999 5D 154, 603 NW2d 016

Canyon Lake Park, LLC v Lofius Dental, 2005 SD 82, 700 NW2d 729

Bailey v Duling, 2013 51 14, B3TNW2d 351

SDCL 15-2-6(1)

ssue 2: Whether the trial court erred by acting as a psuedo-advocate.

The Appellant/Defendant failed to object to any of the Court's questions or
requests to take judicial notice or for additional briefing on an issue of law raised sua
spomle.

State v Nelfson, 1998 S0 124, 587 NW2d 439

Issue 3: Whether the Trial Court erred in entering the Court’s Findings of Fact and

Comclusions of Law and Judgment Cuieting Title to Real Property,



The Cowrt’s Findings of Fact and Conclusions of Law were correct and supported

by the evidence submitted.
STATEMENT OF THE CASE AND FACTS

PlaintifT and Appellant, Lenora K. Bryant and Paul Bryant divorced on March
19,1991, The parties had two children, Jay Bryant (Appellee) and Jed Bryant, During
the marriage Paul Bryants’ parents conveyved, by warranty deed dated October 18, 1978,
certain real property to Lenora and Paul Bryant as joint tenants with the right of
survivorship, FOF 3. At the time of the divorce, the parties entered a stipulation for the
division of property and custody of their children dated January 14,1991, FOF 4 and
Plaintiff’s Exhibit I. The Court approved the agreement, and a Judgment and Decree of
Dhivoree was entered which incorporated the party’s agreement. FOF 4 Over the ensuing
years Paul Bryant treated the real property at issue herein as his separate property he
neither sought agreement from Lenora nor did she object to his use and care of the
property.

At one point Paul Bryant conveyed by warranty deed his interest in the real
property to Manon Knutson. FOF 13 and Plaintifi™s exhibit 3 Marion Knutson Later
conveyed to fed Bryant and Jay Brani the real property at issue herein as joint tenants
with the right of survivorship. FOF 13,14 and Exhibil 4 Paul Bryant died on November &,
2021and Jed Bryant was appointed as the personal representative of the Estate of Paul
Bryant FOF 17.

Jay and Jed cannot get along. There have been multiple attempts by Jed to
preclude Jay from using the property by means of protection orders. Jay commenced this

action by summons and complaint seeking a partition on Oclober 30, 2023, SR1,2 Upon



discovering that Paul had neglected during his life to pursue recording a deed from
Lenora for her interest in the property pursuant o the Judgment and Decree of Divorce,
Tay amended his complaint to include a quiet title action to quiet title 1o the property and
terminate Lenora’s claim. SR 27,29 Jay attempted to require Jed, as the personal
representative, to enforce the Judgment and Decree of Divorce by moving the probate
court for the appointment of a special administrator to enforce the judament against
Lenora. Additionally, Jay alse moved the Probate Court 1o consolidate the probate and
the quiet title action. These attempts were denied by the probate court. SR 53,176

In the course of the litigation the trial court determined that it would bifurcate the
various claims made by Jay in his complaint to determine first the issue of ownership
rights. The real property al issue in this quiet title action is located in Meade County,
South Dakota and described as:

Township four (4) North, Range Seven (7) East, B.H.M.; Section 17-
Southwest Quarter Southwest Qluarler,

It is acknowledped that no deed or other conveyanee of record with the Meade
County Register of Deeds conveving Lenora’s undivided one-half interest 1o Paul, despite
her agresment to do so. Jay does not dispute that Paul did not seek to enforce this
provision of the decree, apparently believing based upon Lenora’s own conduct that she
was not making any sort of a claim to the property. TT 29; 16-23,

Lenora admitted that she and Paul, in dividing their property in the divorce
proceeding, that the boys, i.e. Jay and Jed, were to receive the land. TT 12 lines 9-11;
Ower the ensuing years Paul and Jay made improvements to the land, moved a mobile

home onto the land to rent to Paul’s brother who lived there and paid rent. TT 24;14-25.



Jed moved a mobile home onto the land and both Jay and Jed made improvements 1o the
land and cared for the land including cutting and selling the hay, fixing fences and
improving 8 road to the mobile homes on the property. TT 26: 16-23, Jed presently lives
on the land and pays and has always paid the real estate taxes on the land.
STANDARD OF REVIEW
Appelles agrees with the Standard of Review set forth by the Appellant in her
bricf pages 8-9.
ARGUMENT AND AUTHORITY

ISSUE 1: The trial Court did not crr by quieting the title in the names of Jed
and Jay Bryant as joint tenants with the right of sorvivership.

Initially, Lenora contends that Jay's claim nvust fail because the statute of
limitation to enforce the Stipulation and Judgment as incorporated in the Judgment and
Drecree of Divorce is 20 vears and that because Paul failed to enforce the Stipulation
within the twenly year statute of limitations that Jay has no ability to enforee the Decree
and essentially that Lenora is not bound by the Decree. SDCL 15-2-6(1) provides as
follows:

Except where, in special cases, a different limitation is
prescribed by statule, the following civil actions gther than

for the recovery of real property, [emphasis added] can

be commenced only within twenly years after the cause of

action shall have accrued;

{1} an action upon a judgment or decree of any court of this
There can be no dispute that this is an action to determine the respective

ownership interesis in the property and {0 recover any inferest that Lenora now claims to

the land. Jay is attempting to recover the undivided one half interest in the real property



that Lenora was supposed to convey 10 Paul pursuant to the Judgment and Decree of
Divorce. This one-half interest would have been part of Paul’s estate and Jay was a
beneficiary of his father’s estate,

Lenora raises the issue of Jay's standing to raise or pursue this claim to quiet title
despite her own admission that it was always the intent of herself and Paul that the hoys
(Jed and Jay) were to receive the property. TT 12; 9-13 and TT 13; 5-10. Additionelly,
under the case of Fox v Burden. 1999 SD 154, 603 NW 2d 916, Jay clearly has standing
lo assert this claim. While it is well settled that diveree stipulations are governed by the
law of contract; their interpretation is a matter of law for the Courls to decide.” Hispen v.
Hisgen, 1996 5D 122, P4, 554 N'W2d 494, 496({citations omitted). The Court in Fox,
supra af P6 stated “[t]o determines “the proper interpretation of a contract the Couwrt must
seek 1o ascertain and give effect to the intention of the parties.” Citing to Singpicl v.
Mo, 1998 SD 86, PB, 582 NW2d 718 (additionel citations omitted)

In the instant case the agreement specifically provides that Paul was 1o become
the sole owner of the land at issue and this agreement is ratified and confirmed by
Lenora's admission that the 40 acres went to Paul while she received other real property
in the divorce. The intent of the parties clearly expressed by Lenora was that the boys
were to get the 40 acres. TT 12; 9-11; TT12; 5-10. Additionally, Lenora accepted the
benefit of her agreement to convey her interest by sccepting the real property identified in
ihe agreement she was to own free of any claim by Paul. The trial court did not even
have to determine the intent of the parties as it was clearly stated both in the agreement

and by Lenora, who only now is asserting a claim to the land, Land that she agreed to



convey to Paul and was ordered to comvey to Paul pursnant to the Judgment and Decree
of Divorce,

in Wehrkamp v. Wehrkamp, 2009 SD 84, 773 N'W2d 212 the Court clarified its
holding in Fox v, Burden, 1999 510 [ 54,603 NW2d 916, stating;

While we have consistently applied contract principles to
the interpretation of a Divoree agreement, when it comes to
the limitations period for purposes of Enforcement of the
agreement, if it is incorporated into the divorce decree such
Agreement merges into the decree and becomes part of the
Jjudzment.

In Fox, supen, the Court found that the daughter of the parties had standing to
enforee the judgment and decree of divoree, the Court noted that *[a]n equitable right in
the [insurance] policy may arise from a settlement of property rights in connection with a
divorce proceeding is not questioned.” citing to Bentley v. New York Life [nsurance Co.
488 NW2d 77- T9(1992) quoting Jaceby v Jacoby 69 SD 432, 434, 1INW2d 135(1943),
Thus, Jay was a third-party benehiciary of the settlement agreement of the parties.
Additionally, Paunl died testate and his will provided that only Jay and Jed were to be his
heirs. As to the fact that Paul transferred his interest at one time to Marion Knutson,
Jay™s undisputed testimony (which is supported by the Fact that Marion Knutson
ultimately conveyed the land to Jed and Jay, after Jay reached the age of majority) was
that Paul did so because he was afraid he would lose the land due to medical bifls.

Similar to the facts in Fox, supra, there is a specific reference to the land in the

agreement and as such Lenora’s rights to the land were contracted away by her signing of

the agreement. In Wehrtkamp v. Wehrkamp, 1984 SD 357 NW2d 264 (SD1984) in

addressing the division of future eaming capacity acquired during the marriape due 1o the



acquisition of an advanced degree during the mamiage the Court commented “this case is
a classic situation requiring application of equitable principles to prevent am extraordinary
injustice.” In the inglant case, to deprive Jay of the benefit both his father and mother
intended for him to have under the terms of their divorce agreement would be an
extraordinary imjustice.

A. The Statuie of Limitations contained in SDCL 15-2-6(1) does not
apply under the facts of this case.

Lenora claims that the statute of limitations precludes any enforcement of the
decree of divorce. However, it 15 clear that Lenora contracted away any ownershap in the
property she may have had during the marriage. Her failure 1o execute the deed as
required by her own agreement created a cloud on the fitle 1o the land which needs 1o be
resolved. In the alternative the action is for the recovery of real property.

B. The Title Standards did not divest Lenora of her ownership interest in

the property

Jay concedes that the Title Standards did not divest Lenora of any ownership
interest she may have had in the property despite the fact that she clearly waived and
contracted away her ownership interests in the property in question.

C. A quiet title action is the only remedy available to Jay

As set forth in the probate file both Jed Bryant and Lenora Bryant vigorously
opposed both a claim made in that proceeding on behalf of the Estate of Paul Bryant, they
opposed consolidation of the Estate file with the Probate file. The Estate of Paul Bryant
should have been allowed the opportunity to enforce the decree of divorce against

Lenora. The Probate Court disagreed thus the only avenue for & legal remedy is the



equitable remedy provided for by the quiet title action contained in SDCL £21-41 which
specifically allows the Court to address competing or adverse elaims to the same real
property. Jay is asserling the claim apainst Lenora both purssant to his own deed but also
as an heir to the assets of Paul Bryant and these 40 acres if Lenora retained an interest
post-divorce, the claim against Lenora to force her to relinquish such claim is an asset of
Paul Bryant’s estate,

ISSUE 2: A. The Appellant failed to raise the claim that the trial court
acted as a Pseudo-Advocate

It is the well settled principle of this Court that “[(}o preserve issues for appellate
review litigants must make known 10 trigl courts the action they seek to achieve or object
to the actions of the court, giving their reasons.” State v Nelsop 1998 8D 124, p. 17,
387 NW2d 439, 443, The trial court gave notice to the respective parties of its intent to
consider the issue of judicial estoppel on Aprl 11, 2025, SR 110. AL no time did
Lenora’s counsel object to the Court's consideration of the issue of judicial estoppel
although counse] did claim it was unclear to him what issue judicial estoppel may spply
1o,

Finally, Lenora did not raise the issue of the Court acting as pseudo counsel for
the Plaintifl nor was any objection made to the court’s guestions posed to Lenora’s expert
wiiness. Thus, Lenora is barred from appealing these issues now. With regard to the
claim the Court was acting as pseudo-counsel, the questions asked by the Count
apparently had no bearing on the Court’s ultimate decision and the issuc complained of

with regard to the title standards were not addressed by the Court.



B.and C.  The trial court properly applied the doctrine of judicial estoppel
given the facts of this case,

The South Dakota Supreme Court stated in Canvon Lake Park, LLC v Loftis
Dental, 2005 SD 82, P 34, 700 NW2d 729:

Judicial estoppel cannot be reduced to an equation, the Courts will

generally consider the following elements in deciding whether to apply the

doctrine: The later position must be clearly inconsistent with the earlicr

one, the earlier position was judicially accepted creating the risk of

inconsistent legal determinations; and the party taking the inconsistent

position would derive an unfair advantage of or impose an unfair
detriment to the apponent if not estopped. (citations omitted)

Here, Lenora took the position in the divorce proceedings that she gave up all of
her right title and interest in and to cettain real property. That position was adopted and
incorporated into the Decree of Divorce. She now asserts due to the failure of Paul to
compel her 1o comply with the prior order of the Court that she continues to own the
interest in the real property thal she gave up in the divoree proceeding, so that she could
receive free of any claim by Paul other real propesty.

While the Courl raised the issue of judicial estoppel sua sposre both perties were
given ample opportunity to address the issue and it is not uncommon for a trial court to
raise issues of applicable law for the parties to address,

However, judicial estoppel could not apply to Jay taking inconsistent positions in
a probate and in this proceeding since the doctrine “applies to partics wha have
uncquivocaily and suecessfully asserted a position in a prior proceeding: thus they are
estopped from asserting an inconsistent position in a subsequent proceeding.” Bailey v,
Druling, 2013 8D 15, P31, 827 NW2d 351, 362-363. In this case even if Jay had asserted

an inconsistent position in the probate case, he was not successful. Again, to allow i party



to fail to comply with an order of the court specifically ordering her to convey her elaim
10 the real property at issue here (o now assert a claim for that same property 18
undeniably an inconsistent position and would work a grave injustice on Jay.

ISSUE 3: The Trial Court’s Findings of Fact and Conclusions of Law were
corrcet or immaterial to the application of Judicial Estoppel.

It appears that the Trial Court was looking at the totality of the evidence when it
found that Paul believed he had sole ownership of the 40 acres since Paul was idenfified
a% a single person and that he did not describe his interest as an undivided interest in the
40 acres. What the Court concluded was that both Lenora and Paul conducted
themgelves throughow the more than 30 vears post-divorce a5 if a deed had been
delivered and recorded.

The Court was further correct when it found in paragraph 19 of its Findings of
Fact that the Meade County Clerk of Courts records were not examined. If the records
had been examined, the fitle company would have found that the Decree of Divorce
which restored Paul to his status as a gingle person and specifically addressed conveyvance
of this particular property. Mr. Martin simply testified thal he reviewed the documents
fiound in the Register of Deeds office and that is all he is obligated to do because it was
not an O & E report. Mr. Martin further testified that they would not have issued title
insurance solely on an O & E report, TT 47:24-48: 11 meaning that to issus a title
insurance policy a further examination of documents retained by the Clerk of Courts
would also have been examined.

The remainder of the issues raised by the Appellant are not addressed due 1o the

repetitive pature of the argument.

10



CONCLUSION

In conclusion, the facts are not in dispute and the law applied by the trial court to
quiet the title was comrect. The trial court did not divest title from Lenora, it simply
applied the appropriate doctrine to clear the cloud on the title created by the failure of
Lenora to provide the Quit Claim Deed she agreed to exccute and was ordered to provide
to convey her interest in the real property. The cloud on the title was creaied by this
failure, it did not confer ownership on Lenora. As pointed out by the trial coart the
public record of the title 1o this land reflects a deed to Lenora and Paul as husband and
wife as joint tenants with the right of survivorship., the next entry is a Warranty Deed 1o
Marion Knutson by Paul Bryant a single man, demonstrates that Paul Bryant mistakenly
believed that Lenora Bryant's deed as agreed to in their Stipulation and ordered by the
Court had been properly executed and recorded and that Paul Bryant was the fee owner
of the 41} acres, The final deed of record from Manon Knutson to Jay Bryant and Jed
Bryant as joint tenants with the right of survivorship conveyed those same 40 acres. To
hold that Lenora can benefit from her own breach of the Decree of Divorce would work

an extracrdinary injustice on Jay Bryant.

Dated this L,;E day of December, 2025,

PATRICIA A, MEYERS
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PRELIMINARY STATEMENT

Much of the Statement of the Case and Facts as recited in Jay’s Appellee’s Brief
does not cite to the record and injects matters that don’t appear to be a part of the record.
See BDCL § 15-26A-60(5), Appellant Lenora K. Bryant (*Lenora™) adopts and
incorporates the Preliminary Statement, Statement of the Case and Facts, and arguments
as act forth in the Appellant’s Brief in an effort to keep this Reply Brief concise. See
Appellani®s Brief,

ARGUMENT

ISSUE 1: The Trial Court erved by not quieting title in the Property to include a
ane-half ownership interest held by Lenora.

Jay spends most of his effort in relation to Issue [ arguing that he has standing to
try to enforce the Judgment and Decree of Divorce, Appellee’s Brief, pp. 4-7, This fact is
impmtant because he's attempding to prosecute a long-stale legal claim using equitable
relief to bypass the applicable statite of limitations. Jay is required fo rely on the strength
of his own title, and does not do so here, See Appellant’s Brief, p. 9 (citing Morsle v.
Pickler, 28 8.D. 612, 134 N.W. 809, 810 (5D 1912},

Without citing to a particular page or paragraph, Jay cites the Fox v. Burden' case
in suppart of his conclusory statement that *Jay clearly has standing to assert this claim™.
Appellee's Bricf, p. 5. Absent further analysis from Jay on the Fax case, it is quite

difficult for Lenora 1o address this part of the argument. The issues raised in the Fox case

! Fox v, Burden was later overruled to the extent that it applied the six (6) year contract
statute of limitations to enforce a divoree stipulation because the twenty (20) vear statule
of limitations is applicable. See Welnkamp v. Wehrkamp, 2009 5.D. 84, 6, 773 N.W.2d
212, The Wehrkamp case is cited numerous limes in the Appellant’s Brief. See
Appellant’s Brief, pp. 10, 16, and 29,



to toll the statute of limitations were never riscd by Jay in this matier, and the Fox v
Burden case is not relevant to this matter,

Jay's citation to the Hisgen v. Hisgen case is acourate insofar as *Divorce
stipulations are governed by the rules of contract; their interpretation is a matter of law
for the courts to decide.” Hisgen v. Hisgen, 1996 8.D, 122, 7 4, 554 N.W.2d 494, See
alse Appellee’s Brief, p. 5. However, Hisgen 13 not relevant in this matter becanse
interpretation is not an issue and Jay opted to bring a quiet title action instead of an action
to enforce the Stipulationtudgnent and Decree of Divorce.?

Jay's citation to the Welirkamp case is accurate because a divorce stipulation
becomes part of a divorce decree for the purposes of the applicable rwenty (207 year
statute of limitations, See Appellee's Brief, p. 6; this citation was also included in
Appellant’s Brief, p. 10.

A, The statute of limitations to enforee the Stipulation expired years ago,

Paul did nothing to enforce the Stipulation within the tweniy year statote of
limitalions. Appellee’s Brief, p. 3.

... in South Dakota, statutes of limitation are not mere
technicalities. We have consigtently held that compliance
with statutes of limitations is strictly required and doctrines
of substantial compliance or equitable folling are ot
invoked to alleviate a claimant from a loss of his right to
proceed with a clam,
Murray v. Mansheim, 2010 512, 18, Y21, 779 N.W. 2d 379 (internal citations omitied).

*These principles most important to slatutes of limitation are advanced by refusing to

judicially modify the harsh effect imposed by a stanute of limitations.™ fd. *1t is clear that

? Even had Jay brought a specifie performance or other enforcement action and could
establish standing, Jay would be barred by the applicable statute of limitations,



statutes of limitation are in place to prevent the prosecution of stale claims and to punish
litigants wha sleep on their rights.” Moore v. Michelin Tire Co., fne, 1999 510, 152, Y]
25, 603 N.W.2d 513 (internal citations omitted). It is undisputed that Paul slept on his
rights to enforce the Stipulation’fudgment and Decree of Divorce, and his stale claims
cannot now be prosecuted.

Az Jay admits, there is no conveyance of Lenora’s ownership interest and Paul
never sought to enforce the Judgment and Decree of Divorce:

T i ncknowledged that v deed o oiber copveynnce of vecond willy the Meads
Connpdy Regliter of Dviada conveying Lenora's wndielded ope-balf lmlerest (o Panl, despise
Feer agrecmend o do 5o, Joy decs oot dispalc el Pe] did not seek o enlforee lhes
pearvizlon of (ke deses, apparerily balieving bosed opan Lennem's awn costict tha she
wing niod maakimg oay it of a clobn bo (he poopody, TT 29; 16-23,

Appellee’s Brief, p. 3. It is also noteworthy that the statute of limitations expired in 2011
while Paul was still alive (ke passed away on November 8, 2021}, Probate CR 1
(Application for Informal Probare and Appointment of Personal Representative); vee also
Lenora’s argument that the statute of imitations expired on May 20, 2011 at Appeliant’s
Brief, p. 0. Jay also does not dispute the fact that Marion, Jay, and Jed were not good
faith purchasers for vaiue of their interests of the Property. Appellant’s Brief, p. 6, and
Appellee’s Brief. Even if a result is arpuably hatsh, that is no reason {or authority) for
this Court to ignore the applicable statute of limitations.

Tay acknowledges that the proper remedy he seeks in this matter would have been
to enforce the Judgment and Decree of Divorce, See Appellee's Brief, p, 3,

Jay concludes his argument for Issue 1.C with an admission thal he pursues
. ,.the claim against Lenora to force her to relinguish such claim is [sic] an asset of Paul

Bryant’s estate.,” Appellee’s Brief, p. 8. The preceding quote is & judicial admission that



Tay is attempting to enforce the Judement and Decree af Divoree to force Lenora to
relinguish her ownership interest, “It is well-established that 2 party . . . may make
admissions in a brief which are binding upon the party and estops the party from denying
the admission . . . " Estale of Tallman, Matter of, 1997 8.D. 49, 562 N.W.2d 893, §97
{internal citations omitted),

Enforcement of the Judement and Decree of Divoree in thia matfer is subject to
the twenty (20) year statute of limitations that expired May 20, 2011, See Appellant’s
Brief, pp.10-11.

Jay seems to argee that: the twenty (20) year statute of limitations in SDCL § 15-
2-6(1) is not applicable, and that Jay seeks to ‘recover” real property, In reality, Jay is (at
best) attempiing to divest Lenora of her ownership interest in the property because he
asserts that “Jay is attempting to recover the undivided one-half intevest in the real
property Lenora was supposed to convey to Paul prosnani to the Judgment and Decree of
Divarce.” Appellee’s Brief, p, 5 (emphesis added).” The only way for Jay to divest
Lenota of her individed one-half record ownership interest in the Property is to enforee
the Stipulation'Sudement and Decree of Divorce, for which the twenty (20) year the
statute of limitations in SDPCL § 15-2-0(1) applies.

Jay docs not point this Court to any authority to pet around the now-expired
statute of limitations, Appellee’s Brief.

The Trial Count clearly crred by not applying the relevant statute of limitations

and determining that Lenora owns an undivided one-half interest in the Property.

3 This also begs the rhetorical question — how could Jay get back or regain {i.e.,
*recover’) something that he never had?



R. The Title Standards did not divesi Lenora of her ownership interest in
the Property.

This issue will not be further addressed because:

Jay concedos thel the Titke Stardards did wet diviest Tegara of amy ownorship
bntorest she may have bad in the propery despite the foct thit sise chearly wailved and
cemizaeted away e ovsership inleessia da the propesty in question.

Appellee’s Brief, p. 7.

. Jay cannot use an equitable guiet title action to divest Lenora of her
inferest in the Property.

Jay cannot use an equitable quiet title action to divest Lenora of her ownership
interest in the Property. Jay does not deny that he is using the quiet title action o seek
equitable relief. Appellee’s Brief.

Jay’s argument relating to using a quiet title action to divest a recond owner of her
interest in veal property is four {4) sentences long and Jay does not point the Court to any
authaority in support of his argument, Appellee’s Brief, pp. 7-8.

Interestingly, Jay admits that enforcement of the Judgment and Decree af Divoree
was the appropriate avenue to obtain the relief he seeks: “[tThe Estate of Paul Bryant
should have been allowed the opporiunity to enforee the decres of divorce against
Lenora.” Appellee’s Brief, p. 7. Jay goes on 1o state that "[t}he Probate Court disagreed
thus the onfy avemie for a legol remedy is the equitable remedy provided for by the quiet
title action....” Appellee’s Brief, pp. 7-8 {emphasis added — a legal remedy is not an

equitable remedy). However, this assertion is not acenrate because Jay could have

* However, Jay's statement aboul divesting Lenora of her ownership interes! is also an

admission that this case is about divesting Lenora of her ownership interest in the
Property {as opposed to *recovery” of real property). See argument on [ssue 1A, above,



appealed the decision in the Probate Court — but didn’t.?

Jay ends his argument on this issue with ™ . . . the claim against Lenora to force
her to velinguish sach claim is [sic] an assct of Paul Bryant's estate.” Appellee’s Brief, p.
8 (emphasis added).®

Because Paul had a legal remedy to divest Lenora of her ownership interest (or
foree her to relinquish her ownership interest) in the Property by enforcing the Stipulation
via the Judgment and Decree of Divoree within the twenty year statute of limitations,
Lenora cannot be divested of her ownership interest in the Property under the Stipulation
using equitable relief: “ . . . a party cannod have an equitable remedy if an adequate legal
remedy is available.” Wold v. Lawrence Counfy Com'n, 465 N.W 2d 622, 624 (3.D.
1991) {internal citations omitted).

Under the cireumstances, the Trial Court cleardy erred when it granted equitable
relief to divest Lenora of her ownership interest in the Property because a Jegal remedy
was available to enforce the Stipulationtfwdgmenf and Decree of Divorce. Jay points this
Court to no authority allowing equilable remedies just because a legal remedy has
become stale due to expiration of the applicable statute of limitations.

ISSUE 2: The Trial Court erved by acting as a Prendo-Advocate,

* However, even had Jay appealed and obtained a favorable result, the applicable twenty
(207 year statute of limitetions would still resolve the matter in Lenora’s favor,

% This is further acknowledgment from Jay that this case is not about the *recovery' of
real property, but rather to divest Lenora of ar force her to relinguish her legal record

ownership interest in the Property.



A. The Trial Court erved by pariicipating as a pseudo-advocate.

The Trial Court erred by participating as a pseudo-advoeate,

Jay's only citation to authority supporting his argument under Issue 2.4 is to the
State v. Melson case, which in turn that case cited to SDCL § 23A-44-13 (South Dakata’s
Criminal Frocedure code) and is not applicable in this civil case. Stare v, Nelvor, 1998
S, 124, 97, 587 N.W.2d 439; see alse Appelles’s Brief, p. 8. However, Lenora agrees
thit generally issues should be preserved at trial — the problem in this case is there does
not appear to be any procedural mechanism other than an appeal to raise such issues post-
trial and afier the Trial Court has already made its decision.

The cireumstances in this case ave not too different from the circumstances in the
recently decided May v, First Rate Excavale, Ine. ov Ally v. Foung cases argued in the
Appellant’s Brief. See Appellant's Brief, p. 13 (citations to the Mgy and Ally cases).

While a Trial Comt may raise the issue of judicial estoppel under the Hayes case
{wee Appellant’s Brief, p. 12), Lenora asks the Supreme Cowrt to find that the Trial Courl
erred by raising the issue of judicial estoppel under these circumstances and for the other
reasons Lenora has outlined because it was inconsistent with prohibitions against a Court
acling a8 a pseudo-advocate, However, this issue may become moot should this Count
reverse the Trial Court on Issue 1,

B. The Trial Court erred by applying judicial estoppel in relation to the
Stipulation.®

7 Lenora’s Appellant Brief appears to be missing a record citation on page 14 — it does
not appear a supplemental Clerks Certificate for Record on Appeal has been prepared
after the filing of the transcripts ordered for this appeal — the citation on page 14 o the
trial transeript is found on Appendix pages 36-38.

& Jay combined Issues 2B and 2C into the same asgument, but Lenora will keep these
separafe issues divided for clarity in her argument,



The Trial Court erred in its application of judicial estoppel in regards to the
Stipulation, Jay argues that . . . Lenora took the position in the divoree proceedings that
she gave up all of her right tite and interest in and to certain real property™. This is not
true because the Stipulation expressly contemplated her having to take additional steps in
order to actually convey her interest — 1.e. the execution and delivery of a deed; in the
ahsence of Lenora executing and delivering & deed, Paul’s remedy was to enforce the
Stipulation via the Sidgment amd Decree of Diverce, subject (o the applicable statate of
limitations,

Iy points this Court to zero authority fo refole the facts that:

[t}e view the Stipulation itself as a grant or convevance

divesting Lenora of her interest in the Property would

require a position that said Stipulation was a conditional

grant, which cannot be done: “A grant cannot be delivered

to the grantee conditionally.” S8DCL § 43-4-8 (in relevant

part). Furthermore, an agreement to convey real property is

not an actual grant or conveyance of any real properly. See

Stacey Taylor Trippef Special Trast v, Bleving, 1996 5D 2%,

545 N.W.2d 216.
Appellant’s Brief, p. 15, Likewise, Jay does not peint this Court to authovity to ignore the
fact that there has not been a transfer of Lenora's interest in the Property or application of
SDOL § 43-4-1 wherein “title to property is conveyed from one living person to another,™
SDCL § 43-4-1; see alse Appellant’s Brief, p, 15,

There is no transfer of Lenora’s interest from Lerora to another individual * CR,

The legal remedy of enforcing the Judgment amd Decree of Divorce was available to Paul

¥ Jay admits that “[iJt ie acknowledged that no deed or other conveyance or record with
the Meade County Register of Deeds conveying Lenora’s undivided one-half interest to
Paul [sic] despite her agreement to do so." Appellee’s Brief, p. 3.



Bryant, however that legal remedy expived in 2011 due to expiration of the statute of
limitations while he was still living. Probate CR | (Application for Informal Probaie and
Appointment of Personal Representative), see also Lenova’s argument that the statute of
limitations expired on May 20, 2011 at Appellant's Brief, p, 10, Jay does not point this
Court to any authority supperting the proposition that an equitable remedy can be used to
avoid the potentially harsh consequences of Tailing to prosccute a legal remedy before the
applicable statute of limitations expires.

The Trial Court clearly erved by applying judicial estoppel in relation to the
Stipulation, and should be reversed.

C. The Trial Court erved by not applying judicial estoppel in regards to
the Probate proceeding.

If application of judicial estoppel is appropriate in this matter, it should be against
Jay in relation to the Probate proceeding. Jay argues that *[f]n this case even if Jay had
asserted an inconsistent position in the probate case, be was not successful.™ Appelles’s
Brief, p. 9.

Jay aptly cites the Bailey v. Diling case insofar as the prior success ole ™. .,
applies to parties who have unequivocally snd successfully ssserted a position in g pripr
proceeding; thus, they are estopped from asserting an inconsistent position in a
subsequent proceeding.™ Batley v, Dulfng, 2013 8.1, 15, 827 N.W.2d 351; see also
Appellee’s Brief, p. 9.

However, the Baifey case went on (o state;

Maost circuits have refused to apply the doctrine of judicial
estoppel unless the inconsistent assertion in the subsequent
litigation was adopted in some manner by the court in the

prior litigation, On the guestion of prior suecess, the
problem with defendants’ avgument is that there was no



resolution from the IRS on whether the Trust was valid,
Bailey v. Diding, 2013 5.D, 15, 827 N.W.2d 351 (internal citations omitted){emphasis
added). The probate court did, “in some manner, adopt Jay's argument insofar as a
different proceeding outside of the Probate was necessavy to enforee the Judpment and
Decree of Divarce.

Tay did not address Lenora's argument in relation to analysis under the Fealy
cases. See Appellant’s Brief, pp. 16-18. However, this Court likely needs not to address
this issue because the Trial Court should be reversed on Issue |, making this issue moot.

To the extent this issuc is not moot depending on this Court®s determinations on
the other issues, the Trial Court learly erred by not applying judicial estoppel against Jay
in relation to this matter and the Probate, and should be reversed,

ISSUE 3: Whether the Trial Court ereed in entering the Court's Findings of Faet
and Conclusions of Law and Judgment Quieting Title to Real Property.

The Trial Court cleardy erved in entering Findings of Fact 13, 15, 16, 19, and 22,
and Conclusions of Law 7, 12, 17, 21, 22, and 24. CR 126-131; A 1-9; see SDCL § 15—
6-52{a); see also the Appellant's Brief, pp. 19-27.

Jay offers no authority in support of his avguments on Issue 3. Appellee’s Brief, p.
|0, The only specific Tinding that Jay defends in this appeal is Finding of Facl 19, which

slates;

P O July 28, 2023, Black Hillks Title fsued s Cwner's end Encumbresce Repocban tle sitjes)
propeity whach indicaies, =1, enors K. Beyant- os g0 aeoundivided one-hail inierest™ in the oibdect
penperty, and “Tay Chrisifan Bryant and Jed Allan Brpanl, w8 o e omndisldad ome-lisllinterest” In |
I sivthjoc! property, and (hal, " Mjo exasninmlion hed been made al the title... ind jtho Fepon)
“en|es] sl Incliude sdditond moliers which might have been digciored by an examdnation o the |
pecond tinle" Answer and Coanierginim of fd Adlen Bryant, Exhibal &, (ed e, 38, 2023, In |
ity words, she Mapde ety Cleck of Covnts’ retonlh were aal coamined '

CI 127; see alse Appellant’s Brief, pp. 22-24 and Appellec's Brief, p. 10,
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Jay points this Courl to zero evidence o refute the arguments made by Lenora in
this appeal or to substanliate his assertion (hal Finding of Fact 19 was correct, In facl,
during Jay's cross examination of Mr. Martin, Jay specifically proved that the record title

documents and the Court database (U118 e-Courts) were used:

U@ Sooyou're Losklag ab doocuments That are recordsd Ak phe
L1 reJlztar of doods affice; corvest]

I A Curreck,

12 | @ fnwl oyou look — di you actually noan the parties’ pames

1] Chreggin Ches RS @-ooqirTs wpbshife?

14 | B Doreeck,
CR ;A3 TT 48:9-14, Jay points to no facts refuting Mr. Martin's expert witness
testimony that he reviewed the record title and the Court’s records in order [o produce the
O & E Report, See Appellee’s Brief,

Because Jay did not address the various other Findings of Fact and Conclusions of
Law Lenora asserts were erroncously entered, Lenora relies on her prior arguments, See
Appellant's Brief, pp. 19-27,

The Trial Court should be reversed for clear ervor in entering Findings of Fact 13,
15, 16, 19, and 22, and Conclusions of Law 7, 12, 17, 21, 22, and 24,

CONCLUSION

The Trial Court clearly erred by not determining that Lenora is the record owner
of an undivided one-half interest in the Property, and it erred in its entry of the various
findings of fact and conclusions of law as cutlined herein and in the Appellant’s Brief,
The Trial Coust further erred by participating as a pseudo-advocate and not determining
that Jay did not have standing to enforee the Stipulation.

Lenora requests this Court reverse the Trial Court, remand fior a determination

that Lenora owns an undivided one-half intevest in the Property, and enable the bifurcated
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case to proceed with adjudication of the partition action,

Dated this this 16 day of December, 2025,

BENNETT MAIN GUBBRUD & WILLERT, P.C.
Altormneys for Lenors K. Bryanl

By {(—w

Kellen B. Willert

618 State Street

Belle Fourche, S0 37717
(605 B92-2011
kellemibellelomy comr

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]

[CERTIFICATE OF COMPLIANCE TO FOLLOW]
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¥ T
COMES NOW, the Appellant, Lenora K. Bryant, by and through her attorney of
record, Kellen B, Willert, of Bennett Main Gubbrud & Willert, P.C., 618 State Strect,
Belle Fourche, South Dakota, and pursuant to SDCL § 15-26A-66{4), hereby certifies
that she has complied with the type volume limitation of SDCL § 15-26A-66(4) in that
the Appellant’s Reply Brief is double-spaced and proportionally spaced in Times New
Roman, 12-point, with 2 total word count of 3,101 and a total character count of 15,349,

The Appellant’s Reply Brief and all copies are in compliance with this rule.

Diated this this 16 day of December, 2025,

BENNETT MAIN GUBBRLUID & WILLERT, P.C.
Attorneys for Lenom K. Bryant

By: L
Kellen B, Willert
618 Stale Street
Belle Fourche, 8D 57717
{605) 892-2011
rellentalbellelaw. com

CERTIFICATE OF SERVICE AND FILING

I, Kellen B, Willert, attorney Tor Lenora K. Bryant, do hereby certity that on the

16™ day of December, 2025. I caused a full, true, and complete copy of Appellant®s

Feply Brief to be served electronically through the eFileSD electronic filing system upon:

M. Drew Skjoldal Patricia A, Meyers

Attorney for Jed Bryant Attorney for Jay Bryant

P.0. Box 759 3422 Brookside Drive
Spearfish, SI) 57783 Rapid City, 8D 57709

{605) 642-2757 (603) 3904551
drgw(ilspearfishiaw. cop Pal.meyersi@gniideonsivork,con
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I further certify that on the same day | cansed the Appellant’s Reply Brief to be filed
electronically through the eFileSD elecironic filing system and the original Appellant’s
Reply Brief to be filed by ULS. Mail with:

Shirley Jameson-Fergel

Clerk of the Supreme Court

State of South Dakota

00 East Capitol Avenue
Pierre, 8D 57501-5070

SCClerkBriefsimigs. state.sa ns

by depositing said copy in envelope securely sealed with first class postage thercon fully
prepaid in the 1S, Mail in Belle Fourche, South Dakota, and addressed as shown abave,

Dated this 16" day of December, 2025,

By: ;;ffvj B

Kellen B, Willert
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