IN THE SUPREME COURT
OF THE STATE OF SOUTH DAKOTA

APPEAL NO. 29653

JULIE NIEMITALO,
Plaintiff and Appellant
VS.

RICHARD SEIDEL,

Defendant and Appellee

Appeal from the
Fourth Judicial Circuit

Perkins County, South Dakota

The Honorable Michelle Comer, Circuit Court Judge

APPELLANT’S BRIEF
ATTORNEYS FOR APPELLANT ATTORNEYS FOR APPELLEE
MICHAEL K. SABERS TIM BARNAUD
MICHAEL C. LOOS Barnaud Law Firm
Clayborne, Loos & Sabers, LLP P.O. Box 2124
P.O. Box 9129 Belle Fourche, SD 57717
Rapid City, SD 57709 (605) 717-0186

(605) 721-1517
STACY R. HEGGE
Gunderson, Palmer, Nelson &
Ashmore, LLP
111 West Capitol Avenue, Ste 230
Pierre, SD 57501
(605) 494-0105



TABLE OF CONTENTS

TABLE OF AUTHORITIES ...t I, I
PRELIMINARY STATEMENT ....oooiiiiiiiee e 1.
JURISDICTIONAL STATEMENT ....oiiiiiiiiieee e 1.
STATEMENT OF LEGAL ISSUES AND AUTHORITIES..........ccoovvinnnnnns 1.
l. Whether the Circuit Court erred in granting Summary

Judgment for Defendant and determining as a matter of law

that Plaintiff released her tort claims against Defendant by

executing the Property Distribution and Divorce Agreement

when divorcing Defendant.............cccooeiieiiiic i 1.
. Whether the Circuit Court erred in denying Plaintiff’s

Motion for ReCONSIAEration ..........ccoovveierenenininieee e 1.
STATEMENT OF THE CASE.......oo ot 2.
STATEMENT OF THE FACTS ..ottt 2.
ARGUMENT ..ot ettt bbb ens 9.
A. Standard OF REVIEW ........c.voiiiieeec e 11.

B. The Circuit Court Erred in Granting Summary Judgment Based

on the Plain Language of the Property Division and

DivOrce AQreBMENT.........cccviiieiiieie e 12.
C. To the extent the PDDA is ambiguous on the issue, the

uncontroverted evidence is that the parties did not intend to

include release of Civil tOrt ClaimS ......ooov v, 20.
D. Judicial Estoppel Precludes Seidel’s Claim of Release ............ccccovveenneee. 23.
E. SDCL § 53-9-3 Precludes Seidel’s Claim of Release .......covveeevveveveeeeiinn, 25.
CONCLUSION ... 27.
REQUEST FOR ORAL ARGUMENT ......ccociiiiiiiiecee e 27.
CERTIFICATE OF SERVICE ... 28.
CERTIFICATE OF COMPLIANCE ... 29.



TABLE OF AUTHORITIES

Cases
All Star Constr. v. Koehn, 2007 S.D. 11, 133, 741 N\W.2d 736 .....cccevvreriniiiniiniennns 21
Alverson v. Northwestern Nat.'l. Cas. Co., 1997 S.D. 9, 1 8, 559 N.W.2d 234................ 20
Aman v. Edmunds Cent. Sch.Dist.No. 22-5, 494 N.W.2d 198 (SD 1992)............cceevennene 16
Arrowhead Ridge I, LLC v. Cold Stone Creamery, Inc., 2011 S.D. 38, {13, 800 N.W.2d
1SS PP 21
Berry v. Benner, 81 S.D. 610, 617, 139 N.W.2d 285 (1966)........ccccccveivreerienieeiie e, 12
Brookings Mall, Inc. v. Captain Ahab's, Ltd., 300 N.W.2d 259 (S.D. 1980) ........c..c.c..... 21
Canyon Lake Park, L.L.C. v. Loftus Dental, P.C., 700 N.W.2d 729 (SD 2005) .............. 23
Charlson v. Charlson, 2017 S.D. 11, 1 16, 892 N.W.2d 903, 907-08..........cccccevvererrrnne 11
Chord v. Pacer Corp., 326 N.W.2d 224, 226 (SD 1982) ......cccccevrerviieceeie e 12
Coffee v. Coffey, 888 N.W.2d 805, 809 (SD 2016) ......ccerurrrereriririenieninieniesiesiesiesiennens 15
Cole v. Wellmark of S.D., Inc., 2009 S.D. 108, { 14, 776 N.W.2d 240, 246..................... 12
Coleman v. Coleman, 566 So0.2d 482, 485 (Ala. 1990) ........cccccoveiiiiiiiieie e 8
Copeland v. Home Grown Music, Inc., 358 Ga. App. 743, 743, 856 S.E.2d 325, 328
20220 TSR 16
Detmers v. Costner, 2012 S.D. 35, 1 20, 814 N.W.2d 146, 151........covcviveeviiiiee e 11
Domson, Inc. v. Kadrmas Lee & Jackson, Inc., 2018 S.D. 67, 1 15, 918 N.W.2d 396, 401
....................................................................................................................................... 26
Fix v. First State Bank of Roscoe, 559 F.3d 803 (8th Cir. 2009).........c.ccceevveiivevreiiereenne. 25
Gassman v. Gassman, 296 N.W.2d 518 (SD 1980)........ccccceevuerierierireieeriecie s 1,18
Henry v. Henry, 534 N.W.2d 844 (SD 1995) ......ccoiviiiiieie et 17,18
Hieb v. Opp, 458 N.W.2d 797, 798 (S.D. 1990)......ccceiiiiieiere e 26
Hisgen v. Hisgen, 1996 SD 122, 4, 554 N.W.2d 494, 496 .......ccccovvvvercveienieeneeieseee e 12
Holzer v. Dakota Speedway, Inc., 2000 SD 65, 610 N.W.2d 787 (S.D. 2000) ................ 25
Houser v. Houser, 535 N.W.2d 882 (SD 1995).......cccoiiriiiiirinineeeeieeee e 12
Huffman v. Shevlin, 76 S.D. 84, 89, 72 N.W.2d 852 (1955)........ccccvvrurrimrereneresesieseenes 12

In re Dissolution of Midnight Star Enters., L.P., 2006 S.D. 98, { 12, 724 N.W.2d 334 . 12,
15

Janssen v. Muller, 38 S.D. 611, 614, 162 N.W. 393 ......coo et 12
Jensen v. Pure Plant Food Int'l Ltd., 274 N.W.2d 261 (S.D. 1979).....cccccccevvivviveirennnns 21
Johnson v. Johnson, 291 N.W.2d 776 (SD 1980).......ccccceriiririnininenieienie e 12
LaMore Rest. Grp., LLC v. Akers, 2008 S.D. 32, 1 31, 748 N.\W.2d 756..........cccvevrnenee. 21
Luther v. City of Winner, 2004 S.D. 1, §6, 674 N.W.2d 339.......c.cccvivevveieiiene e 11
Malcolm v. Malcolm, 365 N.W.2d 863 (SD 1985).......cccceriririririeiinieienie e 12
McKie Ford Lincoln, Inc. v. Hanna, 907 N.W. 795, 798 (S.D. 2018) .......ccccccvevvevveennen. 11
Middleton v. Klinger, 410 N.W.2d 184, 185-86 (SD 1987) .....cc.cceevrrvrrirrnrieniesiesiesieseenes 15
Muhlbauer v. Estate of Olson, 2011 S.D. 42, 17, 801 N.W.2d 446, 448............ccccvvene.. 11



Nygaard v. Sioux Valley Hosps. & Health Sys., 2007 S.D. 34, 1 13, 731 N.W.2d 184.... 11
Paradigm Hotel Mortg. Fund v. Sioux Falls Hotel Co., Inc., 511 N.W.2d 567 (S.D.1994)

....................................................................................................................................... 11
Pauley v. Simonson, 2006 S.D. 73, 18, 720 N.W.2d 665 ..........ccceoevieiinienieniee e 12
Pesicka v Pesika, 2000 S.D. 137, 116, 618 N.\W.2d 725.........ccccvvvviiiieieere e 20
Spring Brook Acres Water Users Ass'n, Inc. v. George, 505 N.W.2d 778 (S.D. 1993) ... 20
State v Seidel, 953 N.W.2d 301 (SD 2020)......ccceererererierirnieeierieniesiesiesee e ssessenns 3,6,22
Steffens v. Peterson, 503 N.W.2d 254, 258 (SD 1993).......ccccovevuerrerieriiesieeniesiesieesee e 11
Tunender v. Minnaert, 1997 SD 62, 563 N.W.2d 849............ccccoeieeiiiie i 22
Vander Heide v. Boke Ranch, Inc., 2007 S.D. 69, 736 N\W.2d 824 .........c..ccccoovvvvvnennnne 20
Watertown Concrete Products, Inc. v. Foster, 2001 SD 79, 630 N.w.2d 108................. 23
Secondary Authority
Precluding Inconsistent Statements: The Doctrine of Judicial Estoppel, 80 Nw. U. L.

REV 1244, 1249 (1986).......eiuiireiuieiieieieiie st sttt sie sttt sttt sse st b sbe s e 24
Statutes
17A C.J.S. Contracts § 297, 127 (1963) ...cveverririeeiieieieriesiesie sttt 15
ST 1O ISR T 7 N ] 72 S 1
SDCL 8 53-9-3 .. ittt ettt e 10, 25, 26



PRELIMINARY STATEMENT

For the convenience of the Court, Appellant-Plaintiff, Julie Niemitalo, fka Julie
Seidel will be referred to a “Julie;” Appellee-Defendant, Richard Seidel, will be referred
to as “Seidel;” documents from the record of the Fourth Circuit Clerk of Court are cited
as “R. _ ;” the Appendix is cited as “APP __ ;”

JURISDICTIONAL STATEMENT

This is an appeal from an Order Granting Summary Judgment in favor of Seidel
dated May 3, 2021 by the Honorable Michelle Comer, and a subsequent Letter Opinion
by Judge Comer dated May 27, 2021 in response to Julie’s Motion for Reconsideration.
The resulting orders were dispositive as to all of Julie’s claims and were final orders
pursuant to SDCL § 15-26A3(2). Notice of Appeal was filed in the Circuit Court on May
27, 2021. The referenced rulings are appealable and the present appeal is timely.

STATEMENT OF LEGAL ISSUES

l. Whether the Circuit Court erred in granting Summary Judgment for
Seidel and determining as a matter of law that certain language in a
Property Distribution and Divorce Agreement served to release unpled
civil tort claims.

1. Whether the Circuit Court erred in denying Plaintiff’s Motion for
Reconsideration of its Summary Judgment ruling.

In both rulings, the Circuit Court determined on summary judgment that language
set forth in a Property Distribution and Divorce Agreement served to release civil tort

claims of Julie against Seidel.

Gassman v. Gassman, 296 N.W.2d 518 (SD 1980)

State v. Seidel, 953 N.W.2d 301 (SD 2020)



STATEMENT OF THE CASE

This is an appeal of dispositive rulings from the Fourth Judicial Circuit, the
Honorable Michelle Comer. The case is a civil action brought by Julie against Seidel
arising out of an attack in which Seidel kidnapped, raped and assaulted Julie. These
parties had been married but were in the midst of divorce proceedings at the time of the
attack. Seidel was criminally charged, tried and convicted of kidnapping in the first
degree, rape in the second degree, commission of a felony while armed with a firearm
and aggravated assault. This Court affirmed the conviction and sentence. At the
conclusion of the divorce proceedings Julie commenced a civil action against Seidel
alleging Intentional Infliction of Emotional Distress, Negligent Infliction of Emotional
Distress, False Imprisonment and Civil Battery, seeking compensatory and punitive
damages. Seidel moved the Circuit Court for summary judgment claiming that Julie had
released unpled civil tort claims against Seidel by virtue of certain language in the
parties’ Property Distribution and Divorce Agreement. The Circuit Court granted
Siedel’s motion, denied Julie’s Motion for Reconsideration on the same issue, and this
appeal followed.

STATEMENT OF THE FACTS

A. Marriage and Divorce
Julie and Seidel were previously married for twenty-three years. On September
27,2017, Julie filed for divorce after finding Seidel in bed with another woman in their
marital home. The stated grounds for divorce was adultery. The petition for divorce was

never amended.



B. Siedel’s attack of Julie

On November 2, 2017, Julie went to work at Bison Grain, a company that she and
Seidel had owned and operated during the marriage.! See Complaint T 5, R2. See also
State v. Seidel, 953 N.W.2d 301, 305-308 (SD 2020). Julie had continued in her work on
behalf of the company during the pendency of the divorce, as did Seidel. Seidel lured
Julie from her office to the scale room of the elevator. Id. at 6. Once in the scale room,
Seidel snuck up behind Julie and placed a zip tie around Julie’s neck, choking her. 1d
6. Seidel then shoved Julie to the floor. 1d. As Julie begged for Seidel to stop, she
noticed that Seidel had a gun in his hand. 1d. Julie lost consciousness from lack of
oxygen. Id.

When Julie awoke her hands and feet were bound with zip ties. 1d. at § 7. She had
wet her pants and lost control of her bowels. 1d. Seidel picked Julie up and threw her in
the back seat of his pickup. Id. Julie again lost consciousness. Id. Seidel drove Julie to a
home they owned outside of Bison, South Dakota. Id. at 1 8. While brandishing the gun,
Seidel cut the zip tie from Julie’s feet and made her walk upstairs to the master bedroom.
Id. While Julie’s hands were still zip tied and with a handgun nearby, Seidel cut Julie’s
clothes from her and made her shower. Id. at 9. Seidel then raped Julie. 1d.

On that same date, with the assistance of her daughter-in-law, Julie contacted the
Perkins County Sheriff and reported what had happened. Id. at § 10. Seidel was arrested

and ultimately charged with various offenses including Kidnapping in the First Degree,

! The following facts are taken as true for purposes of summary judgment. In addition,
the heinous factual background supporting the criminal charges and conviction are set
forth at length in State v. Seidel, 953 N.W.2d 301, 305-308 (SD 2020).
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Rape in the Second Degree, Commission of Felony while armed with firearms, and
Aggravated Assault — Domestic Violence. Id. at § 11.
C. Property Distribution and Divorce Agreement
Subsequent to negotiations in the divorce proceedings, the parties on December 3,
2018, entered into a “Property Distribution and Divorce Agreement.” APP 005. The
language relied upon by Seidel in the summary judgment proceedings states in its entirety
as follows:

The parties hereto, being husband and wife, and being unable to continue
such relationship, hereby agree to an immediate separation and that Julie
shall be granted a Judgment of Divorce on the grounds of Richards’s
adultery, and further agree to a full, complete and final property settlement
of all the property of the parties hereto; and it is further understood and
agreed that, other than the Agreement contained herein, that Julie shall
have no claim against any property of the Defendant either now held or
afterwards acquired; and that the Richard shall have no claim against any
property of Julie either now held or afterwards acquired; and that this
Agreement shall be in full and final settlement of all the property rights of

the parties.

Id. (emphasis added).

The PDDA contained a single exhibit entitled “Property Exhibit A” which was a
collection of marital property assets to be divided. APP 022. The document was on its
face a settlement of property rights. APP 005. It is undisputed that there is no mention of
Seidel’s actions and conduct from November 2, 2017 in the PDDA, the only reference to
fault is the stated divorce grounds for adultery. There is no reference to Julie releasing
any civil causes of action against Seidel occurring during or arising out of the marriage,
in fact, the word “release” is only used in later paragraphs pertaining to retirement

accounts and estates, respectively. APP 015.



Based upon the parties” PDDA, the trial court overseeing the divorce entered a
Judgment and Decree of Divorce on December 4, 2018. APP 024.2 Therein, Judge Day
found that “[t]he parties entered into a written Property Distribution and Divorce
Agreement (“PDDA”) concerning property rights, which is on file herein and is accepted
in evidence and which appears to be a fair and equitable adjustment of the property rights
and the parties.” The Court ordered that the marriage be dissolved and incorporated the
PDDA into its Judgment and Decree.

D. Seidel’s Criminal Trial
Seidel’s criminal case was jointly prosecuted by Perkins County State’s Attorney
Shane Penfield, South Dakota Attorney General Marty Jackley and Deputy Attorney
General Scott Roetzel. The Defendant was represented by Timothy Rensch of Rapid City.
During the criminal trial, Julie testified at length regarding the facts of the kidnapping,
rape, and aggravated assault at the hands of Seidel. Likewise, she was extensively cross-
examined by Seidel’s attorney, Mr. Rensch.

Julie’s attorney Michael Sabers was subpoenaed by the prosecution to testify at
Seidel’s criminal trial. Seidel in the summary judgment proceedings below made a
significant issue of part of attorney Sabers’ testimony regarding the PDDA, attempting to
mislead the Circuit Court that Sabers testified that Julie had released civil claims against
Seidel in the context of the divorce. On the contrary, Seidel’s defense counsel’s theme at
trial was that Julie, in fact, refused to waive and release any civil claims in the divorce

proceeding, and that her criminal complaint against Seidel should be not believed by the

2 Due to a misspelling of Julie’s name, a corrected but otherwise identical Amended
Judgment and Decree of Divorce was entered March 13, 2019. APP 026.
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jury as the charges were merely an effort to extract a monetary gain in an as-yet-filed
lawsuit. Attorney Rensch introduced the PDDA into evidence at the criminal trial in
furtherance of this theme. With reference to the same, and in the context of the divorce
proceedings, he wanted to confirm through Sabers’ testimony that Julie retained the
ability to civilly sue Seidel:

Q [Mr. Rensch]: I asked if she reserved her right to file a civil claim
against Mr. Seidel for what she’s alleging in this case. Yes or no.
A: [Mr. Sabers]No.

Q: She did not reserve the ability to sue him for that?
A: No. He didn’t give up. He wanted to buy that [a release of civil claims],
and he couldn’t get it.

Q: Based upon the legal papers [PDDA and Divorce Decree], though, you
reserved that, did you not, for her?

A: My recollection was that she wouldn’t waive it [civil claims for
Defendant’s November 2, 2017 acts].

Q: If she did not waive the right to sue Richard for what happened here,
she still had that right; isn’t that correct?
A: She did not waive it. That’s correct.’

(JURY TRIAL VOL. 4 AT 1004:4-40; 1004:23-25; 1005:12-15). APP 051-055.

% As can be seen, Seidel’s argument to the Circuit Court below that Mr. Sabers
testified that the civil claims were released is misguided and belied by the very testimony
he relied upon. The cited exchange reveals Seidel’s misapprehension of the significance
of the word “reserved,” versus a claim being waived or released. When asked if Julie
“reserved her right to file a civil claim against Mr. Seidel in the PDDA,” Mr. Sabers
truthfully responded in the negative - civil or tort claims were not expressly “reserved” in
the PDDA because they were entirely beyond the scope of this property settlement
document. There is no legal obligation to “reserve” claims which are entirely inapplicable
to the property distribution settlement in a divorce action. Further, Mr. Sabers’ testimony,
to the extent relevant at all, confirms (as recognized unanimously by the Supreme Court)
that Julie in the divorce proceedings “did not waive” the right to bring suit for tort claims
against Seidel. State v. Seidel, 953 N.W.2d at 312-313.



With this record, and again with reference to the PDDA entered into during the
divorce proceedings, Seidel’s counsel in closing argument stressed the theme that Julie’s
criminal complaint was not credible and only made as a basis to extract a monetary
recovery from Seidel in a future civil lawsuit:

Attorney Rensch: Pg. 1058; lines 23-25: “And they did it with stipulation

[PDDA], and there was not a trial. And what does she retain? She still has the

right to sue him for all of this.”

Attorney Rensch Pg. 1059; lines 4-7: “She still has the right to sue him civilly for

all of this. So you want to talk about bias and motivation and money coming into

play. Money makes people do strange things.
APP 057 -059. (emphasis added).

On July 26, 2019, Seidel was found guilty of Kidnapping in the First Degree,
Rape in the Second Degree, Commission of a Felony While Armed with a Firearm, and
Domestic Abuse / Aggravated Assault of Julie. APP 028. Pursuant to a Judgment of
Conviction and Sentence entered November 5, 2019, Seidel was sentenced to a
cumulative sentence of 75 years in the South Dakota State Penitentiary for his crimes
against Julie. APP 029.

Following sentencing, Defendant appealed his conviction to the South Dakota
Supreme Court. The issue of waiver/release of Julie’s civil claims in the context of the
divorce proceeding, and an entirely unfounded claim of perjury made by Seidel’s then-
and-present counsel were addressed by this Court. The Court’s unanimous decision
affirming the conviction and sentence in State of South Dakota v. Seidel, 2020 SD 73,
29 noted and admonished:

Richard’s additional claims — that the State “knowingly presented

misleading and potentially perjured testimony from” J.S. and her divorce

attorney — are likewise unfounded (FN6). Beyond appellate counsel’s bald
accusations, there is no evidence that the prosecution introduced perjured



testimony by either J.S. or her divorce attorney. Rather than outlining any
prosecutorial misconduct, appellate counsel’s critique of J.S.’s testimony
is nothing more than a routine attack on a witness’s credibility based on
perceived inconsistencies in the evidence. Moreover, the alleged perjured
testimony from J.S.’s divorce attorney was in fact elicited by defense
counsel. Appellate counsel’s argument further overlooks the fact that
J.S.’s divorce attorney ultimately acknowledged that J.S. would not waive
her right to bring a civil suit against Richard and that nothing prevented
her “from filing a lawsuit tomorrow[.]”

FN 6. Allegations of suborning perjury are indeed serious and should only
be made when based on a firm foundation. Appellate counsel’s
accusations here are disturbing, given their unfounded nature.

Id. at 312-313 (emphasis added); n.6 (APP/040).
E. Proceedings Below

Julie commenced this civil action on September 13, 2019, alleging Intentional
Infliction of Emotional Distress, Negligent Infliction of Emotional Distress, False
Imprisonment, Civil Battery, and sought compensatory and punitive damages for Seidel’s
intentionally malicious acts.

In an abject 180 degree turn of position from his criminal proceedings, Seidel
moved the court below for summary judgment claiming that the PDDA served to release
Julie’s civil claims. Upon briefing and hearing, the Court granted Seidel’s motion,
stating in part:

While this Court recognizes that the allegations in this action are

egregious, the settlement agreement and subsequent divorce decree that
dissolved the marriage between the parties is unambiguous in its statement
that “Julie shall have no claim against any property of the defendant either
now held or afterwards acquired ... and that this Agreement shall be in
full and final settlement of all the property rights of the parties.”
(emphasis added); see Henry v. Henry, 534 N.W.2d 844, 847 (S.D. 1995)
(holding that wife waived tort claims by signing a release in the parties’
settlement agreement); see also Coleman v. Coleman, 566 So.2d 482, 485
(Ala. 1990) (holding that allowing a spouse “to use the fact that she may

have been infected with a venereal disease by husband as leverage in her
divorce settlement, and then [permitting] her to bring a subsequent tort




action, would seriously undermine the settlement of divorce actions in the

future. To do so would, in the trial court’s works cause confusion and lead

to fraud, potential ambush, and a play on words within the settlement.” Id.

(quotations omitted)).
APP 001. (emphasis in original).

Julie moved the Court to reconsider on various grounds. Upon additional briefing
and a hearing on the merits, the Court denied the motion by letter opinion dated May 20,
2021. APP 003, 004. The court based its decision on the fact that “nowhere in the
Stipulation (sic) is a reservation of any further claims.” The court also relied on
provisions in the PDDA relating to medical bills, lump sum alimony, a standard
integration clause and standard mutual statement of reasonableness. Id.

With due respect the Circuit Court erred as a matter of law in both rulings and this

appeal followed.

ARGUMENT

Julie did not release any civil tort claims relating to Seidel’s attack by virtue of
the PDDA. By its plain terms, the intent of the parties and limit of the Agreement’s
scope and reach is plain. As the title makes clear, it is an agreement on the division of
marital property and settlement “of all the property rights of the parties.” The language
of the Agreement is plain, as are its limitations. For the Circuit Court to expand these
plainly-limited terms in a recital to include a complete release of unreferenced and unpled
civil tort causes of action is error as a matter of law.

Alternatively, and to the extent the Court is of the belief that the PDDA is
ambiguous in terms of its scope, the only evidence of intent of the parties unequivocally
confirms that the document did not serve to be a release of Julie’s civil tort claims.

Seidel knew this to be true and it was the foundation of his criminal defense. Seidel’s



criminal defense counsel entered the PDDA into evidence and based thereon elicited
testimony from Mr. Sabers at trial that Julie would not waive potential civil claims in the
context of the divorce — a fact this Court recognized in unanimously affirming Seidel’s
criminal conviction (“Appellate counsel’s argument further overlooks the fact that J.S.’s
divorce attorney ultimately acknowledged that J.S. would not waive her right to bring a
civil suit against Richard [in the context of the divorce] and that nothing prevented her
“from filing a lawsuit tomorrow([.]””). The evidence of intent could not have been more
clearly stated than by Seidel’s counsel at closing argument — “And they [divorced] with a
stipulation [PDDA], and there was not a trial. And what does she retain? She still has the
right to sue him for all of this ... She still has the right to sue him civilly for all of this. So
you want to talk about bias and motivation and money coming into play. Money makes
people do strange things.” APP 058-059. Given this record of the parties’ intent,
summary judgment in favor of Seidel based upon an alleged release of claims was in
error.

Additionally and alternatively, Seidel should be estopped from taking a position
on the PDDA and alleged release of civil claims in the present matter which is
diametrically opposed to his stated position and principle theory in his criminal
proceeding. For the sake of integrity of the legal system, the law rightfully provides
limits in terms of prohibiting parties from asserting such entirely inconsistent positions.

Finally, SDCL § 53-9-3 would void any claimed release of intentional misconduct
such that summary judgment was improperly granted.

For each or any of these reasons, the Circuit Court’s grant of summary judgment

should be reversed.
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A. Standard of Review

This Court’s standard of review on a grant or denial of summary judgement under
SDCL § 15-6-56(c) is well settled.

Summary judgment is proper where, the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact and that the
moving party is entitled to judgment as a matter of law. SDCL 15-6-
56(c). We will affirm only when no genuine issues of material fact exist
and the law was applied correctly. Luther v. City of Winner, 2004 S.D. 1, {
6, 674 N.W.2d 339, 343. We make all reasonable inferences drawn from
the facts in the light most favorable to the non-moving party. Paradigm
Hotel Mortg. Fund v. Sioux Falls Hotel Co., Inc., 511 N.W.2d 567, 569
(S.D.1994). In addition, the moving party has the burden of clearly
demonstrating an absence of any genuine issue of material fact and an
entitlement to judgment as a matter of law. Muhlbauer v. Estate of Olson,
2011 S.D. 42, 17,801 N.W.2d 446, 448.

McKie Ford Lincoln, Inc. v. Hanna, 907 N.W. 795, 798 (S.D. 2018) (quoting Hofer, { 10,
870 N.W.2d at 661-62). The standard of review for the interpretation of a contract is also
well settled:

"Contract interpretation is a question of law reviewed de novo." Detmers

v. Costner, 2012 S.D. 35, 1 20, 814 N.W.2d 146, 151. "When interpreting

a contract, this Court looks to the language that the parties used in

the contract to determine their intention.” Id. "In order to ascertain the

terms and conditions of a contract, we examine the contract as a whole and

give words their plain and ordinary meaning." Nygaard v. Sioux Valley

Hosps. & Health Sys., 2007 S.D. 34, 1 13, 731 N.W.2d 184, 191.
Charlson v. Charlson, 2017 S.D. 11, 1 16, 892 N.W.2d 903, 907-08 (citation omitted).
"Questions of [contract] interpretation and application are reviewed under the de

novo standard of review with no deference to the circuit court's decision." Mckie Ford

Lincoln, Inc. v. Hanna, 907 N.W.2d 795, 798 (SD 2018) (citation omitted).
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B. The Circuit Court Erred in Granting Summary Judgment Based on the
Plain Language of the Property Division and Divorce Agreement

This Court applies contract principles when interpreting a property settlement
agreement incorporated into a divorce decree. Steffens v. Peterson, 503 N.W.2d 254, 258
(SD 1993). The interpretation of these agreements is a matter of law for the courts to
decide. Hisgen v. Hisgen, 1996 SD 122, 1 4, 554 N.W.2d 494, 496 (citing Houser v.
Houser, 535 N.W.2d 882, 884 (SD 1995)).

The Court’s the procedure for analyzing a property settlement agreement is
similar to contract interpretation, has been stated as follows:

First, in determining the proper interpretation of a contract the court must
seek to ascertain and give effect to the intention of the parties. Chord v.
Pacer Corp., 326 N.W.2d 224, 226 (SD 1982); Johnson v. Johnson, 291
N.W.2d 776, 778 (SD 1980); Huffman v. Shevlin, 76 S.D. 84, 89, 72
N.W.2d 852, 855 (1955). In determining the intention of the parties, a
court must look to the language that the parties used. Johnson, 291
N.W.2d at 778; Berry v. Benner, 81 S.D. 610, 617, 139 N.W.2d 285, 289
(1966).

* * %
If the intention of the parties is not clear from the writing, then it is
necessary and proper for the court to consider all the circumstances
surrounding the execution of the writing and the subsequent acts of the
parties. Janssen v. Muller, 38 S.D. 611, 614, 162 N.W. 393, 394. The
construction given by the parties themselves to the contract as shown by
their acts, if reasonable, will be accorded great weight and usually will be
adopted by the court. Huffman, 76 S.D. at 89, 72 N.W.2d at 855.

Malcolm v. Malcolm, 365 N.W.2d 863, 865 (SD 1985).

In determining the meaning of a contract, "effect will be given to the plain
meaning of its words." In re Dissolution of Midnight Star Enters., L.P., 2006 S.D. 98, |
12,724 N.W.2d 334, 337. Courts look "to the language that the parties used in the
contract to determine their intention,"” and if the parties' intention is made clear by the

language of the contract "it is the duty of this [CJourt to declare and enforce
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it." See Pauley v. Simonson, 2006 S.D. 73, 1 8, 720 N.W.2d 665, 667-68. "We will not
create a forced construction or a new contract for the parties when the language is clear
and we are able to ascertain the plain and ordinary meaning of the language used."” Cole
v. Wellmark of S.D., Inc., 2009 S.D. 108, { 14, 776 N.W.2d 240, 246.

“Ascertaining and giving effect” to the PDDA begins with the plain language of
the title, to wit, “Property Division and Divorce Agreement.” The “language used by the
parties,” relied upon by Seidel in his motion for summary judgment as “unambiguous and
broad,” such that Julie’s civil tort claims against Seidel were unequivocally and forever
released, is found in the recital paragraph of the PDDA and states as follows:

The parties hereto, being husband and wife, and being unable to continue

such relationship, hereby agree to an immediate separation and that Julie

shall be granted a Judgment of Divorce on the grounds of Richards’s

adultery, and further agree to a full, complete and final property settlement

of all the property of the parties hereto; and it is further understood and

agreed that, other than the Agreement contained herein, that Julie shall

have no claim against any property of the Defendant either now held or

afterwards acquired; and that the Richard shall have no claim against any

property of Julie either now held or afterwards acquired; and that this

Agreement shall be in full and final settlement of all the property rights of

the parties.

APP 005. (emphasis added).* It is undisputed that there is no mention anywhere in the
PDDA of Seidel’s actions and conduct from November 2, 2017. No civil case had been
filed and thus no reference is made to a case number. The only reference to any conduct
is Seidel’s adultery as the stated grounds for divorce. There is no reference to Julie
releasing any civil causes of action against Seidel, in fact, the word “release” is not used

in the recital. The PDDA contained a single exhibit entitled “Property Exhibit A” which

included various items of marital assets and property. APP 022. Judge Day’s Decree of

4 Following the recital, the PDDA contains actual terms, separately-numbered.
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Divorce echoed the limited scope of the parties’ divorce agreement. Judge Day found that
“[t]he parties entered into a written Property Distribution and Divorce Agreement
(“PDDA”) concerning property rights, which is on file herein and is accepted in evidence
and which appears to be a fair and equitable adjustment of the property rights and the
parties.” APP 024. The Court ordered that the marriage be dissolved and incorporated the
PDDA into its order. Id.

To state the obvious, as evidenced by the document title and the plain language in
the recital quoted above, the parties were agreeing to a marital property settlement, with
each of them in that context disclaiming any interest in or to the property awarded by
stipulation to the other - nothing more. There is no other way in which to read the plain
language of the PDDA including the nearly-incessant reference to “property” and
“property rights” in the recital. Seidel’s contention, and Circuit Court’s ruling, that the
PDDASs’ recital language created a broad, all encompassing release of unfiled and unpled
civil tort claims arising out of conduct during the marriage is simply not supported by any
plain reading of the language. Rather than stating a “broad release” it is hard to imagine
an agreement more specifically and intentionally narrow in language and scope. The use
of the word “property” five times in the relied-upon recital paragraph is determinant of
the extent, and limits, of the Agreement. There is no substantive provision in the PDDA
for release of claims relating to conduct during the marriage. The recital does not even
use the word “release” in any sense, much less with respect to unpled civil tort claims.

The Circuit Court’s Order which is subject to this appeal provides that “the
settlement agreement and subsequent divorce decree that dissolved the marriage between

the parties is unambiguous in its statement that “Julie shall have no claim against any
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property of the Defendant either now held or afterwards acquired... and that this

Agreement shall be in full and final settlement of all the property rights of the parties.”

(emphasis in Court’s Order) APP 001. The Circuit Court’s Order violates a basic tenant
of contract interpretation that select words and phrases are not to be over-emphasized or
read in isolation. When determining the meaning of a contract, "effect will be given to
the plain meaning of its words." In re Dissolution of Midnight Star, 2006 SD 98, P12,
724 NW2d 334, 337 (additional citation omitted). "We must give effect to the language
of the entire contract and particular words and phrases are not interpreted in

isolation.” Id. (additional citation omitted).

In construing a contract, disproportionate or undue weight or emphasis

should not be placed on particular words, parts, or provisions thereof, to

the neglect or detriment of others such emphasis does not serve the object

of interpretation, and no single part, sentence, or clause, when considered

alone, will control.

Middleton v. Klinger, 410 N.W.2d 184, 185-86 (SD 1987) (citing 17A C.J.S. Contracts §
297, 127 (1963)).

The emphasized portions of the paragraph relied upon by the Circuit Court (“no
claim” and “full and final settlement”) have no legal significance whatsoever without the
numerous references to the qualifying language regarding the parties” marital property
and property rights. In addition to improperly relying upon isolated language, the Circuit

Court’s ruling requires that the five references to “property” and “property rights” in the

operative recital paragraph be ignored.®> This is legal error in the proper construction of

® Presumably not by accident, Judge Day echoed the parties’ extensive reference to
“property” and “property rights” in the PDDA in issuing the Decree of Divorce, stating in
part: “[t]he parties entered into a written Property Distribution and Divorce Agreement
(“PDDA”) concerning property rights, which is on file herein and is accepted in evidence
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contracts. “[W]e do not interpret language in a manner that renders a portion of

the contract meaningless. Instead, we interpret the contract to give a reasonable and
effective meaning to all its terms.” Coffee v. Coffey, 888 N.W.2d 805, 809 (SD 2016)
(citations and internal quotations omitted). Again, formatted in a manner to show the
error of the Circuit Court’s ruling, the parties chose and agreed to the following specific
language in the PDDA recital:

e Julie shall be granted a Judgment of Divorce on the grounds of

Richards’s adultery,

e and further agree to a full, complete and final property settlement of all

the property of the parties hereto;

e and it is further understood and agreed that, other than the Agreement

contained herein, that Julie shall have no claim against any property of
the Defendant either now held or afterwards acquired;

e and that the Richard shall have no claim against any property of Julie

either now held or afterwards acquired; and

e that this Agreement shall be in full and final settlement of all the

property rights of the parties.

Respectfully, it was legal error for the Circuit Court to take this language and find
that it “unambiguously” served to release as-yet-pled civil tort claims against Seidel.
There is no reference to marital conduct, injuries, damages, claims, or cases of action, nor
even a mention of “release.” The court simply, and improperly, re-wrote the parties’
agreement to include a release of tort claims that is not stated or even implied by the plain
language.

A well-known principle of construction, applicable to statutes and contracts alike,

is expressio unius est exclusio alterius, or the express mention of one thing implies the

exclusion of another, which requires courts to conclude that an omission of a contract

and which appears to be a fair and equitable adjustment of the property rights and the
parties.”
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term was intentional. Copeland v. Home Grown Music, Inc., 358 Ga. App. 743, 743, 856
S.E.2d 325, 328 (2021); Aman v. Edmunds Cent. Sch.Dist.No. 22-5, 494 N.W.2d 198,
200 (SD 1992). The parties’ repeated use of the word “property” in terms of interests
disclaimed or matters settled pursuant to the PDDA clearly indicates, by exclusion, that
other interests, including civil tort claims were not part of the parties’ Agreement.

The Circuit Court’s citation and reliance upon the Henry case is misplaced. In
Henry v. Henry, 534 N.W.2d 844 (SD 1995), the Court found a wife to have released her
tort claim for battery and intentional infliction of emotional distress that arose after the
filing for divorce, but before the signing of the judgment and decree for divorce. This
Court noted, “despite the potential for entertaining such a claim [tort for inter alia assault
by a spouse], ... Lois waived that opportunity by signing a release in the parties’
settlement agreement.” Id. at 847. The Court continued stating, “[t]he provision at issue
in the decree provided that each party releases the other ‘from any and all rights, claims,
demands or obligations arising out of or by virtue the marital relation.’ A clear reading
of this agreement between the parties shows that they were settling all pre-divorce
claims.” Id. (emphasis added). Nowhere in the present PDDA does there appear
language that “releases ... any and all rights, claims, demands or obligations arising out
of or by virtue of the marital relation.” In fact, the word “release” does not appear in the
relied-upon recital at all. Henry’s broad release language stands in stark contrast to the
present Agreement which is plainly and expressly limited to marital property issues.

In interpreting the meaning of contracts, words matter. It is the specific language
of an agreement that this Court has focused on in these cases to determine intent, not the

mere fact that there was an agreement or stipulation signed in a divorce proceeding.
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Henry'’s “release” of “any and all rights, claims, demands or obligations arising out of or
by virtue of the marital relation” stands in stark contrast to the present Agreement which
states in a mere recital that the same “shall be in full and final settlement of all the
property rights of the parties.” The obvious difference between “release of any and all
rights, claims . . . arising out of . . . the marital relation” and “full and final settlement of
all the property rights of the parties” demonstrates that Henry is neither controlling or
even instructive.

In contrast of Henry stands the case of Gassman v. Gassman, 296 N.W.2d
518,522 (S.D. 1980) cited by this Court in Henry. The Court stated in Henry that, “[t]his
court, in Gassman v. Gassman, acknowledged that a spouse can bring a civil suit for
damages caused by tortious conduct of the other spouse. In Gassman the record was
barren of a settlement agreement which was entered into by the parties containing a
mutual release for pre-divorce conduct.” Henry, 534 N.W.2d at 847. Here, like in
Gassman, there is no language containing “a mutual release for pre-divorce conduct.”

In the recital portion of the PDDA relied upon by Seidel and the Circuit Court, the
parties agreed to “a full, complete and final property settlement of all the property of the
parties hereto; and it is further understood and agreed that, other than the Agreement
contained herein, that Julie shall have no claim against any property of the Defendant
either now held or afterwards acquired; and that the Richard shall have no claim against
any property of Julie either now held or afterwards acquired; and that this Agreement
shall be in full and final settlement of all the property rights of the parties.” Giving the
parties’ words their plain and ordinary meaning as required, the “complete and final

property settlement of all of the property of the parties” means what it says — the
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“settlement” was limited to the “all of the property of the parties.” Julie agreed that she
would have “no claim against any property” of Seidel. As the title to the agreement
suggests (“Property Division and Divorce Agreement”), “property” and “property rights”
means marital property and assets. The only exhibit was a list of property each was to
receive. Julie’s civil tort claims against Seidel arising out of his attack and assault are
neither marital property/assets, nor marital property rights as those words are commonly
understood and used in the PDDA.® To interpret the PDDA as a broad and general release
of civil tort claims is legal error.

Finally, although an issue for the Court as a matter of law, evidence of the parties’
intent from a “plain reading” of the PDDA as preserving and not releasing Julie’s civil
tort claims can be found in statements and admissions from Seidel’s counsel. The PDDA
was introduced into evidence in the criminal trial to allow Seidel’s counsel to advance
Seidel’s theory that Julie’s criminal complaint was not credible and simply an effort to
extract financial gain from Seidel.

Attorney Tim Rensch: Pg. 1058; lines 23-25: “And they did it with stipulation,

and there was not a trial. And what does she retain? She still has the right to sue

him for all of this.”

Attorney Tim Rensch Pg. 1059; lines 4-7: “She still has the right to sue him

civilly for all of this. So you want to talk about bias and motivation and money

coming into play. Money makes people do strange things.
APP 058-059. Seidel’s counsel was referring to the exact same PDDA before the Circuit
Court. This is the reason Seidel did not submit the affidavit of Mr. Rensch to the Motion

for Summary Judgment to support a supposed release in the PDDA. This is the reason

Seidel did not submit the affidavit of Seidel’s divorce attorney Ronda Miller. This is the

6 Even if somehow civil tort claim against Seidel were Julie’s property right, nothing of the sort is
identified or referenced in the PDDA or joint property exhibit.
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reason there is no affidavit from Seidel himself claiming the PDDA was a general
release. Seidel admitted, through his legal counsel, what everyone knew and knows
based upon a plain reading of the language used by the parties - there was no release of
civil claims arising out of Seidel’s attack in the PDDA and Julie “still has the right to sue
him civilly for all of this.” Id.

For these reasons, the Circuit Court’s Order granting summary judgment
based on an alleged release of claims should be reversed.

C. To the extent the PDDA is ambiguous on the issue, the

uncontroverted evidence is that the parties did not intend to include
release of civil tort claims

Both parties below contended that the PDDA was unambiguous with respect to
alleged release of tort claims. That said, the law regarding ambiguity of contracts
supports reversal. "When the meaning of contractual language is plain and unambiguous,
construction is not necessary." Pesicka v Pesika, 2000 S.D. 137, 1 6, 618 N.W.2d at 726
(citing Alverson v. Northwestern Nat.'l. Cas. Co., 1997 S.D. 9, 1 8, 559 N.W.2d 234,
235). This is because "the intent of the parties can be derived from within the four corners
of the contract.” Vander Heide v. Boke Ranch, Inc., 2007 S.D. 69, 1 37, 736 N.W.2d 824,
835 (citing Spring Brook Acres Water Users Ass'n, Inc. v. George, 505 N.W.2d 778, 780
n.2 (S.D. 1993)). However, "[i]f a contract is found to be ambiguous the rules of
construction apply."” Pesicka, 2000 S.D. 137, 1 6, 618.

"A contract is not rendered ambiguous simply because the parties do not agree on
its proper construction or their intent upon executing the contract.” Vander Heide, 2007
S.D. 69, 137, 736 N.W.2d at 836 (quoting Pesicka, 2000 S.D. 137, 10, 618 N.W.2d at

727). Instead, "a contract is ambiguous only when it is capable of more than one meaning
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when viewed objectively by a reasonably intelligent person who has examined the
context of the entire integrated agreement.” 1d. (quoting Pesicka, 2000 S.D. 137, { 10,
618 N.W.2d at 727). Further, "whether the language of a contract is ambiguous is

a question of law for the court, which is reviewable de novo." LaMore Rest. Grp., LLC v.
Akers, 2008 S.D. 32, 1 31, 748 N.W.2d 756, 765 (citing All Star Constr. v. Koehn, 2007
S.D. 11, 133, 741 N.W.2d 736, 744).

If a writing is found to be ambiguous, parol evidence "is admissible to explain the
instrument.” LaMore Rest. Grp., 2008 S.D. 32, { 30, 748 N.W.2d at 764 (quoting Jensen
v. Pure Plant Food Int'l Ltd., 274 N.W.2d 261, 264 (S.D. 1979)). However, "parol or
extrinsic evidence may not be admitted to vary the terms of a written instrument or to add
or detract from the writing." Arrowhead Ridge I, LLC v. Cold Stone Creamery, Inc., 2011
S.D. 38, 1 13, 800 N.W.2d 730, 734 (quoting Brookings Mall, Inc. v. Captain Ahab's,
Ltd., 300 N.W.2d 259, 262 (S.D. 1980)). Thus, parol evidence "is resorted to where
the ambiguity may be dispelled to show what the parties meant by what they said but not
to show that they meant something other than what they said.” Id. (quoting Brookings
Mall, 300 N.W.2d at 262).

To be clear, Julie does not believe the PDDA is ambiguous with respect to an
alleged release of unpled civil tort claims arising out of Seidel’s attack. As stated above,
Julie believes the PDDA unambiguously limits any reference to settlement or disclaiming
of the parties’ interests to marital property and assets.

Conceivably, however, the PDDA language cited and relied upon the Circuit
Court — that “Julie shall have no claim against any property of the Defendant either now

held or afterwards acquired...and that this Agreement shall be in full and final settlement
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of all the property rights of the parties[]” — may be capable of more than one meaning.
For the sake of argument only, the specific question would be whether the parties
intended this language to be a general release of Julie’s civil tort claims arising out of
Richard’s attack. The only evidence presented below regarding the parties’ intent is as
stated above, to wit, Julie retained any and all civil causes of action following the
execution of the PDDA and Decree of Divorce incorporating the same. Specifically
referring to the PDDA, Seidel’s criminal defense attorney stated to the jury that the
divorce was concluded “by stipulation,” rather than trial, and that pursuant to that
stipulation Julie “retain[ed]” the right under the PDDA “to sue him civilly for all of this
[criminal charges including domestic assault, kidnapping and rape].” In addition to being
uncontroverted evidence of the parties’ intent, counsel’s statement is tantamount to an
admission. See Tunender v. Minnaert, 1997 SD 62, 563 N.W.2d 849, { 21.

This undisputed record of the parties’ intent was confirmed in this Court’s
unanimous affirmance of Seidel’s criminal conviction and sentence. The Court noted
that “[t]he overarching theory of the defense was the J.S. engaged in all of these acts in
order to use them as a basis for obtaining a more favorable divorce settlement or a
monetary award against Richard in a civil lawsuit.” State v Seidel, 953 N.W.2d 301, 310
n5 (SD 2020). On the specific issue of release of claims in the PDDA, the Court upon
review of the record confirmed:

Appellate counsel’s argument further overlooks the fact that J.S.’s divorce

attorney ultimately acknowledged that J.S. would not waive her right to

bring a civil suit against Richard and that nothing prevented her “from

filing a lawsuit tomorrow][.]”

This Court had the admission of counsel and the PDDA in front of it in criminal

trial before these pronouncements. To the extent there is an ambiguity with respect to
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release of civil tort claims in the PDDA, the only evidence of the parties’ intent is in the
negative. It is no surprise that not a single person, including Seidel himself, was willing
in the summary judgment proceedings to swear out an affidavit supporting the contention
of alleged release. To the extent resort to extrinsic evidence to determine the parties’
intent is necessary, the undisputed evidence resolves the ambiguity in favor of Julie — the
PDDA did not serve to release her civil tort claims. For these additional or alternative
grounds, the Circuit Court should be reversed.

D. Judicial Estoppel Precludes Seidel’s Claim of Release

As stated, Seidel took one position with respect to the PDDA in his criminal
proceedings, and now is taking the exact opposition position in the present matter. In the
criminal trial, Seidel used the PDDA and other testimony as part of his “overarching
theory of the defense” that Julie’s criminal complaint was a means “for obtaining a more
favorable divorce settlement or a monetary award against [him] in a civil lawsuit[,]” and
that per his counsel Julie could “sue him anytime” for civil torts despite the execution of
the PDDA. In the present matter, Seidel is using the very same PDDA to claim that
Julie’s civil tort claims raised herein were released as a matter of law. This shocking
about-face should not stand and Seidel should be estopped from putting forth an
inconsistent position with respect to the PDDA.

Judicial estoppel cannot be reduced to an equation, but courts will

generally consider the following elements in deciding whether to apply the

doctrine: the later position must be clearly inconsistent with the earlier

one; the earlier position was judicially accepted, creating the risk of

inconsistent legal determinations; and the party taking the inconsistent

position would derive an unfair advantage or impose an unfair detriment
to the opponent if not estopped.
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Canyon Lake Park, L.L.C. v. Loftus Dental, P.C., 700 N.W.2d 729, 737 (SD 2005)
(quoting Watertown Concrete Products, Inc. v. Foster, 2001 SD 79, {12, 630 N.W.2d
108, 112-13 (additional citations omitted). “Unlike collateral estoppel or equitable
estoppel, judicial estoppel requires neither privity between the partis in the two
proceedings nor detrimental reliance by the other party.” 1d. at 738. “The gravamen of
judicial estoppel is not privity, reliance, or prejudice. Rather it is the intentional assertion
of an inconsistent position that perverts the judicial machinery.” Id., (Qquoting Rand G.
Boyers, Comment, Precluding Inconsistent Statements: The Doctrine of Judicial
Estoppel, 80 Nw. U. L. Rev 1244, 1249 (1986)).

The generally-considered elements support application of the doctrine in this case.
First, Seidel obviously is taking a position in this matter with respect to the PDDA that is
“clearly inconsistent” with his earlier position in the criminal proceeding. Second,
Seidel’s position that the PDDA did not serve to release civil tort claims and that he could
be “sued any time for all of this” was fully allowed and accepted by the criminal trial
court and this Court on appeal. Although ultimately convicted, Seidel was permitted to
introduce the PDDA into evidence, examine witnesses on the record and make a closing
argument all in furtherance of his “overarching theory” that Julie retained her right to sue
him civilly for the conduct charged in the criminal case. In that sense, Seidel’s position
was very much accepted. Although not directly at issue, this Court in a published opinion
recognized and confirmed Seidel’s contention that nothing prevailed Julie “from filing a
lawsuit tomorrow.” It is highly inconsistent for the Circuit Court to dismiss Julie’s civil
tort claims based upon the exact same document. Julie was crossed examined extensively

at the criminal trial. So too was her counsel questioned by Seidel’s counsel at the criminal
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trial who sought, successfully, to confirm that the PDDA did not serve to preclude civil
claims by Julie. It is a perversion of justice and highly unfair to Julie for Seidel to attempt
a complete about-face on the issue of release in the PDDA. Seidel’s effort to assert such
wildly inconsistent positions on the same document “serves to pervert the judicial
machinery.” Judicial estoppel should have been applied to deny Seidel’s motion for
summary judgment.

E. SDCL §53-9-3 Precludes Seidel’s Claim of Release.

As interpreted by the Circuit Court, the PDDA and the Court’s Amended
Judgment and Decree of Divorce would constitute an illegal contract. SDCL § 53-9-3
provides, “[a]ll contracts which have for their object, directly or indirectly, to exempt
anyone from responsibility for his own fraud or willful injury to the person or property of
another or from violation of law whether willful or negligent, are against the policy of the
law.” Based on such, Defendant’s attempt to utilize the PDDA as a contract to release
him from his willful and intentional torts of intentional infliction of emotional distress,
false imprisonment, and civil battery, would create a contract not contemplated by the
parties and which is otherwise void as a matter of law. That was precisely the holding in
Fix v. First State Bank of Roscoe, 559 F.3d 803 (8th Cir. 2009). The facts of Fix are
lengthy, but the timeline of when the alleged tort occurred and when the release was
signed sheds light on the application of this statute. The Eighth Circuit Court of Appeals
found that SDCL § 53-9-3 would prohibit release language from affecting the viability of
intentional tort claims, concluding:

[t is necessary to address whether the release she signed in favor of the

Bank as part of the fraud settlement bars that claim. We conclude the

release does not apply to this alleged tort claim. South Dakota law
prohibits a release which attempts to "exempt anyone from responsibility
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for his own fraud or willful injury to the person . . . of another[.]" S.D.

Codified Laws 8 53-9-3; see also Holzer v. Dakota Speedway, Inc., 2000

SD 65, 610 N.W.2d 787, 793 (S.D. 2000) ("[R]eleases that are construed

to cover . . . intentional torts are not valid and are against public policy.").

A claim for intentional infliction of emotional distress is an intentional tort

claim, and thus would not be affected by the release Fix signed.
Id. at 810. Fix is instructional for a number of reasons. First, both here and in Fix,
intentional torts exist. Similarly, here, like in Fix, the torts occurred before the signing of
a release, or in this case the PDDA (which is not a release). Unlike the facts in this case,
the release language in Fix was broad and sweeping wherein Fix “releases, acquits and
forever discharges [Bank] and all of [Bank's] officers, directors, employees,
representatives, agents and assigns, past or present, from any and all liability whatsoever,
whether presently existing, known or unknown, contingent or liquidated, including all
claims, demands, and causes of action of every nature which [Fix] has, or may claim to
have, by reason of any transactions occurring between [Fix] and the above institution or
persons.” Fix, supra. Despite the broad sweeping release language, the Eighth Circuit
Court of Appeals found that SDCL § 53-9-3 would prohibit the release from affecting the
intentional tort claims. See also Domson, Inc. v. Kadrmas Lee & Jackson, Inc., 2018
S.D. 67, 115,918 N.W.2d 396, 401 (“[i]t is well settled that ‘[a] contract provision
contrary to an express provision of law or to the policy of express law . . . is unlawful.”"
(citing SDCL 8§ 53-9-3)); see also Hieb v. Opp, 458 N.W.2d 797, 798 (S.D. 1990) (Any
contract which directly or indirectly exempts anyone from violation of the law, whether
willful or negligent, is deemed to be against the policy of the law, S.D. Codified Laws §
53-9-3, and any contract provision which is contrary to an express statute or to the policy

of an express statute is unlawful). Based upon both statute and case precedent Seidel

cannot use the PDDA as a release to exempt his intentional conduct. Applying the facts
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of Fix to the facts of this case, it is clear that South Dakota law prohibits the use of the
PDDA as a release of the intentional torts claims. For this further and additional ground,
the Circuit Court’s order granting summary judgment should be reversed.

CONCLUSION

For the reasons stated, Julie respectfully requests that the Circuit Court’s Order
granting summary judgment in favor of Seidel be reversed, that this Court declare that the
PDDA did not serve to release Julie’s herein claims as a matter of law, and remand this
matter for further proceedings.

REQUEST FOR ORAL ARGUMENT

Julie hereby requests oral argument.

Dated this 5" day of August, 2021.

CLAYBORNE, LOOS & SABERS, LLP

/sl Michael C. Loos
MICHAEL K. SABERS
MICHAEL C. LOOS
2834 Jackson Blvd., Suite 201
PO Box 9129
Rapid City, SD 57709-9129
(605) 721-1517
Attorneys for the Appellant/Plaintiff
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The undersigned hereby certifies that on the 5" day of August, 2021, he
electronically filed the foregoing documents with the Clerk of the Supreme Court via
email at SCClerkBriefs@ujs.state.sd.us, and further certifies that the foregoing document
was also emailed and mailed via U.S. Mail, postage prepaid thereon, to:

TIM BARNAUD
Barnaud Law Firm
P.O. Box 2124
Belle Fourche, SD 57717

STACY R. HEGGE
Gunderson, Palmer, Nelson & Ashmore, LLP
111 West Capitol Avenue, Ste 230
Pierre, SD 57501

The undersigned further certifies that the original and two (2) copies of the
Appellee’s Brief in the above-entitled action were mailed to Ms. Shirley A. Jameson-
Fergel, Clerk of the Supreme Court, State Capitol, 500 East Capitol, Pierre, SD 57501, by
United States mail, first class, postage thereon prepaid, on the date written above.

/s/ Michael C. Loos
MICHAEL C. LOOS
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CERTIFICATE OF COMPLIANCE

Pursuant to SDCL 8§ 15-26A-66(b)(4), Michael K. Sabers, counsel for the
Appellant, does hereby submit the following:

The foregoing brief is 27 total pages in length. It is typed in proportionally spaced
typeface in Times New Roman 12 point. The word processor used to prepare this brief
indicates that there are a total of 8,269 words, and 41,602 characters (no spaces) in the
body of the Brief.

/s/ Michael C. Loos

MICHAEL C. LOOS
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STATE OF SOUTH DAKQOTA ) IN CIRCUIT COURT

) SS.
COUNTY OF PERKINS ) FOURTH JUDICIAL CIRCUIT
JULIE NIEMITALO, . 52CIV198-000031
Plaintiff,
ORDER ON DEFENDANT'S
v. MOTION FOR SUMMARY
JUDGMENT ANpD MOTION FOR
SUBSTITUTION OF COUNSEL;
RICHARD SEIDEL PLAINTIFF'S MOTION FOR
: PARTIAL SUMMARY JUDGEMENT
Deafandant.

!
I
|
i

On April 7, 2021, a hearing was held on Defendant's Motion for Summary
Judgment and Motion for Substitution of Counse! and Plaintiffs Motion for Partial
Summary Judgment. The Plaintiff, Julie Niemitals, appeared by and through her
attorneys, Travis Jones and Michael Sabers of Clayborne, Loos & Sabers, LLP, The
Defendant, Richard Seidel, appeared by and through his attorneys, Timothy Barnaud
of Barnaud Law Firm and Stacy Hegge of Gunderson Palmer Nelson & Ashmore,
LLP. This Court, having heard arguments of Counsel, and having considered the
briefs from both parties, with good cause showing, it is hereby:

ORDERED that Defendant’s Mation for Summary Judgment is GRANTED,
While this Court recognizes that the allegations in this action are egregious, the
settlement agreement and subsequent divorce decree that dissolved the marriage
between the parties is unambiguous in its statement that “Julie shall have no claim
against any property of the Defendant either now held or afterwards acquired...and
that this Agreement shall be in full and final settlement of all the property rights
of the parties.” (emphasis added); see Henry v, Henry, 5834 NLW.2d 844, 847 (S.D. 199%)
(holding that wife waived tort claims by signing a release in the parties’ settlement
agreement); see also Coleman v. Coleman, 566 So.2d 482, 485 (Ala. 1990) (holding
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that allowing a spouse “to use the fact that she may have been infected with a
venereal disease by her hushand as leverage in her divorce settlement, and then
[permitting] her to bring a subsequent tort action, would seriously undsrmine the
settlement of divorce actions in the future. To do so would, in the trial court's words
cause confusion and lead to fraud, potential ambush, and & play on words within the
settlement.” Id. (quotations omitted)).

This ruling finds support in policy. See, ¢.g., SDCL 25-4-1 (explaining that “the
effect of [a divorce] judgment is to restors the parties to the state of unmarried
persons); Henry v. Henry, 534 N.W.2d 844, 846 (“After the decree of divorce is entered,
the parties no longer have any legal strings attached relating to the marital
relationship.”).

As this Court has resolved this case on summary judgment in favar of the
Defendant, it need not address the Plaintiffs Motion for Partial Summary Judgment
or the Defepdant’s Motion for Substitution of Counsel,

Hn

Dated this ”?q day of April, 2021,

BY THE COURT:

Hon, Michelle K, Cgfner
Circuit Court Jud

ATTEST:

Clerk of Courts

R LI L B L I B R IT I

"

1

[ A I ¥ It i B R

BY:
Deputy Clerk of Courts F I L E D
: APR 2 9 2021
R
by
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e 52CIV19-000031

¢ Fourth Judicial Civeuit Court

Michelle K. Comer P.O. Box 626 Sandra Semerad
Circuit Court Judge Deadwood, 3D 57732 Court Reporter
Phone: 605-378-2044
Fax: 605-578-3613

May 20, 2021

Mr, Sabers
Mr. Jones 2834 Jackson Blvd. Ste 201
Rapid City, 8D 57702

Mr. Tim Barnaud

704 7% Avenue- Ste 201
PO Box 2124

Belle Fourche, SD 57717

Ms Stacy Hegge
111 W, Capitol Ave #230
Pierre, SD 57501

Dear Counsel:

A hearing was held on Plaintiff’s Motion for Reconsideration on Wednesday May 19,2021, Defense
Counsel objected to the Motion for Reconsideration and moved that the record be stricken. Defendant
reasoned that Plaintiffs arguments not be considered because it was new information different than the
Plaintiff’s original response to Defendant’s Motion for Summary Judgment. The Court took the objection
under advisement.

After, much consideration the Court will not reconsider the Defendant’s Motion for Summary J udgment.
Initially both Parties agreed that the divorce stipulation was unambiguous and was controlled by the four

corners of the document.

The Court previously granted the Defendant’'s Motion for Summary Judgment finding the document
unambiguous. The Court specifically notes that nowhere in the Stipulation is a reservation of any further
claims. In fact, the Stipulation is replete with language that this was a release. Specifically but not limited
to the provisions that Plaintff agrees to pay all of her medical bills for her treatment without reservation.
Further, Plaintift received a lump sum nonmodifiable alimony amount of $750,000 “intended as a final
adjustment of mutual rights and obligation and is an absolute judgment.” Next, there is language under the
heading “ENTIRE AGREEMENT" that this “constitutes the sole, exclusive and entire agreement between
the parties.....” Under the heading MODIFICATION AND PERFORMANCE of the Agreement the
language provides “each party acknowledges that this Agreement has been entered into of his or her own
volition, with full knowledge of the facts and full information as to the legal rights and liabilities of each,
Each party believes the Agreement to be reasonable under the circumstances.”

The Court stands by its previous Order Granting Summary Judgment to the Defendant. Due to this ruling it
is unnecessary for the Court to make further ruling on the other motions,

Filed on:05/20/2021 Perkins County, South Dakota52CIV19-000031
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Judge Michelle Comér
4" Circuit Judge

Filed on:05/20/2021 Perkins

County, South Dakota52CIV19-000031
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

! )88, )

COUNTY OF BUTTE ) FOURTH JTUDICIAL CIRCUTT
JULIE SEIDEL, )

Platntiff, ) * Div. No, 17-32

- )
vs. ) FROPERTY DISTRIBUTION AND
' } DIVORCE AGREEMENT

RICHARD SEIDEY,, ) '

Dzfandant. )

r

COMES NOW, Richard Seidel (*Richard} ar;d Julle Soilsl (Tulie™) tha abova-naged
parties, and do hevehy stipulate and agres ug follgws, intending the Foliowing Property
Daribation and Bivoros Agrcar_r;mt. {“Agreemznl”) to he an :Agraetaent for a divores and tha
division of ll progerty owned by the above-named pariiss,

The pities harato, belng wsband znd wis, gad balng unabls to continma such
ralationship, kershy aag-ree 1o aa trreediate ssparaton end that Jole shall be granted & Tadement
of Divoree on the grounds of Richards’s adultary, and furthar agree to & full, coniplets and fins!
‘)rcr"-ar*y setdement of nll the property of the parties Aerato; and it i3 Farther undarstood and

 agread that, ofther then the Agreement contained berein, that Julie shall have no claim against eny
progerty of the Defendant sither now held or afrarwards acquized; and that the Richard shali have
0 clalm againgt any propety of Julis either now held of afterwards acquired; and that thiz
Agresment shall be 1n full and fina? setrleraent of all the praperty tights of the pasiies. Itis
hagely spacifically agreed sad undarstaod 13 fallows:

1. CHILDREN;: The parties have no minor childcen,

2. PERSONAL PROFERTY:

——Fited: 12/3/2016-6:65PM-GST - Butte County, South Dakota- -~ 09DIV17-000032
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A. - The parties acknowledge that they have fully informed the othier of the ¢
existence, nature and extent of the personal propetty owned either jointly or severally by them,
and that they have agreed on a fair and equitable division of propetty.

_ B, Richard shall be entitled to possession and title to the ifoms Hsted in
Richard’s column on the atteched PROPERTY BXHIBIT A,

C.  Julie shali be entitleé to possession and tifle to the items lsted in I ulie’s
column on the astachsd PROPERTY EXHIBIT A.

D, Richard shall pay Julie a property equalization. payment of one million
twenty five thousand dollars ($1,025,000.00). Of this arnount, $%5,000.00 shall be paid
concurrent with signing of this Agreement. The remaining $1,000,000,00 shall be patd on or
before Jannary 31, 2019, If Richard fails o pay such amouat within the time partod specified it
shall agorue intetest at the category b statu%ory interest rats of ten percent simpls, Such interest
shall in no way prevent Julie from seeking any other type or kind of romedy associated with
collection of such amount, The parties agres that the timely payment of such equalization
payment. is & material factot iz the enfering info of tlus Agresment. The pacifes agree that this
property division payment shafl notbe conaldered alimony, but mthes shall constitute 4 Section
1041 tax free transfer under 26 U.S,C. §1041,

', B, Theparties own certaln personal itemns and furninue that {s locatad in o,
home (the “I—[Iitzél’l’ house ot property) which is owned by RY Seldsl, Corpotation, Unless set
Torth otherwise herein, Rit;hal‘d shall ba entitled to ownership and-possession of all firnityre and : )

pezsonal property located in the “Hitzel” property.

Y - e

Filed~12/3/2018 6:05.PM CST. .Butte County, South Dakota. —-0801V17-000032 o e
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F, Utiless set forth otherwise heroin, Fulle shall be eutitled to ovmersidp and
poasession of all firniture and personal property located in the “Atizona House”, which real
property will also be transferred to Tulie as fitrther set forth below i this Agreoment

G, If located, Riclard shall provide fulie with the serap-hooking materials

that have been requested

H. The parties continus to havs a 529 College account for their adult child,
Madelyn. The amouat of $9,82] remains in such accomt, Richard shall confine to have control
over this account but shall bave an cbligation to account for all such funds. The acc.mmt ghall bs
used for relmburse for collegs or other poat-sscondary education that qualify under the plan, The
bills or invoices shall be presented to either Richard or Julie. Payment by Richard shall cccyr
within 20 daya after presentation of the bill, In the event tl-lat Madelyn does not wtilize all of the
funds for college or other post-secandary education purposes, the remaining amount less the tax,
linhility shall be distributed to Madelyn no later taan fout years after this Agreerent is reached.

L . 'The parties shall cooperate, through their attorneys, in making the
designated personal and real property available fo the other party. Each pariy shall make
atrangetants to obtaln their propetty on or before May 1, 2019,

L. The parties hawla divided all other personal property. By the inelusion of
this Agreernent in the Judgment and Decres of Divorce, each party shall be awarded the propecty
each party respaciively is in possession of as of the date and signing of thls Agreement. The
exception to this {s the personal property locatad at the I-I_itzel property, which Inlis shall termove,
and have the pattics children remove, no later than Decomber 21, 2018,

3. REAL ESTATE:

The parties personally own four ttacts of veal property which include the following:

N
Sy

My
- Filed:+12/3/2018-6:05 PM CST -Butte County, South Dakota 09DIV17-000032
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1)y Bigon Land - 160 acres;

Tovmship 18 North Rengs 15 B BHM., Petking County, 8D

Section 16: NW1/4 Less Highway Lot H1

Richard shall rece{vé Tull title and ownership of the Bison Land. Julie shall quit clain
het intetest in the land to Richard concurrent with the execution of this Agresment,
R'Lcﬁard shall be reaponsible for all mortgage, taxes, Insurance, ufitities, and malhtenance
of this propexty.

2) Milter Land;

Township 18 North Range 12 Bast BHM, Perking County, SD

Section 19: Goverument lots 1, 2,3, and 4;

E1/2W1/2; and NE1/4,
Richard shall recsive full tile and ownership of the Miller Land, Julle shall quit claim

her Intersst in the land to Richard concutrent with the execution of this Agreement.
Richard si;all be responsible for all taxes, insurance, utitities, and maintepance of this
propesty,

3) New Lelpzig Bulle Plant propesty;

Wost Seventy-five (753 Feet of Lot Four (4), Block Three (3), Railway Second Addition,

City of New Lelpzilg, Grant County, North Dakota.

It consists of real and personal property located upon the ahove described real propesty,
Richard shell recelve full tifle and ownership of the Mew Leipzig Bulk Plant. Julie shall
guit elaim bes interast to the land to Richard coneutrent with the execation of this
Agreement, Richard shall be reyponsible foz all taxes, insurance, utilities, and

maintenance of this property,

(R

~——Filed:-12/3/2048-6:06-PM CST--Butte County, South Dakota 08DN17-000032 -
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4) Bison Lot;

Toyenship 18 Noeth Rangs 13 Fagt BFM. Perking County. 8D

Section 13: Block X of Tract I of Qutlet 27X of the Mortheast Quarist, the same belng a

tract of tand 140" x 310
Richard shall receive full title and ownewship of the Bison Lot, Julie shall quit claim her
intereqt in the Iand to Richard conciument with the exsoution of this Agreement, Richard

shall be responsible for &l mortgage, taxes, hsurance, willtles, and maiatenance of this

property.

4, MARITAL BIT.LS AND OBLIGATIONS:

Richard shall be responsible for the following personal debt for so long as any balance
cetmaing owlag and agress to both hold harmless, aI;(C] indemntfy, Julie from the following
personal debis and Habilities, to include but not be limited to apy attorney's fees and costs
incurred in any action regarding any of the Habilities identified below:

1. The full amount owing to Farm Credit Services secured by the Miiler Land and Bison

2. %ﬁgc}ﬁm afmourit owed on Capital One Credit Card ending In 3570, Upon payment in

full, this account shall be clossd. Richard shall teceive all reward points on this card;

3, The full atount owed to Bison Gratn Corp. for crop services or any other ssrvices
which exist as of the date of the signing of this Agresment;

4. All debt held solely in Richard's name including but not limited to all eredit cards,
lines of credit, or other revolving lean payments.
Julie shall be responsible for the following debt for so long as any balancs remains owing
and agrees to bath hold harmless, and Indemnify, Richard from the following personal debts and
liabilities, to include but not be limited to any attorney's fees and costs incurred in any action

. regarding any of the liabilities identifled below

1. Alldebtheld solely in Julie's name urless set forth ofierwise hereln, ncluding bug-

not Hmited to credit cavds;
2. Al medical bills incured for treatment to Tulis;

- Filed: 12/3/2048 6:05-PM CST Butte County, South Dakota 09DIV1 7-000032
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| 3. Pull amount owed to Ally Financtal for auto loan co-signed with daughter, Beth,

Any debts or obligations incutred prior to or subsequent to the parties’ saparatioln and not set
forth herein shall be the solely responsibility of the party who inourted the same, which party
here*oyl covenania to hold the other harmlass therefrom.

As to the l9ue of health insuzance, Richard shall continue to maintain and pay fot the
parties’ children’s health insurance for so long as Richard’s plan permits the children to be
covered under Richard’s insurance. This obligation shall end no later than e child reaching age
26. Julis has heretafore been provided health insurance coverage as a spouse of a “coversd
ewployes” under Bison Grain Company’s grous health insurance plan, Pursuant to the
Congsolidated Omaibus Budget Reconciliation Act of 1986 (COBRA) and acts a.mend'atory
thereto, Julie ia eatitled to ceriain nofice and Hghts of continued goverage a3 set forth in the Act,
Divores constifirtes a “qualifying svent™ for the former spouse of a cavered employes and
notification of 1ights must be given as provided by federal law. Julie is responsible for notifying
the employai's 'plan administeator that a “qualifying svent” has ocourred and the patios agree
that the signing of this Stipulation qualified assuch noties. Richard shall taks all reasonable
steps to ensuze that tirely notification iz provic.led to the employer’s plan administeator and that

the requiremonts of federal law and regulation are met In compliance with Fulis’s rights under

COBRA.

3 BISON GRAIN COMPANY BGO):

The parties hold a majority interest in Bison Grain Company Richard owns 4,768 sharea
golely in Richard's pame, Julis owns 400 shares solely in Julie's name, The pasties joindy own
131 shares, Richard shall rstain all shares held solely in Richard’s name as well as his tnierest in

all jointly owned shaves. Julle shall transfer her 400 shares in BGC along with her interest in

»»@A . 6

1
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the Jointly owned shares In BGC to BGC. Tn axcl1ang§, Julie shall receive the Bscalade and
.“J'(u"::on in addition to real property legally deseribed below (the Avrlzona House):
Sec /Lot 82, Seville Parcel 29 MR 774-3%

And has a physical address of 3383 East Sports Drive, Gilbert, AZ. Tulie shall slso yeceive the
hote farnishings in the AZ house. The pactias agree that 2 matecta) consideration to this
Agreement ig that Tulie shall have no income tax liability for this initial transfer, Richard agrees
that any tax lability that srises for Julie from such inlial transfer will either ba borna by BGC or

| that he will personally hold harmless, indemnify, end pay Julie any tex liabifity that could aclse
as.a tesult of the transfer of this Arizona property to Julie. Any subsequent tax consequences tha
may atise based upon Julle decision to sell such Arizona property shall be Julle's responsibility,

Conewrent with sxecution of this Agreement, Richard shall cause o deed to be

transfacred to Mulie from BGC, Commencing January 1, 2019, Julis shall be regponsible for all
taxes, utilities, maintenance, and Insurance on the Arizona House. Richard affirmns, howsver, |
that BAC has pald the existing property faxes due and that the next properiy tax payment would
not be dus until 2019, Farther, Richard shall provide Julie with contact information for the lawn,
pocl sexvice, and other maintenance persons known to Richard, He will also provide Tulls with
all knowt passwotds associated with the whreless system. that controly some of the home utilities
as well as any other reasonable and necessary information incic[eutai 1 ownership of the samae,
Once the stack transfer ovcuss, Julie shall have no further Hability for any BGC debt or
obligations and Richard agrees that he will hold harmless and indernify, including attorney’s
fees and cots, Julie from eny such liabilities a5 well as any actions or clajres which could or may
arise out of the same. Tt {9 the intent and purpose of this provision and section that Julie shall

divest herself of all ownership interest, if any, in the above named entity (BQC) and exterprises

—Filad: 12/3/2018 605 PM CST . Butte County, South Dakota - 09DIV1 7-000032
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’ in favor of Richad, subject to any and all deht, obligation, or liability, whether pecsonal or
otherwise, related to such entlties and emterprises, whidh Richatd shall assume as his separate

; responaibility. Further, in the Ievent any cotporate dely, obligation, or liability shall identify Julie
as an obligor, debtor, or guarantor, Richard shall causé Julie’s name to be removed fror any
such indebtedness, obligation, ot Niability npon the renswal of sach deht and no later thalu
December 1, 2020. Undet no eircumstances shell Julie be responslble for any business debt,
obligation, or liability, Inchuiding federal, state, ot local taxes related to BGC, B ¥ this provision,
Tulfe hereby resigns and withdraws any position she may have heretofors held ag an offjeer,
director, employee, or agent of BGC and makes no claim for damages or compensation. zelated
therato, |

6. RJ SEMEL, CORPORATION:

Richard and Julie squally own ell shares In RT SEIDEL, CORPORATION. ("RI7). Julie
shall trangfer her shares in RY to Richard, Afier such transfer of shares cecurs, Julis shall receive
the 2016 Chevy Silverado and stock bailer from RI. The parties agree that Julie shall have no
income tax linbikity for these initfal transfors from RJ and Richard agrees that if any taz lability
arises for Julie from such transfer it will either be borns by RI orthat he will personaﬁy hald
harrnfess, indamnify, and pay Fulis wry tax Hability that could arise as a tesult of the fransfer.
Julis shall be responsible for all subsequent tax consequences. Richard and / ot BY shall retajn alf
other assets owned by R¥ unless set forth otherwise herein. Tulie shall provide Richard with all
carporats books fueluding but not limited to the stock. certificates, bylaws, and articlss. Once the

' stock trensfer ocenrs, Julle shall have no further liability for any RT debt or obligatious.
It I3 the intent and putposs of this provision and section that Tulie shaﬂ. diveat.hersa-].f of

all ownership interest, if any, in RT in favor of Richard, subject to any aud ail debt, obligation, or

Filed:—12/3/2048 6:05 PM CST Butte County, South Dakota- -09DIV17-000032
APP 012

Fhd.d o,




Liability, whether personal or otherwise, related to such entities and enterprises, which Rictiard
shall aseurne us his separate res.ponsibility, Further, in the svent any corporate debt, obligation,
or lighilty shall identify Julie as an obligor, debtor, o puarantor, Richard shall canse Julle's
name to be removed from any such indebteduess, obligation, or labillty upon the renewal of
each debt and no later than December 1, 2020. Undar no clrcamstances shall Julie be
tespongible for any business debt, obligation, or HabiHty, including federal, state, or local tazes
related to RT. By this provision, Julie hereby resigna and withdraws any position she may have
heretofore held as an officer, director, emplayes, o agent of RY and makes no claim for demages

or compensation velated thereto,

1. LUMP SUM NON-MODIFIABL % ALTMONY:

As for spousal support, Richard shall pay to Julie Tump-sum, noa-raodifisble alimony tn
the gross total amaunt of $750,000.00 to be paid in installment payments, Based .on. South
Dakota law, this Is intended as a final adjustment of muiual rights and cbligation and is an
absolute judgment. Such lump sum non modifiable slimony shall be paid in one hundred twenty
(120) conseouifve xaonthly installment payments sach. in the amount of $6,250.00 due on or
before the 1* day of each month commenoing on November 1, 2018, Such alimony obligation
shall not bear interest so long ag it ig timely and fully pald on a monthly basts, All such payments
shall be mads in direct depasit Torm and by electronie funds trausfer into an accoutt specified by
Julie, Sﬁch alimony shall be taxable to WIFE in aceordance with 26 U.5.C. Sec. 71 and
deduetible to HUSBAND in accordance with 26 U.8.C. Sec, 215, Ii is expressly understood and
agieed by the parties that the taxability and deductibility of the alknony payments shall be
determined by the actnal instaltment payments paid and received in the taxabls year, The

ulimany described hetein shall ot cease ot terminate upon the death or disability of Richard nor

g ‘/,"-)

R
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ghall It ceage or tecminate upon the remarriage or cohabitation of Julie and shall be paid fo either -
Jubie as provided for hereln or to her estate, The fact that the parties have agreed to lump suts,
non-modifiable alimony in the gtoss amount ideniificd above is e material consideration to

entering into thls Agreement.

The total gross etount: of lump sum non-modifiable alimony in the amount of

$730,000.00 shall be secured by & latter of credit obtained by Richard from Bison Grain
Company, The letter of credit shall be a non-revocable. This letter of credit shall guarantee
Richard's obligation to Julie to pay the lwmp sum allmony identified above. Anupdated lstter of
credit may be supplemented annually, with the guarantsed amount betng reduced commiserate
with the Installinent payments made by Richard, Nothifg about this letter of oradit shell in any

way prohibit; inder, or Limit Julie’s right to seak enforcoment or collection of the remaining

amount dus and owﬁig from either Richard or Blson Grain should péymeut not be mede pursuant
to the terws of this Stipulation. I Julie is required tﬁ ke any such claim, or to Initiste any type
of action, Richard agrecs that he shall be responsible for the payiment of the reasonable aﬁoﬁey’s
fees and costs -incw.'rad by Julis in having to either make a ¢laim, o initlate any type of action,
agsoctated with collection of the remaining amount of the total gross aum of fump sum alimony
28 icienr]fied ghove.

8. INCOME TAX RETURN;

The parties shall file separately for 2018 and all subsequent tax yeats, Julie shall be
respons_ible for taxes owed on her petsonal employruent and incorne received from BGC.
Richard shall bs responsible for all tases owed on bis employment income, farm iacome, and the
RJ and BGC distuibutions and gains which wete issued or made to either party in 2018, The

purpose of this provision i3 to make certain, when read in coordination with all other provisions

10

R
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of thig Stipulation, that Julie shall xeceive the propesty equalization payment, personal and real
property, and other assets without tax liabllity, The parties contemplated, in reaching the amount
of the property equalization paymert, as well as the division of various veal and personal
property, that Fulie would receive such items without 5 tax liability associated with the same. As
set forth herelts, and other than Julie’s personal income and tncome from BGC, the parties agree
that any other tax lability fhat 13 ultimately imposed upon Julie from the initial transfers
identified in this Agseement shall be paid by Richard end thet Richard shall further indatontfy

and hold harmless, including attomey’s fees, Julie from any such tax claims.

g, PENSION AND RETIREMENT:
Richard has retlrement plans through DrevFfuss, First Interstate, and Thrivent, Richard
' shall retain his retirement plans free and clear of eny claim hy Julie
Julie has tetitement plans through Thrivent Financtal. Julie shall retedn her retirement
plans free and clear of any claim by Richard.
Each patty hereto waives, releases and relinquishes any and it rights that be or she may
have or may hereafter acquire to the refivement and/or pension plans or funds in which either
party may now or hereafter acquie, unless set forth. above.

10, WWALVER OF ESTATES:

That except a5 otherwise set forth in this Agresment, Plaimtiff and Defendant hereby

mutually release and waive any and all tight, title and Interest accruing by operation of Law ox
under aty statute now ot hereafter enforced, or othetwise, to participate in the sapaiate estates
and property of each other, whethet sach property be veal or porsonal or wheresoevet locatad,
and whether acquired before or subsequent to thair marriage, and whether acquired befors or

subsequent to the date hereof, including any right of election to talse against any last will and

wﬂ 11
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testament of eacl) other, and ary right to the administration of the estate of each other, except
only as provided by will or codicil executed after the date of this Agresment,

Li. WAIVER OF DISCOVERY:

Both partles ackmowledge that they have been fully advised that depositions,
interrogatories, and requests for admissions may be served upon the other patty, or taken, in
“order to more filly detormine and make a record of thelr respective property tights and interegts.
The parties have conduoted discovery and hersby waive eny right to pursue fuxther discovery,

12, WALVEER AND INCORPORATION:

Each of the parties heteto hereby waives findings of fact and conolusions of law in thls
action, and further waives any notice of headné; or notice of trial herein, and consents to the
entry of a Judgment and Decres of Divorce without fusther notice, upon the Court's
determination that there is 3 just cause for divorce exlsting in the moving party's favor.

It is fuviher stipulated and agreed by and between the parties heteto that all provisions of
this Agreement shall be incorporated by reference into any Dectes of Divorce which may be
issued hevein; and that if the Court refuses to accept any part or paragraph of this Agreement ox
wishss to modify the same, this Agreement shall be deemed null and void by the parties hereto
and no.Dscrec of Divorce may be entered by defavlt herein without Notice of Application of
Default Fudgment and complation of all of the requirements of faw relative to the taking snd
enty of a defanlt judgment, and fo this end, the provisions of this Agreement are not dlaemcd 0
be severable.

13.  FULL DISCLOSYRIE:

The partiss agree, represent, and weareant to the other that each party has made a full and

complete disclosure of all financial matters, and that no assets or liahilities have been sscreted or
12
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hidden from the othet party, Each party has had Aull opportunisy to seview the tenms and
conditions contained herelh,

14, DMILITARY SERVICE:

Neither of the partied is serving o active duty in the armed forces of the United States
and/or its allies end neither party claitns any rights or privileges under the Service Members’
Clvil Rellef Act as amended (50 U.8.C. App. 5. 501 ef seq.).

15, OTHER INSTRUNMENTS:

Both of the pattles hereto agres to exsonte any and all formal docurments which may be
necessaty and needed in order to effectuate the purposes of this Agreement, inchiding
Iostruments of walver, retiunciation, release transfor or cc-n.ve.}'anac. Bach party shall provids the
other with any designated vehicle titles. The tecejving party shall be responsible for teansferting
the title iﬁto his/her name within five days of recaipt of the Tifle, The receiving patty shall ba
responsible for the cost of transfer of the titfe and payrment of licensing and transfer taxes/fees,
Blve days after provided to the receiving party, the providing party may cancel insurance ox the
transferred vehicles. |

16, ATTORNEY'S FEES:

Rach party shall pay their own atiorney’s fees.

17, RESTORATION OF MAIDEN NAME

The parties agree that Plaintiff shall be restored to her maiden name of Julis Niemiltalo
atui that the Judgment and Decree of Divorce 90 shall state the same.

18, ENTIRE AGREIMENT:

The parties hereto agree that this Property Distribution and Divorce Agreement

congtitutes the sols, exclusive and entite Agreement between the parties heteto; and that thers are
13
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? uo other oral or collateral agreements oxisting betwsen thera, ‘To this end, the parties hereby
agree and declare that this Agreement shall supetseds alf prior writtea or conteraporaneoys oral

! agresments between them,

19. BINDING EFFECT;

This Agteement shall bind and imus to the benefit of the parties and their respective
beirs, asyigns, next of kin, devisees, logatees, executors, administators and assigns,

20,  INDEMNIEICATION:

The Plaiﬁﬁff agrees to hold the Defendant harnless from any and all indebtedness hereby
assnmed by the Plaintiff. Should the Defendant become obligated and make payment ﬁpcn any
of said {ndebiedness, the Plaintiff agrees to pay to the Defendant that amount which the
Drefendant was obligated to expend towaid the Indebtedness assumed by the Plaintiff, said
payment to be made upon demand. Siraflarly, the Defendant agrees to hold the Plainiff
harmless from any and all indebtednsss hereby assumed by the Defendant. Should the Plaintiff
becorae obligated and make payouent upon any of said indcbl;educss, the Defendant agrees ta pay
to the Plaintiff that amount which the Plaintiff was obligated to expend toward the indebtedness
assuimed by the Defendant, said payment to be mads upon demand, Nothing about this paragtaph
otherwise limits or modifies the obligations of Rlohai‘d to Julie as otherwise set forth in this
Agreement. 3 :

21, MODIFICATION AND PERFORMANCE OF THE AGREEMENT:

This Agreement shall not be modlfted or annulled by the parties hereto except by a

written instrument, executed fn the same manner as this instrument. The failure of either party to
insist upbn the atrict petformance of any provision of this Agreement shall not be deamed as a

waiver of the tight to insist upon the strict performance of any other provision of this Agreement
14
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at any other time. Aoy broach of any of the tertes and conditions of this Agresment shall be
deemed to be a breach of the entire Agreement. The obligations instured under this Agreement
may be enforced by specific performance.

Each perty acknowledges that no representations of any kind have been made to him or
het a3 an Inducement to enter Into this Agreement other than the representations set forth hersin,
and that this Agreement containa all of the tetms of the conteact between the parties. Each patty
acknowledges that this Agreernent has been, entered into of his or her own volition, with full
knowledge of the facty and full information. as (o the legal rights and liabiliiies of each, Each
party believes the Agreement to be zeasonable under the clrcumstances,

2.  REPRESENTATION:

Plaintiff s represented by Attorney Michas] Sabers, Defendant is represented by
Attorney Ronda Miller, Hoth partles have been advised that they should seek the advice of an
aocountant regarding afl tax issues related to this matier and both parties have either sought the
advies of an accountant regarding sll lasues related to this matter or have bad the opportunity to
do so. Based on such, the parties agres and understand that certatn tax labilities or rsks mﬁy be
inherent to this Agresment a3 provided for hersin and that each party agrees to assume those

risks associated with the same.

BALANCE OF THIS PAGE INTENTIONALLY LEFT BLANK
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Ol Sat

Tulis §hidel

State of South Dakota, )]
' ) as.

County of Pzﬁgzz'n ?’B‘n )

o ; )
Onthis the 2 day of ;D_&ﬁméag. 2018, before me the undersigned Notary
Public, pessonally appeared Julis Seldel, known o tus or satisfactorily prover to be the person

whose name is subscribed to the within instrument and acknowledged to ma that she executed
the same for the purposes thetein contafnad.

In, Wlmess Wheteof, I heteunto set my hand and official ssal.
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Richard Saidel £
swetySmdl o > - | 7
1 Cannty of@éL . ;sm

: On this the f[}%afy of /ﬂﬁu ; , 2018, before me the undersigned Notacy ,
i Publiv, pérsonelly appeared Richard Sefdel, known to me or satisfactorily proven to be the B
person whose namns 13 subscribed to the within instrument and acknowladged to me that he ’
executed the same for the purposes thereln contained.

In Witness Wheteof, I horsunto set my hand and official seal.

1 (SEAL)

17
164

b?é
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PROPERTY EXTIBIT A
SEIDEY, v, SEIDEL

Teom

Richard

Julie

All Bank Accounts held in Richard’s name | X

All Bank Acconnts held in Julie’s hame

Jt. Bank Account

Crops |

vacant mobile home in Bison

>

02 Corvette

1990 Corvetto

Trapsam {02 Pontiac)

05 Hatdey Davidsan

b 413 Avulanche

Hotses

93' Kawasaki

(13' Boat Bala
and Trailer

1984 8x12 Circle L Trailer

GUNS

Ruger Bod Hawle

Pellet gun Rifle

Walthars 22

Ruger 380

3 rifles

22 pistol

P (et || [ 4 |
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Xiem Richard Julfe
Grand Blectric and WRCTC capitel credits | X
Lifa instrance owned by Richard X

@

&
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

)88,
COUNTY OF BUTTE ) FQURTH JUDICIAL CIRCUIT
JULIE SEIDEL, ) 0ODIV17-000032
)
Plaintiif, )}
)
V., ) JUDGMENT & DECRER
) OF DIVORCE
RICHARD SEIDEL, 3
)
Defendant, )

Thig matter came before the Honorable Cirouit Court Ju dge Michael Day onthe _ 4Hh
day of _ December 2018, vikwa Propetty Distribution and Diverce Agreement {FDDA™
as well as Affidavity of Jurisdiction of the parties, Plaintiff and Defendant both appeared by way

of the referenced Affidavits of Jurisdiction and have waived Findings of Fact and Conclusions of
Law through the Affidavits and termg of the PDDA, The Plaintiff was ropresented by attorney of
record Michael K. Sabers and the Defendant was represented by his attorney of record Ronda
Millex,

It appeurs to the Court that the Summons and Complaint wero properly served, as
shown by the service documents on file hersin, and more than sixty dayy have elapsed since such
service and that the Court hay jurisdiction of this matter and the parties. The parties entered into a
written Property Distiibmtion and Divorce Agreement (“PDDA”) concerning proparty tights,
wirichr & o file hevein and is accepted in evidencs and which appeats to be a fair and equitable
adjustment of the property rights of the parties. 'The Court finds that the parties have stipulated 1o
grounds for divorae based on Defendant’s adultery, Therefore, based upon the PDDA, and the
record in this matter, it is hereby;

ORDERED, ADJUDGED AND DECREED that the martiage heretofore exXisting
between the parties be, and the same hereby is, dissolved and set aside, and that the parties be,
and each of them is, restored to the status, conditions and rights of single persons aud that each
party is hereby granted an absolute divorce from the other on the prounds of Defendants

adultery; and it is further

Filed on: 12/04/2018 BUTTE Cohnty, South Dakota 09DIV17-000§

Filed: 3/31/2021 5:01 PM CST Perkins County, South Dakota 52CIV19-(§



ORDERED, ADJUDGED AND DECREED that the PDDA si ghied by the Plaintiff on
the 3" day of December, 2018 and by the Defendant on the 30th day of November, 2018, which
is filed in the Court File, be and hereby is incorporated into this Jud gment and Decree of Divotce
as is sot forth in its entirety heretn and shall be enforceable as an Order and Judgment of this
Court, and it is further

ORDERED, ADJUDGED AND DECREED that the Plaintiff, based upon her request,
is hereby returned to hor maiden / former name known as Fulle Niematalo, Plalntiff*s date of
birth is December 6, 1964; and it ig further

ORDERED, ADJUDGED AND DECREED that each party shall, at the request of the
other, exeouts and deliver any such instruments as may be required in order to catry out the
imtentions and provisions of this Judgment and Decres of Divorce and the PDDA incorporated
herein, In the event elther party shall fall to exsoute deeds, titles, or other appropriate ngtrumentg
of conveyance as required by this Judgment and Decrse of Divorcs, this Judgment shall act in
Jiew of such conveyance; and it is further

ORDERED, ADJUDGED AND DECRIED that as may be necessary, this Court will
enter any such further Orders as may be needed to carry out the terms and conditions of the

PDDA which is incorporated herein,

Dated this 4t gay o PEOEMbEr 510

..‘-“\“—-
B ve D
Honorable Judge Michael Day
Circuit Court Judgs

Altast;
Schmoker, Laura
Clerk/Depuly

s,
g@{é;—% B (SEAL)
F ] et

| } a] t .E?

1 %JR 5

Ve
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STATE OF SOUTH DAKOQTA ) IN CIRCUIT COURT

)88
COUNTY OF BUTTE ) FOURTH JUDICIAL CIRCUIT
JULIE SEIDEL, )] - 09DIVI7-000032
)
Plaintiff, )
)
V. ) AMENDED JUDGMENT
) & DECREE OF DIVORCE
RICHARD SEIDEL, )
)
Defendant. )

This matter came before the Honorable Citeuit Court Judge Michael Day on the 4®
duy of December, 2018, vina Property Distribution and Diverce Agreement (“PDDA") a5 well
as Affidavits of Jurisdiction of the paaties. Plaintiff and Defendant both appeared Gy way of the
roferenced Affidavits of Jurisdiction and have walved Findings of Fact and Conelusions of Law
through the Affidavits and terms of the PDDA, The Plaintiff was tepresented by attorney of
record Michael K, Sabers and the Defondant was represented by his attorney of record Ronda
Miller.

It appears to the Court that the Summons and Complaiat were properly served, as
shown by the service documents on fils herein, and more than sixty days have elapsed since such
service and that the Court has jurisdiction of this matter and the parties. The parties entered into a
written Property Distribution and Divorce Agreement (“PDDA™) concerning property rights,
which is on file herein and i5 accepted in evidence and which appears to be & fair and equitable
adjustment of the property rights of the parties. The Court finds that the parties have stipulated to
grounds for divores based on Defendant’s adultery. Therefore, based upon the PDDA, and the
record in this matier, it is hereby:

ORDERED, ADJUDGED AND DECREED that the martiage heretofors existing
between the parties be, and the same hereby is, dissolved and set aside, and that the patties be,
and each of them is, restored to the status, conditions and ri ghts of single persons and that each
patty is hereby granted an absolute divorce from the other on the grounds of Defendant’s

adultery, and it is further

1 { .
Filed on: 3/15/2019 BUTTE County, South Dakota 09DIV17-004 &
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ORDERED, ADJUDGED AND DECREED that the PDDA signed by the Flaintiff on
ihe 3" day of Decemther, 2018 and b y the Defondant on the 30th day of November, 2018, which
is filed in the Court File, be and hereby is incorporated into this Judgment and Decres of Divorce
ag is set forth in its entirety herein and shall be enforceable ag an Order and Judgment of this
Court, mud it is forther

ORDERED, ADJUDGED AND DECREED that the Plaintiff, based upon her request,
is hereby returned to her maiden / former name known ag Julie Niemitalo, Plaintiff's date of birth
is Dscember 6%, 1964; and it is Further

ORDERED, ADJUDGED AND DECREED that each party shall, at the request of the
othet, execute and deltver any such instruments as may be reguived in order to carry out the
intentions and provisions of this Judgment and Deoree of Divorce and the PDDA incorporated
herein, In the event either party shall fail to execute desds, titles, or other appropriate instruments
of conveyance as required by this Judgment and Decree of Divoroe, this Judgment shall act in
lieu of such conveyance; and it is further

ORDERED, ADJUDGED AND DECREED that ag may be necessary, this Coutt will
enter any such further Orders as may be needed to carry out the terms and conditions of the

PDDA which is incorporated herein,

Dated this 13t day of March , 2019 muro pro tune December 4%, 2018,

BY THE COURT: Slgnad: 316/2019 11:23:22 AM

ks %Mﬂ{,

Honorable Judge Michnel Day -~
Cirouit Court Judgs

ATTEST:

Attast:

o ok Rmherly
Clerk of Courts Clatk iDeputy

@

Deputy

2
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STATE OF SOUTH DAKOQTA ) IN CIRCUIT COURT
)88,
COUNTY OF PERKINS ) FOURTH JUDICIAL CIRCUIT
STATE OF SOUTH DAKOTA, ) FILE NO: CRI17-34
)
Plaindff, )
) YERDICT
V8, }
)
RICHARD SEIDXL, ) _
| FILED
efendant,
JUL 7 6 2018
We, the jury, find the Defendant, RICHARD SEIDEL: mi; %&mmmwwm
As to the offense charged in the Indictment; By ; =

(Pleass check only one)

NOT GUILTY, of COUNT 1: KIDNAPPING — 157 DEGREE

GUILTY, of COUNT I KIDNAPPING ~ 15T DEGREX,

In the ALTERNATIVE:

NOT GUILTY, of COUNT 2: KIDNAPPING — 15T DEGREE

X

GQUILTY, of COUNT 2: KIDNAPPING ~ 19T DEGREE

NOT GUILTY, of COQUNT 3: SECOND DEGREE RAPE

GUILTY, of COUNT 3:; SECOND DEGREE RAPE

NOT GQUILTY, of COUNT 4: COMMISSION OF FELONY

b

WHILE ARMED WITH FIREARMS

GUILTY, of COUNT 4; COMMISSION OF FELONY WHILE
ARMED WITH FIREARMS

NOT GUILTY, of COUNT §: AGGRAVATED ASSAULT —

ye

Dated thisﬁ

DOMESTIC VIOLENCE

GUILTY, of COUNT 5: AGGRAVATED ASSAULT -
DOMESTIC VIOLENCE

°f@§¢/’@é,gm 0:4 Aeet n)

Forepefson

EXHIBT

I 5
5
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STATE OF SOUTH DAKOTA. ) IN CIRCUIT COURT
)88
COUNTY OF PERKINS ) FOURTH JUDICIAL CIRCUIT
STATE OF SOUTH DAKOTA, ) N
Plaintiff, ) CRI 17-34
~V§. )
)
RICHARD SEIDEL, )} JUDGMENT OF CONVICTION AND SENTENCE
Defendant, )

A Crimihal Indictment was filed with this Court charging the Defendant with the crimes
of Count I Kidnapping — 1st Degree, SDCL 22-19-1(2), or in the alternative, Count II:
Kidnapping — 1st Degree, SDCL 22-19-1(3); Count III: Rape — 2nd Degree, SDCL 22-22-
1(2), Count IV: Commission of Felony While Aymed with Fireaums, SDCL 22-14-12: and
Count V: Aggravated Assault — Domestic Violence, SDCL 22-18-1.1(8), committed on oy
about the 2nd day of November, 2017. The Defendant was arraigned on said Indictment on the
19th day of December, 2017. The Defendant and the Defendant’s attorney, Timothy J. Rensch,
appeared and Shane C. Penfield, prosecuting attorniey, appeared at the Defendant's arraignment,
The Court advised the Defendant of all constitutional and statutory rights pertaining to the
charges that had been filed against the Defendant. The Defendant pled not guilty to all charges
contained in the Indictment.

A jury trial was held July 22nd, 2019 through Juty 26th, 2019, the Honorable Eric J.
Strawn presiding. The Defendant and the Defendant’s attorney, Timothy J. Rensch appearad,
and Shane C. Penfield, Perkins County State’s Attorney, and Scott A. Roetzel, South Dakota
Assistant Attorney General, appeared at the Defendant’s jury trial. The jury returned a
unanimous verdict of guilty of Count II: Kidnapping — 1st Degree; a unanimous verdict of
guilty of Count HI: Rape —2nd Degree; a unanimous verdict of guilty of Count IV:
Commission of Felony While Arined with Firearms; and a unanimous verdict of guilty of
Count V: Aggravated Assault — Domestic Violence.

It is, therefore, the JUDGMENT of this Court that the Defendant is guilty of Count If:
Kidnapping — 1st Degree in violation of 22-19-1(3), guilty of Count ITI: Rape - 2nd Degree,
in viofation of SDCL 22-22-1(2); guilty of Commt I'V: Comumission of Felony While Armed

EXHBIT

Z
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JUDGMENT OF CONVICTION AND SENTENCE
Pape 2

with Firearms, in violation of SDCL 22-14-12; and guiity of Count V: Aggravated Assault —
Domestic Violence, in violation of SDCL 22-18-1.1(8), said offenses having been committed on

or about the 2nd day of November, 2017,
SENTENCE
A sentencing hearing was held on the 5th day of November, 2019, the Honorable Eric L

Strawn presiding. The Defendant and the Defendant’s attorney, Timothy I. Rensch, appeared
and Shane C. Penfield, Perkins County State’s Attorney, and Scott A. Roetzel, South Dakota
Assistant Attorney General, appeared at Defendant’s sentencing hearing,

The Court asked if any legal cause existed to show why judgment should not be
pronounced. There being no cause offered, the Court thereupon pronounced the following
sentence:

COUNT II: KIDNAPPING — 1ST DEGREE:
IT IS ORDERED that the Defendant, Richard Seidel, be incarcerated in the

South Dakota State Penitentiary for a term of forty-five (45) vears and receive credit for one
hundred eleven (111) days previously served:

That the Defendant pay court costs in the amount of $104.00 to the Perkins
County Clerk of Courts;

That the Defendant pay prosecution costs in the amount of $13,501.86 to the
Perking County Clerk of Courts;

That the Defendant pay $5,175.69 to the Perkins County Clerk of Courts. The
Clerk is awthorized to distribute payment to Crime Victim Compensation Program, 118 West
Capitol Avenue, Pierre, South Dakota, 37501.

COUNT III: RAPE —2ND DEGRELR:
I'T IS ORDERED that the Defendant, Richard Seidel, be incarcerated in the

South Dakota State Penitentiary for a term of twenty-five (2 5) years and receive credit for one

hundred eleven (111) days previously served:

That the Defendant pay court costs in the amount of $104.00,
IT IS FURTHER ORDERED that this sentence shall run consecutive to Count

APP 030
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COUNT IV: COMMISSION OF FELONY WHILE ARMED WITH FIREARMS:
IT IS ORDERED that the Defendant, Richard Seidel, be incarcerated in the

South Dakota State Penitentiary for a term of five (5) years and receive credit for one hundred
eleven (111) days previously served.

IT IS FURTHER ORDERED thai court costs are hereby waived.

IT IS FURTHERED ORDERED that this sentence shall run consecutive to

Count II and Count IIL
COUNT V: AGGRAVATED ASSAULT — DOMESTIC VIOLENCE:

IT IS ORDERED that the Defendant, Richard Seidel, be incarcerated in the

South Dakota State Penitentiary for a term of fifteen (15) years and receive eredit for one
hundred eleven (111) days previously served.

IT 1S FURTHER ORDERED that court costs are hereby waived.

IT IS FURTHER ORDERED that this sentence shall run concurrent to Count I,
Count I1L, and Count IV,

BY THE COURT:
Signed:,11/6/2019 11:51:27 AM

Attest:

Peck, Trish éircuit Court Judge
Cierk/Deputy

T
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Core Terms

senltence, neck, zip, rape, asphyxiation, erotic, tie,
defense counsel, marks, circuit cour, kidnapping, gun,
divorce, pickup. aggravated assault, closing argument,
assault, bedroom, sex, law enfarcement, firaarm, wrists,
grossly disproportionate, prosecutorial misconduct,
commission of a felony, abuse of discretion, credibility,
asseris, noticed, limine

Case Summary

Overview

HOLDINGS: [1}-The circuit court did not abuse its
discretion when it grantad the State's motion in limine
regarding erotic asphyxiation during defendant's criminal
tnal because he was not prevented from presenting the
central theory of his defense to the jury. Defense
counsel was allowed, over the State's objection. to
argue 1o the jury that the victim had consented to being
bound; [2]-There was no error in denying defendant's
motion for judgment of acquittai with regard to his
kidnapping conviction under 5.0 Codified Laws § 22-
19-1{3) because there was sufficient evidence for the
jury to conclude that defendant removed the victim from
the business for the purpose of inflicting bodily injury
upon her or to terrorize her,

Outcome
Judgment affirmed.

LexisNexis® Headnotes

Criminal Law & Procedure > Trials > Closing
Arguments » Evidence Not Admitied

Evidence > Inferences & Presumptions > Inferences

Criminal Law & Procedure > Trials > Closing
Arguments > Fair Cornment & Fair Response

HN1Z) Closing Arguments, Evidence Not Admitted

In closing argument, counsel has a right to discuss the
evidence and inferences and deductions generated from
the evidence presented. However, closing arguments
are not evidence, and courts may limit arguments to the
facts in evidence and reascnable inferances flowing
therefrom.

Criminal Law & Procedure > Appeals > Standards of
Review > Abuse of Discretion

Criminal Law & Procedure > Preliminary
Proceedings > Pretrial Motions &
Procedures » Motions in Limine

HN2IE) Standards of Review, Abuse of Discretion

A circuit court's decision to grant the State's motion in
limine is reviewed for an abuse of discretion,
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Criminal Law & Procedure > ... > Standards of
Review > Plain Error » Burdens of Proof

Criminal Law & Procedure > .., > Standards of
Review > Plain Error > Definition of Plain Crror

HN3[=‘§,} Plain Error, Burdens of Proof

Under §.0. Codifisd Laws § 23A-44-15, plain errars or
defects affecting substantial rights may be noticed
although they were not brought to the attention of a
ceurt. Ta establish plain error, an appellant must show
(1) error, (2} that is plain, {3) affecting substantial rights;
and anly then may the Supreme Court of South Dakoeta
exercise its discretion to notice the error if (4} it seriously
affects the fairness, integrity, or public reputation of
judicial proceedings.

Criminal Law & Procedure > Trials > Closing
Arguments > Evidence Not Admittad

Criminal Law &

Procedure > Appeals > Prosecutarial
Misconduct > Prohibition Against Improper
Statements

HN#{.:‘.‘;.] Closing Arguments, Evidence Not Admitted

In closing argument, counsel has a right to discuss the
svidence and infsrences and deductions generated from
the evidence presented. Therefore, he or she may
discuss the evidence, pointing out discrepancies and
conflicts in the testimony, and argue that the evidence in
the record supports and justifies a conviction. Howsver,
a prosecutor may nat seek a conviction at any price. As
such, prosecutarial misconduct implias a2 dishonesi act
or an attempt to persuade the jury by use of deception
or by reprehensible methods.

Criminal Law & Procedure > ... » Obstruction of
Administration of Justice » Perjury > Elements

HNSI:Z‘.] Perjury, Elements

Allegations of suboming perjury are serious and should
only be made when based on a firm foundation.

Criminal Law & Procedure > Juries &
Jurors > Province of Court & Jury » Credibility of

Witnesses
Evidence » Inferences & Presumptions > Inferences

Criminal Law & Procadure > Trials = Motions for
Acquittal

Evidence > Weight & Sufficiency

Criminal Law & Procedure > , . > Standards of
Review > Substantial Evidence > Sufficiency of
Evidence

HNEIX] Province of Court & Jury, Credibility of
Witnesses

A denial of a motion for judgment of acquittal is
reviewed de novo. In measuring the sufficiency of the
evidence, the Supreme Court of South Dakota asks
whether, after viewing the evidence in the light most
favorable to the prosecution, any rational trier of fact
could have found the essential elements of the crime
bevond a reasonable doubt. It is well settled that the
supreme court will not resalve conflicts in the evidence,
assess the credihility of witnesses, or evaluate the
weight of the evidence. Rather, the courts accept the
evidence and the most favorable inferences fairly drawn
therefrom, which will support the verdict. Moreover, the
jury is the exclusive judge of the credibility of the
witnesses and the weight of the evidence.

Criminal Law & Procedure > Juries &
Jurors > Province of Court & Jury > Credibility of
Withesses

Evidence > Inferences & Presumptions > Inferences

HN7I%] Province of Court & Jury, Credibility of
Witnesses

The Supreme Court of South Dakota will not set aside a
jury verdict unless the evidence and all reasonable
inferences to be drawn therefrom fail to sustain a
rational theory of guiit. Moreover, when a conviction
turns in large part upon the credibility of witnesses, a
circuit court properly leaves to the jury the pervasive
issue of credibility and considering the evidence as a
whole.

Evidence > Weight & Sufficiency
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HNB[&} Evidence, Weight & Sufficiency

The Suprema Court of South Dakota does nat reweigh
evidence or pass on the credibility of witness testimony.

Constitutional Law > Bill of Rights » Fundamental
Rights > Cruel & Unusual Punishment

Criminal Law &
Procedure > ... > Appeals > Standards of
Review > Abuse of Discration

HN9[E] Fundamental Rights, Cruel & Unusual
Punishment

There are generally two types of sentence challenges—
an Eighth Amendment violation and an abuse of
discretion.

Constitutional Law > Bill of Rights » Fundamental
Rights > Cruei & Unusual Punishment

Criminal Law &
Procedure > Sentencing > Proportionality

Criminal Law &
Procedure > Sentencing > Appeals > Proportionality
& Reasonableness Review

HN?‘O[A‘L] Fundamental Rights, Cruel & Unusual
Punishment

With regard to Eight Amendment challenges, in
answering the threshold guestion of gross
disproportionality the gravity of the offense refers to the
offense's relative position on the spectrum of all
criminality. Similarly, an examination of the harshness of
the penalty looks fo the penalty’s relative position on the
spectrum of all permitted punishments. This comparison
rarely leads to an inference of gross disproportionality
and typically marks the end of review. However, if the
penalty imposed appears to be grossly disproportionate
to the gravity of the offense, then the Supreme Court of
South Dakota will compare the senlerice to those
imposed on other criminals in the same jurisdiction as
well as those imposed for commission of the same
crirne in other jurisdictions.

Criminal Law &

Procedure > ... » Appeals > Standards of
Review > Abuse of Discretion

Criminal Law &
Procedure > Sentencing > Imposition of
Sentence > Factlors

HN11(&] Standards of Review, Abuse of Discretion

Before sentencing a defendant, the court is to acquire a
thorough acquaintance with the character and history of
the person before it. In doing so, the court should
consider the defendant's general moral character,
mentality, habits, social environment, tendencies, age,
aversion or inclination to commit crime, life, family,
oceupation, and previous criminal record, as well as the
rehabilitative prospects of the defendant. On appeal, the
Supreme Court of South Dakota will reverse a sentence
upon a showing of an abuse of discretion—a
fundamental error of judgment, a choice outside the
range of permissible choices, a decision, which, on full
consideration, is arbitrary or unreasonable,

Counsel: JASON R. RAVNSBORG, Attorney General,
PAUL S. SWEDLUND, Assistant Attorney General,
Pierre, South Dakota Attorneys for plaintiff and appellee.

TIMOTHY J. BARNAUD, Belle Fourche, South Dakota,
Attorney for defendant and appellant.

Judges: DEVANEY, Justice. GILBERTSCON, Chief
Justice, and KERN, JENSEN, and SALTER, Justices.
coneur,

Cpinion by: DEVANEY

Opinion

[**305] DEVANEY, Justice

['P1] Richard Seidel appeals his convictions for
kidnapping, raps, aggravated assault, and commission
of a felony with a firearm. He claims that the circuit court
abused its discrefion in limiting defense counsel's
closing argument; that the prosecutor engaged in
misconduct during closing argument; and that the circuit
court erred in denying his motion for judgment of
acquittal. He also claims that his sentence is cruel and
unusual in violation of the Eighth Amendment We
affirm.
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Factual and Procedural Background

[*P2] J.3. separated from her husband, Richard
Seidel, sometime in 2015 after he had an affair, and in
Seplember 2017, she filed for divarce. While they wers
separated, J.S. continued o work as a bookkeeper for a
company owned by Richard—Bison [***2] Grain
Company. On November 2, 2017, when J.5. arrived at
Bison Grain, Richard and an employee, Doug Lewton,
were present. At around 1%:45 a.m., Richard told Doug
to take his lunch break "like [he] normally dofes] " Doug
later explained that he thought Richard's statement was
odd because he did not take a linch break at a set time,
but he nevertheless left Bison Grain. Richard disputes
what happened next; however, we restate the evidence
and testimony “in a [ight most favorable to the jury's
verdict." See State v. Huber, 2010 § 0. 63. T 2 789
N.W.2d 283. 286

[*P3] After Doug left, Richard and J.S. were alone at
Bison Grain, and according to J.S., Richard asked her to
help him process a transaction on the computer in the
scale room. J.8. complied, and as she was typing,
Richard slipped a zip tie [**308] around her neck,
tightened it, and began choking her. She begged him to
stop making it tighter. Richard then pushed J.3. to the
ground and took her cell phone. J.S. blacked out shortly
thereafter.

[*P4] When J.8. awoke, she realized she was on her
stomach on the floor of the scale room and the zip tie
was still around her neck. She noticed that she had
urinated and defecated, and her wrists and ankles were
bound with Zip ties. J.5. saw that Richard had a [***3]
gun, and she thought he was going to kill her. According
to J.S8., Richard stood her up and put her in the
hackseat of his pickup, after which she blacked out
again,

[*P5] When J.S. awoke, she could hear the pickup
traveling down a gravel road, Richard drove J.5. to their
marital home outside of Bison where he continued fo
live after the couple had separated. He parked ths
pickup in the garage, then cut the zip tie from J.S.'s
ankles and had her walk into the house while he pointed
a gun at her back. As the two walked to the bedroom,
J.8. noticed a white garbage bag with black draw strings
on the kitchen counter, In the bedroom, J.S. noticed a
rope tied to the hottom part of the headboard. Although
Richard did not use the rope on J.8., she fearad that he
planned to rape and kill her.

[*P&] Once in the bedroom, Richard used a utility knife

**305; 2020 S5.D. LEXIS 149, ***1

to cut off J.8.'s coat, shirt, and bra. He also removed her
jeans and underwear and tock her into the master
bathreom to shower and clean off the urine and feces,
After the showaer, Richard shaved J.S.'s pubic area with
an electric razor. He then had J.S. perform coral sex on
him at gunpoint. Next, he returned J.S. to the bedroom
and bent her over the bed, She asked [**4) him to use
2 lubricant if he was going to do anything anally. J.8,
explained that Richard used lubrication from a tube in a
bag under the bed and penetrated her both vaginally
and anally. During the anal penetration, J.S. defecated,
which upset Richard, so he took her to the shower
again. Afterward, Richard told her that she needed to
listen to him abaut their divorce. J.S. promised that she
wouid stop the divorce, hoping this wauld prevent
Richard from killing her. Richard then appearad to calm
down. He cut the zip ties fram her wrists but reminded
her he had a gun and told her to put on other clothing.

[*P7] J.S. walked from the bedroom to the laundry
room to get dressed. At some point, she placed part of a
zip tie that had been cut from her wrist on top of the
refrigerator. According ta J.S.. Richard put her cut-up
clothing in a white garbage bag and placed her
undsrwear and the bedding in the washing machine.
Thereafter, they left the hause and drove to the airport
where Richard stored his private plane. When they
arrived, J.S. noticed that the door to the hangar was
apen and the blocks were removed from the plane's
tires, neither of which were typical. At the airport,
Richard cut the [***8] zip tle from J.S.'s neck and
placed it in the white garbage bag. He got out of the
pickup, taking the bag with him, and told J.S. to return in
20 minutes. He wamned her that if she told the sheriff
what happened he wouid shoot himself,

[*P8] J.S. left the airport in the pickup after she saw
Richard fly away in the plane. She then went to Bison
Grain to get her cell phone. J.8. sent a snapchat
message to her daughter-in-law Kristen Seidef around
1:30 p.m. informing her that she was "scared" and if she
was “not back by 2" Kristen should "come look for
[her].” J.S. testified that she returned to the airport to
pick up Richard and drove him to another house they
owned by Bison Grain. She explained that after she
droppad Richard off, he got into his Cadillac and drove
off. In an attempt to have things appear [**307] normal,
J.8. got into her own vehicle (a red dually pickup) and
drove to the post office and hank.

[*P9] At approximately 1:50 p.m., J.8. retymed to
Bison Grain, and Kristen was there waiting for her,
Kristen described J.S. as “pretty distraught” and noted
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that she was crying. J.8. told Kristen what had
happened. Despite Kristen's urging, J.S. resisted telling
law enforcement, claiming she did [***6] not want
Richard te kill himself. Daug ¢ame in from the shop at
this point, and both he and Kristen convinced J.3. to
report what had cccurred. Kristen took J.S. to the police
station in Doug's pickup because J.S. did not want
Richard to see her pickup leave Bison Grain or see it
parked outside the police station.

[*P10] J.S. was too afraid to go into the police station,
so Kristen went inside. After learning that the sheriff was
not in town, Kristen asked a deputy to speak to J.S.
outside in Doug's pickup. When Deputy Maithew
Kindsvoge! first approached J.5., he observed that she
was crying and frantic in her movernents and that she
had a red mark on her neck. The deputy recorded his
canversation with J.S. wherein she related what Richard
had done to her. Deputy Kindsvoge! photographed the
marks on J.3.'s neck, wrists, and efbow and determined
that J.5. should he seen by medical personnel. Kristen
then took J.S. to a medical clinic in Bison. A physician
assistant at the clinic observed that J.S. had broken
biood vessels in her eyes, petechiae (pinpointed, round
spots caused by broken capillaries) on her right
forehead, abrasions on her elbow, and ligature marks
on her wrists and neck. He [***7] also observed that
J.8. had bloody post nasal drip in her throat, and
because of the trauma to her neck, he recommended
that J.S. be taken te the emergency room at the hospital
in Spearfish for an examination.

[*P11] At approximately 5:30 p.m., Kristy Schumacher,
a nurse specially trained in conducting examinations of
sexual assault victims, examined J4.8. During her initial
assessment, Murse Schumacher observed a ligature
mark on J.8.'s neck which had "several stripes going
vertically within It" consistent with the teeth of a zip tie.
She alsc observed that the whites of both of J.S.'s eyes
were red from "hemarrhaging in the eye sclera” The
nurse further abserved broken capillaries on the right
side of J.S.'s forehead and eye. Although the nurse did
not abserve visible injuries to J.S.'s vagina or anus, she
noted that J.8.'s vaginal and anal openings were very
iender based on J.8.'s reaction of holding onto the bed
railing tightly and crying during the examination,

[*P12] While at the Spearfish hospital, Dr. Matthew
Finke also examined J.S's injuries. Dr. Finke reported
that J.S. had a subconjunctival hematoma on the lateral
part of her left eye. He also reported that because of the
hemorrhaging [***8] in her eye and J.8's reported
tenderness around "the laryngeal cartilage, which is Kind

**307, 2020 S.D. LEXIS 149, "5

of the Adam's apple" part of the neck, he ordered a CT
angiogram of the head and neck to rule out airway and
vessel jssues. The test indicated normal vessels and no
fracture of the laryngeal cartilage,

[*P13] After law enforcement’s initial contact with J.S.,
officers located Richard as he was driving toward
Bismarck, North Dakota. Law enforcement also
obtained search warrants for Richard's residence,
airplane, pickup, and Bison Grain. During a search of
the residence, law enforcement found J.S.'s jeans and
undergarments in the dryer and bed linens in the
washing machine. They also found a bag containing sex
paraphernalia and lubricant on a shelf in the closet of
the master bedroom. Officers found a box of white
garbage bags with black draw strings in a closet and a
[**308] portion of a zip tie on the top of the refrigerator.
Alihough the officers did not find the specific garbage
bag taken by Richard when he flew away in his airplane,
they did uncover a portion of a zip tie on the floor inside
the plane, Varicus items were submitted for testing at
the South Dakota Forensic Laboratory. Forensic
examiners identified [**9] J.3.s DNA on swabs from
Richard's penis, from the partial zip tie located on top of
the refrigerator, and from an electric razor head found in
the master bathroom. They also determined that
Richard could not be excluded as a source of the DNA
obtained from the vaginal swabs collected from J.S,

[*P14] On November 14, 2017, a grand jury indicted
Richard with alternative counts of kidnapping, and one
count each of rape, aggravated assaull, and
commission of a felony with a firearm. He pled not
guifty, and a jury triaf was held on July 22.26, 2019. The
State called pumerous witnesses, including J.S.,
Kristen, Doug, muliiple law enforcement officers, Dr.
Finke, and Nurse Schumacher. Richard's defense
theory centsred an his ciaim that his entire interaction
with J.S. on November 2 was consensual, including the
sex acts,! Defense counsel's opening statement alluded
1o a history between Richard and J.S. of rough but
consensual sex. Defense counsel called multiple
witnesses to testify about J.S s demeanor and behavior
within an hour of the alleged incident, and within several
days and months after the incident, to suggest that her
behavior was not consistent with someone who had
been violently attacked [**10} and raped.

[*P15] After the State rested. Richard moved for

! The trial transcript refers to "J.N." rather than "J.S.” because
by the time of trial, Richard and J.8. were divorced and she
was no longer using her married name.
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judgment of acquittal on all counts, The court denied the
motion. Richard renawed the motion after the defense
rested, but the court denied it again. Before closing
argumnent, the State filed two motions in limine—one to
preclude defense counsel from arguing that Richard and
J.8. had engaged in consensual sex on the date in
guestion, and the other to specifically preciude any
mention of Richard and J.8. engaging in “erotic
asphyxiation." The lalter motion pertained o defense
counsel's comment to the jury during his opening
statement that Richard and J.S5. had previously
"engaged In something calied ‘erclic asphyxiation',
where a person's breath is held by a small cord-type
deal that was actually a pet collar to enhance an
orgasm." The Stale asserted that defense counsel
should be precluded from making such an argument in
closing because no evidence had been admitted at triai
o support this suggestion. The court denied the State's
motion to preclude defense counsel from arguing the
acts were consensual but granted the State's motion
precluding defense counsel from referring to erotic
asphyxiation.

{"P16] Ultimately, the jury found Richard [**11] guilty
of first-degree kidnapping, rape, aggravated assault,
and commission of a felony with a firearm. The circuit
court sentenced him to 45 years for the kidnapping, 25
consecutive years for the rape, five consecutive years
for the commission of a felony with a firearm, and 15
cancurrent years for the aggravated assault,

[*P17] Richard appeals, asserting the following issues
for our review:2
1. Whether the circuit court abused its discretion
when it granted the State's metion in limine
ragarding erotic asphyxiation.

[*308] 2. Whether prosecutorial misconduct
occurred, depriving Richard of his right to a fair trial,
3. Whether the circuit court erred in denying
Richard's motion for judgment of acquittal.

4. Whether cumulative error occurred, denying
Richard of his right to a fair trial.

5. Whether Richard's sentence is grossly
disproportionate in  violation of the Eighth
Amendment.

Analysis and Decision

IRichard's counsel on appeal 15 different than his counsel at
trial.

1. Whether the circuit court abused its discretion
when It granted the State's motion in limine
regarding erotic asphyxiation.

[*P18] Richard claims he "was deprived of a key
argument in his case when the {circuit] court granted the
State's mation in limine regarding erctic asphyxiation."
He asserts that there was sufficient evidence [***12] in
the record to allow the jury to consider this defense. In
particular, he argues that the jury could have reasonably
inferred that the marks on J.5.'s neck were the result of
erotic asphyxiation because there was a lagk of
evidence, testimony or otherwise, to support J.$.'s claim
that she was violently attacked. He also claims that the
inference is reasonable because, in his view, the red
marks en J.8.'s neck were not consistent with her claim
that the zip tie was so tight that she blacked out, or with
her claim that Richard cut the zip tie off with a utility
knife.® Finally, he asserts thal although J.S. denied
engaging in erotic asphyxiation on prior occasions, his
contrary argument is supported by the bag of sex toys
found in the Bison residence 4

[*P19] Richard posits his claim as a denial of his right
fo present his theory of the defense. However, the
circuit court did not bar Richard from presenting
evidence in support of his theory that J.8"s injuries were
the result of consensual sexual acts, nor did the court
prohibit defense counsel from arguing the same. The
court only precluded defense counsel from specifically
referring to erotic asphyxiation. The court's ruling was
based on [**13] a finding that there were no facts
introduced at frial to support the suggestion that Richard
and J.3. had engaged in erotic asphyxiation either
before or during the charged offenses. The court noted
that although "there was mention of sex toys . . . there
was no buildup of facts with regard to previous uses of
those items” or "any testimany with regard to [ ] the
erotic asphyxiation."

[*P20] HAI[F] It is well settled that in closing

¥In response to similar arguments defense counsel mada to
the circuit court, the State pointad to defense counsel's failure
to account for the fact that a gun was used, and that J.S. had
passed out, had injuries to her neck, petechiae on her face,
and bload in her eye. More importantly, the State roted that
her wrists were bound and injured. The Stale asserted that
defense counsel cannot "make up facts” or "throw things out to
confuse the jury, [or] prejudice the jury.”

*The only identifiable items in a photo of the bag of sex toys
introduced at trial are a dildo and a tube of lubricant.
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argument, “[clounsel has a right to discuss the evidence
and inferences and daductions generated from the
evidence presented.” State v. Palterson. 2017 S.D. 64,
.20 904 M.W.2d 43 50 (quoting State v. Smith, 1999
5D 83 f 42 539 NW.2d 344, 353} However,
"[cllosing arguments are nol evidence”, see Smith, 1999
S.D. 83. 148 599 N.W.2d at 354, and courts may {imit
arguments "to the facts in evidence and reasonable
inferences flowing therefram", v

ses Richardson v,
Bowersox, 188 F.3d 973. 980 (8th Cir. 1999) (citation
omitted). [**310] _}-LN_;'{?] We review the circuit court's
decision to grant the State's motion in limine for an
abuse of discretion. See Fix v. First Stale Bank of
Roscoe, 2011 3.D. 80, 7 23, 807 N.W.2d 612. 619
(reviewing the court's evidentiary ruling related to
closing argument for an abuse of discretion); State v.
Bausch, 2017 S0, { T 12 889 MW.24 404, 408
{reviewing an in limine ruling for an abuse of discretion).

[*P21] A review of the trial record supports the circuit
court's observation tha! Richard did not present any
evidence to support his erotic asphyxiation theory. The
only mention of erotic asphyxiation [**14] during the
entire trial was when defense counsel posed the
following questions and received the following
responses from J.S .

Q: And you engaged in erotic asphyxiation because

that's something the two of you had done before;

isn't that true?

A: Never.

Q: And he used a smali little cat collar around your

neck that you wanted him to use; isn't that true?

A: No.

Q: And you're the one who brought those zip ties in

there; isn't that correct?

A: No.

Richard did not testify at tral, so J.S.'s testimony
denying such conduct was not refuted, Defense counsel
tried to broach the general topic of erntic asphyxiation
by asking Dr. Finke if “there are ways for people to
engage in manual strangulation to enhance the sexual
pleasure," but the State objected lo the question as
‘[bleyond the scope of this witness”, and the court
sustained the objection. Defense counsel was
nevertheless allowed to elicit from Dr. Finke that he
could not "tell by looking at a person's neck whether
they engaged in the activity willingly or not].] Howevaer,
no withess provided testimony supporting a claim that
Richard and J.S. had previously engaged in such wiiling
activity, and defense counsel conceded in his argument
to the {**15] court that he was "not allowed to talk
about cat collars because that did not come in."

,""309; 2020 S.D. LEXIS 149, ***13

Because there was simply no evidence in the record
from which the jury could reasonably infer that Richard
and J.3. engaged in eratic asphyxiation, the court did
not abuse its discretion in precluding such an argument.

[*P22] Despite the circuit court's ruling, defense
counse!l was allowed, over the State's objection, to
argue to the jury that J.S. had consented to being
bound. Counsel asserted that "one would not expect to
see defensive marks . . . [b]ecause that would mean she
was going along with it.” He then noted that hecause
there were no claw marks on J.5.'s neck and her long
fingernails were all intact, the evidence suggested she
was not being choked involuntarily, In addition, defense
counsel pointed out that by the time the doctor saw J.S.
later in the evening on the day of the alleged assault,
the striation marks from the zip tie on her neck were no
longer visible. In counsel's view, the fading marks would
be "consistent with [J.S] going along with this" Finally,
counse! pointed to the ewvidence in the record
suggesting that J.5. had gone back to the marital home
after the alleged assault and [***16] suggested this was
inconsistent with someone who had just been raped at
this tocation.® Therefore, we conclude that Richard was
[*311] not prevented from presenting the central
theory of his defense to the jury.

2. Whether prosecutorial misconduct occurred,
deptiving Richard of his right to a fair trial.

[*P23] Richard contends the prosecutor committed
miscenduct during closing argument by telling the jury
that Dr. Finke had testified it would not be possible for
J.8. to inflict these wounds upon herself. Richard
asserts this was a misrepresentation of the doctor's
testimony. Richard also claims that the prosecutor
"deceptively described" a letter Richard had written to
J.S. by characterizing it "in a way that was likely to
mistead the jury as to its contents.” He acknowladges
that the letter was admitted at tral, but claims the
prosecutor committed misconduct because he "plainly
insinuated that a letter tantamount to a confession was
among the evidence in the record” when the letter "had

5 Defense caunsel suggested that the reason J.S. went back to
the house was to plant evidence, namely the zip tie on the
refrigerator and a ziplock bag of bullets in the pocket of
Richard's jeans found in a clothes hamper. The cuerarching
thzary of he dafense was that J.S. engaged in all of thess
acts In order to use them as a basis ‘or abtaining & moie
lavorable divoice sefflement or @ monetary award against
Sicrart o a awil lawsuit,
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barely been mentioned during the course of the trial,
and its contenis were never laid out for the jury[]
Finally, Richard asserts that the prosecutor knowingly
proffered false testimony from J.8. about the
gun [***17] she claimed Richard had used, and also
proffered misleading testimony from J.S.'s divorce
attorney regarding a civil suit she filed—after the trial
was concluded—against Richard for the same acts for
which he was being tried in the criminal case,

[*P24] Richard's trial counsel did not object to any of
these alleged instances of prosecutorial misconduct.
Richard therefore requests that we review these claims
for plain error. HN3{ ] Under SOCL 23A-44-15, “IpHlain
errors or defects affecting substantial rights may be
noticed although they were not brought to the attention
of & court." "To establish plain error, an appeilant must
show (1) error, (2) that is plain, (3) affecting substantial
rights; and only then may this Court exsrcise its
discration to notice the arror if (4) it seriously affect[s]
the fairness, integrity, or public reputation of judicial
proceedings.™ Bausch. 2017 5.0 1, 11 27. 839 N.W.2d
at 412 (alteration in ariginal} (quoting State v. Buchhold,
2007 8.0. 15, 1122 727 N.W.2d 816, 822}

[*P25] M{?} It is well established that in closing
argument, "[c]Jounsel has a right to discuss the evidence
and inferences and deductions generated from the
evidence presented.” Smith, 1992 $.0. 83 1 42, 599
N.W.2d at 353, Therafore, "[h]e or she may 'discuss the
evidence, pointing out discrepancies and conflicts in the
testimony, and argue that the evidence In the [***18)
record supports and justifies a conviction]" id_{ 46.
535 MW 2d af 354 (citation omitted). However, a
prosecutor "may not seek a conviction at any price.” id.
1 42 599 N.W.2d at 353 As such, "[plrosecutorial
misconduct implies a dishonest act or an attempt to
persuade the jury by use of deception or by
reprehensible methods " State v Bariteau. 2016 5.0,
97, 923 884 N.W.2d 169. 177 (citation omitied).

[*P26] Here, a review of the record does not support
Richard's characterization of the prosecutor's conduct,
let alone show that prosecutorial miscenduct ocourred.
First, the prosecutor did not misrepresent Dr. Finke's
testimony. Rather, the prosecutor explained the dector's
responses to defense counsel's cross-examination
regarding hypaothetical scenarios where similar injuries
could result from activities other than someone being
unwillingly strangled

[*P27] During trial. in response to defense counsel's
question about kids holding thefr breath under water and

bursting blood vessels in their eyes, Dr. Finke stated, “
personally am not aware of that, but it could be
possible." Defense counsel also [**312] asked Dr.
Finke whether coughing, sneezing, or vomiting could
burst a blood vessel in the eye, and he agreed that
could happen. But on redirect, the State asked Dr, Finke
if these types [**19] of activities would result in marks
on the neck, and he responded, “No.” During closing
argument, the prosecutor's full commentary on Dr,
Finke's testimony, without focusing solely on one
statement in isclation, was as follows:
He testified about his examination of her, and he
said that based on everything, even looked at the
video - - or the picture, which he said he didn't
recall from that day, is consistent with a sexual
assault and consistent with manual strangulation.
But what he also said is, "You can't do that to
yoursell.” Petechiae in the eve - - or on the
forehead, excuse me, the redness in the eye, the
throat, that takes pressure, That takes force.
Defense even threw out a hypothsticai to him about
children helding their breath and breaking blood
vessels in their eye. Doctor said, "No. That's not
really it.” But, again, that wouldn't cause a zip tie
mark to your neck. That wouldn't cause marks to
your wrists. S0, again, it Is consistent with what her
version of events were that day.

A review of the prosecutor's statements as a whole,
particularly considering the context of the underlying trial
testimony, does not support Richard's contention that
the State misrepresented Dr. [***20] Finke's testimony.

[*P28] Next there is no merit to Richard's claim that
the prosecutor used "deceptive innuendo” and “patently
deliberate” deception when referring, during rebuttal, to
letters found in Richard's desk at Bisan Grain. These
writings appeared to have been written by Richard to
J.§. prior to the incident at issue. In them, Richard
expressed sorrow and regret for his drinking and
adultery. He promised to change and proposed certain
changes to save the relationship before either of them
filed for divorce. The prosecutor accurately noted that
one letter contained a statement that the letter was
written against his lawyer's advice. It further expressed
that despite his efforts as detailed in the letter, Richard
knew he was losing the battle because J.8. had moved
out and filed for divorce. The prosecutar argued that this
evidence shawed Richard had a motive to perpetrate
these acts upon J.8. This was a fair argument in
response te defense counsel's suggestion that 1.3,
either set up or exaggerated the whole incident in an
attempt to extract a more favorable property settlement
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in the divorce.

['P29] Rchard's additional claims—that the State
"Knowingly presented misleading and potantially [***21]
periured testimony from" J.S. and from her divorce
attornay--are likewise unfounded.® Beyond appellate
counsel's bald accusations, there is no evidence that the
prosecutfon introduced perjured testimony by either J.S.
or her divorce attorney. Rather than outlining any
prosecuiorial misconduct, appellata counsel's critique of
J.8.'s testimony is nothing more than a routine attack on
a witness's credibilty based on  perceived
inconsistencias in the evidence. Moraover, the allegedly
perjurat testimony frem J.8.'s divorce attorney was in
fact eficited by dafense counsel Appesilate counsel's
argument furthar overiooks the fact that J.S.'s divorce
sitormey witimately acknowledged that J.S. would not
waive her right e bring a civil suit against Richard and
{7313] that nothing prevented her “from flling a lawsuit
tomorrow(;]"

[*P30] Because Richard's prosecutorial misconduct
claims are unfounded, he has failed to establish even
the first prong of plain error.

3. Whether the circuit court erred in denying
Richard's motion for judgment of acquittal.

[*P31] Richard argues that the State failed to present
sufficient evidence to support & conviction on each
offense. In regard to the kidnapping conviction, he
claims that [***22] the evidence is insufficient because
the State only presented J.S's uncorroborated
testimony that Richard took her from Bison Grain
without her consent. Richard contends the evidence is
similarly insufficient to prove aggravated assault
because the State failed to present evidence
corroborating J.S.'s account of the alleged assault, such
as trace svidence of fecal or urine matter on the floor at
Bison Grain. In regard to the rape conviction, Richard
argues that no trier of fact could conclude beyond a
reasonable doubt that he raped J.S. because the
medical professionals did not find evidence of injuries to
her vagina or anus; law enforcement did not find
gvidence of fibers on the bedroom or bathroom floar to
support her staternent that he cut off her clothing; and

5;—-‘.‘:-3[?] Allzgations of suboming penury are indeed senous
and should only te made when based on a firm foundaton,
fagellate counsel's accusations here are dislurbing. given
thair unfound=d nature.

the marks on J.8.'s wrists and neck were nat sufficiently
probative to establish nonconsensual sex. Finally,
Richard contends that J.S."s uncarroborated testimony
that he used a gun te commit the offenses was
insufficient given her allegedly confilicting statements as
to whether she could describe the gun, and because no
such gun was found during the investigation.

(*P32] ﬂ_@["&-‘] “We review a denial of a motion for
judgment of acquittal [***23] de nove." State v
Armstrong, 2020 S.0. 6, 1 12. 9398 NW.2d 9. 12 "In
measuring the sufficiency of the evidence, we ask
‘whether, after viewing the evidence in the light most
favorable to the prosecution, any rational trier of fact
could have found the essential slements of the crime
beyond a reasonable doubt.™ State v. Brim. 2010 $.D.
74 1.6 789 NW.2d 80, 83 (quoting Siate v. Kiaudt,
2009 S.D. 71 14 772 MW.2d 117, 122} It is well
seftled that we "will not resolve conflicts in the evidence,
assess the credibility of witnesses, or evaluate the
weight of the evidence." /d. Rather, "we accept the
evidence and the most favorable inferences fairly drawn
therefrom, which will support the verdict” State v.
Jensen. 2007 S.0. 78, . 7. 737 N.W.2d 285 288
(quoting State v. Lewis, 2005 5.0. 111, 18 706 N.W.2d
2292, 255). "Moreover, the Jury is . . . the exclusive judge
of the credibility of the witnesses and the weight of the
evidence.” /d {citations amitted).

a. Kidnapping

[*P33] The jury faund Richard guilty of first-degree

Kidnapping in violation of SDCL 22-18-1(3), which

defines this crime as follows:
Any parson who, either unlawfully removes another
persan from the other's place of residence or
employment, or who unlawfully removes another
person a substantiai distance from the vicinity
where the other was at the commencement of the
removal, or who unlawfully confines another person
for a substantial period of time, with any of the
following purposes:

(3) To inflict [**24] baodily injury on or to terrorize
the victim or another

[*P34] A review of the record reveals sufficient
avidence for the jury to conclude that Richard removed
J.3. from Bison Grain for the purpose of inflicting
[**314] baodily injury upon her or to terrorize her. J.8.
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testified in detail regarding Richard's act of forcefully
removing her from Bison Grain. Further, Doug testified
that Richard told him to leave for his lunch like he
normally dees when, according to Doug, he does not
take lunch during the normal lunch hour. The jury could
therefore infer that Richard ordered Doug to leave so he
could be alone with J.S. to perpetrate these unlawfut
acts. J.S's testimony regarding the events that
transpired later at the marital home further supports the
jury's finding that Richard removed her from her place of
employment to another location to injure or terrorize her.

b. Aggravatad Assault

[FP35] "Any person who . . . [alttampts to induce a fear
of death or imminent serious bodlly harm by impeding
the normal breathing or circulation of the blood of
another person by applying pressure an the throat or
neck, or by blocking the nose and mouth[ ] is guilty of
aggravated assault” SDCL 22-18-1.1(8). Richard's
argument on this [***25] charge centers on the State's
failure to produce evidence corroborating J.S.'s claim
that she urinated and defecated after Richard strangled
her, Even though such evidence is not necessary !o
sustain the conviction, and the jury—not this Court—
must evaluate the weight, if any, to give to the asserted
lack of corroborating evidence, Richard’'s argument
overlooks the fact that there was evidence corroborating
many aspects of J.S.s lestimony. The jury heard
testimony from law enforcement who found J.8.'s jeans
and underwear in the dryer at the marital home where
the events had transpired. Several witnesses also
described the ligature marks on J.S's neck as
appearing consistent with the markings from a zip tie.
These, along with the broken blood vessels on J.S's
face and in her eye, supported the State’s argument that
Richard had placed a zip tie around J.S's neck and
impeded her normal breathing o induce a fear of death
or imminent serious bodily harm.

¢. Rape

[*P38} The jury found Richard guilty of second-degree
rape under SDCL 22-22-1{2}), which provides that
‘[rJape is an act of sexual penetration accomplished with
any person under any of the following circumstances:; .

. Thraugh the use of force, coercion, [***26] or threats
of immediate and great bodily harm against the victim or
other persons  within @ the  victim's  presence,
accompanied by apparant power of execution[.] f-_fhﬂ[’:‘l“']
Although Richard c¢laims more evidence of injury or

other corroboration was necessary to prove beyond a
reasonable doubt that he raped J.S., on appeal, we wil
not set aside a jury verdict unless "the evidence and all
reasonable inferences to be drawn therefrom fail to
sustain a rational theory of guilt." State v. Berhanu, 2006
S.D. 94 T 7, 724 NW.2d 181, 183 (citation omitted).
Moreover, when a conviction turns in large part upon the
credibility of witnesses, a circuit court properly lsaves "to
the jury the pervasive issue of credibility and
considering the evidence as a whole[.] State v. Guthrie.
2001 S.D. 61, 1150, 627 NW.2d 401, 422,

{*P37] Here, J.8's testimeny alone, if beliaved by the
jury, was sufficient to establish the elements of rape. But
in addition, the jury heard testimony that law
enforcement located several items in the house
consistent with her explanation of what had occurred
there—pubic hairs in the bathroom, J.8.'s DNA on the
razor, lubricant in the bedroom, the partial zip tie on top
of the refrigeraior, the bed linens in the washing
machine, and J.8.'s jeans and undergarments in the
dryer. Further, Nurse Schumacher testifled [***27] that
based on [*™315] her observations during JS.'s
medical exam, J.S's vaginal and anal openings were
very tender. This evidence is sufficient to support a
finding of the eiements of rape beyond a reasonable
doubt,

d. Commission of a Felony with a Firearm

[*P38] The jury convicted Richard of viclating SOCL
22-14-12, which provides; "Any person who commits or
attempts to commit any felony while armed with a
firearm . . . is guilty of a Class 2 felony for the first
conviction.” Richard maintains that aside from J.8.'s
testimony, "(tJhere is no other evidence that the gun
allegedly used even exists, except the builets that were
recovered at the residence.” He further contends J.S.
gave contradictory statements, raising questions as to
the rehiability of her description of the gun he allegedly
used during the events in question,

[*P39] m[?] Contrary to Richard's suggestion, we
do not reweigh evidence or pass on the cradibility of
witness testimony. See Brm. 2010 S.0. 74, 1 6. 789
M.W.2d at 83 Like the other charges, the jury could
reasonably have concluded based on J.8.'s testimony
alone, wherein she described the gun and how it was
used, that Richard used a gun while perpetrating the
felonies at issue. The jury could also rely on the fact that
faw enforcement [*28] discovered bullets at the scene
in the pocket of a pair of Richard's jeans located in a
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clothes hamper, consistent with the type of builet used
in the gun described by J.S. {a .357 magnum revolver),

[*P40] Because our review of the evidence in the light
most favorable to the prosecution supports that the jury
could have found the essential elements of the crimes
beyond a reasonable doubt, the circuit court did not err
in denying judgment of acquittal on all counts on which
Richard was convicted.

4. Whether cumulative error occurred, denying
Richard of his right to a fair trial.

["P41] Richard restates the errors alleged in the
previous issues and claims that the cumulative effect of
these efrors denied him of his constitutional right to a
fair trial. Because Richard has not established an error
on any of the abave issues, we need not address this
argument. State v. Hemminger. 2017 S.0. 77, 11 41, 904
NW.2d 746, 759 (declining to review a claim of
cumulative error based on the Court finding a lack of
error on the other issues raised).

5. Whether Richard's sentence is grossly
disproportionate in violation of the Eighth
Amendment.

["P42] Richard chailenges the constitutionality of his
sentence for multiple reasons. He claims that his 75-
yaar sentence is grossly disproportionate
because [***29] the circuit court, in effect, gave him a
life sentence. He also contends that his 45-year
sentence for kidnapping—nearly twice as long as that
received for rape and aggravated assault—is grossly
disproportionate because the court did not consider
what he describes as the incidental nature of the
kidnapping in the commission of his other crimes.
Regarding his total sentence, Richard asserts that the
"court effectively ignored all mitigating factors® and
"summarily disregarded any and all evidence of' his
good character, Finally, in his view, the count
erronecusly inferred without evidentiary support that he
executed his crimes with premeditation, and then used
that erroneous determination to impose a severe
sentence,

[*P43] HNS[¥] There are generally two types of
sentence challenges—an Eighth Amendment [**3186}
violation and an abuse of discretion. Although Richard
characterizes his challenge o the «circuit court's
sentence as an Eighth Amendment claim and quotes

our law governing proportionality review, his arguments
only dispute the appropriateness of the court's particular
sentence based on the facts of this case and Richard's
unique characteristics. The State's brief likewise seems
to conffate the two types of sentence challenges.
The [***30] State first identifies our law governing
proportionality  review,  bub  then—within  that
canstitutional analysis—quotes language from State v
Bonner_ 1998 S5.0. 30. | 19. 577 N.W.2d 575, 580,
setling forth what a court is to consider in exercising its
discretion when imposing a sentence. Because Richard
characterized his sentencing challenge as an Eighth
Amendment claim, we address that claim first, although
we also review the sentence for an abuse of discretion.

a. Eighth Amendment

[*P44] HN1O[T] “In answering the threshold question
of gross disproportionality” "the gravity of the offense
refers to the offense’s relative position on the spectrum
of all criminality.” State v. Chipps. 2016 S.0. 8 7 35,
a74 N.W.2d 475 487 Similarly, an examination of the
harshness of the penalty looks "o the penalty's relative
position on the spectrum of all permitted punishments.”
Id. 1137, 874 N.W.2d at 488. "This comparison rarely
leads to an inference of gross disproportionality' and
typically marks the end of our review{] /o1 38874
NW.2d at 489 (citation omitted). However, “[i|f the
penalty imposed appears to be grossly disproportionate
to the gravity of the offense, then we will compare the
sentence to those 'tmposed an other criminals in the
same jurisdiction’ as well as those 'imposed for
comimission of the same crime in other jurisdictions.™ /d.
{quobing Sofem v. Halm. 483 U.S. 277. 291. 103 S. Ct.
3001, 3010 77 L Ed 2d 637 (1983)).

[*P45]} Richard's attempt[**31] to minimize the
gravity of his offenses ignores that the jury found him
guilty of muitiple acts: kidnapping J.S. to inflict bodily
injury or to terrorize her; assaulting her by cutting off her
oxygen supply; and raping her—all while armed with a
gun. These crimes indisputably sit on the more serious
end of the spectrum of all criminality and "often warrant
severe penalties.” See e.g., State v. Traversie. 2016
oD 18 Y 17 877 NW.2d 327. 332 (reviewing

sentences for kidnapping and assault). State v. Yeager.
20195 D. 12 {6 925 N.W. 2d 105,109 (explaining that
"[rJape is a heinous crime”}. In regard to the harshness
of the penalties imposed, Richard has not established
that the cireuit court violated his constitutional right to be
free from cruel and unusual punishment. He faced a lifs
sentence for the kidnapping cenviction and received a
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43-year sentence. He faced a maximum possible
sentence of 50 years for the rape conviction and
received a 25-year consecutive sentence. His remaining
sentences {15 years for aggravated assault and five
years for commission of a felony with a firearm) were
ardered to run concurrent to the first two sentences.

[*P46] When the gravity of the offenses is compared to
the harshness of the penalties, Richard's sentences do
not appear grossly disproportionats. Because [**32]
Richard has not met the threshold requirement of gross
disproportionality, our review under the Eighih
Amendment ends.

b. Abuse of Discretion

[*P47] M[?} "Before sentencing a defendant, the
court is to 'acquire a therough acquaintance with the
character and history [*317] of the [person] before it."
State v. Diaz, 2016 8.0. 73, §1 47, 887 NW.2d 73], 765
(alteration in original) {quoting State v. Lemiey. {996
S.0. 91, {12 552 NW.2d 408, 412}, In doing so, the
court should consider the defendant's “gensral moral
character, mentality, habits, social environment,
tendencies, age, aversion or inclination to commit ¢rime,
life, family, occupation, and previous criminal record[]
as well as the rehabilitative prospects of the defendant."
State v. Overbev. 2010 S.0. 78. 11 36. 790 N.W.2d 33,
44 {quoting State v. Blar. 2006 S0 75 9§ 27. 724
N.W.2d4 55. 83} On appeal, we will reverse a sentence
upon a showing of an abuse of discretion—"a
fundamental error of judgment, a choice outside the
range of permissible choices, a decision, which, on full
consideration, is arbitrary or unreasonable" Stale v
Hoffer. 2020 S.D. 28 f 10944 N.W. 2d 339 342
(citation omitted).

[*P48] Contrary to Richard's characterization of the
circuit court's sentencing decision, the court carefully
addressed each of the penoclogical factors of retribution,
deterrence, incapacitation, and rehabilitation. In doing
so, the court considered the mitigating factors, including
his lack of criminal history, his contributions to
his [***33] community, and the multitude of letters
submitted in support of Richard. The court also
considered that Richard had recently marrisd, which
suggested to the court that he is able to take on
responsibility. Hawever, “in the midst" of these
mitigating factors, the court identified a common
thread-—attempts to justify why Richard did what he did.
The court recounted one particular letter written in
suppart of Richard explaining the combative and

contentious nature of J.S. and Richard's relationship
and alleging J.5. was the aggressor and someane with
a goal to destroy Richard. In the court's view, even if
both Richard and J.3. *had engaged in button-pushing
in the past, no one deserves {o be kidnapped, bound
with zip ties around their neck, pass out, lose
consciotsness, urinate themselves, be thrown into the
back of a pickup truck with the door slammed. only to
have the pressure released so they can endure a brutal
rape vaginally and anally upon being revived.” The court
noted that the many letters from the community in
support of Richard failed to understand his “duyal
persona” and "Jekyll and Hyde" nature.

[*P49] Ultmately, the court considered Richard's
prospects for rehabilitation unlikely [***34] based on the
heinous nature of the crimes in this case. The court also
disagreed with the psychosexual assessment that
Richard would be safe in the community in light of the
calcufation and deliberation required to perpetrate these
crimes against J S, After considering everything
presented, including the testimony, presentence
investigation report, psychosexual assessment latters
of support, victim impact statement, and considerations
relevant to rehabilitation, the court imposed a
"significant sentence.” Based on our review of the
record, the court did not abuse its discretion in imposing
a total sentence of 75 years.

[*P50] Affrmad.

{*P21] GILBERTSON, Chief Justice. and KERN,

JENSEN, and SALTER, Justices, concur.

Eed of Tracuinznr
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MR. PENFIEID: VYes, Your Honer.

THE COURT: Mr. Rensch?

MR. RENSCH: Yes, Your Honor,

THE COURT: State may proceed.

MR, ROBTZEL: Thank you, Your Heonor. The State has one

more witness to call, We call Mike Sabers.

3#0:11105

o

THE OOURT: Thank you.
MIKE SABERS,

called as a witness, being first duly sworn, testified as

follows:
DIRECT EXBMIMATIGN
MR, ROETZEL:
And adjust the microphone there a little bit as we go.
It works.
Would you please introduce yourseif to the Jjury.
M)I/ name is Mike Sabers. I'm an attorney in Rapid City,

South Dakota.

and how long have you been so employed?
Coming up on 20 years. I would have graduated from law
school in 2000. Worked for a judge in Pierre for a year,
and then I moved to Répid City with my family,

And you're a member of the South Dakoty Bar?

I am,

So you're legally licensed to practice here?
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I am.
And where specifically do you practice in Rapid City?

My -- like the location of my office?

What firm?

Clayborne, Loos & Sabers. So myself and two partners.
We've got some other lawyers in the office, but it's cur
firm,

And what area of law do you focus on?

I do almost exclusively divorece work at this point in my
practice. I've done other types of practice, but in the
last ten years all I've really done is divorce.

And just so we're clear, you've been subposnaed to be here
today?

Yep, The State issued me a subpoena,

And you drove up just this afternoon here?

I did.

Now, I'd like to turn your attention to 2017. In that
capacity, did you come into contact on a buginess level
with Julie Seidel?

I did.

And do you recall when that happened?

I think my first contact with Julie, who was my client, was
in September, middle of September 2017,

And that was regarding a divorce gituation?

Yeah, She retained me to represent her in a divorce,
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And without having you violate any attorney-client

privilege, but was a divorce filed?
Yes, it was.

And when was it filed?

My recollection is that the paperwork was drafted in the
end of September of 2017, and I think Mr. Seidel wag served
with the paperwork October 2nd. Semewhere in the very
beginning of October of 2017,

And, ultimately, was the divorce final?

Yeah,

And when did it become final?

That's a good question, and I was trying to remember that

on the way up here. But it got finalized last year in
December at some point. Prior to the beginning of 2019,

So finalized in the end of the year 20187

Yes,
Now, we're discussing an event. that allegedly happened on

November 2nd of 2017.

Yes,

Now, with that, were you in a business relationship,

attorney-client relationship with Ms. Seidel at that time?

Yes,
And around that time, did you have an occasion to meet with

Ms. Seidel?

Yes.
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And where did that ocecur?

That occurred at my office.

Do you recall how long after November 2rd?
T do.

And when was it?
I met with Julie on November 7, 2017, 2nd probably would

have done so earlier, but I was in trial,
And at this point did you learn of something that had

happened?

Yeah. T had learned about it earlier, but that's why I

wanted to meet with her,

And during this meeting, did you notice anything about
Julie?

I certainly observed things,

And what was that?

Her eyes is what, I gquess, sticks out the most. Her eyes
had blood in them. She kind of looked like a zombie. T
don’t know how to explain it any other way. I observed red
marks on her neck, and she was -- hands were visibly

shaking during the conversation.

And based on that, did you direct her to do anything?
I did.

What did you ask her to do?

I told her that she should contact the LCI agent.,

Now, in your divorce proceedings then, we had this event
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that happened on November 2nd. Did that affect how you
ware handling the divorce?
You know, it really didn't.
And why is that?
Just talking generalities. I've been practicing divorce
for it seems like farever, but quite some time. Aand my
experience 1s that when anyone comes to see me, 1f vou've
been married more than ten years, oftentimes -~ you know,
you can do a lot of things in a divorce, but after ten
years, the judges usually divide things equally,

After 20 years — and Richard and Julie had been

married for 22 years. I don't know if I've ever had luck

getting anything other than an equal division of what
people have after 20 years, and they'd been married

22 years. So that's how I evaluated the case, and honestly
it didn't change much after what happened.

What did you ultimately decide to do as your approach in
the divorce after this situation came up?

Generally, I needed to change the way [ was approaching it.
With the uncertainty of what could happen with obviously

what's going on right here, we changed what we were asking

for and how.

Explain that.
Ultimately, I didn't know what would happen here, and so

what I tried to do is get Julie more liquid or more assets
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upfront just in case whatever the jury does here today.
The easiest way of saying it is I didn't know what was
going to happen to Mr, Seidel, and so I couldn’t plan that
there could be a long period of time to try to equalize
what the parties had. I had t6 do -~ try to do more of it
upfront, and honestly we tock a discount.

S0 you left some on the table because of this?

Because there was more upfront, ves.

And, now, we've heard earlier that during this process,
Julie gave a gun to Mr, Seidel's attorney.

I remember that.

Okay. And what is your understanding of that situation?

That honestly was unique in a divorce case like this. My

client wanted some of her personal effects back. If I

recall —
MR. RENSCH: T guess I would object as to hearsay as to

what he's stating, Your Honor.

THE COURT: Overrulad.
My client wanted some stuff back. Some picture albums,

some of her personal effects that were still up here. For
some reason, Mr. Seidel wanted a gqun back. My first
response was, "You've got to be kidding me." My second
response was, "Heck no.™

And ultimately what happened was —— is Ms. Miller, who

represented Mr., Seidel in the divorce, told me that it

APP 050




10
11

12

14
15
16

17

1001

would not go to him. That it would go to someone else who
could have it, who could legally have it,
MR, RENSCH: Your Honor, I would renew the objection, and
ask that the jury be admonished to disregard the hearsay_,
THE COURT: On the last few sentences I'm golng to sustain
your objection. I'm going to advise the jury not to
consider the last two sentences that Mr. Sabers has
discussed.

Mr. Roetzel, you may proceed,
(BY MR. ROETZEL, eontinuing) But in any event, the turning
over the gun was part of this divorce process?
Right. BAnd the reason why --
MR. RENSCH: Objection. He's narrating.
(BY MR. ROETZEL, continuing) So it was just part of the
process; correct?

MR. RENSCH: Leading.

.THE COURT: Sustained.

(BY MR. ROETZEL, continuing) So the gun was exchanged;
correct?

I instructed my client to take the gun back and ~- because
she was in Spearfish, and I didn't really want to bill my
client to drive to Ms. Miller's office in Belle Fourche to

return it. So yes. And I thought it was safe because it

was Ronda and my client, and Ronda ~-

MR. RENSCH: Objection, He's narrating,
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THE CCURT: Sustained.

(BY MR. ROETZEL, continuing) But, ultimately, the criminal
case, the case we're desaling with here did have a negative
impact on the divorce procesding?

In my opiniecn, we took a discount.

MR, ROETZEL: Thank you. No further questions.
THE COURT: Thank you.

Mr. Rensch?
CROSS-EXAMINATICN

BY MR. RENSCH;

PO oo

Wny were vou worried the defendant would be gone?
Because if he gets convicted, he'll be gone.
Where?

Jail.
MR. ROETZEL: And I'l] chiject. That's not for the jury to

consider.,

THE COURYT: Thank you. And, unfortunately, the answer has
been answered, so...

THE WITNESS: Sorry, Judge.

THE COURT: That's okay.

(BY MR, RENSCH, continuing) And, of conrse, when this
matter is resolved, Julie signs a divorce stipulation

that's presented to the judge so & divorce decree can be

enterad; true?

A That was done.
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Sure. So she bhas to agree to anything that's in this .
divorce, as does Richard; correct?

Both parties have to. Otherwise we try the case.

Sure. And she got $1,025,000 in cash upfront, didn't she?
She did.

MR. RENSCH: Nothing further,

THE CQURT: Thank you,

Mr. Roetzel?
REDIRECT EX2MINATICN

BY MR, ROETZEL:
Q But, again, that was less than she would have gotten had

this event, this c¢riminal event not had happened in your

oplnion?

A Yeah, BShe got less than half.

MR. ROETZEL: Thank you. No further questions.

. THE COURT: Mr. Rensch?

RECROSS-EXAMINATION

BY MR, RENSCH:
Q When you say she got less than half, she resarvad har right

a file a civil claim againsz Mr. Seidel for these matters,

)

MR. ROETZEL: I'd cbject, Your Honor. This is completely

cut of this witness's testimony, and he's on to a new area,

THE COURT: Overruled. We're at the end of the - you may

answer the question if vou can.
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THE WITNESS: I can.
THE COURT: Okay., Go ahead and answer it.

No. Hr. Seidel tried to gat out of ir, and ——
(BY MR. RENSCH, continuing) I asked if she reserved her
right to file a civil claim against Mr. Seidel for what

she's alleging in this case. Yes or 1o.

No.
“e did not rassrve the ability to sue him far that?

(r

No.  He didn't give up, He wanted to buy that, and he

couldn’t gelk it.

So does she still have the right to file a lawsuit against
him over all of this?

MR. ROETZEL: And I'll cbject as asked and answered,

THE WITNESS: I haven't looked at that issue, Your Honor.
THE COURT: Give me a few moments to digest the question as

it relates to the previous question,

Overruled. You may answer it if you can, Mr. Sabers,
(BY MR. RENSCH, continuing) Does she still have the right

to gue him for all of this?

I haven't talked to Julie since after the divorce.

I'm talking —

Az I'm sitting here, I don't know, Tim.
Fazzd upon the legal papers, ;hcugh, ¥4l reserved that, did
you ret, for her?

Ky recollection was that she wouldn't waive e
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Okay. So then that would be consistent with you reserving
the right for her to do that, would it not?

No, I don't see it that way,

If she wouldn't waive it, that is wouldn't wailve the
ability to sue Richard for what she claims happens, that
means she still has the right to do it, doesn't it?

MR. ROETZEL: I'd object. I'll object. T believe he's
asked this, and now he's just trying to rephrase.

THE COURT: Overruled. If you can -- well, and T think he
was midway through the question, so Mr. Rensch, let's
formulate one question that he can answer.

{BY MR, RENSCH, continuing) If she did not waive the right

to sue Richard for what hapoened here, she gtill had +hat
right: isn't that correct?

She did not waive it. That's correct,

Okay. Zrd that means she still has the right; true?

T imagine so. I haven't looked at it.

Well, if she didn't waive it, she still has it?

I've answered that question, Tim,

Right. And if she still has it, that means we can walk out

of this courtroom today and she can file 3 lawsult against

him tomorrow; isn't that true?
I'm not in a position to answer that. I don't know,

Well, you're her lawyer, are you not?

I represented her in her divorce, Tim. That's the only

=
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matter I represented her in,

And you understand how when you enter into a stipulation
for a divorce, to resolve the matters, generally that
resolves any and all controversies betweén the husband and
the wife; isn't that true?

As it pertains to the divorce. The answer is yes.

As it pertains to any cause of action which arises during

the marriage; isn't that true?

No.
And, of course, the claim here that she would be making is

that this cause of action would arise during the marriage;

true?
MR. ROETZEL: I would object. Calls for speculatioen,

THE COURT: Sustained.

(BY MR, RENSCH, continuing) Okay. You know of nothing
which prevents her from filing a lawsult tomorrow; is that
fair?

MR. ROETZEL: I’l]l object. Asked and answered,

THE COURT: Overruled.

I haven't looked at the —- as I sit here right now, ro.
MR. RENSCH: All right. Nothing further. Thank you.

MR. ROETZEL: Nothing further.

THE COURT: Thank you. Mr, Sabers, thank you so much for

traveling up here,

THE WITNESS: You're welcome, Judge.
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And I say to you, if actions are such that they can be
looked at and every action has an equal and opposite
reaction, can you lmagine anybody saying to somebody who
had socdomized them against their will at gunpolint, "Here,
You can have these guns"? It is impossible. It would
never happen., That is a reasonable doubt, folks. That
should cause you to pause or hesitate in connection with
her contentions.

Also, money is a very valuable motivator. It's a
powerful motivator. A million dollars is a lot of money.
750,000 in alimony is a lot of money. These various
properties and vehicles and all of these other things,
that's worth a lot of money. You heard her lawyer get up
and say, "Well, I think we took a little less money because
wa wanted to get most of it on the front end because
Richard might go to jail," is basically what he was saying.
That made that a whole lot easier for them than any reqular
divorce ever would have been.

MR. ROETZEL: 1I'll cbject. Assumes facts not in evidence.
THE COURT: Sustained.

MR, RENSCH: Well, they didn't have to go through & divorce

trial and have a big long, strung out battle the evidence
will show. 2And they did it with stipulation, ard there was
net = tdal. And what does she retain? Sha still has the

right to sue him civilly for all of this.
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MR. ROETZEL: I'll cbject. Again, I don't believe that's
what the witness said.

THE COURT: Overruled.

)

MR. REMSCH: Sbt= still has the right to sue him €ivilly Ffor
all of this., So you want to talk about bias and motivation
and money coming into play. Money makes people do strange
things.

She cried. I don't like to cross-examine a witness
and make her cry, but I noticed she cried right when I got
up to the tough questions each time. Kind of like a child
will cry when they don't want to answer your questions.
She's fully capable of acting. She's admitted it because
she said she went into the post office to make things look
normal. She also said that she made phone calls to her
daughters to make things look normal. And we don't know
whether or not she is confabulating and exaggerating what
happened to make it worse and is then committed to get even
with this guy for all of his philandering and for the way
she feels about him and to make money on the whole thing.,

In the end, when you're looking at what Julie had o
gain by all of this, it was very substantial. 2nd no one
really knows what they're getting into when they levy a
false allegation.

MR. ROETZEL: I'd object. There's no evidence of that,

Your Honor.

Filed: 5/5/2021 3:11 PM CST Perkins County, South Dakota 52CIV19-088981959
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PRELIMINARY STATEMENT

For the convenience of the Court, Appellee Richard Seidel will be referred to as
“Richard”; Appellant Julie Niemitalo will be referred to as “Julie”’; documents from the
record of the Perkins County Clerk of Court for 52CIV19-31 are cited as “R.___”; the
Order on Defendant’s Motion for Summary Judgment and Motion for Substitution of
Counsel, which is found at R. 572-73 (App. 20-21), is referred to as “Order Granting
Summary Judgment”; the May 20, 2021 Letter Opinion denying Plaintiff’s Motion for
Reconsideration, which is found at R. 756-58 (App. 22-24), is referred to as “Denial of
Motion for Reconsideration”; and the Appendix is cited as “App. ___”. All citations are
followed by appropriate page and paragraph designations.

JURISDICTIONAL STATEMENT

The Circuit Court of the Fourth Judicial Circuit, through the Honorable Michelle
Comer, entered the Order Granting Summary Judgment in favor of Defendant Richard
Seidel on April 29, 2021. R.572-73 (App. 20-21). A Motion for Reconsideration filed
by Plaintiff Julie Niemitalo was denied on May 20, 2021 through a letter opinion of the
Court. R. 756-58 (App. 22-24). Notice of Entry of the Order Granting Summary
Judgment was filed with the Clerk of Court and served upon counsel on May 3, 2021, and
Notice of Entry of the May 20, 2021 Denial of Motion for Consideration was filed with
the Clerk and served upon counsel on May 27, 2021. R. 574-77, 759-62. Julie filed a
Notice of Appeal on May 27, 2021. R. 763-64. The Order Granting Summary Judgment
is a final, appealable order and this Court has jurisdiction pursuant to SDCL 15-26A-3(1)

and (2).



STATEMENT OF LEGAL ISSUE AND AUTHORITIES

ISSUE: Whether the circuit court correctly granted summary judgment in favor
of Richard by determining that parties’ divorce settlement agreement
entered into between Richard and Julie barred Julie’s current lawsuit.

The circuit court correctly granted Richard’s Motion for Summary Judgment
because the divorce settlement agreement bars Julie from bringing the current lawsuit that
seeks Richard’s property and is predicated upon facts occurring over one year prior to
Julie’s signing of the divorce settlement agreement.

e Aggregate Construction, Inc. v. Aaron Swan & Associates, Inc.,
2015 SD 79, 871 N.W.2d 508

e Henry v. Henry, 534 N.W.2d 844 (S.D. 1995)
e Richardson v. Richardson, 2017 S.D. 92, 906 N.W.2d 369

STATEMENT OF THE CASE

On September 13, 2019, Plaintiff Julie Niemitalo filed a Complaint alleging four
causes of action against Richard Seidel and requesting an amount exceeding $10,000,000
in compensatory and punitive damages, as well as medical expenses and other fees and
costs. R. 2-6. OnJanuary 15, 2021, Julie filed a Motion for Partial Summary Judgment,
arguing that Richard’s liability for two of her civil claims and her entitlement to punitive
damages had been established through his prior criminal convictions of certain crimes.
See R. 69-72, 73-89. Richard filed a competing Motion for Summary Judgment as to his
affirmative defense of release, contending that his and Julie’s divorce settlement
agreement (which had been entered into after the alleged incident upon which Julie’s
causes of action are based) barred this civil lawsuit. R. 371-421. The circuit court
granted Richard’s Motion, ruling that the plain language of the Agreement foreclosed
Julie’s civil suit. R. 572-73 (App. 20-21). Julie filed a Motion for Reconsideration,

which the circuit court denied and expanded upon its initial ruling that the divorce



settlement agreement was unambiguous. R. 630-45, 756-58 (App. 22-24). Julie now
appeals the circuit court’s Order Granting Summary Judgment.

STATEMENT OF THE FACTS

In September 2017, Plaintiff Julie Niemitalo contacted Attorney Michael Sabers
to pursue a divorce against her husband, Richard Seidel and a Complaint was filed later
that month. R. 446-47. While the divorce proceeding was ongoing, in November 2017,
Julie contacted law enforcement and alleged that Richard had kidnapped and physically
and sexually assaulted her. See generally State. v. Seidel, 2020 SD 73, 953 NW.2d 301.
Richard was indicted for charges of rape, aggravated assault, commission of a felony
while armed with a firearm, and alternative counts of kidnapping. Id.  14. Richard
pleaded not guilty and exercised his right to a jury trial on these charges. Id. Perkins
County State’s Attorney Shane Penfield, along with Scott Roetzel, Assistant Attorney
General, prosecuted the action on behalf of the State of South Dakota.> See Appellant’s
Appendix p. 044.

The parties reached a settlement in the divorce proceeding. See R. 664-82 (App.
1-20). On December 3, 2018, Julie and Richard entered into a Property Distribution and
Divorce Agreement (“Agreement”) and their divorce was finalized shortly thereafter. Id.
The Agreement addressed a number of general divorce matters, including but not limited
to the grant of divorce, alimony, the division of property, restoration of maiden name, and
releases. 1d. The Agreement specifically set forth the following:

The parties hereto, being husband and wife, and being unable to
continue such relationship, hereby agree to an immediate

! Contrary to Julie’s contention (lacking record citation) that the case was prosecuted by
former Attorney General Marty Jackley, he did not participate in that prosecution. See
Appellant’s Appendix p. 044.



separation and that Julie shall be granted a Judgment of Divorce on
the grounds of Richard’s adultery, and further agree to a full,
complete and final property settlement of all the property of the
parties hereto; and it is further understood and agreed that, other
than the Agreement contained herein, that Julie shall have no claim
against any property of [Richard] either now hold [sic] or
afterwards acquired; and that the [sic] Richard shall have no claim
against any property of Julie either now held or afterwards
acquired; and that this Agreement shall be in full and final
settlement of all the property rights of the parties.

R. 664 (App. 1) (emphasis added). Pursuant to the terms of the Agreement, Julie agreed
to:
both hold harmless, and indemnify, Richard from the following
personal debts and liabilities, to include but not be limited to any
attorney’s fees and costs incurred in any actions regarding any of
the liabilities identified below

1. All debt held solely in Julie’s name unless set forth otherwise
herein, including but not limited to credit cards;

2. All medical bills incurred for treatment to Julie; . . .

R. 668 (App. 5) (emphasis added). Later within the Agreement, Julie and Richard
“agree[d], represent[ed], and warrant[ed] to the other that each party has made a full and
complete disclosure of all financial matters, and that no assets or liabilities have been
secreted or hidden from the other party.” R. 675-76 (App. 12-13). Julie also received a
lump sum alimony payment. See R. 672-73 (App. 9-10).

In July 2019, a jury trial was held on the criminal charges against Richard. See
Seidel, 2020 SD 73, 1 14, 953 NW.2d 301, 308. Julie’s divorce attorney, Mr. Sabers,
was subpoenaed to testify as the State’s witness and was the last witness to speak to the
jury during the criminal trial. See R. 445-64. Attorney Sabers testified that because of
the pending criminal charges against Richard, Attorney Sabers “changed what we were

asking for and how][,]” for purposes of the divorce proceeding. R. 449. Attorney



Sabers stated that “what I tried to do is get Julie more liquid or more assets upfront just
in case whatever the jury does here today.” R 449-50. According to Attorney Sabers,
“the easiest way of saying it is I didn’t know what was going to happen to Mr. Seidel,
and so I couldn’t plan that there could be a long period of time to try to equalize what
the parties had.” R 450. In response to the question “So you left some on the table
because of this?” Attorney Sabers replied, “Because there was more upfront, yes.” R.
450. The following exchange clarified Attorney Sabers’ response:

Q: (BY MR. ROETZEL, continuing) But, ultimately, the criminal

case, the case we're dealing with here did have a negative impact on

the divorce proceeding?

A: In my opinion, we took a discount.
R. 452. Attorney Sabers testified that ultimately, Julie “got less than half” of what she
would have received if the criminal event had not happened. R. 453. While the jury
returned a not guilty verdict on Count 1- Kidnapping First Degree, it returned a guilty
verdict as to the alternative kidnapping count as well as the other charges.? See Seidel,
2020 SD 73, 1 16, 953 N.W.2d at 306.

Prior to Richard’s sentencing, and after her divorce attorney’s testimony that
Julie “left [money] on the table” in the divorce settlement because of the criminal
charges against Richard, Julie (through the same attorney) initiated this civil action,
alleging Intentional Infliction of Emotional Distress, Negligent Infliction of Emotional

Distress, False Imprisonment, and Civil Battery, and requesting not less than

2 Richard appealed to the South Dakota Supreme Court, which affirmed his conviction
and sentence on December 30, 2020. See State v. Seidel, 2020 SD 73, 953 N.W.2d 301.
Richard continues to maintain his innocence, and for that reason, he uses the term
“allegations” throughout this Brief.



$10,000,000 in compensatory and punitive damages, as well as past and future medical
expenses among other things. R. 2-6, 450. Julie subsequently filed a Motion for Partial
Summary Judgment, arguing that Richard’s liability has already been established for
purposes of this civil case through the criminal convictions and that the sole question
remaining is damages. R. 69-89.

Richard filed his own Motion for Summary Judgment, arguing that the
unambiguous plain language of the Agreement foreclosed this civil action. See R. 371-
421. Richard also filed a Motion to Remove Julie’s counsel from this matter based
upon the fact that Julie’s counsel, who had also served as Julie’s divorce counsel, is a
necessary witness in this proceeding. See R. 296-99, 520-24. Richard noted that if the
Court were to find the language of the Agreement ambiguous, parol evidence -
including Julie’s counsel’s knowledge of the underlying circumstances of the
Agreement — is crucial. See R. 520-24. Julie, through her counsel, objected to the
Motion. R. 491-501.

After a hearing and supplemental briefing, the circuit court granted Richard’s
Motion for Summary Judgment, which in turn, rendered moot the Motion to Remove
Julie’s divorce counsel as well as Julie’s own Motion for Partial Summary Judgment.
R. 562-74, 579-629. The court concluded that the Agreement unambiguously
precluded Julie’s civil suit. R. 572-73 (App. 20-21). Specifically, the court concluded
that “the settlement agreement and subsequent divorce decree that dissolved the
marriage between the parties is unambiguous in its statement that ‘Julie shall have no
claim against any property of the Defendant either now held or afterwards acquired . . .

and that this Agreement shall be in full and final settlement of all the property rights




of the parties.”” R. 572 (App. 20).

In her initial response to Richard’s Motion for Summary Judgment, Julie had
solely argued that the Agreement was unambiguous in not foreclosing her civil claim.
R. 484, 757 (App. 23). After receiving the ruling not in her favor, Julie filed a Motion
for Reconsideration. R. 630-45. In her Motion for Reconsideration, Julie presented the
new arguments of judicial estoppel and illegal contract but provided no reason as to
why those arguments were not, or could not have been, presented in her initial
response. R. 632-45. While Richard responded to the Motion for Reconsideration,
Richard objected to any consideration of new argument and evidence as it was
submitted in violation of the Court’s summary judgment procedure. R. 686-91. The
court held a hearing on Julie’s Motion for Reconsideration but ultimately declined to
reconsider its Order Granting Summary Judgment in favor of Richard. R. 756-58 (App.
22-24). Julie appeals the circuit court’s ruling and submitted her Appellant’s Brief to
this Court on August 5, 2021. Richard now responds, requesting this Court to affirm

the circuit court’s decision.

[REMAINDER OF PAGE INTENTIONALLY BLANK]



ARGUMENT
ISSUE: Whether the circuit court correctly granted summary judgment in favor
of Richard when determining that Julie’s civil case is barred through the
unambiguous language in the Agreement.?

While Julie seems to take an impassioned jury trial approach in her argument to
this Court, today’s case is simply one of contract interpretation controlled by the plain
language of the Agreement and established legal precedent. The Agreement bars Julie’s
civil lawsuit seeking Richard’s property (to the tune of at least $10,000,000 and for past
and future medical expenses) based upon events allegedly occurring prior to the
Agreement.* As stated by the circuit court, “the settlement agreement and subsequent

divorce decree that dissolved the marriage between the parties is unambiguous in its

statement that ‘Julie shall have no claim against any property of [Richard] either now

3 Julie listed the following as a second issue in her Statement of Legal Issues: “Whether
the Circuit Court erred in denying Plaintiff’s Motion for Reconsideration of its Summary
Judgment ruling.” See Appellant’s Brief at 1. A court’s ruling on a motion for
reconsideration is reviewed under an abuse of discretion standard. See Jenco, Inc. v.
United Fire Group, 2003 SD 79, 1{ 21-22, 666 N.W.2d 763, 768. The denial of the
Motion for Reconsideration was appropriate because Julie already had an opportunity
through the summary judgment procedure to present the arguments made in her later
Motion for Reconsideration. The arguments and evidence submitted along with Julie’s
Motion for Reconsideration were readily available to Julie at the time the summary
judgment pleadings were filed and at the time of the hearing. See R. 686-90. Allowing
previously available argument and evidence to be presented through a motion for
reconsideration of a summary judgment decision would allow parties to circumvent the
summary judgment procedure set forth in SDCL 15-6-56.

While the Court’s reasoning in its Letter Decision denying reconsideration certainly
expands upon its initial reasoning, and such supplemental reasoning is certainly
appropriate for review by this Court, Julie provides no independent basis for a challenge.

% The court’s interpretation of the Agreement is reviewed de novo as a question of law.
See Coffey v. Coffey, 2016 S.D. 96, 1 8, 888 N.W.2d 805, 808 (“Divorce stipulations are
governed by the rules of contract; their interpretation is a matter of law for the courts to
decide” and “[c]ontract interpretation is a question of law reviewed de novo™).
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held or afterwards acquired . . . . and that this Agreement shall be in full and final
settlement of all the property rights of the parties.”” R. 572-73 (App. 20-21) (emphasis
in original). The court later emphasized that the Agreement did not contain a reservation
of claims and that it “is replete with language that this was a release[,]” specifically
pointing out that Julie had agreed to pay all of her medical bills and that Julie “received a
lump sum nonmodifiable alimony amount of $750,000 ‘intended as a final adjustment of
mutual rights and obligation and is an absolute judgment.”” See R. 757 (App. 23). The
court also highlighted that the Agreement included language that it “constitutes the sole,
exclusive and entire agreement between the parties. . . . . ” and that “each party
acknowledges that this Agreement has been entered into of his or her own volition, with
full knowledge of the facts and full information as to the legal rights and liabilities of
each. Each party believes the Agreement to be reasonable under the circumstances.” 1d.
Ultimately, the court correctly concluded that Julie’s lawsuit was barred and its decision
should be upheld. Id.

A. The plain lanqguage of the release unambiguously bars Julie’s lawsuit.

“A release is a contract, and if a contract is unambiguous, [the Court is to] rely on
the language of the contract to ascertain and give effect to the parties’ intent.” Gores v.
Miller, 2016 S.D. 9, 1 8, 875 N.W.2d 34, 36-37 (citing Fenske Media Corp. v. Banta
Corp., 2004 S.D. 23, 1 8, 676 N.W.2d 390, 393). “If the language [of a release] is
unambiguous, neither the releasor’s subjective intent nor the failure to obtain full
satisfaction in the settlement governs: the terms of the release control.” Gores, 2016 SD
9, 18, 875 N.W.2d at 37 (citing Flynn v. Lockhart, 526 N.W.2d 743, 746 (S.D. 1995));

see also Aggregate Const. Inc. v. Aaron Swan & Assoc., Inc., 2015 SD 79, 1 13, 871



N.W.2d 508, 512 reh’g denied (Dec. 7, 2015); Frost v. Williams, 2 S.D. 457, 50 N.W.
964 (1892). A party who pleads a release as an affirmative defense only bears the burden
to plead and prove the existence of a valid release and does not need to “prove separate
consideration to avail [themselves] of the release.” Flynn, 526 N.W.2d at 745; SDCL 15-
6-8(c). In addition, summary judgment is an appropriate tool to dismiss claims barred by
a release. Nelson v. Schellpfeffer, 2003 S.D. 7, 1 14, 656 N.W.2d 740, 744; Aggregate
Const. Inc., 2015 S.D. 79, 871 N.W.2d 508.

South Dakota law provides that a written contract “supersedes all the oral
negotiations or stipulations concerning its matter which preceded or accompanied the
execution of the instrument.” See SDCL 53-8-5. A party may not use parol evidence to
vary, contradict, or add to a contract, including a release, which has been reduced to a
writing that is clear, definite, and complete. Northwestern Public Service Co. v. Chicago
& N. W. Ry. Co., 210 N.W.2d 158, 484 (S.D. 1973). In fact, the Supreme Court has
noted that a party to an unambiguous release cannot offer his or her attorney’s alleged
remarks about the release’s effect so as to vary the terms of the release.® Flynn, 526

N.W.2d at 746. Rules of contract interpretation apply to releases, including that courts

® In Flynn v. Lockhart, 526 N.W.2d 743 (S.D. 1995), a party attempted to avoid a release
by claiming that “her attorney failed to explain all its consequences, noting that she never
would have signed it had she known [the other party] would be discharged.” 1d. at 746.
In rejecting her efforts, this Court pointed to the general principle that “one who accepts a
written contract is conclusively presumed to know its contents and to assent to them, in
the absence of fraud, misrepresentation, or other wrongful act by another contracting
party.” ld. (emphasis in original). It seems to follow that this general principle would be
even more forceful if the attorney’s alleged remarks came from the attorney that had
drafted, or was involved in the drafting of the agreement. Cf. Coffey v. Coffey, 2016 SD
96, 119, 888 N.W.2d 805, 809 (quoting Advanced Recycling Sys., LLC v. Se. Props. Ltd.
P’ship, 2010 S.D. 70, 119, 787 N.W.2d 778, 785)) (“This Court has said that
‘ambiguities arising in a contract should be interpreted and construed against the
scrivener.””).
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are to give a reasonable and effective meaning to all terms of a release. Nelson, 2003
S.D. 7,114,656 N.W.2d at 744, see also Henry v. Henry, 534 N.W.2d 844, 846 (S.D.
1995) (“[W]hen asked to interpret a property settlement agreement, a trial court applies
contract principles.”). Notably, a contract is not rendered ambiguous simply because the
parties do not agree on its proper construction or their intent upon executing the contract.
See Coffey, 2016 S.D. 96, 19, 888 N.W.2d at 809 (quoting Dowling Family P'ship v.
Midland Farms, 2015 S.D. 50, { 13, 865 N.W.2d 854, 860 (quoting Pesicka v. Pesicka,
2000 S.D. 137, 110, 618 N.W.2d 725, 727)).

Julie’s primary position in arguing that the circuit court erred in its interpretation
is that the release in the Agreement is not a release at all and that the Agreement was
merely a division of property between the parties. Appellant’s Brief at 13-16. The plain
meaning of the language within the Agreement, however, confirms that Julie has released
Richard from this civil lawsuit based upon events allegedly occurring prior to the release.
As stated above, the Agreement provides: “Julie shall have no claim against any property
of [Richard] either now hold [sic] or afterwards acquired[.]”® Yet, Julie has yet to
address how a lawsuit seeking at least $10,000,000 from Richard is not a claim against
Richard’s funds, assets, or any other property either owned by Richard at the time of the

divorce or later acquired.

® In support of her argument that the scope of the Agreement is very narrow, Julie points
out that the Agreement, and this phrase in particular, does not contain the word “release”,
stating that “[t]here is no reference to Julie releasing any civil causes of action against
Seidel[.]” See Appellant’s Brief at 13. See also Appellant’s Brief at 16 (“There is no
reference to marital conduct, injuries, damages, claims, or cases of action, nor even a
mention of ‘release.””), 17 (“In fact, the word ‘release’ does not appear in the relied-upon
recital at all.”). Under Julie’s position, it is unclear what, if any, effect would be given to
the provision that “Julie shall have no claim against the property now held or afterwards
acquired[.]” See R. 664 (App. 1).

11



The Agreement’s use of “shall have no claim” needs no further explanation.
Also, “property” is defined as “something owned or possessed[.]” See “Property”, 2a,
Merriam Webster Online Dictionary, available at https://www.merriam-
webster.com/dictionary/property (last visited Sept. 19, 2021). This lawsuit is precisely
that: Julie is seeking Richard’s property for alleged events occurring prior to her of
signing the Agreement. As an example, through the Agreement, Julie specifically
“divest[ed] herself of all ownership interest [of certain entities] in favor of Richard[,]” but
a $10,000,000 or more judgment against Richard would certainly reverse that negotiated
term of the Agreement. See, e.g., R. 670 (App. 7), 671 (App. 8).

Julie contends that the Agreement simply divided the marital property owned by
the parties, providing that “[t]o state the obvious, . . . the parties were agreeing to a
marital property settlement, with each of them in that context disclaiming any interest in
or to the property awarded by stipulation to the other — nothing more.” Appellant’s Brief
at 14. That contention, however, continues to ignore the language within the Agreement,
which states that Julie shall have no claim against any property of the Defendant either

now held or afterwards acquired.” R. 664 (App. 1) (emphasis added); Accord Tveidt v.

Zandstra Const., 2007 S.D. 120, 1 7, 742 N.W.2d 55, 58 (quoting In re Dissolution of
Midnight Star Enterprises, L.P. ex rel. Midnight, 2006 SD 98, { 12, 724 N.W.2d 334,
337) (“An interpretation which gives a reasonable and effective meaning to all the terms

is preferred to an interpretation which leaves a part unreasonable or of no effect.”)

(emphasis added). Thus, while Julie points to Exhibit A of the Agreement as containing
a list of the only property affected by the Agreement, her contention is contrary to the

actual terms of the Agreement. See Appellant’s Brief at 13-14, 19.
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The implications of the word “property” in a release analyzed by this Court in
Richardson v. Richardson, 2017 S.D. 92, 906 N.W.2d 369, supports the circuit court’s
decision in this case. In Richardson, the parties were divorced on “the grounds of
irreconcilable differences, reserving by stipulation the right to bring other nonproperty

causes of action against him.” Id. 1 (emphasis added). Yet in this case, there is no

discussion of “property” or “nonproperty” causes of action in the Agreement. Instead,
the Agreement requires that Julie “shall have no claim against any property” of Richard.
There is an important distinction between a property cause of action and a claim against
property now owned or afterwards acquired by Richard. Here, Julie released Richard
from the latter. Julie’s efforts to now seek a claim against Richard’s property must be
rejected.

B. The Agreement as a whole supports the interpretation of the release.

Contrary to Julie’s position that the Agreement was limited to dividing property
between Julie and Richard, the Agreement addressed a number of other topics, including
but not limited to the grant of divorce, alimony, restoration of maiden name, and releases.
R. 664-82 (App. 1-19). And as addressed by the circuit court, not only does the plain
language of the release within the Agreement bar this case, the overarching theme of the
Agreement supports that this civil case is barred. The Agreement was to be a “full and

final settlement of all the property rights of the parties.” See R. 572 (App. 20) (emphasis

in original). The Agreement also indicated that Julie and Richard “hereby mutually
release and waive any and all right, title and interest accruing by operation of law or
under any statute now or hereafter enforced, or otherwise, to participate in the separate

estates and property of each other, whether such property be real or personal or
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wheresoever located, and whether acquired before or subsequent to their marriage, and
whether acquired before or subsequent to the date hereof, . ...” R. 674 (App. 11).
Importantly, a prime example of Julie’s disregard of the plain language of the
Agreement is found in Section 4 of the Agreement. Pursuant to Section 4, Julie agreed
to:
both hold harmless, and indemnify, Richard from the following
personal debts and liabilities, to include but not be limited to any
attorney’s fees and costs incurred in any actions regarding any of

the liabilities identified below

3. All debt held solely in Julie’s name unless set forth otherwise
herein, including but not limited to credit cards;

4. All medical bills incurred for treatment to Julie;

R. 668 (App. 5) (emphasis added). Yet directly contrary to that provision, Julie is now

suing for “past and future medical expenses[.]” See R. 6. In addition, the Agreement

provides that “[a]s for spousal support, Richard shall pay to Julie lump-sum,
nonmodifiable alimony in the gross total amount of $750,000.00 to be paid in installment
payments. Based on South Dakota law, this is intended as a final adjustment of mutual
rights and obligation and is an absolute judgment[.]” R. 672-73 (App. 9-10). Julie
should be held to that “final adjustment of mutual rights and obligations[.]” R. 672 (App.
9).

Importantly, it is undisputed that Julie did not reserve any right to bring this
lawsuit based upon the alleged events prior to the executed Agreement. See Appellant’s
Brief at 6 n.3. In Richardson, this Court upheld a former spouse’s ability to bring a
lawsuit for intentional infliction of emotional distress against her husband for events

occurring during the parties’ marriage. See Richardson, 2017 SD 92, 906 N.W.2d 3609.
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Notably, while the parties in Richardson had entered into a divorce settlement agreement
after the conduct upon which the subsequent lawsuit was predicated, the Richardson
divorce settlement agreement provided an exception to the mutual release that allowed
the parties to “pursue nonproperty causes of action against the other.” See id. 1 6-7.
Here, unlike Richardson, there is no language in the Agreement where Julie reserved
certain causes of action existing at the time of the executed Agreement.

C. The Agreement bars this lawsuit in which the alleged events upon which this
lawsuit is predicated occurred prior to the execution of the release.

The date of execution of the Agreement (more than one year after the alleged
events forming the basis of Julie’s current lawsuit) is particularly important in this case,
as supported by the Supreme Court case of Henry v. Henry, 534 N.W.2d 844 (S.D. 1995).
In both today’s case and in Henry, the respective plaintiff attempting to bring certain
claims against the former spouse had “waived that opportunity by signing a release in the
parties’ settlement agreement.” Cf. id. at 847.

In Henry, a husband and wife divorced after a lengthy and tumultuous marriage.
Id. at 845. After the divorce proceeding was initiated, yet prior to its resolution through a
divorce settlement agreement, an altercation occurred that resulted in an assault
conviction against the husband. Id. The subsequent divorce settlement agreement
entered into by the parties “contained a release for all legal claims between the parties
‘arising out of or by virtue of the marital relation of the parties.”” 1d. The former wife
later brought a civil suit against the former husband for both pre-divorce and post-divorce
conduct. Id. at 847. Although the trial court granted the former husband’s Motion for
Summary Judgment, on appeal, the South Dakota Supreme Court affirmed in part and

reversed in part, concluding that the former wife could not sue for pre-divorce conduct
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pursuant to the mutual release contained in the divorce settlement agreement but that she
could sue for post-divorce conduct, which was not encompassed by the agreement. Id. at
846-47.

Comparable to the timeline in Henry, and although Richarrd maintains his
innocence, in this case the alleged conduct forming the basis for the conviction occurred
prior to the parties’ execution of the Agreement. With that timing in mind, the
Agreement provided that Julie shall have no claim against any of Richard’s property and
that Richard shall not be liable for “medical bills incurred for treatment to Julie[.]” R.
664 (App. 1), 668 (App. 5). That Agreement also divided the bank accounts and assets of
the parties, as well as established a non-modifiable award of alimony “intended as a final
judgment of mutual rights and obligation and is an absolute judgment.” See R. 672 (App.
9), 681-82 (App. 18-19). And importantly, as stated above, the Agreement did not
specifically reserve Julie’s right to pursue a claim against Richard’s property for the
alleged incident that had occurred. See R. 664-82 (App. 1-19); Cf. Richardson, 2017
S.D. 92,171,906 N.W.2d at 370 (noting that the former wife specifically reserved “the
right to bring other nonproperty causes of action against [the former husband]”).

The Supreme Court case of Aggregate Construction, Inc. v. Aaron Swan &
Associates, Inc., 2015 S.D. 79, 871 N.W.2d 508, likewise supports that the Agreement
bars the lawsuit predicated on alleged events occurring prior to the execution of the
release. In that case, the plaintiff brought a breach of contract and negligence action
against the defendants based on defendants’ alleged failure to adequately test material for
a construction project for the South Dakota Department of Transportation (SDDOT). Id.

1. Prior to filing suit against the defendants, the plaintiff filed suit against the SDDOT
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and those two parties settled the lawsuit and executed a “Full and Final Release of All
Claims.” Id. 11 6-7. The release executed between the plaintiff and SDDOT provided in
part that the plaintiff released:

[A]ny and all claims, demands, liabilities, obligations, damages,

costs, expenses, loss of profits, loss of use, loss of services and

consortium, actions and causes of action, including each and every

right of payment for damages said undersigned may now or

hereafter have, arising from any act, occurrence or omission up to

the present time and particularly on account of all loss and damage

of any kind heretofore sustained, presently existing, or that may

hereafter be sustained or that may arise in consequence of incidents

that occurred during construction season 20082009 on: (1) the

Butte County Project, which is the subject matter of Butte County

lawsuit 10-298; and (2) the Ziebach County Project, which is the

subject matter of Ziebach County lawsuit 10-15.
Id. 1 10. Based upon that release that the plaintiff executed in connection with its prior
lawsuit against SDDOT, the defendants moved for summary judgment arguing that the
release also barred any claims against the defendants in the subsequent action. 1d. § 7.
The circuit court agreed, granted summary judgment, and dismissed all claims against the
defendants, finding that the release “barr[ed] any cause of action related to harms or
injuries from the 2008-2009 Project. Id. { 11.

On appeal, the plaintiff argued that the release it had executed was limited to
claims “aris[ing] in consequence of incidents that occurred during construction season
2008-2009 on (1) the Butte County Project, which is the subject matter of Butte County
lawsuit 10-298; and the Ziebach County lawsuit 10-15 and that its claims against the
defendants had not been released because, according to the plaintiff, the defendant’s
negligence and breach of contract was not an “incident [ ] that occurred during

construction season 2008-2009”. 1d. § 11. The Supreme Court not only affirmed the

circuit court’s grant of summary judgment, but went further and held that the language of
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the release was much broader than the circuit court recognized. Id. §12. The Supreme
Court concluded:

The release applies more broadly than to only those claims arising
out of the 20082009 construction season. The release bars all
“causes of action ... arising from any act, occurrence or omission
up to the present time [.]” According to its language, the release
bars any claim that Aggregate has against SDDOT from any “act,
occurrence or omission” by SDDOT “and all others directly or
indirectly liable” that had occurred up to the date the release was
executed. The phrase “incidents that occurred during construction
season 2008-2009” is part of the broader phrase: “and particularly
on account of all loss and damage of any kind heretofore sustained,
presently existing, or that may hereafter be sustained or that may
arise in consequence of incidents on: (1) the Butte County Project
... and (2) the Ziebach County Project[.]” Therefore, “arise in
consequence of incidents that occurred during construction season
2008-2009” modifies the immediately preceding phrase “and
particularly on account of all loss and damage” rather than “any
and all claims, demands, liabilities, obligations, damages, costs,
expenses, loss of profits, loss of use, loss of services and
consortium, actions and causes of action, including each and every
right of payment for damages said undersigned may now or
hereafter have, arising from any act, occurrence or omission up to
the present time[.]” To read the release otherwise would render
the *512 phrase “arising from any act, occurrence or omission up
to the present time” meaningless. (Emphasis added.) See Nelson v.
Schellpfeffer, 2003 S.D. 7, { 14, 656 N.W.2d 740, 744 (“An
interpretation which gives a reasonable and effective meaning to
all the terms is preferred to an interpretation [that] leaves a part
unreasonable or of no effect.”).

Contrary to Aggregate's interpretation, this last phrase in the first
paragraph of the release is not a limitation on the release's
applicability. Rather, the words “and particularly” indicate that the
words that follow are those of emphasis. Therefore, the release
applies to the Butte and Ziebach County Projects in addition to any
other claims against SDDOT and “all others directly or indirectly
liable” up to that time. Because of the broad language of the
release, Swan's actions need only to have occurred by the time the
release was executed rather than during the construction season of
2008-2009. The parties do not dispute that Swan's soundness
testing occurred in December 2007 or January 2008, which is
clearly prior to the settlement reached with SDDOT and thus
covered by the release.
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Id. 1 12-13.

Just as the Supreme Court held in Aggregate that the phrase “and particularly”” and
“arise in” did not limit the breadth of the release in that Agreement, so to the terms of the
release in this case are not limited. The terms of the release are unambiguous and sufficiently
broad to release all claims seeking Richard’s property that arose from the alleged events
occurring prior to the signing of the Agreement. Julie’s entire Complaint is based solely on
the allegations made against Richard relating to the events of November 2, 2017. The
Agreement signed by Julie and Richard on December 3, 2018 bars Julie from seeking
Richard’s property through this lawsuit based solely upon the earlier alleged events. See id. |
13.

D. Parol evidence is not appropriate as the Agreement is unambiguous.

In this case, Richard moved for summary judgment on the basis that the
Agreement’s release was unambiguous. Although offering a contrary interpretation, Julie
herself agreed that the Agreement is clear and unambiguous. And as the Agreement is
unambiguous, it is to be interpreted by the four corners of the document. Despite both
parties’ positions that the Agreement is unambiguous, Julie now calls for reversal of the
circuit court decision because alternatively, the Agreement is ambiguous.

At the outset, Julie contends that summary judgment in favor of Richard must be
overturned because Richard failed to submit supporting affidavits by himself and others
as to the interpretation of the Agreement. See Appellant’s Brief at 19-20, 23. Julie has
also submitted extrinsic evidence in support of her position as to the “unambiguous”
Agreement. Julie’s attempts to impose a nonexistent burden upon Richard to submit

parol evidence, and Julie’s own submission of parol evidence, in support of the
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interpretation of an unambiguous agreement is inappropriate and contrary to contract
interpretation principles.

Not only does Julie ask for an alternative ruling that the Agreement is ambiguous,
but it also seems that Julie is requesting this Court decide, in the first instance, that the
ambiguous Agreement does not bar this lawsuit, thus preventing Richard from submitting
any parol evidence as to the (claimed) ambiguous terms. Julie cites to her counsel’s
testimony in the criminal case, which is her same counsel for this case, and contends that
“the only evidence of intent of the parties unequivocally confirms that the document did
not serve to be a release of Julie’s civil tort claims.” See Appellant’s Brief at 9, 22. Julie
emphasizes, as that sole evidence of intent, that: “[s]pecifically referring to the
[Agreement], Seidel’s criminal defense attorney stated to the jury that the divorce was
concluded by stipulation,” rather than trial, and that pursuant to that stipulation Julie
‘retain[ed]’ the right under the [Agreement] ‘to sue him civilly for all of this [criminal
charges including domestic assault, kidnapping and rape].””)

Exhibiting the absurdity in Julie’s invitation for this Court to find not only that the
contract is ambiguous, but also to construe it in favor of her ability to bring this lawsuit
based solely upon the opinion of the very counsel bringing this appeal,’ is the lack of
exploration of the actual circumstances surrounding the Agreement. What was discussed

in the settlement negotiations between the parties’ divorce counsel? Who drafted the

" In Julie’s Appellant’s Brief, counsel utilizes brackets and a footnote seeming to expand
upon and clarify its prior testimony, which, in turn, highlights the prejudice to Richard if
opposing counsel’s testimony is used as the sole evidence of the parties’ intent. Cf.
Appellant’s Brief at 6 & n.3.
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Agreement?® Was a provision regarding a reservation of this cause of action discussed
during the drafting of the Agreement? Were there concerns by Julie as to how a
reservation of a $10,000,000 lawsuit within the Agreement would look to a jury in the
criminal case that was yet to be tried?

In addition, if the parties were to argue to this Court regarding evidentiary matters
surrounding any ambiguity, Richard would be requesting an inference that opposing
counsel’s knowledge of the parties’ divorce proceeding is favorable to Richard. It was
requested to the circuit court that opposing counsel be removed as counsel for purposes
of discovery because of his involvement in the divorce proceeding, and particularly the
Agreement. R. 296-99. In the alternative, Richard requested that if opposing counsel is
permitted to remain as Plaintiff’s counsel, then Julie should not be able to call opposing
counsel in rebuttal regarding this matter and that opposing counsel remains as Julie’s
counsel at Julie’s peril — including not being allowed to shift roles and become a witness
on behalf of Julie to try to rebut Richard’s evidence. R. 523. Opposing counsel objected
to the removal,® but the Motion was moot and therefore remains unaddressed. R. 491.

If one were to consider alternative positions, Richard’s affirmative defense of
res judicata, rather than the question of ambiguity, is dispositive and further supports

that Julie’s lawsuit is barred. See R. 9-12. Res judicata is a judicially created doctrine

8 “This Court has said that ‘ambiguities arising in a contract should be interpreted and
construed against the scrivener.”” See Coffey, 2016 SD 96, 19, 888 N.W.2d at 809
(quoting Advanced Recycling Sys., LLC, 2010 S.D. 70, 1 19, 787 N.W.2d at 785)).

% “The non-production or suppression by a party of evidence which is within his power to

produce and which is material to an issue in the case justifies the inference that it would
be unfavorable to him if produced.” Cody v. Leapley, 476 N.W.2d 257, 264 (S.D. 1991).
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that prevents a party from relitigating a claim or issue that had been actually litigated
by the parties in an earlier suit. Long v. State, 2017 S.D. 79, 1 50 n.13, 904 N.W.2d
502, 519 n.13 (quoting Lawrence Cty. v. Miller, 2010 S.D. 60, 1 24, 786 N.W.2d 360,
369). “Res judicata consists of two preclusion concepts: issue preclusion and claim
preclusion.” Estate of Johnson ex rel Johnson v. Weber, 2017 S.D. 36, { 41, 898
N.W.2d 718, 733 (quotation omitted). Issue preclusion, also called direct or collateral
estoppel, refers to a prior judgment’s ability to foreclose relitigation of a matter that has
been litigated and decided. Id. Claim preclusion refers to a judgment which forecloses
litigation of a matter which has never before been litigated, based on a determination
that it should have been brought in an earlier suit. 1d.

As Richard indicated to the circuit court in the below proceedings, Justice
Severson, in a concurring opinion in Richardson, which was joined by Chief Justice
Gilbertson, stated that “counsel must be aware that these matters are subject to the
principles of preclusion through res judicata and estoppel.” Richardson, 2017 S.D. 92, 1
35-36, 906 N.W.2d at 381-82 (Severson J. concurring in result); see R. 529. He
recognized that “res judicata may bar a subsequently filed interspousal tort action because
an action for divorce and [a] tort claim both evolve from a common factual nucleus and
raise interrelated economic issues that should be resolved in a single proceeding.” Id.

A marital tort claim was found to be barred under res judicata under similar
circumstances to those in the case at hand in Brinkman v. Brinkman, 966 S.W.2d 780 (Tx.
Ct. App. 1998). In that case the parties were divorced after a physical assault by the
husband injured the wife. The Court of Appeals of Texas, San Antonio applied the

principle of res judicata in finding that “res judicata, or claims preclusion, prevents the
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relitigation of a claim or cause of action that has been finally adjudicated, as well as
related matters that, with the use of diligence, should have been litigated in the prior
suit.” Id. at 782. The court ultimately concluded that subsequent litigation of the marital
tort was precluded by res judicata. Id. at 781-83.

Henry is also in line with Richard’s affirmative defense that today’s case is barred
by res judicata. The Supreme Court in Henry recognized that “[m]any jurisdictions have
allowed former spouses’ claims in tort for assault and battery which occurred during the
marriage.” 534 N.W.2d at 847. But in Henry, the Plaintiff “waived that opportunity by
signing a release in the parties’ settlement agreement.” 1d. at 846. As stated in that case,
“[t]he goal of a release agreement signed between the parties is ‘achieved by
extinguishing any claims, rights and responsibilities that existed prior to the signing of
the agreement.” 1d. at 847 (emphasis in original); cf. Richardson, 2017 S.D. 92, 11 35-
36, 906 N.W.2d at 381-82 (Severson, J., concurring in result) (discussing that claims
relating to pre-divorce conduct may be subject to res judicata and estoppel).

Although res judicata is a separate affirmative defense pleaded by Richard, the
basis for Richard’s affirmative defenses primarily revolve around the fact that Julie is
now raising claims encompassed in the earlier divorce proceeding. Julie’s counsel’s own
testimony supports as much, indicating that Julie changed what she was asking for, left
more on the table, and “took a discount” because of the criminal matter. See R. 449-50,
52. Here, the parties entered into the Agreement more than one year after Julie’s alleged
events upon which this lawsuit is predicated, Julie released all claims against Richard’s
property now held or hereinafter acquired, and Julie did not reserve a right bring these

causes of action. The Agreement is consistent with the intention of the Henry release
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agreement to extinguish claims for pre-divorce conduct. Cf. Henry, 534 N.W.2d at 847.

E. The prior criminal case involving Richard does not require that Julie be
allowed to proceed with her civil lawsuit.

Julie next seems to argue that the circuit court was bound by the principle of
judicial estoppel because of Richard’s prior criminal case. As a preliminary matter, any
attempt to argue judicial estoppel must be rejected as it was not argued or presented in the
established summary judgment procedure. See R. 481-90. An invitation to allow a
nonmoving party to submit additional legal theories and evidence with no reason for the
delayed submission subverts the summary judgment procedure set forth in SDCL 15-6-56
and should be rejected.

Even if this Court were to address Julie’s new judicial estoppel argument, it must
fail on its merits. For judicial estoppel to apply, the following elements are generally
considered:

[T]he later position must be clearly inconsistent with the earlier
one; the earlier position was judicially accepted, creating the risk
of inconsistent legal determinations; and the party taking the

inconsistent position would derive an unfair advantage or impose
an unfair detriment to the opponent if not estopped.” Canyon Lake

Park, LLC, 2005 S.D. 82, 1 34, 700 N.W.2d at 737 (quoting

Watertown Concrete Prods., Inc. v. Foster, 2001 S.D. 79, {12,

630 N.W.2d 108, 112-13). See also Wilcox v. Vermeulen, 2010

S.D. 29, 781 N.W.2d 464 (discussing equitable estoppel

principles).
Hayes v. Rosenbaum Signs & Outdoor Advert., Inc., 2014 S.D. 64, { 15, 853 N.W.2d
878, 883. “[J]udicial estoppel[] ‘generally prevents a party from prevailing in one phase
of a case on an argument and then relying on a contradictory argument to prevail in
another phase.”” New Hampshire v. Maine, 532 U.S. 742, 749, 121 S.Ct. 1808, 1814

(2001) (quoting Pegram v. Herdrich, 530 U.S. 211, 227 n.8, 120 S.Ct. 2143, 2153 n.8
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(2000)). “Absent success in a prior proceeding, a party's later inconsistent position
introduces no risk of inconsistent court determinations, and thus poses little threat to
judicial integrity. Id. at 750-51, 121 S.Ct. at 1815 (internal quotations and citations
omitted).

Here, at a minimum, there was no judicial acceptance of a legal theory presented

10 «[J]udicial acceptance means only that the first court has

at Richard’s criminal matter.
adopted the position urged by the party ... as part of a final disposition.” Lowery v.
Stovall, 92 F.3d 219, 224-25 (4th Cir. 1996) (quoting Edwards v. Aetna Life Ins. Co., 690
F.2d 595, 599 n.5 (6th Cir.1982)). There is no evidence that a court or jury adopted any
position that Julie was making false allegations for financial benefit. See also Wells v.
Coker, 707 F.3d 756, 760 (7th Cir. 2013) (in context of 42 U.S.C. § 1983 case, indicating
that “We need not reach this test [of judicial estoppel], however, since Wells [the
criminal defendant] did not “prevail” in his criminal case. After pleading guilty to
reckless conduct, Wells was sentenced to two years of probation and two days in jail.”).

In addition to failing to establish all elements of judicial estoppel, “[i]t may be

appropriate to resist application of judicial estoppel ‘when a party's prior position was

10 Along the same lines of judicial estoppel, Julie relies on Tunender v. Minnaert, 1997
SD 62, 563 N.W.2d 849, in support of her position that a statement by “[legal] counsel is
tantamount to an admission”, but Tunender, in fact, rejects that position. See Appellant’s
Brief at 22. In that case, Tunender attempted to argue that Minnaert’s counsel made
judicial admissions in closing arguments that entitled him to recover damages. Tunender,
1997 S.D. 62, 11 19-27, 563 N.W.2d at 851-53. The Supreme Court found that these
closing arguments were not judicial admissions and declined to grant a new trial for
damages based on an attorney’s statements in closing arguments. Id.

In addition, a judicial admission “is limited to matters of fact which would otherwise

require evidentiary proof” and cannot be based upon personal opinion or legal theory.”
Id., T 21.
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based on inadvertence or mistake.” New Hampshire, 532 U.S. at 753, 121 S. Ct. at 1816
(quoting John S. Clark Co. v. Faggert & Frieden, P. C., 65 F.3d 26, 29 (4" Cir. 1995)).
For the foregoing reasons, Julie’s judicial estoppel argument must be rejected.

Julie also argues that this Court has already conclusively determined that Julie is
not barred from bringing this civil lawsuit. See Appellant’s Brief at 22. Julie cites to
State v. Seidel, 2020 SD 73, 953 N.W.2d 301, in which this Court stated that Julie’s
divorce counsel (also Julie’s counsel in this case) ultimately testified that Julie had not
waived her right to bring a subsequent civil suit. See id. 1 29. However, it seems that the
Supreme Court did not analyze the actual language of the Agreement with an intent to
make a specific ruling on the interpretation of the Agreement. Id. In the one sentence
that Julie is relying upon as dispositive for purposes of this case, the Court only
referenced opposing counsel’s testimony at the criminal trial. See id.. Regardless, dicta
is not binding legal precedent. See Wiersma v. Maple Leaf Farms, 1996 S.D. 16, {5 n.1,
543 N.wW.2d 787, 790 n.1.

F. Illegal contract pursuant to SDCL 53-9-3.

Finally, Julie now argues that the Agreement is an illegal contract. SDCL 53-9-3
provides that “All contracts which have for their object, directly or indirectly, to exempt
anyone from responsibility for his own fraud or willful injury to the person or property of
another or from violation of law whether willful or negligent, are against the policy of the
law.” Julie contends that South Dakota law prohibits the use of the [Agreement] as a
release of the intentional torts. See Appellant’s Brief at 25-27. But as with judicial
estoppel, Julie did not raise this argument in her Response to Summary Judgment. See R.

481-90. Therefore, it is waived.
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Regardless, Julie’s proposed interpretation and application of SDCL 53-9-3 must
be rejected as it would lead to an absurd result in prohibiting settlement agreements. It is
appropriate - and indeed important - to include releases in settlement agreements,
including when settling civil tort cases. Yet, pursuant to Julie’s reasoning, those
settlement agreements would be illegal.

The absurd result is not supported by Julie’s cited case of Fix v. First State Bank
of Roscoe, 559 F.3d 803 (8th Cir. 2009). In that case, the plaintiff (a homeowner
involved in a bankruptcy proceeding) entered into a settlement agreement with a lender in
which the plaintiff released the lender from liability for all “presently existing, known or
unknown” claims that she may have against the lender. Id. at 807. One day after the
settlement agreement was accepted by the court, a letter was written to plaintiff that
informed the plaintiff of the lender’s actions supporting a claim for intentional infliction
of emotional distress, an intentional tort. 1d. at 810. Based upon that timeline, the
“alleged emotional distress did not occur until” after the plaintiff had signed the release.
See id. at 806-07, 09-10.

When the Eighth Circuit in Fix stated that “South Dakota law prohibits a release
which attempts to ‘exempt anyone from responsibility for his own fraud or willful injury
to the person . . . of another[,]” it was considering whether an individual could release
another from liability for torts unknown at the time of the release’s signing and arising
after the signing of the release. Id. at 810. Unlike Fix, and for obvious reasons, Julie
cannot claim that she did not know of the tort she is alleging until after she had executed
the release. Further, in contrast to Fix, Julie’s Complaint is predicated upon alleged

events arising over one year prior to the release. Ultimately, there is no indication that
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the Eighth Circuit was suggesting that alleged torts cannot be subsequently settled
through an agreement containing a release.

CONCLUSION

Ultimately, Julie identified two cases as most relevant to this Court’s decision:
one case involving a divorce settlement agreement containing no release language
(Gassman v. Gassman, 296 N.W.2d 518 (S.D. 1980)); and this Court’s decision as to
Richard’s criminal case (State v. Seidel, 2020 SD 73, 953 N.W.2d 301). See Appellant’s
Brief at 1. Yet, the divorce settlement agreement between Julie and Richard contained a
release, and an analysis of that broad, unambiguous language shows that Julie is barred
from making this claim against Richard’s property in which she seeks at least
$10,000,000 and medical expenses, among other things. Julie should not be allowed to
circumvent her contractual obligations. Julie’s Complaint is based entirely on alleged
events of November 2, 2017, and Julie released those claims in the December 2018
Agreement. Richard respectfully requests that this Court uphold the circuit court’s
conclusion that the Agreement unambiguously bars Julie’s lawsuit.

REQUEST FOR ORAL ARGUMENT

Richard hereby requests oral argument.
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Respectfully submitted this 20th day of September, 2021.

ATTORNEYS FOR APPELLEE

/s/ Stacy R. Hegge
Stacy R. Hegge
Gunderson, Palmer, Nelson, & Ashmore
111 W. Capitol Ave, Ste. 230
Pierre, SD 57501
Telephone: (605) 494-0105
shegge@gpna.com

/s/ Timothy J. Barnaud
Timothy J. Barnaud
Barnaud Law Firm, Prof. LLC
704 7" Ave. Ste. 201
PO Box 2124
Belle Fourche, SD 57717
Telephone: (605) 723-5007
tbarnaud@barnaudlaw.com
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AFFI DAVI T: AFFIDAVIT OF M CHAEL K. SABERS Page 19 of 37

STATE ORSOUTHDAXOTA ) IN CIRCUT COURT -
. ) B8, .
COUNTY OF BUTTE ) . POURTITUDICIAL CIRCUIT
JULIE SBIDEL, ) :
Plaintiff, :)) * v, No, 1732
. vs. ; IPR(;)PIE;VRO%;Y ¢ DISTRISUERON AND ;
: REEMENT ‘
: RICHARD SRIDEL, ) o K
Diefandant, )

T

COMES NOW, Richard Seidel (“Richard”) anﬁ Tulle Seidel (“Julis™) the dbove-natned
poxtios, and do hereby stipulate snd ngree as foliows, intending the following Froperty
Disiribution. wé Divorce A,graamenf (“Agresmant™ to be mlﬁ,greamunt for a divores and the
divisionrof wll property owned by the sbove-named partics,

WITNESSELH:

The partles heteto, beiog husband and wife, xud being vnable to continue such
relationghip, hexeby agree to an {mmediate separation and that Julle shall be granted & Jadgment
of Divoree on the grownds of Richards’s adultery, and further agree to & full, complets and ﬁnal
prope;-ty setfloment of ll the propetiy of the parties hareto; and it 13 fatther understood and

" ngresd that, other thaa the Agreemsnt contained heretn, that Yulie shell have no olaim agafnst any
proporty of the Defendant either now beld or sfterwards acquived; snd that the Richard shall bave )
no claim againat any property of Julie eithet now held or aftarwards acquired; and that this- -
Ageement shall be in full and final settlement of all the propeity rights of the paities, It la
heteby spacifically agread and undamtood as follows: -

L CHIENREN: The parties have no minor children,

2. PERSONAL PROPTERTY:

. - | ©

s+ e—Fiteds 12/312018-6:05-PM-CST - Butte County, South Dakota - - 09DIV17-000032 . o -
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R )

A, The partiss aclnowledge that they have Skl informed the other of the
existence, natu‘m and extent of the personal property owned elther Jointly or severaily by tham,
snd that they have agreed on a falt and squitable division of property.,

_ B.  Richard shall be entitled o possession and title to the itams listed tn
Richerd's column on the attached PROPERTY EXHIBIL A,

C. Julle shall be @nﬁﬂe(i 1o possession and tifle to the itenas Hated in &ulie"s
ootumn o the sitackizd PROFERTY EXEUBIT A,

D.  Richard shall pay Julie a propexty squalization payment of ous million
trenty five thonsend dollars (81,025,000.00). Of this amount, $25,000.00 shall be paid
conewrrent with signing of this Agresment, The temaining $1,000,000,00 shall be patd on ar
before January 31, 2015, ¥ Richard fails to pay such amownt within the time peripd spevified. it
shall aocrue infersst at the category b statutory interest rase of e porcent simple, Such Interest
8hall ju no way prevent Julie from sseking any other type or kind of remedy sssociated with
collsction of yuch amouet, - The partios ngres that the timely paymen}, of sudh equalization
paymeit i & matariel factor in the catering into of ’rhis Agreomant, The pactics agren that this
property diviston peyment shakl not be considered alimoty, byt rather shail constitute & Section
1041 tax free transfer under 26 US.C. §1041,

. B. . The patties own cerlaln personal Htems and farnitze that {4 Joweted in a
home (the "I—I'iizclsl’l' honss or pruperty) which is ownsd by RT Seldel, Corporation, Unless sot
forth otherwise berein, Riéhnr.'d shall ba entitled to ownership and pousession of all furndture and

personal property located in the “Hitzel". propesty.

(%

e e FOE-12/3/2018 8:05 PM CST. .Butte Gounty, South Dakota— 09DIVI7-000032
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bt B R

.

' F. Unless set fotth otharwise herein, Julie shall be entitled to ownership and -
passel,ss{nn of all forniture and personal property located in the “Arizone House™, whick real .
property will also be transfented {6 Julie as fithor set forth below in this Agtesment

G, Iflocated, Richard shall provide Julic with the scrap-booking raaterials
that have beea requested . |

H.  The purties continus to have £ 529 College acesunt for their adult ¢hild,
Madelyn, The amount of $9,821 retuains in such acconnt, Rickard shall sontinns to have control
over this account but shall have an obligation to account for all such finds, The aoc::rum shall bs
wsed for refmburse For eollegs or other post-secondary education thut qualify under the plan, The
bills or invoices shall be presented to eithor Richard or Fulie, Payment by Richard shall ocour
wiihin 20 days after presentation of the bill. In the event ﬂ;at Madolys does not utilize alt of the

funds for callegs or ofher post-secondaty cdusution purpoaes, the temaining amount less e tax

lighility shall be distributed to Madelyn no later them four yeuts after this Agreement is renshed.
I . Thepastles shell cooperste, through tholr stiomeys, In maling e
degigmated personel and rasd property evailable fo the othar party. Bach paxty shall meke
strengements to ohitain thelr propeety oa or before My 1, 2019,
I, The paxties hnv;a divided ell other persosnsl propenty, By the incluslon of .
this Agreerent in the Indgment and Decree of Divores, each party shalt be awarded the property
each praty respectively is in possession of s of the date md slgriag of this Agresment. The
orogption to this Is the pecsonnl prapesty locedad at the Hitzal preperty, which Julie shall remaove,
and have the parties children remove, no lutey than December 21, 2018,

3. REAVESTATE:
“Tho parties personally own four tracts of real property which fnnlade the followlng

3

¢

it
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]

-+ v —eem - Filogh -12/3/2018-6:06 PM - CST---Butte County, South Daketa 09DIV17-000032 -

@4

1) Bison Land - 160 acuey; o
h Reage 15 ¥ BEIM, Perki

Section 161 NW1/4 Less Fhighway Lot 51

Richecd shall receive fall title snd ownership of o Biaon Lard, Talls shall quit clsie

hr interest in ilhe 1and to Richard concurrent with fhs execution of this Agreoment.

Richard shall be responsitle fot all mortgage, trxes, lnswancs, utifitles, sud maintenance

of this propesty.

23 Miller Land;

Bectlon 15: Government lots 1, 2, 3, sud 4;

HB1/2W1/2; saud NE/A, '

Richard ghall recefve full fitle and ownorship of the Miller Land. Julis shall guit claim

beor interest in the Jand to Richwnd concureent with the execution of this Agresment,

Richard sb_.all b cesponsible for all taxes, imnuranc, utilities, and maintenance of this

propaty.

3) New Lelpalg Bulle Platit progerty;

West Seventy-five (75) Fest of Lat Rour (4), Block Thres (3), Railway Socond Addition,

City of New Leipzlg, Grant County, North Dekota,

I consists of real end petacnal property located upon the above describsd real property,
Richucd shal tocelve full ide anxd ownesskip of the Now Letprig Erulk Plant. Fullo shall

quit oladim her interest in tae land to Richard cancurzent with the excoution of this o
Agreement. Richard shall be responsible for all taxes, insumnes, utilittes, snd

mafmienance of this propety. '

R
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4) Bison Lot;

Seation 13: Block X of Tract D of Qutlot 273 of the Northeast Querter, the same balng ¢

tract of land 140" x 31C°

Richard shall repeive full title and ownseship of the Bison Lot, Julie shall quit olaits her

Interest I the land o Richard concurrent with the exeontion of this Agremment. Rivhad

shall be respansikle for a1l moveguye, taxes, insurance, willities, and maintenance of this

propedty. '

4, P! 4 TONS:

Richard ghell b;s responslyle for thoe following personal dubt for so long ag any balance
romaing owlng and agrees to both hold harmless, and indamuity, Fulle from the following

personel debis end Habilitles, to incladebut not be Iimited to axy sitcrey’s fees and costs
inourred in any action yegarding sy of the Uabilittes jdentiflzd below:

1. The full smount owing to Rarm Credit Services secured by the Milller Land and Bison

2. %‘r“tﬂl amotnt owed on Capital Oﬂe Credit Card anding in 3570, ‘Upon payment in

full, this secount shiall be closed. Richard shall recetve all reward points om. this card,

3. The full smount owed to Bison Gralh Corp. for urop sarvices or any other services

which exist as of the date of the slgaing of thls Agrecment;

4. All dabt hield sololy in Richard’s name Including but oot Hmited to all exedit cands,

Tines of eredit, or other revolving loan pryments,

Tulie shall bo respansible for the following debt for so long as any balanes remains owing
end agees to both hold harmiless, end fudemuify, Richard fraw, the following personal debts sad
lighilities, to include but not be Froited to any attomey's fees and costs neurred in any action

. regarding wny of the Habilities idontificd below '
1. All debt ﬁcld solely tn Julie's name unless set forth otherwise horein, including but-

not Bmiied 1o credit cards;
2. Al medical bills nearsed for Geatment to Tulls;

SN £ . )

4
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3. Full smount owed to Ally Financial fos awto Inan co-sighed with daughtar, Bath,
Any debts or obligatlons incursed prier to or subsequent to the parties' soparmt;n and niot set
forth hioreln shall be the solely rasponsibility of the party who inowrred the same, which pacty

. herebyl covegants to hold the other hartless therefrom.

A8 1010 5508 of health insurmaos, Richaxd shall cantinus to matntain and pay for e
purtias’ ehfldren's haakih ingurastes for so long 88 Richad's plag permits the children to be
covered nader Rishard’s insuranee, ‘This chllgation sit] end o Tater than & child reaching age
20, Julie has heretofore been provided hsalth insurance coverage 8s & spouse of p “govered
smployes” under Bison Grain Company's group health Insurance plan. Purstant to the
Caopsolidated Omnibus Budget Reconcilation Adt of 1986 (CODRA) and acts antendatory
ﬁwreto, Julie ts entited to yuitatn notice and ¥ights of continued coverage a3 set forth In the Act,
Divoree comstitutes & “quelifying event” )?or.the former spouse of a covezed employee and
notification of rights enust be given as provided by federal law. Julle is responsible for notifying
the ermployer's plan administrator thet a “omalifying svent” has oocnrred and the partics agree
that the signing of this Stipulation quatified as such notlce, Rithard shall take sll reasonable
steps to ensurs that thmsly notiflcation ts proviclled to the employer's blan administrator and that
“the requirements of federel lew aud regulation arsanst in complisnce with Tolie’s rights woder

“ COBRA. .

5, BISON GRAIN COMPANY (RGC):

The partiss hold a majoriry inbe:v;:st in Biyon Grain Company Richard awns 4,768 sheres
solely in Richard's name. | Julie.ovms 400 shares solely in Julie's name, The parties jolrily own
134 shares, Rivhard shall retein all shares held solely in Richard's name as well as his intetest in

all josntly owned shares, Julte shall ransfer her 400 sharey In BGC slong with her intarest in

lay 6

1
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theJoltly owned shases fn BGC to BGC, In sxchange, e shall ceive the Hacelads rad "

Yukon 1o additton to real property legelly desaribed below (the Azizona Houae) I
Seu / Lot 82, Seville Parcal 29 MCR, 774-39

And hes 2 physical address of 3383 East Sports Drive, Gilbert, AZ. Julie shall also reccive the

homp fumishings I the AZ house. The parties agree that 2 material consideration to this

L

Agreertent is that Tulie shall hava no income tax [ability for this initlel transfer, Richard agrees

that any tax Hability that aefses for Jolie from such intial trangfer will either e borme by BGC or
. that he will parsonslly hold harmless, indemnify, wod piy Yulin sny tax Uahility thet could arlse

a.4 result of the trensfer of this Arizona property 1 Julie, Any subsequent tax vonsequences that

may artse based upon Jults declsion to sell such Atlzona property shall be Jutle's responsibility.
Conearrent with execution of this Agreement, Richand ghall causs « dead to be
transkerred (o Julic from BGC, Comenciné Jamyary 1, 2018, Julis shall be regponsible for all
taxe, wtilittes, maintenanee, and insurance on the Atizons Houss, Richard wfftfms, however,
that BGC has paid the existing prop&tty tuxes doo and that the next property tax paymeont would
not be due until 2018, Purther, Rickard shall provide Julle with comtact information for the laws,
pool service, and other maintenance persons known to Richard, Hewill also provide Tulie with
ell known pegywords associated with the wirsless system that controls some of the home utilities
a3 well a5 any other ressoneblo and nsocessary informution incideutaf o ownership of the same.
Onee the stodk trayafer casuzs, Julie shall have no further Hability for any BGOC dekt or
. ohligations and Richard rgrees that he will hold harmless and ladsmnify, noluding attoruey’s oL
t foes nwd coms, Julie from any such Labilities as ﬁel.l a3 any actions or clatms which could or may
atise out of the aurne, It is the dntent wod purpose of this pravigion and section that Julie shall
divast heranlf of all ownership inverest, if any, i the above named entity (BGC) and aaferprises .

R
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SR

infavor of Richad, subject to any aud ell debt, obligaticn, or liability, whether personal ar

; otherwis, vslated to such entities and enterprives, which Richard shel} assume 03 his sepmate
responsibility, Purther, in the Iﬂvent any eorparate debt, obligation, or Hability skall identify Fulie
b an obligor, debtor, or grarantor, Richard shall cause Julie’s nume to bo removedd frorn any
such indehtednass, obligation, or Hability npor the reneval of each debt end no later thm
Decertber 1, 2020, Under 1o chrotmstances shall Julin be reésponsible for any buslness debt,
cbligation, or Hability, including foderal, state, g2 local taxes relsted to BOC. Ry this provision,
Jalle hereby resigos and withdraws sy position she may have heretofore held as an officer,
dimctoj:, wopioyse, or agent of BGC and makes 1o clai for damages or compengation velated
_— :

6.  RISEIDEL, CORFORATION:

Richard end Julie equally own all gheres in RY SEIDEL, CORPORATION, (“RI™). Tulie
syall transfer her shares in RY to Richred, After such transfer of shares oecurs, Julls shall weoeive
ﬂlt; 2016 Chevy Sitverado and stook trafler from RE. The perties gres that Julie shall have no
e tax liahility for these in'tial transfers from RF and Richard agreas that If any tax Habiity
arises for Tulie from suck transfer it will eitaer be borne by RT or that he will personally hold
hatmntess, indmnify, and pay Julis any tax liability Sat could arize 25 b reault of the transter.
Julio dhiedl be responsible for &ll subsequent tax consequences. Richard and / or R shall retaln all
ofber assots ownod by RY unless ses forth otherwise heredn, Julie shell provide Richurd with =1l
vorpotate booles tngluding bus pot lintited 10 the stock cartificates, bylaws, mnd articles, Once the
! stock transfar acours, Julle shall have oo frther linbitity for any R debt of olligations.

Tt 3 the inesnt and pucpess of tds phovislan and section that Tolis shaﬂ divest.hmclf of

[ . L

34
|
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| name to be removed from any such indebteduess, obligation, or ligbility npon
cach debt and no later than December 1, 2020, Under no cltcumatances shall

or compenastion yelater] thersto,

T . o THTABY. ¥ AVIMONY:

b

~—w—-  Fileth-12/3/2018 6:05 PM-GSTF-Butte County, South Dakota
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shall not bear Interest so lobg ag 1t is imely dnd fully paid oo o moonthly besis,

Hability, whether parsonal or otherwise, telated to such entities and. exterprises, which Richard -
whell assurno sa his separate responeibility, Farther, in the event any corporate debt, obligation,
or Hahility shelf ideptify Julie 15 an ohliger, debtor, o guarantor, Richard shall vanse Fulie’y

the venewal of

Juliebe

responsible for any business debt, oblipation, or Hability, inctuding fodsml, stato, or local faxes
related to RY, By this provision, Julie bereby resigos and withdraws any position she may have
heretofore held 48 an officer, director, employes, or agant of R and makes no claim for damages

Asg for spousal support, Richard shall pay to Julie lump-sum, non-modifieble tlimoeny n
the pross toial amount of 5750.000‘00 to b prid In ingtallmant payments, Based en South
Dakota law, this i intanded a5 a final adjustment of sauttusl rights and obligation and is an
gbsolute judgmaent, Such lumyp sum non modifiakle alimony shall be paid in one humdred twenty
(120) congvoutive monthly instellment payments enoh in the amount of $6,250,00 due on. or
Eafore the 1" day of cach month commencing on Noverber 1, 2018, Such alimony obligation

All such paymanis

 shall be made in direet deposit form and by slectogic funds transfes into sn account specified by
Julie, S:mh slimeoiny shall be taxable to WIFE by eceordance with 26 U.8.C, Sec. 71 and
dsdnetible to HIUSBAND in accondance with 26 US.C, Sec, 215, It s expronsly wndsrstood tnd
agresd by the parties thel the taxability and deductibility of the alimony paymonts shell be
determined by the actual instellment payments pald and received in the tuxable year, The

alimony described hpein, shall not cease or ternate npot the death or disability ¢f Richerd nor

R
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Julie as provided dou hﬁ'ain or to ber sstate. The fact that the partles have agreed to Tump sum,
non-modifisble atimany in the gross amount identificd above js & meterial consideration to
endering info this Agreement, '

The tota) gross smount of lnmp sum non-modifiable alimony tn the amaunt of
$750,000,00 shall be sscured by a letter of credit ohtained by Richard fiom Hison Grain
Compeny. Tho Jotter of cradit shall be 4 nop-revocable, This letler of cradit shafl gusrantes
Richard*s obligation to Julie to pay the hunp sum alimeny identified above, An updated latter of
credit may be Rupplersited annurlly, with the guatanteed amount. being reduaed copumisetnta
with the ingtaliment payoments made by Richerd. Nothing about this tetter of credit shall in any
way prohibit; hinder, or limit Julie’s sight to sesk enforcument or collnetion of the remelning
smonat. duo and owing from sither Ridhard of Bison Graln ehonld paymact aot be mado purssant
to the tetms of this Stipulation, I Julie is required t;: mako sy such claing, vt to Initiate auy type
of action, Richard sgrees that he shall be responsible for the payment of the masonable am;:ney's
fees and cosls Iincum:fl by Julio in having to either make a claim, or inftiate any type of action,
assocdated with calleotlon of the remaining amount of the total gross swn of fump sum alimony
o3 isntifled above.

b INCOMETAXRETURN: . .

The partizs shall flle sepavately for 2018 and all subsequent tax years, Julie shall be
responsible for taxes owed on her persanal employment. and inooms recelved from BGC,
Richard shall b= responsible for sl taxes owed on his e«ﬁp!ﬁymmtinaom, farm Income, and the
R] and BGC distiibutious and gatns whith were ssued or madsto either party in 2018, The

purpose of thls provision 1s 10 make certain, when read In covrdination with all other provisions

0

i
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of this Ssipulntion, fhat Julie shall recsive the groperty squalization payiuant, porsonel end veal )
, property, end other assets without tax lisbility, The perties contemplated, in resching the amount |
of the property squalization puyent, as well as (o division 6f verious Tes] and peraonal
propesty, thut Julle wonkd recelve such items without a tax lability assoolated with Ihe same, As
ged forth hervin, and other than Julie’s pervons] income and tncome frore BOC, the parties agree
that any other tax, Habillty fhat s ultimately Imposed vpon Julic from the boitial trausﬁeﬁ
identified in this Agreement shall b pald by Richnrd end thet Richerd shall forther indemnity
and hold hapmiess, including atiomey's fees, Tulis from any such tax dlatms,

o ON AND RE NT:

Richard fas reticement plans threush Dreyloss, Fiist Interstate, and Theivent, Richard
shall rotain his tetirement plans froe and dvay of any olaim by Julie

Julie has rotivernent plans through Thrivent Financial, Yulie shall reteln hey retirement
plans fice and clear of say claim by Richard,

Fach party hereto waives, releases and relinquishes any and all rights that he oz she may
have or may bereafter anguite to the retiverment endfor pension plans or Ms In which elther
party muy now or heresfter acquite, unless set fosth shove,

10, or TES:

That except as otberwise s;zt forth in als Agreeroant, Flantff and Defendant hereby
rmually releaso and waive any and all sight, titte and interest acoruing by operation of lawor
nder any statute novw o heroafbor enforced, or otherwise, to paxtlvipate in the separate eststes
and propecty of each other, whether such property be xeal or personsl or wheresosver located,
end whather acquized befocs or subsequent to their mamdage, and whether acquired befors on
stibsequatat: to the date hersof, incloding any right of election to take against aty Last will and

11

&
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] onlyahpmﬁdad by will or codicil exacuted after the dats of this Agxsement,
] il  WAIVER OF DISCOVERY:

12, W, ' NCO TION:

] intertogatories, ‘and regussts for sdmissions may He served npon the other patty, ot teken, in
* opter to more fully determine and make & vwcord of their respective property righis and fnterests,

testament of each other, and any right to the administration of the estate of each other, except
Both partles acknowledgo that they have bean fully advised that depositions,

The partiea have conduieted discovety and hereby waive my right to pursus fovther discovery,

Each of the parfies hereto hereby waives findings of fact and conclusions of law in this

action, and furihor waives any riotico of hearing of notice of tria! herein, aod consents to the

; entry of a Judgment and Dectes of Divore withont further notice, npon the Court's

be severdble.

13, DI

w3 12

wmme o - Filedt 42/3/2048-6:05-PM-GST - Butte County, South Dakota
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detexmingtion that thexe 1s a just eanst for divorce existing in the moeving party's favor.

Tt is fucther stipulated and agresd by and between the fazﬁes hetoto that all provisions of
this Agreeraent shall be lugorporated by references into any Deotse of Divorse which may be
ismed herein; a2 that if the Coudt refivses t0 accept any part or pavagraph of this Agreement of
wishes 1 medify the same, this Agrecment shall be deemed null and void by the parties hereto
anid no Decres of Divorce may e entered by defanlt hereln without Nolics of Application of
Default Fudgment and coraplstion of all of the requiremants of law relative to the teking wnd
entry of a definlt judgment; and to this end, the provisions of this Agreatnent ate not decmed to

The pasties agree, tepresent, snd warwnt to the other that sach party has mads 2 full and

comphete disclosure of all flnancial matters, and. that no assets or lisbilities hove boon secrated or

X
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hidden foom the offier party, Bach pexty bas bad full opportanity to reviow the roms and
oomdlitions contained betein,

14,  MILITARY SERVICE;

Nelther of the parties iy serving on active duty in the srmed forces of the United States
and/or its allios end neither party olaims any rights or privileges under the Service Members!
Civil Relief Act s smended (30 US.C. App. . 501 et ceg.),

15. OTHERINSTRUMENTS;

Toth of the partles hereto agres to execte sy and atl formsl dociments which may be
neceisaty and necded In onder to effectuate the purposes of this Agreement, ivchding
ingtrumzents of walver, renuciation, releage transfer or conlva}'ance. Bach party shall provids tho
other with: any dosiprated velstele titles, The tecaiving party shall be respansible for wansfenting
the title into histher name within five dayy of reesipt of tho Title, The recelving party ghall be
reaponsible for the cost of transfer of the tifle and peynieat of lisensing and transfer taxesffeos,
Flve days after provided to the recoiving party, the providing party may cancel insvtance on the
trensferrad vehicles, |

16. TT _ 'S FEES:

Bach party aball pay their own altomey’s fees,

17, RESTORATION OF MAIDEN NAMI ‘

The parties agree the Plalntiff shull ba restored to her maiden name of Julis Niomitalo
snd thet e Judgment and Dectes of Divoroe so shall state fhe sems,

18. FREE !

The parties heteto agres that this Property Distribution and Divorce Agreement
congttutss the sole, exclusive and antive Agresment botween the pirties heret; end that there are

'.@4 ' _ 13
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10 uthex oral or collateral agreements existing between them, To this end, the parties herelyy
agzee aod daclare that this Agreerent shatl suparseds all prioe written or contemporanetus orsl
ag}xeements betwean them,

19, BINDING EIFRCT:

This Agreement shall bind and inure to the benefit of the parties end tlmi’r respective
hedrs, assigns, next of kin, duvisees, leparess, executars, adminicirators and agpipns,

20, DDEVNUICATION;

The Haﬁﬁiff agrecs to bold the Defendant harmless from any and sll indebtedaess hereby
assumed by the Plaintiff, Should tho Defendsnt become obligated and make payment upon mny
of snid indebiadness, the Plaintitt agrees 1o pay to the Defondant that amovnt which the
Defendant was obligated to axpend tovward the indobtodness assumed by the Plaintiff, said
payment 1o be made upon demand, Similarly, the Defendant agrees to hold the Platmift
harmless from any and sl indebbudness hereby assumed by the Defend:ms. Should the Pladntiff
becomme obligated end rnke payment upon avy of said indnbl;cdnm. the Defendant agrees to pay
to the Plain#ff that avaount which the Plaintiff wes obligated to expend towerd the indebtedness

assumed by the Defendant, saifl payment to be mads upon demand. Nothing abovt this paragraph .

otterwise limits or modifies the abligations of RMG to Tulle as otherovise sat forth in this
Agrasment, i _ .

21,

This Agresment shall not be modified or aunwlled by the parties hersto except by 2
written instannent, sxectited b the same rmawner ay this instniment, The failure of either perty to
Insist up‘un the strict performanee of eny proviston of this Agreement shall not be deamed 26 2

wulver of the tight to fosist wpon the suict performance of any other provision of this Agreement
14
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“\

at anty ofher time. Any breach of any of the tetma and sotditions of this Agresment shall ba
deemned to be a breach of the entive Agreament, "L'he oblgations inourred undes this Agrocruent
oy be enforeed by specific performance,

Bach pasty acknowledges that no vepresentations of any hnd have been made to him or
her 28 an inducement to enter into this Agreement other than the representutions set forth herein,
and thist this Agreement containg all of the tecmy of the confract balween the partics. Bach party
acknowledges that this Agresmert hes been entered into of his o her owa volltion, v;rith full
kngwladgs of the facts and full informatiop as fo the legal rights and Habilities of each., Each
party belleves the Agrestent to ba reasonsble under the clrcornstances,

2, REPRESENFATION:

Plalntiff i mmwd by Attomay Michael Sabors, Defendant is represanted by
Attoeaey Ronda Miller, Both partics have been advised that they shauld seek the advice of a
acoountant reganding all tax iss;ws olated to this matber and both parties have sither soaght the
advics of an aecomntan regarding &1l issues relatad to this matter or have had the opportunity W
do g0, Based on sach, the parttas sgres and understand thet certein tax, Habiiies or sisks sy be
irtheront to thiy Agresmant ag provided for herein end thet each party agress to pssume those
rigks associated with the same. '

BALANCE OF THIS PAGE H‘J'I'ENTIONM_;BY LEFT BLANK

15
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Julie Bkidel

“State of Squth Dakota )
- 266,
Caunty of .gaa.m#n )
4

On s the 3" day of »/ e saurzrbhayz . 2018, befiors e the undessignsd Notary
Public, personally appesred Jote Seldal, known to me ot setisfactorily proven: to be the person
whoae neene is subscribod to the within instriment and acknowledged to e that she executed
the semes for the purposes theyatn coptaived,

I Witness Whareof, Theveunto set my hand and offfoial sesl.

AV LTIV 2N
A Ky NOTARY PUBLIC

My Commission Exp; Febrisry 4. 202)

a8,
mwum v".

”-'-n.u pnE

16 N
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Richard Seids) :

. 2018, before me fis underslgnod Notary

Publio, persanally appeared Richard Seidel, kuown to me or satlsfactorily proven to be the
porsan whosse name is subsaribed to the within Instrument and ackenawledged sa roe that he
execnted the same for the purposes therein contained,

Ii Witness Whereof, 1 herstinto set my hand aad official sen

Filed: §/5/2021 3:11 PM CST Perkins County, South Dakota
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STATE OF SOUTH DAKOTA
Fourth Judicial Circult Court
| horaby certlly that the foregajag instrumant
is a lrue and porrect copy of thel o ginal ag the
Sams appears on flle in my office bn this date:

Loura Schmdkey
Butte County ClardofGourts

By:

09DIVA7-000032 - -
52CIV19-000031

APP. 17




AFFI DAVI T: AFFIDAVIT OF M CHAEL K. SABERS Page 36 of 37

K

Filed: 12/3/2018 8:06 PM CST' Butte County, South Dakota’ © 09DIV17-000032
Filed: 5/5/2021 3:11 PM CST Perkins County, South Dakota

FROPERTY EXHIBIT A
SEREL v, SELDEL
Ttom Richard Julk
All Banle Accovnts held in Richard’s ampg | X
Al Zank Acconnts held in Jufie"s name X
Ji, Bank, Accomy X
Crops X
vaoant mobils home iu Bison 11X
02 Corvetta X
1990 Corvette X
Transnre (02' Pontiac) X
05 Harley Davidson X
'13 Avalanche X
" | Horaes X

93' Kawagakd X
05' Boat Baba X
and Thaller
1984 §x12 Clrele L Traller X
(UNS

Rugor Red Hawk X

Pellet gun Rifle X

Wlthers 22 X

Roper 380 X
: 3 tiles X

22 pistol X

- Page 681 -
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{
Ttem » Richard | Julle
Grand Elsotric and WRCTC capltal credits | X
Lifo instmance owaned by Bichard X
i
i
baed '
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ORDER: ON DEFENDANT' S MOTI ON FOR SUMMARY JUDGVENT AND MOTI ON FOR SUBSTI TUTI ON OF
COUNSEL; PLAINTIFF' S MOTI ON FOR PARTI AL SUMVARY JUDGVENT Page 1 of 2

MR

STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT :
) S8,
COUNTY OF PERKINS ) FOURTH JUDICIAL CIRCUIT ;
JULIE NIEMITALO, 5201V19-000031 -
Plaintiff, -
ORDER ON DEFENDANT'S ‘
y. MOTION FOR SUMMARY
JUDGMENT anp MOTION FOR
SUBSTITUTION OF COUNSEL;
RICHARD SEIDEL PLAINTIFF’'S MOTION FOR
PARTIAL SUMMARY JUDGEMENT
Defendant.

On April 7, 2021, a hearing was held on Defendant’s Motion for Summary
Judgment and Motion for Substitution of Counsel and Plaintiffs Motion for Partial
Summary Judgment. The Plaintiff, Julie Niemitalo, appeared by and through her
attorneys, Travis Jones and Michael Sabers of Clayborne, Loos & Sabers, LLP. The
Defendant, Richard Seidel, appeared by and through his attorneys, Timothy Barnaud
of Barnaud Law Firm and Stacy Hegge of Gunderson Palmer Nelson & Ashmore,
LLP. This Court, having heard arguments of Counsel, and having considered the
briefs from both parties, with good cause showing, it is hereby:

ORDERED that Defendant’s Motion for Summary Judgment is GRANTED.
While this Court recognizes that the allegations in this action are egregious, the

settlement agreement and subsequent divorce decree that dissolved the marriage

between the parties is unambiguous in its statement that “Julie shall have no claim

!

against any property of the Defendant either now held or afterwards acquired...and
that this Agreement shall be in full and final settlement of all the property rights
of the parties.” (emphasis added); see Henry v. Henry, 584 N.W.2d 844, 847 (3.D. 1995)
(holding that wife waived tort claims by signing a release in the parties’ settlement
agreement); see also Coleman v. Coleman, 566 So.2d 482, 485 (Ala. 1990) (holding

APR 2 § 2021 f
RO R COmr™
o

T

i

- Page 572 -
APP. 20



ORDER: ON DEFENDANT' S MOTI ON FOR SUMMARY JUDGVENT AND MOTI ON FOR SUBSTI TUTI ON OF
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Lil
BN

Nl

that allowing a spouse “to use the fact that she may have been infected with a

iy

venereal disease by her husband as leverage in her divorce settlement, and then

i

[permitting] her to bring a subsequent tort action, would seriously undermine the

Tt g

settlement of divorce actions in the future. To do so0 would, in the trial court’s words

+r

cause confusion and lead to fraud, potential ambush, and a play on words within the
settlement.” Id. {quotations amitted)).

This ruling finds support in policy. See, e.g., SDCL 25-4-1 (explaining that “the
effect of [a divorce] judgment is to restore the parties to the state of unmarried
persons); Henry v. Henry, 534 N.W.2d 844, 846 (“After the decree of divorce is entered,
the parties no longer have any legal strings attached relating to the marital
relationship.”).

As this Court has resolved this case on summary judgment in favor of the
Defendant, it need not address the Plaintiff's Motion for Partial Summary Judgment

or the Defendant’s Motion for Substitution of Counsel. -

2"
Dated this day of April, 2021.

BY THE COURT:

Hon. Michelle K, Cotmer
Circuit Court Judge -

ATTEST:

Trish Pec

Clerk of Courts
f
BY: f
Deputy Clerk of Courts F I I E D .
2
APR 2 9 2021
SOUTH DAXOTA UNIFIED JUDICIAL S'YSTEM
4TH CIRCUIT CLERK OF COURT
Oy,
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LETTER ORI G NAL LETTER FROM JUDGE COMER W TH CERTI FI CATE OF SERVI CE Page 1 of 3
22CI1V19-000031

CERTIFICATE OF SERVICE

The undersigned hereby certifies that she served a true and
correct copy of the COURT’'S CORRESPONDENCE REGARDING PLAINTIFF’S
MOTION FOR RECONSIDERATION (52CIV19-31) in the above entitled
matter upon the persons herein next designated all on the date
below shown, by depositing a copy thereof in the United States
Mail at Deadwood, South Dakota, postage prepaid, in envelopes
addressed to said addressees, to-wit:
Mr. Michael Sabers
Mr. Travis Jones
Attorney at Law
PO BOX %129
Rapid City, SD 57708
Mr. Timothy J. Barnaud (Hand Delivered)
Attorney at Law
211 Main St. Suite 103
Spearfish, SD 57783
Ms. Stacy Regge
Attorney at Law

111 W. Capitol Ave #230
Pierre, SD 57501

which addresses are the last addresses of the addresses known to
the subscriber.

Dated this 20*% day of May 2021.

FILED

MAY 2 & 2021

SOUTH DAKOTA UNIFIED JUDICIAL SYSTEM
4TH CIRCUIT CLERX OF COURT

By
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LETTER ORI G NAL LETTER FROM JUDGE COMER W TH CERTI FI CATE OF SERVI CE Page 2 of 3

s ' & r [ 4 r r
§o Fourth Judicial Civcuit Court
> ! ‘ Michelle K. Comer P.O. Box 626 Sandra Semerad
L= Circuit Court Judge Deadwood, SD 57732 Court Reporter

Phone: 605-578-2044
Fax: 605-578-3613

May 20, 2021

Mr. Sabers
Mr. Jones 2834 Jackson Blvd, Ste 201
Rapid City, SD 57702

Mr. Tim Barnaud

704 7% Avenue- Ste 201
PO Box 2124

Belle Fourche, SD 57717

Ms Stacy Hegge
111 W. Capitol Ave #230
Pierre, SD 57501

Dear Counsel:

A hearing was held on Plaintift’s Motion for Reconsideration on Wednesday May 19, 2021. Defense
Counsel objected to the Motion for Reconsideration and moved that the record be stricken. Defendant
reasoned that Plaintiffs arguments not be considered because it was new information different than the
Plaintiff’s original response fo Defendant’s Motion for Summary Judgment. The Court took the objection
under advisement.

After, much consideration the Court will not reconsider the Defendant’s Motion for Summary Judgment.
Initially both Parties agreed that the divorce stipulation was unambiguous and was controlled by the four
corners of the document.

The Court previously granted the Defendant’s Motion for Summary Judgment finding the document
unambiguous. The Court specifically notes that nowhere in the Stipulation is a reservation of any further
claims. In fact, the Stipulation is replete with language that this was a release. Specifically but not limited
to the provisions that Plaintff agrees to pay all of her medical bills for her treatment without reservation.
Further, Plaintiff received a lump sum nonmodifiable alimony amount of $750,000 “intended as a final
adjustment of mutual rights and obligation and is an absolute judgment.” Next, there is language under the
heading “ENTIRE AGREEMENT” that this “constitutes the sole, exclusive and entire agreement between
the parties.....” Under the heading MODIFICATION AND PERFORMANCE of the Agreement the
language provides “each party acknowledges that this Agreement has been entered into of his or her own
volition, with full knowledge of the facts and full information as to the legal rights and liabilities of each.
Each party believes the Agreement to be reasonable under the circumstances.”

The Court stands by its previous Order Granting Summary Judgment to the Defendant. Due to this ruling it
is unnecessary for the Court to make further ruling on the other motions.

- Page 757 -
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LETTER ORI G NAL LETTER FROM JUDGE COMER W TH CERTI FI CATE OF SERVI CE Page 3 of 3

Judge Michelle Co
4" Circuit Judge

FILED

MAY 2 % 2021

SOUTH DAKOTA UNIFIED JUDVCIAL SYSTEM
ATH CIRCUIT CLERK OF COURT

By,
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AFFI DAVI T: AFFIDAVIT OF M CHAEL K. SABERS Page 17 of 37

b

|}
Filed on; 07/26/2019 Perkins

STATE OF SOUTH DAKOTA } IN CIRCUIT COURT
)88:
COUNTY OF BUTTE } FOURTH JUDICIAL CIRCUIT
JULIE SEIDEL, ) Q9LIV17-000032
)
Plaintiff, )
)
V. ) JUDGMENT & DECREE
) OF DIVORCE
RICHARD SEIDEL, )]
: )
Defendant, )

County, South Dakota 52CRI17-000034

This matter care before the Honorable Circnit Court Judge Michael Day onthe  4th
dayof December , 2018, via a Property Distribution and Divorce Agreement (“PDDA'™)
as well as Affidavits of Jurisdiction of the parties. Plaintift and Defondant both appeared by way
of the referenced Affidavity of Jurisdiction and have waived Findings of Fact and Conclusions of
Law through the Affidavits and terms of the PDDA, The Plaintifl’ was represented by attomey of
record Michael K. Sabers and the Defendant was represented by his attomey of record Ronda
Miller,

Tt appears to the Court that the Summeons and Complaint were properly served, as
shown by the service documents on file herein, and more than sixty days have elapsed since such
sepvice and that the Courl has jurisdiction of this matier and the parties, The parties entered info 2
written Property Distribution and Divorce Agreement (“PDDA™) concerning property rights,
which is on file herein and is accepted in evidence and which appears to be a fair and equitable
adjustment of the property rights of the parties. The Court finds that the parties have stipulated to
grounds for diverce based on Defendant’s adultery, Therefore, based upott the PDDA, and the
record in this matier, it is hereby:

ORDERED, ADJUDGED AND DECREED that the marriage herctofore existing
beiween the parties be, and the same hereby i9, dissolved and set aside, and thai the parties be,
and each of them is, restored to the status, conditions and rights of single persons and that each
party is hereby granted an absolute divoree from ihe other on the grounds of Defendant’s
adultery; and i1 is further

EXHIBIT

i_G&

Filed on; 12/04/2018 BUTTE Cohnty, South Dakota 09DIV17-000032

Filed: 6/5/2021 3:11 PM CST Perkins County, South Dakota §2CIV19-000031
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AFFI DAVI T: AFFIDAVIT OF M CHAEL K. SABERS Page 18 of 37

' \

ORDERED, ADJUDGED AND DECREED that the PDDA signed by the Plaintiff on
the 3 day of December, 2018 and by the Defendant on the 30th day of November, 2018, which
is filed in the Court File, be and hereby is incorporated into this Judgmeni and Decres of Divoree
as is set forth in ifs entirety herein and shall be enforecable as an Order and Judgment of this
Court, and it is fucther

ORDERED, ADJUDGED AND DECRIED that the Plaintiff, bazed upon hor request,
it hereby retumed 10 her maiden / former name known us Julic Nismatalo. Plaintiff"s date of
birth is December 6, 1964; and it is further

ORDERED, ADJUDGED AND DECREED ihat each party shall, at the request of the
other, execute and deliver any such instruments as may be required in order 1o carry out the
intentions and provisions of this Judgment and Decree of Divorce and the PDDA incorporated
herein. Inthe event either party shall fail to execute deeds, titles, or other appropriate instruments
of conveyance as required by this Judgment and Decres of Divorce, this Judgment shall act in
lieu of such conveyance; and it is further

ORDERED, ADJUDGED AND DECREED that as may be necessary, this Court will
enter any such further Orders as may be needed to carry out the terts and conditions of the

PDDA which is incorporated herein.

Datod this N gy o  DECEMbEr o410

BY TIIF, COURT: Signed: 12442018 81402 AM

TS

Honorable Judge Michael ay -~
Circuit Court Judge

Attest: . gTﬁTnE ?IZ_S% UgH DAKOTA
ourth Judicial Cireuit Court
Schmoker, Laura | horeby certify that ihe foregaing instrument
s a tridand comect copy of the original ss the
same appears on file In iy office on this date:
(SEAL)

FEB 01 209
Butto Gounty Gk orCourts
By:
2
Filed on:12/04/2018 BUTTE County, South Dakota 09DIV17-000032

Filed: 5/5/2021 3:11 PM CST Perkins County, South Dakota 52CIV19-000031
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OF THE
STATE OF SOUTH DAKOTA

No. 29653

JULIE NIEMITALO,
Appellant/Plaintiff,
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RICHARD SEIDEL,
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Appeal from the Circuit Court
Fourth Judicial Circuit
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RESPONSE TO SEIDEL’S
STATEMENT OF ISSUES AND FACT

Although the legal issue itself is correctly identified in Seidel’s brief, the narration
improperly frames the issue and highlights the Circuit Court’s error and the flaw in
Seidel’s argument on appeal.

The circuit court correctly granted Richard’s Motion for Summary
Judgment because the divorce settlement agreement bars Julie from
bringing the current lawsuit that seeks Richard’s property and is
predicated upon facts occurring over one year prior to Julie’s signing of
the divorce settlement agreement.

Appellee’s Brief p. 2 (emphasis added). The emphasized phrase incorrectly characterizes
Julie’s civil lawsuit arising out of Richard’s attack as “seek[ing] Richard’s property.”
This is neither factually, legally or procedurally correct. The civil action at issue does not
“seek Richard’s property,” but is a claim against him personally. The use of the phrase is
revealing and not a coincidence. The language in the Property Division and Divorce
Agreement (PDDA) relied upon by the Circuit Court in granting Seidel’s motion for
summary judgment provides in part:

[1]t is further understood and agreed that, other than the Agreement

contained herein, that Julie shall have no claim against any property of the

Defendant either now held or afterwards acquired[.]
APP 005. The unmistakable purpose of the document is a marital property settlement. In
that context the referenced language makes sense — neither party shall have claim in the
divorce proceedings to the property which was subject to the agreement. Although
contrived, Seidel has to frame the issue in this matter — the civil action is a claim “seeking
property” - otherwise, the Circuit Court’s order cannot be upheld.

Seidel was found guilty beyond a reasonable doubt of kidnapping, rape and

assault. APP 028. This Court unanimously upheld the conviction and sentence. State. v.

1



Seidel, 2020 SD 73, 953 NW.2d 301. Despite this, Seidel “maintains his innocence” and
refers to his attack which is the subject of Julie’s civil claims as “alleged.” This is
offensive generally and not permitted in this civil action as the prior criminal proceedings
have conclusively established his guilt of the underlying acts. See, e.g., Bowen v. Arnold,
502 S.W.3d 102, 113 (Tenn. 2016) (criminal conviction is preclusive in favor of a victim
in a civil action).

ARGUMENT

1. Reversal is Warranted Under A Plain Reading of the PDDA

The parties agree resolution of this appeal is controlled by this Court’s precedent
on contract interpretation. There is also no dispute that the Circuit Court’s decisions
granting summary judgment in favor of Seidel are reviewed de novo. Detmers v. Costner,
2012 S.D. 35, 1 20, 814 N.W.2d 146, 151, and that the Circuit Court’s interpretation of
the PDDA is afforded no deference on appeal. Mckie Ford Lincoln, Inc. v. Hanna, 907
N.W.2d 795, 798 (SD 2018) (citation omitted). In determining the proper interpretation
of a contract the court must seek to ascertain and give effect to the intention of the
parties. Chord v. Pacer Corp., 326 N.W.2d 224, 226 (SD 1982). In determining the
meaning of a contract, "effect will be given to the plain meaning of its words." In re
Dissolution of Midnight Star Enters., L.P., 2006 S.D. 98, § 12, 724 N.W.2d 334, 337.
Finally, there can be no dispute as to the admonitions against improper means of
interpreting contracts, to wit:

o Words in a contract should not be read in isolation or given undue weight or
emphasis. "We must give effect to the language of the entire contract and

particular words and phrases are not interpreted in isolation.” Id. (additional citation


https://plus.lexis.com/document/?pdmfid=1530671&crid=8a4b557b-0810-4a6f-a649-4f42df0ed04f&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5617-4H91-F04K-3036-00000-00&pdcontentcomponentid=144753&pdteaserkey=&pdislpamode=false&pdworkfolderlocatorid=NOT_SAVED_IN_WORKFOLDER&ecomp=pt4k&earg=sr9&prid=5fe10263-09ac-482b-bf3c-d1619b31f0bf
https://plus.lexis.com/document/?pdmfid=1530671&crid=8a4b557b-0810-4a6f-a649-4f42df0ed04f&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5617-4H91-F04K-3036-00000-00&pdcontentcomponentid=144753&pdteaserkey=&pdislpamode=false&pdworkfolderlocatorid=NOT_SAVED_IN_WORKFOLDER&ecomp=pt4k&earg=sr9&prid=5fe10263-09ac-482b-bf3c-d1619b31f0bf

omitted).

In construing a contract, disproportionate or undue weight or emphasis

should not be placed on particular words, parts, or provisions thereof, to

the neglect or detriment of others such emphasis does not serve the object

of interpretation, and no single part, sentence, or clause, when considered

alone, will control.
Middleton v. Klinger, 410 N.W.2d 184, 185-86 (SD 1987) (citing 17A C.J.S. Contracts §
297, 127 (1963)).
o Forced interpretation or creating a “new” contract or provisions is not allowed.
"We will not create a forced construction or a new contract for the parties when the
language is clear and we are able to ascertain the plain and ordinary meaning of the
language used." Cole v. Wellmark of S.D., Inc., 2009 S.D. 108, { 14, 776 N.W.2d 240,
246.
. Words/phrases in a contract shall not be ignored. “[W]e do not interpret language
in a manner that renders a portion of the contract meaningless. Instead, we interpret
the contract to give a reasonable and effective meaning to all its terms.” Coffee v. Coffey,
888 N.W.2d 805, 809 (SD 2016) (citations and internal quotations omitted).
In this context, the Circuit Court’s decision cannot stand as being violative of each of
these rules of construction. The Circuit Court’s Order provides that “the settlement
agreement and subsequent divorce decree that dissolved the marriage between the parties
IS unambiguous in its statement that ‘Julie shall have no claim against any property of the

Defendant either now held or afterwards acquired... and that this Agreement shall be in

full and final settlement of all the property rights of the parties.”” (emphasis in Court’s

Order) APP 001. There is no mystery as to the words and phrases the Circuit Court

emphasized (or over-emphasized). The Court also improperly broke apart the


https://plus.lexis.com/document/?pdmfid=1530671&crid=8a4b557b-0810-4a6f-a649-4f42df0ed04f&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5617-4H91-F04K-3036-00000-00&pdcontentcomponentid=144753&pdteaserkey=&pdislpamode=false&pdworkfolderlocatorid=NOT_SAVED_IN_WORKFOLDER&ecomp=pt4k&earg=sr9&prid=5fe10263-09ac-482b-bf3c-d1619b31f0bf
https://plus.lexis.com/document/?pdmfid=1530671&crid=8a4b557b-0810-4a6f-a649-4f42df0ed04f&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5617-4H91-F04K-3036-00000-00&pdcontentcomponentid=144753&pdteaserkey=&pdislpamode=false&pdworkfolderlocatorid=NOT_SAVED_IN_WORKFOLDER&ecomp=pt4k&earg=sr9&prid=5fe10263-09ac-482b-bf3c-d1619b31f0bf

agreement’s language to get to its interpretation. Yet a fair reading of the plain text of the
entire agreement makes clear that “no claim” and “full and final settlement” were read in
isolation and given improper import. The Circuit Court’s reliance on these terms to
determine that there was a settlement agreement and release of unpled and unfiled civil
claims renders the pervasive qualifiers “property” and “property rights” meaningless.

Plainly the Circuit Court created an agreement not supported by the plain
language of the PDDA. The Circuit Court took the following language used by the parties
in the recitals to the PDDA:

[The parties] further agree to a full, complete and final property settlement
of all the property of the parties hereto; and it is further understood and
agreed that, other than the Agreement contained herein, that Julie shall
have no claim against any property of the Defendant either now held or
afterwards acquired; and that the Richard shall have no claim against any
property of Julie either now held or afterwards acquired; and that this
Agreement shall be in full and final settlement of all the property rights of
the parties.

And converted it to:

[The parties] further agree to a full, complete and final property settlement
of all the property and other claims of the parties hereto; and it is further
understood and agreed that, other than the Agreement contained herein,
that Julie shall have no claim against any-preperty-of-the Defendant either

now-held-orafterwards-acquired; and that this Agreement shall be in full
and final settlement of all the preperty rights of the parties.

The Circuit Court erred as a matter of law by adding language, over-emphasizing
language, reading phrases in isolation, ignoring other words and phrases, and generally
re-writing the agreement to find a release of civil claims not mentioned or contemplated.

2. Reversal is Warranted as Seidel Has Not Met His Burden to Show a Valid
Release of Civil Claims Which is Clear, Definite and Complete

Julie takes no issue with the law cited by Seidel regarding releases. Appellee’s
Brief pp. 9-11. The problem for Seidel is that nowhere in the PDDA is there even a

4



reference to it being a “release” or “release of claims” other than as to specific property
divided in the divorce. Seidel can scarcely bring himself to use the title of the document,
“Property Division and Divorce Agreement” because it belies a contention that it is, or
even includes, a release of civil claims. For example, Gores v Miller, 875 N.W.2d 34
(S.D. 2016) involved a motor vehicle accident which was settled pursuant to a release of
claims with the following language:

[T]he undersigned hereby releases, and forever discharges Lori Smith and
her heirs, executors, administrators, agents, insurers, and assigns and all
other persons, firms or corporations liable or who might be claimed to be
liable, none of whom admit any liability to the undersigned but all
expressly deny any liability, from any and all claims, demands, damages,
actions, causes of action or suits of any kind or nature whatsoever, and
particularly on account of all injuries, known and unknown, both to
person and property, which have resulted or may in the future develop
from an incident which occurred on or about the 28th Day of July,

2010, at or near Springfield, South Dakota....

Id. at 37 (emphasis in original). This “broad and unambiguous” language, including the
release of “all additional claims” of “any kind or nature whatsoever” was deemed by this
Court to have released a subsequent action against medical providers who provided
treatment to the injured party. Id. This release language bears no semblance whatsoever
to the PDDA.

Fenske Media Corp. v. Banta Corp., 676 N.W.2d 390 (SD 2004), cited by Seidel, is also
instructive. In stark contrast to the present matter, the dispute involved a “Mutual
Release of All Claims.” 1d. at 392. One of the parties sought to assert claims after it was
required to return $50,000 in bankruptcy proceedings involving the other contracting
party. Id. This Court, reading the release “as a whole” disallowed the subsequent action

based upon the terms of the release.



When read as a whole, the release provides but one reasonable and

consistent interpretation of the parties' intentions. The first declaration in

the release states, “WHEREAS, a dispute has risen between the parties

arising out of the parties' prior business dealings.” This language

encompasses the matters the parties intended to discharge through the

release. It includes “the parties' prior business dealings.” This intention is

manifested in the provision of the release that states “all claims liabilities,

obligations, causes of action, and controversies arising out of the

dispute ... are hereby settled.” When this language is considered with the

broad language of the fourth provision declaring that Banta be released

from all claims “which in any way relate to any goods or services

provided by Fenske to Banta,” the only consistent and reasonable

interpretation that can be drawn is that Banta and Fenske intended Banta

to be released from all claims arising from their dispute.

Id. p. 393 (emphasis in original).

The Court is invited to read the PDDA’s recital relied upon by the the Circuit Court. “The
matters the parties intended to discharge” could not be more clear, including the five
separate references to marital “property” and “property rights.” This critical distinction
reveals the error in the Circuit’s Court’s expanding the “matters the parties intended to
discharge” to include Julie’s civil claims which are nowhere mentioned or referenced.
The PDDA is as narrow as the Fenske Mutual Release of All Claims was broad. Compare
the Fenske language releasing “all claims, liabilities, obligations, causes of action, and
controversies arising out of the dispute,” with the PDDA’s extremely narrow “full and
final settlement of all the property rights of the parties.”

Seidel concedes that it is his burden to “prove the existence of a valid release.”
Appellee’s Brief p. 10. Seidel further confirms that to meet his burden requires a release
“reduced to a writing that is clear, definite and complete.” 1d. (citing Northwestern
Public Service Co. v. Chicago & N.W.Ry.Co., 210 N.W.2d 158 484 (sic) (S.D. 1973)). It

is respectfully submitted that the PDDA is neither clear, nor definite, nor complete with

respect to a supposed release of Julie’s civil claims against Seidel arising out of his



attack. The PDDA does not even mention such claims and for that matter never even uses
the word “release” in the operative provision. This Court knows a release when properly
presented. The PDDA is a decidedly different document than any of the cases cited by
Seidel. He cannot meet his burden in this case and the Circuit Court should be reversed.

Seidel’s reference and citation to Flynn v. Lockhart, 526 N.W.23d 743 (SD 1995)
bears mention. Seidel cites the case for the proposition that “a party to an unambiguous
release cannot offer his or her attorney’s alleged remarks about the release’s effect so as
to vary the terms of the release.” Appellee’s Brief p. 10. First, unlike the present case,
Flynn involved a broad release of all claims arising out of an accident. Id. at 744-745.
Second, it is not Julie’s counsel who has offered evidence about the “release’s effect”— it
was Seidel’s attorney who told the jury seated for Seidel’s criminal trial that the PDDA
he entered into evidence left Julie’s civil claims entirely intact:

Attorney Rensch: Pg. 1058; lines 23-25: “And they did it with stipulation,

and there was not a trial. And what does she retain? She still has the right

to sue him for all of this.”

Attorney Rensch Pg. 1059; lines 4-7: “She still has the right to sue him

civilly for all of this. So you want to talk about bias and motivation and

money coming into play. Money makes people do strange things.
APP 058-059. To the extent Mr. Rensch was relying upon testimony from Julie’s
counsel, it was evidence Mr.Rensch elicited, rather than some affirmative statement from
Julie’s counsel who had been subpoenaed to testify at trial. State v. Seidel, 953 N.W.2d
301, 312 (S.D. 2020). In affirming Seidel’s conviction and sentence, the Court noted that

“[t]he overarching theory of the defense was the J.S. engaged in all of these acts in order

to use them as a basis for obtaining a more favorable divorce settlement or a monetary



award against Richard in a civil lawsuit.” Id. at 310 n5. This “theory of the defense”
certainly did not arise from Julie’s counsel.

Unable to reconcile his position with the fact that the PDDA does not create a
valid release which is clear, definite and complete, Seidel resorts to a hypothetical
question of “how a lawsuit seeking $10,000,0000 from Richard is not a claim against
Richard’s funds, assets, or any other property either owned by Richard at the time of the
divorce or later acquired.” Appellee’s Brief p. 11. The answer is clear. As a matter of
logic, the claim is against Seidel, not his “funds, assets or property.” Julie’s civil claims
based upon Seidel’s kidnapping, rape and assault are not against machinery, real
property, a Harley Davidson motorcycle or any other property Seidel was awarded
pursuant to the PDDA. The claims are against Seidel personally. It bears repeating given
Seidel’s argument and the Circuit Court’s decision that “No claim against the property of
Richard” is not the same thing as “No claim against Richard.” Words matter — the PDDA
cannot be interpreted by ignoring the words “property” and “property rights.” Seidel’s
argument can only be accepted based a reading of the agreement which excludes its very
essence; a division by settlement of marital property.

More fundamentally, how, whether or in what manner Julie could enforce a civil
judgment against Seidel in light of the PDDA is not before the Court nor before the
Circuit Court. Stated another way, the matter is not ripe. Ripeness involves the timing of
judicial review and the principle that “[jJudicial machinery should be conserved for
problems which are real and present or imminent, not squandered on problems which are
abstract or hypothetical or remote.” Boever v. South Dakota Bd. Of Accountancy, 526

N.W.2d 747, 750 (S.D. 1995)(quoting Gottschalk v. Hegg, 228 N.W.2d 640, 64344


https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975118424&pubNum=0000595&originatingDoc=Ifafe0137ff4f11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_595_643&originationContext=document&transitionType=DocumentItem&ppcid=c573523ad509458c86f16f64fe7e745f&contextData=(sc.Search)#co_pp_sp_595_643

(S.D.1975)). Assuming the suit is permitted to proceed on remand, whether Julie will
obtain a verdict and judgment against Seidel is unknown at this point.* So too is the
amount of said verdict and judgment, and the manner Seidel would or could satisfy the
same if enforced. The Court should decline Seidel’s invitation to decide this appeal based
upon future or hypothetical events. It need not do so as the plain language and rules of
interpretation are well-sufficient to support reversal and remand.?

Seidel’s reliance on Richardson v Richardson, 906 N.W.2d 369 (SD 2017) is
misplaced as discussed in Julie’s Appellant’s Brief. Of course, Richardson is a seminal
case which allowed spouses to seek civil redress for wrongful conduct of another spouse
prior to divorce. Id. at 381 (overruling Pickering v. Pickering, 434 N.W.2d 758 (SD
1989). In the divorce proceeding the parties entered into a “settlement agreement
contain[ing] a mutual release; however it provided an exception permitting either party to
pursue nonproperty causes of action against the other.” Id 371. The Court did not address
the release language other than to recognize the cause of action. Nor has this Court ever
subsequently required that expressly reserving “nonproperty” causes of action is the
exclusive means of a spouse to pursue civil claims following divorce. Under basic
contract principles, the same effect is had where the parties expressly limit their

agreement, as here, to “property” and “property rights” of the other.

1 Julie moved the Circuit Court for summary judgment on the issue of liability given the conclusive proof
that the acts complained of, kidnapping, rape and assault, have been conclusively established by the
unanimous conviction and affirmance on appeal. This motion was not ruled upon.

2 Beyond ripeness, the PDDA would not be an impediment to enforcing a civil judgment as the PDDA was
and is limited to the divorce proceedings. Civil claims and verdicts are not controlled by this document,
including language Julie would have no claim against Seidel’s property.
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3. Other Provisions of PDDA Do Not Cure Circuit Court’s Error

Seidel’s attempt to conflate other provisions of the PDDA as supportive of a
release of civil claims fails. None of the cited portions of this standard divorce stipulation
come close to supporting Seidel’s burden to show a valid release of civil claims which is
“clear, definite and complete.” This includes standard provisions that each divorcing
party shall not thereafter participate in the estates of the other; or that each would be
responsible for “personal debts and liabilities” divided pursuant to the agreement,
including medical expenses. Appellee’s Brief p. 13-14. These are standard terms in a
divorce. Further, Julie’s civil claim seeks general and punitive damages which certainly
are absent from any PDDA provision.

The reference to alimony in the PDDA warrants special mention as Seidel appears

to believe this provision is most supportive of his position. Section 7 of the PDDA was

titled “LUMP SUM NON-MODIFIABLE ALIMONY.” App 013. This provision
provided in part: “As for spousal support, Richard shall pay to Julie lump-sum,
nonmodifiable alimony in the gross total amount of $750,000.00 to be paid in installment
payments. Based on South Dakota law, this is intended as a final adjustment of mutual
rights and obligations and is an absolute judgment[.]” R. 672-73 (App. 9-10). Given that
alimony or spousal support is a particular right of a spouse depending on factors outlined
by this Court, it is absurd to claim that a reference to “final adjustment of mutual rights
and absolute judgment” regarding alimony has anything whatsoever to do with an

unspoken release of the separate right of Julie to seek civil redress for Seidel’s torts.
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This Court has described the various types of alimony. See, e.g., Sanford v.
Sanford, 694 N.W.2d 283, 290-291 (S.D. 2005)(describing permanent alimony, lump
sum alimony, restitutional or reimbursement alimony, and rehabilitative alimony).

The parties’ agreement and language regarding alimony, set forth separately as its own
provision in the PDDA, is limited on its face to the issue and Julie’s rights to alimony. It
has nothing to do with civil claims and certainly cannot be relied upon to support Seidel’s
argument or the Circuit Court’s holding.

4. Timing of the PDDA with Respect To the Attack is lrrelevant

Seidel appears to read Henry v. Henry, 534 N.W.2d 844 (S.D. 1995), as
prohibiting all civil claims of a spouse taking place prior to any divorcing parties’
stipulation. Appellee’s Brief p. 15-16. Lois Henry’s spouse Harold was abusive in the
latter years of the parties” marriage and continued in his pattern after the divorce. Relying
not on the general timing of any particular act, but rather the language of the parties’
agreement, this Court simply disallowed claims prohibited by the document’s plain
language. This Court noted, “despite the potential for entertaining such a claim, ... Lois
waived that opportunity by signing a release in the parties’ settlement agreement.” Id. at
847. The Court continued stating, “[t]he provision at issue in the decree provided that
each party releases the other ‘from any and all rights, claims, demands or obligations
arising out of or by virtue the marital relation.’ A clear reading of this agreement
between the parties shows that they were settling all pre-divorce claims.” Id. (emphasis
added). Nowhere in the present PDDA does there appear language that “releases ... any
and all rights, claims, demands or obligations arising out of or by virtue of the marital

relation.” In fact, the word “release” does not appear in the relied-upon recital at all.
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P13

Henry’s “release” of “any and all rights, claims, demands or obligations arising out of or
by virtue of the marital relation” stands in stark contrast to the present PDDA which
states in a mere recital that the agreement ““shall be in full and final settlement of all the
property rights of the parties.” Summarizing, the timeline between tortious conduct and
the specific divorce agreement was deemed relevant in Henry. The same timeline is
meaningless in this case given the language of the PDDA and entire absence of clear,

definite and complete release of pre-divorce conduct.

5. PDDA Ambiquity on the Issue of Release of Civil Claims Provides
Alternative Grounds to Reverse the Circuit Court

The Court has long recognized a party’s ability to present alternative theories and
arguments. Certainly this is not the first case in which litigants separately contend that an
agreement unambiguously supports their respective, and contrary, positions. See, e.g.,
Singpiel v. Morris, 582 N.W.2d 715, 719 (S.D. 1998) (also addressing one party’s
contention, “[i]n the alternative,” that the agreement at issue was ambiguous). Whether
an agreement is ambiguous is a question of law. Id.

Seidel first contends that Julie’s argument on ambiguity is only supported by her
counsel’s testimony in the criminal trial. This is incorrect. First, it was Seidel that
introduced parole evidence at the summary judgment proceedings. See Exhibit B to the
Affidavit of Tim Barnaud. Second, the evidence of the parties’ intent that Julie
maintained all rights to pursue the present civil action came from Seidel’s attorney.
Specifically referring to the PDDA he introduced into evidence, Seidel’s criminal defense
attorney stated to the jury that the divorce was concluded “by stipulation,” rather than
trial, and that pursuant to that stipulation Julie “retain[ed]” the right under the PDDA “to

sue him civilly for all of this [criminal charges including domestic assault, kidnapping
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and rape].” Beyond Seidel’s attorney’s introduction of the PDDA into evidence and his
statements, this Court noted that “[t]he overarching theory of the defense was the J.S.
engaged in all of these acts in order to use them as a basis for obtaining a more favorable
divorce settlement or a monetary award against Richard in a civil lawsuit.” State v
Seidel, 953 N.W.2d 301, 310 n5 (SD 2020). Finally, if Julie’s attorney’s subpoenaed
testimony is relevant or required on the issue at all (which it is not) it was Seidel who
elicited the testimony and made the record as part of his “overarching theory.” Id. at 312-
313.

Seidel posits that Julie’s position is “absurd” contending there is no record
regarding the circumstances surrounding the execution of the PDDA. Seidel is again
incorrect. Seidel elicited the following exchange as part of his overarching theory that the
PDDA did not serve to bar Julie’s civil claims.

Q [Mr. Rensch]: I asked if she reserved her right to file a civil claim

against Mr. Seidel for what she’s alleging in this case. Yes or no.

A: [Mr. Sabers]No.

Q: She did not reserve the ability to sue him for that?

A: No. He didn’t give up. He wanted to buy that [a release of civil claims],
and he couldn’t get it.

**k*k

Q: Based upon the legal papers [PDDA and Divorce Decree], though, you
reserved that, did you not, for her?

A: My recollection was that she wouldn’t waive it [civil claims for
Defendant’s November 2, 2017 acts].

*k*k

Q: If she did not waive the right to sue Richard for what happened here,
she still had that right; isn’t that correct?
A: She did not waive it. That’s correct
Summarizing, the record on Seidel’s several hypothetical questions, including “the actual

circumstances surrounding the Agreement” (Appellee’s Brief p. 20-21) is that Seidel

wanted to include a waiver of civil claims as part of the divorce and that Julie refused.
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This is fully in line with the overarching theory of Seidel’s criminal defense, Julie’s
current position and is consistent with a fair reading of the PDDA. If deemed ambiguous,
the intent of the parties is clear — Julie’s right to bring this civil action was preserved.
Seidel’s alternative argument that res judicata bars Julie’s current tort claims is
factually and legally incorrect. Factually, the civil matter was not litigated in the divorce
as these claims were clearly outside of the PDDA’s express limitation as to “property”
and “property rights.” 3 Legally, res judicata is inapplicable. This Court has identified
four elements must be satisfied in order to apply res judicata: (1) the issue in the
prior adjudication must be identical to the present issue, (2) there must have been a final
judgment on the merits in the previous case, (3) the parties in the two actions must be the
same or in privity, and (4) there must have been a full and fair opportunity to litigate the
issues in the prior adjudication. See, e.g., Dakota, Minnesota & Eastern Railroad Corp.
v. Acuity, 720 N.W.2d 655, 661 (S.D. 2006). Seidel cannot establish the first element as
the PDDA and Judgement and Decree pertained only to marital property and dissolution
of the marriage, and as such the issues resolved in the divorce action differ greatly from
the present matter seeking to hold Seidel accountable for civil tort claims. Further, Julie
is entitled to a jury trial on her civil claims against Seidel. South Dakota Constitution
Article VI, § 6, provides in part: “The right of trial by jury shall remain inviolate and
shall extend to all cases at law without regard to the amount in controversy....” See also,
Kneeland v. Matz, 388 N.W.2d 890, 891 (S.D. 1986)(State Constitution mandates that a

party be given a jury trial as a matter of right if the action is one at law). Divorce actions,

% The trial court overseeing the divorce entered a Judgment and Decree of Divorce on December 4, 2018.
APP 024. Therein, Judge Day found that “[t]he parties entered into a written Property Distribution and
Divorce Agreement (“PDDA”) concerning property rights, which is on file herein and is accepted in
evidence and which appears to be a fair and equitable adjustment of the property rights and the parties.”

14


https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000359&cite=SDCNART6S6&originatingDoc=I9adad0effea911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=92ab03ff189f4e08810ae8a81f03851b&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000359&cite=SDCNART6S6&originatingDoc=I9adad0effea911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=92ab03ff189f4e08810ae8a81f03851b&contextData=(sc.Search)

on the other hand, are decided by the courts sitting in equity. See generally, Fox v.
Burden, 1999 SD 154, 603 N.W.2d 916. Because Julie could not pursue her civil claims
to a jury in the divorce proceeding, res judicata would not be applicable as she did not
have a “full and fair opportunity to litigate” her civil claims in the divorce proceeding.

6. Application of Judicial Estoppel is Warranted

Seidel does not deny that his position in the criminal proceeding on the issue of
release of civil claims is the exact opposite of the position he has taken herein. Instead,
he contends that judicial estoppel should not be applied because “there is no evidence that
a court or jury adopted any position [as claimed by Seidel in his criminal defense] that
Julie was making false allegations for financial benefits.”* In a published opinion, this
Court has already noted that “[t]he overarching theory of the defense was the J.S.
engaged in all of these acts in order to use them as a basis for obtaining a more favorable
divorce settlement or a monetary award against Richard in a civil lawsuit.” State v
Seidel, 953 N.W.2d 301, 310 n5 (SD 2020). Seidel’s argument ignores this Court’s
admonition that application of judicial estoppel is not be reduced to an equation, and that
various elements, including judicial acceptance of the prior position, are to be “generally
consider[ed].” Canyon Lake Park, L.L.C. v. Loftus Dental, P.C., 700 N.W.2d 729, 737
(SD 2005). As an equitable doctrine principally adopted to maintain judicial integrity, Id.
at 738, the Court can decide whether a party should be permitted to take one position as

it’s “overarching [albeit unsuccessful] theory” and turn around in a separate proceeding

4 Seidel also requests that judicial estoppel not be addressed as it was raised on reconsideration to the
Circuit Court. This contention should not deter the Court. The matter was briefed below in the
reconsideration proceedings. Further, as a “procedural doctrine” the Court has “discretion to disregard the
general rule of administration, particularly when, as here, the question raised for the first time is one of
substantive law which is not affected by any factual dispute, for under such circumstances the parties may
present the issue as thoroughly in the appellate court as it could have been presented below.” Paweltzke v.
Paweltzke, 2021 S.D. 52 { 40 (citation and internal quotation omitted).
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to take the exact opposite position on a dispositive issue. Julie submits that this type of
“perversion” of the judicial machinery is well suited for application of the doctrine.®

CONCLUSION

For the reasons stated, Julie requests that the Circuit Court’s grant of summary
judgment be reversed, and that this matter be remanded for further proceedings on the
merits.

Respectfully submitted this 28" day of October, 2021.

CLAYBORNE, LOOS & SABERS, LLP

MICHAEL K. SABERS
MICHAEL C. LOOS

2834 Jackson Blvd., Suite 201

PO Box 9129

Rapid City, SD 57709-9129

(605) 721-1517

Attorneys for the Appellant/Plaintiff

> Due to page and space limitation Julie would refer the Court to her position on SDCL § 53-9-3 as set forth
in Appellant’s Brief.
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