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PRELIMINARY STATEMENT 

For the convenience of the Court, Appellant-Plaintiff, Julie Niemitalo, fka Julie 

Seidel will be referred to a “Julie;” Appellee-Defendant, Richard Seidel, will be referred 

to as “Seidel;” documents from the record of the Fourth Circuit Clerk of Court are cited 

as “R. ____;” the Appendix is cited as “APP ___;” 

JURISDICTIONAL STATEMENT 

 

 This is an appeal from an Order Granting Summary Judgment in favor of Seidel 

dated May 3, 2021 by the Honorable Michelle Comer, and a subsequent Letter Opinion 

by Judge Comer dated May 27, 2021 in response to Julie’s Motion for Reconsideration.  

The resulting orders were dispositive as to all of Julie’s claims and were final orders 

pursuant to SDCL § 15-26A3(2). Notice of Appeal was filed in the Circuit Court on May 

27, 2021. The referenced rulings are appealable and the present appeal is timely.      

STATEMENT OF LEGAL ISSUES  

I. Whether the Circuit Court erred in granting Summary Judgment for 

Seidel and determining as a matter of law that certain language in a 

Property Distribution and Divorce Agreement served to release unpled 

civil tort claims. 

 

II. Whether the Circuit Court erred in denying Plaintiff’s Motion for 

Reconsideration of its Summary Judgment ruling.   

 

In both rulings, the Circuit Court determined on summary judgment that language 

set forth in a Property Distribution and Divorce Agreement served to release civil tort 

claims of Julie against Seidel.     

Gassman v. Gassman, 296 N.W.2d 518 (SD 1980) 

 

State v. Seidel, 953 N.W.2d 301 (SD 2020) 
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STATEMENT OF THE CASE 

This is an appeal of dispositive rulings from the Fourth Judicial Circuit, the 

Honorable Michelle Comer.  The case is a civil action brought by Julie against Seidel 

arising out of an attack in which Seidel kidnapped, raped and assaulted Julie.  These 

parties had been married but were in the midst of divorce proceedings at the time of the 

attack.   Seidel was criminally charged, tried and convicted of kidnapping in the first 

degree, rape in the second degree, commission of a felony while armed with a firearm 

and aggravated assault.  This Court affirmed the conviction and sentence.  At the 

conclusion of the divorce proceedings Julie commenced a civil action against Seidel 

alleging Intentional Infliction of Emotional Distress, Negligent Infliction of Emotional 

Distress, False Imprisonment and Civil Battery, seeking compensatory and punitive 

damages.  Seidel moved the Circuit Court for summary judgment claiming that Julie had 

released unpled civil tort claims against Seidel by virtue of certain language in the 

parties’ Property Distribution and Divorce Agreement.  The Circuit Court granted 

Siedel’s motion, denied Julie’s Motion for Reconsideration on the same issue, and this 

appeal followed.    

STATEMENT OF THE FACTS 

A. Marriage and Divorce 

 

Julie and Seidel were previously married for twenty-three years.  On September 

27, 2017, Julie filed for divorce after finding Seidel in bed with another woman in their 

marital home.  The stated grounds for divorce was adultery. The petition for divorce was 

never amended.   
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B. Siedel’s attack of Julie 

 

On November 2, 2017, Julie went to work at Bison Grain, a company that she and 

Seidel had owned and operated during the marriage.1  See Complaint ¶ 5, R2. See also 

State v. Seidel, 953 N.W.2d 301, 305-308 (SD 2020).  Julie had continued in her work on 

behalf of the company during the pendency of the divorce, as did Seidel.  Seidel lured 

Julie from her office to the scale room of the elevator.  Id. at ¶ 6.  Once in the scale room, 

Seidel snuck up behind Julie and placed a zip tie around Julie’s neck, choking her.  Id ¶ 

6.  Seidel then shoved Julie to the floor.  Id. As Julie begged for Seidel to stop, she 

noticed that Seidel had a gun in his hand.  Id. Julie lost consciousness from lack of 

oxygen.  Id.  

When Julie awoke her hands and feet were bound with zip ties.  Id. at ¶ 7.  She had 

wet her pants and lost control of her bowels.  Id.  Seidel picked Julie up and threw her in 

the back seat of his pickup.  Id.  Julie again lost consciousness.  Id. Seidel drove Julie to a 

home they owned outside of Bison, South Dakota.  Id. at ¶ 8.  While brandishing the gun, 

Seidel cut the zip tie from Julie’s feet and made her walk upstairs to the master bedroom.  

Id.  While Julie’s hands were still zip tied and with a handgun nearby, Seidel cut Julie’s 

clothes from her and made her shower.  Id. at ¶ 9.  Seidel then raped Julie. Id.   

On that same date, with the assistance of her daughter-in-law, Julie contacted the 

Perkins County Sheriff and reported what had happened.  Id. at ¶ 10.  Seidel was arrested 

and ultimately charged with various offenses including Kidnapping in the First Degree, 

                                                           
1 The following facts are taken as true for purposes of summary judgment. In addition, 

the heinous factual background supporting the criminal charges and conviction are set 

forth at length in State v. Seidel, 953 N.W.2d 301, 305-308 (SD 2020).   
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Rape in the Second Degree, Commission of Felony while armed with firearms, and 

Aggravated Assault – Domestic Violence.  Id. at ¶ 11.   

C. Property Distribution and Divorce Agreement   

Subsequent to negotiations in the divorce proceedings, the parties on December 3, 

2018, entered into a “Property Distribution and Divorce Agreement.”  APP 005.  The 

language relied upon by Seidel in the summary judgment proceedings states in its entirety 

as follows: 

The parties hereto, being husband and wife, and being unable to continue 

such relationship, hereby agree to an immediate separation and that Julie  

shall be granted a Judgment of Divorce on the grounds of Richards’s 

adultery, and further agree to a full, complete and final property settlement 

of all the property of the parties hereto; and it is further understood and 

agreed that, other than the Agreement contained herein, that Julie shall 

have no claim against any property of the Defendant either now held or 

afterwards acquired; and that the Richard shall have no claim against any 

property of Julie either now held or afterwards acquired; and that this 

Agreement shall be in full and final settlement of all the property rights of 

the parties.  

 

Id. (emphasis added). 

The PDDA contained a single exhibit entitled “Property Exhibit A” which was a 

collection of marital property assets to be divided. APP 022. The document was on its 

face a settlement of property rights. APP 005.  It is undisputed that there is no mention of 

Seidel’s actions and conduct from November 2, 2017 in the PDDA; the only reference to 

fault is the stated divorce grounds for adultery. There is no reference to Julie releasing 

any civil causes of action against Seidel occurring during or arising out of the marriage, 

in fact, the word “release” is only used in later paragraphs pertaining to retirement 

accounts and estates, respectively. APP 015. 
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Based upon the parties’ PDDA, the trial court overseeing the divorce entered a 

Judgment and Decree of Divorce on December 4, 2018. APP 024.2 Therein, Judge Day 

found that “[t]he parties entered into a written Property Distribution and Divorce 

Agreement (“PDDA”) concerning property rights, which is on file herein and is accepted 

in evidence and which appears to be a fair and equitable adjustment of the property rights 

and the parties.” The Court ordered that the marriage be dissolved and incorporated the 

PDDA into its Judgment and Decree.  

D. Seidel’s Criminal Trial 

Seidel’s criminal case was jointly prosecuted by Perkins County State’s Attorney 

Shane Penfield, South Dakota Attorney General Marty Jackley and Deputy Attorney 

General Scott Roetzel. The Defendant was represented by Timothy Rensch of Rapid City. 

During the criminal trial, Julie testified at length regarding the facts of the kidnapping, 

rape, and aggravated assault at the hands of Seidel. Likewise, she was extensively cross-

examined by Seidel’s attorney, Mr. Rensch. 

Julie’s attorney Michael Sabers was subpoenaed by the prosecution to testify at 

Seidel’s criminal trial.  Seidel in the summary judgment proceedings below made a 

significant issue of part of attorney Sabers’ testimony regarding the PDDA, attempting to 

mislead the Circuit Court that Sabers testified that Julie had released civil claims against 

Seidel in the context of the divorce. On the contrary, Seidel’s defense counsel’s theme at 

trial was that Julie, in fact, refused to waive and release any civil claims in the divorce 

proceeding, and that her criminal complaint against Seidel should be not believed by the 

                                                           
2 Due to a misspelling of Julie’s name, a corrected but otherwise identical Amended 

Judgment and Decree of Divorce was entered March 13, 2019. APP 026. 
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jury as the charges were merely an effort to extract a monetary gain in an as-yet-filed 

lawsuit.  Attorney Rensch introduced the PDDA into evidence at the criminal trial in 

furtherance of this theme. With reference to the same, and in the context of the divorce 

proceedings, he wanted to confirm through Sabers’ testimony that Julie retained the 

ability to civilly sue Seidel: 

Q [Mr. Rensch]: I asked if she reserved her right to file a civil claim 

against Mr. Seidel for what she’s alleging in this case. Yes or no.  

A: [Mr. Sabers]No. 

 

Q: She did not reserve the ability to sue him for that? 

A: No. He didn’t give up. He wanted to buy that [a release of civil claims], 

and he couldn’t get it. 

. . . 

 

Q: Based upon the legal papers [PDDA and Divorce Decree], though, you 

reserved that, did you not, for her? 

A: My recollection was that she wouldn’t waive it [civil claims for 

Defendant’s November 2, 2017 acts].  

  

. . . 

 

Q: If she did not waive the right to sue Richard for what happened here, 

she still had that right; isn’t that correct? 

A: She did not waive it. That’s correct.3 

 

(JURY TRIAL VOL. 4 AT 1004:4-40; 1004:23-25; 1005:12-15). APP 051-055.  

                                                           
3 As can be seen, Seidel’s argument to the Circuit Court below that Mr. Sabers 

testified that the civil claims were released is misguided and belied by the very testimony 

he relied upon.  The cited exchange reveals Seidel’s misapprehension of the significance 

of the word “reserved,” versus a claim being waived or released. When asked if Julie 

“reserved her right to file a civil claim against Mr. Seidel in the PDDA,” Mr. Sabers 

truthfully responded in the negative - civil or tort claims were not expressly “reserved” in 

the PDDA because they were entirely beyond the scope of this property settlement 

document. There is no legal obligation to “reserve” claims which are entirely inapplicable 

to the property distribution settlement in a divorce action. Further, Mr. Sabers’ testimony, 

to the extent relevant at all, confirms (as recognized unanimously by the Supreme Court) 

that Julie in the divorce proceedings “did not waive” the right to bring suit for tort claims 

against Seidel. State v. Seidel, 953 N.W.2d at 312-313. 
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With this record, and again with reference to the PDDA entered into during the 

divorce proceedings, Seidel’s counsel in closing argument stressed the theme that Julie’s 

criminal complaint was not credible and only made as a basis to extract a monetary 

recovery from Seidel in a future civil lawsuit:   

Attorney Rensch: Pg. 1058; lines 23-25: “And they did it with stipulation 

[PDDA], and there was not a trial. And what does she retain?  She still has the 

right to sue him for all of this.” 

 

Attorney Rensch Pg. 1059; lines 4-7: “She still has the right to sue him civilly for 

all of this. So you want to talk about bias and motivation and money coming into 

play.  Money makes people do strange things.  

 

APP 057 -059. (emphasis added). 

On July 26, 2019, Seidel was found guilty of Kidnapping in the First Degree, 

Rape in the Second Degree, Commission of a Felony While Armed with a Firearm, and 

Domestic Abuse / Aggravated Assault of Julie. APP 028. Pursuant to a Judgment of 

Conviction and Sentence entered November 5, 2019, Seidel was sentenced to a 

cumulative sentence of 75 years in the South Dakota State Penitentiary for his crimes 

against Julie. APP 029.  

Following sentencing, Defendant appealed his conviction to the South Dakota 

Supreme Court.  The issue of waiver/release of Julie’s civil claims in the context of the 

divorce proceeding, and an entirely unfounded claim of perjury made by Seidel’s then-

and-present counsel were addressed by this Court.  The Court’s unanimous decision 

affirming the conviction and sentence in State of South Dakota v. Seidel, 2020 SD 73, ¶ 

29 noted and admonished: 

Richard’s additional claims – that the State “knowingly presented 

misleading and potentially perjured testimony from” J.S. and her divorce 

attorney – are likewise unfounded (FN6). Beyond appellate counsel’s bald 

accusations, there is no evidence that the prosecution introduced perjured 
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testimony by either J.S. or her divorce attorney. Rather than outlining any 

prosecutorial misconduct, appellate counsel’s critique of J.S.’s testimony 

is nothing more than a routine attack on a witness’s credibility based on 

perceived inconsistencies in the evidence. Moreover, the alleged perjured 

testimony from J.S.’s divorce attorney was in fact elicited by defense 

counsel.  Appellate counsel’s argument further overlooks the fact that 

J.S.’s divorce attorney ultimately acknowledged that J.S. would not waive 

her right to bring a civil suit against Richard and that nothing prevented 

her “from filing a lawsuit tomorrow[.]” 

 

FN 6. Allegations of suborning perjury are indeed serious and should only 

be made when based on a firm foundation. Appellate counsel’s 

accusations here are disturbing, given their unfounded nature. 

 

Id. at 312-313 (emphasis added); n.6 (APP/040). 

E. Proceedings Below 

Julie commenced this civil action on September 13, 2019, alleging Intentional 

Infliction of Emotional Distress, Negligent Infliction of Emotional Distress, False 

Imprisonment, Civil Battery, and sought compensatory and punitive damages for Seidel’s 

intentionally malicious acts.  

In an abject 180 degree turn of position from his criminal proceedings, Seidel 

moved the court below for summary judgment claiming that the PDDA served to release 

Julie’s civil claims.  Upon briefing and hearing, the Court granted Seidel’s motion, 

stating in part: 

While this Court recognizes that the allegations in this action are 

egregious, the settlement agreement and subsequent divorce decree that 

dissolved the marriage between the parties is unambiguous in its statement 

that “Julie shall have no claim against any property of the defendant either 

now held or afterwards acquired … and that this Agreement shall be in 

full and final settlement of all the property rights of the parties.” 

(emphasis added); see Henry v. Henry, 534 N.W.2d 844, 847 (S.D. 1995) 

(holding that wife waived tort claims by signing a release in the parties’ 

settlement agreement); see also Coleman v. Coleman, 566 So.2d 482, 485 

(Ala. 1990) (holding that allowing a spouse “to use the fact that she may 

have been infected with a venereal disease by husband as leverage in her 

divorce settlement, and then [permitting] her to bring a subsequent tort 
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action, would seriously undermine the settlement of divorce actions in the 

future.  To do so would, in the trial court’s works cause confusion and lead 

to fraud, potential ambush, and a play on words within the settlement.”  Id. 

(quotations omitted)). 

 

APP 001. (emphasis in original). 

 Julie moved the Court to reconsider on various grounds. Upon additional briefing 

and a hearing on the merits, the Court denied the motion by letter opinion dated May 20, 

2021.  APP 003, 004. The court based its decision on the fact that “nowhere in the 

Stipulation (sic) is a reservation of any further claims.”  The court also relied on 

provisions in the PDDA relating to medical bills, lump sum alimony, a standard 

integration clause and standard mutual statement of reasonableness. Id. 

 With due respect the Circuit Court erred as a matter of law in both rulings and this 

appeal followed. 

ARGUMENT 

 

 Julie did not release any civil tort claims relating to Seidel’s attack by virtue of 

the PDDA.  By its plain terms, the intent of the parties and limit of the Agreement’s 

scope and reach is plain.  As the title makes clear, it is an agreement on the division of 

marital property and settlement “of all the property rights of the parties.”  The language 

of the Agreement is plain, as are its limitations.  For the Circuit Court to expand these 

plainly-limited terms in a recital to include a complete release of unreferenced and unpled 

civil tort causes of action is error as a matter of law. 

 Alternatively, and to the extent the Court is of the belief that the PDDA is 

ambiguous in terms of its scope, the only evidence of intent of the parties unequivocally 

confirms that the document did not serve to be a release of Julie’s civil tort claims.  

Seidel knew this to be true and it was the foundation of his criminal defense.  Seidel’s 
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criminal defense counsel entered the PDDA into evidence and based thereon elicited 

testimony from Mr. Sabers at trial that Julie would not waive potential civil claims in the 

context of the divorce – a fact this Court recognized in unanimously affirming Seidel’s 

criminal conviction (“Appellate counsel’s argument further overlooks the fact that J.S.’s 

divorce attorney ultimately acknowledged that J.S. would not waive her right to bring a 

civil suit against Richard [in the context of the divorce] and that nothing prevented her 

“from filing a lawsuit tomorrow[.]”).  The evidence of intent could not have been more 

clearly stated than by Seidel’s counsel at closing argument – “And they [divorced] with a 

stipulation [PDDA], and there was not a trial. And what does she retain?  She still has the 

right to sue him for all of this … She still has the right to sue him civilly for all of this. So 

you want to talk about bias and motivation and money coming into play. Money makes 

people do strange things.” APP 058-059. Given this record of the parties’ intent, 

summary judgment in favor of Seidel based upon an alleged release of claims was in 

error.    

 Additionally and alternatively, Seidel should be estopped from taking a position 

on the PDDA and alleged release of civil claims in the present matter which is 

diametrically opposed to his stated position and principle theory in his criminal 

proceeding.  For the sake of integrity of the legal system, the law rightfully provides 

limits in terms of prohibiting parties from asserting such entirely inconsistent positions.   

Finally, SDCL § 53-9-3 would void any claimed release of intentional misconduct 

such that summary judgment was improperly granted. 

For each or any of these reasons, the Circuit Court’s grant of summary judgment 

should be reversed.   



11 

 

A. Standard of Review 

 

This Court’s standard of review on a grant or denial of summary judgement under 

SDCL § 15-6-56(c) is well settled.  

Summary judgment is proper where, the pleadings, depositions, answers to 

interrogatories, and admissions on file, together with the affidavits, if any, 

show that there is no genuine issue as to any material fact and that the 

moving party is entitled to judgment as a matter of law. SDCL 15-6-

56(c).  We will affirm only when no genuine issues of material fact exist 

and the law was applied correctly. Luther v. City of Winner, 2004 S.D. 1, ¶ 

6, 674 N.W.2d 339, 343. We make all reasonable inferences drawn from 

the facts in the light most favorable to the non-moving party. Paradigm 

Hotel Mortg. Fund v. Sioux Falls Hotel Co., Inc., 511 N.W.2d 567, 569 

(S.D.1994). In addition, the moving party has the burden of clearly 

demonstrating an absence of any genuine issue of material fact and an 

entitlement to judgment as a matter of law. Muhlbauer v. Estate of Olson, 

2011 S.D. 42, ¶ 7, 801 N.W.2d 446, 448. 

 

McKie Ford Lincoln, Inc. v. Hanna, 907 N.W. 795, 798 (S.D. 2018) (quoting Hofer,  ¶ 10, 

870 N.W.2d at 661-62).  The standard of review for the interpretation of a contract is also 

well settled: 

"Contract interpretation is a question of law reviewed de novo." Detmers 

v. Costner, 2012 S.D. 35, ¶ 20, 814 N.W.2d 146, 151. "When interpreting 

a contract, this Court looks to the language that the parties used in 

the contract to determine their intention." Id. "In order to ascertain the 

terms and conditions of a contract, we examine the contract as a whole and 

give words their plain and ordinary meaning." Nygaard v. Sioux Valley 

Hosps. & Health Sys., 2007 S.D. 34, ¶ 13, 731 N.W.2d 184, 191. 

 

Charlson v. Charlson, 2017 S.D. 11, ¶ 16, 892 N.W.2d 903, 907-08 (citation omitted). 

"Questions of [contract] interpretation and application are reviewed under the de 

novo standard of review with no deference to the circuit court's decision." Mckie Ford 

Lincoln, Inc. v. Hanna, 907 N.W.2d 795, 798 (SD 2018) (citation omitted). 
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B. The Circuit Court Erred in Granting Summary Judgment Based on the 

Plain Language of the Property Division and Divorce Agreement 

 

This Court applies contract principles when interpreting a property settlement 

agreement incorporated into a divorce decree. Steffens v. Peterson, 503 N.W.2d 254, 258 

(SD 1993). The interpretation of these agreements is a matter of law for the courts to 

decide. Hisgen v. Hisgen, 1996 SD 122, ¶ 4, 554 N.W.2d 494, 496 (citing Houser v. 

Houser, 535 N.W.2d 882, 884 (SD 1995)). 

The Court’s the procedure for analyzing a property settlement agreement is 

similar to contract interpretation, has been stated as follows: 

First, in determining the proper interpretation of a contract the court must 

seek to ascertain and give effect to the intention of the parties. Chord v. 

Pacer Corp., 326 N.W.2d 224, 226 (SD 1982); Johnson v. Johnson, 291 

N.W.2d 776, 778 (SD 1980); Huffman v. Shevlin, 76 S.D. 84, 89, 72 

N.W.2d 852, 855 (1955). In determining the intention of the parties, a 

court must look to the language that the parties used. Johnson, 291 

N.W.2d at 778; Berry v. Benner, 81 S.D. 610, 617, 139 N.W.2d 285, 289 

(1966). 

* * * 

If the intention of the parties is not clear from the writing, then it is 

necessary and proper for the court to consider all the circumstances 

surrounding the execution of the writing and the subsequent acts of the 

parties. Janssen v. Muller, 38 S.D. 611, 614, 162 N.W. 393, 394. The 

construction given by the parties themselves to the contract as shown by 

their acts, if reasonable, will be accorded great weight and usually will be 

adopted by the court. Huffman, 76 S.D. at 89, 72 N.W.2d at 855. 

 

Malcolm v. Malcolm, 365 N.W.2d 863, 865 (SD 1985). 

 

In determining the meaning of a contract, "effect will be given to the plain 

meaning of its words." In re Dissolution of Midnight Star Enters., L.P., 2006 S.D. 98, ¶ 

12, 724 N.W.2d 334, 337. Courts look "to the language that the parties used in the 

contract to determine their intention," and if the parties' intention is made clear by the 

language of the contract "it is the duty of this [C]ourt to declare and enforce 

https://plus.lexis.com/document/?pdmfid=1530671&crid=8a4b557b-0810-4a6f-a649-4f42df0ed04f&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5617-4H91-F04K-3036-00000-00&pdcontentcomponentid=144753&pdteaserkey=&pdislpamode=false&pdworkfolderlocatorid=NOT_SAVED_IN_WORKFOLDER&ecomp=pt4k&earg=sr9&prid=5fe10263-09ac-482b-bf3c-d1619b31f0bf
https://plus.lexis.com/document/?pdmfid=1530671&crid=8a4b557b-0810-4a6f-a649-4f42df0ed04f&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5617-4H91-F04K-3036-00000-00&pdcontentcomponentid=144753&pdteaserkey=&pdislpamode=false&pdworkfolderlocatorid=NOT_SAVED_IN_WORKFOLDER&ecomp=pt4k&earg=sr9&prid=5fe10263-09ac-482b-bf3c-d1619b31f0bf
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it." See Pauley v. Simonson, 2006 S.D. 73, ¶ 8, 720 N.W.2d 665, 667-68. "We will not 

create a forced construction or a new contract for the parties when the language  is clear 

and we are able to ascertain the plain and ordinary meaning of the language used." Cole 

v. Wellmark of S.D., Inc., 2009 S.D. 108, ¶ 14, 776 N.W.2d 240, 246. 

“Ascertaining and giving effect” to the PDDA begins with the plain language of 

the title, to wit, “Property Division and Divorce Agreement.”  The “language used by the 

parties,” relied upon by Seidel in his motion for summary judgment as “unambiguous and 

broad,” such that Julie’s civil tort claims against Seidel were unequivocally and forever 

released, is found in the recital paragraph of the PDDA and states as follows: 

The parties hereto, being husband and wife, and being unable to continue 

such relationship, hereby agree to an immediate separation and that Julie  

shall be granted a Judgment of Divorce on the grounds of Richards’s 

adultery, and further agree to a full, complete and final property settlement 

of all the property of the parties hereto; and it is further understood and 

agreed that, other than the Agreement contained herein, that Julie shall 

have no claim against any property of the Defendant either now held or 

afterwards acquired; and that the Richard shall have no claim against any 

property of Julie either now held or afterwards acquired; and that this 

Agreement shall be in full and final settlement of all the property rights of 

the parties.  

 

APP 005. (emphasis added).4 It is undisputed that there is no mention anywhere in the 

PDDA of Seidel’s actions and conduct from November 2, 2017. No civil case had been 

filed and thus no reference is made to a case number. The only reference to any conduct 

is Seidel’s adultery as the stated grounds for divorce. There is no reference to Julie 

releasing any civil causes of action against Seidel, in fact, the word “release” is not used 

in the recital. The PDDA contained a single exhibit entitled “Property Exhibit A” which 

included various items of marital assets and property. APP 022. Judge Day’s Decree of 

                                                           
4 Following the recital, the PDDA contains actual terms, separately-numbered. 

https://plus.lexis.com/document/?pdmfid=1530671&crid=8a4b557b-0810-4a6f-a649-4f42df0ed04f&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5617-4H91-F04K-3036-00000-00&pdcontentcomponentid=144753&pdteaserkey=&pdislpamode=false&pdworkfolderlocatorid=NOT_SAVED_IN_WORKFOLDER&ecomp=pt4k&earg=sr9&prid=5fe10263-09ac-482b-bf3c-d1619b31f0bf
https://plus.lexis.com/document/?pdmfid=1530671&crid=8a4b557b-0810-4a6f-a649-4f42df0ed04f&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5617-4H91-F04K-3036-00000-00&pdcontentcomponentid=144753&pdteaserkey=&pdislpamode=false&pdworkfolderlocatorid=NOT_SAVED_IN_WORKFOLDER&ecomp=pt4k&earg=sr9&prid=5fe10263-09ac-482b-bf3c-d1619b31f0bf
https://plus.lexis.com/document/?pdmfid=1530671&crid=8a4b557b-0810-4a6f-a649-4f42df0ed04f&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5617-4H91-F04K-3036-00000-00&pdcontentcomponentid=144753&pdteaserkey=&pdislpamode=false&pdworkfolderlocatorid=NOT_SAVED_IN_WORKFOLDER&ecomp=pt4k&earg=sr9&prid=5fe10263-09ac-482b-bf3c-d1619b31f0bf
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Divorce echoed the limited scope of the parties’ divorce agreement. Judge Day found that 

“[t]he parties entered into a written Property Distribution and Divorce Agreement 

(“PDDA”) concerning property rights, which is on file herein and is accepted in evidence 

and which appears to be a fair and equitable adjustment of the property rights and the 

parties.” APP 024. The Court ordered that the marriage be dissolved and incorporated the 

PDDA into its order. Id.  

To state the obvious, as evidenced by the document title and the plain language in 

the recital quoted above, the parties were agreeing to a marital property settlement, with 

each of them in that context disclaiming any interest in or to the property awarded by 

stipulation to the other - nothing more.  There is no other way in which to read the plain 

language of the PDDA including the nearly-incessant reference to “property” and 

“property rights” in the recital. Seidel’s contention, and Circuit Court’s ruling, that the 

PDDAs’ recital language created a broad, all encompassing release of unfiled and unpled 

civil tort claims arising out of conduct during the marriage is simply not supported by any 

plain reading of the language. Rather than stating a “broad release” it is hard to imagine 

an agreement more specifically and intentionally narrow in language and scope.  The use 

of the word “property” five times in the relied-upon recital paragraph is determinant of 

the extent, and limits, of the Agreement. There is no substantive provision in the PDDA 

for release of claims relating to conduct during the marriage. The recital does not even 

use the word “release” in any sense, much less with respect to unpled civil tort claims.   

The Circuit Court’s Order which is subject to this appeal provides that “the 

settlement agreement and subsequent divorce decree that dissolved the marriage between 

the parties is unambiguous in its statement that “Julie shall have no claim against any 
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property of the Defendant either now held or afterwards acquired… and that this 

Agreement shall be in full and final settlement of all the property rights of the parties.”  

(emphasis in Court’s Order) APP 001. The Circuit Court’s Order violates a basic tenant 

of contract interpretation that select words and phrases are not to be over-emphasized or 

read in isolation.  When determining the meaning of a contract, "effect will be given to 

the plain meaning of its words." In re Dissolution of Midnight Star, 2006 SD 98, P12, 

724 NW2d 334, 337 (additional citation omitted). "We must give effect to the language 

of the entire contract and particular words and phrases are not interpreted in 

isolation." Id. (additional citation omitted).  

In construing a contract, disproportionate or undue weight or emphasis 

should not be placed on particular words, parts, or provisions thereof, to 

the neglect or detriment of others such emphasis does not serve the object 

of interpretation, and no single part, sentence, or clause, when considered 

alone, will control. 

 

Middleton v. Klinger, 410 N.W.2d 184, 185-86 (SD 1987) (citing 17A C.J.S. Contracts § 

297, 127 (1963)). 

The emphasized portions of the paragraph relied upon by the Circuit Court (“no 

claim” and “full and final settlement”) have no legal significance whatsoever without the 

numerous references to the qualifying language regarding the parties’ marital property 

and property rights. In addition to improperly relying upon isolated language, the Circuit 

Court’s ruling requires that the five references to “property” and “property rights” in the 

operative recital paragraph be ignored.5  This is legal error in the proper construction of 

                                                           
5 Presumably not by accident, Judge Day echoed the parties’ extensive reference to 

“property” and “property rights” in the PDDA in issuing the Decree of Divorce, stating in 

part: “[t]he parties entered into a written Property Distribution and Divorce Agreement 

(“PDDA”) concerning property rights, which is on file herein and is accepted in evidence 
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contracts. “[W]e do not interpret language in a manner that renders a portion of 

the contract meaningless.  Instead, we interpret the contract to give a reasonable and 

effective meaning to all its terms.”  Coffee v. Coffey, 888 N.W.2d 805, 809 (SD 2016) 

(citations and internal quotations omitted).  Again, formatted in a manner to show the 

error of the Circuit Court’s ruling, the parties chose and agreed to the following specific 

language in the PDDA recital: 

• Julie shall be granted a Judgment of Divorce on the grounds of 

Richards’s adultery,  

• and further agree to a full, complete and final property settlement of all 

the property of the parties hereto;  

• and it is further understood and agreed that, other than the Agreement 

contained herein, that Julie shall have no claim against any property of 

the Defendant either now held or afterwards acquired;  

• and that the Richard shall have no claim against any property of Julie 

either now held or afterwards acquired; and  

• that this Agreement shall be in full and final settlement of all the 

property rights of the parties.  

 

Respectfully, it was legal error for the Circuit Court to take this language and find 

that it “unambiguously” served to release as-yet-pled civil tort claims against Seidel. 

There is no reference to marital conduct, injuries, damages, claims, or cases of action, nor 

even a mention of “release.” The court simply, and improperly, re-wrote the parties’ 

agreement to include a release of tort claims that is not stated or even implied by the plain 

language. 

A well-known principle of construction, applicable to statutes and contracts alike, 

is expressio unius est exclusio alterius, or the express mention of one thing implies the 

exclusion of another, which requires courts to conclude that an omission of a contract 

                                                           

and which appears to be a fair and equitable adjustment of the property rights and the 

parties.”   
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term was intentional. Copeland v. Home Grown Music, Inc., 358 Ga. App. 743, 743, 856 

S.E.2d 325, 328 (2021); Aman v. Edmunds Cent. Sch.Dist.No. 22-5, 494 N.W.2d 198, 

200 (SD 1992).   The parties’ repeated use of the word “property” in terms of interests 

disclaimed or matters settled pursuant to the PDDA clearly indicates, by exclusion, that 

other interests, including civil tort claims were not part of the parties’ Agreement. 

The Circuit Court’s citation and reliance upon the Henry case is misplaced.  In 

Henry v. Henry, 534 N.W.2d 844 (SD 1995), the Court found a wife to have released her 

tort claim for battery and intentional infliction of emotional distress that arose after the 

filing for divorce, but before the signing of the judgment and decree for divorce.  This 

Court noted, “despite the potential for entertaining such a claim [tort for inter alia assault 

by a spouse], … Lois waived that opportunity by signing a release in the parties’ 

settlement agreement.” Id. at 847.  The Court continued stating, “[t]he provision at issue 

in the decree provided that each party releases the other ‘from any and all rights, claims, 

demands or obligations arising out of or by virtue the marital relation.’ A clear reading 

of this agreement between the parties shows that they were settling all pre-divorce 

claims.”  Id. (emphasis added). Nowhere in the present PDDA does there appear 

language that “releases … any and all rights, claims, demands or obligations arising out 

of or by virtue of the marital relation.”  In fact, the word “release” does not appear in the 

relied-upon recital at all.  Henry’s broad release language stands in stark contrast to the 

present Agreement which is plainly and expressly limited to marital property issues.   

In interpreting the meaning of contracts, words matter.  It is the specific language 

of an agreement that this Court has focused on in these cases to determine intent, not the 

mere fact that there was an agreement or stipulation signed in a divorce proceeding. 
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Henry’s “release” of “any and all rights, claims, demands or obligations arising out of or 

by virtue of the marital relation” stands in stark contrast to the present Agreement which 

states in a mere recital that the same “shall be in full and final settlement of all the 

property rights of the parties.” The obvious difference between “release of any and all 

rights, claims . . . arising out of . . . the marital relation” and “full and final settlement of 

all the property rights of the parties” demonstrates that Henry is neither controlling or 

even instructive.  

In contrast of Henry stands the case of Gassman v. Gassman, 296 N.W.2d 

518,522 (S.D. 1980) cited by this Court in Henry.  The Court stated in Henry that, “[t]his 

court, in Gassman v. Gassman, acknowledged that a spouse can bring a civil suit for 

damages caused by tortious conduct of the other spouse.  In Gassman the record was 

barren of a settlement agreement which was entered into by the parties containing a 

mutual release for pre-divorce conduct.” Henry, 534 N.W.2d at 847.  Here, like in 

Gassman, there is no language containing “a mutual release for pre-divorce conduct.”   

In the recital portion of the PDDA relied upon by Seidel and the Circuit Court, the 

parties agreed to “a full, complete and final property settlement of all the property of the 

parties hereto; and it is further understood and agreed that, other than the Agreement 

contained herein, that Julie shall have no claim against any property of the Defendant 

either now held or afterwards acquired; and that the Richard shall have no claim against 

any property of Julie either now held or afterwards acquired; and that this Agreement 

shall be in full and final settlement of all the property rights of the parties.”  Giving the 

parties’ words their plain and ordinary meaning as required, the “complete and final 

property settlement of all of the property of the parties” means what it says – the 
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“settlement” was limited to the “all of the property of the parties.”  Julie agreed that she 

would have “no claim against any property” of Seidel.  As the title to the agreement 

suggests (“Property Division and Divorce Agreement”), “property” and “property rights” 

means marital property and assets. The only exhibit was a list of property each was to 

receive. Julie’s civil tort claims against Seidel arising out of his attack and assault are 

neither marital property/assets, nor marital property rights as those words are commonly 

understood and used in the PDDA.6 To interpret the PDDA as a broad and general release 

of civil tort claims is legal error.   

 Finally, although an issue for the Court as a matter of law, evidence of the parties’ 

intent from a “plain reading” of the PDDA as preserving and not releasing Julie’s civil 

tort claims can be found in statements and admissions from Seidel’s counsel.  The PDDA 

was introduced into evidence in the criminal trial to allow Seidel’s counsel to advance 

Seidel’s theory that Julie’s criminal complaint was not credible and simply an effort to 

extract financial gain from Seidel. 

Attorney Tim Rensch: Pg. 1058; lines 23-25: “And they did it with stipulation, 

and there was not a trial. And what does she retain?  She still has the right to sue 

him for all of this.” 

 

Attorney Tim Rensch Pg. 1059; lines 4-7: “She still has the right to sue him 

civilly for all of this. So you want to talk about bias and motivation and money 

coming into play.  Money makes people do strange things.   

 

APP 058-059. Seidel’s counsel was referring to the exact same PDDA before the Circuit 

Court. This is the reason Seidel did not submit the affidavit of Mr. Rensch to the Motion 

for Summary Judgment to support a supposed release in the PDDA.  This is the reason 

Seidel did not submit the affidavit of Seidel’s divorce attorney Ronda Miller. This is the 

                                                           
6 Even if somehow civil tort claim against Seidel were Julie’s property right, nothing of the sort is 

identified or referenced in the PDDA or joint property exhibit.  
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reason there is no affidavit from Seidel himself claiming the PDDA was a general 

release.  Seidel admitted, through his legal counsel, what everyone knew and knows 

based upon a plain reading of the language used by the parties - there was no release of 

civil claims arising out of Seidel’s attack in the PDDA and Julie “still has the right to sue 

him civilly for all of this.” Id. 

For these reasons, the Circuit Court’s Order granting summary judgment  

 

based on an alleged release of claims should be reversed.   

 

C. To the extent the PDDA is ambiguous on the issue, the 

uncontroverted evidence is that the parties did not intend to include 

release of civil tort claims  

 

Both parties below contended that the PDDA was unambiguous with respect to 

alleged release of tort claims. That said, the law regarding ambiguity of contracts 

supports reversal. "When the meaning of contractual language is plain and unambiguous, 

construction is not necessary." Pesicka v Pesika, 2000 S.D. 137, ¶ 6, 618 N.W.2d at 726 

(citing Alverson v. Northwestern Nat.'l. Cas. Co., 1997 S.D. 9, ¶ 8, 559 N.W.2d 234, 

235). This is because "the intent of the parties can be derived from within the four corners 

of the contract." Vander Heide v. Boke Ranch, Inc., 2007 S.D. 69, ¶ 37, 736 N.W.2d 824, 

835 (citing Spring Brook Acres Water Users Ass'n, Inc. v. George, 505 N.W.2d 778, 780 

n.2 (S.D. 1993)). However, "[i]f a contract is found to be ambiguous the rules of 

construction apply." Pesicka, 2000 S.D. 137, ¶ 6, 618. 

 "A contract is not rendered ambiguous simply because the parties do not agree on 

its proper construction or their intent upon executing the contract." Vander Heide, 2007 

S.D. 69, ¶ 37, 736 N.W.2d at 836 (quoting Pesicka, 2000 S.D. 137, ¶ 10, 618 N.W.2d at 

727). Instead, "a contract is ambiguous only when it is capable of more than one meaning 
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when viewed objectively by a reasonably intelligent person who has examined the 

context of the entire integrated agreement." Id. (quoting Pesicka, 2000 S.D. 137, ¶ 10, 

618 N.W.2d at 727). Further, "whether the language of a contract is ambiguous is 

a question of law for the court, which is reviewable de novo." LaMore Rest. Grp., LLC v. 

Akers, 2008 S.D. 32, ¶ 31, 748 N.W.2d 756, 765 (citing All Star Constr. v. Koehn, 2007 

S.D. 11, ¶ 33, 741 N.W.2d 736, 744). 

If a writing is found to be ambiguous, parol evidence "is admissible to explain the 

instrument." LaMore Rest. Grp., 2008 S.D. 32, ¶ 30, 748 N.W.2d at 764 (quoting Jensen 

v. Pure Plant Food Int'l Ltd., 274 N.W.2d 261, 264 (S.D. 1979)). However, "parol or 

extrinsic evidence may not be admitted to vary the terms of a written instrument or to add 

or detract from the writing." Arrowhead Ridge I, LLC v. Cold Stone Creamery, Inc., 2011 

S.D. 38, ¶ 13, 800 N.W.2d 730, 734 (quoting Brookings Mall, Inc. v. Captain Ahab's, 

Ltd., 300 N.W.2d 259, 262 (S.D. 1980)). Thus, parol evidence "is resorted to where 

the ambiguity may be dispelled to show what the parties meant by what they said but not 

to show that they meant something other than what they said." Id. (quoting Brookings 

Mall, 300 N.W.2d at 262).   

 To be clear, Julie does not believe the PDDA is ambiguous with respect to an 

alleged release of unpled civil tort claims arising out of Seidel’s attack. As stated above, 

Julie believes the PDDA unambiguously limits any reference to settlement or disclaiming 

of the parties’ interests to marital property and assets.   

Conceivably, however, the PDDA language cited and relied upon the Circuit 

Court – that “Julie shall have no claim against any property of the Defendant either now 

held or afterwards acquired…and that this Agreement shall be in full and final settlement 
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of all the property rights of the parties[]” – may be capable of more than one meaning. 

For the sake of argument only, the specific question would be whether the parties 

intended this language to be a general release of Julie’s civil tort claims arising out of 

Richard’s attack.  The only evidence presented below regarding the parties’ intent is as 

stated above, to wit, Julie retained any and all civil causes of action following the 

execution of the PDDA and Decree of Divorce incorporating the same.   Specifically 

referring to the PDDA, Seidel’s criminal defense attorney stated to the jury that the 

divorce was concluded “by stipulation,” rather than trial, and that pursuant to that 

stipulation Julie “retain[ed]” the right under the PDDA “to sue him civilly for all of this 

[criminal charges including domestic assault, kidnapping and rape].”  In addition to being 

uncontroverted evidence of the parties’ intent, counsel’s statement is tantamount to an 

admission.  See Tunender v. Minnaert, 1997 SD 62, 563 N.W.2d 849, ¶ 21. 

This undisputed record of the parties’ intent was confirmed in this Court’s 

unanimous affirmance of Seidel’s criminal conviction and sentence.  The Court noted 

that “[t]he overarching theory of the defense was the J.S. engaged in all of these acts in 

order to use them as a basis for obtaining a more favorable divorce settlement or a 

monetary award against Richard in a civil lawsuit.”  State v Seidel, 953 N.W.2d 301, 310 

n5 (SD 2020). On the specific issue of release of claims in the PDDA, the Court upon 

review of the record confirmed: 

 Appellate counsel’s argument further overlooks the fact that J.S.’s divorce 

attorney ultimately acknowledged that J.S. would not waive her right to 

bring a civil suit against Richard and that nothing prevented her “from 

filing a lawsuit tomorrow[.]” 

 

This Court had the admission of counsel and the PDDA in front of it in criminal 

trial before these pronouncements. To the extent there is an ambiguity with respect to 
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release of civil tort claims in the PDDA, the only evidence of the parties’ intent is in the 

negative.  It is no surprise that not a single person, including Seidel himself, was willing 

in the summary judgment proceedings to swear out an affidavit supporting the contention 

of alleged release. To the extent resort to extrinsic evidence to determine the parties’ 

intent is necessary, the undisputed evidence resolves the ambiguity in favor of Julie – the 

PDDA did not serve to release her civil tort claims.  For these additional or alternative 

grounds, the Circuit Court should be reversed.   

D. Judicial Estoppel Precludes Seidel’s Claim of Release  

As stated, Seidel took one position with respect to the PDDA in his criminal 

proceedings, and now is taking the exact opposition position in the present matter.  In the 

criminal trial, Seidel used the PDDA and other testimony as part of his “overarching 

theory of the defense” that Julie’s criminal complaint was a means “for obtaining a more 

favorable divorce settlement or a monetary award against [him] in a civil lawsuit[,]” and 

that per his counsel Julie could “sue him anytime” for civil torts despite the execution of 

the PDDA.  In the present matter, Seidel is using the very same PDDA to claim that 

Julie’s civil tort claims raised herein were released as a matter of law.  This shocking 

about-face should not stand and Seidel should be estopped from putting forth an 

inconsistent position with respect to the PDDA. 

Judicial estoppel cannot be reduced to an equation, but courts will 

generally consider the following elements in deciding whether to apply the 

doctrine: the later position must be clearly inconsistent with the earlier 

one; the earlier position was judicially accepted, creating the risk of 

inconsistent legal determinations; and the party taking the inconsistent 

position would derive an unfair advantage or impose an unfair detriment 

to the opponent if not estopped. 
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Canyon Lake Park, L.L.C. v. Loftus Dental, P.C., 700 N.W.2d 729, 737 (SD 2005) 

(quoting Watertown Concrete Products, Inc. v. Foster, 2001 SD 79, ¶ 12, 630 N.W.2d 

108, 112-13 (additional citations omitted).  “Unlike collateral estoppel or equitable 

estoppel, judicial estoppel requires neither privity between the partis in the two 

proceedings nor detrimental reliance by the other party.”  Id. at 738.  “The gravamen of 

judicial estoppel is not privity, reliance, or prejudice.  Rather it is the intentional assertion 

of an inconsistent position that perverts the judicial machinery.”  Id., (quoting Rand G. 

Boyers, Comment, Precluding Inconsistent Statements:  The Doctrine of Judicial 

Estoppel, 80 Nw. U. L. Rev 1244, 1249 (1986)).   

The generally-considered elements support application of the doctrine in this case. 

First, Seidel obviously is taking a position in this matter with respect to the PDDA that is 

“clearly inconsistent” with his earlier position in the criminal proceeding.  Second, 

Seidel’s position that the PDDA did not serve to release civil tort claims and that he could 

be “sued any time for all of this” was fully allowed and accepted by the criminal trial 

court and this Court on appeal.  Although ultimately convicted, Seidel was permitted to 

introduce the PDDA into evidence, examine witnesses on the record and make a closing 

argument all in furtherance of his “overarching theory” that Julie retained her right to sue 

him civilly for the conduct charged in the criminal case. In that sense, Seidel’s position 

was very much accepted. Although not directly at issue, this Court in a published opinion 

recognized and confirmed Seidel’s contention that nothing prevailed Julie “from filing a 

lawsuit tomorrow.” It is highly inconsistent for the Circuit Court to dismiss Julie’s civil 

tort claims based upon the exact same document.  Julie was crossed examined extensively 

at the criminal trial. So too was her counsel questioned by Seidel’s counsel at the criminal 

https://plus.lexis.com/api/document/collection/cases/id/4GHY-DX50-0039-433Y-00000-00?cite=2005%20SD%2082&context=1530671
https://plus.lexis.com/api/document/collection/cases/id/4GHY-DX50-0039-433Y-00000-00?cite=2005%20SD%2082&context=1530671
https://plus.lexis.com/api/document/collection/cases/id/4GHY-DX50-0039-433Y-00000-00?cite=2005%20SD%2082&context=1530671
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trial who sought, successfully, to confirm that the PDDA did not serve to preclude civil 

claims by Julie. It is a perversion of justice and highly unfair to Julie for Seidel to attempt 

a complete about-face on the issue of release in the PDDA. Seidel’s effort to assert such 

wildly inconsistent positions on the same document “serves to pervert the judicial 

machinery.” Judicial estoppel should have been applied to deny Seidel’s motion for 

summary judgment.       

E. SDCL § 53-9-3 Precludes Seidel’s Claim of Release. 

As interpreted by the Circuit Court, the PDDA and the Court’s Amended 

Judgment and Decree of Divorce would constitute an illegal contract. SDCL § 53-9-3 

provides, “[a]ll contracts which have for their object, directly or indirectly, to exempt 

anyone from responsibility for his own fraud or willful injury to the person or property of 

another or from violation of law whether willful or negligent, are against the policy of the 

law.”  Based on such, Defendant’s attempt to utilize the PDDA as a contract to release 

him from his willful and intentional torts of intentional infliction of emotional distress, 

false imprisonment, and civil battery, would create a contract not contemplated by the 

parties and which is otherwise void as a matter of law.  That was precisely the holding in 

Fix v. First State Bank of Roscoe, 559 F.3d 803 (8th Cir. 2009).   The facts of Fix are 

lengthy, but the timeline of when the alleged tort occurred and when the release was 

signed sheds light on the application of this statute. The Eighth Circuit Court of Appeals 

found that SDCL § 53-9-3 would prohibit release language from affecting the viability of 

intentional tort claims, concluding: 

[I]t is necessary to address whether the release she signed in favor of the 

Bank as part of the fraud settlement bars that claim. We conclude the 

release does not apply to this alleged tort claim.  South Dakota law 

prohibits a release which attempts to "exempt anyone from responsibility 
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for his own fraud or willful injury to the person . . . of another[.]" S.D. 

Codified Laws § 53-9-3; see also Holzer v. Dakota Speedway, Inc., 2000 

SD 65, 610 N.W.2d 787, 793 (S.D. 2000) ("[R]eleases that are construed 

to cover . . . intentional torts are not valid and are against public policy."). 

A claim for intentional infliction of emotional distress is an intentional tort 

claim, and thus would not be affected by the release Fix signed.  

 

Id. at 810. Fix is instructional for a number of reasons.  First, both here and in Fix, 

intentional torts exist.  Similarly, here, like in Fix, the torts occurred before the signing of 

a release, or in this case the PDDA (which is not a release).  Unlike the facts in this case, 

the release language in Fix was broad and sweeping wherein Fix “releases, acquits and 

forever discharges [Bank] and all of [Bank's] officers, directors, employees, 

representatives, agents and assigns, past or present, from any and all liability whatsoever, 

whether presently existing, known or unknown, contingent or liquidated, including all 

claims, demands, and causes of action of every nature which [Fix] has, or may claim to 

have, by reason of any transactions occurring between [Fix] and the above institution or 

persons.” Fix, supra.  Despite the broad sweeping release language, the Eighth Circuit 

Court of Appeals found that SDCL § 53-9-3 would prohibit the release from affecting the 

intentional tort claims.  See also Domson, Inc. v. Kadrmas Lee & Jackson, Inc., 2018 

S.D. 67, ¶ 15, 918 N.W.2d 396, 401 (“[i]t is well settled that ‘[a] contract provision 

contrary to an express provision of law or to the policy of express law . . . is unlawful.’" 

(citing SDCL § 53-9-3)); see also Hieb v. Opp, 458 N.W.2d 797, 798 (S.D. 1990) (Any 

contract which directly or indirectly exempts anyone from violation of the law, whether 

willful or negligent, is deemed to be against the policy of the law, S.D. Codified Laws § 

53-9-3, and any contract provision which is contrary to an express statute or to the policy 

of an express statute is unlawful).  Based upon both statute and case precedent Seidel 

cannot use the PDDA as a release to exempt his intentional conduct.  Applying the facts 
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of Fix to the facts of this case, it is clear that South Dakota law prohibits the use of the 

PDDA as a release of the intentional torts claims.  For this further and additional ground, 

the Circuit Court’s order granting summary judgment should be reversed.   

CONCLUSION 

For the reasons stated, Julie respectfully requests that the Circuit Court’s Order 

granting summary judgment in favor of Seidel be reversed, that this Court declare that the 

PDDA did not serve to release Julie’s herein claims as a matter of law, and remand this 

matter for further proceedings.   

REQUEST FOR ORAL ARGUMENT 

Julie hereby requests oral argument.  

Dated this 5th day of August, 2021. 

      CLAYBORNE, LOOS & SABERS, LLP 

 

 

 

       

/s/ Michael C. Loos 

      MICHAEL K. SABERS 

      MICHAEL C. LOOS 

2834 Jackson Blvd., Suite 201  

PO Box 9129 

Rapid City, SD 57709-9129 

(605) 721-1517 

Attorneys for the Appellant/Plaintiff 
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PRELIMINARY STATEMENT 

For the convenience of the Court, Appellee Richard Seidel will be referred to as 

“Richard”; Appellant Julie Niemitalo will be referred to as “Julie”; documents from the 

record of the Perkins County Clerk of Court for 52CIV19-31 are cited as “R.___”; the 

Order on Defendant’s Motion for Summary Judgment and Motion for Substitution of 

Counsel, which is found at R. 572-73 (App. 20-21), is referred to as “Order Granting 

Summary Judgment”; the May 20, 2021 Letter Opinion denying Plaintiff’s Motion for 

Reconsideration, which is found at R. 756-58 (App. 22-24), is referred to as “Denial of 

Motion for Reconsideration”; and the Appendix is cited as “App. ___”.  All citations are 

followed by appropriate page and paragraph designations. 

JURISDICTIONAL STATEMENT 

The Circuit Court of the Fourth Judicial Circuit, through the Honorable Michelle 

Comer, entered the Order Granting Summary Judgment in favor of Defendant Richard 

Seidel on April 29, 2021.  R. 572-73 (App. 20-21).  A Motion for Reconsideration filed 

by Plaintiff Julie Niemitalo was denied on May 20, 2021 through a letter opinion of the 

Court.  R. 756-58 (App. 22-24).  Notice of Entry of the Order Granting Summary 

Judgment was filed with the Clerk of Court and served upon counsel on May 3, 2021, and 

Notice of Entry of the May 20, 2021 Denial of Motion for Consideration was filed with 

the Clerk and served upon counsel on May 27, 2021.  R. 574-77, 759-62.  Julie filed a 

Notice of Appeal on May 27, 2021.  R. 763-64.  The Order Granting Summary Judgment 

is a final, appealable order and this Court has jurisdiction pursuant to SDCL 15-26A-3(1) 

and (2). 
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STATEMENT OF LEGAL ISSUE AND AUTHORITIES 

ISSUE:  Whether the circuit court correctly granted summary judgment in favor 

of Richard by determining that parties’ divorce settlement agreement 

entered into between Richard and Julie barred Julie’s current lawsuit. 

 

The circuit court correctly granted Richard’s Motion for Summary Judgment 

because the divorce settlement agreement bars Julie from bringing the current lawsuit that 

seeks Richard’s property and is predicated upon facts occurring over one year prior to 

Julie’s signing of the divorce settlement agreement. 

• Aggregate Construction, Inc. v. Aaron Swan & Associates, Inc.,  

2015 SD 79, 871 N.W.2d 508 

• Henry v. Henry, 534 N.W.2d 844 (S.D. 1995) 

• Richardson v. Richardson, 2017 S.D. 92, 906 N.W.2d 369  

 

STATEMENT OF THE CASE 

On September 13, 2019, Plaintiff Julie Niemitalo filed a Complaint alleging four 

causes of action against Richard Seidel and requesting an amount exceeding $10,000,000 

in compensatory and punitive damages, as well as medical expenses and other fees and 

costs.  R. 2-6.  On January 15, 2021, Julie filed a Motion for Partial Summary Judgment, 

arguing that Richard’s liability for two of her civil claims and her entitlement to punitive 

damages had been established through his prior criminal convictions of certain crimes.  

See R. 69-72, 73-89.  Richard filed a competing Motion for Summary Judgment as to his 

affirmative defense of release, contending that his and Julie’s divorce settlement 

agreement (which had been entered into after the alleged incident upon which Julie’s 

causes of action are based) barred this civil lawsuit.  R. 371-421.  The circuit court 

granted Richard’s Motion, ruling that the plain language of the Agreement foreclosed 

Julie’s civil suit.  R. 572-73 (App. 20-21).  Julie filed a Motion for Reconsideration, 

which the circuit court denied and expanded upon its initial ruling that the divorce 
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settlement agreement was unambiguous.  R. 630-45, 756-58 (App. 22-24).  Julie now 

appeals the circuit court’s Order Granting Summary Judgment. 

STATEMENT OF THE FACTS 

In September 2017, Plaintiff Julie Niemitalo contacted Attorney Michael Sabers 

to pursue a divorce against her husband, Richard Seidel and a Complaint was filed later 

that month.  R. 446-47.  While the divorce proceeding was ongoing, in November 2017, 

Julie contacted law enforcement and alleged that Richard had kidnapped and physically 

and sexually assaulted her.  See generally State. v. Seidel, 2020 SD 73, 953 NW.2d 301.  

Richard was indicted for charges of rape, aggravated assault, commission of a felony 

while armed with a firearm, and alternative counts of kidnapping.  Id. ¶ 14.  Richard 

pleaded not guilty and exercised his right to a jury trial on these charges.  Id.  Perkins 

County State’s Attorney Shane Penfield, along with Scott Roetzel, Assistant Attorney 

General, prosecuted the action on behalf of the State of South Dakota.1  See Appellant’s 

Appendix p. 044. 

The parties reached a settlement in the divorce proceeding.  See R. 664-82 (App. 

1-20).  On December 3, 2018, Julie and Richard entered into a Property Distribution and 

Divorce Agreement (“Agreement”) and their divorce was finalized shortly thereafter.  Id.  

The Agreement addressed a number of general divorce matters, including but not limited 

to the grant of divorce, alimony, the division of property, restoration of maiden name, and 

releases.  Id.  The Agreement specifically set forth the following: 

The parties hereto, being husband and wife, and being unable to 

continue such relationship, hereby agree to an immediate 

                                                 
1 Contrary to Julie’s contention (lacking record citation) that the case was prosecuted by 

former Attorney General Marty Jackley, he did not participate in that prosecution.  See 

Appellant’s Appendix p. 044. 
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separation and that Julie shall be granted a Judgment of Divorce on 

the grounds of Richard’s adultery, and further agree to a full, 

complete and final property settlement of all the property of the 

parties hereto; and it is further understood and agreed that, other 

than the Agreement contained herein, that Julie shall have no claim 

against any property of [Richard] either now hold [sic] or 

afterwards acquired; and that the [sic] Richard shall have no claim 

against any property of Julie either now held or afterwards 

acquired; and that this Agreement shall be in full and final 

settlement of all the property rights of the parties. 

 

R. 664 (App. 1) (emphasis added).  Pursuant to the terms of the Agreement, Julie agreed 

to: 

both hold harmless, and indemnify, Richard from the following 

personal debts and liabilities, to include but not be limited to any 

attorney’s fees and costs incurred in any actions regarding any of 

the liabilities identified below 

 

1. All debt held solely in Julie’s name unless set forth otherwise 

herein, including but not limited to credit cards; 

 

2. All medical bills incurred for treatment to Julie; . . .  

R. 668 (App. 5) (emphasis added).  Later within the Agreement, Julie and Richard 

“agree[d], represent[ed], and warrant[ed] to the other that each party has made a full and 

complete disclosure of all financial matters, and that no assets or liabilities have been 

secreted or hidden from the other party.”  R. 675-76 (App. 12-13).  Julie also received a 

lump sum alimony payment. See R. 672-73 (App. 9-10). 

In July 2019, a jury trial was held on the criminal charges against Richard.  See 

Seidel, 2020 SD 73, ¶ 14, 953 NW.2d 301, 308.  Julie’s divorce attorney, Mr. Sabers, 

was subpoenaed to testify as the State’s witness and was the last witness to speak to the 

jury during the criminal trial.  See R. 445-64.  Attorney Sabers testified that because of 

the pending criminal charges against Richard, Attorney Sabers “changed what we were 

asking for and how[,]” for purposes of the divorce proceeding.  R. 449.  Attorney 
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Sabers stated that “what I tried to do is get Julie more liquid or more assets upfront just 

in case whatever the jury does here today.”  R 449-50.  According to Attorney Sabers, 

“the easiest way of saying it is I didn’t know what was going to happen to Mr. Seidel, 

and so I couldn’t plan that there could be a long period of time to try to equalize what 

the parties had.”  R 450.  In response to the question “So you left some on the table 

because of this?” Attorney Sabers replied, “Because there was more upfront, yes.” R. 

450.  The following exchange clarified Attorney Sabers’ response: 

Q: (BY MR. ROETZEL, continuing) But, ultimately, the criminal 

case, the case we're dealing with here did have a negative impact on 

the divorce proceeding? 

 

A: In my opinion, we took a discount. 

 

R. 452.  Attorney Sabers testified that ultimately, Julie “got less than half” of what she 

would have received if the criminal event had not happened.  R. 453.  While the jury 

returned a not guilty verdict on Count 1- Kidnapping First Degree, it returned a guilty 

verdict as to the alternative kidnapping count as well as the other charges.2  See Seidel, 

2020 SD 73, ¶ 16, 953 N.W.2d at 306.  

Prior to Richard’s sentencing, and after her divorce attorney’s testimony that 

Julie “left [money] on the table” in the divorce settlement because of the criminal 

charges against Richard, Julie (through the same attorney) initiated this civil action, 

alleging Intentional Infliction of Emotional Distress, Negligent Infliction of Emotional 

Distress, False Imprisonment, and Civil Battery, and requesting not less than 

                                                 
2 Richard appealed to the South Dakota Supreme Court, which affirmed his conviction 

and sentence on December 30, 2020.  See State v. Seidel, 2020 SD 73, 953 N.W.2d 301.  

Richard continues to maintain his innocence, and for that reason, he uses the term 

“allegations” throughout this Brief.  
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$10,000,000 in compensatory and punitive damages, as well as past and future medical 

expenses among other things.  R. 2-6, 450.  Julie subsequently filed a Motion for Partial 

Summary Judgment, arguing that Richard’s liability has already been established for 

purposes of this civil case through the criminal convictions and that the sole question 

remaining is damages.  R. 69-89. 

 Richard filed his own Motion for Summary Judgment, arguing that the 

unambiguous plain language of the Agreement foreclosed this civil action.  See R. 371-

421.  Richard also filed a Motion to Remove Julie’s counsel from this matter based 

upon the fact that Julie’s counsel, who had also served as Julie’s divorce counsel, is a 

necessary witness in this proceeding.  See R. 296-99, 520-24.  Richard noted that if the 

Court were to find the language of the Agreement ambiguous, parol evidence - 

including Julie’s counsel’s knowledge of the underlying circumstances of the 

Agreement – is crucial.  See R. 520-24.  Julie, through her counsel, objected to the 

Motion. R. 491-501. 

After a hearing and supplemental briefing, the circuit court granted Richard’s 

Motion for Summary Judgment, which in turn, rendered moot the Motion to Remove 

Julie’s divorce counsel as well as Julie’s own Motion for Partial Summary Judgment.  

R. 562-74, 579-629.  The court concluded that the Agreement unambiguously 

precluded Julie’s civil suit.  R. 572-73 (App. 20-21).  Specifically, the court concluded 

that “the settlement agreement and subsequent divorce decree that dissolved the 

marriage between the parties is unambiguous in its statement that ‘Julie shall have no 

claim against any property of the Defendant either now held or afterwards acquired . . . 

and that this Agreement shall be in full and final settlement of all the property rights 



 

7 

 

of the parties.’”  R. 572 (App. 20).  

In her initial response to Richard’s Motion for Summary Judgment, Julie had 

solely argued that the Agreement was unambiguous in not foreclosing her civil claim.  

R. 484, 757 (App. 23).  After receiving the ruling not in her favor, Julie filed a Motion 

for Reconsideration.  R. 630-45.  In her Motion for Reconsideration, Julie presented the 

new arguments of judicial estoppel and illegal contract but provided no reason as to 

why those arguments were not, or could not have been, presented in her initial 

response.  R. 632-45.  While Richard responded to the Motion for Reconsideration, 

Richard objected to any consideration of new argument and evidence as it was 

submitted in violation of the Court’s summary judgment procedure.  R. 686-91.  The 

court held a hearing on Julie’s Motion for Reconsideration but ultimately declined to 

reconsider its Order Granting Summary Judgment in favor of Richard.  R. 756-58 (App. 

22-24).  Julie appeals the circuit court’s ruling and submitted her Appellant’s Brief to 

this Court on August 5, 2021.  Richard now responds, requesting this Court to affirm 

the circuit court’s decision.      

 

[REMAINDER OF PAGE INTENTIONALLY BLANK]  
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ARGUMENT 

ISSUE:  Whether the circuit court correctly granted summary judgment in favor 

of Richard when determining that Julie’s civil case is barred through the 

unambiguous language in the Agreement.3 

 

While Julie seems to take an impassioned jury trial approach in her argument to 

this Court, today’s case is simply one of contract interpretation controlled by the plain 

language of the Agreement and established legal precedent.  The Agreement bars Julie’s 

civil lawsuit seeking Richard’s property (to the tune of at least $10,000,000 and for past 

and future medical expenses) based upon events allegedly occurring prior to the 

Agreement.4  As stated by the circuit court, “the settlement agreement and subsequent 

divorce decree that dissolved the marriage between the parties is unambiguous in its 

statement that ‘Julie shall have no claim against any property of [Richard] either now 

                                                 
3 Julie listed the following as a second issue in her Statement of Legal Issues:  “Whether 

the Circuit Court erred in denying Plaintiff’s Motion for Reconsideration of its Summary 

Judgment ruling.”  See Appellant’s Brief at 1.  A court’s ruling on a motion for 

reconsideration is reviewed under an abuse of discretion standard.  See Jenco, Inc. v. 

United Fire Group, 2003 SD 79, ¶¶ 21-22, 666 N.W.2d 763, 768.  The denial of the 

Motion for Reconsideration was appropriate because Julie already had an opportunity 

through the summary judgment procedure to present the arguments made in her later 

Motion for Reconsideration.  The arguments and evidence submitted along with Julie’s 

Motion for Reconsideration were readily available to Julie at the time the summary 

judgment pleadings were filed and at the time of the hearing.  See R. 686-90.  Allowing 

previously available argument and evidence to be presented through a motion for 

reconsideration of a summary judgment decision would allow parties to circumvent the 

summary judgment procedure set forth in SDCL 15-6-56.   

 

While the Court’s reasoning in its Letter Decision denying reconsideration certainly 

expands upon its initial reasoning, and such supplemental reasoning is certainly 

appropriate for review by this Court, Julie provides no independent basis for a challenge. 

 
4 The court’s interpretation of the Agreement is reviewed de novo as a question of law.  

See Coffey v. Coffey, 2016 S.D. 96, ¶ 8, 888 N.W.2d 805, 808 (“Divorce stipulations are 

governed by the rules of contract; their interpretation is a matter of law for the courts to 

decide” and “[c]ontract interpretation is a question of law reviewed de novo”).   
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held or afterwards acquired . . . . and that this Agreement shall be in full and final 

settlement of all the property rights of the parties.’”  R. 572-73 (App. 20-21) (emphasis 

in original).  The court later emphasized that the Agreement did not contain a reservation 

of claims and that it “is replete with language that this was a release[,]” specifically 

pointing out that Julie had agreed to pay all of her medical bills and that Julie “received a 

lump sum nonmodifiable alimony amount of $750,000 ‘intended as a final adjustment of 

mutual rights and obligation and is an absolute judgment.’”  See R. 757 (App. 23).  The 

court also highlighted that the Agreement included language that it “constitutes the sole, 

exclusive and entire agreement between the parties. . . . .” and that “each party 

acknowledges that this Agreement has been entered into of his or her own volition, with 

full knowledge of the facts and full information as to the legal rights and liabilities of 

each.  Each party believes the Agreement to be reasonable under the circumstances.”  Id.  

Ultimately, the court correctly concluded that Julie’s lawsuit was barred and its decision 

should be upheld.  Id. 

A. The plain language of the release unambiguously bars Julie’s lawsuit. 

 

 “A release is a contract, and if a contract is unambiguous, [the Court is to] rely on 

the language of the contract to ascertain and give effect to the parties’ intent.”  Gores v. 

Miller, 2016 S.D. 9, ¶ 8, 875 N.W.2d 34, 36-37 (citing Fenske Media Corp. v. Banta 

Corp., 2004 S.D. 23, ¶ 8, 676 N.W.2d 390, 393).  “If the language [of a release] is 

unambiguous, neither the releasor’s subjective intent nor the failure to obtain full 

satisfaction in the settlement governs:  the terms of the release control.”  Gores, 2016 SD 

9, ¶ 8, 875 N.W.2d at 37 (citing Flynn v. Lockhart, 526 N.W.2d 743, 746 (S.D. 1995)); 

see also Aggregate Const. Inc. v. Aaron Swan & Assoc., Inc., 2015 SD 79, ¶ 13, 871 
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N.W.2d 508, 512 reh’g denied (Dec. 7, 2015); Frost v. Williams, 2 S.D. 457, 50 N.W. 

964 (1892).  A party who pleads a release as an affirmative defense only bears the burden 

to plead and prove the existence of a valid release and does not need to “prove separate 

consideration to avail [themselves] of the release.”  Flynn, 526 N.W.2d at 745; SDCL 15-

6-8(c).  In addition, summary judgment is an appropriate tool to dismiss claims barred by 

a release.  Nelson v. Schellpfeffer, 2003 S.D. 7, ¶ 14, 656 N.W.2d 740, 744; Aggregate 

Const. Inc., 2015 S.D. 79, 871 N.W.2d 508.  

South Dakota law provides that a written contract “supersedes all the oral 

negotiations or stipulations concerning its matter which preceded or accompanied the 

execution of the instrument.”  See SDCL 53-8-5.  A party may not use parol evidence to 

vary, contradict, or add to a contract, including a release, which has been reduced to a 

writing that is clear, definite, and complete.  Northwestern Public Service Co. v. Chicago 

& N. W. Ry. Co., 210 N.W.2d 158, 484 (S.D. 1973).  In fact, the Supreme Court has 

noted that a party to an unambiguous release cannot offer his or her attorney’s alleged 

remarks about the release’s effect so as to vary the terms of the release.5  Flynn, 526 

N.W.2d at 746.  Rules of contract interpretation apply to releases, including that courts 

                                                 
5 In Flynn v. Lockhart, 526 N.W.2d 743 (S.D. 1995), a party attempted to avoid a release 

by claiming that “her attorney failed to explain all its consequences, noting that she never 

would have signed it had she known [the other party] would be discharged.”  Id. at 746.  

In rejecting her efforts, this Court pointed to the general principle that “one who accepts a 

written contract is conclusively presumed to know its contents and to assent to them, in 

the absence of fraud, misrepresentation, or other wrongful act by another contracting 

party.”  Id. (emphasis in original).  It seems to follow that this general principle would be 

even more forceful if the attorney’s alleged remarks came from the attorney that had 

drafted, or was involved in the drafting of the agreement.  Cf.  Coffey v. Coffey, 2016 SD 

96, ¶ 9, 888 N.W.2d 805, 809 (quoting Advanced Recycling Sys., LLC v. Se. Props. Ltd. 

P’ship, 2010 S.D. 70, ¶ 19, 787 N.W.2d 778, 785)) (“This Court has said that 

‘ambiguities arising in a contract should be interpreted and construed against the 

scrivener.’”).  

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973117814&pubNum=0000595&originatingDoc=NEF1A51E00A3B11DCA70DD4F7C18D1D6E&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973117814&pubNum=0000595&originatingDoc=NEF1A51E00A3B11DCA70DD4F7C18D1D6E&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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are to give a reasonable and effective meaning to all terms of a release.  Nelson, 2003 

S.D. 7, ¶ 14, 656 N.W.2d at 744; see also Henry v. Henry, 534 N.W.2d 844, 846 (S.D. 

1995) (“[W]hen asked to interpret a property settlement agreement, a trial court applies 

contract principles.”).  Notably, a contract is not rendered ambiguous simply because the 

parties do not agree on its proper construction or their intent upon executing the contract. 

See Coffey, 2016 S.D. 96, ¶ 9, 888 N.W.2d at 809 (quoting Dowling Family P'ship v. 

Midland Farms, 2015 S.D. 50, ¶ 13, 865 N.W.2d 854, 860 (quoting Pesicka v. Pesicka, 

2000 S.D. 137, ¶ 10, 618 N.W.2d 725, 727)). 

Julie’s primary position in arguing that the circuit court erred in its interpretation 

is that the release in the Agreement is not a release at all and that the Agreement was 

merely a division of property between the parties.  Appellant’s Brief at 13-16.  The plain 

meaning of the language within the Agreement, however, confirms that Julie has released 

Richard from this civil lawsuit based upon events allegedly occurring prior to the release.  

As stated above, the Agreement provides: “Julie shall have no claim against any property 

of [Richard] either now hold [sic] or afterwards acquired[.]”6  Yet, Julie has yet to 

address how a lawsuit seeking at least $10,000,000 from Richard is not a claim against 

Richard’s funds, assets, or any other property either owned by Richard at the time of the 

divorce or later acquired.   

                                                 
6 In support of her argument that the scope of the Agreement is very narrow, Julie points 

out that the Agreement, and this phrase in particular, does not contain the word “release”, 

stating that “[t]here is no reference to Julie releasing any civil causes of action against 

Seidel[.]”   See Appellant’s Brief at 13.  See also Appellant’s Brief at 16 (“There is no 

reference to marital conduct, injuries, damages, claims, or cases of action, nor even a 

mention of ‘release.’”), 17 (“In fact, the word ‘release’ does not appear in the relied-upon 

recital at all.”).  Under Julie’s position, it is unclear what, if any, effect would be given to 

the provision that “Julie shall have no claim against the property now held or afterwards 

acquired[.]”  See R. 664 (App. 1).   
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The Agreement’s use of “shall have no claim” needs no further explanation.  

Also, “property” is defined as “something owned or possessed[.]”  See “Property”, 2a, 

Merriam Webster Online Dictionary, available at https://www.merriam-

webster.com/dictionary/property (last visited Sept. 19, 2021).  This lawsuit is precisely 

that:  Julie is seeking Richard’s property for alleged events occurring prior to her of 

signing the Agreement.  As an example, through the Agreement, Julie specifically 

“divest[ed] herself of all ownership interest [of certain entities] in favor of Richard[,]” but 

a $10,000,000 or more judgment against Richard would certainly reverse that negotiated 

term of the Agreement.  See, e.g., R. 670 (App. 7), 671 (App. 8).   

Julie contends that the Agreement simply divided the marital property owned by 

the parties, providing that “[t]o state the obvious, . . . the parties were agreeing to a 

marital property settlement, with each of them in that context disclaiming any interest in 

or to the property awarded by stipulation to the other – nothing more.”  Appellant’s Brief 

at 14.  That contention, however, continues to ignore the language within the Agreement, 

which states that Julie shall have no claim against any property of the Defendant either 

now held or afterwards acquired.”  R. 664 (App. 1) (emphasis added); Accord Tveidt v. 

Zandstra Const., 2007 S.D. 120, ¶ 7, 742 N.W.2d 55, 58 (quoting In re Dissolution of 

Midnight Star Enterprises, L.P. ex rel. Midnight, 2006 SD 98, ¶ 12, 724 N.W.2d 334, 

337) (“An interpretation which gives a reasonable and effective meaning to all the terms 

is preferred to an interpretation which leaves a part unreasonable or of no effect.”) 

(emphasis added).  Thus, while Julie points to Exhibit A of the Agreement as containing 

a list of the only property affected by the Agreement, her contention is contrary to the 

actual terms of the Agreement.  See Appellant’s Brief at 13-14, 19. 
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The implications of the word “property” in a release analyzed by this Court in 

Richardson v. Richardson, 2017 S.D. 92, 906 N.W.2d 369, supports the circuit court’s 

decision in this case.  In Richardson, the parties were divorced on “the grounds of 

irreconcilable differences, reserving by stipulation the right to bring other nonproperty 

causes of action against him.”  Id. ¶ 1 (emphasis added).  Yet in this case, there is no 

discussion of “property” or “nonproperty” causes of action in the Agreement.  Instead, 

the Agreement requires that Julie “shall have no claim against any property” of Richard.  

There is an important distinction between a property cause of action and a claim against 

property now owned or afterwards acquired by Richard.  Here, Julie released Richard 

from the latter.  Julie’s efforts to now seek a claim against Richard’s property must be 

rejected.   

B. The Agreement as a whole supports the interpretation of the release. 

 

Contrary to Julie’s position that the Agreement was limited to dividing property 

between Julie and Richard, the Agreement addressed a number of other topics, including 

but not limited to the grant of divorce, alimony, restoration of maiden name, and releases.  

R. 664-82 (App. 1-19).  And as addressed by the circuit court, not only does the plain 

language of the release within the Agreement bar this case, the overarching theme of the 

Agreement supports that this civil case is barred.  The Agreement was to be a “full and 

final settlement of all the property rights of the parties.” See R. 572 (App. 20) (emphasis 

in original).  The Agreement also indicated that Julie and Richard “hereby mutually 

release and waive any and all right, title and interest accruing by operation of law or 

under any statute now or hereafter enforced, or otherwise, to participate in the separate 

estates and property of each other, whether such property be real or personal or 
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wheresoever located, and whether acquired before or subsequent to their marriage, and 

whether acquired before or subsequent to the date hereof, . . . .”  R. 674 (App. 11).      

Importantly, a prime example of Julie’s disregard of the plain language of the 

Agreement is found in Section 4 of the Agreement.  Pursuant to Section 4, Julie agreed 

to: 

both hold harmless, and indemnify, Richard from the following 

personal debts and liabilities, to include but not be limited to any 

attorney’s fees and costs incurred in any actions regarding any of 

the liabilities identified below 

 

3. All debt held solely in Julie’s name unless set forth otherwise 

herein, including but not limited to credit cards; 

 

4. All medical bills incurred for treatment to Julie; 

. . . 

 

R. 668 (App. 5) (emphasis added).  Yet directly contrary to that provision, Julie is now 

suing for “past and future medical expenses[.]”  See R. 6.  In addition, the Agreement 

provides that “[a]s for spousal support, Richard shall pay to Julie lump-sum, 

nonmodifiable alimony in the gross total amount of $750,000.00 to be paid in installment 

payments.  Based on South Dakota law, this is intended as a final adjustment of mutual 

rights and obligation and is an absolute judgment[.]”  R. 672-73 (App. 9-10).  Julie 

should be held to that “final adjustment of mutual rights and obligations[.]”  R. 672 (App. 

9). 

Importantly, it is undisputed that Julie did not reserve any right to bring this 

lawsuit based upon the alleged events prior to the executed Agreement.  See Appellant’s 

Brief at 6 n.3.  In Richardson, this Court upheld a former spouse’s ability to bring a 

lawsuit for intentional infliction of emotional distress against her husband for events 

occurring during the parties’ marriage.  See Richardson, 2017 SD 92, 906 N.W.2d 369.  
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Notably, while the parties in Richardson had entered into a divorce settlement agreement 

after the conduct upon which the subsequent lawsuit was predicated, the Richardson 

divorce settlement agreement provided an exception to the mutual release that allowed 

the parties to “pursue nonproperty causes of action against the other.”  See id. ¶¶ 6-7.  

Here, unlike Richardson, there is no language in the Agreement where Julie reserved 

certain causes of action existing at the time of the executed Agreement. 

C. The Agreement bars this lawsuit in which the alleged events upon which this 

lawsuit is predicated occurred prior to the execution of the release.  

 

The date of execution of the Agreement (more than one year after the alleged 

events forming the basis of Julie’s current lawsuit) is particularly important in this case, 

as supported by the Supreme Court case of Henry v. Henry, 534 N.W.2d 844 (S.D. 1995).  

In both today’s case and in Henry, the respective plaintiff attempting to bring certain 

claims against the former spouse had “waived that opportunity by signing a release in the 

parties’ settlement agreement.”  Cf. id. at 847.   

In Henry, a husband and wife divorced after a lengthy and tumultuous marriage.  

Id. at 845.  After the divorce proceeding was initiated, yet prior to its resolution through a 

divorce settlement agreement, an altercation occurred that resulted in an assault 

conviction against the husband.  Id.  The subsequent divorce settlement agreement 

entered into by the parties “contained a release for all legal claims between the parties 

‘arising out of or by virtue of the marital relation of the parties.’”  Id.  The former wife 

later brought a civil suit against the former husband for both pre-divorce and post-divorce 

conduct.  Id. at 847.  Although the trial court granted the former husband’s Motion for 

Summary Judgment, on appeal, the South Dakota Supreme Court affirmed in part and 

reversed in part, concluding that the former wife could not sue for pre-divorce conduct 
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pursuant to the mutual release contained in the divorce settlement agreement but that she 

could sue for post-divorce conduct, which was not encompassed by the agreement.  Id. at 

846-47.  

Comparable to the timeline in Henry, and although Richarrd maintains his 

innocence, in this case the alleged conduct forming the basis for the conviction occurred 

prior to the parties’ execution of the Agreement.  With that timing in mind, the 

Agreement provided that Julie shall have no claim against any of Richard’s property and 

that Richard shall not be liable for “medical bills incurred for treatment to Julie[.]”  R. 

664 (App. 1), 668 (App. 5).  That Agreement also divided the bank accounts and assets of 

the parties, as well as established a non-modifiable award of alimony “intended as a final 

judgment of mutual rights and obligation and is an absolute judgment.”  See R. 672 (App. 

9), 681-82 (App. 18-19).  And importantly, as stated above, the Agreement did not 

specifically reserve Julie’s right to pursue a claim against Richard’s property for the 

alleged incident that had occurred.  See R. 664-82 (App. 1-19); Cf. Richardson, 2017 

S.D. 92, ¶ 1, 906 N.W.2d at 370 (noting that the former wife specifically reserved “the 

right to bring other nonproperty causes of action against [the former husband]”).   

The Supreme Court case of Aggregate Construction, Inc. v. Aaron Swan & 

Associates, Inc., 2015 S.D. 79, 871 N.W.2d 508, likewise supports that the Agreement 

bars the lawsuit predicated on alleged events occurring prior to the execution of the 

release.  In that case, the plaintiff brought a breach of contract and negligence action 

against the defendants based on defendants’ alleged failure to adequately test material for 

a construction project for the South Dakota Department of Transportation (SDDOT).  Id. 

¶ 1.  Prior to filing suit against the defendants, the plaintiff filed suit against the SDDOT 
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and those two parties settled the lawsuit and executed a “Full and Final Release of All 

Claims.”  Id. ¶¶ 6-7.  The release executed between the plaintiff and SDDOT provided in 

part that the plaintiff released: 

[A]ny and all claims, demands, liabilities, obligations, damages, 

costs, expenses, loss of profits, loss of use, loss of services and 

consortium, actions and causes of action, including each and every 

right of payment for damages said undersigned may now or 

hereafter have, arising from any act, occurrence or omission up to 

the present time and particularly on account of all loss and damage 

of any kind heretofore sustained, presently existing, or that may 

hereafter be sustained or that may arise in consequence of incidents 

that occurred during construction season 2008–2009 on: (1) the 

Butte County Project, which is the subject matter of Butte County 

lawsuit 10–298; and (2) the Ziebach County Project, which is the 

subject matter of Ziebach County lawsuit 10–15. 

 

Id. ¶ 10.  Based upon that release that the plaintiff executed in connection with its prior 

lawsuit against SDDOT, the defendants moved for summary judgment arguing that the 

release also barred any claims against the defendants in the subsequent action.  Id. ¶ 7.  

The circuit court agreed, granted summary judgment, and dismissed all claims against the 

defendants, finding that the release “barr[ed] any cause of action related to harms or 

injuries from the 2008-2009 Project.  Id. ¶ 11. 

 On appeal, the plaintiff argued that the release it had executed was limited to 

claims “aris[ing] in consequence of incidents that occurred during construction season 

2008-2009 on (1) the Butte County Project, which is the subject matter of Butte County 

lawsuit 10-298; and the Ziebach County lawsuit 10-15” and that its claims against the 

defendants had not been released because, according to the plaintiff, the defendant’s 

negligence and breach of contract was not an “incident [ ] that occurred during 

construction season 2008-2009”.  Id. ¶ 11.  The Supreme Court not only affirmed the 

circuit court’s grant of summary judgment, but went further and held that the language of 
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the release was much broader than the circuit court recognized.  Id. ¶ 12.  The Supreme 

Court concluded: 

The release applies more broadly than to only those claims arising 

out of the 2008–2009 construction season. The release bars all 

“causes of action ... arising from any act, occurrence or omission 

up to the present time [.]” According to its language, the release 

bars any claim that Aggregate has against SDDOT from any “act, 

occurrence or omission” by SDDOT “and all others directly or 

indirectly liable” that had occurred up to the date the release was 

executed. The phrase “incidents that occurred during construction 

season 2008–2009” is part of the broader phrase: “and particularly 

on account of all loss and damage of any kind heretofore sustained, 

presently existing, or that may hereafter be sustained or that may 

arise in consequence of incidents on: (1) the Butte County Project 

... and (2) the Ziebach County Project[.]” Therefore, “arise in 

consequence of incidents that occurred during construction season 

2008–2009” modifies the immediately preceding phrase “and 

particularly on account of all loss and damage” rather than “any 

and all claims, demands, liabilities, obligations, damages, costs, 

expenses, loss of profits, loss of use, loss of services and 

consortium, actions and causes of action, including each and every 

right of payment for damages said undersigned may now or 

hereafter have, arising from any act, occurrence or omission up to 

the present time[.]” To read the release otherwise would render 

the *512 phrase “arising from any act, occurrence or omission up 

to the present time” meaningless. (Emphasis added.) See Nelson v. 

Schellpfeffer, 2003 S.D. 7, ¶ 14, 656 N.W.2d 740, 744 (“An 

interpretation which gives a reasonable and effective meaning to 

all the terms is preferred to an interpretation [that] leaves a part 

unreasonable or of no effect.”). 

 

Contrary to Aggregate's interpretation, this last phrase in the first 

paragraph of the release is not a limitation on the release's 

applicability. Rather, the words “and particularly” indicate that the 

words that follow are those of emphasis. Therefore, the release 

applies to the Butte and Ziebach County Projects in addition to any 

other claims against SDDOT and “all others directly or indirectly 

liable” up to that time. Because of the broad language of the 

release, Swan's actions need only to have occurred by the time the 

release was executed rather than during the construction season of 

2008–2009. The parties do not dispute that Swan's soundness 

testing occurred in December 2007 or January 2008, which is 

clearly prior to the settlement reached with SDDOT and thus 

covered by the release. 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003083249&pubNum=0000595&originatingDoc=I1b73a6717e9c11e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_595_744&originationContext=document&transitionType=DocumentItem&ppcid=49f4299c6b684d34a55dbd47521974e8&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_744
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003083249&pubNum=0000595&originatingDoc=I1b73a6717e9c11e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_595_744&originationContext=document&transitionType=DocumentItem&ppcid=49f4299c6b684d34a55dbd47521974e8&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_744
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Id. ¶¶ 12-13. 

 
Just as the Supreme Court held in Aggregate that the phrase “and particularly” and 

“arise in” did not limit the breadth of the release in that Agreement, so to the terms of the 

release in this case are not limited.  The terms of the release are unambiguous and sufficiently 

broad to release all claims seeking Richard’s property that arose from the alleged events 

occurring prior to the signing of the Agreement.  Julie’s entire Complaint is based solely on 

the allegations made against Richard relating to the events of November 2, 2017.  The 

Agreement signed by Julie and Richard on December 3, 2018 bars Julie from seeking 

Richard’s property through this lawsuit based solely upon the earlier alleged events.  See id. ¶ 

13. 

D. Parol evidence is not appropriate as the Agreement is unambiguous. 

 

In this case, Richard moved for summary judgment on the basis that the 

Agreement’s release was unambiguous.  Although offering a contrary interpretation, Julie 

herself agreed that the Agreement is clear and unambiguous.  And as the Agreement is 

unambiguous, it is to be interpreted by the four corners of the document.  Despite both 

parties’ positions that the Agreement is unambiguous, Julie now calls for reversal of the 

circuit court decision because alternatively, the Agreement is ambiguous.   

At the outset, Julie contends that summary judgment in favor of Richard must be 

overturned because Richard failed to submit supporting affidavits by himself and others 

as to the interpretation of the Agreement.  See Appellant’s Brief at 19-20, 23.  Julie has 

also submitted extrinsic evidence in support of her position as to the “unambiguous” 

Agreement.  Julie’s attempts to impose a nonexistent burden upon Richard to submit 

parol evidence, and Julie’s own submission of parol evidence, in support of the 
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interpretation of an unambiguous agreement is inappropriate and contrary to contract 

interpretation principles.   

Not only does Julie ask for an alternative ruling that the Agreement is ambiguous, 

but it also seems that Julie is requesting this Court decide, in the first instance, that the 

ambiguous Agreement does not bar this lawsuit, thus preventing Richard from submitting 

any parol evidence as to the (claimed) ambiguous terms. Julie cites to her counsel’s 

testimony in the criminal case, which is her same counsel for this case, and contends that 

“the only evidence of intent of the parties unequivocally confirms that the document did 

not serve to be a release of Julie’s civil tort claims.”  See Appellant’s Brief at 9, 22.  Julie 

emphasizes, as that sole evidence of intent, that:  “[s]pecifically referring to the 

[Agreement], Seidel’s criminal defense attorney stated to the jury that the divorce was 

concluded ‘by stipulation,’ rather than trial, and that pursuant to that stipulation Julie 

‘retain[ed]’ the right under the [Agreement] ‘to sue him civilly for all of this [criminal 

charges including domestic assault, kidnapping and rape].’”)  

Exhibiting the absurdity in Julie’s invitation for this Court to find not only that the 

contract is ambiguous, but also to construe it in favor of her ability to bring this lawsuit 

based solely upon the opinion of the very counsel bringing this appeal,7 is the lack of 

exploration of the actual circumstances surrounding the Agreement.  What was discussed 

in the settlement negotiations between the parties’ divorce counsel?  Who drafted the 

                                                 
7 In Julie’s Appellant’s Brief, counsel utilizes brackets and a footnote seeming to expand 

upon and clarify its prior testimony, which, in turn, highlights the prejudice to Richard if 

opposing counsel’s testimony is used as the sole evidence of the parties’ intent.  Cf. 

Appellant’s Brief at 6 & n.3.   
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Agreement?8  Was a provision regarding a reservation of this cause of action discussed 

during the drafting of the Agreement?  Were there concerns by Julie as to how a 

reservation of a $10,000,000 lawsuit within the Agreement would look to a jury in the 

criminal case that was yet to be tried?   

In addition, if the parties were to argue to this Court regarding evidentiary matters 

surrounding any ambiguity, Richard would be requesting an inference that opposing 

counsel’s knowledge of the parties’ divorce proceeding is favorable to Richard.  It was 

requested to the circuit court that opposing counsel be removed as counsel for purposes 

of discovery because of his involvement in the divorce proceeding, and particularly the 

Agreement.  R. 296-99.  In the alternative, Richard requested that if opposing counsel is 

permitted to remain as Plaintiff’s counsel, then Julie should not be able to call opposing 

counsel in rebuttal regarding this matter and that opposing counsel remains as Julie’s 

counsel at Julie’s peril – including not being allowed to shift roles and become a witness 

on behalf of Julie to try to rebut Richard’s evidence. R. 523.  Opposing counsel objected 

to the removal,9 but the Motion was moot and therefore remains unaddressed.  R. 491.   

If one were to consider alternative positions, Richard’s affirmative defense of 

res judicata, rather than the question of ambiguity, is dispositive and further supports 

that Julie’s lawsuit is barred.  See R. 9-12.  Res judicata is a judicially created doctrine 

                                                 
8 “This Court has said that ‘ambiguities arising in a contract should be interpreted and 

construed against the scrivener.’” See Coffey, 2016 SD 96, ¶ 9, 888 N.W.2d at 809 

(quoting Advanced Recycling Sys., LLC, 2010 S.D. 70, ¶ 19, 787 N.W.2d at 785)). 

 
9 “The non-production or suppression by a party of evidence which is within his power to 

produce and which is material to an issue in the case justifies the inference that it would 

be unfavorable to him if produced.”  Cody v. Leapley, 476 N.W.2d 257, 264 (S.D. 1991).   
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that prevents a party from relitigating a claim or issue that had been actually litigated 

by the parties in an earlier suit. Long v. State, 2017 S.D. 79, ¶ 50 n.13, 904 N.W.2d 

502, 519 n.13 (quoting Lawrence Cty. v. Miller, 2010 S.D. 60, ¶ 24, 786 N.W.2d 360, 

369).  “Res judicata consists of two preclusion concepts: issue preclusion and claim 

preclusion.”  Estate of Johnson ex rel Johnson v. Weber, 2017 S.D. 36, ¶ 41, 898 

N.W.2d 718, 733 (quotation omitted).  Issue preclusion, also called direct or collateral 

estoppel, refers to a prior judgment’s ability to foreclose relitigation of a matter that has 

been litigated and decided.  Id.  Claim preclusion refers to a judgment which forecloses 

litigation of a matter which has never before been litigated, based on a determination 

that it should have been brought in an earlier suit. Id. 

As Richard indicated to the circuit court in the below proceedings, Justice 

Severson, in a concurring opinion in Richardson, which was joined by Chief Justice 

Gilbertson, stated that “counsel must be aware that these matters are subject to the 

principles of preclusion through res judicata and estoppel.”  Richardson, 2017 S.D. 92, ¶¶ 

35-36, 906 N.W.2d at 381-82 (Severson J. concurring in result); see R. 529.  He 

recognized that “res judicata may bar a subsequently filed interspousal tort action because 

an action for divorce and [a] tort claim both evolve from a common factual nucleus and 

raise interrelated economic issues that should be resolved in a single proceeding.”  Id.   

A marital tort claim was found to be barred under res judicata under similar 

circumstances to those in the case at hand in Brinkman v. Brinkman, 966 S.W.2d 780 (Tx. 

Ct. App. 1998).  In that case the parties were divorced after a physical assault by the 

husband injured the wife.   The Court of Appeals of Texas, San Antonio applied the 

principle of res judicata in finding that “res judicata, or claims preclusion, prevents the 
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relitigation of a claim or cause of action that has been finally adjudicated, as well as 

related matters that, with the use of diligence, should have been litigated in the prior 

suit.”  Id. at 782.  The court ultimately concluded that subsequent litigation of the marital 

tort was precluded by res judicata.  Id. at 781-83. 

Henry is also in line with Richard’s affirmative defense that today’s case is barred 

by res judicata.  The Supreme Court in Henry recognized that “[m]any jurisdictions have 

allowed former spouses’ claims in tort for assault and battery which occurred during the 

marriage.”  534 N.W.2d at 847.  But in Henry, the Plaintiff “waived that opportunity by 

signing a release in the parties’ settlement agreement.”  Id. at 846.  As stated in that case, 

“[t]he goal of a release agreement signed between the parties is ‘achieved by 

extinguishing any claims, rights and responsibilities that existed prior to the signing of 

the agreement.”  Id. at 847 (emphasis in original); cf. Richardson, 2017 S.D. 92, ¶¶ 35-

36, 906 N.W.2d at 381-82 (Severson, J., concurring in result) (discussing that claims 

relating to pre-divorce conduct may be subject to res judicata and estoppel).  

Although res judicata is a separate affirmative defense pleaded by Richard, the 

basis for Richard’s affirmative defenses primarily revolve around the fact that Julie is 

now raising claims encompassed in the earlier divorce proceeding.  Julie’s counsel’s own 

testimony supports as much, indicating that Julie changed what she was asking for, left 

more on the table, and “took a discount” because of the criminal matter.  See R. 449-50, 

52.  Here, the parties entered into the Agreement more than one year after Julie’s alleged 

events upon which this lawsuit is predicated, Julie released all claims against Richard’s 

property now held or hereinafter acquired, and Julie did not reserve a right bring these 

causes of action.  The Agreement is consistent with the intention of the Henry release 
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agreement to extinguish claims for pre-divorce conduct.  Cf. Henry, 534 N.W.2d at 847.   

E. The prior criminal case involving Richard does not require that Julie be 

allowed to proceed with her civil lawsuit. 

 

Julie next seems to argue that the circuit court was bound by the principle of 

judicial estoppel because of Richard’s prior criminal case.  As a preliminary matter, any 

attempt to argue judicial estoppel must be rejected as it was not argued or presented in the 

established summary judgment procedure.  See R. 481-90.  An invitation to allow a 

nonmoving party to submit additional legal theories and evidence with no reason for the 

delayed submission subverts the summary judgment procedure set forth in SDCL 15-6-56 

and should be rejected. 

Even if this Court were to address Julie’s new judicial estoppel argument, it must 

fail on its merits. For judicial estoppel to apply, the following elements are generally 

considered: 

[T]he later position must be clearly inconsistent with the earlier 

one; the earlier position was judicially accepted, creating the risk 

of inconsistent legal determinations; and the party taking the 

inconsistent position would derive an unfair advantage or impose 

an unfair detriment to the opponent if not estopped.” Canyon Lake 

Park, LLC, 2005 S.D. 82, ¶ 34, 700 N.W.2d at 737 (quoting 

Watertown Concrete Prods., Inc. v. Foster, 2001 S.D. 79, ¶ 12, 

630 N.W.2d 108, 112–13). See also Wilcox v. Vermeulen, 2010 

S.D. 29, 781 N.W.2d 464 (discussing equitable estoppel 

principles). 

 

Hayes v. Rosenbaum Signs & Outdoor Advert., Inc., 2014 S.D. 64, ¶ 15, 853 N.W.2d 

878, 883.  “[J]udicial estoppel[] ‘generally prevents a party from prevailing in one phase 

of a case on an argument and then relying on a contradictory argument to prevail in 

another phase.’”  New Hampshire v. Maine, 532 U.S. 742, 749, 121 S.Ct. 1808, 1814 

(2001) (quoting Pegram v. Herdrich, 530 U.S. 211, 227 n.8, 120 S.Ct. 2143, 2153 n.8 
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(2000)).  “Absent success in a prior proceeding, a party's later inconsistent position 

introduces no risk of inconsistent court determinations, and thus poses little threat to 

judicial integrity.  Id. at 750–51, 121 S.Ct. at 1815 (internal quotations and citations 

omitted).   

Here, at a minimum, there was no judicial acceptance of a legal theory presented 

at Richard’s criminal matter.10  “[J]udicial acceptance means only that the first court has 

adopted the position urged by the party ... as part of a final disposition.”  Lowery v. 

Stovall, 92 F.3d 219, 224–25 (4th Cir. 1996) (quoting Edwards v. Aetna Life Ins. Co., 690 

F.2d 595, 599 n.5 (6th Cir.1982)).  There is no evidence that a court or jury adopted any 

position that Julie was making false allegations for financial benefit.  See also Wells v. 

Coker, 707 F.3d 756, 760 (7th Cir. 2013) (in context of 42 U.S.C. § 1983 case, indicating 

that “We need not reach this test [of judicial estoppel], however, since Wells [the 

criminal defendant] did not “prevail” in his criminal case. After pleading guilty to 

reckless conduct, Wells was sentenced to two years of probation and two days in jail.”). 

In addition to failing to establish all elements of judicial estoppel, “[i]t may be 

appropriate to resist application of judicial estoppel ‘when a party's prior position was 

                                                 
10 Along the same lines of judicial estoppel, Julie relies on Tunender v. Minnaert, 1997 

SD 62, 563 N.W.2d 849, in support of her position that a statement by “[legal] counsel is 

tantamount to an admission”, but Tunender, in fact, rejects that position.  See Appellant’s 

Brief at 22.  In that case, Tunender attempted to argue that Minnaert’s counsel made 

judicial admissions in closing arguments that entitled him to recover damages.  Tunender, 

1997 S.D. 62, ¶¶ 19-27, 563 N.W.2d at 851-53.  The Supreme Court found that these 

closing arguments were not judicial admissions and declined to grant a new trial for 

damages based on an attorney’s statements in closing arguments.  Id.    

 

In addition, a judicial admission “is limited to matters of fact which would otherwise 

require evidentiary proof’ and cannot be based upon personal opinion or legal theory.”  

Id., ¶ 21. 
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based on inadvertence or mistake.” New Hampshire, 532 U.S. at 753, 121 S. Ct. at 1816 

(quoting John S. Clark Co. v. Faggert & Frieden, P. C., 65 F.3d 26, 29 (4th Cir. 1995)).  

For the foregoing reasons, Julie’s judicial estoppel argument must be rejected. 

Julie also argues that this Court has already conclusively determined that Julie is 

not barred from bringing this civil lawsuit.  See Appellant’s Brief at 22.  Julie cites to 

State v. Seidel, 2020 SD 73, 953 N.W.2d 301, in which this Court stated that Julie’s 

divorce counsel (also Julie’s counsel in this case) ultimately testified that Julie had not 

waived her right to bring a subsequent civil suit.  See id. ¶ 29.  However, it seems that the 

Supreme Court did not analyze the actual language of the Agreement with an intent to 

make a specific ruling on the interpretation of the Agreement.  Id.  In the one sentence 

that Julie is relying upon as dispositive for purposes of this case, the Court only 

referenced opposing counsel’s testimony at the criminal trial.  See id..  Regardless, dicta 

is not binding legal precedent.  See Wiersma v. Maple Leaf Farms, 1996 S.D. 16, ¶ 5 n.1, 

543 N.W.2d 787, 790 n.1.   

F. Illegal contract pursuant to SDCL 53-9-3. 

 

Finally, Julie now argues that the Agreement is an illegal contract.  SDCL 53-9-3 

provides that “All contracts which have for their object, directly or indirectly, to exempt 

anyone from responsibility for his own fraud or willful injury to the person or property of 

another or from violation of law whether willful or negligent, are against the policy of the 

law.”  Julie contends that South Dakota law prohibits the use of the [Agreement] as a 

release of the intentional torts.  See Appellant’s Brief at 25-27.  But as with judicial 

estoppel, Julie did not raise this argument in her Response to Summary Judgment.  See R. 

481-90.  Therefore, it is waived.  
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Regardless, Julie’s proposed interpretation and application of SDCL 53-9-3 must 

be rejected as it would lead to an absurd result in prohibiting settlement agreements.  It is 

appropriate - and indeed important - to include releases in settlement agreements, 

including when settling civil tort cases.  Yet, pursuant to Julie’s reasoning, those 

settlement agreements would be illegal.   

The absurd result is not supported by Julie’s cited case of Fix v. First State Bank 

of Roscoe, 559 F.3d 803 (8th Cir. 2009).  In that case, the plaintiff (a homeowner 

involved in a bankruptcy proceeding) entered into a settlement agreement with a lender in 

which the plaintiff released the lender from liability for all “presently existing, known or 

unknown” claims that she may have against the lender.  Id. at 807.  One day after the 

settlement agreement was accepted by the court, a letter was written to plaintiff that 

informed the plaintiff of the lender’s actions supporting a claim for intentional infliction 

of emotional distress, an intentional tort.  Id. at 810.  Based upon that timeline, the 

“alleged emotional distress did not occur until” after the plaintiff had signed the release.  

See id. at 806-07, 09-10.   

When the Eighth Circuit in Fix stated that “South Dakota law prohibits a release 

which attempts to ‘exempt anyone from responsibility for his own fraud or willful injury 

to the person . . . of another[,]” it was considering whether an individual could release 

another from liability for torts unknown at the time of the release’s signing and arising 

after the signing of the release.  Id. at 810.  Unlike Fix, and for obvious reasons, Julie 

cannot claim that she did not know of the tort she is alleging until after she had executed 

the release.  Further, in contrast to Fix, Julie’s Complaint is predicated upon alleged 

events arising over one year prior to the release.  Ultimately, there is no indication that 
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the Eighth Circuit was suggesting that alleged torts cannot be subsequently settled 

through an agreement containing a release. 

CONCLUSION 

Ultimately, Julie identified two cases as most relevant to this Court’s decision:  

one case involving a divorce settlement agreement containing no release language 

(Gassman v. Gassman, 296 N.W.2d 518 (S.D. 1980)); and this Court’s decision as to 

Richard’s criminal case (State v. Seidel, 2020 SD 73, 953 N.W.2d 301).  See Appellant’s 

Brief at 1.  Yet, the divorce settlement agreement between Julie and Richard contained a 

release, and an analysis of that broad, unambiguous language shows that Julie is barred 

from making this claim against Richard’s property in which she seeks at least 

$10,000,000 and medical expenses, among other things.  Julie should not be allowed to 

circumvent her contractual obligations.  Julie’s Complaint is based entirely on alleged 

events of November 2, 2017, and Julie released those claims in the December 2018 

Agreement.  Richard respectfully requests that this Court uphold the circuit court’s 

conclusion that the Agreement unambiguously bars Julie’s lawsuit. 

REQUEST FOR ORAL ARGUMENT 

  

 Richard hereby requests oral argument.   
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Respectfully submitted this 20th day of September, 2021. 
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ma aris base upon Jvli decisio I 50 suc Arizon Propert shal b Iulief zpsponsibi?t

Concurren wit axeautio of thi Agicemetn Rtchaui shal CHH [ dee [ b

t??l?ferrd 1. Julie - BGC Commencin Januar 1 2019 Juli shal b reaponslbl fQ ai

V utilities maintenance and insmuao [) thc Arizon House Richar Bff?J1 however

\1mtBC ha P8- the mum property taxe du an tha thc nex PWPW U Payman woul

I1 b du unti 2019 Fm'I;h Riclmr shal provid Juli wit COIII informatio for th lawn

P00 3&?C an othe maintenanc Person know I Riclmr H will als provid Juli wit

a? lmcw password associate wif th wireles syste tha control 8011 O th hom utilitie 1

E wel as an other reasonabl an necessar informatio
incidenta

$ 0W1?1e1' 5r th 5811
!

?

Onc m stoc transfe occux Juli shal hav I1 furrh lialzdli fo an BG dob 0
I

\ obligation an Richard agree that he Wil hol hmmles an lndvmnif includin attorney'

? fee an C03 Julie fro an) suc liabilitie E wel 3 any action U Olaiill which coul O mly

aris 01 of th same It i th int/a an Purpos of thi p1~ovisi an sectio tha Juli shal

dive- hmsnl o al ownershi interest if any in th abov name e;1_? (B an anterprise

i

~61

7
b??

___iFiled:-12/3/20-1 88:05
PM CST - ?Il.'[I County,-South Dakota U9DlV17-000032
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? i1r?~a of Richa?i subject F my an al debt obliga?on O Ii?bilit whethe persona 0

otherwis xelate W such en?tit? an entmp?ses whic Richar shel MSUJ I his separat
u

mvemmmty. Funher in th
EVE

an ooxpomt debt obligatio 0 liabilit shal identif Juli

E B 1 obligor debtor 0 E?- Richar Shal
MU

Julie? nam T b remove fro my
5 suc indebtedness ob?gmioll O liabilit upo th renewa o eac deb mulnc litte

than

Dumber 1 2020 Unde 1 circumsmnce shal Juli be r?sponaibl fo an b1ln]n dnb

obligatio C liabilify uwludill federal E'? 0 Loc YW Ttlate Y B GU B thi provision

Iuli hcrcb r<:siB an withdraw my p08ifiO sh 111 lmv hemtofor held r il officer

directo cmployee O ?gan oi?BG 5.1 make I1 clai for damage O conqmmsa?u relate

therav

6 E1 SEIDEL,

Riclmn an Julie cqw- O 1 share i RJ SEIDEL CORPORATIO ("R- Iulir

shal Lmmf her share in R I Richard Aflq suc transfe of share 06C\1 N11 shal receiv

m 201 chevy Siivcmdo an stoc traile ?r0 RJ. The partie 5- that .T1 shal hav H

iI1CG UJ liabilit for ihase initia tmmsfa fro RI an Richar agme that if an fa liabiliz

aiise fo Julie fro such transfer i wil eithe b borne b R O tha he wil pe1'som1. hol

lxarmlae indemnify an Pa Juli an) ta liabilit tha woul aris ? ? msul O tbs Transfe
I

?Juli shal b responsible for al subsequen If- consequences Richar an / Q RJ shal retai al
}

otha 9.88 ownbr bi RI ?HD1 B fort otherwis hemin Juli shal Pmvid Richar wit al
A
I

earpomr books includin but I1 Limite ? th tack certificates bylaws an axticlc Onc th

? stoc uansf UCG Julie shal hav
11 furthe liabilit for a.n R deb D obligari

1

I 1 ?u intent and Pllfp?s of thi pbovisk and secvlomlx Julie
shal divestlberscl

of
1

P
all ?I1,KB if 1?.n in 01? subject an) an ail d?bt obligation.

I

?~~?-?Filed:~4~21'3/20-18
6:95 ?J1 CST? Bu?e COUHW South -Dakota -09D|V17-000032
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liability Whethe psnsona O otherwisa mxm/ C suc entitin an mtmyrisw, whic Ridlard

shal GHSL H hi aopmte
responsibility

Fumhe i th even Ell corporat debt ol?igativil

O liabilit shal identif Julie B 3 obligC' debtor Q $113178- Riclmd shal C&1 Iu1ie

nam ? be remove fmm an suc indebtednes Obligaxio O liabilit upo th renewa o

eac deb and I1 late ?aa Decemba 1 2020 Unde I1 circumszeum shal Iulie be

rvsponsibl fo an busines debt obligatio L Liabilit includin federal gtatf [I Iow tivsa

relaw E RI B thi PI?0visio Juli hereb resiw an withdraw an positio sh ma hav

hczetofor hcl 8 3. o??car director =11?1P!0 O agen of RI an make X clai fo damage

{i compensatio relate tlmrcto

'7 MIME SLM NQ QE - AI/IMOE

A for spousa sullport Richar shal P9- t Juli lump- uon~mod1?ah alimv? F

Th STO tota 81.'i'L of $750,000.0 ti br Pai J installmen Payment Base- 01 Sout

Dakot law thi i lntmrlct S [ fina ndjustmen O mutua right an Obl.igati an i R

absolut Wdgfllbu Sud IUB S1- HU modifiabl alimon shal b Pai i lIIi hundref twent

(120 eonseoutiv monthl installmen Payment eac in th amoun of $6,250.0 du O 0

befor th 1 da of eac mont comme11c1 D Novem 5 3 2013 Suc alimon obligmio

shal ZI baa: inwwst $ 101 R i i tim?l an full P?i O monthl basis A1 Suc Paymem

shal 1 mad in direc dcposl form an b electroni ?mds uansfe int G accoun specifie by

Julie
slmh

alinwll shall ba taxable WIF in wit 2 U.S.C Sac 7 E
i

deductibl ( HUSBAN i accordanc wit 2 U.S.C Sm Z1 I i expressl l1X1d6Y. an
?

r

agree by th P?llie tha th f?x?bilit an <Leductibi] of the alimon payment shal be
4

detcnnina b th actua installmen P?yrnem Pai an receive in the taxabl yf?? Th
I
I

alimon described. shal H
CGB 0 terminat upo th deat

O clisab?it O Richar H
a
1

~W

9 66; 1
1
\

Filed:?1-2+3f201 6:05 PM GSrT?---Bu?e County, South Dakota 09DlV17-000032
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Sha it 6885 0 terminac upo the
remmjage

U cohabitatiu ofiulie an shal he Pai ? einh

Juli ? provids for hami O L bar BSW Th fac that th partie hav agree K IIII S\lT

non- alimon i th 51?0 KD10 idwti?ed abov i matnria consideratio I

mi?fkl into thi Agreement

Th W @05 amoun of min 511 non- alimon inthe amoun of

$750,000.0 shal b sacure b 4 lette v credi ohmine b Richar fmm Biso Grai

Co1np?T Th letter o credi shal be I non- Thi lette of cmdi shal E\1iIlT0

mchua? obligatio { Iuhc t P5 th 1um su alim?rl identifie abcrv A updava letne o

credi m?y b suppimnmtc &1l1J1 wit th guarantee amoun bein re oommisemt

wtl E1 installmen P?y?lunt mad b Richard Nothi? abou Qli lette o credi shal i zfn

W prohibit binder 0 limi Julie's righ I Sb? anforcnrnen O collectio o the remz?nin

M?l'10 du an ownk fro cithrr Richar Q Biso Gra shoul
Paymb nd be mad P'II811?

t th t6flI| o thi Stipulation If i require
?

mak an $11 - O t initiat an typ

O imiol Riclnar ugees tha h shal be responsibl for th ll?yme of the rmamnabl
atcamey'

fca an 003
inourrcr

W Juli in havin ? eithe make ? ciaim 0 iwxiti an typ of ac?m

associate wit collectio o the remainin MQO of th tota Ems su of _1m 811 alimon

E
irllemifie above

B
;rlQ(_)_

TA mg

The PRITI shel ?le aep fo Z01 an al subsequmttax yam, Juli shai b

responsibl fo {alia owc D her pemrrm employmen an incom lecci e fro BGC

Richar shal b responsihl fu al 118x owe 0 hi
"??PT??/m

inco?w far maom an th
a

1? an BG disrriimrio an gfil- whic W6 issue O mad 1 eithe my i 2018 Th

Pufpos of provisio i T make cermi whe rea i coordinatio with E othe pwvision

$3

1
LQ

i
---?Filede---1-2l3#204-8-- 1 M 061'-~--Butte County, South 'D8K0t8 09DlV1T-0 00032

Filed:? 5/5/2021 5 11 IN CST Perkins County, South Dakota 52ClV19-000031

APP. 10



AFFIDAVIT: AFFIDAVIT OF MICHAEL K. SABERS Page 29 of 37

- Page 674 -

o thi StipL11ati tha Juli shal receiv th Plvp?ly equaiiza?o P*1}?l1 pemona an 1'e

? *"?P?Y an othe BSS withou ta liability The P?r?o oomnmpiate inreaching th 8-

o th PT?P?1' aquulizutio P?ymmx 6 wel 3 th divisio O variou rea an persona

Pmvwy. tha Juli/ woul receiv sue item withou E $6 lillllilit associate wit
m

86.3 A

86 fort herein an othe tha Julie's Per?om incom an incom fmni BGC th Pm?e agre

tha m5 othe {H liabilit tha
i ultimatci impose up Juli frv ??l initia

transfer

identifie in um Agreemen shal be P?i bi Richar an that Richar shal ?funi indemlllf

an hol haxmlcss includin attorney' fees Juli fro an suc ta claims

9 ,5 M ZRE'I'IRE@N?I'

Richar ha retiremen Plan d11"ol Dmyfuss First Interstat an Thrivem Richar

shal retain hi retiremen Plan free an clua o an clai h Juli

Julie ha I0tiI>;:m M31 nhrov- Thriven Financial Ju? shal retai he retixeme

Plan ?ne an clea o an clai by Riahnrd

Eac Pm? hewto Waivw release an relinquishe an an al light tha h O sh ma

hav O may hsrea?te acquir t th retiremen and/at pensio Plfl O
?um i whic ei?m

PB ma HO O hawafter Wluim, unlps - fort above

10 EYAEE OF ESTQTES:

That excep 1 otherwis
se

fort in thi Agreement Plaintif an Defemda hereb

mutuall relcas an waive an an al right titl an interes accruin b mmdon o la 0

unde an statm HO Q hercaft enforced O othervvis '? Pw?cipa i th separat $8t8,

?ur P'7?P@ of muc Q?l? whcthc suc P"??P? b rea 0 PBTSQ 0 whemsoove located

an whethe acquire bafo O subsequen t fhair mmiagm an Whethe acquire befor 0

aubsequa t th dat hereof includin an righ of electio I' tak ag?ins my las wil an
E

Gk
1

\
J

(SQ
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J

testamen o eac ofh?r an an ?ght t th udzninL=:- o th ?ull? of web other em/ep

011 al provide B will D codici wwcuto afte th dat O thi Agraement

11 Ki Q

Bot Partie aaimowledg tha tha hav bee full aclvi- tha depositions

intermgatoties had request for adminsio ma b serve upo th othe P111 0 1319 i

onie $ I'I10 full detennine ?nd mak 5 recor o thei respectiv p):OP? zl?bl an intarem.

Th partl? hav conducte discover an hereb Waiv an ngm { Pvr?u further discovery

12 w ABE INCO??ZRATIO?:i

Bac of th P?f?cs heret hereb waive fludi?g o fac an conclusiqn o law i thi

a0(:1 an fufcho waives an nodes o heari?
0 notim o tria herein an conamt [ th

enif o w Judgmen an Ducre of Divorc withou furthe notice upo (h Court'
i

dete1:1:|Jna? tha the i ajuat $941 fo divorc cgxisiii i th 1nDVi P?lffs favor

I i ?mthu slrlpulate an agrcc b anzlbarwae m Pw?e heret tha al yrovisim o

thi Agmemwt shal be incorporate b? referenc int an Doore of Divorc whic may be

issue herein an that if th Cum if?flls E a!><? an) PBI L P?r?gfap o thi Agreemen O

wishe t modif th 8811 thi Agreemen shal b deeme nul an voi b th P?flie herot

an X Decrw of Divorc may be mmui b defaul herei withou No?ce o Applicatio of

Defaul Judgmrm an completio b all of th requirement of la rehniv I th takin pn

anti of : dcfimultjudgorm an t thi En th pmviaion of thi Ageemen R0 deeme 1

b
severable

13 171% DISCL ZSIZE

Th Partie ages, repxvswf and W21H' E th othe tha eac Part ha mad ful 0:1

complet disoiosur o al ?nancial lnaitcm an tha 1 ?S8? 0 liabi??cs IHI been secrete O
M 1

Filed: 1-2/3/201-8-6:05 ' M-G8T' Butte County, South Dakota 09DlV17 '-000032
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hidde fro th othe party Each PK hm ha ful opporhlnlt I rwiow th YBII an

Gvnrlitiu oontahux hurein

14 i will ?12

Neith of "1 Partie i servin O activ dut inthe arme force of th Unitp State

and/o if allie an nbithe part) chime ?ll right O privilege uud th Servic Mamba?-

cm Rallaf Ac mnandn (5 U.s.c. APP 8 50 6 ?-

15 OTHER z

Bot o ?m pa11i heret agre t axacut an an al fonna d0cm1'1e whic I11 be

IJ.w.':8B an neede I Orde ? affectuat th P111?P of thi Agreement inuludin

1 i1'1Sm1m of Waive remmclation re1ea$ transfe O
convayano

Eac Pm) shal Pwvid th
I

othe Wit an d?>9i?.1. vehicl titles Th maeivin PW? shal b respcmsfb for transfemin

th titl
int

11i$/h IWIJ within ?ve day o receip o th Title The receivin my shal be

responsibl T th CO of imnsfe ofthe titi an Paymen of licensin an transfa taxes/fans

Hiv day a?ar provide t0 th receivin P5- th pruvifli- PMS ma cance insuranc K th

transferra vchlclcs

16 may EX?- FEES:

Bac Pm? al1a W thei D attomey? few

17 K EETQ $E NAE

Th: P?rti agre tha Plaintiff shal b restore t her maide 1111 u Juli? Niomital

ma
tha the Judgmen An Decre o Divorw 9 shal stat th SBH

18 E

The Pwrle hare ugm tha thi Pmp?liv Dlsfcibutic an Divorc Aimeinent

coustituw th Bol exclusiv an entir Agfeema betwee 11 P1111 h9J.'6t an tha ther M
M 1 i

-???~?-???Filed :- 2/3/20?1~8-- ii M GS?- Bu?e Gou ntY' South Dakota- 09DlV17 -000032
I
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n

1
H othe ora 0 collatora agrceauam existin betwee them T thi end th P?r?e herah

\ agre an declar tbntthis Agrearncz shal supersed al prio writte U contemporaneou eral

?ii???meu between them
Z
1 19 BINDINQ Ew?

Thi Agreemen shal bin an inur ti th bcznnf o th P1?- an
thei

respectiv

heix assigm next of davisees I?gltwsr axecutox administrator an assigns

20 m

The
Plalintif

am? i hol the Defendan hamales tjvo an an all indcbtcdnes hereb

assume by th 1?1ain'c Shoul th Defendan becom obligaze an mak P?ynue
?pan

an

o sai indebtedness th Plaintif wees I Pa E the Defendan tha EIDO whic th

IJ??['(7I\ W 0bligated_t expan towar th indebtednes assume by th I- sai

Paymen I b mad up demand Similarly th Defendan ??ves L hold th Plaintif

hannles fro an an al indebtednes hereb assume b tbs Dafendwn Shoul th Plazhil

133001 obligate an mak P?yma ?Pun an) o sai mdab?ednus
th Defcmd? agree t P"

E th Plainti? Tha EEXO whic the Plaintif W obligate E expen toward tbs indebtednes

BSSIJJ by the Daf?ndunt sai P?yme [ be mad 11P deman Nothing abou thi W-

o?xezwv limit 0 modi?es th obligation o
Richaic

1. Juli othelwis S fait i thi

Agraermen

21 MODIHH ??TION  ERFORMANQ QF 'I?I~[E AQBEEQQZ:

Thi Agrcamz shal 11
b e

O annulle b th P?rtle herct atcept by 3

writte insmamen nxecutc i ?u smn II- 8 thi iJ;\$LI\1m The failur of eithe PW t

{mis upon th Stric perfornmnc of my provisio o thi Agreemen shal 11. b deeme B

waive o th light t insis upo the stric parfomlano of my Otl provisio o thi Agreemen s

W
1 l

&

~-~-~Filed:~12-I3/2018 6- P- CST Butte County, South Dakota 09D|V17-000032 E
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\

8 ml othe timc My bxeaa of an o th 1J.1? and ccmditlo of thi Agreemsn shal b

dcemc 1 b brcac O th entir Agmemeni ??u obligation incutre unde thi Agreemen

my be enfo1'< by specifi performance

Bac Pm) acknowledge tha 1 repmsentatipn b an
ma hav bce mad { him C

hc P u inducemen U Ente m thi Agreenne othe tha lb repreaentution B fort herein

an tha thi Agrwmnt contain al of 1613 0 th contrac betwee th Parties Eac WII

_ao1mowled that thi Aglnenwn ha bee entere m o hi O hat OW volititm
vki

ful

knowledg o th fact an ful informatio E C the lega nigh an liabilitie of aach Each

PM bclicve th Agmemenno b teas under th circumstance

22 !?TlQE?ENTA.TI.QN:

Plaintiff i represente by Axtonw Michaa Sabers Defendan i rupres?nw by

Atrornef Rond Millc Bot P?iies haw hem advis? tha th? shoul see the advic of a

5- regarr'?1 al ta
issue

rnlate- ? thi IIIRU an bot Partie hav eithe sough the

advio o a accountan regardin al issue relat? 1' thi 1113 O hav had we Opwmmi T

d E Basa D $UD th partie 9316 an Imliarsitan that certai TI liabilitie O risk ma b

inhem l thi Agreemen provide fo herei an tha euu P"- agrw; t ?85U.l thos

rlslc associate wit the SEII

BALANCE O TI- PAGE 1?N'1?ENTIONALI LEFT BLANK

M {
\

1

?i
1

--_J-lilad: 12/3/20188-:05-P-MCST i'=I'|'[i County, South Dakota 09DIV17-000032
\
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Juli

gidel

' o Scput Dakot )
) S

Count of )
.'-

O1 thi th (la of
L-

2018 bafor JII the under- Notar
Public persbfl?ll ttppeare Julie Soiriel know U 11 O misfmorily provc 1 b th P?l'S0
whos I3- i subscribe t th withi instmmen an acknowledge I H tha Sh execute
th SILI for th Purpose therei cu11'rnin

I Witnes Whereof I S6 my h an of?cial seal

,?""- '--"cu NOTAR UBLI

I
bTA'$- tax

w W go_rl1ir\IwI9nl
: :7

2
X M Commissio Exp: --.,

4 202
?:

3 E SEAL
I

a ' '" ,/ l
?-

W . <. -.,..-, V?

J

1
6%
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K ? 7

' -vi-uki Seixi

Stave a?~gM/1.421%
)

S
counly vf?-??_

)

O 11 th
m?wy

of
Zy(.?lZ.t._~_...,

2018 befbr X1 Ill mdemigne N.0tm

Public Personall appcam Richard Seidei know ? K 0 satisfactoril prove t bl th v
P?rac Wbbs F'|l=i i subsqribc t th withi instrumen an admowledge T IU tha h
?xecute Th B91 for the Phrpos? tharei contained

In Witnes Whereof I 8 m han an officia S

*

N N Y : L
(SEAL Q??\1_I;?;?-. ?-

M .Commissio EX l 2 :22;

1; ??al -

$?~.%:?::%?

STAT O .5.?UI_ DAKOT
Y

Fo_ur_t_r3 Circui Court
H hareb c'ar?f tha th foreg { Instrume
FE "U an _t,forr opP oft? lgin th 1BEI appear O fil I my 3| lhI date

FEB E6 231

I
Laura Schmc k

Butte County Cler dof?ourts

1 B
0%

62
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I
'_

PROPER?! EFHEHB A
SEIDE V SEIDE

FT
A11 B21111: held in Richard's >

~\
Al Bank Axumu held 1171

V ? It, Bi1nkA:><~.mmt _A Q l
X

"??"?W|

vacant mobilehoma in Bison X _ N

02 Corvette X _

$99 Corvorr X

?frmsu ?0 Pontiac X

O5 I- _ X g
I
r

*1 Av?lannh

Home

93' X
:

an Traile \
?

198 8x1 Circl L Traile f

CWT
GUN ___M?

H 4
Rugar Haw

? .__ Pellet gun
77*?

Walthar 2 X "'?" ?_*!

Rugex X _"* Hi??

3 X
T i

T?"'l_N_J22 @101 1

<??.

?v

I

n
M .

I
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F

f

W ? Ibem -
Richard

?W Grand E1:ctrioandWRCTCcapimlm-edits
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[O Ei?lfi? I El IQEIOIIIIJ

Ii?lljlfli [I1
E

TIDE ?lT{llLLlI?

@ll? ] .1 IV19-OOOO3

LQEEEIH
[ll DIE ll?

P 1 MOWER] H011 ?m
? ILIJKQEYTQIQ MQI MIIIHDE I10)

?[l]E.~?HTl?I[lI? [I1 Z
QFITIJTIT 1 MIIKGIE H013

_5]!jP1I\?A1aI UD EMEN ?
I

[I1 Zii?l glm { [?55 WE E515 II) Eii????? M15555 I51 i
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\M- \
Filiad OH O7/26/201 9 Perkins County, South Dakota 52CR|1 T-000034

STATE OF SOUTH DAKOTA ) I CIRCUIT COURT
)SS

COUNTY OF BUTTE ) FOURTH JUDICIAL CIRCUIT

JU JE SEIDEL, ) U9DlV17-000032
J

Plaintiff, )
)

V J JUDGMENT & DEGREE
J OF DIVORCE

RICHARD SEIDEL, )
)

Defendant. )

This matter O3- before the Honorable Circuit Court Judge Michael DR 01 the 4th

cli of . ( D_e9?m.b GI 2012, via i Properly Distribution and Divorce Agreement (?PDDA")

a Wel Affidavits of Jurisdiction of the parties. Plaintiff and Defendant both appeared by way

of referenced Af?daviw of Jurisdiction and have waived Findings of Fact an Conclusions of

La through the A?idavits and terms of the PDDA. The Plaintiff W? represented b attorney of

record Michael K Sabers and the Defendant W8 represented 11 hi attorney of record Ronda

Miller

I appears it the Court that the Summons and Complaint W Properly served, Y

show by th service documents 0 ?le herein, an IHOI than sixty days have elapsed since such

service and ?x the Court has jwrisdiction of this matter and the parties. The parties entered int 2

Wrille Property Distxibution and Divorce Agreement (?PDIJA") concerning prope?y rights

which i on ?le herein and i accepted i evidence and which aplwars I be i fair and equitable

adjustment of the pr0p<- rights of the parties. The Coun ?nds thai Th parties have stipulated 1

grounds for divorce based O Defendant?s adultery. Therefore, based upon the PDDA, and lh

record i this matter, it i hereby:

ORDERED, ADJ U AND DECREED that the marriage heretofore existing

between ihe pa?i?s be, and the SMY hereby is dissolved and set aside, and that the parkie be,

an each of them i? restored t0 the S1.8t conditions and rights of single persons and that each

P??y i hereby gramed a absolute divorce from the other O th grounds of Def:-

adultery; and i i fulther
EHIIEHI

Filed on: 12/04/2018 BUTTE Cohnty, South Dakota 09D|V17-000032

Filed: 5/5/2021 3:11 IN CST Perkins County, South Dakota 52ClV19-000031
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\
?

ORDERED, ADJ UDGED AND DECREED that the PDDA signed b the Plaintiff on

the 3r day of December, 2018 and by the Defendant O the 30t day 0f November, 2018, which

i ?led i the Court File be and hereby i incorporated into this Judgment and Decree of Divorce

? i se forth i it entirety herein and shall b enforceable K a Order and Judgment of this

Court an it i further

ORDERED, ADJUDGED AND DECREED that the Plaintiff, based upon her request

i hereby returned 1 her maiden / former 1131 known R Julie Niematalo. Plaintiff? date of

biri is December 6 1964 and i i further

ORDERED, ADJUDGED AND DECREED that each Pa?y shall, at the request of the

other execute an deliv?r any such instrmncnts 8 may b required i order to cuff) out the

intentions and provisions of this J and Decree of Divorce and the PDDA incorporated

herein, I Th event either Pmy shall fai to execute deeds, titles, 0! other ?pvropn? instruments

of conveyanue 8 required by this Judgment and Decree of Divorce, this Judgment shall ac i

lie of such 00f1V6_Y and i i further

ORDERED, ADJUDGED AND DECREED that 2 may be necessary, this Court will

enter any such further Orders 8 m?- be needed to carry 0 th terms and conditions of the

PDDA which i incorporated herein.

Dated this 41h 11 of
December

2018.

B TH COURT: Signe ?I2/4/2 9:11: A

---: &n?-#47
mel av ~ 4:)

Honorable Judge Michael ay
Circuit Court Judge

Attes STAT OF DAKOT
{ I icia circuit CourSchmoke Laur I hereb cert" tha { Ioljegoi inltruma

Clerk/Depu 18 M1 ind ms; coD of origin ?l th
appear D fil I m offic E UI d8l

K (S
ii FEB I1 201

? ?y i Laura E ch ?rue Butte County
cnmoker

2

Filed O? 12/041201 BUTTE County, South Dakota OQDIV1 7-000032

Filed: 5/5/2021 3:11 IN CST Perkins County, South Dakota 52ClV19-000031
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RESPONSE TO SEIDEL’S  

STATEMENT OF ISSUES AND FACT 

 

 Although the legal issue itself is correctly identified in Seidel’s brief, the narration 

improperly frames the issue and highlights the Circuit Court’s error and the flaw in 

Seidel’s argument on appeal. 

The circuit court correctly granted Richard’s Motion for Summary 

Judgment because the divorce settlement agreement bars Julie from 

bringing the current lawsuit that seeks Richard’s property and is 

predicated upon facts occurring over one year prior to Julie’s signing of 

the divorce settlement agreement. 

 

Appellee’s Brief p. 2 (emphasis added). The emphasized phrase incorrectly characterizes 

Julie’s civil lawsuit arising out of Richard’s attack as “seek[ing] Richard’s property.” 

This is neither factually, legally or procedurally correct. The civil action at issue does not 

“seek Richard’s property,” but is a claim against him personally. The use of the phrase is 

revealing and not a coincidence. The language in the Property Division and Divorce 

Agreement (PDDA) relied upon by the Circuit Court in granting Seidel’s motion for 

summary judgment provides in part:   

[I]t is further understood and agreed that, other than the Agreement 

contained herein, that Julie shall have no claim against any property of the 

Defendant either now held or afterwards acquired[.] 

 

APP 005. The unmistakable purpose of the document is a marital property settlement. In 

that context the referenced language makes sense – neither party shall have claim in the 

divorce proceedings to the property which was subject to the agreement. Although 

contrived, Seidel has to frame the issue in this matter – the civil action is a claim “seeking 

property” - otherwise, the Circuit Court’s order cannot be upheld. 

 Seidel was found guilty beyond a reasonable doubt of kidnapping, rape and 

assault. APP 028. This Court unanimously upheld the conviction and sentence. State. v. 
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Seidel, 2020 SD 73, 953 NW.2d 301. Despite this, Seidel “maintains his innocence” and 

refers to his attack which is the subject of Julie’s civil claims as “alleged.” This is 

offensive generally and not permitted in this civil action as the prior criminal proceedings 

have conclusively established his guilt of the underlying acts. See, e.g., Bowen v. Arnold, 

502 S.W.3d 102, 113 (Tenn. 2016) (criminal conviction is preclusive in favor of a victim 

in a civil action).    

ARGUMENT  

1. Reversal is Warranted Under A Plain Reading of the PDDA 

 

 The parties agree resolution of this appeal is controlled by this Court’s precedent 

on contract interpretation. There is also no dispute that the Circuit Court’s decisions 

granting summary judgment in favor of Seidel are reviewed de novo. Detmers v. Costner, 

2012 S.D. 35, ¶ 20, 814 N.W.2d 146, 151, and that the Circuit Court’s interpretation of 

the PDDA is afforded no deference on appeal. Mckie Ford Lincoln, Inc. v. Hanna, 907 

N.W.2d 795, 798 (SD 2018) (citation omitted). In determining the proper interpretation 

of a contract the court must seek to ascertain and give effect to the intention of the 

parties. Chord v. Pacer Corp., 326 N.W.2d 224, 226 (SD 1982). In determining the 

meaning of a contract, "effect will be given to the plain meaning of its words." In re 

Dissolution of Midnight Star Enters., L.P., 2006 S.D. 98, ¶ 12, 724 N.W.2d 334, 337. 

Finally, there can be no dispute as to the admonitions against improper means of 

interpreting contracts, to wit: 

• Words in a contract should not be read in isolation or given undue weight or 

emphasis. "We must give effect to the language of the entire contract and 

particular words and phrases are not interpreted in isolation." Id. (additional citation 

https://plus.lexis.com/document/?pdmfid=1530671&crid=8a4b557b-0810-4a6f-a649-4f42df0ed04f&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5617-4H91-F04K-3036-00000-00&pdcontentcomponentid=144753&pdteaserkey=&pdislpamode=false&pdworkfolderlocatorid=NOT_SAVED_IN_WORKFOLDER&ecomp=pt4k&earg=sr9&prid=5fe10263-09ac-482b-bf3c-d1619b31f0bf
https://plus.lexis.com/document/?pdmfid=1530671&crid=8a4b557b-0810-4a6f-a649-4f42df0ed04f&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5617-4H91-F04K-3036-00000-00&pdcontentcomponentid=144753&pdteaserkey=&pdislpamode=false&pdworkfolderlocatorid=NOT_SAVED_IN_WORKFOLDER&ecomp=pt4k&earg=sr9&prid=5fe10263-09ac-482b-bf3c-d1619b31f0bf
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omitted).  

In construing a contract, disproportionate or undue weight or emphasis 

should not be placed on particular words, parts, or provisions thereof, to 

the neglect or detriment of others such emphasis does not serve the object 

of interpretation, and no single part, sentence, or clause, when considered 

alone, will control. 

 

Middleton v. Klinger, 410 N.W.2d 184, 185-86 (SD 1987) (citing 17A C.J.S. Contracts § 

297, 127 (1963)). 

• Forced interpretation or creating a “new” contract or provisions is not allowed. 

"We will not create a forced construction or a new contract for the parties when the 

language  is clear and we are able to ascertain the plain and ordinary meaning of the 

language used." Cole v. Wellmark of S.D., Inc., 2009 S.D. 108, ¶ 14, 776 N.W.2d 240, 

246. 

• Words/phrases in a contract shall not be ignored.  “[W]e do not interpret language 

in a manner that renders a portion of the contract meaningless. Instead, we interpret 

the contract to give a reasonable and effective meaning to all its terms.” Coffee v. Coffey, 

888 N.W.2d 805, 809 (SD 2016) (citations and internal quotations omitted).   

In this context, the Circuit Court’s decision cannot stand as being violative of each of 

these rules of construction.  The Circuit Court’s Order provides that “the settlement 

agreement and subsequent divorce decree that dissolved the marriage between the parties 

is unambiguous in its statement that ‘Julie shall have no claim against any property of the 

Defendant either now held or afterwards acquired… and that this Agreement shall be in 

full and final settlement of all the property rights of the parties.”’ (emphasis in Court’s 

Order) APP 001. There is no mystery as to the words and phrases the Circuit Court 

emphasized (or over-emphasized). The Court also improperly broke apart the 

https://plus.lexis.com/document/?pdmfid=1530671&crid=8a4b557b-0810-4a6f-a649-4f42df0ed04f&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5617-4H91-F04K-3036-00000-00&pdcontentcomponentid=144753&pdteaserkey=&pdislpamode=false&pdworkfolderlocatorid=NOT_SAVED_IN_WORKFOLDER&ecomp=pt4k&earg=sr9&prid=5fe10263-09ac-482b-bf3c-d1619b31f0bf
https://plus.lexis.com/document/?pdmfid=1530671&crid=8a4b557b-0810-4a6f-a649-4f42df0ed04f&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5617-4H91-F04K-3036-00000-00&pdcontentcomponentid=144753&pdteaserkey=&pdislpamode=false&pdworkfolderlocatorid=NOT_SAVED_IN_WORKFOLDER&ecomp=pt4k&earg=sr9&prid=5fe10263-09ac-482b-bf3c-d1619b31f0bf
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agreement’s language to get to its interpretation. Yet a fair reading of the plain text of the 

entire agreement makes clear that “no claim” and “full and final settlement” were read in 

isolation and given improper import. The Circuit Court’s reliance on these terms to 

determine that there was a settlement agreement and release of unpled and unfiled civil 

claims renders the pervasive qualifiers “property” and “property rights” meaningless.  

 Plainly the Circuit Court created an agreement not supported by the plain 

language of the PDDA. The Circuit Court took the following language used by the parties 

in the recitals to the PDDA: 

[The parties] further agree to a full, complete and final property settlement 

of all the property of the parties hereto; and it is further understood and 

agreed that, other than the Agreement contained herein, that Julie shall 

have no claim against any property of the Defendant either now held or 

afterwards acquired; and that the Richard shall have no claim against any 

property of Julie either now held or afterwards acquired; and that this 

Agreement shall be in full and final settlement of all the property rights of 

the parties. 

 

And converted it to: 

[The parties] further agree to a full, complete and final property settlement 

of all the property and other claims of the parties hereto; and it is further 

understood and agreed that, other than the Agreement contained herein, 

that Julie shall have no claim against any property of the Defendant either 

now held or afterwards acquired; and that this Agreement shall be in full 

and final settlement of all the property rights of the parties.  

 

The Circuit Court erred as a matter of law by adding language, over-emphasizing 

language, reading phrases in isolation, ignoring other words and phrases, and generally 

re-writing the agreement to find a release of civil claims not mentioned or contemplated. 

2. Reversal is Warranted as Seidel Has Not Met His Burden to Show a Valid 

 Release of Civil Claims Which is Clear, Definite and Complete  

 

 Julie takes no issue with the law cited by Seidel regarding releases. Appellee’s 

Brief pp. 9-11. The problem for Seidel is that nowhere in the PDDA is there even a 
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reference to it being a “release” or “release of claims” other than as to specific property 

divided in the divorce. Seidel can scarcely bring himself to use the title of the document, 

“Property Division and Divorce Agreement” because it belies a contention that it is, or 

even includes, a release of civil claims. For example, Gores v Miller, 875 N.W.2d 34 

(S.D. 2016) involved a motor vehicle accident which was settled pursuant to a release of 

claims with the following language:   

[T]he undersigned hereby releases, and forever discharges Lori Smith and 

her heirs, executors, administrators, agents, insurers, and assigns and all 

other persons, firms or corporations liable or who might be claimed to be 

liable, none of whom admit any liability to the undersigned but all 

expressly deny any liability, from any and all claims, demands, damages, 

actions, causes of action or suits of any kind or nature whatsoever, and 

particularly on account of all injuries, known and unknown, both to 

person and property, which have resulted or may in the future develop 

from an incident which occurred on or about the 28th Day of July, 

2010, at or near Springfield, South Dakota.... 

 Id. at 37 (emphasis in original).  This “broad and unambiguous” language, including the 

release of “all additional claims” of “any kind or nature whatsoever” was deemed by this 

Court to have released a subsequent action against medical providers who provided 

treatment to the injured party. Id.  This release language bears no semblance whatsoever 

to the PDDA.     

Fenske Media Corp. v. Banta Corp., 676 N.W.2d 390 (SD 2004), cited by Seidel, is also 

instructive.  In stark contrast to the present matter, the dispute involved a “Mutual 

Release of All Claims.” Id. at 392.  One of the parties sought to assert claims after it was 

required to return $50,000 in bankruptcy proceedings involving the other contracting 

party. Id.  This Court, reading the release “as a whole” disallowed the subsequent action 

based upon the terms of the release.  
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When read as a whole, the release provides but one reasonable and 

consistent interpretation of the parties' intentions. The first declaration in 

the release states, “WHEREAS, a dispute has risen between the parties 

arising out of the parties' prior business dealings.” This language 

encompasses the matters the parties intended to discharge through the 

release. It includes “the parties' prior business dealings.” This intention is 

manifested in the provision of the release that states “all claims liabilities, 

obligations, causes of action, and controversies arising out of the 

dispute ... are hereby settled.” When this language is considered with the 

broad language of the fourth provision declaring that Banta be released 

from all claims “which in any way relate to any goods or services 

provided by Fenske to Banta,” the only consistent and reasonable 

interpretation that can be drawn is that Banta and Fenske intended Banta 

to be released from all claims arising from their dispute. 

  

Id. p. 393 (emphasis in original). 

The Court is invited to read the PDDA’s recital relied upon by the the Circuit Court. “The 

matters the parties intended to discharge” could not be more clear, including the five 

separate references to marital “property” and “property rights.” This critical distinction 

reveals the error in the Circuit’s Court’s expanding the “matters the parties intended to 

discharge” to include Julie’s civil claims which are nowhere mentioned or referenced. 

The PDDA is as narrow as the Fenske Mutual Release of All Claims was broad. Compare 

the Fenske language releasing “all claims, liabilities, obligations, causes of action, and 

controversies arising out of the dispute,” with the PDDA’s extremely narrow “full and 

final settlement of all the property rights of the parties.”  

 Seidel concedes that it is his burden to “prove the existence of a valid release.”  

Appellee’s Brief p. 10. Seidel further confirms that to meet his burden requires a release 

“reduced to a writing that is clear, definite and complete.”  Id.  (citing Northwestern 

Public Service Co. v. Chicago & N.W.Ry.Co., 210 N.W.2d 158 484 (sic) (S.D. 1973)).  It 

is respectfully submitted that the PDDA is neither clear, nor definite, nor complete with 

respect to a supposed release of Julie’s civil claims against Seidel arising out of his 
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attack. The PDDA does not even mention such claims and for that matter never even uses 

the word “release” in the operative provision. This Court knows a release when properly 

presented. The PDDA is a decidedly different document than any of the cases cited by 

Seidel. He cannot meet his burden in this case and the Circuit Court should be reversed. 

 Seidel’s reference and citation to Flynn v. Lockhart, 526 N.W.23d 743 (SD 1995) 

bears mention. Seidel cites the case for the proposition that “a party to an unambiguous 

release cannot offer his or her attorney’s alleged remarks about the release’s effect so as 

to vary the terms of the release.” Appellee’s Brief p. 10. First, unlike the present case, 

Flynn involved a broad release of all claims arising out of an accident.  Id. at 744-745.  

Second, it is not Julie’s counsel who has offered evidence about the “release’s effect”– it 

was Seidel’s attorney who told the jury seated for Seidel’s criminal trial that the PDDA 

he entered into evidence left Julie’s civil claims entirely intact: 

Attorney Rensch: Pg. 1058; lines 23-25: “And they did it with stipulation, 

and there was not a trial. And what does she retain?  She still has the right 

to sue him for all of this.” 

 

Attorney Rensch Pg. 1059; lines 4-7: “She still has the right to sue him 

civilly for all of this. So you want to talk about bias and motivation and 

money coming into play.  Money makes people do strange things.   

 

APP 058-059. To the extent Mr. Rensch was relying upon testimony from Julie’s 

counsel, it was evidence Mr.Rensch elicited, rather than some affirmative statement from 

Julie’s counsel who had been subpoenaed to testify at trial. State v. Seidel, 953 N.W.2d 

301, 312 (S.D. 2020). In affirming Seidel’s conviction and sentence, the Court noted that 

“[t]he overarching theory of the defense was the J.S. engaged in all of these acts in order 

to use them as a basis for obtaining a more favorable divorce settlement or a monetary 
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award against Richard in a civil lawsuit.”  Id. at 310 n5. This “theory of the defense” 

certainly did not arise from Julie’s counsel.   

 Unable to reconcile his position with the fact that the PDDA does not create a 

valid release which is clear, definite and complete, Seidel resorts to a hypothetical 

question of “how a lawsuit seeking $10,000,0000 from Richard is not a claim against 

Richard’s funds, assets, or any other property either owned by Richard at the time of the 

divorce or later acquired.” Appellee’s Brief p. 11. The answer is clear. As a matter of 

logic, the claim is against Seidel, not his “funds, assets or property.” Julie’s civil claims 

based upon Seidel’s kidnapping, rape and assault are not against machinery, real 

property, a Harley Davidson motorcycle or any other property Seidel was awarded 

pursuant to the PDDA. The claims are against Seidel personally. It bears repeating given 

Seidel’s argument and the Circuit Court’s decision that “No claim against the property of 

Richard” is not the same thing as “No claim against Richard.” Words matter – the PDDA 

cannot be interpreted by ignoring the words “property” and “property rights.”  Seidel’s 

argument can only be accepted based a reading of the agreement which excludes its very 

essence; a division by settlement of marital property.   

 More fundamentally, how, whether or in what manner Julie could enforce a civil 

judgment against Seidel in light of the PDDA is not before the Court nor before the 

Circuit Court.  Stated another way, the matter is not ripe. Ripeness involves the timing of 

judicial review and the principle that “[j]udicial machinery should be conserved for 

problems which are real and present or imminent, not squandered on problems which are 

abstract or hypothetical or remote.” Boever v. South Dakota Bd. Of Accountancy, 526 

N.W.2d 747, 750 (S.D. 1995)(quoting Gottschalk v. Hegg, 228 N.W.2d 640, 643–44 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975118424&pubNum=0000595&originatingDoc=Ifafe0137ff4f11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_595_643&originationContext=document&transitionType=DocumentItem&ppcid=c573523ad509458c86f16f64fe7e745f&contextData=(sc.Search)#co_pp_sp_595_643
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(S.D.1975)). Assuming the suit is permitted to proceed on remand, whether Julie will 

obtain a verdict and judgment against Seidel is unknown at this point.1 So too is the 

amount of said verdict and judgment, and the manner Seidel would or could satisfy the 

same if enforced. The Court should decline Seidel’s invitation to decide this appeal based 

upon future or hypothetical events. It need not do so as the plain language and rules of 

interpretation are well-sufficient to support reversal and remand.2 

 Seidel’s reliance on Richardson v Richardson, 906 N.W.2d 369 (SD 2017) is 

misplaced as discussed in Julie’s Appellant’s Brief.  Of course, Richardson is a seminal 

case which allowed spouses to seek civil redress for wrongful conduct of another spouse 

prior to divorce. Id. at 381 (overruling Pickering v. Pickering, 434 N.W.2d 758 (SD 

1989). In the divorce proceeding the parties entered into a “settlement agreement 

contain[ing] a mutual release; however it provided an exception permitting either party to 

pursue nonproperty causes of action against the other.” Id 371. The Court did not address 

the release language other than to recognize the cause of action. Nor has this Court ever 

subsequently required that expressly reserving “nonproperty” causes of action is the 

exclusive means of a spouse to pursue civil claims following divorce. Under basic 

contract principles, the same effect is had where the parties expressly limit their 

agreement, as here, to “property” and “property rights” of the other.     

 

 

                                                 
1 Julie moved the Circuit Court for summary judgment on the issue of liability given the conclusive proof 

that the acts complained of, kidnapping, rape and assault, have been conclusively established by the 

unanimous conviction and affirmance on appeal.  This motion was not ruled upon. 
2 Beyond ripeness, the PDDA would not be an impediment to enforcing a civil judgment as the PDDA was 

and is limited to the divorce proceedings.  Civil claims and verdicts are not controlled by this document, 

including language Julie would have no claim against Seidel’s property.   

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975118424&pubNum=0000595&originatingDoc=Ifafe0137ff4f11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_595_643&originationContext=document&transitionType=DocumentItem&ppcid=c573523ad509458c86f16f64fe7e745f&contextData=(sc.Search)#co_pp_sp_595_643
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3. Other Provisions of PDDA Do Not Cure Circuit Court’s Error 

 

  Seidel’s attempt to conflate other provisions of the PDDA as supportive of a 

release of civil claims fails. None of the cited portions of this standard divorce stipulation 

come close to supporting Seidel’s burden to show a valid release of civil claims which is 

“clear, definite and complete.” This includes standard provisions that each divorcing 

party shall not thereafter participate in the estates of the other; or that each would be 

responsible for “personal debts and liabilities” divided pursuant to the agreement, 

including medical expenses. Appellee’s Brief p. 13-14.  These are standard terms in a 

divorce.  Further, Julie’s civil claim seeks general and punitive damages which certainly 

are absent from any PDDA provision.     

 The reference to alimony in the PDDA warrants special mention as Seidel appears 

to believe this provision is most supportive of his position.  Section 7 of the PDDA was 

titled “LUMP SUM NON-MODIFIABLE ALIMONY.” App 013. This provision 

provided in part: “As for spousal support, Richard shall pay to Julie lump-sum, 

nonmodifiable alimony in the gross total amount of $750,000.00 to be paid in installment 

payments. Based on South Dakota law, this is intended as a final adjustment of mutual 

rights and obligations and is an absolute judgment[.]” R. 672-73 (App. 9-10).  Given that 

alimony or spousal support is a particular right of a spouse depending on factors outlined 

by this Court, it is absurd to claim that a reference to “final adjustment of mutual rights 

and absolute judgment” regarding alimony has anything whatsoever to do with an 

unspoken release of the separate right of Julie to seek civil redress for Seidel’s torts.   
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 This Court has described the various types of alimony.  See, e.g., Sanford v. 

Sanford, 694 N.W.2d 283, 290-291 (S.D. 2005)(describing permanent alimony, lump 

sum alimony, restitutional or reimbursement alimony, and rehabilitative alimony).  

The parties’ agreement and language regarding alimony, set forth separately as its own 

provision in the PDDA, is limited on its face to the issue and Julie’s rights to alimony. It 

has nothing to do with civil claims and certainly cannot be relied upon to support Seidel’s 

argument or the Circuit Court’s holding.  

4. Timing of the PDDA with Respect To the Attack is Irrelevant  

 

 Seidel appears to read Henry v. Henry, 534 N.W.2d 844 (S.D. 1995), as 

prohibiting all civil claims of a spouse taking place prior to any divorcing parties’ 

stipulation.  Appellee’s Brief p. 15-16. Lois Henry’s spouse Harold was abusive in the 

latter years of the parties’ marriage and continued in his pattern after the divorce. Relying 

not on the general timing of any particular act, but rather the language of the parties’ 

agreement, this Court simply disallowed claims prohibited by the document’s plain 

language.  This Court noted, “despite the potential for entertaining such a claim, … Lois 

waived that opportunity by signing a release in the parties’ settlement agreement.” Id. at 

847. The Court continued stating, “[t]he provision at issue in the decree provided that 

each party releases the other ‘from any and all rights, claims, demands or obligations 

arising out of or by virtue the marital relation.’ A clear reading of this agreement 

between the parties shows that they were settling all pre-divorce claims.” Id. (emphasis 

added). Nowhere in the present PDDA does there appear language that “releases … any 

and all rights, claims, demands or obligations arising out of or by virtue of the marital 

relation.” In fact, the word “release” does not appear in the relied-upon recital at all. 
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Henry’s “release” of “any and all rights, claims, demands or obligations arising out of or 

by virtue of the marital relation” stands in stark contrast to the present PDDA which 

states in a mere recital that the agreement “shall be in full and final settlement of all the 

property rights of the parties.” Summarizing, the timeline between tortious conduct and 

the specific divorce agreement was deemed relevant in Henry. The same timeline is 

meaningless in this case given the language of the PDDA and entire absence of clear, 

definite and complete release of pre-divorce conduct.    

5. PDDA Ambiguity on the Issue of Release of Civil Claims Provides  

 Alternative Grounds to Reverse the Circuit Court 

 

 The Court has long recognized a party’s ability to present alternative theories and 

arguments. Certainly this is not the first case in which litigants separately contend that an 

agreement unambiguously supports their respective, and contrary, positions.  See, e.g., 

Singpiel v. Morris, 582 N.W.2d 715, 719 (S.D. 1998) (also addressing one party’s 

contention, “[i]n the alternative,”  that the agreement at issue was ambiguous).  Whether 

an agreement is ambiguous is a question of law.  Id.   

 Seidel first contends that Julie’s argument on ambiguity is only supported by her 

counsel’s testimony in the criminal trial. This is incorrect. First, it was Seidel that 

introduced parole evidence at the summary judgment proceedings. See Exhibit B to the 

Affidavit of Tim Barnaud. Second, the evidence of the parties’ intent that Julie 

maintained all rights to pursue the present civil action came from Seidel’s attorney. 

Specifically referring to the PDDA he introduced into evidence, Seidel’s criminal defense 

attorney stated to the jury that the divorce was concluded “by stipulation,” rather than 

trial, and that pursuant to that stipulation Julie “retain[ed]” the right under the PDDA “to 

sue him civilly for all of this [criminal charges including domestic assault, kidnapping 
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and rape].” Beyond Seidel’s attorney’s introduction of the PDDA into evidence and his 

statements, this Court noted that “[t]he overarching theory of the defense was the J.S. 

engaged in all of these acts in order to use them as a basis for obtaining a more favorable 

divorce settlement or a monetary award against Richard in a civil lawsuit.”  State v 

Seidel, 953 N.W.2d 301, 310 n5 (SD 2020). Finally, if Julie’s attorney’s subpoenaed 

testimony is relevant or required on the issue at all (which it is not) it was Seidel who 

elicited the testimony and made the record as part of his “overarching theory.”  Id. at 312-

313. 

 Seidel posits that Julie’s position is “absurd” contending there is no record 

regarding the circumstances surrounding the execution of the PDDA. Seidel is again 

incorrect. Seidel elicited the following exchange as part of his overarching theory that the 

PDDA did not serve to bar Julie’s civil claims.   

Q [Mr. Rensch]: I asked if she reserved her right to file a civil claim 

 against Mr. Seidel for what she’s alleging in this case. Yes or no.  

A: [Mr. Sabers]No. 

 

Q: She did not reserve the ability to sue him for that? 

A: No. He didn’t give up. He wanted to buy that [a release of civil claims], 

 and he couldn’t get it. 

*** 

Q: Based upon the legal papers [PDDA and Divorce Decree], though, you 

reserved that, did you not, for her? 

A: My recollection was that she wouldn’t waive it [civil claims for 

Defendant’s November 2, 2017 acts].   

*** 

Q: If she did not waive the right to sue Richard for what happened here, 

she still had that right; isn’t that correct? 

A: She did not waive it. That’s correct   

 

Summarizing, the record on Seidel’s several hypothetical questions, including “the actual 

circumstances surrounding the Agreement” (Appellee’s Brief p. 20-21) is that Seidel 

wanted to include a waiver of civil claims as part of the divorce and that Julie refused.  
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This is fully in line with the overarching theory of Seidel’s criminal defense, Julie’s 

current position and is consistent with a fair reading of the PDDA. If deemed ambiguous, 

the intent of the parties is clear – Julie’s right to bring this civil action was preserved.   

 Seidel’s alternative argument that res judicata bars Julie’s current tort claims is 

factually and legally incorrect. Factually, the civil matter was not litigated in the divorce 

as these claims were clearly outside of the PDDA’s express limitation as to “property” 

and “property rights.” 3 Legally, res judicata is inapplicable.  This Court has identified 

four elements must be satisfied in order to apply res judicata: (1) the issue in the 

prior adjudication must be identical to the present issue, (2) there must have been a final 

judgment on the merits in the previous case, (3) the parties in the two actions must be the 

same or in privity, and (4) there must have been a full and fair opportunity to litigate the 

issues in the prior adjudication. See, e.g., Dakota, Minnesota & Eastern Railroad Corp. 

v. Acuity, 720 N.W.2d 655, 661 (S.D. 2006). Seidel cannot establish the first element as 

the PDDA and Judgement and Decree pertained only to marital property and dissolution 

of the marriage, and as such the issues resolved in the divorce action differ greatly from 

the present matter seeking to hold Seidel accountable for civil tort claims.  Further, Julie 

is entitled to a jury trial on her civil claims against Seidel. South Dakota Constitution 

Article VI, § 6, provides in part: “The right of trial by jury shall remain inviolate and 

shall extend to all cases at law without regard to the amount in controversy....”  See also, 

Kneeland v. Matz, 388 N.W.2d 890, 891 (S.D. 1986)(State Constitution mandates that a 

party be given a jury trial as a matter of right if the action is one at law).  Divorce actions, 

                                                 
3 The trial court overseeing the divorce entered a Judgment and Decree of Divorce on December 4, 2018. 

APP 024. Therein, Judge Day found that “[t]he parties entered into a written Property Distribution and 

Divorce Agreement (“PDDA”) concerning property rights, which is on file herein and is accepted in 
evidence and which appears to be a fair and equitable adjustment of the property rights and the parties.” 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000359&cite=SDCNART6S6&originatingDoc=I9adad0effea911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=92ab03ff189f4e08810ae8a81f03851b&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000359&cite=SDCNART6S6&originatingDoc=I9adad0effea911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=92ab03ff189f4e08810ae8a81f03851b&contextData=(sc.Search)
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on the other hand, are decided by the courts sitting in equity. See generally, Fox v. 

Burden, 1999 SD 154, 603 N.W.2d 916. Because Julie could not pursue her civil claims 

to a jury in the divorce proceeding, res judicata would not be applicable as she did not 

have a “full and fair opportunity to litigate” her civil claims in the divorce proceeding.     

6. Application of Judicial Estoppel is Warranted 

 Seidel does not deny that his position in the criminal proceeding on the issue of 

release of civil claims is the exact opposite of the position he has taken herein.  Instead, 

he contends that judicial estoppel should not be applied because “there is no evidence that 

a court or jury adopted any position [as claimed by Seidel in his criminal defense] that 

Julie was making false allegations for financial benefits.”4  In a published opinion, this 

Court has already noted that “[t]he overarching theory of the defense was the J.S. 

engaged in all of these acts in order to use them as a basis for obtaining a more favorable 

divorce settlement or a monetary award against Richard in a civil lawsuit.”  State v 

Seidel, 953 N.W.2d 301, 310 n5 (SD 2020).  Seidel’s argument ignores this Court’s 

admonition that application of judicial estoppel is not be reduced to an equation, and that 

various elements, including judicial acceptance of the prior position, are to be “generally 

consider[ed].”  Canyon Lake Park, L.L.C. v. Loftus Dental, P.C., 700 N.W.2d 729, 737 

(SD 2005).  As an equitable doctrine principally adopted to maintain judicial integrity, Id. 

at 738, the Court can decide whether a party should be permitted to take one position as 

it’s “overarching [albeit unsuccessful] theory” and turn around in a separate proceeding 

                                                 
4 Seidel also requests that judicial estoppel not be addressed as it was raised on reconsideration to the 

Circuit Court. This contention should not deter the Court.  The matter was briefed below in the 

reconsideration proceedings.  Further, as a “procedural doctrine” the Court has “discretion to disregard the 

general rule of administration, particularly when, as here, the question raised for the first time is one of 

substantive law which is not affected by any factual dispute, for under such circumstances the parties may 

present the issue as thoroughly in the appellate court as it could have been presented below.”  Paweltzke v. 

Paweltzke, 2021 S.D. 52 ¶ 40 (citation and internal quotation omitted).    
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to take the exact opposite position on a dispositive issue.  Julie submits that this type of 

“perversion” of the judicial machinery is well suited for application of the doctrine.5   

CONCLUSION 

 For the reasons stated, Julie requests that the Circuit Court’s grant of summary 

judgment be reversed, and that this matter be remanded for further proceedings on the 

merits.    

Respectfully submitted this 28th day of October, 2021. 

     CLAYBORNE, LOOS & SABERS, LLP 

 

 

     _________________________________ 

     MICHAEL K. SABERS 

     MICHAEL C. LOOS 

     2834 Jackson Blvd., Suite 201  

     PO Box 9129 

     Rapid City, SD 57709-9129 

     (605) 721-1517 

     Attorneys for the Appellant/Plaintiff 

  

                                                 
5 Due to page and space limitation Julie would refer the Court to her position on SDCL § 53-9-3 as set forth 

in Appellant’s Brief. 
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