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Appeilanis Richard and Carol Losh (“*Loshs™) respectfully bring this appeal of the

Judfement by the honorable judze Heidi Linngren frem the Seventh Judicial Cireult in

Custer County deted Movember 15, 2024 before the Supreme Court of South Dakota

under the provitions of SDCL Saction 15-264-3 [Appeal from o cirelil cowt judmnent);

SDCL Seciion 15-20A-7 fOrders and delerminations of tnal coun subject to review on



appeal from judgment), and SDCL Section 21-24-13 {Review of declaratory orders and
judgments}. Motice of Appeal was filed on December 11, 2024

The Judemeni was issued after the Court had entered its Order an Maiion for
Declarotary Judgmert on November 7, 2024 granting judgment on the pleadings 1n favor
0 the: Plaintiil, the Shaw Family Trust Established May 22, 1991, as Restated on July 18,
29, and whler having enlered 1ty Findimgs of Fact amd Cenclucions af Law amd (rder on
Maticr for Judgreent on the Plecding cnd Minion for Permerent Infrencsior, both af
which were incorporated by reference intg its Judgaeend. Please see the Racoed (“R7} ppe
108179, 194195

As the Ovder on Mation for Declararary Judiment and the Crder on Meation for
Judgmene an the Pleadingr and Motion jfor Permanent Infuncifon were incomporated by
reference imto the Sudemeni. SOCL Sections 15-264-7F amnd 21-24-13 provide purizdiction

tor this Counl to teview the suppett for these Crders as well,

STATEMENT OF THE LEGAL ISSUES

Appellants respectfully submit several issues for conzideration by the Supreme
Count as follows:
(1} Whether the frisl conrt erred im issuing an Order and Judgmeni allowing

fur & vielation of Custer County Ordinance No. 2 reparding a private access

easemienl.

The Court did red addeys thas 1ssee glithough 1t was tnzed 1 Defendanrs " Brigf in

{ppasition ta Mation far Judgmenr on the Pleadings, B, pp. 129130, and in Deferndants’



Response to Mlaineiffs Proposed Findings of Facr, Canclusions of Law and Order on
Muations for fudpment an the Pleadings and for Permanent fuaction. B pp 157-141.
The most relevant stamtes are SIKCL Sections 11-2-1.1, 1122 and 11-2:13. The
mest relevam cases are Schafer v Dewel Canmoy 8 of Comm vr, 2006 5.0 106, 725
MW 2d 241 and Edfefracht v Demel County Mlanmwing Commrisssion 2022 50 18,072

P W, 2dd A,

{2) Whedker the trial equrt gerred in oot dismissing the Complaint for Inck of
juriadictinn, improper vénue, and failure to xiaie » ripe or justscighle clyim or
conlrayersy.

The wrial Uourt concluded it had original parisdiction in all cases except as to any
[imited original jurisdiction gramtcd to other couns according to the South Dakota
Constrution Attiicle V, Section 5. The Court also found civil jurisdiction over the parties
andl sathyect miatter pursuant o S0CL Section 16-6-9. The Court found jurisdiction over
ihe parlics and subject maiter purswant o0 SCACL Chapter 2 1-24 for declaratory elicf and
specilically SDCT. Section 21-24- 1 providing tha “Courts of recond within their
respective jurisdictiong shall have the power 1o declare rights, siatos and other legal
relations whether or not farther relief is or could be claimed. B pp. 174, 205

The trial Court stated venue was appropriate pursuant to 814 L Section 13-5-1
(venue for determination of an interest in real propetty). R pp. 174, 205,

The triad Court alsa concluded a rpe and justwioble conlroversy existed betwern

Plaintiffs and Defendants. K. p. 176, 207



The most relevant constibational and statutory provisions ave The South Dakota
Comstitution, Article ¥, Sections 1, 4 and 5; SDCL. Seetion 1-26-1¢2) (Definition of
“Coniested case™y, SNCLL Sactior 1-26-30 (Right to judicial review of conmtested cases
Prelimminury agency aclicms); 30O Section 7-184-2 (A uthority @ enacl, amend and
repeal ordinances and resolutions —penalties for viclation); SIHCL Section 7-184-34
{Appeal w circuit court From magistorate cowty, SDCL Section 11-2-2 (Appointient of
couwnty planning commission), SDCL Secrion 11-2-1.1 {Apgrieved persons-
Hequirementsy: SIHCL Section 11-2-13 {Adoption of zoning ordinance )

Thc most relevani cases arc Scfuafer v Dewel Comenty B of Comm ra, 2000 5D
106, 725 MW 2d 241 and Lamar dever. of 3.0 v (it of Rapid City 20200 513 30, 244

MW 24 793,

(3 Whether the trial court erred in Euiling to consider 3 aterial gquestion
of faci before issuing a jwdgment on the plesdings.

The Findings of Fact and Conclusiona of Law by the aial Court do not
specilcally declare there are ne remaimng 15soey of fact; however the Coyrt does oile
severdl cases s e whal facls the court may consider. Korsfoad- Febien, Inc. v Pope
Architects, Fre., 439 NW. 2d 565, 567 (5.0 1990, and Porows Media Corp. v Pall
Corp, 186 T 54 1077, 1079 (3" Cir, 19009), Aleng with several other cases at B, pp. 173,
206. However, in issuing is Order granting the Declaratory Judgment the Cowrl made it
elear thatl 11 did nut considet there were any rémainimg ssues of {act.

Appellants contend that questions of fact remain as outhined in Defendanrs ' Brief

in tdpposivion ta Maifen for Judgmeni on the Pleadings al B. pp 128-130 and in



Defendoants ' Resporse fo Medntifl s Proposed Fimdings of Foact, Conclusions nf Low e
{rdfer nn Maltons for Sucdymenr o the Pleadings and o Permamenr fafumciior a0 B pp
157-161.

The mast relevant cases include the cases cited above by Plantifla"Appellses.
Also relevant is Western Nai ! Mt fas. Qo v GatewavBide. S fac, 2016 51 85, B&?
oW 2d BEY. The mosl relevant statutes include SDICL Section 15+6-12(c) (Motion for

judpment on the pleadings} and SDCL Section 15-6-56 { Sumnmary judpment).

STATEMENT (F THE CASE

This case began with the filing of & Summons and Complaint seeking o
declaratory judyment and impunctive reliel in the Cirownl Court of the Seventh Judicigl
Cireuit in Custer County oo March 7, 2023, R pp. 1-24. The cage was brought 10 a
heezwrimyg o Seplember 18, 2024 before the honerable Judge Heidi Liangren following a
Maticnt for Judgmient on the Pleadings and Motion jfor Permancnr frjunceion and Notice
nf Hearing filed by Plaintiffs/appellecs Shaw Family Trust {*Shaws™, R pp 31-33. 85-
86,

This case Involves & private weceys casement aeross properly owned by the Shaws
and refered to as Lot 4 af the Case Subdivision &4 R pp 10-12. The Loshs™ property is
referred Lo ay Tract Reinke, R p 13, and is not shown in the plat subdivision survey as the
survey plat was drawn for the purpose of a land auction in October, 2015 However,
Tract Reinke borders Lot 4 on the South and {he Loshs’ povate access easerent ruhs
Morih from the Reinke Tract along the eastemn border of Lot 4, property of the Shaws and

then turns Fast to connect with Eggers Tane. Fpper: Lane is a daveway hat is classifed



as a public read and from the junction with the easement it runs North to connect with
Medicine Mouniain Road which is a County road. The Loshs bave owned the private
BCCESs gasement sinca 2015

The Shaws purchased thetr property in 2020, After inmially tnying to have the
Loshz' pnvate access easement vacated by the Custer County Comimitssiomers in 2021, al
E. pp. 72-73, the Shaws hived an anomey (o iny 0 perswade the Loshs G agree o vanous
lermy and condihons for the use and mamtenance of the casement. ARer faling to reach
an agreernent with (he Loshs for ey lor the easement, the Shaws {1led ther Complant
willy the Custer Coortus siated ahove.

[n Febraary, 2024 the Shaws filed a Motion for Judgment o the Pleadings amd a
Masion far Permaneni Infunciian seeking an order imposing a lisr of 15 terms for the use
and maintenanes of the Loshs' prnivate access casement. B pp43—4 The list included a
provision allowing the Shaws' use of the casemvent driveway for their own personal
arcess I 4 home they were imlending w0 build at some point in the fimure, R, p.5. The
[156 also ineluded b equirement for general maintenance 10 oceur at leass fwe limes per
year by hicensed | insurad and bonded contractors. R pdd, paragraph 6.

The Lashs eventially hired an antpeney and amemptad Lo negotiate a semlement for
several inoniths but thewr atione y rather abraply moved out of state i July of 2024 and
had o withdraw from the case, R, pp. 26-27. 5032, Thereupon the Shaws filed their
gecond Moiice of Hearimg, 2. pp 53-34. In August, 2024 the Loshs Gled their Arswer aad
Muotjom to Disemiss walt Exhibiis 1-4, B pp 55-74, althaugh it had been delivered to (he
Shaws' acomey more than a yoar earlicr in April, 2023 within the 30 day penod after

eeceipl of the Complein gy wis demanded in G Sumemmors.



O August 14, 2024, in response to some questions from the Loshs about the
nafiuee of the hearing, the Custer Couwnty Clegk of Counl sent an email stating that oll
parites were required to appear in person at the hearing and that the hearing would be
substaniive im natare. B, p.BY. However, Ronald Shew had died in October of 2023 in a
car accident and Dl Shaw, as the remaiming trustee for the Shaw Family Trust, was
excused mom havimg 1o attend the heanng.

Abthe heanmg on Seplember 18, 2024 1he judpe offered ap ¢xplanaiion for why
Jll Shaw was not present for the hearing and thus unavailable for any type of direct
questioaing or Choss exarmination, explaining that she had

*_..presided over the sentencing ot dispoesitien of the taftic citation. And ba.

Shaw was present, and | did get quite a hiswooy of them. and obviously it was a

very ftagic accident that happened, and it 15 very apparent that it 15 difficult. And

throughout those procecdings, cesentialfy, she and her chaldren informed the

Court and the count swlf that, quite frankly, they hope they never have o come

back to Souh Dakota.™ Herring imnseapt CTr )y, p. 3.

Toward the end o the heanng Lhe judge seemed W indicate what her thonking
would be in prepanng het Onder as she staled

“So to that end T think that would pot this to rest, and then the Shaw Trust can -

wine kneew, some of this 35 the proteclion to the Shasws as well in seiling te

property, if that's what they choose to do™ Te. P 5%

At the conclusion of the hearing the judec indicated she would be cntenng an
Cirder imposing a hisl of terms and conditiens For the vie and maintenance of the Tashs’
private access casemenl doveway that the Shaws wepild then [le with the Custer County
Repistry of Deeds. The Judpe directed that the Shaws' atlorney comptle a list of the

term that had bezn dizcussed ar the heanng and then subymin it for considemation. The

Tudie stated that she would allow for w stoel period of tme after the list of weoms were



¢

submitied For the partics to add additional comments or objections betore she would 155uc
her Order, Ir, pp 4445, 5655

On October 10, 2024 the Loshs filed a Brigf in Ooposition io the Motian jor
Judament on the Pleadings. K. pp.124-136 and the same day the Shaws filed Prapesed
Findings of Fact and Conclusions of Law angd (rvder om Motion for fudement on the
Fleidivgry amd Mition for Permament fajumction, with aitached Eoirifice. Ropp.137-134.
Then on Oclober 18, 2024 the Loshs Dled Defendants” Respomve to Plataeifi s Proposed
Findings of Facl, Conelusions of Lenw and Crvder on Motiens for Judiemerti on the
Fleadfings wnd for Permonent fnfuncrion. B pp 133-163.

{m November ¥, 2024 the Court entered an Order on Maovtion for Declaratory
Judgment Repavding the Earement focated on the Play of Care Sabdivizimeid fecorded
ar 1.2 Plar 626 over Lod & and for the Femefit of Fract Reinke, R p. 168-171. Alseon
MNovemnber 7, 2029 the Courl [led 05 £indiagy of Fuct and Conclysiony of [ and
Cireler on Mution for Sfudgment oo the Pleadings amd Motion for Permtanest fnjurelon.
B p. 172193

Buased an 1ts Findings of Faet and Conglusions of Law the Court (1) denied the
Maotion to Dismiss Tiled by the Loshs as pant of their Answer, (i} denied the Shaws
Motion lor Permanent Injunction, and {iii) granted the Shaws' Motion for Deelaratory
Judgment, The Court also directed the Shaw Famuly Trust to submit an Order consistent
with and incorporating by reference the Couni®z Findings of Fact and Conclusions of Law
1o be filed with the Custer Repister of Deeds and indexed against the affected properties.
Finally, on Movember 13, 2024 the Counl filed itz Judgment graniing the Shaw Family

Trust’s Motion for Declaratory Judgment, B, pp, 194123



O Decetnber 11, 2024 the Loshs filed a Notice of Appeal with a Centificate of
Service and Appeal Bond along with a Docketing Statement with attached copies of (he

trial coun Cirders, Findings of Fact and Conclusions of Law, and the Judgment.

STATEMENT OF THE FACTS

Om May 2, 2007 Carul Kay Biewick Losh ¢Caral [osh™) became the sole vwner
of the property described as the Reinke Trac! in Custer Covnty, B, p 13, The propetty
wiys purchased in 1972 by Carel Losh 'y parents. Rex and Mary Biewack, B p6d. ARer
thear death owmnership was ransTemed o Canl and ber sister, Lon Biswick a5 1Bnanty in
cormmen. B- p- 56, and alter Lot's death the title was placed in Caral™s narme.

In 2015 Carol Losh oblained a private access easement along the eastern border of
Lot 4 of the Case Subdivizion #4 atlowinu for a safe and convenicn! access roule between
her property and Eggers Lane, As noted previously, Exgers Lane is actuslly a
neighkor’s driveway connecting the nottheastern encd of the Loshs™ aocess exvsment with
Medicine Moumiain Road which 15 a County owd. B, p.i2.

On Scptember 18, 2020 Lot 4 was purehased by Ronald and ] Shaw a8 irustees
of the Shaw Family Trost. B.opp I0-11. The Warranty Deed stated that the propery was
subect 1o g st ol Tive provisions including paragraphs B and 1D as follows:

H. Highway and public utility nghts-of-way and eascments as desenbed,
platted, or established by prescription

0. Any zomng, butlding, or land we repulations, of whalaver nature or
kind, of any governmental body, law or statute, or violations theveof, that
may he applicable b or affecting the real preimises berein beinp sold.



In Movember of 2021 the Loshs received a Notice of Heanng before the Custer
Counhr Board of Commissioners for the stated purpoac of the Shaws tng 1o vacate the
Losh’s private access cascmenl. Please sec Losh's Answer and the attached Exhibn 3.
R. pp.58, 72-T3. While Rachard Losh aftended the heanng end defeaded the need ot the
easemmenl, the Shaws did nol stiend the heanng hut instesd stated thear case in 2 leller o
the Custer Planning Depanment (hag was kepd confidemial and not reveaded o the Toshs
at that time. The Loshs eventually obtained the letter from the Shaws' attormey and
submitied il as Exhibit 5, 31 B, p. 107, in their responze brief prior 1o the circuit coun
hearng.

After the comoissioncrs voted nol to grand the Shaws' request the Loshs sent a
letter to the Shaws explaiming their ravionale and plans for the cazsement and offening 1o
meel and discuss afl respective concerns amicably, B, pp 18-1%, 58-59, 1 [4-115, While
the Shaws didn’t respond personally, an attomey from California acting on behalf of the
Shawsz conlacted the Loshs twice by wlephone in January, 2022 with nomerees guestions
abour thenr easement befone signing ofl with an email o the Loshs stating thar the Shaws
did not believe the depeetion of the easement was proper. R p7d. Alzo, the email staled
the Shaws had retained a law firm in Eapid City to advize them in the matter amd that the
Loshis would be contacted by Marty Jackley or semecne on bis behalf.

After reeeiving that cmail the Loshs went ghead and hired o local company to
comstruc! A dnveway within the casement area conmecting their properly wilh Eggers
Lane. The driveway was well praded, constructed and compacted and it included a
calvert al the low spot and gutlers, or trenches. on both sides of the diveway for proper

drainage.



In August, 2022 the Loshs received a letter froun an attormey with the Rapid City
law firm which they perceived as oddly somewhal threatening, R, p. 20-21. The lener
staled that the Shaws did not believe the driveway was adequately constructed and that
the Shaws wantcd to address safety izsues apd construction standurds, The Shaws also
wanlcd an agrcement with terms covening insuranee, liability, » maintenence schedule,
improvemen s, allocation uf Tuture costs and responsitality Tor gates and salely of
ammals. The leter alse declared that the Shaws would be using v doveway to access
their intanded new home despile their stated concerns abowl safety issues.

The Loshs weote back ina defensive manner and tone without being (itly 2ware
at the laws regarding easements. K. pp. 23-24. The Lashs did oot trust the Shaws and
suspeciad there might be some sort of seam or foul power play afoot. The Loshs had
cotcerns that their new neighbors (i) lived out of state, (i) had alrcady ed to vacate
iheir gasement withowl contacting, them, {i1i} had refuzed to speak with them by telephone
or respond o their leer, (iv} had already employed rwo fawyers Irying to extinguish ar
oiherwise modify their eazsement, one of whim had mischuractenized 1weir casement as
“wecondany™ aocess, (v had stated congems abour safety und constroshoon of the
driveway, (vi] wanted insurance information and a liability agreement, and then {vii}
slated that the Shaws would be wsing the deiveway for their own parposes and access 1o
their intended hame.

Between Auvgust, 2022 and February, 20273 there were ng comm unicatiems
betwien 1he Loshs and the Shaws ar their atliommeys, Howeyer, in February, 2023 the
Loshs noticed that the Shaws had installed a short appreach driveway directly from

Medicine Mountain Fead Norh of the property onis their propecty, Iol 4. and comnecting

14



with the Loshs’ casement doiveway near the point where the doveway tumed From Gast-
West b Norh-South, The Lowhs mated that the Shaws’ new approach b the agement
driveway had Dlled the dramzge guiter with Gornpacted dien withouot mstalling s culvert.
As such, it presented an obstruction Lo drainage along the northern getter of e Easi-
West portion of the driveway.

On Febroary 28, 2023 the Loshs wrotc & letter to the Shaws asking them to instal l
a culvert at the pount where she Shaws' new approach dnveway had connected wih the
easement diveway so thal deainasge glong the gutter would not be obatruceed, B, pp 67-
T1. Tntheir feter thae Tarshs acknowledped the Shaws apparent raght o wse the driveway.
However. the response recelvied was a Sumrmons and Complainl. R, pp 1-15

The Coamplaint did fot mention the Loshis™ Febriacy letier acktnowledging tha
Shaws” right trr use the driveway, hoowever, it did claion 4 ripe and justiciable
cofttroversy exisls between Plaintiffs and Defendants,™ [, p %

The Loghs™ drswer amd Motion [o DMemiss cited incorrect asserlions in paragraphs
1 and 200af the Complaint, R pp 2, 4 and the failurc 10 mention the Loshs' recognition of
South Dakota caso law in paragraph 27, R p.5. More imponantly the Loshs inctuded a
Motion to Dismizs the Complaint ax 11 did nat securarely desoribe a real controversy ot
claim weorthy of the Court’s ume and atienlion.

A deseritenl above io the stalettent of the case, the Loshe hired an atorney who
artempled 10 negotiate a senlement, but after 2 couple of weeks negotiations stalled and
the Loshs attomey eventually moved cul of siute and withdrew as thear represenlative.
Shortby thereatier the Shaws renewed their request lor hearing and the hearing was held

oty Septeriber 18, 20204, Two days later the Loshs visiled the Cusler Planning



Departtent and obtained o copy of two retevant portions of Cusier Couanty Ordinence
Mo 2 and submitted the relavard portions the ext ol the crdinance in Deferndenty ' Briefin
Clppwiiton £ Mrion for Sudimenl o the Fleadingy. B po 128, Both seetons af the
Cirdinance restrcted the use of privale access sagerents W0 one 1) residence and one 1)

parcel of property as further described in the arpament below.

ARGUMENT

(1) The irial court erred in issumg an Order and judgneent sliowing for a

viclation of Custer Comnty Ordinance No. 2 regardiog a private access easement.

L Section | of Article [ of the Custer County Urdinatce No_ 3 authotizes the

subscguent Bections 2, 3, 4 and 5 as tollows:

Whereas Title 11-2-2 of South Dabkota Codified Laws (S0CL) has delegaed the
responsibilty o the Board of Coumy Commissioners of cach coumty to adopt and
enlores regulaniens destencd for the purpose of promoting health, safety and te
general wel{wre of the county, the Boand of Commissioners of Custer County.
South Dakoa hertby ardain the following

Seclion 2 ol Article | concemny junsdiction and prmades that

This Qrdinance shall govern all unincorporated lands within the jurisdiction of (he
Roard of County Commissioners for Custer County, South Dakota,

Article i of the Ordinanee defincs private acccss roads as
Rirads that lie within Prvate Access Easements and provide acoess inbo isolajed

tracts of land where 2 public aght of way is deemed nat to be necessary by the
Board.

16



Article IT1 of Custer County Ondmance Wo. 2 describes the procedurs for

¢

subdivision of land. Section 1 lists general requirements and paragraph 5 on page 10 of

the Ordinance provides for private access roads as follows:

Frivate Acccss Roads are allowed and shall be indicated on Plats.

cazement dosuments, or sccess maps within Privale Access Easermemta.

Privale Access Roads are intended 1@ senve only one (1) restdence. The

Board may allow a Povale Access Road to be shured by twio {2) adjoinimg

residences where lopography ot aceess restnctiond onto Federal. Stale, or

County highways make such shunng necessary. Development of Povaie

Access Roads ix nol muired,

Sections 2, % and 4 in Aricle IV of the Oeilinance provide similar guidanes
regarding private access mads for low density, mediom dengity and high density
subdivisions. The second paragraph in each Section states a3 follows:

L Private Acccss Easements are allowed and may be indicated on the plal,

Frivare Acccss Roads mav serve only one { 1) parcel unless otherwize
approved by the Board, There is no requirement that Private Access

Roads be developed.

Paragraph 1010 the Ovder on Motion for Deglamtory Judgment Regarding the
Casemenl located on the Plal ol Cwse Sabdivizion 4 Regondasd ax 12 Plat 6240 i

Lot 4 and for the Bencfit of Tract Reinke *Final Order™) states in peart Gt

The owners of Lot 4 have the righs to uze and maintun the Eazement Area
and Foadway in any munnet which will not interiere with Tract Reinks's
use of the Fastment or Roadwiy 3y desenbed inthis Cder. Rop VM0

In allowing the Shaws, as owners of Lot 4, 1o usc and mainiain the Loshs’ private

" acecess dnveway in any munneT, basically aa an acoess roule 1o their own intendsd future

17



home, pacagraph 10 of ihe Final Onder conllicts dircetly with the provisions of Custer
Counly Urdinance No3 that hmil the use of private access roads 1o only one (1Y parcel
and one {1} residencsa.

Additionally, im issuing the Order allowing the Shaws™ wse of the Tashs® private
access easement the Court has ippnored the provision in paragraph D in the Warnanty
[reed staling the propeny is subject to

Any somng, building, or land use regulations, of whatever naoure or kind. of any

goverpumental body, law or stanude, or violations thoreol that may be applicable ko

or gffecting the real premises herein betng sold. R, pp- [0-11.

Clearly the meamng and milent af paragraph D in the Warmanty Deed 1z that the
Shawse’ Lot 4 propery is subject to the provisions in Anicle IV of the Cusver County
Credinance Mo, 2. The Ordinance itself is authorized by Souath Daketa Codified Laws and
thus should be controlling in this case, Sinec the trial court s Crder and Sudemenr
conadict the provisions of the County Ordinance duly awthorized under South Dakota

statutes, the Craer and JSwdgiment should be vacated,

(2} The trizl ¢court erred in not dismiysiog sthe Complaiat For lack of
Jurlsdiction, improper venare, and Failure to stabe & Hpe oF justiclable claim or
eantraversy.

South Daketa Codificd Law Section 7-18A-2 provides counties wilh the authoenty
tr enzct, amend or repeal ovdinances and o entorce violations with penalties as follows:

Each eounty may enact, amend, and repoal such ondinances and resolutions as

may be proper and neceszary W camy inte effcet the powers prapted to 1t by law

and provide for the enforcement for each vielation ¢f any ordinanees by means of
any or il of the Following: (1} & Ane ol W exceed e fine established by

[}



subtlivision 22-6-202} lor each vivlation, ur by imprisonment fvor a perivd not o

exceed thirty days 1or each viglation, ot by both te Iine amd impei sontent; or (2)

An agtion for civil impunctive reliel, pursiant to chapler 21-8.

SINCL Section 11-2-1 defines subdivizion ordinance e

Anv ordinance adopted by the board o regulate the subdivision of land o as oo

provide coordination of sicects with other subdisisions and the major strect plan,

adequate arcas set aside for public uses, water and sanilation facililcs, drainage

and tlood contnpl. and conformity with the comprehensive plan.,
and SDCL Section 11-2-25 authonzes that

The tasard shall provide for the endoteement of the provisions of this chepter and

of ordinances | resalutions, snd regulations made thereunder, and may impase

enforcement daties on any afficer, depaniment agency, or employes of the county.

SDCL Chepter 1-26 provides for Adminisirative Procedore and Rules. SDCT.
Sections 12614 and 1-26-15 provide for declaratory judperents on rules and declaratory
rahings by apencics. SDICL Scetion 1-26-16 requires reasonable notice and 2 hearing in
conbested cases while SINCL Sevtion 1-26- | 3 desenbey the nghes of partics at hearings on
comtesigd cases and provides (o summary disposiion of verlain cases. SDCL Section 1-
26-18.3 provides for using the Office of Hearing Txamivers in certain contesied cases
and SDCL Section 1-26- 19 provides rules of evidence in contested cases. Finally SD{L
Sections 1-20-30 and 1-26-30.2 provides for appeals of apency decisions Lo the circuit
courts n conlested cases.,,

ShL 1-26-1 defines a “contested case”™ as A proceeding ... in which the logal
righls, duties, or privileges of & pacty ane peguimed by low 1o be determined by an ageney
after an oppottunity for a hearing. The Section also defines “Agency™ to mean zach

asso ation, authonty, boend, commssion, couneil, department, division, aftiee, afficer,
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tigk Force, or other ugent ol the stabe vested with the authorily o exercise any portion of
1he state’s soveregnly.

Acenrdingly, in order Lo bring any action to establish legal rights and duties of (he
parties in 2 dispute between the landirwner and the easement holder concerning a private
aceess cascment in Custer County the aggneved party 15 tequired to follew the provizions
of adminigitative procedure and roles laid oot in Chapler 1226 of the South Dakota
Cardifiedd Laves.

In the allemative, the Shaws might have approaches] the Coaply Comomissicners
with & request for a conditional use permit or a special permined use wwder the provisions
of SDCL Sections 11-2:173 through 11-2-17.7. Or twe Shaws might have petitioned for
a change in zoning under the awthority of STHCL 11-2-28.1.

However, in the instan! case the Shaws chose to bypass the Custer County Board
of Commissioners abwgcther and fide their complaint ditectly in the Circuil Court seeking
a remedy which mught have been available 1o them more appropnatel ¥ under the
provisions of SDCL 1-26 amd SDCL 7-184-2 a5 noied ahowve,

tn Lemner Adfver. of ST, LL €7 v City of Rapidf City, at 2020 5.1, 3, padd, 94
NoW.2d 730 the Courl, quolimg Read v, MeKennan Hosp, 2000 502000 5.1 66, p.12,
G0 MW 24 TRZTRS, staled the followinge:

The doctrine of exhaustion of administrative remedies is one of the fundamental

principles of administrative law and jurisprudence, Exhausiion is neccssary

because it allows the administative ageney 1o exercise il diseretion, apply 1ts

cxpertize, and make a {uctual recind upon which o buse subseyguent judicial
review. A0 R 3 ot 44,



L In the instant case the Shaws should be held to the standards for agerieved
persons listed in SDCL Chapter 11.2, SDCL Section 11-2-1.1 in the Chapter for county
planning and zoning prevides a list of requirements for aggrieved persons statng

For ithe purposes of this chapler, a person agricved is any perzon dircetly
mlergsted it the outeome of and aggreved by a decimion or action or failure to act
pursuant o Lhas chapler whe:

(1} Establishes that the person suffered an injury, an invasion of a legally
protected interest that is both conerate and particulatized, apd acti] or iImminent,
not conjecttral or hypathetical;

{2} Shows that a causal connection exists between the person’s injury and the
conduct of which the person complains. The causal connection is satisfied if the
impury is fairly waceable to the challenged acton, and pot the result of any
independéent action of any tird party not before the court;

(3] Shows e 1t 15 {ikely, aod not merely speculative, that the ingury will be
redressed by a favarable decision, and

L (4] Shws thal the injusy is inigue or different from thoss injurics suffered by the

public o genetal

However, in this case by pitempting to draft 2 document that would be Fair to the
Shaws if they decide to sell their propenty at some point in the future the Cour is
speculating or hypothesizing as o any or all possible situations which may o1 may nod
oCour 2t 3ome point in the future. Tr. pp. 19, 21, 3545, 52-53

Yet, truth be told, 1t appears the Shaws tnay newer petuen (o therr Coster County
property spyway. Tr, pp. 43, 590 Ononformation and belief the Shaws have never heen
rasidents of South Dakota amyway, Tr., p.25. Even the Court in this case has stated tha
M3, Shaw “and her childres indortned the Courd and courd staff that, quite Irankly, they

hope they never have to come back to South Dakoa”, Tr., p.5.
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The Court. in speculaling as to vatious hypethetical situations. has deemed it
approprate bo impose what amount to resirictive covenanis on the Loshs” pnvate access
cazement in order to benefil the owner of the servient estnic, Yet the Count would have
serwed the partics betet by elemng the Shaws i the County Board of Commissioners
arvl the Board of Adjusiment Lo sock o rernedy eomsistent wath the apphcable peovisions

of the Coster County Ordinances.

{3) The trial court erred in failing fo consider a maierial question of fact
before isswing a judgment on the pleadings.

The matenal queston ol fac! that the inal court larled w consider 15 the woiboriny
of the Custet Counly Ordinatice No. 2. While the Shaws did approach the County
comissioners initially in requesting that the Loshs’ private access easement be vacated,
they failed to pursue avenues provided under South Bakota law allowang, for cither a
special permitied use or a conditional use permit, They did not petition far a zontng
adjustment and they did not request an admimistrative hearing. Thus, guestions of fact
remain as 1o the conflicts betwesn the Court Onder and Judament on (he one hand and she
Crunty Crrinanees on the other hand where the County Board of Coanmissioherns is given
the awhonty and duty to enfoece County Ordinances.

SIHL 21-24-14 peovides that the court may refusc to rerder a verdict or cnler a
declaratory judgment or deeree where such judgment or decree, f rendered or entered,

wiald nodl Lemminate the uncertaimly or conteoversy piving rise i the proceeding,
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CONCLUSION

Detzndants' Appetlants Loshs respectfully request of this honorable Court, after
revigwing the {rial Count’s Judgment, Ordets and the facts of the matter and considering
the arguments presented heredn and the aathority provided wnder SDCL 15-28A-12, thet
they vacate the trial Court’s Orders and Judgment and dismiss the Complaint for laek of
Junzdiction, improper vemss and failure to identify & pastickable case or controversy at

this momenl 1n fime. .

Dated: 2/21/ 202 5 Bigoed: #robaed) Lesc.
s Richard |osh

1 herzby eertify oft this 27 = duy of Fabayary, 2029 that [ have placed & e
and correct copy of the foregoing Appellaps’ Brelin the 1.5, mal first class posiage
prepaid and addressed w

Richard M. Williams
F.0O. Box 8045
Bapid City, South Dakota 57709

Ty Ricfand ot

Richant Losh
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n-md:__}/._i_é os  Signed: | Kredaef) Fost__

Richard Lash
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STATEMENT OF MATERIAL FACTS

1. The Findings of Ficl and Conclusions uf Law incomectly Find thet the toad
courl had onginal jurizdicton o the case according Lo the South Dakota Constilution
Arbcle ¥, Section 5 and civil junsdicbhon pursnant w SDCL Section 16-6-9. However,
Section 4 of Article ¥ states that “Courts of limitad jurisdiction coosist of all courts
created by the [egislature having limited original junsdiction and the legislature has
provided counties with the authority to enact and enforce ordinances in SDCL Chapters
7-18A and 11-2, .

2, In granting the PlainhiTs” Mobon for Judgrnent oh the Plesdings the trial court
did not conmder the relevance and authotity of Custer County Chvdinancee Mo, 2 and the
taet that the Order on Motion for Declaraiory Judgmenl allows for PlaintitsfAppellees
(“Shaws™) to violae parapraph 5 of Section 1 of Article I of the Crdinance which states
that Private Acccss Roads are wnicoded (o serve only one residence.

3. The mal court Crrder also altows fir violation of the second pargraphs of
Sections 2, 3, and 4 of Article 1V of the Ordinance in permiiting Plaini fa/Appelless
{"Shaws™"} use of the private access casement road (0 serve more than one parcel; i e
both the Shaws™ Loid and the Loshs' Reinke Tract

4, The riel court Ordered additional terms including the use and maintenanee of
the T nshe’ private access easement road inconsistent with the Custer County Ordinance

MNo.2.



STATE OF SOUTH DAKOTA 3 IN CIRCUIT COLIRT

COUN Y OF CLUISTER 3 SEVENTH NINDICIAL CIRCLTI

SHAW FAMILY TEUST ESTABEISHED Case Mo, 16CIV23-0{HHE2D
MAY 24 1591, AS RESTATED OXN TULY
18, 2019 hy and through its acting Trustes,

JLL [, SHAW, JUBCGMENT

PlaintifFz.
W

RICHARD LOSH and CAROQL KAY
BIEW Nk LOSH.

I

DreFepdants.

The Court havipg, heard argument on Seplember 181, 2024, and thereafter having cntered
W Chrderr o Adortor for Declarororp Judgmant on Novembar 7. 2024, granteng judgiment on the
pleadings in favor of the Planidl, ihe Shaw Family Trust Establshed bay 22, 1991 as Restated
on Fuly 18, 2019, and having enered its Firdeags of Fael and Conchesions ef Low and Ordder on
Metion for Sudgment on the Pleadings and Mation for Permanent Infenciion, coples of both of
whicl are incorporated imto this Judgment by reference, it is aow therefore.

HEREBY ADIUDHGED, st DECREETY as Follows:

In accordance with the above-incosporaied orders. the Shaw Family Tt s 3ation

tor Declaratery Tudgment s GRANTELD.

+1MAS/Z024 80727 AM BY TH COURT ;

- The t_ium%able Heidi L. Linngren
Barara. Ell=n Ciroutt Court Judge
i gty Seventh Judecial Cireanil
Lot
194
ER Y

Filed on 117152024 Custer County, South Dakola 1BCHY23.000020
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L hereby certily on Novemnber 14, 2024, a true aod comrect wopy of
JUDGMENT was clecironically filed through South Dakota™s Odyssey File and Serve Portal

and served by TLE. Mall, first class, postage prepaid, and by emal opon e following
mdiwvrdyals:

Faclizrd Lash

Carold Ky Riewick 1.osh

1679 8. Kearney Streat

Dewvar, Colivada R02T4

Email: Achanlloshigcomueast net

By s Richord M Willicuns
Eichard B Williams

sudl



STATE OF S0UTH DAKDTA [N CIRCUIT COURT

COUNTY OF CUSTER

uEw—-'

SEVENTH IVDICIAL CIRCUTT

SHAW FAMILY TRUST ESTABLISHEL
MAY 22, 1991, AS RESTATE ON JULY
1B. 2019, BY AND THROUGH ITS
ACTING TRUSTEE, JILL D SHAW

CASE NCy: 16CTW23-20

FINDINGSE OF FACT AND
CONCLUSIONS OF LAW aND ORDER
ON MOTION FOR JUDGMENT ON THE

PLEADINGS
AND MO T1I0N FOR. PERMANENT
NJUNCTION

PlabntilT,
Y.

RICHARDE LOSH AND CARDL KAY
RIEWICK LOSH.

— e e e et o Cwd et wt et b e

Dafend anes.

This matter came belfore the Court on Plaint s Mation for Sudement un the
Pleadings and Mation for Permanent fnfunction on September 18, 2024, PlaintifT,
the Shaw Family Trust Establiched May 22, 199], as Restated on July 18, 2019, by
and through ts successor trustee Till I, Shaw, was represented by its counsel,
Rachard M. Withams of (runderson, Palmer, Nelson and Ashmore, LLP; and
Defendantz Richard Losh and Carn] Kay Biewick Losh appeared pro se.
The Court having reviewed al} of the briefing, having considered evidence subject
1o judicial notice, and having heard and considerad the arguntents pregented al the
heanng, and being fully advised In the premises, the Court does hereby make and
enter the following:

FINDINGS OF FACT

i. All findings of fact have been established by a prepondsrance of the evidence
intoduced or stipulated to at hearing and are supported by substantial evidence,

;
I"¥ 24 r;'f
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2. To the extent any of the following findings of facl may be determined to be
conciusions of law or mixed findings of fact and conclusions of law, the same are
tncorporated by reference as & conclusion of law as if set forth in detail.

A. PARTIES

1. Jill I, Shaw is acting Trust=e for The Shaw Family Trust Established May 22,
1991, s Restated on July 18, 2019 (*Shaw Family Trust™,

2. The Shaw Family Trust holds land in Custer County, South Dakota,

3. Richard Losh and Cara| Kay Biewick Losh {("Defendants™) are residems of
Dienver County, Colorado.

4, Carol Kay Biewick Losh ¢wns land in Custer County.
5. Richard Losh and Carol Kay Biewick Losh are busband and wife.

B. FACTUAL BACKGROUND

6. The Shaw Family Trust received property, by Warranty Dead, in Custer Counly,
South Dakota, on September 18, 2020, which is further described as:

Lot 4 of Case Subdivision #4, {ocated in the SW /4 and HES. 323 in
Section 9, Township 3 South, Range 4 East of the Black Hills Meridian,
Caster County, South Crakota, as shown on Plat filed in Book 12 of Plats,
Papge 626. See attached Exhibit A {Warranty Deed).

T, The Shaw Farmdy Trust kolds Lot 4 of Case Subdivision #4 (“Case
Subdivision™), which was created by the filing of 12 PLAT 626, with the Custer
County Register of Deeds, on September 19, 2015. See anached Exhibit B (Case
Subdivision Plat).

3. The Case Subdivision Plat creates a “66" wide private access easement
{“Easement”) dedicated wath thiz plat for the owners of Tract Egmke™ which
generally runs down the eastern property line of Plaintiffs Lot 4 and connects to a
public road known as Egpers Lane.

9_ (ther than providing for the width and location of the Eascment across Lol 4,
the Easement creeted by the Case Subdivision Plat did not atherwise prowvide any
terms of conditions related to the nature or exient of the Fasement.

13
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10. Defendants received property in Custer County, South Dekota, on May 2,

2017, by means of 2 Personal Representative’s Deed. The property is further
descnibed as:

Eeinks Tract of HES #3253 located in the SE1/4 §W1/4 of Section 9,
Township 3 South, Range 4 Fast of the Black Hills Mendian, Custer
County, South Dakota, as shown on plat recorded in Book 6, page 12, (DOE
¥4312). See agached Exhibit C (Personal Representatives Deed).

11. As described above, Defendants are the owners of Tract Reinke which wes

sranted a 66 private access eagsemnent by the flling of the Case Sobdivision Piat as
et forth tm Exhibit B.

CONCLUSIONS OF LAW

12. To the extent that sany of the following conclusions af Jaw may be determined
to be findings of fact or mixed findings of fact and conclusions of {aw, the same
are incorporated by this reference as a finding of fact as if set forth in detail.

13. The burden of prood as ta an issuc on which a party bears the burden is by &
preponderance of the evidence.

14. South Daketa Circuit Counis possess original jurisdiction in all cases except as
to any limited criginal jurisdiction pranted to other courts by the Legislature. 5.0
CONST. Art. ¥V, § 5. This Count has civil jurisdiction over the parties and subject
matter of this aclion pumsuant 1o SBCL § 16-6-9.

15 This Caurt has jurisdiction over the parties and the subjesct matter of this action
pursuant to SCCL Chapier 21-24 for ¢eclaratory relief, and SDICL § 21-24-1,
which provides that "Courts of record within their respective jurisdictions shall
have the power Lo declare riphts, status, and other legatl retations whether or not
further reliefis or could be claim:ed.”

[&. Venue is appropriate in the Seventh Judicial Circuit, Custer County, pursuant
w SDCL § 15-5-1 (venue for a detemmination of an mtercst in rea! property .

17. Pursuant 1o SDCL Ch, 21.24 et seq. of the Souwth Dakola Swatutes and Rule 37
of the South Drakota Rules of Civil Procedure, the Court may determine the nature,
extent ard uze of the Easement in accordance with South Dakota Law,

1E. Per Rule 1 2{c) of the Soulh Dakota Rules of Civil Procedure, a parly may
move for judgment on the pleadings:

=7
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After the pleadings are closed but within sueh time a3 not to delay the trial,
any party may move for judgment on the pleadings. 1f, on a motion for
Judgment on the pleadings, matters cutside the pleadings arc presented to
and not excluded by the court, the motion shall be meated as one for
sumnmary judgment and disposed of as provided in § 15-6-56, and all parties
shall be given reazonable opportunity (o present all material made pertinent
a such a motion by § 15-6-56. SDCL 15-6-12(c).

19. A motion for judgment on the pleadings “is a remedy o test the legat
sufficiency, substance, and form of pleadings " Lindz 5. Sorenser Revocable Tr, v,
Sommervold, 2005 51033 9 4, 694 N.W 2d 206, 268 {citation omitted).
“However, it is only an appropriate remedy to resolve issues of law when there ere
ne remaining 1ssues of facl.” Korstad-Tebben, fne. v. Pope Architects, fne. | 459
N.W.2d 565, 56T (5.D. 1990).

20. While generally a court may only consider the facts asserted in the pleadings,
Il may [alzo] consider “sopre materials that are pant of the pubdic record or do not
contradict the [pleadings],” AMissourt ex rel. Nixon v. Coewr D'Afene Trife, 104
F.3d 1102, 1107 (&th Cir.}, cerr. denied, 527 US. 1439, 119 5, Cr. 2400, 144

L Ed 2d 799 (1999), as well 25 materials that are “necessarly embraced by the
pleadings.” Piper Jaffray Cos. v. Nationa! Union Fire Ins. Co., 967 F.Supp. 1148,
1152(D. Minn. 1997). See afro 5A Chatles A erghl & Arthur R Miller, Federal
Practice and Procedwre: Civil 2d § 1357, at 299 {1990) (court may consider
“matiers of public record, orders, items appearing in the record of the case, and
exhibits attached to the complaint™). Porous Media Corp. v. Pali Corp., 186 F.3d
i077, 1079 (8th Cir. 1999},

21. 12 PLAT 626 and the deeds of the respective parties are embraced by the
pleadings, constitute public records, and are subject 10 judicial notice.

12. The Declaratory Judgment Act (SDCI. ch. 21-24) is intended 10 ailow the
Court o provide guidance to parties before the parties have been unnecessarily
damayed by an impending conflict.

23, The philosophy of the Declaratory Judgment Act establishes that through it the
courts seek to enable parties (o authoritatively settle their rights in advance of any
invasion thereof. Within the bounds of the retnedial act's command of a liberal
construction and liberal administration is found its ultimate poal of allowing the
courts (1o b} more serviceable to the people. The achievement of peace through
the avoidance of predictable conflict permeates as the Act's main function.

Aty
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Benson v State, 2006 5.1, 8,9 21, 710 N.W.2d 131, 141 {cutations and internal
quotations omitted).

24. The Declaratary Judgment Act is paticularly sunied to resolve dispules
regarding writien instruments such as sasements. SDCL 21-24-3 {declarsiory
judgment available to establish fegal staws under a wntten easement); Hofineisrer

v Sparke, 2003 5.D_ 35, 9 L, 660 N.W.2d 637, 638 (declaratary judgment action to
aseertain the lepal status of an eazement).

25. A ripe and justiciable controversary exists between Plaintifls and Defendamts.

26. Piaintiffs request the Court declare the rights of the Parties under the Easement
ereated by 12 PLAT 626 and Stale law,

27. The Easement creates a servitude, Defendants are owners of the dominani
lenerment and Plaintiffs are owners of the servient tenement.

28. The extent of 4 servitude is determined by the terms of the grant, or the ature
of the emyoyment by which it was acquired. SDCL § 43-13-5.

29. The following principle is imphicit in SDCL 43-13-5 “[tihe holder of a private
eazement has the right to limited use or enjoyment of the property only if it is
consistent with the general use of the property by the owner, and “neither the
physical size nor the purpose or use to which an easement may be put can be
expanded or enlarged beyond the terms of the grant of the easement ™ Vander
Heide v. Hoke Ranch, Ing., 2007 5.D. 69, ¥ 45, 736 N.W 2d 824, 837 {emphasis
sdded}.

30, By the tenms of the Plar, Defendants are granted only a “86° widg privale
access pasemnent dedicared wirh this plat for the owners of Tract Reinke.” No other
terms or conditions are expressed. Accordingly, other than specifically siated, State
law conirols the extent and use of the Eagement,

31. Plaintifts, as the owners of the servient tenement retain “all the incidents of

ownership in the easemem.” Picardi v, Simmiond, 2005 513 24, § 25, §93 N.W .24
656, 653.

32. Plaintiffs have the “right to use the property in any manner or {OF any purpase,
5w long as the owner does not interfere with the use or enjovmeni of the easement.”
Knight v. Madison, 2001 5.1}, 120, 77, 634 N.W.2d 540, 543,

3. By the terms of the Easement, access is limited to the “owners”™ of Tract
Reinke, Defendants, as gwners of Tract Reinke, are the only persons authorized wo

L
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use the easemnent areun. Plaintiffs have the authority to exelude others from the

Easement arca. Plaintiffs retain the right to “regulate access by third parties to a
nof-exclusive privale roadway essement.”™ Picardi v. Zimmiond, 2005 5.D. 24,1
21,693 N.W.d 656, 663

34, *The owner of the servient tenement rtiains the exclusive legal authoricy 10
regulate access by third parties to a non-sxclusive private roadway easement,”
Pieardi, 2005 5.1, 24,1 21, 693 N.W.2d 656, 683, (citing Pieardi [, 2004 5D 125,
122, 568% N.W.2d at B892 and Keighe, 2001 5D 120, T8, 634 N.W.2d at 543).

35. Plainniffs retain the right 1o otherwise use the Easement area. “In the absence of
contrary language in the easement, a servient ownsr may reasonably nse that
pottion ol its real property subject to 2n egress, ingress, and roadway easement for
its 9w purposes up to the point where such uses substantially interfere with the
dotminant owner's reasonable uge of the easetnent.” DeHaven v. Hali, 2008 5.D.
57,731,753 N.W.2d 429, 439,

36, Frivate access easements caniot be expanded to include commercial nses
unless olherwise allowesd by the prant of the easement, Picordi, 2005 5.0 24, 1%
29-3, 693 N.W.2d at 60143,

37. Plaintiffs may fence and patw the Easement area provided that such fencing and
gating does not ninnge on the rights of the Easement holder to gain reaconable
access, “The fee owner of a road has the nght to erect a gate to limit public or

thurd -party access te the road, as long as this does not interfers with the ingress and
egress riphts of the easament holder.”" Knight v Madizon, 2081 §D. 120, 8, 634
MW, 2d 540, 543

38, Plaintiffs may otherwise use the Easement in a manner that does not encumber
the reasonable use of the Easement. “This incledes the right 1o use the ditches of
the current roadway, and the ditches of any future roadway, for parking, signage,
fences, fence posts, curhing, planting or removel of wrees, sod, or other vegetation.™
Picards v, Zimmicnd, 2005 5.1, 24, 7 34, 693 N.W.2d 636, 66564,

39, In DeMaven v. Hall, the South Dakota Supreme Court deseribed the dominant
estate’s obligation for maintenance of an easement:

Anh egzement holder (the dominant estate, in this case Halls) owes a limited
duty 1o the landowner (the servient estate, DeHavens} to repair, and maintain

1)
20F



L the casement. The Restatement {Third) of Property (Servitudes) § 4.13
{20040 defines this dutly:

Unless the terms of a servitude determined under § 4.1 provide otherwise, duties to

repair and maimain the servient estate and the improvements used in the enjoyment
af a servitude are as [ollows:

(1} The beneficiary of an easement or profit has a duty to the holder of the
servient estate (o repair and mainiain the portions of the serviant estate and

the improvements used in the enjoyment of the servitude that are under the
benebiciary's control, to the extent nacessary (o

{a) prevent unreasonable interference with the enjoviment ol the servient
estate. or

{b} avoid Liability of the servicnt-estate owner to thard parties.
DeHoven, 2008 §.D. 57,9 23, 733 N'W.2d 429, 437, The Court further
quoted the Idaho Supreme Court on this issue:

The duty of maintaining the easement rests with the sasement owner {7.¢. dominam

L estate), even whet the servient owner landowner uses the casement. That duty
requires Lhe easement owner maintain, repair, and protect the easemnent 5o as net to
create an addittonal burden on the servient estate ot an interference that would
damage the land, such as flooding of the servient estale. This duty to maintan does
not mean that the cascment owner 13 required to meintain and repair the easement
for the benefit of the servient estate, Peflaven, 2008 5.D. 57 % 24, 733 N.W.2d at
437 (citing Walker v. Boozer, 95 P.3d 69, 73-74 (2004)).

40, As noted above, the mantenance obligation, in part, 1= required o “avond
liability of the servient-estate owner to third parties.”

Based on the zbove Findings of Fact and Conclusions of Law, it is therefor,
ORDERETD as tollows:

I. The Moticn to Disrniss filed by Richard Losh and Carol Kay Biewick Losh as
part of their Answer is DENTED.

2. The Shaw Famuly Trust’s Motion for Permanent injunction is DENIED.

i
254



3. The Shaw Family Trust's Motion for Declaratory Judgment is GRANTED. The
Shaw Family Trust iz directed 1o submit an Order consistent with, and
icorporating by reference, the above Findings of Facl and Conclusions of Law
above that shall be filed with the Custer County Register of Deeds and indexad
against the aifected properties described heretn,

4, Each Party to the above-captioned matter will be responsible for their own costs
and attomey’s fees,

5. This is a final Grder as it disposes of all claims and counterclaims in the above-
eaptionad matter.

Dated this 7" day of November, 2024,

Alteat
Barrem, EHeEn
Clar Chputy

e Heidi L. Linngren

ke
- H . .'.'
g

Circult Court Judge
Seventh Judicial Cireunt

il

LD
Filest on: £1/07/2024  Cusler County, South Daketa 16C1V22-000020



ETATE OF SOUTH DaKOTA y ¥ CIRCYIT COURT
| 95,
OOUNTY OF CUSTER ) SEVENTH JUDICTAL CIRCUIT

SHAW FAMILY TRUSTESTABLISHED )
MAY IF 1991, AS REISTATEDRD ON IILY ) Caze Mo, 16CTV2II00020
1%, 2019, by and througl: its acling Trastes, )
JILL D SHAW b ORDER ON MOTION FOR
} DECLARATORY JUDCMENT
Pizintiffs, ) REGARDING THE EASEMENT
} LOCATEDON THE PLAT OF CASE
v, bt SUBDIVISION #4 RECORDEINAS 12
1 FLAT 826 OVER LOT 4 AND FOK THE
RICHARD LOSH and CAROI. KAY 1 BENEFIT OF TRACT REINKE
BIEWICK LOSH, )
Deliulants,

This matter came before the Court on Planshil s Motron for Judement cnr the Pleadings
and hontar for Permanes Tapunction on Seplember 18, 2024, PlaindfT, the Shaw Family Trast
Esleblished May 22, 1991, as Restated on July 18, 2015, by aod throwgh il suceessor Lrustes Jill
0. Shaw . was represetied by its couwnzel, Richard M. Williams of Gunderson, Palmer, ™elson
and Ashitore, LLP; and Defendants Richard Losh and Carol Kay Brewick Losh appezred pro se.

BACKGROUND

The Shuw Family Tousl holds Lot 4 of Case Subdivisioa td (“Caze Subdivision™}, which
was created by the fling of 12 PLAT 626, with the Custer Counly Register of Deeds. on
September 19, 2015, The Case Subdivision Plat créales a "64° wide privale avcess easement
[(“Fazement” ar “Fasement Ares”}] dedicated with this plat for the owners of Tract Reinbe”
which generally nins down the gasiern property line of Plaintiffz” Lot 4 and conpedi= to & public
road kirown a8 Eggers Lane. Other than providing for the widlh and locatien of the Easement

acroas Lot 4, the: Easernent created by the Uase Subdivizion Plal did not otherwise provide any

IaSHEED ! L aEHT

6%
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temms or conditions relstad to the nahune or extent of the Easement The ovmers of Tract Reinke

conslrucied a rosdway [“Roadway™} within the Easement Arca acrass Lot 4. The Court further

dafinas the nature and ute of the Eazement &5 degrnbed and declarsd i the Oyder below.

ORDER

The Cownt having reviewed ali of the brigfing. having comsidered evidence subject to

Jodicial nolice, and lmving lesrd and considered the arpenents presented at the heariog, and

Being telly ndvised in the premisas, it is hercby ORDERED:

k.

The Court's Findings of Fact and Conclusions of Law entersd i e
above-captioned maitey upon e same date & the execumlon of this Order
ara haraby incorporated herein by this refarenes.

Tract B aindes iz the domitant tensment md Lot 4 1% the servénl benément

The Roadway 1a for ingress and cymess puposcs and shall be mainteined,
by the cwners of Tract Reinke, over and across the Eassment Area, To the
axtent 1 does not intarfere wrth the reaconeble use of the Eassment, the
greas on either side of the Roadway, within the Eagenret Arsa, may be
graded to a comistemt Jevel, kapt free of weeds, and maybe landscaped
desited by the awmars of Lot 4.

The Easermpnt shali be for the purpose of permitting the swners of Tract
Renke, their social guests, or busmess tnvitess, aceess for ingress and
cgress across the catablished Roadway, Tia Fawernent may nol be wsed
for commrermig? purposed. Tha Exsamert iy oaly serve Treol Bembe.

The Essernent shall not be deemed 10 be wn eazement to or for the general
public gr for apy public porposs whatenstrer, the Estandept Baing slrictiy
hmiitzd e o prival: access casement For the banefit of the residential
peoperty owners of Tract Reinke, their sucocasors, and assigns, o the
extlusion of all ciher propesties.

The owners of Tract Reinke musi ipdemnify snd kold the owmers of Lot 4
larmlege from and agaitgl any and all actioos, suiks, damages. liability or
ather proceedmgs which may mnsec 38 the rosltlt of the iwse of lhe Exsament
by the cwners of Tract Reinks, thair social guests, or buginess mvilsos.
This pattion does nol reguirs the owners of Teaor Reinke t0 be responsible
tior or dafend againet clabns or damages arising solsly from the erms o
urnisgicns of the owners of Lot 4, dieir sorial guess, of business mvitees.
Halhing in thiz paragrsph ¥ intanded 10 tmparr the Insursnce coverage or
any subrogation rights of sither party,

p
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12

13

14,

15

The owoers of Track Eembke must maintaig the Readwsy within the
Etsement Ares, The ownoem of Lot 4 have the concumem nght ta
maivias the Tacement Aren and Roadway, preveided tha soch
maintenince does not interfere witl the easrmable wie of Lhe FEasemen by
the cwners of Trect Hanks. However. in the svent thal either parry. their
social guests, or business invitess, damages Lhe Easemerd or Roadway
through negligence or extraordiniry use of the Easemnent or Roadway, thal
party will repair the damage at their own expense.

Any rocks or boulders unearthed during marenancs or comsbruction
within the Easermenl Area shall rmain the property of Lot ¢,

No chemical herbicides or meecticades roay be usod in the Essement Ares
irdess fprded to by the ownears of Lot 4,

The owners of Lol 4 have the nght 1o ust and mainian the Basement Area
amd Foadway in any manner which will mot imtarfera with Tram Reinke’s
nse of the Easement or Roadviny s desoribed in thie Order. The ownere
ot Lot 4 specifieally have the right to fme grade the road surface as needad

s o rEMOYVE ANo W 8BS NECREIATY.

Thr Fazement zhall includa the nght of erthar party t0 emter upon the
Easepnent Arow in order Io do those things stich a5 maintetanos, repam,
grading. and apow removal which are reasonablv necessarsy (o effactunta
the purposa of thic Order.

Otlior than the lapdacaping and mainfenance of the Easemant Ares
otheraiad desenbed 1o thas Order, the Exmement Aren shall be ksl free of
all tragh, rubbish, and obstructions ipchding, but aot limited o, vahicles
and aguipmeant, bulldings, and sheds,

A= Jong 4s the Eas¢ment remains accessible to Tract Banke, the Easament
Arca mnay be fencad and gated by the owniars of Lot 4. The owners of Lot
4 mul maintadn, in working onder, anyr gates placed across tha Espement
Arén When the Eaiameént is tsed by Tracl Remks, thetr spoial guests, or
hisiness invitees. the owners of Tract Reinks must use their best efforts (o
snsure the gates atong the Eascment Ares are closed and secre.

The tetres of thes Order shall nm with the land and shali be bindmg typren
and sliatl inure to the benefir of the parties harato, thair bews, succesioms or

a=Bigns.

A copy of this Order shetl ba filed with the Custer Counly Regsater of
Deeds and indened apminst the affectad progpsrties.

e
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reasonable maintenance or repairs. Restaiemens (Thirds ar Prere-n

fServitudes) section 4.13¢3) (2000} also generally D Meven H O
SD37 PTS53N 2d 429 437

The Loshs are nol aware of any anthority, absenl good cause, mandany shat a3
holder of & prvate access casement has a duty to agree to a list of resmictive covenuts

arbitrarily impozed by the servient landowner.

. The Loshs have pot interfered with the Shews' use and snjoymrent of their land

There has been no demage whateoever to the Shaws’ properly and there have
bech no Hempls to obsoucl or limil the Shaws® activites in the casement arca  Instead
the Loghs have ipmalled a driveway in the casement arsa which the Shaws hare mtated

they are using for atcess to their propetty.

D. The Shevws have not gsted 33 good faith egarding Loshs' easement.
(}) The Shaws have made severnl false assertions regarding the easement area
i uditg

{a) the letter wo the Custer Planming Dept resquestiog vacation of Loshs'
cascroent ermoneowsly describing the opography of the casement arcs as
steep uneven rocky iemmain and unssfe 1 travel [or vehicles of mast Kind
(Defendants’ Exlabal 3}.

(b) the Shaws™ aflomey continuing fo describe the Loshe” former Freeland
tract access as being a public highway when be knews better and has been
corrccted Bt least onee. {see Defendanis’ Answer paragtaph 20; also
Plainnffs” Brief in Suppor! of Morion for Sudiment e the Pleadings mnd
Metion for Permaneri Infumrelion, g.3)

i3



{2} Morcover, it appears that the Shaws most likely received the February, 2023
letter from the Loshs ackoowledging the Shaws™ night to use the doveway bt failed 10
efer toit in thelr mﬁ:qum Compleim which was filed with the Coutt sotne days later.

{3) It is unclear ax 1o whether the Shaws reslly are residents of Custer as elajmed
i both e Complaunt and Plamiiffs’ brcf, p2, end whether constroction of the Shaws'
hotme is curreptly o progress 26 staled in Plonu s’ bnef pd a5 nsighbors bave reported
observing a0 construction activitdes on the property thus far,

(4) Despite oumverous opportunities and multiple offers from the Loshs to mest in
person, the Shews have steadfastly refused, instead prefesring to act agegressively toward
the [.oghs throngh the Court gystem.

(5] The Shaws showed no imlerest o contiowing selilemenl megolations after the

Loshs™ attorney maved out of state and withdrew as Loshs’ representative.

E. Injunctive relief is not appropriate in 1his chse.

The Loshs have educated themselves by obtaining legel advice since the
correspondence and exchangs of letters in August, 2022 Since that time the Loshs have
recoghized and acknowledged not only the Shaws’ rights 10 use and enjoy the land in the
eagement area as they see fit but also the Loshs heve acknowledged thew own
responsibilities and obligaticns to provide mzinlenance snd repairs Lo he doveway as
necessary and W inderomafy the Shuws and lwld thein harmiless from lishility claims by
thind parties associabed with vse of the casement driveway. Motcover, the Loshs have
maintained a4 hormeowner insurance policy which would sover any such claams from therd

4
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GUNDERSON | PALMER | NELSON | ASHMORE ur

E0E SINth Sireet

Post CMice Box BO4S

Rapld City, ruth Dakota 57709
hiadn: (5] 3421078

Fax: (5] 342-9503

WIAR (P LT

Jeouary 18, 2024 Richard h. YWitiams
Ematl: redliamsinpna.cam
Diract Dilal: {6405} 719-3430

¥la Email
richardinshi@oomeny:. met

Richard Lash

167% 5. Kearney 5t
Denver, CO Rl224

Re:  Easgment issue i Cosler Counby
GPNA File Mo, 160880002

Dear Richard:
L [ am in receipt of vour jetter of December 30..1013. requestny certam documentation, Attachead

in responge fo your request is a copy of a letter fom the Shaws to the Custer County Planning
Drircetor dated Movember 12, 2021, and Bates stamped as SHAW G0 All other

documentation should be requesied directly from Custer County. T will nal be providing any
dowcLineh s on taterials that T eonsider to e privileged through sither an altormey -client
relationship or work product doctrine,

Sincerely,

/sf Richard M. Williams

Fichard M, Williamme

RMW:hy

Sl b

Qitices in Rapld City acd Plermy, South Dakots
Attomeys Qoamed v practho in SoUth Dakobs, North Dalots, Nebrpsks Wyoning, sl Mantane



Hovember 12 3021
Tern Kaster, Planning Diractor
Custer County South Dakota

Good morting, Terrt & Custar Caunty Planning members,

Thiz is a letter of request from Ron B JI Shaw, Lot 4, 12 PLAY G256 Medicine Mountain Rd. for
vacating ef existing two essements from the property,

Jur deslre 1S 0 chean up the PLAT & for laaving the existing topography of the land as s
taday. ke the last several decades 8 last 5 ¥ yeers since the lots were divided in Agril of 2015,
thess bag assament: hane not bean astablished or used by Lot 5, Lot b or Track Relnke for
fecess to their properties and have an existing fance on the front (Madicine Meountaln Rd), gne
(Fraeland Dr.) side and the exterdng length of whole back of Lot 4 property.

Lot 5 & & have an establishad shared drivewey to their homes, with offical metel addresses
posted at entrance of Madicine Mountain Rd., Track Reinke has for several decades used
Fragland Drive accass and has 30 official metsl addrass posted at gate éntrance to thair
property on Freeland Drive, 12035 Frasland D,

In leaving these exdsting easements of 667 wide x 930 ong & 66" « 490° appraxirmately we wil

Iose a lot of our grazing & gardening [and. Currently being is used for hay ptoduction for
nelghbors horses,

The Sail conditions & termam In the are: of oth easements have lzrge heavy rodiy, steep, off
raitibar axlsting condtione and would be unsafe to travel for vehiclas of mast kind. The Lot 5 &
B front easement |5 quite stoeep, rocky and high. The Track Fednks is of the same steep uneven
rocky terrain. Both would be very coslly to try to develop and seam unnacessary because of
established shared driveway, and use of Freeland Dr.

Thank yau fir your consideration, tima, and energy in helphg us in this request to vacate 2
23EEMEnts on property, an efowing us our continuwe use Gf our land.

With respect ard gratituda,
Ron & JBl Shaw

BHAW MDY
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{ South Dakota Constitution

Article 5 - Judicial Department.

§ 1 Judicial powers.

§ 1. Judicial powers. The judicial power of the state is vested in a unified judicial system,

roRsisting of a Supreme Coart, circuit courts of general jurisdiction and courts of limited
original jurisdiction a5 established by the Legislature.

History: 1889 Const., art. V, & 1; amendment proposed by 8L 1972, ch 2, approved Nov. 7,
1972.

Meeinimer: Thin Constitution may not be tha most reeant version. South Dakota may have meoce
coment ar sscurate information. We make no warranties or poarantees ghout the acetracy,
completeness, or adequary of the infermation pntained oo this aite or the informetion linked Lo ox the
state sile. Plense check official souress.

Thiz site 18 protected by reCAPTCHA and the Coogle Privacy Policy and Terms of Service apply.

o)
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8 AM Artich 5, § 4 of the Senr Diabiods Coabi dion - Courts of lrsled juisdicion. ;¢ South [(riote Corodlite .- .|ulld

South Dakota Constitution
Article 5 - Judicial Department.
§ 4 Courts of limited jurisdiction.

§ 4. Courts of limited jurisdiction. Courts of limited jurisdiction consist of a1l courts created
by the Legislature having limited oxiginal jurisdiction.

History: 18689 Const., art. ¥, §8 19 to 23; amendment of § 23 proposad by 5L 1905, ch &g,
approved Nov., 1906; amendment of §8 19 and 20 proposed by SL 1066, ch 197, appraved
Now. 8, 10606; sehetibition of new section propased by 8L 1972, ch 2, approved Nov, 7, 1972,

Dinclalmer: This Constinotion may not be the most recent versicn. South Dakota may have more
current or ascutate infarmation. We maké no wammnbes or guarantees aboot the setumacy,
compleieness, or adequary of the information contained on this gfte ot the informvation Tinked te on the
state site. Please check official sonrces.

This xite is protected by reCAFTOHA and the CGoogle Privacy Policy and Tenms of Service apply,
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AN Artecha 5.5 5 of the South Dwlootl Corstinuiion - JuraSeBon of courts. - South Oekola Constiuion :; Josdt

¢

South Dakota Constitution
Article 5 - Judicial Department.
§ 5 Jurisdiction of courts.

§ 5. Jurisdiction of cowrts. The Supreme Conrt shall have such appellate jurisdiction as may
be provided by the [egislature, ard the Supreme Court or any jastice thereof may issne any
oniginal of remedial writ which shall then be heard and determined by that eourt. The
Governor has authority to require opinions of the Supreme Court ypon important
questions of law involved in the exercise of bis executive power and upon solemn otcasions.

The circuit courts have srginal jurisdichion in all cases except 45 to any limited griginal
Lsdic:linn gratited to other courts by the Legislature. The circuit courts and judges thereof
have the power t¢ issue, hear and determine all origingl and remedizal writs. The circuit
courts have such appellate jurisdiction 23 tmay be provided by Jaw.

Imposition or execntion of a sentence may be suspended by the court empowered to wnpose
the sentence unless otherwise provided by law.

istory: 1889 Const., art. V, §8 2, 3, 13, 14; & 30 as proposed by SL 1029, ch 83, approved
Nov., 1930; amendment proposed by 3L 1972, ch 2, approved Nov. 7, 1972,

Dieckialnrer: Thiz Constitution may ot be the most recent version. Sauth Dekotz mey have more
current or acearate information. We make no werrantieg or guarantoes shout the aceuracy,

complateness, or ade) oy of the informoetot tantained on this site or the mfonmation linksd to on the
stete site. Please check official sonress,

This site iz protected by reCAPTCHA and the Googhe Privacy Polley and Terms of Service mpplhy.
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| o to Previguz Versions of this Section v ‘

2023 South Dakota Codified Laws
Title 1 - State Affairs and Government
Chapter 26 - Administrative Procedure
And Rules

Section 1-26-1 - Definition of terms.

1 'miversal CitaHon:
3D Codified L & 1-26-1(z023} ()

MNext »

1=26~-1. Definition of terms.
Terms used in this chapter mean:

{1)"Ageney,” sach association, autherity, board, commission, committee, conncil,
departrment, divizion, office, officer, task forve, or othet agent of the state vested with the
authority to exercise any porbon of the state’s sovereignty. The term includes a home-miie
municipatify that has adopted its own administrative appeals process, whose final
decisions, mlings, ot actions rendercd by that process are subject to Judicial review
pucsuant to this chaprer. The term does not include the Legislature, the TTnified Judicial
System, aty unit of local government, ot any ageney wnder the junisdiction of such exempt
departments and units wnless the department, wnit, ot ageney is specifically made subjoct
e thus chapher by stabske;

[21"Contested case,” a proceeding, including rate-making and licengine in whisch tho leas]
rights, duties, ot privileges of a party are required by law to be dete 33 PackagaFincer .,



after an oppoctonity for heating bat the term does not include the procecdings relating to
rule making othar than rate-making, proceedings related to inmate disciplinary matters as
defined in §1-15-20, or student academic proceedings under the junisdiction of the Board of
Rewents;

{2)"Emergency rule,” a ternporacy rule that is adopled withoul a hearing or which becormes
efiective less than twenty days after filing, with the seeretary of state, or both;

{4)'License,” the whole or part of any agency permit, certificate, approval, registration,
charter, or similar form of permission required by law,

(5)"'Licensing,” the agency process respecting the grant, denial, renewal, revocation,
suspenson, annulment, withdrawal, or emendment of a license;

(£} 'Party,” rach persom ar agency named ar admitted as a party, or properly secking and
entitled as of right to be admitied as a party;

{41 Person,” all polibical subdivisions and agencies of the state,

(8)"Rule,” each agency statement of general applicability that implements, interpres, or
prescribes law, palicy, procedura, or practice requitements of any agency, The term
includes the amendmeant or repesl of a prior rule, but does not include:

{a)5tatements concerning only the intermal management of an zgency and not affecting
private rights or procedute available to the public:

{b)Declatatory mles issued pursuant to §1-26-13;

{c)Ofhedal opinions issued by the attorney general pursuant to §1-11-1;
(d)Executive arders issued by the Governor;

(e)3ueclenl matters utder Lthe jurisdiction of the Board of Regents;
(flActions of the railroad board pursuant to §i-44-28;

(g)Inmate disciplinary matters a5 defined in §1-15-20;

(hinternal contro] procedures adopted by the Gaming Commission pursaant to §42-7B
251;



(iYPolicies governing specific state fair premiums, awards, entry, and exhibit requirements
adopted by the Stale Fair Commission pursuant to §1-21-10;

{jH.ending procedures and programs of the South Dukota Housing Development Authority;
and

{84)"Small business," a business entity that employs twenty- five or fewer full-time
employees,

{9)"Substantial evidence,” such relevant and competent evidence as 4 reazonable mind
might accept as boing sufficiently adequate to support a conglusion.

Source: SDC 1939, §55.0106; SL 1966, ch 159, §1; SL 1968, ch 210; 8L 1972, ¢h 8, §3; 5L
1974, ch 264, §1; SL 1974, ch 16, £81, 2, SL 1075, ch 16, %7, &; SL 1076, ch 14, £81, 2, SL
1077, ch 13, §1; 5L 1977, ch 14; 5L 1980, ck 17; SL 1082, ch 20, §2; SL 1982, ch 109, §1; 5L
1g8g, ch 20, §g2; 8L 1gon, ch 243, foA: BL 1092, c¢h 8, §3; SL 1905, ch 1, §2; 5L 1904, ch 1,
§1: 5L 1006, ch 120, hisA: 511999, ch A, B 51, 2004, ch 20, §1; 8L 23, ch 7, §1: Si.2004,
ch 73, 61

MNext »

Disclaimer; These codes may not be the most recent version. Sowrh Dakote may have more cutrent ar
accurate infermation. We make no werranties or goarantees about e apmuracy, completeness, or
adequacy of the information contained on this site or the information linked to oo the stace aire. Pleass
check official sonrees.

This gite is protected by TeCAPTCHA 2ad the Google Privacy Poliey and Terms of Service apply.



Go tu Previous Versinnas of this Sectiun v |

2023 South Dakota Codified Laws
Title 1 - State Affairs and Government
Chapter 26 - Administrative Procedure
And Rules

Section 1-26-14 - Declaratory judgment
on rules.

Univarsal Citation:
8D Codified L § 1-26-14 (z023) ()

€ Previous MNexi »

1-26-14. Treclaratory jodgment on cules,

The validity or applicability of 4 rule may be determined in an action for declaratory
judgment i the circait court for the county of the plaintiff's residence, if it is alleged that
the rule, or its threatencd applicahon, interferes with or impairs, or threatens to interfers
with or imypair, the legal rights or privileges of the plantiff. The agency shall be made a
party to the action. A declaratory judgment may be rendered whether ot not the plaintifl
has requested the agency to pass upon the validity or applicability of the rule in question-

Source: SL 1966, ¢h 159, §7.

£ Previous Next »

<2 Packagefindsr .,

: e wrfF oy



Go to Previous Versions of this Section ‘

2023 South Dakota Codified Laws

Title 1 - State Affairs and Government
Chapter 26 - Administrative Procedure
And Rules

Section 1-26-15 - Declaratory rulings by
agencies.

Universal Citation:
SD Cedified L § 1-26-15(2023) ()

£ Previous Next »

1-26-15. Declaratory rulings by agencies.

Each agency shall provide by rule for the filing and prompt digposition of petitions for
declaratory ralings as to the applicability of any statutory provision or of any rule or order
of the ageney. Mo inmate as defined in §1-15-2¢.1 may petition an agency for a declaratory
rulicg on the applicability of statutory provisions, miles, or arders of the agency. Rulings
disposing of petitions have the same slatus a8 agency decisions ot orders in contested
cases. & copy of all such rulings shall be filed with the director {or publication in the
Arldministrative Rules of South Dakata.

Source: SL 1966, ch 159, §5; SL 1979, ch 8, §3; 5L 1989, ch 16, §12; 5L 19590, ch 20, §3; 3L
19473, ch 19, §8; 5L 1995, ch 8, §13; 5L 1099, ch 6, §3.

4 Previous < Packagefinder .
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2023 South Dakota Codified Laws
Title 1 - State Affairs and Government
Chapter 26 - Administrative Procedure
And Rules

Section 1-26-16 - Notice and hearing
required in contested cases.

Universal Citation:
SD Codified L § 1-26-16 (2023) ()}

£ Previous Next )

1-26-16. Notice and hearing required in contested cases.

In a contested case, all parties shall be afforded an opportonity for hearing after reasonable
notice.

Sowrce: SL 1966, ch 159, 50 (1).

£ Previous Next »

Dixclsimer: These coiles may oot be the mast reeent versioo. Sooth Dakeola mey heve mone cument ar
accurate wlomation. We make no wioranties of guaraobeess about the acrutacy, completeness, or
adequacy of the information contained on this site or the information linked o on the state sile, Please

ial 5 :
check official sources X PackagaFindar .,
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2023 South Dakota Codified Laws

Title 1 - State Affairs and Government
Chapter 26 - Administrative Procedure
And Rules

Section 1-26-18 - Rights of parties at
hearings on contested cases--Summary
disposition of certain cases.

Universal Citation:
3D Codified 1. § 1-26-38 (2023) ()

£ Previous MNext »

1-26-18. Rights of parties at hearings on cantested eases—Summary disposition of certain
ass,

Opportenity shall be afforded all parties 1o respond and present evidence on issues af fact
and argument on issues of liw or policy. However, each agency, upon the motion of any
party, may disposze of any defense or claim:

i1)1f the pleadings, depositions, anawers to interrogatories, and admissions on file, together
with the affidavits, if oy, show that there 13 no genuine issue as to any material fact and a
party is entitled to a judgment as a matter of law; or

i21At the close of the evidence offered hy the proponent of the defer- Tk
determines that the evidence offered by the proponent of the defen < PackageFinder .,



insufhicient to sustain the defense or clawim.

L A party to a contested case proceeding may appear in person or by counsel, or both, may be
present during the giving of all evidence, may have teasonable opportunity to inspect all
documentary evidence, may examine and cross-examine witnesses, iy present evidence

in support of the party’s interest, and may have subpoenas issued to compel attendance of
withesses and production of evidence in the party's hehalf.

Source: 3L 1966, ch 159, §9 (3); SL 1972, eh 8, §19: 5L 1078, ch 13, §6; 3L 2002, ¢h 16, {1

£ Previgus Next »

Disclaimer: These ¢odes may not ke the most recent version. Sonth Dakora may have more current ot
accurare information, ¥We make no warranties or guaraniees about the accuracy, completensss, or

adequacy of the information containcd gn this site or the information linked W oo the stats sibe. Pleass
check offitiul sources,

L "This site 15 protecked by teCAFTCHA and the Google Provacy Poliey and Terns of Sotviee apply.
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2023 South Dakota Codified Laws
Title 1 - State Affairs and Government
Chapter 26 - Administrative Procedure
And Rules

Section 1-26-18.3 - Request to use
Office of Hearing Examiners in certain
contested cases.

Lmiversal Citation:
3D Codified L § 1-26-18.3 (2023) ()

¢ Previous Mext »

1-26-18.3. Request to use Office of Hearing Examiners in certain contested cases,

In any eontested ease, if the amount io controversy exeeeds two thousand five hundred
dollars or if a property right may be terminated, any party to the contested case may
require the agency to use the Office of Hearing Examiners by giving notice of the request no
later than ten days after service of 2 notice of hearing issued pursuant to §1-26-17. This
zection does not apply to any contested case before the Public Utilities Commission.

Sopurce: 5L 1995, ch B, $18; 5L 2003, ch 18, §1, 5L 2007, ch 7, §2.

< Previous Next >
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2023 South Dakota Codified Laws
Title 1 - State Affairs and Government
Chapter 26 - Administrative Procedure

And Rules

Section 1-26-30 - Right to judicial
review of contested cases--Preliminary
agency actions.

Universal Citation:
8D Codified L § 1-26-30 (2023) ()

£ Previoiis Next >

1-26-30. Right to judicial review of contested eases--Freliminary agency achions.

A person who has exhausted all administrative remedies available within any agency or a
party wha is aggrieved by a final decizion in a contested case is entitled to judicial review
under this chapter. 1f & rehearing is autherized by law or administrative male, failure 1o
request a rehearing will not be considered a failure to exhanst all administrative remedies
and will not prevent an otherwise final decision from becoming final for purposes of such
judicial reviewy. This section does not limit utilization of or the scope of judicial revnes
available under other means of review, redress, or relief, when provided by law. A
preliminany, procedaral, or intermediate ageney ackion or ruling is immediately revicwable
if review of the final agency decision would not provide an adequate retnedy.

-r:.a- PackageFindar
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2023 South Dakota Codified Laws
Title 1 - State Affairs and Government

Chapter 26 - Administrative Procedure
And Rules

Section 1-26-30.2 - Appeal from final
action in contested case.

Universal Citation:
SD Codified L § 1-26-30.2 (z023) {)

£ Previous Mext »

1-26-530.2. Appeal from final action in contested case.

An anpeal shall be allowed in the circuit court 1o any party in 4 conlested case from a final
decision, mling, or action of an agency.

Source: 51,1975, ch 17, §1_

£ Previous Next »

Pisclaimer: These oodes may not be the most recent version. South Dakota may have mote current ot
accurate information. We make no wartanties or gnarantees about the seruracy, complereness, or
adequecy of the information eontained on this site ar the information linked to on the skete site. Please

check offunal soncees.
B PrdageFnder



-

‘ Go to Freviouws Vergions of this Section + ‘

2023 South Dakota Codified Laws
Title 7 - Counties

Chapter 18A - Ordinances And
Resolutions

Section 7-18A-2 - Authority to enact,
amend, and repeal ordinances and
resolutions--Penalties for violation.

Universal Citabion:
8D Codified L § 7-18A-2 (z023) ()

£ Previous Next »

7-184-2, Authority to enact, amend, and repeal ordinances and resolutions--Penalties for
violation.

Each county may enact, amend, and repeal such ordinanees and resolutions as may be
proper and neccssary to carry into effect the powers granted to it by law and provide for the
enforocotent of cach violation of any ordinance by means of any or all of the following:

{114 fine not to exceed the fine established by subdivizion 22-6-2(2) for each violation, or
by imnprisonment for a period not o exceed thirty days for each violation, or by both the
fine and imprisomnent; or

{2)An action for civil infunctive relief, pursnant to chapter 1-5.
2 Pociagefinder  a
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2023 South Dakota Codified Laws
Title 7 - Counties

Chapter 18A - Ordinances And
Resolutions

Section 7-18A-34 - Appeal to circuit
court from magistrate court--Trial de
novo and jury trial.

Universal Citation:
8D Codified L § 7-18A-34 (202 ()

£ Previous Mext »

7-18A-34. Appeal 1o cirenit court fTrom magistrate court--Trial de novo and jury trial,

In any action o procesding brought in magistrate court for the violation of an ordinanee o
resolution passed pursuant to this chapter, the defendant shall have the right to appeal the
verdict to the circuit court and the right to a toial de nove and a juey toal it the circuit
court,

Source: 511975, ch 8z, §18.

£ Previous Mext »
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2023 South Dakota Codified Laws

Title 11 - Planning, Zoning and Housing
Programs

Chapter 02 - County Planning And
Zonming

Section 11-2-1 - Definition of terms.

Universal Citation:
SD Codified L§ 11-2-1 (2023} {_)

Mext 3

t1-2-1, Defimition of terms.
Terms nsed in this chapter mean:
1Y Board,” the board of cognty commissioners;

()" Commission,” "planning and zoning commission,” "zoning commission,” or "planning
commission,” any county plaoning and zoning commission created under the terms of this
chapter;

(4Y"Camprehensive ptan,” a document which describes in words, and may illustrate by
maps, plats, charts, and other descriptive matter, the goals, policies, zod objectives of the
hoard tointerrelate all functional and natural systems and activities relatiog to the

L, development of the territory under its jurisdiction;

2 PagagFinder



{4)"Governing body," the board of county commissioners, the ity council or city
COMIMISSIOn;

(5)"Municipality,” a city or town however organized;

(&) Temporary zoning or subdivision ordivance,” an ordinance adopted a5 an emergency
measure fora limited duration;

{77 Subdivision ordinance,” any ordinance adopled by the board to reyulate the subdivision
of land 50 as to provide coordination of sireets with other subdivisions and the major stract
plan, adequate areas set aside for publie uses, water and sanitetion facilities, drainage and
flpod control, and conformity with the comprehensive plan;

(8)"Subdivision," the division of any tract or parcel of land inte two or more loty, sites, or
other divazion for the purpose, whether immediate or future, of sale or buildmg
development. The term includes resubdivision. This definition does not apply to the
conveyance of a portion of any previously platted tract, pareel, lot, or site i the conveyance
docs not cause the tract, parel, lot, or site from which the portion is severcd 10 be in
violation of any exasting zoming ordinacce or subdivision ordinance applying to the tract,
parcel, lot, aor site;

{g)"Zoming map,” the map that delincates the extent of each district or zone established in
the zoning ordinance;

(10)"Zoming ordinance,” any ordinance adopted by the board to implement the
comprehensive plan by regulating the location and use of huildings and vses of tancd.

Sourece: 3L 1967, ¢l 20, §1; 51,1975, ¢h 13, 71; 511987, ¢h 29, §55; 51 1gyz, ch 0, §2; SL
2000, ch 60, &1,

MNext >

Disclaimer: These codes may not be the most recent wersion. Soath Dakota may heve mare current or
feeurate information. We malse no warranties or guarantees about the acouracy, completenesa, or
adequacy of the nformation contained on this sive or the information linked t0 on the state site. Please
check official sources,

This site is protected by reCAPTCILA and the Google Privacy Folicy and Tetr
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2023 South Dakota Codified Laws

Title 11 - Planning, Zoning and Housing
Programs

Chapter 02 - County Planning And
Zoning

Section 11-2-1.1 - Aggrieved persons--
Requirements.

Universal Citation:
SD Codified L § 11-2-1.1 {(2023) { )

< Previous MNext 3

11-2-1.1 . Aggrieved persons—Requirements.

For the purposes of this chapter, a persan aggrieved is any person directly interested in the
outcome of ard aggrieved by a decision ar action or failure ro act pursoant to this chapter
who:

(1) Establishes that the person suffered an injury, an invasion of a legally protected interest
that iz bath concrete and particularized, and actnal or imminent, not conjectural or
hypothetical:

{2} Shows that a cawsal connection exists between the person's injury and the c:}ndui

which the person complains. The causzal connection is satisfied if the ' Ihéﬁ
:mm ~



traceahble to the challenged actior, and not the result of the independent action of any third
party not hefore the court;

{3} Shows it is likely, and not metely specalative, that the injory will be redresced by a
favarable decision, 2nd;

{4} Shows that the injury is unique or diffarent from thosze injuries suffered by the public in
general-

Source: SL 2020, ch 41, § 1,

£ Previous MNext »

Dlaclaioeer: These codes inay oot be the most recent veesion. South Cakota may have more current or
aceurate inforoation. We make no warranties or guarantees ahont the accuracy, completensss, ot
adequacy of the information contained on thia site or the information linked to on the slate site. Please
check official gpurces.

This rite is protected by relAPTCHA and the Google Privacy Policy and Terms of Servloe apply.



C

| Go b Frevious YVersions of this Secton v

2023 South Dakota Codified Laws

Title t1 - Planning, Zoning and Housing
Programs

Chapter 02 - County Planning And
Zoning

Section 11-2-2 - Appointment of county
planning commission--Number of
members--Acting as zoning
commission.

Universal Citaton:
8D Codified 1. § 13-2-2 {2023} { )

£ Previous MNext >

11-2-2. Appointment of county planning commission—Number of members—Acting as
ZONIDE COMMISSIOn.

The board of county commmissicners of each county in the state may appoint a commission
of five or more members to be known as the county planning commission, If a county
proposes to enact or implement any purpose set forth in this chapter then the board of
eonnty commissioners shall appoint g county planning commission. The total membership

of the eounty planning eeommission shall always be an uneven numpe= ~mA ~# Innet ann
pPackagsFinder -



member shall be a member of the beard of county commissioners, The county planning
LEmOIssion 1s also the counly 2Oning commission.

Sonrce: 5L 1941, ch 216, §4; 2DC Supp 1960, 1220404, 5L 1966, ch 27; 8L 1967, ch 20,
Ez: 8L 1968, ch 23: SL1gg7, ch 72, §2; 5L 1999, ch 64, §1.

£ Previous Mext ¥

Drisclaymer: These codes may not be the most recent versicn. South Delora may have more current or
acrarate information. We make no wwarranties or guarantees about the acouracy, completeness, or
gelcuacy «f the information contained on this site orthe information linked oo the state sjte, Please
chueck afficial sources,

This sile 15 proteebed by eCAPTCILA and the Google Poivacy Policy and Tenmns of Setviee apply.
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2023 South Dakota Codified Laws

Title 11 - Planning, Zoning and Housing
Programs

Chapter 02 - County Planning And
Zoning

Section 11-2-13 - Adoption of zoning
ordinance.

Universal Citation:
SD Codified L § 11-2-13 {2023} ()

¢ Previons Next »

11-2-1%. Adoption of zoning ordinance.

Far the purpose of promoting health, safety, or the general welfare of the county the board
miay Adopl 3 oning ordinance 1o regulate and restrict the height, number of stones, and
size of buildings and other steuctures, the percentage of lot that may he accupied, the size of
the yards, courts, and other apen spaces, the density of population, and the location and

use of bulldings, structures, and laod for trade, indastry, residence, flood plain, or other
Purposes,

Source: 5L 1945, vh 216, §2; SDC Supp 1960, 512 20A402; 311967, ch 2o, §3 (1], 5L :ﬁ}n ‘.
ch 6o, &4.
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| Gaoto previous versions of this Section J.)

2023 South Dakota Codified Laws

Title 11 - Planning, Zoning and Housing
Programs

Chapter 02 - County Planning And
Zoning

Section 11-2-17.3 - Conditional use of
real property--Ordinance--Content--
Approval or disapproval.

Universal Citation:
SD Codified L § 11-2-17.3 {2023) ()

£ Previous Next )

11-2-17.3. Conditional use of real property--Ordinance--Content—Approval or disapproval.

A county zoning ordinatice adopted under this chapter that authorizes a conditional use of
real property shall specify the approving authority, each category of conditional use
reqguiring approval, the zoning districts in which a conditional vse is available, the criteria
for evaluating each conditional use, and any preccdures for certifying approval of certain
conditional uses, The approving auwthooty shall consider the stated criteria, the objecliv--
of the cormprehensive plan, and the purpose of the zoning ordinance and the relevan: &
zoning districts when making a decision to spprove or disapprove a conditional uze

etk o, L 0 Ao N ] s o -] L =1 g b -T2 s ione-11-2-1 7- 3 12



11374, 335 FM Seull Dakcea CodHigd Lamss § 11-2-17.3 J2E) - Gondillonal veir of raal pruogrsty—Ordima me—Con lienl—Agpreval o dizepmoval.

request. Approval of 2 conditional use request requires the affirmnative majonty vote of the
L members of the approving anthotity who are present and voting,

Source: SL 2004, ¢h 103, §3; SL 2015, ch 72, §2: 8L 2020, ch 41, §2; 5L 2029, ch 59, §1.

£ Previous Next »

Disclaimer: These codes may not be the mast reeent verston, Soulh Dakota oy have more corrent or
accurate imiotmwation. We make no warranlies of guarantees about the acouracy, eothipleteness, or
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2023 South Dakota Codified Laws

Title 11 - Planning, Zoning and Housing
Programs

Chapter 02 - County Planning And
Zoning

Section 11-2-17.4 - Conditional use
defined.

Universal Citation:
$D Codified L § 11-2-17.4 (2023) {)

£ Provious Mext »

11-2-17.4. Conditional nse defined.

A eonditiunal use is any use that, owing to certain special eharacteristics attendant to its
operation, may be permitted 1n a zoning district subject to the evaluation and approval by
the approving authority specified in $11-2-17.3. A conditional use is subject to requirements
that are different from the requirements imposcd for any nse permitted by right in the
2ehing district.

Souree: 5L 2004, ch 104, 44.

=

£ Previous Next »
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2023 South Dakota Codified Laws

Title 11 - Planning, Zoning and Housing
Programs

Chapter 02 - County Planning And
Zoning

Section 11-2-17.5 - Special permitted
uses.

Universal Citation:
SD Codified L § 11-2-17.5 (z023) ()

< Pravious Next »

11=2=17.5. Special permitted nses.

A zoning ordinance adopted under this chapter may also establish a process far
certification of special permitted uses upon meeting specified enteria for the use. A use
certified as a special permitted use under the zoning ordinance shall be approved if the
applicant demonsirates that all specified criteria zre met.

source: 5L 205, ch 72, §1; 5L 2020, ch 41, §59; 5L 2025, ch 30, §2.
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2023 South Dakota Codified Laws

Title 11 - Planning, Zoning and Housing
Programs

Chapter 02 - County Planning And
Zoning

Section 11-2-17.6 - Special permitied
uses--Exceptions.

Universal Citatton: _
8D Codified L § i1-2-17.6 {2023) {_;

£ Previous Next

11-2-17.5 . Spesial permitted nses—Excephons.

Any land vse that meets the specified criteria for certification under any county zoning
ordinance shall be considered 4 special permitted uze. A special permitted use applicant is
oot suivect to the requirements set forth in § 11-2-17.4 . A special permitted use is hot
subject 1o any public hearing or other roquircments for review and approval of condibonal
uses, Upon adoption of certification provisions, the land vae 1z 2 permitted use subject to
the critenia and enforcement in the same manner 85 a permitted nse,

Source: SL 2020, ¢h 41, § 4.

4 Previous PadaguFinder . ¥
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2023 South Dakota Codified Laws

Title 11 - Planning, Zoning and Housing
Programs

Chapter 02 - County Planning And
Zoning

Section 11-2-17.7 - Conditional use
application--Impact on neighboring
land.

Universal Citation:
SD Codified L§ 11-2-17.7 (2023) ()

£ Frevious Next >

11-2-17.7 . Conditional use application —Impact on neighboring land.

Any alteration, construction, use of earthmoving equipment, or other change pursuant to a
raning permit or allowed lend vse on neighboring land that began after the date on which
an application for a conditinnal use i received, and that causes the application to f3il 1o
mect one or more of the criteria or requirements for eonditionzl use under the zoning
ordinance, does not canse the request for a conditional use permit to be considered
nonennforming untl a final disposition of the conditional use request is determined
pursuant to § 11-2-61 or 11-2-65 _ If the conditficnal use permit is granted, the conditional

use shall be considercd a lawful nse, lot, or coconpancy of Tand or pre 3 PackageFinder



eontinued even thaogh the vse, lot, of occupabion dees net conform o the previsions of the
ordinance. If the condihonal use is rot pursued by the applicant for 2 period of more than
one year, any subsequent use, lot, or occupancy of the land or premises shall conform with
the zoning ordinance.

Sounce: 512020, ¢h 41, § 5.

£ Previous Next >
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2023 South Dakota Codified Laws

Title 11 - Planning, Zoning and Housing
Programs

Chapter o2 - County Planning And
Zoning

Section 11-2-25 - Enforcement
provided by county commissioners.

Universal Citation:
SN Codified L § 11-2-25 (2023) )

£ Previous Next »

11-2-25_ Enforcement provided by county commissioners.

The board shall provide for the enforcement of the provisions of this chapter and of
ordinancey, resolutions, and regulations made thereunder, and may impose enforcement
duties on any officer, department, agency, ar employee of the county.

Source: 5L 194:, ch 216, §0; SDC Supp 1960, iz 20404, 51 1967, ch 20, 1.

{ Previous Next »
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2023 South Dakota Codified Laws

Title 11 - Planning, Zoning and Housing
Programs

Chapter 02 - County Planning And
Zoning

Section 11-2-28.1 - Petition by
individual landowner for change in
zoning--Notice to abutting and
adjoining landowners--Notice to
county auditor of adjacent county.

Universal Citation:
SD Codified L § 11-2-28.1 (2023} ()

¢ Previous Mext »

11-2-28.1, Petition by indridual landowner for change in zoning—Notice 1o abutting and
adjoining landowners—Nutice to county auditor of adjacent county.

An indrvidual landowner may petition the board to change the zoning of all or any part of
the landowmer's property. The petitioning landowner shall notify abutting and adjoining
landowners by registered or certified mail of the petitioned zoning change at least ten days
betore the public beanng is held oo the matter by the planning comr 3 Packagerindar .
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2023 South Dakota Codified Laws
Title 15 - Civil Procedure

Chapter 05 - Venue Of Actions
Section 15-5-1 - Venue based on
location of subject matter.

Universal Citation:
$D Codified L § 15-5-1 (2023) ()

Mext ¥

15-5=1. Venue based on location of subject matter.

Actions for the following causes must be tried in the county in which the subject of the
action, or some part thereof, 1= situated, subject to the power of the court to change the
place of trial in the cases provided by the statute:

(1}Par the recovery of real property, or of an estate or interest therejn, or for the
determination in any form af such right or interest, and for injuries to real property;

{z)Por the partition of real property;
(a)For the foreclosure of 8 modgage of real property;
(4)For the recovery of personal properly distrained [or any canse;

(5)For the recovery on a policy of insurance for loss or dainage Lo the rronetr inanesd
such property, for the purposes of this subdiviston being deemed 1l <> PackigoFinder .
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2023 South Dakota Codified Laws
Title 15 - Civil Procedure

Chapter 06 - Rules Of Procedure In
Circuit Courts

Section 15-6-12(¢) - Motion for
judgment on the pleadings.

Umiversal Citation:
SD Codified L § 15-6-126c) (2023) ()

< Previpils Next >

15-6-12{c). Motion for judgment on the pleadings.

After the pleadings are closed but within such time as not to detay the trial, any party may
move for judgment on the pleadings. If, on a motion for judgment on the pleadings,
matters outside the pleadings are presentad to and not excluded by the court, the motion
shall be treated as one for summary judgment and disposed of as provided ie §15-6-56, and
2ll partizs shall be given reasonable opportunity to present all material magde petriinent 1o
such a motion by §15-6-56.

Source: SDC 1939 & Supp 1960, §33.1002; 3D RCP, Rule 12 {¢), as adopted by Sup. Ot
Crder March 20, 1966, effective Juhy 1, 1966.
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2023 South Dakota Codified Laws
Title 15 - Civil Procedure

Chapter 06 - Rules Of Procedure In
Circuit Courts

Section 15-6-56 - 15-6-56.Summary
judgment

Universal Citation:
SD Codified L § 15-6-56 (2023) {_]

£ Previous Next »
15-56-56. Summary judgment
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2023 South Dakota Codified Laws
Title 15 - Civil Procedure

Chapter 06 - Rules Of Procedure In
Circuit Courts

Section 15-6-56(a) - Summary
judgment for claimant.

Universal Citation:
SD Codified L § 15-6-56(a} (2023} { )

¢ Previous MNext >

15-6-56(a), Summeary judgment lor claimand.

A party seeking to recover upon a claim, counterclaim, or ciuss-claim or to obtain a
declaratory judgment may, at any time after the expiration of thirty days from the
commencement of the action ar after zervice of 2 motion for summary judgment by the

adverse party, move with or without supporting affidavits for 2 summary Judegment in his
favor upon all or any part thereof.

Sowrce: SD RCFE, Rule 56 (a), a5 adopted by Sup. Ct. Order March 29, 1066, effective July
1, 10640,

£ Previous Next >
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2023 South Dakota Codified Laws
Title 15 - Civil Procedure

Chapter 06 - Rules Of Procedure In
Circuit Courts

Section 15-6-56(b) - Summary
judgment for defending party.

Universal Citation:
SD Codified L § 15-6-56(b) {z023) ()

£ Previous MNext »

15-0-56(b). Bummary tndgment for defending party,

A party againsl whom a claim, counlerclaim, vr cross-claim is esserted or a declaratory
judgment is sought may, at any time, move with or without supporting affidavits for a
summary judgment in his favor as 1o all or any part thereof.

Source: S RCP, Rule 56 (b}, as adopted by Sup. Ct. Order March 29, 1066, effective July
1, 1066,

£ Previnus Next »
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2023 South Dakota Codified Laws
Title 15 - Civil Procedure

Chapter 26A - Rules Of Civil Appeliate
Procedure

Section 15-26A-3 - Judgments and
orders of circuit courts from which
appeal may be taken.

[Iniversal CitatHon:
D Codified L § 15-264-3 {2023} O

¢ Previous Next »

15-264-3. Judgments and orders of circnit courts from which appeal may be taken.

Appeals to the Supreme Court fram the cirenit court may be taken as provided in this title
from:

(1)A judgment;

(2)An order affecting a substantial nght, made it any action, when such order in effect
determines the action and prevents 4 judgment from which an appeal might be taken;

{#)An arder granting a new trial,

T PackagaFinder .
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{4)Any final order affecting a substantial right, made in special proceedings, of upot a
summary application in an achion after judement;

{5)An arder which grants, refuses, continues, dissolves, o1 modifies any of the remedies of
arvest and bail, claim and delivery, injunction, attachment, gamishment, receivership, or
deposit In court;

{&]Any nther intermediate order made before trial, any appeal under this subdivision,
however, heing not a matter of right but of sound judicial dizcretion, and to be allowed by
the Supreme Court in the manner provided by males of such court omly when the coart
considers that the ends of justice will be served by determination of the guestions invalved
without awaiting the final determination of the action or proceeding; or

{=)an order entered on a2 motion pursuant to §15-6-11.

Source: SDC 1930 & Supp 1960, §33.0701; SDCL, §15-26-1; SL g, ¢h 16y, §3: 5L 1986,
ch 160, 52,

£ Previous WNext »
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2023 South Dakota Codified Laws

Title 15 - Civil Procedure

Chapter 26A - Rules Of Civil Appellate
Procedure

Section 15-26A-7 - Orders and
determinations of trial court subject to
review on appeal from judgment.

Universal Citation:
SD Codified L § 15-26A-7 (2023) ()}

£ Previous Mext »

15-26A-7. Orders and determinations of trial ¢ourt subject to review on appeal from

mudgment.

On appeal from & jodgment the Supreme Court may review any oider, ruling, or
determination of the trial eourt, includitg an order denying a new trial, and whether any
such order, ruling, or determination is made before or aftet udgment tnvolving the merits
and necessarily affecting the judgment and appearing upon the record,

Source: SDC 1029 & Supp 1060, §33.0710; SDCL, 15-26-19.

< Previous Next »
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2023 South Dakota Codified Laws

Title 15 - Civil Procedure

Chapter 26 A - Rules Of Civil Appellate
Procedure

Section 15-26A-12 - Actions available to
Supreme Court on decision.

Universal Citation:
S0 Codified L § 15-264-12 (2023 )

£ Previous Next 3

15-26A-12 Actions available to Supreme Court on decision

By its judgment, the Supreme Court may reverse, afficm, or modify the indgment or arder
appealed fromm, and may either dicect a new trial or the entry by the trial court of such
judgment as the Supreme Court deems 15 required under the record.

Sowrce; 5DC 1955 & Sapp 1960, §33.0710; 5DCL, f15-26-26.

¢ Previous MNext 3

Diisclaimer; These codes may nor be the most recent verzion. South Dakete may have more curvent cr
gecurate information. We make nn warmanbles or rearanbees ghoul the aoraracy, completeness, or
adequacy of the information contained o this site or the nformation linked - 3 PackegeFinder .
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2023 South Dakota Codified Laws
Title 16 - Courts and Judiciary
Chapter 06 - Circuit Courts
Section 16-6-9 - Original civil
jurisdiction of circuit court.

Universal Citation:
SD Codified L § 16-6-9 (z023) {)

{ Previons Mext )

16-=5. Oniginal civil jurisdiction of cironit court.

The citewit court has odginal jurisdiction as follows;

{1)In all actions or proceedings in chancery;

(2]ln all actions at law and in equoity;

(31In all cases whers the title or boundary to real property comes in question;
f4Hn all actions for diverse or annulment of masriage;

(5/1n all matters of probate, guardianship, conservatorship, and settlement of astates of
deceased persons;

{&}Proceedings relating to minors under chapters 26-7A, 26-8A, 26-8E, and 26-8C;

a PackageFindar



{7)[n all other cases now or hereafter provided by law granting junsdicbon to the circuit
court, and as heretofare granted to district connty, municipal, justice of the peace, and
police magistrate couns,

Source: CCivP 1877, §28; CL 1887, 4825, RCCivF 1902, §30; RC 1919, B2114; S 1939 &
Supp 1060, §32.0004; 5L 1973, ch 130, §2; SL 1003, ch 213, §a4.

£ Previons MNext »
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2023 South Dakota Codified Laws
Title 21 - Judicial Remedies

Chapter 24 - Declaratory Judgment
Section 21-24-1 - Power of courts to
provide declaratory relief--Form and
effect of declarations.

Universal Citation:
5D Codified L § 21-24-1 {2023) ()

Mext ¥

21-24-1. Power of courts to provide declaratory relief—Form and efiect of declamations.

{ourts of record within their respective jurisdictions shall have power to declare rights,
stolus, and other legal relations whether or nat further relief is or could be claimed. No
aclion or proceeding shall be open Lo objection on Lhe ground that a declaratory judgment
or decree is prayed for. The declaration may be either affirmative or negative in form and
effect; and such declaration shall have the force and effect of a2 final judgment or decree.

Source: SL 1925, ch 214, §1; SDC 1030 & Supp 1960, §37.0101.

Next >
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2023 South Dakota Codified Laws
Title 21 - Judicial Remedies

Chapter 24 - Declaratory Judgment
Section 21-24-10 - Judgment refused
where controversy would not be
terminated.

Lmiversal Citation:
SD Codified L § 21-24-10 (z023) ()

£ Previous Next »

21-24-10. Judgment refused where controversy would not be terminalked.

The courl may cefuse o render ot enter 3 declaratory judgment or decree where such,
judgment or decree, if rendered or entered, would not lerminate Lhe unceriainly or
controversy giving rize to the procesding.

Source: 5L 1uzs, ch 214, §6; 50C 1939 & Sapp 1960, §37.01068.

£ Previons Next »

Disclaineer: These codes may not be the most recent version. South Dakota may have more current or
aceurate information. We make no swarranties or guarantees abouk the deemmey, compleleness, or
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2023 South Dakota Codified Laws
Title 21 - Judicial Remedies
Chapter 24 - Declaratory Judgment
Section 21-24-13 - Review of
declaratory orders and judgments.

Universal Citation:
5D Codified L § 21-24-13 (2023} O

¢ Previpus Next »

21-24-13. Review of declaratory orders and judgments.

All orders, judgments, and decrees under this chapter may be reviewed as other orders,
judgments, and decraes.

Source: 5L 1925, ch 214, §7; 5DC 1930 & Supp 1960, §37.0107.

£ Previous Next »

Disclaimer: These codes may not be e most recent version. Sonth Cakota may hove move corrent or
accurate infommation. We make no warranties or guarantess ghont the Accuracy, competensess, or
adequacy of the informetion contained on this site or the information linked to on the state site. Fleass
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CUSTER COUNTY ORDINANCE NUMBER 2

AN ORDINANCE PROVIDING REGULATIONS
FOR THE SUBDIVISION AND USE OF LAND

WITHIN CUSTER COQUNTY

EFFECTIVE JANUARY 30, 2007

PROVIDED BY:

CUSTER COUNTY PLANNING DEPARTMENT
420 MT. RUSHMORE ROAD
CUSTER, SD 57730
(B05)-673-8174
FAX (605)-673-8150

E-MAIL: cuscopla@agwie.ne:
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ARTICLE | - AUTHORITY AMD JURISDICTION
SECTION 1 — STATUTORY AUTHORIFATION

Whereas Tille 11-2-2, Soulh Datkate Codified Laws {SOCL) has delegated the
rezponsibiity to the Board of Caunty Commissioners of each county to adopt and
anforce ragulallons designed for the purpose of promoting heafth, safety, and tha
general welfare of the county, the Board of Commissioners of Custer Counly,
South Dakcts hereby crdain tha folowing:

SECTION 2 — JURISOICTION

Thig Ordinance shall govern all unincorperated tands within the jurisdiction of the
Board of County Commiasicners for Custer County, South Dekota.

SECTHOM 3 — AMENDMENTS

Tha requlations, restrictions, arsa, and boundanes set forth in this Ordinance
may fom ime to hime be amended, supplermented, revised or repealed as
proviced by law. The Director of Planning for Custar County is to review this
Ordinanse annuzally and make recommendatcons far ravisions (o e Board as

provided by law.
TIOM 4 — STA ENTS OF POLICY

i at any time during the course of complation of subdivisions, construction o any
ather developmant suthorized under the provisions of this Ordinance, the Board
becomeas aware of impracticabla procedurses, unforasesn clroumslancss, or olbar
sogent situations not compatible with the Infent of this Crdnance, a Siatement of
Folicy will govem the continuance of the problem area andfod any ather projects
requiring the apphication of the same. A Statement of Policy will govem any
niven aituaton of pacullar problem area far 2 pened of time not to excosd talve
{12) months.

ECTIONS - SE ILITY AND SEPARARILITY

Should any Aricle, Section, Suhsection or Pravision of this Ordinanca ba found
to be or dedared invalid or unconsttutional by a court of compatent jurisdiction,
such dacision shall not affact the vatidity or constitutionality of the Ordinance as a
whale of any part tered!, other than the podtlon so declarsd 1o be invalid or
urncansiluGonal.

January 30, 2007



ARTICLE Il — DEFINITIONS

Unless specifically defined below, words used in this Ordinance are [0 be
urderstood in ther ordmary sense, excanl as they may ba defined in general by
S0CL 2-14.

ACCESSORY: Incidental {0 a primary usa or struchure an the sames ot o ract
of land.

APPROACH. That portion of a driveway or private access mead lotated within a
public nght-of-way between the difving surface of the public road and the
toundary of the pukbdic ight-of-way.

BOARLD: The Board of County Commissionars.

BUILDING: For tha purposes of this Ordinance, tha definition of BUILDING is
the same as the dafinition of STRUOCTURE as heranaltar definad,

RUILDING, AGRICULTURAL: Any bulding usad salehy for agiculural
purposas, such as a bam, livestock shelter, loafing shed, hay storage
keano, or ivestock feader,

BUILDING PERMIT: The inslrurment uyed by the Planding Degartmnsnt b penmit
the construction, fabrication, alteration, improvement, storage, deslruckion
or moving of any struchuré within the procadurss and rastictons
contained in this Ordinanca.

CLUSTER SURDMISION: A residential subdivizion with a minimwm inchusive
area of Aty {50} acres with a common-use arga for subdivision reskenls
that encompassss at eazt ifty percent (S09%) of the lotal subdivision area.
The plat of & cluster subdivision shall containh a nota stating thal the
comrnon-use ares s not subjact to future developmen! except ancillary
subdlvision stroctures and LMy or road rights-of-way and Lhat no chenges
in ares, |ocabon, or use may be made wilhin the common-use araa
without prior approwval, by resoluiion, of the Board,

COMMUNITY WATER SYSTEM: A public waler system thal sarves at least
fifteen {15) senvice connections used by yesr-nodnd residentls of ragularny
servas at lesst twerty-four {24 year-round residonis.

DECICATED PUBLIC RIGHT-OF-WAY: A parcel of land that & conveyed 1o the
public by the notation "DECICATED PUBLIC RIGHT-OF-WAY" on a
mecorded mat for uses as & puHic rght-of-way.

DENR: The South Dakota Departmant of Environmeant and Natural Rascurces,

January 34, 2007



DUPLEX: A buiding containing two (2] dwelling units.

OWELLING: A structere or porfion tharecf thal is used exclusively for human
habitation,

DWELLING, MULTIFAMILY: A bullding cartaining three (3] or more dwelling
unts,

EWELLING UNIT: One (1) or more rooms, designed, occupied, or intended for
occupancy as @ separals iving quarter, with cooking, sleeping, and
santary facllities provided within the dwalling unit for the axciusive usa of
a singla family maintainmg a housahol,

EASEMENT: A grant of ong or more of the propery rights by the propeny
ocwner 1o andfor for uge by the publie, 3 compaoralion, or another person(s)
or antity. An sasament |8 self-perpabusting and runs with the lend unless
otherwiza stipulated.

EASEMENT, CONSERVATION: The grant of a property right stipulating fulure
of addiborratl devalopment.

FEMA: Tha Federal Emengency Managemant Agency.

GOVERMING BODY: The duly elected officlals of a corporate palitkcal antlty to
whom authorty i given to make, adopt, revize, and amend crdinances
and regulations. Spectfically in this Ordinance the Board of County
COMmsEicners.

GRADING PERMIT: The instument used by the Planning Depariment 1o parmit
the excavalion, grading, cr fill of earth or other materkal wilhin the
procedures and regulations contained in Lthis Ordirance. Tha Grading
Parmit is interded to regdate:  development of residentfal, public
commeardial, ard industrial properties; grading of land within o adlacent to
FEMA-dasignated flpod hazard areas;, and construction of subdivision
roads.

HIGHWAY DEPARTMENT: The Custer County Highway Superinisndent andfor
hiz'her skaff, agants, or assigns.

HOMEOWMNERS AZSOCIATION: An association comprzed of homeowners
whao reskde In the sobdivision or dewelopment or landowners whao
purchase property in tha subdivision or davelopment. The association
may ASSAsE maintenance of common ared fees as sob forth in tha
assaciatlon by-laws.

January A0, 2007



IMPROVEMENTS: Changes and additions o land necassary to prepare it for
building sites. These include but are not kmitad to: rpad paving and
curtdng, orading, survey mMOnuments, Ar3inage  ways, Sewers, fire
hydranks, water mmains, sidewalks, padestian ways, and othar public
works end eppurtenances.

LOT: A tract or parcel of land within a subdivision.
LOT AREA: The total level area includad within the kot lines.

MOBILE OF MANUFACTURED HOME: Manufactured structures built on a
steal undarcarriage with tha nacassary whael aszembly io be tran=ported
fo a pemmnanant or semi-permanent sike.  The whesl azssambly can ba
removed when placed on a pemanenl foundation, and the stesl
undercarriage may mmain ntact § It s & structural comgonsnt
Mamdfactured homes must mest Federal Manufactlurad Home
Construction and Safety Slandards as oullined in Tide Yl Housing and
Community Cavelopmeant Act of 1974,

MOBILE HOME PARK QR COURT: Any parcal of [and wharagn two {2) or mors
mebile or manufectured homes as defined heraln are placed, localed or
mainkaired, or inlended to be placed, located or maintained, including all
accassory builkdings. AN land within the park or court ghall be hald In
commaon awnarship, with individual home spaces rantad 1 residents.

MOBILE HOME SFACE: A plot of ground within a mobile home park or court
that is designed as the location for one (1) mobile home and any
cusiomany aCCessory use tharsof.

MOBILE HOME SUBDIVISION:  Any parcel of lend subdivided as 2 residential
subdivision according 1o the provisions of this Ordinance, which is
intendsd to bg an area where 0% o sold 0 hdivdual moblle hama
DTS,

MODULAR HOME: A type of manufactured home thal will mest mast building
codes and is subjact to standand regional or state building codas for
madular construction. A modular homa can be transported on a steel
undsrcamage although the undercamage is not usually a permanent and
necessary or integral structural component and can be ramoved when the
Rama is placed on a foundatian.

NONCOMMUNITY WATER SYSTEM: A public water system that s not a

comemnunity water systern and ragulary serves a transient population of
twenhy-five {25) or maorg people sach day.

Jangary 30, 2007



NONCONFORMING USE: A building, structure or use of land existing at tha
time of enactment of this Ordlnance that dees not conform to the
ragulalions herein provided.

PLANMING COMMISSION: The Flanning Commission for Custar County,
South Dakma,

PLAMNHING DEPARTMENT: Tha Custer County Planning Director andior
his/iher staff, agents, or assigns.

PLAMMNING DIRECTOR: The parson employed by the Board to coordinate
aclvibes bDalwesn landowners, subdiiders, the Planning Cormmission,
ather govemment agencles, and the Boand. The Planning Director will
slzp administar other regulatory land devalopment and land use programa.

PLAT: A map drawn 1o acale from an acourate survey for the purpase of
recording a subdivision of tand.

PLAT, FIKAL: A plat that includes all tems, cerificatas and statameants as sl
forth in Article (), Section 8 of thia Ordinance.

FPLAT, PRELIMINARY: A plat to ba reviewed by the Planning Commission prior
to review of 2 final plat, This plat shall include all ilems sat forth in Arficlke
lll. Section 5 of this Crdinance.

FUBLIC RIGHT-OF-WAY: A strip of land defned by right-cf-way lines on a plat
or easament documant that s nlended o be occupled by 8 road,
racreation irail, ulility Fre, ar cther similar use and @ be used by the
public. Fublic rights-of-way intended Lo be occupisd by a read shall have
a minimum width of sixty-gix Test (687,

PUBLIC ACCESS AND UTILITY EASEMENT: A pordion of 2 parcal of kand that
5 defined by a notation on & recarded plat o sasemanl document as a
pamanent easament for uge ag a public right-gf-way.

RECORDED ACCESS: A permanand sasement providing lagal access (o an
isolated tracl of land.

RESERVE STRIP:  An easement granted Lo the public for a sinp of lamvd o be
held in trust untdl neaded for road devalopment or other heneficial publec
usa, The sasement may be convered o a Publlc Access and Lhility
Easzement by resolution of tha Beard.

ROADS: Any public or private thoroughfare that afferds e principal means of
access o abuting property.  This terrn may be weed interchangeably with
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“streat”, ‘roadway”, “dniva”, or “highway”. All roads must be within a puhblic
right-of-way, axcluding Private Access Roads.

1. High-Volume Roatds — Roade of considerabe confinuity connecting
varous secthons of a community of reglons. These reads provide the
primary access w subdwisions of land containing more 1han mwenty-
five (25) dwalling units.

2. Medium-¥Yglume Roads — Roads that provide the primary access 1o
subdivigions of land eontaining six (5} to twenty-five (25) cwedling unirs.

3. Low-Vaolume Boads — Roads that are used or wilt ba uaed primarily for
aceess o abutling propsrties containing no mors than five [5) dwalling
unlts,

4, Private Access Roads — Hoads that le within Privale Access
Easamsnts and provide accesss into isolated tracls of land where a
publle Aght-of-way is deamed it 1o be necessary by the Board.

ROAD DISTRICT ASSCCIATION:  An associatlon of land owners formed under
tha provisions of S5DCL 31-124, to develop a community or subdivision
road district with the Intent and purpose of maintaining the system of roads
within the subdivision such that they have tha capacity b handle all of tha
internal raffic and provide adeguate ingress and egress 1o e members
of Ihe &ntire subdivision. The association shall devalop rules and by-laws
o govern the operation of the association including the election of oflcers,
collaction of feez, and the aythgrization to develop, repair, and maintain all
rcads within said system. The inlde development of all mads within a
subdivision is the responzibiity of the developer or subdivider, Al
subdivision roads must meat County Road Spacifications as provided by
this Ordimanca, and be approved by the Highway and Plannineg
Departmants.,

ROAD, INTERIOR: Any road located within the boundaries of a subdivision.

ROAD SPECIFICATIONS: The raquired standards o which public raads within
Cuser County must be constructsd.

SANITARY SEWER: A municipal, commurity, small, or individual sasese
disposal systarn of a type approved by DENR.

SETBACK: The required distance betwean any structune and any progedty ling
o tha Iot on which it is located.
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SEWER DISTRICT ASSOCIATHON: An association of land owners fomed 1o
devalop a community or subdivision district with tha irtent and purpose of
daveloping a private sewage system with The capacity o handla the refuse
of (s members ar Ihe entire subdhvislon. The assockation shalf devedop
rulss snd bydaws to govemn tha gperation of tha associstion inchuding te
alection of officers, collectian of feas, and the authorization i dewalop,
repair, and maintain said system.  The plans for all sewer district
assaciatlons shall be submiled 10 DEMR for approval subsequent to any
construchicn or development.

SPECIFICATIONS: Dagign slandards that have been adaptad by the Board.

STRUCTURE: A combinalion of malerials thal form a construction for use,
oGoupancy, or omamentalion whether mslalled or stored on, above, o
balow the surface of land or water.

SUBDIVIDER: The personis), fimis), or corporalian(s), owning land and in the
process of creating a subdiision of said land.

SUBLIMSION:  The creaton of amy tract o parcel of land by plat ar other
mesns nito ong (1) or mara lkods, sites, or other creations tharecf.

SUBLIVISION BY CHANGE OF ALIQUOT DESCRIPTION: A subdiizion by
change of akquat dascriptlon is any subdivision of land which will causs
the Department of Equalization o changa the aliquot description recorded
in it property infomation records.

SUBDMIZSION PRIVATE RIGHTS-OF-WAY:  Within a Cluster Subdivision, a
strip of land that |s defined by Aghl-of-way lines an a plat and is inlEnded
o be oocupied Oy 3 mvate road, recreation trail, utility line, or other simikar
uss and o be used by subdivision residends, their guests, emergency
responders, govemment employeas, utilily service employeas, and
vahickes andior employees of subdivision sernvice providers,  Subdivision
Private Righis-of-way shall not be gatad or otherwise cbetruriad and shall
e consldered the eguivalenl of publc rights-of-way for the platbng and
subdivision purpoees of Ordinance 2. Signaga shall ba instaltad, al 1ha
davelopars expansa, at subdivision enfrances notifying tha public that the
subdivigion private roacds (or trails) ara for the use of residents and service
vahickes only.

SUBDIVISION, LOW-DENSITY: A subdivision created by diviglon of land Into
ong (1) of mers tract(s), all of which contain five {5) or morg acres.

SUBDIVISION, MECHIUM-DENSITY: & subdivision crestsd by division of land

into one (1) or more tract(z), of which any lot, ract, or partsl containg two
(2) or mgre acras, but less than five {3) acres,
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SUBDIVISION, HIGH-DENSITY: A subdhision created by division of land Into
qrer (1} o mare racts{s), of which any lot, ract, or pacal contains less
than two (2}, but mare than one (1) acrs.

SUPPLEMENTAL MATERIALS:  Those plans, reports, namallyes, designs,
fequirements, agreements, covenants, and other malerals necassary for
the develapment of a subdwision. Thess include, but ara not leniled to,
those itams Asted in Article 11, Section 6 of this Crdinanca.

USPLSS: Lnited Statas Public Land Survey System,

VARIANCE: A specific exception, granted by the Boerd, ta the tering of this
Ordinance whera such daviation will nol ba conlrary to the publc inlaresl
and will he gramiad dua to circumstances pecullar o this property. A
vatanes shall net be granted I such issance wialates the imtent and spint
of this Drdirance,

WASTEWATER DISPOSAL PERMIT:  The instrunrent used by the Planning
Coparimenl 0 parmit construction of an mdividoal or small an-site

wastewatar system, Al syetems shall mesd the provisiens of SDAR 74:53
and Ordinance Mumber 2.

WATER DISTRICT ASSOCIATION:  An association of land cwners fomed 10
devalop a community oF subdbasion district with the nlant and purpose of
developing a private watar camage system with the capacity to handle the
requirements of lils mambers o the entdre aubdivision. The associalion
shadl develop rules and by-laws o govern tha oparation of the association
including election of offtcers, collaction of fees and the authonzalion o
devedop, repalr, and maintsin said syslem. The plang for al watar district
assaciations shall ba submited to DEMR for approval prior b any
construction or devalgpment, 3s regquired.

ARTICLE Ili - PROCEDURE FOR THE SUBDIVISION OF LAND

STATEMENT OF INTENT

it iz 1he intent of the Board that ail subdivizion of land within Cusler County shall
ba reviewed, eithar by Access Map Review or by Plal Review, 1o ensure that the
provisions of Ordinance 2, aspedially the mgulstions conceming public access
an mad construction o Counly Specifications, are uniformly appked to il lands
proposed for subdivision.

TION 1=
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Plals shall be fited on any parced Ihat 15 subdlvided inle an alquat or non-
aliquot part of the USPLSS. Howsever, the Board, upon comphebon of an
Accezz Map Raview per mquiremants of Section 2 of this Article, may
waive tha requirement to creata and file a plat for subdivicion by change of
allguod descripfion, Subdivision by change of aliquot descrplion is not
allowed within previously platted parcals or within previously recorded
Government Lots, Homastead Entry Surveys [H.E.S.}, or Mineral Surveys
M.5)

The subdivider |5 raguired to install or construct the improvements heran-
aftar described pricor o reviow of Ihe final plat o acoess map by the Board.
The Board may allow the subdivider to provide a cash or surety bond in
liay of immediate canstruction of improvements if o recommendad by the
Planning Commigsicn and iha County Highway Daepartment.  Alf
improvemeants ragurad under this Ordinance shadl b constmectad In
aecondance with spectfications prowvided by, and under the inspection of,
the Highway ang Planning Depariments,

Al puklic roads shall ba construcied to County Road Specifications, Such
road constuction will be subject io inspecion by e Highway and
Planning Departments, during construchion and upan complation.

Maintenance of public roads shall be the responsibility of adjacam
andowners unlass said mairtenance s acceptad by the Board.
Landowners are encouraged to form a Road District Association as
spaciiled in 30CL 31-12A4 but may petition the Boand for acceptance of
maintenance by the Counly as follows:

A, This petiion shalf contain a description of the exact kncatlon of the
raddway 1o be maintained by the County.

B. A slalement shall be Incieded describing tha reguested mantanance,
or improvaments the petitioners desire the County to undertake. This
statamend is 0 he of sufficient defail to enable the Highway
Department and the Board 10 reasanabty determing the likely costs of
Ihi proposed action.

C. An explanation shall ke provided daltaillng why a8 Rosd Distrct
Aszociation canngt or should not be famead.

Private Accass Roads are alowed and shall be indicated on plats,
aazamant documants, of actass maps within Privata Accazs Easements.
Private Access Foads are intanded o sarve anly one {1) residence. The
Board may alow a Private Access Road to be shared by two (27 adjoining
residencas whers topography o access restrictions onto Federal, State,
o County highways make such sharing nocessary.  Development of
Private Accass Roads (& ot reguined.
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11.

Ti

Storm sewers and drainage shructures shall be deslgned and installed as
required by the Highway Deparment amd in accordance with good
enginganing practice.  Culvana shall be designed to withstand he affects
of & 25-year, 24-hour rainfall, and may be required to ba certified as such
by a Profassional Enginear. Mo ctivart shall have a dlameter of kess than
aighteen Inches (18°).

Al property comers, including the beginning {point of curvatura) and
ending (point of tangency} of curves along property lines, shall be
accurately markad on the ground with a flve-alghths Inch (5/87) 1o one and
a guarter inch {14") diamater fron rod at {east eighteen inchas {187 in
length. These bars are Io be capped with an aluminum or plastic cap
indicating thea license numbser of the survayor who placed the bar in the
grovnd, Rock monument caps may be used where the comer falls on
solid rock.

The subdivider shali contract with Custer County for the instalation of
durable mad name and fraffic signs for sl publc roads sarying the
subdivislon before the inal plat or access map |5 approved by the Board,

All required kmprovernents in the autkdivision shalt be Installed under the
inspacian of the Highway and Planning Deparimenis,

Tha Planning Commlssion may formulate additional writlen adminisirative
rndes that govern the procedurs for processing subdivisions.  Thass
procedures will ouding the responsibiity of parles concemed wilh
subdivizions amd processing, and they will contam other fornation
necessany o systematize handhing and processing.

Subdivizion Review Fegs shall be sat by the Board.

- F E

The =ubdividar shafl submit 3 Subdivision Review Applicalion {which
cansists of a Subdivision Review Apphcation Form., a Subdivision Kavkaw
Fae, a Statamenl of Intent, a0 Access Map, and supplemenlal matarials }
to the Planning Department mora than three {3} weeks {inclusiva) bafors
the next regularly scheduled mestng of tha Planning Cammigsion. This
subimission shall include ning (9) coplas of tha Actass Map, prepared on
eight and one-half by eleven inch (874" x 11"} or larger papar, and nine (9}
coples of the Subdwvislon Review Applcation Form and any supplemantal
materal, Subdivision Review Fees ara due snd payable with the
Subdivision Review Apphcation.
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Upcn official raceipt of the Subdivision Review Application, the Planning
Cepartment wil mform tha subvdivider of the date, ime, and localion of the
Planning Commisslon maeting 2t which the Acoass Map wili be revievsad,
The Planning Department shail alsc mail or provide a copy of the
Subdrvision Reviaw Applicaiion to each Planming Commissian meambear for
raview and comment before the Planning Commission mestng. The
Planning Dapariment may also solkal commants on the Access Map from
County Departmeants or other agencias hefore the Planning Commission
meating. The Planning Commission shall review the Subdivision Reviaw
Applization and approve recommendations o the Board for compliance
with this Omdinance gt the schedwuled meating.

The subdmider shall submit with the Subdivision Review Application &
Stalement ol Inlenl conceming the tracl of lnd 1o be subdivided n
sufficient detzll to clearly indicale both presant and fulure purposes of the
subdivigion, and any subsadgquent subdlvision of land.

Tha subdiider shall also submit with the Subdwvision Reviaw Application
an Access Map that shall be discussad with the Planning Depariment ang
ihe Planning Commisskan In order o astablish the requirements of
Ordinance Mumber 2 which will influsnca the degign of the subdivision.
Tha Access Map |s not intended (o represent a propedy survey by a
Registered Land Surveyor, The Access Map is intended to graphically
reprasent the intent of the subdivider by showing the locations, wilh
sufficient aslimated dimensions to convey tha ntent of tha subdivider, of
exmtirg and proposad proparty limes and public ard prvale roads. The
Planning Commission may reguire the submission of supplemental
malenials a3 described in Sectlon 4 of this Aicle.

The Board shall review Subdivision Raview Applications of proposed
subdivisions by changs of aliguat descriplion and consldsr the Flannmng
Commission’s recommended conditions of approval of the subdivishon.
Tha Board may wsive the reguirements for Flat Review amd plat fling for
the subdivision if it Angs thar, the Access Map is adaguata for review
purposes; the public roads serving the subdivigion meet Counly Road
Spaclfications and the requiremants of Paragraph 3 of Saclion 4 of this
Article {or e subdivider bas provided & cash or surety bond in leu of
immediale construdion as recommended Ly the Highway and Flanning
Cepartmantz), the subdivigar has enlersd into contracts wath Custer
County for installation of read name end traffic signs for all public roads
serving tha subdivision and; Public Access and Utility Easements have
baen recorded with Lha Ragislar of Deads for all public roads serving the
subdivision.

SECTION 2 — PLAT REVIEW PROCEDURE
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The subdhider shedl distuss subdivision plans and ntent with tha Planning
Cleparimenl ic determine applicable Custer County Ordinance Number 2
pia and subdndasion requirsments,

The subdivider may submit a skatch plan to tha Planndng Departrment for
Adminlstralive Review In tha following rmanner:

A. The subdivider shall submit a sketch plan o the Planning Department
mare than thres [3) wesks (nclusive) belore the next regulady
scheduled mealng of the Plarning Commission. This submission shal
consist of nine (9} copias of. a Subdivision Raviaw Application Form; a
statemant of inlent concaming the tract of land to ba subdivided in
sufficient detail o cearly ndicata both prezent and futura purposes af
the subdrasion, and any subsequent substhvision of land; and a sketch
map of the proposed subdivision. A Subdivigion Review Fea shall not
be charged for this Adminisirativa Raview,

B. The subdividar shell ba present to discoss the skatch plan with tha
Flanning Commission |n ordar ko asiablish the requlrements of
Ordinarrce Number 2 which vl influsnce tha design of the aubdintsion
fur the cmmation of the prlmninary plat. The subdivider may request
reviaw of the sketch plan and Flanning Commission requiremenis by
the Board.

The subdivider shall submlt a Subdivision Raview Applicaton (which
canakats of a Subdrision Review Applicatlon Foom, a Subdmsion Review
Fes, the preliminary plat, and supplemenial matarialz) to tha Plarning
Departmenl more han threg (3} weeks (nclusive) befora the nexd
requiarly scheduled meeting of the Planning Commission.  This
submigsian shall consist of t#n (10} copes of the prelminary plat,
prapared on fifteen by twenty-six inch {15 x 26%) papar, and ten (10}
coples of the Subdivision Review Appllcation Form and any supplemental
materisl. Subdivizion Review Fees are dus and payshle with the
Subdivision Review Applcalion.

Upan officlal receipt of the Subdwision Review Applcaton, the Planning
Departrmant will inform the subdhider of the date, time, and kocation of tha
Flanning Commission meeting at which the prefiminary plat will be
presanted. The Planning Department shall also mail or provide a copy of
tha preliminary plat te sach Planning Commission mamber for reviaw and
comnent befora the Plannng Commission mestng.  Tha Plannming
Department, may also scollcil comments an the praliminary pkal fmom
County Departments of ather agencies before the Flanning Commisson
maating. Tha Planning Commission shall meview the preliminary plat for
complianca with this Ordinance at the acheduled mesting.
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11.

12,

The Flanning Commission shall have a maximum of thiry (30) days
following the prasentatlon of the prelimmary plat at & reqular PFlakning
Cormmisaion meeting, unkess otherwise agreed 1o by e subdivider, n
which to review iha praliminary plal and 1o epprove., epprove with
conditions, or disapprove the preliminary plat.  The Planning CGommisslon
decision on the preliminary plat may be appealad to the Board,

Approval by the Planning Commission of a preliminary plat shall be
effective for thrae (3 yaars Irom the dale of approval.  An extensloni(s)
beyand threa (3) years, for a peniod not to exceed one (1) year, may be
granled upon agresment betwean the Planning Commission and the
subdivider. Approval of extensiona may reflact changes to Ordinancs 2.

Following appraval of the pradiminary plat by the Planning Commissan,
the subdivider may proceed wilh the eonstnuction of roads and instadation
of other indicated improvements. The subdndder may raquest that the
final plat ba immediately considered for review by the Planning
Commession.

Alemately, the subdivider may, upon Inspection and approval of roads
and other indicated wnprovements by the Highway and Planning
Depariments, suobmit 3 final plat o the Plapning Depargnent more than
three (3] weeks {inclusive) before the nexd regulady seheduled meeting of
the Plapning Commissian,  This submisslion shall consisl of ten (1
cupigs of the Aral plal prapared on fifteen by twenly-six inch (15" x 267
paper.

Upon official receipt of the final plai, the Planning Deparment will inform
the subdivider of the dale, time, and kacation of tha Planning Commission
magting at which the plat will ba prasented.

Upon presentation of the final plat at a regular meeting, the Planning
Commission shall have a maximum of thirty (30) days in which o rewheww,
prépare, and spbmit it recommendation, slong with the plat, to the Baard,
provided hosever, that the subdivider may agres to an extansion(s) nat 1o
excead thirty (30) days.

The subdmider shall submit the mylar onginal ard six (6} papar copies of
the final plat to the Planning Cepartment mara Than six {6) days (inclusive)
before Ihe nexl regulady scheduled rmseling of the Board, The final plal,
when submitted, shall incude comections required by the Planning
Commiasion ahd the agnatures of the ownens), the surveyor, the
approprlale highway authority(s), and the County Treasurer.

The Board shall have 8 maximum of thirty (30) days after receipt of tha
final plat, unlgss otherwise agreed (o by the subdivider, in which to review
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14.

the final plat and o approve, approva with condditions, table, or disapprove
the finad plaL

The Flanning Department shall submil the mylar original of the approved
fingl plat to the office of the Register of Deads 10 be recorded within fifteen
{15) days after approval by the Board or such approval shall become void.

The Planning Departmant shall nol approwve bulding, grading, o
wastewater dispasal patmils withln the newly-platted subdivielon untd the
Board has approved the final plat of the subdivision and the Custer County
Ragister of Deeds has racorded the approvead final plat.

SECTION 4 - INFORMATION REQUIRED FOR PRELIMINARY PLAT REVIEW

The subdlvider shall subsmit the following irformation to the Plannmg Department
with the Subdivision Review Application:

1.

A preflminary glal Indicaling the [ayoul of afl property Ines, lots, reads,
easaments, watercoursas, parks, end opsn spaces.  This plat should
shaw [t5 relsbion 1o any surrcunding devalopment, including propeany lines,
mads, and recorded yiilty aasaments or visible ytilties.

If any partion of the platted area falls within any area of special flood
hazard as identied by FEMA, 2 note shall be placed on e plat which
states "Flpod insurgnce Rate Map Panel 460018 ™" with an sffective
date of ™M ndicates the presamce of 2 flood hazard ares within the
subdivision area reprasented on this plat.”

If the proposed subdivizion does not adpein an existing county, state, or
federal higltway, the developer must provide evidenca 1o the Flanning
Dapartment 1hat 3 mad that mests cumrent County Road Specifications
exisle within a publle righlr-ofaway that connasls the proposed subdivision
with such a highway. This requivamant dogs nol apply 1o subdiigsions
where no rew lols are 0oing created (ka. kot line adlustments or ot
conzdldations). W a Road Distict Assoriation gowems the connecling
road, then the developer shall petilion said Association to add ail land
willtin the proposed subdiision 1o the Disinct or eanter Into 2 road
maintenance agreamant with thal Road District Association.

The following supplemantal marerais may be ragquired at the request of the
Flanning Commission or tha Board:

4

NARRATIVE ON THE INTENDED DEVELOPMENT
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The narralive will descnbe the nature of the intanded developmend, s
Inlegration Mo surounding  development, and ids impact on the
community. Any contemnplaled idura daveloprmant shall be included.

ROADWAY DESIGN PLANG

When requested, all public rads ars to be deskgned undar tha direclion of
a Professional Engimeer and hisher ssat shelt be affixed to all drawings as
slipulaled in SDCL 36-18-27.1. The dasign plans shal Include lhe

felloawing:

A Plan and profila drawings arg io be praparad for all proposed public
roadways willin the subdlvision.

B. The plan view shall indicate stationing, centarline. the location of
drainage stuclures, guardralls, signage, bonzontal curve data,
superclevation, mad nghi-of-way, benchmarks, horizontal conbrol
pointz, north peint, property ownars, and other sionificant featuras.

L. The profile view shall indicate the existing tenterling grade, the finish
canterine grade, the exact location and elevation of all verbcai curves,
the location of drainage structures, and the eslmated evnount of ot
and fill.

D. Cross-sections are to ba drawn at avery full station and avely major
braak in grade. They are bo show existing and fnish groundg lines.
Cross-sections are to be drewn at all points where a drainage stnuchure
crosses the road. The drainege struclure is o be shown,

BRIDGE PLANS

Brdges ara o o desigrad by a Profecsional Englnear,

PLANS FOR PROPOSED WATER AND SEWER SYSTEMS

Fians for any proposed water and sewer systems indicating points of
connection with axisling public systerns. i exisling systems are nol
available, repons by a Professional Engineer may be requesled thatl

indicate, basad on available informabon, the suitability of the soil o
accommodate indhywdual and small on-site wastewatar sysoms.

ENGINEERS REPORT ON PRWATE WATER SYSTEMS, SEWER
SYSTEMS, AND SIGNIFICANT HYDROLOGIC PROEBLEMS
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2, STORM DRAINAGE PLAN

The storm dramage pan shall bs made under the dirsclion ol a
Profescional Engnear.  Stomm dralnage stnctures are to ba designed to
withatand the effedts of a 25-year, 24-bow rainfall. This ptan shall contaln
tha following information:

A, Tha localon of all propoged dralinage ways, streams, and ponds within
tha subdivision,

B. The location and size of proposed and existng drainage structwres,

including culvaris, bridges, pipes. and dop inlets.

The area of land contributing runoff bo each drainage struchure.

The location of easements, ights-of-way, and maintenance access for

all drainages.

Tha direchon of water Aow throughout the subdivision.

With prior approval of the Planning Department, the drainage plan may

b combined with e roadway design plan.

A more detailed drainage plan may be requied by the Planning

Commlsston,

Gomm o0

100 SUPPLEMENTAL CATA

IF the proparty involves areas where the soil charactensics, laemak,
drainage, geclogy, ground Cowver, OF [ocation imposes  unJdsual
requirements, the Planning Commigsion may request supplementary dals
o damwnstrale tha faasibility of subdividing the land.

SECTEIN 5 ~ CONTENT OFf PRELIMINARY PLATS

The following infermalion shall be shown on a3l prefiminary plats:
1. TITLE

Plat litles are 10 ba hroken nto two parts, a primany titla 2nd a secondary
lle. The primary tite shall b the subdivision name and shall comply with
Articla 4, Section 6 of this Ordinance. The sacondary tile shall state the
names or rumbers of the newly created lots of the subdivision and the
subdivision name, state the legal parcel{s} from which these lots are
takan, and describe the location of the iots bedng creatled. H reference iz
macle b0 an existing plai of racord, tha book and page number of tha plat is
12 b cited in a note on the plat,

2. VICINITY MAP
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The vicinity map shall show the boundary of e subdlvislon and the
lacation of nlenal roads with 1hair redation 0 extemal roads. The internal
roads shall be drawn with "double lines”. Scope and size of the vicinity
map skall be approved by ke Planning Commission.

NORTH ARROW, BAR SCALE, AND LEGEND
EASEMENTS

The locatlon of houndary Npes for al new, known, and recorded
eazaments shall ba shown or indicated. The purposa of the sasemant
shall be indicatad.

FUBLIC LAND

The location and dimension of [and o be dedicated or reserved for public
rigtis-of-way, parks, open space, ar ofher public uss shall ba shown, Mo
private roads shall be platteg within & subdivision, and no resanse strips
shal! be platted, except where their controd is vested in the Board, Righis-
of-way for Counhy-maintaied roads shall be drawn and noted on the plat
as DEDICATED PUBLIC RIGHT-OF-WAY .

TRACTS

Tha name of sach tract shall be clearly indicaled and the exacl length and
bearing of all property inas shall ba shown.  Gigtance unils are 1o be n
feat to two (2} decimal placaes and bearings arg to be shown (o the nearsst
second. The area of the tract shall be shown in aGras 1o at least two {2)
deaimal place=. Tracl names shall be subject o the approval of the
Flanning Commission,

LOTE AND BLOCKS

Lot and block numbars shall ceary identify sach parcel of land. The
exagl length and bearing of al lot and block lines shall be shown,
Dislance units are to be in fest to bwa (#) decimal places and baarings e
ta ba shown to the nearsst second. Mumberng shall ba subjact to The
apprewval of the Planning Commigsion,

ROADS

January 30, 2007

18



The plat shall contain the folowing informetion:

A

B
.

The location of all existing and propossd rosd rights-af-way within and
ad|acant ta the subdivision.

The widtha of all exsimg and proposed rights-of-way,

The namas of all publc roads shown on the plak New road names are
sulject to approval by 1he Flarning Commission,

SECTION 6 — CONTENT OF FINAL FLATS

The felivwing information is required on ab iinal plats.

1.

The original final plat shall be derwn in walerproof black ink upon meylar.
The size of tha mylar shall be fikean by twenly-six inchas (15° x 267).

The tibe shall be the same as that approved for the praeliminary plat,

The final plat shall show the folowing:

A,

£ @ mm D

—a
1

o=

Tha exacl locaton of the exteror boundary lines of tha subdivision and
all parcels within tha subdivision. The sxteror Boundary is 0 ba the
zame as thal approved on the prediminany plat.

Al propetty comens arg B be identligd with a symbel and legend

designating the type of monument. This legend shall akse indicata the
regiglration number of the surveyor who sat tha momument, if known or
avaiabla.

Tha langth and radius of all curves along boundary Uinas ara 10 ba
indlcated. The point of curvature (PC) and e point of tangency {FT)
are to be shown, These polms are property comers and are o be
monumented as such.

Al saction linas, sactlon comers, and quarter comans are o be shown
If surveyved, and a dascripton of the comer monumants Indluded.

Tha tiles af adjoining subdivisions, Thesa are to be ghost lnes,

The names of former subdivisions, parcels, and tracls that are being
subdivicad. Those are to be shown as ghoaet inas.

The exact kocation of the boundery ines and widths of all public rights-
-way, resarvations, easemants, and aress dedicated to public usa.
All public rghts-of-way shall be designated as either “DECICATED
PUBLIC RIGHT-OF-WAY" or *PUBLIC ACCESS AND UTILITY
EASEMENT",

All dimensions ara to be shown in feet &and decimals of a foot to two (2]
decimal places,

Alt bearings are 1o be shown to the nearest second.

. The acreage of svery new parcal Is o ba shown o af least two [2)

decimal places.

. True north is bo be indicsted with 3 north amow.

January 3, 2007

19



A bar scale ghali be Included,

Each Uract shell be named, and each kot and block shall be numbared.

The primary litfe ahall be the name af the subdivisian. The secondary

tille shalt be a complets legal description of the subdiviskon,

A& vicinity map.

All public roads shall be namad. The Planning Commission will accepl

or rajecl proposed road names.

Floodplain Note [ FEMA-defined flood hazard ares is praseni wiihin

the subdivision) Fleod Insurancs Rate Map Panal 460018 ™™ with

an effectve date of ™" indicales the presence of a flood hazard

area within tha aubdivision aras raprasanied on this piat

=. Water Protection Mote: Parsuant to S0CL 11-3-8.1 and 11-3-8.2, the
devaloper of tha proparly described within this plat shall be responsible
for protecting any waters of the state, ndluding groundwater, located
adjacent to or within such platted area from polluion from sawage from
such subdivision and shall In prosscution of such protectons corform
toe and folow al regulalions of the South Dakota Dapardment of
Environment and Mabsral Resources ralating te the same.

T. LMty Eagamant Mota: A 20' wide ulility aasement shall exist centerad

an all subdiviskon lot lines ol adjacent to public nghls-of-way of

unplattact land and on the intarior side of lot linas that borger land that

has ndt been subdivided, unless ather sultable utility easements have

Eean shonen,

m OB OZE

Tha tollowing cartifications and signatures shall appear on all final plats:

& Ewvery plat shali be certfisd by tha landownar, ar his duly authorized
agent, as having boen made at his requast anhd undsr b dirschaon for
the purposes indigated therain, that he is the ownar of all the land
included lharedr, and that the devalopment of Lhis fand shall condomn to
all existing appliceble zoning, subdivision, and erosion and sediment
contrel regulations.  This cedflcabon shall be acknowledged before
some officer authorized to take acknowiadgment of deads, and this
acknowiadgment shall be endorsed on the plat

8. Every plal shall be cerified by the ragislered land surveyor who
actually performed he survey of had the survey perdormed under
hisfhar dirgct suparvigion, His/her official geal shall ba affixed thareto
as spacified in SDCL 36-18-27.1 as baing in all respacls comect,

C. Every plat shall bear a certflcate of thet Gounty Treasurer that all laxes
that ara lens upon any land includad within tha plat, ag shown by the
records of his/her office, have been fully paid.

D. Evary plat shall bear a certiicate of the approprata highway or road
aulhorty{s) that il appears that every |of has an acceptable approach
location onto a public mad and 1he location of the intersedion(s) of tha
proposad subdivision road(s) with the exieting public roadis} is heraty
approved,
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E. Evary plat shall bear a certficate of the Lounty Cirector of Equalization
that ha/sha has ecetved a copy of such plat.

F. Evary plat shall hear a copy of the resclglion of the Boamd, and this
resolution shall state that:

"WHEREAS theve has been presanbtad 10 the County Commissianars of
Cusler County, South Dakota, the wihin plat of the above described
lands, and it appeaning o this Board that:

a. the system of roads confonns 10 the system of roads of axisting plals
and section lines of the county,

b. adequate provision is mada for access to adjacent unplstted lands by
public dedication o saction kne when physically accessibls,

¢, &l provisions ©of the Counly subdivision regulatians have been
complied with,

d. a2l taxes and speclal assessments Lupon the property have been fulky
paid, amd

a, the plat and survey have been lawiully axecuted,

NOW THEREFOQRE, BE (T RESQLVED that sald plat is heraby approved
in alf respecls.”

This resulution shall ba signed ard dated by the Chairperson of Uw Board
and cartified by the County Auditar,

;. Ewvary plat shall bear a cerfificata of the Counly Register of Deeds
indicating the date and thme of recording. This certficathon shall also
indicate the location of Aing by plat book and page number.

=1 The plat preparer shall submit to the Flanning Departmant an elecironic
capy of the Tingl plat map that s directly impoctable into Ancview 9% The
alectonic copy shall include 2 complete layoat of tha subdivision,
Including Lot angd Block aumbers, streed names, nghl-ofway and
aazamant width dimansions, and all kit Ines with l&ngth and beanng data.
The slectranic copy shall not incdude 1be cartlfication and signaturs section
of the plat. The electronic copy ahall be submitted with the final pat and
ba subject to raview and approval by the Plapning Capartment. The
Flanning Department may accept madia, comtent, and format of data that
doas not meel the abova standands.

ARTICLE IV - DESIGN STANDARDS FOR RESIDENTIAL SUBDIVISIONS

SECTION 1 — CONFORM|TY TG CUSTER COUNTY CRDINANCE #2
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All proposed masidenial subdivisions shall conform to Custer County
Ordinance #2.

Resldential developments are thosa that are intended for dwelling
purposas.  Individual mobile homas are pafmitled in residentkal
subdivisions and are siubject t¢ the same buiding and [0l requirameants as
olher residential dwelliings. The following equiramenls are astablishsd to
provide for prdedy devslopment of residential uses of vanous types along
wilth Bccessory usas and siructures in a peasant and stabla manner.

Dansitios eslablished by Ondinance #2 shall be observed by the
subdividar,

The following activitias ara parmitted under this Section:

A, single family dwellings:

8. duplexes;

. Indnvidual mobie homes;

0. home ocoupations and home prolessional offces; and

E. accassory uses and structurés nommally appurtenant lo residental
uses ard shsctures,

Building and Gradng Permite are required for new rasidenial and
accessory structuras constructed in Custar County.

Mo more than two {2) dwelling units shall be allowes] on any Gt fract o
parcal, Each dweling unit is reguired o hava a separale wastewsater

dizposal gystem.
Bulding and Lot Raguiremants:

A, In na caze shall a ot be less than one (1) aore (43,560 square feat) In
siza.

B. The mirdmum digtahca betwesn any strudture and a publis road right-
of-way houndary shall be thirty faet {307},

€. The minimum distance belween any struclure and any property line
athar than a Aght-of-way shalf be fiftesr feat {157).

All sites for parks, schools and other public faciliies shown on pats and
located within the proposed subdwision shall be dedicated to Custer
County or the indapandent School District Board, subjact to thedr consant.

Any improvemants the opwner propesas to maka outslde the boundaries of
tha praposed subdivision, pursuant to the development of the subdivision,
shall be submiltad to the Plannmg Commission, in wriling, with the
predlimingry plal. Thesa improvemeants shall relate o roads, drainage,
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utifies, and othar improvements necessary b parmdt developmenl within
the subdivison,

SECTION 2 - LOW-DENSITY SUBDAVISIONS

1.

Al public roads shall be consinucted 1o County Road Specifications, Such
congtruction wil be gubject to inspection by both the Highway and
Planning Dapartments twing construction and upah completon,

Private Ancess Easements ara allowed and may oe indicated on the plat,
Privata Access Roads may serva only one (1) parcel unlsss otherwise
appraved by the Board. There is no raguiremant that Privata Access
Foads be davaloped.

Oeveiopment of all required improvements shall be the reaponsbllty of
the subdivider,

Central watsr aystems are not reguired.

Cenlral sewer syslems are not required. The Flanning Commission may
requasl that the subdivider provida further evigence prepared by a
sampetent prafessiona that the subject 1and 1 capabls of accommodating
any proposed wastewstsr disposal systam withoul calesing pallution.

SECTION 3 = MEDILUM-RDENSITY SUBDIVISIONS

1.

All public roads shall be constructed to County Read SpeckKlcations. Such
construction wil be subject 0 inspedtion by both the Highway and
Planning Departments during construction and upon compkation.

Privale Access Eazamants are alowsd and may be Indicated on tha plat.
Private Access Roads may serve only one (1) parcel unless otherwisa
approved by the BoErd. There i5 Ro reguirement thet Private Aocess
Roads be devaloped,

Develcpmant of all required improvements shall be the responsibility of
tha subdivider.

Madium-gensity subdivisins intended for resiential dwealings, public
bulidings, cotmmercial enterprises, of induskial wse, shal have an
accaplable water supply snd distibution plan. All plans for water supply
and distrinion are the responsioility of the subdivider and will confom o
tha requiremenis of the Planning Commission andior tha Board, and
comply wilh afl Federal, Stats, and County Heallh Depantment codes and
regulstions. These plans may incuda private wals.
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Medium-dansity subdivisions intended for residential dwallings, public
buikdings, commercial enterprses, or industrial usa, shall have an
accaplable plan for disposal of wastewater. Al plana lor wastewaler
disposal ara the responsibiity of the subklivider and shall conform to the
raquiremants of tha Flanning Commisshon and/or the Baard, and comply
with @il Federal, Siate, and County Hezith Daparment codes ard
requiations. These plars may indude indhadual seplic syslems, Noweyar,
the Flanning Commission may requast that the subdividar provide further
evidence prepared by a compelsnt profassional that the sobjsct land |3
caspable of accommodating the proposed Individual sewer systems(s)
without caosing pollution.

SECTION 4 - HIGH-DENSITY SUBDIVISIONS

1.

Al public. roads shall ba constructad {o County Road SpecHications. Such
construction will be subjecl 1o inspaction &y both the Highway and
Planning Dapartments dunng constryclion and upon complefion.

Frivate Acceas Easementis are allowed and may be indicated on tha plat.
Private Access Hpoads may sarve only one (1) parcel unless otherwise
approved by the Board, There i no requiemert that Private Accass
Foads be denvaloped.

Cavalopment of all meguired inprovemants ghall ba the responsibiity of
the subdivider,

Tha water zystam within the subdhazion shall be connectsd to a3 public
waler system whers the sad system ix within one-half (12) mile of the
subdivision, except where restrictad by the Municipality or {imited by
lopography.

High-densily subdivisions intéended for moskdential dwellings, public
buildings, commercisl antarprises, or indusirial usa, and not jocaled within
one-haff {45) mile of a public water syshem, ar which cannot be connectad
ta the public water system, shall have an acceptable walar supply and
distribation plan, All plans for watar are 1ha responsibllity of the devsloper
andfor subdivider and will conform to the requirements of the Planning
Commission andfor the Board, and comply with all Federal, Siate, and
County Heatth Dapartment codes and regquilations.  These plans may
incdude privaie welks,

The sewer sysiem within the subdlvislon shal ba connectad 10 a publi:
sewar sysltem where said systern is within one-hall (34} mile of the
subdivizion, exgepl where rasticted by the Municipalily or limited by
topography.

January 30, 2007



High-dengity subdiviions intended for residertial dwellings, public
buldings, commarclal antarprises, of indusiial use, and not lecabed within
one-half {14} mile of a public sanitary sewer aystem, or which canngt be
connected 1o a publc sanilary sewear system, shall have an acaplable
wactewater disposal plan, Al plans for wastewater dispasal ars the
responsibility of tha subdivider ard shall conform to the requiraments of
the Planning Commission andfor the Board, and comply with all Fedearal,
Stata, and County Health Depariment codes and regulations. Thess
plans may incinde Individual septic systems, howewver, tha Planning
Commisgion may request that the subtuivider previde further evidence
preparad by a competent professicnal that tha subject (and s capables of
accommadating the proposad individual sewer systems(s) without causing
pollution.

SECTI —

1.

The Planning Commission and Highway Depatment shall recommend fo
the Boamd the dassification of public rosds 38 High=, Medium-, or Low-
Yaurmea Roads.

All public roads within Custar County shall comply with County Road
Specifications adopted by tha Boardl.

A Grading Permit Application must be reviewad and approved by the
Highway Depariment before consbruction is bagun on the approach
connecting any privale access road or diveway 10 @ public road. Building
permits, waslewsatar dispozal parmiks, or 9-1-1 addre=ses shall not be
igsued untl said Application = appmwved.

SECTION 6 - NAMES

1.
2,

All subdrvsions and raads shall be named,

Subdivision nameas shall not duplicate or ofharwize be confused with Ihe
names of gxisting subdiwizlons.  Subdiviskon names am subject to
approva| by tha Planning Commission.

Mo road nama shall ba ugad which will duplicate by spelling or sound of
may otherwise bo confused with the namas of sdsting roads. Al road
namas ams subject to approval by the Plannkg Commisshkon.

SECTION 7 = UTILITY AND DRAINAGE EASEMENTS
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Easemanits are io ba pmvided across lofs, or adjacant b pablle nghts-of-
way, of centared on rear or side ket lines for utilities or drainage whera
NACESTENY.

Utiity easements shaf not be loss than twanty Feat (20') in width unless
otherwkse approved by the Planning Commissian.

A tweanty-foot-wide (20°) ufiliy easement shall be provided cantared on ak
subdivigion kol lings nol addacent to public rights-of-way or unplatted land
and on the interior side of lof lines that border land thal has not been
subdividad, unless othar suitable ulifty agsements have baen Showr.

Where 2 subdiision s @Aversed by a water course, drainage way or
stream, a dramage sasement or right-cfavay may ba required that
canforms subslantially o the channa! banks of such existing or plannad
driinage way.

SECTION 8 ~ DRAINAGE PLANS

1.

The Planning Commissiod may regquire a drainage plan for any propased
subdivigion, Adegquate provision shall ba mada within each subdmision to
provide [or needad drainage faalilies, and these proviskans shall aecounl
for the utimate development within the libutary area,

& gtornt sewear plan shail be prepared prior to gther utility plans. These
plans shall give praferential engineering considerslions to gravity fiow
improvamants,

Off-premise drainage casemenis and improvemants shall be designed to
pravide for subdkision runaff into a nataral chanrsl.

Low areas subjaci 1o perodic inundation or that fall within an area of
special flood hazard as dentified by FEMA, st nol be devaloped untl
avidence iz provided bo tha Planning Commigsion that:

A. The nature of the land use will not impede surface water runolf and
thal the [and will not be subjact to appreciabla damagea by inundation.

B. The arsa may be lfled or improved 10 such & manner as to prevent
such penadic inundation, provided that such il does nol retard the Aow
of surface waters or result in the increasa of waler level endangering
life ard property of others.

. Lowest flpor alavations will be astablished to pravent damage to any
structures. (Sze Ordnence #6, Revised — FLOOD DAMAGE
FREVENWTICN ORDINANCE).
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b, The Planning Comimission may raquing additonal engmngaring infermation
id they deem  pacaasarny 1o make decislons regarding areas of
questionable drainage.

ARTICLE ¥ — NON-RESIDENTIAL SUBINVISIONS
1 ~ 5

1, All proposed Commerciad Subdivisions shall corform to Guster County
Ordinance #2,

2L Commercial devedopmenls consist of ratail, wholesale and service
busiressas. Non-ndusnial activiies that are incompatibke whh agnculural
ard residentfal dewalopments may be created using the following
commercisl developmenl raguiremanis. The=g requiEments are
astaplishad o provide for the ordedy, harmmanlous and safe devedopment
of commercial enterprises in the County,

3. The following activities wilh accompanying structures are pemmitted under
this section:

agriculfural uses,

multi-family residential uses,

whodesaka or retal distribution of goods,

buginess or personal sarvices,

aducational and religicus sarvices,

racreational and amusement servicas,

mexdical and health sarvices,

vebernaman sarvicas {including anlmal boardmg},

the provision of food and drink,

owermight lodging,

utiktias {inchuding watar, alactric, heating gas and oil, elc },
. warghouss and storage except for salvage ar junk, and
M communications towers.,

FRETIONMDOOD S

4, Gther Lzos require approval by the Board, The Baard may require pudblic
hearkiga ratgarding any other use.

a, Bullding and Grdng Pemmits are required for any paw commarcial
buiklings constructed in Custer County.

g Buiilding and Lot Requiraments:

A, For each major vse, and bullkduigs accessony thereto, thare shal ba a
kot area of not legs than one (1) acre {43,560 square fest),
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Na Iot shall have a widlh of less than one hundred feat {100°) betwaen
any two side lknes,

The mmknem diglanoe betwesn any struchure and g righi-of-way
boundary line shall be thirty feet (30°).

The minimum distance bebwaen any struchure and any property ine
other than a right-of-way shall be fiftesn feat (15).

The Planning Department end appropriale state agenckes must
approve 3 wastawater digposal syshem.

The Board rmay require:  the installation of fencing or screening
plantings; Ightlng of roadways, driveways, and pedestrian walkways.
off-strect parking sufficlenl (o serve the malor use; and olhar
improvements thal il deems necessary for the cafe and ondery
development of the property.,

mom g o mw

Al pubdic roads shall b= designed, constnacted, and maintained o County
Road Specificalione, Such construction and maintenance shall he subject
to mspection by both the Highway and Planning Depatments during
canstruction and upon completion.  Any public road that dogs not meat the
abave mnkmum standanrds shall nol be approved for usa,

SECTION 2 — INDUSTRIAL SUBDIVISIONS

1.

AR proposed induskkial Subdhvisions shall conform t0 Custer County
Ordinance #2.

Industrial developmanis are businessas that consiuct, manufachure,
fabrcate, seivage, anspot. mine, or mill roducts or Aw materials.
Achivities that are incompatibie with agriculural, residential or commercial
developments may be craated ualng the following industrial devalopmenlt
requirsmentz. Thaza requiregments are agtablizhad o protact cthar nearhy
actlvities from undesirable condiions,

Uses slong with accompanying stnsctures for agricultural, residential, and
commercial devalopments are parmitiad within 2n ndustrial development
Industrial uses and suctures require tha approval of the Board.

The Board may require public hearngs for the astablishmeant of, or any
ather uze within an induskial developmeant.

Bulldirng and Grading Permits arg reguired for any paw industrial buikding
conabructad in Cusber Coundy,

Buiding and Lot Raguimansnts:

A, For each major use, and buildings accessary therelo, thare shal| be a
kot area of nat less than ane (1} acrs (43,560 square feeat).
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Na lat shall have a width of legs than two hundred feat (200°) betweaen
any hwo sida linas,

The minimum distanca betwesn any alructure arvd a public Aghl-of-way
baundary lina shall be fifty feat (30

The minimum distance bebween any strocture a2nd any proparty ine
othear than a public right-of-way shall ba twanty-fiva (eet (257,

The Flanning Depardment and sppropriate state agencies mueat
approve a wasiewsater disposal system,

The Boaml may require: the installation of fencing or scresning
plantings; hghting of readways, divewsys, and padastrian walkways,
of-streal  pavking sufficient to sarve the majyw use, &8nd other
improvements that # desms necessary for the safe and orderly
development of the property.

m =2 o o

AL

All public roads shall be designed, constnucted, and maintained to County
Road Spectications. Such construction amd maindenance shall be subject
to ingpaction by bolth the Higlway and Planning Departments during
cormtruchon and Upon completion.  &ny pubdic read thal does nol rmeel the
aborve mirdmum standards shall not e approved For uss,

ARTICLE V1 - SECTION-LINE HIGHWAYS

Any mesidant or landowner within Custer County desirng o havae a section-ing
highway devedoped or improved must petition the Board to thal and,  Pediions
filad under thiz ordinance shall contain the tollowing:

1.

A staternent describing the exact location of the section-ine highway
within Custer County.

A statermant describing the requasted mainiepance, impovement or
construction the petiioner deswes the County o undertaks. This
statament |5 10 he of suffickent detail to ensble the County Highway
Department ard the Board to reasonably datarmine the likely cost of the
proposed achan.

An indication of the propesed alocalion of costs batwaen the Counly and
the residents or landowners affected by the action.

A stalement by the petitioner(s) indicating whethar or hot they will post a
peifformancs bond, of, in the alermnativa, what other assurance of
adequale parfomance they can give the Boand.

A scale drawing sufficently detailed to provide necessary ifhormation o
assist the Board in the formulation of their responsa to the petition.

ARTICLE VIl - MOBILE HOME PARKE OR COURTS
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Al moblle home courts In Custer County are classified a2 Commarcial
Subdrisions, and they must mest Commercial Subdnision requrémnents =g
established by Ondinance #2.

1.

A mokile homa court shall contain not less than six thousgnd five hundred
(5,500) square faet of ot arsa for sach mobie home space.

A mobile homee colrt plan shell be approved by the Planning Commisslon.

The folowing improvemants shall be provided ard shown on the mobila
home court plan:

A, Cammon recraation space shidll ba provided 2t the rate of four hurdred

(400} siquara fest of spaca per mobile homa, but in o cage shall the

common rechsation erea space be less than four thowsand (4 000)

squara faet

Froposed fencing and scresn planting.

Prowvigions for the rermoval of rash and garbaga,

Lhiy sasemenls and sarvlce cannectlans,

Provigions for tha lighing of roadways, driveways. and pedesiran

walkways.

Water availakility and quantity must be approved by the appropriate

state dapartments, ncluding CENR, the Deparment of Commerca,

gntl the South Dakota Dapartment of Health, or the Division of Health

FProlection,

. A cantral water systern {required).

A wastewater disposal system approved by the Planning Dapartmant

and the appropriale state agency. Individual septic tanks and

drainfialds are not &lkowed,

|, Gravaled off-oad parking for each It adequate to accommodaia wo
{2) vahichas.

oo moom

= ey

Maobile Home Courts shall not be usad for ransient or ovamight camping
PUrPOSEsS,

Complience i5 required with 2l ordinances and requlations regarding
health, plumbing, elecnical, buikding, stormwater discharge, fima preavention
and all other applicabla ordinances and reguiations.

Any addilon or expansian of sasting facHites shall ba required to maat
currant stardards and receive approval from all appropriate agencies. Al
Improvements must comply with the current  requinemerts of  this
Ordinance.

ARTWLE VIIl - WASTEWATER DISPOSAL SYSTEMS
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Dinly  parsons certifled under ARSD 745302 may instll or repair
individual and small an-site wastewaler systeins in Custer County. These
parsons shal be known as catifed Installars

Percalation lests shall be parformed by a cerdified installer,

Bl westawater disposal systems shall be designed, hstalled, and
malnkained n accordance with the mindmum requirsments 5&1 forth in

ARED 74:5301 and Arlicie VIl of this Ordinancs,

£ site evaluatton shall be performed by a PFlanning [Deparment
raprasantative prior to excavatlon for the installation of a wastowator
disposal system. This evaluation shall corsisl of the {olkowang:

A, A vigil to the site must be made by the landowner, or his/her designes,
with a represantathve of the Planning Deparimenl. A proposed localion
for the systern shall b detemined al thia time.

B. An eight-foot {§') deep hole shall be dug on the propased drainfiekd
gita. Tha Planping Department raprasentatve shall inspact this hoka
for indications of soil depth auMhcient to allow for the inslellalion of an
absorplion systam. H the waler able or geology is suspect, this hola
zhal sit in an undisturbed state for 24 hours pror 1o tha inspection,

L. A percolation test shall be performed on the skhe by a certfied mstaller
in accordance wilh ARSD 74:53:01.30. Test rasuhls shall be annotabed
on a repon filed with the Planning Depariment,

Results of the site evaluation are to be raviewed by the Planning
Departmant,. The proposed washewsatar disposal system wilt be sized
based upon this evaluation and in accordance with ARSD 74:53:01. A
Waslewatar Disposal Permdt shall not be IssUed untll the mimimnum

requirements for the proposed system are approved by the Planning
Departmenl,

The Planning Departmenl shall inspect the installaton of afl wastawataer
disposal systams, This inspaction shall occur before any part of the
waslawater disposal ayslem is covered. This inspection shafl ensura that
s wastewater disposal system s instaled and assembled o the
following mmnimum standards:

A. The mitnmwim inslalation standards required by ARSD 74,53,

B. Schedule 40 PVC pipe shall ba Installed for the first six feet (8°] of the
Ines antarng and exiting the sapiic tank,
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. Schedule 40 PYC, or stronger. pipe shail b mstalled as a skeeve over
the porbon of sewer connecilon nes that e under roads, privale
aO0Rse fosds, paths, of other arsacs of high 500l compaction.

D. A cleanout pipe shall be installed in the sewsr lina connecting tha
rasidance to the soptic tank. This tleanout shall be at least thirty
inches {30") awsy from the exderlot wall of the dwelling foundalion and
shalf have 2 removabla, abovaground cap,

E. A conlinuoug tracer wire shall be nstalled akong all wastewater
disposal systemn components beginning at the extanor wall of the
dweding foundation.

F. The installer of any wastewater digposal aystem that is incarredty o
mnompledely installed at tha time of tha inspection and requires an
additional inspection {rip by the inspector shall pay a Failed Inapectlon
Fae 1o the Flanning Depatmenl before the Plaaning Departrment
approves the system for wse.

Any wastewabyr disposal system that doss not mesel the abave minimum
standards shall not be approved for usa by the Planning Depariment.
Wastewaler disposal systems thal are not approved for use by the
Planning Depariment shall m e alowed to operate within Custer

County.

AB inspacikn raporis shall include 3 sketch of ha anting seplic sy=tem.
This skelch shall Indicals the location of latarals, the drainfisdd, seapapge
bed, and sapic tank. [hislances, in feel, shall be shown om e septlc
aystem to significant mohuments or important fealuras. These include,
but are not mited to; the Incation from the house, distanca {from gn-site
wells of cislemns, distances from righis-of-way, and distance from roads,
driveways, utiiies, and property lines.

Percolaticn and ingpaclion reports shall be kept on file by the Planning
Deparment.

ARTICLE IX — BUILINNG, GRADING, AND WASTEWATER DSPOSAL

PERMITS

Viastewater Disposal Pamits arng required in Custar County prior o he
inslallaton of any individual and small on-site waslewaier systam,
Wastewatar Disposal Permits shall not be issusd by the Planning
Cepartment unlil percolation test results (which shall be submitted on 2
form approved by the Planning Qepartment and signed by a certified
Instaltar) have bean received by the Planning Departimeant.

Wastewabar Disposal Pammits are required in Clster County pror to the

reglacement of any porion of an existing individual and small on-sita
wastewatsr system.

January 3, 2007
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Approved Grading Permits ere required in Custer County before
commencameanl of slearing, fing, or grading ¢f.  an aggregate 1otal per
parcel of ona or more acras of land for non-agricutierat of non-gamening
purposes; approaches; praviously undisturbed of undsveloped parcels of
land for residenlial, public, commercial, or ndustrial uses; land within or
adjacant to FEMA-dezignaled flocd hazard arcas or; lamd for construction
of subdivision roads. Grading Parmite are not required for clearng, filling,
or grading of land for agdcutural (insheding logging) o gardsning
purpases or for previously disturbed or developed land for axpansion of
sxmsling raskenlial, puble, commertial, o mdustral ueas af lass than ana
{1) scre that ara ocated outside of FEMA-dasignated finod hazard areas.

Grading Permit Applicabions shall be accompanied by a site plan map that
indicates the axtent and areas to be cleared, filled, or sxcavated. Said
map shall convay the location of any exising of proposed.  appioach,
structura; well; cigtarn; septic tank; absorption feld; wiiGty line; drivaway;
parking area; road: flood hazard boundary, stream or drainage way, water
Rody; rock outorop; and property Ane,  The estimated tofal arga to ba
disturbed shall ba noted an sakd map.

Building Parmits are required in Custer County for any of the following:

A, constructon of al new struclures except: appurdsnances attached to
razidential stnictures (such as decks, porches, or window awnings);
storage buikdings smaller than one hundred arnd sixty square feal {160
z0. f.); canopy-typa carports snd; agriculural structures smaller than
three hundred sguare feet (300 =q. fL).

additions made to any stictine.

buildings that are o ba moved from one parcel to analher.

buildings that are to bs demolished or mmoved from the property.
mobile homes hat are © ba located within the County, mowed from
one lgcation ke another within the County, or moved out of the County.
eonsiruction o installathon of commuabcabons towars and other
unaccupie strucheres.

moom

n

Building Parmits are not regquired for remodaling or nommal maintenance
of existing buildings, or far repair to facilitate such maintenance, provided
the area of the structure is not bedng enlarged; installation of fences,
covtals, or similar livestock enclosures; installaton of swings or olher
playgreund equipment or, finish work such as painting, papedng. tillng,
carpeling, or cabinetry. Fire or storm damage repalr does not require a
Building Permit srovided the structura is notl being enlarged or addilions
made thereon. A Building Farmit for such damaga rapair is required K the
shucture is located within an ectablished flood hazand area or the
stnectura s 2 nof-cordarming structurs under this Ordnance.

January 30, 2007
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10.

11.

12.

13.

14,

Al construction shall conforrmn to South Dakota codss and regulations
including, but not Iimitad be, indiiduzl and small on-side washewater
systems, skhmmwater discharge, pumbing, electrical, and standard
building codes.

Budding, Grading, and Wastewaler Disposat Fermits shal only be ksusd
ta the owner of the proparty ar hisfher gosgrated agant or the holder af a
cantract for deed for the property.

If tha work dascribad in any Buikling, Grading, or Wastewater Disposal
Permmit hags not begun within six (6) months from the date of issuance
thereof, ssid parmit shall expire.

If the work described in any Building, Grading, or Washewater Disposal
Permit has nol been substanllally completed within ong (1) year of the
dede of issuanca theteof, said Panmit shall axpire, Noblcs shall ba ghven to
parsons affacted thal further work a4 descnbed in the expired Penmit shall
nol proceed unless and until an axtension has been obtained.

Al structures will In general comply with sound anginearing and safely
requigtions nomally raquirad by standard buikding codes,

Thera ara no excaptions for Building, Grading, or Wastewaler Disposal
Fermits.

Bulding, Grading, and YWestewater Disposzal Permits shall not be issued
for construction on any lamd in Cusier County thal has no evident legal
access of Lhat fails to confom 1o the requirements of this Crdmanca.

Subdndsions that contain regidential, commercial, indushial, o other
buildings will conform fo al requirements of the State of South Dakata,

January 30, 2007



ih.  Feps for alk Permits shall be set by e Board ard shall be due and
pavable upon subrmssion of e Appdication ko i Fermit fa the Plannmg
Dapartmend. A Las Applicaton Fas shatl be asded 1o e Fee for army
Permnit where  construchion,  installation, sxtauation, gradeng, il
demodiion, or developenl has commenoed before the Apphcation has
begr submitbod B the Planning Departament.

ARTICLE X —YARIANCES

Tha Bogrd, upan the reckxnmendaban of e Plaraing Commissice, may wany
Iheta requlations o 10 unusisl Iopography or olher condibiong se that
substantial jusiice may be done and The public infereat secured; provedad Thial
such vanation will ol have e affect of nullifyirng the mtenl ard papose of Tz
Crdananse.

ARTICLE X1 - VIDLATIONS AND FEMALTIES

ANy person wing violales any provision of this Ordinande o sny amendments
thereto, of who fads W padform any act requared Ihoersurder or who does ary
prohibited act, shall be guity of & Class 1| misdameamor, 3N upan sorvickion
iheraol, shall Be punished by a s el 10 Bxtaed wo-hundrod dollars {200} ar
by imprisonment (or & penod ool b scosed thity (300 days, o by both fine and
imprigonreenl for aach offanses, pursuan 0 SOCL Chapler T-18A<2. Each end
evary day durng wiesh any vislsdion s cormitted ar parrniltad to comdmea shall
congilula & soparale ofanse snd shall ba punishable as sudh tharaursder

Additianally, any person wha violates any peoazion of s Drdmance oF any
AMENOMents herso, or wihd 13il5 10 perdnt gy act required thearesnder or s
dres ary prohibited 260, shall be subject f0 an action Joe eivil inumctive nelel,
purseand to S0CL Chapter 21-H

Effactive Date danuary X1, 2007
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N & MEN

Citations to the record will appear as “(CR " with the page number trom the
Clerk s Appeal Index. Citations 1o Appelles Shaw Family Trust Appendix will be
designated as “(APP )" followed by the appropriate page number. Ciations to the
January 14, 2025, hearing transcript will be designated as “(HT )"

Appellee Shaw Family Trust will be referred to as “Shaw™ and Appellant Richard
and Carol Losh shall be referred to as “Losh.™

RISDIC o a AN

The Loshs appeal from the Circuit Cowrt™s Order on Motion for Declaratory
Judement Regarding the Easement Located on the Plart af Case Subdivision ¢4 Recorded
ag 12 Plar 626 Over Lot 4 and for the Bengfit of Tract Reinke (the “Order™), filed on
November 7, 2024, which incorporated the Court’s Findings of Fact and Conclusions of
Lo amd Ohvdler Cin Movion for Sudement on the Pleadings and Motion for Permonent
frjunction, entered on the same date (CR 168-171; APP 24-27 (Order), CR 172-179; APP
28-35 (Findings of Fact and Concluzions of Law), and the Judgment entered on
November 15, 2024, (CR 194-195; APP 36-37). The Notice af Entry af Crder on
Motion for Declaratory Judement was filed on November 13, 2024, (CR 180-1593).
Losh timely filed a Notice of Appeal, dated December 9, 2024, on December 11, 2024,

(CR 197). The Court has jurisdiction over the matier pursuant to SDCL 15-26A-3.

I. Whether the Circuoit Court Erred when it Granted Shaw Declaratory
Jud gment.

The Circunt Courl did not err. The Court™s Chrder was correctly based on the
miterpretation of the Plat, which created the private casement at issue, and South



Dakota law deseribing the nghts and obligations of both the dominant and
servient tenement under that easement.

Bengon v Stare, 20060 8.D. 8 921, 710 N.W.2d 131
Enighe v Madizon, 2000 8.0x 120,97, 634 N.W_2d 540
Picardi v, Zimmiond, 2005 8.1, 24, 9% 25 693 N W.2d 656

Sefway Homeowners Ass'n v Cummings, 2003 8.D. 11,9 19, 657 N.W.2d 307
SDCL 21-24-1

Shaw feld a Complaint, with attached exhibitzs A-F. seeking a Declaratory
Tudgment and Inunctive Rehief. (CR 2-24; APP 1-23). Losh served an Answer and
Motion to Dismiss Complaing, with exhibits 1-4. (CR 55-74). On February 23, 2024,
Shaw filed a Motion for Judement on the Pleadings and Motion for Permanent
Infunciion and Srief in Support of Motion for Judgment on the Plagdings and \Motioh for
Permanent Infunction. (CR 31-47). A hearing was held on the matter on September 18,
2024, (CR 238, HT 23%-308). The Circuil Court, the Honorable Heidi L. Linngren,
gromted Shaw’s Declaratory Judgment. denied the Shaw’s Motion for Permanert
Injunction. and denied Losh’s Motion to Dismiss. (CR 292-293; HT 55:25-56:13).
Loshs appeal rom the Circwit Court™s Clrder and Judgment. (CR 196-200). Shaw does

not challenge the denial of Shaw’s Motion for Permanent [njunction.

EACTS

Ehaw i3 a resident of Custer Countv, South Dakota. (CR 2 APP lat ¥ 1), Shaw
1 the trustee of the Shaw Family Trust which holds land m Custer County, South Dakota,

{CR 2, 10-11; APP 1 at 9% 2.3). Richard Losh and Carol Kay Berwick Losh (“Losh™),



husband and wife, are residents of Denver County, Colorado and own land, subject to this
litigation, in Custer County, South Dakota. (CR 2, APP | at 91 4-6).

The Shaw Family Trust received property, by Warranty Deed, in Custer County,
South Dakota, on September 18, 2020, which is further described as:

Lot 4 of Case Subdivizion #4, located in the SW1/4 and HE.S. 323 in

Section ¥, Township 3 South, Range 4 East of the Black Hills Mendian,
Custer County, South Dakota, as shown on Plat filed in Book 12 of Plats,

Page 626.

(the “Property™ W CR 10-11; APP 9-10). The Property. consisting of Lot 4 of Case
Subdivision #4 (*Case Subdivision™), was created by the filing of 12 PLAT 626, with the
Cusier County Register of Deeds, on September 29, 2015, (CR 12; APP 11). The
Property was undeveloped at the time it was purchased by Shaw. (CR 4-5; APP 3-4 at |
21y The Case Subdivision Plal. however, created a “66" wide private access easement
{the “Easement™)y dedicated with this plat for the owners of Tract Reinke” across the
Property. (CR 12; APP 11). The Easement génerally runs from north 1o south along the
eastern property lme of the Property and connects 4 public road known as Egpers Lane /
Freeland Road. to Tract Remke which is owned by the Loshs, fd; (CR 12: APP 11%CR
56=3T). Oiher than providing tor the width and location of the Easement across the
Property, the Easement created by the Caze Subdivision Plat did not otherwise provide
any terms or conditions related to the nature, extent, or use, of the Easement. [d

Losh received their property (Tract Reinke), serviced by the Easement, in Custer
County, South Dakota, on Mav 2, 2017, by means of a Personal Representative’s Doed.
The Losh property is further described as;

Reinke Tract of HES #323 located in the SE1/4 SW1/4 of Section 9,
Township 3 South, Range 4 East of the Black Hills Meridian, Custer



County, South Dakota, as shown on plat recorded in Book 6, page 12.

(DOE #4312,

{CR 13-17; APP12-16). As described above, the Losh property was granted a 66° private
access Fasement by the filing of the Case Subdivision Plat. Traditionally, the Loshs’
property was accessed off of Medicine Mountain Road, by means of the existing public
highways known a8 Eggers Lane and Fréeland Drive.

Bv a letter dated December 12, 2021, Losh informed Shaw that Losh intended to
open and improve the Easement across Shaw's land, (CR 18-19% APP 17-18). This
access had not been previously opened or developed and no track or tranl existed over the
Easement area. /d. On or about May 22, 2021, without coming to any agreement with
Shaw regarding the extent and use of the Easement, Losh cut a path through Shaw’s land
along the Easement. installed culverts, and graveled the same. (CR 5: APP 4 a1 Y 21). In
response to Losh's opening and graveling of a road within the Easement area, Shaw, by
and through the undersigned, sent a letter to the Losh dated August 5, 2022, requesting
thad Shaw and Losh enter into a mutually acceptable agreement outlining the extent and
use of the Easement, (CR 20-21; APP 19-20).

The Losh responded to Shaw's letter of August 5, 2022, by letter dated August
10, 2022, (CR 23-24; APP 22-23) In their tersely written letter, Losh, mmong other
things, stated that they will not allow Shaw to use the Easement (o access Shaw's own
butlding =ite. withowt the expressed permission of Losh. refused to allow anv fence or
gate on the Fasement, and refused to discuss amy agreement to set out the nature and

extent of the use of the Easement. T4



After the Angust 10, 2022, lefter, Losh recognized that state Tavw would allow
Shaw to use the Easement but stated additional disagreements with the mstallation of a
culvert by Shaw on Shaw s newly installed access from Medicme Mountain Road. (CR
67y This acknowledgment was also included in the Arswer and Motion o Dismiss filed
by Losh. but Losh continued 1o dispute the matter. (CR 57-58). Shaw, nonetheless,
provided Losh with a detailed wrinen agreement to govemn the use of the Easement,
Despite Losh’s eventual understanding that Shaw could use their own land in the
Easement area, Losh remained unwilling to agree to the other terms and conditions
proposaed by Shaw, mcluding fencng and gating. and has been unwilling to sign any
written agreement memorializing the use by Shaw or the proposed terms and conditions.

(CR 252; HT 15:5-6). A npe and justiciable controversy existed.

STANDARD OF REVIEW
Declaratory judgments are reviewed n the same manner as “any other order,
udgment, or decree. " Luze v. New FB Co., 2020 5.D. 70,9 14. 952 N.W.2d 264. 269
{eiation omuatted); SDCL 21-24-13.

A ruling grantmg a motion for judgment on the pleadings is reviewed de
nove, Judgment on the pleadings provides an expeditions remedy to test
the legal sufficiency, substance, and form of the pleadings. Tt is only an
appropriate remedy to resolve issues of law when there are no disputed
facts.

Slota v Imhoff d- Assocs, PO, 2020 8.D. 35,9 12, 949 N.W.2d 869, 873 (cleaned up)
“Statutory and contract interpretation are questions of law reviewed de nove.” SHozlfed v
City of Brootings, 2001 5,13, 150, 9 8, 638 N.W.2d 264, 268 (citing Stare Farm M.

Awto. Ins. Co. v Vosigd, 520 N.W.2d 273, 275 (5.12.1994). The existence of a lagal duty



15 also a question of law. fd. (citing Poelstra v. Basin Elec. Power Cogp., 1996 53D 36, 1|
0. 543 N.W.2d 823, 825

ARGUMENT AND AUTHORITIES

L THE CIRCUIT COURT DID NOT ERR IN GRANTING
DECLARATORY JUDGMENT TO SHAW,

The Circurt Court correctly granted Shaw’s Declaratory Judgment. The Court’s
ruling was linited to a legal interpretation of the Easement created by 12 PLAT 626,
While Shaw takes 1ssue with many of Losh’s factual statements, Losh’s recitation of the
facts, as Losh sces them, 15 irelevant to the decision m this matter, No facis are at 1ssue.
The Court’s ruling was informed by public decuments embraced by the pleadings,
statutory provisions, and scttled case law. See Findings of Fact and Conclusions of Law
(CR 172-179; APP 28-33). There are no other issues preserved for appeal.

The Circuit Court was free to consider the deeds and 12 PLAT 626, These
documents are public records md embraced by the pleadings. See Complaint and
amachments. (CR 2-24: APP 1-23).  When considering a motion for judgment on the
pleadings, a court may generally only consider the facts asserted in the pleadings, but it
may [also] consider “some materials that are part of the public record or do net contradict
the [pleadings|”, as well as materials that are ‘necessarily embraced by the pleadings ™
Porous Media Corp. v, Pall Corp,, 186 F.3d 1077, 1079 {8th Cir. 1999) (cleansd
uplciting See alse A Charles A. Wright & Arthur B. Miller, Federal Praciice and
Procedure: Crvil 2d § 1357, at 299 (1990) (court may consider “matters of public record,
orders, ems appearing in the record of the case, and exhibits attached to the complaint™);
see alzso Nooney v. Smbffub, fnc., 20015 8.D. 102, 9 8, 873 N.W.2d 497, 499 (discussing

meorporation of documents on a motion to dismiss). The Circuil Court"s review of the

fr



public documents attached to the Complaint, and State law, was proper when deciding a
motion for judgment on the pleadings.

Shaw does not dispute that 12 PLAT 626, filed with the Custer County Register
of Deeds, created a “66" wide private access Easement dedicated with this plat for the
owners of Tract Reinke™ across the Shaw property. The Court comrectly applied State law
when it entered a Declaratory Judgment 1o Shaw. That ruling merely outhined the rights
and obligations of both Shaw and Losh under the Easement.

A. The Declaratory Judgment was Venwed in the Proper Court, was Justiciable
and Ripe for Review

South Dakota Circuit Courts possess original jurisdiction in all cases except a8 10
any hmited original jurisdiction granted to other courts by the Legislature, 8.1, Const,
arl. V. § 3. The Circuit Court had original civil jurisdiction over this action pursiant 1o
SDCL § 16-6-9 (2) and {3). (actions in law equity, and cases regarding real property)
The Circunt Court has junsdiction over subject matter of this action pursuant 1o 3DCL
chapier 21-24 for declaratory relief. and SDCL 21-24-1. which provides that "Courts of
record within their respective junisdictions shall have the power to declane rights, status,
and wther legal relations whether or not further reliet’is or could be claimed.” Venue was
appropriate in the Seventh Judicial Circuit, Custer County, pursuant to SDCL 15-5-1 (1)
{venue for a determmation of an interest in real property).

The Declaratory Judgment Act (SDCL ch. 21-24) is intended to allow the Court 1o
provide guidance to parties before the parties have been unnecessanly damaged by an
impendimg conflict,

The philosophy of the Declaratory Judgment Act establishes that through

it the courts seek to énable parties to authoratively settle their rights in
advance of any invasion thereof. Within the bounds of the remedial act's



command of a hiberal construction and liberal admimstration 1s found its

ultimate goal of allowing the courts (io be) more serviceable to the people.

The achievement of peace through the avoidance of predictable contlict

permeates as the Act's main function.
Bengon v, State, 2006 8.1, 8, 921, T10 NW.2d 131, 141 (citations and internal
quotations omitted). The Declaratory Judgment Act is particularly suited (o resolve
disputes regarding written instruments such as easements. SDOL 21-24-3 (declaratory
Judgment available to establish legal status under a written easement . Hafmetster v,
eparks, 2003 8.1, 35,9 1. 660 N.W.2d 637, 638 (declaratory judgment action to
ascertain the legal status of an casement). “We have said that in order for a court to have
Jurisdiction over a declaratory judgment action. there must be “a justiciable controversy:
that is to say, a controversy in which a claim of right is asserted against one who has an
interest in contesting iL"" Henson, 2006 S.D. 8, 9 16, T10 N.W 2d at 140 (citations
omitted). “Landowners, as property owners, have a claim of right to their property.” Jd,

Ag apphied 1o this case, Losh cut a road through the Shaw property to access his
own property. (CR 3). Losh denied Shaw various rights to ufilize thedr own land. based
on Losh's own interpretation of easement law, (CR 23-24; APP 22-23). And Losh
continued 1o resist an out-ol=court agreement between the parties even through the
hearing on this matter. (CR 252, HT 15:5-6). Losh’s authority for such action depends
on the interpretation of 12 PLAT 626, and the Easement created thereby. Because 12
PLAT 626 did not further outline the nature and exient of that Easement, it was negessary
to obtamn a declaration of those rights under State law. That review relied on the
miterpretation of written instruments, state statute, and case law interpreting the same. No

disputed facts were involved in this analysis, The Declaratory Judgment Adt 15

particularly suited to this type of action. There 15 no doubt Shaw, as the landowner



affected by Losh’s actions, has standing. There exists a nipe and justiciable controversary
between Losh and Shaw.

B. Losh™s Arguments Regarding Cuoster County Ordinances and Exhaustion are
Misplaced.

1. Losh Failed to Preserve His Argument on Appeal.

Losh argues that the Court should not have granted Declaratory Judgment in favor
of Shaw for various reasons. See Appellant's Brief at pp. 16-22. These arguments were
not raised below prior to the hearing on this matter, SICL 15-0-6(d) requires opposing
briels to be filed “not later than five days before the heaning, unless the court permits
them to be served at some other time.” Losh filed Defendants” Response to Plaimifts’
Brief in Bupport of Motion for Judgment on the Pleadings and Motion for Permanent
Injunction, on September 13, 2024, which complied with SDCL 15-6-6(d), but that filing
did not contain the arguments now made on appeal. Compare Appellant’s Brief al pp.
16-22 W Defendants ' Response to Platntifls ' Briel in Support of Motion for Judgment on
the Pleadings and Motion for Fermanent Inpunction. (CR BR-1035). Nor were those
arguments presented at the hearing on the matter held on September 18, 2024, at which
time the Couwrt orally granted Shaw’s Motion for Declaratory Judgment. See Maotions
Hearing Transcript (CR 238-308: APP 38-108).

It was not until after the hearing on this matter that Losh first raised the argument
regarding Custer County Ordinances. See Defendanis” Briglf in Opposition to Motion for
Judgment on the Pleadings (filed on October 10, 2024 CR128-132 ) noting at CR 128, 9
201, that on September 20, 2024, after the hearing on this matter, Losh received a copy of
Custer County Ordinance No. 2). It does not appear that Losh’s exhaustion argument

was raised below at all, These arguments, therefore, are untimely and were not properly

o



before the Count helow, They should not, therefore, be considered on appeal, Hall v,
State ex rel. 5. Dakota Dep't of Transp., 2006 8.D. 24, 912, T12 N W.2d 22, 27;
Claimants, LLC v. 8 Dakota Dep't of Towrism & State Dev, 2020 5., 38, 1 24, 945
N.W.2d 211, 218 {argument not rased at motions hearing). Notwithstanding the fact
Losh did not raize these issues with the Count below in a timely fashion, or at all, Losh’s
arguments are not applicable here,

2, The Custer County Ordinances are not Applicable to the Declaratory
Jud gment.

The Declaratory Judgment only determined the legal rights under the Easement
created by 12 Plat 626. See generally. Findings of Fact and Conclusions of Law and
Crrder on Motion for Declaratory Judgment (CR 172-179, APP 28-35). Shaw docs not
challenge Custer County's adoption of 12 Plat 626 or the Easement created thereunder.
Simply put. Shaw is not aggrieved by the County’s adoption of 12 Plat 626. SDCL 7-8-
27 (persons aggrieved of a decision of a board of coumty commissioners are enlitled 1o
appeal that decision). Nor does the Court™s decision on this matter. in any way. call into
question the County’s authority to adopt the Plat. Rather, accepting 12 Plat 626 as a vahd
exercise of the County’s authonty, the Court’s decision simply states the relative rights of
the parties, under State law, related to the Easement created by 12 Plat 626.

Declaratory Judmgent actions, such as this, do not act ax appeals from a
governing bady. Abata v. Pennington Caty. Bd of Commissioners, 2019 8.D. 39,711,
931 N.W.2d T14, 719 {declaratory judgment s controlled by chapter 21-24),
Additionally, the Admmistrative Procedures Act does not apply to appeals from a County
Commission. Vel v. Bon Homme Cnty. Bd of Comm'rs, 2002 5.D. 100, 9 11, 650

N.W.2d 513, 517 Losh's citations to, and reliance on, SDCL Chapter 1-246 has no
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application to this matter, See dppellants " Brief at pp. 19-20, The use of a declaratory
judgment to define the rights granted by a platted casement is the proper method of
resolving the dispute, Selway Homeovwmers Ass'n v Cummings, 2003 8.1 11, 9 19, 657
N.W.2d 307, 313, Heafimeister v Sparks, 2003 5100 35,9 1, 660 N.W.2d 637, 6038 Kmight
v Madizon, 2001 8.D. 120, 9 2. 634 N.W.2d 540, 541; Pluimer v. City of Belle Fourche,
1996 5.1, 63,9 18, 349 N.W.2d 202, 206. The Court applies the rules of civil procedure
m declaratory judgment actions. State Highway Comm'n v. Sweetman Canst. Co, 83
8.D. 27,32, 153 NW 2d 682, 685 (1967 noting the adoption of the South Dakota Rules
of Civil Procedure in a declaratory judgment action .

Moreover, Losh™s argument that the Custer County ordinances apply in this
matter is misguided. Losh argues various Custer County ordinances restrict access by
Private Access Easement to either one residence or one parcel. Appellarns’ Briefal pp.
17-22. Losh fails to recognize, however, that Tract Reinke — the Losh’s property — is the
only parcel or residence that has been granted an Easement by 12 Flat 626. The Plat
apecifically designates a “66° wide private access Easement dedicated with this plat for
the owners of Tract Reinke.” See 12 Plat 626 (CR 22; APP 21). The Easement runs from
north to south over Lot 4 (the Shaw property) to Tract Remnke (the Losh property) o

provide access to Medicine Mountain Road on the northern edge of Lot 4.



5 s aslead]

Shaw ‘s property abuts Medicing Mountain Road. See 12 Plat 626 (Lot 4). The
Shaw property is accessed direcily from Medicine Mountain Road.? Shaw, as the owner
of the servient tenement retains “all the incidents of ownership in the Easement.™ Picard:

v, Anmiornd, 2005 .00 249 25, 693 ROW 2d 656, 663, Shaw does not need an

Thixs figure i inserted Tor demonstiative purposes only and not as anidence.
Alternatively, Shaw could access their property, at the northeast comer of Lot 4, from
Fagers Ln ¢ Freeland Dr. shown on 12 PLAT 626 as a “Previously Dedicated 66° ROW.™

[



casement, nor docs Shaw utilize an casement, for access,” Shaw is the owner, in fee
simnple, of the Lot upon which the Easement crosses. (CR 10-11: APP 9-10). Shaw has
the “right 10 use the property in anv manner or for any purpose, so long as [Shaw] does
not imerfere with the use or enjoyment of the Easement.”™ Kaighr v. AMadizon, 2000 8.D.
120,97, 634 N.W.2d 540, 543, This includes Shaw’s use of the Shaw propenty
encumberad by the Easement, Knight, 2001 5.1, 120, 99 6-8, 634 N.W.2d at 342-343.
The Custer County Ordinances cited by Losh are not relevant to the Crrouit Court’s
decision or this appeal. Instead, the only relevant discussion is the nature and extent of
the Easement across the Shaw property. The Crremt Court properly decided that maner.

. Laosh Does not Challenge the Substance of Court’s Findings, Conclusions, or
Order.

Om appeal, Losh challenges the legal authoriy Ffor the issuance of the Dealaratery
Sudenent. The Findings and Conclusions themselves are not subject to any reasonable
challenge. Losh's arguments on appeal are simmarized os follows: 1) the trial couwnt
arred m wsuimng an Order and Judgment allowimng for a violation of Cuoster County
Ordinance; 2) there was lack of jurisdiction. improper venue, failure fo state a ripe or
qusticiable claim or comtroversy: and 3) the court erred when 1t failed to consider Custer
County Ordinance No. 2 as a question of fact. As described above, none of those are
arguments are relevant 1o a decision on this appeal.

Aside from Losh’s arguments stated in the paragraph above, the Findings of Fact
and Cencliusions of Law and Crder are not in dispute on appeal, Losh's contentions,

described supra, relate only to the Conclusions of Laow paragraphs 12-26. See Findings

P Although untenable, Losh's argument would more likely invalidate Losh’s access as it
% the second parcel ¢ residence along the easement.
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of Fact and Conclusions of Law 99 12-26 (CR 172-179; APP 28-35 ) addressing
jurisdiction, venue, and the use of judgment on the pleadings for a declaratory judgment
action), The Findings of Fact issued by the Circuit Court are not subject 1o any
reasonable dispute as they are denved directly from the documents embraced by the
pleadings. See Findings of Fact amd Conclusions of Law 99 1-11 (CR 172-179; APP 28-
35) The remainder of the Findings of Fact and Conclusions of Law {paragraphs 27-40)
and the Order have not been challenged by Losh, Those Conclusions of Law and the
Chrder accurately set Torth the law provided by the Legislature and this Court.

Furthérmore, Losh ¢ites no authonty on appeal to call mito question the legal
declarations recited in paragraphs 27-40 of the Findings of Fact and Conclusions of Law,
or the Chvder wsued by the Cireuit Court, meorporating those findings and conchsions.
The failure to cite authority waives the issue on appeal, State v Pellegrine, 1998 8.D.
30,922, 577 NW.2d 590, 599 (citations omitted).  Moreover, Losh specifically apreed
with the legal conclusions in paragraphs 27-40 when Losh filed Defendant s Response to
Plaintiff s Proposed Findings of Fact, Conclusions of Law and Cirder on Motions for
Judgment on the Pleadings and for Permanent fnfunction ("Defendants Response (o
Findings of Fact and Conclusions of Law™). See (CR139-160). Losh stated:

In paragraphs 27 through 40 Plaintiff ciles State statutory and case law

regarding easements, Defendants do not dispute any of these cites and

have recognized their authority in their Defendants” Response 1o

Plaintiffs” Brief in Support of Motion for Judgment on the Pleadings and

Motion for Permanent Injunction submitted to this Court on September 10,

2024, Moreover, Defendants would note that paragraph 37 has been moot

for some timée as Plamtiffs installed their fencing and gates quite a while

ago without my objection or interference from Defendants,

Defendants " Response to Findings of Fact and Conclusions of Law, (CR 159-160 at §

9 The Circuit Court's conclusions of law in this regard, were accepted by Losh below
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and are nod challenged on appeal. Losh conmot now take an inconsistent position
Watertown Cancrete Prods., Tnc. v. Foster ex rel. Est. of Foster, 2001 8.D. 79,9 11. 630
N.W.2d 108, 112 (discussing judicial estoppe] for inconsistent positions), As described
above, Losh's arguments, and any relationship between those arguments and the Findings
af Fact and Conclusions of Law on appeal. are unlounded. The remaining Findings of

Fact and Conelusions of Law and Grder are without challenge.,

CONCLUSION
Losh's arguments on appeal are without merit. Losh has waived any argument to
the remaining Findings of Fact and Conclusions of Lew and Oheder. The decision by the
Circuit Court was comrect and supported by State law and this Court’s rulings setting forth
the rights of the dominant and servient Tenement under the Eagement. Shaw respectfully

requests this Court uphold the Circuit Court’s decision in all respects.

EST FOR O TUMEN
Appelles does not request oral argument,

Dated: April 9. 2025,

GUNDERSON, PALMER, NELSON
& ASHMORE. LLP

By: & Richard M. Williams
Richard M. Williams
Artornevs for Shaw Famtly Trust
56 Sixth Street
P.O. Box 8045
Rapid City, 5D 57709
Telephone: (6035) 342-1078
Telefax: (605)342-9503
E-mail: rwilliamsigpna.com
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CERTIFICATE OF COMPLIANCTE
Pursuant to SDCL § 15-20A-66(h)}4), | certify this Appellee’s Brief complics

with the type volume lmitation provided for in South Dakota Codified Laws. This Braef
for Appellee, excluding the table ol contents, table of cases. jurisdictional statement,
statement of legal issues, my addendum matenals, and any certificates contains 3,591
words, Thave relied upon the word count of our word processing svstem as used to
prepare thas Brief for Appellee. The original Brief for Appellee and all copies are in
comphance with this rule.

GUNDERSON, PALMER. NELSON

& ASHMORE. LLP

By: A Richard M. Williams
Richard M. Williams
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CERTIFICATE OF SERVICE

I hereby certify on April 9, 2025, the BRIEF OF APPELLEE SHAW FAMILY
TRUST was filed through EFile SD File and Serve Portal and the onginal plus one
copy was mailed to the South Dakota Supreme Court at:

Shirlev A, Jameson-Fergel, Clerk

south Dakota Supreme Court

500 E. Capitol Avenue
Pierre. 8D 57501-5070

mail and mailed by U5 Mail to the following:

Richard Logh

Carol Kay Biewick Losh

1679 8. Kearmey Street

Denver, CO 80224

Telephone: (303) 320-682 1
E-mail: richardloshid comecast.net
Appellants Fro Se

By: & Richard M. Williams

Fichard M. Williams
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STATE OF SOUTH DARCTA ] M CIRCUIT COURT

COUNTY OF CUSTER i - SEVENTH JUDICIAL CTRCUTT

16CI 000020
CTV N, Salve

SHAW FAMILY TRUST,
by and through its trustess, Ronald D, Shaw
and Jill 1. Shaw,

COMPLAINT
Maintiffs,

W

RICHART) LOSH and CAROL KAY
BIEWICK LOSH,

e e i

Deefendanis.

PARTIES

1. Monald [ Shaw and Jill 13 Shaw (“Plainttef™) are resddents of Custer County,
South Dakota,

2. Ronald [}, Shaw and I D). Shaw are frustess of the Shaw Family Trust

3 The Shaw Family T'mast holds land in Custer Coatity, South Dakota

4. Bessd on information and belief, Richard Losh and Carol Bay Befwick Losh
(D fendanis™) are residents of Denver County, Colorado,

3, Carol Kay Beiwick Losh owns land in Custer County.

&, Based om information and belief, Richard Losh and Caro] Koy Beiwick Losh are
hustand and wife.

VENUE AND JURISDICTION

7. Plaintiffe restate and incorporate by reference all the allegations in Parggraphs 1-

Filed: 3/7/2023 8:10 AM CST Custer County, South Dakota  16CIV23-000020
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8. South Dakota Cireuit Courts possess original jurisdietion in oll cages excepl as to
any limited original jurisdiction granted to other courts by the Legislature. 5.0, CONST. Art ¥V,
g 3.

o This Court has origingl civil jurisdiction over the parties and subject maiter of this
action pursuant to SDCL § 16-6-9,

10,  This Court has jurisdiction over the parties and the subject mutter of this action
pursuant ke SDCL Chapter 21-24 for declaratory relief, and SDCL § 21-24-1, which provides
that “Courts of record within tseir respective jurisdictions shall huve the power (o declare rights,
staius, and other legal relations whether or not further relief 13 or could be claimed."

1. This Court has jurisdicton over the parties and the subfect matter of this action
pursuat to SDCL Chagter 21-8 for kjunctive reliel.

[ Venue is appropriate in the Seventh Judieial Circuit, Coster Covnty, pussnant to
SDCL § 15-5-1 (venue for u determination of an imlersst in renl property ).

FACTS

13, Plamiif¥s restate and incorporate by reference all the ullegations in Paragraphs 1 -
12.

14,  The Shaw Family Troost received property, by Warranty Dced, in Custer County,
South Dakota, on Sepiember 18, 2020, which is further described as:

Lot 4 of Casc Subdivigion #4, located in the 5W1/4 and H. 1.8, 323 in Section 9,

Townahip 3 South, Renge 4 Eost of the Black Hills Meridian, Custer County, South

Dakota, ag shown on Plat filed in Book 12 of Plats, Page 626.

See attached Exhibii A {Warranty Deed).
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15, The Shaw Family Trust holds Lot 4 of Cage Subdivision #4 ("Case Subdivision™,
whitch wes created by the filing of 12 PLAT 626, with the Custer County Repister of Deads, on
September 19, 2015, See attached Exlubit B {Case Subdivision Plax).

16,  The Case Subdivision Plat creates a *66" wide privute acuess easement
(*Easement™) dedicoted with this plat for the owners of Tract Reinke™ which generally runs
down the eastemn propenty line of Plaintiffs Lot 4 and connects to a public road known as Egpers
Lene.

17.  Udher than providing for the width and location of the Easemnent across Lot 4, the
Easement created by the Case Subdivision Plat did not otherwise provids any terms or conditions
related to the nature or extent of the Eassment,

18.  Defendanis received property in Custer County, South Dakota, on May 2, 2017,
by means of a Personal Representative's [beed. The property is further described as:

Reinke Tract of HES #323 |ocated in the SE1/4 SW /4 of Section 9, Township 3 South,

Range 4 East of the Black Hills Merdian, Custer County, South Dakota, az shown on plat

recorded in Book 6, page 12. (DOE #4312,

&ee atached Exhibit C (Perannal Representatives Deed).

1%, As described shove, Defendants ere the owners of Tract Reinke which was
granted a 64 private access easement by the filing of the Case Subdivision Plat described in
paragraph 2.

20, Traditionally, Dedendants® property, Tract Reinke, was accessed by means of the
existing public highways known as Eggers Lane and Freeland Drive.

2l By a lenter dated December 12, 2021, Defendants informed Pleintiffs that

Defendants intendad 1o open and improve the Easement across Plalntiffs land. See Atteched
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Exhibit D (Defendants” letter of December 12, 20213 This sceess hnd not besn previowsly
opened or developed and no track or trail existed over the Easement area.

22, Onor about May 22, 2022, without coming to any agreement with Plaintiffs
regarding the extent and use of the Easement, Defendants cut a path through Plaintiffs® land
alung the Easement, insteiled colverts, and graveled the same.

23, Inresponse to Defendants” openmp snd graveling of a road within the Exsement
ared, PlaintifTs, by and through the undersigned, sent a letter to Defendants daled Angust 5, 2022,
requesting that Plaintiffs and Defendants enter into 8 mutualiy acceptable agreement outlining
the extent and use of the Easement. See Exhibit E (Williams letter of Aupust 5, 2002},

24.  Plaintiffs intend to use the Eascment to access their proposed home site on Lot 4.

25, Plaintiffs also intend to keep animals, including horses, on their property and will,
therefore, need 1o fence their property to keep the enimal on Plaintiffs’ property.

26.  Asoutlined in Exhibit E, Plaintiffs desire an agresment that covers such things as,
miutual usc of the Eascment by both parties, insurance and liability, maindenance, width of the
access road and ditches to ensure proper dramage, the extent and use of any improvements,
allocation of cost, and gating of Lot 4 to ensure the safety of the animals and motorists.

27.  Defemdants responded to Plaintiffs” letter of August 5, 2022, by letter dated
August L0, 2022, See Exhibit F (Defendants” letter Dated Angust 10, 2022). Tn their letter,
Defendsits, among ofher things, state that they will not allow Plaimdiffs to use the Eazement to
access their own bualding site, withous the expressed permission of Defindants, and refused to
discuss any agreement o set out the nature and extent of the use of the Easement.

COUNT ONE
DECLARATORY JUDGMENT

1, Plaintiffs reassert and reallege the zbove paragraphs as if fully sct forth herein.
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2, Pursuant to SDCT, Ch, 21-24 et seq, of the South Dakota Statutes and Rule 57 of
the South Dekota Rules of Civil Procedure, the Defendants, in good faith, request that the Court
determine the nature, extent, and use of the Easement in aceordance with Sowh Dakots Law,

A The Easermnent creates a servitude. Defendants are owners of the dominant
tenement and Plaintiffs ars owners of the servient tenement.

4, The extent of a servitude s determuned by the terms of the prant, or the nature of
the enjoyment by which it wies scgnired, SDCL § 43-13-5,

5. The following principle 1= implicit in SDCL 43-13-5: *[tjhe holder of s private

eazement has the right to limited use or enjoyment of the property only if it 1= copsistent with the

gencral uge of the property by the owner, and “neither the physical size nor the purpase or use to

which an casement may be put can be expanded or enlarged beyvond the terms of the grant of the
easement.” Fander Heids v. Boke Ranch, Inc., 2007 5.1, 69, 7 45, 736 N.W.2d 824, 837
{emphasis added).

6. By the torins of the Plat, Defendants are granted only a 66" wide private access
eagement dedicated with this plat for the owners of Tract Reinke." No other terms or conditdons
are expressed. Accordingly, other than specifically stated, Stete law controls the extent and use
of the Easemend.

7. Conirary to Defendants” assertions in Exhibit ¥, Defendants do nod “own the
rights to the surface of the ensement ™ Instead, Plaintiffs, as the ovwners of the servient tenement
redain “all the incidents of ownership in the easement.” Pleard? v. Zimmiond, 2005 8D, 24, 125,

693 N.W.2d 636, #63.

Filed: 3/7/2023 9:10 AM C5T Custer County, South Dakota 16CHN23-000020

APP (W5



g. Plaantiifs have the “right 1o use the property i any manmer OF for any purposs, 20
long as the owner doss not interfere with the use or enjovment of the eagement” Kaishr 1
Muadison, 2001 8.0 120, 77, 634 N.W.2d 540, 543,

& By the terms of the Eazsement, access is limited @ the “owners™ of Tract Eeinke.
Defendants, as owmners of Tract Reinke, are the only persons authorized 1o use the casement area.
Plaintiffs hove the authority to exclude others from the Basement avea.  Plaintiffs retain the rpght
0 “regulate access by third parties o a non-exclusive private roadway easement ” Picardf ».
Zingiond, 2008 §,D. 24,21, 693 N.W.2d 656, 663,

10.  Plaintiffs nzteun the ripht to otherwise uss the Fasement area. “In the absence of
contrary language in the cascment, & servient owner may reesonably usc that portion of its real
property subject to an egress, ingress, and roadway easement for its own purposes up to the point
where such uses substantially interfere with the dominant cwner's reasomable use of the
easement.”™ DeHaven v. Hall 2008 8.0, 57,9 31, 753 N.W.2d 429, 439,

11, Plaintiffs may fence and gate the Fasement arca provided that such fencing and
gating does not infringe on the rights of the Easgrment holder to gain reasonahle access. *The fee
owner of & road has the right fo erect a gate to limit public or third-party access to the road, as
long as this does not interfere with the ingress and egress rights of the easement holder.™ Knight
w Madizon, 2001 5.0, 120, 9 B, 634 N.W.2d 540, 343,

12, Tlaintiffs may otherwise use the Easement in a manner that does not encumber the
rcasonable use of the Easement, “This incindes the right to use the ditches of the carrent
roadway, and the ditches of any future roadwey, for parking, signage, fences, fence posts,
curbing, planting or removal of trees, sod, or other vegetation,” Picardt v. Zimmiond, 2003 8.1,
24, 9 34, 693 N.W.2d 656, 665-66.
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13. A ripe and justicinble comtroversary exists hetween Plaintiffs and Defendants,
14.  Plaintiffs respectfully request the Court deciare ihe rights of the Parties under the
Pasement created by 12 PLAT 626 and State law,

COUNT TWO
INJUNCTIVE RELIEF

|. Plaintiffs reassert and reallege the abave paragraphs as if fully set forth herein

2, Plaintifs have suffered end will continue to suffer irreparable harm ag 2 result of the
actions taken by Defendants

3. Plaimiffz have the right to use the Easement, to the extent it does nod interfere with
Defendants right of access, including, but not limited to, Plaintiffs use of the Eascment 1o access
their own building site,

4, Defendants’ exclusion of Plaintiffs from the Easement was not an innocent mistake; it
wag an undertaking specifically devigsed to eliminate Plaintiffs’ use of the same,

3, By refusing o allow Plaintiffs to use the Easement areq, Defendants are unlawiully
preventing Plaintifis enjoyment and use of Plaintiffs* property.

6, Any potential harm to Defendanis is substantially outweighed by the foreseeanle and
actual huem to Plaintiffs.

7. Any barm to Deferdants, a8 a result of the entry of an injunction, would not be
dispropostionate 10 the benefil received by Plaintiffs. Plaintiffs have the right to lewful use and
enjovment of thelr properiy.

A, Plaintiffs are likely to succeed on the merite of the action,

&, CGrenting injunctive relief in favor of Plamtiffs is in the best interest of the public because

it results in the lawiul uge of property as defined by South Diskota law.

Filed: 3/7/2023 2:10 AM CET Custer County, South Dakota 16CIN23-000020
APP (W7



10, Pursuant to SDCL Che 15-6 and 8DCL Ch. 21-%, Plaintiffs are entitled to a pertnanent
injunction preventing Defendants from excloding Plaintiffs from the Essement area across Lot 4.
11, Plamtiffs are alzo entitled to o penmanent injunction requiring Defendants to abide by,

and to 50t in accordance with, any declaratory reliel determined by this Court.
WHEREFORE, Flaintiffs request and paay thit the Court:
A, Bnier an onder and declamiory judement, consistert with Count One abowve,

B. Enter a permanent injunchion, preventing Defendants from Excluding Plaintiffs from the
Easement area across Lot 4,

C. Erter a permanent injunction, requiring Defendants to abide by, and to act in accordance
with, any declaratory relief issued by this Couri.

D, Ener a judgment for the recovery of Plointiffs costs and disbursements associated wath
this action, including sttorney fees as allowad by law,

E. Order such additional mliel as is just and equitable under the circumstances.

Diated: I'-{amh_fi_, 2023,

GUNDERSON, PALMER, NELSON
& ASHMORE, LLP

By:

o
Richard M. Williams

PO, Box 3045

Rapid City, 8D} 57709
Telephone: (605} 342-1078
Telefan: {605) 3429303
E-mail: rwilliams{@gpna.com
Arrorneys for Mlainiils
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Doc #80202 Aecording Fee $30.00
CUSTER COUNTY REGISTER OF DEEDS
Recorded §/317 2030 at 4:03 PM, Book B5 DEED 220
Tarl L Margan, Register of Deeds

et

Prapared By
Gerald M. Baldwin
Aftomey & Law
Bow 31

Cusler, 500 57730
60507333
C20-1185

WARRANTY DEED

CHARLES CARLSON, JR. and JOELLA CARLSON. husband and wife, of 24855 Madicine
Mourtam Rd, Custer, S0 57730, GRANTORS, for and in cansidaration of One Dollar and other
valuable congiderafion GRANT, CONVEY, and WARRANT to RONALD D. SHAW and JILL D.
SHAW, as Trustses of tha SHAW FAMILY TRUST established May 22 1891, of 1401 Quirigger
Ov, Corona Del Mar, CA §2625, GRANTEES, the following described real sstala in the County of
Custer and the State of Soutn Daloota:

Lot 4 of Case Subdivision &4, located |n the SW1/4 and H.E.3. 323 in Seclion 9,
Township 3 South, Range 4 East of the Black Hills Meridian, Custer County, South
Dekota, s shown on Pled filed in Book 12 of Plats, Page B26.

INCLUDING:

B All oll, gas ard mineral astate hold by Grandor,
B. Any intarast in rights-of-way of casements reserved or sstablished
on cther properties, providing access o tha demlsed premises,

SUBJECT TO THE FOLLOWING:

A Excepficns and resarvafions containad in the United Stabes Patent
and & prior vaid exceplions and reservalions of oil, gas and
minerals,

B. Highway and public ulilty rights-of-way and easements &8
describad, platied, or established by prescriplion,

. Covenants, restricions and reserveticns of record, If any, providing
that the sama are not violated by tha existing improvemants or the
uge thereof,

D. Any zening, building or land use reguistions, of whalever nature or
kind, of any governmental body, law or statute, or violations thereof,

EXHIBIT |
A

Filed: 3/7/2023 2:10 AM CST Custer County, South Dakota 16CN23-000020
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that may be applicable to or afecting the real premises harain being
sokd.

E Curnant taxes not dolinguent.

Tranafar Foa g fiu‘?."
§ 180.00 TRAMEFER FEE PAD
Dated this \ff _day of Sophe 2020
GRANTORS:

Onthisthe L% day of SeP\@mloy”, 2020, befors me, the undersigned officsr,
persanally appeared CHARLES CARLICN, JR. and JOELLA CARLSON, known to me or

safisfactorily preven fo be fhe persons whose names are subscribed to the within irstrumant and
asknowledped that they execuisd ihe sams for the purposes thersin conlaingd.
I WITMESS WHEREQF | hersunts set my hand and official seal,

Tl hr

Matary Public,
My IT- Epires:

(SEAL)

1

SHANON £ EL
- ELLER
Nﬂi.ﬂ.ﬂ'r"Puﬂucrm N

State of Sapy, Bakatg

EA

7]

1v3

= S — ——

Filed: 3/7/2023 8:10 AM CST Custer County, South Dakota  16CIV23-000020
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ARG ERA

Do ®71930 Recording Fee §30.00
CUSTER COUNTY REGISTER OF DEEDS
fRecorded 57 2520LF a1 2113 PM, Book 53 DEED 152

Texi L Morgan, Register of Deeds

e e : : -
PREPARED BY: £ SALTTIEQER, CLERKOF COUR]
Garland Lee Ooff, Atiomey ot Law LLC ﬁm i R e
428 M. Rushmore Read

Custer, D 57730 Pro | 7410

(605) 6733529

_.I[I_".. L

V"8 DEED

ESTRTE OF LORT L. BIEWICK a/kfa LORT LINDSEY RIEWICK a/k/a
LORI BIEWICK a/k/a L. BIEWICK by, MARCIE R. MCMINIMER of 3773
Cherey Creek W. Drive, Sulte 775, Denver, C0O BO209%, as FERSONAL
REFRESENTATIVE (special administrator), and CAROL FATI BIEWLCK
LO8E of 1679 5. Keacney, Denver, CO 30224, Grantors, for and in
consideration of $1.00 ceceipt whereof being hereby
acknowledyed, does hereby GREANT, CONVEY, AND WARRANT to CAROL
FAY BIFWICK LOSH of 1675 5. Kearney, Denver, CO 30234, GEANTEE,
all of Grantors’ right, title and interest; including that as
may be hereinafter acquired in and to the following described
real estate in the County of Custer and the State of South
Dakota to wit:

Painke Tract of HES #3237 located in the SEL/4EWL/4 of
Seotion 9, Township 3 South, Range 4 Bast of tha Black
Hills Maridisn, Coster County, South Dakota, as shown @
plat rocordad in Bock B, page 12, (DOE #4313)

IRCLODIRG:

A. BLY oll, gas and mineral estate held by Grantor.

B. Any ictepest in righte-of-way or casements resezved or
established on other properties, providing access to the
demised premises.

SUBJECT TO THE FOLLOWING:

EXHIBIT
c

Fage 1 =2f 3
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A. Exceptions and reservations contained in the Dnited
States Patent and all pricr wvalld exceptlona and
ceservations of oil, gua and minerals.

B, Highway and public utildey righte-of-way and aasements ag&
described, plattsd, or established by prescription,

C. Covenants, restrictions, and reservations of record, if
afry, providing that the same zre not violated by tha
axisting improvementa or the wse thazeof.

Do My zoning, bullding or land use regalations, of whaktever
nature of kKind, of any governmental body, law or statwote,
gr wislations theresf, that may be applicable to ar .
affacting the real premises herein being scld.

E. Currsnt taxes not delinguent.

Transf{er Few
EXEMPT 43-4-22 (10} m“me“IEFER
FEE

o
bated this _;Ld&y af {E hﬂt s 2017.

GRANTOR: ESTATE OF LORI L. BIEWICE
a/k/a LORT LINDSEY BIEWICK a/k/a LORI

%ﬂ:ﬁ. BIEWICK
R. i

Fersonal Representative [special administzator)

STATE OF COLORRADO )
}s8
COUNTY OF DENVER )
On this the J’Me'du:.r of _Jy _» 2017, befora me
personally appeared MARCIE R. y Enown to me or

satisfactorily proven to be the person described in the Personal
Fepresantative’s Deed, and acknowledged that she executed the
foregoing Deed as the Pearsonal Representative of the ESTATE OF

Bage 2 of 3

Filed: 3/7/2023 2:10 AM CST Custer County, South Dakota 16CN23-000020
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LORI L. BIEWICK a/k/a LORI LINDSEY BEIEWICK a/k/a LORI BIEWICK
a‘k/e L. BIEWICE and for the purposes therein contained,

I WITHESA WHEREGF I hereunto t my hend snd official

Hotary Publis g Colorado
My Commission Eq}imstw

aaal.

STATE OF COLORABDO i

COONTY OF CEHVER |

0o thiz the 1" wdﬂ&' of f?‘?ﬂﬂf_ ; 2017, before
me  kEhe undersiganed offlcer, pezacnally appeared CAROL RFAY
BIEWICK LOAH, known to ms or satiafackorily proven to be the
parson Whose peme is asghscribed to the within instrument and
acknowledged that she executed tha same for the purposes tharein
contained,

IN WITHESS WHERECE:; I hersuntg

hand and official

gesl. Ay i

" el -
(SEAL} My Commission mpiraamﬁﬁ,ﬂ
Page 3 of 3

Filed: 3/7/2023 8:10 AM CST Custer County, South Dakota 16CN23-000020
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STRTE OF S00UTH DAHOTA IH CIRCOLT COOET

}
] S8 SEVENTH JURICIAL CIRCOIT
COUNTY OF CO8STER ] Fro.
]
]
ESTATE OF |
LOBI L. BIEWICE, ] LETTERS oF DOMICTLIARY
Deceagad. . 1 FHEIGH FERSOHAL REFRESEHTRATIVE
on day of _ VIE0T 2017, Marcie R, MoMinimes was

appointed by this Court and gualifisd as Domlciliary Foreign
Fersonal Represantative of the Estate of LOAT L. BIEWICE, Lo gerve
without bond, pursuant to SDCL 29A-4-204;

These Letters are issuved as evidence of the appolntsent,
gqualificetlon, and authority of Marcis B. MoMinimes to do and

perform all acts austhorized by SDCL Z9A~4=-205.

fated this day of MIB2MT , 2017,

BY THE COURT:
faf Kris Blenwirth
CLERE OF COURTS

Pr by:

Garland Lee Goff, Attorney at Law, LLT

428 Mt. Fushmors Rd.

Cusoar, 80 57730

{605} &73-3529

ol Sevents Judieisl

e o e B o
lhrﬂﬂﬂlﬂ'ﬁlhﬁhlﬁ-ﬂﬂﬂlmﬂ
i & hrew and eortect copy of e ﬂirﬂb'g

m unrlrrdlnq:'-nﬂﬂ

Page 1 &F 1

Flled: 4/26/2017 1:42:32 PM CST Custer County, South Dakots 16PRO1T-000010
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S T
L E R o H AR T

S A
;EAGE RALUEDER, CLEE OF COU
\ BERUTY

IN CIRCUIT COOR

STATE OF 20UTH DAROTA

)

} B8 SEVENTH JUDICIAL CIRCUIT
COUNTY QOF CIUSTER ¥ 16PROLT=10

i

1
ESTATE OF )
LORT L. BIEWICK, | CRDER ACENOWLEDGING
Dacsased. | PERS0KMAL REPFRESENTATIVE DEED

This Couprt having szeviewsd the LetEers of Deglcilisry
Foraign Perscnal Repressaotative and finding Marsia R. HoHinimes
wag appointed by this Court and guallified as Domicillary Forelgn
Personal Repregenbative of the Estate of LORYI L. BIEWICE, pursuant
to SDCL 23A-4-204r7and .

Pursuant te her auvthority as a Personal Hepresantative, as
authorized by S0CL 28R-4-205, 8 Persconal Representative’s Deed was
axacuted for the following described real estate in the Counkty of
Cueter and tha State of South Daketa to wits

Roinke Tract of HES #3231 losated in the ESE1/43W1/4 of
Boction 9, Township 3 South, m.grn 4 East of tha Black
Billes Meridian, Custer County, th Dakota, as shown on
plat zecorded in Boak 6; page :I.‘L (DOE #4312)

It I5 HEREBY CHDERED that this Court acknowledges tha
validity of the Personal Representative Deed executed by Marcie R.

McMinimes for the above m:srﬁ?jual propexty.

Dated thisg -Sr day af

Dawvis
Circuit Court Judge

Fage 1 of L
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Brpcemipes 13,2021
i and Rismld Hsaw
Fee;  Privwle Apoees Brgement
‘Dear e, M, S,

Wec andrratand you ar: the mes ﬂulufhm%!khnhmmﬁm,
mmwﬂﬂw&m:wmﬁmﬁﬂﬂgﬂmh?mﬂ!
Privie Aeonis Busiinent siomg tha bardes of pout propentyt,. Dhar propety, |ibaled Tract Peinke,
adjoing tha Southem borde: of Lot 4, The casiment consoet our property wilh Epgan Lang
ellowing acoess io Medlone Mosmidn Ropd.

Jbeen i the for 43 T propeecty ‘il aciesoed
mmmpﬁ:’ﬂ dmh: uﬂﬁiﬁlﬂmm wspind, and ly

-wilnm-dnulh..a:h'mtﬁmm o ek el guards alkmg the anomy toutesa] mevoral points,
mmm;ﬂmmuummﬂumw

W b had Bigiarc i the past with sccess 40 qur property throagh £he Fréeland rouss,
et we worked with Dinvid Cemened of Weells Rasg, who nidmsinistered the snle and.
dinilssion of fhe Case widivision, # obtain the surnent cassoest for pitlvite acokss 4 sor
piperty, Sy mm%ﬂﬂﬂm%hhmmﬂuqh
aulnlivialot ased Wﬂwwm.ﬂh fion. AN such,
bar incorperuled i Privale Access Pasement connecting ous property with Léhia fnio he
#kmmhmum“m 2015

ﬁ#ﬂm&nmg&ﬂuwmuﬁﬂ:m wtﬁwg'mu

mﬂ-!.wl ﬂuﬁﬂhmﬁdm!dm?gﬂu;mmﬁﬁ

wp.rumm!t forge Trock with o withcart mmmfﬂﬁmm
Lasiiiinnl ¢ Bringing 1 e materind for conitrecting & dev Boms yin

I8 ot ol thartigh e Freeland progsarmy, i Do bben ditamofsmned in g
gﬁ&ﬂ} T, mdmnumu meﬂ a9 1% ft andd busildings Imﬁ

e Hre= ha propariy, compastsd
and Bleviged wilk qu;ﬁhmyﬂhm!?ﬁb L nll v, e

A e B it ho-vech ot knamdedg e of whel 1
Eright be htnhﬁhﬁﬂ m::ﬂtﬂﬂnm ﬂ’iﬁfﬂ;‘ﬂ!h A
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GUNDERSCN | PALMER | NELSON | ASHMORE ur

S0 Slwth Street

Post Offlce Box 8045

Rapid Clty, South Dakota 57709
Paln: [605] 342-1078

Fax: [805) 342-9503

WYL BN Cam
August 5, 2022 Richard WL Wilfams

3 Emall; redillams@pona.com
als (805} 719=-3430
Carol and Richard Losh Direct Dial: (405} 71

1679 8. Keamey Strest
Denver, 0O 80224

Re: Private Accoss Hasement — Custer County
CGPMA File Mo, 160880002

Dhear Corol and Richasd:

I represent Ron gnd Jill Shaw, We are hoplng to establish & mutal agrecment regarding the usc
and mamtenznge of & private easement (the “casement™) percss Lot 4 that provides secondary
nevesy to your land which is platted as “Track Reinke.” See attached plat, Case Subdivision Lot
#4. Currently, Freelond Drive operates as the Primary access 1o your land,

I read your letter to Ron and JLl Shew dated Dapember 12,2021, In that Jetter, you expressed your
intention to use the casement for purposes of constructing a new hoeme, sand to provide provate
access o your lol. We apprecinte your statement that you do tiof wish to interfere with the Shaws'
interded vse of Lot 4. However, you installed & roadway acrosz Lot 4 without recedving any inpul
from the Shows. As it is cumently exdsts, the Shaws do not belicve that the roadway is edeguately
construcied. As part of the proposed agrecment, the Bhews wish to address the safely and
construetion giendards of this access,

Much like you in relationship to your property, the Shaws intend to build a new home on Lot 4.
To that end, the Shaws have obtained an approach pepmit from Cuosigr Counly enghling them to
access Medicine Mounizin Road directly from Lot 4, ‘The Shaws, however, do not wish to disturb
morg ground then necessary 1o access the sroposed building site, Accordingly, o acoess their new
home, the Shawes will Be using the easement area.

Additionally, the Shews also plen to keep animals, including horses, on their property, In order to
secure ihess animals, the Shaws will be constructing a fence around the cntire perimetar af Lot 4. -
Becanse Lot 4 will be entirely enclosed, getes will need to be placed in oeder to allow access end
provide sanety.

While the plat indicetes that a peivets easement exists acrods Lot 4, it does not otherwize describe
the neture or the edent of that essement. In order o cngure & mubm! understanding of the
acceptable wse and maintenance of the easement poross Lot 4, we need w enter into 8 written
agréement. That agreement would then be filed with the Register of Deeds. The apreamemnt would
Tun with the land and kind fumre owners of your lend, Tract Reinke, end Lot 4, EXHIBIT

Diffices In Repld City and Piarre, South Daksta E
ALtormeys lioensed to practice in South Decnta, North Dakota, Nobraska, Wyoming, and Montana

Filed: 3/7/2023 2:10 AM CST Custer County, South Dakota 16CN23-000020
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August 5, 2022 GUNDERSON | PALMER | NELSON | ASHMORE wr
Pape 2- '

The agreement needs to cover, among other things, the following:

1. Insurance and lgbility,
2. Type of contro] of maeintenance bi-yearly, and a3 nesded.

-

5. Width of improved roads and ditckes wathin the sasement eres over Lot 4.
4, Extent of use and improvements,

5. Allocation of firmre cost.

6. Responsibility of gates and safety of animals on Lot &,

H the abowve iz accaptable in concept, T will prepase & draft sgreement for your review. Please fieel
free to have your attomey conlact me if you have any questlons.

aincerely,

/& Richard M. Williams

Richard M., Williams

R W amw
Enclomrs ]
o Ron and Jll Shew

Filed: 3/7/2023 2:10 AM CET Custer County, South Dakota 16CIN23-000020
APP 020



APP 021

i = S ;
. = e asmma T e e .
e EE o
] :."_m..._..m R TR, T L e g
& ]
.% T - : 1:_-I-|l:-H
£ B 5
g 47 A TR ER T
P o ] M
2 4 ) rﬂl"....._lmn._
= | ..tl. ]
[ ] P - =z
T F hm%
i e =1L e |
= S 1 w |- _
" , v .
ag 2 T A i VLLCHVT HLAN ALK ASLETR WHE 6 TEL N TIV 81 NOULOSS
A g EYF Tl AL L AN O H MOLLIEE W AN M CIULYTICN BIE 5 S H S0 L (vl 8 ML o e L
P .m.#.#d. 4.,1”.\ TH =0 el TR TV 2 207 0 L EIVLNCT A MCRSIANTENS S5 006 ML § G LT 40 L9
- NI P NOISIAIOENS ISYD

s S e

P Lo
=<

N e,

Filed: 3/7/2023 9:10 AM CST Custer County, South Dakota FTEGME-HUWIE



Awgust 10, 2022

Drear Mr, Williams,

Mimdlﬁvamaﬁwﬂrmiﬂﬁumﬁmﬂhwﬂimd!mnfmﬁﬂ#
some of s brazen, outrapeous amd apparent misinformed contents,

First off, vou refer o cur casemeni goroas Lot 4 &8 o "secondary™ easement while
vou refer (o the former aceess route though the Preeland property as the “privsary™ access
toour land. That s Incorrect gir. The private agcess easement across Lot 4 s now our
ouly aecess routs to our proparty.

Have you visited the site of the former Fresland propaty access route Used by the
family for meny years? [f so, your may have observed how it fails to meet even the basic
requircments of the County Code, As such, having recently constructed a now drivewny
along the Lot 4 eascment, this will be our only access route to our property.

We have informed the owmers of the Freeland property, Joha and Gail Ertl, that
wi will a0 longer need to use the route throogh their property for access to our proparty.
As soch, your use of the deseriptors “primary™ and “secondary™ is meeningless and
-serves ondy 1o confise the reader when you stale that Presland Drive currently operates as

the primary access to our property. MNothing is further from the trafh herg then that
statement.

Secondly, what is it about & private access sssement that your clients do not
enderstand? Use of the private access driveway is reserved for us and our invited guests,
It is not to bo traveled upon or otherwise wsed in any way by your clients or anyong slse
asgocizted with them withoot our express permission.

Additionally, you state that we installed & “roadwey” without recelving any inpui
feoma the Shews. Did your clients bother to tell you that while we left & telephone
massage to them early on, which your clients have sclmowledged, offering to talk about
any issoes and then wrote the ketier to them you cite, we have received no response
directly from them ot all? Hather, i has been only one lawyer aftér another contacting us
to convey your chients’ discomtent.

Did your chients tell you they tried to have our sasement vacated before the
pounty commissioners early on? The fect of the matter is thet they knew or should have
known about the spsement when they bought thedr property.

Thirdly, you sppear to sow conflision again when you say the nture and extent of
the easement are not described. Agnin, what is it ahout a private access easement that
your glients don’t wnderstand or won't accept? As your clients should know, the nature
end exttent of the easement arc deseribed quite specifically in the plat as well 85 in the
recent survey performed prior to construction of our driveway as a private access

enseiment.
EXHIBIT

_F |

Filed: 3/7/2023 8:10 AM CST Custer County, South Dakota 16CN23-000020
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_ Perhaps your time commuonicating with the Shaws might be more prodoctive if
you explain the law of esscments fo them either in layman’s terms, legal terms or both.
We own the rights to the surface of the sasement while they continue to own the land
beneath it. 1 think your tew in Sooth Dakota woald refer to our private access easement
&8 & dominent tenement and your clients® ownership of the ground beneath it 4 a servient
tenement. Maybe that would be a good place for you to start in educating your clients
about the nature and exent of our easement; ie., a 66 foot wide smip of land renning
Worth from tract Beinke along the castern botder of Lot 4 all the way to Eggers Lame to
be weed only for privete access,

As auch, please advise your clients to create their own model driveway for
accesy to their proposed building site and to not aven think of using our driveway 1o
acoess their property without our gxpress permission. [t is and shall remain our private
mopess route. Also, please advise them they are not pévmitted to constroct any fence or
gnte anywhere on the 66foot wide strip without our expreas permission.

Bincere]

Rchnnd Lot

Richard Losh

Filed: 3/7/2023 2:10 AM CST Custer County, South Dakota 16CN23-000020
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STATE OF SOUTH DAKOTA j IN CIRCUIT COURT
) 88,
COUNTY OF CUSTER | SEVENTH JUDICIAL CIRCUIT

EHAW FAMILY TEUST ESTABLISHED 1
AMAY 22, 1991, AS RESTATED ON JULY I Case Mo, 16CTVZ3-000020
18, 2019. by and through its acting Trustee, ]
JILL D, BHAW ) ORDER ON MOTION FOR
! DECLARATORY JUDGMENT
Plamtifis, ) REGARDING THE EASEMENT
j LOCATED ON THE PLAT OF CASE
V. i SUBDIVISION #4 RECORDEID AS 12
i PLAT 626 OVER LOT 4 AND FOR THE
RICHARD LOSH and CAROL KAY ] BENEFIT OF TRACT REINKE
BIEWICK T{OSH, )
Defendants,

This matter came bafore the Court on Plaintifl™s Afoation for Sudgment on the Pleadings
and Motion for Permanent Tnfunction on September 18, 2024, Plaintiff, the Shaw Family Trust
Established May 22, 1991, az Restated on July 18, 2019, by and through sts successor trustee Jill
). Shaw, was represented by its counsel, Richard M. Williams of Gunderson, Palmer, Nelson
and Ashmore, LLP;, and Defendants Richard Losh and Carol Kayv Biewick Losh appeared pro se.

BACKGROUND

The Shaw Family Trust holds Lot 4 of Case Subdivision #4 {“Case Subdivision™), which
was created by the filing of 12 PLAT 626, with the Custer County Register of Deeds, on
September 19, 2015, The Case Subdivision Plat creates a “66" wide private access eas@ment
[("Easement” or "Essement Area’)] dedicated with this plat lor the owners of Tract Reinke”
which génerally runs down the castem property lime of Plaintiffs” Lot 4 and connects to a public
road known as Eggers Lane, Other than providing for the width and location of the Easement

across Lol 4, the Easement created by the Case Subdivision Plat did not otherwise provide any

TEARER0 S 160880002
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terms or conditions related (o the nature or extent of the Easement. The owners of Tract Reimke

constructed a roadway (“Roadway™) within the Easement Area across Lot 4. The Court further

defines the nature and use of the Easement as described and declared in the Order below,

ORDER

The Coun having reviewed all of the briefing. having considered evidence subject to

judicial notice, and havimg heard and considerad the arguments presented at the hearing, and

being tully advised m the premises, it 15 hereby ORDERED:

The Court’s Findings of Fact and Conclusions of Law entered in the
above-captioned matter upon the same date as the execution of this Order
are hereby incorporated herein by thas reference.

Tract Reinke is the dominant tenement and Lot 4 1% the servient tenement.

The Roadway is for ingress and egress purposes and shall be maintained,
by the owners of Tract Reinke, over and across the Easement Area. To the
extent it does not interfere with the reasonable use of the Easement, the
arcas on either side of the Roadway, within the Easement Area, may be
graded to a consistent level, kept free of weeds, and maybe landscaped as
desired by the owners of Lot 4.

The Eazement shall be for the purpose of permitting the owners of Tract
Remke, their social guests, or business mvitees, access for ingress and
caress across the established Roadway, The Easement may not be used
for commercial purposes. The Easement may only serve Tract Reinke.

The Easement shall not be deemed to be an easement to or for the general
public or for anv public purpose whatzoever, the Easememt being strictly
imited o a private access casement for the benefit of the residential
property owners of Tract Reinke, their successors, and assigns, to the
exclusion of all other properties.

The owners of Tract Reinke must indemnify and hold the owners of Lot 4
harmless from and against any and all actions, suits, damages, liability or
other proceedings which may arise as the result of the use of the Easement
by the owners of Tract Reinke, their social guests, or business invitees.
This section does not require the owners of Tract Reinke to be responsible
for or defend against ¢laims or damages artsing solely from the érrors or
omissions of the owners of Lot 4, their social puess, or business mvitees.
MNothing mn this paragraph is intended to impair the insurance coverage or
any subrogation rights of either party.

2
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1.

1.

12,

14,

15,

The owners of Track Reinke must maintain the Roadway within the
Easement Area. The owners of Lot 4 have the concurrent right to
maintain the Easement Area and Roadway, provided that such
maintenance does not interfere with the reasonable use of the Easement by
the owners of Tract Reinke. However, in the event that either party, their
social guests, or business mvitees, damages the Easement or Roadway
through negligence or extraordinary use of the Easement or Roadway, that
party will repair the damage at their own expense,

Any rocks or boulders unearthed during maintenance or construction
within the Easememt Arca shall remain the property of Lot 4.

Mo chemical herbicides or insecticides may be used in the Easement Arca
unless agreed to by the owners of Lot 4.

The owners of Lot 4 have the right to use and maintan the Easement Arca
and Boadway i any manner which will not intertere with Tract Reinke s
use of the Easement or Roadway as described in this Order. The owners
of Lot 4 specifically have the nght to fine grade the road surface as needed
and 1o remove Snow 15 Necessary.

This Easement shall include the nght of either party to enter upon the
Fasement Area in order 1o do those things such as maintenance, repair,
srading. and snow removal which are reasonably necessary to effectuate
the purpose of this Order.

Oither than the landscaping and maimtenance of the Easement Arca
otherwise deseribed in this Order, the Easement Area shall be kept free of
all trash, rubbish, and obstructions including, but not limited to, velicles
and equipment, buildings, and sheds.

Ag long as the Easement remains accessible to Tract Reinke, the Easement
Arca may be fenced and gated by the owners of Lot 4. The owners of Lot
4 must mainiain, in working order, any gates placed across the Easement
Arca. When the Eazement is used by Tract Reinke, their social puests, or
busimess invitees, the owners of Tract Reinke must use their best efforts to
ensure the gates along the Easement Arca are closed and secure,

The terms of this Order shall mum with the land and shall be binding upon
and shall inure to the benefit of the parties hereto, their hewrs, successors or
ARSIENE,

A copv of this Order shall be filed with the Custer County Register of
Deeds and mdexed agaimst the affected properties.
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BY THE COURT:
11/7/2024 1:14:25 PM

Barrera, Ellen T
Cohesried Dsputy

Honorable Heidi Linngren
Circuit Court Jiudge
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STATE OF 80UTH DAKOTA ] IN CIRCUIT COURT

COUNTY OF CUSTER ] SEVENTH JUDICIAL CIRCUIT

SHAW FAMILY TRUST ESTABLISHED
MAY 22, 1991, AS RESTATE ONJULY
18, 2019, BY AND THROUGH ITS
ACTING TRUSTEE, JILL D. SHAW

CASE NO: 16CTV23-20

FINDINGS OF FACT AND
CONCLUSIONS OF LAW AND ORDER
ON MOTION FOR JUDGMENT ON THE

PLEADINGS
AND MOTION FOR FERMANENT
TNILTNCTTON

PlaintilT,
L8

RICHART LOSH AND CAROL KAY
BIEWICK LOSH.

Defondants.

o e Cr® e et e P Rt f et et

This matter came befors the Court on Plaintiil™s Motion for Judgment on the
Pleadings and Motion for Permunent Injunciion on September 18, 2024. Plaintift,
the Shaw Family Trust Established May 22, 1991, as Restated on July 18, 2019, by
and through its successor trustee Jill I3, Shaw, was represented by its counsel,
Richard M. Williams of Gunderson, Palmer, Melson and Ashmore, LLP; and
Defendants Richard L.osh and Carol Kay Biewick Losh appeared pro se.
I'he Court having reviewed all of the briefing, having considered evidence subject
to judicial notice, and having heard and considered the arguments presented at the
hearing, and being fully advised in the premises, the Court does hereby make and
enter the following:

FINDINGS OF FACT

1. All findings of fact have been established by a preponderance of the evidence
introduced or stipulated to al hearing and are supported by substantial evidence,
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2. To the extent any of the following findings of fact may be determined to be
conclusions of law or mixed findings of fact and conclusions of law, the same are
incorporated by reference as a conclusion of law as if set forth in detail.

A. PARTIES

1. Jill D). Shaw is acting Trustee for The Shaw Family Trusi Established May 22,
1991, as Restated on July 18, 2019 (“Shaw Family Trust™),

2, The Shaw Family Trust holds land in Custer County, South Dakata.

1, Richard Losh and Carol Kay Biewick Losh (“Defendants™) are residents of
enver County, Colorado.

4. Carol Kay Biewick Losh owns land in Custer County.
5. Richard Losh and Carol Kay Biewick Losh are husband and wife.

B. FACTUAL BACKGROUND

6, The Shaw Family Trust received property, by Warranty Deed, in Custer County,
South Dakota, on September 18, 2020, which is turther described as:

Lat 4 of Case Subdivision #4, located in the SW1/4 and H.E.S, 323 in
Section @, Township 3 South, Range 4 East of the Black Hills Meridian,
Custer County, South Dakota, as shown on Plat filed in Book 12 of Plats,
Page 626. See attached Exhibit A (Warranty Deed).

7. The Shaw Familv Trust holds Lot 4 of Case Subdivision 4 (“Case
Subdivision™), which was created by the tiling of 12 PLAT 626, with the Custer
County Register of Deeds, on September 19, 2015, See aitached Exhibit B {{Case
Subdivision Plat).

8. The Case Subdivision Plat creates a “66' wide private access easement
(“Lasement™) dedicated with this plat for the owners of Tract Reinke™ which
generally runs down the eastern property line of Plaintifts Lot 4 and connects to a
public road known as Lggers Lane.

9, Other than providing for the width and location of the Easement across Lot 4,
the Easement created by the Case Subdivision Plat did not otherwise provide any
terms or conditions related to the nature or extent of the Easement.
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10, Defendants received property 1n Custer County, South Dakota, on May 2,

2017, by means of a Personal Representative’s Deed. The property 1s further
described as;

Reinke Tract of HES #323 |ocated in the SE1/4 SW /4 of Section 9,
Township 3 South, Range 4 East of the Black Hills Meridian, Custer
County, South Dakota, as shown on plat recorded in Book 6, page 12, (DOE
4312}, See attached Exhibit C {Personal Representatives Dieed).

11. As described above, Defendants are the owners of Tract Reinke which was

granted a 66" private access casement by the filing of the Case Subdivision Plat as
set forth in Exhibit B,

CONCLUSIONS OF LAW

12, To the extent that any of the following conclusions of law may be detcrmined
b be findings of fact or mixed findings of tact and conclusions of law, the same
are incorporated by this reference as a finding of fact as if set forth in detail,

| 3. The burden of proof as to an issue on which a party bears the burden is by a
preponderance of the evidence.

14. South Dakota Circuit Courts possess original jurisdiction in all cases except as
to any limited original jurisdiction granted to other courts by the Legislature. 5.1,
CONST. Art. V, § 5. This Court has civil jurisdiction over the parties and subject
matter of this action pursuant o SDCL § 16-6-9,

15. This Court has jurisdiction over the parties and the subject matter of this action
pursuant to SDCL Chapter 21-24 for declaratory relicf, and SDXCL & 21-24-1,
which provides that "Courts of record within their respective jurisdictions shall
have the power to declare rights, status, and other legal relations whether or not
[urther relief is or could be claimed.”

| 6. Venue is appropriate in the Seventh Judicial Cireuit, Custer County. pursuant
to SDCL § 15-5-1 (venue for a determination of an interest in real property ).

17. Pursuant to SDCL Ch. 21-24 et seq. of the South Dakota Statwites and Rule 57
of the South Dakota Rules of Civil Procedure, the Court may determine the nature,
extent, and use of the Easement in accordance with South Dakota Law,

18, Per Rule 12(c) of the South Dakota Rules of Civil Procedure, a party may
move for judgment on the pleadmgs:
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After the pleadings are closed but within such time as not to delay the tnal,
any party may move for judgment on the pleadings. If, on a motion for
judgment on the pleadings, matters putside the pleadings are presented to
and not excluced by the court, the motion shall be treated as one for
summary judgment and disposed of as provided in § 15-6-56, and all partics
shall be given reasonable opportunity to present all material made pertinent
to such a motion by § 15-6-56. SDCL [15-6-12{c).

19. A motion for judgment on the pleadings “is a remedy to test the legal
sufficiency, substance, and form of pleadings.” Linda 5. Sorensen Revocable T, v.
Sommerveld, 2005 8.D. 33, 1 4, 694 N.W.2d 266, 268 (citation omited).
“However, it is only an appropriate remedy to resolve issues of law when there are
no remaining issues of fact.” Korstad-Tebben, Inc. v. Pope Architects, Inc., 459
N.W.2d 5635, 567 (5.D. 1990),

20. While generally a court may only consider the facts asserted in the pleadings,
il may [also] consider “some materials that are part of the public record or do nod
contradict the [pleadings].” Missouri ex rel. Nixon v, Coewr I2'dlene Tribe, 164
F.3d 1102, 1107 (8th Cir.}, cert. denied, 527 U.S, 1039, 119 8. CL. 2400, 144
L.Ed.2d 799 {1999}, as wel! as materials that are “necessarily embraced by the
pleadings.” Piper Jaffray Cos. v. National Union Fire Ins. Co., 967 F.Supp. 1148,
1132 (D. Minn. 1997). See also 5A Charles A. Wright & Arthur R. Miller, Fegeral
Practice and Procedure: Civil 2d § 1357, at 299 (1990} (court may consider
“matters of public record, orders, items appearing in the record of the cose, and
exhibits atiached to the complaint™). Porous Media Corp. v. Pall Corp., 186 F.3d
1077, 1079 (8th Cir. 1999),

21. 12 PLAT 626 and the deeds of the respective partics are embraced by the
pleadings, constitute public records, and are subject to judicial notice.

22. The Declaratory Judgment Act (SDCL ch. 21-24} is intended 10 gllow the
Court to provide guidance to parties before the partics have been unnecessarily
damaged by an impending conflict

23. The philosophy of the Declaratory Judgment Act establishes that through it the
courts seek to enable parties to authoritatively settle their rights in advance of any
invasion thereof. Within the bounds of the remedial act's command of a liberal
construction and liberal administration is found its ultimate goal of allowing the
courts (to be) more scrviceable to the people. The achievement of peace through
the avoidance of predictable conflict permeates as the Act's main function.
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Bengon v State, 2006 5.0, 3,9 21, 710 N W.2d 131, 141 {citations and intermal
quotations omitted).

24, The Declaratory Judgment Act is particularly suited to resolve disputes
regarding written instruments such as easements, SDCL 21-24-3 (declaratory
judgment available 1o establish legal status under a written easement); Hofmetster
v. Sparks, 2003 5.D. 35, 1 1, 660 N.W.2d 637, 638 (declaratory judgment action to
agcertain the legal status of an easement).

23, A ripe and justiciable controversary exists between Plaintiffs and Defendants.

26. Plaintiffs request the Court declare the rights of the Parties under the Easement
created by 12 PLAT 626 and State law.

27. The Easement creates a servitude, Defendants are owners of the dominant
tenement and Plaintiffs are owners of the servient tenement.

28. The extent of a servitude is determined by the terms of the grant, or the natare
of the enjoyment by which it was acquired. SDCL § 43-13-5.

29, The tollowing principle is implicit in SDCL 43-13-5; “[t}he holder of a private
easement has the right to limited use or enjoyment of the property only if it is
consistent with the general use of the property by the owner, and “neither the
physical size nor the purpose or use Lo which an easement may be put can be
expanded or enlarged beyond the terms of the grant of the easement.”™ Vander
Heide v. Boke Ranch, Inc., 2007 5., 69, 745, 736 N.W.2d 824, 837 (emphasis
added).

30. By the terms of the Plat, Defendants are granted only a “66° wide private
access easement dedicated with this plat for the owners of T'ract Reinke." No other
terms or conditions are expressed. Accordingly, other than specifically stated, State
law controls the extent and use of the Easement.

31. PlaintiiTs, as the owners of the servient tenement retain “all the incidents of
ownership in the gasement.” Ficardi v. Zimmiond, 2005 5.1, 24, 9 25, 693 N.W.2d
H36, 663,

32. Plaintiffs have the “right 1o use the property in any manner or for any purpose,
so long as the owner does not interfere with the use or enjoyment of the easement.”
Knight v. Madison, 20001 S0 120,97 7, 634 N.W.2d 540, 543.

33. By the terms of the Easement, access is limited to the “owners™ of Tract
Reinke. Defendants, as owners of Tract Reinke, are the only persons authonzed to
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use the easement area. Plaintiffs have the authority to exclude others from the
Easement arca. Plaintitts retain the nght to “regulate access by third parties to a
non-exclusive private roadway easement.” Picardi v, Zimmicnd, 2005 8.0, 24, 9|
21, 693 N.W.2d 656, 663.

34, “The owner of the servient tenement retains the exclusive legal authomty to
regulaie access by third parties to a non-exclusive pnvate madway sasement.”
Picardi, 2005 5.0. 24, 1 21, 693 N.W.2d 656, 663, (citing Picardi 1, 2004 5D 125,
1 22, 689 N.W.2d at 892 and Knight, 2001 8D 120, 9] §, 634 N.W.2d at 543).

35. Plaintifts retain the right to otherwise use the Easement area. “In the absence of
contrary language in the easement, a servient owner may reasonably use that
portion of its real property subject to an egress, ingress, and roadway easement tor
ils own purposes up Lo the point where such uses substantially interfere with the
dominant owner's reasonable use of the easernent.” Deffaven v Hall, 2008 5.1
57,931, 753 N.W.2d 429, 439,

34. Private access casements cannot be expanded to include commercial uses
unless atherwise allowed by the grant of the easement. Ficardi, 2005 5.1, 24,99
256-30, 653 N.W .2d at 664-65,

37. Plaintiffs may fence and gate the Easement area provided that such fencing and
gating does not infringe on the rights of the Easement holder to gain reasonable
access. “The tee owner of a road has the right to erect a gate to himit public or
third-party access to the road, as long as this does not interfere with the ingress and
egress rights of the easement holder.” Knighr v. Madizon, 2001 5.0, 120,98, 634
N.W.2d 540, 543,

38. Plaintffs may otherwise use the Fasement in a manner that does not encumber
the reasonable use of the Easement. “This includes the right to use the ditches of
the current roadway, and the ditches of any future roadway, for parking, signage,
fences, fence posts, curbing, planting or removal of trees, sod, or other vegetation.”
Picardi v. Zimmiond, 2005 S.D. 24, T 34, 693 N.W .2d 656, 66565,

19, In DeHaven v Hall, the South Dakota Supreme Court described the dominant
estate’'s obligation for maintenance of an casement:

An easement holder (the dominant estate, in this case Halls) owes a limitad
duty to the landowner (the servient estate, DeHavens) to repair, and maintain
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the easement. The Restatement ( Third) of Property {Servitudes) § 4.13
{ 2000} defines this duty:

Unless the terms of a servitude determined under § 4.1 provide otherwise, dutics 1o
repair and maintain the servient estate and the improvements used in the enjoyment
of'a servitude are as follows:

{ 1) The beneficiary of an casement or profit has a duty to the holder of the
servient estate to repair and maintain the portions of the servient estate and
the improvements used in the enjoyment of the servitude that arc under the
beneticiary's control, 1o the extent necessary o

(a) prevent unreasonable interference with the enjoyment of the servient
estate, or

(b) aveid liability of the servient-estate owner to (hird parties.
DeHaven, 2008 5.D. 57,9 23, 753 N.W.2d 429, 437, The Cour further
quoted the Tdaho Supreme Court on this issue:

The duty of maintaining the easemens rests with the eascment owner (i.e. dominant
estate), even when the servient owner landowner uses the easement. That duty
requires the easement owner maintain, repair, and protect the easement so as not to
create an additional burden on the servient estate or an interference that would
damage the land, such as Nooding of the servient estate, This duty to maintain does
not tnean that the easement owner is required Lo maintain and repair the easement
for the benefit of the servient estatz. DeHaven, 2008 5.D. 57,9 24, 7533 KW .2d at
437 (citing Walker v. Boozer, 95 P.3d 69, 73-74 (2004 }).

40. As noted abave, the maintenance obligation, in part, is required 10 “avoid
liability of the servient-estate owner to thind parties.”

Based on the above Findings of Fact and Canclusions of Law, it is therefor,
ORDERED as follows:

1. The Motion to Dismiss filed by Richard Losh and Carol Kay Biewick Losh as
part of their Answer is DENIED.

2. The Shaw Family Trust's Motion for Permanent injunction is DENIED.
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3, The Shaw Family Trust's Motion for Declaratory Judgment is GRANTED, The
Shaw Family Trust is directed to submit an Order consistent with, and
incorporating by reference, the above Findings of Fact and Conclusions of Law
above that shall be filed with the Custer County Register of Deeds and indexed
against the affected properties described hercin.

4. Each Panty to the above-captioned matter will be responsible for their own costs
and attorney's fees.

5. This is a final Order as it disposes of all claims and couniterclaims in the abowve-
capltioned matler.

Dated thiz 7% day of November, 2024,

Altest:

Bamara, Ellen (‘:'
Clerk/Deputy i=]

Heidi L. [.inngren

Circuit Court Judge

Seventh Judicial Circuit

Flled on:11/07/2024 Custer Courty, South Dakota 16CIV223-000020
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STATE OF SOUTH DAKOTA ) IN CIRCUTL COURT
|88
COUNLY OF CUSTER } SEVENTH JUDICIAL CIRCUIT

AHAW FAMILY TRUST EATABLISHED
MAY 22, 1991, AS RESTATEDON JULY
1%, 2019 by and through its acting Trustee,
JILL [v SHAW,

Case No. 16CTY 23-000020

JUDMGMEMT

Flamibaffs,

RICHARD LOSH and CAROL KAY
BIFWICK LOSH,

Diefemdarits,

T T e

The Conrt having heard argument on Sepiember 18, 2024, and theraafler having enterad
its Clrdler an Monar jor Declaratory Judgment on Novamber 7, 2024, gramting judgment on the
pleadings in favor of the Plaintiff, the Shaw Family Trust Established MMay 22, 1991, as Restated
om Joly 18, 2009, and having entered its Findings of Faer and Conclusions of Law and Order on
Merion for Sudemont on the Pleadings and Motion For Parimanenl Tnjimotion, copies of both of
which are incorparated into thiz Judpment by reference, il is now therefore,

HEREBY ADNUDGED, and DECREED as follows:

In accordance with the above-imcorporated orders. the Shaw Family Trust’s dMonon

for Declaratory Judement & GRANTED.

11/15/2024 B:07:27 AM BY ®IE COURT,

The Honorable Heidi I-._I.imlgr:u
Circuit Court Judge
Seventh Judicial Circuil

Filed on: 11/15/2024 Custer County, Scuth Dakota 16CIV23-000020
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CERTIFICATE OF SERVICE

[ hereby certify on Movember 14, 2024, o trug and comrect copy of
JUDNGMENT was electromcal by filed through South Dakota’s Cdvssey File and Serve Portal
and served by ULS, Mml, first ¢lass, postaze prepmd. and by el upon the followmg
mcividuals:

Richard Losh

Carol Kay Biewick Losh

1679 &, Keamey Strect

Denver, Colorudo 80224

Email: nchardloshic)comenst net

By wf Richard M Williams
Richard M. Willizms
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ETATE OF S00TH DAKOTHA )
COURTY OF COSTER

* & K & Kk Kk ® Kk * k h ® Kk * *k % * &% k &k & k% &% & & % k% ® & K&k #

Shaw Family Trust, by and through
its trustees, Ronald D. Shaw and
Jill D. Shaw,

Richard Losh and
Carol Eay Biewick-=Loszsh,

w o W W oW W W W W W W W W W W W W W T W W W W W W W

BEFORE :

188

*

Plaintiffs,

& * ¥ % F F F * * #F #F

Defendants,

*

The Honorable Heidi L. Lanngren
Judge of the Circuit Court
Seventh Judicial Circiuit

Rapid City, South Dakota

APPEARANCES : Mr. Richard M. Williams

Gunderson, Palmer, Helson & Ashmore,

Rapid City, South Dakota

Appearing on behalf of the Plaintiffs.

Mr. Richard Losh
M=. Carol Kay Biewick-Losh
Denver, Colorado

Appearing Pro Se.

IN CIRCUIT COURT

) SEVENTH JUDICIAL CTIRCUIT

16CIVZ3-000020

MOTIONS HEARTNG

Septenber 18, 2024

LLP

FPROCEEDINGS :

The above-entitled matter came on for
a Motions Hearing on the lith day of
September, 2024, commencing at the hour
of 2:27 p.m. in the Courtroom of the
Custer County Courthouse, Custer,

Scouth Dakota.

Carol Johnson, Court Reporter, RPR
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THDEX OF EXHIBITS
HI-EER DESCRIPTION
Plaintiff 1
IHDEX
Argument by Mr. Williams:

Argument by Mr. Losash:

Comments by the Court:

Discussion on Proposed Terms Items 1 = 15:

Court's BRuling:

MAREED OFFERED RECEIVED

3

Page 5
Page 14
Page 18
Page 24

Page 58

Carol Johnson, Court Reporter,

RPR
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iPlaintiffs' Exhibit Humber 1 marked for
identification.}

THE COURT: All right. This i1s the time set for a motions
hearing in the matter of Shaw Family Trust wersus Richard
and Carel Losh -- is it Losh or Losh?

MR. RICHARD LOSH: Losh.

MS. CAROL KAY BIEWICK-LOSH: Losh.

THE COURT: Losh. Mr, Williams is here on behalf of the
trust. The Loshes are here personally present as == just
for the record, T note that Mr, Williams had objected to
the continuance to today. In fairness to the Loshes,
chviously, you traveled as well., When the date was set
back in RAugust, you weren't part of that scheduling, so
that's why we're here today.

Certainly, Mr. Williams represents the trust;
howewver, he proceeds without Ms. Shaw present, because I
think the dynamic of the trust has changed somewhat as
Mr. Shaw has passed away, and I don't think that the
formal caption has been changed, at least what I have.

And just for the benefit of the Loshes to explain why
they're not here and you are, because you're representing
yoursalves. I alsc note for the record, parhaps,
apologetically, although I don't have to apologize on
behalf of Mr. Goff, but it does seem throughout thesa

proceadings you kind of got left with an attorney that

Carocl Johnsen, Court Reporter, EPR
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moved as they had representation, and now we're kind of
here for a substantive hearing.

Bo, I can't at any point give you legal advice. If
there com=s a point where you would ask or wiah to =seek
legal counsel, you can just go ahead and mention that and
ask. Obviously, it involves coming back again, which we
may very well end up doing anyway, but I just wanted to at
least let you know and have that afforded to you.

Mr. Williams, vyou filed a motion, which is the
purpose of today's hearing. I know there have been some
responsive documents and such that have been filed., I
guess I'm going to have you, Mr, Williams, start by way of
any == just for record purposes and any responses that you
may have to what has been filed as recently as I believe
September 13th.

MR. WILLIAMS: Sure, Your Honor. I don't know if the Court
prefers i1f I stand or sit or —-—

THE COURT: It's however the court reporter can hear. I
know people are used to standing, but I really am fine
with you sitting since I know you're referring to notes
and things like that, as long as you're talking into the
microphone. And that would go for both of you folks too.
You can remain seated. It's not disrespeactful. My goal is
Just to make sure the court reporter hears everything so

she can get everything down. Mr., Williams.

Carocl Johnsen, Court Reporter, EPR
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MR. WILLIAMS: Thank you, Your Honor. So, as the Court
noted in its earlier statements, Ron Shaw, one of the
trustees of the family trust, passed away as a result of a
car accident on October 25th of 2023, Ji1ll Shaw,
obvioualy, the other trustes -— 1 don't know how to put
this — haas not had a — 1it's not -— they were together
aince T think the age of about 16. This has been extremely
difficult for her.

THE COURT: Well, and I can tell you and the Loshes as
wall — it's certainly not a secret; it was a public
hearing == 1 presided over the sentencing or disposition
of the traffic citation., And Ms. Shaw was present, and I
did get guite a history of them, and cbviocusly it was a
very tragic accident that happened, and it is very
apparent that it's difficult. And throughout those
proceedings, essentially, she and her children informed
the Court and court staff that, guite frankly, they hope
they never have to come back to South Dakota.

S0 I understand that because you're here as a
representative, Mr. Williams, I just wanted by way of
explanation to those folks why Ms. Shaw is not required to
ba here, but they are. 5o, if that helps.

MR. WILLIAMS: Thank wyou, Your Honor. That was much of
what I was going to explain, but the Court is cbviously

familiar with that.

Carocl Johnsen, Court Reporter, EPR
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S0 what we will probably need to do for a procedural
matter i1s I'm not sure what the status of that trust is
currently. What T would suggest i1s that I would file a
motion to substitute;, and it may be just, in that motion,
it probably might just be renaming the trustees of that
trust. That might be all it needs. I Just don't know the
status of the probate and ancillary trust issueas, Your
Honor .

THE COURT: Sure. And just for your benefit, folks, in the
event that the motion is filed to substitute, that's not
anything that affects necessarily the pleadings or changes
the dynamic of what's at issue between your properties and
why we're here today. It's just to basically make the
record right as to who the parties are, because it's sadly
vary clear that Ronald Shaw i3 no longer a party or a
trustee.

And honestly, I know, Mr. Williams, that there was
some work or some discussion. Ms,. Shaw, when she appeared
during that proceeding for the individual that received
the citation for that accident, there were lawyers in the
courtroom, and I know that there was some work that was
dona by way of some filings and things like that with the
trust, but I can't answer the question as to where they
are by way of the estate, I guess.

Bo I think that the record is mayvbe not clear, but

Carocl Johnsen, Court Reporter, EPR
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clear at the same time that it's kind of a work in
progress by way of the substitution. At the end of the day
it doesn't change the dispute between landholders, ewven
though a landholder in Mr. Williams' case is a trust;, and
you folks are obviously the owners of the other piece of
land,

S0, if that helps by way of background, Mr. Williams,
I'll let you proceed.

MR. WILLIAMS: Thank wvou, Your Honor. I would proceed with
the motion for judgment on the pleadings. I would tell the
Court that T don't have any witnesses to call today. We
believe this to be a legal matter basically for
declaratory judgment based on the documesnts that we have
attached as exhibits to our complaint. And more
specifically, just the deeds to the properties, the Shaw
Family Trust and the Losh deed, in addition to the Case
Subdiwvision plat, which provides for the creation of Lot
4, which the Shaws own, and the sasement that is at issue
today .

S0 with that in mind, Your Honor, do you mind if I
approach? I would like to provide a larger copy of that
plat so that it would be sasier to see the sasemants,

THE COITRT: Sure.
MR. WILLIARMS: Thank you. I will provide a copy to the

Loshas,
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THE COURT: Thank you.

MR. WILLIAMS: BSo this i1s — basically what I'wve handed
the Court we'wve marked for today as Exhibait 1. This is
actually Exhibit B to the complaint, This was filed with
the Custer County Register of Deeds, and it's Case
Subdivision Humber 4, which platted the lots owned by the
Shaws plus additional lots. The Shaws purchased Lot 4,
which is basically in the center of that plat.

The sasemesnt that we're talking about is along, if
vou're locking at it, along the right-hand side that
traverses basically the entire length north from south on
that propercty line.

And the reascon I think this is a legal issue is that
we don't dispute that this plat, as written right on
there, creates a 60-foot wide private access sasement
dedicated on this plat for the owners of Tract Reinke.
Tract BEeinke i1s now owned by the Loshes. S0 that is the
access that is at issue today.

Prior -- let me go back te when my clients purchased
this property on September 18th of 2020. In my discussions
with them, I don't think they recognized that there was an
sasament on there. We're not disputing that, the
existenca, however, because it's clearly platted; it's
clearly a legal sasement; and it's as described on this

plat.
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Sometime after they purchased that, I balieve the
Loshes tried to contact them about putting this road in. I
don't think that attempt went anywhere, and at some point
the road was cut through.

What we're here today to talk about is just what
legally does this mean. The plat does not have any other
descriptions of the nature and extent of that sasement .
Z3a, from our viewpoint, what we're left with is basically
South Dakota case law, vou know, defining the nature and
use of an easement in pretty general terms, and that would
be the sxtent of access, the type of access, obligations
for maintenance and fencing.

It's our position == and, yvou know, we've laid this
out in our brief at Page 10 — and what we have at Page 10
is basically an excerpt of a access agreement that we'wve
been kicking back and forth over the course of, well,
since the filing of this complaint. And it's just some
considerations that we thought might be informative for
the Court. I did read Mr. Losgh's response, and I'm not
entirely sure that we're really fighting about much today
at this point.

Bo, you know, what we want to do —— and I'm looking
at those on Page 10 right now — based on the response,
you know, wa'd be willing to essentially strike Paragraph

2 that dealt with the construction of the road based on,
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you know, the composition of granite and properly
engineered, that type of thing. I mean, cbvicusly, I think
that there would still be a regquirement that i1t be safe
for travel, so proper engineering might be there, but the
remainder of that probably is something that we could not
need — we wouldn't need to include it.

The other thing that sort of was raised I think was
that Paragraph 6 with regard to maintenance. I think the
Loshes recognize that as the dominant tenement that
there's a chligation placed on them by state law to
maintain that sasement area. At the same time, that my
clients would be able to use and maintain it, you know, to
the extent that it didn't unnecessarily interferes with the
Loshes' access to their property.

In general, the cases that we'we cited indicate that
because it's simply an easement, my clients would hawve the
opportunity to travel over that easement area, gated,
provided that the gates provide reasonable access to the
Loshes, and otherwise maintain that sasement to the extent
that the Loshes would continue to have reasonable access
to their Tract Reinke.

ARlong those lines, it appears from a reading from the
plat that the dominant tenement is Tract Reinke; the
servient tenement would be Lot 4. And what does that mean?

Oof course, it means the dominant tenement can obviously
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use the esasement area, but that the servient tenement
retains all the incidents of ownership ctherwise to that
land.

We also think that the easement i1s constrained by
what we see here as the use, and that would be for the
cwners of Tract Reinke. 20 that wouldn't extend to any
subdivisions of the land past that, nor would it include
commercial traffic as a private access easement, and
ceartainly it doesn't appear to create a public access
easament .

B0 along those lines, Your Honor, we would suggest,
you know, those items that we see that are on Paragraph
10 == or on Page 10 to 11. The other thing too would be I
know that there was an objection by the Loshes to
Paragraph 14 with the extinguishment. I think we can for
the purposes of today cross that out too. I think that
this — I don't know that, without an agreement, that that
would be an appropriate clause to place in there, Your
Honor .

And 15, of course, would be more proper for an
agreement rather than an order that would be issued by the
Court. It would be my suggestion —— or 1f we wera to —— if
the Court would rule in cur favor today, what I would
proposa doing is changing thess into conclusions of law

and basically findings of fact based mostly off cur
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complaint was laid cut in a way to basically structure
those conclusions of law and the exhibits in order to make
this more capable of a Jjudgment for Judgment on the
pleadings, because we are Jjust talking about the legal
ramifications of the filing of this plat and the
application of state law.

In this case it's different than some of the other
easement cases I've had where there's basically a history
of prior use and all of that, that goes along with that,
and how was it used in the past, who used it. All those
types of things we don't really have heres because this is
a really new development, a new road. And so I think we
can just basically loock at these documents and this plat
and decide as a matter of law and do a declaratory ruling
on the legal ramifications of this legal document .

I also understand that Mr. Losh was objecting to, you
know, any sort of injunction to that effect. ¥You know, I
don't know that it's necessary, Your Honor. If this Court
should rule in cur faver, I think the declaratory ruling
would be satisfactory, and the injunction wouldn't be
necessary provided that we'd be given the cpportunity te
place those conditions in an order that would be filed and
racorded with the register of deeds that would further
modify the conditions or the nature and esxtent of the

sasement that was platted on that Case Subdivision 4,
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which is seen in Exhibit 1.

With that in mind, ¥Your Honor, I know there was some
other conversations about, you know, back and forth
between the parties; about access and all this stuff, I'm
not going te get inte that because I don't think it's
necessary for this pure legal argument. And then unless
the Court wants to hear more about those, I am not going
to speak to those issues, Your Honor. Thank you.

THE COURT: Thank you. 5o, I've read all of your
submissions, and I understand probably some of those
things in the back-and=-forth you provided as a historical
note, because at the end of the day we're here on a purely
legal one. Sometimes that's hard when there's a lot of
history and personal stuff that goes along with things,
but one thing that Mr. Williams is absolutely right about
is I am here to rule on a legal issue.

80, you'wve heard him indicate a couple of basic
things, in my opinion, that certainly they don't di=sagree
or dispute that there's an easement that you have a right
to and that you're the dominant party and that they are
the secondary party, essentially. The guestion is: What is=s
it that we do as a matter of law to get this soclidified?

Thera is case law certainly in favor of what
Mr. Williams is talking about for his argument. The other

part of it that I would say before I hear from you on the
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legal i1ssues of the sasement i1tself and maybe the
proposals that have been made, to include striking some of
the things that you objected to, is that i1f we get to that
point; I don't see any legal need for an injunction. S0, I
kind of want to skip that part so we don't get held up on
the things that we probably all or that everybody agrees
about and just the things that aren't agreed to, if that
makes sense.

Bo, this would be yvour opportunity, either one of
vou, to make any argument that you wish based on what
Mr. Williams has said heres today. Perhaps, the things that
he's said have satisfied some of your chjections, and
we're to the point where we just need to get this, like he
says, legally in writing so that nobody has any guestion,
nobody has to go back and forth any more, that it i1s what
it is by way of a legal sasement.

80, to either one of you, this would be your
opportunity to respond to what Mr. Williams has said.
MR. RICHARD LOSH: Well, first, ¥Your Honor, I have a
question as to whether any legal agreement in terms of our
easement use and maintenance is necessary when it all --
when we'wve installed the driveway legally, and as far as I
can tell, it's in good shape. The Shaws have complained
about it to their attorney, and parhaps others, as being

unsafe. And when asked, you know, to specify what about it
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is unsafe, have not heard any response to that.

We believe in good relationships with neighbors. We
respect the land. We respect the property of others and
treat it as though we would want ours treated.

S0, just right off the bat we don't see a need for an
agreement ., If there's some condition that we —— some
instance where we might i1nterfere with their access
somehow, some way, or offend them in terms of how we may
not respect the property, then please just let us know
directly. I don't think we need legal action to adjust to
each other's preferences, and if there's any complaints,
Just to hear directly from the other property owner first.
Say, hello, this is your neighbor. I've got this concern
about how you use the esasement, what do you have to say
about that, instead of going through this legal process,
which takes a long time. There's no personal contact to
better the understanding between parties.

A lot of times you can meet with somebody and
understand more of where they're coming from and adjust
our perspectives and how we listen to the other person as
opposed to being, right off the bat, being defiance, being
against sach other if we're not in total agreemant. As
Mr. Williams seamed to suggest, vyou know, there's really
not a whole lot of disagresment in terms of our use of the

aasament .
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Since February 28th, which was before the complaint
was filed — and I believe they knew about it before the
complaint was filed, but I don't know, I can't prove it ——
basically the complaint, it did not state a case or
controversy worthy of the deliberation and intervention by
the Court. We concede that certainly we have no right to
limit your acceass and use of your property.

And the letter I think I wrote right after receiving
the complaint from Mr. Williams was, fine, you can £ill in
the ditches all you want, You can do whatever you wankt. We
have no ownership to that. That was my misunderstanding as
to the surface, somehow the dominant tenement being
rasponsible for. I cleared that up before they filed the
complaint, and I mentioned that in the letter.

My concern was why 1f they say, I believe in
Mr. Williams' —— one of his — I think Paragraph 26 of his
complaint was the intent of the Shaws was to allow for
proper ditches for drainage of the water away from the
roadway, the driveway. And the reason we wrote the letter
to the Shaws seemed to —— that occourred before the
complaint —— was why would they not put a culvert and
prasarve the function of the —— no response. The responsse
was basically a complaint.

But there is no real controversy in my mind, in

either of our minds. My wife and I treat the property of
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others as though 1t were our own, and we respect the
rights of others. So, to ask the Court to crder us in
somehow, some way, to do something that we're already
doing, it seems unnecessary. And quite frankly, Your
Honor, I have to say this, 1t seems like harassment. And I
mentioned that to Mr, Williams a couple times and the fact
that; you know, it causes anxiety. And no response. Ho
response.

And then this owner == and we feel sorry for her in
the loss of her husband, certainly, about that, but she's
had opportunity to meet with us. I've notified
Mr., Williams when we came up and asked that -—— was it six
months ago or a year ago == and offered to meet with
Ms. Shaw. Bnd, no, she preferred not to.

8o, you know, to have this agreement, supposedly
agreement, has got to have two sides. And how can we agree
to something when, number one, we don't feel like we're
getting any benefit from this so-called agreement. It's
supposed to be some sort of a contract over the use of
land. There's got to be a benefit to each side to have
congideration, in my mind.

But, you know, when we respeact the land, and there's
ne specific complaints about the road —— this is a general
sort of accusation that it's unsafe --— leaves me to wonder

what would happen if such an agreement were —— if these
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terms and conditions were agreed to by us, what would they
do next .

I mean, 1f there's any of those conditions that we
might wiclate, without an agreement; they have full access
to the courts to complain; a legal complaint that
so—and-so left trash or a vehicle parked on the driveway,
something like that. That's a simple legal -- if firat
they would ask: Well, did you contact the other party to
tell them that your car was parked illegally, or they
doen't like you throwing items on the driveway? Ho. Well,
this is all we're asking for is basic communication
between us and the Shaws.

THE COURT: One of the things == and I guess I'm going to
best describe what I see as happening here is I appreciate
your willingness, and I certainly have no reasocn to
question either of your intentions about the land or
ctherwise. My concern, in all candor, and it's no
disrespect, Mr. Williams, to your client, but clearly just
in your own words she has made it clear that she doesn't
necessarily want to work with you even though that is the
beat, moat logical way that people should handle things. I
don't disagree with yvou on that. I certainly don't
disagree that Ms. Shaw has the right to contact an
attorney and talk about the land from a legal perspective.

One of the things, guite frankly, that I see in
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having things more i1n writing as opposed to what you
suggest which would — wyou know, oftentimes pecple see the
law, and I respect that, as, hey, why can't we Jjust usa
common sense. Why do we have to complicate everything with
words and something that's signed.

One concern -— and I'm saying this te Mr. Williams,
and I understand hia elient 13 not here, and I respect the
fact that she has chosen not to come, and that 1a her
prerogative, she has repressntation == is even with what
vou're talking about, sir, I foresee a problem without
something that's more detailed in writing that actually at
the end of the day protects you as well.

ME. RICHARD LOSH: Could you be more specific, please.
THE COURT: Well, even in your example of, well, aif
there's a problem with the car on the road, or if there's
a problem with the road not being safe, they can just come
to me. Clearly, the history here which, you know, I'wve
indicated isn't important, but some of it is with what
you're asking the Court te not order and that there's no
reason to have court intervention. If I take your
responsive pleadings to their face, and I have no reason
to suggest, or nor has Mr. Williams suggested that you're
lying to the Court or misrepresenting anything to the
Court factually or otherwise, the bottom line is Ms. Shaw

doasn't want to have that relationship it appears. And
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Mr. Williams i1s nodding.

And so 1t comes down to a protection even for you to
have certain things laid ocut in writing so that —— you
know, you'wve just used the word "harassment" now, that you
believe that some of this has risen te the level of
harassment .

MR. RICHARRD LOSH: It feels that way.

THE COURT: Okay. And you get to feel that way if you
wish. I mean, that is == I'm not going to be here to tell
vou how you should or shouldn't feel, Heither should

Mr. Williams be able to tell you that,

But the simple answer is a legal document that sets
cut criteria = and T agree, I mean, I agree with your
cbhjections, and Mr. Williams honestly cleared up some of
the guestions that I had, because some of the paragraphs
that he suggested need to be stricken I would have
stricken regardless, because they're not applicable. And I
don't believe that there's anybody that could be the
person that subjectively or sbhjectively, for that matter,
could make a determination as to whether or not those
eriteria were met, and it would be putting people in a
place where you would not even be able to adhere to the
things that would be in writing.

Bo, you objected to some of the things. He addressed

thase., I had notes before T came in hera that I think, for
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example, Paragraph 2, Paragraph &, Paragraph 14 and
Paragraph 15 should never be considered under these
circumstances because you don't have two people that are
trying to get along with each other.

I understamnd your efforte. Ma. Shaw has made 1t
perfectly clear that that's not what she wants. She
doeasn't want to talk to you folks. Bhe dosan't want to sit
down and have a conversation with you folks. I don't blame
yvou folks for that. I think somestimes people just have
different ways of life,

I also think that Ms. Shaw, in all candor, moving
forward in the future -—— I don't want to speak to her -- I
Just know that I saw her that day, and what has happened
in the last year has been something that I don't know that
Ms. Shaw will probably sver want to have a conversation
with you about what's the best for the road, and I think
that she will probably always take an approach that she
will go through an attorney, and that's her right.

So what Mr. Williams is asking here is that the Court
make a declaration, essentially, for what you're both
saying; what you would want to sit down and have a
conversation about; what she doesn't want to sit down and
have a conversation about, but that both of you leave
with, in writing, of what's required under the law for you

to maintain and have this sasaemant .
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MR. RICHARD LOSH: I'm sorry, Your Honor. It's reguired by
law to have an agreement?

THE COURT: Well, we're mincing words here, because you
guys clearly don't have an agreement ——

MR. RICHARD LOSH: I'm sorry, I misunderstood.

THE COURT: -— or we wouldn't be here,

MR. RICHARD LOSH: Okay.

THE COURT: 1T mean a declaration that it is in writing as
to what the criteria is that both parties would have to
meet under the law in maintaining the sasement. I
apologize for using the word "agreement." Clearly ==
clearly, you don't have an agreement or we wouldn't be
sitting here.

MR. RICHARD LOSH: Well, no, my guestion was: Does the law
require that we have an agreement as to the use and
maintenance of the easement?

THE COURT: Ho, and I'm telling you that's not what 1is
suggested here. Mr. Williams is asking that a declaration
be made under the law for the criteria of the law, that
there's something in writing that's recorded at the
register of deeds o that no one has any question about
what the obligation is. It isn't about an agreasmant .

MR. RICHARD LOSH: Would it be fair to ask that we
negotiate the agresment?

THE COURT: T think Mr. Williams has, vou know, perhaps,
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offered that, but he's asking today as a matter of law
that it be set forth.

¥You know, the only other thing that —— I'm here. I
came down here,. If you guys want to have a conversation ——
you know, part of me, gquite frankly, I'll say this te both
of you —— I think you're actually closer te an agreement
than either one of you think, because I think what has
happened is you really want to kind of do it by way of a
gentlemen®s agreement, handshake, we all need to be
raspect ful of sach other's property, And you don't have a
willing party to do that on the cther side; therefore,
that can never eaxist,

But the criteria, I mean, I'm certainly willing to
give you a few minutes to wisit, because i1f we reduce it
—— 1f it's reduced to writing regardless, and the
declaration is made by law that this is what it is, and
these are the responsibilities, I don't have a problem
with two people sitting down and visiting about that.

How, Mr. Williame, if you're unwilling to do that
because you don't have your client's say about it, that'sa
a diffioult spot for you to be in.

MR. WILLIAMS: Your Honor, I do have my client's say in
this regard. We did try to come to an agreement on several
cocasions. I spoke with her, and she said, T Jjust want

this declared by the Court, and I'll live by whatever the
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Court decides.
THE COURT: So, can you tell me —— let's just, perhaps, do
it this way. The example on that Page 10 and 11 that
Mr. Williams has set forth.
MR. RICHARD LOSH: Okay.
THE COURT: T guess I'm choosing your words. You said
Pexample.” Is that accurate?
MR. RICHARD LOSH: I'm sorry. What are the conditions that
Mr. Williams is suggesting be sliminated or reconsidered?
THE COURT: Do you have that in front of you?
MR. RICHARD LOSH: I'wve got the list of the terms.
THE COURT: Mr. Williams, and correct me if I'm wrong, but
he's suggested that NHumber 2 be stricken.

Could you reiterate what wyou suggested with Paragraph
Humber 67
MR. WILLIAMS: Probably just amend Paragraph 6 to state
that the Losh property, Tract Reinke, has the duty to
maintain the easement area as the dominant tenement; and
that, essentially, that the Tract 4 in this instance, the
Shaw property, would also have the ability to maintain and
repair the easement area as it follows over and across Lot
q,

I balieve in one of the cases we cited indicated that
to the axtent that esither party has some axtracrdinary use

of that property by which there was damage; for instance,
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if he might have construction wvehicles or other heawvy
equipment on it, that whoever was responsible for that
would be liable to repair that damage, ¥Your Honor.
THE COURT: All right. I'll get back to that in a second.

You suggested that 14 and 15 be eliminated
altogether?
MR, WILLIAMS: That's correct, Your Honor.
THE COURT: Yes, sir,
MR. RICHARD LOSH: I'd respectfully request the
cppoartunity to negotiate be resumed, We had a negotiation
going, and it lasted for several weeks. We had an attorney
get to a certain point. And a lot of it is buried in the
language, Your Honor, in my humble opinion; that no
contract or agreement can perfectly predict what the
future as to past.

And we don't know what the conditions are like.
Mr. Williams has misrepresented certain things about
Ms. Shaw in his briefs; the fact that she's apparently not
a resident, and yet he stated so, and the fact that the
house is under construction, which it's not. We were just
there. It's vacant land atill. You know, some
mischaracterizations that can be persuasive.

And the language in the agreement that we're either
going to sign or is apparently going to be ordered by Your

Honor I think is very important, and I think we need an
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opportunity to review i1t and then consent to 1t, 2f it's
deemed fair by ¥Your Honor. I don't think we should decide
this right now.

THE COURT: Well ——

MR. RICHARD LOSH: T mean, if we're going to be forced to
accept an order from the Court on maintenance, I

reapect fully reguest the opportunity teo participate and
follow the provisions of the sections of the Restateme=nt
of the Law of Property Third Edition that very concisely
put it out, and that is not reflected in these conditions.
THE COURT: Well, that's for you to argue today then,
because the purpose of today was to be heard on this
motion, And Mr, Williams has now indicated, sven at my
prompting, that his client does not wish to negotiate, and
I'm not going to order negotiations when she's not a
willing participant. It seems toc be a futile effort if she
doesn't want to negotiate. S0 we're here to make a Court
order .

MR. RICHARD LOSH: Okay. So, in other words, my
understanding is then you want to keep --—

THE COURT: Well, let's do it this way.

MR. RICHARD LOSH: -- Section 1.

THE COURT : Let's just talk about — Jlet's just talk
about each of these sections.

MR. RICHARD LOSH: Right. Good idea.
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THE COURT: So, Mumber 1. What, if any, objection do you
have to Number 17

MR. RICHARD LOSH: Well, first off the driveway 1s already
installed, and its location is not according to this
specification. And then with all that, dimensions are not
accurate; basically, the fact that it doesn't — it's

not —— it doesn't accurately describe the location.

THE COURT: So you don't disagree with the spirit of what
it says, but the location is not accurate?

MR. RICHARD LOSH: BRight, I mean, we would have to measure
to ses how far it is from the fenceline, from the property
line.

THE COURT: Do you disagree, Mr, Williams, that perhaps ==
Jjust a second —— that, perhaps, the measurements need to
bae — if I'm ordering this, if I'm going to grant your
motion regarding a declaratory action here, which I'm not
granting an injunction 1f T do this —— he is saying that
that's not accurate. 5o what -=— I'm not signing something
or adopting something that doesn't have the right
measurensnts or recitation of what it indicates.

S0 fixing that, Mr. Williams, do you have any
obhjection that that should be an accurate depiction of
what the actual easement and driveway is as it exists
today?

MR. WILLIAMS: HNo abjection to that, Your Honor, What I
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would say i1s for the purposes of getting this done and
accomplished that we would simply strike the second
sentence that reads: "The road surface itself shall be 10
feet from the property line of Lot 4 and may not be less
than 12 feet in width.” Strike that entirely out of that
paragraph, leaving the remainder the same.

THE COURT: All right. So he's getting rid of any
dimensions at all.

MER. RICHARD LOSH: That helps.

THE COURT: Okay. S0 if you cross out == if you cross out
the word: "The road surface itself," and cross it all the
way out to "width pericd, " are you satisfied that that is
what is coccurring or has occurred as you sit here today?
MR. RICHARD LOSH: That's —— that sounds better to me,
¥our Honor. My guestion to you is also: Is this proposed
order going to be effective against Ms. Shaw or the Shaw
property as well as us? It shall be maintained. "... shall
be along a maintained road ..." Okay. I'm sorry. I'll
withdraw any objection.

THE COURT: ©Okay. And just so you understand, the
declaration that the Shaw Trust is asking the Court to
make — Mr. Williams, you can correct ma if I'm putting
words in your mouth as far as the legal argument and the
case authority in the State of South Dakota — would

essentially lay out, but by way of order, what is required
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under the law of the State of South Dakota for both the
doeminant and subserv —

MR. RICHARD LOSH: Subservient.

THE COURT: Thank you. Me, I -— it's late in the day, and
I had a big hearing this morning too, so I'm on two
different tracks here. Lays out what the chbligations are
in writing. That's basically all Mr. Williams is asking
for 1s that 1 reduce to an order what is required under
the law.

MR. RICHARD LOSH: By both parties,

THE COURT: By both parties.

MR. RICHARD LOSH: Very good,

THE COURT: Yes. So are you satisfied, if the sentence is
stricken, that Wumber 1 1s appropriate?

MER. RICHARD LOSH: Yes, ma'am. Yes, Your Honor.

THE COURT: All right. Humber 2 has been reguested by

Mr. Williams to be stricken.

MR. RICHARD LOSH: That's fine by us.

THE COURT: Okay. So Mumber 2, I'll let you kind of peruse
cver that quick.

MR. RICHARD LOSH: We have no problems with the first
sentence. The other language in here is unnecessarcy. It
depands on the definitions of commercial, for example. And
what business is it whether or not we choose to subdivide?

That is none of the business of —- that's our property.
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MR. WILLIAMS: Your Honor, I think the esasement 1tself
limits i1t to the — 1t's for the owners of Tract Reinke.
To the extent that that lot 15 subdivided, i1t would have
to be replatted. There would ne longer be the Tract Reinke
as it exists teday on this plat. And so the easement use
would be expanded past what we see here for Tract Reinke
to Tract A and B or however it should be subdivided. The
language on this seems to limit it to Tract Reinke as
currently platted.

THE COURT: Well, you could limit it to Tract Beinkes as
it's currently platted, because if thess folks decide to
subdivide they to have to deal with the consequences by
way of the register of deeds and notice to your client
regardless. T think the concern here is that you're
prohibiting use of this property that — that he's saying
I'll deal with the ramifications if I deal with the
ramifications, but you don't get to tell me what I can do
with my property. I mean, those ramifications speak for
themselves.

MR. WILLIAMS: Right. I agree, ¥Your Honor. I think one is,
froem a purely legal perspective, if we're going to
construe this document, the four corners, the esasement
provides, you know, private access to Tract Beinke, and I
think that's all we're trying to say.

THE OCOIUTRT: And ——
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MR. WILLTAMS: And wa —

THE COURT: Go ahead.

MR. WILLIAMS: I'm sorry, Your Honor, go ahead.

THE COURT: I was just geoing to say I agree. I mean, you
can't, guite frankly, eliminate all of that, because the
easement 1s specifically as it is platted for Tract
Beinke.

MR. RICHARD LOSH: Understood.

THE COURT: So what I == and I think that satisfies your
concern, Mr. Williams, if the period goes at Tract Reinke,
period, without the prohibition of subdiwviding.

MR, WILLIAMS: So, Your Honor, I guess in light of that,
what if we just strike the == amend the last sentence:
"The sasement may only serve" —

THE COURT: To Tract Beinke as it 1s platted as of today's
date,

MR. REICHARD LOSH: I have a suggestion.

HMR. WILLIAMS: Yes, Your Honor.

THE COURT: Let him finish, and then I'll take your
suggestion.

MR. WILLIAMS: T wouldn't have any objection to that. We
can strike the subdivision language.

THE COURT: Mr. Losh.

MR. RICHARD LOSH: I'm sorry. He didn't ocbject to what you

gaid, which was?
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THE COURT: Essentially, that it would read: "The esasement
may only serve" —

MR. RICHARD LOSH: What we could do i1s put Tract Reinke at
the end of the first sentence instead of that other stuff.
We could say, Humber 3, our thought 1s: "This sasement
shall be for the purpose of permitting grantees, their
social guests, or business invitees, acceas for ingress
and egress across the established roadway to Tract
Reinke . "

In other words, at the end of the first sentence we
tack on!: "Across the sstablished roadway to Tract Beinke."
Then we wouldn't need any of the other stuff.

THE COURT: Well, T guess I'd view that a little bit
differently, but Mr. Williams.

MR. WILLIAMS: I think it's kind of mixing two concepts.
One of them is the legal concept that the sasement is only
for access to Tract Reinke, and the other one is who can
use Tract Reinke.

S0, I would go back to just saying that final
sentence in that Paragraph 3 would read: "The sasement may
only serve Tract RBeinke, " period, and then strike: "which,
for the purposes of this agresment, may not be
subdivided. "

THE COURT: &All right., I do think we need a separate

santencea., I don't think you can just add Tract Reinke onto
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it, because you have to specify the esasement. And so if
the easement says it may only serve Tract Beinke, then
that satisfies their concern, which guite frankly under
the law you would not be able to subdivide unless you go
through the proper channels to subdivide, which could
affect, guite frankly, how —— it could in the long run
affect how that easement is used legally.

MR. RICHARD LOSH: Okay.

THE COURT: That's not for today. What I'm hearing you say
is you don't want the Shaws to tell you what you can do
with your property. You recognize that legally if you
decided to do that, there may be some ramifications to
this sasement, and you could possibly be exposed to a
lawsuit because of this esasement, whether I sign an order
or not, 1f it's misused in any way — or 1if it's misused
in any way.

MR. BRICHARD LOSH: Okay.

THE COURT: But it would take the language out that has
them telling you what you can do with your property.

MR. RICHARD LOSH: Okay. Then the other part is -— I'm
sorcy, you had something.

M5. CAROL BIEWICE-LOSH: I do. I would like to have the
tarm "commercial® better defined as far as —— first of
all, we don't have any intention of subdividing that

property. It's not a large enocugh lot that —-— so,
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futuristically, that's not something that's in our plan.

But for commercial, I don't know what that all
entails. What 1f I wanted to build another structure, a
second structure on the property without subdiwviding it,
and use 1t as a guesthouse or BEE or something of that
pature. And then -— and then sometimes my husband does
gome work from home., And I'm still a —— I =still have a
license to practice as a RN in a pretty high degree, and
so I might want to do some consulting services or
whatever .
THE COURT: Well, I guess my question to you,
Mr. Williams, would be how does that not be included, or
what is the concern by way of the commercial use language
that would not include their examples here that would fall
under invitess?
MR. WILLIAMS: Your Honor, I think the only concern is,
you know, the nature of I think real commercial use in
terms of like an industrial thing where you have truck
traffic or something on that road traveling through Lot 4.
I don't, you know, consider an Airbnb to be commercial. T
think the Supreme Court has determined that to be
residential in nature.

And I think for — and I can't speak for Custer,
because I'm not sure what their — I don't actually think

they have zoning ordinances in Custer, but nonetheless,
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maybe somse type of homes businesses and all that stuff
aren't actually considered commercial-type uses when you
have them in a residential area. And what we have here is
chviocusly platted lots that appear to be intended for
residential use.
MR. RICHARD LOSH: So why do we need the language then?
THE COURT: Well, in the event somebody decided they
wanted to build a hotel. I mean ——
MS. CAROL BIEWICE=LOSH: You know, there's an idea.
THE COURT: Well, I mean, you folks alsc have to
understand that when we'res talking about not being able to
anticipate the realm of possibilities, if, you know, if
what 's represented here today, which Mr. Williams said,
you know, all of those things would fall under residential
use like an Airbnb and the nursing situation. I'm not
suggesting you folks are nefarious. I don't want you to
take this wrong when I say this, but oftentimes the
language has to be included because if you were to decide,
well, you know what, Custer doesn't do this, Custer
doesn't do that. T think we're going to take our chances
and put a sixplex on there and see if somebody catches us
for that.

I think the goal on the commercial use is that you
don't have big trucks driving up and down the road; that,

you know, decide maybe yvou want to build a distillery
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there, for example. I'm not saying that that — I know as
you sit here today those aren't your intentions, but I
would be out of a jJob 1f everybody followed exactly what
their intentions were today as opposed to what 10 years
down the road loocks like.
M3, CAROL BIEWICE-LOSH: Well, if I may. I understand that
futuristically we don't always know. I mean, obviously,
Just in the case of Mr. Shaw's demise. I'm sure that
wasn't anything that they had anticipated at that time.
If we sell the property, then these guidelines or
whatever you call them, restrictions ==
MR. RICHARD LOSH: Covenants,
MS. CAROL BIEWICE-LOSH: == covenants would apply to new
homeowners. And so I think that's just something that ——
THE COURT: Well, I understand your concern. I'm going to
leave the "commercial” language in there.
MR. RICHARD LOSH: Could we gualify the "commercial," Your
Honor, just qualify it a bit, commercial with large
vehicles.
THE COURT: Ho, because a commercial —— a hotel or an
eightplex is not big, large vehicles. That's a lot of
traffic is what — it isn’'t Just about big vehicles. I'm
giving yvou a lot of hypotheticals here, and I understand
that .

And I take vou to yvour word, but if you sall the
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property, and somebody does something different, that's
not protected under here. And I think some of this stuff
that you might be —— and I understand you want to bea a
good neighbor —— taking this personally to you. This is
also loocking forward in the future. So I'm leaving the
"commercial” language in there.

Mr. Williams ias here on record. You can order the
transcript if you want. The South Dakota Supreme Court has
spoken about Airbnbs and other type of residential ==
M5. CAROL BIEWICE-LOSH: Use,

THE COURT: == use that your suggestions here would not be
in viclation of this sasement.

MR. RICHARD LOSH: Okay.

THE COURT: So 3 would read: "This easement shall be for
the purposes of permitting grantees, their social guests,
or business invitees, access for ingress and egress across
the established roadway. The esasement may not be used for
commercial purposes. The sasement may only serve Tract
Beinke. "

Mr. Williams, are you good with that¥
ME. WILLIAMS: I'm good with that. T would also just
notice, and I didn't pick this up sarlier, it also
includes "business invitees," so that may alleviate somes
of those concerns.

THE COURT: Well, that's why I asked, but I alsc think
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when you're looking towards the future 1f somebody decides
to do something different.

MR. WILLIAMS: And that's why I'm happy to have
"commercial” remain in that language also, Your Honor.

THE COURT: All right. S0 -— and certainly your obhjections
are noted on this record about the "commercial” part. That
stays preserved.

MS. CAROL BIEWICE-LOSH: If I may just add one other thing
on that is throughout the years == and that land has been
in my family since the 'Tls —— during that time, you know,
there's a lot of seasonal workers that come here, work in
the State Park or whatever, and so if -= I would feel that
we would be at liberty to rent that property as well too.
THE COURT: Well, if vou're renting, like, an Rirbnb type
of thing. You couldn't rent it as a campground.

MS. CAROL BIEWICE-LOSH: Ho, I'm not suggesting that. But
do you understand, I mean ——

THE COURT: Well, "business invitees,” I think you need to
listen te the words. If you have invited someone that's
going to rent a room in your house, that is covered on
thiz,

MS. CAROL BIEWICE-LOSH: Okay,

THE COURT: Where you might end up with some problems is
if you have 45 pecople coming and going on that road,

bacause vyou've decided yvou'd like to welcome the whole
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group of people that came from Ecuador to your home, I'm
going to tell yvou, you might have a problem, because
that's unnecessary use of that road.

M3. CAROL BIEWICE-LOSH: Ho, I understand.

THE COURT: All right.

MR. RICHARD LOSH: Thank you.

THE COURT: All right. Mumber 4, if you could take a look
at that. And that encompasses all of the things that we
talked about, vou know, an sasement is not for public use.
MR. RICHARD LOSH: We understand that.

THE COURT: So that's pretty general language, but I'll
give you a second to read it all.

MS. CAROL BIEWICE-LOSH: When you use == when the term
fpublic use® is used or "general public,” who is the
general public?

THE COURT: Anybody who 1s not invited to your home.

MS. CAROL BIEWICKE-LOSH: That — pardon me?

THE COURT: Anybody who doesn't fall into the category of
Humber 3.

MS. CAROL BIEWICK-LOSH: Okay. S0 if —— having a garage
sale, that sort of thing, I'd be at liberty to do that?
THE COURT: You could do that, but probably not 365 days
straight, that might be excessive; but if you're going to
do that twice a year or three times a year, I don't sea

that that is prohibited.

Carocl Johnsen, Court Reporter, EPR
APP 076




10

11

12

13

14

15

16

17

1B

15

20

21

22

23

24

25

40

This is more from the standpoint that, for example,
1f you decided you wanted to set up a lemonade stand and
have fireworks at your home, and you're going to open up
the road to 400 people to bring their lawn chairs to your
house. I don't know 1f Ma. Shaw would ever find that out,
but 1f the road was damaged after a period of time, and
there waa all kinds of debris or something on it, and she
happened to be home on the 4th of July or she happened to
be there on the 4th of July, that might be the general
public that you have invited to say, everybody bring their
lawn chairs to my home and watch the fireworks.

MS., CAROL BIEWICE-LOSH: And just my last point on this is
cur property doess require some additional work right now,
some tree clearing, that sort of thing, and that may
involve —

THE COURT: Those would be business inwvitees in Paragraph
3, because you'wve hired them, you'wve invited them to your
property. That is not in dispute.

M3. CAROL BIEWICK-LOSH: Okay. I just want to make sure.
THE COURT: Yeah.

MER. RICHARD LOSH: Thank you, ¥Your Honor.

THE COURT: So Humber 4 is walid under the law.

Humber 5, Any questions, concerns or comments thera?
MR. RICHARD LOSH: In my responsa, I don't know if that

made sense to vou, but we had concerns that the Shaws may
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decide to reconstruct the driveway in their own fashion,
in their own way, with their own materials. They hawve that
right as far as I can tell, in which case there may be
possible negligence that happens on their part. And 1f
there is an accident that results from that, I don't know
who should defend that claim.

THE COURT: Mr. Williama, any clarification teo that end? I
don't — I mean, 1f Ms. Shaw or any family member of the
Shaw Trust were to exercise their rights under the legal
sasement as the secondary easement holder, the same would
ring true for them and anyone they would bring into the
property in the same manner.

MR. WILLIAMS: Right. Your Honor, if it would make
everybody feel better, I think we can —— the provision
that: "Grantees shall not be responsible for any injuries
or damages suffered by grantees' social guests and
business invitees based solely on the negligence of
grantor."

So that would mean then if the grantor was negligent,
the grantees wouldn't be held responsible for that
negligence.

THE COURT: So you're basically making the conditions
raciprocal?
MR. WILLIAMS: Essentially, saying that basically it's a

== other than the indemnification, the hold harmless
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clause, i1t just would say that 1f the Shaws i1n this
instance, based on their socle negligence, there was harm
to the Loshes or their inviteses, that the Loshes would not
be responsible for that.
THE COURT: So that answers your question about in the
event that —— I mean, one guestion that you had, 1f I'm
understanding it correctly, is what happens, though, under
the circumstance that the Shaws exercise their right to
fix or maintain something, and there's something wrong
with that, let's say, a culvert or a gate or something
like that, that they chose to exercise as the secondary
sasement holder. Then they, the Loshes, should not be
rasponsible for any construction or maintenance and any of
the negligence or deficiencies that could possibly be
assumed to that work by the Shaws.

Is that part of what I'm hearing?
MR. REICHARD LOSH: I — I agree with what you Jjust said,
Your Honor. I just have trouble following it. I think it's
got =o many words. It can be tricky to pecple like me to
understanding correctly, and I think if we could simplify
it and say that the Shaws agree to indemnify the Loshes
for any harm resulting from —— the same language would
apply to them as applies to us.

But in their case —— in our case the driveway is

already there. 50 anyvthing that happens now that somebody
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complains about, they can't — we would agree to indemnify
the Shaws, no problem with that. We'we got homeowners'
inaurance that would cover it, all that sort of thing. But
we Juast have guestions as to 1if and when, and I believe
they will, make changes to the driveway, and then that
becomes somewhat their burden to indemnify us.

THE COURT: And Mr. Williams -9just agreed to that; for work
that the Shaws would do in exercising their rights,

MR. RICHARD LOSH: If we could simplify that somshow, it
would be a lot == it would be very helpful.

MR. WILLIAMS: Your Honor, I think in a way == I think thes
writing that I could — one way to do this would be to
submit it in proposed findings where it's more clear., Somes
of the indemnification clauses that I'wve used for the
State has the language, you know, the State 13 held
harmless and whatever for these accidents, except for if
the injury or damage 1s the result of the, solely, of the
negligence of the State. So it's -— that's what I'm trying
to incorporate inte this is basically this hold harmless
and indemnification provision wouldn't apply if the
negligence was on the part of the Shaws.

MR. RICHARD LOSH: We don't see any —— that's why —-—

THE COURT: Wall, and here's ultimately what's going to
happen, sir. By the time we're done herea, Mr. Williams is

going to put this reduced to a proposed finding and ordear
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for my signature, which then you have the ability to look
through and say, walt a minute, that's not what we talked
about. These are the objections I have to this. This is
how we change ikb.

When we leave here today we're going to have a set, a
working set, of the generalities that everybody has
egssentially gotten their objections noted; I've made my
findings. For example, about the commercial language, that
will be in there. Your objection is presecved.

Mr, Williams is going to put together that language
that you're talking about so that you can study it and
kind of digest it, because the reason that he and I are
being a little careful with our words here is because
holding somebody harmless of indemnity is a pretty broad
lagal term, and I don't want to make i1t more complicated
than it needs to be. And he's acknowledging your cbjection
and your concern, and he's going to incorporate that by
way of example into that finding.

MR. RICHARD LOSH: Thank you, ¥Your Honor.

THE COURT: And if it's not what you think it is -—- once
he proposes that order when we're done here, you have five
days to respond in writing of, you know, I agres that this
ocrder locks good to me. You know, my objections that I had
at the hearing, they're preserved, but as to the form that

wa left here for, I agree that this is what it was; or,
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no, Humber 5 is not at all what I agreed to, this 13 my
cbhjection. Then ultimately I decide what the language 1is
bafore I sign it.

MR. RICHARD LOSH: Okay. I understand. The five days 1s a
little tricky for us because not sure about the mail
SErVLoe .

THE COURT: Well, you guys can get together and, perhaps,
email it to you by way of the proposed findings so that he
has it, and we can expedite this.

MR. WILLIAMS: I'd be happy to email it, Your Honor.

MR. RICHARD LOSH: T think that should work.

THE COURT: Okay. So with those changes that you'll see in
the proposed, we'll move on.

Number &, 1f you could, Mr. Williams, reiterate what
your suggestion is by way of the reading with the changes.
MR. WILLIAMS: Your Honor, I think what we would do —
and, you know, my client's life has changed. I don't know
what her plans are for this land any more. So part of the
purpose of this declaratory judgment is just to get this
on record so that if there was something to come up in the
future that the parties would know what they were getting
into right off the bat.

Bo, I don't == I don't think that the law requires
shared upkeap of the maintenance of the sasement. 5o I

would strike that first sentence. In my reading of the

Carocl Johnsen, Court Reporter, EPR
APP (152




10

11

12

13

14

15

16

17

1B

15

20

21

22

23

24

25

46

casa law it reguires the dominant tenement to maintain
that easement, and so without an agreement i1t would just
be stating what the law i1s. We would cross off that first
sentence .

The second sentence -——

THE COURT: Well, T think under the circumstances it's
Jjust an appropriate statement of the law i= that the
dominant holder of the easement is responsible for general
maintenances.

MR. WILLIAMS: Yes, I think that's right. So what I think
maybe we should do is strike everything then == you know,
start with that, what the Court just said, the dominant
tenement is responsible for the maintenance and then skip
down to — cross everything out down to, "However, " that,
you know, if there's an extracrdinary use, damages the
easement through negligence or extracordinary use, that
party will repair the damage at their own expense.

I think that that —- you know, it reads: "However, in
the event that any party, its successors, invitess, or
assigns damages the easement through negligence or
extraordinary use of the easement, that party will repair
the damage at thelir own expeansa.”

I think that goes both ways, basically saying if wvou
damage the saseament, it seems only fair that whoever

damages it fixes it. So I would start with that, and then
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I think we can strike the last sentence and just leave it
at that.

Basically, the beginning of that then would be: "The
dominant tenement"” -— or I can rephrase that in the
findings —— "The dominant tenement is responsible for the
maintenance of the sasement area,” and then start with,
"However, " that sentence that I just read into the record.
THE COURT: So it will just be two sentences.

Yes, ma'am.

MS. CAROL BIEWICE-LOSH: I don't know if it's in here
further down, and I'm just not sesing it yet, but the
maintenance work that's done on the sasement, whether it
be done by the Shaws or by us, one, I think we have to
ensure that there is access to their property and to our
property in the event that there needs to be an emergency
wvehicle brought to the property or whatever.

THE COURT: Well, there's language that says there can be
no interference at any time with the other person’'s
enjoyment of the sasement .

MS. CAROL BIEWICK-LOSH: So, in that event, say a portion
of the road had to be sectioned off for whatever reason,
would there be an alternate route to get around that?

THE COURT: The language says that no one can interfere
with somebody else’'s enjoyment. 5o if they were going to

do something like that, the answer would be, ves. The same
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thing with you. If you were to do something that would
interfere with theirs, even 1f it's by way of maintenance,
that language speaks for i1tself that no one can interfere
otherwise.

Bo 1f there is some type of construction, then, yes,
they will have to build some temporary road so an
emergency vehicle can get back there, or you can enjoy
your driveway. That's implied. We're not going teo start
saying: In the svent that the roads are broken up there
has to be —— it says down the way, if I recall correctly,
that neither party can interfere with the other person's
anjoyment of the sasement.

MR. WILLIAMS: Your Honor, I think that's just a correct
statement of the law in general too, and I believe it also
is shown in Paragraph 9.

THE COURT: Yes, that would answer your gquestion.

M3. CAROL BIEWICE-LOSH: Okay. Thank you for that. I
just =— I just know that we did have a past experience
where a fire vehicle was not able to get up te ocur
property -—-=

ME. RICHARD LOSH: That was a different situation.

MS. CAROL BIEWICK-LOSH: -- in a reasconable amount of
time .

MR. RICHARD LOSH: That was a different situation.

MS. CAROL BIEWICE-LOSH: Well, I know it's a different

Carocl Johnsen, Court Reporter, EPR
APP (185




10

11

12

13

14

15

16

17

1B

15

20

21

22

23

24

25

49

situation.

THE COURT: I can't get every single situation.

MS. CAROCL BIEWICE-LDSH: HNo, I understand. That's one that
comes to my mind.

THE COURT: 0Okay. Hang on. I'd like to get back to 6,
becanse they're going to close the courthouse here in
about 25 minutes.

M3, CAROL BIEWICE-LOSH: Oh.

THE COURT: So I'd like to get back to 6. 6 reads that:
"The dominant tenesment is responsible for the general
maintenance.” That will be the first ssntence.

The second sentence will start where it says:
"However, in the event that any party, its successors,
invitees, or assigns damages the sasement through
negligence or extracrdinary use of the sasement, that
party will repair the damage at their own expense." That's
reciprocal language that goes both ways.

And then everything else will go away in that
paragraph .

MR. RICHARD LOSH: Thank you.

THE COURT: Are you good with that, Mr. Williams?

MR. WILLIAMS: Yes, Your Honor,

THE COURT: NHumber 7. Is there any issue with that?
MR. RICHARD LOSH: Well, not a legal issuas, I supposa,

It's certainly, I guess, the law as it would seem anyway,
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and 1t's kind of imsulting to somehow ——
THE COURT: I know that a lot of this stuff i1s probably
personally imsulting to you.
ME. RICHARRD LOZH: If it's necessary;, we could move on,
and we'll be happy to abide by that.
THE COURT: OQuite frankly, the language is kind of what T
refer to as the one-guy rule. Somebody did it, and that'a
why we have to put it in to protect everybody. It's not a
personal indictment against you and whether or not you
would do that, It may, guite frankly, be more applicable
to somebody who bought the property; or if the Shaws sold
the property, vou might be very grateful that that
language is in there,.

S0, Humber 8.
ME. RICHARD LOSH: Mo cbjection here.
THE COURT: & is good.

Hunber 9. We just talked about that.
MR. RICHARD LOSH: I think we alsco have that right for
other maintenance. Wouldn't that be included?
THE COURT: HNumber 97
ME. RICHARD LOSH: Where it says: "Grantors further
spacifically reserve the right to fine—grade the road
surface as needed and to remove sSnow as necessary."

I think we also have that right as sasemeant holders.

Is that not --
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MR. WILLIARMS: That's correct, Your Honor. That's probably
covered in the maintenance of the esasement.

MR. RICHARD LOSH: So i1f we could just add: "Grantors and
grantees further specifically ..." Put "Grantors and
grantees . "

THE COURT: Sure. Will you add that, Mr. Williams.

MR, WILLIAMS: ¥Yea. Then, Your Honor; may I add one word
toe that?

THE COURT: Yes.

MR. WILLIAMS: "Grantors and grantees reserve the right to
use and maintain the sasement area."

THE COURT: Yes.

MR. WILLIAMS: Thank you.

THE COURT: If we're going to put it in one place, we
should put it in both.

MR. RICHARD LOSH: Very good.

THE COURT: Humber 10. I believe that covers pretty much
everyone. The easement itself speaks for itself.

MR. RICHARD LOSH: So when it says: "This easement shall
include the right ..." That would be the right for both of
us?

THE COURT: That's a general statement. Yes, that's the
right for beth of you, because you'll see that it doesn't
spaclify one way or the other. It's the sasement and the

language of the law itself by the nature of the actual
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easameant .

MER. BEICHARD LOSH: So we don't need to clarify it and say
both parties. Okay. Very good. Thank you.

THE COURT: Humber 11. That's ancther suggestion that it
Just talks about "the easement,"” so 1t applies to both
parties.

MR. RICHARD LOSH: We have no obhjection.

THE COURT: 12Z.

MR. RICHARD LOSH: It's cbwviocusly moot right now. It is
fenced and gated, I think we can probably eliminate it .
MR. WILLIAMS: May I == the hope of this is that these
things run with the land and so that future owners, if
this land is sold, will see these things in the file with
the register of deeds, and we think that's important. It
is a statement of the law as it is.

Some of the things that we're arguing about today,
we're arguing about because they weren't known to one
party or the other originally. 5o I think it's important
to keep that in there. It's just an accurate statement of
the law.

THE COURT: Tt is —— I mean, that's how the law iz stated.
MR. RICHARD LOSH: I'm sorry. The law is stated that it
has to ba fenced, that's fine — or it can be fenced,
That's fine. It is fenced and gated, so wa certainly can't

chject to it.
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THE COURT: True. But if, let's say, for example, the
Shaws, before they sell 1it, take it down. Somebody 10
years from now may want to know that they can fence or
gate it. This is preplanning too.

MR. RICHARD LOSH: I do ocbject to the last sentence, to
include: "Grantees will be responsible to ensure the gates
along the sasement are closed ..." We're not responsible
to ensure when we're not here and not using the gates. So
I think we can == we would object to the sentence.

THE COURT: Well --

MR. RICHARD LOSH: We can include a sentence which would
say: "We'll make every reasonable effort.”

THE COURT: I think what he's concerned about is if
something happens, and they're gone for three months in
the winter, for example, and the gate gets opened through
no fault of their own when both parties are not primarily
living here. I think the language then should just read
that you would ensure to the best of your ability.

MR. RICHARD LOSH: "We will make every reasonable effort
to ensure that the gates are kept closed and secure.”

THE COURT: "Every reasonable effort to ensure. "

M5. CAROL BIEWICE-LOSH: If T may add, tha gates are
already there, and the way that —-- they put in the gates
they want, and so I think it's up to them to snsure that

those gates remain functional and not prone to —— you know
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what I'm — to any circumstance that would make the gates
inclined to not function properly.

THE COURT: ©Okay. Work with me for a second, becausea
there's language in there that says any improvements or
any maintenance that they make, that I would consider the
gate te fall under that, they have to maintain.

MR, WILLIAMS: ¥Yeah., ¥our Honor, I alsc think that the law
says that they can put gates on it, but they have to
snsure that it remains accessible to the Loshes.

o they'll be required to, you know, not padlock it or,
yvou know, not jimmy rig it in a way that would prevent
ACCHES

THE COURT: But that they also make them working gates. So
if the gate falls apart, for example, and it's got three
pieces hanging out of it that could scratch their car, it
would be the Shaws' responsibility since they chose to put
the gate there, to the best of their ability, make certain
that that gate's maintenance remains.

MR. WILLIAMS: I agree, Your Henor, and I think that might
be covered in that first paragraph or the first sentence
of Paragraph 12: "As long as the sasement remains
accessible to grantees, the sasament area may be fenced by
grantors." S50 I think it implies that the gate is
cperational to the sffect that it still allows access to

the Loshas.
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THE COURT: I think because the gate was put up already
that you're going to put one more sentence that says
they'l]l maintain the oparation of the gate.

MR, WILLIAMS: Your Honer, I'll add that.

THE COURT: Thank yvou., 13.

MR. RICHARD LOSH: TI'm sorry, who maintains the operation
of the gate?

THE COURT: The Shaws.

MR. RICHARD LOSH: And that's in there, ockay.

THE COURT: That will be when he does his proposed order,
because I'm making him put it in there.

MR. RICHARD LOSH: Okay. We did change the language as to
"snsuring” to be "every effort" to ==

THE COURT: Already did.

MR. RICHARD LOSH: Okay. Thank you.

THE COURT: 13. That's what we'we been talking about, that
this is binding on the land and that 1f you sell, the
people who buy your land would be obligated to follow the
easement . The same way that if the Shaws sell, then you're
assured that that follows with any new owners.

ME. RICHARD LOSH: HNo objection.

THE COURT: And that's the law. And then 14 and 15, ha's
already suggested are stricken.

MR. RICHARD LOSH: Okay.

THE COURT: So, to that end I would grant the motion as a
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matter of law that this easement under these conditions

would be solidified in writing by way of an order, by

findings of fact and conclusiona of law that then could be

filed with the register of deeds that goes with the land.
I'm denying the request for an injunction.

M5, CAROL BIEWICE-LOSH: Thank you.

THE COURT: And in fairness to Mep. Williams, he asked

essentially that -—— or made the statement that in the

event that the Court grants the declaratory judgment that

we have just now put together, which will be reduced to an

ocrder, that thers is no need for an injunction, so that

will be denied.

MR. WILLIAMS: Thank vyou, Your Honor.

THE COURT: Anything further, Mr. Williams?

ME. WILLIAMS: HNo, Your Honor. I'll prepare the findings

and conclusions and send them tc everyone for review.

M3. CAROL BIEWICE-LOSH: So that part under 15, Part B. —

THE COURT: There's no 14 or 15. 15 and 14 are gone.

M3 . CAROL BIEWICK-LOSH: Okay. Well, there's this whole

thing that says "Permanent Injunction.”

THE COURT: They're all gone, and I've just denied that.

MS. CAROL BIEWICE-LOSH: Oh, okay.

THE COURT: The only thing that he's going to reduce to

writing is the 13 things we Jjust talked about here today

by way of the declaratory judgment under the law.
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MS. CAROL BIEWICE-LOSH: Okay. Thank you.

THE COURT: And he'll email that to you. Then you have
five days. That would be the only time I would allow you
to email me, as long as he's on it. ¥You can say what your
objections are, T don't litigate back and forth.

Mr. Williams then would be able to say —— in response
to your objectiona, I'll allow you to do that in an email,
Mr. Williams, that T will then file so that we can get
this done expediticusly. I will take both of your
chjections into consideration. If it's not the way that
yvou thought that it was written, understanding that I know
there are some things that you cbjected to, and I said
we're going to put in there; and Mr, Williams cbhjected to,
and I just ordered him to put some octher things in. Those
ocbjections are preserved.

The only purpose that you have when he gives you the
proposed order is to say, yvou know, 1f the first sentence
says that the grantors are supposed to buy a dozen
doughrnuts for the grantees every Tuesday, you get to say,
wait a minute, that wasn't said. 5o it would be to the
form or whether or not the language is correct, because
your objections are preserved, If T find in any of that
rasponse what my understanding or interpretation of this
order will read, T will then sign my final order

accordingly. Yes.
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MR. RICHARD LOSH: So we're golng to do all this by email?
THE COUURT: Yes.
MR. RICHARD LOSH: And we're goling to be able to email you
any objections?
THE COURT: Yesa.
MR. RICHARD LOSH: And we'll copy Mr. Williams at the same
time.
THE COURT: Yes.
MS. CAROL BIEWICE-LOSH: So Mr, Williams has five days to
redraft this?
THE COURT: Ho. Mr. Williams is going to work now on this
crder that I have just ordered.
MS. CAROL BIEWICE-LOSH: Okay.
THE COURT: We'we gone back and forth on. The order will
also include that the injunction —— there will be language
in there that the injunction is denied; that I'wve granted
the declaratory judgment as a matter of law that then will
adopt these 13 things that we just went over and the
language that we talked about including different language
than what he has in there, so it reads what we just talked
about here on the record.

Onoa you recaive that order or his —— what will read
a Proposed Findings of Fact and Conclusions of Law, then
you'll read through those to make sure that your notes

match up with what we talked about here. We're not going
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to rehash things like, well, we didn't want the
"commercial™ language in there. That's not the purpose of
that, because your record is preserved for that. The
purpose is if he changed that language and said you get
four bananas on Wednesdays instead of the commercial
language, then you can say, you didn't say anything about
bananas, Judge. You were talking about commercial traffic.
That's where —— the objections are really kind of to the
form.

M5, CAROL BIEWICE-LOSH: But you did say something about
doughnut s .,

THE COURT: Yes, I did. I did. So to that end I think that
would ==

MS. CAROL BIEWICE-LOSH: I will bring doughnuts.

THE COURT: —— would put this to rest, and then the Shaw
Trust can — you know, some of this is the protection to
the Shaws as well in selling the property, i1f that's what
they choose to do. Yes.

MR. RICHARD LOSH: When will we get the list, and when
does the clock start on the five days?

THE COURT: A= soon as you receive his email, the cleck
starts on five days. He's not under a five—day —— I'm
assuming he'll probably get it done within a weak.

MR. WILLIRMS: I hope to, Your Honor.

THE COURT: Yeah.
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MR. RICHARD LOSH: And thenm I'll have five days after
that?

THE COURT: Then once you recelve 1t i1n that email, wyou
have five days after that. If I don't hear from anybody,
then I'm just going to assume that you don't have any
chjections, and that's ckay too. Because the practice that
I have, which is what's required under the Civil Rules of
Procedure, is if nobody objects in the five days, I'm
going to sign the order.

MR. RICHARD LOSH: Okay. Well, we haven't even seen the
order yat so

THE COURT: I'm telling you what happens by way of
process.

MR. RICHARD LOSH: I'm sorry.

THE COURT: Yes. If you see the order, and you don't have
any objections, and you don't want to email me, I'm going
to sign the order. Okay. You're not under any cbligation
to respond to an email.

ME. RICHARD LOSH: I see.

THE COURT: Only if you have an cbjection.

MR. RICHARD LOSH: Okay.

THE COURT: All right? All right. Thank you.

MR. WILLIAMS: Thank wyou, Your Honor.

MR. RICHARD LOSH: Thank you for your patience.

THE COURT: Thank you,
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{(Proceedings adjourned at 4:50 p.m.}

W Ok & k kK ok & K kK

STATE OF SOUTH DAKOTA )
: ss CERTIFICATE
COUNTY OF CUSTER )

THIS IS TO CERTIFY that I, Carcl Johnson, Registered
Profeasional Court Reporter, Hotary Public in and for the
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MEELIMINARY STATEMENT

This Reply Brief iz offered by Appellants and Defendants as a rebuttal to the
Answer Brief submined by Appellee and Flantiff. Appellants and Mefondants Fichard
amdd Carod Tash may be relermed 1o as “Loshs™ while Appelles und Plainid] Shaw Family
Trust established May 22, 199 a8 restaled oo July 18, 2019 by and through it aeting
Trustes, Jill 12 Shaw will be referred to a3 "Shaw™”. Shaw's Answer Brief filed with this
Couart on Apnl %, 2025 will be referred o as “Answer Brief™. The (vder on Marion for
Declaratory fudement Regarding the Eqrement locaied on the Plar of Uasa Yubdivision
md Reenroded as 12 Pl G20 anegre Lo o and feee thee femefin of Trocd Redrke will he
relemed W as the “rader " Cilations e courd cecand wall appearas*Rop. ™
cilations o the Hearing Transcripl will appearas 1. p. 7, and cialions to the

Appendix for this brief will appear as “App. " with page numbers to follow.

ARGUMENT

I. HSPFUTED FACTS

While corlain meerrect statements of {acls may not be central ke the legal psyues 1n
this case, Apmellants wish o sddress arad claafy the continuing factuasl misrepresentations
magde in Appellee’s subrrussions to the Cowrt including Appellec’s recently submitcd
Aavwer Brivf

The claim that Shaw is 4 cesident of Custer County, Soulh Dakola (Lmower Srief,
121 has been debunked, R pp.35-36; sce also Tr p. 5. lines 146-18 a0 App. 011, The

faciual history as narcaeed in Shasw s suboissions o the Coun bas souehd to describe a



ripe and justiciable controasersy based on statements made in a single letter, at B pp 23-
24, hastily wrilten in respronse 1o ah agyressive letler, ol B pp. 20-22, from Shaw's
atloney 2ven thouph the statements were subsequently rerracisd a week befire Shaw
filed the ompeinal Compiaini. Bather than addressing the inaccurale statemetits
imdrvidwally, Loshs refer 1o Extitars 2 and 4, at B pp.od-T1, and 74, in their Auswer and
Airrivar e Dhemay {omapdarine, at B pp. 5574, amd will inclode a copy o Exhibits 2 and 4
in the Appendix to (his briet'at App. 033041,

Alzo somewhat puzzling inthe drvwer Brief al . 4, line 3 ix why Shaw’s atlomey
continucs 10 reter 1o brecland Drive as 4 highway even though he was corrected in Losh®s
Arwer amd Moticnr to Oiemisy Compfain, 21 B.pp 56-37, Loshs also wonder at Slaw's
submission of an aerial photograph at po 12 of e Sevwer Arieapparently purponting Lo
shaw several peopenties and a steeteh of dirl read conspicnously labeled Freeland Diive.

This aerial photograph was not made part of the record 1 the Circwil Court and it
dogs not accucaicly represent the conditions on the ground now or as they were at the
lime Lhe cigement was obiimed 100 20055 nor does the hgute accorately represenl e
conditions on the ground af the tme the Cumpiaint was filed. While Shaw assens in a
footnole that the “Mgwee (s insemed for denonsirative purposes only and m as cyvidence™,
Shaw farls to dentily what the purpeses are. Indeed, Shaw's atomey bay alrcady
subinitted a larger copy of the plac al the llearing, ostensibly for demonsteative pumoses,
Tr. p 7, lines 20625 at App. 012 also Rop. 118, As such. Loshs respectiubly object to this

submesiwn in Shaw's dnswer Brief



C

L JURISDICTION and VENUE

Shaw’s dmswer Hrief at .7, asserts that the Circuit Coun had jurisdictiom amt
was ihe proper venwe for seeking a declaratory dement with a Coon Order that conflices
with a Custer County Ovedinance. While the County Ordinanse painly states thal private
#ccess roads may serve only ane parce] and are intended t setve only ome residence, the
{ourt Orgler cstablishes a list of terms and conditiens for the use and manlenange ol the
privale access road by the vwners of two adjacent parcels, Lot 4 and the Keinke I'eact and
alluwing firr the sharing ol the privale access casement o serve tw residences. The
Cowet Crcfer also directs that o cepy of the Onder with the List of termsg and conditions be
fUled with dhe {uster Register of Deads and indexed apainst (he affected properies. B
pp. 160170,

Appalfanrs” Bricf, at pp. 11 and 16, notes that the Couwnt was made aware of Custer
Connty Chichinanee to. 210 two boels submitied to the Cosnt, one oo October 1, 2024
and the second on Ceteber 8, 2024 (R pr 1241 30 and | 55-163) well in sdvanee of the
Couel’s Fimfings of Foct wed Cosclieciony gf Law and the subsequent Craler thal were
both iszncd on MNovermber T, 2024 (K. pp. 168-179), Yet there was no mention of the
Crmilinance iooany of 1he Counl’s hindings of fact or comcluzions of law, The Coun plainly
thid mol daldiress the conflict ereated by the lerms and condivooms e the Ceder allowing for
joinr usage of the single private access road while such joint usage is expressly oot
altowed by the provistons of 1he Crdinanee.

Had the Cincwit Courd considersd Ordinance No. 2 it may have exsmined the
provizions of Article | on p. 2 of the Ordinance acknowledging swamatorny authorization

and jersdictipn of the Ordinance govermniog all amncorpurated lands withen the



Jurisdiciion of the Board of Coanty Commissicnes For Coster Counly, South Dkt
App, (03-G04, The Court might then have reviewed SDCL Secrtions 7-18A-Z and 11-2-2
which pronnde authonty for the counties to cnact, amend and repeal ordinances and
resolutions and providing penaltics for viclarion, App 027 030 The Court mught then
hawes moaked Lhat SDCT Section T-184-34 provedes for an sppesl 3 the cireoit cour em
fagisitale court comcerming violation of anordinance. The Coun might then have
examined SCL Chapter 1-26 staling the Administrative Procedure and Rules for
resolving “contested cazes, defincd in SDCL Section 1-26-102) along with “Ageney™ n
SDHCL Seciion 1-268-171). App- Q18-032. Arwf (inably, the Court might have lowoked at
Shaw "z Compleind and request Tor o declatalory judgment, ac B pp. 3-8, a5 more propacly
addressed o the Custer County Board of Commissioners, e Board of Adjusiment, or the
County Mlanning Departent and referring o the provisiens for requesting a deelaratory
udgment available 10 Shaw according o bt Admimisiative Procedun: and Boles
provided in SDCL Chaprer 1-26, .

In Cretyghignh v fegne, 228 BOW. 2 6d0), 643 the Coutt stated

We cannel ignore the fuct that one of the reasons for creation of adoinistrative

apencies is the speedy resolution of issues within their expentise, Furthermeoere.

lenpthy judicial involvernent may atimately prove to be completel ¥y unnccessary

s (e present conwoversy may be disposcd of at twe admimisirative level.

In fu fv Petivion for Declevarery Buding, 877 N, 2d 380, 342-343, the Counl

stated

In 1966 the Lepislature enacted three junsdictional stafules peraaming to

procecdings under SDCL chapter |-26, the Adonnistrative Procedure Act {AL'A )

{Ine poverns jucisdiction of agencies w issue declaratory rulings, one governs

Jueisdiction of e cirewil courts (o consider appeals of agency decibiens, and one

poverns this Count’s jurisdiction W constder appeals from the circwil courts on
Agency delcrmimations.



In 1956 the Supreme Court in Ciwiled States v, Western Pacific Railroad Lo, ar A1,
352 U859, 63-84 cxplained jurisdiction of cowrts when matters involving agencies wne
concemmed by stating

The dectnng of pamary Junsdiction, like 1he rule reguiting cxhaostion ot
administrative remedies, 15 eoncemed with promoting proper relationships
batwesn the couwns and adm oistrutive sgencies chacged wilth paricular regulatory
duties. “Exlaustion™ applies where a claim is copnizable in the (st instance by
an administrarive apency alone, judicial inferference is withheld omil the
admiinisiTative peocess has mn its courze, " Primary jurisdiction™, on the other
hand. applics where a claim i3 originally cognizable in the cowrts, and coimes s o
play whenever enforcement of the claim requires the resolution of issues wiich,
urkler a regulatory scheme, have been placed within the special competence of an
edrmimstrative bodyv; In such a case the judicial process (s suspended pending
relemmal ol such 1ssves w the administcative body for s views. The Court then
cived Cremeral Americar Teank Cor Corpe v FE Dowodn Termive! Co, 08 TS, 422,
431,

Mote recent cases have lellowed this fomuwla consistently. In Reprofds v
Lhopesgfeny Sehon! Disirice #5108, 2004 50 129, 690 N W 2d 633, 657 the Cowrt guotced
Seapl v Stape, 2003 50 29 PLA, 650 NOW. 24 15, 1R-17, whale slating

“ILis a seoled rule ol judicial administration that “wo one ix entitled to judicial

relief tior a supposed or threatened injury until the prescribed adminiserated

reinedy has been exhausted” Falurs to exhaust administrateve remcdies is a

jurisdictional defect ”

[n the Swafl casc the Counl upheld the tnal vourt's dismissal of o regquest for a
decilaraomy Judgment siaimy

“lixhausiion of sdministative temedies 15 a well-setlled compotent of the

Adrimisirative Procedares Act, SDCL E-26-30. In comparakle proceedings.
exhaustion ts plainly meguired. Seeell, anp, 1R-19

In Zuke v. Presemueion Siafers, fac, 989 MW, 2d 923, the Cowrt affirmed a trial

court judement in stating



" Exhanstiom of adomnisiratve remedies is a andamental primciple of
admimisiraive law and unsprodence then precludes o state court Trom exering,
Jurisdivtion veeer 2 claim thal hag hot yel reached Lthe final stapes of the
adrunistrative process. The docinoe i3 2 well-settled competent of the
Administeative Procedures Act.”™

In Sourk Dlakora Bocrd of Bepemts v, Heepe. 428 MW, 2d 535, 533% the cowrt cited

Goteschalk in siating
A praviical regsom for (his requireiment 15 1hat the dispule may be resalved o the
admemiyirative level, thos avoading pedicial mvolvement mmoihe matter. IO also
eunserves pudicial resowrees amd 15 in accord with the dury of the judiciaey o seek

1o hanmanze s relations with agencies of the executive branch of governmeont
operating wwder anthority granled them by the legislamre.

Failure 1o cxhawst sdministrative remedics where ceguined 13 a jurisdiciional

defect, This crror tequires dismizsal, hecause at that paint prmary junsdicion

resls with the ageney and not with the counts. Citing Matter of a botice and

Pemond o Quask, 319 N.W . 2d 785 (5.0 1981 and Meyerimk v Norfhaester

Pubfic Service Co., 3910 NOW 2d 1800 184 (511 1986}

As such, the Civcuit Cownd cormed in granting she Declaratory Judgment by not
tecognizing thal the confliet with Custer County Ordimance MNo.2  More specifieally the
Crorcwit oot didd mot reconeniee thal junisdicton pyer the matler initaally was with the

County Deard of Commissioners and the proper veniwe would be provided according to

the Adminestralive Procedures Act and SDCL Chapter 1-26.

3. THE ORDINANCE ARGL MENT WAS TIMELY
The= Circuit Cour wllowed for w hriet period of time foellowing Shaw's submission
at the proposed terms and condinens fer Loshs 1o submif a response and counter

arguinent. Tr. pp. 44-35, 58-A0; at App. D13-017.



The Hecanng was conducied on Septeraber 18, 2024, fefendanis ' Brigfin
Cpposition o Motion for Sudament on the Pleadings was mailed on October 7, 2024 (B,
p-1350 o received by the Coud on Ocweber 10, 2024, On Ocwber 10, 2074 Shaw {iled
the Progpased Fiadings of Fact and Conclucione of Line and Oreder on Motion for
Suchemrent o the Pleadimes amd Motion for Permanent fnjunction with attached Exhibits.
Om October 15, 2024 (R, p. 162} due to lechnical deticiengies Losh wes unable o email 3
rcsponse but instcad send by UK. mail Defendants ' Respanse v Plaieniff s Progpased
Findings of Fact, Conclusions of Law and Order on Modfons for Jndement on ther
Plecefingy oned for Permunem fngusctions which was teceived by the Count and entercd
theo the record vn Qetober 1R, 2024, Loshs™ arguments are found in the Coun record at
B pp 128131 and 157-160. On October 28, 2024 the Cowrd issued an Crder Craring
Flerimtifi s Afotion to Amepcd Camptinp at B pp. 166-167 and Analty on November 7 the
Coart 15xaed 1tz Pumdingy of Fact and Conclusions af Law m which thete was no menlion
of L.oshs” Ordinance 2 argument. A% soch, it would appear that while the Court hpd

actual notice of the acpument, 1t did ool wish to address the matter.

CONCLUSION
Loshs respectlully submir that the Cireuit Court did 10 have pritary juisdiction
in s matter and should have disiissed the case to allow the contested 1sscs to be
brought before the appropriate (Custer Coundy agency according te the adminisirative
procedures and mles provided in SDACL Chapter 1-26. Coly after exhausting afl

administrarive remedies available onder the rales and peoceduras provided might Shaw



then chaowsse to appeal the oulcome of any contested matter to the Circoit Count which
might then find junsthiction ever any furher complaints or appeals by Shaw,

loshs respocifully regquist that this honorable Court dismss 1his case inoa manner
compsistent wilh the case Law cited above arml veder the removal of the Order of the Ciccuit
Cowrt including the termns and conditions for the wse and mainenance of the private
acecss road that have been indexed aganst the properties of the Tashs and the Shaw

Farmily Troust and Hled with the Custer Counly Register of Decds.

Uated:__ﬂajj _1,4_91%;- Siened: f@?zépug ;é/a;.-{;._f

chhaul T.osh

(é“‘ - Mm’——__

Caral Kmf -:":s!l

CERTIFICATE OF SERVICE

[ hereby cortify on this |rﬂ?7da}' of hfay, 2025 thal 1 have placed v trus and
cormeot eopy of the foregoing Appeliants’ Reply Brel in the 115, mail with fiest class
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Richard M. Williarms
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ARTIGLE ! = AUTHORITY AND JURISDICTION

SECTION 1 - STATUTORY AUTHORIZATION

Whereas Title 11-2-2, Scuth Dakota Codified Laws (SDCL) has delegaled the
responsibility to the Board of Gounly Commisslamars of each county to adopt and
enforce regulations designed for the purpose of promoting haalth, safety, and the

ganeral walfare of lha county, the Board of Commisgioners of Cusler County,
South Daketa heraby ardaln the follewing:

SECTION 2 = | v

This Drdinance shall govern all unincorporated lands within the pdsdiction of the
Board of County Commissionars for Custer County, South Dakota,

SECTION 3 — AMEMOMENTS

The reguletions, restrctions, sraa, and boundaries sel forth in this Ordinance
may frm me 1o ima be amanded, supptemanted, ravised of repealed as
provided by law. Tha Directar of Planning for Custar County i to review His
COrdinance annually and make recommendatons for revislons to the Board as
pravided by law.

CTION 4 — STATEMENTS OF POLICY

It af any time during the course of complebion of subdivisions, construction or any
alher development aulhonoad under the grovisions of this Ordinancea, the Board
becomas aware of impracticable procedures, unéorezeen crcumstances, or other
togent situations net compatible with the intent of his Ordinance, a Siatermand of
Paolicy wil govern the continuance of the problem area andfor any clher projecis
requining the application of the same. A Stalement of Policy witl govern any
given siuation or paculiar problemn araa for & penind of time not o excead twalva
(12} months,

SECTION &5 — SEVERABILITY AND SEPABRABILITY

Should any Arlele, Seclion, Subsechion ar Provision of this Ordinance be found
o be or declarsd wvald or unconstitutional by a court of competant jurisdicton,
such decisian shail nal affect the validity or constitulionalty of the Ordinance a5 a
whols or any part thereof, olRer than the porblon 50 declared 0 be Invalld or
urconstiiutonal.

January 30, 2007
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SUBDMNISION, HIGH-DENSITY: A subdinslon created by division of land into
ong {11 of more tracts(s), of which any kot, tract, or parce| confains less
than two (2}, bul more than one [ 1) acre.

SUPPLEMENTAL MATERIALS:  Those plana, repors, namatives, designs,
requirements, agreameanls, covenants, ard clhar materizls necessary for
the developmant of a subdivision. Thasse include, byt are ol [Imited to,
thosa fems listed In Artlcke 1, Sacthor 8 of this Ordinancs,

LSPLSES: Liniled States Public Land Survey System,

YARIAMCE: A speclic exception, granted by the Board, to the terms of this
Ordinance whare such daviation will ot b contrary (o the pubiic interest
and will be granted due to circumsiances peculiar Lo this propeny. A
variance zhall not be granted if such issuance vidlates the intent and spirit
of this Qrdinance.,

WASTEWATER DISPOSAL PERMIT:  Tha Instrumen! used by the Flanning
Department 1o parmil constroctisn of an indnddual or zmall on-sile
wastewater syatem. All ayatetms shall meet the provisions of SOAR 74,53
and Ordinance Numbar 2.

WATER DISTRICT ASSQCIATION:  An association of land owners Farmed 1o
develop a community or subdmision district with the intent and purposa of
devaloping a private waler camage system with the capacity 1o handle the
requirameants of ts membears ar the antira subdivision. The aseqcialkn
shall deveiop rulas and by-laws o goven tha oparation of the aseociaiion
including slaction of officers, callection of fees and the authorization to
develop, repair, and maintain said system. The plans for all water districk
azsociations shall be submitted lo DENR for approval prior to any
cansmuction ar developmeant, as required.

ARTICLE ill - PRCCEDURE FOR THE SUBDIVISEDN OF LAND
TATEMENT OF INTEMT

It is the intent of the Board that all subdivision of land within Custer County shall
be reviswed, either by Access Map Review or by Plat Review, to ensure that the
proviskns of Ondinance 2, aspecially the regulations concerning public access
and road conslruction fo County Specifications, are aniformily applied 1o ail lands
proposead for subdivision.

SECTION 1~ GENCRAL REGLIREMENTS
Januery 30, 2007
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Piats shall be filed on any parcel that s subdivided inte an aliguol or non-
aliguet part of the USPL35. However, the Board, upon completion of an
Access Map Review per requirements of Seclion 2 of this Articke, may
warve lha requiremnant ko craate and file a plat for subdivigion by changa of
aliquct description, Subdivision by change of aliquot description 15 nol
allowad within pravicusly platted parcels or within praviously recordsd
Govarnment Lobs, Homeastead Entry Surveys (H.ES. ), or Minaral Surveys
MS)

Tha subdivider is raquirad to install or construct the improvemants harain-
after dascribed priar lo revhaw of tha Anal plat or acoess map by the Board.
The Board may allow the subdivitder be provide a cash or surety bond in
ey of immeadiate ¢consiruction of improvements if o recommended by tha
Plarning Commigsion and lhe County Highway Department. Al
improvements requirad uyndar thizs Ordinance shall be construcled in
accondance with spoacications provided by, and under the nspection of,
the Highway and Planning Deparmants.

All public roads shall be constructed to County Road Spacihcations. Such
road construction will be subject 10 inspection by the Highway and
Prtanning Departments, during constnuction and upon completion,

Maihtonance of public reeds shall be the responsibiliy of adjacent
landowners uwnless said maintenance |5 acceptad by tw Board.
Landowners are encouraged o fiorm a Road District Assocabon as
specified in SDCL 31-124 byt may petition the Board for accaptance of
maintananca by the County as follows:

A Thiz petition shall contain 2 description of the exact [pcalion of the
roadway to be mantained by the County.

B. A statament zhall be noluded describing the requasted mainienance,
ar improvements the pefitionars dasire tha Counly to undertake. This
statement is to be of sufficient detall o enable the Highway
Dapartmant angd the Board o raasonably determing tha lkely cogls of
the proposed sction.

C. An explanation shall be provided detailing why a Road DHswict
Associaion cannot of should not be formed.

Frivale Access Roards are allowed and shall be indicated on plats,
epsement documents, OF accass maps within Prvete Access Easemenls,
Frivate Actess Roads are mlended 1o serve only one {1) rasidenca. The
Board may allow a Frivata Access Road (o e shared by two (2} ad|eining
residances whare topography or access rastmictions onto Federal, State,
or County highways make such sharng necessary. DOevelopment of
Private Access Roads i not reguirsd.

Jantlary 30, 2107

10

Fopaos



utilities, and other irnprovernenls naceasary 1o permil develapment within
the subdivision.

SECTION 2 — LOW-DENIITY SUBDIVISIONS

1.

Al public reads shall be constructad to County Road Specifications.  Buch
consbuction will be sabject to inspecton by both the Highway and
Planning Departments during construclion and upon completion.

FPrivate Access Easements are allowed and may be indicated on he plat.
Frivate AcCess Roads may serva only one [1) parcal wnless otherwiss
spproved by the Board. Thert is no requirement that Privale Access
Roads he davakpead.

Development of all required improvements shall be the responslbllity of
Ihe subdivider,

Cenbral water systams are nol reguired.

Central sewer syslems are not rieguired, The Flanning Commissikan may
requast that ihe subdivider provide further evidance preparad by a
competant professional that the sybject land is capable of accommodating
any propoaed waslewater disposal system without causing pellution.

SECTION 3 - MEDIUM-DENSITY SUBDIVISIONS

1.

Al public roads shall be constructad fo County Road Specfications, Such
construclion will be subjed © inspection by both Ihe Highway and
Flanning Departments during construction and upon complaticn.

Private Access Easements are allowed and may be indicated on the plat
Private Access Foads may serve only one {1} parcal unless otherwlse
approved by the Board, There s no requirement that Privale Access
Roads be developed.

Cevelopment of all required improvements shall be the responsibility of
the subdivider.

Medium-density subdivisions intended for residential dwellings, pubbic
buildings, commercial entarpisas, or industial usa, shall hava an
acceplable water supply and distnbutien plan. Al plans for water supply
and dishibuiion are tha responsibility of the subdivider and will confom to
the requirements of the Flanming Commissicn andfior the Board, and
samply with all Federal, State, and County Health Daparimeant codes and
requlalions. These plans may include prvale wells.

January 30, 2007
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Madium-density subdnizions ended for residantal dwellings, public
buildings, commercial enterprises, or industrial use, shall hava an
acceptabla plan for dispozal of wastewalgr. Al' plans for washewsatsr
dispasal are the responsibity of the subdivider and shall cordorm to the
requiraments of tha Planning Commigsion andior tha Beard, and comply
with =ll Federal, State, amd County Health Department codes and
reguiations. Thess pans may inclede individuzl septic systams, however,
1he FPlanning Commizslon may request that the subdivider provida furthar
evidence prepared by 3 competent professional that the subject land 5
capable of accommodatbing the proposed individual sewer systems(s)
without cawrsing poliutan.

SECTION 4 ~ HIGH-DENSITY SUBDIVISIONS

f.

Al pubdic roads shalt be construsted to Counly Road Specifications, Such
construction will be subject 10 Inspection by both the Highway and
Planning Departments during construction and upon completion.

Frivae Actess Easoments are allowed and may be indicated on the plat.
Frivate Access Roads may serve only ona (1) parcel unless cinorasa
approvad by the Board. Thera is no requiremnent thet Privale Actess
Roade be davaloped.

Cevalopment of all required improvamenls shall be the respensibility of
the subdivider.

The water system within the subdivision shall be connected to a public
water sysbam whera the sald syslem B within one-half (¥5) mile of Lhe
subdivizgion, axcept whare rashicted by the Municipality or limited by
iopography.

High-density subdivisions intended for rasidential dwellings, publlc
buikings, commercial enterprisas, or industrial use, and not Iocated within
ane-half (%) mile of a public waler syslem, or which cannot be connacted
to the public water syslem, shall heve an accaplable water supply and
distribulion plan. &ll plans for water are the responsibility of the daveloper
andfr subdivider and will conform 1o the requiremeants of the Planming
Commission and/or the Board, and comply with all Federal, State, and
County Health Department codes and regulalions. Thase plans may
includs privats wells.

The sewer system within the subdivision shall be connecied g a publle
sewer Syslem where s2id system 15 within one-half {12} mile of the
subdivislon, except where reshricted by the Municipality or limited by
topograghy.

January 304, 2007



" 1115 USE

RT ’
SECTION |

(v ENCORSEMENT OF TRANSCRIPT ORDERS

Pursuant ta SDCL 15:-284-51, please be sure 1o endorse the foliowing

infoermatzon at the fom of aanh order for an appedlam banscript before fransmitting  the
ORIGINAL order 1o the oftce of the Clerk of Ihe Hpreme Gourt:

1. The date an which you recerwed the grder,

(2} If there is 4 subsiantal discrapancy betweasn the data of tha order and
damd ol racansad i 9.4, YO Wers &n Vacation, or pastimark is
gubstantalky latar than the date of the order, please sxpindh,

2. The dae ar which yuu expedt to have the rensorlx camplated.

316N THE ORDER AS 50 ENDORSED.

SECTION ¥
EILING-ANC TRANOSMITTAL OF COMPLETED TRANSCRIET

Comuphete this section and transmit it 1o the Clark of the Supreéme Counl when you nave
prefared an appellate ranschipt, filed the original with the Iral cerk, and ransmitted Copies to

Attomeys for each pary o the appenl scparately represented, and drectty o any parties nor
reprecentod pursuant to SOCL I5-26A-52.

Tithe Of ACHDN: ISCTVER-0020 Shaw Famiy Trrst ef al vg, Michard Losh, Carol ay

‘ Brewick-Lostr

Caunty Fite Number, 16CIWZE3.000020

Supreme Court Appeal Mumber: 30933

Date Transcnpt Completed: 1-14-25

Date Transcipd Fllad (File & Serve 0 Clerk): 1-14-2025 {emailed)
{rate Transcrigt Transmitted o Appellant. 1-14-2025

{__ by First Class mail; _¥__emal, ___ hand dellvery)

Date Transcript Transmiged to COther Farties: 1-14-25

[ by FirsL Class mall; _X__ email; __ hang dalverny}

Number of Pages in Transcript{s); 61

TOTAL PAGES: B]

Date: 1-14-25 Signed: fof Carpl Johnsan
IS 56 Rey O80G

¢
Hop 0032



io

il

iz

13

14

1=

1e

17

18

15

£

£1

22

z3

24

25

g1

(Froceedings adjourned at 4:52 p.m.)

* & ¥ & & W W ¥ ® *

STATE CTF BCUTH DNAKOTA )

! Agy CEATIFICATE
COTNTY OF COSTER 1

TATS 19 TS CERTIFY that I, Cakcl Johngon, Registaersd
Profwaslonal Court Reportar, Hotary Public 1n and for the
State of Soukh Dakota, haraky certify that I wan pewasat for
and repoztsd the procesdinge as dascribed on BPage 1 herain,
and that thi=x [ranscript contains a tnw and corcect racord
of tha proceadings zo had.

T all of which I have harsunto tet oy band thix

lath day of January, 2023.

Fa/Caral Johneon

Carel Johnson, Court Reapociktat, REE

carol Johnson, Courl Reportaer, EFR
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STATE OF SOUTH DAKOTA ] IN CIRCOIT COURT
B5
COONTY CF CDSTER ) EFVENTH JULICIAL CIRCOIT

* %k b &k 4 & ok ok ok ok R o R ok Rk koW W W W % R W N % & kR %
&

Shaw Famlly Trust, by amd through * 16CIVZ3~-000020
itz trusateasx, Ronald O, Shaw and *
Jill D, Shaw, *
*
Plaintiffg, * HOTIONE HEARIHNG
*
- - Septenber 185, 024
"
Richard Loabh and *
Carol Eay Blawick-Lozh, *
_
Dafendants . *

L]
4 4 F & & & F + KH & & F & T A& ® & X &+ R % ¥ &k & ¥ * &+ * * ¥ *

BEFORE - Tha Aohorabla Eeidl L. Linngren
Judge of tha Cireuit Court
Esvanth Judicial Cirgunit
Rapld City, Scuth Dakota

APPLARANCES ; Mr. Bishavd M. Williama
Guncerson, Palmayr, Haleson & Ashmors, LLE
Bapdd City, Scuth Daketa

Appaaring on behalf of tha Pleintiffs.

Mr. Richard Losh
Ma. Carocl EKEay Biswvick—Losh
Dunvar, Coloradc

Rppearing Pro So.

PROCERDINGE : The above-antitled matter came on for
a Motionz Hearing on the 18th day of
Swpteastwr, 2024, commancing at the hour
of 3:27 p.aw. in the Coartroom of the
Custax County Courthouss, Cuater,
South Dakots .,

Garol Johnaon, Coutt Beporter, RFE

Aop 010
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HR. RILLIAMS: Thack vou. Your Bonor. 35o. as the Counrt

notad in itx sarlier startements, RBon Shaw, one of tha
trustasx of the Ffamily truet, prExod 2WAY A& 4 Padult of a
aar aceldent on Cotobar 25tk of 2023. Jill Shaw,
cbriously, the othexr trustes — I don't kowew bow to put
this -~ has not had a — 1it's not — thay were together
aince T think the age of abour 15. This has Hhewn extrem=ly
difficult for herc,

THE COTURT: HWell, znd I can tell you and the Loshas a0
wall —=~ it's cartainly oot a secrat; it wax a public
hearing ~— I presided over the ssntanoing or disposition
of the traFfle citation. And M3, Bhaw wWas present, and I
did gat guite a hirstory of tham, and obwicusly it was a
wary tragic accident that happaned, and it ia varcy
apparent thet 1t's Airffiquitc. hod throughont thoaw
procasdings, azgantimlly, sha and har childran informad
the Court and court xteff that, quite frankly, they hope
thay evar have tc coms back to South Dakota.

o I woderstand that boecavss youd'ra hersa 4f a
represuntative, Mr., Willlams, I Just wanted by way <of
cexplanation to thoxa folks why M. Zhaw iz noct required to
be hmga, but they arw. 3o, if that helps.

MRE. WILLIANS: Thank you, Your Homor. That was much of
what I was going to explain, bot the Ceurt iz obvloualy

familiar with that.

Carcl Johasan, Tourt Raportar, RRER
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claar at the szmse time that it's kind of a2 work in

prograss by way of the saghstitution. At thy wnd of the day
it doexn‘t changs the digpute batwasn landholdears, aven
though a Ilandholdex in Mr. William=" ca’e is a trust, and
you folka are shricusly the cwnerz of the other piece of
land.

8o, 1T that halps by way of background, Mr. Williams,
I'll lat you procesd.

NF_ #WILLIAMS: Thank you, Your Homor. I would procewd with
thea motion for judgnant on the plesdinga. I would tall the
Court that I dorn’'t have any witnesser to call today. WHe
teliave this tc be 2 legal matter basically for
declaratory judgment based on the dooumerts that ws have
attached as exhibits to onr cooplaint. Aod more
apaaificaliy, just the desds to the propartlies, thea Shaw
Family Trust and the Losh doed, 1in addltion to the Cass
Subhdiviaion plat, which proevides For the cxsation of Lot
4, which the Bhaws owih, and the sasement that lg st lotue
today .

Sc with that in mind, ¥our Honor, do you mand i€ I
approacht I would like tc provide a larger copy of that
plat 3o that it would b saslier to gas the agpseamant s,

THE COUAT: Bura.
MR. WILLTAMA: Thank you. I will provids a zopy to the

Laghas .

Carel Johneon, Court Raportar, BRPR
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for my aigonaturs, whieh thar you have the ahility tn lock
through and say, wait a minura, that's not what ww talkad
about . Thass ara the oblaceions I hawve te this, This is
how we chaoge it.

Phan wa ledtvw hara today %a"Fm QUingd to have a get, &
working set, of tha gamaralltise that svearyhody has
assantially gotcan thalr objectlicons acted; I'os mads oy
firdirge . For sxpmple, shout the commercial lasguage, that
will b in there. Your chkiection i prazerved.

Mr. Williams i going to put together that language
that yow'ra talking abook ac that you &b stody it and
rind of digeat it, bwcauss the reason that he and I are
baing 4 little careful with our words here ia because
holding somabody harmlass of indaxnity ia a pratty broad
legal term, and T don't want to mmke it mors gompligated
than it peeds to ba. Andd ha'a acknowlsadoiog your objection
and your concarn, and he’ s golng to lncorporate that by
way of azample into theat fionding.

MR, RICHARD LOSE: Thank you, Your Bonor.

THE COORT: And if it's not what yom think it is — ence
he proposes that order whan we'ze done bers, you have five
days to reapond in writing of, you know, I agrea that this
ordar looks Sood ©o 6. ¥You know, my objactions that T bad
at the bhaaring, thay'ra prasarved;, but 4% to the form that

wi laft hers For, I agraa that this is vhat it was; or,;

Carcl Johnaan, Court Reporter, IFR
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na, Hasber 5 in not at all what I sgreed to, this s my
abjection. Then vltimately I dacide what the lanquage im
afora I =ign it.

M. RTCHARD LOSH: oOkay. T understand. The five days is a
littie tricky For us becairss ot sure about tha myil

EOTTL O

THE COURT: Wall, you gquys can get togethezr and, perhaps,
asnall it to you by way <f the proposed findings s¢ that he
haa 1t, and wa can axpedits this.

MR. WILLIAME: 1'd ba bhappy to smmil it, Your Honor.

HR. RICHARE LOSH: T think that should work.

THE COURT: Okay. So with thoes changes that you'll zas in
the propoeed, we'll move on.

Hopber 6, 1f you cgould, Mr. Williams, reiterate what
your suggestion 1s by way of the reading with the changes.
MR. WILLIAMNS: TYour Honor, I think what we would de —-
and, ycu know, my Clignt'g life has changed, I don't know
what e plans are for thiy land any mors. So part of the
putrpatse of this declazatory judgeent is just to get this
on rooord 50 that 1F thers was scmathing to coms up in the
future that the partles would know what they wers gattlng
Intc right off tha bat.

Bp, I den't = I don't think that the law refmirsas
ahared opkeap of the salotwenancos of the sasexent. Sc I

would strike that first ssantenca. In my rasading of the

Carol Johnson, Court FEasportar, REPR
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MR. RICHARD LOSH: Sc wa're golng te do all this hy =mally

THE CHIRT. Ywa.
MR. RICHARD LOSH: And wa'ra going to be able to emajl youo
any objeotlona?
THE COOORT: TIa=x.
HRE. RICAARD LOSH: And we'll copy Mr. Nilliams at the sams
Lima.
THE OOURT: Yea.
M3 CAROL BIEWICE-LOSH: S0 Mr. Williamm has flve dave to
radraft thia?
THE COURT: Mo, Mr. Willisme im geing ta wark now on thio
crder that I hava Jjustt crdarsd.
M5. CAROL BIENICE-LOSH: Okay.
THE COURT: Fa'va gons back and foreh on. Tha ardar wiil
aleo Anclude that the injenction —— theos wilill Ew languadge
ia there that the injunciion is denied;: that I've geantad
the declaratory Judgoant as a oattar of law that then willl
adopt thase 13 things that wa just want orar and the
language that wa talked about including different language
than what he bas in thara, S0 it reads what wa Just talked
about hears on the rgoord,

Onoa you receive that oxder or hiz —— what will reasd
a Proposwd Findings of Fact and Conclndicna &f Law, then
you'll read through those S0 mAke surs that your notws

rmatch up with what wi talked about here. We'Te not going

Caral Johngon, Court Reportar, FPR
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te¢ rehash things like, well, we didn't want the
"comeercial” language in thexe, That's oot the punrpoas of
that, becauss your racord i pressyyed £or that . The
purpoae is 1f he changad that langusge and maid you gwt
Eour bananas on Wedneddays inotwad of the commarglal
language, than you cun say, yeu didn't say anything about
hanansm, Jodgée, Tou wars talking abcnt commarcial traffico.
That'a whare == tha abjastisna are rsally kind of to the
foxm.

ME. CAROL BEIEWICK-LOSH: Eut you did say somathing oheout
doughnute .

THE COURYT: Yas, I did. I did. S0 to that snd I think that
would —

MS. CAROL BIEWICE-LOSH: I will bring doughnuta.

THE COORY: = would put this to rast, and than the Shaw
Teusxt can — you know, scoa of this is the protecticon to
tha Shaws a5 wall in sslling tha proparty, 1T that's vhat
they choovse to do. Yes,

ME. RICHARD LOSE: Wimn will we get the list, and shaoc
doas the eclock start on the five daya®

THE COORT: As scon as you roecelvs his email, the clock
starts on five days. He's not uwnder a five-day — I'm
Aassuming he'll probably get it done within a week.

MR, WILLIAMES: 1 bope to, Your Honor.

THE COUBT: Yaah.

farol Johngsoo, Court Reporter, RER
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MR, AICHRRG LOSH: And than I'1ll have five days afier
that?

THE COURT: Then onoe yeu reosive 1t in that emall, yoo
bhave five doys after that. If I don't hear from soybedy,
then I'm Just going to assuae that you don't hawve any
objecticos, and that's okay tee. Hegause the practice that
1T have, which ls what's requined undoer thae Civil Bnlaz of
Procedure, is if ncbody cblaects in the £ilve days, I'm
going to sign the order.

MR. RICHRRD LOBH: Okay. Wall, wa haven't avan tean the
order yut =0 ...

THE COURT: X'm telliog yon what bappan= hy way of
Proceos.

FR. RICHARD LOSH: I'm sozIy.

THE CCOORT: Yas. If you =sams the arder, and yvou dan't bave
any akjectiona, and you don't want to enmil oe, I'm going
to aign the order. Okay. You'xe not ukidar any obligation
to respond to an amail.

RICHARD LOSH: I sas.

CODOET: Only 1f you have an objsction.

REICAARD LOEA: Olay.

COURT: All right? All right. Thank you.

WILLIAMS: Thank geu, Tour Hoholr,

RICHARD LOSH: Thattk you far your patiance.

N RN

COORT: Thank You.

Caral Johngon, Court Raportaz, BRER
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2023 South Dakota Codified Laws
Title 1 - State Affairs and Government
Chapter 26 - Administrative Procedure
And Rules

Section 1-26-1 - Definition of terms.

Vniversal Citation:
8D Codified L § 1-26-1 (2023) )

MNexa »

1-26-1, Definibon of terms.
Terms used in this chapter mean;

{1)"Agency,” each associaton, authority, hoard, commission, committee, council,
department, division, office, officer, taak force, ar other agent of the sinte vestod with the
authority to exeicise any portion of the state's sovereignty. The term ingtedes 2 home-relc
mnicipality that has adopted its own administrative appeals process, whose final
decisions, rulings, oF actlons rendered by that procans are subjact bo judicial review
putsuant b this chapter. The term does not iInclude the Legisiatere, the Unified Jodical
Svstem, any unit of local government, or any agency under the jurisdiction of snch exempt

departranents and onits ueless the department, wit, or agency is specifically made sabject
1 this chapter by statate;

(' (z)"Contested case,” a proceeding, including rate-making and lisensine in whish thalaaa]
rights, duties, or privileges of a party are required by lew tobe dete - EocknaeFinder .

Heo 01T



after an opportugity for hearing but the term does not inclode the proceedings relating to
rule making other than mbe-malting, proceedings related to inmate disciplinary matters as
defined in §1-15-20, or sludent academic proceedings under the jurisdistion of the Board of
Regants;

{g)}"Emergency rile,” a temporary rule that iz adopted without a hearing or which becomes
effectve less than twenty days after filling with the secretary of state, or both;

(4]"License,” the whole or part of any sgency permit, certificate, approval, registration,
charter, or sinlar form of peymission required by jaw;

(51 "Licensing,” the agency process resperting the grant, dendal, renewal, revocation,
suspeneion, annlment, withdrawal, or amendment of 8 Beense,

(61"Party," each person or agency nxmed or sdnaitted a9 4 party, or properly seeking and
enttled as of right to be admitted a5 a party:

(7]"Peraon,” all palitieal subdivision? and agonetes of the stats;

{8)"Pale," each agency statement of general applicability that implements, interprets, or
prescrbes law, policy, procedure, or practice requirements of any agency. The term
includes the amendment or repeal of a prior mile, but does not inclnde:

(a}8tatements concerning only the internal management of an agency and not afecting
private rights or procedore avatiable to the public;

(b)Declaratory nules izszued pursuant to §1-20-15;

(e)0fhcial opinions issued by the attormey gooeral pursuant to §1-11-1;
(d}Execulive orders issped by the Governor

fe}Student matters under the jurisdiction of the Board of Regents;
{flActions of the railrosd board pursuant 1o §1-44-238;

(gilnmate disciplinary matters as defined in §1-15-20;

{hjInternal control procedures adopted by the Gaming Commssion pursuant o §4.2-78-
5.1

Am A%



{i)Poliies governing specific state fair premivms, awards, entry, and exhibit requirements
adopted by the State Fair Cotnmisslon purseant to §1-21-10;

{jlLending proredures and programs of the South Dakots Honsging Development Authority;

and

(8A)"Small buginess," 2 businags entity that employs twenty- five or fewer fidl-tme
eraplayess,

(g} Substantial svidence,” such relevant and compeftent evidence as a reasonable mind
uigit accapt as being sufficiently adequate o support 8 conclusion.

Soarce: SDC 1935, §65.0166; 5L 1366, ch 159, §1; 5L 1968, ¢h 210; SL 1972, ch 8, §3: SL
1973, b 264, B1; SL 1074, ch 16, §§1, 2; 8L 1975, ¢h 16, §87, 8; 8L 1076, ch 14, §81, 2; 5L
1077, oh 1%, 81; 8L 1vo77, b 14 511080, ch 17 5L 19&2, ch 20, §2; 5L 1982, eh 100, §1; 81
198, ch 20, §42; 51 1090, ch 343, §oA; SL 1992, ch 8, §3; 3L 19495, ch 3, §2; 5L 1906, ch 1o,
£1; 5L 1996, ch 130, §154; SL 1000, ch 9, 51; SL 2004, ch 20, §1; 81. 2012, ch 7, §1; 5L 2014,
ch 73, &

Next »

Disclaimer: These codes may not e the most rectot versron, South Dakote may kave more eugment or
acctrate information. We make o warranties or quaranteess about the acquracy, complerensess, ar
adenquacy of the infurmaticm eontained co this site o the Tnformation Jinkad b on the stete site. Mlease
check official sowmes.

Thiz zite ks protected by reCAPTCHA and the Geogle Privacy Policy and Torms of Service epphy.
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2023 South Dakota Codified Laws
Title 1 - State Affairs and Government

Chapter 26 - Administrative Procedure
And Rules

Section 1-26-14 - Declaratory judgment
on riles.

Erniversal Citation:
SD Codifled L § 1-26-14 {2023} ()

{ Previons Next »

1-28-14. Declaratory judgment on roles.

The vaiidity or apphicability of & nule may be detarmined in an action fer dectaratory
judgment in the chrenit conrt for the county of the plaiotiff's residence, ifit is alleged that
the rule, or its threatened application, interferes with or mpeirs, or threatens to interfere
with or impair, the legel nghts or prvileges of the plaiotiff. The agency shall be made &
pavty to the action. A declaratory judgment may be rendered whether or not the plaintiff
has requented the agency to pass upon the validity or applicability of the male in question,

Souree: 5L 1966, ch 159, &7,

£ Preadous Nexk »

PRCKATEINGO -
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2023 South Dakota Codified Laws

Title 1 - State Affairs and Government
Chapter 26 - Administrative Procedure
And Rules

Section 1-26-15 - Declaratory rulings by
agencies.

LUIniversal Citation:
8D Codified L § 1-26-15 (2023) ()

£ Previons Next >

1-26-15. Declaratory ralings by agencios

Each ageney shall provide by ruls for the fling and prompt disposition of petifions for
declaratory mlings as to tha appEcability of any statmtory provision or of any rule or crder
of the agency. No inmate as defined in $1-15-20.1 may patition an agency for 8 declaratory
riling on the applicability of statotory provisions, rules, or orders of the ageney. Rulings
disposing of peatons have the same staius as agensy decisions of orders in contested
cases. A copy of all such rulings shall be fled with the director for publication in the
Administrative Rules of South Dakoia.

Bources 8L 1966, ch 150, §8; SL 1979, ch B, §3; 31 1984, cb 16, §12; 3L 1990, ch 20, §3; 5L
1993, ch 19, §3; 81 1995, ch 8, §14; SL 1090, ¢h &, §3.

{ Previoos EOUARFRREr o~
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2023 South Dakota Codified Laws
Title 1 - State Affairs and Government

Chapter 26 - Administrative Procedure
And Rules

Section 1-26-16 - Notice and hearing
required in contested cases.

& Universal Citation:
3D Codified L § 1-26-16 (2023} {)

{ Previous Next >

1-26-16, Notice and bearing required in contested cases.

in a contested case, all parties shall be afforded an opporunity for hearing after reasonzble
notied,

Sonpre: SLL19as, ch 154, §9 (1)

£ Previons Next >

Disclaimer: Thes: codes may oot e the most pecent verzion. South Dakoda may have more curent or
accurate information. We make no warrantics or guarantees about the acmumey, complettness, or

adequacy of the information comained oo this site or the infotnabon nked to on the sbabe slte, Plesas

L check sffidal spurees,
PAtkageFinder -

P, 823
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2023 South Dakota Codified Laws

Title 1 - State Affairs and Government
Chapter 26 - Administrative Procedure
And Rules

Section 1-26-18.3 - Request to use
Office of Hearing Examiners in certain
contested cases.

Universal Citation:
S0 Codified L § r-a6-18.3 (2023) ()

% Frevious Next 3

1-20-13. 5. Request to use Office of Hearing Kiaminars in certain eontested cases.

In any contested case, if the amount t tontroversy exeeeds two thousand five hondred
dollars orif a property right may be terminsted, any party to the contested case may
raquire the agency t6 uss the Office of Haaring Examiners by giving notice of the request no
[zter than ten days after service of & natiew of hearing issued pursuant to §1-26-17. This
seckon doss not apply to any contested czge bafore the Public T7Hlides Commiagion.

Souree: 5L 1995, ch 8, 318: 5L 2003, ¢h 18, §1; 5L 2007, ch 7, §z.

£ Previons Next »
. EycihgeFindar
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2022 South Dakota Codified Laws
Title 1 - State Affairs and Government
Chapter 26 - Administrative Procedure
And Rules

Section 1-26-30 - Right to judicial
review of contested cases--Preliminary
agency actions,

Universal Citalion:
SD Codified L § 1-26-30 (202g) ()

£ Previous Next >

i-20-%0. Right to fodicial review of contested cases—Prefiminary agency actions.

A person who has exhsusied sl administrative remedies available within any apency or a
party who is aggrieved by a final decision in a contested case is mntitled to fdicial eview
under this chapter. X a rehearing is authorized by law or adminisirative rale, failare to
request 4 rehraring will net be considered a failure to exbianst all administraive remedies
and will oot prevent an otherwise final decision from becoming final for purposes of such
judicial review. This secton does not limit palizstion of or the soope of fudicial review
available nunder other means of review, Tedrese, or relief, when provided by iaw. A
prebiminary, ptocedara), or intermediate agency action or ruling is immediately reviewable
if review of the final agency decision would not provide an adeqoate rermedy,

. %m N

Aop 02.5
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2023 South Dakota Codified Laws
Title 1 - State Affairs and Government
Chapter 26 - Administrative Procedure
And Rules

Section 1-26-30.2 - Appeal from final
action 1n contested case.

—_—

L Universal Citaion:
3D Codified L & 1-26-30.2 (2023) {

£ Previous Next »

1-26-30.2. Appeal from final achion in contested case.

An apreal shall be allowed In the cirenit court to any perty 10 a contested case from a final
decision, miling, or action of An agency.

Sowrce: SL 1975, ch 17, §1.

£ Previous Next >

Dasclainver; These codes may wot be the thost vecemt versing. Somih Dalovs may have more corrent or
agenrate information. We make no warranties o gueramtecs ahomt the aceoursey, completsness, or

adequacy of tha informpation conlsined on this site or the nformation linked to on the state site. Pleass
check officis] sowrees.
L wmm ﬁ
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L {2)An action for civil injunctive relief, pursuant to chagtar 21-8.
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2023 South Dakota Codified Laws
Title 7 - Counties

Chapter 18A - Ordinances And
Resolutions

Section 7-18A-2 - Authority to enact,
amend, and repeal ordinances and
resolutions--Penalties for violation.

Universal Ciation:
8D Codified L § 7184-2 (2023}

{ Previous Next »
=-184-2, Authority to enact, amend, snd repeal ordinances and resolntions—Penaltiss for
15 1 k13-

Each ¢ounty may enact, amend, and repead such ordinances and regolutions as may be
proper and neseseary to carry into effect the powers granted to it by law and provide for the
enforcerent of each violation of any ordinance by means of 2oy or all of the following:

{1)A fime not to exceed the fine establizhed by sebdivision 2z2-6-2{2) for each violation, or
by i prisonment for a period not to exeeed thirty days for each violation, o by both the
fine and 1mprisontoent; or

Ppp 027



L develgpment of the territory under it paisdiction;
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2023 South Dakota Codified Laws

Titie 11 - Planning, Zoning and Housing
Programs

Chapter o2 - County Planning And
Zoning

Section 11-2-1 - Definition of terms.

Universal Citation:
STy Codified L § t1-2-1 {202%) { )

MNext >

11-2-1. Daftntition of terms,
Terms vsed in this chapter mean:
1} Boapd," the board of county commissioners;

{2)"Commission,” " planning and Ioning commission,” "Zoning commission,” or "planmniog
collrmission,” any eounty planning and zoning commission created under the terms of this
chapter;

(3)"Comprehensive plan,” a document which deseribesg in words, and may Qlustrate by
maps, plats, charts, and cther descriptive matter, the goals, polities, #nd objectives of the
baard to interralate ell fonetone and nateral sysiems and activities reladng to the

BrckapeFmder -
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{4)"Governing body,” the board of county commissioners, the city council ar city

COMTTISSION
(R} Municipelity,” a ity or town bowevar organized:

(6] Temporary zooing or subdivision ordinance,” an ordinance adoplted 85 an emergency
meagere for a limited duratipn;

{7} Subdivizion grdinance,” any ordinance adepted by the board to regulate the subdnision

of Jand 30 38 to provide coordination of streets with otber subdivisions and the major street
plan, adequste areas set aside for public uyes, water sod sanitation facilities, drainage and
ficod control, and copformity with the comprehensive plan:

[8)"Subdivision, " the division of 2oy tract or partel of land mte two or more lods, sites, or
other division for the pmTose, whether immediate or future, of sale ar building
development. The term includes resabdivision. This definition does not apply to the
conveyance of a porfion of any previously platted tract, parcel, lot, or site if the converance
doas not cause the tract, parcel, lot, or site from which the portion is severed to be in

violation of any existing zoning ondinance or subdivision crdinance spphying to the track,
parvel, lot, o site;

(g)"2oning map,"” the map that delineates the extent of each district or zore established in
the zoning ordinance;

{10)"Zoming ordinance,” any ordinance adopted by the beard to tnplement the
comprehensive plan by regelating the location and use of buldings and vses of land.

Source: SL 1967, ch 20, §1; 5L 1975, ch 113, §1; SL 1987, ¢h 29, §55; $L 194, ch &0, §e; 5L
2000, ch Ao, §1.

Next »

Disclainver: These codes may not be the most recent version. Spoth Daketa may have more sureent or
aocurate information. We make no warnmsnties or guardmhess abott the acouracy, completeness, or

adequacy of the information contained on this site or the Information lieked to o the stake site, Plaase
checl ofEcial souroes.

This site is protected by reCAPTLHA and the Google Privacy Polley and Terr
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2023 South Dakota Codified Laws

Title 11 - Planning, Zoning and Housing
Programs

Chapter 02 - County Planning And
Zoning

Section 11-2-2 - Appointment of county
planning commission--Number of
members--Acting as zoning
commission.

fniversal Citation:
5D Codified L § 1i-2-2 (2023) ()

< Previpns Next »

1-2-2. Appointment of county planning commission—Number of members—Acting as
FOMINE COMIMSSion.

The board of county commissioners of each connty in the state may appoint 2 commission
ot five or more members 1o be kmown as the county planning commission, If 2 county
pIoposes to epact or implerment any purpose s=t ferth in this chapter then the board of
county cominissioners shall appoint & eounty planning commisman. The total membership
of the county planning commission shall always be an uneven oumpe- -3 ~# bt ame
Fesigusendar
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inember shail he 2 member of the Hoard of county commissioners. The eounly piapning

rmmiaagion ig alan tha ¢onnty soning cOMmOnissinT.

Source: 511941, ch 215, §4, SDC Mipp 1960, §12.2080q; 3L 1965, ch z7: 8L 1947, ch 2o,
£2; 8L 1968, ch 237 51, 1997, ch 72, §2; 51. 1999, ch 654, §1.

{ Previons Next

Dvisclaimer: These codes may oot be the most recent vergion. Sopth Dakota may have more carreol of
eccurate information. We make no warranties or guargntees about the accmracy, completeness, ot

adequacy of the informabion epntained on this glte or the Information linked to on the state site. Flanse
check oficlal souTees.

Thie site is protected hy reCAPTCHA and the Gaggle Privacy Poliey and Terma of Service apphy.
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2023 South Dakota Codified Laws

Title 1t - Planning, Zoning and Housing
Programs

Chapter 02 - County Planning And
Zoning

Section 11-2-13 - Adoption of zoning
ordinance.

Universal Citaion:
S0 Codified 1. § 12-2-13 (2o23)

£ Previous Next »

11-2.13_ Adoption of zoning ordinanece,

For the purpose of promaoting health, asfety, or the general welfore of the county the baard
may adopt 8 zoning ordinance 1o regulate and restrict the height, number of stories, and
size of bualdings and other seuctires, the percentage of lot that thay be comupied, the size of
tiie yards, courts, and other open spaces, the density of popalabon, and the location end
use of buildiogs, structures, and land for wwade, industry, residence, flood plain, or cther
PILIEHSES.

Source: SL 1041, ch 216, §2; 3DC Supp 1960, §12.20402; 8L 1967, ch 20, 53 (1); SL b

L ch 69, §4-
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March 19 2025

Richard M. Williams

B0 Bax B45 .

Rapid City, 50 5THD
Telephone: (603) 342-107K
Telefax: (IEIDS} ,:4"'-?511:
Bl ove i miaat o

ﬁrtcnm!:}'s fm F’Iumtlﬂ'q

fe:  Swnmons and Complael Tom the Shaw Family Trast

Dear bir. Wilhams

We received a summens and complaict from your olfice yesierday demanding an
angwer po youdr complaint. This lemer 15 oot an anywer 0 your complaint oat rathor an
attemipt (o commnumnicate with you about the substance of your cemplaint betors we
respond with an apswer,

We were sirprrsed not only to reesive 1he camptamt bot also 1w readimg the
alicgetions you put [orth, Thes o3 because we sent a cettifjed [Bter ta the Shaws on
Fehruary 28, 20273 mdicaling that we apderstond that they have the tight o tavel upon
rhe doveway we construeted and which is the central subjaet of your complaint, Please
sek the gitached letter with a copy of the US Postal Service certified mail receipt dated
Vehroary 28, 2022,

We did not understand your allegations because we stated clearly bafors ever
recoiving yow complaing that we understood your clients have the legel night to use the
driveway we constructed. Thel matter was not an issue in dispute oo February 28" and
we da not despute 1t now. The statement you réeder 10 1o o0y 1ast letter to You im response
b wour [eter was made g ignorance. Since thar time we have become a bl mor:
ewceleld 65 o whin South Dakaotla law provides mn, thos rospect.

If you read our letter of February 28" vou will see that 7t was written solaly to
request that the Shaws act to remediate a peoblem created by their newly installed egiry
anto our driveway from dedicing Mountain Road as their entry dove has obstructed one
of the gutters moning atongside our driveway, Az the ketter points gut the obstructed
gutter will potentially pool the drenage and redirect it ontg the dnvewsy rather than
allirwing it to [wllow its wntended counpss. To repeal, our lstier was 2 request snd oot &
demand that the Shaws use what we consider to be comnon sensc and coutiesy to
tennedy an abatmueton which can only lead to premature erosion of fhe doveway surface.

We weme curions as to why your coroplaint made no refercnee to our Febrwary
28" letter so we called the TS Postal Servics acking number snd wers surprised to find
vul that thers 1z o record of the Jetter having been delivered Ly pour clients afier it
rcached the distribution center in Santa Ana on barch 3, 2023, Did your cliemts re
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accept the leder? Or did they receive the letier and not sign for 1tY We don’l koow. So
the Postal Service is cumently investigating az o its whereaboars and will let uz know
more aller saveral business days. [n the meantime perhaps you wal] be kind enough to
share a copy of the February 28"™ letber with your clisnts singe it appears there has been &
problem with its delivery directly fiom vz, Flease fec] froe to agcess the comrem slatus of
the Poztal Service’s investigation of the matter via thear 8K number or wehsite uzing the
FErvice reguest number 45195164

With regard 1o your characterization of statements in our letter to the Shaws dated
Augus 14, 2122 (your exhibit T)we would make a couple of peings. First and foremost,
it has appcared o us ever since November of 202 that the Shaws have wanted to
extinguich our casement. Initially they tried 1 vacate our agement throogh 2 heaning
with the etunty Sommrmissionens withoul ever trywyg 1o contasct us and with very short
nitice Lo us. When dwat faled they 1pnoied our offer i a leter dated December 12, 2021
iyour exhihit [ 4o discuss any 1ssues with them. Inziead they had thewr California
attormey zend us an ¢-mail stating they believed the depicion of our Sascrment was
tmproper.and that they wers employing the yervices of yoor law Biom (se abached copy
of e-mail from Michael Genosvase dared lanuary &, 2023, The e-mail stated that they Jid
nat wank their property to be “burdened by such depietion of an acecss casement™.
Apparenty the fact that the easensent was propetly in place for approximacely 5 vears
prior to their seguoisition of Lot 4 meant nothing to them.

Then wes teceived your letter dated Augnst 5, 2022 with ils emoneous descrigtion
nf our rasement ag “secondary” along wath a ligt of stipulated demands for sn ggreemaent
lo e biled wath the ragestry of deeds. Aldl of thas simply becauss we mnstalled & driveway
16 oar propetty according 2 the specifications of a legy] private access easement that
yourr clients kncw about when thew bought their propeniy? Seriously?

Second, and squally important, 15 the fact that your chents have given us ao
Teagom o trust thern or thewr words when teer achans and hehavior toward os fom the
ourset can rphtly be interpreted as hostile. Nasther [ nor my wife have ever had =
neiphtrar who refised to speak with us in person ar, moce importantly, commemicated
with us oply through anomeys, And, ke most people who have Iived in multple
locations arcund the country, wa've kad our shere of expedences with cranky and
itassiblz neighbors i the past. But we've always managed to live az neighbors extending
pand Tujth, courtesy and respect Jor each other in gur relationships as much as possible.
And we've never bad a disagresment with any seighbor or lakdiord in which the
rieiphbor resomed to using an attomey apainst we for any ceason.

Son perhaps you can understand A% 10 how we might pereeive your Angust 3 latter
as sormething akin to o tlueat from someone we've never metl and about whom we know
little or nothing of aubsiance.

As you can plainly see in our February 287 [otter, after educating ourssives a5 10

Houth Dalkota easement fawy and prior to receiving your complaint, we have recogzmzed
the rights of your clients to use the doveway we constructed. Tt might have been a hit
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easier If vou had tred to educate us in vour Aumust 5" latter instead of stmply slaling that
the Bhaws were just going o use the driveway for their own parposes, Aud, by the way,
that statemen suck us as quite odd when copsidenng your stabement o the August ™
ietter that the Shaws did not believe the “roadway’” was adequately constructed and that
they wanted to eddress “the safcty and constmchon stancdards™ of the aceess, Tt seemed
to ug at that point thal The Shaws might use our daveway in o manner such as Lo Sreate
saing sart of “accidestal injury”™ and then nirn around and blame us for a porpontedly
unsale o1 hazardous construction, Stmnger tings have happened a5 vou may know.

By the way, you never did identyfy any particular aspect or portion of the
drivoway that the Shaws consider to be unsafe. Please focl froe to do so f your clients
are inclined to speak honesthy.

Accordingly, 23 we have acknowledged in our February 28" lettar BrioT to
recel ving youwr complaint that the Shaws have the rght to use (he driveway we
gomsimcted, it eppears thera is no stgnificant icsue between the Shaws and ue that iz
addrezged o your ¢otoplaint. Ploass: contaet me 1f thiz 15 not the case.

Howewer, we do have a question for you as to whether your complainl has been
submitted to the Court, a3 we see oo indication in your complaint specifically to that
effect. [[11 bas nod et been submitted to the Coart perhaps it is yet possible to have 3

reasvnuble discussion of any senons consems the Shaws may barbar without brying to
force therr desired outcame through the Coort.

We arc sending this letter io0 you via US Postal Service first cfasy woail ey well as
vig your ¢-mald address, not as an official answer to your claims for relief, b rather as
an etlempt to resolve any isswes reasonably and withour threats of litigation.  We wqlt

artempt 1 speakt with yos by wlephone o & few daya if we bave not heard back From you
in the rngantime.

Sineerely,

Richard ame] Camol Tosh

Anachmernts: Leter o Shaws with TI5 Poswal cerlifisd meif receipl (2 pages) anc
Copy of e-mail fiom attomey Mike Genoveze [1 page}
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February 78, 2073
Dhisar MIr, Arw] Wirs. St

We are writing thiz letter to you to request that you act at your earliest opportumity
b reropediaie the problem created by your dosveway catry fom Medicios Mouptain Road
onte our drivewray, As you are oo deubt aware, sur dovewey was cotstrisied with
gutters, or trenches, on both sides and the dnveway 1iself sloped towand the gutiers in
arder to facihiate drainage of water away From the surface of the d:i'.rewa].r. These gutters
then allow: waler 1o flow away o the driveway mitface socording o pravity sod were
designed and created for that purpase.

Apparently your short entry driveway section from Medwine Moommtain Hoad to
our driveway was constructed simply by dunaping a few loards of dirt and prave] oo the
oround and then compactng it. However, in connecting your oew doivewsy emtry with
our drivcway you alsi filled and compacted your dart and prave! inio one of the drainape
gutters serving alompside our diveway. This act sffectvely blocks our drainage mnter
such that any manofl walsy from Egpers Lane uphili will pool at the point of your
nbstretion notl rising to the surface of our driveway amd then flowing acrnss the surface
of our driveway, If this bappens it will create a wnddy driveway surface and slopg with
vehicle traffic back and forth will serve ondy o erode the doveway surface premature]y.

Why would vou create thas sitwsiion when all that is requared 15 a stmple culvert in
the trepch allowing the gutier to hncion according o its purpose®

We umderstand that you, 2c new cwners of Eot 4, have the right to e the
drivewny we have construsted. However, we don't believe you are justified in creating
an abstruction that, if left in place, will Block gravitafional dreinage of water runoff
cansing it to pool and eventuaily flow onto the susface of the driveway and muddy it up,
eventually eroding the surface with vehicles travelliog back and fonth

Despite our past aftampts via 115 mail and telepbone messaging to comminicate
with you diresily in the past, vou bave chosen to communicate with us ondy through your
lawyers. The last messags we received in the mail from one of vour laveyers stated,
amny ather things, that yvoo wanied 10 e good neigbbors. If that iz indeed the case
please imblock the drainage gutter thet your new entry drive path has obstructed and
install a culvert at the point whese your drivewsy joing with s b atlow the mater o
serve the purposc for whech it was created.

We will look Forward to reteiving a meapingivl response om you soon.

Sincerely,
Richarl aml Caro] Losh

enclosurce: pictures of the point of obstruction
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TR 31T P Xfinke Connect Lal 4 Case Subdeizient 4 i and Ron Shaw BPrimroud

Michae! . Genovass <migfRgab-law. com: 1I26/2022 10-24 PN

€ Lot 4 Case Subdivision £4 / Jil 2nd Ron Shaw

Ta chloshigeomcast.oft <rhlnshi@oomeast nets « caroliwshgva Qo woarnolioshdhva.qov=  Copy
Ran Shaw <rshavwBshewoarsiruction com= - gddreaming <sddrazming@onslonmal.cams=
Macely &, Jackley <mjacdevdgpne. coms « Kadi Brande! <knBEigh-law. com=

Carol and Richard Lash.

A5 a follow up to my conversations with Richard Losi | kaee et with e cllent Jill and Ron Shaw to d-scuss the
Plat mzes deplchan nf 2 Prvate Access easetient on tne Shavws Lot 4 graparty. The 3haws do not balieve the
dopiction of the easement was arcper anc wasts 1o beber undeesiand the content of akl canrersations witn
wrells Favgn, Anderwn Enginesrlng and the Coenty planners at Custer reparding the depiction ponthe Plat map.

I he Shaws go not wart Lat 4 urdened by such dapletion of ar 3coecs aasemant and hava reiained the Law firs:
of Guncerson, Palme:, Melsan & Ashrrene, LLP oo Rapad Oty ta adyise thesn of their rights re thls matter At this

point my underssendirg is that vou wili be contacted by Marty Jackicy ar someorne on ks behalf re efforts to
ri&d e Hhis rmatrer

The $haws intentions are to pe good neighbors and as fuch are willing to discuss providing you with 2 llmited
license for a Hmited ome to 2ccess Lot d to remove your mobile [s\eme aad hawve material delive ry Eor mew home
consTrucnon, The Shows ane also veny nterested in jonlag vouia ai effac to get the Cownty af Coster to
provide more maintenance tor Fresland QDhve.

‘ Aftar the Shaws Rave discussed the PIGE Map essue wito barty Fackley ln mare detail wou will be contacted
tutthier

After il of my reseasch and understanding of the praperty iszues b am confident that there is a reasonable
resodutian.

tdichael ;. Senovess, Esc.
Grartt. Genovese & Baratta, LLF
A0 Wgin Straet, She, 1640
irvine, Ch 92514

Phone: 949/650- 1600

FAX: 909/ RBd-G05 ]

Emails mieeeh-1a % com

frivilegad And Canﬁdenﬁall"t{tn mmenicaRbon.

This electramic transmission, znd ary documenks seched hereta, (4 are pretected by the Elactrgnic
Communicztions Privagy Act (18 LEG 55 2510-2521), {b) may contain confidaniial andfar lagally privileged
rlrmation, and ) a2 [or the sole wse of the intended] recigient named abkove, IFvou have received this
gkectmonic message in error, pieass notify the sender and delets the electionic message. Any disclasure,
copying, distriburion, or vse of the contonts of the information received in ermor &5 stricthy prohlbibed.
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