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________________ 
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________________ 

 
ROBERT M. MERCER, 

 
Plaintiff and Appellant, 
 

v. 
 

SOUTH DAKOTA OFFICE OF ATTORNEY GENERAL, 
 

Defendant and Appellee. 
 

PRELIMINARY STATEMENT 

 

 Throughout this brief, Plaintiff and Appellant Robert M. 

Mercer will be referred to as “Mercer.”  Defendant and Appellee 

South Dakota Office of Attorney General will be referred to as 

“Attorney General’s Office.”  The circuit court settled record will be 

referred to as “SR.”  The administrative record before the Office of 

Hearing Examiners will be referred to as “AR.”  References to 

Mercer’s Appellant’s Brief will be designated as “MB.”  Material 

contained within the Appendix to this brief will be referred to as 

“APP.”  All references will be followed by the appropriate page 

designations.  

JURISDICTIONAL STATEMENT 

 This is an appeal from a September 8, 2014, circuit court 

Order Affirming the Office of Hearing Examiners’ Findings of Fact 

and Conclusions of Law.  SR 40.  Plaintiff filed a Notice of Appeal to 
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this Court on September 29, 2014, and a Corrected Notice of Appeal 

on October 1, 2014.  SR 45, 50.  This Court has jurisdiction 

pursuant to SDCL §§ 1-26-37 and 15-26A-3(1).    

STATEMENT OF LEGAL ISSUE AND AUTHORITIES 

 
WHETHER THE HEARING OFFICER ERRED IN 
AFFIRIMING THE OFFICE OF ATTORNEY GENERAL’S 
DECISION TO DENY IN TOTO MERCER’S SDCL 
CH. 1-27 PUBLIC RECORDS REQUEST FOR THE 
DEATH INVESTIGATION FILE OF RICHARD BENDA? 

 
The Office of Hearing Examiners Hearing Officer 
determined that the Attorney General’s Office acted 
within its authority as the information was not subject 
to mandatory disclosure, and that the conditions 
imposed upon disclosure were proper. 

 
SDCL 1-27-1.5(5) 

 
SDCL 23-5-11 

 
Argus Leader v. Hagen, 2007 S.D. 96, 739 N.W.2d 475 

 
National Archive and Records Administration v. Favish,  
541 U.S. 157 (2003) 

 

STATEMENT OF THE CASE 

 Mercer initially brought an appeal under the public records 

disclosure provisions in SDCL §§ 1-27-41 and 1-26-30 through -37.  

On December 18, 2013, the Office of Hearing Examiners received 

Mercer’s Notice of Review-Request for Disclosure of Public Records.  

AR 1-27.  Pursuant to SDCL 1-27-38, Mercer sought review of the 

Attorney General’s Office’s denial letters dated December 11, 2013, 

and November 26, 2013, which were sent in response to Mercer’s 
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request under the state’s public records laws for disclosure of the 

Attorney General’s Office’s investigative records and reports 

regarding the death of Richard Benda.  AR 1.  The Attorney 

General’s Office filed a response to the Notice of Review on 

January 2, 2014.  AR 32-65.  Mercer filed a reply on January 6, 

2014.  AR 71-73. 

After review of the submissions, on May 9, 2014, Hearing 

Officer Hillary Brady entered Findings of Fact, Conclusions of Law, 

and Order dated May 9, 2014, upholding the Attorney General’s 

denial of Mercer’s request for disclosure.  AR 75-82.  The Hearing 

Officer determined that the records which Mercer sought were not 

records required to be disclosed to the public under SDCL ch. 1-27, 

and that the Attorney General acted within his statutory authority in 

denying Mercer’s request.   

Mercer filed his Notice of Appeal to circuit court on June 6, 

2014, pursuant to SDCL §§ 1-27-41 and 1-26-31.  SR 1; AR 86.  

Mercer included a Basis for the Appeal (AR 87-88) and made 

arguments to the circuit court consistent with this document.  

APP 1-5.  On September 2, 2014, Circuit Court Judge Kathleen 

Trandahl entered her Memorandum Decision upholding the Office of 

Hearing Examiners’ determination.  SR 21-39.  On September 8, 

2014, the circuit court entered an Order Affirming the Office of 

Hearing Examiners’ Findings of Fact and Conclusions of Law.  
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SR 40.  Mercer filed a Notice of Appeal to this Court on 

September 29, 2014, and a Corrected Notice of Appeal dated 

October 1, 2014.  SR 45, 50. 

STATEMENT OF FACTS 

 In the spring of 2013, at the request of Governor Daugaard, 

the Attorney General’s Office began a criminal investigation of 

potential financial misconduct in the Governor’s Office of Economic 

Development involving voucher reimbursements.  AR 36, 62. 

 On November 21, 2013, upon the conclusion of the criminal 

investigation, pursuant to SDCL 1-11-1(2) and (9), the Attorney 

General notified the Governor of the results of that investigation.  

AR 36, 62-63.  Though there was evidence of criminal wrongdoing, 

the Attorney General advised that no action would be pursued since 

the individual involved was deceased. 

 The Attorney General reported to the Governor that during the 

investigation, the Attorney General’s Office discovered additional 

financial concerns relating to a one million dollar Future Fund 

Grant to assist Northern Beef LP.  AR 36, 62-63.  These potential 

financial concerns arose out of the EB-5 program operated by the 

State of South Dakota in conjunction with the South Dakota 

Regional Center, Inc.  The Attorney General advised the Governor 

that because the EB-5 program is a federal immigration program 

run and controlled by federal immigration authorities, the Attorney 
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General provided its entire criminal investigation file to the federal 

authorities and that his office would continue to assist federal 

authorities regarding the matter. 

 On October 22, 2013, Richard L. Benda was discovered dead 

by a family member in rural Charles Mix County.  AR 36.  The 

Charles Mix County Sheriff’s Office requested that the Office of 

Attorney General Division of Criminal Investigation (“DCI”) conduct 

an in-depth investigation into the cause of Benda’s death and 

whether the death was the result of criminal activity or foul play.  

AR 36-37, 48. 

 On November 21, 2013, after the conclusion of the DCI death 

investigation, the Attorney General’s Office issued a press release.  

AR 64.  The press release stated the conclusions of the investigation:  

that Benda’s death was the result of a self-inflicted gunshot wound 

and that there was no evidence of foul play.  The official Certificate 

of Death, dated November 27, 2013, has been made available to the 

public.  AR 65.  Benda’s Certificate of Death included the following 

information: 

CAUSE OF DEATH PART I:  PENETRATING SHOTGUN 
WOUND OF ABDOMEN WITH SHOT GUN . . . 
 
PART II: 
 
. . .  
 
HOW THE INJURY OCCURRED:  DECEDENT 
SECURED SHOTGUN AGAINST TREE, USED A STICK  
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TO PRESS TRIGGER TO SHOOT HIMSELF IN 
ABDOMEN. 
 

AR 65. 

 On November 26, 2013, Mercer made a written Public Records 

Request under SDCL 1-27-37 for “reports received by and compiled 

for Attorney General Marty Jackley regarding the Oct. 20 death of 

Richard Benda.”  AR 12-13.  In making his request, Mercer stated: 

I acknowledge that 1-27-1.5(5) provides an exemption 
that precludes public release of such documents, and 
that Attorney General Marty Jackley has previously 
declined to provide the reports citing privacy of the 
family. . . . 
 

AR 12. 
 
 The Attorney General’s Office responded to the request on 

November 26, 2013.  AR 46-50.  This response set forth the statutes 

that exempted the reports sought by Mercer from the mandatory 

public records disclosure provisions in SDCL ch. 1-27.  Rather than 

denying the request outright based upon the cited provisions, the 

Attorney General notified Mercer that he would provide limited 

disclosure of information upon Mercer meeting three preconditions: 

The Attorney General will also make available to the 
public, through media representatives, the death 
investigation file subject to the following conditions: 
 
1. All reasonable privacy related items and any Rule 6(e) 
grand jury materials will need to be redacted; and 
 
2. A member of Richard Benda’s immediate family 
as defined under South Dakota law execute a written 
release granting permission for disclosure as set forth 
herein; and 
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3. The media select two representative members, 
following the procedure with media viewing a lawful 
execution in South Dakota to review the redacted 
materials with the Attorney General.  While copies of 
documentation would not be released, the media 
representatives would have an opportunity to report 
their impressions and information they glean from the 
investigation. 
 

AR 49-50. 

 On December 6, 2013, Mercer submitted an Amended Public 

Records Request Under SDCL 1-27-37.  AR 19-20.  In the amended 

request, Mercer sought disclosure of the requested records without 

the Attorney General’s precondition that a member of Richard 

Benda’s immediate family execute a written release.  Mercer 

complained that there was no immediate family member capable of 

executing a release.  On December 7, 2013, Mercer submitted a 

Supplement to Amended Public Records Request Under SDCL 

1-27-37.  AR 21-23.  In the supplement, Mercer detailed his efforts 

to obtain a release from Benda’s ex-wife and mother of Benda’s 

daughter and various other individuals who would fall within the 

definition of Benda’s immediate family. 

In a letter dated December 11, 2013, the Attorney General 

denied Mercer’s amended and supplemental public records requests.  

AR 58-61.  Therein, the Attorney General set forth the reasons for 

the denial including:  that the requested records fell within statutory 

exceptions to public disclosure; the refusal of any member of 
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Richard Benda’s immediate family to provide a written release; and 

the Attorney General’s concern that disclosure could affect the 

innocent members of the family or minor child. 

Mercer has included information in his brief that is not part of 

the record below and for which judicial notice has not been 

requested.  Some of the information presented is of the type a 

request for judicial notice would be appropriate.  However, Mercer’s 

statement that the Attorney General “served with Benda for 

approximately two years in the Rounds government” (MB 11) is 

simply not accurate.  The Attorney General is a separate 

constitutional officer, who has now been twice elected, that heads a 

constitutional office that is separate and independent from the 

control of a governor.   

ARGUMENT 

THE OFFICE OF HEARING EXAMINERS CORRECTLY 
DETERMINED THAT THE ATTORNEY GENERAL’S 
OFFICE HAD AUTHORITY TO DENY IN TOTO 
MERCER’S SDCL CH. 1-27 PUBLIC RECORDS 
REQUEST FOR THE DEATH INVESTIGATION OF 
RICHARD BENDA. 

 
A. Standard of Review. 

This matter is before the Court as an administrative appeal.  

As such, the Court reviews the Office of Hearing Examiners’ decision 

in the same manner as the circuit court with no presumption that 

the circuit court’s decision was correct.  St. Pierre v. South Dakota 

Real Estate Commission, 2012 S.D. 25, ¶ 14, 813 N.W.2d 151, 156.  
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In addition, as a mixed question of law and fact based upon a 

written record, this Court’s review of the Office of Hearing 

Examiners’ decision is de novo.  Id.; McKibben v. Horton Vehicle 

Components, Inc., 2009 S.D. 47, ¶ 11, 767 N.W.2d 890, 894.  The 

Court’s review of the Attorney General’s Office’s denial of Mercer’s 

public records request is confined to the administrative record 

before the Office of Hearing Examiners and matters properly moved 

by a party for the Court to take judicial notice.  See SDCL 1-26-35; 

SDCL ch. 19-10; Kurtenbach v. Frito-Lay, 1997 S.D. 66, ¶ 24 n.4, 

563 N.W.2d 869, 875.  Further, the scope of the Court’s review is 

governed by the provisions of SDCL 1-26-36.   

Under the above scope of review the ultimate issue before the 

Court on appeal is whether the record contains substantial evidence 

to support the Attorney General’s Office’s determination.  Hanten v. 

Palace Builders, Inc., 1997 S.D. 3, ¶ 8, 558 N.W.2d 76, 78.  The 

Court shall only reverse the agency’s determination if, after careful 

review of the entire record, the Court is definitely and firmly 

convinced a mistake has been committed or if the decision 

constituted “an ‘abuse of discretion or clearly unwarranted exercise 

of discretion.’”  In the Matter of the Application of Benton, 2005 S.D. 

2, ¶ 8, 691 N.W.2d 598, 601 (citations omitted).   

Mercer has not treated this matter as an appeal that is subject 

to review under the above stated standards.  Many of Mercer’s 
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arguments are legally inappropriate, as the ultimate issue is 

whether the Office of Hearing Examiners correctly determined that 

the Attorney General’s Office acted within its legal authority when it 

denied Mercer’s SDCL ch. 1-27 public records request.  Mercer’s 

arguments are based upon the faulty premise that he is entitled to 

the requested records and that the Office of Hearing Examiners 

and/or the circuit court were required to fashion him relief unless 

the Attorney General’s Office can convince the Court otherwise.  

Also, Mercer’s arguments on this appeal are largely different in kind 

than those made when he was on appeal before the circuit court.  

See AR 86-88; Mercer’s circuit court brief App 1-5.  For lawyers, 

matters not raised before the circuit court would not be addressed 

by this Court on appeal.  See e.g., Masloskie v. Century 21 American 

Real Estate, Inc., 2012 S.D. 58, ¶ 15, 818 N.W.2d 798, 803-4.  

Though circuit court briefs are normally not part of the record on 

appeal, the Attorney General’s Office respectfully requests that the 

Court take judicial notice of Mercer’s brief under SDCL ch. 19-10 as 

it is part of the court documents submitted to the circuit court in 

this matter. 

Pro se status does not give rise to the flexibility to argue 

whatever one pleases regardless of the record made below.  As this 

Court has recognized, “[a]n unrepresented party ‘can claim no 

advantage from his [pro se] status.’”  Webb v. Webb, 2012 S.D. 41, 
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¶ 14, 814 N.W.2d 818, 823 (citation omitted).  Proceeding pro se 

cannot be used as an excuse for ignorance of court procedures, 

rules, or law.  Id. 

B. Records from the DCI investigation file are statutorily exempted 
from the mandatory disclosure provisions of SDCL ch. 1-27. 

 
The fact that Mercer is a member of the press does not change 

the scope or nature of the Court’s review.  “‘[T]he right to speak and 

publish does not carry with it the unrestrained right to gather 

information.’”  Sioux Falls Argus Leader v. Miller, 2000 S.D. 63, ¶ 7, 

610 N.W.2d 76, 80 (citations omitted).  Under the First Amendment, 

members of the press have the same right to information as the 

general public.  Miller, 2000 S.D. 63 at ¶ 14, 610 N.W.2d at 84.

 Additionally, unlike access to court hearings and documents, 

there is no constitutional or common law right associated with 

Mercer’s public records disclosure request of records in the custody 

of the Attorney General’s Office.  Mercer’s ability to obtain public 

disclosure is wholly dependent upon the provisions of SDCL 

ch. 1-27. 

In Argus Leader v. Hagen, 2007 S.D. 96, 739 N.W.2d 475, this 

Court addressed the denial of a public records disclosure request 

made under the then existing provisions of SDCL ch. 1-27.  In 

Hagen, the Court determined, after review of the relevant statutory 

provisions of SDCL ch. 1-27 and elsewhere, that the Secretary of 
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Tourism and State Development was not required to disclose for 

public inspection the invitation list for the Governor’s Hunt. 

Though the statutes have been amended, the guiding 

statutory construction principles announced in Hagen are still 

applicable to this matter.  Applying standard rules of statutory 

construction, the Hagen Court noted that although SDCL 1-27-1 

created a general presumption of openness, that presumption was 

subject to various statutory limitations.  Hagen, 2007 S.D. 96, 

¶¶ 14, 20, 739 N.W.2d at 480, 481-82.  The Hagen Court concluded 

that where there is a specific statute exempting the public record 

from public disclosure, that statute will prevail over the general 

presumption and policy of openness.  Hagen, 2007 S.D. 96 at ¶¶ 20-

21, 25, 739 N.W.2d at 482. 

 In order for Mercer to prevail on his appeal, he must establish 

as a matter of law that the records requested for disclosure, “the 

reports received by and compiled for Attorney General regarding the 

October 20 death of Richard Benda,” (AR 12) are public records 

subject to the mandatory disclosure provisions in SDCL ch. 1-27.  

As was the case in Hagen, Mercer’s arguments for disclosure must 

be rejected.  The specific statutory provisions exempting law 

enforcement investigations from public disclosure supersede the 

general provisions in SDCL §§ 1-27-1, 1-27-1.1 and 1-27-1.3. 
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The records requested by Mercer were prepared and received 

by DCI in conjunction with the Charles Mix County Sheriff’s Office’s 

request to investigate the death of Richard Benda.  The investigation 

DCI performed was to determine the cause and manner of death and 

to ultimately determine whether or not the death was the result of 

criminal activity or foul play.  AR 36-37, 48.  Additionally, there can 

be no dispute that under the provisions of SDCL §§ 23-3-6 through 

23-3-19, DCI is a law enforcement agency under the control of the 

Attorney General, and DCI is authorized to perform various law 

enforcement-related duties, including cooperating with local law 

enforcement officers in performance of their duties. 

In interpreting statutes this Court has stated: 

The purpose of statutory construction is to discover the 
true intention of the law which is to be ascertained 
primarily from the language expressed in the statute. 
The intent of a statute is determined from what the 
legislature said, rather than what the courts think it 
should have said, and the court must confine itself to 
the language used. Words and phrases in a statute 
must be given their plain meaning and effect. When the 
language in a statute is clear, certain and 
unambiguous, there is no reason for construction, and 
the Court's only function is to declare the meaning of 
the statute as clearly expressed. Since statutes must be 
construed according to their intent, the intent must be 
determined from the statute as a whole, as well as 
enactments relating to the same subject. But, in 
construing statutes together it is presumed that the 
legislature did not intend an absurd or unreasonable 
result.  
 

In re Estate of Ricard, 2014 S.D. 54, ¶ 8, 851 N.W.2d 753, 755-56 

(citations omitted).  There is no ambiguity.  Therefore, given the 
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undisputed facts and provisions of law, all records in the DCI death 

investigation file are clearly exempted from disclosure under the 

provisions of SDCL §§ 1-27-1.5 (5) and SDCL 23-5-10 and -11.     

SDCL 1-27-1.5 provides in pertinent part: 

The following records are not subject to §§ 1-27-1, 
1-27-1.1, and 1-27-1.3: 
 
. . . 
 
(5) Records developed or received by law enforcement 
agencies and other public bodies charged with duties of 
investigation or examination of persons, institutions or 
businesses, that the records constitute a part of the 
examination, investigation, intelligence information, 
citizen complaints or inquiries, informant identification, 
or strategic or tactical information used in law 
enforcement training.  However, this subdivision does 
not apply to records so developed or received relating to 
the presence of and amount or concentration of alcohol 
or drugs in any bodily fluid of any person, and this 
subdivision does not apply to a 911 recording or a 
transcript of a 911 recording, if the agency or a court 
determines that the public interest in disclosure 
outweighs the interest on non-disclosure.  The law in 
no way abrogates or changes sections §§ 23-5-7 and 
23-5-11 or the testimonial privileges applying to the 
use of information from confidential informants; 

 
SDCL 23-5-11 provides: 

Confidential criminal justice information and criminal 
history information are specifically exempt from 
disclosure pursuant to §§ 1-27-1 to 1-27-1.15, 
inclusive, and may be withheld by the lawful custodian 
of the records. Information, if maintained about calls 
for service revealing the date, time, and general location 
and general subject matter of the call is not confidential 
criminal justice information and shall be released to 
the public, at the discretion of the executive of the law 
enforcement agency involved, unless the information 
contains intelligence or identity information that would 
jeopardize an ongoing investigation, or identity 
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information associated with a mental health or a 
chemical dependency or abuse intervention. The 
provisions of this section do not supersede more 
specific provisions regarding public access or 
confidentiality elsewhere in state or federal law. 

 
The definition of confidential criminal justice information is set forth 

in SDCL 23-5-10, which provides in relevant part: 

(1) “Confidential criminal justice information,” criminal 
identification information compiled pursuant to 
chapter 23-5, criminal intelligence information, 
criminal investigative information, criminal 
statistics information made confidential pursuant to 
§ 23-6-14, and criminal justice information 
otherwise made confidential by law; 
 

. . . 
 
(4) “Criminal investigative information,” information 
associated with an individual, group, organization, or 
event compiled by a law enforcement agency in the 
course of conducting an investigation of a crime or 
crimes. This includes information about a crime or 
crimes derived from reports of officers, deputies, 
agents, informants, or investigators or from any type of 
surveillance; 

 
Mercer has not provided the Court with legal argument or proffered 

statutory construction explaining why these statutes are 

inapplicable or, notwithstanding the explicit exceptions, why any 

portion of the requested investigative file is subject to mandatory 

disclosure under the provisions of SDCL §§ 1-27-1, 1-27-1.1, and 

1-27-1.3.   

Indeed, Mercer does not contest the application of the above 

statutes on this appeal and conceded their applicability below..  This 

is reason alone to affirm the Office of Hearing Examiners’ decision.   
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The circumstances under which records and reports of law 

enforcement investigations into the death of an individual should be 

subject to mandatory public disclosure is an issue for the 

Legislature.  The Legislature has made that policy decision.  The 

provisions of SDCL §§ 1-27-1.5(5), 23-5-10 and -11 are clearly 

intended by the Legislature (with certain narrowly defined 

exceptions not relevant here) to allow law enforcement agencies the 

ability to conduct such investigations free from mandatory 

disclosure upon request of a member of the public.   

C. Mercer’s request that the Court require partial disclosure under 
SDCL 1-27-1.10, where no statutory right to the investigative 
file otherwise exists, must be rejected. 
 

 SDCL 1-27-1.10 provides:  

In response to any request pursuant to § 1-27-36 or 
1-27-37, a public record officer may redact any portion 
of a document which contains information precluded 
from public disclosure by § 1-27-3 or which would 
unreasonably invade personal privacy, threaten public 
safety and security, disclose proprietary information, or 
disrupt normal government operations. A redaction 
under this section is considered a partial denial for the 
application of § 1-27-37. 
 

Mercer’s request for redaction does not square with standard rules 

of statutory construction.  Based on the expressed language utilized 

by the Legislature, the obvious purpose of SDCL 1-27-1.10 is to 

allow a public record officer to redact a document that is subject to 

mandatory public disclosure to the extent it contains information 

that is precluded from public disclosure, or fits within one of the 
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stated exceptions to disclosure.  On its face the statute is not 

applicable here, as the provisions of SDCL §§ 1-27-1.5(5) and 

23-5-11 clearly provide that the investigative materials developed 

and obtained by law enforcement during a criminal investigation are 

totally exempt from mandatory public disclosure.   

As Hagen makes clear, the ability of the general public and the 

press to obtain records from governmental agencies and entities is 

wholly governed by statute.  Mercer has not provided the Court with 

any basis to enlarge SDCL 1-27-1.10 to suit his purpose.  “‘In 

interpreting legislation, this Court cannot add language that simply 

is not there.’”  See Matter of the Estate of Gossman, 1996 S.D. 124, 

¶ 11, 555 N.W.2d 102, 106 (citations omitted).  Mercer is 

inappropriately requesting this Court to become a super-legislature 

and craft language that, to date, the Legislature has not enacted.  If 

disclosure of criminal investigatory files in redacted form is to be 

required of law enforcement agencies, it is a policy decision for the 

Legislature to make.  

 There are sound policy reasons behind the Legislature’s 

determination to exempt law enforcement investigative files from 

mandatory disclosure.  During a criminal investigation law 

enforcement officers must travel down many “rabbit trails” in their 

effort to determine whether criminal wrongdoing has occurred.  To 

open those files, or require redaction of information fitting selected 
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criteria, would create a huge obstacle for effective law enforcement 

investigative activities.  It would be a severe deterrent in obtaining 

the cooperation of citizens if they thought the information provided 

to law enforcement would be open to mandatory public disclosure.   

D. The Attorney General’s Office did not abuse its discretion in 
denying Mercer’s request where Benda’s family would not 
consent to disclosure. 

 
The remaining issues Mercer has raised on appeal pertain to 

the assertion that the Attorney General’s Office abused its discretion 

by denying in toto Mercer’s disclosure request when the Attorney 

General was informed that family members would not provide 

consent.   

Mercer argues that the Attorney General’s Office’s attempt to 

craft a means by which Mercer could obtain partial disclosure of 

information in the DCI’s death investigation file was legally 

inadequate and requires modification by this Court.  Mercer 

requests the Court to independently exercise agency discretion to 

craft alternative criteria that allows him to review DCI’s death 

investigation file or force redaction.  There is no legal or factual 

support for Mercer’s request.  Mercer cannot establish a legal basis 

for modification or reversal of the denial of disclosure merely by 

establishing that he was unable to meet one of the Attorney 

General’s preconditions for disclosure. 
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In raising his various issues, Mercer fails to recognize the 

circuit court’s and this Court’s scope of review in this matter.  

Mercer appears to be asserting that de novo review means that the 

circuit court or this Court should make the determination of 

whether and to what extent concern over family privacy should be 

considered and whether and to what extent redaction should take 

place by personally reviewing the information in the investigative 

file.  Such assertions are legally viable only where there is a right to 

obtain the information in the first instance.   

The Court may only reverse or modify the Attorney General’s 

Office’s decision if it is established that the substantial rights of 

Mercer have been prejudiced because the administrative decision 

was “[a]rbitrary or capricious or characterized by an abuse of 

discretion, or clearly unwarranted exercise of discretion.”  SDCL 

1-26-36(6).  The South Dakota Supreme Court has defined “abuse of 

discretion” as “discretion exercised to an end or purpose not justified 

by, and clearly against reason and evidence.”  Hagen, 2007 S.D. 96 

at ¶ 7, 739 N.W.2d at 748. 

It is undisputed that in his letter dated November 26, 2013, 

the Attorney General, notwithstanding any legal obligation or duty to 

do so, and given the unique circumstances surrounding the matter, 

advised Mercer that if he met three preconditions the Attorney 

General would exercise implied discretion and allow limited 
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disclosure of information from DCI’s investigative file.  There is 

nothing in the record that supports any inference that at the time 

the Attorney General set the three preconditions that Mercer could 

not meet them. 

On appeal, Mercer argues that in the absence of legislatively 

prescribed standards, the Attorney General’s Office had no 

discretion, or must have abused that discretion in fashioning the 

limited disclosure option.  The Attorney General’s Office respectfully 

disagrees with this argument.  However, assuming the Court agrees 

with Mercer that the Attorney General had no discretion, this 

conclusion does not provide a legal basis for the modification or 

reversal of the Attorney General’s Office’s denial.  Agreeing with 

Mercer’s argument results in the legal conclusion that the 

Legislature, in enacting the provisions of SDCL §§ 1-26-1.5(5) and 

23-5-11, did not provide the Attorney General with any discretion to 

disclose records to the general public under SDCL ch. 1-27.  If this 

is the case, then Mercer is not entitled to any portion of the 

investigative file. 

Assuming the Court agrees that the Attorney General has 

limited discretion to disclose information to the public from DCI’s 

investigation file under unique and special circumstances, Mercer 

cannot establish that the Attorney General abused his discretion by 
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making consent from a member of Benda’s immediate family a 

precondition to disclosure.   

Again, Mercer has not established that he possessed any right, 

let alone a substantial one, supporting the proposition that he was 

legally prejudiced by the alleged abuse of discretion.  Mercer also 

has not provided the Court with any legal authority or factual basis, 

other than his inability to comply, which support his assertion that 

the Attorney General abused his discretion. 

The Attorney General’s decision to exercise his discretion in a 

manner that took into consideration the personal privacy interests of 

the Benda family is not “discretion exercised to an end or purpose 

not justified by, and clearly against reason and evidence.”  Hagen, 

2007 S.D. 96 at ¶ 7, 739 N.W.2d at 478.  Recognizing that Benda’s 

family may have personal privacy reasons to keep the details of his 

suicide confidential is not unjustified or unreasonable.  This is 

especially true where the Attorney General publicly disclosed the 

results of the death investigation (death was self-inflicted); and that 

there was a certificate of death available which stated Benda’s death 

was the result of a self-inflicted shotgun wound to the abdomen, and 

described how the injury occurred.  Disclosure of additional details 

could only serve to satisfy morbid curiosity and those government 

conspiracy theorists who want to believe there is something more. 
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This Court has recognized the propriety of maintaining 

confidentiality in other instances where there was excessive and 

sensational treatment of a tragic matter.  See In the Matter of Hughes 

County Action, 452 N.W.2d 128, 132 (S.D. 1990).  Additionally, the 

circuit court, in reviewing Mercer’s abuse of discretion argument, 

recognized that personal privacy interests are valid considerations in 

determining whether to disclose information to the public.  SR 36-

39.  Contrary to Mercer’s assertions, the circuit court’s cite to 

National Archive and Records Administration v. Favish, 541 U.S. 157, 

160-61, 124 S.Ct. 1570, 1574, 158 L.Ed.2d 319 (2003) to support 

its conclusion is not unusual and was clearly proper.  SR 37-38.  

The referenced portion of the Favish decision clearly supports the 

circuit court’s conclusion.  Not applying the rest of Favish, that was 

premised on the application of specific provisions of federal law, was 

also proper.  Again, this is not a case where the information being 

sought is subject to statutory mandatory disclosure.   

Finally, Mercer’s assertion that the circuit court or this Court 

should independently verify that the mother of Benda’s child has the 

ability to assert legitimate privacy interests on behalf of her minor 

child is not worthy of a response.   

Mercer’s arguments to the contrary must be rejected.  The 

actions of the Attorney General did not constitute an abuse of 

discretion.   
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CONCLUSION 

 Mercer has not presented the Court with any statutory basis 

to reverse the Office of Hearing Examiners’ decision.  Given the clear 

statutory exceptions to disclosure, the Attorney General’s Office had 

the authority to deny Mercer’s request.  Further, there was no abuse 

of discretion.  With no statutory support, Mercer is requesting that 

this Court turn issues regarding disclosure of confidential criminal 

justice information into a discovery proceeding whereby law 

enforcement is to disclose their entire investigative file to judicial 

officers to determine what is and what is not required to be publicly 

disclosed.  This is not the factual record for the Court to 

independently attempt to fashion alternative relief. 

WHEREFORE, based upon the forgoing arguments and 

authorities, the Attorney General’s Office respectfully requests that  

the Findings of Fact, Conclusions of Law, and Order of the Office of 

Hearing Examiners be affirmed. 

 Dated this 10th day of December, 2014. 

 Respectfully submitted,  

 MARTY J. JACKLEY 
 ATTORNEY GENERAL 
 
 /s/ Jeffrey P. Hallem            
 Jeffrey P. Hallem 
 Assistant Attorney General 
 1302 E. Highway 14, Suite 1 
 Pierre, SD  57501-8501 
 Telephone:  (605) 773-3215 

 E-mail:  atgservice@state.sd.us  
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