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Jurisdictional Statement 

 The South Dakota Department of Transportation (DOT), Kent Gates, and Kris 

Royalty appeal from the circuit court’s Memorandum Decision dated January 23, 2022 

(App. at 01–18; SR R2 at 613), which incorporated the court’s Memorandum Decision of 

July 31, 2020 (App. at 21–42; SR R1 at 1507), and the court’s subsequent order of 

January 25, 2022 (App. at 19–20; SR R2 at 631), denying their motion for summary 

judgment.  On February 9, 2022, the DOT, Gates, and Royalty filed a petition for 

discretionary appeal under SDCL §§ 15-26A-13 and -14, which this Court granted by 

order of March 17, 2022. (SR R2 at 675.) 

Statement of Legal Issues 

1. This Court has long held that a public entity’s duty to maintain a highway is 

defined by statute, not the common law, but neither McGee nor the circuit court 

identified a statute creating an applicable duty in this case.  Instead, the circuit 

court held that the DOT owed a duty of care based on three documents (a 

Standard Specification, the Hot Mix Handbook, and the Manual on Uniform 

Traffic Control Design), two of which were incorporated into the contract 

between DOT and Spencer Quarries.  Do these documents create a duty of care 

owed by DOT on which McGee, a non-party to the contract between Spencer 

Quarries and the DOT, can premise a negligence claim? 

 

Hohm v. City of Rapid City, 2008 S.D. 65, 753 N.W.2d 895 

Dohrman v. Lawrence County, 143 N.W.2d 865 (S.D. 1966) 

Sisney v. State, 2008 S.D. 71,754 N.W.2d 639 

2. A ministerial act envisions direct adherence to a government rule or standard with 

a compulsory result, and is performed in a prescribed manner without the exercise 

of judgment or discretion.  Are the acts of estimating the amount of tack to apply 

during a road-construction project, allowing traffic to drive on broken tack, and 

not placing warning signs, reduced-speed signs, or sand on broken tack 

ministerial or discretionary?  

 

Truman v. Griese, 2009 S.D. 8, 762 N.W.2d 75 

Wulf v. Senst, 2003 S.D. 105, 669 N.W.2d 135 
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Statement of the Case 

 On June 30, 2018, while driving on a segment of Highway 45 that was being 

resurfaced north of Platte, South Dakota, Austin McGee lost control and rolled his 

vehicle.  McGee suffered serious injuries including permanent paraplegia.  On October 2, 

2018, McGee filed a negligence claim against the resurfacing contractor, Spencer 

Quarries Inc., alleging that the contractor negligently left exposed tack coat on the 

highway without posting proper warnings.  (SR R1 at 2.)  On January 27, 2020, after 

discovery, McGee filed an amended complaint adding the South Dakota Department of 

Transportation (DOT) and its employees Jay Peppel, Kent Gates, and Kris Royalty as 

additional defendants and alleging that the DOT was negligent in failing to identify and 

correct Spencer Quarries’s negligence.1  (App. at 68, 80–81; SR R1 at 297, 309–10.) 

 The DOT and its employees filed a joint answer on February 11, 2020, in which 

they denied liability and asserted sovereign immunity.  (SR R1 at 317.)  The DOT filed a 

motion to dismiss on May 5, 2020.  (Id. at 541.)  The circuit court, the Honorable Bruce 

V. Anderson, entered a memorandum decision on July 31, 2020, (id. at 1507) and a 

revised decision on September 29, 2020 (App. at 21–42; SR R1 at 1591).  The court 

granted the motion as to Peppel; denied the motion as to the DOT, Gates, and Royalty; 

but preserved the DOT’s right to renew its arguments in a later motion for summary 

judgment.  (App. at 40; SR R1 at 1526.) 2 

                                                 
1  For ease of reading, references in this brief to “the DOT” include the DOT’s employees 

unless indicated otherwise. 

 
2  The circuit court’s initial memorandum decision mistakenly granted the motion to 

dismiss as to Gates instead of Peppel.  (SR R1 at 1507.)  The revised opinion corrected 

the error.  (App. at 21–42; SR R1 at 1591.) 
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 Following further discovery, the DOT filed a motion for summary judgment on 

December 29, 2020, renewing its arguments that it was not liable for, and had immunity 

from, McGee’s claim.  (SR R1 at 2012.)  The circuit court granted McGee more time 

under SDCL § 15-6-56(f) to conduct additional discovery before responding to the 

motion.  (SR R2 at 213.)  After a hearing and supplemental briefing, the court entered a 

memorandum decision on January 23, 2022, which incorporated by reference its July 31, 

2020 memorandum decision and denied the DOT’s motion for summary judgment.  

(App. at 01–18; SR R2 at 613.) 

 On January 25, 2022, the DOT petitioned this Court under SDCL §§ 15-26A-13 

and -14 for permission to file an intermediate appeal, which the Court granted on 

March 17, 2022.  (SR R2 at 675.) 

Statement of the Facts 

 In October of 2017, the DOT entered into a contract with Spencer Quarries for the 

resurfacing of a segment of Highway 45 in Brule and Charles Mix Counties.  (SR R1 

at 2044.)  The contract incorporated by reference the DOT’s Standard Specifications for 

Roads and Bridges.  (Id. at 2052.)  The Standard Specifications, in turn, incorporated by 

reference portions of the Federal Highway Administration’s Manual on Uniform Traffic 

Control Devices (MUTCD).  (Id. at 2141.) 

 The DOT assigned area engineer Jay Peppel to oversee the contract.  (App. at 03; 

SR R2 at 615.)  Peppel assigned DOT employee Kent Gates to supervise the project and 

ensure its compliance with the contract specifications.  (Id.)  Assisting Gates were a lab 

technician (who is not a party in this action) and a road technician, Kris Royalty, who 

inspected Spencer Quarries’ work daily.  (Id.)  Gates had over 30 years of experience 
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with the DOT (SR R1 at 4015–16), and Royalty nearly 20 years (id. at 4029), but neither 

have held engineering degrees.  (App. at 03; SR R2 at 615.) 

 At issue is only one part of the process of resurfacing a highway—application of 

the “tack coat.”  (App. at 04; SR R2 at 616.)  Tack is an emulsified oil that acts as an 

adhesive when applied between layers of asphalt.  (Id.)  As an emulsion, tack is wet when 

applied but eventually will “break” when the solvents and water in the oil evaporate, 

leaving a hard, dehydrated surface on which vehicles can be driven.  (Id.)  The tack coat 

sprayed on Highway 45 did not contain sand or aggregate.  (Id.)  After the tack breaks, a 

layer of hot-mix asphalt is applied.  (Id.) 

 Typically, the DOT and a contractor work together to estimate the amount of 

asphalt that will be paved on a given day.  (SR R1 at 4031.)  After estimating, the 

contractor will spray one-half to one mile of tack at a time.  (Id.)  After the tack breaks, a 

layer of asphalt is applied, and the process is repeated, frequently several times each day.  

(Id.)  Standard Specifications § 330.3(E) restricts the amount of tack a contractor can 

apply ahead of paving without permission:  

Tack application ahead of mat laydown shall be limited by job conditions 

and shall not exceed the amount estimated for the current day’s operation 

unless ordered or allowed by the Engineer.  Tacked areas, which become 

unsatisfactory as a result of traffic, weather, or other conditions, shall be 

retacked.  Required retacking which is not the fault of the Contractor will 

be paid for at the contract unit price for tack asphalt. 

(App. at 54; SR R1 at 2313.) 

 During daily operations, Spencer Quarries would close the lane under 

construction.  (App. at 06; SR R2 at 614.)  Flaggers and pilot cars would guide traffic 

around the construction zone.  (Id.)  But when the work day ended, flaggers were 

dismissed and the road opened, permitting the public to drive on any broken tack that had 
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not been paved over.  (Id.)  The DOT allows traffic to drive on broken tack.  (See SR R1 

at 4013.) 

 On June 29, 2018, Spencer Quarries concluded its operations for the day with 

about 1,400 feet of exposed, broken tack remaining.  (App. at 02; SR R2 at 614.)  The 

next morning, around 9:00 a.m., McGee and his brother were traveling in a 2005 Ford 

F-250 on Highway 45, north of Platte, South Dakota, when McGee lost control of his 

truck.  (Id.)  McGee alleged that he was not intoxicated or distracted but that the road was 

wet from light precipitation.  (App. at 74; SR R1 at 303.)  The vehicle rolled, and McGee 

suffered serious injuries, including permanent paraplegia.  (Id.) 

The Complaint 

 On October 2, 2018, McGee filed a negligence claim against Spencer Quarries, 

alleging that the contractor left exposed tack without posting proper warnings.  (SR R1 

at 2.)  On January 27, 2020, McGee amended his complaint, adding the DOT, Peppel, 

Gates, and Royalty as additional defendants.  (App. at 68–83; SR R1 at 297.)  McGee 

alleged that the DOT was negligent in failing to identify and correct Spencer Quarries’s 

negligence.  (App. at 71–72; SR R1 at 309–10.)  McGee did not allege that the DOT 

owed him a statutory duty of care.  Instead, McGee premised his negligence claim on the 

provisions of the Standard Specifications incorporated into the DOT’s contract with 

Spencer Quarries.  (App. at 62–63; SR R1 at 301–02.)   

 McGee first cited Standard Specifications § 4.5, which requires “[t]he Contractor 

[to] keep the portion of the project used by public traffic in a condition that will 

adequately and safely accommodate traffic.”  (App. at 57–58; SR R1 at 2165–66.)  

According to McGee, broken tack is slippery.  (App. at 63; SR R1 at 302.)  McGee 
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argued that Spencer Quarries violated § 4.5 by “over spray[ing] tack coat” and by 

permitting the public to travel on the broken tack without “remediating the slippery 

condition, erecting signs warning of the slippery condition, or seeking and/or posting a 

lower speed limit through the tack-coated area.”  (Id.) 

 McGee’s claim against the DOT was premised on Standard Specifications § 5.15, 

which states:  

If the Contractor does not comply with the provisions of Section 4.5 or 5.14, 

the Engineer will notify the Contractor of such noncompliance.  If the 

Contractor fails to remedy unsatisfactory maintenance within 24 hours after 

receipt of notice, the Engineer will proceed to maintain the project, and will 

deduct the entire cost of this maintenance from monies due or to become 

due the Contractor. 

(App. at 60–61; SR R1 at 2176–77.)  McGee also relied on Standard Specifications § 5.9, 

which gives the area engineer “immediate and responsible charge of engineering details 

and administration of the construction project.  The Area Engineer has the authority to 

reject defective work, and to suspend work being improperly performed.”  (App. at 59; 

SR R1 at 2174.)  In essence, McGee argued that Spencer Quarries was negligent and that 

the DOT was negligent by not stopping Spencer Quarries from being negligent. 

Motion to Dismiss 

 The DOT filed a motion to dismiss on May 5, 2020.  (SR R1 at 541.)  The DOT 

argued that McGee failed to cite any statute creating a legal duty owed to McGee.  (Id. 

at 550.)  The DOT also argued that sovereign immunity barred McGee’s claims because 

the acts he complained of related to the design or engineering of a highway or were 

otherwise discretionary rather than ministerial acts.  (Id. at 545–53.)  The DOT pointed 

out that even though McGee failed to identify a statutory duty on which to premise his 
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claim against the DOT, the most applicable statutory duties, SDCL §§ 31-5-13 and -28-6,4 

have both been held by this Court to create discretionary—rather than ministerial—

duties.  (SR R1 at 550.) 

 In his response, McGee openly admitted that he “did not allege a general statute 

created a ministerial duty that [the DOT] breached.”  (App. at 96; SR R1 at 739.)  

Instead, he purported to “allege[] specific DOT specifications that created ministerial 

duties for the [DOT].”  (Id.)  McGee restated his reliance on Standard Specifications 

§ 5.15.  He also argued that the MUTCD required Spencer Quarries to place a “Fresh 

Oil” sign next to the dried, hardened tack that had been sprayed the previous day.  (Id.) 

 The DOT replied that under this Court’s decisions, McGee cannot premise a 

negligence claim on the terms of the DOT’s contract with Spencer Quarries.  (SR R1 

at 748–49.)  The DOT further argued that McGee could not rely on the DOT’s contract 

with Spencer Quarries to seek damages as a third-party beneficiary.  (Id. at 749.)  And 

finally, the DOT reiterated the body of law supporting the conclusion that the DOT did 

not breach a ministerial duty owed to McGee.  (Id. at 750.) 

 The circuit court entered a memorandum decision on July 31, 2020, (id. at 1507) 

and a revised decision on September 29, 2020, denying the DOT’s motion to dismiss.  

(App. at 21–42; SR R1 at 1591.)  The court examined Truman v. Griese, 2009 S.D. 8, 

                                                 
3  SDCL § 31-5-1 states: “The Department of Transportation shall maintain, and keep in 

repair, all highways or portions of highways, including the bridges and culverts, on the 

state trunk highway system.” 

 
4  SDCL § 31-28-6 states, in relevant part: “The public board or officer whose duty it is to 

repair or maintain any public highway shall erect and maintain at points in conformity 

with standard uniform traffic control practices on each side of any sharp turn, blind 

crossing, or other point of danger on such highway, except railway crossings marked as 

required in § 31-28-7, a substantial and conspicuous warning sign.” 
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762 N.W.2d 75; King v. Landguth, 2007 S.D. 2, 726 N.W.2d 603; Wulf v. Senst, 

2003 S.D. 105, 669 N.W.2d 135; and Hansen v. South Dakota Department of 

Transportation, 1998 S.D. 109, 584 N.W.2d 881.  (App. at 26–36; SR R1 at 1597–1606.)  

Applying King to each defendant, the court concluded that Peppel’s duties were 

discretionary, but that Gates’s and Royalty’s were ministerial.  (App. at 37; SR R1 

at 1610.)5  The court therefore dismissed the claim against Peppel.  (Id.)  For the 

remaining defendants, the court denied the motion “without prejudice to its renewal after 

further development of the record.”  (Id.)  The court did not address the DOT’s 

arguments that McGee failed to cite statutory authority for the existence of a duty, that 

McGee could not premise a negligence claim on DOT’s contract with Spencer Quarries, 

or that McGee could not seek damages as a third-party beneficiary of that contract. 

Motion for Summary Judgment 

 After initial discovery, the DOT filed a motion for summary judgment on 

December 29, 2020.  (SR R1 at 2012.)  The DOT renewed its argument that McGee 

cannot premise a negligence claim on the DOT’s contract with Spencer Quarries.  (Id. 

at 2024–25.)  Likewise, the DOT again argued that McGee cannot seek damages as a 

third-party beneficiary of the contract.  (Id. at 2025–26.)  The DOT additionally argued 

that under the Standard Specifications, liability for negligent repairs to a highway stays 

                                                 
5  In a nutshell, the court applied the factors stated in King to determine whether a state 

employee’s actions are discretionary or ministerial, and found first that Peppel was a 

supervisor with discretionary authority over implementation of the contract, whereas 

Gates and Royalty were more “hands on.”  (App. at 37; SR R1 at 1607.)  While the court 

found that application of the factors to Gates and Royalty produced mixed results, 

including that some of the factors may be inapplicable after SDCL § 3-22-7 was enacted, 

the court concluded that Gates and Royalty were “focused on the implementation of those 

safety precautions” included in the contract specifications, which it characterized as 

“primarily ministerial.”  (App. at 39; SR R1 at 1609.) 
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with the contractor even when the DOT fails to identify and correct the negligence.  (Id. 

at 2026–29.)  And finally, the DOT maintained that any duties the DOT owed to McGee 

were discretionary rather than ministerial.  (Id. at 2019–25.) 

 In his response, McGee focused almost entirely on arguing that the Standard 

Specifications and MUTCD created ministerial duties that required the DOT to ensure 

that Spencer Quarries did not spray too much tack.  (Id. at 2977–80.)  In addition to 

Standard Specifications §§ 4.5 and 5.15, McGee cited § 330.3(E), which states:  

Tack application ahead of mat laydown shall be limited by job conditions 

and shall not exceed the amount estimated for the current day’s operation 

unless ordered or allowed by the Engineer.  Tacked areas, which become 

unsatisfactory as a result of traffic, weather, or other conditions, shall be 

retacked.  Required retacking which is not the fault of the Contractor will 

be paid for at the contract unit price for tack asphalt. 

(App. at 54; SR R1 at 2313.)  McGee also cited MUTCD § 6F.34, which states: “The 

FRESH OIL (TAR) (W21-2) sign . . . should be used to warn road users of the surface 

treatment.”  (App. at 66–67.)6  Responding to the DOT’s arguments that McGee cannot 

premise a negligence claim on the DOT’s contract with Spencer Quarries, McGee in one 

breath insisted that he “has not asserted a right to contractual benefits or posited himself 

as a third-party beneficiary” of the contract, and in the very next breath, acknowledged 

that his claim is “based on standards or policies incorporated in the . . . contract.”  

(SR R1 at 2982 (emphasis added).) 

 The DOT replied by citing McGee’s repeated, explicit reliance on the terms of 

DOT’s contract with Spencer Quarries.  (Id. at 3490–91.)  The DOT also reiterated that 

sovereign immunity applies because the PEPL Participation Agreement specifically 

                                                 
6  Although this section of the MUTCD was cited by McGee’s experts and relied on by 

the circuit court, the State has been unable to locate a copy in the settled record.   
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excludes from coverage damages “[a]rising from or contributed to in any manner by acts, 

errors, or omissions in the engineering or design of any public roadway or public 

transportation project.”  (Id. at 3487.)  And the DOT also highlighted deposition 

testimony from McGee’s experts acknowledging that the decisions made by Gates and 

Royalty were discretionary.  (Id. at 3487–90.) 

 Before deciding the summary-judgment motion, the circuit court granted McGee 

a continuance to conduct additional discovery.  (SR R2 at 213.)  McGee took eleven 

more depositions of DOT employees, after which the court had the parties rebrief the 

summary-judgment motion.  (Id. at 614.)  Although the DOT had filed the summary-

judgment motion, McGee filed the initial brief (SR R1 at 3862) and reply brief (id. 

at 4714), with the DOT submitting only a response brief (id. at 4268).  Of the eleven 

additional depositions, McGee referenced only two—Peppel and Gates, both of whom 

McGee had deposed before.  (Id. at 4269.)  The arguments raised in the second round of 

briefs were not substantively different than those in the first round of summary-judgment 

briefing (or those in the briefs for the motion to dismiss). 

 The circuit court entered a memorandum decision on January 23, 2022.  (App. 

at 01–18; SR R2 at 613.)  The decision was substantially similar to, and incorporated by 

reference, the decision dated July 31, 2020.  (Id.)  The court again summarized Truman, 

King, Wulf, and Hansen (App. at 11–13; SR R2 at 623–25) and conducted another 

analysis of the King factors regarding Gates and Royalty (App. at 15–16; SR R2 at 627–

28).  The court concluded that the DOT and Spencer Quarries “ignored the specifications 

requiring them to avoid leaving exposed tack coat to the driving public, and that when 

they could not avoid it, they failed to take precautionary measures to reduce speed or 
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warn the public of the hazard in the area of exposed tack coat.”  (App. at 17; SR R2 

at 629.)  The court based its ruling on the Standard Specifications, the MUTCD, and the 

Hot Mix Handbook (App. at 62–63), an industry guide that has not been incorporated into 

the plan documents.  

Argument 

 The circuit court should have granted the DOT’s motion for summary judgment.  

Contrary to the court’s view, the DOT’s duty regarding the maintenance of a highway is 

defined by statute, and McGee’s self-acknowledged failure to identify a statute creating a 

legal duty owed by the DOT to McGee should have been singularly sufficient to warrant 

summary judgment for the DOT on the merits of McGee’s claim.  Even if McGee could 

premise a negligence claim on the terms of DOT’s contract with Spencer Quarries, the 

provisions on which McGee relies address discretionary acts, not ministerial ones, and 

therefore fall outside PEPL fund coverage.  Consequently, sovereign immunity has not 

been waived in this case. 

1. Legal Standards. 

 Summary judgment “shall be rendered forthwith if the pleadings, depositions, 

answers to interrogatories, and admissions on file, together with the affidavits, if any, 

show that there is no genuine issue as to any material fact and that the moving party is 

entitled to a judgment as a matter of law.”  SDCL § 15-6-56(c).  The Court “view[s] the 

evidence most favorably to the nonmoving party and resolve[s] reasonable doubts against 

the moving party.”  Burgi v. E. Winds Ct., Inc., 2022 S.D. 6, ¶ 15, 969 N.W.2d 919, 923.   

 Because the facts relevant to this appeal derive entirely from documentary or 

deposition evidence, however, the circuit court’s factual determinations are not entitled to 

deference and are fully reviewable.  See Hughes v. Dakota Mill & Grain, Inc., 2021 S.D. 
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31, ¶ 12, 959 N.W.2d 903, 907 (“[D]eterminations based on documentary evidence, such 

as depositions and medical records, [are reviewed] de novo.”); In re Est. of Pringle, 

2008 S.D. 38, ¶ 18, 751 N.W.2d 277, 284 (“We review any documentary or deposition 

evidence under a de novo standard of review.”). 

 Moreover, this appeal involves concepts of duty and sovereign immunity, which 

are legal issues.  “[T]he existence of a legal duty as a necessary element of a plaintiff’s 

negligence claim is . . . a question of law that is reviewed de novo.”  Burgi, 2022 S.D. 6, 

¶ 16, 969 N.W.2d at 923.  Likewise, whether a public entity or its employees are immune 

from a tort claim, and whether an act is ministerial or discretionary, are questions of law 

reviewed de novo.  Truman, 2009 S.D. 8, ¶ 10, 762 N.W.2d at 80. 

2. McGee did not plead an actionable duty. 

 The circuit court concluded that McGee’s pleadings should be viewed as a tort 

claim alleging negligence.  But under a long line of decisions including Hohm v. City of 

Rapid City, 2008 S.D. 65, 753 N.W.2d 895, and Dohrman v. Lawrence County, 

143 N.W.2d 865 (S.D. 1966), a public entity’s duty regarding the maintenance of a 

highway is defined by statute, and neither the court nor McGee identified an applicable 

statutory duty on which to premise a negligence claim.  As pleaded, McGee seeks 

damages as a third-party beneficiary for the alleged breach of DOT’s contract with 

Spencer Quarries.  And under controlling authority like Sisney v. State, 2008 S.D. 71, 

754 N.W.2d 639, McGee does not qualify as a third-party beneficiary. 

a. Neither the circuit court nor McGee identified an applicable 

statutory duty. 

 McGee ostensibly alleged the common-law tort of negligence.  “[T]he existence 

of a duty owed by the defendant to the plaintiff . . . is elemental to a negligence action.”  
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Zerfas v. AMCO Ins. Co., 2015 S.D. 99, ¶ 10, 873 N.W.2d 65, 69 (quoting Erickson v. 

Lavielle, 368 N.W.2d 624, 626 (S.D. 1985)).  The circuit court held that an actionable 

duty “can arise in various different forms . . . includ[ing] industrial customs and practices, 

state regulations or policies on point, or the common law.”  (App. at 18; SR R2 at 630.)  

While this statement may be true for negligence actions generally, see Zerfas, 2015 S.D. 

99, ¶ 10, 873 N.W.2d at 69 (“A duty can arise out of common law or statute.”), it does 

not apply to a public entity’s duty of care regarding the maintenance of a highway. 

 This Court has held that a public entity’s duty to maintain a highway is defined by 

statute.  In Dohrman v. Lawrence County, 143 N.W.2d 865 (S.D. 1966), the Court 

considered a fatal accident west of Lead.  A motorist “at a sharp curve on a steep hill . . . 

drove off the road and was killed[,]” and his estate sued the county, alleging it was 

“negligent in failing to keep and maintain [the] road in a reasonably safe condition and in 

not posting it with warning signs[.]”  Id. at 866.  This Court noted that “[a]t common law 

no right of action existed against a county for recovery of damages resulting from a 

defective highway or bridge and the source of liability in this state for damages of this 

character is statutory.”  Id.  However, the Legislature had enacted what is now SDCL 

§ 31-32-10, which imposes on a governing body a duty to give notice of road damage and 

to erect guards around the damage until repaired.  This Court said:  

This statute prescribes the nature and extent of the duty imposed upon the 

county to protect the public from injury occasioned by defective highways 

and bridges and consequently the standard of care cannot be predicated on 

principles of common law negligence.  The county’s liability must be 

determined from the standard of conduct imposed by the statute and not the 

standard of a reasonably prudent person. 
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Dohrman, 143 N.W.2d at 867 (emphasis added).7   

 Notably, the Court in Dohrman recognized that the Legislature had previously 

abrogated a general duty to keep highways safe.   

Before the 1939 revision the statutory duty imposed by legislative 

enactment . . . included the broad duty to render highways “safe, passable 

and free from danger of accident or injury to persons or property while in 

the lawful use thereof.”  The legislature saw fit in its adoption of the 1939 

revision to curtail such duty and it is now established law in this state that 

the county’s obligation is confined to “the specific duty to guard and repair 

a damaged or destroyed highway.” 

Id. at 867. 

 The Court more recently applied Dohrman in Hohm v. City of Rapid City, 

2008 S.D. 65, 753 N.W.2d 895.  Instead of an action against a county under the 

predecessor of SDCL § 31-32-10, Hohm involved an action against a municipality under 

SDCL § 31-28-6, which imposes on the governing board or officer of a highway a duty to 

post warning signs at points of danger.  The Court noted that unlike counties, 

“municipalities were liable at common law for injuries resulting from defects in 

highways[.]”  Hohm, 2008 S.D. 65, ¶ 5, 753 N.W.2d at 898.  As it did in Dohrman, the 

Court held that through the enactment of statutes like SDCL §§ 31-28-6 and -32-10, the 

Legislature had abrogated “cities’ common-law duties respecting streets[.]”  Hohm, 

2008 S.D. 65, ¶ 20, 753 N.W.2d at 905.  The Court broadly concluded that the 

Legislature intended “to design a complete scheme of responsibility and liability for 

highway maintenance such that its requirements should be the only ones that were 

obligatory.”  Id. ¶ 17, 753 N.W.2d at 904 (emphasis added). 

                                                 
7  The statute at the time referred only to a county, but the current version of SDCL § 31-

32-10 applies broadly to any “governing body” responsible for the highway. 
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 The requirement that a negligence claim against the DOT can be premised only 

on a statutory duty is demonstrated by the cases on which the circuit court primarily 

relied: Truman, King, Wulf, and Hansen.  In Truman, the plaintiff premised his 

negligence claim against the DOT on SDCL § 31-28-6.  2009 S.D. 8, ¶ 11, 762 N.W.2d 

at 78.  In Wulf, the plaintiff premised his negligence claim on SDCL § 31-5-8.3.  

2003 S.D. 105, ¶ 12, 669 N.W.2d at 139.  And in Hansen, the plaintiff premised her 

negligence claim against the DOT on SDCL §§ 31-5-1, -28-6, and -32-10.  1998 S.D. 

109, ¶ 21, 584 N.W.2d at 885.  Only in King did a plaintiff attempt to premise a 

negligence claim on a DOT policy without reference to a statutory duty.  2007 S.D. 2, 

¶ 20 n.7, 726 N.W.2d at 610 n.7 (“The present case does not involve the ‘duty to repair’ 

road statute.  Instead, King bases her claim solely on her interpretation of the DOT’s 

object marking policies.”).  But in King, the Court was confronted only with the question 

whether the actions at issue were discretionary or ministerial.  Id. ¶¶ 6, 11–14, 

726 N.W.2d at 606–08.  The court was not required to consider the propriety of 

premising a negligence claim on a DOT policy without reference to a statutory duty.8 

 So contrary to the circuit court’s reasoning and decision, as to liability for the 

condition of a public highway or the placement of signs, DOT’s duty to McGee “must be 

determined from the standard of conduct imposed by . . . statute and not the standard of a 

reasonably prudent person.”  Dohrman, 143 N.W.2d at 867.  McGee’s claim “cannot be 

predicated on principles of common law negligence.”  Id.  Nor can a duty be implied by 

simply concluding that the challenged action is ministerial.  See Truman, 2009 S.D. 8, 

                                                 
8  In any event, King predates Hohm, where the Court held that a public entity’s duty to 

maintain a highway is defined by statute.  Hohm, 2008 S.D. 65, ¶¶ 17–20, 753 N.W.2d 

at 904–05. 
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¶ 16, 762 N.W.2d at 79–80 (“[A] statutory waiver of sovereign immunity . . . alone does 

not create a duty where none would otherwise exist.”). 

 McGee admitted to the circuit court that he does not rely on a statutory basis for 

the duty he claims the DOT owed him.  (App. at 96; SR R1 at 739.)  The circuit court 

likewise failed to identify an applicable statutory duty in either of its decisions.  “Because 

[McGee] has the burden of proof as to each element of his stated cause[] of action,” his 

failure to identify a statutory duty “means summary judgment was appropriate as to that 

claim.”  Beals v. AutoTrac, Inc., 2017 S.D. 80, ¶ 12, 904 N.W.2d 765, 769. 

b. McGee cannot seek damages as a third-party beneficiary for 

DOT’s alleged breach of its contract with Spencer Quarries. 

 The DOT’s entitlement to summary judgment is even more apparent if McGee’s 

claim is viewed objectively based on his pleadings, not his own characterization of the 

complaint.  McGee alleged in his complaint: “The Project’s plan documents . . . and the 

DOT’s Standard Specifications for Roads and Bridges (2015) . . . controlled Spencer 

Quarries’ execution of the construction on the Project and the DOT’s monitoring and 

inspecting of Spencer Quarries’ work.”  (App. at 71; SR R1 at 300.)  According to 

McGee, Spencer Quarries breached Standard Specifications §§ 4.5 and 5.14 by over 

spraying tack, and MUTCD § 6F.34 by not posting “Fresh Oil” signs (App. at 72–73; 

SR R1 at 301–02); and the DOT breached Standard Specifications § 5.15 by not 

correcting Spencer Quarries’s alleged breaches (App. at 73; SR R1 at 302).  Again, the 

DOT’s contract with Spencer Quarries incorporates by reference the Standard 

Specifications, which in turn incorporates by reference portions of the MUTCD. 

 McGee cannot, however, premise a negligence claim on the DOT’s alleged 

breach of its contract with Spencer Quarries.  When a public government entity and a 
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private party enter into a contract, “private citizens are presumed not to be third-party 

beneficiaries.”  Sisney v. State, 2008 S.D. 71, ¶ 11, 754 N.W.2d 639, 644.  Moreover, 

“tort liability requires a breach of a legal duty independent of contract that arises from 

extraneous circumstances, not constituting elements of the contract.”  Knecht v. Evridge, 

2020 S.D. 9, ¶ 60, 940 N.W.2d 318, 335 (emphasis added).  Consequently, “negligence 

that consists merely in the breach of a contract will not afford grounds for a tort action by 

third parties and is limited under a breach of contract cause of action to the party to the 

contract or for whose benefit the contract was made.”  Kreisers Inc. v. First Dakota Title 

Ltd. P'ship, 2014 S.D. 56, ¶ 22, 852 N.W.2d 413, 419 (quoting Fisher Sand & Gravel 

Co., 1997 S.D. 8, ¶ 15, 558 N.W.2d 864, 868). 

 Rather than examining the content of McGee’s pleadings, the circuit court 

accepted McGee’s characterization of the complaint.  In the court’s view, “McGee’s 

action is not to claim he is entitled to benefits of a state SDDOT contract with Spencer 

[Quarries].  His claim is to recover for injuries sustained by the breach of a ministerial 

duty created by [the] Standard Specifications.”  (App. at 18; SR R2 at 630.)  This analysis 

misapprehends the issue, which is not what relief McGee seeks, but the source of the duty 

he claims was breached.  This analysis also overlooks the vicarious nature of McGee’s 

claim as pleaded against the DOT.  As explained above, McGee’s claim against the DOT 

is essentially that the DOT was negligent by not preventing Spencer Quarries’ alleged 

negligence.  And McGee premises his negligence claim against Spencer Quarries on its 

alleged violation of the Standard Specifications.  But the only reason the Standard 

Specifications are applicable to Spencer Quarries is because of its contract with the DOT.  

If not for that contract, then, the complaint would not state a negligence claim against 
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Spencer Quarries or by extension, the DOT.  Thus, McGee has simply alleged breach of 

“elements of the contract[,]” not “breach of a legal duty independent of contract[.]”  

Knecht, 2020 S.D. 9, ¶ 60, 940 N.W.2d at 335. 

 To the extent that McGee disavows the duty as alleged in the complaint and relies 

instead on Standard Specifications § 330.3(E) as creating a duty owed directly to him by 

the DOT, the analysis is no different.  The Standard Specifications apply only because 

they were incorporated into the contract between Spencer Quarries and the DOT.  The 

Standard Specifications cannot independently establish the standard of care of a 

reasonably prudent person in these circumstances because “the standard of care [owed by 

a governmental entity to maintain a highway] cannot be predicated on principles of 

common law negligence.”  Dohrman, 143 N.W.2d at 867.  The circuit court’s decision 

directly contradicts this authority: it held that the duty owed by DOT may arise from 

“industrial customs and practices, state regulations or policies on point, or the common 

law.”  (App. at 18; SR R2 at 630.) 

 The circuit court and McGee failed to identify an applicable statutory duty on 

which to premise McGee’s claim.  The court relied solely on a duty created by the 

Standard Specifications incorporated into the contract between the DOT and Spencer 

Quarries.  (Id.)  When viewed objectively, McGee’s claim is simply one seeking 

“damages for breach of contract as a third-party beneficiary.”  Sisney, 2008 S.D. 71, ¶ 1, 

754 N.W.2d at 641.  Because he is presumed not to be a third-party beneficiary, id. ¶ 11, 

754 N.W.2d at 644, and because McGee failed to allege an actionable statutory duty, 

McGee’s claim against the DOT fails as a matter of law.  This is a sufficient basis on 

which to reverse and direct that the circuit court enter judgment in favor of the DOT. 
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3. Even if McGee had pleaded an actionable duty, the acts at issue were 

discretionary and therefore protected by sovereign immunity. 

 Even if McGee had pleaded an actionable duty, public entities and their 

employees are immune from suit for tort claims unless their immunity is waived by 

constitutional or statutory authority.  Truman, 2009 S.D. 8, ¶ 9, 762 N.W.2d at 78.  The 

Legislature has waived immunity for state employees when they perform ministerial 

functions, but not when they perform discretionary ones.  Id. ¶ 20, 762 N.W.2d at 80.  

This Court’s earliest opinions “defined a ministerial duty as a narrow one.  It is where a 

governmental employee ‘disregarded a plain provision of the law.’”  Id. ¶ 19, 

762 N.W.2d at 80 (quoting State v. Ruth, 68 N.W. 189, 191 (S.D. 1896)).  Since that 

time, the Court’s definition of ministerial act has only become more restrictive:  

A ministerial act is defined as absolute, certain, and imperative, involving 

merely the execution of a specific duty arising from fixed designated facts 

or the execution of a set task imposed by law prescribing and defining the 

time, mode and occasion of its performance with such certainty that nothing 

remains for judgment or discretion, being a simple, definite duty arising 

under and because of stated conditions and imposed by law.  A ministerial 

act envisions direct adherence to a governing rule or standard with a 

compulsory result.  It is performed in a prescribed manner without the 

exercise of judgment or discretion as to the propriety of the action. 

Id. ¶ 21,762 N.W.2d at 80–81 (quoting Hansen, 1998 S.D. 109, ¶ 23, 584 N.W.2d 

at 886).  In other words, a ministerial duty is marked by a specific if–then statement: if a 

specific triggering event occurs, then a specific response is required. 

 The circuit court concluded that deciding how much tack to spray, whether to 

permit the public to travel on dried tack, and whether to post signs were ministerial acts.  

According to the court:  

Employees of Spencer [Quarries] and [the DOT] ignored the specifications 

requiring them to avoid leaving exposed tack coat to the driving public, and 

that when they could not avoid it they failed to take precautionary measures 

to reduce speed or warn the public of the hazard in the area of exposed tack 
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coat.  This Court determines that Royalty and Gates[’s] duties in this regard 

were binding upon them as the [Standard Specifications] were to be 

followed and they were prohibited from waiving them or giving contrary 

instructions.  The Court finds that their duties were ministerial. 

(App. at 17; SR R2 at 629.)  In reaching this conclusion, the court referenced the 

Standard Specifications, the MUTCD, and the Hot Mix Handbook. 

 The Standard Specifications, the MUTCD, and the Hot Mix Handbook easily fail 

this Court’s oldest and simplest definition of a ministerial act or duty because they are not 

“plain provision[s] of the law[.]”  Ruth, 68 N.W. at 191.  As discussed above, neither the 

circuit court nor McGee ever identified a statutory basis for imposing a duty on the DOT 

based on the Standard Specifications, the MUTCD, or the Hot Mix Handbook.  In fact, 

McGee specifically disclaimed reliance on any statute.  (App. at 96; SR R2 at 739.)  And 

as explained more fully below, there are other problems with the court’s reliance on each 

of these sources. 

 The circuit court’s decision relied first on the Standard Specifications, but its 

understanding of Standard Specifications § 330.3(E) is incorrect, and the error shows 

why the standard cannot create a ministerial duty.  The circuit court explained that the 

Standard Specifications required the DOT to “avoid leaving exposed tack coat to the 

driving public[.]”  (App. at 17; SR R2 at 629.)  This is incorrect based on the plain 

language of the standard.  Again, Standard Specifications § 330.3(E), states:  

Tack application ahead of mat laydown shall be limited by job conditions 

and shall not exceed the amount estimated for the current day’s operation 

unless ordered or allowed by the Engineer.  Tacked areas, which become 

unsatisfactory as a result of traffic, weather, or other conditions, shall be 

retacked.  Required retacking which is not the fault of the Contractor will 

be paid for at the contract unit price for tack asphalt. 
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(App. at 54; SR R1 at 2313 (emphasis added).)  For tack coat to be exposed, the amount 

of tack applied must exceed the amount of the actual mat laydown (if the amount of tack 

was equal to or less than the mat laydown, then the tack would be entirely covered).  But 

by its plain terms, § 330.3(E) does not require that the tack applied not exceed the actual 

mat laydown; rather, it requires only that the amount of tack applied not exceed the 

estimated mat laydown.  If a contractor applies tack equal to the estimated mat laydown 

but the actual mat laydown ends up being less than the estimate, then the contractor will 

have complied with § 330.3(E)—even though the result at the end of the day is exposed 

tack.  And in any event, § 330.3(E) explicitly gives the engineer discretion to allow any 

amount of exposed tack.  So contrary to the court’s conclusion, the standard does not 

proscribe exposed tack.  Thus, exposed tack is not a specific triggering event under 

§ 330.3(E). 

 Even if the circuit court were correct that § 330.3(E) requires the DOT to avoid 

leaving exposed tack, that provision does not prescribe a compulsory result.  Contrary to 

the court’s view, § 330.3(E) simply does not say, for example: “if there is exposed tack, 

then the DOT must reroute traffic”; or “if there is exposed tack, then the DOT must 

reduce the speed limit”; or “if there is exposed tack, then the DOT must post a warning”; 

or “if there is exposed tack, then the DOT must apply sand.”  In other words, § 330.3(E) 

does not provide “a governing rule or standard with a compulsory result.”  Truman, 

2009 S.D. 8, ¶ 21,762 N.W.2d at 81 (quoting Hansen, 1998 S.D. 109, ¶ 23, 584 N.W.2d 

at 886) (emphasis added and removed). 

 The circuit court’s statement that “[t]he MUTCD requires ‘fresh oil’ signs to warn 

the public of the existence of any roadway surface treatment” is similarly erroneous. 
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(App. at 14; SR R2 at 626 (emphasis added).)  Contrary to the court’s claim, § 6F.34 of 

the MUTCD states: “The FRESH OIL (TAR) (W21-2) sign . . . should be used to warn 

road users of the surface treatment.”  (App. at 66 (emphasis added).)  Because this section 

refers to exactly one surface treatment—“fresh oil”—there is no reason to interpret the 

word the as referring to any other surface treatment.  The court cited no provision 

defining fresh oil, but at the very least, broken tack is by definition not fresh.9  And the 

parties’ dispute over the necessity of these signs only reinforces the conclusion that this 

provision is subject to interpretation and not a clear governing rule or standard.  The 

presence of exposed, dried tack is simply not an event identified in § 6F.34 that triggers 

that section’s compulsory result of posting a sign. 

 It is even more apparent that the circuit court’s reliance on the Hot Mix Handbook 

is misplaced.  According to the court: “The Handbook discourages driving on tack and 

suggests that if it cannot be avoided that the contractor should significantly reduce speed 

in the area, place proper warning signs, and cover the tack with sand.”  (App. at 14; 

SR R2 at 626 (emphasis added).)  The court’s own choice of words is telling—the court 

did not conclude that “[t]he Handbook [prohibits] driving on tack and [requires] that if it 

cannot be avoided that the contractor [must] significantly reduce speed in the area, place 

proper warning signs, and cover the tack with sand.”  Words like discourages, suggests, 

and should do not denote specific triggering events with specific compulsory results; 

therefore, they do not describe ministerial acts or duties.  See, e.g., Truman, 2009 S.D. 8, 

                                                 
9  DOT employees explained that the DOT does not allow the public to drive on unbroken 

tack.  (SR R1 at 1460 (Gates), 3051 (Peppel).)  Like fresh oil or tar, unbroken tack would 

make a mess on cars.  (Id. at 1324 (Royalty), 1460 (Gates), 3051 (Peppel).)  But no 

evidence in the record suggests that a “fresh oil” sign is a safety measure. 
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¶ 21,762 N.W.2d at 80–81.  And even if they did, the Hot Mix Handbook was not 

incorporated into the DOT’s contract with Spencer Quarries and is therefore not 

mandatory. 

 The actual text of the Hot Mix Handbook confirms the conclusion that it does not 

establish ministerial duties.  

[I]f traffic must travel over the tack coat before the overlay is placed, a light 

layer of sand can be spread on top of the tack coat to prevent its pickup by 

traffic. . . . 

. . . Depending on the amount of residual asphalt cement on the 

pavement surface and environmental conditions, the level of friction 

available for traffic at the pavement surface may be greatly reduced by the 

presence of the tack coat material.  The excess tack will also be thrown on 

vehicles, creating a major public relations problem.  In addition to lowering 

the posted speed limits, it may be advisable to apply sand to the tacked 

surface as discussed above. 

. . . 

 Tack coat should not be left exposed to traffic.  If doing so is 

necessary, proper precautions, such as reducing the posted speed limit on 

the roadway and sanding the surface, should be taken. 

(App. at 62–63 (emphasis added).)  Saying that sand can rather than must be spread on 

top of tack, or that precautions should rather than must be taken are not “compulsory 

results.”  Truman, 2009 S.D. 8, ¶ 21, 762 N.W.2d at 80–81.  And saying that friction may 

be reduced, and that applying sand may be advisable, does not provide a “governing rule 

or standard” for determining when sanding or reducing speed is actually required.  Id.  

Without such a governing rule or standard, the decisions whether and how much to sand 

or reduce traffic speed will necessarily be left to the DOT’s employees’ “exercise of 

judgment or discretion[,]” which by definition is a discretionary act.  Id. 

 The conclusion that the provisions of the Standard Specifications, the MUTCD, 

and the Hot Mix Handbook cited by the circuit court do not establish ministerial duties is 
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supported by this Court’s consistent application of the definition of ministerial act 

discussed above.  The Court’s decision in Wulf, which the circuit court thought was the 

case most applicable to the present case (App. at 13; SR R2 at 625), is particularly useful.  

The statutory duty at issue in Wulf was SDCL § 31-5-8.3, which “requires DOT establish 

a winter safe highway maintenance plan for snow removal, sanding and deicing in order 

to provide safe highways during cold weather months.”  Wulf, 2003 S.D. 105, ¶ 12, 

669 N.W.2d at 139.10  To fulfill its statutory duty under SDCL § 31-5-8.3, the DOT 

adopted Policy 2531, which “impose[d] a requirement to use specified sand/salt/chemical 

mixtures and to continue sanding operations from 5:00 a.m. (in the morning) until 

7:00 p.m. (in the evening) unless 1) the traffic is moving safely or 2) conditions become 

too hazardous for continued operations.”  Id. ¶ 31, 669 N.W.2d at 146.  The plaintiff 

alleged that a contractor hired by the DOT failed to properly manage the removal of snow 

and ice, resulting in a fatal accident.  Id. ¶ 14, 669 N.W.2d at 140–41.  The circuit court 

granted summary judgment based on sovereign immunity.  Id. ¶ 16, 669 N.W.2d at 141. 

 On appeal, this Court reversed.  The Court noted that while the statutory duty 

itself offered “no clear standards as to when or how often [the DOT’s maintenance 

supervisor] was to inspect” the highway at issue, Policy 2531—adopted pursuant to 

SDCL § 31-5-8.3—imposed specific obligations on the DOT.  Id. ¶¶ 30–31, 669 N.W.2d 

at 146.  If the highways were covered with packed snow or ice (the specific triggering 

event), then the contractor was required to conduct continuous sanding operations 

                                                 
10  The current version of the statute states: “The State Transportation Commission shall 

each year establish a winter safe highway maintenance plan.  The plan shall provide for 

the snow removal, sanding, and deicing of the state trunk highway system to provide safe 

highways during cold weather months.”  SDCL § 31-5-8.3. 
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between 5:00 a.m. and 7:00 p.m., until either the highways were safe or they became too 

unsafe to continue (the specific compulsory response).  Id. ¶ 12 n.2, 669 N.W.2d at 140 

n.2.  The contractor did not commence sanding “until 8:00 a.m., one-half hour after the 

deadly accident.”  Id. ¶ 32, 669 N.W.2d at 146. 

 The circuit court correctly identified Wulf as important to resolving the current 

dispute, but for the wrong reason.  In the court’s view, because this Court recognized 

Policy 2531 as creating ministerial duties in Wulf, the Standard Specifications, the 

MUTCD, and the Hot Mix Handbook must also create ministerial duties in the present 

case.  (See App. at 13; SR R2 at 625.)  But this thinking overlooks that Policy 2531 was 

adopted pursuant to the statutory duty created by SDCL § 31-5-8.3; as discussed 

previously, in the present case, neither the court nor McGee ever identified the statutory 

basis for imposing a duty on the DOT.  The circuit court’s rationale also overlooks the 

substantive differences between Policy 2531 and the provisions of the Standard 

Specifications, the MUTCD, and the Hot Mix Handbook on which the court relied.  

Policy 2531 contains a clear if–then statement: if the highways are covered with packed 

snow or ice, then the DOT must sand following a specific sequence, using a specific 

material mixture, in a specific amount, within a specific time period, and according to a 

specific road priority.  Wulf, 2003 S.D. 105, ¶ 12 n.2, 669 N.W.2d at 139 n.2.  In contrast, 

under Standard Specifications § 330.3(E), exposed tack is not a specific triggering event, 

and that section contains no specific compulsory response.  Under the MUTCD § 6F.34, 

exposed tack is not a specific triggering event for placing a “Fresh Oil” sign.  And the 

Hot Mix Handbook provides no governing rule or standard for determining when to sand, 

nor does it require specific action. 
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 To use another of this Court’s explanations, a ministerial duty is one that “an 

ordinary citizen [plucked] off the street” could be expected to “successfully execute.”  

Hansen, 1998 S.D. 109, ¶ 29, 584 N.W.2d at 887–88.  An ordinary citizen could be 

expected to successfully execute Policy 2531 because the only knowledge necessary to 

identify the triggering event is not specialized—it is simply the ability to recognize the 

presence of packed snow or ice.  And that policy clearly explains the compulsory result.  

But in this case, the provisions of the Standard Specifications, the MUTCD, and the Hot 

Mix Handbook at issue would not equip an ordinary citizen plucked off the street to 

successfully oversee the reconstruction of Highway 45. 

 The circuit court did not apply the definition of ministerial act used by this Court 

for over a century, since its decision in Ruth in 1896.  The court did not consider whether 

the Standard Specifications, the MUTCD, or the Hot Mix Handbook are “plain 

provision[s] of the law[,]” Ruth, 68 N.W. at 191, or whether they constitute “governing 

rule[s] or standard[s] with . . . compulsory result[s,]” Truman, 2009 S.D. 8, ¶ 21, 

762 N.W.2d at 81.  Instead, the court focused on seven factors mentioned in King (App. 

at 15–16; SR R2 at 627–29):  

This Court uses several factors when determining if a state employee’s 

actions are a discretionary rather than ministerial function.  They are:  

(1) The nature and importance of the function the officer is performing;  

(2) The extent to which passing judgment on the exercise of discretion 

by the officer will amount necessarily to passing judgment by the 

court on the conduct of a coordinate branch of government;  

(3) The extent to which the imposition of liability would impair the free 

exercise of his discretion by the officer;  

(4) The extent to which the ultimate financial responsibility will fall on 

the officer;  

(5) The likelihood that harm will result to members of the public if the 

action is taken;  
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(6) The nature and seriousness of the type of harm that may be 

produced;  

(7) The availability to the injured party of other remedies and other 

forms of relief. 

King, 2007 S.D. 2, ¶ 11, 726 N.W.2d at 607 (quoting Wulf, 2003 S.D. 105, ¶ 20, 

669 N.W.2d at 143). 

 The circuit court’s reliance on the King factors is misplaced because there is no 

indication this Court ever intended those factors to be the central focus of the ministerial–

discretionary question.  These factors derive from commentary in the Restatement 

(Second) of Torts and were first introduced in this Court’s opinions in the early 1980s.  

See King, 2007 S.D. 2, ¶ 11, 726 N.W.2d at 607 (quoting Wulf, 2003 S.D. 105, ¶ 20, 

669 N.W.2d at 143 (quoting Kyllo v. Panzer, 535 N.W.2d 896, 902 (S.D. 1995) (quoting 

Nat’l Bank of S.D. v. Leir, 325 N.W.2d 845, 848 (S.D. 1982) (citing Restatement 

(Second) of Torts § 895D cmt. f (Am. Law Inst. 1979))))).  The Court has not cited these 

factors since it decided King in 2007.  More recent decisions simply apply some variation 

of the same basic definition of ministerial act or duty discussed above, which the Court 

has applied since its decision in Ruth.  See, e.g., Adrian v. Vonk, 2011 S.D. 84, ¶ 14, 

807 N.W.2d 119, 124 (“In sum, there are no ‘hard and fast’ rules guiding the State’s 

actions for managing the prairie dog population.”); Truman, 2009 S.D. 8, ¶ 22, 

762 N.W.2d at 81 (“In order to find a duty ‘ministerial,’ we must find a ‘governing rule 

or standard’ so clear and specific that it directs the government actor without calling upon 

the actor to ascertain how and when to implement that rule or standard.”).  And even 

between 1982 and 2007, not all sovereign-immunity cases cited those factors, see 

Hansen, 1998 S.D. 109, 584 N.W.2d 881, and those that did tended not to apply them, 

see Wulf, 2003 S.D. 105, ¶¶ 20, 26, 669 N.W.2d at 142–43, 145 (mentioning but not 
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applying the King factors and instead using the governing-rule-or-standard-with-a-

compulsory-result definition).  Not even King itself applied the seven factors as the true 

test of whether an act or duty is ministerial.  See King, 2007 S.D. 2, ¶ 12, 726 N.W.2d 

at 607.11 

 Even if the King factors were the controlling standard, they only support the 

conclusion that the acts at issue were discretionary rather than ministerial.  First, 

overseeing the repair and maintenance of the thousands of miles of highway in South 

Dakota is an important task.  Second, the decisions whether to permit the public to travel 

on dried tack, and whether to post signs or reduce speed, are decisions that require 

technical expertise that a reviewing court does not possess.  Third and fourth, while 

ultimate financial responsibility would not fall on the DOT employees in this case, if 

liability is imposed on the DOT, then the DOT would be required to impair the free 

exercise of its employees’ discretion in similar circumstances or face further liability.  

Fifth, the likelihood that harm will result to the public is low.  Obviously, McGee 

suffered serious injuries in this case.  But there is no evidence in the record of other 

accidents like McGee’s—let alone evidence that such accidents are common.  Sixth, 

again, while McGee suffered serious injuries, there is no evidence in the record that 

McGee’s situation is typical of the type or seriousness of harm that can occur.  And 

                                                 
11  In King, the Court cited the seven factors as background information but immediately 

followed the factors by stating: “In essence, in order for an action to be ministerial the act 

must be ‘absolute, certain, and imperative.’  An employee must be ‘directly adhering to a 

governing rule or standard with a compulsory result.’”  King, 2007 S.D. 2, ¶ 12, 

726 N.W.2d at 607 (quoting Casazza v. State, 2000 S.D. 120, ¶ 13, 616 N.W.2d 872, 

875–76).  The Court then concluded—without any further discussion of the factors—that 

“the DOT employees’ actions were not ministerial because at the time of the accident 

there was not a ‘readily ascertainable standard.’”  Id. ¶ 21, 726 N.W.2d at 610. 
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seventh, McGee has other, presumably substantial remedies available in this case because 

he already reached a settlement with Spencer Quarries and its insurer.12  So even under 

the King factors, the acts or duties at issue were discretionary rather than ministerial. 

Conclusion 

 The circuit court erred by denying the DOT’s motion for summary judgment.  The 

DOT’s duty regarding the maintenance of a highway is defined solely by statute, but the 

court failed to identify a statutory duty on which to premise McGee’s claim.  As pleaded, 

McGee’s claim is simply an attempt to recover damages from the DOT’s alleged breach 

of contract even though McGee is presumptively not a third-party beneficiary.  And even 

if the court had identified an actionable duty to sustain McGee’s claim, the court’s 

conclusion that the Standard Specifications, the MUTCD, and the Hot Mix Handbook 

create ministerial duties is incorrect.  The provisions at issue are not “governing rule[s] or 

standard[s] with . . . compulsory result[s]” that could be “successfully execute[d]” by an 

“ordinary citizen [plucked] off the street[.]”  Truman, 2009 S.D. 8, ¶¶ 21–22, 

762 N.W.2d at 81.  Rather, these provisions are industry guides that cannot be applied 

without “special discretion, judgment or skill.”  Hansen, 1998 S.D. 109, ¶ 33, 

584 N.W.2d at 889 (quoting Kyllo, 535 N.W.2d at 901–02 n.9).  Consequently, these 

                                                 
12  So far, McGee and Spencer Quarries have refused to disclose the amount or other 

terms of the settlement.  After learning of the settlement, the DOT filed a cross-claim 

against Spencer Quarries for indemnification or alternatively, contribution as joint 

tortfeasors.  (SR R2 at 464.)  The DOT also asked the circuit court to order McGee and 

Spencer Quarries to disclose the settlement terms.  (Id. at 599.)  Despite the DOT’s 

invitation to learn more about the remedy made available to McGee by the settlement, the 

court declined to rule on the motion to disclose.  (Id. at 612.)  In its summary-judgment 

memorandum decision, the court noted that “[a]s to the [seventh King] factor, after 

further discovery has been submitted, this Court has been provided no information 

showing that the plaintiff has any other remedies available to compensate him for his 

injuries” (id. at 648). 
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provisions do not establish ministerial duties, and the DOT was entitled to sovereign 

immunity. 

 The DOT asks this Court to reverse the circuit court’s order denying summary 

judgment and to direct the court to enter summary judgment in the DOT’s favor because 

there is no actionable duty on which to premise McGee’s negligence claim and because 

sovereign immunity has not been waived. 

Dated this 17th day of May, 2022. 
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PRIME, TACK, FOG SEAL, AND FLUSH SEAL 330

330.1 DESCRIPTION

This work consists of preparing and treating a prepared surface with asphalt material and
sand as required.

330.2 MATERIALS

Materials shall conform to the following Sections:

A. Asphalt: Section 890.

B. Blotting Sand for Prime: Section 879.

C. Sand for Flush Seal: Section 879.

D. Sand for Fog Seal: Section 879.

330.3 CONSTRUCTION REQUIREMENTS

A. Weather and Seasonal Requirements:

Application shall be made only during daylight hours, when the wind does not adversely
affect the spraying operation and when the following conditions are met:

1. Asphalt for Prime: The application of asphalt for prime will be permitted only:

a. When the ambient air and surface temperatures on the project are both at least
60°P in the shade.

b. When conditions are dry.

When plans call for prime on interim surfacing, the prime application shall closely
follow the base finishing operation and at no time shall the prime operation be more
than 3 miles from the base finishing operation. The cure time for the processed
base, prime, and blotting sand application will be determined by the Engineer.

Surfaces primed with cutback asphalt shall be allowed to cure for a minimum of 72
hours prior to being overlaid with asphalt concrete.

2. Asphalt for Tack: The application of asphalt for tack will be permitted only:

a. When the ambient air and surface temperature on the project are both at least
35°F in the shade.

b. When conditions are dry, except emulsified asphalt may be applied when the
surface is slightly damp.
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330 PRIME, TACK, FOG SEAL, AND FLUSH SEAL

3. Asphalt for Fog Seal: The application of asphalt for fog seal will be permitted only:

a. When the ambient air and surface temperature on the project are both at least
60°F in the shade.

b. When conditions are dry.

4. Asphalt for Flush Seal: The application of asphalt for flush seal will be permitted
only:

a. Between May 1 and November 1, inclusive.

b. When ambient air and surface temperatures on the project are both at least 50°F
in the shade.

c. When the surface is dry or slightly damp.

B. Dilution of Tack, Fog Seal, and Flush Seal: Emulsified asphalt for tack, fog seal, and
flush seal with a specified application rate of 0.05 gallons per square yard or less may
be diluted. The rate of dilution shall be at a ratio of at least 1 part emulsion to no more
than 1 part added water (1:1 ratio minimum) by volume, unless otherwise approved by
the Engineer. The emulsion shall be uniformly mixed by adding potable water and if
necessary, agitating the mixture. The amount of emulsion and any added water shall be
included on the ticket delivered to the project. If the emulsion is diluted, the emulsified
asphalt supplier shall perform the dilution. Dilution of asphalt emulsion in the field will
not be allowed unless approved by the Engineer. Field dilution of the emulsified asphalt
will only be allowed when the rate of dilution is accurately controlled. The final rate of
dilution shall not be less than the minimum ratio of at least 1 part emulsion to no more
than 1 part added water (1:1 ratio minimum). Diluted emulsified asphalt for tack, fog
seal, and flush seal shall be applied at an adjusted rate proportional to the dilution ratio
resulting in application of the specified rate of emulsion. Emulsified asphalt for tack, fog
seal, or flush seal with a specified rate exceeding 0.05 gallons per square yard may not
be diluted.

C. Equipment:

The following minimum equipment shall be furnished by the Contractor.

1. Brooms:

a. Pickup Broom: In curb and gutter sections or in rural sections where a finished
and maintained lawn extends to the edge of the shoulder, the Contractor must
use a pickup broom with an integral self-contained storage. The pickup broom
must be a minimum of 6 feet wide and must have working gutter brooms.

b. Rotary Power Broom: A rotary power broom may be used in all other areas.
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PRIME, TACK, FOG SEAL, AND FLUSH SEAL 330

2. Heating Equipment: Equipment for heating the asphalt material in or at the tank
car, transport truck, or distributor shall be designed and constructed to heat the
material without burning, scorching, or overheating, and with positive control of the
heat. The introduction of steam directly into the material will not be permitted.

3. Distributors: Distributors used to apply the asphalt material shall be self-propelled,
equipped with pressure type mechanical circulating pumps and valves, a heating
system and insulated tank, which will provide the uniform required temperature
throughout the entire contents of the distributor tank. The distributor shall have a
capacity of at least 800 gallons. Detachable distributor units separate from the tank
will not be allowed.

The distributor shall uniformly apply the heated asphalt material to the road surface
in accurately measured quantities, and maintain the specified rate of application
during the distribution of the entire tank-load, regardless of change in gradient,
superelevation, direction, or content level in the tank. Calibration runs for verification
shall be made at the start of the work.

The spray nozzles shall be designed, sized, and arranged to ensure uniform
distribution of heated asphalt material at the designated rate, in an overlapping fan
shaped spray without surge, streaks, ridges, or bare spots. A strainer shall be
provided in the discharge line to prevent nozzles from clogging. The output of each
and every nozzle on the bar shall be the same and a test shall be made, in advance
of use to determine compliance with this requirement. Different sizes, heights,
pressures, and settings of nozzles for different designated rates shall be provided.

The distributor shall be equipped with a tachometer, clearly visible to the operator,
which accurately shows the speed in feet per minute.

Pressure metering distributors shall be furnished with an accurate pressure gauge
showing the distribution pressure. Volume metering distributors shall be furnished
with a pump tachometer or meter showing the volume furnished. The distributor shall
include an accurate, mercury actuated thermometer showing the temperature of the
material in the tank and a contents gauge showing the number of gallons in the tank
at any content level.

The distributor shall be equipped with adjustable spray bars arranged so the
application width will be available in 2 foot intervals.

The distributor spray bars shall be capable of operating at a constant controlled
height and shall be of the full circulating type. Each nozzle of the distributor bar shall
be equipped with a cutoff valve, which immediately stops the flow without dripping,
Compliance with these requirements must be proven before the distributor can be
used.

D. Surface Preparation: The surface shall be thoroughly swept and cleaned of all foreign
material. Appurtenances immediately adjacent to the surface to be treated shall be
protected from the splatter of asphalt. Manhole covers, water shut valves, and other

Page 173
APP. 053



330 PRIME, TACK, FOG SEAL, AND FLUSH SEAL

utility access points shall be covered to ensure liquid asphalt is not applied to them, as
directed by the Engineer. Surfaces to receive a prime coat shall be satisfactorily
compacted and cured.

E. Application of Asphalt: During application the temperature of the asphalt shall be
maintained within the temperature range furnished by the asphalt supplier. Asphalt shall
be applied by a pressure distributor in a uniform and continuous manner. Coverage
shall be made to the satisfaction of the Engineer.

Unauthorized increases in rate of application will not be eligible for payment.

The angle of the spray nozzles and the height of the spray bar shall be set to obtain
uniform distribution. The distributor shall travel at the established speed when the spray
bar is opened. Areas inaccessible to the distributor shall be covered by hand spray
methods. When the distributor is not in operation, it shall be parked off the roadbed or
drip pans shall be placed under the spray bar.

Tack application ahead of mat laydown shall be limited by job conditions and shall not
exceed the amount estimated for the current day's operation unless ordered or allowed
by the Engineer. Tacked areas, which become unsatisfactory as a result of traffic,
weather, or other conditions, shall be retacked. Required retacking which is not the fault
of the Contractor will be paid for at the contract unit price for tack asphalt.

F. Application of Sand: Blotting of prime shall be accomplished by broom sweeping or
spreading sand on the primed surface with a mechanical spreader. Hand spreading will
be permitted on odd shaped or inaccessible areas. Application of sand will not be
permitted until the prime has set for at least 24 hours, unless otherwise directed by the
Engineer.

The fresh application of asphalt for flush seal shall be covered with a uniform spread of
sand immediately behind the distributor. The sand shall be placed by a self-powered
aggregate spreader with positive controls or other equipment acceptable to the
Engineer. The sand shall be placed uniformly on the asphalt application. Rolling will not
be required. The finished surface shall be smooth riding without transverse or
longitudinal ridges and shall present a uniform satisfactory appearance. Bleeding areas
shall be resanded. Rough and nonuniform areas shall be corrected.

When applying fog seal coats, a light application of sand may be ordered by the Engineer
to prevent material pick up. If ordered, the sand shall be placed by a self-powered
aggregate spreader with positive controls or other equipment acceptable to the
Engineer. The sand shall be placed uniformly on the asphalt application. Rolling will not
be required. The finished surface shall be smooth riding without transverse or
longitudinal ridges and shall present a uniform satisfactory appearance. Bleeding areas
shall be resanded. Rough and nonuniform areas shall be corrected.

The loose sand material remaining on the surface shall be lightly broomed off after a
waiting period of twenty-four hours from the time of application or as otherwise directed
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by the Engineer. Excess material in curb and gutter sections shall be broomed towards
the gutter and shall be picked up and disposed of by the Contractor.

Unauthorized increases in rate of application will not be eligible for payment.

G. Temporary Traffic Control: The Contractor shall provide flaggers, signs, and barriers
to warn, direct, and prevent traffic from traveling on the freshly applied asphalt until it
has penetrated, and does not track or pickup on the tires of traveling vehicles or the
surface has been blotted with sand. Temporary traffic control shall conform to Section
634.

330.4 METHOD OF MEASUREMENT

A. Asphalt: Asphalt will be measured to the nearest 0.1 ton.

B. Blotting Sand for Prime: Blotting sand for prime will be measured to the nearest 0.1
ton.

C. Sand for Flush Seal: Sand for flush seal will be measured to the nearest 0.1 ton.

D. Sand for Fog Seal: Sand for fog seal will be measured to the nearest 0.1 ton.

330.5 BASIS OF PAYMENT

A. Asphalt: Asphalt will be paid for at the contract unit price per ton complete in place.
Separate payment will not be made for water for dilution of emulsified asphalt.

B. Blotting Sand for Prime: Blotting sand for prime will be paid for at the contract unit
price per ton complete in place. Payment will be full compensation for furnishing,
installing, and all incidentals required to complete the work.

C. Sand for Flush Seal: Sand for flush seal will be paid for at the contract unit price per
ton complete in place. Payment will be full compensation for furnishing, installing, and
all incidentals required to complete the work.

D. Sand for Fog Seal: Sand for fog seal will be paid for at the contract unit price per ton
complete in place. Payment will be full compensation for furnishing, installing, and all
incidentals required to complete the work.
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4 SCOPE OF WORK

4.4

4.5

A. When the character of the work as altered differs materially in kind or nature from that
involved or included in the original proposed construction; or

B. When a major item of work, as defined in Section 1.5, is increased in excess of 125% or
decreased below 75% of the original contract quantity. Any allowance for an increase in
quantity shall apply only to that portion in excess of 125% of original contract item
quantity, or in case of a decrease below 75%, to the actual amount of work performed.

When an adjustment to the unit price is made due to a decrease in the contract quantity to
below 75% of the original contract quantity, the total payment made will not exceed the
amount which would have been paid for 75% of the original contract quantity.

If the Contractor believes an alteration in the work is a significant change that necessitates
a contract revision, the Contractor must request a contract revision for the significant
change in work in writing to the Engineer.

The Department will pay the Contractor for work occasioned by alterations in plans in
accordance with the provisions set forth under Section 9.4. If the altered work is of
sufficient magnitude that additional time to complete the project is warranted, the
Department will make time adjustments in accordance with the provisions of Section 8.7.

Items and prices set forth in the Special Provision for Price Schedule for Miscellaneous
Items and the bidding package are predetermined by the Department and will not be
subject to negotiation due to alterations in the plans or quantity changes.

EXTRA WORK - The Contractor will perform authorized work for which there is no price
included in the contract whenever necessary or desirable in order to complete the work as
contemplated. The Contractor will perform this extra work in accordance with the
specifications and as directed, and be paid for as provided under Section 9.5.

MAINTENANCE OF TRAFFIC - Unless otherwise provided, the Contractor will keep the
road open to traffic in accordance with the traffic control plans. The Contractor will keep the
portion of the project used by public traffic in a condition that will adequately and safely
accommodate traffic. Accommodation of traffic will include, but not be limited to, providing a
roadway in a passable condition, providing flaggers in areas where the operation of
construction equipment interferes with the movement of traffic, sweeping, and providing
and maintaining in a safe condition pedestrian routes, temporary approaches or crossings,
and intersections with trails, roads, streets, businesses, parking lots, residences, garages,
and farms.

While sweeping in curb and gutter sections or in rural sections where a finished and
maintained lawn extends to the edge of the shoulder, the Contractor will use a pickup
broom having an integral self-contained storage. The pickup broom must be a minimum of
6 feet wide. While sweeping in curb and gutter sections the pickup must have working
gutter brooms. The Contractor will not be required to provide snow removal.

The Contractor will bear the expense of maintaining traffic over the project undergoing
improvement and constructing and maintaining approaches, crossings, intersections, and
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other features as may be necessary, without direct compensation, except as provided
below:

A. Traffic Diversions - Traffic diversions will be designated in the Contract. Right-of-way
for traffic diversions will be furnished by the Department.

Construction, maintenance, and removal of traffic diversions will be as directed by the
Engineer.

Materials, other than temporary drainage structures, required to construct and maintain
traffic diversions will be paid for at their respective contract unit prices.

The cost of labor, equipment, and incidentals required to satisfactorily maintain traffic
diversions and provide temporary drainage structures will be incidental to the contract
lump sum price for maintenance of traffic diversions.

The cost of labor, equipment, and incidentals necessary to satisfactorily remove traffic
diversions and dispose of materials will be incidental to the contract lump sum price for
remove traffic diversion(s).

B. Maintenance of Traffic During Suspension of Work:

1. Prior to written suspension due to unfavorable weather or conditions not the fault of
the Contractor, the Contractor will prepare the project as directed by the Engineer to
provide for the accommodation of traffic during the anticipated period of suspension.
During the suspension and until an order for resumption of construction operations is
issued, the maintenance of the project for traffic, to the extent specified in writing by
the Engineer, will be by and at the expense of the Department. When the order for
the resumption of work is issued, the Contractor will be responsible for the
maintenance of traffic and will replace or repair work or materials lost or damaged
during the period of suspension, remove any work or materials for maintenance, and
complete the project in every respect as though the project's prosecution had been
continuous and without interference. The Department will pay for additional work
made necessary by such suspensions, for reasons beyond the control of the
Contractor, at contract prices or by extra work.

2. The Contractor will maintain, replace, or repair any work or material lost or
damaged, without cost to the Department, during periods not covered by a written
suspension order and when the work is suspended for the Contractor's failure to
comply with the provisions of the Contract.

4.6 RIGHTS IN AND USE OF MATERIALS FOUND ON THE WORK - The Engineer may
authorize the Contractor's use of materials found in the excavation that are suitable for
completing bid items other than excavation. The Department will pay the Contractor for the
excavation of such materials at the corresponding contract unit price and for the pay item
for which the excavated material is used. The Contractor will replace all excavation material
removed with acceptable material, at the Contractor's expense. Charge for the materials so
used will not be made against the Contractor. The Contractor will not excavate or remove
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CONTROL OF WORK 5

The Contractor will determine the meaning of all stakes, measurements, and marks before
commencing work.

The Contractor will preserve stakes and marks. If the Contractor destroys or disturbs any
construction stakes or marks, the Department will charge the cost of replacing these stakes
and marks to the Contractor.

Structure Staking:

A. Bridges: For bridges, the Department will provide stakes to establish elevation,
location, and alignment for each abutment. The Engineer will stake and reference the
centerline of each abutment in the longitudinal direction and in each direction
transversely.

B. Box Culverts: For box culverts, the Department will provide stakes to establish
elevation, location, and alignment of both ends of the box culvert. The Engineer will
stake and reference the centerline of each box culvert in the longitudinal direction and in
each direction transversely.

The Contractor will provide all other stakes required to successfully complete construction
of the structure, unless additional staking due to difficult site conditions is requested by the
Contractor and agreed to by the Engineer. The Contractor will verify the accuracy of all
stakes.

5.9 AUTHORITY AND DUTIES OF AREA ENGINEER - As the representative of the Director
of Operations, the Area Engineer has immediate and responsible charge of engineering
details and administration of the construction project. The Area Engineer has the authority
to reject defective work, and to suspend work being improperly performed.

5.10 DUTIES OF THE INSPECTOR - Department inspectors will inspect all work done and
materials furnished. This inspection may extend to any part of the work, preparation,
fabrication, or manufacture of the materials to be used. The inspector will not alter or waive
the provisions of the contract. The inspector will not issue instructions contrary to the
contract, or act as a foreman for the Contractor. The inspector may reject work or materials
until any issues can be referred to and decided by the Engineer. Neither the Department's
authority to inspect all work nor any actual inspections performed by the Department during
the course of construction will constitute an acceptance of work performed, or operate to
relieve the Contractor of the Contractor's obligation to construct the project in compliance with
the plans and specifications.

5.11 INSPECTION OF WORK - Materials and details of the work will be subject to inspection by
the Department. The Contractor will allow the Engineer access to the work and will furnish
the Engineer with information and assistance necessary to make a complete and detailed
inspection.

The Contractor will notify the Engineer 24 hours in advance of any change in construction
activity requiring inspection staff changes.
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material that will be removed and will not make up a portion of the final pavement structure.

The Contractor may submit a written request to the Engineer to cross bridges, box culverts
or the courses making up the pavement structure with equipment or loads that exceed the
weight limitations. This written request will include the following information: the loaded
vehicle weight, empty vehicle weight, equipment make and model, tire size, axle spacing,
and axle loading of the equipment proposed for use. The Engineer and the Office of Bridge
Design will review this information and determine whether to grant approval.

Nothing set forth in the foregoing will relieve the Contractor of liability for damage resulting
from the operation and movement of construction equipment.

5.14 MAINTENANCE DURING CONSTRUCTION - The Contractor will maintain the work during
construction and until the Area Engineer issues the Acceptance of Field Work. The
Contractor's obligation to maintain the work will consist of continuous and effective work,
prosecuted daily with adequate equipment and forces, to keep the roadway and structures
in satisfactory condition.

Unless otherwise specified in the Contract, the Contractor's responsibility for project
maintenance will be as follows:

When the work begins on the roadbed or pavement structure, the Contractor will maintain
the entire project including, but not limited to, all surface maintenance, drainage, weed
control, and temporary traffic control. This responsibility will continue until the Area
Engineer issues the Acceptance of Field Work, except for those periods when the project is
suspended. Maintenance during periods of project suspension will be in accordance with
Section 4.5 B.

When work begins and is limited to construction of a box culvert or structure, including
berm construction, as part of a larger project, the Contractor will only be required to
maintain the portion of the project disturbed by the box culvert or structure work including
portions of the project used for temporary traffic control.

Mobilization of equipment, material stockpiling, clearing, topsoil stockpiling, and fencing will
not constitute work on the roadbed or pavement structure.

In the case of a contract involving the placement of material on, or the utilization of a
previously constructed subgrade, base course, pavement, or structure, the Contractor will
maintain the previously constructed work during construction operations.

Cost of maintenance work during construction and before the Area Engineer issues the
Acceptance of Field Work will be incidental to the contract unit prices for the various pay
items and the Contractor will not be paid an additional amount for such work.

5.15 FAILURE TO MAINTAIN ROADWAY OR STRUCTURE - If the Contractor does not
comply with the provisions of Section 4.5 or 5.14, the Engineer will notify the Contractor of
such noncompliance. If the Contractor fails to remedy unsatisfactory maintenance within 24
hours after receipt of notice, the Engineer will proceed to maintain the project, and will
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5 CONTROL OF WORK

deduct the entire cost of this maintenance from monies due or to become due the
Contractor.

5.16 ACCEPTANCE OF FIELD WORK - When the contract work, including authorized
modifications and final cleanup has been completed, the Area Engineer or designee will,
within 14 calendar days, make a final inspection of the work. When provided in the contract,
the Area Engineer or designee may make inspections following completion of portions of
the contract. If the work is found to conform to the requirements of the contract, the Area
Engineer or designee will issue written notification to the Contractor of Acceptance of Field
Work. Such notice is not to be construed as an acceptance by the Area Engineer or
designee of previously noted defective or unauthorized work, or of unauthorized work
subsequently determined during the final computations of field measurements. Should the
work fail to conform with the requirements of the contract, the Engineer will provide the
Contractor with a written statement of the features to be remedied. Final Acceptance in
accordance with Section 9.9 will not be made until the Contractor notifies the Engineer that
corrections have been made and the Engineer determines the requirements have been
met.

5.17 CLAIMS FOR ADJUSTMENT AND DISPUTES - If the Contractor contends additional
compensation is warranted for assessments made to the contract, work or material not
covered by the contract, or adjustments made pursuant to Section 5.3, the Contractor will
give the Area Engineer written notice of the claim for additional compensation. If the
Contractor contends additional compensation is warranted for work or materials not
covered in the contract, the Contractor will give the Area Engineer written notice of the
claim for additional compensation before beginning or continuing construction on the
affected work. If the basis for claim does not become apparent until after proceeding with
the work, or it is not feasible to stop the work, the Contractor will immediately notify the
Area Engineer that the work is continuing and the Contractor will submit written notification
of the intent to file a claim within 10 calendar days. The Contractor's failure to give the
required notification or to provide the Area Engineer proper facilities and assistance in
keeping strict account of actual costs will constitute a waiver of the claim for additional
compensation in connection with the work already performed. If the Engineer has kept
account of the costs involved, the act of keeping account will not be construed as proving
or substantiating the validity of the claim.

After completion of the work on which the claim is based, the Contractor will complete and
submit to the Area Engineer a Contract Claim Form (DOT-248), furnished by the
Department. The Contractor must complete and submit this Contract Claim Form within 90
calendar days after the Acceptance of Field Work. The Engineer may grant a written
extension to this 90 calendar day period if circumstances warrant. Interest due to the
Contractor in accordance with Section 9.9 will not apply to the extended 90 calendar day
period if the 90 calendar day period is extended beyond 120 calendar days after the date of
the Region Engineer's Letter of Final Acceptance.

The Contractor must describe in detail in the Contract Claim Form all claim items being
submitted for review. The Contract Claim Form must contain adequate information for the
Engineer to make a determination as to the validity of the claim. At a minimum, the
Contractor will submit the following:
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2009 Edition Page 547

SPART

CHAPTER 6A. GENERAL

•

Section 6A.01 General
Support:

01 Whenever the acronym "TTC" is used in Part 6, it refers to "temporary traffic control."
Standard:

02 The needs and control of all road users (motorists, bicyclists, and pedestrians within the highway, or on
private roads open to public travel (see definition in Section 1A.13), including persons with disabilities in
accordance with the Americans with Disabilities Act of 1990 (ADA), Title II, Paragraph 35.130) through a
TTC zone shall be an essential part of highway construction, utility work, maintenance operations, and the
management of traffic incidents.
Support:

03 When the normal function of the roadway, or a private road open to public travel, is suspended, TTC planning
provides for continuity of the movement of motor vehicle, bicycle, and pedestrian traffic (including accessible
passage); transit operations; and access (and accessibility) to property and utilities.

04 The primary function of TTC is to provide for the reasonably safe and effective movement of road users
through or around TTC zones while reasonably protecting road users, workers, responders to traffic incidents,
and equipment.

05 Of equal importance to the public traveling through the TTC zone is the safety of workers performing the
many varied tasks within the work space. TTC zones present constantly changing conditions that are unexpected
by the road user. This creates an even higher degree of vulnerability for the workers and incident management
responders on or near the roadway (see Section 6D.03). At the same time, the TTC zone provides for the efficient
coinpletion of whatever activity interrupted the normal use of the roadway.

06 Consideration for road user safety, worker and responder safety, and the efficiency of road user flow is an
integral element of every TTC zone, from planning through completion. A concurrent objective of the TTC is the
efficient construction and maintenance of the highway and the efficient resolution of traffic incidents.

07 No one set of TTC devices can satisfy all conditions for a given project or incident. At the same time,
defining details that would be adequate to cover all applications is not practical. Instead, Part 6 displays typical
applications that depict common applications ofTTC devices. The TTC selected for each situation depends on
type of highway, road user conditions, duration of operation, physical constraints, and the nearness of the work
space or incident management activity to road users.

08 Improved road user performance might be realized through a well-prepared public relations effort that covers
the nature of the work, the time and duration of its execution, the anticipated effects upon road users, and possible
alternate routes and modes of travel. Such programs have been found to result in a significant reduction in the
number of road users traveling through the TTC zone, which reduces the possible number of conflicts.

og Operational improvements might be realized by using intelligent transportation systems (ITS) in work zones.
The use in work zones of ITS technology, such as portable camera systems, highway advisory radio, variable
speed limits, ramp metering, traveler information, merge guidance, and queue detection information, is aimed at
increasing safety for both workers and road users and helping to ensure a more efficient traffic flow. The use in
work zones of ITS technologies has been found to be effective in providing traffic monitoring and management,
data collection, and traveler information.
Standard:

10 TTC plans and devices shall be the responsibility of the authority of a public body or official having
jurisdiction for guiding road users. There shall be adequate statutory authority for the implementation and
enforcement of needed road user regulations, parking controls, speed zoning, and the management of traffic
incidents. Such statutes shall provide sufficient flexibility in the application of TTC to meet the needs of
changing conditions in the TTC zone.
Support:

11 Temporary facilities, including pedestrian routes around worksites, are also covered by the accessibility
requirements of the Americans with Disabilities Act of 1990 (ADA) (Public Law 101-336, 104 Stat. 327, July 26,
1990. 42U.S.C. 12101-12213 (as amended)).

!•

•I

—
•
•

December 2009 Sect. 6A.01APP. 065



2009 Edition Page 593

Section 6F.29 EXIT ONLY Sien (¥.5-3}
Option:

01 An EXIT ONLY (E5-3) sign (see Figure 6F-5) may be used to supplement other warning signs where work is
being conducted in the vicinity of an exit ramp and where the exit maneuver for vehicular traffic using the ramp is
different from the normal condition.

Section 6F.30 NEW TRAFFIC PATTERN AHEAD Sisn fW23-2)
Option:

01 A NEW TRAFFIC PATTERN AHEAD (W23-2) sign (see Figure 6F-4) may be used on the approach to
an intersection or along a section of roadway to provide advance warning of a change in traffic patterns, such as
revised lane usage, roadway geometry, or signal phasing.
Guidance:

02 To retain its effectiveness, the W23-2 sign should be displayed for up to 2 weeks, and then it should be
covered or removed until it is needed again.

Section 6F.31 Flagger Signs fW20-7,^21LZa)
Guidance:

01 The Flagger (W20-7) symbol sign (see Figure 6F-4) should be used in advance of any point where aflagger
is stationed to control road users.

Option:
02 A distance legend may be displayed on a supplemental plaque below the Flagger sign. The sign may be used

with appropriate legends or in conjunction with other warning signs, such as the BE PREPARED TO STOP
(W3-4) sign (see Figure 6F-4).

os The FLAGGER (W20-7a) word message sign with distance legends may be substituted for the Flagger
(W20-7) symbol sign.

Section 6F.32 Two-Wav Traffic Sien rWfi-3)
Guidance:

01 When one roadway of a normally divided highway is closed, with two-way vehicular traffic maintained on the
other roadway, the Two-Way Traffic (W6-3) sign (see Figure 6F-4) should be used at the beginning of the two-way
vehicular traffic section and. at intervals to remind road users of opposing vehicular traffic.

Section 6F.33 Workers Siens fW21-l. W21-la)
Option:

01 A Workers (W21-1) symbol sign (see Figure 6F-4) may be used to alert road users of workers in or near
the roadway.
Guidance:

02 In the absence of other warning devices, a Workers symbol sign should be used when workers are. in
the roadway.
Option:

os The WORKERS (W21-la) word message sign may be used as an alternate to the Workers (W21-1) symbol
sign.

Section 6F.34 FRESH OIL (TAR) Sisn fW21-2)
Guidance:

01 The FRESH OIL (TAR) (W21-2) sign (see Figure 6F-4) should be used to warn road users of the
surface treatment.

Section 6F.35 ROAD MACHINERY AHEAD Sien fW21-3)
Option:

01 The ROAD MACHINERY AHEAD (W21-3) sign (see Figure 6F-4) may be used to warn of machinery
operating in or adjacent to the roadway.

December 2009 Sect, 6F.29 to 6F.35
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Figure 6F-4. Warning Signs and Plaques in Temporary Traffic Control Zones(Sheet 3 of 3)
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* An optional STREET WORK word message sign is shown in the "Standard Highway Signs and Markings" book.
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"* An optional FLAGGER^W20-7a) word message sign is shown in the "Standard Highway Signs and Markmgs" book.
"* An optional FRESH TAR word message sign is show in the "Standard Highway Sig'ns and Markings" book.
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STATE OF SOUTH DAKOTA )
:§

COUNTY OF BRULE )

IN CIRCUIT COURT

FIRST JUDICIAL CIRCUIT

AUSTIN MCGEE,

Plaintiff,

vs.

"»SPENCER QUARRIES, INC.,
a South Dakota Corporation; SOUTH
DAKOTA DEPARTMENT OF
TRANSPORTATION; JAY PEPPEL, as
an employee of the South Dakota
Department of Transportation; KENT
GATES, as an employee of the South
Dakota Department of Transportation;
and KRIS ROYALTY, as an employee of
the South Dakota Department of
Transportation

Defendants.

07CIV18-000054

FIRST AMENDED COMPLAINT

Plaintiff, Austin McGee, by and through his attorneys of record, states and alleges as

follows:

1. Plaintiff Austin McGee ("Austin") is a resident of Gregory County, South Dakota.

2. Defendant Spencer Quarries, Incorporated ("Spencer Quarries") is a South Dakota

corporation; its address and principal place of business is 25341 430th Avenue, Spencer,

South Dakota, 57374. Spencer Quarries conducts its hot mix asphalt operations through its

subsidiary Commercial Asphalt.

3. Defendant Jay Peppel is a resident ofDavison County, South Dakota and at all material

times was an employee of the DOT whose job function was Area Engineer for the Mitchell

Area and the Project described herein.
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4. Defendant Kent Gates is a resident ofDavison County, South Dakota and at all material

times was an employee of the DOT whose job function was Project Engineer for the Project

described herein.

5. Defendant Kris Royalty is a resident ofDavison County, South Dakota and at all material

times was an employee of the DOT whose job function was Project Inspector for the Project

described herein.

6. Defendant South Dakota Department of Transportation ("DOT") is a governmental entity

of the State of South Dakota. Its address and principal place of business is 700 E. Broadway

Ave., Pierre, South Dakota 57501. DOT and its agents are amenable to suit and have

waived immunity pursuant to SDCL §§ 3-22-17; 21-32A-2; 21-32A-3.

7. The incident described below occurred in Brule County, South Dakota on June 30, 2018.

8. Venue is proper in Brule County pursuant to SDCL§§ 15-5-8, because Brule County is

where the damages were inflicted in this cause of action.

9. Brule County Courts have jurisdiction over the parties in this matter pursuant to SDCL §§

15-7-1 and 15-7-2(1), (2), (14).

FACTS

10. Spencer Quarries contracted in 2018 with the DOT to resurface certain portions of South

Dakota Highway 45 between Platte, South Dakota and Interstate 90 (the "Project").

11. Spencer Quarries, its subsidiaries, or subcontractors milled the old road surface and

subsequently applied new asphalt layers or lifts to the underlying surface.

12. Spencer Quarries applied a liquid asphalt emulsion known as tack coat between the layers

of new asphalt.
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13. On June 29, 2018, Spencer Quarries applied tack coat on a section of Highway 45 near the

intersection of Highway 45 and 263rd Street, about 13 miles north ofPlatte, SD (the crash

scene) and left the tack coat exposed until July 9, 2018. Tack coat was commonly left

exposed on the Project, and exposed tack coat of up to 3,650 feet was left each day from

June 25, 2018 through June 29,2018.

14. The DOT and its agents and employees did not knowingly order or allow Spencer Quarries

to leave exposed tack coat at the crash scene.

15. The tack coat at the crash scene was not uniformly and evenly applied to the northbound

lane of travel.

16. Trucks hauling asphalt also left tack coat deposits at the crash scene in the northbound lane,

which indicates the trucks were inappropriately driving on tack coat in the construction

zone in violation of Standard Specifications 320.3(H) and (I).

17. Spencer Quarries did not place sand, gravel, or other traction aid on top of the exposed,

tack-coated portion of Highway 45 at the crash scene.

18. For safety reasons, traffic should generally not be permitted to drive on tack-coated asphalt

road surfaces before the new asphalt layer or lift is applied.

19. A tack-coated surface should not be left exposed to traffic, and if doing so is necessary,

then proper precautions such as reducing the posted speed limit on the roadway and/or

sanding the surface should be taken.

20. When a tack-coated asphalt road surface is left exposed to traffic, the potential exists for

reduced skid resistance, especially during wet weather.

21. Spencer Quarries, its subcontractors, or subsidiaries, the DOT, Jay Peppel, Kent Gates, and

Kris Royalty, knew or should have known the exposed tack coat on the asphalt road surface
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at the crash scene on the morning of June 30, 2018 reduced friction available to vehicles

traveling on the surface.

22. Spencer Quarries, its subcontractors, or subsidiaries, the DOT, Jay Peppel, Kent Gates, and

Kris Royalty, knew or should have known industry standards dictate that vehicle traffic

should not be allowed on the exposed tack-coated surface that existed at the crash scene on

the morning of June 30, 2018.

23. Spencer Quarries, its subcontractors, or subsidiaries, the DOT, Jay Peppel, Kent Gates, and

Kris Royalty, failed to provide any warning of the slick condition created by the exposed,

tack-coated surface that existed at the crash scene on the morning of June 30, 2018.

24. Spencer Quarries, its subcontractors, or subsidiaries, the DOT, Jay Peppel, Kent Gates, and

Kris Royalty, failed to reduce the speed limit for vehicles traveling on the exposed, tack-

coated surface that existed at the crash scene on the morning of June 30, 2018.

25. At all material times, the DOT, through Area Engineer Jay Peppel, Project Engineer Kent

Gates, and Project Inspector Kris Royalty, oversaw and inspected Spencer Quarries'

execution of the Project.

26. The Project's plan documents ("Plan Documents") and the DOT'S Standard Specifications

for Roads and Bridges (2015) ("Standard Specifications") controlled Spencer Quarries'

execution of the construction on the Project and the DOT'S monitoring and inspecting of

Spencer Quarries' work.

27. The Plan Documents, Standard Specifications, and other pertinent resources state, define,

and delineate the DOT'S duties regarding the Project.

28. Both Spencer Quarries and the DOT (and its employees) were required to follow the Plan

Documents, the Standard Specifications, and industry custom and practice on the Project.
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29. Section 4.5 of the Standard Specifications required Spencer Quarries to "keep the portion

of the [P]roject used by public traffic in a condition that will adequately and safely

accommodate traffic."

30. Spencer Quarries did not adequately and safely accommodate traffic and breached the

DOT'S Standard Specification Section 4.5 when, on June 29, 2018, it over sprayed tack

coat; additionally, Spencer Quarries breached Section 4.5 when it left a tack-coated portion

of Highway 45 open to the traveling public without remediating the slippery condition,

erecting signs warning of the slippery condition, or seeking and/or posting a lower speed

limit through the tack-coated area.

31. Section 5.15 of the Standard Specifications required the DOT, through the Project

Engineer, Kent Gates, to inspect and ensure Spencer Quarries "adequately and safely

accommodate [d] traffic" as required by Section 4.5 and to notify Spencer Quarries of its

noncompliance with Section 4.5. If Spencer Quarries did not remedy the unsatisfactory

condition within 24 hours after receiving such notice, then Section 5.15 obligated Kent

Gates to maintain the Project for the safety of the traveling public.

32. Section 5.9 of the Standard Specifications delegated the authority to reject defective work

and suspend work being improperly performed to the Area Engineer, Jay Peppel.

33. The DOT, Jay Peppel, Kent Gates, and Kris Royalty, knew or should have known on June

29, 2018 that Spencer Quarries violated the Standard Specifications when it left a tack-

coated portion of Highway 45 open to the traveling public without remediating the

condition in any manner.

34. On June 29,20 18, the DOT, Jay Peppel, Kent Gates, and Kris Royalty knew or should have

known that exposed, cured tack coat, especially when wet, decreased friction available to
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the traveling public, created a hazardous condition, and constituted defective work and/or

work improperly performed under the Standard Specifications.

35. None of the DOT'S agents, Jay Peppel, Kent Gates, or Kris Royalty, inspected, ensured, or

inquired as to Spencer Quarries' plan to safely and adequately accommodate traffic that

would travel over the exposed tack coat on Highway 45 from June 29, 2018 onward.

36. No one from the DOT ensured Spencer Quarries followed Specification 4.5 on June 29,

2018 regarding the presence of exposed tack coat.

37. The Project's Plan Documents required Spencer Quarries to display "Fresh Oil" signs

during tack coat operations.

38. Spencer Quarries started a tack coat operation on June 29, 2018, which was not completed

until it paved over the tack-coated roadway at some later date.

39. The Plan Documents and the Standard Specifications required Spencer Quarries to display

a "Fresh Oil" sign at the crash scene at the time of the crash.

40. From the end of the day on June 29, 2018 until after the crash, Spencer Quarries did not

display a "Fresh Oil" sign at the crash scene.

41. Spencer Quarries breached Standard Specification 5.14 by failing to maintain the traffic

control items called for in the Plan Documents, i.e. a "Fresh Oil" sign at the crash scene.

42. The DOT, Jay Peppel, Kent Gates, and Kris Royalty breached Standard Specification 5.15

by failing to notify Spencer Quarries of its failure to erect the traffic control signs called

for in the Plan Documents.

43. On June 30, 2018, at approximately 9:00 a.m., Austin was operating a 2005 Ford F-250,

and travelling north on Highway 45.
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44. At the time of the crash, the speed limit in the immediate area of the crash scene was 65

mph.

45. Austin's brother, Brent McGee, was seated in the front passenger seat in the Ford F-250.

46. Austin was not under the influence of any alcohol or controlled substances while he was

driving on June 30, 2018.

47. Austin was not driving while distracted on June 30, 2018.

48. On the morning of June 30, 2018 at approximately 9:00 a.m., there was light precipitation

in the area, and the portion of Highway 45 on which Austin and Brent were traveling was

wet.

49. As Austin and Brent approached the crash scene, the Ford F-250 encountered the exposed,

tack-coated portion of Highway 45.

50. The wet, exposed tack coat created a dangerously slick condition that caused Austin's

pickup to lose traction with the road surface.

51. Despite Austin's best efforts, he lost control of his pickup.

52. The pickup left the road, went into the west-side ditch, and rolled.

53. As a result of the rollover crash, Austin seriously injured his spine, which resulted in

permanent paraplegia.

FIRST CAUSE OF ACTION: NEGLIGENCE, SPENCER QUARRIES

54. Austin repeats and incorporates all prior allegations as if fully set forth herein.

55. Defendant Spencer Quarries' duties to Austin included, but are not limited to:

a. Performing the construction in a reasonably safe manner, which required the

appropriate application of the tack coat to road surfaces;
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b. Making the construction area reasonably safe, which required redirecting traffic

around exposed tack-coated surfaces where possible;

c. Making the construction area reasonably safe, which required placing sand, gravel,

or other traction aid on top of the exposed tack-coated surface if traffic is permitted

on that surface;

d. Making the construction area reasonably safe, which required adequately warning

motorists, including Austin, of any dangerous conditions, including exposed tack-

coated surfaces, by placing appropriate signage at the proper distances in the area

of the dangerous conditions;

e. Making the construction area reasonably safe, which required reduced traffic

speeds, if traffic was allowed on exposed tack-coated surfaces; and

f. Following all applicable Plan Documents and Standard Specifications.

56. Defendant Spencer Quarries' breaches of its duties include, but are not limited to:

a. Failing to appropriately apply tack coat to the northbound lane of travel in the area

of the crash scene;

b. Leaving an exposed tack-coated surface in the area of the crash scene open to

vehicular traffic travelling at highway speeds;

c. Allowing trucks hauling asphalt to run over, pickup, and deposit uncured tack coat

in the northbound lane at the crash scene in violation of Standard Specifications

320.3(H) and (I).

d. Failing to redirect traffic around the tack-coated surface in the area of the crash

scene;

8

APP. 075



e. Failing to place sand, gravel, or other traction aid on top of the exposed tack-coated

surface in the area of the crash scene;

f. Failing to post "Fresh Oil" or other signs warning drivers of the dangerous

condition created by the exposed tack-coated surface in the area of the crash scene

and thereby failing to maintain required temporary traffic control;

g. Failing to require reduced speeds for vehicles travelling on the exposed tack-coated

surface in the area of the crash scene; and

h. Failing to adequately and safely accommodate traffic on June 30, 2018 as required.

57. Spencer Quarries' breaches of its duties proximate ly caused Austin's severe, permanent

injuries and impairments of bodily functions, which include:

a. A severe injury to his spine resulting in paraplegia.

58. Spencer Quarries' breaches of its duties proximately caused Austin permanent disability

and impairment; severe and permanent pain, suffering, weakness, and inconvenience; a

loss of earnings and earning capacity; and the loss of the normal pleasures of life that he

formerly enjoyed.

59. As a direct and proximate cause of Spencer Quarries' negligence, Austin, has incurred past

healthcare expenses in excess of $780,000.00; will incur future healthcare and other

remedial expenses in an amount to be determined at trial; and has suffered lost past and

future wages and reduced earning capacity.

60. As a direct and proximate result of Spencer Quarries' negligence, Austin has incurred

general damages in an amount to be determined at trial.
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SECOND CAUSE OF ACTION: NEGLIGENCE^JAY PEPPEL

61. Austin repeats and incorporates all prior allegations as if fully set forth herein.

62. Jay Peppel, as the DOT'S Area Engineer, owed Plaintiff ministerial duties, including but

not limited to, maintaining Highway 45 in a reasonably safe condition at all material times,

including a duty to intervene and suspend work improperly performed by Spencer Quarries,

suspend work for Spencer Quarries' failure to correct conditions dangerous to the traveling

public, and suspend work for Spencer Quarries' failure to carry out provisions of the

Standard Specifications and Plan Documents.

63. Jay Peppel, as the DOT'S Area Engineer, breached his duties owed to Plaintiff by:

a. Failing to suspend work being improperly performed by Spencer Quarries;

b. Failing to suspend work and remediate Spencer Quarries' failures to correct

conditions unsafe for the traveling public; and

c. Failing to reject Spencer Quarries' defective work on the Project.

64. Jay Peppel's breach of his ministerial duties proximately caused Austin permanent

disability and impairment; severe and permanent pain, suffering, weakness, and

inconvenience; a loss of earnings and earning capacity; and the loss of the normal pleasures

of life that he formerly enjoyed.

65. As a direct and proximate cause of Jay Peppel's negligence, Austin has incurred past

healthcare expenses in excess of $780,000.00; will incur future healthcare and other

remedial expenses in an amount to be determined at trial; and has suffered lost past and

future wages and reduced earning capacity.

66. As a direct and proximate result of Jay Peppel's negligence, Austin has incurred general

damages in an amount to be determined at trial.
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THIRD CAUSE OF ACTION: NEGLIGENCE—KENT GATES

67. Austin repeats and incorporates all prior allegations as if fully set forth herein.

68. Kent Gates, as the DOT'S Project Engineer, owed Plaintiff ministerial duties, including but

not limited to. Section 5.15 of the Standard Specifications, which required Kent Gates, to

notify Spencer Quarries of its noncompliance with Section 4.5. If Spencer Quarries did not

remedy the unsatisfactory condition within 24 hours after receiving such notice, then

Section 5.15 obligated Kent Gates to maintain the Project for the safety of the traveling

public. Section 5.15 required Kent Gates to inspect and ensure Spencer Quarries

"adequately and safely accommodate [d] traffic" as required by Section 4.5.

69. Kent Gates, as the DOT'S Project Engineer, breached his ministerial duties by failing to:

a. Notify Spencer Quarries of its noncompliance with Section 4.5 of the Standard

Specifications, the Plan Documents, and the Project's Contract;

b. Maintain the Project for the safety of Plaintiff and the traveling public pursuant to

Section 5.15 and Section 320.3;

c. Ensure Spencer Quarries adequately and safely accommodated the traveling public;

and

d. Obtain work that fulfilled the Project's contract and conformed to the Plan

Documents.

70. Kent Gates' breaches of his ministerial duties proximately caused Austin permanent

disability and impairment; severe and permanent pain, suffering, weakness, and

inconvenience; a loss of earnings and earning capacity; and the loss of the normal pleasures

of life that he formerly enjoyed.
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71.As a direct and proximate cause of Kent Gates' negligence, Austin has incurred past

healthcare expenses in excess of $780,000.00; will incur future healthcare and other

remedial expenses in an amount to be determined at trial; and has suffered lost past and

future v/ages and reduced earning capacity.

72. As a direct and proximate result of Kent Gates' negligence, Austin has incurred general

damages in an amount to be determined at trial.

FOURTH CAUSE OF ACTION: NEGLIGENCE—KRIS ROYALTY

73. Austin repeats and incorporates all prior allegations as if fully set forth herein.

74. Kris Royalty, as the DOT'S Project Inspector, owed Plaintiff ministerial duties, including

but not limited to, a duty to inspect Spencer Quarries' work to ensure it complied with the

Standard Specifications and Plan Documents; to reject Spencer Quarries' work that did not

comply with the Standard Specifications or Plan Documents; and to refer the issue to Kent

Gates or Jay Peppel.

75. Kris Royalty, as the DOT'S Project Inspector, breached his ministerial duties by;

a. Failing to inspect and recognize Spencer Quarries' work that did not comply with

the Standard Specifications and Plan Documents; and

b. Failing to reject Spencer Quarries' non-compliant work and refer the issues to Kent

Gates or Jay Peppel.

76. Kris Royalty's breaches of his ministerial duties proximately caused Austin permanent

disability and impairment; severe and permanent pain, suffering, weakness, and

inconvenience; a loss of earnings and earning capacity; and the loss of the normal pleasures

of life that he formerly enjoyed.
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77. As a direct and proximate cause ofKris Royalty's negligence, Austin has incurred past

healthcare expenses in excess of $780,000.00; will incur future healthcare and other

remedial expenses in an amount to be determined at trial; and has suffered lost past and

future wages and reduced earning capacity.

78. As a direct and proximate result ofKris Royalty's negligence, Austin has incurred general

damages in an amount to be determined at trial.

FIFTH CAUSE OF ACTION: VICARIOUS LIABILITY—THE SOUTH DAKOTA

DEPARTMENT OF TRANSPORTATION

79. Austin repeats and incorporates all prior allegations as if fully set forth herein.

80. At all material times, DOT employed Jay Peppel, Kent Gates, and Kris Royalty, and they

were under DOT'S supervision, employ, and control when they breached their respective

ministerial duties as described herein. Jay Peppel, Kent Gates, and Kris Royalty breached

their respective ministerial duties while acting in the course and scope of their employment

with DOT.

81. The DOT, through its agents, owed Plaintiff duties to ensure Spencer Quarries followed

the Plan Documents, the Standard Specifications, and industry custom and practice

regarding safety of the traveling public.

82. The DOT, through its agents, owed Plaintiff ministerial duties as described herein,

including but not limited to, a duty to inspect, identify, and remedy Spencer Quarries'

breaches of Section 4.5 and the Plan Documents and any conditions hazardous to the

traveling public.

83. The DOT, through its agents, breached its duties by failing to:
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a. Draft specifications that set forth measures to safely accommodate the traveling

public in construction zones with exposed, tack-coated surfaces;

b. Inspect and identify Spencer Quarries' breaches of the Plan Documents, the

Standard Specifications, and industry custom and practice regarding safety of the

traveling public;

c. Ensure that Spencer Quarries followed the Plan Documents, the Standard

Specifications, and industry custom and practice regarding safety of the traveling

public;

d. Notify Spencer Quarries of its breaches of the Plan Documents, the Standard

Specifications, and industry custom and practice regarding safety of the traveling

public;

e. Warn of or remedy the hazardous conditions that Spencer Quarries created when it

left untreated tack coat open to the traveling public; and

f. Warn of or remedy the hazardous conditions that Spencer Quarries created by

allowing its trucks to pick up and deposit tack coat in Plaintiffs lane of travel at

the crash site in violation of Standard Specifications 320.3(H), (I).

84. The DOT'S breaches of its duties proximate ly caused Austin permanent disability and

impairment; severe and permanent pain, suffering, weakness, and inconvenience; a loss of

earnings and earning capacity; and the loss of the normal pleasures of life that he formerly

enjoyed.

85. As a direct and proximate cause of the DOT'S negligence, Austin has incurred past

healthcare expenses in excess of $780,000.00; will incur future healthcare and other
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remedial expenses in an amount to be determined at trial; and has suffered lost past and

future wages and reduced earning capacity.

86. As a direct and proximate result of the DOT'S negligence, Austin has incurred general

damages in an amount to be determined at trial.

WHEREFORE, Austin prays for judgment against Spencer Quarries and DOT as follows:

A. Special damages for Austin's past healthcare expenses in excess of $780,000, future

healthcare expenses in an amount to be determined, past and future lost earnings

and earning capacity, past and future loss due to required modifications to dwellings

and vehicles, past and future loss for specialized beds and other remedial equipment

to assist him in his activities of daily living, and other special damages to be

determined at trial;

B. General damages suffered by Austin in an amount to be determined at trial;

C. Pre-judgment and post-judgment interest as allowed by law;

D. Plaintiffs costs and disbursements; and

Such other relief as the court deems just and proper.E.

Dated this 27th day of January, 2020.

/s/Michael F. Marlow
Michael F. Marlow

Christopher N. Lean
Marlow, Woodward & Huff, Prof. LLC
200 West Third Street
P.O. Box 667
Yankton, SD 57078
Telephone: (605) 665-5009
Facsimile: (605) 665-4788
Email: mike(@mwhlawvers.com;chris@mwhlawvers.coi-n
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

This is to certify that on the 27th day of January, 2020, a true and correct copy of the
foregoing First Amended Complaint was served via Odyssey on the following individual:

Steve Oberg
Lynn, Jackson, Shultz & Lebrun, P.C.

110 N. Minnesota Avenue
Suite 400

Sioux Falls, SD 57104
S.obergi% I ynn j ackson. com

/s/Michael F. Marlow
Michael F. Marlow
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STATE OF SOUTH DAKOTA

COUNTY OF BRULE

)
:§

IN CIRCUIT COURT

FIRST JUDICIAL CIRCUIT
AUSTIN MCGEE,

Plaintiff,
07CIV18-000054

••»

vs.

SPENCER QUARRIES, INC.,
a South Dakota Corporation; SOUTH
DAKOTA DEPARTMENT OF
TRANSPORTATION; JAY PEPPEL, as
an employee of the South Dakota
Department of Transportation; KENT
GATES, as an employee of the South
Dakota Department of Transportation;
and KRIS ROYALTY, as an employee of
the South Dakota Department of
Transportation

Defendants.

PLAINTIFF'S BRIEF IN RESPONSE TO
DEFENDANTS' MOTION TO DISMISS

Plaintiff, by and through his attorneys of record, hereby submits the following Brief in

Response to Defendants' South Dakota Department of Transportation, Jay Peppel, Kent Gates, and

Kris Royalty Motion to Dismiss.

Background

This case arises from a one-vehicle crash that occurred on June 30,2018. In 2018, the DOT

contracted with Spencer Quarries to resurface South Dakota Highway 45 between Platte, South

Dakota and Interstate 90 ("Project"). First Am. Compl., ^ 10. Defendants, Jay Peppel, Kent Gates,

and Kris Royalty were DOT'S employees, who inspected and oversaw Defendant Spencer

Quarries' work on the Project. See Id. at ^ 3-5.

During construction on June 29, 2018, Spencer Quarries applied an asphalt emulsion, tack

coat, to the roadway. See Id. at ^ 13. Spencer Quarries did not pave over the tack coat and left it

exposed for multiple days. Id. Specifications controlling the construction process required the tack
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coat to be covered the same day absent DOT allowance or order. DOT and its employees did not

knowingly order or allow Spencer Quarries to leave the tack coat exposed and did not require

Spencer Quarries to address dangers presented by the exposed tack coat. Id. at ^ 14, 35-36.

The following morning, Austin McGee and his brother, Brent, were driving north on

Highway 45 and encountered the exposed tack coat. See Id. at ^43-49. Austin's truck lost traction

on the tack coat, left the road to the west, and rolled. Id. at ^ 50-53. Austin suffered severe injuries,

including permanent paraplegia. Id.

Austin sent the required 1 80-day notice of claim to the State of South Dakota on September

12, 2018 and filed a complaint against Spencer Quarries alleging negligence on October 2, 2018.

See Pl.'s Compl. After conducting discovery, Austin filed his First Amended Complaint, adding

claims against DOT and its employees based on breaches of DOT'S specifications and policies.

See First Am. Compl. Contemporaneously with his First Amended Complaint, Austin served

discovery requests on the state Defendants. State Defendants filed an answer, a motion to dismiss,

and a motion to stay discovery pending this motion's outcome.

Standard of Review

A motion to dismiss under SDCL 15-6-12(b) should rarely be granted. "A motion to

dismiss under SDCL 15-6-12(b) tests the legal sufficiency of the pleading, not the facts which

support it." N. Am. Truck & Trailer, Inc. v. M.C.I. Commc'n Servs., Inc., 2008 S.D. 45,^ 6, 751

N.W.2d 710, 712. The Court must "accept the material allegations as true and construe them in a

light most favorable to the pleader to determine whether the allegations allow relief." Total

Auctions & Real Estate, LLC v. S. Dakota Dep't of Revenue & Regulation, 2016 S.D. 95, If 8,888

N.W.2d 577, 580. Because such motions deprive aplaintiff of trial, "The motions are viewed with

disfavor and seldom prevail." N. Am. Truck & Trailer, Inc., 2008 S.D. 45, II 6, 751 N.W.2d at 712
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(quoting Nygaardv. Sioux Valley Hosp. & Health Sys., 2007 S.D. 34, TT 9, 731 N.W.2d 184, 190)

(citation omitted). "[D]ismissal under Rule 12(b)(5) is appropriate" only "where the allegations

show on the face of the complaint there is some insuperable bar to relief." Total Auctions & Real

Estate, LLC, 2016 S.D. 95, ^ 8, 888 N.W.2d at 580-81 (quoting Sisney v. State, 2008 S.D. 71, If 8,

754N.W.2d639,643.).

Argument

The Court should deny Defendant's motion to dismiss for three reasons. First, the PEPL

coverage document does not exclude Austin's claims. Second, Austin's First Amended Complaint

sufficiently alleges that the Defendant state employees breached ministerial duties. Therefore, they

are not entitled to sovereign immunity. And third, Austin's First Amended Complaint alleging tort

claims against the state's employees is not barred by SDCL 21-32-2. That statute applies to the

administrative process in SDCL 21-32 for claims against the state—not its employees—for which

the state has not appropriated funds. The legislature has waived sovereign immunity and

appropriated funds for tort claims against its employees; thus, SDCL 21-32 and its one-year statute

is inapplicable. The applicable statute of limitations is three years. See SDCL § 15-2-14(3).

I. Austin's First Amended Complaint alleges the DOT'S employees were performing
ministerial tasks, which the PEPL coverage document does not exclude. Therefore, the

Defendant employees are not entitled to sovereign immunity.

The Defendant employees had ministerial duties based on specific DOT policies; thus, they

are not entitled to sovereign immunity. "Whether a state employee who is sued in an individual

capacity is entitled to immunity depends on the function performed by the employee. State

employees are immune from suit when they perform discretionary functions, but not when they

perform ministerial functions." Wulfv. Senst, 2003 S.D. 105,K 20, 669 N.W.2d 135,142 (citing

Casazza v. State, 2000 S.D. 120, TJ11, 616 N.W.2d 872, 875; and Kruger v. Wilson, 325 N.W.2d
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851 (S.D. 1982)). Defendants rely on Hansen and Truman and conclude their duties were

discretionary. Defendants ignored Wulfv. Senst, however, where the South Dakota Supreme Court

found specific DOT policies established ministerial duties for the DOT'S employees. Our case is

like Wulf, and it applies here. In his First Amended Complaint, Austin alleged Defendant

employees breached specific DOT policies that, like the policy in Wulf, formed ministerial duties.

Moreover, the PEPL coverage documents do not exclude a state employee's negligence while

performing ministerial acts as alleged in Austin's First Amended Complaint.

A. The Legislature incorporated a statutory schema waiving state sovereign
immunity for ministerial duties.

The state enjoys sovereign immunity, but the Legislature may waive it. The Legislature

waived the state's sovereign immunity for tort claims that 1) arise from a state actor's ministerial

acts and 2) are covered by the PEPL coverage document. "Sovereign immunity is the right of

public entities to be free from liability of tort claims unless waived by legislative enactments."

Maker v. City of Box Elder, 2019 S.D. 15,1f8, 925 N.W.2d 482, 484-85 (citations omitted). The

South Dakota Constitution states, "The Legislature shall direct by law in what manner and in what

courts suits may be brought against the state." S.D. Const. art. Ill, § 27. Specifically, "The State

may ... waive sovereign immunity by legislative enactment identifying the conditions under which

lawsuits of a specific type would be permitted." Halberg v. S. Dakota Bd. of Regents, 2019 S.D.

67, Tfl2, 937 N.W.2d 568, 573 (quoting Wilson v. Hogan, 473 N.W.2d 492, 494 (S.D. 1991)).

Acting under its constitutional authority, the Legislature waived sovereign immunity for

public entities and their employees to the extent they participate in a risk sharing pool or purchase

insurance. See SDCL § 21-32A. The waiver states,

Except insofar as a public entity, including the state, participates in
a risk sharing pool or insurance is purchased pursuant to § 21-32A-

4

APP. 087



1, any employee, officer, or agent of the public entity, including the
state, while acting within the scope of his employment or agency,
whether such acts are ministerial or discretionary, is immune from
suit or liability for damages brought against him in either his
individual or official capacity.

SDCL § 21-32A-2. SDCL 21-32A-1 states in part, "The waiver contained in.. . § 21-32A-2 and

21-32A-3 is subject to the provisions of § 3-22-17." And SDCL 3-22-17 states,

Pursuant to S.D. Const., Art. Ill, § 27, suits against the state are
authorized only for a covered claim to the extent coverage is
provided in the coverage document. Nothing in this chapter may be
construed to otherwise waive or abrogate any immunity or defense
available to any state entity or employee.

A covered claim is "a claim or civil action arising in tort from the operation of a motor vehicle, a

ministerial act, or another act for which coverage is provided under the PEPL coverage document."

SDCL § 3-22-2(3). Thus, under this scheme, the Legislature waived sovereign immunity for tort

claims that 1) arise from a state employee's ministerial acts and 2) are covered by the PEPL

coverage document. The PEPL document cover state employees for negligence in performing

ministerial duties. See Defs.' Brief at p. 21 (Exhibit A, Coverage Description.).

Defendants incorrectly claim the PEPL documents exclude Austin's claims. Defendant

cites to the PEPL documents, which exclude liability "[a]rising from or contributed to in any

manner by acts, errors, or omissions in the engineering or design of any public roadway or public

transportation project." Id. at p.22 (Section E., Exclusions, Tf 10). Defendants cite the First

Amended Complaint and state, "The DOT and its employees have not waived sovereign immunity

with regards to the design, engineering, construction, and maintenance of its highways . . . ." Id.

at p.5. The words "construction and maintenance" do not appear in the PEPL documents. Instead,

they appear in two cases Defendants cited, Wilson v. Hogan, 473 N.W.2d 492 (S.D. 1991) and

High-Grade Oil Co. v. Sommer, 295 N.W.2d 736 (S.D. 1980). Neither case, however, discussed
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PEPL's exclusions or coverage. In fact, High-Grade Oil Co. was decided before the Legislature

passed PEPL (SDCL 3-22) and the waiver of immunity at SDCL 21-32A. Similarly, WUson did

not discuss either statute. Despite Defendants assertion, PEPL's coverage document does not

exclude "construction or maintenance" and covers liabilities for state employees' negligence

arising from ministerial tasks. See Defs.' Brief at p.22 (Section E., Exclusions, ^ 10) anrfp.21

(IVIemorandum of Liability Coverage).

The PEPL's exclusion language does not preclude Austin's claims. Austin does not allege

DOT or its employees negligently designed or engineered the crash site. He alleges DOT'S

employees failed to follow DOT'S specifications and execute ministerial duties, including duties

to inspect, notify the contractor, and maintain the project after discovering safety issues. For

example, the First Amended Complaint states, "Kent Gates, as the DOT'S Project Engineer, owed

Plaintiff ministerial duties, including but not limited to Section 5.15 of the Standard Specifications,

which required Kent Gates to notify Spencer Quarries of its noncompliance with Section 4.5."

Pl.'s First Am. Comp., ^ 68. DOT specifications required state employees to inspect signage to

confirm compliance with the Plans and Specification; required signs were not placed at the crash

site. Id. at ^ 39-42.

Austin alleged state employees owed ministerial duties based on specific, identifiable

policies. PEPL covers a state employee's negligence in performing ministerial tasks. See e.g.

Defs.' Brief at p.23 (PEPL coverage document excluding coverage "For damages that are a result

of a discretionary act or task. This exclusion does not apply if the damages are the result of a

ministerial act or task." (emphasis added)). Thus, the exclusion Defendant cites is inapplicable.

6
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B. DOT'S Employees were performing ministerial tasks and, therefore, are not entitled to
sovereign immunity.

Here, DOT'S employees were performing ministerial tasks. DOT promulgated

specifications and policies that directed its employees' conduct and created ministerial duties. As

Defendant noted, whether a state employee's actions are discretionary or ministerial depends on a

factor-based analysis. The South Dakota Supreme Court has stated,

[A] ministerial act is defined as absolute, certain, and
imperative, involving merely the execution of a specific duty
arising from fixed designated facts or the execution of a set task
imposed by law prescribing and defining the time, mode and
occasion of its performance with such certainty that nothing remains
for judgment or discretion, being a simple, definite duty arising
under and because of stated conditions and imposed by law. A
ministerial act envisions direct adherence to a governing rule or
standard with a compulsory result. It is performed in a prescribed
manner without the exercise of judgment or discretion as to the
propriety of the action.

Truman v. Griese, 2009 S.D. 8, ^ 21, 762 N.W.2d 75, 80-81 {quoting Hansen v. South Dakota

Dept. ofTransp., 1998 S.D. 109, If 23, 584 N.W.2d 881, 886) (emphasis in original). Pertinently,

"In order to find a duty 'ministerial,' one must find a 'governing rule or standard' so clear and

specific that it directs the government actor without calling upon the actor to ascertain how and

when to implement that rule or standard." Truman, 2009 S.D. 8, ^ 22, 762 N.W.2d at 81.

Defendant relies on Hansen v. SDDOT and Truman v. Griese but ignores Wulf v. Senst,

which is most applicable and controlling here.

In Hansen v. SDDOT, the South Dakota Supreme Court affirmed the lower court's

dismissal based on sovereign immunity. There, plaintiff was driving south on 1-29 when she hit a

pothole and was injured. Hansen, 1998 S.D. 109, ^ 2, 584 N.W.2d at 882. "[A] construction crew

created the hole by cutting completely through the bridge to remove concrete and rebar. Only the

rebar was replaced[,] and the hole was left unmarked and unguarded." Id., 1998 S.D. 109, ^ 3.
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Almost three years later, Hansen sued DOT, "Howard [Secretary of DOT], and [the Transportation]

Commission" and "alleged the defendants breached a statutory duty to protect motorists from

accident and injury by failing to erect signs and guards to warn of the defect in the road." Id., 1998

S.D. 109,If 4, 584 N.W.2d at 882-83. Notably, Hansen did not sue state employees who had

ministerial duties regarding safety warning. Defendants moved to dismiss, and the trial court

granted dismissal finding "that all of [defendants'] duties are discretionary and therefore protected

by sovereign immunity." Id., 1998 S.D. 109, ^ 5.

The Supreme Court affirmed because the defendants' duties were discretionary. Hansen

alleged defendants owed her ministerial duties based on SDCL 31-32-10, 31-5-1, and31-28-6.>S'ee

Id., 1998 S.D. 109, ^ 2, 584 N.W.2d at 885. SDCL 3-32-10 requires the "governing body

responsible for the maintenance of such highway, culvert, or bridge" to "erect guards" over

"defects" arising from "flood, fire, or other cause" that endanger the "safety of public travel"

within 48 hours of receiving notice. SDCL 31-32-10. The Supreme Court concluded the statute

was not specific enough; it stated, "SDCL 31-32-10 does not establish a 'hard and fast rule as to

course of conduct that' Howard must take with regard to the facts of this case." Id., 1998 S.D.109,

TT 28, 584 N.W.2d at 887. And, "'Other cause' hardly defines a 'set task imposed by a law

prescribing and defining the time, mode, and occasion of its performance with such certainty that

nothing remains for judgment or discretion.'" Id., 1998 S.D. 109, ^ 27, 584 N.W.2d at 887 {quoting

57 Am. Jur. 2<\ Municipal, County, School & State Tort Liability § 120, at 132). The statute did not

mandate certain conduct; thus, it created a discretionary duty.

The Supreme Court held SDCL 31-5-1 also created a discretionary duty. SDCL 31-5-1

states in part, "The department of transportation shall maintain, and keep in repair all highways or

portions of highway, including the bridges and culverts thereon . . . ." Analyzing this statute, the

8
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Court said, "We fail to see how this statute provides a readily ascertainable standardly which the

action of [Howard] may be measured ...." Id., 1998 S.D. 109429 (emphasis in original). "When

applied to a position that supervises hundreds of employees and thousands of miles of highways,

it certainly calls for discretion, judgment, or skill." Id. Again, the statute was not specific enough

to create a ministerial duty.

Finally, the Court considered SDCL 31-28-6 and determined it also created a discretionary

duty. The statute requires state authorities to erect signs in conformity with "standard uniform

traffic control practices." SDCL 31-28-6. The Court noted, '"(a) traffic control device is not

'discretionary' if it is mandated by the MUTCD.'" Id., 1998 S.D. 109, ^ 31, 584 N.W.2d at 888

{quoting Patton v. City of Cleveland, 95 OhioApp.3d 21, 641 N.E.2d 1126, 1130 (Ohio CtApp.

1994)). Plaintiff, however, "fail[ed] to point to a specific governing provision from MUTCD in

support of the specific duty it purports to lay upon Howard." Id. Thus, Hansen did not establish a

ministerial duty on behalf of the employee charged with performance of that duty.

Likewise, in Truman, the South Dakota Supreme Court affirmed summary judgment for

the state defendants based on sovereign immunity. There, the plaintiffs crashed into another auto

at a unique highway intersection. See Truman, 2009 S.D. 8, ^ 2-6, 762 N.W.2d at 77. The plaintiff

sued DOT'S Pierre Region Traffic Engineer, Darren Griese, and other state employees "alleg[ing]

Griese violated duties imposed by SDCL 31-28-6 by failing to post additional traffic control signs

at [the intersection]." Id., 2009 S.D. 8, ^ 7, 762 N.W.2d at 78. The trial court granted Griese's

SDCL 31-28-6 states, "The public board or officer whose duty it is to repair or maintain any public highway shall
erect and maintain at points in conformity with standard uniform traffic control practices on each side of any sharp
turn, blind crossing, or other point of danger on such highway, except railway crossings marked as required in § 31-
28-7, a substantial and conspicuous warning sign, which sign shall be on the right-hand side of the highway
approaching such point of danger. A violation of this section is a Class 1 misdemeanor."

9

APP. 092



motion for summary judgment based on sovereign immunity, and plaintiff appealed. See Id., 2009

S.D.848.

The Supreme Court affirmed and concluded that SDCL 31-28-6 imposed discretionary

duties. Interpreting the statute, the Court stated, "[A]ny ministerial duties pertaining to the

placement of trafiic control signs under this statute must be required by standard uniform traffic

control practices." Id., 2009 S.D. 8, ^ 25, 762 N.W.2d at 81. The intersection, however, was a"non-

standard design." Id., 2009 S.D. 8, ^ 30, 762 N.W.2d at 83. Thus, plaintiff was "unable to establish

standard uniform traffic control practices regarding the placement of warning signs," and

"[w]ithout standard uniform traffic control practices, the placement or omission of signs by

government actors is discretionary under SDCL 31-28-6." Id. Without a definite, "governing rule

or standard with a compulsory result," the state's duty to erect signs under SDCL 31-28-6 was

discretionary. Id., 2009 S.D. 8, ^ 21, 762 N.W.2d at 80-81 {quoting Hansen, 1998 S.D. 109, \ 23,

584 N.W.2d at 886).

Both cases reached similar holdings. Hansen's holding is that the statutes, SDCL 31-32-

10, 31-5-1, and 31-28-6 created discretionary duties because they did not "defin[e] the time, mode

and occasion of its performance with such certainty that nothing remains for judgment or discretion

...." Hansen, 1998 S.D. 109, ^ 23, 584 N.W.2d at 886 {quoting 57 Am. Jur.2d Municipal, County,

School & State Tort Liability § 120, at 132-33 (1988)). Truman held there was no standard uniform

traffic control practice dictating how the state employees should have signed the non-standard

intersection; thus, the duty to sign it (under SDCL 31-28-6) was discretionary.

In contrast, in Wulfv. Senst, the Supreme Court reversed summary judgment for the DOT'S

employees and held they breached ministerial duties based on specific DOT policies, not general

statutes. The appeal involved two underlying cases. The Wulf plaintiffs lost control on an icy state
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highway, crossed the center line, and hit the Westohal plaintiffs' vehicle. See Wulfv. Senst, 2003

S.D. 105,TT 2, 669 N.W.2d 135, 137-38. DOT, which was responsible for maintaining the road,

contracted with a landscaping company to maintain the highway. DOT'S employees, a maintenance

supervisor and the area engineer, "were responsible for insuring [sic] that Highway 42 ... was safe

for travel." Id., 2003 S.D. 105, ^4, 669 N.W.2d at 138.

Two days before the crash, a winter storm struck the area near Highway 42. "The storm

began in the early morning hours with rain that changed to snow as the temperature dropped nearly

30 degrees within four hours." Id., 2003 S.D. 105,115, 669 N.W.2d at 138. DOT and the contractor

treated the road. However, "[t]he next day, January 20, temperatures were near zero," and "the

sand/salt mixtures and truck scrapers . . . had limited effect." Id., 2003 S.D. 105, Tf6, 669 N,W.2d

at 138. Accordingly, "At approximately 8:00 p.m. on January 20, [defendants] decided to stop

sanding and deicing efforts on Highway 42 and start again at 8:00 a.m. on January 21." Id., 2003

S.D. If 7, 669 N.W.2d at 138. The crash occurred at 7:30 am "one-halfhour prior to the scheduled

8:00 a.m. start time." M, 2003 S.D. 105413, 669N.W.2dat 140.

When defendants decided to start sanding at 8:00 am, they breached a specific DOT policy.

DOT'S Policy 2531 required its employees begin sanding at 5:00 a.m. "It [was] this DOT policy

which establish[ed] [defendants'] responsibilities . . . ." Id., 2003 S.D. 105, 1112, 669 N.W.2d at

139. After plaintiffs filed suit, the lower court granted the DOT employees' motions for summary

judgment and held they were immune because their duties were discretionary.

On appeal, the South Dakota Supreme Court reversed finding DOT'S Policy 2531

established a ministerial duty. The court stated, "[A] ministerial act is the simple carrying out of a

policy already established . . . so that permitting state employees to be held liable for negligence

in the performance of merely ministerial duties within the scope of their authority does not
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compromise the sovereignty of the state." Id., 2003 S.D. 105, V\1Q, 669 N.W.2d at 143 {quoting

Ritter v Johnson, 465 N.W.2d 196, 198 (S.D. 1991)). The Court examined Hansen, noting that

case "held that highway repair is generally considered to be ministerial in nature ...." Wulf, 2003

S.D. 105,1f23, 669 N.W.2d at 144 (citing Hansen, 1998 S.D. 109, ^ 23, 584 N.W.2d at 886). The

Court stated, "DOT Policy 2531 imposes a requirement to use specified sand/salt/chemical

mixtures and to continue sanding operations from 5:00 am until 7:00 pm unless 1) the traffic is

moving safely or 2) conditions become too hazardous to continue operations." Wulf, 2003 S.D.

105, pl, 669 N.W.2d at 146. The Court stated, "[DOT'S employees] were obligated to follow

DOT Policy 2531 unless one of the exceptions was present." Id., 2003 S.D. 105, ^ 32, 669 N.W.2d

at 146. The Court concluded, "While [DOT'S employees] had discretion to determine such things

as how many workers to call in for a storm, how many snowplows to put on the road, . . . they do

not have discretion to ignore the standards or policies established by DOT." Id. (emphasis added).

The state defendants were not entitled to sovereign immunity because DOT'S Policy specified

conduct and created a ministerial duty.

Our case is like Wulf, and Hansen and Truman are distinguishable. Both Hansen and

Truman found general state statutes did not create mandatory duties; thus, sovereign immunity

barred the claims against state employees based on those statutes. The statutes created duties, but

the execution of those duties was up to the state actor's discretion. Wulf, on the other hand, found

that a specific DOT policy created a mandatory duty because it specified how to execute the duty.

See Wulf, 2003 S.D. 105, pl, 669 N.W.2d at 146. (the Policy specified "sand/salt/chemical

mixtures and to continue sanding operations from 5:00 am until 7:00 pm unless 1) the traffic is

moving safely or 2) conditions become too hazardous to continue operations.").
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Here, unlike Hansen and Truman, Austin did not allege a general statute created a

ministerial duty that Defendants breached. See First Am. Compl. Rather, just like Wulf, Austin

alleged specific DOT specifications that created ministerial duties for the Defendants. See e.g. Id.

at ^Tf 31, 42. For example, DOT'S Standard Specification 4.5 required Spencer Quarries to "keep

the portion of the project used by public traffic in a condition that will adequately and safely

accommodate traffic." See Id. at ^ 29. Standard Specification 5.15 required DOT employees to

inspect and ensure Spencer Quarries followed Specification 4.5, and if Spencer Quarries did not

follow the Specification, then DOT employees were obligated to remedy the hazard. Id. at pl.

Spencer Quarries left tack coat exposed, which breached Specification 4.5. As a result, Kent Gates

was obligated to notify Spencer Quarries of its noncompliance and remediate it. Id.

Other specification created additional, specific ministerial duties. Both the project's plans

and the MUTCD, incorporated by the Standard Specifications, required Spencer Quarries to place

a Fresh Oil sign at the crash site. See First Am. Compl. at ^ 37-41. Spencer Quarries did not post

the required Fresh Oil sign warning drivers of the exposed tack coat and thereby breached Standard

Specification 5.14. Id. DOT'S employees had ministerial duties under Standard Specification 5.15

to inspect and remediate Spencer Quarries' nonconformance. Id. at ^ 42.

Spencer Quarries improperly performed work by over spraying tack coat, driving over the

tack coat, and redepositing it on the road, which violated the Standard Specifications Id. at ^ 16,

30, and 56. Spencer Quarries applied more tack than they could pave over and improperly

performed the work. See First Am. Compl. at ^ 30, 38. The state employees had the ministerial

duty to inspect the tack coat application for compliance with the specifications and ensure Spencer

Quarries followed the traffic control plan. Id. at ^ 29-42.
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In sum, Austin sufficiently alleged DOT specifications that created ministerial duties on

behalf of Defendant employees, just as in Wulf. Thus, "accept[ing] the material allegations as true

and constru[ing] them in a light most favorable to the pleader," dismissal is inappropriate. Total

Auctions & Real Estate, LLC v. S. Dakota Dep't of Revenue & Regulation, 2016 S.D. 95, If 8,888

N.W.2d 577, 580.

II. The statute of limitations that Defendant cited is inapplicable, and the three-
year statute of limitations applies.

Defendants cite to SDCL 21-32-2, which states, "Action on any claim on contract or tort

against the state shall be commenced within one year after same has arisen." Then, Defendants

conclude Austin's action against the state employees was untimely. The statute Defendants cited,

however, is part of an administrative process for claims against the state/or which the state did

not appropriate funds. Austin's claims are not subject to this statutory process because the state

waived immunity for tort claims arising from its employees' ministerial acts, appropriated funds

for such claims, and consented to suit on such claims. As the Supreme Court noted, "When

sovereign immunity is waived,. .. the public entity may be sued in the same manner as a private

individual for injuries caused by the public entity 's negligence to the extent the public entity

participates in a risk sharing pool or purchases liability insurance." Maker v. City of Box Elder,

2019 S.D. 15, If 8, 925 N.W.2d 482, 485 (emphasis added). SDCL Chapter 21-32 is inapplicable,

and the three-year statute of limitations for personal injury claims applies.

SDCL Chapter 21-32 is a statutory scheme that predates the PEPL fund and addresses

claims against the state for which the Legislature has not appropriated funds. Interpreting this

chapter, the South Dakota Supreme Court stated, "Chapter 21-32 sets up an administrative

procedure for consideration of claims against the state in cases where no appropriation exists for

such claims. SDCL 21-32-3" Arcon Const. Co. v. S. Dakota Cement Plant, 349 N.W.2d 407, 412
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(S.D. 1984). Furthermore, "If an administrative commission finds the claim to be meritorious, then

the legislature can appropriate funds to settle the claim, as long as the claim was brought within

one year." Id. {citing SDCL 21-32-7; 21-32-2.).

Claims outside the administrative process in SDCL Chapter 21-32 are not subject to its

procedural requirements. For example, in Arcon Const. Co. v. S. Dakota Cement Plant, the South

Dakota Supreme Court held that the four-year statute of limitations, not the one-year statute in

SDCL 21-32-2, applied to a contract claim against a state entity. There, Arcon contracted with the

state cement plant for cement for two projects. Arcon Const. Co., 349 N.W.2d at 409. "Both

contracts called for the delivery of cement during construction year 1978." Id. The cement plant

failed to deliver, however, and "Arcon was not able to work on the projects . . . ." Id, Arcon sued

the cement plant "on April 17, 1980," approximately two years after the breach. Id. The cement

plant counterclaimed; the parties tried the case; and the jury awarded Arcon "$1,175,974." Id.

The parties appealed, and one issue was whether the statute of limitations barred Arcon's

suit. Cement plant argued SDCL 21-32-2's one-year statute applied. The South Dakota Supreme

Court rejected this argument. The Court stated, "[WJhen the legislature enacted the UCC it

expressly waived sovereign immunity for the cement plant whenever the cement plant enters into

contracts for the sale of goods." Id., 349 N.W.2d at 410. Arcon's claims were not subject to SDCL

21-32 because the cement plant waived its immunity and operated under the UCC. The Court

stated, "[T]his case involves the sale of goods, a subject dealt with under the provisions of the

UCC. Therefore, one must look to the UCC to find an appropriate statute of limitations." Id.

Similarly, in our case, Austin's claims are not subject to SDCL 21-32 because the state

waived its immunity and appropriated funds for claims like his by funding the PEPL. Austin's

claim is a tort claim against state employees based on breaches of ministerial duties. The state
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waived immunity for such claims to the extent of its participation in a risk sharing pool. SDCL 21-

32A-2 states

Except insofar as a public entity, including the state, participates in
a risk sharing pool or insurance is purchased pursuant to § 21-32A-
1, any employee, officer, or agent of the public entity, including the
state, while acting within the scope of his employment or agency,
whether such acts are ministerial or discretionary, is immune from
suit or liability for damages brought against him in either his
individual or official capacity.

SDCL § 21-32A-2. SDCL § 21-32A-1 states, "The waiver contained in. . . §§ 21-32A-2 . . . is

subject to the provisions of § 3-22-17." SDCL § 3-22-17 states, "[S]uits against the state are

authorized only for a covered claim to the extent coverage is provided in the coverage document."

Covered claims are defined as "a claim or civil action arising in tort from the operation of a motor

vehicle, a ministerial act, or another act for which coverage is provided under the PEPL coverage

document." SDCL § 3-22-2. PEPL provides $1,000,000 in coverage for tort claims arising from

state employees' breaches of ministerial duties. See Def.'s Brief at p.20 (Appendix A, Declarations

page).

In sum, Austin's case is outside the administrative process in Chapter 21-32; thus, its

statute of limitations is inapplicable. Chapter 21-32 applies only to claims against the state for

which the state has not appropriated funds. Here, the state waived immunity for suits against its

employees based on ministerial duties to the extent of its participation in PEPL; it appropriated

funds to PEPL to pay "covered claims," including those against state employees "arising in tort

form . . . a ministerial act . . . ." SDCL § 3-22-1; 3-22-2; 3-22-12 (establishing PEPL). And it

consented to suit on such claims under SDCL 3-22-17. Therefore, SDCL 21-32's administrative

process is inapplicable. Just as in Arcon Const. Co., where the cement plant waived its immunity

and consented to the UCC and its statute of limitations, here the state consented to suit as if it were
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a private individual. See Maker, 2019 S.D. 15, ^ 8, 925 N.W.2d at 485. The applicable statute of

limitations is three years, and Austin's claims against the state's employees are timely. See SDCL

§ 15-2-14(3).

Historically, this interpretation makes sense. SDCL 21-32-1; 21-32-2; and 21-32-3 were

passed in 1947. Since 1947, the legislature waived immunity for certain tort claims against state

employees. Thus, it passed the sovereign immunity waiver at SDCL 21-32A-2 in 1986 and

established the PEPL fund in 1987. See SDCL 3-22-1. Before the state passed the waiver at SDCL

21-32A-2, it enjoyed sovereign immunity, and the only way to bring claims was through the

administrative process in Chapter 21-32 and within its one-year time limit. After the legislature

waived immunity for certain claims (as discussed above) and insured its new-found liability with

the PEPL fund, it consented to suit in the same manner as a private individual. Maker v, 2019 S.D.

15, Tf 8, 925 N.W.2d at 485 ("When sovereign immunity is waived, . . . the public entity may be

sued in the same manner as a private individual for injuries caused by the public entity 's

negligence to the extent the public entity participates in a risk sharing pool or purchases liability

insurance.") (emphasis added). In Arcon, the state waived the cement plant's immunity, and it was,

therefore, subject to the UCC's statue of limitations. Similarly, here, the legislature waived

immunity for claims like Austin's—i.e. a state employee's negligence based on a ministerial act.

Thus, the three-year statue applies.

Finally, by its own language, SDCL 21-32 applies only to claims against the "state" for

which no appropriation exists and not claims against the state's employees. The Legislature could

have included claims against state employees in SDCL ch. 21-32 but did not. Instead, the

Legislature provided a remedy for claims against such employees as specified at SDCL ch. 21-

32A and SDCL ch. 3-22 (establishing PEPL). SDCL 3-22-2 separately defines "employee" and
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"state entity." The definition of "State Entity" does not include employees, which suggests an

intent to preserve claims against individuals. Thus, even if the court determines SDCL 21-32-2

applies to this PEPL fund claim, the one-year statue applies only to the state, not its employees.

Conclusion

The Court should deny Defendants' Motion to Dismiss for three reasons. First, the PEPL

exclusion Defendants cite to is inapplicable. Second, Austin sufficiently alleged that Defendants'

employees breached ministerial duties based on specific DOT specifications. Austin did not allege

duties based on general statutes, like in Hansen and Truman. Instead, Austin cited specific DOT

specifications, just like the plaintiffs in Wulf. Thus, Defendants are not entitled to sovereign

immunity.

Third, the one-year statute of limitations in SDCL 21-32-2 is inapplicable. It applies to an

administrative process for claims against the state for which the state has not appropriated funds.

Here, the state waived immunity for tort claims against state employees arising from ministerial

acts, appropriated funds for such claims, and authorized suits on such claims. Moreover, SDCL

21-32 predates the legislature's waiver and establishment ofPEPL and applies to unfunded claims

against the state, not its employees. Thus, the applicable statute of limitations is three years, and

Austin's claims against the state's employees are timely. See SDCL § 15-2-14(3).
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Defendants have not shown "an insuperable bar to relief that would entitle them to

dismissal; thus, this Court should deny their motion. Hernandez, 2016 S.D. 68, ^ 15, 886 N.W.2d

at 345.

Dated this 4th day of June 2020.

/s/Michael F. Marlow
Michael F. Marlow
Christopher N. Leon
Marlow, Woodward & Huff, Prof. LLC
200 West Third Street
P.O. Box 667
Yankton, SD 57078
Telephone: (605) 665-5009
Facsimile: (605) 665-4788
Email: mikefa),mwhlawyers.com; chris(%mwhlawyers.com
Attorneys for Plaintiffs

CERTIFICATE OF SERVICE

This is to certify that on the 4 day of June 2020, a true and correct copy of the foregoing
Plaintiff's Brief in Response to Defendants' Motion to Dismiss was served via email upon the
following named attorneys:

Steven Oberg
Lynn, Jackson, Shultz & Lebrun, P.C.

110 N. Minnesota Ave., Suite 40
Sioux Falls, SD 57104-6475

(605) 332-5999
(605)332-4249

SQberg(%lvnniackson.com
Attorney for Defendant Spencer Quarries
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Gary P. Thimsen
Alexis A. Warner

PO Box 5027
300 South Phillips Avenue, Suite 300

Sioux Falls, SD 57117-5027
(605)336-3890
(605) 339-3357

Gary.Thimsen@,woodsfuller.com
Alexis.Wamer(%woodsfuller.com
Attorneys for State Defendants

/s/Michael F. Marlow
Michael F. Marlow
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PRELIMINARY STATEMENT 

There are two separately paginated records in this single case.  The 

first includes pages 1 through 5413 of the chronological index.  Citations to 

these pages are designated in this brief with “R.” and the page number.  

Beginning with the next chronological filing, the page numbers reset and the 

final 679 pages of the record are numbered 1 through 679. Citations to these 

pages are designated with “R2.” and the page number.  Citations to the 

Appendix to this brief are designated as “App.” and the page number.  The 

transcripts of the summary judgment hearing and other proceedings held 

before the circuit court are included and paginated within the record and are 

cited as “R.” or “R2.” and the page number. 

JURISDICTIONAL STATEMENT 

Appellee agrees that this Court has jurisdiction over this discretionary 

appeal under SDCL 15-26A-3(6).  (R2. 675-76). 

REQUEST FOR ORAL ARGUMENT 

 Appellee respectfully requests the privilege of appearing for oral 

argument before this Honorable Court. 
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STATEMENT OF THE ISSUES 

I. Do state employees, including SDDOT employees, owe 

 common law and statutory duties of care that may 

 subject them to individual liability for negligently 

 performed ministerial acts? 

 

 The lower court held they do. 

 

• Kyllo v. Panzer, 535 N.W.2d 896 (S.D. 1995) 

• Smith v. Greek, 328 N.W.2d 261 (S.D. 1982) 

• State v. Ruth, 68 N.W. 189, 190 (S.D. 1896) 

 

II. Does third-party beneficiary law bar McGee’s negligence 

 claims for violation of ministerial duties? 

  

 The lower held it does not. 

  

• Sisney v. State, 2008 S.D. 71, 754 N.W.2d 639 

• Knecht v. Evridge, 2020 S.D. 9, 940 N.W.2d 318 

• SDCL 53-2-6 

 

III. For purposes of the asserted defense of sovereign immunity, 

 did the mandatory policies adopted by the SDDOT in its 

 Standard Specifications, as well as the MUTCD and other 

 industry standards, establish ministerial or discretionary 

 duties under the particular facts of this case?  

 

 Applying this Court’s case law, including the traditional Restatement 

 factors, the lower court held the duties in question were ministerial in 

 nature and therefore not protected by sovereign immunity. 

  

• Wulf v. Senst, 2003 S.D. 105, 669 N.W.2d 135 

• King v. Landguth, 2007 S.D. 2, 726 N.W.2d 603 

• Truman v. Griese, 2009 S.D. 8, 762 N.W.2d 75 

• Sioux Falls Const. Co. v. City of Sioux Falls, 

297 N.W.2d 454 (S.D. 1980) 
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STATEMENT OF THE CASE 

 

Saturday morning, June 30, 2018, while driving north on Highway 45, 

Austin McGee suddenly and unknowingly came upon a long section of 

slippery tack coat that had been left on the road exposed to the traveling 

public.  He lost control of his pickup and suffered serious injuries including 

permanent paraplegia.  McGee’s injuries were caused by the failure of South 

Dakota Department of Transportation employees to follow their ministerial 

duties when they “ignore[d] the standards or policies established by DOT.”  

Wulf v. Senst, 2003 S.D. 105, ¶ 32, 669 N.W.2d 135, 147. 

On October 2, 2018, McGee filed his original complaint in Brule 

County Circuit Court, First Judicial Circuit, bringing a negligence claim 

against Spencer Quarries, Inc., the contractor hired by the State for this 

highway resurfacing project.  (R. 2).  In its answer, Spencer Quarries averred 

that it “followed, conformed to, and complied with the design, specifications 

and requirements of the State Department of Transportation in regard to the 

application of tack coat, as observed, inspected, and approved by Department 

engineers and inspectors.”  (R. 13).  Spencer Quarries admitted that “no 

specific warning of any allegedly slick condition was given” and “that no 

reduced speed sign existed[.]”  (R. 13).1 

                     

1 McGee settled his claims against Spencer Quarries.  (R2. 606).  SDDOT 

objected to the stipulation of dismissal and moved to file a crossclaim against 

Spencer Quarries for indemnification of any judgment.  (R2. 461-67, 608). 
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On January 27, 2020, McGee filed his first amended complaint, 

alleging negligence claims against the SDDOT and three individual 

employees, including Kent Gates and Kris Royalty.  (R. 297).  Their answer 

asserted the affirmative defense of sovereign immunity.  (R. 318).   

Motion to Dismiss 

On May 5, 2020, defendants brought a motion to dismiss.  (R. 541).  

SDDOT contended that it was protected by sovereign immunity because its 

employees “were performing discretionary functions in their work on the 

project.”  (R, 547).  SDDOT invoked this Court’s seven-factor test for 

distinguishing ministerial from discretionary duties from the Restatement 

(Second) of Torts applied in cases such as King v. Landguth, 2007 S.D. 2, 726 

N.W.2d 603.  (R. 548-49). 

McGee responded that the employees had ministerial duties based on 

specific Standard Specifications formally adopted by SDDOT, specific signage 

requirements set out in the project plans, nationwide standards (the 

MUTCD) incorporated in the Standard Specifications, mandatory training 

required of state employees, and industry standards (including the Hot-Mix 

Asphalt Paving Handbook).  Thus, McGee contended Gates and Royalty were 

not cloaked with sovereign immunity when violating those duties.  (R. 729-

30).  A hearing was held before the Honorable Bruce V. Anderson, Circuit 

Court Judge, on June 11, 2020.  (R. 1530). 
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 On July 31, 2000, the court issued its decision denying the motion.  A 

revised version corrected an error that interchanged Defendants Gates and 

Peppel.  (R. 1591).  The court held that Defendants Gates and Royalty were 

performing ministerial duties.  (R. 1607-10).  Denial of the motion was 

without prejudice to its arguments being renewed.  (R. 1610).  On October 2, 

2020, the court entered its order.  (R. 1613).  This Court declined to grant 

SDDOT’s petition for discretionary appeal.  (R. 1820). 

Motion for Summary Judgment 

 On December 29, 2020, defendants filed a motion for summary 

judgment.  (R. 2012).  First, they reasserted an argument regarding the 

PEPL Memorandum rejected at the dismissal stage.  (R. 2019-20).  Next, they 

renewed their argument that the duties owed by Gates and Royalty were 

discretionary.  (R. 2021-25).  Once again, defendants emphasized this Court’s 

use of the Restatement factors “to determine if a state employee’s actions are 

a discretionary, rather than ministerial, function[.]”  (R. 2022-23, citing King, 

2007 S.D. 2, ¶11, 726 N.W.2d at 697).  Finally, they asserted a new argument 

that “McGee’s claims against State Defendants’ [sic] are foreclosed under 

third-party beneficiary law and A-G-E Corp. v. State, 2006 SD 66, 719 

N.W.2d 780.”  (R. 2025-29). 

 A hearing was held on March 11, 2021.  (R2. 49).  After a continuance 

to complete discovery, the court denied the motion on January 24, 2022.  (R2. 

613-14).  First, the court again rejected the State’s argument based on the 
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PEPL Memorandum.  (R2. 622).  Next, it held that Gates and Royalty were 

performing ministerial functions and not entitled to sovereign immunity: 

When applied to the facts of the present case Wulf is the most 

applicable of the four primary cases at play.  In Wulf the policy 

required roadway sanding efforts to commence at 5:00 AM.  The 

policy did allow some discretion in the implementation as the 

court noted.  In this case Standard Specification §330 E provided 

that tack application ahead of mat lay down shall be limited by 

job condition and shall not exceed the amount estimated for the 

current day’s operation unless ordered or allowed by the 

engineer.  Both standards set a certain and definite duty and 

both allow some leeway or discretion in implementation. 

 

The evidence in the present cases establishes that tack, whether 

broken or unbroke, is a hazard to the traveling public.  It 

contains no sand, grit or aggregate materials to cause friction.  

It can be extremely slippery when it is wet.  Numerous industry 

authorities and governmental agencies either strongly suggest 

or prohibit the public from driving upon it.  Many states do not 

allow traffic to drive on exposed tack. 

 

SDDOT makes the compelling argument that the decision on 

how much tack can be sprayed on the roadway prior to paving 

requires [an] estimation, and that this estimation requires the 

application of engineering judgment.  They further argue that 

once this estimate is made many factors, beyond their control 

such as weather conditions, equipment and plant breakdowns, 

can impact if the tack will be covered by the end of the day[’]s 

paving operations.  SDDOT argues that because Royalty and 

Gates were involved in this estimation process which requires 

engineering judgment their function was discretionary. 

 

McGee counters by noting that Standard Specification §330 E 

was virtually ignored by both SDDOT employees and Spencer.  

At the end of the day on Friday June 29th there was 

approximately 1400 feet of tack left exposed.  For the week there 

was over 7,000 feet (over a mile) of exposed tack left exposed.  

This averaged almost 1300 feet a day. 

 

In addition, various witnesses have testified that estimating the 

amount of tack to spray before paving is a relatively easy 

calculation and is not a singular event as tack is resprayed 
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before the paver several times a day.  Spencer employee 

Feinster testified that, if desired, he could estimate tack spray 

so as not to exceed 20 feet at the end of the day.  There was 

further evidence provided that overspray of tack coat was done 

intentionally [t]o save time so there was broke tack available to 

start paving the next morning.  The court finds this to be 

substantial and credible evidence after reading all of the 

numerous depositions submitted in favor of and in response to 

the motion. 

 

McGee also argues that the Hot Mix Handbook, a reference 

provided to SDDOT employees and contractors[’] employees who 

complete the mandatory training course put on by SDDOT is the 

bible for guidance on roadway asphalt projects.  The Handbook 

discourages driving on tack and suggests that if it cannot be 

avoided that the contractor should significantly reduce speed in 

the area, place proper warning signs, and cover the tack with 

sand. 

 

The MUTCD requires “fresh oil” signs to warn the public of the 

existence of any roadway surface treatment.  Tack is a roadway 

surface treatment.  Despite the defendants claiming in their 

testimony that tack has enough friction to drive upon safely, 

there is substantial credible evidence in the record to the 

contrary. 

 

(R2. 625-26).  The court continued: 

Even assuming that such estimation requires engineering 

judgment, the overall purpose of the standard Specification at 

issue is to reduce the public’s exposure to exposed tack that can 

become extremely slippery when wet.  The duty is much broader 

than making an initial estimate.  Spencer’s employee has 

testified he can match tack to the asphalt mat to within 20 feet. 

 

Despite this, excessive exposed tack was left on the roadway on 

a regular basis and the specification was ignored.  When it was 

regularly ignored, other precautionary measures as suggested by 

the Hot Mix Handbook were not followed.  Consequently, even if 

the estimate of the amount of tack calls for engineering 

discretion, the evidence shows that discretion was rarely, if ever, 

exercised by Gates or Royalty. 
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(R2. 627).  After carefully applying each of this Court’s seven prescribed 

Restatement factors, the court concluded: 

This Court finds that the evidence produced by McGee is 

credible and compelling.  Employees of Spencer and SDDOT 

ignored the specification requiring them to avoid leaving 

exposed tack coat to the driving public, and that when they 

could not avoid it they failed to take precautionary measures to 

reduce speed or warn the public of the hazard in the area of 

exposed tack coat.  This Court determines that Royalty and 

Gates[’s] duties in this regard were binding upon them as the 

Standard Specification were to be followed and they were 

prohibited from waiving them or giving contrary instructions.  

The Court funds that their duties were ministerial. 

 

(R2. 629).  Finally, the court rejected the argument based on third-party 

beneficiary law: 

The law is clear in South Dakota that an injured party may 

recover from the State if there is a negligent breach of a 

ministerial duty.  . . .  McGee has filed a tort claim based upon 

negligence.  The duties breached can arise in various different 

forms.  Those forms may include industrial customs and 

practices, state regulations or policies on point, or the common 

law.  The Standard Specifications at play here are initially 

drafted by a spec engineer working for SDDOT and then are 

submitted to a spec committee before being included into final 

binding form.  They are later adopted by the state agency 

(SDDOT) and for many years these specifications have been 

material component parts [of] all state highway resurfacing 

contracts.  They are mandatory and cannot be waived or altered 

by highway inspectors.  They create duties, some to protect the 

safety of the traveling public. 

 

McGee’s action is not to claim he is entitled to benefits of a state 

SDDOT contract with Spencer.  His claim is to recover for 

injuries sustained by the breach of a ministerial duty created by 

those Standard Specifications.  The holdings in A-[G-E] and 

Sisney are not applicable to this case. 
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(R2. 630).  On January 25, 2022, the lower court entered its order denying 

summary judgment.  (R2. 631). 

 This appeal followed. 

STATEMENT OF THE FACTS 

 In October 2017, the SDDOT began soliciting bids to resurface parts of 

Highway 45 between Platte and Interstate 90.  (R. 2031, 2040).  The bid 

package included the contract plans and SDDOT Standard Specifications for 

Roads and Bridges (2015) and later amendments (“Standard Specifications”) 

incorporated into every such contract.  (R. 2031, 2040).2  SDDOT awarded the 

project to Spencer Quarries.  (R, 2032, 2040).  It assigned SDDOT employees 

Kent Gates as Project Engineer and Kris Royalty as road technician 

responsible for inspections.  (R. 2033-34, 2041).  Spencer Quarries began the 

resurfacing in May 2018.  (R. 2034, 2041).  

Public Safety Basis for Ministerial Duties 

 Tack coat, also known as liquid asphalt or fresh oil, is a mixture of 

water and asphalt binder used in highway resurfacing to adhere layers of hot 

mix asphalt (HMA) together.  (R. 374, 2992, 4911, 1581 – “A tack coat is an 

emulsion of water and an asphaltic tar-like material. It is used to bond 

successive layers or ‘lifts’ of asphalt pavement”).  This material is sprayed as 

a surface treatment and then, after it is set or cured, the hot mix asphalt or 

                     

2 The complete Standard Specifications and relevant amendments may be 

found at R. 4730-5365, 5397-98, 354-55. 
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actual pavement surface of the highway is placed on top.  (R. 374, 4912-13). 

 Most states do not allow highway traffic on exposed tack coat before 

HMA is placed.  (R. 351, 376-77, 467-68).  This is because scientific studies 

confirm exposed tack coat significantly—and dangerously—reduces friction 

and tack coat is sprayed with the intention that public traffic will not drive 

on it.  (R. 350-51, 376, 483-84, 1581, 2992-93, 3673 p.32-33, 3848, 3853-59). 

 The SDDOT clearly was aware of this extreme hazard.  SDDOT 

personnel reported in a national study on this problem that tack coat is 

“extremely slippery when rained on.”  (R. 351, 376-77, 467, 483-84, 3848).   

 Industry standards set by the Hot-Mix Handbook, an authoritative 

manual akin to the MUTCD and also issued by the Federal Highway 

Administration (FHA),3 provide that: 

If the overlay is to be constructed under traffic, the tack coat is 

normally placed only a short distance in front of the paver—

within the lane closure and far enough ahead for the tack to set 

properly before the HMA is laid on top of it.  Traffic is kept off 

the tack coat at all times. 

. . .  

 

If equipment problems (plant or paver breakdowns) prevent tack 

coat material that has been applied from the distributor from 

being paved over before traffic must use the roadway, it is 

suggested that posted speed limits on that section of roadway be 

significantly reduced until the overlay operation can take place.  

It is not good practice to place the tack coat one day, permit 

traffic to run over the tack coat for a period of time, and then 

                     

3 The Hot-Mix Asphalt Paving Handbook is issued collectively by the 

American Ass’n of State Highway and Transportation Officials, Federal 

Aviation Administration, Federal Highway Administration, National Asphalt 

Pavement Ass’n, U.S. Army Corps of Engineers, American Public Works 

Ass’n, and National Ass’n of County Engineers.  (R. 464, 3847). 
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place the overlay at a later date. 

 

Depending on the amount of residual asphalt cement on the 

pavement surface and environmental conditions, the level of 

friction available for traffic at the pavement surface may be 

greatly reduced by the presence of the tack coat material. 

 

(R. 351-52, 376, 464-66, 3847).  The Hot-Mix Handbook concludes: 

Tack coat should not be left exposed to traffic.  If doing so is 

necessary, proper precautions, such as reducing the posted 

speed limit on the roadway and sanding the surface, should be 

taken. 

 

(R. 351-52, 376).  Here, it is undisputed that when highway traffic was 

driving on the exposed tack coat the speed limit remained at 65 mph.  (R. 13). 

 The specific tack coating procedures in the Hot-Mix Handbook “were 

cited in the hot mix asphalt certification training required by the SD 

Department of Transportation.”  (R. 3847).  The Handbook also was provided 

to each person receiving the mandatory certification training, including Gates 

and Royalty.  (R. 3847). 

 Additional FHA publications and industry manuals agree traffic 

should be kept off exposed tack at all times and warn: “No more tack coat 

should be applied on an area than can be covered by the same day’s 

operations.”  (R. 352, 377-78, 466-69, 484 – “tack coat surfaces should be 

paved over on the same day and an exposed tack coated surface should not be 

re-opened to traffic at the end of the workday”). 

 Tack coat is sprayed in increments throughout the day as work 

progresses.  (R. 3971 p.27).  Estimating how much tack to spray so that HMA 
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can be overlaid that day is a matter of simple math and observation.  (R. 

3848).  As the Spencer Quarries employee who sprayed the tack on this 

project testified: 

A: I just try and determine that myself.  I got it down to 

 where I can stop within about 20 feet, less than that.  The 

 last truck is pulling out there, I watch them throughout 

 the day, I know roughly about how many feet a truck 

 goes.  If you got one truck coming yet, okay, I can – I can 

 spray half a block, shut it down and almost end up right 

 there at that – on that spot at the end of the night. 

 

Q: So you’re saying you can – you can spray within 20 feet of 

 where the pavement is going to end? 

 

A: Yep, or we’re going to stop for the night. 

 

(R. 3813 p.12-13).  As Defendant Royalty admitted: “It’s easy to figure out.”  

(R. 3764 p.65). 

 In addition, tack coat that is not set (uncured) is sticky, will pick up on 

the tires of construction vehicles, and be deposited on the road surface, 

further reducing texture depth and friction.  (R. 350, 374-75, 377-78).  Thus, 

“[a]fter spraying the tack coat, enough time must be allowed for complete 

breaking to occur before the overlay is placed.  Traffic should be kept off the 

tacked area.  If that is not possible, the vehicle speeds should be kept below 

20 mph.”  (R. 352). 

Ministerial Duties of SDDOT Employees 

 To meet its responsibilities to the public on highways undergoing 

resurfacing or repairs, SDDOT has developed and formally adopted 

mandatory requirements in its Standard Specifications for Roads and Bridges 
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(2015) (as amended) that are incorporated into every contract it bids.  (R. 

353-54, 357, 361-62, 379, 469-70, 477-83).  Standard Specifications 4.5, 5.9, 

5.10, 5.11, 5.14 and 5.15 mandated that it was the specific responsibility of 

SDDOT employees Gates and Royalty, as engineer and inspector, to ensure 

compliance with each of its requirements, including the incorporated MUTCD 

provisions.  (R. 353-56, 361-62, 492-93, 2990-92, 3053 p.84, 4008-09 p.17-19, 

4765, 4774-77). 

1. Duties for Tack and Asphalt Resurfacing 

 As amended by supplemental specifications in June 2016, and April 

2018, Section 320 of the Standard Specifications imposes the following for 

spraying tack coat: 

320.3   CONSTRUCTION REQUIREMENTS 

… 

 

G. Tacking, Spreading, and Compacting:  The surface, 

 including all vertical contact faces, on which the asphalt 

 concrete is to be placed, shall be tacked in accordance 

 with Section 330.  The tack coat shall be allowed to break 

 (turn from brown to black) and shall be allowed a cure 

 period, as determined by the Engineer, prior to asphalt 

 concrete placement. 

 

(R. 4872, 353-55, 379, 480) (emphasis supplied).  Section 330, entitled “Prime, 

Tack, Fog Seal, and Flush Seal,” specifically mandates the following: 

330.3   Construction Requirements 

… 

 

E. Application of Asphalt: 

… 

 

Tack application ahead of mat laydown shall be limited by job 
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conditions and shall not exceed the amount estimated for the 

current day’s operation unless ordered or allowed by the 

Engineer. 

 

(R. 4913, 354, 379, 481-82, 3848) (emphasis supplied).  This express policy 

limits tack coat to the amount that can be covered by asphalt that same day.  

(R. 4913).  SDDOT admitted it has never intentionally ordered or allowed any 

tack coat overspray on any project.  (R. 4247-48, Answers 63, 64, 65). 

 Again, it was the responsibility of Gates and Royalty, as SDDOT’s 

project engineer and technician/inspector, to ensure compliance with its 

mandatory specifications.  (R. 355-56, 361-62, 492-93, 3053 p.84).  

Unfortunately, they simply ignored or did not pay any attention to this 

requirement, and their inattention routinely resulted in hundreds, and 

sometimes thousands, more feet of tack sprayed each day than could possibly 

be covered.  (R. 2993-95, 3759 p.43, 3813 p.12, 3969 p.20, 4008 p.14, 4013 

p.36).  As Gates admitted: “It’s not something I – to be honest, I don’t keep 

that close of a watch on it.”  (R. 3676 p.43-44). 

 Additionally, Standard Specifications Section 320.3 G (as amended in 

2018) required that the “[t]he tack coat shall be allowed to break (turn from 

brown to black) and shall be allowed a cure period, as determined by the 

Engineer, prior to asphalt concrete placement.”  This cure period prevents the 

tack coat from being picked up by the tires of construction equipment and 

then deposited on the road surface.  (R. 4872, 354).  Whether tack coat is set 

or cured so that construction trucks may drive on it is a simple matter of 
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viewing or touching it; however, Gates and Royalty also failed to ensure 

compliance with this mandatory specification.  (R. 353-54, 379, 480, 3947 

p.34-36).   

Spencer Quarries personnel testified globs or splotches of tack coat 

were picked up and deposited by construction trucks on the roadway in the 

immediate vicinity of the crash.  (R. 4126 p.60-61, 4178-79 p. 137-39).  Photos 

taken the day after the crash documented many such globs.  (R. 359).  

According to Engineer Harold Paul, an expert in HMA and tack coat, the 

procedures resulting in the tack coat globs violated the Standard 

Specifications, Hot Mix Handbook, and industry standards.  (R. 362). 

2.   Duties regarding warning signs 

 In addition, Section Seven entitled “Legal Relations and Responsibility 

to the Public” of the Standard Specifications mandates adherence to the 

MUTCD for warning signs: 

7.10 BARRICADES AND WARNING SIGNS – The 

Contractor will provide, erect, and maintain necessary 

barricades, suitable and sufficient lights, danger signals, signs, 

and traffic control devices and take all necessary precautions to 

protect the work and safety of the public.  The Contractor will 

provide barricades on highways closed to traffic, will illuminate 

obstructions during hours of darkness, and will provide warning 

signs to control and direct traffic. 

… 

 

Barricades, warning signs, lights, temporary signals, and other 

protective devices must conform to the current edition of the 

Federal Manual on Uniform Traffic Control Devices (MUTCD) 

at the time of letting, and the details shown in the plans. 

 

(R. 4787-88, 353, 469-70, 477-80) (emphasis supplied).  Section 330, entitled 
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“Prime, Tack, Fog Seal, and Flush Seal,” requires the following regarding 

temporary signage: 

330.3   CONSTRUCTION REQUIREMENTS 

… 

 

G.   Temporary Traffic Control:  …  Temporary Traffic 

Control shall conform to Section 634. 

 

(R. 4914, 354, 478).  Thus, “[t]he provisions in Section 634 were applicable to 

the repaving project in progress on South Dakota Highway 45 at the time of 

the traffic crash.” (R. 478).  Section 634 (Temporary Traffic Control) provides: 

634.1  DESCRIPTION 

 

This work consists of furnishing, installing, and maintaining 

required temporary traffic control devices in accordance with the 

current edition of the Federal Manual on Uniform Traffic 

Control Devices (MUTCD). 

… 

 

634.3   CONSTRUCTION REQUIREMENTS 

 

 A. General:  The Contractor shall furnish, install,  

  and maintain required traffic control devices and  

  pavement marking material. 

 … 

 

 H.    Traffic Control Signs:  Traffic control signs shall  

  conform to Part 6 of the MUTCD and as specified in 

  the plans. 

 

(R. 5182-83, 5186, 471-72, 479-80) (emphasis supplied). 

 Regarding the signage requirements in Sections 330G and 643.3 of the 

SDDOT Standard Specifications, SDDOT Plate No. 634.23 incorporated into 

the Highway 45 project plans required that: 

For tack and/or flush seal operations, when flaggers are not 



- 17 - 

being used, the FRESH OIL sign (W21-2) shall be displayed in 

advance of the liquid asphalt areas. 

 

(R. 1220, 356-57, 2996; App. 122) (emphasis supplied).  “The code, W21-2, 

comes from the Manual of Uniform Traffic Control Devices (MUTCD).”  (R. 

357).  Thus, “[t]he project’s plan sheet 30 called for Fresh Oil signs during the 

tack coat operations,” (R. 356), and SDDOT Standard Specifications 

mandated that signage conform both to the plans and MUTCD.  (R. 5186).  

MUTCD W21-2 Fresh Oil signs were available at the job site but not used 

where Austin encountered the exposed tack on Highway 45.  (R. 360, 491-92). 

 This mandatory requirement in the project plans corresponds to 

Section 6F.34 FRESH OIL (TAR) Sign (W21-2), located on page 593 of the 

MUTCD,4 which states: 

The FRESH OIL (TAR) (W21-2) sign (see Figure 6F-4) should be 

used to warn road users of the surface treatment. 

 

(R. 357, 476, 3150 p.24-25; App. 130-32).  Where McGee lost control, there 

was both exposed tack coat surface treatment and globs of tack coat picked 

up by construction vehicles and deposited on the road surface.  (R. 361-62).   

June 29-30, 2018 

Violations of ministerial duties and resulting injuries 

 

 On June 29, 2018, at least 1,400 feet of sprayed tack coating was left 

exposed on Highway 45 when work ceased for the day.  This was done even 

                     

4 See also pages 580 and 590 of the MUTCD depicting the FRESH OIL (TAR) 

(W21-2) sign.  The complete MUTCD 2009 Edition with 2012 revisions is 

found at: https://mutcd.fhwa.dot.gov/pdfs/2009r1r2/mutcd2009r1r2edition.pdf 

https://mutcd.fhwa.dot.gov/pdfs/2009r1r2/mutcd2009r1r2edition.pdf
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though SDDOT knew the tack coat was not going to be covered with hot mix 

asphalt until several days later, after the Independence Day holiday.  (R. 

357).  That clearly violated SDDOT Standard Specifications, the Highway 45 

project plans, the MUTCD, the Hot-Mix Handbook, and industry standards 

and practices.  (R. 360, 3111 p.26-27, 3116 p.46, 3676 p.44).   

 As the inspector, Royalty was supposed to determine whether the 

contractor was following the specifications regarding application of tack coat.  

(R. 3752 p.14).  The contractor on this project, however, routinely sprayed 

tack coat far beyond what could be covered for the day.  (R. 3115 p.43-44, 

3759, 3676 p.43-44, 4008 p.14).  As summarized by one of the experts: 

[T]here was no reason for the SDDOT to order or allow any tack 

coat application beyond what could be covered that day.  The 

spray of tack coat beyond what could be covered that day was 

simply for the contractor’s convenience and contrary to the 

specifications.  Even if it was permissible under the SDDOT’s 

specifications, in this case, it was totally unnecessary, as the 

paving was being moved to the northern end of the project. 

 

There is also no evidence the SDDOT ordered the overspray.  

The SDDOT specifications required it to inspect and identify 

this hazard.  Once identified, SDDOT personnel were required 

to notify the contractor or remediate the hazard. 

 

(R. 360).  Unfortunately, Gates and Royalty just did not pay attention to the 

mandatory specifications.  (R. 2993-95, 3676 p.43-44, 3759 p.43, 3813 p.12, 

3969 p.20, 4008 p.14).  As Gates testified: 

Q: If I understand correctly from your prior testimony, you 

 never paid attention to how much tack coat was left at the 

 end of the day; is that correct?  That’s page 20. 

 

A: That’s usually – because I’m not on the project usually at 
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 the end of the day. I guess, it never really was an issue so- 

 

Q: And that’s the same thing with Mr. Gates or Mr. Royalty, 

 he didn’t pay attention because it was never an issue, as 

 far as you know? 

 

A: As far as I know, yes. 

 

(R. 4013 p.36, 3753 p.18-20). 

 There is additional evidence Gates ignored the mandatory 

specifications regarding tack coat application.  SDDOT has a standard 

“QC/QA Project Inspection Report” listing the specifications to be monitored 

by SDDOT.  The third designated item is “amount of tack ahead of paver.”  

(R. 4007 p.10, 4266).  For a contemporaneous resurfacing project with 

Spencer Quarries on Highway 44, Gates chose not to monitor or discuss tack 

coat with Spencer Quarries and simply marked it “N/A” or not applicable.  (R. 

4007 p.10-11, 4266; App. 123).  For the Highway 45 project at issue, SDDOT 

did not have the meeting with Spencer Quarries or complete the report for 

the project where the crash occurred.  (R. 4007 p.10-12). 

 In addition, the SDDOT Standard Specifications, MUTCD, and project 

plans all required Fresh Oil signs warning road users of the exposed tack 

coat until the tack coat operation on that stretch of highway was completed.  

(R. 357, 360).  The tack coat operation was not complete until July 9, 2018 

when it finally was covered.  (R. 357).  The required MUTCD W21-2 signs, 

however, were never put up.  (R. 360, 491-92). 

 After work ended on Friday, June 29, 2018, as forecasted, the rain 
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began to come.  (R. 360, 379). 

 At about 9:30 a.m. the next morning, June 30, 2018, Austin McGee was 

driving with his brother north of Platte on Highway 45.  (R. 458-59, 2034).  

The road was wet and it was drizzling.  He suddenly came upon a 1,400-foot 

section of exposed tack coat.  (R. 458-64, 493-95).  There was no sign warning 

of the fresh oil and no way of recognizing the hazard on the wet road surface.  

As detailed by an expert who studied the traction and friction of tack coat: 

The result of these studies shows that McGee, who easily 

traversed non coated pavement on the morning of June 30, 2018, 

suddenly and unexpectedly encountered coated pavement.  The 

surface instantly changed from a normal roadway surface to a 

surface with the traction of packed snow, with a coefficient 

friction of about 0.11 to 0.13. 

 

(R. 1582).  As he encountered the tack coating, McGee lost control of his Ford 

F-250, which left the road and rolled.  (R. 458-59, 2034).   

 McGee has introduced substantial evidence tending to prove that the 

violation of these ministerial duties by SDDOT employees resulted in the 

dangerous conditions that caused the crash.  (R. 353-62, 380-81, 469-70, 477-

83, 488, 1586).  As one of the experts summarized the evidence: 

The SDDOT personnel on the project were responsible to inspect 

and make sure the contractor proceeded according to the 

specifications and plans.  SDDOT was also responsible for 

ensuring this contractor followed specifications, plans, and 

industry customs and practice. 

 

SDDOT’s Specification Section 320.3 states that the tack coat 

shall be allowed a cure period, as determined by the Engineer, 

prior to asphalt concrete placement.  This apparently was not 

followed as demonstrated by the “Splotches” longitudinally and 

transversely on the tacked section.  This excess material should 
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have been removed by the contractor or required to be removed 

by the SDDOT. 

 

There was no need to spray more tack coat tha[n] could be 

covered with hot mix on a Friday afternoon, especially 1400 feet, 

knowing that the paving operation would not return to this area 

for several days.  This clearly violates the specifications and 

should have been addressed by SDDOT.  There is no evidence 

that SDDOT ordered or gave permission for this action. 

By section 643.3, E, the contractor was responsible for all 

signing on the project.  SDDOT personnel were responsible to 

hold the contractor to this specification. 

 

Since the tack coat operation was not complete at the time of the 

crash, a Fresh Oil sign was required in advance of the tack 

coated surface. 

 

Based on the materials reviewed and evaluated, there was a loss 

of friction due to the application of tack coat material which 

presented a slippery condition, exacerbated by rain.  This 

condition was not mitigated by known methods within the 

industry and specifications and plans applicable to this project, 

that were required to be followed by both the contractor and the 

SDDOT personnel. 

 

(R. 361-62). 

 Although it denied making any changes in the use of Fresh Oil signs 

after Austin’s crash, it was discovered recently that SDDOT authorized or 

required at least two different contractors on identical highway resurfacing 

projects to use the MUTCD W21-2 “Fresh Oil” signs to warn the public when 

uncovered tack coat is present.  (R. 3848, 4705-06, 5369; App. 92-93). 

ARGUMENT 

 

I. THE ORDER DENYING SUMMARY JUDGMENT SHOULD BE 

 AFFIRMED. 

 

A. State employees, including SDDOT employees, owe a 

common law duty of care, codified by SDCL 20-9-1 and 21-
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1-1, and may be subject to individual tort liability where 

not protected by sovereign immunity, as when they 

violate ministerial duties. 

 

 Defendants first argue that summary judgment should have been 

granted because “a public entity’s duty regarding the maintenance of a 

highway is defined by statute, and neither the court nor McGee identified an 

applicable statutory duty on which to premise a negligence claim.”  (Brief at 

11-15).  This is a new argument made for the first time on appeal that is 

usually waived under this Court’s procedural rules.  See Paweltski v. 

Paweltski, 2021 S.D. 52, ¶40, 964 N.W.2d 756, 768.  Although based on Hohm 

v. City of Rapid City, 2008 S.D. 65, 753 N.W.2d 895 and Dohrman v. 

Lawrence County, 143 N.W.2d 865 (S.D. 1966), defendants did not make this 

claim or cite to either decision in their summary judgment briefing or oral 

argument below.  Even so, the argument misapprehends the issues in this 

case and should be rejected. 

 In Hohm, 2008 S.D. 65, ¶¶19-20, 753 N.W.2d at 905, this Court issued 

a prospective ruling that the duties of municipalities regarding construction 

and maintenance of streets are governed solely by statute.5  Hohm was 

drawn in large part from Dohrman, 143 N.W.2d at 866, which held that “[a]t 

common law no right of action existed against a county for recovery of 

damages resulting from a defective highway or bridge and the source of 

                     

5 This principle set forth in Hohm is no longer prospective.  See Godbe v. City 

of Rapid City, 2022 S.D. 1, ¶22, 969 N.W.2d 208, 213 (“There is no common 

law right of action against the City with regard to streets or highways”). 
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liability in this state for damages of this character is statutory,” and that the 

Legislature “impliedly eliminated common law negligence in keeping and 

maintaining county roads as the bas[is] for a cause of action against 

Lawrence County.”  Id. at 868 (emphasis supplied).  As a result, this Court 

held “[t]he county’s liability must be determined from the standard of conduct 

imposed by the statute and not the standard of a reasonably prudent person.”  

Id. at 867 (emphasis supplied). 

In Dohrman, however, this Court also recognized the traditional 

distinction between the scope of liability of a governmental entity and the 

individual liability of government employees: 

The highway superintendent of Lawrence County is a public 

officer appointed by the board of county commissioners. …  The 

complaint does not attempt to allege facts tending to show 

individual or personal negligence on his part.  He is made a 

defendant only in his official capacity as county highway 

superintendent.  His liability, therefore, is subject to the same 

statutory limitation as that of Lawrence County. 

 

Id. (emphasis supplied).  This case presents the opposite scenario.  Similar to 

cases such as Smith v. Greek, Kyllo v. Panzer, and Wulf v. Senst—all 

involving negligence claims against individual SDDOT employees—McGee’s 

complaint does expressly allege facts showing individual negligence on the 

part of SDDOT employees Gates and Royalty and alleges they personally 

violated ministerial duties imposed by SDDOT Standard Specifications and 

the MUTCD that caused his injuries.  (R. 307-11). 

 Moreover, cases such as Hohm, Dohrman, and Godbe, all the way back 
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to Bailey v. Lawrence County, 59 N.W. 219, 220 (S.D. 1894), dealt with 

statutory liability of a public entity for injuries resulting from damaged or 

defective roads and highways.  In contrast, the present case involves 

negligent acts and omissions committed by specific individuals in violation of 

their ministerial duties in the course of an operational activity, limited in 

duration, that of resurfacing a highway.  The situations are not the same 

and, under this Court’s precedent, not governed by the same standards.  The 

latter is akin to cases involving ministerial duties of employees tracing back 

to State v. Ruth, 68 N.W. 189, 190 (S.D. 1896). 

 Under the law of negligence, “the ‘duty owed by the defendant to the 

plaintiff … requires the defendant to conform to a certain standard of conduct 

in order to protect the plaintiff against unreasonable risks[.]’”  Sheard v. 

Hattum, 2021 S.D. 55, ¶25, 965 N.W.2d 134, 142.  As this Court has 

recognized, the principle that public employees owe the same duties of care 

for which they may be answerable in courts predates the South Dakota 

Constitution and our nation itself.  See Kyllo v. Panzer, 535 N.W.2d 896, 898 

& n.2-3 (S.D. 1995); R.2d of Torts, § 895D cmt. a.  Thus, “[a]n injured person’s 

right to sue the negligent employee of an immune public entity derives from 

the common law, and we will not lightly infer a legislative abrogation of that 

right absent a clear expression of intent.”  Kyllo, 535 N.W.2d at 898 (quoting 

Kristensen v. Jones, 575 P.2d 854, 855 (Colo. 1978)). 

 This Court further has recognized that “[t]he right to sue and recover 
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for others’ negligence existed at the time of the adoption of the South Dakota 

Constitution.”  Kyllo, 535 N.W.2d at 899, 903.  SDCL 20-9-1, enacted as part 

of the 1877 Dakota Territorial Code, provides that “Every person is 

responsible for injury to the person, property, or rights or another caused by 

his willful acts or caused by his want of ordinary care or skill, subject in the 

latter cases to the defense of contributory negligence.”  Id. at 899.  SDCL 21-

1-1, also enacted in 1877, further provides that “Every person who suffers 

detriment from the unlawful act or omission of another may recover from the 

person in fault a compensation therefor in money, which is called damages. 

Detriment is a loss or harm suffered in person or property.”  Id.  “This rule of 

law that public employee is liable for negligently performed ministerial acts 

was first recognized in State v. Ruth, seven years after the adoption of the 

South Dakota Constitution.”  Id. (citing Ruth, 68 N.W. at 190). 

 Over more than a century of ensuing jurisprudence, this Court has 

affirmed that public employees have the same common law duties regarding 

negligence as other persons and, further, that the affirmative defense of 

sovereign immunity does not protect state or public employees from tort 

liability for their negligent violation of ministerial duties.  This is “the rule of 

Gasper, Bego, Leir, Kruger, Sioux Falls Constr. Co. and Ruth that sovereign 

immunity cannot constitutionally shield state employees performing 

ministerial acts from liability for negligence[.]” Ritter v. Johnson, 465 N.W.2d 

196, 198 n.3 (S.D. 1991) (emphasis supplied).  See also Sioux Falls Const. Co. 
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v. City of Sioux Falls, 297 N.W.2d 454, 458-59 (S.D. 1980); National Bank of 

South Dakota v. Leir, 325 N.W.2d 845, 848 (S.D. 1982); Kruger v. Wilson, 325 

N.W.2d 851, 854 (S.D. 1982); Bego v. Gordon, 407 N.W.2d 801, 806 (S.D. 

1987); Ritter, 465 N.W.2d at 198; Gasper v. Freidel, 450 N.W.2d 226, 234 n.1 

(S.D. 1990); Wilson v. Hogan, 473 N.W.2d 492, 495 (S.D. 1991); Kyllo, 535 

N.W.2d at 903; King v. Landguth, 2007 S.D. 2, ¶14, 726 N.W.2d 603, 608; 

Sisney v. Reisch, 2008 S.D. 72, ¶12, 754 N.W.2d 813, 819; Truman v. Griese, 

2009 S.D. 8, ¶20, 762 N.W.2d 75, 82; Adrian v. Vonk, 2011 S.D. 84, ¶12, 807 

N.W.2d 119, 123 (“A waiver is not necessary, however, if the aggrieved party 

can establish that the acts complained of are ministerial rather than 

discretionary”). 

 In Kyllo, this Court recognized that SDDOT employee James Bland 

could be subject to individual tort liability for injuries caused by his operation 

of a SDDOT snowplow “contrary to State Department of Transportation 

policy.”  Id. at 897.  In two cases consolidated for appeal, the lower courts 

independently held that SDCL 21-32-17 and 21-32A-2, purporting to broaden 

sovereign immunity to all state employees even when performing ministerial 

functions, violated the South Dakota Constitution.  This Court agreed and 

unanimously affirmed denial of the SDDOT employees’ motion for summary 

judgment.  See id. at 899-900.6  Although Judge Anderson’s decision centered 

                     

6 One of the circuit judges whose decision was affirmed was the Honorable 

Steven L. Zinter. 
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on Kyllo, SDDOT’s opening brief declines to address that seminal case. 

 In Smith v. Greek, 328 N.W.2d 261, 262 (S.D. 1982), similarly, Justice 

Wollman, writing for this Court, reviewed a grant of summary judgment in 

favor of SDDOT employees Henry Greek, Norman Konechne, and Earl Glodt 

assigned to a resurfacing project in Sully County undertaken by a private 

contractor, Reynolds Construction.  In addition to a negligence claim for his 

injuries against private parties, 

Plaintiff alleged that defendants Greek, Konechne and Glodt, 

who were at the time, respectively, the district engineer, 

resident engineer, and project engineer, for the South Dakota 

Department of Transportation, Division of Highways, were 

negligent in that they did not properly instruct and supervise 

Reynolds Construction Company regarding proper safety 

measures and precautions, including the erection and 

maintenance of adequate warning signs and other danger 

signals, maintenance of adequate flagmen and other traffic 

control devices, and restrictions on two-way traffic on the project 

in question. 

 

Plaintiff also alleges negligence regarding the failure of the 

engineers to insure the proper safety precautions were taken to 

protect plaintiff and the traveling public, including the alleged 

failure of these defendants to require Reynolds Construction 

Company to comply with the safety provisions of the contraction 

contract and with the South Dakota Department of Highways 

Manual on Uniform Traffic Control Devices for Streets and 

Highways. 

 

Id.  This Court reversed summary judgment granted in favor of the SDDOT 

employees on Smith’s negligence claims for reconsideration in light of cases 

holding that “whether immunity extends to a state employee sued in an 

individual capacity depends on the function performed by that employee—

discretionary or ministerial.”  Id. at 263.  Although the facts are strikingly 
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similar—just substitute “Gates and Royalty” as the SDDOT employees and 

“Spencer Quarries” for the contractor in the passage above—Smith v. Greek 

also makes no appearance in SDDOT’s opening brief. 

 In any event, there is no merit to the contention that the defendants 

owed no legal duty to Austin.  The circuit court correctly held that one whose 

injuries are caused by a state employee’s breach—either by ignorance or 

inattention—of a ministerial duty may recover against the employee.  Should 

this Court elect to carve out some sort of blanket “highway construction and 

maintenance” exception to this long and well-established line of 

jurisprudence, however, McGee respectfully suggests any such fundamental 

change in the liability of state employees performing ministerial duties be 

prospective only, for the same reasons expressed by this Court in Hohm, 2008 

S.D. 65, ¶¶21-23, 753 N.W.2d at 906-07, and not applied to eliminate his 

claims in this case. 

 B. SDDOT and the individual defendants owed statutory  

  duties under SDCL 31-28-6 and 11. 

 

 Even if one were to accept defendants’ new and incorrect argument 

that only a highway statute can impose any legal duty on SDDOT or its 

individual employees, SDCL 31-28-6 imposes that legal duty: 

The public board or officer whose duty it is to repair or maintain 

any public highway shall erect and maintain at points in 

conformity with standard uniform traffic control practices on 

each side of any sharp turn, blind crossing, or other point of 

danger on such highway, … a substantial and conspicuous 

warning sign.  The sign shall be on the right-hand side of the 

highway approaching such point of danger.  Failure to comply 
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with the provisions of this section is a Class 1 misdemeanor. 

 

SDCL 31-28-6.  “Standard uniform control practices,” of course, refers to the 

MUTCD.  See Stensland v. Harding Cty, 2015 S.D. 91, ¶¶4-7, 872 N.W.2d 92, 

94; Truman, 2009 S.D. 8, ¶¶25-26, 762 N.W.2d at 82; Bickner v. Raymond 

Township, 2008 S.D. 27, ¶¶6-14, 747 N.W.2d 668, 670-72; Fritz v. Howard 

Township, 1997 S.D. 122, ¶¶13-17, 570 N.W.2d 240, 243-44. 

 Further, SDCL 31-28-11 provides: “On any street or road constructed 

with federal aid, the location, form, character or informational regulatory 

warning signs, curb and pavement, or other markings and traffic signals, 

shall conform to uniform national signing standards.”  The project here 

involved a federal aid highway contract.  (R. 2088-2106). 

 Although McGee’s amended complaint does not cite to SDCL 31-28-6 or 

11, those statutes clearly are encompassed by its allegations that SDDOT, 

Gates, and Royalty owed a duty to ensure use of “Fresh Oil” temporary traffic 

control warning signs required by the specifications, plans, and standards to 

warn the public of the dangers of traveling on the exposed liquid asphalt 

surface treatment.  (R. 297-311, ¶¶ 23-42, 61-69, 74-75, 80-83).   

 McGee argued and introduced evidence below that the W21-2 Fresh 

Oil signs were prescribed by MUTCD Section 6F.34 FRESH OIL (TAR) Sign 

(W21-2), which states: 

The FRESH OIL (TAR) (W21-2) sign (see Figure 6F-4) should be 

used to warn road users of the surface treatment. 

 

(MUTCD pp.580, 590, 593; R. 357, 361-62, 476, 3150 p.24-25).  The project 
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plans required use of Fresh Oil signs and they now actually are used on 

resurfacing projects to warn of exposed tack coat.  (R. 3848, 4705-06, 5369). 

 Those allegations and the evidence supporting them distinguish the 

present circumstances from cases like Truman because, unlike the plaintiffs 

there, McGee has identified specific MUTCD provisions, combined with the 

specifications and plan sheets, which required the W21-2 Fresh Oil signs, 

rendering the duty to comply ministerial in nature.  See Truman, 2009 S.D. 

8, ¶14, 762 N.W.2d at 84; Bickner, 2008 S.D. 27, ¶14, 747 N.W.2d at 672 

(“Bickner cites no provision in the MUTCD that specifically requires a 

township to erect a warning sign in these circumstances”). 

 In addition to the common law duties, then, the defendants, including 

SDDOT, owed a ministerial duty under SDCL 31-28-6 and 11 to erect and 

maintain the MUTCD W21-2 Fresh Oil warning signs where tack coat 

surface treatment was over-sprayed and left exposed to the traveling public.  

 C. McGee is not seeking damages as a “third-party   

  beneficiary” of the SDDOT’s contract with Spencer   

  Quarries. 

 

 The defendants also argue they should have been granted summary 

judgment on the basis of third-party beneficiary law.  The right to enforce a 

contract as a third-party beneficiary is governed by SDCL 53-2-6.  In making 

this argument below, defendants primarily relied on A-G-E- Corp. v. State, 

2006 S.D. 66, 719 N.W.2d 780, a decision not cited in their opening brief. 

 On appeal, they continue to rely on Sisney v. State, 2008 S.D. 71, 754 
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N.W.2d 639, in which held that a prisoner was not a third-party beneficiary 

of a contract to provide prison food services and thus lacked standing to 

enforce the contract.  “Because Sisney did not have standing to sue under this 

public contract, and because all of Sisney’s claims are dependent on upon his 

right to sue for breach of contract, we need not discuss the issue of 

immunity.”  Id. ¶15.  As the lower court recognized, however, Sisney is 

inapplicable because McGee is not suing for breach of contract or seeking to 

enforce any contract. 

 Essentially, this argument has morphed on appeal into misplaced 

reliance on the “independent tort doctrine,” the general principle “which 

contemplates concurrent, or nearly concurrent, tort and contractual liability, 

but only in limited instances where a tort duty exists independent of the 

parties’ contractual obligations.”  Knecht v. Evridge, 2020 S.D. 9, ¶60, 940 

N.W.2d 318, 335; Kreisers Inc. v. First Dakota Title Ltd. P’ship, 2014 S.D. 56, 

¶22, 852 N.W.2d 413, 419.  The independent tort doctrine stands for the 

proposition that one party to a contract usually cannot sue the other in tort 

when what they really have is a breach of contract claim. 

 This line of cases also has no application here.  McGee does not have 

any breach of contract claim against Gates, Royalty, or the SDDOT.  He has 

negligence claims based on SDCL 20-9-1 and 21-1-1, and the common law, for 

their breach of ministerial duties owed as the result of requirements imposed 

by statute, mandatory policies formally adopted by SDDOT in Standard 
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Specifications independent of any particular contract, and the MUTCD.  As 

evident from this Court’s line of decisions in Truman, Hansen, King, Wulf, 

Kyllo, and Smith, that some of these requirements are incorporated into the 

SDDOT’s contract with Spencer Quarries does not alter the nature of 

McGee’s claims or extinguish them.  This argument provides no basis for 

reversal. 

 D. The mandatory policies adopted by SDDOT in   

  Standard Specifications, as well as the MUTCD and   

  industry standards, established ministerial duties   

  under the facts of this case. 

 

 Although defendants here owed a duty of care for which they may be 

held liable in tort, they nonetheless may be protected by the affirmative 

defense of sovereign immunity where that liability does not arise from the 

violation of a ministerial duty. 

 As this Court has helpfully summarized, “a ministerial act is the 

simple carrying out of a policy already established … so that permitting state 

employees to be held liable for negligence in the performance of merely 

ministerial duties within the scope of their authority does not compromise 

the sovereignty of the state.”  King, 2007 S.D. 2, ¶11, 726 N.W.2d at 607.  

Importantly, “once it is determined that the act should be performed, 

subsequent duties may be considered ministerial.”  Hansen v. S.D. Dept. of 

Transp., 1998 S.D. 109, ¶23, 584 N.W.2d 881, 886. 

 In contrast, “[s]tate employees are cloaked in sovereign immunity 

when performing discretionary acts because ‘such discretionary acts 
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participate in the state’s sovereign policy-making power.’”  King, 2007 S.D. 2, 

¶11, 726 N.W.2d at 607.  Whether a duty is ministerial or discretionary is a 

question of law.  See Hansen, 1998 S.D. 109, ¶18, 584 N.W.2d at 885. 

 Recognizing the “difficulties inherent” in “the ministerial/discretionary 

dichotomy,” this Court has admonished that “[p]roper analysis must avoid a 

mechanistic approach to the question,” Id. ¶23, and “requires an 

individualized inquiry.”  King, 2007 S.D. 2, ¶13, 726 N.W.2d at 608.  Whether 

an official has acted in a discretionary capacity “is not subject to a fixed, 

invariable rule, but instead requires a discerning inquiry into whether the 

contributions of immunity to effective government in the particular context 

outweigh the perhaps recurring harm to individual citizens[.]”  Wulf, 2003 

S.D. 135, ¶21, 669 N.W.2d at 143. 

 This Court has instructed the lower courts to carefully weigh seven 

factors set forth in the Restatement (Second) of Torts, § 895D, cmt. f: 

(1)  The nature and importance of the function that the officer is 

performing; 

 

(2)  The extent to which passing judgment on the exercise of 

discretion by the officer will amount necessarily to passing 

judgment by the court on the conduct of the coordinate branch of 

government; 

 

(3)  The extent to which the imposition of liability would impair 

the free exercise of her discretion by the officer; 

 

(4)  The extent to which the ultimate financial responsibility 

would fall on the officer; 

 

(5)  The likelihood that harm will result to members of the 

public if the action is taken; 
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(6)  The nature and seriousness of the type of harm that may be 

produced; and 

 

(7)  The availability of the injured party of other remedies and 

other forms of relief. 

 

King, 2007 S.D. 2, ¶11, 726 N.W.2d at 607; Wulf, 2003 S.D. 105, ¶20, 669 

N.W.2d at 142; Casazza v. State, 2000 S.D. 120, ¶12, 616 N.W.2d 872, 875; 

Kyllo, 535 N.W.2d at 898, 902 & n.9; Gasper, 450 N.W.2d at 230-32; Bego, 407 

N.W.2d at 807 & n.8; Schaub by Schaub v. Moerke, 338 N.W.2d 109, 111 (S.D. 

1983); Kringen v. Shea, 333 N.W.2d 445, 446 (S.D. 1983); Smith, 328 N.W.2d 

at 263; Kruger, 325 N.W.2d at 853; Leir, 325 N.W.2d at 848; Sioux Falls 

Const., 297 N.W.2d at 459. 

 As part of this analysis, this Court has made clear that lower courts 

“must weigh the consequence immunity has on effective government with the 

potential to harm individuals.”  King, 2007 S.D. 2, ¶13, 726 N.W.2d at 608.  

Courts further must examine “the nature of the official’s duties, the extent to 

which the acts involve policy making or the exercise of professional expertise 

and judgment, and the likely consequences of withholding immunity.”  Wulf, 

2003 S.D. 105, ¶21, 669 N.W.2d at 143. 

 This Court also has held that “[i]n order to find a duty ‘ministerial,’ we 

must find a ‘governing rule or standard’ so clear or specific that it directs the 

government actor without calling upon the actor to ascertain how and when 

to implement that rule or standard.”  Truman, 2009 S.D. 8, ¶¶21-22, 762 

N.W.2d at 80-81. 
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 For example, an SDDOT employee making original determinations 

about designing highways and deciding where to place permanent signs at 

non-standard intersections is performing a discretionary duty that 

participates in the state’s policymaking authority, unless—and this is the 

key—those decisions are contrary to an existing policy, rule, or standard.  See 

Truman, 2009 S.D. 8, ¶¶ 23-32, 762 N.W.2d at 81-84. 

 In contrast, an SDDOT employee who disregards existing policies, 

rules, or standards regarding sanding in performing highway maintenance is 

not protected by sovereign immunity.  As this Court held in Wulf, and 

reaffirmed in Truman, a SDDOT policy “regarding the times and methods for 

sanding in a snowstorm, amounted to a virtual check-list with no discretion 

as to whether to do sanding, when to do it, or how to do it.”7  “Thus, the duties 

of the defendant DOT supervisors ‘may be defined and applied with relative 

ease,’ and were ministerial.”  Id. ¶31 (quoting Wulf, 2003 S.D. 105, ¶32, 669 

N.W.2d at 147). 

 Here, as the circuit court held, the governing standards adopted in 

SDDOT’s Standard Specifications and then incorporated into every project; 

                     

7 2009 S.D. 8, ¶31, 762 N.W.2d at 84.  The DOT policy recognized as imposing 

a ministerial duty in Wulf clearly involved some operational judgment, as it 

imposed “a requirement to use specified sand/salt/chemical mixtures and to 

continue sanding operations from 5:00 a.m. (in the morning) until 7:00 p.m. 

(in the evening) unless 1) the traffic is moving safely or 2) conditions become 

too hazardous for continued operations” and provided that “[t]he kind of 

material mixture to be used shall be determined by the Maintenance 

Supervisor to handle present and/or expected conditions.”  2003 S.D. 105, 669 

N.W.2d at 146 & n.2 (emphasis supplied). 
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the MUTCD incorporated both by statute and Specifications; the project plan 

documents; and universal industry standards reflected in the Hot-Mix 

Handbook used in SDDOT certification training, clearly required that tack 

coating should be sprayed only in an amount that could be covered that same 

day.  That determination was “easy to figure out,” made by simple math or 

visual observation while sitting in a truck.  (R. 3764 p.65).  Testimony from 

the tack coat truck driver proved the distance could be estimated within 

twenty feet. (R. 3813 p.12-13). 

 If, however, some unforeseen event occurred (such as equipment 

breakdown), safety measures were required including the mandatory posting 

of MUTCD W21-2 “Fresh Oil” signs and lowering the speed limit.  The same 

standards required Gates and Royalty to prevent construction equipment 

from tacking uncured tack coat onto the road surface that ultimately was 

opened for public travel.   

 These standards governed the conduct of the ministerial actors, the 

enforcement of which does not infringe upon the state’s policymaking 

authority in the slightest, and which may be applied with relative ease.  

Gates and Royalty had the specific, individual responsibility to ensure that 

these requirements were followed.  And when they are ignored, as happened 

here, it is no surprise that catastrophic consequences to the driving public 

may follow, as happened to Austin McGee on that fateful June morning more 

than four years ago.  Just as in Wulf, Gates and Royalty were required to 
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follow SDDOT policy and “they do not have discretion to ignore the standards 

or policies established by DOT.” 2003 S.D. 105, ¶32, 669 N.W.2d at 146-47. 

 In applying this Court’s seven-factor test and its decisions addressing 

this area, it becomes clear that the duties here were ministerial in the truest 

sense, in that they flowed from the disregard of “a policy already established 

… so that permitting state employees to be held liable for negligence in the 

performance of merely ministerial duties within the scope of their authority 

does not compromise the sovereignty of the state.”  King, 2007 S.D. 2, ¶11, 

726 N.W.2d at 607.  As this Court held in one of its seminal cases: 

Hash’s duty was to either protect contractor’s equipment by 

diverting the water, or to warn it that he was not doing so.  Can 

this duty be denominated a discretionary function?  We do not 

think so.  Under the various factors enumerated in the 

comments, too numerous to detail here, we do not find any that 

suggest that the decision to ignore the request to act in one 

manner or another to protect contractor’s property, or to permit 

it to do so itself, was in any manner an exercise of a 

discretionary function.  We therefore reverse the decision of the 

trial court. 

 

Sioux Falls Const., 297 N.W.2d at 459.  The circuit court correctly concluded 

that the same result should apply here, where the individual defendants had 

the duty to either ensure only as much tack coat was sprayed as could be 

covered that day or, failing that, to warn of the danger using the MUTCD 

W21-1 Fresh Oil signs.   

Interestingly, State v. Ruth, 68 N.W. at 190, our original “ministerial 

duties” case, also involved a ministerial duty that required an estimation.  As 

in the present case—where the standard specifications prohibited spraying 
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more tack coat than could be covered the same day and where an MUTCD 

W21-2 Fresh Oil sign was required where the surface treatment was left 

exposed—the public employee in Ruth “had no alternative but to act,” even 

though the operational aspects of performing that duty obviously required 

the exercise of judgment and discretion: 

In making the estimate, he was, of course, required to exercise 

judgment and discretion; but the law did not permit him to 

decide whether or not any estimate should be made within the 

time specified by the statute.  We think that, in failing to act at 

all, he disregarded a plain provision of the law, and failed to 

perform a merely ministerial duty.  It is the nature of the 

particular duty, and not the character of the office, which 

determines whether or not a duty is ministerial. 

 

Id. at 190-91; King, 2007 S.D. 2, ¶18, 726 N.W.2d at 609 (“once it is 

determined that the act should be performed, subsequent duties may be 

considered ministerial”). 

 In another earlier decision, this Court held that a public entity “acts 

judicially when it selects a plan for some public improvement, but as soon as 

it begins to carry out the plan, it acts ministerially and is bound to see that 

the work is done in a safe manner.”  Walters v. City of Carthage, 153 N.W. 

881, 882 (S.D. 1915); Leir, 325 N.W.2d at 850 (explaining that carrying out or 

administration of “preestablished standards is a routine, ministerial 

function”).  As set forth in one treatise:  

Conduct of governmental entities which amounts to an 

implementation of policy decisions concerning the construction 

and maintenance of highways typically is not discretionary. 

… 
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Other conduct of a ministerial or operational nature in 

constructing and maintaining highways includes— 

 

— resurfacing a highway once a decision to undertake such 

maintenance is made. 

 

— a decision not to place a sign warning of a road hazard. 

 

1 Civ. Actions Against State & Loc. Gov’t § 2.13 (emphasis supplied); see 

Snyder v. Curran Township, 657 N.E.2d 988, 993 (Ill. 1995); Mississippi 

Transp. Comm’n v. Adams, 197 So.3d 406, 412-13 (Miss. 2016) (holding for 

purposes of sovereign immunity that generally discretionary function with 

respect to placement of traffic control devices was rendered ministerial by 

MTC’s adoption of Red Book standard for road and bridge construction, which 

imposed ministerial, mandatory duty on MDOT to replace white edge lines 

that had been covered or removed during operations with temporary stripe 

before work was discontinued for day). 

 Simple requirements to inspect and ensure that no more tack coating 

is sprayed than is to be covered that same day and—if for some reason that 

duty is violated—to warn of the slick surface treatment using the required 

W21-2 Fresh Oil signs provide “readily ascertainable standards.”  It is also a 

simple matter for SDDOT to keep the contractor’s own trucks off the tack 

coat until it has set or “cured” as the Standard Specifications required. 

 The duty to ensure those requirements were followed was one to 

enforce policy, not make it.  It involved obedience to simple instructions and 

demanded no special judgment, discretion, or skill.  “Thus, the duties of the 
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defendant DOT supervisors ‘may be defined and applied with relative ease,’ 

and were ministerial.”  Truman, 2009 S.D. 8, ¶31, 762 N.W.2d at 84. 

 Because the circuit court correctly applied this Court’s governing 

precedent in holding the duties owed by defendants were ministerial in 

nature and involved carrying out pre-established policies, specifications, and 

standards, they are not covered by sovereign immunity.  Whether these 

defendants should be held liable for the injuries, damage, and detriment 

caused to Austin McGee by ignoring or negligently violating those ministerial 

duties is a matter for the jury. 

CONCLUSION 

WHEREFORE, Appellee Austin McGee respectfully requests that this 

Honorable Court affirm the order denying the motion for summary judgment. 

Respectfully submitted this 18th day of July, 2022.  
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Argument 

 Appellants South Dakota Department of Transportation (“DOT”), Kent Gates, 

and Kris Royalty asked this Court to reverse the circuit court’s denial of their motion for 

summary judgment.1  DOT argued that summary judgment was appropriate on the merits 

because its duty to maintain highways is defined by statute, and neither McGee nor the 

circuit court identified an applicable statutory duty.  (Appellants’ Br. at 11–15.)  DOT 

further explained that McGee cannot premise a negligence claim on the alleged breach of 

DOT’s contract with Spencer Quarries.  (Id. at 15–17.)  DOT also argued that summary 

judgment was appropriate based on sovereign immunity because the provisions on which 

McGee relies—DOT’s Standard Specifications § 330.3(E), the Federal Highway 

Administration’s Manual on Uniform Traffic Control Devices (“MUTCD”) § 6F.34, and 

the Hot Mix Handbook pages 128–29 (collectively, “disputed provisions”)—address 

discretionary acts, not ministerial ones.  (Id. at 18–28.)  DOT examined the text of each 

of these disputed provisions and demonstrated that none of them require compulsory 

results triggered by fixed, designated facts. 

 McGee responds that DOT did not raise its duty argument below.  (Appellee’s Br. 

at 21–22.)  He also argues—for the first time—that the common law provides the 

standard of care for his claims against Gates and Royalty.  (Id. at 22–28.)  He also cites 

statutes for the first time, claiming DOT owed him a duty under SDCL §§ 31-28-6 

and -11.  (Id. at 28–30.)  McGee denies seeking damages as a third-party beneficiary.  

(Id. at 30–31.)  And finally—without examining the text of the disputed provisions—

McGee argues that they establish ministerial acts.  (Id. at 32–40.) 

                                                 
1  References in this brief to “DOT” include its employees unless indicated otherwise. 
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 As discussed below, there are several problems with McGee’s response.  Most 

importantly, McGee cites this Court’s definition of ministerial act discussed in Truman v. 

Griese, 2009 S.D. 8, 762 N.W.2d 75, as well as commentary from the Restatement 

(Second) of Torts § 895D cmt. f (Am. Law Inst. 1979) discussed in King v. Landguth, 

2007 S.D. 2, 726 N.W.2d 603, but does not apply either to the disputed provisions.  

McGee fails even to mention—let alone respond to—DOT’s arguments that the 

definition of ministerial act discussed in Truman controls or that under either approach, 

the disputed provisions do not establish ministerial acts.  Regarding duty, McGee’s claim 

that DOT failed to raise its statutory-duty argument below is not supported by the record.  

Instead, McGee is precluded from now relying on statutory or common-law duties when 

he failed to plead them below; in fact, McGee disclaimed them.  Regardless, McGee 

cannot premise a negligence claim against Gates and Royalty on the common law.  And 

the statutes McGee now cites do not establish ministerial duties. 

1. The disputed provisions do not establish ministerial acts. 

 The most significant omission from McGee’s brief is any analysis of or attention 

to the actual text of Standard Specifications § 330.3(E), MUTCD § 6F.34, or Hot Mix 

Handbook pages 128–29, which McGee cited below and on which the circuit court based 

its opinion.  McGee never cites these provisions—let alone quotes them—in the eight 

pages he dedicates to this issue.  (Appellee’s Br. at 32–40.)  Instead, McGee makes the 

conclusory assertions that “the standard specifications prohibited spraying more tack coat 

than could be covered the same day,” that a “Fresh Oil sign was required where the 

surface treatment was left exposed,” and that “safety measures” required “lowering the 

speed limit.”  (Id. at 35–37.) 
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 These documents simply do not say what McGee claims, and they do not establish 

ministerial acts under either this Court’s definition discussed in Truman or under the 

seven factors taken from Restatement (Second) of Torts and discussed in King. 

a. McGee does not apply Truman’s definition of ministerial act to 

the actual text of the disputed provisions. 

 As previously argued, this Court has long “defined a ministerial duty as a narrow 

one.”  Truman, 2009 S.D. 8, ¶ 19, 762 N.W.2d at 80.  An act or duty is ministerial if and 

only if it clearly defines a “compulsory response” triggered by “fixed designated facts.”  

Id. ¶ 21, 762 N.W.2d at 80–81.  The actual text of the disputed provisions—rather than 

McGee’s loose and inaccurate paraphrasing—does not meet this definition. 

 McGee’s claim that “the standard specifications prohibited spraying more tack 

coat than could be covered the same day” (Appellee’s Br. at 35) contradicts the language 

of the specifications.  This claim derives from Standard Specifications § 330.3(E), which 

states:  

Tack application ahead of mat laydown shall be limited by job conditions 

and shall not exceed the amount estimated for the current day’s operation 

unless ordered or allowed by the Engineer.  Tacked areas, which become 

unsatisfactory as a result of traffic, weather, or other conditions, shall be 

retacked.  Required retacking which is not the fault of the Contractor will 

be paid for at the contract unit price for tack asphalt. 

(Appellants’ Br. App. at 54; SR R1 at 2313 (emphasis added).)  By its plain terms, 

§ 330.3(E) limits application of tack coat to the estimated—not the actual—mat laydown 

for the day, which implies that some exposed tack is permissible.  More importantly, it 

explicitly gives DOT discretion to permit the contractor to exceed even the estimated mat 

laydown.  And § 330.3(E)’s requirement that “[t]acked areas, which become 
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unsatisfactory as a result of traffic …, shall be retacked” (emphasis added) clearly 

contemplates traffic on exposed tack. 

 Moreover, § 330.3(E) contains no “compulsory result” beyond the contractor’s 

obligation to retack.  It does not say, for example: “if there is exposed tack, then DOT 

must reroute traffic”; or “if there is exposed tack, then DOT must reduce the speed limit”; 

or “if there is exposed tack, then DOT must post a warning”; or “if there is exposed tack, 

then DOT must apply sand.”  In short, § 330.3(E) is not a safety provision; it is an 

economic provision that attempts to limit the amount of wasted tack and allocates the 

expense of retacking between DOT and a contractor.  So § 330.3(E) does not say what 

McGee wants it to say—it neither prohibits a contractor or DOT from permitting traffic 

on exposed tack, nor does it require any safety measures when tack is left exposed.  It 

contains neither the compulsory result nor the specific trigger that McGee claims. 

 McGee’s claim that a “Fresh Oil sign was required where the surface treatment 

was left exposed” (Appellee’s Br. at 37) is also unsupported.  This claim derives from 

MUTCD § 6F.34, which states:  

The FRESH OIL (TAR) (W21-2) sign … should be used to warn road users 

of the surface treatment. 

(Appellants’ Br. App. at 66.)  This section plainly refers to fresh oil.  McGee, like the 

circuit court, has not identified any provision defining this term, nor has he offered any 

argument or authority suggesting the word fresh should be understood in any way other 

than its ordinary meaning of “new” or “recent.”  As explained in DOT’s brief, tack is an 

emulsified oil that is wet when freshly applied but “breaks” when the solvents and water 

in the oil evaporate, leaving a hard, dehydrated surface.  (Appellants’ Br. at 3.)  Dried, 

day-old tack is by definition not fresh oil.  There is no dispute the tack applied by 
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Spencer Quarries on June 29, 2018, cured long before McGee encountered it the next 

day.  Because the tack was not “fresh,” the circumstances do not fall within the “fixed 

designated facts” described in § 6F.34, and that section’s “compulsory result” of erecting 

a “fresh oil” sign was not triggered.  Neither McGee nor the circuit court identified any 

document in the record that links the provision to driving on broken tack.   

 Finally, McGee’s claim that “safety measures” required “lowering the speed 

limit” (Appellee’s Br. at 36) is baseless.  This claim derives from the Hot Mix 

Handbook—which is not incorporated into DOT’s contract with Spencer Quarries.  The 

Hot Mix Handbook states, in part:  

[I]f traffic must travel over the tack coat before the overlay is placed, a light 

layer of sand can be spread on top of the tack coat to prevent its pickup by 

traffic.… 

… Depending on the amount of residual asphalt cement on the 

pavement surface and environmental conditions, the level of friction 

available for traffic at the pavement surface may be greatly reduced by the 

presence of the tack coat material.  The excess tack will also be thrown on 

vehicles, creating a major public relations problem.  In addition to lowering 

the posted speed limits, it may be advisable to apply sand to the tacked 

surface as discussed above. 

… 

 Tack coat should not be left exposed to traffic.  If doing so is 

necessary, proper precautions, such as reducing the posted speed limit on 

the roadway and sanding the surface, should be taken. 

(Appellants’ Br. App. at 62–63 (emphasis added).)  Because it is impossible for dried, 

hardened tack to “be thrown on vehicles,” this portion of the Hot Mix Handbook (like the 

“fresh oil” sign discussed above) could refer only to wet, freshly applied tack and not to 

dried, hardened tack.  And while sanding wet, freshly applied tack “may” dry it out and 

increase friction, as this excerpt suggests, applying sand to a dried, hardened surface 

would have the opposite effect.  (SR R1 at 3905.)  So even if the Hot Mix Handbook had 
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been incorporated into DOT’s contract with Spencer Quarries, the tack McGee 

encountered was not “fresh,” and so the circumstances do not fall within the triggering 

facts described in the Hot Mix Handbook either. 

 Moreover, this excerpt from the Hot Mix Handbook contains no compulsory 

result.  Words like can, may, or even should indicate permissive or advisory action but 

not mandatory action.  As the circuit court’s own language makes clear, the Hot Mix 

Handbook merely “discourages” driving on tack and “suggests” possible responses.  

(Appellants’ Br. App. at 14; SR R2 at 626 (emphasis added).)  It does not prohibit 

driving on tack or require reduced speed, erected signs, or sanding.  Like Standard 

Specification § 330.3(E), the Hot Mix Handbook does not say what McGee wants it to 

say.  Because it neither prohibits driving on dried, hardened tack nor requires safety 

measures when such tack is left exposed, it contains neither a compulsory result nor the 

fixed, designated facts that would trigger such result. 

 The disputed provisions, which McGee cited below and on which the circuit court 

based its opinion, do not describe ministerial acts because none of them clearly defines a 

compulsory result triggered by fixed, designated facts.  McGee did not respond to these 

arguments. 

b. McGee does not apply the Restatement factors to the disputed 

provisions. 

 As previously argued, the circuit court did not analyze whether the disputed 

provisions establish compulsory responses triggered by fixed, designated facts.  Instead, 

the court focused on seven factors that originated in the Restatement (Second) of Torts 

§ 895D cmt. f and were discussed in King:  

(1) The nature and importance of the function the officer is performing; 
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(2) The extent to which passing judgment on the exercise of discretion by 

the officer will amount necessarily to passing judgment by the court on the 

conduct of a coordinate branch of government; 

(3) The extent to which the imposition of liability would impair the free 

exercise of his discretion by the officer; 

(4) The extent to which the ultimate financial responsibility will fall on the 

officer; 

(5) The likelihood that harm will result to members of the public if the 

action is taken; 

(6) The nature and seriousness of the type of harm that may be produced; 

(7) The availability to the injured party of other remedies and other forms 

of relief. 

King, 2007 S.D. 2, ¶ 11, 726 N.W.2d at 607 (quoting Wulf v. Senst, 2003 S.D. 105, ¶ 20, 

669 N.W.2d 135, 143).  McGee cites these seven factors but does not apply them.2 

 DOT explained that the foregoing factors only support the conclusion that the acts 

at issue were discretionary rather than ministerial.  (Appellants’ Br. at 27–28 & n.12.)  

First, overseeing the repair and maintenance of South Dakota’s highways is an important 

task.  Second, the decisions whether to permit the public to travel on dried tack and 

whether to post signs or reduce speed are decisions that require technical expertise that a 

reviewing court does not possess.  Third and fourth, ultimate financial responsibility 

                                                 
2  DOT explained that these seven factors are not the controlling standard for determining 

whether an act is ministerial.  (Appellants’ Br. at 26–27 & n.11.)  They appeared as 

background information in some of this Court’s sovereign-immunity cases between 1982 

and 2007.  See King, 2007 S.D. 2, ¶ 11, 726 N.W.2d at 607 (last mention); Hansen v. S.D. 

Dep’t of Transp., 1998 S.D. 109, 584 N.W.2d 881 (no mention); Nat’l Bank of S.D. v. 

Leir, 325 N.W.2d 845, 848 (S.D. 1982) (first mention).  The cases that mentioned the 

factors tended not to apply them.  See Wulf, 2003 S.D. 105 ¶¶ 20, 26, 669 N.W.2d 

at 142–43.  Not even King applied these factors.  King, 2007 S.D. 2, ¶¶ 12–21, 

726 N.W.2d at 607–10.  Since 2007, the Court’s cases simply apply the traditional 

definition of ministerial act discussed in Truman (i.e., whether there is a compulsory 

result triggered by fixed, designated facts), see, e.g., Adrian v. Vonk, 2011 S.D. 84, ¶ 14, 

807 N.W.2d 119, 124; Truman, 2009 S.D. 8, ¶ 22, 762 N.W.2d at 81.  McGee did not 

respond to these arguments. 
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would fall on DOT, which would necessarily have to impair the free exercise of its 

employees’ discretion in similar circumstances or face further liability.  Fifth and sixth, 

although McGee suffered serious injuries, there is no evidence in the record that 

accidents like McGee’s are common or that his injuries are typical.  And seventh, McGee 

has other, presumably substantial remedies because he already settled with Spencer 

Quarries and its insurer—a fact the circuit court refused to consider, and which McGee 

continues to ignore.  McGee did not respond to these arguments. 

 McGee does not apply Truman’s definition of ministerial act to the text of the 

disputed provisions; he does not even apply King’s seven factors; and he does not 

respond to any of DOT’s arguments on these issues.  This is a sufficient basis for 

reversal. 

2. McGee did not plead an actionable duty. 

 McGee’s complaint is premised entirely on the alleged breach of DOT’s contract 

with Spencer Quarries.  The complaint does not allege a duty based in the common law 

or statute.  Even so, McGee now argues that the common law provides the standard of 

care for his negligence claim against Gates and Royalty.  He now argues that SDCL §§ 

31-28-6 and -11 imposed a statutory duty on DOT to place “fresh oil” signs.  He also now 

argues that DOT has waived its arguments based on duty.  (Appellee’s Br. at 21-22.)   

 DOT is not precluded from arguing that McGee failed to plead an actionable duty; 

rather, it is McGee who is precluded from now relying on common-law and statutory 

duties.  But even if he is permitted to raise these arguments now, neither the common law 

nor the cited statutes establish a duty here. 
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a. DOT is not precluded from arguing that its duty to maintain 

highways can be defined only by statute. 

 DOT argued that its duty to maintain highways can be defined only by statute and 

that neither the circuit court nor McGee identified an applicable statutory duty on which 

to premise a negligence claim.  McGee claims this “is a new argument made for the first 

time on appeal[.]”  (Appellee’s Br. at 22.) 

 McGee overlooks that DOT’s argument is a direct response to the circuit court’s 

erroneous, sua sponte holding that DOT’s duty with respect to highway maintenance can 

be defined by the common law.  McGee never pleaded a common-law duty and instead 

maintained it was “DOT specifications that created ministerial duties for the [DOT].”  

(Appellants’ Br. App. at 96; SR R1 at 739 (emphasis added).)  Nor did McGee 

subsequently argue to the court that the common law provided the applicable duty.  Even 

so, when DOT argued that McGee is not a beneficiary of its contract with Spencer 

Quarries, the court avoided the issue by arguing on McGee’s behalf that he can premise a 

negligence claim on the common law or industry standards.  This appeal is DOT’s chance 

to respond to the court’s reasoning.  Regardless, DOT did point out McGee’s failure to 

cite statutory authority as early as its initial motion to dismiss.  (SR R1 at 550 

(“Plaintiff’s First Amended Complaint … omits citations to any laws under which he 

alleges that State Defendants violated duties.”).)  The issue is not waived.  

b. McGee is precluded from relying on statutory or common law. 

 On appeal, and for the first time in this litigation, McGee cites statutory and 

common-law duties.  McGee concedes that his “amended complaint does not cite to 

SDCL 31-28-6 or 11[.]”  (Appellee’s Br. at 29.)  But he maintains that “those statutes 

clearly are encompassed by [the complaint’s] allegations that SDDOT, Gates, and 
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Royalty owed a duty to ensure use of ‘Fresh Oil’ temporary traffic control warning 

signs … to warn the public of the dangers of traveling on the exposed liquid asphalt 

surface treatment.”  (Id.) 

 McGee’s pleadings undermine his revisionist view of the complaint, which never 

mentions the common law or cites any statutory duty.  Instead, the complaint clearly 

identifies the provisions of DOT’s contract with Spencer Quarries as the sole source of 

the duties on which McGee premised his negligence claim.  McGee confirmed this view 

in subsequent pleadings by explicitly denying that he relied on any statute and by 

claiming it was “DOT specifications that created ministerial duties for the [DOT].”  

(Appellants’ Br. App. at 96; SR R1 at 739 (emphasis added).).  McGee maintained his 

theory through summary-judgment briefing—never claiming that the duty on which he 

premised his negligence claim derived from a statute or the common law. 

 As McGee acknowledges, a party cannot raise an argument for the first time on 

appeal.  Paweltski v. Paweltski, 2021 S.D. 52, ¶ 40, 964 N.W.2d 756, 768–69.  This rule 

should apply with extra force when that party not only fails to raise the argument before 

the circuit court but also explicitly disclaims it. 

c. Even if McGee were not precluded from citing the common 

law, it does not provide the standard of care for McGee’s 

claims against Gates and Royalty. 

 McGee argues that even if the Legislature abrogated a public entity’s common-

law duty of care, as explained in Hohm v. City of Rapid City, 2008 S.D. 65, 753 N.W.2d 

895, and Dohrman v. Lawrence County, 143 N.W.2d 865 (S.D. 1966), SDCL Title 31 

does not apply to his claims against Gates and Royalty individually.  (Appellee’s Br. 

at 23.)  He also argues that Title 31 applies only to damaged or defective roads and not to 
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maintenance.  (Id.)  Finally, relying primarily on Kyllo v. Panzer, 535 N.W.2d 896 (S.D. 

1995), McGee argues that “this Court has affirmed that public employees have the same 

common law duties regarding negligence as other persons and … that the affirmative 

defense of sovereign immunity does not protect state or public employees from tort 

liability for their negligent violation of ministerial duties.”  (Appellee’s Br. at 25.) 

 Importantly, McGee does not dispute that in an action against DOT itself—as 

opposed to Gates and Royalty—“the standard of care cannot be predicated on principles 

of common law negligence.”  Dohrman, 143 N.W.2d at 867. 

 Title 31 applies to McGee’s claim, which is really against DOT and not Gates or 

Royalty.  The complaint states that Gates and Royalty are each sued “as an employee of 

the South Dakota Department of Transportation”—not individually.  (Appellants’ Br. 

App. at 68; SR R1 at 297.)  The allegations against DOT incorporate the allegations 

against Gates and Royalty.  (Id. at 80; SR R1 at 309.)  McGee alleged that “DOT, through 

its agents, owed Plaintiff” a duty and that “DOT, through its agents, breached” that duty.  

(Id. (emphasis added).)  And SDCL §§ 31-28-6 and -11, the only statutes McGee relies 

on, explicitly apply to DOT’s officers.  Moreover, it is absurd to suggest the duty in a 

negligence claim against DOT’s employees would be defined by the common law but the 

duty in a negligence claim against DOT itself—based on the same conduct of its 

employees—would be defined by Title 31.  This is especially true considering the State 

has not waived sovereign immunity for itself.3  If McGee were correct, it would mean 

that Title 31 defines DOT’s duty only in cases that are barred by sovereign immunity. 

                                                 
3  The PEPL fund coverage document covers only public employees, not the State. 
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 McGee’s argument that the statutory duties found in Title 31 apply only to 

damaged or defective roads is misguided.  In 1915, the Legislature “design[ed] a 

complete scheme of responsibility and liability for highway maintenance such that its 

requirements should be the only ones that were obligatory.”  Hohm, 2008 S.D. 65, ¶ 17, 

753 N.W.2d at 904.  That statutory scheme included a duty to render highways “safe, 

passable and free from danger[.]”  Id. ¶ 10, 753 N.W.2d at 901.  But in 1939, the 

Legislature “removed the broad duty … to keep public highways safe and free from 

danger, retaining only the limited duty to guard and repair highways that were destroyed 

or out of repair.”  Id. ¶ 12, 753 N.W.2d at 902.  This change did not restore common-law 

negligence principles to highway maintenance; rather, it further “narrowed the scope of 

[a public entity’s] liability for negligence in highway maintenance.”  Id.  In other words, 

the common law does not supply the standard of care for highway maintenance like 

resurfacing a worn highway—not even if McGee refers to it as an “operational activity.”  

(Appellee’s Br. at 23.) 

 The conclusion that McGee cannot rely on the common law to supply the 

standard of care for his negligence claim is not changed by the litany of cases McGee 

cites for the general proposition that “sovereign immunity cannot constitutionally shield 

state employees performing ministerial acts from liability for negligence[.]”  (Appellee’s 

Br. at 25 (quoting Ritter v. Johnson, 465 N.W.2d 196, 198 n.3 (S.D. 1991).)  This claim 

is unobjectionable but inapposite.  Different actions have different standards of care, and 

the fact that the common law provides the standard of care for a public employee’s 

operating a motor vehicle, see Kyllo, 535 N.W.2d at 903; Smith v. Greek, 328 N.W.2d 

261, 262–63 (S.D. 1982), does not imply that the common law also provides the standard 
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of care for a public employee’s maintenance of a highway—especially considering this 

Court’s conclusions to the contrary.  E.g., Hohm, 2008 S.D. 65, ¶ 17, 753 N.W.2d at 904, 

Dohrman, 143 N.W.2d at 867.  DOT does not argue that its employees are immune from 

all negligence claims; it argues that its duty to maintain highways is defined solely—if at 

all—by statute.4  And as discussed above, McGee’s claim is indeed one against DOT—

not Gates and Royalty individually.  Therefore, “the standard of care cannot be 

predicated on principles of common law negligence.”  Dohrman, 143 N.W.2d at 867.5 

d. Even if McGee were not precluded from citing statutory 

authority, SDCL §§ 31-28-6 and -11 do not create ministerial 

duties. 

 McGee argues that SDCL §§ 31-28-6 and -11 create ministerial duties.  The 

former imposes a duty on the entity charged with repairing a public highway to “erect 

and maintain at points in conformity with standard uniform traffic control practices on 

each side of any . . . point of danger on such highway . . . a substantial and conspicuous 

                                                 
4  McGee argues that “[s]hould this Court elect to carve out some sort of blanket 

‘highway construction and maintenance’ exception . . . any such fundamental change in 

the liability of state employees . . . [should] be prospective only[.]”  (Appellee’s Br. 

at 28.)  Such exception is neither requested nor necessary; the Court need only 

acknowledge that Hohm unequivocally recognized that the Legislature statutorily defined 

a public entity’s duty to maintain highways over a century ago.  2008 S.D. 65, ¶ 17, 

753 N.W.2d at 904. 

 
5  McGee faults DOT for not addressing Kyllo and Smith on the issue of duty.  

(Appellee’s Br. at 26–27.)  This criticism is puzzling because neither Kyllo nor Smith 

involve a public entity’s duty to maintain highways.  Kyllo held that driving a motor 

vehicle is a ministerial act and that a public employee owes “the same duty of care to 

drive safely as any other driver not so employed.”  535 N.W.2d at 903 (emphasis added).  

And Smith—a three-vote, four-paragraph opinion—also involved a simple traffic 

accident.  328 N.W.2d at 262.  That opinion does not mention the word duty.  The Court 

reversed and remanded solely because the court below did not consider whether the act at 

issue was discretionary or ministerial.  Id. at 263.  Neither case holds that a public 

entity’s duty to maintain highways is defined by the common law rather than statute. 
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warning sign.”  SDCL § 31-28-6.  This Court has held that “the only ministerial duties 

that arise under SDCL § 31–28–6 … are found in ‘standard uniform traffic control 

practices.’”  Truman, 2009 S.D. 8, ¶ 28 n.10, 762 N.W.2d at 83 n.10.  Similarly, SDCL § 

31-28-11 requires that any “informational regulatory warning sign” installed on a road 

constructed with federal aid “conform to uniform national signing standards.”  If a 

plaintiff fails to identify a standard that meets the definition of ministerial act, qualified 

immunity applies.  See Truman, 2009 S.D. 8, ¶ 40, 762 N.W.2d at 87. 

 McGee has failed to identify an applicable standard.  He claims that he “has 

identified specific MUTCD provisions, combined with the specifications and plan sheets, 

which required the W21-2 Fresh Oil signs, rendering the duty to comply ministerial in 

nature.”  (Appellee’s Br. at 29–30 (emphasis removed).)  But the only provision he cites 

is MUTCD § 6F.34.  So even if McGee is permitted to cite statutory authority for the first 

time on appeal, his argument still depends on his non sequitur that if MUTCD § 6F.34 

requires a sign for oil that is fresh, it also requires a sign for oil that is not fresh.  This 

argument fails for the reasons explained above. 

e. McGee cannot premise his negligence claim on the alleged 

breach of DOT’s contract with Spencer Quarries. 

 DOT has argued from the beginning that McGee’s attempt to premise a 

“negligence” claim on DOT’s alleged failure to perform duties arising from its contract 

with Spencer Quarries is simply an attempt to seek “damages for breach of contract as a 

third-party beneficiary.”  Sisney v. State, 2008 S.D. 71, ¶ 1, 754 N.W.2d 639, 641.  DOT 

recounted the content of McGee’s complaint and explained that McGee alleged a breach 

of elements of DOT’s contract with Spencer Quarries but not a breach of a legal duty 

independent of that contract.  (Appellants’ Br. at 15–17.)  According to McGee’s 
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complaint, DOT was negligent by not stopping Spencer Quarries’s negligence, and 

McGee measures Spencer Quarries’s negligence by the disputed provisions, which only 

applied to Spencer Quarries because of its contract with DOT.  So McGee’s claim against 

DOT relies on DOT’s contract with Spencer Quarries.  McGee did not respond to these 

arguments. 

 On appeal, McGee acknowledges that he “does not have any breach of contract 

claim against Gates, Royalty, or the SDDOT.”  (Appellee’s Br. at 31.)  But he insists that  

[h]e has negligence claims based on SDCL 20-9-1 and 21-1-1, and the 

common law, for their breach of ministerial duties owed as the result of 

requirements imposed by statute, mandatory policies formally adopted by 

SDDOT in Standard Specifications independent of any particular contract, 

and the MUTCD. 

(Id.)  This may be McGee’s theory on appeal, but it is not what was argued below.  

Regardless, these claims fail for the reasons discussed above.  McGee actually disclaimed 

any statutory duty.  McGee has not explained how the disputed provisions are applicable 

independent of the contract.  And he has not demonstrated that the disputed provisions 

establish ministerial acts—he simply assumes that they do.  Thus, McGee has alleged 

breach of “elements of the contract[,]” not “breach of a legal duty independent of 

contract[.]”  Knecht v. Evridge, 2020 S.D. 9, ¶ 60, 940 N.W.2d 318, 335. 

Conclusion 

 McGee’s brief does nothing to rehabilitate the circuit court’s decision.  The 

disputed provisions do not establish ministerial acts under Truman because none of them 

have compulsory results triggered by fixed, designated facts.  Like the circuit court, 

McGee did not examine the actual text of the disputed provisions, nor did he respond to 

DOT’s analysis of those provisions.  McGee did not even apply the Restatement factors, 
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which also indicate that the acts complained of were not ministerial.  Because the 

disputed provisions do not establish ministerial acts, sovereign immunity has not been 

waived, and summary judgment is appropriate. 

 Alternatively, summary judgment is also appropriate on the merits because 

DOT’s duty to maintain highways can be defined only by statute, and neither the circuit 

court nor McGee identified an applicable statutory duty below.  The court erred in 

holding that the common law and industry standards can supply the duty for McGee’s 

“negligence” claim.  McGee never argued that below, and he is precluded from doing so 

now on appeal to support the court’s sua sponte holding.  Regardless, McGee’s claim is 

solely against DOT, not its employees individually, and McGee acknowledges that 

DOT’s duty to maintain highways cannot be premised on the common law.  The statutes 

that McGee now cites—after disclaiming reliance on statutory authority below—do not 

establish ministerial duties.  In the end, McGee’s claim is either the tort of negligence 

without an actionable duty, or breach of contract as a third-party beneficiary.  Either way, 

his claim fails, and summary judgment is also appropriate on the merits. 

 DOT asks this Court to reverse the circuit court’s order denying summary 

judgment and to direct the court to enter summary judgment in DOT’s favor. 
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