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Jurisdictional Statement

The South Dakota Department of Transportation (DOT), Kent Gates, and Kris
Royalty appeal from the circuit court’s Memorandum Decision dated January 23, 2022
(App. at 01-18; SR R2 at 613), which incorporated the court’s Memorandum Decision of
July 31, 2020 (App. at 21-42; SR R1 at 1507), and the court’s subsequent order of
January 25, 2022 (App. at 19-20; SR R2 at 631), denying their motion for summary
judgment. On February 9, 2022, the DOT, Gates, and Royalty filed a petition for
discretionary appeal under SDCL 8§ 15-26A-13 and -14, which this Court granted by
order of March 17, 2022. (SR R2 at 675.)

Statement of Legal Issues

1. This Court has long held that a public entity’s duty to maintain a highway is
defined by statute, not the common law, but neither McGee nor the circuit court
identified a statute creating an applicable duty in this case. Instead, the circuit
court held that the DOT owed a duty of care based on three documents (a
Standard Specification, the Hot Mix Handbook, and the Manual on Uniform
Traffic Control Design), two of which were incorporated into the contract
between DOT and Spencer Quarries. Do these documents create a duty of care
owed by DOT on which McGee, a non-party to the contract between Spencer
Quarries and the DOT, can premise a negligence claim?

Hohm v. City of Rapid City, 2008 S.D. 65, 753 N.W.2d 895
Dohrman v. Lawrence County, 143 N.W.2d 865 (S.D. 1966)
Sisney v. State, 2008 S.D. 71,754 N.W.2d 639

2. A ministerial act envisions direct adherence to a government rule or standard with
a compulsory result, and is performed in a prescribed manner without the exercise
of judgment or discretion. Are the acts of estimating the amount of tack to apply
during a road-construction project, allowing traffic to drive on broken tack, and
not placing warning signs, reduced-speed signs, or sand on broken tack
ministerial or discretionary?

Truman v. Griese, 2009 S.D. 8, 762 N.W.2d 75

Waulf v. Senst, 2003 S.D. 105, 669 N.W.2d 135
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Statement of the Case

On June 30, 2018, while driving on a segment of Highway 45 that was being
resurfaced north of Platte, South Dakota, Austin McGee lost control and rolled his
vehicle. McGee suffered serious injuries including permanent paraplegia. On October 2,
2018, McGee filed a negligence claim against the resurfacing contractor, Spencer
Quarries Inc., alleging that the contractor negligently left exposed tack coat on the
highway without posting proper warnings. (SR R1 at 2.) On January 27, 2020, after
discovery, McGee filed an amended complaint adding the South Dakota Department of
Transportation (DOT) and its employees Jay Peppel, Kent Gates, and Kris Royalty as
additional defendants and alleging that the DOT was negligent in failing to identify and
correct Spencer Quarries’s negligence.® (App. at 68, 80-81; SR R1 at 297, 309-10.)

The DOT and its employees filed a joint answer on February 11, 2020, in which
they denied liability and asserted sovereign immunity. (SR R1 at 317.) The DOT filed a
motion to dismiss on May 5, 2020. (Id. at 541.) The circuit court, the Honorable Bruce
V. Anderson, entered a memorandum decision on July 31, 2020, (id. at 1507) and a
revised decision on September 29, 2020 (App. at 21-42; SR R1 at 1591). The court
granted the motion as to Peppel; denied the motion as to the DOT, Gates, and Royalty;
but preserved the DOT’s right to renew its arguments in a later motion for summary

judgment. (App. at 40; SR R1 at 1526.) 2

! For ease of reading, references in this brief to “the DOT” include the DOT’s employees
unless indicated otherwise.

2 The circuit court’s initial memorandum decision mistakenly granted the motion to

dismiss as to Gates instead of Peppel. (SR R1 at 1507.) The revised opinion corrected
the error. (App. at 21-42; SR R1 at 1591.)
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Following further discovery, the DOT filed a motion for summary judgment on
December 29, 2020, renewing its arguments that it was not liable for, and had immunity
from, McGee’s claim. (SR R1 at 2012.) The circuit court granted McGee more time
under SDCL § 15-6-56(f) to conduct additional discovery before responding to the
motion. (SR R2 at 213.) After a hearing and supplemental briefing, the court entered a
memorandum decision on January 23, 2022, which incorporated by reference its July 31,
2020 memorandum decision and denied the DOT’s motion for summary judgment.
(App. at 01-18; SR R2 at 613.)

On January 25, 2022, the DOT petitioned this Court under SDCL 8§ 15-26A-13
and -14 for permission to file an intermediate appeal, which the Court granted on
March 17, 2022. (SR R2 at 675.)

Statement of the Facts

In October of 2017, the DOT entered into a contract with Spencer Quarries for the
resurfacing of a segment of Highway 45 in Brule and Charles Mix Counties. (SR R1
at 2044.) The contract incorporated by reference the DOT’s Standard Specifications for
Roads and Bridges. (Id. at 2052.) The Standard Specifications, in turn, incorporated by
reference portions of the Federal Highway Administration’s Manual on Uniform Traffic
Control Devices (MUTCD). (ld. at 2141.)

The DOT assigned area engineer Jay Peppel to oversee the contract. (App. at 03;
SR R2 at 615.) Peppel assigned DOT employee Kent Gates to supervise the project and
ensure its compliance with the contract specifications. (Id.) Assisting Gates were a lab
technician (who is not a party in this action) and a road technician, Kris Royalty, who

inspected Spencer Quarries’ work daily. (1d.) Gates had over 30 years of experience
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with the DOT (SR R1 at 4015-16), and Royalty nearly 20 years (id. at 4029), but neither
have held engineering degrees. (App. at 03; SR R2 at 615.)

At issue is only one part of the process of resurfacing a highway—application of
the “tack coat.” (App. at 04; SR R2 at 616.) Tack is an emulsified oil that acts as an
adhesive when applied between layers of asphalt. (Id.) As an emulsion, tack is wet when
applied but eventually will “break” when the solvents and water in the oil evaporate,
leaving a hard, dehydrated surface on which vehicles can be driven. (Id.) The tack coat
sprayed on Highway 45 did not contain sand or aggregate. (Id.) After the tack breaks, a
layer of hot-mix asphalt is applied. (I1d.)

Typically, the DOT and a contractor work together to estimate the amount of
asphalt that will be paved on a given day. (SR R1 at 4031.) After estimating, the
contractor will spray one-half to one mile of tack at a time. (Id.) After the tack breaks, a
layer of asphalt is applied, and the process is repeated, frequently several times each day.
(Id.) Standard Specifications § 330.3(E) restricts the amount of tack a contractor can
apply ahead of paving without permission:

Tack application ahead of mat laydown shall be limited by job conditions

and shall not exceed the amount estimated for the current day’s operation

unless ordered or allowed by the Engineer. Tacked areas, which become

unsatisfactory as a result of traffic, weather, or other conditions, shall be
retacked. Required retacking which is not the fault of the Contractor will

be paid for at the contract unit price for tack asphalt.

(App. at 54; SR R1 at 2313.)

During daily operations, Spencer Quarries would close the lane under

construction. (App. at 06; SR R2 at 614.) Flaggers and pilot cars would guide traffic

around the construction zone. (ld.) But when the work day ended, flaggers were

dismissed and the road opened, permitting the public to drive on any broken tack that had
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not been paved over. (Id.) The DOT allows traffic to drive on broken tack. (See SR R1
at 4013.)

On June 29, 2018, Spencer Quarries concluded its operations for the day with
about 1,400 feet of exposed, broken tack remaining. (App. at 02; SR R2 at 614.) The
next morning, around 9:00 a.m., McGee and his brother were traveling in a 2005 Ford
F-250 on Highway 45, north of Platte, South Dakota, when McGee lost control of his
truck. (Id.) McGee alleged that he was not intoxicated or distracted but that the road was
wet from light precipitation. (App. at 74; SR R1 at 303.) The vehicle rolled, and McGee
suffered serious injuries, including permanent paraplegia. (I1d.)

The Complaint

On October 2, 2018, McGee filed a negligence claim against Spencer Quarries,
alleging that the contractor left exposed tack without posting proper warnings. (SR R1
at 2.) On January 27, 2020, McGee amended his complaint, adding the DOT, Peppel,
Gates, and Royalty as additional defendants. (App. at 68-83; SR R1 at 297.) McGee
alleged that the DOT was negligent in failing to identify and correct Spencer Quarries’s
negligence. (App. at 71-72; SR R1 at 309-10.) McGee did not allege that the DOT
owed him a statutory duty of care. Instead, McGee premised his negligence claim on the
provisions of the Standard Specifications incorporated into the DOT’s contract with
Spencer Quarries. (App. at 62-63; SR R1 at 301-02.)

McGee first cited Standard Specifications 8 4.5, which requires “[t]he Contractor
[to] keep the portion of the project used by public traffic in a condition that will
adequately and safely accommodate traffic.” (App. at 57-58; SR R1 at 2165-66.)

According to McGee, broken tack is slippery. (App. at 63; SR R1 at 302.) McGee
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argued that Spencer Quarries violated § 4.5 by “over spray[ing] tack coat” and by
permitting the public to travel on the broken tack without “remediating the slippery
condition, erecting signs warning of the slippery condition, or seeking and/or posting a
lower speed limit through the tack-coated area.” (1d.)

McGee’s claim against the DOT was premised on Standard Specifications § 5.15,
which states:

If the Contractor does not comply with the provisions of Section 4.5 or 5.14,

the Engineer will notify the Contractor of such noncompliance. If the

Contractor fails to remedy unsatisfactory maintenance within 24 hours after

receipt of notice, the Engineer will proceed to maintain the project, and will

deduct the entire cost of this maintenance from monies due or to become

due the Contractor.
(App. at 60-61; SR R1 at 2176-77.) McGee also relied on Standard Specifications § 5.9,
which gives the area engineer “immediate and responsible charge of engineering details
and administration of the construction project. The Area Engineer has the authority to
reject defective work, and to suspend work being improperly performed.” (App. at 59;
SR R1at 2174.) In essence, McGee argued that Spencer Quarries was negligent and that
the DOT was negligent by not stopping Spencer Quarries from being negligent.

Motion to Dismiss

The DOT filed a motion to dismiss on May 5, 2020. (SR R1 at 541.) The DOT
argued that McGee failed to cite any statute creating a legal duty owed to McGee. (ld.
at 550.) The DOT also argued that sovereign immunity barred McGee’s claims because
the acts he complained of related to the design or engineering of a highway or were

otherwise discretionary rather than ministerial acts. (Id. at 545-53.) The DOT pointed

out that even though McGee failed to identify a statutory duty on which to premise his
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claim against the DOT, the most applicable statutory duties, SDCL §§ 31-5-1% and -28-6,*
have both been held by this Court to create discretionary—rather than ministerial—
duties. (SR R1 at 550.)

In his response, McGee openly admitted that he “did not allege a general statute
created a ministerial duty that [the DOT] breached.” (App. at 96; SR R1 at 739.)
Instead, he purported to “allege[] specific DOT specifications that created ministerial
duties for the [DOT].” (1d.) McGee restated his reliance on Standard Specifications
§ 5.15. He also argued that the MUTCD required Spencer Quarries to place a “Fresh
Oil” sign next to the dried, hardened tack that had been sprayed the previous day. (I1d.)

The DOT replied that under this Court’s decisions, McGee cannot premise a
negligence claim on the terms of the DOT’s contract with Spencer Quarries. (SR R1
at 748-49.) The DOT further argued that McGee could not rely on the DOT’s contract
with Spencer Quarries to seek damages as a third-party beneficiary. (Id. at 749.) And
finally, the DOT reiterated the body of law supporting the conclusion that the DOT did
not breach a ministerial duty owed to McGee. (ld. at 750.)

The circuit court entered a memorandum decision on July 31, 2020, (id. at 1507)
and a revised decision on September 29, 2020, denying the DOT’s motion to dismiss.

(App. at 21-42; SR R1 at 1591.) The court examined Truman v. Griese, 2009 S.D. 8,

3 SDCL § 31-5-1 states: “The Department of Transportation shall maintain, and keep in
repair, all highways or portions of highways, including the bridges and culverts, on the
state trunk highway system.”

4 SDCL § 31-28-6 states, in relevant part: “The public board or officer whose duty it is to
repair or maintain any public highway shall erect and maintain at points in conformity
with standard uniform traffic control practices on each side of any sharp turn, blind
crossing, or other point of danger on such highway, except railway crossings marked as
required in 8 31-28-7, a substantial and conspicuous warning sign.”
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762 N.W.2d 75; King v. Landguth, 2007 S.D. 2, 726 N.W.2d 603; Wulf v. Senst,
2003 S.D. 105, 669 N.W.2d 135; and Hansen v. South Dakota Department of
Transportation, 1998 S.D. 109, 584 N.W.2d 881. (App. at 26-36; SR R1 at 1597-1606.)
Applying King to each defendant, the court concluded that Peppel’s duties were
discretionary, but that Gates’s and Royalty’s were ministerial. (App. at 37; SR R1
at 1610.)°> The court therefore dismissed the claim against Peppel. (Id.) For the
remaining defendants, the court denied the motion “without prejudice to its renewal after
further development of the record.” (Id.) The court did not address the DOT’s
arguments that McGee failed to cite statutory authority for the existence of a duty, that
McGee could not premise a negligence claim on DOT’s contract with Spencer Quarries,
or that McGee could not seek damages as a third-party beneficiary of that contract.
Motion for Summary Judgment

After initial discovery, the DOT filed a motion for summary judgment on
December 29, 2020. (SR R1 at 2012.) The DOT renewed its argument that McGee
cannot premise a negligence claim on the DOT’s contract with Spencer Quarries. (ld.
at 2024-25.) Likewise, the DOT again argued that McGee cannot seek damages as a
third-party beneficiary of the contract. (Id. at 2025-26.) The DOT additionally argued

that under the Standard Specifications, liability for negligent repairs to a highway stays

® In a nutshell, the court applied the factors stated in King to determine whether a state
employee’s actions are discretionary or ministerial, and found first that Peppel was a
supervisor with discretionary authority over implementation of the contract, whereas
Gates and Royalty were more “hands on.” (App. at 37; SR R1 at 1607.) While the court
found that application of the factors to Gates and Royalty produced mixed results,
including that some of the factors may be inapplicable after SDCL § 3-22-7 was enacted,
the court concluded that Gates and Royalty were “focused on the implementation of those
safety precautions” included in the contract specifications, which it characterized as
“primarily ministerial.” (App. at 39; SR R1 at 1609.)
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with the contractor even when the DOT fails to identify and correct the negligence. (ld.
at 2026-29.) And finally, the DOT maintained that any duties the DOT owed to McGee
were discretionary rather than ministerial. (Id. at 2019-25.)

In his response, McGee focused almost entirely on arguing that the Standard
Specifications and MUTCD created ministerial duties that required the DOT to ensure
that Spencer Quarries did not spray too much tack. (ld. at 2977-80.) In addition to
Standard Specifications 8§ 4.5 and 5.15, McGee cited § 330.3(E), which states:

Tack application ahead of mat laydown shall be limited by job conditions

and shall not exceed the amount estimated for the current day’s operation

unless ordered or allowed by the Engineer. Tacked areas, which become

unsatisfactory as a result of traffic, weather, or other conditions, shall be
retacked. Required retacking which is not the fault of the Contractor will

be paid for at the contract unit price for tack asphalt.
(App. at 54; SR R1 at 2313.) McGee also cited MUTCD 8§ 6F.34, which states: “The
FRESH OIL (TAR) (W21-2) sign . . . should be used to warn road users of the surface
treatment.” (App. at 66-67.)® Responding to the DOT’s arguments that McGee cannot
premise a negligence claim on the DOT’s contract with Spencer Quarries, McGee in one
breath insisted that he “has not asserted a right to contractual benefits or posited himself
as a third-party beneficiary” of the contract, and in the very next breath, acknowledged
that his claim is “based on standards or policies incorporated in the . . . contract.”
(SR R1 at 2982 (emphasis added).)

The DOT replied by citing McGee’s repeated, explicit reliance on the terms of

DOT’s contract with Spencer Quarries. (1d. at 3490-91.) The DOT also reiterated that

sovereign immunity applies because the PEPL Participation Agreement specifically

¢ Although this section of the MUTCD was cited by McGee’s experts and relied on by
the circuit court, the State has been unable to locate a copy in the settled record.
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excludes from coverage damages “[a]rising from or contributed to in any manner by acts,
errors, or omissions in the engineering or design of any public roadway or public
transportation project.” (1d. at 3487.) And the DOT also highlighted deposition
testimony from McGee’s experts acknowledging that the decisions made by Gates and
Royalty were discretionary. (Id. at 3487-90.)

Before deciding the summary-judgment motion, the circuit court granted McGee
a continuance to conduct additional discovery. (SR R2 at 213.) McGee took eleven
more depositions of DOT employees, after which the court had the parties rebrief the
summary-judgment motion. (Id. at 614.) Although the DOT had filed the summary-
judgment motion, McGee filed the initial brief (SR R1 at 3862) and reply brief (id.
at 4714), with the DOT submitting only a response brief (id. at 4268). Of the eleven
additional depositions, McGee referenced only two—Peppel and Gates, both of whom
McGee had deposed before. (Id. at 4269.) The arguments raised in the second round of
briefs were not substantively different than those in the first round of summary-judgment
briefing (or those in the briefs for the motion to dismiss).

The circuit court entered a memorandum decision on January 23, 2022. (App.
at 01-18; SR R2 at 613.) The decision was substantially similar to, and incorporated by
reference, the decision dated July 31, 2020. (Id.) The court again summarized Truman,
King, Wulf, and Hansen (App. at 11-13; SR R2 at 623-25) and conducted another
analysis of the King factors regarding Gates and Royalty (App. at 15-16; SR R2 at 627—
28). The court concluded that the DOT and Spencer Quarries “ignored the specifications
requiring them to avoid leaving exposed tack coat to the driving public, and that when

they could not avoid it, they failed to take precautionary measures to reduce speed or
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warn the public of the hazard in the area of exposed tack coat.” (App. at 17; SR R2

at 629.) The court based its ruling on the Standard Specifications, the MUTCD, and the
Hot Mix Handbook (App. at 62-63), an industry guide that has not been incorporated into
the plan documents.

Argument

The circuit court should have granted the DOT’s motion for summary judgment.
Contrary to the court’s view, the DOT’s duty regarding the maintenance of a highway is
defined by statute, and McGee’s self-acknowledged failure to identify a statute creating a
legal duty owed by the DOT to McGee should have been singularly sufficient to warrant
summary judgment for the DOT on the merits of McGee’s claim. Even if McGee could
premise a negligence claim on the terms of DOT’s contract with Spencer Quarries, the
provisions on which McGee relies address discretionary acts, not ministerial ones, and
therefore fall outside PEPL fund coverage. Consequently, sovereign immunity has not
been waived in this case.

1. Legal Standards.

Summary judgment “shall be rendered forthwith if the pleadings, depositions,
answers to interrogatories, and admissions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact and that the moving party is
entitled to a judgment as a matter of law.” SDCL § 15-6-56(c). The Court “view[s] the
evidence most favorably to the nonmoving party and resolve[s] reasonable doubts against
the moving party.” Burgi v. E. Winds Ct., Inc., 2022 S.D. 6, { 15, 969 N.W.2d 919, 923.

Because the facts relevant to this appeal derive entirely from documentary or
deposition evidence, however, the circuit court’s factual determinations are not entitled to

deference and are fully reviewable. See Hughes v. Dakota Mill & Grain, Inc., 2021 S.D.
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31, 112,959 N.W.2d 903, 907 (“[D]Jeterminations based on documentary evidence, such
as depositions and medical records, [are reviewed] de novo.”); In re Est. of Pringle,
2008 S.D. 38, 118, 751 N.W.2d 277, 284 (“We review any documentary or deposition
evidence under a de novo standard of review.”).

Moreover, this appeal involves concepts of duty and sovereign immunity, which
are legal issues. “[T]he existence of a legal duty as a necessary element of a plaintiff’s
negligence claim is . . . a question of law that is reviewed de novo.” Burgi, 2022 S.D. 6,
116, 969 N.W.2d at 923. Likewise, whether a public entity or its employees are immune
from a tort claim, and whether an act is ministerial or discretionary, are questions of law
reviewed de novo. Truman, 2009 S.D. 8, 1 10, 762 N.W.2d at 80.

2. McGee did not plead an actionable duty.

The circuit court concluded that McGee’s pleadings should be viewed as a tort
claim alleging negligence. But under a long line of decisions including Hohm v. City of
Rapid City, 2008 S.D. 65, 753 N.W.2d 895, and Dohrman v. Lawrence County,

143 N.W.2d 865 (S.D. 1966), a public entity’s duty regarding the maintenance of a
highway is defined by statute, and neither the court nor McGee identified an applicable
statutory duty on which to premise a negligence claim. As pleaded, McGee seeks
damages as a third-party beneficiary for the alleged breach of DOT’s contract with
Spencer Quarries. And under controlling authority like Sisney v. State, 2008 S.D. 71,
754 N.W.2d 639, McGee does not qualify as a third-party beneficiary.

a. Neither the circuit court nor McGee identified an applicable
statutory duty.

McGee ostensibly alleged the common-law tort of negligence. “[T]he existence

of a duty owed by the defendant to the plaintiff . . . is elemental to a negligence action.”
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Zerfas v. AMCO Ins. Co., 2015 S.D. 99, 1 10, 873 N.W.2d 65, 69 (quoting Erickson v.
Lavielle, 368 N.W.2d 624, 626 (S.D. 1985)). The circuit court held that an actionable
duty “can arise in various different forms . . . includ[ing] industrial customs and practices,
state regulations or policies on point, or the common law.” (App. at 18; SR R2 at 630.)
While this statement may be true for negligence actions generally, see Zerfas, 2015 S.D.
99, 1 10, 873 N.W.2d at 69 (“A duty can arise out of common law or statute.”), it does
not apply to a public entity’s duty of care regarding the maintenance of a highway.

This Court has held that a public entity’s duty to maintain a highway is defined by
statute. In Dohrman v. Lawrence County, 143 N.W.2d 865 (S.D. 1966), the Court
considered a fatal accident west of Lead. A motorist “at a sharp curve on a steep hill . . .
drove off the road and was killed[,]” and his estate sued the county, alleging it was
“negligent in failing to keep and maintain [the] road in a reasonably safe condition and in
not posting it with warning signs[.]” 1d. at 866. This Court noted that “[a]Jt common law
no right of action existed against a county for recovery of damages resulting from a
defective highway or bridge and the source of liability in this state for damages of this
character is statutory.” Id. However, the Legislature had enacted what is now SDCL
8§ 31-32-10, which imposes on a governing body a duty to give notice of road damage and
to erect guards around the damage until repaired. This Court said:

This statute prescribes the nature and extent of the duty imposed upon the

county to protect the public from injury occasioned by defective highways

and bridges and consequently the standard of care cannot be predicated on

principles of common law negligence. The county’s liability must be

determined from the standard of conduct imposed by the statute and not the
standard of a reasonably prudent person.
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Dohrman, 143 N.W.2d at 867 (emphasis added).’

Notably, the Court in Dohrman recognized that the Legislature had previously
abrogated a general duty to keep highways safe.

Before the 1939 revision the statutory duty imposed by legislative

enactment . . . included the broad duty to render highways “safe, passable

and free from danger of accident or injury to persons or property while in

the lawful use thereof.” The legislature saw fit in its adoption of the 1939

revision to curtail such duty and it is now established law in this state that

the county’s obligation is confined to “the specific duty to guard and repair

a damaged or destroyed highway.”
Id. at 867.

The Court more recently applied Dohrman in Hohm v. City of Rapid City,
2008 S.D. 65, 753 N.W.2d 895. Instead of an action against a county under the
predecessor of SDCL § 31-32-10, Hohm involved an action against a municipality under
SDCL 8§ 31-28-6, which imposes on the governing board or officer of a highway a duty to
post warning signs at points of danger. The Court noted that unlike counties,
“municipalities were liable at common law for injuries resulting from defects in
highways[.]” Hohm, 2008 S.D. 65, 15, 753 N.W.2d at 898. As it did in Dohrman, the
Court held that through the enactment of statutes like SDCL 88 31-28-6 and -32-10, the
Legislature had abrogated “cities’ common-law duties respecting streets[.]” Hohm,
2008 S.D. 65, 1 20, 753 N.W.2d at 905. The Court broadly concluded that the
Legislature intended “to design a complete scheme of responsibility and liability for

highway maintenance such that its requirements should be the only ones that were

obligatory.” 1d. 17, 753 N.W.2d at 904 (emphasis added).

" The statute at the time referred only to a county, but the current version of SDCL § 31-
32-10 applies broadly to any “governing body” responsible for the highway.
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The requirement that a negligence claim against the DOT can be premised only
on a statutory duty is demonstrated by the cases on which the circuit court primarily
relied: Truman, King, Wulf, and Hansen. In Truman, the plaintiff premised his
negligence claim against the DOT on SDCL § 31-28-6. 2009 S.D. 8, 1 11, 762 N.w.2d
at 78. In Wulf, the plaintiff premised his negligence claim on SDCL § 31-5-8.3.

2003 S.D. 105, 1 12, 669 N.W.2d at 139. And in Hansen, the plaintiff premised her
negligence claim against the DOT on SDCL 88 31-5-1, -28-6, and -32-10. 1998 S.D.
109, 1 21, 584 N.W.2d at 885. Only in King did a plaintiff attempt to premise a
negligence claim on a DOT policy without reference to a statutory duty. 2007 S.D. 2,
120 n.7, 726 N.W.2d at 610 n.7 (“The present case does not involve the ‘duty to repair’
road statute. Instead, King bases her claim solely on her interpretation of the DOT’s
object marking policies.”). But in King, the Court was confronted only with the question
whether the actions at issue were discretionary or ministerial. 1d. 1 6, 11-14,

726 N.W.2d at 606-08. The court was not required to consider the propriety of
premising a negligence claim on a DOT policy without reference to a statutory duty.®

So contrary to the circuit court’s reasoning and decision, as to liability for the
condition of a public highway or the placement of signs, DOT’s duty to McGee “must be
determined from the standard of conduct imposed by . . . statute and not the standard of a
reasonably prudent person.” Dohrman, 143 N.W.2d at 867. McGee’s claim “cannot be
predicated on principles of common law negligence.” Id. Nor can a duty be implied by

simply concluding that the challenged action is ministerial. See Truman, 2009 S.D. 8,

8 In any event, King predates Hohm, where the Court held that a public entity’s duty to
maintain a highway is defined by statute. Hohm, 2008 S.D. 65, {{ 17-20, 753 N.w.2d
at 904-05.
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116, 762 N.W.2d at 79-80 (“[A] statutory waiver of sovereign immunity . . . alone does
not create a duty where none would otherwise exist.”).

McGee admitted to the circuit court that he does not rely on a statutory basis for
the duty he claims the DOT owed him. (App. at 96; SR R1 at 739.) The circuit court
likewise failed to identify an applicable statutory duty in either of its decisions. “Because
[McGee] has the burden of proof as to each element of his stated cause[] of action,” his
failure to identify a statutory duty “means summary judgment was appropriate as to that
claim.” Beals v. AutoTrac, Inc., 2017 S.D. 80, 1 12, 904 N.W.2d 765, 769.

b. McGee cannot seek damages as a third-party beneficiary for
DOT’s alleged breach of its contract with Spencer Quarries.

The DOT’s entitlement to summary judgment is even more apparent if McGee’s
claim is viewed objectively based on his pleadings, not his own characterization of the
complaint. McGee alleged in his complaint: “The Project’s plan documents . . . and the
DOT’s Standard Specifications for Roads and Bridges (2015) . . . controlled Spencer
Quarries’ execution of the construction on the Project and the DOT’s monitoring and
inspecting of Spencer Quarries’ work.” (App. at 71; SR R1 at 300.) According to
McGee, Spencer Quarries breached Standard Specifications 88 4.5 and 5.14 by over
spraying tack, and MUTCD 8§ 6F.34 by not posting “Fresh Oil” signs (App. at 72—-73;
SR R1 at 301-02); and the DOT breached Standard Specifications § 5.15 by not
correcting Spencer Quarries’s alleged breaches (App. at 73; SR R1 at 302). Again, the
DOT’s contract with Spencer Quarries incorporates by reference the Standard
Specifications, which in turn incorporates by reference portions of the MUTCD.

McGee cannot, however, premise a negligence claim on the DOT’s alleged

breach of its contract with Spencer Quarries. When a public government entity and a
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private party enter into a contract, “private citizens are presumed not to be third-party
beneficiaries.” Sisney v. State, 2008 S.D. 71, 1 11, 754 N.W.2d 639, 644. Moreover,
“tort liability requires a breach of a legal duty independent of contract that arises from
extraneous circumstances, not constituting elements of the contract.” Knecht v. Evridge,
2020 S.D. 9, 1 60, 940 N.W.2d 318, 335 (emphasis added). Consequently, “negligence
that consists merely in the breach of a contract will not afford grounds for a tort action by
third parties and is limited under a breach of contract cause of action to the party to the
contract or for whose benefit the contract was made.” Kreisers Inc. v. First Dakota Title
Ltd. P'ship, 2014 S.D. 56, 1 22, 852 N.W.2d 413, 419 (quoting Fisher Sand & Gravel
Co., 1997 S.D. 8, 1 15, 558 N.W.2d 864, 868).

Rather than examining the content of McGee’s pleadings, the circuit court
accepted McGee’s characterization of the complaint. In the court’s view, “McGee’s
action is not to claim he is entitled to benefits of a state SDDOT contract with Spencer
[Quarries]. His claim is to recover for injuries sustained by the breach of a ministerial
duty created by [the] Standard Specifications.” (App. at 18; SR R2 at 630.) This analysis
misapprehends the issue, which is not what relief McGee seeks, but the source of the duty
he claims was breached. This analysis also overlooks the vicarious nature of McGee’s
claim as pleaded against the DOT. As explained above, McGee’s claim against the DOT
is essentially that the DOT was negligent by not preventing Spencer Quarries’ alleged
negligence. And McGee premises his negligence claim against Spencer Quarries on its
alleged violation of the Standard Specifications. But the only reason the Standard
Specifications are applicable to Spencer Quarries is because of its contract with the DOT.

If not for that contract, then, the complaint would not state a negligence claim against
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Spencer Quarries or by extension, the DOT. Thus, McGee has simply alleged breach of
“elements of the contract[,]” not “breach of a legal duty independent of contract[.]”
Knecht, 2020 S.D. 9, 1 60, 940 N.W.2d at 335.

To the extent that McGee disavows the duty as alleged in the complaint and relies
instead on Standard Specifications 8 330.3(E) as creating a duty owed directly to him by
the DOT, the analysis is no different. The Standard Specifications apply only because
they were incorporated into the contract between Spencer Quarries and the DOT. The
Standard Specifications cannot independently establish the standard of care of a
reasonably prudent person in these circumstances because “the standard of care [owed by
a governmental entity to maintain a highway] cannot be predicated on principles of
common law negligence.” Dohrman, 143 N.W.2d at 867. The circuit court’s decision
directly contradicts this authority: it held that the duty owed by DOT may arise from
“industrial customs and practices, state regulations or policies on point, or the common
law.” (App. at 18; SR R2 at 630.)

The circuit court and McGee failed to identify an applicable statutory duty on
which to premise McGee’s claim. The court relied solely on a duty created by the
Standard Specifications incorporated into the contract between the DOT and Spencer
Quarries. (1d.) When viewed objectively, McGee’s claim is simply one seeking
“damages for breach of contract as a third-party beneficiary.” Sisney, 2008 S.D. 71, 1 1,
754 N.W.2d at 641. Because he is presumed not to be a third-party beneficiary, id. § 11,
754 N.W.2d at 644, and because McGee failed to allege an actionable statutory duty,
McGee’s claim against the DOT fails as a matter of law. This is a sufficient basis on

which to reverse and direct that the circuit court enter judgment in favor of the DOT.
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3. Even if McGee had pleaded an actionable duty, the acts at issue were
discretionary and therefore protected by sovereign immunity.

Even if McGee had pleaded an actionable duty, public entities and their
employees are immune from suit for tort claims unless their immunity is waived by
constitutional or statutory authority. Truman, 2009 S.D. 8, 19, 762 N.W.2d at 78. The
Legislature has waived immunity for state employees when they perform ministerial
functions, but not when they perform discretionary ones. Id. 20, 762 N.W.2d at 80.
This Court’s earliest opinions “defined a ministerial duty as a narrow one. It is where a
governmental employee ‘disregarded a plain provision of the law.”” Id. { 19,

762 N.W.2d at 80 (quoting State v. Ruth, 68 N.W. 189, 191 (S.D. 1896)). Since that
time, the Court’s definition of ministerial act has only become more restrictive:

A ministerial act is defined as absolute, certain, and imperative, involving

merely the execution of a specific duty arising from fixed designated facts

or the execution of a set task imposed by law prescribing and defining the

time, mode and occasion of its performance with such certainty that nothing

remains for judgment or discretion, being a simple, definite duty arising
under and because of stated conditions and imposed by law. A ministerial

act envisions direct adherence to a governing rule or standard with a

compulsory result. It is performed in a prescribed manner without the

exercise of judgment or discretion as to the propriety of the action.
Id. 121,762 N.W.2d at 80-81 (quoting Hansen, 1998 S.D. 109, 1 23, 584 N.W.2d
at 886). In other words, a ministerial duty is marked by a specific if-then statement: if a
specific triggering event occurs, then a specific response is required.

The circuit court concluded that deciding how much tack to spray, whether to
permit the public to travel on dried tack, and whether to post signs were ministerial acts.
According to the court:

Employees of Spencer [Quarries] and [the DOT] ignored the specifications

requiring them to avoid leaving exposed tack coat to the driving public, and

that when they could not avoid it they failed to take precautionary measures
to reduce speed or warn the public of the hazard in the area of exposed tack
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coat. This Court determines that Royalty and Gates[’s] duties in this regard

were binding upon them as the [Standard Specifications] were to be

followed and they were prohibited from waiving them or giving contrary

instructions. The Court finds that their duties were ministerial.
(App. at 17; SR R2 at 629.) In reaching this conclusion, the court referenced the
Standard Specifications, the MUTCD, and the Hot Mix Handbook.

The Standard Specifications, the MUTCD, and the Hot Mix Handbook easily fail
this Court’s oldest and simplest definition of a ministerial act or duty because they are not
“plain provision[s] of the law[.]” Ruth, 68 N.W. at 191. As discussed above, neither the
circuit court nor McGee ever identified a statutory basis for imposing a duty on the DOT
based on the Standard Specifications, the MUTCD, or the Hot Mix Handbook. In fact,
McGee specifically disclaimed reliance on any statute. (App. at 96; SR R2 at 739.) And
as explained more fully below, there are other problems with the court’s reliance on each
of these sources.

The circuit court’s decision relied first on the Standard Specifications, but its
understanding of Standard Specifications § 330.3(E) is incorrect, and the error shows
why the standard cannot create a ministerial duty. The circuit court explained that the
Standard Specifications required the DOT to “avoid leaving exposed tack coat to the
driving public[.]” (App. at 17; SR R2 at 629.) This is incorrect based on the plain
language of the standard. Again, Standard Specifications § 330.3(E), states:

Tack application ahead of mat laydown shall be limited by job conditions

and shall not exceed the amount estimated for the current day’s operation

unless ordered or allowed by the Engineer. Tacked areas, which become

unsatisfactory as a result of traffic, weather, or other conditions, shall be

retacked. Required retacking which is not the fault of the Contractor will
be paid for at the contract unit price for tack asphalt.
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(App. at 54; SR R1 at 2313 (emphasis added).) For tack coat to be exposed, the amount
of tack applied must exceed the amount of the actual mat laydown (if the amount of tack
was equal to or less than the mat laydown, then the tack would be entirely covered). But
by its plain terms, § 330.3(E) does not require that the tack applied not exceed the actual
mat laydown; rather, it requires only that the amount of tack applied not exceed the
estimated mat laydown. If a contractor applies tack equal to the estimated mat laydown
but the actual mat laydown ends up being less than the estimate, then the contractor will
have complied with 8 330.3(E)—even though the result at the end of the day is exposed
tack. And in any event, 8 330.3(E) explicitly gives the engineer discretion to allow any
amount of exposed tack. So contrary to the court’s conclusion, the standard does not
proscribe exposed tack. Thus, exposed tack is not a specific triggering event under

§ 330.3(E).

Even if the circuit court were correct that § 330.3(E) requires the DOT to avoid
leaving exposed tack, that provision does not prescribe a compulsory result. Contrary to
the court’s view, § 330.3(E) simply does not say, for example: “if there is exposed tack,
then the DOT must reroute traffic”; or “if there is exposed tack, then the DOT must
reduce the speed limit”; or “if there is exposed tack, then the DOT must post a warning”;
or “if there is exposed tack, then the DOT must apply sand.” In other words, § 330.3(E)
does not provide “a governing rule or standard with a compulsory result.” Truman,
2009 S.D. 8, 1 21,762 N.W.2d at 81 (quoting Hansen, 1998 S.D. 109, { 23, 584 N.W.2d
at 886) (emphasis added and removed).

The circuit court’s statement that “[tlhe MUTCD requires ‘fresh oil’ signs to warn

the public of the existence of any roadway surface treatment” is similarly erroneous.
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(App. at 14; SR R2 at 626 (emphasis added).) Contrary to the court’s claim, § 6F.34 of
the MUTCD states: “The FRESH OIL (TAR) (W21-2) sign . . . should be used to warn
road users of the surface treatment.” (App. at 66 (emphasis added).) Because this section
refers to exactly one surface treatment—*“fresh oil”—there is no reason to interpret the
word the as referring to any other surface treatment. The court cited no provision
defining fresh oil, but at the very least, broken tack is by definition not fresh.® And the
parties’ dispute over the necessity of these signs only reinforces the conclusion that this
provision is subject to interpretation and not a clear governing rule or standard. The
presence of exposed, dried tack is simply not an event identified in § 6F.34 that triggers
that section’s compulsory result of posting a sign.

It is even more apparent that the circuit court’s reliance on the Hot Mix Handbook

is misplaced. According to the court: “The Handbook discourages driving on tack and
suggests that if it cannot be avoided that the contractor should significantly reduce speed
in the area, place proper warning signs, and cover the tack with sand.” (App. at 14;
SR R2 at 626 (emphasis added).) The court’s own choice of words is telling—the court
did not conclude that “[t]he Handbook [prohibits] driving on tack and [requires] that if it
cannot be avoided that the contractor [must] significantly reduce speed in the area, place
proper warning signs, and cover the tack with sand.” Words like discourages, suggests,
and should do not denote specific triggering events with specific compulsory results;

therefore, they do not describe ministerial acts or duties. See, e.g., Truman, 2009 S.D. 8,

® DOT employees explained that the DOT does not allow the public to drive on unbroken
tack. (SR R1 at 1460 (Gates), 3051 (Peppel).) Like fresh oil or tar, unbroken tack would
make a mess on cars. (Id. at 1324 (Royalty), 1460 (Gates), 3051 (Peppel).) But no
evidence in the record suggests that a “fresh oil” sign is a safety measure.
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121,762 N.W.2d at 80-81. And even if they did, the Hot Mix Handbook was not
incorporated into the DOT’s contract with Spencer Quarries and is therefore not
mandatory.

The actual text of the Hot Mix Handbook confirms the conclusion that it does not
establish ministerial duties.

[1]f traffic must travel over the tack coat before the overlay is placed, a light

layer of sand can be spread on top of the tack coat to prevent its pickup by
traffic. . . .

Depending on the amount of residual asphalt cement on the
pavement surface and environmental conditions, the level of friction
available for traffic at the pavement surface may be greatly reduced by the
presence of the tack coat material. The excess tack will also be thrown on
vehicles, creating a major public relations problem. In addition to lowering
the posted speed limits, it may be advisable to apply sand to the tacked
surface as discussed above.

Tack coat should not be left exposed to traffic. If doing so is

necessary, proper precautions, such as reducing the posted speed limit on

the roadway and sanding the surface, should be taken.
(App. at 62-63 (emphasis added).) Saying that sand can rather than must be spread on
top of tack, or that precautions should rather than must be taken are not “compulsory
results.” Truman, 2009 S.D. 8, 21, 762 N.W.2d at 80-81. And saying that friction may
be reduced, and that applying sand may be advisable, does not provide a “governing rule
or standard” for determining when sanding or reducing speed is actually required. Id.
Without such a governing rule or standard, the decisions whether and how much to sand
or reduce traffic speed will necessarily be left to the DOT’s employees’ “exercise of
judgment or discretion[,]” which by definition is a discretionary act. Id.

The conclusion that the provisions of the Standard Specifications, the MUTCD,

and the Hot Mix Handbook cited by the circuit court do not establish ministerial duties is
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supported by this Court’s consistent application of the definition of ministerial act
discussed above. The Court’s decision in Wulf, which the circuit court thought was the
case most applicable to the present case (App. at 13; SR R2 at 625), is particularly useful.
The statutory duty at issue in Wulf was SDCL § 31-5-8.3, which “requires DOT establish
a winter safe highway maintenance plan for snow removal, sanding and deicing in order
to provide safe highways during cold weather months.” Wulf, 2003 S.D. 105, { 12,
669 N.W.2d at 139.1° To fulfill its statutory duty under SDCL § 31-5-8.3, the DOT
adopted Policy 2531, which “impose[d] a requirement to use specified sand/salt/chemical
mixtures and to continue sanding operations from 5:00 a.m. (in the morning) until
7:00 p.m. (in the evening) unless 1) the traffic is moving safely or 2) conditions become
too hazardous for continued operations.” Id. § 31, 669 N.W.2d at 146. The plaintiff
alleged that a contractor hired by the DOT failed to properly manage the removal of snow
and ice, resulting in a fatal accident. Id. § 14, 669 N.W.2d at 140-41. The circuit court
granted summary judgment based on sovereign immunity. 1d. { 16, 669 N.W.2d at 141.
On appeal, this Court reversed. The Court noted that while the statutory duty
itself offered “no clear standards as to when or how often [the DOT’s maintenance
supervisor] was to inspect” the highway at issue, Policy 2531—adopted pursuant to
SDCL § 31-5-8.3—imposed specific obligations on the DOT. Id. 1 30-31, 669 N.W.2d
at 146. If the highways were covered with packed snow or ice (the specific triggering

event), then the contractor was required to conduct continuous sanding operations

10 The current version of the statute states: “The State Transportation Commission shall
each year establish a winter safe highway maintenance plan. The plan shall provide for
the snow removal, sanding, and deicing of the state trunk highway system to provide safe
highways during cold weather months.” SDCL § 31-5-8.3.
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between 5:00 a.m. and 7:00 p.m., until either the highways were safe or they became too
unsafe to continue (the specific compulsory response). Id. 112 n.2, 669 N.W.2d at 140
n.2. The contractor did not commence sanding “until 8:00 a.m., one-half hour after the
deadly accident.” 1d. § 32, 669 N.W.2d at 146.

The circuit court correctly identified Wulf as important to resolving the current
dispute, but for the wrong reason. In the court’s view, because this Court recognized
Policy 2531 as creating ministerial duties in Wulf, the Standard Specifications, the
MUTCD, and the Hot Mix Handbook must also create ministerial duties in the present
case. (See App. at 13; SR R2 at 625.) But this thinking overlooks that Policy 2531 was
adopted pursuant to the statutory duty created by SDCL § 31-5-8.3; as discussed
previously, in the present case, neither the court nor McGee ever identified the statutory
basis for imposing a duty on the DOT. The circuit court’s rationale also overlooks the
substantive differences between Policy 2531 and the provisions of the Standard
Specifications, the MUTCD, and the Hot Mix Handbook on which the court relied.
Policy 2531 contains a clear if-then statement: if the highways are covered with packed
snow or ice, then the DOT must sand following a specific sequence, using a specific
material mixture, in a specific amount, within a specific time period, and according to a
specific road priority. Wulf, 2003 S.D. 105, 112 n.2, 669 N.W.2d at 139 n.2. In contrast,
under Standard Specifications § 330.3(E), exposed tack is not a specific triggering event,
and that section contains no specific compulsory response. Under the MUTCD 8§ 6F.34,
exposed tack is not a specific triggering event for placing a “Fresh Oil” sign. And the
Hot Mix Handbook provides no governing rule or standard for determining when to sand,

nor does it require specific action.
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To use another of this Court’s explanations, a ministerial duty is one that “an
ordinary citizen [plucked] off the street” could be expected to “successfully execute.”
Hansen, 1998 S.D. 109, 1 29, 584 N.W.2d at 887-88. An ordinary citizen could be
expected to successfully execute Policy 2531 because the only knowledge necessary to
identify the triggering event is not specialized—it is simply the ability to recognize the
presence of packed snow or ice. And that policy clearly explains the compulsory result.
But in this case, the provisions of the Standard Specifications, the MUTCD, and the Hot
Mix Handbook at issue would not equip an ordinary citizen plucked off the street to
successfully oversee the reconstruction of Highway 45.

The circuit court did not apply the definition of ministerial act used by this Court
for over a century, since its decision in Ruth in 1896. The court did not consider whether
the Standard Specifications, the MUTCD, or the Hot Mix Handbook are “plain
provision[s] of the law[,]” Ruth, 68 N.W. at 191, or whether they constitute “governing
rule[s] or standard[s] with . . . compulsory result[s,]” Truman, 2009 S.D. 8, 1 21,

762 N.W.2d at 81. Instead, the court focused on seven factors mentioned in King (App.
at 15-16; SR R2 at 627-29):

This Court uses several factors when determining if a state employee’s
actions are a discretionary rather than ministerial function. They are:

(1) The nature and importance of the function the officer is performing;

(2) The extent to which passing judgment on the exercise of discretion
by the officer will amount necessarily to passing judgment by the
court on the conduct of a coordinate branch of government;

(3) The extent to which the imposition of liability would impair the free
exercise of his discretion by the officer;

(4) The extent to which the ultimate financial responsibility will fall on
the officer;

(5) The likelihood that harm will result to members of the public if the
action is taken;
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(6) The nature and seriousness of the type of harm that may be
produced,;

(7) The availability to the injured party of other remedies and other
forms of relief.

King, 2007 S.D. 2, 1 11, 726 N.W.2d at 607 (quoting Wulf, 2003 S.D. 105, 1 20,
669 N.W.2d at 143).

The circuit court’s reliance on the King factors is misplaced because there is no
indication this Court ever intended those factors to be the central focus of the ministerial—
discretionary question. These factors derive from commentary in the Restatement
(Second) of Torts and were first introduced in this Court’s opinions in the early 1980s.
See King, 2007 S.D. 2, § 11, 726 N.W.2d at 607 (quoting Wulf, 2003 S.D. 105, 1 20,

669 N.W.2d at 143 (quoting Kyllo v. Panzer, 535 N.W.2d 896, 902 (S.D. 1995) (quoting
Nat’l Bank of S.D. v. Leir, 325 N.W.2d 845, 848 (S.D. 1982) (citing Restatement
(Second) of Torts 8 895D cmt. f (Am. Law Inst. 1979))))). The Court has not cited these
factors since it decided King in 2007. More recent decisions simply apply some variation
of the same basic definition of ministerial act or duty discussed above, which the Court
has applied since its decision in Ruth. See, e.g., Adrian v. Vonk, 2011 S.D. 84, { 14,

807 N.W.2d 119, 124 (“In sum, there are no ‘hard and fast’ rules guiding the State’s
actions for managing the prairie dog population.”); Truman, 2009 S.D. 8, 22,

762 N.W.2d at 81 (“In order to find a duty ‘ministerial,” we must find a ‘governing rule
or standard’ so clear and specific that it directs the government actor without calling upon
the actor to ascertain how and when to implement that rule or standard.”). And even
between 1982 and 2007, not all sovereign-immunity cases cited those factors, see
Hansen, 1998 S.D. 109, 584 N.W.2d 881, and those that did tended not to apply them,

see Wulf, 2003 S.D. 105, 11 20, 26, 669 N.W.2d at 142-43, 145 (mentioning but not
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applying the King factors and instead using the governing-rule-or-standard-with-a-
compulsory-result definition). Not even King itself applied the seven factors as the true
test of whether an act or duty is ministerial. See King, 2007 S.D. 2, 1 12, 726 N.W.2d
at 607.1

Even if the King factors were the controlling standard, they only support the
conclusion that the acts at issue were discretionary rather than ministerial. First,
overseeing the repair and maintenance of the thousands of miles of highway in South
Dakota is an important task. Second, the decisions whether to permit the public to travel
on dried tack, and whether to post signs or reduce speed, are decisions that require
technical expertise that a reviewing court does not possess. Third and fourth, while
ultimate financial responsibility would not fall on the DOT employees in this case, if
liability is imposed on the DOT, then the DOT would be required to impair the free
exercise of its employees’ discretion in similar circumstances or face further liability.
Fifth, the likelihood that harm will result to the public is low. Obviously, McGee
suffered serious injuries in this case. But there is no evidence in the record of other
accidents like McGee’s—Iet alone evidence that such accidents are common. Sixth,
again, while McGee suffered serious injuries, there is no evidence in the record that

McGee’s situation is typical of the type or seriousness of harm that can occur. And

1 1n King, the Court cited the seven factors as background information but immediately
followed the factors by stating: “In essence, in order for an action to be ministerial the act
must be ‘absolute, certain, and imperative.” An employee must be ‘directly adhering to a
governing rule or standard with a compulsory result.”” King, 2007 S.D. 2, { 12,

726 N.W.2d at 607 (quoting Casazza v. State, 2000 S.D. 120, § 13, 616 N.W.2d 872,
875-76). The Court then concluded—without any further discussion of the factors—that
“the DOT employees’ actions were not ministerial because at the time of the accident
there was not a ‘readily ascertainable standard.”” 1d. § 21, 726 N.W.2d at 610.
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seventh, McGee has other, presumably substantial remedies available in this case because
he already reached a settlement with Spencer Quarries and its insurer.*?> So even under
the King factors, the acts or duties at issue were discretionary rather than ministerial.

Conclusion

The circuit court erred by denying the DOT’s motion for summary judgment. The
DOT’s duty regarding the maintenance of a highway is defined solely by statute, but the
court failed to identify a statutory duty on which to premise McGee’s claim. As pleaded,
McGee’s claim is simply an attempt to recover damages from the DOT’s alleged breach
of contract even though McGee is presumptively not a third-party beneficiary. And even
if the court had identified an actionable duty to sustain McGee’s claim, the court’s
conclusion that the Standard Specifications, the MUTCD, and the Hot Mix Handbook
create ministerial duties is incorrect. The provisions at issue are not “governing rule[s] or
standard[s] with . . . compulsory result[s]” that could be “successfully execute[d]” by an
“ordinary citizen [plucked] off the street[.]” Truman, 2009 S.D. 8, 1 21-22,

762 N.W.2d at 81. Rather, these provisions are industry guides that cannot be applied
without “special discretion, judgment or skill.” Hansen, 1998 S.D. 109, { 33,

584 N.W.2d at 889 (quoting Kyllo, 535 N.W.2d at 901-02 n.9). Consequently, these

1250 far, McGee and Spencer Quarries have refused to disclose the amount or other
terms of the settlement. After learning of the settlement, the DOT filed a cross-claim
against Spencer Quarries for indemnification or alternatively, contribution as joint
tortfeasors. (SR R2 at 464.) The DOT also asked the circuit court to order McGee and
Spencer Quarries to disclose the settlement terms. (ld. at 599.) Despite the DOT’s
invitation to learn more about the remedy made available to McGee by the settlement, the
court declined to rule on the motion to disclose. (Id. at 612.) In its summary-judgment
memorandum decision, the court noted that “[a]s to the [seventh King] factor, after
further discovery has been submitted, this Court has been provided no information
showing that the plaintiff has any other remedies available to compensate him for his
injuries” (id. at 648).
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provisions do not establish ministerial duties, and the DOT was entitled to sovereign

immunity.

The DOT asks this Court to reverse the circuit court’s order denying summary

judgment and to direct the court to enter summary judgment in the DOT’s favor because

there is no actionable duty on which to premise McGee’s negligence claim and because

sovereign immunity has not been waived.

Dated this 17th day of May, 2022.
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Deat Counsel:
This matter came before the Coutt on the motion of the State of South Dakota employees
(SDDOT) for summary judgment. This motion was initially set fot hearing and then continued at
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the request of the plaintiff, (McGee), requesting further discovety pursuant to their mc;ﬁon to
compel discovery. A hearing was held on February 2, 2021, at which time the plaintiff, Austin
McGee, (McGee) appeated through couasel, Mike Matlow; Spencer Quarries (Spencer) appeared
through their counsel, Steve Oberg; and Gary Thimsen appeated on behalf of the SDDOT
defendants. The Court took the matter under advisement. Later, McGe;e moved the Court fora
continuance under SDCL. 15-6-56(f) to allow the plaintiff further discovery and tebriefing before the
Court decided the summary judgment issue. The Court granted the motion, and the matter was
continued for further discovery. Thereafter, additional discovery took place, including numerous
depositions and the parties rebriefed the summary judgment motion based upon the new discovery.
The final btief in the matter was filed September 22, 2021,

SDDOT has moved fot summaty judgment based upon soveteign immunity. This Court
has previously ruled upon the identical issue raised in SDDOTs’ motion to dismiss on 2 Rule 12
basis by a Memoranduin Decision dated July 31, 2020. That ruling dented the motion to dismiss on
a Rule 12 basis. To the extent that it may be applicable to the resohition of the present motion for
summary judgment, the July 31, 2020 Memorandum Decision is incotporated herein. Specific
teference will be made to the July 2020 Memorandum Decision when necessary.

FACTS

McGee was seriously injured in an automobile accident that occurred on June 30, 2018,
while he was traveling notth on South Dakota Highway 45 north of Platte, South Dakota. At that
time Spencer Quatries (Spencer) was petforming a paving contract on Highway 45 for SDDOT.
The contract called for the temoval and replacement of the asphalt mat on the highway.

The evidence submitted in the recotd establishes that on June 29, 2018, Spencer had laid
down new asphalt in the area of the accident, but Spencer had stopped working late that afternoon.
At the time they stopped paving and wotk fot the day, ptiot to a long holiday weekend, Spencer left
approximately 1,400 feet of exposed tack coat on the roadway. It had rained overnight and into the
morming of June 30th, 2020, the day of the accident. McGee claitns that when his pickup
enconnteted the exposed tack coat, his vehicle lost traction causing him to lose control of his vehicle
and 1o leave the roadway, rolling in the ditch. McGee suffered permanent paraplegia from the

accident.
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In October of 2017, SDDOT accepted Spencet's bid through the bid letting process fot the
repaving of South Dakota Highway 45 from Platte to Interstate 90. The "bid package" on the
project included the contract plans and Standard Specifications For Roads and Bridges (2015). As
far as this court understands from the discovery provided, these Standard Specifications are
developed and implemented by SDDOT and are incotporated into all highway paving contracts with
the State of South Dakota.

After letting the contract to Spencer, SDDOT assigned the contract to the area engineer, Jay
Peppel,' of Mitchell. Peppel was to implement and oversee performance of the contract. Peppel
assigned Kent Gatcs, also a SDDOT employee, as the engineering supervisor on the project. Gates
was responsible for overseeing the entire opetation of the contract and was charged with insuring
the project was completed in accordance with the contract's plans and specifications. Gates had two
project technicians assigned to hitn: a lab technician and a road technician. The lab technician
wotked primary in the hot-mix batching plant and is not a party to these proceedings. The toad
technician, Ktis Royalty, was present on the project every day inspecting the work done by Spencer
on the roadway. Royalty and Gates are not engineers s they have no formal education ot training in

engineering other than on the job training and experience working for SDDOT.

As part of the standard specifications in all similar projects, the SDDOT mandates cettain
guidelines and rules to be followed, some to ensure proper performance of the contract for
compensation of the contractor for wotk completed, and some to protect the traveling public
through the project area. The Standard Specifications are adopted by SDDOT and there is a
separate “spec engineer” who works on them initially (Rowen 8/19 Depo, p. 19) and they ate then
sent to 1 specifications commirtee who considers the input of industry leaders and others before
adopting or amending the specifications. Rowen 8 /19 Depo, p.27. The Standard Specifications
themselves provide that the SDDOT inspectors (Gates and Royalty) are to inspect all work done on
any patt of the conttact and may not alter of waive any part of the contract, nor shall they issue
instructions contrary to the contract terms. Standard Specifications §5.10. 'The inspectors can reject
work until any issues can be resolved by the engineer. Id. The Standard Specifications themselves
ate a material part of the contract. As part of the standard specifications, if the contractor does not
comply with the provisions of standard specification 4.5 or 4.14, the SDDOT notifies the contractor

of such noncompliance and the contractor has 24 hours to remedy the noncompliance. If the

! Jay Peppet was dismissed from this action in the coutt’s uling on the motion to dismiss in July of 2020.
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contractor does not do 50, the engineer will proceed to maintain the project and the cost of such
maintenance is deducted from any money due to the contractor. Section 4.5 of the standard
specifications provides that the contractor will keep the portion of the project used by the public in
a condition that will adequately and safely accommodate traffic. Section 5.14 of the standard
specifications provides that the contractor will tnaintain "the entire project ... including temporary
traffic control”.

Tack coat is an emulsified oil that is laid down on the roadway between asphalt lifts. This
tacky oil causes bonding between the various asphalt lifts so that they adhete to each other. Tack
coat 15 sprayed on the existing lift by a truck to a thickness as specified in the contract documents.
[nitially this substance is wet, becomes tacky, and eventually "breaks". Tack breaks when the
solvents and water in the oil have evaporated and the ingredients have dehydrated to the point
where it can be walked and driven upon. The tack that is the subject of this case, nsed between
asphalt lifts, has no sand or aggregate mixed with it. Other forms of tack called fog seal or flush seal
do have sand or aggregate and are used on the final finish of the road or on the shoulders.

After the tack coat has broken, the contractor can position his paving machinery over the
tack coat and trucks hauling hot asphalt back up to the paving equipment and unload asphalt that
the paver levels onto the roadway. Pure tack coat has no sand, pfit or aggregate for putposes of
traction. This is because it is a binding agent and will be overlaid by asphalt hot-mix.

SDDOT employees who wotk on similar projects as well as contractors and the employees
of such conttactors who ate awarded asphalt paving contracts ate required to take a course put on
by SDDOT for training in asphalt application. As part of the training SDDOT gives State
employees and employees of contractots their own copy of the Hot-Mix Handbook. The Hot-Mix
Handbook is a nationally recognized authoritative resource and industrial guide used in similar
trainings. The Hot Mix Handbook provides that if, “due to plant or paver breakdowns”, the
contractor is prohibited from paving over and coveting exposed tack coat before traffic must use
the lane of traffic, the posted speed limits on that portion of the project should be “significantly
reduced” uatil overlay operations can take place. The Hot Mix Handbook goes on to state that
“Depending on the amount of tesidual asphalt cement on the pavement surface and environmental
conditions, the level of friction available for traffic at the pavement surface may be greatly reduced
by the presence of the tack coat material”. (emphasis added). The Handbook also suggests that

exposed tack be sanded when traffic will be traveling o it.
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The Standard Specifications provide that as to tack coat:

“tack application ahead of mat lay down shall be limited by job condition, and
shall not exceed the amount estimated for the current day’s operation unless
ordered or allowed by the engineer. Tack areas which become unsatisfactory
as a result of traffic, weather, ot conditions, shall be retacked. Required
retacking, which is not the fault of the contractot, will be paid for at the
contract unit price for tack asphalt.” SDDOT Standard Specifications For
Roads and Bridges, 2015, §330 E. (Emphasis added)

McGee's expett in this case, who is 2 well-credentialed expett in the field, opines that
numerous states and the federal government do not allow traffic to drive on tack coat because of the

absence of friction, and that tack coat is to be coveted fot safety reasons.

Thete is 2 dispute between McGee and SDDOT as to whether or not it is dangerous ot
unsafe to deive on exposed tack coat that has broken. McGee and his expert cite various authorities
which are laid out in the materials submitted on the motion which prohibit or strengly discourage
driving on tack coat for safety reasons.

The Standard Specifications also required certain signs to warn the public while traveling
through the construction zone s may be requited by the Manual of Uniform Traffic Control
Devices (MUTCD). As part of the signs specs in the contract, a list of required signs was included.
The signs for the Highway 45 project included "fresh oil signs". The parties dispute the application
of these fresh oil signs in their briefs. The State claims that fresh oil signs are not necessary for
broke tack coat. Some SDDOT employees and other witnesses claim that these fresh oil signs were
for shoulder work at the end of the contract, and not for exposed tack coat that was left on the
toadway. The MUTCD requizes signs to alett the public to road surface treatments.

The evidence establishes that SDDOT inspectors were provided checklists for their daily
wotk, One of the items on the checklist was the a2mount of exposed tack coat left at the end of the
day. The record establishes that on this project those inspection sheets were matked "NA". The
evidence also establishes that on this project SDDOT employees paid virtually no attention to the
amount of exposed tack coat left at the end of each day's paving. Testimony in the various
depositions is conflicting as to how a decision was made each day as to the amount of tack coat to

be applied. Some witnesses indicate this was a decision made by SDDOT employees, some
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testimony provides that it was a decision made entirely by the tack coat truck driver for Spencet, and
some testimony provides that it was 4 joint decision made between SDDOT employees and Spencer
employees.

Mr. Datren Feistner, the Spencer employee in charge of opetating the tack truck, testified
that based upon his experience, he could match the tack coat lay down to the asphalt mat lay down
each day to within 20 feet. Despite this, the testimony and evidence in the record establishes that
the amount of tack coat applied, when compared to the Standard Specification, § 330. 3E were
virtually ignored, and no attention was paid to the amount of exposed tack coat at the end of each
day. There is no evidence showing any attempt by SDDOT ot Spencer Quarties to match the
amount of tack coat applied to asphalt mat lay down for that particular day. The evidence shows
that on the day of the accident there was over 1,400 feet of exposed tack coat and that during the
week preceding the accident there was a cumulative total of over 7,000 feet of exposed tack coat on
the roadway exposed to the traveling public.

During daily paving operations, Spencer and SDDOT would close the lane which they were
wotking on. While Spencer Quarries was applying tack coat and asphalt hot-mix lifts they were
using flaggers and pilot cars would guide public traffic through the construction zone in the
opposite lane. At the end of the day's paving operations, the flaggers were relieved of their duties
and no flagpers were left on site. Traffic was allowed to drive on the exposed tack coat. On the day
in question, the oaly warning sign in the atez was a bump sign south of the accident scene. There
wete 0o "fresh oil", "slippery when wet", ot reduced speed signs warning traffic of the potential
hazard of the exposed tack coat. The evidence also establishes that the tack coat was not sanded.

The State of South Dakota is insured under the Public Entity Pool for Liability (PEPL) fund
pursuant to a participztion agreement between PEPL and the State of South Dakota. In June of
2018, the participation agreetent, § LE.10 of appendix A specifically excluded from coverage, any
torts "atising from or contributed to in any manner by acts, ettors, ot omissions in the engineering
or design of any public toadway or public ttanspottation project”. Furthermore, pursuant to §1.E.16
of appendix A of the participation agreement, coverage is specifically excluded for any damages that
are 2 result of a discretionaty act or task. Jay Peppel, the area engineer on this project, provided an
affidavit to this Court in support of the State’s motion for summary judgment. In his affidavit he
explains that "engineering" and "maintenance” fall under two completely separate divisions of the
SDDOT. His affidavit provides that "engincering” involves the design and creating a conittact fora
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project, the bid letting process, and the administration of the contract. Conversely,

"maintenance” involves fixing potholes, snowplowing, and mowing grass. Unlike the engineering
division, the maintenance division does not " let * these contracts in the bid letting process. Further,
any maintenance that must be done on the roadway that is under construction is the responsibility of
the contractor in accordance with the standard specifications. (See §5.14 of Standard Specifications
Fot Roads and Bridges). In other words, Peppel and SDDOT claim that the State is not responsible

for maintenance of the roadways duting a construction project.

Ln its supplemental answer to plaintiff's interrogatories SDDOT agreed that sanding and
reducing speed ate appropriate measutes to take for vehicles traveling on exposed tack coat but
condition their responses as being in accordance with the Hot-Mix Handbook.

ANATLYSIS AND DECISION

I. THE LAW OF THE CASE DOCTRINE BASED UPON THIS COURT’S
MOTION TO DISMISS (RULE 12 RULING) DOES NOT APPLY OR BIND
THI$ COURT ON THIS SUMMARY JUDGEMENT MOTION

In its Memorandum Decision in July of 2020 resolving the motion to dismiss, the Coutt
found that, based on a Rule 12 footing, the complaint alleged sufficient ministerial duties that may
have been breached by SDDOT to warrant denial of the motion to dismiss as to SDDOT
employees Royalty and Gates. Mr. Peppel was dismissed as the Court determined he was cxescising
discretionary engineeting functions. McGee now contends that this court’s ruling on the motion to
dismiss is the law of the case and has preclusive effect on SDDOT's motion for summary judgment.

In this Court’s decision denying the motion to dismiss it stated: “In this case, the motion was
not able to be presented with sufficient specificity for this court to determine the issues precisely in
any further detail. Consequently, the motion is denied without prejudice to its renewal after further
development of the record”, For this reason alone, this argument fails. In addition, for all the
reasons argued in the SDDOT responsive briefs, McGee’s atgumment that this Court’s decision on
the motion to dismiss is the law of the case ate denied.

IL. THE PARTICIPATION AGREEMENT BETWEEN THE PEPL FUND AND
THE STATE OF SOUTH DAKOTA DOES NOT EXCLUDE COVERAGE
FOR THE ACTS OF NEGLIGENCE ALLEGED IN THE AMENDED
COMPLAINT SOLEY BECAUSE SDDOT EMPLOYEES WERE WORKING

IN THE ENGINEERING DIVISION.
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In their primary argument SDDOT contends that the claims against them should be
dismissed as they are entitled to sovereign immunity because they were engzged in the engineering
or design of a highway or working on a highway construction or transportation project as employees
of the State of South Dakota at the time of the action giving rise to McGee's injuties. In this Court’s
Memorandum Decision of July, 31, 2020 this court adopted the argument of McGee that he was not
claiming there was a defect in the design or the engineering of the roadway, but rather that the
project to resurface the road was mote of 2 maintenance and repair function and that the SDDOT
employees failed to fulfill ministerial duties imposed by the Standard Specifications with respect to
exposed tack. The patticipation agreement between PEPL and the State in effect at the time of the
accident provides that PEPL coverage does not extend to liability “arising from or contributed to in
any manner by the acts, errors, or omissions in the engineering ot design of any public roadway or
public transportation project”, (See, Patticipation Agteement §L.E. 10 of Appendix A). They further
support this argument by relying upon SDCL 3-22-1 which provides that the engineering and design
of 2 roadway is excluded from coverage provided by PEPL. In reliance upon this argument the
SDDOT Rule 30 designee, Jay Peppel, submitted an affidavit which pointed out that SDDOT has
two divisions, engineering and maintenance. His affidavit provides that the engineering division is
responsible for the design, bid letting and administration ot implementation of highway paving and
teswfacing contracts and involves engineeting, not maintenance. He further testifies that the
maintenance division s responsible for filling pot holes, mowing and other similar duties. Based
upon this affidavit SDDOT contends that since the SDDOT employees wete wotking on behalf of
the engineering division, their function involved the engineering and design of a roadway and were
thus not covered by the Participation Agreement leaving them immune from liability.

McGee contends that simply by labeling the duties of Gates and Royalty as coming under
the engincering division of SDDOT to provide them immunity violates the holding in Kyl v Panzer,
535 N'W2d 896 (SD 1995) and distegards the requirement that this Court consider 4 factored
analysis to determine if the duties are ministerial or disctetionary and that such a ruling runs contrary
to the requitement that the Coutt focus on “the nature of the particular duty, and not the character
of the office” to determine whether or not a duty is ministerial or discretionary. Staze ». Ruth, 9 S.D.
84, 68 N.W. 189 (1806); Simey » Reisch, 2008 SD 72, § 12, 754 N.W.2d 813, 818-19; Truman » Griese,

762 N.W.2d 75 (SD 2009} at §10.2

2 In Kruger v Wilson, 325 N.W.2d 852 (SD1982) the Supreme Court stated: “Whether immunity extends
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In this Court’s decision of July 31, 2020 the Court adopted the contention of McGee that
the function of SDDOT employees on this project wete more in the line of maintenance and repait
as opposed to engineering and design of the roadway. The Court also determined that the legislature
was well awate of the difference in the language when it passed the statutes granting a imited waiver
of sovereign immunity and that by failing to include the language for repair and maintenance of
roadways the legislature intended that such functions be subject to suit and not protected by
sovereign immunity. In High-Grade Ol Co. v. Sommer, 295 N.W.2d 736 (5..1980) the phintiff sued
the State for the defective design of 2 § curve on a highway. The Coutt found that the engineering
of the particular § curve was a governmental function protected by sovereign immunity and that the
granting of such immunity was not unconstitutional. Later, in Kyl v Panger, 535 NW2d 896 €D
1995} the Court found that granting sovereign immunity to State employees engaged in ministerial
acts violated open courts provision of South Dakota Constitution. Const. Azt. 6, §20. In doiag so
the Coutt pointed out that discretionaty acts of state officials participate in in the state’s sovereign
policy-making powet, Kyl at 902.

In the present action the Court must determine if Royalty and Gates, as SDDOT employees
working on a highway re-paving conteact, are automatically cloaked with immunity because they
wete employed by the engineering division of the local DOT office, despite the fact that they were
petforming either ministerial or discretionary functions. One thing is clear, neither Gates or Royalty
“engineered” or “designed” the roadway resurfacing plans. They had 0o involvement in any of the
engineering or design of the roadway or the resurfacing plans, Neither Gates or Royalty have 2
degtee in engineering ot anything similar for highway design and are not engineers nor ate they

to an cmployee sued in an individual capacity depends on the function performed by the employee
High-Grade Otl, supra; Siowx Falls Const. Co., rupra, In Siowse Falls Construction, argued and considered at
the same time as High-Grade Of, this court stated that the factors listed at Restatement (Second) of
Torts, § 895D, comment f (1979), will be considered to determine whether an employee’s function is
discretionary and thus immune from suit. These factors include:

(1) The nature and importance of the function that the officet is petforming....

(2) The extent to which passing judgment on the exercise of discretion by the officer will amount
necessarily to passing judgment by the court on the conduct of a coordinate branch of government....
{3) The extent to which the imposition of liability would impair the free exercise of his discretion by
the officer....

(4} The extent to which the ultimate financial responsibility will fall on the officer....

{S) The likelihood that harm will result to membets of the public if the action is taken...,

(6) The natute and seriousness of the type of hatm that may be produced....

(7} The availability to the injured party of other remedies and other forms of relief.
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licensed or certified as engineers. They have no input into the Standards and Specifications adopted
by SDDOT which ate made a part of all such tesurfacing contracts. Royalty and Gates are
inspectors for SDDOT and it is their job to make sure the contract is performed and implemented
in accordznce with the contract terms. The Standard Specifications specifically state that they may
not alter or waive any part of the contract, nor shall they issue instructions contrary to the contract
terms. The Standard Specifications adopted by SDDOT engineered precautionary and safety
measutes into the contract for protection of the traveling public. ‘These measures wete to be
followed by the contractor and if they wete not being followed, Gates and Royalty wete required to

take action to make sute they were followed.

In order to determine if Gates and Royalty are protected by sovereign immunity this court is
tequired to focus on the functions they petformed for the State undet a factored analysis, not their
titles or which division of SDDOT they currently work for. Labeling them as employees of the
engineering division of the local office and thus not covered by the participation agreement of the
PEPL fund runs contrary to the holding and cateful analysis laid out in Ky/b.

In Truntan v Griese, 762 N.W.2d 75 (SD 2009) the Court was presented with a similar
argument. In Truman, a fata] accident occurred at 2 non-typical intetsection. The plaintiff sued
claiming that the SDDOT was negligent in the manner in which they erected traffic control signs at
the inteesection and they claim this was the cause of the accident. The Coust acknowledged two
distinct timeframes that were relevant, the time where there may have been an “omission of signs
that occurred during the initial engineering and design of the intersection” and that tirnefratne after
“ehanges have occurred in the nature of the intarsection sinee its construction, which requites the
erection of new warning signs”. The Court quickly determined that SDDOT had immunity for the
first timeframe. As to the second timeframe, the coutt analyzed the issue using its longstanding
ministerial vs discretionary function test’. The Court found that since it was a non-typical
intersection where the MUTCD did not have clear guidance, Griese, the SDDOT employee, was
requited to use disctetion in the placement of the signs. Trwman’s analysis shows that, even in the
area of “engineeﬁng and design” of roadways, that the court is to focus on the function and nature
of the particular duty and not the chatacter of the office. The same holds true hete. Furthermore, 2

3 The Court in Truman stated: “Therefore, for Truman’s claims to survive surnmary judgment on the basis of sovereign
immunity, Traman must prove that Griese owed Truman a ministeric/ duty as a matter of law.” Trumean, 116
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very similar argument was made in Wi s, Semsz, 2003 8.D. 105, 669 N.W.2d 135, pp143-148,
claiming that since the SDDOT employees were engaged in hiphway maintenance and repair that
their duties involved engineering judgment and discretion. The similar argument was denied by the
Courtin Wulf. Consequently, the SDDOT motion for summary judgment on this basis is denied.

NIIL.SDDOT EMPLOYEES ROYALTY AND GATES WERE PERFORMING
MINISTERIAL FUNCTIONS AND ARE NOT ENTITLED TO SOVEREIGN
IMMUNITY,

This Court’s July 31, 2020 decision found, on a Rule 12 footing based upon the allegations in the
amended complaint, that SDDOT employees Gates and Royalty were performing ministerial
functions. Aftet substantial discovery SDDOT now claims that they ate entitled to summary
judgment as theze are no genuine issues of matetfal fact in dispute because they were performing
disctetionary functions and that they are entitled to judgment as a mattet of law. McGee argues that
the record shows the opposite; that thete ate not genuine issues of fact in dispute indicating Gates
and Royalty were performing ministerial functions, or at a minimum any disputed facts entitles them

tosa ]ury trial on the issue.

In Treman v Griess, 762 N.W.2d 75 (S 2009) the plaintiff argued that a jury question was
ptesented whether the employee’s duties were ministerial or discretionaty. The Trumar Court stated:

“We have consistently held that a determination of sovereign immunity and whether the
govermnmental duty was discretionaty is a question of law for the courts. See spre Y 10. To place
such an issue in the hands of the juty is a de facto judicial repeal of sovereign immunity and
relegates the matter to a jury question of negligence, Instead of a single standard concerning
the application of soveteign immunity, as is cited in the cases above from Rathin 1896 onward,
such a repeal would lead to each of out State’s 66 counties having its own standard for
sovereign immunity, set not by the Legislature, but by 2 local county juty.

Even if Truman’s evidence did raise what he argues ate factual issues, this evidence would not
create 2 question for the jury. “The existence of a duty in a negligence action is a question of
law....”", Truman, at 134,

Based upon Tramas, this Court must determine the question presented as a matter of law, and

McGee’s suggestion that the matter can be presented to the jury for resolution is denied.

In this Court’s decision of July 31, 2020 it carefully analyzed four main South Dakota cases
dealing with the ministerial vs discretionary function issue including Trwman, Hansen, King and Wl
{See July 31, 2020 decision, pages 7-16). This Court will give a brief summary of the holdings as to
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ministeqial vs disctetionary function from each of those cases*,

In Truman, the Coutt found that the SDDOT employee was petfortming a ministerial function
because the intersection was not a typical intersection covered by the MUFTCD. Since there was no
clear directive from state policy of statute and the intersection was not cleatly covered by the MUTCD
Gtiese, as 2 SDDOT employee, was requited to use engineering judgment and discretion in designing
the sign plan. Summary judgment was granted as he was protected by sovereign immunity.

In King the plaintiff hit a cement box culvert in the ditch on the opposite side of the road he
was driving. He alleged SDDOT officials were negligeat in not putting up box culvert reflective signs
on each side of the culvert, one for each direction of traffic, and claimed that failure to do so violated
the MUTCD and AASHTO guidelines. Summary judgment was upheld because a SDDOT policy
letter provided that only one sign was needed on the side of approaching traffic. Thus, the standards
which wete applicable wete either vague and thus requiring discretion or were in opposition to what
the plaintiff claimed was required for signs.

In Hanson the plaintiff hit an open hole in a bridge on the interstate created in the atea of a
road construction project which was not marked. Hanron sued SDDOT, its Sectetaty and all
comtnissionets of the South Dakota Transpottation Commission. This action was doomed from the
beginning as Hanson sued the policy makers and not the SDDOT employees on the ground who were
directly involved in the implementation of the roadway construction project. The Defendants in
Hanson were found to have almost exclusively discretionary roles applicable to roads statewide and
were granted immunity,

In Wiif the injuries occurred on an icy snowy morning when an oncoming cat lost traction
causing Wulf to take evasive action and a serious accident occurred. Wulf sued Melvin Bult};e as the
Sioux Falls Area DOT maintenance supervisor, He was responsible for supervising and directing the
wotk activities of highway maintenance crews oa over 300 miles of roads in the Sioux Falls atea, Jeff
Senst was SDDOT Sioux Falls area engineer and Bultje's immaediate supervisor. Senst reports to
Tom Weeks, the DOT tegional engineer. In Wuif the Plaintiff claimed that 2 SDDOT policy #2531
imposed a ministerial duty and was violated by Bultje and Senst. That policy provided:

4 The more detailed analysis of all four cases found in this Courts July 31, 2020 decision is incorporated herein.
12
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“During the pertod between 5:00 a.m. and 7:00 p.m., continue sanding operations until
either the highways are in a condition such that traffic is moving safely or conditions becotme
too hazardous for continued operation.

Sanding operations between the hours of 7:00 p.m. and 5:00 a.m, will be at the discretion of

the maintenance supervisor. When highway-and traffic conditions watrant, progress can be

made and staffing is available, sanding operations may be continued after 7:00 p.n.”
The evidence in Wulf showed that the crews worked the night before to control and remove snow
and ice from the roadway and applied sand and chemical mixture. However, they discontinued their
efforts and did not re-start sanding and snow/ice removal operations until 8:00 AM the next
moming. The accident occutred at 7:30 AM, two and a half hours after the policy required them to
recommence sanding and ice removal efforts.

The Wuif Court found that SDDOT policy 2531 imposed a ministerial duty on Bultje and
Senst which was violated, deptiving them of sovereign immunity. In so ruling the court stated that
“While Senst and Bultje have discretion to determine such things as how many workers to call in for

a storm, how many snowplows to put on the road, and whete to place them, they do not have

discretion to ignore the standatds or policies established by DOT."

When applied to the facts of the present case Wifis the most applicable of the four primary
cases at play. In P#/fthe policy required roadway sanding efforts to commence at 500 AM. The
policy did allow some disctetion in the implementation as the coust noted. In this case Standard
Specification §330 E provided that tack application ahead of mat lay down shall be limited by job
condition and shall not exceed the amount estimated for the cutrent day's aperation unless ordered
or allowed by the engineer. Both standards set a certain and definite duty and both allow some
leeway or discretion in implantation.

The evidence in the present case establishes that tack, whethet broke or unbroke, is a hazard
to the traveling public. It contains no sand, gtit or aggregate materials to cause friction. It can be
extremely slippety when it is wet. Numezrous industty authorities and governmental agencies either
sttongly suggest or prohibit the public from driving upon it. Many states do not allow traffic to

drive on exposed tack.

SDDOT makes the compelling argument that the decision on how much tack can be sprayed on the
roadwray prior to paving requites and estimation, and that this estimation tequires the application of
engineering judgment. They further argue that once this estimate is made many factors, beyond their control
such as weather conditions, equipment and plant breakdowns, can impact if the tack will be covered by the
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cud of the days paving operations. SDDOT argues that because Royalty and Gates wete involved in this
estimation process which requites engineeting judgment their function was discretionary.

McGee countets by noting that Standard Specification §330 E was virtually ignored by both
SDDOT employees and Spencer. At the end of the day on Friday June 29* there was approximetly
1400 feet of tack left exposed. For the weelk thete was over 7,000 feet (over a mile) of exposed tack
left exposed. This averaged almost 1300 feet 2 day. In addition, vatious witnesses have testified that
estimating the amount of tack to spray before paving is a relatively easy calculation and is not a
singular event as tack is re-sprayed before the paver several times a day. Spenicer employee Feinster
testified that, if desited, he could estimate tack spray 30 as to not exceed 20 feet at the end of the
day. Thete was further evidence provided that the averspray of tack coat was done intentionally so
save time 50 thete was broken tack available to start paving the next morning. The coutt finds this
to be substantial and credible evidence aftet reading all of the numerous depositions submitted in
favor of and in response to the motion.

McGee also argnes that the Hot Mix Handbook, a reference provided to SDDQOT employees
and contractors employees who complete the mandatoty training course put on by SDDOT is the
bible for guidance on roadway asphalt projects. The Handbook discourages driving on tack and
suggests that if it cannot be avoided that the contractor should significantly reduce speed in the area,
place proper warning signs, and cover the tack with sand. The MUTCD requites “fresh oil” signs to
watn the public of the existence of any toadway surface treatment. Tack is a roadway sutface
treatment. Despite the defendants claiming in their testimony that tack has enough friction to dtive
upon safely, there is substantial credible evidence in the recotd to the contrary.

Whether a state employee’s acts are discretionary or ministerial must be determined by the
particular facts of each case. Hanson, 1998 SD 109, 23, 584 NW2d at 886. The view has also been
expressed that the distinction between discretionary and ministerial acts is often one of degree, since
any official act that is ministerial will still require the actor to use some discretion in its performance.
And, under particular circumstances, even g 1a5R or function usually considered ministerialfor excampie ...
highway repair may actually involve the exercise of discretion. I4, It has also been provided that

“[A] ministesial act is defined as @brolute, certain, and imperaiive, involving merely the exccution
of a specific duty arising fromn fixed designated facts or the execution of a set task imposed
by a law prescribing and defining the time, mode, and occasion of its performance with such
certainty that nothing remains for judgment or discretion, being a simple, definite duty
arising under and because of stated conditions and imposed by law. A ministetial act
envisions direct adhetence to a governing rule or standard with 2 compulsory result, It is
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performed in a prescribed manner without the exercise of judgment or discretion as to the

proptiety of the action. In short, once it is determined that the act should be petformed,

subsequent duties may be considered ministetial If thete is a readsdy ascertainable standard by
which the action of the government servant may be measured, whether that standard is
written or the product of experience, it is not within the disctetionary function exception.”

Hanson 9 SDDOT, 584 NW2d 881, 886 (SD 1998)

The analysis in determining whethet an act or omission is ministerial or discretionary requires a
balancing of intetests and is not subject to a fixed, invariable tule, but instead tequites a discerning
inquity into whether the contributions of itnmunity to effective government in the particular context
outweigh the perhaps recutting harm to individual citizens. Id, Hamson at 886.

In this case SDDOT"s argument that estimating the amount of tack is a engineering
discretionary function misses the mark. Even assuming that such estimation requires engineecing
judgment, the overall purpose of the standard Specification at issue is to reduce the public’s
exposure to exposed tack that can become extremely slippery when wet. The duty is much broader
than making an initial estimate. Spencer’s employee has testified he can match tack to the asphalt
mat to within 20 feet. Despite this, excessive exposed tack was left on the roadway on a regulac
basis and the specification was ignoted. When it was regularly ignored, other precautionary
measuzes s suggested by the Hot Mix Handbook were not followed. Consequently, even if the
estimate of the amount of tack calls for engineering disctetion, the evidence shows that discretion

was tately, if ever, exercised by Gates or Royalty.

In the Memorandum Decision of July of 2020 this Coutt found that, based on a Rule 12
footing, the complatnt alleged sufficient ministerial duties that may have been breached by SDDOT
to wartant denial of the motion to dismiss. In that decision, this Coust carefully went through the
vatious factors to determine whether an act is ministerial as opposed to discretionary as laid out in
King, 2007 S.D. 2,9 11, 726 N W.2d at 607. Those factots were applied on a Rule 12 footing to the
allegations in the complaint in the motion to dismiss. Now that more evidence has been presented
with the current motion as presented on summary judgment, the Court has again considered all
seven factors Jaid out in King. No evidence presented changes this Court’s prior analysis with respect
to those factors in any matetial way.

As to the first factor, SDDOT employees who are on the site of these types of construction
contracis have an important duty to make sure the contractor is properly following the safety
messures laid out in the Standard Specifications and the contract. This is a very important duty
owed to the traveling public,
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With regard to the second factor, some portions of these contract specifications, particulazly
those that are developed and implemented to protect the traveling public, must be strictly adhered to
for the safety of the public. Many of these standard specifications are imposed in some manner by
federal funding requitements and have been in existence for many years. The judgment of the State
of South Dakota's cootdinate branches of government and the SDDOT have been specifically
engineeted into the contract documents to ensuze the public’s safety. Following these precautionary
measures make it much less likely that holding someone responsible for failing to enforce them
would amount to passing judgment on the discretion of the coordinate branch of government. This
factor favors McGee. '

‘The third and fourth factors rernain inzpplicable because the legislature has amended the law
to which they apply. See July 30, 2020, Memotandum Decision, p. 18.

The fifth factor weighs in favor of McGee. According to the evidence in the case, leaving
exposed tack coat on a roadway creates a hazardous condition to the traveling public. This is
because particular tack being used between asphalt lifts contains no sand, aggregate or other material
to create friction. Although this suzface may have some friction whete tites can obtain some grip,
that can easily change when moisture is deposited on the toad duting inclement weather, such as
happened in this case. The isk of rain falling on the exposed tack coat over a long weekend where
no paving would take place was completely foreseeable. Various other sta-tes and federal authornties
prohibit the traveling public from driving on exposed tack coat. Under these circumstances, the
likelihood of hatm to the public is high.

The sixth factor also continues to weigh in favor of McGee, as the type of harm that can be
caused under these circumstances is high, especially when there are no signs warning the public of

the slippery toad conditions ot requiring them to reduce speed in that area.

As to the last factor, after further discovery has been .submitted, this Court has been
provided no information showing that the plaintiff has any other remedies available to compensate
him for his injuties.

An important obsezrvation was made in the final analysis of Knuger v Wikon, 325 NW2d 851
(SD 1982). There, the court gave a sumtmary analysis of the above factors 45 follows:

“The case is built on Wilson's responsibility to those she individually contacts. It neither arises

from an important discretionary fanction, such as designing a highway, nor would imposing
liability impair Wilson’s job discretion. The likelihood of harm to the public depends on
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Wilson, not on departmental authorization of her trip. Presumably, an adverse decision would
cause Wilson to be more careful of her driving habit in the future, but would not impact the
employer.” Kruger, 9§ 6.

Much like in Kruger, in this case Gates and Royalty’s responsibility neither atises from an important
discretionaty function nor would imposing liability upon them impair their discretion in ensuring
compliance with the Standard Specifications. The likelihood of hatm to the public depends on them
upholding their ministerial duties and litigation arising from their failure to act will cavse them to be
more careful in the future.

This Court finds that the evidence produced by McGee is credible and compelling.
Employees of Spencer and SDDOT ignored the specifications requiring them to avoid leaving
exposed tack coat to the driving public, 2nd that when they could not avoid it they failed to take
precautionary measutes to reduce speed ot warn the public of the hazard in the area of exposed tack
coat. This Coutt detexmines that Royalty and Gates duties in this regard were binding upon them as
the Standard Specifications were to be followed and they were prohibited from waiving them ot
giving contrary instructions, The Court finds that their duties were ministerial. The Motion for
Sumnmary Judgment based vpon sovereigh immunity is dented.

IV. THE SDDOT MOTION FOR SUMMARY JUDGMENT BASED UPON
THIRD PARTY BENIFICIARY CONTRACT LAW IS DENIED.

SDDOT contends that McGee cannot recover here as he is not the intended beneficiaty of
the contract with Spencer. SDDOT relies primarily upon A-5-G Corp. » Stare, 2006 SD 66, 719
NW2d 780 and Sisney ». Stare, 2008 SD 71, 11, 754 NW2d 639 for the proposition that when a
public contract is involved, private citizens are presumed not to be third-party beneficiaries. In
A-E-G an inspectoz, similar to Gates and Royalty, approved a portion of a highway contract as
to the initial compaction and layets of asphalt. This appraval allowed the contractor to continue
working, laying additional layers of asphalt. Later it was determined that the wotk was defective
and not in compliance with the contract specifications, A-E-G was required to remove and
replace the defective portions of the foadway. The Court found that A-E-G could not recover
for the extra work caused by the verbal approval by the inspector because §5.10 of the Standard
Specifications did not allow the contractor to alter or waive any provision of the contract.
SDDOT’s argument here is that McGee cannot now claim that Gates and Royalty’s duties and
daily approval of the amount of tack to be sprayed or the leaving of exposed cannot be based

upon the contract between them and Spencer.
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McGee argues that the authorities relied upon by SDDOT are inapplicable to his claims.
McGee notes that his claim is based upon negligence and sound in tort, not conttact law.
Further, he argues that, at a minimum, he was an incidental beneficiary under the Restatement
(second) Contracts §315.

The law is clear in South Dakota that an injured patty may recover from the State if there is
negligent breach of a ministerial duty. (See various authorities herein). McGee has filed a tort
claim based upon negligence. The duties breached can arise in vatious different forms. Those
forms may include industrial customs and practices, state regulations or policies on point, o the
common law. The Standard Specifications at play here are initially drafted by a spec engineer
working for SDDOT and then are submitted to a spec committee before being included into
final binding form. They ate later adopted by the state agency (SDDOT) and for many years
these specifications have been material component parts ot all state highway resurfacing
contracts. They are mandatory and cannot be waived or altered by highway inspectors. They
create duties, some to protect the safety of the traveling public. McGee’s action is not to claim
he is entitled to benefits of a state SDDOT contract with Spencer. His claim is to recover for
injuries sustained by the breach of a ministerial duty created by those Standard Specifications.
The holdings in 4-E-G and Sismey are not applicable to this case. Summary judgment on this

basis is denied.

BY THE COURT:

s

Hon. Bruce V. Anderson
Circuit Court Judge

oc: Brule County Clerk of Court
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

-§
COUNTY OF BRULE ) FIRST JUDICIAL CIRCUIT
AUSTIN MCGEE,
07CIV18-000054
Plaintift,

V8.

SPENCER QUARRIES, INC., a South

Dakota Corporation; SOUTH DAKOTA

DEPARTMENT OF TRANSPORTATION; ORDER DENYING DEFENDANTS’
KENT GATES, as an employee of the South SOUTH DAKOTA DEPARTMENT OF
Dakota Department of Transportation; and TRANSPORTATION, KENT GATES

South Dakota Department of Transportation SUMMARY JUDGMENT

Defendants.

On December 29, 2020, Defendants South Dakota Department of Transportation, Kent
Gates and Kris Rovalty filed a Motion for Summary Judgment. On February 2, 2021, counsel for
Plaintitf, Michael Marlow; counsel for Defendant Spencer Quarries, Inc., Steve Oberg, and
counsel for Defendants South Dakota Department of Transportation, Kent Gates and Kris Royalty,
Gary Thimsen, appeared before the Court on Defendants™ Motion for Summary Judgment. The
court heard oral arguments on the motion and subsequently granted Plaintiff McGee’s Motion for
Continuance to obtain additional discovery. Additional discovery was completed, and the parties
submitted additional briefing. The matter was finally submitted to the court on September 22,
2021.

After considering the written briefs and pleadings, as well as the oral arguments of counsel,
the Court issued its Memorandum Decision denying Defendant’s Motion for Summary Judgment
on January 23, 2022. That Memorandum Decision is incorporated by reference and attached as

Exhibit 1. As a result, it is
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ORDERED that Defendants’” Motion for Summary Judgment 1s DENIED in all respects.

Attest:

Mellott, Charleen gy 1ug court:
Clerk/Dep uty 1/25/2022 4:00:46 PM

Honorable Bruce Anderson
Circuit Court Judge
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Re: Austin McGee v Spencer Quatries ct. al., Brule County, South Dakota, 07CIV18-54
Procedural History

This matter carne before the Court by way of the State Defendants” Motion to Dismiss under
SDCL § 15-6-12(b). Plaintiff, Austin McGee, is represented by Michael F. Matlow and Chtistopher
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N.ILeon. State Defendants, South Dakota Department of Transpottation (“SDDOT™) and Jay Peppel,
Kent Gates, and Kris Royalty in their official capacities as employees of the SDDOT, ate represented
by Gary P. Thimsen and Alexis A. Watner. Defendant Spencer Quarries is represented by Steven
Obetg, Both Plaintiff and State Defendants submitted briefs on the issues and a hearing was held on

June 11, 2020. The Coutt now issues this memorandum decision,

This revised decision is entered to corvect ervors made in the bearing record where counsel provided
the Court a bisrarchy of the chain of command and duties of the state emplayee defendants. The initial
opinton adopted the statements on the record from counsel which were later determined o be incorrect
This opinion is entered with the consent of both parties as to the proper hierarchy of the state parties

and lo dismiss the proper state employee defendant. Other minor changes to the apinion are in itakics,

Facts

Austin McGee (“McGee™) was driving his truck notth of Platte, South Dakota on Highway
45 on the motning of Saturday, June 30, 2018. Highway 45 is a part of the state highway trunk
system and was undet construction for a re-paving maintenance contract at that time. Defendant
Spencer Quatties, Inc. (“Speacer Quarries™), was the general contractor under contract with the
South Dakota Department of Transpottation (“SDDOT™) on the tepaving project. The day prior
was a Friday and Spencer Quarties had stopped their paving operation at approximately 7:45 p.m.
the evening prior. A tack coat had been laid on the highway and was left uncovered as Spencer
Quatties had laid out more tack coat than could be covered with asphalt the prior day. The exposed
tack coat teduced the friction on the road surface especially if it was wet due to rain. At the time
McGee was traveling north on Highway 45 it was raining or had just rained. McGee lost control of

his truck while driving over the tack coat, causing an accident that left McGee & paraplegic.
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Spencer Quarries’ contract with SDDOT tequited adherence to specifications, some of
which were for the safety of the public through the construction site. One requirement was to
follow industry standards and Plaintiff alleges that such standards requite that due to its potential
hazard that tack coat be covered and not left éxposed at the end of each workday or work stoppage
and that vehicles not be permitted to drive on tack coat. Plaintff alleges that anothet requirement
was to place waming signs where necessaty to protect the safety of the public. Defendants’ Royalty,
Peppel, and Gates wete assigned compliance management duties on the contract with Spencer
Quarries, Royalty was the SDDOT employee who was to work on site. Peppel was the atea engineer
in Mitchell, South Dakota and oversaw both Gates and Royalty, both of whom reported to Peppel.

In the complaint, McGee alleges the state officials were negligent in failing to comply with
ministerial duties which are summarized from paragraphs 21-28 & 61-78 of the complaint. McGee
alleges defendan’ts- failed to follow DOT Standard Specifications which tequited Spencer Quarties to
keep a portion of the project in a condition that would safely accommodate traffic, failed to erect
warnling signs of the nncovered tack coat, and a failure on the patt of the DOT engineers to notify
Spencer Quarries of their noncompliance with such standard and remedy the defect.

McGee gave notice to the State of South Dakota of the potential claim as requited by statute
on September 12, 2018, The State was not initially named as a party in this case. Prior to adding the
state Defendants the state retained counsel who noticed appearance here and employees cooperated
in providing discovety under his representation. After further discovery, McGee filed an amended
complaint to include the state defendants. That complaint was filed January 27, 2020, and the state
defendants were served between January 31 & February 3, 2020. The State was served after more
then one yeat, but less than two yeats, after the accident. Prior to the amended complaint, the State

Defendants had been deposed and were accompanied by present counsel during those depositions.
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Analysis
According to the South Dakota Supreme Coutt, a motion to dismiss under SDCL 15-6-
12(b):
[T]ests the legal sufficiency of the pleading, not the facts which support it. For
purposes of the pleading, the court must treat as true all facts propedly pled in the
complaint and tesolve all doubts in favor of the pleader. ... ‘Pleadings should not be
dismissed merely because the coutt entertains doubts as to whether the pleader will
prevail in the action.’
Guthmiller v. Deloitte & Touche, LLP, 2005 S.D. 77, { 4, 699 N.W.2d 493, 496 {quoting Thompson
v. Summers, 1997 S.D. 103, § 5, 567 N.W.2d 387, 390).
L Whethet the suit against the State Defendants is batred by the doctrine of
sovereign immunity.
A. Exclusion for Engineeting ot Design under the PEPL
Generally, the State of South Dakota is imimune from suit or liability under the doctrine of
sovereign immunity unless the state has waived such immunity. SDCL 21-32A-2 provides that the
state has waived sovereign imrnunity to the extent the state has purchased liability insurance oz
patticipated in a risk sharing pool and to the extent of the coverage document. SDCL § 3-22-1
established a Public Entity Pool for Liability (“PEPL"), providiﬁg liability coverage stating:
There is hereby established the South Dakota public entity pool for liability effective
March 1, 1987. PEPL shall provide defense and lLiability coverage for any state entity
or employee as provided for within the coverage document issued by PEPL. Nothing
in this chapter may be construed to require payment of a particular claim or class of
claims, to create any cause of action, notr to waive or limit any immunity or legal
defense othetwise available to any covered claim. Punitive damages may not be
tecoveted pursuant to this chapter. ..
In the Memorandum of Liability Covetage to the Employees of the State of South
Dakota under the PEPL fund, excluded from coverage is any liability “[a]rising from or

contributed to in any manner by acts, errors or omissions in the engineering or design of any

public roadway or public transportation project.” Memorandum of Liability Covetage,
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Exclusions pg, 8, § 10. Effectively, this means a clait for liability against the state or its
employees atising from the engineering or design of the toadway would be barred by the
docttine of sovereign immunity. The SDDOT and its employees argue McGee’s claim is
barred for this very reason since the State was in the process of re-surfacing Highway 45
under 2 contract with Spencer Quatties at the time and location of the accident in question.
The Plintiff argues that the complaint specifically alleges that the project specifications
required tack coat to be covered each day unless ordeted or allowed to remain exposed by
DOT employees and that their failure to require Spencer Quatties to cover the exposed tack
coat or to put up appropriate warning signs was a ministerial function requited on a contract
to maintain and repair but not engineer ﬁr design the roadway. Phindff points out that the
complaint is focused on these ministerial duties arising under the contract specifications and
that they have not raised any claim that the DOT was negligent in the engineenng or design
of the road.

As opposed to engineering ot design, the Coutt finds McGee’s claim arises from the
maintenznce or repait of the roadway and that the complaint alleges the named employees
were negligent in not following requirements of the contract specifications as opposed to
alleging the defendants wete negligent in the design or engineering of the road. According
to the South Dakota Supreme Coutt, “The existence of the rights and obligations of the
patties to an insutance contract are determined by the language of the contract, which must
be construed according to the plain meaning" of its terms.” W. Nat Mut. Ins. Co. v. TSP, Inec.,
2017 SD 72,9 11, 904 N.W.2d 52, 57.

In Witson v Hogan, 472 NW2d 493 (SD1991) and High Grade Ol v Sommer, 295 NW2d 736
(SD1980) the Supreme Court used the words “design, engineeting, construction and maintenance of

its roadways” in ruling the State had immunity for claitns arising under those circumstances. Both of
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those cases predate the most recent amendment to the statutes and the memorandum of coverage.
In drafting the memorandum of coverage, the State and the PEPL fund left out the words
“construction and maintenance” in adopting the PEPL fund coverage metmorandum applicable
here. In interpreting the contract language this court is not allowed to add words or othet language.
The Court assumes that those who settled on the language used in the coverage memorandum were
well aware of the language used in Wikon and High Grade Oil and deliberately choose to leave them
out knowing the significant difference they had on the overall meaning of the contract. The phin
meaning of the language of the PEPL contract excludes liability only on the basis of engineering or
design of the roadway. If the State wanted to exclude liability coverage for the repair, construction
ot maintenance of the roadway they could have included such langnage in the PEPL coverage
contract. They did not do so. Consequently, The State is not protected by sovereign immunity
based upon the language of the PEPL fund memorandum of coverage in the present acton based
upon the Ianguage used in the Amended complaint. A Rule 12(b) motion tests the legal sufficiency
of the pleading, not the facts which support it. The State’s motion is denied on this basis.

B. Ministerial Act v. Discretionaty Act

In 1986, the state legislature enacted SDCL §§ 21-32A-1, -2, and -3, “establishing the
procedure for bringing claims against public entities and their employees, other than the state, and
waiving sovereign immunity to the extent of participation in a risk-sharing pool or the purchase of
Lability insutance.” Hansen v. South Dakata Dept. of Transp., 1998 SD 109, § 10, 584 N.W.2d 881, 883.
However, in 1991, the legislature amended § 21-32A-2 to include the state and its employees,
officers, and agents in the waiver of sovereign immunity:

Except insofat 25 a public entity, including the state, patticipates in a tisk shating pool

ot insutance is purchased pursuant to § 21-32A~1, any employee, officer ot agent of

the public entity, including the state, while acting within the scope of his employment

ot agency, whether such acts are ministerial or discretionary, is immune from suit or

liability for damages brought against him in either his individual or official capacity.
The immunity recognized herein may be raised by way of affirmative defense.

6
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3.D. Codified Laws § 21-32A-2. Because the Court has determined that the PEPL fund
memorandum of coverage does not exclude coverage based on the repair, maintenance or
construction of the roadway, the court must determine if the State remains protected by sovereign
immunity since that waiver of immunity does not equally apply to both ministerial and discretionaty
acts of state employees.

State employees ate not cloaked in sovereign immunity in all situations, “but it does apply
when state employees perform discretionary functions.” King ». Landguth, 2007 SD 2, 9 10, 726
N.W.2d 603, 607. Sovereign Immunity “is inapplicable when state employees petform ministerial
functions.” Id. “State employees are cloaked in sovereign immunity when performing discretionary
acts because ‘such discretionary acts participate in the state’s sovereign policy-making power.™ Id.
(quoting Kyl . Panzer, 535 N.W.2d 896, 902 (S.D. 1995) (citations omitted)). As opposed to
discretionaty acts, “a ministerial act is the simple carrying out of a policy alteady established so that
petmitting state employees to be held liable for negligence in the performance of merely ministerial
duties within the scope of their authority does not compromise the soveteignty of the state.” King,
2007 SD 2, § 11, 726 N.W.2d at 607 (quoting Wk v. Sensz, 2003 SD 105, ¥ 20, 669 N.W.2d 135,
143). For a court to find a duty mirusterial, the court “must find a ‘gm;'eming rule or standard’ so
clear and specific that it directs the governmental actor without calling upon the actor to ascertain
how and when to itnplement that rule or standard.” Trumen v. Griese, 2009 SD 8, § 22, 762 N.W.2d
75, 82.

The Supteme Court has determined the answer to this question in fout main cases, The State
Defendants argue the case at bar is similar to the Supreme Court’s decisions in Truman, Hansen v.
South Dakota Dept. of Transp., 584 N.W.2d 881 (8.D. 1998), and King, McGee argues that Waffis the

case most applicable to this situation.
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In Wulf, the plaintiff was traveling east on Highway 42 between Brandon and Sioux Falls at
approximately 7:30 a.m. on January 21, 2000 when she encounteted anothet vehicle that lost traction
on due to ice causing Wulf to lose control and cross the centerline and collide with an oncoming
vehicle. Wagf 2003 SD 105, 9 2, 669 N.W.2d at 137. Two days prior on January 19, 2000, a wintet
storm struck the area, dropping heavy snow. I 9 5, 669 N.W.2d at 138. The morning traffic on
January 19 had packed down the spow on all the highway in the atea, requiring additional
contractors to be called out with scrapers. Id. § 5, 669 N.W.Zd at 138. The next day, January 20,
temperatures were near zero. The state put much further effort into snow and ice removal that day,
including increased crew.

The State of South Dzkota, through SDDOT, had contract with Preheim to provide winter
maintenance over this portion of Highway 42. I4 1 4, 669 N, W.2d at 138. Bultje was the Sioux Falls
Area DOT maintenance supetvisor, responsible for supetvising and directing the wotk activities of
the highway maintenance crews in the Sioux Falls atea. I4. Senst was the DOT Sioux Falls regional
engineer and Bultje’s immediate supervisor. 14 Senst would report to Weeks, the DOT regional
engineet, Id,

At about 8:00 pm on the evening prior to the accident Preheim and Bultje decided to stop
the sanding and deicing efforts on Highway 42 and to restart again at 8:00 a.m. the following
morning. Id. 9 7, 669 N.W.2d at 138. Bultje told the maintenance crews, including Preheim’s crew, to
stop working for the day and not tetuen uatil 8:00 am. the following day. Id.

SDCL 31-5-8.3 requited the SDDOT to establish “a winter safe highway maintenance plan
for snow removal, sanding and deicing in order to provide safe highways duting cold weather

months.” I4. 9 12, 669 N.W.2d at 139. In respoase, SDDOT established DOT Policy 2531 which

required:
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Duting the period between 5:00 a.m. and 7:00 p.m., continue sanding operations until

either the highways are in a condition such that traffic is moving safely ot conditions

become too hazardous for continued operation.
DOT Policy 2531. Plaintiff’s asserted the failure of the DOT employees and Preheim to sand the
highways from 5:00 a.m. to 7:00 p.m. was 2 breach of a ministetial duty. W, 2003 SD 105, 9 26,
669 N.W.2d at 145. The trial coutt granted summary judgment in favor of the defendants on the
basis that their duties were discretionaty because the decision not to continue sanding was a
“judgtment call on the part of Senst and Bultje,” and thus sovereipn immunity applied. 14 Y 16, 31,
669 N.W.2d at 141, 146.

The Court pointed out that under DOT Policy 2531, crews were required “to use specified
sand/salt/chemical mixtures and to continue sanding operations from 5:00 a.m. (in the morning)
until 7:00 p.m. (in the evening) unless 1) the traffic is moving safely or 2) conditions become too
hazardous for continued opesations.” I4. § 31, 669 N.W.2d at 146. However, while the trial court
granted the motion for summary judgment, the Court found the record did not suppott that the
sanding efforts were ineffective. Id. Both Senst and Bultje “were obligated to follow DOT FPolicy
2531 unless one of the exceptions was present” [d. § 32, 669 N.W.2d at 146. “[Olnce it is
determined that the act should be perforimed, subsequent duties tmay be considered ministerial.” Id.
{quoting Hansen, 1998 SD 109, § 23, 584 N.W.2d at 880).

The Court-detemn'ned there wete genuine issues of matetial fact remaining a5 to whether any
exception from DOT Policy 2531 applied to the situation. I § 32, 669 N.W.2d at 148. However,
the Coutt further stated, “While Senst and Bultje have discretion to detertnine such things as how
many wotkers to call in for a storm, how many snowplows to have on the road, and where to place

them, they do not have disctedon to ignote the standards or policies established by DOT.” Id The

granting of summary judgment was reversed.
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In Trwman, the plaintff was traveling westbound on U.3. 14/8.D. 34, approaching the
intersection known as “Four Comers.” Trwman, 2009 SD 8, 1 2, 4, 762 N.W.2d at 77, This
intersection resembled a “I” with various points of divergence between U.S. 14, $.D. 34, and S.D.
63. 1d §12-3, 762 N.W.2d at 77. The plaintiff collided with another vehicle at the intersection neatly
head on, resulting in devastating injuties to the plaintiff and death to another passenger. Id § 6, 762
N.W.2d at 77. The plaintiff brought claims against Grese, a traffic engineer fot the SDDOT, for
negligence, wrongful death, and loss of consortium. I& 1 7, 762 N.W.2d at 78. Specifically, plaintiff
alleged Griese violated duties imposed by SDCL § 31-28-6 by failing to post additional traffic
control signs at the intersection. Id.

The Supreme Court considered the natute of the duties under SDCL § 31-28-6, which
provides:

The public boatd or officer whose duty it is to repair or maintain any public highway

shall erect and maintain @ points in conforntity with standard uniform traffic control practices on

each side of any shatp turn, blind crossing, or other point of danger on such highway,

except railway crossings marked as required in § 31-28-7, a substantial and

conspicuous warning sign, which sign shall be on the right-hand side of the highway

approaching such point of danger. A violation of this section 18 2 Class 1 misdemeanor.
Id. 9] 23, 762 N.W.2d at 81 {guoting 8.1 Codified Laws § 31-28-G). The plaintiff alleged the failure
to install waming signs at Four Cornets was z violation of a ministerial duty under SDCL § 31-28-6.
Trwman, 2009 SD 8,9 23, 762 N.W.2d at 81. Looking to the language of § 31-28-6, the Court found
“any ministerial duties pettaining to the placement of traffic control signs under this statute must be
tequired by standard uniform traffic control practices.” 1. Y 24, 762 N.W.2d at 81. “The placement
of signs in situations that have neither standard nor uniform practices must zecessarily be outside any
ministetial requirements of SDCL 31-28-6.” Id. 25, 762 N.W.2d at 81. Therefore, for this statute to

have established a ministerial duty, standard uniform traffic control practices must have existed and

state which points at this type of intetsection watning signs must be placed. Id
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The Coutt found the duty to be discretionary under § 31-28-6. Id. Y| 32, 762 N.W.2d at 84.
The plaintiff “failed to provide specific governing provisions from the MUTCD [ standatd uniform
traffic control manual] or any other standatd uniform traffic practice for intersections like Four
Cotners.” 14. ] 26, 762 N.W.2d at 82. As the Coutt stated, “If the Legislature or other policy maker
has not demanded performance, the decision to act or not is discretionaty.” Id, 9 29, 762 N.W.2d at
83-84.

This court notes the uniqueness of Truman in twa ways that distinguish it from the present
action. First, the intersection was not a typical intersection covered under standard MUTCD
guidelines. Consequently, since it did not fit within easily applied standards in the MUTCD traffic
sigh manual the actual traffic control signs for the intetsection needed to be “engineered” or
“designed” by someone with knowledge and discretion to complete the task. Gtiese, a ttaffic safety
engineer, did 50 as a discretionary function. Secondly, there is a difference in the engineering and
design as compared to the implementation of the intersection signage control plan. There was no
evidence offered in Truman to show the signs Griese required were not erected or wete otherwise
misplaced by highway workers who actually performed the wotk of installing the signs as he
designed them.

In Hansen, the plaintiff was traveling southbound on 1-29, driving to work. Hansen, 1998 SD
109, 1 2, 584 N.W.2d at 882. As the plaintiff crossed a bridge neat Elk Point, South Dakota, her
tight front tire dropped into 2 hole in the bridge. Id. A construction crew had removed a section of
the bridge, creating 2 hole to remove concrete and rebar, and only the rebar had been replaced. Id. 4]
3, 584 N.W.2d at 882. The resulting accident caused Plaintiff serious injuries. Id. Y 2, 584 N.W/.2d at
882, The plaintff brought suit agzinst the SDDOT, Howard, in his official capacity as Director of
Highways, and the Transportation Commission, alleging the defendants had failed to erect signs and

pguards to warn of 2 defect in the road. Id 4§ 4, 584 N.W.2d at 882-B3. The SDDOT was dismissed
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from the suit by the trial court because the PEPL did not cover public entities, only their employees,
and the trial court dismissed claims against Hansen and the Comtnission as their duties were
discretionary, not ministerial. Id. 9 5, 584 N.W.2d at 883.

The plaintiff alleged, as Director of Highway and Secretary of Transportation, Howard had
“a statutory duty to inspect, maintain, and repair the interstate bridges to protect the traveling public
from injury.” 14 9 21, 584 N.W.2d at 885. Three statutes were the subject of the Court’s analysis as
to whether they conferred and ministerial or discretionary duty upon Howard: SDCL §§ 31-32-10;
31-5-1; and 31-28-6. Id.

SDCL § 31-32-10 stated:

If any highway, culvert, or bridge is damaged by flood, fite or other cause, to the extent

that it endangers the safety of public travel, the governing body responsible for the

maintenance of such highway, culvert, or bridge, shall within forty-eight hours of

receiving notice of such danger, etect guards ovet such defect or across such highway

of sufficient height, width, and strength to guard the public from accident or injury

and shall repair the damage or provide an alternative means of crossing within a

reasonzble time after receiving notice of the danger. The governing body shall etect 2

similar guard across any abandoned public highway, culvert, ot bridge. Any officer

who violates any of the provisions of this section commits a petty offense.
S.D. Coedified Laws § 31-32-10. The Court first noted § 31-32-10 requires a guard over “damage”
caused by “flood, fire, or other cause.” Flansen, 1998 SD 109, § 27, 584 N.W.2d at 887. The bridge in
Hanser had not been damaged by some other cause but was in the process of being tepaired by
wotkers. IZ However, as the Court pointed out, “most impottantly, SDCL 31-32-10 does not
establish a ‘hard and fast rule as to course of conduct that Howard must take with regard to the facts
of this case.” Id. 4 28, 584 N.W.2d at 887 (quoting Kyle, 535 N.W.2d at 901-02). Therefore,
Howatd’s duty under § 31-32-10 was disctetionary.

SDCL § 31-5-1 stated:

The department of transpottation shall maintain, and keep in repair all highways or

pottions of highways, including the bridges and culverts thereon, which highways have

been constructed ot improved by the department and ate on the state trunk highway
system.
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8.D. Codified Laws § 31-5-1. The Court found several reasons why this statute did not confer a
ministerial duty upon Howard. Hansen, 1998 SD 109, 91 29-30, 584 N.W.2d at 887-88. First, the
Court “failled] to see how this statute provides 2 ‘readily ascertainable standatd by which the action
of {Howard] may be measuted.” I4. 9 29, 584 N.W.2d at 887, The Court tezsoned, “when applied
to 2 position that supervises hundreds of employees and thousands of miles of highways, it certainly
calls for discretion, judgment or skill.” Hansen, 1998 SD 109, § 29, 584 N.W.2d at 887. Second, the
Court questioned what would happen if § 31-5-1 imposed a ministerial duty upon Hansen. I4 § 30,
384 N.W.2d at 888. If su, it would be possible that Howard would be “Lable for every defect atising
on the state highway system no matter what the degree and what the causel.]” Id Third, the Court
pointed out the duties under § 31-5-1 “are placed upon the DOT and not specifically upon Howard
as its Secretaty ™ Id. Thus, Howard’s duty under § 31-5-1 was discretionary.

SDCL 31-28-6 provided in part, “The public board or officer whose duty it is to repair or
maintain aay public highway shall erect and maintain at poiats in conformity witk standard uniform
traffic control practices on ... [a] point of danger ..., a substantial and conspicuous warning sign. ..”
$.D. Codified Laws § 31-28-6. However, the Coutt found the plaintiff had failed to point to “a
specific governing provision from MUTCD in suppott of the specific duty it purports to lay upon
Howard.” Hansen, 1998 SD 109, § 31, 584 N.W.2d at 888, The Court quoted another jurisdiction in
support of its conclusion, stating:

In order to discharge his dutes effectively, a public servant must be ftee to exercise

his judgment unhampered by the fear of unpredictable Liability, Where the nature of

the servant's decision ot action in question is such that it may not be measuted against

a predictable standard of cate, the possibility of litigation may tend to discourage the

making of clear choices. It is in the public interest to avoid such a chilling effect upon

the servant's performance of his duties. Where, on the othet hand, a standard of care

may be defined and applied with relative case, the public servant is not similatly

deterred and the public interest in the protection of the official weakens. Also relevant

to the strength of the public interest is the potential impact of the challenged decision
or action upon the public as 2 whole or upon a large segment of it The greater or
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mote pervasive this impact, the stronger becomes the public interest in insuring
unfettered decisionmaking.

144 31, 584 N.W.2d at 888 (quoting DuBree . Commonweaith, 393 A.2d 293, 295 (Pa. 1978)). The
Court stated, “If Howard is to be held liable nader the facts of this case, all other public servants
including cabinet officers, exercising similar executive powers will also be liable.” Hansen, 1998 SD
109, 9 32, 584 N.W.2d at 889. Howard’s duties related to the case were not acts “which iavolve
obedience to instructions, but demand no special disctetion, judgment or skill.” Id. 4] 33, 584 N.W.2d
at 889 (quoting Kyds, 535 N.W.2d at 901-02). Therefore, Howard’s duties wete discretionary and
soveteign immunity applied. Hansen, 1998 SD» 109, 4 33, 584 N.W.2d at 889,

Additionally, the Court in Hansen found that the Commission was not charged with
ministerial duties. I4. | 35, 584 N.W.2d ar 889. The Court characterized the Commission’s duty as
“discretionary, policy-making functions and duties, for which there can be no tort liability.” I4. Thus,
both Hansen and the Comnission wete protected by sovereign immunity in performing their
discretionary duties. Id.

In King, the two plaintiffs were passengets in a car traveling west from Sioux Falls to Platte
on. Highway 44. King, 2007 SD 2, 9 2, 726 N.W.2d at 605. The cat crossed the center line, entered
the eastbound lane, and went into the southern ditch. Id The driver of the car had fallen asleep at
the wheel and was awoken after he had entered the eastbound lane. I4. He swerved into the ditch to
avoid an oncoming cat where his car hit 2 cetnent box culvert. Id, Y 3, 726 N.W.2d at 605-06. The
box culvert was located about 320 feet from whete the car entered the ditch. 4 The driver claimed
had he seen the culvert he could have avoided it. Jd The plaintiffs brought suit against the State of
South Dakota, the SDDOT, and several DOT employees. Jd § 4, 726 N.W.2d at 606. The plaintiffs
alleged the employess wete negligent in matking the culvert and maintaining the signs. I4. The trial
court dismissed the claims against all defendants on the basis of sovereign immunity. [d. 5,726

N.Y?.2d at 606,
14
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The plaintiffs raised one issue on appeal, that being whether the trial court erred in deciding
their claims were barred on the basis that the duties imposed on the employees wete discretionary.
Id.4 6, 726 N.W.2d at 606. Supporting their claim, plaintiffs hired an expert traffic engineer, Dr.
Berg, who testified that SDDOT had adopted the MUTCD and the American Association of State
Highway Traffic Organizations (“AASHTO”). Id 9 15, 726 N.W.2d at 608. In Dr. Betg’s opinion,
those standards required there to be four markers, one on each corner of 2 box culvert like this. Id

In support of their defense, the SDDOT employees cited the same policies as the plaintiffs
but clzimed the policy adopted by the SDDOT only required only two matkers at the culvert on the
approaching traffic side. Id 16, 726 N.W.2d at 608. The relevant policy stated:

If box culvert, pipe culvert or cattle pass ends are outside the shoulder area, but within

the “clear zone” recovery area specified in the AASHTO Roadside Design Guide,

install a Type 2 object marker at the opening on the side nearest to approaching traffic.

South Dakotza DOT Policy Letter OT-1999-02, effective Match 9, 1999. The Coutt stated the plain
langnage of the policy conld not “be interpreted to require marker on both sider” Keng, 2007 5D 2, 4
16, 726 N.W.2d at 609.

‘The plaintiffs urged the Court to find the case similar to its decision in Waff'where the DOT
had “a clear policy in effect that required sanding and sctaping of icy roads between 5:00 a.m. and
7:00 p.m. unless the conditions were too hazardous.” Id. § 18, 726 N.W.2d at 602 (citing Wk, 2003
SD 105, 9 32, 669 N.W.2d at 146-47). The Coutt found the facts materially distinguishable from the
facts of Wrifbecause unlike IPxéf it could not “be said that this case involves a clea, ‘readily
ascertzinable standard by which the government setvant may be measuted.” King, 2007 SD 2, 19,
726 N.W.2d at 609 (quoting Wwif; 2003 5D 105, § 26, 669 N.W.2d at 145). Instead, the Court stated
that the facts befote it were mote similar to the facts from Hansen, whete the Coust affirmed the ttial
court’s dismissal “because ‘other cause’ language in the statute did not provide a ‘readily

ascertainable standard.” King, 2007 SD 2, § 20, 726 N.W.2d at 610 {quoting Hansen, 1998 SD 109, il
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29, 35, 584 N.W.2d at 887, 889). Thus, the Court found that, “Any decision regarding the -
installation of additional markers at this culvert was a disctetionary function.” King, 2007 Si'.) 2,921,
726 N.W.2d at 610.

In King the Supreme Court has laid out several factors in determining whether a state employee’s
actions are diﬁ(.‘ICtitlmaty or ministerial They ate:

(1) The natute and importance of the function the officer is performing;

(2) The extent to which passing judgment on the exercise of discretion by the officer

will amount necessarily to passing judgment by the court on the conduct of a

cootdinate branch of government;

(3) The extent to which the imposition of lability would impair the free exercise of his

discretion by the officer;

{4) The extent to which the ultimate financial responsibility will fall on the officer;

(5) The likelihood that harm will result to membets of the public if the action is taken;

(6) The nature and setiousness of the type of harm that may be produced;

(7) The availability to the injured party of othet remedies and other forms of relief.

King, 2007 SD 2, 9 11, 726 IN.W.2d at 607.

These factors must be applied separately to each of the state employees named in this action
as they each play a different role and have different duties. With respect to this case and as alleged
in the Amended Complaint, Royalty was the Project Inspector on site making sure the contractor
complied with the requirements of the contract specifications. Royalty reported to his supervisor
Peppel who was the Area Engineer in charge of the project and was stationed in Mitchell. Peppel
oversaw both Royalty and Gates as the Area Engineer of this project. Consequently, the chain of
command was, bottom to top, Royalty, Gates and Peppel. Based upon the long line of authorities
addressing the issue on ministerial versus discretionary duties it is a common theme that the higher
up the chain of command the higher the degree of discretion the employee holds, but with the
understanding that even those at the highest level may still have ministerial obligations dspanding on

the statute, regulation or policy allegedly violated.
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Applying the factors to Peppel, he was the Area Engineer and supetvisor who worked in
Mitchell who had broad discretion in dealing with the implementation of the contract and
guided/supetvised Gates and Royalty who wete more hands on with the project, The Complaint
alleges all three state employees had a ministerial duty to keep the project in a “condition that will
adequately and safely accomunodate traffic” and that they breached this duty by allowing Spencet
Quan";es to leave exposed tack coat on the roadway, failed to require Spencer Quatties to put up
“fresh oil” or similar warning signs, and failt;,d to implement corrective action oz stop work when
they knew Spencer Quarries was leaving exposed tack coat on the roadway, an extremely dangerous
condition due to its lack of friction. The complaint does not allege Peppel bad any knowledge of the
activities of Spence Quatries in leaving exposed tack coat. Peppel’s primary obligation would
initially lie in drafting safety precautions into the contract specifications and ensuring compliance if
issues were presented to hit by Gates. Overall, the factors laid out in King balance in favor of
Peppel. The complaint does not allege he had actual knowledge of the affzged hazard and violation of
the contract specifications and failed to act. The language pleaded in the Complaint requiring
Peppel to “inspect” allows Peppel to delegate that duty to Gates.

As to Gates and Royalty, the complzint allepes they knew or should have known that
exposed tack coat created a dangerous and hazatdous condition and constituted defective work
according to the specifications and that they had authority to make Spencer Quatries take corrective
action and to suspend wotk for noncompliance. Plaintff alleges that Gates and Royalty allowed
Spencer Quarries to do this repeatedly and without requiring Spencer Quarties to put up signs to
reduce speed or otherwise warn the traveling public of the danger of the slick road sutface. These

contracts have certain safety precautions engineered into the contract specifications. Those
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specifications are safety measures specifically implemented for the safety of the traveling public
through the consttuction area. Ensuring they are followed is crucial for the safety of the traveling
public.

The furst factor in King weighs in favor of the Phaintiff. The state engineers on site have a
duty to make sure the contractor is properly following the safety measures on the contract and this is
a vety important duty.

The second factor is mixed. Certain violations of contract specifications and standards
probably happen in all highway constructions projects, some more significant than others. The
engineers on the scene have some discretion in how they handle certain situations depending on
how setious or minor they may be. Some things are so impertant fot the traveling public that they
must be strictly adhered to for safety. Moreover, the judgment of the coordinate branch of
government has engineered the safety precautions into the contract documents making it less likely
that holding someone responsible for failing to enforce thetn would amount to passing judgment on
the discretion of the coordinate branch of government. Oversll this factor slightly favors the
Plaintiff.

The thizd and fourth factors may now be inapplicable. In 2010 the legislature amended
SDCL 3-22-7 which provides:

PEPL may pay a covered claim established by judgment or negotiated settlement as

provided in the coverage document and which is not barred or avoidable through

sovereign immunity or other substantive law. No employee is subject to personal liability
for any covered claim in excess of the coverage provided by PEPL. The PEPL shall be
fully subrogated to any right of recovery a state entity or employee may be entitled to,
associated with any claim paid pursuant to this section.

Because neither Gates nor Royalty may be held personally Eable, imposing kiability is much less likely

to impair the free exercise of discretion in performing their duties. As state employees, after passage

of the amendments to the statute above, they are no longet in danger of being personally responsible
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for paying damages above PEPL fund coverage. ‘The court finds these factors ate now mostly
inapplicable and ate neutral in the court’s analysis.

The fifth factor weighs in favor of the Plaintiff. According to the general allegations in the
complaint the leaving of exposed tack coat creates a hazardous condition. This is especially the case
if it rains and the tack coat emulsifies according to the Plaintiff. Plaintiff claims this fact is well
known as per highway construction industrial standards. In this case the contractor stopped work
Friday evening for the weekend. Flaggers and other wotkets wete not present due to the work
stoppage and phintiff alleges that the Defendants failed to install proper signs as per the contract
specifications to warn the traveling public of fresh ofl ot slippety conditions. The likelihood of
hatm to the public was high.

The sixth factor also weighs in favor of Plaintiff as the type of harm that can be caused to
the public is high when they encounter slippery conditions on the roadway especially when traveling
at highway speed. The nature and seriousness of the harm can cause death or sedous lifelong
debilitating injuries.

~The last factor is an unknown. In a Rule 12(b) postute this court has no information and the
complaint does not allege whether the Plaintiff has any other remedies available,

On Rule 12 feoting, this Court 1s limuted to the language used in the complaint. The Court is
not bound by the plaintiff’s unilateral characterization of a duty as ministetial. The situation in Wudf
where snow and ice on the highway was the hazard, is similat to the tack coat on the highway in this
case, That similarity alone does not make Gates and Royalty’s obligations ministerial. Safety
provisions engineered into the contract specifications required them to inspect and stop work if
Spencer Quarries was leaving exposed tack coat creating a dangerous condition to the traveling
public. Their duties and obligations are focused on the implementation of those safety precautions

which were primarily ministerial. A sign would make drivers aware of the hazard so they could take
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precautions. Dangerous conditions which atise during projects are reduced when the contract terms
are followed. Their duties in this regard were not “participating in the state’s sovereign policy-
making powet.” Kyllo v. Panzer, 535 N.W.2d 896, 902 (S.D. 1995). The safety precautions and
performance standards were engineered into the contract terms by the policy makers at the time of
making the contract. The obligation of the state to make sure the traveling public is not subject to
increase tisk of harm by requiting the contractor to cover tack coat before stopping work fot the day
or weekend or requiring the contractor to erect signs to watn the public is a ministerial function,
especizlly when those requirements are a matetial part of the contract with the SDDOT.

This Court grants the motion as to Peppel as his duties were discretionaty. The Court
denies the motion 2s to Gates and Royalty as theit duties were ministerial. In this case, the motion
was not able to be presented with sufficient specificity for this coutt to determine the issues
precisely in any further detail. Consequently, the motion is denied without prejudice to its tenewal
after further development of the tecord. The issue is best left for futther resolution on a motion for
summary judgment after the record is more fully developed.

1I. Statute of Limitations

The State Defendants arpue that McGee’s claims against thetn ate tme barred under SDCL
§ 21-32-2. That statute provides, “Action on any claitn on conttact ot tott against the state shall be
commenced within one year after the same has arisen.” S.D. Codifted Laws § 21-32-2.

The State cooperated with plaintiff’s counsel and DOT employees were deposed prior to the
State Defendants being named as defendants. There is disagreement between the parties as to
whether thete was an understanding that the State Defendants would not be sued if they assisted in
discovery. The accident occurred on June 30, 2018, with the amended complaint naming the State

Defendants as parties to the lawsuit being filed January 27, 2020, over a year after the accident.
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However, even if § 21-32-2 applies in this case, the amended complaint relates back. SDCL $

15-6-15(c) states:
Whenever the claim or defense assetted in the amended pleading arose out of the
conduct, transaction, or occurrence set forth of attetnpted to be set forth in the original
pleading, the amendment relates back to the date of the otiginal pleading. An
amendment changing the party against whom a clim is asserted relates back if the
foregoing provision is satisfied and, within the period provided by law for
commencing the action against him, the party to be brought in by amendment:

(1) Has received such notice of the institution of the action that he will not be
prejudiced in maintaining his defense on the metits; and

(& Knew or should have known that, but for a mistake concetning the identity of the
ptoper party, the action would have been brought against him.

S.D. Codified Laws § 15-6-15(c). The Supteme Coutt has stated undetlying the relation back rule “is
the view that ‘ party who has been notified of litigation conceming a particular occurrence has been
given all the notice the statutes of limitations were intended to provide.” Waterman v. Morningside
Maror, 2013 5D 78, Y 18, 839 N.W.2d 567, 572 (quoting Maegdiin v. Int’l Ass'n of Mackinisis &
Asrespace Workers, 309 F.3d 1051, 1052 (8th Cir. 2002)). “Thus, when the opposing party, standing in
the place of a reasonably prudent person, should have been able to anticipate ot should have
expected the original claim to be altered or expected that aspects of the occurrence set forth in the
original pleading would be called into question, that party should not have the protection of the
statute of limitations.” Waterman, 2013 SD 78, 9 18, 839 N.W.2d at 572 (citing Senger ». Soo Line R.R.
Co., 493 F.Supp 143, 145 ( D. Minn. 1980); Baldwin Cnsty. Welrome Ctr. V. Brown, 466 U.S. 147, 149 n.
3 (1984); United States v. Jobnson, 288 F.2d 40, 42 (5th Cir. 1961)).

The Defendants in this case wete given propet notice of the lawsuit, participated in

depositions with plaintiff, and wete represented by present counsel during those depositions. The
21
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amended complaint naming the State Defendants relates back to the otiginal complaint. Thus,

P

Hcnorable Bruce V., Anderson
Circuit Court Judge

plaintiff’s claims against the State are not time barred by § 21-32-2,

ATTEST:

Cletk of Coutts / Deputy

22

APP. 042



STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

§
COUNTY OF BRULE ) FIRST JUDICIAL CIRCUIT
AUSTIN MCGEE,
07CIV18-000054
Plaintift,

VS.
SPENCER QUARRIES, INC.,
a South Dakota Corporation; SOUTH
DAKOTA DEPARTMENT OF ORDER REGARDING STATE

TRANSPORTATION; JAY PEPPEL, as DEFENDANTS® MOTION TO DISMISS
an employee of the South Dakota

Department of Transportation; KENT

GATES, as an employee of the South

Dakota Department of Transportation;

and KRIS ROYALTY, as an employee of

the South Dakota Department of

Transportation

Defendants.

The Court, having considered the Parties” briefs and arguments, and in accordance with its
revised opinion, enters the following order:

1. Findings of fact and conclusion of law are unnecessary pursuant to SDCL § 15-6-
52(a).
2. The State Defendants® Motion to Dismiss is granted in part and denied in part

without prejudice. The motion is granted as to Jay Peppel; it 1s denied as to all other
State Defendants without prejudice.

3. The State Defendants” Motion to Stay Discovery is hereby denied as moot.

4. The remaining State Defendants shall respond to Plaintift’s outstanding discovery
requests within thirty days of this order.

Signed: 10/2/2020 1:21:56 PM
Attest: BY THE T:

Miller, Charlene

Clerk/Deputy / 5 :

Honorable Bruce Anderson
Circuit Court Judge
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

COUNTY OF BRULE :)SS FIRST JUDICIAL CIRCUIT

0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0

AUSTIN MCGEE, : 07CIV18-000054
Plaintiff,

V.
DEFENDANTS’ SOUTH DAKOTA

SPENCER QUARRIES, INC., a South Dakota DEPARTMENT OF
Corporation; SOUTH DAKOTA TRANSPORTATION, KENT GATES,
DEPARTMENT OF TRANSPORTATION; :  AND KRIS ROYALTY STATEMENT
KENT GATES, as an employee of the South OF UNDISPUTED MATERIAL FACTS

Dakota Department of Transportation; and ;
KRIS ROYALTY, as an employee of the South
Dakota Department of Transportation, ;

Defendants.
0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0

Defendants, South Dakota Department of Transportation, Kent Gates, and Kris Royalty,
collectively “State Defendants,” for their statement of undisputed material facts in support of
their Motion for Summary Judgment, state as follows:

1. In October of 2017, the South Dakota Department of Transportation (“SDDOT"™)
began soliciting contract offers through a bid-letting process for construction of portions of
South Dakota Highway 435 between Platte, South Dakota, and Interstate 90 (“the Highway 435
project”). The “bid package” on the Highway 43 project included the contract plans and

Standard Specifications for Roads and Bridges (2015). (Affidavit of Jay Peppel 7 3.)

{03657204.1) -1-
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Case Number: 07CTV18-000054
Defendants’® Department of Transportation, Kent Gates, and Kris Royalty Statement of Undisputed Material Facts

2. Spencer Quarries, Inc. (“Spencer Quarries”) submitted the lowest bid and was
awarded the contract on the Highway 45 project on October 12, 2017. (Jd. 4, Exh. A, Contract;
Exh. B, Standard Specifications for Roads and Bridges (2015).)

3. After the contract was awarded to Spencer Quarries, the Transportation
Commission assigned the contract to Area Engineer Jay Peppel (“Peppel™). ({d. J3.)

4. As Area Engineer on the Highway 43 project (and any project), Peppel was
responsible for overseeing and managing the Engineering and Maintenance staff. Peppel was
also responsible for approving Construction Change Orders (“CCOs™) on the contract up to
$75,000. The Highway 45 project included three (3) CCOs. (/d 96, Exh. C, CCOs.)

5. “Engineering” and “Maintenance™ fall under two completely separate divisions in
the SDDOT. Engineering involves designing and creating a contract for a project, the bid-letting
process, and the administration of the contract. Conversely, Maintenance involves fixing pot
holes, snow plowing, and mowing grass. Unlike the Engineering division, the Maintenance
division does not “let” these contracts mn a bid-letting process. Further, any maintenance that
must be done on the roadway that is under construction/contract is the responsibility of the
contractor.! In other words, the SDDOT is not responsible for maintenance of the roadways

during the construction/contract. (Jd. 9 7.)

! Bection 5.14 of Standard Specifications for Roads and Bridges (2013):

MAINTENANCE DURING CONSTRUCTION - The Contractor will maintain the work during
construction and until the Area Engineer issues the Acceptance of Field Work. The Contractor’s
obligation to maintain the work will consist of continuous and effective work, prosecuted daily
with adequate equipment and forces, to keep the roadway and structures in satisfactory condition.

{03657204.1) -2-
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Case Number: 07CTV18-000054
Defendants’® Department of Transportation, Kent Gates, and Kris Royalty Statement of Undisputed Material Facts

6. The Highway 45 project fell under the Engineering division. (/d. 7 8.)

7. As Area Engineer on the Highway 45 project, Peppel assigned an Engineering
Supervisor to the project. The Engineering Supervisor then assigned a Project Engineer. Kent
Gates (“Gates™) was the Project Engineer for the Highway 45 project. ({d. §9.)

8. As Project Engineer, Gates was responsible for overseeing the entire operation of
the project. In other words, Gates was responsible for ensuring that the project was completed in
accordance with the contract documents and that payment was made. Gates was also responsible

for the Project Technicians that were assigned to the project. (/d. ¥ 10.)

Unless otherwise specified in the Contract, the Contractor's responsibility for project maintenance
will be as follows:

When the work begins on the roadbed or pavement structure, the Contractor will maintain the
entire project including, but not hmited to, all surface maintenance, drainage, weed control, and
temporary traffic control. This responsibility will continue until the Area Engineer issues the
Acceptance of Field Work, except for those periods when the project is suspended. Maintenance
during periods of project suspension will be in accordance with Section 4.5 B.

When work begins and is limited to construction of a box culvert or structure, including berm
construction, as part of a larger project, the Contractor will only be required to maintain the
portion of the project disturbed by the box culvert or structure work including portions of the
project used for temporary traffic control.

Mobilization of equipment, material stockpiling, clearing, topsoil stockpiling, and fencing will not
constitute work on the roadbed or pavement structure,

In the case of a contract involving the placement of material on, or the utilization of a previously
constructed subgrade, base course, pavement, or structure, the Contractor will maintain the
previously constructed work during construction operations.

Cost of maintenance work during construction and before the Area Engineer issues the

Acceptance of Field Work will be incidental to the contract unit prices for the various pay items
and the Contractor will not be paid an additional amount for such work.

{03657204.1) -3-
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Case Number: 07CTV18-000054
Defendants’® Department of Transportation, Kent Gates, and Kris Royalty Statement of Undisputed Material Facts

9. The Highway 45 project had two Project Technicians, a lab technician and a road
technician. The road technician was Kris Royalty (“Royalty””). Royalty’s main responsibilities
were testing materials and inspections. (/d. 11.)

10. Spencer Quarries began construction on the Highway 45 project in May of 2018.
(/d. 12.)

11. In the early morning hours of June 30, 2018, Plaintiff Austin McGee (“McGee™)
and his brother were traveling north of Platte, South Dakota, through the Highway 45 project
when McGee lost control of his Ford pickup. (First Amended Complamt 9 43, 45, 51.)

12. McGee suffered extensive injuries that resulted in his permanent paraplegia. (/d.
153)

13. In June of 2018, the Participation Agreement Between the Public Entity Pool for
Liability and the State of South Dakota (“the Participation Agreement™) was in effect. (Affidavit
of Craig Ambach Y 3-4, Exh. A, the Participation Agreement.)

14. Pursuant to Section LE.10 of Appendix A of the Participation Agreement,
coverage is specifically excluded from torts *[a]rising from or contributed to in any manner by
acts, errors, or omissions in the engineering or design of any public roadway or public
transportation project.” (J/d. ¥ 5.)

13. Pursuant to Section LE.16 of Appendix A of the Participation Agreement,

coverage 1s specifically excluded for damages that are a result of a discretionary act or task. (/d.

16)
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Case Number: 07CTV18-000054
Defendants’® Department of Transportation, Kent Gates, and Kris Royalty Statement of Undisputed Material Facts

16. On October 2, 2018, McGee brought a negligence action against Spencer
Quarries. (Complaint Y 31-37.)

17. On January 27, 2020, McGee filed his First Amended Complaint naming the
SDDOT, Peppel, Gates, and Royalty (*State Defendants™) as additional defendants in the case.
(First Amended Complaint 9 3-6, 61-86.)

18. Peppel was subsequently dismissed from the action on State Defendants’ Motion
to Dismiss.

Dated this 29" day of December, 2020.

WOODS, FULLER, SHULTZ & SMITH P.C.

By_/s/ Gary P. Thimsen
Gary P. Thimsen
Alexis A. Warner
Jacob R. Schneider
PO Box 5027
300 South Phillips Avenue, Suite 300
Sioux Falls, SD 57117-3027
Phone (605) 336-3890
Fax (605) 339-3357
Garv. Thimsenf@woodsfuller.com
Alexis. Warner@woodsfuller.com
Jacob.Schneider@woodsfuller.com
Attorneys for State Defendants
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Case Number: 07CTV18-000054
Defendants’® Department of Transportation, Kent Gates, and Kris Royalty Statement of Undisputed Material Facts

CERTIFICATE OF SERVICE
I hereby certify that on the 29% day of December, 2020, a true and correct copy of the
foregoing Defendants’ Department of Transportation, Kent Gates, and Kris Royalty Statement of
Undisputed Material Facts was filed and served via Odyssey File and Serve which will

automatically send email notification of such service to the following:

Michael F. Marlow Steven J. Oberg

Christopher N Leon Lynn, Jackson, Shultz & Lebrun, P.C.

Marlow, Woodward & Huff, Prof. LLC 110 N. Minnesota Ave., Ste. 400

PO Box 667 Sioux Falls, SD 57104-6475

200 West Third Street Attorneys for Defendant Spencer Quarries, Inc.
Yankton, SD 357078 sobergi@lynnjackson.com

Attorneys for Plaintiff
mike@mwhlawyers.com

chnis@mwhlawvers.com

/s/ Gary P. Thimsen
One of the Attorneys for State Defendants
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PRIME, TACK, FOG SEAL, AND FLUSH SEAL 330

330.1 DESCRIPTION

This work consists of preparing and treating a prepared surface with asphalt material and
sand as required.

330.2 MATERIALS
Materials shall conform to the following Sections:
A. Asphalt: Section 820.
B. Blotting Sand for Prime: Section 879.
C. Sand for Flush Seal: Section 879.
D. Sand for Fog Seal: Section 879.
330.3 CONSTRUCTION REQUIREMENTS
A. Weather and Seasonal Requirements:

Application shall be made only during daylight hours, when the wind does not adversely
affect the spraying operation and when the following conditions are met:

1. Asphalt for Prime: The application of asphalt for prime will be permitted only:

a. When the ambient air and surface temperatures on the project are both at least
60°F in the shade.

b. When conditions are dry.

When plans call for prime on interim surfacing, the prime application shall closely
follow the base finishing operation and at no time shall the prime operation be more
than 3 miles from the base finishing operation. The cure time for the processed
base, prime, and blofting sand application will be determined by the Engineer.

Surfaces primed with cutback asphalt shall be allowed to cure for a minimum of 72
hours prior to being overlaid with asphalt concrete.

2. Asphalt for Tack: The application of asphalt for tack will be permitted only:

a. When the ambient air and surface temperature on the project are both at least
35°F in the shade,

b. When conditions are dry, except emulsified asphalt may be applied when the
surface is slightly damp.
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3. Asphalt for Fog Seal: The application of asphalt for fog seal will be permitted only:

a. When the ambient air and surface temperature on the project are both at least
60°F in the shade.

b. When conditions are dry.

4. Asphalt for Flush Seal: The application of asphalt for flush seal will be permitted
only:

a. Between May 1 and November 1, inclusive.

b. When ambient air and surface temperatures on the project are both at least 50°F
in the shade.

¢. When the surface is dry or slightly damp.

Dilution of Tack, Fog Seal, and Flush Seal: Emulsified asphalt for tack, fog seal, and
flush seal with a specified application rate of 0.05 gallons per square yard or less may
be diluted. The rate of dilution shall be at a ratio of at least 1 part emulsion to no more
than 1 part added water (1:1 ratio minimum) by volume, unless otherwise approved by
the Engineer. The emulsion shall be uniformly mixed by adding potable water and if
necessary, agitating the mixture. The amount of emuision and any added water shall be
included on the ticket delivered to the project. If the emulsion is diluted, the emulsified
asphalt supplier shall perform the dilution. Dilution of asphalt emulsion in the field will
not be allowed unless approved by the Engineer. Field dilution of the emulsified asphalt
will only be allowed when the rate of dilution is accurately controlled. The final rate of
dilution shall not be less than the minimum ratio of at least 1 part emulsion to no more
than 1 part added water (1:1 ratio minimum). Diluted emulsified asphalt for tack, fog
seal, and flush seal shall be applied at an adjusted rate proportional to the dilution ratio
resulting in application of the specified rate of emulsion. Emulsified asphalt for tack, fog
seal, or flush seal with a specified rate exceeding 0.05 gallons per square yard may not
be diluted.

. Equipment:

The following minimum equipment shall be furnished by the Contractor.
1. Brooms:

a. Pickup Broom: In curb and gutter sections or in rural sections where a finished
and maintained lawn extends to the edge of the shoulder, the Contractor must
use a pickup broom with an integral self-contained storage. The pickup broom
must be a minimum of & feet wide and must have working gutter brooms.

b. Rotary Power Broom: A rotary power broom may be used in all other areas.
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PRIME, TACK, FOG SEAL, AND FLUSH SEAL 330

2. Heating Equipment: Equipment for heating the asphalt material in or at the tank
car, transport truck, or distributor shall be designed and constructed fo heat the
material without burning, scorching, or overheating, and with positive control of the
heat. The introduction of steam directly into the material will not be permitted.

3. Distributors: Distributors used fo apply the asphalt material shall be self-propelled,
equipped with pressure type mechanical circulating pumps and valves, a heating
system and insulated tank, which will provide the uniform required temperature
throughout the entire contents of the distributor tank. The distributor shall have a
capacity of at least 800 galions. Detachable distributor units separate from the tank
will not be allowed.

The distributor shall uniformly apply the heated asphalt material to the road surface
in accurately measured quantities, and maintain the specified rate of application
during the distribution of the entire tank-load, regardless of change in gradient,
superelevation, direction, or content level in the tank. Calibration runs for verification
shall be made at the start of the work.

The spray nozzles shall be designed, sized, and arranged to ensure uniform
distribution of heated asphait material at the designated rate, in an overlapping fan
shaped spray without surge, streaks, ridges, or bare spots. A strainer shall be
provided in the discharge line to prevent nozzles from clogging. The output of each
and every nozzle on the bar shall be the same and a test shall be made, in advance
of use to determine compliance with this requirement. Different sizes, heights,
pressures, and settings of nozzles for different designated rates shall be provided.

The distributor shall be equipped with a tachometer, clearly visible to the operator,
which accurately shows the speed in feet per minute.

Pressure metering distributors shall be furnished with an accurate pressure gauge
showing the distribution pressure., Volume metering distributors shall be furnished
with a pump tachometer or meter showing the volume furnished. The distributor shall
include an accurate, mercury actuated thermometer showing the temperature of the
material in the tank and a contents gauge showing the number of gallons in the tank
at any content level.

The distributor shall be equipped with adjustable spray bars arranged so the
application width will be available in 2 foot intervals.

The distributor spray bars shall be capable of operating at a constant controlled
height and shall be of the full circulating type. Each nozzle of the distributor bar shall
be equipped with a cutoff valve, which immediately stops the flow without dripping.
Compliance with these requirements must be proven before the distributor can be
used.

D. Surface Preparation: The surface shall be thoroughly swept and cleaned of all foreign
material. Appurtenances immediately adjacent to the surface to be treated shall be
protected from the splatter of asphalt. Manhole covers, water shut valves, and other
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utility access points shall be covered to ensure liquid asphalt is not applied to them, as
directed by the Engineer. Surfaces to receive a prime coat shall be satisfactorily
compacted and cured.

Application of Asphalt: During application the temperature of the asphalt shall be
maintained within the temperature range furnished by the asphalt supplier. Asphalt shall
be applied by a pressure distributor in a uniform and continuous manner. Coverage
shall be made to the satisfaction of the Engineer.

Unauthorized increases in rate of application will not be eligible for payment.

The angle of the spray nozzles and the height of the spray bar shall be set to obtain
uniform distribution. The distributor shall travel at the established speed when the spray
bar is opened. Areas inaccessible to the distributor shall be covered by hand spray
methods. When the distributor is not in operation, it shall be parked off the roadbed or
drip pans shall be placed under the spray bar.

Tack application ahead of mat laydown shall be limited by job conditions and shall not
exceed the amount estimated for the current day's operation unless ordered or allowed
by the Engineer. Tacked areas, which become unsatisfactory as a result of traffic,
weather, or other conditions, shall be retacked. Required retacking which is not the fault
of the Contractor will be paid for at the contract unit price for tack asphailt.

Application of Sand: Blotting of prime shall be accomplished by broom sweeping or
spreading sand on the primed surface with a mechanical spreader. Hand spreading will
be permitted on odd shaped or inaccessible areas. Application of sand will not be
pemmitted until the prime has set for at least 24 hours, unless otherwise directed by the
Engineer.

The fresh application of asphalt for flush seal shall be covered with a uniform spread of
sand immediately behind the distributor. The sand shall be placed by a seif-powered
aggregate spreader with positive controls or other equipment acceptable to the
Engineer. The sand shall be placed uniformly on the asphalt appiication. Rolling will not
be required. The finished surface shall be smooth riding without transverse or
longitudinal ridges and shall present a uniform satisfactory appearance. Bleeding areas
shali be resanded. Rough and nonuniform areas shall be corrected.

When applying fog seal coats, a light application of sand may be ordered by the Engineer
to prevent material pick up. If ordered, the sand shall be placed by a self-powered
aggregate spreader with positive controls or other equipment acceptable to the
Engineer. The sand shall be placed uniformly on the asphalt application. Rolling will not
be required. The finished surface shall be smooth riding without transverse or
longitudinal ridges and shall present a uniform satisfactory appearance. Bleeding areas
shall be resanded. Rough and nonuniform areas shall be corrected.

The loose sand material remaining on the surface shall be lightly broomed off after a
waiting period of twenty-four hours from the time of application or as otherwise directed
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PRIME, TACK, FOG SEAL, AND FLUSH SEAL 330

by the Engineer. Excess material in curb and gutter sections shall be broomed towards
the gutter and shall be picked up and disposed of by the Contractor.

Unauthorized increases in rate of application will not be eligible for payment.

. Temporary Traffic Control: The Contractor shall provide flaggers, signs, and barriers

to warn, direct, and prevent traffic from traveling on the freshly applied asphalt until it
has penetrated, and does not track or pickup on the tires of traveling vehicles or the
surface has been blotted with sand. Temporary traffic control shall conform to Section
634.

330.4 METHOD OF MEASUREMENT

A.

C.

D.

Asphalt: Asphalt will be measured to the nearest 0.1 ton.

Blotting Sand for Prime: Blotting sand for prime will be measured to the nearest 0.1
ton.

Sand for Flush Seal: Sand for flush seal will be measured to the nearest 0.1 ton.

Sand for Fog Seal: Sand for fog seal will be measured to the nearest 0.1 ton.

330.5 BASIS OF PAYMENT

A

Asphalt: Asphalt will be paid for at the contract unit price per ton complete in place.
Separate payment will not be made for water for dilution of emulsified asphalt.

Blotting Sand for Prime: Blotting sand for prime will be paid for at the contract unit
price per ton complete in place. Payment will be full compensation for furnishing,
installing, and all incidentals required to complete the work.

Sand for Flush Seal: Sand for flush seal will be paid for at the contract unit price per
ton complete in place. Payment will be full compensation for furnishing, installing, and
alt incidentals required to complete the work.

Sand for Fog Seal: Sand for fog seal will be paid for at the contract unit price per ton
complete in place. Payment will be full compensation for furnishing, installing, and all
incidenials required to complete the work.
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4.4

4.5

Page 26

SCOPE OF WORK

A. When the character of the work as altered differs materially in kind or nature from that
involved or included in the original proposed construction; or

B. When a major item of work, as defined in Section 1.5, is increased in excess of 125% or
decreased below 75% of the original contract quantity. Any allowance for an increase in
quantity shall apply only to that portion in excess of 125% of original contract item
quantity, or in case of a decrease below 75%, to the actual amount of work performed.

When an adjustment to the unit price is made due to a decrease in the contract quantity to
below 75% of the original contract quantity, the total payment made will not exceed the
amount which would have been paid for 75% of the original contract quantity.

If the Contractor believes an alteration in the work is a significant change that necessitates
a contract revision, the Contractor must request a contract revision for the significant
change in work in writing to the Engineer.

The Department will pay the Contractor for work occasioned by alterations in plans in
accordance with the provisions set forth under Section 9.4. If the altered work is of
sufficient magnitude that additional time to complete the project is warranted, the
Department will make time adjustments in accordance with the provisions of Section 8.7.

ltems and prices set forth in the Special Provision for Price Schedule for Miscellaneous
ltems and the bidding package are predetermined by the Department and will not be
subject to negotiation due to alterations in the plans or quantity changes.

EXTRA WORK - The Contractor will perform authorized work for which there is no price
included in the contract whenever necessary or desirable in order to complete the work as
contemplated. The Contractor will perform this extra work in accordance with the
specifications and as directed, and be paid for as provided under Section 9.5.

MAINTENANCE OF TRAFFIC - Unless otherwise provided, the Contractor will keep the
road open to traffic in accordance with the traffic control plans. The Contractor will keep the
portion of the project used by public traffic in a condition that will adequately and safely
accommodate traffic. Accommodation of traffic will include, but not be limited to, providing a
roadway in a passable condition, providing flaggers in areas where the operation of
construction equipment interferes with the movement of traffic, sweeping, and providing
and maintaining in a safe condition pedestrian routes, temporary approaches or crossings,
and intersections with trails, roads, streets, businesses, parking lots, residences, garages,
and farms.

While sweeping in curb and gutter sections or in rural sections where a finished and
maintained lawn extends to the edge of the shoulder, the Contractor will use a pickup
broom having an integral self-contained storage. The pickup broom must be a minimum of
6 feet wide. While sweeping in curb and gutter sections the pickup must have working
gutter brooms. The Contractor will not be required to provide snow removal.

The Contractor will bear the expense of maintaining traffic over the project undergoing
improvement and constructing and maintaining approaches, crossings, intersections, and
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4.6

SCOPE OF WORK 4

other features as may be necessary, without direct compensation, except as provided
below:

A. Traffic Diversions - Traffic diversions will be designated in the Contract. Right-of-way
for traffic diversions will be furnished by the Department.

Construction, maintenance, and removal of traffic diversions will be as directed by the
Engineer.

Materials, other than temporary drainage structures, required to construct and maintain
traffic diversions will be paid for at their respective contract unit prices.

The cost of labor, equipment, and incidentals required to satisfactorily maintain traffic
diversions and provide temporary drainage structures will be incidental to the contract
lump sum price for maintenance of traffic diversions.

The cost of labor, equipment, and incidentals necessary to satisfactorily remove traffic
diversions and dispose of materials will be incidental to the contract lump sum price for
remove traffic diversion(s).

B. Maintenance of Traffic During Suspension of Work:

1. Prior to written suspension due to unfavorable weather or conditions not the fault of
the Contractor, the Contractor will prepare the project as directed by the Engineer to
provide for the accommodation of traffic during the anticipated period of suspension.
During the suspension and until an order for resumption of construction operations is
issued, the maintenance of the project for traffic, to the extent specified in writing by
the Engineer, will be by and at the expense of the Department. When the order for
the resumption of work is issued, the Contractor will be responsible for the
maintenance of traffic and will replace or repair work or materials lost or damaged
during the period of suspension, remove any work or materials for maintenance, and
complete the project in every respect as though the project’s prosecution had been
continuous and without interference. The Department will pay for additional work
made necessary by such suspensions, for reasons beyond the control of the
Contractor, at contract prices or by extra work.

2. The Contractor will maintain, replace, or repair any work or material lost or
damaged, without cost to the Department, during periods not covered by a written
suspension order and when the work is suspended for the Contractor's failure to
comply with the provisions of the Contract.

RIGHTS IN AND USE OF MATERIALS FOUND ON THE WORK - The Engineer may
authorize the Contractor's use of materials found in the excavation that are suitable for
completing bid items other than excavation. The Department will pay the Contractor for the
excavation of such materials at the corresponding contract unit price and for the pay item
for which the excavated material is used. The Contractor will replace all excavation material
removed with acceptable material, at the Contractor's expense. Charge for the materials so
used will not be made against the Contractor. The Contractor will not excavate or remove
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5.9

5.10

§.11

CONTROL OF WORK 5

The Contractor will determine the meaning of all stakes, measurements, and marks before
commencing work.

The Contractor will preserve stakes and marks. If the Contractor destroys or disturbs any
construction stakes or marks, the Department will charge the cost of replacing these stakes
and marks to the Contractor.

Structure Staking:

A. Bridges: For bridges, the Department will provide stakes to establish elevation,
location, and alignment for each abutment. The Engineer will stake and reference the
centerline of each abutment in the longitudinal direction and in each direction
transversely.

B. Box Culverts: For box culverts, the Department will provide stakes to establish
elevation, location, and alignment of both ends of the box culvert. The Engineer will
stake and reference the centerline of each box culvert in the longitudinal direction and in
each direction transversely.

The Contractor will provide all other stakes required to successfully complete construction
of the structure, unless additional staking due to difficult site conditions is requested by the
Contractor and agreed to by the Engineer. The Contractor will verify the accuracy of all
stakes.

AUTHORITY AND DUTIES OF AREA ENGINEER - As the representative of the Director
of Operations, the Area Engineer has immediate and responsible charge of engineering
details and administration of the construction project. The Area Engineer has the authority
to reject defective work, and to suspend work being improperly performed.

DUTIES OF THE INSPECTOR - Department inspectors will inspect all work done and
materials furnished. This inspection may extend to any part of the work, preparation,
fabrication, or manufacture of the materials to be used. The inspector will not aiter or waive
the provisions of the contract. The inspector will not issue instructions contrary to the
contract, or act as a foreman for the Contractor. The inspector may reject work or materials
until any issues can be referred to and decided by the Engineer. Neither the Department’s
authority to inspect all work nor any actual inspections performed by the Department during
the course of construction will constitute an acceptance of work performed, or operate to
relieve the Contractor of the Contractor’s obligation to construct the project in compliance with
the plans and specifications.

INSPECTION OF WORK - Materials and details of the work will be subject to inspection by
the Department. The Contractor will allow the Engineer access to the work and will furnish
the Engineer with information and assistance necessary to make a complete and detailed
inspection.

The Contractor will notify the Engineer 24 hours in advance of any change in construction
activity requiring inspection staff changes.
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5.14

5.15

CONTROL OF WORK 5

material that will be removed and will not make up a portion of the final pavement structure.

The Contractor may submit a written request to the Engineer to cross bridges, box culverts
or the courses making up the pavement structure with equipment or loads that exceed the
weight limitations. This written request will include the following information: the loaded
vehicle weight, empty vehicle weight, equipment make and model, tire size, axle spacing,
and axle loading of the equipment proposed for use. The Engineer and the Office of Bridge
Design will review this information and determine whether to grant approval.

Nothing set forth in the foregoing will relieve the Contractor of liability for damage resulting
from the operation and movement of construction equipment.

MAINTENANCE DURING CONSTRUCTION - The Contractor will maintain the work during
construction and untit the Area Engineer issues the Acceptance of Field Work. The
Contractor's obligation to maintain the work will consist of continuous and effective work,
prosecuted daily with adequate equipment and forces, to keep the roadway and structures
in satisfactory condition.

Unless otherwise specified in the Contract, the Contractor's responsibility for project
maintenance will be as follows:

When the work begins on the roadbed or pavement structure, the Contractor will maintain
the entire project including, but not limited to, all surface maintenance, drainage, weed
control, and temporary traffic control. This responsibility will continue until the Area
Engineer issues the Acceptance of Field Work, except for those periods when the project is
suspended. Maintenance during periods of project suspension will be in accordance with
Section 4.5 B.

When work begins and is limited to construction of a box culvert or structure, including
berm construction, as part of a larger project, the Contractor will only be required to
maintain the portion of the project disturbed by the box culvert or structure work including
portions of the project used for temporary traffic control.

Mobilization of equipment, material stockpiling, clearing, topsoil stockpiling, and fencing will
not constitute work on the roadbed or pavement structure.

In the case of a contract involving the placement of material on, or the utilization of a
previously constructed subgrade, base course, pavement, or structure, the Contractor will
maintain the previously constructed work during construction operations.

Cost of maintenance work during construction and before the Area Engineer issues the
Acceptance of Field Work will be incidental to the contract unit prices for the various pay
iterns and the Contractor will not be paid an additional amount for such work.

FAILURE TO MAINTAIN ROADWAY OR STRUCTURE - If the Contractor does not
comply with the provisions of Section 4.5 or 5.14, the Engineer will notify the Contractor of
such noncompliance. If the Contractor fails to remedy unsatisfactory maintenance within 24
hours after receipt of notice, the Engineer will proceed to maintain the project, and will
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5.16

5.17

Page 38

CONTROL OF WORK

deduct the entire cost of this maintenance from monies due or to become due the
Contractor,

ACCEPTANCE OF FIELD WORK - When the contract work, including authorized
modifications and final cleanup has been completed, the Area Engineer or designee will,
within 14 calendar days, make a final inspection of the work. When provided in the contract,
the Area Engineer or designee may make inspections following completion of portions of
the contract. If the work is found to conform to the requirements of the contract, the Area
Engineer or designee will issue written notification to the Contractor of Acceptance of Field
Work. Such notice is not to be construed as an acceptance by the Area Engineer or
designee of previously noted defective or unauthorized work, or of unauthorized work
subsequently determined during the final computations of field measurements. Should the
work fail to conform with the requirements of the contract, the Engineer will provide the
Contractor with a written statement of the features to be remedied. Final Acceptance in
accordance with Section 9.9 will not be made until the Coniractor notifies the Engineer that
corrections have been made and the Engineer determines the requirements have been
met.

CLAIMS FOR ADJUSTMENT AND DISPUTES - If the Contractor contends additional
compensation is warranted for assessments made to the contract, work or material not
covered by the contract, or adjustments made pursuant to Section 5.3, the Contractor will
give the Area Engineer written notice of the claim for additional compensation. If the
Contractor contends additional compensation is warranted for work or materials not
covered in the contract, the Contractor will give the Area Engineer written nofice of the
claim for additional compensation before beginning or continuing construction on the
affected work. If the basis for claim does not become apparent until after proceeding with
the work, or it is not feasibie to stop the work, the Contractor will immediately notify the
Area Engineer that the work is continuing and the Contractor will submit written notification
of the intent to file a claim within 10 calendar days. The Contractor's failure to give the
required notification or to provide the Area Engineer proper facilities and assistance in
keeping strict account of actual costs will constitute a waiver of the claim for additional
compensation in connection with the work already performed. If the Engineer has kept
account of the costs involved, the act of keeping account will not be construed as proving
or substantiating the validity of the claim.

After completion of the work on which the claim is based, the Contractor will complete and
submit to the Area Engineer a Contract Claim Form (DOT-248), furnished by the
Department. The Contractor must complete and submit this Contract Claim Form within 90
calendar days after the Acceptance of Field Work. The Engineer may grant a written
extension to this 90 calendar day period if circumstances warrant. Interest due to the
Contractor in accordance with Section 9.9 will not apply to the extended 90 calendar day
period if the 90 calendar day period is extended beyond 120 calendar days after the date of
the Region Engineer’s Letter of Final Acceptance.

The Contractor must describe in detail in the Contract Claim Form all claim items being
submitted for review. The Contract Claim Form must contain adequate information for the
Engineer to make a determination as to the validity of the claim. At a minimum, the
Contractor will submit the following:
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set and a significant amount of haul truck traffic runs
over the unset material, much of the tack coat may be
picked up by the truck tires and tracked down the road-
way. Thus either the tack coat should be allowed to set
before haul truck traffic is permitted to run over it, or
the amount of truck traffic should be minimized.

If asphalt cement is used as the tack coat material, it
will cool to ambient temperature very quickly. Further,
because there is no carrier material (water) to evaporate,
paving may immediately follow the asphalt cement tack
coat application.

If the overlay is to be constructed under traffic, the
tack coat is normally placed only a short distance in front
of the paver—within the lane closure and far enough
ahead for the tack to set properly before the HMA is laid
on top of it. Traffic is kept off of the tack coat at all
times. If the roadway being paved is closed to traffic, the
tack coat can be placed as much as 24 hours ahead of the
laydown operation. Doing so will ensure that the tack
coat is completely set before the mix is placed on top of
it. Under unusual circumstances, if traffic must travel
over the tack coat before the overlay is placed, a light
layer of sand can be spread on top of the tack coat to pre-
vent its pickup by traffic. The application rate of the sand
should be in the range of 2.2 to 4.4 kg/m? (4 to 8 1b/yd?),
depending on the application rate of the tack coat ma-
terial and the gradation of the sand. Excess sand should
be broomed from the pavement surface before the over-
lay is placed to ensure a proper bond between the over-
lay and the existing surface.

If equipment problems (plant or paver breakdowns)
prevent tack coat material that has been applied from
the distributor from being paved over before traffic
must use the roadway, it is suggested that posted speed
limits on that section of roadway be significantly re-
duced until the overlay operation can take place. It is
not good practice to place the tack coat one day, permit
traffic to run over the tack coat for a period of time, and
then place the overlay at a later date. Depending on the
amount of residual asphalt cement on the pavement sur-
face and environmental conditions, the level of friction
available for traffic at the pavement surface may be
greatly reduced by the presence of the tack coat material.
The excess tack will also be thrown on vehicles, creat-
ing a major public relations problem. In addition to low-
ering the posted speed limits, it may be advisable to apply
sand to the tacked surface as discussed above.

The application of tack coat material is essential
when an overlay is being constructed on an old existing
pavement surface—either HMA, PCC, or surface treat-
ment. A tack coat often is not needed, however, when a
layer of new mix is being placed over another layer of
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asphalt pavement that has been laid within a few days,
as long as the underlying new layer has not become
dirty under traffic or from windblown dust. If a tack
coat is used on a recently placed HMA layer, the resid-
ual asphalt content should be minimal—in the range of
0.09 1/m? (0.02 gal/yd?), or half of what is needed for
most old, tight, existing surfaces. Thus the application
rate for an undiluted SS-1 emulsion should be only ap-
proximately 0.14 1/m? (0.03 gal/yd?). Additional tack
coat material is not necessary since the material will not
be absorbed into the new underlying pavement surface.

SUMMARY

The following key factors should be considered when
monitoring surface preparation operations:

@ A prime coat is generally not needed on subgrade
soil. There is a difference of opinion on the benefits of
using a prime coat on a granular base course, but in many
cases a prime coat can be eliminated without detrimental
effect on the performance of the pavement structure.

2 Before paving an existing surface, any failures in
the surface must be removed and replaced or repaired
by patching unless a very thick overlay is constructed.

@ If there are cracks in an existing asphalt pavement
surface, they generally should be sealed individually, or
some type of surface treatment should be applied to the
whole roadway area. Joints in PCC pavement that are
poorly sealed should be routed out and sealed. Rocking
PCC slabs should be stabilized.

= A rough, uneven asphalt surface should be leveled
with asphalt mix (using a paver to place the mix) to fill
in the low spots in the surface or should be cold milled
with a milling machine to remove the high spots.

# Once the needed repairs have been completed, the
pavement surface should be cleaned of all dust, dirt, and
other debris. This should be accomplished using multi-
ple passes of a mechanical broom. If brooming does not
remove all accumulated dirt, flushing with air or water
may be required.

@ The application of a tack coat must be accomplished
before an overlay is constructed on an existing asphalt or
PCC surface. The distributor used should be checked to
ensure that all the nozzles are open and set at the correct
angle and that the spray bar is at the proper height above
the pavement surface. ,

# The application rate for the tack coat should be
based on the desired residual amount of asphalt cement
on the road surface, which should be between 0.18 and
0.27 1/m? (0.04 and 0.06 gal /yd®) for normal surfaces.
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The application rate should also be based on the actual
amount of asphalt cement in the emulsion—whether the
emulsion is diluted or not before it is applied. An un-
diluted SS-1 emulsion should be applied from the dis-
tributor at a rate of 0.27 1/m? (0.06 gal/yd?) to obtain
0.18 1/m? (0.04 gal/yd?) of residual asphalt on the pave-
ment surface.

@ Milled pavements may need a greater amount of
residual tack coat. Too little tack coat will not provide
the needed bond between the old and new layers. On the
other hand, too much tack coat may promote slippage
of the new overlay on the old pavement or bleeding of
the tack material through a thin overlay.
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# HMA usually can be placed on top of an emulsion
tack coat before it has completely set, and even before it
has broken—changed color from brown to black. The
tack coat should not be picked up and tracked by the haul
trucks, however.

@ Tack coat should not be left exposed to traffic. If
doing so is necessary, proper precautions, such as re-
ducing the posted speed limit on the roadway and sand-
ing the surface, should be taken.

& A tack coat is normally not needed between layers
of new HMA. If used, the amount of residual asphalt on
the roadway surface should be approximately half that
appropriate for an old, tight, existing pavement surface.
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CHAPTER 6A. GENERAL

Section 6A.01 General
Support:

o1 Whenever the acronym “TTC” is used in Part 6, it refers to “temporary traffic control.”
Standard:

02 The needs and contro! of all road users (motorists, bicyclists, and pedestrians within the highway, or on
private roads open to public travel (see definition in Section 1A.13), including persons with disabilities in
accordance with the Americans with Disabilities Act of 1990 (ADA), Title I, Paragraph 35.130) through a
TTC zone shali be an essential part of highway construction, utility werk, maintenance operations, and the
management of traffic incidents.

Support:

03 When the normal function of the roadway, or a private road open to public travel, is suspended, TTC planning
provides for continuity of the movement of motor vehicle, bicycle, and pedestrian traffic (including accessible
passage}; transit operations; and access (and accessibility) to property and utilities.

64 The primary function of TTC is to provide for the reasonably safe and effective movement of road users
through or around TTC zones while reasonably protecting road users, workers, responders to traffic incidents,
and equipment.

05 Of equal importance to the public traveling through the TTC zone is the safety of workers performing the
many varied tasis within the work space. TTC zones present constantly changing conditions that are unexpected
by the road user. This creates an even higher degree of vulnerability for the workers and ineident management
responders on or near the roadway (see Section 6D.03). At the same time, the TTC zone provides for the efficient
compietion of whatever activity interrupted the normal use of the roadway.

v6  Consideration for road user safety, worker and responder safety, and the efficiency of road user flow is an
integral element of every TTC zone, from planning through completion. A concurrent objective of the TTC is the
efficient construction and maintenance of the highway and the efficient resolution of traffic incidents.

07 No one set of TTC devices can satisfy all conditions for a given project or incident. At the same time,
defining details that would be adequate to cover all applications is not practical. Instead, Part 6 displays typical
applications that depict comtmon applications of TTC devices. The TTC selected for each situation depends on
type of highway, road user conditions, duration of operation, physical constraints, and the nearness of the work
space or incident management activity to road users.

08 Improved road user performance might be realized through a well-prepared public relations effort that covers
the nature of the work, the time and duration of its execution, the anticipated effects upon road users, and possible
alternate routes and modes of travel. Such programs have been found to result in a significant reduction in the
number of road users traveling through the TTC zone, which reduces the possible number of conflicts.

09 Operational improvements might be realized by using intelligent transportation systems (ITS) in work zones.
The use in work zones of ITS techaology, such as portable camera systems, highway advisory radio, variable
speed limits, ramp metering, traveler information, merge guidance, and queue detection information, is aimed at
increasing safety for both workers and road users and helping to ensure a more efficient traffic flow. The use in
work zones of ITS technologies has been found to be effective in providing traffic monitoring and management,
data collection, and traveler information.

Standard:

10 TTC plans and devices shall be the responsibility of the authority of a public body or official having
Jurisdiction for guiding road users. There shall be adequate statutory authority for the implementation and
enforcement of needed road user regulations, parking controls, speed zoning, and the management of traffic
incidents. Such statutes shall provide sufficient flexibility in the application of TTC to meet the needs of
changing conditions in the TTC zone.

Support:
11 Temporary facilities, including pedestrian routes around worksites, are aiso covered by the accessibility

requirements of the Americans with Disabilities Act of 1990 (ADA) (Public Law 101-336, 104 Stat. 327, July 26,
1996. 42 U,8.C. 12{01-12213 {as amended)).
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Section 6F.29 EXIT ONLY Sign (E3-3)
Option:

01 An EXIT ONLY (ES5-3) sign (sce Figure 6F-5) may be used to supplement other warning signs where work is
being conducted in the vicinity of an exit ramp and where the exit maneuver for vehicular traffic using the ramp is
different from the normal condition.

Section 6F.30 NEW TRAFFIC PATTERN AHEAD Sign (W23-2)
Option:

01 A NEW TRAFFIC PATTERN AHEAD (W23-2) sign (see Figure 6F-4) may be used on the approach to
an intersection or along a section of roadway to provide advance warning of a change in traffic patterns, such as
revised lane usage, roadway geometry, or signal phasing.

Guidance:

02 To retain its effectiveness, the W23-2 sign should be displayed for up to 2 weeks, and then it should be
covered or removed until it is needed again.

Section 6F.31 Flagger Signs (W20-7, W20-7a}

Guidance:

o1 The Flagger (W20-7) symbol sign (see Figure 6F-4) should be used in advance of any point where a flagger
is stationed to control road users.

Option:
0z A distance legend may be displayed on a supplemental plague befow the Flagger sign. The sign may be used

with appropriate legends or in conjunction with other warning signs, such as the BE PREPARED TO STOP
(W3-4) sign (sce Figure 6F-4).

03 The FLAGGER (W20-7a) word message sign with distance legends may be substituted for the Flagger
(W20-7) symbol sign.

Section 6F.32 Two-Way Traffic Sign (W6-3)

Guidance:

01 When one roadway of a normally divided highway is closed, with two-way vekicular traffic maintained on the
other roadway, the Two-Way Traffic (W6-3) sign (see Figure 6F-4) should be used at the beginning of the two-way
vehicular traffic section and at intervals 1o remind road users of opposing vehicular traffic.

Section 61,33 Workers Signs (W21-1, W21-1a)
Option:

01 A Workers (W21-1) symbol sign (see Figure 6F-4) may be used to alert road users of workers in or near
the roadway.
Guidance:

0z In the absence of other warning devices, a Workers symbol sign should be used when workers are in
the roadway.

Option:

03 The WORKERS (W21-]a) word message sign may be used as an alternate to the Workers (W21-1) symbol
sign,

Section 6F.34 FRESH OIL (TAR) Sign (W21-2)

Guidance:

01 The FRESH OIL (TAR} (W21-2) sign (see Figure 6F-4) should be used 10 warn road users of the
surface treatment.

Section 6F.35 ROAD MACHINERY AHEAD Sign (W21-3)

QOption:

il The ROAD MACHINERY AHEAD (W21-3) sign (see Figure 6F-4) may be used to warm of machinery
operating in or adjacent to the roadway.
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Figure 6F-4. Warning Signs and Plaques in Temporary Traffic Control Zones (Sheet 3 of 3)
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* An optional STREET WORK word message sign is shown in the “Standard Highway Signs and Markings” book.
" An cptional STREET CLOSED word message sign is shown in the “Standard Highway Signs and Markings” book.
*"* An optional FLAGGER {W20-7a) word message sign is shown in the "Standard Highway Signs and Markings® book.
" An optional FRESH TAR word message sign is show in the “Standard Highway Signs and Markings” book.

Sect, GF.17 APP 067

December 2009



STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

COUNTY OF BRULE ) FIRST JUDICIAL CIRCUIT

AUSTIN MCGEE, 07CIV18-000054

Plaintiff,
FIRST AMENDED COMPLAINT
Vs,

SPENCER QUARRIES, INC.,

a South Dakota Corporation; SOUTH
DAKOTA DEPARTMENT OF
TRANSPORTATION; JAY PEPPEL, as
an employee of the South Dakota
Department of Transportation; KENT
GATES, as an employee of the South
Dakota Department of Transportation;
and KRIS ROYALTY, as an employee of
the South Dakota Department of
Transportation

Defendants.

Plaintiff, Austin McGee, by and through his attorneys of record, states and alleges as
follows:

1. Plaintiff Austin McGee (“Austin”) is a resident of Gregory County, South Dakota.

2. Defendant Spencer Quarries, Incorporated (“Spencer Quarries”) is a South Dakota
corporation; its address and principal place of business is 25341 430th Avenue, Spencer,
South Dakota, $7374. Spencer Quarries conducts its hot mix asphalt operations through its
subsidiary Commercial Asphalt.

3. Defendant Jay Peppel is a resident of Davison County, South Dakota and at all material
times was an employee of the DOT whose job function was Area Engineer for the Mitchell

Area and the Project described herein.
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10.

11.

12.

Defendant Kent Gates is a resident of Davison County, South Dakota and at all material
times was an employee of the DOT whose job function was Project Engineer for the Project
described herein.
Defendant Kris Royalty is a resident of Davison County, South Dakota and at all material
times was an employee of the DOT whose job function was Project Inspector for the Project
described herein,
Defendant South Dakota Department of Transportation (“DOT”) is a governmental entity
of the State of South Dakota. Its address and principal place of business is 700 E. Broadway
Ave., Pierre, South Dakota 57501. DOT and its agents are amenable to suit and have
waived immunity pursuant to SDCL §§ 3-22-17; 21-32A-2; 21-32A-3.
The incident described below occurred in Brule County, South Dakota on June 30, 2018.
Venue is proper in Brule County pursuant to SDCL§§ 15-5-8, because Brule County is
where the damages were inflicted in this cause of action,
Brule County Courts have jurisdiction over the parties in this matter pursuant to SDCL §8
15-7-1 and 15-7-2(1), (2), (14).

FACTS
Spencer Quarries contracted in 2018 with the DOT to resurface certain portions of South
Dakota Highway 45 between Platte, South Dakota and Interstate 90 (the “Project™).
Spencer Quarries, its subsidiaries, or subcontractors milled the old road surface and
subsequently applied new asphalt layers or lifts to the underlying surface.
Spencer Quarries applied a liquid asphalt emulsion known as tack coat between the layers

of new asphalt.
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13.

14,

15,

16,

17.

18.

19.

20.

21.

On June 29, 2018, Spencer Quarries applied tack coat on a section of Highway 45 near the
intersection of Highway 45 and 263rd Street, about 13 miles north of Platte, SD (the crash
scene) and left the tack coat exposed until July 9, 2018. Tack coat was commonly left
exposed on the Project, and exposed tack coat of up to 3,650 feet was left each day from
June 25, 2018 through June 29, 2018.

The DOT and its agents and employees did not knowingly order or allow Spencer Quarries
to leave exposed tack coat at the crash scene,

The tack coat at the crash scene was not uniformly and evenly applied to the northbound
lane of travel,

Trucks hauling asphalt also left tack coat deposits at the crash scene in the northbound lane,
which indicates the trucks were inappropriately driving on tack coat in the construction
zone in violation of Standard Specifications 320.3(H) and (1).

Spencer Quarries did not place sand, gravel, or other traction aid on top of the exposed,
tack-coated portion of Highway 45 at the crash scene.

For safety reasons, traffic should generally not be permitted to drive on tack-coated asphalt
road surfaces before the new asphalt layer or lift is applied.

A tack-coated surface should not be left exposed to traffic, and if doing so is necessary,
then proper precautions such as reducing the posted speed limit on the roadway and/or
sanding the surface should be taken.

When a tack-coated asphalt road surface is left exposed to traffic, the potential exists for
reduced skid resistance, especially during wet weather,

Spencer Quarries, its subcontractors, or subsidiaries, the DOT, Jay Peppel, Kent Gates, and

Kris Royalty, knew or should have known the exposed tack coat on the asphalt road surface
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22,

23.

24,

25.

26.

217.

28.

at the crash scene on the morning of June 30, 2018 reduced friction available to vehicles
traveling on the surface.

Spencer Quarries, its subcontractors, or subsidiaries, the DOT, Jay Peppel, Kent Gates, and
Kris Royalty, knew or should have known industry standards dictate that vehicle traffic
should not be allowed on the exposed tack-coated surface that existed at the crash scene on
the morning of June 30, 2018.

Spencer Quarries, its subcontractors, or subsidiaries, the DOT, Jay Peppel, Kent Gates, and
Kris Royalty, failed to provide any warning of the slick condition created by the exposed,
tack-coated surface that existed at the crash scene on the morning of June 30, 2018.
Spencer Quarries, its subcontractors, or subsidiaries, the DOT, Jay Peppel, Kent Gates, and
Kris Royalty, failed to reduce the speed limit for vehicles traveling on the exposed, tack-
coated surface that existed at the crash scene on the morning of June 30, 2018,

At all material times, the DOT, through Area Engineer Jay Peppel, Project Engineer Kent
Gates, and Project Inspector Kris Royalty, oversaw and inspected Spencer Quarries’
execution of the Project.

The Project’s plan documents (“Plan Documents™) and the DOT’s Standard Specifications
for Roads and Bridges (2015) (“Standard Specifications™) controlled Spencer Quarties’
execution of the construction on the Project and the DOT’s monitoring and inspecting of
Spencer Quarries” work.

The Plan Documents, Standard Specifications, and other pertinent resources state, define,
and delineate the DOT’s duties regarding the Project.

Both Spencer Quarries and the DOT (and its employees) were required to foliow the Plan

Documents, the Standard Specifications, and industry custom and practice on the Project.
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29.

30.

31.

32.

33.

34.

Section 4.5 of the Standard Specifications required Spencer Quatries to “keep the portion
of the [P]roject used by public traffic in a condition that will adequately and safely
accommodate traffic.”

Spencer Quarries did not adequately and safely accommodate traffic and breached the
DOT’s Standard Specification Section 4.5 when, on June 29, 2018, it over sprayed tack
coat; additionally, Spencer Quarries breached Section 4.5 when it left a tack-coated portion
of Highway 45 open to the traveling public without remediating the slippery condition,
erecting signs warning of the slippery condition, or seeking and/or posting a lower speed
limit through the tack-coated area.

Section 5.15 of the Standard Specifications required the DOT, through the Project
Engineer, Kent Gates, to inspect and ensure Spencer Quarries “adequately and safely
accommodate[d] traffic” as required by Section 4.5 and to notify Spencer Quarries of its
noncompliance with Section 4.5. If Spencer Quarries did not remedy the unsatisfactory
condition within 24 hours after receiving such notice, then Section 5.15 obligated Kent
Gates to maintain the Project for the safety of the traveling public.

Section 5.9 of the Standard Specifications delegated the authority to reject defective work
and suspend work being improperly performed to the Area Engineer, Jay Peppel.

The DOT, Jay Peppel, Kent Gates, and Kris Royalty, knew or should have known on June
29, 2018 that Spencer Quarries violated the Standard Specifications when it left a tack-
coated portion of Highway 45 open to the traveling public without remediating the
condition in any manner.

On June 29, 2018, the DOT, Jay Peppel, Kent Gates, and Kris Royalty knew or should have

known that exposed, cured tack coat, especially when wet, decreased friction available to
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35.

36.

37.

38.

39.

40.

41

42.

43,

the traveling public, created a hazardous condition, and constituted defective work and/or
work improperly performed under the Standard Specifications.

None of the DOT’s agents, Jay Peppel, Kent Gates, or Kris Royalty, inspected, ensured, or
inquired as to Spencer Quarries’ plan to safely and adequately accommodate traffic that
would travel over the exposed tack coat on Highway 45 from June 29, 2018 onward.

No one from the DOT ensured Spencer Quarries followed Specification 4.5 on June 29,
2018 regarding the presence of exposed tack coat.

The Project’s Plan Documents required Spencer Quarries to display “Fresh Qil” signs
during tack coat operations.

Spencer Quarries started a tack coat operation on June 29, 2018, which was not completed
until it paved over the tack-coated roadway at some later date.

The Plan Documents and the Standard Specifications required Spencer Quarries to display
a “Fresh Qil” sign at the crash scene at the time of the crash.

From the end of the day on June 29, 2018 until after the crash, Spencer Quarries did not

display a “Fresh Oil” sign at the crash scene.

. Spencer Quarries breached Standard Specification 5.14 by failing to maintain the traffic

control items called for in the Plan Documents, i.e. a “Fresh Qil” sign at the crash scene.
The DOT, Jay Peppel, Kent Gates, and Kris Royalty breached Standard Specification 5.15
by failing to notify Spencer Quarries of its failure to erect the traffic control signs called
for in the Plan Documents.

On June 30, 2018, at approximately 9:00 a.m., Austin was operating a 2005 Ford F-250,

and travelling north on Highway 45,

APP. 073



44,

45,

46.

47.

48.

49,

50.

sl

52.

53.

54,

35

At the time of the crash, the speed limit in the immediate area of the crash scene was 65
mph.

Austin’s brother, Brent McGee, was seated in the front passenger seat in the Ford F-250,
Austin was not under the influence of any alcohol or controlled substances while he was
driving on June 30, 2018.

Austin was not driving while distracted on June 30, 2018,

On the morning of June 30, 2018 at approximately 9:00 a.m., there was light precipitation
in the area, and the portion of Highway 45 on which Austin and Brent were traveling was
wet.

As Austin and Brent approached the crash scene, the Ford F-250 encountered the exposed,
tack-coated portion of Highway 45.

The wet, exposed tack coat created a dangerously slick condition that caused Austin’s
pickup to lose traction with the road surface.

Despite Austin’s best efforts, he lost control of his pickup.

The pickup left the road, went into the west-side ditch, and rolled.

As a result of the rollover crash, Austin seriously injured his spine, which resulted in

permanent paraplegia.
FIRST CAUSE OF ACTION: NEGLIGENCE, SPENCER QUARRIES

Austin repeats and incorporates all prior allegations as if fully set forth herein.

. Defendant Spencer Quarties’ duties to Austin included, but are not limited to:

a. Performing the construction in a reasonably safe manner, which required the

appropriate application of the tack coat to road surfaces;

APP. 074



b. Making the construction area reasonably safe, which required redirecting traffic
around exposed tack-coated surfaces where possible;

¢. Making the construction area reasonably safe, which required placing sand, gravel,
or other traction aid on top of the exposed tack-coated surface if traffic is permitted
on that surface;

d. Making the construction area reasonably safe, which required adequately waming
motorists, including Austin, of any dangerous conditions, including exposed tack-
coated surfaces, by placing appropriate signage at the proper distances in the area
of the dangerous conditions;

¢. Making the construction area reasonably safe, which required reduced traffic
speeds, if traffic was allowed on exposed tack-coated surfaces; and

f. Following all applicable Plan Documents and Standard Specifications.

56. Defendant Spencer Quarries® breaches of its duties include, but are not limited to:

a. Failing to appropriately apply tack coat to the northbound lane of travel in the area
of the crash scene;

b. Leaving an exposed tack-coated surface in the area of the crash scene open to
vehicular traffic travelling at highway speeds;

¢. Allowing trucks hauling asphalt to run over, pickup, and deposit uncured tack coat
in the northbound lane at the crash scene in violation of Standard Specifications
320.3(H) and (I).

d. Failing to redirect traffic around the tack-coated surface in the area of the crash

scene;
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e. Failing to place sand, gravel, or other traction aid on top of the exposed tack-coated
surface in the area of the crash scene:

f. Failing to post “Fresh Oil” or other signs warning drivers of the dangerous
condition created by the exposed tack-coated surface in the area of the crash scene
and thereby failing to maintain required temporary traffic control;

g. Failing to require reduced speeds for vehicles travelling on the exposed tack-coated
surface in the area of the crash scene; and

h. Failing to adequately and safely accommodate traffic on June 30, 2018 as required.

57. Spencer Quarries’ breaches of its duties proximately caused Austin’s severe, permanent
injuries and impairments of bodily functions, which include:

a. A severe injury to his spine resulting in paraplegia.

58. Spencer Quarries’ breaches of its duties proximately caused Austin permanent disability
and impairment; severe and permanent pain, suffering, weakness, and inconvenience; a
loss of earnings and earning capacity; and the loss of the normal pleasures of life that he
formerly enjoyed.

59. As a direct and proximate cause of Spencer Quarries’ negligence, Austin, has incurred past
healthcare expenses in excess of $780,000.00; will incur future healthcare and other
remedial expenses in an amount to be determined at trial; and has suffered lost past and
future wages and reduced earning capacity.

60. As a direct and proximate result of Spencer Quarries’ negligence, Austin has incurred

general damages in an amount to be determined at trial.
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61.

62.

63.

64.

65.

66.

SECOND CAUSE OF ACTION: NEGLIGENCE—JAY PEPPEL

Austin repeats and incorporates all prior allegations as if fully set forth herein.
Jay Peppel, as the DOT’s Area Engineer, owed Plaintiff ministerial duties, including but
not limited to, maintaining Highway 45 in a reasonably safe condition at all material times,
including a duty to intervene and suspend work improperly performed by Spencer Quarries,
suspend work for Spencer Quarries’ failure to correct conditions dangerous to the traveling
public, and suspend work for Spencer Quarries’ failure to carry out provisions of the
Standard Specifications and Plan Documents.
Jay Peppel, as the DOT’s Area Engineer, breached his duties owed to Plaintiff by:

a. Failing to suspend work being improperty performed by Spencer Quarries;

b. Failing to suspend work and remediate Spencer Quarries’ failures to correct

conditions unsafe for the traveling public; and

¢. Failing to reject Spencer Quarries’ defective work on the Project.
Jay Peppel’s breach of his ministerial duties proximately caused Austin permanent
disability and impairment; severe and permaneni pain, suffering, weakness, and
inconvenience; a loss of earnings and earning capacity; and the loss of the normal pleasures
of life that he formerly enjoyed.
As a direct and proximate cause of Jay Peppel’s negligence, Austin has incurred past
healthcare expenses in excess of $780,000.00; will incur future healthcare and other
remedial expenses in an amount to be determined at trial; and has suffered lost past and
future wages and reduced earning capacity.
As a direct and proximate result of Jay Peppel’s negligence, Austin has incurred general

damages in an amount to be determined af trial.
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67.

68.

69.

70,

THIRD CAUSE OF ACTION: NEGLIGENCE—KENT GATES

Austin repeats and incorporates all prior allegations as if fully set forth herein.
Kent Gates, as the DOT’s Project Engineer, owed Plaintiff ministerial duties, including but
not limited to, Section 5.15 of the Standard Specifications, which required Kent Gates, to
notify Spencer Quarries of its noncompliance with Section 4.5. If Spencer Quarries did not
remedy the unsatisfactory condition within 24 hours after receiving such notice, then
Section 5.15 obligated Kent Gates to maintain the Project for the safety of the traveling
public. Section 5.15 required Kent Gates to inspect and ensure Spencer Quarries
“adequately and safely accommodate[d] traffic” as required by Section 4.5.
Kent Gates, as the DOT’s Project Engineer, breached his ministerial duties by failing to:

a. Notify Spencer Quarries of its noncompliance with Section 4.5 of the Standard

Specifications, the Plan Documents, and the Project’s Contract;
b. Maintain the Project for the safety of Plaintiff and the traveling public pursuant to
Section 5.15 and Section 320.3;
c¢. [Ensure Spencer Quarries adequately and safely accommodated the traveling public;
and
d. Obtain work that fulfilled the Project’s contract and conformed to the Plan
Documents.

Kent Gates’ breaches of his ministerial duties proximately caused Austin permanent
disability and impairment; severe and permanent pain, suffering, weakness, and
inconvenience; a loss of earnings and earning capacity; and the loss of the normal pleasures

of life that he formerly enjoyed.
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72.

73.

74.

75.

76.

As a direct and proximate cause of Kent Gates’ negligence, Austin has incurred past
healthcare expenses in excess of $780,000.00; will incur future healthcare and other
remedial expenses in an amount to be determined at trial; and has suffered lost past and
future wages and reduced earning capacity.
As a direct and proximate result of Kent Gates® negligence, Austin has incurred general
damages in an amount to be determined at trial.

FOURTH CAUSE OF ACTION: NEGLIGENCE—KRIS ROYALTY
Austin repeats and incorporates all prior allegations as if fully set forth herein.
Kris Royalty, as the DOT’s Project Inspector, owed Plaintiff ministerial duties, including
but not limited to, a duty to inspect Spencer Quarries’ work to ensure it complied with the
Standard Specifications and Plan Documents; to reject Spencer Quarries” work that did not
comply with the Standard Specifications or Plan Documents; and to refer the issue to Kent
Gates or Jay Peppel.
Kris Royalty, as the DOT’s Project Inspector, breached his ministerial duties by:

a. Failing to inspect and recognize Spencer Quarries” work that did not comply with

the Standard Specifications and Plan Documents; and
b. Failing to reject Spencer Quarries’ non-compliant work and refer the issues to Kent
Gates or Jay Peppel.

Kris Royalty’s breaches of his ministerial duties proximately caused Austin permanent
disability and impairment; severe and permanent pain, suffering, weakness, and
inconvenience; a loss of earnings and earning capacity; and the loss of the normal pleasures

of life that he formerly enjoyed.
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77. As a direct and proximate cause of Kris Royalty’s negligence, Austin has incurred past
healthcare expenses in excess of $780,000.00; will incur future healthcare and other
remedial expenses in an amount to be determined at trial; and has suffered lost past and
future wages and reduced earning capacity.

78. As a direct and proximate result of Kris Royalty’s negligence, Austin has incurred general
damages in an amount to be determined at trial,

FIFTH CAUSE OF ACTION: VICARIOUS LIABILITY-~THE SOUTH DAKOTA

DEPARTMENT OF TRANSPORTATION

79. Austin repeats and incorporates all prior allegations as if fully set forth herein.

80. At all material times, DOT employed Jay Peppel, Kent Gates, and Kris Royalty, and they
were under DOT’s supervision, employ, and control when they breached their respective
ministerial duties as described herein. Jay Peppel, Kent Gates, and Kris Royalty breached
their respective ministerial duties while acting in the course and scope of their employment
with DOT,

81. The DOT, through its agents, owed Plaintiff duties to ensure Spencer Quarries followed
the Plan Documents, the Standard Specifications, and industry custom and practice
regarding safety of the traveling public.

32. The DOT, through its agents, owed Plaintiff ministerial duties as described herein,
including but not limited to, a duty to inspect, identify, and remedy Spencer Quarties’
breaches of Section 4.5 and the Plan Documents and any conditions hazardous to the
traveling public.

83. The DOT, through its agents, breached its duties by failing to:

13
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a. Draft specifications that set forth measures to safely accommodate the traveling
public in construction zones with exposed, tack-coated surfaces;

b. Inspect and identify Spencer Quarries’ breaches of the Plan Documents, the
Standard Specifications, and industry custom and practice regarding safety of the
traveling public;

c. Ensure that Spencer Quarries followed the Plan Documents, the Standard
Specifications, and industry custom and practice regarding safety of the traveling
public;

d. Notify Spencer Quarries of its breaches of the Plan Documents, the Standard
Specifications, and industry custom and practice regarding safety of the traveling
public;

e. Warn of or remedy the hazardous conditions that Spencer Quarries created when it
left untreated tack coat open to the traveling public; and

f. Warn of or remedy the hazardous conditions that Spencer Quarries created by
allowing its trucks to pick up and deposit tack coat in Plaintiff’s lane of travel at
the crash site in violation of Standard Specifications 320.3(H), (1).

84. The DOT’s breaches of its duties proximately caused Austin permanent disability and
impairment; severe and permanent pain, suffering, weakness, and inconvenience; a loss of
earnings and earning capacity; and the loss of the normal pleasures of life that he formerly
enjoyed.

85. As a direct and proximate cause of the DOT’s negligence, Austin has incurred past

healthcare expenses in excess of $780,000.00; will incur future healthcare and other
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86.

remedial expenses in an amount to be determined at trial; and has suffered lfost past and

future wages and reduced earning capacity.

As a direct and proximate result of the DOT’s negligence, Austin has incurred general

damages in an amount to be determined at trial.

WHEREFORE, Austin prays for judgment against Spencer Quarries and DOT as follows:

A. Special damages for Austin’s past healthcare expenses in excess of $780,000, future
healthcare expenses in an amount to be determined, past and future lost earnings
and earning capacity, past and future loss due to required modifications to dwellings
and vehicles, past and future loss for specialized beds and other remedial equipment
to assist him in his activities of daily living, and other special damages to be

determined at trial;

B. General damages suffered by Austin in an amount to be determined at trial;
C. Pre-judgment and post-judgment interest as allowed by law;

D. Plaintiff’s costs and disbursements; and

E. Such other relief as the court deems just and proper.

Dated this 27" day of January, 2020.

/s/ Michael F. Marlow
Michael F. Marlow
Christopher N. Leon
Marlow, Woodward & Huff, Prof. LLC
200 West Third Street
P.O. Box 667
Yankton, SD 57078
Telephone: (605) 665-5009
Facsimile; (605) 665-4788
Email: mike@mwhlawyers,contchrisiimwhlawvers.com
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

This is to certify that on the 27" day of January, 2020, a true and correct copy of the
foregoing First Amended Complaint was served via Odyssey on the following individual:

Steve Oberg
Lynn, Jackson, Shultz & Lebrun, P.C.
110 N. Minnesota Avenue
Suite 400
Sioux Falls, SD 57104
Sobergfdlynnjackson.com

/s/ Michael F. Mariow
Michael F. Marlow
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

'§
COUNTY OF BRULE ) FIRST JUDICIAL CIRCUIT
AUSTIN MCGEE,
07CIV18-000054
Plaintiff,
VS,

SPENCER QUARRIES, INC.,

a South Dakota Corporation; SOUTH

DAKOTA DEPARTMENT OF PLAINTIFF’S BRIEF IN RESPONSE TO
TRANSPORTATION; JAY PEPPEL, as DEFENDANTS’ MOTION TO DISMISS
an employee of the South Dakota

Department of Transportation; KENT

GATES, as an employee of the South

Dakota Department of Transportation;

and KRIS ROYALTY, as an employee of

the South Dakota Department of

Transportation

Defendants.

Plaintiff, by and through his attorneys of record, hereby submits the following Brief in
Response to Defendants’ South Dakota Department of Transportation, Jay Peppel, Kent Gates, and
Kris Royalty Motion to Dismiss,

Background

This case arises from a one-vehicle crash that occurred on June 30, 2018. In 2018, the DOT
contracted with Spencer Quarries to resurface South Dakota Highway 45 between Platte, South
Dakota and Interstate 90 (“Project”). First Am. Compl., § 10. Defendants, Jay Peppel, Kent Gates,
and Kris Royalty were DOT’s employees, who inspected and oversaw Defendant Spencer
Quarries’ work on the Project. See Id. at Y 3-5.

During construction on June 29, 2018, Spencer Quarries applied an asphalt emulsion, tack
coat, to the roadway. See Id. at § 13. Spencer Quarries did not pave over the tack coat and left it

exposed for multiple days. Jd. Specifications controlling the construction process required the tack
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coat to be covered the same day absent DOT allowance or order. DOT and its employees did not
knowingly order or allow Spencer Quarries to leave the tack coat exposed and did not require
Spencer Quarries to address dangers presented by the exposed tack coat. Id. at 4 14, 35-36.

The following morning, Austin McGee and his brother, Brent, were driving north on
Highway 45 and encountered the exposed tack coat. See Id. at §]43—49. Austin’s truck lost traction
on the tack coat, left the road to the west, and rolled. /d. at ] 50-53. Austin suffered severe injuries,
including permanent paraplegia. Id.

Austin sent the required 180-day notice of claim to the State of South Dakota on September
12, 2018 and filed a complaint against Spencer Quarries alleging negligence on October 2, 201 8.
See PL.’s Compl. After conducting discovery, Austin filed his First Amended Complaint, adding
claims against DOT and its employees based on breaches of DOT’s specifications and policies.
See First Am. Compl. Contemporaneously with his First Amended Complaint, Austin served
discovery requests on the state Defendants. State Defendants filed an answer, a motion to dismiss,

and a motion to stay discovery pending this motion’s outcome.
Standard of Review

A motion to dismiss under SDCL 15-6-12(b) should rarely be granted. “A motion to
dismiss under SDCL 15-6-12(b) tests the legal sufficiency of the pleading, not the facts which
support it.” N. Am. Truck & Trailer, Inc. v. M.C.I. Commc'n Servs., Inc., 2008 S.D. 45, § 6, 751
N.W.2d 710, 712. The Court must “accept the material allegations as true and construe them in a
light most favorable to the pleader to determine whether the allegations allow relief.” Toral
Auctions & Real Estate, LLC v. S. Dakota Dep't of Revenue & Regulation, 2016 S.D. 95, 7 8, 888
N.W.2d 577, 580. Because such motions deprive a plaintiff of trial, “The motions are viewed with

disfavor and seldom prevail.” N. Am. Truck & Trailer, Inc., 2008 S.D., 45, 16,751 NW.2dat 712
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(quoting Nygaard v. Sioux Valley Hosp. & Health Sys., 2007 8.D. 34,99, 731 N.W.2d 184, 190)
(citation omitted). “[D]ismissal under Rule 12(b)(5) is appropriate” only “where the allegations
show on the face of the complaint there is some insuperable bar to relief.” Total Auctions & Real
Estate, LLC, 2016 8.0, 95, 9 8, 888 N.W.2d at 580-81 (quoting Sisney v. State, 2008 $.D. 71,9 8,
754 N.W.2d 639, 643.).

Argument

The Court should deny Defendant’s motion to dismiss for three reasons. First, the PEPL
coverage document does not exclude Austin’s claims. Second, Austin’s First Amended Complaint
sufficiently alleges that the Defendant state employees breached ministerial duties. Therefore, they
are not entitled to sovereign immunity. And third, Austin’s First Amended Complaint alleging tort
claims against the state’s employees is not barred by SDCL 21-32-2. That statute applies to the
administrative process in SDCL 21-32 for claims against the state—not its employees—for which
the state has not appropriated funds. The legislature has waived sovereign immunity and
appropriated funds for tort claims against its employees; thus, SDCL 21-32 and its one-year statute
is inapplicable. The applicable statute of limitations is three years, See SDCL § 15-2-14(3).

I Austin’s First Amended Complaint alleges the DOT’s employees were performing
ministerial tasks, which the PEPL coverage document does not exclude. Therefore, the
Defendant employees are not entitled to sovereign immunity.

The Defendant employees had ministerial duties based on specific DOT policies; thus, they
are not entitled to sovereign immunity. “Whether a state employee who is sued in an individual
capacity is entitled to immunity depends on the function performed by the employee. State
employees are immune from suit when they perform discretionary functions, but not when they

perform ministerial functions.” Wulf'v. Senst, 2003 S.D. 105, § 20, 669 N.W.2d 135,142 (citing

Casazza v. State, 2000 S.D. 120, 11, 616 N.W.2d 872, 875; and Kruger v. Wilson, 325 N.W.2d
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851 (S.D. 1982)). Defendants rely on Hansen and Truman and conclude their duties were
discretionary. Defendants ignored Wulf v. Senst, however, where the South Dakota Supreme Court
found specific DOT policies established ministerial duties for the DOT’s employees. Our case is
like Wulf, and it applies here. In his First Amended Complaint, Austin alleged Defendant
employees breached specific DOT policies that, like the policy in Wulf, formed ministerial duties.
Moreover, the PEPL coverage documents do not exclude a state employee’s negligence while
performing ministerial acts as alleged in Austin’s First Amended Complaint,

A. The Legislature incorporated a statutory schema waiving state sovereign
immunity for ministerial duties.

The state enjoys sovereign immunity, but the Legislature may waive it. The Legislature
waived the state’s sovereign immunity for tort claims that 1) arise from a state actor’s ministerial
acts and 2) are covered by the PEPL coverage document. “Sovereign immunity is the right of
public entities to be free from liability of tort claims unless waived by legislative enactments.”
Maher v. City of Box Elder, 2019 S.D. 15, 48, 925 N.W.2d 482, 484-85 (citations omitted). The
South Dakota Constitution states, “The Legislature shall direct by law in what manner and in what
courts suits may be brought against the state.” S.D. Const. art. III, § 27. Specifically, “The State
may . .. waive sovereign immunity by legislative enactment identifying the conditions under which
lawsuits of a specific type would be permitted.” Halberg v. S. Dakota Bd. of Regents, 2019 S.D.

67, 112, 937 N.W.2d 568, 573 (quoting Wilson v. Hogan, 473 N.W.2d 492, 494 (S.D. 1991)).

Acting under its constitutional authority, the Legislature waived sovereign immunity for
public entities and their employees to the extent they participate in a risk sharing pool or purchase

insurance, See SDCL § 21-32A, The waiver states,

Except insofar as a public entity, including the state, participates in
a risk sharing pool or insurance is purchased pursuant to § 21-32A-
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1, any employee, officer, or agent of the public entity, including the
state, while acting within the scope of his employment or agency,
whether such acts are ministerial or discretionary, is immune from
suit or liability for damages brought against him in either his
individual or official capacity.

SDCL § 21-32A-2. SDCL 21-32A-1 states in part, “The waiver contained in . .. § 21-32A-2 and

21-32A-3 is subject to the provisions of § 3-22-17.” And SDCL 3-22-17 states,

Pursuant to S.D. Const., Art. HI, § 27, suits against the state are

authorized only for a covered claim to the extent coverage is

provided in the coverage document. Nothing in this chapter may be

construed to otherwise waive or abrogate any immunity or defense

available to any state entity or employee.
A covered claim is *a claim or civil action arising in tort from the operation of a motor vehicle, a
ministerial act, or another act for which coverage is provided under the PEPL coverage document.”
SDCL § 3-22-2(3). Thus, under this scheme, the Legislature waived sovereign immunity for tort
claims that 1) arise from a state employee’s ministerial acts and 2) are covered by the PEPL

coverage document. The PEPL document cover state employees for negligence in performing

ministerial duties. See Defs.” Brief at p. 21 (Exhibit A, Coverage Description.).

Defendants incorrectly claim the PEPL documents exclude Austin’s claims. Defendant
cites to the PEPL documents, which exclude liability “[a]rising from or contributed to in any
manner by acts, errors, or omissions in the engineering or design of any public roadway or public
transportation project.” Id. at p.22 (Section E., Exclusions, § 10). Defendants cite the First
Amended Complaint and state, “The DOT and its employees have not waived sovereign immunity
with regards to the design, engineering, construction, and maintenance of its highways . .. .” Id
at p.5. The words “construction and maintenance” do not appear in the PEPL documents, Instead,
they appear in two cases Defendants cited, Wilson v. Hogan, 473 N.W.2d 492 (S.D. 1991) and

High-Grade Oil Co. v. Sommer, 295 N.W.2d 736 (S.D. 1980). Neither case, however, discussed
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PEPL’s exclusions or coverage. In fact, High-Grade Oil Co. was decided before the Legislature
passed PEPL (SDCL 3-22) and the waiver of immunity at SDCL 21-32A. Similarly, Wilson did
not discuss either statute. Despite Defendants assertion, PEPL’s coverage document does not
exclude “construction or maintenance” and covers Habilities for state employees’ negligence
arising from ministerial tasks. See Defs.” Brief at p.22 (Section E., Exclusions, § 10} and p.21

{(Memorandum of Liability Coverage).

The PEPL’s exclusion language does not preclude Austin’s claims. Austin does not allege
DOT or its employees negligently designed or engineered the crash site. He alleges DOT’s
employees failed to follow DOT’s specifications and execute ministerial duties, including duties
to inspeet, notify the contractor, and maintain the project after discovering safety issues. For
example, the First Amended Complaint states, “Kent Gates, as the DOT’s Project Engineer, owed
Plaintiff ministerial duties, including but not limited to Section 5.15 of the Standard Specifications,
which required Kent Gates to notify Spencer Quarries of its noncompliance with Section 4.5.”
Pl s First Am. Comp., T 68. DOT specifications required state employees to inspect signage to
confirm compliance with the Plans and Specification; required signs were not placed at the crash

site. Id. at 9 39-42.

Austin alleged state employees owed ministerial duties based on specific, identifiable
policies. PEPL covers a state employee’s negligence in performing ministerial tasks, See e.g.
Defs.’ Brief at p.23 (PEPL coverage document exciuding coverage “For damages that are a result
of a discretionary act or task. This exclusion does not apply if the damages are the result of a

ministerial act or task.” (emphasis added)). Thus, the exclusion Defendant cites is inapplicable.
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B. DOT’s Employees were performing ministerial tasks and, therefore, are not entitled to
sovereign immunity.

Here, DOT’s employees were performing ministerial tasks. DOT promulgated
specifications and policies that directed its employees’ conduct and created ministerial duties. As
Defendant noted, whether a state employee’s actions are discretionary or ministerial depends on a
factor-based analysis. The South Dakota Supreme Court has stated,

[A] ministerial act is defined as absolute, certain, and
imperative, involving merely the execution of a specific duty
arising from fixed designated facts or the execution of a set task
imposed by law prescribing and defining the time, mode and
occasion of its performance with such certainty that nothing remains
Jor judgment or discretion, being a simple, definite duty arising
under and because of stated conditions and imposed by law. A
ministerial act envisions direct adherence to a governing rule or
standard with a compulsory result. It is performed in a prescribed

manner without the exercise of judgment or discretion as to the
propriety of the action.

Truman v. Griese, 2009 S.D. 8, § 21, 762 N.W.2d 73, 80-81 (quoting Hansen v. South Dakota
Dept. of Transp., 1998 §.D. 109, 1 23, 584 N.W.2d 881, 886) (emphasis in original). Pertinently,
“In order to find a duty ‘ministerial,’ one must find a ‘governing rule or standard’ so clear and
specific that it directs the government actor without calling upon the actor to ascertain how and

when to implement that rule or standard.” Truman, 2009 S.D. 8, 422, 762 N.W.2d at 81.

Defendant relies on Hansen v. SDDOT and Truman v, Griese but ignores Wulf v. Senst,

which is most applicable and controlling here.

In Hansen v. SDDOT, the Scouth Dakota Supreme Court affirmed the lower court’s
dismissal based on sovereign immunity. There, plaintiff was driving south on [-29 when she hit a
pothole and was injured. Hansen, 1998 S.D. 109, 12, 584 N.W.2d at 882, “[A] construction crew
created the hole by cutting completely through the bridge to remove concrete and rebar. Only the

rebar was replacedf,] and the hole was left unmarked and unguarded.” Id,, 1998 S.D. 109, 9 3.
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Almost three years later, Hansen sued DOT, “Howard [Secretary of DOT], and [the Transportation)
Commission™ and “alleged the defendants breached a statutory duty to protect motorists from
accident and injury by failing to erect signs and guards to warn of the defect in the road.” /d, 1998
S.D. 109, § 4, 584 N.-W.2d at 882-83. Notably, Hansen did not sue state employees who had
ministerial duties regarding safety warning. Defendants moved to dismiss, and the trial court
granted dismissal finding “that all of [defendants’] duties are discretionary and therefore protected

by sovereign immunity.” Id., 1998 §.D, 109, Y 5.

The Supreme Court affirmed because the defendants’ duties were discretionary. Hansen
alleged defendants owed her ministerial duties based on SDCL 31-32-10, 31-5-1, and 31-28-6. See
Id, 1998 S.D. 109, 7 2, 584 N.W.2d at 885. SDCL 3-32-10 requires the “governing body
responsible for the maintenance of such highway, culvert, or bridge” to “erect guards” over
“defects” arising from “flood, fire, or other cause” that endanger the “safety of public travel”
within 48 hours of receiving notice. SDCL 31-32-10. The Supreme Court concluded the statute
was not specific enough; it stated, “SDCL 31-32-10 does not establish a ‘hard and fast rule as to
course of conduct that” Howard must take with regard to the facts of this case.” Jd., 1998 S.D. 109,
1 28, 584 N.W.2d at 887. And, “‘Other cause’ hardly defines a ‘set task imposed by a law
prescribing and defining the time, mode, and occasion of its performance with such certainty that
nothing remains for judgment or discretion.”” Id., 1998 S.D. 109, §27, 584 N.W.2d at 887 (quoting
57 Am. Jur. 2d Municipal, County, School & State Tort Liability § 120, at 132). The statute did not

mandate certain conduct; thus, it created a discretionary duty.

The Supreme Court held SDCL 31-5-1 also created a discretionary duty. SDCL 31-5-1
states in part, “The department of transportation shall maintain, and keep in repair all highways or

portions of highway, including the bridges and culverts thereon . . . .” Analyzing this statute, the
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Court said, “We fail to see how this statute provides a readily ascertainable standard by which the
action of [Howard] may be measured . . . .” Id., 1998 S.D. 109, 1 29 (emphasis in original). “When
applied to a position that supervises hundreds of employees and thousands of miles of highways,
it certainly calls for discretion, judgment, or skill.” Jd. Again, the statute was not specific enough

to create a ministerial duty.

Finally, the Court considered SDCL 31-28-6 and determined it also created a discretionary
duty.' The statute requires state authorities to erect signs in conformity with “standard uniform
traffic control practices.” SDCL 31-28-6. The Court noted, “(a) traffic control device is not
‘discretionary’ if it is mandated by the MUTCD.”” /4., 1998 S.D. 109, § 31, 584 N.W.2d at 888
(quoting Patton v. City of Cleveland, 95 Ohio App.3d 21, 641 N.E.2d 1126, 1130 (Ohio Ct. App.
1994)). Plaintiff, however, “fail[ed] to point to a specific governing provision from MUTCD in
support of the specific duty it purports to lay upon Howard.” Id Thus, Hansen did not establish a

ministerial duty on behalf of the employee charged with performance of that duty.

Likewise, in Tkuman, the South Dakota Supreme Court affirmed summary judgment for
the state defendants based on sovereign immunity. There, the plaintiffs crashed into another auto
at a unique highway intersection. See Truman, 2009 S.D. 8, 19 2-6, 762 N.W.2d at 77. The plaintiff
sued DOT’s Pierre Region Traftic Engineer, Darren Griese, and other state employees “alleg[ing]
Griese violated duties imposed by SDCL 31-28-6 by failing to post additional traffic control signs

at [the intersection].” Jd., 2009 S.D. 8, § 7, 762 N.W.2d at 78. The trial court granted Griese’s

! SDCL 31-28-6 states, “The public board or officer whose duty it is to repait or maintain any public highway shalt
erect and maintain at points in conformity with standard uniform traffic control practices on each side of any sharp
turn, blind crossing, or other point of danger on such highway, except railway crossings marked as required in § 31—
28-17, a substantial and conspicuous warning sign, which sign shall be on the right-hand side of the highway
approaching such point of danger. A violation of this section is a Class 1 misdemeanor.”
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motion for summary judgment based on sovereign immunity, and plaintiff appealed. See Id., 2009

S.D.8,18.

The Supreme Court affirmed and concluded that SDCL 31-28-6 imposed discretionary
duties. Interpreting the statute, the Court stated, “[Alny ministerial duties pertaining to the
placement of traffic control signs under this statute must be required by standard uniform traffic
control practices.” Id., 2009 S.D. 8,4 25, 762 N.W.2d at 81. The intersection, however, was a “non-
standard design.” Id., 2009 S.D. 8, 1 30, 762 N.W.2d at 83. Thus, plaintiff was “unable to establish
standard uniform traffic control practices regarding the placement of warning signs,” and
“[wlithout standard uniform traffic control practices, the placement or omission of signs by
government actors is discretionary under SDCL 31-28-6.” Id. Without a definite, “governing rule
or standard with a compulsory result,” the state’s duty to erect signs under SDCL 31-28-6 was
discretionary. Id., 2009 S.1D. 8, ] 21, 762 N.W.2d at 8081 (quoting Hansen, 1998 S.D. 109, 9 23,

584 N.W.2d at 886).

Both cases reached similar holdings. Hansen’s holding is that the statutes, SDCL 31-32-
10, 31-5-1, and 31-28-6 created discretionary duties because they did not “defin[e] the time, mode
and occasion of its performance with such certainty that nothing remains for judgment or discretion
...." Hansen, 1998 8.D. 109, § 23, 584 N.W.2d at 886 (quoting 57 Am. Jur.2d Municipal, County,
School & State Tort Liabiliry § 120, at 132-33 (1988)). Truman held there was no standard uniform
traffic control practice dictating how the state employees should have signed the non-standard

intersection; thus, the duty to sign it (under SDCL 31-28-6) was discretionary.

In contrast, in Wulf'v. Senst, the Supreme Court reversed summary judgment for the DOT’s
employees and held they breached ministerial duties based on specific DOT policies, not general

statutes. The appeal involved two underlying cases. The Wulf plaintiffs lost control on an icy state
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highway, crossed the center line, and hit the Westohal plaintiffs’ vehicle. See Wulf v. Senst, 2003
S.D. 105, 1 2, 669 N.W.2d 135, 137-38. DOT, which was responsible for maintaining the road,
contracted with a landscaping company to maintain the highway. DOT’s employees, a maintenance
supervisor and the area engineer, “were responsible for insuring [sic] that Highway 42 . . . was safe

for travel.” Id., 2003 S.D. 105, 94, 669 N.W.2d at 138.

Two days before the crash, a winter storm struck the area near Highway 42. “The storm
began in the early morning hours with rain that changed to snow as the temperature dropped nearly
30 degrees within four hours.” Id., 2003 S.D. 105, 45, 669 N.W.2d at 138. DOT and the contractor
treated the road. However, “[t]he next day, January 20, temperatures were near zero,” and “the
sand/salt mixtures and truck scrapers . . . had limited effect.” Jd., 2003 S.D. 105, 96, 669 N.W.2d
at 138. Accordingly, “At approximately 8:00 p.m. on January 20, [defendants] decided to stop
sanding and deicing efforts on Highway 42 and start again at 8:00 a.m. on January 21.” Jd, 2003
S.D. § 7, 669 N.W.2d at 138. The crash occurred at 7:30 am “one-half hour prior to the scheduled

8:00 a.m. start time.” Id,, 2003 S.D. 105, 13, 669 N.W.2d at 140.

When defendants decided to start sanding at 8:00 am, they breached a specific DOT policy.
DOT’s Policy 2531 required its employees begin sanding at 5:00 a.m. “It [was] this DOT policy
which establishfed] [defendants’] responsibilities . . . .” Id, 2003 S.D. 105, §12, 669 N.W.2d at
139. After plaintiffs filed suit, the lower court granted the DOT employees’ motions for summary

Jjudgment and held they were immune because their duties were discretionary.

On appeal, the South Dakota Supreme Court reversed finding DOT’s Policy 2531
established a ministerial duty. The court stated, “[A] ministerial act is the simple carrying out of a
policy already established . . . so that permitting state employees to be held liable for negligence

m the performance of merely ministerial duties within the scope of their authority does not
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compromise the sovereignty of the state.” Id., 2003 S.D. 105, 120, 669 N.W.2d at 143 (quoting
Ritter v Johnson, 465 N.W.2d 196, 198 (S.D. 1991)). The Court examined Hansen, noting that
case “held that highway repair is generally considered to be ministerial in nature . . . . Wulf, 2003
S.D. 105, 923, 669 N.W.2d at 144 (citing Hansen, 1998 S.D. 109, ] 23, 584 N.W.2d at 886). The
Court stated, “DOT Policy 2531 imposes a requirement to use specified sand/salt/chemical
mixtures and to continue sanding operations from 5:00 am until 7:00 pm unless 1) the traffic is
moving safely or 2) conditions become too hazardous to continue operations.” Wulf, 2003 S.D.
105, 931, 669 N.W.2d at 146. The Court stated, “[DOT’s employees] were obligated to follow
DOT Policy 2531 unless one of the exceptions was present.” Id., 2003 S.D. 105, 9 32, 669 N.W.2d
at 146. The Court concluded, “While [DOT’s employees] had discretion to determine such things
as how many workers to call in for a storm, how many snowplows to put on the road, . . . they do
not have discretion to ignore the standards or policies established by DOT” Id. (emphasis added).
The state defendants were not entitied to sovereign immunity because DOT’s Policy specified

conduct and created a ministerial duty.

Our case is like Wulf, and Hansen and Truman are distinguishable. Both Hansen and
Truman found general state statutes did not create mandatory duties; thus, sovereign immunity
barred the claims against state employees based on those statutes. The statutes created duties, but
the execution of those duties was up to the state actor’s discretion. Wulf, on the other hand, found
that a specific DOT policy created a mandatory duty because it specified how fo execute the duty.
See Wulf, 2003 S.D. 105, 731, 669 N.W.2d at 146, (the Policy specified “sand/salt/chemical
mixtures and to continue sanding operations from 5:00 am until 7:00 pm unless 1) the traffic is

moving safely or 2) conditions become too hazardous to continue operations.”).
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Here, unlike Hansen and Truman, Austin did not allege a general statute created a
ministerial duty that Defendants breached. See First Am. Compl. Rather, just like Wulf, Austin
alleged specific DOT specifications that created ministerial duties.for the Defendants. See e.g. Id.
at 7§ 31, 42. For example, DOT’s Standard Specification 4.5 required Spencer Quarries to “keep
the portion of the project used by public traffic in a condition that will adequately and safely
accommodate traffic.” See Id. at § 29. Standard Specification 5.15 required DOT employees to
inspect and ensure Spencer Quarries followed Specification 4.5, and if Spencer Quarries did not
follow the Specification, then DOT employees were obligated to remedy the hazard. Id. at [31.
Spencer Quarries left tack coat exposed, which breached Specification 4.5. As a result, Kent Gates

was obligated to notify Spencer Quarries of its noncompliance and remediate it. Jd

Other specification created additional, specific ministerial duties. Both the project’s plans
and the MUTCD, incorporated by the Standard Specifications, required Spencer Quarries to place
a Fresh Oil sign at the crash site. See First Am. Compl. at 1§ 37-41. Spencer Quarries did not post
the required Fresh Oil sign warning drivers of the exposed tack coat and thereby breached Standard
Specification 5.14. Id. DOT’s employees had ministerial duties under Standard Specification 5.15

to inspect and remediate Spencer Quarries’” nonconformance. Id. at  42.

Spencer Quarries improperly performed work by over spraying tack coat, driving over the
tack coat, and redepositing it on the road, which violated the Standard Specifications Jd. at ¥ 16,
30, and 56. Spencer Quarries applied more tack than they could pave over and improperly
performed the work, See First Am. Compl. at f 30, 38. The state employees had the ministerial
duty to inspect the tack coat application for compliance with the specifications and ensure Spencer

Quarries followed the traffic control plan. /d. at ] 29-42.

13
APP. 096



In sum, Austin sufficientiy alleged DOT specifications that created ministertal duties on
behalf of Defendant employees, just as in Wulf. Thus, “accept[ing] the material allegations as true
and construfing] them in a light most favorable to the pleader,” dismissal is inappropriate. Total
Auctions & Real Estate, LLC'v. S. Dakota Dep't of Revenue & Regulation, 2016 S.D. 95, § 8, 888
N.W.2d 577, 580.

II. The statute of limitations that Defendant cited is inapplicable, and the three-
year statute of limitations applies.

Defendants cite to SDCL 21-32-2, which states, “Action on any claim on contract or tort
against the state shall be commenced within one year after same has arisen.” Then, Defendants
conclude Austin’s action against the state employees was untimely. The statute Defendants cited,
however, is part of an administrative process for claims against the state for which the state did
not appropriate funds. Austin’s claims are not subject to this statutory process because the state
watved immunity for tort claims arising from its employees’ ministerial acts, appropriated funds
for such claims, and consented to suit on such claims. As the Supreme Court noted, “When
sovereign immunity is waived, . . . the public entity may be sued in the same manner as a private
individual for injuries caused by the public entity's negligence to the extent the public entity
participates in a risk sharing pool or purchases liability insurance.” Maker v. City of Box Elder,
2019 S.D. 15, 1 8, 925 N.W.2d 482, 485 (emphasis added), SDCL Chapter 21-32 is inapplicable,

and the three-year statute of limitations for personal injury claims applies.

SDCL Chapter 21-32 is a statutory scheme that predates the PEPL fund and addresses
claims against the state for which the Legislature has not approjnriated funds. Interpreting this
chapter, the South Dakota Supreme Court stated, “Chapter 21-32 sets up an administrative
procedure for consideration of claims against the state in cases where no appropriation exists for

such claims. SDCL 21-32-3.” 4rcon Const. Co. v. S. Dakota Cement Plant, 349 N.W.2d 407, 412
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(S.D. 1984). Furthermore, “If an administrative commission finds the claim to be meritorious, then
the legislature can appropriate funds to settle the claim, as long as the claim was brought within

one year.” Id. (citing SDCL 21-32-7; 21-32-2)).

Claims outside the administrative process in SDCL Chapter 21-32 are not subject to its
procedural requirements. For example, in Arcon Const. Co. v. 5. Dakota Cement Plant, the South
Dakota Supreme Court held that the four-year statute of limitations, not the one-year statute in
SDCL 21-32-2, applied to a contract claim against a state entity. There, Arcon contracted with the
state cement plant for cement for two projects. Arcon Const. Co., 349 N.W.2d at 409. “Both
contracts called for the delivery of cement during construction year 1978.” Id. The cement plant
failed to deliver, however, and “Arcon was not able to work on the projects . ., .” Jd. Arcon sued
the cement plant “on April 17, 1980,” approximately two years after the breach. /d The cement

plant counterclaimed; the parties tried the case; and the jury awarded Arcon “$1,175,974.” Id.

The parties appealed, and one issue was whether the statute of limitations barred Arcon’s
suit. Cement plant argued SDCL 21-32-2’s one-year statute applied. The South Dakota Supreme
Court rejected this argument. The Court stated, “[When the legislature enacted the UCC it
expressly waived sovereign immunity for the cement plant whenever the cement plant enters into
contracts for the sale of goods.” Id., 349 N.W.2d at 410, Arcon’s claims were not subject to SDCL
21-32 because the cement plant waived its immunity and operated under the UCC. The Court
stated, “[T]his case involves the sale of goods, a subject dealt with under the provisions of the

UCC. Therefore, one must look to the UCC to find an appropriate statute of limitations.” Id.

Similarly, in our case, Austin’s claims are not subject to SDCL 21-32 because the state
waived its immunity and appropriated funds for claims like his by funding the PEPL. Austin’s

claim is a tort claim against state employees based on breaches of ministerial duties. The state

15
APP. 098



waived immunity for such claims to the extent of its participation in a risk sharing pool. SDCL 21-

32A-2 states

Except insofar as a public entity, including the state, participates in

a risk sharing pool or insurance is purchased pursuant to § 21-32A-

1, any employee, officer, or agent of the public entity, including the

state, while acting within the scope of his employment or agency,

whether such acts are ministerial or discretionary, is immune from

suit or liability for damages brought against him in either his

individual or official capacity.
SDCL § 21-32A-2. SDCL § 21-32A-1 states, “The waiver contained in . . . §§ 21-32A-2 .. . is
subject to the provisions of § 3-22-17.” SDCL § 3-22-17 states, “[S]uits against the state are
authorized only for a covered claim to the extent coverage is provided in the coverage document.”
Covered claims are defined as “a claim or civil action arising in tort from the operation of a motor
vehicle, a ministerial act, or another act for which coverage is provided under the PEPL coverage
document.” SDCL § 3-22-2. PEPL provides $1,000,000 in coverage for tort claims arising from
state employees’ breaches of ministerial duties. See Def.’s Brief at p.20 (Appendix A, Declarations
page).

In sum, Austin’s case is outside the administrative process in Chapter 21-32; thus, its
statute of limitations is inapplicable. Chapter 21-32 applies only to claims against the state for
which the state has not appropriated funds. Here, the state waived immunity for suits against its
employees based on ministerial duties to the extent of its participation in PEPL; it appropriated
funds to PEPL to pay “covered claims,” including those against state employees “arising in tort
form . . . a ministerial act . . ..” SDCL § 3-22-1; 3-22-2; 3-22-12 (establishing PEPL). And it
consented to suit on such claims under SDCL 3-22-17. Therefore, SDCL 21-32°s administrative

process is inapplicable. Just as in 4rcon Const. Co., where the cement plant waived its immunity

and consented to the UCC and its statute of limitations, here the state consented to suit as if it were
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a private individual. See Maher, 2019 S.D. 15, § 8, 925 N.W.2d at 485. The applicable statute of
limitations is three years, and Austin’s claims against the state’s employees are timely. See SDCL
§ 15-2-14(3).

Historically, this interpretation makes sense. SDCL 21-32-1; 21-32-2; and 21-32-3 were
passed in 1947. Since 1947, the legislature waived immunity for certain tort claims against state
employees. Thus, it passed the sovereign immunity waiver at SDCL 21-32A-2 in 1986 and
established the PEPL fund in 1987. See SDCL 3-22-1. Before the state passed the waiver at SDCL
21-32A-2, it enjoyed sovereign immunity, and the only way to bring claims was through the
administrative process in Chapter 21-32 and within its one-year time limit. After the legislature
waived immunity for certain claims (as discussed above) and insured its new-found liability with
the PEPL fund, it consented to suit in the same manner as a private individual. Maher v, 2019 S.D.
15, 9 8, 925 N.W.2d at 485 (“When sovereign immunity is waived, . . . the public entity may be
sued in the same manner as a private individual for injuries caused by the public entity's
negligence to the extent the public entity participates in a risk sharing pool or purchases liability
insurance.”) (emphasis added). In Arcon, the state waived the cement plant’s immunity, and it was,
therefore, subject to the UCC’s statue of limitations. Similarly, here, the legislature waived
immunity for claims like Austin’s—i.e. a state employee’s negligence based on a ministerial act.
Thus, the three-year statue applies.

Finally, by its own language, SDCL 21-32 applies only to claims against the “state” for
which no appropriation exists and not claims against the state’s employees. The Legislature could
have included claims against state employees in SDCL ch, 21-32 but did not. Instead, the
Legislature provided a remedy for claims against such employees as specified at SDCL ch. 21-

32A and SDCL ch. 3-22 (establishing PEPL). SDCL 3-22-2 separately defines “employee” and
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“state entity.” The definition of “State Entity” does not include employees, which suggests an

intent to preserve claims against individuals. Thus, even if the court determines SDCL 21-32-2

applies to this PEPL fund claim, the one-year statue applies only to the state, not its employees.
Conclusion

The Court should deny Defendants’ Motion to Dismiss for three reasons. First, the PEPL
exclusion Defendants cite to is inapplicable. Second, Austin sufficiently alleged that Defendants’
employees breached ministerial duties based on specific DOT specifications, Austin did not allege
duties based on general statutes, like in Hansen and Truman. Instead, Austin cited specific DOT
specifications, just like the plaintiffs in Wulf. Thus, Defendants are not entitled to sovereign
immunity.

Third, the one-year statute of limitations in SDCL 21-32-2 is inapplicable. It applies to an
administrative process for claims against the state for which the state has not appropriated funds.
Here, the state waived immunity for tort claims against state employees arising from ministerial
acts, appropriated funds for such claims, and authorized suits on such claims. Moreover, SDCL
21-32 predates the legislature’s waiver and establishment of PEPL and applies to unfunded claims
against the state, not its employees. Thus, the applicable statute of limitations is three years, and

Austin’s claims against the state’s employees are timely. See SDCL § 15-2-14(3).

18
APP. 101



Defendants have not shown “an insuperable bar to relief” that would entitle them to
dismissal; thus, this Court should deny their motion. Hernandez, 2016 S.D. 68, 115, 886 N.W.2d
at 345.

Dated this 4™ day of June 2020.

s/ Michael E Marlow
Michael F. Marlow
Christopher N. Leon
Marlow, Woodward & Huff, Prof. LL.C
200 West Third Street
P.O. Box 667
Yankton, SD 57078
Telephone: (605) 665-5009
Facsimile: (605) 665-4788
Email: mike@mwhlawyers.com; chris@mwhlawyers.com
Attorneys for Plaintiffs

CERTIFICATE OF SERVICE

This is to certify that on the 4" day of June 2020, a true and correct copy of the foregoing
Plaintiff’s Brief in Response to Defendants’ Motion to Dismiss was served via email upon the
following named attorneys;

Steven Oberg
Lynn, Jackson, Shultz & Lebrun, P.C.
110 N. Minnesota Ave., Suite 40

Sioux Falls, SD 57104-6475

(605) 332-5999

(605) 332-4249
SOberg(@iynnjackson.com

Attorney for Defendant Spencer Quarries
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Gary P. Thimsen
Alexis A, Warner
PO Box 5027
300 South Phiilips Avenue, Suite 300
Sioux Falls, SD 57117-5027
{605) 336-3890
(605) 339-3357
Gary.Thimsen@woodsfuller.com
Alexis, Warner@woodsfuller.com
Attorneys for State Defendants

/5/ Michael E. Marlow

Michael F. Marlow
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and

SOUTH DAKOTA DEPARTMENT OF
TRANSPORTATION; KENT GATES, as an employee of the
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PRELIMINARY STATEMENT

There are two separately paginated records in this single case. The
first includes pages 1 through 5413 of the chronological index. Citations to
these pages are designated in this brief with “R.” and the page number.
Beginning with the next chronological filing, the page numbers reset and the
final 679 pages of the record are numbered 1 through 679. Citations to these
pages are designated with “R2.” and the page number. Citations to the
Appendix to this brief are designated as “App.” and the page number. The
transcripts of the summary judgment hearing and other proceedings held
before the circuit court are included and paginated within the record and are

cited as “R.” or “R2.” and the page number.

JURISDICTIONAL STATEMENT

Appellee agrees that this Court has jurisdiction over this discretionary
appeal under SDCL 15-26A-3(6). (R2. 675-76).

REQUEST FOR ORAL ARGUMENT

Appellee respectfully requests the privilege of appearing for oral

argument before this Honorable Court.



II.

I11.

STATEMENT OF THE ISSUES

Do state employees, including SDDOT employees, owe
common law and statutory duties of care that may
subject them to individual liability for negligently
performed ministerial acts?

The lower court held they do.

e Kyllo v. Panzer, 535 N.W.2d 896 (S.D. 1995)
e Smith v. Greek, 328 N.W.2d 261 (S.D. 1982)
e State v. Ruth, 68 N.W. 189, 190 (S.D. 1896)

Does third-party beneficiary law bar McGee’s negligence
claims for violation of ministerial duties?

The lower held it does not.

e Sisney v. State, 2008 S.D. 71, 754 N.W.2d 639
e Knecht v. Evridge, 2020 S.D. 9, 940 N.W.2d 318
e SDCL 53-2-6

For purposes of the asserted defense of sovereign immunity,
did the mandatory policies adopted by the SDDOT in its
Standard Specifications, as well as the MUTCD and other
industry standards, establish ministerial or discretionary
duties under the particular facts of this case?

Applying this Court’s case law, including the traditional Restatement
factors, the lower court held the duties in question were ministerial in
nature and therefore not protected by sovereign immunity.

Wulf v. Senst, 2003 S.D. 105, 669 N.W.2d 135
King v. Landguth, 2007 S.D. 2, 726 N.W.2d 603
Truman v. Griese, 2009 S.D. 8, 762 N.W.2d 75
Sioux Falls Const. Co. v. City of Sioux Falls,
297 N.W.2d 454 (S.D. 1980)



STATEMENT OF THE CASE

Saturday morning, June 30, 2018, while driving north on Highway 45,
Austin McGee suddenly and unknowingly came upon a long section of
slippery tack coat that had been left on the road exposed to the traveling
public. He lost control of his pickup and suffered serious injuries including
permanent paraplegia. McGee’s injuries were caused by the failure of South
Dakota Department of Transportation employees to follow their ministerial
duties when they “ignore[d] the standards or policies established by DOT.”
Wulf v. Senst, 2003 S.D. 105, § 32, 669 N.W.2d 135, 147.

On October 2, 2018, McGee filed his original complaint in Brule
County Circuit Court, First Judicial Circuit, bringing a negligence claim
against Spencer Quarries, Inc., the contractor hired by the State for this
highway resurfacing project. (R. 2). In its answer, Spencer Quarries averred
that it “followed, conformed to, and complied with the design, specifications
and requirements of the State Department of Transportation in regard to the
application of tack coat, as observed, inspected, and approved by Department
engineers and inspectors.” (R. 13). Spencer Quarries admitted that “no
specific warning of any allegedly slick condition was given” and “that no

reduced speed sign existed[.]” (R. 13).1

1 McGee settled his claims against Spencer Quarries. (R2. 606). SDDOT
objected to the stipulation of dismissal and moved to file a crossclaim against
Spencer Quarries for indemnification of any judgment. (R2. 461-67, 608).



On January 27, 2020, McGee filed his first amended complaint,
alleging negligence claims against the SDDOT and three individual
employees, including Kent Gates and Kris Royalty. (R. 297). Their answer
asserted the affirmative defense of sovereign immunity. (R. 318).

Motion to Dismiss

On May 5, 2020, defendants brought a motion to dismiss. (R. 541).
SDDOT contended that it was protected by sovereign immunity because its
employees “were performing discretionary functions in their work on the
project.” (R, 547). SDDOT invoked this Court’s seven-factor test for
distinguishing ministerial from discretionary duties from the Restatement
(Second) of Torts applied in cases such as King v. Landguth, 2007 S.D. 2, 726
N.W.2d 603. (R. 548-49).

McGee responded that the employees had ministerial duties based on
specific Standard Specifications formally adopted by SDDOT, specific signage
requirements set out in the project plans, nationwide standards (the
MUTCD) incorporated in the Standard Specifications, mandatory training
required of state employees, and industry standards (including the Hot-Mix
Asphalt Paving Handbook). Thus, McGee contended Gates and Royalty were
not cloaked with sovereign immunity when violating those duties. (R. 729-
30). A hearing was held before the Honorable Bruce V. Anderson, Circuit

Court Judge, on June 11, 2020. (R. 1530).



On July 31, 2000, the court issued its decision denying the motion. A
revised version corrected an error that interchanged Defendants Gates and
Peppel. (R. 1591). The court held that Defendants Gates and Royalty were
performing ministerial duties. (R. 1607-10). Denial of the motion was
without prejudice to its arguments being renewed. (R. 1610). On October 2,
2020, the court entered its order. (R. 1613). This Court declined to grant
SDDOT’s petition for discretionary appeal. (R. 1820).

Motion for Summary Judgment

On December 29, 2020, defendants filed a motion for summary
judgment. (R. 2012). First, they reasserted an argument regarding the
PEPL Memorandum rejected at the dismissal stage. (R. 2019-20). Next, they
renewed their argument that the duties owed by Gates and Royalty were
discretionary. (R. 2021-25). Once again, defendants emphasized this Court’s
use of the Restatement factors “to determine if a state employee’s actions are
a discretionary, rather than ministerial, function[.]” (R. 2022-23, citing King,
2007 S.D. 2, 911, 726 N.W.2d at 697). Finally, they asserted a new argument
that “McGee’s claims against State Defendants’ [sic] are foreclosed under
third-party beneficiary law and A-G-E Corp. v. State, 2006 SD 66, 719
N.W.2d 780.” (R. 2025-29).

A hearing was held on March 11, 2021. (R2. 49). After a continuance
to complete discovery, the court denied the motion on January 24, 2022. (R2.

613-14). First, the court again rejected the State’s argument based on the



PEPL Memorandum. (R2. 622). Next, it held that Gates and Royalty were
performing ministerial functions and not entitled to sovereign immunity:

When applied to the facts of the present case Wulf is the most
applicable of the four primary cases at play. In Wulf the policy
required roadway sanding efforts to commence at 5:00 AM. The
policy did allow some discretion in the implementation as the
court noted. In this case Standard Specification §330 E provided
that tack application ahead of mat lay down shall be limited by
job condition and shall not exceed the amount estimated for the
current day’s operation unless ordered or allowed by the
engineer. Both standards set a certain and definite duty and
both allow some leeway or discretion in implementation.

The evidence in the present cases establishes that tack, whether
broken or unbroke, is a hazard to the traveling public. It
contains no sand, grit or aggregate materials to cause friction.

It can be extremely slippery when it is wet. Numerous industry
authorities and governmental agencies either strongly suggest
or prohibit the public from driving upon it. Many states do not
allow traffic to drive on exposed tack.

SDDOT makes the compelling argument that the decision on
how much tack can be sprayed on the roadway prior to paving
requires [an] estimation, and that this estimation requires the
application of engineering judgment. They further argue that
once this estimate is made many factors, beyond their control
such as weather conditions, equipment and plant breakdowns,
can impact if the tack will be covered by the end of the day[’]s
paving operations. SDDOT argues that because Royalty and
Gates were involved in this estimation process which requires
engineering judgment their function was discretionary.

McGee counters by noting that Standard Specification §330 E
was virtually ignored by both SDDOT employees and Spencer.
At the end of the day on Friday June 29t there was
approximately 1400 feet of tack left exposed. For the week there
was over 7,000 feet (over a mile) of exposed tack left exposed.
This averaged almost 1300 feet a day.

In addition, various witnesses have testified that estimating the
amount of tack to spray before paving is a relatively easy
calculation and is not a singular event as tack is resprayed



before the paver several times a day. Spencer employee
Feinster testified that, if desired, he could estimate tack spray
so as not to exceed 20 feet at the end of the day. There was
further evidence provided that overspray of tack coat was done
intentionally [t]o save time so there was broke tack available to
start paving the next morning. The court finds this to be
substantial and credible evidence after reading all of the
numerous depositions submitted in favor of and in response to
the motion.

McGee also argues that the Hot Mix Handbook, a reference
provided to SDDOT employees and contractors[’] employees who
complete the mandatory training course put on by SDDOT is the
bible for guidance on roadway asphalt projects. The Handbook
discourages driving on tack and suggests that if it cannot be
avoided that the contractor should significantly reduce speed in
the area, place proper warning signs, and cover the tack with
sand.

The MUTCD requires “fresh oil” signs to warn the public of the
existence of any roadway surface treatment. Tack i1s a roadway
surface treatment. Despite the defendants claiming in their
testimony that tack has enough friction to drive upon safely,
there 1s substantial credible evidence in the record to the
contrary.

(R2. 625-26). The court continued:

Even assuming that such estimation requires engineering
judgment, the overall purpose of the standard Specification at
issue is to reduce the public’s exposure to exposed tack that can
become extremely slippery when wet. The duty is much broader
than making an initial estimate. Spencer’s employee has
testified he can match tack to the asphalt mat to within 20 feet.

Despite this, excessive exposed tack was left on the roadway on
a regular basis and the specification was ignored. When it was
regularly ignored, other precautionary measures as suggested by
the Hot Mix Handbook were not followed. Consequently, even if
the estimate of the amount of tack calls for engineering
discretion, the evidence shows that discretion was rarely, if ever,
exercised by Gates or Royalty.



(R2. 627). After carefully applying each of this Court’s seven prescribed
Restatement factors, the court concluded:

This Court finds that the evidence produced by McGee is
credible and compelling. Employees of Spencer and SDDOT
ignored the specification requiring them to avoid leaving
exposed tack coat to the driving public, and that when they
could not avoid it they failed to take precautionary measures to
reduce speed or warn the public of the hazard in the area of
exposed tack coat. This Court determines that Royalty and
Gates[’s] duties in this regard were binding upon them as the
Standard Specification were to be followed and they were
prohibited from waiving them or giving contrary instructions.
The Court funds that their duties were ministerial.

(R2. 629). Finally, the court rejected the argument based on third-party
beneficiary law:

The law 1s clear in South Dakota that an injured party may
recover from the State if there is a negligent breach of a
ministerial duty. ... McGee has filed a tort claim based upon
negligence. The duties breached can arise in various different
forms. Those forms may include industrial customs and
practices, state regulations or policies on point, or the common
law. The Standard Specifications at play here are initially
drafted by a spec engineer working for SDDOT and then are
submitted to a spec committee before being included into final
binding form. They are later adopted by the state agency
(SDDOT) and for many years these specifications have been
material component parts [of] all state highway resurfacing
contracts. They are mandatory and cannot be waived or altered
by highway inspectors. They create duties, some to protect the
safety of the traveling public.

McGee’s action is not to claim he is entitled to benefits of a state
SDDOT contract with Spencer. His claim is to recover for
injuries sustained by the breach of a ministerial duty created by
those Standard Specifications. The holdings in A-[G-E] and
Sisney are not applicable to this case.



(R2. 630). On January 25, 2022, the lower court entered its order denying
summary judgment. (R2.631).

This appeal followed.

STATEMENT OF THE FACTS

In October 2017, the SDDOT began soliciting bids to resurface parts of
Highway 45 between Platte and Interstate 90. (R. 2031, 2040). The bid
package included the contract plans and SDDOT Standard Specifications for
Roads and Bridges (2015) and later amendments (“Standard Specifications”)
incorporated into every such contract. (R. 2031, 2040).2 SDDOT awarded the
project to Spencer Quarries. (R, 2032, 2040). It assigned SDDOT employees
Kent Gates as Project Engineer and Kris Royalty as road technician
responsible for inspections. (R. 2033-34, 2041). Spencer Quarries began the
resurfacing in May 2018. (R. 2034, 2041).

Public Safety Basis for Ministerial Duties

Tack coat, also known as liquid asphalt or fresh oil, 1s a mixture of
water and asphalt binder used in highway resurfacing to adhere layers of hot
mix asphalt (HMA) together. (R. 374, 2992, 4911, 1581 — “A tack coat is an
emulsion of water and an asphaltic tar-like material. It is used to bond
successive layers or ‘lifts’ of asphalt pavement”). This material is sprayed as

a surface treatment and then, after it is set or cured, the hot mix asphalt or

2 The complete Standard Specifications and relevant amendments may be
found at R. 4730-5365, 5397-98, 354-55.



actual pavement surface of the highway is placed on top. (R. 374, 4912-13).

Most states do not allow highway traffic on exposed tack coat before
HMA is placed. (R. 351, 376-77, 467-68). This is because scientific studies
confirm exposed tack coat significantly—and dangerously—reduces friction
and tack coat is sprayed with the intention that public traffic will not drive
onit. (R.350-51, 376, 483-84, 1581, 2992-93, 3673 p.32-33, 3848, 3853-59).

The SDDOT clearly was aware of this extreme hazard. SDDOT
personnel reported in a national study on this problem that tack coat is
“extremely slippery when rained on.” (R. 351, 376-77, 467, 483-84, 3848).

Industry standards set by the Hot-Mix Handbook, an authoritative
manual akin to the MUTCD and also issued by the Federal Highway
Administration (FHA),3 provide that:

If the overlay is to be constructed under traffic, the tack coat is

normally placed only a short distance in front of the paver—

within the lane closure and far enough ahead for the tack to set

properly before the HMA is laid on top of it. Traffic is kept off
the tack coat at all times.

If equipment problems (plant or paver breakdowns) prevent tack
coat material that has been applied from the distributor from
being paved over before traffic must use the roadway, it is
suggested that posted speed limits on that section of roadway be
significantly reduced until the overlay operation can take place.
It is not good practice to place the tack coat one day, permit
traffic to run over the tack coat for a period of time, and then

3 The Hot-Mix Asphalt Paving Handbook is issued collectively by the
American Ass’n of State Highway and Transportation Officials, Federal
Aviation Administration, Federal Highway Administration, National Asphalt
Pavement Ass’n, U.S. Army Corps of Engineers, American Public Works
Ass’n, and National Ass’n of County Engineers. (R. 464, 3847).

-10 -



place the overlay at a later date.

Depending on the amount of residual asphalt cement on the

pavement surface and environmental conditions, the level of

friction available for traffic at the pavement surface may be

greatly reduced by the presence of the tack coat material.

(R. 351-52, 376, 464-66, 3847). The Hot-Mix Handbook concludes:

Tack coat should not be left exposed to traffic. If doing so is

necessary, proper precautions, such as reducing the posted

speed limit on the roadway and sanding the surface, should be

taken.

(R. 351-52, 376). Here, it is undisputed that when highway traffic was
driving on the exposed tack coat the speed limit remained at 65 mph. (R. 13).

The specific tack coating procedures in the Hot-Mix Handbook “were
cited in the hot mix asphalt certification training required by the SD
Department of Transportation.” (R. 3847). The Handbook also was provided
to each person receiving the mandatory certification training, including Gates
and Royalty. (R. 3847).

Additional FHA publications and industry manuals agree traffic
should be kept off exposed tack at all times and warn: “No more tack coat
should be applied on an area than can be covered by the same day’s
operations.” (R. 352, 377-78, 466-69, 484 — “tack coat surfaces should be
paved over on the same day and an exposed tack coated surface should not be
re-opened to traffic at the end of the workday”).

Tack coat is sprayed in increments throughout the day as work

progresses. (R. 3971 p.27). Estimating how much tack to spray so that HMA

211 -



can be overlaid that day is a matter of simple math and observation. (R.
3848). As the Spencer Quarries employee who sprayed the tack on this
project testified:

A: I just try and determine that myself. I got it down to
where I can stop within about 20 feet, less than that. The
last truck is pulling out there, I watch them throughout
the day, I know roughly about how many feet a truck
goes. If you got one truck coming yet, okay, I can — I can
spray half a block, shut it down and almost end up right
there at that — on that spot at the end of the night.

Q: So you’re saying you can — you can spray within 20 feet of
where the pavement is going to end?

A: Yep, or we're going to stop for the night.

(R. 3813 p.12-13). As Defendant Royalty admitted: “It’s easy to figure out.”
(R. 3764 p.65).

In addition, tack coat that is not set (uncured) is sticky, will pick up on
the tires of construction vehicles, and be deposited on the road surface,
further reducing texture depth and friction. (R. 350, 374-75, 377-78). Thus,
“[a]fter spraying the tack coat, enough time must be allowed for complete
breaking to occur before the overlay is placed. Traffic should be kept off the
tacked area. If that is not possible, the vehicle speeds should be kept below
20 mph.” (R. 352).

Ministerial Duties of SDDOT Employees

To meet its responsibilities to the public on highways undergoing

resurfacing or repairs, SDDOT has developed and formally adopted

mandatory requirements in its Standard Specifications for Roads and Bridges

-12 -



(2015) (as amended) that are incorporated into every contract it bids. (R.
353-54, 357, 361-62, 379, 469-70, 477-83). Standard Specifications 4.5, 5.9,
5.10, 5.11, 5.14 and 5.15 mandated that it was the specific responsibility of
SDDOT employees Gates and Royalty, as engineer and inspector, to ensure
compliance with each of its requirements, including the incorporated MUTCD
provisions. (R. 353-56, 361-62, 492-93, 2990-92, 3053 p.84, 4008-09 p.17-19,
4765, 4774-77).
1. Duties for Tack and Asphalt Resurfacing
As amended by supplemental specifications in June 2016, and April
2018, Section 320 of the Standard Specifications imposes the following for
spraying tack coat:
320.3 CONSTRUCTION REQUIREMENTS
G. Tacking, Spreading, and Compacting: The surface,
including all vertical contact faces, on which the asphalt
concrete 1s to be placed, shall be tacked in accordance
with Section 330. The tack coat shall be allowed to break
(turn from brown to black) and shall be allowed a cure

period, as determined by the Engineer, prior to asphalt
concrete placement.

(R. 4872, 353-55, 379, 480) (emphasis supplied). Section 330, entitled “Prime,
Tack, Fog Seal, and Flush Seal,” specifically mandates the following:

330.3 Construction Requirements
E. Application of Asphalt:

Tack application ahead of mat laydown shall be limited by job

-183 -



conditions and shall not exceed the amount estimated for the
current day’s operation unless ordered or allowed by the

Engineer.

(R. 4913, 354, 379, 481-82, 3848) (emphasis supplied). This express policy
limits tack coat to the amount that can be covered by asphalt that same day.
(R. 4913). SDDOT admitted it has never intentionally ordered or allowed any
tack coat overspray on any project. (R. 4247-48, Answers 63, 64, 65).

Again, it was the responsibility of Gates and Royalty, as SDDOT’s
project engineer and technician/inspector, to ensure compliance with its
mandatory specifications. (R. 355-56, 361-62, 492-93, 3053 p.84).
Unfortunately, they simply ignored or did not pay any attention to this
requirement, and their inattention routinely resulted in hundreds, and
sometimes thousands, more feet of tack sprayed each day than could possibly
be covered. (R. 2993-95, 3759 p.43, 3813 p.12, 3969 p.20, 4008 p.14, 4013
p.36). As Gates admitted: “It’s not something I — to be honest, I don’t keep
that close of a watch on it.” (R. 3676 p.43-44).

Additionally, Standard Specifications Section 320.3 G (as amended in
2018) required that the “[t]he tack coat shall be allowed to break (turn from
brown to black) and shall be allowed a cure period, as determined by the
Engineer, prior to asphalt concrete placement.” This cure period prevents the
tack coat from being picked up by the tires of construction equipment and
then deposited on the road surface. (R. 4872, 354). Whether tack coat is set

or cured so that construction trucks may drive on it is a simple matter of
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viewing or touching it; however, Gates and Royalty also failed to ensure
compliance with this mandatory specification. (R. 353-54, 379, 480, 3947
p.34-36).

Spencer Quarries personnel testified globs or splotches of tack coat
were picked up and deposited by construction trucks on the roadway in the
immediate vicinity of the crash. (R. 4126 p.60-61, 4178-79 p. 137-39). Photos
taken the day after the crash documented many such globs. (R. 359).
According to Engineer Harold Paul, an expert in HMA and tack coat, the
procedures resulting in the tack coat globs violated the Standard
Specifications, Hot Mix Handbook, and industry standards. (R. 362).

2. Duties regarding warning signs

In addition, Section Seven entitled “Legal Relations and Responsibility
to the Public” of the Standard Specifications mandates adherence to the
MUTCD for warning signs:

7.10 BARRICADES AND WARNING SIGNS — The

Contractor will provide, erect, and maintain necessary

barricades, suitable and sufficient lights, danger signals, signs,

and traffic control devices and take all necessary precautions to

protect the work and safety of the public. The Contractor will

provide barricades on highways closed to traffic, will illuminate

obstructions during hours of darkness, and will provide warning
signs to control and direct traffic.

Barricades, warning signs, lights, temporary signals, and other
protective devices must conform to the current edition of the

Federal Manual on Uniform Traffic Control Devices (MUTCD)
at the time of letting, and the details shown in the plans.

(R. 4787-88, 353, 469-70, 477-80) (emphasis supplied). Section 330, entitled
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“Prime, Tack, Fog Seal, and Flush Seal,” requires the following regarding
temporary signage:
330.3 CONSTRUCTION REQUIREMENTS
G. Temporary Traffic Control: ... Temporary Traffic
Control shall conform to Section 634.
(R. 4914, 354, 478). Thus, “[t]he provisions in Section 634 were applicable to
the repaving project in progress on South Dakota Highway 45 at the time of
the traffic crash.” (R. 478). Section 634 (Temporary Traffic Control) provides:
634.1 DESCRIPTION
This work consists of furnishing, installing, and maintaining
required temporary traffic control devices in accordance with the

current edition of the Federal Manual on Uniform Traffic
Control Devices MUTCD).

634.3 CONSTRUCTION REQUIREMENTS

A. General: The Contractor shall furnish, install,
and maintain required traffic control devices and
pavement marking material.

H. Traffic Control Signs: Traffic control signs shall
conform to Part 6 of the MUTCD and as specified in

the plans.

(R. 5182-83, 5186, 471-72, 479-80) (emphasis supplied).

Regarding the signage requirements in Sections 330G and 643.3 of the
SDDOT Standard Specifications, SDDOT Plate No. 634.23 incorporated into
the Highway 45 project plans required that:

For tack and/or flush seal operations, when flaggers are not
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being used, the FRESH OIL sign (W21-2) shall be displayed in
advance of the liquid asphalt areas.

(R. 1220, 356-57, 2996; App. 122) (emphasis supplied). “The code, W21-2,
comes from the Manual of Uniform Traffic Control Devices MUTCD).” (R.
357). Thus, “[t]he project’s plan sheet 30 called for Fresh Oil signs during the
tack coat operations,” (R. 356), and SDDOT Standard Specifications
mandated that signage conform both to the plans and MUTCD. (R. 5186).
MUTCD W21-2 Fresh Oil signs were available at the job site but not used
where Austin encountered the exposed tack on Highway 45. (R. 360, 491-92).

This mandatory requirement in the project plans corresponds to
Section 6F.34 FRESH OIL (TAR) Sign (W21-2), located on page 593 of the
MUTCD,4 which states:

The FRESH OIL (TAR) (W21-2) sign (see Figure 6F-4) should be
used to warn road users of the surface treatment.

(R. 357, 476, 3150 p.24-25; App. 130-32). Where McGee lost control, there
was both exposed tack coat surface treatment and globs of tack coat picked
up by construction vehicles and deposited on the road surface. (R. 361-62).

June 29-30, 2018
Violations of ministerial duties and resulting injuries

On June 29, 2018, at least 1,400 feet of sprayed tack coating was left

exposed on Highway 45 when work ceased for the day. This was done even

4 See also pages 580 and 590 of the MUTCD depicting the FRESH OIL (TAR)
(W21-2) sign. The complete MUTCD 2009 Edition with 2012 revisions is
found at: https:/muted.fhwa.dot.gov/pdfs/2009r1r2/mutcd2009r1r2edition.pdf
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though SDDOT knew the tack coat was not going to be covered with hot mix
asphalt until several days later, after the Independence Day holiday. (R.
357). That clearly violated SDDOT Standard Specifications, the Highway 45
project plans, the MUTCD, the Hot-Mix Handbook, and industry standards
and practices. (R. 360, 3111 p.26-27, 3116 p.46, 3676 p.44).

As the inspector, Royalty was supposed to determine whether the
contractor was following the specifications regarding application of tack coat.
(R. 3752 p.14). The contractor on this project, however, routinely sprayed
tack coat far beyond what could be covered for the day. (R. 3115 p.43-44,
3759, 3676 p.43-44, 4008 p.14). As summarized by one of the experts:

[TThere was no reason for the SDDOT to order or allow any tack

coat application beyond what could be covered that day. The

spray of tack coat beyond what could be covered that day was

simply for the contractor’s convenience and contrary to the

specifications. Even if it was permissible under the SDDOT’s

specifications, in this case, it was totally unnecessary, as the

paving was being moved to the northern end of the project.

There is also no evidence the SDDOT ordered the overspray.

The SDDOT specifications required it to inspect and identify

this hazard. Once identified, SDDOT personnel were required

to notify the contractor or remediate the hazard.

(R. 360). Unfortunately, Gates and Royalty just did not pay attention to the
mandatory specifications. (R. 2993-95, 3676 p.43-44, 3759 p.43, 3813 p.12,
3969 p.20, 4008 p.14). As Gates testified:

Q: If I understand correctly from your prior testimony, you

never paid attention to how much tack coat was left at the

end of the day; is that correct? That’s page 20.

A: That’s usually — because I'm not on the project usually at
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the end of the day. I guess, it never really was an issue so-

Q: And that’s the same thing with Mr. Gates or Mr. Royalty,

he didn’t pay attention because it was never an issue, as
far as you know?

A: As far as I know, yes.

(R. 4013 p.36, 3753 p.18-20).

There is additional evidence Gates ignored the mandatory
specifications regarding tack coat application. SDDOT has a standard
“QC/QA Project Inspection Report” listing the specifications to be monitored
by SDDOT. The third designated item is “amount of tack ahead of paver.”
(R. 4007 p.10, 4266). For a contemporaneous resurfacing project with
Spencer Quarries on Highway 44, Gates chose not to monitor or discuss tack
coat with Spencer Quarries and simply marked it “N/A” or not applicable. (R.
4007 p.10-11, 4266; App. 123). For the Highway 45 project at issue, SDDOT
did not have the meeting with Spencer Quarries or complete the report for
the project where the crash occurred. (R. 4007 p.10-12).

In addition, the SDDOT Standard Specifications, MUTCD, and project
plans all required Fresh Oil signs warning road users of the exposed tack
coat until the tack coat operation on that stretch of highway was completed.
(R. 357, 360). The tack coat operation was not complete until July 9, 2018
when it finally was covered. (R. 357). The required MUTCD W21-2 signs,
however, were never put up. (R. 360, 491-92).

After work ended on Friday, June 29, 2018, as forecasted, the rain
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began to come. (R. 360, 379).

At about 9:30 a.m. the next morning, June 30, 2018, Austin McGee was
driving with his brother north of Platte on Highway 45. (R. 458-59, 2034).
The road was wet and it was drizzling. He suddenly came upon a 1,400-foot
section of exposed tack coat. (R. 458-64, 493-95). There was no sign warning
of the fresh oil and no way of recognizing the hazard on the wet road surface.
As detailed by an expert who studied the traction and friction of tack coat:

The result of these studies shows that McGee, who easily

traversed non coated pavement on the morning of June 30, 2018,

suddenly and unexpectedly encountered coated pavement. The

surface instantly changed from a normal roadway surface to a

surface with the traction of packed snow, with a coefficient

friction of about 0.11 to 0.13.

(R. 1582). As he encountered the tack coating, McGee lost control of his Ford
F-250, which left the road and rolled. (R. 458-59, 2034).

McGee has introduced substantial evidence tending to prove that the
violation of these ministerial duties by SDDOT employees resulted in the
dangerous conditions that caused the crash. (R. 353-62, 380-81, 469-70, 477-
83, 488, 1586). As one of the experts summarized the evidence:

The SDDOT personnel on the project were responsible to inspect

and make sure the contractor proceeded according to the

specifications and plans. SDDOT was also responsible for

ensuring this contractor followed specifications, plans, and

industry customs and practice.

SDDOT’s Specification Section 320.3 states that the tack coat

shall be allowed a cure period, as determined by the Engineer,

prior to asphalt concrete placement. This apparently was not

followed as demonstrated by the “Splotches” longitudinally and
transversely on the tacked section. This excess material should
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have been removed by the contractor or required to be removed
by the SDDOT.

There was no need to spray more tack coat tha[n] could be
covered with hot mix on a Friday afternoon, especially 1400 feet,
knowing that the paving operation would not return to this area
for several days. This clearly violates the specifications and
should have been addressed by SDDOT. There is no evidence
that SDDOT ordered or gave permission for this action.

By section 643.3, E, the contractor was responsible for all
signing on the project. SDDOT personnel were responsible to
hold the contractor to this specification.

Since the tack coat operation was not complete at the time of the

crash, a Fresh Oil sign was required in advance of the tack

coated surface.

Based on the materials reviewed and evaluated, there was a loss

of friction due to the application of tack coat material which

presented a slippery condition, exacerbated by rain. This

condition was not mitigated by known methods within the

industry and specifications and plans applicable to this project,

that were required to be followed by both the contractor and the

SDDOT personnel.

(R. 361-62).

Although it denied making any changes in the use of Fresh Oil signs
after Austin’s crash, it was discovered recently that SDDOT authorized or
required at least two different contractors on identical highway resurfacing
projects to use the MUTCD W21-2 “Fresh Oil” signs to warn the public when
uncovered tack coat is present. (R. 3848, 4705-06, 5369; App. 92-93).

ARGUMENT

I. THE ORDER DENYING SUMMARY JUDGMENT SHOULD BE
AFFIRMED.

A. State employees, including SDDOT employees, owe a
common law duty of care, codified by SDCL 20-9-1 and 21-
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1-1, and may be subject to individual tort liability where
not protected by sovereign immunity, as when they
violate ministerial duties.

Defendants first argue that summary judgment should have been
granted because “a public entity’s duty regarding the maintenance of a
highway is defined by statute, and neither the court nor McGee identified an
applicable statutory duty on which to premise a negligence claim.” (Brief at
11-15). This is a new argument made for the first time on appeal that is
usually waived under this Court’s procedural rules. See Paweltski v.
Pauweltski, 2021 S.D. 52, Y40, 964 N.W.2d 756, 768. Although based on Hohm
v. City of Rapid City, 2008 S.D. 65, 753 N.W.2d 895 and Dohrman v.
Lawrence County, 143 N.W.2d 865 (S.D. 1966), defendants did not make this
claim or cite to either decision in their summary judgment briefing or oral
argument below. Even so, the argument misapprehends the issues in this
case and should be rejected.

In Hohm, 2008 S.D. 65, 919-20, 7563 N.W.2d at 905, this Court issued
a prospective ruling that the duties of municipalities regarding construction
and maintenance of streets are governed solely by statute.> Hohm was
drawn in large part from Dohrman, 143 N.W.2d at 866, which held that “[a]t

common law no right of action existed against a county for recovery of

damages resulting from a defective highway or bridge and the source of

5 This principle set forth in Hohm is no longer prospective. See Godbe v. City
of Rapid City, 2022 S.D. 1, 422, 969 N.W.2d 208, 213 (“There is no common
law right of action against the City with regard to streets or highways”).
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liability in this state for damages of this character is statutory,” and that the
Legislature “impliedly eliminated common law negligence in keeping and
maintaining county roads as the bas[is] for a cause of action against
Lawrence County.” Id. at 868 (emphasis supplied). As a result, this Court
held “[t]he county’s liability must be determined from the standard of conduct
1mposed by the statute and not the standard of a reasonably prudent person.”
Id. at 867 (emphasis supplied).

In Dohrman, however, this Court also recognized the traditional
distinction between the scope of liability of a governmental entity and the
individual liability of government employees:

The highway superintendent of Lawrence County is a public

officer appointed by the board of county commissioners. ... The

complaint does not attempt to allege facts tending to show

individual or personal negligence on his part. He is made a

defendant only in his official capacity as county highway

superintendent. His liability, therefore, is subject to the same

statutory limitation as that of Lawrence County.
Id. (emphasis supplied). This case presents the opposite scenario. Similar to
cases such as Smith v. Greek, Kyllo v. Panzer, and Wulf v. Senst—all
involving negligence claims against individual SDDOT employees—McGee’s
complaint does expressly allege facts showing individual negligence on the
part of SDDOT employees Gates and Royalty and alleges they personally
violated ministerial duties imposed by SDDOT Standard Specifications and

the MUTCD that caused his injuries. (R. 307-11).

Moreover, cases such as Hohm, Dohrman, and Godbe, all the way back
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to Bailey v. Lawrence County, 59 N.W. 219, 220 (S.D. 1894), dealt with
statutory liability of a public entity for injuries resulting from damaged or
defective roads and highways. In contrast, the present case involves
negligent acts and omissions committed by specific individuals in violation of
their ministerial duties in the course of an operational activity, limited in
duration, that of resurfacing a highway. The situations are not the same
and, under this Court’s precedent, not governed by the same standards. The
latter 1s akin to cases involving ministerial duties of employees tracing back
to State v. Ruth, 68 N.W. 189, 190 (S.D. 1896).

Under the law of negligence, “the ‘duty owed by the defendant to the
plaintiff ... requires the defendant to conform to a certain standard of conduct
in order to protect the plaintiff against unreasonable risks[.]” Sheard v.
Hattum, 2021 S.D. 55, 925, 965 N.W.2d 134, 142. As this Court has
recognized, the principle that public employees owe the same duties of care
for which they may be answerable in courts predates the South Dakota
Constitution and our nation itself. See Kyllo v. Panzer, 535 N.W.2d 896, 898
& n.2-3 (S.D. 1995); R.2d of Torts, § 895D cmt. a. Thus, “[a]n injured person’s
right to sue the negligent employee of an immune public entity derives from
the common law, and we will not lightly infer a legislative abrogation of that
right absent a clear expression of intent.” Kyllo, 535 N.W.2d at 898 (quoting
Kristensen v. Jones, 575 P.2d 854, 855 (Colo. 1978)).

This Court further has recognized that “[t]he right to sue and recover
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for others’ negligence existed at the time of the adoption of the South Dakota
Constitution.” Kyllo, 535 N.W.2d at 899, 903. SDCL 20-9-1, enacted as part
of the 1877 Dakota Territorial Code, provides that “Every person is
responsible for injury to the person, property, or rights or another caused by
his willful acts or caused by his want of ordinary care or skill, subject in the
latter cases to the defense of contributory negligence.” Id. at 899. SDCL 21-
1-1, also enacted in 1877, further provides that “Every person who suffers
detriment from the unlawful act or omission of another may recover from the
person in fault a compensation therefor in money, which is called damages.
Detriment is a loss or harm suffered in person or property.” Id. “This rule of
law that public employee is liable for negligently performed ministerial acts
was first recognized in State v. Ruth, seven years after the adoption of the
South Dakota Constitution.” Id. (citing Ruth, 68 N.W. at 190).

Over more than a century of ensuing jurisprudence, this Court has
affirmed that public employees have the same common law duties regarding
negligence as other persons and, further, that the affirmative defense of
sovereign immunity does not protect state or public employees from tort
Liability for their negligent violation of ministerial duties. This is “the rule of
Gasper, Bego, Leir, Kruger, Sioux Falls Constr. Co. and Ruth that sovereign
immunity cannot constitutionally shield state employees performing
ministerial acts from liability for negligence[.]” Ritter v. Johnson, 465 N.W.2d

196, 198 n.3 (S.D. 1991) (emphasis supplied). See also Sioux Falls Const. Co.
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v. City of Sioux Falls, 297 N.W.2d 454, 458-59 (S.D. 1980); National Bank of
South Dakota v. Leir, 325 N.W.2d 845, 848 (S.D. 1982); Kruger v. Wilson, 325
N.W.2d 851, 854 (S.D. 1982); Bego v. Gordon, 407 N.W.2d 801, 806 (S.D.
1987); Ritter, 465 N.W.2d at 198; Gasper v. Freidel, 450 N.W.2d 226, 234 n.1
(S.D. 1990); Wilson v. Hogan, 473 N.W.2d 492, 495 (S.D. 1991); Kyllo, 535
N.W.2d at 903; King v. Landguth, 2007 S.D. 2, Y14, 726 N.W.2d 603, 608;
Sisney v. Reisch, 2008 S.D. 72, 112, 754 N.W.2d 813, 819; Truman v. Griese,
2009 S.D. 8, 920, 762 N.W.2d 75, 82; Adrian v. Vonk, 2011 S.D. 84, Y12, 807
N.W.2d 119, 123 (“A waiver is not necessary, however, if the aggrieved party
can establish that the acts complained of are ministerial rather than
discretionary”).

In Kyllo, this Court recognized that SDDOT employee James Bland
could be subject to individual tort liability for injuries caused by his operation
of a SDDOT snowplow “contrary to State Department of Transportation
policy.” Id. at 897. In two cases consolidated for appeal, the lower courts
independently held that SDCL 21-32-17 and 21-32A-2, purporting to broaden
sovereign immunity to all state employees even when performing ministerial
functions, violated the South Dakota Constitution. This Court agreed and
unanimously affirmed denial of the SDDOT employees’ motion for summary

judgment. See id. at 899-900.6 Although Judge Anderson’s decision centered

6 One of the circuit judges whose decision was affirmed was the Honorable
Steven L. Zinter.
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on Kyllo, SDDOT’s opening brief declines to address that seminal case.

In Smith v. Greek, 328 N.W.2d 261, 262 (S.D. 1982), similarly, Justice
Wollman, writing for this Court, reviewed a grant of summary judgment in
favor of SDDOT employees Henry Greek, Norman Konechne, and Earl Glodt
assigned to a resurfacing project in Sully County undertaken by a private
contractor, Reynolds Construction. In addition to a negligence claim for his
injuries against private parties,

Plaintiff alleged that defendants Greek, Konechne and Glodt,
who were at the time, respectively, the district engineer,
resident engineer, and project engineer, for the South Dakota
Department of Transportation, Division of Highways, were
negligent in that they did not properly instruct and supervise
Reynolds Construction Company regarding proper safety
measures and precautions, including the erection and
maintenance of adequate warning signs and other danger
signals, maintenance of adequate flagmen and other traffic
control devices, and restrictions on two-way traffic on the project
In question.

Plaintiff also alleges negligence regarding the failure of the
engineers to insure the proper safety precautions were taken to
protect plaintiff and the traveling public, including the alleged
failure of these defendants to require Reynolds Construction
Company to comply with the safety provisions of the contraction
contract and with the South Dakota Department of Highways
Manual on Uniform Traffic Control Devices for Streets and
Highways.

Id. This Court reversed summary judgment granted in favor of the SDDOT

employees on Smith’s negligence claims for reconsideration in light of cases

holding that “whether immunity extends to a state employee sued in an

individual capacity depends on the function performed by that employee—

discretionary or ministerial.” Id. at 263. Although the facts are strikingly
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similar—just substitute “Gates and Royalty” as the SDDOT employees and
“Spencer Quarries” for the contractor in the passage above—Smith v. Greek
also makes no appearance in SDDOT’s opening brief.

In any event, there is no merit to the contention that the defendants
owed no legal duty to Austin. The circuit court correctly held that one whose
Injuries are caused by a state employee’s breach—either by ignorance or
inattention—of a ministerial duty may recover against the employee. Should
this Court elect to carve out some sort of blanket “highway construction and
maintenance” exception to this long and well-established line of
jurisprudence, however, McGee respectfully suggests any such fundamental
change in the liability of state employees performing ministerial duties be
prospective only, for the same reasons expressed by this Court in Hohm, 2008
S.D. 65, 4921-23, 753 N.W.2d at 906-07, and not applied to eliminate his
claims in this case.

B. SDDOT and the individual defendants owed statutory
duties under SDCL 31-28-6 and 11.

Even if one were to accept defendants’ new and incorrect argument
that only a highway statute can impose any legal duty on SDDOT or its
individual employees, SDCL 31-28-6 imposes that legal duty:

The public board or officer whose duty it is to repair or maintain
any public highway shall erect and maintain at points in
conformity with standard uniform traffic control practices on
each side of any sharp turn, blind crossing, or other point of
danger on such highway, ... a substantial and conspicuous
warning sign. The sign shall be on the right-hand side of the
highway approaching such point of danger. Failure to comply
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with the provisions of this section is a Class 1 misdemeanor.

SDCL 31-28-6. “Standard uniform control practices,” of course, refers to the
MUTCD. See Stensland v. Harding Cty, 2015 S.D. 91, 994-7, 872 N.W.2d 92,
94; Truman, 2009 S.D. 8, 9925-26, 762 N.W.2d at 82; Bickner v. Raymond
Township, 2008 S.D. 27, 946-14, 747 N.W.2d 668, 670-72; Fritz v. Howard
Township, 1997 S.D. 122, 913-17, 570 N.W.2d 240, 243-44.

Further, SDCL 31-28-11 provides: “On any street or road constructed
with federal aid, the location, form, character or informational regulatory
warning signs, curb and pavement, or other markings and traffic signals,
shall conform to uniform national signing standards.” The project here
involved a federal aid highway contract. (R. 2088-2106).

Although McGee’s amended complaint does not cite to SDCL 31-28-6 or
11, those statutes clearly are encompassed by its allegations that SDDOT,
Gates, and Royalty owed a duty to ensure use of “Fresh Oil” temporary traffic
control warning signs required by the specifications, plans, and standards to
warn the public of the dangers of traveling on the exposed liquid asphalt
surface treatment. (R. 297-311, 9 23-42, 61-69, 74-75, 80-83).

McGee argued and introduced evidence below that the W21-2 Fresh
Oil signs were prescribed by MUTCD Section 6F.34 FRESH OIL (TAR) Sign
(W21-2), which states:

The FRESH OIL (TAR) (W21-2) sign (see Figure 6F-4) should be
used to warn road users of the surface treatment.

(MUTCD pp.580, 590, 593; R. 357, 361-62, 476, 3150 p.24-25). The project
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plans required use of Fresh Oil signs and they now actually are used on
resurfacing projects to warn of exposed tack coat. (R. 3848, 4705-06, 5369).

Those allegations and the evidence supporting them distinguish the
present circumstances from cases like Truman because, unlike the plaintiffs
there, McGee has identified specific MUTCD provisions, combined with the
specifications and plan sheets, which required the W21-2 Fresh Oil signs,
rendering the duty to comply ministerial in nature. See Truman, 2009 S.D.
8, 14, 762 N.W.2d at 84; Bickner, 2008 S.D. 27, 914, 747 N.W.2d at 672
(“Bickner cites no provision in the MUTCD that specifically requires a
township to erect a warning sign in these circumstances”).

In addition to the common law duties, then, the defendants, including
SDDOT, owed a ministerial duty under SDCL 31-28-6 and 11 to erect and
maintain the MUTCD W21-2 Fresh Oil warning signs where tack coat
surface treatment was over-sprayed and left exposed to the traveling public.

C. McGee is not seeking damages as a “third-party

beneficiary” of the SDDOT’s contract with Spencer
Quarries.

The defendants also argue they should have been granted summary
judgment on the basis of third-party beneficiary law. The right to enforce a
contract as a third-party beneficiary is governed by SDCL 53-2-6. In making
this argument below, defendants primarily relied on A-G-E- Corp. v. State,
2006 S.D. 66, 719 N.W.2d 780, a decision not cited in their opening brief.

On appeal, they continue to rely on Sisney v. State, 2008 S.D. 71, 754
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N.W.2d 639, in which held that a prisoner was not a third-party beneficiary
of a contract to provide prison food services and thus lacked standing to
enforce the contract. “Because Sisney did not have standing to sue under this
public contract, and because all of Sisney’s claims are dependent on upon his
right to sue for breach of contract, we need not discuss the issue of
immunity.” Id. 15. As the lower court recognized, however, Sisney is
inapplicable because McGee is not suing for breach of contract or seeking to
enforce any contract.

Essentially, this argument has morphed on appeal into misplaced
reliance on the “independent tort doctrine,” the general principle “which
contemplates concurrent, or nearly concurrent, tort and contractual liability,
but only in limited instances where a tort duty exists independent of the
parties’ contractual obligations.” Knecht v. Evridge, 2020 S.D. 9, 460, 940
N.W.2d 318, 335; Kreisers Inc. v. First Dakota Title Ltd. P’ship, 2014 S.D. 56,
922, 852 N.W.2d 413, 419. The independent tort doctrine stands for the
proposition that one party to a contract usually cannot sue the other in tort
when what they really have is a breach of contract claim.

This line of cases also has no application here. McGee does not have
any breach of contract claim against Gates, Royalty, or the SDDOT. He has
negligence claims based on SDCL 20-9-1 and 21-1-1, and the common law, for
their breach of ministerial duties owed as the result of requirements imposed

by statute, mandatory policies formally adopted by SDDOT in Standard
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Specifications independent of any particular contract, and the MUTCD. As
evident from this Court’s line of decisions in Truman, Hansen, King, Wulf,
Kyllo, and Smith, that some of these requirements are incorporated into the
SDDOT’s contract with Spencer Quarries does not alter the nature of
McGee’s claims or extinguish them. This argument provides no basis for
reversal.

D. The mandatory policies adopted by SDDOT in
Standard Specifications, as well as the MUTCD and
industry standards, established ministerial duties
under the facts of this case.

Although defendants here owed a duty of care for which they may be
held liable in tort, they nonetheless may be protected by the affirmative
defense of sovereign immunity where that liability does not arise from the
violation of a ministerial duty.

As this Court has helpfully summarized, “a ministerial act is the
simple carrying out of a policy already established ... so that permitting state
employees to be held liable for negligence in the performance of merely
ministerial duties within the scope of their authority does not compromise
the sovereignty of the state.” King, 2007 S.D. 2, 411, 726 N.W.2d at 607.
Importantly, “once it is determined that the act should be performed,
subsequent duties may be considered ministerial.” Hansen v. S.D. Dept. of
Transp., 1998 S.D. 109, 923, 584 N.W.2d 881, 886.

In contrast, “[s]tate employees are cloaked in sovereign immunity

when performing discretionary acts because ‘such discretionary acts
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participate in the state’s sovereign policy-making power.” King, 2007 S.D. 2,
911, 726 N.W.2d at 607. Whether a duty is ministerial or discretionary is a
question of law. See Hansen, 1998 S.D. 109, 418, 584 N.W.2d at 885.

Recognizing the “difficulties inherent” in “the ministerial/discretionary
dichotomy,” this Court has admonished that “[p]roper analysis must avoid a
mechanistic approach to the question,” Id. 23, and “requires an
individualized inquiry.” King, 2007 S.D. 2, 913, 726 N.W.2d at 608. Whether
an official has acted in a discretionary capacity “is not subject to a fixed,
invariable rule, but instead requires a discerning inquiry into whether the
contributions of immunity to effective government in the particular context
outweigh the perhaps recurring harm to individual citizens[.]” Wulf, 2003
S.D. 135, 921, 669 N.W.2d at 143.

This Court has instructed the lower courts to carefully weigh seven
factors set forth in the Restatement (Second) of Torts, § 895D, cmt. f:

(1) The nature and importance of the function that the officer is
performing;

(2) The extent to which passing judgment on the exercise of
discretion by the officer will amount necessarily to passing
judgment by the court on the conduct of the coordinate branch of
government;

(3) The extent to which the imposition of liability would impair
the free exercise of her discretion by the officer;

(4) The extent to which the ultimate financial responsibility
would fall on the officer;

(5) The likelihood that harm will result to members of the
public if the action is taken;
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(6) The nature and seriousness of the type of harm that may be
produced; and

(7) The availability of the injured party of other remedies and
other forms of relief.

King, 2007 S.D. 2, 911, 726 N.W.2d at 607; Wulf, 2003 S.D. 105, 420, 669
N.W.2d at 142; Casazza v. State, 2000 S.D. 120, 912, 616 N.W.2d 872, 875;
Kyllo, 535 N.W.2d at 898, 902 & n.9; Gasper, 450 N.W.2d at 230-32; Bego, 407
N.W.2d at 807 & n.8; Schaub by Schaub v. Moerke, 338 N.W.2d 109, 111 (S.D.
1983); Kringen v. Shea, 333 N.W.2d 445, 446 (S.D. 1983); Smith, 328 N.W.2d
at 263; Kruger, 325 N.W.2d at 853; Leir, 325 N.W.2d at 848; Sioux Falls
Const., 297 N.W.2d at 459.

As part of this analysis, this Court has made clear that lower courts
“must weigh the consequence immunity has on effective government with the
potential to harm individuals.” King, 2007 S.D. 2, 13, 726 N.W.2d at 608.
Courts further must examine “the nature of the official’s duties, the extent to
which the acts involve policy making or the exercise of professional expertise
and judgment, and the likely consequences of withholding immunity.” Wulf,
2003 S.D. 105, 921, 669 N.W.2d at 143.

This Court also has held that “[i]n order to find a duty ‘ministerial,” we
must find a ‘governing rule or standard’ so clear or specific that it directs the
government actor without calling upon the actor to ascertain how and when
to implement that rule or standard.” Truman, 2009 S.D. 8, 1921-22, 762

N.W.2d at 80-81.
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For example, an SDDOT employee making original determinations
about designing highways and deciding where to place permanent signs at
non-standard intersections is performing a discretionary duty that
participates in the state’s policymaking authority, unless—and this is the
key—those decisions are contrary to an existing policy, rule, or standard. See
Truman, 2009 S.D. 8, 19 23-32, 762 N.W.2d at 81-84.

In contrast, an SDDOT employee who disregards existing policies,
rules, or standards regarding sanding in performing highway maintenance is
not protected by sovereign immunity. As this Court held in Wulf, and
reaffirmed in Truman, a SDDOT policy “regarding the times and methods for
sanding in a snowstorm, amounted to a virtual check-list with no discretion
as to whether to do sanding, when to do it, or how to do it.”7 “Thus, the duties
of the defendant DOT supervisors ‘may be defined and applied with relative
ease,” and were ministerial.” Id. Y31 (quoting Wulf, 2003 S.D. 105, 432, 669
N.W.2d at 147).

Here, as the circuit court held, the governing standards adopted in

SDDOT’s Standard Specifications and then incorporated into every project;

72009 S.D. 8, 931, 762 N.W.2d at 84. The DOT policy recognized as imposing
a ministerial duty in Wulf clearly involved some operational judgment, as it
1imposed “a requirement to use specified sand/salt/chemical mixtures and to
continue sanding operations from 5:00 a.m. (in the morning) until 7:00 p.m.
(in the evening) unless 1) the traffic is moving safely or 2) conditions become
too hazardous for continued operations” and provided that “[t]he kind of
material mixture to be used shall be determined by the Maintenance
Supervisor to handle present and/or expected conditions.” 2003 S.D. 105, 669
N.W.2d at 146 & n.2 (emphasis supplied).
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the MUTCD incorporated both by statute and Specifications; the project plan
documents; and universal industry standards reflected in the Hot-Mix
Handbook used in SDDOT certification training, clearly required that tack
coating should be sprayed only in an amount that could be covered that same
day. That determination was “easy to figure out,” made by simple math or
visual observation while sitting in a truck. (R. 3764 p.65). Testimony from
the tack coat truck driver proved the distance could be estimated within
twenty feet. (R. 3813 p.12-13).

If, however, some unforeseen event occurred (such as equipment
breakdown), safety measures were required including the mandatory posting
of MUTCD W21-2 “Fresh Oil” signs and lowering the speed limit. The same
standards required Gates and Royalty to prevent construction equipment
from tacking uncured tack coat onto the road surface that ultimately was
opened for public travel.

These standards governed the conduct of the ministerial actors, the
enforcement of which does not infringe upon the state’s policymaking
authority in the slightest, and which may be applied with relative ease.
Gates and Royalty had the specific, individual responsibility to ensure that
these requirements were followed. And when they are ignored, as happened
here, it is no surprise that catastrophic consequences to the driving public
may follow, as happened to Austin McGee on that fateful June morning more

than four years ago. Just as in Wulf, Gates and Royalty were required to
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follow SDDOT policy and “they do not have discretion to ignore the standards
or policies established by DOT.” 2003 S.D. 105, 932, 669 N.W.2d at 146-47.

In applying this Court’s seven-factor test and its decisions addressing
this area, it becomes clear that the duties here were ministerial in the truest
sense, in that they flowed from the disregard of “a policy already established
... so that permitting state employees to be held liable for negligence in the
performance of merely ministerial duties within the scope of their authority
does not compromise the sovereignty of the state.” King, 2007 S.D. 2, 411,
726 N.W.2d at 607. As this Court held in one of its seminal cases:

Hash’s duty was to either protect contractor’s equipment by

diverting the water, or to warn it that he was not doing so. Can

this duty be denominated a discretionary function? We do not

think so. Under the various factors enumerated in the

comments, too numerous to detail here, we do not find any that

suggest that the decision to ignore the request to act in one

manner or another to protect contractor’s property, or to permit

1t to do so itself, was in any manner an exercise of a

discretionary function. We therefore reverse the decision of the

trial court.
Sioux Falls Const., 297 N.W.2d at 459. The circuit court correctly concluded
that the same result should apply here, where the individual defendants had
the duty to either ensure only as much tack coat was sprayed as could be
covered that day or, failing that, to warn of the danger using the MUTCD
W21-1 Fresh Oil signs.

Interestingly, State v. Ruth, 68 N.W. at 190, our original “ministerial

duties” case, also involved a ministerial duty that required an estimation. As

In the present case—where the standard specifications prohibited spraying
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more tack coat than could be covered the same day and where an MUTCD
W21-2 Fresh Oil sign was required where the surface treatment was left
exposed—the public employee in Ruth “had no alternative but to act,” even
though the operational aspects of performing that duty obviously required
the exercise of judgment and discretion:

In making the estimate, he was, of course, required to exercise

judgment and discretion; but the law did not permit him to

decide whether or not any estimate should be made within the

time specified by the statute. We think that, in failing to act at

all, he disregarded a plain provision of the law, and failed to

perform a merely ministerial duty. It is the nature of the

particular duty, and not the character of the office, which

determines whether or not a duty is ministerial.

Id. at 190-91; King, 2007 S.D. 2, 918, 726 N.W.2d at 609 (“once it is
determined that the act should be performed, subsequent duties may be
considered ministerial”).

In another earlier decision, this Court held that a public entity “acts
judicially when it selects a plan for some public improvement, but as soon as
it begins to carry out the plan, it acts ministerially and is bound to see that
the work is done in a safe manner.” Walters v. City of Carthage, 153 N.W.
881, 882 (S.D. 1915); Leir, 325 N.W.2d at 850 (explaining that carrying out or
administration of “preestablished standards is a routine, ministerial
function”). As set forth in one treatise:

Conduct of governmental entities which amounts to an

implementation of policy decisions concerning the construction
and maintenance of highways typically is not discretionary.
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Other conduct of a ministerial or operational nature in
constructing and maintaining highways includes—

— resurfacing a highway once a decision to undertake such
maintenance is made.

— a decision not to place a sign warning of a road hazard.

1 Civ. Actions Against State & Loc. Gov’t § 2.13 (emphasis supplied); see
Snyder v. Curran Township, 657 N.E.2d 988, 993 (111. 1995); Mississippi
Transp. Comm’n v. Adams, 197 So.3d 406, 412-13 (Miss. 2016) (holding for
purposes of sovereign immunity that generally discretionary function with
respect to placement of traffic control devices was rendered ministerial by
MTC’s adoption of Red Book standard for road and bridge construction, which
imposed ministerial, mandatory duty on MDOT to replace white edge lines
that had been covered or removed during operations with temporary stripe
before work was discontinued for day).

Simple requirements to inspect and ensure that no more tack coating
1s sprayed than is to be covered that same day and—if for some reason that
duty is violated—to warn of the slick surface treatment using the required
W21-2 Fresh Oil signs provide “readily ascertainable standards.” It is also a
simple matter for SDDOT to keep the contractor’s own trucks off the tack
coat until it has set or “cured” as the Standard Specifications required.

The duty to ensure those requirements were followed was one to
enforce policy, not make it. It involved obedience to simple instructions and

demanded no special judgment, discretion, or skill. “Thus, the duties of the
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defendant DOT supervisors ‘may be defined and applied with relative ease,’
and were ministerial.” Truman, 2009 S.D. 8, 931, 762 N.W.2d at 84.

Because the circuit court correctly applied this Court’s governing
precedent in holding the duties owed by defendants were ministerial in
nature and involved carrying out pre-established policies, specifications, and
standards, they are not covered by sovereign immunity. Whether these
defendants should be held liable for the injuries, damage, and detriment
caused to Austin McGee by ignoring or negligently violating those ministerial
duties is a matter for the jury.

CONCLUSION

WHEREFORE, Appellee Austin McGee respectfully requests that this
Honorable Court affirm the order denying the motion for summary judgment.
Respectfully submitted this 18th day of July, 2022.
MARLOW WOODWARD & HUFF, PROF. LLC

BY: _/s/ Ronald A. Parsons, Jr.
Michael F. Marlow
200 West Third Street
P.O. Box 667
Yankton, SD 57078
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7693 Copperfield Ct.
Baton Rouge, LA 70808
(225) 328-6887 cell
captskippaul@gmail.com
April 11, 2020

AUSTIN MCGEE vs.

SPENCER QUARRIES, INC., a South Dakota Corporation;

SOUTH DAKOTA DEPARTMENT OF TRANSPORTATION: '
JAY PEPPEL, as an er_jt__'lployee of the South Dakota Department

of Transportation;""i;ENT GATES, as an employee of the South

Dakota Department of Transportatien; and KRIS ROYALTY, as - -

an employee of the South Dakdta Department of Transportation

Mr. Michael F. Marlow
Marlow, Woodward & Huff
200 West 3rd Street

Yankton, South Dakota 57078

Dear Mr. Marlow: g : ey

This report is prowded with respect to the captionead lawsuit, in the Circuit Court of Brule
County, South Dakota The case numb er is 07C]V18 000054, It concerns a vehu:ie crashthat
occurred at $:30 AM on Satiirday moriiing, Juné 30,2018. That crash happenedon SD Highway
45 at mile maker 040+.339. Two individuals were involved in the single vehicle crash: Austin

McGee and Brent McGee.

The purpose of this report is to provide an opinion as to whether or not Spencer Quarries
properly applied the tack coat material to the road surface and, if not, whether the condition of
the road surface at the location of the crash was hazardous to the traveling public and, whether
or not the South Dakota Department of Transportation personnel failed to properly perform
tasks required for the project and permitted the contractor to present unsafe conditions
contrary to SDDOT's specifications, plan sheets, and industry custom and practice.

EXHIBIT
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INFORMATION REVIEWED:
1. Crash Report, 6/30/18.
2. The deposition testimony of the following individuals:
a. Ramiro Mora, Jr, Spencer Quarries, April 22, 2019.
b. Brad James, Spencer Quarries, April 22, 2019.
c. Neil Waldera, Spencer Quarries, April 22, 2019.
d. Todd Waldera, Spencer Quarries, April 23, 2018.
e. Ken Baldwin, Spencer Quarries, April 23, 2019.
f. Ralph Wallace, IIl, Spéncer Quarries, April 23, 2019.
g. Timothy ngﬁ:{;.;link, Spencer Quarries, April 23, 2019.
h. Jesse Hgﬁiﬁa, Spencer Quarries, April 23, 2019.
i Darren.'I-:eistner, Sp ence[‘_Quar_r_ies, April 23, 2019, ¥
j. Richard Sweetman, Spé:ncer Quarries, May 28, 20|19.
k. Esequ'iel Haro, Construction Signijng Corporation, May 31, 2019.
I. Shane lhnen, Construction- éiéning Corporation,___May 31, 2019.
m. Gene Kreutzfeldt, Spencer Quarries, June 26,2019
n. Kendall Swedeen, Dakota Asphalt Pav/em‘é;t Association, June 26, 2019,
o. John Koenig, Brule.(-Zoﬁhfy”S'h‘e"r‘iff‘_;E)fﬁce, June 26, 2019.
p. Mick McGee, Father, July 9, 2019.
g. Bec_l_{_y__M_cGee, Mother, July 9, 2018.
r. Brent McGee, Brother, July.l_9,3'2019'. >
% Aus't_i_:__';_-_Mi’:Gee,'__:ljri_i.fer, July 9, 2019. «
t. lay Peppel,_ é'r;uth Dakota Department of Transportation, August 27, 2019.
u. Richard Rowen, South Dakota Department of Transportation, August 27, 2019.
v. Steven Weisz, South Dalota Department of Transportation, August 27, 2019.
w. Kent Gates, South Dakota Department of Transportation, August 28, 2019.
x. Kris Royalty, South Dakota Department of Transportation, August 28, 2019.

y. Thomas Grannes, South Dakota Department of Transportation, August 28, 2019.

App. 0002
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e .

3. South Dakota Department of Specifications, 2015; Supplemental Specifications dated June 1,
2016, April 4, 2018 and April 18, 2018.

4, Pavement Preservation Guidelines, South Dakota Department of Transportation, Feb 2010.
5. SDDOT Construction Manual, Revised May 2018.
6. Plans for Project P 0045(54)27.
7. Pictures of pavement at the crash location, dated July 1, 2018 and July 5 2018.
8. Technical papers on tack coat usage:
a. Friction Testing of Tack Coat Surfaces, Transportation Research Recci[:c_i 1616, 1998.
b. Optimization of Tack Coat for HMA Placement, NCHRP Report 712,{'2__:5;;

c. Worldwide S_jtatgof Practice on the Use of Tack Coats, Association of Asphalt Paving
Technologists, Volume 77, 2008.

d. Hot Mix Asphalt Paving Handbook, Transportation Research Board, 2000.

e. Hot Mix Asphalt Materials Mix-Design and Construction, National Center for Asphalt

Technology (NCAT), 3™ edition, 2009
f.A BGS.‘C Asphalt Emulsion Handbock MS-19, 2nd Edltlon

g. Tack Coat Guidelines, Caln‘orma Department of Fra nsportatlon, Division of

Constructlon April 2008. __/
h. Proper Tack: -Coat Application, Technical Bulletln Flexible Pavements of Ohlo,
September 19, 2012, 4 -
i. Guidelines for Using Prﬁﬁéaﬁ}ac& Co.:.:rt, Publication No. FHWA-CFL-04-001, April
2004,

Friction of Tdt..k Coat Surfaaes. R ogm 8 :___,_-_- ! : 2 i e

According to the-Hot M.rx Aspha!t Matenafs M:x Des.fgn and Consl‘ruction textbook, developed
by the National Center for Asphalt Technology Center which was initially established by
contractor organizations “The friction of a pavement is a function of the surface texture which
is divided into two components, microtexture and macrotexture. The microtexture provides a
gritty surface to penetrate thin water films and produce friction through good friction between
the tire and pavement surface. The macrotexture provides drainage channels for water
expulsion between the tire and the roadway which allows better tire contact with the
pavement to improve friction and prevent hydroplaning. The microtexture contributes to
frictional resistance at all speeds, but it is the dominating influence at speeds under 30 mph. In
contrast, the macrotexture is less important at low speeds but is essential at high speeds in wet
conditions.”

App. 0003
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Contractors, government DOT engineers and other industry professionals commonly know that
when a hot mix asphalt mixture, composed of aggregates and asphalt cement (the liquid
component) is first placed, the asphalt cement film thickness on the aggregate remains on the
surface aggregates for anywhere from one to several months until traffic wears the asphalt film
thickness from the aggregates exposed to the surface and the aggregate can utilize its full
friction potential. Additionally, tack coat, fog seals or flush seals exacerbate this situation
because they provide additional film thickness and reduce the macrotexture and available
texture depth.

When a tack coat has lost all its water, the tack is said to be ‘set’ or ‘cured’. At this point, it can
become very slippery, especially when wet. The combination of a newly placed hot mix that
has not yet lost the asphalt film thickness covered with a tack coat significantly reduces the
texture depth, the surface macrotexture and therefore friction. IT IS SLIPPERY.

Adding to the problem of reduced friction due to the new hot mix surface covered with ‘set’
tack coat was the existence of excess tack coat material that had been picked up by
construction haul trucks and deposited on the 1400 feet of pavement that was left uncovered.
This happened because construction haul trucks were permitted to traffic either the ‘unbroken’
or ‘broken but not set’ tack coat. Tack coat that is either unbroken or broken but not yet set
can be sticky, will pick up on tires, to be later deposited on the pavement surface. This violates
South Dakota Specification Section 320.3, “The tack coat shall be allowed a cure period, as
determined by the Engineer, prior to asphalt concrete placement.” The splotches or globs of
tack coat material further reduced texture depth and macrotexture enhancing the opportunity
for the crash to happen. '

The coarse aggregate in the mixture which creates tbé"macrotexture provides the friction.
Different aggregates provide different levels of friction depending on hardness, crushed faces
and ahility to resist polishing. “Considerable research has been devoted to the measurement of
friction and the development of devices for imiaking measurements” (NCAT Textbook). The
important factor about macrotexture is the texture depth which can be determined with
standard testing procedures. The less texture depth, the less friction especially in wet
conditions. When tack coat is placed on a hot mix surface the texture depth is further reduced.

The Louisiana'experimenibre's:énted in Transportation Research Record 1616 was condutcted in
response to a multiple-fatality crash that occurred on a construction overlay project that
consisted of two lifts of hot mix asphalt. The contractor was in the process of placing the top
lift and had placed the tack coat in advance of the paver when a heavy rainstorm forced the
cessation of paving operations.

A field trial was conducted to determine the frictional characteristics of tack-coated surfaces on
new hot mix asphalt. A project like the crash site by the same contractor was chosen. The tack
coat was slow-set SS-1 emulsion. The tack coat was shot at three different residual application
rates 0.01, 0.02, and 0.04 gallons per square yard (one-half the specification rate, the
specification rate, and double the specification rate). Separate test sections were created to
test when the tack had broken but not set and two other sections where the tack had broken
and was in some stage of set. All sections were tested for friction prior to the tack coat

App. 0004
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application. The test sections that were ‘set’ were tested for friction at 4 hours, 7 hours and 24
hours. The 24-hour test had to be postponed due to rain, and the final test was run after 5

days.

The results of this experiment demonstrate that “set” tacked surfaces provided reduced friction
capability. These results clearly show that the additional film thickness provided by the tack
coat significantly reduced the friction available to the traveling public and that speed should be
reduced to provide a safe condition.

As part of this study, a survey regarding tack coat practices was sent to all states. Forty-two
states and the District of Columbia responded.In general, most states used the same materials
and application rates as South Dakota and Louisiana. When asked if any accidents had occurred
while traveling on tack coat, South Dakota responded that tack was extremel‘,,r sl:ppery when

I e —

wet, e

A more extensive survey of the state of the practice of tack coats was conducted by the
National Cooperativé Highway Research Program as reported in NCHRP 712 published by the
Transportation Reéearch Board of the National Academy of Sciences, Engineering and Medicine.
A summary of the survey results is prowded in the Journal of the Association of Asphalt Paving
Technologists, 2008 Forty-six states seven Canadian provinces, Washington DC, Denmark,
Finland, the Netherlands and Scuth Africa responded. Like the Louisiana survey, most of the
respondents indicated the same range of residual asphalt application rates and the use of the
same emulsion materials. The paper founcl “Most agencies do not allow traffic on a tack coat
prior to hot mix asphalt placement.” And, pertinently, “The majority of respondents - 78% --
stated that highway traffic is not allowed on tack coat materials prior to HMA placement.”

g

Other Professional Publicéiians.__‘___

The Hot Mix Asphalt Paving Handbook is a well-recognized and universally accepted source for
HMA contractors, state and federal DOTs, and other HMA professionals. In fact, both SDDOT
and the Dakota Asphalt Paving Association used the Handbook as instruction or reference
materials for asphait certification courses, Certification is required by both contractor and
SDDOT personnel. They are required: fo be re- certlﬁed penodlcaily This publication by the
National Aca derry of SCIEI’]C&‘S Engmeermg and Medzcme 5 Tra nsportat[on Research Board is
FHWA, FAA. NAPA USACE APWA and NACE. All state engineers, inspectors and contractor
personnel including those certified in South Dakota should be cognizant of its contents.

With respect to the application of tack coat the Handbook states, “The emulsion must break
(change color from brown to black) and the water must evaporate from the emulsion before
the new mix can be placed over the tack coat.”

It further states, “ If the overlay is to be constructed under traffic, the tack coat is normally only
placed a short distance in front of the paver; within the lane closure and far enough ahead for
the tack to cure properly before the mix is laid on top of it. Traffic is kept off the tack coat at all
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times. ... Under unusual circumstances, if traffic must travel over the tack coat before the
overlay is placed, a light layer of sand can be spread on top of the tack coat to prevent the
pickup of the tack coat material by traffic....Excess sand should be broomed from the pavement
surface before the overlay is placed to assure the proper bond between the overlay and the
existing pavement.” Like the required flush seal , the sand must be placed on the emulsion prior
to set or cure.

The Asphalt Institute publication MS-19, A Basic Asphalt Emulsion Manual states “No more tack
coat should be applied on an area than can be covered by the same day’s operations.” It goes
on to say “After spraying the tack coat, enough time must be allowed for com plete breaking to
ocecur before the overlay is placed. Traffic should be kept off the tacked area. [fthatis not
possible, the vehicle speeds should be kept below 20 mph.”

The CALTRANS publication on-Tack Codt Guidelines, reiterates industry practices in the Hot Mix
Paving Handbook. Specifically, uyack coat must be limited to the area that can be covered with
hot mix the same day.” “Close areas receiving tack coat to traffic.” “Ensuring that the tack coat
has broken before paving or, if the contractor chooses to pave before the tack coat has broken,
that tracking is rqi'himized.” “When tracking tack coat materials by vehicle tires occurs, clean
the affected areas and reapply the tack coat before resuming paving operations. “For safety
reasons, traffic should be kept off tack coat surface.” “If traffic must use the surface where tack
coat has been applied, apply sand cover and take other appropriate precautions to provide
adequate skid resistance.” “Tack coat may become slick if it rains on newly placed tack. Itis
prudent to have a sand source availabie or lane closures should remain in place during
inclement weather.” '

The contractor association, Flexible Pavements of Ohi6 in their Technical Bulletin, Proper Tack
Coat Application states that for safety reasons, traffic should be kept off tack at all times. There
is potential for reduced skid r-esigte_l_nc_e_e_s_gec'iall’@.f in wet weather. Itis prudent to use sand
cover if the tack coat must be opened—to traffic. Whenever possible, traffic should be kept off
tack until set has occurred.

The FHWA in its Guidelines for Using Prime and Tack Coats provides guidance that “If possible,
all traffic should be kept off tacked surfaces.” The _publication_reviewéd various industry
handbooks and stated that “The handbooks were in general agreement that traffic, both
construction and otherwise, should be kept off uncured tack coat, as well as cured tack coat, if
at all possible.” Further, “The Hot-Mix Asphalt paving Handbook 2000 reported that tack coat
should not be left exposed to traffic and if doing so was necessary, proper precautions, such as
reducing the posted speed limit on the roadway and sanding the surface should be taken.”. In
their conclusions they state that if possible, “311 traffic should be kept off tacked surfaces.”

South Dakota DOT Plans, Specifications, Construction Manual and Preventive Maintenance
Manusal

The following Sections of the 2015 South Dakota Department of Transportation Specifications
pertain to this opinion:
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4.5 Maintenance of Traffic — “The Contractor will keep the portion of the project used by the
public traffic in a condition that will adequately and safely accommodate traffic.”

5.9 Authority and Duties of Area Engineer — “As the representative of the Director of
Operations, the Area Engineer has immediate and responsible charge of engineering details and
administration of the construction project. The Area Engineer has the authority to reject work,
and to suspend work being improperly performed.”

5.10 Duties of the Inspector — “Department inspectors will inspect all work done and materials
furnished. This inspection may extend to any part of the work, preparation, fabrication, or
manufacture of the materials to be used. Theinspectorwill not alter or waive the provisions of
the contract.”

5.11 Inspection of Work — “Materials.and details of the work will be subject io .nspectlon by the
Department. The Contractor/wnl allow the Engineer access ta the work and wili“furnish the
Engineer with information and assistance necessary to make a complete and detailed
inspection.

5.14 Maintenancé During Construction — “The Contractor will maintain the work during
construction and until the Area Engine er issues the Acceptance of Field Work. The Contractor’s
obligation to maintain the work will c0n5|st of continuous and effective work, prosecuted daily
with adequate equipment and forces to keep the roadway and structures in satisfactory
condition.” : -

“Unless otherwise specified in the Contract, the Contractor s responsibility for project
maintenance will be as follows: When the work begins on the roadbed or pavement structure,
the Contractor will mamtam the entire project mcludmg but not limited to, all surface
maintenance, dramage, weed controi and temporary traff'c control. This responslbrhty will

5.15 Failure to Maintain Roadway or Structure —“If the Contractor does not comply with the
provisions of Section 4.5 or 5.14, the Engineer will notify the Contractor of such non-
compliance.”

7.7 Public Convenmnce and Safety — “The Contracter wﬂl provide for the safety and
convenience of the general public and the remdents along the highway and the protectlon of

persons and- property as ‘'specified under section4.5.” = - Fro s e

7.10 Barricades and Warnmg Signs — “The Contractor will provide, erect, and maintain
necessary barricades, suitable and sufficient lights, danger signals, signs, and traffic control
devices and take all necessary precautions to protect the work and safety of the public.”

7.17 Contractor’s Responsibility for Work —“The Contractor is responsible for the work until the
Acceptance of Field Work is made by the Area Office, except as set forth in Section 4.5 B.1.”

320.3 Construction Requirements, G. Tacking, Spreading and Compacting - “The surface,
including all vertical contact faces, on which the asphalt concrete is to be placed, shall be
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tacked in accordance with Section 330. The tack coat shall be allowed a cure period, as
determined by the Engineer, prior to asphalt concrete placement.”

324.3 Construction Requirements, C. Asphalt —“Asphalt for tack §S-1h or CSS-1h shall be

applied prior to each lift of asphalt concrete. Asphalt shall be applied at the rate of 0.10 gallons

per square yard on existing pavement or milled asp halt concrete surface and at a rate of 0.05
gallons per square yard on new asphalt concrete pavement.”

“Asphalt for flush seal SS-1h or CS-1h and sand for flush seal shall be applied to the final lift of
asphalt concrete in accordance with Section 330. Asphalt for flush seal shall be applied at a

rate of 0.05 gallons per square yard and sand for flush seal shall be applied at a rate of 8 pounds

per square yard.”

330 Construction Requirements, B. Dilution of Tack, Fog Seal and Flush Seal -'—'..‘f:E'muIsiﬁed
Asphalt for tack, fog seal or fiush seal with a specified rate exceeding 0.05 gallons per square
yard may not be diluted.”

The plan-specifi ed___,-r’%te for the tack coat on this project applied to the leveling lift (in
preparation for paving the top lift) on this project was 0.06 gallons per square yard.

330 Construction Requirements, E. Application of Aspha!t—"Tac-I; application ahead of the mat
shall be limited by job conditions and shall not exceed the amount estimated for the current
day’s operation unless ordered or allowed by the engineer.”

330 Construction Requirements, G. Terhporary Traffic Confrol — “Temporary traffic control shall

conform to Section 634.”

634.3 Construction Requirements, A. General, “The Contractor shall furnish, install, and
maintain required traffic control devices and pavement marking material.

1. All traffic control devices shall be kept in proper position, clean, and legible at all times.
Damaged devices shall be replaced within 24 hours, or as directed by the Engineer.

E. Traffic Control Miscellaneous, 5. Inspection — “The Contractor shall constantly monitor and

maintain all traffic control items. The Contractor is responsible for adjustrients of traffic control

items when traffic conditions change.”
Supplemental! Speciﬂcatidns dated June 1, 2016: =
320.3 G — Delete the last sentence of the 1%t paragraph and replace with the following:

“The tack coat shall be allowed to break (turn from brown to black) and shall be allowed a cure
period, as determined by the Engineer, prior to asphalt concrete placement.”

330.3 B— Delete the 1t sentence and replace with the following:

“Emulsified asphalt for tack, fog seal, and flush seal with a specified application rate of 0.07
gallons per square yard or less may be diluted.”

330.3 B - Delete the last sentence and replace with the following:
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“Emulsified asphalt for tack, fog seal, and flush seal with a specified application rate exceeding
0.07 gallons per square yard shall not be diluted.”

330.3 E — Add the following sentence to the beginning of the last paragraph of this Section:

“The tack coat shall be allowed to break (turn from brown to black) and shall be allowed a cure
period, as determined by the Engineer, ahead of mat laydown.”

Supplemental Specifications dated April 4, 2018 and April 14, 2018:

320.3 G — Delete the last sentence of the 1st paragraph and replace with the following:

330.3 B — Delete and replace-with the following:

B. Dilution of Tack, Fo_g"éeal, and Flush Seal: “Emulsified asphalt for tack, fog seal, and flush seal
with a specified appﬁcation rate of 0.07 gallons per square yard or less may be diluted. The rate
of dilution for tack shall be at a ratio of at least 1-part emulsion to no more than 1 part added
water (1:1 ratio minimum) by volume, unless otherwise approved by the Engineer. The rate of
dilution for fog seal and flush segl'%hal! be at a ratio of not more than 3 parts emulsion to 1 part
added water (311 ratio maximum) by volume to not less than 1 part emulsion to 1 part added
water (1:1 ratio) by volume, unless otherwise approved by the Engineer. The emulsion shall be
uniformly mixed by adding potab]é-waté% and if necessary-; agitating the mixture. The amount
of emulsion and any added water shall be included on the ticket delivered to the project. If the
emulsion is diluted, the emulsified asphalt supplier sha_,lf’perform the dilution. Dilution of
asphalt emulsion in the field will not be allowed unlgs'g__a'pproved by the Engineer. Field dilution
of the emulsified asphalt will only be allowed \A{heﬁf_the rate of dilution is accurately controlled.
The final rate of dilution shall niot be less thari the minimum ratio of at |éast 1-part emulsion to
no more than 1 part added water (1:1 ratio minimum). Diluted emulsified asphalt for tack, fog
seal, and flush seal shall be applied at an adjusted rate proportional to the dilution ratio
resulting in application of the specified rate of emulsion. Emulsified asphalt for tack, fog seal, or
flush seal witha specified rate exceeding 0.07 gallons per.square yard shall'not be diiuted.”

330.3 E—Add the fo[lowmg sé‘ﬁ’celncé;to;the b':e-giri'"r'\i_l'lg of the last paragraph of this Section:
“The tack coat shall bej___éilowed to break-(turn from brown to black) and shall be allowed a cure
period, as determined by the Engineer, ahead of mat laydown.”

The SDDOT Construction Manual addresses specific responsibilities for the Area Engineer,
Project Engineer and Project Inspector. The Project Management Section of this manual states
that this section is for informational purposes only. However, it mimics the duties and
responsibilities provided in the SDDOT Specifications.

According to the Construction Manual, the Area Engineer had the “authority to reject defective
work” and the authority to suspend the contractor “for work being improperly performed, for
the Contractor’s failure to correct conditions unsafe for the project person nel or general public,

App. 0009
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for the Contractor’s failure to carry out the provisions of the contract, or for the contractor’s
failure to carry out the orders of the engineer.”

Likewise, The Construction Manual states that “In general, the authority of the Project Engineer
in relation to the contract extends to the field administration of the contract, enforcement of
the terms of the contract, and the determination of the amount of work performed and
material furnished.”...The Project Engineer is responsible for and has the delegated authority
for obtaining work that fulfills the requirements of the contract.”

Regarding the Project Inspector, the SDDOT’s Construction Manual states “It is the duty of the
inspector to determine that the work is performed in accordance with the specified
requirements.

The South Dakota DOT Pavement Preservation Guidelines do not address tack coat directly.
However, it discusses fog{seei!é‘and flush seals. Fog seal, flush seal and tack coat use the same
material —S$S-1h or CS_S’—"ih. The only difference is the application rate for each: typically, tack
coat is applied at higher rates than fog seal or flush seal. The manual states, “fog seals can have
a negative impact on friction and stripping in susceptible HMA pavements. (See Fig 1-4D).” It
follows that a tack coat, which is the same as a fog seal or flush seal, if left exposed to traffic,
will negatively affect friction. Mpr"éb\}ér; tack coat, which is applied at higher rates would result
in reduced friction compared to fog seal or flush seal. Figure 1-4D, Step 3 is captioned “Sand
Blotter and Sweeping (if necessary). Sand blotters can help address a problem with delayed
curing, as well as early opening to traffie. Sweeping may be required to remove excess sand.”
SDDOT proposes sandingis a solution to reduced friction caused by fog seal. IfSDDOT
personnel were cognizant of this manual, they should lr)a"vé been aware that an exposed tack
reduces friction and poses a hazard and that sanding could rem ediate the hazard.

The Highway 45 Plans were.reviewed. Severa,l/po"i'n’[s are relevant to this case. Traffic was
required to be returned to normal traffic af the end of the day. Also, bump and uneven lane
signs were to be provided as necessary. A pilot car and flagger were required during
construction. Finally, the list of signs allowed for payment included: 2 fresh oil signs, 4 advisory
speed placards, 10 bump signs and 8 uneven lane signs. The Plans require that Fresh Qil signs
be used when no flaggers are present during tack coat op erations. = e

The available signage to both the coritractor and the SDDOT personn el could have been used to
warn the traveling public of hazardoué condition. The hazardous condition was created when
the contractor sprayed tack coat material 1400 feet beyond the hot mix asphalt that he could
place that day. There was no intention to cover that tack coat as the contractor was moving to
the north end of project on his next workday. It would not have affected his next day
production. Knowing that this 1400 feet would be exposed to traffic for a period of time, the
contractor should have also applied sand to the tack coat at the time of tack coat placement as
he would do when he places the flush seal on the final lift of hot mix. This unsafe condition was
allowed by both the contractor and SDDOT personnel.

The project’s plans sheet 30 called for Fresh Oil signs during the tack coat operations. The Plans
state, “For tack and /or flush seal operations, when flaggers are not being used, the FRESH OIL
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sign (W21-2) shall be displayed in advance of liquid asphalt areas.” The code, W21-2, cormes
from the Manual of Uniform Traffic Control Devices (MUTCD). Section 6F.34 in the MUTCD,
regarding the Fresh Qil sign, says “The Fresh Oil (Tar) (W21-2) sign should be used to warn road
users of the surface treatment.” SDDOT’s Specification 7.10 states, “Barricades, warning signs,
lights, temporary signals, and other protective devices must conform to the current edition of
the Federal manual on Uniform Traffic Control Devices (MUTCD) at the time of letting and the
details shown on the plans.” Furthermore, Specification 634.2 states, “Traffic and traffic
control devices shall conform to and be maintained in accordance with the requirements of
Section 984 and Part 6 of the MUTCD.” Both Spencer Quarries employees and SDDOT’s
personnel testified the tack coat operation started on June 29, 2018 was not complete until the
tack coat was paved over on July 9, 2018. Then plans required Spencer Quarries and SDDOT to
place Fresh Oil signs warning road users of the exposed tack coat until July 9, 2018 when the
tack coat operation on that stretchof highway was completed. Ty

-

el

Spencer Quarries Depositions

Eleven depositiqﬁs of Spencer Quarries employees were reviewed along with two employees
from Construction Signing Corpqra’figr"{; Even though most of these employees had taken
several iterations of the DAPA certification courses and received certification at least once or
multiple times, there was very little knowlédge displayed of tack coat. Almost all knowledge
appeared to come from on-the—job training or information passed from one employee to
another. There w§s no appreciation for outside knowledg‘é, studies or publications either from
government agencies, contractor organizations or oth s;r""p rofessional transportation
information. To a man, they only cited a need to know South Dakota Specifications and plans.
Many of them stated that the SD DOT personnel wére responsible on the project and one stated
that he only did what SDDOT told him to do. Several Spencer Quarries nersonnel indicated that

they had not read the specifications.

As a collective, they all stated that once the tack coat broke, they could pave. There was little
knowledge of when a tack coat would be considered set or cured. Many indicated that traffic
driving on tapk‘cﬁat material that has broken is ok, that it'is not sI"i-ppéry and that it is not-
slippery wh e.'rj wet; __There- was discussion that haul trucks were driving on uncured tack,
however. Thi_s__wa?;-':done_-as a convenierice to aghie\_ré more p_[gdtlc{:ibn. This .\.méis-'Standard
practice that was permitted by both éontractor and SDDOT personnel. )

As mentioned previously, haul vehicles driving on broken tack coat that is neither set nor cured
can be tracked and picked up by tires. When haul trucks travel on either unbroken or broken
but not yet cured or set material they can and will pick up tack coat material. The material falls
off the tires, hits the roadway and creates splotches or globs of asphalt material. As splotches
or globs of asphalt from haul truck tires additionally reduce surface friction, they create a

hazard. They should be removed or should have been prevented from occurring.

There were conflicting accounts of who was responsible for the project while under
construction and especially of who determines the amount of allowable tack coat material left
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open to traffic at the end of the day. Some stated thatitwas a joint decision between the
contractor and SDDOT while others said it was up to the SDDOT. The reason provided for
spraying what could not be covered the same day was so that they could get started earlier the
next day. Inother words, this was done for the convenience and efficiency of the contractor,
not considering the safety of the traveling public. Again, this was a standard practice of the
contractor to happen on other occasions during the week leading up to the crash for his
convenience. In fact, on one occasion, 3,650 feet was left uncovered, and a total of 7,150 feet
was left uncovered at various points in the week preceding the crash. One said, however, that
they normally would not leave exposed tack coat with a weekend coming up, because it would
have to be cleaned and/or re-sprayed with weekend traffic or possibly rain. Others said it was
practice to overspray up to 0.25 mile. The distributor operator stated that usually it was his
decision where to stop and that he could spray to within 20 feet of the day’s last hot mix truck
and that usually, he was not ordered by the SDDOT engineer to spray material beyond what
could be covered with hot mix asphalt. That 1400 feet of uncovered, slippery tack coat was left
exposed over the weekend and longer created an unsafe condition. ‘

With respect to sig‘hage, again, there were conflicting statements of responsibility. The
roadway foreman stated that he only puts out bump signs and uneven lane signs. Sometimes
there would be a speed placard ori'the bump sign. The division manager stated that they can’t
put out speed signs without the'permission of SDDOT. The Spencer Quarries employee who
places the signs:on the project stated that,about 90% of bump signs have speed placards on
them. He believes that the bump sign on this project was posted as 30 mph. Healso stated
that fresh oil signs were placed on flush seals, but they aré not required once the material has
broken. While fresh oil signs were available, this emplq.\',iee said they are not required once the
tack is cured. The other Construction Signing Corp emﬁ!p\ree stated fresh oil sig_ns'are put up if
the tack is left overnight and until the tack coat qp-e‘fation is completed, which the project’s

-

plans and the MUTCD required. e

South Dakota Department of Transportation Denasitions

There were six depositions of SDDOT personnel reviewed. N N T
Similar to Spencer Quarries, SDDOT personnel had conﬂicti:ng testimorty concerning tack coat.
Several had taksn the certification courses and were certified. Several were unaware of the
SDDOT specificationthat requires tack to only be sprayed on what can be covered that day.
Most thought it was due to cost and not a safety factor. Only one suggested that he allows
spray of tack coat 500-600 ft beyond what can be covered at the end of the day, but that it
could be greater. Most indicated it was the contractor’s job to determine how much tack coat
they would place and that they did not require or direct tack coat to be sprayed beyond what
could be covered with hot mix asphalt. This was contrary to what the contractor said. Again,
any spraying beyond what could be covered the same day was for the convenience of the
contractor. The contractor stated that it was their normal practice. Specifications require that
it be held to what could be covered that day and could only be extended if ordered or allowed
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by SDDOT. The project engineer does not recall telling the contractor on this project to extend
the tack coat placement. The inspector claims he did not require extra tack.

Several respondents did not recognize tack as being slippery. One indicated that he had never
seen tack coat deposited on roadway by haul trucks and bond on the road. The bituminous
engineer stated that tack coat can be picked up by traffic which is why the SDDOT doesn’t want
to place too much in front of paving. He doesn’t know if tack reduces friction but knows that
the reduction of friction is why sand is placed on flush seal.

The project engineer suggested that additional signs could be req uested by the contractor or
the engineer. ] —

Assessment S

It is apparent from the information reviewed and presented above that at the time of the crash
on June 30, 2018 the exposed tack coat and wet conditions substantially decreased the traction
on the roadway. The combination of newly placed hot mix covered with tack coat material left
exposed to traffic significantly reduced the surface macrotexture. The macro texture is
essential at high speeds in wet weather to provide friction resistance. This exposed tack
reduced the ability of the underlying hot mix asphalt to provide adequate friction resistance.
This condition was exacerbated by rain that fell the morning of the crash, further reducing the
surface’s friction and making it more slippery. Based on existing engineering knowledge from
both governmental agencies and industry sectors, both the contractor and SDDOT were
required to alleviate this situation. The specifications and plans used ta construct this project
required SDDOT and the contractor to use this knowledge to produce a safe riding surface for
the traveling public. Based on the above inform_a__tidh_ the following observations are drawn.

The asphalt film thickness covering the fresh asphalt mat’s coarse a‘g’éfégate reduced the
microtexture and macrotexture of the existing riding surface. The tack coat placed on this mat,
approximately 1400 feet beyond what was covered by the final hot mix asphalt lift, reduced the
macrotexture and texture depth, thereby further reducing the ability of the surface to provide
friction. Additionally, photographs taken the day after the crash by the driver’s father showed
“splotches” of asphalt both longitudinally and transversely on the tack coated area that had
been deposited by haul trucks. This extra tack coat rnaterial additionally :I'educ’:e;,s-"frilct'ion and
adds to a slippéry condition. Permitting the haul trucks to transit on either unbroken or broken
but not set tack coat violates specifications and should have been stopped by either the
contractor’s superintendent or roadway foreman or the SDDOT project engineer or inspector.

Testimony indicated that, given the upcoming weekend and the specifications limiting tack coat
placement to that which can be adequately covered by hot mix asphalt, there was no need to
spray the tack coat beyond what could be covered. In fact, the distributor operator stated that
he could stop the tack within 20 feet of hot mix laydown. Itis also noted that there was
apparently no intent to continue with hot mix laydown in this lane till sometime later, as the
paving operation was moved to the northern end of the project and then returning back south
to this section. Given that both contractor and SDDOT personnel agree that this tack would
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have to be re-sprayed upon return, there was no reason for the SDDOT to order or allow any
tack coat application beyond what could be covered that day. The spray of tack coat material
1400 feet beyond what could be covered that day was simply for the contractor’s convenience
and contrary to the specifications. Even if it was permissible under the SDDOT’s specifications,
in this case, it was totally unnecessary, as the paving was being moved to the northern end of
the project. There also is no indication the SDDOT ordered the overspray. The SDDOT
specifications required it to inspect and identify this hazard. Once identified, SDDOT personnel
were required to notify the contractor or remediate the hazard.

Once placed, however, there was no attempt to mitigate this condition such as posting the
required fresh oil signs or posting reduced speed signs. Areview of the specifications reveals
that the contractor is required to maintain safety on the roadway while under construction
from the time of the Notice to Proceed until the final acceptance by the SDDOT. Further,
SDDOT engineers and inspectors are req uired to see that the specifications are enforced. There
was signage available to reduce the speed on this section of roadway with the reduced friction
capability. Indeed, ohe witness said that there was a speed placard bolted onto the bump sign
with a believed posting of 30 mph. Photographs taken by police could not confirm the speed
placard. Anothe;"’photograph taken on July 5,2018 shows nc speed placard on the bump sign.
Regardless, a speed placard on the bump sign did not address the hazardous condition
presented by the slippery tack coat. The bump warning sign cited another hazard that was
beyond the point where Mr. McGee departed the roadway. There were speed placards
available that either the contractor or SDDOT personnel cgﬁuld have deployed to address the
hazard created by the tack coat Specifically, the Plans state, “For tack and /or flush seal
operations, when flaggers are not being used, the FRESH OlLsign (W21-2) shall be displayed in
advance of liquid asphalt areas.” The code, W21-2, comes from the Manual of Uniform Traffic
Control Devices [MUTCD)_. Section 6F.34 in the M,.U‘I:(_ZD, regarding the Fresh il sign, says “The
Fresh Oil (Tar) (W21-2) sign should be used to-warn road users of the surface treatment.,”
SDDOT’s Specification 7.10 states, “Barricades, warning signs, lights, temporary signals, and
other protective devices must conform to the current edition of the Federal Manual on Uniform
Traffic Control Devices (MUTCD) at the time of letting and the details shown on the plans.”
Furthermore, Specification 634.2 states, “Traffic and traffic control devices shall conform to and
be maintained in accordance with the requirements of Section 984 and Part 6 of the MUTCD.”
Alternately, the contractof could have requested ap_proilal,"té place a reduced speed to-mitigate
the unsafe condifion, qr_'.t'h e SDDOT engineers could have required a reduced speed sign.

Additionally, there were fresh oil signs available on site that should have been employed when
the 1400 feet of tack coat was left uncovered. In this case there was also excess tack from the
“splotches” and rain was in the forecast. The signs should certainly have been deployed and
the road was unsafe without taking precautions for the travelling public. Also, the excess
material from the haul trucks should have been scraped off the roadway. In addition to all
other factors mentioned above, the knowledge that construction would not continue for a
number of days on this section, made it more important to place the fresh oil signage for the
safety of the traveling public. Itwas recognized in the testimony that the fresh oil signs were
employed on the exposed flushed seal placed on the final lift of hot mix until broken and
sanded. They should have also been employed because of the exposed tack coat material.

App. 0014
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Again, the emulsions and rates of application for tack coat and flush seal are the same and the
rates of application are similar.

An additional step that could have been employed by the contractor would have been to apply
a light coating of sand on the exposed tack coat before it had set or cured. This sand coat
would have to be placed on the tack coat at the time of application. The sand coat is required
on a flush seal specifically to increase friction. The emulsion used for tack coat and flush seal is
identical, and the application rates are identical. Knowing that the tack on this section would
be exposed for about ten days should have prompted contractor personnel to request such an
application or for the SDDOT personnel to require such an application prior to set. The SDDOT’s

.

Pavement Preservation Manual requires such an application on flush seal because of the known
safety issue due to significant reduction in friction. Essentially, SDDOT allowed the contractor
to open a heavily applied, un-sanded flush seal to the travelling public, ' i

-~

SDDOT Standard Specification Section 5.9 - Authority and Duties of Area Engineer states, “As
the representative oﬁfthe Director of Operations, the Area Engineer has immediate and
responsible chargg‘f’cfjf engineering details and administration of the construction project. The
Area Engineer has the authority to reject work, and to suspend work being improperly
performed.” The contractor left tack coat uncovered without mitigation, which was unsafe for
the general public; thus, the Areé’ Engineer had an obligation to act. Spencer Quarries did not
place Fresh Oil signs contravening the pla n}s; thus, they were performing work improperly, and
the Area Engineer had a duty to cqrrectjp"éncer Quarries. i :

Regarding the Project Engineer, SDDOT Stan dard Specifigétions state, “If the contractor does
not comply with the provisions of Section 4.5 or 5.14, t,h"é Engineer will notify the Contractor of
such non-compliance. If the Contractor fails to remgd'{/_,unsatisfactory maintenarnce within 24
hours after receipt of notice, the Engineer will proceed to maintain the project and will deduct
the entire cost of this maintenance fromfmoﬁi'e/s due or become due to the contractor.”
Standard Specification 4.5 states” The Contractor will keep the portion of the project used by
the public traffic in a condition that will adequately and safely accommodate traffic.”

The Project Inspector is required by the SDDOT Standard Specification Section 5.10 to “inspect
all work done and materials furnished. This inspection may extend to any part of the work,
preparation,-"fabricéljtinn,_c"if manufacttire of the materials to/be used: The inspector will not
alter or waive the iprovis‘_ic;ns of the contract.” The l.incolver:egi__jcac'k coat materié/l_a"‘nd lack of
signing on the project should have béen captured in the projéct diary and reéported to the
Project Engineer.

In summary, the contractor was responsible to maintain and execute this project from the time
of Notice to Proceed until it was accepted by the SDDOT —section 7.17. Per SDDOT Stan dard
Specification Sections 4.5 and 7.7, the contractor is responsible for the safety of the public. The
additional tack coat applied for 1400 feet was not needed, was strictly for the convenience of
the contractor, and was not permissible by the 2015 SDDOT Specifications. The SDDOT
personnel on the project were responsible to inspect and make sure the contractor proceeded
according to the specification and plans. SDDOT was also responsible for ensuring this
contractor followed specifications, plans, and industry customs and practice.

App. 0015
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SDDOT's Specification Section 320.3 states that the tack coat shall be allowed a cure period, as
determined by the Engineer, prior to asphalt concrete placement. This apparently was not
followed as demonstrated by the “splotches” longitudinally and transversely on the tacked
section. This excess material should have been removed by the contractor or required to be
removed by the SDDOT.

There was no need to spray more tack coat that could be covered with hot mix on a Friday
afternoon, especially 1400 feet, knowing that the paving operation would not return to this
area for several days. This clearly violates the specifications and should have been addressed
by SDDOT. There is no evidence that SDDOT ordered or gave permission for this action.

By section 643.3, E. the contractor was responsible for all signing on the project. SDDOT
personnel were responsible to hold the contractor to this specification. Since the tack coat
operation was not complete at the time of the crash, a Fresh Oil sign was required in advance
of the tack coated surface.

Based on the mate_r__iélﬁ reviewed and evaluated, there was a loss of friction due to the
application of tack coat material which presented a slippery condition, exacerbated by rain. This
condition was not mitigated by methods known within the industry and specifications and plans
applicable to this project, that were required to be followed by both the contractor and the
SDDOT personnel. 4 ;

The assessment of the existing body of knowledge present_éd here is based on forty-three years
of professional experience in asphait concrete research, asphalt construction, materials, mix
design, pavements, pavement surface characteristics, pavement maintenance and preservation,
and specification development along with research program management and administration.
It is also based cn actual research and testing under substantially similar conditions to those
Mr. McGee encountered just before his crash. /H-a'\}ing actively served on many local, regional
and national professional committees and organizations in these technical areas, | have a vast
perspective of practical experience in the area of asphalt technology.

1 am available to review additional information that may come forward and would be willing to
supplement my opinions accordingly.

Harold R. Paul, P.E.
LA License 19248

App. 0016
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JAMES A. SCHEROCMAN, P. E.
CONSULTING ENGINEER

11205 BROOKBRIDGE DRIVE PHONE: 513-489-3338
CINCINNATI, OHIO 45249 FAX: 513-489-3349

jim(@scherocman.com MAY 31, 2019

Mr. Michael F. Marlow
Marlow, Woodward & Huff
200 West 3rd Street

Yankton, South Dakota 57078

Dear Mr. Marlow:

This report is.in regard to the lawsuit of Austin McGee vs Spencer Quarries, Inc., in the Circuit
Court of Brule Counfy, South Dakota. The case number is 07CIV18-000054. It concerns a vehicle crash
that occurred at 9:30 AM on Saturday morning, June 30, 2018. That accident happened on SD Highway
45 at mile maker 040 +.339. Two individuals were involved in the single vehicle crash: Austin MeGee

and Brent McGee.

The purpose of this report is to provide an opinion as to whether or not Spencer Quarries
properly applied the tack coat material to the road surface and, if not, whether the condition of the road

surface at the location of the crash was hazardous to the traveling public.

INFORMATION REVIEWED:

L

1. Accident Report, 6/30/18." . -
2. The deposition testimony of the following individuals:
. Ramiro Mora, Jr, Spencer Quarries, April 22, 2019.
. Brad James, Spencer Quarries, April 22, 2019.
. Neil Waldera, Spencer Quarries, April 22, 2019.
. Todd Waldera, Spencer Quarries, April 23, 2019, -
. Ken Baldwin, Spencer-Quarries; April 23; 2619, -
f. Ralph Wallace, T[T, Spencer Quarries, April 23, 2019.
g. Tirnothy Harmelink, Spencer Quatries, April 23,2019,
h. Jesse Helma, Spencer Quarries, April 23, 2019.
i. Darren Feisiner, Spencer Quarries, April 23, 2019.
. South Dakota Department of Specifications: Various dates.
. Plans for Project P 0045(54)27.
Weather data for June 29 and 30, 2018.
. Pictures of pavement at the accident location.
. Technical papers on tack coat usage:
a. Worldwide State of Practice on the Use of Tack Coats, Association of Asphalt Paving
Technologists, Volume 77, 2008. -
b. Hot Mix Asphalt Paving Handbook, Transportation Research Board, 2000.
c. Friction Testing of Tack Coat Surfaces, Transportation Research Record 1616, 1998.
d. Proper Tack Coat Application, Flexible Pavements of Ohio, May 21, 2001.
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e. Tack Coat Guidelines, California Department of Transportation, April 2009.

£ Best Practices for Emulsion Tack Coats, National Asphalt Pavement Association,
October 2013.

g. Guidelines for Using Prime and Tack Coats, Federal Highway Administration, July 2004.

h. Standard Specifications for Highway and Bridge Construction, Iowa Department of
Transportation, Series 2012,

PAVEMENT DESIGN:

Pavement Layers:

A review was made of the pavement design specifications for Project P 0045(54)27, for State
Highway 45 in Charles Mix and Brule Counties. For the various sections, two cross-séction designs were
provided. The first was for a typical cold milling section and the sccond was for a fypical resurfacing
section. g T

For the cold silling section, in the area of the McGee accident, the design specifications
indicated that the milling was to be completed to a depth of 0.5 inches. In addition, there were two new
layers of asphalt concrete mixture to be placed: a first layer of Class Q2 mix at a thickness of 1 inch, and
a second layer of Class Q2 mix (surface course) at a thickness of 1-1/2 inches.

Tack Coat Application Rates:

Information was provided in the specifications concerning the rate at which the tack coat material
was to be applied.. On top of the milled surface, the tack coat application rate was to be 0.09 gallons per
square yard. On top of the first (bottom) layer of asphalt concrete mix, the tack coat application rate was
shown to be 0.06 gallons per square yard. The type of tack Coat material was to be an asphalt emulsion,
cither type SS-1h or CSS-1h. According to the information reviewed, the tack coat material was supplied

by Jebro, Inc. That material was a CSS-1h material.
o

The amount of residual"-a:éjjﬁ'alt cem t binder in a tack coat maferial, that is not diluted with
additional water, is typically in the range of 55% to 70%. For calculation purposes, a residual asphalt
content for the asphalt binder is normally selected to be 67%. This value means that the tack coat

1a 1,

material would contain approximately 2/3 asphait binder and 1/3 water.

Ttis nd_}ié-ﬂ, 'hpwcvm?. that the tack: coat material supplicd by Jebro was 3 diluted material. The bill
of lading for the tack coat indicated tliat the emulsion was two parts enulsion and one part additional
water. This would miake the asphalt binderin the emulsion only approximately 44% instead of 67%.

For the tack coat material applied to the top of the first new layer of asphalt concrete mix (the 1
inch thick layer), the application rate, according to the project requirements, would be 0.06 gallons per
square yard. For an emulsion that is approximately 2/3 asphalt binder, that would mean that the residual
application rate, the amount of asphalt binder remaining after the water evaporated and the emulsion set,
would be 0.04 gallons per square yard. If however, the tack coat material was diluted with water, the
total amount of asphalt binder remaining after the water evaporated and the emulsion set w ould be only
approximately 0.026 gallons per square yard.

For a project such as the one on South Dakota Highway 45, the selection of the type of tack coat,
CSS-1h material, is normal. In addition, the specified application rates for the tack coat material on top
of the milled surface and the first layer of asphalt concrete mix are normal. The amount of the residual
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asphalt binder material remaining after the water in the emulsion has evaporated is also normal. Thus,
this writer did not find anything unusual in the SDDOT specification requirements for this project.

It is not known, however, if the application rate was increased in order to compensate for the
dilution of the tack coat material by Jebro. Typically, the application rate would need to be increased so
that the same residual asphalt binder rate was achieved once the water evaporated. The additional water
would be added to the tack coat simply to make the material easier to spread uniformly across the
pavement surface. Regardless of whether the tack coat was diluted on more than a 2/3 asphalt binder-1/3
water basis, any tack coat remaining on the pavement surface, without being covered with the new
asphalt concrete pavement layer, would have a greatly reduced level of skid resistance.

TACK COAT TERMINOLOGY:

Tack Coat Break and Set:

Tack coat materjals have been used in the United States for many, many years. The terminology
applicable to these materials has been standardized across the county. Organizations such as the F ederal
Highway Administration, the American Association of State Highway and Transportation Officials, the
Asphalt Institute, the National Asphalt Pavement Association, and the Transportation Research Board all
employ the same terminology for tack coat materials.

When a tack coat is manufactured by an asphalt supply company, it contains about 2/3 asphalt
binder and 1/3 water, if it is not diluted. That is the proportion of the asphalt binder and water that makes
up the tack coat material when that material is placed in the fack truck used to apply the tack coat to the
surface of the pavement that is going to be paved. The water is added to the asphalt binder in order to
make the tack coat material more fluid and so that it only has t0 be heated up in the truck to a temperature
in the range of 130° - 170°F in order fo be spray applied, instead of a temperature in the range of 280°to
320° F if the tack coat material was composed of 100% asphalt binder. '

When a tack coat is applied (sprayed) on the existing pavement surface, as discussed above, the
tack coat material contains water. The tack coat is in an emulsion form and is typically brown in color.
After a short period of time, the ambient air temperature and the temperature of the pavement surface on
which the tack coat is applied cause the tack coat to “break”. In the asphalt paving industry, that
typically means that the color of the tack coat changes from brown to black and that the water in the tack
coat begins to cvaporate. The rate at which the water evaporates depends on the type of tack coat
material (slow set or rapid sct); the tack coat. application rate; the type of surface on which the tack coat
is applied, the ambient air température, and the temperature of the paverent surface on: which the tack
coat is placed. When all the water in the tack coat material evaporated, it is said in the industry that the
tack coat material has “set”. It is noted that in the 2016 SDDOT specifications, the word “cure” is used

instead of “set”.

Paving Over Tack Coat:

As mentioned above, when a tack coat is applied, it has not broken and has not set. It is well
known in the asphalt paving industry that a tack coat that has not set will be very susceptible to pickup on
the tires of the haul trucks that are delivering asphalt concrete mix to an asphalt paver. In general, the
tack coat material will break in a few minutes, depending on the factors discussed above. Unless the tack
coat is completely set or cured (completely free of water and the water has completely evaporated),
however, the tack coat will be extremely susceptible to being picked up by vehicle tires.

App. 0019
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Under certain environmental conditions, high tack coat application rates, and the selection of the
type of tack coat material, it might easily take up to 30 or more minutes for the water to evaporate and the
tack coat material to “set” or “cure”. In addition, the type of tack coat material required for use by the
SDDOT, while a commonly used material in the country, is a “slow setting” material. This means that it
would take much longer for all of the water to evaporate compared to a tack coat that was labeled as a
““quick setting’” material or a “rapid setting” material.

If a contractor attempls to pave over a tack coat material that has been applied in front of the
paver which has broken, but has not set or cured, it can be expected that some of the tack coat material
will adhere to the tires of the trucks that are delivering the asphalt concrete mix to the asphalt paver.
This is evidently what happened on the SD Highway 45 project at the location of the McGee accident.

Tack coat which has broken, but not yet set or cured, is extremely sticky. Pickup of the tack coat
on the tires of the haul trucks is NOT something new. It is a common problem which occurs when a
contractor does not provide enough-time- for the tack coat mnaterial- fo. not only break, but also to

completely set or cure. Pax;iag’civer the tack coat before it has set allows the material to pick up on the
tires of the haul trucks and'then drop off of the tires a short time later.

Terminology Diffcrsﬁibes:

Based on the deposition testimony of various Spencer Quarries personnel, it is obvious that the
terminology used by the industry cotintrywide is not necessarily the same as the terminology used by the
contractor personnel involved in the SD Highway 45 project. In many cases, as discussed in detail later,
it was stated by the contractor personnel that it was OK to pave over a tack coat material that was broken.
Tn most cases, the terminology relating to the tack coat material being “set” was not used.

As discussed above, it is noted that in the 2016 SDDOT specifications that the tack coat material
must be allowed to cure prior to asphalt conerete placement. It is well known in the asphalt paving
industry that when the tack coat is set or cured, it will not be susceptible to pickup on the tires of the haul
vehicles and carried down the roadway. The tack coat material which is not completely set or cured,
which is picked up, and dropped off of, the tires-of the haul vehicles will significantly reduce level of
friction available to vehicles traveling over the tack coated surface. ™~

From the deposition testimony, it appears that the contractor personnel for Spencer Quarries use
the term “breaking” for the tack coat to undergo a change in color from brown to black, which is correct.
This, however; does not mean that the tack coat material is OK. to pave on and that the tack coat will not
pick up on the vehicle tires. -From the viewpoint of pick up of the tack coat material on the vehicle tires,
there is a major difference in allowing vehicles'to travel over-a tack coat that is only broken versus
allowing vehicles t6 travel over a tack coat that is set or cured. e

USE OF TACK COAT MATERIALS ON U.S. HIGHWAYS:

There is a multitude of technical papers that have been published that deal with the use of tack
coat materials to provide a bond between two layers of pavement. A list of seventy of those papers that
have been read and reviewed by this writer is available for review. Given below is a synopsis of only
eight of those papers which deal directly with keeping traffic off of exposed tack coat materials, the
effect of tack coat on the level of friction available to traffic traveling over the tack coat, and the further
reduction in skid resistance of the pavement surface which is covered with the tack coat when the
pavement surface is wet.

App. 0020
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Survey of Tack Coat Practices:

A survey was completed in 2008 of the use of tack coats in 46 U.S. States, Washington DC, and
7 Canadian Provinces. The survey was divided up into three main sections: tack coat materials, tack coat
application methods, and charactetization of tack coat applications. It was found from the survey, as
expected, that the application of the tack coat can improve the bond between two different layers of
pavement. The materials used by the South Dakota Department of Transportation were comparable to
the materials and application rates used by most state highway departments.

Hot Mix Asphalt Paving Handbook:

Section 14 of the 2000 edition of the Hot Mix Asphalt Paving Handbook is titled Surface
Preparation. A portion of the section deals with the application and use of tack coat materials. It is
stated that “If the tack coat material is not set and a significant amount of haul truck traffic runs over the
unset material, much of the tack coat may-be picked up by the truck tires and tracked down the roadway.
Thus either the tack coat should be allowed to set before haul truck traffic is permitted to run over it, or
the amount of traffic should be minimized.” Further, it is stated that “If the overlay is to be constructed
under traffic, the tack coat is normally placed only a short distance in front of the paver--within the lane
closure and far enough ahead for the tack to set properly before the HIMA is laid on top of it. Traffic is

kept off of the tack coat at all times.”

Two other important commeénts are contained in the Handbook, It states that “if traffic must
travel over the tack coat before the overlay is placed, a light layer of sand can be spread on top of the tack
coat to prevent its pick up by traffic.” Information is provided on the application rate for the sand, which
is dependent on the application rate of the tack coat material. Further, it is suggested that if the tack coat
has been applied and traffic is using the roadway “that the posted speed limits on that section of roadway
be significantly reduced until the overlay operation can take place. Itis not a good practice to place the
tack coat one day, permit traffic to run over the tack coat for a period of time, and then place the overlay

at a later date.”

Finally, the wording in the Handbook ‘c‘gp:uﬁéms on the level of friction of the surface of the tack
coat. It is stated that “Depending on the amount of residual asphalt cement on the pavement surface and
environmental conditions, the level of friction available for traffic at the pavement surface may be greatly
reduced by the presence of the tack coat material.” It is noted that there was exposed tack coat and an
excessive amount of tack coat material preseni and exposed to traffic on the pavement surface at the

location of the IvicGee accident.

Friction Testing of Tack Coat Surfaces;

A research project was conducted in 1998 by the Louisiana Transportation Research Center for
the Transportation Reseéarch Board. A portion of that project included a survey of the state highway
departments in the U.S. to determine the state of the practice with respect to tack coat usage. Some 42
states and the District of Columbia responded to the survey, including the South Dakota Department of
Transportation. Questions asked included the type of materials used for tack coat, the percent dilution
allowed, the application rate, the residual application rate, the time between the tack coat application and
the placement of the asphalt concrete overlay, whether traffic was permitted to travel on the tack coat,
and whether or not accidents had occurred while traffic was traveling over the tack coat material.

It is noted that the SDDOT commented in their response to the survey that tack coat was
“extremely slippery when rained on”. It is also noted that there were significant differences in the
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responses between the different highway departments. Most of the states, however, did not permit travel
on the tack coat by traffic.

The second part of the research project was related to the construction of nine tack coat test
sections on a Louisiana state highway to measure the level of friction provided by a tack coat placed on
top of an asphalt pavement layer. Three different tack coat application (residual) rates were used.
Further, the amount of time between the placement of the tack coat material and the measurement of the
friction level varied, from 4 hours to 8 hours to 24 hours. The level of friction was determined using
ASTM E-274. It was determined that “using typical residual asphalt rates reported by states provide
reduced friction capability for up to 7 hours after application.” It is noted that most of the friction tests
showed the level of friction to be very, very low, well below the level of friction of the original pavement
surface without the tack coat application. S

It must be mentioned that the friction tests that are conducted to measure theskid resistance of a
pavement surface are normally conducted-at a speed of 40 miles per heur. It is noted that the friction
levels measured as part of thi§ Tesearch project were very, very low-well below the level of friction
expected to provide a safesurface for traffic to travel over.

It is well kn_d%n that the level of friction available to a vehicle tire is reduced as the speed of the
vehicle traveling over the pavement increases. It is the understanding of this writer that there were no
reduced speed hmlt signs posted on the SD Hi ghway 45 construction project at the location of the crash.

Proper Tack Coat Application:

Flexible Pavements of Ohio is an asphalt paving LOntpactnr organization similar to the Dakota
Asphalt Pavement. Association. One section of the report is titled “Tracking”. It states that the amount
of tracking that occurs depends in part on “whether sufficient time has been allotted to allow emulsified
asphalt tack coat materials to set prior to haul vehicles having access”. The report also states that “For
safaly reasons, traffic should be kept off the tacked road surface at all ttmes When a tacked road surface
is exposed to traffic, the potential exists for reduced skid resistance, especially during wet weather.”

/’ S L

Tack Coat Guidelines: T e

The California Department of Transportation published a report titled Tack Coat Guidelines.
Two items in guidelines are particularly applicable to the SD Highway 45 project. The first of those two
items states: “For safety reasons, keep traffic off a tack coat surface. If traffic must use the surface where
the tack coat has been applied, apply a sand cover and take o1her appropriale action to pm vide adequate
skid resistance.”™ .. .. g o adh o !

The &econd applicablé comimenit stites “The tack coat may become slick if it rains on a newly
placed tack coat. Tt is prudent to have a source of sand available for these situations, or lane closures
must remain in place during inclement weather.”

Best Practices for Emulsion Tack Coats:

The National Asphalt Pavement Association prepared a report in October, 2013, Quality
Improvement Publication 128, titled “Best Practices for Emulsion Tack Coats”. Section 5 deals with the
Application of Tack Coat. Several comments made in this publication are related to the crash that
occurred on this Spencer Quarries job. First, information is provided on normal break and set times for
an asphalt emulsion tack coat material. Tt is stated that emulsions with normally break in 10 to 20
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minutes. Complete setting of the emulsion might take 30 minutes to more than 2 hours, depending on the
conditions on the roadway.

The NAPA report also states that “Unless the tack coat is set, there will be a tendency for the
tack coat to be picked up on the tires of the construction equipment, especially the tires of the trucks
delivering the asphalt mix to the material transfer vehicle or the paver.” Several figures or pictures
within the publication illustrate pick up of the tack coat material on the haul truck tires.

Further information in the NAPA report states that “much of the tack coat picked up on the haul
trucl tires will be deposited on the adjacent pavement surface. Such an occurrence, referred to as
tracking, creates an unsightly mess on adjacent surfaces. Depending upon how much tack coat emulsion
is deposited on the adjacent pavement or interseciion, -a reduction in pavement skid resistance may occur,
possibly creating a safety hazard.”

Guidelines for Using Prime and Tack Coats:

The Federal Highway Administration published a report, FHWA-CFL-04-001, in July 2004,
titled “Guidelines for Using Prime and Tack Coats”. In part, the publication is a literature search to
determine the applicability and benefits of prime and tack coats. In Chapter 3, a summary of a review of
handbooks from vafious agencies on the use of tack coats is provided.

In the subsection on Traffic; it is stated that “traffic, both construction and otherwise, should be
kept off uncured tack coat, as well as cured tack coat, if at all possible.” The comment is then made that
“The Asphalt Institute reports that a tack coat surface is slick, and that freshly tacked pavement is
generally too slick for safe driving, particularly before the asphalt emulsion has broken™. The publication
further states “that the magnitude of tack coat tracking by traffic is dependent on the type of tack coat
used and whether the emulsion has set”. One of the conclusions for tack coat is “If possible, all traffic
should be kept off tacked surfaces.” £

Standard Specifications for Highway and Bridge C.Gﬁ;t}'lléti{}n, Towa Department of Transportation,
Series 2012. e #

A review was made of the Standard Specifications of the Towa DOT, Series 2012. In the section
on HMA Construction, it is stated that the tack coat should be allowed to adequately cure prior to
placement of HIMA. Further, the specs say that “a light application of sand cover may also be required,
but this is anticipated only for excessive application rates, breakdowns; and short sections remaining at
the end of a day’s ran” An additional comment is made: “Plan applications so they will be covered with
hot mixtures when the work area is opened to traffic at the end of the day’s work”. :

Summary Comments: -

It appears that many organizations have voiced concerns about tack coat application and about
the tracking of the tack coat under the action of applied traffic, particularly the contractor’s haul trucks.
In addition, it is well known that tack coat is slippery, whether unbroken, broken, or set. The safest way
to protect traffic is to keep the traffic off of the tack coat material before the new asphalt concrete is
placed. This can be done by eliminating the amount of extra or overspray of the tack coat beyond what
can be covered with the new asphalt concrete layer at the end of the paving day. If that is not possible,
safety can be significantly increased by posting the appropriate signs to warn traffic and also to reduce
the speed limit.
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SOUTH DAKOTA DOT SPECIFICATIONS:

Section 320. Asphalt Construction:

In the SDDOT Specifications, the use of tack coat is discussed in 2015 Standard Specifications
for Roads and Bridges. In Section 320.3, Part G, first paragraph, it states that the pavement surface
“ghall be tacked in accordance with Section 3307,

Section 330, Prime, Tack, Fog Seal. and Flush Seal:

In Section 330.3, Part E, Application of-Asphalt,~fourth paragraph, it states that “Tack
application ahead of mat laydown shall be limited by job conditions and shall not exceed the amount
estimated for the current day’s operation unless ordered or allowed by the Engineer”: -

Supplemental Speciﬁcaﬁoqs,-‘DEié;i’June 1l 20-16:

In the June ],20 16 Supplemental Specifications, there is a new sentence added to Section
330.3E, as follows: “The tack coat shall be allowed to break (turn from brown to black) and shall be
allowed a cure period, as determined by the Engineer, ahead of mat laydown.”

WEATHER FORCASTS:

A review of the weather fura‘cast_s/ for the area of the SD Highwé.y 45 project for the date of
Saturday, June 30, indicated that the possibility of rain was significant. That weather forecast would
have been available to Spencer Quarries personnel prior to the start of paving on Friday morning, June

29,2018. Indeed, the possibility of rain was also forecast for Friday.

The data reviewed indicated that the chance fof thunderstorms on Friday night was 50 percent.
There was also a 50 percent chance for thunderstorms for Saturday. S

It is certainly very well known in the highway construction business that water on a pavement,
any pavement, reduces the level of friction available to the tires on a vehicle. The reduction in the level
of friction on a wet road is greatly increased when uncovered tack coat is present on that pavement
surface, Instead of the tires coming in contact with the pavement surface when the pavement is wet and
the tack coat material is-prescat; the tires come in contact with the water on top of the tack coat.

SPENCER QUARRIES DEPOSITIONS: ~ ~ =

Nine different deposition transcripts of Spencer Quarries / Commercial Asphalt Company
employees were reviewed. Two things stand out from those reviews. First, there is very limited
knowledge of the proper use of tack coat materials. Second, the Spencer Quarries employees claim that
anything and everything that might have gone wrong was the fault of the SDDOT personnel since they
approved all of the contractor’s operations.

There was a significant lack of knowledge displayed in regard to the common terminology used
in regard to tack coat materials and the difference between the breaking and setting (or curing) of the
emulsion in a tack coat. In addition, there was a strong belief that it was OK to pave over an emulsion
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tack coat that had not yet set. Further there was a strong belief that it was OK to allow traffic to travel at
highway speeds over the tack coat material, even in rainy weather.

There was also a significant lack of knowledge in regard to the lack of friction available for
traffic that would travel over a tack coat surface. The Spencer Quarries personnel evidently did not
believe that a tack coat would be slippery, even when wet.

When asked questions, the Spencer Quarries personnel continually mentioned that everything
that they did was approved by the State of South Dakota personnel on the project. The project personnel
for the contractor took essentially no responsibility for what happened on the job. It scemed that their
only requirement was how many tons they could place every day. They needed to get the tack coat
placed far enough ahead of the paving operation so-they could pave over it without being delayed,
waiting for the tack coat to break.

THE PICTURES OF THE PAVEMENT SURFACE:

The pictures of the pavement surface in the northbound direction of the SD Highway 45 project
provide the information needed as to the cause of the McGee accident on the Spencer Quarries job. The
difference in the dmount of friction available to the tires of a vehicle in various longitudinal and
transverse locations where the final asphalt concrete pavement surface was not yet in place contributes fo
the cause of the crash. <

The pictures that were evidently taken on July 1, 2018 by members of the McGee family show
that the surface of the pavement of the first course of the new pavement structure is covered with
“splotches™ of tack coat material. Those splotches, or spots, have been deposited on the pavement
surface after falling off of the tires on the contractor’s haul trucks which have traveled over the unset or
uncured tack coat material in front of the paver during the paving operations.

The locations of the splotches or spots are highly variable down the length of the northbound
pavement lane and also across the width of the lane:” The spots provide an increase in the thickness of the
tack coat material which reduces the amiount of friction available to a vehicle tire. In addition, the highly
variable location of the splotches causes a major change in the level of friction available to a vehicle tire
in different locations when traveling over the tack coat on the pavement surface. The decrease in friction
available to a vehicle tire due to the splotches is in addition to the decrease in friction which would occur
just from the exposed, cured tack coat alone. Combined, the two situations would significantly reduce
the level of friction available fo any vehicle tive. .~ -~ - . O

It is very important to realize, however, that the tack coat surface that was exposed to travel by
highway speed traffic, would have provided a surface that would have a very low level of friction,
regardless of whether or not the splotches were present.

CAUSE OF THE CRASH:

Based on the information reviewed, the cause of the crash of the McGee vehicle appears to be
related to several things. First, it is the presence at the crash location, of tack coat which had been placed
by the contractor and not covered up with asphalt concrete mix. As discussed above, exposed tack coat,
whether broken or set, provides a reduced level of friction for traffic.

App. 0025
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Second, it is the presence of the tack coat splotches which increase the thickness of the tack coat
in some locations, thus further reducing the level of friction available. Areas without splotches adjacent
to areas with splotches will provide highway variable levels of friction to the vehicle tires.

Third, it was the effect of the rain water on the pavement surface which would further reduce the
level of friction available since rain on the tack coat surface would further reduce the contact between the
vehicle tires and the top of the pavement, thus reducing the level of friction of the roadway even more.

Fourth, it would be related to the fact that there was no warning or reduction in the posted speed
limit for the Highway 45 crash site even though it was well known by Spencer Quarries personnel that
there would be tack coat left exposed to traffic for a few days.

The above opinions and the reasons for those opinions are bascd on the review of the information
provided to me to date. They are also based on many years of experience in the asphalt pavement
construction industry. They are believed, based on a reasonable degree of engineering certainty, to be
accurate. 7

If any adcjii:ional information regarding this project becomes available, T reserve the right to
supplement these opinions based on that additional information

J Signed! James A. Scherocman, P.E.
James,A. Scherocman, PE.
Ohio{ Indiana, and Arizona Registration
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
:§
COUNTY OF BRULE ) FIRST JUDICIAL CIRCUIT
AUSTIN MCGEE,
07CIV18-000054
Plaintiff,

vs.

SPENCER QUARRIES, INC,, — ———

a South Dakota Corporation; SOUTH AFFIDAVIT OF

DAKOTA DEPARTMENT OF JAMES A. SCHEROCMAN

TRANSPORTATION; KENT GATES, as
an employee of the ﬁﬁﬁih Dakota
Department of Transportation; and KRIS
ROYALTY, as an employee of the South
Dakota Department of Transporiation

-

Defendants.
STATE OF OHIO o
§
COUNTY OF CINCINNATI )

I, James A. Scherocman, hereby swear gpd"étate as follows:

1. Attached as Exhibit 1 is a true and. correct copy of my resume. I am a self-employed
consulting engineer, T have a Master of Civil Engineering (MCE), Ohio State University,
Columbus, Ohio, September 1967, with major in materials- engineering and minor in
geotechnical et'l_gilieeﬁng;_ and a Bachelor of Civil Engin_éériﬁg (BCE), Ohio. State
University, Colﬁﬁlbus, Ohio, August 1965, with major-in ma'terie;lé"and minor in
transportatioﬁ engineering.

2. 1 am the primary author of the Hot Mix Asphalt Handbook which is widely used to train
personnel from state DOTs and contractors who work in the industry. The tack coating
procedures set forth in my Handbook were cited in the hot mix asphalt certification training
required by the SD Department of Transportation. Copies of the Handbook were also

included in at least some of the training materials provided to participants.

_ App. 0027
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I was directly involved in testing done to determine the friction numbers for tack coated
road surfaces like the one encountered by Austin McGee in this case. That testing resulted
in a technical paper titled Friction Testing of Tack Coated Surfaces published in the
Transportation Research Record. A copy of that paper is attached as Exhibit 2. The co-
author and T also gave a related presentation to the national meeting of the Transportation
Research Board.

Exhibit 2 also involved a nationwide survey of statc DOTS, including South Dakota. When
the SD DOT was asked if any accidents 65@?&:{1 while traffic was traveling on tack coat,
the response was: “cxiremely slippery when rained on.” Friction Testing of Tack Coated
Surfacesatpage 7. il e

I have been Ir_et;ined as an engineer and hot mix asphalt pavement construction expert on
this case. ~

I have reviewed many depositions including those from various employees of Spencer
Quarries and the South D;kota Department of Transportation.

] am very familiar with the process of tack coating and the dangers associated with allowing
the public to travel at highway Eﬁeeds on cxposed; cured tack coat, especially when the
surface is wet.

The South Dakota Standard Specifications app]lcable to this case prohibit the application
of tack coat beyond what is estimated to be covered on that day unless ordered or allowed
by the SD DOT. i |

The process of estimating how much hot mix asphalt can be applied in any particular day
does not involve engineering. The process is a simple mathematical calculation based on
the mix production rate at the asphalt plant and the dimensions of the asphalt mat being
placed on the roadway. The amount of tack coat necessary can also be determined simply
by keeping track of tﬁc distance cbvéred by each truckldad of hot mix asp-halt.-

On July 27,2021, I traveled to SD Highway 45 north of Gann Valley, SD to view an active
asphalt paving job being done by Commercial Asphalt. I observed warning signs,
including Fresh Oil signs. Photos of the scene are attached as Exhibits A and B, The only

fresh oil in the vicinity of the Fresh Oil signs was cured tack coat. The tack coated surface

was being used by the traveling public when I was present.
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Dated this 10th day of August, 2021.

za%s A. Scherocman

Subseribed and sworn to before me, the undersigned, this —r’ ¢ day of August, 2021

L bfooveeet

Notary Public
My Commission Expires: &lf’a‘? VG- T2

(SEAL)
‘“:'f','é:;',
S22
3 e NATALIA HORECHYY
: e Notaty Public; State of Ohio
® "?u'e TS 5 My Comm, Exp!resAug 15, 2021
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TRANSPORTATION RESEARCH RECORD 1616

Friction Testing of Tack Coat Surfaces

HAROLD R. PAUL AND JAMES A. SCHEROCMAN

In response to litigation because of an accident ease involving tack coat
on a construction project, & field trial was evaluated to determine fric-
tional charcteristics of tack-coated surfaces, When a literature search on
this topic returned little information, state Depariment of Transporiation

materials engineers were sutrveysd to determine the state of the practice

with respect to tack coat operations, On the basls of the survey responses
and the existing litigation, a field trial was conducted to evaluate friction
numbers on tack coat materials, Variables inoluded residual asphalt con-
tent (three levels); test time (three levels); ccmbiqgﬁo:-.s of wet, dry, and
flushed surface conditions (seven levels); and “feplicate testing, It was
found that at typical residual asphalt rated reported by states and speci-
fied in Louisiana, reduced friction capability existed for up to 7 h after
application. With the friction numbers obtained, traffic should be main-
tained only at controlled low speeds if at all. However, the residual
asphalt content appeared heavier than in typical practice, At residual
application rates that were typical of practice, friction properties were
produced that would allow traffic ot maderate speeds. After several days,

friction numbers returned lo the original condition b:cauac of traffic or
weather abrasion. / ;

As part of litigation resulting from an accident case where several
fatalities and permanent injuries were sustainéd, the Louisiana
Transportation Research Center was requested to provide assistance
to determine the potential for friction problems on tack coat materi-
als left exposed to traffic, At the time of the accident, & construction
memorandum dictated that undiluted asphalt emulsion tack coat
rates should vary from 0.09 to 0,32 L/m? depending on the type of

surface to be tacked, The rates were higher for old, oxidized, or -
milled surfaces and lower for new surfaces such as between lifts af”

multiple-lift construction. The rate established for application on
newly placed asphalt concrete surfaces was 0,14 L/m? Typical
residual asphalt contents for 8S-1 emulsions were 62 1o 64 percent,
which indicates that the desired specification residual asphalt
content should be 0.09 L/m? for a newly placed lift,

In this case, the contractor had placed a binder course and was in
the process of paving wearing coiirse mix bafore leaving the rcud-
way because of equipment breakdown. Even though the minimumn
specification application rate was in téima of gallons of e_l_nulamn per
square yard, the spesifications also permitted diluiion of the tack coat
material. It was reported in the project engineer's notebook that the
distributor shot rate was 0,22 L/m?, Conversation with the distribu-
tor operator indicated that the emulsion was diluted 3 parts emulsion
to 5 parts water. The residual asphalt content placed before the
accident was 0,05 L/m? (0,22 L/m? % 0.375 emulsion/water ratio %
62 percent residual asphalt),

Specification language indicated that the fack coat should cause
the least inconvenience to traffic and that it could be applied up to
1 day in advance of paving operations, However, there were stipu-
lations that called for retacking should traffic damage or pick up the

H.R. Paul, Louisiana Transporiation Research Center, 4101 Gourrier
Avenue, Baton Rouge, LA 70808, J. A. Scherocman, Consulting Engineer,
11205 Brookbridge Drive, Cincinnati, OH 45249-2267,

South Dak
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tack coat. Tack coat materials exposed for more than 24 h were
required to be retacked, The prevalent concern was the impact of
traffic damaging the tack coat and rendering it nonfunctional or of
having fo clean cars splattered by tack material,

As a general rule in day-to-day paving operations, all or most tack
coat material is covered because the contractor does not want the lia-
bility of cleaning cars or of having 10 ratack the surface, There are
exceptionel circumstances such s in the cose of this accident when
substantial areas of tack coat may be left ekposed because of weather
or breakdown or both,

In 1984, the department initiated a fog seal program on open-
praded friction courses in an effort to extend the service life. Gen-
erally, these mixes had become closed with time and in many cases
were raveling because of oxidized asphalt cement. The fog seal was
intended to reduce the raveling. Engineers had expressed concem
about potential friction problems.

Tests were conducted on two open-graded friction course surfaces
using ASTM E-274. A CSS-1 asphalt emulsion was diluted with
4 parts water and applied at 0,45 1/m?, producing a tesidual asphalt
content of 0.06 (0.45 L/m? x 0,2 emulsion/water ratio X 62 percent
residual ssphalt). The first test, on a surface with a fiiction number
FN 59 iridicated that 4 h after the fog seal was applied the friction
number was FN 39; after 26 h a value of FIN 46 was obtained. A
second roadway had a value of FN 59 before fog seal and FN 54 after
bn‘:aking No further saféty concemns weré expressed for open-graded

 friction courses.

A similar friction test was conducted on a gravel surface treat-
ment that was losing aggregate, The friction number was FN 36.5
before application. After 6 days, a value of FN 35.4 was attained.
No tests had previously been conducted on dense-graded asphalt
concrete surfaces.

_ D_ESEA‘R'.CH APPROACH

Suwey of States

Before the ﬁatd evaluation, a questionnaire was distributed to all
state Department of Transportation materials engineers about tack
coat and fog seal practice. In general, the questions included what
type of material is used for tack coat; are tack coat materials diluted;
what is the application rate; are there different rates used depending
on the surface to be treated; is travel permitted on the tack coat; and
had any problems or accidents been reported relating to traffic on
the tack coatf. A copy of specifications was also requested, Similar
questions were posed for fog seals,

Forty-two stales and the District of Columbia responded, Table 1
summarizes the responses for the tack coal. The residual application
rate was calculated based on the dilution indicated, the maximum
application rate of emulsion, and the minimum specification residual
8S-1 asphalt rate of 57 percent (typically the residual asphalt content
of 88-1 emulsions ranges from 62 to 64 percent). In two instances,

EXHIBIT
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TABLE 1 Tack Coat Survey
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Staie Materialy Tach coat application Resldual Time beiween tack coat | Is travel oo Have any
used Normal % rate uslng application application. and the (ack coat secidents ;
for tactt coat | dllution 5S type materdal (L/m") w0 |placement of HMA layer| permitted? | occurred while
ok L) traffle Is travellng
on tack cont?
Alabama C55-1 a.) Normal range- 0.45 Min. time - yes-if 55 is no
C85-1h no b.) Range on existing- evaluated 0.26 after emulsion has cured hﬁr;lltenhm not
AC c.) Range on - None fully covered
Alaska STE-1 a.) Normal range- 0,32 Min, time - 15 min o no
oss-1 | STE-1mone |y oo nge on existing- 0.32 0,08 Max, {irme - 2 hrs
CS8-1 50% o) Range o - AR
Arizona 881 11 2.) Normal range- 0.27-0.54 Min. time - when no unknown
diluted 1;1 w/ ith b.) Range on cxisting- same 015 emulsion breaks
waler and AC ffm ¢.) Range on overlay- 0,18-036 " | Max, time«no m;ma ‘t;:k
than covered up in shit
Arkansas £8-1 8.} Normal range- 0,23 Min, time - after AC yes no
no h) R.mgu an existing- 0.14-0.23 0.13 breaks 5
t! ime Max, time - 72 hrs 5
California RS-1 Min, time- depands on nn
§8-1 0.14%  [6) Range on exisling-0,09 to Mclimale mndictlln?::l . nio reply
Asphalito [0.45 0.26 ax. time- No te
witer o) Range on averlay-0.09 1o standard
o 0.23
Canncctleut Asphalt a.) Normal range- 0,14 to 0.45 Not Specified no no
Emulsion 50% b.) Range on existing-same 0,13
c) Range en overlay-saine
Flerida RS-1 8,) Normal range-NA Not specified NA yes
RS2 no ) Range on exisling-NA NA
Range on overlay-NA
Qeorgia AC-20 a.) Nomnal range-NA NA NA NA
AC-30 NA .) Renge on exisling-NA NA
: c.) Range on overlay-NA
Hawaii Emuisified Itol |a)Nomal rang=5.23-0.03 Min. time-None, but after | yes, when S§ no
Asphalt by vol. with |b.) Range on cxisting-same 0.13 the surfzcs cured, is cured
wala Max, time- 4 hours
Ilinois Emulsified Min. time-after the no NA
Asphalt b.) Rangs an existing-same % emulsion breaks; Max.
©,) Range on overlay-0.10 RC- 0"i2 time-if traffic allowed on
70 SR seal coat,
it's covered with fine
: s SgBregate
Indiana Asphalt a.) Normilal mngesNA Min: lime- Emulsion NA ne
Emulsion NA .) Range on existing-MA NA break
AE-T c.) Range on overlay-NA Max. time- NA
Jowa C88-1 a.) Normial range-0.09-0.23 Min, time- subject to yes no
C88-1h i b.) Range on existing-zame .13 engineers
¢.) Range on overlay-same : approval
- | Max. tlmt'- Nul smfmﬂ
Kansas 88-1h - |a.) Normal range-0.14-0.23 Biglen (about 1 hr,)
CH8-1h residual T 36hes
0% 213::13‘, ot r:xtsiit!g-& 14-0.23 0.14-0.23 -
2.) Range on avc:!..,-ﬂ 14-0.23
residual
Lovisiana §5-1h a,) Normal range-0.09-0.36 Min. time-Broken yes o
C88-1h 50% b.) Range on existing-0.32 .18 Max. time-none
¢.) Range on overlay-0.14 5
Maine HFMS-1 a.) Nonmnal range-NA NA NA NA
NA b.) Range on existing-NA NA
¢.) Range on overlay-NA
Maryland AE~ a.) Normal range-0.05-0.14 Min. time- 15 min, no Spray and pickup
Asisfrom [b.) Range on cxisting-0.05 min 0.08 Max, lime- NA from tires
refinery  [c.) Range on overlay-0.05 min *
Michigan S8-1h Pibeos a.):unml range-specified by Min, time- when the bond NA no
an engineer coal
exceed  [b.) Range on existing<0.43 0.]3 has cured
orig. vol.  [c.) Range on overlay-0.23 Max. time-NA
(continued on next page)
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TABLE1 (Contluued)

State Materials Taek coat application Resldual Time between tack coat | Istravel on Have any
used Normal % rateusing i u‘: o application. and  |thetackcoat|  accidents
fortack copt |  difution §5 type materlal (Lém?) Wm VO |olacerent of HMA layer| permitted? | ocourred while
of 58 Wi trafflc s travellng
aon tack coat?
Migsissippi §8-1 a.) Normal range-0.23-0.45 Min. time- sufficient time yes no
: Contractor  [b.) Range on existing-same to allow
isnotto  [c) Range on averlay-same 0.26 emulsion 1o break
dilule May. time-None
Missouri Emulsified .} Normal range-0.09-0.45 Min. time-when the tack NA ne
Asphalt A tatch 28 b.) Range on existing-up to hes cured
J ?0% engineer 0.13 Max. time-NA
c.) Ringe on everlay-uniform
COVErage ==k
Montana §8-1 a.) Normal range-0.14-0.23 Min, time-unlil the no paint damage
b,) Range on existing-same emulsion breaks; Max. s to vehicles and rare
50% |5y Range on ovarlay-0.23 006 | yite- rtust be maintalned | -~ windshield damags
T intact o
Nevada 88-1 _ |2 Normal range-0,23-0.45 Min, ime- after einulsion yés o
§5-1h 60% to 40% |b.,) Range on existing-0,23-0.32 0.15 breaks
¢.) Range on overlay-0.23 Max, time- none
New Jersey C35-1h ,. a.) Norinal range-0.18-0,68 Min. time-cure to a no Problems with
" sou .) Range on exisling-0.18-0.68 0.19 condition tracking
& ) Range an overlay-0.[8-0.45 s which is tacky ta the touch of tack and tack an
M. lime-same day vehicles
New Mexico 551 .) Norinal range-0.36 - 0,54 Min, time- Emulsion NA NA
b.) Range on existing-+ or - break, 15 minutes to 1
0% .54 7 . 018 lwour
¢.) Range on overlay-+ or 0,36 2 Max, time-NA
New York HFMS-2h n.) Norms! mnge-0.13-0.32 Miin, time-2s soon as no Only when wet
88-1h - ) Bange on existing-same crnulsion breaks; Max,
CSS-th S0%  le) Range on overlay-same 0.09 1 time-placement of HMA
. fayer
North CRS-1 a.) Normal range-NA Min, lime-immediately no Traffic not allowed
Carelina CRS-2 NA b.) Range on existing-NA NA afler tack coat application s on roads with tack
i ¢,) Range on overlay-NA - Max, thine- szme day as coat
- | e tact coat
North Emulsified a.) Normal range-NA .~ _ not specified- NA NA
Dakota asphall 50%  [b.) Range on existing-NA NA '
c.) Rangs on averlay-NaA
Ohio §8-1h a.) Normal range-0.32).45 IMin, time-several minules no no
NA b.) Range on éxisting-same 0.26 Max. time-limited by
o)
Oklaloma 881 &) Normal range-up 16 0.45 Min, time-emulsion must | | yes  Splash on vehicles
e 50% b.) Range on existing-same 013 break
; c) Rangs on overlay-same_ - ) - Mas, time-tame day
Oregon C88-1 . |6 Worenal range-0,23-0.91- Ha
WA |b) Range on exisling-same 0,52
ot 3 c.) Range on overlay-same = o
Pennsylvania C88-1h : a.) Mormal mnge-0.09-0,32 Min. time- until cured NA no
= b.) Range on existing-engineers Max. time-not specified
50% ud 0,32
¢.) Range on overlay-same as
J
Rhode 55-1 a.) Normal range-0.23-0,09 nane no no
Island 40% b.) Range on existing-sama .08
C, G DVET Juit)
South CRS-2 #,) Normal range-NA Min. ume-allow ernulsion NA no
Carolina b.) Range on existing-NA to break; Max, time-on
NA c.) Range on overlay-NA NA ambient air temperature,
humidity and mat
ten:Eraturu
South §5-1h g.) Nortal range-0.23 Min. time-emulsion must NA extremely slippery
Dakota C8S-1h tiod ) Range on existing-same 0.3 be when rained on
c.} Range on overlay-same 2 broken; Max, time- not
specified
) (continwed on next page)
, Fiﬁg}; 8228/2020 2:29 Pl\g CST Brule County, South Dakota 07CIV18-000054
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Paul and Scherocmat
TABLE 1  (Continued)
State Matexials Tack coat application Restdual Time hetween tack coat | In travel on Have any
used Normal % rale using leatfon application, and the tack cont nceldents
for tack coat |  ditutlon §S type materlal (L/m?) "’L e |piacement of HMA layer| permitted? | occurred while
of S8 W) rafficis traveling)
on tack coat?
Tennessee Emnulsified a.) Normal range-0.23 Min, time-until properly no No traffic allowed
asphalt b.) Range on existing-same cured on
0% le.) Range on overlay-0.09 0.23 Max. time-coniracior tacked arcas
protects tack coat until
next course is applied
§5-1 ) Normal range-0.05-0.23 Min. tim=-30 minutes no no
Texas MS-2 1ol .) Range on existing-NA 0.06 Max, time-45 minules
) Range on overlay-NA
Vermont RS-1 a.) NMopmal range-NA HA
MA ) Range on existing-NA : NA NA NA
c.) Range on overlay-NA
Virginia CS§8-1h a.) Normal range-0.23-0,45 Min, time-asphalt must | - ©mo no
50% ) Range on cxisting-same o have )
¢.) Range on overiay-0.45 * broke
o e Max, time-none
Washington Css-1 - |a.) Normal rangs-0.45 Min. time-30 mintes yes Do not allow traffic
State 0% .) Range on existing-same 0.13 Max time-NA on tack
c.) Range on overlay-same
Washington §8-1h .) Normal range-0.09-0.23 Min. lime~ after it NA no
D.C. ) Range on existing- becomes lacky
ol c.) Range on averlay- 0.10 M. ﬁmmr:gmm by
¥ - ",-'- L m
West §8-1h ) Normal range-0.9-1.4 Min. time-cured nn Tracking and
Virginia 50% b.) Range on exisling-zame 0.51 Max. time-nune asphalt
Range on overlay-nol ussd | on cars
Wisconsin Asphalt. Min. time-afier it breaks no (Cinly traffic allowed |
Emulsion 50% 0.03 Max. lime-NA is canstruction
CSS-1 [raflic
Wyomning C88&-1 3 Broken yes none
50% 005 psually ovemight
Ussh 58-1 ) Normal range-0.36.0.45 Min. thme 20 min. e’ construction
§8-1h residual : Max. lime-NA enly
€581 ~ |b) Normal range-036-045 | 54
CSS.1h 50% - lectidual | oss0ss
r.) Nommal range-0.36-0.45
residuat
 Residual application rate is based on 57% residual emulsion times the specified application rate and docs not include the nonnal % dilition, |

Note: HMA = hot-mix asphall.

the application rates provided wers in terms of residual asphalt.

Almost all the states used slow-set emulsions with typical resid-
ual application rates between 0.06 and 0.26 L/m?. The responses
indicated that different application raies may be used depending on
the type of surface for application: The time between tack coat appli-
cation and paving was typicaliy after the emulsion had broken.
Three states had & maximum time that a tack could be left before
placement of the asphalt concrete and four states indicated that
paving was required the same day the tack coat was applied. Nine
states indicated that fravel was permitted on the lack coat and
{he remaining states either replied that no fravel was permiticd
(18 states) or provided no response (13 states), Most significantly,
only 1 state indicated that accidents had occurred while people were
traveling on tack coat. One state responded that the tack became
slippery when it rained and 5 states reported problems with tack
coat materials splashing on vehicles.

In the fog seal survey, 5 states indicated regular use, 10 states
occasional use, and 8 states seldom use, Twelve stales responded
that fog seal was never used and 8 siates provided no response. The

o mamcror (5% SRR AFAEIOST Brule County, South Dako:

application rates were generally higher than fack coat rates. One
state reported skid problesas after rain and another indicated that the
pavement ¢ould be slippery for several days after application. Two
olher stutes were concerned with splash on vehicles. After these sur-
veys were reviewed, potential safety problems associated with traf-
fic on tack coat materials appeared minimal, The concem of the
states appeared concentrated on the effectiveness of the tack coat
after traffic had soiled or damaged it and on the liability of cleaning
vehicles.

Field Project Selection

To replicate the accident site conditions, a search was undertaken
for a roadway under construction in the same area of the state with
approximately the same traffic conditions. The same contractor had
recently placed a binder course using gravel as the coarse aggregale
and siliceous sands, similar to the mix placed at the accident site, He
was preparing to place the wearing course approximately 10 weeks

App. 0033
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after the binder course, which replicated the circumstances of the
accident site, This project was located on LA-16 from Holton to the
Washington Patish line in southeastern Louisiana with similar
average daily traffic.

Experimental Deslgn

Residual asphalt content, test time, pavement surface condition, and
replicate sections were variables selected for the evaluation. Three
residual application rates were chosen to reflect the residual asphalt
placad on the accident site (0.05 L/m?), the spacified residual rate
(0.09 L/m?), and twice the specification residual rate (0.18 L/m?).

Three time periods for friction testing were established at 4, 8,and

24 h after application, It was assumed that the emulsion would be
broken and at some stage of setting within these time periods. Addi-
tionally, it was decided to fest the tack coat less than 1 h afier appli-
cation, which would be during or shurtly after the emulsion had
broken and before it had set.

Each section was to be tested- {n dry (without water delivery
according to ASTM E-274) __smd wet (using the water delivery
according to ASTM E-274) conditions. Also, each section was
tested after a water truck Had flushed the tack with water. After
flushing, this test was c:mductad wet with the eqmpment water
delivery system.

Three test sections were identified, each with !ﬁrea subsecuons to
represent the residual application rates. Because: itwas believed that
the tests on the section where the emulsion had recently broken (less
than 1 h) would possibly destroy that section for the 4 8:, and
24-h tests, only one section was designated for broken™ bt not yel
set. The remaining two sections provided replicates for each appli-
cation rate, Bach subsection was 107 m in length with a 15-m tran-
sition zone between subsections. Sections A and B wers separated
by approximately 152 m and Section C was separated from Section
B by 305 m.

FIELD TRIAL

Calibration of Distributor

The paving contracter’s distributor was not computer controlled,
which was believed necessary to achieve the acouracy needed for

TRANSPORTATION RESEARCH RECORD 1616

who had an Etnyre computer-controlled distributor, This distributor
was rented to the project along with an experienced operator. Cali-
bration was conducted according to ASTM D2995 in the contractor’s
plant, located several miles from the construction project.

For calibration purposes, strips of aluminum sheeting wera cut
into lengths of 3.66 m x 22.9 cm for transverse measurements and
1,83 m x 22,8 em for longitudinal measurements. Gauze pads mea-
suring 22.9 % 12,7 cm were numbered and taped to the aluminum
strips. Twenty-eight pads were attached to the transverse strips and
14 pads were attached to the longitudinal strips.

One set of transverse and longitudinal strips was placed for each
application rate on an old asphalt pavement in the contractor’s yard.
Savaral strips were wasted in attempts to achieve proper distribu-
~tipn of thé @mulsion, After what appeared to be proper application,
the strips were collecied, and the pads were carefully removed and
individually weighed to the nearest 0.1°%:

Field Application

Cones were pluced to delineate the sections for the distributer oper-
ator and the fiction testing operator. One transverse strip and one
longitydinal strip containing pads were placed in eagh subgeation
approximately 300 ft into the subsection for ASTM D2995 testing.
Only two longitudinai strips were placed in Section C, with one in
each of the first two subsections. Law enforcement officers were
hired to provide traffic control—specifically, to keep traffic off the
tack coat material until after the 4-h test. The computer was set lo
apply the rates determined during calibration,

Sections A and B were placed without incident. However, the
application rates visually appeared to be heavier than anticipated.
The application appeared to approach that of chip seal rates and not
the speckled texture or driil patterns typically associated with tack
coafs placed in Louisiana. The distributor operator also indicated

_that the rates appeared greater than he usuelly applied. It was

" decided to reduce the application rates for Section C, The computer

this type of experiment. Another contractor in the staté was ldcated

was adjusted io place residual asphalt at 0.03, 0.01, and 0.05 L/n2,
Also, becauss of the lower rates in Section C, it was decided to use
Section A for the less than 1-h tests, which left no replicate sec-
tions, It was noted that the 0.03 and 0,01 L/m® applications
approached the speckled texture typical of tack coats placed in
Lauisiana, but that thers wes no visual difference between the sub-
_sections. The field residuai application rates for ea;ch subsectinn are

- presented in Figure 1.

4= SECT.A(BROKEN) ) -  SECT.B(SEM 7 € SECT,C(SET)
Al A2 A3 Bl B2 B2 c1 c2 c3
.05 009 0.18 0,05 009 0.8 0.03 001 0.05
w15 w7 15107 152 107 15 107 15 305 07 15 107 15 W07
m m m m m m m n m m m m m m m m m
FIGURE 1 Field trial residusl application rates (L/m?).
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 TABLE2 Field Residual Application Rates (L{m?)
Subszection/Residunl Rate Transverae Longitudinal

Al/ 0,05 0.05 0.04

A2/ 0,09 0.09 010

A3/ 0.18 0.21 0.20

B1/0.08 0.05 0.05

B2 /0,08 0.08 0.09

B3/0.18 021 0.27

CL/0.03 N/A 0.03

€2/0.01 CNA 0.03

C3/0.05 NIA N/A
After application, the sl.ripswere_re:ﬁbvud for drying and weigh- B2 having n residual asphalt content of 0.09 L/m?, similar to that
ing to a project engineer’s office’ located on the project site, The specified by the construction memorandum. Subsections Bl and
strips were left in the sun to dry and were weighed late in the after- B3 represent one-halfand twice this required rate. Generally, Sub-

noon, Table 2 indicates that the initial calibration seftings were cor-
rect and that the applied rates were accurate. Subsections C1 and C2,
placed at the lower rates, were found io have the same quantity of
residual asphalt. e

Friction Test Results

All three sections and each subsection was tested for friction by
using ASTM E-274 immediately before the 58-1 asphalt emulsion
was applied. Section A was used for testing less than 1 hafter appli-
cation, With the assistance of law enforcement officials, traffic was
kept off the tack coat for 4 h. Tt was assumed that most paving oper-
ations would have placed new mix on the tack coat by this time. At

4 h, Sections B and C were tested by using normal ASTM E-274

procedures placing a thin film of water in frontofthe tiva.

Additionally, a water truck was used to flush the sucface of Sec-
tions B and C to simulate rainfall. The sections were then retested
wet with the thin film of water distributed in front of the tire. Each
test for each section was repeated. After the 4-h test, the roadway
was posted for reduced speed and opened to traffic to simulate the
wearing off of the tack coat uader traffic, Sections B and C wers
again tested at 7 h (to complete testing before dark, the planaed §-h
test was cut short), Inaddition to the riormal test and the flushed test,
friction tests were condusted on the flushod surfase bui without the
thin film of water (dry test). .

At this point, because of the low friction numbers recorded, the
24-1 test was canceled and the tacked sections were lightly sanded.
Rain occurred that night and periodically for several days after the
tests. The friction was again tested at the next opportune time, which
was 5 days after placement.

Table 3 presents the averaged friction test data, All sections
returned to original surface condition (FN values of 35 to 40) after
5 days of traffic. The operator reported that the tack coat was no

section B3 had the lowest friction numbers, but all subsections
indicated low friction at 4 h (FN values of 9.6 to 14.4) with little
difference after the surface was flushed (9.4 to 15.2), With traffic,
the friction numbers increased (13.5 to 19.8) as the asphalt was
abraded between 4 and 7 h.

The friction numbers for Subsections C1 and C2 are similar for all
tests at all time periods. There was little difference between 4h(FN
values of 19.3 and 22.5) and 7 h (21.4 and 23.3) for standard ASTM
E-274 tests, The fiushed FN values at both 4 and 7 h (23.1 and 26.5)
wete highier than the standard tests. These subsections demonsirated
much higher friction numbers then the heavier application rates in

Sections AandB. After 7 h (3 hof traffic abrasion) and a flushed con-

dition these numbers are similar to old gravel wearing surfaces in

_-Louisiana.

longer visible, As expected, Section A, which was tested ina bro-

kan but not set state, demonstrated very low friction resistance.
The EN values ranged from 8.8 to 11.5. There was very little dif-
ferentiation between the subsections. Flushing the surface
increased the friction only slightly in these subsections (FN values
of 10.7 to 14.3). Section B represents the set state with Subsection

CST Brule County, South Dakota
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_ The friction numbers found during this field trial demonstrate
that, at the specified appiication rates, the tack coat surface could be
considered potentially hazardous depending on speed and weather
conditions. Because tack coat is not a pay item in Louisiana and is
considered an incidental item, the acceptance of the tack coat is
visually approved by the roadway inspector. Dilution rates are gen-
erally unknown and aciuai rasidual rates are not determined. There
is certainly a conservative errcr to the light side because of a desire
to not create  slip plane with too much tack coat material.

At tho lower rates distributed in Subsections C1 and C2, which
appeared to be similar to practice but lowér than the specified rate,
the friction capability of the tack coat appears to be adequate, If,
however, the specified rates are indeed being placed in the field, the
specifications should be revised to not allow tack coat operations the
previous day, and all tacked areas should be required to be sanded
if they cannot be covered with mix because of weather or break-
down. This position appears applicable to most states responding to
the survey as their residual application rales are similar to those used
in this field trial.

CONCLUSIONS
1. Tacked surfaces using typical residual asphalt rates reported

by states provide reduced friction capability for up to 7 hafter appli-
cation. At these rates, vehicles should not be permitted to traffic the

App. 0035
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TABLE3 Friction Tests

Test Condition Section / Resldual Asphalt
ALf0,05 A27009 Alfonl
Original Surface 352 349 365
1 Hour / Normal 1.5 8.8 10.5
1 Hour / Flushed 143 10.7 1.7
5 Days / Normal 342 384 390
B1/0.05 B2/0.09 B3/021
Original Surface 373 303 373
4 Hours / Normal A T 9.6
4 Hours / Flushed 15.2 13.5 9.4
7 Houtra / Normal 17.1 2.3 13.5
7 Hous/Flushed. -~ | 17.5 203 14t
7 Hours/Flushed, Dry 18.4 - 161
§ Days / Normal 132 364 379
€1/0.03 C2/0.03 c3/
Original Surface 404 389 353
4 Hours / Normal AT TR 22.5 14.7
4Hours/Flushed | 2.1 - 156
7 Hours { Normal 214 | 233 19.6
7 Hours / Flushed %5 w1 -
7 Hours/Flushed, Dry 26.4 29.5 2338
5 Days / Normal 38.0 9.5 359
tacked areas at other than controlled speeds. Provisions should be = 3. Within several days after application, the tack coat material is
made to sand all tacked areas if the contractor must cease operations - abmded by traffic or weather and original friction properties are
because of breakdown or weather. restored.

2. 'The residuel asphalt rates, which appeared similar to common

practice in Louisiana, produced friction properties that could allow Publication of this paper sponsored by Comimittee on Flexible Pavement
traffic at moderate speeds. Canstructios and Rehabilitation.
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=D
PARHAM

ENGINEERING
CONSUETANTS

253 SOUTH PETERS ROAD
KNOXVILLE, TN 37923

(865) 329-0007 (TELEPHONE)
(865) 329-0008 [FACSIMILE)

June 12,2019

Michael F. Marlow, Esq. . = s
Marlow, Woodward & Huff, PLLC

200 West Third Street”

Yankton, SD 57078

RE: Summary"rof Findings e
McGee v. Spencer Quarriés, Inc.
State Highway 45 North of Milepost 40

Brule County, South Dakota :
PEC Project Number; 0802182,

Dear Mr. Maron&r: !

As per your request I have developed the followmg summary report dlscussmg my
findings concerning the above referenced case” Thls case relates to a traffic crash involving one
passenger vehicle; the State of South Dakota Investigator's Motor Vehicle Traffic Accident
Report 142394-163 more particularly describes the crash. According to this report, the crash
occurred in Brule County, South Dakota on Saturday, June 30, 2018 at approxmlatcly 9:30 AM.
At that time, Mr: Austin I, McGee was operatmg ared 2005 Ford F- 250 (Vehicle 1) northbound
on State Highway 43. At fhe tlme of the cr: ash, Mr Brent McGee was’ apassenger occupant in
indicates tth. lhis crash occurred durlng daytlme hours on a.two—lane roadway W1th wet

pavement conditions and a speed limit of 65 miles per hour.

During my assessment of this case, a close examination of the available evidence related
to this crash was conducted. This examination included a review of the State of South Dakota
Investigator's Motor Vehicle Traffic Accident Report, crash scene and post-crash vehicle
photographs, and a scene diagram prepared by the South Dakota Highway Patrol along with an
inspection of Vehicle 1. Evidence was also collected and reviewed from an inspection of the EXHIBIT
crash site and corresponding roadway conducted on August 23, 2018. This site inspection

MeGee v. Spencer Quarries, Inc. Page I of 72
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included the location of the crash and the roadway’s characteristics leading up to and extending
beyond the area of impact. During this site inspection, items examined included, but may not be
limited to, the operating speed of traffic, traffic volume, available sight distance, pavement
surface condition, roadway geometrics, grade of the roadway, and pavement cross-slope.

SUMMARY OF INVESTIGATING QFFICER’S REPORT

As noted, the State of South Dakota Investigator 's Motor Vehicle Traffic Accident Report
142394-163 documents the crash information gathered by the investigating officer. A summary

Investigating Officer ¥
o Trooper Justin Schmicd

Crash Location, Date, Time & Weather

e South Dakota State Highway 45
Brule County, South Dakota
Coordinates: Latitude 43.575737; Longitude -98.850616
0.3386 miles north of MRM 40.00 (Mile Marker 40.339)
May 30, 2018; 9:30 am
Daylight; rain &

Roadway/Area Description

Two-way roadway; not divided

Asphalt (blacktop); wet; straight; level
Heavy rain in the area of the crash e

Crash occurred within work zong; roadway being repaved; no workers present at the time
No construction vehicles or equipment in the roadway at the time

There were work zone warning signs (unspecified) “along both northbound and
southbound lanes” at the time

e Rural; agricultural land use

Vehicle 1 Information
e 2005 Ford F250

e Light truck; 2 axles; 4 tires

e VIN: IFTSW21P25EA07430
e No speed estimate reported

e Vehicle was northbound

Driver 1 Information
e Austin Lynn McGee (driver & owner of Vehicle 1)
e Resident of Burke, SD

McGee v. Spencer Quarries, Inc. Page 2 of 72
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Vehicle 1 Passenger
e Brent Lee McGee

e Resident of Burke, SD
Other Information

e No known witnesses
e Trooper arrived 4 minutes after notification.

FINDINGS OF THIS INVESTIGATION

During the course of this evaluation, an assessment of the evidence related to this crash,
as well as the corresponding roadway and vehicle, was conducted. Results of thiis assessment
include, but may not be limited to; the following roadway and vehicular charac*en"ncs as they
pertain to this parti cula;}.case.

Roadway Charactei:istics

1. This crash occurred in the noﬂ_hbound lane of State Highway 45, north of the intersection

with 263 Street at an approxunate latitude/longitude of 43.575737°N, 98.850616°W
(See Tllustration 1 and Photograph 1 in the Appendix).

2. At the time of my site inspection, the resurfacmg of the roadway had been completed
since the time of the crash.

3. Wet roadway and wet weather conditions were reported at the time of the crash, which
ocourred during daytime conditions. :

4. This section of State Highway 45 has aposted speed limit of 65. m1les per hour.

5. This section of State Highway 45 is classified! by the South Dakota Department of
Transportation (SDDOT) as a Minor Arterial roadway.

6. This section of State Highway 45 has an asphalt-paved surface that was-found to be in a
“new” condition at the time of the site.inspection for-this: evaluatwn At the time.of the
crash, the roadw ay was bung resurf'lc‘ed ‘The northbound lane was covered with tack
coat malénal on the approach {6 and in the area of the crash. ol

7. The current allgnment of this section of State Highway 45 was constructed using
construction plans dated in the year 2000, over a distance of 18.0 miles. This section of
roadway connects Platte, SD with Interstate 90. This section of State Highway 45 is a
two-lane roadway that is oriented generally north and south. A broken yellow line
separates the opposing traffic lanes, and each lane is approximately 12.0 feet in width
from an exterior white “fog” line to the broken yellow center line.

1 8D DOT Functional Classification Map,

MeGee v. Spencer Quarries, Inc. Page 3 0f 72
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8. On this section of State Highway 45, there are paved/stabilized shoulders in both
directions of travel. The shoulders are approximately 6.0 feet in width.

9. This section of northbound State Highway 45 has a straight horizontal alignment that
transitions to a horizontal curve to the left. The horizontal curve has a Delta angle
(directional change in alignment) of approximately 21.3 degrees, a radius of
approximately 5,730 feet, and an overall length of approximately 2,134 feet. This
horizontal curve begins at approximately station 705+81 (See Diagram 1 and Diagram 2
in the Appendix).

10. Traveling northbound (Vehicle 1’s direction of travel) along this section of State
Highway 45, the grade of the roadway is approximately + 0.2 percent (uphill).

11. The northbound trave! lane has a downward cross-slope (for drainage) of -1.710-2.0
percent. Approaching the horizontal curve, the cross-slope of the northbound lane
transitions to 4 positive superelevation (banking) cross-slope of approximately 3.0
percent?. Based on the construction plans (2000), this superelevation transition occurs
over a distance of approximately 99 meters (325 feet) between approximate stations
703+22 dnd 706-+47. =

Incident Spﬂ:iﬁc Evidence

12. The investigating trooper took piii;to graphs preserving some of the physical details of this
crash. These photographs were used to locate crash specific evidence during the site
inspection and survey. Diagram 1 and Diagram, 2 in the Appendix were developed from
the site survey data, along with other information reviewed during this crash evaluation.
Additionally, Diagram 3 and Diagram 4.in the Appendix were developed from the site
survey data and show the tbp@g‘apﬁié; contours of the roadway surface along this subject
section of State Highway 45.

13. Photograph 2 through Photograph 6 in the Appendix were taken by the State Trooper at
the crash scene. These photographs show the relative location of Vehicle 1 at final rest
and were used in re-establishing the final rest position during the site inspection process.

14. Photograph 3, Photograph 4 and Photograph 5 show Vehicle 1’ exterior lighting as being
illuminated at its final rest position.

15. In the background of Photograph 3, the pavement surface appears to be uneven between
the northbound and southbound travel lanes — with the northbound lane being elevated
above the southbound lane.

16. In the background of Photograph 4, the pavement surface appears to be even between the
northbound and southbound travel lanes. In this photograph, the photographer has moved

2§D DOT State Highway 45°s Construction Plans, 2000, Sheet B4
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in a clockwise manner around Vehicle 1; therefore, the roadway shown in the background
of Photograph 4 (beyond the front of Vehicle 1) is further south than in Photograph 3.

17. Photograph 6 in the Appendix shows the furrow path from Vehicle 1°s final rest area
toward the area where Vehicle 1 departed the roadway. In the background of Photograph
6, two diamond-shaped signs are present.

18. Photograph 7 in the Appendix is an enlargement of the same photograph shown in
Photograph 6. This enlargement allows the diamond-shaped signs to be better viewed.

19. The images in Photograph 8 were reported to have been taken on July 1, 2018 by Austin
and Brent McGee’s father, Mick McGee. These images in Photograph 8- p1 ovide
evidence of the roadway s'surface condition on the day after the crash. Thé images show
the condition of thie tack coat application on the first lift of asphalt in the northbound lane
where Vehicl¢ 1 lost control. These images show the area where Vehicle 1 departed the
roadway. .

20. Photograph 9 in the Appendix contains another image that was reported to have been
taken on July 1, 2018 by Austin and Brent McGee s father, Mick McGee. The top of this
image was cropped in order to be better able to show the pavement condition in the crash
area and the presence of the paveinent header where the 2% 1ift of pavement had been
installed. Note in the Photograph the presence of uneven tack coat material (exaesswe in
some locations) in the northbound lane, especially in the right wheel path of this lane.
This is evidence of poor paving procedures andz’ or poor tack coat protectl on (from
vehicular traffic) by the contractor. '

21. Photograph 10 in the Appendlx was taken on July 5, 2018 looiung northbound along the
approach to the crash area. Photograph 10 shows the frontside of an orange diamond-
shaped advance warning construction sign with the word BUMP displayed This sign is
located south of the ﬁeld entrances where the paved shoulders are narrow.

22. Photo graph 11in ﬂ'lC Appendlx was taken on July 5 2018 lookmg southbound along the
approach fo ths crash ared. Phofo graph 11 shows the backside of a dianiond- shaped
construction sign with the letters “CSC” painted on the back side of the sign. Photograph
11 is the backside of the sign shown in Photograph 10. Photograph 11 provides a good
view south toward 2634 Street and beyond. In addition to the diamond-shaped (low
mounted) BUMP advance warning construction sign, the backside of a non-construction-
related CURVE AHEAD sign is shown in the photograph.

23. Photograph 12 in the Appendix is an enlarged portion of the image shown in Photograph
11, which taken on July 5, 2018. The image displayed in Photograph 12 has been
enlarged to show detail in the area between the diamond-shaped BUMP construction sign
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and southward to 263 Street and beyond. There is no evidence of any signs being
displayed in this area.

24. Furrow marks were present at the site of the roadway departure adjacent to the
southbound lane of State Highway 45 (See Photo graph 13 in the Appendix). These
furrow marks are consistent with Vehicle 1’s travel path prior to rollover.

5. Divot marks were present along the post departure path adjacent to the southbound lane
of State Highway 45 (See Photograph 14 in the Appendix). These divot marks are
consistent with Vehicle 1°s interaction-with-the ground during its rollover.

26. Vehicle 1 came to a final rest adjacent to the southbound lane of State Highway 45 after
its rollover (See Photograph 15 in the Appendix). '

27. Photograph 16 in the Appendix is an aerial view of the area were Vehicle 1 departed the
roadway at__ld came to its final rest position. This image was taken during the site
inspection process.

e

Vehicular Characteristics

28. Vehicle 1 was 22005 F ord_F-ZiO’__XLT Super Duty 4-d00r, crew-cab 4-wheel drive
pickup truck. Vehicle 1 was powered with a 6.0, V8 OHV 32V Turbo Diesel engine.
3 Vehicle 1 was equipped with Ironman All County M/T 35x12.5 R20 LT 121Q M+S tires.

All of Vehicle 17s tires had a tread depth great‘gr'fi_:hat 2/32 inch.

29. The damage to Vehicle 1 is consisten‘p_,witﬁ a rollover crash, with the majority of damage
being located on Vehicle 175 Teft (driver’s) side and roof area. (See Photograph 17 and
Photograph 18 in the Appendix). Based on photographs taken of the vehicle after the
crash, the roof of Vehicle 1 “collapsed” as a result of ground contact when the vehicle
rolled over. There was significant intrusion of the roof into. the occupant compartment in
the area of the vehicle’s- A-post. At the time of my 'vgi_l,icle inspection, however, some of
this roof crush damag& appears to have been altered (i.e., the:c-oll'apsad roof had been
dislodged (at least partially) froth the occupant compartment. -

30. Located in Vehicle 1’s Airbag Control Module (ACM) is an Event Data Recorder (EDR),
which may record information such as speed, engine RPMs, and brake application,
regardless of air bag deployment in a crash event. Iowever, because each collision
varies along with the availability of information for the device to record, there is not
always a definitive set of data that is recorded or that may be recoverable. The data
recorded by Vehicle 1’s EDR in relation to this crash event included, but may not limited

to, the following data:
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a. The EDR for Vehicle 1 recorded a non-deployment event. At the time of this non-
deployment event, there were no active diagnostic codes and the passenger airbag
switch was activated.

b. The EDR for Vehicle 1 recorded Crash Pulse data related to the non-deployment
event in the form of Longitudinal Acceleration (Gs) and Longitudinal Cumulative

Delta V (MPH).

c. The EDR for Vehicle 1 did not record any pre-impact data related to the non-
deployment event.

DOCUMENTED STATEMENTS

The Deposition tesnmon_ca of several Spencer Quarries, Inc: employec ha.ve been
reviewed and considered. as part of the evaluation/assessment of the crash and i in the
development of this mport including the testimony of the following individuals (Note: The
reported job title(s)/duties and known DAPA affiliation for each individual are documented in

the listing):
1. Brad James — Road C’réﬁv Suﬁérvisor, DAPA Member
2. Neil Waldera — Management, DAPA Member
3. Ramiro Mora — Foreman ~
4. Darren Felstner — Tack Truck Distributor Opc.,ratlon
5. Jesse Helna — Road Crew Mechanic
6. Ken Ba‘ldwm Nanagemelg‘g_ (Accetfnﬁng and Job Costing), DAPA Member
7. Ralph Wallace, III — Superintendent (in Training), Director on DAPA Board of

Directors

@

Tlmothy Harmeh.nl{ Laborer (Slgns, Flaggmg, Equlpm t Prep)

DAPA Board of Dlrectors _' g 4, * e

It should be noted that the Dlscovery process for the cml 11t1gat10n related to the traffic
crash is still in progress, and additional pertinent Deposition testimonies may be available in the
future. If so, the findings and opinions presented is this report may be updated/altered as
warranted by any new information obtained.
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RESEARCH OF PERTINENT TREATISES, PUBLICATIONS & STANDARDS

Maintenance of Traffic in Resurfacing Work Zones

The traffic crash occurred within the limits of 2 roadway resurfacing project. Although
the project was “inactive” at the time of the crash (i.e., no workers or equipment in the roadway),
there were significant “work zone conditions” present. The “work zone conditions” in the area of
the crash included: incomplete roadway re-surfacing with recent and uneven, exp osed tack coat
application in the northbound lane; uneven lanes; milled shoulder surfaces, a significant
transverse elevation change (i.e., bump) in fhe northbound lane; temporary centerline markings,
and no edge line markings.

The recommended'pré,ctices and guidance contained in the current edition of the Hot-Mix
Asphalt Paving Handbook (2000 Edition)® are particularly applicable to this crash assessment for
a number of reasons. First and foremost, the H andbook is a nationally recognized reference
document. Quoting from the Handbook's Preface, “Since its appearance, the Hot-Mix Asphalt
Paving Handbook has been widely accepted as a standard training aid throughout the major
segments of the paving industry. ” Second, the scope of the Handbook is comprehensive,
covering “the state of the art of asphalt paving, including plant operations, transportation of
materials, surface preparation, laydqwn,fé;ompaczioﬂ, and guality control processes. ”-Third, the
Handbook is "“aimed at the field personnel who are respo_ﬁsz‘ ble for these operations — both
contractor personvel who do the work and agency personnel who oversee and inspect the work.”

The Hot-Mix Asphalt Paving H andboo& was .prepared by the Trans_gortation Research
Board of the National Academies of S ciences, Engineering and Medicine with funding from
multiple entities — including: AASHTO, FHWA, FAA, the National Asphalt Pavement
Association and the U.S. Army Corps of Engineers. The Handbook was developed with broad
industry/agency input and support. The Oversight Committee for the A andbook was chaired by
the Director of the National Center for Asphalt Technology, and this Oversight Committee
included represeniativés of State DOTs, local government agéhcies, asphalt paving contractors,
asphalt paving material suppliers, and the academic community involved in asphalt paving
research. o

The Hot-Mix Asphalt Paving H andbook (see Page 3) describes asphalt paving
requirements “from a practical point of view."” and the Handbool was specifically written “for
those actively involved in the construciion of asphalt pavements.” In describing its intended
audience, the Handbook (see Page 3) states this audience includes: “contractor employees,
including those who hold titles as project superintendent, plant or paving superintendent and
plant or paving foreman.” Furthermore, the recommendations and guidance contained in the

3 Hot-Mix Asphalt Paving Handbook. Transportation Research Board. Washington, D.C., 2000.
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Handbook (see page 3) were developed to “focus on field practices.” The various sections of the
Hot-Mix Asphalt Paving Handbook cover each phase of asphalt pavement production and
placement — with each section ending with “a summary of key operating factors” that should be
monitored in that phase of production or placement. (See page 1 of Section 1: Introduction:
Purpose and Organization of Handbook.)

The following passages from the Hot-Mix Asphalt Paving Handboolk* are particularly
pertinent to the assessment of the crash:

“If the overlay is to be constructed under tra]_j’?:c_rhe tack coat is normally placed only a
short distance in front of the paver—within the lane closure and far enctigh ahead for the
tack to set properly before-the IIMA is laid on top of it. Traffic is kept off of the tack coat
at all fimes. If rk__g.‘rbc;dway being paved is closed to traffic, the tack coat can be placed as
much as 24 h_pﬁ}s ahead of the laydown operation. Doing so will ensure that the tack
coat is compjerely set before the mix is placed on top of it. Under unusual circumstances,
if traffic must travel over the tack coat before the overlay is placed, a light layer of sand

of the sand should be in the range éf2.2 to 4.4 kgﬁniz (4108 szydz ), depending on the
application rate of the tack coat mgi‘en’ al and the gradation of the sand.”

“If equipment problems (plant or paver breaka’omﬁs) prevent tack coat mal‘e{'::al that has
been applied from the distributor from being pqﬁéd over before traffic must use the
roadway, it is suggested that posted speed Jz’yﬁf_s on that section of roadway be
significantly reduced until the overlay operation can take place.” .~

“Depending on the amount of residual asphalt cement on the pavement surface and
environmental conditions, the level of friction available for traffic at the pavement
surface may be greatly reduced by the presence of the tack coat material . . . In.addition

surface as discusseéd above.” = | . 5

“It is not good practice to place the tack coat one day, permit traffic to run over the tack
coat for a period of time, and then place the overlay at a later date.”

In addition to these pertinent passages, the “key factors” summary section at the of Part
III, Section 14, Surface Preparation, states: Tack coat should not be left exposed to traffic. If

‘Hot-Mix Asphalt Paving Handbook. Part [11: Hot-Mix Asphalt Laydown and Compaction. Transportation Regearch
Board, Washington, D.C., 2000.
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doing so is necessary, proper precautions, such as reducing the posted speed limit on the
roadway and sanding the surface, should be taken. wd

In deposition testimony, the Spencer Quarries, Inc. employees on the State Highway 45
resurfacing project indicated that they were unaware of the importance to cover tack coat by the
end of the workday, and the need to keep traffic off of exposed tack coat material. However, the
deposition testimonies indicated that Spencer Quarries, Inc. emp loyees had been trained and
certified using the Hot-Mix Asphalt Paving Handbook, which specifically addresses these issues.

It is further noted that Spencer Quar?ies, Tne. was/is listed as a Supporting Associate
Member of the Dakota Asphalt Pavement Association (DAPA), and a senior manager (Dick
Waldera) is named in the organization’s-2010-2011 Membership Directory. The Hot-Mix Asphalt
Paving Handbook is used in DAPA/South Dakota DOT training and is referenced in
DAPA/South Dakota DOT training materials. Spencer Quarries, Inc. employees have
participated in this DAPA/South Dakota DOT training. This training should have made them
aware of the H an&book and the fundamental recommendations and guidance provided in this key
reference/training document.

In his deposition (Page 49), Todd Waldera stated the following about his involvement as a
Board Member of Dakota Asphalt Paving Association (DAPA):

20 A I was on the board here a__,éouple vears ago, but I
21 never attended a meeting and they didn't have anybody to hop
22 on the board so I was basical,ly" forced on. I just.=— 1 never

23 attended any of-the _;;Leg_ti-nqg_,_ put I was a board member.”

Additionally, in the Dakota Asphalt Paving Association’s 2018-2019 Mem bership
Directory & Resource Guide, Mr. Ralph Wallace; IIL is listed on page 6 as Director for the 2018
DAPA Board of Directors. Also, on page 10 of the DAPA 2018-2019 Membership Directory &
Resource Guide, Commercial Asphalt has listed ag Producer/Contractor Associate Members
contact information for Neil Waldéfa; as well as contact information for three other individuals
who appear 1o be Ralph Wallace; TIT, Keii Baldwin, and Brad James. All of thiese individuals
are/were Spencer Quarries, Inc. employees.

In a 2004 publication entitled Guidelines for Using Prime and Tack Coats.® the Federal
Highway Administration (FHWA) recommends: “If possible, all traffic should be kept off tacked
surfaces.” This recommendation was based on a comprehensive assessment of existing

S Hot-Mix Asphalt Paving Handbook. Trensportation Research Board. Washington, D.C., 2000., Page 129
6 Stephen A. Cross and Prament Prasad Shrestha. Guidelines for Using Prime and Tack Coats. FHWA-CFL-04-001.
Federal Highway Administration, United States Department of Transportation. July 2004
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references and accepted practices, as summarized in the following excerpt from the 2004 FHW A

Guidelines publication:

“The handbooks were in general agreement that trdffic, both construction and otherwise,
should be kept off uncured tack coat, as well as cured tack coat, if at all possible (4,5,21).
The Asphalt Institute reports that a tack coat surface is slick (2,6,7) and that freshly
tacked pavement is generally too slick for safe driving, particularly before the asphalt
emulsion has broken (6,7,21). They go on to recommend that traffic should be kept off the
tack coat until no hazardous conditions exist and that drivers be warned of the
probability of the asphalt emulsion Spatteﬁngwheﬁ traffic is permitted on a tack coat (2).
The Hot-Mix Asphalt Paving Handbook 2000 (5) reported that tack coai should not be
left exposed to traffic and if doing-so was necessary, proper precautions, such as
reducing the posted s_}aeed limit on the roadway and sanding the surface should be taken.
Recommended sand application rates were 2.2 1o 4.4 krg/m2 (4 to 8 Ib/yd2). Excess sand
should be broomed from the surface before the overlay is placed io ensure a proper
bond.”

In 1998, the Louisiana Tfénspoﬂaﬁ'on Research Center conducted a national survey’ of
state DOTs (and the District of Columbia) to assess state practices and experience with the use of
tack coats in surfacingfresurfaciﬁg p.r_oj_eefé. A total of 42 state DOTs (including the South
Dakota DOT), plus the District of Columbia, responded to all or part of this national survey.
Included in the sufvv_sy was an inquiry concerning whethér travel was permitted on tack coated
surfaces. At that time (1998), approximately 2/3 of t_l}é'fl_‘_eéponding state DOTs — 18 of 29
respondents (62.1%) — i*ép.orted that traffic was not 'éllowed on tack coated surfaces.
Interestingly, the South Dakota DOT did not iji‘ovide a response to this question in the survey.

Tn the 1998 national survey, the states were also asked if traffic crashes had occurred
“while traffic is traveling on tack coat?”. One State DOT (Florida) reported such crash
occurrence, and a second State DOT (New York) (gspon_déd: “only when wet:” However, the
most pertinent response tc; thlsmquirywas p'r.b‘vidé&' by the South Dakota DOT. The South
Dakota DOT response to this survey question was reported in the cited reference to be:
“extremely slippery when rained on.”

A very similar — but more recent — tack coat state-of-the-practice survey also queried a
large sample of agencies which included State DOTs on whether they allowed travel on tack
coated surfaces. The results of this survey are documented in NCHRP Report 7128, published in

7 Harold R. Paul and James A Scherocman. “Friction Testing of Tack Coat Surfaces.” Paper No. 98-1092.
Transportation Research Record 1616. Transportation Research Board. Washington, D.C., 1998.

8 Louay N. Mohammad, et al. Optimization of Tack Coat for HMA Placement. NCHRP Report 712. The National
Academies of Sciences, Engineering, and Medicine. Washington, D.C., 2012
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2012. In this survey, over % of the respondents (78%) reported that “highway traffic is not
allowed on tack coat materials prior to HMA placement. &

In fact, an overwhelming number of treatises, standards and specifications recommend
that travel not be allowed on surfaces that have been treated with a tack coat, and if travel is
allowed for some reason, proactive safety precautions should be taken. A Technical Bulletir’
published in 2012 by the Flexible Pavement of Ohio organization, entitled Proper Tack Coat
Application, is one such reference. The Technical Bulletin recommends:

“Ensuring the driving public is provided a safe driving surface is a primary
consideration. For safety reasons, traffic should be kept off the tacked road surface at all
times. When a tacked road surface is exposed to trajfic, the potential exisis for reduced
skid resistance, g.s'p?zéfally during wet weather. To address this, good pr&bﬁce is to tack
just far enough in front of the paving operation to provide reasonable access to the paver
by haul vehi tles and sufficient time for the tack coat material to set. It is prudent to use a
sand covel_r' to provide friction and prevent pick-up when the paving operation requires
that the tacked road surface be open to traffic. A typical rate for applying sand cover

aggregale is 410 8 Ebs/sy/”.

In its summary of recomrriendgdpﬁc‘tice, the Technical Bulletin further states:
“Maintenance of traffic should ensure that any road Surfg‘be that has been tacked is covered
prior to access by traffic, either by a H. ot Mix Asphalt overlay or a cover aggregate. A

The current edition of the Texas Depart:t}geﬂf,of Transportation (TXDOT) Pavement
Manual’® contains very similar language to tie Flexible Pavement of Ohio Technical Bulletin —
and in fact, references the Technical Bulletin. The TXDOT Pavement Manual recommends:

“ .. generally, traffic should not be allowed on tack coats. When a tacked road surface is
exposed to traffic, the potential exists for reduced skid resistance, especi ally during wet
weather . . . When tack coat surfuces must be opened to traffic, they should be covered
with sand to provide friction and prevent pick-up. A typical rate for applying a sand
cover is 4to 8 Ib./SY.”

A 2009 Caltrans publication“ presents guidelines for minimizing safety risks to the
traveling public associated with tack coat use on highway surfacing/resurfacing projects. This
Caltrans publication includes the following recommendations: “Close areas receiving tack coat
to traffic” and additionally: “For safety reasons, keep traffic off a tack coat surface. If traffic

® Proper Tack Coat Application Technical Bulletin, Flexible Pavements of Ohio. Dublin, Ohio. September 2012.

10 Pavement Manual. Texas Department of Transportation. Available On-line at the following website:
httt)::’fonlinemanuals.txdot,cOY;"txdotmanualsr'de/manuai notice htm. July 2018.

11 Tack Coat Guidelines State of California Department of Transportation. Division of Construction. April 2009.
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must use the surface where tack coat has been applied, apply a sand cover and take other
appropriate action to provide adequate skid resistance.” This Caltrans publication also
addresses the particular safety hazard associated with rainfall on a tack coat surface, as follows:
“The tack coat may become slick if it rains on a newly placed tack coat. It is prudent to have a
source of sand available for these situations, or lane closures must remain in place during
inclement weather.”

Section 2303.03.C.2b.4 of the Towa Department of Transporiation Siandard
Specifications’ addresses maintenance of traffic when tack coats are used in the preparation of
existing surfaces for hot-mix asphalt paving. ‘This Towa DOT Standard Speczf Teation instructs
contractors to do the following: i

“On highways being consrrucred under traffic, use procedures rhar pmwde safety and
convenience to’ the public (without soiling their vehicles) as controlling factors. Limit
tack coat apﬁfz’can‘on lengths to minimize inconvenience to the public. Keep applications
within rhg-"?zor mixture placing work area that is controlled by flaggers at each end. Plan
applications so they will be-covered with hot mixture when the work area is opened to
rraﬁic ai the end of the day’s work.”

pavement surfaces treated with a tack coat. The Umﬂed E; a.mhtles Gu1de Specification'® UFGS-
32 12 13, adopted by the United States Department of Defense is one example. Section 3.4.3 of
this Specification speclﬁes the following: “F' ollowmg rha application of bituminous material
[tack coat], allow the surface to cure without bemg a'z,s turbed for period of T time necessary to
permit setting of the tack coat. Apply. the- bxtummous tack coat only as far in advance of the
placing of the overlying layer as required for that day's operation. Maintain and protect the
treated surface from damage until the succeeding course of pavement is placed.” In addition,
Section 3.8 of this Specification addresses traffic control requirements for tack coat applications,
as follows: “Ke eep traffic off surfaces freshly treated wi ith b;tummous material. Provide sufﬁc:enr
warning Srgn.s' ana' bm 7i cades S0 Ihar tmﬁm wrli not trave! over ﬁ*e.s'hly treated surjacef

[ A e (S AT piet et o - 1Sl =R g —

Applicable MUTCD Standards

As per the 2015 South Dakota DOT Standard Specifications for Roads and Bridges, as
well as the Project Plans and Contract, the Contractor (i.e., Spencer Quarries, Inc.) was
responsible for temporary traffic control on South Dakota Highway 45 in the area of the crash.
Furthermore, this temporary traffic control had to comply fully with the 2009 Edition of the

12 Towa Department of Transportation Standard Specifications for Highway and Bridge Construction, Series 2012.

Towa Department of Transportation. Ames, IA. 2012.

13 Bituminous Tack and Prime Coats, Unified Facilities Guide Specifications UFGS-32 12 13, United States
Department of Defense. May 2017.

MeGee v. Spencer Quarries, Inc. Page 13 of 72

App. 0049
oynamicpDF fo S H152928.8 5 AN CST Brl_JlePi;:nt‘lyé QSo_uth Dakota 07CIV18-000054



LAINTIFF'S DISCLOSURE OF EXPERT WITNESS: PLAINTIFE'S EXPERT WITNESS DISCLOSURES AND
eEvaluating uniicensed DynamicPDF feature, Click here for deteils 713549 0yer 9 - Scan 8 - Page 14 of 72

o W o

MUTCD.! Part 6 of the MUTCD contains standards and guidelines for Temporary Traffic
Control, applicable to the South Dakota State Highway 45 resurfacing work zone at the time of
the crash. Selected provisions from Part 1, Part 2 and Part 6 of the MUTCD are
presented/summarized in the following paragraphs. (Note: The selected provisions include
several of the more pertinent MUTCD standards/guidelines to this crash evaluation/assessment
but is not necessarily an all-inclusive listing.)

“Section 1A.02 Principles of Traffic Control Devices
Support:

01 This Manual contains the basic principles that govern the design and use of traffic
control devices for all streets, highways, bikeways, and private roads open to public
travel (see definition in Section 1A.13) regardless of type or class or the public
agency, official; or owner having jurisdiction. This Manual’s text spediﬁes the
restriction on the use of a device if it is intended for limited application or for a
speciﬁc__sizstem, It is important that these principles be given primary consideration in
the selection and application of each device.

Guidance: TN

02 To be effective, a :rqﬁz;c control device should meet five basic requirements:

A. Fulfill a need;

B. Command attention; .~

C. Convey a clear, simple meaning;

D. Command respect from road users; and
E. Give adequate time for proper response.

03 Design, placement, operation, main{e}aﬁbe,' and uniformity are a,spéct‘s that should be
carefully considered in order to maximize the ability of a traffic control device to meet
the five requirements listed in the previous paragraph. Vehicle speed should be
carefully considered as an element that governs the design, operation, placement, and
location of various traffic control devices.

Support: B ot el .

04 The definition of the word “speed” varies depending on its use. The definitions of
spggiﬁc' speed terms are contained in Section 1A. 13. " 3

Guidance:

05 The actions required of road users to obey regulatory devices should be specified by
State statute, or in cases not covered by State statute, by local ordinance or resolution.
Such statutes, ordinances, and resolutions should be consistent with the “Uniform
Vehicle Code” (see Section 14.11).

4 Manual on Uniform Traffic Control Devices for Streets and Highways. United States Department of
Transportation. Federal Highway Administration. Washington, D.C., 2009.
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06 The proper use of traffic control devices should provide the reasonable and prudent
road user with the information necessary to efficiently and lawfully use the streets,
highways, pedestrian facilities, and bikeways.

Support:

07 Uniformity of the meaning of traffic control devices is vital to their effectiveness. The
meanings ascribed to devices in this Manual are in general accord with the
publications mentioned in Section 1A.11.”

“Surface Condition Signs (W8-5, W8-7, W8-8, W8-11, W8-13, and W8-14)
Option:

01 The Slippery When Wet (W8- 5) sign (see Figure 2C-6) may be used tr.) warn of
unexpected sl 1ppa1-y’bond1t1ons Supplemental plaques with legends such as ICE,
WHEN WET; 'STEEL DECK, or EXCESS OIL may be used with the W8-5 sign to
indicate the reason that the slippery conditions might be present.

02 The LOOSE GRAVEL (W8-7) sign (see Figure 2C-6) may be used to warn of loose

gravel on the roadway surface..

03 The ROUGH ROAD (WS 8) sign (see Figure 2C- 6) may be used to warn of a rough

roadway surface.

04 An UNEVEN LANES (W8-1 1) sign (see F1gure 2C-6) may be used to warn of a

d1ﬂ'erencc in elevation between travel lanes.

05 The BRIDGE ICES BEFORE ROAD (W3- 13) sign (see Figure 2C-6) may be used
in advance of bridges to advise bridge users ‘of winter weather conditions. The
BRIDGE ICES BEFORE ROAD s1@may be removed or covered during seasons
of the year when its message-isot relevant.

06 The FALLEN ROCKS (W8-14) sign (see Figure 2C-6) may be used in advance of an

area that is adjacent to a hillside, mountain, or cliff where rocks frequently fall onto the

roadway. _
Guidaiae = 77 257 ok L o s LA

07 I'qun used, mfacze 6 ondm on §i, gns akould be placea’ in advance of the
begmnmg o the affected section (see Table 2C-4); and additional signs should
be placed dt appropriate intervals along the road where the condition exists.’

Section 64.01 defines “TTC” as “temporary traffic control.” It includes the following
Standard: “The needs and control of all road users (motorists, bicyclists, and pedesirians wi thin
the highway, or on private roads open to public . . . through a TTC zone shall be an essential
part of highway construction, utility work, maintenance operations, and the management of
traffic incidents.” Section 64.01 further states that: “The primary function of TTC is to provide
for the reasonably safe and effective movement of road users through or around T1C zones wh:le
reasonably protecting road users, workers, responders to traffic incidents, and equipment.”

McGee v. Spencer Quarries, Inc. Fage 15 of 72
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Section 64.01 also states that: “Consideration for road user safety, worker and responder
safety, and the efficiency of road user flow is an integral element of every TTC zone, from

planning through completion.”

Section 6B.0] acknowledges that construction and maintenance work zones can result in
“unexpected or unusual situations” for road users. It also states that “it is appropriate for road
users to exercise caution in work zones,” but adds, “Even though road users are assumed to be
using caution, special care is still needed in applying TTC techniques.”

Section 6B.0! also identifies and discusses a number of “Fundamental Principles of
Temporary Traffic Control.” These fundamental principles would have been apphcable to the
temporary traffic control needed for the re-surfacing project in progress at the crash site. Several
of the most pertment TTC fundamental principles to this crash evaluation/assessment are cited as
follows:

“General plans or guidelines should be developed to provide safety for motorists,
bicyelists, pedestrians, workers, enforcement/emergency officials, and equipment . ..~

“The basic safety principles governing the design of permanent roadways and roadsides
should also govern the design of TTC zones. The goal should be to route road users
through such zones using roadway geomeltrics, roadside features, and TTC devices as
nearly as possible comparable to those for nqri}zai highway situations.”.

“A TTC plan, in detail appxoprz’ate-f@"f?ie-complexi ty of the work p}"ojecr or incident,
should be prepared and understood by all responsible parties before the site is
occupied”

“TTC at work and incident sites should be designed on the as.s*umpnon ‘that drrve.r s will
only reduce Ihe:r Speed.s' if they clearfy perceive a need to do 50"

“Work should be Scheduled in a manner rhar minimizes the need for lane closures or
alternate routes, while still getting the work completed quickly and the lanes or roadway

open to traffic as soon as possible”.

“Motorists, bicyclists, and pedestrians should be guided in a clear and positive manner
while approaching and traversing TTC zones and incident sites.”

“Adeguate warning, delineation, and channelization should be provided to assist in
guiding road users in advance of and through the TTC zone or incident site by using

MeGee v. Spencer Quayries, Inc. Page 16 of 72
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proper pavement marking, signing, or other devices that are effective under varying
conditions. Providing information that is in usable formats by pedestrians with visual
disabilities should also be considered.”

“To provide acceptable levels of operations, routine day and night inspections of TTC
elements should be performed as follows:

A. Individuals who are knowledgeable (for example, trained and/or certified) in
the principles of proper TTC should be assigned responsibility for safety in TTC
zones. The most important duly 'bfi;jéék_é'fnc;’ﬁﬂfduals should be io check that all
TTC devices of the project are consistent with the TTC plan and are effective for
motorists, bicyclists,-pedestrians, and workers. >

B. As fh'é work progresses, temporary traffic controls and/or working conditions
sho_u'f;d be modified, if appropriate, in order to provide mobility and positive
guidance to the road user and to provide worker safety. The individual

résponsi ble for TTC should have the authority to halt work until applicable or
remedial safety nieasures are taken.

€. TTC zones shoild be carefully monitored under varying conditions of road
user volumes, light, and weather to check that applicable TTC devices are
effective, clearly visible, clean, and in compliance with the TTC plan.

D. When warranted, an engine@qg'gsruajz should be made (in cooperation with
law enforcemenit officials)-of veported crashes cccurring within the TT 'C zone.
Crash records in TTC zones should be monitored to identify the need for changes
in the TTC zone.”

“Each person whose actions affect TTC zone. safety, from the upper—levef ‘management
through the field workers, should receive training appropriate to the job decisions each
individual is required to make. .Only those individuals who are trained '_';_'Ei,p}'og_gr TTC
practices and have a basic understanding of the principles (established by applicable
standards and guidelines, including those of this Manual) should supervise the selection,
placement, and maintenance of TTC devices used for TTC zones and for incident
management.”

Section 6C.01 identifies the need for a “Plan” for temporary traffic control (i.e., a TTC
plan) for every work zone. Section 6C.01 states: “4 TTC plan describes TTC measures to be
used for facilitating road users through a work zone or an incident area. TTC plans play a vital
role in providing continuity of effective road user flow when a work zone, incident, or other event

MecGee v. Spencer Quarries, Inc. Page 17 of 72
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temporarily disrupts normal road user flow. Important auxiliary provisions that cannot
conveniently be specified on project plans can easily be incorporated into Special Provisions
within the TTC plan.”

Section 6C.01 further states that: “TTC plans range in scope from being very detailed to
simply referencing typical drawings contained in this M, anual, standard approved highway
agency drawings and manuals, or specific drawings contained in the contract documents. The
degree of detail in the TTC plan depends entirely on the nature and complexity of the situation. ”

Section 6C.01 provides guidance for TTC plan development, as follows: “TTC plans
should be prepared by persons Imowledgeable (for example, trained and/or certified) about the
fundamental principles of TTC and woik activities o be performed. The design, selection, and
placement of TTC devi ce_zs-fb}' a TTC plan should be based on engineering judgment. o
Furthermore, “Traffic-control planning should be completed for all highway construction, utility
work, maintenanch'bpemﬁons, and incident management including minor mainienance and
utility projects prior to occupying the TTC zone.”

Section 6C.01 recognizes ;Lhat TTC plans should be flexible and adaptive. It states:
“Modifications of TTC plans may be necessary because of ghanged conditions or a
determination of better methods of safelyand ¢fficiently hq}ﬁdlz‘ng road users.

Section 6C.01 provides guidance on work zone ‘_s;ised control, It states that “Reduced
speed limits should be used only in the specific porﬁgrfl of the TTC zone where conditions or
restrictive features are present. However, ﬁequgnf"'éha'ﬁges in the speed limit should be avoided.
A TTC plan should be designed so-that vehic‘lé'_sl' can travel through the TTC zone with a speed
limit reduction of no more than 10 mph."” Furthermore, Section 6C.01 recommends that: “4
reduction of more than 10 mph in the speed limit should be used only when required by
restrictive features in the T TC zone. Where restrictive features justify a speed reduction of more
than 10 mph, additional driver notification should be provided. The spéed limit should be

stepped down in advance of the location reguﬁ‘mg' the Zc_'awels‘f kpeefi, and additional TTC warning
devices should be used. 2 Sl ' AR

Section 6C.02 defines a “TTC zone” as “an area of a highway where road user
conditions are changed because of a work zone, an incident zone, or a planned special event
through the use of TTC devices, uniformed law enforcement officers, or other authorized
personnel.” Tt defines a «work zone” as “an area of a highway with construction, maintenance,
or utility work activities. A work zone is typically marked by signs, channelizing devices,
barriers, pavement markings, and/or work vehicles.”

McGee v. Spencer Quarries, Inc. Page 18 of 72
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Section 6C.03 identifies the four components (or areas) of a TTC zone, as follows: “the
advance warning area, the transition area, the activity area, and the termination area.”
Regarding the advance warning area, Section 6C.04 advises: “Since rural highways are normally
characterized by higher speeds, the effective placement of the first warning sign in feet should be
substantially longer—from 8 to 12 times the speed limit in mph. Since two or more advance
warning signs are normally used for these conditions, the advance warning area should extend
1,500 feet or more for open highway conditions (see Table 6C-1). Referring to this table [see
below], Section 6C.04 recommends: “The distances contained in Table 6C-1 are approximate,
are intended for guidance purposes only, and should be applied with engineering Judgment.
These distances should be adjusted for fi eld conditions, if necessary, by increasing or decreasing
the recommended distances.” e

Table 6C-1. R_gc’ammended Advance Warning Sign Minimum Spacing

Distance Between Signs**
Road Type
o | | c
Urban (low spaed)* : 100 fest 100 feet 100 feet
Urban (Ihigh spead)” 350 feet 35{5 feel 350 feet
Rural . 500 feet 500 fest ' 500 feet
Expressway / Freeway 1,000 feet 1 .Sna feet 2,640 feet

* Bpeed calegory to be determined by the highway agent:y

** The column heéadings A, B, and C are the dimensions shown in Figures 6H-1 through 6H-46. TheA
dimension is the distance from the transition or point of restriction to the first sign. The B dimension
is the distance between the first and second signs. “The C dimension Is the distance between the
second and third srg,ns (The “first sion” is ihe sign in a three-sign series that is closest to the TTC
zone. The “third sign” is the sign that is furthest upstream from the TTC zone.)

Section 6F.16 includes standards and guidance on the function, design and application of
warning signs used for temporary traff ¢ control in work zones It states that ‘ ‘TTC zonewarning
§i gns nonﬁz road users oj 5 peczf c srruarzom ar condr t:om: on or adjacenr ro g roadway that
warning signs, as follows. Where hzghway condmons permrr, warning s;gm Should be placed in
advance of the TTC zone at varying distances depending on roadway type, condition, and posted
speed. Table 6C-1 contains information regarding the spacing of advance warning signs. Where
a series of two or more advance warning signs is used, the closest sign to the TTC zone should
be placed approximately 100 feet for low-speed urban streets to 1,000 feet or more for freeways
and expressways . . .Where multiple advance warning signs are needed on the approach to a
TTC zone, the ROAD WORK AHEAD (W20-1) sign should be the first advance warning sign
encountered by road users.

McGee v. Spencer Quarries, Inc. Page 19 of 72
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Table 6F-1 identifies temporary traffic control signs that may be applicable for work
zones to warn the traveling public of unexpected or unusual roadway and traffic conditions,
when such conditions are present. The SLIPPERY WHEN WET sign ((W8-5) is included. Table
6F-] also identifies the FRESH OIL (TAR) sign (W21-2) as another sign option for work zones.
Section 6F. 34 provides additional guidance on the applications of the FRESH OIL (TAR) sign,
stating: “The FRESH OIL (TAR) (W21-2) sign . . . should be used to warn road users of the
surface treatment.”

In addition to the warning signs in Table 6F-1, Section 6F.50 states that: “Besides the
warning signs specifically related to TTC zones, several other warning signs in Part 2 [of the
MUTCD] may apply in TTC zones.” When used: “Except as provided in Section 6F.02, these

other warning signs . . . shall have black-legends and borders on an orange background.”

Part 6 of the M/ UTCD provides a number of “typical application” drawings for various
work zone and roa__dihay types. These “typical applications™ provide guidance on appropriate
levels of temporaty traffic control depending on work zone conditions. Regarding these “typical
applications”, Section 6G.01 advises:“Each TTC zone is different. Many variables, such as
location of work, highway type, éeom etrics, vertical and horizontal alignment, intersections,
interchanges, road user volumes, road veh__ic!e mix (buses, trucks, and cars), and road user
speeds affect the needs of each zone. The Soal of TTC in work zones is safety with minimum
disruption to road users. The key factor in promoting TTC Zone safety is proper judgment.” It
also states that: “Typical applications should be altered when necessary, to fit the conditions of
a particular TTC zone . . . Other devices may be added to supplement the devices shown in the
typical applications, wh:l others may be deleted. T The sign spacings and taper lengths may be
increased to provide additional time. or space for driver response.”

Section 6G.02 discusses the importance of “Work Duration” in selecting the appropriate
temporary traffic control for a work zone. It states: “Work duration is a major factor in
determining the number and types of devices used in Y zones. The duraﬂon of a TTC zone is
defined relative to the length of time'a Work operdtion occupies a spot location.” There aré five
categories of work duration. The “overa.ll” re-surfacing project would meet the deﬁmtlon of a
“long-term stationary” work zone, according to the following definition: “Long-term stationary
is work that occupies a location more than 3 days.” The work zone conditions at the crash
location at the time of the crash would be defined as an “intermediate-term stationary” work
zone within the long-term stationary work zone, according to the following definition:
“Intermediate-term stationary is work that occupies a location more than one daylight period up

to 3 days, or nighttime work lasting more than 1 hour.”

Section 6G.03 identifies the different categories of work zones based on the “Location of
Work.” The deteriorated surface conditions within the travel lanes at the site of the crash would

McGee v. Spencer Quarries, Inc. Page 20 0f 72
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qualify as work within the traveled way. According to Section 6G.03, “When the workspace is
within the traveled way, except for short-duration and mobile operations,

advance warning shall provide a general message that work is taking place and shall supply
information about highway conditions. TTC devices shall indicate how vehicular traffic can
move through the TTC zone.”

Section 6G.04 discusses the need to alter the level of temporary traffic control at a work
zone based on special needs;’conditions It states: “When candfri ons are more complex U)pr‘cal
Chapter 6B and by mcorporanng appropriate devi Eé?;ﬁgpmcn ces . .."” The recommended list
of devices and practices includes additional signs, a longer advance warning arca, more
delineation and portable cha.ngeable message signs. o

Plate Number;--534. 23 of the Project Construction Plans (i.e., Sheet 29) presents “Guides
for Traffic Control Devices: Lane Closure with Flagger Provided” to be used on the State
Highway 45 resurfacing project. Plate Number 634.23 contains the statement: “For tack and/or
flush seal operations, when flaggers are not being used, the FRESH OIL sign (W21-2) shall be
displayed in advance of the h’qw‘ﬁf asphali areas.” On the day before the crash, the Contractor
sprayed tack onto the northbound lane at the eventual crash site. At the end of the day (i.e., on
Friday evening before the Samrday.cr_ash): the Contractor opened this lane (which was still
covered with exposed tack material) to traffic, without prpL\riding a flagger and without providing
any warnings of the hazardous condition. This is contra,rj} to the safety intentions of Plate
Number 634.23 1equ1rmg a warning sign (1.e., FRF SH OIL sign or other appropnate warning
sign) to be used. s o

e

South Dakota DOT Standard Specifications for Temporary Traffic Control

As per Section 7.10 of the 2015 South Dakota DOT Standard Specificati ons for Roads
and Bridges", the contractor (Spencer Quarries, Inc.) was required to “pr ovide, erect, and
maintain nece, ssary ba: ncades, swz‘abic aﬂd Suﬁ‘ crenr Izghts danger sighals, s:gn.s' and trcgj" ic

Furthermore, Secrror.f _4.5 of the Standard Spec:f Scations states tha’c the conlracior must "keep the
portion of the project used by public traffic in a condition that will adequately and safely
accommodate traffic.”

Section 7.10 of the 2015 South Dakota DOT Standard Specifications for Roads and
Bridges also requires that: “Barricades, warning signs, lights, temporary signals, and other
protective devices must conform to the current edition of the Federal Manual on Uniform Traffic
Control Devices (MUTCD) at the time of letting, and the details shown in the plans.” Standards and

15 South Dakota Standard Specifications for Roads and Bridges. South Dakota Department of Transportation. 2015
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guidelines for work zone temporary traffic control applicable to the State Dakota Highway 45
resurfacing project are presented in the 2009 Edition of the Manual on Traffic Control Devices
(M UTCD)'®. The 2009 MUTCD, along with the South Dakota DOT Standard Specifications for
Roads and Bridges and the Project Construction Plans, collectively dictate the temporary traffic
control procedures and devices to be used by the contractor to protect the safety of highway
users, under the prevailing work zone conditions.

The South Dakota DOT Standard Specifications for Roads and Bridges specify that the
contractor (in this case, Spencer Quarries, Inc.) is ;aspg_x_]gible for roadway maintenance within

the limits of a surfacing/resurfacing project for the duration of the project. Sub-section 5.14 of
the Standard Specifications states:

“The C. om?'actor_,wﬂlwmaf ntain the work during construction and until the Area Engineer
issues the Acge‘_ﬁmnce of Field Work. The Contractor s obligation to maintain the work
will consist of contimious and effective worl, prosecuted daily with adequaie equipment
and forcel,si to keep the roadway and structures in satisfactory condition.

Unless otherwise speczﬁéhf in the Contract, the Contractor's responsibility for project
maintenance will be as follows:

When the worl begins on the roadbed or pavement structure, the Contractor will
maintain the entire project including, but not Iz'fgqfred to, all surface maintenance,
drainage, weed control, and temporary traffic-control. This responsi bility will continue
until the Area Engineer issues the Accep_;afiée of Field Work, except for those periods
when the praject is sﬁkpended...}mfainfé%;/ance during periods of project suspension will be
in accordance with Section4.5B . . .

 In the case of a contract involving the placement of material on, or the utilization
of a previously constructed subgrade, base course, pavement, or structure, the contractor
will maintain the previously ¢onstructed work during construction operations. gt

Section 634 — Temporary Traffic Control of the South Dakota DOT Standard
Specifications for Roads and Bridges addresses temporary traffic control requirements at
construction/maintenance work zones on state highways in the state of South Dakota. The
provisions in Section 634 were applicable to the repaving project in progress on South Dakota
Highway 45 at the time of the traffic crash.

16 Manual on Uniform Traffic Control Devices. Federal Highway Administration. United States Department of
Transportation. Washington, D.C. 2009.
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Sub-section 634.1 of this Standard Specification requires that all temporary traffic control
devices must be furnished, installed and maintained: “in accordance with the current edition of
the Federal Manual on Uniform Traffic Control Devices (MUTCD).” As noted previously, the
MUTCD FEdition applicable to the State Highway 45 resurfacing project was the 2009 Edition.

Several other sub-sections of Section 634 contain provisions/requirements that are
relevant or may be relevant to the traffic crash evaluation/assessment include (but may not
limited to) the following:

Sub-section 634.3 establishes the Prime Contractor’s responsibility for temporary traffic
control needed ona highway constructionr’maintenance project, as follows: ”The Contmctor

material.”

Sub-section _,6.'514.3 A.2 states that: “Non-applicable traffic control devices shall be
completely covered or removed during periods of inactivity.”

Sub-section 634.3 E.5 esi,tﬁgiishes the Contractor’s responsibility to routinely inspect,
monitor, and alter as necessary work zone traffic control, as follows:

“The Contractor shall comsfanﬂj;mom tor and mar’:‘}mm all traffic control items. The
Contractor is responsible for adjustments of rmﬁ?c control items when rraﬁ“‘ ic conditions
change.

The Contractor shaZI make weekly mspﬂctiom c:gﬁer dark to verify the overall traffic
control system is adequafe and all devices are legible at night. This includes detour route
signing. The weekly inspections shall begin when the first traffic control sign or device is
put into operation and end when the last traffic control sign or device is rem oved from

operation.

maintenance of Ira]j'zc and traﬁ“ ¢ controk dev;ce.s 24 hours a day, 7 a’ays a week. The
person so des:gnated must have training and experience in the field of construction
traffic control and be knowledgeable about the MUTCD. The employee selected must be
approved by the Engineer. The name, phone number, and location of the person(s) shall
be provided to the Department, SD Highway Patrol, county sheriff’s office, and the local
city police department.

The person so designated shall submit a written report weekly to the Engineer. The
reporis shall document the daytime and weekly nighttime inspections.”

MeGee v. Spencer Quarries, Inc. Page 23 of 72
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Regarding temporary traffic control signage for work zones, Sub-section 634.3.H
requires that: “Traffic control signs shall conform to Part 6 of the M UTCD and as specified in
the plans.” As noted, the 2009 Edition of the National M UTCD is the applicable version of the
MUTCD in this case.

South Dakota Standard Specifications for Asphalt Concrete Paving

As per the Project Plans and Contract, the contractor was required to perform the asphalt
concrete re-surfacing and tack coat applications in accordance with the 2015 South Dakota DOT

Standard Specifications for Roads and Bridges}'?_.“'Ihé following sections summarize some of the
more pertinent provisions contained in the Standard Specifications related to asphalt paving.

Section 320 of the: Standard Specifications for Roads and Bridges contains
speciﬁcations;’provisjoﬁs related to paving with asphalt concrete on surfacing/resurfacing
projects. Sub-secﬁpﬁ 320.3 A addresses weather conditions that may affect the placement of
agphaltic concretf:"'pavement. This sub-section states: “Asphalt concrete shall not be placed when
the underlying surface is wet or frozen. Asphalt concrete shall not be placed when weather

conditions prevent proper handling, compaction, or finishing.”

Sub-section 320.3 G contains z__a.__gc'r'ieral statement on curing time requirements for tack
coats used on surfacing/resurfacing projects. This sub-section states: “The surface, including all
vertical contact faces, on which the asphalt concrete is __a‘é- be placed, shall be tacked in
accordance with Section 330. The tack coat shall be allowed a cure period, as determined by the

Engineer, prior to asphalt concrete placement. ’,’/It"i'«'s also noted that a Supplemental
Specification, issued on June 1, 2016, altered the language of Sub-section 320.3 G, as follows:

“Delete the last sentence of the 1st paragraph and replace with the following:
The tack coat shall be allowed to break (turn from brown to black) and shall be allowed
a cure period, as determi ned by the Engineer, prior to asphalt concrete placement. 4

Section 324 contains __speg’;iﬁca}ig@sfpmvi_siory rga_l'ated_.tp Asphalt Pave;;n"ént Composite on
surfacinglresurfacing_ﬁfojects and includes construction requirements for tack coat applications.

X

Qub-section 324.3 C requires the following:

“Asphalt for tack SS-1h or CSS-1h shall be applied prior to each lift of asphalt concrete.
Asphalt for tack shall be applied at a rate of 0.10 gallons per square yard on existing
pavement or milled asphalt concrete surface and at a rate of 0.05 gallons per square
yard on new asphalt concrete pavement.

17 South Dakota Standard Specifications for Roads and Bridges. South Dakota Department of Transportation. 2015
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Asphalt for flush seal SS-1h or CSS-1h and sand for flush seal shall be applied to
the final lift of asphalt concrete in accordance with Section 330. Asphalt for flush seal
shall be applied at a rate of 0.05 gallons per square yard and sand for flush seal shall be
applied at a rate of 8 pounds per square yard.”

South Dakota Standard Specifications for Tack Coat A pplications

As per the Project Plans and Contract, the contractor was required to perform the asphalt
concrete re-surfacing and tack coat applications in accordance with the 2015 South Dakota DOT
Standard Specifications for Roads and Bricf:g_é_é}_é:The_f_o'lT(;wmg sections summarize some of the
more pertinent provisions contained in the Standard Specifications related to tack coat
applications. PP

Section 330 of the Standard Specifications for Roads and Bridges contains
speciﬁcationsfproyi"éions for Prime, Tack, Fog Seal and Flush Seal applications on
surfacing/resurfacing projects. Since the traffic crash occurred in an area of the resurfacing
project where there was exposed tack coat material on the roadway surface, numerous sub-
sections of Section 330 are espedially pertinent to this crash evaluation/assessment, including but
not necessarily limited to the following.

Sub-section 330.3 A.2 contains specifications/ proﬁsions related to weather and surface
condifion requirements for tack coat applications. This _sﬁblsecﬁon includes the following
provision: “The application of asphalt for tack will @_e’};ermirred only: (a) When the ambient air
and surface temperature on the project are both af‘fe_as—r 35°F in the shade. (b) When conditions
are dry, except emulsified asphalt-may.be-applied when the surface.is slightly damp.”

Sub-section 330.3 B addresses the dilution of tack coat emulsions with additional water.
This sub-section contains the following provision:
“Emulsified asphalt for tack, jfag';s'eaf,_ ""&n‘c;"ﬁush seal with a specified application rate of
0.05 gallon's per square yard orless may be diluted. The rate of dilution shall be at a
ratio of at least 1 part emulsion to no more than 1 part added water (1:1 ratio minimum)
by volume, unless otherwise approved by the Engineer. The emulsion shall be uniformly
mixed by adding potable water and if necessary, agitating the mixture. The amount of
emulsion and any added water shall be included on the ticket delivered to the project. If
the emulsion is diluted, the emulsified asphalt supplier shall perform the dilution.
Dilution of asphalt emulsion in the field will not be allowed unless approved by the
Engineer. Field dilution of the emulsified asphalt will only be allowed when the rate of
dilution is accurately controlled. The final rate of dilution shall not be less than the

'8 South Dakota Standard Specifications for Roads and Bridges. South Dakota Department of Transpertation. 2015
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minimum ratio of at least 1 part emulsion to no more than 1 part added water (1:1 ratio
minimum). Diluted emulsified asphalt for tack, fog seal, and flush seal shail be applied at
an adjusted rate proportional to the dilution ratio resulting in application of the specified

rate of emulsion. Emulsified asphalt for tack, fog seal, or flush seal with a specified rate
exceeding 0.05 gallons per square yard may not be diluted.”

It is noted that Supplemental Specifications, issued on June 1, 2016 and April 18, 2018,
altered the language of Sub-section 330.3 B, as follows:

«Soction 330.3 B — Page 172 — Delete the Ist sentence and replace with the following:
Emulsified asphalt for tack, fog seal, and flush seal with a specified application rate of
0.07 gallons per square yard orless may be diluted.” '

Section 330.3 B _7-Pa:£}e 172 — Delete the last senterice and replace with the following:
Emulsified aspﬁiblt for tack, fog seal, and flush seal with a specified application rate
exceeding 0:07 gallons per square yard shall not be diluted.”

Sub-section 330.3 C.3 inclndes the following provision requiring the uniform application
of the tack coat material with appropriate equipment (L.e., distributor). This sub-section states:
“The distributor shall uniformly apply the heated asphalt material to the road surface in
accurately measured quantities, and mairtain the specified rate of opplication during the
distribution of the entire tank-load, regardless of change in gradient, superelevation, direction,
or content level in the tank. Calibration runs for verification shall be made at the start of the

work.”

Sub-section 330.3.E contains Ianguagé"'i}nended to limit the application of tack material
too far in advance of the subsequent pavement overlay operation. The sub-section requires that:
“Tack application ahead of mat laydown shall be limited by job conditions and shall not exceed
the amount estimated for the current day's operation unless ordered or allowed by the Engineer.
Tacked area.s_','_whfdk become unsatisfactory as a result of traffic, weather, or other conditions,
shall be retacked. Required retacki ng which is not the foult of the Contractor will be paid for at
the contract unit price for tack asphalt.” 1t is noted that Supplemental Specifications, issued on
June 1, 2016 and April 18, 2018, altered the language of Sub-section 330.3.B, as follows:

“Section 330.3 E — Page 174 — Add the following sentence to the beginning of the last
paragraph of this Section:

The tack coat shall be allowed to break (turn from brown to black) and shall be allowed
a cure period, as determined by the Engineer, ahead of mat laydown.”

McGee v, Spencer Quarries, Inc. Page 26 of%
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Sub-section 330.3 (3 addresses temporary traffic control requirements associated with
tack coat applications on state highway surfacing/resurfacing projects. This sub-section requires
the following:

“The Contractor shall provide flaggers, signs, and barriers to warn, direct, and prevent
traffic from traveling on the freshly applied asphalt until it has penetrated, and does not
track or pickup on the tires of iraveling vehicles or the surface has been blotted with
sand. Temporary traffic control shall conform to Section 634.”

Tack Coat Surface Friction =

An important consideration in evaluating probable causal/contributing factars in the
traffic crash is the available pdvement friction on the tack coated roadway surfacé at the time of
the crash. Several references (identified previously) in fact reported that tack coated surfaces
could be slippery or, slick, especially when wet. A Louisiana research study of the effects of tack
coat application on pa,vement friction are particularly pertinent to this crash evaluation.

The Lougsxana research study was conduction by the LoulSIa.na Transportation Research
Center!® to assess the effects of common tack coat application on roadway surface friction. The

study was prompted by a serious traffic crash that occurred;on a tack coated roadway surface on
a Louisiana state highway. The controlled field tests conmdered variable asphalt emulsion tack
coat application rates, as well as the effects of time, traﬂjc exposure, and dry/wet surface
conditions, on friction performance. , i

The study results revealed that tack coat/ali;piiéaiion significantly reduces surface friction
before the tack coat has broken/set, and for a lengthy period of time after the tack coat has set,
for both dry and wet surface conditions. The study did find that the friction of a roadway surface
treated with a tack coat will eventually improve to near the original surface friction level, but
only over time and with 51gmﬁcant traffic/weather exposurc — as the hardened tack material

wcarsfweathejs away o . e g

In the Lomsmna study, the reduction in surface mctlon tesultin g fmm tack coat
application was substantial. Of particular note are the observed friction values (i.e., Friction
Numbers) measured 7 hours after tack coat application and with a “film of water” on the
surfaces. Under these conditions, the measured Friction Numbers were low, ranging from only
14.1 to 26.5. These friction values were 33.0 to 62.2 percent less than the original surface friction
values before tack coat application. In fact, the tack coat surface friction values were so low that
the research team deemed the surfaces to be unsafe for traffic without sanding.

19 Harold R, Paul and James A. Scherocman. “Friction Testing of Tack Coat Surfaces” Paper No. 98-1092.
Transportation Research Record 1616. Transportation Research Board. Washington, D.C., 1998.
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After sanding, the tack coated roadway test sections were opened to traffic. After 5 days
of traffic exposure and weather exposure (i.e., several rainy days), surface friction measurements
on the sanded tack coat test surfaces revealed that Friction Number values were restored to near
the original Friction Numbers (before tack coat application). Based on these study findings, the
researchers concluded: “[Louisiana DOTD] specifications should be revised to not allow tack
coat operations the previous day.” In other words, tack coated surfaces should be paved over on
the same day and an exposed tack coated surface should not be re-opened to traffic at the end of
the workday. The researchers also recommended “all tacked areas should be required to be
sanded if they cannot be covered with mix because of weather or breakdown.”

Human Factors Issues/Driver Expectancy in Work Zone Environments -

The traffic m‘ash_oc’&:ﬁned within the limits of a very lengthy (i.e., 24-milé) re-surfacing
project, in an area where significant work zone conditions were first encountered by the driver
after traveling several miles beyond the project advance waming sign. In identifying possible
causal/contributing factors in the crash, it is important to consider the “human factors” issues
associated with the particular driving environment experienced by the driver of Vehicle 1.

According to the Traffic Engineering Handbook, 5* Edition®®, “the driving task depends
on drivers receiving and using mformgﬁ'oﬁ correctly. In high=speed driving environments (such
as South Dakota State Highway 45 in the area of the crash), information transfer and processing
can be challenging. Again, quoting from the Traffic Eng:‘heering Handbook, 5™ Edition:
“Driving is a dynamic process because the roadway. séene and the information from it are
continually changing as one proceeds along thq_,kig?hway. Under high speed, information about
the road environment must be processed-very éu:’cﬁéﬂy. el ;

Highway work zones generally are characterized by driving conditions which are more
complex, yet unexpected by unfamiliar motorists. In a work zone environment, information
transfer and processing are even more challenging. Addressing the work zore driving
environment specifically, the Traffic Engineering Handbook, 5" Edition states: “Drivers. may
have difficulty and depend more on trq}ﬁg control devices at these locations, as work zones have
changing and unexpected traffic conditions . . . The driver’s information needs must be carefully
considered, and traffic control devices designed and placed to atiract driver attention. " Also
referring specifically to work zone driving environments, the Traffic Engineering Handbook, 6"
Edition®! states: Driver errors may be induced by contradictory or misleading information,
messages with incorrect distances, non-standard devices, incorrect signs, and transitions that

are too short or curved too sharply; and lack of advance warning.”

0 Traffic Engineering Handbook, 5™ Edition. Institute of Transportation Engineers. Washington, D.C., 1999.
2 Traffic Engineering Handbook, 5™ Edition. Institute of Transportation Engineers. Washington, D.C., 2009.
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To best meet the driver’s information needs, the information system (i.e., traffic control
devices) should be matched to the characteristics of the location and the attributes (i.e.,
capabilities) of the driver — this process is referred to as “positive guidance.” The selection and
placement of traffic control devices, including work zone traffic control devices, should be
dictated by the following principles of “positive guidance”™:

e Primacy: Traffic control devices should be placed according to the importance of their
information . . . to avoid presenting the driver with information when and where it is not
essenﬂal. e s

o Spreading: Traffic control devices should be appropriately “spread out” over space so as
to reduce the information load on the driver. P

e Coding: Traffic control devices which are appropriately “uniform” With:}espect to color,
shape, size, message, etc. should be used.

o Redunﬂancy-:"Vital information should be displayed/presented multiple time/places
and/or in mﬁlﬁple ways.

Another important humag..-ﬁi&ar's concept affecting driver behavior and performance is
the concept of “driver expecfanéy”. Referring to the expectancy concept, the AASHTO
Greenbool? states: / ;

“Fxpectancy relates to the likelihood that a driver will respond to common situations in

predictable ways that the driver had found Sucg_eésﬁzl in the past. Expectancy affects how

drivers perceive and handle information amj‘iﬁodffy the speed and nature of their
response. Reinforced expectancies heig,df‘ﬁaer.é' respond rapidly and correctly. Unusual,
unique or uncommon situations that violate driver expectancies may cause longer
response times, inappropriate responses, or errors. &

According to the Federal Highway Administration’s 4 User’s Guide to Positive
Guidance, 3rd Edition*, “Expectancy relates 1o a driver’s readiness to respond to situations,
events, and infbrmarfon,'fﬁ prediciable and seibce_.ésﬁtl ways. It influencés the speed and
accuracy of driver ';'nfqr_}ﬁatfon pr’acessi'}ég and is a major factor in design, opé};affbn,. and traffic
control.”

22 1 T Alexander and H. Lunenfeld. Positive Guidance in Traffic Control. Federal Highway Administration. United
States Department of Transportation. Washington, D.C. 1975.

B 4 Policy on the Geomelric Design of Highways and Streets. 6 Edition (AASHTO Greenbook). American
Association of State Highway and Transportation Officials. Washington, D.C. 2011.

247 T Post, G.J. Alexander and H. Lunenfeld. A User’s Guide to Positive Guidance. 3% Edition. Federal Highway
Administration. United States Department of Transportation. Washington, D.C., 1990.
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The Traffic Engineering Handbook, 5" Edition™ recognizes the importance of driver
expectancies in affecting driver behavior and performance, as follows: “Drivers operate with a
set of expectancies . . .If these expectancies are violated, driver perception-reaction time
increases and so does the potential for an accident. The information from traffic control devices,
the roadway environment, and other design cues must be provided when and where it 1s
expected. Advance warning signs are intended to create in the driver the expectancy ofa
potential hazard.”

“Driver expectancy” and “positive guidance” are important factors affecting the
traveling public’s driving behavior and performance in work zones. At the work zone for the
State Highway 45 resurfacing project, these critical safety concepts would be address ed by
adherence to and proper applai_galion-- of the pertinent MUTCD standards and guicié__l_ines.

Relating these safety concepts to the particular crash, the driver of Vehicle 1 would have
passed a sign mdlcatmg ROAD WORK NEXT 24 MILES at the beginning of the project. This
sign was a general information sign and did not warn of any specific hazards. The driver also
may have passed a sign(s) warning of a pavement “bump” at one or two bridge structures as he
drove northbound on State Highway 45. The driver then continued for several miles before
reaching the crash site. In fact, he successfully traveled northbound on State Highway 45 for
approximately 13 miles apparently withott experiencing any significant issues with the roadway
surface conditions. When the driver of Vehicle 1 encountPred the section of tack coated roadway,
there had been no advanced warning signs notifying him of the exposed and slippery tack
material on the roadway surface. This hazardous wet té'ck coat-covered section of roadway was
different, yet not obvious, and its presence vi olated hzs expectancy. Given the hazardous nature
of the exposed tack coated surface, the driver’ should have been provided pomtzve guidance” on
the approach to and through the hazardous area — in the form of proper advance warnings of the
specific hazard and appropriate speed reduction advisories.

ANALYSIS & ASbESSMENl‘ RESULTS . .

Standardmed forras of sci en‘uhc and. engmeer ing analyse'-;f'aswssment? were conaucted to
evaluate the crash and key frctors/issucs related fo the events that led to the securrence of the
crash. The results of these analyses/assessments include, but may not be limited to the items
listed below:

Vehicle 1 Speed Analysis

An analysis was conducted to determine the initial speed of Vehicle 1. This analysis
considered roadway rotation/sliding, as well as the kinetic energy dissipated during Vehicle 1°s

2 Traffic Engineering Handbook, 5% Edition. Institute of Transportation Engineers. Washington, D.C., 1999
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furrowing and rollover on the shoulder. The results of this analysis indicate that Vehicle 1 was
initially traveling in the range of 58 to 72 miles per hour, when the crash sequence began.

Roadway Design Elements

An assessment of the roadway’s cross-slope, superelevation (“banking”), and
superelevation transition values in the area of the crash was performed as part of the crash
analysis. Table 1 is a summary of the measured cross-slope and superelevation values in the area
of the crash. Results of this assessment indicate the following:

roadway is hlgher thai the edge of the northbound lane. This is typibai of straight
sections of r Oddway The relative amount of negative (downward) slope 18
ar aphlcally illustrated by the red “bars” in Table 1.

2. The northbound lanc has an upward (posrtwc) ci oss—slope in the horizontal curve.

northbound lane. This is typmal of sections of roadway where the roadway curves to
the left. The relative amount of posmve (upward) slope is graphically illustrated by
the blue “bars” in Table 1._

3. The crdss»slope of the northbound lane trans;'t’ions from a downward (negative) cross-
slope to an upward (positive) cross-slope in‘the area where the horizontal curve
begins. This cross-slope transition at a horizontal curve is typical in highway design.
There is an area within this t;ansitiﬁﬁ,/are'a where the lane is level or near level
meaning the center of the roadway is the same elevation or near the same elevation as
the edge of the northbound lane. This transition is graphically illustrated in Table 1
where the red “bars” are becoming shorter and the blue “bars™ are becoming longer.

Roadway Surface Condition Analysis oo Fo oy

1. An assessment of the roadway surface conditions at ths crash site was coriducted as part
of the overall crash investigation/analysis. The results of this assessment are summarized
in MMustration 7 and Tllustration 8 in the Appendix. In Tllustration 7 and Illustration 8§,
stopping and slowing distances are calculated using the speed limit of 65, for a wet tack-
coated roadway surface. These braking distances are compared to stopping and slowing
distances on other surface types, including: new wet asphalt pavement; traveled asphalt
pavement, loose snow, packed snow, and AASHTO’s distance using the 11.2 fps?
deceleration rate. The analysis results summarized in Illustration 7 and Illustration 8
support the following findings:

MecGee v. Spencer Quarries, Inc. Page 31 of 72
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Location Northbound Lane
Station Cross Slope, %
T07+50 2.09

707+12 2.68

T06+72 2.66
706+31 3.03
705+49 1.49

704+69 143

704479 e

703+89 0.51
703449 - - 0.11

< 703+08 -0.56
702:+79 -0.91
702+38 -1.11
702:+14 -1.48
701417 = -1.60
700+52 -1.18
600+76¢ . [ -159
698+77 = -1.57
69796 41.83
697+16 B o0

Table 1: Summary of Northbound Lan‘élbmss—Slopes in the Area of the Crash

a. The wet, tack coat surface present at the crash site limited Driver 1’s ability to
appropriately and safely navigate to the unexpected and hazardous pavement
surface conditip’ﬁs at the crash site. == -

b. Braking distances on wet tack coated roadway surface are estimated to be 2.75 to
3.25 fimes greater than braking distances on a wet new asphalt pavement surface.
Additionally, braking distance on wet tack coated roadway surface were
approximately 2.5 times greater than on wet traveled asphalt surface.

¢. Braking distances on the wet tack coat would be even greater than braking
distances on both wet loose and packed snow.

d. Given the deteriorated braking/slowing/pavement conditions at the crash site, the
traveling public would not be able to decelerate at a typical deceleration rate (i.e.,
11.2 fps?) without the high potential for loss of control (i.e., possible “spin-out”.)

MeGee v. Spencer Quarries, Inc. Page 32 ofE
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e. Illustration 7 in the Appendix shows the results of the braking distance analysis
for a vehicle braking from an initial speed of 65 miles per hour to a speed of 30
miles per hour. Likewise, Illustration 8 in the Appendix shows the results of the
braking distance analysis for a vehicle braking from an initial speed of 65 miles
per hour to a stopped speed of 0 miles per hour. The results of these analyses
indicate that a typical vehicle traveling on wet tack coat would not have the
necessary amount of friction available to have decelerated at the typical AASHTO
deceleration rate of -11.2 fps”.

2. A painted location mark was found dufing the site inspection at Station 691+90. Based on
that station location and data collected during the site inspection process, it was
determined that the centerline of 263" d Strect was located at Station 690-+37.

3. Itwas detelmipeﬂ”i’;hat the northbound header was located at approximately Station
706-+50. '

4. The tack coat began in the northbound lane at approximately station 692+007°. This is
approximately 163 feet npﬂl{ of 263" Street’s centerline. Therefore, there was
approximately 1,450 fee_t" of exposed tack coat in the northbound lane.

5. Distance from beginning of ta,gk(e’éat to where Vehicle 1’s departure arc began was
determined to be approximately 1,155 feet. '

6. A 1,320-foot distance, from 263rd Street to the IOLZI:IOII of the header in the northbound
lane, is shown on a sketch in Brad James’s- Fxhlbit 15. Adding this 1,320-foot dimension
to 263" Street’s Station 690+37 would indidate the northbound header was located at
Station 703+57.

Weather Conditions

As part of this crash assessment; Records of G Iimatologzcaf Observan ons f1 om nuMmerous
weather reporting stauons ine ludmg stations in Rrule and Charles Mix Counties and in the cities
of Mitchell and" rxlexandna, were obtaified and reviewed. Tlstiation 4 in the Appendix is a
location map of these Wweather data station. These historical Records are compiled by the
National Oceanic and Atmospheric Administration (NOAA) and document daily weather data
for the reporting stations. The Records provide useful information about temperature and
precipitation in the geographic area of the crash before and at the time of the crash.

In addition to the Records of Climatological Observations, NOAA weather radar data
were obtained and assessed to determine if precipitation (in the form of rainfall) was probable at
the crash site before, at the time of, and after the crash. Illustration 2 and Illustration 3 in the

36 ITEM 1 04WY DOT-67 DISTRIBUTOR Shot Record CSS1-h.pdf
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Appendix are radar images that include the crash area. These radar images confirm, that more
probably than not, it likely rained at the crash site before the 9:30 am crash, and that it was most
likely raining at the time of the crash. It also continued to rain for some time after the crash, a
fact supported by the trooper’s post-crash photographs of the crash scene.

T should also be noted that the findings and conclusions of the Plaintiff’s weather expert,
Matthew Bunkers, Ph.D., CCM, were obtained and reviewed as part of this crash investigation.
Regarding the rainfall at the crash location before and around the time of the crash, the findings
and conclusions reported by Dr. Bunkers are consistent with and support the results of the
independent weather assessment discussed in the preceding paragraphs.

Work Activity Progress

The Contractor’__s-\’#'brk activities on the day before the crash (i.e., Friday, June 29, 2019)
are documented in theS outh Dakota DOT Construction Diary prepared by Kris L. Royalty.
Paving work begari at 7:30 am and was stopped at 7:45 pm, with no work delays experienced.
The weather was described as hot: the temperature ranged from 70° to 94°, and wind speeds
ranged from 5-15 mph. The pnmary ' work activity was the pavmg (top lift) of the northbound
lane in Section 5 starting at Station 986425 and ending at Station 755+93. There was also paving
in northbound lane of Section 6 from Sta’uon 755+93 to Station 706+00. The width of the paving
was 14 feet with a 1-foot sluff, and the pavement depth was 1 % inches. Also, temporary striping
was installed over a distance of 6.3 miles starting at Sta.‘uon 1022+00 and ending at Station

692+00.

Based on the Construction Diary data summamed in the preceding paragraph the
contractor placed 28,025 feet, or apptoxrnatelv 5.308 miles, of asphalt pavement in the
northbound lane on the day before the crash. This amount was paving work was accomplished in
a 12-hour, 15-minute workday (i.e., 12.25 hours). Therefore, the rate or speed of paving was
approximately 0.433 miles of paving per hour, and correspondingly, it required approximately
2.31 hours to pave one (1) lane mile of roadway. At this rate!speed of pavmg progress, the
contractor could have paved over the remaining approxzmaie 1,450-foot section of exposed tack
coat in approximately (.63 hours — which is approximately 38 minufes. ;

Priority of Safety Treatments

Highway safety professionals have long recognized that roadway hazards are not
climinated merely by installing warning signs in advance of the hazards. For example, referring
to roadside hazards, the Roadside Design Guide?’ identifies a preferred “hierarchy” of safety
treatments to eliminate/minimize such hazards, as follows:

2 Roadside Design Guide. 4% Edition. American Association of State Highway and Transportation Professionals.
Washington, D.C., 2011.
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1. The most preferred safety treatment is to remove the hazard, or to “re-design” the
hazardous object or condition so that it is no longer a hazard.

2. The second most preferred treatment is to relocate the hazardous object/condition such
that it is far from traffic exposure.

3. The third is to make the object “yielding” or “break-away’ such that it will not result in
injury or significant vehicle damage even if struck.

4, The fourth is to “shield” the object with a barrier or crash cushion.

5. The fifth and lea§t«'de;irable safety treatment is leave the hazard in place-,:ﬁntreaied, and
to merely delineate the hazard and provide advance warnings of the hazardous condition.

'Ihis pr efei{red safety 11ierarchy can be applied to haza.rdous conditions in wmk zones.
results in the fo]lowmg pr eferred ¢ hm1 archy of safety treatments for protecting the traveling
public: :

1. The most preferred safety treatment would be to rgﬁnove the hazardous slick roadway
surface — either by not spraying the tack material too far in advance of the paving
operation, or by surfacing over the exposed tack coat material by the end of the workday.

2. The next preferred treatment would be to sand the exposed tack coat surface to increase
the friction, install advance warnings of the specific hazard, and/or post speed advisories
appropriate for the driving conditions.

3. An even less desirable approach would be to. leave the hazam in place and untrcaied and
merely s1gn for '{he hazardous ruondltmn !

4. The absolute Worst safety treahnent would be to lcave the exposed lack in p]ace fail to
sand the surface, and provide no advance warning for the specific condition and no
appropriate reduced speed advisory. This “non-treatment™ approach was used by Spencer
Quarries at the crash site.

Existing Work Zone Temporary Traffic Control

In the Defendant’s Supplemental Answers to Plaintiff’s Interrogatories and Requests for
Production of Documents, the paving contractor (Spencer Quarries, Inc.) reported that: “warning
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signs warning of the "Uneven Lanes " and the "Bump Ahead" were placed beginning 1 000" south
of the asphalt "header," south of the accident site. Austin M cGee had passed these signs just
before he reached the accident site. The "Bump Ahead" sign also had a reduced speed advisory
placard on it that warned and advised him to slow down.”

The analysis of the crash revealed that, even if these signs were present as claimed by the
contractor, they failed to address safety needs at the crash site for the following reasons:

1. Neither sign warned of the specific }_;g%aquligfgnditjon (i.e., dangerously slick roadway
surface) that caused this crash.

2. The locations of the advance warning construction signs were not appmfi_i_;_i;ate! adequate to
provide warning to the traveling public (including Austin McGee) at an appropriate
distance in advance of the hazardous roadway surface condition.

3. The advisr_é)d speed (i.e., 30 mph) on the speed advisory plaque (if present) was
unreasonably low, in violation of M UTCD standards, and was not appropriately located
relative fo the beginning of the hazardous roadway surface condition.

Contractor’s Responsibilities

The prime contractor on a construction project i’s’i'-es'ponsible for performing the actual
construction work, and for controlling the method aqd"ineans of the construction: The work
responsibilities of Spencer. Quarries, Inc. on the/Sta"Ec Highway 45 resurfacing project, were
specified in the South Dakota Department of Transportation Standard Specifications for Road
and Bridges. Section 7.17 of the Standard Specifications states: “The Contractor s responsible
for the work until the Acceptance of Field Work is made by the Area Office . ..” Furthermore,
the contractor must supervise its own worl as per Section 5.5 of the Standard Spectfications
which states: “The Contractor will have on the project at all times, as the Contractor’s agent, &

competent superintendent capable of reading ndundersianding the plans and specifications
and experienced ini and capable of accomplishing the type of work being performed. The
Contractor will have this superintendent on the project at all times regardless of the amount of

work subcontracted.”

On the other hand, the State of South Dakota DOT employees at a project site are
responsible for “administering” the contract and for “inspecting” the contractor’s work — and not
for performing the work or for supervising the contract work. This applies to both the project
engineer and to project inspectors. Section 5.9 of the Standard Specifications states: “As the
representative of the Director of Operations, the Area Engineer has immediate and responsible
charge of engineering details and administration of the construction project. The Area Engineer

McGee v. Spencer Quarries, Inc. Page 36 of 72
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has the authority to reject defective work, and to suspend work being improperly performed.”
Section 5.10 of the Standard Specifications states:

“Department inspectors will inspect all work done and materials furnished. This
inspection may extend to any part of the work, preparation, fabrication, or manufacture
of the materials to be used. The inspector will not alter or waive the provisions of the
contract. The inspector will not issue instructions contrary to the contract, or act as a
foreman for the Contractor. The inspector may reject work or materials until any issues
inspect all work nor any actual inspections perﬁ;ﬂed by the Department during the
course of construction will constitute an acceptance of work performed;-or operate to
relieve the Contractor of the Contractor’s obligation to construct the project in
compliance with fhe plans and specifications.” -

SUMMARY AND OPINIONS

In conclusion, I have developed my professional opinions znd conclusions regarding the
major causative factor that led to'the occurrence of this crash. These opinions and conclusions
are within a reasonable degree of engineering certainty. After careful review and assessment of
the aforementioned data sources, the following determination was made: The major causative
factor leading to this crash was the combination of: (a) the presence of the exposed tack coated
surface; (b) the slippery nature of this surface, especially when wet; (c) allowing the traveling
public to drive on the hazardous roadway surface; and (d) the lack of appropriate advanced

warnings/safety measures for the exposed tack coated roadway surface.

1. At the time of the crash, there was an approximate 1,450-foot section of exposed and
unevenly applied tack coat material in the northbound travel lane. The crash sequence began
within this tack-coated roadway section.

2. Areconstruction of the crash suprié'fts the following fmdltfgs and conclusions:

-

a. Themmsl s faeed;})f Vehicle 1 at the onset of the crash event was in the range of 58 to
72 mph. This initial speed range is consistent with a Brule County Sheriff’s Deputy
John Koenig speed estimate for Vehicle 1.

b. The type and condition of the tires on Vehicle 1 were not a causal or contributing
factor in the crash. Furthermore, the tread depths of Vehicle 1°s tires’ were in the
range of 5/32 to 9/32 inch, which is greater than the minimum of 2/32 inch. These
M/T type tires are highway rated and their use is not uncommon on pick-up trucks
traveling on South Dakota public highways.

McGee v. Spencer Quarries, Inc. - Page 37 of 72
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¢. Along Vehicle 1°s roadway departure path on the west side of State Highway 45, the
ground’s slope changed from a -4.4 percent (downhill) slope to a +2.9 percent (uphill)
slope for a net slope change of 7.3 percent. This slope change and the bottom of the
roadway embankment was the primary causal factor that initiated the rollover of
Vehicle 1.

3. Asthe prime contractor on the State Highway 45 re-surfacing project, Spencer Quarries, Inc.

was responsible for providing a reasonably safe driving environment for the traveling public
traveling within the limits of the project, which included the installation of appropriate traffic

control to warn the traveling public of any hazardous conditions.

The exposed and unevenly applied tack coat material preseut on the roadway surface in the
northbound lane at the crash site was a hazard created by the contractor that jeopardized the
safety of the traveling public. Furthermore, there were inadequate advanced warnings and/or
inadequate trafﬁb control measures in place, given the hazardous surface condition that was
present. As a_fesult of the roadway surface deficiency (i.e., exposed slick tack coat material)
and the lack of appropriate and required traffic control and/or reduced speed advisories, State
Highway 45 at the crash location was not reasonably safe for public travel.

lack of appropriate traffic control measures, mcludlng the followmgo all of whlch were in
violation of MUTCD standards:

a. No advanced waming of the exposed and uneven tack surfaces, which were
especially slippery when wet. -~

b. Inappropriate advisory speed posting, in violation of MUTCD requirements.

It is also noted that the hazardous driving conditions were the result of the resurfacing
work peﬁ'orrned by the pr'u:he coz'itfactor oh the rccur'fac'ihg project (i.e., "'rpencer Quarries,
controi measures to pr owde a reasonable level of safety for the travelmg public, which it
failed to do.

In particular, the reconstruction of crash and comprehensive evaluation of the crash
circumstances strongly support the conclusion that the following related factors directly

caused or contributed to the crash:

a. The presence of the exposed tack coated roadway surface;
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b. The slippery nature of this roadway surface, especially when wet; and

c. The lack of appropriate warnings and other safety measures, given the presence of the
exposed tack coated roadway surface.

7. By opening the unprotected and untreated exposed tack coated roadway surface to the
traveling public, the contractor violated standard industry practice and the procedures
adopted in multiple States - which require that such surfaces should generally not be opened
speed advisories. It is standard practice that tack coated roadway surfaces be covered with
pavement, on the same day as the tack is applied, before reopening the affegcted travel lane to

8. Inthe northboungl—-fé{ne of State Highway 45 where this crash occurred, the contractor:

a. Failedto appropriately schedule, sequence and monitor the progress of its repaving
work on the day before the crash, resulting in the exposure of an approximate 1,450-
foot section of exposéd tack coated roadway surface in the northbound travel lane.
Given the average speed of paving on the day before the crash, it would have only
taken approximately 38 more minutes of work time to cover the remaining
appro'ximate 1,450 feet of exposed tack materiz’il with new asphalt pavement

b. Inappropriately opened the approximate 1 ,450-foot tack coated roadway surface to
traffic, without providing appropriat/e,wé_mings and speed advisories to the traveling

public. s g

c. Failed to apply sand to the exposed tack coat before opening the affected section to
traffic, as per standard industry practice.

d. Failed to continudusly ;mdﬁﬁtjr roadway sjurfa;':e-":#;ﬁd traffic condition in the work
zone, and failed to alter/enhance traffic conttol measures to provide a reasonable level
of safety for the traveling public.

9. Related to its responsibility for the temporary traffic control (TTC) at the resurfacing project
work zone:

a. Spencer Quarries, Inc. failed to assign adequately trained/certified individuals
knowledgeable in the principles of proper temporary traffic control (TTC) to be
responsible for the safety of the traveling public within its resurfacing project, as
required by the MUTCD.
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b. Spencer Quarries, Inc. failed to check that all TTC devices on the project were
consistent with the TTC plan and were effective for the traveling public, as required
in the MUTCD.

¢. Spencer Quarries, Inc. failed to assign an adequately trained individual, with
knowledge of proper TTC practices and a basic understanding of MUTCD principles,
standards and guidelines, to supervise the selection, placement and maintenance of
the TTC devices used in its resurfacing work zone.

d. Spencer Quarries, Inc. failed to pro-per']_j;zmmonitor the safety needs and performance of
the work zone, and appropriately modify the traffic control plan according to the
current roadway conditions. This included failing to instal! the needed temporary
traffic control devices to properly warn the traveling public of the hazardous surface
condition résulting from the resurfacing project at the location of crash.

e. The S;i:encer Quarries, Inc. employee responsible for temporary traffic control on the
resurfacing project failed to require “remedial safety measures” be taken to ensure the
safety of the traveling public, as required in Section 6B.01 of the M UTCD.

10. Spencer Quarries, Inc. employees responsible for mainfenance of traffic within the State
Highway re-surfacing project lacked appropriate training, knowledge and an appreciation of
the recommendation that tack-coated surfaces shoul__d"not be opened to traffic, but if they are,
they should be sanded prior to opening and/or that appropriate warning signs and/or reduced
speed advisories must be installed. Specific ’gxalfnples of training/knowledge deficiencies
include: (1) a lack of understanding of the ii_leanjng of “breaking’” versus “setting” of tack
coat material; and (2) a lack of knowledge of the I, ot-Mix Asphalt Paving Handbook

provisions.

11. Spencer Quéirﬁes, TInc. failed to have a procedute in pl'acq to monitor crash records for its
temporary traffic control work zote, and it failed to monitor such crash records as
recommended in the MUTCD. e

12. Independent research results indicate that tack coat surfaces like the surface at the crash site
have very low coefficients of friction, when wet or dry, before and for a significant period of
time after the tack breaks and sets. Such surfaces are especially “slippery” when wet. This
same research concluded that such surfaces are unsafe for travel without sanding, and/or the
use of proper warning signs, and/or posting appropriate reduced speed advisories.

13. Weather data indicate that there was rainfall before and at the time of the crash. The roadway
surface was reportedly wet at the time of the crash.
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14. Advanced weather forecasts issued on the day the tack coat was applied indicated a
reasonably high probability of rain to occur within the 24-hour time period after the end of
the workday. This information was available to the contractor; however, despite this weather
forecast for rain, the contractor failed to respond in an appropriate manner. The contractor
was responsible for maintaining a reasonably safe roadway surface; hence, through training,
the contractor should have known that the rain in combination with the exposed tack coat
material would result in a very slippery and hazardous roadway driving surface for the
traveling public. The appropriate action, given this weather forecast, should have been to
pave over the exposed tack coat material before the end of the workday on the day the tack
coat was applied. At the very least, the contractor should have sanded the tack coated

roadway driving surface, and/or provided appropriate advanced warning si g_ﬁgfor the specific
hazard, and/or post ;_'_edm:ed speed advisories.

This statemént is a summary of the conclusions and professional opinions I have
developed while evaluating the available material, as it relates to this particular case. These
conclusions and professional opinions are based upon the information and data that were
available to me at the time this statement was released. These conclusions and professional
opinions may be revised if additional information, evidence, or issues arise and become
available, or if witnesses provide informafion that conflicts with or expands upon the current
understanding of the case. These conclusions and opiniog‘é are intended for use in actual or
potential litigation and are not to be used for other purposes.

If I may be of further assistance, please dq_,nﬁf'l_: liesitate to contact me. With kindest

regards, [ remain, e

E.
fngineer (AL, AZ, GA, KY, NC, TN, SC, VA)

Professional
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DERIANENGINEERING

September 23, 2020

Introduction

On June 30, 2018, Austin McGee was driving his 2005 Ford F250 northbound on South
Dakota Highway 45 just north of 263rd Street in Brule County. Highway 45 is a 2 lane
asphalt highway predaminately running north and south.

Highway 45 was being resurfaced with asphalt pavement but at the time of the crash
there was no construction taking place.-MeGee-encountered a section of road coated
with a layer of a tack coat, a material used to bond two layers of asphalt.

Once McGee encountered the tack coat his truck became unstable and spun out,
veering fo the left off the pavement where the tires dug into the soil causing the truck to
roll over. McGee was paralyzed in the crash.

The purpose of this investigation is fo analyze the road conditions and tire properties
that lead to the crash.

Available Materiais

1. State of South Dakota Investigators Motor Vehicle Traffic Accident Report ID:
142394-163, Sequence 1807040026. -

68 photos taken by the police of the scene, McGee's truck in a storage lot, and a
few Gaogle Maps images.

Answer to Amended Complaint (Spencer Quarries).

Answer to Amended Complaint (State Defendants).

First Amended Complaint.

13 photos taken July 1 2008 by McGees father.

Deposition transcripts of John Koenig, Austin McCGee, Brent McGee.

Alan Parham's Summary of Findings.

Defense expert report by Paul Dorothy.

10 Rainfaii analysis Dr, Matthew Bunkers.

11.Defense reconstructionist report by Nicolas Prescoti.

12.My inspaction of the 4 removed tires from McGee's truck. -

12

©RND O A W

Highway Patrol Report

The police report stated the crash occurred at 9:30 am. The road conditions were
stated as asphalt pavement, straight and level, speed limit 65 mph, daylight and rain.
The report narrative states:

Unit 1 was northbound on SD 45. Unit 1 driver lost control and spun
approximately 120 degrees in the roadway. Unit 1 crossed the center line

Derian Engineering, LLC EXHIBIT
www.DerianEngineering.com

Gary@DerianEngineering.com 1
614-657-1598 Page 1of 14
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McGee Crash
Engineer's Report September 23, 2020

and left the roadway to the west. Unit 1 rolled and came to rest on the
passenger side, facing south. Both occupants were ejected. No seatbelts
were used. Heavy rain was present in the area of the crash location. Brent
was interviewed at the crash location. Brent said Austin was driving at the
time of the crash. He said Austin lost control and tried to steer out of the
spin but was unable to. He said both of them were ejecied. He said neither
was wearing their seatbelts. He said they were in a hurry, frying to get to
Sioux falls to pick up a vehicle part. Brent said Austin had been at a party
and drinking the night prior. Brent said he never lost consciousness. He
said he was ejected just a few feet from the pickup. No other motorists or
first responders had any difficully staying on the roadway on SD 45 during
the same time-frame. The phone number | was given for Austin was
invalid. | attempted to make contact with Austin and his family On three
separate occasions in the evening Time at 517 Washington St. in Burke.
On two of those occasions at least one vehicle was in the driveway. No
contact was made. The crash occurred within a work zone. SD 45 was
being repaved with new asphalt. No workers were present or actively
working at the time of the crash or near the crash location. There was no
construction equipment or vehicles in the roadway or on the road edge
near the crash location, Warning signs of the'ongoing construction were
posted along both northbound and southbound lanes, warning motorists of
the work zone.

Testimony of Austin McGee -

McGee testified he purchased the truck used and if came with the Ironman tires already
fited. He had fitted new tires on the back during his ownership and move the back tires
to the front. He was driving with his brother Brent to Sioux Falls to pick up a truck bed
and a dirt bike. He left Burke, SD that morning, drove east to Platte, then north on
Highway 45. He intended to pick up 1-90 and fravel east to Sicux Falls. They
encountered light rain as they headed to Platte. Traffic was very light, he saw only a
few vehicles on the road.- As he approached the crash sita, he noticed warning-signs for
uneven lanes and bump. He was driving along normally, nice and smooth, when the
truck "just busted sideways". It first went west, then he caught it, then it went east and
spun around. He was in 2 wheel drive and he was driving about 70 mph. He was
driving at a steady rate and did not try to accelerate when his truck became unstable.
He did not apply his brakes.

Derian Engineering, LLC

www.DerianEngineering.com

Gary@DerianEngineering.com
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Testimony of Brent McGee

Brent McGee testified he and his brother were on their way to Sioux Falls to get a box
for a pickup. The roads were wet, not raining, but misting. They encountered the mist
just north of Platte. He remembers the truck sliding west, then it got straight, then it slid
180 degrees, hit the ditch and rolled. He took pictures of the site the next day with his
dad. Brent testified that Austin knew the tall tires changed the speedometer.

Testimony of John Koenig

John Koenig worked for the South Dakota Highway Patrol for 30 years. He responded
to the McGee crash along with Trooper Schmiedt who wrote the police report.

He responded to.the crash from Chamberlain, SD driving southbound onHwy45 towards
the crash scene. He encountered heavy rain along the way. He testified the fruck was
northbound then veered left info the ditch and rolled over. The road was wet and there
were no tire marks, The asphait Was new and there were no painted lines. He saw
some orange warning signs.He took measurements of the path off the road and
calculated the truck was traveling 48 mph when it began to roll. He does not know the
speed on the highway. He did not inspect the truck nor did he measure the drag factor
of the highway. He noted the truck could have hydroplaned.

Tire Inspection _
Both visual and factile inspection of tires is a standard methodology used by all tire

experts. [t was the standard techniqué used by engineers at The BFGoodrich company
when | worked there as a tire engineer. Itis also described in various tire investigation

books, 2

The tires on McGee's truck were a matched set of four Ironman All Country M/T, size
35x12.50R20 LT. They had a 10 ply rating, load range E. According to an ironman
spec sheet, the_nriginai-'mmidead tread ﬁepiii'fdr'ihe tires was 20.5/32 inch. i)

The tread pattern is a large block style arranged in 4 circumferential rows, The tread
was fairly evenly worn, with more wear in the center and less on the shoulders. Tire

pictures in the I[ronman spec sheet show that when new, the tread blocks were lightly
siped. Thatis they had a small amount of thin kerfs or slits in the tread blocks.

1 Baker, Fricke, The Traffic-Accident Investigation Manual, Northwestern University Traffic Institute, 1986,
Topic 825.

2 Giapponi, Tire Forensic Investigation, SAE Intemational, 2008, Chapter 10.
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The new tire si"pe pattern can be seen on the catalog picture on the left. On the right is

the actual riglfit rear tire. The sipe pattern is very light, and only some of the sipes go to
the edge of the blocks. Those that do, the sipe is shallow.

The two front tires had a later date co_dé than the rear tires, but the rear tires had deeper
tread. g '

All four tires had a DOT code that began with OOK XW6 ANL. The last 4 digits which
are the date code, are listed in the chart below. The date code describes the week and
year the tire was manufactured. The right rear, for sxample was manufactured during
the 36th week of 2016 and its tread depth measured 7/32 to 9/32 inch in the center, and
9/32 to 10/32 in the shouider. '

Position Date Code Center Tread Depth | Shoulder Tread Depth
(week and year (inch) 4 - —{inch)
i ‘-V:hen - -

manufactured) L _
left front P 5/32 to 6/32 7/32.to 9/32
right front 2317 4/32 to 5/32 7/32 to 9/32
left rear 5016 6/32 7.5/32 to 9/32
right rear 3616 7/32 to 9/32 9/32 to 10/32
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Tire Traction

There are two aspects of tire traction in wet conditions. At lower speeds and shallow
water depth, wet traction is primarily a function of the surface roughness of the
pavement and the tread rubber compound. Some tread grooves can be useful, but
even a slick tire has good traction on a coarse surface with shallow water at low

speeds.’

When the water is deep, it must be pushed out of the footprint, either to the sides of the
tire or through the tire footprint via circumferential and lateral tread grooge_s.“

The surface of the pavement has two primary roughness characteristics, macrotexture
and microtexture.” Macrotéxture is a measure of the asperities in the suriace, the
pebbly bumpiness one feels when touching pavement. Microtexture is the roughness of
the surface, like §ahdpaper.

When evaluating tire traction on pavement, an important consideration therefore is
establishing whether the water depth is considered shallow or deep. Shallow water
traction depends mostly on the texture of the road surface. Deep water traction is
dominateéd by hydroplaning sind depends on water depth, speed, tread pattern, and tire
inflation. . '

Water Depth

When a tire rolls into standing water, the water in the area of the rubber tread blocks is
displaced into the grooves that surround the blocks. Even if no water is pushed outside
the footprint, the water level in the grooves would be higher than it was before the fire
displaced the water. When the water depth is shallow, all the water displaced by the
tread can be absorbed by the tread greoves without flooding them. When the water is
deep, the displaced water completely fills the tread grooves.

Bunkers and Parham analyzed the rainfaii rate using Doppler radar data. Parham
surveyed the road surface contour in the area where McGee iost controi of his vehicle.
These two data can be used to calculate the water film depth on the highway.

The rainfall rate was 0.05 inches per hour. This is very light rain. The slope of the
roadway in the area was 1.8 inches in 12 ft which is 1 in 80, or 1.25%. | used two

3 sinnamon, James F and Tiekling, John T., Hydroplaning and Tread Pattern Hydrodynamics, Highway
Safety Research Instiiute/University of Michigan, October 1974

* Ibid

% USDOT, Federal Highway Administration, Technical Advisory T 5040.36 Surface Texture for Asphalt
and Concrete Pavements, June 17, 20056

® Ibid, Sinnamon
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methods to calculate the water depth. The first is an analytical method known as
PAVDRN.” The second method was a formula determined empirically.?

Using the PAVDRN calculation, the water depth was 0.009 inches. Using the Texas
empirical study, the water depth was 0.010 inches. These two methods resultin a
nearly identical result. This is a very thin depth of water and generally less than the
surface texture of a roadway.

Tire Tread Depth.

It is well known that the rear tires o a 4 wheeled vehicle are more impmmnt for stability
than the front tires. This is why when 2 tires are purchased, they should always be
fitted to the rear. Itis always important to have deeper tread on the rear positions, this
keeps the vehicle stable in the event of driving in deep water that might cause
hydroplaning. The deeper rear tread means the front tires will hydroplane first. This is
a stable condition and the vehicle will continue straight. When rear tires hydraplane, or
lose traction from any condition such as hydroplaning, traction loss, or a tire
disablement, stability is lost.Small steering corrections drivers normally make while
driving can send a vehicle spinning out of control. Studies of vehicles with disabled rear
tires show that a vehicle is pmne to unstab!e nversteer when the ftraction or grip of rear
tires is compromised.

McGee's truck had deeper tread tires on the rear, whlrh is the proper fitment. To be
conservative, | will consider the rear tire tread depth to be 6/32 inch, which in decimal is

0.188 inches.

Vehicle Stability

When McGee lost traction with his rear tires, his truck instantly transformed into a
vehicle with completely different and unpredictabie hiandling characteristics than he
knew. Studies performed by the NHTSA show that a steering input of up o a quarier
turn will not result in loss of control of a noimal vehicle.. A vehicle wi ith a disabled rear
tire will go out of control with a steering iriput as little as 8 degrees.’ A quartel turn of

7 Anderson, et al, Improved Surface Drainage of Pavements, Final Report, The Pennsylvania
Transportation Institute, PTI 9825, June 1998

® Texas Transportation Institute, Texas Highway Dept., The Effects of Rainfall Intensity, Pavement Cross
Slope, Surface Texture, and Drainage Length on Pavement Water Depths, Research Report 138-5, Study
2-8-69-138

® Investigation of Driver Reactions to Tread Separation Scenarios in the National Advanced Driving
Simulator, NHTSA DOT HS 809 523, January 2003 ,
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the wheel moves the rim about 12 inches. Eight degrees is moving the steering wheel
about 1 inch at the rim.

A rear end skid or yaw like this is outside the normal experience of drivers and is very
difficult to control. When a vehicle's rear tires skid, the vehicle oversteers, or turns more
than intended by the driver. Oversteering conditions have been studied by the NHTSA
and found to be uncontrollable by most drivers™.

_ Other papers such as those written by Gilbert-and Amdt confirm this condition. If
traction is lost at the rear tires, the vehicle becomes unstable and cannot stay in its lane.

The car will yaw, spin, and crash.'"".

Tire Tread Groove Capacity

| took a tire footprint impression of the Ironman tires and measured the tread void. The
result was that in the footprint, 60% of the area is made up of the rubber tread blocks,
e fentn — — and 40% of the area is made up of the tread grooves.

7 ' NE e

( _T\ J =‘ \\, ZF 7 “\When the tire footprint is set on a film of water 0.010

\ Be: inches deep, the water in the area of the tread blocks will
¥ be pushed to the grooves so that the water depth in the

" grooves will rise. The grooves have 40% of the total

footprint, so 100% of the water under the footprint has to

b e A be accepted by 40% of the area. This causes the 0.010
F o % [~ inch deep water to fise to 0.025 inches deep in the

] ] grooves, '

e ‘[l]_g___t_hjnnest"éroove in the rear tires is 0.188 inches
. deep, more than 7.5 times deeper than required fo
absorb the water even if no water is displaced fo the

-
N\ sides or through the back of the footprint.
iy In these conditions, with a very shallow water depth and
_ - o relatively large volume available in the tread grooves,
hydroplaning does not occur.”? Before hydroplaning can occur, the water depth has to
be "deep” that is such a depth that the tread grooves become flooded and the flow of

" ibid
1 Gilbert et al, The Effect of Tread-Separation on Vehicle Controllability
12 Arndt, The Influence of a Rear Tire Tread Separation on a Vehicle's Stability and Control

13 1pid, Sinnamon
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water away from the footprint is choked." Therefore hydroplaning can be ruled out as a
cause of instability of McGee's truck and his loss of control.

Wet Traction

In conditions of shallow water where the tread groove capacity is larger than required to
hold all the water from the footprint, and in this case, the grooves were barely faxed

having more than 7.5 times the needed capacity, tire traction, particularly wet traction, is
primarily driven by the surface texture.' ™

The macrotexture and the microtexture provide means for the tire rubber io penetrate
through the water film and contact the roadway fo provide traction. Many studies show
the benefits of road texture and it is known that a safe roadway requires 2 minimum
level of texture.'**

rnuhh macrotexture
«— harsh microtexture

smooth macrotexture
harsh microtexture

rough macrotexture

¢ polished microtexture

/, e’/_.smooth macrotexture
— polished microtexture

Braking Force Coefficient
|

Speed.

The chart above, taken from the Sinnamon and Tielkling paper shows the relative
effects of microtexture and macrotexture on skid resistance and traction. The

importance of both is evident. This picture shows why it is important for ali roadways fo
be maintained in a manner to always have sufficient surface texture. Any roadway that

™ |bid, Sinnamon
15 Concrete Pavement Texturing, FHWA-HIF-17-011, May 2019

18 1 owalski, McDaniel, Joint Transportation Research Program, Project No. G-36-56K, File No. 2-13-11,
SPR-2413, IHRB Project TR-450, Purdue University, October 2010

7 |bid, USDOT T 5040.36

18 Sinnamon, James F and Tielking, John T., Hydroplaning and Tread Pattern Hydrodynamics, Highway
Safety Research Institute/University of Michigan, October 1974, p 59
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is without texture, such as a section coated with a tack coat, can become slippery,
especially when wet.

When a roadway is being paved with asphalt, it is generally laid down in layers, about 2
inches thick. A layer of tack coat is placed between the asphalt layers so they stick
together.

A tack coat is an emulsion of water and an asphaltic tar-like material. It is used to bond
successive layers or "lifis" of asphalt pavement. [t is also used as a "fog seal” to
preserve and extend the life of asphalt pavement. There are many studies on the use
of applied of fog-seal and tack coat materials that include evaluating its éffect on
traction. These studies show that the coatings reduce traction, Particulaﬂy_.wet traction.
This reduction is often permanent until the coating wears away. '’

Some of these st_t__.!di'es are listed in the footnotes, but | will list them here for the
convenience of_ the reader. This is a small subset of the total studies available on this

subject:

» King, Spray Applied Emuision Preventive Maintenance Treatments: FWHA
Research Study, 1st Sprayed Sealing Conference, Adelaide Australia, 2008.

 Johnson, Nontraditional Fog Seals for Asphalt Pavement: Performance on
Shoulder Sections in Minnesota, Report 2018-18, May 2018.

o Paul and Scheracman, Friction Testing of Tack Coated Surfaces, Paper No. 98-
1092, Transportation Research Record 1616.

¢ Robertson, ADOT Roadway Friction Stqa’iés, Pavement Manager_ne‘ht Section,
Arizona Department of Transportation 11/17/2016.

« Hall et. al., Guide for Pavemient Friction, NCHRP Web Document 108, Project
01-43, February 2009.

e Li, S., S. Noureldin, Y. Jiang, and Y. Sun. Evaluation of Pavement Surface
Friction Treatments, Publication FHWA/IN/AJTRP-2012/04, Joint Transpertation
Research Program; Indiana, Department of Transportation and Purdue
University, West Lafayette, Indiana, 2012. doi: 10.5703/1288284314663. o

o Kewaiski, K. J., R. S. McDaniel, and J. Olek. Ideniification of Laboratory
Technique to Optimize Superpave HMA Surface Friction Characteristics.
Publication FHWA/IN/JTRP-2010/06. Joint Transportation Research Program,
Indiana Department of Transportation and Purdue University,West Lafayette,
Indiana, 2010. doi: 10.5703/1288284314265

19 Robertson, Kevin, ADOT Roadway Friction Studies, 11/17/2016
20 pa|l, et al, Guide for Pavement Friction, NCHRP Project 01-43, February 2009
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In every study, an application of a tack coat or fog seal, a water asphaltic emulsion,
reduced the friction of the pavement whether the pavement was dry or wet. Wet coated
pavement can become dangerously slippery. The papers also describe how surface
texture, both micratexture and macrotexture are critical for tire traction. Other papers
such as A Tech Brief published by the Federal Highway Administration (May 2019,
FWHA-HIF-17-011 go into more detail regarding microtexture and macrotexture of
roadway surfaces.

The study by Paul and Scherocman?! shows that the skid number of a tack coated
roadway dropped to the low teens, 0.11 to 0.13, after a layer of tack coat was applied.

The result of these studies shows that McGee, who easily iraversed non coated
pavement on the morning of June 30, 2018, suddenly and unexpeciedly encountered
coated pavement. The surface instantly changed from a normal roadway surface to a
surface with the fraction of packed snow, with a coefficient of friction of about 0.11 to
0.13. '

The roadway was black, and the tack coated section Was also black. Warning signs for
bump and uneven pavement were displayed, but no warning for a slippery surface was
provided. =

McGee's Truck

Austin McGee's truck is a 2005 Ford F250, standard bed, crew cab, powered by a 6.0
liter turbo diesel engine rated for 325 hp at 3300 rpm. According to spec sheets, its axle
curb weights are 4395 Ib front, and 2771 Ib rear. The door placard lists the gross
vehicle weight at 10,000 Ib and the gross axie weights at 5600 for the front and 6100 for
the rear. S '

The transfer case is electrically switched between 2WD, 4WD high, and 4WD low. The
owner's manual? instructs that 4WD modes are only intended for consistently slippery
or loose surfaces, It was proper for McGee fto drive in 2WD on paved highways.

The curb weight of McGee's fruck is distributed with 62% on the front tires, and 38% on
the rear tires. As noted, the rear weight was listed as 2771. Even if an allowance is
made for passengers and payload, the rear tire Joad would have been iess than 3000 |b
at the time of the crash.

McGee's truck is tall, wide, and boxy. | would estimate the drag coefficient to be about
0.6 and the frontal area to be about 48.5 square feet. The aero drag of the truck would

21 payl, Scherocman, Friction Testing of Tack Coat Surfaces, Paper No. 98-1092, Transportation
Research Record 1616

22 5005 F250/350/450/550 Owner's Guide, p 202
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be about 357 Ib at 70 mph. The tire drag would be about 1% of the weight or an
additional 75 Ibs. The total force required to push the truck at 70 mph would be 432 Ib.

The power required to push the truck at 70 mph is about 81 hp. With the rear tires
loaded to 3000 Ib, pushing 432 Ib requires a minimum coefficient of friction with the road

of 0.144.

The Paul and Scherocman study showed that the coefficient of friction of wet pavement
coated with tack coat to have a coefficiert of friction in the range of 0.11 to 0.13. This
means, that driving at a steady speed, the sudden and unexpected drop in friction
caused by the tack coat can cause the back tires of McGee's truck to break traction and
cause the truck to become unstabie. It was foreseeable that McGee would lose control
when confronted with such a sudden encounter with a dangerously slippery road

surface.

Report of Nicolas Prescott

Prescott claims McGee's tires were dangerously worn out. His analysis ignores the fact
that the rear axie was were properiy fitted with the deeper tread tires. The picture in his
report was of the more worn left front tire. When a vehicle loses rear traction, the rear
tire tread depth is the important fact. - )

The legal minimurm tread depth for a tire is 2/32 inch. Conservative recommendations
suggest that tires be replaced when they reach 4/32 inch tread. The thinnest tire tread
on McGee's truck, the right front, had 4/32 inch tread at the thinnest point in the center
of the tire. The shoulders of that tire had 7 to 9/32 inch of tread. Presceit calls these
tires "balding”. Some tires are originally manufactured with less than 9/32 tread.
Clearly, 4/32 tread depth at the thinnest point and an average tread depth greater than
6/32 inch is well within the acceptable range for tire iread depth.

There is no duty whatsoever to remove tires when the fread sipes have worn off. Many
tires are made without sipes at all, even some racing rain tires.

Prescott goes on to claim that the rib widih on-McGee's Ironman tires was too wide to
provide good wet fraction. He bases this claim and the claim for sipes, on a research
paper by Sinnamon and Tielkling. - - _ Bl mewm || _ :

In the paper Prescott cites, one which | have also cited, the testing of tread rib width
was made as a part of a test of smooth and straight rib tires on a polished concrete
surface with a water depth of 0.035 inches. 3.5 times deeper than the conditions that
existed for McGee and on a polished concrete surface, a surface that should never exist
on a public highway.

McGee's tires had a block tread design and were driven on a water film of at most 0.010
inches. Clearly Prescott's reference does not apply to McGee.
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Prescott's other claim has to do with the effectiveness of sipes in a fire tread. He claims
the Sinnamon and Tielkling paper concludes that sipes act as squeegees, provide
peints of high contract pressure, and provide additional drainage. In reality, the paper
speculated on these atfributes of sipes. The paper made no conclusion that sipes
benefit hydroplaning or traction. The authors admitted they had msuﬁ' cient data to form
a conclusion. This was detailed on page 62 and reads as follows:

There is insufficient data in the published literature to permit the
influence of the above variables on sipe effectiveness to be evaluated. A
tire test program necessary-for such an evaluation would be a major
undertaking. - o

Obviously Mr. Prescotl is not a tire engineer and is not qualified to discuss these issues.

Prescott claims McGee testified he was driving at 70 mph, then goes on to calculate
with his speedometer error was actually driving 77.5 mph. In reality, there was some
confusion in McGee's testimony on speed around page 62. McGee was clear he
understood the tall tires would change the speedometer reading. On page 97 he clearly
states "l know | wasn't fraveling 70 miles an hour".

Prescott claims that the Bully Dog tune on McGee's truck contributed to his tires
breaking free. A “tune" on an engine involves reprogramming the englne computer to
allow a higher level of turbocharger boost than the factory setting. This increases
engine torque and power. McGee's truck was powered by a 6.0 liter turbo diesel engine
known as the Powerstroke and is rated to  produce 325 hp. -

McGee testified he was dnvmg stralght and steady at the time of the crash. I've already
calculated the power required to push the truck at 70 mph to be about 81 hp. To deliver
this power, the engine would have been limited to produce only the required 81 hp.

This is about one quarter of the engine's 325 hp rating. If the Bully Dog tune increased
power from 325, to 350 or even 400 horsepower, it would have made nc difference
when driving along as. a steady speed with the driver requesting only 81 hp from the
engine.

Prescott claims that the Suuth Dakota Drlve:‘s Manual says that hydroplanmg can occur
at speeds of 50 mph or less if the tires are worn. This can be true under conditions of
deep water that causes a tire's tread to completely flood. But as we know in this case,
the water film was far too thin to support a theory of hydroplaning as a cause of this
crash.

% Sinnamon, James F and Tiekling, John T., Hydroplaning and Tread Pattemn Hydrodynamics, Highway
Safely Research Institute/University of Michigan, October 1974, p62

Derian Engineering, LLC

www.DerianEngineering.com

Gary@DerianEngineering.com
614-657-1598 Page 12 of 14

DynamicPDF forlklagf 9520562%2(%&&2950%)CST Brule County, South Dakota 07CIV18-000054

- Page 1584 -

App. 0089



PLAINTIFF'S DISCLOSURE OF EXPERT WITNESS: PLAINTIFEF'S REBUTTAL EXPERT WITNESS

paEvaluating unlicensed DynamicPDF feature. Click here for details. [7:13:54V9.0] pxuIBITS 1 THROUGH 3 - Scan 2 -
Page 13 of 14

McGee Crash
Engineer's Report September 23, 2020

Prescott made no attempt to understand the water film thickness on the roadway. He
took Deputy Koenig's testimony that is was raining heavily and he was able to safely
drive to the crash scene. He then jumped to the incorrect conclusion, without analyzing
the conditions, that McGee's tires were worn and hydroplaned on deep water. Deputy
Koenig approached the crash from the north, where radar showed heavier rain than at
the crash site, and Koenig did not drive over tack coated pavement. The southbound
roadway had no exposed tack coat.

Actual radar reports interpreted by Bunkers and Parham plus my own inspection of
Doppler RADAR history along with the testimony of Austin and Brett McGee indicate
very light rain or mist falling at a rate of about 0.05 inches per hour. Tms s loo light a
rainfall to create a risk of hydroplaning where McGee lost control. !

Report of Paul l__:}o'mthy

Like Prescott, Dorothy cites the South Dakota Driver License Manual section on rain
and hydroplanmg Also like Prescott, Dorothy made no attempt to understand the
actual road conditions at the crash site.

We know the water film on the road was too thin to cause hydroplaning.

Dorothy's opinions of the road surface can be summarized by saying cured tack coat is
safe. Yet, the documents I've cited show that tack coat or fog seal, makes a roadway
more slippery. it does this by filling in both the microtexture and macrotexture of the
pavement. As shown in these studies, roadway texture is very important to maintain fire
traction and vehicle safety. Dorothy does not consider the roadway texture or the water

depth on the roadway in his analysss
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Findings

To a reasonable degree of engineering certainty, and subject to change if additional
information becomes available, it is my professional opinion that:

Spencer Quarries left an exposed length of tack coated pavement during'a
paving operation.

wetted by light rain.

The rainfall rate and road slope resulted in & very thin film of water, about 0.010
inch thick which is insufficient to cause hydroplaning of McGee's tires. Therefore
hydroplaning can be eliminated as a cause for this crash.

The friction coefficient of the wetted tack coat was substantially lower than the
fresh pavement he was used to. Even though McGee drove straight with no
accelration or braking, the rear tires of his truck lost traction causing it to become
unstable due to the tack/goat.

The unstable truck was uncontrollable. it spun counterclockwise and veered left
off the pavement sideways with the right side leading. The tires dug into the
earth and caused the truck to roll over.

Gary A. Derian, P.E.
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
§
COUNTY OF BRULE ) FIRST JUDICIAL CIRCUIT
AUSTIN MCGEE,
07CIV18-000054
Plaintiff,
V5.
SPENCER QUARRIES, INC., e
a South Dakota Corporation; SOUTH AFFIDAVIT OF JON HARRIS
DAKOTA DEPARTMENT OF %

TRANSPORTATION; KENT GATES, as
an employee of the South Dakota
Department of Transportation; and KRIS
ROYALTY, as sn employee of the South
Dakota Department of Transportation

Defendants.

I, Jon Harris, being first duly _swofﬁ, state as follows:

1. Tam an owner/private investigator of All Star Investigations in Sioux Falls, South Dakota.
Attached as Exhibit 1 is a true and correct copy of my resume.

2. On Saturday, August 7; 2021 I spoke’on the phone with Mike Marlow. He asked me to
travel to SD Highway 48 between Interstate 29 and the Iowa state line to view and
document construction signage. I arrived later that day and observed Fresh Oil signs
present on two stretches of roadway that were under construction. Asphalt layers were
being laid on the surface of SD Highway 48. There were no construction-workers
present. - [ .phgtbgraphed and videotaped the construction signs and the surface of the
road. The surface of the road in the area behind the Fresh Oil signs was dry and
smooth. There was no asphalt in liquid form on the road surface. Exhibits 2-5 show the

two Fresh Oil signs and the surface of the road at each location.

3. On Monday, August 9, 2021 1 returned to the site and interviewed Jose Mendez. Mr.
Mendez was working for Knife River Construction at the west end of the construction area.
Knife River was the paving contractor on the job. I asked Mr, Mendez about the use of the
Fresh Oil signs. He stated that the state of SD required them to put them up and the person
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to speak with would be Alex, Knife River’s superintendent for this project. 1 then
interviewed Alex Bargas on the west end of the construction area. Mr. Bargas identified
himself as the person in charge from Knife River. M. Bargas stated that the State of SD
required Knife River to put up the Fresh Oil signs at the end of the day when there was
exposed oil/tack that was open for public travel. He said that the SD DOT tells them when
and where to put the signs. Mr. Bargas also said the SD DOT regulates the oil or tack
usage. Mr, Bargas identified Brian and Paul as the SD DOT supervisors for this site.

Dated this R day of September, 2021.

J@Yaﬁis 4 "

Subseribed and sworn to before me, the undersigned, this 82 day of September,

M z>
otary Public

My commission expir@lj - 2079~

2021.

HEATHE GRAY

: NOTEE PUBUG
Bmlrl 3 -'PIKD“
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1 DEFINITIONS AND TERMS

ends of openings for multiple boxes and pipes where the clear distance between openings
is less than half of the smaller contiguous opening.

Bridge Length - The greater dimension of a structure measured along the center of
the roadway between backs of abutment, backwalls, or between ends of bridge floor.

Bridge Roadway Width - The clear width of structure measured at right angles to
the center of the roadway between the bottom of curbs or, if curbs are not used,
between the inner faces of parapet or railing.

BUSINESS DAY - See day. e |

CALENDAR DAY - See day

CHANGE ORDER - A wr[tten order issued by the Engineer to the Contractor, covering
changes in the plans, specifications, or quantities within the scope of the contract and
establishing the basis of payment and time adjustments for the work affected by the
changes. :

COMMISSION - The Transpoftation Commission as constituted under the laws of South
Dakota.

CONTRACT - The written agreement between the Department and the Contractor setting
forth the obligations of the parties for the performance of the prescribed work.

The contract includes the following:

addenda, bidding package, bid prépesal, bid proposal guaranty, bid schedule,
contract form, change orders, contract items (pay items), contract performance
bond, contract time, contract unit prices, notice to contractors, notice to proceed,
plans (general and detailed), project question and answer (Q&A) form, proposal
forms, standard specifications, supplemental specifications, special provisions,
workrng drawings, written orders, and agreements required fo complete construction
of the work, :ncludmg authonzed exténsions of time, all of which constitute one
mstrument ; :

CONTRACT ITEM (Pay Item) A specmc unit of work for which a price is provided in the
contract.

Major Contract Item - A contract item having a contract value greater than 10.0% of
the original contract amount.

Minor Contract Item - A contract item that is not a major contract item. A minor
contract item becomes a major contract item when the total cost of the contract item
increases to more than 10.0% of the original contract amount.

Page 4
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1 DEFINITIONS AND TERMS
SHOULDER - The portion of the roadway contiguous with the traveled way for
accommodation of stopped vehicles, emergency use, and lateral support of base and
surface courses.
SIDEWALK - That portion of the roadway primarily constructed for use by pedestrians.
SPECIAL PROVISIONS - See specifications.
SPECIFICATIONS - A general term applied to all directions, provisions, and requirements
pertaining to performance of the work.
Special Provisions - Additions and revisions to the standard and supplemental
specifications appllca ble toan mdmdual project.
Standard Specifi catlons - A book of specifications approved for general
applications and repetitive use.
Suppleméntal Specifications - Approved additions and revisions to the standard
specifications.
STANDARD SPECIF ICATIONS - See specifications.
STATE - The State of South D'akota--a'éting through its authorized representative.
STREET - A general term denoting a public way for purposes of vehicular travel, including
the entire area within the right-of-way.
STRUCTURES - Bridges, culverts, caftch~ basms drop inlets, retaining walls, cribbing,
manholes, endwalls, buildings, sewefs, service pipes, underdrains, foundation drains, and
other features which may be encountered in the work and not otherwise classified.
SUBBASE - The layer or layers of specified or selected material of designated thickness
placed on a =‘ubgrade to support a base course or a burface course. )
SUBCONTRAC‘EOR See Contractor
SUBGRADE - The top surface of a roadbed upon which the pavement structure and
shoulders, including curbs, are constructed.
SUBSTRUCTURE - That part of a structure below the bearings of simple and continuous
spans, skewback of arches, and top of the footings of rigid frames; including backwalls,
wingwalls, and wing protection railings. For reinforced concrete slab bridges, that portion
below the deck slab.
SUPERINTENDENT - See Contractor.
SUPERSTRUCTURE - The entire structure except the substructure.
Page 10
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4 SCOPE OF WORK

A. When the character of the work as altered differs materially in kind or nature from that
involved or included in the original proposed construction; or

B. When a major item of work, as defined in Section 1.5, is increased in excess of 125% or
decreased below 75% of the original contract quantity. Any allowance for an increase in
quantity shall apply only to that portion in excess of 125% of original contract item
guantity, or in case of a decrease below 75%, to the actual amount of work performed.

When an adjustment to the unit price is made due to a decrease in the contract quantity to
below 75% of the original contract quantity, the total payment made will not exceed the

==

amount which would have been paid for 75% of the original contract quantity.

If the Contractor believes an alteration in the work is a significant ohaﬁ‘iﬁié"t_hat necessitates
a contract revision, the Ceniractor must request a contract revision for the significant
change in work in writing to the Engineer.

The Department, will pay the Contractor for work occasioned by alterations in plans in
accordance with the provisions set forth under Section 9.4. If the altered work is of
sufficient magnitude that additional time to complete the project is warranted, the
Department will make time adjustments in accordance with the provisions of Section 8.7.

ltems and prices set forth in the Special Provision for Price Schedule for Miscellaneous
ltems and the bidding package are” predetermined by the Department and will not be
subject to negotiation due to alterations in the plans or quantity changes.

44 EXTRA WORK - The Contractor will perform authorized work for which there is no price
included in the contract whenever necessary of desirable in order to complete the work as
contemplated. The Contractor will perferm this extra work in accordance with the
specifications and as directed, and be pa1d for as provided under Section 9.5.

4.5 MAINTENANCE OF TRAFFIC - Unless otherwise provided, the Contractor will keep the
road open to traffic in accordance with the traffic control plans. The Contractor will keep the
portion of the project used by public traffic in a cendition that will adequately and safely
accommodate traffic. Accommodation of traffic will include, but not be limited to; providing a
roadway in. a passable condition, prowdlng flaggers in areas where the operatlon of
construction - cqument interferes W|th the movement-of traffic, sweeping, and providing
and maintaining in-a safe condition pedestrian routes, temporary approaches or crossings,
and intersections with trails, roads, streets, businesses, parking lots, residences, garages,
and farms.

While sweeping in curb and gutter sections or in rural sections where a finished and
maintained lawn extends to the edge of the shoulder, the Contractor will use a pickup
broom having an integral self-contained storage. The pickup broom must be a minimum of
6 feet wide. While sweeping in curb and gutter sections the pickup must have working
gutter brooms. The Contractor will not be required to provide snow removal.

The Contractor will bear the expense of maintaining traffic over the project undergoing
improvement and constructing and maintaining appreaches, crossings, intersections, and
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SCOPE OF WORK 4

other features as may be necessary, without direct compensation, except as provided
below:

A. Traffic Diversions - Traffic diversions will be designated in the Contract. Right-of-way
for traffic diversions will be furnished by the Department.

Construction, maintenance, and removal of traffic diversions will be as directed by the
Engineer.

Materials, other than temporary drainage structures, required to construct and maintain
traffic diversions will be paid for at their respective contract unit prices.

The cost of labor, equipment, and incidentals required to satiéf%ctorily maintain traffic
diversions and provide témporary drainage structures will be incidental to the contract
lump sum price-for maintenance of traffic diversions.

The cost qf"labor, equipment, and incidentals necessary to satisfactorily remove traffic
diversions and dispose of materials will be incidental to the contract lump sum price for
remove traffic diversion(s). -

B. Maintenance of Traffic During Suspension of Work:

1. Prior to written suspension due to unfavorable weather or conditions not the fault of
the Contractor, the Contractor will prepare the project as directed by the Engineer to
provide for the accommodation of traffic during the anticipated period of suspension.
During the suspension and until an order for resumption of construction operations is
issued, the maintenance of the project for traffic, to the extent specified in writing by
the Engineer, will be by and at.thie expense of the Department. When the order for
the resumption of “work 6 issued, the Contractor will be responsible for the
maintenance of traffic and will replace or repair work or materials lost or damaged
during the period of suspension, remove any work or materials for maintenance, and
complete the project in every respect as though the project's prosecution had been
continuous and without interference. The Department will pay for additional work
made necessary by such suspensions, for reasons beyond the-control of the
Contractor, at contract prices or by extra work. £ g

2. The Contractor will maintain, replace, or repair any work or material lost or
damaged, without cost to the Department, during periods not covered by a written
suspension order and when the work is suspended for the Contractor's failure to
comply with the provisions of the Contract.

4.6 RIGHTS IN AND USE OF MATERIALS FOUND ON THE WORK - The Engineer may
authorize the Contractor's use of materials found in the excavation that are suitable for
completing bid items other than excavation. The Department will pay the Contractor for the
excavation of such materials at the corresponding contract unit price and for the pay item
for which the excavated material is used. The Contractor will replace all excavation material
removed with acceptable material, at the Contractor's expense. Charge for the materials so
used will not be made against the Contractor. The Contractor will not excavate or remove
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CONTROL OF WORK 5

The Contractor will determine the meaning of all stakes, measurements, and marks before
commencing work.

The Contractor will preserve stakes and marks. If the Contractor destroys or disturbs any
construction stakes or marks, the Department will charge the cost of replacing these stakes
and marks to the Contractor.

Structure Staking:

A. Bridges: For bridges, the Departiment wiii- provide stakes to establish elevation,
location, and alignment for each abutment. The Engineer will stake and reference the
center!me of each abutment in the longitudinal direction and in each direction

transversely.

B. Box Culve__rtélzl For box culverts, the Department will provide stakes to establish
elevation, location, and alignment of both ends of the box culvert. The Engineer will
stake and reference the centerline of each box culvert in the longitudinal direction and in

each direction transversely

The Contractor will prowde all other stakes required to successfully complete construction
of the structure, unless additional staking due to dlff cult site conditions is requested by the
Contractor and agreed to by the Engineer. The Contractor will verify the accuracy of all
stakes.

5.9 AUTHORITY AND DUTIES OF AREA ENGINEER - As the representative of the Director
of Operations, the Area Engineer has immiediate and responsible charge of engineering
details and administration of the construction project. The Area Engineer has the authority
to reject defective work, and to suspend work being improperly performed.

5.10 DUTIES OF THE INSPECTOR - Department inspectors will inspect all work done and
materials furnished. This inspection may extend to any part of the work, preparation,
fabrication, or manufacture of the materials to be used. The inspector will not alter or waive
the provisions of the contract. The inspector will-not issue instructions contrary to the
contract, or act as a foreman for the Contractor. The inspector may reject work or materials
until any issues can be referred to and decided by the Engineer. Neither the Department’s
authority to inspect all work nor any actual inspections performed by the Department during
the course of construction will constitute an acceptance of work performed, or operate to
relieve the Contractor of the Contractor's obligation to construct the project in compliance with

the plans and specifications.

5.11 INSPECTION OF WORK - Materials and details of the work will be subject to inspection by
the Department. The Contractor will allow the Engineer access to the work and will furnish
the Engineer with information and assistance necessary to make a complete and detailed
inspection.

The Contractor will notify the Engineer 24 hours in advance of any change in construction
activity requiring inspection staff changes.
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The Department may order work done or materials used without inspection by the Engineer
to be removed and replaced.

The Contractor, prior to final acceptance of the work, will remove or uncover portions of the
finished work as directed by the Engineer. After examination, the Contractor will restore the
work to the standard required by the contract. If the Engineer determines the work is
acceptable, the Department will pay the Contractor for uncovering, removing, and replacing
of the work removed as extra work. If the Engineer determines the work is unacceptable,
the uncovering, removing, and the replacing of the work removed, will be at the
Contractor’s expense. S S

\When a unit of government, political subdivision, utility, or railroad corporation is to accept
or pay a portion of the cost-of the Work covered by the confract, a representative of the
respective unit of government, political subdivision, utility, or railroad corporation will have
the right to inspect, the work. This inspection will not make the unit of government, political
subdivision, utility; or railroad corporation a party to the contract and will not interfere with
the rights of eithér party under the contract.

512 REMOVAL OF UNACCEPTABLE AND UNAUTHORIZED WORK - The Department will
consider unacceptable any work which does not conform fo the requirements of the
contract, and will accept or reject non-conforming work under the provisions of Section 5.3.
The Contractor will immediately remove and replace, in an acceptable manner at the
Contractor's expense, work rejected for any cause. . '

The Contractor will finish all work to the lines and grades established by the Engineer. The
Department will not pay for work done contrary to the Engineer's instructions, work done
without authorization beyond the lines shown on the plans, or extra work done without
authorization. The Engineer may order the Contractor fo remove or replace, at the
Contractor's expense, any work done contrary to the Engineer’s instructions, work done
without authorization beyond the lines shown on the plans, or extra work done without
authorization within the lines shown on the plans.

If the Contractor does not comply w
this section, the Engineer may order unacceptable work remedied or removed and replaced
and unauthorized work removed: “The Engineer may deduct the cost- of correcting
unauthorized or unacceptable work from any monies due or to become due the Contractor.

5.13 WEIGHT LIMITATIONS - The Contractor will comply with weight limitations established by
South Dakota Codified Laws 32-22-16 and 32.22.91 on roads and highways outside. the

limits of the project.

referenced weight limitations and with special weight limitations imposed by the contract for
the hauling of material and the movement of equipment over bridges and box culverts and
the courses making up the pavement structure. When hauling materials or moving

equipment on gravel

limitations plus an additional 10% of the above referenced weight limitations. Weight
restrictions will not be imposed for the hauling of materials or movement of equipment on
an earth subgrade, select subgrade topping, select granular backfill, or temporary granular
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CONTROL OF WORK 5

material that will be removed and will not make up a portion of the final pavement structure.

The Contractor may submit a written request to the Engineer to cross bridges, box culverts
or the courses making up the pavement structure with equipment or loads that exceed the
weight limitations. This written request will include the following information: the loaded
vehicle weight, empty vehicle weight, equipment make and model, tire size, axle spacing,
and axle loading of the equipment proposed for use. The Engineer and the Office of Bridge
Design will review this information and determine whether to grant approval.

Nothing set forth in the foregoing will relieve the Contractor of liability for damage resulting
from the operation and movement of construction equipment.

5.14 MAINTENANCE DURING CONSTRUCTION - The Contractor will maintain the work during
construction and until the Area Engineer issues the Acceptance of Field Work. The
Contractor’s obligation to maintain the work will consist of continuous and effective work,
prosecuted daily with adequate equipment and forces, to keep the roadway and structures

in satisfac’fory, condition.

Unless othérwise specified in the Contract, the Contractor's responsibility for project
maintenance will be as follows:

When the work begins on the roadbed or pavement structure, the Contractor will maintain
the entire project including, but-not limited to, all surface maintenance, drainage, weed
control, and temporary traffic control. This responsibility will continue until the Area
Engineer issues the Acceptance of Field Work, except for those periods when the project is
suspended. Maintenance during periods of project suspension will be in accordance with
Section 4.5 B. -

When work begins and is limited to construction of a box culvert or structure, including
berm construction, as part of a larger project, the Contractor will only be required to
maintain the portion of the project disturbed by the box culvert or structure work including
portions of the project used for temporary traffic control.

Mobilization of equipment, material stockpiling, clearing, topsoil stockpiling, and fencing will
not constitute worlc on the roadbed or pavement sfructure. :

In the case of a contract involving the placement of material on, or the utilization of a
previously constructed subgrade, base course, pavement, or structure, the Contractor will
maintain the previously constructed work during construction operations.

Cost of maintenance work during construction and before the Area Engineer issues the
Acceptance of Field Work will be incidental to the contract unit prices for the various pay
items and the Contractor will not be paid an additional amount for such work.

5.15 FAILURE TO MAINTAIN ROADWAY OR STRUCTURE - If the Contractor does not
comply with the provisions of Section 4.5 or 5.14, the Engineer will notify the Contractor of
such noncompliance. If the Contractor fails to remedy unsatisfactory maintenance within 24
hours after receipt of notice, the Engineer will proceed to maintain the project, and will
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b CONTROL OF WORK

deduct the entire cost of this maintenance from monies due or fo become due the
Contractor.

5.16 ACCEPTANCE OF FIELD WORK - When the contract work, including authorized
modifications and final cleanup has been completed, the Area Engineer or designee will,
within 14 calendar days, make a final inspection of the work. When provided in the contract,
the Area Engineer or designee may make inspections following completion of portions of
the contract. If the work is found to conform to the requirements of the contract, the Area
Engineer or designee will issue written notification to the Contractor of Acceptance of Field
Work. Such notice is not to be construed as an acceptance by the Area Engineer or
designee of previously noted defective or unauthorized work, or of unauthorized work
subsequently determined during the final computations of field measurements. Should the
work fail to conform with the requirements of the contract, the Engineer will provide the
Contractor with a written statément of the features fo be remedied. Final Acceptance in
accordance with Section 9.9 will not be made until the Contractor nofifies the Engineer that
corrections have I:;e’én made and the Engineer determines the requirements have been
met.

5.17 CLAIMS FOR:ADJUSTMENT AND DISPUTES - If the Contractor contends additional
compensation /is warranted for assessments made to the contract, work or. material not
covered by the contract, or adjustments made pursuant to Section 5.3, the Contractor will
give the Area Engineer wriiten notice of the claim for additional compensation. If the
Contractor contends additional- compensation is warranted for work or materials not
covered in the contract, the Contractor will give the Area Engineer written notice of the
claim for additional compensation before beginning or continuing construction on the
affected work. If the basis for claim does not becomne apparent until after proceeding with
the work, or it is not feasible to stop the work, the Contractor will immediately notify the
Area Engineer that the work is continuing-and the Contractor will submit written notification
of the intent to file a claim within~10 calendar days. The Contractor's failure to give the
required notification or to provide the Area Engineer proper facilities and assistance in
keeping strict account of actual costs will constitute a waiver of the claim for additional
compensation in connection with the work already performed. If the Engineer has kept

account of the costs involved, the act of keeping account will not be construed as proving

or substantiating the vaiidityﬁ'bfthe‘,éiaim-. P

After completion of the work on which the claim is-based, the Contractor will. complete and
submit to the Area Engineer a Contract Claim Form (DOT-248), furnished by the
Department. The Contractor must complete and submit this Contract Claim Form within 80
calendar days after the Acceptance of Field Work. The Engineer may grant a written
extension to this 90 calendar day period if circumstances warrant. Interest due to the
Contractor in accordance with Section 9.9 will not apply to the extended 90 calendar day
period if the 90 calendar day period is extended beyond 120 calendar days after the date of
the Region Engineer's Letter of Final Acceptance.

The Contractor must describe in detail in the Contract Claim Form all claim items being
submitted for review. The Contract Claim Form must contain adequate information for the
Engineer to make a determination as to the validity of the claim. At a minimum, the
Contractor will submit the following:
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7 LEGAL RELATIONS AND RESPONSIBILITY TO PUBLIC

7.6 SANITARY HEALTH AND SAFETY PROVISIONS - The Contractor will provide and
maintain in a neat, sanitary condition accommodations for the use of employees as
necessary to comply with the requirements of the State and local Boards of Health, or of
other bodies or tribunals having jurisdiction. Attention is directed to Federal, State, and
local laws, rules, and regulations concerning construction safety and health standards.

All workers within the right-of-way who are exposed either to traffic (vehicles using the
highway for purposes of travel) or to construction equipment within the work area will wear
high-visibility safety apparel intended to provide conspicuity during both daytime and
nighttime usage, and meeting the Performance Class 2 or 3 requirements of the ANSI/ISEA
107 publication entitled “American National Standard for High-Visibility Safety Apparel and
Headwear” or equivalent revisions. ;

7.7 PUBLIC CONVENIENCE AND SAFETY - The Contractor will conduct the work to minimize
obstruction to traffic. The Contractor will provide for the safety and convenience of the
general public and-the residents along the highway and the protection of persons and
property as specified under Section 4.5.

The Contractor'will eliminate dust which causes a hazard or nuisance, by the application of
water or other acceptable measure in the amounts and at a frequency directed by the
Engineer. When the item does not appear in the estimate of quantities in the bidding
package, the item will be paid for at the rate specified in the Special Provision for Price
Schedule for Miscellaneous ltems. When the item appears in the estimate of quantities in
the bidding package the item so used will be paid for at the contract unit prlcp

The Department will reimburse the Contractor’ for 100% of the actual quantities for
furnishing and installing dust control on approved haul roads under Section 601.

7.8 RAILWAY-HIGHWAY PROUlbiuniS When the Contractor is requrred or elects to haul
materials across the tracks of any railway, the Contractor will make arrangements with the
railway company for new private crossings required or for the use of existing private
crossings. If the Railway Company requires it, all costs for Railroad Protective Insurance
will be borne by the C.ontractor uniess a bld item for Railroad Profectwp Insurance is
established in the plans D e

The Contractor' will- p’erforrn all work -on‘the railroad -right-of-way - without unnecessary
interference with the movement of trains or traffic upon the Railway Company's track.

7.9 CONSTRUCTION OVER OR ADJACENT TO NAVIGABLE WATERS - The Contractor will
perform all work over, on, or adjacent to navigable waters without interfering with the
havigation of the waterways and in a manner that no existing navigable depths will be
impaired, except as allowed by permit issued by the U.S. Coast Guard or the U.S. Army

Corps of Engineers.

7.10 BARRICADES AND WARNING SIGNS - The Contractor will provide, erect, and maintain
necessary barricades, suitable and sufficient lights, danger signals, signs, and traffic control
devices and take all necessary precautions to protect the work and safety of the public. The
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LEGAL RELATIONS AND RESPONSIBILITY TO PUBLIC 7

Contractor will provide barricades on highways closed to traffic, will illuminate obstructions
during hours of darkness, and will provide warning signs to control and direct traffic.

The Contractor will erect warning signs at locations where operations may interfere with the
use of the road by traffic, and at intermediate points where the new work crosses or
coincides with an existing road.

Barricades, warning signs, lights, temporary signals, and other protective devices must
conform to the current edition of the Federal Manual on Uniform Traffic Control Devices

(MUTCD) at the time of letting, and the details shown in the plans.

711 USE OF EXPLOSIVES - When the use of explosives is necessary for the prosecution of
the work, the Contractor will not endanger life, property, or the new:work. The Contractor
will be responsible for all damage resulting from the use of explosives.:

The Contractor will comply with all laws and ordinances as well as 23 CFR 635.108, 29
CFR 1910, 29 CFR 1926, and FHWA Form 1273 Part VI, whichever is the most
restrictive: in the use, handling, loading, transportation, and storage of explosives and
blasting agents. -

The Contractor will notify property owners and public utility companies having structures or
facilities in proximity to the site of the work of the intention to use explosives. Such notice
will be given sufficiently in advarnice to enable these potentially affected parties to protect
their property from injury.

7.12 PROTECTION- AND RESTORATION OF - PROPERTY AND LANDSCAPE - The
Contractor will be responsible for the preservation of public and private property and will not
disturb, damage, or move land monumments and property marks until the Engineer has
witnessed or referenced the location of the affected property.

The Contractor will be responsible for all damage or injury to property, resulting from an
act, omission, neglect, or misconduct in the manner or method of executing the work, or
due to dafective work or materials. The Contractor's responsibility will not be released until
completion of the project and Final Acceptance is made, as noted by the date shown on the
Region Engineer's |etter of Final Acceptance.

The Contractor will be responsible for any direct or indirect damage or injury to public or
private property resulting from or on account of any act, omission, neglect, or misconduct in
the execution of the work, or in consequence of the non-execution of the work. The
Contractor will restore the property to a condition similar or equal to that existing before
such damage or injury occurred by repairing, rebuilding, or restoring and making good such
damage or injury as directed by the Engineer and at the Contractor's expense.

The Contractor will take all necessary precautions to prevent fires during construction. The
Contractor will obtain all necessary permits and will provide adequate fire protection while

performing burning, blasting, welding, and cutting.
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PART C ASPHALT CONSTRUCTION

ASPHALT CONCRETE, GENERAL

DESCRIPTION

320

These requirements are applicable to all types of hot mixed asphalt pavements irrespective
of class, type, asphalt material, or pavement use. Exceptions to the general requirements

are in the specified requirements for each class.

The work consists of one or more courses of asphalt concrete mixture constructed on a

prepared foundation.

MATERIALS

A. Composition of Mixtures: The asphalt concrete shall be composed of a mixture of
aggregate, asphalt binder, additives, and approved modifieis. Unless otherwise
specified in the plans, no RAP is allowed in the asphalt concrete. Aggregate fractions
shall be combined in proportions resulting in a mixture meeting the specified

requirements.

The operation of the plant shall not commence until the Department's Bituminous
Engineer has established or verified a job mix formula, in writing, meeting the aggregate
and mix design specification requirements for the class and type of asphalt concrete
specified. The job mix formula established or verified by the Department's Bituminous
Engineer shall fix a single percentage of aggregate passing each required sieve size, a
single percentage of asphalt binder to be added to the aggregate, a single asphalt
binder application temperature at the mixer, a single temperature at which the mixture is
to be discharged from the mixer, and a single temperature at which the mixture is to be
delivered to the road. The following table sets forth the tolerances for the job mix

formula:

Gradation, percent passing, sieve sizes

1B INCH & JATGRE cvcvevsneronsirsmspsmsassssasiiasiossastsmsa susnsesssesmmaranensrenssenssses : 74
AR o s sssnssbasmmniinesssver LTSGR B R o E 5
o e A e £2.0
Percent asphalt binder content ............. S PR - B
Percent hydrated lime content ............ Tl e Pcatath +0.10
Temperature of mixture when emptied from mixer ........ e s E20%F
Temperature of mixture on delivery to the SOl -20°F & +30°F
Asphalt binder application EEMPEratUre. .....oocoeue s +20°F
Percent RAP content (if USBA) .....cccuoover s 5

Job mix formula tolerances for Class Q asphalt concrete shall conform to Section 322.

The mixture shall conform within the range of tolerances established by the job mix
formula for that class of asphalt concrete. Should a change in sources of materials be
proposed or when unsatisfactory results are obtained, a new job mix formula shall be

established.
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ASPHALT CONCRETE, GENERAL

Blade laid asphalt concrete mixture shall consist of the fine aggregate components of
the asphalt concrete class specified on the project. The job mix formula established or
verified by the Department's Bituminous Engineer shall set the fines components at
approximately the same proportions as the asphalt concrete class specified on the
project and shall fix a single percentage of asphalt binder to be added to the aggregate,
a single asphalt binder application temperature at the mixer, a single temperature at
which the mixture is to be discharged from the mixer, and a single temperature at which
the mixture is to be delivered to the road. The blade laid asphalt concrete mixture may
contain a small amount of coarse aggregate (+#4 sieve). The Department will not
perform quality testing on any of the coarse aggregate (+#4 sieve) in the blade laid
asphalt concrete mix. R e

. Aggregates: Aggregates shall conform to Section 880.
. Asphalt Binder: _{-‘f«sphélt binder shall conform to Section 890.

. Shoulder Joi:n'"t' Sealant: Joint sealant shall conform to Section 870.

Additives: -An additive is any material added to a bituminous mixture or material, such
as mineral filler, asphalt additives, and similar products without a specific pay item.
Additives shall not be incorporated into the mixture without approval of the Department’s
Bituminous Engineer. :

Hydrated Lime: Hydrated Iimé_shall conform to Section 760.

320.3 CONSTRUCTION REQUIREMENTS

A.

B.
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Weather and Seasonal Limitations: Asphalt concrete shall not be placed when the
underlying surface is wet or frozen. Asphalt concrete shall not be placed when weather
conditions prevent proper handling, compaction, or finishing. The temperature and
seasonal limitations are as follows:

MINIMUM AIR TEMPERATURES & SEASONAL LIMITATIONS

7 : Subsurface Course &
Compacted Surface Course Shoulder Course
Thickness Minimum | '~ Seasonal - Minimum - Seasonal
| Temperature*’ Limits Temperature*” Limits
: 0 May 1 to Oct. o
1 inch or less 45°F 15 (inclusive) 45°F none
. 5 May 1 to Oct. 3
over 1 inch 40°F 15 (inclusive) 40°F none

1 Minimum air and surface temperature in the shade.
Equipment:

1. Requirements for All Plants: The central plant for mixing the aggregate and
asphalt binder may be a batch or drum mix type mixing plant.

App. 0112
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ASPHALT CONCRETE, GENERAL 320

thereafter will be rejected. The Contractor shall make appropriate adjustments in the
production of mixtures to ensure the mixture is completely coated at the time of

discharge from the plant.

When hot mix storage bins are used, storage of the mix shall be limited to a maximum
of 15 hours. The point of temperature measurement will be the discharge end of the

mixer.

E. Transportation and Delivery of the Mixture: The mixture shall be transported from
the plant to the point of use in pneumatic tired vehicles. The ve hicle boxes shall be tight,
clean, and smooth. Boxes shali-becieaned only with lime water, soap, a detergent
solution, or an approved commercial product specifically intended for this use. QOil,
diesel fuel, or other petroleum solvents shall not be used. No material shall be used
which could adversely affect the asphalt concrete. Excess solutien in the box shall be
disposed of before the vehicle is loaded.

Loads sh,al'l- be tarped in inclement weather conditions and when ordered by the
Engineer:

F. Blade Laid Asphalt Concrete: Prior to placing the blade laid asphalt concrete mix, the
Contractor shall thoroughly sweep the surface to remove all loose existing joint material
and logse asphalt concrete from cracks, joints, and spall areas. In curb and gutter
sections or in rural sections where a finished and maintained lawn extends to the edge
of the shoulder, the Contractor shall use a pickup broom with an integral self-contained
storage. The pickup broom must be a minimum of 6 feet wide. While sweeping in curb
and gutter sections, the pickup broom must have working gutter brooms. A rotary power
broom may be used in all other locations.

The blade laid asﬁhalt’ conc"‘r’e”fé"mix shall be compacted by at least two complete
coverages with self-propelled pneumatic tired rollers.

G. Tacking, Spreading, and Compacting: The surface, including all vertical contact
faces, on which the asphalt concrete is to be placed, shall be tacked in accordance with
Section 330. The tack coat shall be allowed a cure period, as determined by the
Engineer, prior to asphalt concrete placement. '

Surfaces which have been primed with cutback asphalt shall be allowed to cure for a
minimum of 72 hours prior to being overlaid with asphalt concrete.

Asphalt concrete shall be placed by self-propelled pavers. Handwork is permissible in
inaccessible or odd shaped areas. In lieu of a self-propelled paver, asphalt concrete
may be placed by a shouldering machine on shoulders less than 6 feet in width.

Spot leveling and repair of the existing surface with asphalt concrete shall be required
prior to the paver laid courses at locations designated. Potholes and areas of localized
disintegration shall be cleaned of loose material, squared, tacked, leveled with asphalt
concrete, and satisfactorily compacted. Spot leveling may be blade laid in lifts not
exceeding 3 inches of uncompacted depth. Compaction shall be by the specified roller

Page 133
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PRIME, TACK, FOG SEAL, AND FLUSH SEAL 330

330.1 DESCRIPTION

This work consists of preparing and treating a prepared surface with asphalt material and
sand as required.

330.2 MATERIALS

Materials shall conform to the following Sections:

A. Asphalt: Section 890.

B. Blotting Sand for Prime: Section 879. . |

C. Sand for Flush Seal: Section 879.

D. Sand for Fog Seal: Section 879, |
330.3 CONSTRUCTION REQUIREMENTS

A. Weathef and Seasonai'ﬁéduirements:

Application shall be made only during daylight hours, when the wind does not adversely
affect the spraying operation and when the following conditions are met:

1. Asphalt for Prime: The application of a_sbhalt for prime will be permitted only:

a. When the ambient air and surface temperatures on the project are both at least
60°F in the shade.

b. When conditions are dry.

When plans call for prime on interim surfacing, the prime application shall closely
follow the base finishing operation and at no time shali the prime operation be more
than 3 miles from the base finishing operation. The cure time for the processed
base, prime, and blotting sand application will be determined by the Engineer.

Surfaces primed with cutback asphalt shall be allowed to cure for a minimum of 72
hours prior to being overlaid with asphalt concrete.

2. Asphalt for Tack: The application of asphalt for tack will be permitted only:

a. When the ambient air and surface temperature on the project are both at least
35°F in the shade.

b. When conditions are dry, except emulsified asphalt may be applied when the
surface is slightly damp.

Page 171
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PRIME, TACK, FOG SEAL, AND FLUSH SEAL

utility access points shall be covered to ensure liquid asphalt is not applied to them, as
directed by the Engineer. Surfaces to receive a prime coat shall be satisfactorily
compacted and cured.

Application of Asphalt: During application the temperature of the asphalt shall be
maintained within the temperature range furnished by the asphalt supplier. Asphalt shall
be applied by a pressure distributor in a uniform and continuous manner. Coverage
shall be made to the satisfaction of the Engineer.

Unauthorized increases in rate of application will not be eligible for payment.

The angle of the spray nozzles and the height of the spray bar shall be set to obtain
uniform distribution. The distributor shall travel at the established speed when the spray
bar is opened. Areas inaccessible to the distributor shall be covered by hand spray
methods. When the distributor is not in operation, it shall be parked off the roadbed or
drip pans shall _be" placed under the spray bar.

Tack application ahead of mat laydown shall be limited by job conditions and shall not
exceed the amount estimated for the current day's operation unless ordered or allowed
by the Engineer. Tacked areas, which become unsatisfactory as a result of traffic,
weather, or other conditions, shall be retacked. Required retacking which is not the fault
of the Contractor will be paid for at the contract unit price for tack asphalt.

Application of Sand: Blotting of prime shall be accomplished by broom sweeping or
spreading sand on the primed surface with a mechanical spreader. Hand spreading will
be permitted on odd shaped or inaccessible @reas. Application of sand will not be
permitted until the . pnme has set for at Ieast 24 hours, unless othenmse dlrected by the

Engineer.

The fresh application of asphalt for flush seal shall be covered with a uniform spread of
sand immediately behind the distributor. The sand shall be placed by a self-powered
aggregate spreader with positive controls or other equipment acceptable to the
Engineer. The sand shall be placed uniformly on the asphalt application. Rolling will not
be required. The finished surface 'shall be smooth riding without transverse or
longitudinal ridges and shall present a uniform satisfactory appearance Bleeding areas
shall be reaanded Rough and nonuniform areas shall be corrected. -

When applying fog seal coats, a light application of sand may be ordered by the Engineer
to prevent material pick up. If ordered, the sand shall be placed by a self-powered
aggregate spreader with positive controls or other equipment acceptable to the
Engineer. The sand shall be placed uniformly on the asphalt application. Relling will not
be required. The finished surface shall be smooth riding without transverse or
longitudinal ridges and shall present a uniform satisfactory appearance. Bleeding areas
shall be resanded. Rough and nonuniform areas shall be corrected.

The loose sand material remaining on the surface shall be lightly broomed off after a
waiting period of twenty-four hours from the time of application or as otherwise directed

064& %%gu% d4é15571\g)CST Br_ulz C;:n:g,liolfth Dakota 07CIV18-000054
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PRIME, TACK, FOG SEAL, AND FLUSH SEAL 330

by the Engineer. Excess material in curb and gutter sections shall be broomed towards
the gutter and shall be picked up and disposed of by the Contractor.

Unauthorized increases in rate of application will not be eligible for payment.

G. Temporary Traffic Control: The Contractor shall provide flaggers, signs, and barriers
to warn, direct, and prevent traffic from traveling on the freshly applied asphalt until it
has penetrated, and does not track or pickup on the tires of traveling vehicles or the
surface has been blotted with sand. Temporary traffic control shall conform to Section

634.
330.4 METHOD OF MEASUREMENT
A. Asphalt: Asphalt will-be measured to the nearest 0.1 ton.

B. Blotting Sa__nd' for Prime: Blotting sand for prime will be measured to the nearest 0.1
ton.

C. Sand fo_r. Flush Seal: Sand for flush seal will be measured to the nearest 0.1 ton.

D. Sand for Fog Seal: Sénd for fog seal will be measured to the nearest 0.1 ton.

330.5 BASIS OF PAYMENT

A. Asphalt: Asphalt will be paid for at the contract unit price per ton complete in place.
Separate payment will not be made for water for dilution of emulsified asphalt.

B. Blotting Sand for Prime: Biott_i_ng:s"a'ﬁd for prime will be paid for at the contract unit
price per ton complete in- place. Payment will be full compensation for furnishing,
installing, and all incidentals required to complete the work.

C. Sand for Flush Seal: sand for flush seal will be paid for at the contract unit price per
ton complete in place. Payment will be full compensation for furnishing, installing, and
all incidentals required to complete the work. i

D. Sand for Fog Seal: Sand for fog seal will be paid for at the contract unit price per ton
complete in place. Payment will be full compensation for furnishing, installing, and all
incidentals required to complete the work.
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TEMPORARY TRAFFIC CONTROL 634

634.1 DESCRIPTION

This work consists of furnishing, installing, and maintaining required temporary traffic
control devices in accordance with the current edition of the Federal Manual on Uniform
Traffic Control Devices (MUTCD).

634.2 MATERIALS

Traffic and traffic control devices shall conform to and be maintained in accordance with the
requirements of Section 984 and Part 6 of the MUTCD.

Traffic control devices are categorized by their intended use and ce_rti_ﬁcation requirements.

« Category | traffic-control devices are lightweight devices which may be self-certified
by the manufacturer including, but not limited to; cones, drums, and delineators.

« Category 1l traffic control devices are other lightweight devices which must be
certified by individual crash testing including, but not limited to; portable sighs and
barricades.

« Category lIl traffic control devices are fixed or other massive devices which must be
certified by individual crash testing including, but not limited to; breakaway sign
supports, concrete barriers, concrete barrier end protection, crash cushions, truck
mounted attenuators, and longitudinal barriers.

s Category IV traffic conirol devices are trailer mounted devices which are not required
to be individually crash tested including; but not limited to; portable changeable
message signs, arrow boards, portable temporary traffic signals, and work area
lighting. "

Category |, II, and Il traffic control devices shall meet the crashworthy requirements of test
level 3 of National Cooperafive Highway Research Program (NCHRP) Report 350 or
AASHTO Manual for Assessing Safety Hardware (MASH). Category IV traffic control
devices shall be delineated with retroreflective traffic control devices.

Prior to ué’é, the Contractor shall provide d.ocum'entation-for-atl traffic control-devices used.
The documentation shall show: the traffic control devices used meet the applicable NCHRP
350 or MASH requirements. ! :

Retroreflective sheeting material used on traffic control devices shall conform to Section
984.

Paint used for temporary pavement marking shall meet the same specification for
permanent pavement marking in Section 980.

Glass beads shall be used to reflectorize the temporary traffic paint. The glass beads shall
conform to the requirements of Section 981.

Pilot Cars shall conform to Section 984.

Temporary pavement marking tape shall co nform to Section 984. |
Page 443
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634 TEMPORARY TRAFFIC CONTROL

Signal heads shall meet the requirements of Section 985.
Warning lights shall meet the requirements of Section 984.
634.3 CONSTRUCTION REQUIREMENTS

A. General: The Contractor shall furnish, install, and maintain required traffic control
devices and pavement marking material.

1. All traffic control devices shall be kept-in-proper position, clean, and legible at all
times. Damaged devices shall he replaced within 24 hours, or.as directed by the

Engineer.

2. Non-applicable traffic control devices shall be completely covered or removed during
periods of inactivity.

3. Traffic coh.trol devices shall be immediately removed or covered when the need for
such devices no longer exists. When devices are no longer needed, they should be
stored off the project or as close to the right-of-way line as possible.

4. Vehicles and equipment shall be stored outside the clear zone and as near as
possible to the right-of-way- line. Contractor's employees should mobilize at a
location off the right-of-way and arrive at the work site in a minimum number of
vehicles necessary to perform the work.

5. Traffic approaching the project from mterSectmg roadways, streets, and approaches
must be adequately accommodated. Major intersections and large commercial
entrances may require additional signing, flaggers, and channelizing devices on a
temporary basis until work activities pass these areas.

6. Unless otherwise stated, hours of darkness are defined as 1!2 hour after sunset until
1/2 hour before sunrlse :

B. Apparel All workers wathzn the rlght of way who are exposed either tp traffic (vehicles
using the Lnghway for purposes of fravel) or to construction equipment within the work
area shall wear high-visibility safety apparel intended to provide conspicuity during both
daytime and nighttime usage, and meeting the Performance Class 2 or 3 requirements
of the ANSI/ISEA 107 publication entitled “American National Standard for High-
Visibility Safety Apparel and Headwear” or equivalent revisions.

\Workers shall wear a vest, shirt, or jacket as an outer garment with a background color
of fluorescent yellow-green, fluorescent orange-red, or fluorescent red. The
retroreflectorized portion of the material shall be orange, yellow, white, yellow-green, or
silver.
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TEMPORARY TRAFFIC CONTROL 634

H. Traffic Control Signs: Traffic control signs shall conform to Part 6 of the MUTCD and
as specified in the plans.

I. Temporary Traffic Control Signal: Temporary traffic control signals shall generally
consist of all necessary materials and appurtenances needed to control road user
movements at an intersection, bridge, or other site.

1. General: The Contractor shall furnish, operate, and maintain the temporary traffic
control signal. The temporary traffic control signal shall reliably and continuously
control traffic for all approaches at the specified location. The temporary traffic
control signal system shall meet the requirements of the MUTCD, national and local
electrical codes, and these specifications.

Existing signal equipment at the site may be salvaged for use in the temporary traffic
control signal. Existing traffic signal equipment used on the project shall be salvaged
or returned to original use as indicated in the plans. All materials furnished by the
Contractor shall remain the property of the Contractor upon completion of the
project.

The temporary trafﬂc control signal shall dlsplay pedestrian indications if the
pedestrian indications previously existed, or if it is anticipated pedesitrians will utilize
the temporary traffic control signalized intersection.

In the event of system failure, the Contractor shall furnish necessary flaggers fo
safely control traffic until the temporary traffic control signal is operable. The cost of
flaggers, signing, and lighting shall be incrdental to the contract price for temporary
traffic control signal. .

The Contractor shali “have a qualified individual responsible for setup and
maintenance of the temporary traffic contrel signal. This person shall have received
training on installation, setup, and maintenance of the system.

Traffic signal operation or maintenance work is required to be performed by the
Contractor when project conditions dictate, lane closures change, traffic flow is
impeded, a. potential risk to the public exists, or when equipment breaks down or
malfunctions. Equipment break downs or--malfunctions require a high priority
response and are to be reacted to within one hour of notification of the event.

2. Temporary Traffic Control Signal Equipment:

a. Short Term Tempaorary Traffic Control Signai: The shoit term temporary traffic
control signal system shall consist of signal heads mounted on span wire
supports.

b. Portable Temporary Traffic Control Signal: The portable temporary traffic
control signal system shall consist of signal heads, controller, and power supply,
all mounted en a heavy duty trailer.
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STATE OF SOUTH DAKOTA
DEPARTMENT OF TRANSPORTATION

SUPPLEMENTAL SPECIFICATIONS TO
2015 STANDARD SPECIFICATIONS FOR ROADS AND BRIDGES

All items included in this Supplemental Specification will govern over: the Supplemental
Specifications for Errata. o g3

MAKE THE FDLLOWING CHANGES TO THE INDICATED SECTIONS:

Section 1.5~ Page 3 — Add the following to page 7:
Inspegiion - The Department's act of examining the work.

Section 1.5 - Page 3 — Add ti__:é?ollowfng to page 7:
Ledge Rock - A solid, continq_dus. homogenous rock mass found in its criginal state;
distinguished from boulders or-focks that have been transported from their deposited or
formed location. =

Section 1.5 - Page 3 — Add the following to page 11 ;
Testing - A form of inspection based upoqcﬁferia and procedure.

Section 5.17 - Page 38 — Delete the 1% sentence and replace with the following:
If the Contractor contends additional compensation is warranted for assessments made by
the Depariment to the contract, work or material not covered by the contract, or adjustments
made pursuant to Saction 5.3, the Contractor will give the Area Engineer written notice of the
clair for additional compensation. VT S s R

Section 7.12 - Page 49 — Add the following paragraph after the 3% paragraph of this Section:
The Contractor will not indiscriminately drive or park vehicles within the right-ofway, The
Contractor will restore the property to a condition similar or equal to that existing before such
damage or injury occurred by repalring, rebuilding, or restoring and making good such
damage or injury as directed by the Engineer and at the Contractor's expense.

Section 8.1 - Page 57 — Delete the 5 paragraph and replace with the following:
Any item designated in the contract as a “specialty item" may be performed by subcontract,
and the cost of any designated specialty item performed by subcontract will be deducted

from the total amount of the original contract before computing the percentage of work
performed by the Contractor's own organization.

EXHIBIT

Page 1 of 24 8 ll 4-18-2018
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Section 325.3 B — Page 167 — Delete the 1* sentence of the 2™ paragraph and replace with the
following:

There shall be at least three steel faced tandem rollers for each paver in use.

Section 325,3 C - Page 167 — Delete the 2" sentence of the 2" paragraph and replace with the
following:

Breakdown rolling, consisting of a minimum of two complete coverages with at least two self-
propelled tandem smooth steel rollers, shall proceed on the mat as soon as laydown is
completed.

Section 325.3 C - Page 167 Delete the 4" sentence of the 2" paragraph :md replace with the
following:

Final or ﬂn_teh"‘l-olling shall consist of a minimum of orie complete coverage with at |east one
self-propelled tandem smooth steel roller.

Section 330.3 A.3 — Page 172~ Add the following to this section:

¢c. Fog seal applicetio_n"ﬁheil begin after the asphalt surface ireatment is cured and shall not
begin prior to completing final brooming. Fog seal application shall be completed no later
than 7 calendar days following asphalt surface treatment application.

Section 330.3 B - Page 172 - Delete and replace with the following:

B. Dilution of Tack, Fog Seal, and Flush Seal: Emulsified asphalt for tack, fog seal, and
flush seal with a specified apphcation rate of 0.07 gallons per square yard or less may be
diluted. The rate of dilution for tack shall be at a ratio of at least 1 part emulsion to no
more than 1 part added water (1:1 ratio minimum) by volume, unless otherwise approved
by the Engineer. The rate of dilution for fog seal and flush seal shall be at a ratio of not
more than 3 parts emulsion to 1 part added water (3:1 ratio maximum) by velume to not
less than 1 part emulsion to 1 part added water (1:1 ratio) by volume, unless otherwise
approved by the Engineer. The emulsion shall be uniformly mixed by adding potable
water and if necessary, agitating the mixture, The amount of emulsion and any added

water shall be included on the ticket deliveredi to the project. If the emulsion is diiuted, the
emulsified asphalt supplier shall peifori the-dilution. Dilution of asphalt emulsion in the
field will not be allowed unless approved by the Engineer, Field dilution of the emulsified
- asphalt will 'only be allowed when the rate of dilution Is accurately- controlled. The final
rate of dilution shali not be iess than the minimurm ratio of at least 1 part emulsion to no
more than 1 part added water (1:1 ratio minimum). Diluted emulsified asphalt for tack, fog
seal, and flush seal shall be applied at an adjusted rate proportional to the dilution ratio
resulting in application of the specified rate of emulsion. Emulsified asphalt for tack, fog
seal, of flush seal with a specified rate exceeding 0.07 gallons per square yard shall not

be diluted.

Section 330.3 E - Page 174 — Add the following sentence to the beginning of the last paragraph
of this Sectlon:

The tack coat shall be allowed to break (turn from brown to black) and shall be allowed a
cure period, as determined by the Engineer, ahead of mat laydown,

Page 4 of 24 4-18-2018

. 10/4/2021 2:41 PN CST Brule County, South Dakota 07CIvig-oooosa  APP- 0121

DynamicPDF forkl "v8.0.0.40 (Build 35070) - Page 5398 -



P o :
1 + i
= | i

STATE PROJECT
OF

TOTAL

SOUTH
DAKOTA

P 0045(34)27

29

72

Flotting Data: 0671972017

Postad
Spagd
Priar +of
Wark

Spacing of

Advance Warring|Chonnellziag

Signs
I.Fe?ﬂﬂ

Davicas

Spocing of

Warning slgn seuugnm—/

In opposite direction sama

IFeet]

s M PHI 1)
"1L07="30
i 35 — 40

| 4
50

)]

25 -

350 . 2h E
500 s

500 : '!jg

)

=)

" Flogger . \

= Chonnefizing Davice : -

55 :
B0 = &5 1000 :

s

For Iow-~volume ftraftfic situnticns
with shart work zones on $irolght
roodways whare the Flagger Is vislble
+¢ road usars opprogching from hoth

The ROAD WORK AHEAD and the END.ROAD
RE &igns moy be omitted for short
. |<uration oparations N hour ar lassk

.. [For tock ond/or flush saal peristians,
: when floggers ore nat Béing uwed, the

in odvonce of the Hquld asphols-
argas.. e

e
Flasning ‘warning Iights ond/ar flags.
ad'vm:;\e warring slges. :
The chdnnelizing daviees shall be, ‘drums
gr 42" cdnes.. i

dlorig the\canterline adjacent +6 work

escarting

grafflc through the work
areq. : %N

NiTag
!

i 2079

ba used ot Imtersecting rands 4o,
comtrol intersecting road traffle.gs
redulivad,

Tho buffer space should be extsnded-

50 that the two-way troffic toper Ic-
ploced before o horlzerdol o verilcal
curve ta pravide gdequate sight - -- .

af stoppad vahlcles.,

The |enpth of A moy be gdjistea 4o
Tir fleld condlrions, P

. as balow.

.| FRESH DILsign ¥21-2) shall be dlsplayed |

moy D used +a Goll ottentlon +n the | -

5 7 1 -
Channellzlng devices are not requirad

areda when oflot cors are utllizen | for..| .

Channelizlng devices ond flaggers sagt | |~

distonce for tha flagger ana queus.. |

directians, a single flggger may be usea. / \

woy
{13

ol
One Lens Two-
Traftlie Ty

i June 3. 200

Publisked Date: 2nd Otr, 2017

Noutb

GUIDES FOR TRAFEIC CONTROL. DEVICES
IANE CLOSURE WITH FLAGEER PROVIOED

PLATE NUMAER
634.23

Bhest ) or !t

L e s e e e T T

A A P I T e 2 L B e Pt e et AR 2T B

4

FLOT HAME

e

FILE = ,,.\[EAS]

07CIV18-000054

CST Brule County, South Dakota

NEF BB 35670

Dyr@micPDF for

- Page 1220 -

22



AFFIDAVIT: OF MICHAEL F. MARLOW AND CERTIFICATE OF SERVICE AND ATTACHED EXHIBITS 1
e valuating Unlicensed DynamicPDF featurs; Click here o detals 17 135438.011 o 1

e snasa
e

! ot . QC/QA Project Inepectlon Report 11-18
Road slte location . : ' Hoad Foreman
Plan Typleal Sectlons ___ Number miles to road from plant
Road Site = gommonts . Additlonal Remarka
‘{type of surfacé asphalt being placed on? ViR ;
[shaps of surface being paved on? [
armount of tack ahead of paver A
distributor type and.rate of shot el ]l teed
diluted emulsion.ratio __? Rata shot 7 Cured? ]

varilcal faces tackad

width of pavement baing placed -

type and langth of beval, payfactor mix? 1 2

}paving toward plant on top [lit or approval to differ] Y/

temperalure of. mix at paver Is dgcumatited AA

ternperature of mix in windrow? s N A
temperature varlability In fruck load dellvered? i

samples taken from windrow, or witnassed{QC)? ;A
la pickup machine belng used, brand & size 7 Az LA
Is the pickup machine picking up all materla!? - WA ]

cantractor or state checker, name, title? — Sl 4 y
Are the trucks tarped? Length of haul? Reefogv/ g7~ '
type of release agent being used at paver i
s and model of paver being used 219801 S Zooo 7
auto grade and slope controls warking? b i )
Is vibrating screed belng used? e
matsrial hsight at auger locaticn LA
augers within __ foot of paver edge. exfensions? | | 3 — /< "
type of traveling stringline and fength A2
e & brand of ssnsor and number usad i
samples taken {precon) W2 & T witn?
temperalure Imrhediataly behind paver? N
teriyperatura variabliity ecross mal behind paver? | /¥ /T ‘
nuriber of breakdown rollers and type Zr
freqiienoy of vibratory roliers and.speed? A =l TU- ]
amplituda of vibralory rollers and speed? a3 e Y
numbér of Intermediate roliers and type [ AR
compaction rolling complsted by 175 F Mg =
number of finish rollers and type =
is bavel being rollad? 3 N
Is corract plans typleal section baing obtained? N

Wag lest sirip used? Discussed atprecon mesting? W

roller pattern. astablished arid documenied? 3

roller pattern checked by gao or nucleafgauge? | A7,
|

consistent paving operation’? Y "
sagregation present? ; - P =
correctlve action taken {0 Gorrect sagregation Vil
surface texture? Tearing, cheoking, marks? Padas
. [dolnts are matching after rolling? = .
Joints at centerline on top It? Offset . bottom? T R e
any other Irregularitios? AL T
cores taken al random locations next'day? e
witnessed by QA? /
cora holes filled propetly? whan? W At pr Vet o o)
rlde speg.(nofify Shiea Lemmel of compl, date) " e Lo p e

QA Levsl roadway-certifled fleld inspector's name [ , +

QC Level roadway certified field inspector's nams | N Wi .o

Number of slaff on roadway at Inapsetion fime 05

diary contains? Hours paved, equip. location,

width.orown, tons, weather, mix del.temps; etc. 7Z

Traffic control? 1

“laggers? Multicolored vest? Long shaft paddia? - DATE: -
[Bevels at end of days paving? How long? = | STACY WIEBESIEK
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SECTION 2
State of Practice’

A review of the existing state of practice was conducted to
identify factors related to the use of tack-ccais for both new
HMA pavements and overlays on néw, old, milled HMA and
for PCC pavements. This review involved an extensive search
of all published materials arid ongoing research projects to
obtain the latest information on the research of the bonding
mechanisms of tack coat in pavement structure. A worldwide
survey on current tack coat practices was coriducted to bet-
ter understand the current state of tack cbat practices and
assist in designing an ensuing research experiment. Results
of the survey provided the basis for the expenmental/factonal
design that was used in Phase II of the NCHRP Project 9-40
research project.

2.1 Tack Coat Materials

According to ASTM D8, Standard Terminology Relating t6~ .'

Materials for Roads and Pavements, “Tack coat (bond coat) is an
application of bituminous material toan existing relatively non
absorptive surface to provide a thorough bond between old and
new surfacing” (I). Generally, hot paving asphalt cement, cut-
back asphalt, and emulsified asphalt have all been used as tack
coat materials, but cutback asphalts (asphalts dissolved in sol-
vents such as kerosene or diesel) are not typlcall}’ used for tack
coat applications today.due to environmental concerns.: The .
most widely used tack coat material in the world is emulsified
asphalt. Emulsified asphalt, or asphalt emulsion, is a nonflam-
mable liquid substance that is produced by combining asphalt
and water with an ermnulsifying agent such as soap, dust, or cer-
tain colloidal clays (2). The most common types of emulsions
used for tack coats include slow-setting grades of emulsion
such as 88-1, 8S-1h, C8S-1, and CSS-1h and the rapid-setting
grades of emulsion suchas RS-1, R$-2, CRS-1, CRS-2, CRS-2P
(polymer-modified), and CRS-2L (latex-modified). According
to the Construction Procedire Bulletin (CPB) of the California
DOT, several basic terms used in an asphalt emulsion tack coat
application are as follows (3):

SUBPOENA: AND NOTICE OF DEPOSITION PURSUANT TO SDCL 15-6-30(B) (6) AND CERTIFICATE OF
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« Original emulsion—an emulsion of paving-grade asphalt and
water that contains a small amiount of emulsifying agent.
Original slow-setting grade emulsions contain up to 43%
water, and original rapid-setting grade emulsions contain
up to 35% water.

s Diluted emulsion—an original emulsion that has been
diluted by adding an amount of water equal to or less than
the total volume of original emulsion.

» Residual asphalt content—the amount of paving asphalt
remaining ona tacked pavement surface after the emulsion
has broken and set (i.e., after all water has evaporated).

e Tack coat break—water separates from the emulsion and
the"tolor of the tack coat changes from brown to black.

-"A worldwide survey on tack coat application was con-

ducted by the International Bitumen Emulsion Federation
- (IBEF) (4, 5). Seven countries—Spain, France, Italy, Japan, the

Netherlands, the United Kingdom, and the United States—
responded through their professional associations. The sur-
vey results indicated that the most freqfiently used tack coat
material is cationic emulsion. Paul and Scherocman (6) con-
ducted a survey of tack coat practicés in the United States.

“ This survey réceived responses from 42 state DOTs and the

District of Columbia. They found that almost all the state

DOTSs use slow-setting emulsions for tack coats. The emul-

sions mostly used are 8S-1, 8S-1h, CSS-1, and CSS-1h. Only
one responding state (Georgia) routinely used hot asphalts
(AC-20 and AC-30) as tack coats. A recent phone survey
conducted by Cross and Shrestha (7) in 13 mid-western and
western U.S. states indicated that slow-setting emulsions are
the primary materials for tack coat, except for California,
where the AR-4000 was the most common tack coat material
followed by either $8-1 or CSS-1. The Kansas DOT was the
only agency that reported occasionally using cutback asphalts
as tack coat. New Mexico DOT and Texas DOT reported
that performance-grade (PG) binders (asphalt cement) were
occasionally used as tack coat materials.
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According to the Unified Facilities Guide Specification
(UFGS) 02744N (8), the advantage of the slow-setting grades
over the rapid-setting grades is that they can be diluted.
Diluted emulsions are reported to give better results because
(1) diluted emulsion provides the additional volume needed
for the distributor to function at normal speed when lower
application rates are used and (2) diluted emulsion flows eas-
ily from the distributor at ambient temperatures allowing for
amore umiform application (9, 10). On the other hand, diluted
slow-setting emulsions may take several hours to break or even
several days to completely set. In addition, an overlay tacked
with slow-setting emulsion may be vulnerable to slippage dur-

ing its early life (8). Such an overlay exposed to heavy traf-

fic immediately after construction could experience excessive
slippage in a short period of time.

2.2 Tack Coat Application Rate

A proper bond between pavgiﬁént layers is essential in
order to provide a monolithic pavement structure. Selection
ofan optimum tack coat material and application rate is cru-
cial in the development of this bond. Pavement surfaces with
different conditions (e.g., new, old, or milled) require differ-
ent tack application rates to achieve a proper interface bond.
Excessive tack coats may promote shear slippage at the inter-
face. Most importantly, it is the residual amount of asphalt
cement, not the apphcatlou rate of diluted asphalt emulsion,
that should be specified,

From their survey, Paul and Scherocman (6) found that
the residual application rates of the emulsions varied between
0.01 and 0.06 gal/yd?, depending on.the type of surface for

application. The IBEF survey (4) indicated that the residual -

asphalt content ranged from 0.02 to 0.09 galjyd? for tack
coats applied on conventional asphalt surfaces. The Asphalt
Institute (AI) specifications on tack coats reported that the
application rates ranged from 0.05 to 0.15 gal/yd* for an
emulsion diluted with ozé part water to one part emul-

-

sion (11), which is equivalent to residual application rates =

between 0.02 to 0.05 gal/yd?. The lower application rates are
recommended for new or subsequent layers, while the inter-
mediate range is for normal surface conditions on an exist-

g'un licensed DxnamicPDF feature, Click here for details, [7:13:s4: Vo. Q]ge 17 of 144

ing relatively smooth pavement. The upper limit is for cld,
oxidized, cracked, pocked, or milled asphalt pavement and
PCC pavements. The residual asphalt contents, as specified in
the Hot-Mix Asphalt Paving Handbook 2000 (12), should
range from 0.04 to 0.06 gal/yd? Open-textured surfaces
require more tack coat than surfaces that are tight or dense.
Dry, aged surfaces require more tack coat than surfaces that
are “fat” or flushed. A milled surface would require even more
residual asphalt because of the increased specific surface area,
as much as 0.08 gal/yd® Only half as much residual asphalt
is typically required for new HMA layers, 0.02 gal/yd* (7,
12). Recently, Ohio published typical tack coat application
rates for various pavement types using slow-setting asphalt

~emulsions (881, $S1-h) (13). As shown in Table 2, the over-

all residual rates vary from 0. 03 to 0.08 galfyd? for different
pavement types. ;

2.3 Tack Coat Breaking
and Setting Time

Before asphalt emulsion breaks, it is brown in color because
it contains both asphalt cement and water. After broken, the
water separates from the emulsion and the color of the emul-
sion changes from brown to black. Once all water is evaporated,
the emulsion is said to have “set.” Under most circumstances,
an emulsion will set in 1 to 2 hours (12), but the literature
generally lacks complete agreement concerning how long a
tack ceat should remain uncovered before placing the subse-
quent asphalt layer. The IBEF survey indicated that the lapse
of tirhe required between the application of the tack coat
ard the application of the next asphalt layer ranges from

"20 minutes for a broken or cold binder to several hours for a

“dry” binder (after all water has evaporated or set) (4). Paul
and Scherocman (6) found that many state DOTSs specified
a minimum time between tack coat application and place-
ment of HMA to provide adequate curing time for the emul-
sion to break and set. Three staté DOT's had a maximum time
that a tack coat could be left before placement of the asphalt
concrete: Alaska DOT specified a maximum- setting period
of 2 hours for CS8-1; Arkansas DOT specified a maximum
setting period of 72 hours for $8-1; and Texas DOT specified

Table 2. Typical tack coat application rates (73).

o Application Rate (gal/yd")

Pavement Condition . 4 =

Residual Undiluted Diluted (1:1)
New HMA 0.03~0.04 0.05 ~0.07 010~013
Oxidized HMA 0.04 ~0.06 0.07 ~0.10 0.13~020
Milled Surface (HMA) 0.06~0.08 0.10~0.13 0.20 ~0.27
Milled Surface (PCC) 0.06 ~0.08 0.10~0.13 0.20 ~0.27
Portland Cement Concrete 0.04 ~0,06 0.07 ~0.10 013~020
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(2) Tack coat distributor truck

Figure 1. Application equipment of tack coat.

a maximum setting period of 45 minutes for SS-1 or MS-2.
Four states indicated that paving was required the same day
the tack coat was applied,

It is generally recogiized that an emulsicn should be
completely set before new mix is placed on top of the tack
coat material. Laboratory studies (14, 15) agreed with this
assumption showing that greater interface shear strengths are
achieved with longer curing times for the tack coaf prior to
testing, This was true for both laboratory-fabricated samples
(14) and field cores (15). However, experience has also shown
that new HMA can usually be placed on top of unset tack

coat and even over an unbrolen tack coat emulsion with no o
detrimental effect on pavement perfor mance (12) Indeed i

su:face underneath the paver just before the HMA in front of
the paver screed. Some European firms have used this tacking
process with conventional dense-graded HMA mixtures and
normal emulsified asphalt tack rates without negative conse-
quences, but there may be concerns with Water vapor passitig
through a dense-graded mat. In the United States, this emul-
sion spray method is used in the Novachip™ construction
process, as reported by Estakhiiand Button (16, 17).

Mazzle number:

Sqﬂrﬂar
HnghI

Gand coverage - doubds lap

(bJ'Pa\fer with tack o'oaJ‘.Eank and spray bar

2.4 Tack Coat Application Methods
2.4.1 Equipment

Two types of tack coat application methods are shown in
Figure 1: (a) a conventional tack coat distribution truck and
(b) a special paver with tack coat tank and spray bar.

Generally, the best tack coat application results from a

“double lap” or “triple lap” coverage. As shown in Figure 2,

good “double/triple lap” means that the nozzle spray patterns
overlap one another such that every portion of the pavement
surface receives spray from two or three nozzles.
Several vehicle-related adjustments and settin gs are crucial
to achieving uniform tack coat placement. Essentially, the
nozzle patterns, spray bar height, and distribution pressure
must work together to produce uniform tack coat application
(14, 19). Specific guidance is summarized as follows:

along adistributor spmybar To preverzt the spray of lig-
uid asphalt from ifiterfering with adjacent spray nozzles,
all nozzles should be set at the same an gle (about 30°) to the
axis of the spray bar (see Figure 3). Lack of a uniform angle

Spray Bar
W B

Good covarage - trlphe lap

Figure 2. Uniform tack coat application with double and triple overlapping (18).
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Figure 3. Proper nozzle angle setting (14).

will resultin some areas of the pavement having thicker or
thinner coverage and possible interference between noz-
zles. Differing coverage will result in streaks and gaps in
the tack coat (see Figure 4).

o Thesize of the nozzles needed to apply an asphalt emul~

sion material for a surface treatment, chip seal, or seal
coat is significantly larger than the size of the nozzles
needed to applya tack coat. Using a nozzle that is 166 small
with too much pressure results ina surface that has a
spider web coating of tack coat rnaterial (see Figure 5). -

* Spray bar height should remain constant, As tack coat is
applied, the vehicle will become lighter, causing the spray
bar to rise. The tack coat application vehicle should be able
to compensate for this. Excessively low spray bars result
in streaks (see Figure 4), while excessively high spray bars
cause non- U.T.I.lfOl'I'D transversa COVErage

* Pressure within the distributor must be capable of fm'c-
ingthetack coat material out of the spraynozzlesat acon-
stant rate. Inconsistent pressure will result in non-uniform
application rates,

* Tack distributors must be capable of maintaining tem-
perature of the asphalt cement material to ensure the

material will adequately flow. For slow-setting asphalt

emulsions such as 8S-1, the spraying temperature within
the distributor should be maintained between about 24°C

Figure 4. Non-uniform tack coat: streaks.
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Figure 5. Small nozzle opening {19).

and 54°C. Bxcessive heating may cause the emulsion to
breal while still in the distributor.

2.4.2 Proper Tack Coat Application

Proper application of tack coat is a key component in high-
qualityasphalt pavement rehabilitation. Proper tack coat appli-
cation begins with properly calibrated application equipment.
If the distributor has not been used for some period of time,
the operator should place a trial tack coat application over
some convenient, unused area to ensure that all of the nozzles
are ope"h and operating properly. In addition, the distributor
application rate needs to be calibrated, both in the transverse

_direction and in the longitudinal direction, using the proce-

dure described in ASTM Method D 2995 (19). Spray bar height
depends on truck speed, nozzle configuration, and application
pressure. Operators should adjust the spray bar height through-
out the day depending on the amount of emulsion in the tank.
As a summary, the literature suggests the fundamental aspects
of achieving tack coat success are

¢ Having a thoroughly €lean roadway surface,

e Ensuring all the equipment functions properly and is set
up correctly,

» Choosing the proper application rate for the tack material
used and the existing surface conditions,

¢ Applying the materials uniformly, and

¢ Allowing the tack to set prior to paving to ensure the best
possible bond between layers.

One perpetual problem often associated with tack coat
application using distributor trucks is that haul trucks
normally drive on the applied tack coat, thus tracking the
tack coat material and removing it from the pavement, as
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Figure 6. Pick-up by haul truck tires. T

shown in Figure 6, Currently; there are many methods for
addressing the haul truck pickup problem. One method is
to apply the tack coat to the pavement surface underneath
the paver just ahead of the screed. This can be done by using
a special paver fitted with a tack coat spray_.b’é]-, as shown in
Figure 1(b). A material transfer vehicle {MTV) may also
be used to address the haul truck pickup problem. A third
solution is to use modified tack coat materials without the
stickiness or pick-up problem. An example of such a tack
coat material is a patented procedure called COLNET, devel-
oped by Colas in France (20). The COLNET procedure was
reported to allow immediate trafficking after the spraying by

emplayisig & claani-bondl catinnic g et emellston— sl ’ ties of asphalt layers based on a laboratory shear test. Test

Figure 7. COLNET application in Paris.
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2.5 Characterization of Tack
Coat Application

2.5.1 Laboratory Characterization
of Tack Coats

As illustrated in Figure 8 and under traffic loading, pave-
ment interface failure can be attributed to both shear and
tension distress modes. In general, two test modes—shear
and tension—are often used in laboratory testing to charac-
terize the interface bond strengths of tack coats. Many studies
have reported using different performance-related test tools
toassess the bonding characteristics of tack coats (14, 15, and

21-29).

Sangiorgi et al. (21) conducted a laboratory assessment
of bond conditions using the Teutner shear test with speci-
mens cored from laboratory-compacted slabs. Two surfacing
materials [0.4-in stone mastic asphalt (SMA) and 1.2-in hot
rolled asphalt (HRA)], one binder course (0.8-in dense bitu-
men macadams), and one asphalt-stabilized base material
(0.8-in dense bitumen macadams) were used to simulate sur-
facing over binder and binder over base interfaces. Three dif-
ferent interface treatments were considered to simulate actual
conditions: (1) with tack coat emulsion, (2) contaminated
by dirt and without tack coat emulsion, and (3) with tack
coat emulsion and a thin film of dirt, Results indicated that
the best bond strength was achieved with an interface treat-
ment prepared using an emulsified tack coat, while the poor-
est bond conditions were observed from binder course/base
interfaces. SMA and HRA surfacings showed similar results.
“ Uzan et al. (22) studied the interface adhesion proper-

specimens were prepared using a 0.512-in Marshall mixture.
A 60-70 penetration binder was used both in the mixture
design and for the tack coat application. Tests were conducted
on two asphalt binders at two different test temperatures,
five tack coat application rates; and five vertical pressures,

* They concluded that (1) shear resistance of the interface

increased significantly with increasing vertical pressure and
decreased with increasing temperature and (2) shear resis-
tance peaked at an optimum tack coat application rate that is

.

Shear Mode Tensien Mode

—

Figure 8. Distress modes at pavement interface
under service conditions (30).
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Table 6F-1. Temparary Traffic Control Zone Sign and Plaque Sizes (Sheet 3 of 3)

Sect. 6F.03

Sign or Plague De s[sgiggﬁ on | Section Con;«;n;l‘ijonal El:;g?;:asyw:; Minimum
Detour (with distance) wao-2 6F.19 36 x 36 48 x 48 30x 30
Road (Street) Closed (with distance) W20-3 BF.20 36x 36 48 x 48 30x 30
One Lane Road (with distance) W20-4 6F.21 36 x 36 48 x 48 30x 30
Lane(s) Closed (with distance) W20-5,5a BF.22 36 x 36 48 x 48 30 x 30
Flagger (symbol) Wao-7 6FR.31 36x36 48 x 48 30x 30
Flagger W20-7a 6F.31 36 x 36 48 x 48 30 x 30
Slow (on Stop/Slow Padble) W20-8 BE.03 18x 18 — —
Workers w21-1,1a 6F.33 36 x 36 48 x 48 30 x 30
Fresh OIl (Tar) Ww21-2 6F.34 36 x 36 48 x 48 80x 30
Road Machinery Ahead wa21-3 6F.35 36 x 36 48 x 48 30x 30
Slow Moving Vehicle wa1-4 6G.06 36x18 - S
Shoulder Work W21-5 6F.37 36 x 38 48 x 48 30x 30
Shoulder Closed W21.5a 6F.37 36 x 36 48 x 48 30 x 30
Shoulder Closed (with distance) W21-5b 6F37 36 x 36 48 x 48 30 x 30
Survey Crew wa1-8 6F.38 36x36 48 x 48 30 x 30
Utility Work Ahead W21-7 6F.39 36 x 36 48 x 48 30 x 30
Mowing Ahead wa1-8 6G.06 36x 36 48 x 48 30x 30
Blasling Zone Ahead Wwa2-1 6F.41 36 x 36 48 x 48 30x 30
Pt Yoy o and Cell wo2-2 6F42 42%36 42 x 36 4
2]

End Blasting Zone wa2-3 6F.43 42 x 36 42 x 36 36 x 30
Slow Tralfic Ahead W23-1 BF.27 48x 24 48 x 24 =
New Tralfic Patlern Ahead waa-2 BF.30 36 x 36 48 x 48 30 x 30
Double Reverse Curve (1 lane) W24-1 6F.49 36 x 36 48 x 48 30 x 30
Double Reverse Curve (2 lanes) W24-1a 6F.49 36 x 36 48 x 48 30x30
Double Reverse Curve (3 lanes) W24-1b 6F.48 36 x 36 48 x 48 30x 30
All Lanes W24-1cP 6F49 24 x 24 30 x 30 i
Road Work Next XX Miles G20-1 6F.56 36x 18 48 x 24 —
End Road Work G20-2 6F.57 36x 18 48 x 24 —_
Pilot Gar Follow Me G20-4 6F.58 36x 18 = —
Work Zone (plaque) G20-5aP BF.12 24x18 36x24 —_
'@o,m. E5-2 6F.28 48 x 36 48 x 38 —
Exit Closed E5-2a 6F.28 48 x 36 48 x 36 —
Exit Only ES-3 6F.29 48 x 36 48 x 36 e
Detour M4-8 6F.58 24x12 0x15 =
End Detour M4-8a 6F.59 24x18 24x18 -
End M4-8b BF.59 24 x12 24x12 -
Detour M4-9 6F.59 30 x 24 48 x 36 =
Bike/Pedestrian Detour M4-3a 6F.59 30x 24 — ==
Pedastrian Detour M4-9b 6F.58 30x24 = ==
Bike Detour M4-9c 6F.59 30x24 = —
Detour M4-10 G6F.59 48x18 o s

* See Table 2B-1 for minimum size required for signs facing traffic on multi-lane conventional roads

Notaes: 1. Larger signs may

2. Dimensions are shown in Inches and are shown as width x height

be used wherever necessary for greater legibility or smphasis

December 2009
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Figure 6F-4. Warning Signs and Plaques in Temporary Traffic Control Zones (Sheet 3 of 3)

R
o

SLOW WoVING
(VEHICLE

W21-4

- TURN OFF END
& 2HAY RADID BLASTING
_citlpaone _ ZONE

Waz-2 W22-3

W2a4-1
W23-1 (LANES)| W24-1cP W24-1a
 PILOT CAR
FOLLOW ME
G20-1 Gao-2 G20-4
* An optional STREET WORK word messa

ge sign is shown in the “Standard Highway Signs an
** An optional STREET CLOSED word message sign is shown in the “Sta,
(

o}
*** An optional FLAGGER W20-7a) word messa
**** An optional FRESH TAR wor.

d Markings” book,
ndard Highway Signs and Markings" book.
ge sign is shown in the “Standard Highway Signs and Markings" book.
d message sign is show in the “Standard Highway Signs and Markings" book.

App. 0131

December 2009



2009 Edition Page 593

Section 6F.29 EXIT ONLY Sign (E5-3)

Option:

ot AnEXIT OI\_ILY (55_-3) sign (sce Figure 6F-3) may be used to supplement other warning signs where work is
b?l g conducted in the vicinity of an exit ramp and where the exit maneuver for vehicular traffic using the ramp is
different from the normal condition.

Section 6F.30 NEW TRAFFIC PATTERN AHEAD Sign (W23-2)
Option:
01 A NEW TRAFFIC PATTERN AHEAD (W23-2) sign (see Figure 6F-4) may be used on the approach o

an intersection or along a section of roa way to provide advance warning of a change in traffic patterns, such as
revised lane usage, roadway geometry, or si gnal phasing.

Guidance:

02 Toretain its effectiveness, the W23-2 sign should be displayed for up to 2 weeks, and then it should be
covered or removed until it is needed again,

Section 6F.31 Flagger Signs (W20-7, W20-7a)

Guidance:

01 The Flagger (W20- 7) symbol sign (see F, igire 6F-4) should be used in ad vance of any point where a Slagger
s stationed to control road users,

Option:
02 Adistance legend may be displayed on a supplemental plaque below the Flagger sign. The sign may be used

with appropriate legends or in conjunction with other warning signs, such as the BE PREPARED TO STOP
(W3-4) sign (see Figure 6F-4).

03  The FLAGGER (W20-7a) word message sign with distance legends may be substituted for the Flagger
(W20-7) symbol sign.

Section 6F.32 Two-Way Traffic Sign (W6-3)

Guidance:

o1 When one roadway of a normally divided highway is closed, with two-way vehicular traffic maintained on the
other roadway, the Two-Wa y Traffic (W6-3) sign (see F: igure 6F-4) should be used at the beginning of the iwo-way
vehicular traffic section and at intervals 1o remind road users of opposing vehicular traffic.

Section 6F.33 Workers Signs (W21-1, W21-1a)

Option: .
01 A Workers (W21-1) symbol sign (see Figure 6F-4) may be used Lo alert road users of workers in or near [
the roadway. [k
Guidance:
02 i the absence of other warning devices, a Workers symbol sign should be used when workers are in
the roadway.
Option:
03 The WORKERS (W21-1a) word message sign may be used as an alternate to the Workers (W21-1) symbol

sign.

Section 6F.34 ERESH—QIL(IAR)_SJ@MZJ_

Guidance:

01 The FRESH Ol (TAR) (W21-2) sign (see Figure 6F-4) should be used fo warn road users of the
surface treatment.

Section 6F.35 ROAD MACHINERY AHEAD Sign (W21.3)

Option:

01 The ROAD MACHINERY AHEAD (W21-3) sign (see Figure 6F-4) may be used Lo warn of machinery
operating in or adjacent to the roadway,
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Argument

Appellants South Dakota Department of Transportation (“DOT”), Kent Gates,
and Kris Royalty asked this Court to reverse the circuit court’s denial of their motion for
summary judgment.! DOT argued that summary judgment was appropriate on the merits
because its duty to maintain highways is defined by statute, and neither McGee nor the
circuit court identified an applicable statutory duty. (Appellants’ Br. at 11-15.) DOT
further explained that McGee cannot premise a negligence claim on the alleged breach of
DOT’s contract with Spencer Quarries. (Id. at 15-17.) DOT also argued that summary
judgment was appropriate based on sovereign immunity because the provisions on which
McGee relies—DOT’s Standard Specifications § 330.3(E), the Federal Highway
Administration’s Manual on Uniform Traffic Control Devices (“MUTCD”) § 6F.34, and
the Hot Mix Handbook pages 128-29 (collectively, “disputed provisions’)—address
discretionary acts, not ministerial ones. (Id. at 18-28.) DOT examined the text of each
of these disputed provisions and demonstrated that none of them require compulsory
results triggered by fixed, designated facts.

McGee responds that DOT did not raise its duty argument below. (Appellee’s Br.
at 21-22.) He also argues—for the first time—that the common law provides the
standard of care for his claims against Gates and Royalty. (ld. at 22-28.) He also cites
statutes for the first time, claiming DOT owed him a duty under SDCL 88§ 31-28-6
and -11. (Id. at 28-30.) McGee denies seeking damages as a third-party beneficiary.

(1d. at 30-31.) And finally—without examining the text of the disputed provisions—

McGee argues that they establish ministerial acts. (1d. at 32-40.)

1 References in this brief to “DOT” include its employees unless indicated otherwise.
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As discussed below, there are several problems with McGee’s response. Most
importantly, McGee cites this Court’s definition of ministerial act discussed in Truman v.
Griese, 2009 S.D. 8, 762 N.W.2d 75, as well as commentary from the Restatement
(Second) of Torts 8 895D cmt. f (Am. Law Inst. 1979) discussed in King v. Landguth,
2007 S.D. 2, 726 N.W.2d 603, but does not apply either to the disputed provisions.
McGee fails even to mention—Iet alone respond to—DOT’s arguments that the
definition of ministerial act discussed in Truman controls or that under either approach,
the disputed provisions do not establish ministerial acts. Regarding duty, McGee’s claim
that DOT failed to raise its statutory-duty argument below is not supported by the record.
Instead, McGee is precluded from now relying on statutory or common-law duties when
he failed to plead them below; in fact, McGee disclaimed them. Regardless, McGee
cannot premise a negligence claim against Gates and Royalty on the common law. And
the statutes McGee now cites do not establish ministerial duties.

1. The disputed provisions do not establish ministerial acts.

The most significant omission from McGee’s brief is any analysis of or attention
to the actual text of Standard Specifications § 330.3(E), MUTCD 8§ 6F.34, or Hot Mix
Handbook pages 128-29, which McGee cited below and on which the circuit court based
its opinion. McGee never cites these provisions—Ilet alone quotes them—in the eight
pages he dedicates to this issue. (Appellee’s Br. at 32-40.) Instead, McGee makes the
conclusory assertions that “the standard specifications prohibited spraying more tack coat
than could be covered the same day,” that a “Fresh Oil sign was required where the
surface treatment was left exposed,” and that “safety measures” required “lowering the

speed limit.” (I1d. at 35-37.)
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These documents simply do not say what McGee claims, and they do not establish
ministerial acts under either this Court’s definition discussed in Truman or under the
seven factors taken from Restatement (Second) of Torts and discussed in King.

a. McGee does not apply Truman’s definition of ministerial act to
the actual text of the disputed provisions.

As previously argued, this Court has long “defined a ministerial duty as a narrow
one.” Truman, 2009 S.D. 8, 1 19, 762 N.W.2d at 80. An act or duty is ministerial if and
only if it clearly defines a “‘compulsory response” triggered by “fixed designated facts.”
Id. 1 21, 762 N.W.2d at 80-81. The actual text of the disputed provisions—rather than
McGee’s loose and inaccurate paraphrasing—does not meet this definition.

McGee’s claim that “the standard specifications prohibited spraying more tack
coat than could be covered the same day” (Appellee’s Br. at 35) contradicts the language
of the specifications. This claim derives from Standard Specifications § 330.3(E), which
states:

Tack application ahead of mat laydown shall be limited by job conditions

and shall not exceed the amount estimated for the current day’s operation

unless ordered or allowed by the Engineer. Tacked areas, which become

unsatisfactory as a result of traffic, weather, or other conditions, shall be
retacked. Required retacking which is not the fault of the Contractor will

be paid for at the contract unit price for tack asphalt.

(Appellants’ Br. App. at 54; SR R1 at 2313 (emphasis added).) By its plain terms,
8 330.3(E) limits application of tack coat to the estimated—not the actual—mat laydown
for the day, which implies that some exposed tack is permissible. More importantly, it

explicitly gives DOT discretion to permit the contractor to exceed even the estimated mat

laydown. And 8§ 330.3(E)’s requirement that “[t]acked areas, which become
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unsatisfactory as a result of traffic ..., shall be retacked” (emphasis added) clearly
contemplates traffic on exposed tack.

Moreover, 8 330.3(E) contains no “compulsory result” beyond the contractor’s
obligation to retack. It does not say, for example: “if there is exposed tack, then DOT
must reroute traffic”; or “if there is exposed tack, then DOT must reduce the speed limit”;
or “if there is exposed tack, then DOT must post a warning”; or “if there is exposed tack,
then DOT must apply sand.” In short, § 330.3(E) is not a safety provision; it is an
economic provision that attempts to limit the amount of wasted tack and allocates the
expense of retacking between DOT and a contractor. So § 330.3(E) does not say what
McGee wants it to say—it neither prohibits a contractor or DOT from permitting traffic
on exposed tack, nor does it require any safety measures when tack is left exposed. It
contains neither the compulsory result nor the specific trigger that McGee claims.

McGee’s claim that a “Fresh Oil sign was required where the surface treatment
was left exposed” (Appellee’s Br. at 37) is also unsupported. This claim derives from
MUTCD 8 6F.34, which states:

The FRESH OIL (TAR) (W21-2) sign ... should be used to warn road users
of the surface treatment.

(Appellants’ Br. App. at 66.) This section plainly refers to fresh oil. McGee, like the
circuit court, has not identified any provision defining this term, nor has he offered any
argument or authority suggesting the word fresh should be understood in any way other
than its ordinary meaning of “new” or “recent.” As explained in DOT’s brief, tack is an
emulsified oil that is wet when freshly applied but “breaks” when the solvents and water
in the oil evaporate, leaving a hard, dehydrated surface. (Appellants’ Br. at 3.) Dried,

day-old tack is by definition not fresh oil. There is no dispute the tack applied by
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Spencer Quarries on June 29, 2018, cured long before McGee encountered it the next
day. Because the tack was not “fresh,” the circumstances do not fall within the “fixed
designated facts” described in § 6F.34, and that section’s “compulsory result” of erecting
a “fresh oil” sign was not triggered. Neither McGee nor the circuit court identified any
document in the record that links the provision to driving on broken tack.

Finally, McGee’s claim that “safety measures” required “lowering the speed
limit” (Appellee’s Br. at 36) is baseless. This claim derives from the Hot Mix
Handbook—which is not incorporated into DOT’s contract with Spencer Quarries. The
Hot Mix Handbook states, in part:

[1]f traffic must travel over the tack coat before the overlay is placed, a light

layer of sand can be spread on top of the tack coat to prevent its pickup by
traffic....

Depending on the amount of residual asphalt cement on the
pavement surface and environmental conditions, the level of friction
available for traffic at the pavement surface may be greatly reduced by the
presence of the tack coat material. The excess tack will also be thrown on
vehicles, creating a major public relations problem. In addition to lowering
the posted speed limits, it may be advisable to apply sand to the tacked
surface as discussed above.

Tack coat should not be left exposed to traffic. If doing so is
necessary, proper precautions, such as reducing the posted speed limit on
the roadway and sanding the surface, should be taken.
(Appellants’ Br. App. at 62-63 (emphasis added).) Because it is impossible for dried,
hardened tack to “be thrown on vehicles,” this portion of the Hot Mix Handbook (like the
“fresh o0il” sign discussed above) could refer only to wet, freshly applied tack and not to
dried, hardened tack. And while sanding wet, freshly applied tack “may” dry it out and

increase friction, as this excerpt suggests, applying sand to a dried, hardened surface

would have the opposite effect. (SR R1 at 3905.) So even if the Hot Mix Handbook had
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been incorporated into DOT’s contract with Spencer Quarries, the tack McGee
encountered was not “fresh,” and so the circumstances do not fall within the triggering
facts described in the Hot Mix Handbook either.

Moreover, this excerpt from the Hot Mix Handbook contains no compulsory
result. Words like can, may, or even should indicate permissive or advisory action but
not mandatory action. As the circuit court’s own language makes clear, the Hot Mix
Handbook merely “discourages” driving on tack and “suggests” possible responses.
(Appellants’ Br. App. at 14; SR R2 at 626 (emphasis added).) It does not prohibit
driving on tack or require reduced speed, erected signs, or sanding. Like Standard
Specification § 330.3(E), the Hot Mix Handbook does not say what McGee wants it to
say. Because it neither prohibits driving on dried, hardened tack nor requires safety
measures when such tack is left exposed, it contains neither a compulsory result nor the
fixed, designated facts that would trigger such result.

The disputed provisions, which McGee cited below and on which the circuit court
based its opinion, do not describe ministerial acts because none of them clearly defines a
compulsory result triggered by fixed, designated facts. McGee did not respond to these
arguments.

b. McGee does not apply the Restatement factors to the disputed
provisions.

As previously argued, the circuit court did not analyze whether the disputed
provisions establish compulsory responses triggered by fixed, designated facts. Instead,
the court focused on seven factors that originated in the Restatement (Second) of Torts
8 895D cmt. f and were discussed in King:

(1) The nature and importance of the function the officer is performing;
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(2) The extent to which passing judgment on the exercise of discretion by
the officer will amount necessarily to passing judgment by the court on the
conduct of a coordinate branch of government;

(3) The extent to which the imposition of liability would impair the free
exercise of his discretion by the officer;

(4) The extent to which the ultimate financial responsibility will fall on the
officer;

(5) The likelihood that harm will result to members of the public if the
action is taken;

(6) The nature and seriousness of the type of harm that may be produced,;

(7) The availability to the injured party of other remedies and other forms
of relief.

King, 2007 S.D. 2, 1 11, 726 N.W.2d at 607 (quoting Wulf v. Senst, 2003 S.D. 105, 1 20,
669 N.W.2d 135, 143). McGee cites these seven factors but does not apply them.?

DOT explained that the foregoing factors only support the conclusion that the acts
at issue were discretionary rather than ministerial. (Appellants’ Br. at 27-28 & n.12.)
First, overseeing the repair and maintenance of South Dakota’s highways is an important
task. Second, the decisions whether to permit the public to travel on dried tack and
whether to post signs or reduce speed are decisions that require technical expertise that a

reviewing court does not possess. Third and fourth, ultimate financial responsibility

2 DOT explained that these seven factors are not the controlling standard for determining
whether an act is ministerial. (Appellants’ Br. at 26-27 & n.11.) They appeared as
background information in some of this Court’s sovereign-immunity cases between 1982
and 2007. See King, 2007 S.D. 2, 111, 726 N.W.2d at 607 (last mention); Hansen v. S.D.
Dep’t of Transp., 1998 S.D. 109, 584 N.W.2d 881 (no mention); Nat’l Bank of S.D. v.
Leir, 325 N.W.2d 845, 848 (S.D. 1982) (first mention). The cases that mentioned the
factors tended not to apply them. See Wulf, 2003 S.D. 105 { 20, 26, 669 N.W.2d

at 142-43. Not even King applied these factors. King, 2007 S.D. 2, 11 12-21,

726 N.W.2d at 607-10. Since 2007, the Court’s cases simply apply the traditional
definition of ministerial act discussed in Truman (i.e., whether there is a compulsory
result triggered by fixed, designated facts), see, e.g., Adrian v. Vonk, 2011 S.D. 84, { 14,
807 N.W.2d 119, 124; Truman, 2009 S.D. 8, 1 22, 762 N.W.2d at 81. McGee did not
respond to these arguments.
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would fall on DOT, which would necessarily have to impair the free exercise of its
employees’ discretion in similar circumstances or face further liability. Fifth and sixth,
although McGee suffered serious injuries, there is no evidence in the record that
accidents like McGee’s are common or that his injuries are typical. And seventh, McGee
has other, presumably substantial remedies because he already settled with Spencer
Quiarries and its insurer—a fact the circuit court refused to consider, and which McGee
continues to ignore. McGee did not respond to these arguments.

McGee does not apply Truman’s definition of ministerial act to the text of the
disputed provisions; he does not even apply King’s seven factors; and he does not
respond to any of DOT’s arguments on these issues. This is a sufficient basis for
reversal.

2. McGee did not plead an actionable duty.

McGee’s complaint is premised entirely on the alleged breach of DOT’s contract
with Spencer Quarries. The complaint does not allege a duty based in the common law
or statute. Even so, McGee now argues that the common law provides the standard of
care for his negligence claim against Gates and Royalty. He now argues that SDCL 8§
31-28-6 and -11 imposed a statutory duty on DOT to place “fresh o0il” signs. He also now
argues that DOT has waived its arguments based on duty. (Appellee’s Br. at 21-22.)

DOT is not precluded from arguing that McGee failed to plead an actionable duty;
rather, it is McGee who is precluded from now relying on common-law and statutory
duties. But even if he is permitted to raise these arguments now, neither the common law

nor the cited statutes establish a duty here.
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a. DOT is not precluded from arguing that its duty to maintain
highways can be defined only by statute.

DOT argued that its duty to maintain highways can be defined only by statute and
that neither the circuit court nor McGee identified an applicable statutory duty on which
to premise a negligence claim. McGee claims this “is a new argument made for the first
time on appeal[.]” (Appellee’s Br. at 22.)

McGee overlooks that DOT’s argument is a direct response to the circuit court’s
erroneous, sua sponte holding that DOT’s duty with respect to highway maintenance can
be defined by the common law. McGee never pleaded a common-law duty and instead
maintained it was “DOT specifications that created ministerial duties for the [DOT].”
(Appellants’ Br. App. at 96; SR R1 at 739 (emphasis added).) Nor did McGee
subsequently argue to the court that the common law provided the applicable duty. Even
so, when DOT argued that McGee is not a beneficiary of its contract with Spencer
Quarries, the court avoided the issue by arguing on McGee’s behalf that he can premise a
negligence claim on the common law or industry standards. This appeal is DOT’s chance
to respond to the court’s reasoning. Regardless, DOT did point out McGee’s failure to
cite statutory authority as early as its initial motion to dismiss. (SR R1 at 550
(“Plaintiff’s First Amended Complaint ... omits citations to any laws under which he
alleges that State Defendants violated duties.”).) The issue is not waived.

b. McGee is precluded from relying on statutory or common law.

On appeal, and for the first time in this litigation, McGee cites statutory and
common-law duties. McGee concedes that his “amended complaint does not cite to
SDCL 31-28-6 or 11][.]” (Appellee’s Br. at 29.) But he maintains that “those statutes

clearly are encompassed by [the complaint’s] allegations that SDDOT, Gates, and

{04836504.3} -9-



Royalty owed a duty to ensure use of ‘Fresh Oil’ temporary traffic control warning
signs ... to warn the public of the dangers of traveling on the exposed liquid asphalt
surface treatment.” (1d.)

McGee’s pleadings undermine his revisionist view of the complaint, which never
mentions the common law or cites any statutory duty. Instead, the complaint clearly
identifies the provisions of DOT'’s contract wWith Spencer Quarries as the sole source of
the duties on which McGee premised his negligence claim. McGee confirmed this view
in subsequent pleadings by explicitly denying that he relied on any statute and by
claiming it was “DOT specifications that created ministerial duties for the [DOT].”
(Appellants’ Br. App. at 96; SR R1 at 739 (emphasis added).). McGee maintained his
theory through summary-judgment briefing—never claiming that the duty on which he
premised his negligence claim derived from a statute or the common law.

As McGee acknowledges, a party cannot raise an argument for the first time on
appeal. Paweltski v. Paweltski, 2021 S.D. 52, { 40, 964 N.W.2d 756, 768-69. This rule
should apply with extra force when that party not only fails to raise the argument before
the circuit court but also explicitly disclaims it.

C. Even if McGee were not precluded from citing the common

law, it does not provide the standard of care for McGee’s
claims against Gates and Royalty.

McGee argues that even if the Legislature abrogated a public entity’s common-
law duty of care, as explained in Hohm v. City of Rapid City, 2008 S.D. 65, 753 N.W.2d
895, and Dohrman v. Lawrence County, 143 N.W.2d 865 (S.D. 1966), SDCL Title 31
does not apply to his claims against Gates and Royalty individually. (Appellee’s Br.

at 23.) He also argues that Title 31 applies only to damaged or defective roads and not to
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maintenance. (Id.) Finally, relying primarily on Kyllo v. Panzer, 535 N.W.2d 896 (S.D.
1995), McGee argues that “this Court has affirmed that public employees have the same
common law duties regarding negligence as other persons and ... that the affirmative
defense of sovereign immunity does not protect state or public employees from tort
liability for their negligent violation of ministerial duties.” (Appellee’s Br. at 25.)

Importantly, McGee does not dispute that in an action against DOT itself—as
opposed to Gates and Royalty—*the standard of care cannot be predicated on principles
of common law negligence.” Dohrman, 143 N.W.2d at 867.

Title 31 applies to McGee’s claim, which is really against DOT and not Gates or
Royalty. The complaint states that Gates and Royalty are each sued “as an employee of
the South Dakota Department of Transportation”—not individually. (Appellants’ Br.
App. at 68; SR R1 at 297.) The allegations against DOT incorporate the allegations
against Gates and Royalty. (Id. at 80; SR R1 at 309.) McGee alleged that “DOT, through
its agents, owed Plaintiff” a duty and that “DOT, through its agents, breached” that duty.
(Id. (emphasis added).) And SDCL 88 31-28-6 and -11, the only statutes McGee relies
on, explicitly apply to DOT’s officers. Moreover, it is absurd to suggest the duty in a
negligence claim against DOT’s employees would be defined by the common law but the
duty in a negligence claim against DOT itself—based on the same conduct of its
employees—would be defined by Title 31. This is especially true considering the State
has not waived sovereign immunity for itself.®> If McGee were correct, it would mean

that Title 31 defines DOT’s duty only in cases that are barred by sovereign immunity.

% The PEPL fund coverage document covers only public employees, not the State.
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McGee’s argument that the statutory duties found in Title 31 apply only to
damaged or defective roads is misguided. In 1915, the Legislature “design[ed] a
complete scheme of responsibility and liability for highway maintenance such that its
requirements should be the only ones that were obligatory.” Hohm, 2008 S.D. 65, 1 17,
753 N.W.2d at 904. That statutory scheme included a duty to render highways “safe,
passable and free from danger[.]” Id. 1 10, 753 N.W.2d at 901. But in 1939, the
Legislature “removed the broad duty ... to keep public highways safe and free from
danger, retaining only the limited duty to guard and repair highways that were destroyed
or out of repair.” 1d. 12, 753 N.W.2d at 902. This change did not restore common-law
negligence principles to highway maintenance; rather, it further “narrowed the scope of
[a public entity’s] liability for negligence in highway maintenance.” Id. In other words,
the common law does not supply the standard of care for highway maintenance like
resurfacing a worn highway—not even if McGee refers to it as an “operational activity.”
(Appellee’s Br. at 23.)

The conclusion that McGee cannot rely on the common law to supply the
standard of care for his negligence claim is not changed by the litany of cases McGee
cites for the general proposition that “sovereign immunity cannot constitutionally shield
state employees performing ministerial acts from liability for negligence[.]” (Appellee’s
Br. at 25 (quoting Ritter v. Johnson, 465 N.W.2d 196, 198 n.3 (S.D. 1991).) This claim
is unobjectionable but inapposite. Different actions have different standards of care, and
the fact that the common law provides the standard of care for a public employee’s
operating a motor vehicle, see Kyllo, 535 N.W.2d at 903; Smith v. Greek, 328 N.W.2d

261, 262-63 (S.D. 1982), does not imply that the common law also provides the standard
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of care for a public employee’s maintenance of a highway—especially considering this
Court’s conclusions to the contrary. E.g., Hohm, 2008 S.D. 65, 117, 753 N.W.2d at 904,
Dohrman, 143 N.W.2d at 867. DOT does not argue that its employees are immune from
all negligence claims; it argues that its duty to maintain highways is defined solely—if at
all—by statute.* And as discussed above, McGee’s claim is indeed one against DOT—
not Gates and Royalty individually. Therefore, “the standard of care cannot be
predicated on principles of common law negligence.” Dohrman, 143 N.W.2d at 867.°
d. Even if McGee were not precluded from citing statutory
authority, SDCL 88 31-28-6 and -11 do not create ministerial
duties.
McGee argues that SDCL 8§ 31-28-6 and -11 create ministerial duties. The
former imposes a duty on the entity charged with repairing a public highway to “erect

and maintain at points in conformity with standard uniform traffic control practices on

each side of any . . . point of danger on such highway . . . a substantial and conspicuous

4 McGee argues that “[s]hould this Court elect to carve out some sort of blanket
‘highway construction and maintenance’ exception . . . any such fundamental change in
the liability of state employees . . . [should] be prospective only[.]” (Appellee’s Br.

at 28.) Such exception is neither requested nor necessary; the Court need only
acknowledge that Hohm unequivocally recognized that the Legislature statutorily defined
a public entity’s duty to maintain highways over a century ago. 2008 S.D. 65, { 17,

753 N.W.2d at 904.

> McGee faults DOT for not addressing Kyllo and Smith on the issue of duty.
(Appellee’s Br. at 26-27.) This criticism is puzzling because neither Kyllo nor Smith
involve a public entity’s duty to maintain highways. Kyllo held that driving a motor
vehicle is a ministerial act and that a public employee owes “the same duty of care to
drive safely as any other driver not so employed.” 535 N.W.2d at 903 (emphasis added).
And Smith—a three-vote, four-paragraph opinion—also involved a simple traffic
accident. 328 N.W.2d at 262. That opinion does not mention the word duty. The Court
reversed and remanded solely because the court below did not consider whether the act at
issue was discretionary or ministerial. 1d. at 263. Neither case holds that a public
entity’s duty to maintain highways is defined by the common law rather than statute.
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warning sign.” SDCL § 31-28-6. This Court has held that “the only ministerial duties
that arise under SDCL 8§ 31-28-6 ... are found in ‘standard uniform traffic control
practices.”” Truman, 2009 S.D. 8, 1 28 n.10, 762 N.W.2d at 83 n.10. Similarly, SDCL §
31-28-11 requires that any “informational regulatory warning sign” installed on a road
constructed with federal aid “conform to uniform national signing standards.” If a
plaintiff fails to identify a standard that meets the definition of ministerial act, qualified
immunity applies. See Truman, 2009 S.D. 8, 1 40, 762 N.W.2d at 87.

McGee has failed to identify an applicable standard. He claims that he “has
identified specific MUTCD provisions, combined with the specifications and plan sheets,
which required the W21-2 Fresh Qil signs, rendering the duty to comply ministerial in
nature.” (Appellee’s Br. at 29-30 (emphasis removed).) But the only provision he cites
is MUTCD 8§ 6F.34. So even if McGee is permitted to cite statutory authority for the first
time on appeal, his argument still depends on his non sequitur that if MUTCD § 6F.34
requires a sign for oil that is fresh, it also requires a sign for oil that is not fresh. This
argument fails for the reasons explained above.

e. McGee cannot premise his negligence claim on the alleged
breach of DOT’s contract with Spencer Quarries.

DOT has argued from the beginning that McGee’s attempt to premise a
“negligence” claim on DOT’s alleged failure to perform duties arising from its contract
with Spencer Quarries is simply an attempt to seek “damages for breach of contract as a
third-party beneficiary.” Sisney v. State, 2008 S.D. 71, 1 1, 754 N.W.2d 639, 641. DOT
recounted the content of McGee’s complaint and explained that McGee alleged a breach
of elements of DOT’s contract with Spencer Quarries but not a breach of a legal duty

independent of that contract. (Appellants’ Br. at 15-17.) According to McGee’s
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complaint, DOT was negligent by not stopping Spencer Quarries’s negligence, and
McGee measures Spencer Quarries’s negligence by the disputed provisions, which only
applied to Spencer Quarries because of its contract with DOT. So McGee’s claim against
DOT relies on DOT’s contract with Spencer Quarries. McGee did not respond to these
arguments.

On appeal, McGee acknowledges that he “does not have any breach of contract
claim against Gates, Royalty, or the SDDOT.” (Appellee’s Br. at 31.) But he insists that
[h]e has negligence claims based on SDCL 20-9-1 and 21-1-1, and the
common law, for their breach of ministerial duties owed as the result of
requirements imposed by statute, mandatory policies formally adopted by
SDDOT in Standard Specifications independent of any particular contract,

and the MUTCD.
(1d.) This may be McGee’s theory on appeal, but it is not what was argued below.
Regardless, these claims fail for the reasons discussed above. McGee actually disclaimed
any statutory duty. McGee has not explained how the disputed provisions are applicable
independent of the contract. And he has not demonstrated that the disputed provisions
establish ministerial acts—he simply assumes that they do. Thus, McGee has alleged
breach of “elements of the contract[,]” not “breach of a legal duty independent of
contract[.]” Knecht v. Evridge, 2020 S.D. 9, 1 60, 940 N.W.2d 318, 335.

Conclusion

McGee’s brief does nothing to rehabilitate the circuit court’s decision. The
disputed provisions do not establish ministerial acts under Truman because none of them
have compulsory results triggered by fixed, designated facts. Like the circuit court,

McGee did not examine the actual text of the disputed provisions, nor did he respond to

DOT’s analysis of those provisions. McGee did not even apply the Restatement factors,
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which also indicate that the acts complained of were not ministerial. Because the
disputed provisions do not establish ministerial acts, sovereign immunity has not been
waived, and summary judgment is appropriate.

Alternatively, summary judgment is also appropriate on the merits because
DOT’s duty to maintain highways can be defined only by statute, and neither the circuit
court nor McGee identified an applicable statutory duty below. The court erred in
holding that the common law and industry standards can supply the duty for McGee’s
“negligence” claim. McGee never argued that below, and he is precluded from doing so
now on appeal to support the court’s sua sponte holding. Regardless, McGee’s claim is
solely against DOT, not its employees individually, and McGee acknowledges that
DOT’s duty to maintain highways cannot be premised on the common law. The statutes
that McGee now cites—after disclaiming reliance on statutory authority below—do not
establish ministerial duties. In the end, McGee’s claim is either the tort of negligence
without an actionable duty, or breach of contract as a third-party beneficiary. Either way,
his claim fails, and summary judgment is also appropriate on the merits.

DOT asks this Court to reverse the circuit court’s order denying summary

judgment and to direct the court to enter summary judgment in DOT’s favor.
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