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JURISDICTIONAL STATEMENT
Jurisdiction is appropriate because the actions related to this case arise
in Lineoln County, Second Judieal Crrewnt, South Dakota. Appellant
Thomas W. Clayton was a resident of Lincoln County at the time the divorce
action commenced. Appellee, Anna M, Cameron, (/k/a Anna M. Clavion,

was and 15 a resident of Minnehaha, County, South Dakota.

IDENTIFICATION OF PARTIES AND RECORD
Throughout this brief, Appellant 15 referred to as “Mr. Clayton,™
“Tom,” “Appellant,” or “Defendant.” Appellee 1s referred to as
“Appellant,” “Plaintiff.” or “Anna.”

The Trial Transeript is referred to as “TR1 ™ for the first day of



trial, “TR2 ™ for the second dav, ete. The Pretrial Motion to Distribute
Funds is referred to as The Pretrial Motion for Restraining Order is referred
to as “TROMot ™ Declaranons are referred to as “TRO Mot Decl,”
Reference to the TRO Hearing Transcript 1s TRO.Hrg, .
['he Motion to Reopen Record 1s referred to as “Mot_Reopen.™ Pretnal
Orders are referred to by the date of their filing, 1.e., *10/12/2022 ORDER.™
Exlubits are referred to as Exh. . Defendant Expert’s Exhabits are
referred to as Expert.Exh. . The Court’'s Division of Property Exhibit is
CtExh _ .
Findings of Fact are referred to as "FF#_." Conclusions of Law are

referred to as “CL# ™

STATEMENT OF THE ISSUES

ISSUE NO. 1

Did the Trial Court Abuse lts Diseretion and Clearlv Err when [t
Ruled Tom Violated the Pretrial Temporary Restraumng Order by

Purchasing a Condommum and Donatmg to the U.S D, School of
W Wil ' ted Monmantal F 57

Trial Court ruled Appellant violated the Pretrial Restraining Order,
Apposite Authorities:

1. 3D.CL. § 25-2.7



2. SD.CL. §25-4-33.1(1)

3. Halbersma v, Halbersma, 2009 8.1, 98, 775 N.N'W.2d 210
4, Cook v, Cook, 2022 5.D. 74, 983 N.W.2d 130

ISSUE No. 2

Did the Trial Court Abuse lis Diseretion. Clearly Fir and Frras a
4 W ? Vil the J L

Proceeds from $432.624 to $89,364,

Trial Court ruled Appellant violated the parties’ June 10, 2022
Stipulation and reduced the agreed amount of Appellant’s nonmarital
home sale proceeds from $432.624 to $89.364

Apposite Authorities:
1. Divich v. Divieh, 2002 8.10. 24, 710, 640 N.W.2d 758

2. Lamore Restaurant Group, LLC v, Akers, 2008 5.1, 32,930, 748
N.W.2d 736

3. Endres v. Endres. 532 N.W.2d 635, 72 (8.D. 1993)

4. Sprang v. Altman, 2009 5., 49 99, 768 N.W.24 507

ISSUE NO. 3

Motion to Reopen the Record to Help Resolve any Ambiguities in the
Stipulation.




Tmal Court demed Appellant’s Motion to Reopen Record.

Apposite Authorities:

|. Endres v. Endres, 532 N.W.2d &5, 72 (5.D. 1995)

ISSUE NO. 4

Trial Court ruled that almost all of Appellant’s property was mantal and
awarded Appellee more than half.

Apposite Authorities:
1. 26 11.8.C. §§ 1chy 11, 141 1a) 1), (b)
2. Endres v. Endres, 532 N.W.2d 65, 67 (S.D. 1995)

3. Weber v. Weber, 2023 5.D. 64, 999 N W.2d 230

4. Liebel v. Lichel, 2024 5., 34

ISSUE No. 5

Trial Court Found that Appellee was entitled to support.

Apposite Authoritics:



1. Weber v. Weber, 2023 5.D. 64, 999 N.W.2d 230

2. Bilion v Billion, 1996 5.1. 101, 553 NW.2d 226

ISSUE No. 6

Iid the Tnal Court Abuse lts [iscretion by Awarding
Appellee $15.000.00 in Attorney Fees?

Tral Court ruled Appellee was entitled to attorney fees and awarded
$15,000 04,

Apposite Authorities:
1. SD.CL. § 53-3-5

2. Schutterle v. Schutterle, 260 N.W.2d 341 (S.D. 1977}

REQUEST FOR ORAL ARGUMENT

Appellant respectfully requests 20 minutes for oral argument.



STATEMENT OF THE CASE

On Oxet, 15, 2021, Plaimtift filed her Complaint for Divoree. SR 1.
Omn Oxet. 25, 2021, Defendant submitted his Admission of Service and
Answer, SR8 On Dec 8, 2021, the Hon, John R. Pekas recused himself
and the Hon. Rachel R, Rasmussen was appointed to preside. SE 32,

Tom entered mto a contract to sell his home and Anna filed a motion
to restriet distnbution of the proceeds. SRK 174, On June 10, 2022 the
parties signed a Stipulation, agreeing Tom would receive $432 624 of the
home’s premarital value with the balance held in attornev-client trust, and
her motion was not pursued. SK 352

On August 17, 2022, Anna filed a motion for violation of the
temporary restraining order, claiming Tom sold ethanol investments and
purchased I-Bonds, and purchased a condominium and donated to the
11.8.D. School of Law Foundation, without her consent. Tom resisted the
motion, stating the parties agreed to keep their assets separate, the ethanol
investments were nommantal. and he used Stpulated nonmarital proceeds
for the condominium and donation. SR 219,

Tom filed a motion to compel production of documents related to
Anna’s claims of fault and support. SR. 292, Anna resisted until the

hearing, when her attorney admitted Anna agreed to irreconcilable



differences and was nol seeking alimony. SR 364, TROHrg. 6. Tom’s
motion to compel was rendered moot.

A hearing on Anna®s Motion for TRO violation went forward. Anna
acknowledged the parties” June 10, 2022 Stipulation for the record. It
stated:

5. The parties agree that Defendant owned the Elderberry Property at
the tome of marmage and a certam portion of the Elderberry Property
constitutes non- marital and separate property of the Defendant.

7. 'The parties agree that Defendant 1s entitled to keep said Four
Hundred [ Thirty]-Two Thousand Six Hundred Twenty-Four dollars
{$432.624.00) from the house proceeds in his possession during the
pendency of this divorce. The remaining balance of the proceeds
shall be held in Defendant's attorney's trust account to be held in trust
until an agreement is reached between the parties or by Order of the
Court.

Hrg Exh. C, §36-7, SR 352,

The Court ruled that Tom viclated the TRO by selling ethanol assets
and purchasing I-Bonds,

The Court also acceptled the parties™ Stipulation and on-the-record
agreement that Tom was entitled to $432,624 of lus home’s premantal home
sale proceeds, but ruled that Tom violated the TRO by purchasing a
condomimum and donating to the Law School with the same proceeds.

TEO. Hrg. 24, 51. It did not enter findings of fact or conclusions of law, nor

explain why the parties™ Stipulation did not govern Tom"s condominium



purchase and donation. SKE 391, The 10/12/22 Order was never served on
Tom, who leamed of 1t mine days before tnal.

A four-day tnal was held, from September 3, 2024 through September
6, 2024, The Court entered Findings of Fact and Conclusions of Law on
December 13, 2024, 5R02 8. Tom filed lus objections on January 6, 2025,
SRO2 37, 49, The court rejected Tom's objections on January 30, 2025
SR0O2 260.

Judgment and Decree of Divorce was entered on Jan. 31, 2025 and
Motice of Entry was entered on Feb. 3, 2025, SR{2 268, Tom filed his
Notice of Appeal on Feb. 26, 2025, SRO2 425,

STATEMENT OF THE FACTS

Tom 18 70 years old; Anna is 65. TR1 39, TR2 184. The parties were
married on June 6, 2008, TR2 198, They lived together for just over 12 %
vears, until early Spring 2021. TR3 153, Each has three children from
previous matriages but none together. TR1 39,

From 1978-88. Tom owned his own seat and was a successful trader
on the Chicago Board of Options Exchange (CBOE). TR2 190-92. In 1987
Tom mamed his hirst spouse; they were divorced i 2006, TR1 38 Almost
all of Tom™s assets were acquired during his first marniage. Exh. C.

In 1989, Tom purchased 317 acres of farmland near Sioux Falls with



his Profit-Share Pension Plan (PSF). TR2 197-98. From 1989-92, Tom
attended the University of South Dakota School of Law, TR2 196, [n 1992,
Tom purchased a lot and bult a house m Sioux Falls, TR2 201, Upon
graduation, his family moved to Sioux Falls and Tom began his legal career.
Id.

In the early 2000s, Tom purchased four ethanol investments: Lake
Area Com Processors (LACP), Otter Creek Ethanol, Sioux River Ethanol,
ind Verasun Energy. TR2 204-08. In the 2006 divorce, Tom was awarded
his farm, the Sioux Falls home and all ethanol investments. Exh. C.

Tom met Anna in May, 2007, whe was also divorced in 2006. Tom
told Anna has first marnage had a prenuptial agreement, but still gave his
first wite a significant sum, TR2 209-10, Anna, a successiul stockbroker,
rephied, T don’t wanl vour money.” TR2 210. They agreed that Anna
would pay her and her minor son’s own expenses, and Tom paid the Test,
TR1 64, TR3 1530-31. Exh. E-1. Tom did not pursue a prenuptial agreement.
Id.

Tom brought $2.7 Million into the marnage. Exhs. A, A-1. In 2017-
18, Tom mherited $449.763 from his parents. TR3 213, Exh. C-1, Dunng

the marriage, Tom's nonmarital investments provided $330.033 in



distributions and income. Exh. RRR.'

Arma did not 1dentify her premantal assets. Throughout the marmiage,
they kept their fimancial accounts separate and paid their own bills, and
reimbursed each other for credit card use. TR 64, 190-92: Exhs. TT, JI.

In August, 2009, Armna was let go by Memll Lyvnch where she was a
financial advisor. Anna located a regional broker-dealer to join. Anna and
Tom recnuted Amna’s clients who moved with her to Mermill. TR3 176.
They met with the new regional manager at Tom's law office where she
approved the client transfers, which Tom faxed te the home office. TH3
176. Tom ebtained his securities licenses and the parties created their own
advisory company, “Clayton Investment Group, LLC." TR3 177-78.

The parties rented oftice space with two offices. Tom’s law practice
provided all the business equipment, secretary station, and conference room
furniture. TR3 186, Joint Exhibit (zip drive) D (2009 Form 4562 Law
Depreciation Schedule).

Tom’s law mcome dropped significantly due to his work on lus and
Anna’s financial advisory business. TH3 188, Anna’s advisory meome
steadily grew, and by 2018 she was earming six figures. Exh, 85,

Tom paid the hon’s share of rent and expenses. TR3 186-87; Exh. RR

! Row numbers were included for easier reference.



(137,000 v, $34,0007), Overall, Tom lost a small amount of income as a
financial advisor. Exh, 88, Anna carned $741,164 after expenses. 1d.

Tom successiully represented Anna in three major legal events for no
compensation: Her Merrill Lynch litigation, a 2013 personal injury,’ and the
advisory business sale. TR 176-79, 18890, 197.99

From 2013-20. Tom improved his Elderberry home. TR3 148-50,
Exh E. He spent $281.050 on home mnprovements, using nommnarital funds.
Id. Anna conimbuted 319,700, Exh. F.

Tom paid 3267000 for all home and |-acre mamtenance costs, per the
parties’ agreement. Exhs. E-1, 14 at 3. Anna contributed $25,500 for indoor
cleamng. Exh F-1.

Tom rented his farm since 1989, which took aboul 2 hours per month.
TR4 53-54, Exh Pat 3. He;

|.  Established a partnership with his PSP in 1990,

2. Interviewed and hired tenants every vear, and decided whether to
share crop or cash rent the land, and at what price.

3. Installed tile in 2004

4. Put low-producing land in CEP in 2008, then renewed the contract in
2018,

5  Custom hired people to take care of his CRP contracts’ requirements.

* Tom was compensated by subrogated insurers. Exh. VV.



6. Regularly walked the farm to see whether there were any
encroachments or weed problems, observed how crops were
progressing, and momtored erosion.

7. Paid property taxes ammually with farm income,

8. Purchased umbrella liability insurance with farm mcome and annually
renewed 1t.

9. Prepared farm tax returns and forms.

0. Dealt with a carbon pipeline outfit that wanted to lay pipe across his
farnmn.

11, Installed waterways in 2020 and a minor amount of tle, and enrolled
the waterway acreage m CRFP,

12. Ower the vears changed farming practices from regular till to no till 1o
minimum fill. and rented the property using crop sharing, cash rent,
and a blend of both.

13, Allowed s farm tenant to harvest grass hay off CRP ground when
permatied due to drought.

Exh. I1I.

The larm was self-sustaining. Anna had no knowledge or experience

with farming, and did not help to improve or maintam it, TE2 164, TR3

108,111, 116, TR4 125-26.

Tom’s farm appreciated greatly durimg the marriage — from 5639 457

n 2008 to 32.7 Milhon by Tom’ s estimate. Expert Exh, A, support p. 114

(premarital value), Exh. O. Anna’s appraisers valued it at $3.5 Million.

Exh. 1.



In 2013, Tom found a duplex in a favorable location in Bioux Falls
and convinced Anna to mvest with im. TR3 200-01. They purchased it for
$110,000, Tom advanced $42 594 to keep it solvent, and i 2021 they sold
it for $250,000, TR3 204, Exh. CC.

In 2017-18, Tom inherited $4350 00000 from his parents. TR2 213,
Exh C-1. He gifted Anna $50,000.0¢. Exh BEBE at 2. Tom began
researching real estate in the Palm Sprmgs. Califormia area. which he knew
well. TR3 155, He asked Anna if she wanted to invest. TR4 87, 167, Anna
said ves. Id,

In March, 2019, Tom purchased plane tickets and he and Anna flew to
Palin Springs. Exh 1-1. They put a bid on a condomumum, which was
accepted, TR4 22, 167, When they retumed to Sioux Falls, Amna asked
Tom what percent she would receive if she invested $25.000.00. TR4 167-
68, He did the math and told her aroumd 7%, Id. Anna was visibly upset,
R4 B7, 168,

Tom told Anna he could not give from his percent because it reduced
his children’s inheritance. TR4 168, Anna stated she understood but
declined to invest, 1d. Anna voluntanly signed all the title company
documents removing herself as a purchaser. TR4 87; Exh. 7.

After Anna decided against investing, Tom followed the advice he

t



gave his wealthier clients who owned real estate in two states and created &
revocable rust, TR4 180, 1t purchased the condomimium for $350,000
using his mhentance, proceeds from an ethanol mvestment sale, farm
inceme, and his Profit Share Plan (PSP). TR3 157-38, 180; Exh. 7. Expert
Exhs. A, C. Afler the closing Anna contnbuted $7.650 of items to update
the condo. Exh. 1.

Throughout the marnage, Tom was very generous. He giffed Anna
Jewelry and [RA contributions, paid for medical expenses, paid for her
autos” maintenance, made monthly pavments for her Mercedes, and paid oft
its outstanding loan. Exh. BEB. Tom purchased tennis equipment and
helped pay sigmficant medical balls for Anna’s son. [d. Inall, Tom made
$140,000 m gifts to Anna and her son. [d. He paid $112,000 for health
insurance to cover the three of them, and paid their premiums after he went
on Medicare until the parties separated. Exhs, AAA, BBB.

Anna’s gifts to Tom were negligible, but in line with the parties”
understanding that Amna did not seek Tom’s wealth and was only
responsible for her and her son’s expenses. TRI1 64, TR4, 164; Exh. 1JJ.

In 2019, Anna told Tom she wanted to sell the advisory business,
Thev had many conversations over who she should sell to. TR3 188 In

2020, she sold 1t to a local broker for $310.,000. TR1 30-31.



Tom assigned the office lease 10 the buver and moved out i March,
2020, as the COVID-19 pandemic hut. [d. He previously wound down his
law practice in preparation for retirement but continued to work from home,
Id,

In early Spring, 2021, Tom moved to Palm Desert. In Apnl, 2021,
Anna mformed Tom she and her son were moving out and did so on May 1,
taking $21,000 of furmshings purchased during the marnage and leaving
Tom with an almost empty house. TR4 37, Exh. NNN. In October, 2021,
Anna filed for divorce.

At the end of a 4-day trial. the Court found that almost evervthing
Tom owned was marital property, totaling $5.95 Milhon. CLExh. A-1. It
did not credit him for the premarital value of s assets. Jd

The Court awarded Anna $2.9 Million, including $1.75 Million of
Tom's tanm. half of the Palm Desert conde, and $15,000 in attormey fees.
FF#43-531, 76. Compare Exh. 14 with FF#98-99: CLExh. A-1;, CL#33;
Judgment and Decree of Divorce.

STANDARD OF REVIEW
The Circuit Court’s decision to classify property as marital or

nonmarital is reviewed abuse of discretion. Field v. Field, 220 5.1, 415, 949

MN.W.2d 221, 224, Abuse of discretion is “'a fundamental error of judgment,



a chowee outside the range of permissible choices, a decision, which on full
consideration, 15 arbitrary and unreasonable.”™ [d. (gquotation omiited),

“South Dakota in general terms, [1]s an “all property state,”” meaning
property of both parties 1s subject to equitable division. [d %16, In making
an equitable division, “the court shall have regard for equaty and the
circiinstances of the parties.”™ Id. (quoting S D.C. L. § 25-4-44).
“Equitable™ does not mean “equal.” [d.

“Gifted or inherited property 15 not automatically deemed separate and
1pso tacto excluded from consideration in the overall division.™ Field, 220
S 917, 949 N W . 2d at 224-25 (quotation omitted). Whether gifted or
mhernted property 15 separate or mantal depends on evidence of ~"the orgin
and treatment of . _ . [the] property and direct and indirect contributions of
each party to the accumulation and maintenance of the property.™ [d,
{quoting Halbersma, 2009 S, 98, 712, 775 N.W.2d at 21 5)

The Cireuit Court must elassify property as marital or nonmarital

based on the seven factors stated m Cook v. Cook: (1) the duration of the
marniage; (2) the value of the property owned by the parties: (3) the ages of
the parlies; (4) the health of the parties; (3) the competency of the parties to
earn a living: (6} the contribution of each party to the accumulation of the

property: and (7) the income-producing capacity of the parties” assets.

11



Cook, 2022 81D, 74, 428, 983 N.W.2d 180, 190, Property 15 set aside as
nonmarital when a spouse “has made ne or de mimmus contributions to the
acquisition or maintenance of an item of property and has no need for
support.’” Id. Y18 (quotation omitted).

After application of the above standards and principles, the Supreme
Court should hold that the Trial Court elearly erred. abused its diseretion and
erred as a matter of law and reverse 1its monev judgment.

ARGUMENT
ISSUE NO. 1

The Trial Court Abused [is Discretion and Clearly Erred when [t

Ruled Tom Violated the Temporary Restraining Order by

Purchasing a Condominium and Donating to the U.S.D. School of

Law with Stipulated Nonmarital Funds.

On August 17, 2022, Anna moved for an Order stating Tom violated
the pretrial Temporary Restraiming Order (TRO) by (1) selling his Sioux
River Ethanol and half of his LACP Ethanol investments in May, 2022, and
purchasmng $20.000 in bonds with the proceeds: and (2) by using Stipulated
nonmarital funds to purchase a condominium and donate $350,000 to the
11.5.D. Law School.

Tom's supplemental discoverv response disclosed the reduction in his

LACP shares and sale of Sioux River (a/k/a/ Poet) ethanol. Exh. 75 at 3.

Anna’s motion shocked Tom because it was contrary fo their pre-marnage



understanding about their separate property.
The law regarding premantal assets 15 well-settled;

Other than the duty of support, a spouse does not have any vested

rights in the property of his or her mate during the course of their

marriage. See SDCL 25-2-24; SDCL 253-7-1. Thus, spouses are

entitled to maintain separate properiv and do with it as they see fit,
Halbersma. 2009 510, 98_98. 775 M. W.2d at 214-15 (emphasis added).
S.D.CL. § 25-2-4 permits parties to maintain and transact their separate
assets during marnage, and § 25-2-7 states:

Fach spouse shall have and retain after marviage all the civil and

properiy rights of a single person. Each may buy and sell, receive and

cormvey, or dispose of - . . anv real or personal properiv belomging 1o

fimt ow her ar in which he or she may have an inferest, without joining

the name of the spouse except for the homestead.
5ID.C.L. § 25-2-7 (emphasis added).

Tom submitied a Briel, Declaration and exhibits. He cited the parties
practice of maintaining their separate property, and showing his ethanol
invesiments were nonmarital property, TRO Decl. 192, 10-32. He also
traced his condominium purchase and Law School donation to the 3432624
stipulated nonmarital home sale monies, 1d. 199, 33-39. Exh. C (identical to
Trial Exh. 14). He submitted Anna’s supplemental interrogatory Answer,
two weeks after executing the Stipulation, that she was only entitled to home

sale proceeds following deduction the $432,624 stipulated nonmarital

amount. TRO Decl. 99, Exh. D,

[
La



Anna did not present any evidence. Anna’s attorney adnutted at the
hearing that the stipulated $432.624 funds were nonmarital:

Funds, we agreed toa number [si¢]. There s funds that we agree that

are nommarital, prior to the mamage. And also, the growth of the

value of the home pursuant to South Dakota case law, which was

agreed to be held in defendant’s trust account — defendant’s attorney s

trust account. . . "

TRO Hrg. 8 (emphasis added). Tom’s condominium purchase and donation.
traced to lus Stupulated nommantal funds. should have also been nommarital.
The Court acknowledged that the Stipulation decided the issue

regarding the premarital value of Tom's home: “There’s already been
agreement regardmg the home.” 1d. 51. Howewver, 1t intermupted Tom and
prevented him from proving his condomimum and Law School donation
came from the Stipulated funds. It stated, “a $50,000 gift, T don’t know
where that came from.” although Tom's submissions showed it came from
stipulated nonmarital funds. Id. 23; TRO.Decl 999, 33-3%; Exhs. C, D,
Thus, the parties” Stpulation, Anna’s attorney s admission, and
T'om’s proof that the condomimum and donation came from Stipulated
proceeds should have allowed the Court to rule that the condominium and
donation were made with nonmantal funds. Anmna’s admission about the

Stipulation could also be construed as consent under S D.CL. § 25-4-

33101,

=
B&Y



Monetheless, the Court ruled that Tom vielated the TRO by selling his
ethanol mvestments and purchasmg bonds, and also by purchasimg the
condomimium and donating to the Law School. Tts vague Order contaimed
ne Findings,

Tom never transacted anvtlung else following the TRO hearmg. One
tme he requested to Anna and the Court that he be allowed to purchase an
investment, which was demed. See Court Record, “Copy of Email(s)”
(11/15/2022), APPX. 1.

Two months after the Court’s rubng and two years before tnal, the
Supreme Cowrt held that “SDCL 25-4-33. 1 [TRO statute| restrains a party
trom dissipating marital assets.” Cook v, Cook, 2022 5.D. 74, 126; 983
N.W.2d |80, 190 (citation omitted ) { emphasis in onginal). It was not meant
to affect nonmarital assets, and appears to allows a party to use funds that
both parties agree are nommarital

The Tral Court’s ruling regarding Tom’s condominium purchase and
donation was clear error and an abuse of discretion.

ISSUE No. 2

The Trial Court Abused Its Discretion, Clearly Erred, and Erred

as a Matter of Law When It Found Tom Violated the June 14,

2022 Stipulation, then Unilaterally Reduced Tom’s Nonmarital

Home Sale Proceeds from $432,624 to 589,364,

At trial, Anna testified that $432.624 of the Stipulation monies were



Tom’™s nonmarital property "t which he would have access.”™ TR 178,
Exh. 14, She never testified he was prohibited from using the proceeds. She
testified the remaiming $371,653 in attorney-client trust was, however,
restricted from use until trial. [d,

Two months after the Stipulation was executed. Anna submtied a
supplemental Interrogatory Answer confrming that she was only entitled to
a portion of the $371.633 held in trust, while $432 624 was Tom’s
premarital proceeds. Exh. 89 (PL Supp.Irog. Ans. No. 31 (net 33) (Aug. 10,
2022y Amna confirmed her discovery Answer at trial. TR2 52-53.

At the TRO Motion Hearing. Anna’s attorney admitted the Stipulation
provided Tom with 3432 624 nommarital home sale proceeds, which the
Court acknowledged. It stated, “There’s already been agreement and
stipulation on the record regarding the home assets,” TRO Hrg. 51.

Alter Anna’s testimony, and while Tom was testifving about
purchasmg his condominium with the Stipulated proceeds, the Court
interrupted him:

THE COURT: Wait a second, We need to push pause a second. Hold on
one moment. How do you want to address this, Ms. Rosenbaum? Because [
believe this testimory is in direct violation of a couwrt order. So, 1 wanted to
at least push pause. The sale proceeds from the Elderberry home were not io
be spent. Thev were 10 be kept in different accounts. . . . [ believe the last

two paragraphs of that [ Stipulation)] indicate where the proceeds can go, but
they have to stay during the pendency of the divorce.



TR3 167. However, the TRO Order and hearing transenpt stated nothing
about requiring Tom to Keep the $432.624 in his personal account
untouched, like the funds in attomey-chent trust.

Tom continued to testifv that the Stipulation’s nonmarital set-aside
allowed him to deposit the funds o his personal account and access them
because they were not m dispute. TR3 169, Thus, the parties
unambiguously agreed on the Supulation’s meanmg. TR1 178 (Anna
testimony ). The Court interrupted again, stating its imterpretation was
correct and the parties were wrong, TE3 170,

Tom and Anna’s testimony made sense: “Otherwise all the money
would be put in one account and not be separated.” TR3 169 TR3 171, TR1
178 Tom’s condominium purchase and donation were traced directly to the
Stipulation’s nonmarital home sale proceeds. Exhs. L, HHH: Expert Exh. D,
TR3 22-24, A party’s use of “direct tracing” of property through “any
number of transactions in order to reach the final proceeds or result™ 15

permissible under South Dakota law. Charlson v, Charlson. 2017 8.0 11,

9 . 892 N.W.2d 903, 905.
Despite the parties” 1dentical testmony, and tracmg, the Courl sua
sponte deconstructed the Stipulation in its post-trial Findings. [t denied the

Stipulation allowed Tom to put $432.624 in his separate account to use in



any way. FFH#BS. It found the Supulation regquired Tom 1o hold and treat his
nonmarital proceeds identically to the $371,653 balance in attorney-client
trust, “until an agreement 15 reached between the parties or by Order of the
Court,” even though there was no similar restriction on the $432,624
amount. [d. See Exh. 14, §7 (same as Exh. Ey. TR1 178, TR3 167-72.

The Court found Tom violated the Stipulation by accessing and
spending ks nommarital funds, and “[hjis actions dissipated mantal
property.” FF##88-91. It claimed, it is unclear where the remaining
163,624 15 located,” even though the evidence showed the funds were in
Tom's bank account, and Anna never complamned about the remaining
proceeds. TR1 13, Exhs. L., HHH.

The Court even rejected the Stipulation’s amonnt of nonmarital home
sale proceeds, even though it stated that the parties settled the issue at the
TRO Hearing. TRO Hrg. 51. Besides Anna’s attorney s hearing admission,
the Stipulation cited “$432.624" no less than three times, along with a
rehable basis: the Lincoln County Department of Equalization. Exh. 14 at
1,2 §7. The Court also rejected the parties’ testimony.

In its deconstruction, the Court tound that Stipulation §6, “a certam
portion’ of the proceeds constitutes “non-marital and separate property of

the Defendant,” meant that the amount was undetermined. The Court



disregarded the very next section, however which unequivocally identified
the “certain portion™ was $432,624, based on the 2008 Lincoln County
Department of Equalization assessed value. Exh. 14, §7.

The Court remarkably stated, “Equity requires the Court to follow the
parties” Stupulation that recogmizes some portion of the home 15 non-
marital ™ FF#97. Emploving an extraordmary methodology, 1t stated. “Tom
wias n the Elderberry home himself for two of the past 18 vears | 2006-
2024], from 2006-2008." FF#98. However, Tom sold the home n 2022.
Exh. 14, This error pales next to the Court’s exclusion of Tom’s 14-vear
ownership from when he built the home in 1992 until his divorce m 2006,
TR2 201.

It then divided the $804,277 net home sale proceeds by 18 years from
2006-2024 (including two premarital vears plus two vears after the home
was sold), and concluded the home’s premarital value was $9.364, or
$44 682 per vear for the 2 vears Tom was single between marriages. 1d. lis
methodology slashed Tom™s Stipulated nonmantal proceeds by $343, 260,

The Court justified 1ts revision as follows:

“This 15 a reasonable amount based on the length of the mamage,

appreciation of the property during the marriage, and the parties’

Joint contributions fo the maintenance and success of the home.”

FF#99 (emphasis added). In other words, the Court reduced Tom's



stipulated $432.624 premarital proceeds to $89.364, o inerease the amount
“durng the mamage,” which increased Amma’s share. Id

Even though Tom proved the remaming $371.633 held in trust
consisted of (1) his improvements paid trom nonmarital monies during the
marriage, totaling $281 050, (2 Anna’s separately paid improvements of
$19.700, and (3} appreciation of $71.176. none of which Anna disputed, the
Court ignored Tom’s evidence. Exh E at 11. It found the home’s $802.277
net proceeds, minus the new $89, 364 nonmarital amount, or $714.913, was
all marital property. FF#100. It then awarded Anna half, or $357 456,
CtExh. A-1, Line 51.

The Court’s $40.666 “award” to Tom mcluded 326,469 of another
client’s trust monies, even though Tom testified that the 826,469 belonged 1o
another elient. TR4 55, TR1 178; CLExh. A-1, Line 51,

While property divisions need not conform to a “rigid formula that
must be followed . . . or require perfection that would approach
mathematical certanty.” the Court’s sua sponfe actions caused an
inequatable result: It ncreased Anna’s marital share and redueed Tom's.
**An abuse of discretion occurs when discretion 1s exercised (o an end or
purpose not justified by, and clearly against, reason and evidence.”™ Goeden

v. Goeden 2024 8D 51 432 (quoting Cook, 2022 S.D. 74, 19, 983 N.W.2d



181}, 188},

The Court’s methodology and rationale are jarring. [t discarded a
perfectly reasonable, objective, and agreed upon Department of Equalization
valuation of $432,624. TR3 32. Its substitute methodology excluded 14
vears of Tom's premarital ownershap { 19922006, erroncously added 4
vears to the length of the parties” occupancy . then for no percemvably
legiimate analysis caleulated 544 682 per vear for when Tom was smgle
between marmages. FFA98. Its methodology and result have no conceivable
validity.

It 15 doubtful the Court had the authority to unilaterally reduce the
amount of Tom™s nommarital home sale proceeds. “Contractual stipulations
in divoree proceedings are governed by the law of contracts].]” Enckson v,
Enickson. 2023 8.1D. 70, 928 (citations omitted), To determine a proper
interpretation, “the court musi seek to ascertain and give effect to the
mntentions of the parties, and 1t 13 clear error and an abuse of discretion to

refuse to do so0.” Divich v. Dnnch, 2002 8.1, 24 910, 640 N.W .2d 758, 761

(emphasis in original).
Parole evidence 1s admissible and necessary “to explain the

instrument.” Lamore Restaurant Group. LLC v. Akers. 2008 5.1D. 32, 930,

748 N.W.2d 756, 764 (emphasis in original). Here, the Court rejected the



parties” testimony, Anna’s first attormey s pretrial hearmg admission, and its
own remarks at the same hearing.

Likewise, 1t failed to “give a reasomable and effective meaning to all
[the Stipulation’s| terms].]": The Preamble and §§ 6 & 7, read together,
clearly show the nonmanital amount was $432 624, Charlson, 2017 5.1, 11
4 .B92N.W.2dat911.

The Court’s relianee on §8 to support its reduction was contrary 1o the
parties’ testimony and pretrial admissions. While §8 allowed a party to
argue for a different amount in the event of newly discovered information,
neither party arened for or proposed a different amotnt.

Further, the absence of a restnction on the nommantal amount, and
presence of a restriction on the attomey-client trust’s 3371,633, 15 clear
inference that the parties did not intend for Tom™s nonmantal proceeds to be
restricted,

ISSUE No. 3
The Trial Court Abused Lts Discretion by Denying Appellant’s

Maotion to Reopen the Record to Help Resolve any Ambiguities in
the Stipulation.

Upon reading the Court’s Fimdings, Tom moved to Reopen the
Record. Motion to Reopen Record (1/18/23). He produced an email from

Anna’s attormey and her amended draft, which resulted in the final



Stipulation. Del Resp AT, Motion to Reopen Record, 1919-22, Exhs. D, E.
Attomney s email states:

In order to trv to reach a compromise and allow Tom aceess 1o funds,

my client 12 only agreeable to releasing $432 624 .00 (assessed value

i 2008, Then the remaining finds can be held in escrow until an

agreement 15 reached or Order of the Court. She will not go above

this amount at this time.

Alternatively, if Tom 15 not agreeahle to this amount, then my client

suggests the entivety of the funds be held wnil an Agreement is

reached av by Order of the Court,
Exhs. D) {email) {emphasis added), E {(amended Stipulation). “Access™ is
defined as “freedom or ability to obtam or make use of something.”
Menam-Webster Dictionary Online Dictionary (2025).

The parties signed Plamntift™s revised Stipulation, which comprises
I'mal Extabit 14. Thus, Plammtff herself proposed that $432 624 be set aside
as Tom"s nonmarital home sale proceeds, to be “released” to him to “access™
or use as he wished,

“The decision to reopen a case after the parties have rested is a matter
within the sound discretion of the Tnal Court.” Emdres v. Endres, 332
N.W.2d 65, 72 (8.2, 1995) (citation omitted). Its discretion “*is fo he
liherally exercised in behall of allowing the whole case 1o be presented, for

the best advancement of the ends of fustice.”” [d. (citation omitted )

(emphasis added)



The additional information clarfied any ambiguity about whether
Tom was requred to hold has nonmarital home sale funds, untouched, or
whether they were “released” to him, 1o “access™ as he wished.

Def Resp Aff., Motion to Reopen, Exh. [ It also directly contradicted the
Court's interpretation.

The Court denied the Motion to Reopen.  Order Deny mg Motion to
Reopen (1/30025). The Court’s demal was clear error and an abuse of
discretion.

Sua ¢ Reformation

Finally, the Court’s umilateral reformation of the parties” Stipulation
15 hikelv unlawful. Contract reformation is a “remedy in equity by means of
which a written instrument 15 made or construed to express or conform to the
real mtention of the parties. when some error or mistake has been
committed,” Sprang v Altman, 2009 5.1, 49,99, 768 N.W.2d 507, 509
{citation omatted).

Although the Stipulation contained ambiguities, the parties” parole
testimony clarified their mtent, as did their representations at the TRO
Hearing. Neither party requested that the Stupulation be reformed. Yet the
Court, without motion, reformed the parties” Stipulation despite the parties’

very clear testimony and pretnal admissions, acknowledged by the Court,



that $432,624 was the true value of Tom’s nonmarital home sale proceeds.
TRO Hrg. 51.

The Court clearly erred, ana abused its discretion, and error of law by
assuming the power to unilaterally reform the Stipulation.

Law School Donation and Condominium Purchase

Tom's donation and condominivum purchase were traced direetly to
his $432.624 nonmarital funds. Expert Exh. D, TR3 23-24: Exh. L. The
Court’s unilateral Stipulation reduction, however, pulled them both mto the
marital estate. FF#139.

The Tnal Court acknowledged that Tom used part of the $432.624 to
purchase the Chicago condommum and to make the law school donation.
FF##135, 146. No other funds were used for these purposes. The Trial
Court also found that “ Anna has not been involved in the upkeep or
mamtenance of the [Chicago] condo,” FF#137.

MNonetheless, after applving the reduced $89 324 credit to the
condomimum, 1t awarded Anna half of the remanung $12%.636 condo value
and half of the $30.000 donation. FF#98-100, 142; CtExh. A-1, Lines 6 &
48, Its actions and Findings constitute clear error, abuse of discretion, and

error as a matter of law,



ISSUE NO. 4
The Trial Court Abused Its Discretion, and Made Clear Errors

and Errors as a Matter of Law, Resulting in an Inequitable
Division of Other Property.

L. Palm Desert Condominium

Like the Court’s treatment of the Elderberry home, 1t rejected
undisputed evidence, selected 1ts own inputs, and supplied its own
methodology to fmd Tom®s $550,000 Palm Desert condomimum was 10084
marital property and awarded Anna half. FF#E105, 114-115.

Tom purchased the condominium for $350,124.78. Exh. 7. Mr.
Snvder, 1.1)., CPA traced the monies Tom used for the purchase: (1)
$172,649.33 from his 2018 mhentance, (2) 396,943 86 from s 2018 sale of
Otter Creek Ethanol, (3) $50,000 from his farm mcome, and (43 $30,000
from his PSP, TR3 14-16, Expert Exh, B. None ol Anna’s funds were used
and Anna never testified she contributed toward the purchase. TR3 16,

Finding #114, inexplicably stating “Tom believes he invested roughly
$47.000 1n direct financial contributions,” is off by $303,124.78. Exh. 7.

Tom paid an additional $25.922 71 i mprovements. Exh. I. Even
though Anna removed herseli as purchaser, she contnbuted $7,65(.97

afterward to update the condo.® Exh. J. Tom paid $34.255.84 in

TCE FF#104, falsely claimmg Tom alone signed an escrow agreement



mamtenance, Exh. I-1. Anna did not pay anything for mamtenance. None
of this was disputed.

Due to the Court’s $303,124. 78 understatement of Tom’s “direct
financial equity contributions.” Finding #1 13, stating Anna’s $7.600
contribution was ~16% of the total costs and 1s therefore more than a no or
de mimmus contribution to the condo expenses.” is actually 2%
(76504376000 + T630Y) = 2%

The Court faulted Tom for using four accounts to purchase the Palm
Desert property: “All accounts [ Tom used| for the condo purchase were
used for more than just the Palm Desert condo income and expense{|.”
FFE#108. This findmg 15 1 direct confhiet with the Supreme Couwrt’s approval
of tracing funds to prove that assets are nonmarilal. Charlson, supra.

Tom's inheritance and Otter Creek Ethanol proceeds were deposited
into his separate checking account, which his expert traced directly to his
Palm Desert purchase. Expert Exh. B, TR3 138-39. Tom’s farm account
contained funds enly from farm partnership income. TR3 35-36.

The PSP only recerved monies from its anmual 15% share of farm
mcome. Exh. PPP. Nowne came from “contnbubions™ of mcome earned

during marriage, which would conceivably render the farm account marital.

“which removed Anna’s signature completely. .. .~



TR3 35-36 (Tom’s expert testified none of momies going into PSP were
deducted from emplovment income on the parties” tax returns, the hallmark
of a true contribution), TR2 110 (Anna expert admitting none of momes
going into PSP were deducted from income).

Fiding #110, stating Tom did not “set up a separate account or
business to keep the condo separate from the parties” other linances||” is
false. Tom opened lus Revocable Trust checking account for the Palm
Desert condominium on May 13, 2019, one day after setting up his
Kevocable Trust and a week prior to closing on the condo, for the sole
purpase of accounting for the condominium’s income and expenses. Expert
Exh B; Exh. 1-1.

Findimg #116, stating the parties “agreed” their contnbutions were
equal, is nowhere in the trial transcript and clearly false. Tom’s indirect
contributions were always more than Anna’s, due to his renting and
improving the premises, hirng contractors and handvmen and overseeing
work, paving bills, prepanng taxes, etc. TR4 59

Arnna made three trips to help get the condo up-to-date. TR3 103-04,
165-66, However, she never retumed to the Condo after November, 2020,
while Tom™s indirect contnbutions contmued up to and through the 2024

trial. Exh. I-1 (ecost of Anna’s last trip). No one would expect the parties’

23



indirect contributions to be equal,

Finding #117, stating “both parties contributed mdirectly and dimrectly
o the upkeep and mamtenance of thas property™ 15 false. Tom expended
$34.255 in direct maintenance. Exh. I-1. Anna did not expend any monies
for mamtenance.

In sum, Findings ##101-118 bore no resemblance o the testumony and
exhubats, and meluded caleulations based on waldlv erronecus data. Yet, the
Court found that the fillf 3550 000 vaiue of the condominium was included
in the marital estate. FF#119. Thus, Anna’s $7.650 or 2% direct
contribution generated a $275,(X00 property division award, while the Court
reduced Tom's direct $376, 000 purchase and mnprovements. The Court's
finding 1s clear error and an abuse of discretion.

2. Fifth Avenue, LLC Duplex

The Court awarded Anna the full $146,706 amount of the parties’
duplex proceeds without Findings., CLExh. A-1 at 4. 1t did not even
acknowledge that the parties purchased a duplex. FF#23 fn.2.

Tom contributed twice as much as Anna to purchase the duplex, and
found the loan that retumed their mvestments. TR3 201, Exh. CC at 1. He
set up the LLC which required the parties to split the income and equity 50-

50, and prepared all tax retums. TRE3 202-03, Tom contributed the vast



amount of sweat equity. TR3 200-04, He advanced $42.59%4 1w keep the
mvestment solvent. Exh. CC at 1-4. In 2016 he overpmd Anma for her
$581.93 contnbutions by $1.408.07, which she never repaid. [d. a1 2, 5.
The Court failed to mention any of this, yvet awarded Anna the complete
amouni of the net proceeds. CtExh A-1, Lines 54 ($143 (035), 66 (83671 ),
Exh CCat 2, 4-5.

"*1t 15 well-settled law that 1t 1s the Tral Court's duty to make required
findings of fact, and the failure to do so constitutes reversible error.””
[citations omitted |. "We cannot meanmgfully review the Trial Court
decision without the Trial Court's reasons for ruling the way 1t did." Repp v,
Van Someren, 2015 8.1 53, Y10 |citation omitted).

Twice the Court was made aware that 1t was required (o make
findings, See Defendant’s Objections to the Court’s Findings at 50,
Defendant’s Reply Brief for Motion to Reopen Record at 9 (1/12/25). The
I'rial Court refused.

The Court’s award to Armna of the entire amount of Duplex proceeds 15
clear error and an abuse of diseretion.

3. Intermingling
Findings ##35 and 37, stating Tom"s premarital proceeds and

inheritance are marital because they were “intermingled with other funds in

i



various accounts|],” FF#33, and “with other funds received or expenses
pand, during the mamage,” FF#37, fal to identify a single account of Anna’s
which Tom™s premariial proceeds or mhentance were intermingled with,

Anna never testified that Tom’s money assets intermingled. Anna’s
expert. Mr. Nelson, admitted that every time he testified about Tom"s funds
bemng “commingled.” he referred to transfers among Tont's own accounts.
TR2 122, 1534; Exh. 66 at 6-8.

br. Snvder testified that none of Tom's monies, accounts or assets
were ever commingled with Anna’s. TR3 28-29.

Still, the Court found Tom's $2.74 Million of premarital property and
$450,000 mherntance, were all marital simply because he moved funds
within his own nonmarital accounts. Findings #4335 and 37 are clear error,
an abuse of discretion, and error as a matter of law.

4. Farm Groumnd.

The Tral Court’s findings that Anna contributed to Tom’s farm
“directly and mdirectly.” and awarded her 30% or §1.75 Million tax-free, are
devord of credibility. FF##35, 74, 76,

Tom owned and rented out has farm ground long before knowing
Amna. He performed every task, which took only 2 hours per month or 2

davs per vear, making his asset an almost purely passive investment. Exhs,



II, P at 3, TR2 197, TR3 122-38, TR4 20.

Arma had no farm experience or knowledge, TR2 169; TR3 138-39,
111, 115-16, Rose Pauley, Anna’s cousin and childhood friend who farms
over 3,500 acres near Milbank with her husbhand, testified Anna was not a
“farm girl.” TR2 164, 169, Since Anna was very yvoung, she had no farm
experience. TR2 164, Farm activities did not mterest her. Id.. TR4 111,
TR4 126

Anna testified that she was at the farm “over 20" times, but none
involved farm maintenance. TR1 87-88. Her son testified they only went to
the farm 16 times to light fireworks and walk the dog. TR2 177, Tom
testified Anna visited the fanm onee to seatter his dog’s ashes, and annually
watched fireworks from the township road. TR3 138,

Tom understood crop share and cash rent leases and used them both.
TR3 126, Exh. ITI, Since 2020, he uses a “floating agreement,” a blend of
crop yield, price risk and base cash rent. TR2 216-17. TR3 118,

Every vear mn January Tom met with his tenant to discuss rent. TR3
137. Betorehand, Tom researched what inputs cost, and what cash rent
would bring. See, e.g., Exh. N at 5-6 (2023 lowa State Extension Farm Cost
Estimates and 2024 cash rent survey ).

Finding #635, giving Anna credit for Tom’s 2013 decision to switch



from erop share to cash rent, 15 false, but even if accepted 15 de mininis,
Arna testihed Tom was so “stressed” from crop share renting that she
msisted on having an “intervention.”™ TR1 80-81. Anna testified she
persuaded cousin Rose and her husband to drive to Sioux Falls sofely to
meet with Tom and comvinee him to switch from crop share to cash rent.
TER1 B0, She said she phoned them about Tom™s crop sharing and testified
thev were “shocked™ and “astomshed” to learn Tom sull sharecropped. TRI
)

Hose and her husband were Anna’s financial services clients. TR2
168, Rose testified that she. her husband. and Tom typically talked about
“farm stuft™ “before we started in on financial stuff.” TR2 164 (happened at
4-5 meetings).

They came to Sioux Falls m late 2012 to talk about purchasing
insurance from Anna for estate succession purposes, which was the only
reason they drove 4 hours round-trip. TR2 170, They ultimately bought the
msurance. TR2 170, TR4 79-80.

Rose contradicted Anna’s testumony that she was “shocked”™ and
“astomshed” that Tom “still” cropshared. She testihied, T didn™t know
anything about that crop share thing they [sic] were doing”™ before they

arrived in Sioux Falls to discuss life insurance. TR2 169,



Tom recalled the meeting like Rose. They had their typical “break the
1iee” conversation about “farm stufT™ before the actual meeting started. They
discussed the 2012 drought, farm tilng, and the differences between
sharecropping versus cash rent. TR2 166-67, TR4 80, Rose testified, “we
talked about the cash rent because we made a comment that we would love
to come down there and eash rent that [Tom’'s fanm | from them.” TR2 1649,

Rose could not recall what Anna talked about before the meetung: ~1
would [not] know specifically . .. .7 TR2 167. Then the actual meeting
began, which was a “serious discussion about estate planning” invelving hife
insurance. R4 79-80.

Thus, Rose and her husband’s reason for talking about cash rent had
nothing to do with Tom’s so-called time-consuming and stressful share
cropping. Rose did not continn Anna’s fantastical testimony that (1) she
and her husband were “shocked” and “astonished™ that Tom sharecropped,
and {2} contradicted Amna’s testimony that she and her husband drove 4
hours round-trip solely to convmee Tom to switch from crop share to cash
rent. TR2 167, TR4 RO

After her cousin testified, Anna was given the opportunity to correct
her testimony about the true purpose of the meeting. TR3 42, She denied il

had any other purpose but her “intervention.”™ [d.
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Likewise, Anna claimed she discussed farm prices with the renter
when he came to the office. TR1 84, The renter, who farmed the land for
the past 9 vears, testified he never had conversations with Anna about farm
matters and she never participated in his and Tom’s farm decisions. TR3
110, 116,

Tom testified that Anna never suggested, then or at any time, that he
change from sharecropping to cash rent “to free up some of [lns] time.” TR4
8. Further, switching to cash rent 1s not a miraculous panacea. TR2 165-
66, [t required research and did not eliminate any of the other rental
activities. Exh. [II, TR3 108, 111, 115-16. The so-called ime-saving, if it
even existed, was mumscule to nonexistent considering that domg everything
to manage the farm took less than 2 hours per month, Exh. P at 3.

Thus, Finding #63, stating Amna performed “maintenance and
decisions,” reducing Tom’s “stress” and allowing him to “work less,”
mneluding her so-called “intervention.” was refuted by every witness, even
her own

To justify its Finding that Tom “worked less™ after the faux
mtervention meeting, the Court used Tom’s reported Social Secunity income.
FF#6T (“based on Tom’s earned social secunty income over the past

decade™). Anna herself never made such a claim. Even accepting Anna’s

g



claim that she saved Tom a minor amount of tme when renting - not
[farming - bare farm ground, 11 15 mncredulous to believe that 1t 15 more than a
de mipimus contribution.

Finding #64, stating *“The Group's [Clayton [nvestment Group's|
office equupment and space were oceasionally used for tasks related to the
operation or lease of the farm| |.” s remarkable. Anna never testified Tom
used “the Group’s”™ office space and equipment; she testified he used “the
office and equipment.” TR1 81. The Court added “The Group.” FFH64.

Rather than Tom using “the Group’s™ office space and equipment,
“the Group™” used Tom ‘s equipment and furmishings and Tom used his own
office. TR1 ¥1. Tom’s law practice provided the advisory business with all
of its equipment: phones, compulers, fax machine, router, pnnter/copier,
shredder, secretary station, conference table and chairs. etc. Joint Exiubit D
(2009 Schedule C, Law Income, Form 4562 Depreciation Schedule), APPX,
Q.

Second, Tom and “the Group™ jomtly rented and pand for office space
and separate offices. Exh. RR. From 2010-12, they paid the same for rent
and utihities, Id. From 2012 until 2020, when the business was sold, Tom
paid significantly more for rent and shared expenses. Exh, RR at 4 ($33.0040

more).
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The Court omitted all this evidence, and altered Anma’s testimony 10
mfer that Tom used “the Group’s™ office and equipment, when he actually
wsed has own. See TR1 81, It1s clear error, and an abuse of discretion, for
the Court to alter Anna’s testimony to depict Tom as reliant on Anna for
performing his farm paperwork, when he used his own equpment and office
Space.

Like the Court’s rehiance on Tom™s “social security meome™ when
finding Tom “worked less™ by switching to cash rent, the Court’s rehance on
Anna having a “fulltime job.” and thus paving an indeterminate amount of
the parties” maintenance expenses so Tom could keep his farm income
“somewhat separate,” FF#62, 1s entirely false.

Arma’s financial expert did not testity that Arma earned more income
than Tom, TR2 92-93, In fact, Tom's nonmarital investment income and
distributions were grearer than Anna’s Social Security Income. Compare
Exh. RRR (Tom’s assets provided $850,033, mcluding farm income) with
Exh. 88 (Ama earned $741_164).

While married, Amna only contributed $19.700 toward Tom’™s home
improvements and paid $235,500 for housecleaning. Exhs. F, F-1, Tom’s
farm income (which the Court correctly 1dentified as his) was over

$505000. Exh. MbM, BERE: FFF62. Anna’s minor contributions had no



effect on what Tom did with his farm income.

The Court found that by virtue of filing joint tax retums, Arma was
entitled to an equity mterest in Tom™s farm and every other asset that
provided taxable income.” FF#73. This is erroneous in practice and theory.

The evidence showed Tom always pard the taxes he was responsible
for, and Anna alwavs paid less than she was responsible for due 1o Tom’s
tax pavments, deductions and tax eredits, execept in 2020 when she finally
paid her share. Exh. RRR, TR3 32 (expert testimony), 199-200, TR4 13.°
Filing jomt tax retums actually meant Anna’s tax burden was less, and
clearly not a contribution to the farm.

The Court also 1gnored Mr. Snyder’s testunony, that filing tax returns
never mvolves assets themselves, but only mcome, deductions, and credits;
therefore, filing joint returns cannot change a nonmarital asset into a marital
asset. TR3 33,

Further, a survey of jurisdictions in the nation which considered the

1ssue of whether filing a jomnt tax return grves one party an equty interest in

! The Court used the same rationale for finding Tom’s ethanol investments
were marital. See FFE#H131. 13, infra.

* Initially believing Anna paid more than Tom in 2019, Mr. Nelson admitted

he did not factor Tom's deductions and tax credits that Anna benefitted
trom, which unraveled his opimon. TR2 123, 130-31.

A



the other’s nonmarital property umiformiy rejected the Trial Court's position.
Estate of Hunt v. Hunt, 389 5. W3d 755, 756, 763 (Tenn. Ct. App. 2012)
(“[Wle hold that the filimg of joint Income tax retumns does not create any
property right in the jointly filing spouse as a matter of law.”); In re Estate of
Trecker, 62 Wis 2d 446 215 N.W.2d 450 (215 N.W.2d 1974} (*“The [federal
law providing for the benelit of joint tax filing| . . . did not || create any
property nghts in the jomtly filing spouses. . . . the mere partaking i a
federally created administrative taxation procedure, i.e., joint tax return -
does not result i the creation of substantive property rights.™). Holston v,
Holston, 128 So.3d 726 {Ala. App. 2013 (| The Court of Appeals of
Tennessee recently surveyed the appheable law and determimed that “the
filing of a joint tax return does not, ipso facto, result in transmutation of
separate property into marital.”™) (quoting Estate of Hunt, 389 5 W.3d at
762}, Thus, Finding #73 is clear error, an abuse of discretion, and error as a

matter of law,

Farm Appraisal
The Trial Court’s attempt to give Anna equal credit for the
tarmland’s six-fold increase i appreciation 1s greatly misplaced: “Tom

and Anna each contributed directly and indirectly to the farmland over the

F9



past 16 years, dunng which ume the farmland increased i value by
almost six times.” FE##35-36, 74, Anna’s appraisers, who valued the
land at $3.5 Millien, did not rely on any of Anna s alleged contributions
in determining the farm’s value. Exh. 1.

Arma and the Court want it both ways. The Courl approved the $3.5
Million farm valuation and awarded Anna half, yet the appraisal did not find
Anna contributed to its value or appreciation. Further, of the appraisers”
“five factors.” Tom was entirely responsible for three and Anna was
responsible for none.

First, its location elose to S1oux Falls, i the eity’s southern growth
comidor, and on a hard road leading to Interstale 29, were all Tom’s criteria
for buying it, TR2 197, Second, the farm’s average soil tvpes exisied when
Tom bought the land. TR1 135, Third, the appraisers stated macroeconomic
rends in agriculture and proximity to Siowx Falls entirely caused the land s
appreciation, which are relevant only because Tom bought and owns the
tarm where it ies. TR1 134, 136, TR4 76-77.

While Tom likely spent some farm income on marital things, farm
income 18 not what is in dispute. Only the parties’ contributions to the
accymulation oy appreciation of the property 1s relevant, Conti v, Conti,

2021 8362, 930, The Tnal Court never made this critical distinetion.



Contrarv o Finding #74, stating Anna contributed “directly and
mdirectly™ to the farm’s appreciation “over the past 16 vears™, the parties
separated after 12 vears, Tom owned it for 33 years, Anna made no divect
coriributions, and her indirect contributions were refuted by every other
witness: and which, even if taken at face value. are de mimmus. FF##74. 76,
TR2 169 {cousin Rose testimony), TR3 108.110-11, 115-16 (farm tenant
testuneny ), TR3 122-38. TR4 18, 20 (Tom testimony). And. there was never
any evidence that the land was needed for Anna’s support. Thus, the Trial
Court erred by finding that Tom's farmland was 100% a marital asset
subject to equal division. Cook, 2022 510 74, %29,

In sum, Findings ##63-65, 67, 72-74, are all without credible support.
Amna’s award of $1.75 Million, or hall of the farm’s $3.5 Million value,

FF#76, 15 clear error and an abuse of discretion.

Premarital Value of Farm
The Court abused its discretion and made clear error by not deducting
the farm’s $639.457 premarital value from its Fiding, even though it used
this amowmt when determiming the farm’s value mcreased 6 times, to $3.5

Million. Expert Exh. A-3, support pg. 114 (premarital value).
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Tax Consequences

If the Court’s property division stands, the farm will not remain an
meome-producing property, FFRTS, but will have to be sold to pay for the
Court’s $2.47 Million “equalization.” Even Anna testified if she received a
“sigmificant property cash settlement [sic].” Tom “would have to hiquefy
| sic] assets or transfer assets.” TR1 223

Whale tax consequences are generally not considered when valuing an
asset, “tax 1s ultimately an mmevitable component of every single thing that
happens, and so completely 1gnoring tax considerations can lead us down a
very unequitable conclusion.” TR3 24 (Mr. Snyvder testimony). The Trial
Court acknowledged its duty to take potential tax habibities mto
consideration but did not do so, even though it was aware that Tom would
have to sell assets to satisfy its all-cash judgment to Anna, TR4 178,
CLExh. A-1: Judgment for Divorce.

If Tom hquidated every asset but the farm to raise $2.47 Million, he
would be left with notlung but bare farmland, nowhere to live, and would
fall $287 000 short of the equahzation. CtExh. A-1. Selling the farm is the
only teasible option.

Selling it for 83,5 Million, even if possible, will cause a tax liability of

$1.25 Million, including $809_.000 federal and $442.000 California state
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ineome taxes. 26 U.S.C. §§ I(h 1Dy, 141 1ay 1), (b}, Cal. Rev. Tax Code
§§ 17041, 17043 (2024, TR4 97 (Tom is Cal. resident),

Mr. Snyvder ran a tax hability analysis if the farm sold for Tom’'s 2.7
Million valuation, TE3 19-20; Expert Exh. E. Tom would pay $342, 835
Federal Income Taxes - and $242.000 in Califormia taxes which he did not
consider - for a combined liability of $785.000. While the tax hability 1s
less, Tom would sull owe Anna $762.000, requiring hiquidation of additional
appreciated or retirement assets and more tax habilities.

Under these circumstances, 1t 1s ¢lear error and an abuse of discretion
to not consider Tom's need to sell the farm and the direct tax consequences.
5.D.CL.§ 25-4-44 (“In making such division of the property the court shall
have regard for equity and the circumstances of the parties.”).

The result is truly mequitable, Failure to consider tax consequences in
this case for awarding Anna halt’ of Tom’s highlv appreciated property tax-
free 1s clear error and an abuse of discretion.

5. Ethanol Assets.

It 18 elearly erroneous and an abuse of discretion for the Court to
award Anna half of Tom’s $261,833 ethanol assets. FF#130; Ct.Exh. A-1 al
2. The Finding includes $161.833 ethanol sale proceeds prior to trial, which

the Court ruled violated the TRO but Tom fully accounted for them prior to



trial and at trial,

Tom brought every ethanol asset into the marrage. FF#120; TR2
204; Exh. C. They were the purest of passive mvestments and were never
commingled. TR4 35-42, Anna admitted, and the Court found, that Anna
had nothimg to do with the accumulation or appreciation of Tom’s ethanol
mvestments. FF#123.

Fimdimngs ##131 & 133, statng the nonmanital assets generated meome
that was reported on the parties’ joint tax returns, has no significance. Tom
always paid his own taxes, and from 2008-19 paid Anna’s taxes or provided
deductions and credits that decreased hers. Exh. RRE. Thus, Anna alwavs
pad less for every year but 2020, when she finally pad her own. 1d,

Further, the mere fact of filing jomnt tax retuns, and the theoretical
possibility that Anna meight have had to pay Tom’s tax liabilities (but never
did), has been debunked by every jurisdiction appellant could find that
considered the 1ssue. See No. 4, Farm.

L-Bonds

Tom purchased 520,000 U_S. Treasury [-Bonds with proceeds from
hus LACFP Ethanol sale. FF#R127; Exh. JJ (tracmg [-Bond purchases to
ethanol sale proceeds). The Court listed the I-Bonds as marital property

CiLExh. A-1 at 2, Line 37. Simce Tom's ethanol assets should be nonmarital,
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hus I-Bond purchases with ethanol sale proceeds should also be nonmarital,

Exh. JI.

6. Tom's Prior Support Obligations.

Finding #8, crediting Anna for payving an unsubstantiated amount of

[om’s 2006 divorce obligations, 15 false.

The Court supported its Finding, like others, by focusing solely on

Tom's Socal Security earmings and excluding every other source of Tom™s

ahility to pay. FF#8 fn.1 (Tom’s reported Soc. Sec. income is $11.991).

The Court 1gnored undisputed evidence that during the marriage Tom

had $2. 7 AMillicn of nonmarital cash. securities, investment income and

distributions, meome from asset sales, and nhentance - almost five times the

amount needed to pay huis divorce obligations. He:

(13

(2)

(3)

{4
(5]

(6}

entered the marriage with $642,313 in cash and securities. Expert
Exhs, A, A-1.

recerved $850,033 m distributions and income Trom his farm and
nonmarital investments. Exh. RER, Lines 16, 18-20, 79-83, 140-43,
202-07, 265-69, 321-25, 38]1-85, 448-52, 514-21, 588-90. 647-49,
707-12, 779,

sold $200,000 of gold coms, which he bought in 1986, Exh A A
detail pgs. 125-26.

inherited $449.763. TR3 213, Exh. C-1.
sold his Otter Creek ethanol mvestment for 396,943, Exh. B.. Line 4.

Received stipulated premarital home sale proceeds of $432.624. Exh



14.

Tom’s expert, Mr. Snyder, testified Tom’s assets were more than
sufficrent to pay for everything. Expert Exh. A at 4. By citing Tom"s Social
Security income alone to justify its Finding, the Court clearly erred and
abused 1ts diseretion.

7. 2003 Mercedes.

The Mercedes Finding illuminates the Court’s process. Both parties
testified and the Court found that Tom was gifted a 2003 Mercedes.

FF#144. Before trial, after Anna’s attorney admitted the car was Tom's gift,
and the Court redirected the “gift” aspect to mean nonmarital. TR1 13. See
TR1 186 ( Anna testimony ), TR2 56, TR4 31; Exh. UL

The Court, however, found that the car was mantal property because
Tom did not prove he precluded Anna from using it, even though her use
would cause depreciation, not appreciation, and would actually be a gift of
use, FF#144, Itis elear error and an abuse of discretion for the Court to
require even more evidence than the parties” clear testimony and a pretrial
admission that the velicle was nommarital.

8. Retirement Accounts.

The Court included the full value of the parties’ retirement accounts in

the marital estate. Ct.Exh. A-1 at 2. Lines 37, 39-40; 3, Lines 37-38. It did



not deduct for premarital values, FF#147,

Tom had three retirement accounts before mamage. Mr. Snyder
vitlued them before marriage as follows:

SEP [RA: worth 318,831 (Expert Exh. A-2),

Roth IRA: worth $12.552 (Expert Exh. A-3).

Profit Share Plan (PSP worth 3263 082 (Expert Exhs. A, Lines 4-5,

A-4 — A-5).
They total $5394 465 Tom's PSP oniginated i /9256 when he was a trader at
the Chicago Board of Options. Exh. 66, PL7474.

At trial, Tom’s retirement accounts were valued at $855.007.
Jt. Prop Spr. at 3, Lines 38, 40-4]1. Subtracting premarital values, Tom's
retirement accounts appreciated by $260,542

Anna’s combined premarital retirement accounts totaled $37,634. At
trial, they totaled $311,268. Ct.Exh A-1 at 3, Lines 57-38. They
appreciated by $253.634.

The parties” appreciations were almost equal. but Tom’s premarital
accounts were worth $5336.831 more than Anna’s.

Without hindings, the Court included the parties™ premantal retirement
account values in the manital estate. Without premarital deductions, the

Court awarded Anna 3271869 of Tom’'s retirement accounts” value.



The Court’s failure to give the parties eredit for their premarital

retirement aceount valoes 1s ¢lear error and an abuse of discretion,
9. Conclusion of Law #20.

The Court’s Conclusion of Law #20, that Tom’s premarital asset list is
a substitute for a prenuphal agreement, 15 erroneous. Tom rehed on Anna’s
premarital declaration as a successful finaneial advisor that she “did not
want s money,” along with therr agreement that Anna would pay for her
#nd her son’s expenses while Tom paid for everything else.

Anna’s declaration to not seek Tom's assets, and premarriage
understanding on expenses, take this case out of the prenuphal substriute
analysis m Liebel v. Liebel, 2024 S 34, 9 N.W . 3d 505. Tom
detrimentally relied on Anna’s promise, which was clearly foreseeable to
Anna, Tom's reliance was justifiable. Anna reneged when she moved that

Tom violated the pretrial TRO. Jed Spectrum Ine. v, Stoakes, 2025 8.D. 31,

147. Zwart v, Penming. 2018 8D 40,9 _, 912 N.W.2d 833 (8.D, 2018).
Based on Anna’s promises and the parties” agreement on expenses,

and Tom’s detrimental rehance. 1t 15 clear error and an abuse of discretion to

conclude Tom used his premarital asset list as a premantal agreement

substitute.



10, Similar Caselaw.

A survey of precedents shows the Court clearly erred, abused 1ts
diseretion, and erred as a matter of law when 1t classified $5.95 Million of
Tom’s nonmarital assets as marital and awarded Amna more than half,
Following 15 an analysis of the relevant caselaw employing the seven factors
for property division. Cook, 2022 8.1 74 9429 983 N.W 2d at 190,

In Endres v. Endres. the parties were marmed for 32 vears, started
with few assets, and had two children. Endres. 532 N.W.2d 65, 67 (S.ID,
1995). Robert worked full-time. [d. Joan worked full-time for 13 years,
then part-time after their children were bom. primarily as a homemaker. [d.
She also worked for the parties” businesses for no salary. [d At the time of
divorce, they owned property in excess of $5.3 Million. Jd,

The Endres Court affirmed a 30/50 division of the marital estate on
the grounds that “both parties contributed equally to the accumulation of the
marital estate.™ Id. at 71.

Here. the parties’ circumstances are diametrically opposite, but the
Court awarded Anna even more assets than in Endres. Tom entered the
marriage with premantal assets of $2.73 Million. The parlies were together
about 12% vears, had no children together, and Anna is a college graduate

who worked full-time as a financial advisor.
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Anna made no sacnifices during the marriage like Mrs. Endres. She
amassed $1.04 Million and kept it all to spend as she wished. Compared to
Endres, the Trial Court’s 50/50 division of assets 1s a clear abuse of
discretion.

In Smetana v. Smetana. the parties were marned twenty-five years.
Smetana. 2007 8.1 5,96, 726 N.W.2d 887, 8Y] (challenged on prenuptial
agreement grounds following enactment of UPAA). Robert owned farm
land in North Dakota which he rented out 9 years before marriage. He
purchased land in South Dakota before and dunng the marriage, which he
and Joyee worked. [d §93-4, 726 N.W.2d at 889. Joyce disked. combined,
and did bookkeeping. 1d. 92, 726 N.W 2d at 88%. Jovee also worked outside
the home and did the gardeming, cleaning, cooking and laundrv. [d.

The Court included most of the South Dakota land the parties worked
on together in the marital estate, Id. 93-4, 726 N.W.2d at 889-90,
However, Robert’s farmland in North Dakota, which he rented out nine
vears before and duning the marrage, was ruled nonmantal. Id. 93, 726
MN.W . 2d at 290,

Here, Tom owned and rented his farm nineteen vears before the
parties married. Like Smetana. Tom's farm should have been considered

100% nonmarital. Yet, the Cowrt awarded Anna half and gave Tom no



credit for its premarital value.

In Weber v. Weber, the parties were mamed only four vears and were
57 and 35 vears old. Weber, 2023 S.D. 64, 971, 12, 999 N.W.24 230, 232-
33. Neither were working but both were in good health. [d. Donita
inhertted two quarters of land from her father, put them m her own name.
and kept them separate tor the duration of the marriage. [d 97, 999 N W 2d
at 233

She owned additional farm ground and added Ivan to the ttles, and
both parties worked the land before selling 1t. [d, 91, 999 N.W.2d at 232.
Donna mewrred $200,00 capital gains tax liability upon sale of the jomtly
ttled land. [d. Y8; 999 N.W.2d at 233-34.

The Cireuit Court found that Donita’s inherited land, which she kept
separate, was nonmarital property, Id, 913, 999 N, W.2d at 234. It found
that the famm ground both parties worked and which Donita jointly deeded to
lvan was marital property. but awarded Donita the great majority of it. [d.
Y13, 999 N.W.2d at 234 It found Ivan’s contributions were minunal, and
market appreciation was the most sigrificant factor in the farms” increased
valoe. Id. 719, 999 N.W.2d at 235.

The Supreme Couwrt upheld the Circuit Court. [t held that Donita was

entitled to a “significantly greater share” because she acquired most of the



marital property, and Ivan’s contributions were overstated and relatively
minor. 1d, T19-20, 999 N.W.2d at 235,

Following Weber, the Circuit Court should have found Tom’™s farm
was nonmarital property. Anna did not participate in acquiring it, market
appreciation was the only reason 1ts value mereased, and Amna’s testumony
about her involvement was refuted by every witness, and even it accepted 1s
the epitome of an overstated and de mrnmmus contribution.  Yet the Court
awarded her half, or $1.75 Million, while Tom will pay a $1.25 Million tax
bill for having to sell it.

In Liebel v. Liebel, the Supreme Court considered 5.D.C L. §§ 25-2-4

and 25-2-7. Laebel. 2024 8.1D. 34, 9931-32. It stated. “These statutes
provide that a marmage generally does not create a property mterest in
separatelv owned property. This is true even in the absence of a premarital
agreement.” Id Y32,

The Liebel Court held that even though the parties considered their

home to be a mantal asset and held 1t in joint title, Gary was entitled to 75%
of its value due the parties being marmed enly feelve vears, he was ten years
older and almost retired, the home was not an income producing assel, and
“JGary] has made far greater contributions to the property than did [Julie],”

including purchasing the lot, malking all mortgage payments. and paving off



the mortgage with premarital funds. [d, 9940-43. The Court found that Julie
kept a separate bank account for her wages, paid a few utility bills, and made
indirect contributions to the home by gardemimg, [d, 943

Like Liebel, the parties’ marriage lasted about 12 Y2 vears before
separation. Tom 15 five years older and retired; Anma 1s still working: Tom
bought the lot and bult the home 16 vears before marmage, and directly
contributed $714,000 from nonmanital funds. Exhs. 14 ($432.624 Stipulated
premarital value), E (5281030 improvements from nommarital funds). Anna
contributed $19.700. Exh. F.

Like Mrs. Liebel. Anna kept her bank account separate, which only
she controlled. She paid $25.500 for housecleamng, shared indirect grocery
shopping and laundry duties with Tom and planted a small amount of
owers annually, while Tom paid all upkeep and maintenance expenses
totaling $267.000 from nonmarital funds, and performed or paid for all tasks
necessary to maintain the 1-acre lot. Exhs. 14, E-1. F-1. Yet, Anna was
awarded almost $357_000, or 44%, of the home’s $804.277 sale proceeds.
Compared Liebel. the Court’s award to Anna s clear error and an abuse of
discretion.

In sum. when viewing the evidence through caselaw mvolving similar

faets, the Court clearly erred. abused its discretion, and erred as a matter of



law by awarding Anna more than half of Tom’s assets.
ISSUE No. §

The Trial Court Clearly Erred and Abused Its Discretion When It
Found Appellee Was in Need of Support.

The Court’s finding that Anna is entitled to support is clear error and
an abuse of discretion.

Anna’s first attormey admitted at the pretnal Motions Hearing: 1
have no issue telling the Court that we're not pursuing any other grounds
[for divorce] besides imeconcilable differences. . . . And secondarnily, we've
also stated in the discovery, we're not pursuing alimony . . .. TROHrg. 4,
G.

On the first day of tnal, Anna’s attormey confirmed there was no need
to address fault. TR1 34-25. At trial, Anna testified the enly ground for
divorce was reconcilable differences. TR 37. Then, she began to testify
about her need for support, TR 223-24. Tom's counsel chjected to
relevance on the grounds that Plaintiff warved her nght to alimony. Id. 224
The Court overruled but gave a standing olyection, [d.

In Weber v, Weber, Ivan asserted a claim for support in his pleadings.
Weber, 2023 5.D. 64, Y16, 999 N.W.2d 230, 236. Before trial, “Ivan’s
attorney affirmatively relinquished any 15sue except the division of property

by stating, “the parties are agreemg to irreconcilable differences for the



grounds of divoree, so then 1 believe the only 1ssue here is going (o be
property division.”” [d. Like Weber, Anna agreed to irreconcilable
differences, waived her right to support, and the only issue was property
division.

The Tnal Court had no authonty to consider Anna’s need for support
because she warved it vet found Anna was entitled o support. [t only
considered Anna’s $19.00/Mr. entry-level wages from her new medical
technician career. FF##H23-26.

Anna voluntarily left the investment business in 2021. Asan
investment advisor, her income steadily increased every yvear and exceeded
six figures. Exh. 55, In 2020, Anna sold the advisory business for $310,000
and continues to receive the proceeds monthly. Exh. 56, The Court did not
consider these monthly pavments.

Switching careers and downsizing her lifestvle after the parties
separated were Anna’s personal choices. Tom should not be required to
support Anna’s previous spendmg habits, which were pmd from her own
monies by agreement, when she voluntarily decided to enter a different
protession with sigmbicantly less meome.

Further, the Trial Court was required to consider the value of Anna’s

nonmarital assets when determining her need for support. Billion v. Billion,
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1996 8.1, 101, 937, 553 NW.2d 226, The Court omitted consideration of
all Anna’s assets, FF##23-26 (considered income only).

Arma provided no exlubits supporting her monthly expenses, and
admitted to including her adult son’s extensive expenses, including college
tnbion. TR2 36-37. Anna’s “trial by ambush,” with no documentation to
support any of her claimed expenses, should not have been allowed.

In swm. Anna waived her nght to recerve support at the Oet. 4, 2022
pretrial hearing. and before and during trial. Her tral testimony, unverified
and unreliable, should not have been allowed. The Court’s thin and
incomplete basis for finding Anna needed support 1s clear error and an abuse
of discretion.

ISSUE No. 6

The Trial Court Abused Iis Discretion by Awarding
Appellee S15,000.00 in Attorney Fees,

Alftorney fees are awarded under S13C L. § 15-17-381f appropnate

and in the interests of justice. Green v, Green. 2019 5.1, 5.9 13, 922
MW, 2d 283 at 28R,

It was clear error, and an abuse of discretion, for the Court to award
Anna $15,000 i attorney fees, based on the jumbled state of documents
Anna’s first attormey provided her expert, and the Court’s pre-trial ruling

that Tom vielated the TRO. FF#H149-56, CLE#29-33,



Mr. Nelson testified he never communicated with Tom, TR2 128, He
received all s information, much of 1t incomplete and requimng repeated
requests, from Anna’s first attomey. TR2 89-90, 97, 113, 122, 128, 135,
153, 1538, Tom had no say or control over the condition or completeness of
the documents she provided Mr. Nelson.

Anna’s Motion for Violation of the TRO, and tnal tesumony all
proved, which the Court found. that she never contributed to Tom™s ethanol
imvestments or their appreciation and are truly nonmarital assets.

Tom's condomimum purchase and Law School donation were from
stipulated nonmarital funds. Anna’s attornev admitted to the Stipulation’s
nonmantal status at the hearing, and the Court acknowledged 1t. TRO Hrp.
8, 50-51; Exh. 14 (Stipulation). Anna’s waiver of alimony at the heanng
reduced the trial issue to the division of property and whether it was marital
or nonmarital, Anna’s attomey”s admission that the Stipulation gave Tom
$432.624 nonmarital home sale proceeds took that amount off the table, and
gave Tom permussion to spend the proceeds on the condominium and
donationt. The Court’s Order to the contrary was error.

Adter accepting the benefit of an agreement, a party “cannot avoid its
obligation or effect by taking a position mconsistent therewith.” Schutterle

v. Schutterle. 260 N. W .2d 341, 350 (8.D, 1977) (quotation omitted). “South




Dakota Codified Law Sec, 53-3-5 “denies the right 1o assume inconsistent
positions and 15 based on the prineiple of electon and ratification .. ™™ [d,
The divorce

Stipulation 15 a contract and within the caveat of Schutterle. Lrickson,
SHpra.

After admitting that Tom’s $432.624 was nonmarital, and knowmg
Tom bought the condomimuum and donated with 1t Anna’s attormey
submitted an Order to the Court stating Tom violated the TRO by
purchasmg the condo and donating te the Law School. The Court signed
Anmna’s Order. Anna took an inconsistent position with the Stipulation and
her attorney s admission, to Tom’s detriment.

The Court also ignored the resources it took Tom to compel Anna to
produce discovery documents related to her “extreme mental cruelty” and
support claims, which she resisted all the way up to the hearing then
dropped. TRO Hrpg. 6. 29, Further, Anna’s claum at trial that all Tom’s
property was marital caused sigmificant Court errors.

The Court’s findings reparding the extensive finaneial discovery and
complex analyses apply equally or more to Tom than Anna, Anna served
Tom with over 100 Interrogatories and 80 Production of Documents

Fequests, which required him to supplement 16 times, totaling over 17,000

I
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pages. APPX.QQ. Tom’s eivil procedure duty to provide Anna with
answers and docurnents she requested cannot be groumds for awarding
altorney fees.
The Court’s attornev fee award was clear error and an abuse of
discretion.
CONCLUSION
Appellant prays that the Supreme Court reverses the Tnal Court and
Holds as tollows:
The Trial Court’s Finding that Anna is entitled to support 1s reversed,
based on Anna’s waiver and/or lack of sufficient facts to support its
Finding.
Tom's farm 15 a nommanital asset.

Tom s ethanol mvestments are nonmarital assets.

Tom's I-Bonds, purchased from nonmarital ethanol sale proceeds, are
nonmantal assets.

Tom's Palm Desert Condommnium 15 a nonmarital asset, with Appellant
entitled to $10,932 for the value of her contributions plus percentage of

appreciation.

The Tral Court’s Finding that the nonmarital value of Tom"s home sale
proceeds of $89_364 is reversed, and the parties’ stipulated value of
$432,624 15 remstated.

Of the $371.633 home sale proceeds in trust, Tom 15 entitled to $330,064
and Appellee $21,589 based on their contributions and share of
appreciation.



®  Tom’s Chicago Condominium was purchased, and Law School donation

was made. from nonmarital assets.
9. Tom’s 2003 Mercedes is nonmantal property,

10. The Toal Court’s award of $146,705.40 to Appellee for the parties’

rental duplex proceeds is reversed, and Appellee shall receive $31,351.67

for her share of profit and Appellant shall receive 395 353.73 for his
share of profit and reimbursement of advances.

11, Awards Anna $509 00000 in equalization.

12, The Court’s Oct. 12, 2022 Order that Appellant violated the Temporary
Restraining Order 1s reversei,

13, The parties are given credit for the premantal value of their retirement
assets.

4. Should Appellant have to sell an appreciated asset as the result of an
award to Anna. the costs to sell the assets). ineluding taxes, shall be
shared equally by the parties.

15. The award of attorney fees to Appellee 1s reversed.
Dated this 25™ day of September, 2025,

fslWillicmm Clavion

William K. Clavton, Esqg.

Bar No. 276

Clayton Trial Lawvyers

400 E, Las Olas Blvd.. Swte 1400
‘ort Lauderdale, FI1. 33301

(934) 712-2300

Attomey for Defendant

Appellant Thomas W. Clayvton
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Pursuant to S.D.CL. § 15-26A-66 and the Court’s Order granting
enlargement of words, the undersigned states that this Appellate Brief 1s 6()
pages m length tvped in Times New Roman Proportional Typeface, 14 Pomnt
Font, and meludes 12,490 words and 63,943 characters (no spaces) i the body
of the brief.

Dated this 25" day of September, 2025,

fa/William Clavton
CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the 25" day of September,
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Shultz & Smith, P.C.

300 S, Phillips Ave., Suite 300
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{603) 336-3890
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Shelly. munson@woodsiuller.com

Gregory 1. Brewers
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4420 Technology Drive

Sioux Falls, SD 537106
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STATE OF SOUTH DAKOTA 3 IN CIRCUIT COURT
ot
COUNTY OF LINCOLM ] SECOND TUDICTAL CIRCUIT
== =il o el e el sl ) <) = 0 D] e el G =)
DIV 21-190

ANNA M. CLAYTON,

Phaiatiff, ' JUDGMENT AND DECREE

2 OF DIVORCE

v.
THOMAS W. CLAYTON,

Defendunt,
€030 Cm0-0 -0 D~ O O (-0 0= 0-0-00

Thig action has been presented to this Court, the Honorable Rache! Rasmussen presiding,
Circuit Court Judge, The Court filed and served its Findings of Fact, Conglusions of Law, and
Order After Trial on December 13, 2024

Both parlies were provided sn oppartunity to propase additional Findings of Fact or
Conclusions of Law ot submit any Objections fo the same on or before January 6, 2023.

Plaintiff filed Proposed Corrections to Findings of Fect, Conclusions of Lew, and Order
on January 6, 2025, 10 address what Flamtiff believed were typographical or mathematical emos
on the eftached property division spreadshest, but Plaintiff did not otherwise objest to the
Court's findings, canciusions or order.

Defendant filed Responses and Oljections to the Court's Findings of Fact and
Concsions of Law and Order after Trial on January 6, 2025, Defendant also filed a Motion to
Reopen Record and Reguest for Hearing, with 2 supporting Affidavitl of Elizabeth Rosenbaum on
January 6, 2025,

The Court has considered the following submissions priocto entering this Judgment acd

Decree of Divarce: Plaintifs Proposed Corrections o Findings ol Facl, Conclusions of Law

|
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and Order filed January 6, 2025, Defendant’s Responses snd Objections to the Court's Findings
of Fact, Conclusions of Law, and Onder, Maticn to Reopen Record and Request for Heanng,
Affidavit of Elizebeth Rosenbeaum fled on January 6, 2025, Defendant’s Second Affidavit of
Elizabeth Rosenbaum fllad on Janvary B, 2025; Plainttf°s Response to Defendant’s Motion to
FReopen Record and Request for Hearing and Objections to the Count’s Findings ol Fact,
Conchusicns of Lew, and Order after Trial and Affidavit of Michels Munzon filed op Jamary 10,
2025; Defendant’s AfMidavit in Response 10 Plaintiff's Opposition 1o Defendant’s Motion to
Recpen Record filed on January 13, 2025; end Defendani's Supplemental Affidavit in Response
1o Plaintiff"s Opposition to Defendant’s Mation to Reopen Record filed on Januacy 17, 2025,

The Cowurt grants end denios these objections, additions, comections, end motions as set
forth herein and as separately set forth in the Court’s Ovder Denving Defendant’s Motion o
Reopen and Request Jor Hearing filed on January 30, 2025,

A Judgment and Decree should now be entered incorporating the Findings of Fact,
Conclusions of Law, and Order After Trial, which are incorporated herein by reference.
Therefore, it is hereby ORDERED, ADJUDGED AND DECREED:

1. Plaintiff Anna Clayton (Anna) and Defendant Thamas Clayton (Tom) are herely

gramied & Judgmeni and Decree of Divorce on the grounds of imeconcilable

differences ander SDCL § 25-4-207) and are hereby restored to the status and
rights of single parsons.

r B Tom is swarded all right, title and interest in the real property consisting of 317
eores of agricultural property in Perry Township, Lincoln Coumnty, South Dahota

3 Tom is awarded 2ll right, title and inerest in the real property consisting of
condominium located at 271 Calle Del Verano; Palim Deserd, Califorma, 92260,
including any personal property comtents.

4. Tom is awarded all nght, title and inierest in the real property consisting of a
condominium located at 1455 N, Sandburg Termace; Chicago, Iilineis, including
any persongl property contents,

2
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Juedgrment and Decree of Divarce

5.

10,

11

12,

13,

Fd,

15

I4.

17.

1E,

i9.

21,

Ten is awarded all right, titie and lrerest in the investmenl interest in the
Kingsport Village Limited Partmecship,

Teom is awarded all right, title and interest in the Morth Dakata mineral mterest.
Tarm is awarded all right, title and fnterest in the 2017 Jeep Cherckee.

“Tom is awarded all fight, title and interest i the 2003 Mereedes E300,

Anna i3 swarded all right, title and intersst in the 2019 Subaru Ascent.

Tom is awarded all right, title snd interest in the 2014 Honde Momrcycle CTX
and Big Tex Trailer,

Tom is ewarded all right, tithe and interest in any and all coins be currently has in
his possession as part of his coin collection or otherwise.

Tom iz awarded all rght, Bl and interest in any artwork be currently has in his
pOSsession,

Ammna is swerded all right, title and interest in any artwork she currently bas in her
possessian.

Tom is awarded all right, title and interest in any persong! property he currently

Anna is swarded all right, title and interest in any personal property she currently
hes in her possecsion.

Tom is ewarded all right, title and interest in any jewelry he comrently has in his
POSSCESION,

Anna is awarded all right, title and interest in any jewelry she currently has in har
POSSEEETI0N.

Tom & awarded all nght, title and interest in any freanns he currently kas in his
possession,

Anna is awarded oll right, title and interest in any firearms she currentiy has in her
possession.

Tuom is awarded all right, title and interest in any remaining shares swned in Lake
Aren Coim Procossors or proceeds from previous sales of those shares.

Tom is awmded all right, tite and interest in any remaining sbares owned i Poet
or proceeds from previc:s zales of those shares,

3
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ZZ.  Tom is awarded all right, litle and interest in any US Treasury Direct [-bonds

currently held in his name.

23. Tom i= awarded all right, title and interest i the IntecActive Brokers, LLC Hoth

IRA account held in his name alone, account ending 7324.

24,  Tom is awarded all right, title and interest in the TD Amerifrade account held in

his name alone, Bceount ending 1901,

25,  Tom is awarded all right, title and interest in SEP IRA account held with LPL in

hix name alens, account ending 8778,

26.  Tom is zwarded all right, titie and inierest in the Charles Schwab profit sharing

pension plan held in his name alone, account ending 1973,

27.  Tom is awarded all right, title and Interest in the First Premier Bank checking

account in his name alone, account ending 3140,

28,  Tomis awerded all ripht, title end intercst in the First Bank & Trust checking

aocounts ending 0222, 0249, 9153, and 0230

29.  Tom is ewarded all right, titls and interest in the LEVO savings sccount in his

name aione, account ending 4383,

30.  Tom is ewarded all right, title and interest in the First Bank & Trust 2ccount for
hiz armomey trust account, sccount ending (214, and held in the name of South
Dakota Bar Foundation; Thomas W Clayton Attomey at Law Trust Account,
mxcept that Tom must pay Anna $357,456 from this account for Anma’s share of
the procesds from the sale of the home located at 5012 8. Eldarberry Circle;
Sioux Palls, South Dakota, Tom s to make this payment to Ansa an or befars
April 13, 2025. Tom is entitled o the remaining funds in the First Bank & Trust

sccount ending 0214 after this ransfer is made.

3L Anna is awarded all right, title and interest in the funds held with the Woods,
Fuller, Shultz & Smith, PC Trust account. These funds represent sale ﬁ;:mudn of
the 5% Ave, LLC property formerly located at 1909 and 1911 South 59 Ave,;
Sioux Fallz, South Dakota, for which findings and conelusions of law related to
classification of this property and these funds as marital property were separaizly
addressed through the Court's February 3, 2022 Order filed on February 4, 2022,

which is further incorporated hersin by reference.

32, Annais awarded all right, title, and interest in the LPL Roth [RA account held in

her name alone, account ending 7030,

4
Flled: 2/3/2028 10:37 AM CST Lincoln County, South Dakota

41DIV21-000190

4



D, 20190
Todgment and Decrss of Divosce

33,  Anpais gwarded all right, title, and inter=m in the LPL Rollover [RA account held
in her name alone, account ending 3535,

34.  Anns is awarded all right, titde, and interest in the LPL Individual Cagh account
{Allianz Annuity) held in her name alone, acoount ending 7761 smd any further
remaining balance from her persanal injury award,

35.  Anna s ewarded all right, title, and interest in the LPL Individual Cash accoumt
held in her name alone, secount ending 93973,

16,  Annaisawended all right, title, and interest in the First Premier Bank checking
eccount beld in her name glone, account ending 88341,

37.  Anpa is awarded all right, title, #nd interest in the Frontier Bank checking account
held in her name alone, account ending 3859,

8. Annais awarded sll right, title, and interest in the Frontier Bank Health Savings
Account (HSA) held in her name alone, sccount ending 3078,

39, Annais awarded all right, title, and imerest in the Fifth Avenue checking accoum
balance held jointly with Anna and Tom, accoumt ending 0265, Tom must
remove his name from the joint account or the parties close the joint account and
the remaining funds be transferred to Anna individuslly

4.  Anna is awarded all right, title and interest in any life inmrance policies for which
she iz the ovner, and she may decide whether to maintmin the policies afier the
divaree and, if she maintaing the policies, she may name the beneficiary of her
cheosing.

41. ﬂmi&awarﬂadallti%t.ﬂﬂ:mdhﬂminlheﬂ?mmmmfhrh:rcﬁi&mm-
grandehildren, Carter, Blake and Beckham, which accounts are held through LPL

and either American Funds or Franklin Templeton,

42.  Tom is awarded a!l right, title and interest in the 529 accounts for bis children or
Rrandchildren.

43, Anne is awarded all right, title and interest in the remaining sale proceeds from
Clayton Investment Group, LLC, and is awarded all right, title and interest in any
proceeds from the sale of LLC"s farniture to Frick.

44.  Anna s ewarded al! right, title an interast in the Frontier Bank Safe Depostt Box
held in ber name and any contants held thors.

45.  Tom is solely responsihle for paving any remaining debs owed for his credil card
with Capital One Venture Visita ending 5914,

5
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46,

47,

aa,

53,

33,

36,

57.

Tom is solely responsible for paying any remaining loan balance owed for his
Jeep Cherckes theough LEYO, loan ending 4383,

Anna is solely responsible for paying any remaiuing loan balance owed for her
2019 Subanz through Chase,

Anna iz selely responsible for paying any remaining debl owed for her eredit card
with Chase ending 7092,

Anna iz solely responsible for paying any remaining debt owed for her eredit card
with American Express ending 63006.

Anna is solely responsible for paying any remaining debt owed for her credit card
with Cit Costeo ending 1124

Tom iz solely responsible for paying any altormey fees ar costs he meurred or still
owes for this divorce action

Anna is solely responsible for paying any attorney fees or costs she inowred or
5till owes for this divorce action, except that Tom is ordered to pay £15,000 of
Anna’s attorney feas and costs. Tom is required o make this payment to Woods,
Fuller, Shultz & Smith, PC on or before April 13, 2025,

Tom is ordered o pay Anna, as & property cash equalizing paynrent, a tolal sum
of $2,468,703.00. Towm is requirsd to make this payment to Anna on or before
April 13,2025, This amount is calculaved aftsr granting the correcrions presented
by Anna on January &, 2025 and granting the objection by Tom regarding the
2017 Jeep Cherokee being awarded to him. This is also reflected in Exhibit Al
attached to this Judgment and Decree of Divorce.

Meither Tom nor Anna is awarded spousal support.
Plaintiff is reinstuted to the name of Anng Cameron.

The Court further correels its Finding of Fact 85, which shauld refer 1o 320,000
iostead of $20,00.

The Court otherwise rejects Plaintiff"s and Defendant’s objections and sdd:tional
propesed findings of fact and conclusions of law.

12112025 4:56:12 P w }!:,??_'..9

Honorable Rache] Rasmussen
Circuit Court Judge

[
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STATE OF SOUTH DAKOTA) IN CIRCUIT COURT
B8
COUNTY OF LINCOLN } SECOND JUDICIAL CIRCUIT
ANNA M. CLAYTON, 41DIV21-190
PlaintifT,
¥s. FINDINGS OF FACT, CONCLUSIONS

OF LAW, AND ORDER AFTER TRIAL
THOMAS W. CLAYTON,
Defendant.

A trigl in this case was heard on September 3-6, 2024, in the Lincoln County Courthouse
in Canton, South Dakota. Plaintiff was personally present and represented by Michele A,
Munson. Defendant was personally present and represented by Elizabeth A. Rosenbaum, The
Court heard witness testimony and received and reviewed numerous separate and joint exhibits.
Based upon the whole of the record, the Court hereby makes the following Findings of Fact and
Conclusions of Law as to the issues of divorce, property classification, and property division.
FINDINGS OF FACT
|. Plaimdff Anpa Clayton {*Plaintiff” or “Anna™) and Defendant Thomas Clayton
(*Defendant” or “Tom™) were mamied on June 6, 2008, in Minnchaha County, South
Dakota,
. The parties separated in May of 2021, and Flaintff filed this action for divorce on October
15, 2021. The Defendant signed the Admission of Service on October 21, 2021,
3. At the time of the wial the Plaintff was &4 years old, and l,he Defendant was 69 years old.
4. The parties did not enter into a premarital agreement or cantract. Both parlies testifted
that the Defendant had a premarital agreement for his first marriage, and he belisved “they

didn't work.” The Defendant believes Plaintiff promised she would not take his money.
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5, The parties lived together as a married couple at 5012 South Elderberry Circle in Sioux
Falls, Lincoln County (hereinafier “Elderberry home™) throughout their marriage,

& The parties do not have any minor children together. However, both parties had chifdren
from prior marriages that they raised together during the marmage, and they treated all
children as part of their blended family.

7. The Plaintiff did not receive the amount of child support she was supposed 10 receive
during the marmiage.

8 The Parties used approximately $534.000 of income during the marriage to satisfy the
Defendant’s child support and alimony obligations following his 2006 divorce.

9. The parties shared or divided the duties necessary 1o maintain a household such as
cooking, grocery shopping. and landscaping.

L Q. The Plaintiff centributed more than a de minimus amount to household maintenance.

| 1. The parties are educated and accomplished professionals who cach brought their own
assets and talents into the marriage.

12 The Plaintitf worked as an independent financial advisor prier 1o and during the marmage.
She put in long hours and was financially successful, often being the primary income
producer of the household.'

13. The Plaintiff contributed more than a de minimus amount to the couples’ financial success.

4. The Defendant was a successful stock trader prior to the marriage, and he worked as an
attarmey and financial advisor during the mamage. He did not believe his law practice

made much money, but he was satisfied with his practice.

15. The Plaintiff has not calculated what she believes 1o be the value of her premarital estate.

! For examiple, Plaintifi"s net social security camieg from 2016-2021 was 546 43 1, and Defenant’s was 511,951
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16. The Defendant calculated his net premarital estate from his prior earnings, inheritance
received roughly halfway into the marriage, and assets he kept in his possession after his
2006 divorce.

17, In 2009, one year into the marriage, the parties jointly created Clayton Investment Group,
LLC (the “Group™). The parties both had sigrature authority over the LLC s account,

12. The Group rented office space for both Plaimiff's financial advising Defendant’s law
practice from 2009 to 2020. The Group shared office space, utilities, staff, and equipment,
and they often referred clients to each other.

19, All of Plaintiff's income between 2005-2020 went into the Group.

20. Both parties brought direct and indirect value to the Group, and both benefitted financially
from the structure of the Group.

21. The Plaintff sald her book of business in 2020 and stayed on an additional year to help the
new owner during a transition period. She receives monthly buyout payments through
2026.

22. The parties’ income allowed them to enjoy &8 middie to higher standard of fiving during the
marriage.

23. The parties received income dunng the marriage from their respective careers, farm rental
income, and investment income from properties” and stocks.

24. The parties reported income from all sources on joint tax retums throughout the marriage,
and both parties paid toward the tax liabilities owed,

25, The Plaintiff currently works full time as a certified medical assistant (“CMA™) and makes

$19 and hour. She finds her work fulfilling and wanis to work another three to four years.

 For example, the parties created 5™ Ave, LLC, to scquire and sell investrent properties duning the marrisgs.
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26. Plaintiff"s current CMA employment income, by itself, is not enough to cover her monthly
expenses in the future,

27. The Defenant has gone imo retirement and does not plan to work in the future, His current
gource of income includes rents and investments and social security income.

28, The parties’ respective financial experts are credible.

29, The Plaintiff"s expert iz Charles Nelson, a CPA with 41 years of experience in the tax and
financial world. The Defendant's expert is Michael Snyder, a CPA with 15 yvears of
EXpeTIEnce.

3. The financial experts did not conduct the same type of financial analysis.

31. Mr. Nelson reviewed and made findings based on the parties’ financial transactions during
the marmiage. Mr. Nelson's report was based on a review of the discovery documenis and
not on any interviews.?

32. Mr. Nelson did not calculate the value of assets that either party brought into the marriage.

33. Mr. Soyder valued the Defendant’s net premarital estate to trace those amounts and
inheritance amounts throughout the marriage, Mr. Snyder’s report was based on a review
of discovery, and based on financial summaries and estimations provided by, and
interviews with, the Defendant.

34, Mr. Snyder valued The Defendant’s net premarital estate at 82,171,936, plus $430,134 in
inkeritance from his parents, for a total of $2,602,072.

35. The $430,139 in inhentance funds appear (o come from inheritance received during the
marriage. These fiinds were intermingled with other funds in various accounts over the

vears.

¥hir, Melson testified that his review of financial end tax documents was more complicated by the way the Deferdant
forwardad the information.
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36, Mr. Snyder concluded that the amount of the [Defendant’s net premarital estate and
inheritance funds were sufficient to cover all assets (including recent purchases) the
Defendant claims are non-marital assets.

7. The premarital and inheritance monies were deposited into sccounts and/or transferred into
accounts that were intertningled with other funds received, or expenses paid, during the
marriage.

38. Mr. Snyder could net do a dollar-to-dollar tracing of the Defendant’s claimed premarital
funds throughout the marriage.

349, Several of the assets being claimed as premarital by the Defendant no longer exist,

40. Mr. Snyder recognized an amount of incorrect reporting and discrepancies when reviewing
Joint tax retums (and amendments) the Defendant prepared and filed, noting that the
Defendant should have wtilized the services of a CPA.

41. Tom and Anna's assets grew and changed over the past 16 vears of their marriage.

42. The Plaintiff believes the value of the marital estate at the time of the trial is $7,088,854.

#1. The Defendant believes the value of the marital estate at the time of the trial is 31,470,706,

44, The parties each testified, called witnesses, and submitied a plethora of financial exhibits
for a determination of what assets should be included in the marital estate, their respective

value, and an equitable division those assets.

Temporary Resiraining Order

45. Some items on the parties’ joint property spreadsheet have changed in form and/or overlap
in value based on the Defendant’s actions while this case has been pending,

46, The Defendant made a request to distribute proceeds from 2 property held by 5" Street,
LLC, on November 22, 2021. The motion was denied by the Court in an order signed and
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filed on February 3, 2022, which stated that “[t]he Court has the authority to determine

what is and is not marital property... "

47. The Defendant made the following transfers after his admission of service of the temporary

restraining order and after the February 3, 2022 hearing and this Court’s order: (1) sale of

20,000 shares of Lake Area Comn Processors (“LACE™) for §71,393 (02/28/22); (2)

purchase of LS. Treasury l-bond for $20,000 {(05/13/22); (3) sale of 20,000 Poet shares for

390,440 (05/18/22Y; (4) gifi to University of South Dakota (“USD™) Law School for
§50,000 {06/25/22}; and (5} purchase of Chicago condominium for §2159,000 (07/2%/722),

438, On Dctober 4, 2022, the Defendant was found in violation of the Court's directives and
“specifically prohibited from any further violations...." The October 4, 2022 hearing
Oreder included a similar directive prohibiting such behavior.

49, Tom's position at hearings, in his filings, and at trial is that he could deplete or change the
nature of these assets because he was using “non-marital funds. ™

50. Tom dissipated the marital estate by moving and changing marital funds after he had been
served with the TRO and admonished by the Court.

51. Tom violated the TRO and Court directives  His dissipation of marital assets is greater

than the amount of non-marital assets he is awarded In this equitable dvision of property.

H T Acres aof Perry Township Faremland

52. Tom purchased 317 acres of farmland in Perry Township (“the farmland™) in 1989 for
$216,000. He retained ownership of it following his 2006 divorce and brought that asset
into his marriage with Anna in 2008.

53. The 2008 tax assessed valve of the farmland was $589,331,
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54, The property was improved during the marriage with the addition of tile and waterways,
The main reason for the farmland’s appreciation in value is the widespread increase in
fannland value over the past couple decades.

55. Tom estimates the farmland current value at $2,701 457, Anna’s real estate expert values
the farmland at $3,500,000 based on a comparative market analysis.

56. Anna’s real estate expert is credible, and her opinion is a reasonable value baged on
expertise and experience. The current value of the farmland is 53,500,000,

57. The farmland appreciated in value by $2,910,669 during the marriage.

58. The farm ownership structure changed throughout the course of the marriage.

59. Prior to 2017, Tom held title o the farmland in a partnership with himself and his profit-
sharing plan (“PSP™).

6. Tom transferred the PSP"s property interest 1o himself individually in 2017, The deed was
prepared by “Thomas W, Clayton, Esq.” and states that the PSP transferred its interest to
Tom individually and “as a married man.”

61. Tom created the TWC Revocable Trust in 2019.

62. In 2021, Tom transferred the farmland by a deed prepared by “Thomas W. Clayton, Esg."
that again states that he personally and “as a married man” transferred his interest into the
TWC Truse

63, Tom spent more time than Anna on the maintenance and decisions of the farm. Tom was
the point of contact for renters, and he personally visited the farmland on a more regular
basis than Anna. Neither party physically worked the farm ground.

i4. The Group’s office equipment and space were occasionally used for tasks related to the

operation or lease of the farm.
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65. Anna encouraged Tom to talk with her family about changing from a crop share agresment
io a straight cash rent on the farmland. Tom agreed, and about a decade ago they had a
conference svith Anna’s family and did switch to a straight cash rent structure.

&4, There has been a renter each vear on the property. Mo signed cash rent agreement was
entered into svidence.

7. Cash rent provided the couple with a predictable income and reduced Tom"s stress related
to harvest yields. This structure was an income guarantee and allowed Tom to work less,
which is reflected in Tom's amount of earned social security income over the past decade.

68. The change in rental agreement did not change the overall financial accounting, and most
of the farmland income and expense is reflected in the farm accounts.

6%, A separate fanm account was kept for farm income and expenses. The farm account was
occasionally used to pay personal expenses such as Christmas gifts, make donations, HOA
dues, and alimony.

T, Tom testified that money was occasionally transferred from the farm account “when
necessary” to pay personal expenses, which coincides with the amount of funds transferred
out of the farm checking account into Tom’s personal checking account,

71. Tom's non-farm income was relatively small, and likely not erough for the payment of all
family expenses and maintenance of the household without Anna's income.

7. Anna maintained a fulltime job during the marriage. Anna’s income for the household
allowed Tom to keep the farmland income somewhat separate.

73. The farm income and expenses were included in the parties’ joint tax returns throughout
the marriage, and both parties have been financially responsible for any payments due

relative to the property.
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74, Tom and Anna each contributed directly and indirectly to the farmland over the past 16
years, during which lime the [armlend increased in value by almost six times
735, The farmland will continue to be an income-producing property and source of revenue.

T6. The farmland iz a marital asset and included in the marital estae

Elderberry Home

77. Tom owned the home at 5012 Elderberry since 1952, and he retained sole ownership of it
following his 2006 divorce.

78. Anna and her son moved into the Elderberry home in 2008, and the parties lived there
together until Anna and her son moved out in May 2021.

79. The tax-assessed value of the home in 2008 was 3432,624. The home sold for 3872500
on June 16, 2022,

80, There were two mortgages on the home over the course of the marriage, and hoth Tom and
Anna's names were on the notes, mortgages, and satisfactions of mortgage.

81. The Eiderberry home was used as collateral for the parties” joint company, 5% Ave, LLC.
The collateral debt on the home was paid off during the marriage.

82. Major and minor improvements were made 1o the home during the marriage.
Improvements were paid for by both parties from income they each received during the
marrage.

83. The Defendant’s detailed lists of home maintenance show that he and Anna each
contributed financially to the home through renovations, furniture purchases, and general
home utility and maintenance expenses.

84. Tom's spreadsheets show that Anna did not directly contribute as much or more to the
home financially than he did.
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B5. Accepling Tom's spreadsheets as true, Anna directly contributed over $20,00 to the home.

86, The parties entered inte a Stipulation and Agreement for the sale of the Elderberry home.
They agreed that the Defendant owned the property at the time of their marriage and a
“eertain portion of the Elderberry Property constitutes non-manital and separate property of
the Defandant."

&7. The net home proceeds are $804,277, which is $371,653 more than the 2008 tax assessed
value. The parties agreed that the Defendant would be able to keep the 2008 tax assessed
value, $432.624, “from the house proceeds in his possession during the pendency of this
divorce™ and “[t]he remaining balance of the proceeds shall be held in Defendant’s
attorney's" trust account. .. "

8E. The agreement did not designate the $432,624 as the Defendant’s non-marital property that
Tom could tzansfer or use as he wished. The parties specifically agreed that nothing in the
Stipulation set aside any amount of home procesds as non-marital, and nothing in the
stipulation “constituted a final property settlement as to any property.”

&9, The Defendant did not keep $432,624 in his possession during the pendency of the

divorce. Instead, he used those funds to purchase other assets and make gifts,

%0. Tom's fatlure to keep the $432,624 in his possession unnecessanly complicates the
property division determination because the funds are not easily located in any one account
or assel,

91. At a minimum, Tom dissipated $432,624 by using it to purchase a condominium in
Chicago for $219,000 and donating $50,000 to USD Law School. It is unclear where the
remaining $163,624 is located.

92. Tom was to put the remaining $371,653 net proceeds into his atlomey’s trust account,
Instead, Tom put the $371,653 into his own attorney-client trust account.
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93, According to a 2022 tax return document, the home collected $8,613 in rent prior to the
Jung 2022 sale. This money was accepted by Tom but is not included in the joint property
spreadsheet or in any identifiable location,

94, Tom and Anna each contributed to the upkeep and running of the household. They each
did home chores such as yard projects, getting groceries, laundry, and cooking.

95, Tom and Anna both cared for the children in the home, transported them to school and
activities, and participated in their day to day lives,

96, Both parties contributed indirectly to the home, and neither contributed more than the
other.

97, The Elderberry home is a martial asset and will be included in the manital cstate. Equity
requires the Court 1o follow the parties” Stipulation that recognizes some portion of the
Elderberry home is non-marital.

98. Tom was in the Elderberry home himself for 2 of the past I8 years, from 2006-2008. The
sale proceeds of $804,277, divided by 18 years, is 544,682 per year. That amount, times
the two years Tom was in the home prior to the marriage, is 389,364,

99, The $89,364 of net home proceeds will be Tom's premarital portion and not included in
the marital estate. This is a reasonable amount based upon the length of marriage,
appreciation of the property during the mamiage, and the parties” joint contributions to the
maintenance and success of the home.

100 The remaining $714,913 of home proceeds will be included in the marital estate.
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Palm Desert

101 The Palm Desert home is a property the parties looked at together for a retirement
home. They decided to purchase it before retirement and use it as a rental property with
the goal to live there upon retirement.

102 Tom and Anna interviewed condo property managers together in the Spning of
2019,

103. The parties signed an escrow agresment to buy the condo as husband and wife on
May 10, 2019.

104. Tom ereated the TWC Revocable Trust on May 14, 2019, He signed an amended
escrow agreement on May 135, 2019, which removed Anna’s signature completely and
labeled Tom’s signature line as “Trustee™ of the TWC Trust

105, Tom completed the TWC Trust’s purchase of the condo on May 23, 2019 for
approximately $350,000. The current value of the condo is approximately $550,000, so0
the property appreciation over the past five years is roughly $200,000,

1086, Tom believes the condo i3 not marntal because it 13 in his Trust’s name and because

the funds used to purchase the condo were all premarital and inherited unds.

107, Anna believes the condo is a marital asset because they shopped for it together, she
thought they were buying it together, and they have both invested in it over the marriage

108, Funds used to purchase the condo came from at least 4 different accounts: farm,
TWC Revocable Trust, Tom's attormey-client trust account, and SEP distributions.

E09. Mr. Snyder traced Tom's claimed premantal or inherited funds into various
accounts, either by one step or multiple. He then concluded there were enough premarital

or inherited funds in each of the accounts to cover the total purchase price of the condo.
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129, Both parties agree the value of the remaining 20,000 LACP shares is $100,000,
whichis equal to what Tom's estimate of all ethanol investments were prior to his
marriage to Anna in 2008,

130 The ethanol shares were profitable end increased in value throughout the marriage.

131 All taxes paid on passive ethanol income received during the marriage wasona K-
1 and included on a Schedule E on Tom and Anna's joiot tax retums,

15 F The ethanol investments will continue to be source of income.

133. The ethanol investments were in Tom's name, but the income and tax liabilities
from the investment were treated as joint throughout the marriage.

134, The ethanol investments and the income derived therefrom are marital and included

in the marital estate.

Chicago Condominium

135, Tom purchased the Chicago condominium on July 29, 2022, for $219,000. He
purchased it with the Elderberry home proceeds that he was supposed to keep in his
possession during the pendency of the divorce,

136. The condo purchase was made after the divorce was filed and Tom had been served
with the TRO and admonished by the Court not to dissipate any assets.

137. Anna did not know about and was not imvolved in the condo purchase. Anna has
not been involved in the upkeep or maintenance of the condo.

138, The parties agree the value of the condominium is $219,000. The parties disagree
whether the condo is a marital asset.

139, At least some marital funds were used to pay for the condo, because Tom's non-
marital Elderberry home proceeds are insufficient 1o cover the purchase price.
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140. Based on a review of the tax records, it does not appear that the condo has
generated income. It is unclear what additional financial funds Tom has spent on the
condo, and what accounts have been used for the same.

141. The Defendant wants to keep possession of the condo and the Plaintiff does not
want possession of it.

142. It is equitable to give Tom credit for using $89,364 in pre-marital funds towand the

purchase of the condo, thereby reducing the marital value of the condo to $129,636,

Miscellaneous Iems

143, Home Furnishings. Based on the testimony and evidence, both parties brought
home fumishings and personal items into the mariege. Unless already agreed to by the
parties, each party will retain possession of what he/she currently has without further
compensation.

144, 2003 Mercedes. Both parties testified this was a gift to Tom in roughiy 2018-19
from Tom’s brother-in-law after Tom did some work for him. Tt was a gift during the
mrriage andd will be included in the marftal estane based on lack of evidence presented that
it was kept separate or meant to only be for Tom's use and enjoyment.

145. Mi Youne Lee Artwork. The artwork was received during the marriage, regardless

if it was a gift of payment for income eamed duning the marriage, and therefore part of the
marital estate. The type and value of the artwork is in dispute and will be divided equally.

146, $50.000 check to USD Law. This gift was made out of the $432,624 Elderberry
home proceeds Tom was to keep in his possession until the resolution of the divorce. The
non=marital portion of the home proceeds does not cover this amount and therefore it is
included back into the marital estate.
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147. Financial Accounts. Each party has made and contributed to retirement and
financial accounts, and unless otherwise noted in these findings, it is equitable for each

party to keep the financial accounts and debts currently in hisfher name.

Crrounds for Divorce
148 Plaimiff and Defendant agree that a divorce should be granted on the grounds of

imeconcilable differences pursuant to SDCL § 25-4-2(7).

Attorney Fees and Costs

149, The parties are not in agreement on the payment of attorney's fees and costs. Each
party is requesting that the other pay at least a portion of the other’s fees and costs incurred
duning the Litigation of this case,

150, Anna was represented by experienced counsel throughout this trial. She requests

that Tom pay $54.581.73 to the Duncan Law Firm for representation and costs incurred

between December 22, 2020 and December 6, 2023 ; her financial expert's fees of $18,225;
126,269 to the Woods Fuller Law Firm for representation and costs incurred from
December 7, 2023 to August 20, 2024; and the additional expenses and costs incurred for
trial.

151. Anna believes Tom also complicated the nature of the divorce with his multiple
filings and the manner in which he forwarded discovery to her attorney and expert witness.

152. Tom acted as his own counsel from the beginning of this action unti] January 16,
2023, when he retained experienced counsel. Tom has not submitied an itemized
statement of expenses, but generally requests that his expert costs and his attomey fees and
costs be litigated after the proceeding is over.
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153, This case began in October of 2021 and concluded with a trial on the merits in
September of 2024, almost three full years later.

154, This case involved extensive financial discovery and a complex analysis of
business, tax, and financial records. The tnal likewise involved extensive financial
exhibits and testimony,

155, The number of pleadings, hearings, and the overall complexity of the litigation was
exacerbated i part by the Defendant's violation of the TRO.

| 56, Anna’s reguest for some amount of attorney's fees and costs associated with this
litipation is reasonable based upon the circumstances of this case and actions of the

Defendant, and the Defendant has the relative liguidity to pay for the same.

CONCLUSIONS OF LAW

1. Any Finding of Fact that is more appropriately a Conclusion of Law shall be deemed as
such. Any Conclusion of Law that is more appropriately a Finding of Fact shall be deemed
as such.

2. This matter is properly before the court in Lincoln County. The Court has jurisdiction over
the parties to decide the issues of divorce and property division.

3. “Courts may make an equitable division of the property belonging to either or both,
whether the title to such property is in the name of the husband or the wife. In making
such division of the property, the court shall have regard for equity and the circumstances
of the parties.” SDCL § 25-4-44,
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Temporary Resiraining Order

4 .. [A]temporary restraining order shall be in effect against both parties until the final
decree is entered, the complaint dismissed, or until further order of the court:

{1} Restraining both parties from transferring, encumbering, concealing, or
in any way dissipating or disposing of any marital assets, withou
written consent of the other party or an order of the court, except as
necessary in the usual course of business or for the necessities of life,
and requiring each party to notify the other party of any proposed
extracrdinary expenditures and o account for the court for all
extraordinary expenditures made after the temporary restraining order is
in effect; ..."

SDCL § 25-4-33.1(1).

3. According to the South Dakota Supreme Court, "[t]o determine whether a spouse
dissipated marital assets, we have identified that the circuit court should consider “whether
the transfers were improperly made (o deplete the marital estate.'™ Cook v Cook, 2022
S.D. 74,931, 983 N.W.2d 180, 191 (citing Penmock v. Permock, 356 N.W.2d 913,915
(5.D. 1984)).

6. Cwurlaw recognizes that “[s]pouses are certainly entitled to maintain separate property and
do with it asthey see fit" Figld v. Field, 2020 8.D. 51,9 17, %49 N.W.2d 221, 224-25
{citing Halbersma v. Halbersma, 2009 3.D. 98,99, 775 N.W.2d 210, 215).

7. Iftransferred or dissipated property is property the court subsequently determines o be
marital, then the court needs to further determine if such transfer or dissipation was
mmproperly made to deplete the mantal estate. See Cook, 2022 5.D. at § 31, 191.

8. SDCL § 25-4-33.1(1), above, “does not require evidence of bad faith or a design o deplete
the marital estate[.|" Jd., see also Aarendt v. Chamberlain, 2018 8.D. 31,917, 970

M.W.2d 213, 920.

Fage 19 of 4



9. The Defendant did not violate the terporary restraining crder when he listed the
Elderberry home for sale because no financial transactions occurred without the Plaintiff's
agreement.

1 The Defendant did violate the temporary restraining order by dissipating marital home
proceeds with the purchasze of the Chicago condominium and gift to USD Law School.

11. The Defendant did violate the temporary restraining order by selling marital investments of
ethano| shares and using the marital proceeds from the sales to purchasing new bond

investments.

Marial Properiy Division
12, “[A]Jll property of both of the divorcing parties [is] subject to equitable division by the
feircuit] court, regardless of title or origin.™ Field v, Field, 2020 5.D. 51,9 16, 949
N.W.2d 221, 224 (citing Billion v. Billion, 1996 5.0, 101, ¥ 61, 553 N.W.2d 226, 237).
13, Property that is premarital, gifted, or inherited property is not automatically excluded from
the marital estate. See Jdnderson v dnderson, 2015 8.0. 28,9 7, 864 N.W.2d 10, 15,
14, Courts are guided by the following factors o classily property as marital or premarial:
(1) the duration of the marmage; (2) the value of the property
owned by the parties; (3) the ages of the parties; (4) The health
of the parties; (3) the competency of the parties to eam a living,;
(&) the contrbution of each party to the accumulation of the
property; and (7) the income-producing capacity of the parties’
assets.
Conti v, Conri, 2021 8.D. 62,9 30, 967 M.W .2d 10, 18 (citing Afrendr, 2018 5.D. at7 10,
018},
15, "In evaluating the seven principal factors listed above, a circuit court may consider other

evidence to deteninine whether inherited or gified property should be excluded from the
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marital estate, including the origin and treatment of inherited or gifted property and the
direct or indirect contributions of each party o the accumulation and maimtenance of the
property.” Dunhane v. Sabers, 2022 8.0 65,9 46, 981 N.W.2d 620, 638 (citing
Halbersma, 2000 5.0 at 94 12, 215).

16, “Only in the case where one spouse has made no or de minimis contributions 10 the
acquisition or maintenance of an ilem of property and has no need for support, should a
cotrt set it aside as ‘non-marital’ property.” Novak v. Novak, 2006 5.D. 34, 713 N.W2d
551, 555 (citing Billion, 1996 3.D. a1 121, 232).

17. Similarly, property inherited by one of the spouses is properly excluded form the marital
estate when the same two conditions are met. See Terca v. Terca, 2008 5.D. 99,9 21, 757
N.W.2d 319, 325.

1 B. Tracing can also be utilized in an analysis of what constitutes marital property. *“Tracing'
is an equitable principle which allows a party with the right to property to trace that
property through any number of transactions in order to reach the final proceeds or result.”
Atrent, 2018 8.D. an g 21, 921 (citing Charison v. Charlson, 2017 5.D. 11, 714, 892
MW 203, 206),

19, “Although tracing is allowed, [ ] it is not required as a matter of law.™ Jd. A cour is not
required to do multiple steps of tracing just lo keep assets as premarital or non-manial, See
id

20. This case is unlike some recent cases where property was divided in similar fashion that
the Defendant is asking this court to do. Specifically, the Defendant asks the court 1o
perform a tracing analysis and divide property in a manner consistent with a situation
where a prenuptial agreement was in place. See, e.g., Liebel v Liebel, 2024 5.D. 34, 9
N.W.5d 503, Charlson v. Charison, 2017 5.D. 11,892 N.W2d %03.
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21. This Court is guided by and tasked with making an equitable division of the marital estate.

22. Both parties made direct and indirect contributions to all marital property that was more
than de minimus based on their respective financial contributions throughout the marriage,
which allowed the marital estate to change and grow over the | 8-year marriage.

23, Anna made more than de minimus indirect contributions to the retention and maintenance
of all assets, regardless of title or origin, throughout the marriage, See, e.g., Ahrandr at"
13, 919 (citing Terca v. Terca, 2008 S.1. 99, 125, 757 N.W.2d 319, 326 (“In addition, the
Court has recognized that a spouse’s indirect contributions to the improvement of an asset
may also be considered in the division of aasets.™).

24. Anna has shown a need for financial assistance in the future.

25. Both parties leave the martiage with some investments, but Tom will retain the majorify of

the marital income-producing property.

Grrounds for Divarce

26. South Dakota codified law (“SDCL™) § 25-4-2 lists seven grounds for granting a divorce.
Subsection § 25-4-2(7) allows a divoree to be granted upon irreconcilable differences.

27. SDCL § 25-4-17.2 prohibits a court from granting a divorce based on irreconcilable
differences unless bath parties consent to the same,

28. Tom and Anna have consented to a divorce based on imeconcilable differences and may be

granted a divorce under SDCL § 25-4-2(T).

Attorney Fees

29, Each party to an action typically bears the burden of their cwn attomneys’ fees, The two
exceptions are when the parties agree otherwise, or when attomey's fees are allowed under
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the law. See Tafi v Tofi, 2006 SD. 91,917, 723 N.W.2d 546, 551 (citing Microsafi
Antirrust Litigation, 2005 5.D. 113,929, 707 N.W.2d at 98 {internal citations omitted)).

30 In deternining if attomey’s fees will be awarded in divorce cases, the trial court must
consider what constitutes a reasonable fee and then, what portion of those fees, if any,
should be paid by the opposing side. See Hyberison v Fyberfson, 1998 SD 83, §24, 582
W.W.2d 402, 407,

31. ¥[TThe court, if appropriate, in the interests of justice, may award payment of attorneys'
fees in all cases of divorce...” SDCL § 15-17-38.

32 The Plaintiff"s request for attorney fees is reasonable and necessary considering the
circumstances of this case. This case involved a marital estate over 87 million dollars,
multiple properties and investments, and a significant amount of discovery for the legal
tssues involved.

33. The Defendant further complicated the procesdings by dissipating marital assets.
Considering this in light of the parties' relative warth, income, and ligmdity, the Defendant
shall reimburse 315,000 in attorney fees and costs to Plaintiff. The parties will each be
responsible for theil own auomeys” fees and expert wimess costs bevond the award to the
Plaintiff.

ORDER
Based on the foregoing Findings of Fact and Conclusions of Law, it is hereby
ORDERED that the parties' assets are divided according to the attached Exhibit A. Itis
further,
ORDERED that the attorney fees award and equalization amount is not due until any
necessary refinancing is completed or four (4) months from the date of this decision, whichever is
earlier. 1t is further,
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ORDERED that Plaintiff"s counsel shall prepare a proposed Judgment and Decree of
Drivorce which shall incorporate by reference the findings and conclusions in this written decision.
It is further,

ORDERED that both parties shall have until December 23, 2024, to prepare any objections
to this decizion or submit additional proposed findings of fact or conclusions of law to the Court,

It i= further,

ORDERED that if the parties do not submit any additional findings or conclusions by 500
p-m. on December 23, 2024, the Court's decision will become final, and a Judgment and Decree of
Divorce will be entered.

Dated this ||_| 5 day of December, 2024.

Aftest: Brittan Anderson, Cle

By: ol ¥ 17 0 Ko
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Preliminary Statement
In this brief, Plaintiff and Appellee, Anna Marie Cameron, formerly Amna Mane
Clayton, 15 referred 1o as “Appellee” or “Anna. ™ Defendant and Appellant, Thomas Wade
Clayton, is referred to as “Appellant™ or “Tom.” All sther individuals are referred to by

name. References to documents are designated as follows:

Appendix App.
Settled Becord Part 1 SR-I
Settled REecord Part 2 BR-=II
Trial Transcript Day 1 TE-1
Trial Transcript Day 2 TR-2
Trial Transcript Day 3 TR-3
Trial Transcript Day 4 TR-4
Appellant’s Brief AR
Jurisdictional Statement

Appellant appeals from the Judgment and Decree of Divorce entered on January
31, 2025, in the Second Judicial Circuit, Lincoln County, South Dakota, in the matter of
Thomas Clayton v. Anna Clayton, Case No. DIV 21-190. Notice of Appeal was timely
filed on February 26, 2025, pursuant to SDCL 15-26A-3(1), which grants the South
Dakotn Supreme Court jurisdiction over final judgments entered by the circuil courts.
Statement of Legal Issnes and Authorities

L. The circuit court did not abuse its discretion when it found that Tom
violated the Temporary Restraining Ovder (TRO,

The civcuit court found that Tom vielated the TRO and dissipated the marital
estate by unilaterallv—without Anna’s written consent or a court order—selling

163,000 worth of ethanol shares, purchazing $20,000 in [-bonds, buving a condo for

BEF-BFI1TAF w1



5219004, and making a $5(,000 donation to the LTSD Law School, all during the
pendency of the divoree proceedings.

s Rosetnv. Roseth, 2013 5,10, 27, 829 N.W.2d 1306,

o Cafieyv. Cofféy. 2016 $.1D. 96, 888 N.W .2d 805,

»  Black Hills Excavattmg Servs., Tnc. v. Retatl Const. Servs., Ine., 2016 8.D. 23,
R77 N.W.2d 318,

« BDCL 25-4-331{1)

2, The cirewit conrt did not abuse its discretion when it classified $89 364
as Tom’s nonmarital sharve of the Elderberry Home sale proceeds.

The circuit court properly considered Tom’s request to set aside proceeds from
the sale of the marital home by classifving 389,364 of the marital home proceeds as

Tom’s nonmarital property.

L

sdoba v, Kelley-Osdoba, 2008 8.1, 43, 913 N.W 24 49¢,
Radigan v. Radigan, 465 N, W.2d 483, 484 (8.D, 1991),
Ahrendi v Chamberlain, 2018 85.D. 31, 910 N W.24 913,

-

3 The circuit court did not abuse its discretion by denying Tom®s
maotion to reopen the recomnd.

The circuit court appropriately denied Tom’s motion 1o reopen the record after a
four-day tnal, because the alleged newly discovered evidence Tom hoped 1o present was
unhecessary, the Court made a credibility determination that Tom knew about the Court™s
prior order despite what additional evidence Tom had hoped 1o present, and Tom
otherwise had ample opportumity to present evidence during the four-day trial.

o State v, Milk, 2000 80 28, 9 11, 607 NW.2d 14, 18,
o Black Hills Excavating, 2006 5.0. 23, Y 10, 877 N. W, 2d at 322,
o  Clarrv Benike, Inc, 363 N.W.2d 4, 6 (5.1, 1983).

4. The circuit court did not abuse its discretion when faivly and
equitably classifving and dividing the parties” assets and debis,

2

BEF-BFI1TAF w1



The circuil court’s classification and division of the mantal estate Fairly and
equitably resulted in Anna retaming 51,006,235 in assets and Tom 35,943 672, with Tom
ordered 1o pay Anna an equalization payment of 52,468, 70850}, so they each received an
equal portion {(33.474.963.30) of the marital estate, and Tom received an additional
559364 in nonmarital propery.

Lighel v Liehed, 2024 8.1 34, 9 N W 3d 503,

o Auenster v. Muensier, 2000 5., 23, Tod4 N.W.2d T12.
o Dmham v, Sabers, 2022 8.1, 65, 981 N.W.2d 620.

o Kefleyv Kirk, 391 NW.2d 652, 657 (5.D. 1986).

5. The circuit court did not abuse its discretion by considering, and did
not learly error when linding, that Anna had a need of suppon.

When considering Tom’s claim for separate property, the court properly
considered whether Anna had a peed for support. and the evidence supports the
court’s linding that Anna had a need for support and made more than a de minimis
comtribution o the acquisition or maintenance of the property that weighed in favor
of classifving the property as marital.

o  Weber v, Weher, 2023 5.1, 64, 999 N.W.2d 230,
o Figld v Field, 2020 3.1, 51, 949 N.W .2d 221,

L3 The circuit court did not abuse jits discretion in awarding Anna
S1SHML DD in attorney fees.

The circuit court found that Anna’s attormey fees were reasonable and necessary
and that Tom'’s actions unreasonably increased her attomey fees, justifving Tom paving
S15.000.00 of her attorney fees,

s Goff v Goff, 2024 8.D. 60, 26, 12 N.W.3d 139, 149-50
e SDCL 15-17-38

BEF-BFI1TAF w1



Statement of the Case

Anna and Tom were married in 2008 and separated in May 2021, when Anna
moved out of the marital home at 3312 8. Elderberry Circle (*Elderberry Home™). Anna
filed for diverce on Oetober 13, 2021, SE-T at 1-6. Anna served Tom with her Summons,
meluding a Temporary Restraining Order pursuant to SDCL § 25-4-33.1, on October 25,
2021, SR-1a 7.

On November 22, 2021, Tom moved to distribute proceeds from the sale of their
joimtly owned duplex (the “Duplex™). which the parties acquired during the marriage. 8R-
I at 26. After a February 3, 2022, hearing, the court entered an order (the “Febroary 3
Order™) finding that the Duplex was marital property and the proceads should “he divided
al the end of a divorce [through an] . . . equitahle division . . . by the court at that point in
time.” App. 1-2.

On February 24, 2022, after leaming Tom had listed the Elderberry Home for sale
without her knowledge or consent, Anna moved to prohibit distnbution of the procecds.
SR-Iat 174, The parties executed an Interim Stipulation and Agreement (“Interim
Btipulation™) regarding the Elderberry Homie sale on June 10, 2022, The Interim
Stipulation allowed Tom to keep some of the proceeds from the sale in his possession
while the divorce was pending, but the parties expressly agreed that “nothing in this
Interim Stpulation . . . establishes certain property and/or dollar amounts as marital . . .
or nonmarital property[.]” App. 4.

Om August 17, 2022, Anna moved under SDCL 25-4-33.1 to prevent Tom from

further dissipating marital assets. She alleged Tom viclated the automatic Temporary

AEF-EFI-17AF w1



Restrainmg Order (“TRO™) by (1) buying 5200000 in LIS, Treasury Direct I-Bonds, (2)
selling S20.408.73 in ethanol investments, and (3) donating 830,000 to the University of
South Dakota (“LISD7), all without Anna’s knowledge or consent. SR-1 at 186-87. At an
Ortober 4, 2022, hearing, the court reprimanded Tom for violating the TRO and
reminded him repeatedly that he could not unilaterally declare assets nommarital. App,

28.

Following the October 4 hearing, the court entered an order on October 12, 2022,
finding Tom had violated the TRO (*October 12 Order™). Notably, Tom represented
himself at the hearing and thereafter. Tom had knowledge of and access to the Odyssey
file and serve system and used the system nine days before and eight days after the Order
was filed for his own pleadings., SR-IT at 144. An attornay who is incladed on the
Odyssey file and serve system receives an @-mail notification when a document, like the
Oetober 12, 2022 Order has been filed by the clerk. Jof SDCL 13-6-5(b) states that
“lunless otherwise ordered by the court or provided by rule, whenever this chapter
reguares or permits service o be made upon a party represented by an attorney, the
service shall be made upon the attormey,” and “[u]nless otherwise ordered by the court,
all documents filed with the court electronieally through the Odyssev® system or served
electronically through the OdysseyE system are presumed served upon all attoreys of
record at the time of submission.™ In addition, the signed October 12 Order was provided
to Tom on August 26, 2024, with Anna’s proposed witness and exhabit list, SR-11 at 28],

A four-dav trial was held from September 3 to September 6, 2024, The principal

wsue was the classification and division of property. Both parties presented multiple
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witnesses and cxhibits regarding contributions, asset characterization, and valvation. The
court entered findings of fact and conclusions of law (“Findings and Conclusions™) on
December 13, 2024, App. 2.

Tom moved to reopen the record on January 6, 2025, SR-I1 at 57. The court
denied that motion on January 30, 2025, SR-11 at 280, On January 31, 2023, the court
entéred the Judgment and Decree of Divorce (“Divorce Decree™) and notice of éntry was
filed on Febmary 3. 2025, App. 91. Tom filed his notice of appeal on February 26, 2025
SR-1l at 445,

Statement of Facts

Anna and Tom were married on June 6, 2008, when Anna was 47 and Tom was
53, App. 62. It was a second marriage for both, Each had three children from prior
relationships, and they had no children together. App. 63

At the time of marriage, Tom was a self-employed attorney; Anna wag an
established financial adwisor, having worked for Edward Jones for eight vears before
jeming Merrill Lynch in 2007, TR-1 at 41. 47-48. Both entered the marriage with thew
own children, assets, and financial obligations. App. 63; TR-1 at 43, Although Tom had a
prenuptial agreement in his first marriage, neither party sought or obtained a prenuptial
agreement to exclude premarital or inherited properly as separate property in the event of
a later divorce. App. 62-63; TR-1 at 41.

Tom built the Elderberry Home in 1992 and retained sole ovwnershap of it in his
2006 divorce, App. 70. In January 2008, Anna and her four-vear-old son moved into the

Elderberry Home atter she sold the home she owned m Brandon, South Dakota. TR-1 at
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42-43, The partics lived in the Elderberry Home throughout the mamiage until May 2021,
TR-1 at T4 App. T During the marmage, they twice morigaged the Elderberry Home:
bioth were listed on the notes, morigages, and satisfactions, SR-1 at 131, 1536; TR-4 m 112,

In 20019, Tom and Anna formed Clayton Investment Group, LLC. (“Group™).
App. 64. Anna continued her financial advisory practice through the Group while Tom
comtinued his law practice and also became licensed as a financial advisor. fd Together,
they rented shared office space to conduct their work. TR-1 at 70; TR-2 at 38-39,

Tom’s law practice remained active throughout the marriage, though it was not
s prmary source of imcome. App. 63; TR-2 at 20. Betore the mamage, Tom had
purchased 317 acres of farmland in Perry Township (“Farmland™) in 1989 for 8216.(4K)
and had accumulated vanous ethanol investmenis from Lake Area Comn Processors, Chter
Creek Ethanol, Sioux River Ethanol, and Verasun Energy (the “ethanel investments™)
SHE-1at 287, App. 75. Tom retained sole ownership of these assets after his first divorce.
App. 75, Dunng this mamage, Tom's primary imcome streams were rental pavments
from the Farmland and returns from the ethanol investments. TR-2 at 90.

Anna worked full-ime throughout the mamiage, comtributing and eaming more
than Tom i some vears. App. 63, She contributed financially and non-financially to the
marriage, supporting the family’s middle-to-upper-class lifestyvle through her eamings,
homemaking, and business mumagement. SR-1Tat 29, TR-2 at 174, Amna and Tom
commingled all aspects of their tinancial and non-financial lives by blending their

families and professional practices. as well as their assets and earnings.

“1

AEF-EFI-17AF w1



In 20119, the partics began looking for retirement property in Califormia. TR-1 at
97. They agreed to buy a condo in Paln Desert (“Palm Desert Condo™). rent it short-term,
and eventually retire there together. TR-1 at 98-99, Anpa and Tom initially signed an
escrow agreement to buy the condo as husband and wife. TR-1 a1 99. Shortly afterward,
Tom unilaterally restructured the purchase by substituting himsell as trustee of the TWC
Revocable Trust (“TWC Trust™) as the purchaser and rémoving Anna, TR-1 at 99-1040.
The TWC Trust closed on the Palm Desert Condo on May 23, 2019, for approximately
5347 000, SR-1 at 2921. The Palm Desert Condo represented the parties” “retirement
dream.” and Tom s unilateral actions lell Anna feelmg her mput “dhd not matter.™ TR-1
at 100,

In December 2020, as she prepared to slow down Tor retirement, Anna sold her
book of business to Jon Frick for 310,000, TR-1 at 50, The zale included a $10.000
down pavment and a $24,000 consulting agreament, under which Anna would stay on for
one vear 1o help transition chents. TR-1 at 30. The remaining $2 76,000 would be paid in
monthly mnstallments of $4.600 plus mterest. TR-1 at 214, Anna was also reguired to
exccute a non-compete agreement, and those monthly payments allowed Anna to
continue meeting her monthly expenses post-separation. ol

The parties separated in May 2021, and Amna moved out of the Elderberry Home.
While separated, they agreed o ]l the Duplex, which they had purchased together in
2015 as a rental property. SE-1 at 109-110. Anna and Tom created the Fifth Avenue,
LLC, to operate and manage the property. as equal pariners and owners. SR-1at 111, The

rental ncome from the Duplex was comingled in their personal accounts and used for
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shared expenses, including the Elderberry Home morigage. SR-1 at 117, They sold the
Duplex in late October 2021 tor $250,000. SR-Tat 112

Anna filed for divorce om October 15, 2021, requesting an equitable division of
property, spousal support, attomey fees, and a divorce on grounds of imeconcilable
differences or extreme cruelty. SR-1 at 3-4. Tom. appearing pro se, answered that most
assets were his premarital or separste property, asked that each retain “premarital
property,” opposed spousal support. and requested a divorce on the grounds of
wreconcilable differences. SR-1 at B-10.

Um November 22, 2021, Tom moved to distnbute the 5230000 from the sale of
the Duplex, arguing that Fifth Avenue, LLC, owed him tor alleged advances and that the
Duplex proceeds were nommarital. SE-T at 21-22; SR-IT a1 1451-52, Anna opposed the
motion, arguing that the proceeds were marital and should be held pending an equitable
division by the court, BR-1 at 109, The comrt denied Tom’s motion and entered findings at
that time to support the imtial conclusion in the February 3 Order that the proceeds were
marital and would be divided equutably as part of the final property division, App. 1-2.
Both dunng the hearmg on the motion and m the February 3 Order denving the motion,
the court emphasized that, regardless of title or engin, the court—not Tom—had “the
diseretion to determine what is and is not marital or non-marital property.”™ App. 2, SR-II
at 1433,

Shortly thereatier. Anna was torced to file a motion to prohibit the distribution of
proceeds from the sale of the Elderberry Home (“Elderberry Proceeds™). 8R-1 at 174,

Tom had histed the home for sale withowt Anna’s knowledge in violation of the TRO and
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was then withholding information about the sale. SR-1 at 174-76, Tom msisted the home
was solely his to sell. SR-Tat 182,

Cm June 10, 2022, davs before closing, the parties executed the Interim
Stipulation. App. 3. They agreed to sell the Elderberry Home for $872,5300. /o, The
Interim Stipulation stated that Tom “owned the Elderberry Home at the time of marriage
and a certain portion of the Elderberry Home constitutes non-martal and separate
property of [Tom].” and that the 2008 tax assessed value was 5432624, App. 4. It then
stated Tom was “entitled 1o keep said [$432.624) . . . in his possession during the
pendency of this divorce],]” with the balance of net proceeds to be held in trust. fd.
{emphasis addead),

Critically, the Interim Stipulation alzo included an express reservation clause,
which Tom fails to acknowledge in his brief to this Court, which clearly stated:

Both parties acknowledge and agree that nothing in this Interim

Stipulation and Agreement on the Sale of the Elderbermry Property

establishes certmin property and/or dni_la: amounts as marital that may be

divided or notnantal property that will remann separate property and no

agreement herein constitutes an admssion regarding the same and/or

constitutes a final property settlement as to any property.

App. 4.

On August 17, 2022, Anna was torced to file a motion 1o again enforce the TRO
and prevent Tom from further dissipating the marital extate, SR-1 at 186, She had leamead
through discovery or otherwise that Tom had dissipated marital funds by: (1) purchasing
S20.000 in LS. Treasury Direct [-Bonds (“[-Bonds™; (2) selling $90,408.75 in ethanol
shares; (3) donatimg 350,000 to UISDx, and purchasing a condominium m Chicago, Illinois
{“Chicago Condo™), where he and his girlfriend resaded. SE-I at 187-188

10
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Tom argued again that his unilateral transactions were allowed because he
dissipated what he considered his separate, nonmarital funds. SR-1 at 223, He argued that
he could trace the purchase money to the $432,624 i his possession from the Elderberry
Proceeds and funds from other accounts that he alleped were his nonmarital property. SR-
1 at 220-24.

At the October 4, 2022, hearing, Anna had 1o ask the court to enforee the TRO
and prevent Tom from sélling or spending marital assets without her knowledge or
comsent. App. 12-13. Tom, appearing pro se, argued that because he had “traced™ the
funds to lus premantal sources. the TRO did not apply. App. 21.

The court firmly rejected Tom™s posstion. [t told Tom in plain terms that he could
not simply declare assets 1o be his separate property and then spend them before the coun
classified them at a later trial. App. 26. The court repeatedly emphasized that only the
court—not Tom—had the authority to determine whether an asset wag marital or
separate, and 11 could not make that determination *if it's already sold and gone[.]” App.
25, As the court put it: “That’s not veur decision to make, Mr. Clayton. That 15 the
Court's determination to make|.|™ App. 28.

Following the hearing, the court entered the October 12 Order stating that Tom
had “sold and made purchases that are in violation of the [TRO]™ and that he was
“gpevifically prohibited from any further violations of the [TROL.™ App. 39-60. The court
further emphasized that it had the “authority to determme whether the LLC proceeds.
marital home proceeds. [-Bonds, [ethanol investments], LISD donation,” and the Chicago

Condo were “separate or marital property™ at a later trial. App. 60. Essentially. the court

Il
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held that a party cannot avoid the TRO by claiming the money he or she spends 1s his or
her nonmarital property.

During the four-day trial in September 2024, the primary issue was the
classification and equitable division of the sipnificant assets accumulated or appreciated
during the 16-vear marriage. The court heard festimony from both Anna and Tom Family
members, and financial ¢xperts.

Anna testified that, betore their marriage, she and Tom agreed that she would
continue working and pay for her son’s expenses, her car, and personal ilems such as
clothes and shoes. TR-1 at 65. Otherwise, their money was used jointly to cover ther
living expenses, TH-1 at 64. Anna forther described how, in her view, marriage was a
partnership where living expenses and finances were combined without keeping score,
TR-1 m 63-64,

When Arna moved into the Elderberry Home with her son in 2008, it became her
“*mission” to build a blended family and “make the house a home,” s0 Tom's children
would feel comtortable spending time with their father, TR-1 at 65-66. She described
doing most of the houschold labor—cooking. cleaning, laundry. and evervday upkeep—
throughout the marriage. TR-1 at 63, Carter, Anna's son, and Ryan, Tom's son,
confirmed that Anna routinely prepared meals, did dishes and laundry, and handled
pardening. TR-2 at 174; TR-4 at 124, 127,

The Palm Desert Condo was the parties” mutual “retirement dream.” that they
chose together after looking at several properties in California, and they planned to rent it

until retirement and then live there together. TR-1 at 97-99. The parties agree that Anna
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was primarily responsible for the houschold labor with the Palm Desert Condo, inchuding
that she primarily selected, furnished, and prepared the property for rental. TR-1 at 98,
111,

But Tom later removed Amma from the purchase agreement and placed the Palm
Desert Condo in the TWC Trust without consulting her, which made her feel that her
mput did not matter. TR-1 at 100, Anna was upset with Tom's unilatéral actions, bécause
the Palim Desert Condo “was her retirement” and “where [she] dreamed that [they] would
spend time together[ ] TR=1 at 1043,

Anna trammed to become a Certified Medical Assistant (CMA) after separating
from Tom and realizing that she needed a new retirement plan. TR-1 at 51. As a CMA,
Anna eams 319 per hour, or roughly $3 (0} per month, TR-1 at 224-225, Her monthlv
expenses were abowt 37,000, which she could currently meet only because she received
S4,6410 per month from the sale of her financial advizory book of business. TR-1 at 225;
SE-1at 621. However, those pavments would soon expire, and she would then require
additional financial support, especially once she retires. TR-1 at 535; TR-1 at 223, At the
time of trial, Anna was 64 and looking to retire m two to four years, TR-1 at 55,

Anna supported Tom"s Farmland operations over the years, encouraged him to
switch from crop share to cash rent to create stable income and reduce his workload and
stress, relayed messages from tenants, and wrged him to formalize lease térms. TR-1 at
49-50, B0-84. Anna’s cousin, Rose Pauley, confirmed Anna participated in discussions
about the Farmland. particularly reparding the move trom sharecropping to cash rent. TR-

2 at 165-67. Amna reached out to Rose and her husband Bob for advice. as they were

13
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successful South Dakota farmers. [d Tom changed the Farmland’s ownership structure
during the mamiage, mcluding conveying miterests to himself, “a married man.” then later
lo the TWC Trust in August 2021, during separation. SR-[ at 2916, 2919; TR-1 al §9.

Anna hired Charles Melson, owner of Melson & MNelson, CPAs LLP. 1o conduct a
Forensic accounting of the parties” finances to identify any comingling, focusing on the
Palm Desert Condo, the rental meome from the Farmland, Tom's inheritance, and the
flow of tunds during the marniage. TR-2 at 84, Nelson testified to extensive commingling
across Tom's vanous accounts and difficulty tracing claimed “premarital™ dollars
because income and expenses moved freely among personal. Tarm, and trust accounts.
TR-2 at 89, 121-12

Mr. Nelson's report was also admitted into evidence, SR-I at 3377, Regarding the
Palm Desert Condo. Nelson explained that although the property was titled in the name
of the TWC Trust, the funds used for its purchase were dravwn from multiple sources,
including a personal account, the farm account. a client trust account, and the trust itself,
SR-I at 3378. Nelson further noted that rental payments for the Palm Desert Condao,
which should have been deposited into the TWC Trust account, were instead placed in
the Farm account. SR-T at 3378-72. Additionally, the farm account wis used to pay for
personal and marital expenses, such as Christmas gifis, Flderberry Home real estate
taxes, Tom's pre-marital alimony, Elderberry Home HOA dues, and church pledges. SR-1
at 33802 TR-2 ot 97-98.

Tom hired Michael Snyder to reconstruct his premarital estate. trace various

transactions from the premarital estate. and evaluate whether Tom’s tax-related decisions
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during the mamiage were proper, TR-3 ot 4-8. Snvder valued Tom™s premantal estate a
2171936 and his inheritance at 3430,136, totaling 52,602 072, TR-3 at 14-16. He
attempled to trace the funds used to purchase the Palm Desert condo and concluded all
sources were éither premarital, income from the Farmland. or Tom's inheritance. TR-3 at
14-16. However. Snvder’s valuations were based solely on Tom's disclosures and
eslimates, rather than current values or actual statements. TR-3 a1 49-31, Further, he did
not verify whether the assets he traced still existed at the time of trial. TR-3 at 49.51.

In itz post-trial Findings and Conclusions, the court found both parties to be
educated. accomphished professionals who brought assets and eamuing capacity into the
marriage. App. 63, The court specifically found that Anna made significant financial and
nonfinancial contributions to the parties” lifestyle. /@, The court concluded that “[b]oth
parties made direct and indirect contributions 1o all marital property that was more than
de minimus” and that their efforts allowed the marital estate “to change and grow owver
the 16-year mamage.” App. 83

The court valued the Farmland at 3 300,000 and found i to be marital property,
based on Anna’s direct and indirect coniributions. App. 68-6%. Tom did not present any
competing valuation evidence. For the Elderberry Home, which sold for $872 304, the
court determined $714.913 of the net proceeds were marital and 589,364 were Toms
separate share. App. 72. The court found Tom violated the TRO by purchasing the
Chicago Condo for 3219000 and donating 550000 to USD without Anna’s written

consent or a court order. App. 67-68. Those assets were also classified as marital. The

15

AEF-EFI-17AF w1



court credited Tom 389,364 of scparate funds toward the Chicago Condo, reducing its
marital value to $129.636. App. 77

The court found Tom s ethanol mvestments were marital property because they
generated substantial marital income and tax obligations during the marriage. and
because that income was treated jointly and reponted on their joint marital tax retum.
App. 73-76. The court concluded Tom also violated the TRO by selling ethanol
myestments and using the proceeds to buy the I-Bonds, agmn without Anna’s consent or
a court order, App. 81.

The court found both experts “credible.” but noted that Snyder could not trace
Tom’s alleged premarital funds “dollar-for-dollar.” and that Tom™s premarital and
mhented funds were repeatedly commgled and placed into accounts that were used to pay
marital expenses. App. 65-66, The court also observed that some assets Tom labeled
“premarital” no longer existed. App. 66. As to the Palm Desert Condo, the court found it
marital because it was bought with blended sources, maintained as part of the partics”
jomt retirement plan, and both parties contnbuted to its upkeep. App. 73.

The court included other assets—home fomishmgs, the 2003 Mercedes, and
artwork—in the marital estate. App. 77. The court also awarded Aona §15,000 in
attorney fees, finding the request reasonable given the size and complexity of the marital
ehtate, but also necessary because Tom's actions increased the amount of lime spenl on
the case and his relative liquidity. App. 84

Tom later moved to reopen the record. claiming newly discovered evidence. SR-11

at 57-58, 174. He claimed he did not leam about the October 12 Order until it was
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submitied as an exhibit at the pretrial conference, and therefore, he was unaware that the
court had found he had violated the TRO until that time. SR-TT at 57-38. Amna responded
that Tom was present at the October 2022 hearing, was incladed in the emails presenting
the proposed order to the court, and. in any event, had a copy of the October 12 Order
two weeks before trial. SR-I at 142-45, The court denied Tom's motion. finding his
claimed lack of knowledge “without ment.” SR-11 at 280-81.

The court made numerous credibility determunations that factored into the fair and
equitable property division, based on its ability to view four davs of witness testimony
and courtroom behaviors.

The court entered its Divorce Decree on January 31, 2025, granting the divorce on
the groumds of irmeconcilable differences. App. 21. Although Amna received some
mcome-producing assets, the court expressly found Tom retained “the majority of the
marital income-producing property.” App. 3. The conrt™s final divizion resulted in Anna
retaming %1.006,255 in assets and Tom 55,943,672, App. 101, Tom was ordered to pay
Anna an equalization payment of 32468 708,50, App. 96. Contrary to Tom’s assertion
m his bricf to this Court, Anna did not receive more assets than Tom,

Standard of Review

A cireuit count’s division of marital property, including its classification of

property as marital or nonmarital, is reviewead for abuse of diseretion, Coor v Cook, 2022

E.D. 7409 19, 983 NOW.2d 180, 187, “An abuse of discretion occwrs when discretion is
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excrcised to an end or purpose not Justified by, and clearly against, reason and evidence.’
Fel.

Findings of fact are reviewed for clear error, Conti v, Conti, 2021 8.1D. 62, 9 24,
907 MOW.2d 10, 160 Whether a spouse made more than a de minimis contribution to the
accumulation or maintenance of property is also reviewed for clear error. Ahrendt v
Chamberiatn, 2018 5.12. 31,9 13, 210 N.W. 2d 213, 919, Under the clearly ermoncots
standard, “[t]he question is not whether this Court would have made the same findings
that the trial court did. but whether on the entire evidence [this Court is] left with a
definite and tirm conviction that a mistake has been committed.” Matter of Est. of Shmon.
2024 8.1 47,920, 11 N.W.3d 36, 41. “All conflicts in evidence must be resolved in
favor of the trial count’s findings.”™ Larson v Larsen, 2007 8., 47,99, 733 N, W . 2d
271, 75

Contractual stipulations in divorce proceedings are governad by the law of
contracts.” Roseth v. Roseth, 2013 S.D. 27, 1 13, 829 N.W.2d 136, 142, “Contract
miterpretation 15 a question of law reviewable de nove.™ fd

Argument

1. The circuil court did not abuse jis discretion when it found that Tom
violated the Temporary Restraining Ovder (TRO).

Tom contends the court abused its discretion in finding he violated the TRO when
he purchased the Chicago Condo for $219,000 and donated 350, (16 to U'ST). AB 12, He
also asserts the conrt erred in finding he viclated the Intenim Stipulation. AB 24-235,
Becaise the court found he violated the TRO—not the Interim Stipulation—and because

Tom’'s arguments on these wsues overlap, they will be addressed together.
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Tom’s theory s that the Internim Stipulation essentially gave him the $432,624 as
his separate property. AB 14 He claims the court misinterpreted the Interim Stipalation
and disregarded the parties” alleged understanding that the 432,624 represented his
separate premarital property, which he was free to use as he wished. AB 18,

Thus, this is ultimately an issue of contract interpretation. “[I]n determining the
proper interpretation of a contract the court must seek 1o ascertain and give ¢ffect 1o the
miention of the parties.” Caffey v Coffer, 2016 8.1, 96, 9 B, 888 N.W . 2d &05_ RB0&
{alteration in original) {citation omitted). In general, parol evidence iz only admissible to
explain a written contract after the court finds that the writing 15 ambiguous. Roseth, 2013
8.0 27,9 15, 829 N.W.2d 136, 142, Thus, “[wlhen contract language is unambiguous,
extrinsic evidence is not considered because the mient of the parties can be derived from
within the four comers of the contract™ Black Hills Excavating Servs., Jne. v, Retail
Const. Serve,, Ing., 2016 8.D. 23,9 10, 877 N.W.2d 31%, 322

A contract is not ambiguous just because the partics later disagree “on its proper
construction or thew mtent upon executmg the contract.™ fd “Rather. a contract is
ambiguous only when it is capable of more than one meaning when viewed objectively
by a reasonably intelligent person who has examined the context of the entire integrated
agreement.” Vander Heide v. Boke Ranch, Inc., 2007 8.1, 69,9 37, 736 NW.1d 824,
B30,

The plain language ol the Interim Stipulation is unambiguous, The parties agread
that a certain portion of the Elderberry Home was Tom’ s separate property, that the

Elderberry Home was valued at $432.624 i 2008, and that Tom was entitled to keep this
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amount from the Elderberry Proceeds “m his possession™ while the divorce was pending,
However. it also expressly stated that “nothing in this Interim Stipulation . . _ establishes
certain property and‘or dollar amounts as marital . . . or nonmarital property . . . and no
agreement herein constitutes an admission regarding the same and/or constitutes a final
property seftlement.” App. 4. In other words, Tom could temporarily hold the $432.624.
bt the Supulation did not decide its ultimate classification.

Tom™s arguments about the need for extrinsic evidence to understand the parties”
intent are without merit and seek to render the reservation clavse meanmingless, contrary to
the well-gstablished rules of contract interpretation. Coffey, 2016 8.D. %6, § 8. 888
N.W . 2d at 809 (explaining that courts do not interpret contractual language in a manner
that remdars a portion of the contract meaningless). Giving a “reasonable and effective
meaning 1o all of ™ the terms, the Interim Stipulation allowed Tom to hold the $432.624 in
his possession pending final division; howeaver, the funds were not definitely his zeparate
property to spend freely. /d

Regardless, the TRO applies to all assets. Under SDCL 25-4-33.1:

Upon the filing of a summons and complamt for divorce . . . by the

plaimtitt, and upon personal service of the sunmmons and complaint on the

defendant a [TRO] shall be ain effect agamnst both parties until the final

decree is entered . . . or until further order of the court:

{1} Restraining both parties from transferring, encumbering, concealing, or

m any way dissipating or disposing of any marntal assets, without the

written consent of the other party or an order of the courl, except as may

be necessary in the usual course of business or for the necessities of life,

and requiring each party to notity the other panty of any proposad

extraordinary expenditures and 10 account to the court for all extraordinary
expenditures made after the temporary restraining order is in effect[.]”
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Although the statute refers to “mariial assets,” this term must be understood in the
context of South Dakota’s approach to property division during divorce. The distinction
between “marital™ and “non-marital” property is a classification made by the court at the
end of the divorce process for purposes of equitable division, not a preexisting legal
status, See Fleld v, Fleld, 2020 8.D. 51, 7 25, 949 N.W.2d 221, 227. Because the court
st later clagssify each asset as marital or non-marital, a party camot avoid the TRO by
clamming the money spent was his or her separate property. Rather, the TRO necessanily
applies to all assets owned by either party while a divorge i pending,

Thus, even though Tom was allowed to have possession of the funds. he was
prohibited from “dissipating or disposing of " the funds without Anna’s written consent or
a court order, except as was “necessary in the usual course of business or for the
necessities of life]. |7 SDCL 25-4-33.1{1). Morzover, he was specifically required to
notity Anna “of any proposed extraordinary expenditures and to account to the court for
all extraordinary expenditures[.]” Id,

After lus admission of service of the TRO, Tom did not notify Anna or obtan a
court order before buying the Chicago Condo or donating 550,000 to USD). Purchasing a
second condo in another state and making a large charitable donation plainly do not
gualify as expenditures “necessary in the usual course of business™ or as “necessities of
fe.” SDICL 25-4-33.01(1). They are extraordinary expenditures.

Therefors, the court’s conclusion that Tom vielated the TRO by his unilateral
purchase of the Chicago condo and donation to U'SD. was not an abuse of discretion.

Likewise. the ciromt court did not abuse its diseretion in concluding that Tom further
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violated the TRO by selling off $161,753 worth of cthanol mvestments and using
£20.000 from those proceeds to purchase the I-Bonds.

As explained below, the court also did not abuse its discretion by including the
ethanol investments in the marital estate. The parties mtertwined thew Mmances during the
marriage, jointly benefited from the investmeant income, and shared the tax consequences.
By selling 5161,733 worth of ethanol investments without Anna’s consent or a court
order, Tom vielated the TRO by disposing of marital property. Additionally. by
reinvesting 520,000 of the proceeds in I-Bonds, Tom made an extraordinary expenditure
without notifymg Anna or properly accounting to the court. These actions directly
eontravened the TR s restraints interwled 1o preserve assets pending classification and
division. Thus, the court acted within 1ts discretion in finding Tom violated the TRO.

2z The circuit conrt did not abuse its discretion when it dassitied 389,364
as Tom's nonmarital share of the Elderberry Home sale proceeds.

The circuit court has broad discretion to classify property as marital or
nonmarital. Nickles v. Nickies, 2005 8.D. 40,9 32, 863 N.'W.2d 142, 133. However,
“property should only be excluded as non-marial when “one spouse has made no or de
mininis contributions to the acquisition or maintenance of an tem of property and has no
need for support]. | Dusham v. Sabers. 2022 8 1. 65, ¥ 46, 981 N.W.2d 620 639,

The record supports the court’s finding that Anna made more than a de minimis
contribution to the Elderberry Home. She lived there with her son from 2008 until May
2021, when the parties separated, She provided homemaking labor for more than a
decade, Carter and Ryan corroborated that Anna cooked, cleaned, did laundry, and

performed upkeep. TR-2 at 174: TR-4 at 124, 127, The court found that, considermg both
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parties’ direct and indirect efforts, “nerther [party] contributed more than the other™ to the
Elderberry Home during the marsage. App. 72 That finding is not clealy erroneous.
Accordingly, the court did not abuse its discretion in classifying the Elderberry Home as
a marital asset

Tom argues that the parties “stipulated™ that $432,624 of the Elderberry proceeds
was his separate, nonmarital property. Bul as explained above, the Internim Stipolation
expressly reserved classification and stated that nothing 1 it “constitutes a final property
settlement.”™ App. 4. See also Radigan v Radiean, 465 N.W.2d 483, 484 (8.1, 1991)
{“An agreement between the parties [as to property division] is one relevant factor for the
eourl’s consideration, but such an agreement does not control the court’s exercise of its
discretion in light of all relevant factors.™). Moreover, the court found Tom dissipated the
£432,624 in violation of the TRO and therefore could include those funds in the marital
astate, See Ahrendr, 2008 8.0, 31,9 17, 910 N, W.2d at 220 (upholding inclusion i the
marital estate of funds transferred in violation of a TRO),

The court then exercised its diseretion to determine Tom's nonmarital portion of
the Elderberry Proceeds by dividing the total sale proceeds (3804,277) by cighteen
vears—f{rom when he retamed sole ownership following his 2006 divorce until the 2024
trial. App, 72. Multiplying the resulting annual value of 344,682 by the two years Tom
lived in the home before marrying Anna. the court allocated 582,364 10 Tom as his
notmarital share. Jd.

Tom argues the court improperty used an 18-vear span because the home was sold

m 2022 However. “there is no rigid formula that must be followed, nor any fixed
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percentage to which either party is entitled.” Osdoba v Kellew-Clsdoba, 2018 8.1, 43, 9
19, 913 N.W.2d 496, 502 (ciation oomatted). The court found that $8%.364 was “a
reasonable amount based upon the length of the mamiage, appreciation of the property
during the marmiage, and the parties” joint contributions to the maintenance and sucoess of
the home.” App. 72.

Although the home was sold in 2022, the proceeds remamed subject to the court’s
equitable division until a final determination was made in 2024, Thus, treating the
5804277 in Elderberry Proceeds as a continuation of the Elderberry Home for
classification purposes was within the court™s discretion. And the court’s findings reters
to the “amount™ being equitable, so the methodology the circuit conrt used to arrive at
that amount need not follow a ngid formula, so long as the fimal amount was deemed fair
and equitable, and that amount is not an abuse of discretion.

Finally, the circuit count did not abuse its discretion in awarding Anna
2357,450.00 from the Elderberry Proceeds. The record shows that Anna lived in and
contrbuted to the home for over a decade, supported the household financially, and
shared responsibility for maintaining and improving the property. The award reflects the
court’s reasoned effort 1o equitably divide the marital estate, taking into account the
parties” long-term financial partnership and their respective contributions, and the
extreme commingling of any pre-marital or mherited assets with marital property.

3 The circuit conrt did not abuse its discretion by denying Tom™s
maotion to reopen the recond.

Following a four-day trial and multiple pre-trial hearings, Tom requested o
reopen the record so that he could produce evidence he did not receive notice of the
24
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Cowrt's October 12 Order. But the evidence Tom wished (o supplement was immaterial
to the court"s decision, meredible to the court regardless due to Tom being at the hearing
and invalved in e-mails regarding the order following the hearing, and, ultimately, had
Tom exercised reazonable diligence, he could have presented his evidence duning the
Four-day trial.

A trial court’s ruling on 4 motion 1o reopen a civil case to permit additional
evidence is reviewed under the abuse of discretion standard. Stafe . Milk. 2000 81D 28, 9
11, 607 N.W.2d 14, 18; Sabhari v. Sapari, 1998 S 35,9 27, 576 N, W.2d &8, £95;
Endres v. Endres. 332 N.W.2d 65, 72 (5. D.1993). A mal court 15 given wide latitude m
determining whether to reopen a case, See Milk, 2000 8D 28, 9 11, 607 N.W.2d at 18
“While the particular criteria that guides a trial courl’s decision to reopen are necessarily
flexible and case-specific. it is generally understood that a trial court abuses its discretion
if its refusal to reopen works an “injustice” in the particular circomstances.”™ Jd, (citation
omitted).

Again, the carewil court found Tom™s elaim that he did not know about the
October 12 Order “without ment,” noting he was present at the October 2022 hearing,
was copred on communications about the order, and had the order at least two weeks
before trial —vet did not raise the issue then. SR-11 at 280-81. Moreover, the court
grmtled Tom multiple concessions during the trial, allowing him to present evidence oul
of turn and in other ways. On this record, denying the motion to reopen the record afier a

four-day trial was plainty within the count’s discretion and certainly did not result in any
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mjustice to Tom considenng how the evidence he wanied to present had hitle to no
bearing on the outcome.

Additionally, Tom’s argument with respect to this issue that the circuit court sua
sponte reformed the miterim stipulation 1= entirely without merit.  As explaned above, the
plain language of the Interim Stipulation is unambiguous. “When contract language is
umambiguous, extrinsic evidence is not considersad becanse the intent of the parties can be
derived from within the four comers of the conteact.™ Black Fills Fxeavating. 2016 8.1
23,910, 877 N.W . 2d at 322, The court did not reform the Interim Stipulation; it simply
enforced its terms as they were wntten. Admitting parol evidence to contradict those
terms would itself risk reverzible error. See Carr v HSenike, Inc., 365 NW.2d 4, 6 (8.,
1985) (reversing where trial court admitted “contemporaneous understanding™ when the
written agreement was “patently clear™),

4, The cirenit conrt did not abuse its discretion when fairly and
equitably classifying and dividing the parties” assets and debis,

Tom advances numerous arguments regarding the circuit court s classification
and division of the existing assets and debts. He argues the count erred by classifyving as
marital: (1) the Palm Desert Condo, (2) the Farmland, (3) the ethanol investments and [-
Bonds, {(4) the 2003 Mercedes, {5) the retirement accounts, and (6) Fifth Avenue Duplax
proceeds. See eg ., AB 26, 31, 39, 43, 46-47. He also claims the court should have
excluded the premarital value from each asset.

Tom’s arguments ignore the distinction in how property is viewed during a
mamiage and during a divorce under South Dakota law. “[Ouiside the context of divoree
... mamage does not vest in one spouse an mierest i the other’s separate property.”

26

AEF-EFI-17AF w1



Scherer v, Scherer, 2015 8.1 32,9 6, 864 N.W.2d 490, 493 (altcration in original )
{citation omitted). Thus, while married, spouses are generally “entitled to maintain
separate property and do with it as they see fit.” Field, 2020 3.D, 51,9 17, 249 NW.2d
al 224, See also 8DCL 25-2-4. However, in the comtext of divorce, “South Dakota is an
all property state, meaning alf properiy of the divorcing parties is subject to equitable
division by the circuit court, regardless of title or origin” Liebel v, Lighel, 2024 5.D. 34,
18,9 N.W3d 305, 511 {emphasis added). See also SDCL 25-4-44

While all property owned by divorcing parties 8 subject to equitable division, the
cirewit court must first classity each asset as esther marital or non-marital. See Liebel,
2024 8.1 34, 918, 9 N.W . 3d at 511. The circuit court has broad discretion in its
clazsification, but “property should onlv be excluded as non-marital when “one spouse
hias made no or de minimis contributions to the acquisition or maintenance of an ilem of
property and has no need for support]. | Duniam, 2022 8.D. 65, 9 46, 981 N.W 2d &
39 {citation omitted). This is a namow exception. As a result, premanital assets,
mhentances. and gifts are “not automatically deemed separate and “ipso facto excluded
from consideration m the overall division of property.™ Field, 20020 8.0, 51,9 17, 949
NW.2d at 224-25 (cation omitted).

After classifyving property, the court equitably divides it. There is “no rigid
formula™ and “no fixed percentage”™ guarantead to either spouse. Credoha, 2018 5.1, 43, 9
19, 913 MW 24 at 5302 (ciation omitted). The court considers:

(1) the duration of the marriage; (2) the value of the property owned by the

parties; (3) the nges of the parties; (4) the health of the parties; (5) the
competency of the parties to carn a living: (6) the contribnthion of each
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party to the accumulation of the property; and (7) the income-producing
capacily of the parties” assets.

Fherthenn, 2022 8.1, 65, 9 40, 981 N.W.2d at 637. “The trial court must make the division
of property on the basis of these principal factors while having due regard for equity and
the circumstances of the parties.” Goeden v. Goeden, 2024 8D 51,743, 11 N W.3d
TH8, 782,

The Palin Desert Condo

Tom argues the Palm Desert Condo, which was clearly purchased by the parties
during the mamiage, should have been deemed his zeparate property because he allegedly
truced the purchase money to his premantal estate and inheritance.

Whether an asset originates from an inheritance or the premarital estate is not the
lest for determining separate property under South Dakota law, “Although tracing is
allowed ___ it is not required as a matter of Taw." dhrendt, 2018 5.D_31, 921, 210
NOW.2d at 921, To exclude property as nonmanital, the court must find both that the non-
owning spotse made only a de mimimis contribution and that there is no need for support.
Dhepham, 2022 8.1, 65,9 46, 981 N.OW . 2d at 639,

Here, buving the condo was a joint retirement plan, which Anna and Tom chose,
furnished, and prepared together to use as a rental before retiring there. TR-1 at 97-99,
111, Anna was involved in the acquisition, purpoze. and maintenance of the condo in a
meaningful way. [d.

Even erediting Tom’s tracing, his own numbers show the condo was purchased
with a mix of approximately $172.649 in inheritance and $196,943 in marital eamings.
TR-3 at 14-16. Moreover, the accounts uséd to purchase the condo were also used
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throughout the mamiage (o pay marital expenses, underminmg Tom™s argument that the
funds remained segregated. SR-T at 3378-80.

O this record, the court did not clearly err in fimding Anma’s contribution more
than de minimms and did not abuse its discration in classifying the Palm Desert Condo as
marital.

The Farmland

Tom argnes the circuit court clearly erred i findimg that Anna contributed to the
Farmland and abuzed itz discretion by classifving the entire Farmland as marital without
excluding any premarital value. AB 31. He turther claims the court should have
eonsiderad potential tax consequences if he must sell the Farmland to satisty the
aqualization payment, AB 42

The record supports the court’s findings, The court recognized that Tom spent
more time managing the Farmland than Anna; however, Tom himself admits that his
management required only a couple of hours cach month. TR-4 at 33-34. Nonctheless,
Anna contributed to this source of passive income by encouraging Tom to switch trom a
crop share to a cash rent structure, which reduced Tom’s workload and stress. The
evidence showed that Farmland rental income, along with retums from the ethanol
mvestments, were Tom’s primary income sources during the marriage and thai those
funds were used to pay personal and household expenses.

Mr. Nelson testified that personal expenses—mncluding church donations.
Elderberry HOA dues and real estate taxes. gifts, and even alimony—were paid from the

Farmland account. TR-2 at 97-98. Given the evidence presented of Anna’s full-time
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employment throughout the mamage, the court found that = Anna’s income for the
houschold allowed Tom to keep the fammland income somewhat separate.” App. 62

Without Anna’s contmbutions, Tom would not have enjoyed the same degree of
fleximlity in managing and retaming Farmland meome, South Dakota law requires courts
to consider indirect contributions where ane spouse s ¢fforts allow the other to preserve
or grow property with funds “that otherwise would be required for the support and
maintenance of the family.” Muenster v Muyenster, 2000 8.D. 23,9 17, 764 N W.2d 712,
TI7 {eatation omitted ). The court’s finding that Anna made more than a de minimis
contnbution to the Farmland was therefore not clearly emroneous.

The court also acted within itz discretion in classifying the entire value of the
Farmland as marital. The count considered the onigin, appreciation, contributions of both
parties, and the Farmland’s income-producing capacity in light of how that income was
umed throughowt the marriage. Relying on Anna’s expert testimony, the count found that
the Farmland increased in value from $389,331 m 2008 to 53, 300.000—a gan of
approximately £2.91 million during the marmage. App. 68.

Tom did not present amy competing valuation evidence, Although market forces
were the primary driver of appreciation, it was within the court’s discretion to consider
the role of marital parinership and indirect support in maintaining and leveraging that
mvestment.

Tom next claims the property division 18 inequitable becavse he may have to sell
the Farmland to fund the $2.47 million equahzation payvment and that such a sale would

oreate adverse tax consequences. However, he cites no authority supporting his arguinent
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that the circuit court should have considered the tax consequences of selling the Farmland
m dividing the marital estate. The failure to cite supporting authority waives the
arguoment. Langdeon v, Longdeon, 2008 5.1, 44, 9 35, 751 N W.2d 722, 733, Moreover,
he presents estimates of potential tax hability that were never presented 1o the court (o
eotmider at trial. See Halthersma v. Halbersma, 2000 8 D. 98, 921, 775 N.W.2d 210, 218
{*“The failure to present an issue 1o the circuil court constiiules o bar 1o review on
appeal ")

In any event, South Dakota follows the “well-settled mle that theoretical 1ax
conseguences on transactions which are not necessary or probable but merely conpectural
need not be considered.” Wallahan v Wallahan, 284 N W.2d 21, 25 (8.1 1979). Thus,
the Court has held that it is reversible error to consider the after-tax value of an asset for
equitable division unless there is evidence that liquidating the asset is actually necessary
to provide the funds required for the property distribution. Keffey v £irk, 391 N W, 2d
632, 637 (5.D. 1986),

Alter payment of the 32,468, 70850 equahzation amount. both parties will retam
approximately 53.474,963.50 each. App. 101, Tom is not compelled to liquidate all of s
assets or even all of the Farmland: he can choose which assets to sell and do so in a tax-
efficient manner. A property division is nod inequitable simply because the spouse who
must make the equalization payment ends up with fewer assets than before. See Lien v
Lien, 278 N.W.2d 436, 442 (5.D. 1979,

Accordingly, the court did not abuse its discretion in ¢lassifving the Fanmland as a

marital asset.
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Lhanol Investments and I-Bonds

Tom argues his ethanol imvestments should have been excluded because he
acquired them before this marriage and kept them separate,

The cournt acknowledged Anna ““was not involved in the acquisition or
maintenanece of the ethanel shares.™ App. 75. However, the court was nol required 1o
exclude those mvestments from the marital estate om that basis, “Contribution of the
parties to the acquisition of marttal assets is a factor to be considered i dividing
property, but it 18 not dispositive,”™ Scherer, 2015 8.1, 32,9 14, 864 N W.2d at 495,

Although Anna did not contnbute directly to the ethanol investments, the court
found that Anna lad demonstrated a need for future financial assistance, Evidence was
presented demonstrating that the parties imtertwined their financial lives, careers, and
retiretnent plans during their marriage. The record shows that the ethanol investments
generated substantial mcome during the marriage, which the parties uzed to support their
hifestyle, and that they bore the tax consequences together. App. 76, Given these
circumstances., includmg the ethanal investments i the marital estate was well within the
court's discretion,

Moreover, Tom misinterprets the cireunt court's findings about the parties” jomnt tax
returns, The court did nod conclude that filing joint returns created a shared property
mterest in the ethanol investments or the Farmland. Rather, it found that filing jointly
showed the parties reported income from these assets together, were both lable For the

related taxes, and used that income to pay their joint expenses.
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For similar reasons, the cowrt properly included the I-Bonds. Tom purchased the
I-Bonds using proceeds from selling ethanol investments while the TRO was in effect.
App. 67. Because those transactions violated the TRO), the court did not abuse iis
discretion in treating the I-Bonds as marital. See Ahrendr. 2018 8.D. 31,917, 210
NOW.2d at 920 (upholding inclusion mn the marital estate of funds transterred in violation
of a TRO).

20603 Mercedes

Tom also challenges the mclusion of a 2003 Mercedes i the marital estate. He
clams it was a personal gifl from his brother-in-law. AB 46.

Whether a gift is marital depends on the denor”s intent at the time of the transfer.
Figld, 2020 8.1, 51, 9 24, 949 N.W.2d at 226. The evidence presented regarding the 2003
Mercedes was munmal. Tom testfied that while helping prepare his sister and brother-in-
law’s South Dakota home for zale, he asked his brother-in-law about what he wanted to
do with the 2003 Mercedes. TR-4 at 31. His brother-in-law was unsure. =0 Tom said,
*Well, I'll take it, and [his brother-in-law] said, Okay, vou can have it.,”" TR-4at 31.

Anna similarly testified that Tom's “sister and brother-in-law had decided to sell
their home in Sioux Falls, and [the Mercedes]| was stored there, and they needed to
dispose of it.” TR-1 at 185, 8he further explained that it was not just Tom who helped his
sister and brother-in-law get the house ready for sale. TR-2 at 57, Amma and other family
members also asswted in prepanng the house, not just Tom, md multiple items were
exchanged and commingled during this process, TR-2 at 57,

Om this record, the court reasonably found msufficient evidence that the Mercedes

was wtended as an exclusively personal gifi to Tom alone. That finding was not clearly
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erroncons, and including the Mercedes im the marnital estate was within the court’s
discretion.

Retirement Accounis

Tom argnes the circuit court faled to deduct the premarital value of his retirement
accounts from the marital estate. AB 47, He cites no authonty to argue that the court was
required 1o make such a deduction. The Tailure to cile supporting authorty waives the
clamm. Longdeau. 2008 8.1, 449 35, 751 N.W.2d at 733. He likewise offered no
authority—in his objections to the Findings and Conclusions—requiring exclusion of
premantal retirement balances. SR-11at 1132,

In any event. the record reflects that the court considered the length of this 16-
vaar marriage, the parties” contributions, and their future fimancial need=s. App. 81-83,
The law is clear that a circuit court is not required to “give both divorcing parties eredit
for all their premarital aszets in order to make an equitable division of property.”
Muenster, 2000 8.12. 23,9 16, 764 N.W.2d at 717. Tom's bare assertion that the court
“fuled to deduct” hus premarital balances does noed establish an abuse of discretion.

Tom also challenges the award to Anna of the $143.035 from the sale of the Fifth
Avenue Duplex. The circuit court incorporsted its February 3 Order into the final Divorce
Decree. In that order. the court found that the Duplex “was purchased with personal funds
and then refinanced with personal tunds™ and that the proceeds “must be deposned and

go through a personal account.”™ App. 2. After considering the relevant factors, the court
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held that the Duplex proceeds were marital property to be divided as part of the overall
equitable distribution. d.

Although the court did not repeat detailed findings on those proceeds in the
Divorce Decree, in its Findings and Conclusions, the court meorporated its prior findings
by reference. which specifically noted that “the parties created Fifth Ave, LLC, to acquire
and sell mvestment properties during the marriage” and found that during the marriage,
they received “mmvestment imncome from properties|.]” App. 65, These findings are not
clearly erroneous, and including the Fifth Avenue Duplex Proceads in the marital estate
was within the court’s discretion.

5 The clrcuit court did not abuse its discretion when it considered, and
did not clearly error when it found, that Anna had a need of support.

Relying on Weber v. Weber, 2023 5.1, 64, 116, 999 N.W.2d 230, 236, Tom
argues that the circuit cowrt had no authority to consider Anna’s need for support because
Anna waived any claim Tor alimony.

Tom's reliance on Weber is misplaced. In Weber, the Supreme Court held that a
husband waived the right to argue for spousal support on appeal because he “did not
request sponsal support or present any specific testimony relating to this issue™ to the
circnt court. eber, 2023 8.1, 64. 9 25, 999 N.W.2d at 236. In other words, Weber did
not hold that & party™s averall financial need becomes irrelevant to equitable division if
alimony is waived.

South Dakota’s existing decisional law demonstrates that, for purposes of
equitable division in divorce proceedings, a court is required to consider a spouse’s need
for support before classifymg an assel as marital or non-marial See Clook, 2022 8.1, 74,
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130, 983 N.W.2d at 191 {remandmg for reclassification of retirement income when the
cirewit court failed to address whether wile needed the retirement income to pay for
support); and Field, 2020 5.1, 51, 9 29, 949 N.W.2d 221, 227 (bv failing to consider the
wife's contributions and her need for support, the court’s exclusion of the entire value of
the family farm from the marital estate was “in irreconcilable tenzsion™ with established
law]).

Here, like the husband n Feber, Anna warved alimony. However, by argning that
nearly every asset was non-marital, Tom made Anna’s need for support an issue the court
hiad to address. Thus, the coun properly considered Anna’s need for support when
elassifying the property.

At tnial, Anma—then 64 and planning to retire within a few vears—had monthly
expenses of about 87,000, her CMA wages were about 83,000 per month, and she was
only able to cover the gap becanse she was receiving $4,600 per month trom the sale of
her book of business, TR-1 at 224-225. But those payments will stop in two years, TR-1
at 55, 225,

Nonetheless, Tom argues Anna’s budget should not have been credited because it
meluded expenses For her adult son. But Anna’s son was four vears old when she and
Tom married and was raised in their household, The court had discretion 1o treat any
trunsitional support Anna continued to provide him as consistent with her demonstrated
need. especially in light of her approaching retirement. declining earning capacity, and

the fact that Tom retained most of the income-producing property. App. 83.
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Both partics are now at or near retirement age and will largely depend on
accumulated marital assets to support themselves. The court’s consideration of Anna’s
futwre financial need was both proper and necessary to classify and equitably divide the
property. Therefore, the court did not abuse 1ts discretion when considering and did no
clearly error when finding that Anna had a need for supporn.

[} The circuit court did not abuse its discretion in awarding Anna
S1EAHHLIN} in attorney’s tees.

Tom argues that the ¢ircuit count abused its diseretion in requiring him to pay
15,000,000 of Anna’s attormey fees, An award of attorney fees in divorce action is
permitted by statute. SDCL 15-17-38 permits a court, “if appropriate, in the interests of
Juetice.” to award attorney fees in a divorce. Whether an award of attornev Fees is
warranted is left to the sound discretion of the court. Jomeson v, Jameson, 1999 8.1, 129,
130,600 N.W.2d 577, 583.

The analysis requires two steps, First, the court must determine the
reasonableness of the fee by considering:

{1} the amount and value of the property involved. (2) the mericacy and
importance of the litigation. (3) the labor and time invelved, (4) the skill
required to draw the pleadmgs and try the case. (5) the discovery utilized,

{6} whether there were complicated legal problems, (7) the time required
for the trial, and (&) whether briefs were required.

Gioff v, Gofl, 2024 5.D. 60,9 26, 12 N.W.3d 139, 149-50 {citation omitted). Second. the
court must determune the necessity for such a fee by considering “the parties” relative
worth. income, liquidity. and whether either party unreasonably increased the time spent

on the case.™ /d.
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The circuit court did not abuse its discretion in awardmg Anna $15,000.00 in
attorney s fees becanse it properly applied the required two-prong analysis of
reasonableness and necessity. In considering the reasonableness of the fee, the court
found that the case imvolved a marital estate exceeding 37 million, with multiple
properties, imvestments, and substantial financial documentation that required review
over nearly three vears of hitigation. App. 78-79. The case required extensive discovery,
multiple hearings, a four-day trial, and significant briefing. Based on those factors, the
court found Anna’s fees reasonable.

Under the second prong of the analysis, the court found that Tom had the hgudity
to contribute to Anna’s Fees, App. T2 It also found that Tom’s violation of the TRO and
dissipation of marital assets ncreased the complexity and duration of the case. fd
Although Anna incurred almost $100,000 in fees, the court ordered Tom to contribute
only $15.000. App, ¥4, That limited award confirms the court weighed reazonableness

and necessity and exercised s discretion conservatively.
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Conclusion
The circuit court carefully exercised its discretion in classifving and dividing the
marital estate, Its findings are supported by the record, and its rulings are consistent with
South Dakota law on classification. dissipation, and equitable division. The Court should
suminarily atfirm the Judgment and Deeree of Divorce, including the property division,
equalization payvment, TRO findings, attomey-fee award, and denial of Tom's post-trial

oL,

Dated this 1(th day of November 2023,
WOODS, FULLER, SHULTZ & SMITH P.C.

By s/Michele A. Munson

Michele A. Munson

300 South Phillips Avenue, Suite 300
P.O. Box 3027

Sioux Falls, South Dakota 57117-3027
Telephone: (605)336-3590

Fax No.; 605-339-3357

Attorneys for Appellec
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Fax No.; 605-339-3357
Attorneys for Appellec
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STATE OF SOUTH DAKOTA) IN CIRCUIT COURT

: 88
COUNTY OF LINCOLN ) SECOND JUDICIAL CIRCUIT
ANNA M. CLAYTON, fDIVzi1-100
Plaintiff, . ORDER DENYING DEFENDANT'S
V5. MOTION TO DISTRIBUTE
PROCEEDS OF DUPLEX SALE
THOMAS W. CLAYTON,

Defendant.

b
This matter having comn before the Court in the Courtroom of the Lineoln
County Courthouse, Canton, South Dakots, on the 54 day of February, 2022, with the
Honorable Rachel Rasmussen, Judge of the Court presiding, and the Flaintiff appearing
in person and with coungel, Amanda W. Engel of the Duncan Law Firm, Sioux Falls,

South Dakota, 2nd the Defendant appearing via Zoom in person and on behalf of
himself, and the Court, after reviewing the file herein and the.arguments of counsel
having been heard, hereby enters the following Order,
IT 15 HERERY ORDERED, ADJUDGED AND DECREED that Defendant’s
Motion to Distribute Procesds of Duplex Sale is DENTED.
IT IS FURTHER ORDERED and determined that:
1. The parties purchased the Duplex with persona) funds while married.
2. The Fifth Avenue, LLC ["LLC"™) was created, and the Duplex was then
transferred via a Quit Claim Deed.
4. The LLC managed the Duplex and its business.
4. In 2020, the parties refinanced the original loan from 2015 obtained by the
parties, = .
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The loan was refinanced but no registering of the executed Quit Claim Deed
peeurred,

The Court has the aothority to determine what is and is not marital property
by-considering such factors as earning eapacity, duration of the marriage,
and value of property, as well as other factors.

The Duplex was purchased with personal funds and then refinanced with
personal or maritalfonds. When considering the factors used to determine
marital apd nonmarital property, as well as Field v. Field, 040 N.W.2d 221,
2020 5.1. 51, the Court has the authority to determine what property is
subject to an eguitable division regardiess of how the property is held,

A key fuctor inthe Court's holding iz thet the LLC does not have the ahility
to distribute the fupds. The funds must be deposited and go through a

personal account.
The proceeds from the Duplex sele are considered marital property.

I'T 13 FURTHER ORDERED the proceeds frorn the Duplex sale are considered

marital property, pursuant to SDCL 25-4-44, and shall be divided in accordance with a

full propety settlement and other marital and nonmarital property division by
settlement between the partdes or Order of the Court.

Datad rhis%? of February, 20245,

ATTEST:

BRITTAN ANDERSON, Cleck

By:

ﬁ% Razsmussen
Eﬁrl:nif. cﬂ -, '-_..-_;.:. Lo

IF'

Deputy




STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
b ]

COUNTY OF LINCOLN 3 RECOND JUDICIAL CIRCUIT
ANNA M. CLAYTON, L1DIVHF21-190

PlaintifT,

INTERIM STIPULATION AND
VS, : AGREEMENT ON SALE OF THE 5012
ELDFERBERRY CIRCLE HOUSE

THOMAS W, CLAYTON,

Defendant.

This Interim Stipulation and Agreement on the Sale of the 5012 Eldesherry Cirele House
iz made and cntored by and between Plaintiff, Anna M. Claylon {“FPlaintiff"), residing in Sioux
Falls, Beuth Dakota, snd Defendant, Thomas W. Clayion ("Defendant™), residing in Bioux Falls,
South Dekota.

WHEREAS, it iz the partics’ intention to stipulete to matters related to and conceming
the sals of the houss located at 5012 §, Blderberry Cirels, Sioux Falls, BD 57108 (herginafter the
“Elderbarry Property™), during the peodency of this divorce; snd

WHEREAS, the 2008 tax assessed value of the Elderbeny Property was Four Hundred
Thirty-Two Thousand Six Hundred Twenty-Four dollars ($432,624.00); and

NOW, THEREFORE, in considesation of the promises berein contained, and mutel
berefits 1o be derved therefrom, it is stipulsted and agreed by and betwesn the parties hersto,
subject to the approval of this Court, as Tollows:

1. The Elderberry Property is located at 5012 8, Elderberry Circle, Sioee Falls, 3D 57108,

2. The parties mutually agree to selling the Elderbermy Property during the pendency of the
divoros in socordance with the terms contained hercin,

3, The Elderberry Property is currently under contrast with e signed resldentlal punchase
contract for a sale price of Bight Hundred Seventy-Two Thousand Five Hundrad dollars
($872,500.00),

4. Cloaing for the sale of the Elderbory Property is set for June 16, 2022 &1 First Dakota
Title.



Sobseribed and swaorn to hefore me

. Neither party has a tight to withhold any information fror the ofher party concesing the
sale of the Elderberry Property.

. The parties agree that Defendant owned the Elderbenry Property at the time of mamiege
end e certain portion of the Elderberry Property constitites non-merital and separate
properdy of the Defendant.

. The 2008 tox wsgessed value of the Elderberry Property was Foor Hundred Thirty-Two
Thousand Six Hundred Twenty-Four dollars ($432,624.00), The perties apree that
Diefendant ig entitled 1o keep sald Pour Hundred Thirty-Two Thousand Six Hundred
Tweniy-Four dollars {§432,624 00) from the house proceeds in his possession during the
pendency of this divorce, The remaining balance of the proceeds shall be held in
Defendant’s attorney’s toest account to be held in trost uatil an agreement i3 reached
between the parties or by Order af the Count.

. Both parties scknowledge and agree that nothing in this Interim Stipulation snd
Agreement on the Sale of the Elderberry Property establishes cortain properly shdfor
dollar emounts gs marital that mey be divided or nonmarital property thet will remain
sapatate property and ne agreement herein constitutes an sdmission regarding the same
andfor constitutes & final property settlernent g to any property.

Drated this fgfi dmy of June, 2022,

day of Junc, 20322,

Vitdn' Blake

Wetary Public — South Dakota
My commission expires: 2 fy. '}:LT

!

VICKI BLAKE
MOTARY FUBLIC




Dated this__J !ﬁm;nnm,mz.




1  STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

L -

2 COUNTY OF LINCCOLM SECOND JUDICTATL CIRCUIT

]
ANNE. CLAYTON, |
= )
Plaintiff, ]
B ] Motion Hearing
v, ]
7 ] DTV 21=190
THCMAS CLAYTCN, |
B |
Defendant. ]
9 )
10
1t BEFORE : THE HONOBABLE RACHEL R. RASMUSSEN
Circuit Court Judge
12 Canton, South Dakota
Cctober 4, 2022.
1z
14 APPEARANCES:
15
For the Plaintiff: Amanda Engel
16 Attorney at Law
215 W. Landscape Place Suite 101
i Sioux Falls, South Dakota 57108
1E
For the Defendant: Defendant appeared pro se,



[

(WHEREUPCH, the following proceedings were duly
hads: )
THE COURT: We're on the record in DIV 21-1%0, Clayton
versus Clayton.

This is a divorce matter that's been pending for some
time —— approximately a year now —— and coames before the
Court. We previocusly had a hearing, T believe it was back
in February, so we haven't been together in a while.

S2ince that period of time, there were not many filings.
And then beginning in Angust, and throughout, and up until
yesterday, there were additional filings made, a mmber of
them.

There was a motioh for an order to campel plaintiff to
answer interrogatories, respond to that. 2And then I belisve
the plaintiff is requesting mediation and for the defendant
to compel -- to conpel defendant to comply with discovery,
as well. So it appears outstanding discovery issues
possibly, as well as the issue of scheduling mediation.

Any other issues that we're addressing here today from
either counsel's perspective?

MB. ENGEL: Just the, um, enforcement of the temporary
restraining order, as well, which was part of the
plaintiff's initial motion.

THE COURT: All right.

THE DEFENDANT: I cuess, Your Honor, currently the parties



hawe a stipulation they want to enter on the record, as
well, as far as both parties agreeing and consenting that
the divorce matter be determined and be judged to be
irreconcilable differences.

THE COURT: It would be premature for me to make that
determination. If you would like to submit that in your
final stipulation and agreement, that is fine. But I'm not
going to enter an order for grounds for divorce before T
enter an order for divorce.

So if that's the agreement between the parties, that's
noted for the record, but I can't find irreconcilable
differences for purpeoses of a divorce decree when I'm not
entering a divorce decree.

THE DEFENDANT: Can we enter the, yvou kndw, the stipulaticon
on the record now, though, and then just proceed with the
order?

THE COURT: I think we've already — proceed with the order?
THE DEFENDANT: Proceed with the order, you know, at the end
of the procedure?

THE COURT: No. No, we cannot. That's not appropriate
because it's grounds for which the diwvorce i1s granted on and
I'm not granting a divorce at this point in time.

2o it's noted on the record, obvicusly, by you, Mr.
Clayton. But entering the grounds for diwvorce prior to

entering the divorce decree is not appropriate procedurally.
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THE DEFENDANT: Okay. Could I hawve the other side speak
also that they're in agreement that the diveorce be...

THE COURT: Ms. Engel?

MS. EMGEL: Sure, Your Honor. This is a nonissue. The
complaint both parties gave was irreconcilable differences,
so I don't see why it even needs to be stipulated on the
record; howewver, if defendant is insistent upon it, I have
no issue telling the Court that we're not pursuing any other
grounds besides irreconcilable differences.

THE COURT: All right. That's fine. I'll leawe it to the
parties from there on.

Any other issues that I didn't or Ms. BEngel didn't
already menticn, Mr. Clayton, that you feel we need to
address today?

THE DEFENDANT: Yes, Your Honor. Latest — one of the
latest filings, plaintiff stated that she's no longer
requesting alimeny, and I would like to make =same kind of a
record or hope there's a record that that is scmething that
will continue in full force through the —— throughout the
divorce proceedings, so...

THE COURT: I think that's already in one of the filings, so
I don't think we need to add that to the record when it's
already filed and on the record. Does that make sense?

THE DEFENDANT: Well, the answer could always be changed, is

m’_-



THE CURT: TUp to and until I enter a decree of divorce,
yes, but any other legal negotiations, Mr. Clayton, are
between you and the plaintiff. I'm not getting invelwved in
negotiations on certain decisions, such as alimony, that may
be premature depending on how you guys decide something else
or how I rule on whether something is marital property or
not. Seo I'm Just going to leawe that for negotiaticns with
the parties. I did note that it was in one of the filings,
so I think there's already record of that.
THE DEFENCANT: I'd just like to ask that, you know, the
plaintiff — to make that record also.
THE CURT: I'm not going to reguire that at this peoint in
time. There's already been a record. There's been an
answer. And I don't know that 1t's appropriate for the
Court to get imvolved in that negotiation process or make a
determination prior to entering a decres of divorce.

Any other issuses yvou'd like the Court to decide today,
S1ir?
THE DEFENDANT: Well, based on what you'wve stated, Your
Honor, you know, I have moved for the, you know, production
of documents related to the i1ssue of fault in the divorce
and also related to the issue of fault in alimony, as well.
And T understand that those i1ssues are still up in the air,
not fully decided. The parties hawe got their, you know,

record amongst themsslves.



What I would propose to do as far as my motion —
regarding my motion to campel, the records pertaining te the
issue of fault, extrame — extrems mental cruelty, and also
alimony as far as fault be held in abeyance, in the event
that the issue arises., Then the motion can go forward
again.

THE COURT: Ms. Engel?

MS. ENGEL: Your Honor, I don't think that it needs to be
held in abeyance. We hawve our filings. The complaint,
again, both shows the parties agree to irreconcilable
differences. Mr. Clayton didn't ewven file alternative
grounds anyway, so that isn't relevant anymore.

And, secondarily, we've also stated in the discowvery,
wa're not pursuing alimony. So those — the fault-based
things you'd otherwise need under the defendant's moticn to
compel aren't relevant anymore.

THE COURT: I gquess, when I look at the motion to compel, if
the i1ssue of extreme cruelty or the issue of fault is taken
out of that, what still needs to be decided on your motion,
Mr. Clayton?

THE DEFENDANT: There's production of document requests,
Your Honor.

THE COURT: That would be one of the discovery izsues.

THE DEFENDARNT: Correct.

THE COURT: Any other of those three major issuss:



Temporary restraining order, mediation, or discovery that
you can see that we need to address?

THE DEFENDANT: Those would ke 1t, Your Honor.

THE COURT: Ckay.

Helps to make sure we're on the same page as to what
we're doing before we Jup into specific argquments, I guess.

If the, again, issue for the motiocn for the order to
compel is regarding fault, I beliewve that's moot at this
point, and I don't need to make a decision on that 1ssue.

Fegarding productien of documents, T think there are
arguments both ways from each side, so I'd probably hear
from both parties on that.

And then we can move into the mediation and temporary
restraining order, but I'm guessing the discovery issus may
be the bigger issue.

Since you've filed the original motion, Mr. Clayton,
1'll go ahead and hear from yvou first.

THE DEFENDANT: We == I will say that the plaintiff filed
the criginal motions, Your Honor, as far as the temporary
restraining order and moticon to compel mediaticn.

THE COURT: All right. I'll hear from the plaintiff first.
MS. ENGEL: Thank you, Your Honor.

Your Honor, teday, we're here on a two-part motion. A
motion regarding violaticon of the temporary restraining

order that is filed with the summens. It was when the



divorce was initially started.

There has been a repeated pattern of defendant selling
aszets and/or expending marital funds that are restricted
under the temporary restraining order. The first example
that we had was back at a hearing in February, the LLC
funds. Defendant's position was that they're his funds and
they're not marital property. The Court ruled they're
marital property.

The zeccnd example 1s 1n relatieon to the marital home.
Defendant unilaterally listed the marital hame for sale. My
client found out because she saw a "for sale™ sign —— her
nelghbor saw a "for sale" sign in the yard. We then talked
to the defendant and asked him about it, asked to agree to
hold the funds. He refused, saying it was, again, his sole
property and he can do what he wants with it.

We ultimately reached -- after defendant retained
counsel, we reached a stipulation and agreement on it and
it's been filed with the Court.

Funds, we agreed to a number., There's funds that we
agree that are nommarital, prior to the marriage. And also,
the growth of the wvalue of the howe pursuant to Scuth Dakota
case law, which was agreed to be held in defendant's trust
account — defendant's attorney's trust account, but
actually defendant's trust account right now, as he no

longer has an attorney.



THE CURT: ©kay. I was going to just interject. I never
saM an attorney on here, 30 there's not counsel? I just
want to make sure that we have all parties that we need to
have.

MS. ENGEL: Melissa Nicholson Breit represented him for a
period of three months. Her and I — there's — I don't
believe she ever did a notice of appearance, but she was
corresponding on his behalf, so...

THE COURT: If you have anyone do that, please hawve them
file a notice of appearance.

THE DEFENDANT: T will, Your Honor.

THE COURT: Thank you. I recognize it's a little bit
different situation when you're an attorney yoursaelf, but go
ahead.

MS. ENGEL: Thank you, Your Henor.

So, again, we agreed to hold those funds.

The next example of the defendant violating the
temporary restraining order is when he bought I bonds for
520,000, This was — defendant had argued that this was
bought with money that is nommarital property; however, this
was pricr to receiving any funds from that June 2022 sale of
the marital home. These funds were purchased on — eXcuse
me — these bonds were purchased on May 13th of 2022, again,
during the pendency of the diwvorce.

The next example 15 when defendant sold his shares for



PCET arcund May léth or 189th, according to his discovery.
This was totally without plaintiff's consent. They were —-
they had them during the marriage. There's a factual
dispute of whether or not they are marital property. 2And,
again, the same rationale that applied to the marital hane,
that any growth in these shares would be considered marital
property, but they've been sold.

The next example is the selling of 20,000 units of his
Lake Area Corn processing shares. 1In his discovery, he
stated that they were sold earlier this year. I don't know
the exact date. The same raticnale appliss to these shares
as it does the FOET shares.

The next example, the sixth example, is him making a
550, 000 deonation to USD. That was on June 25th of 2022.

Seventh example 1s defendant buying a condo in Chicago
for upwards of 200,000 on July 28th or 29th, again, without
the consent of plaintiff.

The eighth example is him purchasing jewelry around a
value of 55,000 on November 3rd of 2021, Again, it would
hawve been prior to receiving any of those marital funds —
or excuse me -— the funds fram the sale of the marital home.

Every single one of these was done during the course of
the marriage, and we only learned about these after we
pressed the issue and after defendant filed his discowery.

This wasn't a discussion back and forth to make sure we get
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the best price cor anvthing like that. It was just done
because plaintiff -- or edouse me -- defendant coentirmually
asserts that it's his sole property and we have nothing to
do with it. It's not marital and the Court has no
discreticon over it.

our concern with these repeated wviolations of the
temporary restraining order is that they're large purchases.
They're not minimal basic necessities, everyday average
business. 2And i1if they were, they should be something that
should be discussed with plaintiff, just like we tried to
hawve a discussion on the marital home. We don't want these
things to be valueless, but they can't be unilaterally sold
in vielation of the temporary restraining order.

We're also concerned about defendant's liguidity.
Right now, if he has funds, there's the probability of a
lumgy sum payvment from defendant to plaintiff., The more he
sells, the more he disposes of, the more he purchases, the
less assets there are to alloccate in the divorce.

There's also been a constant commingling of funds, It
isn't clear that these funds are only marital or only
nommarital. Tt's wvery commingled, just like we saw with the
LLC.

Plaintiff's concern iz that defendant iz not going to
stop these purchases until the Court tells him to stop. We

have —— 1I've tried to have discussions with defendant on



this and it's gone nowhere. He says it's his property and
he can do what he wants with it. It's this Court's jab to
say what's marital and what's nonmarital.

In addition, defendant's admitted to —— admissicns by
defendant are judicial admissions. They're in his
interrogatory answers. There's no disputing that these
happened. Given the repeated patterms of his disregard of
the temporary restraining order, we're requesting that the
Court enforce the restraining order, restrict any further
selling or dispeosing of any other assets or funds cutside of
your basic, normal, everyday usual business.

We alsc ask that the Jewelry purchase be considered an
agget in the divisien -- property division for the
defendant. We're also asking that the Tunds fram the =zale
of PCOET and the Lake Area Corn Processors be held in my
firm's trust adeount until there is a court order of the
Court and agreement between the parties.

In regards to mediation, do you want me to address that
TLRA?

THE COURT: Sure, go ahead.

MB. ENGEL: This matter has been pending since Cctober of
"21. This pretrial order mandates mediation. While there
are ocutstanding discovery issues, they are very minimal.
And it's not uncommon to schedule mediation for a time

pericod a few months out. And that's what I asked defendant



to do in accordance with the pretrial order.

Defendant blatantly refused to schedule mediaticon even
though there were opticns provided to him to scheduls
mediation further cut. We need this matter to mowve alomng.
We're getting stalled out. Defendant didn't even conduct
any discovery until May of 2022, There's just — it's been
moving too slow. 2And setting a mediation date will require
the parties to move this along. We also have to do it
before we even have a trial in this matter anyway.

T talked to Mr. Trawvis' office. He has no issues
scheduling mediation cut. He agrees it's coamen. Also,
that — 1f for some reason we need to cancel or reaschedule,
he's fine with that too. We simply want to get a mediation
date set on the calendar to get this moving forward.

We do have an cutstanding discowvery request from
plaintiff that we're walting on. It's two guestions, to be
clear, Your Honor. It is not 30-plus interrogatories. It's
two interrogatories in which T asked the defendant to simply
provide me with an answer via emall about some Venmo
payments. He did not.

Again, two questions. But since that's been pending,
he's managed to file five different things with the Court,
but not answer the two diszcovery guestions., It's clearly a
delaying tactic to wait for 30 days to push this out further

and to use it as a motive for delaying mediation.



Mr. Clayton alsc alleges that there's deficiencies in
the request for admissions. T filed just the request for
admissions draft in seven business days in order to make
sure that this is not being delayed further. We were =erved
and this was flipped arowd in seven business days. He
alleges there's deficiencies. I reached ocut asking what
those deficiencies are 30 we can keep this mowving. I
haven't heard back. T alsc asked defendant 1f he can
coenfirm or get it on the calendar in case we need 1t. No
response.

I do think that defendant's using this as a delaying
and prelonging tactic. Mr. Clayton doesn't have to pay for
attorney's fees. My client does. And when you have to pay
for attorney's fees, 1t adds up guickly when you have to do
repeated reguests or you can do an unlimited number of
filings. This has been happening for nearly a ysar and it
needs to move along.

Also, defendant asserts that there needs to be experts
and witnesses disclosed, Well, in accordance with the
Court's pretrial order, that's a week before mediation,
which we can comply with.

Alsg, 1it's not a trial by ambush. Tt's very clear from
our discovery who we are relying on for anything related to
property, which is the only issue that seems to be pending.

Setting dates will require us to mowve on. I did reach
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out to Mr. Travis' office this morning. He's already
booking into December and January. Like, there's no -- he's
very busy, so he does book a couple months out.

There are several dates available if the Court wants to
hear them?

THE CXIRT: I don't think I need to.

M5. ENGEL: ©Okay. And we're alsc requesting that, again,
send mediation dates or, alternatively, amend a pretrial
order to set a date in which discovery has to be completed
by and a date in which mediation has to be campleted by so
there's a firm deadline so this case will move forward.

And we're also azking for ocur attorney's fees for
having to have -- bring the motion for the vislation of the
restraining order when it's clear that the defendant
shouldn't have taken these actions as it has been pending
during the diverce, as well as having to file a motion to
simply carply with the Court's pretrial ordsr,

THE COURT: Thank you, Ms. Engel.

Mr. Claytoh, response?

THE DEFENDANT: Thank you, Your Honmor.

I wonder if this is the motion for temporary
restraining order you've been looking for, such as I cleaned
out a Joint bank account or I actually had everything in a
Joint brokerage account somehow sold and then a check

written to me, as opposed to anything that Ms. Clayton may
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hawve any interest in. That's not what we're here about.

Ever since this divorce proceeding started, all I'wve
heard is this constant doumbeat of material property,
material property, material property. You know, at each
turn, I painstakingly and meticulously explained with
documentation that the property that the plaintiff claims is
marital property is separate property. At each turn, my
explanations have been met with deaf esars, so here we are.

I want to point the Judge's attention to, you know,
SDCL 25-4-7 which talks about, you know, separate property.
It clearly states that "Each spouse shall have retained
after marriage all the similar property rights as a single
person. Each may buy, sell, recelve, and convey or dispose
of by will or otherwlise dispose of any real or personal
property belenging to him or her in which he or she may have
an interest without joining the nams of the spouse." It
goes on to say, "Except for the homestead.,”

Now, every piece of property that the plaintiff is
talking about 15 separate property.
THE COURT: What did you just cite, again, Mr. Clayton?
THE DEFEMNDANT: SDCL 25-4-7.
THE COURT: That was repealed., I'm almost positive that was
repealed.
MS5. ENGEL: It states that on the website for the Scuth

Dakota statutes, repealed.
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THE CJURT: Yeah. That statute was repealed. Did you have
a different statute you meant to cite?

THE DEFENDANT: When was it repealed, Your Honor?

MS. ENGEL: This says, "Bepealed by SL 1%74, Chapter 173."
THE DEFENDRNT: I find it still in my Dakota Disc.

THE COURT: There's no replacement either. It was just
campletely repealed.

THE DEFENDANT: You know, let me makse a note of that and see
1f I can re-brief that because it still i= in my Dakota Disc
list of statutes, amd it doesn’™t liat it has been repealed.
But let me Just go on, even notwithstanding that issue, Your
Henor.

The temporary restraining order states that "The
parties are prehibited from transferring, encumbering,
concealing or in any way dissipating or disposing of any —
here's the important wWords -- "marital assets.”

Okay. Now, the statute restricts 1tself to what are
marital assets. Now, once parties are married, it doesn't
autcmatically mean that —

THE COURT: Sorry. What statute are you referring to?
THE DEFENDANT: SDCL 25-4-33-1, which is the statute --
THE CHART: Do you mean 33.1°

THE DEFENDANT: Yes, .l.

THE COURT: Go ahead. T just wanted to make sure I'm

following you. Go ahead.



THE DEFENDANT: Now, that statute restricts itself to
marital assets. It deesn't say, well, I'll combine assets
whether marital or separate. It is — and I beliesve it's
clear that only marital assets can dissipate marital assets
-= marital estate -- excuse me —— under the Legislature's
TRO statute. And I think the case law backs this up. And
I've cited Arendft v Chamberliain.

(At which time, the reporter asked for the defendant to
repeat the case.)

THE CEFENTANT: Arendt v Chamberlain.

THE COURT: And the cite?

THE DEFENDANT: It iz —— let me pull up my main brief here.
THE COURT: If it's in your brief, T can find it.

THE DEFENDANT: It will be in my surrebuttal brief, Your
Heonor.

Ms. ENGEL: I hawve it, Your Henor, if you'd like. 2018 SD
31,

THE COURT: And T have that too. All right.

THE DEFENDANT: All right. B5So...

THE COURT: Thank you. Go ahead.

THE DEFENDANT: In that case, the Court was -- Supreme Court
was deciding whether the trial court was right and whether
this defendant's 401 (k) was separate property or marital
property: The defendant said it was separate property

because it was a 401 (k) and held in her name only. And the
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Court basically said — well, it didn't =say — it didn't
hold that while separate property is included as marital
property — instead, it drilled dowm and said that the
source of those funds are fran marital efforts by both
parties; and, therefore, it is marital property. And there
was a violation of the temporary restraining order because
it was marital property.

So what we have here is, again, the plaintiff is
arguing that this iz a no-property state, and I den't
dispute that; howewer, there's nothing here that says
there's — the Court can't consider both separate property
and marital property when determining its divorce.

THE COURT: Hold on a second, though. If I do that, Mr,
Clayton — and that's for me to determine —— then how are
you detemmining it on your owm 1f it is for the Court, as
you gay, and as it says in the case you just cited, that it
is for the Court to make an equitable division of property
belcnging to either or both == whether the title of such
property 15 in the name of the husband or the wife, and,
again, before dividing the property, the Court must classify
it as marital or nommarital. And that's in Paragraph 8 of
the case you jJust cited.

2o 1if it's the Court's job to do that, pleasze explain
to me why you feel that you are able to do that on your own.

THE DEFENDANT: I'm not going to say that, Your Honor. What
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I am going to tell you is, we are not there. We are not at
the trial where you make those determinations. It's very
important because we are here at a pretrial hearing where
the other side is asking you te classify what I clearly laid
out are separate —-

THE CCURT: Right.

THE LDEFENIPANT: -- assets.

THE COURT: Mr. Clayton, I still determine if they're
separate or marital assets; correct?

THE [DEFENTANT: You determine them.

THE COURT: FERight. And I can't do that 1f you take that
decizicn away from me; right? If you determine samething is
separate property all on your own, not only are you taking
the authority that is specifically granted to the courts to
determine cut of my hands —

THE DEFENDANT: I'm not doing that, Your Honor.

THE COURT: How so0? 1 want to try to understand where
you're caning from because i1t's lost right now.

THE DEFENDANT: That determination is made at the divorce
trial.

THE COURT: But I can't make that determination on this
property if it's already sold and gone, and shares are sold
and — how do T make that determination on property if it's
gone?

THE DEFENDANT: Well, it's not gone, Your Honor., And I
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painstakingly traced it for the plaintiff. It's not gone.

I mean, in my ordinatry business, Your Honor, I buy and sell
investments.

THE COURT: That might ba, Mr. Clayton, but the asset,
itself, has been converted. When you sell shares, it's
converted. When you buy a conde, that's using personal
funds whether or not those perscnal fimds are a marital
asset or a separate asset. And I don't know because T
haven't made that determination. It's for me to decide upon
the Judgment and decree of diwvorce, which I think we both
agree.

THE DEFENDANT: Right.

THE COURT: But I can't do that if you're decidimg it
preemptlively before I have that authority. That's the
Court's authority, Mr. Clayton, not your autheority te do.
THE DEFENDANT: Your Honor, I'm bringing all those assets to
the Court.

THE COURT: No, you're not. T haven't seen any motion to
sell property or anything that allows the plaintiff to
respond.

THE DEFENDANT: You know, ewverything I've sold or bought has
been presented to the plaintiff.

THE COURT: Then hazs the plaintiff had an opportunity to
respond to those things?

THE DEFENDANT: I beliswve so.



THE CJURT: ©Ckay. Do you have discovery that you can,
please, show me that you presented these things prior to the
sales?

THE DEFENIDANT: No, I cannct, Your Honor.

THE COURT: Please produce that for me by the end of the
week, Okay?

THE DEFENDANT: T probably can't, Your Honor.

THE COURT: Why not?

THE DEFENDANT: Well, because I hawve, you know, in my
ordinary course of business, bought and scld things. Bnd I
will say that, you know, markets move fast and offers to buy
or sell things mowve fast.

THE COURT: You specifically just told the Court that you
presented those things to the plaintiff before you did it.
THE DEFENDANT: No. I presented those things to the
plaintiff after —

THE COURT: Ckay.

THE DEFENDANT: == in my discowvery response. When they'wve
happened, they've been reported.

THE COURT: So before you converted large pieces of property
that may or may not have been marital assets, you did nct
ask the plaintiff anything. Is that a correct statement?
THE DEFENDANT: Um, no, because there's not been g
determination that the property is marital assets.

THE COURT: And whose determination is that to make?



THE DEFENDRENT: It's yours at the trial, Your Honor.

THE COURT: It is my determination. Until then, the
tamporary restraining order is in effect, Mr. Clayton, and
you're playing very fast and wery lcose. The briefs that
you submitted basically just say I can because it's my
property. That's not your decision to make, Mr. Clayton.
That is the Court's determinaticon to make, as you indicated,
after I hear both sides and everything else.

What if I determine that one of these assets was
marital property or the funds that you used to buy a condo
in Chicago is part personal property? How do we go about
things then? That doesn't allow the plaintiff or the Court,
gquite frankly, a fair opportunity to make those
determinations.

THE DEFENDANT: Well, Your Honor, again, I put everything

baefors the Court in the brief sharing that the property is
separate property.

THE COURT: PBut I don't make that determinaticn until it's
called on for me to make 1t, and no one has filed a motion
with the Court to declare it separate property so that you
can sell it; is that correct?

THE DEFENDANT: Well, yes.

THE COURT: Okay.

THE DEFENDANT: But there's stil]l no determination by the

Court that this property 1s marital property, which is what



the TRO addresses.

THE COURT: But I don't determine that until it's brought
before the Court, just like the LLC, Mr. Clayton. If you
want to do something with property, you need te bring it
before the Court so the Court can make that detemmination.

We learned that in February with the LIC; right?

THE DEFENCANT: I think we learned that the documentation
wasn't clear with the LLC. That is what we learnsd; and,
therefore, the money was regrettably put into there
classified as personal property.

THE COURT: Mr. Clayton, you need to comply with the
temporary restraining order. You de not get to determine
what's separate property and then try to explain it on the
back end.

If you want to sell property, you want to transfer
property, you want to buy property, you want to sell a
marital home, you have to include the plaintiff on it. And
if there's a disagreement, it has to come before the Court
to make the determination of whether it's marital or
nommarital, otherwize, you are preenpting the Court's
determination.

THE DEFENDANT: Again, as far as the home goes, I dispute
that it's a marital home.
THE COURT: You can dispute that all you want, and once it

comes before the Court for determination, then the Court



will decide if it's marital or nommarital. And if it's
separate property, then just go ahead and sell it or do what
your want with it. If I decide it's marital, that's a
different course of action.

THE DEFENDRANT: The parties already stipulated that on

the —

THE COURT: ©n the back end. That's what I'm saying, Mr.
Clayton. This does not happen on the back end. This
happens cn the front end.

THE DEFENDANT: What happened with the plaintiff being fully
apprised of the negotiations, and agreeing to the
negotiations, and agreeing to the sale of the property? As
a matter of fact, T ended up selling it for more than what
the plaintiff ultimately said was acceptable for her.

THE COURT: Do you understand that any sale of stocks,
bonds, purchases, major expenditures like that, Mr,
Clayton — a 550,000 gift, I don't know where that 350,000
came from. You maybe can explain it on the back end, but
unless and until those funds are determinsd your separate
property, you can't do that. That's a Court's
determinaticon, not yours.

THE DEFENDANT: Well —

THE COURT: I don't know how to get that through because
that's in effect now. That's why we have the temporary

restraining order; right?



THE DEFENLCANT: Well — well — the tempcirary restraining
order, as far as T understand it, applies to marital assets.
THE COURT: And who determines what's marital?

THE DEFENDANT: You lknow, I —-

THE COURT: Who detenmines what's marital, Mr. Clayton?

THE DEFENDANT: Both parties determmine, you know —— present
the evidence to the Court --

THE COURT: That's all I'm asking. That's all I'm asking.

1 think that's all, probably, the plaintiff i1z asking, is
that you bring that te the Court. Because otherwise, you're
taking that determination away from the Court.

Regardless of what negotiations or talks you had
between each other, either you have an agreement to do
scmething with a large parcel of property, assets, sales,
something like that, or you can bring it to the Court. So
you heed to follew that.

and if you want a determinaticn if something is marital
to sell i1t == whether bonds, stocks, things like that, bring
it to the Court. And then I'11 do my job that statute and
case law directs me to do, and determine whether or not it
is, in fact, marital property, otherwise, you're taking that
discretion out of my hands and that's putting the cart
hefore the horse. I can't determine whether or not it'a
marital property if it's no lenger there.

THE DEFENDANT: And, you knowr, that's my belief. And my



argument is that this is the cart before the horse, asking
you to determine what's marital -- what's -- my property is
marital property before it's actually been proven separate
property or marital property.

THE COURT: I think we're all in agreement on that, Mr.
Clayton. I think what we need to do, then, going forward is
in order for me to determine that, go ahead and let me
determine that. Go ahead and bring it before the Court.

If it's something time sensitive, I can certainly make
time either early in the morning or over a lunch hour, later
in the day, anything like that, to accomnodate the parties
if it iz something that needs a fast turnaround as far as
timeframe and to make a decision.

But as far as what 1s and 1sn't marital, unless 1t
canes before the Court — it's the Court's determination to
determine whether it's marital or not, not after the fact.
THE DEFENDANT: 2And all the property, you can determine at
the trial.

THE COURT: But I can't. I can't determine the property,
necessarily, because same of the property has already been
converted.

THE DEFENDANT: You know, the Supreme Court allcws tracing,
Your Homer. I'll be glad — that's what I did in my brief
was I traced all the proceeds.

THE COURT: And going forward, I'm going to ask you and



order that any cther such purchases, sales, or anything of
the like be brought to the plaintiff in advance. And if
there's not an agreement, that it ke brought to the Court
expeditiously, which you indicated is part of your business.
I certainly don't want to hold you up on business
imvestments or anything of the like. Iz that fair? Does
that make sense?
THE DEFENDANT: I can live with that. I mean, I take it
back. T dom't want teo be so flippant. That's perfectly
acceptable, Your Honor. But what I'd like to, you kncw,
urge the Court is to not find that I've been in wviolaticon of
the temporary restraining order up to this date. I'll ke
glad to comply with your order going forward.
THE COURT: And then regarding the mediation, can I hear
from you on that, Mr. Clayton?
THE DEFENDRNT: Yes, Your Honor. Let's see, A1l right.
Yeah, we're not even away fran the first year of the
comencement of the divorce. MNow, the plaintiff submitted
three supplemental discovery responses, not voluntarily, but
because I had to inform her of deficiencies and request for
more responses —— more complete responses.,

It took a lot of back and forth, which is part of the
record in my exhibits, before plaintiff supplemented her
responses. And still, four months since T first sent out

this first set of discoveries, there are still — until this



open court agreement that the izsue of fault is not going to
be part of the matter going forward -- that I'm still
wailting for answers and documents relating to the fault
aspect.

Nett, I'm still asking for documents related to
property. I'll get to those in a second. And I want the
Court to know that I provided everything the plaintiff has
asked for, discovery and more, but there hasn't been equal
cooperatlon.

Newr, plaintiff's motion to compel mediation has morphed
zince it started. In my brief, it started, you know, as an
attempt to just close off the discovery for this duty te
regpond to my discovery and fast-track this case with -- 30
we didn't have to disclose experts pefore we entered 1InNto
the mediation so the reperts could be disclesed and could be
-- atd the reports could be disclosed and experts also
deposed.

And that's especially important because up to this
issue of fault, I had to decide whether T needed to chtain
an expert as far as fault goes. Now that that's been taken
off the table, it's a different subject. But before today,
that was still a viable subject before mediation could be
acheduled.

Newr -— what we have now instead of a motion to order me

to mediate 15 — this motion 18 more like, Your Honor,



please deviate from your pretrial order, ckay, which is, you
knewt, finish -- let's finish the discovery. Then let's do
the mediation. 2And bkefore the mediation, let's disclose the
experts and their reports before there's a mediation
deadline.

MNeww — and that's true — that's plaintiff's position,
even though she, herself, has not campleted her discowery.
And T have not responded to her most recent discovery. When
she sent me the discovery request, Your Honor, I sent an
email and T asked, ™Why don't you just withdraw this motion
to compel mediation? We're chwiously not done with
discorery."

and what we hawve here is -- what I hear is, there's
sane kind of a real — of a pushback, like 1t's my fault
that she had to send me a discovery reguest.

Well, Your Honer, I've dealt with many, many attorneys
in my career and it's been a joy working with them. What I
can tell you, Your Honor, in this case, I want to be able to
rely on the fornmal discovery requests and their deadlines,
rather than engage in informal discovery. And I have every
right to do so.

And so, T guess, what T would like this Court to do —
well, first of all, the issue of Dick Travis as a mediator
Just baffles me. T know Dick Trawvis. All right. But he's

not — he's not the only mediator in the Second Circuit or



in the state that can be tapped to mediate cases,
THE COURT: Are you not agreeable to Mr. Travis doing
mediation?
THE DEFENDANT: T may be, but it depends on his schedule and
my schedule.
THE COURT: How about him as a person, are you ——
THE DEFENCANT: I like Dick Trawvis.
THE COURT: I'm not asking your opinion of him as a person.
I'm just asking, would you have any issues or would you be
canfortable with Dick Travis doing the mediaticn?
THE DEFENDANT: I would have to ask him scme more questions
first because it seems like the plaintiff's attorney is,
kind of, joined at the hip with him, and it's just like he's
the only mediator availabkle. And I'd just like to find out
what's the relationship with Ms. Engel that makes her want
to reach out to you and you alone?
THE COURT: Ms. Engel, you want to speak to that?
M. ENGEL: Yes, please. I'm not joined at the hip with Mr.
Travis. I'm sure the Court is well aware Mr. Travis is one
of the few mediators available. He's been doing it for a
very long time.

and I also checked with Mr. Travis to make sure he did
not feel wcomfortable handling the divorce case with Mr.
Clayton. I made sure of that because T know they probably

have practiced together or had at soane point the sames
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circle, in terms of litigation.

That is just ridiculous to even say. hAnd it's not
unconmcn for one party to reach out to find a mediator.

And, guite framkly, there's newer been an alternatiwve
suggestion. I'm open to suggestions. I just want a
mediation scheduled.

THE COURT: I think that's the appropriate step. You know,
it depends on your — I guess, your position and how you
practice, whether it's just a year that it's been pending or
already a year that it's been pending. »And the divorce
pretrial order doesn't say discovery 1s complete and then
mediation. It jJust says pricr to scheduling a pretrial
conference.

I would like te know that discovery 13 complete between
the parties and that there's been mediaticn. They're not
one before the other or mutually exclusive, anything like
that. So I think that's appropriate and it's samething that
maybe a mediator can help you work through with sane of
thess other issues too.

THE DEFENDANT: Well, that's kind of the thing. I mean,
plaintiff talks about being able to work through these
discovery issues, but that hasn't been the case. I mean, I
provided everything they've asked me for, but here T am with
the moticn to compel right now because matters can't be

warked through.
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Your Homor, I just tock them in the order they came.

So I just assumed one was, you know, one needed to be
coanpleted before the second was completed. And especially
it goes with disclosure of experts, which chwviocusly needs to
happen before a mediation can take place.

THE COURT: I den't think it has to happen before a
mediation. I think you must exchange preliminary -- it
says, "preliminary witnesses," so each side, kind of, knows
where the other 1s coming fram. It's not an order that says
one week prior, you have to hawve all of your witnesses
notified and everyvthing else.

It's kind of like on interrogatories when they say,
anyone who may know sanething about this incident, please
disclose them. But with preliminary witnesses, I don't know
that it 1s necessarily as much of an izsue.

But T gusss I'd like to hear your thoughts on that, Mr.
Clayton.

THE DEFENDANT: With preliminary witnesses, I agree.

Except, you know, experts are a separate category. And
again, you know, my understanding before the plaintiff today
agreed to, you know, do this -- consent toc a —
irreconcilable differences, which I understand the Judge
1sh't accepbting now, but it may be we need to reach ocut to a
psychology expert, you know, once I got ashold of the

discovery documents I'm asking for.



Now, I see that's off the table, but before it wasn't,
That was samething I had to came into court, you know,
prepared to argue for. I still need an economic expert. I
still haven't gotten all the discovery economically fram the
plaintiff yet, as we stand here, because that's part of the
next part of my motion to compel discovery.
THE COURT: Which specific -- 1f you ean Jjust identify the
specific items. There are a couple that you've asked for
and the plaintiff has responded either there are no
documents available or see certain Bates stamps, and then
you respond and say you don't want to comb through
everything.

5o which specific items? I want to try to pin that
dowm. 5S¢ 1f I can at all help with that —
THE DEFENLANT: Sure.
THE COURT: -— between the parties.
THE DEFENDANT: I'm looking at the production of documents
Request Number 4.
THE COURT: Which date 1s that?
THE DEFENDANT: In my moticn to coampel documents, Exhibit 1.
It would be on page, um, I numbered them as pages of —— on
Page 33 —— Exhibit 1, Page 33, but that's as the
interrogatories — Interrogatory BPage 23, It's not actually
-- there's not actually 33 pages to this exhibit. But it's

on page 33 of the plaintiff's — of my exhibit, which is 1,
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2, 3, 4, 5 — it would be on the sixth page.
THE COURT: Is that the 17-page document?
THE DEFENDANT: I don't believe so.
THE COURT: Which date was that one filed?
THE DEFENDRANT: Um, this was filed under my motion to campel
or —— my motion to camnpel ——
THE COURT: August 18th?
THE DEFENDANT: —- discowvery. Um, let's see.
MS. ENGEL: I have a file stamped as 9-6, Exhibait 1.
THE COURT: The affidawvit? TIs that it, Mr. Clayton?
THE DEFENDANT: Yep. My motion -— this motion is — these
documents were part of my September &6th pleading.
THE COURT: OCkay. Let me make sure T'm on the same padge
here, as well.
THE DEFENDANT: They relate to documents initially provided
-- or regponses provided on June 14, 2022,
THE COURT: And how many pages 1s the document that you're
referencing?
THE DEFENDANT: Exhibit 1 is nine pages, Your Honor,

Let me correct myself. The production of documents
request and answers are on Page 7 of Exhibit 1.
THE COURT: I apologize. I have a system where all the
attachments — or all the exhibits are entered, =z¢ T just
hawe a list of ten things. And that's why I asked how many

pages because it Just says the rumber of pages, not ths



actual page nurker.

The specific decument that you're referencing, is that
three pages? Four pages?
THE DEFENDANT: Tt's — what did T =ay? TIt's 11 pages.
THE COURT: And it's titled, again?
THE DEFENDANT: It would be Exhibit 1.
THE COURT: No. I mean, the caption of it.
THE DEFENDANT: "Plaintiff's Answers to Defendant's
Interrogatories and Request For Producticon of Documents to
Plaintiff's First Bet."
THE CHURT: ¢h, okay. 5o I'm looking at the other —
plaintiff's supplemental —— third supplemental answers or
did you say fourth?
THE DEFENDANT: This would be, actually, the first.
THE COURT: Plaintiff's first supplemental answers.
THE DEFENDANT: Mm-hmm. Actually, there's a total of nine
pages to this exhibit, Your Honor. And their responses are
on Page 7 of that nine-page exhibit.
THE COURT: Is it okay if I just loock at that one —
M5. ENGEL: Yeah.
THE COURT: To make sure that I'm on the same page.

Will you bring that up, Mr. Clayton?
M3, ENGEL: I'm asauming it's thisz; right?
THE DEFENDANT: Yeah.

THE COURT: Is it the supplemental — I want to make sure



La*
e |

I'm reading the same thing. Will vou flip one page, please.
THE DEFENDENT: That would not be my --

THE COURT: If you flip one page. That's the supplemental,
supplemental...

THE DEFENDRANT: Mine would have Exhibit 1 in bold, I think,
in the bottom right—hand corner.

M5. ENGEL: Your Honor, I hawve a file-stamped copy if the
Court would like to —

THE COURT: What's the date and time?

M5. FNGEL: It's 9-6 at 10:08 a.m.

THE COURT: And it's part of the defendant's affidawvit?

MS. ENGEL: Yes. I believe when I loocked on Cdyssey, it was
labeled as Exhibit 1.

THE COURT: Okay.

MS. ENGEL: I think the exhibits were filed as separate
individual filings.

THE COURT: They all were filed as separate filings. That's
why I'm having trouble.

MS. ENGEL: Yeah.

THE COURT: And it's eon the reguest for production of
documents. ©Ckay. I just looked to see what it was. I
didn't look or try to decipher any of your notes or
anything, Mr. Clayten.

THE DEFENDANT: Not much to decipher.

THE COURT: I'll hawve vou continue. I'm sorry.



THE DEFENDANT: All right. So that, you know, production of
documents Number 4, you know, basically, talks about, you
know, a list of all marital assets., And I got a response,
well, leck through our pages 1 throuwgh 2414. In cther
words, find them yourself.

and, you know, since then, there's been other
supplement responses, basically a hedgepodge of things, but
they still haven't really —— you know, the plaintiff still
hasn't told me, ckay, what is this list, and what are the
values of these marital assets that you claim?

And that's also the same — well, pretty similar with
production of decuments Number 5, which regards nonmarital
agsets, which is, give me that same list of separate assets
together with your estimate of the valus of those nommarital
assets. And the same initial response was, you know, look
through documents 1 through 2414. 2And, basically, you know,
find them yourself.

And T believe I'we locked through them, Your Honor, but
I believe the plaintiff is way better — way better situated
to actually go through her cwm discovery documents and if
there's anything outside of them, go through those too and
identify what are these nonmarital assets you have, What
are the — or what are these marital assetz you have.

2nd on May Sth of 2022, plaintiff's attorney pramised

my former attorney that, yeah, I'm able to i1dentify all



those documents, whether marital or nommarital.

And T still den't have anything. It's just -- just a
hodgepodge of information that, you know, reguires basically
shifting the work that T beliewe plaintiff should be doing
in this matter of compiling her list of premarital and
marital assets, as opposed to me trying to, you know,
campile those lists myself.

So anvhow, then there was production of documents
Request Number 7. Well, you know, interestingly, plaintiff
actually answered that. There's nothing there regarding
whether there's any financial statements. Plaintiff, after,
yvou know, going through some kind of a half a page of
arguments basically, you know -- I don't even know if she
said it — basically, you know, there are no financial
statemsnts.

A1l right., Well, good. I can live with that. But
it's nice to know now instead of, wyou know, at the brink of
a hearing, finding out about those things.

So in sum, Your Honor, it's — I belisve the defendant
is entitled to have, you know, plaintiff put together these
lists of her marital and nonmarital assets. And it would
behoove her to do it because that would make the Court's job
easier to, you know, determine. As you sit and make your
equitable apporticmment, what documents -— or what items

doas the plaintiff claim are nonmarital or separate and what



does she claim are marital? And I believe it would make the
trial much easier. It would make my ability to determine
whether those — that list is right or not much easier,
rather than just me being — having to compile that list
myself. So that's all T have to say.
THE CURT: Thank you.

Ms. Engel, response to that, please.
MS. ENGEL: Thank you, Your Honor.

The acticn of defendant's motion to compel i1z to make
plaintiff provide documents that I think she has. We don't
have any more documents. We've answered the discovery.
guite frankly, we'we gone abowve and beyond supplementing
four times. I canh't remember the last time T had a case
where another attorney did that.

It's not my job to go through the deocuments for
defendant. We have provided him with Bates-stamped
documents. In return, he's provided me with ower 120 emails
-= geparate emails with separate attachments, which I then
had to comb through. So talk about shifting the work. My
client has paid for me to go through those emails. Seo that
is an absclutely unfair statement to say. RAnd, you know
what, I also didn't raise the issue to defendant saying,
hey, I need you to provide me some conscolation of discovery,
because he; again, represents himself, regardless of the

fact that he's also an attorney.
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Additicnally, in your request for production MNumber 4
and 5 == if defendant campletely read the discowvery, even
duplicative number of interrogatories Mumker 17 and 48,
they're the same questions. They ask for the zame
information in which complete answers were also provided to
those.

And what defendant alse failed to provide to the Court
is an Excel —— he does reference it as an exhibit with his
writings on it — there's an Excel spreadsheet; Plaintiff's
Exhibits 18 and 1%, which is filed on that 9-6 date. It's
an itemized spreadsheet made by my client with values and
personal property laid out in there.

Mo, 1f defendant thinks jt's insufficient, that is on
him. He's confusing his role with perscnal knowledge and
his role as an attorney. He's imputing what he thinks my
client should be answering or remsmbering or providing. If
there is a dispute, that is for trial or mediation or
neqgotiaticns.

My client provided the information she has. She
doesn't have anything else. She also sufficiently and
adequately answered the discowery. There's nothing else to
say. There's nothing else to provide. She provided her
list. Ve coplied with the dizcovery and supplemented foux
times in hopes of avoiding a motion to compel despite the

outrageous demands of defendant in terms of the things he



thinks she should have.

He has his own informatien. If you look through his
letters in which he talks about defendant —— or excuse me —-
plaintiff needs to answer this, it's riddled with personal
facts and personal arguments. The line is being blurred
between the two. We provided the information. His personal
knowledge is irrelevant to what my client puts in her
ATSWELS .

In regards to production — or excuse me — regquest for
production NMumber 7, when we had our meet and confer, his
camplaint was that we referenced a wide variety of
doecuments, not that we didn't answer yes or no.

Also, defendant has the knowledge of care, custody, and
control to know what's in Che financial statements because
he filed the taxes on behalf of the parties;, which
ultimately left him with the finances. He would have that
information. We finally said — supplemented and just said,
no, please stop asking us about it. We den't have any more
documents.

And he also has talked about the mumber of documents
provided. Just to clarify, his attorney previcusly asked
for seven years' worth of records., That amounts to a lot of
documents, especially when my client did a good job of
keeping things.

THE COURT: Are those the seven years of records that are



Bates stamped?
MS. ENGEL: Yes. I believe we're up to 2,600, Your Honor.
And everything's been provided.

And in additicn to that, we alsc sent him an email
trying to -- when he asked for us to supplement specific
things, we sent him separate —— an email laying out
everything as easily as we could. Te've keen nothing but
trying to help him with it and provide him with all the
information. There's simply just nothing left to provide
despite the fact that he beliewes there is. But his belief
is based on his own personal knowledge, not documents in my
client's possession.

I also believe == we also believe this is, again, a
tactic to delay, continue, and drive up the cost of
litigation, especially when he sends 120 separate emails,
when he could provide them on a flash drive, put them on a
CD, provide them Bate stamped. Just because he's
unrepresented doesn't mean he doesn't have the knowledge,
the skills, and the wherewithal to provide adegquate
discovery.

His moticn is baseless, and, quite framkly, it's
wasting our time, the Court's time. And in addition, he
also simply didn't lock at the answers to interrogatories
Number 58. It was in there. Then we had to spend time

answering it, even though he stated no. Just simply review



the supplemental discovery.

Plaintiff adequately and sufficiently answered her
dizcovery. There's nothing else to produce. She
established she correctly gave the information so there'd be
no trial by ambush. Because she's done this, pursuant to
15-6-37-A-C, we're asking for attorney's fees for having to
respond to this motion to compel.

THE COURT: Where — at what point, Mr. Clayton, were you
getting respenses that said Exhibits 1 through 2,4007 I
Just ask because the cnea that I see for the answers gives
specific ranges, such as the 2480 through 249%, the 2415
through 24785.

THE DEFENDANT: I'm looking at the plaintiff's answers., I'm
looking at my Exhibit 1, Your Honor., And let me just
address a couple other things. I produced records going
back seven years myself, Your Honor. And T carefully
delineated and identified exactly what records I'wve
submitted to the other side so they can sasily categorize
them.

Thiz has not been a hardship on the defendant. I have
way more records to henre to discleose, but I didn't -— I'we
been happy to do it, As a matter of fact, a lot of time
early in this divorce was spent compiling all those records
and disposing them.

I Just wonder why there's such a resistance for the
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plaintiff to go through the documents she provided which
identify a whole bunch of different purchases, et cetera,
and property, and 2400 pages' worth, and write dowm, okay,
this is my marital property, this is my nommarital property.
Just go and answer the guestions that way. Here's the page
that it's on. I've done that myself, Your Honor, for the
plaintiff. S0 —-

THE COURT: If I may, sir, what —— I see cne response that
ldentifies a supplemental answer, as well, to vehicles. »Ind
then otherwise, there is that spreadsheet that the plaintiff
produced. T think it's called Plaintiff's 18 and 19, 1f T
recall correctly, that goes through — and then you had made
marks on it and I think filed it attached to this --

THE DEFENDANT: Right.

THE COURT: -— moticn. Does that give you infommation cn
what she i3 and is not claiming as far as property?

THE DEFENDANT: You know, it's so sketchy coanpared to all
the property that's out there.

THE COURT: So what is missing from there?

THE DEFENDANT: Well, I would say there's a lot that's
missing as far as exhibits. One, her Bates stamps 1 through
2414 which lists a whole bunch of purchases of things and
which should be categorized scmewhere.

THE COURT: I understand that. In the, I understand,

basically, the production of documents, your ardqument 1s



it's fairly incomwvenient and annoving te go through. Is
that a fair statement?

THE DEFENDANT: Well, it's wery —-

THE COURT: Voluminous?

THE DEFENDANT: -- unfair and overbearing, I think.

THE CHXIRT: All right.

THE DEFENDANT: T can't read -- I can't get inside the
plaintiff's mind.

THE COURT: You can't, but it 1s your responsibility to go
through those decuments —

THE DEFENDANT: And I have —

THE CRT: — if you did hawve.

THFE. CEFENDANT: -- and I have.

THE COURT: Okay. 5S¢ 1T you've gone through the documents,
then you can organize them as you want to. You can put your
Wy tabs, or whatewver, on them as well, s¢ you know where
they are and not every time yvou're looking through 2,400
pages of documents.

Beyond that, what T would like to do for purposes of
discovery —— to make this wvery clear —— if there are items
listed on that spreadsheet, and, ohously, spreadsheets
are, you know, what we all work towards in these cases — on
Plaintiff's Exhibit 18 and 19 — and you had made some notes
on that, Mr. Clayton?

THE DEFENDANT: Yes, Your Honor.



THE CJURT: Would yvou please specifically write which items
you believe need to be addressed that are not on there.

THE DEFENDANT: Ckay.

THE COURT: Because I think if you can narrow it down to
specific items, that would be helpful. Because if plaintiff
does not have any further documentation te produce, then we
run into a little bit of a wall because we're asking for
things that we can't get, or vice versa.

And zame with you, Ms. Engel. If there's anything on
that piece of paper that you don't beliewe Mr. Clayton has
identified as cne piece of property or the other, I'm
ordering both sides to disclose those to the other party by
the end of the day on Friday. That's the scheduling order
of the Court.

Identify whatewver property vou don't know to the other
side, and if there's not any unidentified property, then
we're okay going forward. If there's unidentified property,
that has to be a specific item of unidentified property so
that sach side can know whether they're claiming it as
personal property — or I should say separate property — or
marital property. And then we can get everything included.
MS. ENGEL: Also, Your Honor, just so you're aware, I do
hawve the property spreadsheet that we use for trial., I'wve
provided that to him in relation to settlement negotiations.

So we do have that started for the Court's comyenisnce, as
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well, which incorporates this information.

THE COURT: I den't think T need it at this point. I would
truat that you guys can identify, you know, 1f there are
other items.

Mr. Clayton, for example, that gives you an opportunity
to say what about this car? What about this account? But
then you can identify specific items, and then it would
help, I think, the plaintiff understand specifically what
you're asking for.

Likewise, if there's specific items that you den't see
or are wondering about, please identify those to Mr., Clayton
by Friday so that he has an cpportunity to respond as to
whether he beliewves those are separate or marital property.
THE DEFENDANT: Your Honor, I have business to conduct here
in Sioux Falls tomorrow. And then I spend a day driving
back to Chicago. So Friday is going to be a little bit —— I
don't want anyvbody to think, oh, my goodness, here's Mr.
Clayton delaying things again. But T know I'm going to need
more time than just, you know, Thursday — ard then Thursday
—— and then providing the information on Friday.

THE COURT: Next Wednesday the 12th, by the end of the day.
If the parties can be very specific with each other as to
what item or property —— not a potential range of things,
but a specific item or property by Wednesday, Cctocber 12th,

I think that's sufficient.
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In addition, I've heard fram both parties regarding
mediation and T think it is appropriate teo do a large part
of the discovery pricr to mediation so you can identify some
of those potential witnesses that were mentioned.

What I do believe, however, is that the parties have
been going back and forth encugh that I think there's enough
information that's been transferred. Also, there's already
been a spreadsheet done and specific issues 1dentified by
the parties. I see no reason why this case couldn't be
scheduled for mediation. And it would be the Court's hope
that that mediation process would help tease out any
remaining issues that are there, may help resolve them, amd
hopefully get everybody more on the same page in a less
conflicting way.

You don't always have to agree to everything, but,
cbviously, um, if you know where each other is coming from,
I think that would help. That's why I put that deadline for
next Wednesday. And that's why I do beliewve it's
appropriate to order mediation in the case.

If socmething happens in mediaticon or something happens
after mediation, T do not want either counsel to think you
are stuck with the preliminary list of witnesses or anything
like that that you provide each other. That's certainly not
the intent of the Court that you're bound by anything that

you may provide, but it gives the other party reasonable



notice of where you're coming from., And I feel like,
through the filings, that I think each side has made fairly
clear where they're caning fram in this case.

So what I'm going teo do is order that the plaintiff's
motion to compel mediation be granted at this point. I do
believe it's in the interest of moving the case along, and
based on filings already, that there's been encugh disclosed
to hopefully make it fruitful and that mediation be, at
least, scheduled if you can within the next couple of weeks.

So if we can hawe g date that works for the parties and
for either Mr. Travis or another mediator that the parties
may agree upon, hawve that scheduled in the next couple of
weeks, that would be great. If one of the parties would
Just sheot me an email and let me know that it's been
scheduled, I'll make a note on my file so that I know.

And regarding the temporary restraining order, I think
my oral decision on that was pretty clear earlier. Any of
those other purchases that may seem to blatantly be separate
property from you, Mr. Clayton, still need to be at least
run by the plaintiff before things are sold, transferred,
bought, and the like, especially those personal assets of
cash on hand, stocks, things like that.

What I ask iz that the parties keep the amounts in
abeyance because the Court still needs to make a

determination en whether those items that were listed by the



plaintiff are marital or normarital property. There's
already been agreemwent and stipulation on the record
regarding the hone assets. I already determined the LLC
funds, regarding the I bonds, PCET shares, Lake Area Corn
Processors units, 550,000 donation, the finances used to buy
a conde in Chicago, and the jewelry. Those items will still
need to be determined by the Court, and the amcunts tied to
those items will still need to be determined by the Court
whether they're separate or marital assets.

I'm not going to order, Mr. Clayton, that you undo
anything that you'we done, but know, too, that the POET
shares of 550,000, however much you paid for the condo,
$50, 000 to USD, things like that, may be assets that you
need to account for 1n the divisicon of property at the and
of the day.

THE DEFENDANT: I understand, Your Honor. And I will
account for those and everything slse I have.
THE COURT: Sounds great. Then we're all on the same page.

And the —-— there wasn't a value listed, so I ask you to
produce the amount that you paid for the conde in Chicago so
that wvalue is there, as well.

THE DEFENDANT: I believe I provided a settlement statement
to the plaintiff.
THE COURT: OCkay. That's great.

MS. ENGEL: I do not recall, but I'm happy to check.



THE CJURT: ©kay. Then if you don't hawve it, just email for
it and ask for it again, and we'll keep moving forward.

Ms. Engel, was there anything else?

I'm going to hold the determination of attomey's fees
in abeyvance depending on what happens in the next few
months.

Anything else from your end, Ms. Engel?
M3. FNGEL: No, Your Honor.
THE COURT: All right.

Mr. Clayton, anything else from your end, s5ir?
THE DEFENDANT: No, Your Honor.
THE CURT: All right. Thank you, both, for coming in at
1:00 instead of 1:30 today. We did need the extra time, it
looks 1like, so I appreciate it.

Would you be willing to prepare a propesed order?

MS. ENGEL: I will, ¥our Honor.

THE COURT: Just go ahead and loop the other in it, and let
me know 1f there are cbjections before I sign and file
anything.

THE DEFENDANT: Okay.

THE COURT: All right. We're in recess.

(At which time, the proceeding concluded. )
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STATE OF SOUTH DAKOTA) IN CIRCUIT COURT

' 58
COUNTY OF LINCOLN ) SECOND JUDICIAL CIRCULT
ANNA M. CLAYTON, 41DIVa1-100
Plalntiff,
VA, ORDER ON PLAINTIFF'S MOTION
FORVIOLATION OF TEMPORARY
THOMAS W, CLAYTON, RESTRAINING ORDER AND
MOTION TD COMFPEL
Defendant. SCHEDULING OF MEDIATION
AND DEFENDANT'S MOTION TO
COMPEL

This matter having come before the Court in the Courtroom of the Lineoln
County Courthouse, Canton, South Dakota, on the 4" day of October, 2023, with the
Honorable Rachel R. Rasmussen, Judge of the Court presiding, and the Plaintiff
appearing in person and with counsel, Amanda W. Engel of the Duncan Law Firm, Sioux
Falls, South Dakota, and the Defendant appearing in person and on behalf of himself,
and the Court, after reviewing the file herein and the arguments of counsel having been
heard, hereby enters the following Order,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Plaintiff's Motion
to Compel Mediation is GRANTED in order to keep this matter moving forward.
Sufficient discovery has been conducted by and between the parties for mediation to
oceur. Mediation must be scheduled within the next two weeks. Parties must email the
mediation date to the Court once scheduled.

IT15 FURTHER ORDERED that Defendant has sold and made purchases that

are in violation of the Temperary Restraining Order.
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IT 15 FURTHER ORDERED that Defendant is specifically prohibited from any
further violations of the Temporary Restraining Order.

IT I5 FURTHER ORDERED that the Court determines what is marital property
and such determination should not be made after the fact.

IT i§ FURTHER ORDERED that it is within the Court’s authority to determine
whether the LLC proceeds, marital home proceeds, [-Bonds, Poet Shares, Lake Area
Comn Processing Shares, USD Donation, purchase of the Chicago Condo, and the jewelry
are separate or marital property. These items may be accounted for in the Court's
property divislon and the funds therefrom shall held at abeyance by Defendant until 2
determination is made by the Court or the parties reach a mutual agreemens.

IT'18 FURTHER ORDERED that Defendant must obtain consent from Plaintiff
before any assets, funds, or purchases, outside hasic living necessities, are made by
Defendant. If no agreement is reached between the parties, the matter shall be brought
hefore and determined by the Court, The Court will hear such requests on ano
expediated basis to prevent any interference with or impact on the requested sale or
purchase.

IT IS FURTHER ORDERED that Plaintiff's request for attorney fees is held in
abeyance to see how this matter proceeds over the next few months.

IT I8 FURTHER ORDERED that the parties are to provide to the other pacty an
updated property list, pursuant to Defendant's Request for Productions Ns. 4 and 5,
identifying specific items contained therein as marital property and/or as separate
property which may not yet have been provided., Such information shall be provided to
the other party by 5:00 p.m. on Wednesday, October 12, 2022,

Pagezof 3



Dated this ﬂ\day of October, 2022,
WAET=

Honorable Rachel R. Rasmussen -

Circuit Court Judge
ATTEST:
BRITTAN ANDERSON, Clerk

By NP Ko

Deputy
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STATE OF SOUTH DAKOTA)
e b
COUNTY OF LINCOLN )

IN CIRCUIT COURT

SECOND JUDICIAL CIRCUIT

ANNA M. CLAYTON,
Plaintiff,
Vs,

THOMAS W. CLAYTON,

Defendant.

41DIV21-190

FINDINGS OF FACT, CONCLUSIONS
OF LAW, AND ORDER AFTER TRIAL

A trial in this case was heard on September 3-6, 2024, in the Lincoln County Courthouse

in Canton, South Dakota. Plaintiff was personally present and represenied by Michele A.

Munson. Defendant was personally present and represented by Elizabeth A. Rosenbaum, The

Court heard witness testimony and received and reviewed numerous separate and joint exhibits.

Based upon the whole of the record, the Court hereby makes the following Findings of Fact and

Conclusions of Law as to the issues of divorce, property classification, and property division.

FINDINGS OF FACT

. Plamntft Anna Clayton (“Plaintiff” or “Anna™) and Defendant Thomas Clayton

{"Defendant” or “Tom™) were married on June 6, 2008, in Minnehaha County, South

Drakota.

2. 'The parties separated in May of 2021, and Plaintiff filed this action for divorce on October

15, 2021. The Defendant signed the Admission of Service on October 21, 2021

3. At the time of the trial the Plaintiff was 64 years old, and the Defendant was 69 years old.

4. The parties did not enter into a premarital agreement or contract. Both parties testified

that the Defendant had a premarital agreement for his first marriage, and he believed “they

didn't work.” The Defendant believes Plaintiff promised she would not take his money.
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5. The parties lived together as a married couple at 3012 South Elderberry Circle in Sioux
Falls, Lincoln County (hereinafter “Elderberry home™) throughout their marnage.

6. The parties do not have any minor children together. However, both parties had children
from prior marriages that they raized together during the marriage, and they treated all
children as part of their blended family.

7. The Plaintiff did not receive the amount of child support she was supposed to receive
during the marmage.

§. The Parties used approximately $334,000 of income during the marriage to satisfy the
Defendant’s child support and alimony obligations following his 2006 divorce.

9. The parties shared or divided the duties necessary to maintain a household such as
cooking, grocery shopping, and landscaping.

10. The Plaintiff contributed more than a de minimus amount to household maintenance.

11. The parties are educated and accomplished professionals who each brought their own
assets and talents into the marriage.

i 2. The Plaintiff worked as an independent financial advisor prior to and during the marriage.
She put in long hours and was financially successful, often being the primary income
producer of the household.!

13. The Plaintiff contributed more than a de minimus amount to the couples’ financial success.

|4. The Defendant was a successful stock trader prior to the marriage, and he worked as an
alterney and financial advisor during the marriage. He did not believe his law practice
made much money, but he was satisfied with his practice.

15. The Plaintiff has not calculated what she believes 1o be the value of her premarital estate.

! For example, Plaintiff's net social secariry eaming from 2018-2021 was $461,421, and Defenant’s was 11,991,
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16. The Defendant calculated his net premarital estate from his prior earnings, inheritance
received roughly halfway into the marriage, and assets he kept in his possession after his
2006 divorce.

17. In 2009, one vear into the marriage, the parties jointly created Clayton Investment Group,
LLC (the “Group™}. The parties both had signature authority over the LLC"s account.

[ 8. The Group rented office space for both Plaintiff’s financial advising Defendant's law
practice from 2009 to 2020. The Group shared office space, utilities, staff, and cquipment,
and they often referred clients to each other.

19, All of Plaintiff’s income between 2009-2020 went into the Group.

20, Both parties brought direct and indirect value 1o the Group, and both benefitted financially
from the structure of the Group

21. The Plaintiff sold her book of business in 2020 and stayed on an additional vear to help the
new owner during a transition period. She receives monthly buyout payments through
2026.

22. The parties” income allowed them 1o enjoy a middle to higher standard of living during the

23. The parties received income during the marriage from their respective careers, farm rental
income, and investment income from properties® and stocks.

24. The parties reported income from all sources on joint tax returns throughout the marrage,
and both parties paid toward the tax liabilities owed.

25, The PlaintifY currently works full time as a certified medical assistant (“CMA") and makes

31% and hour. She finds her work fulfilling and wants to work another three w four years,

! For example, the parties created 5 Ave, LLC, to acquire and sell investment properties during the marriage.
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26. Plaintiff's current CMA employment income, by itself, is not enough to cover her monthly
expenses in the future.

27. The Defenant has pone into retirement and does not plan to work in the future. His current
source of income includes rents and investments and social security income.

28. The parties’ respective financial experts are credible.

29, The Plaintiff's expert is Charles Nelson, a CPA with 41 years of experience in the tax and
financial world. The Defendant’s expert is Michael Snyder, a CPA with 15 years of
exXperience.

30, The financial experts did not conduct the same type of financial analysis,

31, Mr. Nelson reviewed and made findings based on the parties” financial transactions during
the mamiage. Mr. Nelson's report was based on a review of the discovery documents and
not an any interviews,’

32. Mr. Nelson did not caleulate the value of assets that either party brought into the marriage.

33, Mr. Snyder valued the Defendant’s net premarital estate to trace those amounts and
inheritance amounts throughout the marriage. Mr. Snyder’s report was based on a review
of discovery, and based on financial summaries and estimations provided by, and
interviews with, the Defendant.

34. Mr. Snyder valued The Defendant’s net premarital estate at $2,171,936, plus $430,136 in
inheritance from his parents, for a total of $2,602,072.

33. The $430,139 in inheritance funds appear to come from inheritance received during the
marriage. These funds were intermingled with other funds in various accounts over the

Years.

* Mr. Nelson testified that his review of financial and tax documents was more complicated by the way the Defendant
forwarded the information,
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36. Mr. Snyder concluded that the amount of the Defendant’s net premarital estate and
inheritance funds were sufficient to cover all assets (including recent purchases) the
Defendant claims are non-marital assets,

37. The premarital and inheritance monies were deposited into accounts and/or transferred into
accounts that were intermingled with other funds received, or expenses paid, during the
marmiage,

38. Mr. Snyder could not do a dollar-to-dollar tracing of the Defendant’s claimed premarital
funds throughout the marriage.

39, Several of the assets being claimed as premarital by the Defendant no longer exist.

40, Mr. Snyder recognized an amount of incorrect reporting and discrepancies when reviewing
joint tax returns (and amendments) the Defendant prepared and filed, noting that the
Defendant should have utilized the services of a CPA.

41. Tom and Anna's assets grew and changed over the past 16 years of their marriage.

42, The Plaintiff believes the value of the marital estate at the time of the trial is 37,088,834,

43. The Defendant believes the value of the marital estate at the time of the trial is 31,470,706

44. The parties each testified, called witnesses, and submitted a plethora of financial exhibits
for a determination of what assets chould be included in the marital estate, their respective

value, and an equitable division those assets.

Temporary Restraining Order

45. Some items on the parties” joint property spreadsheet have changed in form and/or overlap
in value based on the Defendant’s actions while this case has been pending.

46. The Defendant made a request to distribute procecds from a properiy held by 5™ Street,

LLC, on November 22, 2021, The motion was denied by the Court in an order signed and
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filed on February 3, 2022, which stated that “[tJhe Court has the authority to determine
what is and 15 not marital property... .”

47. The Defendant made the following transfers after his admission of service of the temporary
restraining order and after the February 3, 2022 hearing and this Court’s order: (1) sale of
20,000 shares of Lake Area Com Processors (*LACP™) for £71,393 (02/28/22); (2)
purchase of U5, Treasury I-bond for $20,000 (05/13/22); (3} sale of 20,000 Poet shares for
390,440 (05/18/22); (4) gift to University of South Dakota ("USD"} Law School for
$50.000 (06/29/22); and (5) purchase of Chicago condominium for $219,000 (07/.2%/22).

48, On October 4, 2022, the Defendant was found in viclation of the Court’s directives and
“specifically prohibited from any further vielations...." The October 4, 2022 hearing
Order included a similar directive prohibiting such behavior.

4% Tom"s position at hearings, in his filings, and at trial is that he could deplete or change the
nature of these assets because he was using “non-marital funds.”

50. Tom dissipated the marital estate by moving and changing marital funds after he had been
served with the TRO and admonished by the Court.

51. Tom violated the TRO and Court directives. His dissipation of marital assets is greater

than the amount of non-marital assets he is awarded in this equitable division of property.

317 Acres of Perry Township Farmland

52. Tom purchased 317 acres of farmland in Perry Township (“the farmland™ in 1989 for
$216,000. He retained ownership of it following his 2006 divorce and brought that asset
inte his marriage with Anna in 2008.

53. The 2008 1ax assessed value of the farmland was $589,3131,
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54, The property was improved during the marriage with the addition of tile and waterways.
The main reason for the farmland's appreciation in value 15 the widespread increase in
farmland value over the past couple decades.

55. Tom estimates the farmland current value at $2,701,457; Anna's real estate expert values
the farmland at $3,500.000 based on a comparative market analysis.

3b. Anna's real estate expert 15 credible, and her opinion is a reasonable value based on
expertise and experience. The current value of the farmland is 53,500,000,

57, The farmland appreciated in value by $2,910,669 during the marriage.

58, The farm ownership structure changed throughout the course of the marriage.

59, Prior te 2017, Tom held title to the farmland in a partnership with himself and his profit-
shanng plan (“PSP").

60. Tom transferred the PSP’s property interest to himself individually in 2017. The deed was
prepared by “Thomas W. Clavton, Esq.” and states that the PSP transferred its interest 1o
Tom individually and “as a married man.”

61. Tom created the TWC Revocable Trust in 2019.

62. In 2021, Tom transferred the farmland by a deed prepared by “Thomas W. Clayton, Esq,”
that again states that he personally and “as a married man™ transferred his interest into the
TWC Trust.

63, Tom spent more time than Anna on the maintenance and decisions of the farm. Tom was
the point of contact for renters, and he personally visited the farmland on a more regular
basis than Anna, Neither party physically worked the farm ground.

64. The Group's office equipment and space were occasionally used for tasks related to the

operation or leaze of the farm.
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65. Anna encouraged Tom to talk with her family about changing from a crop share agreement
to a straight cash rent on the farmland. Tom agreed, and about a decade ago they had a
conference with Anna's family and did switch to a straight cash rent structure.

66. There has been a renter each year on the property. No signed cash rent agreement was
entered into evidence.

7. Cash rent provided the couple with a predictable income and reduced Tom's stress related
o harvest vields, This structure was an income guarantee and allowed Tom to work less,
which is reflected in Tom's amount of eamned social security income over the past decade.

68. The change in rental agreement did not change the overall financial accounting, and most
of the farmland income and expense is reflected in the fanm accounts.

69. A separate farm account was kept for farm income and expenses. The farm account was
occasionally used 1o pay personal expenses such as Christmas gifis, make donations, HOA
dues, and alimony,

70, Tom testified that moncy was occasionally transferred from the farm account “when
necessary” to pay personal expenses, which coincides with the amount of funds transferred
out of the farm checking account into Tom's personal checking account.

71. Tom’s non-farm income was relatively small, and likely not enough for the payment of all
family expenses and maintenance of the household without Anna’s income.

72. Anna maintained a fulltime job during the marmage, Anna’s income for the household
allowed Tom to keep the farmland income somewhat separate.

73. The farm income and expenses were included in the parties’ joint tax returns throughout
the marriage, and both parties have been financlally responsible for any payvments due

relative to the property.
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74. Tom and Anna each contributed directly and indirectly to the farmland over the past 16
years, during which time the farmland increased in value by almost six times,
75. The farmland will continue to be an income-producing propenty and source of revenue.

T6. The farmland is a marital asset and included in the marital estate.

Elderberry Home

77. Tom owned the home at 5012 Elderberry since 1992, and he retained sole ownership of it
following his 2006 divorce,

78. Anna and her son moved into the Elderberry home in 2008, and the parties lived there
together until Anna and her son moved out in May 2021,

79. The tax-assessed value of the home in 2008 was $432,624. The home sold for $872,500
on June 16, 2022,

£0. There were two morigages on the home over the course of the marriage, and both Tom and
Anna’s names were on the notes, mortgages, and satisfactions of mortgage.

81. The Elderberry home was used as collateral for the parties® joint company, 5® Ave, LLC.
The collateral debt on the home was paid off during the marriage,

B2, Major and minor improvements were made to the home during the marriage,
Improvements were paid for by both parties from income they each received during the
marmiage.

3. The Defendant’s detailed lists of home maintenance show that he and Anna each
contributed financially to the home through renovations, furniture purchases, and general
home wtility and maintenance expenses.

84, Tom’s spreadsheets show that Anna did not directly contribute as much or more to the
home financially than he did.
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83. Accepting Tom's spreadsheets as trug, Anna directly contributed over $20,00 to the home.

86. The parties entered into a Stipulation and Agreement for the sale of the Elderberry home.
They agreed that the Defendant owned the property at the time of their marriage and a
“certain portion of the Elderberry Property constitutes non-marital and separate property of
the Defendant.”

#7. The net home proceeds are $804,277, which is $371,653 more than the 2008 tax assessed
value. The parties agreed that the Defendant would be able to keep the 2008 tax assessed
value, $432,624, "“from the house proceeds in his possession during the pendency of this
divorce™ and “[t]he remaining balance of the proceeds shall be held in Defendant’s
attorney’s’ trust account... "

BE. The agreement did not designate the $432,624 as the Defendant’s non-marital property that
Tom could transfer or use as he wished. The parties specifically agreed that nothing in the
Stipulation set aside any amount of home proceeds as non-marital, and nothing in the
stipulation “constituted & final property settlement as to any property.”

B9, The Defendant did not kecp $432,624 in his possession during the pendency of the
divorce, Instead, he used those funds to purchase other assels and make gifis.

90, Tom's failure to keep the $432.624 in his possession unnecessarily complicates the
property division determination because the funds are not easily located in any one account
or asset,

91. At a minimum, Tom dissipated 5432624 by using it to purchase a condominium in
Chicago for $219,000 and donating $30,006 to USD Law School. It is unclear where the
remaining $163,624 is located.

92. Tom was to put the remaining $371,653 net proceeds into his attomey's trust account,
[nstead, Tom put the $371,653 into his own attorney-client trust account.
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93, According to a 2022 tax return document, the home collected $8,613 in rent prior to the
June 2022 sale. This money was accepted by Tom but is not included in the joint property
spreadsheet or in any identifiable location.

94. Tom and Anna each contributed to the upkeep and runming of the household. They each
did home chores such as yvard projects, getting groceries, laundry, and cooking,

5. Tom and Anna both cared for the children in the home, transported them to school and
activities, and participated in their day to day lives.

6. Both parties contributed indirectly to the home, and neither contributed more than the
other.

47, The Elderberry home is a martial asset and will be included in the marital estate. Equity
requires the Court to follow the parties” Stipulation that recognizes some portion of the
Elderberry home is non-marital.

98. Tom was in the Elderberry home himself for 2 of the past 18 vears, from 2006-2008, The
sale proceeds of $804,277, divided by 18 years, is $44,682 per vear, That amount, times
the two years Tom was in the home prior to the marriage, is $89,364.

949, The 385,364 of net home proceeds will be Tom's premarital portion and not included in
the marital estate. This is a reasonable amount based upon the length of marriage,
appreciation of the property during the marriage, and the parties’ joint contributions to the
maintenance and success of the home.

100. The remaining $714,913 of home proceeds will be included in the marital estate.
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Palm Desert

101, The Palm Desert home is a property the parties looked at together for a retirement
home. They decided to purchase it before retirement and use it as a rental property with
the goal to live there upon retirement.

102, Tom and Anna interviewed condo property managers together in the Spring of
2019.

103, The partics signed an escrow agreement to buy the condo as husband and wife on
May 10, 2018,

104, Tom created the TWC Revocable Trust on May 14, 2019. He signed an amended
escrow agreement on May 15, 2019, which removed Anna’s signature completely and
labeled Tom's signature line as “Trustee™ of the TWC Trust.

105. Tom completed the TWC Trust's purchase of the condo on May 23, 2019 for
approximately $350,000, The current value of the condo is approximately $550,000, so
the property appreciation over the past five years is roughly $200,000.

104, Tom believes the condo is not marital because it is in his Trust’s name and because
the funds used to purchase the condo were all premarital and inherited funds.

107. Anna believes the condo is a marital asset because they shopped for it together, she
thought they were buying it together, and they have both invested in it over the marmage.

108, Funds used to purchase the condo came from at least 4 different accounts: farm,
TWC Revocable Trust, Tom's attorney-client trust account, and SEP distnbutions.

1, Mr. Snyder traced Tom's claimed premantal or inhented funds into vanous
accounts, either by one step or multiple. He then concluded there were enough premarital

or inherited funds in each of the accounts to cover the total purchase price of the condo,
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110, All accounts used for the condo purchase were used for more than just the Palm
Dresert condo income and expense. No separate account or business was set up to keep the
condo separate from the parties’ other finances.

111. Property taxes on the condo were paid by funds made during the marriage.

112 Mr. Snyder believed flow of rental income was not clear, and Mr, Nelson believed
the rental income and expenses were not accurately reported on the joint 1ax return.

113. The rental income and expenses for such things as property taxes occurred during
the marriage and was accounted for (albeit incorrectly) on the parties’ joint tax retums.”

114, Tom believes he invested roughly $47,000 in direct financial equity contributions,
and that Anna’s total for the same was about $7,600.

115, Taking Tom’s spreadsheet as true, 37,600 is roughly 16% of the total costs and is
therefore more than no or a de minimus contribution to the condo expenses.

116. The parties agreed that they each contributed to the condo indirectly by cleaning,
furnishing, decorating, and buying supplies.

117. Both parties contributed indirectly and directly to the upkeep and maintenance of
this property.

118. Tom has retained possession of the property and considers it his primary residence.

119. The rcasonable property value at the time of the divoree trial was $550,000. Ths

full amount is included in the marital estate,

i Both experts agreed that the Palm Desert condo should not have been entered as a rental property on the joint tax
retumn beciuse the parties stayed there themselves for much more than |4 davs in a year.
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Ethanol Investmenis

120. Tom invested in ethanol in 1999, about halfway through his prior marriage that
ended in 2006. Tom retained the ethanol shares following his first marmage and
throughout his marriage to Anna

121, Tom used ethano! income made both before and during his marriage to Anna t©
help pay the property settlement, alimony, and child support owed to his ex-wife.

122, Tom's estimate of Otter Creek Ethanol and Sioux River Ethanol before his
marriage to Anna in 2008 is $60,000 and $40,000 respectively, for a total value of
£100,000.°

123. Anna was not involved in the acquisition or maintenance of the ethanol shares.

| 24. Tom made the ethanol share ownership and investment decisions throughout the
marTiage.

125, The ethanol investments resulted in a significant amount of income to parties
during the marriage.

126 The form of the ethanol investments chanped over the course of the marriage, and
Anna was not made aware of these changes or ownership transfers.

127. Tom sold 20,000 LACP shares of on February 28, 2022, for $71,313. Tom used
$20,000 of the sale proceeds to purchase LS. Treasury [-Bonds. [t is unclear where the
remaining sale proceeds are located.

128. Tom sold 20,000 Poet shares on May 18, 2022, for $90,440. It 15 unclear where the

zsale proceeds are located.

* The Orter Creek and Sioux River sthanol no longer exist. The ethanel interests in those companies are now in the
LACF and Posl.
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129, Both parties agree the value of the remaining 20,000 LACP shares is $100,000,
which is equal to what Tom's estimate of all ethano] investments were prior to his
marriage o Anna in 2008,

130. The ethanol shares were profitable and increased in value throughout the marriage.

131. All taxes paid on passive ethanol income received during the marriage was ona K-
| and included on a Schedule E on Tom and Anna's joint tax returns.

132. The ethanol investments will continue to be source of income.

133, The ethanol investiments were in Tom’s name, but the income and tax liabilities
from the investment were treated as joint throughout the marriage,

134, The ethano] investments and the income derived therefrom are marital and included

in the marital estate,

Chicago Condominium

135. Tom purchased the Chicago condominium on July 29, 2022, for $219.000, He
purchased it with the Elderberry home proceeds that he was supposed to keep in his
possession during the pendency of the diverce.

136, The condo purchase was made after the divorce was filed and Tom had been served
with the TRO and admonished by the Court not to dissipate any assets.

137, Anna did not know about and was not involved in the condo purchase, Anna has
not been involved in the upkeep or maintenanes of the condo.

138. The parties agree the value of the condominium is $219,000. The partics disagree
whether the condo is a marital asset,

139, At least some marital funds were used to pay for the condo, because Tom's non-
marital Elderberry home proceeds are insufficient to cover the purchase price.
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1440, Based on a review of the tax records, it does not appear that the condo has

generated income. It is unclear what additional financial funds Tom has spent on the

condo, and what accounts have been used for the same,

141. The Defendant wanis 1o keep possession of the condo and the Plaintiff does not

want possession of it.

142, It is equitable to give Tom credit for using $8%,364 in pre-marital funds toward the

purchase of the condo, thereby reducing the marital value of the condo 1o §129,636.

Miscellaneous ltems
143. Home Furnishings. Based on the testimony and evidence, both parties brought

home furnishings and personal items into the marriage. Unless already agreed to by the
parties, each party will retain possession of what he/she currently has without further
compensation.

f44. 2003 Mercedes. Both parties testified this was a gift to Tom in roughly 2018-19

from Tom's brother-in-law after Tom did some work for him. [t was a gift during the
marriage and will be included in the marital estate based on lack of evidence presented that
it was kept separate or meant to only be for Tom’s use and enjoyment.
145. M Young Lee Artwork. The artwork was received during the marriage, regardless
if it was a gift of payment for income camed during the marriage, and therefore part of the

marital estate. The type and value of the artwork is in dispute and will be divided equally.

46, $50.000 check 1o USD Law. This gift was made out of the $432,624 Elderberry

home proceeds Tom was to kesp in his possession until the resolution of the divorce. The

non-marital portion of the home proceeds does not cover this amount and therefore it is

included back into the marital estate.
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147. Financial Accounts. Each party has made and contributed to retirement and
financial accounts, and unless otherwise noted in these findings, it is equitable for each

party to keep the financial accounts and debts currently in his‘her name.

Grounds for Diverce

148, Plaintiff and Defendant agree that a divorce should be granted on the grounds of

irreconcilable differences pursuant to SDCL § 25-4-2(7).

Attorney Fees and Cosrs

145, The parties are not in agréement on the payment of attorney’s fees and costs. Each
party is requesting that the other pay at least a portion of the other’s fees and costs incurred
during the litigation of this case,

150, Anna was represented by experienced counsel throughout this trial. She requests
that Tom pay $54,581.73 to the Duncan Law Firm for representation and costs incurred
between December 22, 2020 and December 6, 2023; her financial expert’s fees of $18,225:
526,269 to the Woods Fuller Law Firm for representation and costs incurred from
December 7, 2023 to August 20, 2024; and the additional expenses and costs incurred for
trial.

151, Anna believes Tom also complicated the nature of the divorce with his multiple
filings and the manner in which he forwarded discovery to her attorney and expert witness.

152. Tom acted as his own counscl from the beginning of this action until January 16,
2023, when he retained experienced counscl. Tom has not submitted an itemized
statement of expenses, but generally requests that his expert costs and his attorney fees and
costs be litigated afier the proceeding is over.
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153. This case began in October of 2021 and concluded with a trial on the merits in
Sepiember of 2024, almost three full years later.

154. This case involved extensive financial discovery and a complex analysis of
business, tax, and financial records. The trial likewise involved extensive financial
exhibits and testimony.

155. ‘The number of pleadings, hearings, and the overall complexity of the litigation was
exacerbated in part by the Defendant's violation of the TRO,

156, Anna’s request for some amount of attorney's fees and costs associated with this
litigation is reasonable based upon the circumstances of this case and actions of the

Defendant, and the Defendant has the relative liquidity to pay for the same.

CONCLUSIONS OF LAW

1. Amny Finding of Fact that is more appropriately a Conclusion of Law shall be deemed as
such, Any Conclusion of Law that is more appropriately a Finding of Fact shall be deemed
as such.

2. This matter is properly before the coun in Lincoln County. The Court has jurisdiction over
the parties to decide the issues of divorce and property division.

3. “Courts may make an equitable division of the property belonging to either or both,
whether the title to such property is in the name of the husband or the wile. In making
such division of the property, the court shall have regard for equity and the circumstances

of the parties,” SDCL § 25-4-44,
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Temporary Restraining Order

4, "... [A] lemporary restraining order shall be in effect against both parties until the final

decree 15 entered, the complaint dismissed, or until further order of the court:
(1) Restraining both parties from transferming, encumbenng, concealing, or
in any way dissipating or disposing of any marital assets, without

written consent of the other party or an order of the court, except as
necessary in the wsual course of business or for the necessities of life,

and requiring each party to notify the other party of any proposed

extraordinary expenditures and to account for the court for all

extraordinary ¢xpenditures made after the temporary restraining order is

in effect; ..."
SDCL § 25-4-33.1(1).
. According to the South Dakota Supreme Court, “[t]o determine whether a spouse
dissipated mantal assets, we have identified that the circuit court should consider “whether
the transfers were improperly made to deplete the marital estate.”™ Cook v. Cook, 2022
S5.D. 74,931, 983 NNW.2d 180, 191 (citing Pennock v. Pennock, 356 N.W.2d 913, 915
(8.D. 1984)).
» Dur law recognizes that “[s]pouses are certainly entitled to maintain separate property and
do with it as they see fit." Field v. Field, 2020 S.D. 51,717, 949 N.W.2d 221, 224-25
{citing Halbersma v. Halbersma, 2009 S.D. 98, 19, 775 N.W.2d 210, 215).
. If transferred or dissipated property is property the court subsequently determines w be
marital, then the court needs to further determine if such transfer or dissipation was
improperly made to deplete the marital estate. See Cook, 2022 8D, at 31, 191.
. SDCL § 25-4-33.1(1), above, “does not require evidence of bad faith or a design to deplete
the marital estate].]” [d., see also Ahrendt v. Chamberlain, 2018 8.1, 31,917, 970

MN.W.2d 913, 920.
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10,

11.

12.

13,

14.

15.

The Defendant did not vielate the temporary restraining order when he listed the
Elderberry home for sale because no financial transactions occurred without the Plaintiff’s
agresment.

The Defendant did violate the temporary restraining order by dissipating marital home
proceeds with the purchase of the Chicago condominium and gift to USD Law School.

The Defendant did violate the temporary restraining order by selling marital investments of
ethanol shares and using the marital proceeds from the sales to purchasing new bond

investments.

Marital Property Division
“[AJIl property of both of the divorcing parties [is] subject to equitable division by the
[circuit] court, regardless of title or origin™ Fleld v Field, 2020 5.D. 51, 16, 94%
N.W.2d 221, 224 (citing Billion v, Billion, 1996 8.D. 101,94 61, 553 N.W.2d 226, 237).
Property that is premarital, gifted, or inherited property is not automatically exeluded from
the marital estate. See Anderson v. Anderson, 2015 5.D. 28,9 7, 864 N.W.2d 10, 15.
Courts are guided by the following faciors to classify property as marital or premantal:

(1) the duration of the marriage; (2) the value of the property

owned by the parties; (3) the ages of the parties; (4) The health

of the parties; (3) the competency of the parties to earn a living;

{6) the contribution of each party 1o the accumulation of the

property; and (7} the income-producing capacity of the parties’

asgsets.
Conti v. Conti, 2021 5.D. 62,130, 967 N.W.2d 10, 18 (citing Ahrendt, 2018 5.D. at § 10,
I18).
*“In evaluating the seven principal factors listed above, a circuit court may consider other

evidence to determine whether inherited or gifted property should be excluded from the
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marital estate, including the crigin and treatment of inherited or gifted property and the
direct or indirect contributions of each party to the accumulation and maintenance of the
property.” Dunham v. Sabers, 2022 5.D. 65, 46, 981 N.W.2d 620, 638 (citing

Halbersma, 2000 5.D. at 9 12, 215

16. “Only in the case where one spouse has made no or de minimis contributions to the

17.

18.

19.

200,

acquisition or maintenance of an item of property and has no need for support, should a
court set it aside as ‘non-marital” property.” Novak v. Novak, 2006 8.D. 34, 713 N.W.2d
231, 355 (citing Billion, 1996 8.D. at § 21, 232).

Similarly, property inherited by one of the spouses is properly excluded form the marital
estate when the same two conditions are met. See Terca v Terca, 2008 3.D. 99,921, 757
N.W.2d 319, 325,

Tracing can also be utilized in an analysis of what constitutes marital property. ““Tracing'
15 an equitable principle which allows a party with the right to property 1o trace that
property through any number of transactions in order to reach the final procesds or result.”
Anrert, 2018 5.D. at § 21, 921 (citing Charlson v. Charlson, 2017 S.1D. 11, 9§14, 892
N.W_2d 903, S06).

“Although tracing is allowed, [ ]it is not required as a matter of law.” Jd. A court is not
required to do multiple sieps of tracing just to keep assets as premarital or non-marital. See
id.

This case is unlike some recent cases where property was divided in similar fashion that
the Defendant is asking this court to do. Specifically, the Defendant asks the court to
perform a tracing analysis and divide property in a manner consistent with a situation
where a prenuptial apreement was in place. See, e.g., Liebel v. Liehel, 2024 8.D. 34, 9
N.W.3d 505; Charlson v. Charlsen, 2017 5.D. 11, 892 N.W.2d 903,
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21. This Court is guided by and tasked with making an equitable division of the marital estate.

22, Both parties made direct and indirect contributions to all marital property that was more
than de minimus based on their respective financial contributions throughout the marriage,
which allowed the marital estate to change and grow over the 16-vear marriage.

23, Anna made more than de minimus indirect contributions to the retention and maintenance
of all assets, regardless of title or origin, throughout the marriage. See, e.g., Ahrends at ¥
13, 919 (citing Terca v. Terca, 2008 5.D. 99,9 25, 737 N.W.2d 319, 326 (“In addition, the
Court has recognized that a spouse's indirect contributions 1o the improvement of an asset
may also be considered in the division of assets.™).

24. Anna has shown a need for financial assistance in the future,

25. Both parties leave the marriage with some investments, but Tom will retain the majonty of

the marital income-producing property.

Grounds for Divorge

26. South Dakota codified law ("SDCL™) § 25-4-2 lists seven grounds for granting a divorce.
Subsection § 25-4-2(7) allows a diverce to be granted upon irreconcilable differences.

27, SDCL § 25-4-17.2 prohibits a court from granting a divorce based on irreconcilable
differences unless both parties consent to the same.

28, Tom and Anna have consented to a divorce based on irreconcilable differences and may be

granted a divorce under SDCL § 25-4-2(7).

Attorney Fees
29. Each party to an action typically bears the burden of their own attorneys® fees, The two
exceptions are when the parties agree otherwise, or when attorney s fees are allowed under
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the law. See Tofft v. Tofr, 2006 5.D. 21,917, 723 N.W.2d 546, 551 (citing Microsaft
Antitrust Litigation, 2005 5.1, 113,929, 707 N.W.2d at 98 (internal citations omitted)).

30. In determining if attormey's fees will be awarded in divorce cases, the trial court must
consider what constitutes a reasonable fee and then, what portion of those fees, if any,
should be paid by the opposing side. See Fybertson v, Fvberison, 1998 SD 83,9 24, 582
N.W.2d 402, 407,

31, “[TThe court, if appropriate, in the interests of justice, may award payment of atlomeys'
fees in all ¢cases of divorce...” SDCL § 15-17-38.

32. The Plaintiff’s request for attorney fees is reasonable and necessary considering the
circumstances of this case, This case involved a marital estate over $7 million dollars,
multiple properties and investments, and a significant amount of discovery for the legal
issues involved.

33. The Defendant further complicated the proceedings by dissipating marital assets.
Considering this in light of the parties’ relative worth, income, and liquidity, the Defendant
shall reimburse 15,000 in attorney fees and costs to Plaintiff. The parties will each be
responsible for their own attomeys” fees and expert witness costs beyond the award to the
Plaintiff.

ORDER
Based on the foregoing Findings of Faet and Conclusions of Law, it is hereby

ORDERED that the parties’ assets are divided according to the attached Exhibit A. Tt is
further,

ORDEREL that the attorney fees award and equalization amount is not due until any

necessary refinancing is completed or four (4) months from the date of this decision, whichever is

earlier. It is further,
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ORDERED that Plaintiff’s counsel shall prepare a proposed Judgment and Decree of
Divorce which shall incorporate by reference the findings and conclusions in this written decision.
It is further,

ORDERED that both parties shall have until December 23, 2024, 1o prepare any objections
to this decision or submit additional proposed findings of fact or conclusions of law to the Court.

It is further,

ORDERED that if the parties do not submit any additional {indings or conclusions by 5:00

p.m. on December 23, 2024, the Court's decision will become final, and a Judgment and Decree of

Divorce will be entered.

Dated this / i day of December, 2024.
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STATE OF SOUTH DAKOTA 1 IN CIRCUTT COURT

85
COUNTY OF LINCOLN ) SECOND JUDICIAL CIRCUIT
0= Dyl (=G 0 O D=1 -1~ e = Do e 3
DI 21-1 50
ANNA M. CLAYTON.
Plaintiff, ' JUDGMENT AND DECREE
] OF DIVORCE

V.
THOMAS W. CLAYTON,

Defendant.
O~ (=0 00~ D00~ = Q0 O~ B =00 -0

This action has been presented to this Court, the Honorable Rechel Rasmussen presiding,
Circuit Court Judge, The Court filed and served its Findings of Fact, Conclusions of Law, and
Order After Trial on December 13, 2024,

Both parties were provided an opportunity to propose additiona! Findings of Fact or
Conclusions of Law or submit any Objections to the same on or before January 6, 2025,

Plaintiff filed Proposed Corrections to Findings of Fact, Conclusiens of Law, snd Order
on January 6, 2023, 1o address what Plaintifi believed were typopraphical or mathematical errors
on the attached property division spreadsheet, but Plaintiff did not otherwise ohject to the
Coutt's findings, conclusions or order,

Defendant filed Responses and Ohjections to the Court's Findings of Fact and
Conclusions of Law and Order after Trial on January 6, 2025, Defendant also filed a Motion to
Reopen Record and Request for Hearing, with a supporting Affidavit of Elizabeth Roserbaum on
January &, 2025,

The Court has considered the following submissions prior to entering this Judgment and

Diecree of Divorce: Plaintiff™s Proposed Corrections to Findings of Fact, Conclusions of Law
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and Order filed January 6, 2025, Defendant’s Responses and Objections to the Court's Findings
of Fact, Conelusions of Law, and Order, Meotion fo Reopen Record and Request for Hearing,
Affidavit of Elizabeth Rosenbaum filed on Janvary 6, 2025; Defendant’s Second Affidavit of
Elizabeth Rosenbaum filed on January §, 2023; Plantiff"s Response to Defendant’s Motion to
Reopen Record and Request for Hearing and Objections to the Courts Findings of Fact,
Conclusions of Law, and Order afler Trial and Affidavit of Michele Munson filed on January 10,
2025; Detendant’s AfTidavit in Response to Plaintiff"s Opposition 1o Defendant’s Maotion (o
Reopen Record filed on January 13, 2025, and Defendant’s Supplemental Affidavit in Response
to Plaingff"s Opposition to Defendant’s Motion 1o Reopen Record filed on January 17, 2025,

The Court granis and denies these objections, additions, comrections, and mations as set
forth herein and as separately set forth in the Court’s Order Denying Defendant’s Motion to
Reopen and Request for Hearing filed on January 30, 2025.

A Judgment and Decree should now be entered incorporating the Findings of Fact,
Conelusions of Law, and Order After Trial, which are incorporated herein by reference.
Therefore, it is hereby ORDERED, ADJUDGED AND DECREED:

1 Plaintiff’ Anna Clayton (Anna) and Defendant Thomas Clayvten [ Tom) are hereby

granted a Judgment and Decree of Divorce on the grounds of imeconcilable
differences under SDCL § 25-4-2(7) and are hereby restored to the status gnd

rights of single persons.

3

Tom is awarded all right, title and interest in the real property consisting of 317
acres of agricultural property in Perry Township, Lincoln County, South Dakota.

3. Tom is awarded all right, title and interest in the real property consisting of a
comdominium located at 271 Calle Del Verano; Palm Desert, California, 92260,
meluding any personal property contents.

4, Tom is awarded all right. title and interest in the real propery consisting of a
condominium located at 1455 N. Sandburg Terrace; Chicage, Ilinois, including
any personal property contents,
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5.

10,

11.

12,

13.

14,

17.

3.5

9.

A

Tom is awarded all right, title and interest in the investment interest in the
Kingsport Village Limited Partnership,

Tom is awarded all night, title and interest in the North Dakota mineral interest.
Tom is awarded all right, title and interest in the 2017 Jeep Cherokee.

Tom is awarded all right, title and interest in the 2003 Mercedes ES00.

Anna is awarded all right, title and interest in the 2019 Subaru Ascent.

Tom is awarded all right, title and interest in the 2014 Honda Motorcyele CTX
and Big Tex Trailer.

Tom 15 awarded all nght, title and interest in any and all coins he currently has in
his possession as part of his coin collection or otherwise,

Tom is awarded all right, title and interest in any artwork he currently has in his
POSSESSION,

Anna is awarded all right, title and interest in any artwork she currently has in her
passession.

Tom is awarded all right, title and interest in any personal property he currently
has in his possession.

Anna is awarded all right, title and interest in any personal property she currently
has in her possession.

Tom is awarded all right, title and interest in any jewelry he currently has in his
POSSEE3100.

Anna 1s awarded all nght, title and interest in any jewelry she currently has in her
possession.

Tom is awarded all right, title and interest in any frearms he currently has in his
POSSESSION.

Anna s awarded pll right, title and interest in any firearms she currently has in her
possession.

Tom is awarded all right, title and interest in any remaining shares owned in Lake
Area Corn Processors or proceeds from previous sales of those shares.

Tom is awarded all right, title and interest in any remaining shares owned in Poet
or proceeds from previous sales of those shares.
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22,

23

24,

26,

27.

28,

29.

0.

3L

Tom is awarded all right, title and interest in any US Treasury Direct I-bonds
currcnily held in hig name,

Tom is awarded all right, title and interest in the ImerActive Brokers, LLC Roth
IRA account held in his name alone, account ending 7324,

Tom is awarded all right, title and interest in the TD Amentrade account held in
his name alone, account ending 1901,

Tom is awarded all right, title and interest in SEP IRA account held with LPL in
his mame alone, account ending 8778,

Tom is awarded all right, title and interest in the Charles Schwab profit sharing
pension plan held in his name alone, account ending 1978.

Tom is awarded all right, title and interest in the First Premier Bank checking
account in his name alone, account ending 3140,

Tom 1z awarded all right, title and interest in the First Bank & Trust checking
accounts ending 0222, 0249, 9153, and (6230,

Tom is awarded all right, title and interest in the LEVO savings account in his
name alone, account ending 4383,

Tom is awarded all right, title and interest in the First Bank & Trust account for
his attormey trust account, account ending 0214, and held in the name of South
Dakota Bar Foundation; Thomas W Clayton Attomey at Law Trust Account,
except that Tom must pay Anna $357,458 from this account for Anna’s share of
the proceeds from the sale of the home located at 3012 S, Elderberry Cirele:
Sioux Falls, South Dakota. Tom is to make this payment to Anna on or befare
April 13, 2023, Tom iz entitled to the remaining funds in the First Bank & Trust
account ending 0214 after this transfer is made.

Anna is awarded all right, title and interest in the funds held with the Woods,
Fuller, Shultz & Smith, PC Trust account. These funds represent sale proceeds of
the 5% Ave, LLC property formerly located at 1909 and 1911 South 5™ Ave :
Sioux Falls, South Dakota, for which findings and conclusions of law relatad to
classification of this property and these funds as marital property were separately
addressed through the Court’s February 3, 2022 Order filed an February 4, 2022,
which is further incorporated herein by reference,

Anng s awarded all right, title, and interest in the LPL Roth IRA account held in
her name alone, account ending 7030
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33.

34,

33,

36,

37.

38.

39,

4.

4].

42,

43,

44,

45

Anna 15 awarded all right, title, and interest in the LPL Rollover IRA account held
in her name alone, aocount ending 3535,

Anna is awarded all right, title, and interest in the LPL Individual Cash account
(Allianz Annuity) held in her name alone, account ending 7761 and any further
remaining balance from her personal infury award.

Anna is awarded all right, title, and interest in the LPL Individual Cash account
held in ber name alone, account ending 9393,

Anna is awarded all right, title, and interest in the First Premier Bank checking
account held in her name alone, account ending 3841,

Anna is awarded all right, title, and interest in the Frontier Bank checking account
held in her name alone, account ending 3859,

Anna is awarded alf right, title, and interest in the Frontier Bank Health Savings
Account (HSA) held in her name alone, account ending 3078.

Anna is awarded all right, title, and interest in the Fifth Avenue checking account
balance held jointly with Anna and Tom, accourt ending 0265, Tom must
remove his name from the joint account or the parties close the joint account and
the remaining funds be transferred to Anna individually,

Anna is awarded all right, title and interest in any life insurance policies for which
she is the owner, and she mey decide whether to maintain the policies afier the
divorce and, if she maintains the policies, she may name the beneficiary of her
choosing.

Anna is awarded all night, title and interest in the 529 accounts for her ¢hildren or
grandchildren, Carter. Blake and Beckham, which accounts are held through LPL
and either American Funds or Franklin Templeton.

Tom is awarded all right, title and interest in the 329 aceounts for his children or
grandchildren,

Anna is awarded all right, tifle and interest in the remaining sale proceeds from
Clayton Investment Group, LLC, and is awarded all right, title and interest in any
proceeds from the sale of LLC's fumniture to Frick.

Anna is awarded all right, title an interest in the Frontier Bank Safe Deposit Box
held in her name and any contents held there.

Tom is solely responsible for paying any remaining debt owed for his credit card
with Capital One Venture Visita ending 5914,
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46,

47.

48,

40,

3.

51

e 23

53,

33,

56.

Tom is solely responsible for paying any remaining loan balance owed for his
Jeep Cherokee through LEVO, loan ending 4383,

Anna is solely responsible for paying any remaining loan balance owed for her
2019 Subaru through Chase,

Anna is solely responsible for paying any remaining debt owed for her credit card
with Chase ending 7092,

Anna is solely responsible for paying any remaining debt owed for her eredit card
with American Express ending 63006.

Anna is solely responsible for paying any remaining debt owed for her credit card
with Citi Costeo ending 1124,

Tom iz solely responsible for paying any attomey fees or costs he incurred or still
owes for this divorce action.

Anna is solely responsible for paving any attomey (ees or costs she incumred or
still owes for this divorce action, except that Tom is ordered to pay $15,000 of
Anna’s attorney fees and costs, Tom is required to make this payment to Woods,
Fuller, Shultz & Smith, PC on or before April 13, 2023,

Tom is ordered to pay Anna, as a property cash cqualizing payment, a total sum
of 32,468 708.00. Tom is required to make this payvment to Anna on or before
Apnl 13, 2025, This amount is calculated after granting the corrections presented
by Anna on January 6, 2025 and granting the objection by Tom regarding the
2017 Jeep Cherokee being awarded to him. This is also reflected in Exhibit A1
attached to this Judgment and Decres of Divorce.,

Neither Tom nor Anna is awarded spousal support,
Plaintiff is reinstated to the name of Anna Cameron,

The Court further corrects its Finding of Fact 83, which should refer to $20,000
instead of 20,00,

The Court otherwise rejects Plaimtiff’s and Defendant’s objections and additional
proposed findings of fact and conclusions of law.

13112025 4:56:12 PM w }EE,:-:‘

Honorable Rachel Rasmussen
Circuit Court Judgs
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Cowrt's Value
3 DESCHIFTION NOTES i Diviainn
| & Anna ’T‘-E_
3 |REAL ESTATE
Agricultural property (317 acres in Parmy
Towmship, Lincoln County, SD) 3,500,000
4
Condaminum lecaled at 1455 N, Sandbusg (3219000 - 589,364 premarital funds 120,636
@ | Terrace; Chicaga. 1L used for purchase
Kingsport Village Limited] Partnership
{investment in apaciment buildme on west 0 e
side of Sicux Falls through Drnham
¥ {Propertiesy
Proceeds from sale of 5012 5. Elderberry
: : L714.913 marital i T
8 |Circle, SF, 5D (marital) 8 (e Lin 51) kil
. | Premarial Procesds from 5012 Elderbemy  [589.364 promarital
*;E"}:luﬁ DMakota mimeral inlur?i;t‘f'ﬁa} AEMT:I X
11 {WEHICLES
12 12007 Jeep Cherohes (Tom drives) Agreed 14,412
13 12003 Mercedes ES00 {Tom) Gift 4572
14 §2019 Suhary Ascent (Anna drives) Agreed 20,022
2004 Honda motereycle CTX and Big Tex
15 | Teziler Agrasi 1,500
18
17 {PERSONAL PROPERTY
Y Ei:ui-n Callection - purchied during marriags |Agreed X
1
19 | Coin Collection - inherited Apreed X
50 IE_‘uin Collection - purchased from Ted Tufty [Apreed 2,190
21 {American Eagle Gold Coin Apreed X
Wi ¥ioung Les srtwork - lacaed stretched ]
T2 jcAnvay i
daint Property Exhibit 1EAE2004
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Canrms Yalne
and DHyision

Lo "I:"l:lunE serall artwork - 24530 i

AR

Sy

Manital Propery aguired during inarrsage
sobd by Anna’HT (brown 2010, knge arep
rug, smal| items)

A.Erﬂ:ﬂ

249

Marital Property squiced dairing mastiags
sold by Tom/HT (grey sofa, king bed, king
mariress, desk, black leatler chair, leather
sof, M rder, edper, ladder, blower, ans
trimemer, rumps, ext ladder, 3 bar stools,
small wemsh

Agreed

rEC ]

| Pear] Necklace

Apreed

Engapeinent Ring

Agreed

s

Jewlery purchase Fainl 11-3-21

Apreed

4,860

Lux and Bond Green jeweiery 12-13-21

Apreed

1,271

Lyn Jewelry Yineyand

Apreed

287

AAANEAR

Cvn Jeweloy Vineyard

Apreed

131

Firearems in each pasdy's posssssion

Agreed

23

Martal Propenly Kept by Anna

INYESTMENTS & RETIREMENT

d5

20000 shares in Lake Area Corm Processor -
=ald

Heduced by 520K spent on |-Bonds
from Line 37

51,393

3

Bale proceeds from T2.327 shares in Poet -
acrd 51RZT (Tom)

Hh440

ar

LIS Treasury Direel I-honds purchascd by
Fem on 5-13-22 for 220,000

20,001

InterActive Brokers LLC (IBKR) Roth 1RA
7324 (Tom)

240,445

35
it

T Ameritrade Account 1901 (Tom)

118,294

A0 (SEP IRA ot LPL 8778 (Tom)
Charles Schwah profit sharing pension plan

41 |1978)

386,268

'ﬂl

20,0HH) shawes in Lake Aren Com Processor -
still exist

'IIE.II:I.II
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and Division

43

CHECKING AND SAVINGS
ACCOUNTS IN TOM'S NAME

_Amnna

~ Tom

First Premier Bank 3 140({Tom persanal
|:|11:|.'1:1nE]

Agreed

1,556

First Bank & Trost 0222 (Farm Checking)
{Toan}

50,262

& |5

First Bark & Trust 0249 (Tom Checking)

Agreed

KR

A7

First Bank & Trust 9153 (TWC Bevecahle
Trust) {Tom)

110,832

A48

530 000 check Tom isswed from acot. @133
o the University of South Chakola
Foundation on 6-29-22

Amouni ool eoversd by premarital in
Line %

5,000

43

First Bank & Trast 0230 (Clasvton Law Finm
Checking) { Tom)

Agreed

3,003

LEVOD Savines 4383 (Fom)

Agreed

673

21

Clayton Law Firm Trust Account

Anng bome proceeds from Line 8

357456

40,666

h2

53

ATTORNEY TRUST ACCOUNT

WSS Trust Account -- mohudes proceeds

frem =ale of Sth Ave. LLC property

formerhy located o 1909 and 1911 South

Sth Ave BF. 5T {duplex sold during the
endancy of the divorce)

143,035

]

CHECKING AND SAVINGS
ACCOUNTS IN ANNA'S NAME

LPL Roth TRA T340 (Anna)

275,081

A

LPL Hodbower [RA 35535 (Anna)

35287

LPL Individual Cash Acct. 7761 {Anna)
{Aliane Anmuity)

Agreed

LPL Indfividonl Cash Acct, 9393 (Anna)

Apgreed

33,726

First Premier Bank Checking 5841 (A nma)

Ajr&d

L, 5HA

Fromtier Bank Checking 3859 { Anna}

Agreed

L |

Froauice Bank HSA 3078 {Anna)

Aprecd

12467

zlzlzlzlalz

Balance of PI Award (Anna)

X

Juint Property Exhibi
Pago: 1

13EIES
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DESCRIPTTON

MOTES

Court's Yakue
il Divigion

JOINTLY HELD ACCOUNTS

Amnia

Tuin

Fifth Avenue Checking Account Balanace -
{Anna and Tom] 0265

Agreed

3471

LIFE INSURANCE

Anma is the owner and boneficrary of thres
palices for which her son Carber is the
insured for one and her son Michael is ihe
insured for the ofhier Lo

Agreed

= (&

T

EDUCATIONAL {529) ACCOUNTS
{Anna established for her son and

gramdsos)

Fi

529 Accoamt Cameroar 3124 (Carter) {LPL
held al Amenican Fonds)

Agrred

529 Account Cameron 3046 {Blake) (LML
hebd a2 Fromklin Templeton)

Agresd

¥4

329 Account Cameron 7298 (Bockham)
{LPL held at Frankln Templeton)

Apreed

EDUCATIONAL (5249) ACCOUNTS
{Tom established and owns)

229 Account Clavion { Ryan Clmaon)

.ﬂ.ufead

[ ]2

BUSINESS INTERESTS

Clavton Investment Group, LLC sale
proceeds {conimct value based upon
amartization schedule and whar repsaing dog
froem sale)

124 204

Frick Purchase of Furniture

OTHER

Frommer Bank Safe Deposit Box (Anna)

|Agresil

TOTAL ASSETS

1, 000653

5. %48, 406

313 |E (2[R

DEBTS

Jolnt Property Exhibit
Pape 4

1302025
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Comrt's ¥alee
3 DESCRIPTION NOTES und Divishon
21 =S A = : - = = Tom
Capital One Venture Visa credil card 5914 4734
g |(Fom) '
BA § Tom - LEVO Loan 4383 - Teep Cherokes i
- Anna = Chase Loan - 2019 Subaru -1,723
80 JAnna - Chase Credit Card ending in 7092 -2,168
Anna- American Express Credit comd ¥l
g1 |ending 63006 T
Anni - Citi Costeo Credil Card ending in .
g2 (1124
Anna = Chock MNetson mvoics for expert X X
- wilness repoat (will be mose after lestimony)
Annn - Duncan Law Fiem attomey fees Swnrd ot dttornes. HeasiCarts
24 Jowed )
85 | Annd - Woodds Fuller atbermey fees cwed X X
86 | Tom - Atlorney Fees X X
57 | Tom Expen Fees X X
L] TOTAL DEBTS -4 598 4,734
b
10a]
kLl GRAND TOTALS 1,1k 255 5. 043,671
102]
103 CASH NEEDED TG EQUALIZE 2 468,708 1. A68,708|
104
105 NET AWARDS 2,474,063 1474.964
106]
107]
10|
10|
Juimt Property Exhibil (BTl P
Pags 5 e g Y
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IDENTIFICATION OF PARTIES AND RECORD

Additional references are as follows:

Appellee’s Brief is referred to as “Anna Br. .

-y

Appellant’s Briel is referred to as “Tom. Br,

a%

Appellee’s Appendix is referred to as “Anna, Appx. at .

1%

Appellant’s Reply Brief Appendix is referred 1o as "Reply Appx. at .
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[SSUE MNo. 1: Temporary Restraming Order

Tom sold his ethanol assets before tnal knowmg Anna had no equity
in them and believing her pre-marriage declaration that she did not want any
of his assets, The Court’s TRO Ruling merely pushed the issue of whether
the ethanol assets were marital or not — to the trial. Anna. Appx. at 2. Since
Tom traced and fully accounted for the ethanol asset proceeds, showing they
were not dissipated. The harm was non-existent. Further discussion is found
at [ssue No, 5, Ethanol.

Dissioati ki

Anna’s appellate claims, like the Court's lindings, that Tom allegedly
“dissipated™ marital property, require proof that (1) his ethanol assets are
truly mantal property, (2) the Stipulation, the parties” testimony, Anna'’s
attorney s admission at the TRO hearing and Court’s acceptance on the
record, and at trial, are without merit, and (3) Tom did not fully account for
his ethanol assets and home sale proceeds. FF#30-31. Anna falls short on
all three.

A full accounting of assets obviates a clamm of dissipation. Roupe v,

Roupe, 1996 5.D. 25, 910, 544 N.W .2d 540, 542. All assets were accounted

for to Anna’s satisfaction, per her testimony. The ethanol assets should never



have been classified as marital. TR1 193, 197 (Anna would not count
ethanol sale proceeds as manital 1f Tom proved where the sale proceeds
went); TR4 54, 130, Exhs. L, JJ, HHH (all proceeds from ethanol sales were
deposited into Tom’s bank account). Anna received all of Tom's monthly
bank statements up to the date of trial. See, c.g., Exhs. 35-38, 40 ("*most
recent [monthly | statement and other relevant statements™),

The Court incorrectly found that simply “moving and changing
marital funds after he had been served with the TRO and admonished' by the
Court.” was sufficient to find dissipation. FF##50-31. This is clear error.

The same applies to Tom's use of Stipulated home sale proceeds. He
showed where all the $432,624 went: a $219,000 Chicago condo, $50,000
donation to the USD Law School, and the balance placed in his bank
account and spent on ordinary expenses, Tom, Br, 18, Thus, the monies
were not “dissipated,” the “marital™ estate was not depleted, and Anna never
claimed it was. The Court’s Findings of “dissipation” are clear error.

ISSUE No. 2: June 10, 2022 Stipulation

Besides Anna’s first attorney™s adimissions, Anna’s second attomey

also admitied that the Court incorporated the parties’ Stipulation “that Tom

' Findings ##30-51 are provably false. Tom did not transact any assgts
following the TRO hearing. Tom.Br, 15, Appx. I,



would take that $432.624, and he could deposit in an account in his name
but that $371[,653] was to be deposited into the attorney trust account to be
resolved by the court at a later time.”™ TR 12-13.

Anna states, “a contract is not ambiguous just because the parties later
disagree” on its intent. App.Br. 19, However, Anma and Tom’s testimomes
were identical. TR1 178, TR3 169-71.

Disulled, §8 is a “condition precedent,” which gave both parties the
opportunity to claim the Department of Equalization value was more or less
than 3432.624. Neither party availed itself of this opportunity. The 2008
Equalization value held up. Anna’s new alignment with the Court’s Finding
contradicts her own testimony and Supplemental Interrogatory Answer.

Rarely does a party discredit her own testimony.

The parties' trial testimony was unified: Tom was allowed to
“access” or spend the funds. TR1 178, TR3 169-71. There was #o testimony
that Tom was required to hold his nonmarital proceeds, unspent. Id., Appx.
HH at 475, The Court and Anna’s new position, however, operate to put
Tom's amount in consiructive trust, maccessible and unspendable uniil trial
like the $371,633 proceeds.

Anna’s proffered TRO Order, which the Court sipned, contains no



restrictions and in fact fails to even mention the Stipulation. Anna. Appx.
D.* The idea that Tom s nonmarital proceeds were supposed to be held
frozen in Tom™s private account came from the Court when it twice
interrupted him and misquoted its own TRO Order. TR3-167, 170,

Anna cites Radigan v. Radigan. 465 N.W.2d 483, 485 (5.0, 1990) to
support her argument that the Court had authority 1o cast the Stipulation
aside. The Radigan opinion relied on McGee v, MeGee, 415 NJW.2d 812,
813-14 (5.0 19587). Both were fact-specific cases.

Here, the Court had no facts giving it authority to “reform™ the
Stipulation. Its stated purpose for altering its meaning was to increase
Tom’s home’s marital value by reducmg the agreed-upon premantal value,
achieved through its ill-conceived methodology, FF£99,

It is impossible to render any “portion of the contract meaningless,”
when the parties’ and attorneys’ understanding of'it is identical. App.Br. 20,
Further, the statutory TRO does nor “necessarily app|ly] to all assets owned
by either party.,” App.Br, 21, 26-27. The Cook Court clarified the scope of

the TRO 1 2022, over 2 years before this trial: “SDCL 25-4-33.] restraing a

? Tom presented his own Proposed Order, which included reference to the
Stipulation. Reply.Appx. Q0. He never received notice that the Court had
signed Anna’s proposed Order because 1t was never uploaded mto Odyssey
and never directly served on him. Tom found out about it a mere nine {9)
working days before trial.



party from dissipating marital assers. “Spouses are certainly “entitled to
maintain separate property and do with it as they see fit.”"" Cook v, Cook,
2022 5.D. 74, 926, 983 N.W.2d 180, 190 (emphasis in original).

Thus, the Court clearly erred when it found (1) Tom’s use of the
$432. 624 proceeds to purchase his Chicago condo and donate $50,000 to the
USD Law School violated the Stipulation, and (2) has 5432 624 nepotiated
amount was an empty promise, subject to the Court’s unilateral alteration.

ISSUE Mo, 3: Motion to Reopen Record

After recetving the Court’s findings. Tom provided it with additional
irrefutable evidence: Anna’s own attorney proposed that $432.624 should
be Tom’s nommarital proceeds, which were “released” to hun to “access™ 1f’
he signed her Stipulation. Maotion to Reopen Exhs. D, E. He did.

Stipulation &8, so heavily relied on by the Court, existed before and
with Anna’s attorney’s proffered Stipulation. It was not an amendment that
obviated the first attorney’s email.

The proffered exhibits clearly undercut the Court’s finding that the
Stipulation, providing Tom with $432 624 nonmarital sale proceeds, was
mere smoke, and Tom was not allowed to spend any of it anyway., Even
Anna now believes like the Court. that the Stipulated amount is ambiguously

unambiguous. App.Br, 23,



The Court’s Order denying the Motion to Reopen only served to
protect its erroneous findings, This 15 clear error, reversable and an abuse of

discretion.

The Court’s award of $357.000 to Anna of Tom’s home value, is clear
error and an abuse of discretion because it is based in part on its reduction of
his $432.624 nonmarital proceeds to $89.000. FFES7-100.

Anna’s claim that “the Court found Tom dissipated the $432.624 in
violation of the TRO and therefore could include those funds in the marital
gstate” is false. App.Br. 29. The TRO Urder does not even mention the
Stipulation. As to the Court’s implausible formula, Anna clamms there 1s no
need to question it because no rigid formula is required, and since the Court
deemed the final amount “fair and equitable,” it must be, App.Br. 30, This
circular logic is absurd.

The Court dwelled on Anna’s “indirect contributions™ and never
mentioned Tom’s, which were far greater — he did 99.9% of the outside
work and a good share of the inside renovations. It found Anna’s direct
contnbutions were 520,000 but omitted Tom"s 3281 00K}, The Court ormtted
undisputed evidence that Tom paid $267,000 to maintain his home, while

Anna volumtarily paid $25.600 lor cleaning, This is clear error.



Palm [ o n i

Anna's claim that the condominmum “was clearly purchased by the
parties” 15 clearly false. App.Br. 28, Anna entered mto the purchase
agreement but backed out because she would not receive more equity than
the fair amount her $25,000 would purchase. TR4 87, 167-68. It is
imeredulous to believe that Anna had her heart set on this “joint retirement
dream™ or “plan”™ but would not invest a dime n it although she elaimed she
was working full-time. App.Br. 12, 16, 28

Anna’s claim that Tom purchased the condo with 5196943 in
“marital earnings.” collapses on inspection. Transcript 3, pages [4-16, cited
by Anna, says pofhing about Tom usmg 5196 943 of marital carmings. It
reveals Mr. Snyder’s testimony that o/l monies Tom used to purchase the
condo came from nonmarital sources, TR3 14-16,

Anna's claim that “the parties agree™ that “Anna was primarily
responsible for the household labor with the Palm Desert Condo,” and she
“primarily selected. furnished and prepared the property for rental™ also
vanishes upon mspection. App. BR at 12-13, Anna’s own testimony belies

her claims. See TR] 98, 111.

* Anna does not eite any of her disproven testimony that falsely disparaged
Tom, that Tom strongly denied. and was not included in the findings.



Anna’s repeated claims that Tom “unilaterally restructured the
purchase by substituting himself as trustee of the TWC Revocable Trust as
the purchaser and removing Anna,” etc.. App.Br. &, 13, are easily dhsproved
by her own exhibit: Anna voluntarily signed the Amended Escrow
Agreement removing herself as purchaser. Appx. W at 400 (Exh. 7 at 2).

Finally, Anna does not try to support the Court’s unfollowable
methodology for findmg her 87,600 contmbution amounted to 14%; of the
Condo’s equity when in reality it was 2%, because the Court excluded
$303,000 from Tom’s purchase cost,

In sum, Anna's direct and indirect contributions to the Palm Desert
Condominium edge on de minimis. And, Anna waived and did not prove her
need for support. The Court’s findings and award to Anna of half the
condo’s value are clear error and a gross abuse of discreton.

Fifth Avenue. LLC Duplex

Anna’s reliance on the pretrial Motion to Distribute Order is
musplaced. The Order held that the duplex proceeds would remam
undistributed pre-trial, to be “divided 1in accordance with . . | other marital
and nonmarital property division by , . . Order of the Court.™ Anna. Appx. A
at 2. The Couri’s Judgment of Divorce, citing the pretrial Order as support

for awarding the full $146,705 0 Anna, never supported such an award.



Appx. A (Judgment) at 4 (#31), 5 (#39). Tom had no ability to file
objections, like he would if there had been findings, and the Supreme Court
has nothing to review, v, V - 2013 8.1, 53,.910. See
S.D.CL. §15-6-32{a). The failure 1o make findings is reversible error. 1d.

The parties never “commimgled” “rental income from the Duplex . . .
in their personal accounts and used it for shared expenses, including the
Elderberry Home mortgage.” App.Br. 8-9. It is remarkable how many
untruths are packed into one statement. First, money is not “commingled”
when it 1s placed in separate accounts.

Second, the parties never used “rental income m their personal
accounts™ to pay the mortgage, because it was paid by direct deduction from
the Fifth Avenue, LLC bank account. See, e.g.. Reply. Appx. RR (Motion to
Distribute Exhs, 23, 26, 31, 37, 41).

Finally, the parties never received remtal mcome, The 2019 and 2020
K-12 showed their only reportable incomes. Reply. Appx. 88 (It Exh, D.
Exhs. WW. BBB. However, the LLC never distributed income to the
members. Appx. T at 389-93 (Exh. CC, LLC Financial Detail).

In sum, Anna falls far short of supporting the Court’s actions, Its non-
finding award to Anna of the full $146,703 is clear error and abuse of

discretion. Repp, supra.



LE e

tenmimgling

Anna continually states that Tom’s “premarital and inherited funds
were repeatedly commingled and placed into accounts that were used to pay
marital expenses.” App.Br. 22, All the evidence, including Anna’s expert,
showed Tom never commmegled anything with her accounts and only
transferred funds between his own when necessary,

Michael Snyder, 1.D.. CPA, testified that m his 15 vears’ experience
of working with clients who have as many business interests going on as
Tom, he saw nothing out of the ordinary, and Tom’s movements of cash to
where it was needed was not only commeon but highly advised. TR3 21-22.

Thus, the Court and Anna’s claims regarding “moving money from
one account to another,” are smoke without fire. Tom had sound reasons for
the transfers and none of them hid or devalued his assets,

Anna's own expert testified that it was “challenging™ to trace assets.
because Anna’s first attorney failed and even refused to provide him with
the necessary documents, TR2 122; Reply. Appx, TT at 15-22.

Lising Nonmarital Mouies to Pay Marital Expenses.

Like other repetitive arguments, Anna claims that because Tom used

his nommarital accounts to pay for marital expenses, alf the monies in the

accounts, and even nonmarital assets purchased using the same nommarital

—



account funds, are transmuted into marital property. App.Br. 28-29,
Without support, this “legal alchemy™ claim is baseless.

Tom’s payment of mantal expenses from nonmantal sources was
based on the parties’ pre-marriage agreement that he would do so. TR1 64,
He also worked full-time for no compensation helping Anna’s chents grow
their assets and boost her *book of clients” value, and on her legal matters, [t
18 hard to imagme punishing a spouse for these efforts by flipping his
nonmarital assets to marital.

Anna complained that Tom “changed the Farmland’s structure during
the marriage,” App.Br. 14, which the Court made multple findmgs about, as
though it is significant by itsell, FF##58-62. However, every change in title
was appropriate, no change altered Tom's 100% ownership, and nothing
about them depleted the farm 's value. Exhs, 4-5, TR4 180,

Anna cites Finding #72, stating her full-time employment allowed
Tom to keep has farm income “somewhat separate.” App.Br. 30, Anna and
the trial court have it backwards.

Tom worked as hard or harder during the marrage. His full-time
efforts on Anna’s behalf for no compensation were undisputed. He worked

successfully and without compensation on the three most important legal



matters of her life which she entrusted to him (Merrill Lynch litigation,
personal mjury claim, advisory client buyout), and her children’s erimmal
cases. TR2 181-82, TR3 195.

Anna’s advisory also income increased in part because Tom paid the
lion's share of office expenses, paid for health insurance, prepared all taxes,
and ensured she received a fair business buyout. TR3 177-180, 188-190,
197-199: Exhs. 57, QQ, VV, WW.

It is clear error to find that Anna's income caused or allowed Tom to
keep his farm income “somewhat separate™ because his Social Security
Income “for the past decade™ was only $25.57%. FF#71, Replyv.Appx. ULl at
27, Anna did not even argue this at trial. This Court created finding
highlights 1ts advocacy for Anna,

Unpacking Finding #71, Tom's “ponfanm income™ was $850,033,
including $505,00 farm income - more than Anna’s $741,000 Social
Security mncome and easily enough to pay for all the “family expenses and
maintenance of the household without Anna’s mncome.” Tom. Br. 37, 45,
Appx. AA at 417, Appx. CC at 426. In sum, the Court had vno legitimate
reason to exclude Tom’s farm income except to assist in proving its alleged
misleading finding.

Finding #67, stating Anna’s so-called “intervention™ reduced Tom’s



stress and workload - even though Tom s nonfarm income was “relatively
small™ - cannot both be true. But instead of commending Tom's sacrifices
and recognizing his indirect contributions, the Court punished him by
erroneously focusing only on his lack of social security income.

Mo matter how much emphasis Anna places on her so-called
“intervention,” it only serves to highlight her eredibility failure. Anna’s
entirely disputed efforts are far below the de minimus threshold,

Anna twice claims “Tom did not present any competing [farm]
valuaton evidence.” App.Br. 15, 30. Tom testified and provided
documentary evidence that his farm was worth 52.7 Million, which was
included in Finding #55. TR4 19-20, Reply. Appx. VV at 28 (Exh. 0).4

Anna claims Tom did not preserve the tax consequences of her all-
cash award for review. App.Br, 31. Mr, Snyder, however, testified about it
and provided an exhibit for the tax consequences iIf Tom sold has farm for
$2.7 Million, Appx. ] at 345, Tom’s testimony and Objections to the
Court’s findings also preserved the 13sue. The Court even conumented that 1t
needed to take tax consequences into account, but precluded Mr. Snyder’s

testimony about the specific consequences and never did, TR3 25,

4 There was not enough space to critique Anna’s Farm appraisal, This is true
for many other Findings. See Appx. C at 38-8%9 (Defendant’s Responses and
Objections to the Court’s FFs & CLs).



Anna states Tom provided no legal support for his evidence as to what
the Court’s Judgement will cost him m tax liabilities. App.Br. 30-41,
Apparently S..C. L. §25-4-44, requinng the Court to “have regard for
equity and the circumstances of the parties.” doesn’t count.

The tax consequences are not “theorctical.™ App.Br. at 31, Mr.
Snyder and Tom applied the evidence, Findings and Judgment to existing
tax statutes. Tom proved he could sell all hus assets except the farm and still
fall 5287000 short of satisfyving the Judgment. Tom.Br. 43-45. Kellv v,
Kirk supports his argument that the Court committed reversible error by
knowing it needed to consider. but refused 1o hear, the tax consequences of
its property division that will require Tom to sell lns farm. Kellv v, Kirk,
391 N.W.2d 652, 657 (5.D. 1986),

Lthanol Investments

Anna admits she did not contribute to Tom acquiring his ethanol
investments and did not contribute to their appreciation. FE##120, 123,
Instead, she clanms that the evidence “demonstrated that the parties
mitertwined their financial lives, eareers and retirement plans|,|” and “the
ethanol mvesiments generated substantial income during the marriage,
which the parties used to support their lifestyle.” App.Br. 32,

This was a second marviage of middle-aged professionals with



separate adult children, except for Anna’s voungest. The parties always kept
their financial accounts separate unless specifically agreed to, like the duplex
and Palm Desert condo until Anna backed out. Even the parties” advisory
business was never commingled: each party had their separate clients and
expenses, and their broker-dealer paid them separately. TR4 153, When
Tom transferred his clients to Anna, including himself, he paid Anna
$35,000 in quarterly advisory fees as her client although he managed s
own investments. Exhs. O, NN; TR3 185-86.

Anna did what she wanted with her substantial earnings, enjoyed
shopping and spending money on herself and her son, and also received
child support and Minor’s Social Security death benefits. Exhs. 88, 111
(houtiques, salons, spas, tennis lessons), TR4 37 (was a “high-end shopper”™).
Tom had no say in how she spent her money and never questioned her, TR4
153. He paid all household expenses per agreement. TR1 64, Exh. E-1.

Anna’s testimony that “marriage was a partnership where living
expenses and finances were combined without keeping score™ was not what
the parties did, but was “wishiul thinking on the stand.” TR1 64,

Thus, Tom’s ethanol distributions were not “used to support [the
parties’] lifestyle.” App.Br. 32. Anna used her own income to support her

own lifestyle, while Tom used his ethanol distributions o wnprove his home



and pay household expenses, like the parties agreed, and for nommarital
expenses like support to las first spouse. He also showered gifts on Anna
and her son. Exhs. AAA, BBB.

The Court’s Finding that Tom’s ethanol assets “were profitable and
mncreased n value throughout the mamage™ as prounds for awardmg Anna
hall of their value, FF#130, is invalid: Anna was not mvolved in the
acquisition or appreciation of the ethanol assets, FF#123, TR4 41.

Anna and the Court’s contention, that filing joint tax retums caused
Tom's ethanol assets to become marital property. was thoroughly discredited
in Tom's Appellant’s Brief. Tom.Br. 39-4). Tom did not "“misinterpret” the
Court’s finding. App Br. 32. Restatement did not change 1ts meaning, Id.

In sum, Anma presents nothing to support the Court’s conclusory and
erroneous findings that Tom’s ethanol assets should be marital property,
entitling Anna to half.

20033 Mercedes

Anna remarkably argues agamst her attormey’s pretrial stipulation that
the 2003 Mercedes gift to Tom is nonmarital property. TR1 13, Anna veers
from the fimdings by claiming, “Anna and other family members also
assisted in preparing [ Tom’s sister and brother-in-law’s] house, not just

Tom, and multiple items were exchanged and commingled during this

et
L]



process.” App.Br. 33, The Court did not cite this jaw-dropping claim to
support its erroneous Finding #144,

Nome of the people Anna cited did anything to help prepare the house
for sale or clean it. Replv.Appx. WW at 44-46 (Exh. UL at 21, 26, 28).
Tom alone performed activities to help facilitate the sale. 1d. at 42-45.

There was never an “exchange™ of “other fumiture™ for artwork. TR2
57. This 12 astounding testunony. Rather than help, Anna hauled her
personal property to Tom's sister's house for the hired stager to price and
sell. TR2 57. Tom paid for the mover. Appx. WW at 38-39 (Check #1517
for 5100 to Parker Transfer). Anna kept the proceeds. Stuart and Ted gave
Tom the Mi Young Lee artwork as a gift for has efforts. 1d. at 33-35,

In sum, Anna’'s admttedly “convoluted™ testimony and her Appellee’s
Brief are filled with easily disproven claims by an exhibit (UL} she never
objected to and which refuted everything she testified to,

Retirement Accounts

Anna faults Tom for farling to identify a legal ground for why the
Court abused its discretion by not deducting the premarital values of his and
Anna’s retirement accounts, App.Br. 34, Tom objected to the Court’s lack
of findings. Apparently, Tom was supposed to cite Repp, supra, again.

ISSUE No. 5: Invented Support Catepory.




Anna cites Cook, 2022 5.D. 74,930, 983 N.W.2d at 191, stating, “a
court is required to consider a spouse’s need for support before classifying
an asset as marital or nonmarital.” App.Br. 35, This too is backwards. The
Cook Court remanded the case to determine “the issue of alimony . . . affer it
reconsiders the property division,™ 1d. 438, 983 N.W .2d at 193 (emphasis

added), Scherer v. Scherer, 2015 S.I. 32, 911, 864 N.W .2d 490, 495,

Anna blames Tom for “mafking | Anna’s need for support an 13sue the
court had to address,” notwithstanding her waiver, because Tom listed
"nearly every asset [as] nonmarital.” App.Br. 36, “Blame Tom™ is not a
legal defense. Further, Anna claimed almosi all of Tom's assets were
marital, and he had the burden of proving them nonmarital.

There is no category of support other than what the Legislature
created. Every time the Supreme Court considered support with property
division, it involved alimony testimony, Even in Scherer, alimony was
contested. awarded, and ultimately reversed. Scherer, 2015 5.D, 32. 9 10-
11, 364 N.W.2d at 494-95, Anna did not cite a smgle precedent to support
her non-alimony claim the Trial Court ereated for her.

It was also clear error to accept Anna’s proof-free claim she needed
$7.000/month, including her son’s astounding expenses, because hie was

once 4 years old: and his "“transitional support [sic] Anna continues 1o



provide him as [sic] consistent with her demonstrated need™ is farcical,
App.Br, 36,

Arma has no health problems and voluntarily left the financial
advisory business where she earned six figures, 1o enter the medical field at
quite lower but rismg wages and with health nsurance. Compare Scherer.
2015 S.D. 32,992, 9, 464 N.W 2d at 492 495 (alimony was claimed and
testified to; spouse was forced to go on disability, suffered a heart attack,
and has severe osteoarthritis, scoliosis, and hyperthyroid problems).

Anna states, “the Court granted Tom multiple concessions during the
trial, allowing him to present evidence out of turn and in other ways|.]”
App.Br. at 25. The parties stipulated to take witnesses out of turn, and Anna
did. Anna's “fair treatment” claim is belied by the many times cited in
Tom's Appellant’s Brief, this Reply Brief, and the following,

Finding #143, dealing with house fumishings, did not include $21,700
of personal property Anna bought during the marriage, moved 1o her new
apartment or sold without consulting Tom, and did not disclose on the jomt
property division spreadsheet. TR3 35-36, Exh. NNN. Tom uncovered
Anma’s omission, Exh, NNN,

Anna admitied she removed, sold and dissipated the property without

informing Tom in violation of the TRO, TE4 183-85, Anna asked the Court



omit reference to the property she removed and converted. TR4 |86, The
Court did just that, FF#143, Ths s clear error,

The parties stipulated on the record that each would be awarded their
respective main automobiles, which the Court accepted. TRI13. The Joint
Property Spreadsheet identified Tom's Jeep as pomg to haim. Tom was
asked on the last day of trial, “There’s no dispute that you get your Jeep,
correct?” TR4 31, Answer: “Yes.” ld. The Court, however, awarded
Tom's Jeep to Anna. Reply. Appx. XX at 48 (CLExh. A). It only reversed
itself when Anna stated it was error to do s0. Appx. D at 90.

[SSUE No. 6: Attornev Fees

Anna's award of attomey fees, because Tom “dissipated marital
assets,” cites the finding itself to support the finding. Tom demaonstrated
that he never dissipated any assets and accounted [or every dollar of his asset
sales, All her other grounds were disproven in Tom's Appellant’s Brief.,

CONCLUSION

The Tral Court’s conclusory findings, lack of findings and favoritism
are so manifest that the Supreme Court should be firmly convineed that
multiple errors have been made, requiring reversal,

If the Court’s Findings and Judgment are upheld, Tom will have lost

most of what he worked to build since 1978, 47 years, and well over half his



lifetime,
Appellant prays that the Supreme Court reverses the Trial Court and
awards him and Appellee property as listed in his Appellant’s Brief; and if

that 15 not possible, grant a new trial with a new Circuit Court Judge.

Dated this 25™ day of November, 2025,

(s William Clayton

William R. Clayton, Esq.
Bar No. 276

Clayton Trial Lawyers

400 E. Las Olas Blvd..

Suite 1400

Fort Lauderdale, FL

33301

(954) 712-2300

Atorney Tor Defendant
Appellant Thomas W, Clayton
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=eni=ni Clayton v, Clayton: ORDER FOLLOWING MOTIONS HEARING
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" Dear Judge Rasmussen,

Attached is the Defendart’s proposed Order following the Oct 4, 2022 hearing, T also attach the
Plamntiff’s proposed Order.

Respectfully,
Thomas W, Clayton, Defendant

 Thomas W. Clayton
Attomey at Law
Phone: G05-261-G539
1455 N. Sandburg Termace
#502
Chicago, IL 60610
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STATE OF ZQUTH DARQTA ] IR CIRCUIT COURT

H
CoOUNTY oOF LINCOLW | SECOND JUDICIAL CIBCULT
AMEAR M. CLAYTOH,
410TVZ1-130

Plaintiff,

.
ORDER FOLLOWING MOTIONS

THOMRE W. CLAYTOH, HEARTHG

Defandant .

WHEREAS, a hearing was held on the parties’ motions on
Tuesday, October 4, 2022, the Plaintiff, Anns M. Clayton, being
personally present along with her attorney of record, Amanda
Erigel, of the Duncan Law Firmy; and the Defendant, Thomas W.
Clayton, being personally present and, a&s an attornay,
representing himself; and

WHEREAS, the parties having filed their Briefs, Affidavits
and Exhibits along with their motions, and the Court having
previously rTead the partiea’ filings and heard their arguments;
and keing fully apprised of the premises; 1t is hereby

ORREREDR that the Plaintifi’s Motion for Violation of the
Pre-Trial Protection Order is Denied; however, henceforth, the
Dafendant shall inform the Plaintiff heforehand of his intent to
engage in further transactions involving property he may
consider geparate property, and further cbtain prior approval of

the Court before engaging in such transactions; and



The Plaintiff having anawered in Interrogatory stating she
does not seek alimony in this Case; and the parties representing
to the Court at the hearing that they consent to a divorce on
the grounds of Irrecencilable Differences; and therefore
discovery on the issue of fault is no longer necessary and the
parties seem to be fairly close in their disclosures regarding
property, it is hereby

ORDERED that the Plaintiff's Motion to Compel Mediation is
Granted, and the parties are ordered to inform the Court prior
to Tuesday, Uctober, 18, 2022 that a mediation is scheduled; and
tha parties are not barred from conducting additicnal discovery
should the need arise prior to or after mediation; and it is
further

ORDERED that, based on the parties' foregoing
representations, the Defendant’s Motion to Compel Discovery
pertaining to Interrogatory Mos. 62 and 78 is Denied as mookt;
and it is further

ORDERED that regarding the Defendant’s Motion to Compel
Production of Documents Mo. 4 and 5, the parties shall update
their respective list of marital property and aeparate property,
identifying items which heretofore have not yet been disclosed,
and provide their reszspective lizts to the other not later than

Wednesday, October 12, 2022 5:00 p.m.; and it is further



ORDERED that the parties’ reguests for attorney fees is

hersby held in abeyance.

Dated this  day of

ATTEST:
BERITTAN AWDERSON

LINCOLN COUNTY CLEREK OF COURT

By:

¢ 2022

(Ceputy)

BY THE COURT:

The Hon. Bachel B. Rasmussen
Judge of the Circuit Court
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———————— OTHER CREDITS - - ===
DESCRIPTION DATE AHOUNT
Fransfee Erom D B/ 0k 1,608 .00
TranePer Eros DN 01/22 1,000, 06
—-— DR — - P E‘H‘EEEE ----------
CHECE #..DATE.cc.:a AHOUNT CHECK #..DATE......AMOUNT CHECE #..DATE......ANOUNT
1020 O1/14 £15.21 1022 01/26 276.38
1021 01/1% 43.55 1023 01/1% 180,20
————————— OTHER DERITS = — = = = = =~ = =
DESCREPTION- — e - T DATE-— — AMOUNT-
MIDAMER TCAN ENERGY &Ei?ﬂﬁuuﬁﬂ?ﬂﬁ -, ﬂ'l,-"lJ"’l o2.33
_MIDAMERICAN ENERGY 48050512 10W706 1/04 98 .08 &
BO03&4T04E HERITAGE BANK NOTE 20155291 i |G | e - Tﬁ-w”
\\'CHI‘.EF. # 1027 - ZCEL ENERGT RCELENERGY 01027 oif————— 387
—————————— INTEREST~---—---—-— -~
AVERAGE LEDGER BALANCE: .00 INTEREST EARNED: - 00
INTEREST PAID THIS PERIOD: .00 DAYS IN PERIOD:
ANNUAL PERCENTAGE YIELD EARNED:  .00%
T E, L7

Customer Care Center (605) 357-3002 or (800) 501-6535 = www.firstpremier.com
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FIFTH AVENUE LLC an
3130 W 57TH ST STE 102 2
STIXE FALLS 3D 571ﬂﬂf3 1213 2

Tt*'s an exciting time in First PREMIER Bank's history because we're
investing in technology like mever before to serve you in grealer ways

in the Future. As & resulb, we will be upgrading our systems beginning
Friday, April 22, 2016 and be completed Monday, April 25, 2016 at 7:30am.
Vigit firstpremier.com/greater for more details on what changes are
coming and the steps you need to take. Greater is coming!

I I I S I T T I R e

BLUS LOW VOL-IMAGE ACCOUNT MAXXXX1720

===

LAST STATEMENT 02/29/16 2,439, 47
HINIMUM BALANCE 1,442.50 2 CREDITS 1,600.00
AVG AVATLABLE BALANCE 2,119,135 9 DEBITS 1,351.97
AVERAGE BALANCE 2,119,355 THIS STATEMENT 03/31/16 2,687.50
—————————— TERURLTS — == =S ==
REF #..... DATE. . v s« -AMOUNT REF #.....DATE..suus AMOUNT REF §
0afoe 600, 00 03722 1,000.00
el e e O == T e e
CHECK #..DATE......AMOUNT CHECK #..DATE......AMOUNT CHECE #..DATE......AMOUNT
10Z8 037048 116. a0 1029 03,28 153.70
--------- OTHER DEBITS = - = = = = = = =
DESCRIPTION DATE AMOUNT
CEL.- ENERGT-HN_KCELENERCY 5100108563196 . _03/03 sl
NIRRT HER [ TAGE RANF RIOTE 0 03,/01 428.70
mmmr 4BETOS 12050754 LR 1 T | e g -
HIDAMERICAN ENERGY &430505)1Z10W754 03/10 T, 06
XA7142 POS WITHDRAWAL. 03722 09:;03 03/22 SIOUX FALLS UTILIT 03/23 21,99~
SI0UY FaLLS SDUS 510
XCEL ENERGY-MN XCELENERGY 5100108543196 03/23 43,70
AX7142 POS WITHDRAWAL, 03/29 20:54 03/219 HENARDS SI0OUX FALL 03/31 26. 66

STOUX FALLS SDUS MEN
* * % CORTINUED * * #

b [ E20 T

Customer Care Center [605) 357-3002 or (800) 501-6535 * www.firstpremier.com
Motice: See reverse side for important information. -y
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Fifth avenue Llc
Thomas W Clayton

3130 w 57th st Ste 102
S1oux Falls 5D S7L06-3123

Date 5/31/16 Fage 1
Primary Accoumt ACCt Ending 1720

Business Low volume mumber of Enclosures 4

ACcount Husber Acct Ending 1720  Statement Dates 5702716 thru 5/31/16

Préevious Balance 1,574.8% Days in this Statesent Period 0

2 peposits/Credits 3,967.58 avg Ledger Balance 3,137.33

16 checks/Debits 4,795.68 avg coliected Balance 3,060.57
Service Charge_. 00
Entarast Patd -0
Current Balance 746. 79

Total For Total

This Perfiod Yedar-to-Dat

verdraft 1tem fees vear to date £.00 5.00
Return item fees wear to date £.00 S.Dﬂ{
Deposits and credits
Date DeEscription Amount

5702 Phore/In-Ferson Tramsfer 3,000.00

S13 Deposit 967 .58

T WECET

Checks and Withdrawals
Date Description
< BAE T BODI44T0IE AERITAGE BANK-~

5704 ENERGY MIDAMERICAN

484705120520503

Amatmnt
. 7 Tl

20.03-

FRAB

Custamer Care Centor (605 ?hﬂlﬂl! BOO) 501-65 f i
re r {605) 35 url } 35« o rstpremier.com

Matrot Son rouvercn oido

Frr trvrrrbemd

31
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pate 3731717 Page 1
Primary Account Acct Ending 1720

A150E7
Fifth Aavenue LLC
Thomas W Clayton

3130 w 57th St ste 102
Sioux Falls s S7108-3123

Business Low Volume Nusber of Enclosures 4
ACCoUnt Number Reet Ending 1720 Statement Dates 301717 thru 408717
Previous Balance 2,615.92 oDays 90 this Statement Period g3
¢ peposits/Cradits £,263.00 Avg Ledger galance 1925 .54
e ondGhecks /Debdts 3,218,12  avg collected galance 1,884,653
service Charge il :
Interest Paid « M)
Current salance 1,680.80
ﬁ Total Fof Tatal
Thisz Period Yed r-to- natei
E-
ir.‘u'ulerd-r'aﬂ: item feeas year to date .00 S.EIDI
|ltehur11 item fees year to dats §.00 1-04
— gz

Wlw-l-iil-llﬂl"l ¥} 'F“FE “'ﬁ?‘

==

neposits and Credits

B T

Date pescripcion AMOUNT
3703 D051 1,283.00

Checks and Wwithdrawals

Date Description Amount
/01 ENERGY MIDAMERTCAN 165.935-
872405603340228 3
- TOM W CLAYTON T AT g
I3/01 BOO344T04E HERITAGE BAMK B28.70-"
e ey

e ——— |G R s e =

Al A s

Customer Care Cenfer ($05) 357-3002 or (800) 501 -55.15 m.ﬁ-nlpruninr.::m

Mladisas Gan rovasss eisls Far Iranartand
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Schedule K-1 2019 S Share Year Income,
(Form 1065) & Dedostions, Credits, and Other Hems
Dispiaftrtien of the Treasiry 1 Ostlieary busnies fecoenu o) 16 Crodns
intemal Beysnus enice For casandar year 2010, or tax poar
baghing: | ¢ i 2018 | anding | P | I #  voet sl mat nstase incomadosg) | EL S LS
Partner's Share of Income, Deductions, 208,01 -
mﬂ:ﬂ' m' B Iaiok o Mk n el — 3 G red rerdial mooms o) #  Forsign transactions
"IN nformatien Aowat the Parmership | 4 Guswimdpumes e | | ey
& Parinership’s smoloyver ideni# ction numbsr 5 E
4T7-4194613 #  Cusnolend paymenisforcaphal |00
B Partership's nase, adcreas, city, e, and ZF code . - = x
Fifth Avenue LLC de  Tola) guanartead gaymaeia i
3130 W. 57th S5&. Ste 102
Sigux Falls, 8D 57108 s
£ IRS Canbirwhrs pistrisrstip Bied iy Dgden, UT | I E [— -
D G il 1his in & pubdicly waded parinerahiy [FTR) &a  Oeginery dhidends 3
RZEAN oforimatien Aot thé Pariner o
E  Parirer's 85N or TIN Do not uss Thof & clsrsgardsd sntity. Ses inst} & Osalfed dvidends
5ha=-H6=-5%563 |
F o Pearme, addmas oy, stei, snd T oode ior pertner selsred i B, S metvactiors, | S0 Dividend equivalonts 17 Adamafng minines e AN T) Hems
Thomag W, Clayson A _ -1%5.
1020 W, 57th Street Suite 102 T Fuoyaltes
. Sloux Falls ED 57108 o . ————
O[] Gesami parker orLLG [T wimited partnar or oorer LLC B Netanivt-lenm caplal ceirt 08s)
TGS T i
H1 B Domesiic porine 00 oo prctonr B3 Methong-tnrn cagal gain foss B los-swempd noome and
) nionceductible capenses
Ha D 1 v prartser B diksegardes] entity [DE), enbar tha padnec's
TN Pl B Colectbies (10%) guin Joss o . It
B Wt type o ey @ this parter?  Tocividual
12 this pariner & e retireman plan [HASER Keoghdete.|, chack hara [ S Unmieptred sectios W280ga
J  Parinersshars of prof, loss; and capiiol (sss Faruct ons;
Begreing Ending 10 Mt secilon 1231 gain fioss)
Profit 50 . 00000 % | S0.00000% 18 Cwnbulions
Loss 50, 00000 % | S0.00000% | M Otherincome Joss) o
Capital S0.00000 w | sO.00D00W | S
Chac i oo i e 19 foks o socd s of pasmer i i ot |
B0 Cehornfomration
K Parter's shars of BBt 12  Seclion 178 deducon
Bepirnisg Erudirg B *ATMT -
[ T i 1 Other deduitions
Cualfisd nonrecourss -3 C e e W e e TR e = =
linancig . | %
Heoorss . . . & 3 T e L e T s
(] ‘rpek tis oo i am K inclden Il smouss frons s tier sannsmiis.
L Parires's Copitsd ACcoun Analysis
T Bel-amplogmes samings (e
Beginring eapial accoum i A S S ST
Capital convitid during e yesr . . 3
Gt i ol ingoma lossd . . . %
Cohar invrrsii [oeranis) [aled eparation] % £ D b than ong Activity for al-nish purposss™
#iimdrawals & datributions 80 ) | 2 [] wore thanone activity for pemsive aciivly prposes”
Eriding oapital aocout fille Rl *See attached staterment for addizional information.
M g T parner contibute property vith a bult-in gas or iosa? g

Partner's Sharme of Het Unrecognized Sootion TO4ch Gain or floss)
Bagnng « v o+ o5 ¢ o% a4 ¥

M

[ ves  [X) wo  ieves atmen statoment. Ses nsvucions, |

L S R
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Schedule K-1 ﬁj{ﬁ}19 : BT gy, .
[Form 1065) b m,m,ammm
Dweparyment of e Treasury
irternal FEvanue Sendce A v s 1 Omiinary business inoome fosg 16 Gmdis

boginnng | ¢ ¢ 2018 | enging | ¢ | [ 2 (9ot vt reas tate i foss) | R e

Partner's Share of Income, Deductions,

1,203

3  DCriher ned memal incoma foRs|

Credits, ete. * See back of form and separats Fmdruckions.
[N iformmtien Abeut the Partnership %0 Guarnieed payments tor sevices | TRETER T
A Partnarshipe el idenil Cton numbar
474194513 &b ' Guaranteed paymants o caple [T
B Pirlnecship's nane, sfdeess, chy. slate, and 29 oodes o N |
Fifth fvenuse LL.C de Tt gisrsimhend paymams
3130 W. 57kl SE, Bke 102 . e
_ Bigux Falls, SD 57108 B Inforestincome | ~
[ ;—Hm“nmmmh Ogden, UT ) o
o Creck 1 trus Is 3 punioly taoed FTF 6 Crcinary ducends ' E
K ormation About the Parirer g I—
E  arinecs SSM0r TIN [De ool s TIN o & disragpetad enfily, S insd.) &b Ouablied chidends
S03-90-6118
F o hlama addness, oy, SEhe, ang 27 oo for paaner ebered in £, See ratucsong, | $o Dedend equivaieats 17 idemats marmm -t (A NT] o)
Anna M. Clayton o i R -1
3130 W, 57th Street Sulte 102 T Poyaties
_Sicux Palls S0 57108 e
G mmmrmaruﬂ D Lisnthed partner oF other LLC 8 Netshort-tein canfal gam foss) 7
B MB - Tana g T TR
HI B Domestc pastno: 1 Fomign patne B Mt long-lerm capial gain (e M Toe-sxemat inoomes ond
HZ (] irthe pariner & a daregeeded enaty §0E), enter the parners: T
TN T 86 Cotactisdes 20%) guin fcag) e e AT =
11 Whatfypeof entity is this parever?  Individual
K2 M TR Coat e i pRnerEeRnt plon (LAY SERHRoDRSRNC |, Chach e ﬂ Bc  Unrecapiured sschion 1230 gain S e e s gt g ]
J Parrers sharsof profit bes, and cusiss (ses Instucions) _'
Baganning Ending 10 Matsection 1239 gan loss) ! )
Prodt 50 . 00000 % 50 . 00000 % R
Lo 50.00000% 50.00000% | 11 O ncomejoss) L o
Caphal 50, 00000 % 50, 00000 % e
Eirank (F dpmneas i de 0 Ren o aschangs of parership nterast . |
B b jrilordlain
¥ Pk ahors of fekiilae "3z Sectian 478 ceducton
Begraing Endirg B0
NONCOUTED £ £ 13 Dfwr decuctions T '
Chaifad nonmeoourse o g g Lo = b =3 LY I e =
sinancing 3 5
FhascLrsd TP ! £ - i . = w3
B —
L Bartrer's Gapitsl Account Anafyes
T4 SaH-ampiovment sarngs S0 .
Bagirnieg capital ccowst . 3 A = i
Gagitl conmibuted during the yesr . . 3 . ]
Cument year nel ncome Josa) - 3

oy ncmase-fdereass)iatiadh opanaton) 3
Wihdrawas Sdsibutions . . . 3 | |

= E.-.hu'utmma:ﬂ'm:.lhm-ﬂm-;mﬂﬂ‘
=2 [_J Mo o ona actvity for passive acthity purposes™

Ending cepilad soowunt . . 3 |

“See attached statement for additional information.

e -
|

I'|I [l 8l SuasiTy Con iy vt penigeerTy e & Rudt=in gain oF Kas?
E %] wWo_ i -ves” amoch statement. su-.ruuucug_J;n
Partner's Share of Not Unrecognized Sechion T04c) Galn of (Loss)
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51119

3MB Mo, 1545 H23

1 Ordinary business noome (oss)

15 | Craclis

bogeeing | ¢ £ 2020 | wedng | ¢ ]

Partner's Share of Income, Deductions,

Credits, ete.

k See aeparae PEtnections

T ol rencal resl esiain ncome o]
ey,

3 Db el renbal ineomes (Kss)

18 . Foreign imnsacicss

information Abaut the Fartnership

Guamntesd paymeTs lor sendoss

A Parrership's emolkoser identificaton mumber M
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Credits, etc.
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A
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= et w o i

1 | Ordinary business Noome |}:|u-|s:

T R BT e e

Fir renial reml estais Inooms foss)
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urrend Year income,
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E0l3 BElderberry Cir.
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= .
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o
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STATE OF SOUTH DAKOTA]

COUNTY OF LINCOLN )

COPY

: 88

IN CIRCUIT COURT

T

EECOND JUDICIAL CIRCUIT

A EEEEERE A AR A A AR A AR NN E TR AT e d Rk Ry h kA dd b

ANNA MARIE CLAYTON,
Plaintiff,

_w_

THOMAES WADE CLAYTON,
Dafendant .

k3

COURT TRIAL

& ¥ % % % F * ¥ & ¥ ¥ ¥ & »

41DIV.21-C00150

W
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BEFPORE :

APPEARANCES »

+ The Honorable Rachel R. Rasmussen

Circuit Court

Second Judicial Circuit
Canton, South Dakota,
an September 4, 2024

Mz. Michele Munscn

Attormey at Law

300 Scuth Phillips Awvenue, Suite 300
S8ioux Falls, Scuth Dakota

For the Plaintiff;

Ms. Elizabeth Rosenbaum
Attorney at Law

P.O. Box 3088

Siloux City, Iowa

For the Dafendant .

Hoxane R. Ogbornm
60E-TE2=-3032
Sioux Palls, South Dakota

I
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(Recess ak 11:52 a.m.)

[Proceedings resumed at 1:20 p.m.}

THE COURT: Okay. ©So, we will officially go back on the
racord in divorce file 21-190. The attorneys and their
respective clients are present. And Mr. Nelscn was
previously sworn in under cath before our lunch break and you
will remain under cath feor the remainder of your testimony,
and T will turn it back over to you, Ma. Munsorn. I believe
we left off just looking at BExhibit B66.

MS. MUNSON: Correct. Thank you, Judge.

THE COURT: Thank you.

DIRECT EXAMINATICON cont'd

o (BY MS. MUNSON) So, Chuck, is it ckay if I refer to yvou
as Chuck?

A Yes, please do.

Q I know it's informal.

A Flease do.

] Um, could you please just summarize vour Exhibit E67
It's a length}'-dm:mnﬂnt. If you could provide scie type of
BUMmAYY .

B Bure, Just briefly, um, there were a number of bank
accounts, and the..the big thing was the amount of mcney that
was transferred back and forth between many, many of those
e

accounts. Um, and then analyzing the tax returms. Um, and I

was only provided tax returns back to 2011, but most of

s 15
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15
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23

24

25

those, I won't say everyone, but most of those wers amended
at some point to make corrections. Dm, you know, amongst the
returns to make them more accurate with the IES. Om, I think
that's the primary, primary thing is.

Q Um~hum.

A And then just I mentioned the documents before the, the
way they came to us was just a challenge to be able te put
things together.

0 Ckay. And now as far as income is concernsd, were you
able to determine that beoth Tom and Anna were earning income
throughout the marriage?

A Yaa, they were, Those were reflected on their tax
returns. They filed married filing joint for most of the
vears. The last ¢couple of vears they filed separately.

Q Okay. As far as Tom's income, where was Tom's income
being generated based on your review of the tax return?

A Mosat of his income came from farm rental income and then
ethanol investment income. Um, there was a minor amount came
from the law practice, but primarily the rental income from a
farm, the farm, and the ethanol inveastments.

Q Maybe vou can answer for us, um, is the ethancl income
you earned from those shares, is that reported and included
in the farm partnership income or is it separate?

A Om, no. They filed a joint tax return, and the tax

raturn can have different schedules to ic, and it all gets

(G
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it would be a separate tax return.

Q And 4id you learn that some of the tax reporting that
would be needed for that was not included?

:;H Um, I did not have the, the partnership returns I
reviewad, at least some of them did not have E-1s. BActually
on the froent page of the partnership return, it will indicate
how many partners are included in that partnership, and that
front page didn't include a nmumber, um, nor were there any K-
1z attached to those returns. 5o, that also made it
difficule trying to track how the income was flowing.

#h Now, did you also confirm through the tax returns that
not only was income tax on the income &arqad from the farm
being paid, but alsoc real estate taxes for the property being
paid?

B S0, tha, yeah, the real estate, the real estate taxes
were primarily paid from -- there.was a partnership farm
account, and the real estate taxes would have been paid from
that. Most of the time paid from that farm partnership.

haﬁe Um-bum. Did you find that, in your review of the farm
partnership accounts that there were some payments being made
for perscnal expenses?

B Yes, there.

2 Was, and there's nothing illegal about that?

A There's nothing illegal about that.

0] But what does that involve then, though, when you're

* |

|




17
18
19 |
20

21

23

25

112

numbers listed under number two, contributions made to the
FSF to then those specific numbers are detailed back in what
you just said, plaintiff's discovery 74 51 and the pages -
thereafter?

THE WITNESS: The, the document of where I saw the
contributions made --

THE COURT: -- okay.

THE WITHESS: -- lg, ils that, ves.

THE COURT: Okay. Perfect.

THE WITNESS: I, I tried, I tried to provide a document
for each one of those contributions.

THE COURT: I hawve that. Thank you.
-
] Okay. And, okay, were you also asked to evaluate how
did the profit sharing plan come to become a 15% owner of the
farm partnership?
A My documents didn't go back that far. The documents
provided to me didn't go back that far, It was just the
firsrt thing I saw that that was how the farm partnership was
‘Eging ident|fied.
8] Okay. And so now we are on part three, page three of

youlr report. Correct?

A Ah, um, ch, vea. Yes, ves. Item number three., Yes.
I'm, ¥ep.
8 Okay. Yeah, so what you're gaying is you weren't able

to find anything on the original, but then were you able to

18
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physician's office, or -- and they will call the person. My
guestion to you is did you ever call Mr. Clayton about more
documente that you wanted or to explore thingeg in more depth?
A o, I —-

MS. MUNSON: I'm going to object, just I'm going to
cbhiject as to the testimony that's been provided by counsel as
part of the guestion and --

THE COUET: -- I think the first sentence or Lwo was
more of a statement than a question. 8¢ --

MS. ROSENBADM: =~ I'11 »ephrase.

THE COURT: Yeah, I’'ll just have you, I'll sustain, but
have you rephrase and ask again.

a] .ﬁld you ever call Mr. Clayton to get clarity on some of
your questions or to obtain more documenta?

A I did not call Mr. Clayton.

Q Why not?

A Becaupe I went to Amanda Engel, who hired me to redqusst

Q2 And sgo did you request more from her?

A Yeg, I did. And I was sometimes I was provided,
sometimes L was not.

Ah, did you ask her if you could call Mr. Clayton?

Y No, I did not.

o Wouldn't that hawve helped your job?

R UOm, there again, I was hired by Ms, Engel. I, T was,

20
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< Okay. BSa, there was nothing erronecus or incorrect done
that way?
A On the personal return, correct.

(8] All right. Let's talk next about number two on page
three, contributions made to the profit sharing pension plan.
Un, are you aware that Tom sent Iin Forms saying that these

monies were not contributicons?

A No, I'm not aware of that.

[

@  All right. And if you had called Tom or been allowed to
call him, you might have known that, correctc?

R You, ockay. Um, can I ask, um, if they weren't, ah,

okay, correct. If, if Tom -- if T had had more information.
0 Okay .
B I, ve8.

(o] And did you see any 10%%-Rs showing?
A Na.

r— . Y
Q Okay. So, you didn't receive anything saying that thera

B -— the --

-- conbtributions?
| A Nao. 1099-R is coming, money coming out of the plant.
These are contributions going into the plan. A 103%, a 1099-
R is a distribution coming cut of a retirement account.
Q Okay.

A These, these were contributions going into a retirement

Z|
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STATE OF S0OUTH DAKOUTA}

: 85 CERTIFICATE
COUNTY OF MINNEHAHE |

This is to cartify that I, Roxana Osborn, Court
Recorder and Motary Public, do hereby certify and affirm that
I transcribed the proceedings of the foregoing case, and the
foregoing pages 1 - 220, inclusive, are a true and
correct transcription from CourtSmart.

Dated at Sioux Falls, South Dakota, this 237 day of

/st %fﬁ%g;@hbfm

Court Recorder
Notary Public - South Dakota
My commisasion expires: May 9, 2030

May, 2035.
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Social Security Administration
Important information

Date: Movember 22, 2023
BNC#: 23PP760B96554-A

el g e e U gt e g
THOMAS W CLAYTON

27 CALLE DEL VERANOD
PALM DESERT GA 82280-2107

We review Social Security beneils each year 1o make sure keop up with the cost
of living. Your Social Security benefits will increase by 3.2% in 2024 because of a rise in
the cost of lving.

The law reguires some people lo pay higher premiums for their Medicars Pan B
gedi:a] Insurance) and Part D {Prescription Drug Plan) because of their income.

ese increaszes in the premiums are called the Income-Related Mon F‘M;ﬁﬂ:ﬁush'nent
Amounts (IRMAA). Based on your income, you are required to pay | Weuse
information from the Internal Revenue Service (IRS) to decide if you will need to pay IRMAA
The information in this letter is for one year only.

How Much You Will Get

This lefter explains your benefit amount, your Medicare premiums, ’:;'nur | Fll!'um and
what you can do if you disagree with our decision or your situation
information below shows your manthly beneiit amount before and after dﬂdl.lﬂbl'lﬁ-

*  Your new 2024 monthly benefit amount before deductions is: = $2.270.00
«  Your 2024 monthly deduction for the Medicare Part B premium is: - $550.00

- B174.70 for the standard Medicare premium, plus

- .30 for the Medicare Part B IRMAA based on your 2021 income tax
refurmn

*  Your 2024 deduction for the Medicare Part D plan is: - £38.00
{We will notify you if the amount changes in 2024.)

»  Your 2024 deduction for Medicare Part D IRMAA based an

your 2021 income tax retum is: - 7420
- Your benefit amount after deductions that will be deposited into
your bank account or sent in your check on January 17, 2024 6s: - $1,588.80
EXNHIBIT
FFF
c o See Next Page

FAOETOSERE ST T OSSN0 LL00) (00000000 LLL 1ERH XS SLNIDD LHIE LS LIRS0,
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Fevtew your eamings history below to ensure it is
acpurate becawse we base vour fulure benelits on our
record of your@arnimgs. There's a limit to tha amount
of earmings you pay Social Secuity Laxes on each
vear. Eamings above tha imit do not appear on your
eamings record., We have combined your earfier years
of eamings Delow, but you can view your complete
samings recond onfing with ~~~Sapsd Somairy I you
{iret] an arrar, i sww fiull eamings recard online and
cail 1-800-772-121

2

2023

56,87
Mot yet reoo

Totl El]ﬂ‘lateﬁ Social Bagurity and Meditars axes
E‘:E;I I::EEI‘I' your working carear basad on your Earmings

Lﬂ & DEE-'I? Q" paid: Eﬁdﬁ
1
Em:::Eual rig): $11,968 Eﬂmmfau':s} 54043

Yiou may alsn have aamings from work not covarad
by Sociad Em:ur . winara you did nutg:y Social
Securty 1axes. This work rmght hashe baen for federal,
statu of focal govemnment or in a loregn counlty.
you participata in a refiremant plan or receva a
gﬂnl;lﬂlﬂl'l basad on wark for which you tid nol pay Social
urity 18w, it could fower your benefits. Leam more
at zen powimo s,

W T .

] ngl;_,rl:lmmhh; are rot intendad to ba your
ml:.rat:u retirgment income. You may naed
otner savings, investmeants, pensions, of retirement
accounts 1o make sure you have anough money
wiien you retire.

*  Youneed 40 credits of work {at ieast 10 years)
to qualify for retirement benefts. The amount of
your benoflt is basad on your highest 35 years
o umings, If you heve fewar Bnan 98 Eﬁm u-F
earnings, years without work count as d
reduca your benefit amount.

«  Tokeap up with inflation, hﬂf}ﬂﬁm&dmted
thrcugh “cost of lving &derutmarrra

« [ you get retirement or disabity benefits, your
?l:ma and chiidren also may qualify for benedits,

and your spouse bolh work, use lhe
& aﬁr‘rﬂ- -i:-E'EL'l..E‘."- Retirament Calculator to
astimate spousal benelils.

s iyouare divoreed and wene married for 10 vears,
:.ruu rﬂﬂl.;be able to ciaim benefis on your ex-

record. |1 vour ex-spouss relaivas
mnﬁtsnn wour record, trat does not aitect your
of yourcurrent spouse’s benefit announts.
Luarr'r mL:r& aI:l:lu! I:Hzrnaﬁta ﬁnr ou md ].I'l:ILI:' Ia.m-:.}r

. Th& ._ mwﬂ mdatadannuah:.rl'tla availls
onéing, or by mail upon requast.

SEA.QI:'V { Foliow us on social media sga cov o R

Form SSA-7005-SM-OL (01/24)
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
COUNTY OF LINCOLN ;“ SECOND JUDICIAL CIRCUIT
ANMNA M. CLAYTON, - 41 DIV 21-000190
Plaintiff, = DEFENDANT’S 1® SUPPLEMENT TO
V. INTERROCATORY 2(d)
THOMAS W. CLAYTON,
Defendant :

The Defendant states the following is his First Supplement to [nterrogatory #2(d).

—
Daved this_] * day ﬂr._%ﬂt-_ﬂ_‘n&ﬂ

Sioux City, [A 51101

Phone: (712) 233-3632

Fax: (712) 233-5101

Email: elizabethi@@rosenbaumlawfimm.net
ATTORMEY FOR. DEFENDANT

Copy via email to:
Amenda Engel. Attormey for PlaintifT

EXHIBIT
O

DEF016894 U[Page



INTERROGATORY NO. 2: List all cash on hand, bank accounts, savings ascounts, anmuities,
IRA refirement sccounts of any kind, savings certiffeates, stocks, bonds end securities of any
tlnd.ImIﬂng,hﬂmtlImﬂnﬂtu.dm{k}phu, 403(b)plans, annuities, pensions and any stock
ownership plans, stock options, stock awards, cash, ete, as to which you are owner or part owner,
or n which you claim any interest. Iuﬂuﬂ:aﬂm-pmpu-:;rlnﬂhid: ymdﬂmﬂum
ﬁ.ldﬂg lﬁﬂpﬂ twelve months fiveLibes Vi : n

(d) The present marke: value of said property and a statement of how you amived at such value,

ANSWER:

2, Farm Ground (317} acres in Perry Township, Lincoln Comty, South Dakota, purchased
in 1986

Value: $834,844. Lincoln County, SD Dept. of Equalization.
1* Supplement dated August 31, 2023;

Total Farm Acreage: 31637 acres. See attached 2022 Real Estate Assessment Notics,
Current property taxes are also attached. Additionally, a map of the property Is included,
(Bates-stamped DEF010366-DEF010870)

Farmable Acres: 178.9 acres; could be worth $11,350/acre based on receiving $45,602.00,
or £255/acre, from my renter for rent, subtracting $28/acre for property taxes, then using a
cap rate of 02, 178.9 acres x $11,350/acre = 52,030.515.00, See attached 2022 Form 1099
from OK Corrals, Ine, (345,602.00 for crop land and 55,000.00 for hay land (see below)
totala $50,602.00).

16.6 acres, which ks in CRP. I recelve $300/acre for the waterway acres
through 2019, This amount will decrease significantly whean it Is renewed. 3150/acre most
likely in my opinlon. This ground i3 worth $135/acre after subtracting $15/acre for
property taxes, Using a .02 cap rate, the waterway ground is worth $6,750/acre. 16.6 acres
x 56, 790/acre =- §112,050.00.

South Ouarter-Section CRF Ground: 60.1 acres. I recelve $113.11/acre average for three
separate contracts. 2019 Is the last year. Might only receive 3100/acre on re-signing.

This b very poor farm ground because it Is low and wet and frequenily flooded.
Before putting it into CRP, 3 out of 4 or 4 out of 5 years, the crop falled or was so poor that
crop insurance was applied for. It Is not worth §11,750/acre and b only worth the annual

CRP payments of $113.11/acre, less $10.00/acre for property taxes and applying a .02 eap
rate, [ belleve the 60.1 acres of CRF ground are worth $5,155.50/cre. 60.1 acresx

§5,153.50/acre = 5309 846.00.

Hay. Acres: 50 acres; my farmer belleves this estimate Is too high and a portion consists of
¢ acreage, I recetve $5,000.00 per year from my Earmer, or $100,00/acre.

2|Page 79

DEF016895



Subirscting 39.00/acre property taxes and applylng a .02 eap rale, they hay acres are worth
24,500/acre, 50 acres x $4,550/acre =5227,500.00.

This acreage consists of county and lownship road
and Beaver Creek flow, This s unproductive acreage and may be worth per acre
afier subtracting $40.00 (£3.71/acre) property taxes. 10.77 acres x $2,500.00/scre -
$21,540.00.

In sum, based on very rmlmlm'm a very low cap rate, the farm may be
mn.'rm.m.uu. IT it were sold, the commission would make It worth even

DEFD16896 IfPage
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2022 REAL ESTATE AGSESSMENT NOTICE

LgoL colHTY Dale: 24, 2022
CRECTOR OF EQUALEATION Direciorof HKARLA QOOSSEN, CAA
64 4 MAN SUTE W = THIS IS NOT A TAX BILL *
CANTON, 80 ITOT3-AT00
PG WTh-T mmemwn
Wabstie: www Bnooincountysd.o g u““"“’_ Changod
Emsh Stncal |E:F.J:l'l' entlel and Commenclal = RonGumar Oetumlod
APPEALS
Looal Board Daadiing: Maveh 17h
County Sooard Desdilng: Aprll Gth
SETH S I S—— To leam more aboul the appesl procoss
B CLAYTON, THOMAS W - TST mmmmmummﬁgumm

5092 5 ELUERBERRY CR
S10UX FALLS, S0 57108

Percal Assapsed Vohee

all: wmmmmmm

Siruciures Escrullsnary

Aspeused vala fnzsassed ouarlast yeer's value of 414,784 by 5.24%.
Thi Directar ol Equalmilon wil provide (hi propedy
mpl:urﬂrrll.furnmuud' mEneaamant vakelion, You heva e dght Lo eppest i

EWABT, UpoT requesl, salug of E mable property or ofhar infamaston

tirough Bu appiel procass, which s

i 414
Lagal Daga: ol e m w <

Acrna rugturos DEnereticmamy
m R A3RA5Y
PARCEL ABBESSED VALUE 03:0r 5 »asmamrri sy IS RSB ISR
Pancs] Aseuend Vlse

| Aszpstpd velus Incraaned over last wailue of $420,083 by L.24%.

I'I:Iﬂll'ﬁl'l'lltuﬁnmlk:u.

Thmwaquuhﬂmm @ Ihve propedty owner, wett, acles af
mmﬂh mmmm ?Emrﬁm nppam this "ﬁﬂﬂ'&m
B

Sinretests Bisersiignary
[ o)

i T

Contai i i "

= SoNTINUED ot NESCT paoe =

- — -

Exarplionn  Tobs) Ausesssant
S33,853
A1E0

propirty or olhar information
rough Mo appaal process, which b ..J.

Exgrptioes  Totzl Anvermengnt
TOR R
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flotine s S Y LR MR Do ot Dl -5

Litoln County, SO 099.51.24.4010 14-62 2022 Real Estale

Last Updaied 1/30/2023

Qnss, o, Gk, o5 QeigetAddmont. H_%mm

mmmw TET 5ot - e

IO P, S5-5T08=-99, SD

SE1/M4 - 249051
Asgessed Vilue
4;3..55&&}

nmnu:.m.asnunn 043012023
HE  ©1,59738

anmnm.!ﬂmmulmm
TE 1,597.38 : :

Totals .
Basc Due 3,194.70
Hﬂ I 1'94..?[!

BT i X 5

Rt L
ﬁmmmn l‘ﬂﬁ-lﬁ I'IH l:Il lm

DEFO1086T
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Lu'nuln':mnl;r.m 09951241010 14-62. 2022 Res) Buimto
Last Updated 153072023

m.zm.m
r:ql

W
Fingl Installmen f"!;;.- o e R -
Bnse Duu 1,577.26 Due Date 04/30/2023

ncipsiliiendls 88 &+
Elmﬂu: I.Sﬂ.zﬁ DHDHI 10/31/2023

.+ E ot
Rl e 80

:a-_nnn:tsqﬂ

Web Poyments . L
Thovaas Clayton 1.803. I'S' Pmdun 1242022

A

DEF010868
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LIRCOLM COUNTY
[MRECTOR OF EQUALITATION
CANTON, 0 g70154758
PHONE: §05-Ti4-25T1

Wisheite: www lincolncountyed.om
asspemon@lincolncountyad.org

ST ID T TR JRDARE RAM
ﬁ CLAYTON, THOMAS W - TST
5012 & ELDERBERRY CIR
SI0OUX FALLS, SD 57108

2024 REAL ESTATE ASSESSMENT NOTICE
Date: FEBRUARY 26, 2024

Dlrecter of Equailraton; KARLA GOOSSEN, CAA
* THIS IS NOT A TAX BILL ™

Rapart Mew or Removed Construction
Verify Cwnor Occuplod Status

APPEALS
Local Board Ceadling: Karch 14th
County Board Deadline: April 2nd

To lagm more about the
Plicinpol b e s e

e gy -IEE

DEF016386
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2024 REAL ESTATE ASSESSMENT NOTICE

LINDOLM COUNTY Datn: FEBRUARY 28, 2024
ey A e Director of Equalizetion: KARLA GOOSSEN, CAA
FHOMNE: B05-Fad-25T1
Roport New or Removed Construciion
Wabeita: www.Encoincountysd. org Varlfy Owner Occupled Status
Email: assesson@iincoincountysd.org
APPEALS
Local Board Deadiine: March 14th
County Board Deadiine: April 2nd
SO TR0 BEELATRE P To lsarn more aboul the appoal process ﬁ
peEt CLAYTON, THOMAS W = TST T appea colncountysd.org
i 5012 5 ELn ERBERRY CIR P o i
SIOUX FALLS, 5P ST10D8
Page 1 of E
Lagol Sasc: ' ﬂﬂm HHE‘!H 'Eﬂ:mfnﬂ'm '
Propurty Aerss  Land Vabuo mlwm Daertionary Esmpions  Total Ausssamant
AgLasd 15837 451,783 451,760
Fmzidardl) L] I
| wmr Cozupled a
Camenireal . . 0
PARCEL ASSESSED VALUE  seio i nmi e e 3 e a o o ppd e o 3 aap R a p o p e e 451,789
Parcalt  Do051.24 801 LEN ¥
Lixgal Daos: 24 00 51 B3 SE1M - 24-50-51
Proponty Azros Lo Volue Diasmmtbs nary Cxompliona Tobs Azsoemont
Ag Lasd 180,00 457, Rz mrmm 457522
Pessidanilal Q
Crwaar Qoceplod ; ]
Coemmorsial 0
PARCEL ASSESEED VALUE rmnmhm:mmrnm 457 522
3/ 0% )2Y

&2 3 g #7  Faaver ¥

- ;-
s == S T i i

. T

DEF016385 3



IN THE SUPREME COURT
STATE OF SOUTH DAKOTA

Appeal No, 31012

ANNA MARIE CLAYTON,

Fislunfitiand Appellog, APPELLEE'S MOTION FOR

" ATTORNEY FEES
' UNDER SDCL § 15-26A-87.3

THOMAS WADE CLAYTON,
Defendant and Appellant,

Appellee Anna Clayton respectfully moves the Court eward her appellate attorney fees
pursuant to SDCL § 15-26A-87.3, This motion is supported by a verified and itemized statement
of legal services rendered pursuant to SDCL § 15-26A-87.3(1).

Dated this 10™ day of November 2025,

WPpODSs, F ER. SHULTZ & SMITH P.C.

. Munson
00 South Phillips Avenue, Suite 300
P.O. Box 5027
Sioux Falls, South Dakota 57117-5027
Atterneys for Plaintiit and Appellee

.

Filed: 11/10/2025 4 43 PM CST Supreme Court, State of South Dakota #31012



Appeal Mo, 31017
Appellee’s Motion for Allerney Fees Ulsder SOCL 8 15-25A-ET.2

CERTIFICATE OF SERVICE
The undersigned hereby certifies that on November 10, 2025, the foregoing Appellee's
Motion for Attorney Fees Under SDCL § 15-26A-87.3 was filed electronically with the South
Dakota Supreme Court and that the original of the same was filed by mailing the same to:

Shirley Jameson-Fergel

Clerk, South Dakota Supreme Court
300 East Capitol

Pierre, 3D 57501-3070

SCClerk Briefsi@ujs state.sd.us

and 4 true and correct copy of the foregoing motion was provided by electronic filing and U.S.

Matl to:

William R. Clayton

Clayton Trial Lawvers

400 E. Las Olas Blvd., Suite 1400
Fort Lauderdale, FL 33301
Attarney for Defendant/dppeliont

By se'Michele A, Munson




IN THE SUPREME COURT
STATE OF SOUTH DAKOTA

Appen] Nao, 31012

ANNA MARIE CLAYTON,

Plaintift and Appetlee,
_ VERIFIED STATEMENT
V. OF LEGAL SERVICES RENDERED
THOMAS WADE CLAYTON,

Defendam and Appellant,

Appellee Anna Clavton, by her counsel of record, respectfully submits the verified and
semized statement of legal services rendered in support of her motion for attomeys® fees
pursuant to SDCL 15-26A-87.3,

I, Michele Munson, being first duly swom on cath, depose and state as follows:

1. 'am one of the atlorneys representing the Plaintiff and Appellee in this Supreme
Court appeal.

+ ] Attached hereto as Exhibit A is a true and correct copy of the detailed bill for the
hours spent working on the Supreme Court appeal by Anna’s counsel to date. [ have gone
through the statement o remove fees associated with enforcement of the decree or regarding the
Defendant’s failure to post bond. | circled and included in this request only the entries that were
related to reviewing Appellant’s brief and preparing our Appellee brief, even though 1 printad all

entries since the notice of appeal was filed.

o

Fled: 11H02025 4:45 Py CST Supreme Sourt, State of South Dakota #31012



Appenl Mo, 31612
Worified Statemend uf Legal Semsccs Rimderid

3. [ enlisted the help of associate Emalee Larson-Sudenga in the preparation of
Anna's response brief. The time she spent on the appeal is reflected under ber initials. EVL.
The time 1 spent on the appeal is reflected under my initials, MAM.

4, My hourly rate is $350 based on my experience and fior family law cases of this
nature, which I have found to be fair and consistent with other attorneys with similar experience
in this feld of law,

5. Ms. Larson-Sudenga's hourly rate is $225 based on her experience and experiise,
which [ also find fair and consistent with other attornevs with similar experience in this field of
law,

6. Given the length of the Appellant’s brief and number of issues raised, along with
the extensive settled record and four-day trial transeript for this case, the amount of time spent on
Anna’s response brief was reasonzble and necessary for the advancement of Anna’s case before
this Cowt.

L I declare under penalty of perjury under the law of South Dakota that the
[oregoing is true and corvect and that [ am signing this document in Sioux Falls, South Dakote.

WHEREFORE, Pursuant 10 SDCL 15-26A-87.3, Anna respectfully requests this

Henorable Court award her $20,341.50 in appellate attorney fees for this Supreme Court appeal.

5, FULLE/I(&T SMITH P.C.

Dated this 10" day of November 2025,

W

By

thele A, Munson

300 South Phillips Avenue, Suite 300
PO, Box 5027

Sioux Falls, South Dakota 57117-5027
Attorneys for Plaintiff and Appeliee
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Worified Stalemeni nif [egal Serviees Rindered

CERTIFICATE OF SERVICE
The undersigned hereby certifies that on November 10, 2025, the foregoing Verified
Statement of Legal Services Rendered was filed electronically with the South Dakots Supreme
Court and that the original of the same was filed by mailing the same 1o

Shirtey Jameson-Fergel

Clerk, South Dakota Supreme Count
500 East Capitol

Pierre, 5D 57501-5070

SCClerk Briefs@ujs.state.sd.us

and a true and correet copy of the foregoing motion was provided by electronic filing and 1.8,

Mail to:

William R. Clayton

Clayton Trial Lawyers

400 E. Las Olas Blvd,, Suite 1400
Fort Lauderdale, FL 33301
Attorney for Defendant/dppellon

WOODS, FULLER, SHULTZ & SMITH P.C.

o WA

Midfele’ A, Munson

300 South Phillips Avenue, Suite 304
P.0. Box 5027

Sioux Falls, South Dakots 57117-5027
Attorneys for Plaintiff and Appelles




K7

WOODS FULLER
300 8, Phillips Ave | Suite 300 | Sicux Falls, South Dakata 57104
Fh: (B05) 336-3880
ljps.hwwn woods ler eom/
Anna Cameron

4804 5, Oxbonw Ava,, #313
Saoux Falls, 3D 67108

RE : Anna Clayton v, Thomas Clayion (MAR)

Fees
Biflable
Date 5t
aff Description Houre  Aumount
AAE0E5  MAR Raview notica of appesl and .10 §35.00
discuss resgarch needed gn bond
requirements,
SJMOR025  MAM Listen to voicemail from &nna 0.0 £35.00
regarding appeal questions and

revvieny letler regeiot fFom
Sugrame Court,

H112025 AL Reviaw Motdice of Appeal, 1.04 L2E5.00
Dockeling Staternent, Drdar for
Trarmcripds; research bond Issua,
aliomeays' fees izgua

IN2025  MaM Dizeussion with assooiate 1.30 §455.00
regarding potantlal ta e fnclice of
révview and requesi additlonsl
franscripis, as well as our filing
deadling for 3 molion for alicrney
fees and whether & hord 05
required; review siafulas
adddressing the same and
consider my recommendation;
draft e-mnail 1o Anna explaining
current issues we need 1o
address an stabutes and rmy
advice regarding the sams,

22025 MAM Fead and respond to e-mail from 0.10 $35.00
Anna confirming we will not file a
nofoe of review or requesi
edditional transcripts and
scheduling time (o further discues
the bond guestion.




12025

AM42025

452025

AMTR2025

JMB2025

2442025

22025

A 2035

V2025

&M 0f0R5

41172028

4E2025

ME2025

BAAM

JJF

Pl bt

HIF

AR

MAM

BANK

Prapare for and attend telaphonic
confarence with Anna bo discuss
pobenbal for notice of review,
ordering acditional transcripis,
and demanding bond be postad
or instead moving forweng with
enfortemant following the
autematic skay.

Crafl lefter io opposing counsel
regarding bond and cur
eniorzament of the judgment; e-
mails regarding benafits of
wiahiig or regquiring bond,

Analyze [zsues related o
judgrmesnd lien and stay.

Read end respand to a=mail from
Anna regarding cotion 1o walve
bond and enforcs judoment or
reauest band,

Wiork with Shelly Munson on stay
ard bond isswes,

Feewlew amd forward clerk’s
cerificate and lefter with
alphabetical index and e-mad
ragarding bond letier,

Review a-mail fFom Anna
confirming recednl of index and
clerk's cardificate and plan Tar
addressing bond; finalize and
send letier 16 opposing counsel
regarding bond.

Telaghone conferencs with Anna
amd revisw her samail and direct
check be issued fram st
acrount since no bond has heen
filed and ne rasponse fo our
letter.

Review Mosion for Stay of
Juﬂ_;manl and supparting aflidavl

Review and fonward modion and
affidavit regarding stay and bond,

E-maail comespandence with Anne
io provide her notice of the
hearing date and tlime and
cormesperdence ragarding
schaduling: taleshone conference
with Anna regarding the same;
calendar our deadlines for the
scheduled hearing.

Review and Torward seitliement
nl'larlun bond ssue ko Anna and
provide my indial thoughts.

Review and consider e-mal] fram
Anna regarding potential position
o tha hond issue and
advanlages and disadvantages of
the same,

oo

0.50

L3

0.1

020

0N

020

.20

020

020

040

0.10

0.t0

S245.00

£175.00

80.00

335,00

66,00

ST0.00

BT0.00

§70.00

$57.00
¥ro.0o0

$140.00

83500

$35.00



4232025

41252025

5i6/2025

B B2g2s

Srzivaizs :

WET2025
B32025

Grar2025

BA1042025

BI10I2025

B11/2025

hean

MAN

BAM

AR

A

KA

KA

AN

SAL

MAM

Review and forsard court
raparlers endorsement fo Anna
and advise of estimated
completion dat,

Caormespondance wilh Anns
reqarding bond offer and
tramscripd ordes,

Fead and respond fo emall from
oppoasing counsel regarding bond
EEUS MEspongs; review and
forward notice of hearing,

Review and forward notlce and
copy af transcript for first day of
trial; review list of franscripts
requested, along with Anna’s e-
mail sbout cancelad hearings:
revigw eCourts listng of hearings
hield and eancsled and o-mail
court reporter and opposing
counsel o make sune 3|
Iranseripls are induded,

Review e-mall confirmation from
Anna regarding plen o reguesl
Fatrruary 2022 transoript be
inclsged with other franscripis for
resond o Sppea,

Review and forward notice thal
caurt reporar completed another
day of trial transcrpt.

Review and foreard the franscript
fram the third day of trial and the
amended request for transeripls,

Read and respond 1o e-mail from
Anna asking if Tom peid the
15,000 In atlcrney faes and
whelher thal is stayved due to tha
rquest for a bond; review and
forward Minal trial transcript anxd
lock at Bt o ses what might
remain for hearing transcripts,

Rewview and forward addiional
transcripl fram pra-trisl
conference rmoeived today,;
review and commparns original and
amended order for Iransoripts
end lelephone conferance with
cpposing coungst reqarding
Fabruary hearing still missing
from bath orders and wpdate our
§st of reraining transcrpts.

Raview Second Amanded Order
for Transcrips

E-mail correspondence with Anna
to provide her the second
armended order for ranscripts
Iral now includes the February 3,
2022 hearing,

Q.30

0.30

210

0.30

R [

0

010

020

020

00

0.10

23500

$105.00

$35,00

10500

23600

§35,00
L3s.00

7000

§70.00

$26.50

F35.00



g1 22025

&1 T12025

BM18/2025

R T ek

2042025

BrE3/2025
G275

6282025

302025

FI2t2025

TiRI2025

MAM

PAAM

FAAR

AN

BAAAY

MAAK

AR

MAM

Review and forward additional
hearing transoripts.

Review and forward final haaring
Iranserpl received. bepin wark an
aur responss o mation relsted o
stay ef jJudgment and bond,

Prapare leter 1o Anna regarding
deadline for Tom's appeal brief
and coplines Work an response
ard opposition to Torm's motion
for siay of judgmeasnt and
suparsedess bond pending
appeal; e=mail Anna regarding
draft respanse i Tom's molion.

Read and respond 1o a-mad from
Anna regarding her review and
appronal of our responss to Tom's
maotion regarding the band,

Read and raspond to e-mall from
Anna regarding har approval of
reapange o maoton to stay;
review findings and conclusions
to include references reganding
Tom's disgipation of the markal
estate and dsobeying ordars;
finalize and file respansa.

E-rmail #nna a copy of aur
responss we liled and advise on
hearing,

Review fie to prepare for hearing
end review and forward e-malls
on Tom's Zoom appaarance.

Raview Tom's reply afdavit and
send b0 Anna for her review,;
briefly review Supreme Courd
casa cifted by Tom &nd e-mail with
Anewa regarding hearing

bCmmEar oAy,

Prapare for, fravel to and om,
and atlend hearng on mation
regarding bond,

Prepare order from the hearing
o Torm's motion to stay [udgrmens
ard for supersadeas bond and &-
mail draft erder 1o Anra for her
rerview and approval, lelsphone
confarance with Anmas and revise
ortier 1o address post=udg rmant
interast, s-mail opoosing counsed
draft ceder,

Review cormespondenca from
Oppesing counse spproving
propoaed crder and file proposed
order; review cormespondance
relracting spproval and contact
clerk to repoct proposed onder,

.18

.20

120

0.0

50

0.0

.10

0.20

2,50

(52 1]

0,10

$35.00

570,00

420,00

235,00

S175.00

53500
33500

70,00

$EY5.00

$215.00

535.00



Ti42025

TIBI2025

62025

Ti2320as

Traaraozs

TIFRI2025

BA12025

BM32025

12025

BE2025

A

BAANK

BAAM

RAAR

Jab

JaB

E-maill comespondence with Anna
and oppasing counsed regarding
stilus of our proposad arder,

Feview emel frem Anna
ragarding Tom's progosed ordear;
review redlined ordar; draft e-mall
to the Judge with my proposed
order; review Judge's responsa;
review signed order; prepare and
ite notice of amry,

E-mail comespondence with Anna
tfagarding the signed order and
notice of entry we filed,

Raad and respond ty e-maif from
cpposing counsal reguastng
extansion for Supreme Couwrt brief
due io heakh concems; e-mail
with Anna regarding the same;
reniew @nd forward proposed
slipudation &nd referseced
statute; sign and return
stipuwfation; e-mad
cofreEpondence reganding
outsianding tnist acoount iransfar
and attorney fes payment and
chacking on stsus of bond.

Review and forward e-maidl from
Suprame Courd cleck with mew
deadling for appeliant brief,

Raviow and forwsrd Tom's mation
to enlarge bength of brief and e-
mail caraspondence with Anna
regpnding the same,

Review e-mail and vaicemail fram
Anna and correspondence
regarding collection effons we
can take for cartain portions of
the judgment not atharwise
stayed,

E-mail corespondence with Anna
10 discuss cobection effarts;
request wit of exscution fo move
forward with nexi sheps,

Reaview final divorce judgment
end recent arder on supersedeas
bond. Phone call with Arana
Cameron o discuse next sleps
for collectons on judgment,

Research South Dakeda law for
Iranscription of judgment betaaen
counties, Draft lettar to Linealn
Cownty Clerk of Courts requesting
transcription of judgmeant from
Lincaln b Minnehaha, E-mail
sorrespondencs to Ms. Cameron
with update on the same,

010

040

030

D.ad

CAd

0.0

0.20

010

080

Q.70

535,00

514000

£35.00

3105.00

33500

570,00

33500

$180,00

$157.50



Bi1 9.‘2!]'2.5

OFH202E

BI2DV2025

.EI.IE 12025

BA2Af2026

S1112025

52025

Q222025

2212025

MANM

RANM

RSN

JAB

MARM

JAaB

Revise and finalize letter o clerk
résqueshing we transcribe Lincoln
Caunty |wdgrmant to Minnehaha
County ard wark on draf lether io
shenfl with Bst of acoounis
awarded 1o Tom that the sherni
My seids.

Conbnue worl, on letier to shenfl
wilh accounts and aocount
staternanis for writ of axscution;
e-mall correspondenca with Anaa
and Jacqueling regarding the

BT,

Fronvdde description 1o Allormay
Mumaon regarding details for
franscribing judgment o
Minnehaha Counly and
subsedquent request far writ from
Limcoin County. Review and
suggested revigians for [efier lo
Sherffs Office regarding wiit al
exescutain,

Review Anna's approval of our
drafl letter o the sherld
requasling agacuton of judnment
on Tam's asslgned acsaunts:
work on franscrbing judgment io
Minnahaha County and issuing
wiil Iz Minnehaha County sheriff,

Revlew gnd ferward nolice from
Supreme Courl granting
axtendad brief and setbing new
deadline for brief,

Work wilk Asalstant Lund 1o sand
updatad writ of sxecution and bsi
of bank acoounis ko Sharifs
Office for execution, E=mail
formaspondance fo Ms, Carmergn
with update on status of
execition and fimeframe for next
stape,

Comespandence regarding wril of
execution issued and proceading
with collection efforls.

Faview apoeliant's briaf gnd
Gregs motion and effidewvit ko
withdraw as Tom's attorney; &=
mail comespandence with Anna
regarding the same,; raviaw and
leresard notice from Supreme
Cowrt that brief has been rejecied
and new deackine provided;
wpdaie deadlines and advisa
Anna,

Laf voicemad for Mike Branden
al Sherdf's Office regarding wril of
BxXacUlinn

0.20

0,20

b.2d

010

010

030

010

0.40

010

BT0.00

£70.00

245,00

535,00

kﬂﬂﬁ.ﬂﬁ

567.50

52250



H2H2025

BI232025

Qr2diznes

Dra42025

9R52025

Bf25/2025

8252028

HI262025

22026

rAM

JAB

EWL

Man

EVL

Reviaw and forward notics of .50
appaarance for new atlorney

raprasenting Tom: review Anna's

rEsponss o he same; raview and

forward mokion to guash and my

intial thoughts,

Phane call with Mike Brenden at 020
Minnehaha County Sherfs

Cfice regarding defaifs for writ of
exgcution,

Review and forward e-mail 020
corresponcence bebween

Suprems Courl clark and naw

counsel regarding new filking

deadlswe; review amended orel

fifee; rewiew rejection nofice for

amended briel; g-mails with Anna

reparding the sames,

Researched whathar & was 200
necassary o e a response to

the recent modions from the

cppasing party (Brewer's molion

bo withdraw, Tom's meatcn to

quash Brewer's affidavit and

disallow Brewer from filing an

appeidiate brial) and wrole a

mema summarizing findings and

patential response oplicns.,

Resd response from Anna 040
agrasing not to file a response to

the matian lo guash or maotian 1o

withdraw, discussion with Emales

regarding courlesy responses and

far drafling the same; review and

forward a-mails batween clerk

and Tom's new atlcrmay, review

Arna's e-maits regarding the

EEI'HB

Qanfh'mad whether the appedles’s 047
fiding deadiine & axternded when

the sppallant e granted an

exlension (o fikle an amended

bried,

Researched responding to .00
appaliale motions to quash/strike

affidavils. Slared drafing

proposed response to racent

motions.

Ressarched waver of stiomey- 0.00
client confidentiality and 50 case

Iz about falling Lo cite authority,

Finished drafiing proposed

response o metion {0 quash

affidanit and disallow filing of

app=iate Brisl,

Review rejected brief filed by 1 1]
Greg and dicuseion regarding

disposition of trus! sccount funds

Faald wilh Greo's oifice,

$45.00

.-'"'__.-“_"ﬂ-,..II

7D, BEI

m’ﬁam

e

s
$0.00

F0.00

$35.00



282025
QrZA2025

122025

TWI2025

10r32025

10/3/2025

10MG/2025

10/8/2025

1082025

10072025

1122025

EVL

EVL

EVL

R

JAE

JAB

EVL

EwvL

EVL

Raviewsd proposed responses o
recen! molions and emailad them
to BAM 1o consider.

Roview a=mail and proposad
responses regarding pending
supreme court modion bo quash,

Ragvigw Appeliant's brief in
preparaton for the Appekee's
respanse brief and start outlining
issues,

Foview case e for frial courd
documents lo preparg response
i appellant’s bref, identify and
annotate evidencefilings
contradicting appallant's claims.

Freview amd Torward final brief
received from Tom and update an
oracution of acoounts,

Phane call with BMike Brenden st
kinnehaha County Shariff's
Difica ragarding sialus update on
wiril of execufon against bank
accounts, Update to Ms.
Cameron with analysis on
potential nest colleclion shaps.

Review Anna's response o
execution resulis and mquery
regarding exaculion of investment
ACTOINEE.

E-mai correspondence o and
from Annz Cameron (o discuss
aplitns for execufion and pasl-
judgment discovery.

Bagin dralting Appefes's brief
and work an condensing and
clarifying appellant's arguments
o more appropriately addnass
tharm.

Reviewad ranscipt of Mr.
Melson's irial testimony to find
evidence supparting the court’s
finding of comingling. Reviewsd
fr. Medsen's report. Searched
cE%e law on marital vs. separate
prapearty

Feviewed Trial Transcripts,
rasearchad 50 ciss law on non-
marnital ve. marital progerty
delerminations

Q.00

Q.10

S0.00

£35.00

.34

0.10

0.50

.10

DED

3.0

2.20

2.50
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5112.50

335.00
300

87500

$455.00




101132025 EVL

10/1442025 EVL

12002025 EVL

1MENZ0ZS MAM
1212025 MAM

1E1E026 EVL

10i2112025 JAB

102212025 EVL

222025 JAB

MZH2S EVL

102472028 EVL

Expanded the outine for
appeliale brief to incorporale
additional legal argumenits.
Ressarched case law on
comminglng of assets In divorce
proceedings, Ressarchad South
Oakoda's “all properdy” rule and its
interaction with the requiremisni
{2 dislingulsh marital from
geparale proparty prior Lo
divigion, Began compiing and
nbagrating relevant case guolss
into the brief outline.

Drafied staternant of the case
and staried drafiing the fact
saction of the appallaia briel,
consulling the frial recond as
needed,

Continued drafting fact section of
appaliale bl

Wiork on Supreme Cours bried.

Dizcussion regarding axscution
an judgment and Anna's options
at this time.

Continued drafting tachual
background for briaf, adding
citaticns to the setiled recard.

Freg for and aitend phona call
with Ms. Cameren fo discuss
callection optians,

Comprehensiva e-mail o Attornay
Munson with anlicipaled next
stops for review and apperoval in
light of pending Supreme Cowrt
Appeal

Finlshed drafting fact section Tor
brief, focusing on the circuit
court's findings of fact and
conclusions of law and Tom's
melion fo reapan the recend,

Review Lincaln County Judgmend
ard kocation of farm ground
awarded in divorce. E<mail
comaspondence o Ms, Camaran
with update an next steps in Hght
of appaal,

Dratted argumant for the Tirst
IsgLe In the appellate brief wilh
case and slalule cltations.,

Finished drafling argument for
maug 1. Drafted arguments for
Ispeps 2 and 3. Started drafting
argumenls for [ssua 4 concanting
Palm deser Conda and the
Farmiand,

7.00 [ %1,576.00

250 (" $562.50
0.3 3.1555-.'_!14]-_._‘_,1
0.0 $35.00

poo 533.?\\

0.80 $202.50
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1002472026 JAB

100242025 EVL

102502025 EVL

122025 EVi

T0i2772025 EVL

TRV20EE  MAM

1WZTIE02S JAB

10282025 EVL

1V2RIZ02E5 EVL

1073002025 EVL

Bagin drafling Sdubposna 1o
FEET, Maotics of Infent 1o Sare
Subpoena, and Admissan of
Service.

Researched cases lo support
argurmants for lssues 1-4,
inchuding nudes for determining
marial we, nop-marilal property,
azzel division, scope of courl's
authority, contract Interpretstion,
and paral evidence e,

Cominued drafling argumeant for
issue four, fosusing specifically
ori the Farmiand.

Crafied appellate briel,
Complated issue four, addressing
1wz alassfcation and valuation of
farmband, condominiums, and
ethancl investments. Began
drafling iEsue five, foclsing on
ke waiver of support and s
imphoedions.

Researched legal slandards and
case lew addressing income
Barned during masriage, focusing
on identifying a specific rule or
awthoeilative quota. Examined
judicial inferpratetions of donatoe
intent ko assess i1 relevancs in
detarmining whather property |a
clzasified as marilal or non-
marital. Investigatad the
fistinetion babwesn alimaony and
propery dvision fo respond 1o
Tom's argument that issiee of
support was waivad,

Review and revise subpoens and
nicdice of inlend io bank to request
Elstemenis,

Finalize drafting Subpoana fta
FEAET, Motice of Intent 1o Serve
Subpoena, and Admission of
Sarvice.

Continued dratting appellate brief,
Expanded discussion of financial
fised and support for issuse 5,
Reviewed and incorporated
attarney fes calculations for
Anna. Drafted sule slatement for
Issue six regasding alterney fees.
Drrafled argument for issue B,

Researched Allormey Fee awards
in divorces under S0 law.

Edited appeliate brief, acded
TOL, Title Page, Issues, cilalians,
readings, ate,

.50 B135.00

a10 (Tsezzso
(e20

1,60 Cﬂ;ﬁ:;}ﬂj

0.0 335,00

0.80 #180.00
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1312025

EVL

10312025 EVL

14732025

1432025

Tr2025

12025

1142025

112025

1MIE0Es

1162025

1T ROES

T R2025
MAWE0ZS

NAGZ0ZE

EVL

MAM

EvL

Reviewad Appelles Brief Draft.
Caondersed rapeiitve informalion
bo maet ward limibs. Refined
conclusions for argun‘nams undear
gach lzgwe. Edited case citations.
Bt TOA. Drafled statormant of
the lagal issuas @md (he
jurischctional statement,

Researched casa lew discussing
the equitable division of
relirgmant accounts and the
waver of @0 argument on appeal
for fading to cite supporing
authority.

Read Tom's appellant brief and
our drafl appelies brief and work
o revighong.

Bend subpoena duces becum and
admission of senioe jo Krista
Tachettar, Genaral Counsel at
FE4T.

Finished editing citations io the
recard, appellants brief, and
appendix, Added additionad taxt
undar issue 1 1 argue thal the
court did not abuse s discretion
in finding that Tom's ethanal
invegztmant transactions viclated
the TRO.

Discusssan regarding révisions
needed for appeltee brief,

Revised appelles brief based on
MAM's noles,

Rasaarchad scops of TRO and
pdded S0CL 25-0-33,1 ta brief,
Fesearched case law about not
deducting fax consaquences from
value of assel m divorce,

Fewiew and revise appefiee brsf,

Continue rewvsing appales brisf
ard a-mail cofrespondance wilh
Anna regasding he same.

Diraft motion and affidavit for
attormey faes.

Conlinue drafling appellee brief,

Revigwed the sellled record Lo iy
and find evidance showing that
Anna had to pay Tom's
regisiration foes and othar
BRPENSES,

Addad text bo tha brief to address
Tom's argument regarding tha
courl's consideralion of joint tax
filfreys,
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TIMDI20ES  Badd

Fimish drafiing our Supreme Court
orief and dismissions with Emales
regarding final revisions and cile

240 éﬁ;ﬂ_\}
R

checking nesded; &-mal

comespondence with Anna {-
refarding the eame.
]
Fees Total 107,44 $27,292.00 ’rD‘i'ﬂJ" i
Expenses C,[f’d
:EL.:’"" Date Phase Description Amount Ehrnts =
215162 6/30/2025 CAT10 - Out-ot-Town Fravel  MAM £31.49 ’H:T .y 2’;."1{ |50
mileage f
from iravel
ta Canton,
a0
223100 AM32025 CA112 = Cowrt Fee Court Fee - 35.00
Fea for Vi
of Execution
Raguess]
22VBE BI2EE02S CA154 - 5D EFile S0 EFie - $10.35
Transcript of
Judgmani
Fequasi
232274 12028 CANT « SheriiTs Foae Execubtion of 510500
a Wit
Exponses Total 4,08 5151.B4
DISBURSEMENT SURMMARY
Btaff Summary
Initials  Name Hoyrs Rats Amount
Evi Emaleer W Larson-Sudenga Th.04 22500 F17.086.50
J&B Jacquelyn Bouwrman o800 3ER5.00 $1,305.00
JJF Jordan Fesi 0,50 330,00 13500
SAL Seth Lopour 1,30 S2B5.00 $370,.50
BAM Shelly Munson 2330  $3s0.00 $4,365,00
Expense ltems EnarE
CA110 - Qut-ofTown Trawvel 331.48
CA112 - Court Fee $5.00
L1654 - S0 EFile 310,35
CAIT - Bheriff's Fee 105,060
Total: 15184
Paymants & Credits (50,00)
Payments and Credils
Eu.ltn Typa Notas Amount
3612026 FaymemPayment  (S500.57)
fram
et

Trust



212025

Br22025

CE2025

TIH2025

852025

Ll

10432025

02025

TRUST ACTIVITY

Ratg
025

44/2025

A14i2025

S2/2025

Br2025

PeaymaniPayment (31, 704.51)

from

Cliard

Trusd
PaymerniPayment  (35B0.81)

frarm

lient

Tirusd
PaymentPayment (322302}

from

Clignl

Trusk
PayrmentPayment  (32,111,79)

Tram

Chant

Trust
PaymentFaymant  (3812.06)

frivem

Client

Trust

PaymeniPayment  [5756.10)
from

Cliemt

Trust
PaymemPaymeant [$1,498.08)

fram

Cliera

Trust
PaymeniPaymant {34.626.65)
from
Cliant
Trust

Ivpe Moles Amount
Apply ToPayment {-2800.57)
&ill from

Client

Trust
Apply ToPayment [-51,704.517)
B from

Client

Trust
Disbursednna M. {<585,000.00)
Funds  Clayton

- Aning

Clayton

¥,
Thomas

Clayton

IE24B5
Apply ToPayment  {-S5B0.91)
Bill from

CEant

Trust
Apply ToPayment  (-8223.02)
Bl fram

Glienl

Trust



TIa2025

Braf2025

Ba2025

104352025

TAofa02s

Aol ToPayment (-52,111.78)
Bl from

Cliant

Trust
Appiy ToPayment  {-S812.08)
Bifl fram

Clhant

Trust
Apoly ToPayment  (-575E,10)
Bill fram

Cligni

Trust
Apply ToPaymeant {-31,488.08)
Eill fram

Cliaay

Trust
Apply ToFaymen (-§4,626.85)
Bl from

Cliant

Trust

Total Trusl Transackions (598,122 89)
Caurrent Trust Batance =000

Effective April 1, 2025, please note that all electronic payments, including credit card payments by phone,
onling credit card payments, ACH, and other forms of alectronic payments will be subjact to a convenience

fee aqual to 3% of tha payment amount,

Woods, Fuller, Shultz & Smith will be accepting enline credit card payments, effective April 1, 2025, If you
would like te have this payment option, please email a request to invoices@woodsfuller.com, Please
include your nama and invalce number with your reguest,

We appreciate your prompt payment.

Accounts Not Paid within 30 Days Shall Accrue & Late Payment charge at 1% Rake Per Month,



Matter Statement of Account

RE: Anna M. Clayton - Anna Clayton v. Thomas Clayton - 062489

Balance as of 11/10/2025

Al Billa

Date Invaice Amgunt Paid Balance
1171082025 2075368688 §16,200.54 54,626,685 £11,57560
1043/2025 202534114 31 495.08 §1.4098.08 $0.00
/2025 202530513 S7E6.10 ETS6.10 F0.00
Bi5i2025 DFEIAR0R 581206 £6812.06 $0.00
Tis2025 202827062 5211179 $2 111,79 $0.00
BIGI2025 202504674 £223.02 $223.02 §0.00
BiZia025 202521004 $580.91 £500.91 $0.00
4512025 202519600 £1.704,51 £1,704.51 30.00
HE2025 2025161498 THOD.5T Esog 5y F0.00

Balance Due %11,571.69
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