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AFFIDAVIT OF CAPTAIN RORY M. WALSH USMC (RET.)
REGARDING THE ORCHESTRATED CRIMINAL EVENTS BY DAVID
AND LILA GAMEZ DURING THE MORNING OF 25 MAY 2025 IN
DIRECT VIOLATION OF SDCL 20-9-11.3; ENTRAPMENT AND THE
FALSE ALLEGATIONS OF DAVID GAMEZ ON 25 MAY 2025

I, CAPTAIN RORY M. WALSH, USMC (Ret.) am a resident and registered
voter of Sioux Falls, County of Minnehaha, state of South Dakota. Rory M.
Walsh, I am a resident and registered voter of the Sioux Falls, County of
Minnehaha, State of South Dakota, and do hereby certify, swear or affirm under
the penalty of perjury that I am competent to give the following declaration based
on my personal knowledge, and that the following statement is true and correct to
the best of my knowledge:

Since moving to South Dakota during February, 2022, I have been subjected
to illegal surveillance and criminal harassment by the FBI Informant; David J.
Gamez, who resides at 1013 N. Caleb Ave, Sioux Falls, SD 57103; directly across
the street.

During the morning of 25 May 2025, I rose early to take advantage of the
quiet hours at the Walmart on 10™ Street, to purchase some groceries and over the
counter medicines.

Turning left onto Madison, I could see David Gamez waiting in ambush of
myself, with his camera out to take photos of myself and my vehicle. Fed up with
his open criminal actions over the last 3 years, I did not speak to him, nor even
rolled down my window, I had already made the decision to move away from him
and his equally spiteful wife; Lila Gamez. Unknown to myself at that time, Lila
Gamez was holding me under illegal surveillance (in direct violation of the 4%
Amendment and South Dakota surveillance laws), tipped off David Gamez I was
on the way and sped after me and sped after me after I merely drove by David
Gamez to continue on to the Walmart on 10™ Street.

Then again on 31 May 2025, with my grocery list in hand, I again tumned left
onto Madison, and I could see David Gamez again ahead of me. [ had car trouble,
my car stalled, so I pulled over to turn around and go home.

As I am trying to turn my car around, SUDDENLY, AND WITHOUT
PROVOCATION (I was merely on my way to buy groceries at the Walmart
on 10" Street) THE GAMEZ’> SHOW UP IN LILA’S SMALL BROWN
SEDAN, SNAPPING PICTURE AFTER PICTURE, THE ZOOMING OFF

1
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TO BAHNSON ROAD, TO GET OUT OF THE CAR AND TAKE MORE.
FOR WHAT?

THIS BLATANT CRIMINAL ACTIONS AND WARRANTLESS
SURVEILLANCE BY BOTH DAVID J. GAMEZ AND HIS WIFE LILA
HAS BEEN GOING ON, CEASELESSLY, FOR THE LAST 3 YEARS AND 1
WANT THIS TO STOP, AND FOR DAVID J. GAMEZ TO SURRENDER
HIS WEAPONS BEFORE HE SHOOTS ME. BOTH GAMEZ AND HIS
WIFE WERE TRYING TO PRECIPITATE A CHARGE AGAINST ME,
AND I HOPE THE POLICE WARNED THEM, THEY NEED TO WAIT
FOR ME TO DO SOMETHING WRONG, RATHER THAN CHASING
AFTER ME, TAKING PICTURES, WHEN I AM MERELY ON THE WAY
TO THE GROCERY STORE.

AS DETAILED BY THE EVENTS ON THE MORNING OF 31 MAY
2025 AS I MERELY DRIVE TO GET GROCERIES AT THE WALMART
ON 10™ STREET, WITH THE GAMEZ SPEEDING UP AND ALMOST
STRIKING MY CAR, DELIBERATELY FOLLOWING AND STALKING
MYSELF, THE GAMEZ ARE MAINTAINING ILLEGAL
SURVEILLANCE ON MYSELF, AND THEN ZOOMING AND DRIVING
ERRATICALLY TO SMASH INTO ME; I AM NOT STALKING THE
GAMEZ, THEY ARE STALKING AND DELIBERATELY FOLLOWING
ME.

With this criminal harassment and stalking by both David and Lila Gamez as
I am merely going to get groceries, [ drove off to take another route to Walmart,
and stopped at the “H20-ose it” on Cleveland Avenue, and asked for assistance
from the Sioux Falls Police Department by dialing 911. Three officers kindly
showed up and took my complaint. Once they were finished, I drove to Walmart
and got my groceries.

THIS IS ENTRAPMENT BY THE GAMEZ, BOTH ON 25 MAY AND
31 MAY 2025, AS I GO TO BUY GROCERIES. SEE SDCL 20-9-11.3.
CRIMES. THIS HAS BEEN GOING ON, CEASELESSLY, FOR THE LAST
3 YEARS AND I WANT THIS TO STOP, FOR THE MINNEHAHA COURT
SYSTEM TO ISSUE A PERMANENT PROTECTIVE ORDER AGAINST
BOTH OF THEM TO STAY OFF MY PROPERTY, AND FOR DAVID J.
GAMEZ TO SURRENDER HIS WEAPONS BEFORE HE SHOOTS ME.
THIS IS NAKED, CRIMINAL STALKING AND I WANT A PROTECTIVE
ORDER BEFORE GAMEZ SHOOTS ME IN HIS ABUSE OF HIS PISTOL.

2
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GAMEZ ADMITTED TO JUDGE HOFFMAN OF HIS CRIME WITH HIS
PISTOL IN OPEN COURT ON 11 MARCH 2025, AND I WANT THE
MINNEHAHA COURTHOUSE TO ISSUE A PERMANENT PROTECTIVE
ORDER, AND ORDER GAMEZ TO SURRENDER HIS WEAPONS UNTIL
1 MOVE AWAY. MY FOR SALE SIGN IS UP AND I RECENTLY HIRED
A REALTOR.

I vehemently deny having made any comment or threat against David
Gamez on the morning of 25 May 2025, as I was merely going to Walmart to
get groceries. As stated in court on 28 July 2025, Lila Gamez was not present
during the alleged incident on the morning of 25 May 2025.

Now, as shown by the forensic report of photo analyst Richard Quindry, my
driver side windows were up, hence, I did not insult or threaten David Gamez
as he alleges, and David Gamez and his wife Lila both lied in open court on 28
July 2025. These were the photos Gamez submitted when he filed his complaint
on 28 May 2025. This is false reporting to the police, see SDCL 22-11-9. More
crimes by David and Lila Gamez in their open hatred and animosity of
myself. As testified in court, the police took no action, concerning the Gamez
multitude of complaints and this being their umpteenth one against Captain Walsh.

Hence, with this new evidence, showing David Gamez lied concerning the
events of 25 May 2025 (Lila Gamez admitted in court she was not present, and
Judge Clapper threw out her complaint), it is proper that this court VACATE
the order of 28 July 2025, so that I may continue to prepare to move away
from the Gamez and their multitude of lies and abuse of the Minnehaha
County Court system, and that this court impose a filing injunction against
both David and Lila Gamez so they are precluded from continuing their abuse
of the Minnehaha County Court system and the TPO program without the
advice of a retained lawyer.

Further, the affiant saith naught.

A p UL 2508

(Print Name) (Sign Name)

STATE OF SOUTH DAKOTA )
) SS:
COUNTY OF M pmkake )
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Before me, a Notary Public in and for said County and State, hereby certify that
Mh , personally known to me to be the affiant in
the folégoing affidavit, personally appeared before me this day and having been by
me duly sworn deposes and says that the facts set forth in the above affidavit are true

and correct.

Witness my hand and official seal this the aér A day of ﬂugﬂiﬁ’
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E Outlook

Re: Need some photos evaluated

Date Tue 8/5/2025 2:17 P

To patm allegianceinvestigators.cofh <patm@allegianceinvestigators.com>

Pat,
When will you be back? Please check with your peers, | need a Pl to help on this problem. He lied.

Rory
605-251-8668

From: patm allegianceinvestigators.co
Sent; Tuesday, August 5, 2025 1:51 PM
0: Rory Walsh <rorywaish78@hotmailgom>
: Re: Need some phot

Good afternoon Rory,

Sorry for the delayed response. I'm having cataract surgery today and heading out of town to KS. My
nephew was just killed in a motorcycle accident. | don't have any expertise in the area in question.
When | return | can check with my peers to see if anyone can help. Let me know your thoughts.

Thank you,

William Pat McManus
P.O. Box 89730
Sioux Falls, SD 57105
C 605 310:0943
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Last Page left
Intentionally blank
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STATE OF SOUTH DAKOTA) IN CIRCUIT COURT
88
COUNTY OF MINNEHAHA) SECOND JUDICIAL CIRCUIT
DAVID GAMEZ,
Petitioner, 49 TPO 25-000472
ORDER DENYING
vs. MOTION FOR A NEW TRIAL
RORY MICHAEL WALSH,
Respondent.

On May 28, 2025, Petitioner David Gamez filed a Petition and Affidavit
seeking a Protection Order against Respondent Rory Michael Walsh. On July 28,
2025 a hearing was held at the Minnehaha County Courthouse, Sioux Falls, South
Dakota, the Honorable Jeffrey C. Clapper presiding. An Order for Protection was

entered on July 28, 2025.

Respondent Rory Michael Walsh filed a Motion for a New Trial on August 25,
2025 due to the discovery of new and exculpatory evidence. Having reviewed the
motion and exhibits, this Court has determined that Respondent’s Motion for a New

Trial i1s denied.

ORDER

Now, therefore, it is ORDERED that this matter is DENIED.

T4
Dated this 17 day of September, 2025.

ATTEST:

Jeffyey €. Clapper
Circuit Court Judge

SEP 17 20%5

innehaha County, 5.D.
i Clerk Circuit Court
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IN THE SUPREME COURT
OF THE

STATE OF SOUTH DAKOTA

DAVID GAMEZ,
Petitioner and Appellee,
V. No. 31170
RORY MICHAEL WALSH,

Respondent and Appellant.

PRELIMINARY STATEMENT

Pursuant to SDCL 15-26A-62 and to avoid repetitive arguments, Appellant limits
this reply brief to new matter raised in Appellee’s Brief. Appellant does not waive any
matter raised earlier in Appellant’s Brief, but not specifically mentioned in the Reply
Brief. Appellant will attempt to avoid revisiting matters adequately addressed in the
initial briefs of the parties. Appellant’s Brief will be referred to as “AB” followed by the
appropriate page number. Appellee/Petitioner’s Brief will be referred to as “PB” followed
by the appropriate page number. Any references in this brief will be consistent with the
page numbers set forth in the settled record. Any references to the settled record in this
matter will be indicated by “SR” followed by the page number. Counsel will attempt to
specify any other documents referred to in the record by name in order to provide clarity
to the Court. Respondent and Appellant Rory Walsh will be referred to as “Walsh.”

Petitioner and Appellee David Gamez will be referred to as “Gamez.” References to



items included in the Appendix will be referred to as “Appx” followed by the appropriate
page number.

Counsel relies on the Jurisdictional Statement, Statement of Legal Issues, and
Statement of the Case and Facts as set forth in his initial brief.

ARGUMENT
I WHETHER THE TRIAL COURT ABUSED ITS DISCRETION IN

DENYING THE MOTION FOR NEW TRIAL?

Gamez contends that Walsh does not meet any of the four-part test to establish
grounds for a new trial under SDCL §15-6-59(a). See State v. Otobhiale, 2022 S.D. 35, 4
30, 976 N.W.2d 759, 770.

First, Walsh must show the evidence was undiscovered by the movant at the time
of trial. Not only was the evidence undiscovered at the time of trial; it did not yet exist at
the time of trial. The protection order hearing was held on July 28, 2025, and Richard
Quindry’s (hereinafter “Quindry™) expert report was not written until August 22, 2025.
Gamez argues that the photographs are not newly discovered evidence. PB 12. This
argument is misplaced. Walsh did not ask for a new trial so the photographs could be put
into evidence; Walsh asked for a new trial to offer expert testimony. For the first prong
of the test, it is uncontroverted that Walsh did not actually have the expert report at the
time of trial.

Second, Walsh must show the new evidence is material. However, instead of
arguing whether the evidence is material, Gamez attacks the evidence itself, and offers a

competing version of the facts.



The expert photograph analysis from Quindry concludes that Walsh’s driver’s
side window was up. SR 91-93. In contrast, Gamez states that in the first photograph,
“the driver’s side window is three-quarters of the way up but not fully up.” PB 7
(emphasis in original). In highlighting this factual dispute, Gamez proves Walsh’s point:
the trial court should have held an additional evidentiary hearing to resolve this issue. At
such a hearing, the trial court would receive evidence, including testimony from the
parties and the expert, pertaining to the window. The trial court would then make a
factual finding based upon that evidence.

As it stands, the trial court has not made any specific factual finding regarding
whether the window was up or down. Thus, there is no such finding for this Court to
review. Assertions by counsel in an appellate brief are not evidence. See Estes v. Millea,
464 N.W.2d 616, 619 (arguments of counsel in a trial brief are not evidence).

Nevertheless, the photographs are in evidence, and this Court can consider the
photographs even without a specific finding from the trial court. To that extent, Walsh
respectfully submits that the assertion in Appeliee’s Brief that the window “is three-
quarters of the way up” is obviously wrong, and not supported by the evidence. The
photograph shows a line on the upper half of the window. SR 8. Presumably this line is
the basis for the incorrect assertion that the window was three-quarters of the way up. PB
12-13. However, closer examination of the photograph reveals that the line is not the
partially rolled down window, but is in fact the top of the fence on the other side of the
road, viewed through the rolled up window.

Regardless, dispute about what the photograph shows only supports the



materiality of the proffered expert testimony from Quindry. “Expert testimony is
admissible where it "will help the trier of fact to understand the evidence or to determine
a fact in issue[.]" SDCL 19-19-702.” Black v. Div. of Crim. Investigation, 2016 SD 82,
923, 887 N.W.2d 731. Gamez asserts no expert opinion is needed, PB 13, but the
ongoing debate shows otherwise. Clearly, the photograph can be interpreted and viewed
in different ways, and an expert analysis would be helpful to the trial court.

Gamez next argues that Walsh never testified that his window was rolled up. PB
9, 12. Again, Gamez’s argument only supports the need for additional hearing. At the
protection order hearing, Walsh was never asked about the window, or whether it was up
or down. Likewise, the Court made no finding on the matter. The expert report on the
subject was not available to either party on the date of the hearing, as it had not yet been
generated. Walsh should have been given the opportunity to present this evidence and
issue to the Court.

Gamez also alleges that Quindry only examined one of the two photos that are in
evidence. SR 10, 13. However, the existing record does not indicate whether Quindry
examined one photo or two. Certainly, if Quindry were to testify at a hearing, the basis
for his opinion could be explored and set forth for the trial court. Once more, Gamez
makes assertions on appeal that demonstrate the trial court record is under-developed,
and highlighting the necessity for additional hearing as requested in Walsh’s motion.

By offering a competing version of facts and vehemently arguing against the
evidence that Walsh’s car window was up, Gamez impliedly concedes such evidence is

material. Gamez does not dispute that if the evidence showed Walsh’s window was up,



then Walsh could not have made the lone threatening statement which forms the entire
basis for the protection order.

Under the third prong of the test, Walsh must show the evidence would probably
produce a different result. The Court granted a protection order based on the finding that
Walsh made the threatening statement through an open car window. Evidence that the
window was closed calls this finding into serious question. Had the Court conducted
additional hearing and received Quindry’s testimony, the Court’s decision would
probably be different.

This conclusion is supported by the fact that Gamez’s testimony was completely
uncorroborated. No other witness claimed to hear Walsh yelling at Gamez.

On appeal, Gamez spends considerable time attacking Walsh’s credibility. PB 3-
4,9, 15-16. However, Walsh’s credibility is not at issue in this appeal. The trial court
made no findings as to Walsh’s credibility. It is Gamez who testified that the statement
was made through an open car window. It is Gamez who testified that he quickly took
the pictures of Walsh’s car. It is Gamez who submitted those photographs into evidence.
It is Gamez who had the burden of proof at the trial court level. It is Gamez’s credibility
that is called into question by the newly discovered evidence.

Accordingly, in evaluating the likely impact of this evidence, the Court must be
cognizant of Gamez’s incentive to falsify the threatening statement. Gamez had been
denied a protection order on two prior attempts, based on the same overall factual
situation. At the last denial, the trial court noted that Walsh had not threatened Gamez.

Unsurprisingly, Gamez added an uncorroborated “credible threat” statement to his next



protection order application. Significant questions exist regarding Gamez’s allegation,
and Quindry’s direct evidence to the contrary undermines confidence in the Court’s
decision.

Finally, Walsh must show that no lack of diligence caused him to fail to discover
the evidence earlier. Gamez does not contest Walsh’s evidence that he had attempted to
find an expert, but his investigator did not respond in a timely manner. SR 86, 119.
Walsh made efforts to obtain the evidence, but was unable to do so in the short timeframe
(only 60 days) between the petition and the hearing.

The newly discovered expert evidence is material, and would have been helpful to
the trial court. As the evidence directly contradicts the uncorroborated claim of a
threatening statement, the evidence would probably produce a different result. The trial
court offered no logical reason to deny the motion for new trial, and thus the court abused
its discretion in refusing to hear the evidence.

II.  'WHETHER THE TRIAL COURT ERRED IN GRANTING THE

PETITION FOR PROTECTION ORDER?

The Court granted a protection order on the basis of the threatening statement.
Pursuant to SDCL §22-19A-1(2), the Court found that Walsh made a “credible threat” to
Gamez with the intent to place him “in reasonable fear of death or great bodily injury.”
SR 234.

On appeal, Gamez argues that the alleged threatening statement was “on par” for
Walsh. PB 16. However, despite the history of litigation between the parties, no prior

threatening statements had been made, nor even alleged. Gamez claims Walsh used



“mean and threatening” language in his written federal court documents. PB 16. Yet, in
dismissing the federal case, the Federal Judge did not make any finding that Walsh had
threatened Gamez whatsoever. SR 388-425, The federal court found that Walsh’s claims
were meritless and baseless, but did not find them to be threatening,.

In support of his claim of a “credible threat™, Gamez refers to statements Walsh
made in the federal lawsuit referencing Waco and Ruby.Ridge, and dead bodies in his
driveway. PB 4, 6. Gamez misconstrues those statements entirely. The incidents at
Waco and Ruby Ridge are widely known as examples of law enforcement utilizing
excessive force. In his federal case, Walsh alleges he was the target of law enforcement.
By referencing Waco and Ruby Ridge, Walsh was expressing fear for his own safety.

The characterization of Walsh as threatening is false, and not supported by
anything in the record. Gamez seeks to perpetuate that characterization simply to gain a
litigation advantage. The bottom line is, Walsh files lawsuits that the courts have
dismissed as frivolous and meritless, but Walsh does not make threats. He never has. He
airs his grievances through the court process.

South Dakota law defines a "credible threat" as "a threat made with the intent and
the apparent ability to carry out the threat.” SDCL §22-19A-6. On appeal, Walsh submits
that the trial court’s finding of a credible threat was clearly erroneous because the trial
court made no findings that Walsh had the apparent ability to carry out the threat.

In support of his contention, Walsh cited Thompson v. Runner, 2018 SD 57,9 17,
916 N.W.2d 127, 131, (referred to by Gamez as Thompson v Bear Runner) as an example

of a court’s failure to clearly identify how the evidence met the statutory elements for a



protection order under SDCL §22-19A-1. Gamez misconstrues Walsh’s citation of
Thompson. PB 17. Walsh did not suggest the trial court was required to find repeated
conduct; a course of conduct constituting harassment is only required under SDCL §22-
19A-1(1). Here, the trial court instead applied §22-19A-1(2), and found a credible threat
existed. Regardless, the trial court did not enter any findings regarding Walsh’s intent
and apparent ability to carry out the threat, but instead merely parroted the statutory
language. Thompson disapproved of this practice. Id. at 17.

Gamez contends the evidence showed Walsh had means to carry out the threat,
because he was in a vehicle and Gamez was a pedestrian. PB 18. However, the trial
court made no such finding. No evidence suggested Walsh was armed with a weapon, or
possessed any other means to carry out the threat. The trial court did not make any
finding that Walsh possessed weapons, either in his vehicle or his home. The trial court
did not make any finding that Walsh had the apparent ability to carry out the alleged
threat.

It is uncontroverted that law enforcement did not bother to even investigate the
matter. Although Gamez contacted police, they did not attempt to speak with Walsh.

Gamez cited no other incidents of verbal threat or physical aggression, past or
present, that would lend credence to the alleged threatening statement. Absent any
evidence that Walsh had the intent and apparent ability to carry out the threat, Gamez
could not reasonably be in fear of death or great bodily injury. SDCL §22-19A-1(2).
The trial court erred in finding the statement was a credible threat, and in granting a

protection order on that basis.



(Gamez suggests a remand to the trial court for the limited purpose of
supplementing its findings. PB 17-18, n.7. Under the circumstances, a remand for both

an additional evidentiary hearing and supplemental findings appears warranted.

CONCLUSION
For the aforementioned reasons, authorities cited, and upon the settled record,
Walsh respectfully submits that the decision to grant a protection order must be reversed,
and the case should either be dismissed, or be remanded for new trial.

Respectfully submitted this 17* day of February, 2026.

Kenneth M. Tschetter

Tschetter & Adams Law Office, P.C.
5919 S. Remington Place, Suite 100
Sioux Falls, SD 57108

Telephone: (605) 367-1013

Attorney for Appellant Walsh



CERTIFICATE OF SERVICE

I, Kenneth M. Tschetter, hereby certify that I am a duly licensed and practicing attorney at
law, having been so licensed by the Supreme Court of the State of South Dakota, and that I served
the within and foregoing Appellant’s Reply Brief upon the Appellee by serving electronically via
Odyssey File and Serve upon Kristi Jones, Attorney for Appellee, on February 17, 2026, and that I
mailed the original Appellant’s Reply Brief and one (1) copy to the Clerk of the Supreme Court on

February 17, 2026.

Dated this 17" day of February, 2026.

Kenneth M. Tschetter

Tschetter & Adams Law Office, P.C.
5919 S. Remington Place, Suite 100
Sioux Falls, SD 57108

Telephone: (605) 367-1013

Attorney for Appellant Walsh
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CERTIFICATE OF COMPLIANCE

Pursuant to SDCL §15-26A-66, Kenneth M. Tschetter, the attorney for Appellant, hereby
certifies that Appellant’s Reply Brief, submitted to this Court is in compliance with the statutory
requirements of SDCL §15-26A-66, as follows: the format used in this brief is “Times New
Roman,” the font size is 12, the number of pages of the brief is 9, the word count for the relevant
portions of the brief is 2,206 and the character count without spaces is 11,164 and 13,465 with

spaces.

Dated this 17" day of February, 2026,

Kénneth M. T'schetter

Tschetter & Adams Law Office, P.C.
5919 S. Remington Place, Suite 100
Sioux Falls, SD 57108

Telephone: (605) 367-1013

Attorney for Appellant Walsh
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