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JURISDICTIONAL STATEMENT 

 

 Appellants, Gayle Evridge and Linda Evridge, appeal from the circuit 

court’s evidentiary rulings during trial, from the circuit court’s refusal of their 

proposed jury instruction, from the jury’s verdict, and from circuit court’s denial 

of their Motion for New Trial.  Judgment on the jury’s verdict was entered on 

August 22, 2018, and Notice of Entry of Judgment was filed that same day.  The 

circuit court did not issue a ruling on the Motion for New Trial, and the Motion for 

New Trial was deemed denied pursuant to SDCL § 15-6-59(b).  Evridges timely 

filed their Notice of Appeal on September 20, 2018. 

LEGAL ISSUES 

 

I. Whether the circuit court erred in admitting evidence regarding the 

Supplemental Lease and in excluding evidence of the Intensified 

Grazing Program. 

 

Bad Wound v. Lakota Cmty. Homes, Inc., 1999 S.D. 165, 603 N.W.2d 723 

St. John v. Peterson, 2011 S.D. 58, 804 N.W.2d 71 

Ferebee v. Hobart, 2009 S.D. 102, 776 N.W.2d 58 

In re Pooled Advocate Tr., 2012 S.D. 24, 813 N.W.2d 130 

 

II. Whether the circuit court erred in refusing Evridges’ proposed jury 

instruction incorporating the previous Declaratory Orders. 

   

Jacquot v. Rozum, 2010 S.D. 84, 790 N.W.2d 498 

Black v. Gardner, 320 N.W.2d 153, 158 (S.D. 1982) 

In re Pooled Advocate Tr., 2012 S.D. 24, 813 N.W.2d 130 

In re Estate of Siebrasse, 2006 S.D. 83, 722 N.W.2d 86 

 

III. Whether the jury’s verdict for Knecht is supported by the evidence. 

 

 Table Steaks v. First Premier Bank, N.A., 2002 S.D. 105, 650 N.W.2d 829 

In re Pooled Advocate Tr., 2012 S.D. 24, 813 N.W.2d 130 

 

 



v 

 

IV. Whether the jury’s determination that Evridges’ ranch suffered no 

damages is supported by the evidence.  

 

Table Steaks v. First Premier Bank, N.A., 2002 S.D. 105, 650 N.W.2d 829 

Berry v. Risdall, 1998 S.D. 18, ¶ 11, 576 N.W.2d 1 
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STATEMENT OF THE CASE 

Plaintiff/Appellee, Michael Knecht (“Knecht”), brought this action, 

asserting a breach of contract claim against Defendants/Appellants, Gayle Evridge 

and Linda Evridge (collectively “Evridges”), who counterclaimed for breach of 

contract.  The circuit court bifurcated the trial, with the legal issues being tried to 

the court, and the damages being tried to the jury.  The court trial was conducted 

on August 24, August 31, and September 23, 2015.  The court entered Findings of 

Fact, Conclusions of Law and Declaratory Orders on January 11, 2016.  The only 

issues remaining for the jury’s determination were damages for breach of contract 

asserted by Knecht against Evridges and asserted by Evridges against Knecht.   

Prior to and throughout the trial, Evridges objected to inquiry and argument 

that was contrary to, in derogation of, or in regard to matters resolved by the 

Conclusions of Law and Declaratory Orders.  Prior to submission to the jury, 

Evridges submitted a proposed jury instruction that incorporated the circuit court’s 

relevant Conclusions of Law as stated in the Declaratory Orders, which the circuit 

court rejected.   

 Ultimately, the jury awarded Knecht damages totaling $103,730.62, and 

awarded Evridges damages for their fencing in the amount of $20,000, and the 

undisputed unpaid rent payments in the amount of $43,824.25.  Evridges moved 

for a new trial on several grounds, which the circuit court denied.   

 Evridges now appeal from the circuit court’s refusal to instruct the jury on 

the trial court’s previous Conclusions of Law and Declaratory Orders, from the 
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circuit court’s evidentiary rulings, from the court’s refusal of their proposed jury 

instruction, from the jury’s verdict, and from the circuit court’s denial of their 

Motion for New Trial.  Knecht also filed Notice of Appeal, raising several issues, 

and the two appeals have now been consolidated. 

STATEMENT OF THE FACTS 

The following facts are taken in large part from the circuit court’s Findings 

of Facts issued after the court trial.  While some of the facts may be disputed by 

the parties, there has been no appeal from the court trial or from the circuit court’s 

Findings of Fact, Conclusions of Law and Declaratory Orders.   

Knecht and Evridges are Perkins County residents.  CR 2209.  Evridges 

own 3,070 acres of property used for ranching and farming (the “Ranch”) along 

twelve miles of the North Grand River.  CR 2209.  The Ranch is adjacent to the 

Grand River National Grassland, and a portion of the Ranch has grazing rights 

with the Grand River Cooperative Grazing Association (“Grazing Association”), a 

non-governmental entity tasked with controlling grazing of governmentowned 

property within the national grassland.  CR  2209-2210.   

In 2012, Knecht ran an advertisement in a local paper seeking to lease 

ranchland for his herd of cattle.  CR 2210.  Knecht needed to lease land especially 

for summer and fall grazing, but preferably year-round.  CR 2201.  Linda Evridge 

called Knecht and said that she and her husband Gayle wanted to retire and rent 

the Ranch through a long-term lease.  CR 2210.  Knecht told Evridges that is what 

he had been looking for – a long-term lease to increase his cattle numbers over 
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several years.  CR 2210.  Evridges informed Knecht that the Ranch was tied to the 

Grazing Association on the National Grasslands where they had over 200 summer 

grazing units currently, in addition to the cattle that could be kept year round on 

the Ranch.  CR 2210.   

After phone calls between the parties, a viewing of the Ranch, and 

discussion of terms, the parties agreed to a lease.  CR 2210.  Gayle Evridge 

explained to Knecht that the rent would be based on AUMs (Animal Unit Month) 

and that the total yearly lease would be $157,000.00.  CR 2201.  Evridges 

requested the yearly payment up-front each year, but Knecht, based on the advice 

of his banker, wanted the yearly lease amount payable in two yearly payments.  

CR 2210.   

Evridges were under the impression that the only way they could lease the 

Ranch was by having two leases.  CR 2211.  Accordingly, their attorney, Tim 

Parmley, prepared two written leases, which were presented to Knecht on 

December 3, 2013.  CR 2211.  One lease, the “Agricultural Lease,” had a per acre 

price of $28.55 for 3,070 acres for the Ranch.  CR 2211.  The second lease, the 

“Supplemental Lease” contained the same real property description, but a set 

yearly rental to graze 200 head cow/calf pairs and 6 bulls.  CR 2211.   

Pursuant to the Grazing Association Rules, all leases had to be filed with 

the association by March 1, 2014.  CR 2211.  Gayle Evridge filed the Agricultural 

Lease with the Grazing Association to transfer the grazing permit to Knecht for 
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the three-year lease term.  CR 2211.  The Grazing Association transferred the 

permit to Knecht.  CR 2211.   

Knecht initially made the payments as required under the leases.  CR 2211.  

In early 2014, Knecht moved his cattle onto the Evridge Ranch.  CR 2211.  Knecht 

used the Evridge Ranch and the Grazing Association permit to graze his cattle.  

CR 2212. 

When Knecht took possession of the Ranch in 2014, Evridges had some 

horses and bulls on the property.  CR 2212.  Knecht did not object to the Evridges 

keeping the horses and bulls until the lawsuit was filed. CR 2212.  Although not in 

the Agricultural Lease, Knecht agreed to allow Evridges to keep some horses and 

bulls in pastures around their home.  CR 2212.   

The Supplemental Lease provided, among other things, for shared-use of 

Section 36.  CR 2216.  Pursuant to the lease, Evridges retained the use of Section 

36 for feeding heifers from the first part of October through the first part of 

December.  CR 2012.  In October of 2014, Gayle Evridge asked Knecht if he 

could move his 400 head of feeding heifers to another pasture on the Ranch.  CR 

2012.  Knecht would not agree.  CR 2012.  Gayle Evridge told Knecht, “Maybe 

this is not the best lease for you.”  CR 2012.  Evridges cut some fences and moved 

their heifers to other pastures on the Ranch without Knecht’s permission.  CR 

2012.  

Evridges had engaged in an intensive grazing management plan for several 

years prior to leasing to Knecht.  CR 2212.  The intensive grazing plan required 
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the Ranch to be divided into multiple pastures and the rotation of livestock on a 

regular basis.  CR 2012.  Evridges claim their intensive grazing management plan 

was incorporated into the contracts.  CR 2012.  There is no mention of the 

intensive grazing plan in the contracts.  CR 2012.  There is, however, a provision 

in the Agricultural Lease which provides Evridges have the ability to direct 

movement of cattle on the Ranch.  CR 2012-2013.   

Preceding the leases to Knecht, an April 2013 prairie fire damaged fences 

on the Ranch, and later that year, a winter storm further caused damages to the 

fencing.  CR 2213.  The fences were not in a condition to operate the intensive 

grazing plan without Knecht completing fencing, and the leases required Knecht to 

maintain the fences.  CR 2213.   

In 2015, Knecht tendered payment for the leases, but Evridges refused that 

payment based on rescission.  CR 2213.  The payment was deposited with the 

Perkins County Clerk of Courts.  CR 2213.  Knecht again made use of the Evridge 

Ranch and the Association Grazing permit in 2015.  CR 2213.   

In August of 2015, the Grazing Association became aware of the 

Supplemental Lease.  CR 2213.  The Grazing Association advised that the failure 

to notify the Association of the Supplemental Lease was a violation, and the 

grazing permit was suspended for 2016.  CR 2213.  This lawsuit ensued. 

In his Amended Complaint, Knecht alleged breach of the Lease, alleging 

Evridges breached his right to quiet enjoyment of the property and the covenant of 

good faith and fair dealing.  CR 1134.  Knecht alleged he was damaged by way of 
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loss of grazing, loss of hay crop, loss of calves, loss of grain crop and loss of use 

of the leased property.  CR 1134.  Knecht requested a declaratory judgment 

regarding his rights under the Lease.  CR 1135-1136.  Knecht also alleged 

negligent misrepresentation, deceit, and fraud, based on his claim that Evridges 

made certain representations to him in order to entice him to lease their property.  

CR 1136-1142.   

For their Counterclaim, Evridges alleged Knecht failed to pay all rent due 

and failed to utilized good husbandry or range management practices, resulting in 

overgrazing of and uncontrolled weeds on the Ranch.  CR 3076.  In addition, 

Evridges alleged Knecht failed to repair or maintain damaged fencing on their 

property.  CR 3076.  As a result, Evridges brought causes of action for breach of 

contract, breach of contract and waste, breach of implied obligation, negligence, 

holdover tenancy, trespass, and intentional damage.  CR 3076-3078.  

A court trial was held on August 24, August 31, and September 23, 2015, 

Judge Randall L. Macy presiding.  CR 1203, 1512, 1825.  Following the court 

trial, the circuit court entered Findings of Fact, Conclusions of Law, and 

Declaratory Orders.  CR 2209-2217.  The circuit court found that the parties 

entered into two valid contracts, with the Agricultural Lease being binding and the 

Supplemental Lease being voidable.  CR 2214-2215.  The circuit court based its 

holding on the following conclusions:  

• The consideration for the Agricultural Lease was annual rent of 

$87,648.50 to the Evridges in exchange for the right to graze cattle and 

farm the 3,070 acres comprising the Ranch.   
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• The Agricultural Lease has all the essential elements of a valid 

contract.  

 

• The Agricultural Lease of 3,070 acres of the Ranch is a valid 

contract and is legally binding on the parties as of December 3, 2013 for a 

term of three years.   

 

• The consideration for the Supplemental Agricultural Lease was 

annual rent of $69,351.50 in exchange for the right to graze an additional 

200 cows and calves and six bulls directly tied to the Grand River Grazing 

Association permit.   

 

• The Supplemental Lease allows for grazing on the Grand River 

Grazing Association land.  It states: “In the event the permit is not 

transferred, LESSEE may terminate or renegotiate this lease.” The power to 

terminate in the event the permit does not transfer is not available in the 

Agricultural Lease.  

 

• The Supplemental Agricultural Lease has all the essential elements 

of a valid contract and is legally binding.  However, Knecht may, pursuant 

to the written terms of the Supplemental Lease, choose to terminate this 

lease because the grazing rights from the Grazing Association did not 

transfer to Knecht for 2016.  Therefore, the Supplemental Lease is a 

voidable contract.   

 

• The Court also concludes that Knecht knew the Supplemental Lease 

involved the Grazing Association permit.   

 

• Knecht made use of the permit and cannot seek recovery for money 

paid to Evridge in 2014 or 2015.   

 

• Knecht received the benefits of the Supplemental Lease in 2014 and 

20l5.   

 

• In 2016 the permit will not be issued: Knecht’s remedy is included in 

the Supplemental Lease. He may terminate the lease.  

 

• Knecht cannot seek recovery of the amounts he paid on the 

Supplemental Lease in 2014 or 2015. 

 

CR 2214-2215 (emphasis added).  
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In addition, resolving ambiguities in the leases against the Evridges, the 

circuit court held: 

• There are no terms referring to the implementation of a Grazing 

Plan. The provision allowing Evridges to direct the movement of cattle is 

vague and ambiguous.   

 

• Therefore, the implementation of a Grazing Plan is resolved against 

the Evridges.   

 

• Knecht was not obligated to implement a Grazing Plan on the 

Ranch. 

 

CR 2216.  Accordingly, the circuit court entered the following Declaratory Orders: 

• The Agricultural Lease is a valid and binding contract.   

 

• The Supplemental Lease is a valid and voidable contract.  Knecht 

may terminate this lease. 

 

• Knecht was not obligated to implement a Grazing Plan on the 

Ranch.  

 

• Evridges are entitled to shared-use of Section 36 from the beginning 

of October to the beginning of December. 

 

• Evridges may keep the small number of horses and bulls on the 

Ranch that were on the Ranch when Knecht took possession. 

 

• There has been a failure to prove an anticipatory breach in either the 

Agricultural Lease or the Supplemental Lease. 

 

• There has been a failure to prove a rescission of either the 

Agricultural Lease the Supplemental Lease.  

 

• Knecht may not recover money for the failure of the Grazing 

Association to transfer the permit for 2016.  Knecht’s remedy is contained 

in the contract and he may terminate the Supplemental Lease. 
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CR 2216-2217 (emphasis added).  There has been no appeal from the court trial or 

from the Findings of Fact, Conclusions of Law, and Declaratory Orders. 

The jury trial on the issue of damages was held on December 13 through 

December 15, 2017, with a different circuit judge, Judge Eric J. Strawn, presiding.  

CR 3431-4233.  Evridges proposed a jury instruction that incorporated Judge 

Macy’s previous Declaratory Orders.  CR 3146.  The proposed jury instruction 

would have instructed the jury: 

Previously, the Court entered Orders with which the parties are 

bound and the jury is to follow: 

 

1. The Agricultural Lease is a valid and binding contract.  

2.  The Supplemental Lease is a valid and voidable contract. Knecht 

may terminate this lease. 

3.  Knecht was not obligated to implement a grazing plan on the 

ranch. 

4.  Evridges are entitled to shared use of Section 36 from the first 

part of October to the first part of December. 

5.  Evridges may keep the small number of horses and bulls on the 

ranch that were on the ranch when Knecht took possession. 

6.  Knecht may not recover money for the failure of the Grand River 

Cooperative Grazing Association to transfer the permit for 2016.  

Knecht’s remedy is contained in the contract and he may terminate 

the Supplemental Lease.  Knecht exercised his remedy and 

terminated the Supplemental Lease for 2016.   

 

CR 3145.  The parties and the circuit court discussed the proposed instruction.  CR 

3967-3972.  The circuit court refused this instruction, stating:  “But the Court has 

looked at Number 6, which talks specifically about, ‘Knecht may not recover 

money for the failure of the Grand River Cooperative Grazing Association to 

transfer the permit for 2016.  Knecht’s remedy is contained in the contract and he 

may terminate the supplemental lease.’  The Court finds that Number 6 may in of 
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itself be confusing and will frustrate the jury’s fact-finding task, and as a result, 

I’m going to deny the jury instruction from being entered.”  CR 4149.   

 The jury ultimately awarded Knecht damages totaling $103,730.62 for 

years 2014 and 2015, and awarded Evridges damages totaling $63,824.25 for rent 

and fencing.  CR 3149-3150; 4236-4237.  Both Evridges and Knecht appeal from 

the jury verdict.  CR 4352, 4360.   

ARGUMENT AND AUTHORITIES 

A.  Certain of the Trial Court’s Evidentiary Rulings 

Were Erroneous and an Abuse of Discretion 

 

“The standard of review of ‘a trial court’s evidentiary ruling is that of abuse 

of discretion.’”  Bad Wound v. Lakota Cmty. Homes, Inc., 1999 S.D. 165, ¶ 6, 603 

N.W.2d 723, 724-25 (other citations omitted).  “‘The trial court’s evidentiary 

rulings are presumed correct and will not be overturned absent a clear abuse of 

discretion.’”  St. John v. Peterson, 2011 S.D. 58, ¶ 10, 804 N.W.2d 71, 74 (other 

citations omitted).  See also Ferebee v. Hobart, 2009 S.D. 102, ¶ 12, 776 N.W.2d 

58, 62 (“this Court reviews a decision to admit or deny evidence under the abuse 

of discretion standard. . . . This applies as well to rulings on motions in limine.”) 

(other citations omitted).  “‘When a [circuit] court misapplies a rule of evidence, 

as opposed to merely allowing or refusing questionable evidence, it abuses its 

discretion.’”  Kurtz v. Squires, 2008 S.D. 101, ¶ 3, 757 N.W.2d 407, 409 (other 

citations omitted).  “‘The term ‘abuse of discretion’ defies an easy description.  It 

is a fundamental error of judgment, a choice outside the range of permissible 
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choices, a decision, which, on full consideration, is arbitrary or unreasonable.’”  

Id. (citation omitted)  

1.  Evidence and Findings of Fact and Conclusions 

of Law Regarding the Supplemental Lease 

Judge Macy found:  “The Ranch is adjacent to the Grand River National 

Grassland.  A portion of the Ranch has grazing rights with the Grand River 

Cooperative Grazing Association (“Grazing Association”), a non-governmental 

entity tasked with controlling grazing of government owned property within the 

national grassland.”  CR 2209-2210.  In regard to the Grazing Association, Judge 

Macy also determined: 

The Evridges said the Ranch was tied to the Grazing Association on 

the National Grasslands where they had over 200 summer grazing 

units currently, in addition to the cattle that could be kept year round 

on the Ranch. 

 

The Evridges have been members of the Grand River Grazing 

Association since 1991.  Evridges have held a grazing permit for 

over 40 years.  Gayle Evridge knew the rules of the Grazing 

Association for obtaining and transferring the grazing permit. 

 

CR 2210.  Additionally, Judge Macy concluded:  “In 2014, Knecht used the 

Evridge Ranch and the Grazing Association permit to graze his cattle” and that 

“[i]n 2015, Knecht again made use of the Evridge Ranch and the Association 

Grazing permit.  In August of 2015, the Grazing Association became aware of the 

Supplemental Lease.  The Grazing Association advised that the failure to notify 

the Association of the Supplemental Lease was a violation and the grazing permit 

was suspended for 2016.”  CR 2212-2213.   
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Based on those findings of fact, Judge Macy held that the Supplemental 

Lease allowed for grazing on the Grand River land, and specifically provided:  “In 

the event the permit is not transferred, LESSEE may terminate or renegotiate this 

lease.”  CR 2214.  Judge Macy’s legal conclusion was that the Supplemental 

Lease was, therefore, voidable.  Judge Macy went on to conclude: 

Knecht knew the Supplemental Lease involved the Grazing 

Association permit.  Knecht made use of the permit and cannot seek 

recovery for money paid to Evridge in 2014 or 2015. . . . In 2016 the 

permit will not be issued.  Knecht’s remedy is included in the 

Supplemental Lease.  He may terminate the lease.  Knecht cannot 

seek recovery of the amounts he paid on the Supplemental lease in 

2014 or 2015.   

 

CR 2215.  Judge Macy then entered several Declaratory Orders: 

(3) Evridges are entitled to shared-use of Section 36 from the 

beginning of October to the beginning od December. 

 

(4) Evridges may keep the small number of horses and bulls on the 

Ranch that were on the Ranch when Knecht took possession. 

 

. . .  

 

(8) Knecht may not recover money for the failure of the Grazing 

Association to transfer the permit for 2016.  Knecht’s remedy is 

contained in the contract and he may terminate the Supplemental 

Lease.  

 

CR 2217.   

 

Judge Macy’s findings, conclusions, and Declaratory Orders were the law 

of the case, and could not be re-litigated during the damages portion of the trial.  

See In re Pooled Advocate Tr., 2012 S.D. 24, ¶ 23, 813 N.W.2d 130, 139 

(applying the “law of the case” doctrine to a declaratory judgment order and 
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explaining “the ‘law of the case’ doctrine . . . stands for the general rule that ‘a 

question of law decided by” a court “becomes the law of the case, in all its 

subsequent stages[.]” “‘The ‘law of the case’ doctrine is intended to afford a 

measure of finality to litigated issues.’”) (citing In re Estate of Siebrasse, 2006 

S.D. 83, ¶ 16, 722 N.W.2d 86, 90).  Consequently, Evridges objected to all 

evidence regarding the Grand River grazing permit on the ground it was irrelevant 

because that issue had been decided, was the law of the case, and could not be re-

litigated.   

Nevertheless, during the jury trial, the circuit court allowed Knecht to argue 

and submit evidence and testimony on issues undeniably decided by Judge Macy’s 

Declaratory Orders.  For example, just prior to trial commencing, in response to 

Evridges’ objection and in an attempt to relitigate Judge Macy’s Declaratory 

Orders, counsel for Knecht argued: 

My client’s testimony will be that he doesn’t believe he overgrazed 

the property, but he did have more cattle on it, and the reason he had 

more cattle on it is because he didn’t have Grand River permits. I 

mean, those permits allowed 230 cattle to be grazed for five and a 

half months, and he had to figure out where those cattle were going 

to be during the time frame that the prior two years they had been 

out on Grand River, and so some of those cattle stayed on his place 

at home and some of those cattle were on the Evridge place. And 

that’s a direct result of Grand River pulling the permit, which is a 

direct result of the second lease. 

 

* * *  

 

So if we’re going to dismiss the counterclaim, my client doesn’t 

need to get into that, but if we’re going to talk about the 

counterclaim and the alleged overgrazing, my client needs to explain 

why he had more cattle on that property in 2016. And that goes 
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directly to the heart of Grand River, and why Grand River pulled the 

permits. It has to come in. It’s all so interwoven with this we can’t 

not talk about it. 

 

CR 3435-3436.  Then, during opening statement, counsel for Knecht stated: 

And so as you walk through how this relationship developed, Mr. 

Knecht got his cattle out there in the spring of 2014. Not long after 

that, he got a bill from Grand River Grazing Association. He thought 

he had paid the Evridges in his lease agreement because you'll see 

documents that identify exactly how they arrived at the price for 

those Grand River Grazing permits, and yet he got a bill from the 

Grand River Grazing Association for the same thing. Little did he 

know, those permits came with the first lease and had nothing to do 

with the second secret lease that really was only entered into because 

Grand River Grazing Association wouldn’t allow the price that 

Evridges wanted for their property. It was against their rules of 

management. 

 

So Mike gets a bill from Grand River Grazing Association, he starts 

to ask questions. Finds out that the reason the second lease was a 

secret was because Grand River Grazing never would have allowed 

it. 

 

CR 3451.  Counsel for Evridges objected again and requested a standing objection 

to evidence on those issues, which the court overruled.  CR 3452, 3471-3472.  

And throughout the trial, counsel for Evridges objected to various witnesses whose 

testimony related to those issues.  See e.g. CR 3512, 3513-3514, 3526, 3539, 3532, 

3533, 3535.   

 The circuit court also allowed Knecht’s testimony about whether the lease 

arrangement between him and Evridges violated Grand River Grazing 

Association’s rules of management:  “Q.  Mike, at some point did you become 

aware of whether or not the lease arrangement you had with Evridges violated 

Grand River’s rules of management?  A. Yeah.”  CR 3513.  Counsel for Evridges 
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objected on the basis of relevance.  See id.  In addressing this issue, counsel for 

Evridges argued: 

How could it remotely be possibly relevant?  Your Honor, we had a 

declaratory judgment action. The Court concluded that Mr. Knecht 

owed on the Ag lease and the supplemental lease for 2014 and 2015 

and concluded that he had the right to terminate the supplemental 

lease in 2016 if the Grand River Grazing permits were not reissued 

to him that year. They were not reissued to him. He terminated that 

lease. 

  

So he didn’t have -- he wasn’t obligated to pay into the supplemental 

lease. He just had the agricultural lease. So the fact that this 

suggestion of what the rules and regulations of the Grand River 

Grazing Association is, we’re not litigating that. They’re not a party 

to this. There’s going to be suggestions that violated their rules, 

there's going to be suggestions that it was illegal, there's going to be 

suggestions of all kinds of things. It doesn't make any difference. It 

has nothing to do with this lease. 

 

CR 3514.  Counsel for Evridges continued:   

It's all so simple. The Ag lease was in effect three years, the 

supplemental lease was in effect two years. Because he could not put 

his livestock on the Grand River in ‘16, he had the right to terminate 

this $69,000 obligation. He chose to terminate. That was his remedy. 

It’s done. So now he has an Ag lease in 2016 and he's to comply 

with it. He doesn’t have a permit – 

 

CR 3516-3517.  The circuit court overruled the objections, stating:  

The objection has been made. It is overruled. I will allow Mr. 

Galbraith to continue on this path. I’m really kind of fixing this on 

the idea that in some way it is really supporting the idea of the 

defense for the overgrazing, but also for your breach, so I'll allow 

you to proceed. Mr. Brady, your objections will be noted and 

ongoing. 

 

CR 3518-3519.   
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 Contrary to the Declaratory Orders and despite repeated objections to the 

admissibility and relevance, Knecht was further allowed to introduce evidence and 

call witnesses regarding these issues.  For instance, over objection by Evridges, 

Knecht called Todd Campbell, the executive director of the Grand River Grazing 

Association, and Dan Anderson, the president of the Grand River Grazing 

Association, and elicited testimony from them regarding whether the 

Supplemental Lease violated the Grazing Association rules of management, and 

why the Grand River Grazing Association was not renewing the grazing permit for 

2016.  CR 3655, 3696-3703, 4042, 4066-4068.   

But all of these issues had been previously litigated, considered, and 

decided by Judge Macy.  CR 2209-2217.  The law of the case doctrine barred 

Knecht’s attempt to relitigate these issues.  See In re Pooled Advocate Tr., 2012 

S.D. 24, ¶¶ 23-26, 813 N.W.2d at 139.   

Moreover, none of this testimony or evidence was related to one issue 

before the jury – what damages, if any, resulted to Knecht from Evridges’ alleged 

breach of the Agricultural Lease?  This evidence did not support Knecht’s claim 

for loss of grazing, hay, calves, grain crop, or loss of leased property from the 

alleged breach of the Agricultural Lease.  Whether there could be a second lease 

or why the grazing permit for 2016 was canceled had absolutely no relevance to 

any issue. 

Rather, the sole purpose of such evidence and testimony and the undeniable 

end result was to prejudice Evridges.  The whole exercise was an attempt to 
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challenge the Evridges’ credibility, honesty and integrity, all of which had 

absolutely nothing to do with a breach of Agricultural Lease by Evridges, and 

everything to do with an effort to inflame the jury and impassion them adversely 

to Evridges on issues that had already been determined by the circuit court.  

Again, the issue of the validity of the leases, and more importantly, Knecht’s 

remedy under the Supplemental Lease, had already been determined by the circuit 

court.   

Allowing such evidence on an issue not even before the jury was confusing, 

at best, and resulted in an unfair trial to Evridges, not only as to the damages 

awarded to Knecht but the refusal to award damages to Evridges for overgrazing.  

Indeed, Knecht used this evidence to claim he could use and overgraze the Ranch 

for his cattle because he did not have use of the grazing permit.  But Judge Macy 

made clear that Knecht’s remedy for not having use of the grazing permit was to 

terminate the Supplement Lease, not to overgraze the Ranch.  Knecht exercised his 

remedy and terminated the Supplement Lease.  Consequently, he was left with the 

Agriculture Lease, a valid and binding contract.  This lease specifically provided 

“LESSEE agrees to use the property for agricultural purposes only and shall not 

overgraze[.]”  CR 2788 (emphasis added).   

 In short, evidence and testimony about the execution of the lease 

documents or the reason the permit was not issued in 2016 was simply not relevant 

to any breach of contract claim.  Moreover, these issues were decided by Judge 

Macy, whose rulings were the law the case.  Knecht was precluded from 
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relitigating the issues before the jury.  See In re Pooled Advocate Tr., 2012 S.D. 

24, ¶¶ 24-26, 813 N.W.2d at 139.  The admission of any such evidence was 

erroneous and prejudicial to Evridges.  The jury verdict should be reversed on this 

basis.   

2.  The Trial Court Erred in Refusing Evridges’ 

Proffered Evidence Regarding the Intensified Grazing Program 

 

After the court trial, Judge Macy entered just one finding of fact relating to 

the intensified grazing program: 

Evridges had engaged in an intensive grazing management plan for 

several years prior to leasing to Knecht.  The intensive grazing plan 

required the Ranch to be divided into multiple pastures and the 

rotation of livestock on a regular basis.  Evridges claim their 

intensive grazing plan was incorporated into the contracts.  There is 

no mention of the intensive grazing plan in the contract.  There is a 

provision in the Agricultural Lease which provides Evridges have 

the ability to direct movement of cattle on the Ranch. 

 

CR 2212.  Judge Macy entered no conclusions of law regarding the intensified 

grazing program.  CR 2213-2216.   

At the jury trial, Evridges sought to introduce testimony from Mr. 

Baumberger, who would offer his opinions regarding Knecht’s overgrazing, which 

would, in part, include testimony regarding the “intensified grazing program.”  CR 

3852.  Knecht objected to Baumberger’s testimony, and the circuit court took up 

the issue outside the presence of the jury.  Id. at 3852-3854.  Counsel for Evridges 

then made an offer of proof regarding Baumberger’s proposed testimony: 

MR. BRADY: So if a person were to represent the capacity of that, 

it’s -- of the Turkey Track, its capacity would be different if you ran 

it under an intensified grazing system versus just doing it however? 
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MR. BAUMBERGER: Correct. You’d have more flexibility. 

 

MR. BRADY: Okay. So if a person would run 450 head out there on 

this ranch under an intensified grazing program, would you expect to 

be able to run the same number of head if you did not follow the 

grazing program? 

 

MR. BAUMBERGER: No. 

 

MR. BRADY: And so if you ran the same number of head out there 

without following the grazing program, does that risk overgrazing? 

 

MR. BAUMBERGER: Yes. 

 

CR 3857.  The circuit court still sustained Knecht’s objection to Baumberger’s 

testimony.  Id. at 3858.  Later, Gayle Evridge was also precluded from testifying 

about the intensified grazing program.  CR 4015-4016.   

Declaratory Order (3) states:  “Knecht was not obligated to implement a 

Grazing Plan on the Ranch.”  Given that Declaratory Order (because it was the 

law of the case), Evridges were precluded from making a claim for damages in the 

jury trial for Knecht’s failure to follow their intensified grazing program.  But, the 

circuit court erroneously ruled that Evridges were also precluded from referring to 

or testifying about their intensified grazing program in totality, particularly in 

defense to the claims of Knecht as to how many cattle the Ranch could sustain 

without causing damage. 

As the proffered testimony suggested, Evridges could run far more 

livestock pursuant to their intensified grazing program than could be sustained on 

the Ranch if the intensified grazing program were not followed.  Knecht did not 
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have to follow that program – again, the law of the case.  But Knecht claimed he 

was not overgrazing and could run more cattle than the pasture could handle 

because Evridges had done the same in the past.  But Evridges could run more 

cattle on the pasture without overgrazing because they followed their intensified 

grazing plan.  Evridges were precluded from explaining all of this to the jury and 

defending Knecht’s claim and Knecht’s claim Evridges represented the capacity to 

be greater than it was.  This was an abuse of discretion. 

The circuit court also erroneously precluded Evridges’ expert witness, Rod 

Baumberger, from testifying about the intensified grazing program to give an 

explanation on a number of factors affecting the grazing program:  how the Ranch 

was set up into 22 different pastures, why there were fences where they were, why 

there were water systems where they were, why the range capacity of the ranch 

was enhanced because of the intensified grazing program if followed, and why, 

when Knecht did not follow the program (as he was not required to do), that his 

number of livestock on the ranch in 2016 was too many and resulted in 

overgrazing the ranch as of September 2016 (and then he even continued to have 

his high numbers of livestock on the ranch for three additional months).   

Further, Knecht was allowed to claim that Evridges overrepresented the 

grazing capacity of the Ranch to handle his herd.  However, the circuit court 

precluded the Evridges from explaining how the Ranch capacity could be enlarged 

if the intensified grazing plan was utilized, which formed the basis of their 

representations.  If Knecht had followed their plan, Knecht’s herd could have been 
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handled and not have caused harm to the Ranch.  Knecht did not follow their plan, 

causing harm to the Ranch because he was not able to run the same number of 

cattle the Evridges had in the past. 

The court in essence allowed Knecht to claim that Evridges misrepresented 

the capacity of the ranch, yet erroneously precluded Evridges from defending and 

explaining how to maximize capacity.  Evridges’ credibility was attacked 

regarding how they operated their ranch and yet they were refused the opportunity 

to explain how they did it, why they did it, the science behind how they did it, the 

set up of their ranch to do it, the success that they had doing it, and the amount of 

grass to graze that could be generated if it were done, all of which supported their 

claim for overgrazing in 2016.  Consequently, the jury awarded Evridges nothing 

on their overgrazing claim, despite the undisputed testimony of expert Rod 

Baumberger that the Ranch was overgrazed by September of 2016.   

 The proffered testimony regarding the intensified grazing program was 

significant to the claim of overgrazing, an issue that was not settled by Judge 

Macy’s Declaratory Orders.  As the proffered testimony established, overgrazing 

was directly affected by the intensified grazing program.  The circuit court’s 

exclusion of testimony relevant to this issue was detrimental to Evridges’ claim of 

overgrazing and reversible error.  See St. John v. Peterson, 2011 S.D. 58, ¶ 10, 804 

N.W.2d at 74; In re Pooled Advocate Tr., 2012 S.D. 24, ¶¶ 24-26, 813 N.W.2d at 

139.   
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B.  The Trial Court erred in Failing to Instruct the Jury on the Trial Court’s 

Previous Findings of Fact, Conclusions of Law and Declaratory Orders 

 

This Court has summarized the standard of review for jury instructions:   

A trial court has discretion in the wording and arrangement of its 

jury instructions and therefore we generally review a trial court's 

decision to grant or deny a particular instruction under the abuse of 

discretion standard.  However, no court has discretion to give 

incorrect, misleading, conflicting, or confusing instructions: to do so 

constitutes reversible error if it is shown not only that the 

instructions were erroneous, but also that they were prejudicial. . . . 

“Erroneous instructions are prejudicial when in all probability they 

produced some effect upon the verdict and were harmful to the 

substantial rights of a party.”  

 

Jacquot v. Rozum, 2010 S.D. 84, ¶ 21, 790 N.W.2d 498, 505-06 (internal and other 

citations omitted).  See also Vetter v. Cam Wal Elec. Co-op., Inc., 2006 S.D. 21, 

¶ 10, 711 N.W.2d 612, 615.  “Accordingly, when the question is whether a jury 

was properly instructed overall, that issue becomes a question of law reviewable 

de novo.  Under this de novo standard, ‘we construe jury instructions as a whole to 

learn if they provided a full and correct statement of the law.’”  Id. (other citations 

omitted).   

This Court reviews the circuit trial court’s refusal of a proposed instruction 

for abuse of discretion.  See State v. Eagle Star, 1996 S.D. 143, ¶ 13, 558 N.W.2d 

70, 73.  However, it considers whether the jury was “properly instructed overall” 

de novo.  See Vetter, 2006 S.D. 21, ¶ 10, 711 N.W.2d at 615.  While the circuit 

court has broad discretion in instructing the jury, it also “has a duty to instruct the 

jury on the law applicable to a particular case.”  Black v. Gardner, 320 N.W.2d 

153, 158 (S.D. 1982).  “Jury instructions are sufficient when, considered as a 
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whole, they correctly state the applicable law and inform the jury.”  Eagle Star, 

1996 S.D. 143, ¶ 13, 558 N.W.2d at 73 (other citations omitted).   

 As noted above, following the court trial on the legal issues, the circuit 

court entered Findings of Fact, Conclusions of Law and Declaratory Orders.  

Those findings, conclusions and orders became the law of the case.  See In re 

Pooled Advocate Tr., 2012 S.D. 24, ¶¶ 24-26, 813 N.W.2d at 139; In re Estate of 

Siebrasse, 2006 S.D. 83, ¶ 16, 722 N.W.2d at 90 (“The ‘law of the case’ doctrine 

is intended to afford a measure of finality to litigated issues.  It is a rule of practice 

and procedure which for policy reasons provides that once an issue is litigated and 

decided it should remain settled for all subsequent stages of the litigation”) (other 

citations omitted).  The circuit court was bound by those findings, conclusions, 

and orders during the damages phase of trial.  See id.   

Accordingly, to properly and completely inform the jury of the settled 

issues in the case, Evridges submitted a proposed jury instruction that incorporated 

Judge Macy’s relevant conclusions of law.  Evridges requested that the circuit 

court instruct the jury: 

Previously, the Court entered Orders with which the parties are 

bound and the jury is to follow: 

 

1. The Agricultural Lease is a valid and binding contract. 

2. The Supplemental Lease is a valid and voidable contract.  

Knecht may terminate this lease.  

3. Knecht is not obligated to implement a grazing plan on the 

ranch. 

4. Evridges are entitled to shared use of Section 36 from the first 

part of October to the first part of December. 
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5. Evridges may keep the small number of horse and bulls on the 

ranch that were on the ranch when Knecht took possession.   

6. Knecht may not recover money for the failure of the Grand 

River Cooperative Grazing Association to transfer the permit 

for 2016.  Knecht’s remedy is contained in the contract and he 

may terminate the Supplemental Lease. 

 

CR 3145.  The circuit court erroneously refused this instruction, resulting in 

prejudice to Evridges.   

 Because the proposed jury instruction incorporated the law of the case, 

nearly word for word, that instruction correctly stated the applicable law and 

informed the jury as to what issues had already been determined.  See In re Pooled 

Advocate Tr., 2012 S.D. 24, ¶¶ 24-26, 813 N.W.2d at 139.  The circuit court’s 

refusal to instruct the jury on the applicable law of the case resulted in the jury not 

being properly instructed.  The jury was not provided any instruction regarding the 

circuit court’s own findings, conclusions, and orders, and the jury was allowed to 

hear evidence and argument contrary to, in derogation of, or in regard to matters 

resolved by the circuit court during the court trial.  As a result, the jury awarded 

Knecht damages for Evridges’ horses’ and bulls’ presence on the Ranch, as well as 

Evridges’ use of Section 36, all issues that had already been determined by Judge 

Macy.  CR 2216.  See In re Pooled Advocate Tr., 2012 S.D. 24, ¶¶ 24-26, 813 

N.W.2d at 139.   

For example, Judge Macy ruled, “Evridges are entitled to shared-use of 

Section 36 from the beginning of October to beginning of December” and 

“Evridges may keep the small number of horses and bulls on the Ranch that were 
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on the Ranch when Knecht took possession.”  CR 2216.  But Judge Strawn refused 

to so instruct.  As a result, the jury awarded Knecht damages for the presence of 

Evridges’ horses on the land – horses that Judge Macy had already concluded 

were allowed to be there.  CR 2216.  Without a doubt, had the circuit court 

properly instructed the jury on its prior conclusions and orders (the law of the 

case), the jury would not have awarded any damages to Knecht by reason of 

Evridges’ eight horses that were on the property, because the jury would have 

been instructed that Evridges were entitled to have them there.  In other words, the 

jury would not have awarded Knecht such damages because it would have been 

properly instructed it could not do so. 

Similarly, Evridges had 22 bulls on the property at the time the lease 

commenced and they were entitled to have them there, according to Judge Macy’s 

Conclusions of Law and Declaratory Orders.  CR 2216.  They only had 12 bulls in 

2015 and none in 2016.  As a matter of law, Knecht could not have been awarded 

damages for Evridges’ bulls’ presence on the property in 2014 or 2015, but the 

jury awarded just such damages because the jury was not instructed that it could 

not. 

Likewise, Judge Macy concluded that Evridges used Section 36 and they 

were entitled to use Section 36 from the “beginning of October to the beginning of 

December.”  CR 2216.  Therefore, the jury could not award any damages to 

Knecht for Evridges’ heifers being in Section 36, but they were not so instructed 
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by Judge Strawn.  As a result, the jury awarded damages that Judge Macy 

previously ruled were not recoverable.   

The error and prejudice as a result of the circuit court’s refusal of Evridges’ 

proposed instruction are undeniable.  The incomplete, incorrect, misleading, 

conflicting and confusing instructions led to the excessive and erroneous jury 

verdict, which cannot be reconciled with the Declaratory Orders – the law of the 

case.  The circuit court’s refusal of Evridges’ proposed jury instruction was 

erroneous and prejudicial.   

C.  The Jury’s Verdict for Knecht is Not Supported by the Evidence 

This Court’s “review of the sufficiency of the evidence on appeal involves 

consideration of the evidence and inferences derived from the evidence in the light 

most favorable to upholding the verdict.”  Table Steaks v. First Premier Bank, 

N.A., 2002 S.D. 105, ¶ 13, 650 N.W.2d 829, 834 (other citations omitted).  This 

Court has also explained: 

Whether a new trial should be granted is left to the sound judicial 

discretion of the trial court, and this court will not disturb the trial 

court's decision absent a clear showing of abuse of discretion. If the 

trial court finds an injustice has been done by the jury's verdict, the 

remedy lies in granting a new trial. [W]e determine that an abuse of 

discretion occurred only if no “judicial mind, in view of the law and 

the circumstances of the particular case, could reasonably have 

reached such a conclusion.” 

 

Id. (internal and other citations omitted).   

 Inexplicably, the jury awarded Knecht damages in the amount of $62,800 

for 2014 and $40,930.62 for 2015.  CR 3149-3150.  This award is simply not 
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supported by the evidence, and could have only resulted from unfair prejudice 

and/or the erroneous jury instructions and evidentiary rulings noted above.  Due to 

the circuit court’s errors, the jury awarded Knecht damages for Evridges’ horses’ 

and bulls’ presence on the leased property and Evridges’ use of Section 36, 

contrary to Judge Macy’s legal conclusion.   

In addition, while the Evridges moved some cows to another portion of the 

leased property, there was no evidence whatsoever that these heifers (during a 

mere eight days in that pasture) resulted in any material damage to Knecht.  CR 

4099-4100.  In fact, Evridges’ expert, who reviewed that pasture after the eight 

days of use, determined that as the result of their feeding operation, the effect was 

limited overgrazing at 60% on less than 11 acres.  CR 4128-4130.   

There was also no evidence that Knecht did not have enough grass on the 

Evridges’ ranch for his livestock in 2014.  Nevertheless, the jury awarded Knecht 

damages of over $60,000 for 2014, nearly $7,500 per day or nearly $6,000 per 

acre for the eight days and 11 acres occupied by the heifers, and $40,930.62 for 

2015.  The only other explanation for this verdict is the jury’s consideration of the 

presence of Evridges’ horses and bulls on the Ranch.  But, as concluded by Judge 

Macy, Evridges were entitled to have them there.   

 In sum, the jury’s awards to Knecht for 2014 and 2015 and its refusal to 

award Evridges anything as the result of the undisputed overgrazing by Knecht in 

2016 are not supported by the evidence and are the result of unfair prejudice 
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against Evridges as the result of the circuit court’s evidentiary rulings and/or the 

erroneous jury instructions.   

D.  The Jury’s Determination that Evridges’ Ranch Suffered No Damages 

as a Result of Knecht’s Actions is Not Supported by the Evidence 

 

The jury also only awarded Evridges damages for their fencing in the 

amount of $20,000, and the undisputed unpaid rent payments in the amount of 

$43,824.25.  Evridges were not awarded any damages for Knecht’s overgrazing – 

in excess of 60% – of their entire 3,000 acre ranch in 2016.   

 The undisputed evidence regarding Evridges’ breach of contract claim 

established the following:  Knecht raised weeds on the 294 acres of tilled farm 

ground for three years, the tumbleweeds were knocking down the fences, and 

erosion was occurring and drifting into the fence lines, as testified to by Levi 

Derner.  CR 3817-3822.  Further, expert Clair Stymiest provided his undisputed 

opinion regarding the cost to rehabilitate the 294 acre weed patch Knecht created.  

CR 3840-3841.  While the jury need not have accepted the expert’s opinion, the 

fact that there were 294 acres of weeds remains undisputed.  As such, no fair juror 

could find no damage to Evridges’ ranch.  The zero verdict on Evridges’ claim is 

contrary to the evidence presented and could only have been the result of unfair 

prejudice, the evidentiary rulings, and/or the erroneous jury instructions.  See 

Berry v. Risdall, 1998 S.D. 18, ¶ 11, 576 N.W.2d 1, 4 (holding that where a review 

“of the jury instructions fails to provide any indication, other than passion, 
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prejudice or a mistake of law, as to why the jury would return a verdict . . . 

awarding zero damages,” a new trial was warranted).   

 In short, the circuit court’s admission of evidence regarding whether the 

lease arrangement between Knecht and Evridges violated Grand River Grazing 

Association’s rules of management was erroneous and prejudicial.  Additionally, 

the circuit court’s exclusion of evidence regarding the intensified grazing program 

was also erroneous and prejudicial.  Finally, the circuit court’s rejection of the 

proposed jury instruction that incorporated Judge Macy’s findings, conclusions, 

and orders – the law of the case – was erroneous and prejudicial.  All these errors 

led the jury to reach a verdict that is simply incompatible with Judge Macy’s 

Findings of Fact, Conclusions of Law and Declaratory Orders and with the 

evidence adduced at trial.   

CONCLUSION 

 

For all these reasons, Evridges respectfully request that this Court reverse 

the jury’s verdict against them and that they be granted a new trial.   

Dated this 19th day of November, 2018.   

 

  LYNN, JACKSON, SHULTZ & LEBRUN, P.C. 

  

       By: /s/ Cassidy M. Stalley                         

Cassidy M. Stalley 

Thomas G. Fritz 

Dana Van Beek Palmer 

909 St. Joseph Street, Suite 800 

Rapid City, SD  57701-3301 

Telephone: 605-342-2592 

E-mail:  cstalley@lynnjackson.com 

mailto:cstalley@lynnjackson.com
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STATE OF SOUTH DAKOTA

COUNTY OF PERKINS

)
)SS
)

TN CIRCUIT COIIRT

FOURTH JUDICIAL CIRCUIT

MICHAEL J, KNECHT,

)
) ctv. No, 14-22

)
)-

Plaintiff )
)
)
)
)
)
)
)

vs.

GAYLE EVRIDGE and
LINDA EVRIDGE,

COURT'S FINDINGS OF FACT
AND

CONCLUSIONS OF LA\¡/
AND

DECI-ARATORY ORDERS

Defendants.

The above matter came before the Court on August 24,2015, August 31,2015, and

September 23,2015. Knecht was represented by James P. Hurley. Attorneys Steven Iverson and

Thomas E. Brady represented Gayle and Linda Evridge. The purpose of the court trial was to

determine the following issues: (l) whether the Agriculfural Lease and the Supplemental Lease

are valid, and (2) if valid, the terms of such leases.

The Court having heard the evidence, received exhibits, and being fully advised enters

the following, -\,

F'INDINGS OF F'ACT

L Plaintifl Michael Knecht ("Knecht") is a Perkíns County resident.

FILEI}
JAN I I 20t6

süfn{ MloT u}llHED ¡JolClAL SYSfE[l--- in cnqrrcLERxor cotnT

2. Defendants, Gayle Evridge and Linda Ewidge ("Evridges"), .e Perkins County

residents.

3, Evridges own 3,070 acres of property used for rzrnching and farming ("Ranch") along

twelve miles of the North Grand fuver.

4. The Ranch is adjacent to l-he Grand River National Grassland. A portion of the Ranch has

grazingrights with the C¡rand River Cooperative Grazing Association ("Grazing

- Page 2209
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FINDTNGS OF FACT AND CONCLUSIONS OF LAW: AND DECLARATORY ORDERS PAgC 2 Of. 9

Association"), a non-governmental entity tasked with controlling gazing of govemment-

owned property within the national grassland,

5. Inz}l2,Knecht ran ar advertisement in a local paper seeking to lease ra¡rchland. Knecht

g tö lease iÍinchtand-fó1 hiS öáttle hêÌd.'Hë-ñêêdêd'a þlace tó lëase foî silnimér

and fall grazing, preferably year rormd.

6. Linda Evridge called Knecht and said th¿t she and her husband, Gayle Evridge, wanted to

reti¡e and rent the Ranch through a long-term lease. Knecht lold Evridges that is what he

had been looking for, a long-term lease to increase his cattle numbers over several yeæs,

7. The Ewidges said the Ranch was tied to the Grazing Association on lbe National

Grasslands where they had over 200 srunmer grazing units currently, in addition to the

c¿ttle that could be kept year round on the Ranch.

8. The Evridges have been members of the Grand River Grazing Association since 1991.

Evridges have held a grazing permit for over 40 years. Gayle Ewidge knew the nrles of

the Grazing Association for obtaining and transfening the grazing permit.

9. After phone calls between the parties, a viewing of the Rancfu and discussion of terrns,

the parties agreed to a lease. Gayle Evridge explained to Knecht that the rent would be

based on AUMs (Animal Unit Month) and that the total yeaÃy lease would be

$157,000,00. Ewidges requested the yearly payment up-front each year, but Knecht,

based on the advicc of his ba¡rker, wanied the yearly lease amount payable in two yearly

payments.

10. Ewidges advised Knecht they would have their lawyer, Mr. Tim Parmley, prepare a

written lease. Knecht met with the Ewidges at Parmley's office in Lemmon, SD on

December 3'd,2013.

- Page 22L0
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I l. At thc December 3td meeting, Ewidges presented Knecht with two leases, One leasc was

captioned, "Agricultural Lease," and the second lease was captioned, "Supplemental

Lease," Ewidges told Knecht that the only way they could lease the Ranch was by having

12. The Agricultrual Lease had a per acre price of $28.55 for 3,070 acres for the Ranch. The

Supplemental Lease had the same real property description, but a set yearly rental to

gtaze 200 head coWcalf pairs and 6 bulls.

13. Gayle Evridge advised Knecht that the Supplemental Lease had to be kept secret. When

Knecht inquired as to the reason for keeping the lease secret, Gayle Evridge explained he

was sorry but that is the way it had to be done.

14. Gayle Evridge further explained that only the Agricultural læase would be submitted to

the Grazing Association. Knecht had never been a member of the Grazing Association

ancl did not know the rules of the association,

15. Knecht and Evridges signed the Agricultural Lease and Supplemenlal Lease at Parmley's

offrce at the December 3'd meering. Knecht never consulted a lawyer about the leases.

16. Knecht made the payments as required for the lease. In ea:ly 2014, Knecht moved his

cattle onto the Ewidge Ranch.

17, Pu¡suant to the Grazing Association Rules, all leases had to be filed with the associatio¡r

by March 1't,2014. Gayle Evridge fìled the Agricultural Lease with the association to

assist in transferring the grazing permit to Knecht for the three-year lease term. The

association transfened the permit to i(necht.

18. Gayle Evridge knew that the grazing permit could not be subleased through the lease of

his ranch. Gayle Evridge knew that the association could limit the per acre leasc value of

- Page 22LL App. 3
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the R¿nch. Evridge presented a lease aûrount of $30.00 per acre for the Rzurch, but the

Grazing Association rejected the per acre amount because it was too high,

19. The Supplemental Lease allowed Evridges to include the Grazing Association permit and

ensãiöri viithõùf the-1tu-ôwl'edgë-of the Graziiïg

knew was a violation of the Grazing Association rules.

20. When Knecht took possession of the Ranch in 2014, Ewidges had some horses and bulls

on the property. Knecht did not object to the Ewidges keeping the horses and bulls untit

the lawsuit was filed. Although not in the Agricultural Lease, Knecht agreed to allow

Evridges to keep some horses and bulls in pastures around their home.

21,In2014, Knecht used the Bvridge Ranch and the GrazingAssociation permit to graze his

caltle,

22.The Ewidges use of Section 36 consisted of feeding heifers from the first part of October

through the fìrst part of December. In October of 2014, Gayle Evridge asked K¡echt if he

could move his 400 head of heifers to another pastwe on the Ranch. Knecht would not

agree. Gayle Ewidge told Knecht, "Maybe this is not the best lease for you." Ewidges cut

three fences and moved their heifers to other pastures on the Ranch without Knecht's

purmission. Evridges did not repair the fences. This lawsuit followed.

23. Evridges had engaged in an intensive gnangmanagement plan for several yeæs prior to

leasing to Knecht. The intensive grazing plan required the Ranch to be divided into

multiple pastures and the rotation of livestock on a regular basis. Evridges claim their

inlensive grazing plan was incorporated into the contracts. There is no mention of the

intensive grazingplan in the contracts. There is a provision in the Agricultural Lease

which provides Ewidges have the ability 1o direct movement of cattle on the Ra¡ch.

- Page 22L2
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24. In April 2013, there was a prairie fire that damaged fences on the Evridge Ranch. In

October 2013, fences on the ranch were ñrther damaged by snow storm, Atlas

25. The fences on the Ranch were nol in a condition to operate the intensive grúngplan as

- 

-co 
ntemplatetl- by Evri d ge s wi thoüt Kirê iht

26. In 2015, Knecht tendered payment for the leases which was not accepted by the Evridges.

The money, by Order of the Court, was deposited with the Perkins County Clerk of

Courts.

27.1n2015, Knecht again made use of the Ewidge Ranch and the Association Grazing

permit. ln August of 2015, the Grazing Association became aware of the Supplemental

Lease, The Grazing Association advised that the faiture to notifo the Association of the

Supplemenlal Lease was a violation ærd the grazing permit was suspended for 2016,

CONCLUSIONS OF LAW

Based upon the foregoing Findings of Fact, the Court now enters the following

Conclusions of Law:

1. The Court has jurisdictíon over the parties and jurisdiction over the subject matter of

this proceeding.

2, To the extent a Conclusion of Law as stated herein is actually a Finding of Fact, or

vice versa, it is hereby redesignated as such.

3. The essenfial elements of a contract are set out in SDCL $ 53-1-2. "Elements

essential to the existence ofa contract are: (1) Parlies capable ofcontracting; (2)

Their consent; (3) A lawful object; and (a) Sufficient cause or consideration."

4. The parties were capable of entering into a contract, The contracts also involve a

lawful object.
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5. Both contracts were put into writing and siped by the Evridges a¡d Knecht, in

accordance with the Statute of Frauds.

6. The consideration for the Agricultural Lease was annual rent of $87,648.50 to the

'_---=----Evridges-in exchange'for the rightto g¡azë-cattle ¿nd faim thè-3;070'äcres'õöihpfiSiñg 
--

thê Ranch.

7. The Agricultural Lease has all the essential elements of a valid contract. Thus, the

Agricultural Lease of 3,070 acres of the Ranch is a valid contraot and is legally

binding on the parties as of Decembet 3,2013 for a term of tlree years.

L The consideration for the Supplemental Agricultural Lease was annual rent of

$69,351.50 in exchange for the right to graze an additional 200 cows and calves and

six bulls directly tied to the Grand River Grazing Association permit.

9. The Supplemental Lease allows for grazing on the Grand River Grazing Association

land. lt states: "In the event the permit is not transferred, LESSEE may terminate or

renegotiate this lease." Thc power to terminate in the event the permit does not

transfer is not available in the Agriculnual Lease.

10. The Supplemental Agricultunrl Lease has all the essential elements of a valid contract

and is legally binding. Flowever, Knecht may, pursuant to the written terms of the

Supplemental tæase, choose to terminate this lease because the grazing rights from

the Grazing Association did not transfer to Knecht for 2016. Therefore, the

Supplemental Lease is a voidable contract'

1l, The Court concludes the Agriculnral læase a¡rd the Supplemental Lease ale sepalate

contrâcts

- Page 22L4 App. 6
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12. The Court also concludes that Knecht knew the Supplemental Lease involved the

Grazing Association permit. Knecht made use of the permit and cannot seek recovery

for money paid to Evridge in2014 or 2015. Knecht received the beneñts of the

:-----Supplemental.Iæase-in.2014.and20,l5:.ln201.6;thepemir'çvl.lIRot'beissued.--

Knecht's remedy is included in the Supplemental Lease. He may terminate the lease.

K¡echt cannot seek recovery of the amounts he paid on the Supplemental Lease in

2014 ot 2015.

13. SDCL $ 53-S-5 provides that the execution of a contract in writing supersedes oral

negotiations or stipulations. The statute states: "The execution ofa contract i¡

writing, whether the law requires it to be written or trot" supersedes all the oral

negotiations or stipulations concerning its matter which precede or accompanied the

ecution of the instrument." Therefore, the Evridges may not insert additional rerms

to either lease.

14, Both of the lease contracts in this case wore drafled by Evridges' lawyer. Knecht did

not draft the leases.

15.In Clements v. Gabriel, 472 N.W.2d 480 (S.D. l99l ), the South Dakota Supreme

Court stated: "Ambiguities arising in a conlract should be interpreted and construed

against the scrivener." This rule of construction is to be applied against one who

drafted an ambiguous contract. Weisser v. Kronuenske,226N.W.Zd 760, 761 (S.D.

1929). " Any doubts arising from a¡ ambiguity of language in a contract should be

resolved against the speaker or writer, because they can by exactness ofexpression

more easily prevent mistakes in meaning than the one with whom they are dealing."

Enchanted World Doll Museum v, Buskohl,398 N.W,2d 149,152 (S.D, i986).
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16. Any ambiguities arising from either lease conhact are resolved against the Ewidges,

17. There are no terms refening to the implementation of a Grazing Plan. The provision

allowing Evridges üo direct the movement of cattle is vague and ambiguous.

{herefore;the-implementation-of a Gradng?lari'Ìs te$olved dgain st rtrê Evridges.

K¡echt was not obligated to implement a Grazing plan on the Ranch.

ORDER

Based on the foregoing, the Courl enters the following:

(1) The Agricultural Lease is a valid and binding con[ract.

(2) The Supplemental Lease is a valid and void¿ble contracl Knecht may

terminate this lease.

(3) Knecht was not obligaûed to implement a Cnazing plan on the R¡nch,

(4) Evridges are entitled to shared-use of section 36 from the beginning of

October to the beginning of December.

(5) Evridges may keep the small number of horses and bulls on the Ranch that

were on the Ranch when Knecht took possession.

(6) There has been a failure to prove an anticipatory brcach i¡ either the

Agricultural Lease or the Supplemental Lease.

(7) There has been a failure to prove a rescission of either the Agricultural Lease

or the Supplemental Lease.
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(8) Knecht may not rec,over money for the failure of the Grazing Association to

transfer the permit for 2016, Knecht's remedy is contained in the contract and

he may terminate the Supplemental Lease.

I

4

COURT:

Court

/-/t-lb
Macy

A

Clerk of Court

By:

(sEAL)

FILEI}
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NOTICE OF ENTRY OF FINÐINGS OF FACT AND CONCLUSIONS OF LAW: AND DECLARATORY ORDERS

WITH C/S Page 1 of 11

S]'A'TE OF SOUTH DAKOTA )
)SS
)

TN CIRCUIT COURT

FOURTH JUDICIAL CIRCUIT

cIV. NO. 14-22

NOTICE OF ENTRY OF
COURT'S FINDINGS OF'
FACT AND CONCLUSIONS
OF LAW AND
DECLARATORY ORDERS

COLTNTY OF PERKINS

NÍIC}IAEL J. KNECHT'

Plaintiff

VS.

)

)
)
)
)
)
)
)
)
)

GAYI,E E\TRIDGB and
LINDA EVRIDGE,

Defendants

,].O: MICHAEL J. KNECHT AND HIS ATTORNEY, JAMES P. HURLEY:

YOU WILL PI,ÐASE T'IKE NOTICE that the hereto attached copy of Coutt's

Findings of Fact and Conclusions of Larv and Declaratory C)rders is a true and correct copy of

said Findings of Fact, Conclusions of Law and Declaratory Orders entered and filed Januarl' I l,

2016.

Dated this I2th day of January, 201ó

BRADY PLUIMBR, P.C.

By: /s/ Steyen T. I.¡,erson

Steven T. Iverson
'lhonas E, Blady
Attonreys for Gayle &.Linda Evridge
1.35 E. Coìorado Bh,d.
Spearfish, SD 57783
Telephone: (605) 722-9000
Facsimile: (605) 722-9001
Email : siverson@)spearfi shlaw.corn

tbrad yl@spearfi shlau,. com

Civil No. 14-22
Nolicc of Elltry of Court's Findings ol Fact and
Conclusions of Larv and f)eclarator¡' Orders

Page I of2
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Page 221-8

52CtV14-000022
App. 10



NOTICE OF ENTRY OF FINDINGS OF FACT AND CONCLUSTONS OF LAW: AND DECLARATORY ORDERS
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CERTIF-ICATE OF SERVICE

The undersigned hereby certifies that on the l2th clay of January,2016, a true and correct
copy of Notice of Entry of Court's Findings of Fact and Conclusions of Larv and
Declaratory Orders, together r,vitlr attached copy of Court's Findings of Fact and
Conclusions of Law ancl Declaratory Orders were served in the ftrllorving mannel' upon the
following pcrson, by placing the same in the service indicated, ¡rostage prepaid as applicable,
addressed as fbllorvs:

James P. Hruley
Bangs, McCullen, Butler, Foye & Simmons
P.O. Box 2670
Rapid City, SD 57709
felephone: (605) 343-l 040
Facsímile: (605) 343-1503
Email : jhurley@bangsmccullen.corn
Attorney Jbr Michael J. Knecht

U.S. Mail
Hand Delivery
Facsimile
Ovemight l)elivery
Od_vssey File & Serve
Email

tl
tl
tl
tl
[^]
I]

BRADY PLUIMER, P.C

is/ Stet,en T- h,erso¡t
Steven T. Iverson
f'homas E. Bratly
Attonrevs fìrr Gayle & Linda Evridge
135 8,. Colorado Blvtl.
Spearfìsh, SD 57783
Telcphorre: (60 5) 1 22-9 000
Facsimilc: (605) 722-9001
Em ai I : si verson(g)spearfishlaw.conr

tbra dy(@sp earfi shl aw. cour

Civil No. 14-22
Notice of Erttrl, of Court's Findings of Fact and
Conclusions of Ì,Rrv and Declaratorv Orders

Page 2 rif'2

Filed: 111212016 1:52:42 PM CST Perkins County, South Dakota 52CM4-000022
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STATE OF SOUTH DAKOTA

COLINTY OF PERKINS
SS

)
)
)

TN CIRCUTT COT/RT

FOURTH JUDICIAL CIRCUTT
I
)
)
)
)
)
)
)
)
)
i
)

cIV. NO. 14-22
MICHAEL J. KNECHT

Plarntífi

vs.

GAYLE EVRIDGE and
LINDA EVRIDGE,

COURT'S FINDINGS OF FACT
AND

CONCLUSTONS OF LAW
AI.TD

DECLARATORY ORDERS

Defendants.

The above maÍtßr came before the Court on August 24,2015, August 31, 2015, and

September 23 ,2015. Knecht was represented by James P, Hurley. Attorneys Steven lverson and

Thomas E. Brady represented Gayle and Linda Evridge. The purpose ofthe court trial was to

delcmline the following iszues: (l) whether the Agricultural Lease and the Supplemental Lease

are valid, and (2) if valid, the terms of such leases.

The Court having hea¡d the evidence, rec€ived exhibits, and beirg ñrlly advised enlers

the following: i
FTNDÍNGS OFFAqI

L Plaintifl Michael Knecht ("Knecht') is a Perkins County resident.

Filed: 111212016 1:52:42 PM CST Perkins County, South Dakota
Page 2220

FILEI}
JAN I I 2016

*"üilëgåH&P#ffi#*

2. Defendants, Gayle Ewidge and Linda Ewidge ("Evridges'), me Perkins County

residents,

3. Ewídges own 3,070 acres of property used for ranching and farmiug ("Ranch') along

twelve miles of the North Crand Rive¡,

4. The Ranch is adjacent to the C¡¡and River National Orassiand, A portion of the Ranch has

g¡azing rights with the C¡rand Rìver Cooperative Grazing Association ("Grazing

52CM4-000022App. 12
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Association"), a non-governme¡tal e[tity tasked with controlling g¡ûzing of govem$ent-

owned property within the national grassland.

5. Irr2t72, Knecht ran an advertÍsement in a loool paper seeking 1o lease ranchland. Knecht

g to løsðlHiclütuitl-fot hi5-cltttldh¿+il-Ile-nê¿de¿f a ltläc€ id lease föï surrimer 
'.

and fall g¡azing, preferably year rormd.

6, Lind¿ Evridge called Ifuecht and sûid that she and hff husband, Gaylc Evridge, wanted to

reti¡e and rent the Rånch through a long-term lease. Knechttold Evridges that is what he

had besn looking for, a loug-ærm lease to increase his cattle numbers over several years.

7. The Ewidgas saÍd the Ranch was tied to the trazing Association on thc National

Gt¿sslands where tlrey had ovsr 200 sunmer grazing units cu¡rently, in addition to the

catfle that could be kept year round on the Ranch.

L The Evridges have been members of the Grand Rivcr Grazing Association since 1991.

Ewidges have held a grazing penmit for over 40 years. Gayle Ewidge k¡ew the mles of

the Grazing Association for obtaining md tarufening the grazing permit.

9. After phone calls bctween the partios, a viewing of thc Rancl1 and discrusion of tcrms,

the parties agced to a lease, Gayle Evridge cxplained to Knecht tbsl the rent would be

based on ÀUMs (Animal Unit Month) and that the total yearly lease would be

$157,000.00. Ewidges requested the yearly peyment up-front each year, but Knecht,

bøsed on the advice of his banker, wanted tbe yeuly lease amount pyable in two yearly

payments.

10. Ewidges advised Knecht ihey wouJd have their lawyer, M¡. Tim Parmley, prepare I

written lease. Kneoht met with the Ewidgæ at Pannley's office in lÆmmon, SD sn

Dece¡rber 3'd,2013,

Fifed: 111212016 1:52;42 PM CST Perkins County, South Dakota 52ClV14-000022
Page 2221- App. 13



NOTICE OF ENTRY OF FINDINGS OF FACT AND CONCLUSIONS OF LAw: ANÐ DECLARATORY ORDERS
WITH C/S Page 5 of 1-1

I l, At the December 3Id meeting, Ewidges presented Knecht with two leases. One lease wa.s

captionçd, "Agricultural Le&se,'and the second lease was captioned, "Supplemental

Lease," Ewidges otd K¡echt that the only way they could lease the Ranch was by having

12. The Agricultural Iæase had a per acre price of $28.55 for 3,070 acres for the Ranch. The

Supplemental Lease had the same rcal properÐ'description, but a set yearly rental to

graze200 head co#calf pairs and 6 bulls.

13. Gayle Evridge advised Knecht that the Srrpplemental Læase had to be kept secret. When

Knecht inquired ¿s to the reâson for keeping the lease seçret, Gayle Ewidge explained he

wäs sorry but that is the way it had to bc done.

14. Gayle Ewidge ñ¡¡ther explained that only tbe Agrictftural l-ease would be submitted to

the Grazing Association Knecht hadnever been a member ofths Grazing Association

and did not know the rules of the association.

15. Knecht and Evridges signed the Agricultural Lease and Suppleme¡fal Lease at Parmley's

office al the December 3'd meeting. Knecht never consulted a lawyer about the lcases,

ló. Knecht msde the payments as required for the lease. In early 2014, K¡recht moved his

caftle onüo the Ewidge Ranch.

17. Pursu¿nt to the Grazing Association Rules, all leases had ø be filed with fhe a.ssociation

by March 1't,2014. Gayle Evridge filed the Agdcultural Lease with tbe association to

assist in transferring the grazing permit to Knecht for tbe three-year lease term- The

association transferred the perurit to Knecht.

18. Gayie Ëwidge knew that the grazing permít could not be subleased tbrough the lease of

his rmch. Gayle Evridge knew that the association could limit the per acre lease value of

Filed: 111212016 1:52:42 PM CST Perkins County, South Dakota 52ClV14-000022
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the R¡nch, Ewidge prosented a lease emount of $30.00 per acre for the Ranch, but the

Grazing Association rejected the per acre amormt because it was too high.

l9' The Supplemental Lease allowed Evridgæ to include the Grazing Assoc'ration pernrìt and

'rcëñsdrioî tvithõüf thè knolvleilfê-of thÊ GraZiäg A-sTosiaiíon, wbióh Eviidge'

Irrew was a violation of the Graeing Association rules.

20. When Knecht took possession of the Ranch in 2014, Ewídges had some horses and brrlls

on the property. Knecht did not object to the Ewidges keeping lhe horses and bulls until

the lawsuit was filed. Although not in the Agricultumi Leasc, Knçcht agreed to allow

Evridges to keç some horses and bulls in pasaues around their homo.

21.1n2414, Knecht used the Evridge Ranch and the GrazingAssociation permit to graze his

câttle.

22.Ttre Ewidges use of Section 36 consist€d of feeding heife,rs from the fintpart of October

through the fi¡st part of Deccmber.In Octobff of 2014, Gayle Ewidge asked Knecht if he

could move his 400 head of heifers to anolher pasture on the Rnnch. Knecht would not

agree. Gayle Ewidge ¡old Knecht, "Maybe this is not tbe best lease for you." Ewidges cut

three fences and moved their heifers to other pastrnes on the Ranch without Knecht's

permission. Evridges did not repair the fences. This lawsuit followed.

23. Evridges had engaged in an intensive grazing manageÍient plan for several years prior to

leasing to Knecht, The intensive grazingplan required the Ranch to be divided into

multiple pasture{¡ and the rot¿tion of livestock on a regular basis. Ewidges claim their

inænsive gr'¡zing plan was incorporated i¡to the contacts. Therç is no mention of the

inlensive glaztîg plan in the contracts. There is a provision in the Agricultural Lease

which provides Ewidges have the ability to dírect movenent of cattle on the Ranch.

Filed: 111212016 1:52:42 PM CST Perkins County, South Dakota
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ANÐ DECLARATORY ORDERS

24. In April 2013, there was a prairie firs that damaged fçnccs on the Ewidge Ranct¡" In

October 2013, fences on the ranch were fi:¡ther damaged by snow storm, Atlas.

2J, The fences on the Ranch were not in a condition to operate the intearsive grazing plm as

@ntem-plãtEd'byËvfi dgRiwirhoùrKñësht-cõmiilÞtiiry

26. In 2015, Knecbttendered payment for the lcases which wäs not accepted by the Ewidges,

The money, by Order ofthe Court, was deposiæd with the Perkins County Clerk of

Cor¡rts.

27.ln2ÙlÍ, Knecht again made use of the Ewidge Ranch and the Association Grazing

p€rmit. In August of 2015, the Grazing Associadon became aware of the Supplemental

lÆase. The Grazíng Asssciation advised thatthe failure to notifr the Association of tle

Supplemental l¡ase was a violation nnd the grazing permit wes suspended for 2016.

çQJ_{CIUSrONS Or LAIV

Based upon rhe foregoing Findings of Fapt, the Court uow enters the following

Conclusions of [¿w:

l. The Court has jurisdiction ovff the parties and jurisdictioû over the subject matter of

this proceeding.

2. To the extent a Conclusion of Law as st¿ted herein is actually a Finding of Fact, or

více versa, it is hereby redesignated as such,

3, The essenfial elements of a oont¡act ru€ set out in SÐCL $ 53-l-2. 'Elernents

essential to the exisænce of a contact are: (1) Parties capable of conÍacting; (2)

Tl.ei¡ consent; (3) A lawfr¡l objecU and (4) Sufficient c{urse or consideration."

4. Tho pacrties were capable of entøring into a contact. The contracts also invoive a

lawñrl object.

Filed: 111212016 1:52:42 PM CST Perkins County, South Dakota
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5, Both contracts were put inø writing and siped by the Evridges and Knecht, in

accordsrce wÍth the Statute ofFrauds.

6. The consideration for the Agdcultual Lease was an¡ual rcnt of $87,648.50 ùo the

exchnnge'forthe dght to'grazercnüte ãnd fi¡nä-'tÏ¡e'3;070'acTè3'cöiñpriSine-

the Ranch.

?. The Agriculh¡rat Lease hås all the essential elenents of a valid contract. Thus, the

Agriculftral Leæe of 3,070 acres of the Ranch is a valid contract and is legally

binding on the parties as of December 3, 2013 for a tenn ofrhree years.

8, the consideration for the Supplernental Agriculturel Lease was a¡rnual re¡t of

$69,3 5 I .50 in exchangc for the right to graze an additionel 200 cows and calves and

six bulls di¡çctly tied to the Grand Rive¡ Grazing Association permit.

9- The S¡rpplemental Lease allows for grazing on the G¡a¡¡d River Grazing Associatioa

tand. It statçs; "fn the event the permit is nol tra¡sfened, LESSEE may termi¡ate or

renegotiate this lease." The power to terminate in the event the permit does not

tra¿sfer is not available in the Agricultural irase.

10. The Supplemental Agnculhìral Lease hâs all the essential cle¡nenls of a valid contract

and is legally binding. However, Knecht may, pursuant to the written terms of the

Supplemental Lease, choose to tcrminatc this lease because the grazing rights from

the Grazing Assocíation did not transfer to Knecht for 2016. Therefore, the

Supplemental Lease is a voidable contract.

I l. The Court concludes the Agricultural Lease and the Supplemental Lease are separatc

cont¡acts.

Filed: 111212016 1:52:42 PM CST Perkins County, South Dakota 52C¡V14-000022
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12. The Court also concludes that K¡echt knew the Supplemental Lease involved the

Grazing Association permit. Knecht made use of the permit and ca¡not seck recovcry

for money paid to Ewidge in 2014 or 2015. Knectrtreccivedthe benefits of the

-'---------------+upplemental'I-+ase'in20t4 and20l5'.-In 201f;thu.pemit'vrtll-nöt-be iBsuéd;-

Knech's r€rnedy is included in the Supplement¿l Lease. He may terminale the lease.

Knecht cannot seek recovcry of the anounts he paid on thc Supplernental l¿ase in

2014 or2015,

13. SDCL $ 53-S-5 pmvides that the execution of a contast in witing supersedes oral

negotiations or stipúations. The statule stÊtest "The execution of a contract i¡

Mring, whether thc law requiros it to be uricten o¡ trot, supvrsedes all the oral

ncgotiations or stipulations concsming its naüer which precede or accompanied thc

execution of the instrumenl." Therefore, the Evridges nay not insert additionai tenns

ûo either lease.

14. Both of the lease contacts in this case were drafted by Evridges' lawyer. Knecht did

not draft ttre leases.

15.In Clements v. Gabriel,47z N.\V.zd 480 (S.Ð. l99l), the South Datota Supreme

Cou¡t stated: "Ambiguities arising in a contract should be inærpeted and construed

ageinsf thc sc¡ivener." This rule ofconstmction is to be applied against one who

drafted an ambiguous contract. Weisser v. K¡opuenskc,?26 N.W-Zd 760, 7ól (S.D.

1929). "Any doubts arising from an ambiguity of language in a conûact should be

resolved against the speaker orwriter, because they can by exacû:ess ofexpression

more easily prevent mistakes in meaning than the one with whom they are dealing."

Egcì.anæd lü/orld Dqll Mus€um v. Fuskohl.398 N.W,2d 149,152 (S.D. 1986).

Filed: 111212016 1:52:42 PM CST Perkins County, South Dakota 52ClV14-000022
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16. Any ambiguities arising from either lease contract ffe resolvcd against the Ewidges,

l7' There are no temrs refening to tbe implement¿tion of a Grazing Plan, The provision

allowing Ewidges to direct the movøne.nt ofcattle is vague and ambiguous.

implementatiun-of'a-Guzfng'PlàTi'islÈølvsd cgaiirsr-ttß Ewidges.

Knechf wes not obligated to implement a Grazing Plan on the Ranch.

ORDER

Bascd on tbe foregoing, the Court ente¡s the following:

(1) The Agricultrual Leasc is a valid and binding contra.cl

(2) The Supplemental Lease is a valid and voirt¡ble contrâct. Knechtmay

termin¿te this le¿se.

(3) Knecht was not obligated to implement a Grazing Plan on the Ranch.

(4) Evridges a¡e entitled to sha¡ed-use of Section 3ó üom the beginning of

October to the beginning of December.

(5) Ewidges may keep the small number of horses and bulls on the Ranch that

,were on the Ranch when Knecht took possession

(6) There has been a failu¡e to pnove an anticipatory breach in either the

Agricuitural læase or the Supplemental lÆa.se.

(7) There bas been a failure to prove a rescission of either the Agdcultural Lease

or the Supplemental Lease.

Filed: 111212016 1:52:42 PM CST PerkÍns County, South Dakota
Page 2227
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(8) Ifuecht moy not recover money forthe failu¡e ofthe trazing Association to

transfEr the permit for 2016, Knecht's rcmedy is contained in the contract aud

he may terminate the Supplemenbl Lease.

COURT;

e

/-/t-16
Macy

Court

Clerk of Court

By:

(sEAL)

Filed: 111212016 1:52:42 PM CST Perkins County, South Dakota
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STATE OF SOUTH DAKOTA)
)SS

COLTNTY OF PERKINS )

IN CIRCUIT COURT

FOI.IRTH JUDICIAL CIRCUIT

s2cIV14-000022
MICHAEL J. KNECHT,

Plaintiff
VERDICT FORM

VS

GAYLE EVRIDGE and
LINDA EVRIDGB,

Defendants

We, the jury, duly impaneled in the above-entitled action and sworn to try the
issues, find as follows:

On the Plaintiff, Michael Knecht's, clairn against the Defendants, Gayle
Evridge and Linda Evridge, we find in lavor of:

Plaintiff: Y
Defendants: _

If you find for the Plaintiff, please identify the Plaintiff s darnages for each of
the following years:

2014 80o -oo
2015 A0,13a.t¿L
20t6 ö

On the Defendants, Gayle Evridge and Linda Evridge's, claim against the

Plaintiff, Michael Knecht, we fìnd in tàvor of:

)

)

)
)
)
)

)

)

)

Defendants
Plaintiff: FTH-,H,Ð

rEt I 5 ¿017

Y

- Page 3149

srì.JTH DAKOT l,rî{lFtEo JUOICI^¡- sYs'rEM- _ _ 
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If you find for the Defendants, please identify the Defendants' darnages for
the following:

That Knecht over-grazed Evridges' ranch resulting in temporary
damages to the ranch Õ

That Knecht damaged fencing on Evridges' ranch and has refused to

repair the fencing 'Lt 
, cioÕ

That Knecht failed to farm the Evridges' property in accordance with
opractices of good husbandry

That Evridges suffered a loss on the sale of their cattle in 2016
o

That Knecht fàiled to pay lease rent 13 , ?>'t .'25

Dated this i 5 day of December ,2011

Foreperson

FHf-H'lÞ
?EC I 5 :illl

SûJTH DAXOTA UIIIfIED üÐIqi\t $STEII
lTH CRCUIT CtlRl( oF ccx.Rr
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AGJìIC]I. JL I'LTRA I. I,TJASI:

Thi.s is an agreenrcnt hetu,een C¡\\'l-l-l I-IVRIDGE and l,lr.NDA EVIìIDGE of 1795 I llOrh

S(. Lqltnon, ¡ìt) 57638, hcrcinaltcr reterred ro as "l,ESSOÌìS" and MICI-IEL J. KNECJ{'l'of

l2ó99 sD Hrrr' 75, Lo<jgepole, sD. 576-10, hcrcinatìer relèrrcd ro as "l.DSSllFl."

Ll'lSS()llS agrec to lct. lease and dcnlisÇ unto LESSEE tho rcal es-tate describcd as:

Iyp-
Sec. I; Nl/2NWI/a; NWI/4Nlll/4; Sl/2NEl/4; Nl/2SIjl/4
Sec. 2: ljl /2Nl;l/4; NEI /4SEI/4

Scc. 5; r\ll
Sec. 6: Âll
Scc. 7; NWli4; Nl-l/4; SIll/4: N11l,'4SWl/4
Sec. 8: NWI/4; N1/2SWt/4

'l'rvp. 22 N.. Iìqc. l3 llßl IM. Perkins Co.. SI):
Sec. 36: Âll (sharcd use rvith I.ESSORS)

ascoldinu l{) the ternls hcrcin. 'l-he above descnption is lor a¡rploxinratcly 3.080 aorcs, lcss l0

açrcs l'or i,070 acrcs at $28.55 pcr acrc.

'l'l¡c tctru of this le.rse is lbr tlrrcc 1,cars bcgirur.ing Decentbcr 1,201:ì and tenninating

I)ccer¡bcr i 1. 20 16. t,iisÍìUt-, covcrìants and lgrces to l)ay lo I.,ESSORS the annual rcnt of

lilGI'lT\'-SEVEN TIIOUSi\ND SIX IIUNDRIID FORTY-EIOI{T DOLLARS ¡-'il;,lY CtN.l'S

($87.64 8.50), pavablc ì 0% duc upon signing ol'this agreement of llICI l'f 'fIIOUSAND SEVEN

IIUNI)lì1.:l) SIXTY-FOtJR fX)LI.ARS AND trtGl-l'l'Y-FIVI:l CllN'l'S ($8,764.85) rvhich is

nonreluntlablc; and'l'l{lR'l'Y-t"lVF: 't'l'IOUS^NI) }"lf'l'Y-N,N}'l DOt.l-¡\lìS 
^ND 

FOIìTY

CliN'l'S ($35,0,59..1(D due Dccember l. 20ì3, but no later than January l, 2014; and thc

rernaining FOfIT\'-THRfll- THOUSAND E.IGI'l'f I-tIJNDRED'¡'WEN'I-Y-FOtJR DOLI.AÌì'S

l'W['N'f Y"l]lVIi-CIaNl-S (543,524 25) shall bc duc and payablc no laler t.han Novcmber 10,

t

t

2-0 t4. Sut,scqucrìr ycar lavnrcnrs shatl bc 

Ë ïU, ff ffi
SAND EICI.IÏ

DEC I 5 2017

*T#ðRåffiF#ä,iÏ**

EXHIBIT

TD
3

L

Page 3151 App. 23



TÏUDGMENT: ON ,JURY VERDICT Page l- of 2

STATtr OF SOUTH DA]:{OTA

COUNTY OF PERKINS

MICHAtrL J. KNECHT,

Plaintiff,

iN (ITRCT]TT (IOIIRT

FOURTH .IT]DICIAI, CIRCUIT

52CIV14-000022

County, South Dakota 52ClV1 4-000022

- Page 4236

SS

VS JUDGMENT ON JURY VERDICT

GAYLtr ]IVRIDGtr AND
LINDA trVRIDC}E,

Defenclants

TFIIS MAT"TtrR, having been û'iecl to a jury on Decernber 13, '2O17

tl-trough December 15, 2OI7 , tlte Honorable Eric .J. Stranvn, Cir"cuit Court

Jttclge, pr-esiding, the Plaintiff, Michael Knecht, appearing personally ancl

through his counsel, Robert J. Galbraith, the Defenclalts Gayle Evriclge and

I-ittcla Dvriclge, appear-iug personally ancl througtr their connsel, Thomas E.

I3t-acly, the issues having been cluly triecl, amcl the jur-y ¡¿ultrg lenclerccl its

Verclict, it is her-eby

ORDtrRtrD ADJUGBD AND DtrCRtrtrD that the Plaìntifï, Michael ,J.

l(necht, shall have a judgnent against the l)efenclants, Gavle Evriclgc alcl

Lincla llvliclge, jointly ancl severally, in the arnount of'$ 7O3,730.62, plus pre-

jtrclgrnent inter"est in the amount of $26,571.4 1 ¿rncl post--jrrdgrneltt inlelest

finrn the clate of Verclict urrtil the sÉìlte is paicl; alcl it is ftu'thcr

1

Filed on A8D212O18 Perkins
App. 24



JUDGMENT: ON JURY VERDICT Page 2 of 2

ORDtrRtrD ADJUDGtrD AND DtrCRtrED that the l)efenclamts, Gayle

Ilvriclge ald Lincla Evr:iclge, sha,ll have a juclgment against the Plaintiff, Michael

J. Knecht, in the arnount of $63,824.25, plus pre-judgment intercst in tlte

anount of $4,802.66 ancl post--juclgment interrest frotl the date of Verclict until

the sarr- e is paid.

Dated tþi5 22nd day of August, 2OIB, nunc pro tttttc, December 1,5,2OI7.

BY THE COURT:
I 3:24:58 PL'l

J. STRAWN
Attest:
Peck, Trish
Clerk/Deputy

t Court Juclge

Filed onr08/2112018 Perkins County, South Dakota 52ClV1 4-000022

,2

- Page 4237 App. 25



NOTTCE OF
Page 1 of

ENTRY OF.]UDGMENT: NOTICE OF ENTRY OFJUDGMENT ON LTURY VERDICT
2

STATtr OF SOUTH DAI{OTA iN CIRCI]IT COURT

COUNTY Oiì PERIilNS Ì.-OUR'I'FI .J U D ICIAL CIRCUIT

MICHAtrL J. I(NtrCHT,

Plaintiff,

52CIV14-OOOO22

NOTICD OF ENTRY OF
JUDGMENT ON JURY VERDICT

Scan 1

SS

VS

GAYLtr trVRIDGB AND
LINDA trVRIDGE,

Defenclalts.

TO: DÞIIìtrNDANTS, cAYLtr trVRIDGÞl a¡rcl I-INDA þVRIDGtr, ancl their
attorney of lecorcl, TFIOMAS tr. BII^DY,

YOU ARD HtrREBY NOTIITIED that on tlne 22"¿ clay of August, 20 18, the

Ilonor-able Erjc J. Strawn, Circuit Oourt.Jrrclge irr the l.'ourth .Juclicial Circuit,

Perkins Cìounty, South Dakota, entel-ecl a.Juclgrnent orl.Jnry Ver-clict in the

above-captionecl matter. The .Iuclgnerìt olì,Jurv Verclict was lilecl rvith tire

Per-kins County Clerk of Courts orr Augnst 22,'2O 18. A tr-ue ¿¡rcl correct copy of

tl-le ,Juclgurent on Jury Verclict is attachecl heleto ancl servecl ì-rpon yoLt.

Datecl this 22'd clay of August, 2018.

NOONDY & SOI,AY, LLP

Robert J. Callsraith
ROI3EIì'I' .J. (ìAI,TJRATfH
Attonteys for Plaûútff
326 Forurclels Pan'k [)r'ive / P O.Box BO3O
ì{a¡ricl çj¡1;, Sl) 377ri'9-8030
(605) 7',21-58.16
r-ober'1lr¡;noone \tsola\'. cont

Filed: 812212018 6:04 PM CST Perkins County, South Dakota
- Page 4238
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CERTIFICATE OF SERVICE

l, lìober-t,J. Cìalbr-aitJr, attomey fol- Plaintiff, hereby certiõ/ that a tnle alcl
cor-r-ect copy of thc I'or-egoing rvas servecl on this 22n'r dary of Attgust,2OlB,by
electr-onic service thrrrugh Ocll'sssn trile & Serwe, to:

Thornas B. Bracly
135 tr. Color"aclo Boulevarcl
Spean'fish, SD 57783
tbracl \'fr¿)ly n n i a ck so n . c om,

/ s/ Robert J. Galbraíth
ROBERT.'. GALBRAITH

Scan l-

'2

Filed: 8l22l2A1B 6:04 PM CST Perkins County, South Dakota
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S'IATtr OF SOTITH DAITC)TA

COUNTY Oþ'PÐRì{JNS

MI(ìHAÐL J. I{NECH'|,

Plaintiff,

v b.

GAYLtr Ð\NRIDGÐ ANI)
LINDA trVRIDGB,

I)r:f'errcian t.s

SLì
IN CIRC{IIT COURT'

I,-OT iPAT I .JI,IDICIAI, CIRCL]IT'

J2C;iV i4-tJ0t)02')

-T{-IT}GME}I'T CIffi JU}¿Y \/ERDTCT

TI-IIS MA'I'I'IÐR, having br:err r-r"ierl 1cr ajLtr-\,on Deceml_ter. 13.2(ll7

tht-ottgh Decemlter" 15, 2(l 17, the Hot'rol'al;le Ðric ,J. S.h'arl:n, Clircuit Court

Juctge, prresicliug, the Plailrtilf, X:lichacl Iinecht, appenu-ing 1:ersonall1. and

tirtou.o;h his cottnsel, Robert.J. Galbt-¿rith, tlrc Dcfertt-lanrt.s G.an,le Ðraiclge alcl

Lincla Er,r"iclge, apl,ieä-r'ing pei'st,rnirlh'¿urrl ihlr-¡uglr thcìr counsel, Thotnas E.

f.lradv, tire issues har¡ing bcen cl rìlv l.r:icd, ¿rncl thr jinv havirrg rendered its

Velclict., it is hci-et-¡r¡

ORDBRED AD,ltlcllìD AND DE(,ìlìEìDi) th¿a¡- tirc: Plaint-ifT. N{ichael J.

Kneclrt, shall have a ¡ucl grnent zrqainst thr: I,rr::t'encl¿urts. Ga¡r1s Er¡riclge zurc1

Lintla Evr-iclge,-joirrtJv alicl ser,,el-al1r'..irr tjLc: amorurt of $IO¡,7:3t-l.Ci2, ph-rs ¡;r-e-

ji-tclgtnent intelest in t".lrc anrount r:;l $26,S21.{ i anri post-.lLrdglnel-ìt iùterest

lìom (lre clate of Velclic--t Lrlrril lhc sátlrìc is:1taìtl; and it is frLlthcr

o"f;f"3i¿87Êîi&3:ñfir*Úd?' perr¡ns?8'ilîiV; 8"""i1{,o?r5p"tu Ff"ç,lY;sa%t9!22
Page 4240
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oflDlìlìED /\DJLIDCìI)D AND IltrcREtr.D rhât the Dcfenciarts, Gan''Le

Evriclge ¿urtl l.incl¿t Ilvi'iclgc. shall have a judgrnent against ttre Plaintjff, Michael

J. I{trecìrl, in the arnoLllr.t of $63,82.}.25, ph-rs pre*jucigmcnt íntel.est in the

anLollrll of $4,8(12.r¡6 ¿utcl post-.juclgment intercst fi-om t,he clare of Verilict until

thc sa.rle is pa,ir].

I)¿rted tl-ris -121u clav of Augttst,2018, t1.r,¿cpro tr.r'.c, Dece'rl:el' 15,2OI'i.

BY TFIE (]OLiRT:
l:;:i.;í: 'ì i .:r¿ 5ír F.i'i

C.J. STR¡\WN
Attest.
Peck.. Tr¡slr
CierkiDepLit'u,

Ctxrri Ji-tdge

-: l,:'

2

Fileç,9¡'Q?/7ñût7 åfr¿ppç¡ Usç perr¡n#dm{t't, €ai,#,r tcbr$a 5fifr}ii¡tdoQûffi22
- Page 4241
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PRELIMINARY STATEMENT 

In this brief, Appellants Gayle and Linda Evridge will be referred to as 

“Evridges” and Appellee, Michael J. Knecht, will be referred to as “Knecht.”  

Citations to the certified record as reflected by the Clerk’s Index are 

designated as “CR” followed by the initial page number. Citations to the 2015 trial 

transcript are designated as “TT” followed by the page number and citations to the 

2017 trial transcript are designated as “JT.”   

STATEMENT OF JURISDICTION 

Evridges appeal from 1) the Circuit Court’s evidentiary rulings during trial; 

2) the Circuit Court’s refusal of their proposed jury instructions; 3) the jury’s 

verdict; and 4) the Circuit Court’s denial of their Motion for New Trial.  Judgment 

on the jury’s verdict was entered on August 22, 2018, and Notice of Entry of 

Judgment was filed that same day.  The Circuit Court did not issue a ruling on the 

Motion for New Trial, therefore it was deemed denied pursuant to SDCL § 15-6-

59(b).  Evridges timely filed their Notice of Appeal on September 20, 2018. 

REQUEST FOR ORAL ARGUMENT 

Appellee, Michael J. Knecht, respectfully requests the privilege of 

appearing before this Court for oral argument. 
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STATEMENT OF THE ISSUES 

 

I. Whether the Circuit Court properly admitted evidence regarding the 

Supplemental Lease and excluded evidence of the Intensified Grazing 

Program. 

 

Schoon v. Looby, 2003 S.D. 123, 670 N.W.2d 885 

State v. Barber, 1996 SD 96, 552 N.W.2d 817 

State v. Harris, 2010 S.D. 75, 789 N.W.2d 303 

Supreme Pork, Inc. v. Master Blaster, Inc., 2009 S.D. 20, 764 N.W.2d 474 

 

II. Whether the Circuit Court properly refused to instruct the jury on 

Evridges’ piecemeal version of the previous Declaratory Orders 

 

Luke v. Deal, 2005 SD 6, 692 N.W.2d 165 

Papke v. Harbert, 2007 S.D. 87, 738 N.W.2d 510 

Schultz v. Scandrett, 2015 S.D. 52, 866 N.W.2d 128 

State v. Packed, 2007 SD 75, 736 N.W.2d 851 

 

III. Whether the jury’s verdict for Knecht is supported by the evidence. 

 

Lenards v. DeBoer, 2015 S.D. 49, 865 N.W.2d 867 

Biegler v. Am. Fam. Mut. Ins. Co. 2001 S.D. 13, 621 N.W.2d 592 

Miller v. Hernandez, 520 N.W.2d 266 (S.D.1994) 

State v. Packed, 2007 SD 75, 736 N.W.2d 851 

 

 

IV. Whether the jury’s verdict denying damages to Evridges is supported 

by the evidence.  

 

Alvine Family Ltd. P'ship v. Hagemann, 2010 S.D. 28, 780 N.W.2d 507 

Miller v. Hernandez, 520 N.W.2d 266 (S.D.1994) 

Rogen v. Monson, 2000 S.D. 51, 609 N.W.2d 456 

State v. Packed, 2007 SD 75, 736 N.W.2d 851 
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STATEMENT OF THE CASE 

 

 Knecht brought this action asserting a breach of contract claim against 

Evridges, who counterclaimed for breach of contract. (CR. 1, 3050). The case was 

bifurcated into (i) a court trial on the declaratory judgment regarding the 

enforceability and construction of the two lease agreements entitled "Agricultural 

Lease" and "Supplemental Agricultural Lease” and (ii) a jury trial for any 

remaining issues including damages. (CR. 111). The court trial was conducted on 

August 24, 2015, August 31, 2015 and September 23, 2015. (CR.1203-1825).  

 The Court entered its Findings of Fact and Conclusions of Law and 

Declaratory Orders on January 11, 2016. (CR.2209). 

 Knecht contested the Findings of Fact and Conclusions of Law and 

Declaratory Orders and resulting Judgment, and filed an interlocutory appeal.  

That appeal was dismissed by the South Dakota Supreme Court for lack of subject 

matter jurisdiction by Order dated July 18, 2016. (CR. 2614). Those issues are 

now being address, with others arising from the jury trial, in Appeal No. 28781 

before this court. 

 A Jury Trial on the remaining issues of this case was held from December 

13, 2017 to December 15, 2017 in Perkins County. (CR. 3146). The Jury awarded 

Knecht $103,3730.62 in damages against Evridges, plus pre and post judgment 

interest. (CR. 4236). And Evridges were awarded $63,824.25 in damages against 

Knecht, plus pre and post judgment interest. (CR. 4236). Of this amount, $20,000 
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was for alleged fencing damages and the remainder was for 2016 rent.  

 On July 26, 2018, Evridges’ filed a motion for new trial. (CR.3382). 

Knecht resisted this motion. (CR. 3422).  

 On August 22, 2018, Judgment on Jury verdict and Notice of Entry of 

Judgment was filed. (CR.4236, 4238). Evridges’ withdrew their Motion for New 

Trial on August 31, 2018. (CR. 4275). Six days later, Evridges’ refiled their 

Motion for New Trial. (CR. 4279). There was no ruling on the Motion by the 

Circuit Court, although such motion is deemed denied by operation  SDCL § 15-

6-59(b). 

 Evridges now appeal from the Circuit Court’s evidentiary rulings, jury 

instructions, jury verdict and denial of Motion for New Trial. Knecht also filed 

Notice of Appeal (No. 28781), raising several issues, and the two appeals have 

now been consolidated. 

STATEMENT OF THE FACTS 

Knecht set forth a very detailed statement of facts in Appeal No. 28781 

because the claims at issue require an understanding of the sequence of events and 

issues presented. A concise review of pertinent facts is set forth below. 

In late 2012, Mike Knecht placed advertisements seeking to lease ranchland 

on an annual basis. (CR. 1203) (TT 7, 96). Knecht connected with Evridges, who 

stated that their land was tied to the Grand River Grazing Association (“Grand 

River”). This was especially attractive to Knecht because 1) it ensured his cattle 
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would have more than enough grass and water during the summer months1 and 2) 

Grand River would provide salt and minerals to cattle grazing its lands, so no 

additional supplements were necessary. (CR. 1203) (TT 15, 16).    

The parties eventually reached agreement on terms. On December 3, 2013, 

Knecht met Evridges at their lawyer’s office to execute a lease agreement for use 

of Evridges’ ranch. (CR. 2209) (FF ¶ 11). To his surprise, Knecht was presented 

with two sperate leases for the same ground: the “Agricultural Lease” and the 

“Supplemental Lease.” (CR. 1203, 2209) (TT 9) (FF ¶ 11). When Knecht 

questioned why there were two leases instead of one, he was told it was the only 

way Evridges could lease their ranch. (CR. 1203, 2209) (TT 9, 140) (FF ¶ 11). 

Knecht relied on representations of Evridges and executed both leases that 

evening, providing Evridges with two separate checks totaling $15,700.00 as a 

down payment.2 (CR. 799) (AFF ¶ 8). The leases are set forth in Appellee’s 

Appendix at pages 1-9.  

After the leases were executed, Evridges advised Knecht that the 

Supplemental Lease had to be kept secret and that he was not to talk to the 

neighbors or tell anyone about its existence. (CR. 799, 1203) (AFF ¶8) (TT 154). 

When Knecht questioned why this was so, Evridges responded that they didn't 

want anyone knowing their financial business and it was just the way things had to 

                                              
1 The Grand River permit provided Knecht use of federal grasslands to graze his cattle 

from mid-May until October each year. (CR.1203) (TT 15, 16).  
2 Knecht issued separate checks for the Agricultural Lease and for the Supplemental 

Lease because Evridges told him it was necessary for tax purposes. (CR.799) (AFF ¶ 8). 
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be done. (CR. 1203, 2209) (TT 154) (FF ¶ 13). Furthermore, when Evridges was 

asked about the Supplemental Lease during the August 31, 2015 trial, he testified: 

[T]here’s got to be two leases, and it’s got to be hushed up, it’s got to be 

quiet, it’s got to be secret. Is this my wishes? No. I am extremely 

uncomfortable with this. I never plan [sic] in my life to have a second lease. 

This is not right, Its underhanded. There’s nothing good about it. But if 

people get old, their livelihood depends on it, they may have to do it. I did 

not sign those two leases with a good feeling in my heart. I signed those 

two leases because I could not work on my own terms. (CR. 1203) (TT 

517-521). 

  

Grand River is an entity regulated by the U.S. Department of Agriculture, 

Forest Service with the authority to allow private parties access to government 

owned grasslands for grazing purposes. (CR. 606, 868). Grand River operates in 

accordance with a set of management rules that are approved by the Forest 

Service. (CR. 606, 868). All members of the association must abide by these rules 

to be issued a grazing permit. (CR. 606, 868).  

Knecht had never grazed cattle on government land and knew nothing 

about the rules. (CR. 1203) (TT 9-10). Rather, Knecht relied on Evridges to get his 

permit approved per the Agricultural Lease terms. (CR. 2209, 2896) (AFF ¶8) 

(AFF2 ¶7-8). Evridges had been members of Grand River since 1991 and held a 

valid grazing permit for over 40 years. (CR. 1203) (TT 516).  

Although Evridges were fully aware of the Grand River’s rules, they chose 

to blatantly ignore them. (CR. 2209) (FF ¶ 8, 19). First, Evridges knew that the 

grazing permit could not be subleased. (CR. 1203) (TT 516). Nonetheless, they 
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created the Supplemental Lease which purportedly did exactly that. (CR. 2896) 

(AFF2 ¶8). The following is Evridges’ testimony from the August 31, 2015 trial: 

Q: And paragraph 5, “Grazing privileges cannot be subleased through the 

leasing of the based property.” Do you see that? 

A: Yes, sir, I do. 

Q: And you knew that; right? 

A: I do. I know that very well. 

(CR.1203) (TT 516). 

Second, Evridges knew that all leases involving land attached to a grazing 

permit had to be approved by Grand River. (CR. 1203) (TT 568). In fact, before 

the Supplemental Lease was executed, Evridges presented Grand River’s leasing 

committee with a hypothetical lease proposing $30 per acre cash rent for their 

land. (CR. 1203) (TT 569).  The committee rejected Evridges’ proposed lease 

because the amount was too high. (CR.1203) (TT 569). Evridges prepared the 

Agricultural Lease at $28.55 per acre to ensure its approval. (CR. 1203) (TT 569-

570). They then created the Supplemental Lease, which leased the same ground, to 

receive additional compensation without Grand River’s knowledge. (CR. 1203, 

2209) (TT 569-570) (FF ¶19). Evridges testified that one of the reasons they 

established the Supplemental Lease was to cover their overhead expenses from the 

ranch. (CR. 1203) (TT 519, 569).   
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Evridges submitted the Agricultural Lease to Grand River to assist in 

transferring their grazing permit to Knecht but withheld the Supplemental Lease. 

(CR. 2209) (FF ¶ 17, 19). 

In January of 2014, Grand River approved the Agricultural Lease and 

granted Knecht’s grazing permit, authorizing 239 head cow/calf pairs and 6 bulls 

to graze on their land during the summer months. (CR. 2896) (AFF2 ¶14). Knecht 

then tendered the remainder of his 2014 lease payment to Evridges. (CR. 2896) 

(AFF2 ¶14).  On February 28, 2014, Knecht brought around 200 head of cattle 

onto the ranch. (CR. 799) (AFF ¶11). Shortly after, conflicts arose between Knecht 

and Evridges. (CR. 799) (AFF ¶12-28). The most notable issue involves Evridges 

use of land leased to and paid for by Knecht, without Knecht’s consent. (CR. 

2896) (AFF2 ¶21-28). Although the contract between Knecht and Evridges 

provided that they would both have shared use of one section of the ranch (Section 

36), after the leases were executed, Knecht verbally agreed to allow Evridges 

house two pet cows and three horses on the ranch. (CR. 3431) (JT 111). However, 

Evridges actual use of the ranch greatly exceeded this agreement. (CR. 3431) (JT 

112-116).  

Specifically, during 2014, Evridges allowed 400 yearlings, 8 horses and 16 

bulls to graze on the land Knecht leased. (CR. 3431) (JT 112-116). In 2015, 

Evridges allowed 350 yearlings, 8 horses and 12 bulls to graze on the land Knecht 

leased. (CR. 3431) (JT 112-116).  Evridges’ unauthorized use of the ranch 
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prevented Knecht from using significant portions of the ranch for his own herd. 

(CR. 2896) (AFF2 ¶21-28). During those years, Evridges admittedly used roughly 

40% of the land they leased to Knecht.3 (CR. 3964) (JT 671, 683). What’s more, at 

one point, Evridges requested that Knecht allow them to move their yearlings from 

section 36 to another part of the ranch, which Knecht declined. (CR. 3660) (JT 

460). Regardless, Evridges cut down three of the ranch’s fences to facilitate the 

unauthorized move. (CR. 2209, 3660) (FF ¶22) (JT 460).  

Due to Evridges’ explanation of the leases, Knecht genuinely believed the 

Agricultural Lease was for use of Evridges’ ranch (3,070 acres) and the 

Supplemental Lease was for use of Evridges’ grazing permit with Grand River. 

(CR. 1203, 2896) (TT 154) (AFF2 ¶21-28). Evridges further explained that the 

Knecht would receive a small bill from Grand River for salt and oilers. (CR. 1203) 

(TT 31). However, in April of 2014, Grand River sent Knecht an invoice for 

$14,047, which he paid.4 (CR. 608, 1203) (TT 31). This unexpected expense 

caused Knecht to question Grand River and its members about the association’s 

rules. (CR. 1203) (TT 32). Thereafter, Knecht discovered that Grand River did not 

receive a copy of the Supplemental Lease. (CR. 1203) (TT 33). And even though 

it was not Knecht’s responsibility to submit the Supplemental Lease to Grand 

River, he did so because it was required by the rules. (CR. 1203) (TT 33). 

                                              
3 In 2016, Evridges’ use of the ranch declined. (CR.3964) (JT 671). 
4 In 2015, Knecht received a second invoice from Grand River for $15,769.83, which he 

paid. (CR. 2532) (AFF3 ¶24). 
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On November 10, 2014, Knecht submitted the second half of the 2014 lease 

payment to Evridges, which they accepted. (CR. 799) (AFF ¶28). In December of 

2014, Knecht tendered the first half of the 2015 lease payment to Evridges, but it 

was rejected. (CR. 799) (AFF ¶29).  Several weeks later, Evridges’ attorney sent 

Knecht a letter indicating that he was in violation of the lease agreements. (CR. 

945). The letter also explicitly stated that Evridges were aware Knecht had 

contacted Grand River, and they were not willing to change the terms of their 

contract with Knecht. (CR. 945). This lawsuit was then commenced.  

After filing, Knecht deposited the first half of his 2015 lease payment with 

the Perkins County Clerk of Court. (CR. 1, 799) (AFF ¶28). In response to 

Knecht’s lawsuit, Evridges sought to terminate the agreements. (CR. 2896) (AFF2 

¶32, 33).  Although Knecht undoubtedly received much less than he had bargained 

for, Knecht refused to cancel the leases because “he had nowhere to go and … had 

to run his cattle.” (CR. 3431) (JT 126). Knecht testified “you can’t just take cattle 

and box them up and put them away in [sic] a shelf for two years…I still had to 

have that lease.” (CR. 3431) (JT 126). 

One of Evridges’ allegations was that Knecht violated a provision in the 

Agricultural Lease requiring him to repair fences on the ranch, if damaged by 

Knecht’s cattle. (CR. 592). Before Knecht occupied the ranch, a prairie fire 

damaged 1,000 acres of Evridges’ ranch, including numerous fences. (CR. 1203) 

(TT46). Six months later, the Atlas snow storm further damaged Evridges’ fences. 
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(CR. 1203) (TT 72-73). That same year, Evridges ran more than 950 head of cattle 

on their ranch which also damaged their fences. (CR. 2896) (AFF2 ¶80). Knecht 

testified that by the time he leased the ranch in 2014, Evridges fences were 

“horrid” and “in pretty tough shape.” (CR. 1203) (TT 45). Even though Knecht’s 

cattle did not cause the damage, he repeatedly requested Evridges provide him 

with materials to repair the perimeter fences as required by the Agricultural Lease. 

(CR. 1203, 2896, 3431) (TT 46) (AFF2 ¶82) (JT 127). Knecht eventually repaired 

the fences at his own expense to ensure his cattle stayed within the boundaries of 

the ranch. (CR. 1203, 2896) (TT 47) (AFF2 ¶82). 

Evridges also alleged that Knecht violated the lease agreements by failing 

to implement an intensified grazing program.  (CR. 2209) (FF ¶23).  The intensive 

grazing plan required the Ranch to be divided into multiple pastures, limiting the 

area in which livestock graze and duration of grazing.  (CR. 2209) (FF ¶23).  

However, at the court trial, Judge Macy concluded that 1) there was no mention of 

the intensive grazing plan in the contracts, 2) the fences on the ranch were not in a 

condition to operate the intensified grazing program as contemplated by Evridges; 

and 3) Knecht was not obligated to implement a grazing plan on the ranch. (CR. 

2209) (CL ¶17).  

On March 19, 2015, Grand River sent notice to Knecht and Evridges that 

the Supplemental Lease agreement violated the Grand River rules with the United 

States Forest Service (CR. 866). In addition, commensurability had been 
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compromised by Evridges grazing on bases acres which were to be used for winter 

grazing by Knecht. (CR. 866).  Grand River further recommended that the parties 

operate solely under the Agricultural Lease agreement and terminate the 

Supplemental Lease. (CR. 866).   

A month later, Grand River sent a second letter indicating that Knecht 

would have a conditional grazing permit for 2015, so long as the Court held the 

Agricultural Lease to be valid. (CR. 798). This letter also stated, “under no 

circumstance shall the second Supplemental Lease be in force, nor shall Evridges 

receive any remuneration from this lease.” (CR. 798). 

In August of 2015, Grand River suspended Evridges’ grazing permit, 

preventing Knecht’s use of the permit in 2016. (CR. 1007). A month later, Knecht 

appeared in front of the Grand River board to request that his grazing permit be 

reinstated for 2016. (CR. 2369). On February 19, 2016, Grand River sent a letter 

to Knecht affirming their decision to suspend his grazing permit for 2016. (CR. 

2369). In that letter, Grand River stated the following: “if [Knecht’s] request to 

have the 2016 permit was granted, the Court would require Knecht to pay 

Evridges for the amount in the Supplementary Lease which would create another 

violation.” (CR. 2369). The violation of Grand River’s rules is a breach of federal 

regulations. (CR. 2372).  Thus, Knecht lost his Grand River grazing permit for 

2016. (CR.2369, 2896) (AFF2 ¶30). 
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Knecht needed the feed available from Grand River to carry his cattle 

operation thorough the next year. (CR. 3431) (JT 138). The benefits of the grazing 

permit in 2016, as specified in his lease, would have allowed him to save 800 tons 

of hay. (CR. 3431) (JT 143). This hay would then be used to feed his cattle in the 

spring of 2017. Because Knecht did not have enough hay to feed all his cattle, 

some of Knecht’s cattle had to be sold. (CR. 3431) (JT 142).  

ARGUMENT AND AUTHORITIES 

I. THE CIRCUIT COURT’S EVIDENTIARY RULINGS WERE 

PROPER. 

 [E]videntiary rulings are presumed correct [.]” State v. Berget, 2014 S.D. 

61, ¶ 13, 853 N.W.2d 45, 51-52. This Court reviews those rulings for an abuse of 

discretion. State v. Engesser, 2003 S.D. 47, ¶ 15, 661 N.W.2d 739, 746. An abuse 

of discretion is “a fundamental error of judgment, a choice outside the range of 

permissible choices, a decision, which, on full consideration, is arbitrary or 

unreasonable.” State v. Kvasnicka, 2013 S.D. 25, ¶ 17, 829 N.W.2d 123, 127-28. 

“If error is found, it must be prejudicial before this Court will overturn the trial 

court's evidentiary ruling.” State v. Harris, 2010 S.D. 75, ¶ 8, 789 N.W.2d 303, 

307. Evidence is not prejudicial merely because its legitimate probative force 

damages the defendant's case. SDCL § 19-12-403. Novak v. McEldowney, 2002 

S.D. 162 ¶11, 655 N.W.2d 909. Rather, there must be unfair advantage gained by 

opposing party through evidence which persuades trier of fact by illegitimate 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034093934&pubNum=0000595&originatingDoc=Ie49436509f0911e7abd4d53a4dbd6890&refType=RP&fi=co_pp_sp_595_51&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_595_51
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034093934&pubNum=0000595&originatingDoc=Ie49436509f0911e7abd4d53a4dbd6890&refType=RP&fi=co_pp_sp_595_51&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_595_51
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003308148&pubNum=0000595&originatingDoc=Ie49436509f0911e7abd4d53a4dbd6890&refType=RP&fi=co_pp_sp_595_746&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_595_746
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030240058&pubNum=0000595&originatingDoc=Ie49436509f0911e7abd4d53a4dbd6890&refType=RP&fi=co_pp_sp_595_127&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_595_127
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000359&cite=SDSTS19-12-3&originatingDoc=N97220230B2E911E4BAB395BD38E0AF0B&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002796466&pubNum=0000595&originatingDoc=N97220230B2E911E4BAB395BD38E0AF0B&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002796466&pubNum=0000595&originatingDoc=N97220230B2E911E4BAB395BD38E0AF0B&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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means. Sander v. Geib, Elston, Frost Professional Ass'n, 506 N.W.2d 107, 119 

(S.D.1993). 

 The denial of a motion for a new trial is also reviewed for an abuse of 

discretion. Hewitt v. Felderman, 2013 S.D. 91, ¶ 14, 841 N.W.2d 258, 262. “This 

Court will uphold a jury verdict ‘if the jury's verdict can be explained with 

reference to the evidence,’ viewing the evidence in a light most favorable to the 

verdict.” Id. (quoting Alvine Family Ltd. P'ship v. Hagemann, 2010 S.D. 28, ¶ 18, 

780 N.W.2d 507, 512). “This Court should only set a jury's verdict aside in 

‘extreme cases' where the jury has acted under passion or prejudice or where ‘the 

jury has palpably mistaken the rules of law.’ ” Id.(quoting Roth v. Farner–Bocken 

Co., 2003 S.D. 80, ¶ 10, 667 N.W.2d 651, 659.  ‘if there is competent and 

substantial evidence to support the verdict, it must be upheld.’ ” Kremer v. 

American Family Mut. Ins. Co., 501 N.W.2d 765, 772 (S.D.1993)  (citations 

omitted). 

a. Evidence of the Supplemental Lease was Properly Admitted at 

Trial Because it is Relevant to Knecht’s Breach of Contract 

Claim and Necessary to Defend Evridges’ Counterclaim 

 Evidence regarding the grazing association’s disapproval of the 

Supplemental Lease and the reasoning behind their subsequent termination of said 

lease is directly relevant Knecht’s breach of contract claim and his defense to 

Evridges’ counterclaim for overgrazing. Relevant evidence is that which has any 

tendency to make the existence of any fact that is of consequence to the 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993177337&pubNum=0000595&originatingDoc=N97220230B2E911E4BAB395BD38E0AF0B&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032279990&pubNum=0000595&originatingDoc=I69638af8164a11e5a795ac035416da91&refType=RP&fi=co_pp_sp_595_262&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_262
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003498303&pubNum=0000595&originatingDoc=I69638af8164a11e5a795ac035416da91&refType=RP&fi=co_pp_sp_595_659&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_659
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determination of the action more probable or less probable than it would be 

without the evidence. SDCL § 19-19-401. Pursuant to SDCL § 19-19-402, “all 

relevant evidence is admissible, except as otherwise provided by constitution or 

statute or by this chapter or other rules promulgated by the Supreme Court of this 

state.” “The court may exclude relevant evidence if its probative value is 

substantially outweighed by a danger of one or more of the following: unfair 

prejudice, confusing the issues, misleading the jury, undue delay, wasting time, or 

needlessly presenting cumulative evidence.” SDCL §19-19-403. However, 

“admission of evidence is favored, and the judicial power to exclude such 

evidence” when its probative value is substantially outweighed by unfair prejudice 

“should be used sparingly.” Supreme Pork, Inc. v. Master Blaster, Inc., 2009 S.D. 

20, ¶30, 764 N.W.2d 474, 484 (citation omitted). 

 The Circuit Court correctly addressed this issue at an in chambers 

conference prior to the commencement of trial: 

[T]he crux of this case was that there was this additional lease that was 

done. "Don't tell anybody about this lease," is my understanding of what the 

Evridges were telling him, and then when he did confront the Association 

with this additional lease, then that raised the issue because he says, "I've 

got two leases."  

 

 *** 

[Knecht’s] claim is is [sic] based on what appears to be in his opinion 

dubious contractual relationships or contracts were created. One was a 

standard one that was required by the Association, and one was a secret one 

that was done in the end. He's got to bring that out so he can show that there 

was. Judge Macy's decision did not preclude the jury from not hearing that 

there was a second lease. We got to talk about the second lease.  
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(CR. 3438, 3441, 3443) 

 

Nevertheless, Evridges argue that evidence regarding the grazing 

association’s disapproval of the Supplemental Lease and the reasons behind its 

subsequent termination of the lease is irrelevant to Knecht’s breach of contract 

claim because none of the damages claimed by Knecht resulted from his loss of 

the grazing permit. This argument is misguided.  

According to an express provision of the Agricultural Lease, Evridges 

contracted to “[assist Knecht] with issuance of a grazing permit” tied to their 

ranch. (CR. 592) Without question, Evridges failed to fulfil this obligation and 

breached the contract with resulting damages to Knecht in 2016. But more 

importantly, it is undisputed that Evridges’ wrongful conduct is the primary reason 

Knecht’s permit was questioned and revoked, which, in effect, damaged Knecht’s 

cattle operation.  

Specifically, Evridges convinced Knecht to execute the Supplemental 

Lease, knowing it violated the grazing associations rules. Knecht was then told to 

keep the lease a secret for arbitrary reasons. In 2016, when the association became 

aware of the Supplemental Lease, it revoked Knecht’s permit. The revocation of 

Knecht’s grazing permit damaged his cattle operation because without the permit, 

Knecht was unable to accumulate the hay needed to carry his cattle operation 

through the next year. (CR. 3431) (JT 138). Knecht’s ability to use the benefits of 

the grazing permit in 2016, as specified in the lease, would have allowed him to 
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conserve 800 tons of hay. (CR. 3431) (JT 143). This hay would then be used to 

feed his cattle in the spring of 2017. Because Knecht did not have enough hay to 

feed all his cattle, some of his cattle were sold prematurely. (CR. 3431) (JT 142).  

As such, Evridges’ breach of the Agricultural Lease agreement clearly damaged 

Knecht.  Furthermore, the association’s involvement, including its reasoning for 

terminating Knecht’s permit, is directly relevant to his breach of contract claim.  

 Evridges contend that Knecht breached the leases by overgrazing the ranch 

and running more cattle then it could sustain. However, once again, Evridges’ 

initial plan and wrongful conduct is the sole reason any overgrazing occurred. 

Evridges did not include specific lease terms incorporating mandated grazing 

details and were to “share” certain portions of the ranch and graze their own 

animals only as set forth in the leases. But evidence demonstrated disputes over 

use of the leased premises by Evridges. (CR. 3431) (JT 111-116). Thus, the entire 

plan of the parties and conduct throughout the lease were at issue in the case. 

Further, as mentioned above, Evridges’ persuaded Knecht to execute the 

Supplemental Lease, knowing it was prohibited by the grazing association. When 

the association became aware of the Supplemental Lease in 2016, they revoked 

Knecht’s grazing permit because the lease violated their rules of management. 

(CR. 2372). As a result, Knecht lost his ability to graze on federal land and was 

forced to graze his entire herd on Evridges’ deeded property.  
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 The grazing permit effectively allowed Knecht to run additional livestock 

on Evridges ranch because, for half of the year, a set number of cattle would be 

housed and fed on federal land. Without the permit, Knecht had no other option 

but to maintain his entire herd on Evridges’ ranch. Thus, any overgrazing that 

occurred in 2016 was a direct result of the revocation of Knecht’s permit.  And, 

but for Evridges’ intentional violation of the grazing association’s rules, Knecht’s 

permit would not have been revoked. Therefore, the admission of such evidence is 

both relevant and necessary to Knecht’s defense of Evridges counterclaim for 

overgrazing.   

 Moreover, to prohibit the jury from hearing this evidence would, without a 

doubt, cause confusion and unfairly prejudice Knecht. SDCL § 19-19-403. Had 

the jury not been apprised of evidence regarding the grazing association’s 

disapproval of the Supplemental Lease and the fact that Evridges’ deliberate 

conduct resulted in the revocation of Knecht’s grazing permit in 2016, it would 

have wrongfully assumed that Knecht’s actions alone caused the loss of his 

permit. Again, the events leading up to 2016 and use of the deeded property plus 

the Grand River grazing rights established the condition of the deeded property 

and reasons for its condition. Therefore, the loss of grazing rights is necessary for 

context. Without admission of such evidence, Knecht would be unfairly prejudiced 

because the jury would lack fundamental facts – Evridges’ intentional violation of 

the association rules caused Knecht to lose his permit – necessary to a fair and just 
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verdict. See Supreme Pork, Inc., 2009 S.D. 20, ¶30, 764 N.W.2d at 484. 

(prejudicial evidence is that which has the capacity to persuade the jury by 

illegitimate means which results in one party having an unfair advantage) (citation 

omitted). Thus, because the exclusion of such evidence would have persuaded the 

jury by illegitimate means and resulted in an unfair advantage to Evridges, it was 

properly admitted by the Circuit Court. Id. at ¶30. at 484.  

 Alternatively, Evridges have failed to meet their burden of establishing 

such evidence is inadmissible. See Supreme Pork, 2009 S.D. 20, ¶ 56, 764 N.W.2d 

at 490. (“The party objecting to the admission of evidence has the burden of 

establishing that the trial concerns expressed in Rule 403 substantially outweigh 

probative value.”)  (emphasis omitted) (citations omitted). In their brief, Evridges 

fail to adequately explain how they were prejudiced by the court’s admission of 

evidence regarding the grazing association and their intentional violation of its 

rules.  Evridges’ mere disapproval of the evidence, because it raises questions 

regarding their credibility and presumably damages their case, is insufficient to 

justify its preclusion. See State v. Barber, 1996 SD 96, ¶ 19, 552 N.W.2d 817, 821. 

(Evidence is not prejudicial “merely because its legitimate probative force 

damages the defendant's case.”)  Because the admission of evidence regarding the 

grazing association and its reasoning for terminating Knecht’s grazing permit was 

necessary for a fair and impartial verdict, the probative value of such evidence 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018525927&pubNum=595&originatingDoc=I112fa424dfe311e08b448cf533780ea2&refType=RP&fi=co_pp_sp_595_490&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_595_490
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largely outweighed its prejudicial effect of harming Evridges’ case.  As such, the 

Circuit Court properly admitted this evidence.  

 Even if the circuit erred in allowing such evidence, it does not amount to an 

abuse of discretion because overall, Evridges were not prejudiced. See Harris, 

2010 S.D. 75, ¶ 8, 789 N.W.2d 303 at 307. (Holding that even if error is found, it 

must be prejudicial before the trial court's evidentiary ruling will be overturned). 

Despite the unquestionable damages suffered by Knecht in 2016 due to the loss of 

his grazing permit, which occurred by no fault of his own, the jury awarded 

Knecht zero damages for that year. In fact, Evridges were awarded $43,824.25, the 

full lease payment on the Agricultural Lease in 2016. Thus, the admission of 

evidence regarding the grazing association and its reasoning for terminating 

Knecht’s grazing permit did not prejudice Evridges because it had no effect on the 

2016 verdict and did not harm their substantial rights. See Schoon v. Looby, 2003 

S.D. 123, ¶ 18, 670 N.W.2d 885, 891 (Error is prejudicial if it “most likely has had 

some effect on the verdict and harmed the substantial rights of the moving 

party.”). For this reason, any error that may have occurred is deemed harmless, 

and does not amount to an abuse of discretion. See SDCL §15-6-61. Accordingly, 

the Circuit Courts evidentiary rulings must be affirmed.  

b. The Circuit Court’s Refusal of Evidence Regarding Evridges’ 

Intensified Grazing Program was Proper.  

The Circuit Court did not err in refusing Evridges proffered evidence 

regarding the intensified grazing program because Knecht was not obligated to 
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follow the grazing program and the admission of such evidence would have 

confused the jury. In their brief, Evridges assert that because Judge Macy “entered 

no conclusions of law regarding the intensified grazing program,” testimony 

regarding the grazing program should have been admitted. Br. of Appellant at pg. 

18. This is not the case.  Judge Macy’s Conclusions of Law explicitly addressed 

the issue: 

Any ambiguities arising from either lease contract are resolved against the 

Evridges. There are no terms referring to the implementation of a Grazing 

Plan. The provision allowing Evridges to direct the movement of cattle is 

vague and ambiguous. Therefore, the implementation of a Grazing Plan is 

resolved against the Evridges. Knecht was not obligated to implement a 

Grazing Plan on the Ranch. 

 

(CR. 2209) (CL ¶17). Because Judge Macy ruled that Knecht was not obligated to 

implement a grazing plan on the ranch, testimony from Evridges or any of their 

experts regarding Knecht’s failure to implement the grazing program was properly 

precluded by the Circuit Court.  

Next, Evridges argue that the Circuit Court erred in precluding their 

testimony regarding the intensified grazing program as a defense to Knecht’s 

claim concerning the number of cattle Evridges’ ranch adequately supports 

without causing damage. Once again, this argument carries no weight. An 

intensified grazing program allows a ranch to sustain substantially more cattle then 

it could otherwise because the pastures are split into sections by fences, limiting 

the area in which livestock graze and duration of grazing. (CR. 2209) (FF ¶23). It 

is not the only method of preventing overgrazing, but a very specific one. Because 
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implementation of a grazing program was not required under the lease agreements 

at issue, and specifically because it was not spelled out and incorporated into the 

agreements, Knecht cannot be held to that standard. (CR. 2209) (FF ¶23). More 

importantly, Evridges did not leave the fences in place to conduct that type of 

range management, and Knecht’s only obligation regarding fencing was to repair 

the existing fences using Evridges’ materials, which were never provided. (CR. 

2209) (FF ¶25). 

When Knecht took possession of Evridges’ ranch in February of 2014, the 

majority of the interior fences had been destroyed by natural disasters. (CR. 2209) 

(FF ¶24). As a result, “the fences on the ranch were not in a condition to operate 

the intensified grazing program as contemplated by Evridges”. (CR. 2209) (FF 

¶25). Therefore, any testimony pertaining to the intensified grazing plan, 

regardless of whether Evridges had once implemented such a plan to maximize the 

ranch’s grazing capacity, was irrelevant because it was fundamentally impossible 

for Knecht to follow suit. Additionally, if admitted, such testimony would have 

confused the jury because the court would then be required to notify the jury that 

any testimony regarding the intensified grazing program is not to be considered in 

determining overgrazing damages nor could it apply to fencing, since there were 

no intensive grazing fences in place. See SDCL § 19-19-403 (Evidence that would 

cause confusion of issues is properly excluded). Accordingly, the Circuit Court 

properly precluded this evidence.  



 

 

 

29 

 

 Lastly, Evridges argue that the Circuit Court erred in allowing Knecht to 

testify regarding Evridges’ misrepresentation of their ranch’s grazing capacity. 

However, Knecht’s testimony on this issue was both relevant and admissible 

because it not only supported his breach of contract claim, but also was necessary 

to refute Evridges’ claim that he overgrazed the ranch. Without such testimony, 

Knecht would have been unfairly prejudiced because it would have led the jury to 

believe that Knecht knew Evridges’ ranch would not suit the needs of his herd, but 

nevertheless leased it with the intention of depleting its resources by intentionally 

overloading its capacity. This is simply false. As such, the exclusion of Knecht’s 

testimony regarding Evridges’ misrepresentation of their ranch’s grazing capacity 

would have persuaded the jury by illegitimate means, which is unlawful. See State 

v. Ralios, 2010 S.D. 43,  ¶42, 783 N.W.2d 647, 655. (Unfair prejudice, when 

determining whether the probative value of evidence is substantially outweighed 

by the danger of unfair prejudice, means evidence that has the capacity to persuade 

by illegitimate means.) Thus, the probative value of Knecht’s testimony 

considerably outweighed its prejudicial effect and was properly admitted.  

Furthermore, even if the court allowed this testimony in error, it does not 

amount to an abuse of discretion because the testimony did not prejudice Evridges. 

See Harris, 2010 S.D. 75, ¶ 8, 789 N.W.2d 303, 307. (Holding that even if error is 

found, it must be prejudicial before the trial court's evidentiary ruling will be 

overturned).  In fact, the jury was not swayed by Kencht’s testimony regarding 
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Evridges’ misrepresentation of their ranch’s grazing capacity because Knecht’s 

damages were awarded due to the fact that he was deprived use of 40% of the 

ranch in 2014 and 2015, which is further discussed below. (CR. 3431, 3964) (JT 

112-118, 671, 683). Moreover, Knecht received zero damages for 2016, the year 

in which Evirdges’ misrepresentation of the ranch’s grazing capacity adversely 

impacted Knecht the most since his ability to graze cattle on federal land was 

revoked, and he was forced to house his herd solely on Evridges’ deeded property. 

Consequently, Evridges have failed to meet their burden of showing prejudice. See 

Harris, 2010 S.D. 75, ¶ 17, 789 N.W.2d 303, 309 (“A defendant must prove that 

trial court’s admission of evidence resulted in prejudice.” Error is prejudicial 

when, in all probability it produced some effect upon the final result and affected 

rights of the party assigning it.).  Therefore, the Circuit Court’s evidentiary rulings 

must be affirmed.  

II. THE CIRCUIT COURT PROPERLY REFUSED TO INSTRUCT 

THE JURY ON EVRIDGES’ PIECEMEAL VERSION OF THE 

FINDINGS OF FACT, CONCLUSIONS OF LAW AND 

DECLARATORY ORDERS. 

The Circuit Court’s refusal to instruct the jury on Evridges’ piecemeal 

version of Judge Macy’s Findings of Fact, Conclusions of Law and Declaratory 

Orders was proper to avoid misleading or confusing the jury. The Circuit Court 

has discretion in the wording and arrangement of its jury instructions, and this 

court reviews a trial court's decision to grant or deny a particular instruction under 

the abuse of discretion standard. See Luke v. Deal, 2005 SD 6, ¶ 11, 692 N.W.2d 
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165, 168 (citation omitted). “However, no court has discretion to give incorrect, 

misleading, conflicting, or confusing instructions: to do so constitutes reversible 

error if it is shown not only that the instructions were erroneous, but also that they 

were prejudicial.” State v. Packed, 2007 SD 75, ¶ 17, 736 N.W.2d 851, 

856 (quoting Vetter v. Cam Wal Elec. Co-op., Inc., 2006 SD 21, ¶ 10, 711 N.W.2d 

612, 615) (internal citations omitted). Erroneous instructions are prejudicial 

under SDCL § 15-6-61 when in all probability they produced some effect upon the 

verdict and were harmful to the substantial rights of a party. Id. 

Evridges argue that 1) the Circuit Court erred in refusing to allow their 

proposed jury instructions because the instructions mirrored Judge Macy’s rulings 

from the court trial and were the law of the case; and 2) the Circuit Court abused 

its discretion by precluding said jury instructions because the end result prejudiced 

Evridges. This cannot be further from the truth. What Evridges failed to mention 

in their brief is that their proposed jury instructions were a “cherry-picked” version 

of Judge Macy’s decision, and the court was willing to either admit the entire 

decision or none of it at all to prevent misleading or confusing the jury.  See 

Packed, 2007 SD 75, ¶ 17, 736 N.W.2d 851, 856, (Holding that no court has 

discretion to give incorrect, misleading, conflicting, or confusing jury 

instructions). 

At trial, counsel for Evridges attempted to persuade the court to admit a 

piecemeal version of Judge Macy’s Order: 
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[T]he Court is required to instruct the jury on various orders of the Court, 

because the parties are bound by those orders and the jury is to follow those 

orders… specifically 1, 2, 3, 4, 5, and 8. I'm not submitting the findings or 

conclusions. [Just] the order.  

 

(CR. 3967, 3969) Counsel for Knecht immediately objected to this request and 

when the issue was later raised, he responded: 

If we want to piecemail [sic] this out and give the jury a part of it, I can 

pick four findings of fact and two conclusions of law that I would love to 

submit to the jury without the rest of it, but if we're going to give them a 

picture of what Judge Macy did, we have to give them the whole picture.  

 

(CR. 4148). The court went on to say: 

 

I'd rather [the jury] look at the actual issues that we have right now, and 

that's the breach. [Judge Macy’s] orders are premised on something…there 

was some decision that was rendered that allowed those orders to be 

issued[.] So, therefore, the findings of fact must [also]come in. That was the 

judge's decision as to why those orders came in, so you either get one or 

you get none.  

 

*** 

 

The order has -- previous orders have been complied with, but to submit 

them directly to the jury, the Court finds will not be -- will not benefit them 

in their deliberations.  

 

(CR. 3791, 4151).  

The Circuit Court’s decision in refusing Evirdges’ “cherry picked” jury 

instructions was both proper and necessary in that it allowed the jury to focus on 

the issues presented and prevented needless confusion. Had the jury been 

instructed otherwise, it would have prejudiced both parties because the jury would 

not have acted solely as the factfinder. Instead, the jury would have founded their 

analysis of the existing issues on Judge Macy’s prior rulings, rather than weighing 
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the evidence on their own, which is improper. See Packed, 2007 S.D. 75 ¶ 34, 736 

N.W.2d 851 (Holding that the jury’s function is to resolve evidentiary conflicts, 

determine the credibility of witnesses, and weigh the evidence). 

Moreover, Evridges’ implausible example of how the admission of Judge 

Macy’s orders would have changed the jury’s outcome is less than convincing. 

Specifically, Evridges allege that the jury would not have awarded Knecht 

damages for Evridges’ use of the ranch if the court instructed the jury to consider 

the following two orders: 

Evridges are entitled to shared-use of Section 36 from the beginning of 

October to beginning of December. [And,] Evridges may keep the small 

number of horses and bulls the Ranch that were there on the Ranch when 

Knecht took possession. 

 

(CR. 2209) (O ¶4, 5) 

Unfortunately, Evridges are mistaken. Damages were awarded to Knecht 

for 2014 and 2015 because he was limited to slightly more than half of the ranch 

during those years. There was extensive testimony on the use of Section 36 outside 

the limits found by Judge Macy, along with testimony about the lack of grazing 

access and lost feed suffered by Knecht because Evridges did not allow full use of 

the ranch. (CR. 3431) (JT 112-116). The fact that Judge Macy concluded that 

Evridges were entitled to shared-use of one pasture of the ranch and were 

permitted to keep a small amount of livestock on ranch does not change what 

actually occurred. In 2014, Knecht was precluded from using 40% of the pastures 

leased from Evridges because their livestock either occupied the pastures or 
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consumed all of the grass, rendering it useless to Knecht. (CR. 3431) (JT 112-

116). In 2015, Knecht was precluded from using slightly less than 40% of the 

pastures he leased from Evirdges for the same reasons. (CR. 3431) (JT 112-116). 

The reality is that Evridges used far more of the ranch then agreed upon. This is 

undisputed. (CR. 3964) (JT 671, 683).  Knecht paid for use of 100% of the ranch 

but instead received 60%. Without question, Knecht received much less than he 

bargained for. Viewing these facts in a light most favorable to upholding the 

verdict, it is highly improbable that the inclusion of the above-referenced orders in 

the jury instructions would have changed the jury’s decision. See Lenards v. 

DeBoer, 2015 S.D. 49, ¶ 10, 865 N.W.2d 867, 870. (“This Court will uphold a jury 

verdict ‘if the jury’s verdict can be explained with reference to the evidence,’ 

viewing the evidence in a light most favorable to the verdict.”) (citation omitted). 

 And, even if this court finds that Judge Macy’s Orders regarding Evridges’ 

use of the ranch should have been admitted as jury instructions, the Circuit Court’s 

error in denying them does not constitute reversible error because Evridges were 

not prejudiced by their preclusion. See Schultz v. Scandrett, 2015 S.D. 52, 866 

N.W.2d 128. (Holding that an instruction must be shown to be both erroneous and 

prejudicial to constitute reversible error); See also Papke v. Harbert, 2007 S.D. 87, 

¶ 13, 738 N.W.2d 510, 515). (Erroneous instructions are prejudicial when in all 

probability they produced some effect upon the verdict and were harmful to the 

substantial rights of a party). Specifically, the inclusion of these orders as jury 
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instructions would not have affected the jury’s verdict whatsoever because the fact 

that Evridges were entitled to shared-use of one section for a few months and 

permitted to keep a “small number” of livestock on the ranch does not amount to 

what actually took place - depriving Knecht’s use of 40% of the property in 2014 

and 2015.  

Consistent with the lease, Knecht was allotted roughly 4,800 AUMS per 

year.5 In 2014, Evridges kept 8 horses on the ranch for the entire year, 16 bulls on 

the ranch for 10 months and 400 heifers on the ranch for three months, which 

deprived Knecht of 1,764 AUMS. (CR. 3431) (JT 112-116). In 2015, Evridges 

kept 8 horses on the ranch for the entire year, 12 bulls on the ranch for 2 months 

and 350 heifers on the ranch for three months, which deprived Knecht of 1,387.5 

AUMS. (CR. 3431) (JT 112-116).  In these two years alone, Evridges use of the 

ranch, leased to and paid for by Knecht, deprived him of 3,151.5 AUMS. In total, 

Knecht paid Evridges $121,269.72 for the 3,151.5 AUMS consumed by Evridges’ 

livestock. (CR. 3431) (JT 112-116). Because Evridges’ actual use of the ranch was 

so far above their allotted use as indicated in Judge Macy’s Orders, no reasonable 

jury would have ruled differently. Therefore, the exclusion of the Orders was at 

most, harmless error.  Accordingly, the Circuit Court did not abuse its discretion in 

                                              
5 AUMs are calculated by multiplying the number of animal units by the number 

of months grazing and is used as an indicator of the total amount of forage 

consumed. In essence, AUMS determine the total number of grazing livestock the 

ranch can support.   
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refusing to instruct the jury on their piecemeal version of Judge Macy’s Findings 

of Fact, Conclusions of Law, and Declaratory Orders. 

III. THE JURY’S VERDICT FOR KNECHT IS SUPPORTED BY 

THE EVIDENCE. 

The evidence introduced at trial is sufficient for this court to uphold the 

jury’s verdict in favor of Knecht. “This Court will uphold a jury verdict ‘if the 

jury’s verdict can be explained with reference to the evidence,’ viewing the 

evidence in a light most favorable to the verdict.” Lenards, 2015 S.D. 49, ¶ 10, 

865 N.W.2d 867, 870. “In considering the verdict of a jury in any particular case, 

to determine whether or not it is sustained by the evidence, we are not to speculate 

or query how we would have viewed the evidence and testimony ....” Biegler v. 

Am. Fam. Mut. Ins. Co., 2001 S.D. 13, ¶ 32, 621 N.W.2d 592, 602. “[I]f there is 

competent and substantial evidence to support the verdict, it must be 

upheld.” Rogen v. Monson, 2000 S.D. 51, ¶ 18, 609 N.W.2d 456, 461. This Court 

is not free to reweigh the evidence or gauge the credibility of the witnesses....” 

Miller v. Hernandez, 520 N.W.2d 266, 272 (S.D.1994) (citations omitted). 

At the conclusion of the 2017 trial, the jury awarded Knecht damages in the 

amount of $62,800.00 for 2014 and $40,930.62 for 2015. These amounts are 

supported by the evidence because they directly correlate with the testimony 

presented to the jury during trial. In fact, the damages awarded to Knecht for 2014 

and 2015 are close, but less than amounts in Knecht’s testimony regarding the 

damages owed by Evridges for breach of the contract: 
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Q So if you take the per animal unit monthly that you were allotted to get 

and what [Evridges] took from you, 1,764, that they used, times 38.48, 

what is the amount that you get? 

 

A I get $67,878.72. 

 

Q And did you then, in 2015, also have the same rental rate such that it 

would calculate out to about $38.48 per AUM? 

 

A Yes. 

 

Q So your testimony is that Evridges used up 1,387.5 AUMs in 2015 times 

38.48 gets you to what? 

 

A Gets me to $53,391.  

 

(CR. 3431) (JT 118, 119). Because the jury’s verdict is practically parallel to 

Knecht’s testimony regarding damages, there is competent and substantial 

evidence to support the verdict. See Rogen, 2000 S.D. 51, ¶ 18, 609 N.W.2d 456, 

461 (“[I]f there is competent and substantial evidence to support the verdict, it 

must be upheld.”). Therefore, this Court must uphold the verdict in favor of 

Knecht.    

In their brief, Evridges erroneously attribute Knecht’s verdict to the fact 

that Evridges’ proposed use of the ranch was permissible, and the jury was not 

instructed to consider that finding. The jury was, however, presented with 

evidence and testimony indicating that one section of the ranch was to be shared 

for a few months and that Evridges were permitted to have a “small number” of 

livestock on the property. (CR. 3431) (JT 35) The jury also heard evidence by 

testimony and reviewed the lease terms. Apparently, the jury, tasked as the 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000108408&pubNum=0000595&originatingDoc=Idedd3c60286c11e88202f11efd70eed2&refType=RP&fi=co_pp_sp_595_461&originationContext=document&transitionType=DocumentItem&contextData=(sc.CustomDigest)#co_pp_sp_595_461
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000108408&pubNum=0000595&originatingDoc=Idedd3c60286c11e88202f11efd70eed2&refType=RP&fi=co_pp_sp_595_461&originationContext=document&transitionType=DocumentItem&contextData=(sc.CustomDigest)#co_pp_sp_595_461
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ultimate fact finder in this case, did not find that evidence persuasive. See Packed, 

2007 S.D. 75 ¶ 34, 736 NW.2d 851 (Holding that the jury’s function is to resolve 

evidentiary conflicts, determine the credibility of witnesses, and weigh the 

evidence.) See also Miller, 520 N.W.2d 266, 272 (S.D.1994) (“This Court is not 

free to reweigh the evidence or gauge the credibility of the witnesses....”). 

Evirdges used far more of the ranch then agreed upon and in doing so, they 

deprived Knecht of 40% of the land he leased and paid for. No reasonable jury 

would conclude that because Evridges were entitled to shared use of one section of 

the ranch for a few months and permitted to have a “small number” of livestock on 

it, they were authorized to utilize almost half of the property leased to Knecht and 

still collect 100% of the rent.  Thus, the jury’s verdict in favor of Knecht is 

supported by the evidence and must be affirmed.  

IV. THE JURY’S VERDICT DENYING DAMAGES TO EVRIDGES IS 

SUPPORTED BY THE EVIDENCE. 

This court must uphold the jury’s verdict denying damages to Evridges 

because it is supported by competent and substantial evidence. Rogen, 2000 S.D. 

51, ¶ 18, 609 N.W.2d 456, 461. That said, Evridges’ argument that the zero verdict 

on their breach of contract claim is contrary to the evidence because Knecht 

overgrazed and allowed weeds to grow on their ranch can be dispelled rather 

swiftly.  

a. Overgrazing 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000108408&pubNum=0000595&originatingDoc=Idedd3c60286c11e88202f11efd70eed2&refType=RP&fi=co_pp_sp_595_461&originationContext=document&transitionType=DocumentItem&contextData=(sc.CustomDigest)#co_pp_sp_595_461
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000108408&pubNum=0000595&originatingDoc=Idedd3c60286c11e88202f11efd70eed2&refType=RP&fi=co_pp_sp_595_461&originationContext=document&transitionType=DocumentItem&contextData=(sc.CustomDigest)#co_pp_sp_595_461
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As the evidence clearly indicates, Knecht’s livestock were not the only 

livestock occupying Evridges’ ranch during his tenure. (CR. 3431) (JT 112-116). 

In fact, Evridges’ livestock grazed the ranch simultaneously and therefore 

contributed to any overgrazing that may have occurred. Id. Additionally, Evridges 

misrepresented the capacity of their ranch to Knecht with knowledge of 1) the 

number of cattle Knecht intended to run on the ranch; 2) the fact that they were 

planning to house livestock on it as well; and 3) the fact that Knecht’s grazing 

permit could be revoked at any time, leaving him no other option but to run his 

entire herd on the deeded property. (CR. 1203, 2209, 3431) (TT 15, 16) (FF ¶ 18, 

19) (JT 112-116).   Evridges’ undeniable contribution to the overgrazing as well as 

their inherent knowledge of the aforementioned facts effectively diminishes their 

claim and clearly illustrates that if anyone should be blamed, it is them. Therefore, 

a zero verdict on the overgrazing issue of Evridges’ claim is supported by 

substantial evidence and duly justified. Rogen, 2000 S.D. 51, ¶ 18, 609 N.W.2d 

456, 461. 

b. Weeds 

Next, Evridges’ expert, Clair Stymiest’s testimony regarding the weeds 

allegedly caused by Knecht was inconclusive. Pursuant to his lease, Knecht’s 

obligation was to leave the ranch in the condition it was received. (CR. 28).  

Stymiest testified that he visited the ranch on March 25, 2017, four months after 

Knecht left, to evaluate the property. (CR. 3838).  However, Stymiest had not 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000108408&pubNum=0000595&originatingDoc=Idedd3c60286c11e88202f11efd70eed2&refType=RP&fi=co_pp_sp_595_461&originationContext=document&transitionType=DocumentItem&contextData=(sc.CustomDigest)#co_pp_sp_595_461
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000108408&pubNum=0000595&originatingDoc=Idedd3c60286c11e88202f11efd70eed2&refType=RP&fi=co_pp_sp_595_461&originationContext=document&transitionType=DocumentItem&contextData=(sc.CustomDigest)#co_pp_sp_595_461


 

 

 

40 

 

assessed the condition of the ranch prior to or during Knecht’s use, so he had no 

knowledge of whether the current condition of the ranch was how Knecht initially 

received it. (CR. 3845). Additionally, Stymiest testified that his sole purpose in 

visiting the ranch was to provide a cost estimate and he did not evaluate the entire 

ranch. (CR. 3846). Instead, Stymiest only analyzed certain fields as directed by 

Evridges. Id. Therefore, Stymiest’s analysis was not only heavily influenced by 

Evridges, but also partial in their favor. Regardless, after carefully considering the 

evidence presented, the jury decided to not to award Evridges damages on this 

issue.  See Packed, 2007 S.D. 75 ¶ 34, 736 NW.2d 851 (Holding that the jury’s 

function is to resolve evidentiary conflicts, determine the credibility of witnesses, 

and weigh the evidence.) See also Miller, 520 N.W.2d 266, 272 (S.D.1994) (This 

Court is not free to reweigh the evidence or gauge the credibility of the 

witnesses....”) Because the jury’s verdict can be explained with reference to the 

evidence, Evridges’ mere disapproval of the jury verdict does not, by itself, 

warrant a new trial. Alvine Family Ltd. P'ship 2010 S.D. 28, ¶ 18, 780 N.W.2d 

507, 512 (citation omitted). Accordingly, the jury verdict denying damages to 

Evridges must be affirmed.  

CONCLUSION 

In sum, the Circuit Court’s evidentiary rulings and jury instructions at the 

2017 jury trial were proper and ultimately led to a verdict supported by competent 

and substantial evidence. Evridges failed to show that the court abused its 
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discretion by 1) admitting evidence regarding their intentional violations of the 

Grazing Association’s rules; 2) excluding evidence regarding an intensified 

grazing program that was fundamentally impossible to implement; and 3) rejecting 

jury instructions that included a piecemeal version of Judge Macy’s Orders. 

Evridges’ mere disapproval of the jury verdict does not, by itself, warrant reversal. 

For all these reasons, Knecht respectfully request that this Court affirms the 

jury’s verdict in favor of Evridges. 

Dated at Sioux Falls, South Dakota, this 4th day of January, 2019. 
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AGRICULTURAL LEASB+?_
___

This is an agreement between GAYLE EVRIDGB and LINDA of 17951 110"

S Lzmm?lk E3 57638, hereina?er ?r;- to :1 IKKQKJI J. ICNECI- of

'>? HW
75,

Lodgepol=, SD, 57640, hereina?er rcfarred { 5 ?LESSEE."

LES__SORSagnctolet,1easeanddemiseunt0LESSEEthcreal estatedescribedas:

Sec. 1: NI?/ZNWI/4; NW1l4NE1/4; S1/2NE1/4; N1/2SE1/4

Sec. 2: E1/ZNEI/4; NE1/4-SE1/4

Sec. F A1
Sec. 7: NW1/4; NE1/4; SE1/4; NEI/4SW1/4
Sgc. NW1/4; 1511/2sw1/4

accordini " H1 in 1 1- herein. The ahgve description isfor approziimately 3,080 ETrTl less '10

for 3,070 $28.55
P"

Theterm of this H W51?! beginning December 1, 2013 and . .

December 31, 2016. ll??iij and ;{;iH.a if iii LESSORS thn annual I;- of

QLi='A'L=!il THOUSAND ELll?!.IJ_8.=i FORTY-EIGHT DOLLARS FIFTY IIIKSUI

($s1.64s.so), P589131 10% dueupon si?nins of FE B- cf fiifiil Ii THOUSANDJSEVEN
8

SDKTY-FOUR DOLLARS AND EIGHTY-FIVE Iqilillii ($8;/e4.ss) which

noimefundable; ?Fl THIRTY-FIVE THOUSAND F1'F'1'Y-NINE DOLLARS AND FORTY

liiilhiii ($35,059.40) due December 1 2013, but 1' later than Janna?? 1: 2014; and {H

remaining FORTY-TI-REE THOUSAND EIGHT L?LlJl!!);1=l TWENTY-FOUR DOLLARS

TWENTY-FIVE-CENTS ($43,824.25) 5_- be due Payable ! later than November 10,

201 4. sub==q11=1 YES PaYm=?t8 be P?yiblc FORTY-THREE THOUSAND EIGHT
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Hi TWENTY-FOUR DOLLARS TWBNTY?FIVE ($4a,s242s) due

December 1 [H remaining FORTY-THREE THOUSAND l;!_(?1il E1lJiLllJ_=1? TWENTY-

FOUR DOLLARS TWENTY-FIVE Illl?liii ($43,824.25) P871515 November 10 of EGII

ThisisagtazingleaseandLESSEEshal1been?tledtohayusinghisownequipmenta.nd

labor. Gmziggsha? be subjecttoLESSORS? requirements, LESSEE has

lmdm-stands iii? raquiremcnts. IT_5?{=Il)_ i'!iI'1? [0 .FL?|l. l'I=E~?I- in FTFY

III {T [REE Plwe. II. 4533. , F?ii to hunt D ET P1'?P?1't

|_l3?~??= entitled to lLT corral:
cctti??d

subjectto priority \!!= by

I'l33f~TI)T? WEB be responsible for re 00!; canals due 1: damage caused b

[F =?i~T- livestock. G??ll re??-it !!?l=L{llL? ag-

LBSSBE agreed to reimburse LESSORS for any labor, feed or salt/minerals

A11 cattle must have a South Dakam hot iron brand.

Mill ma.m'tain aliabilityinsm-ance pwlivy , Z-I 1?- If- 1

minimum of0n:Mi1IionDol1a.rspcr showi.ng'LESSORS asnamedinsureds

E;T"'_' IE .1 .? WE 5773 fl $51.1?- harmless ?om ?ll claims, liability. loss,

damage
orexpensa

from I3- Owllpg?on llkg of the PI?P?TY-

have no responsibility nor obligation for LBSSEE?S cattle.

il?ii?ii Ei??i UH bc entitled if- sublease the premis without written
2?

LESSORS. I I. shall slim? for noxious weeds. E E! times . . the

right iii insP=?tm= Pmlliica. Livestock health and death? loss Emil Hr {W sole of

I!  iii!
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YaI?}W,'?QEiJFaTI!=1Y5>??= HMEE

LESSagreeswusetheproputyfmlgd?u1hndpmposeson1ymdsh?1mtovergmze

anyofthegrass,sha]1notpern1itwastuandupontenninationofthelease,LESSEEagmesto

vacahetheproputywithoutfurtherno?ce andleavcthepropertyincludingfacilitiesusedby

LESSEE,inugoodasconditionasnow, ordiuarywearandtearanddamagebyelements

bcyondthc oontro1ofLESSEE only excep?nd.

GRAND RIVER GRAZING REQUIREMENTS:

FIR
zlzontemplates

lllfgfijllgkl .|-8 [li?h?? with issuance ofa sr?z-ins punnit

?edmtheaboyepropqlymdbo?pm?uagn;

1 Theksaorsandthe Lessechurebyaclcnowledgethatthe Gnmdkivcr Grazing
Aawda?onmaymonimrgrazinguseofthebusdproputyincludedinthisLease1n

I assurethatcommenaurabilityismaintainedandthestocldngratcs mdmanagcmmt
do not damage the rangeland.

2. The Lessors and_?1e Lessee jointly acknowledge and agree thatthis lease is for
pwWatdyownedproputyon1ymdfhat?:?grazingpennitontheNa?on?Gruslmds
umciandwi?1thisbasepr0pertyi8waivedtothcGmzingAssocia?onmdismmoc

ofthspermitisauth0?zadby?JeBoardofDiroctors.
3. In?m:v:utagrazingpetmitisiasuedto?1eLeasae,saidLesse:agreestocomply

withal1Asaocia?onRules ofManag:mu;1tandtoabidebyanyapp:oveda11otment

manag;-mm; Plan: v 5:133! '1! E7 Bruins allotments involved.
Dar=d?1i=3_'_Jd=y<>f_Dss_<uJ=1L,1013-

Q Q Z 94

Gayl LindaEvrid8?

/? q 3'33:
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AG CUL 4

'?W;W3 [01 Hlliif? DAKOTA )
)ss

COUNTY {I1 )

mmmim?r 2o1s,wmmmm@@?wm,

xwwmlly aPP?91?? GAYLE QT flwt?ll W5 LINDA EVRIDGE, knownto me 01' satis?actorily

pmvmmbethepemomwhonmmesuesubscdbedwthewithininsmmmtmdacknowledgd

thattheyexecumd ll V':_:.:..:_; thepurposas therein contained.

1nWi?= sctmyhandando?cinl

Q 5'1 1v? 1
A

i?
I?

w
. Pulqliq. So_1_rtb

' 5 ?\?"1?'5i? My cu;nmi.ui_on L1"(fl.9

.,??TI;Y Di ?ll?! I Q DAKOTA )
)ss

COUNTY [0] )

Onthisthe Z? dqof 2013, bef0tQm?,'lhB1md61'8igl10d0m061',

puwnallyappeuadNHCHELJ.IQ?ECHT,h:ownmmmsa?sfactor?yprovmmbethe

persunwhoacnameis q1bscn'bedtothswithininsm1mentandacknow1edgedthatheexw1rtod

thesamefurthcpurpoaestheteincontained.

In Witness 9 IlldI>"\?? I I 4 sotmyhmdandof?cial seal.
\

"u A
1%": 81$?

Y3

Nam?! mquq. South Pakota
1

E5
I- H? My Commission Expiresi l(/?HQ?

U I?
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.1 1'

SUPPLEMENTAL AGRICULTURAL LEASE

This E5 B?eement between GAYLE LINDA EVRIDGE, and

wife of 17951 119m 9569*, I_.emm01 Sill 57638, hereinafter R-1'l"- iii Y ?LESSORS?

l?l?iillll J. BEIGE of FI HW 75, Lodgopole SD: 57640, hereinniinr referred K

?LBSSBE.?

'LBssc_>_Rs agrge 1? let, lease and demise the followi?g described real estate:

.

Sec|:ion5: All
Suction 6: All
Section 7: N1/2; NE1/4SW1/4;
$57151 1 NW1/4; N1/zswl/4

1: NIQNWI/4; NW1I4NE1/4; S1/ZNE1/4; N1/2SE1/4

Section ii E1I2'NE1/4; NB1/4SB1/4

SE
_Sec1ion 36: All (shamd use w?h LESSORS)

wI$SSEE@cmdhgm?ewnnshemm

. approximately 3,070 beini available in lliii?lil The Plym?li P1?

herein SDLTY-NINE THOUSAND ?i?iil !$l|l?i?1;i=lm FIFTY-ONE DOLLARS FIFTY

HIKE ($69,351.50), Plyable WW L522 giglling of this in ?g 5717'?

THOUSAND !;L?| E HR l Illililll THIRTY-FIVE IP10} l. J|_;I_1=!.- Illi?llq ($6935.15),

wmch H nonre?mdsble; TWENTY-SEVEN ll?ill??lll 'iL5kT?= i_?[ij?Ijq, FORTY

DOLLARS 5?iTTi'l [iI=RIi~ ($21,140.60) FE December 1, 2013 butno lntcrthan 1811118 1

2014; the balance of THIRTY-FOUR THQUSAND B??lliilli SEVBNTY-FI_VE

I III) Ila? r ($34,675.75) FE rm November 10, 2014.

Subsequent yea: paymmts shn11bePlY?b1? THIRTY-FOUR lI?_@1l?L\l!,II ?LL |;;|np)-lg;
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? Qklikll Ul? I III) H I3
SEVENTY-FIVE ($34,675 .75) due Decemberl iiI

laterthan JHII1- 1; THIRTY-FOUR ll?llllli?lllil '10, HUNDRED SEVENTY-FIVE

I I10) I IQ SEVENTY-FIVE ($34,675.75) November 10 of each respective YGB

ll bankwillpmvideletterofcredit, guaranteeingpaymentofthebalanceduea?er

I-?Ym?l?ofthe 10%d0wn.:??ectivefor?1e1r.nnofthis1ease.

'I?hetermof?1is1easeshallbaforthmee(3)years,beginningDeccmbcr 1, 2014and

te1:minatingDecembe1' 31, 2016.

TheLESSEEngr:es?t0owupymdpmleaIsaidpmmisesdmingthctcmaf01emid;w

famsuahlmdinagwdmdskiH?11mamer;wfumishaH]abor,machinuymdimplmuds

requi::adtoproperly_f|mnmchlmdmddlof?aaucpensethueo?mkeepthelmdreasombly

?ee?omwmedsmdmcnmmitmnmstewdamagemthelmdsorthehnprovemenmthereon

Bndto allownnnetobeoommimd.

LESSEEshal1notov:rgrauanyofthe;rassandshallfannthelandinaccordancewiththe

practieesofgoodhusbandryaspracticedinthecommtmity. LESSEEsha11faunthe1andsoastobe

PJSIIJP with iii? regulations governing P??dp??on in Bovemmuni fann Pwments.

Allnecessarymovmneutofcat?ethroughthspammsystemsha?bemmagedand

accomplished b
LBSSEE.

_k__ l ????Pt ra liabil?y EK responsibility 75 loss. All fencing

Bf?il 1: accomplishud by IllE~??~? wi1h P1??Vid5! material.

There ia hay on hand forthe 2013-2014 yea: whichwill be sold to Mi- at the thanclment

market value.
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Canyingmpm?ymthe3,060mmsisbuadmdtouglnoondi?omwcpe?mwedwu?1e1ast

kw years. The200hcadcowlcalfmdsixbu?acunyingcapacitymaybeincreasedifoomdi?ons

\'.?u_1_L

LESSEEsha.l1beentitledtouseapm-tionofthefacilities forca1vingandLESSORS shallinfrnm

L-BSSEBastothcavai1ab?ityandtimefurauchusagc.

Brmdmgmdprouaingofw?lqmcludhgwomjngmdmedicu?ngsh?lbemthemmemeof

although LESSORS ?sr??opmvide ?= workin? pens.

I!=1Ei~?1 Bill! insurance ?ari?it liability E5 of $1,000,000.00 with
mg

policyahowingLESSORS asanamedinsm'edaudLESSEEfm'thcragIeestoindenmifyandhnld

lR?,l?\EF?ll?~?}~?{0]i fo:ranyactaofn=E1i8?n?? Fill?-

LESSORSshaHmtainaHh1m?ng?ghtsandLESSEEsha1lhavBnn?ghttqh1mtmta1hw0thers

tohtmtontheproperty.

LESSEEsha11notbeen??edtosub1easethspmmiseswi?1omw?t1enconsentof

!I5?f5[l]?;T Iliiiill? 5h9'u5PmYf0rnnxiou.s woods. E435 ntall?mesmaintainthu

?gmmingpgctfhsprlmi?s. Livestock health and deatbloss shall be tin: sole responsibility of

l!}}~??3

I I Hlikii LESSEB? obwrving EE of this lease, have quiet and

peaceablepossessionofsuchpmpertydzningthgtennhereinprnvidedexceptfortherigl?sofany

l|:sseesorownersofoil,gasorothetminera.ls. Anydamagesthatmaybeduebyreasonordeslruction

of 0101" by explocm?on, dgyg1Op1II.B or production of minamls during the [l.1i!|| of this EM [E

paidtoLESSEEanda?otherdamagesthatmaybepayablebyreasontheraufshallbepaidto

LBSSORS.
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' xi 1

Thehsmnmdthclasawhuebyackn0wledge?1at?1eGrmdRivuGmzingAsmda?mmay

moniturgradnguspofthebasepropertyincludedinthiskaseto nssuretbatcommensurabilityis

maimninodmdthatrooqldngmtesmdmmagomentdonotdemagethemngaland.

Thelessora and?aelusseejoin?yanknowludgeandagree?mtthisleaacisforprivatcly-owned
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PRELIMINARY STATEMENT 

 

 This brief is in response to Plaintiff Michael J. Knecht’s Appellee brief.  

Plaintiff-Appellee will be referred to as “Knecht.”  Defendants-Appellants will be 

referred to as “Evridges.”  Reference to the record shall be as designated as “CR,” 

followed by the appropriate page number.  Reference to Knecht’s Appellee Brief 

will be referred to as “Knecht Brief” followed by the appropriate page number. 

RESPONSE TO KNECHT’S STATEMENT OF THE CASE  

 

 As addressed in Evridges’ Appellee Brief in Appeal No. 28781, Knecht 

mischaracterizes the record.  See Evridge Appellee Brief, pp. 3-4.  Contrary to 

Knecht’s assertion, Knecht never “contested” the circuit court’s “Findings of Fact 

and Conclusions of Law and Declaratory Orders (“Declaratory Judgment”) until 

his Notice of Appeal, dated September 21, 2018.  Id.; CR 2209.  While Knecht did 

file an appeal in 2016, the appeal was not an appeal of the circuit court’s 

Declaratory Judgment, but an appeal of a judgment and order granting Evridges’ 

Motion for Partial Summary Judgment and Motion for Release of Funds.  CR 

2490-93.  Indeed, Knecht’s Notice of Appeal and Docketing Statement indicate he 

is appealing specifically from the Judgment and Order, dated March 30, 2016.  CR 

2483-2491; CR 2398-2400, 2323, 2337, 2354, 2356.      

RESPONSE TO KNECHT’S STATEMENT OF FACTS 

 

 Evridges’ issues on appeal are all related to the jury trial, and they allege 

errors by the circuit court in its evidentiary rulings and jury instructions, and that 

the jury verdict cannot be sustained by the evidence presented at trial.  Evridges’ 
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Appellant Brief, pp. iv-v.  Nevertheless Knecht’s appellee brief is filled with facts 

that are completely irrelevant to those issues, and instead Knecht includes nine 

pages of facts that are not only irrelevant, but more importantly, inaccurate.1    

For example, numerous times throughout his Appellee Brief (as well as in 

his Appellant Brief in Appeal No. 28781), Knecht claims he was “surprise[d]” 

when he was presented with two separate leases in December 2013.  Knecht Brief, 

p. 12.  But, as early as November 2013 when Evridges provided him with draft 

leases at his home and urged him to seek counsel for review, Knecht was aware 

there would be two leases.  CR 1664-65, 1899-1901.  Indeed, changes were 

requested to the two draft leases by Knecht’s “banker.”  CR 1330-32, 1665, 1899.  

Moreover, in September or October 2013, Evridges told Knecht that the 

Supplemental Lease was not going to be turned into the Grand River Cooperative 

Grazing Association (“Grazing Association”).  CR 1686, 1875, 1882, 1990.  And, 

Knecht never testified at trial that he was allegedly “surprised” by the two leases.  

See CR 1212-13; 2896-2934.   

 Knecht also claims he was duped as to his responsibility to pay Grazing 

Association dues.  See Knecht Brief, p. 15.  However, prior to Knecht signing the 

leases, Evridges provided him with an itemized statement of costs associated with 

the leases.  CR 918-920, 1895.  Included in that itemized statement were the costs 

associated with the Grazing Association dues.  CR 919.  In fact, the statement 

                                              
1 Knecht failed to comply with the statutory directive to provide this Court with a 

statement of facts “relevant to the grounds urged for reversal” and which “must be stated 

fairly, with complete candor, and as concisely as possible.”  SDCL 15-26A-60(5). 
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clearly states “Knecht’s Cost . . . G.R.A. Dues - $12,100.00.”  CR 919.  Although 

Knecht claimed at trial that he was not provided an exact copy of the statement, he 

did admit to receiving “something similar.” CR 1334-35; 3728.   

 Knecht also misconstrues the terms and purpose of the Supplemental Lease.  

See Knecht Brief, pp. 12-13 (“[T]hey created the Supplemental Lease” to sublease 

the their grazing permit.); p. 15 (“Knecht genuinely believed the Agricultural 

Lease was for use of Evridges’ ranch . . . the Supplemental Lease was for use of 

Evridges’ grazing permit[.]”)  What Knecht fails to appreciate, apparently from 

inception, is that the Supplemental Lease was not to “sublease” the Evridges’ 

grazing permit.   

Indeed, nowhere in its plain and unambiguous terms does the Supplemental 

Lease even purport to sublease the grazing permit tied to the Evridges’ property.  

CR 1150-1154.  And no violation for subleasing was ever noted by the Grazing 

Association.  CR 2369-73.  Moreover, the executive director of the Grazing 

Association plainly defined “subleasing” to mean that a “member cannot sublease 

out – cannot lease it to someone and that person cannot lease it to someone else, 

which would be a sublease.”  CR 1536.  This is obviously not what occurred.  It is 

undisputed that Evridges leased their deeded property to Knecht, and Knecht only.  

Knecht is patently incorrect in claiming that Evridges “created the Supplemental 

Lease which purportedly did exactly that,” i.e., sublease their grazing permit.  

Knecht Appellee Brief. 12-13. 
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 Moreover, while Knecht continues to vilify Evridges for the Supplemental 

Lease, no where in the Rules of Management is there an express provision 

regarding the amount charged for leasing base property.  CR 892-93.  Further, 

Evridges clearly explained that the Supplemental Lease was not to charge Knecht 

for use of Evridges’ grazing privileges.  CR 1755, 1760-62, 1851; 1881 (“Q. Did 

you lease the government pasture units to Mike?  A. Did we lease the government 

– absolutely not.”). 

 The facts relevant to the issues presented in Evridges’ appeal, as fairly 

stated in their opening brief, which will not be repeated here, demonstrate not only 

that the circuit court’s evidentiary issues are reversible error, but also that the 

jury’s verdict lack evidentiary support, and should be reversed.   

ARGUMENT AND AUTHORITIES 

A.  The Circuit Court’s Admission of Evidence Regarding  

the Supplemental Lease and Grazing Permit Is Reversible Error 

 

 Evridges objected to admission of evidence pertaining to the Supplemental 

Lease on the grounds of relevancy.  In response to this argument, Knecht first 

misstates the standard of review to evidentiary rulings.  Specifically, Knecht 

misstates the standard for whether an evidentiary ruling is prejudicial, stating 

“there must be unfair advantage gained by [the] opposing party through evidence 

which persuades [the] trier of fact by illegitimate means.”  Knecht Brief, pp. 19-20 

(citing Sander v. Geib, Elston, Frost Prof. Assoc., 506 N.W.2d 107, 119 (S.D. 
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1993)).  The standard cited by Knecht is for the exclusion of relevant evidence 

under Rule 403, which is completely inapplicable here. 

Knecht then goes on to misstate the facts, arguing “regarding the grazing 

association’s disapproval of the Supplemental Lease and the reasoning behind 

their subsequent termination of said lease is directly relevant [to] Knecht’s breach 

of contract claim and his defense to Evridges’ counterclaim for overgrazing.”  

Knecht Brief, p. 20.  To be clear, the Grazing Association did not terminate the 

Supplemental Lease between Evridges and Knecht as stated by Knecht.  Having 

not been a party to that lease, the Grazing Association could not do so; the Grazing 

Association merely suspended Knecht’s grazing permit for the year 2016.  CR 

2213; 2350-51. 

But, even this fact is of no consequence to Knecht’s claim of breach of the 

Agricultural Lease.  Knecht’s argument of relevancy goes something like this:  

Evridges convinced Knecht to sign the Supplemental Lease, but when the Grazing 

Association found out about the Supplemental Lease, it canceled the grazing 

permit, resulting in damages to Knecht because he did not have enough hay to 

feed his cattle.  See Knecht’s Brief, pp. 22-23; see also CR 1134.  In essence, 

Knecht attempts to couch his damages for breach of the Supplemental Lease in 

terms of damages for breach of the Agricultural Lease.   

The infirmity with this argument lies in the fact that Knecht could not 

recover damages for breach of the Supplemental Lease, as he elected his remedy 

for Evridges’ inability to comply with the Supplemental Lease for 2016 – 
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termination of the lease for that year.  Judge Macy, during the court trial, correctly 

held:  “Knecht may not recover money for the failure of the Grazing Association 

to transfer the permit for 2016.  Knecht’s remedy is contained in the contract and 

he may terminate the Supplemental Lease.”  CR 2217.  See also CR 11 (“In the 

event the permit is not transferred, [Knecht] may terminate or renegotiate this 

lease.”).  FB & I Bldg. Prod., Inc. v. Superior Truss & Components, a Div. of 

Banks Lumber, Inc., 2007 S.D. 13, ¶ 18, 727 N.W.2d 474, 479 (“when contracting 

parties specifically provide for a resolution in the event that contract conditions are 

not met, then we must defer to their agreement.”).  Knecht did just that – he 

terminated the Supplemental Lease, his only remedy for the suspension of grazing 

permit in 2016.  Thus, the very basis for Knecht’s claim that evidence regarding 

the Supplemental Lease was relevant – because it was related to his claim for 

damages – was already decided and rejected by Judge Macy.  CR 2215-2217.  The 

law of the case doctrine bars his argument now on appeal, just as it barred 

Knecht’s attempt to relitigate this issue at the time of the jury trial.  In re Pooled 

Advocate Tr., 2012 S.D. 24, ¶ 23-26, 813 N.W.2d 130, 139.    

Knecht then argues that the overgrazing – the subject of Evridges’ 

counterclaim of breach of contract of the Agriculture Lease – was due to the 

revocation of the grazing permit, and that evidence of the grazing permit and the 

fact it had been suspended, was relevant to his defense of Evridges’ counterclaim.  

Knecht Brief 23-24.  In short, Knecht argues his breach of the Agricultural Lease 

was excused or justified by the suspension of the grazing permit, which was a term 
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of the other lease, the Supplemental Lease.  Notably, Knecht makes this argument 

without citing a single authority, and it must, therefore, be disregarded.  See Veith 

v. O'Brien, 2007 S.D. 88, ¶ 50, 739 N.W.2d 15, 29 (citing SDCL 15-26A-60(6)).   

Judge Macy found as a matter of law that “the Agricultural Lease and 

Supplemental Lease are separate contracts.”  CR 2214.  Since Knecht failed to 

appeal from the Declaratory Judgment (see Evridge Appellee Brief 5-9), this 

became the law of the case.  See In re Pooled Advocate Tr., 2012 S.D. 24, ¶ 23-26, 

813 N.W.2d. at 139.  And, it is well established that a party’s breach of one 

agreement (Evridges’ alleged breach of the Supplemental Lease) does not, 

however, justify breach of a wholly separate agreement (Knecht’s breach of the 

Agricultural Lease).  See Nat'l Farmers Org. v. Bartlett & Co., Grain, 560 F.2d 

1350, 1357 (8th Cir. 1977) (“It is well established that the breach of one contract 

does not justify the aggrieved party in refusing to perform another separate and 

distinct contract.”); In re Smith, 100 B.R. 330, 336 (Bankr. S.D. Ohio 1989) 

(“Where there exists two sets of obligations or contracts, the breach or non-

performance of one contract does not justify the aggrieved party in refusing to 

perform another separate and distinct contract.”) RESTATEMENT (SECOND) OF 

CONTRACTS § 240 cmt.b (1981) (“If there are two separate contracts, one party’s 

performance under the first and the other party’s performance under the second are 

not to be exchanged under a single exchange of promises, and even a total failure 

of performance by one party as to the first has no necessary effect on the other 

party’s duty to perform the second.”).   
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Therefore, even if the suspension of the grazing permit were relevant to 

Knecht’s termination of the Supplemental Lease following Evridges’ alleged 

breach of the Supplemental Lease in 2016, it was clearly not relevant to, nor 

justification for, Knecht’s breach of the Agricultural Lease.  The Agricultural 

Lease remained in effect in 2016 and Knecht remained on the property to his 

benefit, to the Evridges’ detriment.  Knecht was not excused from his performance 

of his contractual duties under the Agricultural Lease.  Under the specific, 

unambiguous terms of the Agricultural Lease Knecht was “not to overgraze any of 

the grass” and “leave the property . . . in as good as condition as now.”  CR 6.   

Moreover, if suspension of the grazing permit resulted in Knecht having to 

seek additional or different feed for his cattle, he could have and should have 

sought cover by locating other pasture land or purchasing additional hay, for 

instance.  He could have then sued for damages and recovered the amount he spent 

on the alternative pasture land and/or hay.  But in no sense did the suspension of 

the grazing permit excuse Knecht’s performance under the terms of the 

Agriculture Lease and allow him to overload the property with “his entire herd.” 

“It is well established that a material breach of a contract excuses the non-

breaching party from further performance.”  FB & I Bldg. Products, Inc. v. 

Superior Truss & Components, 2007 S.D. 13, ¶ 15, 727 N.W.2d 474, 478.  

However, if the breach was not material, then the non-breaching party would not 

be excused from further performance under the contract, and would be limited to 

seeking damages as the remedy for a nonmaterial breach.  See Miller v. Mills 
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Const., Inc., 352 F.3d 1166, 1171-72 (8th Cir. 2003); Thunderstik Lodge, Inc. v. 

Reuer, 1998 S.D. 110, ¶¶ 25-26, 585 N.W.2d 819, 824.  Under South Dakota law, 

a material breach is a breach that “defeat[s] the very object of the contract.”  

Icehouse, Inc. v. Geissler, 2001 S.D. 134, ¶ 20, 636 N.W.2d 459, 465.  

In this case, the object of the Agricultural Lease was use of the Evridges’ 

ranch.  The suspension of the grazing permit did not “defeat the very object of the 

contract.”  Indeed, when the grazing permit was suspended in 2016, Knecht 

terminated the Supplemental Lease and remained on the Evridge property under 

the terms of the Agricultural Lease, continuing to reap the benefits of the same.   

In short, Knecht’s breach of the Agricultural Lease and reasons therefor 

(suspension of the grazing permit) had nothing to do with the Supplemental Lease, 

and Knecht should not have been allowed to present evidence of suspension of the 

grazing permit, or of the Supplemental Lease, its breach, and alleged resulting 

damages in support of his claim of breach or as a defense to his breach of the 

Agricultural Lease.  It was error to admit such evidence, and the prejudice from 

such error is clear.  

Knecht argues that “to prohibit the jury from hearing this evidence would, 

without a doubt, cause confusion and unfairly prejudice Knecht,” citing SDCL 19-

19-403.  Knecht Brief, p. 24.  Again, this statute is inapplicable, as it relates to the 

ability of a court to “exclude relevant evidence if its probative value is 

substantially outweighed by a danger of . . . unfair prejudice.”  The issue before 

the circuit court and this Court is whether the evidence was relevant and whether 

https://1.next.westlaw.com/Document/I503acc84ff4411d9b386b232635db992/View/FullText.html?listSource=Search&navigationPath=Search%2fv3%2fsearch%2fresults%2fnavigation%2fi0ad6ad3b0000016857609f75687bb7cc%3fNav%3dCASE%26fragmentIdentifier%3dI503acc84ff4411d9b386b232635db992%26startIndex%3d1%26contextData%3d%2528sc.Search%2529%26transitionType%3dSearchItem&list=ALL&rank=1&listPageSource=031dc496f50100a134ed8c27a387aaa3&originationContext=docHeader&contextData=(sc.Search)&transitionType=Document&needToInjectTerms=False&enableBestPortion=True&docSource=7b32741e2618420299674c5b9eb982db
https://1.next.westlaw.com/Document/I503acc84ff4411d9b386b232635db992/View/FullText.html?listSource=Search&navigationPath=Search%2fv3%2fsearch%2fresults%2fnavigation%2fi0ad6ad3b0000016857609f75687bb7cc%3fNav%3dCASE%26fragmentIdentifier%3dI503acc84ff4411d9b386b232635db992%26startIndex%3d1%26contextData%3d%2528sc.Search%2529%26transitionType%3dSearchItem&list=ALL&rank=1&listPageSource=031dc496f50100a134ed8c27a387aaa3&originationContext=docHeader&contextData=(sc.Search)&transitionType=Document&needToInjectTerms=False&enableBestPortion=True&docSource=7b32741e2618420299674c5b9eb982db
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admission of irrelevant evidence was prejudicial.  Rule 403 is wholly inapplicable 

to this determination and Knecht’s argument that he would have been prejudiced 

by its admission is off the mark.   

The correct standard requires that Evridges demonstrate that the improperly 

admitted evidence “‘in all probability affected the jury's conclusion.’”  

Ruschenberg v. Eliason, 2014 S.D. 42, ¶ 23, 850 N.W.2d 810, 817 (other citations 

omitted).  In other words, to establish “prejudicial error[,] an appellant must 

establish affirmatively from the record that under the evidence the jury might and 

probably would have returned a different verdict if the alleged error had not 

occurred.”  Id. (other citations omitted).2  As previously argued, allowing the jury 

to hear evidence on an issue not even before them was confusing, at best, and 

resulted in prejudice as seen in the damages they awarded to Knecht and the 

refusal to award damages to Evridges for Knecht’s overgrazing.   

Apparently, the jury did exactly what Knecht argues in his brief – it 

considered Evridges’ alleged breach of the Supplemental Lease by their 

“intentional violation of the grazing association’s rules” and resulting suspension 

of the grazing permit when considering Knecht’s breach of the Agricultural Lease 

by overgrazing.  Knecht Brief, pp. 22-23.  The Leases were separate agreements 

and the respective breaches of each should have been considered separately.  See 

CR 2214; Nat'l Farmers Org., 560 F.2d at 1357.  However, by admitting evidence 

                                              
2 Again, the standard from a Rule 403 analysis is inapplicable here, and Knecht’s 

argument that Evridges must establish that the “trial concerns expressed in Rule 403 

substantially outweigh their probative value,” is simply incorrect.   
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of the Supplemental Lease and the Evridges’ alleged breach of it, even though that 

lease was terminated, the circuit court allowed the jury to do what was prohibited 

under settled contract law.  See Nat'l Farmers Org., 560 F.2d at 1357; In re Smith, 

100 B.R. at 336; RESTATEMENT (SECOND) OF CONTRACTS § 24 cmt.b.   

Evridges have established not only that evidence of the Supplemental Lease 

and grazing permit was irrelevant and inadmissible, but also the admission of 

evidence was prejudicial.  Evridges are entitled to a new trial on this basis alone.    

B.  The Circuit Court’s Exclusion of the 

Intensified Grazing Program Is Reversible Error 

 A new trial is also warranted for the circuit court’s exclusion of relevant 

evidence – the intensified grazing program.  Knecht argues the circuit court 

properly excluded evidence of the intensified grazing program during the jury trial 

because during the court trial, it was determined that Knecht did not have to 

follow that program.3  However, at the jury trial, the evidence of the intensified 

grazing program evidence was not offered to show that Knecht was obligated to 

follow the program or was in any way in breach for his failure to do so.  Rather, 

Evridges offered evidence of the intensified grazing program in response to the 

circuit court allowing Knecht’s “defense” to his breach of the Agricultural Lease 

by overgrazing, and to rebut Knecht’s claims as to how many cattle the Ranch 

could sustain without causing damage – one of the main bases for Evridges’ 

breach of contract claim.  See e.g. CR 3852-53. 

                                              
3 Evridges have acknowledged that the circuit determined Knecht did not have to follow 

the intensified grazing program and does not challenge that ruling. 
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 According to Evridges’ uncontradicted offer of proof, the intensified 

grazing program would allow a person to run far more livestock on the land than if 

an intensified grazing program were not followed.  CR 3857.  This evidence was 

relevant and significant because Knecht argued at trial that he was not overgrazing 

and could run more cattle on the pasture because Evridges had done so in the past.  

CR 3486-87.  But the evidence regarding the intensified grazing program, which 

the circuit court excluded, would have explained to the jury how Evridges could 

run the same number of cattle as Knecht, without damage: because they followed 

the intensified grazing program.   

 Knecht’s only response to this argument is that “Knecht cannot be held to 

that standard” and that the “fences were not in a condition to operate the 

intensified grazing program.”  Knecht Brief, p. 28.  Again, Evridges did not seek 

to hold Knecht to that standard or to suggest to the jury that Knecht should have 

followed the intensified grazing program; rather, they offered that evidence only to 

rebut the claim that he could run as many cattle on the Ranch as the Evridges did.  

Evridges could run the number of cattle they ran on the Ranch without damage 

because they followed the program.  Knecht could not run as many cattle on the 

Ranch without damage because he did not follow the program.  This is merely 

explanatory of why Evridges could run that many cattle, which was Knecht’s 

offered justification for what he did in breach of the Agricultural Lease.  When 

Knecht’s strategy to avoid damages for overgrazing was to compare his use of the 
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Ranch to Evridges’ use, Evridges should have been allowed to explain the 

difference between their situation and Knecht’s. 

 The circuit court’s exclusion of this evidence was patently prejudicial, in 

light of the fact that the jury did not award Evridges any damages for their 

overgrazing claim.  The only explanation for the jury’s refusal to award damages 

for Knecht’s overgrazing is the jury’s belief that Evridges ran as many head of 

cattle as Knecht did, without being told there was a difference.  The exclusion of 

the evidence “in all probability,” if not unquestionably, affected the jury’s verdict, 

and must be reversed.  See Ruschenberg, 2014 S.D. 42, ¶ 23, 850 N.W.2d at 817.  

A new trial is, accordingly, warranted.   

C.  The Circuit Court’s Refusal to Instruct  

on the Law of the Case is Reversible Error  

 In addition to the evidentiary errors, the circuit court erred in requiring 

Evridges’ proposed instruction that included the law of the case.  Knecht 

characterizes the proposed instruction on the circuit court’s previous Declaratory 

Orders as “piecemeal,” and claims the proposed instruction contained “cherry-

picked” portions of Judge Macy’s decision.  Knecht Brief, pp. 30-31.  In fact, the 

proposed instruction contained every one of Judge Macy’s Declaratory Orders 

relevant to the jury’s task.  Compare CR 2209-2217 with 3146.  It makes no sense 

to provide the jury with portions of the Declaratory Orders having nothing to do 

with the jury trial.  For example, while paragraphs (6) and (7) were not included in 

Evridges’ proposed instruction, those were not issues before the jury.  CR 2216 
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(court determined there was no anticipatory breach and no rescission of either 

lease). 

Further, while Knecht’s trial attorney and now his appellate counsel both 

argue for inclusion of the Findings of Fact and Conclusions of Law, in addition to 

the Declaratory Orders, those portions of the previous trial were not pertinent to 

the issues the jury would be deciding and would have been confusing and 

misleading, and invaded the province of the jury to decide issues of fact.  For 

example, none of the findings of fact were issues the jury had to determine; they 

were already determined by the trial court and/or undisputed and/or immaterial.  

CR 2209-2213.  The conclusions of law stated by the circuit court are not within 

the scope of the jury’s duties; indeed, it is axiomatic that legal determinations are 

expressly for the court, not the jury.  So, to include conclusions of law in 

instructions to the jury would be unnecessary, confusing, and misleading.  See 

Jacquot v. Rozum, 2010 S.D. 84, ¶ 21, 790 N.W.2d 498, 505-06 (no court has 

discretion to give incorrect, misleading, conflicting, or confusing instructions).  

The Declaratory Orders constitute the law of the case.  See In re Pooled Advocate 

Tr., 2012 S.D. 24, ¶ 23, 813 N.W.2d at 139 (applying the “law of the case” 

doctrine to a declaratory judgment order and explaining “the ‘law of the case’ 

doctrine . . . stands for the general rule that ‘a question of law decided by” a court 

“becomes the law of the case, in all its subsequent stages[.]”).  The Declaratory 

Orders, thus, would have instructed the jury on the applicable law, which would 

have assisted them in make their related determinations.  See Black v. Gardner, 
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320 N.W.2d 153, 158 (S.D. 1982).  It was error for the circuit court to refuse this 

instruction which provided the jury not only with a correct statement of the law, 

but also gave it direction on the issues it was tasked with deciding. 

As explained, the prejudice from the erroneous instructions is evident.  The 

jury awarded Knecht damages for the presence of Evridges’ horses even though it 

was already determined they were allowed to be there, as reflected in the 

Declaratory Orders.  CR 2216.   Knecht argues “Evridges’ actual use of the ranch 

was so far above their allowed use as indicated in Judge Macy’s Orders, no 

reasonable jury would have ruled differently.”  Knecht Brief, p. 35.  There is no 

support for this assertion, as indicated by the lack of citation to record evidence.   

In fact, the record shows this argument is without merit, since as noted by 

Knecht, when he took possession of the Ranch in 2014, Evridges had eight horses 

(year round, 16 bulls (for 10 months) and 400 heifers (for three months).  Knecht 

Brief, p. 35.  That was the number of animals determined by Judge Macy that were 

allowed to be on the Ranch.  CR 2216 (“Evridges may keep the small number of 

horses and bulls on the Ranch that were on the Ranch when Knecht took 

possession.”) (emphasis added).  In 2015, the number of animals and/or the 

amount of time they were kept on the Ranch by Evridges only decreased, as noted 

by Knecht himself – eight horses (year round), 12 bulls (but only 2 months) and 

350 heifers (for three months), and Evridges had no bulls on the Ranch in 2016.  

Knecht Brief, p. 35. 
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Thus, contrary to Knecht’s unsupported statement, Evridges’ allotted use as 

indicated in Judge Macy’s Declaratory Orders actually decreased.  Had the jury 

been instructed that Evridges were allowed to keep the animals on the Ranch that 

they had there when Knecht took possession, the jury could not have awarded 

Knecht damages for the presence of those animals there.  The prejudice from the 

circuit court’s refusal of Evridges’ proposed instruction is clear, and reversal of 

the jury’s verdict for Knecht is warranted on this basis as well.   

D.  The Jury’s Verdict is Not Supported by the Evidence 

1.  The Verdict for Knecht Is Not Supported 

 For the same reasons as expressed in Section C. above, the damages 

awarded to Knecht are not supported by the evidence.  Knecht justifies the damage 

award by reference to his own testimony.  Knecht Brief, p. 37.  But that testimony 

fails to take into account the law of the case – the Declaratory Order that Evridges 

were entitled to have that number of animals on the ranch as Knecht claims 

damaged him.  Further, there was no evidence at trial that supports the jury’s 

verdict that Evridges’ heifers’ presence on the leased property for a mere eight 

days caused any damage to Knecht, and Knecht cites to none in his brief.  See 

Knecht Brief, pp. 36-38.   

2.  The Verdict Against the Evridges for Overgrazing is Not Supported 

 

 In support of the jury’s verdict against Evridges for the overgrazing, Knecht 

again relies on the fact that Evridges had animals grazing on the Ranch and claims 

that they misrepresented the number of animals they had there.  This theory that 
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Evridges had more animals than was represented is not borne out by the evidence.  

As explained above, the number and/or length of time that Evridges had animals 

grazing on the lease property actually decreased from 2014 when Knecht took 

possession to 2016.  The overgrazing simply cannot be attributed to the Evridges’ 

own animals.   

Knecht also relies on the alleged breach of the Supplemental Lease by the 

suspension of the grazing permit as an excuse for his livestock overgrazing the 

property.  As explained, Knecht could have sought cover and sued for damages for 

having to obtain other grazing alternatives for his livestock.  He did not.  The 

suspension of the grazing permit did not excuse his contractual obligations under 

the Agricultural Lease.  Further, he cannot recover damages he could never have 

recovered recover as justification for the jury’s erroneous verdict.   

The jury’s verdict is simply contrary to the evidence, and is the result of 

unfair prejudice, erroneous evidentiary rulings and/or erroneous jury instructions.  

On this basis as well, the verdict should be reversed and a new trial had.  See 

Berry v. Risdall, 1998 S.D. 18, ¶ 11, 576 N.W.2d 1, 4.   

CONCLUSION 

 For all these reasons, as well as those stated in Evridges’ other briefing 

submitted in this and Knecht’s cross-appeal, Evridges respectfully request that the 

Court reverse the jury’s verdict against them and that they be granted a new trial.   
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