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PRELIMINARY STATEMENT

Defendant-Appellant will be referred to as “Art.”! Plaintiff-Appellee will
be referred to as “Charlotte.” The Settled Record will be referred to as “SR.” The
Appendix will be referred to as “APP,” followed by the appropriate page number.
The November 15, 2017 court trial transcript will be referred to as “CTT,”
followed by the appropriate page number. The March 13, 2018 motions hearing
will be referred to as “MH,” followed by the appropriate page number.

JURISDICTIONAL STATEMENT

Art respectfully appeals the Honorable Michelle K. Comer’s Order
Granting Motion to Dismiss (“Order”) that was signed and filed on March 14,
2108. SR 860. Notice of Entry was filed on March 14, 2018. SR 867. Art timely
served Notice of Appeal on March 15, 2018. SR 869. The Order is appealable
pursuant to SDCL 15-26A-3.

STATEMENT OF THE ISSUES

l. When all issues have been fully adjudicated by the trial court prior to the
death of one of the parties in a divorce, can the trial court enter a judgment
and decree nunc pro tunc to effectuate its prior judicial act following the
death of a party?

The trial court erroneously held under Larson v. Larson, 89 S.D. 575, 235

N.W.2d 906, 907 (1975) that it did not retain jurisdiction following Art’s death to

L Art passed away on February 20, 2018. SR 527. On February 27, 2018, Tena
Haraldson (“Haraldson™), Art’s sister, was appointed as Special Administrator of the
Estate of Arthur S. Andersen to appear on Art’s behalf in this divorce matter. SR 639-40.
Haraldson moved for substitution of parties on March 1, 2018. SR 529. On April 18,
2018, the trial court granted Haraldson’s motion, nunc pro tunc March 13, 2018. SR 907.



enter a judgment and decree nunc pro tunc to a date preceding Art’s death to

effectuate its prior judicial acceptance of the parties’ stipulated agreement.

Relevant Authority:

Larson v. Larson, 89 S.D. 575, 235 N.W.2d 906, 907 (1975)
Ex parte Adams, 721 So.2d 148 (Ala. 1998)

In re B.A.R., 344 N.W.2d 90, 94 (S.D. 1984)

Todd v. Todd, 7 S.D. 174, 63 N.W. 777, 779 (1895);

SDCL 25-4-17.2

Is an executed stipulated property settlement enforceable independent of
the entry of a divorce decree after a party’s death in a divorce action?

The trial court erroneously held under Larson that it could not enforce the

terms of the parties’ Stipulation as a contract in the divorce action because its

jurisdiction over the divorce action was abated completely.

Relevant Authority:

O'Connor v. Zeldin, 848 P.2d 647, 648 (Or. Ct. App. 1993)
Estate of Ladd v. Estate of Ladd, 640 A.2d 29 (Vt. 1994)
SDCL 25-2-10

SDCL 25-2-13

STATEMENT OF THE CASE

This appeal stems from a divorce action initiated by Charlotte on January

27,2015. SR 3. On November 15, 2017, the parties appeared in front of the trial

court for a scheduled court trial. CTT 2. At that time, the parties informed the

trial court that they had reached a stipulation. Id. The parties further informed the

trial court that, although it was their intent to sign a written stipulation

immediately thereafter, the judgment and decree would not be filed until March 1,

2018, although the effective date of entry would be nunc pro tunc to December 31,



2017. Id. at 2-3. The stipulation was put on the record. 1d. at 2-14. The trial
court approved the parties’ stipulation and bound the parties to their agreement.
Id. at 14.

Five days later, on November 20, 2017, the parties filed an executed
Stipulation and Agreement (“Stipulation”), as well as Affidavits of Jurisdiction
and Grounds for Divorce by both parties, with the trial court. SR 488-505,
APP A,

Unfortunately, on February 20, 2018, Art passed away before a judgment
and decree was entered. SR 527. Three days later, Charlotte filed a Motion to
Dismiss pursuant to SDCL 25-4-1 and began acting contrary to the terms of the
Stipulation which she signed and agreed to be bound to. SR 506.

On March 13, 2018, a motions hearing was held before the Honorable
Michelle K. Comer. MH 1. Relying on Larson v. Larson, 89 S.D. 575, 235
N.W.2d 906 (1975), the trial court erroneously granted Charlotte’s Motion to
Dismiss. MH, 13; SR 860. Art now appeals.

STATEMENT OF THE FACTS

Charlotte and Art were married on October 16, 2004. SR 3. After ten years
of marriage, Charlotte filed for divorce on January 27, 2015, alleging
irreconcilable differences. Id.

On November 15, 2017, the parties appeared before the trial court for a
scheduled Court Trial. CTT 2. At that time, the parties informed the trial court

that they had reached a stipulation on all issues. Id. at 2:8-9. The trial court



requested that one of the attorneys put the stipulation on the record and first
explained to the parties:

And as Mr. Brady is reading this, | would ask that both parties pay
very specific attention, and if you can’t hear, ask for clarification,
because at the end I’'m going to ask both of you if this is, in fact,
your agreement, and | will bind you to this agreement orally today.

Id. at 2:17-22 (emphasis added). The following colloquy then occurred on the
record:

Mr. Brady: Okay. First of all, we are putting this stipulation on the
record, but after we get done with this, Mr. Sabers has started a draft
formal document and he will complete that document embodying
this agreement in a written form that both of these parties are going
to sign either today, when it’s done, or tomorrow, whatever, but
they’re going to stay here and sign it before they leave town.

Mr. Sabers: Agreed.

* * %

Mr. Brady: Number two, this stipulation covers all material facts
and property division issues that the Court would be asked to
consider if this trial were to proceed. All material terms and
conditions of a stipulation agreement.

Mr. Sabers: Agreed.

Mr. Brady: Going forward, and using a draft settlement reached in
the Andersen deal drafted by Mr. Sabers, upon which there’s a lot of
markings, it goes: Number one, there will be a decree of divorce
entered in favor of both parties against the other on the ground of
irreconcilable differences. It will be entered March 1, 2018, unless
otherwise mutually agreed, and it shall be nunc pro tunc to
December 31, 2017.

Mr. Sabers: Agreed.

Id. at 2:24 to 3:23 (emphasis added). Mr. Brady subsequently read into the record
the parties’ agreement, which specifically resolved all issues of the divorce,
including grounds for divorce, the division of property, alimony, and attorney fees.

Id. 3-12. Mr. Sabers confirmed the parties’ agreement, stating:



Agreed. | think Mr. Brady identified the agreement that the parties
have reached, and after we go to the ranch today to deal with some
personal belongings, | will return to my office and continue to work
on the stipulation agreement. My client is in town for the remainder
of the week. We will get this done, including the approval of a form
of a judgment and decree of divorce that will be submitted to the
Court for signature at a later date, but form will be agreed to. A
stipulation and agreement will be signed. Affidavits of
irreconcilable difference will be signed all before the parties leave.

Id. at 12:24 to 13:9.
Following, the trial court canvassed the parties to confirm their agreement
and to bind them to it:

The Court: Thank you. Ms. Andersen, is this, in fact, your
agreement?

Ms. Andersen: Yes, it is.

The Court: And do you agree to be bound by this agreement?
Ms. Andersen: Yes, | do.

The Court: And, therefore, do you agree to waive your right to a
trial that was set for today?

Ms. Andersen: Yes.

The Court: Thank you. Mr. Andersen, is this, in fact, your
agreement?

Mr. Andersen: Yes.

The Court: And do you agree to be bound by the terms of this
agreement?

Mr. Andersen: Yes.

The Court: And do you agree to give up the trial that was set for
today?

Mr. Andersen: Yes.

Id. at 13:10 to 14:1.

On November 16 and 17, 2017, the parties signed the Stipulation,
memorializing their agreement and resolving all issues, including grounds for
divorce, division of property, alimony, and attorney’s fees. SR 488-503, APP A.

The Stipulation was filed on November 20, 2017. 1d.



The Stipulation is nearly identical to, if not word-for-word, with that put on
the record at the November 15, 2017 proceeding before the trial court. Id. In fact,
the Stipulation notes that all of the terms “were agreed to in open Court on
November 15, 2017[.]” SR 489, APP A-2. The Stipulation provides that a
divorce would be granted to each party on the grounds of irreconcilable
differences. SR 488; APP A-1. It provides that the Stipulation is binding on all
heirs, successors, and personal representatives. SR 501, APP A-14. The
Stipulation notes the trial court has jurisdiction. SR 489, APP A-2. Most
importantly, the Stipulation ratifies the parties’ intent that the Stipulation “shall
subsequently be incorporated into a Judgment and Decree of Divorce,” which was
to “be filed on March 1, 2018 and “shall be entered nunc pro tunc on December
31, 2017.” SR 489-50, APP A 2-3 (emphasis added).

The parties also filed Affidavits Establishing Jurisdiction and Grounds for
Divorce. SR 504-05, APP B. The Affidavits undisputedly state that the parties
consent to the jurisdiction of the trial court and to the trial court entering a
judgment and decree on the grounds of irreconcilable differences. Id.

Thereafter, the parties began substantially performing pursuant to the terms
of the Stipulation. Property was divided, delivered, and exchanged in accordance
with the terms of the Stipulation. SR 576, 621-22, SR 664-823. Indeed, Charlotte

either removed or had delivered numerous, if not all, of the items of personal



property specifically identified in the Stipulation to her residence in Missouri.? SR
576, 664. In addition, Art negotiated the sale of the Boke Ranch, and pursuant to
the terms of the Stipulation, $25,000 of the closing proceeds were paid to the
mortgage holder of the parties’ Dubois shop building. SR 664. In short, both
parties were complying with and performing pursuant to the terms of the
Stipulation.

Unfortunately, before a judgment and decree was submitted for the trial
court’s signature, Art passed away. SR 527. Three days later, Charlotte filed a
Motion to Dismiss pursuant to SDCL 25-4-1, and requested an emergency
hearing. SR 506.

In order to respond to Charlotte’s motion, Haraldson, Art’s sister, was
appointed as Special Administrator of the Estate of Arthur S. Andersen. SR 639-
40. Haraldson subsequently filed a Suggestion of Death on the Record and moved
to substitute herself, as Special Administrator, in place of Art in this action. SR
529. Undersigned counsel noted their appearance as attorneys for Haraldson,
Special Administrator of the Estate of Arthur S. Andersen. SR 549. Charlotte did
not object to Haraldson’s Motion for Substitution.

On March 1, 2018, and pursuant to the parties’ Stipulation, Haraldson then
submitted a proposed Judgment and Decree of Divorce, requesting that the trial

court sign it nunc pro tunc December 31, 2017, and forward to the Clerk for filing.

2 The parties separated almost two years before the Stipulation was signed. SR 490.



SR 531, 642-43. Haraldson also filed a Motion for Entry of Nunc Pro Tunc
Judgment and Decree of Divorce, as well as a brief in support of her motion and in
opposition to Charlotte’s Motion to Dismiss. SR 556-75. Again, Charlotte made
no objection to Haraldson’s appearance.

On March 13, 2018, a motions hearing was held before the Honorable
Michelle K. Comer. Charlotte appeared in person and with counsel. MH 2. The
undersigned noted her appearance for Art, as well as Haraldson. MH 2. No
objection was made to Haraldson’s appearance, and counsel for Haraldson was
permitted to argue on behalf Art and Haraldson and in opposition to Charlotte’s
Motion to Dismiss.® MH 2.

The trial court granted Charlotte’s Motion to Dismiss. MH 13. Relying
exclusively on this Court’s holding in Larson v. Larson, 89 S.D. 575, 235 N.W.2d
906, 907 (1975), the trial court erroneously held “that death abates jurisdiction of
this Court.” MH 13. Although noting its displeasure with the result, “I certainly,
in a divorce, didn’t necessarily want to go this way when there was already an
agreement,” the trial court erred in her legal conclusions that “the law is clear.”

Id. Art’s timely Notice of Appeal followed. SR 869.

$ To comport with the record, the trial court, over Charlotte’s objection, signed an Order
Granting Motion for Substitution of Parties on April 18, 2018, dated nunc pro tunc March
13, 2018. SR 907.



STANDARD OF REVIEW

A trial court’s conclusions of law are reviewed de novo. Surat Farms, LLC
v. Brule Cty. Bd. of Commrs, 2017 S.D. 52, 1 12, 901 N.W.2d 365, 369. Under
this standard of review, the trial court’s “conclusions of law are given no
deference by this court on appeal.” City of Aberdeen v. Rich, 2003 S.D. 27, { 9,
658 N.W.2d 775, 778 (additional citations and quotation marks omitted).

ARGUMENT

l. The trial court erroneously relied on Larson to hold that a trial court
cannot enter a judgment and decree nunc pro tunc following Art’s
death to effectuate its prior judicial acceptance of the parties’
stipulated divorce agreement.

A. Larson is factually distinguishable and does not extend to control
the outcome of this case.

This Court has never had the opportunity to address this issue presently
before it: can a judgment and decree be entered nunc pro tunc following the death
of a party to provide record of the trial court’s prior judicial acceptance of a
stipulated agreement? While the trial court held this Court’s 1975 decision in
Larson controls, Larson is factually distinguishable from the facts now before this
Court, and by its own terms cannot be read to extend to prohibit a trial court from
entering a nunc pro tunc decree. At the time of Art’s death all issues had been
fully adjudicated and accepted by the trial court, no judicial acts remained; entry
of a nunc pro tunc decree following Art’s death would have merely confirmed the

trial court’s prior judicial act.



In Larson, the wife commenced an action for divorce against her husband.
89 S.D. 575, 235 N.W.2d 906, 907 (1975). Unlike here, the parties in Larson
could not reach an agreement on the division of property, necessitating a trial. Id.
at 907. At the conclusion of the trial, the trial judge suggested that counsel
prepare a memorandum proposing an acceptable property division and award. Id.
Because the parties had stipulated that the grounds for divorce would not be
contested and the trial court would not take fault into consideration in the division
of property, the trial court noted “[t]he only thing for me to decide now is the
financial arrangements and I’ll do that after five days from now so you will have
the decision within about two weeks from now.” 1d.

After the trial, the trial judge left for a five-week judges’ college. 1d.
While away, the trial judge dictated a memorandum decision and sent it to his
clerk for transcription. However, the husband died before the trial court had
signed, filed, or served its memorandum decision. 1d. 907, 909. Thus, in stark
contrast to the facts here, at the time of the husband’s death issues still remained in
dispute for the Larson trial court to resolve to include the division of property and
the date of divorce. Id.

A hearing was held on the wife’s motion to substitute the husband’s
executor as defendant. Id. at 908. Recognizing that judicial acts remained, the
trial court initially denied the motion and refused the wife’s proposed nunc pro

tunc decree, stating:

10



It appears when a trial court has determined questions of fact and

directed entry of a judgment, and the parties are entitled to have it

entered while both parties are living, after the death of a party such a

judgment may be entered nunc pro tunc as of the date within the

lifetime of the deceased at the instance of persons whose rights are

affected thereby, for the purpose of determining and fixing property

rights or for the purpose of legalizing proceedings taken in the belief

that the parties to the divorce were in fact divorced.

Id. at 908. Because no property division had occurred, the trial court held “there
were judicial acts remaining that cannot be done ‘now for then.””* Id. However,
the trial court subsequently reversed itself, granted the wife a divorce, divided the
property, and signed a nunc pro tunc divorce decree to a date before the husband’s
death. Id. at 908-09.

On appeal, this Court addressed two issues: (1) did the divorce action
survive the death of husband, and (2) even if the action was abated, did the trial
court have the power to enter a nunc pro tunc divorce decree after, and despite, the
husband’s death? Id. at 909. Art acknowledges that the Larson court held that
death abates a divorce action under South Dakota law under the facts of that case.
Id. at 909. This is not at issue. But the Larson court did not end its analysis there.
Instead, the Larson court went on to analyze two separate cases from Florida and
Michigan to determine the second issue. And although the Larson court

ultimately held that the trial court, under the facts before it, did not have authority

to enter a nunc pro tunc decree after the husband’s death, it is of vital importance

4 “Now for then” is the true meaning of nunc pro tunc. See Inre B.A.R., 344 N.W.2d 90,
94 (S.D. 1984) (citation omitted).

11



that this Court carefully review how and why the Larson court reached its
conclusion, which was: “because there were judicial acts still to be completed.”
Id. at 909-11. Here, no judicial acts remain to be completed. Moreover, neither
case the Larson court relied on is factually similar to what is now before this
Court.

Indeed, the Larson court first analyzed a 1944 case from Florida, Sahler v.
Sahler, 17 So.2d 105 (1944), in which the Florida Supreme Court reversed entry
of a nunc pro tunc divorce decree entered after the plaintiff’s death. Larson, 235
N.W.2d at 909. The Larson court noted, just like the facts before it — but in
complete opposite to here — that judicial acts remained to be done in Sahler. Id.;
see also Sahler, 17 So.2d at 105-06. More specifically, the Larson court noted
that the Sahler trial court, like the Larson trial court, asked the attorneys to draft a
property division at the end of the trial. 1d.; see also Sahler, 17 So.2d at 106. In
addition, although the Sahler trial court stated it thought a divorce should be
granted, it did not say to whom it should be granted. 1d.; see also Sahler, 17 So.2d

at 106-07.> And just as in Larson, before the Sahler parties could agree on the

® In 2000, the Florida Supreme Court noted Sahler was “decided under the Florida
divorce law in existence prior to the enactment of the statutory ‘no fault” dissolution
scheme now prevailing[,]” and as such, “the [Sahler] case was complicated by the fact
the trial court never announced in whose favor the divorce was to be granted. Thus, there
was no final decision on the issue of dissolution prior to the death of the husband.”
Gaines v. Sayne, 764 So.2d 578, 581 (Fla. 2000). Here, the issue of dissolution was
decided prior to Art’s death. The parties agreed in open court and signed a Stipulation
and Affidavit of Jurisdiction, expressly agreeing to irreconcilable differences as the
ground for divorce. SR488; 504-05. As will be discussed infra at Section I.A (pg. 15-16)
and 1.C (pg. 23-25), under SDCL 25-4-17.2, a trial court is mandated to order dissolution
of marriage if it finds there are irreconcilable differences.

12



property division and the court could prepare a written decree, the plaintiff died.
Id. On appeal, the Florida Supreme Court noted:

In the case at bar no decree had been signed by the Chancellor, or

filed for record, or recorded, and not even a definite pronouncement

had been made as to all of the things the final decree would contain

iIf and when it was signed and recorded, prior to the death of the

plaintiff.

Sahler, 17 So.2d at 106-07; see also Larson, 235 N.W.2d at 910.

While this was the case in Larson, it certainly is not the case here.
Undeniably, “all of the things the final decree would contain if and when it was
signed and recorded, prior to the death of [Art]” were placed on the record,
accepted by the trial court, memorialized in writing, signed by the parties, and
filed with the trial court — notably to include entry of a divorce decree nunc pro
tunc to a date preceding Art’s death. Sahler, 17 So.2d at 106-07; see also In re
B.A.R., 344 N.W.2d at 94 (defining nunc pro tunc and explaining “When applied
to entry of a legal order or judgment, [nunc pro tunc] normally refers, not to a new
or de novo decision, but to the judicial act previously taken, concerning which the
record is absent or defective, and the later record-making act constitutes but later
evidence of the earlier effectual act.””). The trial court here left no question about
her decision; indeed, she advised the parties “I will bind you to this agreement
orally today.” CTT 2 (emphasis added); see also CTT 13-14. Therefore, it would
be inappropriate for this Court to rely on Sahler to extend Larson to this case.

The same holds true for the LeTarte case the Larson court also cited in

support of its decision. In LeTarte v. Malotke, 188 N.W.2d 673 (Mich. App.

13



1971), the Michigan Court of Appeals held entry of a nunc pro tunc decree
improper where no judgment had been rendered before the husband’s death. It is
anticipated that Charlotte will argue, as she did below, that LeTarte is “nearly
factually identical to what transpired in this case.” SR 829. And at first blush, it
may seem Charlotte is correct because, like here, a property settlement was read
into the record. However, a closer read of this case shows Charlotte’s theory is
incorrect.

In LeTarte, as explicitly recognized by the Larson court, “judicial acts
remained to be done at defendant’s death.” Larson, 235 N.W.2d at 910; see also,
LeTarte, 188 N.W.2d at 674-76. And contrary to what Charlotte argued below,
those judicial acts in LeTarte included more than just a “rendition of a judgment.”
SR 829. Indeed, as the Michigan Court of Appeals noted:

[E]ven though the parties were in accord on how the property should

be divided, and in any event, the trial judge felt that only the basic

elements of the settlement had been agreed upon and that it had yet

to be put into writing and submitted for his review.

LeTarte, 188 N.W.2d at 675-76 (emphasis added). Quoting the trial court:

After much reflection, the [trial court] is convinced that there was

not on December 16, 1969, a presently operative rendition of

judgment which only awaited entry. The statement of the [trial court]

was entirely prospective, and more remained to be done than merely

to reduce to writing the oral record made in open court.

Id. at 676 (emphasis added). Here, all facts had been adjudicated by the trial court

and only a “presently operative rendition of judgment . . . awaited entry” at the

time of Art’s death. Id. Therefore, while LeTarte appears on the surface to be

14



factually closer to what occurred here as compared to Larson, it still cannot be
read to prohibit entry of a nunc pro tunc decree under the facts of this case.

To be clear, the facts here are the complete opposite of Larson, as well as
LeTarte and Sahler. No more remained to be done by the trial court at the time of
Art’s death. The parties had agreed on the record as to the grounds for divorce,
the date of divorce to be December 31, 2017, division of property, alimony, and
attorney fees. CTT 2-13. The trial court questioned each party on whether this
was their agreement, and the trial court accepted and bound them to the terms of
their agreement in open court. CTT 2 (“I will bind you to this agreement orally
today.”), 13-14. Both parties were represented by competent counsel.

Charlotte and Art then submitted and filed a written Stipulation with the
trial court, going beyond any of the parties’ actions in Larson, Sahler, or LeTarte.
This Stipulation memorializes more than just the “basic elements of the settlement
had been agreed upon.” SR 488-503, APP A. In fact, the Stipulation shows that
all elements of the settlement had been agreed upon and reduced to writing,
specifically including the date of divorce, December 31, 2017, which preceded the
date of Art’s death. There were simply no further factual issues or judicial actions
for the trial court to resolve after the Stipulation was submitted. Indeed, the
Stipulation contains no language requesting the trial court approve and confirm the
Stipulation or incorporate the same into a judgment and decree. Id. The reason
for these omissions is obvious: the trial court had already approved the Stipulation

and bound the parties to it in open court on November 15, 2017. See CTT 2, 13-
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14. The Stipulation expressly acknowledges this fact: “the parties . . . have
agreed in open Court to the terms and conditions as provided for in this Stipulation
and which shall subsequently be incorporated into a Judgment and Decree.” SR
489, APP A-2. Again, when the Stipulation was submitted, there was no further
judicial decision to be made. All that was left for the trial court to do was sign a
judgment and decree when presented. Id. See also CTT 2 (“I will bind you to this
agreement orally today.”), 14.°

The parties also filed Affidavits, submitting to the jurisdiction of this Court
and consenting to the entry of a Judgment and Decree on the grounds of
irreconcilable differences. SR 504-05.

Most importantly, and unlike any of the parties in Sahler, LeTarte, and
Larson, Charlotte and Art specifically agreed to a Judgment and Decree being
entered nunc pro tunc to a date that preceded Art’s death prior to Art’s death. SR
490.

In sum, unlike Sahler, LeTarte, and most notably Larson, at the time of
Art’s death all that was left for the trial court to do was sign a Judgment and

Decree. Entry of the Judgment and Decree nunc pro tunc (to a date which

¢ At the hearing, the trial court gave no indication that it would do anything but adopt the
agreement:

The Court: All right. Thank you. I applaud your hard work and efforts
today. I think you’ll be more than satisfied with an agreement reached
between the parties as anything the Court could impose.

(CTT 14:2-6).
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preceded Art’s death, and which date the parties had agreed to on the record and in
a written stipulation and the trial court had accepted) would have simply been a
record of an “act previously taken, concerning which the record is absent or
defective, and the later record-making act constitutes but later evidence of the
carlier effectual act.” In re B.A.R., 344 N.W.2d at 94. The trial court was required
to order “the dissolution of marriage” “[i]f from the evidence at the hearing, [it]
finds that there are irreconcilable differences[.]” SDCL 25-4-17.2. Therefore,
entry of a nunc pro tunc decree here would be an “act[] allowed to be done after
the time when [it] should be done, with a retroactive effect; i.e., with the same
effect as if regularly done.” Inre B.A.R., 344 N.W.2d at 94; SDCL 25-4-17.2.
Prior to and at the time of Art’s death, there was (and still is) no judicial issue in
dispute which required judicial determination. All issues were fully and
completely adjudicated pursuant to the parties’ Stipulation, and accepted by the
trial court.

As is evident, Larson does not control nor should it be extended to control
the outcome of this case. Instead, and because this Court has never had the
opportunity to address this issue, this Court should turn to other jurisdictions
which have entered nunc pro tunc decrees post mortem where, as here, all issues
were fully and completely adjudicated and no further judicial act remained but the

entry of a judgment.
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B. Other jurisdictions recognize entry of a nunc pro tunc decree
following the death of one of the parties to a divorce where all
issues have been adjudicated.

Where all issues have been fully adjudicated by the trial court prior to the
death of one of the parties to a divorce, and no further judicial act is required but
the signing and entry of a decree, several jurisdictions have recognized that death
does not prevent entry of a decree nunc pro tunc to a time prior to the death of the
party.

For example, in White v. Smith, 645 So.2d 875 (Miss. 1994), the Supreme
Court of Mississippi held the trial court did not error in entering a judgment of
divorce nunc pro tunc when all issues were fully adjudicated in all respects by the
trial court. In White, the parties entered into a handwritten “Consent to Divorce”
on the grounds of irreconcilable differences prior to trial. Id. at 876-77.” The
parties then designated certain items, relating specifically to the division of
property, for the court’s adjudication. Id. at 877-79. A trial was held, and the

court heard testimony of the parties pertaining solely to division of property

between them. Id. At the conclusion of the trial, the court ruled from the bench

7 Pursuant to Miss. Code. Ann. § 93-5-2(3):

If the parties are unable to agree upon adequate and sufficient provisions
for . .. any property rights between them, they may consent to a divorce
on the ground of irreconcilable differences and permit the court to decide
the issues upon which they cannot agree. . . . No divorce shall be granted
pursuant to this subsection until all matters involving custody and
maintenance of any child of that marriage and property rights between the
parties raised by the pleadings have been either adjudicated by the court or
agreed upon by the parties and found to be adequate and sufficient by the
court and included in the judgment of divorce.
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and performed a division of property, adjudicating all issues before it. Id. at 879.
The trial court stated: “Those are all the issues that have been submitted to the
Court, and I’ll grant the divorce on those conditions.” ld. Eight days after the
trial, and before a judgment of divorce had been entered, the husband died. Id.
The trial court issued a judgment of divorce nunc pro tunc to the date of the trial,
finding:

[T]hat it made a full and complete adjudication between the parties. .

.. All issues between the parties, both contested and the Consent to

Divorce, were finally adjudicated in all respects by the Court, after

having heard detailed testimony and having received documentary

evidence. This was a completed case finally adjudicated in all

respects.
Id. at 879-80.

The Mississippi Supreme Court agreed:

[F]rom a technical standpoint, Luther died while married, since his

death was prior to the entry of the decree. However, the record

clearly indicates that all submitted issues had been litigated and

ruled upon by the chancellor on November 2, 1992. Nothing more

was to be accomplished in the interim between the ruling and formal

filing of the judgment.
Id. at 881 (emphasis added). Like White, nothing more remained to be
accomplished in the interim of this case between the filing of the Stipulation and
the Affidavits and the formal filing of the judgment and decree to December 31,
2017, the parties’ stipulated date which preceded Art’s death.

Similarly, in facts strikingly similar to the facts here, the Supreme Court of

Alabama in Ex parte Adams, 721 So.2d 148 (Ala. 1998), reversed and remanded a

dismissal of a divorce action for entry of a judgment and decree, because no issues
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remained to be decided at time of husband’s death and all that remained was for
the trial court to sign the judgment. Id.

In Adams, just as here, a final settlement was read into the record at trial.
Id. at 148-49. The trial court directed the wife’s attorney to draft a judgment
incorporating the agreement and ordered that the terms were effective
immediately. 1d. at 149. A couple of months later, the husband committed
suicide. Id. Like here, the trial court had not signed the judgment of divorce at the
time of the husband’s death. Id. The wife promptly moved to enforce the
agreement, and the trial court refused, finding that the divorce action was abated
by the husband’s death. Id.

On appeal, the Adams court found that “[t]here were no other issues to be
decided and all that remained was for the trial court to sign the judgment.” Id.
Accordingly, the court held “the husband’s death did not make the final agreement
unenforceable,” and reversed and remanded for entry of a judgment and decree
nunc pro tunc to a date prior to husband’s death. Id. at 150. Likewise, in this case
the parties agreed “in open Court to the terms and conditions as provided for in
[their] Stipulation and which shall subsequently be incorporated into a Judgment
and Decree of Divorce[,]” which “shall be entered nunc pro tunc December 31,
2017,” a date which preceded Art’s death. SR 489, APP A-2.

Likewise, in In re Marriage of Mallory, 55 Cal. App. 4th 1165 (1997), the
Fifth Appellate District Court of Appeal of California ruled that a trial court has

inherent authority to enter a divorce decree nunc pro tunc with respect to all
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issues, including marital status, submitted to the court for decision prior to the
death of a party, notwithstanding the general rule that death abates a divorce
action. Id. at 1167.

In Mallory, the wife filed for divorce. Id. at 1167. On October 29, 1987, a
divorce trial was held. Following written submissions of the parties, the case was
finally submitted to the court for decision on January 5, 1988. Id. at 1168. On
April 25, 1988, at 8:50 a.m., the husband was found dead in his home. Id. Later
that same day, at 3:00 p.m., the trial court entered an order dissolving the marriage
and dividing the property. lId. However, the husband’s former lawyer and the
wife’s attorney stipulated in writing that the trial court’s jurisdiction to issue a
decree terminated at the death of the husband, and the trial court’s April 25, 1988
order was “null and void.” Id.

Years later, the executor of the husband’s estate filed a motion to substitute
himself into the divorce action as the real party-in-interest, to set aside the
stipulation, confirm the order of the trial court, and enter a judgment nunc pro tunc
as of a date prior to the husband’s death. Id. The trial court denied the decedent
estate’s request for a judgment nunc pro tunc, but set aside the attorneys’
stipulation and directed that a decree conforming to the trial court’s April 25, 1999
order be entered. Id. A decree was subsequently filed. 1d. Wife then moved to
set aside the new decree, and husband’s executor filed a counter-motion for an
order reentering the judgment nunc pro tunc as of a date before husband’s death.

Id. at 1168-69. The trial court granted the wife’s motion to vacate. Id. at 11609.
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The decedent’s estate appealed to the Fifth District Court of Appeal of
California to raise the issue of whether the trial court should have granted a
judgment nunc pro tunc to a date before the husband’s death. Id. The appellate
court concluded that a trial court has the “inherent power” to make findings and
enter judgment when a party dies after submission of the case, and the inherent
power to enter that judgment nunc pro tunc to a date before the death of the party.
Id. at 1176-77. Indeed, “The power to enter judgments nunc pro tunc is inherent
in the courts. . . . Such an order should be granted or refused as justice may require
in view of the circumstances of a particular case.” Id. at 1177 (quoting Norton v.
City of Pomona, 53 P.2d 952, 955-56 (Cal. 1935)).

Finally, in Tikalsky v. Tikalsky, 208 N.W. 180 (Minn. 1926), the Supreme
Court of Minnesota affirmed entry of judgment of divorce, entered after the death
of the husband, nunc pro tunc to a date prior to his death. Tikalsky v. Tikalsky,
208 N.W. 180, 181 (Minn. 1926). The Tikalsky court explained:

[W]here the trial court had determined the questions of fact and

directed the entry of a judgment of divorce, and the complainant was

entitled to have it entered while both parties were living, it may be

entered nunc pro tunc as of a date within the lifetime of the

deceased, at the instance of parties whose rights are affected thereby,

for the purpose of determining and fixing property rights or

legalizing proceedings taken in the belief that the parties were

divorced.

Id. at 180-81 (collecting cases). The court then held:

In the present case the court had determined all the issues presented,

and directed that judgment divorcing the parties be entered. The

judicial act was complete. All that remained to be done was for the
clerk to enter the judgment in the judgment book as directed.
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Id. at 181. See also Anders v. Anders, 170 Minn. 470, 471, 213 N.W. 35, 36
(1927) (explaining in Tikalsky there “was no uncertainty as to precise terms of the
decree, and no further action of the trial judge was necessary.”).

Like all the cases cited above, all issues had been presented, adjudicated,
and settled by the trial court prior to Art’s death, including the effective date of
divorce: December 31, 2017, which preceded Art’s death. As in Adams, the trial
court here ordered that the terms were effective immediately by binding the parties
to their agreement on the record. CTT 2. The parties filed a Stipulation
incorporating their agreement. SR 488-503, APP A. The parties also submitted
Affidavits consenting to entry of divorce on irreconcilable differences and to the
jurisdiction of the court. SR 504-05. The parties began substantially performing
under the terms of the agreement. See SR 665-823. The parties undisputedly
agreed that a judgment would be submitted on or before March 1, 2018, nunc pro
tunc to December 31, 2017, a date which preceded Art’s death. SR 489-90, APP
Al-2. Under the circumstances of this case, and because Larson does not control,
this Court should follow the reasoning of other jurisdictions and rule that a
Judgment and Decree ‘entered nunc pro tunc to December 31, 2017 be granted.

C. Justice requires entry of a nunc pro tunc judgment and decree in
view of the particular circumstances of this case.

““Nunc pro tunc’ is a phrase applied to acts allowed to be done after the
time when they should be done, with a retroactive effect; i.e., with the same effect

as if regularly done.” Inre B.A.R., 344 N.W.2d at 94 (citation omitted). Its true
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meaning is “now for then.” Id. “[W]hen applied to entry of a legal order or
judgment, [nunc pro tunc] normally refers, not to a new or de novo decision, but to
the judicial act previously taken, concerning which the record is absent or
defective, and the later record-making act constitutes but later evidence of the
earlier effectual act.” Id. (citation omitted).

Here, entry of a nunc pro tunc decree would not be a new or de novo
decision. Indeed, all facts and issues have been adjudicated by the trial court. At
the time of Art’s death, there was nothing left for the trial court to do but place its
signature on the judgment and decree. As outlined above, entry of a judgment and
decree nunc pro tunc would simply be a record of an “act previously taken,
concerning which the record is absent or defective, and the later record-making act
constitutes but later evidence of the earlier effectual act.” In re B.A.R., 344
N.W.2d at 94. Because the parties agreed to irreconcilable differences and this
Court is required to order “the dissolution of marriage” “if from the evidence at
the hearing, [it] finds that there are irreconcilable differences,” entry of a nunc pro
tunc decree here would be an act “allowed to be done after the time when [it]
should be done, with a retroactive effect; i.e., with the same effect as if regularly
done.” SDCL 25-4-17.2; Inre B.A.R., 344 N.W.2d at 94.

Moreover, this Court has made clear that a “nunc pro tunc order should be
granted or refused, as justice may require, in view of the circumstances of the
particular case.” Todd v. Todd, 7 S.D. 174, 63 N.W. 777, 779 (1895) (citation

omitted). And in this case, justice requires entry of a nunc pro tunc order.
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Charlotte, in open court, agreed to be bound by the parties’ agreement.
CTT 2, 13. She then signed a Stipulation, agreeing to, among other things, the
grounds for divorce, the effective date of the divorce (which preceded the date of
Art’s death), the division of property, alimony, and attorney fees. SR 488-503,
APP A. Notably, Charlotte agreed and understood that a judgment and decree
would be submitted on or before March 1, 2018, and entered nunc pro tunc
December 31, 2017. SR 489-90, APP Al1-2. Charlotte received substantial
property pursuant to the terms of the Stipulation. SR 664-823. The parties sold a
piece of real estate (the Boke Ranch) in accordance with the Stipulation. SR 664.
But then three days after Art’s death, Charlotte filed a motion to dismiss this
action and requested an emergency hearing, arguing the divorce was abated and
the Stipulation unenforceable. SR 506; see also 831. Her motives are clear: she
wants the divorce dismissed because she believes she stands to receive more as a
surviving spouse.

When parties have voluntarily entered into an agreement, bound themselves
to the same, and relied and performed under the terms, it would be a substantial
miscarriage of justice to not enter a judgment and decree nunc pro tunc and allow
one party to gain more than she bargained for, to the detriment of the other and his

gstate.
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Il.  The parties intended the Stipulation to be enforceable independent of
the divorce decree.

Alternatively, even if this Court were to hold that Larson is somehow
controlling (it is not) and agree with the trial court that it did not have jurisdiction
to enter a nunc pro tunc decree declaring the parties divorced effective December
31, 2017, as the parties agreed, the trial court can still enforce the terms of the
parties’ Stipulation on all other issues, as it is a valid and enforceable contract, and
under the surrounding circumstances, divorce was not a condition precedent to the
enforceability of the Stipulation in this divorce proceeding.®

A. The parties entered into a binding contract.

The elements of a contract are: (1) parties capable of contracting; (2) their
consent; (3) a lawful object; and (4) sufficient cause or consideration. SDCL 53-
1-2. The Stipulation meets all four elements.

Indeed, both parties were clearly capable of contracting here. In fact, the
trial court canvassed them during the court trial, and moreover, the parties
specifically attested they were “of firm mind” and “sign[ed] this Stipulation free of

duress or compulsion.” CTT 2, 13-14; SR 501; see also SR 488-503, APP A.

8 1t should be noted that, due to the divorce trial court’s ruling that it did not retain
jurisdiction to enforce the terms of the parties’ Stipulation and Charlotte’s position that
the Stipulation was an unenforceable contract, Haraldson initiated a separate action in the
Fourth Judicial Circuit, seeking declaratory relief in regard to the Stipulation and to
include specific performance, breach of contract, and detrimental reliance on behalf of
Art’s estate. Haraldson v. Andersen, 40CIV18-86.
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The parties freely consented on the record, as well as in the written
Stipulation, to the essential elements and terms of their agreement. CTT 13-14;
SR 499, 501, APP A-12, A-14. The parties further agreed to be bound by the
terms of the Stipulation, and the trial court explicitly bound them to the terms
during the November 15, 2017, hearing. CTT 2, 13-14.

A lawful object of the Stipulation was, in part, a divorce; but the division of
property was also a lawful object of the Stipulation. See SDCL 25-2-10 (“Either
husband or wife may enter into any engagement or transaction with the other, or
with any other person, respecting property, which either might, if unmarried,
subject, in transactions between themselves, to the general rules which control the
actions of persons occupying confidential relations with each other, as prescribed
by law.”) and SDCL 25-2-13 (“A husband and wife cannot by any contract with
each other alter their legal relations, except as to property, and except that they
may agree in writing to an immediate separation and may make provision for the
support of either of them and of their children during such separation. The mutual
consent of the parties is sufficient consideration for such separation agreement.”).
And despite what Charlotte argued below, Art’s death did not render that lawful
object a nullity. See SR 832 (arguing “The Stipulation is not enforceable as a
contract because of the object of the contract was divorce, the property settlement
was simply a necessary ancillary part of it and upon death the lawful object
became a nullity.”). Indeed, Art’s death did not render impossible the

performance of the Stipulation. Groseth Int'l, Inc. v. Tenneco, Inc., 410 N.W.2d
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159, 165-67 (S.D. 1987) (analyzing the commercial frustration of purpose doctrine
on which Charlotte appears to rely below). “The fact that performance has
become economically burdensome or unattractive [for Charlotte] is not sufficient
to excuse [her] performance.” Id. (citation omitted). “The question is whether the
equities, considered in the light of sound public policy, require placing the risk of
disruption or complete destruction of the contract's viability on one party or the
other.” Id. As outlined above, equity requires enforcement here

Finally, sufficient cause and consideration is noted throughout the
Stipulation. In fact, Charlotte received an equal share of the marital property,
including a $550,000 equalization payment. SR 497, APP A-10.

It is also important to note that, prior to Art’s death, the parties had
substantially performed under the terms of the Stipulation. Property has been
divided and delivered. Real estate has been sold and proceeds split. Charlotte
benefited from these exchanges. If the Stipulation is not now enforced, Art will
have detrimentally relied on its terms. Further, the Stipulation unambiguously
states it is binding on all “heirs, next of kin, devisees, legatees, executors, personal
representatives, administrators and assigns.” SR 501, APP A-14.

B. The contract terms are independently enforceable from a final
decree and in spite of Art’s death.

This Court has not yet had an opportunity to address this issue. However,
other states have held that a property settlement agreement is enforceable

independent of a final decree and in spite of the death of a party.
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For example, in O'Connor v. Zeldin, 848 P.2d 647, 648 (Or. Ct. App.
1993), the Oregon Court of Appeals — under facts remarkably similar to here —
affirmed the enforceability of an oral property settlement agreement entered into
before the entry of a dissolution judgment and the death of the husband. In
O’Connor, just like here, the parties negotiated and entered into an oral property
settlement agreement in contemplation of dissolving their marriage. I1d. Like
here, at the court trial, the terms of their agreement were stated in open court and,
when guestioned by the court, both parties expressed their agreement. 1d.
However, before a judgment and decree was entered, the husband died. Id. The
husband’s personal representative then brought an action for specific performance
of the property settlement agreement. Id. And the trial court held that the
agreement was enforceable. Id.

On appeal, the court focused on “whether [the agreement] was enforceable
before the decedent died or whether it was conditioned on entry of the dissolution
judgment.” Id. at 648. Reviewing the evidence, the court noted:

[A]t the time of decedent’s death, personal property had been

divided and was in the possession of the individual spouses. It also

appears that the sale of the parties’ home was pending and that

defendant was collecting and retaining the rent paid by the

prospective purchasers pursuant to the terms of the agreement.

Id. Accordingly, the court held “there was no condition precedent or subsequent

to the enforceability of the agreement discussed or agreed on.” ld. The agreement

“became effective when made.” 1d. at 649.
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The same is true here. There is nothing in the record to suggest that it was
the understanding and intent of the parties their assets would be divided at the
future time of the divorce. In fact, the exact opposite is true. Just as in O ’Connor,
the record reflects it was obviously the intent of the parties that the division of
their marital assets became effective immediately, regardless of whether they were
divorced or not. Indeed, immediately following the November 2017 hearing —
including that very afternoon — the parties begin dividing and exchanging assets in
accordance with their oral and, ultimately, written Stipulation. SR 810-23. The
Stipulation contains dates that property must be exchanged prior to submission of
the decree in March 2018 — in fact, before December 31, 2017. See 490-91. The
Stipulation states that the Boke Ranch “will be promptly listed for sale.” SR. 492.
(In fact, it was sold.) SR 664-823. Like in O ’Connor, personal property was
divided and in the possession of the individual spouses at the time of Art’s death.
As such, the Stipulation, at least as to the division of property, should be enforced.

The Supreme Court of Vermont reached the same conclusion in Estate of
Ladd v. Estate of Ladd, 640 A.2d 29 (Vt. 1994). In Estate of Ladd, like here, the
parties reached an agreement disposing of their property the morning of the final
court hearing. Id. at 30. After the agreement was finalized, the court accepted the

agreement and entered a decree nisi.° The husband died before the nisi period

°In Vermont, a divorce decree does not become absolute until the expiration of three
months from entry of a decree nisi and the parties are considered married throughout the
interlocutory period. Vt. Stat. Ann. tit. 15, § 554(a).
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expired. Id. The wife moved to dismiss the divorce action on the grounds that the
action had abated along with the husband’s death prior to the expiration of the nisi
period. Id. The husband’s estate opposed the motion and moved for an order
nunc pro tunc backdating the final decree to a date prior to the husband’s death.
The trial court agreed with the estate and entered a nunc pro tunc decree. Id.

On appeal, the Vermont Supreme Court notably recognized that entry of a
nunc pro tunc decree may be appropriate in some cases. Id. (citing various cases
and secondary sources, including Entering Judgment or Decree of Divorce Nunc
Pro Tunc, 19 A.L.R.3d 648, 652 (1968)). However, the court held that the trial
court could not issue a nunc pro tunc decree in this case, as it would improperly
shorten the statutory waiting period retroactively. 640 A.2d at 31 (citation
omitted).

The court then went on to hold that in certain instances a “parties’
stipulated agreement is enforceable independent of the divorce decree in which it
was incorporated.” 1d. at 32. The court noted the “critical inquiry is whether the
parties intended the separation agreement to be contingent upon the entry of a
judgment — either nisi or absolute — or to be effective from the date the agreement
was executed.” Id. Citing various cases, the court explained that in determining
the parties’ intent, the circumstances surrounding the agreement, as well as the
language of the agreement, must be examined. Id. Importantly, the court
specifically recognized that other courts have “enforced settlement agreements

independently of divorce decrees when the agreements expressly provided that
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they were enforceable against the personal representatives, heirs, and assigns of
the parties.” ld. Because “the stipulation constituted a final and comprehensive
settlement of all financial matters between the parties,” “the stipulation included
provisions in which the parties agreed to take all action necessary to carry out the
agreement and to waive all rights of inheritance arising from the marital
relationship;” the “waiver provision expressly applied to the parties’ heirs and
assigns;” and “neither the wife’s estate nor any provision in the separation
agreement suggests that the agreement was dependent on the finality of the
parties’ divorce,” the court concluded “that the husband’s death abated the parties’
divorce, but did not terminate the separation agreement, which unambiguously
indicated the parties’ intention that it stand independent of the divorce decree.” Id.
at 32-33 (emphasis added). See also cases cited within.

While Art recognizes that both of these cases were brought as separate
actions outside of the underlying divorce actions, it would be a waste of judicial
economy and the parties’ (particularly the estate’s) resources to require the same
in this case. As such, this case should be remanded with instructions to enforce
the terms of the parties’ property settlement agreement. As in O ’Connor and
Estate of Ladd, it is clear from the record before this Court that the parties’
stipulation constituted a full and final comprehensive settlement of all financial
matters between the parties. Like in Estate of Ladd, the parties agreed on the
record that these parties would take all necessary action to carry out the

agreement. CTT 11. Moreover, as in Estate of Ladd, these parties agreed to
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waive all rights of inheritance, and there was a separate waiver provision expressly
applied to the parties’ heirs and assigns. SR 497, 501. Most importantly, just as in
Estate of Ladd and O 'Connor, the parties immediately exchanged property,
evidencing clear intent that the agreement was not dependent on the finality of the

parties’ divorce.

CONCLUSION

For all the reasons stated above, Art respectfully asserts that the trial court’s
order dismissing this case be reversed.
Dated May 23, 2018.
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APPENDIX A



STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

COUNTY OF LAWRENCE ) FOURTH JUDICIAL CIRCUIT

CHARLOTTE M. ANDERSEN, File No. D15-05

PLAINTIFF,
STIPULATION AND AGREEMENT
.

ARTHUR S. ANDERSEN

i i .

DEFENDANT.

PARTIES: The parties to this Stipulation and Property Settlement Agreement
(“Stipulation”) are Plaintiff Charlotte M. Andersen (hereinafter referred to as “Charlotte”) and
Defendant Arthur S. Andersen (hereinafter referred to as “Art”).

WHEREAS, the parties were legally married in Badger, Kingsbury County, South
Dakota, on October 16, 2004, and have been married since that time.

WHEREAS, no children were born to the parties during their marriage, and Plaintiff is
not now pregnant.

WHEREAS, the Plaintiff was represented by Attorney Michael K. Sabers, and the
Defendant was represented by Attorney Thomas E, Brady. Both parties have had access to
independent counsel to advise them of their legal rights prior to agreeing to the terms and
conditions identified below in open Court before the Honorable Judge Michelie Comer on
November 15, 2017.

WHEREAS, the divorce will be granted to each party on the grounds of irreconcilable

differences (SDCL 25-4-2 (7)); and
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NOW, THEREFORE, in consideration of the mutual promises and covenants contained
herein, and which were agreed to in open Court on November 15, 2017, the parties hereby enter
into a Stipulation determining those respective rights, claims, and obligations as set forth below.

"JURISDICTION

The parties hereby stipulate and agree that at the time of the commencement of this
action, both parties were subject to the jurisdiction of this Court. Furthermore, and on November
15, 2017, both parties consented to the jurisdiction of the Court to enter Judgment and Decree of
Divorce in this matter based on the terms and conditions agreed to in open Court and
incorporated herein. Both parties shall sign Affidavits of Jurisdiction and are submitting the
same to the Court for consideration contemporaneous with this Stipulation. As such, the parties
do hereby submit to the jurisdiction of the Court of the State of South Dakota to hear this matter
and enter the Judgment and Decree of Divorce.

SERVICE OF PROCESS

Plaintiff served a Complaint for Divorce on Defendant on January 27, 2015. Defendant
answered the Complaint on February 27, 2015, The statutory cooling off period of no less than
sixty (60) days has therefore long expired. The Court therefore has jurisdiction to enter a
Judgment and Decree of Divorce incorporating the terms of this Stipulation and as agreed to in
open Court on November 15, 2017.

WAIVER OF FINDINGS OF FACT AND CONCLUSIONS OF LAW

After having consulted with legal counsel, and after being fully advised of their rights
and legal obligations, the parties hereby specifically waive Notice of Trial, entry of Findings of
Fact and Conclusions of Law, and have agreed in open Court to the terms and conditions as

provided for in this Stipulation and which shall subsequently be incorporated into a Judgment
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have agreed in open Court to the terms and conditions as

provided for in this Stipulation and which shall subsequently be incorporated into a Judgment




and Decree of Divorce. The parties agree that such Judgment and Decree of Divorce shall be
entered nunc pro tunc on December 31, 2017, Such Judgment and Decree of Divorce shall be
filed on March 1, 2018, or as mutually agreed.

DIVISION OF PROPERTY

a. General Division

The parties agree that they have been separated since January, 2015. Based on such, the
parties agree that the property division will be addressed by identifying that personal property to
which Charlotte shall be awarded and that the remainder of all personal property not listed shall
be awarded to Art. As such, Charlotte shall be awarded the following:

1. Any and all of her or her family’s personal belongings;

2. Any and all items (not uniquely personal to Art) that were in the gooseneck white
trailer (“white trailer”) removed from the Spearfish Boke Ranch by Charlotte;

3. Her grey honda silverwing motorcycle currently in the barn at the Spearfish Boke
Ranch;

4, Her Cessna 172 airplane currently in a rented hanger at the Spearfish airport as well
as any and all items incident to its ownership;

5. All of her tubs and totes containing personal property to which she is to receive
currently in storage in Spearfish;

6. Her metal file cabinets and all folders contained within that are current in the shop at
the Spearfish Boke Ranch;

7. Her Wood Prop with signatures that she won at the Reno air races;

8. A mounted water Buffalo, a mounted Impala, and mounted gazelle; if there is one
and if not then a gazelle cape;

9. Her grandmothet’s china cabinet;

10. All books removed from bookshelf prior to loading into white trailer;

11. Her wedding dress;

12. Her and her grandmother’s Christmas ornaments;

13. A painting done by one of Charlotte’s patients to which was identified at hearing;

14. Her grandmother’s side saddle;

15, Her trophies from her Dad’s airplane;

16. A large gold framed watercolor of a lady (about 3x6) (graduation from medical
school present);

17. A Ray McCarty Giclee picture;

18. Her 1987 BMW 325i vehicle;

19. Her 2016 Nissan Maxima;

20. Any other item uniquely petsonal to Charlotte to include but not be limited to pictures
or other cards, etc.
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entered nunc pro tune on December 31, 2017. Such Judgment and Decree of Divorce shall be

filed on March 1, 2018, or as mutually agreed.




Any property not removed from the Spearfish property by Charlotte on or
before December 15, 2017, shall then become Art’s property, Art shall deliver Charlotte’s
property that is located in Wyoming to the Spearfish Airport to be stored in Charlotte’s hanger
no later than December 15, 2017.

Both parties agree that there is a reciprocal obligation of each of them to return to the
other party any personal property item which is uniquely and clearly the personal property of the

other. Any items not listed above shall be awarded to Art Andersen as his sole property.

The parties agree that the white trailer is currently in Missouri and is in the possession of
Charlotte but is being awarded to Art. Charlotte shall have until December 8, 2017 to remove
any and all of her personal belongings from the white trailer and to provide notice of its location
for pick up by Art. Art shall then be responsible for picking up such white trailer from Missouri
at the location identified by Charlotte no later than December 31, 2017. Upon her return to
Missouri, Charlotte shall take a picture of the license plate on such white trailer and email it to
her attorney to be forwarded to counsel for Art to determine what, if anything, needs to be done
to make such license current. Art shall be responsible for any such cost if he picks up such
trailer. Charlotte shall be awarded such white trailer if Art does not pick the white trailer up by

the date specified.

b. Retirement / Investment Accounts

Both parties have or had retirement and investment accounts or plans. As a part of an agreed to
and equitable division of such accounts, it is understood that Art shall retain any Edward Jones or
related investment accounts in his name. Also as a part of an agreed to and equitable division of such

accounts, it is agreed that Charlotte shall be awarded all of her retirement plans (TSP), her IRA’s, any

A4
Filed: 11/20/2017 11:55:28 AM CST Lawrence County, South Dakota 40DIV15-000005



pjl
Highlight
on or

before December 15, 2017

pjl
Highlight
Art shall deliver 

pjl
Highlight
no later than December 15, 2017.



pjl
Highlight
no later than December 31, 2017. 


SEP IRA, or any other retirement plan ot accounts in her name. The parties agree that there are no
joint retirement accounts. In sum, all retirement accounts or plans will remain in the name of the party
who owns the same and be held free and clear of any claim of the other. Last, both parties shall have

any and all rights associated with any life insurance either may have in their name,

c. Credit Card / Bank Accounts / Vehicle Loans

The parties agree that each party will be responsible for any credit card debt or vehicle loans
that were incurred by them since separation on or before January 1, 2015, or are otherwise in their own
name. For Art, this will include but not be limited to:

1. Art’s Cabela’s Club Visa ending in 4721 and which had a balance of $5,807.15 as of March
30, 2017;

2. Art’s American Express Account ending in 5-01005 which had a balance of $195.00 as of

April 7,2017.
The parties represent that there are no joint credit cards at this time. The parties further agree that each
of them shall be entitled to any balance in any checking or savings bank account that either patty has in

their name.

d. Resl Property

1. Spearfish Farm / Ranch (“Boke Ranch*)
The parties own a farm / ranch near Spearfish commonly referred to as the “Boke Ranch”

with an address of 1625 N. Rainbow Rd. Spearfish, SD. The parties agree that the Boke Ranch
will be promptly listed for sale and will remain listed for sale until sold. Both parties agree that
they will cooperate with the listing of the Boke Ranch for sale and any other reasonable actions

necessary to list and sell the Boke Ranch.
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If the property is sold outright, the proceeds from such sale shall first be utilized to pay
any and all mortgages, liens, taxes, assessments, or encumbrances that may exist on the Boke
Ranch at the time of sale. After such sale is closed, and if such were to occur prior to the sale of
the Wyoming shop identified below, the parties agree that the sum of $25,000.00 shall be utilized
to advance pay the mortgage payments then due and owing on the Wyoming shop mortgage,
and then fifty percent (50%) of the remainder of such proceeds shall be paid to Charlotte in an
amount up to the total remaining amount owed on the equalization payment identified herein.
Any remaining proceeds shall be paid to Art. If the Boke Ranch has not sold on or before
December 31, 2018, the parties agree that Charlotte shall be entitled to four percent interest
commencing January 1, 2019, on the unfunded amount of the equalization payment owed her

and identified herein until such time as the equalization payment is paid in full,

If the Boke Ranch were to be sold on contract for deed, the parties agree that the first
payment made on the contract for deed, if in sufficient amount, shall pay any and all mortgages,
liens, taxes, assessments, or encumbrances that may exist on thc Boke Ranch at the time that the
contract for deed was entered into by the parties. If such first payment is not sufficient to pay off
all such liabilities, then the second payment shall be first used to pay off the same. Once such
mortgages, liens, taxes, assessments, or encumbrances have been paid, the parties agree to the
following formula for the division of payments. The parties agree that the next payments in the
amount of $25,000.00 shall be utilized, if the Wyoming shop has not yet sold, to advance pay the
mortgage payments on the Wyoming shop. At such time, and once the Wyoming Shop has and
remains prepaid for a period of one year, or has been paid off, the parties agree that future
payments shall be divided evenly until such time that Charlotte has been paid the equalization

payment in full that is identified herein. Any remaining proceeds, after the equalization payment
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owed to Charlotte has been satisfied, shall be paid to Art. Once Charlotte has been paid the
equalization payment in full, the parties agree that Charlotte will sign and deliver a quit claim
deed to Art transferring ownership to Art if the contract for deed has not been paid in full on
such date. The parties agree that Charlotte shall be entitled to the same interest rate identified in
the contract for deed on the remaining amount owed to her on the equalization payment
identified herein once the contract for deed has been entered into by the parties. The parties
further agree that Art shall be responsible for the payment of any property taxes, insurance, loan
payments, utilities, encumbrances, or other costs associated with the Spearfish Ranch until such

time as a contract for deed is entered into by the parties or the property is otherwise sold.

Art agrees to hold harmless and indemnify, to include reasonable attorney's fees and
costs, Charlotte from any claims made by any person against either Charlotte or Art based on
their ownership of the Boke Ranch. Charlotte shall tender any such defense of any such claim to
Art's attorney. If Art does not retain an attorney, or the tender is not accepted, then Charlotte
would have the right to hire an attorney to defend such action and would be entitled to be paid
from any proceeds from the sale or contract for deed on the Boke Ranch after any and all
mortgages, liens, taxes, asscssments, or encumbrances that may exist are paid and before any

other payment is made.

2.  Wyoming Shop

The parties own a commercial building (the “Wyoming Shop™) with an address of 5810
Highway 26, Dubois, Wyoming. The parties agree that the Wyoming Shop is currently listed for
sale and will remain listed for sale until such time as Charlotte is paid the entire amount of the

equalization payment identified herein. Both parties agree that they will continue to cooperate
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with the listing of the Wyoming Shop for sale and any other reasonable actions necessary to sell

the Wyoming Shop.

If the Wyoming Shop is sold outright, the proceeds from such sale shall first be utilized
to pay any and all mortgages, liens, taxes, assessments, or encumbrances that may exist on the
Wyoming Shop at the time of sale. This will remove Charlotte from any and all liabilities
associated with the existing mortgage on the same. After such sale is closed, and if such were to
occur prior to the sale of the Boke Ranch identified above, the parties agree that all proceeds
from such sale after all liabilities are satisfied will be divided evenly until such time as Charlotte
is paid the full amount of the equalization payment identified herein, Any remaining proceeds
that exist after the above payments are made shall be paid to Art. If the Wyoming Shop has not
sold by December 31, 2018, the parties agree that Charlotte shall be entitled to four percent
interest commencing January 1, 2019, on the remaining unfunded amount of the equalization
payment owed her and identified herein until such time as the equalization payment is paid in

full.

If the Wyoming Shop were to be sold on contract for deed, the parties agree that the first
payment made on the contract for deed, if in sufficient amount, shall pay any and all mortgages,
liens, taxes, assessments, or encumbrances that may exist on the Wyoming Shop at the time that
the contract for deed was entered into by the parties. If such first payment is not sufficient to pay
off all such liabilities, then the second or subsequent payments shall be first used to pay off all
such identified liabilities. Once such mortgages, liens, taxes, assessments, or encumbrances have
been paid, the parties agree that all future payments shall be paid to the parties evenly until such
time as Charlotte is paid the full amount of the equalization payment identified herein. Any
remaining proceeds that exist after the above payments are made shall be paid to Art. Once

8

A8
Filed: 11/20/2017 11:55:28 AM CST Lawrence County, South Dakota 40DIV15-000005




Charlotte has been paid the equalization payment in full, the parties agree that Charlotte will sign
and deliver a quit claim deed to Art transferting ownership of the Wyoming Shop to Art if the
contract for deed has not been paid in full on such date. The parties agree that Charlotte shall be
entitled to the same interest rate identified in the contract for deed on the remaining amount
owed to her on the equalization payment identified herein once the contract for deed has been
entered into by the parties. The parties further agree that Art shall be responsible for the payment
of any property taxes, insurance, mortgage payments, ufilities, encumbrances, or other costs
associated with the Wyoming Shop until such time as a contract for deed is entered into by the

parties or the property is otherwise sold.

The parties agree that the purpose of the above provisions on the Boke Ranch and the
Wyoming Shop is to both collateralize and guarantee that Charlotte is paid the full amount of the
equalization payment identified herein. The parties agree that the above provision shall be read
and interpreted in such a fashion to make certain that Charlotte is receiving interest on her
equalization payment due and owing as provided for in a contract for deed or at four percent if
such properties have not been sold to fund the equalization payment or that Charlotte paid in full

on the equalization payment on or before December 31, 2018.

3. oming Home

The parties own a marital home with an address of 29 Hart Ct., Dubois, Wyoming, The
parties are of the understanding that Charlotte is not on the mortgage or associated with or
otherwise responsible for any liability associated with such martial home. As such, Art is being
awarded such martial home but agrees to hold harmless and indemnify Charlotte from any and

all mortgages, liens, taxes, assessments, encumbrances, that may now or in the future exist on

A9
Filed: 11/20/2017 11:55:28 AM CST Lawrence County, South Dakota 40DIV15-000005




such marital home. Charlotte shall sign and deliver a quit claim contemporaneous herewith and

deliver the same to Art for the property.

4, Ziegler and Leseberg Contracts for Deed.

The parties agree that they entered into two contracts for deed during the marriage commonly
referred to as the Ziegler and Leseberg contracts for deed. The parties agree that Art shall be awarded
any and all future payments associated with such contracts for deed. Charlotte shall sign and deliver a
quit claim contemporaneous herewith and deliver the same to Art for the properties.

PROPERTY DIVISON PAYMENT

The parties agree that to make a property division equitable an equalization payment is
necessary. Art agrees to pay Charlotte the total sum of five hundred fifty thousand dollars
($550,000.00) payable as provided for in the Boke Ranch and Wyoming Shop listing / sale / contract
for deed provisions in this Stipulation. The parties agree that this property division payment shall
not be considered alimony, but rather shall constitute a Section 1041 tax free transfer under 26
U.S.C. 81041, Such amount shall bear interest at four percent commencing January 1, 2019, on
any unfunded portion of the equalization payment or as provided for at the rate in any contract
for deed. Such applicable interest rate shall continue to accrue until such amount is satisfied in
full.

ALIMONY

Both parties agree that they are waiving any and all right to claims of alimony now or in

the future.

WAIVER OF ESTATES

Each party waives and renounces any and all rights to inherit from the estate of the other

upon his or her death, or to receive any property of the other under a Last Will and Testament

10
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Each party waives and renounces any and all rights to inherit from the estate of the other

upon his or her death, or to receive any property of the other under a Last Will and Testament




executed before the effective date of this Stipulation, or to claim any family allowance or probate
homestead from the other’s estate, or to in any manner act as either Power of Attorney or
Personal Representative of the other.
CONFLICT OF LAWS
This Stipulation shall be construed in accordance with the substantive laws of the State of
South Dakota.

ATTORNEY’S FEES AND COSTS

Each party agrees to pay his or her own outstanding attorney fees and any other expenses
incurred in connection with the process of achieving a divorce. Both parties further agree that
both parties, and their attorneys, were involved in and made changes and revision to this
Stipulation prior to its finalization,

FUTURE PROPERTY AND EARNINGS

Except as specifically provided herein, neither party shall have any other or future claims

in or to the property or earnings of the other from the date of the signing of the Stipulation.
INTERFERENCE

The parties shall hereafter live separate and apart. Each party shall be free from
interference, authority or control, direct or indirect, from the other party. Each party may, from
his or her separate benefit, engage in any employment, business or profession he or she may
choose and each may reside at such place or places as he or she may select. The parties agree
not to molest or interfere with each other in any aspect of their personal or professional lives.

MODIFICATION AND PERFORMANCE OF AGREEMENTS

This Stipulation shall not be modified or annulled by the parties hereto except by written

instrument, executed in the same manner as this instrument, and approved by the Court. The
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failure of either party to insist upon the strict performance of any provision of this agreement
shall not be deemed a waiver of the right to insist upon the strict performance of any other
provision of this Stipulation at any other time. The obligations incurred under this agreement
may be enforced by specific performance.
BREACH

If either party breaches any provision of this Stipulation, the other party shall have the

right, at his or her election, to pursue any legal or equitable remedy as may be available.
VYOLUNTARY EXECUTION

Each party acknowledges that this Stipulation has been entered into of his or her own
volition, and that each believes this Stipulation to be fair and reasonable under the circumstances,
Each of said parties understands that the agreements and obligations assumed by the other are
assumed with the express understanding and agreement that they are in full and complete
satisfaction and settlement of any and all obligations each party now has to the other as a result
of their marriage.

TAX ISSUES AND 2017 TAX FILING

The parties acknowledge and understand that an audit of the 2010 tax return remains
pending. The parties also agree that a (stale) tax return check in the amount of $41,681.00 exists.
Art agrees that he is taking full responsibility for the audit and agrees to hold Charlotte harmless
and indemnify her from any and all liabilities associated with the same. In exchange for the
same, Charlotte agrees to waive any and all right to any of the $41,681.00 in proceeds from the
tax return check and further agrees to endorse the same over to Art if such is both reissued and
requested of her at a future date. Art shall be entitled to any tax refund and shall be responsible

for any tax liability for any joint tax return filed in 2014 and prior thereto.
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The parties further understand and agree that Charlotte has filed married filing separately
for both 2015 and 2016. Art has not filed either a 2015 or 2016 federal income tax return. Art
agrees that for those years he will file married filing separately and will agree to hold harmless
and indemnify Charlotte for any and all liabilities that may exist. Consequently, Charlotte agrees
that any return to which Art may be entitled to based upon his 2015 and 2016 filings will be
Art’s sole and exclusive funds. Last, both parties agree that they will file separately for 2017.

The parties acknowledge that they have been separately advised by their respective
attorneys that there may be certain tax consequences pertaining to this Stipulation, that neither
attorney has furnished tax advice with respect to this Stipulation, that each party has been
directed and advised to obtain independent tax advice from qualified tax accountants or tax
counsel prior to signing this Stipulation and that they have had the opportunity to do so.

MILITARY:

Each party acknowledges they are not and never have been a member of the United
States Armed Forces.

ENFORCEMENT OF AGREEMENT:

If either party should find it necessary to hire counsel to enforce any provision of this
Stipulation, as incorporated into the Decree of Divorce, the party successfully enforcing the
terms of this Stipulation shall be reimbursed for all costs necessarily incurred in its enforcement,
including reasonable attorney’s fees and expenses. Such reasonable attorney’s fees and
expenses, if still feasible, shall be reimbursed as the case may be from Charlotte’s equalization
payment or from Art’s share of the sale or contract for deed proceeds which remain due and

owing on either the Spearfish Ranch or Wyoming Shop property regardless of whether or not
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such were to occur prior to or subsequent to Charlotte being paid the entirety of the equalization
payment identified herein.
BINDING EFFECT:

This Stipulation shall bind and inure to the benefit of the parties and their respective
heirs, next of kin, devisees, legatees, executors, personal representatives, administrators and
assigns.

RIGHT TO CONSULT WITH COUNSEL

The parties agree and affirm that they had the right to consult with counsel before
agreeing to the terms and conditions provided for herein in open Court on November 15, 2017.
Both parties affirm and attest they are of firm mind and are signing this Stipulation free of duress

or compulsion.
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Both parties affirm and attest they are of firm mind and are signing this Stipulation free of duress

or compulsion.




SIGNATURE PAGE

Dated this _&Ig:y of Jswrd” 2017,
Chanatt, ™. Ardypge”

Charlotte M. Andersen /

State of South Dakota )
)ss.
County of pm‘;ﬁf )

Onthis [/ dayof Mm‘ﬁu. , 2017, before me the undersigned officer,
personally appeared, Charlotte M. Andersen, known to me or satisfactorily proven to me to be
the person whose name is subscribed to the within instrument and acknowledged to me that she
executed the same for the purposes therein contained.

IN WITNESS WHEREOF, I hereunto set my hand and seal.

Notary Public
My Commission Expites: 7-23 .2 20
(SEAL)
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SIGNATURE PAGE

Dated this 16th day of November, 2017. 7 /
; ;{
Arthur S/Andersen
State of South Dakota )
)ss.
County of Lawrence )

On this 16th day of November,2017, before me the undersigned officer, personally
appeared, Arthur S. Andersen, known to me or satisfactorily proven to me to be the person
whose name is subscribed to the within instrument and acknowledged to me that he executed the
same for the purposes therein contained.

IN WITNESS WHEREOF, I hereunto set my hand and seal.

RENAE TYSDAL ¥ W

o 7 ~

e NOTARY PUBL!C : Notary Public J
SOUTH DAKOTAGERS) § . .
i My Commission Expires: 3.

St Tt Tl S
™ i

My Commission Expires July 2, 2020 3

(SEAL)
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

ARTHUR S. ANDERSEN

)SS:
COUNTY OF LAWRENCE ) FOURTH JUDICIAL CIRCUIT
CHARLOTTE M. ANDERSEN, ) 40DIV D15-000005
)
PLAINTIFF, )
)
v. )  ORDER GRANTING MOTION
) TO DISMISS
)
)
)

DEFENDANT.

The Court conducted a hearing on March 13", 2018 on the Plaintiff’s Motion to Dismiss
based upon the undisputed death of the Defendant prior to this Court having entered a Judgment
and Decree of Divorce. Based upon the same, and the written legal authority submitted as well as
the record in this case, the Court hereby finds that this Court lacks jurisdiction over this matter
due to the Defendant’s death and further that the signing of a Judgment and Decree and Divorce
is not a ministerial act and hereby enters an Order of Dismissal with prejudice and with each

party bearing their own attorney’s fees and costs.

Dated this _/i day of /aMéﬁ/ ,2018.

ATTEST: BY THE COURT:

rko{c%md‘ Ww @Wb{/

Honorable Judge Michelle K. Comer
Deputy Clerk’ Fourth Judicial Circuit Court Judge

[ VATV

ILED

MAR 14 2018

wwaa*a‘mmﬂ“'
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Printed from Dakota Disc

25-2-10 Property transactions of husband or wife--Transactions between spouses.

25-2-10. Property transactions of husband or wife--Transactions between spouses. Either husband or wife
may enter into any engagement or transaction with the other, or with any other person, respecting property, which
either might, if unmarried, subject, in transactions between themselves, to the general rules which control the actions
of persons occupying confidential relations with each other, as prescribed by law.

25-2-13 Alteration of legal relations by husband and wife--Separation and support

agreements.

25-2-13. Alteration of legal relations by husband and wife-—-Separation and support agreements, A husband
and wife cannot by any contract with each other alter their legal relations, except as to property, and except that they
may agree in writing to an immediate separation and may make provision for the support of either of them and of
their children during such separation. The mutual consent of the parties is sufficient consideration for such
separation agreement.

25-4-17.2 Dissolution of marriage--Legal separation-Continuance--Orders during

continuance--Consent of parties.
25-4-17.2, Dissolution of marriage--Legal separation--Continuance--Orders during continuance--Consent

of parties. If from the evidence at the hearing, the court finds that there are irreconcilable differences, which have
caused the irremediable breakdown of the marriage, it shall order the dissolution of the marriage or a legal
separation. If it appears that there is a reasonable possibility of reconcitiation, the court shall continue the proceeding
for a period not to exceed thirty days. During the period of the continuance, the court may enter any order for the
support and maintenance of the parties, the cusiody, support, maintenance, and education of the minor children of
the marriage, attorney fees, and for the preservation of the property of the parties. At any time after the termination
of the thirty-day period, either party may move for the dissolution of the marriage or a legal separation, and the court
may enter its judgment decreeing the dissolution or separation.

The court may not render a judgment decreeing the legal separation or divorce of the parties on the grounds
of irreconcilable differences without the consent of both parties unless one party has not made a general appearance,
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PRELIMINARY STATEMENT

Defendant-Appellant will be referred to as “Art” or “Estate”. Plaintiff-Appellee
will be referred to as “Charlotte.” The Settled Record will be referred to as “SR.” The
Appellant’s Appendix will be referred to as “APP,” followed by the appropriate page
number. The Appelee’s Appendix will be referred to as “APPE”, followed by the
appropriate page number. The November 15, 2017 court trial transcript will be referred
to as “CTT,” followed by the appropriate page number. The March 13, 2018 motions
hearing will be referred to as “MH,” followed by the appropriate page number.

JURISDICTIONAL STATEMENT

Charlotte agrees that the Notice of Appeal was timely filed, and that this Court
has jurisdiction and the Order Granting Motion to Dismiss is appealable pursuant to
SDCL 15-26A-3.

STATEMENT OF THE ISSUES

l. Whether the Circuit Court erred when it dismissed the case based upon
death of one of the parties to a divorce?

The trial court held that Art’s death terminated the marriage and abated
jurisdiction of the court to enter a judgment and decree of divorce that had not
been reduced to writing or presented to the court prior to before his death.

Relevant Authority:

Larson v. Larson, 89 S.D. 575, 235 N.W.2d 906 (1975)
LeTarte v. Malotke, 188 N.W.2" 673 (Mich. App 1971)
Todd v. Todd, 7 S.D. 174, 63 N.W. 777 (1895)

SDCL 25-4-1; SDCL 15-6-58

Il. Is a stipulated property settlement enforceable independent of the entry of a
divorce decree after the death of a party?

The trial court held under Larson that death of a party abated jurisdiction.



Relevant Authority:

Larson v. Larson, 89 S.D. 575, 235 N.W.2d 906 (1975)
In re Marriage of Connell, 870 P.2d 632 (1994)

SDCL 15-6-58

STATEMENT OF THE CASE

This case arises from the death of Art Andersen prior to the conclusion of the
pending divorce. The divorce action was started by Charlotte on January 27, 2015 after
more than 10 years of marriage. SR3. A court trial was scheduled for November 15,
2017. CTT 2. The morning of the court trial the parties reached a stipulation. 1d. The
stipulation was generally read into the record and the parties advised the trial court that a
formal document would be drafted by the parties. Id. at 2-3. The parties signed and filed
the Stipulation and Agreement on November 20, 2017. SR 488-505.

The Stipulation provides that the Judgment and Decree of Divorce would be
entered March 1, 2018, or as mutually agreed. 1d. The delay was requested by Art so
that he could continue to remain married and have access to Charlotte’s federal health
insurance for medical treatment. SR 834, 836, 840-854 APPEE 1-6, 7-26. Art died on
February 20, 2018, following medical treatment. At the time of the Art’s death, no
Judgment and Decree had been reduced to writing, submitted or signed by the Court.

Based on Art’s death, on February 23, 2018, Charlotte filed a Motion to Dismiss
pursuant to SDCL 25-4-1. SR 506. On February 27, 2018, Tena Haraldson, filed an Ex
Parte Petition for Appointment of Special Administrator and was appointed Special
Administrator of the Estate of Arthur S. Andersen (hereinafter “Haraldson”). SR 529. On
March 9, 2018, Haraldson filed a Motion for Entry of Nunc Pro Tunc Judgment and
Decree of Divorce. SR 556.

On March 13, 2018, a motions hearing was held before the Honorable Michelle



K. Comer. MH1. Judge Comer found that based upon settled South Dakota statute and
law that death abates jurisdiction of the court if it occurs prior to entry of a Judgment and
Decree of Divorce. MH 13-14. The court denied Motion for Entry of Nunc Pro Tunc
Judgment and Decree of Divorce and granted Charlotte’s Motion to Dismiss. MH 13-14,
SR 860. This appeal follows.

STATEMENT OF THE FACTS

This matter was scheduled for court trial on November, 15, 2017. CTT 2. That
morning the parties reached an agreement and advised the court of the same. 1d. The
agreement was generally read into the record and the parties agreed that it would be
drafted, further reduced to writing, signed by the parties and filed with the court. 1d. at
2:24-3:8.

After the agreement had generally been read into the record, the court asked both
Art and Charlotte if this was their agreement, if they waived their right to a trial and if
they agreed to be bound by the terms of the agreement to which each answered yes. Id. at
13:10-14:1. The court then stated,

The Court: All right. Thank you. I applaud your hard work and efforts

today. I think you’ll be more satisfied with an agreement reached between

the parties as anything the Court could impose. | look forward to

receiving the agreement.

Court’s in recess.

Id. at 14:2-7 (emphasis added). The trial court did not declare or order the parties were
divorced. Id. The trial court did not state that it accepted or adopted the agreement that
was read into the record. Id. The trial court simply stated “I look forward to receiving

the agreement.” 1d. There is no evidence in the record that the Trial Court reviewed the

Stipulation prior to Art’s death.



The agreement was reduced to writing and titled “Stipulation and Agreement”
(hereinafter “Stipulation”). SR 488-503. It was signed by both the parties and filed
November 20, 2017. 1d. The Stipulation provided that the Stipulation shall be
incorporated into a Judgment and Decree of Divorce. SR 489-450 (emphasis added).
The Stipulation further provided that the Judgment and Decree of Divorce would be filed
March 1, 2018, or as mutually agreed. Id. It also provided the Judgment and Decree was
to be entered nunc pro tunc on December 31, 2017. Id.

It is undisputed the basis for the delay in entry of the Judgment and Decree of
divorce was because Art demanded to remain married so as to receive the benefit of
Charlotte’s federal health insurance as a covered spouse. SR 834-836; SR 840-859.
From January 2, 2018 through February 10, 2018, Charlotte’s insurance paid more than
$60,000.00 for medical care and services for Art as a married spouse. SR 840-859. It is
also undisputed that Art was giving Charlotte’s number to medical providers as an
alternate contact number. SR 840-842, 859. Art died on February 20, 2018, less than 10
days after his last medical procedure.

Prior to Art’s death a Judgment and Decree of Divorce had not been drafted nor
presented to the trial court. Likewise the record is void of any evidence that any deeds to
real property had been drafted transferring ownership of marital property between the
parties. In fact, the only deed that had been prepared post Stipulation was for the sale of
land the parties jointly owned outside of Spearfish, South Dakota, known as the Boke
Ranch. SR 673-687, 693-695. That property was sold by Art and Charlotte on a contract
for deed on December 15, 2017. SR 673-687. The contract for deed and the

accompanying warranty deed were prepared by Art’s attorney, Tom Brady. Id. In each



of those documents, Art and Charlotte are referenced owning said property, as husband
and wife, as joint tenants with right of survivorship. APPE Pg. 27-41, 42-44. This is no
different than how Art was representing himself to the medical providers as married. Id.

Following Art’s death, Charlotte filed a motion for dismissal on February 23,
2017. SR 506 Notice was served on Art’s counsel. 1d. As noted previously, Tena
Haraldson, Art’s sister made an appearance as the Special Administrator of the Estate of
Arthur S. Andersen. SR 549. Ms. Haraldson filed a Motion for Entry of Nunc Pro Tunc
Judgment and Decree of Divorce. SR 556-557.

On March 13, 2018, a motions hearing was held before the Honorable Michelle
K. Comer. MH1. Relying on the settled South Dakota statutory and case law presented,
Judge Comer held that Art’s death abated jurisdiction and the court granted Charlotte’s
Motion to Dismiss. MH 13-14, SR 860. This appeal follows.

STANDARD OF REVIEW

A trial court’s conclusions of law are reviewed de novo. Surat Farms, LLC v.
Brule Cty. Bd. of Comm’rs, 2017 S.D. 52, 412, 901 N.W.2d 365, 369. Under this
standard of review, the trial court’s “conclusions of law are given no deference by this
court on appeal.” City of Aberdeen v. Rich, 2003 S.D. 27, 19, 658 N.W.2d 775, 778
(additional citations and quotation marks omitted).
ARGUMENT
l. The Circuit Court correctly ruled that Art’s death came before
divorce and that the Court lacked jurisdiction to enter a judgment
nunc pro tunc.

SDCL 25-4-1 states: Marriage is dissolved only: 1) By the death of one of the

parties; or 2) By the judgment of a court of competent jurisdiction decreeing a divorce of



the parties. Here the trial court, relying upon this statue as well as Larson v. Larson, 89
S.D. 575, 235 N.W.2d 906 (1975) held that Art Andersen’s death came before divorce
and granted Charlotte’s Motion to Dismiss.

A. Settled South Dakota law controls the result in this case.

The Estate attempts to distinguish the facts of this case from that of Larson and
the cases cited therein. It cannot do so. The Estate argues that this case is distinguishable
because the parties had filed a written Stipulation that was to be incorporated into a
Judgment and Decree of Divorce and that is unlike Larson or the cases it relies on. The
Estate further argues that justice requires the entry of a nunc pro tunc judgment and
decree in view of the circumstances.

Charlotte’s responses to the Estate’s arguments will follow, but what must be
noted at the outset of this analysis is the one distinguishing factor which the Estate fails to
even reference in its Brief. Art demanded, and the Stipulation then provided, that the
Judgment and Decree of Divorce would not be submitted until March 1, 2018, nearly
three and a half months after signing the Stipulation. Art demanded to remain married so
Art could have the benefit as a covered spouse under Charlotte’s health insurance for all
of the medical care and treatment he planned to undergo. SR 834-836, 840-859; APPEE
Pg. 1-6, 7-12. Hence, this case is only unlike Larson because in this case, and unlike all
others, Art got the benefit that he bargained for in remaining married. In all of the other
cases cited, the parties were waiting on the court or lawyers for the divorce to be final. In
this case Art was intentionally delaying the date of his divorce so that he could get
medical care under his wife’s health insurance plan, and it was during this intentional

delay that he died. It was not the injustice of the system moving too slowly that caused



the delay in ending the marriage as was true in most of the cases cited by the Estate;
rather it was a conscious choice by Art that prevented the Judgment and Decree from
being entered. Art wanted the benefit of being married. For this reason alone, this Court
should affirm the trial court because death came before divorce and the only reason that
occurred was a conscious decision of Art himself.
B. Larson is not distinguishable, it is controlling.

The Estate argues Larson is distinguishable because in this case, “At the time of
Art’s death, all issues had been fully adjudicated and accepted by the trial court, no
judicial acts remained; entry of a nunc pro tunc decree following Art’s death would have
merely confirmed the trial court’s prior judicial act.” Appellant’s Brief at 9.
Notwithstanding the arguments above, Charlotte would respectfully disagree and submit
that the record is void of any evidence that the court judicially accepted the agreement.
Likewise, the transcript from the court trial is void of any statement by the trial court that
it had accepted the parties’ verbal stipulation put on the record by counsel. After the
agreement had generally been read into the record the court asked both Art and Charlotte
if this was their agreement, if they waived their right to a trial and if they agreed to be
bound by the terms of the agreement to which each answered yes. Id. at 13:10-14:1. The
court then stated,

The Court: All right. Thank you. I applaud your hard work and efforts

today. I think you’ll be more satisfied with an agreement reached between

the parties as anything the Court could impose. | look forward to

receiving the agreement.

Court’s in recess.

Id. at 14:2-14:7 (Emphasis added). No where did the court adopt the verbal stipulation of

the parties. No where did the trial court declare on the record that the stipulation was



received and adopted and would be the order of the court. No where did the trial court
say based upon these statements | am binding you to this agreement. What the court said
was, “I look forward to receiving the agreement.” Id. For the Estate to suggest that there
was “prior judicial acceptance of a stipulated agreement™ is without basis in the record.
Larson is much more similar to this case than the Estate suggests. In Larson, wife
filed for divorce from husband and the parties stipulated prior to trial that the grounds for
divorce would not be contested and that the trial court would not take fault into
consideration in the property division. Larson v. Larson 89 S.D. 575, 235 N.W.2d 906,
907 (1975). The only issue for trial was the nature, extent and division of property. Id.
Following the day long trial, the court pronounced that “there will be a divorce. The only
thing for me to decide now is the financial arrangements and I’ll do that after five days
you will have the decision within about two weeks from now.” Id. The court directed the
parties’ counsel to prepare a memorandum proposing an acceptable division of the
property. 1d. No memorandum was issued within the time period and shortly thereafter
Husband’s attorney filed a motion requesting that the decision be held until there could
be an evaluation of new medical information on husband’s physical condition. Id. On
June 3", counsel withdrew his request but almost immediately the judge left South
Dakota for a five-week judges’ college in Nevada. Id. While in Nevada the judge
dictated a memorandum on the case, set it to his court reporter in South Dakota for
transcription, then revised the language of the draft and sent it back to his reporter. Id.
The decision was dated July 1, 1974. Husband died July 5, 1974 before the decision was
signed or transmitted to counsel. Id. at 908. In Larson (like here) this Court noted that,

“It is undisputed that nothing had been filed with the clerk of
courts nor had anything been sent to counsel for either part by



Judge Adams nor in fact had any opinion, decision or

memorandum been signed by him purporting to dissolve the

Larson marriage bonds prior to the death of Mr. Larson.”
Id. at 909. Thereafter this court stated, “This being the situation ... did the divorce action
survive and had the trial court power to pronounce Margaret and Verlyn Larsons no
longer husband and wife by reasons of a civil decree of divorce? To both questions we
must answer in the negative.” Id.

In answering the first part of the self-posed question, this Court in Larson
unequivocally stated,

“The bond uniting a man and a woman as husband and wife is a

person one and out law provides that it is terminated in only two

ways —death or divorce. Death having come in advance of any

judicial decree the bond was thereby severed. Thereafter there was

no bond upon which the decree could work. The law in this state

is as it is in many others: in a suit for divorce where the death of

one of the parties to the suit occurs before a decree of divorce has

been issued the action abates and the jurisdiction of the court to

proceed with the action . . . is terminated.”
Larson at 909 (citations omitted) (Emphasis added). There is no question here, as in
Larson, that death preceded divorce. The answer to the first question being that the
divorce did not survive, this Court analyzed whether the judge’s attempt to remedy the
situation by issuing a nunc pro tunc divorce decree after the defendant’s death was
effective. In the analysis, this court looked to a similar case of Sahler v. Sahler, 154 Fla.
206, 17 So. 2d 105 (1944).

In Sahler, a hearing on a petition for divorce was heard on July 12, 1943. 1d. At
the conclusion of the hearing the Chancellor made statements indicating that a decree of

divorce should be granted, but without stating on whose behalf. 1d. The Chancellor

asked the attorneys to draw a decree which could include property division but



preparation was delayed. Id. On July 28" the plaintiff died. On August 17, 1943, the
Chancellor entered a nunc pro tunc decree as of July 12. Id. The Florida Supreme Court
overruled the Chancellor stating,

[Construing] the announcements made by the Court at the

conclusion of the hearing, in the aspect most favorable to the

plaintiff, the most that can be said of them is that the Chancellor

had announced certain things he desired to be incorporated in the
final decree when it was prepared and entered.

*k*x

By no rule of construction, or any process of reasoning, known to

the writer could such oral pronouncements by the Chancellor be

construed to be a final decree; however it is the opinion of this

writer that had the Chancellor announced a decree, that such

decree would not have been effective until it had been reduced to

writing, signed by the Judge, and recorded in the Chancery Order

Book as provided in Section 62.16, Florida Statutes 1941, F.S.A.
Larson, 235 N.W.2d 910. It is important that this Court in Larson cited this particular
language from the Sahler opinion that states “had the Chancellor announced a decree,
that such decree would not have been effective until it had been reduced to writing,
signed by the Judge, and recorded in the Chancery Order Book.” Id. (emphasis added;
See also SDCL 15-6-58). This holding is exactly opposite of what the Estate asks this
Court to hold. The Estate argues the trial court accepted the agreement (despite the fact
that no such announcement appears in the settled record or the court trial transcript) and
therefore this Court must enter a judgment nunc pro tunc. However, the Sahler court,
upon which this court previously relied, specifically stated that an oral decree “would not
have been effective until it had been reduced to writing, signed by the Judge, and
recorded...” Id.

The trial court in this case made similar findings to the Florida Supreme Court in

Sahler. The trial court stated:

10



The Court: The Court further finds that signing is a judicial act. Signing

is more than a ministerial act and a divorce or any action is not final until a

judgment is entered, and there’s reason for that. That’s what starts the

finality.

MH 13:14-19.

This Court in Larson also previously reviewed and relied upon a case from the
state of Michigan, LeTarte v. Malotke, 188 N.W.2d 673 (Mich. App.1971). LeTarte is
nearly identical to the fact of this case. In LeTarte, on December 16, 1969, the morning
of the divorce trial the case was settled in open court. ld.at 674. “The parties also
decided on a property settlement, which was read into the record.” 1d. After the
property settlement had been read into the record the court stated,

The Court: A judgment of divorce will enter upon presentation of the

proper form incorporating therein the complete property settlement which,

as | understand, has been dictated upon the record between counsel?

Mr. Wilson: Yes. Thank you, Judge.

The Court: Have the property settlement in by Monday, December the
22",

Id. 674-675. Subsequently a docket entry was made by the clerk indicating the plaintiff
had been granted a judgment of divorce and the judge signed the entry. Id. On December
20, 1969, Robert LeTarte died before a final judgment of divorce had been given to the
judge for signing. 1d. Mrs. LeTarte moved to dismiss the divorce action on the ground
that no final action had been rendered and thus the case was moot. Id. The personal
representative of the deceased asked that a nunc pro tunc judgment of divorce be granted.
The Michigan Court of Appeals held that, “the language of the court is prospective only.
The judge was merely saying in effect that Ms. LeTart was entitled to a divorce and that

as soon as he was presented with and signed a judgment, the divorce would be granted.”
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Id. These facts are nearly identical to this case if you set aside the facts that Art
demanded they stay married following signing of the Stipulation and intentionally
delayed the submission of the Judgment and Decree of Divorce. Nevertheless, there, like
here, a trial was scheduled, the parties reached agreement morning of the trial, the
agreement was read into the record, a judgment was to be rendered and entered but it was
not done at the time of the husband’s death.

While in this case the parties reduced their oral agreement to writing and filed it
with the clerk, the fact remains that no judgment and decree had been reduced to writing
incorporating the Stipulation, as required in the Stipulation, and presented to the Court
prior to Art’s death. The Estate argues that “When the Stipulation was submitted, there
was no further judicial decision to be made. All that was left for the trial court to do was
sign a judgment and decree when presented.” (Appellant’s Brief Pg. 16). Itis
disingenuous for the Estate to assume that the trial court was simply going to sign
whatever judgment and decree of divorce that it placed in front of it. Such is not a
ministerial act. There certainly is no factual basis in the record for such a position and as
noted by the trial court in this case it views the signing of a judgment and decree is more
than a ministerial act. MH 13:14-18. Nowhere in the record does the trial court state the
parties will be, shall be or are divorced or that the divorce will be effective, the day of
trial, December 31, 2017, or March 1, 2018. And certainly, nowhere in the record is
there any evidence that the trial court agreed that its Judgment and Decree would be
entered Nunc Pro Tunc to any date in the past or future. These are all arguments that the
Estate repeatedly makes without basis in the settled record.

What is clear from the settled record is this. The parties were married. Art died

12



on February 20, 2018. The parties were married on said date. Prior to that date no
judgment and decree of divorce had been reduced to writing, entered by the court nor had
any judgment and decree of divorce even been presented to the court for its review
despite the parties’ Stipulation having been entered more than 3 months previously. As
stated by this Court in Larson, comparing the facts of Larson to the facts of LeTarte,
“There, as here, judicial acts remained to be done at defendant’s death.” Id. The only
judicial act to be done in LeTarte was the rendition of a judgment to be reviewed and
signed by the judge. That was precisely posture of the case before this before the trial
court who ruled that death came before divorce and dismissed the case. Here, like in
Larson, LeTarte and Sahler, a nunc pro tunc decree would be improper and the Court
should deny Estate’s claim.

C. Only a minority of jurisdictions recognize the entry of nunc pro tunc
decrees following the death of a party to a divorce.

The Estate argues that where all issues have been fully adjudicated by the trial
court prior to the death of one of the parties and no further judicial act is required but the
signing and entry of a decree, several jurisdictions have recognized that death does not
prevent entry of a decree nunc pro tunc to a time prior to the death of a party.
(Appellant’s Brief Pg. 18) These states however, are in the minority, and each of these
cases is distinguishable from the facts of this case.

The Estate first argues the case of White v. Smith, 645 So.2d 875 (Miss. 1994),
wherein the Supreme Court of Mississippi held the trial court did not error in entering a
judgment of divorce nunc pro tunc when all issues were fully adjudicated in all respects
by the trial court. (Appellant’s Brief Pg. 18). In White, the parties entered into a

handwritten “Consent to Divorce” on the grounds of irreconcilable differences prior to
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trial. White, 645 So.2d at 876-877. A trial was held and the court heard testimony
pertaining solely to the division of property between them. Id. At the conclusion of the
trial, the court ruled from the bench and performed a division of property, adjudicating all
the issues before it. 1d. At 879. At the conclusion the trial court stated, “Those are all the
issues that have been submitted to the Court, and I’1l grant the divorce on those
conditions.” I1d. Eight days later the husband died before a judgment of divorce had been
entered. Id. The trial court issued a judgment of divorce nunc pro tunc to the date of the
trial finding there had been a “full and complete adjudication between the parties” and
that ““all issues between the parties, both contested and the Consent to Divorce, were
finally adjudicated | all respects by the Court.” Id. Those are not the facts of this case.
As noted above, here there court did not rule on nor adjudicate anything prior to Art’s
death.

While the Supreme Court of Mississippi affirmed the entry of a nunc pro tunc
judgment under the facts of White it is unlikely that would do so under the facts of this
case. The Mississippi Supreme Court stated:

In the present case, from a technical standpoint, Luther died while

married, since his death was prior to the entry of the decree. However, the

record clearly indicates that all submitted issues had been litigated and

ruled upon by the chancellor on November 2, 1992. Nothing more was to

be accomplished in the interim between ruling and formal filing of the

judgment.

Id. At 881 (emphasis added). The Court continued by stating:

The general rule, so far as a general rule may be deduced from the few

cases falling within this subdivision, is that, if the facts justifying the entry

of a decree were adjudicated during the lifetime of the parties to a divorce

action, so that a decree was rendered or could or should have been

rendered thereon immediately, but for some reason was not entered as

such on the judgment record, the death of one of the parties to the action
subsequently to the rendition thereof, but before it is in fact entered upon
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the record, does not prevent entry of a decree nunc pro tunc to take effects

as of a time prior to death of a party. But if no such final adjudication was

made during the lifetime of the parties, a decree nunc pro tunc may not be

entered after the death of one of the parties, to take effect as of a prior

date.

Because the chancellor both fully considered all issues raised by the

parties and rendered his opinion prior to Luther White’s death, the order

entering judgment of divorce nunc pro tunc was not manifestly in error. Id.
In this case, there was no final adjudication made during Art’s lifetime. Additionally,
and most importantly, the Mississippi Supreme Court states that the general rule for
justifying entry of a decree nunc pro tunc, is if the facts were adjudicated during the
lifetime of the parties to a divorce action, so that a decree rendered could or should have
been rendered immediately. Id. In this case the trial court could not have rendered
judgment immediately because the Stipulation intentionally prevented it.

Likewise the case of Ex parte Adams, 721 So2d 148 (Ala. 1998), cited by the
Estate is distinguishable from the facts of this case and certainly should not form the
basis of overturning or modifying Larson. In Adams, a final settlement was read into the
record at trial. 1d. at 148-49. The trial court then entered an order directing the wife’s
attorney to draft a judgment of divorce incorporating the agreement. 1d. The trial court
also ordered that the terms of the agreement were effective immediately. Id. (emphasis
added). A few months later the husband committed suicide before the judgment of
divorce was signed. Id. The wife moved to enforce the agreement and the trial court
refused, finding that the divorce action abated by the husband’s death. 1d. The facts of
Adams are not at all similar to those in this case. In Adams, the trial court ordered the

terms of the agreement were effective immediately. Id. That was not the case here.

Again, the Stipulation prevented immediate action, at the insistence of Art. Likewise, the
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court did not order the agreement was effective at any time prior to Art’s death. Even the
Court of Appeals in Adams noted, “Because a cause of action for divorce is purely
personal, it is generally recognized that, upon death of either spouse, such a cause of
action terminates or, if divorce action has been commenced, the action abates. However,
we agree with wife’s argument under the particular facts of this case.” 1d. (Emphasis
added).

The particular facts of Adams included the trial court ordering the terms of the
agreement were effectively immediately after they were put on the record. This was an
act that occurred during both parties lifetime. It is not factually similar to what transpired
in this case as there was no such order from the trial court here.

The Estate next relies upon a California case, In re Marriage of Mallory, 55 Cal.
App. 4" 1165 (1997). This case is clearly distinguishable for the fact that California has
a Family Code section that specifically allows for entry of orders nunc pro tunc. Itis
Family Code section 2346, which reads in part as follows:

() If the court determines that a judgment of dissolution of marriage

should have been granted but by mistake, negligence, or inadvertence,
the judgement has not been signed, filed or entered, the court may
cause the judgement to be signed, dated, filed and entered in the
proceeding as of the date when the judgment could have been signed,
dated, filed and entered originally . . .

And

(c) The court may cause the judgment to be entered nunc pro tunc as

provided in this section, even though the judgment may have been
previously entered, when through mistake, negligence, or inadvertence
the judgment was not entered as soon as it could have been entered
under the law if applied for.

Mallory is both factually and procedurally distinguishable from the case at hand.

Furthermore, given the parties’ Stipulation wherein it prevented the entry of a Judgment
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and Decree until a later date so that Art could receive marital health insurance benefits, it
could hardly be argued that the judgment was not previously entered through mistake,
negligence, or inadvertence as soon as it could be. Here it was not entered because that is
exactly what Art demanded.

Finally, the Estate wants this court to rely upon the Minnesota case of Tikalsky v.
Tikalsky 208 N.W. 180 (Minn. 1926). Itis interesting to note that Tikalsky was decided
before Larson. Surely a sister state’s precedent would had been considered by this Court
in Larson which was decided in 1970. However, Tikalsky too is distinguishable from the
facts of this case. As noted in Appellant’s brief, Tikalsky involved a court trial where the
court made specific findings on the record as well as conclusions of law and order for
judgment. Id. There following the evidence, the trial court stated,

That plaintiff is not entitled to any relief in this action and that the

defendant is entitled to judgment adjudging and decreeing that the bond of

matrimony now and heretofore existing between plaintiff and defendant

are forever dissolved and awarding to defendant an absolute divorce from

Plaintiff. Let judgment be entered accordingly. Id.

Again in this case, unlike Tikalsky, there was no order adjudging the parties divorced
from one another, either oral or written, made by the trial court during Art’s lifetime.

To be clear, the facts of this case are unlike those of White, Adams, Mallory or
Tikalsky. Each of those cases involved an adjudication of the facts on the record with an
announcement that a divorce would be granted. That is not the case here. In each of
those cases one of the parties died while waiting for the judgment to be entered. Here Art
died during a period he demanded to remain married during so that he could have the

benefit of Charlotte’s health insurance. Under these circumstances it would be an

unjustice to rewrite clear South Dakota law where judgment was not entered, nor
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announced, prior to Art’s death when it fell under the marital time he demanded.

D. Art Andersen demanded that the Judgment and Decree of Divorce not be
entered until March 1, 2018, so he could receive the benefit of his wife’s
health insurance and entry of a nunc pro tunc judgment is unwarranted.

The Estate argues that in this case, justice requires the entry of a nunc pro tunc

judgment and decree of divorce. However, nothing is further from the truth. The Estate
has offered no specific authority on how justice requires entry of a nunc pro tunc
judgment in this case. The Estate argues that nunc pro tunc orders should be granted or
refused, as justice may require, in view of the circumstances of the particular case.
(Appellant’s Brief p 24). Here, it would be an injustice to enter a judgment nunc pro
tunc. Art got exactly what he wanted. He wanted to remain married so that he could
make use of Charlotte’s health insurance benefit. He got that that benefit as a married
man and passed away during the same period.

In support of their argument that the interests of justice require the entry of a
judgement and decree nunc pro tunc, the Estate cites this court’s ruling in Todd v. Todd,
7S.D. 174,63 N.W. 777, 779 (1895) arguing “this Court has made clear that a ‘nunc pro
tunc order should be granted or refused, as justice may require, in view of the
circumstance of the particular case.” (Appellant’s Brief Pg. 24). However, the Estate
fails to address what our United States Supreme Court said regarding the entry of a
judgment or decree as of a date anterior to that on which it was in fact rendered, as was
set out by this court in Todd. The Supreme Court stated,

We content ourselves with saying that the rule established by the general

concurrence of the American and English courts is that where the delay in

rendering a judgment or a decree arises from the act of the court, - -that is,

where the delay has been caused either for its convenience, or by the

multiplicity or press of business, either the intricacy of the questions
involved, or of other cause not attributable of the laches of the parties, --
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the judgment or decree may be entered, respectively, as of a time when it
should or might have been entered up. Id. at 779.

The record here does not show that the delay in entry of the judgment was caused by the
court, rather it was caused by the parties, hence it would not seem that interest of justice
require entry of a judgment nunc pro tunc in this case.

1. The Stipulation is not enforceable independent of the divorce decree.

The Estate argues that if this Court upholds the trial court and finds that death
abates jurisdiction, then alternatively this Court should create new law in South Dakota
and find that the Stipulation was a valid and enforceable contract independent of the
divorce decree and that divorce was not a condition precedent to the enforceability of the
Stipulation. However in making this argument, the Estate fails to cite this Court to the
enforceability paragraph explicitly set out in the Stipulation. That paragraph reads in part
as follows:

“If either party should find it necessary to hire counsel to enforce any

provision of this Stipulation, as incorporated into the Decree of Divorce,

the party successfully enforcing the terms of this Stipulation shall be

reimbursed for all costs necessarily incurred in its enforcement...”
SR 500. (Emphasis added). Here the parties expressly qualified enforcement of the
Stipulation “as incorporated into the Decree of Divorce”. If the parties intended the
Stipulation to be enforceable independent of the divorce decree then they would not have
included such clear unambiguous language to the contrary. Furthermore, the parties
specifically agreed that the Stipulation shall be incorporated into a Judgment and Decree
of Divorce. SR 489-450. Here a condition precedent to enforcement of the Stipulation

is the incorporation of the Stipulation into the Decree of Divorce.

“[1]t is a general principle of contract law that failure of a condition precedent ...
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bars enforcement of the contract.” Johnson v. Coss, 2003 S.D. 86, § 13, 667 N.W.2d 701,
705 (quoting Farmers Feed & Seed, Inc. v. Magnum Enterprises, Inc., 344 N.W.2d 699,
701 (S.D.1984)) (further citations omitted). A condition precedent is a contract term
distinguishable from a normal contractual promise in that it does not create a right or
duty, but instead is a limitation on the contractual obligations of the parties. Id. 705-06

A condition precedent is a fact or event which [sic] the parties intend must exist
or take place before there is a right to performance.... A condition is distinguished from a
promise in that it creates no right or duty in and of itself but is merely a limiting or
modifying factor.... If the condition is not fulfilled, the right to enforce the contract does
not come into existence. Id. at 706 (citing 13 Richard A. Lord, Williston on Contracts, 8
38:1 (4th ed.2000)), see also Bublitz v. State Bank of Alcester, 369 N.W.2d 137
(S.D.1985) (holding a contract unenforceable because a stated condition precedent failed
to occur).

While Charlotte does not believe that this Court needs to look any further that the
Stipulation itself to deny the Estate’s prayer for relief, so as to leave no stone unturned,
she will respond to the remainder of the Estate’s arguments suggesting that the
Stipulation is enforceable independent of the Divorce.

A. The Stipulation is not a binding contract because the object of the
Stipulation was the divorce of two living spouses.

The elements of a contract are: (1) parties capable of contracting; (2) their
consent; (3) a lawful object; and (4) sufficient cause or consideration. SDCL 53-1-2.
The Stipulation fails to meet these elements because the object of the Stipulation was the
divorce between two living spouses and not a division of property.

As set out above, it is clear from the language used by the parties in the
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enforceability paragraph of the Stipulation that the object was the Decree of Divorce and
the property stipulation was only enforceable after entry of the same. As death preceded
divorce the court is without jurisdiction to enter a Decree of Divorce and the objection of
the Stipulation is a nullity. See SDCL 25-4-1, Larson v. Larson, 89 S.D. 575, 580, 235
N.W.2d 906, 909 (1975).

Further supporting the proposition that the object of the Stipulation was the decree
of divorce vs. the separation of property is the fact that no deeds had been drafted by the
parties separating their joint ownership of a number of properties owned by the parties in
both South Dakota and Wyoming. In fact, Tom Brady, attorney for Art Andersen,
drafted a contract for deed and warranty deed for the sale of the Boke Ranch near
Spearfish, South Dakota, shortly after the signing of the Stipulation. Each document Mr.
Brady prepared affirmatively held Art and Charlotte as husband and wife. SR 673-687,
693-695, APPEE 27-41, 42-44.

If the object of the Stipulation was to separate their interest in marital properties,
then changing title to real estate would have been at the top of the list and there was
nothing legally preventing deeds being prepared and signed separating their joint
ownership and/or completely transferring any ownership interest in the properties
following the filing of the Stipulation. The fact that deeds, drawn by Art’s attorney Tom
Brady, holds Art and Charlotte out as husband and wife, following the signing and filing
of the Stipulation, should be binding upon the Estate. If nothing else, it certainly should
prohibit the Estate of claiming that Art and Charlotte were not still legally married
following their signing and filing of the Stipulation. Furthermore, the fact that Mr. Brady

did not draw other deeds for Charlotte to sign transferring her interest in property to Art
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as set out in the Stipulation further supports Charlotte’s position that the property division
was ancillary to and contingent upon the entry of the decree of divorce which remained
pending at the time of Art’s death.

B. The Stipulation is not independently enforceable from the divorce.

The majority view is that property settlement is merely incidental to the marriage
dissolution and that when one of the parties has died prior to entry of the final decree the
case is abated as a matter of law. One such example is seen in the case of In re Marriage
of Connell, 870 P.2d 632 (1994), a case from the Colorado Court of Appeals. In Connell,
husband filed for divorce from wife, who was disabled. Wife was represented by a legal
guardian and conservator during the pendency of the dissolution action. Husband and
wife’s guardian signed a Separation Agreement which fully resolved all matters relating
to property division, custody of the couple’s minor children, and support. The Agreement
was submitted to the court together with an Affidavit for Entry of Decree Without
Appearance of the Parties. 1d. A decree of dissolution, incorporating the Separation
Agreement, was signed by a district court magistrate on July 1, 1992. However,
unbeknownst to the magistrate, the wife had died six days earlier on June 25, 1992. Id.
Husband subsequently filed a motion to set aside the decree of dissolution and to dismiss
the action with prejudice. 1d. The district court denied the motion, finding that the
parties’ Separation Agreement and Affidavit for Entry of Decree Without Appearance

b1

evidenced the parties’ “clear intent” to dissolve the marriage. The court reasoned that the
administrative delay between the filing of the parties’ affidavit and entry of the final

decree “should not work to defeat the clearly expressed intent of the parties.” Id.

The Court of Appeals reversed holding, “Judicial action is necessary to dissolve a
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marriage, even when the parties have amicably resolved all issues pertaining to the
dissolution.” Id. Further, under Colorado law, a decree of dissolution or legal separation
is not final until it has been signed and entered in the court register of actions. Id.
(citations omitted). It necessarily follows under this statutory framework that if either
spouse dies prior to the entry of a valid decree, the marriage is terminated as a matter of
law and the trial court is divested of jurisdiction to proceed further in the dissolution. Id.

South Dakota’s framework is procedural framework is similar to that of Colorado.
SDCL 15-6-58 - Entry of judgment and orders--Effective date provides:

Subject to the provisions of § 15-6-54(b), judgment upon the jury verdict

or upon the decision of the court, shall be promptly rendered. Every

judgment shall be set forth on a separate document. A judgment or an

order becomes complete and effective when reduced to writing, signed by

the court or judge, attested by the clerk and filed in the clerk’s office. The

clerk, immediately after the filing of any judgment, shall docket the same

as provided by law. Judgments of divorce pursuant to chapter 25-4 and

judgments of foreclosure pursuant to chapter 21-47 or chapter 21-48 shall

be docketed by the notation “see file.” Entry of the judgment shall not be

delayed for the taxing of costs.
Here the judgment was never reduced to writing until after Art’s death, there is no
judgment that has been signed by the judge, attested by the clerk and filed in the clerk’s
office. There has been no judicial act to dissolve the marriage. There is simply no legal
basis upon which to enforce the Stipulation because it is simply incidental to the divorce
proceeding and jurisdiction has abated. See also Matter of Marriage of Wilson, 13
Kan.App.2d 291 (1989), (holding we adopt the majority rule and hold that an action to
dissolution of marriage abates upon the death of either party prior to the entry of decree,
and at that time the trial court loses jurisdiction to determine incidental issues such as the

disposition of property rights involved in the marriage.), Corte v. Cucchiara, 257 Md.

14, 261 A.2d 775(1970) (holding “In Maryland a decree has been said not to be effective
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unless reduced to writing, signed by the judge and filed for record.”), Williams v.
Williams, 146 Neb. 383, 19 N.W. 630 (1945)(stating in a divorce action the money and
property interests involved are only incidental to the principal object of the suit. Whether
the object sought is a limited or an absolute divorce, the primary and underlying purpose
of such action is a modification or dissolution of the marriage relation.)

Finally, a review of O ’Connor v. Zeldine, 848 P2d 647, 648 (Or. Ct. App. 1993)
cited by the Estate reveals that the holding in not analogous to the facts of this case
because here enforcement of the Stipulation is contingent filing the Judgment and Decree
of Divorce and pursuant to our state’s statues (cited above) the Judgment and Decree is
not effective until reduced to writing, signed, attested and filed.

In O’Connor, Defendant and wife negotiated and entered into an oral property
settlement agreement. Id. The terms of the agreement were stated in open court and
when questioned by the court, both parties expressed their agreement. Id. The hearing
was recessed so the agreement could be memorialized in writing, but before the final
dissolution judgment was entered, wife died. Id. Plaintiff, the personal representative of
the decedent’s estate, bought action for specific performance of the property settlement
agreement. 1d. The trial court held the agreement was enforceable. Id. On appeal the
Oregon Court of Appeals first considered, “whether [the agreement] was enforceable
before decedent died or whether it was conditioned on entry of the dissolution judgment.”
Id. It being an oral stipulation the court found no condition precedent or subsequent to
the enforceability of the agreement. Id. In this case however, the enforceability is
conditioned upon the judgment and decree of divorce. As noted above, the enforceability

clause in the Stipulation specifically states that, “If either party should find it necessary to
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hire counsel to enforce any provision of this Stipulation, as incorporated in the Decree of
Divorce, ...” SR 488-503. The Stipulation also states that it shall be incorporated into
the Judgment and Decree of Divorce. Each of these references demonstrate that the
Stipulation is not to be viewed alone. Id. The Stipulation has no effect absent the
Judgment and Decree of Divorce and given the circumstances of this case, jurisdiction
has abated upon Art’s death, and it is a nullity.

CONCLUSION

The Trial Court’s dismissal of this divorce case under this Court’s settled
precedent in Larson should be affirmed. Death preceded divorce. Art passed away while
he was married, while he was receiving the marital benefit of his spouse’s health
insurance that he bargained for, and during the time Art and his attorney were
representing to all parties, through the contract for deed and warranty deed drafted after
the Stipulation was signed, that he and Charlotte were husband and wife. APPE Pg. 27-
41, 42-44. No judgment and decree of divorce was ever reduced to writing, signed by the
court or judge, attested by the clerk, or filed prior to death. The Trial Court had no
jurisdiction, under Larson which was settled law when the Stipulation was signed, to do
anything other than dismiss the case as it was stripped of jurisdiction as of the date of
Art’s death. Last, the Stipulation was predicated upon an objective of divorce between
two living spouses and when Art passed away prior to judgment that objective ceased to
exist. Charlotte respectfully requests that this Court affirm the Trial Court’s dismissal of
the case due to Art’s passing while he remained married and prior to a Judgment and
Decree being reduced to writing, signed by the court, attested by the clerk and filed prior

to his death.

25



Respectfully submitted this ___ day of July, 2018.

CLAYBORNE, LOOS & SABERS LLP.

Michael K. Sabers

Travis B. Jones

Attorneys for Appellee
2834 Jackson Blvd. Ste. 201
PO Box 9129

Rapid City, SD 57709-9129
(605) 721-1517 — Phone

26



CERTIFICATE OF COMPLIANCE
Pursuant to SDCL § 15-26A-66(b)(4) counsel for Appellee states that the
foregoing brief is typed in proportionally spaced typeface in Times New Roman
12 point. The word processor used to prepare this Brief indicated that there were a
total of 8,194 words and a total of 48,329 characters (with spaces) in the body of
the Brief including footnotes.

CLAYBORNE, LOOS & SABERS LLP.

Michael K. Sabers

CERTIFICATE OF SERVICE
| hereby certify that on the _ day of July, 2018, I electronically filed the
foregoing document with the Clerk of the Supreme Court via e-mail at
SCClerkBriefs@ujs.state.sd.us, and further certifies that the foregoing document
was also e-mailed to:

Ms. Cassidy Stalley

Lynn, Jackson, Shultz & Lebrun, P.C.
909 St. Joseph Street, Suite 800
Rapid City, SD 57701
CStalley@lynnjackson.com

Mr. Thomas Brady

Lynn, Jackson, Shultz & Lebrun, P.C.
909 St. Joseph Street, Suite 800
Rapid City, SD 57701
TBrady@Ilynnjackson.com

| further certify that the original and two (2) copies of the Brief of the
27



Appellee and Appendix in the above-entitled action were mailed to Ms. Shirley A.
Jameson-Fergel, Clerk of the Supreme Court, State Capitol, 500 East Capitol,
Pierre, SD 57501, by United States mail, first class postage thereon prepaid, the
date above written

CLAYBORNE, LOOS & SABERS LLP.

Michael K. Sabers

APPELLEE’S APPENDIX

APP. Description Appellant’s
No. Appendix
Page
Numbers
1. Affidavit of Michael K. Sabers in Support of Motion to 0001-0006
Dismiss
2. Affidavit of Charlotte Andersen in Support of Motion to 0007-0026
Dismiss
3. Contract for Deed 0027-0041
4, Warranty Deed 0042-0044
5. Statute 25-4-1 0045

28



APPELLEE’S APPENDIX

APP. Desceription Appellant’s
No. Appendix
Page
Numbers

1. Affidavit of Michael K. Sabers in Support of Motion to | 0001-0006
Dismiss

2. Attidavit of Charlotte Andersen in Support of Motion to | 0007-0026
Dismiss

3. Contract for Deed 0027-0041

4, Warranty Deed 0042-0044

5. Statute 25-4-1 0045




APPELLEE’S APPENDIX 1



STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

)S8S:
COUNTY OF LAWRENCE ) FOURTH JUDICIAL CIRCUIT
CHARLOTTE M. ANDERSEN, ) File No. D15-05
)
PLAINTIEF, )
) AFFIDAVIT OF ATTORNLEY
v } MICHAEL K. SABERS IN SUPPORT
) MOTION TO DISMISS
ARTHUR S. ANDERSEN )
)
DEFENDANT. )

COMES NOW Attorney Michael K. Sabers, attorney of record for Plaintiff, and being
first duly sworn upon his oath, hereby states as follows in support of PlaintifPs pending Motion
to Dismiss:

1. That T am one of the attorneys of record for the Plaintiff in the above-entitled action,
2. That no Judgment and Decree of Divorce had been entered by the Cowrt lei alone

proposed to the Court at the time of Defendant’s passing.

3. Itis undisputed that the reason that no Judgraent and Decree of Divorce had been entered
by this Court is that Defendant bargained for, and mandated, that he continue to be matried to
Plaintiff so that he could receive medical care as a married person under Plaintiff's Rederal
Health Insurance leading up to and at the time of his passing.

4, That emails between myself and Attorney Brady confirm that it was Defendant’s term
and condition that was proposed, and then agreed to by my client, that he remained married
during the time period specified and leading up to his passing,

5. That I drafted an email to Attorney Tom Brady on November 14, 2017, stating my
client’s agreement to allow the parties to remain married so that Defendant could continue to
receive medical care as a covered spouse, That email, attached as Bxhibit 1 to this Affidavit,
stated in pertinent part:

Tom,
This is in response to your client’s offer 11/10/17.
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“We agree to hold the Judgment and Decree of Divorce ag long as stipulation signed for a
period of time (ot to exceed threo months — just want it to be a reasonable amount of
time but if he can get it done by end of year save all deductibles?) to allow Art fo get
hernia / knee surgery as you referenced (Attached as Exhibit 1) (emphasis added)

-

5. That during the divorce proceeding Defendant’s email to his attorney was produced, and
which is attached as Exhibit 2 to this Affidavit, which reflected Defendant understood his
medical condition and its severity as well as the issue of health insurance, Defendant referenced
he had previously “died a few times” in that emait and then continued to state in regards 1o healih
insurance that “her insurance has saved paid pretty well, [ have a huge stack of copays.”

6. Defendant negotiated the benefit of remaining married during the time period he passed
away to obfain covered spouse health insurance coverage understanding the risks associated with
the same.

7. That attached to this Affidavit as Exhibit 3 is a copy of a letier received from the
Wyoming Department of Health indicating that the death record cannot be provided as “the
marital status of the decedent is pending litigation.” .

8. That such letter (Exhibit 3} was obtained from a request made by Plainiiff when attorneys
for Defendant refused to either respond to or produce a death certificate, refused multiple written
requests for any alleged last will, and last threatened “criminal trespass” to Plaintiff if she were

to travel to the Wyoming properties afier Defendant’s passing,

.}.‘V\
Dated this B day of _/1& i\ 2018 %
/7%/4// /// DN

Michael I, Sabers

Subscribed and sworn to before me on this J_ZL_ day of MM& \__,2018.
ERE T UN L SN
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Michael K. Sabers

From: Michael K. Sabers

Sent: Tuesday, November 14, 2017 12:34 PM

To: Thomas E. Brady (TBrady@lynnjackson.com); Michael K. Sabers
Ca Eric Sehlimgen

Subject: Setttement offer - Time is of essence (MKS to TB 11/14/17)
Attachments: scans@clslawyers.net_20171114_113503.pdf

Tom,

Settlement offer. These terms are in no specific order. This is in response to your client’s offer of 117107127, Ali of this is
for settlement purposes only:

Eadl S

v

© 0N

11,

12.

13,

14,

15,

16.

Art keeps 310, helicopter, all equipment associated with those aircraft;

Art keeps Wyo hangar, Wyo house, Wyo shop {Charlotte is not on house debt we confirmed);

Art is assigned all rights to Leseberg CFD;

Art keeps all equipment, personal belongings, everything on his property exhibit, the half interest in dump truck,
Including all guns, ammo, silencers, .50 cal etc. except;

Charlotte gets those items on exhibit 41, 44 {attached) and her personal belongings such as jewelry, red leather
furniture, fireproof file cabinet, mounted cape buffalo, gazelle, impala etc,;

Charlotte gets her .375 h&h and .300 wsm;

Charlotte gets her motorcycle / 2013 Ranger (delivered, see 14 below; already offered);

Charfotte is assigned all rights under the Ziegler CFD;

Charfotte gets her Cessna 172;

. Counter ai 1.75m per our discussion on Boke Ranch, from those proceeds pay off debt on spearfish ranch from

first payment, then need to discuss how shap loan paid off from remaining payments, and how to divide

-remainder of payments to get to equalization payment below in no, 15 (also, btw, the realtor asked me if |

wanted to see comparables when | told her that we were at 1.75m, just an fyi in case she calls);

We agree to hold the Judgment and Decree as long as stipulation signed for a period of time {not to exceed
three months — just want it to be a reasonable amount of time but if he can get done by end of year save all
deductibles?) to allow Art to get hernia / knee surgery done as you referenced.

Charlotte gets her retirement and accounts;

Art gets tax return check (currently stale), but will be responsible for 2010 audit, and costs of audit, and will hold
Charlotte harmless / indemnify from any tax liabilitles;

Art will deliver Charlotte’s items in a trailer {u-haul) identified above or on 41, 44 within thirty days of
agreement signed (he already offered) and then he can tow the white trailer back so he can clean out remaindet
of Spearfish property including equipment, Jeep(s), work truck, minivan, all the belongings in the storage
container, house, etc.;

Equalization payment. $500,300 at 4%, paid out of spearfish ranch, payments to Charlotte not to exceed half of
each payment from Spearfish CFD (to give Art cash flow) and then we would have a condition that if shop sells
that Charlotie’s remainder owed would be due at that closing, Wyo Shop would remain listed until sold.
Charlotte would be collateralized as discussed / indemnify language.

I need 1o hear back from you as soon as possible for obvious reasons.

This should certainly settle this case.

Sincerely,

Appellee’s Ap]endileUOB



Mike Sabers

Th L Dlicer ol

@%Claybomc, Loos
AR & Sabers..
Michael K. Subers

Clayborne, Loos & Sabers, L.L.I,

2834 Jackson Blvd. Suite 201
PO Box 9129

Rapid City, SD 57709-9129
(605) 721-1517
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Thamas E. Brady
i DA

A e [RCEIV e ety
Fron: Farmstrip <farmstrip@acl.com>
Sent: Wednesday, May 24, 2017 12:51 P
To: Thomas €. Brady
Subject: Divorce

None of that is difficult. Some doesn't exist. Rather than do all the work, then go back to offering to settle, why not
work on a settlement first?

Status on items they request:
Madical;

1. Flew to Chicago to a pain specialist for back pain. Then found out 1 had ruptured discs and a ¢yst on spinal cord,
Back surgery at black hills neurosurgery and spine in Rapid Clty Jan 19th, 1t was recovering well when.....

2. Passed out, fell, luckily discovered nearly desd. and was life flighted to Riverton Reglonal haspital in Riverton Wy,
Released undiagnosed.. they thought it was drug overdose. { knew it wasn't. Back home.

3. s, It but a few days and another Lifeflight to Lander Wy hospital, then lifeflighted on to Casper hospital. Advanced
viral pneumonia, quit reathing 2-3 times... lung collapsed, 2.5qts of fluid in me, so Surgery and procedures there, 1V
antiblotics. Refused further surgery. Was released in a week or 50, or once stable. Went home to iry to recover

4. Passed out, fell, hurt back, lifeflight back 1o Casper hospital. infection was so bad i Just eolfapsed with no blood
pressure. Was serfous emergency snd was expected to die from viral infection, hele in lung, ete. did surgery to
cut/scrape out infection, several other tubas and procedures  Month in hospital total. Released with damaged lung.
Had & pic line and did several weeks [V twice a day of antibiotics

5. Dubois medical clinic and Lisa rose PA watched over ine. Fluid rebuilt, Lung partially cotlapsed.
6. Went to Jackson hole reglonal to have fluid drawn off, fluld had thickened and coulda's do procedure, Reguires
surgery, Have not because of risk of outcome

Infection is dead. What ever lung damage there is will remain that way. On oxygen st night, carry emergency oxy
with me 7. Jackson hole reglonal for steroid shots in back, MR! ordered, meeting a new surgeon Friday. Back surgery
certain. Paln level is highest its been. Must have hurt it when | passed out and fell two different imes

8. Apparently nerve damage to my legs. They don't work tight, are weak, both knaes are terrible and wor't hald me
up. [falialot '

So....l can't change lung demage. 1t's what it is
Back surgery is a sure thing. Weak legs | don't have control of. ' like a drunk walking. Steps one at a time

Airplanes : sold 88WY for $125,000, bought 985D for $125,000,

Land/Ranch:

There [s no contract for deed. | leased it to them for $50,000. They are doing what they want there. §5til use it too, |
have a verbal prormise to sell it to them when ! can for $1.75M

Personal property: There is no inventory, it includes all of her things from before marriage, alt kitchen stuff, her
furniture....all her stuff and some of mine. It’s in an enclosad tratler lockad up. Dry n safe
All the "pallets” remain as they were

f've sold personal praperty and machinery to five and pay bills. All the bifls on all the property. | have had 2 surgeries,
died a fow times, have a lightning damaged house, and physically can't do anything. My back and leg weakness barely
lets me buy grocesles and run errands. More surgery coming. | can't even play. I'm done for. Healthy, but my back and

legs have had it. 1'm trying everythlng ! can as fast as i can  Mar insurance has saved pald pretty well, I have s huge stack
of copays
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JFi7.  Wyoming _
\:.E: -';f'\y D @ pﬂ l.t ment Cosumit ta yaur healti.

b 1 (e} . haalth Iy]
o of Health e v e eyo gov

Thomasz Forslund, [Hreetor Governor Matthew Y1, Mesd

382018
RE:  Anderson, Arthur / Death

ATTN:  Charlotte Anderson

We are unable to process your request for the death record listed above because:

The marital status of the decedent is pending litigation. As such, the certificate cannot be issued to
you until that matter is settled. We will hold your request on file for 60 days or until noified of the

outcome of this case (whichever occurs first), We are returning your fee at this time as we cannot
Process your request.

Your request will be held on file for 60 days. i applicant does not respond within those 60 days,
Vital Records may retain all monies paid.

Return this letter and a self-addressed stamped envelope, along with any additional information
requested in order that your original correspondence can be located and your request processed,

Vita! Statistics Services
2300 Capitol Avenue
Hathaway Bldg
Cheyenne WY 82002

Vil Reeords Services « Hathaway Building « Cheyenne, WY 82002
BeMail: sl vsg@wyn.goy « WEB Page: www heallh.awvyo,eoy
Muin Number (307) 7779264 « AN 307y 777-2483
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STATE OF SOUTH DAKOTA ) [N CIRCUIT COURT

ARTHUR S. ANDERSEN

)SS:
COUNTY OF LAWRENCE ) FOURTH JUDICIAL CIRCUIT
CHARLOTTE M. ANDERSEN, ) File No, D15-05
)
PLAINTIFF, )
) AFFIDAVIT OF CHARLOTTE
v, ) ANDERSEN IN SUPPORT
) MOTION TO DISMISS
)
)
)

DEFENDANT.

COMES NOW Plainiiff, Charlotte Andersen, being first duly sworn upon her oath, and

hereby states as follows in support of her pending Motion to Dismiss;
1 That I was the Plaintiff in the above-entitled action. That Defendant is deceased.
2, That no Judgment and Decree of Divorce had been entered let alone proposed to the
Court at the time of Defendant’s passing.
3. It is undisputed that the reason that no Judgment and Decree of Divorce had been entered
by this Court is that Defendant bargained for, and mandated, that he continue to be my husband
for purposes of obtaining health care until March 1, 2018, Defendant’s continued use of the
Federal Health Insurance as my covered spouse was ongoing at the time of his passing,
4, That emails between attorneys confirm that Art required, and I agreed, that we continue
to remain married so that he could obtain the requested health insurance under the covered
spouse provision of my Federal Health Insurance. As my attorney indicated to attorney for
Detendant on November 14, 2017:

This is in response to your client’s offer 11/10/17.

;‘Wc ag;'cc to h::ld the 3udgment and Decree of Divorce as long as stipulation signed for a

period of time (not to exceed three months — just want it to be a reasonable amount of

time but if he can get it done by end of year save all deductibles?) to allow Art to get

hernia / knee surgery as you referenced (Attached to Affidavit of Michael Sabers in
Support of Motion to Dismiss as Exhibit 1).
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5. That between the time the parties signed the Stipulation and Agreement and the time that
Defendant passed away Defendant repeatedly represented himself as ry husband and covered
spouse under my Federal Health Insurance,

6. That between the time the parties signed the Stipulation and Agreement and the time
Defendant passed away Defendant incurred in excess of $50,000.00 in covered medical care
under my Federal Health Insurance as my covered spouse and husband, Again, each time
Defendant sought medical care during that time period he represented himself to each medical
provider as a covered spouse, If we had been divorced Defendant could not have done so.

7. That [attach to this Affidavit as Exhibit 1 the correspondence from Blue Cross Blue
Shield, as well as Explanations of Benefit (EOB’s) reflecting the substantial medical eare that
Art Anderson, a covered benefit plan member because he remained my husband through the date
of death, was receiving,

8. That the documents I received from Blue Cross Blue Shield confirm ihe facts above. The
cavered spouse for purposes of the Federal Health Insurance is Charlotie Andersen. The patient
name and covered spouse is Arthur Andersen, We were still married when Defendant passed
away,

9. That on February 15, 2018 1 received a call from one of Defendant’s medical providers in
regards to a surgery he was having (hernia). Defendant had provided my name and mumber to
the medical entity to call. As of this date, Defendant and I were still martied and Defendant was
providing my contact information to his medical providers. A screenshot from my phone of such
message is attached to this Affidavit as Exhibit 2,

10.  That as of the date of death, Defendant’s attomey had proposed no deeds to sign, nor had
other obligations been fulfifled in the Stipulation and Agreement as provided for in the Briefin
Opposition to Motion to Dismiss.

2
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Dated this \\*™ day of \N\W\« ,2018.

gt rderse—

Charlotte Andersen

lt&?i ed and sworn to before me in Jefferson City, Cole County, Missouri on this \4\
AN £ , 2018.

(gl (yalld

Nofary Public R
My Commission Expires: 43 'ZO\,‘?

day of

(SEAL)

ORD W, CORNELL
I\?oLt!aﬁFPubllo - Notary Senl
STCTE le 4&# iBSc;So?ae R
oun
lon Expires 4/3/2019
My Cé}cgnmnr.'ﬂ.!\?ssslon # 15424920

3
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R BlueCross. PQ.Bax, 52080

% Fhoenix, AZ 85072.2080
BlueShield Altention’ Prior Approval

Clinicat Services
Fax: 1.877.378.4727

Federal Emgloyee Program,

02/21/2018

ARTHUR ANDERSEN
619 HOBBS CT UNIT F
JEFFERSON CTY, MO 65109

Re: ***™**1402

Prescribing Physician: BRENDA BARKER
Physician Phone: 3074736717
Physician Fax; 3074736780

Dear Service Benefit Plan Member:

This letter is to inform you that we did not approve your recent Prior Approval request for
OxyContin 10mg ER (oxycodone),

How we based our decision

The indicated use of this medication, as provided by your physician, does not meet the Blue
Cross and Blue Shield Service Benefit Plan's criteria due to the following reason:

concurrent use of this medication with any of the following listed anti-anxiety
benzodiazepines does not establish-medical- nacessity for this- drug. Anti-anxiety
benzodiazepines are alprazolam {(Xanax}, clonazepam (Klonopin), diazepam {Valium),
lorazepam (Ativan), oxazepam {Serax), chlordiazepoxide (Librium), and clorazepate
dipotassium {Tranxene). Medical necessity is determined by adherence to generally
accepted standards of medical practice in the United States, Is clinically appropriate, in
terms of type, frequency, extent, site, duration and considered effective for the patient's
illness, injury, disease, or its symptoms. For more information, please refer to the 2018
Biue Cross and Blue Shield Service Benefit Plan brochure (RI 71-005). Details regarding
medical necessity are listed on page 150

Upon request, we will send you any diagnosis codes pravided by your prescribing physician,
and their corresponding meanings, used in making our decision.

You may verify the status of your prior approval request, oblain a copy of the criteria and/or
clinical rationale used in making our decision free of charge. You can receive this information
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Explanation of Benefits
THIS IS NOT A BILL

BLUE CROSS OLUE SHIELD OF HYQHING
FeQ, BOK 2266

CHEYENNE, MY 82003-2266
307-634~1393  [-B00~442-237¢

B BlueCross,
). - BlueShield,

Federal Employee Program
wwvw.fephloe,org

CHARLOTTE M ANDERSEN
619 HOBBS CT UNIT F
JEFFERSON CTY MO 65109-6808

1
1
1
1
I *
(HE_SENT CHECK Tg: PROYIRER OF SERYICE 4 1D NUMBER: REO2QTL14
! ! CLATH WLHBSR: 180514069500
{PATIENT _MAME: ARTHUR _&NDERSEN ! CLATH PALD OM: 03/06/2018
1 i CLAIM RECEIYED ON: 02/20/2018
RATES OF SERYICE: 02/05/2018 ~ D2/10/201B | CLAIN PROCESSED ON: 02/22/7018
+ 1
1 (]
{YOU ONE THE PROYIDER:  $350,00 !
PROVIDER: 5Y JOHHS HGSPITAL - CATES OF SERVICET 02/05/2018 - 02/106/2018

TYPE: PREFERRED PROVIDER

TYPE QF SEAvICE SUBHITTED |  PLAN JREMARK | DEDUCT{COINSURANCE! MEDICARE/

: WHAT  YOU OWE THE
i CHARGES _} ALLOWAMCE ! CODFS! DR COPAY !QTMER IHS

1
[]
- .l._! =
HEDICAL CARE i 7,950,080 7,791,080 110 ! ! 350.00! 1 T.461.00) 350,00
1 1 1 610 1 1 1 1 1
1 ] 1 1 ] (] ] 1
PRESCRIPTION ORUG | 6,502.00] 6,371,96] 110 | ! H 1 6,371.98]
1 | 1 41g 1 1 | J
1 ¥ 1 1 ] 1 ]
PRESCRIPTION DRUG ! 668,50} 655.13} 110 ! ! 1 | 655,13}
i i HE LI ! ! i )
MECICAL EQUIP/SUPPLY|  2,04B.00)  2,007.04) 110 ! ! ! 1 2,007.04)
1 [} t g1 ! [ i I I
] r 1 ) 1 1 1
MEDICAL EQUIR/SUPPLY | 640.,00] 62¢.,20] 10 |} ! H 627.20)
1 ] i 810 l I- 1 1 b
1 ] 1 1 1 1
HEDICAL EQUIP/SUPPLY! 25,860.00! 25,362.80) 110 | H | 25,.342.80!
i ] ! g10 ! | [ ] t
1 1 1 ] | [ ¥ '
DIAGHOSTIC LAB TESY ! 105,06 102.90] 110 ! i | i 102.90!
| | { e | i : : :
DIAGHOSTIC LAB TEST !} 915,00} 896.70] 110 | H ! 896.710)
: ! | 610 | } H |
DIAGROSTIC LAB TEST ! 400,00} 392,00} 110 ! H 392.00!
] 1 ] 610 ! ] r 1
] ] ] ] 1 1
SURGERY | #%,015,00] 8,834,70! 110 | ) ! 1 8,834.70)
i ! [ 610 | H ) h
1] ) ]
SURGERY ! 600, 00! 588.0C] 11Q ! H ! 584,001
i i 1 610 1 { H
ANESTHES 1A | 1,480,000 1,450.40] 110 ! ] ! 1,450.40{
: : {s10 : : ! :
MED]ICAL CARE H 260.02] 54.82) 110 | { { { 254,82
i H i 610 | i i } )
PHYSECAL MEDICINE i 360.00] E2.90] 110 ) H 1 352,480}
; i ¢ 410} i ) '
PHYSICAL MEDICINE ! 17¢.00; Leg. 80! 110 | ! H 166,60
[ ' | 610 | ' i i
| 1
SURGERY ! 710.09! 695.80) 110 ! [ ! ! €95.80]
! ] 1610 1 i ! ! !
TOTALS § I57.683.52! 56,529,858 ' 0o gp! 330,00 0.001 56,179,851 380,00

CONTINUED ON NIV PAGE
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s

BlueShield.

Federal Employee Program
www.fepblue.org

BlueC Explanation of'E geneﬁls
uel.ross, THIS 1S NOTA*BILL

CHARLOTTE M ANDERSEN
619 HOBBS CT UNIT F
JEFFERSON CTY MO 65109-6808

CLAIM NUMBER: 180514069500  (CONTINUED):

0 0 0 0 O

EXPLANATION OF REMARK COQDES

L10—BECAUSE OF AR AGREEMENT DETHEEW THE LUCAL BLUE CROSS AMD BLUE SHIELD PLAN AND
THE PROYIDER OF SERVICE, THE RIQUIRED PRECERTIFICATION HAS GEEN OBTAINED FOR
YOU, FOR THIS REASON, YOUR BEMEFITS MAYE HOT BEEN REDUCED ON THIS CLAIH.

610-—THE SUBMITTEC CHARGES EXCEED OUR ALLOWABLE CHARGES FOR THESE SERYVICES. OUR
ALLONABLE CHARGES ARE THE SUBKITTED CHARGES LESS AMY HOW-COVERED CHARGES.
BECAUGE TRIS PROYIDER IS A PREFERRED OR PARFLCIPATING HETHORK PROYIDER, YoU
ARE HOT RESPONSIBLE FOR THE DIFFERENCE DETHEEM THE SUBHITYED CHARGES AND OUR
ALLOHABLE CHARGES.

HEALTH TIPS
AFTER YCUR HOSPITAL STAV, PLEASE CALL YOUR DOCIOR ¥O CHECK YOUR MEDTGINE AKD CARE &0 YOU CONTINUE TO
GET HELL.

EARN FLNANCIAL RERARDS TO USE FOR QUALTFIED MEDICAL EXPENSES WHEW YOU GOMPLETE A HEALTH ASSESSMEMT
1 : 1ES H 19 LEARH ABOUT THE WELLHESS INCEWTKYES PROGRAM.

lee SUNMARY DF OUT-OF-POCKEY EXPEMSES FOR 2038 | ! YOUR OUT-OF -POCKET EXPENSES |
! ! CATASTROPHIC PROTECTION . ON_THIS CLAIH !
{ {CALERDAR YEAR'] PREFERRED | HNOM-PREFERRED/ ! !CALEHDAR YEAR DEDYCTIBLE %0, 00}
i { DEoucTieLE ! | PREFERRED TOTAL] |{PER ADMISSION COPAY $350,00!
JHHAT YOU HAYE PAID | ! ! | |COINSURAMCE £0.00}
| IHDIVIDUAL | $350,00] £2,942; $2,942) !COPAYMEWT $0.00!
1 FAHILY/SELF+ONE | $350.00} $3,000; $3,000] !NOM-COVERED CHARGES $0.00,
LAHHUAL MAXTIIUM ! ! i \  JPRECERTIFICATION BENALTY $0,00!
I INDIVIQUAL H $350.00} $5,000] §r,000! | ;
| __EAMILY/SELFAQHE $740.00} $10, 000! £14,000 {IOTAL: 3340,09!

IF YOU HAYE QUESTIONS, PLEASE CALL A CUSTOMER SERVICE REPRESEMTATIYE AT YOUR LOCAL BLUE CROSS AND BLUE
SHIELD PLAN, YOU MAY AL5SO REQUEST THE DIAGNHOSIS CODES, THE TREATMEMT CODES, AHD THE CORRESPONDING MEANLNGS
OF THE CODES FOR YOUR CLAIM. LF YOU DISAGREE WiTH THE DECISIOW OF YOUR CLAIMS OR REQUEST FGR SERYICES, AMD
HESH TO HAYE THE OECISION RECCNSIDERED, VOU HUST HOTIFY YOUR PLAM IN WRETING WITHIN & MOHTHS FRoM THE DATE
OF THIS DECISION 1.E. Q9/06/2018. YOU HAY REQUEST COPIES, FREE OF CHARGE, OF ANY RELEVAHT HWATERIALS AND
PLAI DOCUHENTS RELATING TO YOUR CLAIM, YOUR PLAH WILL NOT ACCEPT UWAUTHORIZED RECONSIDERATIOHS FROM
PROVIDERS. SEE THE DISPUTED CLAINS SECTIOH OF YOUH SERVICE BEHEFIT PLAM BROCHURE.
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BlueCros

wwr.fepbluc.org

BlueShield,

Explanation of Benefits
THIS IS NOT A BILL

BLUE CROSS BLUE SHIELD OF WYOHING

Se

® A P.0. DOX 2266
i CHEYEHNE, WY 32003-2266
Federal Employee Program J07-624-1393  L-B00-442-2376

CHARLOTTE M ANDERSEN
619 HOBBS CT UNIT ¥
JEFFERSON CTY MO 65109-6808

EXFLANATION OF BENEFTTS AT A GLANCE,

HE_SENT CHECK T0;: PROVIDER OF SERYICE

DATES OF SERVICE:  01/31/2018 - 01/91/2018

1D HUMBER: R60207114
| CLAIM WUHBER: 1303612653
} CLAIH PAID ON: 02/13/2018

CLAIM RECEIVED ON: 02/05/2018
CLATH PROCESSED OM: 02/06/2018

YOU DHE THE PROYIDER: $30,80

E

E

!

i

IBATKENT NAME: ____ ARTHUR AMOFRSEN
]

i

1

PROVIDER: ROSE

DATES OF SERYICE: 01/31/2¢18 - 01/21/2018

TYPE: PREFERRED FROYIDER
YYPE OF SERVICE | SUBNITTED §  PLAN JREMARK! DEOUCT JCOLHSURANCE! MEOIGARE/ ) HHAT 1YOU OHE THE
] H e | IOTHER NS, | ME P4 H
OFFICE YISIT ! 35,00 29.00! 610 ! ! 28,G0! ! 4.00] 25,00
MEDICAL CARE ! 45,00 45,00} ! ! 6.75] } 38,25} 6.75
DIAGHOSTIC PATHOLOGY | 43.00] 41.00f 610 |} ! 6.15] ) 34,85 6,15
HEDICAL CARE ! .12 1634 | ! ! ]
CLAGHOSTIC PATHOLOGY! 9,00! 6.00! 810 | i 90! 5,10! .90
TOTALS: . 153,72} 121.46! L 0.00! 38,80! .30 B2.20! 38,80
EXPLARATION OF REMARK CODES

610-~THE SUBMITTED CHARGES EXZEEQ U

ALLOWABLE CHARGES FOR THESE SERVICES., DUR

ALLOMABLE CHARGES ARE THE SUBHITTED CHARGES LESS AHY HOW-COYERED CHARGES.
BECAUSE THIS PROYIDER TS A PREFERRED OA PAITICIPATING NETHORK PROVIDER, You
ARE HOT RESPONSIBLE FOR THE DIFFERENCE DETWEEN THE SUBKITTED CHARGES AND ODUR

ALLOWABLE CHARGES.

634--GENEFITS FOR THESE SERVICES AHE INCLUDED IN GUR ALLOWABLE CHARGES FOR ANOTHER
COVERED SERYICE PRQVIDED OM THE SAME DATE OF SERVICE, AODITIONAL BENEFLTS ARE
HOT AVAILABLE FOR THIS CHARGE. BECAUSE THIS PROVIDER IS A PREFERRED OR
PARTICIPATING METHORK PROYIDER, YCU ARG MOT RESPONSIALE FOR THESE CHARGES,

CONTIMUED ON HENT PAGE
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Explauation uié Benefits
THIS 1S NOT ' BILL

BlueCross.,
@ BlueShield,

Federal Employee Program

www.lephlbe.org

CHARLOTTE M ANDERSEN
619 HOBBS CT UNIT F
JEFFERSON CTY MO 65109-6808

AR GRS T

i

CLAIM NUMBER: 1803612659 {(CONTINUED):

HEALTH T1P§
EARN FINAHCTAE REMARDS TO USE FOR QUALLFIED MEDICAL EXPENSES GHEM YOU COMPLETS A MEALTH ASSESSMEMT

00 A

]
i
i

SUHMARY —QF-

CATASTROPHIC PROTECTION OH _THIS CLAIH

! YOUR OUT-GF-POCKET EXPERSES H
{ 1
( i

! |

i ! ! !

' {CALENDAR YEAR] PREFEARED ! NOM-PREFERRED/ ! ICALEMDAR YEAR DEDUCTIBLE $0.00]
H | DEDUCTIBLE ! ! PREFERRED TOTAL] ‘PER ADM1SSION COPAY $0.00!
IHHAT YOU HAVE PAILD ! : H i ICOINSURARCE $13.80}
| INDIVIDUAL ! 4350. 00 $1,486} $£1,486] JCOPAYHMENT $25.00}
| FAMILY/SELF+ONE ! $350.00] $1,521} $1,521] |HOM-COYERED CHARGES $0.00%
TARKUAL MAXIMUN H H H {  IPRECEATIFICATION PERALTY $0.00]
| INDIVIDUAL H $350, 00! $5,000! $1,000! | )
| _EAMILY/SELE+DHE ! $700.00! $10.900! $14,000! ITOTAL: $38,80!

[F ¥OU HAVE QUESTIONS, PLEASE CALL A CUSTOMER SERVICE REPRESENTATIVE AT VOUR LOCAL BLUE CROSS AHD BLUE
SHIELD PLAN. YOU WAY ALSO REQUEST THE DIAGHOSIS CODES, THE TREATMENT GODES, AND THE CORRESPORDING MEAMINGS
OF THE CODES FOR YOUR CLATH. IF YOU DLISAGNEE WITH THE DECISION OM YOUR CLAIMS OR REQUEST FGR SERYVICES, AKD
HLSH TO HAYE THE DECISION RECONSIDERED, YOU MUST MOTIFY YOUA PLAN IR WRITING WITHIN & MONTHS FROM THE OATE
OF THIS DECISION [.E. OB/13/2018. YOU MAY REQUEST COPIES, FREE OF CHARGE, CF ANY RELEVANT MATERIALS AKD
PLAH DOCUMENTS RELATING TD YOUR CLAEM. VOUR PLAR WILL NOT ACCEPT UNAUTHORTZED AECONSIDERATIONS FROM
PROYIDERS, SEE THE DISPUTED CLAIMS SECTION OF YOUR SERVICE BEMEFLT PLAN BROCHUAE.
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wivw.fepblue.org

BlueCross,

BlueShield,

Federal Employee Program

aLuE
P.0.

CHARLCTTE M ANDERSEN
619 HOBBS CT UNIT F

JEFFERSON CTY MO 65109-6808

TEXFLANATION UF BENEFITS

AT ATGLARCE

VHE_SEMT CHECK T0:
1

PROYIDER OF SERYICE

BAT1EMT NAMEY

ARTHUR_ANDERSEN

91/09/2018 ~ Q1/09/2018

]
1
1
i
{DATES._CF SERYICE:
H
1
1

Explanation of Benefits
THIS IS NOT A BILL

CROSS DLUE SHIELD OF WNYOHING
BOX 2266

CHEYENME, Ny 82003-2266
307-634-1393

1-800-442-2376

| 10 WUMBER! R6020TL14
! CLALH WUMBER: 1801013247
i CLALH PAID On: ©01/23/2018

CLAIM RECETIVED OM: 01/10/2018

CLATH PROCESSED QN1 0171272018

¥GU._OHE YHE PROYIDER: $35.00
PROYIDER: ROSEMNDERG DATES OF SERVICE: 01/09/2018 - 01/09/2018
TYPE: PAEFERMED PROYIDER
TYPE OF SERVICE 1 SUDHITTED ! PLAN VREHARK DEQUCY | COIMSURAMCE! MEDICARES ! HHAT 1Yol OHE THE
I CHARGES ) ALL H I i H ! -
SEFICE YISI11 1 150, 00! 105.00! 610 ! | 35.9_9! H 70,00} 25,90
JOTALS i 150,001 105, 00! 1 o.ont 35,000 Q.00 10.00! 25,00

EXPLANATION OF REMARK CODES

610~=THE SUBMITTED CHARGES EXCEED OUR ALLOMABLE CHARGES FOR THESE SERVICES. DUR
ALLOWABLE CHARGES ARE THE SUBMITTED CHARGES LESS ANY NON-COVERED CHARGES.
BECAUSE THIS PROYIDER IS A PREFERAED OR PARTICIPATING NETHOAK PROVIDER, You
ARE NOT RESPOHSTBLE FOR THE DIFFERENCE BETWEEN THE SUBHITTEL CHARGES AKD QUR

ALLOHABLE CHARGES.

F ~QF=

CATASTROPHIC PROTECTION

! YOUA OUT-OF-POCKET EXPEHSES !
! OH THIS CLAIM !

1

1

' i |

H |CALEHOAR YEAR) PREFERRED | HON-PREFEARED/ JCALENOAR YEAR DEDUCTIBLE $0.00]
! ! DEOUCTTALE ! i\ PREFERRED TOTAL! !PER AOMISSIOH COPAY $0.00)
{HHAT YOU HAVE PAID | | H | COTNSURANCE 30,00}
{  [HDIY¥IDUAL H $191.58| £29%) $299) | COPAYHENT $35.001
I FAMILY/SELF+OME | £191.59) £29%) $299] |HOW-COVERED CHARGES $0.00}
VAHRUAL MAXIMUM H ! H I IPRECEATIFICATION PEMALTY £0.00!
i INDIVIDUAL i $350,00) 55,000} $7,000] | H
| FAMILY/SELE+CHE | $100,00! $10,000! %14,000] !JOTAL: §35.09)

LF YOU HAYE QUESTIONS, PLEASE CALL A CUSTOHER SERVICE REPNESENTATIVE AT YOUR LOCAL BLUE CAGSS AHD BLUE

SHIELD PLAM. YOU MAY ALSO REQUEST THE DIAGHOSIS CODES, THE TAZATHENT CODES, AHD THE COMRESPONDING MEARINGS
OF THE CCDES FOR YOUR CLATM. TF YQU DISAGREE WITH THE DECISION ON YOUR CLAIMS OR AEQUEST FOR SERVICES, AND
HISH 70 HAYE THE DECIS[ON RECONSIGERED, YOU WUST NOTIFY YOUR PLAM IN WRITING WITHIN & MONTHS FROM THE DATE

OF THIS CECISION I1.E.

07/23/2010. YOU NAY REQUESY COPLES, FREF OF CHARGE, OF ANY RELEVAKT MATERLALS AND

PLAN DOCUMENTS RELATING O YOUR CLATH. YOUR PLAW WILL KOT ACCEPT UMAUTHORIZED AECOMSIOERATLCHS FROM
PROVIDERS. SHE THE DISPUTED CLAIMS SECTIOH OF YOUR SERYICE BENEFIT PLAN BROCHURE.
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Explanation of Benefits

L BlueCross \
- 033, THIS IS NOT A BILL
w B]lleSh]el(L, BLUE CROSS RLUE s.m;w OF RYOMING
o ) P.O. BOX 2266
= CHEYERNE, WY B2003-2266
IFederal Employee Program 307-636-1393  1-BOO0-442-2376
wivw fepblue.org

CHARLOTTE M ANDERSEN
615 HOBBS CT UNIT F
JEFFERSON CTY MO 65109~6B808

TEXPLANATTOR OF BENEFITS AT A GLANCE

KE_SEHT CHECK Ion: PROYIDER OF SERYICE | ID HUMBCR: REQ207114
} CLAIM HUMBER: 1BOOLE954
BATIEHT BaHE:  ARIHUR ANDERSEN CLAIM PAID ON: 01/23/2018

DATES OF SERYICE: 01/02/2018 - 01/02/201
YOU OHE THE PROYIDER: $226.58

CLATM PROCESSED OH: 01/12/2018

1
]
{ CLAIM RECEIVED ON: 01/02/2018
]
1
i
1
1

PROYIDER: GOETZ DATES OF SERVICE: 01/02/2013 - 01/02/2014

TYPE: PREFERAED PRGVIDER
TYPE GF SERVICE | SUBHITTEG !  PLAN {REMARK ] DEDUCT !COINSURANCE! MEDICARE/ 1 RHAT {You oHE THE
i CHARGES | Al|OWANCE | CODES! : i 1_HE
OFFICE YISIT H 212,00/ 154,00} €10 ! 35,00} H 112.00} 35.00
HEDICAL CARE H 214,00 76.00) 610 76.00] ! ! H 76,00
PRESCAIPTION DRuUG ! 15,00! 8,58) 610 B.58] H 1 i 8.58
XRAY ] 199,00 107,00} €10 197,00! H l ! 107,00
TORALS: ! £49,00! MM_MM
EXPLANATION OF REMARK CODES
410--THE SUBMITTED CHARGES EXCESD OUR ALLOWADLE CHARGES FOR THESE SERVICES. OUR

ALLONABLE CHARGES ARE THE SUBMITTED CHARGES LESS AMY NOH-COYERED CHARGES,

BECAUSE THIS PROVIOER LS A PREFERRED CR PARTICIPATING WETHORK PROYIDER, YQU

ARE NOT RESPOMSIBLE FOR THE DIFFERENCE BEVHEEN THE SUBNTTTEC GHAAGES AND OUR

ALLONABLE CHANGES.
e SUMMARY OF QUI-CF- a4 YOUR OUT-QF~POCKET EXPENSES !
| ! ! CATASTROPHIC PROTECTION | ! OH THIS CLAIH H
] iCALENDAR YEAR] PREFERRED | HOH~PREFEHRED/ ! !CALENDAR VEAR DEDUCTIBLE $191.58!
! | DEDUCTIBLE !} | PREFERRED 10TAL] IPER ADMISSIOH COPAY $0.00]
{WHAT YOU HAYE PAlD ! ) ) ] |COIHSURANCE $0.00!
I IMDIVIOUAL ! 3191.588! $264) $264) | COPAYHENT $35.00]
| FAMILY/SELF+ONE | $191.54] £264 ) 3264 |NOW-COYERED CHARGES $0. 00!
TANNUAL MAXIMUM H { | | IPRECERTIFICATION PERALTY $9.00!
| INDIVIDUAL H $350, 00! 45,0001 57,0000 ! !
! + ! ] | 1I91AL: $226.5q!

[F YOU HAVE QUESTIONS, PLEASE CALL A CUSTONEW SERVICE BREPRESENTATIVE AT VoUR LOCAL OLUE CROSS AMD BLUE
SHIELD PLAN. YOU MAY ALSC REQUEST THE DIAGHOSIS CODES, THE TREATMENT CODES, AMD THE CORRESPORDING MEANIRGS
@F THE CODES FOR YOUR CLAIM. IF YOU DISAGREE WITH THE DSCISION DN YOUst CLATHS OR REQUEST FOR SERYICES, AWD
KISH TO HAYE THE GECISION RECOMSIDERED, YOU HUST NOTLFY YOUR PLAN IN WRITING MITHIN & MONTHS FROM THE DATE
OF THIS DECISION 1.£. 07/23/2018. YOU MAY REQUEST COPIGS, FREE OF CHARGE, OF ANY RELEVANT MATERIALS AHD
PLAN DOCUMENTS RELATING TO YOUR GLAIM. YOUR PLAN WILL ROT ACCEPT UNAUTHONIZED RECONSIDERATIONS FROH
PROVIDEAS. SEE THE DISPUTED CLAIMS SECTION OF YOUR SERVICE BEREFIT PLAN AROCHUME,

Appellee's Apendix00186
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BlueCross Explanation of Benefits
gos e s LAIO S THIS IS NOT A BILL
@ BiueShieid. ; !

BLUE CADSS BLUE SHIELD 3F WYQHING
(3 P.0, {0X 2266

CHEVENNE, WY 82003-2266
Federal Employee Program 207-634-139)  1-800-642-2376
wwiwlephlue.org

CHARLOTTE M ANDERSEN
619 HOBBS CT UNIT F
JEFFERSON CTY MO 65109-6808

TEXPLANATTON OF BENEFITS AT A GLANCE

HE SEMT CHECK T0: . FROYIGER OF SERVICE 1D NUHBER: R&§0207114

CLAIN NUMBER: 1803814558
CLAIM PATD ON: 02/13/2018
CLAIM RECELYED GH: 02/07/2018
CLAIY PAOCESSED ON: 02/08/2018

PATIEHT NAME: ARTHUR ANDERSEN

DALES DF SERYICE: 0171472018 - 01/14/2018

YQU CHE THE PROYIDER:  $27.60

PRUYIGER: GREENRALM DATES OF SERAVICE: 01/14/2018 - 01/14/2018
TYFE: PREFERRED PROVIODER

TYPC OF SERVICE SUBMITTED |  PLAN ’REHARK' DEDUC‘I‘EDINSURAHCE' MEDICARES | HHAT {YOU QHE THE

HEDICAL_CARE

301,00! 184,00 610
TOTALS:

301.00! 184.00! 0,500 21.60] 0,00
EXPLANATION OF REMARK CODES

(
1
}
i
1
H

610-~THE SUBMLTTED CHAAGES EXCEED OUR ALLOWABLE CHARGES FOR THESE SERVICES. OUR
ALLOWABLE CHARGES ARE THE SUBMITTED CHARGES LESS AMY HON-COVERED CHARGES.
DECAUSE THIS PROVIDER [S A PREFERRED QR PARTICIPATING WETHORK PROVIDER, YOU

ARE MOT RESPONSIBLE FOR THE DIFFERENCE RETHEEN THE SUBHLTTEC CHARGES ANG OUR
ALLDHABLE CHARGES.

SUMHA| = ¥UUR QUT-DF-POCKET EXPEHSES !
CATASTROPHIC PROTECTION DH THIS CLAIH i

]
1
i
PREFERRED | HNON-PREFERREDS | 'CALEHD&R YEAR DEDUCTIBLE $0.00}
1
i
I

CALEMDAR YEAR

DECUCTIBLE PREFERRED TOTAL! |PER ADHISSTON COPAY 50,00}

| COTNSURANCE $27.60]
§1,560, §1,560; |COPAYMENT $0.00}
$1,595] $1,595] |HOM-COVERED CHARGES %0.00}
{ ! IPRECERTIFICATION PENALTY %0.00!
$350,00! $5,000! $7,000) | H
i | ! OVICTAL: $27.60!

HHAT YOU HAVE PAID
THDTYIDUAL
FAMILY/SELF+ONE

(ANMUAL HAXEHUN

1 JMDIYIDUAL

! +

$350.00
$350.00

r
|
|
L
{
]
1
1
1
|
i
|
'

IE YOU HAYE QUESTIONS, PLEASE CALL & CUSTOMER SERYICE REPRESENTATIVE AT YOUR LOCAL BLUE CROSS ANC BLUE
SHIELD PLAN. YOU MAY ALSO REQUEST THE DIAGHOSIS CODES, THE TREATHENY CODES, AND THE CORRESPONDING MEANIHGS
OF THE CODES FOR YOUR CLATH. LF YQU DISAGREE WITH THE DECISTON QN YOQUR CLAIMS OR REQUEST FOR SERYICES, AHD
HISH TO HAYE THE DECISION RECOKSIDERSD, YOU WYST NOTLFY VOUR PLAH IN WRITING WITHIN é HMONTHS FROH THE DATE
OF THIS DECISION I.E. 0871372018, YOU WAY REQUEST COPIES, FREE OF CHANGE, OF ANY RELEVART HATERIALS AND

PLAH DOCUMENTS RELATING TO YOUR CLAIN. YOUR PLAN HILL NOT AGGEPT UNAUTHORIZED RECONSIDERATLONS FROM
PROYEBEAS. SEE THE OLSPUTED CLAIMS SECTIOM OF YDUR SERVICE BENEFIT PLAN DROCHURE,

Appellee's ApendixQ017
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Explanation of Benefits

BlueCross
. . THIS IS NOT A BILL
@ ]HIIBS]]]GI(L BLUE CROSS BLUE SHIELD OF WYOMING
Y F.Q. BDX 2266
Federal Employce Program on e oE, WY e s

www,fepbinearg

CHARLOTTE M ANDERSEN
619 HOBBS CT UNIT F
JEFFERSON CTY MO 65109-6808

TEXPLANATION OF BENREFITS AT A GLANCE

)

4

L]

1

!

{HE_SEHT_CHECK TO: PROYIDER ©F SERYICE 10 HUHBER s REA207114
{ CLAIH MWUHBER: 1803715010
{PATLERT HAME: ARTHUN ANDERSEN CLAIM PAID DN: 02/13/2018
i CLAIM RECE{YED ON: 02/06/201%
{DATES OF SERYICE;  01/09/2018 - 01/09/2018 CLAIH PROCESSED OM: 02/07/20L8

{YOU QHE THE PROVIDEH: 544,29

PRAYIDER: HALING * DATES OF SERYICE: 01/09/2013 ~ 01709,2010
TYPE: PREFEARED PROVIDER

TYPE OF SERVICE

{ SUMMITTED |  PLAN  IREMARK] DEDUCT [COINSURANCE| MEDICARE/ | WHAT  1YOU ONE THE
1 ! CW.EMLMWLMLM
RLAGHDSTIC_XfAY i 444,00 235,00} 510 ! ] 44,28 ! 250,751 44,25
I8TALS: ! $44,091 25000 | o.o0f  4e.25{ 0,00 250,15) 44,25

EXPLANATION OF REMARK CODES

610--THE SUBHITTED CHARGES EXCEED OUR ALLCWABLE GHARGES FOR THESE SERVICES. OUR
ALLOWABLE CHARGES ARE THE SUDMITTED CHARGES LESS ANY NOM-COVERED CHARGES .
BECAUSE THIS PROYIDER 15 A PAEFEARED OR PARTICIPATING NETHORK PROYIDER, YOU
ARE ROT RESPOWSIDLE FOR THE DLFFEMENCE BETMEEN THE SUBHITTED CHARGES AND QU
ALLOHARLE CMANGES. .

! YOUR OUT-0F~FOCKET £XPENSES
i OH TH1S CLAIM

T
!
i

1 r

1 r

H i | CATASTROPHIC PROTECTION |

! \CALENDAR YEAR| PREFERRED |  NOHW-PREFERAED/ | JCALENDAR YEAR DEQUCTISLE $0.00,
! i DEDUCTIBLE | | PREFERRED FOTAL! IPER ADMISSION COPAY £0.00]
(HHAT YOU HAYE PAID ! ! ! ! JCOTHSURANCE $44,25!)
( THO1VIDUAY | $350.00/ $1,532} $1,532] (COPAYMENT $0.00]
{  FAMILY/SELF+ONE | $350.00] 38,560 $1,568] INON-COYERED CHARGES $0.00}
{ANHUAL HAXTMUM i ; i | JPRECERTIFICATION PEMALTY $0.00]
{  LHDIVIOUAL ! §350.00} $5,000] 7,000 | i
: + ! ] H ] $14.000] {TOTAL: 344,251

[F YOU HAYE QUESTICNS, PLEASE CALL A CUSTOMER SERYICE HEPRESENTATIVE AT YOUR LOCAL BLUE CROSS AND BLUE
SHIELD PLAN. YOU MAY ALSO AEQUEST THE DIAGHOSIS CODES, THE TREATHENT CODES, ANO THE CORRESPONDING MEANIWGS
OF THE CODES FOR YOUR CLAIH. IF YOU DISASREE WITH THE DECISION ON YGUR CLAIMS OR REQUEST FOR SERVICES, AHD
HISH TO HAYE THE DECISION RECONSIDERED, YO KUST KOTIFY YOUR PLAN I WRITING HITHIN 6 MONTHS £ROM THE DATE
OF THIS DECISION 1.E. 08/13/20L8. YOU MAY REQUEST COPIES, FAFE OF CHARGE, OF ANY RELEYAHT HATERIALS AHD
PLAN DOCUMENTS RELATING TO YOUR CLATH. YOUR PLAN WILL NOT ACCEPT UNAUTHORIZED RECOHSIDERATIONS FROM
PROYIDERS. SEE THE DISPUTED CLATHS SECTION OF YDUR SERVICE BEMEFIT PLAN BHOCHURE.
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Explanation of Benefits

BlueCross. ;
THIS IS NOT A BILL
BllleShleld@ BLUE CROSS BLUE SHIELD OF WYOMING
P.0. BOX 2266
Federal Employee Program ?;?I:?EE; ;;r; M?E:;ii:,_zm
www.lfepblue.org

S

CHARLOTTE M ANDERSEN
€19 HOBBS CT UNIT F
JEFFERSON CTY MO 65109-6808

HE_SEMT CHECK To: PROYIDER OF SERYICE ID NUMBER: R60207114
PATLENT MAHE: ARTHUR ANDERSEN CLAIN PAID O¥: 01/23/2018

CLATH HECEIVED ON: O1/17/20%8

¥
r
3
1
!
i
! CLAIK HUMDER: 1801711361
1
i
!
1
1
1

IDATES OF SERYICE: 01/15/2018 - 01/18/2610 CLAIM PRDCESSED ON: 01/18/2018
YO OWE THE _PROYIOER: $£35,00
PROYIDER: ROSENBERG - DATES OF SERVICE: 01/15/2C18 - 01/15/2018

TYPE+ PREFERAED PROYIDER

TYPE OF SEAVICE SUBMETTED PLAM tREMARK} DECUCT {COLHSURAHCE! MEDICARE/ | KHAT 1YOU ORE THE

1

; CHARGES | ALLOWAWCE ! CODES! ! OR COPAY |GTHER INS. | HE PAID 1 _ PROVIDER

333,00l 12%.00] Bip H 35,00 | 154,001 35,00
JOTALS: { 333,00) 189,00} ! D.00f 35,00 0,00} 154,00} 35,00

EXKPLANATION OF REMARK CODES

£10--THE SUBMITTED CHARGES EXCEED DUR ALLOWABLE CHARGES FOR THESE $ERVICES. DUR
ALLOHABLE CHARGES ARE THE SURMITYED CHARGES LESS AMY HON-COVERED CHARGES.
BECAUSE TMLIS PROVIDER IS5 A PREFERRED OR PARTICIPATIHG WETHORK RFAONIDER, YoOU
ARE HOT RESPONSIBLE FOR THE OIFFEREHCE BETHEEN THE SUSHITTED CHARGES AND OUR
ALLOWABLE CHARGES .

T YOUR OUT-OF-PUCKET EXPEHSES !
CATASTROPHIC PROVECTION I O THIS CLAIN H

1

1

|

) { '

| |CALENDAR YEAR} EREFERRED ! HOW-PREFEARED/ 1CALEHOAR YEAR QEOUCTIOLE $9.00}
! ¢ DEDUCTIDLE | | PREFEMRED T10TAL! IPER AOMISSION COPAY $4.00)
THHAT YOU RAYE PALD !} ! | | |COIHSURAMCE $0.00!
1 INDIVIOUAL ! $194.08! $365 ) $365) | CORAYMENT $35,00;
| FAMILY/SELF4OME | $194,88] $366 ) $366! | HON-GOYERED CHARGES $0.00]
TANHUAL MAXTHIM H | ! { IPRECEATIFECATION PEMALTY $0.00]
| IHDIVIDUAL ! $350.G0} $5,000! $7,000} | ;
{—EAMILY/SELE+QIE | $700.90! $10,000! $14,0001 1TOTAL: $35.00!

IF ¥OU HAVE QUESTIONS, PLEASE CALL 4 CUSTOMER SERYICE REPRESENTATIVE AT YOUR LOCAL BLUE CROSS AND BLUE
SHIELL PLAN. YDU MAY ALSOr REQUEST THE DIAGHOSIS CODES, THE TREATHEKWT CODES, AND THE CORRESPOMDIRG MEAMINGS
OF THE CODES FOR YOUR CLAIM. IF YUU DESAGREE WITH THE DECISION ON YOUR CLAIMS OR REQUIST FOR SERVICES, AHD
HiSH TO HAYE THE DECISION RECONSIOERED, YOU HUST KOTIFY YOUR PLAN IN HRITING WITHIN & MONTHS FROM THE DATE
OF THIS OECISION T.F. 07/23/2016. YOU HAY REQUEST COPIES, FREE OF CHARGE, OF ANY RELEVANT HATERIALS AMWD
FLAN DOCUMENTS RELATING TO YOUR CLAIH, YOUR PLAM HILL WOV ACCEPY UNAUTHORIZED RECONSLDERATIONS FRodt
PROYIDERS. SEE THE DISPUTED CLAIMS SECTION OF YGUR SERYICE BEWEFIT PLAW BRGCHURE.
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Explanation of Benefits

BlueCross. ! 1
@ BlueShield. gl.ue ca:s'gl;gt{u]ésgu}tb._uri%rlumﬁ BILL
© .0, BO

CHEYENKE, WY 82003-226&

Federal Employee Program 307-634-1293 | =800-442-276

www.lepbluoe.org

L

CHARLOTTE M ANDERSEN
619 HOBBS CT UNIT F
JEFFERSON CTY MO 65109-6808

"EXPLANATION OUF BEREFITS AT & GLANCE

1
[}
|
]
PHE_SENT CHECK 103 PROYIDER OF SERYICE 30 HUMBER: R6020711%
H CLAIH HUHBER; 1801610464
:W____MEHFH o CLAEM PAID oK: 01/21/2018
! CLAIM RECEIVED OM: 01/16/2018
IDATES OF SERVICE: 0170972018 - 01/09/2018 CLAIM PROCESSED ON: 91/17/2018
1
I
{YOU OHE THE HHOVIDER: $2.30 !
PROVIDER: ROSE DATES OF SERVICE: 01/09/201% ~ 01/09/2014
TYPE: PREFERRED PROVIDER
TYPE OF SERVICE ! SUBHITTED PLAN IREMARK] DEOUCT {COIRSURANCE] NEDICARE/ |  WHAT I¥OU GHE THE
i CHARGES ! ALLOMANCE | copes) } CR COPAY IOTHER [MS. | HWE PAIL ! PROYIDER
HEDICAL CARE ! 25,00 35,00! ! i : : 35.00!
| H 1 3.30] { | ! 2,30
T0TALS : L. 48,00! 33,30! ! 3.30! 0.00! 0,001 15,00} 3,30

EXPLANATION OF REMARK CODES

610=-THE SUBMITTED CHARGES EXCEED OURt ALLCWABLE CHARGES FOR THESE SERVICES. OUR
ALLOHABLE CHARGES ARE THE SUBHITYED CHARGES LESS ANY HON-COYERED CHARGES,
BECAUSE THIS PROYIDER IS A PREFERRED OR PARTICIPATING HETWORK PROVIDER, YOU

ARE HOT RESPONSIBLE FOR THE OIFFERENCE BEYMEEN THE SUBMITTED CHARGES AND QuR
ALLAOWABLE CHARGES,

~— SUMMARY OF OUY-OF-POCKEY EXPENSES FOR 2008 YOUR QUT-OF-POCKET EXPENSES

| | {
! ! | CATASTROPHIC PROTECTION ! OH THIS CHAIM {
| {CALENDAR YEAR| PREFSRRED | MON-PREFERRED/ | |CALCHDAR YEAR DEDUCTIBLE $2.20!
! ! DEDUCTIBLE ! | PREFERRED TOTAL! !PER ADMISSION COPAY $0.00|
{WHAT YOU HAYE PAID ! ! 1 1 ICOINSURANCE $0.00)
} IRDIVIDUAL H $194.09! $230] $130! | COPAVHENT $0,00;
| FAMILY/SELF+ONE ! $194,38) $331 | $131!  |MOH-COYERTD CHARGES $0.00
TARHUAL MAXTRUM H H { ! IPRECERTIFICATION PENALTY $0.00!
! IHDIVIDUAL H §350.00] $5,000) $7,000! ! !
| EAMILY/SELE+ONE | $700.00! $10.009] $14.000% JIOTAL: 53,30

IF YOU HAYE QUESTIONS, PLEASE CAIL A CUSTOMER SERVICE RERRESEHTATIVE AT YOUR LOCAL DLUE CRGSS AWD DLUE
SHIELD PLAN. YOU HAY ALSO REQUEST THE DIAGHOSIS CODES, THE TREATMENT CODES, AND THE COARESPONDING MEANTHGS
OF THE CODES FOR YOUR CLAIM. IF YOU DISAGREE WITH THE DECISLON O YCUR CLAINS DR REQUEST FOR SERYICES, AHD
HISH TO HAYE THE DECIS10M RECOWSIDERED, YOU WUST HOTIFY YOUR PLAN IN HRITING WITHIN & MOMTHS FADM THE DATE
OF THIS DECISTON 1.€, 07/23/201a. YOU MAY HEQUEST COPTES, FREE OF CHARGE, OF ANY RELEYANT MATERIALS AMD
PLAN DOCUHENTS RELATING TO YOUR CLAIM. YOUR PLAN HILL HOT AGCEPY UNAUTHORTZED RECONSIDERATLONS FROW
PROVIDERS. SEE THE DISPUTED CLAIMS SECYION DF YOUR SERVICE DENEFIT PLAN GROCHURE,

Appellee's Apendix0020
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e BlueCross. ; ;
Ridatrass. Explanation of Benefits

THIS | |
Federal Employee Program. %Eﬂﬁgﬁﬁ? by sLue SHIELD
_ P.C. BOX 2924
www.fepbiue.org PHCENIX, ARIZONA 850¢2-2924

1-802-864-6102 1-B0D-3545-7542

#BHUNCDYVH &
#00061170206RBOESH 3
CHARLOTTE M ANDERSEM

619 HOBBS CT UNIT F

JEFFERSON CTY MD 65109-6803

" EXPLANATION OF BENEFITS AT A GLANCE

I t

1. =1

l . |
lH£_§&nl_ghgik_lal__.,mqﬂﬁﬂllQﬁkﬁﬂﬁmﬁﬁﬁilﬁﬁﬂ_-". | ID. Number:_ .. —.. RED207114 . S
i a | Claim Numberp: 011327016392700
{Patient Nama: ARTHUR ANDERSEN el Claim Paid On: 02/09/2018

i | Claim Raceived On: 02/07/2018

{Dates of Sepvice: D1s31/2018 - 01/31/2018 | Claim Processed On: 02/08/2018

l | Patient Acct No; 650C545R

1¥ou Ows the Provyidar: $L.94 i

Provider; LABORATORY CORPORATION QF AHERILICA

Dates of Service: Di/31/2018 - 0lrs31/72018
Type: PREFERRED PROVIDER
Tvpe of Service | Submitted | Plan |Remark} Deduct]Coinsurance| Hedicarcs ! What IYou Ouwe the
| _Charges | Allowsnce | Codasl ! _Or Copay [Other ¥ns. [ We Paid I _Provider
DIAGNOSTIC PATHOLOGY | 21.85| 6.93] &10 | | 731 | 4,209 .73
JIAGHOSTIC PATHOLOBYL 33.001 8,121 &810 | | 1.21¢ | 6.%911 o231
JOTALS: 1 B4.85] 13,051 | 0.004 1,741 0.0021 11,114 1.949
EXPLAHATION OF REMARX CODES
610--THE SUBKMITTED CHMARGES EXCEED OUR ALLOWABLE CHARGES FOR THESE SERVICES. OUR

ALLOWABLE CHARGES ARE THE SUBMITTED CHARGES LESS ANY NON-COVERED CHARGES.

BECAUSE THIS PROVIDER IS A PREFERRED OR PARTICIPATING NETWORK PROVIDER, YOU

ARE NOT RESPOMNSIBLE FOR THE DIFFERENCE DETWEEN THE SUBMITTED CHARGES AND QUR

ALLOWABLE CHARGES.
L Summary of Out-uf-Pocket Expenses for 2018 [ Your Out-of+Pocket Expenses 71
1 | | Catastraphic Protection [ On_This Claim S|
| ICalendar Year] Preforred [ Non-Proeforrod/s | |Celendar Year Deductible $0.040)
| | Deduetible | | Preferred Total] (Per Admission Copay $0.0¢]
I¥hat You Have Paid | | I | [Coinzurance 1,949
I Individual | $£350,001 1,488 $1,4381 JCopayment $0.00]
| Family/Salf+0ne | £350.00] %1,523| $1,5231 |Non-covered Charges $0.00|
JAnnual Maximum l | | | [Precertification Ponalty 0,00
1 Individual | $360,00( $5,000] $7,000) | |
|_Familv/Self+0ne | $700.001 $10,000] $16,000] |JOTAL: $1.94]

I+ you have questions, please tall a customor service raprasentative at vour local Blus Cross and Bluo
Shield Plan. You may alse request the diagnosis codes, the treatment codes, and the correspanding meanings
of the codes for wvour claim. If you disagree with the decision on vour claims or request for services, and
wish to have the decision reconsidered, vou must netify vour Plan in writing within § months from the date
of this decision, i.e. 08/09/2018. You may request copias, free of charge, of any relevant materials and
Plan documents relating te vour ¢laim. Your Plan will not mecept unsuthorized peconsiderations from
oreoviders. Seec the Pisputod Claims section ef your Service Benefit Plan Brochure.
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fixplanation of Benefits

BlueCross, THIS 1S NOT A BILL
BlueShleldu BLUE CAOSS BLUE SHIELD OF WYOMING
- ® P.9, ﬂﬂ% 2260
) Federal Employee Program 2‘351'5225;32‘5 “ffg;‘:fiiz_zm

= wivw. fepblue.ory
=

—

] CHARLOTTE M ANDERSEN

619 HOBBS CT UNIT F
JEFFERSON CTY MO 65109-6808

- EXPLANATTUN OF BEREFITS AT A GLANCE

dE _SEHT CHECK 10: PROYIDER OF SERYICE

D HUMBER: R60207114
CLAIN NUNBEA: 180224089400
PATLENT HAME: ARNEUA_ANDERSEN CLATM PAID OHs 01/30/2018
. CLAIM RECEIVED ON: 01/22/2018
DALES OF SERYICE: 01/14/2018 - 01/15/2018 CLATH PROCESSED ON: 01/24/2018

O O

YOU OHE THE PROYIDER: .  $350.00

PROYIDER: ST JOHMS HOSPYTAL DATES OF SERVICE: 01/14/2018 ~ 01/15/2018
TYPE: PREFERRED PROVIDER

TYPE OF SERVICE SUBMITTED | PLAR RENARK | DEDUCT | COINSURANCE | MEDICARE/ HHAT {YOU OWE THE

1

]

L WAWJOD&—MEMJJMD ! PROYIDER
PRESCRIPTION DRUG ! 9

|

§

3

7,25) 95,30} 610 ! ! : ! 95,30!
PRESCRIPTION DAUG 8.50! 8.33) 610 | ! 4 ! 8.33;
PRESCRIPTION DRUG 61.00! £3.78) 6lo | H H 59.78]
HEDICAL EQUIP/SUPPLY! 622,50 512.05! g10 ! ! ' 512,05!
HEDICAL EGUIP/SUPPLY) 16.00] 15.64) 610 | H ! ! L5.60]
DIAGNOSTIC LAB TEST 21,900} | B34 ' ! ! !
DIAGNOSTIC LAB TEST 275.00! 269.50! €10 ¢ ! ! 269.50!
OIAGHOSTIC LAB TEST &0.00! TB.40) 610 ! ! ! 78. 40!
DIAGHOSTIC LAR TEST . BE.00Y . 53,907 ¢10 ! H ! 53,90)
XAAY, TECHHICAL CHRG 245, 00! 138,10} 610 | ! " 38.10!
KRAY, TECHMECAL CHRe: 250,00} 245,00} &10 ! H i 245.,00)
MEDLCAL CARE 1,170.00]  1,146.60) 610 ! ! 350,00 H 796, 60) 350,00
PRESERIPTION DRUG 60,75} 59,53) ¢10 | { H 59,53}
PRESCRIPTION mnuc §0.75/ 59.53] sl0 | ! H 549,83)
PRESCRIPTION DRUSG £0.75! 59.63! 10 ! ! ! 59,53)
PRESCRIPTION DRUG 1.00 .98} 610 ! i ' .98}
MEDICAL CARE 1,154, 88]  1,138.78] 610 ! ! H 1o1,131,78)
MEDTCAL CARE 290,00 284.20) 610 ! i i ) 205,20}
MEDICAL CARE 108.00 | 634 1} ] ! ! [
I0TALS S i 4,634,384 438,191 i__0.00! 350, 00f 0.00!  4,068.19! 350,00

EXPLANATION OF REMARK CODES

610--THE SUBMITTED CHARGES EXCEED OUR ALLOWABLE CHARGES FOR THESE SERYICES, OUR
ALLOHABLE CHARGES ARE THE SUDNITTED CHARGES LESS ANY NON-COYERED CHARGES,
BECAUSE THIS PROVIDER IS A PREFERRED OR PARTICIPATING HETHORK PROVIDER, YoU
ARE HOT RESPONSIGLE FOR THE DIFFERENCE DETHEEN THE SUBMITTED CHARGES AND OUR
ALLOMABLE CHARGES.

§34--BENEFITS FOR YMESE SERYICES ARE [HCLUDED IK QUR ALLOHABLE CHAAGES FOR MMQTHER
COVERED SERVICE PROYIDED OM THE SAME DATE Of SERYICE. ADDITIOMAL DEWEFITS ARE
HOT AVATLABLE FOR TillS CHARGE. BECAUSE THIS PROYIDER 15 A PREFERRED OR
PARTICIPATING WETHORK PAGVIDER, YOU ARE HOT RESPOMSIALE FOR THESE CHARGES.

CONT[NUED OM NEXT PAGE
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www.fepblue.org

BlueCross.
BlueShield.

Federal Employee Program

CHARLCTTE M ANDERSEN
619 HOBBS CT UNIT F

JEFFERSCON CTY MO 65109-6808

CLAIM NUMBER:

180224089400

Explanation cpfE Benefits
THIS IS NOT A BILL

(CONTIMUED) ;

.: EARN FINANCLAL REMARDS TO USE FOR QUALIFIED ME

HEALTH TIPS ;
DICAL ENPEMSES HHEH YOU COMPLETE A HEALTIE ASSESSHENT H
¥
]

i mwmmwm_mmmmnﬂ&.mmm_

v -0 -]

1
ICALENDAR YEAR!

CATASTROPHIC PHOTECTION

| !
i i
! PREFERRED | MOM-PREFERRED/ |
! ! DEBUCTTALE ! ! PREFERRED TOTAL '
{HHAT YOU HAYE PAID | ¥ t i
¢ INDIVIDUAL ! $350.00) 31,431 $1,431!
{ FAMILY/SELF+ONE | $250,00! $1,432! $1,432}
{ANHUAL HAXTMUN i H ! !
! INDIVIDUAL H $350,00] 45,000 $7,000!
| _FAMILY/SELF+ORE ! £700, 001 $10,000! $1%,000!

I YOUR OUT-OF-POCKET EXPENSES
! OH THIS CLAIM

1
1
]
i

JCALENDAR YEAR DEDUCTIBLE $0.05!
JPER ADNISSION COPAY $350.00!
1COIMSURANCE $0.00]
1COPAYHENT £5,00!
HO¥-COYERED CHARGES $0.00!
{PRECERTIFECATION PENALTY $0.00!
1 1
1 1
{TOTAL: $350 . po!

IF YOU HAYE QUESTIONS, PLEASE CALL A CUSTOMER SERVICE REPRESENTATLYE AT YOUR LOCAL BLUE CROSS AND BLUE

SHEELD PLAH. YOU HAY ALSO MEQUEST THE DIAGNGSIS CODES, THE TREATMEKT CQOES, AND THE CORRESPONDING MEANINGS
OF THE CODES FOR YOUR CLAIM. IF YOU DISAGREE WETH THE DECISION OK YOUR GLALHS OR REQUEST FOR SERVICES, ARD
ALSH TO HAVE THE DECISIOR RECONSTOERED, YOU MUST NOTIFY YOUR PLAM 1N HRLTIHG MITHIN ¢ MONTHS FROM THE DATE

OF THiS DECISIGH T.E.

07/30/2018. YOU MAY REQUEST COPLES, FREE OF CHMARGE, OF AMY RELEVANT MATENTALS AHD

PLAR DOCUMENTS RELATING 70 YOUR CLAIM. YOUR PLAN RILL KOT ACCEPT UNAUTIIORIZED RECONSIDERATIONS FROM
PROYIDERS, SEE THE DESPUTED CLAYMS SECTION OF YOUR SEAYICE GEWEFIT FLAN BROCHURE.

e
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www.fepblue.org

BlueShield.

Federal Employee Program

Explanation of Benefits
THIS IS NOT A BILL

GLUE CROSS BLUE SHIELD QF KYOMING
P,0. BOK 2266

CHEYENNE, WY 82003-2266
307-634-1393 1-800-442-2376

Se

CHARLCTTE M ANDERSEN
619 HOBBS CT UNIT R
JEFFERSON CTY MO 655109-6808

“EXPLANATIOR OF BEREFITS AT & GLANCE

[] 1
1 1
E |

|
1 1
JHE_SENI CHECK T0; PROYIRER OF SERYIGE | ID MUMBER: RED207114
} | CLAIM NUMBER: 180224088100
{PATLENT HAME: ARTHUR ANDEASEN { CLAIM PAID ON: 01/30/2018
! | CLAIM RECEIVED OM: 01/22/2018
'DATES OF SERVICE: 91/09/2018 -~ 01/03/2014 1 CLAIM PROCESSED ON: 01/23/2018
| i
| 1
1YOU OHE THE PROYEDER: $272.95 {

PROYIDER: ST JOHHS HOSPITAL
TYPE: FREFERRED PHOYLDER

DATES OF SERVECE: 01/09/2018 - D1/09/2018

TYPE OF SERYICE

| SUBMITTER |  PLAN  !AEMARK) OEDUCT!COTHSURANCE! MEDICARE/ 1 WHAT  IYOU QHE THE

i_CHARGES [ ALIOWANCE ! CQUES) ! o ] ] D] BROVIDER _

DIAGNOSTIC LAD TEST ! 49.00] 48.02) 610 | i 7.20! 50,82 7.20

! L 1,548.40! 610 | 39.40! 226.35! 1.282.65 268,75

TOYALS : 1,629,000  1.49%.42) i 33.40! 233,551 0.00! 1,322,417 272,95
EXPLANATION OF REMARK CODES

G10—THE SUBMITTED CHARGES EXCEED oLA

ALLOHABLE CHARGES FOR THESE SERYICES. QuRt

ALLOWABLE CHARGES ARE THE SUDMITTED CHARGES LESS ANY NON-COVERED CHARGES.

BECAUSE TH1S PROYIDER IS A PAEFERRED OR PARTICIPATING -WEVHORK- RROYIGER,. YOU

AHE NOT RESPONSIBLE FOUR THE DIFFE
ALLOWABLE CHARGES.

RENCE BETHEEM THE SUBMITTED CHARGES AND QUR

R 2 H YOUR OUT-DF~POCKET EXPENSES !
! ! ] CATASTROPHIC PROTECTION ! OH THIS CLAIM !
! 1CALENDAR YEAR) PREFERRED | HON-PREFERRED/ | !CALENDAR YEAR DEDUCTIBLE $39.40!
! | DEDUCTIBLE } | PREFERRED TOTAL} }I’EK ADHISSTOK CORAY $0.00}
{HHAT YOu HAVE PAID ! | | | ICOTHSURANCE $2233.55)
| INDIVIDUAL ! $359,00] $1,081} $1,081] COPAYMENT $0,00)
{ FAMILY/SELF+ONE | $350.00! $1,0a1} $1,081] |HON-COVERED CHARGES $o.¢0!
TAHNUAL MAXTMUK ; ! \ { PRECERTIFICATION PENALTY $0.00}
i INDIVIDUAL i $350,00} $5, 0001 $7,000) ! !
‘_FAMILY/SELFIORE $200.00¢ $10.000! $14,000! !TOTAL: $272,95!

IF YOU HAVE QUESTLONS, PLEASE CALL A CUSTOMER SERYICE REPRESENTATIVE AT YOUR LOCAL BLUE CROSS AND DLUE

SHIELD PLAN. YOU MAY ALSU REGUEST THE DIAGHOSIS CODES, THE TREATMENT CODES, AMD THE CORRESPONDING HEAHTHGS
OF THE CODES FOR YOUR CLAIM. IF YOU DISAGREE WITH THE DECISION DN YOUR €LAIMS OR REQUEST FOR SEAVICES, AHD
HISH TO HAVE THE DECISION RECOWSIDERED, YOU HUST NOTLFY YOUR PLAH IN WRITING WITHIN ¢ MONTHS FROM THE DATE

OF THIS DECISION I.E. 07/30/2018. YOU MAY REQUEST
PLAN DOCUNENTS RELATING TO YOUR CLAIM, YOUR PLAN WI
BROYIDERS. SEE TME DISPUTED CLAIMS SECTION OF YOUR

COFIES, FREE OF CHARGE, OF ANY RELEVANT MATERIALS AHD
LL NOT ACCEPT UNAUTHORIZED RECONSIDERATIONE FROM
SERVICE BEMEFIT PLAN BROCIURE.
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BlueCr ) Explanation of Benefits
gy THIS IS NOT A BILL
BlueShield,

BLUE CROSS BLUE SMIELD OF WYOMING

PO, BOX 2266

- . CHEYENNE, WY 82003-2266
Federal Employee Program 307-634=1392

DALELQE-ﬁﬂlLCEs._,_mmzmumganlﬁ.—-__..l CLAIM PROCESSED ON: 01/05/2018
1
YOU OHE THE PROYIDER: $35,00 ;

L-800-442-2376
www.fepblue.org

CHARLOTTE M ANDERSEN

619 HOBBS CT UNIT F

JEFFERSON CTY MO 65109~6808
;WW:
éHﬁ.SBIlLQﬂEcn_ro: BRQYIDER OF SERYIGCE f [D KUMDER : R60207114
! { CLATH MUMBER: 180021402 8
VPATIEHT HAME: ARTHUR ANDERSEN a—i CLAIK PAID OM: 01/16/1018
] | CLAIM RECEIVED OH: 01/03/2018
}
!

PROVIDER: ROSENBERG DATES OF SERYICE: 01/02/2018 - £1/02/2018
TYPE: PREFERRED PROYIDER

TYPE OF SERVICE | SUBNITTED |  PLAR  JREWARK DEDLCY | COINSURANCE ! HEDICARE/ HHAT 1You oWE THE
H %Mwuaw___tﬁm&mﬂ_mh_ua !
QEFICE ¥1517 ! 220,0D! 15¢,0¢! 610 H 35.00!¢ 121,80!
IOTALS: ! 220,00! 156,001 {__ 0,00! 35.00! 0,00 121.09! 35,00
EXPLANATION OF REMARK CODES
§30~~THE SUBKITTED CHARGES EXCEED OUR ALLOWABLE CHARGES FOR THESE SERVICES. OUR

ALLOWABLE CHARGES ARE THE SUBMITTED €HARGES LESS ANY HON-COVERED GHARGES.

BECAUSE THIS PROVIDER IS A PREFERRED OR PARTICIPATING WETHORK PROVIDER, vou

ARE HOT RESPONSISBLE FOR THE DIFFERENCE BETMEEN THE SUBMITTED CHARGES AND OUR

ALLOWADLE CHARGES,
e SUNMARY OF OUT-OF-POCKE] [XPENSFS Vot YOUR OUT-OF-POCKET EXPENSES |
! H H CATASTROPHIC PROTECTION o |
} {CALEWDAR YEAR} PHEFERAED | HON-PREFERRED/ ! JCALENDAR YEAR DEDUCTIBLE 50,00}
H { DEDUCTIBLE ¢ ! PREFERRED TOTAL! IPER ADMISSION COPAY $0.00]
[HHAT YOU HAYE PAID | d i | JCOINSURANCE $0.00!
I INDIYIDUAL ! $0.00} £as! $I50  [COPAYHENTY $35.00{
| FANILY/SELF+ONE $0.006) $35, $35,  [NON-COYERED CHARGES $0.00}
JANNUAL HMAX THUM H ! H | IPRECERTIFICATION PENALTY $0.00!
i INDI¥IOUAL t $0.00) §5,000] $7,000) ! !
\ - FAHILY/SELF+ONE | $0,00! 510,000} §14,000! !ToTAL: £35.00!

IF ¥OU HAYE QUESTIONS, FLEASE CALL A CUSTOMER SERVICE REPRESENVATLVE AT YOUR 10CAL BLUE CROSS AND BLYS
SHIELD PLAN, YOU MAY ALSO REQUEST THE DIAGHOSIS CODES, THE YREATMENT CODES, AND THE CORRESPOMDING KEANTHGS
OF THE CUDES FOR YDUR CLAIM. [F You DISAGREE WITH THE DECISEON ON YouR CLAIHS OR REQUEST FoR SERVICES, AwD
HISH T0 HAYE THE DECIS[OM RECONSEDERED, YOU WUST NOTIFY YOUR PLAN IN WRETIHG WITHIN 6 MOMTHS FROM THE DATE
OF THIS DECISION I.E. oOP/16/2018. you HAY REQUEST CCPLES, FREE ¢F CHARGE, OF AHY RELEVANT MATERIALS AND
PLAN COCUMENTS RELATING TO YOUR CLAIM. YOUR PLAN HILL HOT ACCEPT UMAUTHORIZED RECORSIDERAVIONS FROM
PROYICERS. SE€ THE DISPUTED CLAINS SECTION OF YOUR SERVICE BENEFIT PLAM BAOCHURE,
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o) ATRT = 6:27 PM 7 @ % 100% @5 4

Voicemail it

(307) 733-3900 5 :
phone M @

February 15, 2018 at 11:20 AM

Transcription Beta

"Hithis is Karine from Dr, and

and | was trying to
g@t in touch with Art Anderson data
birth three 1856 this was the
alternate number umit's just
regarding his surgery if someone
could give me a call back the number
here is 307-733-3900 thank you...”

Was this transcription useful or not useful?
oy
B> 0:00 0126
Speaker Call Back Delete

(307) 527-6053 218
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Ceartifted To Bs A Tus And
Comact Copy Of The Qrlgined
Propared By:

Lynn, Jackson, Shultz & Lebrun, P.C. Dakota Tiie
135 1. Colorado Bivd,

Spearfish, D 57783
Telephone: (605) 722-9000

CONTRACT FOR DEED

THIS AGREEMENT (“Agresment”), made and entered into this Z__ i day of
December, 2017, by and between ARTHUR 8. ANDERSEN of P, Q. Box 2020, Dubols,
WY 82513, and CHARLOTTE M. ANDERSEN of 619 F Hobbs Court, Jefferson City, MO
66109, husband and wife, as joint tenants with right of survivorship and not as tenants in
common, hereinafter veferred fo as "Sellers”; LAZY HD LI, a South Dakota Limited
Lisbility Company, of 11656 Lazy HD Lane, St. Onge, $D 57779, hereinafter referred to By
"Buyer®, and, RODNEY BENSON and TRACY BENSON of 11656 Lazy HD Laneg, St
Onge, 8D 57779, hereinafter referred to os "Gumrantors”,

WITNESSETH:

Sellers apree to sell and Buyer agrees to purchase the following described real
property, to-wit:

NEUNWY and W/ANEY and NWUNWY aud SHNWY, Section 9, Township
6 North, Range 3 Bast, B.H.M., Lawrence County, South Dakota, consisting of
240 acres more or less, together with buildings and improvements thereon.

Subject to all covenants, conditions, restrictions, easements, agreements,
reservationy, rights of way and other matters of record in the Office of the
Lawrence County Register of Deeds;

the “Property”,

and including the foilowing described personal property:

Contract for Deed
Andersen/Lazy HED LLC/Benson

Page |
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1. Wooden fence posts, already in the ground

2. Bam cupalos acting as an entrance to buildings

3. Two magazine clay pigeon throwers that are stationary excluding the automaltic
clay pigeon thrower

4, Shop floor jack

5. Fuel tanks except the 550 gal 12 volt tank and pump,

upon the following terins and conditions mutuatly understood and agreed to by and between

the parties as follows:

1 PURCHASE PRICE AND PAYMENT: The total purchase price for the Property
shall be the sum of $1,650,000 paysble in the foliowing manner:

d.

A down payment in the sum of $300,000 shall be paid on date of closing,

The balance of $1,350,000, together with interest on the unpaid principal
balance from time to time remaining at the rate of 4% per anmim convmencing
Decemnber 15, 2017, (subject to a default sate of 8% per annumy), shall be paid
in semi-annual principal payments in the amount of $200,000 on Avgast |,
2018 and $200,000 on December 31, 2018, plus accrued interest to date of
payment, and likewise on August | and December 31 each year thereafter until
the principal balance and scerued interest are paid in full.

In the event any semi-annual payment is not paid and received by Seljory
within five (5) days of the due date, there shall be a £1,000 late payment fee.
Any late payment fee shall be paid in addition to aud separately fiom the semi-
annual payments pursuant to this Agreement,

In the event Buyer defavlts in making timely payment of any semi-annual
payment, interest at the default rate of 8% per annum shall then acerve on said
paymeni(s) commencing on the 6™ day following the due date until date of

payment,

All payments shall be made to the escrow agent hereinafler designated. The
date the eserow agent posts the payment shall be deerned the date payment was
made.

The purchase price is allocated as follows: $250,000 (o buildings and
improvements; and, $1,400,000 to land.

Contract for Deed
Andersen/Lazy HD LLC/Banson

Page2
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2. IREPAYMENT: Buyer shall bave the right and mivilege of paying any part or all
of the unpaid balances herennder at any time without penalty for unearned interest, However,
in the event Buyer make any principal prepayment(s), the obligation to continuously make the
semi-annual payments required by Section 1. subparagraph b., sbove, shall remain in force
until the remaining principal balance and acerved interest have been paid in full. In the event
Buyer elects to make any partial prepayment(s), the payment shall be first applied to unpaid late
payment fees, then to accrued and unpaid jnterest, and the remainder to principral,

3 CLOSINGMATE OF POSSESSION: Closing shall occur on December 15, 2017,
Dakota Title, Spearfish, South Dakota, shall act as closing agent. Buyer shall be entifled to

possession upon closing.
4. COSLS:  Sellers shall pay for (1) one-half of the closing fee; (2) cost of the owner's
title insurance policy; (3) one-hatf of the initial escrow fee and payment processing fee; and,
(4) the attomey fees incurred for the preparation of the Contract for Deed and related
docoments. Buyer shall pay for (1) one-half of the closing fee; (2) one-half of the initial
escrow fee and payinent processing fee; (3) the Lawrence County Register of Deeds filing
fees incurred for recording the Short Form Contract for Deed; and, {(4) independent attomey
fees, if any, of Buyer. Other fecs and expenses shall be paid by the respective parties as is
cusiommary.
5, TAXES/ASSESSMENTS:  Sellers agree to pay and be responsible for all taxes,
levies and assessments pro-rated o the date of closing based upon the most recent
assessments and mill levy,  Buyer shall be responsible for and pay before delinguent all
subsequent taxes, levies and assessments.
& TILE INSURANCE:  Sellers agree to provide 1o Buyer before closing a title
insurance policy certified to a current date showing good and warketable title in the Property.
Sellers hereby represent that there may exist a materialman’s lien filed by Broderson
Brothers in tegard to work performed on the steel building located on the Property. Sellers
warrant and represent that the Property shall be fiee and clear of such lien before Decentber
15, 2018, and if necessary Seilers will post bond for the lien and shall remove the 5210¢ 01 Or

betore Decetnber 15, 2018, If Buyer elects to prepay this Agreemnent in full before December

Contruct for Deed
Andersen/Lazy HD LLC/Benson
PPage 3
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15, 2018, Sellers shall therenpon post bond for the lien and remove it upon payment in ull
and deliver marketable title free and clear of the tien. Sellers hereby expressly reserve to
themselves all claims and causes of action that they may have against Broderson Brothers in
regard to the work performed to include defective workmanship and specifically but not
limited to the work performed on the steef building. Sellers hereby agree {0 unconditionally
defend and indemrify Buyer should or if Broderson Brothers ever pursue & claim in regard to
the work performed, the subject matter of the lien or in regard to claims pursued by Sellers.
The Sellers representations, waranties and indemnity obligation in this Section 6 shall
survive the closing and delivery of the Warranty Dewd as herein provided.

7. CONVEYANCE:  Sellers shall convey the Property to Buyer by a good and
sufficient Warranty Deed and Bill of Sale for personal property, which instruments of
conveyance are {o be execuied and signed by Sellers at closing and placed in escrow with fhe
escrow agent hereinafter named and by such cscrow agent delivered to Buyer upon payment
of the purchase pelee in fill,

8. ASSIGNMENT:  Buyer shall not assign any right, title or interest acquired
hereunder without first sccuring written approval and consent of Sellers. Sellers shall not
unreasonably withhold their consent and approval 1o any assignment proposed by Buyer to
financially responsible parties,
9. ACCEPTANCEMISCLOSURE STATEMENT: Buysr has had full opportuniiy to

inspect the Property and, subject to Seller’s representations and warranties in Section 10 and

the warraaties of title in Section 6, agrees to accept the same “where 15" and “as is” and has
not relied on any warranties or representations of Sellers as to any condition, other than
information contained in the Seller’s Property Condition Disclosure Statetnent and Disclosure
of Information on Lead-Based Paint and/or Lead-Based Paint Hazards, receipt of whicl i
acknowledged by Buyer.

10.  REPRESENTATIONS AND WARRANTIES OF SELLERS: In addition to ahy

other obligations and covenants of Sellers pursuant to this Agreement, Sellers heteby

represent and warran!, that the following are true statements of Jaw and fact on the date hereof

Contract for Deed
Andersen/Lazy HD L1CBenson
Pape 4
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and sholl be true and correct on the closing date, and which representations and warranties

shall survive the closing and delivery of the Warranty Deed as herein provided:

2.

Sellers have tull and legal authority to enter into this Agreement and take those
actions necessary so as to consunmnale the transaction contemplated by this
Agreement. The existing Contract for Deed with Boke Ranch, Inc. and
Stonebrook of Spearfish, 1..L.C. shall be paid in full s the closing of this
Agreement, and Sellers shall ba vested with fee title to the Property as part of
the closing of this Agreement,

This Agreement has been duly executed and delivered by Sellers and
constitutes a legal, valid and binding obligation of Sellers enforceabie against
Sellers in accordance wilh its torms,

The ownership, use, occupancy and operation of the Property subject to this
Agreement shall be in compliance with all applicable taws. Sellers have not
received written notice of any violation of law with respect to the ownership,
use, oceapancy or operation of the Property.

There are no leases or other tenancy anangements, either written or oral,
relative to the Property which will extend beyond the date of closing. No onz
is or will be in possession thereof, under claim of right, other than Sellers on
the closing date.

Sellers are not a party to any agreement, written or oral, which will give rise to
a lien (including, but not limited to, construction lien, or mechanic’s lient) or
other encumbrance on the Property,

There are no options, rights of refusal or other agreements to purchase all or
any portion of the Property, other than this agreement. To Sellers’ knowledge,
there are no restrictive covenanis or agreements or agreements affecting the
use of the Property other than those of tecord, as identified in the legal
description abova.

Sellers have no knowledge of any boundary disputes or drainage disputes,
existing, actual or threatened, special assessments, taxes or condemnation
proceedings concerning the Property. There are no easements or ri ghts of way
whith have been acquited by prescription or which are otherwise not of record
with respect to the Properiy,

Sellers warrant and agree that Sellers are not retaining or reserving any oit and
gas rights or mineral rights or royalty rights in or related to the Property upon
the sale to Buyer as provided herein and «ll such oil and gas rights, mineral

Contract for Deed
Andersen/Lazy HD LLO/Renson

Page 5
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rights and/or royalty rights will be conveyed and transferred to Buyer at the
time the purchase priee is paid in foll.

i There are no permits, exchange of use agreements, conservation easements,
soil leases or other agreements, public or private, related to the ownership, use
or occupation of the Property.

i There is no litigation at law, in equity, or any other proceeding pending or to
the knowledge of Scllers that is threatened against Sellers that ma y adversely
affect the Property or the ocoupation of the Property or that involves a
possibility of any judgment, order, award, or other decision that might impair
the ability of Sellers 1o perform nnder this Agreement.

k. With respect to the envirommental conditions of the Property.

(1 To the best of Sellers’ knowledge, Sellers are in compliance in all
malerial respects with all appliceble environmental Iaws relating 10 the
awnership, use, oceupancy, or operation of the Property, and Seflers
have not engaged in any environmental activity in violation of any
applicable environmental laws,

(i) No investigations, inquiries, orders, hearings, actions, or other
proceedings by or before any governmental autherity are pending or to
Setlers’ knowledge threatened in connection with any environmental
activity with respect to the Property,

(i) Sellers have not received any notice, order, directive, Complaint or
other communieation from or issued by any povernmental authority
alleging the occurrence of any environmental activity in violation of
any environmental laws with regard to the Property, and has not
recetved any written or oral notice of other indication from any third
paity of any proposed or threatened environmental activity on the
Property which would violate any environmental laws.

(iv)  To the best of Sellers’ knowledge, thete is not constructed, deposited,
stored, disposed, placed or located on the Property any hazardous
substance (as defined in Federal and State environmental laws),

(v}  To the best of Sellers’ knowledge, the Property does not contain nor
has it contained any underground storage tanks of any type.

1. MODIFICATIONS OR IMPROVEMENTS:  Buyer shall not make any
modifications ov improveroents to the Property with a cost exceeding $100,000 per project

without the express written consent of Sellers, which shall not be unreasonably withheld by

Sellers provided that any such modifications or improvements to the Property shall be paid for

Contract for Decd
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in full by Buyer, lien waivers shall be received by Buyer and provided to Scllers from any
coulractors or suppliers prior to commencement of construction, and any and all modifications
or improvements shall be deemed part of the Property subject to this Agresment,

12, LIENS AND ENCUMBRANCES:  Buyer agrees that Buyer will not permit the
filing of any lians or encumbrances against the Property at any time during the term of this

Agreement.  Buyer agrees that if any liens or encumbrances are filed, that such shatl
constitute a defaull and that Buyer will pursue the discharge or release of such lien, Any
lienholder, creditor or secured party's interest shall at all times be inferfor to the interest of
Sellers.

13, BOUNDARY/FENCES/SURVEY: Subject to the representations and warranties of
Sellers in Article 10 (g), as to any existing fences, Sellers make no further watranty or
representation that fence lines are located on the Property lines or that the property located
withiu the fence lines is part of the Property herein conveyed. Sellers are conveying the
Property only by the legal desctiption that exists. Should a survey disclose that any fence is
not Iocated on the legal boundary, such shall not affect this Agreement or the purchase price,
regardless as to whether it is determined that more or less acres are contained within the
boundary of any fence line.

In the event any perimeter fencing is required or necessary, the fence shall be
constructed at Buyer’s cost pursuant to reguirernents of SDCL §43-23-4 or as may otherwise
be agreed by those affected.

14, REMOVAL OF PERSONAL PRUPERTY: Arlhwr 8. Andersen shall be
responsible to remove all personat property from the Property on or before Labor Day,

Monday, September 3, 2018, In regard to any personat property that remaing on the Property
as of date of closing, Arthur 8. Andersen shall be solely and exclusively responsible for oll
risk of loss by reason of any occasion, casualty or canse. Arthur 8. Andersen and Charlotte
M. Andersen, jointly and severally hereby unconditionally and without limitation refease
Buyer, Rodney Beuson and Tracy Benson from any personal liability or obligation in regard
to the safety, preservation, care or sturage of any personal property while such remains on the

Property after date of closing and prior to the removal from the Property. Buyer will have firl]

Conirawt for Deed
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access to the buildings where this personal property is stored after closing, and shall have the
right to clean clutter outside of the shop area, which will include moving, stacking and/or
covering personal property items. Buyer also needs sufficient room in the shop building to
house Buyer’s equipment and will have all authority fo move, stack and/or cover personsl
property items. Any such personal property not removed from the Property on or before
Labor Day, Monday, September 3, 2018 shall be deemed abandoned by the Sellers and Buyer
shall have the right to dispose of the same as Buyer sees fit without notioe or any liability or
obligation to either Seller,

15.  REALTOR FEES: Sellers shall not be abligated to pay ot share in any real estate
cormnission, and Sellers represent and wareants Sellers have not dealt with any broker, realtor
or ren) estate agent in connection with this sale. To the extent Buyer las entered into any real
estate brokerage agreement, Buyer shall be solely and exclusively responsible to make
payment of any and all real estate commissions ar fees in regard to this transaction.

16.  BUYER'S OBLIGATIONS: Buyer assumes and agrees to be responsible for any
and all matters relating to the Property to inchude but not be limited 1o the following:

a. Muaintenance: 'To maintain said Property in as good a condition as the same
now is, reasonable wear and tear by the elements alone exeepted,

b. Farming Practices: To use the Properiy in a good husbandry maoner; to farm
the Property in a good and workmanlike manner and to observe customary
farming and conservalion practices commoniy followed in the cormmunity,

C. Weeds: "o maintain and control noxious weeds as may now or hereinafter be
required by any county, state or federal administrative or regulatory agency,
rule, regulation, ordinance or statate,

d. Waste:  To not commit or cavse to be committed any waste or disposal of
hazardous materials upon the Property.

17, HOLD HARMLESS:  Sellers agree to defend and hold Buyer harmless from any

causes of action or damages that may be incurred o claimed by any person as the result of the

Selless” use, oceupation and possession of the Property prior to time of possession by Buyer.

Buyer agrees to defend and hold Sellers harmless from any couses of nction or

Contract for Deed
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damages that may be incurred or claimed by any person as the result of the Buyer's S0,
occupation and possession of the Property from and after time of possession by Buyer,

18, INSURANCE: Buyer shall maintain property casualty insurance, fire and exiended

coverage insurance, insuring against loss or damage by fire and such other risks as are from
time fo time incleded in a standard form of fire and extended coverage policy of insurance
available in the State of South Dakota, naming Sellers as an additional insured as the Sellers’
interest therein appears. Unless Sellers and Buyer otherwise agree in writing, insyrance
proceeds shall be applied to rustoration or repair of the Property damaged, provided such
restoration or repair is econowically feasible. If such restoration or repair is not economically
feasible, the insurance proceeds shall be applied fo the sums secured by this Agteement and
the excess, if any, paid to Buyer,

Buyer further agrees to carty premises lisbility insurance covering the Property in the
minitoumn amount of One Million Dollars ($1,000,000) each occurrence and Two Million
Dollars ($2,000,000) annuval aggregate, naming Sellers as an addittonal ingured.

Buyer agrees to contime such insurance in force throughout the term of this
Agresment and to furaish to the Sellers upon demand therefor a certificate or certificates
demonstrating that thers is inswrance in force in compliance with this part of the Agreement.
In addition, any such policy or policies shall contain a provision requiring at least ten (10)
days' written notice to Sellers prior to cancellation, change or modification of such insurance,
On or before the due date of premium payments, Buyer shall provide to Sellers evidence of
payrent upon Sellers request for such documentaiion, but not otherwise,

19, TERSONAL GUARANTY: In consideration of Sellers entering into this Agreement

with Buyer, Rodney Benson and Tracy Benson, as Guarantors, individually, jointly and

severally agrec to guarantee the performance of all terms, covenants and conditionz of this
Agreement requited (v be performed by Buyer. However, Sellers agree that they shall first
exhaust the collateral under this Agreement to which Sellers may be entitled to resort for
payment, or to pursue tegal remedies against the Buyer oo said obligation, before procesding
against Rodney Benson and Tracy Benson, as Guarantors, Said Guarantors expressly waive

the following notice and rights; Notice of aceeptance of this undertaking; notice of any right

Clontract for Deed
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to withdraw from this undertaking; the farnishing to said Guarantors by Sellers of a copy of
this undertaking; and, any right of withdrawal from this undertaking af any time. A mere
delay on the part of Sellers to proceed against Buyer or to enforce other remedies herein shall
not exonerate or release Guurantors. Cuarantors further severally agree that in the case of
their death, Guarantors' eslates shall continue to be Hable under the terms of this guaranty,
Guarantors hercby represent that they are the both members of Lazy HD LLC and in the event
any membership interest is sold, transferred or conveyed, then and in that event, said person
or entity shell give a guaranty to Seflers consistent with the provisions of this section. The
members shall not vote for or permit Lazy HD LLC to be dissolved, liquidated or merged,

without first obtaining Sellers’ consent in writing, The Guarantors referred to and bound by
this puaranty shall be signatories to this Agreement.

20,  ESCROW AGENT:  The partics agree that Bluck Hills Escrow, LLC, Spearfish,

South Dakota, shall be and act as sscrow agent for the parties under the terms of this

Agreement, and thal the Warranty Deed, Cestificate of Real Estate Value, title insurance

policy, recorded Shott Form Contract for Deed and this Agreement are to be placed in escrow

with said escrow agent. Sellers hereby authorize said escrow agent, or any of its officers and

employeces, to deliver said documents to Buyer upon payment of the purchagse price in full and

to deduet the cost of transter tax,

2. DEVAULT: Time is of the essence of this Agreement. That in the eveni any

payment iy not paid in full when due or should Buyer fail or default in the performance of any

of the obligations or in eotmpliance with the conditions of this Agreement, Sellers shall notify

Buyer of such default and Buyer shall have 30 days lime thereafter in which to correct the

same. Al notices of default shall be given by Seliers to Buyer by certificd mail; and, shoutd

Buyer fail to comect the default within the 30 days thereafler, this Agreement shall be in

default and the full amount remaming unpaid may, at Sellers’ option, become immediately

due and payable and failure on the part of Buyer to cure such default shall give Sellers the

right to toreclose this Agreement as provided by the laws of the State of Souih Dakota,

22, LEGAL REPRESENTATION: Buyer and Sellers are each represented by separale

legal counsel.

Conlract for Deed
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23.  NOTICES: All notices required by this Agreement shall be in writing and sent by
certified mail, return receipt requested, postage prepaid to the bllowing:

Sellers: Arthur 8, Andersen Charlotte M. Andersen
P.O. Box 2020 619 I Hobbs Court
Dubois, WY 82513 Jefterson City, MO 66109
Buyer: Lazy HD LLC
11656 Lazy HD Lane

St. Onpe, SD 57779

Guarantors:  Rodney & Tracy Benson
11656 Lozy HD Lane
St Onge, SD 57779

Sellers or Buyer may change their address for delivery of any notice by providing the new
adidress in writing by certified mail, return receipt requested, postage prepaid,

24, SHORT FORM CONTRACT FOR DEED: 'The partics hercto agree to excoute
contempotancously with this Agreement a Short Porm Contiact for Deed, which shall be
recorded in the Office of the Lawrence County Register of Deeds to provide public notice of
this transaction.

25 CONSTRUCTION: This Agreement shall be construed snd govemed in
accordance with the laws of the State of South Dakota. Bach party has reviewed and revised
this Agreement and has had equal opportunity for input into this Agreement, Neithor party
shall be construed to be the drafter or primary drafter of this Agreement. In the event of any
dispute regarding the construction of this Agreement or any of its provisions, ambiguities or
questions of interpretation shall not be construed more in favor of one party than the other:
rather, questions of interpretation shatl be construed equally as to each party.

26, ATTORNEY FEES AND COURT COSTS: In the event any legal action is filed
to enforce or recover under any provision of this Agreement, the prevailing parly in the suit
shall be entitled to recover court costs and reasonable attorney’s fees from the non-prevailing
party to the extent allowed by law,

27, WAIVER: A waiver by Scllers or the Buyer of any breach of any covenant or duty

Contract for Deed
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under the terms of this Agreement shall not be deemed n waiver of any other covenant or
duty, or of any subsequent breach of the samne covenant or duty.

8.  AMENDMENT: Any amendment to or modification of this Agreement shall be
binding enly if evidenced by a writing signed by each of the parties,

20, OTHER DOCUMENTS: The parties hereby mutually agtee to execute any and all
other documents necessary or needed in order to effectuate the purposes of this Agreement.
30, WRITTEN MEMORANDUM/FINAL AGREEMENT; This Agreement constifutes
a memorandum of the final meeting of the minds between the parties hereto of all prior
negotiations had by the parties in reference fo all matiers covered herein; and, this Agreement
is to be binding upon the respective heirs, execvtors, administrators and assigng of the parties
hereto,

That any existing lease agreement or other relationship of the parties as may exist as of
date and time of closing, if any, is hereby terminated, null and void, deemed fully paid or
performed and in regard theroto, the parties hereto uoconditionally and without reservation
release each other upon any claim, if any, in regard to any such agreement.

31, NO PARTNERSHIP: Buyer and Sellers are not, and shall not be deemed to be,
pariners, joint-venlurers, acting togother in any legal business formation or entity, or
otherwise involved together in a business venture by virtue of this Agreement, and are merely
the Buyer of and Sellers of real property.

32, SEVERABILITY OF PROVISIONS: Tn the event that any pottion of this
Agreernent is determined 1o be invalid or unenforceable, such determination shall not affect
the validity or ertforcenbility of any other provision herein.

33.  COUNTERPARIS: This Agreement may be executed in separate counterparts, all
of which taken fogether shal! constitute one and the same instrument, and any party hercto
may execute this Agresment by signing any such counterpart.  Pacsimile and electronic

versions of signatures shall be treated as originals,

[Separate Signature Pages Follow]
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Dated this ég )?{ day of December, 2017.

Seller: /l

Aithur 8. Andersen

State of __Lx)_féﬂ_m%_ )
County of Femank: )

On this lefi day of December, 2017, before me, the undersigned officer, persopally
appeared Arthur 8. Andersen, known to me to be the person whose name is subsceribed 1o the

within instewnent and acknowledged that he executed the same for the purposes therein
contained.

Izt Witness Wherenf, I have set my hand and official seal,

(SEAL) N ‘%J& »
Nota

My Commission Expires: :ﬁ%ml ry Publit

B8,

Contract for Deed
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Sefler:

ﬂWMZ- M. [digee )

Charlolte M. Andersen

State ofgjbﬁl _{:}Z)éeﬂk
County onﬁM_‘%ﬁ CC) SS.

Qn this Zém day of December, 2017, before me, the undersigned officer, personally
appeared Charlotte M. Andersen, known to me to be the person whose name is subscribed to

the within instrument and acknowledged that she executed the same for the purposes therein
contained.

—edt Witness Whereof, 1 have set my hand and official seal.

MG

o™

a1
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Tracy Berison, Manager

State of South Dakota )
) ss.
County of Lawrence )

On this j 1 day of December, 2017, before me, the undersigned officer, personally
appeared Tracy Benson, who acknowledged herself to be the Manager of Lazy HD LLC, a
Souih Dakota Limited Liability Company, and that she as such Manager, being authorized so

spesgouted the foregoing instrument for the purposes therein contained.

-ne.-_\s Wherenf, T have set my hand and official seal.

.
- day of December, 2017.
Rodney Bernfon  / Tracy Benson

State of South Dakota )

_______ day of December, 2017, before me, the undersigned officer, personally
appeared Rodney Benson and Tracy Benson, known 10 me to be the persons whose names are
subscribed fo the within instrument and acknowledged that they executed the same for the

herein contained,
W/X% ~

ublic

RYY r§{é5c‘r9mec d
Andarsen/L azy HD LLC Benson
1’.11,3 15
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Conezt Copy 0 me Drigincy
Prepaved By: e
Lynn, Inckson, Stz & Lebrun, P.C, et
135 E. Colorado Blwd,

Spearfigh, 8D 57733
Telephone: (603} 722-9000

WARRANTY DEED

ARTHUR 8, ANDERSEN of P. O. Box 2020, Dubois, WY 82513, and CHARLOTTE M.
ANDERSEN of 619 F Hobbs Court, Jefferson City, MO 66109, husband and wife, Grantors, for and
in congideration of One Million Six Hundred Fifty Thousand Dollars ($1,650,000), GRANT,
CONVEY AND WARRANT T0 LAZY HD LLC, a South Dakota Limited Liabitity Comgpany,
Grantee, of 11656 Lazy HID Lane, 8t. Onge, 8D 57779, the following described roal estute in the
County of Lawrence in the State of South Dakota, to-wit:

NEVMNWY: and WYNEY% and NWANWA and SYNWY, Section 9, Township 6
North, Range 3 Bast, BH.M., Lawrence County, South Dakota, consisting of 240 acres
more or leas, together with buildings and improvements thereon.

Subject to all covenanis, comditions, restrictions, easements, agreements,
reservations, rights of way and other matters of record in the Office of the Lawrence
County Register of Deeds.

Diated ihis / {‘g day of December, 2017,

. Arthur S. Andersen
State of _L%QM% )

) 8,

County of Tronaond

4
On thig __1&* _. day of December, 2017, before me, the undersigned officer, personally
appeared Asthur S. Andersen, known o me to be the person whose name #s subscribed to the within
instrument and acknowledged that he executed the same for the purposes therein contained.
in Witness Whereof, | have set my hand and official se;x?
o

(SEAL) . ®
My Commission Bxpirest_y gqg_&D,gQQ;m Nofary Public
Warranty Deeel

Andarsen/Lazy HD LLC
Page 1
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)
Dated this _ _1 i day of December, 2017,

s of SULHA LJibt—
County of ZL&/@:Q__«) "

On this /_ 5 day of December,

(At . [indsege.)

Charlotte M, Andersen

2017, before ime, the undessigned officer, personally

appeared Charlotte M. Andersen, known to me to be the person whose name is subscribed to the

Warmanty Deed
Andersen/Lazy HD LLC
Page 2

within instrument and acknowledged that she executed the same for the purposes
& iness Whereof, I have set my hand and offici

arein contained,
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8D EForm- 0919 va
CERTIFICATE OF REAL ESTATE VALUE [SDCL 7-8-7{4)] COURTHOUSE USE ONLY

— Book Page
STATE OF S0UTH DAKOTA, COUNTY OF - IAWRENCE Ratia Card MNa.

selers) ;__ﬁggur S, Anderson / Cherlotte M. Andersen_ | -51§§§ -B476___|
mna

Phone Numbet

Narass: [ PO BoxX 2020 7 679 F Hobbs Cagrl_] [Dubolsiefierson City ] [WYllEzsis 1
Sires/Box Number ’

Clty State/Zip Code
Buyerisy: hLB2Y NG Lane | ]
Curvent Narne Fhone Number
Maling | ~St-Smaa 11101, [ i e I 80 |IE7778 ]
Address:  Shaatfox Nurmber Chiy BlatefZlp Coda
MEW { i

BY BUVER BLY
rde 0 b8 classifiad s
Wl

Legsl Descriptton {Pleass include the awmber of geres for unplaited propertier)

NEYINWY and WIENEY: and NWXNWI 2nd S14NWY, Section 9, Township 6 North,
Range 3 East, B.HM., Lawrence Ceunty, South Dakota,

(1} Diste oF atrumant /Qﬁ/\ﬁ"/-?

(2) Type of nstrument;

Goalract for Deed ol

(. Expcutors Deed i Minaral Deed
QuitClalm Deed T 1. Trustoe's Deed L] Gilt 2
Wairanty Deed wall Admintsiratos's Deed it [Specify) i i |

(3) ltamms fuvobvacd in Transaction

{a) Was (his property offerad for sale to (he genaral public  YES Mo (2} {dyActual Cansldesation Exchanged: $.1.650,000
{b} Relationghip belwsen buyver and seltar? YES L ) No_ (8] () Adiusted price paid for real estote: $ 1,650,000

(c} Properly was sofd by owner_{3)__agant_() (actual considesation lass ansount pald for major kems of
personal proparty which are listad below)

In tha blanks below, list any major items of parsanal preperty and thelr value which wers incleded b the total purchase price {L.e. furnilure, inventary, cIops,
Ivases, franchises) ?

{#) ¥as thare Buyer Finaneing YES_@_. NE _Q_ K yos, itams (7) and (B) balow MUST be completod

{2} Type of Buyer Financing - Sheck whers applicable [b) Contract for Desd Y& 5,_@_“_ No__Qﬁ (If yes, MUBT cornpists items below)
Conventional Baak Losn r Lika Kindt Exchange ] Down F'ayrg%m"} s 3300000, DJ N -
Cash Salz . Assumerd merigage BISKNR (parly Faymant]_—$2UUO0T00) Intarast Rats 4 .
FHIA, FenHA, SDHA Loan Famn Credit Service No. of Paymenls : E ]“M__Balloon Payment ]
Gonlract for Dead {must cemplete part (b))
ey . ,"H ;
1
e ’7
lﬁfﬁw _____ A=/
, Buyar of agenl of . ) (e}

PT 55 (Rav 6/08)  Forne reguired pursusnt to SDOL FotheT{4) mad Administrative ftule 84:00:04:06.01
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Printed from Dakota Disc

25-4-1. Marriage dissolved only by death or divorce--Status of parties after
divorce.
25-4-1. Marriage dissolved only by death or divorce - Status of parties after
divorce. Martiage is dissolved only:
(1} By the death of one of the parties; or
(2) By the judgment of a court of competent jurisdiction decreeing a divorce of
the parties.
The etfect of such judgment is to restore the parties to the state of unmarried
Persons.
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PRELIMINARY STATEMENT

This brief is in reply to Charlotte’s brief. Reference to the record and
transcripts shall be as designated in Art’s opening brief. All abbreviations defined
and used in Art’s opening brief shall have the same meaning when used herein.
References to Charlotte’s appeal brief will be referred to as “Appellee Br.,”
followed by the appropriate page number. References to Appellant’s Appendix
will be referred to as “APP,” followed by the appropriate page number.
References to Appellee’s Appendix will be referred to as “APPE,” followed by the
appropriate page number.

RESPONSE TO CHARLOTTE’S STATEMENT OF FACTS

Charlotte is directed by statute to provide this Court with a statement of
facts which must be stated fairly and with complete candor. SDCL 15-26A-60(5).
Charlotte fails to do so. Art will provide this Court with reference to where errors
in fact are present.

In her statement of facts, as well as numerous times throughout her brief,
Charlotte insinuates, and even claims, that the trial court did not judicially accept,
adopt, or bind the parties to their agreement. Appellee Br. at 3; see also e.g. 7-8,
12-13. This is not the record before this Court. In fact, the record reflects the
exact opposite. Charlotte misrepresents (and omits) the trial court’s statements.

The trial court emphatically stated: “I will bind you to this agreement
orally today.” CTT 2:22 (emphasis added). (Notably, Charlotte omits this

language from her brief.) Moreover, the trial court asked, and the parties agreed,



to be bound by the agreement — at the time of the November 15, 2017 court trial,
not sometime in the future. CTT 13:10 to 14:1. The trial court did not need to
review the Stipulation prior to Art’s death as Charlotte claims. See Appellee Br. at
4. The trial court heard and considered the parties’ Stipulation, as it was read into
the record. The trial court made no inquiries on the record about the agreement.
Instead, the trial court orally bound the parties to their agreement. By orally
binding the parties to their agreement, the trial court accepted the Stipulation. And
by accepting the Stipulation on the record, which specifically outlined the terms of
their divorce and property division, all issues were adjudicated on November 15,
2017. For Charlotte to suggest otherwise is a misrepresentation of the record.

Charlotte also unfairly (and impermissibly) interjects settlement
negotiations and extrinsic evidence in her statement of facts. Charlotte uses this
tactic in hopes that this Court will shift its focus from the true legal issue (can a
trial court enter a judgment and decree nunc pro tunc following death of a party to
effectuate its prior judicial acceptance of the parties’ stipulated — and substantially
performed — divorce agreement?) to an impermissible and flawed argument (that
Art got exactly what he bargained for) which Charlotte has provided this Court
with no authority to support.

Whatever the rationale behind the parties agreeing to entry of a judgment
and decree on March 1, 2018, nunc pro tunc December 31, 2017, should have little
bearing on this Court’s analysis, and certainly not for the reason Charlotte argues.

Charlotte and Art, each represented by competent counsel, negotiated the terms of



their divorce. Each had reasons for how their interests were divided, but those
reasons have no impact on the matter before this Court. The reasons were a part
of settlement negotiations and not incorporated into the Stipulation (oral or
written). The trial court did not base its ruling on dismissal on the reasons behind
the Stipulation. Most importantly, Charlotte agreed to the delay. It was part of the
bargained-for agreement. By introducing this evidence, Charlotte hopes to change
the terms of the fully-integrated Stipulation for her sole benefit. But as the record
stands, Charlotte has received everything she bargained for (and more). Though
Art may have received the benefit of Charlotte’s health insurance, insurance was
only one element of the deal. Art did not receive and has not received exactly
what he bargained for under the terms of the Stipulation that Charlotte herself
agreed to be bound by.

Finally, in a thinly-veiled attempt to refute performance of the Stipulation,
Charlotte relates that no deeds to real property had been drafted transferring
ownership of marital property between the parties. However, Charlotte fails to
candidly inform the Court that, under the terms of the Stipulation, only one deed
was required to be immediately signed and delivered, by Charlotte no less. See
APP at 10 (referencing the “Ziegler and Leseberg Contracts for Deed). Two of the
remaining pieces of real property (the “Boke Ranch” and “Wyoming Shop’’) were
to be listed for sale. APP at 6-9. Quitclaim deeds to these two pieces of real estate
were to be transferred only if and when Charlotte had received a $500,000

equalization payment, and then only if the property or properties remained under a



contract for deed. APP at 6-9. At the time of Art’s death, Charlotte had not been
paid the equalization payment in full. Only one of the properties had been sold on
a contract for deed. APPE 27-44. The warranty deed Charlotte referenced in her
statement of facts does not connote non-performance. Instead, the warranty deed
signed by the parties for the Boke Ranch pursuant to the terms of the Stipulation
undoubtedly manifests performance. See APP 5-7. The fourth and final piece of
real estate was owned outright by Art; his name was the only name on the
warranty deed. APP at 9-10; APPE at 3. No transfer of deed was necessary.
Charlotte also fails to candidly relate the numerous pieces of personal
property she received in furtherance of the Stipulation. Such personal property
was not insubstantial. Indeed, missing from Charlotte’s statement of facts is any
reference that, prior to Art’s death, in performance of the Stipulation, Charlotte
received a Cessna 172 airplane, a Honda Silver Wing motorcycle, a mounted
water buffalo, a mounted impala, a mounted gazelle, a 1987 BMW 325i, a 2016
Nissan Maxima, jewelry, and numerous unidentified pieces of personal property
from three storage units, a barn, a gooseneck trailer, and the Wyoming home.

APP 3; SR 644-46, 667, 810-23.



ARGUMENT

l. The rationale behind the parties’ agreement to entry of a judgment
and decree on March 1, 2018, nunc pro tunc to December 31, 2017, is
impermissible settlement negotiation and extrinsic evidence, irrelevant,
and ignores Charlotte’s agreement to the same.

Impermissibly introducing settlement negotiation and extrinsic evidence,
Charlotte contends that this Court should affirm the trial court for the sole reason
that Art “demanded” the delay of entry of a judgement and decree so he could use
Charlotte’s health insurance, and he “got the benefit that he bargained for[.]”
Appellee Br. at 6-7. This argument is legally impermissible, made for an improper
purpose, and factually in error.

As this Court is well aware, “[t]he execution of a contract in writing,
whether the law requires it to be written or not, supersedes all the oral negotiations
or stipulations concerning its matter which preceded or accompanied the execution
of the instrument.” SDCL 53-8-5. It is a long-standing principle that “[p]arol or
extrinsic evidence may not be admitted to vary the terms of a written instrument or
to add to or detract from the writing.” Jensen v. Pure Plant Food Int'l., Ltd., 274
N.W.2d 261, 263-64 (S.D.1979) (citation omitted); see also Lewis v. Benjamin
Moore & Co., 1998 S.D. 14, 49, 574 N.W.2d 887, 889 (“Settlement agreements
are subject to the same rules of constructions as contracts” and “extrinsic evidence
will not be admitted to vary the terms of a written instrument that is not found

ambiguous.”). “[P]arol testimony of prior or contemporaneous negotiations or

conversations inconsistent with the writing, or which tend to substitute a new and



different contract from the one evidenced by the writing, is incompetent.”
Pankratz v. Hoff, 2011 S.D. 69, 1 14, 806 N.W.2d 231, 236. In addition, SDCL
19-19-408 makes clear that statements made during settlement negotiations are
inadmissible.

Charlotte’s citation to an affidavit of her counsel and emails between
counsel prior to the court trial confirm this is impermissible settlement and
extrinsic evidence.! And Charlotte produces this evidence to produce a new and
different contract — actually no contract at all.

But even if this evidence could be considered (it cannot), Charlotte’s
argument for its use is fundamentally flawed. Indeed, the first problem with
Charlotte’s argument is that this evidence had nothing to do with the trial court’s
decision to dismiss. The trial court dismissed the case because it erroneously
relied on Larson v. Larson, 89 S.D. 575, 235 N.W.2d 906 (1975), to hold that it
did not have jurisdiction to enter a judgment and decree nunc pro tunc following
Art’s death to effectuate its prior judicial acceptance of the parties’ Stipulation.

Without jurisdiction, the trial court never got to the “why.” There was no hearing,

! It is noteworthy that Charlotte’s counsel submitted an affidavit to the trial court making
himself a witness by attesting, under oath, to the facts behind the nunc pro tunc entry.
See APPE at 1-6. Yet, counsel continues as her attorney on this appeal. See Haberer v.
First Bank of S. Dakota (NA), 429 N.W.2d 62, 65-66 (S.D. 1988) (“The general rule is
that attorney affidavits or testimony in litigation matters should not be used unless the
affidavits or testimony relate to uncontested matters or matters of formality.” Attorney
“affidavits must not deal with contested matters or facts, or otherwise give evidence
regarding matters that would be questions or facts.”); see also SDCL 16-18, Appendix A,
Rule 3.7.



testimony, or evidence on this issue. And because it never got to the “why,” it is
irrelevant to the issue before this Court.

Moreover, Charlotte’s argument ignores that Charlotte herself agreed to the
delay, and the trial court accepted it. Why did she agree? Because although not
stated on the record, the delay for the use of medical coverage was part of the
entire bargained-for agreement. Notably absent from Charlotte’s brief is any
mention of what Charlotte demanded and what Art gave up or bargained for in
exchange for the delay and use of medical coverage. But Art’s negotiated delay is
no different than a party asking for a certain piece of property in exchange for an
equalization payment. The delay for the use of medical coverage was only part of
the bargain. It was part of the entire agreement Art and Charlotte agreed to — on
the record, in open court — and which the trial court judicially accepted by binding
them to it on the record.

For Charlotte to suggest that Art “got the benefit he bargained for” is
disingenuous. Art only received a single fragment of what he bargained for under
the terms of the Stipulation. As the record currently stands, Art did not receive
and has not received what he bargained for. In fact, Art has been, and continues to
be, harmed by complying with the terms of the Stipulation. Art substantially
performed under the terms of the Stipulation. Pursuant to the Stipulation, Art
transferred significant personal property assets, including a plane, motorcycle,
cars, and jewelry, to Charlotte. Art listed two pieces of real estate and sold one, in

an effort to pay Charlotte half a million dollars. Charlotte got what she bargained



for — a divorce (essentially) and certain property. What she wants now is to
change the terms of the agreement so that she gets all of the property and assets
divided under the terms of the Stipulation. “The law favors the compromise and
settlement of disputed claims.” Kroupa v. Kroupa, 1998 S.D. 4, { 25, 574 N.W.2d
208, 212 (quoting Johnson v. Norfolk, 76 S.D. 565, 572, 82 N.W.2d 656, 660
(1957)). It would be a substantial miscarriage of justice for this to be the end
result.

Il.  The trial court judicially accepted the Stipulation by binding the
parties to it on the record on November 15, 2017.

Charlotte’s entire argument on appeal is based on a factually flawed
premise: “the record is void of any evidence that the [trial] court judicially
accepted the agreement.” Appellee Br. at 7. As mentioned above, as well as in
Art’s opening brief, the record reveals the exact opposite.

In a futile attempt to refute that Larson is (and the cases relied upon therein
are) distinguishable, Charlotte boldly makes several inaccurate statements.
Charlotte claims: “the record is void of any evidence that the [trial] court
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judicially accepted the agreement;” “the transcript from the court trial is void of
any statement by the trial court that it had accepted the parties’ verbal stipulation;”
“no where did the [trial] court adopt the verbal stipulation of the parties;” and most

notably, “no where did the trial court say based on these statements I am binding

you to this agreement.” Appellee Br. at 7-8. But accepting and binding the parties



to the agreement is precisely what the trial court did here. Charlotte’s position is
in direct contradiction to the record.

Without question, at the start of the hearing, the trial court stated on the
record: “I’m going to ask both of you if this is, in fact, your agreement, and | will
bind you to this agreement orally today.” CTT 2:17-22 (emphasis added). And
after all the material facts and specific property division issues were put on the
record, issues beyond basic elements of a settlement that the trial court would have
been asked to consider had the case gone to trial, the trial court did exactly what it
said it would at the outset: asked the parties if it was their agreement and bound
themtoit. CTT 13:10 to 14:1.

Black’s Law Dictionary defines “bind” as follows:

1. To firmly tie, restrain, or confine with a cord, chain, or the like

<to bind a prisoner>. 2. To impose one or more legal duties on (a

person or institution) <the contract binds the parties> <courts are

bound by precedent>. 3. To place (oneself) under constraint or duty

to perform <he bound himself to deliver the goods on that day>.

4. To make obligated by means of a binder. See binder. 5. Hist. To

indenture; to legally obligate to serve <to bind an apprentice>.
BLACK'S LAW DICTIONARY (10th ed. 2014). Comparing this definition to the
language of the trial court, Charlotte’s assertion cannot be reconciled with the
record.

Moreover, the trial court bound the parties to their agreement after hearing
all material terms of the Stipulation read and agreed to on the record. CTT 2:24 to

3:23. Indoing so, the trial court did not ask a single question about the material

terms of the Stipulation. The trial court did not question the delay in entry. Most



importantly, the trial court did not question, or give any indication that it
questioned, entry of a nunc pro tunc judgment and decree to a date specified by
the parties (a date which pre-dated Art’s death). And by not asking these
questions, but instead stating on the record that the parties were bound, it is
difficult to understand how Charlotte can argue the trial court did not “accept” the
Stipulation. If the trial court did not accept the Stipulation, why did it bind the
parties to it?

Charlotte also cannot escape the fact that the parties acted as if the trial
court had accepted the Stipulation and bound them to it. The parties submitted
and filed a written Stipulation, memorizing the oral terms read into the record,
including the date of divorce, December 31, 2017. SR 488-503, APP A. The
parties submitted affidavits, submitting to the jurisdiction of the trial court and
consenting to the entry of a judgment and decree on the grounds of irreconcilable
differences. SR 504-05. The parties began, nearly the day the Stipulation was put
on the record, dividing and exchanging substantial pieces of personal property,
and listing and selling real estate. SR 576, 621-22, 664-823. If the trial court had
not accepted the Stipulation, why did the parties (especially Charlotte) act as if it
had? If the parties were not bound by it, why did they act as if they were?

I11.  No judicial act remained for the trial court after accepting and binding
the parties to their Stipulation.

Charlotte also asserts that like Larson, Sahler, and LeTarte, “judicial acts

remained to be done at defendant’s death.” Appellee Br. at 13. But Charlotte fails
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to identify exactly what judicial acts remained for the trial court, beyond signing a
judgment and decree to effectuate its prior acceptance of the fully adjudicated
Stipulation. More notably, Charlotte’s argument misses the point. Charlotte fails
to recognize the many nuances of Larson, Sahler, and LeTarte, and that the facts
before this Court are wholly unlike the facts in those cases.

For example, as anticipated, Charlotte claims that LeTarte v. Malotke is
“nearly identical to the fact of this case.” Appellee Br. at 11. But what Charlotte
fails to acknowledge is that in LeTarte, “only the basic elements of the settlement
had been agreed upon and that it had yet to be put into writing and submitted for
review.” 188 N.W.2d 673, 676 (Mich. App. 1971) (emphasis added). Again, such
was not the case here. Indeed, it can hardly be said that “only the basic elements
of the settlement had been agreed upon.” The parties agreed in open court that “all
material facts and property division issues that the [trial] court would be asked to
consider if this trial were to proceed” were covered by the Stipulation read into the
record. CTT 2:24 to 3:23. On the record, the parties discussed the grounds for
divorce, specific division of property, and most importantly, the exact date of the
divorce, including entry of a nunc pro tunc judgment and decree. Then, in
complete contrast to LeTarte, the parties here put their Stipulation “into writing
and submitted” it to the trial court. LeTarte, 188 N.W.2d at 676.

Relying on her incomplete analysis of LeTarte, Charlotte claims that “it is
disingenuous for [Art] to assume that the trial court was simply going to sign

whatever judgment and decree of divorce that it placed in front of it.” Appellee
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Br. at 12. But in all actuality, what else was the trial court going to do or could do
with the Stipulation? There were no further factual or legal issues for the trial
court to determine, rule on, or adjudicate. The trial court heard from the parties
themselves that this was their entire agreement. The trial court had accepted and
bound the parties to it. Arguably, the trial court bound itself to entry of a nunc pro
tunc judgment and decree. Every single issue down to the date of divorce (which
predated Art’s death) was decided, agreed upon, and accepted at the November 15,
2017 court trial. Art submits it is disingenuous for Charlotte to argue the trial
court would have done anything but sign the judgment and decree when it was
submitted on or about March 1, 2018.2

Likewise, in her analysis of Sahler v. Sahler, 154 Fla. 206, 17 So. 2d 105
(1944), Charlotte purposely omits important language from the Florida Supreme
Court’s reasoning in reversing a nunc pro tunc divorce decree. Appellee’s Br. at
10. Charlotte does so to support her manufactured facts that the trial court had not
accepted the parties’ Stipulation, and judicial acts remained at the time of Art’s
death. However, the language Charlotte omits is what makes Sahler
distinguishable from the facts before this Court. Indeed, the omitted language
details the numerous judicial decisions that remained for the Sahler trial court

prior to the plaintiff’s death:

2 It should be noted that Tena Haraldson, as Special Administrator, and pursuant to the

parties’ Stipulation, submitted a proposed Judgment and Decree to the trial court on
March 1, 2018. SR 531. Charlotte never filed an objection to form.
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The Chancellor stated that he thought a divorce should be granted,

but he didn’t say to whom it should be granted. He stated that he

thought the property should be divided in certain proportions, but he

didn’t make any division of the property, and he expressed the wish

that the parties, through their counsel, would get together and agree

on a division.
Sahler, 17 So. 2d at 106. And it was because these judicial decisions remained at
the time of the plaintiff’s death in Sahler that the Florida Supreme Court reversed,
stating: “had the Chancellor announced a decree, that such a decree would not
have been effective until it had been reduced to writing, signed by the Judge, and
recorded in the Chancery Order Book.” Id. But these are not the facts that are
before this Court. To be clear, “all of the things the final decree would contain if
and when it was signed and recorded, prior to the death of [Art]” were placed on
the record, agreed to by the parties, accepted by the trial court, bound on the
parties, memorialized in writing, signed by the parties, and filed with the trial
court — notably to include entry of a divorce decree nunc pro tunc to a date
preceding Art’s death. Id.at 107. Unlike Sahler, there were simply no further
judicial decisions to be made here.

Finally, without explaining exactly how, Charlotte claims that “Larson is
much more similar to this case than the Estate suggests.” Appellee Br. at 8.
Charlotte apparently overlooks the specific facts of Larson. The only similarity
that can possibly be drawn between Larson and this case is that one of the parties

died before the trial court signed a judgment and decree. But the facts of Larson

are in complete opposite to the facts before this Court. Unlike Larson, the parties’
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Stipulation here was read on the record, agreed to on the record, bound on the
parties on the record, and most importantly, accepted by the trial court on the
record. Moreover, the Stipulation was then memorialized, signed, and filed with
the trial court. Again, there were simply no further judicial decisions to be made
by the trial court. Larson cannot (and should not) be read to extend to or include
the facts before this Court. To do so would allow Charlotte to escape from an
agreement she negotiated, agreed, and bound herself to. It would be a significant
miscarriage of justice.

IV. Charlotte waived her condition precedent argument by failing to raise
the argument to the trial court.

For the first time on appeal, Charlotte asserts that the Stipulation cannot be
independently enforced because “a condition precedent to enforcement of the
Stipulation is the incorporation of the Stipulation into a Decree of Divorce.”
Appellee’s Br. at 20. But it is the long-standing rule of this Court that issues may
not be raised for the first time on appeal. Fed. Land Bank of Omaha v. Jensen,
415 N.W.2d 155, 159 (S.D. 1987) (citation omitted).

The record does not contain any reference that Charlotte raised this
argument in response to Art’s Brief in Opposition to Motion to Dismiss and in
Opposition of Motion for Entry of Nunc Pro Tunc Judgment and Decree of
Divorce, or at the March 13, 2018 motions hearing on this matter. See SR 824-33;
MH 2-7. As such, Charlotte should not be allowed for the first time to raise this

Issue on appeal.
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However, even if she had, Charlotte’s argument is rendered meaningless
because of the parties’ substantial performance prior to the alleged “condition
precedent,” as well as the fact that the Stipulation was expressly made binding on
the parties’ heirs, successors, and personal representatives. See Weitzel v. Sioux
Valley Heart Partners, 2006 S.D. 45, 1 38, 714 N.W.2d 884, 895 (explaining “[a]
condition precedent is a fact or event which the parties intend must exist or take
place before there is a right to performance.”) (emphasis added); see also SR 488-
503, APP A. “[C]onditions precedent are not favored by courts.” 714 N.W.2d at
895 (citation omitted). And this Court has made clear that:

The document as a whole must be examined and it must be

determined that the intent of the parties was to pre-agree that the

happening or nonoccurrence of the stated event after the contract

becomes binding would cause the contract to terminate without

further duties or obligations on either party.

Id. at 896. Such was obviously not the case here. The plain, unambiguous
language of the Stipulation is void of a condition precedent, and the parties’
substantial performance immediately after they agreed and were bound to their

Stipulation erases any doubt of the same.

V. Divorce, which Charlotte claims was the “object of the Stipulation,”
has essentially occurred.

Charlotte argued below, and briefly mentions on appeal, that the object of
the Stipulation was a divorce, not the division of property, and thus the Stipulation

is not a binding contract. See Appellee’s Br. at 21-22; SR 832. Charlotte cites no
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authority for her position and therefore waives the argument on appeal. Garrett v.
BankWest, Inc., 459 N.W.2d 833, 842 (S.D. 1990) (citation omitted).

Under South Dakota law, married couples are permitted to enter into
contracts to divide their property. See SDCL 25-2-10, 25-2-13. This is what the
parties did. Sure, part of the Stipulation was for the parties’ divorce, and a decree
would have terminated the marriage. But the division of their interests and assets
also formed a significant part of the Stipulation. And the parties substantially
performed under the terms of the Stipulation in regards to the agreed division.
With Art’s death, Charlotte’s argument is misplaced. Charlotte is getting exactly
what she bargained for — a divorce and certain (significant) property. What she
should not get is more property to the detriment of Art and his estate.

CONCLUSION

For all the reasons stated above, as well as in Art’s opening brief, Art
respectfully submits that the trial court’s order should be reversed, or in the
alternative, that the terms of the Stipulation should be enforced as to the parties’
division of property.

It would be a substantial miscarriage of justice for this Court to affirm the
trial court under these facts. Charlotte agreed to and was bound by the terms of
the Stipulation, the trial court accepted the terms, and Charlotte received
significant personal property in performance of the Stipulation. To allow her now
to claim the Stipulation is void under these facts, has the potential to dissuade

parties from reaching settlements, and instead forge ahead to trial, clogging the
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judicial docket. Parties should be and are encouraged to settle. And settle is
exactly what the parties did here.
Dated this 8th day of August, 2018.
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