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Introductory Statement 

 References to the District Court record attached hereto are denoted by “DR” 

followed by the appropriate document number. References to the Appendix are denoted by 

“APP” and the corresponding exhibit and page numbers. Plaintiffs Joseph and Sarah Jones 

Sapienza are hereinafter referred to as the “Sapeinzas” and Defendant Liberty Mutual Fire 

Insurance Company will be referred to as “Liberty Mutual.” 

Jurisdictional Statement 
 
 This matter comes to this Court as a certified question from the United States 

District Court, District of South Dakota, Central Division and arises out of Sapienza et al. v. 

Liberty Mutual Fire Insurance Company, 3:18-cv-03015, before Judge Roberto A. Lange. 

Certification was sought sua sponte by the district court under SDCL § 15-24A-1, as part of 

an order issued on May 17, 2019. [APP11] This Court accepted the Certified Question on 

June 7, 2019 and directed the parties to respond in accordance with SDCL § 15-24A-7. 

Statement of the Issue Presented 
 
 The Court has agreed to determine the following question:  

Do the costs incurred by the Sapienzas to comply with the 
injunction constitute covered “damages” under the Policies 
such that Liberty Mutual must indemnify the Sapienzas for 
these costs? 
 

 The Sapienzas respectfully request this Court to answer the certified question in the 

affirmative.   

Statement of the Case 
 
 The Sapienzas commenced this action on September 7, 2018 in South Dakota 

federal court. [DR at 1.] The case was assigned to the Honorable Judge Roberto A. Lange. 

The Sapienzas brought claims for breach of contract, breach of good faith and fair dealing, 

breach of fiduciary duty, and bad faith. [DR at 9-12.] Liberty Mutual moved to dismiss the 
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Sapienzas’ Complaint for failure to state a claim on October 2, 2018. [DR at 278.] On 

May 17, 2019, the District Court denied in part and granted in part Liberty Mutual’s Motion 

to Dismiss, and certified a question to this Court. [APP1-20] The case has been stayed, 

pending the resolution of the issue before this Court. [Id.] 

Statement of the Facts 
 
 This Court is familiar with some of the facts and circumstances that gave rise to the 

Sapienzas’ claims against Liberty Mutual. The Sapienzas moved to Sioux Falls in 2013 after 

Dr. Sapienza, a pediatric surgeon, took a position at Sanford Health. Shortly thereafter, the 

Sapienzas purchased a home in the McKennan Park Historic District. [DR at 2.] In 2014, 

after obtaining the necessary approvals and permits, the Sapienzas began construction on 

their new home. [DR at 3-4.] In May of 2015, their neighbors, Pierce and Barbara 

McDowell, filed a lawsuit (“the McDowell lawsuit”) in Minnehaha County Circuit Court, 

seeking injunctive relief and money damages alleging that the Sapienzas’ newly constructed 

home violated certain regulations and ordinances that thereby deprived the McDowells of 

the use and enjoyment of their home. [DR at 14-22.] 

The Policies  

 Prior to the initiation of the McDowell lawsuit, the Sapienzas contracted with Liberty 

Mutual for their insurance needs. The Sapienzas and Liberty Mutual entered into two 

separate insurance contracts (collectively, “the Policies”). The Sapienzas obtained a 

LibertyGuard Deluxe Homeowners Policy, Policy No. H32-248-993819-21 in effect from 

August 30, 2014 to August 30, 2015 (the “Homeowners Policy”). Additionally, the Sapienzas 

obtained a LibertyGuard Personal Catastrophe Liability Policy, Policy No. LJ1-248-932278-

214 3, in effect from September 1, 2014 to September 1, 2015 (the “Excess Policy”). [DR at 

24-70; 71-87.] Under the Homeowners Policy, Liberty Mutual was required to defend the 
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Sapienzas in the McDowell lawsuit. The terms of the Homeowners Policy provide that, in 

the event “a claim is made or a suit is brought against an ‘insured’ for damages because of 

‘bodily injury’ or ‘property damage’ caused by an ‘occurrence’ to which this coverage 

applies” Liberty Mutual will  

1.  Pay up to [Liberty Mutual’s] limit of liability for 
damages for which the ‘insured’ is legally liable. Damages 
include prejudgment interest awarded against the ‘insured’   

 
[DR at 40.] The Homeowners Policy defined “property damage” as “physical injury to, 

destruction of, or loss of use of tangible property” and “occurrence” as “an accident, 

including continuous or repeated exposure to substantially the same general harmful 

conditions, which results, during the policy period, in…property damage.” [DR at 30.]  

 The Excess Policy provided different definitions for certain terms throughout the 

policy. The terms of the Excess Policy require Liberty Mutual to  

“pay all sums in excess of the retained limit and up to our 
limit of liability for damages because of  personal injury or 
property damage to which this policy applies and for which 
the insured is legally liable.”   
 

[DR at 76 (alterations in original).] The Excess Policy provided the following definition for 

property damage:  

7. “property damage” means: (a) injury to or 
destruction of tangible property; (b) injury to intangible 
property sustained by an organization as the result of false 
eviction, malicious prosecution, slander or defamation.” 
 

[DR at 76 (alterations in the original).] Neither insurance policy provides a definition of the 

term damages or the phrase legally liable.   

The McDowell Litigation and Appeal 

 Liberty Mutual took control of and directed the defense of the McDowell Lawsuit. 

The suit proceeded to trial, and the Circuit Court found in favor of the McDowells and 
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ordered injunctive relief, requiring the Sapienzas to “bring their residence into compliance 

with the Administrative Rules of South Dakota and Secretary of the Interior Regulations 

regarding the requirements for new construction…or rebuild it.” [DR at 90.] This 

extraordinary and unusual remedy was supported by the following findings relevant to this 

case: 

• The violation of certain regulations “resulted in an invasion of [the McDowell’s] 
interest in the private use and enjoyment of the land.” [DR at 106.] 

• “The value of the McDowells’ residence declined and they lost the use of their wood 
burning fireplace.” [Id.] 

•  “The historic residence and the historic district are not capable of being remedied by 
monetary judgment.” [Id.] 

• The harm caused by the Sapienza home was “irreparable and unable to be cured by 
monetary compensation.”  [DR at 109.] 

 
 After the injunction was issued, Liberty Mutual sent the Sapienzas a reservation of 

rights letter, informing the Sapienzas that Liberty Mutual believed that “[n]o indemnity 

coverage is owed” because “the Excess Policy only applies to damages for which the insured 

is legally liable. The Court’s order specifically rejects the award of compensatory damages 

and instead orders injunctive relief. Such injunctive relief, and any costs associated with 

complying with the order of injunctive relief, does not constitute damages.” [DR at 121.] 

Despite taking this position, Liberty Mutual continued to direct and fund the appeal of the 

McDowell lawsuit.   

 This Court affirmed the Circuit Court’s issuance of an injunction in January of 2018. 

See McDowell v. Sapienza, 2018 S.D. 1, 906 N.W.2d 399. In finding in favor of the McDowells, 

this Court determined that the Sapienza home “not only decreased the market value of the 

McDowells’ home, it interfered with the use and enjoyment of their home” and that “these 

types of intangible harms are often not rectified by pecuniary compensation.” Id. at ¶ 24 

(emphasis added). This Court also affirmed the Circuit Court’s factual findings that the 
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Sapineza home “interfered with the McDowells’ private use and enjoyment of their home” 

and that  

because of the home’s proximity and size, the home rendered 
the McDowells’ wood-burning fireplace unusable, it blocked 
McDowells’ natural sunlight, it had a window that looked 
directly into the window of McDowells’ daughter’s bedroom 
and bathroom, it interfered with any privacy in the 
McDowells’ living room, and it generally dominated the 
McDowells’ home. 
 

Id. at ¶ 30. After finding that the record supported the issuance of injunctive relief, this 

Court recognized that the dispute presented a “difficult case” and that “substantial harm will 

befall whichever party does not prevail.” Id. at ¶ 31.   

Remand & Demolition 

 On remand, substantial harm befell the Sapienzas.  The Circuit Court ordered the 

Sapienzas to submit new architectural plans to the Board of Historic Preservation for the 

City of Sioux Falls (“the Board”). The Sapienzas submitted a new application to the Board. 

Legal counsel for the McDowells presented a series of written and oral arguments to the 

Board, prior to and during the hearing.  Counsel for the McDowells instructed the Board 

that the Rules of Civil Procedure, rather than the Board’s typical policies or administrative 

code, must govern the proceeding. Legal counsel retained by Liberty Mutual to defend the 

Sapienzas did not attend the hearing, and so the Sapienzas were unrepresented. [DR at 4.] 

The Board denied the Sapienzas’ proposed changes to their home and, at the request of the 

McDowells’ counsel, denied the Sapienzas an opportunity to submit any additional proposed 

changes to address the Board’s concerns. The Circuit Court determined that the proposed 

plan “violates the terms of the Judgment of South Dakota law as it does not remedy or 

correct the violations of the aforesaid, and the Judgment having been final” ordered a Writ 

of Execution, directing the “Sheriff of Minnehaha County to remove said home if the same 
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has not been removed from thirty days” from May 17, 2018. [APP23] The Circuit Court 

further ordered that the Sapienzas’ Supersedeas Bond be forfeited and the funds from the 

bond be used by the sheriff to demolish their home. [Id.]  

 On June 7, 2018, pursuant to the writ of execution, the Sapienzas had their home 

demolished. The price the Sapienzas paid to comply with the orders of this Court and the 

Circuit Court was in the form of their home. As a consequence of their liability to the 

McDowells, the Sapienzas incurred costs, including the price of construction of the home, 

the loss of use of the home, and $60,000 in demolition fees.   

Standard of Review 
 
 This Court has the power to answer certified questions that “may be determinative 

of the cause pending in the certifying court and it appears to the certifying court and to the 

Supreme Court that there is no controlling precedent in the decisions of the Supreme Court 

of this state.” SDCL § 15-24A-1.   

 The certified question presented here involves the interpretation of an insurance 

contract. SDCL § 58-11-39 requires that “[e]very insurance contract shall be construed 

according to the entirety of its terms and conditions as set forth in the policy and as 

amplified, extended, or modified by any rider, endorsement, or application lawfully made a 

part of the policy.” Insurance policies are contracts and the interpretation of an insurance 

contract involves a question of law, reviewable de novo. De Smet Ins. Co. of S.D. v. Gibson, 

1996 S.D. 102 ¶ 5, 552 N.W.2d 98, 99. Whether an insurance contract is ambiguous is 

likewise a question of law, subject to de novo review. Ass Kickin Ranch, LLC v. N. Star Mut. 

Ins. Co., 2012 S.D. 73, ¶ 7, 822 N.W.2d 724, 726. 
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Argument 
 
I. The Plain Meaning Of The Term Damages Unambiguously Includes The 

Expenses, Costs, Or Charges Associated With Compliance With the Circuit 
Court’s Order 

 
 The term damages is not defined by the insurance policies issued by Liberty Mutual. 

As such, under well-settled South Dakota law, the term must be given its plain and ordinary 

meaning.  “An insurance contract’s language must be construed according to its plain and 

ordinary meaning and a court cannot make a forced construction or a new contract for the 

parties.” St. Paul Fire and Marine Ins. Co. v. Schilling, 520 N.W.2d 884, 887 (S.D. 1994). When 

“the terms of an insurance policy are unambiguous, these terms cannot be enlarged or 

diminished by judicial construction.” Ass Kickin Ranch, at ¶ 10. The term damages 

encompasses both money paid to compensate for harm as well as  any expenses, costs, 

charges, or loss incurred to remedy a harm.  

A. The Plain Meaning of Damages Includes Any Cost or Loss that is 
Incurred as a Result of Liability 

 
 The Court may “use statutes and dictionary definitions to determine the plain and 

ordinary meaning of undefined words in a contact.” Western Nat’l Mut. Ins. Co. v. TSP, Inc., 

2017 S.D. 72 ¶ 14, 904 N.W.2d 52, 57 (quotation omitted). The plain meaning of damages is 

broad and includes the narrower, technical definition of the term advocated by Liberty 

Mutual.  

 Damage has been defined as “loss due to injury; injury or harm to person, property, 

or reputation due to injury” as well as “disadvantage” or “expense, cost or charge.” Webster’s 

New International Dictionary 664 (2nd Ed. 1950). Alternatively, a legal definition for damage 

defined the term as “estimated reparation in money for detriment or injury sustained; 

compensation or satisfaction imposed by law for a wrong or injury caused by a violation of a 

legal right.” Id. Another source defines the term as any “impairment of the usefulness or 
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value of person or property; harm.” American Heritage College Dictionary, 350 (3rd Ed. 1993). 

While legal damages are defined as “money ordered to be paid as compensation for injury or 

loss.” Id. Informally, damages is defined as the “cost; price.” Id. Yet another strictly legal 

definition of damages includes only “[m]oney claimed by, or ordered to be paid to, a person 

as compensation for loss or injury.” Damages, Black’s Law Dictionary, (10th Ed. 2018). These 

varied definitions indicate that the plain meaning of damages broadly includes any losses, 

harms, expenses, or costs caused by a specific injury and extends beyond the technical 

definition of legal damages.   

 South Dakota statutes recognize that the purpose of insurance is to allow consumers 

to shift and distribute risk and liability. SDCL § 58-6A-1(7). Liability insurance is designed to 

insure “against legal liability for…damage to property.” SDCL § 58-9-13. Casualty insurance 

generally “includes insurance against any other kind of loss, damage, or liability properly a 

subject of insurance[.]” SDCL § 58-9-27. South Dakota law acknowledges that “liability” 

comes in many different forms and includes “legal liability for damages, including costs of 

defense, legal costs and fees, and other claims expenses because of injury to a person, 

damage to the person’s property, or other damage or loss to any other person resulting from 

or arising out of any business…premises, or operations…” SDCL § 58-6A-1(8). It is clear 

from the plain language of SDCL § 58-6A-1(8) that insurance coverage for “legal liability” 

for damages includes more than just compensatory damages and extends to any legal costs, 

fees, or other expenses that are a consequence of liability.   

 Liberty Mutual advocates a specialized definition that is narrower than the plain 

meaning of the term. Liberty Mutual failed to specifically define the term in the Policies and 

cannot now seek to rewrite its policies via judicial construction. Neither policy offers a 

specific or technical definition of damages. Nor is the term damages prefaced by any 
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qualifier or limiting language that indicates the term has any special or technical meaning. In 

fact, the expansive language “[p]ay up to our limit” and “pay all sums1” at the beginning of 

the clause pertaining to Liberty Mutual’s obligation to pay damages indicates that Liberty 

Mutual has an obligation to pay any amount or the whole amount quantity, or number of 

damages for which the Sapienzas were liable. Further, the “[p]ay up to our limit” and “pay all 

sums” language does not restrict to whom the payment of sums will be made. Moreover, the 

phrase “legally liable” in both Policies does not distinguish between a legal obligation to pay 

money to a third party or a legal obligation in equity, such as an injunction requiring the 

remedy of some existing wrong. Nothing in the Policies serves to alert or inform the insured 

that the term damages is meant to be confined to a technical, legal meaning or that damages 

excludes the costs of complying with court orders.   

 The Circuit Court determined that the Sapienzas were liable to the McDowells for 

the harm caused by the noncompliant construction of their home. The Circuit Court 

expressly found that the Sapienzas “brought the harm” to the McDowells through the 

construction of their home. And that harm or “injury” to the McDowell home included the 

loss of use of the McDowell fireplace, the loss of the historical character of the home, and a 

diminished resale value of the property.   

 The remedy for these injuries to the McDowell’s tangible property came in the form 

of injunctive relief—requiring the Sapienzas to submit additional plans for approval and 

eventually for the Sapienzas to pay for the harm done to the McDowells by losing their 

home. The Sapienzas incurred significant costs and expenses including the lost value of their 

                                                 
1 “Sum” is defined as “an amount obtained as a result of adding numbers” or “the whole 
amount, quantity, or number; an aggregate.” American Heritage College Dictionary, 1359 (3rd Ed. 
1993). 
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newly constructed home and expenses to demolish the home pursuant to the court order. 

The Sapienzas were found liable to the McDowells and the costs and expenses incurred to 

remedy the harm constitute damages under the plain and ordinary meaning of the terms of 

the Policies.    

B. This Court has Implicitly Acknowledged that Damages Encompasses 
the Costs of Complying with Injunctive Relief. 

 
 The concept that damages covered by an insurance contract includes both dollars 

ordered to be paid and expenses incurred as a result of liability is not new. Though not 

directly addressed, the idea that the insured has a right to be indemnified for the costs 

associated with complying with a court order has previously been embraced by this Court. In 

Taylor v. Imperial Casualty & Indemnity Co., 82 S.D. 298, 114 N.W.2d 856 (S.D. 1966), Taylor—

the insured—was sued by a third party for nuisance, injunctive relief, and money damages 

for the insured’s improper gasoline storage. An interlocutory injunction was issued, requiring 

the insured to take action to prevent the leakage of gasoline. In complying with that 

injunction, the insured employed excavators and dug drainage trenches, incurring costs and 

expenses. Id.   

 The insurer refused to provide a defense in the first instance and denied any claim to 

indemnity, asserting that “there was no damages because of injury to property caused by 

accident in the original action and hence there was no liability under the terms of the 

policies.” Id. at 858. The terms of the policies provided that the insurer would pay “all sums 

which the insured shall become legally obligated to pay as damages because of injury 

to…property…caused by accident.” Id. at 857. The insured commenced suit, claiming a right 

to indemnification for the costs associated with complying with the injunction. Id. at 858. 

The Taylor court determined that the insured was entitled to recover the costs of complying 

with the injunction under the policy, without directly interpreting the term damages. Id. at 
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859. In assuming, without deciding, that the costs of the injunction were included in the 

definition of damages, the holding in Taylor implies that the plain meaning of the term 

includes such costs.   

 The terms of the insurance policy at issue in Taylor are nearly identical to the terms of 

the Policies. Like the Taylor policy, the Excess Policy requires the insurer to pay “all sums” 

for which the insured is liable2 as damages. This Court had no difficulty applying the plain 

and ordinary meaning of damages in Taylor. And this Court should do the same here. The 

costs and expenses incurred by the Sapienzas as a result of their liability to the McDowells 

for property damage constitute covered damages under the terms of the policy.   

II. South Dakota Law Prohibits A Construction Of The Term Damages That 
Adopts The Technical Definition 

 
 Liberty Mutual offers a purported industry-specialized definition of damages 

informed by “black letter insurance law” designed to rewrite the terms of the policy. [DR at 

198.] Liberty Mutual’s proposed definition of damages is in direct conflict with South 

Dakota’s rules of insurance contract interpretation. South Dakota law requires that 

unambiguous terms receive their plain and ordinary meaning. See City of Fort Pierre v. United 

Fire & Cas. Co., 463 N.W.2d 845 (S.D. 1990); Grandpre v. Northwestern Nat’l Life Ins. Co., 261 

N.W.2d 804 (S.D. 1977); Strong v. State Farm Mut. Ins. Co., 78 N.W.2d 828 (S.D. 1956). This 

longstanding principal has been reaffirmed as recently as May of 2019. See James v. State Farm 

Mut. Automobile Ins. Co., 2019 S.D. 31. ¶ 12, 2019 WL 2292359 (“We construe the language 

of an insurance contract according to its plain and ordinary meaning.”) (quotation omitted).3   

                                                 
2 “Liable” means “responsible or answerable in law; legally obligated.” Liable, Black’s 
Dictionary (10th ed., 2018).   
3 The district court seemed to interpret the recently decided Geidel v. De Smet Mut. Ins. Co. of 
S.D., 2019 S.D. 20, ¶18, 926 N.W.2d 478, 483 as modifying or in some way abrogating this 
well-established maxim. [APP14.] However, that decision does not contradict or supersede 
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 The rules of contract interpretation developed by this Court do not permit the 

technical construction of the term damages advocated by Liberty Mutual. As recognized 

elsewhere, to give the term damages in the Policies “a technical meaning simply by reading 

[it] ‘in the insurance context’ would render meaningless [the] law’s requirement that words be 

given their ordinary meaning unless a technical meaning is plainly intended.” Farmland Indus., 

Inc. v. Republic Ins. Co., 941 S.W.2d 505, 510 (Mo. 1997).4 There is no basis in South Dakota 

law to give the term damages a technical meaning that only an insurance professional or 

attorney would understand. Instead, the plain and ordinary meaning of damages must be 

determined from the point of view of the average insurance consumer in South Dakota.  

 Importantly, the “black letter” definition offered by Liberty Mutual is anything but 

well-settled. Numerous federal and state courts have rejected the technical definition of 

damages advocated by Liberty Mutual, regardless of whether the term damages is 

unambiguous or ambiguous.5 The Sapienzas recognize that most courts interpreting the term 

                                                 
the well-established rule regarding the interpretation of unambiguous phrases. The Geidel 
court referenced common understanding of the term “accident” in the insurance context but 
discussed and applied a more detailed and expansive definition of the term from its previous 
decisions, applying the plain and ordinary meaning of that term: State Farm Mut. Auto. Ins. Co. 
v. Wertz, 540 N.W.2d 636, 639 (S.D. 1995) and Taylor v. Imperial Cas. and Indemnity Co, 144 
N.W.2d 856, 858 (1966). Nothing in the Geidel decision expressly or by implication permits 
the construction of an insurance policy in accord with the industry or technical definition of 
the term “damages.”  
4 See also Helena Chem. Co. v. Allianz Underwriters Ins. Co., 357 S.C. 631, 638 (S.C. 2004) (“An 
‘ordinary’ meaning of the term [damages] is not a legalistic one dependent on whether the 
damages are classified as legal versus equitable.”).  
5 Compare Outboard Marine Corp. v. Liberty Mut. Ins. Co., 607 N.E.2d 1204, 1215 (Ill. 1992) 
(collecting cases, determining “damages” to be unambiguous); Aetna Cas. And Sur. Co. v. 
Pintlar Corp., 948 F.2d 1507, 1513 (9th Cir. 1991) (“[T]he term ‘damages,’ in common 
thought, does not distinguish between equitable and nonequitable relief” and a “technical, 
arcane approach in discerning the meaning of damages under the policies must not be 
taken.”); Liberty Mut. Ins. Co. v. Those Certain Underwriters at Lloyds, 650 F.Supp.1553, 1560 
(W.D. Penn. 1987) (rejecting the “hypertechnical distinction between damages and equitable 
relief which has no relevance” because “such terminology is to be construed in accord with 
the plain meaning of the term and the reasonable expectations of the insured.”) with Lindsay 
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damages in other jurisdictions have done so in the context of whether the costs associated 

with environmental clean-ups are covered damages. Nonetheless, the logic of their holdings 

should not be limited to that context alone. Each court’s analysis of the meaning of the term 

damages was not tied directly to the language of any particular statute or the specific context 

of environmental issues.    

 For example, in Minnesota Min. and Mfg. Co. v. Travelers Indem. Co., the Minnesota 

Supreme Court, in answering a certified question, first determined that the term damages 

“does not have an unambiguous technical meaning in the insurance industry which draws a 

distinction between actions seeking purely monetary relief and actions seeking injunctive 

relief.” 457 N.W.2d 175, 179 (Minn. 1990). The Travelers court determined that the “ordinary 

understanding of the term ‘damages’ upon which the insureds could base a reasonable 

expectation of coverage is the estimated reparation in money for detriment or injury 

sustained: the compensation or satisfaction imposed by law for a wrong or injury caused by a 

violation of a legal right.” Id. (internal quotation omitted). And under that plain and ordinary 

meaning, the average insured “could reasonably expect the policy to provide coverage for any 

economic outlay compelled by law to rectify or mitigate damage caused by the insured’s acts or 

omissions.” Id. at 181 (emphasis added). Absent from this analysis is any special 

consideration of the statutory environmental concerns at issue and should apply with equal 

force in this context. Moreover, though the environmental cases always involved 

                                                 
Mfg. Co. v. Hartford Acc. & Indem. Co., 118 F.3d 1263, 1271 (8th Cir. 1997) (holding that, 
under Nebraska law, the term “as damages” is ambiguous and adopting interpretation that 
includes “both legal damages and equitable relief because that interpretation favors the 
insured.”); A.Y. McDonald Indus., Inc. v. Ins. Co. Of North Am., 475 N.W.2d 607, 625 (Iowa 
1991) (answering certified question and interpreting the term “damages” in a comprehensive 
general liability policy to be ambiguous). 
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sophisticated insurance consumers—large companies—courts still applied the plain and 

ordinary meaning, as understood by the average person. 

 Here, the Circuit Court could have awarded compensatory damages on the 

McDowells’ negligence claim or ordered the injunctive relief actually issued. Either way, 

compliance with the Circuit Court’s order would have required the Sapienzas to expend 

money and incur costs to remedy the property damage caused by the construction of their 

home. Simply because the Circuit Court issued an equitable remedy does not alter the fact 

that the Sapienzas were required to incurred costs as a result of their liability for the 

McDowells’ property damage. Under the terms of the Policies, the Sapienzas could 

reasonably expect any economic outlay, resulting from liability for property damage, to be 

covered. As such, the costs and expenses associated with the demolition and loss of the use 

of the Sapienza home are covered as damages under the Policies.  

 This Court is bound to apply the plain and ordinary meaning of the term damages. 

The plain meaning of damages, as understood by the average lay person, includes the costs 

expended in complying with any relief ordered by a court. The Sapienzas request that the 

certified question be answered in the affirmative. 

III.  In The Alternative, Liberty Mutual’s Technical Definition Of Damages 
Renders The Policies Ambiguous 

 
 The Sapienzas maintain that the term damages is unambiguous and should be 

afforded its plain and ordinary meaning. At best, Liberty Mutual’s technical definition of 

damages renders the policy ambiguous. A policy is only ambiguous“[i]f, after examining the 

plain meaning of the whole policy, there is a genuine uncertainty as to which of two or more 

meanings is correct.” Larimer v. Am. Family Mut. Ins. Co., 2019 S.D. 21 ¶ 9, 926 N.W.2d 472, 

475 (quotation omitted). And where a policy is ambiguous, this Court is required to adopt 

“the interpretation most favorable to the insured” Id. (quotation omitted). Any ambiguity “is 
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to be construed most strongly against the insurer and in favor of the insured.” Wilson v. Allstate 

Ins. Co., 186 N.W.2d 553, 557 (S.D. 1971)(emphasis added). “However, the court may not 

seek out a strained or unusual meaning for the benefit of the insured.” Ass Kickin Ranch, at 

¶ 10 (citation omitted).   

 The interpretation most favorable to the insured is the interpretation in favor of 

coverage. If the term damages is indeed ambiguous, this Court is required to adopt the 

interpretation most favorable to the Sapienzas—an interpretation that would provide 

coverage for the costs and expenses incurred by the Sapienzas in complying with the remedy 

ordered by the Circuit Court. Public policy favors the interpretation providing coverage 

where ambiguity exists. After all, to avoid any ambiguity, Liberty Mutual could have specified 

that damages applied only to legal damages ordered to be paid to third parties and associated 

with non-equitable remedies. Instead, Liberty Mutual left the term undefined and offers its 

technical definition after the fact. The Sapienzas are entitled to the benefit of any ambiguity 

in the policies and Liberty Mutual’s decision not to define the term must be construed “most 

strongly” against them. Wilson, 186 N.W.2d at 557.    

 In the event this Court determines that the technical definition of damages renders 

the policy ambiguous, the interpretation in favor of coverage must be adopted. The 

interpretation of the term damages in favor of coverage in this case includes all costs or 

expenses that are the result of the Sapienzas’ liability for the McDowells’ property damage. 

Under this analysis, the certified question must be answered in the affirmative.   

Conclusion 
 
 The Court should answer the certified question in the affirmative.  The Sapienzas 

purchased insurance expecting coverage for costs incurred as a result of legal liabilities—

regardless of whether those costs came in the form of a money judgment or injunctive relief. 



20 

Liberty Mutual could have, but did not, offer a technical, narrow definition of the term 

damages into the Policies. This court must construe unambiguous terms according to their 

plain and ordinary meaning. If the Court deems the term ambiguous, the Court must adopt 

the interpretation most favorable to the insured.  Under either analysis, the Policies provide 

coverage for the substantial costs and losses incurred by the Sapienzas as a result of their 

liability. For these reasons, the Sapienzas respectfully submit that the certified question must 

be answered in the affirmative. 
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JURISDICTIONAL STATEMENT 

This Court has jurisdiction to accept a certified question from a United 

States district court under SDCL § 15-24A-1. 

STATEMENT OF LEGAL ISSUE 

This Court has accepted the following certified question from the United 

States District Court, District of South Dakota, Central Division: 

Do the costs incurred by the Sapienzas to comply with 

the injunction constitute covered “damages” under the 

Policies such that Liberty Mutual must indemnify the 

Sapienzas for these costs? 

STATEMENT OF THE CASE 

This is an insurance coverage case. Sapienzas commenced this action on 

September 7, 2018, in United States District Court for the District of South Dakota 

seeking to compel Liberty Mutual to pay for costs they incurred to remove their 

house in the McKennan Park Historic District of Sioux Falls after they failed to 

correct violations of building code regulations. The Sapienzas’ Complaint alleges 

breach of contract, including breach of the duty to defend and breach of the duty to 

indemnify. Sapienzas also alleged breach of the duty of good faith and fair 

dealing, breach of fiduciary duty, and bad faith.  

On October 2, 2018, Liberty Mutual moved to dismiss the Sapienzas’ 

Complaint for failure to state a claim upon which relief can be granted, pursuant to 

Fed. R. Civ. P. 12(b)(6). On May 17, 2019, the District Court, the Honorable 

Judge Roberto A. Lange, granted in part and denied in part Liberty Mutual’s 

motion to dismiss. With respect to Liberty Mutual’s alleged breach of the duty to 
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indemnify, the District Court certified to this Court the question presented above.  

On June 7, 2019, this Court issued its Order Accepting Certification of the 

question presented by the District Court.   

STATEMENT OF THE FACTS 

Sapienzas seek indemnity coverage under the liability sections of the 

insurance policies issued by Liberty Mutual for the costs they incurred in 

removing the house they built in the McKennan Park Historic District of Sioux 

Falls. 

A. Sapienzas’ house. 

Sapienzas allege they moved to Sioux Falls, South Dakota in 2012, and in 

2013 purchased a home in the McKennan Park Historic District of Sioux Falls. 

(DR 1, at 2, ¶¶ 5-6).1  They tore down the existing house on the property and 

planned to build a new house. (Id. at 3, ¶ 7).  They hired an architect to design the 

house, and submitted a proposal to the Sioux Falls Board of Historical 

Preservation. (Id. at 3, ¶ 9).  They then hired a contractor to build the house. (Id. at 

3-4, ¶ 10).   

Pierce and Barbara McDowell lived adjacent to the lot on which Sapienzas 

were building the house.  As construction progressed, McDowells became 

increasingly concerned about the proximity and size of Sapienzas’ house. 

                                              

 
1 Consistent with the Sapienzas Brief, references to the District Court record are 

denoted by “DR” followed by the docket number and page and references to the 

Appendix are denoted by “APP” and the corresponding page number. 
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McDowell v. Sapienza, 2018 S.D. 1, ¶ 7, 906 N.W.2d 399.  In May, 2015, after 

requesting an inspection of their chimney, McDowells were informed by the fire 

inspector that they could no longer use their fireplace. Id. at ¶ 8.  The fire inspector 

noted City ordinance requirements regarding chimneys required them to extend at 

least two feet above the highest point in any structure located within ten horizontal 

feet of the chimney and McDowells’ use of the chimney would violate the 

ordinance because of the newly constructed Sapienza home. Id.  Four days later, 

on May 8, 2015, McDowells’ attorney sent Sapienzas a letter demanding that they 

cease and desist construction of their house or face legal action. Id. at ¶ 9.  

Sapienzas did not stop construction. Id.  On May 15, 2015, McDowells initiated 

their lawsuit against Sapienzas.  Sapienzas continued their construction of the 

house until it was complete in January, 2016. Id.  

B. McDowell lawsuit. 

On May 15, 2015, McDowells initiated a lawsuit against Sapienzas in the 

Circuit Court, Second Judicial District.  The McDowells’ complaint advanced 

three counts against Sapienzas. (DR 1-1, at 2-3, ¶¶ 4-7).  Count 1 sought 

“Permanent Injunctive Relief,” and specifically sought “a permanent injunction 

prohibiting further construction inside or outside the Sapienzas’ residence until the 

residence is brought into compliance with the 2013 Shape Places Zoning 

Ordinance of the City of Sioux Falls and until the home is relocated in such a 

fashion as to not cause the McDowell home to violate the Residential Code.” (DR 

1-1, at 6, ¶ 31).   
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Count 2, entitled “Negligence,” also sought a permanent injunction, and 

alternatively sought damages. (Id. at 7, ¶ 39).  The alleged damages included 

McDowells’ access to natural sunlight that had been significantly blocked, the 

quiet enjoyment of their property, a decline in the value of their property, and that 

“they can no longer use their wood fireplace.” (Id. at 7, ¶ 38).   

Count 3 alleged “Nuisance,” and, similar to Counts 1 and 2, sought an 

injunction and damages, alleging the same damages as alleged in Count 2, 

including that they were prevented “from using their wood fireplace.” (Id. at 8, 

¶ 43).   

At trial of McDowells’ lawsuit, the circuit court, the Honorable John Ryan 

Pekas, bifurcated the issues and first considered McDowells’ claim for injunctive 

relief. (DR 1-6, at 6-7, ¶ 11, DR 1-4, at 25).  After a three-day trial, the circuit 

court “issued a lengthy memorandum decision indicating it would grant a 

mandatory injunction requiring Sapienzas to modify their home to comply with 

the State regulation for historic districts.  Sapienzas were also required to modify 

their home so McDowells could use their fireplace.” McDowell v. Sapienza, at 

¶ 11.  The circuit court order specifically held that “the McDowells are entitled to 

injunctive relief that the Sapienzas must bring their residence into compliance with 

the Administrative Rules of South Dakota 24:52:07:04 and Secretary of the 

Interior Regulations regarding the requirements for new construction in historic 

districts … or rebuild it.” (DR 1-4, at 29).   

No damages were awarded to the McDowells.  (Id.).   
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Sapienzas appealed to this Court, which affirmed the circuit court order 

granting injunctive relief in favor of McDowells and against Sapienzas. McDowell 

v. Sapienza, at ¶¶ 22, 312.  With respect to the relief awarded to McDowells, this 

Court held that “[p]ecuniary compensation would not provide adequate relief in 

this case.” Id. at ¶ 24.  This Court further noted that the “types of intangible harm” 

involved would not be rectified by pecuniary compensation and that because 

“pecuniary compensation would not afford an adequate relief here, the circuit 

court was statutorily authorized to issue an injunction.” Id.  This Court also 

specifically noted that the harm at issue was not limited to harm suffered by 

McDowells, but was harm to McKennan Park itself, which would not be remedied 

by payment of money to McDowells. Id. at ¶ 26.   

This Court affirmed the circuit court order, resulting in a final judgment 

affording only injunctive relief to the McDowells. Id. at ¶ 31.   

Sapienzas’ Complaint alleges that the “Circuit Court also ordered the 

Sapienzas to forfeit the appeal bond and the funds be used by the Sheriff to 

remove the home or transmitted to the McDowells if the home was demolished by 

the Sapienzas.” (DR 1, at 8, ¶ 29).  Sapienzas’ Complaint fails to note that the 

circuit court reversed itself and issued an order on August 24, 2018 granting the 

Sapienzas’ Motion for Release of Supersedeas Bond and ordering that “the funds 

                                              

 
2 This Court reversed the circuit court, to the extent that it held that Sapienzas had 

violated a set-back requirement relating to the height of chimneys, agreeing with 

Sapienzas that their home was not cited in violation of the chimney regulation. (Id. 

at ¶¶ 36-40).   
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securing said bond, shall be released back to Defendants Joseph Sapienza and Sara 

Jones Sapienza, M.D.” (DR 11-4 at 1). 

C. Defense of the McDowell lawsuit and notice to Liberty Mutual. 

After being served with the McDowells’ complaint on May 13, 2015, 

Sapienzas retained attorney Richard Travis of May & Johnson, P.C., of Sioux 

Falls, who filed an Answer on behalf of Sapienzas on June 12, 2015. (DR 11-1).  

On behalf of Sapienzas, Mr. Travis stipulated to a scheduling order. (DR 11-2).  

He also was served with amended deposition notices of Sapienzas, scheduling 

their depositions for July 22, 2015. (DR 11-3).   

Sapienzas first gave notice of the McDowells’ lawsuit to Liberty Mutual on 

August 24, 2015. (DR 1-5, at 3).  Liberty Mutual agreed to provide a defense to 

Sapienzas and issued a reservation of rights letter dated November 30, 2015. (DR 

1-5, at 2).  Instead of retaining panel counsel, Liberty Mutual agreed to allow 

Sapienzas’ retained counsel to continue to represent them and Mr. Travis 

represented them at the trial before the circuit court (DR 1-4, at 2) and in the 

appeal to this Court. (DR 1-6, at 2).   

Following the issuance of the circuit court’s Memorandum Decision and 

Order, Liberty Mutual provided Sapienzas with an updated coverage position in a 

letter dated March 7, 2017. (DR 1-5).  Liberty Mutual stated to Sapienzas that it 

would “continue to provide a defense ..., including any appeal of the court’s 

Memorandum Decision and Order.” (Id. at 1).  Liberty Mutual also explained that 

the insurance policies issued to Sapienzas would “provide no coverage related for 
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(sic) the injunctive relief set forth in that order.”  Liberty Mutual continued to 

maintain a reservation of rights as explained in the letter. (Id.)  Liberty Mutual’s 

letter identified the specific insurance policy language at issue, discussed the 

factual background and decision of the circuit court, and explained that injunctive 

relief does not constitute damages as that term is used in the insurance policies. 

(Id. at 3-8).  The letter also attached a copy of certain pages of the insurance 

policies (Id. at 10-27).3   

D. Insurance policies. 

Liberty Mutual issued two insurance policies to Sapienzas, a Homeowners 

Policy (DR 1, at 4, ¶ 12; DR 1-2) and an Excess Policy (DR 1, at 5, ¶ 15; DR 1-3).   

The Homeowners Policy provides, in relevant part:   

SECTION II – LIABILITY COVERAGES 
 

COVERAGE E – Personal Liability 
 

If a claim is made or a suit is brought against an “insured” for 

damages because of “bodily injury” or “property damage” caused by 

an “occurrence” to which this coverage applies, we will:  

 

1. Pay up to our limit of liability for the damages for which the 

“insured” is legally liable.  Damages include prejudgment 

interest awarded against the “insured”; and  

 

2. Provide a defense at our expense by counsel of our choice, 

even if the suit is groundless, false or fraudulent.  We may 

investigate and settle any claim or suit that we decide is 

appropriate.  Our duty to settle or defend ends when the 

                                              

 
3 The copy of Liberty Mutual’s March 7, 2017 letter (DR 1-2) attached to 

Sapienzas’ Complaint is complete, but the pages are out of order.  Pages 4, 5, 6, 

and 7 are in reverse order.   
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amount we pay for damages resulting from the “occurrence” 

equals our limit of liability. 

 

(DR 1-2, at 18).   

 

DEFINITIONS 
 

* * * 

 

6. “Property damage” means physical injury, to, destruction of, 

or loss of use of tangible property.   

 

(DR 1-2, at 8).   

 

The Excess Policy provides, in relevant part:  

I. DEFINITIONS 
 

* * * 

 

7. “property damage” means: (a) injury to or destruction of 

tangible property; (b) injury to intangible property sustained 

by an organization as the result of false eviction, malicious 

prosecution, libel, slander or defamation. 

 

* * * 

 

II. COVERAGE – PERSONAL EXCESS LIABILITY 

 

We will pay all sums in excess of the retained limit and up to our 

limit of liability for damages because of personal injury or 

property damage to which this policy applies and for which the 

insured is legally liable.   

 

(DR 1-3, at 6, 7).   

 

STANDARD OF REVIEW 

In analyzing questions certified to it by the federal district court, the South 

Dakota Supreme Court employs “the same legal standards … that [it uses] when 

reviewing appellate cases.” In re Certification of a Question of Law from U.S. 
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Dist. Court, Dist. of S. Dakota, S. Div., 2014 S.D. 57, ¶ 7, 851 N.W.2d 924, 926. 

This is true even though the Court “[t]echnically … does not sit as an appellate 

court” in such cases. Id.  

The certified question involves interpretation of an insurance policy. 

“Insurance contract interpretation is a question of law reviewed de novo.” Batiz v. 

Fire Ins. Exch., 2011 S.D. 35, ¶ 10, 800 N.W.2d 726, 728. 

ARGUMENT 

A. Rules of construction and interpretation of insurance policies. 

The foundation of insurance coverage analysis involves construction and 

interpretation of insurance policies. The rules of construction and interpretation of 

insurance policies are well-established both by statute and common law. 

An insurance policy is a contract. See Fedderson v. Columbia Ins. Grp., 

2012 S.D. 90, ¶ 6, 824 N.W.2d 793, 795, quoting State Farm Fire & Cas. Co. v. 

Harbert, 2007 S.D. 107, ¶ 17, 741 N.W.2d 228, 234. (“The insured’s ‘rights and 

obligations’ under the ‘insurance contract are determined by the language of the 

contract.’”) See also Ass Kickin Ranch, LLC v. N. Star Mut. Ins. Co., 2012 S.D. 

73, ¶ 9, 822 N.W.2d 724, 727 (“[T]he scope of coverage of an insurance policy is 

determined from the contractual intent and the objectives of the parties as 

expressed in the contract.”) (emphasis added).  

Interpretation of insurance contracts is further codified by statute:  

Every insurance contract shall be construed according to the entirety 

of its terms and conditions as set forth in the policy and as amplified, 
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extended, or modified by any rider, endorsement, or application 

lawfully made a part of the policy. 

SDCL § 58-11-39.  Application of the statute means that when a term is not 

expressly defined, the court first looks to see if its “meaning can be determined by 

reviewing the policy language as a whole.” Zochert v. Nat’l Farmers Union Prop. 

& Cas. Co., 1998 S.D. 34, ¶¶ 6-7, 576 N.W.2d 531, 532. See also Hemmer–Miller 

Dev. Co. v. Hudson Ins. Co., 59 S.D. 129, 133, 238 N.W. 342, 343 (1931). (“[A]ll 

the provisions of the policy must be considered and construed together, and the 

intention ascertained from the language of the policy alone, if possible.”)  

In considering the provisions of the policy, “[w]e ascribe to contract 

language plain and ordinary meaning.” Opperman v. Heritage Mut. Ins. Co., 1997 

S.D. 85, ¶ 4, 566 N.W.2d 487, 490.  But the “plain and ordinary” meaning is not 

determined by isolating certain words to examine every possible definition: 

To understand their meanings, these terms ought to be measured with 

their companions: … Under the canon of noscitur a sociis, words take 

import from each other. … This maxim of interpretation is “wisely 

applied where a word [or phrase] is capable of many meanings in 

order to avoid the giving of unintended breadth” to contract 

provisions. 

Id. at ¶¶ 6, 7, citing Jarecki v. G. D. Searle & Co., 367 U.S. 303, 307, 81 S. Ct. 

1579, 1582, 6 L. Ed. 2d 859, 862–63 (1961) (other citations omitted). In 

Opperman, for example, the court determined the meaning of the terms “process” 

and “warehouse” by applying their “common, industry usage” rather than the 

expansive number of different possible dictionary definitions. Id. 
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Moreover, it is long-established law that the plain and ordinary meaning 

rule does not permit courts to engage in “forced construction, or to make a new 

contract for the parties.” Stene v. State Farm Mut. Auto. Ins. Co., 1998 S.D. 95, 

¶ 14, 583 N.W.2d 399, 402, quoting St. Paul Fire & Marine Ins. v. Schilling, 520 

N.W.2d 884, 887 (S.D. 1994). “Insurance contracts warrant reasonable 

interpretation, in the context of the risks insured, without stretching terminology.” 

Opperman, 1997 SD 85 at ¶ 4, citing State Farm Mut. Auto. Ins. Co. v. Vostad, 

520 N.W.2d 273, 275 (S.D. 1994). “Essentially, this means that when the terms of 

an insurance policy are unambiguous, these terms cannot be enlarged or 

diminished by judicial construction.” Am. Family Mut. Ins. Co. v. Elliot, 523 

N.W.2d 100, 102 (S.D. 1994). 

“Ambiguity in an insurance policy is determined with reference to the 

policy as a whole and the plain meaning and effect of its words.” Batiz v. Fire Ins. 

Exch., 2011 S.D. 35, ¶ 10, 800 N.W.2d 726, 729 (citation omitted). Ambiguity 

exists “when application of rules of interpretation leave a genuine uncertainty as to 

which of two or more meanings is correct.” Standard Fire Ins. Co. v. Cont’l Res., 

Inc., 2017 S.D. 41, ¶ 13, 898 N.W.2d 734, 738 (citation omitted). Ambiguity in a 

policy “must be construed most strongly against the insurer and in favor of the 

insured.” Wilson v. Allstate Ins. Co., 85 S.D. 553, 557, 186 N.W.2d 879, 881 

(1971). But the uncertainty must be real and not manufactured or contrived: 

“insurance policies must be subject to a reasonable interpretation and not one that 

amounts to an absurdity.” Vostad, 520 N.W.2d at 275. See also Prokop v. N. Star 
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Mut. Ins. Co., 457 N.W.2d 862, 864 (S.D. 1990) (courts are to look to the “natural 

and obvious import of the language, without resorting to subtle and forced 

construction for the purpose of either limiting or extending their operation.”) The 

fact that the parties differ as to the contract’s interpretation does not create an 

ambiguity. Zochert v. Nat’l Farmers Union Prop. & Cas. Co., 1998 S.D. 34, ¶ 5, 

576 N.W.2d 531, 532. “Rather, a contract is ambiguous only when it is capable of 

more than one meaning when viewed objectively by a reasonably intelligent 

person who has examined the context of the entire integrated agreement.” Coffey 

v. Coffey, 2016 S.D. 96, ¶ 9, 888 N.W.2d 805, 809. 

Finally, Sapienzas seek indemnity coverage under the liability coverage 

section in their Homeowners Policy; they are not seeking first-party property 

coverage. (See Brief of Plaintiffs Joseph Sapienza and Sarah Jones Sapienza, M.D. 

at pp. 7, 12). This liability coverage is separate and distinct from first-party 

property insurance for damage to a homeowners’ own property.  

It is necessary to keep in mind the basic distinction between liability 

insurance and property insurance. Property insurance generally 

insures against specified risks or damage to property owned by, or 

placed in the care or custody of, the insured. Liability insurance, in 

contrast, covers the liability of the insured for property damage to 

property that is not owned by, or in the care or custody of, the 

insured. In fact, this requirement of nonownership is often expressly 

stated in the policy.  
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Property damage; nonowned property, 12 Couch on Ins. § 172:26 (emphasis 

added).4 

B. Insurance policy language – applying the rules of construction 

and interpretation. 

 

The Sapienzas’ Homeowners Policy states in the Insuring Agreement that 

coverage is provided for a suit “brought against an ‘insured’ for damages because 

of … ‘property damage’ caused by an ‘occurrence’ to which this insurance 

applies, ….”  (DR 1-2, at 18) (emphasis added).  The Insuring Agreement also 

provides that Liberty Mutual will pay up to its limit of liability “for the damages 

for which the ‘insured’ is legally liable.” (Id).5  Further “[d]amages include 

prejudgment interest awarded against the ‘insured.’” (Id.).   

Thus, for a claim to fall within the scope of the Insuring Agreement, the 

claim must be “brought against an ‘insured.’”  Further, the claim against the 

insured must be “for damages because of … ‘property damage.’”  If there is a 

claim against an insured for “damages because of … ‘property damage,’” then 

Liberty Mutual will pay “for the damages” up to the limit of liability.  By using 

the definite article “the” to modify “damages” in subparagraph 1 of the Insuring 

                                              

 
4 Consistent with the explanation in Couch, both the Homeowners Policy and the 

Excess Policy exclude coverage for damage to property owned by the insured.  

(DR 1-2, at p. 20; DR 1-3, at p. 8). 

5 The Insuring Agreement of the Excess Policy issued by Liberty Mutual to 

Sapienzas, which applies in excess of the Homeowners Policy, similarly applies to 

“liability for damages because of … property damage to which this policy 

applies and for which the insured is legally liable.”  (DR 1-3, at 7).     
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Agreement, “the damages” necessarily refers to the “damages because of … 

‘property damage’” referenced in the immediately-preceding sentence of the 

Insuring Agreement.  Accordingly, “the damages” covered under the Insuring 

Agreement are the damages because of property damage alleged in the claim 

“against an ‘insured.’”  “The damages” are the damages of the plaintiff for which 

the insured is legally liable.   

That is the nature of liability coverage – to pay the damages to another 

party for which the insured is legally liable, subject to other provisions in the 

insurance policy. 

McDowells’ complaint alleged, in part, that because of the location and 

height of Sapienzas house, McDowells “can no longer use their wood fireplace.”  

(DR 1-1, at 7, ¶ 38).  The term “property damage” is defined to include “loss of 

use of tangible property.”  (DR 1-2, at p. 8).  Thus, the McDowells’ complaint 

included allegations “against [Sapienzas] for damages because of … ‘property 

damage’ …” to McDowells’ house.   

Because the McDowells’ complaint alleged that McDowells suffered 

“damages because of … ‘property damage’ …,” the Insuring Agreement of the 

Homeowners Policy was satisfied.  For this reason, Liberty Mutual agreed to 

provide a defense to Sapienzas against the McDowells’ lawsuit.   

The McDowells’ lawsuit also, alternatively, sought a temporary and 

permanent injunction.  Indeed, the injunctive relief was the primary relief sought 

by McDowells in their lawsuit.  Count 1 of the McDowells’ complaint sought 
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“Permanent Injunctive Relief,” “prohibiting further construction inside or outside 

the Sapienzas’ residence until the residence is brought into compliance with the 

2013 Shape Places Zoning Ordinance of the City of Sioux Falls and until the home 

is relocated ….”  No damages are sought in Count 1. (DR 1-1 at 6, ¶ 31).  Count 2 

of the McDowells’ complaint also sought a permanent injunction, and sought 

damages alternatively. (Id. at 7, ¶ 39).  Count 3 also sought an injunction, and 

alternatively damages. (Id. at 8, ¶ 43).   

As the McDowells’ lawsuit proceeded, it became clear the sole relief 

sought was injunctive relief.  The McDowells did not seek any award of damages 

at trial and the circuit court did not award damages. (DR 1-4, at 29).  On appeal, 

this Court did not address issues of damages, but instead considered whether the 

injunctive relief granted by the circuit court was authorized and within the 

discretion of the circuit court.  McDowell v. Sapienza, at ¶¶ 23-31.  Accordingly, 

once this Court issued its Opinion on January 3, 2018, the possibility of damages 

being awarded in favor of McDowells and against Sapienzas was no longer a part 

of the lawsuit.  The case was purely one of injunctive relief. 6  

                                              

 
6 There is an important distinction between an insurer’s duty to defend and its duty 

to indemnify under a liability policy, which applies here. An insurer's duty to 

defend and its duty to indemnify are separate and independent duties.  North Star 

Mut. Ins. v. Korzan, et al., 2015 S.D. 97, ¶ 15, 873 N.W.2d 57 (2015). 

“Importantly, ‘[a]n insurer’s duty to defend is distinct from–and broader than–its 

duty to indemnify.’”  Geidel v. De Smet Farm Mut. Ins. Co. of South Dakota, 2019 

S.D. 20, ¶ 8, ___ N.W.2d ___, quoting Lowry Construction & Concrete, LLC v. 

Owners Ins. Co., 2017 S.D. 53 ¶ 8, 901 N.W.2d 481.  The duty to defend need 

only arguably appear on the face of the pleadings.  Demaray v. De Smet Farm 
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The award of injunctive relief is not an award “for damages because of … 

‘property damage’” as required by the Insuring Agreement of the Homeowners 

Policy and Excess Policy.  There were no damages awarded to McDowells 

because of property damage to their home.  Instead, the relief McDowells pursued 

and awarded in the lawsuit was for injunctive relief.  The injunctive relief did not 

result in any damage award to McDowells because of any property damage to 

McDowells’ property.  Instead, McDowells sought, and the circuit court granted, 

“a mandatory injunction requiring Sapienzas to modify their home to comply with 

the State regulation for historic districts.  Sapienzas also were required to modify 

their home so that McDowells could use their fireplace.” McDowell v. Sapienza, at 

¶ 11.  Thus, Sapienzas did not become legally liable for damages to McDowells 

because of property damage.  Instead, the Sapienzas were required to make 

modifications to their own property. 

By characterizing the term “damages” as including injunctive relief and 

resulting costs, Sapienzas are asking this Court to “indulge in forced construction, 

or to make a new contract for the parties.”  Hemmer-Miller Dev. Co. v. Hudson 

                                                                                                                                       

 

Mut. Ins. Co., 2011 S.D. 39, 801 N.W.2d 284 at ¶ 8. If even one claim is covered 

by the policy, an insurer must defend.  Korzan, et al., at ¶ 15. The duty to 

indemnify, however, “arises only on a showing that the insured contingency 

occurred.”  St. Paul Fire and Marine Ins. Co. v. Engleman, 2002 S.D. 8, at ¶ 8, 

639 N.W.2d 192.  Thus, while Liberty Mutual had a duty to defend Sapienzas 

because of the possibility that coverage could exist based on allegations in 

McDowells’ complaint, Liberty Mutual had no duty to indemnify, because the 

relief ultimately awarded did not constitute “damages” for which the insured was 

legally liable as required by the insuring agreements of the insurance policies. 
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Ins. Co. of New York, 59 S.D. 129, 131, 238 N.W. 342 (1931).  Sapienzas’ effort 

to enlarge the scope of the Insuring Agreement, and particularly the meaning of 

the word “damages” and the context in which it is used throughout the insurance 

contracts, is not a reasonable interpretation of the policy language, and 

accordingly must be rejected.  Opperman v. Heritage Mut. Ins. Co., 1997 S.D. 85, 

¶ 4, 566 N.W.2d 487.   

C. South Dakota law regarding damages. 

 

“The sole object of compensatory damages is to make the injured party 

whole.” Hulstein v. Meilman Food Indus., Inc., 293 N.W.2d 889, 891 (S.D. 1980) 

(emphasis added), citing Ralston Purina Co. v. Jungers, 86 S.D. 583, 588, 199 

N.W.2d 600, 604 (1972). Although this Court has not yet directly addressed the 

specific issue of whether costs associated with injunctive relief can constitute 

“damages”. under a liability insurance policy, this Court has addressed analogous 

circumstances. Public Entity Pool for Liability (PEPL) v. Score, et al., 2003 S.D. 

17, 658 N.W.2d 64 (2003). In Score, two state employees, who had been sued for 

negligence, sought payment from the Public Entity Pool for Liability (PEPL fund) 

for attorney’s fees and costs incurred in defending the liability lawsuit against 

them.  The PEPL fund brought a declaratory action seeking a declaration it had no 

obligation to defend the employees in the liability lawsuit. Id. at ¶ 3. The 

employees argued that, in addition to providing coverage for their legal expenses 

incurred in the liability lawsuit, the PEPL fund’s Memorandum of Liability 

Coverage applied to the “defense costs” incurred in the declaratory judgment 
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action. Id. This Court rejected this argument, noting that the defense obligation 

under the Memorandum provided that the “defense costs” must be “generated by 

and related to … a claim.” This Court noted that the Memorandum provided that 

the PEPL fund would “defend any claim or suit for damages ….”  A “claim or suit 

for damages” did not include a suit for declaratory judgment. Id. at ¶ 14. 

Although the PEPL fund is not an insurance policy, it has been 

characterized as a self-insurance pool. Id. at ¶ 10. Further, similar to an insurance 

policy, the agreement is interpreted according to the rules of contract law that rely 

on the intent of the parties and the contract itself. Id. at ¶ 13. Thus, the reasoning 

and holding in Score apply to the case at hand, supporting the conclusion that a 

claim for injunctive relief is not a claim “for damages.”  

Similarly, in Dan Nelson Automotive Group, Inc. et al v. Universal 

Underwriters Group, 2008 WL 170084 (D. S.D.), the court addressed the issue of 

whether an Attorney General’s petition for equitable relief constituted a civil 

action for damages. After considering caselaw from various other jurisdictions, the 

court held that there is a significant distinction between an action brought by an 

individual consumer for damages and an attorney general’s petition seeking 

equitable relief. The court specifically rejected the argument that the potential of a 

money judgment in the form of restitution or disgorgement constituted a suit for 

damages. Id. at 7-8, citing City of Fort Pierre v. United Fire and Casualty 

Company, 463 N.W.2d 845, 848 (S.D. 1990) (civil penalties prayed for by federal 
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government for intentionally violating Clean Water Act were punitive in nature 

and did not constitute a suit for damages requiring insurer to defend).  

Further, whether a claim for injunctive relief constitutes a claim for 

damages was directly addressed by the court in Headley v. St. Paul Fire & Marine 

Ins. Co.: 

The Headleys’ claim against Midland for injunctive relief pursuant to 

SDCL 34A–10 is not covered under any policy of insurance issued to 

Midland by St. Paul.  St. Paul is not obligated to defend Midland against 

any such claim, as it is not for a sum of money which Midland may be 

obligated to pay under the terms of the policy’s coverage. 

 

712 F. Supp. 745, 749 (D. S.D. 1989).  The language of the St. Paul insurance 

policy at issue in Headley is described as applying to all sums the insured “was 

legally obligated to pay as damages arising out of bodily injury or property 

damage,” and as such is fundamentally the same as the language in the Insuring 

Agreement of the Homeowners Policy and Excess Policy. 

The reasoning of this Court in Score, along with the holdings in Dan 

Nelson Automotive Group and Headley lead to the conclusion that injunctive relief 

and associated costs do not fall within the Insuring Agreement of the Homeowners 

Policy or the Excess Policy.  Sapienzas advocate an unreasonable and overbroad 

interpretation of the term “damages” that fails to consider these cases and 

improperly applies or disregards the basic rules of construction and interpretation 

that this Court has consistently applied to insurance policies. 
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D. Case law from other jurisdictions overwhelmingly holds that the 

term “damages” in a liability insurance policy does not include 

injunctive relief. 

 

A substantial majority of courts have held that injunctive relief – outside 

the environmental clean-up context – does not constitute “damages” as the term is 

used in an insuring agreement in a liability insurance policy.7 

                                              

 
7 See, e.g., Windt, Allan D., “Duty to defend administrative proceeding or suit 

seeking injunctive relief,” 1 Insurance Claims and Disputes § 4:16 (6th ed.) 

(“Apart from the context of pollution claims, courts have, in general, held that the 

cost of compliance with an injunction is not regarded as a sum payable as 

damages.”) See also O’Brien and Associates, PC v. Tim Thompson, Inc., 247 Ill. 

App. 3d 472, 653 N.E.2d 956 (1995) (lawsuit seeking injunction requiring 

insureds to alternatively, reconstruct the house or pay off the mortgage plus 

interest and fees, could not be characterized as seeking “damages”); Nationwide 

Ins. Co. v. King, 673 F. Supp. 384, 387 (S.D. Cal. 1987) (injunction requesting 

injunctive relief from homeowners’ association restriction on window air 

conditioners not compensatory damages); State Farm Fire and Cas. Co. v. Nat’l 

Research Ctr. for College and University, 445 F.3d 1100 (8th Cir. 2006) (order 

that insured stop making misrepresentations and make clear and conspicuous 

disclosures did not constitute “damages” under liability policy); City of Thief River 

Falls v. United Fire and Casualty Co., 336 N.W.2d 274 (Minn. 1983) (liability 

policy providing coverage for “damages” did not apply to suit seeking to compel 

initiation of condemnation proceedings); Ellett Bros., Inc. v. United States Fidelity 

and Guarantee Co., 275 F.3d 384, 387 (4th Cir. 2001) cert denied 123 S. Ct. 94 

(2002) (proposed fund to monitor gun dealers was “forward-looking, prospective 

relief— not compensation for past injuries” and therefore was not covered 

“damages”); Fallon McElligott, Inc. v. Seaboard Sur. Co., 607 N.W.2d 801, 805 

(Minn. Ct. App. 2000) (no duty to defend suit seeking injunctive relief for 

copyright infringement in absence of claim for damages); Bullock v. Maryland 

Casualty Company, 85 Cal. App. 4th 1435, 102 Cal. Rptr.2d 804 (2001) (“[W]hile 

an [injunctive] order compelling compliance with [an ordinance] might be 

‘mitigative’ in some broad societal sense, the mitigation would be prophylactic, 

not remedial, and thus outside the zone of coverage.”); Seaboard Sur. Co. v. Ralph 

Williams’ Nw. Chrysler Plymouth, Inc., 81 Wash. 2d 740, 747, 504 P.2d 1139, 

1143 (1973) (suit by attorney general for injunctive relief rather than “redress for 

private individuals” did not seek damages); Green v. Heritage Mut. Ins. Co., 655 

N.W.2d 147, 153 (Wis. App. 2002); (Equitable relief, in the form of an injunction 
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In common usage, the plural noun “damages” has a specific meaning 

in a legal context, such as here, where a “legal obligation” is involved. 

The Oxford English Dictionary defines “damages,” when used in 

“law,” as “[t]he value, estimated in money, of something lost or 

withheld; the sum of money claimed or adjudged to be paid in 

compensation for loss or injury sustained.” …. Similarly, Black’s 

Law Dictionary defines the term as “[m]oney claimed by, or ordered 

to be paid to, a person as compensation for loss or injury.” … 

Therefore, paying a sum as “damages” pursuant to a legal obligation 

is not equivalent to paying any sum that is legally owed or legally 

required to be paid. Rather, “damages” has a more specific meaning, 

indicating a sum that is claimed by another, or ordered to be paid, as 

remediation for something lost or as compensation for injury. 

Elec. Motor & Contracting Co., Inc. v. Travelers Indem. Co. of Am., 235 F. Supp. 

3d 781, 789 (E.D. Va. 2017) (emphasis added; internal citations omitted). See also 

Patrons Oxford Mut. Ins. Co. v. Marois, 573 A.2d 16 (Me. 1990) (“The word 

‘damages’ is not ambiguous in the insurance context. Black letter insurance law 

holds that claims for equitable relief are not claims for ‘damages’ under the 

liability insurance contracts”); Jones v. Farm Bureau Mut. Ins. Co., 172 Mich. 

App. 24, 29, 431 N.W.2d 242, 245 (1988) (suit seeking “abatement of a nuisance” 

was for injunctive relief only, and did not constitute “sums which the insured shall 

become legally obligated to pay as damages”); Harris Corp. v. Travelers Indem. 

                                                                                                                                       

 

or otherwise, does not constitute “damages” within the meaning of an insurance 

policy providing liability coverage.); Moore v. State Farm Mut. Auto. Ins. Co., 

520 F. Supp. 2d 815, 826 (E.D. La. 2007) (no coverage for injunctive relief sought 

by insurance company against agent “[b]ecause the plain language of the … policy 

provides coverage only for ‘sums which the Insured shall become legally 

obligated to pay as damages”); State Farm Fire & Cas. Co. v. Metro. Mgmt., No. 

1:07CV00176HGKSC, 2007 WL 4157148, at *11 (D. Haw. Nov. 23, 2007) (relief 

sought included order to terminate management contract and turn over records; 

this was equitable relief for which coverage was not available). 
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Co., No. 96-166-CIV-ORL-19A, 1998 WL 1657171, at *7 (M.D. Fla. Mar. 19, 

1998) (“the phrase ‘for damages’ must be read to modify the phrase ‘all sums.’ 

Otherwise, the phrase ‘for damages’ would be rendered meaningless”). Under a 

“plain, ordinary and popular meaning” analysis, 

we cannot agree with the plaintiff that words and phrases such as “in 

law”, “in equity”, “legally”, and “damages” are so confusing and 

ultra-technical as to defy understanding and interpretation by those 

who have need for policies of insurance such as the one issued in the 

instant case. 

Ladd Const. Co. v. Insurance Co. of N. Am., 391 N.E. 2d 568, 573-74 (Ill. App. 

1979). 8 

Even when the term “damages” could conceivably be ambiguous, courts do 

not automatically hold that injunctive relief constitutes “damages.” See Cutler-

Orosi United School District v. Tulare County School District Liability/Property 

Self Insurance Authority, et al, 31 Cal. App. 4th 617, 630, 37 Cal. Rptr. 2d 106, 

113 (1995) (injunctive relief outside the environmental clean-up context is 

traditionally “prospective and prophylactic,” and construing “damages to include 

                                              

 
8 See also, Pennsylvania County Risk Pool, et al v. Northland Ins., 2009 WL 

506369 (M.D. Penn.) (in the context of insurance policy interpretation, claims for 

declaratory relief, injunctive relief, and restitution do not constitute claims for 

monetary damages, citing Bowen v. Massachusetts, 487 U.S. 879, 893 (1988)); 

Feed Store, Inc. v. Reliance Ins. Co., 774 S.W.2d 73, 75 (Tex. App. 1989), writ 

denied (Oct. 25, 1989) (where complaint alleged a tort but did not specifically 

request money damages, prayer for “such other and further relief” did not 

constitute suit for damages, also citing Bowen v. Massachusetts, 487 U.S. at 893 

(1988)).  
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such costs would effectively strike the ‘as damages’ qualification from the policy 

language”). 

Indeed, the requirement to pay for “damages” “is a far cry from the cost to 

unsuccessful litigants of complying with an injunctive decree.” Aetna Cas. & Sur. 

Co. v. Hanna, 224 F.2d 499, 503 (5th Cir. 1955) In Hanna, the insured was 

ordered to remove “fill dirt, rocks and boulders” that were encroaching on 

neighboring land, and to “build a bulkhead or other effective restraining wall” to 

prevent future encroachment. Id. at 501. The initial suit against the insureds did 

not seek damages, although damages were sought later for noncompliance with the 

injunction (although they were not granted because the insured eventually 

complied). The Fifth Circuit held that the insured’s liability insurance “clearly … 

covers only payments to third persons,” and did not provide coverage “against 

mandatory injunctive orders;” noting that to hold that coverage existed would 

“wholly ignore large portions of the context in which words are used.” Id. See also 

Maryland Cup Corp. v. Employers Mut. Liab. Ins. Co. of Wisconsin, 81 Md. App. 

518, 526, 568 A.2d 1129, 1133 (1990), citing Desrochers v. New York Cas. Co., 

99 N.H. 129, 106 A.2d 196, 198 (1954) (noting that a significant number of cases 

hold that damages have “an accepted technical meaning in law” as recompense to 

third parties for “injuries sustained” and holding that cost of compliance with an 

injunction does not constitute damages.) 

Further, the possibility that monetary damages could have been awarded by 

a court through its inherent power to award damages not otherwise sought does 
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not create liability coverage for an award of injunctive relief. For example, in 

General Star Indemnity Co. v. Lake Bluff School District No. 65, the Appellate 

Court of Illinois considered whether the insurer had a duty to defend against a 

family’s federal court lawsuit seeking to place their disabled child in a regular 

education classroom and reimburse their costs for medical evaluations and other 

educational services. The insurer and school district filed cross-motions for 

declaratory judgment as to the insurer’s duty to defend against the parents’ lawsuit 

(which was ultimately unsuccessful). Lake Bluff Sch. Dist. No. 65, 354 Ill. App. 3d 

118, 120, 819 N.E.2d 784, 787 (2004). The court held that the relief sought by the 

parents did not constitute compensatory damages:  

The crux of the…analysis is that it would be improper to speculate as 

to whether a court would award monetary damages where none were 

sought. To do so in this case would alter the parties’ responsibilities 

under the insurance contract by rendering almost meaningless the 

policy provision requiring that the suit seek “damages” from the 

insured. The underlying complaint’s general prayer for relief is not a 

request for monetary damages, and we may not speculate whether the 

federal court would have awarded such damages absent such a 

request. 

Id. at 123–24, 790. See also Morgan, Lewis & Bockius LLP v. Hanover Ins. Co., 

929 F. Supp. 764, 773 (D.N.J. 1996) (Where “all claims for money damages” were 

dismissed prior to trial, and the “sole issue tried … related to injunctive relief,” the 

insurer should not have been responsible for fees and costs for trial); see also York 

Golf & Tennis Club v. Tudor Ins. Co., 2004 ME 52, 845 A.2d 1173, 1177 

(potential for damages not sufficient to create duty to defend). 
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E. Environmental insurance coverage claims.  

 

Some courts have distinguished environmental contamination claims from 

the widely-held rule that injunctive relief does not constitute “damages” under a 

liability insurance policy.9 In the environmental contamination context, some 

courts have held that distinguishing compensatory damages from payments made 

as part of equitable relief is not so simple, particularly where the injured party 

could have done the work itself and then sued for monetary damages. See, e.g., 

Coakley v. Maine Bonding & Cas. Co., 136 N.H. 402, 414, 618 A.2d 777, 784 

(1992); New Castle Cty. v. Hartford Acc. & Indem. Co., 673 F. Supp. 1359, 1366 

(D. Del. 1987) (“This interpretation of the word “damages” finds support in cases 

that consider cleanup costs due to pollution.”) (collecting cases). See also Utica 

Mut. Ins. Co. v. Bausch & Lomb, Inc., 91 Md. App. 1, 11, 603 A.2d 1241, 1246 

(1992), aff’d in part, modified in part, 330 Md. 758, 625 A.2d 1021 (1993) 

(“There is a considerable body of case law in federal as well as in state courts on 

the question as to whether cleanup costs are damages covered by a CGL policy.”) 

(collecting cases). 

The reason environmental cases are different is that the “statutory schemes 

designed for environmental protection have a unique nature that blurs the 

                                              

 
9 With respect to environmental contamination claims, “Courts are by no means 

uniform in the resolution of this dispute.”  Aetna Cas. and Sur. Co., Inc. v. Pintlar 

Corp., 948 F.2d 1507, 1511 (9th Cir. 1991) (listing cases).  See also, Patrons 

Oxford Mutual Insurance Company v. Marois, 573 A.2d 16 (Me. 1990) (listing 

cases and concluding insured’s expense to clean up groundwater contaminated by 

leaking gas tanks not liability for damages). 
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distinction between monetary compensation and the expenditure of money to 

comply with a mandatory injunction.” Gen. Star Indemn. Co. v. Lake Bluff Sch. 

Dist. No. 65, 354 Ill. App. 3d 118, 126, 819 N.E.2d 784, 792 (2004).  Thus, the 

“costs of complying with an injunction are considered ‘damages’ only in special 

situations, such as the environmental litigation ….”  Id. at 124.  In the 

environmental contamination context, claims are asserted against an insured for 

payment of cleanup costs for property damage to another party’s property.  Aetna 

Cas. and Sur. Co., Inc. v. Pintlar Corp., 948 F.2d 1507, 1514 (9th Cir. 1991).  

Sapienzas are not seeking coverage for environmental contamination.  And more 

fundamentally, they are not seeking coverage for damage to another party’s 

property.  No damages were awarded in favor of McDowells to pay for any 

damage to the McDowells’ property; to the contrary, the relief granted was that 

Sapienzas were to bring their house into compliance with applicable building code 

regulations or remove the house. 

All the cases relied upon by the Sapienzas to support their contention that 

“damages” include injunctive relief, except one,10 are environmental cleanup 

                                              

 
10 The non-environmental case cited by Sapienzas is Liberty Mut. Ins. Co. v. Those 

Certain Underwriters at Lloyds, 650 F. Supp. 1553, 1560 (W.D. Pa. 1987), which 

has no application to this case.  At issue in Liberty Mutual v. Lloyds was whether 

back pay (in the form of money) awarded to an employment discrimination 

plaintiff constituted damages or equitable relief.  The language of the insuring 

agreement at issue was much broader than the language at issue here, providing 

coverage for “damages, direct or consequential, and expenses, all as more fully 

defined by the term ‘ultimate net loss’ on account of (1) personal injuries.” Id. 

Sapienzas’ Homeowners Policy and Excess Policy involves more-typical narrower 
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cases: See Outboard Marine Corp. v. Liberty Mut. Ins. Co., 154 Ill. 2d 90, 607 

N.E.2d 1204, 1216 (1992) (polluted water cleanup involving CERCLA claims); 

Minnesota Min. & Mfg. Co. v. Travelers Indem. Co., 457 N.W.2d 175 (Minn. 

1990) (claim under Minnesota Environmental Response and Liability Act); Aetna 

Cas. & Sur. Co. v. Pintlar Corp., 948 F.2d 1507, 1513 (9th Cir. 1991) (CERCLA 

response costs); Helena Chem. Co. v. Allianz Underwriters Ins. Co., 357 S.C. 631, 

594 S.E.2d 455 (2004) (cleanup of soil polluted by chemicals as required under 

the Comprehensive Environmental Response, Compensation and Liability Act of 

1980 (CERCLA)); Farmland Indus., Inc. v. Republic Ins. Co., 941 S.W.2d 505 

(Mo. 1997) (environmental response costs under CERCLA and state statute); 

Lindsay Mfg. Co. v. Hartford Acc. & Indem. Co., 118 F.3d 1263 (8th Cir. 1997) 

(cleanup of contaminated aquifer under CERCLA and Nebraska Environmental 

Protection Act). 

Significantly, jurisdictions relied upon by Sapienzas that have addressed the 

issue, have also held – in non-environmental cases – that injunctive relief does not 

constitute “damages” under a liability insurance policy.  Sapienzas ignore this case 

law. 

Sapienzas rely upon the Illinois case Outboard Marine Corp. v. Liberty 

Mut. Ins. Co., 154 Ill. 2d 90, 607 N.E.2d 1204, 1216 (1992).  But they fail to 

                                                                                                                                       

 

language providing coverage “for damages because of … ‘property damage” 

caused by an ‘occurrence’ ….”  Liberty Mutual v. Lloyds does not support 

Sapienzas’ contention that the costs to remove their house constitute damages 

covered under the Insuring Agreements of Sapienzas’ policies. 
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acknowledge that Illinois courts have held and continue to hold – outside the 

environmental cleanup context – that injunctive relief does not constitute damages. 

See Ladd Const. Co. v. Insurance Co. of N. Am., 391 N.E. 2d 568, 573-74 (Ill. 

App. 1979); O’Brien & Assocs., P.C. v. Tim Thompson, Inc., 274 Ill. App. 3d 472, 

478, 653 N.E.2d 956, 960 (1995) (noting “the unique nature of environmental 

statutes” and distinguishing Outboard Marine); Illinois State Bar Ass’n Mut. Ins. 

Co. v. Burkart, 2015 IL App (4th) 140936-U, ¶ 66. 

Similarly, Sapienzas rely upon the Minnesota case Minnesota Min. & Mfg. 

Co. v. Travelers Indem. Co., 457 N.W.2d 175 (Minn. 1990).  But they fail to note 

that Minnesota courts also have repeatedly held in non-environmental cases that 

equitable or injunctive relief is not “damages.” See, e.g., Kroschel v. City of Afton, 

524 N.W.2d 719 (Minn. 1994) (claims for declaratory relief and civil penalty were 

not claims seeking “damages”); City of Maple Lake v. Am. States Ins. Co., 509 

N.W.2d 399 (Minn. Ct. App. 1993) (condemnation proceeding for taking lakefront 

property is not action for “damages”); Gen. Cas. Co. of Ill. v. Four Seasons 

Greetings, No. A04-518, 2004 WL 2987796, at *12 (Minn. Ct. App. Dec. 28, 

2004) (“no duty to defend claims for injunctive relief, unless the possibility of 

damages also exists”); Fallon McElligott, Inc. v. Seaboard Sur. Co., 607 N.W.2d 

801, 805 (Minn. Ct. App. 2000) (same). See also TJB Companies, Inc. v. 

Maryland Cas. Co., 504 N.W.2d 476, 477 (Minn. 1993) (“The remedies of 

rescission and damages are mutually exclusive, and to characterize [rescission of a 

real estate contract] as a ‘near equivalent’ of damages is not only to rewrite the 
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policy and alter the insuring intent, but also to change the long-standing meaning 

of rescission in Minnesota.”)  Sapienzas also ignore that the Minnesota Supreme 

Court in Minnesota Mining distinguished other Minnesota cases seeking relief 

other than damages.  In particular, the court discussed City of Thief River Falls v. 

United Fire & Cas. Co., 336 N.W.2d 274 (Minn. 1983), in which it was held that a 

writ of mandamus was not an action seeking “damages.”  475 N.W.2d at 179.  

Accordingly, in City of Thief River Falls no indemnity coverage was available, 

because the money paid “was not paid to compensate the claimant for injury.”  Id.   

CONCLUSION 

The vast majority of courts that have addressed the issue – outside the 

environmental contamination context – have held that injunctive relief does not 

constitute “damages” as that term is used in the insuring agreement of a liability 

insurance policy.  This conclusion is consistent with the insurance policy language 

and properly applies the basic rules of insurance contract construction and 

interpretation.   

Liberty Mutual requests this Court answer the certified question in the 

negative and hold that the costs incurred by Sapienzas to comply with the 

injunction do not constitute covered “damages” under the insurance policies issued 

by Liberty Mutual to Sapienzas. 
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JURISDICTIONAL STATEMENT 

 This Court has jurisdiction to accept a certified question from a United States 

district court under SDCL § 15-24A-1. 

STATEMENT OF THE ISSUE PRESENTED 

On May 17, 2019, the United States District Court for the District of South 

Dakota certified the following question to the Supreme Court of South Dakota: 

Do the costs incurred by the Sapienzas to comply with the injunction constitute 

covered “damages” under the Policies, such that Liberty Mutual must indemnify 

the Sapienzas for these costs? 

 

This Court accepted the Certified Question on June 7, 2019. CICLA and NAMIC 

submit that the Court should answer this question in the negative.  

STATEMENT OF THE CASE AND FACTS  

 CICLA and NAMIC incorporate by reference the statements of the case and facts 

set forth in Defendant Liberty Mutual Insurance Company’s brief. 

STANDARD OF REVIEW 

 The South Dakota Supreme Court applies the same standard of review to certified 

question cases as it does to appellate cases. In re Certification of a Question of Law from 

U.S. Dist. Court, Dist. Of SD, S. Div., 2014 S.D. 57, ¶ 7, 851 N.W.2d 924, 926. 

INTEREST OF AMICUS CURIAE 

 The Complex Insurance Claims Litigation Association (“CICLA”) is a trade 

association of major property and casualty insurance companies. CICLA’s member 

companies have entered into insurance contracts in South Dakota and throughout the 

nation containing provisions similar or identical to those at issue in this appeal. 

Therefore, CICLA is vitally interested in the judicial interpretation of these coverage 

provisions and, because of its members’ extensive experience, can provide a unique 
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perspective on the issues presented. CICLA believes the proper interpretation of 

insurance contracts serves the public interest, as well as that of policyholders and 

insurers. 

The National Association of Mutual Insurance Companies (“NAMIC”) is the 

oldest property/casualty insurance trade association in the country, with more than 1,400-

member companies representing 41 percent of the total market. NAMIC supports 

regional and local mutual insurance companies on main streets across America and many 

of the country’s largest national insurers. NAMIC member companies serve more than 

170 million policyholders and write more than $253 billion in annual premiums. 

Members account for 54 percent of homeowners, 43 percent of automobile, and 35 

percent of the business insurance markets. Through NAMIC’s advocacy programs, it 

promotes public policy solutions that benefit NAMIC member companies and the 

policyholders they serve. 

ARGUMENT 

 The Court should answer the certified question in the negative.  Liberty Mutual 

Insurance Company’s (“Liberty Mutual’s”) liability insurance policies, subject to their 

terms, conditions, limitations, and exclusions, covered “damages” because of “bodily 

injury” or “property damage,” not orders of specific injunctive relief such as that granted 

in this matter. Liberty Mutual issued primary and excess homeowners’ liability coverage 

to the Sapienzas. The primary policy provides, in relevant part: 

If a claim is made or a suit is brought against an “insured” for damages because of 

‘bodily injury’ or ‘property damage’ caused by an ‘occurrence’ to which this 

coverage applies, we will:  

 

1. Pay up to our limit of liability for the damages for which the “insured” 

is legally liable. Damages include prejudgment interest awarded against 

the “insured.” 
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 (emphasis added). The excess policy provides, in pertinent part: 

 

We will pay all sums in excess of the retained limit and up to our limit of liability 

for damages because of personal injury or property damage to which this policy 

applies and for which the insured is legally liable. 

 

(emphasis added). 

 

The specific injunction entered against the Sapienzas plainly does not constitute 

covered “damages” under the plain language of the policies. The Sapienzas were ordered 

to “bring their residence into compliance with the Administrative Rules of South Dakota 

and Secretary of the Interior Regulations regarding the requirements for new 

construction…or rebuild it.” [DR at 90.]  “Damages” means compensatory damages a 

court awards for bodily injury or property damage to third parties. As later discussed 

herein, courts have uniformly agreed that this accepted, legal meaning of the term 

“damages” does not encompass injunctive relief, or costs of complying with injunctive 

relief, that are not compensatory awards of damages to third parties.  If the insurance 

contract were intended to impose the obligation now urged by the Sapienzas, it could 

easily have substituted broader language, or omitted the term “damages.”  It did not, and 

the specification of coverage for damages because of “bodily injury” or “property 

damage” is the crux of such liability insurance:  it protects insureds from traditional tort 

liability awards compensating third parties for their injuries.  

The Sapienzas’ costs to comply with equitable injunctive relief requiring them to 

bring their home into compliance with applicable regulations or rebuild it are not 

“damages” in any sense of that term.  The costs incurred to demolish the home did not 

compensate the Sapienzas’ neighbors for past injuries; it was not money awarded to their 
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neighbors at all.1  Rather, the costs were expended to comply with specific relief ordered 

to correct the Sapienzas’ own noncompliance with applicable law in the construction of 

their home. This relief is not covered by the Liberty Mutual policies.  

If liability insurers were required to indemnify policyholders for this type of 

injunctive relief, they would be subject to speculative, open-ended liabilities that would 

upset the predictability and risk-evaluation necessary for sound underwriting practices. 

The approach urged by the Sapienzas is so sweeping that it could extend liability 

insurance to virtually all costs of complying with regulations — since the avoidance of 

possible injury is surely a consistent objective and result of all such actions.  Moreover, 

as in most such situations, there is no nexus between the cost of correcting the Sapienzas’ 

violation of historic district construction rules and the measurement of harm to their 

neighbors.  Recognizing all of these considerations, courts have long held that “damages” 

under third-party liability insurance does not encompass specific injunctive relief or other 

non-damages remedies. This Court should affirm that same conclusion under South 

Dakota law. 

I. Under the plain language of the insurance policies and long-established law, 

insurance contracts covering suits for “damages” do not afford coverage for 

other forms of relief such as equitable injunctions.  

Liberty Mutual agreed in its policies, subject to its terms and conditions, to pay up 

to the limits of liability “for damages for which the ‘insured’ is legally liable.” (emphasis 

                                                 
1 In fact, in affirming the award of injunctive relief, this Court noted that an award of 

damages would not provide adequate relief for the harm to the neighbors and the 

McKennen Park District from the construction of a home more than eight feet taller than 

permitted by regulations governing construction in historic districts.  The relief entered 

was not designed to estimate the monetary value of harm to any third party; it was an 

equitable remedy addressing the violation of the historic district regulations which protect 

not just the Sapienzas’ immediate neighbors but also the character of the neighborhood.  
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added). This language both defines and circumscribes the insurer’s potential obligation to 

the policyholder. The insurer only agrees to pay those sums owed by the policyholder as 

“damages” on account of legal liability to third-parties. The agreement does not extend to 

other, typically equitable, forms of relief.  It does not encompass any and all obligations 

the policyholder may incur in any underlying suit. Rather, the insurer’s agreement under 

the policy reflects the essential character of liability coverage for damages awarded to 

third parties, i.e., covering damages at law awarded to third parties because of “property 

damage” or “bodily injury.” 

Here, in the neighbors’ suit, this Court specifically found that monetary damages 

at law would be an inadequate remedy. Instead of a monetary award to the third-party 

plaintiffs, the Court affirmed the trial court’s grant of equitable relief — an injunction 

directing the Sapienzas to bring their house into compliance with applicable regulations 

or rebuild it. On remand, the Sapienzas were ultimately directed to demolish their home 

because there was no plan to bring it within the historic district regulations. No legal 

damages were awarded, as no pecuniary compensation was paid to a third-person for his 

or her prior loss or injury. Under the clear policy terms, this kind of equitable relief does 

not constitute “damages” and, therefore, is not covered by the Liberty Mutual policies. 

Liberty Mutual did not undertake to protect the Sapienzas from their non-compliance 

with regulations.  

A. “Damages” is a form of legal relief providing compensation for past 

harms; it does not encompass equitable, injunctive relief.  

Under South Dakota law, an insurance policy’s “language must be construed 

according to its plain meaning.”  Northland Ins. Co. v. Zurich Am. Ins. Co., 2007 S.D. 

126, ¶ 13, 743 N.W.2d 145, 148. While “[t]he language … is to be construed liberally in 
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favor of the insured,” this rule of construction applies “only when the language of the 

contract is ambiguous.” Id. Further, the rules of construction under South Dakota law do 

not mean “that the court may seek out a strained or unusual meaning for the benefit of the 

insured.” Olson v. U.S. Fidelity & Guar. Co., 1996 S.D. 66, ¶ 6. 549 N.W.2d 199, 200.2 

If a term is not ambiguous,3 the court will interpret the term in accordance with its plain 

meaning. See N. Star Mut. Ins. Co. v. Peterson, 2008 S.D. 36, ¶ 10, 749 N.W.2d 528 

(interpreting the term “auto accident” in auto liability policy in accordance with its plain 

meaning, even where the parties disagreed on the meaning, “without resorting to an 

ambiguity analysis”).  

Here, this Court must interpret “damages” in accordance with its plain meaning 

and effect, considering its common usage in insurance policies of the kind at issue.  

Although courts elsewhere have long held that “damages” does not encompass specific 

injunctive relief, such as the order against the Sapienzas here, South Dakota has not ruled 

on this precise issue.  South Dakota courts have held that suits for declaratory relief are 

not a claim or suit for damages, see Public Entity Pool for Liability (PEPL) v. Score, et 

al., 2003 S.D. 17, 658 N.W.2d 64, and that an attorney general’s petition for violation of 

                                                 
2 Only where policy provisions “are fairly susceptible of different interpretations” will 

“the interpretation most favorable to the insured … be adopted.” Kremer v. Am. Family 

Mut. Ins. Co., 501 N.W.2d 765, 767-68 (S.D. 1993) (quoting Prokop v. N. Star Mut. Ins. 

Co., 457 N.W.2d 862, 864 (S.D. 1990)). 

 
3 A term is not ambiguous just because it is not defined in the policy. See N. Star Mut. 

Ins. Co. v. Peterson, 2008 S.D. 36, ¶ 9, 749 N.W.2d 528. Rather, “[a]mbiguity is created 

when the language in an insurance contract is ‘fairly susceptible to two constructions.’” 

Id. at ¶ 10 (quoting Nat’l Sun Indus., Inc. v. South Dakota Farm Bureau Ins. Co., 1999 

S.D. 63, ¶ 18, 596 N.W.2d 45). Whether a term is ambiguous is “determined with 

reference to the policy as a whole and the plain meaning and effect of its words.” Id.; see 

also McElgunn v. CUNA Mut. Group, 2009 WL 1578481, at * 2 (D.S.D. May 29, 2009). 
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the Iowa Fraud Act was an action for equitable relief, not a civil petition for damages. See 

Dan Nelson Auto. Group, Inc. et al v. Universal Underwriters Group, 2008 WL 170084 

(D. S.D. Jan 15, 2008).  In another case involving an underlying claim for injunctive 

relief as well as damages, the Court did not address the meaning of the term “damages” 

in the policy.  Rather, it determined whether leaks and the escape and seepage of gasoline 

were caused by an “accident” under the policy. Taylor v. Imperial Cas. & Indem. Co., 82 

S.D. 298, 304, 144 N.W.2d 856, 859 (1966). Thus, South Dakota precedent leaves the 

question before the Court unanswered, to be resolved by common usage, the policy itself, 

and South Dakota principles of interpretation.   

 “Damages” has a specific meaning in its general usage, which is reinforced in the 

context of liability insurance coverage.4  It refers to a compensatory award to a third party 

for past injuries or wrongs. “Damages” is “the compensation for which the law will 

award for an injury done,  … [i]n its common usage,” it “is the estimated money 

equivalent for detriment or injury sustained.” 25 C.J.S. Damages § 1 (1966 & Supp. 

2001).  Put differently, “damages” are a compensatory amount awarded to substitute for 

bodily injury or property damage that a third-party sustained.  Equitable injunctive relief 

is completely different: the costs of such relief are not meant to equate to, or substitute 

for, a third party’s past injury, because the relief is granted when an award of damages is 

inappropriate or unavailable — i.e., there is no basis for compensating the purported 

injured party. Travelers Ins. Co. v. Ross Elec. Of Washington, Inc., 685 F. Supp. 742, 744 

                                                 
4 Here, the Liberty Mutual policies insure against “damages for which the ‘insured’ is 

legally liable” – making clear in context of the policy that what is insured against is third-

party liability for “damages” in the legal sense of the term.  If the terms in an insurance 

contract were not to be interpreted in their accepted, legal sense, then neither insurers nor 

insureds could reliably determine their respective rights and duties.  
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(W.D. Wash. 1988) (“Generally, ‘[o]ne of the essential functions of equity is to anticipate 

and prevent injury where the damage would be irreparable or inadequate… Damages, on 

the other hand, are traditionally viewed as a monetary substitution for a loss in value.”) 

(citations omitted). 

The Sapienzas’ effort to escape this clear meaning of “damages” amounts to the 

flawed contention that every court order to pay money should be treated as insured 

“damages.”  This argument is baseless. The United States Supreme Court has repeatedly 

held that not all monetary awards constitute awards of damages.  E.g., Curtis v. Loether, 

415 U.S. 189 (1974) (refusing to hold all monetary relief must necessarily be “legal” 

relief); Mitchell v. Robert De Mario Jewelry, Inc., 361 U.S. 288 (1960) (order for 

reimbursement of lost wages is within the equity power of the court); Porter v. Warner 

Holding Co., 328 U.S. 395 (1946) (order for recovery and restitution of illegal rent 

payments is a proper equitable order).  

All three types of remedies – damages, equity (typically, an injunction), and 

restitution – may require payment of money.5  Those three remedies differ fundamentally, 

however.6  Only the award of damages aims at compensation. The damages award is 

distinguished from other money awards that are not aimed at compensation.  D. Dobbs, 

Handbook on the Law of Remedies 136 (1973). Indeed, the amount of a monetary award 

may differ dramatically depending on the nature of the relief awarded.  Thus, a claim for 

                                                 
5 See, e.g., D. Dobbs, Handbook on the Law of Remedies XIII (1973) (field of remedies 

comprises damages, equity and restitution).  

 
6 E.g., United States v. Long, 537 F. 2d 1151, 1153 (4th Cir. 1975) (distinguishing 

monetary damages from equitable monetary relief; holding monetary relief in the form of 

restitution to be equitable relief), cert. denied, 429 U.S. 871 (1976); see generally D. 

Dobbs, Handbook on the Law of Remedies, 1-3, 13-16 (1973).  
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restitution, directed to the improper gain of the defendant, may substantially differ from 

the measurement of damages aimed at estimating the injury to the plaintiff.  

“Damages” thus consist solely of those sums awarded to compensate third parties 

for actual injuries caused by the policyholder. Other courts have recognized that this 

compensatory aspect of damages is reflected in the term’s common usage in insurance 

policies. See, e.g., Aetna Cas. & Sur. Co. v. Hanna, 224 F.2d 499, 503 (5th Cir. 1955) 

(“Damages” are “only payments to third persons when those persons have a legal claim 

for damages…”); Hayes v. Md. Cas. Co., 688 F. Supp. 1513, 1514 (N.D. Fla. 1988) 

(“[T]he word ‘damages’ as used in an insurance agreement of this kind is meant in its 

ordinary legal sense — compensation in money imposed by law for loss or injury.”); Md. 

Cas. Co. v. Armco, Inc., 822 F.2d 1348, 1353 (5th Cir. 1987) (“Damages is a form of 

substitutional redress which seeks to replace the loss in value with a sum of money.”). 

Recognizing that coverage for liability in “damages” due to third-party injury 

means an award to compensate a third party for harm comports with the policy provisions 

as a whole. The policies do not broadly agree to pay all amounts the policyholder must 

pay to comply with a court order or law, but rather limit the insurer’s agreement to pay 

“damages” because of “bodily injury” or “property damage.” The Sapienza’s reading 

would render the term “damages” mere surplusage, because any obligation to pay would 

be covered. The limitation implied by employment of the phrase “‘to pay . . . for the 

damages’” would be obliterated. 

Under its South Dakota principles of interpretation, common usage, and the 

policy terms, “damages” means the award of monetary compensation for a third party’s 

“bodily injury” or “property damage.”  Liberty Mutual agreed to protect its insured from 



10 
      

traditional tort liability awards, compensating third parties for their injuries, not to pay 

any amount a policyholder might incur to comply with a court order of any kind. 

B. The injunction requiring the Sapienzas to demolish their house is a 

form of equitable relief, not covered “damages.” 

 An award of injunctive relief, such as that provided here, is not an award of 

“damages” to a third person to compensate for injury to that party, as the policies require. 

The Sapienzas were never legally obligated to pay damages; they did not pay any money 

to the claimants. Ultimately, because the Sapienzas were unable to bring their home into 

compliance with applicable regulations, they were ordered to demolish the home. Thus, 

the Sapienzas incurred costs in having their home demolished to comply with the 

injunction. This clearly was not an award of money to the neighbors calculated to 

compensate them for past harms.7  

 That the Sapienzas will incur costs to comply with the injunction does not 

transform this award of specific performance into an award of damages to a third party. 

Because no damages were awarded in favor of the claimants, Liberty Mutual does not 

have any duty to indemnify the Sapienzas. See Ellett Bros., Inc. v. U.S. Fidelity & Guar. 

Co., 275 F.3d 384, 388 (4th Cir. 2001) (requests for monetary relief “in the form of 

restitution, disgorgement, civil penalties, attorney’s fees, cost of suit, and … contribution 

to a fund” did not constitute “damages” under the policy because they were equitable 

remedies, as opposed to “compensation of the plaintiff’s loss”). 

                                                 
7The policyholders emphasize that they seek coverage for the costs of complying with an 

injunction entered due to claims of impingement on and loss of use of their neighbors’ 

property. But “damages” consist of compensatory relief awarded to the third party, 

whereas rebuilding or demolishing a house can only help prevent future injury and has no 

compensatory element.  
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II. Enforcing the “damages” limitation is important to the insurance system. 

 If the unambiguous limitation on coverage for “damages” were ignored, as the 

policyholder urges, it would undermine the certainty and predictability necessary to the 

insurance mechanism. Recognizing that awards of damages are the estimated amount of 

money that is necessary to compensate a third-party for injury provides important 

boundaries on the risk assumed. Ignoring the “damages” limitation and requiring insurers 

to pay for the costs of specific injunctive relief designed to prevent future harm would 

create the prospect of open-ended liability. It would also undermine the reliability of the 

underwriting criteria that insurers use to evaluate and price risks and estimate their 

exposures, because what policyholders might spend in complying with injunctions is 

speculative and discretionary. Thus, seeking to equate the costs of injunctive relief with 

the award of compensation for harm actually sustained is plainly wrong.  

The parties contracted for insurance covering damages, not speculative costs of 

injunctive relief.  The scope of coverage is confined to actual injuries susceptible to 

quantification. That limitation preserves insurers’ ability to project overall loss. Insurers 

do not assume the risk of all payments that policyholders may become obligated to pay to 

third parties. They assume specified risks in exchange for premiums, which are calculated 

based on awards of compensation for actual injury or damage. 

Insurance is an important social mechanism, but a delicate one. Insurers are not 

guarantors against the consequences of all unfortunate events. Instead, insurers are “risk 

spreaders,” whose function is to equalize the known, but unpredictably distributed, costs 

of liability assessments in a litigation-based society. By evaluating and distributing risks 

in this fashion, insurance allows individuals and organizations to engage in socially 

useful activities that would be impossible to undertake if the associated risks had to be 
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borne alone. See generally, Robert E. Keeton & Alan I. Widiss, Insurance Law, 12-13 

(1988). For obvious reasons, a fundamental premise of this process is that the insurer is 

willing to accept the transfer of liability only for risks that are both defined and bounded. 

The imposition of liability for the costs of complying with an equitable injunction, 

the value of which is divorced from any valuation of the actual harm imposed, despite 

clear insurance contract limitations, would invade insurer surplus substantially, and 

distort the insurance mechanism. Courts have recognized that the costs of these 

unforeseen liabilities would ultimately be shifted to all consumers of insurance.  When 

courts abandon well-settled principles of insurance law, they diminish the ability of 

insurers to make useful actuarial predictions. Underwriters, in turn, are forced to pass on 

the costs of the resulting uncertainty to all consumers of insurance. Thus, courts have 

found that the failure to enforce insurance contracts as written can adversely affect the 

price and availability of insurance coverage for those who lack the resources to self-

insure. See Garvey v. State Farm Fire & Cas. Co., 770 P.2d 704, 711 (Cal. 1989) 

(disregarding policy terms would “requir[e] ordinary insureds to bear the expense of 

increased premiums necessitated by the erroneous expansion of their insurers’ potential 

liabilities”). 

III. South Dakota should follow black-letter insurance law across the country in 

recognizing that injunctive relief does not constitute “damages.” 

A large body of law across the country recognizes the fundamental difference 

between covered damages and uncovered injunctive relief.  Ignoring the weight of that 

authority, the policyholders rely on cases in which some courts found that environmental 

regulatory statutes equated costs to pay for cleanup with costs to comply with an 
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injunction compelling cleanup.  Amici submit those cases were not correctly decided, but 

in any event their rationale is inapplicable here.  

Courts across the country have long held that the costs incurred by policyholders 

to comply with equitable injunctions do not trigger liability insurers’ coverage 

obligations. Their rulings make clear that the term “as damages” in insurance policies 

unambiguously does not encompass injunctive relief. See, e.g., Ellett Bros., Inc. v. U.S. 

Fidelity & Guar. Co., 275 F.3d 384, 387 (4th Cir. 2001) (“[T]here is nothing in the 

contract … that evidences an intention to include equitable, in addition to legal, claims 

for relief… the term ‘damages,’ … does mean legal damages only, and therefore does not 

extend to claims for equitable relief”); Jones v. Farm Bureau Mut. Ins. Co., 431 N.W.2d 

242, 243-45 (Mich. Ct. App. 1988) ( “injunctive relief” in the form of abatement of a 

nuisance “was not a form of ‘damages’ within the meaning of the insurance policy,” 

because “the word ‘damages’ as used in the policy” was “clear and unambiguous.”); 

Aetna Cas. & Sur. Co. v. Hanna, 224 F.2d 499, 502-03 (5th Cir. 1955) (costs of 

compliance with injunction to remove boulders from property, and maintain structure to 

restrain current and prevent future encroachment were not “damages” under liability 

policy; to construe the policy to provide coverage for “mandatory injunctive orders” 

would “do violence to its plain and unambiguous provisions”); Elec. Motor & 

Contracting Co, Inc. v. Travelers Indem. Co. of Am., 235 F. Supp.3d 781 (E.D. Va. 2017) 

(finding the phrase “legally obligated to pay as damages” unambiguous, “adopt[ing] the 

plain meaning of the phrase,” and concluding that ‘damages’ means “some claim, order, 

or adjudication has directed the insured to pay a sum … as compensation or remediation 

for a loss or injury”). 
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In addressing the scope of insurance coverage, these courts recognize that 

damages compensate for past harms, whereas injunctions provide prospective relief. See 

Bullock v. Md. Cas. Co., 102 Cal. Rptr. 2d 804, 811 (Cal. Ct. App. 2001) (no coverage 

for costs incurred from injunction to convert building, because relief was “prospective 

only, and … thus the functional equivalent of traditional injunctive remedies, not 

compensatory damages”; such an injunction “would not compensate anyone for harm 

already inflicted … Its sole function would be to avert future harm from the future 

displacement of residents.”) (emphasis in original); Garden Sanctuary, Inc. v. Ins. Co. of 

N. Am., 292 So.2d 75, 76 (Fla Dist. Ct. App. 1974) (liability policy “[c]learly … covers 

only payments to third persons when those persons have a legal claim for damages 

against the Insured,” finding no coverage for costs of complying with injunction to 

restore and maintain an improperly demolished cemetery); Moore v. State Farm Mut. 

Auto Ins. Co., 520 F. Supp.2d 815, 825 (E.D. La. 2007) (policyholder was not covered 

because underlying complaint only sought injunctive and declaratory relief, not 

“damages”); Cutler-Orosi Unified School Dist. v. Tulare Cty. School Districts 

Liability/Prop. Self-Ins.-Auth., 37 Cal. Rptr. 2d 106, 113 (Cal. Ct. App. 1994) 

(declaratory and injunctive relief under the Voting Rights Act “retain[ed] their traditional 

character as prospective and essentially prophylactic methods of preventing the future 

reoccurrence of past illegal actions,” so the word “damages” in the policy did not 

encompass the relief sought). 

These decisions show the strong authority supporting the conclusion that liability 

policies covering “damages” do not cover injunctive relief. As a recent federal district 
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court ruling explained in analyzing whether the costs of complying with an injunction 

were recoverable as damages under a liability policy:  

… paying a sum as “damages” pursuant to a legal obligation is not equivalent to 

paying any sum that is legally owed or legally required to be paid. Rather, 

“damages” has a more specific meaning, indicating a sum that is claimed by 

another, or ordered to be paid, as remediation for something lost or as 

compensation for injury. 

 

Elec. Motor & Contracting Co, Inc. v. Travelers Indem. Co. of Am., 235 F. Supp.3d 781, 

789 (E.D. Va. 2017).   

 By contrast to the authority cited above, the Sapienzas rely on cases evaluating 

coverage for federal and state environmental regulatory schemes which amici submit are 

wrongly decided8  and whose rationale in any event cannot be applied here.9  The cases 

cited by the Sapienzas reasoned that CERCLA and comparable state statutes themselves 

equate the costs of injunctive relief compelling a defendant to clean up hazardous waste 

with what the government could recover if it undertook the cleanup itself10 — that the 

government’s choice of remedy is somewhat arbitrary. See AIU Ins. Co. v. Super. Ct., 

799 P.2d 1253, 1259, 1269 (Cal. 1990) (stating that CERCLA and similar environmental 

cleanup statutes “authorize alternative remedies … that are relatively interchangeable” in 

reaching its conclusion finding coverage for injunctive relief under CERCLA);  United 

                                                 
8 Some courts have ruled that mandated cleanup costs in the environmental context do not 

constitute indemnifiable damages under liability policies. See. e.g., Patrons Oxford Mut. 

Ins. Co. v. Marois, 573 A.2d 16 (Me.1990). 

 
9 See Gen. Star. Indemn. Co. v. Lake Bluff Sch. Dist., 819 N.E.2d 784, 794 (Ill. Ct. App. 

2004).   
 
10 CERCLA permits the government to choose between recovering costs it expends for 

cleanup or obtaining an injunction requiring the defendant to incur the costs of cleaning 

up a hazardous waste site. 

(Continued...) 
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States Aviex Co. v. Travelers Ins. Co., 336 N.W.2d 838, 843 (Mich. Ct. App. 1983); 

Bullock, 102 Cal. Rptr. 2d at 808 (distinguishing environmental injunctions in part, 

because “they appeared to be the functional equivalent of reimbursing publicly-incurred 

costs, and an insured would not expect coverage to depend on the prosecuting agency’s 

fortuitous choice of remedies”).11 

Thus, even if the environmental cases cited by the policyholders reached the 

correct result under CERCLA and similar statutory schemes (and amici submit they did 

not), their rationale does not apply here. Whether CERCLA equates an injunction 

requiring the defendant to incur the costs of cleaning up with the costs the government 

itself would expend for cleanup is beside the point. The Sapienzas’ costs to comply with 

the order to remove the home for violating historic district regulations are decidedly 

different from a compensatory damages award for third-party harm.  Their arguments 

seeking to negate the “damages” requirement on the facts here cannot stand.  

                                                 
 
11 In fact, one case relied on heavily by the policyholders, Minn. Min. & Mfg. Co. v. 

Travelers Indem. Co., 457 N.W.2d 175, 179 (Minn. 1990), specifically distinguished 

cases seeking general claims for injunctive relief from environmental contamination 

cases. The court decided that the cleanup claims asserted by the government against the 

policyholder should be considered damages under the specific facts — “the insureds 

[were] under a legal obligation to provide compensation to an injured third party,” the 

state, so “the costs associated with cleaning up the contamination are more aptly 

characterized as consequential damages flowing from the direct damage caused to the 

environment.” 457 N.W.2d at 182 (emphasis added).  And, some of the same 

jurisdictions finding coverage for cleanup compelled under CERCLA have agreed that 

costs of complying with traditional orders of injunctive relief do not qualify as 

“damages.” Compare Outboard Marine Corp. v. Liberty Mut. Ins. Co., 607 N.E.2d 1204 

(Ill. 1992) (finding “damages” encompassed injunctive claims brought by the government 

under environmental statutes) with Ladd Construction Co. v. Ins. Co. of N. Am., 391 

N.E.2d 568 (Ill. Ct. App. 1979) (holding “damages” does not encompass traditional 

injunctive relief). 
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CONCLUSION 

 This Court should answer the certified question in the negative, and hold that the 

costs incurred by the Sapienzas to comply with the injunction do not constitute covered 

“damages” under the insurance policies issued by Liberty Mutual. 

Dated this 29th day of July, 2019. 

Riter, Rogers, Wattier, 

& Northrup, LLP 

     

       By:    /s/     

       319 S. Coteau – P.O. Box 280 

       Pierre, SD 57501-0280 
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       RRiter@riterlaw.com 
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       Crowell & Moring LLP 

 

       Laura A. Foggan, Pro Hac Vice 
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Introduction 

 South Dakota law requires that terms in insurance contracts be given their plain and 

ordinary meaning. Where there is a genuine uncertainty as to which of two or more 

meanings of a term is correct, the policy is ambiguous. Cornelius v. Nat’l Cas. Co., 2012 S.D. 

29, ¶ 6, 813 N.W.2d 167 (2012). Where a term is ambiguous, the meaning most favorable to 

the insured must be adopted. At issue here is the meaning of the term damages in the 

insurance policies (“the Policies”) issued by Liberty Mutual to the Sapienzas. The plain and 

ordinary meaning of damages in those Policies includes any and all losses, costs, and 

expenses the insured incurs as a result of legal liability for property damage. The Sapiezas 

incurred significant losses, costs, and expenses as a result of their liability to the McDowells 

for the damage to the McDowell property caused by the construction of the Sapienza home. 

These losses, costs, and expenses qualify as damages under the terms of the Policies and 

include the cost of demolition and the total loss of the value of the home.   

 Liberty Mutual invites this Court to make a significant departure from South Dakota 

precedent and ascribe a technical definition of damages that is narrower than the plain and 

ordinary meaning of the term, as understood from the standpoint of the average insurance 

consumer. Similarly, Amici Curiae the Complex Insurance Claims Litigation Association and 

the National Association of Mutual Insurance Companies (collectively “the Amici”) urge this 

Court to apply a “damages limitation” not found in the plain language of the policy, based 

on purported black letter insurance law. At best, these technical interpretations inject 

ambiguity into the policies, requiring a reading of the Policies that is most favorable to the 

Sapienzas and in favor of coverage. Regardless of whether the term damages in the policies 
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at issue here is ambiguous or unambiguous, the Certified Question must be answered in the 

affirmative.   

Argument 
 

I. The Term Damages Includes Any Loss, Cost, or Expense Resulting From 
Legal Liability.   

 
 Liberty Mutual complains that giving the term damages its plain and ordinary 

meaning would enlarge the scope of the policies and result in a forced construction of the 

policies. [R.Br. at 16-17.] Both Policies require Liberty Mutual to pay damages for which the 

Sapienzas are “legally liable.” [DR at 40; 76.] Absent from either policy is any specific 

definition of damages that indicates that the policies only covered money ordered to be paid 

directly to the plaintiff. Further, there is no language in the policy provisions themselves that 

indicates that the term damages applies solely to money damages, compensatory damages, or 

only to damages ordered to be paid to a third party. In the absence of any such limiting 

language, the plain and ordinary meaning of the term damages extends to any economic 

outlay resulting from the insured’s liability. Liberty Mutual’s after-the-fact attempt to ascribe 

a narrow, technical meaning to the term must be rejected.  

 Liberty Mutual seeks to narrow the definition of the term damages under the canon 

of noscitur a sociis and based on an unreasonable reading of the term “the” in the 

Homeowners Policy. Both of these arguments imply, at minimum, that the term damages is 

ambiguous. First, even assuming that the statutory canon of construction noscitur a sociis can 

or should be invoked to interpret any insurance policy,1 applying the canon would render the 

                                                 
1 The Sapienzas maintain that the term damages is unambiguous and therefore there is no 
need to resort to canons of construction. While the canons of construction are normally 
reserved to interpret statutes, it appears that this interpretive canon has been invoked at least 
three times to interpret contracts. See Wright v. GGNSC Holdings, LLC, 2011 S.D. 95 at p. 
24 n.7, 808 N.W.2d 114 (2011) (referencing canon in context of arbitration agreement.); 
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Policies ambiguous. In general, where the language at issue is “clear, certain, and 

unambiguous, there is no reason for construction and [a] Court’s only function is to declare 

the meaning of the [language] as clearly expressed.” State ex rel. Dep’t of Transp. v. Clark, 

2011 S.D. 20, P 5, 798 N.W.2d 160 (2011); see also Salzer v. Barff, 2010 S.D. 96 P 5, 792 

N.W.2d 177 (2010) (finding “no cause to invoke canons of construction where the language 

[at issue] is clear.”). Simply put, absent ambiguity, there is no reason to resort to any canon 

of construction.   

Further, the doctrine of noscitur a sociis may only be invoked where “any particular 

word is obscure or doubtful of meaning, taken by itself, its obscurity or doubt may be removed 

by reference to associated words and the meaning of a term may be enlarged or restrained by 

reference to the whole clause in which it is used.” State v. Douglas, 70 S.D. 20316 N.W.2d 

489 (S.D. 1944) (emphasis added). The term damages need not be enlarged or restrained as it 

is unambiguous. Its plain meaning clearly encompasses any loss, cost, or expenses the 

insured incurs as a result of legal liability. By invoking the canon of noscitur a sociis, Liberty 

Mutual has essentially agreed that the term damages is of obscure or doubtful meaning, 

rendering it ambiguous. As such, the term cannot be limited under noscitur a sociis as Liberty 

Mutual contends. Instead, any ambiguity “must be construed most strongly against the 

insurer in favor of the insured.” Wilson v. Allstate Ins. Co., 85 S.D. 553, 557, 186 N.W.2d 

879 (1971).  

 Next, Liberty Mutual attempts to claim that the term damages was limited to only 

money damages, ordered to be paid to third parties, by virtue of the Homeowners’ Policy’s 

use of the “definite article ‘the’ to modify ‘damages.’” [R.Br. at 13.] In doing so, Liberty 

                                                                                                                                                 
Opperman v. Heritage Mut. Ins. Co., 566 N.W.2d 487 (S.D. 1997) (insurance policy); 
Brookings Mall, Inc. v. Captain Ahab’s, Ltd., 300 N.W.2d 259 (S.D. 1980) (lease agreement).   
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Mutual seemingly ignores the scope of the inquiry before this Court, which is whether the 

costs and losses associated with complying with injunctive relief “constitute covered 

‘damages’ under the Policies.” [APP 11.] More importantly, Liberty Mutual’s attempt to draw 

a distinction between the term damages and the phrase “the damages” falls flat. The word 

“the” does not change the meaning of the provision in any way nor is the phrase “the 

damages” used consistently throughout the polices.2 Section II, Coverage E, subsection 1 

requires Liberty Mutual to pay “the damages” that result from liability. “The damages” that 

resulted from liability here were the losses, costs, and expenses the Sapienzas incurred as a 

result of their liability to the McDowells for the property damage caused by their home’s 

violation of the historic regulations. Liberty Mutual asks the Court to read “the damages” as 

“the damages of the plaintiff for which the insured is legally liable.” [R.Br. at 14.] But the 

Court is not permitted to rewrite Liberty Mutual’s policy to the detriment of the Sapienzas 

and all other consumers.   

 Liberty Mutual had the opportunity to include such language in their policies and 

chose not to. Liberty Mutual cannot now claim that the average insured would read “the 

damages” to mean only damages payable to the plaintiff. As understood from the position of 

the average consumer of insurance “the damages for which the ‘insured’ is legally liable” 

means all losses, costs, and expenses resulting from liability, not exclusively money to be 

                                                 
2 Liberty Mutual’s interpretation of “the damages” is even less compelling when other 
damages provisions of the policies are examined. The phrase “the damages” is used in one 
sentence in the Homeowners Policy. Within Subparagraph 1, the policy dispenses with the 
definite article “the” and provides that “Damages include prejudgment interest award against 
the ‘insured…’” [DR 40.] Elsewhere in the Homeowners Policy, Liberty Mutual agrees to 
pay for “damages resulting from the occurrence” [DR at 40], as well as referring to its 
obligation to pay “all damages resulting from any one ‘occurrence.’” [DR at 43.] And the 
phrase “the damages” does not appear, in any form, in the Excess Policy, which provides 
that Liberty Mutual will pay for “damages because of…property damages…for which the 
insured is legally liable.” [DR at 76.] 
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paid to the plaintiff.3 As such, the term damages must be given its plain and ordinary 

meaning and cannot be narrowed based on the plain language of the policy.    

II. South Dakota Precedent Favors a Plain Meaning Interpretation of the Term 
Damages 

 
 The parties agree that there is no South Dakota case directly interpreting the term 

damages in an insurance policy. The Sapienzas, and the certification order, both point to 

Taylor v. Imperial Cas. & Indem. Co., 82 S.D. 298, 144 N.W.2d 856 (1966) as the most 

analogous situation. In Taylor, the court found in favor of an insured who sought indemnity 

for costs and expenses associated with complying with injunctive relief. There, as here, the 

insured was sued for damages, nuisance, and injunctive relief. Id. The insurer declined to 

defend Taylor and refused to provide any indemnity. Id. Taylor was ordered to “take 

affirmative action” to correct the nuisance and “incurred expenses in doing so and in 

effecting a settlement in the action against them.” Id. at 302. This Court unanimously 

determined that the insured was entitled to recover the costs associated with complying with 

injunctive relief in the underlying case under nearly identical policy language. The result here 

should be the same. The losses, costs, and expenses incurred by the Sapienzas as a result of 

their liability to the McDowells for property damage constitute covered damages under the 

terms of the policy.   

 Liberty Mutual makes no attempt to distinguish Taylor from the case at bar.4 Instead, 

Liberty Mutual drags out the same unavailing arguments it made to the federal court. Liberty 

                                                 
3 Similarly, the interpretation of damages offered by the Amici, drawing a distinction 
between different types of monetary awards based on the legal remedies under which the 
awards are offered falls flat. The Policies themselves do not discuss remedies and instead 
require payment of “all damages for which the insured is legally liable.”  The Policies do not 
limit coverage based on legal remedies, and nor should this Court.  
4 For their part, the Amici attempt to limit Taylor to court’s interpretation of the term 
“accident” within the meaning of the policy at issue and rely on the same inapplicable South 
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Mutual relies on Public Entity Pool for Liability (PEPL) v. Score, 2003 S.D. 17, 658 N.W.2d 

64 (2003) despite the fact that that PEPL “is not insurance” and is explicitly excluded from 

“laws regulating traditional insurance companies.” Id. at ¶ 10. The facts of Score, like the 

PEPL fund, are not analogous to the facts of this case or the policies at issue. At no point 

does the Score court address injunctive relief, the duties of an insurance company, or the 

meaning of the term damages. Score is inapplicable.   

 Similarly, Dan Nelson Auto. Grp., Inc. v. Universal Underwriters Grp., 2008 WL 

170084 (D.S.D. 2008) has no real bearing on this case. There, the court was tasked with 

determining whether “an attorney general’s petition alleging violations by Plaintiffs of the 

Iowa Consumer Fraud Act” fell within the insurance policy’s “Customer Complaint 

Defense” provision. Id. at *8. The language of the policy in Dan Nelson expressly defined 

damages as “amounts awardable by a court of law” and excluded “equitable actions” from its 

definition of “suit.” Id. at *6. Unlike the policy at issue in Dan Nelson, the policies issued by 

Liberty Mutual contained no such limiting language. Dan Nelson provides no guidance on 

the meaning of damages in the policies at issue here or the recoverability of costs associated 

with injunctive relief.  

 Finally, Liberty Mutual cites to Headley v. St. Paul Fire & Marine Ins. Co., 712 

F.Supp. 745 (D.S.D. 1989) for support for its technical interpretation of damages. Headley 

offers little guidance. In Headley, the Headleys commenced suit against a water company for 

damages resulting from discharge of water onto their property. The company tendered 

defense to its insurance company, who denied coverage. Id. The Headleys commenced a 

                                                                                                                                                 
Dakota cases discussed by Liberty Mutual. While the main issues decided by the Court in 
Taylor involved the interpretation of the terms “accident” and “insured,” the court assumed, 
without deciding, that the cost of compliance with injunctive relief were covered damages 
under the policy. Taylor, more so than PEPL or Dan Nelson, presents the best analogy and 
parallel to the Certified Question before this Court.   
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declaratory judgment action against the insurers, seeking a determination of the scope of the 

coverage of the various policies. Id. The district court determined that the discharge of water 

was not an occurrence under the terms of the policy, that it began prior to the effective dates 

of the policy, and that there was no duty to defend against the Headley’s claim for injunctive 

relief. Id. At no point did the Headley court construe or consider the meaning of the term 

damages in the policy. Nor does the Headley court’s order include the exact language of the 

policies at issue. And unlike Headley, there is no contention that the occurrence that gave 

rise to the Sapienzas’ claims occurred outside the effective term of the policy. Headley is 

hardly analogous to the present situation.   

 Here, like in Taylor, the Sapienzas were required to undertake affirmative actions and 

incurred significant losses as a result of their liability to the McDowells. Those affirmative 

actions—tearing down their newly constructed home in its entirety—resulting in significant 

losses, costs, and expenses which constitute damages under the express terms of the policy.   

III. There is No Uniform Consensus on the Meaning of the Term Damages in the 
Context of Injunctive Relief. 

 
 Liberty Mutual and the Amici vastly overstate the number of courts that have 

considered and interpreted the meaning of the term damages in the context of injunctive 

relief. As evidenced by the wealth of case law on both sides of the issue, there is no uniform 

consensus amongst foreign jurisdictions regarding the meaning of the term damages or even 

a general consensus as to whether that term is ambiguous or unambiguous. Given this lack 

of uniformity, this Court should follow its own interpretative guidelines in answering the 

Certified Question. To the extent that foreign decisions are helpful to this inquiry, they 

support a plain meaning interpretation of the term damages.  

 First, Liberty Mutual and the Amici rely on cases that expressly apply the “accepted 

technical meaning in law” of the term damages. Aetna Cas. and Sur. Co. v. Hanna, 224 F.2d 
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499, 503 (5th Cir. 1955). While other jurisdictions, including Florida and the Fifth Circuit, 

may accept the technical meaning of damages, South Dakota precedent precludes that 

result.5 In South Dakota, terms in an insurance contract must be given their plain and 

ordinary meaning. Ass Kickin Ranch, LLC v. N. Star Mut. Ins. Co., 2012 S.D. 73, ¶ 7, 822 

N.W.2d 724, 726. To adopt the technical meaning would be to misconstrue and circumvent 

South Dakota law. See Farmland Indus., Inc. v. Republic Ins. Co., 941 S.W.2d 505, 510 (Mo. 

1997) (applying Missouri law). Likewise, to draw an arbitrary distinction between legal and 

equitable relief—a distinction not found in the language of the policies and one that would 

not be understood to be implied by the plain language—would be to rewrite the Policies in 

favor of Liberty Mutual. See Helena Chem. Co. v. Allianz Underwriters Ins. Co., 357 S.C. 

631, 638 (S.C. 2004) (“An ‘ordinary’ meaning of the term [damages] is not a legalistic one 

                                                 
5 Liberty Mutual and the Amici discuss Elec. Motor and Contracting Co., Inc. v. Travelers 
Indem. Co. of Am., 235 F.Supp.3d 781, 788 (E.D.Va. 2017) as support for their technical 
definition of “damages.” However, the language of the policy at issue in Elec. Motor and the 
language of the Policies issued by Liberty Mutual is substantially different. In Elec. Motor, 
the court interpreted the phrase “legally obligated to pay as damages” rather than the 
language at issue in the present Policies: “damages for which the insured is legally liable.” 
[DR 1-2 at 18; DR 1-3 at 6-7]. The Policies do not include any language regarding the 
insured’s direct payment obligation or the “to pay” language found in Elec. Motor. As 
discussed elsewhere, the Policies issued by Liberty Mutual encompass far more than just the 
satisfaction of a judgment and extend to any economic outlay caused by liability for property 
damage.   
 
 Moreover, the Elec. Motor court determined that it unambiguously required the 
insurer to cover payments “when some claim, order, or adjudication has directed the insured 
to pay a sum, pursuant to a binding legal obligation, as compensation or remediation for a 
loss or injury.” Id. at 789. Here, the sum the Sapienzas were directed to pay, pursuant to the 
binding legal obligation set forth in the circuit court’s order, as remediation for the 
McDowell’s injury, was not directly fixed by the circuit court. The “sum” the Sapienzas were 
directed to pay was the cost of the demolition of their home and the loss of the total value 
of the home. Had the Sapienzas failed to voluntarily comply with the demolition order, the 
circuit court directed that the Sapienzas pay the entirety of their appellate bond to effectuate 
demolition. The Sapienzas were required to expend money to comply with the legally 
binding obligation set forth by the circuit court. Such expenditures constitute covered 
damages under the language of the Policies and the logic of Elec. Motor.   
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dependent on whether the damages are classified as legal versus equitable.”). No South 

Dakota authority supports an interpretation of the term damages “in the insurance context” 

or according to any industry-friendly technical meaning. To give words in the Policies a 

technical meaning by simply reading them in the insurance context would render 

meaningless the years of South Dakota precedent requiring that words be given their plain 

and ordinary meaning.    

 Second, contrary to the overly broad characterizations advanced by the Amici and 

Liberty Mutual, there is no support for the claim that all forms of injunctive relief fall outside 

the meaning of damages under an insurance policy. The injunctive relief at issue here 

required the Sapienzas to undertake affirmative actions and incur losses, expenses, and costs 

to remedy property damage they caused to a third party. Unlike a situation where a party is 

simply enjoined from continuing on a certain course of conduct, the Sapienzas were required 

to undertake an affirmative action to remedy specific damage. For example, in State Farm 

Fire & Cas. Co. v. Nat’l Research Ctr. For Colleges and University Admissions, the court 

determined that an injunction that required the defendant to “stop making 

misrepresentations and make clear and conspicuous disclosures” did not constitute damages 

as it was “not designed to compensate anyone.” 445 F.3d 1100, 1104 (8th Cir. 2006). Here, 

the injunction issued by the Circuit Court was designed to correct the harm done to the 

McDowells and restore the historic character of the neighborhood. Moreover, unlike the 

injunction at issue in Nat’l Research Ctr., where the injunction required the defendant to 

refrain from engaging in offensive conduct, the injunction issued by the Circuit Court 

required the Sapienzas to undertake affirmative acts to remedy the damage caused by their 



13 

home.6 The remedy ordered by the Circuit Court required the Sapienzas to incur costs in 

demolishing their home and forfeit the substantial sums expended to construct the home in 

the first place. Contrary to Liberty Mutual’s assertions, there is no broad consensus that all 

forms of injunctive relief are distinct and independent of damages resulting from liability. 

Where injunctive relief requires a party to undertake specific affirmative actions, the losses, 

costs, and expenses associated with those actions constitute damages resulting from liability. 

 Third, Liberty Mutual mischaracterizes the subsequent treatment of damages case 

law that arises in the environmental remediation context. Illinois has considered whether 

costs associated with injunctive relief constitute damages multiple times and the results have 

not been consistent. In Ladd Construction Co. v. Ins. Co. of N.Am., 391 N.E.2d 568 (Ill. 

App. Ct. 1979), an Illinois Court of Appeals drew a bright line distinction between suits 

seeking equitable relief and those seeking damages, determining that damages must be 

“remedial rather than preventive, and in the usual sense are pecuniary in nature.” Id.  

 Over a decade later, the Illinois Supreme Court determined that the plain meaning of 

damages “does not distinguish between legal compensatory damages or the costs of 

complying with a mandatory injunction” and covers economic consequences associated with 

complying with a remedy for an injury to another, regardless of whether those consequences 

are “compelled by a court of law in the form of compensatory damages or by a court of 

                                                 
6 Other courts have recognized that “[c]osts incurred to prevent future occurrences that may 
cause damage to property or life may be considered property damage as well.” Big-D Const. 
Corp. v. Take it for Granite Too, 917 F.Supp.2d 1096, 1109 (D. Nev. 2013) (citing Desert 
Mountain Props. Ltd v. Liberty Mut. Fire Ins. Co., 236 P.3d 421, 437-32 (Ariz. Ct. App. 
2010) (phrase “legal obligation to pay means any obligation enforceable by law, including, for 
example, an obligation created by statute, contract, or the common law.”). Here, the 
Sapienzas’ compliance with the injunction was a measure taken to prevent additional 
property damage to the McDowells—the continued violation of historic regulations and 
impingement on the McDowell property and the costs and expenses incurred were a product 
of the legal obligation to demolish their home created by the Circuit Court’s Order.   
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equity in the form of compliance with mandatory injunctions.” Outboard Marine Corp. v. 

Liberty Mutual Ins. Co., 607 N.E.2d 1204, 1216 (Ill. 1992). The Outboard court, without 

explanation, declined to follow Ladd and did not distinguish or overrule the previous 

decision from the lower court. Subsequent intermediate Illinois appellate courts have limited 

Outboard’s holding to the environmental context, but the Illinois Supreme Court has yet to 

expressly narrow its decision to that context alone. Without any Illinois Supreme Court 

precedent expressly limiting the Outboard decision, its plain language interpretation of the 

term damages retains its persuasive value.    

 Likewise, Liberty Mutual attempts to blur the lines between cases involving 

injunctive relief and those involving extraordinary writs. In Minnesota, the “term ‘damages’ 

refers to compensation for an injury caused by a violation of a legal right. Whether the relief 

sought is legal or equitable does not alter the meaning of the word.” City of Maple Lake v. 

American States Ins. Co., 509 N.W.2d 399, 404 (Minn. App. 1993) (citing Minn. Mining & 

Mfg. Co. v. Travelers Indem. Co., 457 N.W.2d 175 (Minn. 1990)). Even under this broad 

definition of damages, a lawsuit seeking a writ of mandamus does not constitute a suit or 

claim for damages because a writ of mandamus seeks “the performance of a legally required 

act” by a unit of government. City of Thief River Falls v. United Fire & Cas. Co., 336 

N.W.2d 274, 276 (Minn. 1983). Thief River Falls and other cases involving writs of 

mandamus are plainly inapplicable to this case, as the relief sought by the McDowells 

included a claim for damages at the outset and was seeking redress of a private wrong 

amongst private citizens. In Thief River Falls, the claim against the city sought a writ to 

compel the city to undertake a condemnation proceeding. Id. Thief River Falls is 

distinguishable because it involved different types of claims asserted against different classes 

of insureds, under different policies. And unlike Thief River Falls, the property damage at 
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issue here—the damage to the McDowell home and the historic character of the McKennan 

Park neighborhood—required the Sapienzas to incur losses, costs, and expenses to restore 

the McDowell property, and the neighborhood as a whole, to its previous condition. Under 

the plain language of the policy, these losses, costs, and expenses were the kind of economic 

consequences from liability that the average insurance customer could reasonably expect 

were covered.   

IV. Construing the Term Damages in Accordance with its Plain and Ordinary 
Meaning Safeguards the Rights of Consumers and Members of the General 
Public. 

 
 The Amici reference the importance of “enforcing the ‘damages’ limitation” to the 

insurance industry as a whole and contend that construing the policies in accordance with 

their plain and ordinary meaning will “invade insurer surplus” and shift additional costs to 

insurance consumers. [AC.Br. at 11-12.] The proposed “damages limitation,” in the absence 

of any limiting language in the policy itself, conflicts with the plain meaning of the term 

damages and defies the understanding and expectations of any layperson purchasing an 

insurance policy. The language of the policies, to the average South Dakotan, provides 

coverage for all financial consequences of liability to third parties resulting from personal 

injury or property damage. The policies themselves do not put any insurance consumer—

sophisticated or otherwise—on notice that coverage extends only to sums ordered to be paid 

to the prevailing litigant. In the absence of any express exclusion for all other forms of 

damages, no “damages limitation” can be read into the policies. After all, insurers bear the 

burden of establishing that an exclusion applies or a claim falls outside the scope of the 

policy. See Berkley Regional Specialty Ins. Co. v. Dowling Spray Serv., 2015 S.D. 35, ¶ 22, 

864 N.W.2d 505 (insurer bears burden of establishing exclusion); Auto-Owners Ins. Co. v. 

Hansen Housing, Inc., 2000 S.D. 13, ¶ 10, 604 N.W.2d 504 (insurer bears burden of proof 
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on all affirmative defenses to coverage). Here, to adopt the “damages limitation” offered by 

the Amici would be to rewrite the terms of the Policies, and indeed many other liability 

policies in South Dakota to impose a limitation on coverage that was not expressly included 

as an exclusion or apparent from the plain language of the Policies issued to the Sapienzas. 

To do so would be to supply an exclusionary provision not bargained for by the insurer or 

disclosed to the insured.   

 Further, affording the term damages its plain and ordinary meaning will not 

automatically pass along additional costs to insurance consumers. First, the unique 

circumstances of this case are unlikely to be widely applicable. The unique costs of 

compliance of injunctive relief incurred by the Sapienzas and the facts and circumstances 

surrounding the McDowell lawsuit are unlikely to have wide applicability or give rise to an 

inordinate amount of similar insurance claims. A far more likely result than a rise in 

insurance premiums would be for insurers to include the express exclusion sought by Liberty 

Mutual and the Amici. As discussed above, Liberty Mutual, and all other insurers providing 

liability insurance policies to consumers in South Dakota, are free to define the terms in their 

policies. Like any other policy exclusion, to receive the benefit of a technical definition of 

damages, insurers need only provide that definition to remove any ambiguity and all doubt 

regarding coverage of damages. This Court should not reform the Policies in favor of a 

technical definition where no such definition was expressly provided for by the Policies.  

Conclusion 

 The Court should answer the certified question in the affirmative. The Sapienzas 

purchased insurance expecting coverage for losses and costs incurred as a result of legal 

liabilities—regardless of whether those losses and costs came in the form of a money 

judgment or injunctive relief. The plain and ordinary meaning of damages includes the 
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losses, costs, and expenses associated with complying with the injunctive relief ordered by 

the Circuit Court. South Dakota precedent precludes the Court from adopting the technical 

definition of damages offered by Liberty Mutual and the Amici. At best, the technical 

definition of damages gives rise to an ambiguity and requires an interpretation most 

favorable to the insured—an interpretation in favor of coverage. For these reasons, the 

Sapienzas respectfully submit that the certified question must be answered in the affirmative. 
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