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IN THE SUPREME COURT 

OF THE 
STATE OF SOUTH DAKOTA 

 
STATE OF SOUTH DAKOTA, 
 
                                   Appellee/Plaintiff, 
 
                         vs. 
 
EMILY LOU SMITH, 
 
                                  Appellee/Defendant, 
 
MINNEHAHA COUNTY SHERIFF 
MIKE MILSTEAD, 
 

Appellant. 
 

 
Appeal No. 27321 

 
 
 
 

APPELLANT’S BRIEF 

 
PRELIMINARY STATEMENT 

  Throughout this brief, Appellant Minnehaha County Sheriff Mike Milstead, 

will be referred to as “Sheriff Milstead.”  Additionally, Sheriff Milstead has at times 

been referred to in circuit court as the “Minnehaha County Sheriff’s Office;” 

however, the proper party is Minnehaha County Sheriff Mike Milstead.  Appellee 

State of South Dakota shall be referred to herein as “the State” and Appellee Emily 

Lou Smith will be referred to as “Smith.”  The settled record in the underlying appeal 

at the circuit court level, State v. Smith, Minnehaha County Criminal File No. 14-6225, 

will be referred to as “R.”  Material contained within the Appendix to this brief will 

be referenced as “App.”  The transcripts from the hearing on January 13, 2015 will be 

referred to as “HT” followed by the page number.   
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 Finally, it should be noted that while for purposes of this appeal, Deputy 

Adam Zishka’s personnel files will be generally discussed, Sheriff Milstead is not 

affirming that complaints or disciplinary actions exist within this deputy’s file.  

Nothing contained within this brief or any argument made should be construed to 

mean any such information exists. 

JURISDICTIONAL STATEMENT 

This matter came for hearing on Sheriff Milstead’s Motion to Quash the 

subpoena duces tecum issued by Smith before the Honorable Robin J. Houwman, in 

Minnehaha County in the Second Judicial Circuit.  The hearing was held on January 

13, 2015.  At that hearing, the circuit court made oral findings of fact and conclusions 

of law, and thereafter, incorporated those oral findings of fact and conclusions of law 

into a written order.  HT at 30-32; R. 30.  Notice of Entry of the Order was served 

on January 14, 2015.  R. 28.  A timely Notice of Appeal and request for permission to 

take a discretionary appeal were filed and served on January 19, 2015.  R. 34.  On 

April 6, 2015, this Court granted Sheriff Milstead’s request to take a discretionary 

appeal, and this Court has jurisdiction for this appeal under SDCL 15-26A-3(2). 

STATEMENT OF THE ISSUES 

I. Did the circuit court err in holding that SDCL 23A-14-5 allows the 
discovery of information contained within a law enforcement officer’s 
personnel record? 
 

The circuit court required Sheriff Milstead to disclose any disciplinary 
records, reprimands, and/or complaints for the past five years within Deputy 
Zishka’s personnel records for an in camera review.  The circuit court held that 
SDCL 23A-14-5 allowed potential discovery of certain items in Deputy 
Zishka’s personnel file because the defendant has a right to present a defense. 
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• SDCL 1-27-1.5(7) 

• United States v. Nixon, 418 U.S. 683, 94 S.Ct. 3090, 41 L.Ed.2d 1039 
(1974) 

• State v. Cottier, 2008 S.D. 79, 755 N.W.2d 120 

• United States v. Akers, 374 A.2d 874 (D.C. 1977) 
 

II. Did the circuit court err in requiring an in camera inspection of any 
disciplinary records, reprimands, and/or complaints for the past five years 
contained within Deputy Zishka’s personnel file? 

 
The circuit court ordered Sheriff Milstead to provide any disciplinary records, 
reprimands, and/or complaints for the past five years to the court for an in 
camera review. 
 

• State v. Jones, 59 A.3d 320 (Conn. App. 2013) aff'd, 102 A.3d 694 (Conn. 
2014) 

• United States v. Akers, 374 A.2d 874 (D.C. 1977) 

• State ex rel Johnson v. Schwartz, 552 P.2d 571 (Or. App. 1976)  

• State v. Superior Court in & for Pima County, 645 P.2d 1288 (Ariz. App. Ct. 
1982) 

 
STATEMENT OF THE CASE 

 This is an appeal from the Second Judicial Circuit, the Honorable Robin J. 

Houwman presiding.  Smith served Sheriff Milstead with a subpoena duces tecum on 

or about October 22, 2014.  App. 1.1  On January 6, 2015, Sheriff Milstead moved to 

quash that subpoena.  R. 19.  On January 13, 2015, a hearing was held on Sheriff 

Milstead’s motion to quash.   

 The circuit court issued oral findings of fact and conclusions of law at the 

January 13, 2015 hearing.  HT at 30-32.  The circuit court ordered that Sheriff 

Milstead produce for an in camera review all of Deputy Zishka’s personnel records 

                   
1 The circuit court questioned whether Smith had filed the subpoena and Smith 
indicated that her paralegal must not have filed the subpoena.  The trial court, 
however, took judicial notice of the subpoena which has still not been filed.  HT at 7.  
Therefore, Sheriff Milstead has attached the subpoena to this brief.  App. 1. 
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that contain disciplinary records, reprimands, and complaints for the past five years.  

R. 30.  Thereafter, Sheriff Milstead sought to appeal this decision by submitting both 

a notice of appeal and alternatively a request for permission to take a discretionary 

appeal.  R. 34.  On April 6, 2015, this Court granted Sheriff Milstead’s petition for 

allowance of appeal.  R. 97. 

STATEMENT OF THE FACTS 

The State charged Smith with several counts including multiple counts of 

simple assault against a law enforcement officer, driving under the influence, resisting 

arrest, obstruction of a police officer, driving while suspended, and an open container 

violation.  R. 1-4, 14-18.  A subpoena duces tecum was issued to Sheriff Milstead on 

or about October 22, 2014.  App. 1.  The subpoena duces tecum required Sheriff 

Milstead to produce “[a]ll disciplinary records/reprimands/complaints in regard to 

Deputy Adam Zishka from the Minnehaha County Sheriff[’s] Department.”  App. 1.  

On January 6, 2015, Sheriff Milstead moved to quash the subpoena on the grounds 

that it was unreasonable and oppressive.  R. 19. 

On January 13, 2015, Smith moved to compel production of Brady material.  

R. 21.  A hearing was held on January 13, 2015.  The Court ultimately denied Smith’s 

Brady motion,2 but ordered Sheriff Milstead to turn over any disciplinary records, 

reprimands, and/or complaints for the past five years within Deputy Zishka’s 

personnel file for in camera review.  R. 30.  Smith is not asserting that she was acting in 

self-defense on the date of the alleged incident.  HT at 17, 31.  Instead, Smith’s 

                   
2 Smith has not filed a notice of review on the denial of her Brady motion. 



5 
 

defense is that no assault took place but that she kicked Deputy Zishka in the groin in 

reaction to alleged excessive force he was using on her.  HT at 17. 

SCOPE OF REVIEW 

This Court reviews “the circuit court’s rulings on discovery matters under an 

abuse of discretion standard.”  Maynard v. Heeren, 1997 S.D. 60, ¶ 5, 563 N.W.2d 830, 

833 (citing Weisbeck v. Hess, 524 N.W.2d 363, 364 (S.D.1994) (additional citations 

omitted)).  “This court has long held that the test utilized in review of matters 

“involving judicial discretion is ‘whether we believe a judicial mind, in view of the law and the 

circumstances, could reasonably have reached that conclusion.’”  Hess, 524 N.W.2d at 376 

(emphasis original) (quoting Myron v. Coil, 82 S.D. 180, 185, 143 N.W.2d 738, 740 

(1966); F.M. Slagle & Co. v. Bushnell, 70 S.D. 250, 254, 16 N.W.2d 914, 916 (1944)) 

(additional citations omitted).  Questions of statutory interpretation, however, are 

reviewed de novo by this Court.  The first issue presents a mixed question of statutory 

interpretation and a ruling on a discovery motion.  The second issue here is a ruling 

on a discovery motion. 

ARGUMENT 

I. THE CIRCUIT COURT ERRED IN HOLDING THAT 
SDCL 23A-14-5 ALLOWS THE DISCOVERY OF 
INFORMATION CONTAINED WITHIN A LAW 
ENFORCEMENT OFFICER’S PERSONNEL RECORD. 

 
 The circuit court erred in holding that the subpoena power under SDCL 23A-

14-5 allows discovery of information contained within a law enforcement officer’s 

personnel record.  If this Court adopts the same rationale used by the federal courts, 
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under these circumstances, a judicial mind could not reasonably have reached the 

conclusion the circuit court reached in this case.   

A. South Dakota law demonstrates a public policy of keeping 
personnel records confidential. 

 
While South Dakota law requires that public records be open to inspection, 

South Dakota law also recognizes that personnel records are confidential and not 

open to public inspection: 

The following records are not subject to §§ 1-27-1, 1-27-1.1, and 1-27-
1.3:…Personnel information other than salaries and routine directory 
information. However, this subdivision does not apply to the public 
inspection or copying of any current or prior contract with any public 
employee and any related document that specifies the consideration to 
be paid to the employee; 
 

SDCL 1-27-1.5(7).  Therefore, personnel records of local government employees, 

such as sheriff’s deputies, are not open to public inspection.  

Likewise, ARSD 55:09:02:01 provides that personnel records of State 

employees are confidential: 

The personnel file and all personnel records pertaining to applications 
for employment, personnel investigations, performance appraisals, 
donation or receipt of vested leave, health or retirement benefits, and 
competitive examination materials are confidential.  An employee's name, 
classification, and salary may be released to a person upon written 
request. Additional information may be released if the request is 
accompanied by an authorization signed by the employee. Lists of 
employees with their home or office locations or other statistical 
compilations may only be released for legitimate state government 
purposes. 

 
Id. (emphasis supplied).  While this administrative rule applies to the records of State 

employees, including DCI agents and highway patrol officers in South Dakota, these 

two statutes demonstrate that the Legislature has stated in multiple contexts that 
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personnel information is confidential.3  Here, Smith sought Deputy Zishka’s 

confidential personnel information. 

The Court should balance the confidentiality of information contained within 

a personnel record with the need to use such information to defend against the 

criminal charges.  If, however, such information is not relevant and will not be 

admissible then clearly the public policy of keeping personnel information private 

outweighs the evidentiary value of such information.  Furthermore, the public policy 

of allowing supervisors to conduct candid reviews of officer conduct outweighs 

allowing defendants to go on a fishing expedition and have access to irrelevant, 

inadmissible information. 

B. The proper test to be applied to a subpoena under SDCL 23A-
14-5 is whether the subpoena seeks information that is 
relevant and admissible and whether the subpoena is specific. 

 
The proper test to apply is to require Smith to show relevancy, admissibility, 

and specificity of the information sought in his subpoena before these confidential 

personnel records are declared discoverable.  Under SDCL 23A-14-5, the Court may 

quash a subpoena when it is “unreasonable and oppressive.”  SDCL 23A-14-5 is 

substantially similar to Fed.R.Crim.P. 17.  As persuasive authority, the federal 

magistrate court succinctly explained how federal courts, including the Eighth Circuit 

and United States Supreme Court, have recognized that, unlike the rules of civil 

                   
3 It seems illogical that the Legislature would afford the state employees, even its 
highway patrolmen, greater protections of personnel records than local government 
employees working in a similar law enforcement capacity for city police departments 
or county sheriff’s departments. 
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procedure, Rule 17 is not intended for discovery purposes, and a threshold showing 

must be made: 

Federal Rule of Criminal Procedure 17(c) provides that a subpoena in a 
federal criminal case “may order the witness to produce any books, 
papers, documents, data, or other objects the subpoena designates.” 
Fed.R.Crim.P. 17(c)(1). Rule 17 was not intended to provide a means 
to obtain discovery, unlike its corresponding counterpart in the Federal 
Rules of Civil Procedure. See United States v. Nixon, 418 U.S. 683, 698, 
94 S.Ct. 3090, 41 L.Ed.2d 1039 (1974). As the government correctly 
points out, Rule 17 was intended to “expedite the trial by providing a 
time and place before trial for the inspection of subpoenaed materials.” 
Id. at 698-99. 
 
To obtain the subpoenaed materials, the party who caused the 
subpoena to be issued must demonstrate: “(1) that the documents are 
evidentiary and relevant; (2) that they are not otherwise procurable 
reasonably in advance of trial by exercise of due diligence; (3) that the 
party cannot properly prepare for trial without such production and 
inspection in advance of trial and that the failure to obtain such 
inspection may tend unreasonably to delay the trial; and (4) that the 
application is made in good faith and is not intended as a general 
‘fishing expedition.’ “ Id. at 699-700. Put more simply, the moving 
party “must clear three hurdles: (1) relevancy; (2) admissibility; (3) 
specificity.” Id. at 700. The “specificity and relevance elements require 
more than the title of a document and conjecture as to its contents.” 
United States v. Hardy, 224 F.3d 752,754 (8th Cir.2000) (quoting United 
States v. Arditti, 955 F.2d 331, 346 (5th Cir.), cert. denied, 506 U.S. 998, 
113 S.Ct. 597, 121 L.Ed.2d 534 (1992)). 
 

United States v. Marshall, CR. 08-50079-02, 2010 WL 1409445, *1-2 (D.S.D. Mag. Div. 

April 1, 2010).  This is a matter of first impression in South Dakota, and Sheriff 

Milstead submits that this is the proper test to be applied under the substantially 

similar language to the Federal Rule counterpart.   

This Court routinely looks to federal law where similar rules of procedure are 

in place.  State v. Berget, 2014 S.D. 61, ¶ 50, 853 N.W.2d 45, 65, reh'g denied (Oct. 16, 

2014) (citing Jacquot v. Rozum, 2010 S.D. 84, ¶ 15, 790 N.W.2d 498, 503) (“This Court 
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routinely looks to other courts’ decisions for analytical assistance in interpreting a 

South Dakota rule of civil procedure that is equivalent to a Federal Rule of Civil 

Procedure”).  Here the circuit court applied this test and Sheriff Milstead respectfully 

requests that this Court adopt the test employed by the federal courts and require the 

party seeking the records to demonstrate specificity, admissibility, and relevancy. 

C. Deputy Zishka’s personnel records are not relevant or 
admissible.  
 

The circuit court erred in holding that Deputy Zishka’s personnel records 

could potentially be admissible and that the defense has a right to try to ascertain 

whether or not there is relevant evidence within Deputy Zishka’s personnel records.  

The trial court questioned the relevance and admissibility of such evidence, but 

ultimately required an in camera review to determine if such relevant and admissible 

evidence existed within those records:  

…I’m having a very difficult time understanding how, even if there was 
information contained in the personnel files, how any of it would be 
relevant under 19-14-10, and I don’t see this as a Brady issue.  That 
being said, the defense does have a right to present a defense and a 
right to try and ascertain whether or not there is evidence that could be 
relevant and could be admissible, so I do believe that I need to review 
the documents in-camera to make that ultimate determination and to 
resolve the issue in this case. 
 

HT at 31.  The trial court erred in not making any findings as to how such records 

would be relevant or admissible before requiring Sheriff Milstead to turn over these 

records for an in camera review. 
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While the trial court held that Smith had a right to present a defense, the trial 

court failed to recognize this Court’s prior holding that the right to present a defense 

is not absolute: 

It is well settled that the right to cross-examine is not absolute. Id. at 
53, 107 S.Ct. at 999, 94 L.Ed.2d at 54–5. The ability to cross-examine 
witnesses does not include the power to compel production of all 
information that may be useful to the defense. “[T]he Confrontation 
Clause only guarantees an opportunity for effective cross-examination, 
not cross-examination that is effective in whatever way, and to 
whatever extent, the defense might wish.” Id. at 53, 107 S.Ct. at 999, 94 
L.Ed.2d at 54 (emphasis added).  
 

State v. Karlen, 1999 S.D. 12, ¶ 38, 589 N.W.2d 594, 602 (emphasis in original); see also 

Taylor v. Illinois, 484 U.S. 400, 410, 108 S. Ct. 646, 653, 98 L. Ed. 2d 798 (1988) 

(“While the Defendant has a right to present a defense as the circuit court 

recognized, ‘[t]he accused does not have an unfettered right to offer testimony that is 

incompetent, privileged, or otherwise inadmissible under standard rules of 

evidence’”).  The trial court held, contrary to this Court’s prior holdings, that such 

evidence may be admissible and therefore, an in camera review of the personnel files 

was necessary.  Because nothing contained within Deputy Zishka’s personnel file was 

admissible or relevant, the trial court erred in requiring an in camera review of this 

confidential file. 

i. Deputy Zishka’s personnel records are not admissible under 
SDCL 19-12-4(2) (Rule 404(a)). 

 
Under no circumstances are Deputy Zishka’s personnel records admissible 

under SDCL 19-12-4(2) (Rule 404(a)).4  While this Court has not had the opportunity 

                   
4   SDCL 19-12-4 provides: 
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to review the admissibility of law enforcement personnel records, this Court did 

review similar facts in State v. Cottier, 2008 S.D. 79, 755 N.W.2d 120.  In that case, the 

defendant alleged that the trial court erred in not allowing the victim’s prison records 

to be admitted at trial, which the defendant argued would show “the aggressive and 

threatening nature of [the victim], and the reasonableness of [the defendant’s] 

response to [the victim’s] aggression.”  Id. at ¶ 31, 755 N.W.2d at 132.   

In Cottier, this Court noted that the law permits propensity evidence of 

violence only if the defendant knew of the victim’s violent character before the crime: 

SDCL 19–12–4(2) (Rule 404(a)) permits evidence of a victim’s violent 
propensities through reputation and opinion evidence. “[T]he purpose 
of introducing victim character evidence is to show that the victim had 
a propensity for violence and thus is more likely to have been using 
unlawful force at the time of the crime.” 2 Weinstein's Federal 
Evidence § 404.11 [3] [a] (Joseph M. McLaughlin, ed., Matthew Bender 
2d ed 2007).  “[I]f it is established that the accused knew of the victim's violent 
character, evidence of the victim's character may be offered not only to 
show that the victim acted in conformity with that character, but also 
to establish the accused’s justifiable apprehension and the 
reasonableness of his or her defensive measures.” Id. 

 
Id. at ¶ 33, 755 N.W.2d at 133 (emphasis supplied).  Here, Smith did not present any 

evidence or argument that she was aware of Deputy Zishka’s history or alleged 

                                                     
Character evidence generally inadmissible--Exceptions. Evidence of a person's 
character or a trait of his character is not admissible for the purpose of proving 
that he acted in conformity therewith on a particular occasion, except: 
             (1)      Evidence of a pertinent trait of his character offered by an accused, 
or by the prosecution to rebut the same; 
             (2)      Evidence of a pertinent trait of character of the victim of the crime 
offered by an accused, or by the prosecution to rebut the same, or evidence of a 
character trait of peacefulness of the victim offered by the prosecution in a 
homicide case to rebut evidence that the victim was the first aggressor; 
             (3)      Evidence of the character of a witness, as provided in §§ 19-14-8 
to 19-14-16, inclusive. 
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propensity for violence at the time she kicked him in the groin.  Thus, reputation 

evidence in the form of complaints by citizens is not relevant or admissible under the 

circumstances presented in this case, and the trial court erred in holding that Smith 

had the right to try to ascertain whether the personnel files contain evidence that 

could be admissible. 

ii. Other acts evidence contained within a law enforcement 
officer’s personnel record is not relevant or admissible. 

 
Other acts evidence contained within a law enforcement officer’s personnel 

record is not relevant or admissible.  SDCL 19-12-5 does not allow the introduction 

of other acts evidence, unless certain circumstances are met: 

Evidence of other crimes, wrongs, or acts is not admissible to prove 
the character of a person in order to show that he acted in conformity 
therewith. It may, however, be admissible for other purposes, such as 
proof of motive, opportunity, intent, preparation, plan, knowledge, 
identity, or absence of mistake or accident. 
 

Id.  Smith seeks Deputy Zishka’s personnel records in order to allege that he had a 

history of excessive force and that he acted in conformance therewith on the date of 

this assault.  Additionally, Smith seeks peer review information, including disciplinary 

actions taken against Deputy Zishka.  This information is not admissible under the 

facts presented in this case, even those facts alleged by Smith.  Because Smith failed 

to demonstrate at the trial court level how such evidence would ever be admissible, 

the trial court erred in finding that such information was discoverable.   
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iii. Prior complaints against a deputy are specific instances of 
conduct, which are not admissible under SDCL 19-12-7. 

 
Specific instances of conduct are not admissible to prove that someone acted 

in conformity therewith.  For example, even if Deputy Zishka had several complaints 

about assaultive behavior or excessive force in his personnel record, such information 

is not admissible because it is a specific instance of conduct that does not involve his 

character for truthfulness.5  Through her subpoena, Smith is not seeking evidence 

regarding truthfulness but instead is seeking propensity evidence. 

SDCL 19-12-7 allows a party to introduce specific instances of conduct; 

however, this rule requires that “character or a trait of character of a person is an 

essential element of a charge, claim, or defense.”  Here, Smith is not claiming self-

defense and therefore, character is not an element of the defense.6  Additionally, 

Smith has not set forth any evidence that she had knowledge of Deputy Zishka’s 

alleged violent tendencies.  In fact, Smith did not set forth any evidence showing she 

had ever met Deputy Zishka prior to her arrest. 

 In Cottier, this Court noted that specific acts, in that case specific acts 

documented in prison records, were not admissible to prove that the victim acted in 

conformity therewith: 

                   
5 This statement is made for illustrative purposes only and does not reflect on any 
information actually contained within Deputy Zishka’s personnel file.   
6 Even if Smith was claiming self-defense, she still would need to demonstrate that 
the specific instances of conduct allegedly contained within Deputy Zishka’s files 
were known to her at the time of the assault.  See State v. Knecht, 1997 S.D. 53, ¶ 15, 
563 N.W.2d 413, 419 (“only specific instances of conduct known to [the defendant] 
at the time of the incident in question were relevant”) (citations omitted).   
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However, evidence of the victim’s specific acts, like the prison records 
of Red Star or discussion of specific incidents of violence, are not 
admissible to prove the victim acted in conformity therewith. Id.; 
SDCL 19–12–5; see also State v. Knecht, 1997 SD 53, ¶ 15, 563 N.W.2d 
413, 419 (quoting State v. Latham, 519 N.W.2d 68, 71 (S.D.1994)). 
 

Id.  As this Court noted, only where the defendant knew of the acts at the time 

of the offense, may such acts be used to prove state of mind: 

Nonetheless, a victim’s specific acts may be admissible to demonstrate 
a defendant’s state of mind, but only if the acts were known to the 
defendant at the time of the offense. Weinstein's, supra at §§ 404.11[3][a], 
405.05 [4] (noting that although specific acts of violence may not be 
used to prove the victim's violent propensities, “specific acts ... known 
to the defendant at the time of the offense may be admissible to prove 
the defendant's state of mind”); see also Knecht, 1997 SD 53, ¶ 15, 563 
N.W.2d at 419 (quoting Latham, 519 N.W.2d at 71 (citation omitted) 
(noting that specific instances of the victim’s violent conduct are 
relevant only if “known to [defendant] at the time of the incident”)). 
 

Id.  There is absolutely no evidence in the record to demonstrate that Smith had any 

prior knowledge of any specific acts of Deputy Zishka before this incident. 

Smith’s subpoena was nothing more than a fishing expedition that attempted 

to dig up irrelevant and inadmissible character evidence within Deputy Zishka’s 

personnel file.  Because Smith failed to demonstrate knowledge of any specific 

instances of conduct, the trial court erred in finding that such propensity evidence 

contained within a law enforcement officer’s personnel file even potentially could be 

relevant or admissible.  Like in Cottier, such evidence is not admissible to demonstrate 

that a victim acted in conformity therewith, unless the defendant had knowledge of 

the acts before the incident.  Because such allegation was not made in this case, the 

trial court should have granted Sheriff Milstead’s motion to quash in its entirety. 
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iv. Smith has not demonstrated that peer review information 
from supervisors, including disciplinary procedures, is 
relevant or admissible. 

 
Disciplinary actions and other peer review of officer conduct is not relevant or 

admissible and thus, not discoverable.  In this case, Smith seeks records of 

disciplinary actions including certain use of force or response to resistance forms 

where an officer explains what force, if any, was used, and where the supervisor 

determines whether appropriate force was used.7  These forms sometimes contain 

information from a supervisor as to how a deputy could improve his or her 

performance in the future.  Smith has not demonstrated how such peer review 

information is relevant to the question of whether she assaulted Deputy Zishka.  A 

supervisor’s after-the-fact opinion on how a situation was handled or any 

recommendations for improvement is not relevant to whether or not the deputy was 

or was not assaulted. 

While this is a matter of first impression in South Dakota, other courts have 

found that information from internal affairs investigations are not discoverable.  See 

Com. v. Wanis, 690 N.E.2d 407, 412 (Mass. 1998) (internal affairs information, other 

than witness statements, are not discoverable unless defendant shows relevance and 

that information “could be of real benefit” to the defendant); State ex rel. St. Louis 

Cnty. v. Block, 622 S.W.2d 367, 370-72 (Mo. Ct. App. 1981) (finding a “strong need to 

maintain the confidentiality” of internal affairs files but allowing discovery of victim 

                   
7 Sheriff Milstead is not asserting that the deputy’s statements as defined by SDCL 
23A-13-10 within these forms are not discoverable under SDCL 23A-13-7 only that 
the supervisor’s comments and/or discipline should not be discoverable. 
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officer’s statements); People v. Gissendanner, 399 N.E.2d 924, 927 (N.Y. 1979) 

(recognizing the important interest of “the State and its agents in maintaining 

confidential data relating to performance and discipline of police”).  The Gissendanner 

court also recognized that such records are not discoverable when “requests to 

examine records are motivated by nothing more than impeachment of witnesses’ 

general credibility.”  Id. 

Smith did not demonstrate how a performance evaluation or disciplinary 

procedure is relevant in any way to the criminal case.  If this Court were to hold that 

a defendant is entitled to receive such information when it is not relevant or 

admissible, this would no doubt have a chilling effect upon review of officer conduct 

and discipline of officers.  The trial court erred by requiring such disciplinary forms 

to be disclosed and in effect, finding that such disciplinary forms were possibly 

relevant and admissible in the underlying criminal case.  Because such disciplinary and 

evaluation forms are not relevant or admissible, Sheriff Milstead respectfully requests 

that the Court reverse the circuit court’s order requiring an in camera review of such 

records. 

D. Smith’s subpoena lacked specificity.  
 

The circuit court correctly found that Smith’s subpoena lacked specificity.  HT 

at 32.  Smith sought all disciplinary records and did not parse out any certain type of 

disciplinary record that may be relevant or admissible.  Furthermore, she gave no 

time frame for such records, however, the trial court did limit the disclosure for an in 

camera review to the previous five years.   
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While the trial court limited the time frame, this did not cure the fact that 

Smith presented no evidence of what potential information could be contained within 

Deputy Zishka’s personnel record.  Smith’s subpoena was merely a fishing expedition 

into confidential personnel records.  Just as the Court in Marshall stated, the person 

seeking the documents must give more than a title of a document and “mere 

conjecture as to its contents.”  Marshall, No. CR. 08-50079-02, 2010 WL 1409445, at 

*1-2.  Because Smith’s subpoena lacked the necessary specificity, the trial court erred 

in finding that portions of Deputy Zishka’s personnel records should be disclosed for 

an in camera review. 

Based upon the fact that Smith did not demonstrate relevance or admissibility 

of these peer review documents, a judicial mind, in view of the law and the 

circumstances, could not reasonably have reached the same conclusion as the circuit 

court did in this case.  Weisbeck, 524 N.W.2d at 376.  For the sake of argument, even 

if Deputy Zishka’s file contained several instances of him using excessive force,8 such 

evidence is not relevant or admissible unless Smith knew about those incidents at the 

time of the assault.  Because the information Smith sought from Deputy Zishka’s 

personnel file would not be relevant or admissible under any circumstances, the trial 

court erred in holding that SDCL 23A-14-5 requires the disclosure of such 

information even for an in camera review.  

 

                   
8 This statement is made for illustrative purposes only and does not reflect on any 
information actually contained within Deputy Zishka’s personnel file.   
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E. Other courts have held under similar facts that an officer’s 
personnel records are not discoverable. 
 

In addressing a request for similar materials, the District of Columbia Court of 

Appeals in United States v. Akers, 374 A.2d 874 (D.C. 1977) reasoned that because 

evidence of a prior assault would not be admissible at trial, even as impeachment 

evidence, the evidence is not discoverable.  The rationale used in Akers was that 

proof of aggressive character is not admissible to prove self-defense unless the 

defendant knew of the other instances of aggression at the time of the incident.  

South Dakota applies the same standard.  See Knecht, 1997 S.D. 53, at ¶ 15, 563 

N.W.2d at 419. 

If the Court continues to follow this rationale, such information would not be 

admissible at trial unless Smith could demonstrate that she had knowledge of any 

alleged complaints or alleged assaultive conduct before her assault on Deputy Zishka.  

Smith has not demonstrated that she knew of any alleged assaultive conduct before 

this incident.  She also failed to demonstrate prior knowledge of anything contained 

in Deputy Zishka’s personnel record. 

In Akers, the defendant also argued that evidence of prior complaints could be 

used as impeachment evidence; however, the Akers court found that personnel 

records, including complaints, are not proper impeachment evidence and thus, are 

not discoverable.  Akers, 374 A.2d at 878.  As the Akers court noted, under the rules 

of evidence, the following rules apply to impeaching credibility: 

The federal circuit court has suggested that a cross-examiner may ask a 
witness about a prior act of misconduct which falls short of arrest or 
conviction provided (1) the examiner has a factual predicate for such 
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question, and (2) the bad act “bears directly upon the veracity of the 
witness in respect to the issues involved in the trial.” Kitchen v. United 
States, 95 U.S.App.D.C. 277, 279, 221 F.2d 832, 834 (1955), cert. 
denied, 357 U.S. 928, 78 S.Ct. 1378, 2 L.Ed.2d 1374 (1958). See 3A J. 
Wigmore on Evidence s 983 (Chadbourn Rev. 1970); 98 C.J.S. 
Witnesses § 515 (1957).  Even if we were to view the documents here 
as reflecting prior acts of misconduct by the officers, viz., unlawful 
assaultive acts, this court has expressly held that the crime of assault does 
not involve dishonesty or false statement. Williams v. United States, D.C.App., 
337 A.2d 772 (1975). Hence, appellees’ counsel would not be permitted 
to use the documents to impeach the credibility of the officers even 
under the circuit court's Kitchen-Robinson theory. 

Id.  (emphasis supplied).  In Akers, the court found that even where the defendant’s 

theory was that officers instigated an event and acted with unreasonable force, 

evidence of prior complaints against such officers was not discoverable.  374 A.2d 

874.     

Smith is not claiming self-defense and has not shown prior knowledge of any 

conduct alleged to be in Deputy Zishka’s personnel file.  HT at 17, 31.  If this Court 

follows the federal interpretation of this statute, Smith has the burden to demonstrate 

that such evidence is relevant, admissible, and that the subpoena is specific.  See 

Nixon, 418 U.S. at 699, 94 S. Ct. at 3103, 41 L. Ed. 2d 1039 (requiring the party 

subpoenaing records to demonstrate relevance, admissibility, and specificity under 

Fed.R.Crim.P. 17); but see Phipps Bros. Inc. v. Nelson's Oil & Gas, Inc., 508 N.W.2d 885, 

890 (S.D. 1993) (holding in a civil case that “a party seeking to modify or quash such 

a subpoena has the burden of proving the necessity of doing so”).  Because Smith did 

not present any evidence of how such records are relevant or admissible, the trial 

court erred in finding Deputy Zishka’s personnel record should be subject to an in 

camera inspection.   
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II. THE CIRCUIT COURT ERRED IN REQUIRING AN IN 
CAMERA INSPECTION OF DEPUTY ZISHKA’S 
PERSONNEL RECORDS. 

 
The circuit court erred in requiring an in camera inspection of Deputy Zishka’s 

personnel record.  The information contained within Deputy Zishka’s personnel 

records is not admissible unless it is a prior conviction that was a felony or it 

concerns the character for truthfulness or untruthfulness, in which case such 

information would be turned over under Brady.  See SDCL §§ 19-14-10 and 19-14-12.  

While Sheriff Milstead recognizes that in the context of civil cases this Court has held 

that “the preferred procedure for handling privilege issues is to allow for an in camera 

review of the documents,” where, as here, there is no likelihood that the requested 

information ever becomes relevant or admissible in the underlying criminal case, an in 

camera review is unnecessary and burdensome.  Andrews v. Ridco, Inc., 2015 S.D. 24, ¶ 

31.   

The request for law enforcement personnel records has not been specifically 

addressed in South Dakota.  The Oregon Court of Appeals, however, has reviewed a 

similar request and found that the trial court did not err in refusing to conduct an in 

camera review of law enforcement personnel files where such evidence was not 

material to the criminal case.  See State ex rel Johnson v. Schwartz, 552 P.2d 571 (Or. 

App. 1976).  The court held that a trial court is not obligated to conduct an in camera 

review of files when “claimed materiality of evidence is only ‘pure conjecture.’”  Id. at 

572. 



21 
 

 The information Smith seeks is pure conjecture and is not material to any 

issue in this case.  As other courts have held, “[a]ssaultive conduct does not involve 

dishonesty or false statement and therefore could not be used to impeach the 

credibility of the officers.”  State v. Superior Court In & For Pima Cnty., 645 P.2d 1288, 

1290 (Ariz. Ct. App. 1982) (citing Akers, 374 A.2d 874); People v. Torres, 352 N.Y.S.2d 

101 (Crim. Ct. Kings County 1973)); see also State v. Cano, 743 P.2d 956, 957 (Ariz. Ct. 

App. 1987) (“Information in internal records such as those at issue is not 

discoverable unless it could lead to admissible evidence or would be admissible 

itself”).   

Likewise, the Arizona Court of Appeals held that, “no complaint of over-

aggressiveness in the internal affairs records of an arresting police officer may be 

subject to an in camera examination by the court and possible disclosure to the 

defendant in the criminal prosecution.”  Id.  Because disciplinary records or citizen 

complaints are not relevant or admissible, there is no reason for the circuit court to 

conduct an in camera inspection of such records.   

A court should not conduct an in camera review of police files and reports if a 

defendant fails to demonstrate relevance and admissibility of such records: 

a trial court is not required to conduct an in camera review of police files 
and reports if the defendant fails to show how the information 
requested is relevant to the case at issue. See generally United States v. 
Flagg, 919 F.2d 499 (8th Cir.1990) (affirming trial court's denial of 
request for in camera review of police department file because 
defendant, inter alia, did not show that the alleged evidence in the file 
was critical to a finding of probable cause); United States ex rel. Drain v. 
Washington, 52 F.Supp.2d 856 (N.D.Ill.1999) (affirming the trial court's 
decision not to hold in camera review of police records because 
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defendant could not show how the records were specifically relevant to 
his case). 
 

People v. Blackmon, 20 P.3d 1215, 1220 (Colo. App. 2000), as modified on denial of reh'g 

(Oct. 19, 2000); see also People v. Norman, 350 N.Y.S.2d 52 (Sup. Ct. 1973) (“it is not a 

condition of a police officer’s employment that his life story should be the subject of 

perusal by Judge, prosecutor and defense counsel each time he makes an arrest. To 

impose such a broad burden on the officer would be tantamount to an 

unconstitutional deprivation of his right of privacy”). 

 The circuit court should have required a threshold showing of relevance, 

specificity, and admissibility.  As the Colorado Court of Appeals noted, “[t]o require 

in camera review in these circumstances would mean that in virtually every criminal 

case, a defendant could obtain an in camera review of all documents concerning the 

prior conduct of arresting officers.  Such reviews would be unnecessarily burdensome 

to the courts and the police.”  Id. at 1220.  The same is true here.  Requiring a party 

to disclose information where such information is irrelevant and inadmissible would 

lead to further litigation and an in camera inspection of personnel files in every case 

where an officer testifies.   

Furthermore, a significant portion of a deputy’s job is to testify in court.  

Allowing defendants and their attorneys to obtain confidential personnel records 

without a threshold showing of admissibility, relevance, or even an allegation founded 

on more than speculation that relevant or admissible information is contained within 

the personnel file is untenable.  Such information would undoubtedly be used against 

that deputy repeatedly in each case in which he or she testifies.  If the law 
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enforcement agency can no longer rely upon that deputy to give testimony because 

his or her credibility is being unfairly impugned through the use of irrelevant, 

unfounded citizen complaints, the deputy very likely could lose his or her job.   

Finally, allowing the release of information contained within personnel files, 

including internal investigations, hampers supervisors from correcting performance 

issues and discourages them from being forthright with a deputy for fear that their 

candid comments may be used against the deputy in the future.  A more reasonable 

approach is the one employed by other courts.   

Other courts have placed an affirmative duty on a party seeking such evidence 

to demonstrate more than mere speculation on what information might be within 

such a file to prevent a “fishing expedition.”  See State v. Jones, 59 A.3d 320, 332-33 

(Conn. App. Ct. 2013) aff'd, 102 A.3d 694 (Conn. 2014) (“A showing sufficient to 

warrant an in camera review of a personnel file requires more than mere speculation”).  

The affirmative showing for an in camera review strikes a proper balance between 

allowing such review and comporting with clearly established public policy that 

personnel information is confidential.  See SDCL 1-27-1.5(7); ARSD 55:09:02:01.  

Thus, in this case, an in camera review is unnecessary because such a review would not 

yield discoverable information, is overly burdensome on the Court and law 

enforcement, and violates the public policy of keeping personnel records confidential 

where no affirmative showing that discoverable information is contained within the 

personnel records.  Based upon these facts, Sheriff Milstead respectfully requests that 
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this Court reverse the circuit court’s order requiring him to turn over these records 

for an in camera review. 

CONCLUSION 

The circuit court erred in holding that SDCL 23A-14-5 required the release of 

the contents within a law enforcement officer’s confidential personnel record to the 

circuit court, and potential disclosure of evidence within that record to opposing 

counsel.  Public policy dictates that such information is confidential.  Smith failed to 

make a threshold showing that such records would contain relevant and admissible 

information and therefore, the circuit court erred in ordering Sheriff Milstead to turn 

over certain records for an in camera review.   

Based upon the foregoing facts and case law, Sheriff Milstead respectfully 

requests that the Court apply the standard discussed by the federal courts and reverse 

the circuit court’s order requiring him to provide any disciplinary records, 

reprimands, and/or complaints for the past five years within Deputy Zishka’s 

personnel file for an in camera inspection. 

Dated this 26th day of May, 2015. 

RESPECTFULLY SUBMITTED: 

 
/s/ Sara E. Show    

Kersten A. Kappmeyer 

Sara E. Show  

Counsel for Minnehaha County Sheriff Mike 

Milstead 

415 N. Dakota Avenue 

Sioux Falls, SD 57104 
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APPELLEE/PLAINTIFF’S 

BRIEF 

 
PRELIMINARY STATEMENT 

  Throughout this brief, Appellee State of South Dakota shall be referred to 

herein as “the State” and Appellee Emily Lou Smith will be referred to as “Smith.”  

Appellant Minnehaha County Sheriff Mike Milstead, will be referred to as “Sheriff 

Milstead.”  The settled record in the underlying appeal at the circuit court level, State 

v. Smith, Minnehaha County Criminal File No. 14-6225, will be referred to as “R.”  

Materials cited that are appended to Appellant’s Brief will be referred to as “App.” 

The transcripts from the hearing on January 13, 2015 will be referred to as “HT” 

followed by the page number.   
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JURISDICTIONAL STATEMENT 

This matter came for hearing on Sheriff Milstead’s Motion to Quash the 

subpoena duces tecum issued by Smith before the Honorable Robin J. Houwman, in 

Minnehaha County in the Second Judicial Circuit.  The hearing was held on January 

13, 2015.  At that hearing, the circuit court made oral findings of fact and conclusions 

of law, and thereafter, incorporated those oral findings of fact and conclusions of law 

into a written order.  HT at 30-32; R. 30.  Notice of Entry of the Order was served 

on January 14, 2015.  R. 28.  A timely Notice of Appeal and request for permission to 

take a discretionary appeal were filed and served on January 19, 2015.  R. 34.  On 

April 6, 2015, this Court granted Sheriff Milstead’s request to take a discretionary 

appeal, and this Court has jurisdiction for this appeal under SDCL 15-26A-3(2). 

STATEMENT OF THE ISSUE 

I. Did the circuit court err in holding that SDCL 23A-14-5 allows the 
discovery of information contained within a law enforcement officer’s 
personnel record? 
 

The circuit court required Sheriff Milstead to disclose any disciplinary 
records, reprimands, and/or complaints for the past five years within Deputy 
Zishka’s personnel records for an in camera review.  The circuit court held that 
SDCL 23A-14-5 allowed potential discovery of certain items in Deputy 
Zishka’s personnel file because the defendant has a right to present a defense. 
 

• SDCL 19-19-401 

• United States v. Hardy, 224 F.3d 752 (8th Cir.2000)  

• United States v. Nixon, 418 U.S. 683, 94 S.Ct. 3090, 41 L.Ed.2d 1039 
(1974) 

• State v. Cottier, 2008 S.D. 79, 755 N.W.2d 120 
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STATEMENT OF THE CASE 

 This is an appeal from the Second Judicial Circuit, the Honorable Robin J. 

Houwman presiding.  Smith served Sheriff Milstead with a subpoena duces tecum on 

or about October 22, 2014.  App. 1.  On January 6, 2015, Sheriff Milstead moved to 

quash that subpoena.  R. 19.  On January 13, 2015, a hearing was held on Sheriff 

Milstead’s motion to quash.   

 The circuit court issued oral findings of fact and conclusions of law at the 

January 13, 2015 hearing.  HT at 30-32.  The circuit court ordered that Sheriff 

Milstead produce for an in camera review all of Deputy Zishka’s personnel records 

that contain disciplinary records, reprimands, and complaints for the past five years.  

R. 30.  Thereafter, Sheriff Milstead sought to appeal this decision by submitting both 

a notice of appeal and alternatively a request for permission to take a discretionary 

appeal.  R. 34.  On April 6, 2015, this Court granted Sheriff Milstead’s petition for 

allowance of appeal.  R. 97. 

STATEMENT OF THE FACTS 

The State charged Smith with several counts including multiple counts of 

Simple Assault against a Law Enforcement Officer, Driving Under the Influence, 

Resisting Arrest, Obstructing a Law Enforcement Officer, Driving While Suspended, 

and an Open Container violation.  R. 1-4, 14-18.  A subpoena duces tecum was 

issued to Sheriff Milstead on or about October 22, 2014.  App. 1.  The subpoena 

duces tecum required Sheriff Milstead to produce “[a]ll disciplinary 

records/reprimands/complaints in regard to Deputy Adam Zishka from the 
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Minnehaha County Sheriff[’s] Department.”  App. 1.  On January 6, 2015, Sheriff 

Milstead moved to quash the subpoena on the grounds that it was unreasonable and 

oppressive.  R. 19. 

On January 13, 2015, Smith moved to compel production of Brady material.  

R. 21.  A hearing was held on January 13, 2015.  The Court ultimately denied Smith’s 

Brady motion,1 but ordered Sheriff Milstead to turn over any disciplinary records, 

reprimands, and/or complaints for the past five years within Deputy Zishka’s 

personnel file for in camera review.  R. 30.  Smith is not asserting that she was acting in 

self-defense on the date of the alleged incident.  HT at 17, 31.  Instead, Smith’s 

defense is that no assault took place, but that she kicked Deputy Zishka in the groin 

in reaction to alleged excessive force he was using on her.  HT at 17. 

SCOPE OF REVIEW 

This Court reviews “the circuit court’s rulings on discovery matters under an 

abuse of discretion standard.”  Maynard v. Heeren, 1997 S.D. 60, ¶ 5, 563 N.W.2d 830, 

833 (citing Weisbeck v. Hess, 524 N.W.2d 363, 364 (S.D.1994) (additional citations 

omitted)).  “This court has long held that the test utilized in review of matters 

“involving judicial discretion is ‘whether we believe a judicial mind, in view of the law and the 

circumstances, could reasonably have reached that conclusion.’”  Hess, 524 N.W.2d at 376 

(emphasis original) (quoting Myron v. Coil, 82 S.D. 180, 185, 143 N.W.2d 738, 740 

(1966); F.M. Slagle & Co. v. Bushnell, 70 S.D. 250, 254, 16 N.W.2d 914, 916 (1944)) 

(additional citations omitted).  Questions of statutory interpretation, however, are 

                                              
1 Smith has not filed a notice of review on the denial of her Brady motion. 



 

5 
 

reviewed de novo by this Court.  The first issue presents a mixed question of statutory 

interpretation and a ruling on a discovery motion.  The second issue here is a ruling 

on a discovery motion. 

ARGUMENT 

I. THE CIRCUIT COURT ERRED IN HOLDING THAT SDCL 
23A-14-5 ALLOWS THE DISCOVERY OF INFORMATION 

CONTAINED WITHIN A LAW ENFORCEMENT 
OFFICER’S PERSONNEL RECORD. 

 
 The circuit court erred in holding that the subpoena power under SDCL 23A-

14-5 allows discovery of information contained within a law enforcement officer’s 

personnel record.   

A. The proper test to be applied to a subpoena under SDCL 23A-
14-5 is whether the subpoena seeks information that is 
relevant and admissible and whether the subpoena is specific. 

 
The State joins Sheriff Milstead and urges this Court to adopt the same 

rationale used by the federal courts, which if applied to the facts of this case, would 

lead to a finding that a judicial mind could not reasonably have reached the same 

conclusion the circuit court reached in this case.  Accordingly, the State requests that 

this Court require Smith to show relevancy, admissibility, and specificity of the 

information sought in her subpoena before these confidential personnel records are 

declared discoverable.   

i. Deputy Zishka’s personnel records are not relevant.  
 

The circuit court erred in holding that Deputy Zishka’s personnel records 

potentially could be admissible and that the defense has a right to try to ascertain 

whether or not there is relevant evidence within Deputy Zishka’s personnel records.  
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The circuit court questioned the relevance and admissibility of such evidence, but 

ultimately required an in camera review to determine if such relevant and admissible 

evidence existed within those records. 

While the court held that Smith had a right to present a defense, the circuit 

court failed to recognize this Court’s prior holding that the right to present a defense 

is not absolute: 

It is well settled that the right to cross-examine is not absolute. Id. at 
53, 107 S.Ct. at 999, 94 L.Ed.2d at 54–5. The ability to cross-examine 
witnesses does not include the power to compel production of all 
information that may be useful to the defense. “[T]he Confrontation 
Clause only guarantees an opportunity for effective cross-examination, 
not cross-examination that is effective in whatever way, and to 
whatever extent, the defense might wish.” Id. at 53, 107 S.Ct. at 999, 94 
L.Ed.2d at 54 (emphasis added).  
 

State v. Karlen, 1999 S.D. 12, ¶ 38, 589 N.W.2d 594, 602 (emphasis in original); see also 

Taylor v. Illinois, 484 U.S. 400, 410, 108 S. Ct. 646, 653, 98 L. Ed. 2d 798 (1988) 

(“While the Defendant has a right to present a defense as the circuit court 

recognized, ‘[t]he accused does not have an unfettered right to offer testimony that is 

incompetent, privileged, or otherwise inadmissible under standard rules of 

evidence’”).  The circuit court held, contrary to this Court’s prior holdings, that such 

evidence may be relevant and therefore, an in camera review of the personnel files was 

necessary.  Because the information sought by Smith regarding Deputy Zishka is not 

relevant the circuit court erred in requiring an in camera review of this confidential 

file.2 

                                              
2 The State has not been provided Deputy Zishka’s personnel file and, therefore, has 
no knowledge of its contents.  
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 SDCL 19-19-402 provides, “[a]ll relevant evidence is admissible, except as 

otherwise provided by constitution or statute or by this chapter or other rules 

promulgated by the Supreme Court of this state. Evidence which is not relevant is 

not admissible.”  Relevant evidence is “evidence having any tendency to make the 

existence of any fact that is of consequence to the determination of the action more 

probable or less probable than it would be without the evidence.” SDCL 19-19-401. 

 Here, Smith is not asserting that she was acting in self-defense on the date of 

the alleged incident.  HT at 17, 31.  Instead, Smith’s defense is that no assault took 

place, but that she kicked Deputy Zishka in the groin in reaction to alleged excessive 

force he was using on her.  HT at 17.3  In this case, Smith is charged with three 

counts of Simple Assault on Law Enforcement.  If this case were to be tried to a jury 

or the court, the State would seek to prove beyond a reasonable doubt that Smith:  

(1) Attempt[ed] to cause bodily injury to [Deputy Zishka] and ha[d] the actual 

ability to cause the injury; 

(2) Recklessly cause[d] bodily injury to [Deputy Zishka]; … or 

(5) Intentionally cause[d] bodily injury to [Deputy Zishka] which d[id] not 

result in serious bodily injury . . . . 

SDCL 22-18-1.  Because Smith is not asserting a self-defense claim, any evidence 

relating to Deputy Zishka’s conduct on the evening of Smith’s arrest would not be 

relevant to combat any of the elements of Simple Assault on a Law Enforcement 

                                              
3 It appears Smith’s claim is more appropriately addressed through a civil rights suit 
under 42 U.S.C. § 1983. See Swedlund v. Foster, 2003 S.D. 8, 657 N.W.2d 39.  
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Officer.4  Accordingly, any prior documented conduct contained in Deputy Zishka’s 

personnel records also would be irrelevant because those records would not have any 

tendency to make the existence of any fact that is of consequence to the 

determination of the action more probable or less probable than it would be without 

the evidence.  Thus, the circuit court erred in concluding that Deputy Zishka’s 

personnel records could contain relevant evidence.  

ii. Deputy Zishka’s personnel records are not admissible.  
 

The circuit court erred in finding that Deputy Zishka’s personnel records 

could contain evidence that would be admissible at a trial in this case.  Even if the 

circuit court were to find that any evidence in Deputy Zishka’s personnel record was 

relevant to an issue in this case, under the South Dakota Rules of Evidence, such 

evidence would not be admissible.   

 

 

 

 

                                              
4 Even if Smith asserted a self-defense claim, she would not be entitled to a jury 
instruction on such a claim because, “[i]f a suspect's response to [illegal police 
misconduct], ‘is itself a new, distinct crime, then the police constitutionally may arrest 
the [suspect] for that crime.’ There is a strong policy reason for holding that a new 
and distinct crime, even if triggered by an illegal stop, is a sufficient intervening event 
to provide independent grounds for arrest. As the Bailey court recognized, ‘[a] 
contrary rule would virtually immunize a defendant from prosecution for all crimes 
he might commit that have a sufficient causal connection to the police misconduct.’ ” 
United States v. Sprinkle, 106 F.3d 613, 619 (4th Cir. 1997) (quoting United States v. 
Bailey, 691 F.2d 1009, 1017 (11th Cir.1982) (internal citation omitted); see also, State v. 
Miskimins, 435 N.W.2d 217, 224 (S.D. 1989).   
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a. Deputy Zishka’s personnel records are not admissible 
under SDCL 19-19-404(a). 

 
The State joins Sheriff Milstead in his argument and urges the Court to adopt 

Sheriff Milstead’s position regarding the inadmissibility of any evidence potentially 

contained in Deputy Zishka’s personnel file under SDCL 19-19-404(a).  

b. Other acts evidence contained within a law enforcement 
officer’s personnel record is not admissible. 

 
The State joins Sheriff Milstead in his argument and urges the Court to adopt 

Sheriff Milstead’s position regarding the inadmissibility of any evidence potentially 

contained in Deputy Zishka’s personnel file under SDCL 19-19-404(b).  

c. Prior complaints against a deputy are specific instances 
of conduct, which are not admissible under SDCL 19-
19-405. 

 
The State joins Sheriff Milstead in his argument and urges the Court to adopt 

Sheriff Milstead’s position regarding the inadmissibility of any evidence potentially 

contained in Deputy Zishka’s personnel file under SDCL 19-19-405.  

d. Any evidence contained in Deputy Zishka’s personnel 
records would not be admissible because it is overly 
prejudicial, confusing, misleading, and would result in 
undue delay. 

 
SDCL 19-19-403 provides, “[a]lthough relevant, evidence may be excluded if 

its probative value is substantially outweighed by the danger of unfair prejudice, 

confusion of the issues, or misleading the jury, or by considerations of undue delay, 

waste of time, or needless presentation of cumulative evidence.”  In this case, the 

probative value of any evidence contained in Deputy Zishka’s personnel records 

related to prior instances of excessive use of force complaints would be substantially 
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outweighed by the danger of unfair prejudice, confusion of the issues, misleading the 

jury, and undue delay, therefore making such evidence inadmissible.   

If any of these instances of prior use of force existed and Smith was allowed 

to introduce them at a trial, the State would be unfairly prejudiced by being forced 

into litigating a trial-within-a-trial for each and every instance.  Potentially, the State 

would have to call additional witnesses to fully develop the record as to when, how, 

and why each instance came out about and how each instance was resolved in order 

to avoid misleading the jury.  Additionally, the State would have to call character 

witnesses to show Deputy Zishka did not have a propensity for violence.  Even if the 

State were able to do this, this unnecessary delay would detract from and confuse the 

underlying issues of the trial, namely, whether Smith assaulted Deputy Zishka and 

was driving under the influence.  Accordingly, no evidence from Deputy Zishka’s 

personnel record could be admitted at a trial in this case because the presentation of 

this evidence would cause unfair prejudice, confusion of the issues, undue delay, and 

would mislead the jury.  

iii. Smith’s subpoena lacked specificity.  
 

The State joins Sheriff Milstead’s argument and urges the Court to adopt 

Sheriff Milstead’s position regarding the specificity of Smith’s subpoena. 

CONCLUSION 

The circuit court erred in holding that SDCL 23A-14-5 required the release of 

the contents within a law enforcement officer’s confidential personnel record to the 

circuit court, and potential disclosure of evidence within that record to opposing 
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counsel.  Smith failed to make a showing that such records would contain relevant, 

admissible information and her subpoena lacked specificity; accordingly, the circuit 

court erred in ordering Sheriff Milstead to turn over certain records for an in camera 

review.   

Based upon the foregoing facts and case law, the State respectfully requests 

that this Court apply the standard discussed by the federal courts and reverse the 

circuit court’s Order requiring Sheriff Milstead to provide any disciplinary records, 

reprimands, or complaints for the past five years within Deputy Zishka’s personnel 

file for an in camera inspection. 

Dated this 10th day of July, 2015. 

RESPECTFULLY SUBMITTED: 

 
/s/ Matthew J. Abel   

Matthew J. Abel 

Deputy State’s Attorney 

Minnehaha County State’s Attorney’s Office 

415 N. Dakota Avenue 

Sioux Falls, SD 57104 
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ARGUMENT 

I. DEPUTY ZISHKA’S PERSONNEL FILE IS NOT 
DISCOVERABLE UNDER SDCL 23A-14-5. 

 
 Smith has not demonstrated that any materials that could be found within 

Deputy Zishka’s personnel file would be relevant or admissible in the criminal case.  

Smith cites several rules of evidence for the proposition that citizen complaints or 

supervisor evaluations are admissible.  None of these rules of evidence actually allow 

such evidence to be admitted at trial.  Thus, the trial court erred in finding that such 

evidence might be admissible. 

A. Issues presented in the criminal case. 
 

The underlying criminal case involves an alleged assault on a law enforcement 

officer.  Deputy Zishka’s account of the assault is that Smith kicked him in the groin 

after he used minimal force to make the arrest.  Smith’s claims she never assaulted 

him, and Deputy Zishka is lying about the assault.   

Regardless of the facts, the parties agree that this case comes down to 

credibility between Deputy Zishka and Smith.  (Smith’s Brief hereinafter “SB” at 18).  

The jury will be asked to determine whether Smith assaulted Deputy Zishka and 

resisted arrest.  The jury will be instructed that law enforcement has the right to use 

force to effect an arrest.  See SDCL 22-11-5 (“It is no defense to a prosecution under 

§ 22-11-4 that the law enforcement officer was attempting to make an arrest which in 

fact was unlawful, if the law enforcement officer was acting under color of authority 

and, in attempting to make the arrest, the law enforcement officer was not resorting 

to unreasonable or excessive force giving rise to the right of self-defense”); see also 
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SDCL 22-11-7 (“It is no defense to a prosecution under § 22-11-6 that the law 

enforcement officer, firefighter, or emergency medical technician was acting in an 

illegal manner, if the law enforcement officer, firefighter, or emergency medical 

technician was acting under the color of authority as defined in § 22-11-5”).  Smith is 

not raising self-defense as a defense to these charges.  HT at 17, 31. 

Nevertheless, even if Smith were to raise self-defense, some courts have held 

that a person may only act in self-defense where the person actually, as opposed to 

apparently, faces imminent danger of serious injury or death.  See State v. Bradley, 10 

P.3d 358, 361 (Wash. 2000); see also State v. Miskimins, 435 N.W.2d 217, 224 (S.D. 

1989) (South Dakota law “authorizes the use of force necessary to defend one’s self 

only from unlawful force in situations of imminent necessity”).  This makes sense as 

an officer has the right when fearing for his safety to approach a vehicle or enter a 

home upon warrant with a firearm drawn.  A defendant would not have the right to 

fire upon the officer in such circumstance, whereas, if a private citizen approached a 

vehicle or came into a home with a firearm drawn, a different standard would 

certainly apply.  Thus, whether Deputy Zishka used “excessive force” or was the 

“true aggressor” is not a proper inquiry in the criminal case; but instead, the only 

issue is whether Smith assaulted Deputy Zishka. 

Furthermore, Smith misinterprets what information within Deputy Zishka’s 

personnel file Sheriff Milstead seeks to protect.  Smith argues that information such 

as prior perjury convictions or instances of an officer lying are relevant and Brady 

materials.  Sheriff Milstead agrees that a prior perjury conviction or instances of an 
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officer lying would be Brady materials and if such information existed, Sheriff 

Milstead would have provided it to counsel as Brady1 materials.  HT at 4-5 (noting 

that materials such as perjury charges, dishonesty, etc. would be turned over by 

Sheriff Milstead).   

Thus, the Milke v. Ryan, 711 F.3d 998 (9th Cir. 2013) case cited by Smith is 

distinguishable.  In Milke, the evidence sought was prior perjury information and 

evidence of untruthfulness of the law enforcement officer.  Such information would 

certainly be discoverable as Brady evidence.  Evidence of prior instances of lying or 

perjury, however, is not the subject of this motion.2   

The subpoena duces tecum sought ““[a]ll disciplinary 

records/reprimands/complaints in regard to Deputy Adam Zishka from the 

Minnehaha County Sheriff[’s] Department.”  App. 1.  The subject of this motion is 

citizen complaints, disciplinary records, including supervisor reviews and comments, 

and use of force forms. 

 

                   
1 While Smith argues that the materials sought in this motion are Brady materials, the 
trial court denied the motion for Brady materials, which she did not notice for review.  
Therefore, such issue is not properly before the Court.  See City of Chamberlain v. R.E. 
Lien, Inc., 521 N.W.2d 130, 131 (S.D. 1994); SDCL 15–26A–22. 
2 The trial court properly held that such information was not Brady evidence.  HT at 
31.  In support of his position, Sheriff Milstead provided several citations to the trial 
court where courts have held such requests are not within the scope of Brady.  See 
People v. Torres, 352 N.Y.S.2d 101(N.Y. Crim. Ct. 1973), State ex rel. Smith v Schwartz, 
552 P.2d 571 (Or. Ct. App. 1976); Minor v. State, 780 So.2d 707 (Ala. Crim. App. 
1999), rev'd on other grounds, 780 So.2d 796 (Ala. 2000); State v. Cano, 743 P.2d 956 
(Ariz. Ct. App. 1987); State v. Jones, 59 A.3d 320 (Conn. App. Ct. 2013); Vaughn v. 
State, 378 N.E.2d 859 (Ind. 1978); Com. v. Rodriguez, 692 N.E.2d 1 (Mass. 1998).   
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B. The proper test under SDCL 23A-14-5 is whether the 
subpoena seeks information that is relevant and admissible 
and whether the subpoena is specific. 

 
Sheriff Milstead is respectfully asking that the Court adopt the test espoused 

by the United States Supreme Court in United States v. Nixon, 418 U.S. 683, 698, 94 

S.Ct. 3090, 41 L.Ed.2d 1039 (1974) and accepted by the Eighth Circuit as stated in 

United States v. Hardy, 224 F.3d 752,754 (8th Cir. 2000).  While Smith cites the four 

factors that courts generally follow from United States v. Iozia, 13 F.R.D. 335, 338 

(SDNY 1952), the United States Supreme Court in Nixon, stated that “[a]gainst this 

background, the [party seeking discovery of documents], in order to carry his burden, 

must clear three hurdles: (1) relevancy; (2) admissibility; (3) specificity.”  Nixon, 418 

U.S. at 700, 94 S. Ct. at 3103, 41 L. Ed. 2d 1039. 

Smith also cites State v. Wade, 159 N.W.2d 396, 400 (S.D. 1968) for the 

standard in determining when evidentiary matters should be denied.  This Court in 

Wade took into consideration the danger to the public interest by disclosure.  Id.  It 

should be noted, however, that Wade was decided ten years before Rule 17(c) was 

adopted.  See SDCL 23A-14-5 (Rule 17c) (adopted 1978).  Thus, while this Court has 

not expressly abrogated Wade, its validity can be questioned in light of the adoption 

of Rule 17(c).  Based upon this case law, Sheriff Milstead respectfully requests that 

this Court adopt the test employed by the United States Supreme Court in Nixon and 

require the party seeking the records to demonstrate specificity, admissibility, and 

relevancy. 
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C. The information Smith seeks is not relevant or admissible.  
 

Smith seeks information in the personnel record that is propensity 

information and specific instances of conduct to attack Deputy Zishka’s credibility.  

The trial court erred in finding that an in camera review should be conducted because 

“the defense [has] a right to present a defense and a right to try and ascertain whether 

or not there is evidence that could be relevant and could be admissible.”  HT at 31.  

Smith failed to demonstrate how such information was admissible.  Thus, the trial 

court erred in allowing Smith to go on a fishing expedition through personnel 

records. 

i. Propensity evidence is not admissible. 
 

While Smith asserts that propensity evidence should be admissible to allege 

that the deputy the initial aggressor, this argument would require this Court to 

overturn over twenty years of precedent.  See State v. Cottier, 2008 S.D. 79, ¶ 32, 755 

N.W.2d 120, 133; State v. Knecht, 1997 SD 53, ¶ 15, 563 N.W.2d 413, 419; State v. 

Latham, 519 N.W.2d 68, 71 (S.D. 1994) (noting that specific instances of the victim’s 

violent conduct are relevant only if “known to [defendant] at the time of the 

incident”)); 2 Weinstein's Federal Evidence §§ 404.11[3][a], 405.05 [4] (Joseph M. 

McLaughlin, ed., Matthew Bender 2d ed 2007) (noting that although specific acts of 

violence may not be used to prove the victim’s violent propensities, “specific acts ... 

known to the defendant at the time of the offense may be admissible to prove the 

defendant's state of mind”). 
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As this Court recognized in Cottier, even where a defendant seeks to admit 

information to corroborate his story that the victim was the aggressor, such specific 

instances of conduct are not admissible unless the defendant knew of them before 

the crime.  Cottier, 2008 S.D. 79, at ¶ 32, 755 N.W.2d at 133.  Furthermore, this Court 

expressly prohibited offering specific instances of conduct to demonstrate that one’s 

actions on a certain date conformed to prior actions:  

Cottier attempted to argue Red Star's actions on the night of the attack 
conformed to previous specific behavior. This purpose is expressly 
prohibited under SDCL 19–12–5 (Rule 404(b)) (stating “Evidence of 
other crimes, wrongs, or acts is not admissible to prove the character 
of a person in order to show action in conformity therewith”). 
 

Id. at ¶ 32, 755 N.W.2d at 133.  Smith has not shown awareness before the date of 

the assault of any specific instances of conduct potentially within Deputy Zishka’s 

personnel file. 

Smith seeks to have this Court overturn its prior precedent, however, the 

Arizona Supreme Court recently recognized that there is no trend to move away from 

such prohibition.  See State v. Fish, 213 P.3d 258, 269 (Ariz. Ct. App. 2009) (“Contrary 

to Defendant's assertions, we see no ‘trend’ in admitting previously unknown specific 

act evidence in self-defense cases as proof of who was the first aggressor”).  The 

Arizona court further stated, “[i]n Arizona, as well as the majority of jurisdictions 

with similar evidentiary rules, a defendant may not introduce evidence of specific acts 

unknown to the defendant at the time of the alleged crime to show that the victim 

was the initial aggressor.”  Id. at 270. 
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The information Smith seeks also cannot be admitted for habit evidence.  This 

Court has stated, “[a]n individual’s disposition relative to peacefulness, drunkenness, 

or observance of religious mandates is too general to be a habit, these matters relating 

more to character.”  Darrow v. Schumacher, 495 N.W.2d 511, 521 (S.D. 1993).  The 

same is true for a general character of aggressiveness. 

Regardless of how Smith attempts to characterize the information within a 

personnel record, in the end, the information within the personnel file still consists of 

specific instances of conduct that she is attempting to use as propensity evidence.  

Smith’s attempt to admit prior citizen complaints, prior uses of force, or supervisors’ 

comments is only being proffered in this case to demonstrate propensity for 

aggression.  A victim’s aggression is only an issue outside of credibility if Smith was 

alleging self-defense, and such instances would only be relevant if Smith was aware of 

them before the alleged crime occurred.   

Instead, Smith’s theory of the case is that the assault never took place.  Thus, 

the only possible reason for admitting such information would be to try to show that 

Deputy Zishka is lying about the incident.  Based upon the decision in Cottier, the trial 

court erred in finding that information contained within the personnel files might be 

relevant or admissible.   

ii. Information within the personnel files is not admissible 
under SDCL 19-19-404(b). 

 
Information within the personnel records including prior complaints, 

supervisor evaluations, or use of force forms is not admissible under SDCL 19-19-

404(b).  Smith is seeking to attack Deputy Zishka’s credibility under the guise of 
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404(b).  SB at 23-27.  She argues that the information she seeks is admissible under 

SDCL 19-19-404(b) to show the officer’s motive, plan, modus operandi, or absence 

of mistake or accident.  SB at 23-27.   

As this Court has held, “[i]n accord with SDCL 19–12–5 (Rule 404(b)), the 

admissibility of other acts evidence depends on a two-step analysis: (1) whether the 

evidence is relevant to an issue other than character, and (2) whether ‘the probative value 

of the evidence is substantially outweighed by its prejudicial effect....’” State v. Lassiter, 

2005 S.D. 8, ¶ 15, 692 N.W.2d 171, 176 (emphasis supplied) (quoting State v. Ondricek, 

535 N.W.2d 872, 873 (S.D.1995); see SDCL 19–12–3 (Rule 403)).  “In determining 

whether to admit the evidence of other acts, a trial court must decide whether the 

proffered evidence is relevant to some material fact.”  Id. at ¶ 15, 692 N.W.2d at 176.   

Smith cleverly attempts to disguise character evidence as evidence of motive, 

plan, modus operandi, or absence of mistake or accident.  The jury in the criminal 

case, however, will be asked to decide whether Smith assaulted Deputy Zishka.  

Either the jurors will believe Deputy Zishka that Smith assaulted him or they will not.  

Deputy Zishka’s conduct is irrelevant because Smith is not asserting self-defense as 

an excuse for her actions.  HT 17, 31.  Thus, Smith, by her own admission, is not 

offering the information within the personnel files for any other purpose than to 

impugn Deputy Zishka’s character. 

Smith has not cited a single case where evidence of the victim’s motive, intent, 

plan, modus operandi was admissible under 404(b).  Unlike the defendant’s motive to 

commit a crime, a victim’s motive is not relevant to the underlying case.  Smith 
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confuses motive to commit a crime, which is admissible under 404(b) with motive to 

lie, which is inadmissible character evidence under 404:  

The motive exception in Rule 11-404(B) is intended to allow evidence 
of a defendant's prior bad acts to be admitted to show that the defendant 
had a motive to commit a crime, not, as Defendant argues, to show 
that a witness has a motive to lie. See State v. Allen, 2000-NMSC-002, ¶ 
41, 128 N.M. 482, 994 P.2d 728 (filed 1999) (holding that evidence of a 
defendants prior bad acts was admissible because it showed that he had 
a motive to murder his victim so that she could not report the crime). 
Where, as here, the motive to be shown is a motive to lie, not a motive 
to commit a crime, Rule 11-404(B) is inapplicable. The evidence is 
being used to attack the credibility of the witness and is therefore 
governed by Rule 11-608 NMRA. State v. Lovato, 91 N.M. 712, 715, 580 
P.2d 138, 141 (Ct.App.1978) (noting that “evidence of character and 
conduct attacking the credibility of [a] witness” is governed by Rule 11-
608, not Rule 11-404). 

 
State v. Osborne, 2009 WL 6547635, *2 (N.M. Ct. App. 2009) (emphasis in original).  

Smith’s only purpose for discovery and use of the information contained within the 

personnel records is to attack Deputy Zishka’s credibility.  Such use is not authorized 

under SDCL 19-19-404(b), which Smith recognizes.  SB at 24 (citing State v. Wright, 

1999 S.D. 50, 593 N.W.2d 792, 798 (evidence of other acts is inadmissible to prove 

character)).  The same logic applies to the other exceptions under 404(b).  Based 

upon this case law and the facts of the underlying case, none of the 404(b) exceptions 

applies in this case.  Thus, Smith failed to demonstrate that information found within 

the personnel file is relevant or admissible.   

iii. SDCL 19-19-404(a) does not allow the introduction of 
information within the personnel files. 

 
The information contained within the personnel files would not be admissible 

under SDCL 19-19-404(a).  Rule 404(a) only allows reputation evidence and specific 
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instances of conduct known to the victim at the time of the incident.  State v. Hart, 

1998 S.D. 93, ¶ 27, 584 N.W.2d 863, 868 (“An accused may offer a pertinent trait of 

character of a victim under SDCL 19–12–4(2), and this is generally done through 

testimony about the victim’s reputation.”); Latham, 519 N.W.2d at 71 (specific 

instances of the victim’s violent conduct are relevant only if “known to [defendant] at 

the time of the incident”).  Cottier, 2008 S.D. 79, at ¶ 33, 755 N.W.2d at 133.  Here, 

Smith is seeking records of specific instances of conduct, which would only be used 

to attack Deputy Zishka’s credibility.   

 Additionally, Smith’s argument that she would need such records to rebut 

testimony by the State as to the deputy’s peacefulness is unconvincing.  SDCL 19-9-

404(a)(2) does not allow the prosecution to introduce character evidence of a victim 

in its case-in-chief to bolster the witnesses testimony, but only allows such evidence 

to rebut the defendant’s evidence that the victim was not peaceful.  See SDCL 19-19-

404(a)(2) (“Evidence of a pertinent trait of character of the victim of the crime 

offered by an accused, or by the prosecution to rebut the same, or evidence of a character 

trait of peacefulness of the victim offered by the prosecution in a homicide case to 

rebut evidence that the victim was the first aggressor”).  Thus, the State cannot 

introduce evidence of the officer’s character without Smith first presenting evidence 

of the victim’s reputation for alleged violence, which is only potentially relevant in a 

case where the defendant is claiming self-defense.  Either way, specific instances are 

conduct are not admissible under these circumstances.  Thus, the personnel records 

would not be admissible under SDCL 19-19-404. 
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SDCL 19-19-608 is applicable here but specifically states that specific 

instances of conduct relating to credibility is not admissible: 

Specific instances of the conduct of a witness, for the purpose of attacking 
or supporting his credibility, other than conviction of crime as provided in § 
19-19-609, may not be proved by extrinsic evidence. They may, however, in 
the discretion of the court, if probative of truthfulness or 
untruthfulness, be inquired into on cross-examination of the witness: 
 
(1)      Concerning his character for truthfulness or untruthfulness; or  
 
(2)      Concerning the character for truthfulness or untruthfulness of 
another witness as to which character the witness being cross-
examined has testified. 

 
(emphasis supplied).  Specific instances of conduct are not admissible to prove 

character of the witness.  The only reason to introduce such evidence would be to 

attack Deputy Zishka’s credibility.  Smith has failed to prove that the information his 

personnel file is relevant or admissible under any circumstances. 

iv. Smith has not demonstrated that peer review information 
from supervisors, including disciplinary procedures, is 
relevant or admissible. 

 
Smith does not appear to present any case law or argument that peer review 

information from supervisors, including disciplinary procedures, is relevant or 

admissible.  Sheriff Milstead, therefore, relies upon his previous arguments that such 

information is not relevant or admissible. 
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II. SMITH’S RIGHT TO PRESENT A DEFENSE IS NOT 
IMPEDED SIMPLY BECAUSE THE COURT REFUSES 
TO ALLOW HER CARTE BLANCHE ON ALL RECORDS 
AND DISCOVERY. 

 
i. Smith’s right to present a defense does not mean she can 

disregard the rules of evidence and rules of discovery. 
 

The right to present a defense does not give a defendant carte blanche on all 

records and discovery.  As this Court has recognized, the right to present a defense 

still requires application of the rules of evidence and discovery: 

It is well settled that the right to cross-examine is not absolute. Id. at 
53, 107 S.Ct. at 999, 94 L.Ed.2d at 54–5. The ability to cross-examine 
witnesses does not include the power to compel production of all 
information that may be useful to the defense. “[T]he Confrontation 
Clause only guarantees an opportunity for effective cross-examination, 
not cross-examination that is effective in whatever way, and to 
whatever extent, the defense might wish.” Id. at 53, 107 S.Ct. at 999, 94 
L.Ed.2d at 54 (emphasis added).  
 

State v. Karlen, 1999 S.D. 12, ¶ 38, 589 N.W.2d 594, 602 (emphasis in original); see also 

Taylor v. Illinois, 484 U.S. 400, 410, 108 S. Ct. 646, 653, 98 L. Ed. 2d 798 (1988) 

(“While the Defendant has a right to present a defense as the circuit court 

recognized, ‘[t]he accused does not have an unfettered right to offer testimony that is 

incompetent, privileged, or otherwise inadmissible under standard rules of 

evidence’”).   

 Smith implores this Court to disregard the rules of discovery and the rules of 

evidence in the name of the “right to a fair trial.”  SB at 6-19.  Sheriff Milstead is not 

seeking to prevent Smith from asserting a defense in the criminal case.  Smith will still 

be provided every opportunity to present her defense and cross-examine witnesses; 
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however, this does not mean that the Court should ignore rules of discovery or rules 

of evidence in the name of allowing Smith to present a defense. 

 Furthermore, while Smith claims that it is unconscionable to allow the 

prosecution to invoke privileges while prosecuting the defendant, this argument is 

unpersuasive.  Here, the State does not have access to Deputy Zishka’s personnel 

records and the government is not claiming a privilege.  Instead, a separate party, 

Sheriff Milstead,3 is seeking to protect confidential information from discovery.  

 Sheriff Milstead recognizes that in deciding whether disclosure is appropriate 

under the Confrontation Clause, the United States Supreme Court and this Court 

have weighed the state’s interest in protecting disclosure of the records against the 

defendant’s right to use such information to cross-examine the witness.  Id. at ¶ 43.  

The facts in Karlen, however, are distinguishable from the issues presented here. 

The Court in Karlen did not analyze, and the State did not challenge, whether 

the documents sought by Karlen would be admissible in the criminal case.  The 

statements sought by Karlen were potentially prior inconsistent statements.  Such 

evidence would likely be admissible under SDCL 19-19-613(b) as long as the victim 

was given the opportunity to explain or deny the statements.  That situation is clearly 

distinguishable from the facts presented here.  In this case, Smith is seeking records 

but she has not shown how such records would be admissible.   

                   
3 While Smith argues that Sheriff Milstead and the State are the same party, this 
argument is misplaced.  The Minnehaha County State’s Attorney’s Office has a 
statutory duty to defend all department heads, including the Sheriff.  See SDCL 7-16-
8.  As required by this statute, the civil section of the State’s Attorney’s Office 
represents Sheriff Milstead in his official capacity.  Deputy State’s Attorney Matthew 
Abel separately represents the State in this matter. 
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The Court must weigh the public policy of allowing candid supervisor 

evaluations, correction of errors, performance evaluations, and investigation of 

citizen complaints with Smith’s right to cross-examine Deputy Zishka concerning his 

personnel record.  Sheriff Milstead submits that the public policy of keeping this 

information private and encouraging evaluations and corrections of mistakes 

outweighs Smith’s right to discover information that is not admissible or relevant to 

the underlying case.  Thus, Sheriff Milstead submits that this Court find that the trial 

court erred in finding Deputy Zishka’s personnel record was potentially admissible 

and potentially discoverable. 

ii. Smith should not have access to private personnel records 
to fish for information. 

 
 Smith should not have access to private personnel records to fish for 

information for cross-examination inquiry purposes.  This Court has recognized that 

the right to cross-examine a witness does not give a defendant an absolute right to 

conduct discovery of files for items he thinks may be useful at some point during 

trial.  See Karlen, 1999 S.D. 12, at ¶ 38, 589 N.W.2d at 602. 

Likewise, the New York courts noted that to be discoverable, the documents 

must themselves be evidence: 

It has been firmly established in our law of discovery as far back as 
1927 in People ex rel. Lemon v. Supreme Court, 245 N.Y. 24 at page 29, 156 
N.E. 84 at page 85 that, ‘Documents are not subject to inspection for 
the mere reason that they will be useful in supplying a clew whereby 
evidence can be gathered. Documents to be subject to inspection must be 
evidence themselves. 
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People v. Fraiser, 348 N.Y.S.2d 529, 532 (N.Y. Co. Ct. 1973) (emphasis supplied) 

(citations omitted); see also People v. Norman, 350 N.Y.S.2d 52, 58 (N.Y. Sup. Ct. 1973). 

The Fraiser court went on to note that the purpose of the subpoena duces 

tecum was not to permit a fishing expedition into police personnel records: 

The subpoena duces tecum presented herein to obtain the 
departmental personnel records of the police witnesses is merely a 
device to carry on a ‘fishing expedition’ to seek out Possible [sic] 
evidence which may be useful to the defendant. Such was never, and is 
not now, the function of the process of subpoena duces tecum. See also, 
Peters v. Marquez, 21 Misc.2d 720, 196 N.Y.S.2d 840, and cases therein 
cited. Hoffman v. Consolidated Avionics Corp., 20 Misc.2d 84, 85, 197 
N.Y.S.2d 516, 518. 
 

Id. at 533.  The Fraiser court noted the pitfall of allowing a defendant to go searching 

for reputation or bad act evidence, “the court can envision an extension of the 

Sumpter decision to enable the discovery of a witness’ social club records, service 

records, church records, school records, employment records, and Ad infinitum, all to 

the end of hunting for the elusive ‘bad acts.’”  Id. at 537.  Additionally, one can 

envision motions and arguments as to whether the defendant has the right to dig into 

a victim’s finances, juror personnel files, or the judge’s personnel files all so the 

defendant can be assured he is receiving a “fair” trial. 

Several courts have held that a defendant does not have a license to conduct a 

fishing expedition into personnel records and rejected the defendant’s request to 

review such records.  See Minor v. State, 780 So. 2d 707 (Ala. Crim. App. 1999), rev'd on 

other grounds, 780 So. 2d 796 (Ala. 2000); State v Cano 743 P2d 956 (Ariz. App. 1987); 

Sisson v. Superior Court, 156 Cal.Rptr.3d 533 (Cal. Ct. App. 2013);  State v. Jones, 59 A.3d 

320 (Conn. App. Ct. 2013); State v. Henry, 805 A.2d 823 (Conn. App. Ct. 2002); 
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Vaughn v State, 378 N.E.2d 859 (Ind. 1978); McKinley v. State, 465 NE2d 742. (Ind. 

App. 1984); State v. Deavers, 843 P.2d 695, (Kan. 1992) cert den (US) 125 L Ed 2d 676, 

113 S Ct 2979; State v Roy, 557 A.2d 884 (Vt. 1989). 

Smith should not be allowed to conduct a fishing expedition into confidential 

personnel files without showing such records are relevant and admissible.  Smith has 

failed to make such a showing.  Because she has failed to show relevance, 

admissibility, and specificity, Sheriff Milstead respectfully requests that this Court find 

the trial court erred in holding such records were potentially admissible.  Sheriff 

Milstead further respectfully asks that the Court overturn the trial court’s order 

requiring the personnel files to be disclosed for an in camera review. 

III. THE CIRCUIT COURT ERRED IN REQUIRING AN IN 

CAMERA INSPECTION OF THE DEPUTY’S 
PERSONNEL RECORDS. 

 
The circuit court erred in requiring an in camera inspection of Deputy Zishka’s 

personnel records where relevance, admissibility, and specificity were not 

demonstrated.  While Sheriff Milstead recognizes that in camera review of documents 

is the preferred method for resolving discovery disputes, where, as here, the 

defendant makes no showing of relevance or admissibility, the trial court should not 

conduct an in camera review of such documents. 

In order for Sheriff Milstead to have review of the trial court’s decision, 

documents cannot be turned over to the trial court for an in camera review.  If Sheriff 

Milstead turns the documents over to the trial court, there is nothing to prevent the 

trial court from providing the documents to opposing counsel without review.  In 



 

17 
 

order to prevent a fishing expedition and provide safeguards to a third party that is 

subpoenaed for records, it is appropriate for the Court to require a threshold showing 

of relevance, admissibility, and specificity.  Here, the trial court made a finding that 

such documents may be relevant or admissible and that Smith has a right to present a 

defense.  Because Smith cannot provide a path to admissibility for these documents, 

the trial court erred in granting an in camera review of inadmissible documents. 

Furthermore, marking documents “For Attorney’s Eyes Only” is not a valid 

safeguard to prevent use of the information contained within the documents.  In 

South Dakota, an attorney may cross-examine a deputy hundreds of times over the 

span of that attorney’s and deputy’s careers.  It is illogical to think that attorneys 

would have seen such information and not use it in the next case in cross-

examination of the deputy.   

To allow discovery of such information would lead to Deputy Zishka having 

to answer for every citizen complaint, supervisor comment, or performance review 

every time he testifies.4  Such a standard would surely lead to law enforcement 

discontinuing retraining or performance evaluations and refusal to provide reviews 

and decisions regarding citizen complaints.  The public is best served when officers 

are reviewed, provided guidance, and retrained when necessary.  Based upon the fact 

that Smith cannot demonstrate relevance, admissibility, or specificity, Sheriff Milstead 

                   
4 The statements made herein are for illustrative purposes and nothing within this 
brief should be construed to mean that any documents, complaints, or other 
information exists within Deputy Zishka’s personnel file. 
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respectfully requests that this Court reverse the circuit court’s order requiring him to 

turn over these records for an in camera review. 

CONCLUSION 

Smith did not show the trial court and has not demonstrated to this Court 

how the information she seeks would ever be admissible.  The only issue for the jury 

to decide is one of credibility between Deputy Zishka and Smith.  Thus, the 

information Smith seeks is solely specific instances of conduct bearing on credibility, 

which is not admissible under the rules of evidence.  The circuit court erred in 

holding that SDCL 23A-14-5 required the release of the contents within a law 

enforcement officer’s confidential personnel record to the circuit court. 

Based upon the foregoing facts and case law, Sheriff Milstead respectfully 

requests that the Court apply the standard for discovery under SDCL 23A-14-5 (Rule 

17(c)) as adopted by the federal courts and reverse the circuit court’s order requiring 

him to provide certain records within Deputy Zishka’s personnel file to the circuit 

court for an in camera inspection. 

Dated this 29th day of July, 2015. 

RESPECTFULLY SUBMITTED: 

 
/s/ Sara E. Show   

Kersten A. Kappmeyer 

Sara E. Show  

Counsel for Minnehaha County Sheriff Mike 

Milstead 

415 N. Dakota Avenue 

Sioux Falls, SD 57104 
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