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Past Weather in Sturgis, South Dakota, USA - July 2024 

Time Weather v Time Zone DST Sun & Moon v 

Today Hourly 14 Days Past Climate 

- Currently: 81 °F. Sunny. {Weather station: Ellsworth Air Force Base, USA). See more current weather > 

Advertising: Content continues below ad. 

Select month: July 2024 

July 2024 Weather in Sturgis - Graph 
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High & Low Weather Summary for July 2024 
Temperature Humidity Pressure 

High 106 °F (Jul 25, 4:14 pm) 88% (Jul 3, 4:55 pm) 30. 15 "Hg (Jul 3, 4:55 pm) 

Low 48 °F (Jul 5, 2:55 am) 7% (Jul 25, 2:57 pm) 29.57 "Hg (Jul 27, 5:55 pm) 

Average 77 °F 44% 29.92 "Hg 

* Reported Jul 1 12:55 am - Jul 31 11 :55 pm, Sturgis. Weather by CustomWeather, @ 2024 

Note: Actual official high and low records may vary slightly from our data, if they occured in-between 

our weather recording intervals ... More about our weather records 

Sturgis Weather History for July 20, 2024 
Show weather for: July 20, 2024 

Conditions Comfort 

Time Temp Weather : Wind 

12:55 
am * 70 °F Clear. ·3mph .( 67% : 30.05 "Hg 10 mi 
Sat, 

Jul20 

1:55 • 66 °F Clear. No ! 77% 30.05 "Hg 10 mi am •wind 

2:55 67°F Passing No ! 75% . 30.05"Hg 10 mi am clouds. wind 

3:55 64 °F 
Passing No ! 81% 30.08 "Hg 10mi am ......,,..,.,..,""' clouds. .wind 

~ ..... '""" 

4:55 
64 °F 

Broken 
5mph -+ 80% . 30.09 "Hg 10mi 

am clouds. 

5:55 • 62 °F 
Partly 

am sunny. 6mph " 86% : 30.12 "Hg 10mi 

6:55 • 66 °F Sunny. No ! 81% 30.11 "Hg 10mi am wind 

7:55 • 72 °F Sunny. 5mph \, 65% · 30.12 "Hg 10mi 
am 

8:55 ft- 73 °F 
Passing No ! 59% 30.14 "Hg 10 mi 

am clouds. ,wind 

9:55 e, 77 °F 
Passing 

5mph +- 55% 30.14 "Hg 10 mi 
am clouds. 

10:55 • 80 °F 
Passing 

3mph +- 49% 30.14 "Hg 10mi 
am clouds. 

11:55 -- 82°F 
Passing 

7mph +- 43% : 30.14 "Hg 10mi 
am clouds. 

12:55 • 83 °F Scattered 5mph +- 39% 30.12 "Hg 10mi 
pm clouds. 

2:55 • 87°F 
Broken 

7mph 31% 30.09 "Hg 10mi clouds. ' pm 

3:55 fie 86 °F 
Passing 8mph .,- 29% 30.09 "Hg 10mi 

pm clouds. 

4:55 • 87°F 
Passing 12 .,- 27% 30.08 "Hg 10mi 

nm clouds. moh 



6:55 
~ 80 °F Passing 8mph +- 42% 30.09 "Hg 10mi pm clouds. 

7:55 -78 °F Clear. 5mph +- 45% 30.10 "Hg 10mi pm 

8:55 * 77°F Clear. 3mph 51% 30.12 "Hg 10mi +-pm 

9:55 72 °F Passing 3mph i 61% 30.14 "Hg 10mi pm clouds. 

10:55 72 °F Passing No ! 61% 30.15 "Hg 10mi pm clouds. wind 

11:55 "" 71 °F Clear. 5mph 61% 30.14 "Hg 10mi pm i 

Weather by CustomWeather, c, 2024 

Jul 1 Jul3 Jul4 Jul 5 Jul6 Jul7 Jul8 Jul 9 Jul 10 Jul11 Jul12 Jul 13 Jul14 Jul15 Jul 16 Jul 17 

See weather Qverview > 
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Past Weather in Sturgis, South Dakota, USA - July 2024 

Time Weather v Time Zone DST Sun & Moon v 

Today Hourly 14 Days Past Climate 

- Currently: 81 °F. Sunny. (Weather station: Ellsworth Air Force Base, USA). See more current weather > 

Advertising: Content continues below ad. 

Select month: July 2024 

July 2024 Weather in Sturgis - Graph 
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High & Low Weather Summary for July 2024 
Temperature Humidity Pressure 

' .. 
High 106 °F (Jul 25, 4:14 pm) : 88% (Jul 3, 4:55 pm) , 30. 1 5 "Hg (Jul 3, 4:55 pm) 

Low 48 °F (Jul 5, 2:55 am) : 7% (Jul 25, 2:57 pm) ! 29.57 "Hg (Jul 27, 5:55 pm) 

Average 77 °F 44% 29.92 "Hg 

* Reported Jul 1 12:55 am - Jul 31 11 :55 pm, Sturgis. Weather by CustomWeather, C> 2024 

Note: Actual official high and low records may vary slightly from our data, if they occured in-between 

our weather recording intervals ... More about our weather records 

Sturgis Weather History for July 18, 2024 

Show weather for: • July 18, 2024 

Conditions Comfort 

Time Temp Weather : Wind Barometer Visibility 

12:55 
am * 66 °F Clear. 8mph 71% : 30.08 "Hg 10mi 
Thu, i 

Jul18 

1:55 • 65°F Clear. 
am :7mph i 74% i 30.05 "Hg 10mi 

2:55 * 63 °F Clear. 7mph 76% I 30.04"Hg 10mi 
am '\ 

3:55 * am 62°F Clear. 5mph i 80% • 30.04 "Hg 10mi 

4:55 * 62 °F Sunny. •8mph 83% i 30.04 "Hg 10mi 
am '\ 

5:55 -63 °F Sunny. 
am 

5mph '\ 82% 30.05 "Hg 10mi 

6:55 -am 66 °F Sunny. 3mph 1 79% : 30.06 "Hg 10mi 

7:55 -am 69 °F Sunny. 7mph 1 70% , 30.07 "Hg 10mi 

8:55 -am 75 °F Sunny. 8mph i 60% 30.06 "Hg 10mi 

9:57 flt 80 °F 
Passing • 10 

'\ 47% : 30.05 "Hg 10mi 
am clouds. mph 

10:55 • 85 °F 
Passing • 14 

'\ 38% • 30.02 "Hg 10mi 
am clouds. •mph 

11:55 -87 °F Sunny. 
! 14 

'\ 29% '30.01 "Hg 10mi 
am mph 

12:55 • 89 °F 
Passing :11 

i 27% 30.00 "Hg 10mi 
pm clouds. !mph 

1:57 -90 °F Sunny. 13 
i 24% t 29.98 "Hg 10mi 

pm mph 

2:55 0 96 °F 
Passing 

:9mph i 21% 29.97 "Hg 10mi 
pm clouds. 

3:55 • 95 °F Sunny. 10 
i 19% 29.95 "Hg 10mi 

om moh 



5:55 
pm -94 °F Sunny. 7mph '\ 18% 29.93 'Hg 10mi 

6:55 -92 °F Sunny. •9mph l 23% 29.92 "Hg 10mi pm 

7:55 -86 °F Clear. pm 5mph l 31% 29.93 "Hg 10 mi 

8:55 * pm 83 °F Clear. 5mph l 38% 29.94'Hg 10mi 

9:55 * 
pm 80 °F Clear. 5mph l 41% '29.93 'Hg 10mi 

10:55 * 73 °F Clear. 7mph 46% 29.95 'Hg 10mi pm '\ 

11:55 * 74 °F Clear. 8mph 54% 29.93 "Hg 10mi pm '\ 

Weather by CustomWeather, @ 2024 

Jul 1 Jul 3 Jul4 Jul5 Jul6 Jul7 Jul8 Jul9 Jul 10 Jul 11 Jul 12 Jul13 Jul 14 Jul 15 Jul 16 Jul 17 

See weatbet !2lletlliew > 
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Past Weather in Sturgis, South Dakota, USA - July 2024 

Time Weather v Time Zone DST Sun & Moon v 

Today Hourly 14 Days Past Climate 

- Currently: 81 °F. Sunny. (Weather station: Ellsworth Air Force Base, USA). See more current weather > 

Advertising: Content continues below ad. 

Select month: July 2024 

July 2024 Weather in Sturgis - Graph 
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High & Low Weather Summary for July 2024 

Temperature Humidity Pressure 

30.15 "Hg (Jul 3, 4:55 pm) High 106 °F (Jul 25, 4:14 pm) 

Low 48 °F (Jul 5, 2:55 am) 

88% (Jul 3, 4:55 pm) 

7% (Jul 25, 2:57 pm) , 29.57 "Hg (Jul 27, 5:55 pm) 

Average 77 °F 44% 29.92 "Hg 

* Reported Jul 1 12:55 am - Jul 31 11 :55 pm, Sturgis. Weather by CustomWeather,@ 2024 

Note: Actual official high and low records may vary slightly from our data, if they occured in-between 

our weather recording intervals ... More about our weather records 

Sturgis Weather History for July 19, 2024 

Show weather for: July 19, 2024 

Conditions Comfort 

Time 

12:55 

Temp Weather Wind Humidity Barometer Visibility 

am • 
Fri, Jul 

19 

1:55 
am 

3:11 
am 

3:26 * 
am 

75 °F Clear. 

72 °F Passing clouds. 

72 °F 
Thunderstorms. 
Passing clouds. 

68 °F Clear. 

7 
mph 

7 
mph 

6 
mph 

5 
mph 

3:55 
am 

77 
•F Thundershowers. 12 

Clear. mph 

4:55 * 
am 

70 °F Sunny. 
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6:55 
am 

7:58 
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Sunny. 

Passing clouds. 

Scattered 
clouds. 

9:57 1111! 
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clouds. 

10:56 1111! 
am@ 
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am 

12:55 
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nm 
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2:57 
~ 88 °F 

Scattered 16 
38% :29.96 10mi .,.,. 

pm clouds. mph "Hg 

4:06 & 84 °F 
Scattered 10 

45% 
29.97 

10mi clouds. mph 
+-

"Hg pm 

4:22 A 84 °F 
Thunderstorms. 12 

48% 
. 29.96 

10 mi Passing clouds. 
+-pm mph "Hg 

4:55 «. 83 °F 
Scattered 8 

✓ 42% 
29.96 

10mi pm clouds. mph "Hg 

5:14 A Strong 21 30.01 
81 °F thunderstorms. ' 48% 6mi pm Broken clouds. mph "Hg 

5:19 A Strong 16 29.99 
72 °F thunderstorms. ! 61% 1 mi pm Broken clouds. mph "Hg 

5:27 A 72 °F 
Thunderstorms. 6 ...... 65% 

30.01 
2mi pm Partly sunny. mph ."Hg 

5:55 A 70 °F 
Thundershowers. 16 

✓ 73% 
• 30.02 

10mi pm Mostly cloudy. mph !"Hg 

6:04 A 72 °F 
Thunderstorms. 10 

' 65% 
30.04 

10mi pm Broken clouds. mph "Hg 

6:22 fa 72 °F 
Scattered No ! 69% 

·30.02 
10 mi pm clouds. wind •"Hg 

6:55 f. 76 °F Passing clouds. No ! 59% 
. 30.01 

10mi pm wind "Hg 

7:55 -70 °F Clear. 6 ...... 73% 
30.01 

10mi pm mph "Hg 

8:55 * 73 °F Clear. 5 ! 68% 
30.02 10mi pm mph "Hg 

9:55 * 69 °F Clear. 8 \, 72% 
30.03 

10mi pm mph "Hg 

10:55 * 74 °F Clear. 6 

' 61% 
30.03 

10mi pm mph "Hg 

11:55 * 69 °F Clear. 5 ! 63% 
30.05 

10mi pm mph "Hg 

Weather by CustomWeather, Cl 2024 
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See weather Qverview > 
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PRELIMINARY STATEMENT 

This brief will refer to Appellant, Dolan Foss, as "Dolan." This brief will refer to 

Appellant, Judy Foss, as "Judy." This brief will refer to Appellant, Six Impounded Dogs, 

as «the dogs." This brief will refer to Appellants collectively as "the Fosses." 

Plaintif£1 Appellee, the City of Sturgis, will refer to itself as "the City." 

References to the Settled Record will be indicated by "SR_." Appellee's 

Appendix will be referred to as "AA_." 

JURISDICTIONAL STATEMENT 

This is an appeal from an Order Ratifying Impoundment and Transferring 

Ownership in favor of the City entered on August 2, 2024, by the Honorable John 

Fitzgerald. AA O 1. The Order was dispositive and was a final order pursuant to SDCL § 

15-26A-3(2). Notice of Entry was filed on August 6, 2024. Notice of Appeal was filed 

on September 3, 2024. The referenced Order is appealable, and the present appeal is 

timely. 

STATEMENT OF LEGAL ISSUES 

1. Whether the circuit court correctly found exigent circumstances to issue its 

Order Ratifying Impoundment and Transferring Ownership of the dogs? 

The Circuit Court ruled that the City possessed the proper exigent circumstances 

to impound the dogs and it transferred ownership of the dogs to the City as a result. 

Authorities: 

• SDCL § 40-1-5 
• State v. Fifteen Impounded Cats, 2010 S.D. 50, 785 N.W.2d 272 

1 



STATEMENT OF THE CASE 

Fosses appealed the circuit court's order ratifying the impoundment of six dogs 

and transferring ownership of the six dogs to the City, apparently arguing that the Posses 

did possess food and water for the dogs and therefore the dogs should be returned to 

them. 

This brief will outline that the dogs were in dire circumstances when the City 

impounded them, demonstrating sufficient exigent circumstances to permit the City to 

impound and transfer ownership. This brief will explain that Fosses failed to successfully 

respond to the City's evidence that they were unfit to care for the dogs in question and, 

by their own statements, had been unfit for some time prior to the impounding. Finally, 

based on Fosses' own testimony, this brief will demonstrate how returning the dogs 

would place the dogs back in the same unfit circumstances they left. 

STATEMENT OF FACTS 

On July 20, 2024, officers responded to a citizen report concerning the welfare of 

dogs being housed in a truck trailer. SR 8. When officers arrived they found six dogs 

stacked inside a Budget Rental Truck trailer, in rusty kennels with ill-fitting plastic floors 

and with feces and urine soaked blankets. SR 19-29, 98 lines 19-22. No water or food 

was found in their kennels. SR 66 lines 4-8, 69 lines 6-10. The trailer did not just house 

the dogs; it housed numerous other items crammed tightly into the unit, covering some of 

the dogs' kennels and blocking ready ingress and egress. SR 19-20. The dogs' kennels 

were covered with blankets and, while the Fosses testified that there were vents and a fan 
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in the trailer, the responding officer, Teal Schmidt, did not notice any air circulation. SR 

19-20, 66 lines 5-8. 

Officer Schmidt had also been dispatched to the F osses' trailer the day prior to 

July 20 because of another citizen's report concerning the dogs. SR 70 lines 1-10. Dolan 

Foss had informed him that they were looking for work during the Sturgis Motorcycle 

Rally. SR 71 lines 11-13. Officer Schmidt informed Dolan that he needed to do 

something about their dogs because of the heat and the conditions. SR 70 lines 14-22. 

On July 20, 2024, after Officer Schmidt was dispatched again, he asked Dolan 

Foss when the last time the dogs had been watered. SR 71 lines 20-22. Dolan responded 

that he had given them water the day before. SR 71 lines 23-25, 72 lines 1-2. When asked 

why the dogs had not been watered that day, Dolan responded that the dogs urinated 

everywhere when they were given water. 1 Id 

Officer Schmidt entered the open trailer and took temperature readings which 

ranged from 89 degrees to 103 degrees. SR 69 lines 21-23. The dogs were panting 

heavily and sweating. SR 69. Officer Schmidt testified that after he had taken the dogs 

out of the truck, he went to his car and got a water bottle, poured it over one of the dogs' 

kennels, and the dog attempted to grab the water in the air to drink it. SR 72 lines 23-25, 

73 lines 1-2. 

1 Judy Foss disputes that the dogs were not given water, claiming that if they needed 
water, they had water. SR 83 lines 19-23. Notably, Judy did not tell Officer Schmidt 
that she allegedly watered the dogs earlier that day. See id. However, before alluding 
that she had given the dogs water ( or at least tritely asserting that the dogs had water 
if they needed it), she testified that she was just waking up for the day. SR 68 lines 
17-20. She also testified that she was about to check into the emergency room for an 
inner ear infection, presumably leaving the dogs alone with her son, Dolan. SR 63 
lines 3-8, 86 lines 7-10. 
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When the dogs arrived at the Sturgis Animal Shelter, all of the dogs drank 

copious amounts of water. SR 40 lines 1-2. When food was given to the dogs, four of the 

dogs ate the food faster than they could chew it; two of the dogs were too scared to eat 

and cowered in their kennels. SR 39 lines 15-25. 

Judy and Dolan were both cited pursuant to SDCL § 40-1-2.3. See 46CRI24-518 

& 46CRI24-519. 

A hearing seeking ratification of the impoundment was held on August 1, 2024. 

At the hearing the Honorable John Fitzgerald heard all of the facts previously outlined, as 

well as the testimony (mostly in the form of"Did you know" questions from Dolan and 

Judy) of the Fosses. See generally SR 59-137. The Fosses testified that they had been 

making their way up to Montana from Oklahoma. SR 80 lines 4-13. They testified that 

they had regular interactions with police and animal welfare agencies who continuously 

told them to take their dogs and get out of town. SR 82 lines 18-20, 118 lines 19-25, 119 

lines 1-11. Judy testified that they had started with nine dogs [SR 122 lines 7-9 ("seven 

boys, two girls")] and twenty puppies [SR 119 lines 12-25] but had gotten rid of some 

[SR 119 lines 18-22], while others had died from being tortured [SR 80 lines 10-11], ran 

over [SR 92 line 12], having their throat slit [SR 87 lines 19-22], or shot by others (SR 81 

lines 16-18]. Judy had testified that they had been living in a truck (or a U-haul) for some 

time before being detained in Sturgis. SR 119 lines 5-11. While Judy testified that they 

were planning to travel to Montana to find a home [SR 80 lines 4-13], the rental vehicle 

was actually due to be dropped off in Casper, Wyoming, a few days before the F osses 

were detained in Sturgis [SR 73 lines 24-25, 74 lines 1-2]. At the hearing, Judy and 
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Dolan were living in a tent and would continue to do so if they could not find a camper. 

SR 124 lines 3-13. 

Judy testified that she had dog food and water (in bottles) for the dogs but had the 

food and water outside of the kennels so the dogs would not have made a mess inside 

their kennels. SR 76 lines 22-23. However, according to Officer Schmidt, an inventory 

was made of the Budget truck's contents2 found no food. SR 72 lines 5-14. 

Judge Fitzgerald orally found, in addition to the heat of the day, the dogs were 

extremely hungry or too traumatized to eat, the cages were filthy, without much room to 

move about. SR 130 lines 9-25. He found that the Fosses and the dogs had been living in 

the truck for an unknown period of time, but that the dog's situation had not come to 

Sturgis' s attention until the day before the dogs were impounded. SR 131, lines 1-8. He 

found that the Fosses were ''more or less homeless." Id. lines 9-10. He found that there 

were a nwnber of encounters with law enforcement because of concerned citizens 

regarding the dogs' welfare. Id. lines 15-19. He stated "I believe that the animals were in 

serious jeopardy and that they were suffering from lack of water, at least at that time, and 

food, and that the shelter that they were in was filthy and unsanitary." Id. lines 20-24. 

While Judge Fitzgerald's August 2, 2024 Order did not specifically label a section 

for findings of fact and conclusions oflaw, it did outline that the court found sufficient 

exigent circumstances to impound the dogs and transfer ownership. See generally AA 01-

03. The exigent circumstances included: temperature both inside and outside of the 

moving van/truck; lack of sufficient food and water for the animals; the sanitary 

2 When officers determined that the truck was overdue in Casper, Wyoming, they 
impounded it and inventoried the same until arrangements could be made to get the 
truck to Casper. SR 73 Jines 23-25, 74 lines 1-5. 
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conditions of the cages, including lack of sufficient size cage bottoms, the urine and 

feces-soaked blankets in the cages; and lack of adequate housing for the animals. Id. at 

01-02. The court found that the combination of the exigent circumstances listed placed 

the dogs in serious jeopardy. Id at 02. The circuit court found that the transfer of 

ownership from the Fosses to the City's animal shelter was appropriate because the 

Fosses did not have adequate living arrangements to provide for the dogs' wellbeing and 

safety. Id 

STANDARD OF REVIEW 

A circuit court's findings for cases such as this are reviewed under the clearly 

erroneous standard. See State v. Fifteen Impounded Cats, 2010 S.D. 50, ,r 26, 785 N.W.2d 

272,281. 

We will not set aside a [circuit] court's findings of fact unless they are 
clearly erroneous. A [circuit] court's finding is clearly erroneous if, after 
reviewing the entire evidence, we are left with the definite and firm 
conviction that a mistake has been made[.] All conflicts in the evidence 
must be resolved in favor of the [circuit] court's determinations. The 
credibility of the witnesses, the weight to be accorded their testimony, and 
the weight of the evidence must be determined by the [ circuit] court and we 
give due regard to the [ circuit] court's opportunity to observe the witnesses . 
and the evidence. We review any documentary or deposition evidence under 
a de novo standard of review. 

On review the successful party is entitled to the benefit of his version of the 
evidence and of all favorable inferences fairly deducible therefrom. 

Fifteen Impounded Cats, 2010 S.D. 50, ~ 26, 785 N.W.2d at 281- 82 (quoting In re Estate 

of Pringle, 2008 SD 38, ,r 18, 751 N.W.2d 277,284) (citations omitted). 

Although a preference exists for written findings and conclusions, oral findings 

and conclusions where the basis of the trial court's ruling is clear are also accepted. See In 

re Guardianship and Conservatorship of Fischer, 2008 S.D. 51, ,r 8, 752 N.W.2d 215, 
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217 ( stating that generally the failure to file findings of fact and conclusions of law is 

reversible error, but that this Court may decide the appeal without further findings if it 

feels it is in a position to do so); State v. Stevenson, 2002 S.D. 120, 1 10,652 N.W.2d 

735, 739 (observing that this Court has accepted verbal findings and conclusions where 

the record leaves no room for speculation and conjecture concerning what the trial court 

found or concluded). If a trial court's ruling in this case is clear, "there is no necessity of 

a remand for the entry of written findings of fact and conclusions of law. Fifteen 

Impounded Cats, 2010 S.D. 50,123, 785 N.W.2d at 281. 

Finally, whether the facts constitute exigent circumstances is a mixed law-fact 

question reviewed de novo. Fifteen Impounded Cats, 2010 S.D. 50,120, 785 N.W.2d at 

280. 

ARGUMENT 

I. THE CIRCUIT COURT CORRECTLY FOUND EXIGENT 
CIRCUMSTANCES TO PERMIT THE IMPOUNDING AND TRANSFER 
OF OWNERSHIP OF THE DOGS TO THE CITY OF STURGIS 

South Dakota Codified Laws section 40-1-2.3 prohibits a person owning or being 

responsible for the care of an animal from neglecting, abandoning, or mistreating that 

animal. "Neglect" under SDCL Ch. 40-1 is defined as "fail[ure] to provide food, water, 

protection from the elements, adequate sanitation, adequate facilities, or care generally 

considered to be standard and accepted for an animal's health and well-being consistent 

with the species, breed, physical condition, and type of animal." SDCL § 40-1-1(10). 

Section 40-1-5 provides for the process by which a law enforcement officer may 

impound a mistreated or neglected animal. It states: 

Any law enforcement officer, agent of the board, or agent or officer of any 
humane society finding an animal neglected, abandoned, mistreated, or 
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subjected to cruelty, may, pursuant to a warrant or court order, cause the 
animal to be impounded and properly cared for, and the expenses of such 
impoundment or care constitute a lien on the animal to be paid before the 
animal may be lawfully recovered. However, a warrant or court order is 
not necessary for law enforcement officers if the animal is severely injured, 
severely diseased, or suffering and any delay in impounding the animal 
would continue to cause the animal extreme suffering or if other exigent 
circumstances exist. If any animal is impounded or subjected to other action 
under this section without a warrant or court order, the officer shall 
subsequently show cause for the impoundment or other action to the court, 
and the court shall issue an order ratifying the impoundment or action; or, 
if sufficient cause for the impoundment or action is not shown, the court 
shall order the return of the animal to the owner or other appropriate 
remedy. 

SDCL § 40-1-5. (emphasis added). 

"Exigent circumstances exist when a situation demand[ s] immediate attention 

with no time to obtain a warrant." Fifteen Impounded Cats, 2010 S.D. 50, 115, 785 

N.W.2d at 278 (quoting State v. Dillon, 2007 S.D. 77, 118, 738 N.W.2d 57, 60). "The 

need to protect or preserve life or avoid serious injury presents that kind of situation." Id 

Further SDCL § 40-1-34(2) provides that any peace officer (among others) may 

dispose of a properly impounded animal by "[t]ransferring ownership to a humane 

society. as described in chapter 40-2." 

In this case the circuit court properly found that Officer Schmidt possessed 

exigent circumstances to impound the dogs. The circuit court found that a combination 

of the temperature (ranging from 89 to 103 degrees inside the trailer), lack of sufficient 

food and water for the animals, the sanitary conditions of the cages, including lack of 

sufficient sized cage bottoms, the urine and feces-soaked blankets in the cages, and lack 

of adequate housing for the animals all constituted sufficient exigent circumstances and 

that the dogs were in serious jeopardy to impoundment without a warrant or court order. 

See SR 130-31; AA O 1-03. Add in the fact that the dogs were in a mobile vehicle and 
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could be hidden away without food or water for long periods of time, the dogs were lucky 

not to have succumbed to the same faits as the other approximately twenty-three other 

dogs the Fosses had started off with in Oklahoma. 

While Fosses clearly loved the animals enough to appeal their cause to this Court, 

they were and are in no position to care for six large dogs. The circuit court found as 

much in its oral findings. See SR 130-31. Furthermore, contrary to the Fosses' assertions 

that they possessed food for the dogs, the inventory of the truck found no food for the 

dogs in the trailer. SR 72 lines 5-14. There was certainly no food or water in the dogs' 

kennels. SR 66 lines 4-8, 69 lines 6-10. The lack of food, taken with Dolan's statement 

that he had not watered the dogs since the day before so the dogs wouldn't urinate all 

over the floor (suggesting that the Fosses didn't let the dogs out of their kennels to relieve 

themselves) (see SR 71 lines 23-25, 72 lines 1-2), and the fact that while Judy alludes that 

she may have watered the dogs, she also stated she had just woken up for the day and was 

headed to the hospital (from which she was not released until shortly before the hearing 

[see SR 63 lines 3-8]), the circuit court's finding that the dogs were in serious jeopardy 

and that adequate exigent circumstances existed should not be set aside. 

The dogs' condition was in a state of extreme suffering and neglect due to the 

Fosses' "fail[ure] to provide food, water, protection from the elements, adequate 

sanitation, adequate facilities, or care." See SDCL §§ 40-1-1(10) & -5. Officer Schmidt 

properly followed SDCL § 40-1-5 by impounding the dogs and then showing cause to the 

circuit court to seek ratification of the impoundment. The circuit court properly ratified 

the impoundment and made the determination pursuant to SDCL § 40-1-34(2) that 
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ownership should be transferred to the local shelter for the dogs' proper rehabilitation, 

care, and eventual adoption to humans that could adequately care for the animals.3 

CONCLUSION 

Exigent circumstances existed to permit the City of Sturgis to impound and take 

ownership of the dogs. The dogs were living in squaller, stacked into a cramped rental 

trailer, sitting in feces and urine-soaked blankets, without food or water. The dogs were 

overheated and in serious jeopardy of extreme suffering including injury or death due to 

dehydration. Furthermore, the Court's order transferring ownership to the local animal 

shelter was appropriate because the F osses' own statements demonstrate that they are 

unfit caregivers for the dogs and have no place to keep the dogs should they be permitted 

to take them again. 

This Court should affirm the order of the circuit court ratifying the impoundment 

and transferring ownership of the dogs to the City of Sturgis. 

Dated this 2nd day of January, 2025. 

MAY, ADAM, GERDES & THOMPSON, LLP 

BY: Isl Terra M Larson 
TERRA M. LARSON 
Attorneys for Plaintiff/ Appellee 
503 South Pierre Street 
P.O. Box 160 
Pierre, SD 57501 
(605) 224-8803 
terra@mayadam.net 

3 Though the circuit court did not make explicit written "findings or fact and 
conclusions of law" the Order on its face demonstrates a sufficient mix of factual 
findings (without the specific label) and legal authority to demonstrate the Court's 
ruling. Additionally, Judge Fitzgerald made several oral findings on the record at the 
hearing to make his ruling "clear." See F{fieen impounded Cats, 2010 S.D. 50, ,r 20, 
785 N.W.2d at 280. 
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NOTICE OF ENTRY OF ORDER AND CERTIFICATE OF SERVICE Page 3 of 5 

STATE OF SOUTH DAKOTA ) 
) ss 

COUNTY OF MEADE ) 

CITY OF STURGIS, 

Plaintiff, 

vs. 

SIX IMPOUNDED DOGS, 

Defendants. 

IN CIRCUIT COURT 

FOURTH JUDICIAL CIRCUIT 

46CIV24-26 l 

ORDER RATIFYING 
IMPOUNDMENT AND 

TRANSFERRING 
OWNERSWP 

Before the Court is the City of Sturgis' Petition to Ratify Seizure Under 

SDCL § 40-1-5 and for Order Transferring Ownership. The Court held an 

evidentiary hearing on August 1, 2024, appearing the City of Sturgis 

represented by counsel Eric Miller, and the dog owners, Dolan Foss and Judy 

Foss, without counsel. The Court being familiar with the entire file, te:itimony, 

and· admitted exhibits hereby ratifies the July 20, 2024, impoundment of the 

six (6) dogs based on exigent circumstances, transfers ownership of the dogs to 

the Sturgis Animal Shelter, and grants the City of Sturgis impoundment costs 

as provided in the Court's oral ruling. 

In conjunction with the Court's oral ruling, the Court finds that exigent 

circumstances existed under SDCL § 40-1-5 which required immediate 

attention to protect or preserve life oi:- avoid serious injury of the six (6} dogs 

without obtaining a warrant or court order prior to impounding the dogs. 

Exigent circumstances existed based on the temperature both inside and 

outside the moving van/truck; the lack of sufficient food and water for the 

animals; the sanitary conditions of the cages, including the lack of sufficient 
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NOTICE OF ENTRY OF ORDER AND CERTIFICATE OF SERVICE Page 4 of 5 

sized cage bottoms, the urine and feces soaked blankets in the cages; and the 

lack of adequate housing for the animals. The above-mentioned conditions 

placed the animals well-being in serious jeopardy. 

The Court additionally finds that the transfer of ownership from Dolan 

and Judy Foss (collectively referred to as the Foss1 to the Sturgis Animal 

Shelter 1s appropriate because the Foss' do not have adequate living 

arrangements to properly provide for the animals' well-being and safety. The 

Court finds the Sturgis Animal Shelter is a suitable caretaker or facility to 

house and care for the animals so the animals may be rehabilitated to the 

point they are available for adoption or other disposition as the Sturgis Animal 

Shelter determines is in the best interests of the animals. The Court finds that 

the $20.00 daily cost for each dog at the Sturgis Animal Shelter is reasonable 

and justified. 

WHEREFORE, for the reasons set forth above and through the Court's 

oral ruling, it is hereby: 

ORDERED that the Sturgis Police Department's July 20, 2024, 

warrantlcss impoundment of the six {6} dogs is hereby ratified; and 

ORDERED the ownership of the six (6) impounded dogs is hereby 

transfer-red from Dolan Foss and Judy Foss to the Sturgis Animal Shelter for 

disposition that is in the best interests of the animals; and 

ORDERED that Dolan and Judy Foss jointly and severely pay $1,560 to 

the Sturgis Finance Office located 1040 Harley-Davidson Way, in the City of 
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NOTICE OF ENTRY OF ORDER AND CERTIFICATE OF SERVICE Page 5 of 5 

Sturgis, plus any additional days at $120.00 per day after August 1, 2024, 

until the date this order is signed. 

Dated this .L_ day of August 2024. 

ATTEST: 
Linda Keszler 
Clerk of Courts 

By: 8,\-~;:t~ < 
Clerk or ep 

BY THE COURT; 

The Honorable John H. Fitzgerald 
Circuit Court Judge 
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STATE OF SOUTH DAKOTA 
Fourth Judicial Circuit Court 

I tterel>y cerlify that the foregoing lnatrumant 
Is a true and correct eopy of the orlginol es the 
&Ml& appears on fife In ri1 y offico on this date: 

AUG 02 2024 
Linda Keszler 

Meade C~ Clerk of Courts 
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