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PRELIMINARY STATEMENT 

This Brief adopts the trial court’s party designations. Appellant Pro-Tec Roofing, 

Inc. will be referred to as “Pro-Tec.” Appellee Lynn Althoff, as Personal Representative of 

the Estate of Justin Althoff, will be referred to as the “Estate.” References to the Settled 

Record, Codington County, South Dakota, Lynn Althoff, as Personal Representative of the 

Estate of Justin Althoff v. Pro-Tec Roofing, Inc, 14 CIV. 17-000216, shall be denoted by 

“SR” followed by the applicable page number. References to the summary judgment 

hearing transcript will be referred to as “HT” with the applicable page number.  

JURISDICTIONAL STATEMENT 

Pro-Tec appeals an Order Denying Summary Judgment (SR 1350) and a 

Memorandum thereon. (SR 1338).  Notice of Entry of Order was filed and served on May 

4, 2021 (SR 1353).  ProTec filed its Petition for Permission to Appeal on May 17, 2021.  

This Court entered its Order Granting Petition for Allowance of Appeal from 

Intermediate Order on June 9, 2021 (SR 1358).  This Court has jurisdiction pursuant to 

SDCL §§ 15-26A-3(6) and 15-26A-17. 
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STATEMENT OF THE ISSUES PRESENTED 

 

I. Whether the trial court erred when it failed to rule, as a matter of law, that 

the Estate’s claim was exclusively limited to workers’ compensation benefits?  

 

 The trial court erred when it failed to apply South Dakota Supreme Court 

precedent and, instead, ruled that it was a question of fact whether the Estate’s loss was 

substantially certain to occur.   

• Harn v. Continental Lumber Co., 506 N.W.2d 91, 100 (S.D. 1993) 

• Fryer v. Kranz, 2000 S.D. 125, 616 N.W.2d 102 

• McMillin v. Mueller, 2005 S.D. 41, 695 N.W.2d 217 

 

STATEMENT OF THE CASE 

 

On or about October 28, 2019, the Estate initiated a civil lawsuit against Pro-Tec in 

Codington County, Third Judicial Circuit, South Dakota, arising from an incident when 

Justin Althoff (“Althoff”) fell from the roof of the Watertown Community Center. (SR 

1102).  The Honorable Robert Spears was assigned to this case. 

Pro-Tec filed a Motion for Summary Judgment on July 24, 2020. (SR 1125).  The 

Motion was heard by the trial court on February 23, 2021. (SR 1350).  Pro-Tec’s Motion for 

Summary Judgment was denied and an Order denying the Motion was entered on March 26, 

2021 (SR 1350).  The trial court’s Memorandum Decision was entered on March 24, 2021. 

(SR 1338).  Notice of Entry of Order was filed and served on May 4, 2021. (SR 1353).  On 

May 17, 2021, Pro-Tec filed its Petition for Permission to Appeal from the Order denying 

its Motion for Summary Judgment.  This Court entered its Order Granting Petition for 

Allowance of Appeal from Intermediate Order on June 9, 2021 (SR 1356). 
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STATEMENT OF THE FACTS 

The dispute in this case arises from a roofing accident. In 2015, Pro-Tec entered 

into a subcontract with the Puetz Corporation1 for the construction of the Watertown 

Community Center in Watertown, South Dakota.  (SR 1211).  In April of 2016, Althoff 

was hired as an employee of Pro-Tec, and he was given a copy of the Pro-Tec Roofing 

Inc. Safety and Health Manual.  (SR 1211).  On April 21, 2016, in the scope and course 

of his employment, Althoff was working on the roof of the Watertown Community 

Center.  (SR 1211).  That day, Althoff fell off the roof, ultimately resulting in his death.  

(SR 1211).  Althoff had not been harnessed on the roof.  (SR 1299, 1329).  In 2011, Pro-

Tec had established internal guidelines that, inter alia, called for the use of harnesses on 

certain roofing projects.  (SR 1293, 1329). 

While harnesses were not in place, the general contractor’s Project 

Superintendent, Jason Enfield, was on the roof of the Watertown Community Center the 

day of Althoff’s fall and observed a warning line in place.  (SR 1127, 49-50, 60).  

Following the April 21, 2016 incident, the Occupational Safety and Health 

Administration (OSHA) and Pro-Tec settled on penalties of $50,000 related to various 

violations arising from OSHA’s investigation.  (SR 1212).  Workers’ compensation 

benefits have since been paid to or on behalf of the Estate.  (SR 1212). 

Prior to the 2016 accident, Pro-Tec had received only three separate citations 

from OSHA.  The first of the OSHA citations was issued to Pro-Tec on September 10, 

2009.  (SR 1289, 1329).  That citation centered on a project in Platte, South Dakota and 

                                                           
1 Puetz Corporation was also sued under theories basically identical to those relating to 

Pro-Tec.  Those claims, however, were eventually dismissed, with prejudice.  
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related to the issues of proper scaffolding and the placement of ladders at points-of-

access.  (SR 1289, 1329).  The second citation was received on January 11, 2011.  (SR 

1290, 1329).  That citation centered on a project in Aberdeen, South Dakota and related 

to guardrail systems on low-slope roofs.  (SR 1290, 1329).  The third citation was 

received on July 2, 2012.  (SR 1291, 1329).  That citation centered on a project in 

Mitchell, South Dakota and, like the 2011 citation, related to guardrail systems on low-

slope roofs.  (SR 1291, 1329).  Pro-Tec received no other OSHA citations between 2012 

and the time of Althoff’s fall.  (SR 1291-92).  The only other OSHA citations Pro-Tec 

received were related to the incident at the center of this case.  (SR 1313-21). 

STANDARD OF REVIEW 

 A party is entitled to summary judgment if “the pleadings, depositions, answers to 

interrogatories, and admissions on file, together with the affidavits, if any, show that 

there is not a genuine issue as to any material fact and that the moving party is entitled to 

judgment as a matter of law.” SDCL 15-6-56(c); Hofer v. Redstone Feeders, LLC, 2015 

S.D. 75, ¶ 10, 870 N.W.2d 659, 661-62.  “‘All reasonable inferences drawn from the facts 

must be viewed in favor of the non-moving party.’”  Garrido v. Team Auto Sale, Inc., 

2018 S.D. 41, ¶ 15, 913 N.W.2d 95, 100. (quoting Hofer, LLC, 2015 S.D. 75, ¶ 10, 870 

N.W.2d at 661-62).  “[T]he nonmoving party must substantiate allegations with sufficient 

probative evidence that would permit a finding in favor on more than mere speculation, 

conjecture, or fantasy.”  Hanson v. Big Stone Therapies, Inc., 2018 S.D. 60, ¶ 29, 916 

N.W.2d 151, 159 (citations omitted).  

 “‘Entry of summary judgment is mandated against a party who fails to make a 

showing sufficient to establish the existence of an element essential to that party’s case, 
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and on which that party will bear the burden of proof at trial.’”  Rodriguez v. Miles, 2011 

S.D.29, ¶ 6, 799 N.W.2d 722, 724-25 (quoting Zephier v. Catholic Diocese of Sioux 

Falls, 2008 S.D. 56, ¶ 6, 752 N.W.2d 658, 662).  When there are no genuine issues of 

material fact, summary judgment is looked upon favorably.  Owens v. F.E.M. Electric 

Ass’n, Inc., 2005 S.D. 35, ¶ 6, 694 N.W.2d 274, 277 (citations omitted). A trial court’s 

denial of summary judgment is reviewed de novo. North Star Mut. Ins. v. Korzan, 2015 

S.D. 97, ¶ 12, 873 N.W.2d 57, 61.  When the material facts are not in dispute, the 

question becomes one of law.  See Harn v. Continental Lumber Co., 506 N.W.2d 91, 95 

(S.D. 1993).  See also Kuhnert v. John Morrell & Co. Meat Packing, Inc., 5 F.3d 303, 

304 (8th Cir. 1993) (“Only disputes over facts that might affect the outcome of the suit 

under the governing law will properly preclude the entry of summary judgment.”) 

(citation omitted).  

ARGUMENT  

I. Workers’ Compensation is the Exclusive Remedy 

A. The Circuit Court misapplied the controlling law   

 

South Dakota Workers’ Compensation Law, specifically, SDCL § 62-3-2, 

provides:  

The rights and remedies granted to an employee subject to this title, on 

account of personal injury or death arising out of and in the course of 

employment, shall exclude all other rights and remedies of the employee, 

the employee’s personal representatives, dependents, or next of kin, on 

account of such injury or death against the employer or any employee, 

partner, officer, or director of the employer, except rights and remedies 

arising from intentional tort. 

 

SDCL § 62-3-2 (emphasis added).  Over twenty years ago, this Court stated, “Workers' 

compensation covers employment-related accidental injury of every nature. No matter 

http://web2.westlaw.com/find/default.wl?mt=407&db=595&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2025553306&serialnum=2016412935&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=BA69026A&referenceposition=662&rs=WLW12.04
http://web2.westlaw.com/find/default.wl?mt=407&db=595&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2025553306&serialnum=2016412935&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=BA69026A&referenceposition=662&rs=WLW12.04
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what form employer conduct takes, be it careless, grossly negligent, reckless, or wanton, 

if it is not a ‘conscious and deliberate intent directed to the purpose of inflicting an 

injury,’ workers' compensation remains the exclusive remedy.”  Fryer v. Kranz, 2000 

S.D. 125, ¶ 8, 616 N.W.2d 102, 105 (quoting 6 Larson's Workers' Compensation Law 

(MB) § 103.03 at 103–6 (November 1999)).  To avoid the exclusivity rule, at minimum, 

an employee must demonstrate that the injury or loss in issue was substantially certain to 

occur.  The “substantial certainty” exception is exceedingly narrow and has been strictly 

enforced by this Court. 

 Seven years prior to Fryer, this Court took great pains to illuminate the limits of 

the substantial certainty exception.  See generally, Harn v. Continental Lumber Co., 506 

N.W.2d 91 (S.D. 1993).  “Worker's compensation was designed by the legislature to be 

the exclusive method for compensating workers injured on the job in all but extraordinary 

circumstances.”  Id. at 95 (citing Jensen v. Sport Bowl, Inc., 469 N.W.2d 370 (S.D. 

1991)).  According to the Harn Court, even in circumstances where the loss was 

probable, workers’ compensation was still the exclusive remedy.  See id. (citing Jensen, 

469 N.W.2d at 372; VerBouwens v. Hamm Wood Products, 334 N.W.2d 874, 876 (S.D. 

1983), overruled on other grounds by Holscher v. Valley Queen Cheese Factory, 2006 

S.D. 35, 713 N.W.2d 555, 568, n. 2).  To escape exclusivity, at minimum, “[t]he known 

danger must cease to become only a foreseeable risk which an ordinary, reasonable, 

prudent person would avoid (ordinary negligence) and become a substantial certainty.”  

Id. (citing Brazones v. Prothe, 489 N.W.2d 900, 906 (S.D. 1992); Jensen, 469 N.W.2d at 

372; VerBouwens, 334 N.W.2d at 876). 
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 The Harn Court described the holdings in Brazones, Jensen, and VerBouwens as 

“rather strict” and stated that “one must be reminded that what is being tested here is not 

the degree of gravity or depravity of the employer's conduct, but the narrow issue of 

intentional versus accidental quality of the precise event producing injury.”  Id. at 97.  In 

each of those cases, the Court rejected efforts by plaintiffs to escape workers’ 

compensation exclusivity.  After detailing South Dakota’s “strict” holdings, the Harn 

Court shifted focus to compare South Dakota precedent with Ohio workers’ 

compensation jurisprudence.  See id. at 97-99.  In one such case, the Ohio Supreme Court 

reversed a directed verdict in favor of an employer due to evidence in the record 

demonstrating that the employer, based simply upon the inherent dangers within its plant, 

knew that the solvent-related injuries to the employees were substantially certain to 

occur.  See id. at 99 (citing Ailiff v. Mar–Bal, Inc., 575 N.E.2d 228 (Ohio 1990)).   

 The South Dakota Supreme Court rejected Ohio’s porous application of the 

substantial certainty exception as a “slippery path” that permitted  

actions to go forward which are ordinary negligence actions, i.e., injury is 

possible, and actions describing wanton or reckless conduct, i.e., injury is 

probable.  That is exactly what workmen's compensation was designed to 

avoid.  An employee should be allowed to recover from an employer if the 

employer hits the employee on the head with a board—that is an 

intentional tort. But “substantially certain” should not be allowed to be so 

watered down as to allow ordinary negligent conduct or reckless or 

wanton conduct on the employer's part to overcome the exclusivity of 

workmen's compensation. Every workmen's compensation case would 

then become a common-law action.   

 

Id. at 100. 

 Instead, the Harn Court stated that it was following a path led by Michigan, which 

demanded “a strict interpretation of substantial certainty.”  See id. and n. 1 (citing O'Shea 
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v. Detroit News, 887 F.2d 683 (6th Cir. 1989)).  To that end, to escape workers’ 

compensation exclusivity, an employee must show  

that the employer had actual knowledge of the dangerous condition and 

that the employer still required the employee to perform. Substantial 

certainty of injury to the employee should be equated with virtual certainty 

to be considered an intentional tort. Any less of a showing would render 

our workmen's compensation scheme a hollow shell and would encourage 

endless litigation in the courts. If an employee worked under such 

conditions where the employer actually knew of the danger and that injury 

was substantially certain (virtually certain) to occur, and such injury did 

occur, the employer should not escape civil liability for placing the 

employee in such a dangerous position. That is the type of conduct the 

intentional tort exception deters. 

 

Id.  

 The jurisprudential landscape has not changed.  Since Harn, this Court has 

adhered to its strict interpretation of the substantial certainty exception.  By the time of 

Fryer, the South Dakota Supreme Court had yet to confront a set of facts that satisfied the 

exclusivity exception.  See Fryer, 2000 S.D. 125, ¶ 15, 616 N.W.2d at 107.  Since Fryer, 

the South Dakota Supreme Court has continued to reject efforts to expand the purview of 

substantial certainty.  See, e.g., McMillin v. Mueller, 2005 S.D. 41, 695 N.W.2d 217 

(affirming summary judgment against the estates of employees that sought to avoid the 

exclusivity rule).  Substantial certainty is an exacting standard.  It remains vanishingly 

narrow.  Only the rarest of cases may avoid workers’ compensation exclusivity. 

Exclusivity, inter alia, serves two important functions:  First, it “imparts 

efficiency to the workers’ compensation system,” and, second, it avoids “‘superimposing 

the complexities and uncertainties of tort litigation on the compensation process.’” See 

Fryer, 2000 S.D. 125, ¶ 8, 616 N.W.2d at 105 (quoting Larson’s, supra, § 103.05[6] at 

103–44 (May 2000)).  Again, it is the rare case that avoids the exclusivity rule.  “Only 
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injuries ‘intentionally inflicted by the employer’ take the matter outside the exclusivity of 

workers' compensation coverage.”  See id. at ¶ 11.  According to the Harn Court, an 

injury that is substantially certain to occur may be likened to intentional conduct for 

purposes of avoiding exclusivity, but “[s]ubstantial certainty of injury to the employee 

should be equated with virtual certainty to be considered an intentional tort.”  See Harn, 

506 N.W.2d at 100 (emphasis added). 

The material facts in this case are not in dispute.  HT at 20:7-8.  The central focus 

of the parties’ summary judgment motions was whether Pro-Tec intentionally effected 

Althoff’s death.  HT at 20:8-10.  In the summary judgment proceeding, the Estate did not 

dispute that Althoff was an employee of Pro-Tec.  Further, the Estate did not dispute that 

the incident occurred in the course of Althoff’s employment.  Given these concessions, 

this case fits squarely within the plain meaning of SDCL § 62-3-2.  As such, the Estate 

received workers’ compensation benefits, which, again, are the exclusive remedy in this 

case.   

Given that there is no dispute as to the material facts, judgment should have been 

entered in favor of Pro-Tec as a matter of law.  See Kuhnert, 5 F.3d at 304.  The Circuit 

Court erred by ruling questions of fact remain for a jury’s consideration.  Cf. Harn, 506 

N.W.2d at 95 (stating that when the material issues are not in dispute the question of 

exclusivity becomes one of law).  As set forth below, the facts relied upon by the Circuit 

Court are immaterial to the question of exclusivity and, therefore, do not create a question 

of fact to be resolved by a jury.  More specifically, the OSHA citations that Pro-Tec had 

received years prior to Althoff’s fall do not create genuine issues of material fact.   
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i. Prior OSHA citations did not make the loss substantially certain to occur 

In its Memorandum Denying Summary Judgment, the Circuit Court stated that 

“Plaintiff here cannot prove that it was a substantial certainty that Althoff would fall off 

the roof at a job site that day[.]”  (SR 1347).  However, that is precisely the Estate’s 

burden to carry.  See McMillin, 2005 S.D. 41, ¶12, 695 N.W.2d at 222 (“Only if the 

employee can show that an ordinary, reasonable, prudent person would believe an injury 

was substantially certain to result from the employer's conduct can that worker bring suit 

against the employer at common law.”) (emphasis added).  Despite the recognition that 

the Estate cannot carry its burden, the Circuit Court denied Pro-Tec’s Motion for 

Summary Judgment.  The Circuit Court couched the denial in the three OSHA citations 

that Pro-Tec received related to earlier projects.  Specifically, the Circuit Court stated, 

“Pro-Tec’s pattern of past violations is well-documented and applicable towards the exact 

legal result they were meant to prevent—injury or death by falling.”  (SR 1347).  The 

Circuit Court also placed emphasis on these prior citations during the hearing on the 

Motions for Summary Judgment.  See HT at 12:14-19, 13:4-7.   

These prior citations do not create a genuine issue of material fact.  Indeed, the 

citation nearest in time to Althoff’s fall was four years prior.  Moreover, the 2012 citation 

focused on an altogether different issue and project.  Nothing about the prior citations 

could conceivably impute to Pro-Tec “actual knowledge of the dangerous condition” on 

the roof of the Watertown Community Center.  See, supra, Harn.  Nothing about the 

citations made Althoff’s fall a substantial certainty.  By holding otherwise, the Circuit 

Court misapplied Harn and its progeny.   
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In denying Pro-Tec’s Motion, the Circuit Court relied heavily on McMillin due to 

the facts in that case involving a safety plan from OSHA.  In McMillin, two individuals 

were asphyxiated while cleaning molasses tanks.  See McMillin, 2005 S.D. 41, ¶ 7, 695 

N.W.2d at 220.  The individuals’ estates brought tort claims against the employer.  See id. 

at ¶ 7.  In response to the employer’s defense of workers’ compensation exclusivity, the 

estates stated that a pre-incident OSHA safety plan took the incident out of workers’ 

compensation.  See id.  The trial court, finding that workers’ compensation was the 

exclusive remedy, ultimately granted summary judgment to the employer.  See id. at ¶ 8.  

The estates appealed.  See id.   

Affirming the trial court, this Court, interpreting the narrow limits of “substantial 

certainty,” stated:  

[E]ven though the employer's conduct is careless, grossly negligent, 

reckless or wanton and even if that employer knowingly permits a 

hazardous work condition to exist, knowingly orders a claimant to 

perform an extremely dangerous job, or willfully fails to furnish a safe 

workplace, those acts still fall within the domain of workers' 

compensation. 

 

Id. at ¶ 14.  The McMillin Court went on to note that the OSHA safety plan was not 

directly targeted to cure the environment that ultimately caused the employees to be 

asphyxiated.  See id. at ¶ 21.  The Court stated that “[a]t most, [the employer’s] actions 

constituted negligence for not following the safety plan as approved by OSHA.”  See id. 

at ¶ 24.  The McMillin Court refused to hinge the defendants’ liability on “what injuries 

they should have known were possible or even probable [and], instead, look[ed] to their 

actual knowledge of a dangerous condition, the substantial certainty of an injury to occur, 

and their requirement of an employee to still perform.”  See id. at ¶ 21. 
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While Pro-Tec had received OSHA citations years prior to Althoff’s fall, the 

citation closest in time was issued in 2012.  (SR 1289-1291).  The three citations were 

wholly unrelated to the 2016 Watertown Community Center project; they related to 

entirely different projects.  No other incident had occurred related to the Watertown 

Community Center project.  Thus, as was true in McMillin, the prior citations issued to 

Pro-Tec were in no way targeted at the loss suffered by the Estate.   

The citations cannot be used as a basis for avoiding the strict application of the 

exclusivity rule.  See Harn, 506 N.W.2d at 97 (stating that the focus of the substantial 

certainty exception is “the narrow issue of intentional versus accidental quality of the 

precise event producing injury.”) (emphasis added).  While the prior OSHA citations 

related to roofing safety,2 the Estate presented no evidence during the summary judgment 

proceeding demonstrating that Althoff’s death was a substantial certainty due to some 

condition on the Watertown Community Center roof.  In fact, the undisputed facts 

demonstrate the opposite: A warning line was in place on the roof of the Watertown 

Community Center project prior to Althoff’s fall.  (SR 1127, 49-50, 60).   

Just as in McMillin, even if it could be said that “[Pro-Tec’s] actions constituted 

negligence for not following the safety plan as approved by OSHA[,]” ordinary 

negligence is insufficient to satisfy the exclusivity exception.  Again, negligence, and 

even gross negligence or recklessness, is insufficient to bring a work-related injury out of 

workers’ compensation exclusivity.  It was error for the Circuit Court to hold otherwise. 

The Circuit Court itself recognized that the Estate could make no such showing without 

relying on the past OSHA citations.  See supra. 

                                                           
2 A fact that is not surprising given that Pro-Tec is a roofing company.  
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McMillin is not an outlier in workers’ compensation jurisprudence.  The United 

States Eighth Circuit Court of Appeals came to a similar conclusion in Kuhnert.  There, 

the plaintiff was employed by John Morrell & Co. Meat Packing, Inc. in Sioux Falls, 

South Dakota.  Kuhnert, 5 F.3d at 304.  While in the scope of employment, the plaintiff 

suffered serious burns after hot water from a washing machine back-splashed.  Id.  The 

plaintiff then brought a tort action against Morrell, asserting that he had been 

intentionally injured.  Id.  In support of his claim, the plaintiff, in large part, relied on 

prior OSHA citations that Morrell had received related to the defective washers.  See id. 

at 305.  The federal district court granted summary judgment to Morrell.  Id. at 304. 

Affirming the district court, the Eighth Circuit agreed with Morrell that the 

plaintiff had failed to show that it was a substantial certainty that he would suffer injury.  

See id. at 305.  Relying on Jensen, Brazones, and VerBouwens, the Kuhnert court 

recognized that OSHA had previously cited Morrell for failing “to keep the workplace 

free of hazards to which its employees were exposed[,]” but that  

these facts do not allege the elements necessary for an intentional tort 

cause of action and therefore do not fall within the exception for 

intentional torts provided in S.D. Codified Laws Ann. § 62–3–2. . . . 

[A]lthough it may have been foreseeable to a reasonable person that the 

washers could backsplash and burn someone, it was by no means 

substantially certain that the washers would backsplash hot water.”   

 

Id. at 305-06. 

 Palazzola v. Karmazin Prod. Corp. offers further instruction.  565 N.W.2d 868 

(Mich. Ct. App. 1997).  In that case, the defendant manufactured radiators.  Palazzola, 

565 N.W.2d at 871.  Radiator components were cleaned using Trichloroethylene (TCE).  

Id.  In its liquid state, TCE could be handled safely.  See id.  In its gaseous state, 
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however, TCE could be fatal if inhaled.  See id.  On the day of the injury, the plaintiff 

was assisting his team drain a holding tank of water.  See id.  Once the tank was emptied, 

the team observed sludge on the bottom.  See id.  After a team member removed three 

buckets of sludge, the plaintiff was instructed to do the same.  See id.  After the first team 

member had been out of the tank for a number of minutes, he indicated that he was 

nauseous and that the odor of fumes was strong.  See id.  The plaintiff was then ordered 

to exit the tank, but he had already collapsed.  See id.  A rescue effort followed, but the 

plaintiff ultimately died from TCE exposure.  See id. at 871-72.   

 The plaintiff’s estate brought a tort action against the employer.  See id. at 870.  

To that end, the estate relied on the intentional tort exception to Michigan’s workers’ 

compensation exclusivity rule.  See id. at 870-71.  The trial court granted the employer’s 

motion for summary judgment.  See id. at 871.  The estate appealed to the Michigan 

Court of Appeals.  See id. at 872.  The Palazzola court stated that “it is a question for the 

court to determine whether the facts alleged are sufficient to constitute an intentional tort 

within the meaning of the act.”  Id. (citation omitted).  Only after a court rules that the 

facts alleged fall within the exception does a jury determine the veracity of the facts.  See 

id.   

 The Palazzola court detailed the elements a plaintiff must prove to satisfy 

Michigan’s substantial certainty exception.  See id. at 873.  In line with McMillin, the 

Palazzola court stated that a plaintiff must prove, inter alia, that the injury was certain to 

occur.  See id.   

This element establishes an “extremely high standard” of proof that cannot 

be met by reliance on the laws of probability, the mere prior occurrence of 

a similar event, or conclusory statements of experts. Further, an 
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employer's awareness that a dangerous condition exists is not enough. 

Instead, an employer must be aware that injury is certain to result from 

what the actor does. 

Id. (emphasis added).  In an attempt to satisfy the extremely high standard, the plaintiff 

produced a Michigan Occupational Safety and Health Act (MIOSHA) report.  See id. at 

874.  The report was prepared after the plaintiff’s death and “indicated that [the 

employer] provided insufficient training and protection for workers asked to work in 

confined spaces.”  Id.  Statements from a MIOSHA investigator also indicated that the 

employer willfully violated safety regulations.  See id.  Finally, the plaintiff produced a 

citation that the employer had received six years prior stemming from an unrelated 

inhalation accident.  See id.  The court rejected the plaintiff’s claim that the MIOSHA 

evidence alone showed that the employer had actual knowledge that an injury was certain 

to occur.  See id.  

 Ultimately, the Palazzola court held that the record established  

that [the employer] had no prior knowledge that employees would enter 

the holding tank to clean remaining sludge, or even that the tank, when 

drained, would contain sludge. Further, although plaintiff alludes to a prior 

incident involving a worker poisoned by the inhalation of nitrogen gas in a 

confined space, that incident did not involve TCE or maintenance of the 

holding tank at issue in this case. . . . At best, this evidence supports a 

conclusion that it was foreseeable that working in the holding tank might 

be dangerous to the [the employer’s] employees. As stated by our 

Supreme Court, mere negligence in failing “to act to protect a person who 

might foreseeably be injured from an appreciable risk of harm” does not 

satisfy the intentional tort exception of the act. 

Id. at 876 (quoting Travis v. Dreis & Krump Mfg. Co., 551 N.W.2d 132 (Mich. 1996)) 

(emphasis added). 

 McMillin, Kuhnert, and Palazzola all stand for the proposition that a plaintiff may 

not resort to prior, unrelated OSHA citations to escape workers’ compensation 
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exclusivity.  Instead, a plaintiff must present evidence “that the employer had actual 

knowledge of the dangerous condition and that the employer still required the employee 

to perform.”  Harn, supra.  Accordingly, the evidence must relate specifically to the task 

assigned to the employee.  See id. at 97 (stating that the focus of the substantial certainty 

exception is “the narrow issue of intentional versus accidental quality of the precise event 

producing injury.”) (emphasis added).  Focused only on that relevant, task-specific 

evidence, “it is a question for the court to determine whether the facts alleged are 

sufficient to constitute an intentional tort within the meaning of the act.”  Palazzola, 

supra.  Indeed, in Brazones, Jensen, VerBouwens, Harn, Fryer, and McMillin, this Court 

ruled in favor of the employers as a matter of law prior to any facts being submitted to a 

jury.  These cases demonstrate both the enormity of the Estate’s burden in the instant case 

and the duty of the Circuit Court to rule as a matter of law after the Estate failed to meet 

its burden.   

 Here, there is no genuine issue of material fact.  On the day of Althoff’s fall, a 

warning line was in place on the roof of the Watertown Community Center.  The Estate 

offered no evidence in dispute.  Furthermore, the Estate offered no evidence specific to 

the Watertown Community Center roof that demonstrated that Pro-Tech had actual 

knowledge that an injury was substantially certain to occur.  The Circuit Court itself 

recognized that the Estate cannot meet that burden.  Instead, in an effort to escape the 

exclusivity rule, the Estate relied principally on the three OSHA citations that Pro-Tec 

had received years prior to Althoff’s fall.  In denying Pro-Tec’s Motion for Summary 

Judgment, the Circuit Court, likewise, relied on these citations and stated that they 

created a genuine issue of material fact.  The Circuit Court’s decision was a flagrant 
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misapplication of South Dakota Supreme Court precedent.  The Circuit Court’s decision 

should be reversed and it should be ordered to enter Summary Judgment in favor of Pro-

Tec.  

B. The Estate failed to demonstrate that Pro-Tec acted intentionally 

As stated above, it is mandatory that summary judgment be entered against a party 

that fails to present evidence on an element of the case that it must prove at trial.  See 

Rodriguez, 2011 S.D. 29, ¶ 6, 799 N.W.2d at 724-25 (citation omitted).  In opposition to 

Pro-Tec’s Motion for Summary Judgment, it was the Estate’s burden to “substantiate [its] 

allegations with sufficient probative evidence that would permit a finding in [its] favor on 

more than mere speculation, conjecture, or fantasy.”  Stern Oil Co., Inc. v. Brown, 2012 

S.D. 56, ¶ 8, 817 N.W.2d 395, 398.  The Estate failed to carry its burden. 

The Estate failed to substantiate its claims that Pro-Tec acted with any intent to effect 

Althoff’s death.  “Merely alleging that the conduct was intentional or that the injury was 

substantially certain to occur does not meet the strict standard of liability to overcome the 

exclusiveness of workmen's compensation.”  Harn, 506 N.W.2d at 99.  As the Fryer 

Court recognized, “with an artfully drafted complaint simply alleging that the employer 

intended to cause bodily harm or death, every employee would arguably be permitted to 

litigate his workers' compensation claim as an intentional tort.”  Fryer, 2000 S.D. 125, ¶ 

11, 616 N.W.2d at 106 (citing Handley v. Unarco Indus., Inc., 463 N.E.2d 1011 (Ill. App. 

Ct. 1984)).  

In this case, the Estate’s Complaint is an ordinary negligence claim masquerading as 

an intentional tort.  While the Complaint repeatedly refers to willful and intentional 

conduct, at its core, the Estate’s contention is that Pro-Tec consciously disregarded a 
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great risk, i.e., acted recklessly.  Recklessness, however, as a matter of law, cannot clear 

the hurdle set by the substantial certainty exception to the exclusivity rule.  During the 

Summary Judgement Hearing, the Estate presented no evidence to support its claims that 

Pro-Tec acted intentionally.  Instead, it relied on the OSHA citations.  During the hearing, 

the Estate stated that it was relying on facts showing that Pro-Tec failed to comply with 

its “own laws [that] say the employees have to be harnessed.”  HT at 15:12-15.  

According to the Estate, these were Pro-Tec’s own written rules or laws.  HT at 15:19-20.  

These rules or laws, the Estate continued, were developed around 2011 in connection to 

promises made to OSHA.  HT at 16:12-14, 17:23-25-18:1.  Thus, the Estate’s reference 

to “Pro-Tec’s laws” is simply a separate means of relying on past OSHA citations.   

As set forth above, however, the OSHA citations did not relate to the project at which 

Althoff fell.  As a matter of law, these citations cannot and do not create a genuine issue 

of material fact.  Moreover, the undisputed material facts show that a warning line was 

installed on the Watertown Community Center roof.  See (HT 18:24-25, 19:9-10; SR 

1127, 49-50, 60).  The facts unquestionably do not support an allegation that Pro-Tec 

acted in such a manner that it knew that Althoff’s death was a substantial certainty.   

At any rate, despite the implied reliance on the past OSHA citations, both in its 

Statement of Undisputed Material Facts and during the Summary Judgment Hearing, the 

Estate argued that a lack of harnesses on the roof of the Watertown Community Center 

alone made it a substantial certainty that Althoff would fall.  See (SR 1299).  The Estate 

argued that, pursuant to Pro-Tec’s laws, employees working on roofs must be harnessed.  

(HT at 16:22-25, 17:1-19).  According to the Estate, Pro-Tec “knowingly failed daily, 

yearly[]” to adhere to the harness requirement.  (HT at 17:17-19).  The Estate further 
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posited that a knowing failure to comply with its own rules made it a substantial certainty 

that Althoff would fall.  HT at 18:12-15, 19:2-6.  Even further, the Estate argued that Pro-

Tec intentionally violated its own rules every day, which “guaranteed absolutely certain 

that Althoff would hit the ground.”  HT at 21:22-26, 22:1-2.  Finally, the Estate misstated 

the law that Pro-Tec recited above: “[N]othing of what happened on the roof top (sic) is 

relevant in the fact that it doesn’t matter because of when [Althoff’s] harnessed he can’t 

hit the ground and can’t get killed.”  HT at 19:12-15.  But see, Harn, supra (stating that 

the focus of the substantial certainty exception is “the narrow issue of intentional versus 

accidental quality of the precise event producing injury.”) (emphasis added). 

 The Estate’s reliance on Pro-Tec’s internal safety rules is misplaced.  First, even 

assuming, arguendo, that Pro-Tec had violated its own rules on a yearly and daily basis, 

again, the substantial certainty test focuses on “the precise event producing injury.”  

Harn, supra.  What Pro-Tec may have or have not done in the years and days prior to 

Althoff’s fall is irrelevant.  Second, a knowing violation of its safety rules did not make 

Althoff’s fall a substantial certainty.  Stated differently, the lack of a harness on the roof 

of the Watertown Community Center did not guarantee that Althoff would fall.  In fact, 

by the Estate’s own admission, Althoff had been on the roof in the days prior and without 

a harness.  See (SR 1299, 1329-30).3   

Substantial certainty is akin to virtual certainty.  Harn, 506 N.W.2d at 100.  The 

Estate failed to demonstrate that Althoff’s fall was a virtual certainty.  Rather than 

present evidence narrowly focused on the circumstances immediately surrounding 

Althoff’s fall, the Estate generally cites to Pro-Tec’s internal rules, the alleged violation 

                                                           
3 Further, no one else fell from the roof during this same timeframe.  
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thereof, and the general danger of the work.  See supra.  But see, Harn, 506 N.W.2d at 97 

(discussing Ailiff v. Mar–Bal, Inc., 575 N.E.2d 228 (Ohio 1990) and rejecting Ohio’s 

broad interpretation of substantial certainty); McMillin, 2005 S.D. 41, ¶ 14, 695 N.W.2d 

at 220 (workers’ compensation is the exclusive remedy even in cases where an employer 

knowingly allows a dangerous condition to exist). 

 McMillin, Kuhnert, and Palazzola are all instructive here.  In each of those cases, 

the courts rejected arguments inviting consideration of an employer’s pre-incident 

behavior.  At most, the pre-incident behaviors displayed in those cases made the injuries 

in issue the result of negligence or recklessness.  Thus, workers’ compensation was the 

exclusive remedy in all three.  So too here.  Pro-Tec’s internal rules and previous 

violation of the same did not make Althoff’s fall substantially certain to occur. 

In sum, as Pro-Tec has repeatedly stated above, the Circuit Court itself recognized 

that the Estate cannot meet its burden without relying on the OSHA citations.  As this 

Court held in Fryer, even a finding of recklessness does not warrant avoiding the 

exclusivity rule.  Accordingly, because the Estate has failed to demonstrate that Althoff’s 

death was a substantial certainty, this Court should reverse the Circuit Court and order 

that Summary Judgment be entered in favor of Pro-Tec. 

CONCLUSION 

The material facts in this case are undisputed.  While the parties dispute the 

import of pre-accident OSHA citations, that dispute is immaterial to this matter.  Those 

citations related to projects separate and apart from the project at the center of Althoff’s 

death.  At most, the OSHA citations could convince a jury that Pro-Tec acted with 

recklessness.  As Harn and its progeny make inescapably clear, however, a showing of 
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recklessness does not satisfy the heavy burden necessary to meet the substantial certainty 

exception.  In addition, as shown by McMillin, Kuhnert, and Palazzola, the Estate cannot 

focus its reliance on the OSHA citations to show that Pro-Tec acted intentionally.  It is 

the Estate’s burden to produce evidence related specifically to the environment that 

caused Althoff’s fall.  The Estate has made no such showing. 

To escape the exclusivity of South Dakota’s Workers’ Compensation scheme, a 

plaintiff must demonstrate that the injury was substantially certain to occur.  Conduct on 

the part of an employer that is negligent or even reckless is not enough to obviate the 

exclusivity rule.  In this case, as the Circuit Court itself recognized in its Memorandum 

Opinion Denying Summary Judgment, the Estate cannot demonstrate that Althoff’s death 

was a substantial certainty.  That, however, is the very burden that the Estate must carry.  

The Circuit Court should be reversed and it should be ordered to enter Summary 

Judgment in Pro-Tec’s favor. 

Dated this 3rd day of September, 2021. 

      MAY & JOHNSON, P.C. 

 

      By  /s/ Richard L. Travis                    

       Richard L. Travis  

       Paul W. Coppock 
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STATE OF SOUTH DAKOTA 

COUNTY OF CODINGTON 

LYNN AL TH OFF, as Personal 
Representative of the Estate of 
Justin Althoff, 

Plaintiff, 

vs. 

PRO-TEC ROOFING, INC. 

Defendant. 

) 
ss 

) 

) 
) 

) 

) 

) 

) 
) 

) 

) 
) 

) 

IN CIRCUIT COURT 

THIRD JUDICIAL CIRCUIT 

14CIV17-000216 

PLAINTIFF'S RESUBMITTED 
STATEMENT OF UNDISPUTED 
MATERIAL FACTS 

Plaintiff hereby submits this Statement of Undisputed Material Facts in Support of Plaintiff's 

Motion for Summary Judgment: 

1. On September 10, 2009, OSHA issued citations to Defendant Pro-Tee Roofing, Inc. as 

follows:

(J.$. Dcpn1·u:ne,tt .-.1· l .uf>or 
Oecup.ut:ionnl !'?Rr,1c.y N.nd' llea.Jth Adnduis1.ra1ion 

Otaltfou nn<! Nodfh::a.tJc,., ot· Pc-nnlty 

C1>n11pA,.•y N�unc: .t-tro-·rcc R•'JQfin.t: & Sneet MctAI 

l'D.$pc.c'fro,• Nucnbcr: 3137011<'2� 
Tus1.>«"<..-tiODJ.>o.t..c:R:.{)Rn."i/?..009 oa,2:s,2009 
y,;_�(t:itn<"C .0C.tc! 05,)/10/2009 

InAJb�·-· .. •• Site: 0-<J� A.-.,a s,!':"O.Dth Stn:sct. PtA(h.:.. SD 5?:JG9 
--···· · ··---------------

The aUegcd v& ... -.THfio:r1s !>ofow h.a.VtC hcen e,.N..tupc.d becau,;e they iuvoJvo =..hnU:ir nr ,ctAt('A.1 h;u.ards tJ-un n-.ay lnct-t"� 
tho. poteacial ro,, iLti••ry n,suUintt n-on--. ,._,,. -.:\..-.;idcnt. 

c:u:ati20 I I•en> lA . ..-_,.,,., ... r Vio!.-.tion: Serious 

20 C-r:R J S>:26.� l(h)(l ): -�1 platform on II.II �o•k'iuc;. l(,:,vt;Je; ot' c.c.iff"nfd.c.. ws-s our !uUy pJonked or O\.rektld be-tween 
tt•c froni upriJ;htc c.nd the e,\,tittdr:UI support.-t; 

(R,) For tno ernployc,e ,,...,.,,,.11inJ: nwr�I tl.:lSbing no,u A. w,r;.lded rnctAl ft"..lt'llC •°':1-�«utd u::UU( one 20-.:,,cl) -witfu 
plAnk. f<:.,w:.:1tc.d at- C>O'J l:::!Ju1t Sciv.c,uh St.-t:"ec. Pt.oae • .S<i:1rb .t>:d:.ot.a. 
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l.A,,lt,:.T-). 

(Plaintiffs Request for Admissions to Defendant No. 1, served 03/18/20 deemed admitted; 

EXHIBIT F-Pro-Tec Roofing, Inc. Response to Request for Production of Documents). 

1 

APP.004



2. On January 11, 2011, OSHA issued a citation to Defendant Pro-Tee Roofing, Inc.

as follows: 

U.S. Departmc1it of" Labor

Occupatioll.ill Safety and Health Ado1lnisttation 

.C.Tultfon ang NotificatfoQ of Pen�Jb: 

Pro-Tech Roofing 

Inspect.fan Number: 315002139 
Inspcctio.aDs.tes: 12/14/2010-12114/2010 
Issuance Date: 01/t 1/2011 

Company Name: 
lo.spectior1 Site: 2201 Sixth Avenue SE, Aberdeen, SD 57401 

� Type of Violation: Serious

29 CFR 1926.S0l(b)(!O): F.ac:h employee engaged in roofing activities on low-slope roofs, with w1prote,;� sides 
and edges 6 feet (1.8 m) or more above lower levels, was not protected from falling by gua:rd:raii symnis, safel)' 
�ct systems, personal fall am:st system�. or. a combination of warning line system and guardrail system, warning
lme system_ am: safety net system, waoung lmc system and personal fuU arrest system, or warning line system at1d
safety morutonng system; or, on roofs 50 feet (15.25 m) or Jess in width, the use of a safctr. monitorino system 
alone: 

· 0 

(�) For tile employees exposod to fulls of approxiµia[ely 13 feet while removing roofing.mil!erials at 2201 
Sixth. Avenue:: SB, Aberdeen, SD. 

(Plaintiffs Request for Admissions to Defendant No. 2, served 03/18/20 deemed admitted; 

EXHIBIT F - Pro-Tee Roofing, Inc. Response to Request for Production of Documents). 

3. The 2011 Aberdeen citation was resolved with an Informal Settlement Agreement

as follows: The Informal Settlement Agreement reflected a penalty reduction to $1,785.00. The 

employer agreed to implement a safety and health program to comply with OSHA's "Safety and 

Health Management Guidelines". The company submitted a Pro-Tee Roofing Fall Protection 

Policy. The policy outlined the use of a warning line system, safety monitor system, covers, 

protection from falling objects and training. The training segment listed that the program was to 

be provided to each employee who might be exposed to hazards and that employees need to 

recognize the hazards. The document indicates the employer shall assure that each employee has 

been trained by a competent person in the correct way to set up and maintain fall protection 
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equipment, the use of a warning line system and safety monitor system, the role of each 

employee, the use of equipment in these areas and storage of equipment, and the responsibility of 

everyone. (Complaint ,r3, dated 10/28/2019) Defendant has not filed a responsive pleading 

denying this allegation. 

4. On July 2, 2012, OSHA issued a citation to Defendant Pro-Tee Roofing, Inc. as

follows: 

U.S. De1>actn1ent ofL:ahor Iu.spcction Numl,e,r: 441233 
Occupational Safety and H..alth Adrnmil'rtT11tfon In:rpoctfou D .. c_,(,.}: 0.51221'.lO 12 • 0�/'22/2012 

hSIIIUlQC Date: 07/02/2012 

Cihltion and Notification of' Peueifl'. 

Company Narne: Pro-T.:c R¢¢fu* & Sheelm.1:'!al 
lnspcction Site: 13 U \Vt:mt 1·.lavcns A\..,nuc, Mitchell, SD S7301 

Citation l Item 1 Type of Violation: U.epcat - Serious

29 CFR 1926.50 I (h)(l 0): Ea.ch �,mploy(lo i:.u.gagc><:I in roofing activities on low-slope r()()f.� \vitb 
unprotected sides and edges 6 feet (1.8 m} or rr11.'>l'C above !owc,:r levds, was not protected from falling 
by 8Uttrd:i:-nil s:,r.stc:m.s, snf'cty net systems, 1xmronaJ fall arre.'11. Sy!<lerus. or " com.binauon of warning line 
system and Ji!,uanlrail :.ystc:m. -..vm:ni.ng line system and snfcty net system, warr:iiai,S J inc: sy::.tem und 
personal fall arrest sym-cm, or W'-'lroit,e Um, �y:sle:m and satbty monitoring sy.•aem; 01·, on ,·oots SO feet
(15.25 m) or less in width, the use ot· a Rafi..,--ty monitorina systetn afo.ne: 

· 

(n) On or about May 22, 2012, for the i::mploy,::es hushdli.ng roofing materials on a flat roof
approximtlfely 15 feet wide and 25 feet long and exposed to a potential fall ofllpproximutely 14
feet, locatod at 13 l tf We.st Jiavens Avenu.:, in Mitchell, South Dakota.

Note: TI1is company was pri::vi.ously cited £or n violation of this Occupstional Safety and Health 
standard or its equivalent :rta.ndat·d which wa.,; conta.it,ed in OSHA .In:s_pection Numbc-:r 
315002139, Citntion 1. Hem. 1. and wns ttffinned as a. final order on January 25, 201 t, with 
respect to a. w-orkplacc located at 220 l Sixth Av1..-nu(.l SIS in A�..roecn. South Dakota. 

Pate by which Violation must be Abated: 
Proposed Pe.ull.lty; 

Corrected Duri11g lnspe«.ion 
$4000.00 

(Plaintiff's Request for Admissions to Defendant No. 3, served 03/18/20 deemed admitted; 

EXHIBIT F-Pro-Tec Roofing, Inc. Response to Request for Production of Documents). 

5. In or about May of 2015, Pro-Tee Roofing, Inc. entered into a subcontract for

building construction with the City of Watertown for the Watertown Community Center. 

(Plaintiff's Request for Admissions to Defendant No. 4, served 03/18/20 deemed admitted). 
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6. Pro-Tee Roofing, Inc. was contractually obligated and agreed to establish a safety

program implementing safety measures, policies, and standards conforming to those required or 

recommended by governmental and quasi-governmental authorities at the Watertown 

Community Center Project. (Plaintiffs Request for Admissions to Defendant No. 5, served 

03/18/20 deemed admitted). 

7. The subcontract issued by the City of Watertown mandated to Pro-Tee Roofing,

Inc., "[t]his is to advise you that all labor, materials, tools, and equipment used in fulfillment of 

the above-named project will fully comply with the Occupational Safety and Health Act of 1970 

and all other current federal, state, and local regulations" at the Watertown Community Center 

Project. (Plaintiffs Request for Admissions to Defendant No. 7, served 03/18/20 deemed 

admitted). 

8. On or about April 7, 2016, Pro-Tee Roofing, Inc. hired Justin Althoff, and about

the same point in time hired Jonathan Hines, to work at the Watertown Community Center 

Project. (Plaintiffs Request for Admissions to Defendant No. 8, served 03/18/20 deemed 

admitted). 

9. At the time they were hired, Pro-Tee Roofing, Inc. did not provide Justin Althoff

or Jonathan Hines any required formal safety training to employees exposed to fall hazards as 

required by OSHA and instead only provided each with a copy of the Pro-Tee Roofing, Inc. 

Safety and Health Manual. (Plaintiffs Request for Admissions to Defendant No. 9, served 

03/18/20 deemed admitted). 

10. Pro-Tee also enacted safe work rules by at least 2011 which mandated in pertinent

part the following: 

(1) You must follow all OSHA, State, Federal, and Pro-Tee Roofing, Inc. standards at
all times.
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(22) Be sure to place barricades and safety signs floor openings, elevator pit openings,
roof openings or any other area that may cause injury.

(23) Use safety harness when close to the hazard of falling

Pro-Tee Roofing, Inc.'s Safety and Health Manual mandated: 

Safety and Health Policy 

It is the responsibility of the corporation officers and foremen to see that the 
policies of this corporation are followed and that we meet all OSHA and local 
safety standards (at the Watertown Community Center Project). 

(Plaintiffs Request for Admissions to Defendant No. 10, served 03/18/20 deemed admitted; 

EXHIBIT D-Pro-Tec Roofing, Inc. Response to Request for Production of Documents). 

11. Althoff was provided with Pro-Tee Roofing, Inc.'s Safety and Health Manual

which mandated in part as follows: 

ROOFING PERSONNEL 

Personal Protective Equipment 

7. Use lifelines, safety harnesses or lanyards when you are working higher than 6
feet off the ground.

FALL PROTECTION PROGRAM 

Purpose 

The purpose of this fall protection program is to establish guidelines to protect all 
employees engaged in outdoor or indoor work activities that expose them to potential 
falls from elevations. 

This fall protection program includes all institutional buildings and institutional staff and 
inmates. In particular those staff/inmates engaged in work activities, which exposes them 
to falls from heights of 6 feet or more. This Fall Protection Program has been developed 
to prevent the occurrence of falls from elevations of 6 feet or hither. This goal will be 
accomplished through effective education, engineering and administrative controls, use 
of fall protection systems, and enforcement of the program. This fall protection program 
will be continually improved upon to prevent all falls from occurring. 

OSHA/COMM Guidelines 

1) Employers must determine if walking/working surfaces meet certain requirements.
(29 CFR 1926.501(a)(2))
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Has employer determined if the walking/working surfaces on which 
employees are working have the strength and structural integrity to 
support employees safely? 

Verify that employees are allowed to work only on those surfaces that 
have the requisite strength and structural integrity. 

2) Employees on a walking/working surface must be protected from falling under certain
circumstances. (29 CFR 1926.S0l(b)(l))

Verify that each employee on a walking/working surface (horizontal and 
vertical) with an unprotected side or edge that is 6 ft. or more above a 
lower level is protected from falling by the use of guardrail systems, 
safety net systems, or personal fall arrest systems. 

3) Employees who are constructing leading edges or working nearby must be protected
from falling. (29 CFR 1926.501(b)(2)

Verify that each employee who is constructing a leading edge that is 6 ft. 
or more above lower levels is protected from failing by the use of 
guardrail systems, safety net systems, or personal fall arrest systems 
I 00% of the time. 

ALSO: When an employer can demonstrate that it is infeasible or 
creates a greater hazard to use these systems, the employer must develop 
and implement a fall protection plan that meets the requirements of 29 
CFR l 926.502(k). However, there is a presumption that it is feasible and 
will not create a greater hazard to implement at least one of the above 
listed fall protection systems; accordingly, the burden of proof is on the 
employer to establish that it is appropriate to implement the fall 
protection plan only. 

Verify that each employee on a walking/working surface 6 ft. or more 
above a lower level where leading edges are under construction but who 
is not engaged in the leading edge work, is protected from falling by a 
guardrail system, safety net system, or personal fall arrest system. 

4) Employees in a hoist area must be protected from falling. (29 CFR 1926.50l(b)(3))
8) Employees engaged in roofing activities on low slope roofs must be protected from falling.

(29 CFR 1926.S0l(b)(lO))

Except as provided otherwise in 29 CFR 1926.501(6), verify that each 
employee engaged in roofing activities on low sloped roofs, with 
unprotected sides and edges 6 ft. or more above lower levels is protected 
from falling, by any of the following: 

i) guardrail systems; safety net systems; personal fall arrest
systems;

ii) a combination of warning line system and guardrail system;
iii) a combination of a warning line system and safety net system;
iv) a combination of a warning line system and personal fall arrest

system;
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v) a combination of a warning line system and safety monitoring
system; or

vi) a safety monitoring system alone (on roofs 50 ft. or less in width
only).

15) Employees working on, at, above, or near wall openings must be protected from
falling. (29 CFR 1926.501(b)(13)

If there are wall openings (including those with chutes attached) where 
the outside bottom edge of the wall opening is 6 ft. or more above lower 
levels and the inside bottom edge of the wall opening is less than 39 
inches above the walking/working surface then verify that each 
employee working on, at, above, or near such openings is protected from 
falling by any of the following: 

i) guardrail systems;
ii) safety net systems; or
iii) personal fall arrest systems.

3) Personal fall arrest systems.

• Anchor points (rated at 5,000 pounds)
• Full body harness
• Restraint line or lanyard
• Shock absorbing lanyard
• Retractable lanyard
• Rope grabs
• Connectors (self-locking snaphooks)

Personal Fall Protection Systems 
All employees on any project that will be required to wear a personal fall arrest or restraint system will 

follow these guidelines: 

The employer or fall protection supplier will performing training as to proper inspection procedures, 
proper wearing procedures, etc. as deemed by competent person. 

1) A full body harness will be used at all times.
2) All personal fall arrest systems will be inspected before each use by the employee. Any

deteriorated, bent, damaged, impacted and/or harness showing excessive wear will be removed
from service.

3) Connectors will be inspected to ensure they are drop forged, pressed, or formed steel or are
made of equivalent materials and that they have a corrosion resistant finish as well as that all
surfaces and edges are smooth to prevent damage to interfacing parts of the system.

4) Verify that D rings and snap hooks have a minimum tensile strength of 5,000 lbs and that the D
rings and snap hooks are proof tested to a minimum tensile load of 3,600 lbs without cracking,
breaking, or taking permanent deformation.

5) Only shock absorbing lanyards or retractable lanyards are to be used so as to keep impact forces
at a minimum on the body (fall arrest systems).

6) Only nylon rope or nylon straps with locking snaphooks are to be used for restraints.
7) All lanyards will have self-locking snaphooks.
8) Verify that unintentional disengagement of snap hooks is prevented by either of the following

means:
a) Snap hooks are a compatible size for the member to which they are connected.
b) Locking type snap hooks are used.
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Effective January 1, 1998, only locking type snap hooks may be used. 

Verify that unless the snap hook is a locking type and is designed for the following connections, 

snap hooks are not engaged in the following manners: 

i) directly to webbing, rope, or wire rope;
ii) to each other;
iii) to a D ring to which another snap hook or other connector is attached;

to a horizontal lifeline;
iv) or to any object that is incompatibly shaped or dimensioned in relation to the

snap hook such that unintentional disengagement could occur by the connected
object being able to depress the snap hook keeper and release itself.

The maximum free fall distance is not to exceed 6 feet. Consideration must be given to the 

total fall distance. The following factors can affect total fall distance: 

1. Length of connecting means (i.e., lanyard length, use of carabiners, snaphooks, etc.).
2. Position and height of anchorage relative to work platform/area (always keep above head

whenever possible).
3. Position of attachment and D-ring slide on the full body harness.
4. Deployment of shock absorber (max 42").
5. Movement in lifeline.
6. Initial position of worker before free fall occurs (i.e., sitting, standing, etc.).

Warning Line System 

All greater than 50 feet wide flat roof (i.e., roof with less than 4/12 slope) work which is 
performed 6 feet or further back from the edge of the roof can be completed by installing a 
Warning Line and using a safety monitor. If the roof is flat and less than 50 feet wide, a 
competent person safety monitor may be used. Warning Lines will consist of the following: 

1. Will be erected 6 feet from the edge of the roof.
2. Be constructed of stationary posts made of wood or metal.
3. Wire or nylon rope and "Caution" tape will be strung from post to post and must

be able to withstand 16 pounds of force.
4. The entire perimeter of the roof where work is being performed will be guarded

by the warning line.

If an employee must access an area within 6 feet of the roof for reasons other than exiting 
the roof via a ladder or fixed industrial ladder, another employee must monitor that 
individual and warn him/her of any dangers. If another employee is not available to act as 
a safety monitor, then the employee must don a full body harness and attach a fall 
restraint lanyard to an anchor point to prevent reaching the edge of the roof. 

Inspection of Fall Protection Systems; 
The following criteria will be utilized to maintain all equipment in good working 
condition. Please note that there are inspection forms for the various equipment listed 
below in the attached addendum 2. 

Full Body Harnesses 

1) Inspect before each use.
• Closely examine all of the nylon webbing to ensure there are no burn
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marks, which could weaken the material. 
• Verify there are no torn, frayed, broken fibers, pulled stitches, or frayed

edges anywhere on the harness.
• Examine D-ring for excessive wear, pits, deterioration, or cracks.
• Verify that buckles are not deformed, cracked, and will operate

correctly.
• Check to see that all grommets (if present) are secure and not defonned

from abuse or a fall.
• Harness should never have additional punched holes.
• All rivets should be right, not deformed.
• Check tongue/straps for excessive wear from repeated buckling.

2) Annual inspection of all harnesses will be completed by a competent person,

documentation will be maintained on file (see Addendum 2).

Training 

Employers must provide a fall prevention training program for each employee who might 
be exposed to fall hazards. The training program must include recognition of the hazards 
of falling and procedures to follow to minimize these hazards. Training materials must be 
reviewed to verify that each employee has been trained, in their native language, as 
necessary, by a competent person qualified in the following areas: 

a) the nature of fall hazards in the work area;
b) the correct procedures for erecting, maintaining, disassembling, and

inspecting the fall protection systems to be used;
c) the use and operation of guardrail systems, personal fall arrest systems,

safety net systems, warning line systems, safety monitoring systems,
CAZS, and other protection to be used;

d) the role of each employee in the safety monitoring system when this
system is used;

e) the limitations on the use of mechanical equipment during the
performance of roofing work on low sloped roofs;

f) the correct procedures for the handling and storage of equipment and
materials and the erection of overhead protection;

g) the role of employees in fall protection plans;
h) the requirements contained in 29 CFR 1926 Subpart M.
i) understanding and following all components of this fall protection

program and identifying the enforceable Department of Labor/OSHA
standards and ANSI standards that pertain to fall prevention.

Employers must maintain a written certification record for employee training. The record 
must contain the following information: 

a) the name or other identity of the employee trained
b) the date(s) of the training; and
c) the signature of the person who conducted the training or the signature of

the employer.

FALL PROTECTION CONSTRUCTION SAFETY GUIDELINES 

A. HOLES AND OPENINGS

Holes are defined as a gap or void 2 inches or more in its least dimension, in a floor, roof 
or other walking working surfaces. Holes, including skylights, 6 feet or more above a 
lower level should be protected by use of personal fall arrest systems, covers, guardrails 
or skylight nets around each hole. 
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Covers should be strong enough to withstand twice the weight of a person, materials and 
equipment that may be on the cover at any time. Roofing materials should never be used 
as cover for holes. 
All covers should be secured in place by either nails or screws. Color coding and marking 
covers by painting "hole" or "cover" should be completed to indicate a roof opening is 
present. 
B. ROOF PERIMETER AND WORKING SURFACE FALL PROTECTION

Each employee on a walking/working surface with unprotected sides or edges and over 6 
feet from a lower level shall be protected by guardrail systems, safety-net systems, 
personal fall arrest systems or warning lines. In addition, safety monitors may be used in 
certain circumstances. 

Guardrail Systems 

Top edge of guardrail should be 42 inches plus or minus 3 inches. 
Mid-rails, screens, mesh or intermediate structural members should be installed between the top 
edge of the guardrail system and walking/working surface when there is no wall or parapet wall at 
least 21 inches high. If vertical structures are used, such as balusters, they should be spaced no 
more than 19 inches apart. 
Guardrail systems shall be capable of withstanding at least 200 pounds applied within 2 
inches of the top edge in any outward or downward direction at any point along the top 
edge. 
Guardrails used on ramps and runways shall be erected along all unprotected sides and 
edges. 

Safety Nets 
Safety net systems use should comply with all provisions of CFR 1926.502(c). 
Safety nets should be inspected prior to each use and installed by competent persons. 
Safety nets, if used, should be installed as close as possible under the working surface, on which 
employees are working. In no case should the safety nets be more than 30 feet below such level. 
Safety nets shall be installed with sufficient clearance under them to prevent contact with the 
surface or structures below when subjected to drop test specification as outlined in CFR 
1926.502(c)( 4)(i). 

Personal Fall Arrest Systems (PFAS) 
A system to arrest a falling employee from a working level should consist of an anchorage. 
connectors and a body harness. It may also include a lanyard, deceleration device, lifeline or 
suitable combination of the above. 

Safety Monitoring Systems 

A competent employee trained to recognize and warn employees of potential fall hazards may be 
the only one allowed to act as a safety monitor. 
The safety monitor shall be on the same working level and in visual sight of roofers and close 

enough to verbally warn employees approaching potential fall hazards or acting in an unsafe 

manner. 

The safety monitor shall have no other duties or responsibilities while acting in this capacity 
Mechanical equipment shall not be used or stored in areas where safety monitoring is being 
provided. 
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(Plaintiffs Request for Admissions to Defendant No. 11, served 03/18/20 deemed admitted; 

EXHIBIT E-Pro-Tec Roofing, Inc. Response to Request for Production of Documents). 

12. Every day of Althoffs employment, including April 21, 2016, Defendant, despite

all prior OSHA violations, their clear knowledge of OSHA laws, contractual requirements, and 

internal Pro-Tee rules and fall protection program, which they had previously promised OSHA in 

2012 that they would follow, failed to dedicate a safety monitor and failed to have a warning line 

in place there was no dedicated safety monitor or warning line and Pro-Tee employees 

deliberately failed to provide Althoff with a safety harness to stop his fall at six feet rather than 

guaranteeing his body would slam into the ground 33 feet below and kill him when he ricocheted 

off the ground. (Plaintiffs Request for Admissions to Defendant No. 10-11, served 03/18/20 

deemed admitted; EXHIBIT D - Pro-Tee Roofing, Inc. Response to Request for Production of 

Documents). 

13. The unharnessed 33 foot fall to the earth which would have been stopped at no

more than six feet had Pro-Tee employees provided Althoff with a safety harness which their 

rules required on April 21, 2016 caused Justin Althoff conscious pain, suffering, worry, terror, 

and fear of impending doom, and ultimately death. (Id.; Complaint if 13, dated 10/28/2019). 

Defendant has not filed a responsive pleading denying this allegation. 

14. On April 21, 2016, OSHA commenced an investigation which included recorded

interviews with Pro-Tee employees. (Plaintiffs Request for Admissions to Defendant No. 12, 

served 03/18/20 deemed admitted). 

15. An OSHA representative conducted initial interviews of Pro-Tee Roofing, Inc.

employees on April 21, 2016. Portions of Bob Koehn's initial interview is as follows: 

OSHA: Eleven? Ok. Now from a company perspective, a safety health 
perspective, do you guys have a safety health program? 
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KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

Well yes and no. You know that's where it's not good because it's 

not well- documented. We've done OSHA training. There's about 

six of us that have a ten-hour OSHA and actually eight or nine of 

us that did a four-hour OSHA actually about a month ago. 

Right. How many years in the roofing industry? 

Uh-32. 

And obviously you've heard of OSHA. 

Yes. 

You've heard that we have standards related to construction. 

Yes. 

You know that we have standards associated with fall protection and 
construction. 

Correct. 

What kind of training have you had specific to construction related 
hazards involving the roofing industry? 

Well like I said I've done the IO-hour OSHA ... 

But wait a minute, how long ago was that? 

Uh the 10-hour was actually in 2010. 

Ok. Then you did a four-hour ... 

Did a four-hour one here about a month ago. 

What did that cover? 

Fall protection and scaffolding, stuff like that. 

Ok. So it was mostly fall surround ... 

Use of harnesses ... 

So it was a fall protection ... 

12 

APP.004



KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

KOEHN: 

OSHA: 

Fall protection deal, yes. 

So is it um, from your perspective, the two new guys specifically, were 
they provided fall protection training? 

No. 

Did you know that they had to be provided fall protection training as a part 
of what they're doing on a roof with possible perimeter exposures 
regarding falls? 

Not specifically. No. 

But you told me you had the 10-hour .... 

I did the 10-hour, yes. 

And you had the specific training here four weeks ago. Did they cover the 
OSHA standard at all? Do you remember? 

Well we went through, he went through some numbers in the book. I can't 
remember off-hand what the numbers are. 

Ok. 

But I guess I don't remember that every new hire, I don't remember him 
saying had to specifically have that. 

Ok. Um, they do. 

Ok. 

Is there anything that would deter your people from walking over to the 
edge and possibly exposing themselves? 

Well there's the common-sense factor. They're following everybody else 
to where the work is. 

Ok. What's to say that somebody couldn't? 

Nothing says they couldn't. 

Yeah. A refresher. 

Refresher? That was at the office? 
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KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

Right. He came there _____ _ 

Ok. Did he talk about warning line systems and how they function and 
work? 

Not specifically. Them warning lines (wind) working with harnesses. 

Have you ever used harnesses? 

Yep. 

On a roof like this, if you're not using warning lines, and you knew people 
were outside of the warning line, could you implement a personal fall risk 
system on this type of roof. 

Yeah we have one of those carts. 

Oh you do? Have you ever thought about using that just to insure that if 
somebody does work outside that line, to be protected? 

Not on a daily basis. 

How many carts to you have? 

One. 

Ok. 

When we do use it, ifwe do we'd have three people. 

Three people can be tied to it? 

(wind) working outside the perimeter. 

Alright. So any time on a roof like this on any given day there can be 
multiple people as a part of the implementation of your roof system 
outside the line working? 

Could be. 

Right. When was the last time you had multiple people outside your 
warning line system installing your roof material? In the last two weeks I 
suppose you had at least one day. 
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KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

Well it's gonna happen every time you start at the end and you end. 
You're gonna have it. This, when we did down here (wind noise). 
_____ your danger area. 

When you use the system (wind noise) outside the warning line, do you 
normally have someone standing inside here watching or are they allowed 
to work? 

No. (wind noise) 

When we're talking about all these different standards, normally, a roofing 
contractor, there's a pretty narrow, when it comes to OSHA standards that 
you have to deal with. 

Everybody's got harnesses. 

(Plaintiffs Request for Admissions to Defendant No. 12-13, served 03/18/20 deemed admitted). 

16. On May 7, 2016, OSHA conducted final interviews with Pro-Tee employees.

Portions of Bob Koehn's final interview is as follows: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

So you guys provided me with your safety and health program. 

Uh huh. 

Do you guys ever use that? That program? 

Not on a day to day basis. You know, we talk to people and, like I 
said, we do a pre-job deal when we're going to the job with setup 
and we let everybody know what's going on and for us most of the 
time it's barriers and a monitor. 

Right. 

It works out the best for what we do. 

Sure. 

There's times where you get, where there's a situation, but we have 
one of those big yellow carts that off to and be harnessed to. 

Do you use that often? 

Ahh, not a lot. I mean, if we're in that situation we do. 
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OSHA: 

KOEHN: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 
KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

When you guys bring new people on, what's the standard? What's the 
protocol? How do you handle that as far as training, providing them 
training? 

Basically it's on the job. Like I tell it's easier to show ya, than to try to tell 
ya. 

Not prior to going on the job. Once they see, 'cause once they see, cause 
you can tell em what a barrier is and if they don't know what a barrier, you 
can tell them basically it's a traffic cone. You know, until you see it, it's 
just another one of them deals, well vision, ok this is what it is. 

Right. 

Cause it's the first thing off the boom truck is the barrier basket. 

Did you cover ( dead air- a second or two) as far as the warning line 
system and monitors and how they work? 

Not specifically. 

Don't you think it's important to discuss the limitations and how it's used 
and if you go outside the warning line that you then have to integrate or 
utilize - since you've chosen this method, system. 

Right. 

The monitor. And what they do, how they perform their job, stuff like that. 

Yeah, probably should do it in more detail. 

Do you, have you ever talked with your guys as far as what the role of a 
monitor is? 

Yes. We've had that and most of my guys have had the OSHA training ... 

Right. That was in March, wasn't it? 
And it's been over, they go over it with that too. 

Now, in that March training did you guys cover this stuff? 

They didn't do big - basically we're talking more so on harnesses. 

Oh ok. 

Fall protection with harnesses is what that covered for the most part. 
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OSHA: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

Right. 

But then by saying that, on that same token, you can't really consider 
Justin or Jon a monitor, can you? They have no clue. 

Well no, but they're not out there. They're typically not out there either 
because I have my regular guys do it until they learn that. 

That's not what I'm told, Bob. (Chuckling) Based on and talking to every 
one of your guys, everybody, at any time, can go outside that warning line 
without any sort of monitor at all and they can work out there. There was 
no control. None of that. That's strictly from them. 

Well that's not entirely true. 

______ were outside the warning line working and nobody is 
watching them. You had another guy, I forgot his name, it's in my notes. 
On the other end of the roof that was working by himself, not being 

monitored. There's absolutely no control. That's what I'm saying. 

Ok. 

And if you choose this system and you know that a monitor has to go or 
works, is integrated into the process as far as using this safety system, and 
you don't have people that area designated, all hell can break loose. 

Um hum. 

And that's essentially what happened. In my opinion. That's strictly my 
opinion. 

Here's the deal. You were up on the roof, Aaron's up on the roof. Both 
have supervisory responsibilities. You've got guys working outside the 
warning line systems, and obviously you've were all (skips) who was 
working over there who really wasn't a designated monitor. He did have 
the ability to tell him to watch out. He did. And then he went back to 
work. 

Right. 

Here's the deal Bob. You guys knew, I'm not putting it solely on you, it's a 
shared responsibility by the company. 

Yep. 
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OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

You and Aaron and whoever else, Kyle. He's right below Aaron. 

Yep. 

You guys knew that when people work outside the warning line ... 
Because you chose this system ... 

Yep . 

. . . . that you have to utilize a monitor. 

Right. 

What happened? (dead air for a few seconds) 

___ he went and picked up two or three more pieces of insulation. 
And he turned around and Justin was gone. 

Right. Urn .... the whole monitor deal is ... give me an idea, give me 
your thoughts, your feelings on the system. Do you have a problem, or do 
you have issues with having designated monitor, or did you have, I should 
say, did you have issues with having somebody that's designated as a 
monitor and really didn't perform a whole lot of work because obviously 
they're not able to do their job roofing that week and stand there? 

No I don't have an issue with that. 

Ok. Ok. What if you .... 

Part of the problem is the guy that's the monitor gets bored out of his 
mind. 

Right. 

Because also when you're inside the barriers, if nobody's outside the 
barriers, they can be doing something. 

Ok. So looking at what happened, to wrap this up, what do you think 
could have been done differently that may have prevented this tragic 
event? 

Well the thing that would be the perfect scenario is the new guy doesn't 
get within 20 feet of any edge. In the perfect scenario. 

Do you have somebody up there that's designated to insure that the 
warning line system is kept in place, it's being adhered to, it's not being 
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KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

pushed toward the edge because obviously the warning line doesn't do you 
any good when it's next to the edge. Whose responsibility is it to insure 
that that warning line is in place? 

It's up to everybody. It's everybody's responsibility. 

But whose overall responsibility? 

The monitor. 

But beyond that. Whose crew is it? 

Then it comes to me. And everybody has been told over, time and time 
again. We've had this talk many, many times about warning lines. 

But then you know you may have a couple of employees that choose not 
to follow what you're saying. 

Yep. 

You know, and you identify that these people are moving that warning 

line system ... 

Yep. 

And shouldn't be moving it, how do you address that? 

Right. Do you know that, what year was that, I think it was up in 
Aberdeen you guys had an issue with OSHA? 

I was doing a, actually I believe it's a little Caesar's building right now and 
I think, I can't remember what the roof was. I think it was 40 x 60. 

Where you on site? 

I was on a roof. Yes. 

Troy was up there too. 

No. 

Troy wasn't? 

No. 
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OSHA: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

OSHA: 

KOEHN: 

Well you guys got cited for almost the same damn thing. The monitor ... 
not using the monitor properly. 

Because what happened was, and I just read over briefly, I got it from 
Bismarck, trying to put stuff together here, is you guys didn't have a 
monitor and it's the same damn issue. The monitor issue. So I'm just trying 
to figure out what's the company's stance on the use of the monitor, you 
know, before the incident. Did you guys believe it in it, did you use it or 
was it all just kind of a free for all that it's all on everybody else if 

I don't call it a free for all. It's like I said, everybody's responsible. 

In my mind ... 

To me there's no system that's 100% fail safe. You know .... 

Well, if it's used right and it's set up right, and it's engineered, I think that 
uh, I believe personally that if you're in an engineered conventional fall 
protection system, full body harness, you've got obviously many choices 
that you can use to tie in and be anchored you stand a pretty damn good 
chance. Everything can fail, obviously. 

Well .... 

But I think you stand a lot better chance than not having anything. 

Right. I agree. There's a lot of instances with the harness, if you're out in 
the middle of this roof and you're dragging cords around and you're 
dragging rope around you can't get near adhesive. 

Sure. 

You know ... 

(Plaintiff's Request for Admissions to Defendant No. 12; 14, served 03/18/20 deemed admitted). 

17. Portions of Pro-Tee employee Aaron Cashman's interview is as follows:

OSHA: As far as what you know in regards to Pro-Tee and how it's set up, what's 
established as far as a training regimen to allow new employees to have 
some exposure. 

CASHMAN: Not much. 

OSHA: Why is that do you think? 
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CASHMAN: I just don't think there's anybody in the office that pertains to it. You 
know ... 

OSHA: 

OSHA: 

Somebody's not wearing that hat? 

Doesn't really have a good understanding of the warning line system and 
beyond that what a monitor even is. 

CASHMAN: Right. 

OSHA: You know, I truly believe that you guys had that training from that OSHA 
IO-hour. 

CASHMAN: Right. 

OSHA: And training sessions beyond that. You guys chose to use the warning 
line monitor system. 

CASHMAN: Um huh. 

OSHA: Right. Why ..... what happened on that end up on that roof? 

CASHMAN: When? 

OSHA: The day the incident occurred. 

CASHMAN: I was on the north end. I had no idea what was even going on until I bet a 
minute after it actually happened. 

OSHA: My question is, from a cultural standpoint, with the crews, the use of a 
monitor, why don't you think there was a designated person acting as a 
monitor on that roof? Where people were outside the line? 

CASHMAN: Why there wasn't an active one? 

OSHA: Right. 

CASHMAN: I don't know. 

OSHA: You think it .... and this is your opinion, did it have anything to do with 
the fact that you're trying to get the job done by having somebody standing 
there not being able to get their hands on the material and lay it down is a 
part of the roofing process that takes away from the production aspects of 
it? 

CASHMAN: Yeah. 
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OSHA: 

OSHA: 

Was that kind of the thought behind not using a designated person? 

Have there been situations where you've used monitors in the past? 

CASHMAN: Yeah. 

OSHA: When was the last time? 

CASHMAN: Yesterday. (laughs) 

OSHA: I mean before the incident. 

CASHMAN: Well it all stems back to before the incident, everybody would just look 
out for everybody. 

OSHA: Right. 

CASHMAN: That's how we did it. Was it right? Yes and no. We're just trying to 
protect each other. 

OSHA: Yeah. I understand that. 

CASHMAN: You know .... 

OSHA: But there's no control. 

CASHMAN: There's no control. Right. 

OSHA: . Nobody's communicating, nobody's raising a flag as far as identifying if 
you're going to go outside the lines. 

OSHA: Did you guys have any conversations .... were you on that roof when 
OSHA showed up the last time? 

CASHMAN: ___ ticket? Citation? Where was that one at? 

OSHA: It was in Mitchell. 

CASHMAN: Mitchell? 

CASHMAN: I was on the roof Yeah. 

OSHA: 
thing? 

Were ya? Was the issue kind of the same thing, the whole monitor 
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CASHMAN: As in .... 

OSHA: Not having a monitor? 

CASHMAN: No. It was just everybody look out for each other and two guys were 
working taking off and they were on their hands and knees. They were 
safe. I mean ... safer. 

OSHA: Right. Obviously instead of ... 

CASHMAN: leaning way over. 

OSHA: But you know as well as I do, and I don't know if you've read the standard, 
you know that, and correct me if I'm wrong, that if you have a warning 
line, people outside that warning line, there's some options. What are those 
options? 

CASHMAN: Either a monitor or harnesses. 

OSHA: Right. And do you believe you guys were following the standard? 

CASHMAN: On that one? Aberdeen? We didn't have a monitor. Everybody looked out 
for ... 

(Plaintiffs Request for Admissions to Defendant No. 12; 15, served 03/18/20 deemed admitted). 

18. Pertinent portions of the OSHA Safety Narrative are as follows:

The companies involved own tools, supplies; and equipment that were manufactured in 
other states; therefore, the companies are engaged in interstate commerce and subject to 
regulation under 29 CFR 1926. SEE SDCL 62-3-4 

Chad Fischer, Lieutenant and paramedic with the Watertown Fire Department. It just so 
happened Mr. Fischer was working on the site the day of the incident and responded to 
the incident. Mr. Fischer owns Do All Insulation. His company had the contract to 
insulate the community center. Mr. Fischer attempted to provide medical attention to the 
victim. Once the interview with Mr. Fischer was complete, CSHO conducted an initial 
interview with Bob Koehn, Supervisor/owner, Pro-Tee Roofing, Inc. 

Koehn told CSHO he had worked in the roofing industry for 32 years. Koehn stated that 
OSHA had inspected the metal crew roughly six years ago in Platte, SD. The crew was 
working on a hospital when an OSHA compliance officer drove by and witnessed 
employees exposed to fall hazards while working on scaffolding. Koehn thought the 
company received a citation as a result. Koehn told CSHO that he had been personally 
involved in an OSHA inspection in Aberdeen, SD. Koehn indicated to CSHO it was an 
edge issue. He said the inspector was getting gas and observed the crew working on the 
roof of a Little Caesar's. Koehn stated he thought the company received a fine for fall 
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protection related to barriers and not having a monitor. The company was issued a 
citation for the lack of a monitor in Aberdeen, SD. 

The inspection took place on 12/14/2010. Employees were exposed to a 13 foot fall 
hazard. Koehn was the supervisor on the project. The crew was working on a Little 
Caesar's in Aberdeen, SD. At the time of the inspection, the crew was involved in tearing 
off an existing roof. The roof dimensions were 43 feet in length by 28 feet wide. Koehn 
told the inspector that the AGC told him that roofs less than 50 feet in width did not 
require any type of warning or protection. 

The employer agreed to implement a safety and health program to comply with OSHA's 
"Safety and Health Management Guidelines". The company submitted a ProTec Roofing 
Fall Protection Policy. The policy outlined the use of a warning line system, safety 
monitor system, covers, protection from falling objects and training. The training 
segment listed that the program was to be provided to each employee who might be 
exposed to hazards and that employees need to recognize the hazards. The document 
indicates the employer shall assure that each employee has been trained by a competent 
person in the correct way to set up and maintain fall protection equipment, the use of a 
warning line system and safety monitor system, the role of each employee, the use of 
equipment in these areas and storage of equipment, and the responsibility of everyone. 

Pro-Tee Roofing was also inspected on May 22, 2012 at 1314 West Havens Avenue, 
Mitchell, SD. The company was issued a repeat 1926.50l(b)( l0) citation. A Pro-Tee 
roofing crew was engaged in roofing activities on a flat roof without any visible fall 
protection systems in place. The company had four employees working on the roof. The 
crew was not using a safety monitor. The roof was small with the employees working 
next to the edge exposed to a fall hazard of approximately 14 feet. The supervisor on-site 
was Troy Bramer. Bramer is also one of the owners of Pro-Tee. Bramer was also working 
on the Watertown Community Center prior to the fatality, but was out sick the day of the 
fatality. 

CSHO asked Koehn if the company had a safety program. Koehn replied, "Well, yes and 
no. It's not good, because it's not well documented." Koehn indicated that some of the 
crew have taken the OSHA IO hour. He also said that he and a majority of his crew had a 
four hour fall protection course at the shop in March. He said a consultant provided the 
training that covered full body harnesses and scaffolding. A portion of the training did 
cover warning line systems and monitors. The training was provided by Gary Miles. 
Miles works for Fischer, Rounds & Associates. On 6/30/2016, in a telephone 
conversation Miles acknowledged covering warning lines and monitors during the class 
with Pro-Tee. CSHO obtained the class roster and training content from Miles. The 
training roster identifies that both Koehn and(. ) attended the class. Miles said the crew 
asked some specific questions regarding the system. When asked about safety training 
and warning line and safety monitors, Koehn stated that going outside the barriers that 
you should let the monitor know and you should be working on your knees. 

CSHO asked Koehn, "So how do you ensure on the job that these guys understand and 
realize the hazards associated with fall protection systems you guys choose?" Koehn 
replied, "Well, part of it they have to put on themselves. It's about a common sense issue. 
Koehn acknowledged not providing fall protection to the two new employees. One of 
those employees was the victim. CSHO asked Koehn if it was his responsibility as one of 
the owners and supervisors on the project to handle the function of safety and health. 
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Koehn told CSHO that the way they talk about it, it's everybody's responsibility to be 
safe. 

CSHO observed that the warning line system did not begin at the roof hatch access point 
and questioned Koehn regarding placement of the warning line. CSHO identified the fail 
hazards regarding the edge on the roof where employees accessed. CSHO asked Koehn if 
there was anything in place to deter employees from walking over to the edge. Koehn 
replied, "No, just common sense. They should be following everybody else to where the 
work is." CSHO observed an issue involving how employees were using ladders 

CSHO observed that the warning line terminated prematurely on the east and west sides 
of the roof. The east and west edges of the roof did have a parapet. The parapet was not 
39" in the area where were the warning line stanchions terminated thereby potentially 
exposing employees to fall hazards while working on the roof. There was nothing outside 
of the last stanchions to identify to employees that they were reaching the "danger zone" 
near the roof perimeters edge. CSHO discussed the issue with Koehn. Koehn told CSHO 
he was unaware that the warning line needed to fully encompass the work since the 
parapets were not entirely 39", which would have been considered fall protection based 
on the height of the wall. Koehn was aware that the parapet had: to be 39 inches to be 
considered fall protection. Koehn identified where the incident occurred. Koehn 
described the events leading up to the fall. Koehn told CSHO that he was on the roof 
approximately an hour before the employee fell. Koehn indicated that two employees 
were working on the south end of the roof placing the first layer ofISO. Koehn told 
CSHO he was working near the east edge of the roof directing a load that was picking a 
load when Justin fell. Koehn stated he saw the Justin and () working on the south end 
cutting and placing roof panels the last time he looked. Koehn told CSHO that he looked 
at Justin and ( ), when he heard ,( ) yell at Justin to inform him he was getting close to the 
roofs edge. Koehn said ( ), turned around to retrieve more roofing material and Justin 
fell. Koehn said he heard ( )yell at him and he knew something was wrong. Koehn ran 
to the edge of the south roof and saw Justin on the ground. He immediately called 911. 
Koehn told CSHO the crew continued to work after Justin had been taken by ambulance 
to the hospital. Koehn told CSHO that the warning line had been moved after the incident 
to allow for roofing panels to be placed in that area. It wasn't until later that morning the 
crew was notified that Justin had died. The walk-around continued on the roof. 

Koehn indicated more than one time that everybody was considered a monitor. The crew 
did not have dedicated monitors. 

(Plaintiffs Request for Admissions to Defendant No. 16, served 03/18/20 deemed admitted). 

19. On July 28, 2016, OSHA issued a citation to Defendant Pro-Tee Roofing, Inc. as

follows: 
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l.J .. S .. Oc.partmcnt ot Luhnr ln�J•t11.�tJon Nu•oh"r; l !4307 I 
Oc.::n1>nfu.,nal ll:,/1::1:y"ud Hc,Alth A•lmi11l<lf»ti<.m &n,it><rtion Dote(.-): O•f/21.f.2111/1;-0,/060.CJlti 

1.ssao.,,,�"" Dttte: c,�tnr...,�ou; 

Cnn1p�lJi.Y N.an:1-e: Pcv-Twc Rc,O'f>U�. Inc. 
1:'1-5pecl'lnu 8.ih,: l.s"l"l 15th :lit. NI--:. WNl,:<tuwn, .Nil �720! 

Ci�lli2!lJ...ll.�..L "Type orVfolNtion: Sci·iou.s 

29 CY«. 1910. l2<ltl(-,)(l): flmp1c,y,,a, �h"ll dcyc,!(,p. implcm<'.ut. aod mnrut>1iu ,._. e,u:h v.-w>rlcpf,wo." 
written ho:?.Atd cornmuni<"..rttion progi-n,u wl.U.cli at Jea.:,:t <f<"..s<.ribe-� how lhu t,.-rltcrin �pccified in 
J>AfAAf'i,pru; (f), (e), ,.,u,1 (h) of th.ii. �..:ction -fm• tnt><;;t:; :sn.d ntl1c:, t<.m:n� ofw,numJ:C, r;.:i-fcty dN� ..i:-.t.�, A11<l 
C..tnploye,e iufo.n:na.tion �.ut.f training v.,tUJ � ,:net. and wbi¢h �l:.m_ inclnd�,tl a h:l.!'""Atd•->� chemtcQfa;·Hi,1 .:s:nd 
n,cthod.t u:;ed tn i1tlbnn empl('loy·e,�� o.f:'the ha::r.t1(d::1 ornon-1n1,finc t:c:dc..-a: 

(><) I",-o-�cc l�•,ofiag, fnc.. (!>_l l5iS .1StJ1 �t. NE, WAt,a·town, SD 571171, <.lnorr>rlortvApril 
21 ,, :�016 .. the ext,o:!dus.; �..m.pln-yet. did nut ennu1·t, >"> 'wrilf.t:•..n h.o.7,nn.1 co.tn:municttliu.a. progronl, 
which At le..�r t-h.�cn'bcd how lht."t cdteriA :'Jf>r.t..i!lud rnr lnJk"� �nd Mh,"::t' tb-.nn:.: 0£'\1."'Qrttlu.:.;. 
m.ott::rhd .s.a.l.'1ty dattt �1J,:_._;l:;,. a.nd cn,µ1,•)"i.:-o infom1Af!◊n :uid tr4ioint:, ,vat be n'k.--:t., ttc.tf which 
AL-:1:u ineludc-<J ft h�.s:rdou,a cln,'\U:.U<.�u lint ond ,:u,,,,;.t.h.od.-; u.4;cd rv i..u.lonn (";;n1plvyeos ()f th1.� 
ha.cord'� ot· .aon-N>utfu,.,., h-•.:sk.s. had hc<:u dvvc!ope-d fl:,,· ¢.U.lployco �p,.,,z:ure:-:. ::ucf; t-ru but nnt 
H1ll,f,::-1 .. to the FnJJ,:iv..rin)(: 

( l) Co.tJi.Rh..� Sun, Sellf '>0-:,l-)OA Dondt,1e A<.lbt."luive- Ai1Jvaiivd ,vhii::h e:o.ulain..'t Mluc--....,l(,,;� 
=lw--ut .tt."tphtho.. :pell-okuxn. light »Uplv<lic • ..n-d """'"'°"• m,d: 

Ah,:.h"'mMt;J""nt�: ·rU,.l!'l,n:,qtrirctu<··uh:e i$ppliCJ1bJa": {u \),0-flU:trucrin,1 work undc..- ✓-!> CPR J9"u; .. -;,s. :tte 
kfontica.l to tlwsc ,;,,t fhrth nt ?-<> Cl'R 1910.] 200 uf"thl" OJ\AvL<:z. 

4,�o.Muh,1,.-( l'.'iSJ.11?J. Al,ot,�tnl;a.t cet'fl.fic.-.tA:v.u ,W'1d, dncnu,¢ul�C:ion i� 1·eq,1.i.,�tl .for thi:-1 if,._ ... ,n (:14:o �.fo8t.XJ 
0<-�"°.rtilic..;s.tinn nf<"!Q,n"(,.\Ctivc Ac:fluu Work.she:�•), 

ADA·t·.r.::J\!1.Il:NT DOCl/MCNTATlV.N RJ?:QUIT� V.11 l'OR TJ"Jfi.l U'J::M 

D(ltC By Whid1 Violat.inn Must w AnH.t.-,d: 
P.:-oposcd p.,,..,1�y: 

08/'23/20l6 

$2640.OO 

(Plaintiffs Request for Admissions to Defendant No. 17, served 03/18/20 deemed admitted; 

EXHIBIT F - Pro-Tee Roofing, Inc. Response to Request for Production of Documents). 

20. On July 28, 2016, OSHA issued a citation to Defendant Pro-Tee Roofing, Inc. as

follows: 
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U.S. l>ep,u"tuu:11{ of Labor Jn�1...-<.-tto11 Number: 11-4)071 
Oceup'llivm,l Soti>t:,, ""'J IJe.:.lrh Admini.-;rr,..d<,o , ,.,.,,.,ctlnn f>Af,;(s)r (l4t:>. l/201G - 0:.106/::?0 I,; 

J,.,.usinoo n,.,,., <Yl/'..1.R/:>.0!6 

<:umpAny N>1U1e: ?.i:o-·JtX:. Rn<>1'in�. Lne. 
ln"'J>ccrJou Sire: 1 ,;15 15th S.'T. NE, V.btenown, SD :;·1:..1.01 

Type m'Vt0La1ion: Serious 

29 C:T'R l!->10.120()()1)(1.): Empf,-,y,,_,..,. i,ba.11 ;pn>Vldc C'rnplny<:cs with cffc<'-tiVt> :mf"nmMUo.n -,d tminhll! 
on h=nrdoti.:; chcn,ic»I.s .i.r.1 tl1cir wodc area at the tlu1�, of"t,hcfr lultiul' :sr.r.ienm,;nc. ;;,;nd ,vhc1>uvUI' "'ncv, 
chcrnianl lm� the cn,rloy.,._,..,. h::,ve not pr•.>viou:,ly l,c,;,,u l.r.t.inc,d nl>vul fa intr<xfu� into 't!t<,h wo.rk 
oue«. lnfurmtuiuu =>ri troh::du!,i. .,.,.,.Y 1>,, deal.l.r•C<l = C<:tY�-r ""tog,ori<:s ot·b.:t.a:;;,.rd:, (e.1:; .• ll;:,..,..."TlalJiti()•. 
c.,rc.:nn,c¢ll.lcl.ty) ..,.. "f>e<:ific cli=nio.:>!3, < .. :b,'U>leal .• ,.,..,.,jfl,c wr,,......,,,.tJoo tnu."<t "'"'":VS b.: av:it!nJ-.lc 
!hruue:h lnb�..!s a.cd ,c;fet-y dAt!'< tili""'-"' 

(.-) 1.'ra-Te<: Roc,l.iitg, Inc. (n;) 1515 .LS:1h Sc. NI£, \-Vutc,·town, SD 57071: On and 1�rlo.c to April 
2 I. 20 I <i. th,: e..._..,.,,.ing employ,,i· <.lid nn� iw.;,vld<, e,:nrJny.,.,.,. with effect iv" inf"ormnric,u ,t.u<J 
tn,,i,1l.tl.l( un htl.Zntdous d>ttmicnr� Lu tbt,:i: �-nrk ft-r� c1t the 'tju1c vi.: their inifiHt ::-u:n.;i�ant,. 
arid whCJ.tO\ol'1""<s new phyoic.-.l or henldt h&.xan:1 th" ,-aupfc>yee;; hm-e uul p:,:,,-i'nu,.ly bC-YI 
b:-...iaed nbout ls inl.rc>duoc,.i t.ufo u,..,,r \l\'Ol"k ..,.._...,. ;,uch <>9 oul cot. limit<:d to: 

(!) C&-11...i., Sure $¢fl! 90-8..JOA l:to.w.1.ingAdheaiv<:-Adhe.,.ive w!uch c(>nmlus lolr..:cn;,, 
:oolvcnt 1"'1p.hth:.., perro.!eu.w .. , light nliph,tti,;. an� nc<":t◊f?I!' • ....,�, 

(',>,) c:,.rlislc B"P-2.;i(J Primcr .. 'W(,l,,!1 <.:o:nt<>in3 f,-.[tj_,,,.,_ hc,rrtnn<', ,u,d phcn,-.11,· r=i.n. 

(.":2) Yho lcx:arioo. tuw ::tv.:t.ilah!IUy o!'the V,l'litT<>.,, �d c.">nuuu.ui=t:nn pro,w;,un, inolu<!l11,� lb,:. 
requir..,rl Jlst(11) ufha=rd0l1S chernic.._1,,. ,.,,d :i.'lfaly dntn ,,.,fw...,c.s rcq•ihed 1:>y t:hi" """'lo.u.. 

(l.,) EmpJoyec- <r....inina: :,ll.n!J Jnclude at leA.<JI: 

(I) ,v.tuU,nd" nnd ob,;-c.rv:ttirm,. tL..t """>' he used Iv dc<cef t{w V"""'-"'ce or ,d""'""' of':,. �z1u·duu., 
ch'!'"'fonl 1,1 th<> work t1rei\ (euch a..-. mnuilurintc eondoct¢.<.l by the e1uvlo;yt.v. cnntJnuou,; moniu-.rit11� 

device..�. visual a_ppcn.n::u.'lce 01- odor o.f'haz.a.rdous. che1nic.als vvhcn bei.ng relea�ed., c::t:c.); 

(2) "l"h0 pl1y�icsd and health ba.7.urds ot·t.t.c chemicals in the '\N'Ork .area; 

(3) ·1·he measu.res en"l.ployc-es can t.ako to prc..·1•tect t-he.rnsclveH frolll. tb.e::«.": 1-iaza.rds� including specti'ic 
1->roccdures the ccnp(0:ycr ba..c:; h:nplcment..cd t:o protect: 0.1:npl<,yees from cxpoH:ure to hazardous ehen:ticaJR., 
$1..lCh as a.p1,roprjato work p.Nlct.ices� en1.ergcncy proccd1..u:-e.s., and personal protective equipment to bo 
used; 

· . 

('4) The deto.Hs oftl1e haz.ardou.,.q coxn.n.,.unic.ntio.n 1�ograrn developed by "the employer . .including an 
explanation o.ft:he labeling system o.nd the material saf""ec.y data :::Jhc::ct..,. end howe1nployccs can obtni.u 
and l-lSO 'the approp.a:-iuLc hazard infor.nuUion. 

.A,.baten:u;.nt; Note; Abatement c:-.crtificu.tio.u and doct.un.cntntio� is .rc:q1..t.ired .f"or ilii� iten"l.. (see rnelosed 
••certi£ication o£Cor.rectivc AcLion ,vorkt"lhcct:'•)� 

ABATJ!!l\'.Ui:NT DOCUlv.CENTATl"<>N .REQT1IlU•;D FOl.� TITIS ITE:r.'.J: 

.Date By ,'Vhic.h Violadon .lv.t:ust be Abat:ed: 
Proposed Penalty: 

08/.23/20 l 6 
$2640.00 

(Plaintiffs Request for Admissions to Defendant No. 18, served 03/18/20 deemed admitted; 

EXHIBIT F-Pro-Tec Roofing, Inc. Response to Request for Production of Documents). 
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21. On July 28, 2016, OSHA issued a citation to Defendant Pro-Tee Roofing, Inc. as

follows: 

U.S. ·Department of Labor .l.ospecf!on Number: I 143011 
Ocoopation:d Sofoty and HealtbAdmwistrat:iou In.spe.«foa J)llle(s}: 04.12f/20Jo • 05/06/2016 · 

Issua�c.c.Date:: 07128/2016 

CH a fin 9, tUld Notiflcati,21.1 of PcDglty 

i:ompnny Nome: :Pro-Tee Rooting, lnc. 
l.usJ>ection Site: IS l 5 15th St N£, \Vatertovm, SI.) 57201 

Qimti.Q-!} l Item �- 'fype of Violation: Serious

29 CFR J 926.20(b)(2): The employer did not initiate .and m.aintaio p1ogran:i� which _provided for 
fh::qucnt and regular rnspections of the job site, materials .and equipment to bo made by a compelent 
pcrron{s): 

(R) Prn-Tec Roofing, Inc.@ 1515 lStJ1 St. Nl�, VVufcnown, SD '57071: On or prior to April
21, 2016;. the exposing employer did not enswc employees v.-crc exposed. to fiili hnza:ds,
ladder ba7,,.ards, clcctriw and fire ha2Ards \-Vhile conducting roof'mg work on the Wate'rto'Wtl
C..onununity Center. A "competent" person had not conducted ftequc.,t and regular
i�.:ctions to ensure employees were ptotceted from 1oof10g related hu..ards during lhe
inslaJlatiott of the EPDM roof.

Abate•ucnt Not£: OSHA defines a "competent'' person M om::·woo is capabk: of identifying cldsting 
a� predictable hazards i..n the surrounding.s or Vlo'Or!<iug conditions which arc unsanitary". ha7A!doos. or 
dangerous to employees. and who bas authori?.:ttion to take prompt corrective mea:;ures to eliminate 
them. 

Ahiltf'p;tent Nntc: Abatement certification and documentalioc arc reqt.-ircd :for this jrcm (sec enclosed 
"Certiffo.:ttion ofConective Action Worksheet"). 

A13Al"EMEN'l' DOCUMBNTA:TION REQUUIBD ).'OR nns ITEM 

Date By 'Which Violation Must be Abated: 
Proposed Penalty: 

08/23/2016 
$3080.00 

(Plaintiffs Request for Admissions to Defendant No. 19, served 03/18/20 deemed admitted; 

EXHIBIT F-Pro-Tec Roofing, Inc. Response to Request for Production of Documents). 
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22. On July 28, 2016, OSHA issued a citation to Defendant Pro-Tee Roofing, Inc. as

follows: 

U.S. Departrueut of Labor Inspection Nmu�r: 1 ?43071 
OC(',upar:onaJ Safuty and Heal!t1 Administration Inspect.tun lJatc(s); 04/21/20J6 - 051(16/2016 

issuance l.>ate: 07/2812016 

(:ftatlon ru\d Notification· yf Pe1u1·Jtv 

Company Name: Pro-Tee Roofing, Inc. 
Inspection Site: 1515 15th St. NE, Wll!ertowu, SD 57201 

Citation l lt�Q.. Type of Violation: Serious

29 CFR I926.502(f)(I): Warning Hne� wt:re not erected a.round all sides of the roof v.-'Ol'k t\rea: 

(a) Pro-Tee Roofing, lnc.@ 151515th St. NE, \Vatert()n•n, SD 57071; On and prior to April
21, 2016, the exposing e:nployer did not ensure that the �ing line system that was be.ing
utiliZ1Xf as a fall protection system for cmployeos conducting roofing activ.itie.'3 on the
Watertown Community Center was erocted around aU sides wht:ro fall hazard.c; �istcd. The
v;aming line system used v.-as uot fully erected on the north and somh ends of the rcofup to
the po!Jlt whore the parapet wall reached a height of II! least 39 inches. This condifion
c.,c�osed employees to a fall hazard of approximately 33 feet.

,\batement Note: Abatement certification is required for this item (See enclosed "Samp!cAbatement
Ccrtification \\-'ork.&ilCct") . 

.ABATEMENT DOCUMEN'f A'l1ON REQUI.llED FOU THIS fTEM 

Date By Vlhicb Violation Must be Abated:

Propos.ed Penalty: 
08/23/2016 

$3080.00 

(Plaintiffs Request for Admissions to Defendant No. 22, served 03/18/20 deemed admitted; 

EXHIBIT F _ Pro-Tee Roofing, Inc. Response to Request for Production of Documents). 
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23. On July 28, 2016, OSHA issued a citation to Defendant Pro-Tee Roofing, Inc. as

follows: 

U.S. Department ofT.1.'tl1or IDspccCion Numb«-: i143071 
Occupational Safety audlfoalthAdministration Inspection Datt(s): 04/2U2016 � 05/0&'2016 

I�u1mce Date: 07/28/2016 

Cita.tion_!J.!d N9tilka!fon of l'enaltt 

Company Name: Pro-Tee Roofing, lnc. 
Inspection Site: 15!5 15th St. NE. Watouown, SD 57201 

CitntfoqJitefQl_ Type of Violation: Serious 

29 CFR J 926.502(f.){1 Xiii): Points of aocess, materials handling areas, SlOrage areas, and hoisting areas 
shall be connected to ihe ·work area by WM\C<.1eSS path formed by two warning tines. 

(a) Pro-Tee Roofing, Iu.c.@ 151515th St. NE> Watertown,SD 5707.l: On and prior to April
21. 2016, the exposi.'lg employer di�f"not ensure that the \vaming line systc.."ll was connected
to the worl< arce by an access path formed by two wamiu.g lines. f1'"llploye¢s acce8sed the
main roof through a :-oof hatch that did not have warning line.� creating a path to the east
roof, where employees \yere engaged in EPDM roof instalhuion on the Watetiovm
Recreation. Center. Tnis condition ex:posed employees to a fall hclZard ohpprox:matcly 33
feet

Abatemcnt N2te: Aba�mcnt c.ertification is required for this item (see enclosed "Ccrtificatioo of 
Corre<:ti.ve Action Worksheet''). 

Date By Vlhich Violation Must be Abated: 
Proposed Penalty: 

08/23/2016 
$2640.00 

(Plaintiffs Request for Admissions to Defendant No. 23, served 03/18/20 deemed admitted; 

EXHIBIT F- Pro-Tee Roofing, Inc. Response to Request for Production of Documents). 
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24. On July 28, 2016, OSHA issued a citation to Defendant Pro-Tee Roofing, Inc. as 

follows: 

U.S. Dep.:-uiotent of Laboe fospeetioJt N1rmbe.r! i 143011 
OocupationaJ S.lfecy aud Health Adrni:listration fosf)ectiou D»te(s): 04/2V'20 r 6 - 05/06!.2016 

bsu;wce Oate: 071.28/2016 

Citsition ·Bl,ld Notlfication of r cnaltt 

Companr Name: Pro-Tee Roofing, Inc. 
Inspection Site: !SIS 15th St. NF.. Watertovm, ST) 5720i 

Citation I f.ten18 1}11c of Violation: Serious 

29 CfR 1926.l 053(b)(4): Ladders 'l't-ere used for pu:rpos� other than the purposes for which tiey were 
designed: 

. 
. 

(a) Pro-Tue lloofmg, foe. nt 1515 15th St. NE,-Wetortowu, SD 57071: On and prior t(1 April
21, 20 l 6, the exposing employer allowed two Louisville 8-foot step laddetS to be used in
the closed position and leaned up against a parapet wall to allow employees to oe<x:ss the
east roof ofth.e Watenown Community Ccn!er. Using the step-ladders in this eonflgw�tion
is c®tracy to manufacturer's instructions and cxrx>scs employees to falling off the ladder.
This hazard exposed lhe er.1ployce to falls .from heights of .approximately 6 fret

\ 
. 

,6batement Note: Abaternc.nt certification is required. for this item (See cncfosed "Sample Abatement
Ce1tification Worksheet"). 

Date By \Vhich Violation Must be Abated: 
P�oposed PenaJty; 

08/2312016 
$2640.00 

(Plaintiffs Request for Admissions to Defendant No. 24, served 03/18/20 deemed admitted; 

EXHIBIT F _ Pro-Tee Roofing, Inc. Response to Request for Production of Documents). 
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25. On July 28, 2016, OSHA issued a citation to Defendant Pro-Tee Roofing, Inc. as 

follows: 

U.S. J>epnrtment of T.,.abor Ios:pee«ou Number: 11430? J 
OC<."Upation.il �foty ,md Hcsld1 Admi1,i.:.;tmtiou h.speedon Dste(:t): ,X/2 l1'2Qf6 - OS/06120(6 

lssunnce D:tli-.: 07nS.•'lOIG 

Comp».oy Name: l'ro-Tec llootlog, Inc. 
lll.S'pcctfon Site: 15 I 5 l St.Ii .St. � Wl\lMOWil, Sl) 5720 I 

Citntio.tt� Tn,c ofViolidioo: WiJJfnl 

29 CPR 19".l6.50l(oXlO): Ett(",h cmpf(ly« cng.1ged in roofi..og acti'\-itie:s on low-sloped roofs ·with 
unprotected sid.£-.s and cd,gei. 6 foct (!.Sm) or more above lower levels wa.,; not p1:otected .from.falJing 
by guardrail systems. oofely 11e:t Sy.l.1eru5i _perso:,aJ fall arrest syst�s, or a combination o(warni.'lg line 
systc11lS and s;usrdmil :.ystcws, mni1ing line �.¢Ill:. and St"tfety not systerns, or warning li.-ie s�s 
and personal foll arrc$t syste,,-n.�. or ,,.,:im;ng lw� 1:,·ystoms and safety monitoring systems: 

(a) Jln, .. .:fcc Roofioi:_ •. Iuc.@ISJS 15th St. NE, Watertown, SD 57071: On acc.! prior to April
?.l. 2016, the cxpor<irJ$ employer did not ea:m.re en1ploy� cne,aged in EPDM roof sy:.Cr.::m
i:ostallati� on the Watertown COir.munity Center were protect�I from faU hazards.. A
warning line i:,ystt<.rn was pa.rti:,lly crcc:ed itlong th� e:.IJ;e of ii comn1Cfe.i.tl roof a� 3 rneiD'l.S of
fall pro�ction. The employer did not d(".mcatt: a s,u,:ty 111011i:or to ctlS\lre cmployc:c:s
woridns outside the v.--anting line ,,;ere nV\l'lil.fC of (bdr proximity tn � edge vf che roof. On
April 21, 2016, ao employee '»'Orldng outside ofthc -warning li.llc sy�tem, feU upp..--oximatdy
33 feet md later died from injuries sustained from the fall. Th.is condition cxp�ea
cr:npioyecs. '.\'Orking outside of the v.raming li:ic system to fa.If ba,,J1rds of approximate.Jy 33
fe�(.

£Y!at&lll£Ut Note� ."\baten1c,1t cerliJ.lcation and docum.entat:oi1 a.."t requi.red for this item (See enclosed
'.'Ccrtifk.t1tion of Conectivc Action Wc,tb.hec:L"). · · · 

AJJATEMl�Nl' DOCt'lvllil\aATION REQbuum FON. THIS lTFJ\1
f 

Date By Which Violation Must he A.bared: 
Pro,E)08od Penalty: 

08i?.3/2016 
$30800.00 

(Plaintiffs Request for Admissions to Defendant No. 25, served 03/18/20 deemed admitted; 

EXHIBIT F-Pro-Tec Roofing, Inc. Response to Request for Production of Documents). 
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26. On July 28, 2016, OSHA issued a citation to Defendant Pro-Tee Roofing, Inc. as 

follows: 

U.S. Department ofLobor In•11�ction N1n11bcl':' l 143071 
Occt:pi:tionsl Saf<:t-t and Ilea.Ith Adrninistratio.n Iusp«tlon Date(s): l\.1/21/2016 • OSIM"t20l6 

lsswtnee l>ate: 0·112812016 

Ci(dion aud No!1ficl\UOU Q!J>rnalty 

Company N:uue: !'.tu-Tee Roofing. inc. 
ln:spcction Site: {SJS 15th St, }..'E, Wat..:c(ov.n, s.n S720i 

�ti011 2 [li;rn 2 lwe ofViotation: \Villful 

29 CFR J9?.6.50.3(a)(l): Tbecmplo}'CT shall provide a traini� program for.e11.Cb employ.x: who might 
be exposed to faU ha7.1mis. The. program shalt eruible each empfoyec, lo recoe..uize the b.�1 offaUing 
and ,ball train cac:h ett:ploy<.-e in the procedure.'> to be foJlcrwed in order f<> mmimiu these haiurds: · 

(n) ·P.ro-'lcc �oo.ila${, Inc.@1515 15th St. NF.., Wutcrtown,SD 57071: On ,nd priort11April
21, 20 J 6, tl.e exposms employer did not en�arc that each employee t-.ngo:gcd in roofing
operatlo.,s on th(! \vulerto'i\T.: Community Center, bad been trained t� rc<:.ogni,c the ha:a1tds
associatod with wor!dng fd elevations over 6 feel lllc pro�TELm shall enable each employ�
to :-ccogni7.e the bazwtl<i cYff.\lling and sbaH tr.sin each e."'11ployee in tho procedures co be
followed in order to minimize these hll7�rds. Oo April 21, 20!6, an cmph,yee eniag.\d in the
insta!Latiou of� RPT>M roo.: sptc:m, fell approxuno.tdy 3 3 feet to his death. 'lw-0 new
c:mp!oyecs did not receive t�ll p . ...-otcc:tion t1-.iining tie.fote V.'Orlcing at elevations over 6 feet.
The condition exposed employees to the hazard of falling from an devation of
approximately 33 feet.

Abatenu.nt Note: Abatement certification tind document.a1.ion are regui.reJ for this iti:m (s-oc �scd 
''Salllple Abs.t,asuc:nt-C'.er:ti.ficclion Work.sheet''). 

ADAT.El\�T OOCUMl�NTATION REQUilUm FOR THlS rn:l\·I 

Date By \1/bich Violation Must be Abated: 
Proposed.Penalty; 

08/23/2016 
$24200.00 

(Plaintiffs Request for Admissions to Defendant No. 26, served 03/18/20 deemed admitted; 

EXHIBIT p _ Pro-Tee Roofing, Inc. Response to Request for Production of Documents). 

27. The serious, willful penalties issued to Pro-Tee Roofing, Inc. as to its violations at

the Watertown Community Center Project on April 21, 2016 involved total penalties of 

$77,000.00 and payment in the amount of $50,000.00 was made by Pro-Tee Roofing, Inc. to 

satisfy said penalties. 
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Inspection: 1143071.015 - Pro-Tee Roofing & Sheet Metal 

Violation Summary 

Serious Willful Repeat Other Undass Total 

Initial Violations 7 1 8 

Current Violations 5 1 2 8 

Initial Penafty $22,000 $55,000 $0 $0 $0 $77,000 

Current Penafty $7,000 $40,000 $0 $3,000 $0 $50,000 

(Plaintiffs Request for Admissions to Defendant No. 27, served 03/18/20 deemed admitted). 

28. Defendant's false statements, actions, misrepresentations, and concealment were

intentional, willful, and/or wanton. (Complaint ,I27, dated 10/28/2019). Defendant has not filed a 

responsive pleading denying this allegation. 

29. Pro-Tee Roofing, Inc. willfully and intentionally deceived Justin Althoff

regarding their failure to comply with OSHA and safety programs, manuals, and contracts into 

accepting employment which he otherwise would not have accepted on the Watertown 

Community Center Project. ( Complaint ,I28, dated 10/28/2019). Defendant has not filed a 

responsive pleading denying this allegation. 

30. Defendant at all times all too clearly had knowledge superior to Justin Althoff,

who had been deprived of OSHA training Defendant knew was required resulting in his 

complete reliance on the promises and representations made by Defendant and its agents to the 

public, all workers, and Justin Althoff, as to jobsite safety inspections, documentation, safety 

equipment, and OSHA compliance. (Complaint ,I29, dated 10/28/2019). Defendant has not filed 

a responsive pleading denying this allegation. 
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31. Every day of Althoff s employment, including April 21, 2016, Defendant was

clearly and obviously aware that fall protection, including complete warning lines and dedicated 

monitors, was required by their own internal rules and OSHA statutes were not present and that 

safety harnesses were required to stop Althoffs fall at no more than six feet and the actions of 

their employees broke their own internal rules and OSHA statutes and the unharnessed 33 foot 

fall would with complete certainty lead to serious injury or death. (Complaint 130, dated 

10/28/2019). Defendant has not filed a responsive pleading denying this allegation. 

32. On or about April 21, 2016, Defendant intentionally violated their own safety

rules and up to ten OSHA statutes. (Complaint 131, dated 10/28/2019). Defendant has not filed a 

responsive pleading denying this allegation. 

33. Defendant's actions and inactions were intentional, willful, and/or wanton, and

repeated prior similar or identical OSHA violations. (Complaint 132, dated 10/28/2019). 

Defendant has not filed a responsive pleading denying this allegation. 

34. Lynn Althoff, as the personal representative of the Estate of Justin Althoff, is the

proper party to prosecute this survival action. (Complaint 133, dated 10/28/2019). Defendant has 

not filed a responsive pleading denying this allegation. 

35. Defendant has paid no worker's compensation benefits directly to the Estate of

Justin Althoff. (Complaint 133, dated 10/28/2019). Defendant has not filed a responsive pleading 

denying this allegation. 

36. Prior to April 21, 2016, Defendant had been cited by OSHA on at least three prior

occasions for exposing employees to fall hazards, one of which was issued in 2012 for a repeat 

violation as described in the OSHA violations fully set forth above. (Complaint 134, dated 

10/28/2019). Defendant has not filed a responsive pleading denying this allegation. 
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37. Pro-Tee employees' deliberate actions, known to be in violation of their own

safety rules and OSHA statutes well before Althoff s death, constitute willful, misconduct as 

described in SDCL 62-4-37 and Defendant's employees' knowing, deliberate actions and willful 

misconduct were the proximate cause of Justin Althoffs fall, injuries, and death. (Complaint 135, 

dated 10/28/2019). Defendant has not filed a responsive pleading denying this allegation. 

DATED this 22nd day of January, 202

BY: 

OLINGER, LOV ALD, MCCARREN, 
VAN CAMP & THOMPSON, P.C. 
117 East Capitol, P.O. Box 66 
Pierre, South Dakota 57501-0066 
605-224-8851 Phone
605-224-8269 Fax
605-280-6913 Direct
kmccahren<@aol.com

Isl Lee C "Kit" McCahren 

LEE C. "KIT" MCCARREN 
Attorney for Plaintiff 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on the 22nd day of January, 2021, he filed and 
served the foregoing regarding the above-captioned matter by and through the Odyssey File and 
Serve System upon: 

Richard L. Travis - dtravis@mayjohnson.com 
May & Johnson 
6805 S. Minnesota Ave. #100 
PO Box 88738 
Sioux Falls, SD 57109-8738 

BY: 

OLINGER, LOV ALD, MCCAHREN, 
VAN CAMP & THOMPSON, P.C. 
117 East Capitol, P.O. Box 66 
Pierre, South Dakota 57501-0066 
605-224-8851 Phone
605-224-8269 Fax
605-280-6913 Direct
kmccahren(cu,aol.com

Isl Lee C. "Kit" McCahren 

LEE C. "KIT" MCCAHREN 
Attorney for Plaintiff 
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PRELIMINARY STATEMENT 

 

In this Brief, Plaintiff/Appellee will be referred to as Appellee or Althoff. 

Defendant/Appellant will be referred to as Appellant or Pro-Tec Roofing, Inc.   

STATEMENT OF FACTS 

 

 1. On September 10, 2009, OSHA issued a citation to Appellant as follows: 

 

Citation 1, Item 1A Type of Violation: Serious 

 

29 CFR 1926.451(b)(1): Each platform on all working levels of scaffolds 

was not          fully planked or decked between the front uprights and the 

guardrail supports: 

 

(a) For the employee installing metal flashing from a welded metal frame 
scaffold using one 20-inch wide plank, located at 609 East Seventh 
Street, Platte, South Dakota.  

(CI 1172-1173) 
 

 2. On January 11, 2011, OSHA issued a citation to Appellant as  follows: 

 

Citation 1, Item 1 Type of Violation: Serious 

 

29 CFR 1926.501(b)(10): Each employee engaged in roofing activities on 

low slope roofs, with unprotected sides and edges 6 feet (1.8 m) or more 

above lower levels, was not protected from falling by guardrail systems, 

safety net systems, personal fall arrest systems, or a combination of 

warning line system and guardrail system, warning line system and safety 

net system, warning line system and personal fall arrest system, or warning 

line system and fall monitoring system: or, on roofs 50 feet (15.25 m) or 

less in width, the use of a safety monitoring system alone: 

 

(a) For the employees exposed to falls of approximately 13 feet while 

removing                 roofing materials at 2201 Sixth Avenue SE, Aberdeen, SD.              

(CI 1173) 
 

 3. The 2011 Aberdeen citation was resolved with an Informal Settlement 

Agreement as follows: The Informal Settlement Agreement reflected a penalty reduction 

to Agreement reflected a penalty reduction to $1,785.00. The employer agreed to 
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implement a safety and health program to comply with OSHA's "Safety and Health 

Management Guidelines". (CI 1174) 

 4. On July 2, 2012, OSHA issued a citation to Appellant as follows: 

Citation 1, Item 1 Type of Violation: Repeat – Serious 

 

29 CFR 1926.501(b)(10): Each employee engaged in roofing activities on 

low-slope roofs, with unprotected sides and edges 6 feet (1.8 m) or more 

above lower levels, was not protected from falling by guardrail systems, 

safety net systems, personal fall arrest systems, or a combination of 

warning line system and guardrail system, warning line system and safety 

net system, warning line system and personal fall arrest system, or 

warning line system and safety monitoring system; or, on roofs 50 feet 

(15.25 m) or less in width, the use of a safety monitoring system alone: 

 

(a) On or about May 22, 2012, for the employees installing roofing 

materials on a flat roof approximately 15 feet wide and 25 feet long and 

exposed to a potential fall of approximately 14 feet, located at 1314 West 

Havens Avenue in Mitchell, South Dakota. 

 

Note: This company was previously cited for a violation of this 

Occupational Safety and Health standard or its equivalent standard 

which was contained in OSHA Inspection Number 315002139, 

Citation 1, Item 1, and was affirmed as a final order on January 25, 

2011, with respect to a workplace located at 2201 Sixth Avenue SE in 

Aberdeen, South Dakota.  

(CI 1174) 
 

 5. The undisputed material facts demonstrate that Appellant, after OSHA fall 

hazard-related citations on September 10, 2009, January 11, 2011, and July 2, 2012 made 

promises to OSHA, in exchange for a more favorable resolution of the prior OSHA 

citations, enacted a Safety and Health Manual which included a Fall Protection Program. 

(CI 1173) 

 6. Pro-Tec Roofing, Inc. enacted safe work rules which mandated in 

pertinent part the following: 

(1) You must follow all OSHA, State, Federal, and Pro-Tec Roofing, Inc. 

standards at all times.  
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(22) Be sure to place barricades and safety signs floor openings, elevator pit 

openings, roof openings or any other area that may cause injury. 

(23) Use safety harness when close to the hazard of falling. 

 

Pro-Tec Roofing, Inc.'s Safety Program mandated, in part, as follows: 

ROOFING PERSONNEL 

Personal Protective Equipment 

 

7. Use lifelines, safety harnesses or lanyards when you are working 

higher than 6 feet off the ground.  
 

3)  Employees who are constructing leading edges or working nearby must be 

protected from falling.  (29 CFR 1926.501(b)(2)) 

 

Verify that each employee who is constructing a leading edge 

that is 6 ft. or more above lower levels is protected from failing 

by the use of guardrail systems, safety net systems, or personal 

fall arrest systems 100% of the time. 

(CI 1175-1176) 

 7. Pro-Tec Roofing, Inc.'s Safety and Health Manual mandated in part, as 

follows: 

It is the responsibility of the corporation officers and foremen to see that 

the policies of this corporation are followed and that we meet all OSHA 

and local safety standards. 

(CI 1176) 

 

 8. In or about May of 2015, Pro-Tec Roofing, Inc. entered into a subcontract 

for building construction with the City of Watertown for the Watertown Community 

Center. (Plaintiff's Request for Admissions to Defendant No 4, served 03/18/20 

ultimately admitted). 

(CI 1174) 

 9. Pro-Tec Roofing, Inc. was contractually obligated and agreed to establish 

a safety program implementing safety measure, policies, and standards conforming to 

those required or recommended by governmental and quasi-governmental authorities at 
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the Watertown Community Center Project. (Plaintiff's Request for Admissions to 

Defendant No. 5, served 03/18/20 ultimately admitted). 

(CI 1174) 

 10. The subcontract issued by the City of Watertown mandated to Pro-Tec 

Roofing, Inc., ""[t]his is to advise you that all labor, materials, tools, and equipment used 

in fulfillment of the above-named project will fully comply with the Occupational Safety 

and Health Act of 1970 and all other current federal, state, and local regulations" at the 

Watertown Community Center Project. (Plaintiff's Request for Admissions to Defendant 

No. 7, served 03/18/20 admitted). 

(CI 1175) 

 11. From on or around January 7, 2016 until April 21, 2016, Pro-Tec Roofing, 

Inc.'s foremen knowingly and intentionally failed to provide any employee on the 33-foot 

high Watertown project with a safety harness required by Pro-Tec's own rules and Pro-

Tec's Work and Safety Program. This daily violation of work rules, Pro-Tec’s Safety 

Manual, and OSHA statutes made it absolutely certain that a falling employee would die 

rather than be stopped at a fall of less than 6 feet had the harnesses Pro-Tec requires been 

furnished.  

(CI 1181) 

 13. Thus, Pro-Tec Roofing, Inc.'s foremen deliberately and knowingly failed 

to provide any employee with a mandatory lifesaving safety harness every hour of every 

workday on the roof and the failure was the proximate cause of Althoff's death. Pro-Tec 

Roofing, Inc. knowingly violated the mandatory rules they enacted themselves and their 

own written Safety and Health Manual and Safety Program Pro-Tec Roofing, Inc. and 
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had an absolute requirement to follow as well as OSHA Statutes. ( Id.) 

 14. An OSHA representative conducted initial interviews of Pro-Tec Roofing, 

Inc. employees on April 21, 2016.   Portions of Bob Koehn's initial interview is as 

follows: 

OSHA:  Eleven? Ok. Now from a company perspective, a safety 

health perspective, do you guys have a safety health 

program? 

KOEHN: Well yes and no. You know that's where it's not good 

because it's not well- documented. We've done OSHA 

training. There's about six of us that have a ten-hour OSHA 

and actually eight or nine of us that did a four-hour OSHA 

actually about a month ago. 

OSHA: Right.  How many years in the roofing industry? 

KOEHN: Uh – 32. 

OSHA: And obviously you've heard of OSHA. 

KOEHN: Yes. 

OSHA: You've heard that we have standards related to   

   construction. 

KOEHN: Yes. 

OSHA: You know that we have standards associated with fall  

   protection and construction. 

KOEHN: Correct. 

OSHA: What kind of training have you had specific to construction 

related hazards involving the roofing industry? 

KOEHN: Well like I said I've done the 10-hour OSHA . . . 

OSHA: But wait a minute, how long ago was that? 

KOEHN: Uh the 10-hour was actually in 2010. 

OSHA: Ok.  Then you did a four-hour . . . 

KOEHN: Did a four-hour one here about a month ago. 

OSHA: What did that cover? 

KOEHN: Fall protection and scaffolding, stuff like that. 

OSHA: Ok.  So it was mostly fall surround . . . 

KOEHN: Use of harnesses . . . 

OSHA: So it was a fall protection . . . 

KOEHN: Fall protection deal, yes. 

OSHA: So is it um, from your perspective, the two new guys 

specifically, were they provided fall protection training? 

KOEHN: No. 

OSHA: Did you know that they had to be provided fall protection 

training as a part of what they're doing on a roof with 

possible perimeter exposures regarding falls? 

KOEHN: Not specifically.  No. 
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OSHA: But you told me you had the 10-hour . . . . 

KOEHN: I did the 10-hour, yes. 

OSHA: And you had the specific training here four weeks ago.  Did 

they cover the OSHA standard at all?  Do you remember? 

KOEHN: Well we went through, he went through some numbers in  

   the book. I can't remember off-hand what the numbers are. 

OSHA: Ok. 

KOEHN: But I guess I don't remember that every new hire, I don't 

remember him saying had to specifically have that. 

OSHA: Ok.  Um, they do. 

KOEHN: Ok. 

OSHA:            Is there anything that would deter your people from 

walking over to the edge and possibly exposing 

themselves? 

KOEHN:         Well there's the common-sense factor.  They're following 

everybody else to where the work is. 

OSHA:            Ok.  What's to say that somebody couldn't? 

KOEHN:         Nothing says they couldn't. 

KOEHN:         Yeah.  A refresher. 

OSHA:            Refresher?  That was at the office? 

KOEHN:         Right.  He came there ______________. 

OSHA:            Ok.  Did he talk about warning line systems and how they 

function and work? 

KOEHN:         Not specifically. Them warning lines (wind) working with  

   harnesses. 

OSHA:            Have you ever used harnesses? 

KOEHN:         Yep. 

OSHA:            On a roof like this, if you're not using warning lines, and 

you knew people were outside of the warning line, could 

you implement a personal fall risk system on this type of 

roof. 

KOEHN:         Yeah we have one of those _____ carts. 

OSHA:            Oh you do?  Have you ever thought about using that just to  

   insure that if somebody does work outside that line, to be  

   protected? 

KOEHN:         Not on a daily basis. 

OSHA:            How many carts to you have? 

KOEHN:         One. 

OSHA:            Ok. 

KOEHN:         When we do use it, if we do we'd have three people. 

OSHA:            Three people can be tied to it? 

KOEHN:         (wind) working outside the perimeter. 

OSHA:            Alright. So any time on a roof like this on any given day 

there can be multiple people as a part of the implementation 

of your roof system outside the line working? 

KOEHN:         Could be. 
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OSHA:            Right.  When was the last time you had multiple people 

outside your warning line system installing your roof 

material?  In the last two weeks I suppose you had at least 

one day. 

KOEHN:         Well it's gonna happen every time you start at the end and 

you end.  You're gonna have it.  This, when we did down 

here (wind noise).  ____________ your danger area. 

OSHA: When you use the system (wind noise) outside the warning 

line, do you normally have  someone standing inside here 

watching or are they allowed to work? 

KOEHN: No.  (wind noise) 

OSHA: When we're talking about all these different standards, 

normally, a roofing contractor, there's a pretty narrow, 

when it comes to OSHA standards that you have to deal 

with. 

KOEHN: Everybody's got harnesses. 

  ( CI 1182-1184) 

 15. On May 7, 2016, OSHA conducted final interviews with Pro-Tec 

employees. Portions of Bob Koehn's final interview is as follows: 

OSHA:  So you guys provided me with your safety and health  

  program. 

KOEHN:  Uh huh. 

OSHA:   Do you guys ever use that? That program? 

KOEHN: Not on a day to day basis. You know, we talk to people  

  and, like I said, we do a pre-job deal  when we're going to  

  the job with setup and we let everybody know what's going  

  on and for us most of the time it's barriers and a monitor. 

OSHA:  Right. 

KOEHN:  It works out the best for what we do. 

OSHA: Sure. 

KOEHN: There's times where you get, where there's a situation, but  

  we have one of those big yellow carts that off to and be  

  harnessed to. 

OSHA: Do you use that often? 

KOEHN: Ahh, not a lot. I mean, if we're in that situation we do. 

OSHA: When you guys bring new people on, what's the standard?  

  What's the protocol? How do you handle that as far as  

  training, providing them training? 

KOEHN:     Basically it's on the job. Like I tell it's easier to show ya,  

  than to try to tell ya. 

KOEHN: Not prior to going on the job. Once they see, 'cause once  

  they see, cause you can tell em what a barrier is and if they  

  don't know what a barrier, you can tell them basically it's a  
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  traffic cone. You know, until you see it, it's just another one 

  of them deals, well vision, ok this is what it is. 

OSHA:  Right. 

KOEHN: Cause it's the first thing off the boom truck is the barrier  

  basket. 

OSHA: Did you cover (dead air- a second or two) as far as the  

  warning line system and monitors and how they work? 

KOEHN: Not specifically. 

OSHA: Don't you think it's important to discuss the limitations and  

  how it's used and if you go outside the warning line that  

  you then have to integrate or utilize - since you've chosen  

  this method, system. 

KOEHN:  Right. 

OSHA:  The monitor. And what they do, how they perform their  

  job, stuff like that. 

KOEHN: Yeah, probably should do it in more detail. 

OSHA: Do you, have you ever talked with your guys as far as what  

  the role of a monitor is?  

KOEHN:  Yes. We've had that and most of my guys have had the  

  OSHA training . . . 

OSHA:  Right. That was in March, wasn't it? 

KOEHN:  And it's been over, they go over it with that too. 

OSHA:  Now, in that March training did you guys cover this stuff? 

KOEHN:  They didn't do big - basically we're talking more so on  

  harnesses. 

OSHA:  Oh ok. 

KOEHN:  Fall protection with harnesses is what that covered for the  

  most part. 

OSHA: Right. 

OSHA: But then by saying that, on that same token, you can't really 

  consider Justin or Jon a monitor, can  you? They have no  

  clue. 

KOEHN: Well no, but they're not out there. They're typically not out  

  there either because I have my regular guys do it until they  

  learn that. 

OSHA: That's not what I'm told, Bob. (Chuckling) Based on and  

  talking to every one of your guys, everybody, at any time,  

  can go outside that warning line without any sort of   

  monitor at all and they can work out there. There was no  

  control. None of that. That's strictly from them. 

KOEHN: Well that's not entirely true. 

OSHA: ____________ were outside the warning line working and  

  nobody is watching them. You had another guy, I forgot his 

  name, it's in my notes. On the other end of the roof that was 

  working by himself, not being monitored.  There's   

  absolutely no control. That's what I'm saying. 
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KOEHN: Ok. 

OSHA: And if you choose this system and you know that a monitor 

  has to go or works, is integrated into the process as far as  

  using this safety system, and you don't have people that  

  area designated, all hell can break loose. 

KOEHN: Um hum. 

OSHA: And that's essentially what happened. In my opinion. That's 

  strictly my opinion. 

OSHA: Here's the deal. You were up on the roof, Aaron's up on the  

  roof. Both have supervisory responsibilities. You've got  

  guys working outside the warning line systems, and   

  obviously you've were all (skips) who was working over  

  there who really wasn't a designated monitor. He did  

  have the ability to tell him to watch out. He did. And then  

  he went back to work. 

KOEHN: Right. 

OSHA: Here's the deal Bob. You guys knew, I'm not putting it  

  solely on you, it's a shared responsibility by the company. 

KOEHN:  Yep. 

OSHA:  You and Aaron and whoever else, Kyle. He's right below  

  Aaron.  

KOEHN: Yep. 

OSHA: You guys knew that when people work outside the warning 

  line ... Because you chose this system ... 

KOEHN:  Yep. 

OSHA:  .... that you have to utilize a monitor. 

KOEHN:  Right. 

OSHA: What happened? (dead air for a few seconds) 

KOEHN:  ______ he went and picked up two or three more pieces of  

  insulation. And he turned around and Justin was gone. 

OSHA: Right.  Um .... the whole monitor deal is ...give me an idea,  

  give me your thoughts, your feelings on the system. Do you 

  have a problem, or do you have issues with having   

  designated monitor, or did you have, I should say, did you  

  have issues with having somebody that's designated as a  

  monitor and really didn't perform a whole lot of work  

  because obviously they're not able to do their job roofing  

  that week and stand there? 

KOEHN:  No I don't have an issue with that. 

OSHA:  Ok. Ok. What if you .... 

KOEHN:  Part of the problem is the guy that's the monitor gets bored  

  out of his mind. 

OSHA: Right. 

KOEHN: Because also when you're inside the barriers, if nobody's  

  outside the barriers, they can be doing something. 
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OSHA: Ok. So looking at what happened, to wrap this up, what do  

  you think could have been done differently that may have  

  prevented this tragic event? 

KOEHN: Well the thing that would be the perfect scenario is the new 

  guy doesn't get within 20 feet of any  edge. In the perfect  

  scenario. 

OSHA: Do you have somebody up there that's designated to insure  

  that the warning line system is kept in place, it's being  

  adhered to, it's not being pushed toward the edge because  

  obviously the warning line doesn't do you any good when  

  it's next to the edge.  Whose responsibility is it to insure  

  that that warning line is in place? 

KOEHN:  It's up to everybody. It's everybody's responsibility.  

OSHA: But whose overall responsibility? 

KOEHN:  The monitor. 

OSHA: But beyond that. Whose crew is it? 

KOEHN: Then it comes to me. And everybody has been told over,  

  time and time again. We've had this talk many, many times  

  about warning lines. 

OSHA: But then you know you may have a couple of employees  

  that choose not to follow what you're saying.          

KOEHN: Yep. 

OSHA: You know, and you identify that these people are moving  

  that warning line system ...  

KOEHN:  Yep. 

OSHA: And shouldn't be moving it, how do you address that? 

OSHA: Right. Do you know that, what year was that, I think it was  

  up in Aberdeen you guys had an issue with OSHA? 

KOEHN: I was doing a, actually I believe it's a little Caesar's   

  building right now and I think, I can't remember what the  

  roof was. I think it was 40 x 60. 

OSHA: Where you on site?  

KOEHN: I was on a roof. Yes.  

OSHA: Troy was up there too. 

KOEHN: No. 

OSHA: Troy wasn't? 

KOEHN: No. 

OSHA: Well you guys got cited for almost the same damn thing.  

  The monitor ... not using the monitor properly. 

OSHA: Because what happened was, and I just read over briefly, I  

  got it from Bismarck, trying to put stuff together here, is  

  you guys didn't have a monitor and it's the same damn  

  issue. The monitor issue. So I'm just trying to figure out  

  what's the company's stance on the use of the monitor, you  

  know, before the incident. Did you guys believe it in it, did  
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  you use it or was it all just kind of a free for all that it's all  

  on everybody else if 

KOEHN: I don't call it a free for all. It's like I said, everybody's  

  responsible. 

OSHA:  In my mind ... 

KOEHN: To me there's no system that's 100% fail safe. You know.... 

OSHA: Well, if it's used right and it's set up right, and it's   

  engineered, I think that uh, I believe personally that if  

  you're in an engineered conventional fall protection system, 

  full body harness, you've got obviously many choices that  

  you can use to tie in and be anchored you stand a pretty  

  damn good chance. Everything can fail, obviously. 

KOEHN:  Well . . . . 

OSHA: But I think you stand a lot better chance than not having  

  anything. 

KOEHN: Right.  I agree.  There's a lot of instances with the harness,  

  if you're out in the middle of this roof and you're dragging  

  cords around and you're dragging rope around you can't get 

  near adhesive. 

OSHA:  Sure. 

KOEHN: You know ... 

  (CI 1184-1190) 

 16. Portions of Pro-Tec employee Aaron Cashman's interview is as follows: 

 

OSHA: As far as what you know in regards to Pro-Tec and how it's  

  set up, what's established as far as a training regimen to  

  allow new employees to have some exposure. 

CASHMAN: Not much. 

OSHA: Why is that do you think? 

CASHMAN: I just don't think there's anybody in the office that pertains  

  to it. You know . . . 

OSHA: Somebody's not wearing that hat? 

OSHA: Doesn't really have a good understanding of the warning  

  line system and beyond that what a monitor even is.   

CASHMAN: Right. 

OSHA: You know, I truly believe that you guys had that training  

  from that OSHA 10-hour. 

CASHMAN: Right. 

OSHA: And training sessions beyond that.  You guys chose to use  

  the warning line monitor system. 

CASHMAN: Um huh. 

OSHA: Right.  Why . . . . . what happened on that end up on that  

  roof? 

CASHMAN: When? 

OSHA: The day the incident occurred. 
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CASHMAN: I was on the north end.  I had no idea what was even going  

  on until I bet a minute after it actually happened.   

OSHA: My question is, from a cultural standpoint, with the crews,  

  the use of a monitor, why don't you think there was a  

  designated person acting as a monitor on that roof?  Where  

  people were outside the line?   

CASHMAN: Why there wasn't an active one? 

OSHA: Right. 

CASHMAN: I don't know. 

OSHA: You think it . . . . and this is your opinion, did it have  

  anything to do with the fact that you're trying to get the job  

  done by having somebody standing there not being able to  

  get their hands on the material and lay it down is a part of  

  the roofing process that takes away from the production  

  aspects of it? 

CASHMAN: Yeah. 

OSHA: Was that kind of the thought behind not using a designated  

  person? 

OSHA: Have there been situations where you've used monitors in  

  the past? 

CASHMAN: Yeah. 

OSHA: When was the last time? 

CASHMAN: Yesterday.  (laughs) 

OSHA: I mean before the incident. 

CASHMAN: Well it all stems back to before the incident, everybody  

  would just look out for everybody. 

OSHA: Right. 

CASHMAN: That's how we did it.  Was it right?  Yes and no.  We're just 

  trying to protect each other. 

OSHA: Yeah.  I understand that. 

CASHMAN: You know . . . . 

OSHA: But there's no control. 

CASHMAN: There's no control.  Right. 

OSHA: Nobody's communicating, nobody's raising a flag as far as 

identifying if you're going to go outside the lines.   

OSHA: Did you guys have any conversations . . . . were you on that roof  

  when OSHA showed up the last time? 

CASHMAN: _______ ticket?  Citation?  Where was that one at? 

OSHA: It was in Mitchell. 

CASHMAN: Mitchell?   

CASHMAN:  I was on the roof. Yeah. 

OSHA: Were ya? Was the issue kind of the same thing, the whole  

  monitor thing?  

CASHMAN:  As in .... 

OSHA: Not having a monitor? 
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CASHMAN:  No. It was just everybody look out for each other and two guys 

were working taking off and they were on their hands and knees. 

They were safe. I mean... safer. 

OSHA:  Right. Obviously instead of ...  

CASHMAN: leaning way over. 

OSHA: But you know as well as I do, and I don't know if you've read the 

standard, you know that, and correct me if I'm wrong, that if you 

have a warning line, people outside that warning line, there's some 

options. What are those options? 

CASHMAN:  Either a monitor or harnesses. 

OSHA: Right. And do you believe you guys were following the  

  standard? 

CASHMAN:   On that one? Aberdeen? We didn't have a monitor. Everybody 

looked out for ... 

 (CI 1190-1193) 

 

 17. On and prior to April 21, 2016, Pro-Tec Roofing, Inc. was clearly and 

obviously aware that harnesses were required by their own internal rules and OSHA 

statutes and that they also broke their own internal rules and OSHA statutes by failing to 

provide required safety training, inspections, equipment, complete warning lines, and 

dedicated monitors. Serious injury or death was absolutely certain when Pro-Tec foremen 

chose to violate their own rules by failing to harness employees to stop a fall from 33 

feet. (CI 1174-1181) 

18.      On or about April 21, 2016, Pro-Tec Roofing, Inc. intentionally violated 

their own safety program and safety rules and up to ten OSHA statutes. Pro-Tec Roofing, 

Inc.'s actions and inactions were intentional, willful, and/or wanton, and repeated prior 

similar or identical to their other OSHA violations. As a result of Althoff's death, OSHA 

issued a citation to Pro- Tec Roofing, Inc. as follows: 

(a) Pro-Tec Roofing, Inc. @1515 15th St. NE, Watertown, SD 57071: On 

or prior to April 21, 2016, the exposing employer did not ensure a written 

hazard communication program which at least described how the criteria 

specified for labels and other forms of warning, material safety data 

sheets, and employee information and training will be met, and which also 

included a hazardous chemicals list and methods used to inform 
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employees of the hazards of non-routine tasks, had been developed for 

employee exposures, such as but not limited to the following: 

  (1) Carlisle Sure Seal 90-8-30A Bonding Adhesive which contains  

   toluene, solvent naphtha, petroleum, light aliphatic, and acetone,  

   and 

  (2) Carlisle HP-250 Primer-which contains toluene, heptane, and  

   phenolic resin. (CI 1194)      

    

 

 19. As a result of Althoff's death, OSHA issued a citation to Pro-Tec Roofing, 

Inc. as follows: 

(a) Pro-Tec Roofing, Inc.@ 1515 15th St. NE, Watertown, SD 57071: On 

and prior to April 21, 2016, the exposing employer did not provide 

employees with effective information and training on hazardous chemicals 

in their work area at the time of their initial assignment, and whenever a 

new physical or health hazard the employees have not previously been 

trained about is introduced into their work area such as but not limited to: 

 (1) Carlisle Sure Seal 90-8-30A Bonding Adhesive-Adhesive  

  which contains toluene, solvent naphtha, petroleum, light  

  aliphatic, and acetone, and; 

 (2) Carlisle HP-250 Primer-which contains toluene, heptane,  

  and phenolic resin. 

   (CI 1197) 

 20. As a result of Althoff's death, OSHA issued a citation to Pro-Tec Roofing, 

Inc. as follows: 

(a) Pro-Tec Roofing, Inc.@ 1515 15th St. NE, Watertown, SD 57071: On 

or prior to April 21, 2016, the exposing employer did not ensure 

employees were exposed to fall hazards, ladder hazards, electrical and fire 

hazards while conducting roofing work on the Watertown Community 

Center. A "competent" person had not conducted frequent and regular 

inspections to ensure employees were protected from roofing related 

hazards during the installation of the EPDM roof. (CI 1199) 

   

 21. As a result of Althoffs death, OSHA issued a citation to Pro-Tec Roofing, 

Inc. as follows: 

(a) Pro-Tec Roofing, Inc.@ 1515 15th St. NE, Watertown, SD 57071: On 

and prior to April 21, 2016, the exposing employer did not ensure that the 

warning line system that was being utilized as a fall protection system for 

employees conducting roofing activities on the Watertown Community 

Center was erected around all sides where fall hazards existed. The 
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warning line system used was not fully erected on the north and south 

ends of the roof up to the point where the parapet wall reached a height of 

at least 39 inches. This condition exposed employees to a fall hazard of 

approximately 33 feet. (CI 1200) 

   

 22. As a result of Althoff's death, OSHA issued a citation to Pro-Tec Roofing, 

Inc. as follows:  

(a) Pro-Tec Roofing, Inc.@ 1515 15th St. NE, Watertown, SD 57071: On 

and prior to April 21, 2016, the exposing employer did not ensure that the 

warning line system was connected to the work area by an access path 

formed by two warning lines. Employees accessed the main roof through a 

roof hatch that did not have warning lines. Employees accessed the main  

roof through a roof hatch that did not have warning lines creating a path   

to the east roof, where employees were engaged in EPDM roof installation 

on the Watertown Recreation Center. This condition exposed employees 

to a fall hazard of approximately 33 feet.  

   (CI 1201) 

 23. As a result of Althoff's death, OSHA issued a citation to Pro- Tec Roofing, 

Inc. as follows: 

(a) Pro-Tec Roofing, Inc at 1515 15th St. NE, Watertown, SD 57071: On 

and prior to April 21, 2016, the exposing employer allowed two Louisville 

8-foot step ladders to be used in the closed position and leaned up against 

a parapet wall to allow employees to access the east roof of the Watertown 

Community Center. Using the step-ladders in this configuration is contrary 

to manufacturer's instructions and exposes employees to falling off the 

ladder. This hazard exposed the employee to falls from heights of 

approximately 6 feet.  

  (CI 1202) 

24. As a result of Althoff's death, OSHA issued a citation to Pro- Tec Roofing, 

Inc. as follows: 

(a) Pro-Tec Roofing, Inc.@ 1515 15th St. NE, Watertown, SD 57071: On 

and prior to April 21, 2016, the exposing employer did not ensure 

employees engaged in EPDM roof system installation on the Watertown 

Community Center were protected from fall hazards. A warning line 

system was partially erected along the edge of a commercial roof as a 

means of fall protection. The employer did not dedicate a safety monitor 

to ensure employees working outside the warning line were aware of their 

proximity to the edge of the roof. On April 21, 2106, an employee 
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working outside of the warning line system, fell approximately 33 feet and 

later died from injuries sustained from the fall. This condition exposed 

employees working outside of the warning line system to fall hazards of 

approximately 33 feet.  

 (CI 1203) 

 25. As a result of Althoffs death, OSHA issued a citation to Pro- Tec Roofing, 

Inc. as follows: 

Pro-Tec Roofing, Inc.@ 1515 15th St. NE, Watertown, SD 57071: On and 

prior to April 21, 2016, the exposing employer did not ensure that each 

employee engaged in roofing operations on the Watertown Community 

Center, had been trained to recognize the hazards associated with working 

at elevations over 6 feet. The program shall enable each employee to 

recognize the hazards of falling and shall train each employee in the 

procedures to be followed in order to minimize these hazards. On April 

21, 2016, an employee engaged in the installation of an EPDM roof 

system, fell approximately 33 feet to his death. Two new employees did 

not receive fall protection training before working at elevations over 6 

feet. The condition exposed employees to the hazard of falling from an 

elevation of approximately 33 feet. 

 (CI 1204) 

STANDARD OF REVIEW 

 The standard for summary judgment is well-settled. Summary judgment is proper 

when no genuine issue of material fact exists, and thus, the party moving for summary 

judgment is entitled to judgment as a matter of law. SDCL § 15-6-56(c). Further, "[a]ll 

facts and favorable inferences from those facts must be viewed in a light most favorable 

to the nonmoving party." Andrushchenko v. Silchuk, 2008 S.D. 8, ¶ 8, 744 N.W.2d 850, 

854 (citation omitted). "'Summary          judgment is an extreme remedy, [and] is not intended 

as a substitute for a trial."' Stern Oil, Co., Inc. v. Brown, 2012 S.D. 56, ¶ 9, 817 N.W.2d 

395, 399 (citation omitted) (alteration in original). "'Summary judgment is generally not 

feasible in negligence cases."' Andrushchenko, 2008 S.D. 8, ¶ 8, 744 N.W.2d at 854 

(citation omitted). 

ARGUMENT 
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 It is the responsibility of the Pro-Tec Roofing, Inc.'s corporation officers and 

foreman to see that the policies of this corporation are followed and that we meet all 

OSHA and local safety standards (at the Watertown Community Center Project).  CITE? 

 Pro-Tec Roofing, Inc. has safe work rules which mandated in pertinent part in the 

following: 

 (1) You must follow all OSHA, State, Federal, and Pro-Tec Roofing,  

  Inc. standards at all times. 

 (2) Be sure to place barricades and safety signs floor openings, elevator 

  pit openings, roof openings or any other area that may cause injury. 

 (3) Use safety harness when close to the hazard of falling. 

  

 Pro-Tec Roofing, Inc.'s Safety Program mandated, in part, as follows:  

 

 ROOFING PERSONNEL 

 

 Personal Protective Equipment 

 

 7. Use lifelines, safety harnesses or lanyards when you are working 

 higher  than 6 feet off the ground. CITE 

 

 Falls are the leading cause of death in construction workers and there were 320 

fatalities from falls out of 1008 construction fatalities according to 2018 OSHA statistics. 

CITE Excepting Sundays, a worker is killed from a fall every day and since it is a matter 

of WHEN an employee falls not IF Pro-Tec rules require all their employees to wear 

harnesses when exposed to fall hazards. When Pro-Tec employees are harnessed as their 

rules require, Pro-Tec employees cannot strike the ground and get killed when they fall. 

In their brief Pro-Tec Roofing, Inc. candidly admits they violated their own rules daily 

when Pro-Tec foremen failed to harness employees ensuring that the first Pro-Tec 

employee to fall, whenever that occurred, would end with the employee slamming into 

the earth. In this action, Appellee doesn't have to prove that Pro-Tec knows which 

unharnessed employee is going to fall on any given day at any particular time particularly 
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since the fall itself caused no harm and is irrelevant. What is relevant that Pro-Tec 

Roofing, Inc. and the entire construction industry knows a fatal fall occurs daily and as a 

result, Pro-Tec rules require their employees to be harnessed so they aren't killed when 

they HIT the ground from 33 feet as Althoff did with no one noticing. CITE OSHAS Fall 

Prevention Campaign. 

 Pro-Tec Roofing, Inc.'s foremen's intentional tort started in Watertown in January 

of 2016 in Watertown when foremen began violating their own rules, safety program and 

OSHA statutes by failing to provide their required harnesses. Pro-Tec Roofing, Inc.'s 

foremen willfully, wantonly and knowingly broke their own rules and their own written 

safety program which mirrors, cites and follows the federal safety statutes. The known 

danger of an unharnessed 33-foot fall is with absolute certainty death or catastrophic 

injury. Of course, there is not a reported South Dakota case where the employer 

intentionally and blatantly violated their own safety program, internal rules, and federal 

safety statutes, once, much less flagrantly on a daily basis for years because this Court 

will not approve willful misconduct as was found to exist in many of its opinions. See 

Driscoll v. Great Plains Marketing Co., 322 N.W.2d (1933); Harn v. Continental Lumber 

Co., 506 N.W.2d (1933) Therkildsen v. Fisher Beverage, 1966 S.D. 121; 554 N.W.2d 

485 (1996); Grynberg v. Citation Oil & Gas Corp., 1977 S.D. 121; 573 N.W.2d 493 

(1977); Goebel v. Warner Transp., 2000 S.D. 79; 612 N.W.2d 18 (2000); Fryer v. Kranz, 

2000 S.D.125; 616 N.W.2d (2000); Pommerville v. Liberty Mutual and Zurich-American, 

HF 96, 2000/01; McMillin v. Mueller, 2005 S.D. 36; 695 N.W.2d 217 (2005); 

VanSteenwyk v. Baumgartner Trees and Landscaping, 2007 S.D. 36; 731 N.W.2d 214 
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(2007); see also Heil v. Belle Starr Saloon & Casino, Inc., Not Reported in F. Supp, 2d 

(2013); 2013 WL 943811. 

 In Heil v. Belle Starr Saloon & Casino, Inc., Not Reported in F. Supp, 2d (2013); 

2013); 2013 WL 943811, Federal District Court Judge Jeffery Viken denied the 

defendants' motion for summary judgement and allowed the plaintiffs intentional tort 

claim to proceed. See Heil v. Belle Starr Saloon & Casino, Inc., Not Reported in F. Supp, 

2d (2013); 2013 WL 943811 ("Viewing the evidence in the light most favorable to Ms. 

Heil for summer judgement purposed, a jury could find the course and pattern of conduct 

at the Belle Starr was sustainably certain to cause an assault or IIED of female 

employees, including Ms. Heil. It is ultimately a question of fact for the jury to determine 

whether the evidence satisfies the substantial certainty standard.")  

 Pro-Tec's foremen's daily actions for months of deliberately knowingly and 

intentionally failing to provide their required safety harness and violating their own rules 

and Safety and Health Manual, Safety Program, their own Fall Protection Program, as 

well as the Federal Safety Statutes is far, far worse than the conduct in Heil where the 

intentional tort claim was allowed to proceed. See Heil v. Belle Starr Saloon & Casino, 

Inc., Not Reported in F. Supp, 2d (2013); 2013 WL 943811. 

 The Oklahoma Supreme Court recently discussed a similar case to the case at the 

bar See Wells v. Oklahoma Roofing & Sheet Metal, L.L.C., 2019 OK 45; 457 P.3d 1020 

(2019). An employee of Defendant was working on a roof applying a membrane roof on 

a three-story building when he was required by Defendant to unhook his single line 

lanyard requiring him to cross over two coworkers. See Wells v. Oklahoma Roofing & 
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Sheet Metal, L.L. C., 2019 OK 45, ¶ 3; 457 P.3d 1020, 1023 (2019). He walked ten feet 

beyond the point where he had unhooked. 

 In addition to failing to provide safety harnesses which caused Althoff's death, 

Pro-Tec Roofing, Inc. committed many other violations which would be relevant at the 

punitive damage aspect of the trial. Pro-Tec Roofing, Inc. repeatedly chose not to have a 

known dedicated safety monitor and knew and admitted that warning lines were out of 

place, on April 21, 2016. Pro-Tec, despite all prior OSHA violations, their clear 

knowledge of OSHA laws, contractual agreements, and internal Pro-Tec rules and fall 

protection program, which they had previously promised OSHA in 2012 that they would 

follow to settle all other OSHA violations. 

           After Pro-Tec deliberately failed to provide a safety harness daily for months to all 

employees including Althoff as mandated by their own internal safety rules and fall 

protection policy, Althoff fell from a height of 33 feet with apparently no one noticing, 

slamming into the earth because Pro-Tec Roofing, Inc. failed to harness anyone and the 

failure to provide harnesses was the proximate cause of his death. 

 On May 7, 2016, Pro-Tec employees made the following admissions: 

OSHA: So you guys provided me with your safety and health  

  program.  

KOEHN: Uh huh. 

OSHA: Do you guys ever use that?  That program? 

KOEHN: Not on a day to day basis.  You know, we talk to people  

  and, like I said, we do a pre-job deal when we're going to  

  the job with setup and we let  everybody know what's going 

  on and for us most of the time it's barriers and a monitor.   

OSHA: Right. 

KOEHN: It works out the best for what we do.   

OSHA: Sure. 

KOEHN: There's times where you get, where there's a situation, but  

  we have one of those big yellow carts that off to and be  

  harnessed to. 



21 
 

OSHA: Do you use that often? 

KOEHN: Ahh, not a lot.  I mean, if we're in that situation we do. 

OSHA: Don't you think it's important to discuss the limitations and  

  how it's used and if you go outside the warning line that  

  you then have to integrate or utilize –  since you've chosen  

  this method, system. 

KOEHN: Right. 

OSHA: The monitor.  And what they do, how they perform their  

  job, stuff like that. 

KOEHN: Yeah, probably should do it in more detail. 

OSHA: Do you, have you ever talked with your guys as far as what  

  the role of a monitor is? 

KOEHN: Yes.  We've had that and most of my guys have had the  

  OSHA training . .  

OSHA: Right.  That was in March, wasn't it? 

KOEHN: And it's been over, they go over it with that too. 

OSHA: Now, in that March training did you guys cover this stuff? 

KOEHN: They didn't do big - basically we're talking more so on  

  harnesses. 

OSHA: Oh ok. 

KOEHN: Fall protection with harnesses is what that covered for the  

  most part. 

 

OSHA: But then by saying that, on that same token, you can't really 

  consider Justin or Jon a monitor, can you?  They have no  

  clue. 

KOEHN: Well no, but they're not out there.  They're typically not out 

  there either because I have my regular guys do it until they  

  learn that. 

OSHA: That's not what I'm told, Bob.  (Chuckling)   Based on and  

  talking to every one of your guys, everybody, at any time,  

  can go outside that warning line without any sort of   

  monitor at all and they can work out there.  There was  

  no control.  None of that.  That's strictly from them. 

KOEHN: Well that's not entirely true. 

OSHA: ____________ were outside the warning line working and  

  nobody is watching them.  You had another guy, I forgot  

  his name, it's in my notes.  On the other end of the roof that 

  was working by himself, not being monitored.  There's  

  absolutely no control. That's what I'm saying. 

KOEHN: Ok. 

OSHA: And if you choose this system and you know that a monitor 

  has to go or works, is integrated into the process as far as  

  using this safety system, and you don't have people that  

  area designated, all hell can break loose.   

KOEHN: Um hum. 
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OSHA: And that's essentially what happened.  In my opinion.   

  That's strictly my opinion.   

  (CI 1187) 

 

 Pro-Tec Roofing, Inc.'s employees' daily conscious, deliberate, thus intentional 

actions and decisions refusing to provide their required harnesses to all employees prior 

to Althoff's death clearly exceed even the threshold of "willful misconduct" as the same is 

described under the South Dakota worker's compensation statutory scheme which 

contemplates the intentional doing of something with the knowledge that it is likely to 

result in serious injuries, or with reckless disregard of its probable consequences. SDCL 

62-4-37. 

 Pro-Tec Roofing, Inc. was absolutely certain of what they were exposing Althoff 

to by intentionally failing to harness him or provide an operable fall protection system. 

SUMF 10-12, 28-33; CITE see also South Dakota Pattern Jury Instruction 20-50-20. 

South Dakota Pattern Jury Instruction 20-50-20, Intentional Tort - Definition of Intent, 

states "(c)onduct is intentional when a person acts or fails to act for the purpose of 

causing injury or knowing that injury is substantially certain to occur. Knowledge or 

intent may be inferred from the person's conduct and the surrounding circumstances." 

South Dakota Pattern Jury Instruction 20-50-20 

           "[A]n employer's intentional acts against its employee come within the exclusivity 

exception to the workers' compensation laws, as intentional acts are neither accidental in 

nature nor arise out of the normal course and scope of an employee/employer 

relationship." Wells at ¶10 (internal citation omitted). "[T]he legal justification for an 

intentional tort action at common law, is the non-accidental, deliberate character of the 

injury judged from the employer's subjective standpoint. Wells at ¶10 (internal citation 
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omitted). The court's focus should not be "limited to a particular employee and the injury 

sustained; but rather, the employer's intentional acts or willful failure to act as 

contemplated by the Oklahoma Workers' Compensation scheme. Wells at ¶10 (internal 

citation omitted). 

Cloaking an employer with immunity from liability for their intentional 

behavior unquestionably would not promote a safe and injury-free work 

environment. An employer's impunity to commit an intentional act with 

the knowledge that, at the very most, his workers' compensation premiums 

may rise slightly is not in accord with Oklahoma public policy. Because 

Oklahoma workers' compensation laws clearly underscore and 

contemplate the accidental character of a workplace injury, an employer's 

immunity, then, cannot be stretched to include the employer's intentional 

acts. 

 

Wells” (internal citations omitted). 

 "[W]hen an employer '(1) desire[s] to bring about the worker's injury or (2) act[s] 

with the knowledge that such injury was substantially certain to result from the 

employer's conduct,' an intentional tort action will lie." Wells” (internal citation omitted). 

The Wells court acknowledged that "all consequences which the actor desires to bring 

about are intended.11   Wells” (internal citation omitted). "That intent, whether an 

intentional act or intentional inaction, is, by definition, deliberate." Wells”. Further, 

"[i]ntent denotes a desire to cause the consequences of his act that the actor knows is 

certain, or substantially certain to result, then under the law, the actor has in fact desired 

to produce the result." Restatement (Second) or Torts § 8A (Am. Law Inst. 1965).  

Deliberate intent follows as a deduction from the allegation of knowledge 
of the danger and the carelessness, negligence, and recklessness of 
defendant in not obviating it A deliberate act is one the consequences of 
which are weighed in the mind beforehand. It is prolonged premeditation, 
and the word when used in connection with an injury to another denotes 
design and malignity of heart. It has been defined so many times that it is 
difficult to select any one definition which covers every phase in which the 
word is used, but some of the most apt are: 
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"The word 'deliberate' is derived from two Latin words, which mean, 

literally, 'concerning,' and 'to weigh.'*** As an adjective*** it means that 

the manner of the performance was determined upon after examination and 

reflection-that the consequences, chances and means weighed, carefully 

considered and estimated." 

 
"Deliberation is that act of the mind which examines and considers 
whether a contemplated act should or should not be done." 
 

Wells at 116 citing Jenkins v. Carman Mfg. Co., 79 Or. 448, 453, 155 P. 703, 705 

(1916) (citations omitted). 

 "An employer's 'specific intent' to injure, or knowledge that an injury is 

'substantially certainty to result,' equate to an intentional tort.'' Wells at 117. "Both require 

a knowledge of foreseeable consequences and are interpreted to mean intentionally 

knowing culpable acts. The belief that one has a different level or degree of a tortious act, 

and thereby concluding that specific intent and substantial certainty are different animals, 

is a fallacy." Wells at 117. 

 "An employer's knowledge may be inferred from the employer's conduct and all 

the surrounding circumstances." Wells at 118. (citation omitted). "Therefore, an 

employer's conduct and the surrounding circumstances can be established through 

circumstantial evidence." Wells at 118. (citation omitted) "To illustrate, assume a 

defendant pushes [a] plaintiff into a room, locks the door and throws away the key." 

Wells at ¶ 8 citing § 29 The Meaning of Intent, Dan B. Dobbs, Paul T. Hayden and Ellen 

M. Bublick. "Because 'the trier of fact has no mind reading machine to determine the 

defendant's subjective intent, 'the trier of fact is entitled to infer [from external or 

objective evidence] that the defendant intends to confine the plaintiff, at least for a time.'" 

Wells at 118 citing § 29 The Meaning of Intent, Dan B. Dobbs, Paul T. Hayden and Ellen 

M. Bublick. "Evidence that the defendant intended any given act may be good evidence 
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that he also intended the results that tend to follow such an act." Wells at 118 citing § 29 

The Meaning of Intent, Dan B. Dobbs, Paul T. Hayden and Ellen M. Bublick. "Such a 

determination is clearly a question of fact that is ordinarily inferred from the employer's 

conduct or acts under the circumstance of a particular case." Wells at 118. (citation 

omitted). Thus, at a minimum, questions of material fact regarding defendant's intent 

preclude a grant of summary judgment. 

"The original Industrial Bargain/Grand Bargain struck between employees and 

employers is premised on compensating employees for accidental work-related injuries 

regardless of fault." Wells at 120. (citation omitted). "'The workers' compensation statutes 

were designed to provide the exclusive remedy for accidental injuries sustained during 

the course and scope of a worker's employment and were not designed to shield 

employers or co-employees from willful, intentional or even violent conduct."' Wells at 

120. (citation omitted). "[I]ntentional injuries have never been inside the walls of the 

workers' compensation scheme[.]" Wells at 123. 

"[T]he willful, deliberate, specific intent of the employer to cause injury, and 

those injuries that an employer knows are substantially certain to occur, are both 

intentional torts that are not within the scheme of the workers' compensation system or its 

jurisdiction. Wells v. Oklahoma Roofing & Sheet Metal, L.L.C., 2019 OK 45, ¶3; 457. 

The safety rules mandated by Pro-Tec Roofing, Inc's Safety and Health Manual and 

Safety Program specifically identify known dangers of fall hazards and Pro-Tec enacted 

their own mandatory requirements which also quote and are consistent with very well-

known OSHA federal safety statutes. (CI 1174-1180) 
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Pro-Tec Roofing, Inc. foremen admittedly fully aware of the danger of fall 

hazards deliberately and intentionally violated their very own mandatory rules they 

enacted themselves in their written Safety and Health Manual and Safety Program Pro-

Tec Roofing Inc. on a daily basis violating their absolute requirement to harness all 

employees. Despite everything, Pro-Tec Roofing, Inc. promised OSHA following prior 

violations, Pro-Tec foremen failed to provide harnesses they required every day which 

killed Althoff and knowingly violated many other statutes and rules.  

CONCLUSION 

The facts demonstrate that Pro-Tec Roofing, Inc., after OSHA fall citations on 

September 10, 2009, January 11, 2011, July 2, 2012, and making promises to OSHA in 

exchange for resolution of prior OSHA citations, Pro-Tec wrote safety rules and 

programs years before April 21, 2016. Pro-Tec Roofing, Inc. then deliberately chose 

daily not to provide safety harnesses their own rules required to follow their very own 

safety manual requirements which caused Althoff to fall 33 feet while choosing not to 

have a dedicated safety monitor and warning line in place at all times.  

Pro-Tec Roofing, Inc.'s foremen candidly admitted their deliberate conduct which 

they knew violated the mandates of their own internal safety rules and fall protection plan 

and knew that the failure to provide a safety harness device on a daily basis to stop a fall 

at no more than six feet would kill a falling employee. Their deliberate daily actions 

month after month cannot be protected by South Dakota Worker's Compensation laws. 

As Pro-Tec's actions are undisputed, are openly flagrant and even laughed about by Pro-

Tec Roofing, Inc., and deliberate and intentional as described in South Dakota intentional 

jury instructions. All that is left is to be determined by a trial jury is the amount of 
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damages flowing from the intentional tort as well as punitive damages. The operative fact 

is that Pro-Tec foremen's deliberate daily failure to furnish all employees and Althoff, 

safety harness guaranteed the first 33-foot fall would result in death. Appellee agrees the 

Court's denial of summary judgment to Appellee is appropriate and summary judgment 

should have been granted to Appellee finding that the failure of Pro-Tec foremen to 

provide harnesses was willful misconduct as described by SDCL 62-4-37 and was the 

proximate cause of Althoff slamming into the ground causing his death.  
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ARGUMENT 

I. The Estate Cannot Satisfy the Substantial Certainty Exception 

In opposition to Pro-Tec’s Motion for Summary Judgment, it was the Estate’s 

burden to “substantiate [its] allegations with sufficient probative evidence that would 

permit a finding in [its] favor on more than mere speculation, conjecture, or fantasy.”  

Stern Oil Co., Inc. v. Brown, 2012 S.D. 56, ¶ 8, 817 N.W.2d 395, 398.  The Estate failed 

to carry its burden.  Half of the Estate’s Brief is a mere resubmittal of its Statement of 
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Undisputed Material Facts.  (See Appellee’s Brief at 1-16; SR 1289-1325).  None of these 

facts, however, create a genuine dispute of material fact. 

A. The prior OSHA citations are irrelevant 

In its factual statement, the Estate recites facts related to the three citations that 

Pro-Tec received from OSHA in 2009, 2011, and 2012.  (See id. at 1-2).  As Pro-Tec 

argued in its opening Brief, these citations are irrelevant to the substantial certainty 

analysis.  (See Appellant’s Brief at 12-19).  Nothing about the prior citations impute 

“actual knowledge of the dangerous condition” on a wholly separate project—i.e., the 

Watertown Community Center.  See Harn v. Continental Lumber Co., 506 N.W.2d 91, 

100 (S.D. 1993).  Moreover, nothing about the citations demonstrate that Althoff’s fall 

was a substantial certainty.  The Estate offers no response.  Instead, it argues that Pro-Tec 

knowingly violated its own safety rules for a prolonged period of time, which resulted in 

Althoff’s death.   

B. The Estate has not shown that Pro-Tec acted with the requisite intent.  

In an effort to satisfy the substantial certainty exception, the Estate relies 

principally on safety regulations Pro-Tec instituted in or around 2012.  (See Appellee’s 

Brief at 2-3).  The use of harnesses was made part of these regulations.  (See id.).  

According to the Estate, beginning on January 7, 2016, and ending on the date of 

Althoff’s fall, Pro-Tec “knowingly and intentionally failed to provide any employee on 

the 33-foot high Watertown project with a safety harness required by Pro-Tec’s own rules 

and . . . Work Safety Program.”  (Id. at 4).  The Estate posits that this “knowing and 

intentional” omission constitutes an intentional tort.  See infra.  
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According to the Estate, this “intentional tort started January, 2016” and persisted 

“daily for months to all employees including Althoff[.]”1  (Appellee’s Brief at 18, 20).  

The Estate asserts that Pro-Tec intentionally and continually failed to provide Althoff 

with a harness, which was certain to cause Althoff’s death.  (See id. at 22).  The Estate’s 

labels do not obviate workers’ compensation exclusivity.  See Harn, 506 N.W.2d at 99 

(mere allegations do not satisfy substantial certainty).  Instead, focused on “the precise 

event producing injury[,]” it is the Estate’s burden to show that Althoff’s fall was known 

by Pro-Tec to be a substantial, or virtual, certainty.  Id. at 97; McMillin v. Mueller, 2005 

S.D. 41, ¶12, 695 N.W.2d 217, 222 (“Only if the employee can show that an ordinary, 

reasonable, prudent person would believe an injury was substantially certain to result 

from the employer's conduct can that worker bring suit against the employer at common 

law.”) (emphasis added). 

 As if it were self-evident, the Estate baldly argues that the consistent lack of 

harnesses from January to April 2016 made Althoff’s fall and death a substantial 

certainty.  (Appellee’s Brief at 20).  The Estate proffers no facts specific to Althoff on the 

day of his fall that plausibly demonstrate that the fall was a substantial certainty that a 

reasonably prudent employer would have foreseen.  See Harn, 506 N.W.2d at 95 (“The 

worker must allege facts that plausibly demonstrate . . .  a substantial certainty that injury 

will be the inevitable outcome of the employer's conduct.”) (citations omitted).  Instead, 

the Estate focuses on a range of time, as opposed to the day in question, and argues that 

all employees, not just Althoff, were affected.  (Appellee’s Brief at 18, 20).  As 

                                                           
1 The Estate’s timeline has shifted since the summary judgment hearing in circuit court, 

where the Estate originally suggested that Pro-Tec “knowingly failed daily, yearly[]” to 

adhere to harnessing requirements.  (See HT at 17:17-19). 
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previously noted by Pro-Tec, no other individual fell from the roof during the period of 

time in issue.  (Appellants’ Brief at 21, n. 3).  Given the number of days wherein no falls 

occurred, it cannot be said that Althoff’s fall was a substantial certainty. 

Notwithstanding, the Estate further asserts that it does not “have to prove that Pro-

Tec knows which unharnessed employee is going to fall on any given day at any 

particular time particularly since the fall itself caused no harm and is irrelevant.”  

(Appellee’s Brief at 18).  The Estate’s assertion has no basis in South Dakota law and is 

contrary to established precedent.  See, e.g., Harn, 506 N.W.2d at 97.  To avoid the 

invocation of the exclusivity rule of workers’ compensation, the Estate must prove that 

Pro-Tec had actual knowledge of a dangerous condition on the roof of the Watertown 

Community Center and that the condition was substantially certain to lead precisely to 

Althoff’s fall.  That is to say, the focus is “the precise event producing injury.”  Id.  This 

is the burden that the circuit court itself stated that the Estate could not carry.  (SR 1347).  

In sum, the Estate relies exclusively on the type of general claims that the Harn Court 

admonished to be insufficient.  That is, the Estate alleges that Pro-Tec withheld a safety 

device, i.e., harnesses, in January 2016, which set the stage for Althoff’s fall three months 

later.  Under Harn, these vague and generalized allegations cannot reach the high 

benchmark set by substantial certainty.   

 Harn and Brazones v. Prothe, 489 N.W.2d 900 (S.D. 1992), control here.  In 

Harn, an employer, a lumber company, utilized an “anti-kickback safety device” on its 

edgers in its sawmill.  Harn, 506 N.W.2d at 93.  Operating the edger and the safety 

device was a two-person job.  See id.  The employer was transitioning to a new sawmill 

and edging was reduced to a one-person job.  Id.  As a result, the safety device was 
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“disengaged by propping up or jimmying [its] lever with a piece of wood.”  Id. at 94.  On 

the date of the employee’s injury, the safety device had been disengaged in this way and 

a board was thrown backward, striking the employee in the cheek and forehead.  Id.   

This Court awarded summary judgment to the employer based upon workers’ 

compensation exclusivity, stating: “Even when employers act or fail to act ‘with a 

conscious realization that injury is a probable ... result,’ worker's compensation is still the 

exclusive remedy for workers thereby injured.”  Id. at 95 (quoting Jensen v. Sport Bowl, 

Inc., 469 N.W.2d 370, 372 (S.D. 1991); VerBouwens v. Hamm Wood Products, 334 

N.W.2d 874, 876 (S.D. 1983)) (emphasis in original). Further, the Harn Court 

recognized:  

The intentional removal of a safety device may or may not set the stage for 

an accidental injury later. But in any normal use of the words, it cannot be 

said, if such an injury does happen, that this was an intentional infliction 

of harm comparable to a left jab to the chin. 

 

Id. at 97 (citation omitted). 

 In Brazones, employees worked at a petroleum storage tank.  489 N.W.2d at 902-

903.  An explosion eventually occurred in the storage tank while the employees were 

cleaning it.  Id. at 903.  Several employees were killed while others were burned.  Id.  In a 

lawsuit, the employer moved for summary judgment based on exclusivity.  Id. at 906-07.  

Affirming summary judgment in favor of the employer, the Brazones Court stated,  

Essentially, Plaintiffs allege that the defendants sent the crew to clean the 

tank without proper equipment for the job; without sufficient training and 

instruction as to cleaning, operation of equipment and safety; and allowing 

potentially unsafe conditions to be present. These allegations may amount 

to knowledge of a probable risk of injury to plaintiffs on defendants' part. . 

. . We are unable to say that defendants were substantially certain that 

plaintiffs' injuries would be the inevitable outcome of defendants' 

conduct[.] 



 

 7 

 

 

Id. at 907 (emphasis in original).   

 In both cases, plaintiffs alleged that employers allowed dangerous work 

conditions to persist and failed to supply proper equipment.  This Court rejected the 

claims and, instead, held that the cases were controlled by workers’ compensation.  Here, 

the Estate alleges analogous facts and argues Pro-Tec failed to provide any of its 

employees with harnesses during the roofing project, amounting to a dangerous work 

environment resulting in a death.  However, “[e]ven when an employer's acts entail 

knowingly permitting a hazardous work condition to exist, knowingly ordering a claimant 

to perform an extremely dangerous job, [or] wilfully (sic) failing to furnish a safe place to 

work, still they come within the ambit of workers' compensation.”  Fryer v. Kranz, 2000 

S.D. 125, ¶ 8, 616 N.W.2d 102, 105 (internal quotations and citations omitted) (first set 

of brackets added).  The Estate has failed to show that the foreseeable risk of harm was a 

substantial certainty, much less produce any evidence focused on the “precise event 

producing injury.”  Id. at ¶ 12, 616 N.W.2d at 106; Harn, 506 N.W.2d at 99. 

 Mead v. Western Slate, Inc. offers additional instruction.  848 A.2d 257 (Vt. 

2004).  There, the plaintiff worked as a slate quarry operator excavating a wall of a 

quarry with explosives.  Id. at 258.  On the day of the injury, the plaintiff arrived at his 

worksite and observed evidence of a rock fall.  Id.  After being informed of the situation, 

the plaintiff’s employer instructed the plaintiff to continue the excavation.  Id.  While 

continuing the excavation, the plaintiff was struck by a rock fall.  Id.  A personal injury 

action followed wherein the plaintiff alleged the employer’s misconduct was willful, 

wanton, and malicious.  Id.  The trial court instructed the jury that the plaintiff must show 
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either that the employer intentionally caused the plaintiff’s injury or “knew to a 

substantial certainty that their actions would bring about his injury.”  Id. at 259.   Finding 

that the injury was substantially certain, the jury returned a verdict in favor of the 

plaintiff.  Id. 

 The Vermont Supreme Court reversed a denial of the employer’s motion for 

judgment as a matter of law on the basis that, even if it were the appropriate standard, the 

plaintiff could not satisfy substantial certainty.2  Signaling an inclination to strictly apply 

the standard, the Mead court listed jurisdictions that have adopted a strict interpretation of 

substantial certainty.  Id. at 261 (listing cases).3  In such jurisdictions, the Mead court 

noted, substantial certainty “operate[s] as a ‘very narrow exception[.]’”  Id. at 262 

(citation omitted).  In that light, the Mead court stated, at most, the employer directed the 

plaintiff to continue working in “a dangerous situation that required attention.”  Id. at 

263.  Further, the Mead court acknowledged expert testimony that the employer had 

violated federal regulations.  Id.  Notwithstanding, the circumstances did not demonstrate 

that the employer’s misconduct made the plaintiff’s injury a substantial certainty: 

All that the evidence show[ed] . . . [was] a substantial risk of [a] second 

fall, but there [was] no evidence that it was substantially certain to occur 

within a few hours, or a day, or a month. Nor was there any evidence 

presented of prior falls leading to injuries under similar circumstances at 

the Western quarry or elsewhere within defendants' knowledge. Thus, the 

evidence cannot support a reasonable inference that defendants knew to a 

                                                           
2At the time of Mead, Vermont did not recognize “substantial certainty” as an exclusivity 

exception.  See Mead, 848 A.2d at 260-61.  Instead, it required claimants to prove an 

employer’s specific intent to injure, see id., which remains the standard.  See Martel v. 

Connor Contracting, Inc., 200 A.3d 160, 167 (Vt. 2018). 

 
3 The Mead court noted that South Dakota was among the States applying the strictest of 

substantial certainty interpretations.  Mead, 848 A.2d at 280 (citing Fryer v. Kranz, 616 

N.W.2d 102, 106 (S.D. 2000)). 
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substantial certainty that the decision directing plaintiff to continue to 

work . . . would result in plaintiff's injury. 

 

Id. 

Here, the Estate failed to demonstrate the significance of April 21, 2016.  That is 

to say, no evidence in the record shows why Althoff’s fall was substantially certain to 

occur on that day as opposed to every other day that Althoff was on the roof of the 

Watertown Community Center.  Moreover, the Estate presented nothing showing that any 

other employee fell from the roof in the specified time period.  The record is devoid of 

any evidence demonstrating that Pro-Tec had actual knowledge that Althoff’s fall was a 

substantial certainty on April 21, 2016.   

The Estate relies on an unreported South Dakota federal district court opinion.4  

See Heil v. Belle Starr Saloon & Casino, Inc., CIV. 09–5074–JLV, 09–5099–JLV, 2013 

WL 943811 (D.S.D. Mar. 11, 2013).  Heil is wholly inapposite here, and the circuit court 

stated that it “is clearly factually distinguishable[.]”  (SR 1347).  This Court should reject 

its application in toto.  In Heil, an employee of the Belle Starr was repeatedly subjected to 

sexual harassment by her manager, which was reported to the business’s owners.  Id. at 

*2-*5.  The harassment escalated and, at one point, the manager assaulted the employee 

by touching her between the legs and throwing her to the ground.  Id.  The employee 

eventually brought suit, alleging that the manager was acting in the scope of employment 

at the time of the assault.  Id. at *5.   

                                                           
4 According to the Eighth Circuit, unreported opinions are not binding authority. See U.S. 

v. Jordan, 812 F.3d 1183, 1187 (8th Cir. 2016).  This Court should apply its own primary 

mandatory authority over this unreported opinion. 
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The owners moved for summary judgment based on workers’ compensation 

exclusivity, which was denied.  Id. at *5, *9.  According to the Heil court, “‘it is not 

enough simply to use the right terminology [to] invok[e] the intentional tort exception.’”  

Id. at *6 (quoting Jensen, 469 N.W.2d at 372) (brackets in original).  Instead, facts must 

be alleged that “‘plausibly demonstrate an actual intent by the employer to injure or a 

substantial certainty that injury will be the inevitable outcome of employer's conduct.’” 

Id.  The federal district court found that such facts had been alleged: “By their nature, 

claims of assault and battery and IIED are intentional torts as they require intentional 

conduct, as opposed to mere negligence.”5  Id.   

Heil is factually distinguishable from the instant case.6  Managers assaulting, 

battering, and inflicting emotional distress on their employees inherently demonstrates an 

intent to inflict injury.  Indeed, these claims are called intentional torts.  Workers’ 

compensation exclusivity has never been construed to cover intentional torts.  See Harn, 

                                                           
5 Tellingly, in its recitation of the standard of review, the Estate states that “‘[s]ummary 

judgment is generally not feasible in negligence cases.’”  (Appellee’s Brief at 16) 

(quoting Andrushchenko v. Silchuk, 2008 S.D. 8, ¶ 8, 744 N.W.2d 850, 854) (emphasis 

added).  Thus, the Estate has tacitly conceded that it has alleged only negligence. 

 
6 This Court should further reject Heil due to the court there failing to appropriately apply 

the substantial certainty exception.  In Heil, the federal district court cited to the 

dissenting opinions in Fryer and McMillin wherein the dissenting Justices disagreed with 

“substantial certainty” being supplanted by “virtual certainty.”  See Heil, 2013 WL 

943811, at *7.  The court and the parties in Heil appeared to treat “substantial certainty” 

and “virtual certainty” as separate standards.  See id. at *8 (“[Defendants] argue[] when 

plaintiff's view of the facts in this case are evaluated under the “substantial certainty” 

standard, . . ..”).  The Heil court’s view of South Dakota precedent is erroneous.  First, 

dissenting opinions are not binding authority.  Second, substantial certainty and virtual 

certainty are not dualistic, competing standards.  On the contrary, they are one and the 

same: “Substantial certainty of injury to the employee should be equated with virtual 

certainty to be considered an intentional tort.”  Harn, 506 N.W.2d at 100.  Accordingly, 

in this case, it was the Estate’s burden to present evidence demonstrating that Althoff’s 

fall was a virtual certainty.   
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506 N.W.2d at 100.  A workplace accident—regardless of adherence to safety 

measures—is in no way similar to the intentional torts asserted in Heil.  Instead, in 

essence, the allegations in Heil can be equated to “the employer hit[ting] the employee on 

the head with a board—that is an intentional tort[,]” and employees may assert such 

claims outside of the realm of workers’ compensation.  See id.   

Next, the Estate quotes Wells v. Oklahoma Roofing & Sheet Metal, LLC, 457 P.3d 

1020 (Okla. 2019), ad nauseam for the uncontroversial proposition that an employer’s 

intentional conduct is excepted from workers’ compensation exclusivity.  (Appellee’s 

Brief at 22-25).  This Court should disregard Wells and, instead, rely on its own well-

established body of case law.  Even if this Court were to analyze Wells, it is not 

supportive of the Estate’s position.   

In Wells, the estate of a decedent-employee challenged the constitutionality of an 

Oklahoma statute that extricated substantial certainty from the intentional tort exception.  

Wells, 457 P.3d at 1024.  In other words, an employee could no longer evade workers’ 

compensation exclusivity by proving that the injury was substantially certain to occur.  

See id.  Instead, the law required the employee to strictly prove the employer’s specific 

intent to injure.  See id.  Finding that the law unconstitutionally narrowed the definition 

of intentional tort vis a vis workers’ compensation, the Wells court struck down the law.  

In doing so, the Wells court stressed that including “substantial certainty” within the 

definition of “intentional tort” is not an expansion of the exception to workers’ 

compensation exclusivity:  

[W]e by no means expand[ed] the narrow intentional tort exception to 

[the] workers' compensation exclusivity provision. . . . Rather, we stated 

that both elements constitute an intentional tort and spoke directly to the 
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tortfeasor's requisite mental state—that is, the employer's subjective 

appreciation of the resulting injury. 

 

Id. at 1025-26 (quotations and citation omitted) (first set of brackets added).  By striking 

down the Oklahoma law, the Wells court returned Oklahoma to the status quo, but one 

not precisely occupied by South Dakota.  Compare id. at 1027 (“An employer's ‘specific 

intent’ to injure, or knowledge that an injury is ‘substantially certainty to result,’ equate 

to an intentional tort.”), with Harn, 506 N.W.2d at 95 (“Under the intentional tort 

exception, workers may bring suit against their employers at common law only when an 

ordinary, reasonable, prudent person would believe an injury was substantially certain to 

result from the employer's conduct.”). 

Even though the South Dakota and Oklahoma Supreme Courts treat substantial 

certainty as being covered by the intentional tort exception, the Wells court took a 

broader view of what is subsumed by “intentional” conduct:  

The equaling factor here is not that substantial certainty equals an 

intentional tort, but rather negligence may be in such reckless disregard of 

the consequences or in callous indifference to the life of another that the 

intentional failure to perform a manifest duty may result in such a gross 

want of care for the rights of others that a finding of a wilful (sic), wanton 

and deliberate act may amount to negligence so gross it is deemed the 

equivalent to evil intent justifying an action for intentional tort. 

 

Wells, 457 P.3d at 1037.  This Court, however, has never equated willful and wanton with 

intentional conduct:  

[W]illful and wanton conduct [is distinguishable] from intentional 

conduct. Willful and wanton misconduct is something more than ordinary 

negligence but less than deliberate or intentional conduct. Conduct is 

gross, willful, wanton, or reckless when a person acts or fails to act with a 

conscious realization that injury is a probable[.] 
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Harn, 506 N.W.2d at 96 (discussing VerBouwens, 334 N.W.2d at 876).  Under Wells, the 

Oklahoma Supreme Court applied a porous interpretation of substantial certainty that this 

Court previously rejected in Harn.  See id. at 99-100 (stating that Ohio’s interpretation of 

substantial certainty is a “slippery path” that would permit actions alleging wanton and 

reckless conduct to evade workers’ compensation exclusivity).  Again, this Court should 

reject any application of Wells.   

Thus, this Court should further reject the Estate’s assertion that reckless, willful, 

or wanton misconduct equals substantial certainty.  (Appellees’ Brief at 18, 21-22).  It 

does not.  As this Court stated nearly 40 years ago, alleging that an employer’s conduct 

was reckless, willful, or wanton, i.e., wherein an injury is probable, is insufficient for 

purposes of avoiding workers’ compensation exclusivity.  See VerBouwens, 334 N.W.2d 

at 876.  See also, Jensen, 469 N.W.2d at 371-72 (noting that a minority of jurisdictions 

have expanded substantial certainty to include willful, wanton, and reckless misconduct, 

but that South Dakota adheres to the majority view that construes the exception 

narrowly).  That parameter has not changed.  See McMillin, 2005 S.D. 41, ¶ 20, 695 

N.W.2d at 223.  

In an effort to lower the quantum of proof to reckless, willful, or wanton 

misconduct, the Estate cites SDCL § 62-4-37.  (Appellee’s Brief at 22).  According to the 

Estate, § 62-4-37 “contemplates the intentional doing of something with the knowledge 

that it is likely to result in serious injuries, or with reckless disregard of its probable 

consequences.”  (Id. at 21-22).  What the Estate fails to note is that § 62-4-37 precludes 

an employee from recovering in workers’ compensation when the employee’s own willful 

misconduct causes injury: “No compensation may be allowed for any injury or death due 
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to the employee's willful misconduct[.]”  SDCL § 62-4-37 (emphasis added).  

Accordingly, when § 62-4-37 is activated, it operates to bar an employee-claimant from 

recovering workers’ compensation benefits.  In this case, workers’ compensation benefits 

have been paid, and the Estate is seeking tort remedies based upon Pro-Tec’s, not 

Althoff’s, alleged misconduct.  In short, SDCL § 62-4-37 is irrelevant.    

 Aside from Wells being legally distinguishable, it is also factually inapposite.  The 

majority in Wells expressed no opinion as to whether the facts alleged satisfied 

substantial certainty.  At any rate, in Wells, the employee’s estate alleged that the 

employer, a roofing business, required the employee “to temporarily unhook his safety 

anchor in order to pass over the other co-workers working on the roof.”  Wells, 457 P.3d 

at 1023.  While the anchor was unhooked, the employee fell to his death.7  Thus, in Wells, 

the employee’s estate alleged a specific action at a precise time attributable to the 

employer that resulted in a death.  Cf. Harn, 506 N.W.2d at 100 (“[O]ne must be 

reminded that what is being tested here is not the degree of gravity or depravity of the 

employer's conduct, but the narrow issue of intentional versus accidental quality of the 

precise event producing injury.”) (emphasis added).  On the other hand, the Estate here 

vaguely claims that Pro-Tec’s “intentional tort started January, 2016” and persisted “daily 

for months to all employees including Althoff[.]”  (Appellee’s Brief at 18, 20).  Thus, 

                                                           
7 Pro-Tec does not concede that the facts presented in Wells would satisfy South Dakota’s 

substantial certainty exception.  On the contrary, Pro-Tec submits that the facts presented 

in Wells are akin to those presented in McMillin, wherein an employer ordered a number 

of its employees to clean molasses tanks, which resulted in their asphyxiation.  2005 S.D. 

41, ¶¶ 4-7, 695 N.W.2d at 219-20.  Just as in Wells, the employees in McMillin were 

ordered by their employer to take actions that resulted in death.  This Court in McMillin, 

however, found that the estates were restricted to workers’ compensation.   
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unlike in Wells, and as described above, the Estate utterly fails to focus on any precise 

event or employee.8  

 While South Dakota narrowly applies the exclusivity exception, this Court 

recognized the necessity of such a narrow construction in McMillin, where it stated that 

exclusivity “‘maintains the balance of sacrifices between employer and employee in the 

substitution of no-fault liability for tort liability, and . . . minimizes litigation, even 

litigation of undoubted merit.”  McMillin, 2005 S.D. 41, ¶ 12, 695 N.W.2d at 221 

(quoting Fryer, 2000 SD 125, ¶ 9, 616 N.W.2d at 105).  Exclusivity comports with the 

thrust of workers’ compensation, which is “a public policy compromise in which the 

employee gives up the right to sue the employer in tort in return for which the employer 

                                                           
8 Aside from Heil and Wells, the Estate offers a string-cite of cases that it purports shows 

that “this Court will not approve willful misconduct as was found to exist in many of its 

opinions.”  (Appellee’s Brief at 18-19).  None of the cases support the Estate’s position 

that Althoff’s fall was a substantial certainty.  Curiously, the Estate cites Harn, Fryer, 

and McMillin, each of which serve to weaken the Estate’s position.  The majority of the 

remaining cases cited by the Estate are appeals to this Court originating from workers’ 

compensation administrative proceedings and relating to claims of employee misconduct 

under SDCL § 62-4-37.  Thus, in each of the cases, the issues presented stem from 

whether actions attributable to the employees precluded recovery of workers’ 

compensation benefits.  See Driscoll v. Great Plains Marketing Co., 322 N.W.2d 478, 

479-80 (S.D. 1982); Therkildsen v. Fisher Beverage, 1996 S.D. 39, ¶¶ 14, 23, 545 

N.W.2d 834, 837-39; Fenner v. Trimac Transp., Inc., 1996 S.D. 12, ¶ 15, 554 N.W.2d 

485, 489; Goebel v. Warner Transp., 2000 S.D. 79, ¶ 39, 612 N.W.2d 18, 28; 

VanSteenwyk v. Baumgartner Trees and Landscaping, 2007 S.D. 36, ¶ 20, 731 N.W.2d 

214, 222.  Next, the Estate cites a case that has no connection to workers’ compensation 

or its exceptions.  See Grynberg v. Citation Oil & Gas Corp., 1997 S.D. 121, 573 N.W.2d 

493 (analysis of whether a fraud claim was independent of a breach of contract claim for 

purposes of punitive damages).  Finally, the Estate cites a South Dakota workers’ 

compensation administrative opinion.  See Pommerville v. Transway, Inc., et al., HF 96, 

2000/01 (S.D. Dep’t of Labor Nov. 19, 2004).  First, the Estate’s citation to an 

administrative opinion is erroneous given that, in this case, the Estate is seeking extra-

administrative remedies.  Second, the focus of Pommerville was whether the employee’s 

misconduct was willful or excusable, not whether an injury was substantially certain to 

have occurred.  In short, the Estate has failed to cite any primary mandatory authority that 

supports its position that Althoff’s fall was substantially certain to occur.  
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assumes strict liability and the obligation to provide a speedy and certain remedy for 

work-related injuries.”  Mead, 848 A.2d at 260 (internal quotations and citations 

omitted).  Any broadening of substantial certainty in the way of Wells would invite the 

uncertainties of tort litigation to supplant the efficiency and reliability of workers’ 

compensation.  Cf. Harn, 506 N.W.2d at 95 (“[South Dakota’s] worker's compensation 

provision is to provide an injured employee a remedy which is both expeditious and 

independent of proof of fault.”).  The Estate has offered no basis or argument in favor of 

departing from the strict standard.   

 In sum, the Estate alleges that Pro-Tec allowed a dangerous condition to exist in 

the work environment during the stated period of time.  The estate has not alleged that 

Pro-Tec acted with “‘conscious and deliberate intent directed to the purpose of inflicting 

injury[.]’”  McMillin, 2005 S.D. 41, ¶ 9, 695 N.W.2d at 222.  The Estate has submitted 

nothing demonstrating that Pro-Tec acted with any intent to effect Althoff’s death.  

Likewise, the Estate has submitted nothing to show that Pro-Tec’s alleged misconduct 

made it substantially certain that Althoff would fall from the Watertown Community 

Center roof on April 21, 2016.  At most, the Estate has alleged recklessness, which SDCL 

§ 22-1-2(d) defines as a “conscious and unjustifiable disregard of a substantial risk[.]”9   

Even if an injury is the result of an employer’s “careless, grossly negligent, 

reckless or wanton [conduct] and even if that employer knowingly permits a hazardous 

work condition to exist, knowingly orders a claimant to perform an extremely dangerous 

                                                           
9 According to Black’s Law Dictionary, recklessness is described as “[c]onduct whereby 

the actor does not desire harmful consequence but nonetheless foresees the possibility 

and consciously takes the risk.  Recklessness involves a greater degree of fault than 

negligence but a lesser degree of fault than intentional wrongdoing.”  RECKLESSNESS, 

BLACK'S LAW DICTIONARY (11th ed. 2019). 
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job, or willfully fails to furnish a safe workplace, those acts still fall within the domain of 

workers' compensation.”  McMillin, 2005 S.D. 41, ¶ 14, 695 N.W.2d at 222.  The Estate 

failed to show that Althoff’s death was substantially (or virtually) certain to occur.  As a 

result, the Estate is restricted to workers’ compensation.  The circuit court should be 

reversed and Summary Judgment should be entered in favor of Pro-Tec. 

CONCLUSION 

The material facts in this case are undisputed.  In an effort to carry its burden, the 

Estate asserts that Pro-Tec knowingly and intentionally violated its internal safety 

regulations for a prolonged period of time, which resulted in Althoff’s fall.  As explained 

above, at most, these facts could persuade a jury that Pro-Tec acted with recklessness.  As 

Harn and its progeny make inescapably clear, a showing of recklessness does not satisfy 

the heavy burden necessary to meet the substantial certainty exception.  It is the Estate’s 

burden to produce evidence related specifically to the event that caused Althoff’s fall.  

The Estate has made no such showing.  The circuit court should be reversed, and it 

should be ordered to enter Summary Judgment in Pro-Tec’s favor. 

Dated this 7th day of December, 2021. 

      MAY & JOHNSON, P.C. 

 

      By: /s/ Paul W. Coppock   

       Richard L. Travis  

       Paul W. Coppock 

      6805 S Minnesota Ave  

      PO Box 88738 

      Sioux Falls, SD  57109-8738 

      (605) 336-2565 

Fax: (605) 336-2604 

      dtravis@mayjohnson.com  

      pcoppock@mayjohnson.com 

      Attorneys for Appellant 
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Appellant’s Reply Brief was served on each of the following by electronically mailing 

said copy to them at their respective email addresses this 7th day of December, 2021: 

 

 Lee C. McCahren     

OLINGER, LOVALD, MCCAHREN 

VAN CAMP & KONRAD, P.C. 

117 East Capitol, P.O. Box 66 

Pierre, South Dakota 57501-0066 

605-224-8851 Phone 

605-224-8269 Fax 

605-280-6913 Direct 

kmccahren@aol.com     

      Attorney for Appellee 

 

 Supreme Court Clerk 

 South Dakota Capitol Building 

 500 E Capitol Ave 

 Pierre, SD 57101 

 scclerkbriefs@ujs.state.sd.us 

 

      /s/ Paul W. Coppock    

      Paul W. Coppock 
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 In accordance with SDCL § 15-26A-66(b)(4), I certify that this Brief complies 

with the requirements set forth in the South Dakota Codified Laws. This Brief was 

prepared using Microsoft Office Word and contains 4819 words from the Argument 
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prepare this Certificate.  

 

 

      /s/ Paul W. Coppock    

      Paul W. Coppock 
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