
IN THE SUPREME COURT 

OFTHE 

ST ATE OF SOUTH DAKOTA 

APPEAL No. 30970 

1N RE MATTER OF THE 

PETITION TO AMEND BIRTH CERTIFICATE 

OF SIGRID KR!STIANE NIELSEN 

APPEAL FROM THE CIRCUIT COURT 
SIXTH JUDICIAL CIRCUIT 

HUGHES COUNTY, SOUTH DAKOTA 

THE HONORABLE JOHN R. PEKAS 
Circuit Margo D. Northrup 

BRIEF OF APPELLANT 

HALBACH I SZWARC LA w FIRM 
Robert D. Trzynka 
108 S. Grange Ave. 
Sioux Falls, SD 57104 
605.910.7645 
bobt@halbachlawfirm.com 
Attorneys for Appellant Sigrid Nielsen 

SOUTH DAKOTA 
DEPARTMENT OF HEALTH 
Howard Pallotta 
600 E. Capitol 
Pierre, SD 57501 
howard. pallotta@state.sd. us 
Attorneys for Appellee 

NOTICE OF APPEAL FILED JANUARY 17, 2025 

Filed: 5/2/2025 8 35 AM CST Supreme Court, State of South Dakota #30970 



TABLE OF CONTENTS 

TABLE OF CONTENTS ......................................................................................... i 

TABLE OF AUTHORITIES .................................................................................... ii 

PRELTh1INARY STATEMENT ............................................................................... V 

JURISDICTIONAL STATEMENT ........................................................................... V 

REQUEST FOR ORAL ARGUMENT ...................................................................... V 

STATEMENT OF LEGAL ISSUES ......................................................................... vi 

I. Did the Circuit Court Improperly Deny Sigrid's Petition Based 
on an Incorrect Interpretation of ARSD 44:09:05:02? ...................... v i 

II. The Circuit Court's Interpretation of ARSD 44:09:05:02 Would 
Cause it to Run Afoul of Sigrid's Equal Protection Rights ................ vi 

INTRODUCTION ........................................................................................... 1 

STATEMENT OF THE CASE ................................................................................. 1 

STATEMENT OF THE FACTS ............................................................................... 1 

STANDARD OF REVIEW ................................................................................ 2 

ARGUMENT ................................................................................................ 2 

I. The Circuit Court Improperly Dened Sigrid's Petition 
Based on an Incorrect Interpretation of ARSD 44:09:05:02 ................. 3 

II. The Circuit Court Legally Erred in its Treatment of the 
Insurance Proceeds ............................................................................ 9 

CONCLUSION .. .. .. .. . .. ...................................... ........................................... 13 

CERTIFICATE OF COMPLIANCE .................................................................. 14 

CERTIFICATE OF SERVICE .......................................................................... 14 

INDEX TO APPELLANT'S APPENDIX ............................................................ 16 



TABLE OF AUTHORITIES 

South Dakota Supreme Court Opinions 

First Gold, Inc. v. South Dakota Dept. of Revenue and Regulatio, 
2014 S.D. 91,857 N.W.2d 601 ................................................................ 2 

Hauck v. Clay Cnty. Comm'n, 
2023 S.D. 43,994 N.W.2d 707 ................................................................ 2 

Matter of Guardianship of Flyte, 
2025 S.D. 21,_N.W.3d_ ................................................................ 2 

Ogle v. Cir. Ct., Tenth (Now Sixth) Jud. Cir., 
89 S.D. 18,227 N.W.2d 621 (1975) ......................................................... 4 

State v. Bettelyoun, 
2022 S.D. 14, 972 N.W.2d 124 ................................................................ 3 

State v. Bryant, 
2020 S.D. 49,948 N.W.2d 333 ................................................................ 3 

State v. Long Soldier, 
2023 S.D. 37,994 N.W.2d 212 ............................................................. 3, 9 

State v. Springer, 
2014 S.D. 80, 856 N.W.2d 460 ................................................................ 2 

South Dakota Constitution 

Const. art. VI .............................................................................................. 9 

South Dakota Statutes 

SDCL § 34-25-51 ......................................................................................... 2 

South Dakota Regulations 

ARSD 44:09:05:02 ............................................................................... passim 

Other State Court Opinions 

In Re Slobody, 
173 N.Y.S. 514 (1918) ............................................................................. 4 

K.L. v. State, Dep'tof Admin., Div. of Motor Vehicles, 
No. 3AN-11-05431-CI, 2012 WL 2685183 (Alaska Super. Ct. Mar. 12, 
2012) ................................................................................................... 7, 8 

Petition ofBuyarsky, 

11 



322 Mass. 335, 77 N.E.2d 216 (1948) ....................................................... 4 

United States Constitution 

U.S. Const. amend. XIV .............................................................................. 9 

United States Supreme Court Opinions 

Ackermann v. United States, 
340 U.S. 193, 71 S.Ct. 209, 95 L.Ed. 207 (1950) ...................................... 7 

Bostock v. Gayton Cnty., Georgia, 
590 U.S. 644, 140 S. Ct. 1731, 207 L. Ed. 2d 218 (2020) ......................... 12 

Bowen v. Gilliard, 
483 U.S. 587, 107 S. Ct. 3008, 97 L. Ed. 2d 485 (1987) .......................... 11 

United States v. Virginia, 
518 U.S. 515, 116 S. Ct. 2264, 135 L. Ed. 2d 735 (1996) ......................... 11 

Other Federal Court Opinions 

D. T. v. Christ, 
552 F. Supp. 3d 888 (D. Ariz. 2021) ...................................................... 12-13 

EEOCv. R.G. &. G.R. Harris Funeral Homes, Inc. , 
884 F.3d 560 (6th Cir. 2018) .............................................................. ll-12 

F. V. v. Barron, 
286 F. Supp. 3d 1131 (D. Idaho 2018) ........................................................ 12 

F. V. v. Jeppesen, 
477 F. Supp. 3d 1144 (D. Idaho 2020) ........................................................ 12 

Glenn v. Brumby, 
663 F.3d 1312 (11th Cir. 2011) .............................................................. 12 

Grimm v. Gloucester Cnty. Sch. Ed. , 
302 F. Supp. 3d 730 (E.D. Va. 2018) ................... .................................. 10 

Grimm v. Gloucester Cnty. Sch. Ed., 
972 F.3d 586 (4th Cir. 2020) ............................................................. 10, 11 

MA.B. v. Ed. of Educ. of Talbot Cnty., 
286 F. Supp. 3d 704 (D. Md. 2018) .... ........ .... ... .... ........................... 10, 11 

Norsworthy v. Beard, 
87 F. Supp. 3d 1104 (N.D. Cal. 2015) .................................................... 12 

Ray v. McCloud, 
507 F. Supp. 3d 925 (S.D. Ohio 2020) ...................... .................................. 13 

Schwenk v. Hartford, 
204 F.3d 1187, 1201-02 (9th Cir. 2000) .................................................. 12 

Windsor v. United States, 
699 F.3d 169 (2d Cir. 2012) .... ... ............ .... . .. .... ......... .... .. .. ......... .... ... ..... . 9 

111 



Secondary Sources 

Black's Law Dictionary (12th ed. 2024) ..................................................... 4-5 

IV 



PRELIMINARY STATEMENT 

Appellant Sigrid Nielsen will be referred to as "Sigrid". Reference to 

the settled record will be by the designation "R." followed by the page 

number(s). Reference to the December 9, 2024 , motions hearing transcript 

will be by the designation "HT." followed by the page/ line number(s). 

Reference to Appendix materials will be by the designation "APP." followed 

by the page number(s). 

JURISDICTIONAL STATEMENT 

Sigrid appeals the Circuit Court's December 20, 2024, "Order Denying 

Petition for New Birth Certificate". APP. 1--7. Notice of entry was served on 

January 16, 2025. R. 26-33. Per SDCL § 15-26A-3, it is a final order subject 

to appeal. Sigrid timely filed and served her Notice of Appeal on January 17, 

2025. SDCL § 15-26A-6; R. 34. 

REQUEST FOR ORAL ARGUMENT 

Sigrid respectfully requests the privilege of appearing before this Court 

for Oral Argument. 

V 



STATEMENT OF LEGAL ISSUES 

I. Did the Circuit Court Improperly Deny Sigrid's Petition Based on an 
Incorrect Interpretation of ARSD 44:09:05:02? 

Yes. The Circuit Court ignored the plain language of the 

relevant regulations and interpreted ARSD 44:09:05:02 contrary 

to legislative intent. Courts regularly rely on ARSD 44:09:05:02 

to amend other data on birth certificates, like a person's name. 

There is nothing about the regulation that treats sex any 

differently. Additionally, the South Dakota Legislature declined 

to adopt the same position that the Circuit Court took. Such 

legislative intent should be honored, and Sigrid's petition should 

have been granted. 

• ARSD 44:09:05:02 
• State v. Long Soldier, 2023 S.D. 37, 994 N.W.2d 21 2 
• Ogle v. Cir. Ct. 1 Tenth (Now Sixth) Jud. Cir., 89 S.D. 18, 227 

N.W.2d 621 (1975) 

II. Would Prohibiting Sigrid's Proposed Amendment to her Birth 
Certificate Run Afoul of her Equal Protection Rights? 

Yes. Trans gendered individuals are a suspect class deserving of 

the highest levels of protection afforded by the United States and 

South Dakota Constitutions. Forcing her to conform to gender 

stereotypes violates that basic tenet. 

• U.S. Const. amend. XIV 
• S.D. Const. art. VI , § 18 
• F. V. v. Barron, 286 F. Supp. 3d1131 (D. Idaho 2018) 

V l 



INTRODUCTION 

Sigrid is a transgendered woman who seeks to have her birth certificate 

match her reality. She lives and works as a woman. Her professional licenses 

and driver's license identify her as a woman. She presents like a woman. She 

should be afforded the right to have her birth certificate accurate record her 

correct gender. The Circuit Court's interpretation of ARSD 44:09:05:02 is 

inconsistent with the plain language of the regulation, legislative intent, and 

Sigrid's constitutionally guaranteed equal protection rights. The Circuit 

Court's order denying Sigrid's petition to amend her birth certificate should be 

reversed and remanded. 

STATEMENT OF THE CASE 

On September 24, 2024, Sigrid filed a petition to amend her birth 

certificate. R. 1-7. That petition was summarily denied with a request by the 

Circuit Court that the matter be brief and set for hearing. R. 8. That hearing 

took place on December 9, 2024. HT 1. On December 20, 2024, the Circuit 

Court issued a memorandum opinion denying Sigrid's petition. APP 1-7. 

STATEMENT OF THE FACTS 

Sigrid is a transgendered woman born in Brookings South Dakota. 

APP. 8-9. Her birth certificate identifies Sigrid as with the male gender 

marker. APP. 11. Sigrid neither presents as male nor is she recognized by 
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other jurisdictions with the male gender marker. APP. 9, 1 7. Sigrid, for all 

intents and purposes, appears and presents as female. APP. 9. 

STANDARD OF REVIEW 

This case revolves around the statutory interpretation of SDCL § 

34-25-51 and ARSD 44:09:05:02. Such "questions oflaw requiring 

statutory construction [are reviewed) de novo." Matter of Guardianship of 

Flyte, 2025 S.D. 21,130, _ N.W.3d __ (citing Hauck v. Clay Cnty. 

Comm'n, 2023 S.D. 43, 16,994 N.W.2d 707, 710). Administrative rules 

are evaluated as if they are statutes. First Gold, Inc. v. South Dakota Dept. 

ofRevenueandRegulation, 2014 S.D. 91, 16,857 N.W.2d 601,604 

( citations omitted). This case also involves constitutional equal 

protection issues, which are evaluated under the de novo standard. 

State v. Springer, 2014 S.D. 80, 19, 856 N.W.2d 460,464. 

ARGUMENT 

"A vital record may be amended in accordance with rules promulgated 

by the" Department of Health. SDCL § 34-25-51. To amend a birth certificate , 

the party seeking amendment must provide the Department of Health the 

following information: 

An order from a court of competent jurisdiction which directs that 
the record be amended and provides the following information: 

(a) Information to identify the certificate; 
(b) The incorrect data as it is listed on the certificate; and 
(c) The correct data as it should appear. 
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ARSD 44:09:05:02(2). 

I. The Circuit Court Improperly Denied Sigrid's Petition Based on an 
Incorrect Interpretation of ARSD 44:09:05:02 

"'The rules of statutory interpretation are well settled."' State v. Long 

Soldier, 2023 S.D. 37,, 11, 994 N.W.2d 212,217 (quoting State v. Bettelyoun, 

2022 S.D. 14,, 24,972 N.W.2d 124, 131). Its purpose '"is to discover 

legislative intent."' Id. (quoting State v. Bryant, 2020 S.D. 49,, 20, 948 

N.W.2d 333, 338). The starting point is "must always be the language itself." 

Id. (citations omitted). As such, courts "defer to the text where possible." Id. 

( citations omitted). Courts must additionally "give words their plain meaning 

and effect, and read statutes as a whole." Id. 

The Circuit Court's analysis of ARSD 44:09:05:02 centered around the 

term "incorrect." APP. 3-4. The Circuit Court provided no definition of 

incorrect, and it asserted that any data on a birth certificate is immutable and 

not subject to change. APP. 3-4. ("[A birth certificate] only addresses what 

occurred at and shortly after birth. An amendment reflecting a changed 

gender marker would not correct incorrect data, rather it would reflect a 

change in a person's gender.") (emphasis in original). 

As a preliminary matter, the Circuit Court is incorrect in asserting that a 

birth certificate is a document containing immutable characteristics. Contrary 

to the Circuit Court's finding, a birth certificate is replete with information 
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that can be modified. Such modifications are enshrined at the common law 

and through separate statutory provisions. 

For example, a person has both a statutory and common law right to 

change his or her name. As this Court observed, anyone is "free to change his 

name without legal proceedings and that statutory name change procedures do 

not supplant this right but aid it by the official recordation of those changes." 

Ogle v. Cir. Ct., Tenth (Now Sixth) Jud. Cir., 89 S.D. 18, 23,227 N.W.2d 621 , 

624 (1975). Any statutory right to amend that information is "supplemental to 

the common law right [and] courts have largely encouraged the granting of 

such petitions in order to secure the advantages of accurate record keeping." 

Id. (citing Petition ofBuyarsky, 1948, 322 Mass. 335, 77 N.E.2d 216; In Re 

Slobody, 1918, 173 N.Y.S. 514.) (emphasis added). Once an individual obtains 

a court order changing their name, they can also seek to update their birth 

certificate with this new name using ARSD 44:09:05:02. That is the standard 

practice in South Dakota, and the pattern forms developed by Uniform 

Judicial System reflect that interpretation. 

Amending a person's gender should follow a similar pattern. Like a 

person's name, amending a birth certificate to reflect current gender markers 

furthers the goal of accurate record keeping. Black's law dictionary provides 

four definitions for the term "incorrect": 

1. Containing one or more errors; untrue, inaccurate, or mistaken 
in some way <the webpage has incorrect dates>. 
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2. Unsuitable for a particular situation; improper or faulty <an 
incorrect procedure for class actions>. 

3. (Ofbehavior) inappropriate to some degree as a matter of 
etiquette; not in accordance with conventional standards of 
politeness <it's incorrect to talk with your mouth full of food>. 

4. Not conforming to a dominant ideological orthodoxy 
<politically incorrect>. 

INCORRECT, Black's Law Dictionary (12th ed. 2024). Of the four possible 

definitions, only the first three plausibly apply to this scenario. Under any of 

the three, Sigrid should be allowed to amend her gender markers. 

Although Sigrid was born with the male gender marker, she no longer 

presents or identifies as male. She, instead, presents and identifies as female. 

Anything that would describe her as male would be "inaccurate", "improper", 

or "inappropriate" under any of the first three definitions of the term 

"incorrect." Id. As such, amending Sigrid's birth certificate to accurately 

reflect her gender is an appropriate way to fix the incorrect information that is 

currently there. 

The Circuit Court's interpretation, that a birth certificate "only 

addresses what occurred at and shortly after birth" adds words to the 

regulation and is inconsistent with the wording of the statute. ARSD 

44:09:05:02(2) only asks that a petitioner identify "[t]he correct data as it 

should appear." That text utilizes the present tense of the verb appear, which, 

according to the Mirriam-Webster dictionary, means "to have an outward 
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aspect." https: / / www.merriam-webster.com/ dictionary/ appear, last accessed 

May 1, 2025. In other words, ARSD 44:09:05:02(2) seeks to clarify the 

current outward aspect of the data in question on the birth certificate. It does 

not ask to go back in time to correct what should have been there from the 

beginning. Instead, it looks to the present day as how it should appear now. 

If ARSD 44:09:05:02 limited amendments to only reflect what existed 

"at or shortly after birth" it would have been worded differently. Instead of 

asking that a petitioner to identify "[t]he correct data as it should appear", it 

would have stated that the petitioner identify "the correct data as it should 

have appeared." Because ARSD 44:09:05:02 does not have that backward 

looking aspect, the Circuit Court failed to account for Sigrid's current state. 

This current and forward-looking view is consistent with the other ways 

in which a birth certificate can be amended. As noted above, an individual is 

free to change their name. Courts currently utilize Sigrid's interpretation of 

ARSD 44:09:05:02 to allow people to amend their birth certificate when they 

change their name. The fact that Sigrid's gender has changed should be 

treated no differently. There is no special signifier in the applicable statutes or 

regulations that differentiates between the name and gender data on birth 

certificates. 

If the Legislature intended the Department of Health or the courts to 

treat a person's gender differently than a person's name, it could have done so. 
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Recent events demonstrate that the Legislature has declined to take that 

action. On February 5, 2025, the House Bill 1260 was introduced. 1 HB 1260 

would have limited amendments of birth certificates to only reflect the 

"biological sex" of a person at his or her birth. 2 That bill, however, was voted 

down by a majority of the Legislature. By voting down HB 1260, the 

Legislature rejected the Circuit Court's view that gender amendments to birth 

certificates are only limited to a person's "biological sex" at birth. 

Other courts have considered this tension and found that allowing 

transgendered individuals to update their gender would promote accurate 

documentation and identification. For example, in K.L. v. State, Dep 't of 

Admin., Div. of Motor Vehicles, No. 3AN-11-05431-CI, 2012 WL 2685183 

(Alaska Super. Ct. Mar. 12, 2012), an Alaska court was asked to consider 

whether the Alaska Division of Motor Vehicles had the authority to change 

the sex designation on a driver's license. Like this Court's finding in Ogle, the 

Alaskan government's interest in K.L. was "in having accurate documentation 

and identification and preventing fraud or falsification of identity documents" 

2012 WL 2685183 at *6. The K.L. court observed that the department's lack 

of a policy to update gender on a driver's license would undermine the 

integrity of those documents: 

1 See https: / / sdlegislature.gov / Session/ Bill/ 26071, last accessed May 1, 2025. 
2 https: / / mylrc.sdlegislature.gov/ api/ Documents/ 280876.pdf, last accessed 
May 1, 2025. 
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As to the state's interest in having accurate documentation and 
identification, the Court agrees with K.L. that a licensing policy 
based on the appearance of one's physical features concealed 
from public view can undermine the accuracy of identification of 
individuals based on driver's licenses. With respect to the DMV's 
policy on weight, height, hair color, and eye color, this policy is 
reasonable as it concerns those physical features which are visibly 
expressed to the public. Thus, allowing licensee's to change the 
description of such features will allow for more accurate 
identification of individuals based on driver's licenses. On the 
other hand, one's sex designation concerns physical features 
which are concealed from and not apparently discernable to the 
public. By not allowing transgendered individuals to change their 
sex designation, their license will inaccurately describe the 
discernable appearance of the license holder by not reflecting the 
holder's lived gender expression of identity. Thus, when such 
individuals furnish their license to third-persons for purposes of 
identification, the third-person is likely to conclude that the 
furnisher is not the person described on the license. 

Id. at *7. 

As a result, the KL. court concluded that procedures to amend a 

transgendered person's driver's license to reflect their current gender 

presentation promotes accurate documentation: 

Id. 

Thus, for the reasons above, the Court finds that the DMV's 
absence of any procedure for changing the sex designation on an 
individual's license does not bear a close and substantial 
relationship to the furtherance of the state's interest in accurate 
documentation and identification. Indeed, the absence of any 
such policy can actually result in inaccurate and inconsistent 
identification documents. 

The Circuit Court, by claiming that birth certificates can only be 

amended to reflect data as it existed at a petitioner's birth, ignored the plain 
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language of the regulation. It also creates confusion by manufacturing a 

tension between Sigrid's appearance and her documents. More significantly, 

the Legislature has considered - but rejected - legislation that would have 

codified the Circuit Court's interpretation. Long Soldier, 2023 S.D. 37,, 11 , 

994 N.W.2d at 217 (courts should follow legislative intent). The Circuit Court 

should be reversed, and Sigrid's petition should be granted. 

II. The Circuit Court's Interpretation of ARSD 44:09:05:02 Would 
Cause it to Run Afoul of Sigrid's Equal Protection Rights 

The Fourteenth Amendment's Equal Protection Clause provides that 

no State may "deny to any person within its jurisdiction the equal protection 

of the laws." U.S. Const. amend. XIV,§ 1. South Dakota's constitution 

affords the same protections as the United States Constitution. S.D. Const. 

art. VI,§ 18 ("No law shall be passed granting to any citizen, class of citizens 

or corporation, privileges or immunities which upon the same terms shall not 

equally belong to all citizens or corporations."). 

Strict scrutiny is required where the government targets a class that (1) 

has been "historically subjected to discrimination," (2) has a defining 

characteristic bearing no "relation to ability to perform or contribute to 

society," (3) has "obvious, immutable, or distinguishing characteristics," and 

(4) is "a minority or politically powerless." Windsor v. United States, 699 F.3d 

169, 181 (2d Cir. 2012), a.ff'd on other grounds, 133 S. Ct. 2675 (2013) (internal 
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question marks omitted). Transgendered individuals fit the class of 

individuals that warrant strict scrutiny. 

First, there is no question that transgendered individuals have been 

"historically subjected to discrimination." As the Fourth Circuit Court of 

Appeals observed, "there is no doubt that transgender individuals historically 

have been subjected to discrimination on the basis of their gender identity, 

including high rates of violence and discrimination in education, employment, 

housing, and healthcare access." Grimm v. Gloucester Cnty. Sch. Bd., 972 F.3d 

586, 611 (4th Cir. 2020), as amended (Aug. 28, 2020) (quoting Grimm v. 

Gloucester Cnty. Sch. Bd., 302 F. Supp. 3d 730, 749 (E.D. Va. 2018)) (collecting 

cases). This discrimination mirrored the discrimination, more broadly, for all 

non-heteronormative sexualities. Id. 

Second, there is nothing about being transgendered that prevents them 

from contributing to society. Like homosexual or bisexual individuals, 

transgendered individuals are frequently indistinguishable from their 

cisgendered heteronormative peers. They have jobs. They go to school. They 

have and raise children. They volunteer. As a Maryland Federal Court 

observed, there appears to be no "argument suggesting that a transgender 

person or person experiencing gender dysphoria is any less productive than 

any other member of society." MA.B. v. Bd. of Educ. of Talbot Cnty. , 286 F. 

Supp. 3d 704, 720 (D. Md. 2018) (collecting cases). 



"Third, transgender individuals exhibit 'obvious, immutable, or 

distinguishing characteristics that define them as a discrete group."' Id. 

(quoting Bowen v. Gilliard, 483 U.S. 587,602, 107 S. Ct. 3008, 3018, 97 L. Ed. 

2d 485 (1987)) (other citations omitted). While there is a split of opinion on 

this issue, several courts have observed that transgendered status is immutable 

and have distinguishing characteristics. Id. (citations omitted). 

Finally, "transgender people constitute a minority lacking political 

power." Grimm, 972 F.3d at 613. As the Fourth Circuit observed, the 

transgender population totals approximately 0.6% of the current adult 

population in the United States. Id. They are also underrepresented in 

government, the judiciary, and in other typical places of power and influence. 

Id. 

If the Circuit Court here is right - that South Dakota law prohibits 

transgendered individuals from correcting the gender on their birth certificates 

- such laws should be subject to strict scrutiny. Alternatively, heightened 

scrutiny should apply. "[A]ll gender-based classifications ... warrant 

heightened scrutiny." United States v. Virginia, 518 U.S. 515, 518, 116 S. Ct. 

2264, 2269, 135 L. Ed. 2d 735 (1996). As the Sixth Circuit observed, 

"discrimination on the basis of transgender and transitioning status is 

necessarily discrimination on the basis of sex." EEOC v. R. G. &. G.R. Harris 

Funeral Homes, Inc., 884 F.3d 560, 571 (6th Cir. 2018) ("R.G.") affd sub nom. 
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Bostock v. Clayton Cnty., Georgia, 590 U.S. 644, 140 S. Ct. 1731, 207 L. Ed. 2d 

218 (2020); see also, Schwenk v. Hartford, 204 F.3d 1187, 1201-02 (9th Cir. 

2000); Norsworthy v. Beard, 87 F. Supp. 3d 1104, 1119 (N.D. Cal. 2015); Glenn 

v. Brumby, 663 F.3d 1312, 1319-20 (11th Cir. 2011). Forcing transgendered 

individuals to conform to a "chromosomally driven physiology and 

reproductive function" R.G., 884 F.3d at 575, as the Circuit Court here 

suggested, would treat transgendered according to impermissible sex 

stereotyping. Id. at 576. Sigrid, like any transgendered woman, deserves the 

equal protection of the laws. Forcing her birth certificate to reflect something 

other than her reality discriminates against her based on impermissible gender 

stereotypes. 

Again, while there is a split on this issue, several courts have found that 

laws that disparately affect the right of transgender individuals to amend their birth 

certificates violate equal protection. See, e.g., F. V v. Barron, 286 F. Supp. 3d 1131, 

1144 (D. Idaho 2018), decision clarified sub nom. F. V v. Jeppesen, 466 F. Supp. 3d 

1110 (D. Idaho 2020), and decision clarified sub nom. F. V v. Jeppesen, 4 77 F. Supp. 

3d 1144 (D. Idaho 2020) (finding that Idaho's similar laws and policies violated the 

equal protection clause when it "g[a]ve certain people [such as adopted people] 

access to birth certificates that accurately reflect who they are, while denying 

transgender people, as a class, access to birth certificates that accurately reflect their 

gender identity"). See also D. T. v. Christ, 552 F. Supp. 3d 888, 895-96 (D. Ariz. 2021) 

(reasoning that requiring individuals to get a "sex change operation" before 
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obtaining an amended birth certificate necessarily targeted transgender people); Ray 

v. McCToud, 507 F. Supp. 3d 925, 935-36 (S.D. Ohio 2020) (holding that prohibiting 

changes to sex listed on birth certificates "treats transgendered people differently than 

similarly situated Ohioans" who can amend their birth certificates to accurately 

reflect their identity). 

CONCLUSION 

ARSD 44:09:05:02 allows a person to amend their birth certificate to 

reflect his or her current state. Courts regularly rely on it to update a person's 

name on the certificate, and there is nothing that would prohibit it from 

applying to a person's gender or sex. The Legislature has signaled its intent on 

this issue by voting down a bill that would prohibit transgendered individuals, 

like Sigrid, from amending their birth certificates to reflect their proper gender. 

The Circuit Court's order denying Sigrid's petition should be reversed, and 

Sigrid should be given the opportunity to have her birth certificate identify her 

correctly as a female. 

Dated May 1, 2025. 

HALBACH I Szw ARC LAW FIRM 

By: / s/ Robert D. Trzynka 
Robert D. Trzynka 
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Attorneys for Appellant 
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STATE OF SOUTH DAKOTA, 

COUNTY OF HUGHES 

IN RE MATIER OF THE 
PETITION OF SIGRID 
KRISTIANE NIELSEN FOR 
AN AMENDED BIRTH 
CERTIFCATE 

) 
)SS. 
) 

) 
) 
) 
) 
) 
) 
) 

IN CIRCUIT COURT 

SIXTH RJDICIAL CIRCUIT 

32CIV24-203 

ORDER DENYING 
PETITION FOR NEW 

BIRTH CERTIFICATE 

A hearing on Petitioner's Motion to Amend her Birth Certificate was held on December 9, 

2024, the Honorable Margo Northrup presiding. Petitioner, Sigrid Kristiane Nielsen, appeared 

virtually and was represented by her attorney, Robert Trzynka. For the reason set forth below, 

Petitioner's Petition is DENIED. 

BACKGROUND 

Petitioner, Sigrid Kristiane Nielsen ("Sigrid"), filed a Petition for Motion to Amend her 

Birth Certificate ("Petition") on September 24, 2024. The Petition alleged that her gender marker 

on her original birth certificate was male. She alleged the State of Minnesota legally recognized 

her name change from Michael Christian Nielsen to Sigrid Kristiane Nielsen. 

LEGAL DISCUSSION 

Sigrid seeks a new birth certificate reflecting a changed gender marker. "The South Dakota 

Legislature has enacted statutes governing vital records and the registration, amendment, and 

certification of births, deaths, fetal deaths, burials, marriages and divorces. These statutes provide 

for only two instances in which a new birth certificate is to be issued. The first instance is upon 

legitimation of the child ... [t]he second instance in which a new birth certificate is issued is upon 

adoption." Dorian v. Johnson, 297 N. W.2d 175, 177 (S.D. 1980) (internal citations omitted). 

Therefore, the Court is without jurisdiction to order the issuance of a new birth certificate to reflect 

a changed gender marker. "The legislature did, however, give the secretary of health the authority 
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to adopt regulations under which a certificate could be amended." Id. Therefore, the Court will 

analyze whether Sigrid may be entitled to an amended birth certificate. 

Whether the Court has jurisdiction to grant Sigrid an amended birth certificate is contingent 

on an analysis of the statutory and regulatory framework relating to birth certificates. For starters 

SDCL 34-25-51 authorizes the amendment of a birth certificate in accordance with the rules 

promulgated by the Department of Health ("Department" ). The relevant regulations are contained 

in Article 44:09:05. ARSD 44:09:05:02 sets forth: 

Unless otherwise provided in this chapter or in statute, the 
Department of Health shall make all amendments to vital records. 
The following information is required: 

(Emphasis added). 

(1) An affidavit of correction setting forth the following: 
(a) Information to identify the certificate; 
(b) The incorrect data as it is listed on the 

certificate; and 
( c) The correct data as it should appear; or 

(2) An order from a court of competent jurisdiction which 
directs that the record be amended and provides the 
following information: 

(a) Information to identify the certificate; 
(b) The incorrect data as it is listed on the 

certificate; and 
( c) The correct data as it should appear. 

Thus, there are two methods by which the Department authorizes amendments to vital 

records, i.e. by affidavit or court order. But the substantive information required for the 

amendment is the same regardless of whether the amendment is made by affidavit or court order. 

In either case, the applicant must identify the "incorrect data as it is listed on the certificate." 

ARSD 44:09:05:02 (l)(b) and (2)(b)(emphasis added). The issue then becomes whether data that 

was correct at the time that the vit al record was created (in this case a birth certificate) qualifies as 

incorrect data at some later date as a result of changed circumstances. 
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The rules regarding statutory and administrative rule construction are well settled. "The 

purpose of statutory construction is to discover the true intention of the law, which is to be 

ascertained primarily from the language expressed in the statute. [Courts] must give a statute's 

language 'a reasonable, natural, and practical meaning' to affect its purpose. Essentially the same 

tenets apply to [ a Court's] construction of administrative rules." First Gold, Inc. v. South Dakota 

Dept. of Revenue and Regulation, 2014 S.D. 91, ,r 6, 857 N.W.2d 601, 604 (internal citations 

omitted). "When regulatory language is clear, certain and unambiguous, [the Court's] function is 

confined to declaring its meaning as clearly expressed." Citibank, N.A. v. South Dakota Dept. of 

Revenue, 2015 S.D. 67, ,r 12 868 N.W.2d 381, 387 (quoting Schroeder v. Dep't of Soc. Servs., 

1996 S.D. 34, ,r 9,545 N.W.2d. 223, 227-28. "When engaging in statutory interpretation, [Courts] 

give words their plain meaning and effect, and read statutes as a whole, as well as enactments 

relating to the same subject." Paul Nelson Farm v. S.D. Dep 't of Revenue, 2014 S.D.31, ,r 10, 847 

N.W.2d 550, 554. "Courts should not enlarge a statute beyond its declaration if its terms are clear 

and unambiguous." De Smet Ins. Co. of South Dakota v. Gibson, 1996 S.D. 102, ,r 7, 552 N.W.2d 

98, 100. 

The Department's regulations authorize correction of incorrect data. In all instances, the 

petitioner must identify "[t]he incorrect data as it is listed on the certificate." ARSD 44:09:05:02 

( 1 )(2) and (2)(2). In the context of a birth certificate, the Court finds that the language is clear and 

unambiguous in that it requires the data to be amended to have been incorrect at the time the bi1th 

certificate was created. A birth certificate is a very specific document evidencing the birth of a 

child. A birth certificate is only issued upon birth.1 It is not intended to chronicle a person's life 

and associated changes. It only addresses what occurred at and shortly after birth. An amendment 

1 With the exception of legit ima tion and adoption of a child, none of which a re imp licate d in the 
case at bar. 
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reflecting a changed gender marker would not correct incorrect data, rather it would reflect a 

change in a person's gender. 

Ordinarily, statutory construction is used to ascertain the intent of the legislature. It follows 

then, that construction of administrative regulations is used to determine the intent of the issuing 

agency, in this case the Department of Health. This is not necessary because the Court finds ARSD 

44:09:05:02 to be clear and unambiguous. But to the extent that there is some doubt as to the 

Department's intention, one need look no further than the form promulgated by the Department 

for an amendment by affidavit, which requires the same substantive information as a court order. 

https ://doh.sd.gov/media/rekjrpxy/birth-record-amendment-request-form. pdf (Department's Birth 

Record Amendment Request). Immediately following the description of the incorrect information 

as well as the correct information, the applicant must certify as follows: 

FURTHER DEPOSE AND SAY THAT THE ABOVE FACTS 
ARE TRUE AND CHANGES ARE NECESSARY TO 
REFLECT THE FACTS AS THEY WERE AT THE TIME OF 
BIRTH, AND I REQUEST THAT THE RECORD BE 
CHANGED ACCORDINGLY. 

(All caps in original). Clearly, the Department's intention was to allow correction of incorrect 

data as it existed at the time of birth. 

Furthermore, this Court holds that the vital records statutes do not run afoul of the equal 

protection clause. The equal protection clause in the Fourteenth Amendment of the United States 

Constitution and Article VI, § 18 of the South Dakota Constitution guarantee equal protection of 

the laws to all persons. State v. Krahwinkel, 2002 S.D. 160, ,r 19, 656 N.W.2d 451, 460. 

Heightened review will be given to statutes that encompass fundamental rights or suspect 

classifications. Id. Since the vital records statutes do not encompass a fundamental right, the 

question turns to suspect classifications. 
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The Supreme Court has not recognized transgender status as a suspect class. Gore v. Lee, 

107 F.4th 548, 558 (6th Cir. 2024). Suspect classifications are based on immutable characteristics. 

Mass. Bd. Of Ret. v. Murgia, 427 U.S. 303, 313 (1976). However, transgender individuals "do not 

exhibit obvious, immutable, or distinguishable characteristics that define them as a discrete group." 

Gore, 107 F.4th at 558 (quoting Bowen v. Gilliard, 483 U.S. 587,602 (1987). Afterall, transgender 

identity refers to "a huge variety of gender identities and expressions." Id. ( quoting Standards of 

Care for the Health of Transgender and Gender Diverse People, Version 8, 23 Int'l J. of 

Trans gender Health S 1, S 15 (2022)). Furthermore, gender identity is not ascertainable at the 

moment of birth and can change over time. Gore, 107 F.4th at 558. The Supreme Court has only 

defined suspect or quasi-suspect classes on traits that are definitively ascertainable at birth, like 

race or sex. Ondo v. City of Cleveland, 795 F.3d 597, 609 (6th Cir. 2015). Therefore, trans gender 

identity does not qualify as a suspect classification and rational basis review applies. Gore, 107 

F.4th at 558. Therefore, since the statutes in question do not tum on a fundamental right or suspect 

classification, the rational basis test is applicable. State v. Krahwinkel, 2002 S.D. 160, ,r 19, 656 

N.W.2d 451,460. 

The rational basis analysis is a two-prong test. Id. First, the court must answer "whether 

the statute sets up arbitrary classifications among various persons subject to it." Id. Second, the 

court must determine "whether there is a rational relationship between the classification and some 

legitimate legislative purpose. Id. 

Equal protection of law requires the rights of every person be governed by the same rule 

of law. Id. at ,i 21. This does not mean that each person must be treated identical, but that the 

distinctions have some relevance to the purpose for which classifications are made. Id. The policy 

treats each member of society the same, ''those applicants who produce evidence that the doctor 
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erred in identifying their biological sex at birth and those who do not." Gore, 107 F.4th at 555. 

Given South Dakota's goal of accurately recording the sex of newborns, this distinction is rational 

(i.e. was the child a boy or girl). 

The classification, though rational, must still have a legitimate state interest. This Court 

finds the same legitimate state interest for the policy in Gore exists in our own statutes. 

Ample legitimate explanations support Tennessee's amendment policy. Tracking 

the biological sex ofinfants at birth "aid[ s] the public health of the state." Tennessee 

collects this information to assist in "preparing and publishing reports of vital 

statistics," and those reports help state and federal officials to track important 

medical and sociological trends. Tennessee likewise has an interest in maintaining 

a consistent, historical, and biologically based definition of sex. Allowing changes 

to reflect gender identity would mean that some birth certificates would show 

biological sex, others gender identity. Maintaining a consistent definition, based on 

physical identification at birth, "protect[ s] the integrity and accuracy of 

[Tennessee's] vital records." That is a legitimate State interest. 

Id. at 560-61 ( citations omitted). Since, South Dakota's vital records law does not "set up arbitrary 

classifications among various persons subject to it" and has a "rational relationship between the 

classification and some legitimate legislative purpose" the law must be upheld, and petition denied. 

State v. Krahwinkel, 2002 S.D. 160, ,:I 19. 656 N.W.2d 451, 460. 

CONCLUSION 

There is no dispute that Sigrid was born as a biological male. She now requests a new birth 

certificate to reflect her gender as a biological female. No doubt, this is very important to Sigrid, 

but the Court is duty bound to apply the law of the State of South Dakota. The Court lacks 
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jurisdiction to order a new birth certificate or an amended birth certificate reflecting a changed 

gender marker. 

ORDER 

For the reasons set forth above, it is hereby 

ORDERED that the Petition for New Birth Certificate filed on September 24, 2024, is 

DENIED. 

Dated this 20th day of December, 2024. 

Attest: 
Greene, Ashtin 
Clerk/Deputy 

BY THE COURT: 

T HE HONORABLE M ARGO NORTHRUP 

C IRCUIT C OURT J UDGE 
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STA-rEm: Saum DAXOTA ) 
:SS 
) 

lN HE MATIER OF"Oi£ 

P.EimON'TO AMEND BJRJH •Carnl=lcATE: OF 

SlGRID KRIS'Iwe Nta.sm. 

SrxlH jUDJClA'L CIRCUrr 

32CIV24---

VERIFIED Pf:nnONTOAMEK0 Bm'm 
CERT1F1CAT£ 

Petitioner Sigrid Kristiane Nielsen. after first being duly sworn. states and 

alleges the following in support of her Petition to Amend Birth Certificate. 

1. l make tlris petition m good ~ without the intent to defraud or 

mislead. 

2. 1 am a resident of Minnesota 

3. 1 was horn m iJhe City of Brookings,. CO'Wlty of Brookings. State of 

South Dakota on December lO. 1912. 

4. My original birth certificate is in the possession and custody of the 

State of South Dakot;a. Depaibnent .ofHeaJth in Hughes Cormtya South Dakota. 

5. Attached as Exhibit A is a true and correct copy of my original South 

Dakota birth certi:ficat~. 

6. My name is listed as Michael ~an Nielsen on my •or.iginal mrth 

,certificate. 

7. My gender marker is also noted as male on my •original birth certificate. 

1 
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8. My birth name of Michael Christian Nielsen is no longer accurate_ I 

now go by the name of ~d Kristiane Nielsen. 'The ~e of Minnesota has legally 

~ my name change.. Attached as Exhibit Bis a true and (;OIJb."'t·copy of the 

Omer Granting Name Change 

9. My birth gender mmcer also is no long:eraccorate. 1 present as female 

and have been ming asa female for sometime. 

Wherefore I request thefollawing relief 

a An Order recognizing my legal name as Sigrid Kmtiane Nielsen 
and gender as female; 

b. An Order di!ednig the South Dakota Depatment :mHealth to 
issue and 1-=gma a np]aceuent birth record with my 1~ 
name as Sigrid Kristiane Nielsen and legal gender as female; 

c. An Order directing the South ~o'ta Depc11buent of Health to 
keep any prior birth record oo.nfidentia1 and that my 
replacement birth record not to include any ufei~ to my 
funner :ser. and. 

d Any other such relief trud: the C01m derer:mines E in the 
interests of justice. 

Dated: 

}]E(JAIElB1IER.P£Ni\ll1"Cl'"IBc}URrtHER"JHEIAWOF 

SouJH lluo.r& 1JIAT'D&M IRBXINGJS llDJEANDOJHRECl'.-

9 / :;.1 I ?o?- "' 
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Prepared by 
Anna M.. Limoges 
Robert D.. Trzynka 
Halb:ach]Snwarc Law Fiirm 
108 S. Grange Av.e . 
.Sioux Falls, SD 57104 
605-910-7:645 
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27-CV-21-8839 
Flied In Dlsltlct Court 

Slate of Mlnne&ola 
6126.rl021 2:40 PM 

STATE OF MINNESOTA 

COUNTY OF HENNEPIN 

IN DISTRICT COURT 
CIVIL DIVISION- Name Change 

FOURTH JUDICIAL DISTRICT 

IN RE THE MATTER OF THE APPLICATION OF: Court File No- 27-CV-21-8639 

Michael Christian Nielsen ORDER GRANTING NAME CHANGE 
AND OTHER RELIEF 

FOR A CHANGE OF NAME TO: (Minn. Stat. § 259.10) 

Sigrid Kristiane Nielsen 

The above entitled matter came on for hearing before the undersigned Judge on 

_A_ug-=.u_s_t_26...:.,_2_02_1-'-, _____ upon the Application for a Name Change and Other Relief. Upon the 

testimony and files, THE COURT FINDS the following: 

1. This application is made In good faith, without intent to defraud or mislead. 

2. The applicant herein has lived In the state of Minnesota for at least six months immediately 

prior to the date of thl& appllcatlon and now lives at: 

350 Shelard Parkway #302, St. Louis Park, MN 5S426 

3. The true and correct name and birthdate of the applicant Is as follows: 

Michael C. Nielsen 

972 

4. This application does not include a spouse. 

5. The true and correct name and birthdate of the applicant's mlnor child Is as follows: 

Beckett James Nielsen 
February 3, 2007 

This application does not include the minor child lfsted above. 

6. This applicant requests a name change from Michael Christian Nielsen to Sigrid Krlstlane 

Nlelsen. 

7. This applicant has not been convicted of a felony in any state and does not have a criminal 
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history. 

27-CV-21-8839 
Flied In District Coun 

State of Minnesota 
8/26/2021 2:40 PM 

8. The legal description of property in the state of Minnesota upon which the Applicant has a 

claim, interest, or lien is set forth as follows: 

A homestead real property located at 4317 Ewing Avenue South, Minneapolis, Minnesota 
legally described as: 

Lot 24, Block 3, Waveland Park Addition, Hennepin County, Minnesota 

9. This applicant is not involved in a victim or witness protection program. 

10. This applicant Is not an inmate in a correctional facility. 

The application is granted and It Is ORDERED that: 

The legal name of the Applicant shall be Sigrid Kristiane Nielsen. 

Dated: August 26, 2021 

DUTY TO REPORT NAME CHANGE 
Minn. Stat. §259.11B 

If you have a criminal history and have changed your name, you have a duty to report your name change to 
the Bureau of Criminal Apprehension located at 1430 East Maryland Avenue, St. Paul, Minnesota 55106, 
651-793-2400, within ten days of this order. Failure to do so is a gross misdemeanor punishable by up to 
one (1) year in prison and/or a fine of $3,000. 
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STATE OF MINNESOTA, COUNTY OF HENNEPIN 
I hereby certify this~. page document to be 
a true and correct copy of the original on file 

and or record in my office, 7/CJ / 'JJ/, 

DI:'." c:;r•ra.d By:~ - .. , ., Deputy 
I 
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STATEOFSoumDAKOTA ) 
:SS 

CoUNTVOFHUGHES ) 

IN RE MA.TI'ER OF THE 

PETITION TO A.MEND BIRTH CERTIFICATE 
OF SIGRID K.RISTIANE NIELSEN. 

STATE OF SOUTH DAKOTA ) 
:SS 

COUNTY OF MJNNEHAHA ) 

IN ORCUIT COURT 

SIXTH JUDICIAL CIRCUIT 

32CIV24-000203 

AFFIDAVIT OF COUNSEL 

I, Robert D. Trzynka, having been first duly sworn, depose and state that I am an 
attorney for Petitioner Sigrid Nielsen in the above-entitled action, and I make this Affidavit 
in support of the Verified Petition to Amend Birth Certificate filed on September 9, 2024. 

1. Sigrid's Minnesota driver's license identifies Sigrid as female. Attached hereto 
and marked a~ BJ:1nmt A is a true and correct copy of Sigrid's driver's license. 

2. Sigrid's passport identifies Sigrid as female. Attached hereto and marked as 
fu)nmt; 8 is a true and correct copy of Sigrid's passport. 

Dated December 2, 2024. 

By: 

HALBACH I SZWAllC LAW F'mM 
_...-·-:-' 

. --·'.,,r' 
'-~'~J­

Robetfb~ ··~ -
108 S. Grange Ave. 
Sioux Falls, SD 57104 
P: (605) 910..7636 
bobt@halbachlawfirm.com 
.Attorneys for Petitioner 
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CONFIDENTIAL INFORMATION FORM (Required by SDCL 15-15A-9) 

In re Matter of the Petition to Amend Birth Certificate of 
Sigrid Kristiane Nielsen 

Plaintiff/Petitioner 

Defendant/Respondent 

Case No. 32CIV24-000203 

The information on this form is protected and shall not be placed in a publicly accessible portion of 
the court record. The filing documents will be placed in the public part of the court record devoid 
of this information. 

NAME 

Plaintiff/Petitioner 
1. Sigrid Kristiane Nielsen 

Defendant/Respondent 
1. 

Others Parties (including minor children) 

1. 
2. 
3. 
4. 
5. 
6. 
7. 
8. 

SOCIAL SECURITY NUMBER, EMPLOYER 
IDENTIFICATION NUMBER, TAXPAYER 

IDENTIFICTION NUMBER, FINANCIAL 
ACCOUNT NUMBERS, and MEDICAL 

ACCOUNT NUMBERS 

Information supplied by : Robert D. Trzynka 
-----------------------------

Firm: HALBACHISZWARC LAW FIRM 

Address: 108 S. Grange Ave. 

Sioux Falls, SD 57104 

Date: December 2, 2024 

Form UJS-104 Rev. 10/2016 
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CONFIDENTIAL INFORMATION FORM (Required by SDCL 15-15A-9) 

In re Matter of the Petition to Amend Birth Certificate of 
Sigrid Kristiane Nielsen 

Plaintiff/Petitioner 

Defendant/Respondent 

Case No. 32CIV24-000203 

The information on this form is protected and shall not be placed in a publicly accessible portion of 
the court record. The filing documents will be placed in the public part of the court record devoid 
of this information. 

NAME 

Plaintiff/Petitioner 
1. Sigrid Kristiane Nielsen 

Defendant/Respondent 
1. 

Others Parties (including minor children) 

1. 
2. 
3. 
4. 
5. 
6. 
7. 
8. 

SOCIAL SECURITY NUMBER, EMPLOYER 
IDENTIFICATION NUMBER, TAXPAYER 

IDENTIFICTION NUMBER, FINANCIAL 
ACCOUNT NUMBERS, and MEDICAL 

ACCOUNT NUMBERS 

Information supplied by : Robert D. Trzynka 
-----------------------------

Firm: HALBACHISZWARC LAW FIRM 

Address: 108 S. Grange Ave. 

Sioux Falls, SD 57104 

Date: December 2, 2024 

Form UJS-104 Rev. 10/2016 
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IN THE SUPREME COURT 

OF THE 

STATE OF SOUTH DAKOTA 

* * * * 

SUPREME COURT 
STATE OF SOUTH DAKOTA 

FILED 

FEB O 7 2025 

~.,// foc•~vt,,/ 
Clerk 

IN THE MATTER OF THE 
AMENDED BIRTH CERTIFICATE 
OF SIGRID KRISTIANE NIELSEN. 

ORDER DIRECTING BRIEFING 

#30970 

- - - - - - - - - - - - - - - - - - -

The Court, having considered the appeal filed in #30970, In 

the Matter of the Amended Birth Certificate of Sigrid Kristiane 

Nielsen (Appellant) (32CIV24-203), in which Appellant seeks review of 

the circuit court's denial of an order directing the South Dakota 

Department of Health (DOH) to take certain action, and there being no 

adverse party in the case, the Court determines that a brief from the 

DOH would assist the Court in considering the issues in this case. 

IT IS ORDERED that Appellant shall serve a copy of the 

brief filed with this Court on the DOH; and, 

IT IS FURTHER ORDERED the Department of Health shall submit 

an original and one copy of the brief responding to the issues raised 

by Appellant's brief, together with proof of service on Appellant, 

which shall be filed with the Clerk of this Court 45 days from 

service of Appellant's opening brief pursuant to SDCL 15-26A-75 and 

Appellant's reply brief shall be due 30 days from service of the 

DOH'S response brief. 

DATED at Pierre, South Dakota this 7th day of February, 
2025. 

ATT~ /I/ 

Cl~~e Supreme Court 
(SEAL) 

PARTICIPATING: Chief Justice Steven R. Jensen and Justices Janine M. Kern, 
Mark E. Salter, Patricia J. Devaney and Scott P. Myren. 



Howard Pallotta 

SOUTH DAKOTA 

IN THE SUPREME COURT 
OF THE 

STATE OF SOUTH DAKOTA 

APPEAL NO. 30970 

IN THE MATTER OF THE 
AMENDED BIRTH CERTIFICATE 
OF SIGRID KRISTIANE NIELSEN 

APPEAL FROM THE CIRCUIT COURT 
SIXTH JUDICIAL CIRCUIT 

HUGHES COUNTY, SOUTH DAKOTA 

THE HONORABLE 
MARGO D. NORTHRUP 

BRIEF OF 
SOUTH DAKOTA 

DEPARTMENT OF HEALTH 

DEPARfMENT OF HEALTH 

Robert D. Trzynka 
HALBACH SZWARC LAW F IRM 

108 S Grange Ave 
600 E Capitol 

Pierre, SD 57501 
605,773.3361 
howard.pallotta@state.sd. us 

Attorney for the Department 

Sioux Falls, SD 57104 
605,910.7645 
bobt@halbachlaw firm. com 
Attorneys for Appellant Sigrid Nielsen 

NOTICE OF APPEAL FILED JANUARY 17, 2025 
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PRELIMINARY STATEMENT 

Sigrid Nielsen shall be referenced as "Sigrid." The Department of Health 

shall be referenced as the "Department'' or the "Government." Reference to 

Sigrid's Appendix mate rials will be by the designation "APP." followed by the 

page number(s). Reference to the Department's Appendix materials will be by 

the designation "DOH APP." followed by the page number(s) . 

JURISDICTIONAL STATEMENT 

This case is an appeal of an order of the Hughes County Circuit Court on 

December 20, 2024, denying relief to the Pe titioner/Appellant. The Notice of 

Entry of Appeal was served on January 16 , 2025 . Pursuant to SDCL 15 -26A-

3(1), the order is appealable . 
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REQUEST FOR ORAL ARGUMENT 

No oral argument is necessary in this case. 

STATEMENT OF LEGAL ISSUES 

I. WHETHER THE TRIAL COURT CORRECTLY INTERPRETED THE 
DEPARTMENT'S SOUTH DAKOTA ADMINISTRATIVE RULE 

44:09:05:02. 

The circuit court found that Sigrid's right to amend "incorrec t data" 

regarding a birth certificate referred to data made at the time of the birth. 

Klein v. Sanford USD Medical Center, 20 15 S.D. 9 5, ,r 5,872 N.W.2d 802, 

806. 

City of Sioux Falls v. Ewoldt, 1997 S. D. 106 , ,r 17, 568 N. W.2d 764, 768. 

II. WHETHER THE TRIAL COURT CORRECTLY ANALYZED THE 
SUBJECT LEGISLATION USING RATIONAL BASIS TESTING. 

The circuit court found that under South Dakota law, transgender 

status is not a suspect class and therefore the rational basis test is 

applicable. 

State v. Krahwinkel, 2002 S.D. 160, ,r 19, 656 N.W.2d 451, 460. 

Gore v. Lee, 107 F.4th 548, 558 (6th Cir. 2024). 
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STATEMENT OF THE CASE 

Sigrid sought to amend a birth certificate from the Sixth Circuit court, 

the Honorable Margo Northrup. Though the birth certificate shows Sigrid is a 

male, she now identifies as a female and desires the birth certificate be 

amended to show a change in gender. The circuit court denied the reques ted 

relief finding that no incorrect data was on the birth certificate at the time of the 

birth and therefore lacked jurisdiction to order a new birth certificate or an 

amended birth certificate. 

The Department is not a party; however, this Court ordered the 

Department of Health to file a brief to "assist the Court in considering the 

issues in this case" on February 7, 2025. 

STATEMENT OF THE FACTS 

Michael Christian Nielsen was born in Brookings, South Dakota. APP. at 

011. The birth certificate issued by the Department shows the Appellant's sex 

as male. APP. a t 011. In 2021, Sigrid, then a Minnesota resident, c hanged her 

name to Sigrid Kristiane Nielsen. APP. at 009. After the name cha nge, Sigrid 

had her driver's license and passport changed to reflect she identities as a 

fema le. APP. at 015-019. 

Based upon these changes, she requested her birth certificate be 

amended to reflect a change in sex. APP. at 008-009. She presents as a female. 

STANDARD OF REVIEW 

Que stions of statutory interpretation are reviewed under the de novo 

standard. Mercer v. S.D. Attorney Gen. Office, 2015 S.D. 31, ,r 12 ,864 N.W.2d 

299, 302. Questions of a lleged violations of constitutional rights are reviewed 
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under the de novo standard. State v. Krahwinkel, 2002 S.D. 160, ,i 13,656 

N.W.2d 451, 458. 

ARGUMENT 

I. THE TRIAL COURT CORRECTLY ANALYZED THE DEPARTMENT'S 
REGULATION REGARDING AMENDING A BIRTH CERTIFICATE 
UNDER WELL SETTLED STATUTORY INTERPRETATION 

This case pres en ts an issue of first impression. At issue is the mea ning of 

state law and regulation regarding the amendment of a birth certificate. State 

law provides: 

A vital record may be amended in accordance w ith rules 
promulgated by the department pursuant to chapter 1-26. Each 
request for amending a birth, death, or marriage certificate, after 
one year from the event, shall be accompanied by an eight-dollar 
fee to the department for amending the record and filing the 
a ffidavit. 

SDCL 3 4-25-51. 1 

DOH APP. AT 26. 

The Department's administrative regulation regarding the amendment of 

a birth certificate provides in relevant part: 

Unless otherwise provided in this chapter or in statute, the 

Department of Health shall make all amendments to vital records. 

The following information is required: 

( 1) . ' ' . 

(2) An order from a court of competent jurisdiction which directs 

that the record be amended and provides the following information: 

(a) Information to identify the certificate . 

(b) The incorrect data as it is listed on the certificate; and 

1 Becau se no request to amend the birth certificate was made to the Department, the 
record does not show the fee paid in this case . Howe ver, the Department's regulation 
regarding amendments permits a r equest directly to the court. 
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(c) The correct data as it should appear. 

ARSD 44:09:05:02. 

DOH APP. AT 26 & 27. 

This case is novel because Sigrid claims that her transgender status in 

2025 renders data on the birth ce rtificate incorrect. 

In conducting statutory interpretation, words and phrases are given their 

plain meaning and effect. State ex rel. Dep't ofTransp. v. Clark, 2011 8. D. 20, ,r 

5, 798 N. W.2d 160, 162. Words are not read in isolation; rather the words of a 

s ta tu te are read in their con text and with a view to their place in the overall 

statutory scheme. Klein v. Sanford USD Medical Center, 2015 8. D. 95, ,r 13, 872 

N.W.2d 802, 806. When the language in a statute is clear, certain, and 

unambiguous, there is no reason for construction and court's only function is 

to declare the meaning of the statute as clearly expressed. Paul Nelson Farm v. 

South Dakota Dep't. of Revenue, 2014 S.D. 31 , ,r 10,847 N.W.2d 550,554. 

When a statute does not define a term, the court should construe the term 

according to its accepted usage and avoid a strained, impractical or absurd 

result. SDCL2-14-1; City of Sioux Falls v. Ewoldt, 1997 S.D. 106, ,r17, 568 

N.W.2d 764, 768. 

The trial court accurate ly used the primary tenants of statutory 

construction in reviewing the case. The trial court, reviewing both SDCL 34-25-

51 and ARSD 44 :09 :05:02, used the plain words of the statute and regulations, 

found the terms were unambiguous, read the statutes as a whole and refused 

to enlarge the relevant te rms. The trial court stated: 

In the context of a b irth certificate, the Court finds that the 
language is clear and unambiguous in tha t it requires the data to 
be amended to h ave been incorrect at the time the birth certificate 
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was created. A birth certificate is a very specific document 
evidencing the birth of a child. A birth certificate is only issued at 
birth. 

DOH APP. at 21. 

To make the interpretation it did, the trial court first d etermined it had 

no authority to issue a new birth certificate. 2 It then determined there was no 

ambiguity in the s ta tu tes a nd regula tions and found the te rm s to be c le ar. In a n 

abundance of caution, the trial court examined the Department's Birth Record 

Amendme nt Request affidavit a nd described the affidavit: 

Immediately followin g the d es c ription of the incorrect info rma tion 
as well as the correct information, the applicant must ce rtify as 
follow: FURTHER DEPOSE AND SAY THAT THE ABOVE FACTS 
ARE TRUE AND CHANGES ARE NECESSARY TO REFLECT THE 
FACTS AS THEY WERE AT THE TIME OF BIRTH, AND I REQUEST 
THAT THE RECORD BE CHANGED ACCORD INGLY. (All caps in 
original). Clearly, the Department's intention was to allow 
correc tion of incorrect data as it existed at the time of birth. 

DOH APP. a t 22. 

Additiona l principles of sta tutory construction and ca se law rein force the 

tria l court's interpretation. The sta tute at issue, SDCL 34-25-51, begins with 

the phrase, "A vital record may be amended." This refers specifically to records 

created at the time of birth. It does not authorize a vital record to reflec t events 

or fac ts occurrin g after the b irth. 

Examina tio n of th e terms "a mendme nt'', "am ends", and "amending", 

u sed in both the Government's statute a nd regula tion , underscores the ir 

ordina ry a nd lega l meaning. To "Amend" typica lly means to edit, a lter, o r 

adj ust. Black's Law defines "amend" as "[t]o correct or make usually small 

2 The circuit found the law per mitted a new birth certificate under two circumstances: 
adoption and legitimatization of a child . Sigrid would wa ive the argument for a new 
certificate as it is not made to the lower court. Hauck v . Clay Cnty. Comm 'n, 2023 S.D. 
43, ,J2, 994 N. W. 2d 70 7, 709 (citing State v. Hi Ta Lar, 20 18 S. D. 18, ,i 17 n.5, 908 
N.W.2d 18 1, 187 n.5). 
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changes to[.]" Black's Law Dictionary (12th ed. 2024). If the Department is not 

modifying the factual information as it existed at the time the birth certificate 

was created, then it is not making an amendment in any meaningful or legally 

recognized sense. Without a change in original facts, there is no true 

amendment, only the unauthorized insertion of post-birth information. 

One may study the syntactic construction of the phrase used in the 

regulation: "the incorrect data as it is listed on the certificate." "Incorrect" 

modifies "data," and the clause "as it is listed" describes how the data appears 

on the original birth certificate. Therefore, this language confirms that only the 

original certificate's contents, not post-birth information, may be amended. 

Finally, consider the teachings of both the Clark and Ewoldt cases that 

stand for the proposition that sta tutes must be interpreted as a whole, and 

courts should avoid constructions that lead to an absurd or impractical result. 

If the phrase "[t]he incorrect data as it is listed on the certificate" means a 

change in facts a fter the time the certificate was made, then the regulations at 

ARSD 44:09:02:05 (Facts to be established for delayed birth certificate); ARS D 

44:09:02:06 (Requirements for documents used as evidence for delayed birth 

certificate); and ARSD 44:09:02: 12 (Late filing of birth certificate) would all be 

superfluous. These provisions specifically address how to establish or amend 

birth facts when no certificate exists. 

Additionally, case law from the Ohio Court of Appeals supports the trial 

court's inte rpre tation in a closely analogous case. In re Application f or Correction 

of Birth Record of Adelaide, 191 N.E.3d 530, 535-536 (Ohio App. 2022). In tha t 

case, the court co nsidered a case in which a trans gender person requested to 

alter a birth certificate. The statute at issue allowed an amendment of a birth 
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certificate if it "has not been properly and accurately recorded." Id. The Ohio 

Court found that the statute was not ambiguous and allowed only a change of 

the facts at the time of birth. Id. The Ohio Courts tated: 

Based on the plain language of the statute, we do not find that 
this language "has not been properly and accurately recorded" is 
ambiguous. Adelaide contends that the phrase "has not been" is in 
the present perfect tense such that the statute permits any 
changes that occur in the time period before and up to the present 
moment. We do not agree that the use of the tense means what 
she contends. Rather, the language emphasizes the fact that an 
individual, at any time after the error is discovered, may file to 
correct the error because it has not yet been corrected. It does not 
mean that because something has changed after the original 
determination occurred that it then makes the original 
determination incorrect. Further, immediately following language 
is "accurately or properly recorded." Birth records are recorded at 
the time of birth, or shortly thereafter, and are then filed with the 
office of vital statistics. The language re garding the accurate and 
proper recordation of the information relate s back to the original 
filing of the birth record and whether it was properly and 
accurately recorded at tha t time. 

Id at 535. (citation omitted) (distinguishing Ray v. McCloud, 507 F. Supp. 3d 

925 (8. D. Ohio 2020) (left undisturbed by In re Correction of Birth Certificate of 

Adelaide, 252 N. E . 3d at 1, 177 Ohio St. 3d at 281) (2024); see also K v. Health 

Division, 277 Or 371,375, 560 P2d 1070, 1072 (1977) (en bane) (holding that a 

birth certificate is an historical record of the facts as they existed at the time of 

birth. 

Based on the rules of statutory construction, the trial court's rationale, 

and the additiona l case law presented to this Court, the Court should affirm the 

lower court's decision. 

II. SIGRID'S CLAIMS FAIL TO JUSTIFY OVERTURNING THE TRIAL 
COURT'S DENIAL TO AMEND. 

Sigrid takes several issues with the tria l court's rationale. One claim is 

that the term "incorrect" is not de fined in ARSD 44:09:05:02(2) and is then 
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ambiguous. She also claims that changing the sex on the birth certificate is 

analogous to a name change. A third issue is she asserts that the court 

enlarged the words of the regulation by concluding that a birth certificate only 

addresses what occurred at birth and shortly after birth. She offers the defeat of 

a legislative act in 2025, House Bill 1260, as evidence that the legislature 

rejected a requirement that biological sex be evidenced as of the date of birth. 

Finally, she argues that confusion will be created because of her sex 

designation on her birth certificate (male) and her new driver's license and 

passport which both show she is female. 

Respectfully, while Sigrid claims the term "incorrect'' is not defined she 

ignore s the te rm amendment, amend, amending, a nd the phrase "incorrect data 

as it is listed on the certificate ." ARSD 44:09 :05:02 . All of these words reflect 

the meaning that the statutory amendment to a birth certificate grants a 

change of the facts made at the time of birth. 

With re spect to the a lle gation that he r request is analogous to a name 

change, this argument fails to acknowledge that unlike the single state 

regulation allowing for a birth cer tificate amendment, state statutes provide for 

numerous changes of names under certain circumstances. For example, in the 

case of unknown parents, a physician examines the child and assigns a name 

within 7 days (SDCL 34-25 -14), the legi timation of child provides for a new 

birth certificate (SDCL 34-25-15), an adoption allows a new birth certifica te 

(SDCL 34-25-16) , a new birth certificate is permitted for a c hild born in a 

foreign nation who is adopted (SDCL 34-25-16.1), and a new birth certifica te is 

approved for children who are crime victims (SDCL 34-25-16 .8). In all these 

cases name c hanges require a new birth certificate, not an amended certificate. 
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Sigrid did not meet the statutory requirements for a new certificate, nor did she 

meet the requirements for an amended "certificate". 

Sigrid's claims of confusion between a sex designation on the birth 

certificate with her driver's license and birth certificate is unavailing. A vital 

statistics record, including a birth certificate is not a public record nor can be 

viewed by anyone. SDCL 34-25-8; 34-25-16.5; 34-25-52.5. 

Regarding the allegation that the trial court enlarged the statute's 

meaning by finding that the term "correc t data" meant the data at the time of 

birth, this issue is the essence of the case-----when may data be corrected. Not 

every word uttered by the court to decide the base issue enlarges a rule's 

meaning. 

Analyzing 2025 House Bill 1260 and the fact of its defeat are also 

ineffective to construe the current law. Defeated legislation may not be used to 

interpret current law or regulation. See Heu miller v. Heumiller, 2012 S. D. 6 8, ,i 

10,821 N.W.2d 8 47,850 (citing Bertelsen v. Allstate Ins. Co., 2009 S.D. 21, ,i 

15, 764 N.W.2d 495, 500) (arguing "when the language is clear, this Court does 

not review legislative history''). Lolley v. Campbell, 28 Cal. 4th 367, 378, 378-

379, 48 P.3d 1128, 1135 (2002) (holding that we can rarely determine from the 

failure of the legislature to pass a particular bill what the intent of the 

legislature is with respect to existing law); . Regardless, 2025 House Bill 1260 is 

also inapplicable. It proposed changes to birth certificates, driver's licenses, and 

non-drive r's identification cards, and proposed amend men ts to the definition of 

a male and fema le. It is important to recognize that legislators may have voted 

against the bill for a range of reasons, some believing it unnecessary given 

existing statutes and regulations, other for reason not publicly stated. What 
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cannot be done is to draw a definitive conclusion from legislative silence or in 

inaction. Inferring clear legislative intent from a failed bill is speculative at best 

and improper as a means of proving statutory meaning. Therefore, the defeated 

proposal cannot be used to stand for Sigrid's proposition that the Legislature 

rejected the lower court's ruling in this case. 

III. THE TRIAL COURT'S ANALYSIS OF SIGRID'S SOUTH DAKOTA 
CONSTITUTION ARTICLE VI § 18 DUE PROCESS CLAIM WAS 
FRAMED BY ITS STATUTORY INTERPRETATION OF THE 
CONSTITUTIONAL CASELAW, AND BOLDTERED BY FEDERAL 
CIRCUIT CASELA W. 

United States Supreme Court precedent as well as this Court's precedent 

requires neutrality in governmental decision-making. In City of Cleburne v. 

Cleburne Living Center, Inc, 473 U.S. 432, 439-440, 105 S. Ct. 3249, 87 L. Ed. 

2d 313 (1985) (citations omitted), the U.S. Supreme Court summarized equal 

protection analys is stating: 

The Equal Protection Clause of the Fourteenth Amendment 
commands that no State shall "deny to any person within its 
jurisdiction the equal protection of the laws," which is essentially 
a direction that all persons similarly situated should be treated 
alike. Section 5 of the Amendment empowers Congress to enforce 
this mandate, but absent controlling congressional direction, the 
courts have themselves devised standards for determining the 
validity of state legislation or other official action that is 
challenged as denying equal pro tectio n. The ge neral rule is that 
legisla tion is presumed to be valid and will be sustained if the 
c lassification drawn by the statute is rationally related to a 
legitimate state interest. When social or economic legislation is at 
issue, the Equal Protection Clause allows the States w ide latitude, 
and the Constitution presumes that even improvident decisions 
will eventually be rectified by the democratic processes. 

The general rule gives way, however, when a statute classifies by 
race, a lienage, or national origin. These factors are so se ldom 
relevant to the achievement of any legitimate state interest that 
laws grounded in such considerations a re d eemed to reflect 
prejudice and antipathy- a view that those in the b urdened c lass 
are not as worthy or deserving as others. For these reasons and 
because such discrimination is unlikely to be soon rectified by 
legislative means, these laws are subjected to strict scrutiny and 
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will be sustained only if they are suitably tailored to serve a 
compelling state interest. Similar oversight by the courts is due 
when state laws impinge on personal rights protected by the 
Cons ti tu tion. 

City of Cleburne, 4 73 U.S. at 439-440. When applying the Equal Protection 

clause of the Fourteenth Amendment to social or economic legislation, the state 

need only show a rational means to serve a legitimate end. Id. at 441-442 

(applying rational basis test regarding zoning legislation); Schweiker v. Wilson, 

450 U.S. 221,230, 101 S. Ct. 1074, 67 L. Ed. 2d 186 (1981). (applying rational 

basis tes ting to legislation for the eligibility of supplemental security income 

benefits); Des Moines Midwife Collective, LLC v. Iowa Health Facilities Council, 

756 F. Supp. 3d 722, 725 (S.D. Iowa 2024) (applying rational basis test to 

health certificate law); Gallager v. City of Clayton, 699 F.3d 1013, 1018-1019 

(8th Cir. 2012) (rejecting intermediate and strict scrutiny for outside smoking 

regulation); cf. See, Students for Fair Admissions Inc. v. President and Fellows of 

Harvard College, 600 U.S. 181,206, 143 S. Ct. 2141, 216 L. Ed. 2d 857 (2023) 

(applying strict scrutiny to case involving national origin) ; Miller v. Johnson, 515 

U.S. 900,904, 115 S. Ct. 2475, 132 L. Ed. 2d 762 (1995) (applying strict 

scrutiny to race classification). 

The trial court's view of the legislation at issue in this case is that the law 

invo lved the changing of a birth certificate. This perspective matc hes where the 

law found in the state's health code under vital statistics. See SDCL chapter34-

25 "Vital Records and Burial Permits." As such the trial court correctly viewed 

this legisla tion as social legislation much like the Iowa Health Facilities a nd City 

of Clayton, supra cases cited above. As such, the court a pplied rational basis 

testing to the law afte r analyzing it using this Court's jurisprudence and federal 

caselaw regarding whether a sex marker creates some fundamental right. 
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In Krahwinkel, a truck driver was convicted of violating South Dakota's 

overweight motor vehicle statutes and was assessed civil penalties. Krahwinkel, 

2002 S.D. 160, 12,656 N.W.2d 451, 455-456. He claimed the South Dakota 

law to be a violation of the 14th Amendment. This Court examined the claim 

starting with the presumption of constitutionality. The presumption is not 

overcome until the act is clearly and unmistakably shown beyond a reasonable 

doubt to violate fundamental constitutional principles. Id at 460. If the statute 

reviewed does not encompass a fundamental right, as uspect classification, or 

an intermediate scrutiny classification, a rational basis test is applicable. People 

in Interest ofZB., 2008 S.D. 108, 17, 757 N.W.2d 595, 599 (citing Krahwinkel, 

2002 S.D. 160,119,656 N.W.2d at460). The Krahwinkelcourtcited City of 

Aberdeen v. Meidinger, 89 S.D. 412,233 N.W.2d 331 (19 75), for the two-prong 

test to determine whether a law violates the 14th Amendment under a rational 

basis test. The Court found that the state law did not violate the first prong of 

the rationale basis test because equal protection does not require that all 

persons be treated identically, but it does require that dis tinctions have some 

relevance to the purposes for which classifications are made. People in Interest 

of ZB., 2008 S.D. 108,110,757 N.W. 2d 595, 600. In Krahwinkel, 2002 S.D. 

160, the truck driver focused his argument on the type of loads and how they 

were fined. This Court found that his focus was incorrectly placed and instead 

the correct focus was on how the law applied to the identity of drivers. 

Krahwinkel, 2002 S.D. at 121,656 N.W. 2d at 461. Also, it found it important 

that all drivers faced the same penalties for the same violations. 

Rationale basis testing was used correctly by the trial court in this case. 

The trial court a lso relied on caselaw from the 6 th Circuit Federal Court of 
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Appeals regarding whether a request for a sex change is a suspect 

classification. In Gore v. Lee, 107 F.4th 548 (6th Cir. 2024) the Sixth Circuit 

Court of Appeals considered a case in which the state department of health 

commissioner was sued for failing to allow a sex change as listed on a birth 

certificate. The Court rejected the notion that transgender persons are a 

suspect class stating: 

We have considered and rejected this theory before. The plaintiffs 
face the same problem now as the plaintiffs did in Skrmetti. 
"[N]either the Supreme Court nor this Court has recognized 
transgender status as a suspect class." Id. Rational basis review 
applies. Id. As Skrmetti explained, the plaintiffs cannot show that 
they qualify as a suspect class. Id. at 486-87. Unlike existing 
suspect classes, transgender individuals "do not exhibit obvious, 
immutable, or distinguishing characteristics that define them as a 
discrete group". Bowen v. Gilliard, 483 U.S. 587,602, 107 S. Ct. 
3008, 97 L. Ed.2d 485 (19 87) (quotation omitted). Transgender 
identity re fers to "a huge va riety of gender identities a nd 
expressions." Standards of Care for the Health ofTransgender and 
Gender Diverse People, Version 8, 23 Int'! J. of Transgender Health 
Sl, S15 (2022). Ge nder ide ntity is not "definitively ascertainable at 
the moment of birth", Ondo, 795 F. 3d at 609, and it can change 
over time, Skrmetti, 83 F. 4th at 487. The Supreme Court "has 
never defined a suspect or quasi-suspect class on anything other 
than a trait that is definitively ascertainable at the moment of 
birth." Ondo, 795 F. 3d at 609. Gender identity does not meet that 
criterion. 

Gore v. Lee, 107 F.4th 548, 558 (6th Cir. 2024); (citing L. W v. Skirmetti, 83 F. 

4th 460, 480-82 (6th Cir. 2023); Ondo v. City of Cleveland, 795 F.3d 597, 609 

(6th Cir. 2015); See F. V v. Barron, 286 F. Supp. 3d 11 3 1 (D. Idaho 2018) 

(holding that transgender is an immutable class and subject to intermediate 

scrutiny). 

Because of the 6th Circuit's persuas ive holding, the tria l court's analys is 

of the law under a rational basis test is correct. The court's finding that the 

state's inte rest in correc t b irth statistics is a rational basis for the law. 
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IV. 
SIGRID'S CLAIMS SHOULD BE REVIEWED UNDER RATIONALE 
BASIS 

Sigrid focuses her argument3 on what facts can be amended in a birth 

certificate--namely the sex marker4 . The government contends that the proper 

focus is the type of law involved and whether the law applies equally to people. 

Sigrid also contends that the birth certificate amendment statute should 

be reviewed under a strict scrutiny standard because the government targets a 

class historically subjected to discrimination, has a defining characteristic 

bearing no relation to perform or contribute to society, has immutable 

characteristics and is politic ally powerless. The law at issue in this case ta rgets 

no one. It is a health statistics law about amending birth certificates. It has n o 

application to either sex and applies to all people similarly. If the argument is 

that it affects pe rsons differently, yes, it arguably constricts many persons from 

amending birth documents and statistics. Take for example, the registrant 

(person of either sex) who is unable to alter certifier5 or parent worksheet data 6. 

Or, the person who may not be able to show evidence of a change. And, yes 

data that changes but not a change a t the date of birth. But all of these 

restrictions are not targeted at the sexes or a ny group. 

Sigrid c la ims a transgender status makes her politically powerless and 

renders that status a suspect c lassification. However, the fact that she has had 

her driver's license and passport c h anged to signify a different sex belie s this 

3 The Department believes that statement oflegal issues in the Table of Contents("the Circuit Court Legally 
Erred in its Treatment of the Insurance Proceeds") is a typographical error .. 
4 Through not asserted by Sigrid, it appears that the equal protection challenge here is an as-applied 
challenge. Iowa Tight to Life Committee v. Tooker, 7 17 F 3d 5 7 6, 587 -588 (8th Cir. 2013 );Libertarian Party 
v. Krebs, 209 F Supp 902, 9 11 (D. S.D. 2018). 
5 DOH App. at 29. 
6 DOH App. at 11_ 
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argument. Perhaps demonstrating some political power of transgender persons, 

a number of states allow their citizens to alter the sex on birth certificates upon 

a showing required by law. 7 And as the court recognized by the Circuit panel in 

Gore v. Lee, supra. this political power continues to evolve. 

Sigrid cites four cases to support her position8 . Each of those cases are 

distinguishable from the case at bar. Sigrid cites the F. V v. Barron, 286 F. 

Supp. 3d 1131, 1140-1141 (D. Idaho 2018) and F. V v. Jeppesen, 477 F. Supp. 

7 The following 23 states, a territory, and the District of Colombia specifically allow a change to the sex on 
a birth certificate for different reasons, showing the variations of being a transgender person: 

a) Alaska (Upon a signed statement from, social worker, psychologist, counsel or physician 
b) Arizona -A.R.S. §36-337 Amendment, (upon proof of a sex change or chromosomal 

count) 
c) D.C. - DC ST §7-231.22 (Proofof attestation from physician) 
d) Delaware - 16 Del. Admin. Code 4205-100 (Proof of surgical, hormonal, psychological 

or gender transition) 
e) Guam - G.C.A §3222 
f) Idaho - IDAPA 16.05.08.201 (Notarized affidavit and application) 
g) Illinois 410 ILCS 353/17 (Affidavit by physician and name of registrant) 
h) Indiana - 140 IAC 7-1.1-3 (Appropriate medical intervention required) 
i) Iowa Admin Case 761-604.5 (321) (7) (b) (statement by physician or designatory 

statement) 
j) Kansas - K.A. R 28-17 -20 (b) (1 )(A )(i )(Registrant or parent's affidavit that sex was 

incorrectly recorded at birth) 
k) Kentucky- KRS §213 .121 (Statement by physician and court order indi cating change in 

surgical procedure) 
1) Maine - 22 M.R.S.S §2765 (Proofofsurgical procedure) 
m) Maryland - MD Code, Health - General, §4-211 (b) (1 ) (i) 
n) Massachusetts - M.G.L.A 333-2832 (Administrative process requiring no proof foo 

surgery) 
o) Michigan - M.C.L.A 333-2832 (Administrative process requiring no proofof surgery) 
p) Missouri - 19 MO Code of state regulations 10-10. 11 0 (2) (A) (9) 
q) Montana (Gender designation form and affidavit) 
r) New Jersey- N.J.S.A 26:8-40.12 (Request by form) 
s) New Mexico - N.M. Admin Code 7.2.2 .17 (Application for gender change) 
t) New York - McKinney's Public Health Law §4138 (Administrative process showing 

appropriate medical intervention) 
u) North Carolina N.C.G.S.A. §130A-118(b ) (Administrative amendment) 
v) North Dakota (Medical certification of sex reassignment) 
w) Pennsylvania (Affidavit with letter from treating physician) (28 Pa. Code §1.4) 
x) Virginia - VA Code ann. §32 .1-261 (Proofof Appropriate treatment for gender 

transition) 
y) Washington ( WAC 246-490-075) (Admin. Process) 

8 There are additional cases that are supportive of the trial court's determination in this case. Eknes-Tucker, 
v. Alabama, 80 F 4th 1205, 1226-1231 (11 th Cir. 2023) (holding that state legislation making it a crime to 
administer puberty blocking medication or cross-sex hormone treatment to a minor does not violate equal 
protection). 
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3d 1144, (D. Idaho 2020) cases for the proposition that courts have found law 

disparately affecting transgender persons to be violative of the equal protection 

clause. However, the Barron case is actually about Idaho policy that 

categorically denied a sex change marker to be changed. Barron, 286 F. Supp. 

3d 1131. South Dakota's law and regulation does not reference sex, nor does it 

categorically deny a change to the record . The law does not require every person 

to be treated identically just equally. The Sou th Dakota law does not treat 

anyone unequally--it simply requires the facts to be changed to have occurred 

at birth. 

The Jeppesen case is also distinguishable. Jeppesen, 4 77 F. Supp. 3d 

1144. After the ruling in Barron, Idaho officials simply altered policy to allowed 

transgender persons request a court o rder but admitted to the court that n o 

other change had been made to the policy. The Jeppesen court needed little 

time to conclude that the policy had not changed. The Health Department has 

had no say in this matter until this Court ordered briefing. 

The third case used by Sigrid is the Bostock v. Clayton County, 590 U.S. 

644,140 S. Ct. 1731, 207 L. Ed. 2d 218 (2020) case. In this case, the Supreme 

Court concludes that in a Title VII discrimination case, a but-for-causation test 

is used to determine whether sex is the basis for discrimination. This c ase is 

not a Title VII discrimination case. It does not involve hiring but rather the 

change in a document. 

The last case used by Sigrid is Ray v. McCloud, 507 F. Supp. 3d 925 

(S.D. Ohio 2020). This case also involves an Ohio policy of not allowing the sex 

marker on a birth certificate to be changed. However, subsequent Ohio 

jurisprudence considering the Mcc loud case precedent in the context of Ohio 
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Probate law is consistent with the South Dakota trial court's decision in this 

case. See In re Application for Correction of Birth Record of Adelaide, 19 1 N. E. 3d 

530 (0 hio Ct. App. 2020) holding that in a probate case the law in restricts 

"incorrect data" to data at the birth date). 

Rationale basis testing was used correctly by the trial court in this case. 

Under this two- part test a law's constitu tionality is tested by (1) does the 

statute apply equally to all people, and (2) is the re a rational relationship 

between the classifica tion and some legitima te legis lative purpose. Both the 

state statute a t SDCL 34-25-51 a nd the regula tion at ARSD 44:09:05:02 do 

apply equally to all persons. The statute simply references amended birth 

certific a te requests a fter one year from the date of birth. It classifie s no one . The 

regula tion simply requires a name, the data tha t is incorrec t a nd the correct 

data. It requires the use of an affidavit o r a court order. The Departme nt's 

position is that all of this data may be amended for data that is incorrect at the 

date of birth, not data that c hanged a fte r b irth. 9 Because the fi rs t prong of the 

test is not met, it is the Depa rtment's position there can be no finding tha t the 

sta tute or regu la tion vio late s the equal p rotec tion clause . To be clear, reference 

in SDCL 34-25-51 "to a change one year afte r the event'' is a refe re nce to the 

d ate of birth, not a re ference to some date in the future. 

Reviewing the second pa rt of the test, there is a rationa l relationship 

betwee n a n indication of sex 10 on a birth certificate a nd a legitimate government 

purpose. The s ta te has spe n t years tracking la rge amoun ts of data poin ts a t the 

9 There is an exception to this rule that is not applicable to this case. If evidence is produced that is seven 
(7) years or older from a hospital, church, school, or census showing a change on a birth certificate, the 
Department will make that change. 
10 The element of "gender" is not recognized by South Dakota vital records. The element of "sex' on a birth 
certificate is recognized. 
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date of birth. The public document shows the following items that can be 

changed by the registrant: 

Name 
Date of birth 
County of birth 
Parents name prior to first marriage 
Parent 
File number 
Sex 
File date 

There are also a number of elements that may not be changed by the 

registrant1 1. This data is entered by the parents of the child or the physician (or 

other practitioner) delivering the baby. The fact that there are parts of the vital 

record that may not be changed by any registrant creates a category for which 

no amendment can be made by the registrant. 

The trial court correctly found there is no suspect class, no fundamental 

right and rationale basis scrutiny testing suffices. 

CONCLUSION 

This Court should affirm the trial court's decision denying an 

amendment to the birth certificate. The Department respects Sigrid's position 

but the law does not permit an amended birth certificate in this case. The trial 

court correctly interpreted the unambiguous law that allows all people to alter 

incorrect facts recorded at the time of birth. It is not a fundamental right to be 

transgender and it is not a suspect class. Rationale basis equal protection 

11 No data on the parent's worksheet or certifier's worksheet may be changed by anyone other than the 
parent or certifier 
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testing is applicable in this case and is satisfied given the government's interest 

in proper recordkeeping for birth records . 
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APPENDIX I 

STATE OF SOUTH DAKOTA, ) IN CIRCUIT COURT 
)SS. 

COUNTY OF HUGHES ) SIXTH JUDICIAL CIRCUIT 

) 

IN RE MATTER OF THE ) 32CIV24-203 

PETITION OF SIGRID ) 

KRISTIANE NIELSEN FOR ) 
ORDER DENYING 

AN AMENDED BIRTH ) 
PETITION FOR NEW 

CERTIFCATE ) 
BIRTH CERTIFICATE ) 

A hearing on Petitioner's Motion to Amend her Birth Certificate was held on December 9, 

2024, the Honorable Margo Northrup presiding. Petitioner, Sigrid Kristiane Nielsen. appeared 

virtually and was represented by her attorney, Robert Trzynka. For the reason set forth below, 

Petitioner's Petition is DENIED. 

BACKGBQT/NQ 

Petitioner, Sigrid Kristiane Nielsen ("Sigrid"), filed a Petition for Motion to Arn.end her 

Birth Certificate ("Petition") on September 24, 2024. The Petition alleged that her gender marker 

on her original birth certificate was male. She alleged the State of Minnesota legally recognized 

her name change from Michael Christian Nielsen to Sigrid Kristiane Nielsen. 

LEGAL mscussION 

Sigrid seeks a new birth certificate reflecting a changed gender marker. "The South Dakota 

Legislature has enacted statutes governing vital records and the registration, amendment, and 

certification of births, deaths, fetal deaths, burials, marriages and divorces. These statutes provide 

for only two instances in which a new birth certificate is to be issued. The first instance is upon 

legitimation of the child. [t]he second instance in which a new birth certificate is issued is upon 

adoption." Dorian v. Johnson.297 N.W.2d 175, 177 (S .D. 1980) (internal citations omitted). 

Therefore, the Court is without jurisdiction to order the issuance of anew birth certificate to reflect 

a changed gender marker. "The legislature did, however, give the secretary of health the authority 
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STATE OF SOUl'HDAKOTA 
:SS 

COUNTY OF HUGHES ) 
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SUPREME COURT 
ST ATE OF SOUTH DAKOTA 
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JAN 2·2 2025 

~.IJ~.:/ 
Cler 

INCIRCUIT CmJRT 

SIXTH JUDICIAL CIRCUIT 

32CIV24-000203 
PETITION TO AMEND BIR.TI! CERTIFICATE 

OF SIGRID .Kru:STIANE NIELSEN. NOTICE OFENI'RY OF ORDER 

YOU WILL HEREBY TAKE NOTICE that on December 20, 2024, the Court entered 

an Order in the above-captioned matter, which was filed with the Hughes County Clerk of Court 

on the same day. A copy of said order is attached and made a part of this Notice of Entry of 

Order, the same as iffullyand complerely set forth herein. 

Dated January 16, 2025. 
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Attorneys for Petitioner 
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to adopt regulations under which a certificate could be amended.,., ill. Therefore, the Court will 

analyze whether Sigrid.may be entitled to an amended birth certificate. 

Whether the Court has jurisdiction to grant Sigrid an amended birth certificate is contingent 

on an analysis of the statutory and regulatory framework. relating to birth certificates. For starters 

SDCL 34-25-51 authorizes the amendment of a birth certificate in accordance with the rules 

promulgated by the Department of Health ( .. Department"). The relevant regulations are contained 

in Article 44:()():05 ARSD 44 09:05:02 sets forth: 

Unless otherwise provided in this chapter or in statute, the 
Department of Health shall make all amendments to vital records. 
The following information is required: 

(Empha.'>is added). 

(1) An affidavit of correction setting forth the following: 
(a) Information to identify the certificate; 
(b) The incorrect data as it is listed on the 

certificate; and 
( c) The correct data as it should appear; or 

(2) An order from a court of competent jurisdiction which 
directs that the record be amended and provides the 
following information: 

(a) Information to identify the certificate; 
(b) The btcorrect data as it is listed on the 

certificate; and 
(c) The correct data as it should appear. 

Thus, there are two methods by which the Department authorizes amendments to vital 

records, i.e. by affidavit or court order. But the substantive information required for the 

amendment is the same regardless of whether the amendment is made by affidavit or court order. 

In either case, the applicant must identify the "incorrect data as it is listed on the certificate .. 

ARSD 44:09:05:02 (!Xb) and (2)(bXemphasis added). The issue then becomes whether data that 

was correct at the time that the vital record was created (in this case a birth certificate) qualifies as 

incorrect data at some later date as a result of changed circumstances. 
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The rufos regarding statutory and administrative rule construction are welt settled. ' 11 te 

purpose of statutory construction is to discover the true intention of the law, which is to be 

ascertained primarily from the language expressed in the statute. [Courts] must give a statute's 

language 'a reasonable, natural, and practical meaning' to affect its purpose. Essentially the same 

tenets apply to [a Court's] construction ofadministrative rules." First Gold Inc. v. South Dakota 

Dept of Revenue and Regulation. 2014 S.D. 91 , 16, 857 N.W.2d 601,604 (internal citations 

omitted). "When regulatory language is clear, certain and unambiguous, [the Court's] function is 

confined to declaring its meaning as clearly expressed." Citibank N .A. v. South Dakota Dept. of 

Revenue.2015 S.D. 67, ,i 12 868 N. W.2d 381, 387 (quoting Schroeder v. Dep't of Soc. Servs. 

1996 S.D. 34,,i 9,545 N. W.2d. 223, 227-28 ... When engaging in statutory interpretation, [Courts] 

give words their plain meaning and effect, and read statutes as a whole, as well as enactments 

relating to the same subject." Paul Nelson Fann v. S.D. Dep't ofRevenue. 2014 S.D.31,,i 10,847 

N. W.2d 550, 554. "Courts should not enlarge a statute beyond its declaration ifits terms are clear 

and unambiguous." De Smetlns. Co. of South Dakota v. Gibson 1996 S.D. 102, iJ7, 552 N. W.2d 

98, 100. 

The Department's regulations authorize correction ofincorrect data. In all instances, the 

petitioner must identify "[t]he incorrect data as itis listed on the certificate/' ARSD 44:09:05:02 

(I X2) and (2X2) . In the context of a birth certificate, the Court finds that the language is clear and 

unambiguous in that it requires the data to be amended to have been incorrect at the time the birth 

certificate was created. A birth certificate is a very specific document evidencing the birth ofa 

child. A birth certificate is only issued upon birth. 1 It is not intended to chronicle a person's life 

and associated chang es. It only addresses what occurred at and shortly after birth. An amendment 

1 With the exception of legitimation and adoption of a child, none of which are implicated in the 
case at bar. 
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reflecting a changed gender marker would not correct incorrect data, rather it would reflect a 

change in a person•s gender. 

Ordinarily, statutory construction is used to ascertain the intent of the legislature. It follows 

then, that construction of administrative regulations is used to determine the intent of the issuing 

agency, in this case the Department of Health. This is not necessary because the Court finds ARSD 

44:09:05:02 to be clear and unambiguous. But to the extent that there is some doubt as to the 

Department's intention, one need look no further than the form promulgated by the Department 

for an amendment by affidavit, which requires the same substantive information as a court order. 

https: I I doh. sd. gov lmedialrekjrpxy /birth-record-amendment-request-form. pdf (Department's Birth 

Record Amendment Request). Immediately following the description of the incorrect infonnation 

as well as the correct information, the applicant must certify as follows: 

FURTHER DEPOSE AND SAY THAT THE ABOVE FACTS 
ARE TRUE AND CHANGES ARE NECESSARY TO 
REFLECT THE FACTS AS THEY WERE AT THE TIME OF 
BIRTH, AND I REQUEST THAT THE RECORD BE 
CHANGED ACCORDINGLY. 

(AU caps in original}. Clearly, the Department's intention was to allow correction of incorrect 

data as it existed at the time of birth. 

Furthermore, this Court holds that the vital records statutes do not run afoul of the equal 

protection clause. The equal protection clause in the Fourteenth Amendment oflhe United States 

Constitution and Article VI, § 18 of the South Dakota Constitution guarantee equal protection of 

the laws to all persons. State v. Krahwinkel. 2002 S.D. 160, ,i 19, 656 N.W.2d 451 , 460. 

Heightened review will be given to statutes that encompass fundamental rights or suspect 

classifications. Id. Since the vital records statutes do not encompass a fundamental right, the 

question turns to suspect classifications. 
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The Supreme Court has not recognized transgender status as a suspect class. Gore v. Lee, 

107 F.4th 548,558 (6th Cir. 2024). Suspect classifications are based on immutable characteristics. 

Mass. Bd. OfRet. v. Murgia. 427 U.S. 30J, 313(1976). However, transgenderindividuals"do not 

exhibit obvious, immutable, or distinguishable characteristics that define them as a discrete group." 

~ 107 F.4th at558(quoting Bowen v. Gilliard 483 U.S. 587,602 (1987). Afterall, transgender 

identity refers to "a huge variety of gender identities and expressions." lg_ (quoting Standards of 

Care for the Health of Transgender and Gender Diverse People, Version 8, 23 Int1 J. of 

Transgender Health S 1, S 15 (2022)). Furthermore, gender identity is not ascertainable at the 

moment ofbirth and can change overtime. Gore 107 F.4th at558. The Supreme Court has only 

defined suspect or quasi-suspect classes on traits that are definitively ascertainable at birth, like 

race or sex. Ondo v. Citv of Cleveland, 795 F.3d 597,609 (6th Cir. 2015). Therefore, transgender 

identity does not qualify a.c; a suspect classification and rational basis review applies. Gore. 107 

F.4th at 558. Therefore, since the statutes in question do not turn on a fundamental right or suspect 

classification, the rational basis testis applicable. State v. Krahwinkel, 2002 S.D. 160, ill, 656 

N.W.2d451 460♦ 

The rational basis analysis is a two-prong test Id. First, the court must answer "whether 

the statute sets up arbitrary classifications among various persons subject to it." Id. Second, the 

court must determine "whether there is a rational relationship between the classtficatfon and· some 

legitimate legislative purpose. Id. 

Equal protection oflaw requires the rights of every person be governed by the same rule 

oflaw. Id. at 1 21. This does not mean that each person must be treated identical, but that the 

distinctions have some relevance to the purpose for which classifications are made. Id. The policy 

treats each member of society the same, .. those applicants who produce evidence that the doctor 
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erred in identifying their biological sex at birth and those who do not" Gore, 107 F.4th at 555. 

Given South Dakota's goal of accurately recording the sex of newborns, this distinction is rational 

(i.e. was the child a boy or girl). 

The classification, though rational, must still have a legitimate state interest. This Court 

finds the same legitimate state interest for the policy in~ exists in our own statutes. 

Ample legitimate explanations support ·Tennessee's amendment policy. Tracking 

the biological sex ofinfants at birth "aid[s] the public health of the state." Tennessee 

collects this information to assist in "preparing and publishing reports of vital 

statistics," and those reports help state and federal officials to track important 

medical and sociological trends. Tennessee likewise -has an interest in maintaining 

a consistent, historical, and biologically based definition of sex. Allowing changes 

to reflect gender identity would mean that some birth certificates would show 

biological sex, others gender identity. Maintaining 3: consistent definition, based on 

physical identification at birth, "protect[s] the integrity and accuracy of 

(Tennessee's] vital records." That is a legitimate State interest. 

llL, at 560-61 (citations omitted). Since, South Dakota's vital records law does not "set up arbitrary 

clas sifications among various persons subject to it" and has a "rational relationship between the 

classificationand some legitimate legislative purpose" the law must be upheld, and petition denied. 

State v. Krahwinkel, 2002 S.D. 160, ,J 19,656 N.W.2d 451,460. 

CONCLUSION 

There is no dispute that Sigrid was born as a biological male. She now requests a new birth 

certificate to reflect her gender as a biological female. No doubt, this is very important to Sigrid, 

but the Court is duty bound to apply the law of the State of South Dakota. The Court lacks 
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-

jurisdiction to order a new birth certificate or an amended birth certificate reflecting a changed 

gender marker. 

ORDER 

For the reasons set forth above, it is hereby 

ORDERED that the Petition for New Birth Certificate filed on September 24, 2024, is 

DENIED. 

Dated this 20th day of December, 2024. 

Attest 
Greene, Ashtin 

Clerk/Deputy 

BY TII 8 COURT 

TuE HONORABLE MARGO N0RTIIRUP 

CIRCUIT COURT JUDGE 
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APPENDIX II 

South Dakota Codified Laws 
Title 34. Public Health and Safety (Refs & Annos) 

Chapter 34-25. Vital Records and Burial Permits (Refs &Annos) 

SDCL § 34-25-51 

34-25-51. Amendment of vital record--Fee for delayed amendment 

Currentness 

A vital record may be amended in accordance with rules promulgated by the department pursuant to chapter 
1-26. Each request for amending a birth, death, or marriage certificate, after one year from the event, shall 
be accompanied by an eight dollar fee to the department for amending the record and filing the affidavit. 

Credits 

Source: SDC 1939, § 27.0218; SL 1945, ch 103, § 3; SL 1947, ch 121, § 2; SL 1972, ch 194, § 39; SL 1978, 
ch 255, § 4; SL 1991, ch 279, § 3; SL 200 1, ch 129, § 2; SL 2005, ch 191, § 2. 

Notes of Decisions (2) 

SD CL § 34-25-51 , SD ST§ 34-25-51 
Current through the 2025 Regular Session and Supreme Court Rule 25-16 

End of Document 

APPENDIX III 

Administrative Rules of South Dakota 
Department of Health 

Article 44:09. Public Health Statistics 
Chapter 44:09:05. Amendment of Records 

© 2025 Thomson Reuters. No claim to original U.S. Government Works. 

44:09:05:02. Requirements for amending vital records. 

Currentness 

Unless otherwise provided in this chapter or in statute, the Department of Health shall make all amendments 
to vital records. The following information is required: 
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(1) An affidavit of correction setting forth the following: 

( a) Information to identify the certificate; 

(b) The incorrect data as it is listed on the certificate; and 

( c) The correct data as it should appear; or 

(2) An order from a court of competent jurisdiction which directs that the record be amended and provides 
the following information: 

(a) Information to identify the certificate; 

(b) The incorrect data as it is listed on the certificate; and 

( c) The correct data as it should appear. 

Credits 

Source: SL 1975, ch 16, § 1; 6 SDR 93, effective July 1, 1980; 24 SDR 60, effective November 13, 1997; 
26 SDR 89, effective January 9, 2000. 

General Authority: SDCL 34-25-51. 
Law Implemented: SDCL 34-25-51. 

Current through rules published in the South Dakota register dated June 9, 2025. Some sections may be more 
current, see credits for details. 

S.D. Admin. R. 44:09 05:02, SD ADC 44:09:05:02 
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Cl APPENDIX IV 
Certifier's Worksheet for Completing the Birth Certificate 

We~~~ci1 HE.AlTH 
This worksheet is to be completed by the facility using the prenatal record, mother's medical records and the labor and delivery 
records. If the mother's prenatal care record is not in her hospital chart, please contact her prenatal care provider to obtain the 
record or a copy of the prenatal care information. Please do not provide information from sources other than those listed. 

This worksheet should not be completed by the parents except in the case of a home birth. In the case of a home birth, 
this worksheet should be completed by the certifier (person delivering the child) or the mother. 

Birth Information 

1. Twins? 0 Yes, Baby 2/B 

2. Sex? 

0 No 

D Male 

0 Yes, Baby 1/A 

D Female D Not yet determined 

3. Date of Birth? 4. Time of Birth? ______ (Use Military Time) 

MM/DD/YYYY 

5. Facility Name 

(If home birth - address, if en route list hospital name where first removed from the vehicle.) 

6. County of Birth _______________ Zipcode 

7. City, Town or Location of Birth 

8. T~ of Place of Birth? 
U Clinic/Doctor's Office 
D Freestanding Birthing Center 

□ Hospital 
Oother 

(Named place- describe e.g. McDonalds) 

Certifier /Attendant Information 
1. Certifer's Name & Title 

Inside City Limits? 

0HomeBirth 
Planned to Deliver at Home? 

0Yes 
0No 
□unknown 

0Yes 
0No 

(The individual who certifies to the fact that the birth occurred. May be, but need not be the same as the attendant.) 
D CNM D Nurse Practitioner D Physician (MD, Resident, 
D D.O. D other (Includes the father, Intern) 
D EMT etc.) D Physician's Assistant 
0 Nurse (RN, LPN, NC) 0 other Midwife O Unknown 

2. Attendant's Name & Title 
(The individual physically present at the delivery, who is responsible for the delivery. If an intern or nurse midwife delivers an infant 
under the supervision of an obstetrician who is present in the delivery room, the obstetrician is to be reported as the attendant) 
D CNM D Nurse Practitioner D Physician (MD, Resident, 
D D.O. D other (Includes the father, Intern) 
D EMT etc.) D Physician's Assistant 
0 Nurse (RN, LPN, NC) 0 other Midwife O Unknown 

3. Pri1!£!pal Source of Payment for this Delivery (At the lime of delivery): 
LJ Private Insurance O CHAMPUS/TRICARE 
D Medicaid D other government (federal, state, local) 
Oself Pay 
D Indian Health Services 

4. Date Completed by Certifier _____________________________ _ 

Prenatal Information Source: Prenatal Care Records, Mother's Medical Records, Labor and Delivery Records 
1. Number of previous live births now living (Do not include this child. For multiple deliveries, do not include the 1st born 
in the set if completing this worksheet for that child): ____ Number live births now living D None 

2. Number of previous live births now dead (Do not include this child. For multiple deliveries, do not include the 1st born 
in the set if completing this worksheet for that child): ____ Number live births now deceased D None 

3. Date of last live birth? 
MM/YYYY 

4. Total number of other pregnancy outcomes - not including any live births (Includes fetal losses of any gestational age 
-spontaneous losses, induced losses, and/or ectopic pregnancies. lflhis was a multiple delivery, include all fetal 

losses delivered before this infant in the pregnancy): Number of other pregnancy outcomes D None 
12 

Mother's Current Legal Name 
DOH - P085 

_______________ .Hospital Medical Record# _______ _ 



1. Date of last other pregnancy outcome (Date when last pregnancy which did not result in a live birth ended): 

2. Date the last normal menses began? 

0 Beginning of month: 07 

_____ _,· or if not sure of exact dale, check one 
MM/DDNYYY 

D Middle of month: 15 D End of month 24 

MMNYYY 

3. Date of first prenatal care visit (Prenatal care begins when a physician or other health provider first examines and/or 
counsels the pregnant woman as part of an ongoing program of care for the pregnancy): 

D None, if this box is checked skip B 
MM/DDNYYY 

4. Date of last prenatal care visit (Enter the dale of the last visit recorded in the mother's prenatal records): 
MM/DDNYYY 

5. Total number of prenatal care visits for this pregnancy (Count only those visits recorded in the record). 

___ Number D None 

6. Medical risk factors for this pregnancy (Check all that apply) 

D Diabetes, pre-existing 
D Diabetes, gestational 

D Pregnancy resulted from infertility treatment (Check all 
that apply) 

0 Previous preterm births 

□Hypertension 
D Fertility-enhancing drugs, artificial insemination or 

intrauterine insemination 
LJ Pre-pregnancy 

0 Gestational (includes preeclampsia) 

OEclampsia 

D Assisted reproductive technology 
D Mother had a previous cesarean delivery 

lfY es, how many 

0 Other previous poor pregnancy outcomes 0 None of the above 

7. Infections present and/or treated during this pregnancy (Check all that apply) 
D Gonorrhea D Hepatitis C 
0 Syphilis D Cytomegolovirus (CMV) 
0 Chlamydia O Rubella 
D Hepatitis B D Genital Herpes 

0 HBsAG+ 

8. Obstetric procedures performed during the pregnancy (Check all that apply) 
D Cervical Cerclage D External Cephalic- Success 
D Tocolysis D External Cephalic - Failed 

D Toxoplasmosis 

□ HIV 
D None of the above 

D None of the above 

Labor and Delivery Information Source: Labor and delivery records, Mother's medical record 

1. Mother's weight at delivery lbs. 

2. Was the mother transferred to this facility for maternal medical or fetal indications for delivery? D Yes □ No 
a. If yes, enter the name of the facility mother transferred from ________________ _ 

3. Onset of labor (Check all that apply) 
D Premature Rupture of the membranes (tearing of amniotic sac, 12 or more hours before labor begins) 

D Precipitous Labor (<3 hours) (Labor that progresses rapidly and lasts for less that 3 hours.) 

D Prolonged Labor (>=20 hours) (Labor that progresses slowly and lasts for 20 hours or more.) 
D None of the above 

4. Characteristics of labor and delivery 
D Induction of labor Augmentation of labor Non-vertex presentation 

D Steroids (glucocorticoids) for fetal lung maturation received by the mother prior to delivery Antibiotics received by the mother during 
D labor 

□ 

Mother's Current Legal Name 

DOH- P085 

______________ .Hospital Medical Record# _______ _ 
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1. Was vaginal delivery with forceps attempted? D Successful 

2. Was vaginal delivery with vacuum attempted? D Successful 

3. Fetal presentation at birth (Check one) D Cephalic 

4. What was the final route and method of delivery? (Check one) 

D Vaginal/Spontaneous 
0 Vaginal/Forceps 

D VaginalNacuum 
D Cesarean 

If Cesarean, was a trial of labor attempted? OYes 

D Unsuccessful 

D Unsuccessful 

D Breech 

D No, Not used 

D No, Not used 

D Other 

5. Complications of the mother experienced during labor and delivery (Check all that apply) 
D Matern al transfusion D Admission to the intensive care unit 
D Third or fourth degree perinea! laceration D Unplanned operating procedure following delivery 

D Ruptured uterus D None of the above 
D Unplanned hysterectomy 

Newborn Information Source: Labor and delivery record, Newborn's Medical Record, Mother's Medical Records 

1. APGAR score at 1 minute? ___ _ 

APGAR score at 5 minutes? __ _ 

If 5 minute score is less than 6, score at 10 minutes? ___ _ 

2. Birth Weight ____ Grams If weight in grams is not available, birth weight _____ lb/oz 

3. Obstetric estimation of gestation? ____ Completed Weeks (ultrasound taken in early pregnancy preferred) 

4. Plurality? (Include all live births and fetal losses resulting from this pregnancy) 

(1,2,3,4,5,6,7 etc.) 

5. If not a single birth, birth order? (Include all live births and fetal losses resulting from this pregnancy) ________ _ 
(1st, 2nd, 3rd, 4th, 5th, etc.) 

6. If not single birth, specify number of infants born alive? 

7. Was infant transferred within 24 hours of delivery? OYes 

If yes, name the facility infant transferred to? ________________________ _ 

8. Is infant living at the time of this report? 

9. Is infant being breastfed at time of this report? 

ONo 

OYes 

10. Abnormal conditions of the newborn (Check all that apply) 

0 Assisted ventilation required immediately following delivery 
(Not to include freeflow oxygen) 

D Assisted ventilation required for more than six hours 
(Not to include freeflow oxygen) 

D NICU admission 

0 Newborn given surfactant replacement therapy 

11. Congenital anomalies of newborn O Anencephaly 

D Infant transferred, status unknown 

0 Antibiotics received by the newborn for suspected 
neonatal sepsis 

D Seizure or serious neurologic dysfunction 
0 Significant birth injury 

D None of the above listed conditions 

0 Meningomyelocele/Spina bifida O Cyanotic congenital heart disease O Congenital diaphragmatic hernia O Omphalacele 
D Gastroschisis 
D Limb reduction defect 

D Cleft lip with or without a cleft palate D Cleft palate alone 

Mother's Current Legal Name 
DOH- P085 

14 _______________ Hospital Medical Record# ________ _ 
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Screening: 
1. Immunization 

Vaccination 

0 Declined Immunization 

0 Hepatitis B 

D Hepatitis B Immune Globulin 

Date & Time Site Manufacturer Loi# 

Provider Name ----------------------------------

Provider Title 

0 R.N. 

□ D.o. 
0 M.D. 
D other 

D None 

2. Metabolic Screening Number 

O (Laboratory requisition 9 digit number) 

or 

--'---'--'-----'----'---'---'-----'---·' (do not include - NN) 

O (place sticker here) 

0 Screen not done Reason not done: 

D Infant deceased 

D Refused (If refused, notify the South Dakota Newborn Metabolic Screening Program 
at 1-800-738-2301) 

D Infant transferred to ---------------------
3. Hearing Screening Screen date: __________ _ 

Completed by _ 

a. Test given: 

OYes 

ONo 

b. Results oftest 

Pass (P) 

Not pass (N) 

D Return for rescreen 
D Referred to 

Reason if no: 

D Deceased 
D Discharged 

MM/DD/YYYY 

D Hearing equipment broken 
D Home birth 
0 Infant in ICU 
D No hearing screening equipment 
D Refused 
D To be screened in Primary Care Provider's (PCP) office 
D Transferred 

D Rightear 
D Left ear 

D Rightear 
D Left ear 

D PCP: (name) 

First Last 

Mother's Current Legal Name 
DOH- P085 

--------------~Hospital Medical Record# ________ _ 
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APPENDIX V 

Parent's Worksheet for Completing the Birth Certificate 

This worksheet Musr be completed before vou teave the hospital 
and sianed bv one of the Parents Please Print cteactv as the information 

on this sheet wit/ be used to cometete the birth cerUticate 
Before completing this worksheet, #please read the information below carefully. 

#The information you provide below will be used to create your child's birth certificate. The birth certificate is a document Iha 
will be used for legal purposes to prove your child's age, citizenship and parentage. This document will be used by your child 
throughout his or her life. 

In addition to information used for legal purposes, other information from the birth certificate is used by health and medical 
researchers to study and improve the health of mothers and newborn infants. Items such as parent's education, race and 
Hispanic origin and other data on health practices will be used for health studies but will not appear on copies of the birth 
certificate issued to you or your child. It is very important that you provide complete and accurate information to all of the 
questions. 

Signature 
According to SDCL 34-25-8 & 9.2, "The birth of every child born in this state shall be registered ... within seven days after the 
date of each live birth. Either of the parents of the child shall sign a document attesting to the accuracy of the personal data 
entered on it. If the parents are unable to sign, the document shall be signed by the informant." 

I hereby certify that I have read the above-cited statute and that the personal information provided on this worksheet is correct 
o the best of my knowledge. 

Signature of Parent or Informant Date 

Child's Information 

1. What is the legal name you are giving this child? (If the mother was unmarried between conception and birth , the child must 
have the mothe~s current legal surname unless a paternity affidavit is signed (SDCL 34-25-13.3). 

Baby 1/A 

* 

_______________ (Jr, Ill, Etc.) 

First Middle Last Suffix 

Baby 2/B (if applicable for twin births) 

________________ (Jr, Ill, Etc.) 

First Middle Last Suffix 

2. Would you like a SOCIAL SECURITY NUMBER for your child? If you answer 'yes'to th is question, you will 
receive your child's social security card directly from Social Security Administration about 6 weeks after * the record iffiled at the Department of Health . 

#Yes #No 

Mother's Information 
1 What is the Mother's current legal name? 

________________ (Jr, Ill , Etc.) 

First Middle Last Suffix 

2. What is the Mother's name prior to first marriage? 

________________ (Jr, 111 , Etc.) 

First Middle Last Suffix 

3 . What is the Mother's date of birth? 
Month Day Year 

4. In what Country, State or US Territory was the mother born? 

Country State (or Province) ____________ #(only US and Canada display) 

US territory __________________ (Puerto Rico, US Virg in Islands, Guam, A mert an Sa moa or Nothem Marianas) 

rev 03/2022 
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1. \Mlat is the Mother's phone number? ( _____ , ______________ Ext. ____ _ 

2. \Mlere does the Mother usually live - (where the mother's house is located)? 

Street Address 

Zip 

County 

If not in the United States, Country 

Is this address located inside city limits? 0Yes 

Apt 

State 

City/Town 

3. Is the Mother's mailing address the same as the residence address? 0Yes 
If No, please state mailing address below 

Street Address 

Zip 

City/Town 

If not in the United States, Country 

Apt 

State 

4. \Mlat is the highest level of schooling that the Mother will have completed at the time of delivery? (Check the box that best 
describes your education. If you are currently enrolled, check the box that indicates the previous grade or highest degree 
received). 

D 8th grade or less 
D 9th - 12th grade, no diploma 
D High school graduate or GED completed 
D Some college credit, but no degree 
D Votech 

5. \Mlatis the Mother's Social Security Number? 

D Associate degree (e.g. AA, AS) 
D Bachelor's degree (e.g. BA, AB, BS) 
0 Master's degree (e.g. MA, MS, MEng , Med, MSW, MBA 
D Doctorate (e.g. PhD, EdD) or Professional 

degree (e.g. MD, DDS, DVM, LLB, JD) 

Disclosure of the social security number is mandatory pursuant to SDCL 25-7A-56.2 and Social Security Act§ 
205(c)(2), 42 U.S.C. § 405(c)(2) (1998). The social security number will be used by the Department of Social 
Services to facilitate collecting child support and locating child support obligors, and by the Internal Revenue 
Service for determining tax benefits based on support or residence of children. 

6. Is the Mother Spanish/Hispanic/Latina? If not Spanish/Hispanic/Latina, check the 'No' box. If Spanish/ 

Hispanic/Latina, check the appropriate box. 
D No, not Spanish/Hispanic/Latina 
□Yes, Mexican, Mex ican American, Chicano 
□Yes, Puerto Rican 
D Yes, Cuban 
D Yes, other Spanish/Hispanic/Latina (e.g. Spaniard, Salvadoran, Dominican, Columbian) 

(specify) 
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1. \/\/hat is the Mother's race? (Please check one or more races to indicate what you consider yourself to be). 

D \1\/hite D American Indian or Alaska Native 

D Black or African American D Cheyenne River Sioux 

D Asian Indian D Crow Creek Sioux 

LJ Chinese D Lower Brule Sioux 

D Filipino D 0glala Sioux 

D Vietnamese D Rosebud Sioux 
D Japanese D Santee Sioux 

D Korean D Sisseton-Wahpeton Sioux 

D Native Hawaiian D Yankton Sioux 

D Samoan D Standing Rock Sioux 

D Guamanian or Chamorro D other 
Specify Tribe 

D other Asian 
(Specify) __________________ _ 

D other Pacific Islander 
(Specify) __________________ _ 

D other 
(Specify) __________________ _ 

2. Has the Mother ever been married? 

D Yes, Go to Question 13 
D No, Go to Question 15 

3. Was the Mother married at the time of conception or birth or anytime in between? 

(SDCL 34-25-16.3 assumes that the husband is the father if the mother was married at the time of conception , birth 
or any time in between.) D Yes, go to Question 14 

D No, skip to Question 15 

4. If married, is husband the father? 

If husband is not the father, will father 
and husband sign the affidavit? 

5. If not married, will the father sign a paternity affidavit? 

6. Tobacco Use 

D Yes, skip to Question 16 

0 No 

D Yes 

OYes 

Howmanyci garettesdi d the Mother smoke on an aver age daydur i ng each of the following t i me per i ods? If t he Mother NEVER 
smoked, enter ze ro for # per day. 

# per day 

Prior Pregnancy 

First Trimester of Pregnancy 

Second Trimester of Pregnancy 

Third Trimester of Pregnancy 

Vape/ ECi g a ret t e s 

D Prior Pregnancy 

D First Trimester of Pregnancy 

D Second Trimester of Pregnancy 

D Third Trimester of Pregnancy 

Ot her Tobacco 

D Prior Pregnancy 

D First Trimester of Pregnancy 

D Second Trimester of Pregnancy 

D Thi rd Trimester of Pregnancy 

7. Did the Mother receive WIC (Women, Infants & Children) food for herself because she was pregnant with this 

D Yes D No D Don't Know 

8. \/\/hat is the Mother's height? _____ .Feet ____ Inches 

9. \/\/hat was the Mother's pre-pregnancy weight, that is, the Mother's weight immediately before she became pregnant 

with this child? ---~lbs 

18 
1 O.Did any member of the mother's or father's family permanently lose their hearing as a child? 

D Yes D No D Don't Know 
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Father's Information 

Whatistherather ' s current legal name? 

_____________ (Jr, 111, Etc) 

First Middle Last Suffix 

1, What is t he Father's date of birth? ______________ _______ __..0_, Don't Know 

Month Day Year 

In what Country, State or US Territory was the Father born? 

Country ____________ State (or Province) _____________ (only US and Canada display) 

US territory ________________ _ (Puerto Rt o, US Virgin Islands, Guam, American Samoa or Nothem Marianas) 

Is the Father's residence address the same as the Mother's residence address? 0Yes 

If No, where does the Father usually live -where is his house located? 

Street Address 

Zip 

______________ Apt __________________ _ 

State _________________ _ 

County ________________ _ City/Town ________________ _ 

If not in the United States, Country ____________________________ _ 

Is this address located inside city limits? 0Yes 0No 

Is the Father's mailing address the same as the residence address? 

If No, please state mailing address below 

Street Address 

Zip 

City/Town 

If not in the United States, Country 

Apt 

State 

0Yes 0No 

What is the highest level of schooling that the Father will have completed at the time of delivery? (Check the box that best 
describes his education. If he is currently enrolled, check the box that indicates the previous grade or highest degree 
received.) 

0 8th grade or less 
0 9th - 12th grade, no diploma 
0 High school graduate or GED completed Some college credit, but no degree Votech 

B 
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PRELl1\1INARY STATEMENT 

Appellant Sigrid Nielsen will be referred to as "Sigrid." Appellee South 

Dakota Department of Health will be referred to as the "Department." 

Reference to the settled record will be by the designation "R." followed by the 

page number(s). Reference to the December 9, 2024, motions hearing 

transcript will be by the designation "HT." followed by the page/ line 

number(s). Reference to Appendix materials will be by the designation 

"APP." followed by the page number(s). 

IV 



INTRODUCTION 

The Department's response ignores the difference between correction 

and amendment. Correction presupposes and limits changes to those 

situations where the birth record had incorrect data at birth. Amendment 

regulations, like ARSD 44:09:05:02, allow individuals to change, i.e., amend, 

their birth records to reflect their current situation. 

South Dakota allows such amendments to a person's name and utilizes 

ARSD 44:09:05 :02 to make those changes. While the Department is 

technically allowed to change those regulations to bar transgendered 

individuals from amending their sex designations, such a modification would 

be contrary to the Legislature's intent andwould run afoul of the United States 

Constitution, on Equal Protection grounds. The Circuit Court's denial of 

Sigrid's petition should be reversed. 

ARGUMENT-IN-REPLY 

I. The Department Mistakenly Argues that ARSD 44:09:05:02 Only 
Applies to Data that was Incorrect "at Birth" 

A. There is no Dispute that the Information on Sigrid's Birth 
Certificate is Incorrect 

The Department devotes most of its brief to arguments regarding 

petitions for a new birth certificate. Sigrid, however, neither seeks a new birth 

certificate nor has argued that she should receive a new birth certificate. 

Sigrid, from the beginning, has only sought to amend her existing birth 
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certificate. And, while the Department is correct that there are only a limited 

number of instances where it can issue a new birth certificate, ARSD 

44:09:05:02 provides guidance on the standard for issuing an amended birth 

certificate. The Department's arguments on new birth certificates are 

inapplicable because they address different legal and factual standards. 

The Department, however, makes an important concession: Sigrid's 

current "sex." The Department never argues or even suggests that Sigrid's sex 

is anything other than "female." While the Department notes that Sigrid's sex 

designation at birth was "male," it never disputes that "female" would be an 

accurate description of her sex today. The only question is whether this 

change is subject to amendment under ARSD 44:09:05:02. 

B. The Department's Argument Adds Language to the Regulation 

The Department follows the same erroneous logic as the Circuit Court. 

ARSD 44:09:05:02, however, is not limited in scope to errors at the time of 

registration. Instead, ARSD 44:09:05 :02, like all records amended under 

chapter 44:09:05, reflect changes subsequent to the original document. 

The Department correctly observes that the word "incorrect" in ARSD 

44:09:05:02 modifies "data." The Department, however, never disputes 

counter definitions to those that Sigrid provided: 

1. Containing one or more errors; untrue, inaccurate, or mistaken 
in some way <the webpage has incorrect dates>. 

2 



2. Unsuitable for a particular situation; improper or faulty <an 
incorrect procedure for class actions>. 

3. (Of behavior) inappropriate to some degree as a matter of 
etiquette; not in accordance with conventional standards of 
politeness <it's incorrect to talk with your mouth full of food>. 

INCORRECT, Black's Law Dictionary (12th ed. 2024). 

The Department also correctly observes that ARSD 44:09:05:02(2)(b) 

reviews that data in the past tense. ARSD 44:09:05:02(2)(b) asks the person 

seeking amendment of his or her birth certificate to identify "[t]he incorrect 

data as it is listed on the certificate." (emphasis added). The Department, 

however, errors in its textual analysis of ARSD 44:09:05:02(2)(c). Unlike 

ARSD 44:09:05:02(2)(b), ARSD 44:09:05:02(2)(c) does not utilize the past 

tense. Instead, ARSD 44:09:05:02(2)(c) asks the person seeking amendment 

to identify "[t]he correct data as it should appear." (emphasis added). 

If ARSD 44:09:05:02(2) was limited to only correcting clerical errors at 

the time ofbirth, both ARSD 44:09:05:02(2)(b) and ARSD 44:09:05:02(2)(c) 

would have utilized the past tense. The Department could have written ARSD 

44:09:05:02(2)(c) to say "The correct data as it should [have] appear[ed]." 

That, however, is not how ARSD 44:09:05:02(2) is written. It allows for 

amendment to reflect both errors and changes to birth certificate data. 

That is consistent with how other data can be modified. The 

Department correctly notes that there are additional regulations related to 
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amendments to a person's name and that some information on a birth 

certificate cannot be amended. Those facts, however, undermine the 

Department's argument rather than help it. If the Department wanted to 

prevent individuals from later amending their sex, it could have adopted 

regulations to prevent such limitations. After all , as the Department observes, 

it has done so for other categories of information on a person's birth 

certificate. Additionally, although the Department tries to distinguish it, the 

legislature rejected an attempt to limit amendments of birth certificates to only 

clerical errors at the time of birth. That demonstrates both a textual and 

legislative intent to permit individuals to amend the sex on their birth 

certificate to reflect their current identity. State v. Long Soldier, 2023 S.D. 37, 1 

11,994 N.W.2d 212,217. 

The Department primarily relies on the Ohio Court of Appeals case of 

In re Application for Correction of Birth Record of Adelaide. 191 N.E.3d 530 (Ohio 

Ct. App. 2022) ("Adelaide"). That reliance is misplaced. Unlike ARSD 

44:09:05:02(2), R.C. 3705.15 explicitly limits changes to a birth record to 

correct errors that existed at the time of birth because it conditions amendment 

to those situations where the birth data "has not been properly and accurately 

recorded." ARSD 44:09:05:02(2), on the other hand, does not have the same 

qualification. South Dakota's language also refers to "incorrect data as it is 

listed," using the present tense to indicate the data is currently incorrect. This 
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conclusion is bolstered by the next part, which invites "[t]he correct data as it 

should appear[,]" again using a present tense. In fact, the Ohio Court of 

Appeals distinguished "correction" statutes, like R.C. 3705.15, from 

"amendment" regulations, like ARSD 44:09:05:02. Although an earlier 

unreported decision regarding Ohio's amendment statute disallowed such 

amendments, that decision was made primarily on public policy grounds, 

which is not at issue in this appeal. In re Marriage License for Nash, 2003-Ohio-

7221,, 1, 2003 WL 23097095 (Ohio Ct. App. December 31, 2003). 

Additionally, and of note to the Equal Protection analysis here, the 

Ohio statute in Adelaide was determined to violate transgendered individuals' 

Equal Protection rights. Ray v. McCloud, 507 F. Supp. 3d 925,935 (S.D. Ohio 

2020). The Adelaide court declined to address the Equal Protection issue 

because it was not properly raised at the trial court level. Nonetheless, the 

Ohio Federal District Court outlined why interpretations like the 

Department's here unconstitutionally violate Equal Protection rights: 

Here, Defendants' Policy treats Plaintiffs differently than people 
who have changed their birth parents or name. Assuming for the 
sake of argument,8 that Plaintiffs' sex was correctly recorded at 
the time of birth, Plaintiffs are similarly situated to people who 
are allowed to change their accurately recorded birth parents or 
name in that those people, like Plaintiffs, had information 
accurately recorded at the time of their birth and have a court 
order with respect to the information they are trying to change. 
For example, adoptive parents can amend an adopted child's 
birth certificate to reflect the adopted parents' names, and 
individuals who have legally changed their names can have a 
birth certificate modified to reflect that change, but Plaintiffs are 
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not afforded the same ability to change their birth certificates to 
align with their gender identities. See Barron, 286 F. Supp. 3d at 
1141 (finding that Idaho's similar laws and policies violated the 
equal protection clause when it "g[a]ve certain people [such as 
adopted people] access to birth certificates that accurately reflect 
who they are, while denying transgender people, as a class, 
access to birth certificates that accurately reflect their gender 
identity"). Thus, the Court finds that Defendants' Policy treats 
transgendered people differently than similarly situated Ohioans. 

Ray, 507 F. Supp. 3d at 935-36. 

Furthermore, the Department fails to adequately apprehend the 

significance of accurate recordkeeping. The Department dismisses Sigrid's 

argument under the suggestion that birth certificates are not public records. 

This Court, however, has emphasized that amendments to birth certificates 

are encouraged "in order to secure the advantages of accurate record keeping." 

Ogle v. Cir. Ct., Tenth (Now Sixth) Jud. Cir., 89 S.D. 18, 23, 227 N.W.2d 621, 

624 (1975) (citing Petition of Buyarsky, 1948, 322 Mass. 335, 77 N.E.2d 216; In 

Re Slobody, 1918, 173 N.Y.S. 514.) (emphasis added). Sigrid's interpretation 

of ARSD 44:09:05 :02(2) promotes this goal. The Department's interpretation 

has the opposite effect, as an Alaska court observed: 

Thus, for the reasons above, the Court finds that the DMV's 
absence of any procedure for changing the sex designation on an 
individual's license does not bear a close and substantial 
relationship to the furtherance of the state's interest in accurate 
documentation and identification. Indeed, the absence of any 
such policy can actually result in inaccurate and inconsistent 
identification documents. 
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K.L. v. State, Dep'tof Admin., Div. of Motor Vehicles, No. 3AN-11-05431-

CI, 2012 WL 2685183, *7 (Alaska Super. Ct. Mar. 12, 2012). 

Finally, the Department ignores the effect of affirming the Circuit 

Court's order. Although name changes have additional statutory and 

regulatory provisions, when a person changes his or her name, they rely on 

ARSD 44:09:05 :02(2) to make those changes. The Department, therefore, has 

been using ARSD 44:09:05:02(2) to modify birth certificate information that 

changes well after a person's birth. If the Department wants to add more 

requirements to amend a person's sex, it is free to do so, but, under ARSD 

44:09:05:02(2)'s existing language and usage, there is no such limitation. 

Additionally, if ARSD 44:09:05:02(2) were limited to only these past clerical 

errors, there would be no need to amend a birth certificate more than once. 

That, however, is not the case. Birth certificates can be amended an infinite 

number of times, provided that a court signs off on the amendment. ARSD 

44:09:05:08. The Circuit Court's and the Department's analysis of ARSD 

44:09:05:02(2) is flawed, and the Circuit Court's order should be reversed. 

II. Sigrid's Equal Protection Rights Should be Upheld 

The Department mistakenly suggests that, under existing United States 

Supreme Court precedence, all social or economic legislation is analyzed using 

the rational basis test. That argument has been explicitly rejected by the 

United States Supreme Court. Sessions v. Morales-Santana, 582 U.S. 47, 58, 137 
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S. Ct. 1678, 1689, 198 L. Ed. 2d 150 (2017) ("Laws granting or denying 

benefits 'on the basis of ... sex' ... differentiate on the basis of gender, and 

therefore attract heightened review under the Constitution's equal protection 

guarantee.") (quoting Califano v. Westcott, 443 U.S. 76, 84, 99 S.Ct. 2655, 61 

L.Ed.2d 382 (1979)). In fact, the case cited by the Department reaches the 

opposite conclusion of what the Department claims. See City ofOeburne v. 

Cleburne Living Ctr., Inc., 473 U.S. 432,440, 105 S.Ct. 3249, 87 L.Ed.2d 313 

(1985) ("[C]lassifications based on gender" and sex call for this intermediate 

standard of scrutiny because a person's gender and sex "generally provid[e] no 

sensible ground for differential treatment."). 

The Department also mistakenly suggests that the Circuit Court's 

application is not sex based because it does not treat one sex differently from 

another. That argument, like the Department's argument for rational basis 

review, has been explicitly rejected by the United States Supreme Court. That 

is because "the Equal Protection Clause 'protect[s] persons, not groups."' 

Parents Involved in Cmty. Sch. v. SeattleSchs. Dist. No. I, 551 U.S. 701,743, 127 

S.Ct. 2738, 168 L.Ed.2d 508 (2007) (quoting Adarand Constructors, Inc. v. Pena, 

515 U.S. 200,227, 115 S.Ct. 2097 (1995). See also United States v. Windsor, 570 

U.S. 744, 774, 133 S.Ct. 2675, 186 L.Ed.2d 808 (2013) ("The liberty protected 

by the Fifth Amendment's Due Process Clause contains within it the 

8 



prohibition against denying to any person the equal protection of the laws.") 

(emphasis added). 

The Department also suggests that transgendered individuals constitute 

a politically powerful class, undeserving of heightened scrutiny. That 

suggestion, however, ignores the history and treatment of transgendered 

individuals like Sigrid. Grimm v. Gloucester Cnty. Sch. Ed., 972 F.3d 586, 611 

(4th Cir. 2020), asamended(Aug. 28, 2020) (quoting Grimm v. GloucesterCnty. 

Sch. Ed., 302 F. Supp. 3d 730, 749 (E.D. Va. 2018)) (collecting cases) ("there is 

no doubt that transgender individuals historically have been subjected to 

discrimination on the basis of their gender identity, including high rates of 

violence and discrimination in education, employment, housing, and 

healthcare access."). 

The Department's analysis also focuses on the wrong inquiry. Sigrid 

has been personally disadvantaged by her sex "whatever that [sex] may be." 

Adarand, 515 U.S. at 230, 115 S.Ct. 2097. Sigrid cannot have an accurate 

birth certificate because of her sex assigned at birth, while other similarly 

situated people can have an accurate birth certificate due to their sex assigned 

at birth. That disparate treatment invokes equal protection concerns. 

Under intermediate scrutiny, the Department's application of ARSD 

44:09:05 :02(2) violates Sigrid's equal protection rights. See e.g., Wengler v. 

Druggists Mut. Ins. Co., 446 U.S. 142, 152, 100 S.Ct. 1540, 64 L.Ed.2d 107 
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(1980) ("the requisite showing has not been made" under heightened scrutiny 

"by the mere claim that it would be inconvenient to individualize 

determinations about widows as well as widowers"); Craig v. Boren, 429 U.S. 

190, 198, 97 S.Ct. 451, 50 L.Ed.2d 397 (1976) (Supreme Court decisions 

"have rejected administrative ease and convenience as sufficiently important 

objectives to justify gender-based classifications"). That logic would also fall 

apart at even the lower rational basis standard. 

Finally, where, like here , historically disadvantaged or unpopular 

groups are treated differently, such policies fail to satisfy even the rational 

basis test. See, e.g. , US. Department of Agriculture v. Moreno , 413 U.S. 528, 530-

34, 93 S.Ct. 2821, 37 L.Ed.2d 782 (1973) (policy excluding "hippie 

communes" from participating in food stamps programs failed to satisfy 

rational basis review); Qebume, 473 U.S. at 447-50, 105 S. Ct. 3249 

(invalidating the requirement for the operator of a group home to obtain a 

special use permit when the city's zoning ordinance failed to make the same 

requirement for comparable uses of the land for other groups). This type of 

disparate treatment has been rejected by the United States Supreme Court in 

other LGBT cases. In Romer v. Evans, Colorado enacted a state constitutional 

amendment outlawing local ordinances that prohibited discrimination based 

on sexual orientation. 517 U.S. 620, 623-24, 116 S.Ct. 1620, 134 L.Ed.2d 855 

(1996). In rejecting the amendment, the United States Supreme Court 



observed that it "impos[ed] a broad and undifferentiated disability on a single 

named group" and because its "sheer breadth" suggested that it was born of 

animosity toward "the class it affects." Id. at 632-35, 116 S.Ct. 1620. 

There is no rational basis to treat transgendered individuals like Sigrid 

differently from anyone else. She deserves the same level of dignity and 

respect that anyone else receives. She should be allowed to have a birth 

certificate that accurately reflects her sex. The whole purpose of amending 

birth certificates is to allow individuals to have birth certificates that accurately 

describe a person. Sigrid's does not. If she is not allowed to change her birth 

certificate simply because the sex on her birth certificate does not reflect her 

reality, she is being treated differently than any other individual whose birth 

certificate does. 

The Department has no reasonable basis to say otherwise. The 

Department's interpretation would not promote safety. It would not promote 

accuracy. It would not discourage fraud. All it would do is discriminate 

against transgendered individuals and perpetuate the stigma and hate that they 

experience daily. 
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CONCLUSION 

Sigrid has the right, under ARSD 44:09:05:02, to amend her birth 

certificate to update it consistent with her current reality. She can make that 

change today to reflect her current name, and she should have been allowed to 

do the same for her sex designation. By refusing to allow Sigrid to make that 

amendment, the Circuit Court ignored the plain language of ARSD 

44:09:05 :02 and trampled on Sigrid's Equal Protection rights. The Circuit 

Court should be reversed. 

Dated July 17, 2025. 

HALBACH I Szw ARC LAW FIRM 

By: / s/ Robert D. Trzynka 
Robert D. Trzynka 
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Attorneys for Appellant 
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