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PRELIMINARY STATEMENT 

Citations to the record are designated as "CR" followed by the appropriate page 

number(s). Citations to the appendix are designated as "App." followed by the 

appropriate page number(s). Plaintiff, Shadrach Howie, is referred to by his first name 

"Shad" or "Plaintiff' and Alpha Land Company, LLC is referred to as "Alpha" or 

collectively as the "Plaintiffs". Defendant, Gary Howie, is referred to as "Gary" and 

Defendant, Gordon Howie, is referred to "Gordon", or collectively as "Defendants". 

Shad, Gary and Gordon are collectively referred to as the "Parties" or the "Partners". 

JURISDICTIONAL STATEMENT 

Plaintiffs appeal from a final Judgment entered in this action on June 25, 2025, 

and Notice ofEntty was filed on June 26, 2025. Plaintiffs also appeal from all adverse 

orders from the action, including the court's Order Regarding Defendants' Motion for 

Partial Summary Judgment entered on January 21, 2025, and Notice ofEnhy filed on 

January 24, 2025, and the court's Order Regarding Defendants' Motion for Summaiy 

Judgment entered on April 28, 2025, and Notice ofEntty filed on April 29, 2025. 

Plaintiffs timely filed Notice of Appeal on July 24, 2025. 

LEGAL ISSUES 

I. Whether the Circuit Court Erred in Granting Summary Judgment on 
Plaintiff's Claims for Breach of Contract. 

The court entered its order on January 21, 2025, finding no genuine issues of 
material fact and dismissing Plaintiffs breach of contt·act claims. 

Pankratz v. Hoff, 2011 S.D. 69,806 N.W. 2d 231 
LaMore Restaurant Group, LLC v. Akers, 2008 S.D.32, 748 N.W.2d 756 
J. Clancy, Inc v Khan Comfort, LLC, 2021 S.D. 9,955 N.W. 2d 382 
In re Estate of Neiswender, 2003 S.D. 50,660 N.W.2d 249 
SDCL 53-1-2. 
SDCL 53-3-3 
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II. Whether the Circuit Court Erred in Granting Summary Judgment on 
Plaintiff's Claims for Fraud in the Inducement and Negligent 
Misrepresentation. 

The court entered its order on January 21, 2025, finding no genuine issues of 
material fact and dismissing Plaintiffs claims for Fraud in the Inducement and 
Negligent Misrepresentation. 

Poeppel v. Lester, 2013 S.D. 17, 827 N.W.2d 580 
SDCL 53-4-5 

III. Whether the Circuit Court Erred in Granting Summary Judgment on 
Plaintiff's Claims for Promissory Estoppel and Unjust Enrichment. 

The court entered its order on Januaty 21, 2025, finding no genuine issues of 
material fact and dismissing Plaintiffs promissory estoppel claim. On April 28, 
2025, the court entered a second order finding no genuine issues of material fact 
and dismissing Plaintiffs unjust enrichment claims. 

Jed Spectrum, Inc. v. Stoakes, 2025 S.D. 31 
Action Mechanical, Inc. v. Deadwood Historical Preservation Commission, 2002 
S.D. 121,652 N.W.2d 742 

IV. Whether the Circuit Court Erred in Granting Summary Judgment on 
Plaintiffs' Derivative Claims for Breach of Fiduciary Duty. 

The court entered its order on January 21, 2025, finding no genuine issues of 
material fact and dismissing Plaintiffs claims for breach of fiduciary duty. 

Hayes v. Northern Hills General Hospital, 1999 S.D. 28, 590 N.W.2d 243 
SDCL 47-34A-409 

V. Whether the Circuit Court Erred in Granting Summary Judgment on 
Plaintiff's Direct Claim for Minority Oppression. 

The court entered its order on Januaty 21, 2025, finding no genuine issues of 
material fact a11d dismissing Plaintiff's direct claim for minority oppression. 

Mueller v. Cedar Shore Resort, Inc., 2002 S.D. 38,643 N.W.2d 56 
Landstrom v. Shaver, 1997 S.D. 25, 561 N.W.2d 1 

VI. Whether the Circuit Court Erred in Granting Summary Judgment on 
Plaintiff's Unjust Enrichment Claim Regarding Unpaid Labor and Services 
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The court entered its order on April 28, 2025, finding no genuine issues of 
material fact and dismissing Plaintiffs unjust enrichment claim regarding his 
unpaid labor and services. 

Action Mechanical, Inc. v. Deadwood Historical Preservation Commission, 2002 
S.D. 121, 652 N.W.2d 742 

VII. Whether the Circuit Court Erred in Granting Summary Judgment on 
Defendants' Counterclaims for Judicial Expulsion and Repayment of 
Money Loaned. 

The court granted summary judgment on Defendants' counterclaims for judicial 
expulsion and repayment of money loaned by Alpha Land Company, LLC on 
Januaiy 21, 2025. 

SDCL 47-34A-601(6). 

VIII. Whether the Circuit Court Failed to Comply with SDCL 1S-6-S6(d). 

The circuit coutt entered sumrnai·y judgment without making the findings 
required by SDCL 15-6-56( d). 

SDCL 15-6-56( d) 

IX. Whether the Circuit Court Erred in Finding a Claim for Recission is Barred 
as a Matter of Law. 

On Jaimary 21, 2025, the circuit comt held that Plaintiffs alternative claim for 
rescission was baned as a matter oflaw. 

SDCL 15-6-8(a) 

STATEMENT OF THE CASE 

Plaintiff brought claims for breach of contract, fraud, negligent misrepresentation, 

promiss01y estoppel, unjust enrichment, and minority oppression, along with a derivative 

claim on behalf of Alpha Land Compai1y, LLC for breach of fiduciary duties. (CR:18-

24). Defendants counterclaimed for banatry, judicial expulsion, and an alleged unpaid 

loan. (CR:53-56). 
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On October 3, 2024, Defendants moved for partial summary judgment on all of 

Shad's claims and for summary judgment on their counterclaims for judicial expulsion 

and repayment of money loaned. They also sought judicial determination that Shad had 

elected rescission as his sole remedy and, whether he was entitled to recission as a matter 

of law. (CR:121,160). 

On Janua1y 21, 2025, the circuit court granted summary judgment on all of Shad's 

claims except unjust enrichment and the issue of whether he elected rescission as his sole 

remedy. The comi also granted summa1y judgment on both of Defendants' 

counterclaims. As a result, the only issues left pending after the order were Shad's unjust 

enrichment claims and Defendants' barrat1y counterclaim. (CR:1595). 

On March 6, 2025, Defendants moved for summary judgment seeking to 

summarily dismiss Shad's remaining claim of unjust enrichment. On April 28, 2025, the 

circuit granted the motion, concluding that no genuine issues of material fact existed. 

(CR:1605,1979). 

On March 14, 2025, Defendants moved for a pretrial ruling permitting punitive 

damages discovery on their banatty counterclaim. The court denied the motion finding 

that Defendants failed to present clear and convincing evidence establishing willful, 

wanton, or malicious conduct. (CR:1693,2046). 

On May 28, 2025, Defendants moved to voluntarily dismiss their barratty 

counterclaim and on June 25, 2025, the Couti granted the motion and entered final 

judgment consistent with its prior summaiy judgment rulings. (CR:2047,2068-2071) 

Plaintiffs now appeal the final judgment and all prior summaty judgment rulings. 
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STATEMENT OF THE FACTS 

Shadrach Howie ("Shad") is a general contractor in Rapid City, South Dakota, 

where he lives with his wife, Holly Howie ("Holly"), and their four children. Gordon 

Howie ("Gordon") is Shad's father. Gordon previously held a real estate broker's license 

and now ranches. Gary Howie ("Gary") is Gordon's brother and Shad's uncle. Gary is a 

retired mobile home park owner and manager who also now ranches. Kelly Howie 

("Kelly") is Shad's half-brother and Gordon's son. Kelly is a real estate agent in Rapid 

City. (CR:3,39-40). 

In early 2019, Shad identified a promising development opportunity in Box Elder, 

South Dakota. He first located a 121.6-acre parcel listed by the Sullivans. (CR:386,3-4). 

Anticipating growth from the planned expansion of Ellsworth Air Force Base, Shad 

believed the property had strong development potential but would require a secondary 

access point. Id. To secure that access, he approached William Gikling, who owned 

adjacent unlisted parcels. Shad ultimately negotiated the purchase of the Sullivan 

property for nearly half its listing price, along with the surrounding Gikling properties, 

through a combination of cash and a contract for deed arrangement. Id. 

Shad consulted an engineer to assist him in creating a plan for the development 

and presented it to the City of Box Elder. City officials expressed support for the project. 

(CR:4,388). Shad's vision for the development was deeply personal and spiritual. He 

proposed a 3,000-home development serving Ellsw01th Air Force Base, designed to 

honor God through its street names and architectural standards and to provide discounts 

to veterans. (CR:4). 
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Shad informed his long-time business associate, Donahue Williamson, about the 

properties he planned to purchase and asked ifhe was interested in joining the 

investment. (CR:5,428,383). According to Shad, Mr. Williamson was eager, telling him, 

"I'm here for you and we can write a check tomorrow, but get it locked up." (CR:428). 

Around this time, Gary learned of Shad's efforts to purchase the property while speaking 

with Gordon about the sale of his mobile home park and expressed interest in potentially 

purchasing the property as part ofa 1031 exchange. (CR:647-648). 

According to Shad, Ga1y and Gordon contacted him expressing interest in the 

property; an opportunity Shad viewed at the time as "his deal." (CR:389). He agreed to 

meet with them to discuss a potential partnership to purchase and develop the property. 

Shad shared his vision and plans, and he maintains that the promises Gary and Gordon 

made during these discussions persuaded him to walk away from a paitnership with 

Donahue and insteadjoin them in the venture. (CR:5-7,382-383,378-379,386,389,648). 

What the parties discussed and ultimately agreed upon is disputed. Shad asserts 

that Ga1y and Gordon made several promises that induced him to purchase and develop 

the property with them rather than pursue other oppmtunities, assuring him it would be a 

"sweet deal" for him. (CR:428). Shad claims they agreed: (1) to be equal parters in a 

pa1tnership entity that would own and develop the property, sharing equally in all profits; 

(2) their interests would be held jointly with rights of survivorship; (3) Shad would lead 

site development and be paid for his work; ( 4) the development would use noncorrosive 

re bar; ( 5) Shad would have the oppmtunity to build homes with company financing; ( 6) 

all members could use and benefit from the raw land; (7) members would receive upfront 

money or "walking money" as they called it, to help with personal finances; and (8) the 
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streets would be named to honor God. (CR:6-7). The parties also agreed that Shad's 

brother Kelly would receive an exclusive listing to market the development. Id. Gaty and 

Gordon claim that Shad was promised only an equal share of the net profits from 

development. (CR:648,1611). 

After reaching an agreement with Gary and Gordon, Shad proceeded to execute 

four purchase agreements with the landowners to acquire approximately 1,200 

contiguous acres for $4,293,150.00 (the "Property"). (CR:41). The purchase would 

require Shad to pay a combined $2,154,500 cash at closing and execute a $2,138,650 

Contract for Deed payable to Gikling (the "CFD"). Shad's closings on these purchases 

were scheduled for October 25, 2019. (CR:8,44). 

The patties agreed the acquisition of the propetiy would be financed through a 

tax-deferred exchange oflike-kind property, funded by Gaiy (the "1031 exchange"). 

(CR:648). To design and implement the 1031 exchange, the patties consulted CPA James 

Postma ("Postma") and Pennington County Title. Postma agreed to provide advice to 

both minimize the tax impact of the 1031 exchange to Gary and to provide general 

business and tax advice for the new development project. (CR:912). 

In June 2019, Gary informed Postma that he was selling his Virginia mobile home 

park and that he, Shad, and Gordon were sh·ucturing a 1031 exchange to purchase a 

development propetty and was seeking his input. (CR:1286). In the months that followed, 

emails were exchanged detailing how the exchange would be facilitated, which entities 

would be involved, and the sequence of steps necessaty to avoid several tax risks 

identified by Postma. (CR:1271-1284). The Virgina property Gary was selling as pait of 
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the 1031 exchange was owned by his limited pattnerships, Ridgewood Motel and Manor, 

LP, and HP Park, LP (collectively, "Gary's LPs"). 

On September 11, 2019, one month before Shad was scheduled to purchase the 

Property, Postma emailed Ga1y summarizing the 1031 exchange plan the patties had 

devised and agreed upon. Postma wrote to Gaty: 

As I understood our "plan"? - that was the first step of the matter is that 
Shad would initially form an LLC for legal protections to initially 
purchase the property [i.e. Step 1] 

Then, [Step 2] you were to become the 100% owner of each of the 2 LP's 
tluough spousal gifting. Step 3 would have then been to form an LLC as 
an umbrella over your 2 LP's, Step 4 would then to have had this new 
LLC [your LLC] enter into the 1031 exchange with Shad ... Step 5 would 
then bring in Shad [held through his LLC presumably with or without 
Kelly] and Gordon into [your] LLC created in Step 3. 

(CR:1294). 

Put simply, Postma described a sequence in which Shad would first form an LLC 

to purchase the Property. Gary would form a new "umbrella LLC" to hold both his LPs 

and the umbrella LLC would purchase the Property from Shad (or Shad's LLC). After the 

exchange, Shad and Gordon would be admitted as members of Gaty' s umbrella LLC. 

Under the parties' plan, the umbrella LLC would hold title to the Property following tl1e 

exchat1ge, with Gaty, Gordon, Shad and possibly Kelly as its members. This plan is 

consistent with Shad's claim that the patties agreed to own and develop the Property 

through a common pattnership entity. Postma, however, went on to flag the potential tax 

risks of this proposed structure and suggested an alternative. Postma continues: 

However, I believe a preferable alternative here would be to create yet another 
LLC in which Shad LLC [Step 2] and your LLC [Step 3] at·e partners along with 
Gordon [either as an individual or through an LLC he forms] and at which point is 
the operational entity for development. 
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Id. ( emphasis added). 

Here Postma is suggesting that the parties form a separate operational entity for 

development, owned equally by Gary, Shad and Gordon. Postma continues: 

The rationale for that would be to try to avoid the appearance that Shad is doing 
an exchange with himself- which would arguably be the case through 
"attribution" because of the Father-Son relationship with Gordon. In other words, 
if Shad does an exchange with your LLC which initially is I 00% owned by you 
[tluough your 2 100% owned LP's] and then immediately after, both Shad and 
Gordon **join** your LLC as I/3rd member each- making you each I/3rd, 
Then arguably speaking, under the step transaction doctrine, Gordon and Shad 
together have an attributed 66.66% ownership stake meaning that Shad could now 
being deemed to have done an exchange with an entity he has more than 50% 
ownership in [which would be true due to attribution of Gordon's interest]. 
Therefore to help tamp down this appearance of Step transaction doctt·ine, IF the 
exchange occurs just between nephew and uncle through their respective LLC's­
which is fully permissible-and then after the exchange you then enter into an 
operational agreement to ,levelop the property between the 3 parties in your 
respective roles - it might be cleaner to have this done tluough a separate legal 
entity. 

I am describing this out in this manner to help illustrate why I think this might be 
a "safer" option. Could then LLC consisting of your 2 LP's just take on Gordon 
and Shad as members post exchange? Well, yes, BUT after how long? The next 
day? 2 weeks later? 6 months later? Point being that if it is too immediate, then 
under scrutiny it could appear that Shad has really then NOT done an exchange 
with you, but instead has in reality done an exchange with You/His Dad/ And 
Himself-and you can't do a 1031 exchange with yourself OR with an entity that 
you have 50%+ control, which is tainted from Shad's standpoint by Gordon given 
that due to attt·ibution their respective ownership interest are combined making it 
greater than 50%. Which is why I think it would be preferable to have another 
legal entity involved which brings together all of the parties-and your 
contribution to that entity is the contribution of the property which your LLC 
obtained Ji-om Shad Could the Step transaction still be argued? Yes, but now it 
would be a somewhat weaker argument because of the different legal entity 
involved-formed for a different purpose [at least, in my opinion - although I 
suppose other CPA 's/attorneys could differ on that point and still state you 
essentially have the same risk]. So, sorry for the long answer to your question­
but this is understandably a very tricky/thorny area-there is no easy way to get 
around that. Jim. 

(CR: 1294-1295)( emphasis added). 
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Postma proposed this as a "safer" alternative. Instead of having Shad and Gordon 

"join" Gary's umbrella LLC immediately after the exchange, which could invite an 

argument that Shad effectively exchanged with himself through attribution, he 

recommended forming a separate operational entity. That entity would be a different 

legal entity formed for a different purpose, which in his view would weaken any step­

transaction claim. He acknowledged that the parties' original plan could still work and 

that reasonable professionals could view the risk as essentially the same but in his 

opinion the revised structure posed less risk. Id. 

On September 17, 2019, Postma emailed Gary and his attorney Mark Walters 

fwiher explaining the need for a separate operational LLC and the ways the LLC could 

obtain title to the Prope1iy. Postma writes: 

At this point, Gary Howie's LLC will EITHER bring in the property along with 
when it enters the Alpha Omega operational LLC as a Member 
OR 
Gary's LLC with [sic] enter into an agreement with the Alpha Omega LLC [of 
which he himself is pa1i of] to sell subdivided portions of the exchange property 
to Alpha Omega as it being developed. 

[There are pro's and cons to this choice-which I realize will need to be decided 
on in the relatively near future-although I am increasingly thinking that having 
Gary's LLC enter into an agreement with the Alpha Omega LLC may be the 
overall better and cleaner option. [for various reasons which I won't detail now 
for overall summaiy purposes].] 

Mark-this is a rather complex issue and am not sure that what extent you are in 
the loop--so that's why I am giving a brief summary version here [forgive me if 
you already knew this ]-to make sure we are all on the same page. Jim. 

(CR: 1296)( emphasis added). 

In summary, under Postma's alternative plan, after the exchange, the parties 

would form an operational company, then refened to as Alpha Omega, in which Gaiy, 

Gordon, and Shad would be equal members. Postma outlined two ways for the LLC to 



obtain title to the Property: either Gaiy's umbrella LLC could contribute the property 

when it joins Alpha Omega as a member, or it could contract to sell subdivided portions 

to Alpha Omega as developed. He noted pros and cons but was leaning towards the sale 

approach as the cleaner option for reasons he does not detail. Id. 

Gary's attorney Mark Walters was tasked with forming the umbrella LLC for 

Gary but shortly thereafter advised Gary that the transaction's complexity exceeded his 

expe1tise and available time (CR:648). Gaiy asked Postma whether this posed a problem 

and Postma responded while the umbrella LLC was preferable, its absence was not "the 

end of the world". Id. Gary proceeded to purchase the Property through his two LPs and 

Shad proceeded to sell the Property in his individual capacity. Kelly Howie drafted the 

1031 exchange purchase agreement between Shad and Gaty's LPs (the "Exchange PA") 

and on October 25, 2019, emailed it to the paities and Postma for review stating: 

In our meeting with Jan Kirch, it was discussed that the goal for this agreement in 
its current form is to simply get through the closing tomorrow with enough 
fimding needed to complete the purchase. The current amount down is 50% of the 
purchase price ($2,465,962.00). Because Shad needs $2,148,585.72 to close, the 
remaining $317,376.28 will be held at Pennington Title in Shad's name to be 
dispersed as needed for development expenses. This will leave $327,312.00 in the 
exchange account for Gai·y. 

We will address ... any language needed for future partial releases and any other 
concern in the fotm of ai1 ainendment to this agreement prior to closing in April. 

(CR: 1306)( emphasis added). 

The Exchange PA Kelly drafted was straightforward. Gary's LPs agreed to 

purchase the Propetty from Shad for $4,931,924.00. Upon execution of the agreement, 

Gary's LPs would pay Shad a non-refundable down payment of$2,465,962.00 and at 

closing assume the Gikling Contract for Deed ("CFO"). The 1031 exchange closing was 
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scheduled for April 7, 2020. On its face, the agreement contained no other material te1ms. 

(CR:28-30). 

Postma responded to Kelly's email and Gary's concerns stating: 

... we only need to get through close today. You are cettainly bringing up some 
ve1y good points however they do not all need to be addressed today because for 
example your contract with Shad as Kelly has currently drafted up will change­
not might change-it will change. 

In terms of your immediate concern whether the additional funds to Shad would 
cause income to him? No. it will not. You are just paying him more then what he 
needs to close on his end today-with the understanding that additional money is 
going to be used to add "basis" on to his holding-which will then serve to reduce 
the subsequent gain he will show on his sale to you . 

. . . The unusual aspect of this situation is that you're meeting your 45 day 
identification period with a purchase agreement containing a non-refundable 
down payment which in turn naturally allow Shad to complete his transaction. 
That's what's unorthodox about this. Under "normal" circumstances you would 
never Dream of doing this . 

. . . However, I don't see from my perspective anything that needs to be altered 
prior to today's close that can't be addressed after today. For example the terms of 
the agreement that you will have with the operational entity is completely apart 
Ji-om today's transaction. 

(CR: 1305-1306)( emphasis added). 

Postma confirmed that the group's immediate goal was simply to close and 

reminded them that the contract "will change" not "might change" and that a separate 

contract would be executed "completely apart" from the transaction." Id. 

Although the Exchange PA recited that Shad would receive $4,931,924.00 from 

Gaty' s LPs, the patties separately agreed Shad would not retain any proceeds and instead 

they would be paid to the patties' yet-to-be-formed operational entity. (CR:916). They 

agreed the excess down payment funds would be placed in escrow and released only for 

approved development expenditures to add "basis". (CR:8-9,1305). The parties also 
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agreed the entity would pay any tax liability incurred by Shad and they would execute an 

agreement between Gaiy's LPs and the operational entity after the sale. 

(CR:9,916,1296, 1305). 

On October 25, 2019, the Exchange PA was executed and Shad received the 

down payment. That same day, Shad closed on the Sullivan and Gikling pro petties using 

the down payment for the cash and personally assumed the $2,138,650.00 Gikling 

Contract for Deed ("CPD"). Shad took legal title to the Property and held such title until 

April 6, 2020, when the sale to Gary's LPs closed. The first installment on the CPD was 

not due until May 2020. (CR:9,28,1443). 

The Exchange PA was the only written contract executed by the parties until the 

formation of the operational entity. Relying on their oral agreement, Shad proceeded witl1 

the mutual understanding that title to tl1e Prope1ty would subsequently transfer to tl1e 

operational entity either by contribution or sale as explained earlier by Postma, and it 

would develop the Property under a separate contract between the parties. 

(CR:1296,1294,1305). Upon such reliance, Shad accepted personal risk by taking title, 

remaining liable on the CPD, ai1d incurring a personal tax liability of $219,000.00. 

(CR: 1296,9). 

The Exchange PA was intentionally drafted to omit certain material terms of the 

parties' agreement, which included in part: 1) formation of the equally owned operational 

entity, 2) the terms by which the operational entity would acquire and develop the 

prope1ty, 3) use of excess downpayment funds to be held in escrow for development, 4) 

sale proceeds transferred to operational entity at closing, 5) liability of Shad's taxes, and 

6) the execution of a separate development contract. (CR:28,916). In his affidavit, Postma 
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explains Gary's tax risks and why the parties intentionally kept these terms out of the 

agreement, stating: 

My personal understanding of the step transaction threat Gaiy faced is this: if a 
taxpayer undergoes a series of transactions or steps that might not otherwise make 
sense to undertake unless the purpose of the steps was to circumvent what 
otherwise would be the intended tax results then, in that situation, the IRS could 
choose to bypass those steps for tax purposes-with the result being that the 
intended tax position would be altered in a way that presumably benefits the IRS. 

This specific threat naturally goes to the validity of the 1031 exchange. So, if 
there is concern about a step transaction threat to one's tax position, then you 
would not want to give the IRS a road map on the steps that you are undertaking. 
This would be tantainount to an invitation for them to come to that conclusion. 
Gary's Purchase Agreement as drafted reduces this risk. The purchase agreement 
didn't include several of the terms the parties had agreed to about the sale, 
including that Alpha Land would get the proceeds and not Shad 

(CR:916)(emphasis added). 

According to Postma, these omissions were intentional and made to reduce Gary's 

step-transaction exposure by not giving the IRS a "road map" of the plam1ed steps. Id 

At this time, Shad was actively advancing site development consistent with the 

parties' agreement. A surveyor was engaged, construction documents prepared, architects 

and eai'lh contractor were on board, a11d a traffic study in the works. (CR:644,12). Shad 

took the lead in obtaining bids, coordinating the design teain, and initiating work, a11d 

making draws from escrow to fund early development tasks (CR:1840,644,12,660). By 

late August 2019, Shad had circulated proposed non-corrosive rebar covenants to Gary, 

Gordon, and Kelly, to which they did not object. (CR:1249). 

Once the 1031 exchange phase was underway and Shad held title to the Property, 

the pai'lies turned to forming the operational entity and deciding how that entity would 

acquire and develop the land. As explained, Postma outlined two paths: Gary's umbrella 

LLC could "contTibute" the property to the operational entity, or Gai-y' s LLC could 
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contract to sell subdivided parcels to the entity as development progressed. (CR:1296). 

Postma recommended the sale approach as the "better and cleaner option" for Gaty' s 

exchange. Id. Postma did not comment on whether this option would be better for the 

other pattners. He did explain, however, that the second option would require the 

operational entity to capitalize through mortgaged financing and a separate development 

contract. (CR:915,1294). 

Next, the parties formally organized the operational entity. The parties had 

anticipated naining it Alpha Omega, LLC but instead decided on Alpha Land Company, 

LLC ("Alpha"). When forming Alpha, Postma flagged several tax risks that again 

materially influenced the LLC' s design and documentation including: the "related-party 

risk"; the "step-transaction risk" (previously explained) and the "developer" risk. 

(CR: 1294, 1296,916-917). 

From the outset, the patties agreed that the partnership entity would be owned 

one-third each by Gary, Gordon, and Shad, while Kelly would receive an exclusive 

listing to market the property. (CR: 1890-1899). 

However, as the 1031 structure took shape, Postma ale1ted the patties to the 

"related party" risk. In an email on November 12, 2019, Postma explained that if Gary's 

ownership in the yet-to-be formed operational entity, now Alpha, exceeded 50% after 

applying related party attribution rules (brothers are related, uncles at1d nephew are not), 

Alpha could be treated as a related party to Gary. (CR:1271). In that event, if Alpha 

disposed of exchanged prope1ty within two yeat·s, Gaty's preferential ( deferred) 

installment-sale treatment would be lost and he would be deemed to have received the 

foll contract price at signing, regat·dless of payment timing. Id. 
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Because Gordon's one-third would be attributed to Gary, Gary and Gordon's 

combined interests would exceed 50% in the three-member structure, Postma suggested 

adding Kelly as a 4111 member. If ownership were split four ways, 25% each, Gary and 

Gordon's combined interest would not exceed 50%. Postma therefore recommended that 

Kelly have a 25% ownership interest to "tamp down" Gaiy's exchange risk. 

(CR:1271,917). 

Shad objected to granting Kelly ownership in Alpha because the parties had 

agreed to an equal three-way partnership and that Kelly would only receive an exclusive 

listing. (CR:7). It was decided that the Alpha Land Company, LLC Operating Agreement 

(the "OA") would give Kelly a 25% "non-ownership" interest coupled with an exclusive 

listing right. (CR:1890-1899). However, Postma cautioned that "Kelly's non-ownership 

might not satisfy a non-related party exchange". (CR:917). 

This uncertainly carries risk should the IRS deem Alpha a related paiiy to Gary. 

Alpha purchased its first parcel from Gary on Mai·ch 12, 2021, less than two years after 

Gary acquired the property. (CR:1202). Therefore, if Kelly's 25% non-ownership interest 

in Alpha does not satisfy related party rules, Gaiy's installment treatment failed as a 

result of the sale. (CR:1271). 

Postma admits that he prepared Alpha's 2020 tax return showing Kelly as a 25% 

owner in the company and claims he did so at Gordon's direction. (CR:917-918). At no 

time has Kelly been a 25% owner of Alpha. 

Postma further cautioned Gary about his developer's risk explaining that if the 

IRS deemed him a developer either directly or via attribution, he wonld have been 

prohibited from doing the 1031 exchange. (CR:918). Considering that Gaiy and Gordon's 
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combined interest in Alpha could be deemed greater than 50%, it was safer for Gary if 

Alpha was not viewed as a developer of the Property and was instead formed for a 

"different purpose" outside the exchange. (CR:1294,918). 

Postma later claims to have become increasingly uncomfortable with the tax 

positions Gary was proposing. He expresses these concerns in his affidavit: 

Gaiy had initially proposed a 100% loss allocation to himself since it was his 
money going into the project at this point. I felt that would both substantially 
weaken his 1031 exchange position and increase the perception that he was 
functioning as a 'developer' on this project. Further weakening his positions if not 
undermining it. .. Despite the risk, the Alpha Land Company 2021 tax return 
showed a specially allocated 100% loss to Gary. I did not prepare any returns for 
Alpha Land after 2020. 

(CR:914-915). 

On Januaiy 6, 2020, just before Alpha's formation, Postma clarified the structure 

and documents he anticipated in forming Alpha and its purchase of the Property from 

Gaiy stating: 

I realize that apart from this proposed sale [ sale of property to Alpha Land] and 
the operating agreement of the Alpha Land Company, LLC, there will also be a 
separate legal contract [which still needs to be drafted] between Gaiy's LPs and 
Alpha Land Company, LLC." 

(CR: 1276)( emphasis added). 

Again, Postma reiterates the need for a separate legal contract and that it would be 

in addition to both the purchase agreement and the Alpha Land Operating Agreement 

(the "OA"). Postma previously described this contract as an "operational agreement to 

develop the property between the three parties in [their] respective roles". (CR:1294). 

Consistent with this structure, the OA makes no mention of the underlying 

Property or its development; it assigns no member roles or compensation framework; it 

contains no terms of development; it grants no development rights; it does not define "net 
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proceeds" from development or how to calculate; and it provides no terms or 

expectations regarding development financing. (CR: 1890-1899). It does, however, clearly 

state that membership interests are jointly held with rights of survivorship. (CR: 1897). 

When Shad signed the OA on Januaiy 10, 2020, he did so with a mutual 

understanding a sepai·ate contract would be forthcoming, and it would address these 

terms of the agreement. (CR: 1294,1296,1305). 

The final written contract in this case is the Alpha Land Purchase Agreement (the 

"Alpha PA"). This was the transfer mechanism Postma had recommended in lieu of Gary 

"contributing" the property through his ownership interest in Alpha. (CR: 1296). 

When the Alpha PA was signed on January 14, 2020, Shad held legal title to the 

Property, personally canied the CFD in his name, and had been advancing site work as 

agreed; no writing yet memorialized any promises he clain1S were made to hin1. 

(CR: 12,32-36). 

Alpha was to pay the same purchase price Gary paid to Shad and Alpha was given 

possession of the Property dating back to November 1, 2019 (CR:32-36). Of particular 

impmiance is the Addendum to the agreement. The Addendum provides: 

1) The execution of this purchase shall be in parcels, the size and location of 
which shall be determined by the Buyer, at a price equal to $3,710.00 per acre. 
The Buyer also agrees to pay the Seller an amount equal to one third of the net 
profit from sales of prope1iy as portions are developed and re-sold by the 
Buyer; 

2) The Buyer will be responsible to pay all taxes, interest and insurance on the 
entire property; 

3) Buyer acknowledges that Seller owes a contract balance on the property. 
Buyer agrees to make all payments related to tl1e contract. Any principle paid 
by Buyer during tl1e term of this agreement will be reduced from the balance 
owed to Seller; 
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4) This Agreement is contingent upon Buyer and Seller approval of final 
contract; 

5) This Agreement is contingent upon the following: (a). Buyer and Seller 
approval of final contract; (b) Completion of the purchase of subject property 
by Ridgewood Motel and Manor, LC and HP Park, LP from Shadrach Howie. 

(CR:36)(emphasis added). 

Similar to the other contracts, the Alpha PA was intentionally strnctnred in this 

way. First, it placed all financial responsibility, including the CPD payments, on Alpha, 

while giving Alpha possession dating back to November 1, 2019. (CR-32-36). This only 

makes commercial sense if Alpha was sufficiently capitalized, and the parties agreed 

Alpha would leverage its equitable interest in the Property to obtain development 

financing and to refinance the CPD. Whether this was a mutually agreed upon term of the 

parties' agreement is a critical and genuinely disputed material fact. 

Defendants assert Alpha holds no interest in the property and therefore cannot use 

it to obtain financing. (CR:697). Shad maintains the parties agreed Alpha would do 

exactly that, and it was material to their agreement that Alpha would acquire and develop 

the Property. (CR:915,380). 

Postma, the independent and nnbiased hired professional, strongly corroborates 

Shad claim while directly contradicting that of the Defendants: 

"It was my understanding that Alpha Land's right to purchase and possess the 
property gave Alpha Land an equitable interest in the property. It was very much 
my understanding based upon my discussions with Gary, Gordon and Shad that 
Alpha Land wonld be the borrowing entity. It was my understanding based upon 
my discussions with Gary, Gordon and Shad that Alpha Land would use its 
equitable interest in the properly to borrow money to refinance the contract for 
deed and/or finance development. 

(CR:915)(emphasis added). 

19 



Second, the Addendum's parcel-by-parcel execution was designed so Gary could 

unwind his exchange over time. Postma, however, cautioned that while it provided a 

mechanism for Gary to slowly unwind his 1031 exchange he called it un01thodox, "I 

have never been patt of a 1031 exchange that conscientiously plans to unwind the 

exchange almost immediately upon inception," which "would add finther risk to the 

validity of the exchange." (CR:918). Evidently it was Postma's understanding that the 

unwinding would be immediate. 

Lastly, the Alpha PA is contingent on the patties approving and executing the 

separate and "final" contract. Postma repeatedly insisted this contract was essential and 

the Alpha PA made it a requirement. Gaty admits that the parties intended to execute this 

final contract but failed to do so. (CR:667,669). 

The sale from Shad to Gaty's LPs closed on April 6, 2020, at1d the sale to Alpha 

occurred soon iliereafter (CR:506). At closing, Shad received $299,855.33 plus the 

balance of the escrow funds which he immediately transferred to Alpha consistent with 

the parties' agreement. (CR:1840). As a result of the sale, Shad incurred an individual 

federal tax liability of$219,000.00, which Alpha failed to pay for two years. (CR:9). 

Consistent with the patties' agreement, Shad immediately began construction on 

the first two homes funded through Alpha. On April 30, 2020, Shad received a check 

from Alpha for $150,000.00. (CR:1441-1442). Gary deposited $150,000.00 into Alpha on 

April 6, 2020, to fund the loan, but Shad was paid though Alpha. Id. Also on April 30, 

2020, Alpha made the first semiatmual CPD payment in the amount of $92,545.58. 

(CR: 1443). The CPD would, however, remain in Shad's name for the following 2 years. 

(CR:699). 
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Also consistent with Shad's account of the parties' agreement, Kelly reached out 

to Banner Capital Bank ("Bam1er Capital") on May 11, 2020, to begin Alpha's 

refinancing of the CFD. (CR:1207). At this time, the pmties were working to finalize 

covenants, including the non-corrosive rebm· (VROD) covenant Shad claims was 

promised. (CR:1242). 

On Janumy 3, 2020, Kelly proposed a version stating, "Note that Dad will work 

with the city to address the specifics of the items regarding VROD". Id. Kelly attached a 

draft that mandated its use in all concrete footing, walls and flatwork. Id. 

In the year following the sale to Alpha, Alpha and its members equally shared in 

access, use and profit of the raw land. (CR:692,321). 

At this point, eve1ything was proceeding consistent with the parties' agreement 

according to Shad aJ1d the parties had a solid working relationship. It wasn't until the 

development ran into a major problem with the City of Box Elder ("the City") that things 

would stmi to umavel. 

Before the final platting of Phase I, the City declined to sign the final plat and 

required Alpha to fund approximately $1.6 million in off-site improvements to Sunnydale 

Road as a condition of approval. (CR:12). This halted the development's immediate 

launch. (CR:12-13). The City's abrupt reversal in support of the project created a lm·ge 

rift among the partners, namely Shad against Gary and Gordon. Believing the City's 

position was unlawful, Shad urged immediate action and proposed retaining counsel to 

attend meetings and, if necessary, litigate. Id. Although Gary and Gordon agreed the 

City's actions were unfair, they opposed Shad's approach and prefe1Ted to wait. Gaiy 

summarized his position on moving the development fo1ward, stating: 
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.. .if external pressure is too great to justify our development on the basis of the 
value we bring to Box Elder and the community, then this is simply the wrong 
time for development. In that case, at some future time after Box Elder has solved 
the existing problems at their own expense we may still be interested ... our 
project will not be held hostage to unworkable and unrealistic demands ... I do 
not personally need this project to live the remainder of my life in comfo1t. 
Moreover, I am unwilling to sell or commit additional assets to fund projects that 
are Box Eider's responsibility. Should our project proceed, most of my hoped for 
income will go to charitable organizations. 

(CR:1215). 

Unlike Gaiy and Gordon, Shad faced immediate fmancial pressure and had been 

relying on income from the development to supp01t his family. As the impasse with the 

City dragged on, Shad continued to propose numerous ideas to his paitners on ways to 

move the development forwal'd that were met with silence, "Nearly all my emails have 

gone unanswered like this one from back in March ... I find it grossly unfair to expect 

a11ything other than frustration from me when no answers are ever given." (CR: 1495). 

Meanwhile, Alpha's refinance with Baimer Capital was halted a11d without 

funding the company would be unable to satisfy its fina11cial obligations a11d fund 

development. (CR:11-12). 

By late 2021, tensions were high. Meetings increasingly devolved into heated 

arguments. Shad pressing for action a11d expressing his frustration; Gaiy and Gordon 

preferring to wait and objecting to Shad's tone and demeanor. (CR:1215). The dynainic 

became unproductive, a11d Shad decides to stop attending meetings. He has his wife 

Holly attend in his place as a neutral intermediary to facilitate better communication. 

(CR:278). 

Holly testified, "Shad was upset about not being able to develop, not making 

money, spending money, getting all this push back from Box Elder. He had been bringing 
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ideas to Kelly about marketing listings," she explains that Shad is "very passionate and 

boisterous" when speaking with others, particularly family, and noted that people often 

communicate differently witl1 family than they would with strangers. (CR:325). Gordon 

is his business partner, but first he is his father. 

Holly became emotional during her deposition, explaining that everyone was 

being difficult and stubborn. She testified that Gaiy and Gordon made unkind remarks to 

Shad, criticizing his finances, work, and religious beliefs, and telling him he was "wet 

behind the ears" and had "a lot to learn." (CR:326). She added that Shad "didn't really 

have an option" because whenever he suggested something, they eith~r ignored hinl or 

told him no. (CR:280). 

The tipping point came when Shad and Kelly got in a heated argument during a 

meeting that resulted in Kelly pulling all of Shad's real estate listings and told him he 

would never work for him. (CR:325). 

Around this time, Gary unilaterally decided to refinance the CFD through his 

personal LPs rather than Alpha. (CR: 1318). An action Shad claims materially breached 

their agreement. 

On November 29, 2021, Gary reached out to Banner Capital to reinitiate the refi 

process. (CR:1315). Gary writes, "We would now like to proceed with refinancing the 

779 acre tract. .. We do not anticipate any problems with the appraisal and would like to 

borrow $3,500,000.00 if possible." Id. Alpha paid $7,500 on Januaty 5, 2022 for the 

Banner appraisal that valued 779 acres of the Property at $5 .2 million. 

(CR: 1503, 1506,1449). 
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Banner Capitol's Richard Braithwaite, responded to Gary on December 16, 2021. 

The pe1tinent paits of his email read: 

Gary, I have poured over all of your emails and documentation you sent on the 
cash out refinance ofthe779 acre tr·ack in Box Elder ... Will the entire 779 acres 
be vested into the name of Alpha Land Company, LLC and the borrower on our 
Note (Loan) will be Alpha Land Company, LLC? ... For our Loan, I need to 
know if the Bank will be taking all 779 acres as collateral ... We have to have 
clear title in first lien position to provide a loan and we would expect all 779 
acres to vest over to Alpha Land Company, LLC to make this happen. The 
requested loan amount is $3,500,000.00 ... that would provide $1,480,469.57 
available for accrued interest, closing costs, and funds for future development . .. 
Our legal lending limit to an individual or an LLC ... is $3.5 million. We have 
already lent you fimds to refinance your ranch and build your new home and that 
loan is under your name. As long as Alpha Land Company, LLC is the new 
borrower we should not have a problem with lending Alpha Land Company, LLC 
$3.5 million. 

(CR: 1320-1321 )( emphasis added). 

Braithwaite's email and Postma's affidavit confirm that Alpha not only had the 

ability to refinance the CPD but had, up to that point, always been the intended borrower. 

Braithwaite stated, "Alpha Land Company, LLC should have no problem borrowing 

$3,500,000.00." Id. His email also reveals that Gaiy had been pursuing his own personal 

refinance with Banner, while Alpha's refinance had remained previously unpursued. Id. 

Despite Banner Capital's willingness to loan Alpha the money and despite being 

material to the parties' agreement, Gary directed Braithwaite to change the borrower to 

his LPs explaining, "sale of the land directly [to Alpha Land] would trigger significant 

tax consequences that were avoided by the exchange. Alpha Land does have the 

obligation to be responsible for the payments, however, as pait of the contract." 

(CR: 1318)( emphasis added). 

As a result, Alpha lost nearly $1.5 million in development funding and title to 

over half the Property. Despite Alpha's deteriorating financial position and its inability to 
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meet its obligations, including Shad's outstanding tax liability, Gary withdrew Alpha's 

loan to avoid a personal tax consequence. Id. 

The decision to withdraw Alpha as the borrower coincided with Gary, Gordon, 

and Kelly decision to contact Attorney Jeff Hurd to amend the OA. (CR:2129-2130). 

Shad, feeling threatened, engaged attorney Stephanie Trask ("Trask") to represent him. 

(CR:2022). Negotiations over acceptable revisions failed, and amendments were adopted 

by majority vote over Shad's objections. Id. The amendments removed the right of 

survivorship, eliminated Shad's ability to meaningfully paiticipate in company 

governance, and added an attorney fee provision that favored the majority. (CR: 1264-

1265,1268-1269). 

Despite the ainended OA being adopted in May 2022, Shad continued to work 

with Trask to try and resolve the patties' disagreements and avoid litigation 

(CR:2022,1261). Gary sent the following letter to Trask explaining how he could 

extingnish Shad's interest in the Property leaving him with nothing. It reads in pe1tinent 

pait: 

... The te1ms of the contract by which Alpha Land Compai1y agreed to pnrchase 
the rights to develop the land have already been breached, so the contract could at 
this point be declared null and void, thereby completely eliminating an operating 
agreement which we agree has some inherent flaws . . . Should the contract be 
declared null and void, Shadrach's position would in the process be extinguished, 
and Shadrach 's value would be equal to the cash he invested in purchasing the 
property. Exactly zero. 

(CR:1325,1669)(emphasis added). 

Negotiations ultimately failed and Trask told Shad she was not able to litigate the 

case due to her cnrrent workload. (CR:2022). 
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On April 26, 2022, Alpha held a meeting to which Gary, Gordon and Holly were 

present. It was at this meeting that the Alpha PA was declared in default for failing to 

meet its financial obligations and stating that Gary has personally had to pay several 

hundred thousand dollars to cover its costs. (CR:509). 

Gary and Gordon continued to mmtgage the Property. They cosigned two loans 

with Bank West receiving one loan for $500,000 in November 2022 and one for 

$5,000,000 in March 2023. In September of 2022, Banner Capital approved Gary for a 

$2,300,000 loan. (CR:669-670,1453-1488). 

On February 10, 2023, Defendants executed a new Alpha Land Purchase 

Agreement that again placed all financial liability for the property and project on Alpha. 

Unlike the prior version, however, this agreement expressly requires Alpha to make all 

payments on the seller's existing and any replacement financing, while eliminating the 

requirement that the parties execute the separate, "final" contract. (CR:1800). 

Alpha is now subject to these mmtgages despite having no access or control over 

the loan funds. During discovery, Shad requested a full accounting of all loan proceeds 

secured by the Property, suppo1ted by bank statements and check images, but Defendants 

only produced Alpha's own bank records that didn't include the requested information. 

(CR:670). 

In early 2023, Shad retained counsel to represent him in a potential lawsuit 

against Gary and Gordon. On April 13, 2023, Gordon contacted Attorney Roger 

Tellinghusen regarding a letter Defendants received from Shad's attorney. (CR: 1925). 

Defendants inquired whether it would be appropriate to inform Shad's attorney that 

Defendants intended to declare the Alpha PA void for nonperformance and then proposed 
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forming a new LLC excluding Shad as a pru1ner and entering into a new purchase and 

development agreement with that entity, offering Shad only a residual profit interest ifhe 

agreed to "refrain from ANY future litigation." Id. Tellinghusen took no issue with the 

plan, so long as the termination was handled in accordance with the purchase agreement. 

(CR:1926). 

In May 2023, Kelly's company, UniMax, entered into a purchase agreement to 

buy 129 lots. (CR:1794). UniMax is now building and selling homes on these lots, while 

Shad has not been permitted to build anything in the development beyond the first two 

homes. (CR:698). 

The value of the Property has increased dramatically since Shad acquired it and 

contributed to its development. When he transferred the property to Gary in 2020, the 

total purchase price was $4,931,924.00. (CR:28-30). 

Several undisputed facts confirm a significant increase in value. First, the City 

approved $14 million in public infrastructure improvements through TIF funds which 

Gruy claims requires, "no obligation to us other than they would like us to build as fast as 

possible." (CR:1214). Second, the project received a $3 million housing and 

infrastructure grant from the SD Housing Development Authority. (CR:1333). Third, the 

sale of 129 lots to Unimax for $8,012,000.00. (CR: 1794). Finally, Defendants currently 

have 229 acres listed for sale at a combined asking price of $15,920,284.00. (CR: 1805). 

To date, Alpha's members have received only $22,000 in distr·ibutions. (CR:665-

666). Shad's share has been assigned to Gaiy and applied toward his $150,000 

constr·uction loan. (CR:67). Other than building two homes in the development, Shad has 

received no income or benefit from his contr·ibutions to the Prope11y's purchase, 
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development, improvement and maintenance. In addition to his development work, he 

performed numerous tasks that benefited the Property and Defendants personally, 

including interseeding alfalfa and triticale, applying prairie dog control, building fences, 

hauling garbage, cleaning dams, feeding cattle for Gary, hauling hay for Gary and 

Gordon, perfmming construction work on Gary's home, and excavating and installing a 

water line. (CR:1923,17). Defendants have never compensated Shad for his labor and 

services. (CR: 17). 

Shad filed suit on December 16, 2023, and in response, Defendants sought 

judicial expulsion and counterclaimed for barratry and monies they claim Shad owes 

Alpha. 

ARGUMENT 

A. The Circuit Court Erred in Granting Summary Judgment on Plaintiff's Claims 
for Breach of Contract: 

This case arises from an oral agreement between Shad and the Defendants to form 

a partnership, or joint venture, for the acquisition and development of the Property. Yet, 

the parties now dispute nearly every material te1m of that original agreement, each 

offering sharply conflicting accounts of what was promised, how those promises were to 

be canied out, and whether the written contracts reflect the complete and integrated 

agreement of the paities. 

A document is "not fully integrated when the parties might naturally make 

additional tenns or agreements as a separate agreement." Pankratz v. Hoff, 2011 S.D. 69, 

,r 14, 806 N.W. 2d 231, 236. Extrinsic evidence may be considered if the written 

agreement is not a fully integrated document. Pankratz, 2011 S.D. at ,r 13. 
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In this case, there is no written contract that fully integrates all the terms of the 

pmiies' agreement. Instead, the transaction unfolded across time and through multiple 

writings; each drafted at a different stage and for a different purpose. None of which 

captured the entire agreement. The drafting process was deliberately manipulated to 

minimize Gary's tax exposure, necessarily distorting the written agreements and leaving 

key terms unstated or defened to a "final contract" that was never executed. 

Shad acknowledges that the mechanics of carrying out the agreement evolved to 

minimize various tax risks as they surfaced; however, Shad was repeatedly assured by 

Postma and the Defendants that these changes would not alter the agreed upon outcome, 

only the steps required to achieve it. Shad claims Defendants then used these changes as 

a way to back out of the deal. 

As time went on, Postma continued to identify more risks in the exchange. 

Understanding these risks, and the proposed steps to avoid them, would have challenged 

even a seasoned tax professional, let alone someone with little experience in 1031 

exchanges. Gary's own attorney declined to paiiicipate due to its complexity. (CR:648). 

Shad had no prior understanding of 1031 exchange rules and relied on Postma and the 

Defendants for their expe1tise to ensure it was handled properly. Shad testified that 

Defendants told him they "were going to, in their expe1tise, facilitate the 1031 and not to 

wony about it; this is what they do for a living." (CR:384). 

Even Postma acknowledged he became increasingly uncomfo1table with the 

positions being taken and admitted there were real risks involved (CR:914-918). He 

claims to have explained these risks, and ultimately it was Gary who decided to assume 

them. Id. 
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Viewing the facts in the light most favorable to Shad, the following account 

reflects his version of events. While Shad was in the process of securing a deal with Mr. 

Williamson to acquire the property, Gary was simultaneously seeking a replacement 

property for his 1031 exchange. (CR:383,428,5). Recognizing the development's 

potential, Gary and Gordon "wooed" Shad with promises of a family venture that would 

give him equal ownership and development rights, along with opportunities to earn 

income through multiple revenue streams. (CR:386,6-7). In reliance on those assurances, 

Shad declined other avenues to purchase the property, forewent other investment and 

employment opportunities and agreed to partner with Defendants. (CR:7,383) 

According to Shad, the mutually agreed-upon terms of their agreement were as 

follows: through a jointly owned entity, they would acquire, own, and develop the 

property together, and the partnership would remain closed among the three of them with 

rights of survivorship. Shad was promised additional income through site development, 

home construction, use of the raw land, walking money (initial upfront cash paid to 

partners from the project) and profits from the mandated use of VROD noncorrosive 

rebar to which he was a main distributor. Because Shad viewed the project as divinely 

inspired and intended to bless his family, he sought to dedicate the development to God 

through street names. A reasonable jury could conclude from the record that Gary and 

Gordon, as Shad's father and uncle, desired to give him these oppo11unities and made 

such promises to induce his participation. (CR:6-7)(App.188-201 ). 

When Postma was engaged to structure the 1031 exchange, he recommended 

abandoning the parties' original plan, which would have cleanly allowed Shad and 

Gordon to 'join" Gary's umbrella LLC after the exchange thereby fulfilling their original 
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agreement to own and develop the Property as equal partners. (CR: 1294). Instead, 

Postma proposed a more cumbersome structure requiring the creation of a separate 

operating entity outside the exchange which complicated the agreement's execution. 

Postma believed this option was safer but still acknowledged that reasonable 

professionals could view the risk as essentially the same. Id. Even under this revised 

approach, Postma indicated that Gaiy would either contribute the property to the LLC or 

the LLC would purchase it, which reasonably satisfied Shad's expectation that the entity 

would ultimately hold title to the property despite the chosen method. (CR: 1296). 

Postma ultimately advised selling the Property to Alpha in parcels as developed. 

Again, opting for the more cumbersome structure that required several additional steps. A 

key component of which was that Alpha would refinance the CFD and mortgage the 

property to fund development and meet its financial obligations under the purchase 

agreement. (CR:915). Postma said it was "very much" his understanding that the patties 

agreed to execute this pait of the plan. Id. It would make no commercial sense for Alpha 

to assume financial obligations it could not pay, thereby ensuring its own default. The 

record shows that Alpha applied for, paid for, and was approved for a $3.5 million 

refinance loan with Baimer Capital demonstrating both its capacity to m01tgage the 

property and the parties' intent to do so. (CR:1320,1449). This evidence directly refutes 

Defendants' sworn ai1swers that Alpha lacked the ability to obtain such finai1cing or that 

the paities intended to fund payments and development solely tlu·ough fuh1re lot sales. 

(CR:668). 

Postma admitted that the Exchange PA deliberately omitted ce1tain tenns of the 

parties' agreement to minimize step-transaction risks and avoid giving the IRS a "road 

31 



map" of the steps being taken. (CR:916). On its face, the agreement states that Shad, an 

um-elated party, sold the Property to Gaiy and retained the proceeds. In reality, however, 

the parties agreed that the proceeds would be trnnsferred to an LLC in which Gaiy, 

tlU'ough attribution, held a majority interest-one of the very steps that, if disclosed, may 

have "invited" IRS scrutiny. Id. 

Defendants would have the Cout1 believe that Shad was merely a "strawman" in 

Ga1y's exchange. A label they use to imply he played no meai1ingful role and held no real 

interest in the transaction. Postma, however, more accurately described Shad as the 

"sacrificial [a!llb." (CR:10,387). A term reflecting personal risk and financial exposure, 

not nominal paiticipation. Shad was not simply a temporary placeholder. He personally 

assumed a $2.1 million CFD that remained in his name for two years; held legal title to 

the prope11y for six months; pe1formed work and improvements while he owned it; and 

ultimately incuned a personal tax liability of$219,000--an obligation the IRS pursued 

for two years through repeated notices of levy. (CR:9,699). Importantly, the IRS deemed 

him a legitimate seller, not a strawman. Contra1y to Defendants' asse1tion, Shad never 

assigned any purchase interest to a11y party. 

The written contracts, individually or collectively, do not fulfill either side's 

asse1ted version of the agreement. They neither create a structure under which the parties 

would jointly own, develop, and profit from the prope11y through a common entity, as 

Shad contends, nor do they secure a guaranteed one-third share of net development 

profits for Shad, as Defendants claim. Witl10ut both the right and tl1e financial means to 

develop and purchase the Property, Defendants have rendered Shad's ownership interest 

in Alpha w011hless. 
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The OA was drafted to avoid related party and developer risks and therefore 

omitted any reference to the property or its development. It was intended only as a 

vehicle through which the prope1ty could be purchased, with the paities' development 

terms to be set forth in the unexecuted development contract. The Alpha PA was likewise 

dependent on the parties approving and executing that contract and imposed significant 

financial obligations that Alpha could meet only through the agreed upon financing rights 

and terms. 

Within a month of closing, Alpha had only $282,019 in remaining proceeds while 

facing semiannual CFD payments of $92,545, substantial development costs, and Shad's 

unpaid tax liability. (CR:1443). With or without lot sales, Alpha needed to mortgage the 

property to meet its ongoing financial obligations and develop the Property. Defendants' 

deliberate actions preventing financing directly caused Alpha's default. Combined with 

their refusal to execute the development contract, Shad has been left with no means to 

realize ai1y benefit from the paities' agreement. Compounding the harm, Defendants 

amended the OA to materially alter Shad's company ownership and strip him of any 

meaningful right to participate in the company, while also denying him the other revenue 

strean1s they had promised. In short, Defendants have ensured that Shad is guaranteed 

nothing; any benefit he could receive depends entirely on their discretion. This is not 

merely Shad's contention-Ga1y confirmed this in his letter to Attorney Trask and in the 

plan he later presented to Attorney Tellinghusen, who raised no objection. 

(CR: 1325,669,1925-1926). 

Shad submits that genuine issues of material fact exist regarding the mutually 

agreed upon terms of the parties' overall agreement, whether those terms were ever 
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reduced to a final and complete writing, and whether Defendants breached the agreement 

causing Shad damages. Because the writings are not fully integrated, contain uncertain 

and ambiguous terms, and reserve material terms for an unexecuted separate contract, the 

Court may consider extrinsic evidence to determine the patties' actual agreement and 

intent, including oral promises, separate agreements, course of performance and dealing, 

and evidence of fraud or illegality. See Pankratz v. Hoff, 2011 S.D. 69,806 N.W. 2d 231, 

236 (S.D. 2011) and LaMore Restaurant Group, LLC v. Akers, 2008 S.D.32, ,r30, 748 

N.W.2d 756, 765. 

If the existence and terms of a contract are in dispute, these are questions of fact 

to be determined by a fact finder. J. Clancy, Inc v Khan Comfort, LLC, 2021 S.D. 9, ,r 18, 

955 N.W. 2d 382,389. The elements essential to the existence ofa contract are: (1) 

patties capable of contracting; (2) their consent; (3) a lawful object; and ( 4) sufficient 

cause or consideration. SDCL 53-1-2. To form a contract, there must be mutual assent on 

all essential terms. J. Clancy, Inc, 2021 S.D. at ,r 18. Consent is not mutual unless the 

parties agree upon the same thing in the same sense. SDCL 53-3-3. "The question of 

whether mutual assent exists may present disputed questions of fact. This is paiticularly 

the case when there are disputed facts concerning the existence of an oral contract." J. 

Clancy, Inc, 2021 S.D. at ,r 18. 

Capacity is not disputed. Consideration, however, is. The consideration as stated 

by Shad including locating and purchasing the property, assembling the deal, performing 

development work, improvements he made to the property and forgoing other 

oppmtunities in exchange for the numerous promises the Defendants made to him is 

sufficient to supp01t a binding contract. 
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Defendants' assertion that Shad's one-third ownership in Alpha satisfies his share 

of the development profits amounts to no consideration at all, as Alpha is a defunct entity 

with no assets, no right or ability to develop, and is in perpetual default under its purchase 

agreement. (CR: 1611,345). 

The stated object of the overall agreement, to acquire and develop the property, is 

lawful. Whether the steps taken by Gary to minimize his tax risks were canied out by 

means that render the transaction's purpose unlawful is a question for the fact finder. 

Mutual assent is highly disputed. Shad maintains that multiple promises were 

made to him-the core promise being equal members in owning and developing the 

Property. When the exchange structure was modified to require a separate operational 

entity to purchase the Property, the paities agreed that Alpha would obtain title through 

financing and a separate development contract would set fottb development terms 

including Shad's role, compensation, and other expectations. 

Defendants, however, maintain that the written agreements, namely the OA, 

constitute the entire agreement. Defendants contend that the OA is the operative, 

controlling agreement that fully integrates the parties' agreement. (CR:1606). This 

argument fails for two primary reasons. First, the OA makes no reference to the Property, 

and Postma made it clear that all tenns relating to development and the paities' respective 

roles were to be included in the separate, but never executed, development agreement. 

Second, even under Defendants' own theory of the agreement, the OA grants Shad no 

enforceable right to one-third of net development profits. It entitles him only to one-third 

of Alpha's profits and Alpha has no right to develop the Property. And even if Alpha had 

the right to purchase and develop the property, it lacks the financial means to do so 
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because of Defendants' breach. Any continued ability to develop depends entirely on 

Gary's willingness to "rescue" Alpha from default, ironically through loans originating 

from the very financing Alpha was supposed to obtain and is now obligated to repay. The 

OA therefore cannot be viewed as a complete and final expression of the paiiies' 

agreement. 

Additionally, Shad submits that the addendum language regarding "net profit" is 

ambiguous and inconsistent with the parties' agreement. It provides that: 

The Buyer also agrees to pay the Seller an ainount equal to one-third of the net 
profit from sales of property as pmiions are developed and re-sold by the Buyer. 

(CR:36). 

On its face, this language suggests that the Seller, Gary's LPs, is to receive one­

third of Alpha's development profits and that Alpha's own development costs are 

deducted in calculating that amount. For example, if Alpha develops a parcel for $5,000, 

purchases it from Gaiy's LPs for $10,000, and sells it for $20,000, it is unclear whether 

"net profit" means $20,000 minus both $10,000 and $5,000 or $20,000 minus the 

$10,000 purchase price. Without this provision, the calculation would be straightforward. 

Alpha would sell the pai·cel for $20,000, pay $10,000 to Gaiy's LPs, and retain the 

remaining $10,000. The mere inclusion of this language introduces uncertainty and 

ambiguity. Its inclusion makes sense only if the calculation was intended to include 

Alpha's development costs. This provision is entirely contraiy to the parties' agreement, 

as Postma confirms in his affidavit. (CR:918). 

Additional Terms of the Agreement: If the Court finds that the written contracts 

do not fully represent or integrate the parties' agreement, then identifying the actual terms 

becomes a factual inquiry. Shad has presented substantial evidence that Defendants made 
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additional promises concerning both his development role and the multiple ways he was 

to derive financial benefit from the project. These promises have been identified in this 

brief and the factual basis for each is detailed on pages 57~70 of Plaintiffs Brief in 

Opposition to Defendants' Motion for Partial Summaiy Judgment. (CR:835). The 

relevant pottions have been included in the appendix. (App.188-201). Due to volume 

limitations, those facts and arguments ai·e incorporated herein by reference. As this Court 

has recognized, "The existence of mutual consent is determined by considering the 

parties' words and actions." In re Estate of Neiswender, 2003 S.D. 50, ,r20, 660 N.W.2d 

249,253. The promises identified by Shad are corroborated by the patties' subsequent 

conduct and communications, which evidence their mutual assent or at minimum, present 

gennine issues of material fact. 

Breach and Damages: Defendants have materially breached their agreement with 

Shad in eve1y respect. They denied and refused to allow Alpha to refinance the CFD and 

obtain subsequent financing necessaiy for development and they refused to execute the 

separate development conh·act. These breaches left the patties' paitnership entity without 

title to the property and without any right or ability to develop it. In doing so, Defendants 

eliminated their own claimed consideration to Shad. 

Defendants further breached the agreement by refusing to implement the agreed 

upon noncorrosive rebar covenant, by refusing to finance continued home construction, 

by failing to provide Shad walking money once funds were available, by excluding him 

from site development, and by not honoring commitments related to biblical street names. 

In shmt, Defendants breached evety promise they made to him. 
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As a result, Shad has received only nominal financial benefit since 2019 and has 

been left with a one-third interest in a defunct company that Defendants can abandon 

leaving Shad with nothing. Nothing for identifying and securing the property, creating 

and advancing the development, assuming personal and financial risk (i.e. the sacrificial 

lamb), and dedicating years of work and forgone income to the project. Shad turned away 

other ready investors to honor the family agreement. Gary ultimately paid only $4.9 

million for the Property, and it is now worth several times that amount. It has since 

received $14 million in TIFF funding, $3 million in infrastructure grants, sold 129 lots for 

$8 million and current listings of only 229 acres total $15,920,284.00. 

(CR:1214,1805,1333,1794). 

Today, Gary, Gordon, and Kelly stand to make substantial profits from the ve1y 

development Shad envisioned and made possible, while he is left with whatever 

Defendants choose to give him and given their current relationship and stated intentions, 

that appears to be nothing. 

As his father, Gordon, once acknowledged, "Shad is responsible for the idea of 

what has become Alpha Omega. His vision and work put together the package of 

properties that made it possible for the project to exist." (CR:1905). More than five years 

later, Shad is still waiting to see any return on his efforts. In seeking to obtain what was 

promised to him, Defendants have in return sued him for barratly and for monies they 

claim he owes to Alpha and asked the court that he dissociated from the company. 

B. The Circuit Court Erred in Granting Summary Judgment on Plaintiff's Claims 
for Fraud in the Inducement or Negligent Misrepresentation: 

"Fraud as an inducement to enter a contract is a question of fact for the jmy. 

Actual fraud is always a question of fact." Poeppel v. Lester, 2013 S.D. 17,120,827 
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N.W.2d 580,585 (citing SDCL 53-4-5). Paro! or extrinsic evidence is admissible to 

prove fraud, and "[t]here is very little that the parties can do in their agreement to prevent 

the use of extrinsic evidence to attack the written agreement on grounds of fraud." Id. 

Evidence of misrepresentation is admissible even if the agreement is completely 

integrated. Id. 

To establish fraud, Shad must show that Defendants; I) Suggested as a fact that 

which was not true by one who did not believe it to be true; 2) Positively asserted as true, 

without reasonable basis, that which was not true; 3) Suppressed a material fact known to 

be true; 4) Made a promise without intent to perform it; or 5) Engaged in any other act 

designed to deceive. Poeppel, 2013 S.D. at if26. 

A reasonable jury could find that Defendants fraudulently induced Shad to enter the 

paitnership and that their efforts to mislead him continued throughout the course of the 

venture. The record shows the patties' original intent was for the paitnership entity to 

own the Property following Gaiy's I 031 exchange. Defendants now claim that they never 

agreed to that structure. Based on Postrna's communications, a jmy could find this untrue 

and that Defendants represented to Shad that their partnership entity would own the 

Property either knowing that was untrue, or without reasonable basis to believe it, or they 

never intended for it to happen and thereby induced Shad's participation. 

Similarly, the evidence overwhelmingly shows that Alpha was to refinance the 

CFD ai1d was approved for a $3.5 million loan that would have conveyed ownership in 

779 acres. In his sworn Answer, Gary now claims that Alpha could not obtain financing 

because it held no interest in the Property and therefore had no collateral to mortgage. 

(CR:697). In light of Postma's testimony and Banner's loan approval, a jury could find 
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that Defendant are being untruthful and represented to Shad that Alpha would obtain such 

financing knowing it to be untrue, or without reasonable basis to believe such, or they 

never intended for it to happen and thereby falsely convinced Shad that Alpha would hold 

title to the property and have the funds to meet its obligations. 

The record also shows that the parties agreed to execute a separate development 

contract. Defendants admit as much, yet they never executed it and instead deliberately 

chose to eliminate it from the 2023 revised Alpha PA. (CR:667,1800). A jury could 

reasonably conclude that Defendants never intended to execute this contract. 

Finally, Shad claims he was fraudulently induced into signing the Operating 

Agreement based on Defendants' representations and assurances that it could not be 

amended without his consent as to material matters. Due to volume limitations, tl1e 

suppo1ting facts for this claim can be found on pages 30-31 in Plaintiff's Response to 

Defendants' Partial Motion for Summary Judgment, the relevant pmtions of which have 

been included in the appendix and are hereby incorporated by reference. (App.202-203). 

Genuine issues of material fact exist as to whether Defendants knowingly made 

false representations, suppressed material facts, or made promises they never intended to 

perform. The evidence viewed in Shad's favor supports multiple inferences of fraudulent 

inducement. These issues turn on credibility, intent, and the patties' understanding at 

formation, all of which are questions for the jmy. Summary judgment was therefore 

improper. 

C. The Circuit Court Erred in Granting Summary Judgment on Plaintiff's Claims 
for Promissory Estoppel and Unjust Enrichment: 

Shad pleaded promisso1y estoppel and unjust emiclunent as alternative causes of 

action. Each provides an equitable avenue for relief where Defendants' conduct and the 
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incomplete or unexecuted agreements leave no adequate remedy at law. Promissory 

estoppel addresses Defendants' unfulfilled promises on which Shad reasonably relied to 

his deh·iment; unjust emichment addresses the substantial benefits Defendants retained 

from Shad's nncompensated contributions. Both doch-ines rest on well-established 

equitable principles designed to prevent injustice and both present genuine issues of 

material fact precluding summary judgment. 

The elements of these causes of action can be fonnd in Jed Spectrum, Inc. v. 

Stoakes, 2025 S.D. 31 (promissory estoppel), and Action Mechanical, Inc. v. Deadwood 

Historical Preservation Commission, 2002 S.D. 121,121,652 N.W.2d 742, 750 (unjust 

emichment). The same core facts discussed above apply equally here. 

As to Shad's overall unjust emichment claim, he contends that Defendants were 

unjustly enriched by acquiring and retaining ownership and control of the pro petty and 

by profiting from its development through Shad's effotis, risk, and performance. In 

reliance on Defendants' promises of an equal pattnership to own, develop, and share in 

the project's profits, Shad set aside other business oppotinnities and invested significant 

time, expertise, and resources to identify, negotiate, and secure the property and advance 

its development, all without fair compensation. Shad also maintains a separate unjust 

emichment claim for specific unpaid labor and services, addressed later in this brief. 

D. The Circuit Court Erred in Granting Summary Judgment on Plaintiff's 
Derivative Claims for Breach of Fiduciary Duty. 

Members of a limited liability company owe duties of loyalty and care to the 

company and to one another. SDCL 47-34A-409. In Hayes v. Northern Hills General 

Hospital, 1999 S.D. 28,152,590 N.W.2d 243,253, this Comt found that, "[I]n almost 

every state, majority, dominant, or conh·olling shareholders, or a group of shareholders 
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acting together to exercise effective control, are held to owe a fiduciary duty to minority 

shareholders". The duty between paiiners is "characterized by a loyalty of the highest 

order". Hayes, 1999 S.D. at 154. "There is a long-established rule in South Dakota that 

partners are in a fiduciary relationship to each other," and "Application of these principle 

presents a question of fact as to whether the defendants breached their fiduciary duty as 

partners." Hayes, 1999 S.D. at 155. 

Gary and Gordon, as controlling members of Alpha, breached these duties 

through repeated acts of self-dealing, mismanagement, and diversion of corporate 

oppmiunities. 

Alpha's $3.5 million loan with Banner Capital would have paid off the CFD still 

in Shad's name, satisfied his delinquent IRS liability, provided $1.5 million in 

development capital, and conveyed Alpha title to 779 acres of the Property. (CR: 1320). 

The record unequivocally establishes that the paiiies agreed Alpha would perform this 

refinance. Yet Gaiy, acting in his own self-interest, instructed Banner Capital to change 

the bonower to his personal LPs explaining that a refinance through Alpha would 

personally cause him a tax consequence while acknowledging that Alpha will remain 

responsible for the loan payment as part of the contract. (CR:1318). In other words, 

Alpha remained liable for the debt but was denied the benefits of ownership, capital, and 

equity. 

By this time, Alpha had become dependent on loans from Gary to meet its basic 

obligations. (CR:345,364). Receiving $1.5 million in development funds from Banner 

would have stabilized Alpha's finances, yet Gaiy's self-interested decision blocked the 

funding. This single act crippled Alpha's ability to operate and pe1form its obligations 
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under the purchase agreement and constitutes the most egregious and damaging breach of 

fiduciaiy duty to both Alpha and Shad. As a result, the Alpha PA was declared in default 

shortly thereafter. (CR:345). 

Gaiy and Gordon further breached their fiduciaiy duties by encumbering the 

development propetty with substantial new debt and concealing the use of loan proceeds. 

They obtained a $500,000 line of credit and an additional $5 million mortgage guaranteed 

by both Gaty and Gordon. (CR:669-670,1453-1488). 

Under the loan terms, proceeds from each lot sale are first applied to the interest, 

principal, and release fees on tltese loans. Those proceeds would otherwise belong to 

Alpha, which bears the financial risk of repayment witltout any control over how the 

borrowed funds are used. 

Interrogatory 49 and Request for Production 1, ask Defendants to identify all bank 

accounts for which loan proceeds have been deposited and to produce all bank 

statements, and check/deposit images. In response, Defendants only produced Alpha's 

own bank records, to which Shad already had access. (CR: 670). As a result, Alpha is 

responsible for debt obligations its members cannot audit or oversee. This violates botlt 

the duty of loyalty by concealing potential self-dealing and tlte duty of care by depriving 

the company of tl1e ability to ensure that its funds are applied to legitimate development 

expenses. 

As tlte sole recipients and controllers of these loans, Ga1y ai1d Gordon decide 

when, if ever, Alpha may receive or use tl1e funds. This control over Alpha's finances 

leaves the company unable to function independently. Defendants' control over Alpha's 

finances is further illustrated by their diversion of the grant funds intended for Alpha's 
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benefit. When Alpha received the infrastructure grant, Gaiy and Gordon immediately 

paid a substantial p01iion to Bank West to satisfy their own loans. Alpha was left with 

barely $31,000 in its account after receiving the grant. (CR: 1328-1331 ). These 

disbursements again demonstrate Defendants' domination of Alpha's finances and their 

ability to extract the benefits of development for their own advantage while leaving the 

company undercapitalized. To date, Gary and Gordon have approved only two 

distributions to Alpha members. In September 2023, Shad's distributions of$10,000 and 

$12,000 were both assigned to Gary as loan repayment. (CR: 665-666,67). 

The inequity is compounded by the terms of the Alpha PA as it fails to define "net 

profit," creating ambiguity easily manipulated by those controlling both the Property and 

the books. 

Although Gary claims Alpha receives an "interest-free" loan, the Alpha PA 

credits Alpha only for principal, while Alpha's proceeds ai·e first used to pay interest and 

release fees on Gaiy's loans. (CR:1219,1453-1488,668). Thus, Alpha bears the interest 

cost of Defendants' financing without any offset in Alpha's purchase obligation whereby 

shifting financing costs to the company. 

Defendants also breached their fiduciary obligations by failing to execute the 

sepmate development agreement required by the Alpha PA. This document was intended 

to formalize Alpha's development rights and protect its interests, yet Defendants m:ver 

executed it leaving Alpha completely unprotected. 

In addition, Alpha has been deprived of its ability to generate income from the 

raw undeveloped propetiy, even though it bears the costs of taxes, insurance, and 

motigage payments. When asked whether it was his position that Alpha must pay all 
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expenses related to the Property but is not entitled to any income from its use or rental 

because Alpha has agreed that income should go to Gary; Gary replied, "Yes." (CR: 

692). 

Taken together, eve1y material decision Defendants made after the 1031 

exchange, from refusing to execute the development contract, to blocking the refinance, 

to dive1ting grant funds and income, was calculated to protect their own financial 

interests while crippling Alpha's independence and rendering Shad's ownership, 

participation, and control effectively worthless. 

Defendants have reduced Alpha to an empty shell. Stripped of assets and 

authority, Alpha is left carrying debt it cannot repay, obligations it cannot meet, and a 

purchase agreement perpetually in default-all while Defendants extract the benefits of 

the ve1y development Alpha was created to pursue. 

Shad has provided sufficient evidence that genuine issues of material fact exist to 

establish Defendants breached their duties ofloyalty and care to Alpha precluding 

summaty judgment as a matter of law. 

E. The Circuit Court Erred in Granting Summary Judgment on PlaintifPs Direct 
Claim for Minority Oppression: 

Oppression arises when the minority member's expectations were "both 

reasonable under the circumstances and were central to the decision to join the venture." 

Mueller v. Cedar Shore Resort, Inc., 2002 S.D. 38, '1[14, 643 N.W.2d 56, 63. "Mere 

disappointment in the results of a venture is not sufficient. Rather, the statutory protection 

is more dramatic, and oppression should be deemed to arise only when the majority 

conduct substantially defeats expectations that, objectively viewed, were both reasonable 

under the circumstances and were central to the [minority shareholder's] decision to join 
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the venture." Landstrom v. Shaver, 1997 S.D. 25,139,561 N.W.2d 1, 8 (S.D. 1997). 

Moreover, "while a single act may not amount to oppression, under the totality of all 

relevant circumstances of the case, oppression may be found to exist." Landstrom, 1997 

S.D. at 142. 

The record clearly shows that the patties agreed at formation to a closed, tln·ee­

member venture. The OA speaks for itself. Shad testified that this was absolutely 

fundamental to his decision to join stating, "under no circumstance would we ever be 

dealing with anybody other than one ofus tln·ee ... And without those details, this deal 

would not have happened." (CR:387). Holly testified that Shad would never have agreed 

to be in the partnership ifit meant he would have to be pattners with Kelly, or Gaty's 

wife, or anyone else. (CR:329). Postma likewise confirmed this understanding. (CR:919). 

Gary admits that the members discussed not wanting to be pattners with their wives and 

that this understanding was reflected in the language of the first operating agreement. 

(CR:693). The original OA was drafted by an attorney who would have understood the 

implications of a right of survivorship, and Defendants admit they understood and 

voluntat·ily signed it. 

Gaty and Gordon later amended the OA to eliminate the right of survivorship and 

allow each member to designate replacement members. There are no restrictions on who 

those replacements may be, nor do they require unanimous approval of the remaining 

members. (CR:1268). Gaty concedes that these amendments "significantly changed the 

members' ownership rights and interests," and could require surviving members to work 

with individuals they never agreed to. (CR:694). 
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This is not "mere disappointment." It fundamentally altered Shad's ownership 

rights and substantially defeated a central, objectively reasonable expectation that Alpha 

would remain a closed, tlu·ee-member venture where ownership would pass only among 

the founders. 

Additionally, the original OA gave each member one vote. The amendments 

changed that structure by vesting voting authority solely in two elected managers, Gaiy 

and Gordon, thereby stripping Shad of his reasonable expectation of meaningful 

participation in company affairs. (CR: 1264). 

Shad also contends that Defendants' intentional consolidation of control over 

development financing left Alpha effectively powerless. Although Defendants describe 

Alpha as a development company, it is a company with no assets or independent capital. 

Even if the members vote to take a particular development action, whether it can occur 

ultimately depends on whether Gary decides to loan Alpha the money to fund it. True 

governai1ce over development therefore rests with Gaty and Gordon, who control both 

the property and the financing. Shad certainly didn't expect this kind of abuse of control 

and power when he agreed to join the venture. 

Taken together, and considering the totality of the circumstances, these actions 

constitute oppression under Mueller and Landstrom, or at the very least raise genuine 

issues of material fact precluding surmnary judgment. 

F. The Circuit Court Erred in Granting Summary Judgment on Plaintiff's Unjust 
Enrichment Claim Regarding Unpaid Labor and Services 

Shad claims that Defendants were m~ustly emiched by accepting the benefits of 

his uncompensated labor and services. Beyond facilitating tl1e acquisition of the propetty, 
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Shad dedicated years of work to fmther the project's development, making improvements 

to the land and providing services personally for both Gaiy and Gordon. (CR:17,1923). 

He performed these services in reliance on Defendants' promises and with the reasonable 

expectation that he would be compensated. Defendants accepted the benefit of Shad's 

eff01ts without compensation and now seek to disclaim any obligation to pay him. Id. 

Throughout the course of the project, Shad provided substantial, uncompensated 

labor and services that directly benefited the development of the property. Id. Shad 

remains uncompensated for his work overseeing site work, managing contractors, and 

coordinating with engineers to advance infrastrncture plarming and development. Id. In 

addition, Shad personally perf01med extensive physical labor on the prope1ty, including 

land improvements such as road construction, fence installation, creek crossings, dam 

clean-outs, trash removal, and prairie dog control. He also dedicated significant time and 

resources to property maintenance, equipment operation, and excavation services. Id. 

He also performed various services that personally benefited Gai·y and Gordon 

such as feeding livestock, hauling hay, assisting with Gary's home plans and basement 

excavation, and other labor-intensive tasks. Id. 

Shad U11dertook these tasks on his own initiative without a verbal agreement to do 

so, yet Defendants were fully aware he was doing it and knowingly accepted the benefits. 

(CR:479,1223-1225). 

Shad testified that he performed these services in good faith, believing that as a 

member of Alpha he would ultimately share in the benefit of the prope1ty's improvement. 

(CR:479). 
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In addition to the specific services he performed, the time commitment and 

opportunity cost to Shad were significant. Holly testified that Shad spent 2019 and 2020 

working on the project to the exclusion of other work and had limited income as a result. 

(CR:321). 

The improvements Shad made to the property directly enhanced its value and 

development potential. 

Unjust emichment occurs when a party confers a benefit on another, who accepts 

or acquiesces in that benefit, making it inequitable to retain the benefit without payment. 

Action Mechanical, 2002 S.D. 121 at ~21. The record shows that Shad provided years of 

labor and services that directly benefited Defendants and the Property with the reasonable 

expectation of compensation. Defendants knowingly accepted and retained the benefits of 

Shad's work without payment. (CR:1618). These facts, viewed in the light most 

favorable to Shad, establish a clear basis for his unjust enrichment claim. 

Defendants argue that Shad's unjust enrichment claims are barred by the 

existence of an express contract, asse1iing that the OA governs the subject matter of his 

claims. This defense fails for two reasons. First, Shad's efforts and contributions 

benefited the landowners, not Alpha. Second, the OA does not control because it omits 

the rights and obligations at issue. The parties intended those to be in the separate 

development contract that was never executed. 

Plaintiff has ah-eady detailed how Defendants systematically stripped Alpha 

leaving it a non-fuuctioning entity. The operative question is who has actually benefited 

from Shad's work and improvements to the Property. Shad would submit that his services 

and labor have benefitted the owner of the prope1iy and those in control of its continued 
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development, the Defendants. Any funds available to compensate Shad for his labor and 

services would be controlled by Gaty and Gordon, not in their capacity as members of 

Alpha, but as the owners of the loan proceeds. Gary's suggested plan to abandon Alpha 

altogether and form a new entity without Shad is further evidence of how Shad's unpaid 

work has only benefitted the Defendants. (CR: 1925). 

Second, as previously explained, the OA was never intended to define the parties' 

obligations regai·ding the development. Postma made clear that those terms were to be 

incorporated into a separate written contract that was never executed. The OA does not 

reference the Property or the development. Because no valid contract governs 

compensation for the work Shad performed, unjust enrichment is an appropriate equitable 

remedy for his unpaid labor. 

Additionally, Defendants mgue that Shad forfeited this claim based on Attorney 

Trask' s April 7, 2022 letter, which they interpret as stating the work was gratuitous. That 

assertion misrepresents the record. The letter responded to Gai·y's April 4, 2022 email 

acknowledging Shad's eff01ts and offering him $10,000 in payment for work performed 

on the ranch, his home, and the Property. (CR: 1223-1225). Ms. Trask's letter did not 

address, nor could it have waived, Shad's claim for the hundreds of thousands of dollms 

of services he provided. 

The record presents clear factual disputes regarding the nature and extent of 

Shad's services, the benefits conferred on Defendants, and whether compensation was 

expected or provided. Viewing the evidence in the light most favorable to Shad, a 

reasonable jmy could find that Defendants accepted and retained the benefits of his 

extensive labor and services without payment, making sununaty judgment improper. 
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G. The Circuit Court Erred in Granting Summary Judgment on Defendants' 
Counterclaims for Judicial Expulsion and Repayment of Money Loaned 

1. Alpha's Claim for Repayment of Money Loaned: 

Defendants assert a counterclaim on behalf of Alpha alleging that Shad owes 

$30,704.84 for construction funds "advanced" to him. This claim fails both factually and 

legally. First, Alpha is not the lender in fact. 

In April 2020, Shad received a check from Alpha for $150,000 to construct the 

first home; however, Gaty claims he advanced these funds to Alpha and therefore, Shad 

owes him on this loan. (CR: 1441-1442,35 l ). In fact, Gary had Shad sign a personal 

promissory note to him, not to Alpha, acknowledging the $150,000 as a loan from Gaty 

despite Shad actually receiving the money from Alpha. (CR:351). Consistent with this 

arrangement, all of Shad's distributions have been assigned to Gaty as repayment for this 

personal loan. (CR:67). 

Defendants now claim that Alpha loaned Shad an additional $30,704.84 for 

construction costs. The record, however, shows that these payments occurred in early 

2022, when Alpha was dependent on Gary's personal advances. (CR:345). Consistent 

with the earlier $150,000 construction loan, these funds were disbursed by Alpha but 

adva11ced by Gaty. Shad asse11s that this advance, like the prior one, was to be repaid 

through his future distributions. In an email dated May 21, 2023, Holly confirmed this 

understa11ding, "I have a question about the $30,000 bill that was presented to Shad 

during the meeting. It was my understanding that all money owed to Alpha was going to 

be repaid through the 1/3 profit oflot sales." (CR:1222). 
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Shad testified that he found the invoice for $30,704.84 "laughable" in light of the 

extensive uncompensated work and value he had contributed to the Property. (CR:485). 

Shad itemized over $300,000 in services he performed for Gary, Gordon, and Alpha, 

none of which Defendants ever paid. They readily accepted those benefits for free, yet 

now seek to pursue a $30,000 claim only after Shad initiated this litigation. 

Genuine issues of material fact exist as to whether the alleged debt was owed to 

Alpha and what the parties agreed would be the repayment, if any. 

2. Counterclaim for Expulsion by Judicial Determination: 

Due to volume limitations, it is not possible to address each of Defendants' 

allegations regarding Shad's conduct and purported grounds for dissociation. These 

claims generally include tlu-eats of litigation, tlu·eats of liens and a !is pendens, Shad's 

demeanor during depositions, his attendance at a 2023 City Council meeting, and his 

alleged impact on Kelly's participation in the company. All such issues have been fully 

briefed and can be found in the record. Shad incorporates by reference the facts and 

arguments presented on pages 11-16 of his Response in Opposition to Defendants' 

Motion for Pretrial Ruling on Punitive Damages and pages 44-46 of his Brief in 

Opposition to Defendants' Motion for Summaiy Judgment. The relevant portions of such 

briefs are included in the appendix. (App.204-212). The circuit court denied Defendants' 

pretrial motion, finding no evidence of malicious conduct. Discove1y in this case has 

been limited to written discovery and the depositions of Shad and Holly; the only non­

party affidavit is from CPA James Postma. 

Defendants have not produced any undisputed evidence that Shad engaged in 

wrongful conduct that materially and adversely affected Alpha's business, that he 
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willfully or persistently breached the OA. There is no evidence that Shad caused injury to 

Alpha, impeded development, or damaged its relationships with the City or other 

professionals. Defendants' accusations rest on speculation and personal grievances, not 

undisputed evidence. When meetings became contentious, Shad appropriately sent Holly 

to reduce conflict. After Defendants amended the OA to remove his voting rights and 

consolidate control to themselves, Shad had little reason to participate in meetings that 

had become unproductive and hostile. 

Defendants never sought to expel Shad while the alleged conduct occurred. Only after 

he retained counsel and filed suit did they act. Defendants admit that they warned Shad if 

he filed suit, they would dissociated him. (CR:701). Similar to their barrahy 

counterclaim, this dissociation effort is retaliatoty. 

The record instead shows that Defendants engaged in conduct that created a business 

environment that made it no longer reasonably practicable for Shad to carry on the 

business with them. They amended the OA over his objections, stripped his voting rights, 

excluded him from management, and breached their promises that he would lead site 

development and build homes on the property. (CR:698). Their later attempt to formalize 

tliat exclusion through judicial dissociation only compounds the inequity, particularly as 

tl1e amended agreement now gives the majority sole control over the timing and 

disposition of profits owed to Shad as a dissociated member. (CR: 1265-1268) 

These facts create genuine issues of material fact that must be resolved by a jury, not 

on summary judgment. 

H. The Circuit Court Erred by Failing to Comply with SDCL 15-6-56( d): 
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The circuit court did not dispose of all claims or grant all relief requested in 

Defendants' first summaiy judgment motion. Accordingly, SDCL 15-6-56(d) required 

the court to specify which material facts were without substantial controversy and which 

remained in dispute. The statute provides that when judgment is not rendered upon the 

whole case, the court "shall ... make an order specifying the facts that appear without 

substantial controversy ... and directing such further proceedings as are just." Id. The 

comt entered no such order. Because no findings were made identifying which facts were 

established and which remained contested, the partial smnmai·y judgment order failed to 

comply with SDCL 15-6-56(d). 

The circuit court's order failed to specify which facts remained in controversy, 

depriving Plaintiff of notice as to which factual issues were preserved for later 

proceedings and which the comt treated as resolved. In the absence of such findings, 

Defendants were able to advance later motions treating ce1tain facts as undisputed 

without knowing if the comt had made such determination. This unce1tainty undennined 

the fairness of subsequent proceedings and frustrates appellate review. Neither the parties 

nor this Court can discern what the first order actually decided. The omission was 

therefore not hannless. It materially affected the framing of later issues, the second 

summary judgment ruling, and the final judgment. 

I. The Circuit Court Erred in Finding That Plaintiff's Alternative Claim for 
Recission Is Barred as a Matter of Law: 

Defendants argue that Shad unequivocally elected rescission, foreclosing 

compensatory damages and tort claims, even though rescission was pleaded only in the 

alternative. (CR:160). Their argument misstates Shad's deposition testimony and ignores 

the circuit court's express finding of a factual dispute. The court correctly denied 
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Defendants' motion on election, but Defendants have sought review from this Court. In 

light of this, Shad appeals the court's alternative finding that rescission would not be 

available as a matter oflaw. 

Defendants presented no undisputed evidence establishing when Shad discovered 

the facts giving rise to rescission or that he knowingly failed to act. While Shad 

acknowledges that literal unwinding of the transaction may no longer be possible with 

exact precision, that impossibility is the result of Defendants' wrongful and fraudulent 

conduct. Equity does not allow wrongdoers to profit from their misconduct, and the cmnt 

may fashion monetary or other equitable relief to achieve fairness. 

CONCLUSION 

Plaintiffs respectfully request that this Comt reverse the circuit court's summaty 

judgment orders and final judgement dismissing their claims and granting Defendants' 

counterclaims; hold that the court failed to comply with SDCL 15-6-56( d) and that 

rescission is not barred as a matter of law; and remand for trial on all of Plaintiffs claims, 

Defendants' counterclaims and all factual disputes improperly resolved on summary 

judgement. 

Dated this 25 th day of November, 2025. 

PETERSON LAW, PLLC 

Isl Kelly M Peterson 
Kelly M. Peterson 
343 Quincy Street, Suite 100 
Rapid City, SD 57701 
Phone: ( 605) 786-4486 
kelly.peterson@centuryco.net 
Attorney for PlaintiffelAppellants 
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REQUEST FOR ORAL ARGUMENT 

Appellant respectfully requests oral argument on this matter. 

CERTIFICATE OF COMPLIANCE 

This Brief is compliant with the length requirements of SDCL § l 5-26A-66(b ). 
Proportionally spaced font Times New Roman 12 point has been used. Excluding the 
Cover Page, Table of Contents, Table of Authorities, Preliminaty Statement, 
Jurisdictional Statement, Legal Issues, Request for Oral Argument, Certificate of 
Compliance, Certificate of Service, and the Appendix, Appellants' Opening Brief 
contains 14,988 words as counted by Microsoft Word. 

Isl Kelly M Peterson 
Kelly M. Peterson 

CERTIFICATE OF SERVICE 

Kelly M. Peterson, of Peterson Law, PLLC hereby certifies that on the 25 th day of 
November, 2025, she electronically filed the foregoing document with the Clerk of Court 
through Odyssey File & Serve, and that Odyssey File & Serve will serve an electronic 
copy upon the following: 

WHITING HAGG & DORSEY, Prof. LLC 
JOHN S. DORSEY 
POBOX8008 
Rapid City, SD 57709-8008 
Attorney for Defendants and 
Counterclaimants/ Appellees 
j ohn.dorsey@amatteroflaw.com 

The undersigned further certifies that the original Brief of Appellants in the above­
entitled action was mailed by United States mail, postage prepaid to Ms. Shirley A. 
Jameson-Ferge!, Clerk of the Supreme Court, State Capitol, 500 East Capitol, Pierre, SD 
57501 on the above-written date. 
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Isl Kelly M Peterson 
Kelly M. Peterson 
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STATE OF SOUTH DAKOTA 

COUNTY OF PENNINGTON 

) IN CIRCUIT COURT 
)SS, 
) SEVENTH JUDICIAL CIRCUIT 

SHADRACH HOWIE, and ALPHA LAND 
COMP ANY, LLC, a South Dakota limited 
liability company, 

Plaintiffs, 

vs. 

GARY HOWIE and GORDON HOWIE, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

File No. 51 CIV23-001344 

JUDGMENT 

This matter having come before the Court on June 25, 2025, and the parties having been 

represented by their respective counsel ofrecord, this court finds that all claims, rights and 

liabilities of the parties have been adjudicated save Defendants' claim for costs and 

disbursements pursuant to SDCL § 15-6-54( d)(l) and Defendants•· claim for reasonable 

attorneys' fees and nontaxable expenses pursuant to SDCL § 15-6-54(d)(2). This Court further 

finds that all issues joined by the pleadings not otherwise having been voluntruily dismissed, 

have been duly heard and adjudicated and notice of this Court's orders on summary judgments 

filed January 24, 2025 and April 29, 2025 have been served and filed, Accordingly, it is hereby 

ORDERED and ADJUDGED that consistent with this Court's orders on summary 

judgment, Plaintiff, Alpha Land Company, LLC, recover of Plaintiff $hadrach Howie a money 

judgment in the sum of $39,704.84 at the category "F" rate of fifteen percent (15%) pet year as 

provided by SDCL § 54-3-5 (interest on moneys after they become due); and further, that 

Plaintiff Shedrach Howie be dissociated by judicial determination from Alpha Land Company, 

LLC and that he take nothing on the causes of action alleged In his Verified Complaint and that 

same be dismissed as a matter of law; and it is further, 
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ORDERED and ADJUDGED that Defendants shall be allowed their costs and 

disbursements as a prevailing party and must file an application for taxation of costs as provided 

in SDCL § 15-6-54( d)(1 ); and it is further 

ORDERED and ADJUDGED that claims for attorneys' fees and related nontaxable 

expenses shall be made 

Attest: 

/s/....,,~...c:.;:;c..c=-: =-­
Amber Watkins, Cletk of Courts 

BY THE COURT: 

Circuit Court Judge 

Page 2 of2 

FILED 
Pennington County, SD 
IN CIRCUIT COURT 

JUN 2 5 2025 
Amber Wa~lerk of Co1111s 

By J Deputy 

App. Pg.12 



STATE OF SOUTH DAKOTA 

COUNTY OF PENNINGTON 

SHAD RACH HOWIE, ALPHA LAND 

CO., LLC, a South Dakota Limited 

Liability Company, 

Plaintiffs, 

v. 

GARY HOWIE and GORDON 
HOWIE 

Defendants. 

) 
)SS 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN CIRCUIT COURT 

SEVENTH JUDICIAL CIRCUIT 

FILE NO. 51 CIV 23-1344 

ORDER REGARDING DEFENDANT'S 
MOTION FOR PARTIAL SUMMARY 

JUDGMENT 

Defendants filed a Motion for Partial Summary Judgment on October 3, 2024. On December 

2, 2024, Plaintiff filed their Brief in Opposition of Defendant's Motion for Partial Summary Judgment. 

On December 6, 2024, Defendants filed their Reply to Plaintiff's Brief in Opposition of Defendants' 

Morion for Partial Summa1y Judgment. The Court held a hearing on the matter on December 10, 

2024. 

Having reviewed the motions, notices, and other submissions by parties, having heard 

arguments by parties, and being otherwise familiar with the record, Defendants Gary Howie and 

Gordon Howie's Motion for Partial Summary Judgment is GRANTED in part and DENIED in 

part. 

ANALYSIS 

Summary judgment "shall be rendered forthwith if the pleadings, depositions, answets to 

interrogatories, and admissions on file, together with the affidavits, if any, show that thete is no 

genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter 

of law." SDCL § 15-6-56(c). "A disputed fact is not material unless it would affect the outcome of 

the suit under the governing substantive law." Niesche 11. IVilki11,011, 2013 S.D. 90, ~ 9, 841 N.W.2d 
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250, 253-54. "In summary judgment proceedings, '[t]he burden is on the moving party to clearly 

show an absence of any genuine issue of material fact and an entitlement to judgment as a matter of 

law."' City of Sio11x Palls v. St,iz!,e11s, 2022 S.D. 81, ii 18, 984 N.W.2d 119, 124 (quoting Gail M. Be11son 

Living Tr. 11. Physicians Off Bldg., 111<:, 2011 S.D. 30, ~ 9, 800 N.W.2d 340, 343). "The e,~dence must be 

viewed most fa,,orably to the nonmoving party and reasonable doubts should be resolved against 

the mo,·ing party. The nonmoving party, however, must present specific facts showing that a 

genuine, material issue for trial exists," Saathoff 11. Ki,hlman, 2009 S.D. 17, ~ 11, 763 N.W.2d 800,804 

(quoting Pel!egli110 11. Loen, 2007 SD 129, ~ 13, 743 N.W.2d 140, 143). 

"The party resisting summary judgment must present 'sufficient probative e,~dence that 

would permit a finding in [their] favor on more than mere speculation, conjecture, or fantasy."' 

Lalllmers 1•. State ~y a11d thm11gh Depa111mnt of Ga/lie, r,sh a11d Parks, 2019 S.D. 44, ~ 9, 932 N.W.2d 129, 

133. See also Da11ies 11. CPI-IC, ILC, 2022 S.D. 55, ~ 29,980 N.W.2d 251,261. "Entry of summary 

judgment is mandated against a party who fails to make a showing sufficient to establish the 

existence of an element essential to that party's case, and on which that party will bear the burden of 

proof at trial." Shizhms, 2022 S.D. ~ 27, 984 N.W.2d at 127 (quoting Dakota I11d11s., Inc. v. Cahela'.r.co111, 

lll,:, 2009 S.D. 39, ~ 11, 766 N.W.2d 510,513). 

Herc, Defendants have moved for summaty judgment on ten grounds, namely: 

]. Whether a fiduciaty duty was owed to Plaintiff either before or after the LLC's 

formation, and if so, whether any oppression of Plaintiff as a minority member, or 

fiduciaty duty of loyalty or due care was breached? 

II. Whether Plaintiff renounced his claim for compensatory damages and elected to pursue 

rescission. 

III. Whether Plaintiff is entitled to rescission as a remedy. 

IV. Whether Plaintiffs claim of a breach of oral contract fails as a matter of law. 
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V. Whether the statute of frauds renders Plaintiffs claim to a 1/3 ownership interest in 

1,333 acres of real property unenforceable. 

VI. Whether the doctrine of promissory estoppel operates to preclude Defendants from 

denying the existence of a contract to transfer a 1/3 interest in the property to Plaintiff. 

VII. Whether Plaintiff can meet the elements of fraud (deceit) and negligent 

misrepresentation. 

Vlll. Whether Plaintiffs claims for unjust enrichment, compensatory damages, and punitive 

damages should be dismissed. 

IX. Whether Plaintiff owes Alpha Land Company, LLC, $30,704.84 for money advanced to 

him. 

X. Whether Plaintiffs expulsion from Alpha Land Company, LLC, by judicial 

determination is warranted. 

The Court, having considered all filings, as well as arguments of counsel at a hearing held 

December 10, 2024, issues the following Order: 

IT IS HEREBY ORDERED that Defendants' Motion for Partial Summary Judgment is 

GRANTED in part regarding Issues I (Fiduciary Duty), III (Rescission as a Remedy), IV (Breach 

of Oral Contract), V (Statute of Frauds), Vl (Promissoq Estoppel), VII (Fraud and Negligent 

Misrepresentation), IX (Defendants' Counterclaim), and X (Dissociation by Judicial Determination), 

as there are no genuine issues of material fact and Defendants are entitled to judgments as a matter 

of law. 

IT IS FURTHER ORDERED that Defendants' Motion for Partial Summary Judgment is 

DENIED in part regarding Issues II (Election of Remedies) and VIII (Unjust Enrichment), as 

there arc genuine issues of material facts. 
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Dared this 2) 7t of January 2025. 

ATTEST: 

AMBER WATKINS 
CLERK OF COURTS 

By: Z(...-zr .. ~ 
De 

, 
ECOUR't. 

1,,,· ,rnµ) Ji 
Honor ble Matt Brown 

Circuit Court Judge 
Seventh Judicial Circuit 

FILED 
Pennington County, SD 
IN CIRCUIT COURT 

JAN 2 ~ 2025 

Amber WPJ: Clerk of Courts 
By Deputy 
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STATE OF SOUTH DAKOTA 

COUNTY or PENNINGTON 

SHADRt\CH HOW1E, .ALPHA LAND 

CO., LLC, a South Dakota Limited 

Liability Company, 

Plaintiffs, 

GARY HOWIE and GORDON 
HOWIE 

Defendants. 

) 
)SS 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN CIRCUIT COURT 

SEVENTH JUDICIAL CJRCUff 

FILE NO. 51 CIV 23-1344 

ORDER REGARDING DEFENDANTS' 
MOTION FOR SUMMARY JUDGMENT 

Defendants filed a Motion Summ•t)' Judg1nent on March 6, 2025. On April 2, 2025, Plaintiff 

filed their Brief in Opposition of Defendant's l-.fotion for Summary Judgment. On April 9, 2025, 

Defendants filed their Reply to Plaintiffs Brief in Opposition of Defendants' Motion for Summary 

Judgment. The Comt held a hearing on the matter on April 16, 2025. 

Having reviewed the motions, notices, and other submissions by patues, having heard 

arguments by parties, and being otherwise familiar with the record, Defendants Gary Howie and 

Gordon Howie's Motion for Summary Judgment is GllANTED. 

ANALYSIS 

Summary judgment "shall be rendered forthwith if the pleadings, depositions, answers to 

interrogatories, and admissions on file, together with the affidavits, if any, show that there is no 

genuine issue as to any material fact and that the moving party is entitled to a judgment ns a matter 

of law." SDCL § 15-6-56(c). "A disputed fact is not material unless it would affoct the outcome of 

the suit under the governing substanti,·e law." Nie.«-he v. Wilki111011, 2013 S.D. 90, 1\ 9, 841 N.W.2d 

250, 253-54. "In summa.ry judgment proceedings, '[t]he burden is on the moving party to clearly 

show an absence of any genuine issue of material fact and an entitlement to judgment as a matter of 

App. Pg.17 



law,"' CiD• ofSio11x "i:'nllr v. S11izhc11s, 2022 S.D. 81, 'II 18, 984 N.W.2d 119, 124 (quoting Gail M. Be11ro11 

Uving Tt: ,,. Pl?J,kia11, OJJ: Bldg., foe,, 2011 SD. 30, 119, 800 N.W.2d 340, 34.3). "The e,·idcnce must be 

Yiewed most favorably to the nonmoving party and reasonable doubts should be resolved against 

the moving party. The nontnoving party, however, must present specific facts showing that a 

genuine, material issue for trial exists," Saathoff v. K11b/ma11, 2009 S.D. 17, 'II 11, 763 N.W.2d 800,804 

(quoting Pellegri11011. J.JJeJ1, 2007 SD 129, '1113, 743 N.W.2d 140, 143). 

"The party resisting summat-y judgment must present 'sufficient probative evidence that 

would permit a finding in [their) favor on more than mere speculation, conjecture, or fantasy.'" 

u11mm:r ,,. State 0• and th1~11gh Depm1vm1tofGa""• Fish and Parks, 2019 S.D. 44, 'If 9,932 N.W.Zd 129, 

133. See also Da11ics v. GPHC, LLC, 2022 S.D. 55, 'I! 29, 980 N.W.2d 251, 26'1. "EntJ:J· of summary 

judgment is mandated against a party who fails to make a showing sufficient to establish the 

existence of an element essential to that patty's case, and on which that party will beat the burden of 

proof at trial." S11izPe11.r, 2022 S.D. 'II 27, 984 N.W.2d at 127 (quoting Dakota l11d11J. 1 fl1,·. ,,. Cabekls,co1n, 

fo,;, 2009 S.D. 39, ii 11, 766 N.W.2d 510,513). 

The Coul"t, having considered all filings, as well as atgutnents of counsel at a hearing held 

,-\pril 16, 2025, issues the following Order: 

IT IS HEREBY ORDERED that Defendants' Motion for Summari' Judgment is 

GRANTED because there are no genuine issues of material fact as to whether Plaintiff can pursue 

a clnitn of unjust entichment against Defendants. Therefore, Defendants arc entitled to judgment ns 

a matter of law. 

{LEFT INTENTIONALLY BLANK) 
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Dated this ---i{} day of April 2025, 

ATTEST: 

AIIIBER W,\TKINS 
CLERK OF COURTS 

TeHonorable Matt Brown 
Circuit Court Judge 
Seventh Judicial Circuit 

FILED 
Pennington County, SD 
lN ClRCUIT COURT 

APR 2 8 2025 

:bcr W:::1Clerk of Courts 
'1.-_:::;~i::;i;~ __ ,Deputy 
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STATE OF SOUTH DAKOTA ) 
)SS. 

COUNTY OF PENNINGTON ) 

SHADRACH HOWIE, and ALPHA ) 
LAND COMP ANY, LLC, a South Dakota ) 
limited liability company, ) 

) 
Plaintiffs, ) 

) 
VS. ) 

) 
GARY HOWIE and GORDON HOWIE, ) 

) 
Defendants. ) 

IN CIRCUIT COURT 

SEVENTH JUDICIAL CIRCUIT 

File No. 51CIV23-001344 

DEFENDANTS' STATEMENT 
OF UNDISPUTED MATERIAL 

FACTS IN SUPPORT OF 
PARTIAL MOTION FOR 
SUMMARY JUDGMENT 

Pursuant to SDCL 15-6-56(c)(l), Defendants submit this separate, short, and concise 

statement of the material facts as to which they contend there is no genuine issue to be tried. 

Each material fact is presented in a separately numbered paragraph with citation to the record in 

this case. 

Parenthetical references to the record are identified below and in Defendants' supporting 

brief, where necessary, as follows: 

• Reference to the Plaintiff's Verified Complaint is identified as "VC" followed by the 
numbered paragraph '1]". Likewise, Defendants' paragraphs in the responsive 
Answer are so identified. 

• References to the depositions of Shadrach "Shad" Howie "SH" and Holly Howie 
"HH" are followed by their appropriate page. Shad's deposition was continued over a 
three-day period and the pagination is not consecutive; rather it renews at page 1 each 
consecutive day. Therefore, his deposition will be referenced as "lSH" for the 
testimony taken June 27, 2024, "2SH" for testimony taken June 28, 2024 and "3SH" 
for testimony on the concluding day of July 12, 2024, followed by its page number. 

• Deposition Exhibits are referenced by the deponent's initials, followed by the Exhibit 
number and page. ("SH Ex_, p. _"). 

• Pages referenced from the deposition testimony, exhibits and discovery identified 
herein have been appended to the Affidavit of Defense Counsel. 

• Defendants have each responded to Plaintiff's discovery which includes answering 
120 Inten-ogatories, 32 Requests for Production and 45 Requests for Admission (and 
where sought, explanations for denials). TI1e discovery propounded upon each 
defendant was nearly identical. With some exceptions to each defendant's personal 
knowledge, Gordon's answers are, for the most part identical to Gary's. Accordingly, 
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Defendants' Statements of Undisputed Material Fact will parenthetically identify the 
discovery documents produced 1. These documents are attached to the Affidavit of 
Defendants' counsel. For example, ("Gary's Answer to Interrogatory No. _"). 

• Over 5,000 pages of documents have been exchanged in discovery. Answers to 
discovery (interrogatories and requests for admission) and selected supporting bates 
stamped documents produced in discovery are appended to the Affidavit of John 
Stanton Dorsey, undersigned defense counsel. Plaintiff produced documents marked 
"PL" followed by the bates number. Defendants produced documents marked "G" 
followed by the bates number. Gary's answers to discovery reference numerous pages 
which were bates numbered by either defendant or plaintiff and referenced as (G-
0000) or (PL0000). Selected pages were identified in Shad's deposition in Exhibits 
10 and 11. Exhibit 10 consisted of pages 001-114 and Exhibit 11 consisted of pages 
001 to 182; only relevant and referenced documents from those exhibits are appended 
to the Affidavit of John Stanton Dorsey. Those documents bear the discovery bates 
number as well as a sequential number by exhibit and will be so identified: e.g. 
(Alpha Omega Subdivision Off-Site Improvements, SH Ex 10, 002). 

UNDISPUTED MA TERAL FACTS 

1. Plaintiff Shadrach Howie, age 40, (hereinafter, "Shad") is the son of Defendant 
Gordon Howie, age 75 (Gordon) and nephew of Defendant Gary Howie, age 79 (Gary). (lSH p. 
92). Gordon and Gary are brothers. (VC 'ffl). Kelly Howie is a son of Gordon Howie, and half­
brotherto Shad Howie. 

2. Gordon ranches in Rapid City. (VC 'ffl) 

3. Before buying a ranch prope1ty and moving to New Underwood, South Dakota in 
Gary had lived in Virginia. Gary, along with his wife, Trish, are members of Virginia limited 
partnerships ("LPs") which owned land and managed a mobile home park (HP Park, LP), and 
managed and owned property known as Ridgewood Motel and Manor, LP. Gary retired from 
being a mobile home park owner and manager and moved back to South Dakota. (VC 'ff4). 

4. Shad has been a general contractor in Rapid City "since 2005 specializing in 
residential developments." (VC ,i 5). Shad is married to Holly. Shad's half-brother is Kelly 
Howie, a Rapid City realtor. 

5. Shad's company "Homes by Shadrach Howie" a/k/a "HBSH, LLP" had no 
employees. (HH pp. 10-12) Shad is the only member of that entity. (lSH p. 138). Shad has been 
working in prope1ty development a long time according to his wife, Holly. (HH p. 14). 

1 In response to the discovery requests of Plaintiff, Defendants have produced 3,337 pages of 
documents along with 68 pages received from Pennington Title pursuant to a subpoena. Defendants' 
discovery has, thus far, been limited to sending Plaintiff 31 Requests for Production to which Plaintiff 
produced 1,869 pages of documents. Pursuant to a confidentiality agreement after counsel met and 
conferred, additional documents which were not initially disclosed by Defendants have been produced, 
but are not referenced as they were only produced following the depositions of Holly and Shad. 
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6. Since 2005, Shad has been actively involved in building and development of 
residential housing. (HH p. 10; lSH p. 149). 

7. Toward the end of 2018, Shad was looking for "his next prope1iyto develop" and 
located "a promising property in Box Elder." (VC, 6). It was Shad who had what he describes 
as a "vision" for the property to be named "Alpha Omega Development" where 3,000 single 
family and multi-family units could be built with all street names named after characteristics of 
God. (VC, 20; HH pp. 19-20) Holly testified: "he said God had shown him" (HH p. 21). 
Fmiher, she explained: "if you don't want to believe in divine intervention, you could look at it 
as like the Field of Dreams. He - it was like Kevin Costner and the Field of Dreams, you know, 
if they build it, they will come. It was something he saw clearly in his mind." (HH p. 20). Shad 
felt the project was meant ''to be for his life and his family" and nobody else. (HH pp. 20-21; 
87). 

8. Financially strapped, Shad was unable to purchase the prope1iy on his own. (HH 
p. 270). To purchase the prope1iy, Shad ''went looking for investors" knowing the project would 
be "very lucrative." (VC, 24; lSH p. 226) According to his wife, when Shad signed the 
purchase agreements "it wasn't like he had to give cash that day. In his mind he was going to 
find the money somewhere." (HH p. 25). 

9. Shad shared the idea to purchase property with his father, who in tum discussed 
the "investment opportunity" with Gary who expressed interest in investing. (VC ,, 20, 24, 29, 
30). Shad broughtthe deal to Gordon-not the other way around. (lSH p. 215). 

10. Four contiguous parcels of land of approximately 1,333 acres were identified as 
possibly being available for purchase. One parcel was owned by the Sullivans, the other three 
were owned by William "Bill" Gikling or Gikling related entities. (VC ,, 11, 13, 16, 17, 18) 

11. Shad agreed that lenders often require and secure an appraisal of prope1iy so they 
will have collateral to secure their loan. (2SH pp. 25-26). No appraisals were generated in 
connection with the purchase from the Giklings or Sullivans. (2SH pp. 25). 

12. Shad, Gordon and Gary met in what was described as an "initial meeting" 
sometime in the Spring of 2019. (VC ,, 33, 35). This followed a meeting Shad whereat he had 
proposed the deal to his friend, Donavan Williamson, in early March of 2019. (2SH p. 55; SH 
Exhibit 15, Response to Request for Production #5). 

13. On March 13, 2019, David Olsen, a realtor at Coldwell Banker, attached Sullivan 
listings and emailed them to Shad. Olsen was to call Bill Gikling to see ifthere was interest in 
selling. (PL 000177). On March 26, 2019, Shad emailed Kelly Howie. (PL 000613). 

14. On April 11, 2019, Shad discussed with Gordon having "verbal agreements" with 
Sullivan and Gikling. (PL000l 76). Shad used the term "verbal" understanding he would need a 
written agreement to lock up the deal "contractually." (lSH pp. 26, 61). 

15. Gordon and Gary met with Shad to discuss the potential of a 1031 exchange. (VC 
, 31) Gary considered a 1031 exchange of the property owned by his Virginia LPs a great option 
if the exchange were viable. (VC ,31; Answer, ,15). 

16. Gary, Gordon and Shad met with James Postma, a CPA, of Rapid City to discuss 
how the prope1iy could be purchased and then developed. (HH p. 47) If a 1031 exchange was 

Page3 of36 

Filed: 10/3/2024 2:26 PM CST Pennington County, South Dakota 51CIV23~3,w I 13 



viable, Gary's LPs would purchase the land. Then, an LLC would be formed which would, in 
turn, purchase parcels of the property from Gary's LPs as the property was developed and lots 
were sold. (Answer, iJ15). 

17. Regarding CPA James Postman, Holly testified that "I feel like James Postma was 
the expett in this matter. He advised him-he was like their adviser in the whole matter on how 
it could or should or would work." (HH p. 52). 

18. On June 5, 2019, Shad signed a Buyers Agency Agreement with David Olsen of 
Coldwell Banker identifying himself, "Buyer" under the moniker "Shadrach Howie and or 
assigns." (PL000058; lSHp. 175-177). 

19. Gary supplied Shad with the earnest money for the purchase of the four parcels. 
(HH 26) The money was deposited in Shad's business bank account and when he executed 
purchase agreements as buyer, the required earnest money was provided to the seller. (HH 26) 

20. Shad executed four (4) purchase agreements as "Shadrnch Howie and/or assigns." 

a. On June 12, 2019, the Sullivan purchase agreement for 121.6 acres at a price 
of $425,600. (PL 000098) 

b. On July 19, 2019, GLM Land Corp's Purchase agreement for 119.5 acres was 
signed at a price of $597,700 (PL 000087) 

c. On July 19, 2019, Wm Gikling Family LP's Purchase agreement for 648.46 
acres was signed at a price of $2,338,650 along with a Financing Addendum 
to the Purchase Agreement (PL000096) Contract for Deed. 

d. On July 22, 2019, Wm Gikling and Gikling Family LP's purchase agreement 
for 264.37 acres for a price of $931,200 was signed. (PL 000091) 

(VC iJiJ 15, 16, 17, 18, 19). 

21. Closing of all four purchase agreements was to occur on or before October 25, 
2019 and did occur on that date. (lSH pp. 54-55; 57, 60-61, 64) 

22. Gary financed the 1,333 acres purchase through the 1031 tax exchange using the 
properties of his LPs as planned with the CPA and professionals at Pennington Title. (lSH p. 50, 
61). 

23. Shadrach Howie knew that he was not purchasing the property himself; rather he 
was acting as a strawman in the transaction. (!SH pp. 174-177; 207; 2SH p. 27) This was 
explained to him in meetings with James Postma, CPA, two of which he recalled being present. 
(lSH pp. 64, 179) Holly confirmed that Gary, Gordon and Shad all had met with Postma "a 
couple times to talk about the tax exchange." (HH p. 47) 

24. Shad's Verified Complaint states: ''The plan, as explained to Shadrach, was that 
he would purchase the property from the landowner, and then Gary would purchase the property 
from Shadrach as patt of his 1031 exchange, and Alpha Land would purchase the prope1ty from 
Gary." (HH p. 19; VC iJ 61) 
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25. Shad and Holly both trusted Postma to provide accounting advice and, according 
to Holly, Postma had been preparing Shad's taxes as early as 2006. (HH p. 47) 

26. Closing on the purchase of the Gilding and Sullivan properties occun-ed October 
25, 2019 at the price of $4,293,150. (VC ,i 64,). Final closing documents with Gikling entities 
and Sullivans show that Shad signed as "Shadrach Howie and/or assigns." Shad signed a number 
of documents to facilitate the purchase of the 1,333 acres consistent with the plan discussed with 
Postma prior to that date. (lSH pp. 64-65) 

27. Consistent with the plan, Shad simultaneously entered into a purchase agreement 
to sell the property to Gary's LPs on October 25, 2019. (lSH pp. 60-61; VC ,i,i 64, 65). That 
latter deal was to close on or before April 7, 2020 and in fact did close on April 6, 2020. (2SH p. 
20). 

28. Shad was a strawman described as a "sacrificial lamb" by James Postma, CPA. 
(lSH p. 177) As a strawman, Shad did not personally come up with any funds to purchase the 
property; however, given the position he occupied in the transaction, any taxable consequences 
on gains were attributed to him. (lSH pp. 178-181). This was explained to Shad in meetings 
with Postma and the title company and confirmed by Postman in an email on January 6, 2020. 
(lSH pp. 178-181; SH Exhibit 6, p. PL1160) 

29. The plan was that the operational entity later to be fonned would pay the tax 
obligation to Shad as a result of his facilitating the 1031 exchange. (lSH pp. 19-23). 

30. The purchase by "Shadrach Howie and/or assigns" was funded through a 11011-

refimdable down payment from Gary's LPs in the amount of $2,465,062. (VC ,i 66; Defendants' 
Answer ,i,i 24, 25, 26). This non-refundable down payment was a term of the October 25, 2019 
pm-chase agreement between Shad and the LPs. (V.C. "Exhibit A" Paragraph 20.a.) The 
remaining balance of $2,138,650 was can-ied by Gikling entities on a Contract for Deed with 
"Shadrach Howie and/or assigns." (Defendants' Answer ,i 26; 2SH p. 22) 

31. The Purchase Agreement and Addendum provided that the LPs would assume the 
Contract for Deed. (V.C. "Exhibit A", Paragraph 20.b.) Finally, as Seller, Shad acknowledged 
in the Purchase Agreement that it was the LP's intention to complete a 1031 exchange and that 
the LPs rights "may be assigned to an Intermediary of the Buyer's choice for the purpose of 
completing such an exchange." Id. As Seller, Shad "agrees to cooperate with the Buyer and the 
Inte1mediary in a manner necessary to complete the exchange." (V.C. "Exhibit A" Paragraph 
20.c.). 

32. Shad acknowledged that he received a copy of the Notice of Assignment from the 
LPs on October 25, 2019, providing that all of the rights and interest in the purchase agreement 
of October 25, 2019 had been assigned to the intermediary, Pennington Title Company, as 
"Accommodator." (V.C. "Exhibit A" "Notice of Assignment" appended to Purchase Agreement; 
lSH p. 120). 

33. TI1e pm-chase agreement between Shadrach Howie and the LPs provided that on 
or before April 7, 2020, the LPs would complete the purchase of all the prope1ty. (V.C. "Exhibit 
A"; Answer, i!24; lSH pp. 120-125)). 
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34. Contemporaneously on October 25, 2019, Shad as "seller" entered into a purchase 
agreement with Gary's LPs as "buyer" for the property at a price of $4,931,924. (lSH pp. 120-
125) Postma, who, at the time, was in San Diego, replied to an inquiry about the transaction he 
self-described as "unorthodox" but said: "the te1ms of the agreement that you will have with the 
operational entity is completely apart from this transaction." (PL 001151). The operational 
entity agreement would become the operating agreement of the yet to formed LLC. 

35. On November 12, 2019, the operational entity, then being described as "Alpha 
Omega LLC," was discussed with Postma and its relationship to Gary's 1031 exchange 
(PL00 1200). 

36. Discussions were held with regard to the pricing of lots in the proposed 
development. Kelly was a source of information for the group relative to marketing and listing. 
On December 18, 2019, Shad emailed Kelly on MLS (multiple listing service) regarding a price 
for lots and Kelly replied regarding competing buyers in the market (PL 001000). On December 
20, 2019, Shad concedes Kelly's approach on pricing is a "more practical one ... "(PL 000999). 

37. Shad was financially in debt. He had exhausted his $100,000 personal line of 
credit and was unable to hon-ow more money. On December 20, 2019, Shad was looking to 
purchase 100 bred cows suggesting to his bank that he would pledge the real estate intended for 
development by his partners as collateral for his personal line of credit. (lSH p. 156); PL 
000349). On December 21, 2019, Gary e-mailed Shad reminding Shad that the land for 
development that Shad had promised to transfer to the LPs on or before April 7, 2020, was not an 
asset against which he could hon-ow money. (PL 000349). 

38. Shadrach did not personally contribute any money toward the purchase of 
property-"zero dollars." (HH p. 271, lSH p.169). He admitted he contributed no money 
toward the purchase of the 1,333 acres. (lSH p. 97). The financing of the land's purchase was 
facilitated by Gary's LPs through his sale of the property in Virginia and Gary's contribution of 
the earnest money as the group had agreed. (1 SH pp. 47-48; 61) Shad admitted: "That's what 
we agreed to do." (lSH p. 61). 

39. Prior to the purchase of the property from Sullivans and the Gikling Groups, Shad 
had been involved in various projects and, independently, had made offers to purchase large 
parcels of land. -

• One project, called Trailwood, involved 24 townhomes in a development that 
Shad had valued at approximately $6.4 million. (HH p. 13) 

• On December 9, 2019, Shad made an offer of $15,494,000 for the purchase of 
Speer S Ranch. HH p. 13) 

• In July and August of2020 Shad was making offers to purchase the Cheyenne 
River Ranch for $3.2 million down with $18 million to be paid over five 
years. (HH p. 13). 

• On September 11, 2019, Shad sent his brother, Kelly, an email to list and 
adve1tise homes he needed to build or sell lots in a project known as Cedar 
Gulch. (PL 000611 ). 

40. Along with his experience in constructing homes (including his own personal 
home) and development, Shad kept livestock, did haying, fencing, spraying and various 
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agricultural work. (HH p. 16). Shad explained how he could "pencil things out" on developing 
property and investing. (lSH pp. 155-162). 

41. hl addition to home construction and development, in 2017 Shad began promoting 
the sale ofnoncon-osive rebar called V-rod on his business website. (HH p. 16-17). Shad 
employed the non-con-osive fiberglass like product when building homes including monolithic 
slabs. (Gary's Answer hlten-ogatoryNo. 5, p. 7 of72; lSH p. 114-115) 

42. Shad received loans in the amount of$62,762 from Gordon, to purchase sticks of 
V-rod in April and May of 2018. (lSH pp. 42-43, 114; 2SH pp. 119-133); HH p. 126; HH Ex. 2-
Statement V-Rod Loan: $69,978.41)). 

43. By 2020, Shad's wife, Holly Lahren, a/k/a Holly Howie, had secured her real 
estate license having already earned a bachelor's degree in interdisciplinary studies and a 
master's in human services. (HH pp. 4, 8). Holly explained that Shad told her his vision for the 
prope1ty was divinely inspired and that ''this property and this development opp01tunity was 
meant to be for his life and his fan1ily" and nobody else. (HH pp. 20-21). Holly testified: "[h]e 
said God had shown hinl." (HH p. 21). 

44. On January 6, 2020, Gordon sent Gary, Kelly and Shad the LLC paperwork for 
"review/conunents" which included the Operating Agreement and Articles of Organization of 
Alpha Land Company, LLC. (SH Ex. 10, p. 056). Gordon's text said: "Let me know your 
thoughts. As soon as I get your input I will proceed to have the LLC completed. Id. 

45. James Postma's email of Janua1y 6, 2020 explained in detail how the 1031 
exchange would work. Postma's email explained that when Alpha Land Company, LLC would 
be formed, it would agree to buy parcels from Gaty's LPs. (lSH pp. 178-181). Postma's 
explanation was a recitation of the very Purchase Agreement and Addendum that was executed 
on January 14, 2020. (lSH p. 179). Postma's email of January 6, 2020, confim1ed that which 
had been previously discussed, namely that Alpha Land Company would only be purchasing 
parcels of the property from the LPs, not the entirety as Shad claims. (lSH p. 179-183). Shad 
clainls that ''what we had addressed would be fotmulated into a document, and it did not happen 
that way." (lSH p. 181). Yet, this is what the email said and this is what the final Januruy 14, 
2020, Purchase Agreement and Addendum provided. ("Exhibit B" to V.C.). 

46. When asked ifhe had read Postma's January 6, 2020 email, Shad testified: "I 
don't know if I did, honestly. I wasn't super involved in that. Not that I couldn't care less, but 
it's not where I focus my energy." (lSH p. 182). Holly testified that she told her husbru1d he had 
problems with his mem01y and told hinl he had ADHD (Attention Deficit Hyperactivity 
Disorder) and sometimes did not read things thoroughly. (HH pp. 193-194). 

47. On January 10, 2020, Gary, Gordon, Shad and Kelly signed the Operating 
Agreement and Articles of Organization and formed Alpha Land Company, LLC. TI1e operating 
agreement is attached as "Exhibit #4" to Defendants' Answer to V.C. Kelly was identified as a 
member with no ownership, but having the exclusive right to be paid for listings and marketing 
of the property. Id. 
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48. Shad understood that an operating agreement of an LLC regulates the affairs of 
the company, and the conduct of the business, and the relationship among the members. (2SH p. 
38). Shad agreed an Operating Agreement is a contract, like a constitution. (!SH p. 99). 

49. Shad's opinions of what the contract should have said is not reflected in any of 
the written documents including the original Operating Agreement (See, Exhibit 4 to Defendants' 
Answer). Shad conceded and admitted the following facts: 

o that nothing in the original operating agreement spelled out the role of the 
members and in pruticular, Shad's role in site development and site oversight. 
(2SH p. 37). 

o that there was nothing "within the four comers" of the original operating 
agreement that said anything about compensating Shad for site development 
or site oversight. (2SH p. 37). 

o Shad agreed that there was nothing said in the original operating agreement 
about payment of compensation to him or any of the members of the LLC in 
terms of a specific salary or wage or anything like that-nobody in the 
Company was promised ru1y compensation or sala1y or a paiticulru· wage or 
salary. (2SH pp. 37-38). The only thing said in the operating agreement 
about receiving ru1y money was that it would be paid as a distribution if there 
was a net profit. Id. 

o The operating agreement said nothing about a promise or obligation on the 
prut of the company to implement covenants, let alone a 11011-con-osive rebar 
covenant. (2SH p. 39) 

o The operating agreement said nothing about a promise that Shad could build 
residential and commercial offerings throughout the duration of the project. 
(2SH p. 39). 

o The operating agreement (which Shad himself described at this point in his 
testimony as ''the contract") said nothing about equal profits from raw, 
undeveloped !Md. (2SH pp. 39- 40). 

o The contract/operating agreement did not say anything about a promise that 
Shad would receive "walking money." (2SH p. 40) 

o The Operating Agreement says nothing about street n3llles. (See "Exhibit 4" 
to Defendants' Answer to V.C.). 

50. With regard to the question of whether the operating agreement provided that 
Shad would have or be transferred a one-third ownership interest in the property, Shad at first 
said that the contract "inlplies ownership all over every page" Md then he backed away from that 
statement and said: "I'll just leave that as I don't know." (2SH p. 40). 

51. TI1ere is no mention of any transfer of any interest in any patt of the 1,333 acres 
either to Alpha Land Compru1y or any of its members in the operating agreement. The document 
says nothing in this respect. (Defendants' Answer, "Exhibit 4"). 
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52. Shad admitted that the oral "material terms" [(items A through G) of his "First 
Cause of Action" denominated "breach of oral contract" were "outside of the contract." (2SH 
pp. 39-40). 

53. Shad agreed that the operating agreement would have been a good place to 
include those promises and material tenns he claims were made to him. (2SH p. 41) In this 
context, Shad was asked the following questions and gave the following responses: 

Q: Would you agree that it would have been a lot cleaner if those material te1ms 
and promises that you are claiming were put in the document? 

A: There is no argument there. Absolutely, I ag1:ee with that. 

Q: Okay. So it must have stmck you as strange when reading it that none of 
those te1ms you claim to exist were in that document. 

A: Not at all because I have spent my life doing it this way with Gordon Howie 
and, in some capacity, Gary Howie. 

Q: Did you ever propose any language be incorporated into that final document 
concerning those material terms that we reviewed that are not in it? Did you 
ever suggest, "Hey, we need to-we need to put those in there"? 

A: Not until later, but I did bring up all my concerns in the initial meeting. They 
were addressed and I was pacified. I was baited, and I was lied to, and I was 
deceived. 

Q: Okay. 

A: And, obviously, that's my opinion 

(2SH pp. 40-41 ). 

54. On January 14, 2020, the LPs entered into a ptu"chase agreement and addendum 
with Alpha Land so the LLC could purchase parcels. TI1e newly fotmed LLC was not buying the 
entirety of the propetty. (lSH p. 207). The addendum addressed how land would be sold to the 
LLC-namely in parcels, "the size and location of which shall be determined by the buyer, at a 
price equal to $3,710 per acre. TI1e buyer also agrees to pay the seller amount equal to one third 
of the net profit from sales ofpropetty as pottions are developed and re-sold. (Verified 
Complaint, Exhibit "B''; lSH pp. 121-123). 

5 5. Shad admitted in his testimony that he knew that he would be selling to the LPs as 
the sacrificial lamb as part of the 1031 exchange. (lSH pp. 122, 125; 198,207). Shad also 
admits that he knew Alpha Land would only be purchasing parcels. (lSH pp. 207-208). 

56. On April 6, 2020, Shad transfetTed by wrurnnty deed the land to the LPs as he had 
previously agreed in the written purchase agreement. ("Exhibit #2" to Defendru1ts' Answer to 
V.C.) That same day, Gary loaned $150,000 to Shad underte1ms set fotth in a Constmction 
Loat1 Agreement which, an10ng other things, spelled out a process allowing Shad to build homes 
upon lots at1d draw down money for his own use during projected periods that both agreed would 
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be needed to help foster the development. (Construction Loan Agreement, SH Ex 11, p. 54; 2SH 
p. 3). The $150,000 was deposited into Shad's personal bank account (SH Ex 24). 

57. Holly testified that she had concerns about the project and the company's ability 
to make it work. Holly did not understand how 1he group was going to come up with the money 
to kick off a big development. (HH p. 29; lSH p. 183). She testified: "[e]ven if they had the 
money to buy the property, how or where would they get the money to pay for the 
development?" (HH p. 30). Shad agreed that his wife's concerns were expressed before April 6, 
2020, the date he transfetrnd by wrurnnty deed all interest and title to the 1,333 acres. (lSH p. 
183-185) . 

58. Holly testified 1hat she read 1he original Operating Agreement and she told Shad: 
"It appears to me that you don't actually own the prope11y. Don't you have a problem with that? 
(HH p.32). And Holly further testified: "I pointed 1hat out to him, and I don't think he 
understood that." Id. While Shad agreed 1hat "she probably did" tell her husbru1d this, he went 
on to say: "[m]y wife is not an expert ... " (!SH p. 186). 

59. In regard to having what he claims were material terms memorialized in a written 
agreement, Shad testified he was "comfortable with a handshake." Further, Shad admitted under 
oath: "And my wife was right. And I was wrong. Should have had a contract that buttoned it up 
a little tighter." (!SH p. 188). 

60. Shad testified in his deposition 1hat he did not understand the distinction between 
owning a membership interest in the LLC and having an ownership interest in real prope11y. His 
admission was revealed in the following questions and answers: 

Q: Back in 2019, did you understand there was a difference between having a 
membership interest in the LLC and an ownership interest in land? Did you 
understand that there could be a distinction between 1hose two things? 

A: No. The way they presented it-because I brought 1hat up. And the way they 
presented it was no, the real estate is physical-look right here at the PA 
[Purchase Agreement]. So my understanding is they would be hand in hand. 
Essentially different language, same purpose. 

61. Shad agreed that if Alpha Land Company could have afforded to buy1he 1,333 in 
"one fell swoop" it could have been done. (lSH p. 105). However, the entity was not capitalized 
to hon-ow. (Gary's Answers to Interrogatories, No. 41 p. 27 of72). Although he clainied Alpha 
Land was given an equity interest in 1he property at closing on April 6, 2020, Shad conceded he 
did not understand how equity could be acquired. (!SH pp. 209-213). 

62. Shad agrees that Gru-y's LPs sold investment prope11ies in Virginia. (V.C., ,i 63; 
2SH p. 19). Shad agrees that as seller, he signed the Purchase Agreement on October 25, 2019 
agreeing to sell the prope11ies to Gary's LPs to close on April 6, 2020. (V.C., iJ65; 2SH p. 20). 
Shad agrees 1hat the non-refundable down payment on the 1,333 acres in the runount of 
$2,465,962 was provided by Gary as 1he documents reflect; yet in 1he same breath, Shad claimed 
he did not know where 1he money came from. (2SH p. 20-21). Shad fm1her agreed that he did 
not contribute any of the non-refundable down payment; it came from Gru·y. (2SH pp. 21-22). 
Shad agreed that Gary's bringing the down payment money to the table "was pa11 of our deal .. 
. I would not argue that." (2SH p. 22). In fact, Shad's Verified Complaint confirms that Gary's 
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LPs would assume the contract for deed and testified "but it was years later." (2SH p. 23; V.C. 
~74). 

63. Shad was privy to all of the documents as they were being generated in 2019, 
namely: the Operating Agreement, and the later Ptu·chase Agreement documents. (lSH pp. 234-
240) In fact, when the company was looking to refinance the contract for deed with Banner 
Capital in March of 2022, Shad was copied with an excellent description of how ownership of 
the property was acquired and how it was to be funded in Simpson's March 10, 2022 appraisal 
for Banner. (2SH pp. 15-21). 

64. Shad agreed that in 2019 he understood that interest in land are transferred by way 
of a deed. (lSH p. 105). 

65. 1n 2019, Shad understood that a contract for the sale of land needed to be in 
writing; but believed that a handshake with a family member (Gordon) was sufficient. (lSH p. 
43). Shad testified "if it wasn't for my brother Kelly, there wouldn~ be a document to my 
knowledge. It would have been a handshake deal." (lSH p. 133). 

66. Shad testified that he worried about not having a written document confirming his 
claim that he would be transferred an interest in land. (lSH p. 46). 

67. Shad admitted that under "normal circumstances" a deed would have been 
recorded to transfer an interest in land; yet he offered that in this case "we are dealing with 
family." (lSH p. 105). Shad claimed that he did not understand that if he was to receive an 
interest in land to be held in joint tenancy with right of survivorship, the language would show 
up on the deed. (lSH pp. 104-109). "Because of family," Shad's position is that no writing was 
necessaty, that a handshake was sufficient. (lSH p. 55). 

68. No writing signed by Gary, Gordon, Alpha Land Company, LLC or any other 
person or entity has been produced that memorializes an agreement, promise, deed or contract to 
transfer to Shad a one-third interest in the 1,333 acres of land. No document, memorandum or 
writing signed by Gary, Gordon, Alpha Land Company, LLC or any other party exists which 
transfers any ownership interest in the property to Shad. (HH p. 268). 

69. As Shad had promised in the October 25, 2019 purchase agreement, upon his 
execution of the warranty deed on April 6, 2020, any recorded right or ownership interest in the 
1,333 acres ofreal estate was transferred to Gary's LPs to effechmte the 1031 exchange. 
("Exhibit #2" to Defendants' Answer to V.C.). 

70. Shad admitted: "[w]ell, initially the deed would all go to me, but then I agreed 
that it would go to Alpha Land." (lSH p. 50). The documents do not show that "it would all go 
to Alpha Land" but rather that the land would all go the LPs. Claiming he was ignorant of the 
meaning "Shadrach Howie and/or assigns" and what that meant (lSH pp. 49, 173-174), he 
nonetheless testified: "I didn't see a problem with [the language]." (lSH p. 29). From the outset 
of the realtor's engagement (Dave Olsen/Coldwell Banker) through and until the warranty deed 
transfer to the LPs on April 6, 2020, Shad was signing documents which represented the 
transaction as one in which an assignment would take place to transfer the interest in the real 
estate. (lSHpp. 174-185). 
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71. Shad conceded in his deposition that he knew the language "and/or assigns" 
"implies there's an assigner" (sic) (lSH p. 174). Moreover, he knew his role as assignor was as a 
strawman/sacrificial lamb as CPA Postma explained and that there would be a tax consequence. 
(lSH pp. 177-182). The fact that the wruTanty deed he signed trnnsferred all of the interest to 
Gary's LPs is self-evident in tl1e document. The WaITanty deed states this very fact. (lSH pp. 
50-51; "Exhibit #2" to Defendants' Answer to V.C.). Confronted with tl1e facts that his own 
actions were consistent with exactly how the plan's sequence was explained to all the members 
by the CPA as memorialized in the Januru·y 6, 2020 email and transactions documents (lSH pp. 
178-182), Shad retreated to a position in his deposition that he was "very hands off." (lSH p. 
182). 

72. Asked about CPA Postman's email of Januru·y 6, 2020, and if he had read it, Shad 
testified: "I don't know if I did, honestly. I wasn't super involved in that. Not that I couldn't 
care less, but it's not where I focus my energy." (lSH pp. 181-182). 

73. Shad had the oppo1tunity to read the compat1y's Operating Agreement before he 
signed it. (lSH p. 234-235). Shad read it before signing it. Id. He claims to have pointed out 
contradictions in the document and claims he was pacified to sign it by their assurances. (lSH p. 
235). When pressed to identify the contradictions, Shad was unable to do so. (lSH pp. 235-23). 
Shad was not forced to sign the operating agreement, in fact, he conceded: "I didn't have a 
problem with the operating agreement until tl1ey decided that it was inadequate." (lSH p. 240) 

74. Paragraph 15 of the original Operating Agreement provided: "This agreement 
and the articles of organization may be amended by a majority vote of the members except that 
any provision in this agreement or in the articles of organization that specifies a membership 
voting or consent requirement of greater thru1 a majority, may be amended only by a membership 
vote tliat is equal to the voting or consent requirement specified in the provision sought to be 
amended." (lSH p. 236; "Exhibit #4" to Defendants' Answer to V.C.). 

75. Shad claimed tl1at the documents he read, understood and signed said one thing, 
but that he was told differently-or was not in the manner he understood them. (lSH p. 181). 
Shad testified: "So iliis is a smoke and mitrnr scenario where I was told one thing, but it reads a 
different way, John." (lSH p. 238). 

76. Shad had his own LLC, (HBSH, LLC), but had never had partners before. (HH p. 
80). Likewise, Shad had never been in any business organization with anyone else. (HH p. 81) 

77. Shad agreed that he could have sought independent legal counsel as the original 
operating agreement stated, but he did not get independent advice. (lSH p. 245) 

78. Shad concedes that he read paragraph 15 ofilie Operating Agreement regarding 
amending the document by majority vote. (lSH p. 245). 

79. Alpha Omega lots did not sell in 18 monilis as Shad and ilie otl1ers had hoped. 
(lSH p. 90). Delays occurred. Many issues wiili the City of Box Elder were encountered. (lSH 
p. 230). Holly testified that tl1e company had "a lot of trouble" with Box Elder and iliat the City 
was "trying to blackmail them." This was not only Shad's belief, but Holly's as well. (HH pp. 
53-54). TI1ey believed that tl1e City was requit'ing tl1e company to do iliings not required of oilier 
developers. (HH p. 55). 
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80. Just three months after Alpha Land Company was formed, the City of Box Elder 
submitted the company with a document called: "Alpha Land Subdivision Off-Site 
Improvement" - a list of"to dos" among which required that Sunnydale Road (which would rnn 
through the development) be extended and improved. (lSH pp. 72-73). (SH Ex 10, p. 002). 
Initially, the City wanted the entire expense to be shouldered by Alpha Land Company. Id. 

81. The company's engineer projected a cost to Alpha Land at $1.6 million for the 
road; an expense that was not projected nor anticipated. (lSH pp 73; SH Ex 10, p. 3). Shad 
agreed with Gary's characterization to the members that the City's position was a "stunningly 
unwelcome surprise." (lSH p. 73). 

82. Shad agreed that the City's directive on Sunnydale and resulting impact causing 
delay could not have been predicted by anyone at Alpha Land without a "crystal ball." Shad 
testified that he felt the City was "blackmailing" the company and felt that the approach to be 
taken by the company was to sue the City. (lSH p. 74). 

83. Ultimately, with cooperation, Holly conceded that the company was not forced to 
expend any money for the road because Gary and Gordon cooperated with the city. (HH p. 56) 

84. Lots did not sell as planned in the first 18 months. (lSH p. 90). After a year and a 
half, Shad believed Alpha Land's own engineer (KTM) was "working directly with the City" and 
"taking the long way around." (lSH p. 76-77). 

85. Gary's confidence in Shad's abilities to complete projects in a timely manner 
worsened as time progressed. (Gary's Interrogatory Answer No. 23, pp. 21-22 of72). Shad was 
getting behind on projects "borrowing from Peter to pay Paul." Id. Shad delivered a financial 
statement to Gary on Febrnary 19, 2020 which explained he was unable to "borrow to build." Id. 

86. The same day that Shad transferred his ownership in the property by warranty 
deed, Gru·y loruied Shad $150,000 under strictures outlined in a Constmction Loan Agreement 
dated April 6, 2020. (Gru·y's Inte1rngatory Answer No. 23, pp. 21-22 of72). Throughout the 
project, Shad would refer to his financial stmggles including liens and unpaid invoices for work 
on homes he was constructing, including his own. Id. Gary recounted the issues with Shad's 
lien holders, Shad's financial pressures, and how Shad became more adversarial and abusive to 
Gordon and Kelly and in spite of many attempts to help Shad with loans, advice and eff01ts to 
correct his behavior. (Gary's Answer to Inte1rngatory Nos. 23, 25, pp. 21-23 of 72). 

87. On March 3, 2021, Shad was "irritated" in the direction he believed the City of 
Box Elder was taking in a move eastward rather than in Alpha Omega's direction. So, he 
authored a letter he proposed to send to "make available to every Box Elder official" which 
outlined his chronology of the development and irritation noting that the City was requesting 
$5.8M in funds to expand sewer to the East (away from Alpha Omega). (SH Ex 10, p. 006). 
Shad's proposed letter revealed his state of mind and suggested that Alpha Land's bringing of 
3,500 homes to Ellsworth and "countless commercial businesses" would be the solution for the 
City's problems. Id. 
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88. On August 17, 2021, Shad listed five things he wanted the company to do 
including firing the company's engineer. (SH Ex 10, p. 008) Shad felt the City was 
"stonewalling" the development and giving them the "runaround" rather than doing their job 
"outside of the good old boy system." Id. 

89. On October 2, 2021, Shad sent an email titled: "forward" which stated: "BE gives 
the runaround or does simply not reply, KTM (the company's engineering fitm) purposely 
misleads us and provides garbage engineering and advise. I hope to have two items resolved next 
week." Shad went on to write: "Other than impatience, persistence is my best quality and I am 
still ranting. We must clearly fight for our exposure and purpose or we lose. So far the blame is 
Shadrach first, BE second and KTM third for our failures." (SH Ex 10, p. 012). 

90. Shad wanted to sue the City of Box Elder because of what he deemed to be unfair 
treatment. (HH p. 56). Gordon and Gary did not. (HH p. 57). 

91. Shad displayed poor behavior at company meetings dominating discussions, 
demanding that the project was his to develop and failing to be a team player. (See Gary's 
lnte1rngatory Answer Nos. 23, 56) His wife, Holly attended one of the meetings lasting two 
hours which she testified: "[a]nd at that meeting Shad dominated the conversation and he did 
most of the talking." (HH p. 190). 

92. On October 1, 2021, Kelly emailed Gordon and Gary and expressed his 
frustration with Shad's conduct and Shad's apparent belief that the project was his, and his alone, 
to develop. (SH Ex 10, p. 010). Kelly email stated: "Shad is very literally the reason that we 
have no traction with the City of Box Elder, our qualified but alienated engineering firm that has 
proven difficult to replace (again, because of the relationships he's killed at every level), and is 
the sole wedge in his own pat1nership which cannot effectively meet as a result of his high 
regard for his own abilities that have been proven exactly nowhere." Id. Kelly's email explained 
that he was unwilling to "sit through another meeting with Shad present." (SH Ex 10, p. 011). 

93. Kelly's October 1, 2021, email pointed out that materials for homes [508 and 512 
W. Sunnydale] which Shad had been allowed to build upon two lots fronted to him by the 
company were "laying on the ground" which "continue to weather" as Shad pursued the "next 
big deal that he's unable to ftmd." (SH Ex 10, p. 011). Kelly explained that he had paid Shad's 
invoices before Knecht's pursued criminal action and that he had paid in excess $90,000 on 
Shad's behalf. Id. Shad admitted Kelly paid lienholder's to complete and close deals to the tune 
of$90,000. (lSH p. 158). Kelly's email expressed his dissatisfaction with Shad's conduct 
stating: "it's time that Shad is put in his place and eradicate the unbelievably unacceptable way 
that he has chosen to tJ:eat us in every meeting and in every personal conversation." Id. 

94. Shad wanted to fight the City of Box Elder. His proposed method was to engage 
an attorney to threaten legal action. Shad's email of October 25, 2021, titled "victory" to 
Gordon, Gaty, Kelly and Holly, said that "my fight is with Box Elder not with you three 
however." (SH Ex 10, p. 028). 
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95. To force the action he alone wanted from the City of Box Elder, Shad suggested 
the company engage an attorney to submit a proposal for 300 homes with no Sunnydale 
improvement and not establishing a secondary access until after 250 homes were completed. 
[This was not what the City's directive had been]. (SH Ex 10, p. 028). 

96. Shad's "victory" email proposed: "We give Box Elder 30 days to reply before 
legal action is taken." (SH Ex 10, p. 028). 

97. Likewise, Shad recommended that an agreement be finalized "by forcing Box 
Elder to identify RR improvements and create signed agreements." (SH Ex 10, p. 028). "This 
also needs to be done by an attorney with 30 days to reply before legal action is taken." Id. 

98. Shad agreed that Gary and Gordon had a much different approach to dealing with 
the City of Box Elder. (lSH pp. 69-71, 74-78). They were trying to reach agreements rather than 
threaten litigation or hire lawyers to take legal action if Shad's demands were not met in 30 days. 
(Gary's Answer to Interrogatory No. 50; Defendants' Answer ,r 46. A schism existed between 
Gordon and Gary on one side and Shad on the other. Kelly aligned with his father and uncle. 
Shad remained on the fight. Shad quit talking to his father and uncle. Shad quit coming to 
meetings. (HH p. 96). 

99. Shad suggests that Gary and Gordon intentionally wanted to delay the project. He 
testified: "they wanted to wait" and to "manufacture a breach. To steal what they're trying to 
steal. That's why." (lSH p. 165) In Shad's mind, Gary sold his Virginia LP property to finance 
a $4.9 million purchase and, with his brother, intended to delay the project so Alpha Land could 
default on its obligations. Id. To carry out Shad's "logic" Gary, along with his brother, Gordon, 
developed delay as a "strategy" because in Shad's mind, "they needed to run out of money," 
(lSH pp. 165-166). 

100. Shad recognized that Alpha Land Company, LLC had no exclusive dealings 
agreement with the Gary's LPs. (HH Depo p. 76). 

101. Unlike Shad, Gary contributed hundreds of thousands of dollars to Alpha Land 
Company, LLC from loans he made on behalf of the LPs to keep Alpha Land afloat. (HH Depo 
p. 90). Likewise, Gordon along with Gary, signed personal guarantees of loans and proceeded to 
obtain funding through Banner Capital of $2.3 million to refinance the Gikling contract for deed 
and sought funding through grant applications.· (Gary's Answer to Int. No. 48). Shad did not 
personally guarantee any loans nor did he pledge any assets as collateral to secure capital for the 
fledgling development LLC. (lSH pp. 89, 97-98). 

102. Shad's October 25, 2021 email he titled "victory" (SH depo Ex 10, p. 028) 
reminded the members that he had threatened to leave and quit the partnership. Further, he 
recognized the costs associated with development and that he was not receiving any monies. 
Shad complained that sales oflots would pay back interest on the contract for deed "meaning 
initial profits are already gone." Id. Yet his victory email outlined a multitude of disagreements 
with the business judgment and decisions of the majority. (SH Ex 10, p. 061). Among these 
were choosing an engineering firm which he wanted to hold accountable stating: "[ e ]verything 
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they did has been incorrect and unusable and should be recompensed." Id. He complained that 
he had been "led to believe" that "not only would we sell parts of Alpha Land to have 
development funds and walking money[,] I have been limited and restricted by not only creating 
marketable listings but also in all aspects of project oversight, project representation, project 
planning, project finance, project exposure and even general correspondence with members." 
Upset that the company had not yet paid his taxable consequence on the 1031 exchange, he 
complained "Why is my Tax Deferred Exchange not resolved? I am in financial ruin and our 
LLC is making it worse not better." Id. 

103. Gary replied to Shad's "victory" email on October 25, 2021. Expressing that he 
had become "increasingly alaimed at what is happening in our family," Gary wained Shad that 
"what you are doing has to change. You are alienating people who have been helping you and 
who want to continue to help. You are reacting from extreme financial pressure, but in order to 
solve the financial problems you have to look in a mirror and recognize who is responsible." Id. 
Gary went on to explain how Gordon and Kelly had supported Shad in a number of ways. Id. 
Gary reminded Shad that Gordon had invested about $80,000 in V-rod to support an idea that 
"has not panned out yet" and had sold Shad land at below market value to help get a house. 
Kelly had provided around $90,000 to keep Shad out of financial and legal trouble. (SH Ex 10, p. 
031). 

104. Shad replied to Gary on October 25, 2021 and said "I do not disagree with hardly 
anything you wrote." (SH Ex 10, p. 031 ). 

105. Shad's reply further explained he was having health issues. (SH Ex 10, p. 031). 
Shad said he was "bleeding out of my skin over stress" but he was doing his best to 
communicate. Id. In his testimony, Shad explained he did not see a doctor for this condition 
specifically which he related to stress likened to a phenomenon which Jesus experienced in the 
Garden ofGesthsemane. (lSH pp. 242-243). But, he did get a "total comprehensive analysis" 
and a CAT scan. Id. 

106. Holly Howie confirmed Shad had received a CAT scan in a later email dated 
March 29, 2022, she sent to both Gary and Gordon, but she claimed that nothing wrong could be 
fotmd. However, Holly's email stated: "he is supposed to have an ADHD or psysiological (sic) 
atialysis done ... hut commented on her observations of a "change in attitude and some of this 
pai·anoia" linking it to when he was "tazered (sic) in Wind Cave." (HH Ex 1, p. 72). "He told 
me that he fell and hit the back of his head when the cop shot him with the taser gun. I think that 
could possibly be an explanation for the why, behind the abnormal thinking." Id.; See also, HH 
pp. 189-196). 

107. During her deposition, Holly explained that she had told her husband he had 
ADHD and was having trouble with his memory and thought something was wrong. (HH pp. 
193-194). She agreed that Shad probably does not read things thoroughly sometimes. (HH p. 
194). 

108. Gary emailed Shad on October 26, 2021. (SH Ex 10, p. 034). Gary explained that 
his last two emails dealt with partnership problems, but suggested that there was more to the 
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"picture" sharing with his nephew his observations and telling Shad: "You may not realize it, 
but the way you think, your accomplishments, and the way you approach problems represent 
wrestling with a very significant handicap." Gary suggested that "[t]he undiagnosed handicap 
you have been dealing with your entire life is consistent with attention deficit disorder .... People 
with attention deficit disorder react impulsively, which often gets them into both legal and 
financial trouble. They want immediate results, which can make them difficult to work with." 
(Gary's Answer to Interrogatory No. 50). 

109. Shad's response to Gary thanked him for "the encouragement." Before 
referencing Exodus and a story about Moses, Shad conceded: "Me in a partnership was a bad 
idea. You are most likely entirely right." (Email 10/25/21, SH Ex 10 p. 034). 

110. Gordon likewise received a threatening text from Shad. In an email of October 
25, 2021, to Gary, Kelly and Shad, Gordon characterized Shad' text as "disappointing" and 
"having a threatening tone to it." (SH Ex 10, p. 030) Gordon said he would "set aside a response 
to that text, as well as responses to emails that propose the "fight" attitude, which I believe will 
only propel us in a very backward direction." Id. 

111. The balance of Gordon's email was a summary of moving forward and included 
the change of engineering firms from KTM to Hennanson Egge. Id. Likewise, Gordon updated 
the members on discussions between the company's engineering team and Box Elder ''which 
have been optimistic." Id. Gordon warned: "It would be very detrimental if our Alpha Land 
team does anything that could compromise the progress our engineers seem posed to make." Id. 
Gordon further addressed the company's payment of real estate taxes, the 2nd allllual payment to 
the Gikling contract for deed-all things to a loan from Gary to Alpha Land Co, LLC. Id. 
Gordon explained that the current account balance of the company was at $500, "which means 
we many need another injection of cash sometime soon. I will be willing to help as I am able as 
well." Id. 

112. Gordon ended the email noting the "potential refinance" of the contract for deed 
and that "Gary and I have had numerous discussions between the two ofus and Banner Capital. 
The hard reality is that there were plenty of financial obstacles that had to be dealt with before a 
re-finance could be pursued. Now those have been overcome, so we are now pursuing that re­
finance." Id. 

113. Documents produced in discovery confirm that Shad's actions were a substantial 
factor of causing increasing friction in the company and family schism. Shad had first proposed 
that the company hire a lawyer to threaten legal action (See USMF #84, supra). By October of 
2021, Shad wanted to take it a step fmther suggesting he would hire his own engineer and 
attorney to get what he wanted. (SH Ex 10., p. 58). Shad said he was independently preparing "a 
proposal for 300 homes off Sunnydale with no improvements and a 150 PUD off Reservoir Rd to 
connect to Sunnydale via gravel." Among other things, Shad said he would "no longer bow to 
every unreasonable whim" [of the City] and "with the help ofmy engineer and attorney" 
expected "consideration by partners." (SH Ex 10, p. 58). 
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114. On October 20, 2021, Kelly wrote an email to Gordon and Gary addressing an 
email Gary had written in response to Shad's claim that Box Elder was "erroneously" 
interpreting governing ordinances and that the City's directive to fund the West Sunnydale road 
had been included in a 2006 TIF (tax increment financing). (SH Ex 10, p. 057-058). Gary then 
sent the email to Gordon and Kelly explaining that he had researched Shad's claim about the 
"2006 TIF" and could find no information that it included Sunnydale. Id. Kelly's response to 
Gary's email warned that Shad was engaging his own engineering film and an attorney "which 
may complicate our intended revision to the prutnership agreement. The way I read this message 
is a clear threat that he will do whatever he chooses, with funds he does not possess, and that he 
also has an expectation that we fall in line with whatever direction he provides us. . . . He is 
absolutely toxic right now. Every action he takes is counterproductive to our project and his 
personal relationships with his partners. It may also jeopardize the willingness of Mike 
[Albe1tson] and [Larry] Hermanson [engineers] to even participate further. (SH Ex 10, p. 057). 

115. Kelly's email, was prescient of Shad's present claim to an ownership interest in 
the prope1ty: "Correct me if I'm wrong, but Alpha Land Company does not own any property in 
Box Elder. If that is the case, Shad has literally no authority by which to engage an engineer or 
attorney." Id. 

116. On October 29, 2021, Shad wrote a long email titled "comprehensive plan" which 
was copied to Gordon, Gary, Kelly and Holly. Quoting statutes and recounting Box Eider's 
"lack ofleadership and apathy for consistent planning and development principles" Shad's email 
professed, runong other things, that "Alpha Omega Development addresses and solves every 
single issue, objective and Goal outlined in The City of Box Eider's comprehensive plan." (SH 
Ex 10, p. 035-036). Shad suggested that "if our group cowers now and compromises on West 
Sunnydale reconstruction ratl1er thru1 expose tl1e underlying problems we will also rebuild Radar 
Hill road 8lld Cheyenne Boulevru·d and continue a legacy of systematic extortion to the highest 
degree." Id. 

117. As part of an oral contract, Shad claims he made it clear that the Project needed to 
provide him with work and income to support his ffill1ily 8lld that Shad would have a key role in 
all site development 8lld development oversight and receive compensation for this work. (See 
VC, '11'1139, 40). When pressed for details of payment under tl1e pmpo1ted oral contract, he 
agreed "[ w ]e didn't ever agree on a figure. We just talked about how walking money would 
alleviate that ... " (lSH p. 251). 

In regard to fill income he would require, Shad was asked: 

Q: Did you quote tl1em a price? 

A: No. It was to be dete1mined. 

(lSH p. 253). 

Shad explained that "[i]t was never dete1mined what tl1at would look like in dollar form or a 
specific format." (lSH p. 254). On this subject, the following questions revealed tl1e following 
responses: 
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Q: And that's because you didn't know what the future would hold in tenns of 
lots and how quickly they would be development and exactly what kind of 
equipment you would need and when; is that fair? 

A: I would say that is fair. A good developer is a reactive one. 

(lSH p. 254). 

Shad agreed that payment for site development and oversight would be dependent upon 
future events as platting happened, as phases were developed and things moved fotward. (lSH 
p. 255). As to the claim that such a "promise" about development and oversight was breached, 
Shad conceded that he took draws from the $318,161.28 that was placed in Pennington Title's 
escrow to spend on the development of the property; in fact he was allowed to claim this on his 
tax return to reduce his tax liability on the sale to the LPs. (V.C, 169; 2SH p. 27). As draws were 
distributed for development purposes, Shad admitted that: "I was operating in my role-in my 
capacity-which was development oversight." (2SH p. 29). Further he explained: " ... Gordon 
was to pay bills, so I did operate in that capacity." Shad confirmed he was doing the work 
"voluntarily" and did receive "some help and support from the other members." (2SH p. 29). hi 
spite of what he claims was a promise to pay him a salary or wage for development, he admitted 
that he did not ask to be paid. (2SH p. 30) 

118. Shad claims he was orally promised that he was to have a "key role in site 
development and site oversight and receive compensation for this work." (VC, 140). When 
asked the amount of compensation to be paid, Shad said: "it depends." (ISH p. 252). Shad 
conceded: "Never did we ever discuss a dollar amount." (lSH p. 252). Shad was asked: 

Q: So that was left pretty vague? 

A: Fair. 

(lSH p. 252). 

119. Shad claimed that he would have the oppmtunity to build and sell residential 
homes and commercial buildings tlll'oughout the duration of the project and that the construction 
would be financed by the pruties' development company. (V.C., 141; lSH p. 255-257). Shad 
agreed that he was not promised to be the only builder and seller of residential homes or 
commercial buildings. (lSH p. 256). Likewise, he agreed that the promises of financing the 
construction was based upon future events, down the road, when enough parcels were sold. 
(lSH p. 256). Shad agreed that from the beginning, on April 6, 2020, Gary and Gordon had set 
him up with the $150,000 loan with a draw. (lSH pp. 256-257). In fact, he was fronted two lots 
to build upon and was unable to complete the homes at 508 and 512 West Sunnydale in a timely 
manner. (!SH pp. 163-164). Nonetheless, Shad admitted that he was given the oppmtunity to 
profit from his own construction. (lSH p. 162). 

120. Regarding Shad's claims that "walking money" was promised in the beginning; 
however, neither the amount nor when it would be paid was ever identified. (!SH pp. 258,261). 
Shad agreed that the terms were vague as to the timeline and amount. Id. "We talked about 
hundreds of thousands." (!SH p. 259). Shad's figure of walking money bec8llle a moving target 
during his deposition-he first said it was hundreds of thousands, then settled on $200,000 which 
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"was a later figure" but "on the front end of it-it was a substantial sum of money but not 
specifically identified." (lSH pp. 259-260). As more questions were asked of Shad the 
$200,000 was not described as walking money, but a loan. (lSH p. 261). All of the terms were, 
by his own admissions, vague. Id. In reality, on April 6, 2020, Shad was funded a $150,000 
personal loan from Gary. (See Statement of Undisputed Material Facts No. 56) 

121. Beyond James Postma, CPA, Greg Wick and Jan Kirch of Pennington Title, his 
wife, Holly, and two representatives from Banner Capital (Braithwaite and Peterson), Shad was 
unable to identify any other persons that would have personal knowledge of the oral contract 
which was the subject of his First Cause of Action. (2SH p. 5). Likewise, he was unable to 
identify any other persons to support the remaining causes of action in his Verified Complaint. 
(2SH pp. 6-8). Holly admitted most of her knowledge was what her husband told her. She had 
no personal knowledge of many claims as she was not present. (HH depo, 04/30/24, p. 40 and 
06/06/24 pp. 262-263). 

122. When asked if he really believed that Gary was going to do a 1031 exchange and 
just transfer a third interest in land to Shad and a third interest to Gordon for nothing in return, 
Shad replied: ''that's an asinine question." (lSH p. 188) He claimed that Alpha Land would pay 
Gary back. When pressed for what Gary was to get in exchange from Shad for transferring him 
a one-third ownership interest in the real property, Shad replied to counsel: "Are you kidding 
me?" .... "You are not kidding. I guess maybe I'm naive because I don't think you're stupid; I 
think your acting stupid" (lSH p. 188-189). His diatribe and name-calling was a means to avoid 
answering a simple question. Calling defense counsel a ''.joker," in the final analysis, Shad was 
unable to provide an answer for what consideration was exchanged for the purpo1ted one-third 
ownership interest he was to receive. (lSH pp. 189). The truth as established by the conduct, 
actions and documents was that there never was a promise to transfer Shad a 1/3 ownership 
interest in the prope1ty. Shad admittedly had contributed no money into the deal-''zero 
dollars." (lSH p. 169). In fact, ignoring the loans and 1/3 membership interest and oppmtunities 
granted him, he erroneously claimed: "I'm unaware of any benefit that I've had thus far." Id. 

123. The records produced in discovery show that two years after Alpha Land 
Company was formed, Banner Capital was involved with a non-revolving promissory note and 
loan to Gary's LPs for $2.3 million. (2SH pp. 14-15; SH Ex 22, pp G-2029 - 2039). 

124. Gary signed on behalf of both LPs on March 29, 2022 which refinanced the 
contract for deed held by Gikling on the 779 acres. (2SH p. 15). 

125. As part and parcel of the Banner loan process, Ken Simpson, MAI, SRA, R/W­
AC, a certified real estate appraiser generated an appraisal which Shad was provided by Gary 
contemporaneously with the transaction. (2SH p. 15). Shad understood the loan was to refinance 
tl1e contract for deed with Gikling which had been assumed and was fully infonued. Id. Yet, 
Shad claimed that the way in which Gary and Gordon took out the contract for deed "was 
contrary to our agreement," yet conceded the Brumer refinance that Gary unde1took did reduce 
the cost of the borrowed funds and mmtgaged 779 acres of the 1,333. (2SH pp. 15-17). In fact, 
Shad agreed that he had suggested that tl1e contract for deed needed to get paid off to help reduce 
tl1e cost to the compruiy. (2SH p. 21 ). 

126. 1he records of Pe1mington Title Company include a settlement statement when 
the $2.3M in funds from Banner were released to pay off the contract for deed the borrower was 
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identified as the LPs, not Alpha Land Company. (2SH p. 17). Shad testified that "what 
Pennington Title did not disclose is the equitable role in the company by yours trnly." Id. This 
was because having contributed "zero dollars," Shad did not have equity in the property. (lSH P. 
169). 

127. Ken Simpson's appraisal opinion and report for Banner Capital's refinance of the 
contract for deed recounts a "history of the property" situated in the northeast quadrant of Rapid 
City, within the limits of the City of Box Elder. (Simpson Report, PL00023 l). Simpson's 
March 10, 2022, rep01t to Richard Braithwaite, VP of Commercial Lending at Banner Capital 
Bank recounts: 

"Shadrach's purchase of the various parcels was the initial transaction that 
"combined" the property in its entirety. The funding for this purchase was in part 
a contribution on the same day from the LPs as a down payment to Shadrach. A 
sale was then completed from Shadrach to the LP's which allowed for the 
necessary funding for the purchase and also served to allow the LP's to complete 
a 1031 exchange for the sale of some property in Virginia. The managing 
member of the LP's is Gary Howie. From there, Alpha Land Company which 
includes both Shadrach and Gary were fo1med as an entity that would purchase 
parcels from the LP's as the property is developed." Id. 

Simpson's report went on to explain that: 

"According to the borrower, total cost expended since October, 2019 is 
$391,439.83, which likely includes the other parcels not involved in this 
assignment. This amount repo1tedly includes mostly engineering expenses as well 
as some grading, overall master plan design, legal fees and some miscellaneous 
expenses relating to fencing repairs, etc." (Sin1pson Report, PL000231-
PL000232, PL000251). Per Simpson, the 779 acres as of January 17, 2022, had 
an appraised value of $5,190,000. Id. 

Sinipson's rep01t reflects that Shad did not own any patt of the 779 acres being 
refinanced to take out the contract for deed as a matter of recorded title. (PL000250; 2SH pp. 15, 
23-25). Shad was provided Simpson's report and its contents would have confinned for him his 
"role in the company" and his lack of ownership of a one-third interest in the real estate. (1 SH 
pp. 88-89). Yet, when pressed about the refinance and the Banner proceeds of $2.3 million 
loaned to the LPs, Shad agreed that he had no knowledge of what happened or the "nature of 
how that was done" (2SH p. 18). Still he professed Gary and Gordon defrauded him. Shad's 
continuing theme was that he trusted his family and that he was "manipulated." (lSH pp. 36, 84; 
2 SH pp 17, 43). 

128. Although he did not know how much of the company's money he had expended 
in the initial phases of the development exercising his "role," Shad agreed that the company was 
"on a shoestring budget" of limited capital. (2SH, p. 30). Shad was allowed to show $220,000 
of expenses on his tax return to reduce his tax obligation and increase his basis in that for the 
sh01t period oftinie, he was the titled owner of the prope1ty until it would be transferred to the 
LPs as had been discussed with CPA Postma long before Alpha Land Company was formed. 
(2SH p. 33) 
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129. When pressed that Shad's own conduct was a reason that the majority of members 
voted to change the operating agreement, Shad conceded that he and his half-brother, Kelly had 
"got crossways ... That's when stuff started really turning toward a new direction." (lSH p. 
244). Shad agreed Kelly was given exclusive right to market. (lSH p. 147). 

130. Regarding Shad's "discovery" of the fraud and deceit he claims was perpetrated 
upon him, Shad testified that his "aha moment" was in three "red flag" experiences as described 
below: 

a. The first "red flag" was when he received an email from Gordon regarding 
Ba1mer Capital. Shad agreed in his testimony that Banner Capital was not 
involved until the refinance of the contract for deed with Gikling until March 
of 2022. According to Shad, Gordon had told Shad that Banner Capital 
needed to change the LLC's operating agreement for their lending 
requirements. (lSH p. 192) Shad claims he then called Banner Capital's 
president who informed him they were ready to lend which made Shad believe 
that the change in the operating agreement was not driven by Banner's needs; 
but something nefarious was occmTing and a "blatant deception." (lSH p. 
193). Shad claims, he was promised $200,000 and had to sign a document 
under threat and that if it was paid, that he had to "stay out of our way." (1 SH 
p. 193). What Shad described as a "blackmail" attempt revealed in a document 
has not been disclosed in discovery. (lSH p. 194) When asked if there was 
such a document in existence, Shad claimed it did exist. (lSH p. 194). No 
such document has been produced. 

b. The second "red flag" moment was when Shad was provided a revised 
operating agreement draft prepared by the Bangs McCullen finn attorneys. 
Shad described the operating agreement as a "crap burger." (lSH p. 193). 
The documents show that Attorney Jeff Hurd communicated the company's 
intent to modify the agreement. If agreement could not be reached, attorney 
Hurd explained that a majority would make the decision. (Shad said he read 
tlu·ough it all and claims that the revised agreement sun-endered all of his 
rights. (lSH p. 193). This prompted Shad to hire an attorney. Somehow, 
being provided notice that the majority of members were changing the 
document and providing the information to Shad was a "deception." The 
documents relating to Hurd's January 29, 2022, communications are found at 
SH Exhibit 10, pp. 38-39. 

c. 1he third "red flag" moment was what Shad described as the "salute shit 
burger" which generated the amended operating agreement. (lSH p. 194). 
This amended operating agreement was drafted over a course of time 
following Hurd 's attempt by Gary and notice was provided to all members 
that it would be voted upon. 111e minutes of the company meetings clearly 
show a histo1y of why the operating agreement was being changed. (HH Ex 1, 
pp. HH 02-03; HH 11-12, HH-13-14, HH-15-16) Rather than a request by 
Banner, the reason for the changes to the original operating agreement was 
that Shad's escalating conduct and unilateral actions were out of control, 
against the business judgment of the majority, and were threats to the 
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company which needed to cooperate with the various players in development. 
(HH Ex 1 p. 12). Gary's concern was that in its original form, the operating 
agreement permitted any member to bind the company. (See, Ex. 4 to 
Defendants' Answer to Verified Complaint and Counterclaim, Operating 
Agreement ,!4). Shad was acting unilaterally, without coordinating with his 
partners. (Gary's Answers to Interrogatory Nos. 50, 71). 

131. Regarding his claim that Gary and Gordon promised Shad that he would receive a 
one-third ownership interest in the land, Shad conceded that in his meetings with Postma, Wick · 
and Kirch prior to the formation of Alpha Land Company he never expressed that he was to have 
a one-third ownership interest in the prope1ty. (lSH p. 196) Shad also conceded that Alpha 
Land Company would only acquire ownership in parcels; "that was how it was going to work." 
(lSH p. 207). Shad agreed that he knew that Alpha Land would only be purchasing parcels as 
the land was being developed and that the four comers of the documents provided that 
information, (lSH p. 208). Yet, he still suggested that "material terms" were not in the 
documents and said: "And if we're going to get into a pissing match about what is there and 
what's not, we're not getting anywhere." (lSH p. 209). Frustrated by the fact that the 
documents, words and actions revealed facts contra1y to his subjective belief of having an 
ownership interest, Shad said not to "take his word for it" but that "experts" would explain that 
his belief would be mirrored by their ''testimonies." Id. 

132. Named as his "experts" were Wick, Kirch, and Postma. (lSH p. 208-209). In 
Shad's words, they were like "eyewitnesses of Jesus Christ. You can refute it all you want, but 
they saw it." (lSH p. 209). No testimony has been produced from these individuals supporting 
Shad's claims. 

133. On Janua1y 29, 2022, attorney Jeff Hurd wrote a letter to the members of Alpha 
Land and Kelly Howie regarding "Reorganization of Alpha Land Company." (SH Ex. 10, p. 
038). Kelly had requested Hurd to help the company amend the original operating agreement ''to 
more closely match how you intend the Company to function." Id. Relative to the provisions of 
the original operating agreement and amendment by a majority, Hurd explained that he did not 
represent any of the members individually and that "[i]fyou disagree on the terms of those 
documents, then we will act on the instruction of the majority of members." Id. (Later, as Shad 
was threatening legal action against Gaty and Gordon, on May 31, 2022, attorney Roger 
Tellinghuisen replied to an inquiry by Gordon regarding Shad's conduct and his expulsion for 
misconduct or engaging in conduct which thwarts the company's pmpose. (SH Ex 10, p. 053). 
Shad had insisted that Gary and Gordon's change to the operating agreement was illegal citing 
state statutes. (SH Ex 10, p. 054). To this Tellinghuisen conferred with his partner regarding 
amendment by majority vote (SH Ex 10, p. 055). His partner, attorney Cmtis Jensen, replied and 
opined: "Operating agreement controls. Chapter 47-34A is just the default if there is no operating 
agreement or if operating agreement is silent as to the particular matter. Just ce1tain fiduciary 
duties can't be waived by the operating agreement." Id. Tellinghuisen sent the response to 
Gordon and advised: "You're good to go~the Operating Agreement controls." (SH Ex. 10, p. 
53). 

134. Shad was upset with the proposed changes to the operating agreement which had 
been generated by Hurd's office. So, Shad hired independent legal counsel in Stephat1ie Trask, 
an attorney who had called Hurd and conveyed that her client "is concerned about the direction 
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the Company is headed, particularly with regard to Company management between the 
Members. (HH Ex 1, HH-08). On March 15, 2022, Trask wrote: 

Regardless of the imprecise and contradictory language in the original 
Operating Agreement, it has become apparent to Shadrach that his two 
fellow Owner-Members, Gordon Howie and Gary Howie, also have no 
intention ofhon01ing the intent of the oiiginal Agreement." (Letter 
dated March 15, 2022; HH Ex 1, HH-08)(bold emphasis added). 

Trask proposed that Shad would accept one of two options, namely: 1) a buy-out of "his 
one-third (1/3) ownership interest in the Company, reflecting a value of $45 million" or a 
"discount" to $36 million conditioned upon "the Company will execute a written 
agreement to implement and maintain all covenants that have already been developed for 
the subject property development, including street names, or 2) the members would 
dete1mine a method for valuing the company, a value would be established and each 
Member's value would be defined with a 1/3 ownership and an Amended Operating 
Agreement would be created and executed. Id. 

135. TI1e proposal set out in the Trask March 15, 2022, letter was rejected. Trask 
apparently did not appreciate that Alpha Land Company did not own the land or had been told by 
Shad what he wanted Trask to believe was the case. An ownership and encumbrance repmt from 
a title company would have shown who was the titled owner and the transactions from Gikling 
and Sullivan. 

136. On March 21, 2022, Shad authored and sent an email to Gary, Gordon and the 
attomey he had hired (Stephanie Trask) in what he self-described as an effott to "mediate" the 
"ongoing potential risks we saw and based upon my pa1tners' behaviors ... " (lSH p. 197; SH 
Exhibit 8, PL00665; also found at SH Ex. 11, p. 178). Five enumerated topics were listed by 
Shad and he titled his email as "Developers/Operating Agreement." (SH Ex 9, PL00665; lSH 
p. 197-198). 

137. In his March 21, 2022 email, Shad's proposed "honoiing miginal intent by 
specific definition: Example: 1,333 acres owned by HP Park LP is designed solely and 
unequivocally for futu1·e development by Gonion Howie, Gary Howie aml Shmlrach Howie 
with all net procee1ls split evenly 33,333 percent." (SH Ex 9, PL00665; lSH p. 197-198)(bold 
emphasis added). 

138. The words "honoring original intent" were Shad's words. Id. Sending the email to 
the other members was his conduct. The March 21, 2022, email was written some two years 
after Alpha Land Company had been fonned and nearly two years after he had transfetTed all 
interest to the LPs on April 6, 2020. TI1e email was written nearly two years after Gary had 
loaned hinl $150,000 for the purpose of constructing homes, a task he admits he was unable to 
timely complete. The email was written after repeated issues Gary and Gordon had with Shad 
not agreeing to cooperate with their plans together with conflicts not only with them, but also 
with Kelly, the City of Box Elder, and the company's own engineers. Shad was asked the 
following question and gave the following response: 

Q: When you said "honoring original intent," that was the original intent that you 
understood it to be from the very beginning, cotTect? 
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A: No. 

(lSH p. 198) 

However, when pressed for an explanation of his te1m "original intent," Shad said that his 
placement of the colon in the email was a "mistake" and that the sentence was "a nm-on 
sentence. 2" (lSH pp. 201-202). 

The discussion continued and Shad was asked: 

Q: So when you use the te1m "original intent," aren't you referring to something 
in the past? The "original intent" of what we intended to do? 

A: Tiiat's correct, but what you are implying is that this is that original intent. 
This is a new scope that I was willing to give a little ground on that would still 
honor it. 

(lSH p. 201-202). 

At this point, defense counsel pointed out that in his "honoring original intent" email of 
March 21, 2022, he said nothing about a one-third ownership interest in 1,333 acres. (lSH p. 
202). Shad's email was copied to his counsel, Trask. (lSH p. 204). So, Trask would have had 
proof of her client's original intent. Item #4 in Shad's March 21, 2022 email referenced 
covenants which he acknowledged still had not been completed. (SH Ex 9, PL00665; lSH pp. 
202-205). T11e documents show that over time, while discussed, covenants were never adopted. 
(See, Gary's Answers to Interrogatories, Nos. 5 and 6). 

139. Shad's wife revealed that Shad was told by his attorney, Stephanie Trask, that in 
her professional opinion, Shad had no protection from being kicked out of the partnership or 
being replaced. (lSH pp. 247-250; HH p. 8; HH Exhibit 1, HH 05-06). Holly listed two 
conversations over speaker phone which she, in tum, related to Gary and Gordon in a message 
on March 29, 2022. Id. Shad conceded he was told this by Trask to whom Shad had provided the 
pe1tinent documents. (lSH p. 250). 

140. By April l, 2022, the members were still not getting along. (HH p. 58). Holly 
went to a company meeting and as reflected in the minutes (HH Ex l, HH 01), she attended 
trying to be, in her words, a "mediator." (HH p. 58). 

141. Holly knew that Gary's LPs owned the land and that Shad had issues with what 
he believed was the majority's ability to "kick him out" of the company and sell the prope1ty and 
he would be left with nothing. (HH p. 74). Holly explained the big problem was that ''we think 
that it is not legal for them to change the Operating Agreement. They are saying they can do it 

2 Regardless of his use of punctuation i.e. placement of a colon; or use of the King's English, Shad's 
Intent is revealed by the words in the message, Shad wanted a development agreement to honor the 
original intent which, as he explains in his own words, was the mechanism struck between Alpha Land 
and the LPs as embodied In the written agreements from the start. None of Shad's claimed oral 
"material terms" appear in his effort to strike an agreement which "honors original intent." The same 
holds true for Attorney Trask's efforts to "fix" what was clearly a business In which one member's way 
was not being followed by the majority In their business judgment. 
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with two votes, which leaves Shad the third guy out." (HH pp. 77-78). Holly conceded she did 
not know if a change in the original operating agreement by the majority of members was legal 
or not. (HH p. 78). TI1at said, Holly agreed that when she later reviewed the discovery produced 
in the case, she saw emails from attorneys Roger Tellinghuisen and Curtis Jensen that in their 
professional opinion, the changes to the operating agreement could in fact be made. (HH p. 79; 
compare SH Ex. 10, p. 53). 

142. Holly was privy to discussions her husband had with his attorney and what was 
told him in the Spring of 2022. (HH p. 79). Sitting next to her husband, on two occasions Holly 
overheard conversations on a speaker phone between Shad and his attorney, Trask. (HH p. 82-
83). The attorney and Shad discussed the original Operating Agreement and language about 
redrafting it. (HH p. 82). Holly listened to Trask tell Shad that the original Operating 
Agreement was valid. (HH pp. 83-84) 

143. The communication between Shad and Trask lost its "privilege" when Holly sent 
Gary and Gordon an email on March 29, 2022, which related her husband's attorney/client 
communications with Trask. (HH p. 79-86; HH Ex 1, p. HH 05). Holly's email to Gary and 
Gordon states in relevant part: 

I do have to tell you that every agreement Shadrach has sent to the lawyer. 
In her professional opinion, she is telling Shadrach that he has no 
protection from being kicked out of this pmtnership or being replaced. 
She is telling him that those documents are poorly structured and aren't in 
his favor. I'm sharing this with you so that you may understand where 
some of his suspicions are coming from. You will need to decide if you 
believe [Trask] to be a snake that is whispering in his ear, or if she is right. 
.. .I know that your (sic) all have good intentions but it is important to 
Shadrach to protect and secure what he believes to be a part of his destiny. 
Fundamentally his attitude has been hard to deal with but I don't think his 
intention is wrong or evil. 

(HH Ex 1, p. HH 05). 

144. Shad conceded that the original operating agreement provided an equal and even 
distribution of net proceeds and losses split evenly at 33 1/3 percent. (lSH p. 204). 

145. On April 1, 2022, a company meeting was held. (HH pp. 63-67; HH Ex 1, p. HH-
01). Gary and Gordon attended. Shad did not. Holly was present in Shad's place and suggested 
they listen to a phone call from "Bruce of Consolidated Const." about a prospective undisclosed 
buyer "for the entire project." Id. Discussion was also held to consider street names which had 
been submitted by Shad and the following names were approved on Holly's motion: "El 
Shaddai, Emmanuel, latros, Y atsar, Yahweh, Magen, Miglol, & Abba." A motion was made by 
Holly that buyers would be asked to consider using V Rod rebar, and to consult with Shad to 
"learn the merits of V Rod." Id. "IF buyers choose not to use V Rod, they would be asked to 
sign a waiver of liability." This motion was unMiniously approved. Id. Holly made another 
motion to approve a sale of 60 acres located at Cheyenne Boulevard, subject to negotiations with 
partners. TI1is motion also unanimously CaJTied. Id. A third motion was made by Holly which 
was approved unaniniously "that 811Y offer on the entire project from Bruce/Consolidated 
Construction include "provisions acceptable to Shad." Id. 
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146. Holly initially testified that Shad didn't have an option to be an active member of 
the business and that "every time [Shad] would suggest something, they [Gary and Gordon] 
would either not reply to him or they would tell him no." However, when forced to admit that 
every motion she made on Shad's behalf at the April 1, 2022 meeting was approved, she backed 
off the suggestion. (HH pp. 66- 67). 

147. As his personal finances and attention to a myriad of other projects distracted him, 
Shad's conduct and actions progressively worsened in spite of warnings from members. Emails 
he wrote reveal him to be unhinged and, at times, removed from the reality self-proclaiming that 
the project was his alone. In his email of April 4, 2022, titled "Perspectives suck" he scolded 
Gary and Gordon and raved of how he was being unappreciated and mistreated financially 
regarding a number of prope1ties unrelated to the project. (HH Ex 1, p. HH 10). In particular, 
with regard to Alpha Omega, his state of mind is revealed when he wrote: 

"This propeity will never be 1levelope1l by you. This is meant for me 
to develop. And time will clearly show your methods produce loss, not 
progress. You are an expert in losing real estate. I have done everything I 
can to bless and enrich your life, but you are just a realtor to the soul. 
Prove me wrong. I doubt it." (HH Ex 1, p. HH lO)(bold emphasis added). 

Shown the "Perspectives suck" email at his deposition, Shad reluctantly admitted he was 
its author and that it was his "intention to communicate (his) thoughts at the time with 
regard to a number of different properties including the Alpha Omega." (lSH pp. 20-22). 

148. On April 8, 2022 another meeting of the company was held. Shad was not 
present. Holly was present and was approved as Shad's proxy. (HH Ex 1, p. HH 02). It was 
agreed unanimously that progress of the development would be reviewed on May 1, 2023. Id. 
The minutes state: "If by that date, no acceptable progress has been made, the group will consult 
legal counsel to review all options available. It was agreed that Stephanie Trask would be a good 
candidate to legally represent and advise the group." Id. A version of the operating agreement 
drawn by Gary was presented for consideration which the group agreed to review. Id. 
Amendments of sections were proposed and voted upon, all of which were subject to change by 
a majority vote. Additional items of discussion included street names, to which Shad was to 
"submit a list of proposed street names for each phase as it is developed." Id. The minutes 
recorded that "[m]embers will vote on street names, with Shadrach given the opportunity to 
submit names for approval." Id. Covenants for the property were briefly discussed and "[i]t was 
agreed that should be a topic for discussion at a later meeting." Id. 

149. Minutes of the April 8, 2022, meeting were sent to the members for approval. 
(HH Ex 1, p. HH 04). Concemed that the minutes did not include a topic of previous language 
suggested by Gary, Holly wrote to make sure the topic of how parcels would be sold was not 
forgotten. Id. Holly wanted to make sure that a matter of unanimous agreement adopted at the 
meeting was an accurate statement and that it spoke to the intentions of all the partners, namely: 

Although the Alpha Land Company, UC, Operating Agreement allows 
various Investments and operational activities, the primary function is to 
develop land purchased from RW Motel and Aaanner, LP, and Ridgewood 
Park, LP. To that extend, the overriding and most Important function of 
this UC Is to guarantee that the net income from development goes in 
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equal proportions to Gordon Howle, Shadrach Howie, and Gary Howie, 
and/or their estates and beneficiaries. And that the marketing income 
from this development goes to Kelly Howle and/or his estate or 
beneficiaries. It is each partner's responsibility to ensure that this 
happens. 

(HH pp. 70-73; 77; HH Ex 1, pp. HH 02-03). 

150. TI1e reason Holly made sure the above language was adopted in the company's 
minutes was as stated in her email of April 9, 2022: "Ithink by specifying the intent that 
includes the land, this will make it more specific and less suspicious." (HH Ex. 1, p. HH 04). 
Conspicuous by its absence is a reference to Shad's claims to a one-third ownership interest in 
the property or any of the other "material terms" he now suggests in his lawsuit which were 
orally promised. 

151. Holly testified that she had told Gary and Gordon that Shad was "suspicious" of 
their actions as they worked to revise the operating agreement and that the above language, 
adopted in the April 8, 2022, meeting gave her more comfort and would be "more specific and 
less suspicious." (HH pp. 73-74) As Shad's proxy, Holly felt that "he would be okay and on 
board with those decisions and those things." (HH pp. 73-74). Holly confamed that prior to the 
meeting, Holly had visited with Shad about the concepts. Holly testified as follows: 

Q: So you had visited with [Shad] about the fact that Alpha Land didn't own the 
1,333 acres, that he didn't have a one-third interest in those, only that Alpha 
Land could buy the parcels from Gary's LPs, con-ect? 

A: Con·ect. 

Q: And one of the problems that I assume Shadrach was having was that there 
was no exclusive dealings set forth with any of [the] documents that said that 
Gaiy was obligated to do this for as long as he owned the 1,300 - 1,333 acres, 
right? 

A: Yes. 

(HHp. 76). 

152. Shad did not believe that Gary a11d Gordon could get the development completed 
a11d that it was meant for him to develop. (HH p. 87; lSH pp. 22-23). In spite of Gaiy and 
Gordon fronting all of the money for the purchase of the ground, Holly testified that "Shad felt 
like they were stealing his drean1, stealing his idea, and kicking hinl out" ... "that's the way he 
felt." (HH p. 88). TI1is was, according to his wife, Shad's state of mind, even though he had not 
put any money into the project. Id. 

153. Holly agreed that Shad's beliefs that Gary a11d Gordon were stealing his dreatn 
was not "rational" given the assistance that his father and uncle had provided to Shad. (HH pp. 
88-89). Holly agrned that when the company was in defanlt, it was Gary who came up with the 
money personally to pay compa11y expenses at1d ongoing interest at1d costs. (HH p. 89) Holly 
did not view that Gary or Gordon were stealing Shad's ideas or stealing something from Shad by 
that conduct. (HH p. 90). Holly agreed that it was Gary who funded Alpha Land to pay Shad's 
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tax obligation to the IRS of$220,000 which was the consequence of his sacrificial lamb 
involvement in the 1031 exchange. (HH p. 92). 

154. Shad's actions and conduct compromised Alpha Land. The conduct and 
detriment are detailed in Gary's Response to Interrogatory No. 71 in twenty-nine bullet points. 
(See Gary's Answers to h1ten-ogatories, No. 50, pp. 30-34 of72; No. 71, pp. 42-47 of72). It was 
Shad's conduct which prompted the revisions to the original operating agreement by majority 
vote. Id. 

155. On April 29, 2022, Shad communicated that he was again "broke" and needed 
more money. Shad proposed that Gary provide him with yet another loan. (See Gary's Answer 
to Request for Admission No. 37, page 55 of72). Gary had previously funded Shad with the 
$150,000 personal loan (Constmction Loan Agreement)two years previously as an inlpetus to 
constmcthomes at 508 and 512 W. Sunnydale. Not having been timely completed by Shad and 
given the negative financial retums, Gary nonetheless offered Shad another $50,000. (HH 
04/30/24 depo p.141 ). Shad immediately refused the offer on May 2, 2022 and said he was 
terminating all dealings with Gary. (Gary's Answer to Request for Admission 37, page 55 of72; 
See also HH pp. 144-146). 

156. Development delays were due to a myriad of causes and obstacles. Lots were not 
being sold in the first two years and the company was without sufficient funds to meet its 
obligations. (Gary's Answers to Inten-ogatories Nos. 70, 72). 

157. During the two years from the fonnation of Alpha Land Company and its 
agreement with Gru-y's LPs, expenses for engineering and infrastmcture were required. TI1ese 
costs were able to be paid with Gary's financial assista11ce. (Gary's Answer Interrogatory Nos. 
70, 72). The contract for deed had been refmanced with Gary ru1d Gordon's personal guarantees 
providing a lower interest rate. Loans of $500,000 ru1d $5,000,000 were secured through Ba11k 
West by the LPs with Gordon and Gary cosigning on notes which encumber the Tract 1 of the 
Alpha Omega Subdivision. (Gary's Answer to Interrogatory No. 48). 

158. In March of 2022, Banner Capital loaned the LPs $2,300,000 with a monthly 
payment of $76,704.48. Id. TI1is "refi," along with application for gra11t funds a11d continued 
cooperation with Box Elder got things moving for the compru1y; but still distributions of net 
profits did not pass to members until September 2, 2023 of $10,000 per member. (See, Gary 
Answer Inten-ogatory No. 74). 

159. Gary explained his accurate understanding that an LLC is not able to make 
distributions if the company would not be able to pay its debts as they become due in the 
ordinary course of business. (See Gary's Answers to Inten-ogatories Nos. 83, 84, 85). [SDCL § 
47-34A-406(a)(l)]. 

160. Minutes of the company meeting held April 26, 2022, record that members Gary 
and Gordon were present and Holly was approved as "official representative for Shad as partner 
of Alpha Land Co., LLC." (HH Ex 1, p. HH 11). A number of issues were presented including: 

• Shad's Spec House expenses, 

• the January 14, 2020, Purchase Agreement between Gary's LPs and Alpha Lru1d Co., 
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• Income Tax and allocation of expenditures, 

• Street names, 

• an updated operating agreement, 

• progress on the project with Box Elder 

• and a recent email from Shad's attorney. 

(HH Ex 1, p. HH 11). 

161. At the April 26, 2022, company meeting, both the updated operating agreement 
and the purchase agreement were copied to all in attendance. Id. The minutes reflect that as the 
purchase agreement was reviewed, all members recognized that Alpha Land Co. was in default 
of that agreement and that Gary had agreed to personally contribute several hundred thousand 
dollars to pay costs. Holly moved that the expenses for that past year be allocated to Gary for tax 
purposes per CPA Postma's agreement that the process was acceptable. Id. (The same treatment 
Shad had received in 2020). Also discussed was information received by members that Shadrach 
had discussed blocking a potential sale of 60 acres, contrary to the unanimous approval of that 
sale at a company meeting on April 16, 2022. (HH Ex 1, p. HH 12). Likewise, the info1mation 
suggested that Shadrach was "stopping or killing" the Cheyenne Blvd. TIF3 with the City­
actions which as recorded "could be very detrimental to ongoing progress with Box Elder and 
others instrumental to our success." Id. A year before, on April 8, 2022, Shad had agreed to 
allow Gary and Gordon until May 1, 2023 to succeed with negotiations with Box Elder. Id. His 
conduct in the minutes of April 26, 2022, was characterized in the minutes as "completely 
inappropriate and unacceptable." Id. Further that "[i]t is a serious breach of fiduciary 
responsibility to the Alpha Land prutnership and clear violation of the General Sta11dards of 
Conduct of Alpha Land Co. (Section 11 of operating agreement)." Id. The minutes further 
reflect that the majority of meeting's time was devoted to the actions of Shad a11d "how to 
appropriately deal with them" and that important issues would need to be tabled to a later 
meeting. (HH Ex I, p. HH 12). 

162. Gary and Gordon continued to work on amending the original operating 
agreement following Attorney's Hurd's attempts. Gary drafted revisions and excha11ged it a1110ng 
the members including Shad throughout April of 2022. Id. 

163. 1he minutes of Alpha Land Company confum that notice was sent to the 
company members that a May 2, 2022, meeting would be called to vote upon the amended a11d 
restated Operating Agreement. (HH Ex 1, p. HH 15). The meeting did not get called to order 
until 7:40 p.m. "after waiting to give all members every oppottunity to arrive." Id. The minutes 
reflect "[t]he official purpose of the meeting was to consider proposals for amended operating 
agreements presented by members. All members were invited to submit proposals." Id. After an 
update of progress of the company made in fomteen bullet points, the only proposal offered was 
the "Amended and Restated Operating Agreement" which was included to the members in the 

3 Tax Increment Financing. 
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fmmal notice of the meeting. Id. After roll call, the vote was recorded and the motion to approve 
the new operating agreement passed by majority. 

164. Neither Shad nor Holly attended the May 2, 2022, meeting. Holly testified: 
"[w]e didn't go because we knew-like basically Shad felt like he-he didn't have a voice 
anymore; that they had already made up their mind on what they were going to do, and they were 
going to do what they wanted to do no matter what." (HH p. 96). According to Holly, Shad has 
harbored this belief to the present time and testified that she did not think he could remain in 
business with them with that belief and attitude. (HH p. 96-97). 

165. In addition to the $150,000 loaned to Shad by Gaty Howie, Alpha Land 
Company, LLC advanced $30,704.84 following its formation to Shad to complete 
constrnction work on the project. (HH pp. 170-175; HH Ex 1, pp. 054-55). 

166. The dates, check numbers and sums totaling $30,704.84 advanced to Shad 
were issued upon the checking account of Alpha Land Company, LLC and were presented 
for discussion at the April 11, 2023 company meeting and later identified in Holly's 
testimony (RH pp. 171-175; HH Ex. 1, pp. 57, 59-62) as follows: 

January 20, 2022 
January 20, 2022 
Januaty 20, 2022 
Januaty 24, 2022 
Jatmary 24, 2022 
January 25, 2022 
January 26, 2022 
Februaty 10, 2022 
Februaiy 17, 2022 

Check#1115 
Check#ll16 
Check #1117 
Check #1118 
Check#l119 
Check#1120 
Check#1121 
Check 1123 
Check 1125 

(See also, Defendants' Counterclaim, '1[ 10). 

$ 710.00 (loan) 
$ 1,274.83 (Pella Windows) 
$ 2,455.35 (Cat Equip) 
$ 582.50 (Crane) 
$ 21.81 (City of B.E. utilities) 
$ 300.00 (Supplies/Lowes) 
$ 366.05 (Sires Trucking) 
$22,816.11 (Spec 2 Loan) 
$ 2,200.00 (Spec 2 loan) 

167. Holly had asked Gary to provide "a spreadsheet of what Shadrach's debt to 
you and Alpha Land is at1d what payment has been credited." (HH p. 171; HH Ex 1, p. 57). 
Gary's responsive email outlined the list showing the itemized checks (as set out above) 
along with the amounts, check number which totaled $30,704.84. (HH Ex 1, p. 75). 

168. In spite of notice and demand requesting repayment at the company meeting 
held on April 11, 2023, and same having been made part and parcel of Defendants' 
counterclaim, Shad admitted in his deposition that he has not repaid Alpha Land Company, 
LLC any portion of the monies loaned, the total of which is the amount of $30,704.84. 
(2SH pp. 191-192; 193). 

169. Likewise, Holly admitted that the $30,704.84 is owed to the company, and 
testified: "It's owed to them" ... "[t]here is no dispute." (HH pp. 175). 

170. Shad agreed "[the $30,704.84] was simply a loan." Asking and answering his 
own question, Shad revealed: "Do I owe it? Yes, I owe it." (2SH pp. 191-192; 193). 
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171. When asked why he had not yet paid the money back, his answer was "because 
I'm in litigation with members of Alpha Land ... and further explained that "the counterclaim is 
laughable, in my opinion." (2SH p. 192). "It's laughable to the level that they have ext01ted and 
robbed me to come back with something petty like that." (2SH p. 192). 

172. Pressed for a time frame when the $30,704.84 would be paid, Shad made the 
disclosure that it would have to take a judgment from a court to pay the money back "because 
right now I do not have the ability to pay that right now." (2SH p. 194) 

173. Shad demonstrated his outward hostility to the Box Elder staff when he attended a 
meeting of the planning and zoning group on March 23, 2023, and expressed concerns 
erroneously representing himself as having a "one third ownership" in the Alpha Land project. 
(2SH pp. 211-215). Telling the staff that the City used terrible planning regarding a secondary 
road that Shad deemed necessary and that there was not a "qualified city planner" in the process, 
Shad's comments included: 

1. "My powder is dry, but it's a big calll1on." 

n. He was "[a]bout ready to light the fuse" with regard to traffic concerns. 

iii. "I don't want to be the guy to litigate you, but I'm giving you fair wanting: If 
you guys don't do it, you will be forced to do it, and it might be yours truly. 
I've held back as long as I am willing to hold back." 

(2SH p. 212). 

Shad agreed that his comments to the City were made at a time when the company 
needed to cooperate with the City. Id. Shad agreed that his uncle had to write an apology for 
Shad's conduct. Unremorseful, he confessed: "What it did was exactly what I knew it would do, 
and it would get a response out ofmy uncle. It got exactly what I needed." (2SH p. 213). 

174. Shad testified that got the "clarification" he "needed" from his tlueats to the City 
staff, namely, that the majority of members were not going to force the City's hand. (2SH p. 
214). To this day, Shad remains defiant and ready to sue the City. As late as his June 28, 2024, 
deposition, Shad said: "I would be happy to take Box Elder on" with the right "group of 
attorneys" stating: "[y]ou would be in a position to force Box Elder to do what they're required 
to do." Id. In spite of the company having worked in cooperation with tl1e City of Box Elder, 
Shad remains certain that Box Elder is still involved with the "pay to play" game of extortion he 
opines to exist. Id. 

175. On April 7, 2022, Shadrach's attorney, Stephanie Trask, sent an email to Gary, 
Shadrach and Hollie Howie writing: "I do appreciate your acknowledgement (in other 
cmrnspondence) of the many uncompensated contributions that Shad has made for the benefit of 
tl1e partners and the partnership; Shad has advised me tltat his contributions were meant to be 
gestm·es of gratitude, and commitment to tlte family venture, and he 1loes not wish to accept 
compensation." (SH Ex.13, p.G-0159). Trask had been asked to assist in reviewing and 
proposing amendments to the company's operating agreement. Review of the cotTespondence 
confitms that Trask was trying her best to mediate the disputes between Shad and the members 
of the company. Yet, through tl1e words of his own attorney, Shadrach cleady, decisively and 
unequivocally expressed he wanted no compensation for the work and materials. 
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176. To confinn the extent of damages claimed in this lawsuit, Defendant's Request 
for Production (2SH Ex 14) asked that Shad provide documents which established his claim for 
personal labor and cost of material. (2SH p. 155-166). A list was produced in discovery which 
totaled the sum of$648,000 which included $299,855 of funds "due at closing" and other 
materials and labor costs. In response to questions about whether these monies were being 
claimed as his damages, Shad testified: "I'm not claiming as damages." (2SH p. 161). Shad was 
then asked if any of the sums listed were due him for his role in development and he testified that 
"all of them are not" (2SH p. 162). For fmther clarification defense counsel asked the 
following questions and received the recorded testimony: 

Q: So these are values of things that you did, but they are not claims that you 're 
making for damages in the case, is that right? 

A: That is fair. 

(2SH p. 163). 

177. Geotechnical engineering rep01ts generated on August 12, 2022, required 
engineered fill for new strnctUl"es on the property (SH Ex 11, p. 069). When this information 
was released (SH Ex 11, p. 179), Shad's early announced plans to buy 1.5 million bars of V-rod 
rebar from his Canadian source and mandating their use on the Alpha Omega propetty were in 
jeopardy. (2SH p. 95; See recommendations of American Engineering Testing, Inc., (AET) by 
Reports dated 11/25/19 at SH Ex 11, pp. 16-18 and 08/12/22 at SH Ex 11, pp. 69-71 ). During 
his testimony, Shad admitted that there was nothing in the geotechnical report with which he 
disagreed. (2SH p. 96). Claiming the AET report had nothing to do with monolithic slabs on the 
homes he had built at 508 and 512 Sunnydale, Shad wanted to move on to another subject 
dlll"ing his deposition. (2SH p. 97). Of course, the project contemplated more than just two lots 
and homes rather thousands of lots. 

178. The documents produced in discovery show that upon release of the AET repott, 
Shad was vehemently disagreeing with the recommendations of the geotechnical engineers 
representing that his "value engineering" would solve all issues with subsmface moisture and 
settling. (See SH Ex. 11, pp. 167, 169-177); Gary's Answers to Interrogatory Nos. 5, 6, pp. 7-13 
of 72). Shad attempted to have Mike Albertson, a civil engineer bless the use of V-rod and 
ignore the engineered fill requirements regarding 129 lots that were ready in May of2023 for 
sale. (SH Ex 11, p. 182). Albertson was unwilling to provide an opinion to Shad regarding 
geotechnical recommendations as it was outside the scope of his expertise and he was not 
wanting to take the role of mediator given the disputes he was seeing between Gary and Shad. 
(SH Ex 11, p. 182) 

179. Alpha Land Company had a nmnber ofreservations about Shad's demand 
mandating V-rod in covenants. (Gary's Answers to Inten-ogatory Nos. 5, 6, pp. 7-13 of72). 
Risks were noted in company minutes of a meeting held on June 8, 2022. (SH Ex 11, p. 168). 
Shad was communicating that Gary and Gordon had "sold out" to the company's expe1ts. Id. 
From the beginning, Shad wanted to mandate that engineered fill not be required (2SH p. 113) 
By August of 2022, the geoteclmical info1mation had been provided and the company felt Shad's 
suggestions were reckless. If followed, failure to follow recommendations and imposing 
engineered fill requirements could expose the company to liability in the futlll"e. (Gary's Answer 
lnten-ogatory No. 71, p. 42 of72). Yet, Shad still insisted that V-rod be required. (See Gary's 
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Response to Request for Admission No. 8). Shad never provided any geotechnical report to 
confinn his methods of using non-corrosive rebar would be appropriate to solve the engineered 
fill issues in the Alpha Omega subdivision. (Gary's Answer to Inte1rngatory Nos. 5, 6, pp. 8-12, 
and 13-14 of72). 

180. Shad did not accept the advice the company's engineers offered regarding 
engineered fill requirements. (Gary's Answer to Interrogatory Nos. 5 & 6). Shad had pressed the 
company for a covenant mandating the V-rod because he believed it would resolve the need to 
require expensive engineered fill in spite of what the engineers said. Id. 

181. The bottom line was that while the non-corrosive rebar could be used (and still 
can be used), the necessity for engineered fill remains a requirement on all homes build on Alpha 
Omega. (Gary's Answers Intetrngatory Nos. 5 & 6). Undoubtedly, Shad would have benefited 
financially from sales of his projected 1.5 million rods ofV-rod and he admittedly was motivated 
to profit from what might happen in the future. (2SH pp. 107-113; 124-127; See also, Gru-y's 
Answer to Interrogatory No. 91 ). However, Shad's anticipated source of profit from sales of the 
V-rod product were threatened when the company elected not to mandate any such covenant and 
the "no engineered fill" he had promoted in May of 2019. Id. The use of non-corrosive re-bar by 
any contractor has never been prohibited on the project; it simply was never agreed by the 
company that it should be mandated for the reasons articulated. (Gary's Answers to 
Inte1rngatory No. 6, p. 13 of 72). 111is was the business judgment of the majority cleru·ly 
supported by professional input. 

182. Shad agrees he personally owes Gordon for the V-rod: "I agree I owe the money" 
although it was not part of the present lawsuit. (2SH pp. 134-135). He testified: "I can't wait to 
pay him off and never see hinI again." (2SH p. 131). Holly testified that the balance owed 
Gordon for the money loaned to Shad for the V-rod was $69,738.41. (HH pp. 125-126, HH Ex 
2). 

183. It was the business judgment that a covenant requiring non-corrosive rebar not be 
adopted. (Gary' Answers to Interrogatory Nos. 5 & 6). Ultimately, no covenants ever were 
finally adopted as matters changed. (2SH pp. 115). Like a contract for the sale of real estate, 
Shad knew that covenants had to be in writing, "[t]here is no way around that." (2SH p. 116) 

184. Shad was asked about his alternative clainI for rescission in the lawsuit. While 
trying to pin Shad down if a notice to rescind was ever given in advance of the lawsuit, Shad 
testified: "I'm not asking for a monetary sum." (3SH p. 29). Shad elected rescission. Shad 
confimied that which he had confumed earlier under oath that he is not making a claim for 
dan1ages. (3SH p. 29; 2SH pp. 161-162). 

185. On December 7, 2022, Shad sent a text which stated: "Please be advised I am 
placing liens on every parcel of real estate in Alpha Omega tomorrow to secure my one-third 
interest." (2SH pp. 78-79; HH p. 176, HH Ex 1, p. 65). Holly agreed that this was a threat by 
Shad. (HH p. 177). Shad wanted his lawyer to litigate, but she was not prepared or qualified to 
litigate. (2SH p. 80). Shad admitted he "was pretty sore" and was using the threat of placing 
liens as "a way to bring them to the table ... " (2SH p. 80). At this point in his testimony, he said 
the text was sent to Gary who had "blackmailed" him on 512 Sunnydale. Shad viewed that when 
he was unable to pay Gruy the $150,000 two years after he had b01rnwed under the April 6, 2020 
Construction Loan Agreement, that Gary's actions to obtain the assignment ("Exhibit #3" to 
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Defendants' Answer to V.C., "Assignment of Interest") was "blackmail" and that he was 
"blackmailed" into signing both documents. (2SH pp. 80-90). Yet, Shad could not account for 
his use of the $150,000 when pressed; but admitted "I burned up that 150 very quickly." (2SH 
pp. 91, 93-94). Shad could not explain where the money went or why it took 11 months to finish 
the home-Just that he was "dissatisfied with the direction we were going" and ran out of 
money. (2SH pp. 91, 93-94) 

186. After all that Shad had put the company through, Shad testified that it was his 
father and uncle who were both "corrupt." In Shad's view by changing the operating agreement 
to include provisions for attorney fees and costs to the prevailing party he was being bullied. 
(Answer Exhibit #5, Amended and Restated Operating Agreement, 1 17) (2SH pp. 76-77). Shad 
claims he was unable to appreciate why Kelly would want the operating agreement changed. Id. 
Of course, it was Kelly, the experienced realtor, who from the beginning was non-ownership 
member and held a financial interest and would be "paid per listing/marketing on individual 
prope1ties." ("Exhibit 4" to Defendants' Answer to V.C., Original Operating Agreement, 15). 
Shad viewed Kelly as wicked and hypocritical. (2SH p. 197). In the Amended Operating 
Agreement, marketing income from the development would go to Kelly and/or his estate or 
beneficiaries." ("Exhibit #5" to Defendants' Answer to V.C., "Amended and Restated Operating 
Agreement", 13). Shad's conduct threatened that which had been promised Kelly and created 
internal strife in the company. (2SH pp. 196-197). 

187. After Shad commenced the lawsuit, on November 20, 2023, he sent a draft of a lis 
pendens to Kelly Howie's partners in Unimax, Tyler Tribby and Cody Work as well as James 
Postma and Greg Wick. (HH pp. 177-178; SH Ex. 21; 2SH pp. 65-67) According to Holly, Shad 
intended to let the partners know there was a lawsuit filed. Id. But Holly, a realtor, agreed th11.t a 
lis pendens encumbers title and that "it could potentially tie up future sales." (HH p. 179). Shad 
acknowledged that he had received correspondence from Defendants' counsel which warned 
against filing the document, which was rejected by the register of deeds, but nonetheless was 
sent by Shad. (2SH pp. 68-69). (See Counsel's letter ofFebrnary 15, 2024, to Attorney Peterson, 
attached to Affidavit of John Stanton Dorsey). 

188. When asked about the reasons for the attempted lis pendens filing, Shad still 
threatened to involve Kelly and UniMax in litigation. (2SH p. 68). Shad suggested that he still 
might file the lis pendens stating: "I don't know ifl'm doing it or not." TI1en, he threatened: 
"I'm hopeful that I will still see some clarity in the direction you are taking this, and I will 
clobber you from whatever direction you decide it to." (2SH p. 71). Then Shad offered that "my 
counsel advised me that that was a bad move" and that he did not advise the folks he sent the 
draft lis pendensto that it had been rejected for filing. (2HS, p. 71). 

189. Shad viewed his obvious unadvised and legally misplaced attempt to tie up the 
property owned by the LPs in litigation in which the LPs were not a patty as merely "shining a 
light" on his case. (2SH p. 77). Of course the /is pendens was rejected by the register of deeds 
and Shad knew it when he sent the draft to UniMax, Postma and Wick. Alpha Land Company, 
LLC did not own tl1e land, Gary's LPs did. 

190. In May of 2023, Alpha Land Company, LLC entered into a purchase agreement 
with UniMax, LLC for $8,012,000 in exchange for 129 lots Alpha Land Company agreed to 
plat. (See Amended Purchase Agreement 7/3/23, G2528-G2537 attached to counsel's Affidavit). 
Of the 129 lots, UniMax has paid Alpha Land Company, LLC for 10 lots at $45,000/lot and 
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received title to Lots 8-13 and Lots 4-7 of Block 4 of Alpha Omega subdivision. (Gary's Answer 
to Interrogatory Nos. 100, 101, 102, pp. 58-59 of 72). UniMax is building homes on the lots and 
intends to build on all lots purchased. (Gary's Answer to Interrogatory Nos. I 03, I 04). The 
agreement contemplates that after the first IO lots are closed, every six months and additional 20 
lots would be sold at a scheduled price. 

191. Shad viewed the deal with Alpha Land and UniMax as a "clown show" a "total 
joke," and "a sham." (2SH p. 75) He ackoowledged that he understood the deal was an $8 
million agreement; but downplayed it as "relatively a break-even proposition at best ... based on 
the way they've done it." (2SH p. 76). Again, when pressed about the pmticulars of the deal and 
why he took the position he did, Shad retreated saying: "I have tried to quit thinking aboul this 
case. I just want to go to court." (2SH p. 75). 

192. As he did thrnughout the development stages, Shad contini1ed to profess at his 
deposition that he could save the company money, but did not want to divulge and "give away'' 
his "secrets." (2SH p. 104-105). He testified: "I don't want anything to do with them, and they 
are not getting anything else out ofme. I've had enough." (2SH p. I 05). Shad agreed that his 
statements followed a pattern of conduct-promising recommendations and solutions 
conditioned upon getting things the way he wanted. (2SH p. I 05). This description of his modus 
operandi, by his own admission was "absolutely correct." (2SH p. 105). 

193. Saying he was not "here to crucify my dad" but providing how a deal worked 
with his father, Shad's vitriol surfaced repeatedly in his deposition. (2SH p. 134). Gordon, who 
provides ministry at his church, Shad claimed he had been attacked by Gordon from the pulpit in 
a televised program at his church (Faith Temple) (2SH p. 132-134). Shad testified: "I can't stand 
to listen to his hypocrisy." (2SH p. 133). Shad professed: "I've have built everything this man 
can see or touch for free simply because I can. I've done everything for Gordon Howie and I'm 
balked at." (SH p. 133). Shad continued: "And I'm ridiculed, and then I'm put on the chopping 
block. The man has no shame." (2SH p. 133). 

194. With regard to rescission as a remedy, Shad was asked to assume that if 
everything was moved back to a time before the land was purchased, how would current 
development continue? His response: "I would have to speculate on that. That's my objective 
is to-is to rescind this mess that they've created in some capacity." (2SH p. 72). 

Dated this ,S ~ day of October, 2024. 

WHITING HAGG & DORSEY, LLP 

Stanto'n Dorsey 
orneys for Defendants and Co 

P. 0. Box 8008 
Rapid City, SD 57709-8008 
PH: (605) 348-1125 
Fax: 605-348-9744 
Email: jolm.dorsey@amatteroflaw.com 
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STATE OF SOUTH DAKOTA 

COUNTY OF PENNINGTON 
ss 

SHADRACH HOWIE, and ALPHA LAND 
COMP ANY, LLC, a South Dakota limited 
liability company, 

Plaintiffs, 

vs. 

GARY HOWIE, and GORDON HOWIE, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN CIRCUIT COURT 

SEVENTH JUDICIAL CIRCUIT 

51CIV23-001344 

PLAINTIFF'S RESPONSES IN 
OPPOSITION TO DEFENDANTS' 
STATEMENT OF UNDISPUTED 

MATERIAL FACTS 

COMES NOW, Plaintiff by and through his attorney of record and hereby submits the 

following Responses to Defendants' Statement of Undisputed Material Facts. 

1. Plaintiff Shadrach Howie, age 40, (hereinafter, "Shad") is the son of Defendant Gordon 
Howie, age 75 (Gordon) and nephew of Defendant Gary Howie, age 79 (Gary). Gordon and 
Gary are brothers. Kelly Howie is a son of Gordon Howie, and half-brother to Shad Howie. 

RESPONSE: Undisputed. 

2. Gordon ranches in Rapid City. 

RESPONSE: Undisputed. 

3. Before buying a ranch property and moving to New Underwood, South Dakota Gary had 
lived in Virginia. Gary, along with his wife, Trish, are members of Virginia limited 
partnerships ("LPs") which owned land and managed a mobile home park (HP Park, LP), 
and managed and owned property known as Ridgewood Motel and Manor, LP. Gary retired 
from being a mobile home park owner and manager and moved back to South Dakota. 

Page I of65 

App. Pg.147 



RESPONSE: Undisputed. 

4. Shad has been a general contractor in Rapid City since 2005 specializing in residential 
developments. Shad is married to Holly. Shad's half-brother is Kelly Howie, a Rapid City 
realtor. 

RESPONSE: Undisputed. 

5. Shad's company "Homes by Shadrach Howie" a/k/a "HBSH, LLP" had no employees. 
Shad is the only member of that entity. Shad has been working in property development for 
a long time according to his wife, Holly. 

RESPONSE: Disputed that HBSH, LLC has never had employees. Undisputed that 
HBSH, LLC didn't have employees during the timeframe Holly testified to. (HH p 10-
12). The remainder of the statement is undisputed. 

6. Since 2005, Shad has been actively involved in building and development of residential 
housing. 

RESPONSE: Undisputed 

7. Toward the end of 2018, Shad was looking for "his next property to develop" and located 
"a promising property in Box Elder." It was Shad who had what he describes as a "vision" 
for the property to be named "Alpha Omega Development" where 3,000 single family and 
multi-family units could be built with all street names named after characteristics of God. 
Holly testified: "he said God had shown him". Further, she explained: "if you don't want to 
believe in divine intervention, you could look at it as like the Field of Dreams. He - it was 
like Kevin Costner and the Field of Dreams, you know, if they build it, they will come. It 
was something he saw clearly in his mind." Shad felt the project was meant "to be for his 
life and his family" and nobody else. 

RESPONSE: Undisputed 

8. Financially strapped, Shad was unable to purchase the property on his own. (HH p.270). 
To purchase the property, Shad "went looking for investors" knowing the project would be 
"very lucrative." (VC ]r24; lSH p.226) According to his wife, when Shad signed the 
purchase agreements "it wasn't like he had to give cash that day. In his mind he was going to 
find the money somewhere." (HH p.25). 
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RESPONSE: Disputed to the extent that the record cited does not state that Shad was 
"financially strapped". It is undisputed that Shad needed investors to help him purchase 
the property and that he actively sought out investors. It is undisputed that Shad believed 
the project would be very lucrative. 

9. Shad shared the idea to purchase property with his father, who in tum discussed the 
"investment opportunity" with Gary who expressed interest in investing. Shad brought the 
deal to Gordon not the other way around. 

RESPONSE: Disputed. Shad shared with his father that he was putting together the 
purchase of the property and his development idea. Gordon told Gary about it on a phone 
call the two of them were having about Gary potential selling his Virgina property. (VC 
29)(Gary's Answer to Interrog. 2, p.6). 

10. Four contiguous parcels ofland of approximately 1,333 acres were identified as possibly 
being available for purchase. One parcel was owned by the Sullivans, the other three were 
owed by William "Bill" Gilding or Gilding related entities. 

RESPONSE: Disputed. Shad identified four contiguous parcels ofland totaling 
approximately 1,333 acres with the potential to purchase and develop. Only the Sullivan 
property was listed for sale at approximately $6,000.00 per acre. (VC 6-19) (lSHp.58, 
VC #6-7). Shad negotiated the purchase of the Sullivan property at nearly half its listing 
price and he negotiated the purchase of the surrounding Gilding properties that were not 
listed for sale. Id. 

11. Shad agreed that lenders often require and secure an appraisal of property so they will 
have collateral to secure their loan. No appraisals were generated in conoection with the 
purchase from the Gildings or Sullivans. 

RESPONSE: Undisputed with clarification. There wasn't bank financing in the purchase 
of Gik:ling and Sullivan properties so appraisal was required. 

12. Shad, Gordon and Gary met in what was described as an "initial meeting" sometime in 
the Spring of 2019. This followed a meeting Shad whereat he had proposed the deal to his 
friend, Donavan Williamson, in early March of 2019. 

RESPONSE: Disputed in part. Shad made it clear in his testimony that his dates may not 
be exact. (2SH p.56-57). It is not disputed that the "initial meeting" between Shad, 
Gordon and Gary occurred in the Spring of2019 and that Shad's meeting with Donahue 
William pre-dated the initial meeting and the two meetings were no more than a month 
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apart. (2SH p.56-57) 

13. On March 13, 2019, David Olsen, a realtor at Coldwell Banker, attached Sullivan listings 
and emailed them to Shad. Olsen was to call Bill Gikling to see if there was interest in 
selling. (PL 000177). On March 26, 2019, Shad emailed Kelly Howie. (PL 000613). 

RESPONSE: Undisputed. Additionally, Shad's email to Kelly Howie on March 26, · 
2019 notified Kelly that Sullivans had accepted Shad's offer of $3,500 per acre 
contingent on access via railroad crossing and the adjoining property purchase. Shad 
further indicated that he was in the process of negotiating the RR crossing and that 
Gik:ling was willing to entertain an offer of$3,500 per acre for the surrounding 
properties. He ended the email by saying "lots of exciting perks to this development." 
(PL000613) 

14. On April 11, 2019, Shad discussed with Gordon having "verbal agreements" with 
Sullivan and Gikling. Shad used the term "verbal" understanding he would need a written 
agreement to lock up the deal "contractually." 

RESPONSE: Undisputed. 

15. Gordon and Gary met with Shad to discuss the potential of a 1031 exchange. Gary 
considered a 1031 exchange of the property owned by his Virginia LPs a great option if the 
exchange were viable. 

RESPONSE: Undisputed 

16. Gary, Gordon and Shad met with James Postma, a CPA, of Rapid City to discuss how the 
property could be purchased and then developed. If a 1031 exchange was viable, Gary's LPs 
would purchase the land. Then, an LLC would be formed which would, in turn, purchase 
parcels of the property from Gary's LPs as the property was developed and lots were sold. 

RESPONSE: Undisputed that Gary, Gordon and Shad met with James Postma to discuss 
how the property could be purchased and then developed. The remaining statement is disputed. 
The 1031 exchange strategy devised by Gary, Postma and Pennington Title was continually 
changing and did not take its final form until the Alpha Land Purchase Agreement was signed. 
The initial plans proposed by Gary were consistent with the parties agreement but where 
changed later. (Postma Affidavit)(G-0054, 0056). 
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17. Regarding CPA James Postma, Holly testified that "I feel like James Postma was the 
expert in this matter. He advised him~he was like their adviser in the whole matter on how 
it could or should or would work." 

RESPONSE: Undisputed to the extent that this statement reflects an opinion of Holly. 
Undisputed that Postma offered the parties advice on Gary's 1031 exchange. Postma's 
affidavit reflects his role in the 1031 exchange. (Postma Affidavit). 

18. On June 5, 2019, Shad signed a Buyers Agency Agreement with David Olsen of 
Coldwell Banker identifying himself, "Buyer" under the moniker "Shadrach Howie and or 
assigns." 

RESPONSE: Undisputed. 

19. Gary supplied Shad with the earnest money for the purchase of the four parcels. The 
money was deposited in Shad's business bank account and when he executed purchase 
agreements as buyer, the required earnest money was provided to the seller. 

RESPONSE: Undisputed. 

20. Shad executed four (4) purchase agreements as "Shadrach Howie and/or assigns." 

a. On June 12, 2019, the Sullivan purchase agreement for 121.6 acres at a price of 
$425,600. 

b. On July 19, 2019, GLM Land Corp's Purchase agreement for 119.5 acres was 
signed at a price of $597,700 

c. On July 19, 2019, Wm Gikling Family LP's Purchase agreement for 648.46 acres 
was signed at a price of $2,338,650 along with a Financing Addendum to the 
Purchase Agreement (PL000096) Contract for Deed. 

d. On July 22, 2019, Wm Gikling and Gikling Family LP's purchase agreement for 
264.37 acres for a price of $931,200 was signed. (PL 000091) 

RESPONSE: Undisputed to the extent that the Purchase Agreements speak for 
themselves. 
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21. Closing of all four purchase agreements was to occur on or before October 25, 2019 and 
did occur on that date. 

RESPONSE: Undisputed. 

22. Gary financed the 1,333 acres purchase through the 1031 tax exchange using the 
properties of bis LPs as planned with the CPA and professionals at Pennington Title. 

RESPONSE: Disputed. Per the terms of the purchase agreement, Gary paid Shad a non­
refundable down payment and Shad used the down payment funds to then purchase the 
properties from Sullivan and Gilding. Shad also purchased more than ½ of the property on a 
contract for deed. (VC Exhibit A). 

23. Sbadracb Howie knew that be was not purchasing the property himself; rather be was 
acting as a strawman in the transaction. (lSH pp. 174-177; 207; 2SH p. 27) This was 
explained to him in meetings with James Postma, CPA, two of which be recalled being 
present. (lSH pp. 64, 179) Holly confinned that Gary, Gordon and Shad all bad met with 
Postma "a couple times to talk about the tax exchange." (HH p. 47) 

RESPONSE: Disputed. Shad purchased the properties per the terms of the purchase 
agreements. (VC Exhibit A) Shad purchased the properties from the landowners. He 
negotiated the sales and was the buyer in each of those transactions. He purchased 
approx. half of the property on a contract for deed, to which be was personally liable, and 
be paid cash for the remainder. (PL000087, PL000098, PL000096, PL00009 l) (VC 
8,13). It is not disputed that the cash Shad used to purchase the property came from the 
non-refundable down payment Gary paid him as part of bis purchase agreement with 
Shad. It is undisputed that Postma discussed the tax exchange with Shad, Gary and 
Gordon and that this was all part of the overall 1031 exchange plan that was devised. 

24. Shad's Verified Complaint states: "The plan, as explained to Sbadracb, was that be would 
purchase the property from the landowner, and then Gary would purchase the property from 
Sbadracb as part of bis 1031 exchange, and Alpha Land would purchase the property from 
Gaiy." 

RESPONSE: Undisputed. 

25. Shad and Holly both trusted Postma to provide accounting advice and, according to 
Holly, Postma bad been preparing Shad's taxes as early as 2006. 
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RESPONSE: Undisputed. 

26. Closing on the purchase of the Gilding and Sullivan properties occurred October 25, 
2019 at the price of$4,293,150. Final closing documents with Gilding entities and Sullivans 
show that Shad signed as "Shadrach Howie and/or assigns. Shad signed a number of 
documents to facilitate the purchase of the 1,333 acres consistent with the plan discussed 
with Postma prior to that date. (ISH pp. 64-65) 

RESPONSE: Undisputed with clarification. Shad did not assign his buyer's rights in the 
purchase agreements. 

27. Consistent with the plan, Shad simultaneously entered into a purchase agreement to sell 
the property to Gary's LPs on October 25, 2019. That latter deal was to close on or before 
April 7, 2020 and in fact did close on April 6, 2020. 

RESPONSE: Undisputed 

28. Shad was a strawman described as a "sacrificial lamb" by James Postma, CPA. (ISH p. 
177) As a strawman, Shad did not personally come up with any funds to purchase the 
property; however, given the position he occupied in the transaction, any taxable 
consequences on gains were attributed to him. (ISH pp. 178-181). This was explained to 
Shad in meetings with Postma and the title company and confirmed by Postma in an email 
on January 6, 2020.(ISH pp. 178-181; SH Exhibit 6, p.160) 

RESPONSE: Disputed. (See responses 22 and 23). Undisputed that Shad incurred a tax 
consequence as a result of the sale and that the parties orally agreed that Alpha Land 
would be responsible for paying the tax liability. Undisputed that James Postma referred 
to Shad as a "sacrificial lamb". Per the parties' oral agreement, Shad was not permitted to 
keep any of the proceeds but personally incurred the tax consequence. The parties agreed 
that Shad would contribute all the proceeds to Alpha Land, LLC and Alpha Land, LLC 
would be responsible for paying his tax obligation. 

29. The plan was that the operational entity later to be formed would pay the tax obligation 
to Shad as a result of his facilitating the 1031 exchange. (ISH pp. 19-23). 

RESPONSE: Disputed. Per the parties' agreement, the operational entity later to be 
formed would pay Shad's tax obligation. (VC 61-71). 
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30. The purchase by "Shadrach Howie and or assigns" was funded through a nonrefundable 
down payment from Gary's LPs in the amount of $2,465,062. (VC 66; Defendants' Answer 
24, 25, 26). This non-refundable down payment was a term of the October 25, 2019 
purchase agreement between Shad and the LPs. (VC "Exhibit A" Paragraph 20a.) The 
remaining balance of $2,138,650 was carried by Gikling entities on a Contract for Deed with 
"Shadrach Howie and/or assigns." (Defendants' Answer 26; 2SH p. 22). 

RESPONSE: Disputed. (See responses 22 and 23). Undisputed to the extent that Shad 
signed "as/or" assigned. Disputed that the Gikling Contract for Deed was assigned to 
Gary's LPs. It remained in Shad's name until it was refinanced by Gary's LPs in breach 
of the parties' agreement. (Gary's Answers p.58, Admission 38) 

31. The Purchase Agreement and Addendum provided that the LPs would assume the 
Contract for Deed. (VC "Exhibit A", Paragraph 20b.) Finally, as Seller, Shad acknowledged 
in the Purchase Agreement that it was the LP's intention to complete a 1031 exchange and 
that the LPs rights "may be assigned to an Intermediary of the Buyer's choice for the purpose 
of completing such an exchange." Id. As Seller, Shad "agrees to cooperate with the Buyer 
and the Intermediary in a manner necessary to complete the exchange." (VC "Exhibit A" 
Paragraph 20c.). 

RESPONSE: Undisputed to the extent that the Addendum provided that the LPs were 
supposed to assume the Contract for Deed. Undisputed that Gary's LPs assigned all its 
rights and interests in the purchase agreement to an intermediary, as part of Gary's 1031 
exchange. Shad's rights and interests in the purchase agreement as the seller, however, 
were never assigned. Defendants have provided no evidence that Shad assigned his 
rights. 

32. Shad acknowledged that he received a copy of the Notice of Assignment from the LPs on 
October 25, 2019, providing that all of the rights and interest in the purchase agreement of 
October 25, 2019 had been assigned to the intermediary, Pennington Title Company, as 
"Accommodator." 

RESPONSE: Undisputed with clarification. This assignment only pertains to the rights 
of the buyer, Gary's LPs. 

33. The purchase agreement between Shadrach Howie and the LPs provided that on or 
before April 7, 2020, the LPs would complete the purchase of all the property. 

RESPONSE: Undisputed. 
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34. Contemporaneously on October 25, 2019, Shad as "seller" entered into a purchase 
agreement with Gary's LPs as "buyer" for the property at a price of $4,931,924. (lSH pp. 
120-125) Postma, who, at the time, was in San Diego, replied to an inquiry about the 
transaction he self-described as "unorthodox" but said: 'the terms of the agreement that you 
will have with the operational entity is completely apart from this transaction." (PL 001151 ). 
The operational entity agreement would become the operating agreement of the yet to be 
formedLLC. 

RESPONSE: Undisputed to the extent that the email speaks for itself and represents 
opinions of Postma. Disputed to the extent that the operational entity agreement Postma 
refers to is the operating agreement of the yet to be formed LLC. Postma states in his 
email January 6, 2020, that "I realize that apart from this proposed sale and the 
operating agreement of the Alpha Land Company, LLC there will also be a separate 
legal contract [which still needs to be drafted] between Gary's LPs and Alpha Land 
Company, LLC" (PL001160)(emphasis added). Clearly it was his understanding that the 
operating agreement would not be the separate entity agreement identified in the Alpha 
Land Purchase Agreement Addendum. 

35. On November 12, 2019, the operational entity, then being described as "Alpha Omega 
LLC," was discussed with Postma and its relationship to Gary's 1031 exchange (PL00 1200). 

RESPONSE: Disputed. At this point in time the parties were discussing the possibility 
of more than one LLC and one of those was referred to Alpha Omega, LLC. Postma's 
email (sent after Shad sold the property) also explains that Kelly Howie, Shad's brother, 
will need to be added as a member to the LLC to pass IRS scrutiny. Without him as a 
member, the LLC would be considered a related party for purposes of the 1031 
exchange. (PL001200)(Postma Affidavit) 

36. Discussions were held with regard to the pricing of lots in the proposed development. 
Kelly was a source of information for the group relative to marketing and listing. On 
December 18, 2019, Shad emailed Kelly on MLS (multiple listing service) regarding a price 
for lots and Kelly replied regarding competing buyers in the market (PL 001000). On 
December 20, 2019, Shad concedes Kelly's approach on pricing is a "more practical one ... 
" (PL 000999). 

RESPONSE: Undisputed to the extent that the emails (PL00IO00 and PL000999) speak 
for themselves. 

37. Shad was financially in debt. He had exhausted his $100,000 personal line of credit and 
was unable to borrow more money. On December 20, 2019, Shad was lookiog to purchase 
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100 bred cows suggesting to his bank that he would pledge the real estate intended for 
development by his partners as collateral for his personal line of credit. (!SH p. 156); PL 
000349). On December 21, 2019, Gary e-mailed Shad reminding Shad that the land for 
development that Shad had promised to transfer to the LPs on or before April 7, 2020, was 
not an asset against which he could borrow money. (PL 000349). 

RESPONSE: Disputed. The record cited by the Defendants (lSHp.156 and PL 000349) 
makes no mention of Shad's financial status, his debt, his personal line of credit or his 
ability to borrow money. He was also not suggesting that he would pledge the real estate 
as collateral. The December 20, 2019 email cited by the Defendants is yet another 
example of how Shad was a "sacrificial lamb" in the parties' agreement as he was 
prevented from getting otherwise available fmancing as a result of owning the property. 
In an effort to bring in additional income, Shad was working with the FSA to help him 
finance the purchase a 100 head of cows. However, his ownership in the 1,331 acres 
caused him to fail the FSA's "test for credit". The property was considered an asset of 
Shad's that disqualified him from FSA financing. Shad writes in his December 19, 2019 
email to Gary (PL000349): 

"Since I currently have the 1,331 acres in my name as an individual, the FSA 
would not be able to get past the test for credit since if that land was pledged for 
security they know other credit would be available, this is the roadblock I have at 
this point." 

Meaning, as the owner of the property, Shad could use the property as collateral for other 
financing thus disqualifying him. Gary responds to Shad's email on December 21, 2019 
(PL000349): 

"Shad, although you currently own that land, you can point out that you have a 
contract to sell the land in April at no profit so the land is not really an asset 
which you could borrow money? You will have 1/3 non-saleable and non-lienable 
interest in a development LLC which is intended to generate income but for 
which the income is unknowable and will be based entirely on the market 
response." 

Gary was suggesting to Shad that he could explain this to the FSA and potentially still 
qualify for a loan. This is yet another example of how owning the land in name only 
caused a detriment to Shad. Additionally, Gary is telling Shad to tell the FSA that the 
property is going to be sold at no profit to him, which is not true. Shad did make a profit 
on the sale, which is why the IRS taxed him. 

38. Shadrach did not personally contribute any money toward the purchase of property "zero 
dollars." (HH p. 271, lSH p. 169). He admitted he contributed no money toward the 
purchase of the 1,333 acres. (!SH p. 97). The financing of the land's purchase was facilitated 
by Gary's LPs through his sale of the property in Virginia and Gary's contribution of the 
earnest money as the group had agreed. (lSH pp. 47-48; 61) Shad admitted: "That's what we 
agreed to do." (lSH p. 61). 

RESPONSE: Disputed. (See responses 22 and 23) Shad purchased the 1,331 acres for 
$4,293,150 and turned around and sold it to Gary's LPs at a profit. Shad did purchase 
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one half of the property on a contract for deed and the proceeds he received from the sale 
were transferred from his account to Alpha Land, LLC. Just as Shad said, this is what the 
parties had agreed to do. This was one of many terms of the agreement that could not be 
in writing. Had the actual terms of the agreement been in writing, Gary would have had 
an increased risk for an IRS challenge as being a "step transaction". (Postma Affidavit). 

39. Prior to the purchase of the property from Sullivans and the Gilding Groups, Shad had 
been involved in various projects and, independently, had made offers to purchase large 
parcels ofland: 

One project, called Trailwood, involved 24 townhomes in a development that Shad had 
valued at approximately $6.4 million. (HH p. 13) 

On December 9, 2019, Shad made an offer of $15,494,000 for the purchase of Speer S 
Ranch. HHp. 13) 

In July and August of 2020 Shad was making offers to purchase the approveenne River 
Ranch for $3.2 million down with $18 million to be paid over five years. (HH p. 13). 

On September 11, 2019, Shad sent his brother, Kelly, an email to list and advertise 
homes he needed to build or sell lots in a project known as Cedar Gulch. (PL 000611 ). 

RESPONSE: Disputed to the term "prior to the purchase" of the property which 
occurred on October 25, 2019. 

40. Along with his experience in constructing homes (including his own personal home) and 
development, Shad kept livestock, did haying, fencing, spraying and various agricultural 
work. Shad explained how he could "pencil things out" on developing property and 
investing. 

RESPONSE: Undisputed. 

41. In addition to home construction and development, in 2017 Shad began promoting the 
sale of noncorrosive rebar called V-rod on his business website. Shad employed the non­
corrosive fiberglass like product when building homes including monolithic slabs. 
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RESPONSE: Undisputed. 

42. Shad received loans in the amount of $62,762 from Gordon, to purchase sticks ofV-rod 
in April and May of 2018. 

RESPONSE: Undisputed. 

43. By 2020, Shad's wife, Holly Lahren, a/k/a Holly Howie, had secured her real estate 
license having already earned a bachelor's degree in interdisciplinary studies and a master's 
in human services. Holly explained that Shad told her his vision for the property was 
divinely inspired and that "this property and this development opportunity was meant to be 
for his life and his family" and nobody else. Holly testified: "[h]e said God had shown him." 

RESPONSE: Undisputed. 

44. On January 6, 2020, Gordon sent Gary, Kelly and Shad the LLC paperwork for "review 
comments" which included the Operating Agreement and Articles of Organization of Alpha 
Land Company, LLC. (SH Ex. 10, p. 056). Gordon's text said: "Let me know your thoughts. 
As soon as I get your input I will proceed to have the LLC completed. 

RESPONSE: Undisputed. 

45. James Postma's email of January 6, 2020 explained in detail how the 1031 exchange 
would work. Postma's email explained that when Alpha Land Company, LLC would be 
formed, it would agree to buy parcels from Gary's LPs. (lSH pp. 178-181). Postma's 
explanation was a recitation of the very Purchase Agreement and Addendum that was 
executed on January 14, 2020. (ISH p. 179). Postma's email of January 6, 2020, confirmed 
that which had been previously discussed, namely that Alpha Land Company would only be 
purchasing parcels of the property from the LPs, not the entirety as Shad claims. (1 SH p. 
179-183). Shad claims that "what we had addressed would be formulated into a document, 
and it did not happen that way." (lSH p. 181). Yet, this is what the email said and this is 
what the final January 14, 2020, Purchase Agreement and Addendum provided. ("Exhibit B" 
to VC.) 

RESPONSE: Disputed. James Postma's email of January 6, 2020 (PL000l 160) explains 
and discusses the terms of the purchase agreement between Alpha Land company as the 
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buyer and Gary's LPs as the seller. The email consists of Postma's comments on how to 
draft this agreement and his suggestions. Shad does not dispute the language in the 
Addendum to the Alpha Land Purchase Agreement that states, 

"the execution of this purchase agreement shall be in parcels, the size and location of 
which shall be determined by the Buyer (Alpha Land Company), at a price equal to 
$3,710.00 per acre. The Buyer also agrees to pay the Seller (Gary's LPs) an amount 
equal to 1/3 of the net profit from sales of the property as portions are developed and 
re-sold by the Buyer". 

The Addendum is dated January 4, 2020, which Gary claims was an error and the date 
was actually January 14, 2020. The language in the addendum clearly states that the size 
of each parcel to be purchased will be determined by the buyer (Alpha Land). There is 
nothing that prohibits Alpha Land, LLC from purchasing the entire parcel. The parties 
agreed that Alpha Land would immediately take possession of the property and have an 
exclusive right to purchase the property and develop it. It was agreed that Alpha Land 
would refinance the Gikling contract for deed and leverage the property for development 
funds (Postma Affidavit) 

Undisputed that Shad said "what we had addressed would be formulated into a document, 
and it did not happen that way." A contingency in the Addendum was execution of a final 
agreement. (VC Exhibit A). This agreement was never drafted or signed as Gary admits 
in discovery. 

46. When asked if he had read Postma's January 6, 2020 email, Shad testified: "I don't know 
if I did, honestly. I wasn't super involved in that. Not that I couldn't care less, but it's not 
where I focus my energy." (ISH p. 182). Holly testified that she told her husband he had 
problems with his memory and told him he had ADHD (Attention Deficit Hyperactivity 
Disorder) and sometimes did not read things thoroughly. (HH pp. 193-194). 

RESPONSE: Disputed to the extent that record cited (HHp.193-194) was Holly's 
testimony regarding her concerns about changes in Shad's behavior well after he signed 
the purchase agreements and operating agreement. The email Mr. Dorsey questioned her 
about (HH Exhibit 72) was dated March 29, 2022. Mr. Dorsey in his questioning 
wrongfully asserts that the email was sent March 29, 2020. (HH p.196, HH Exhibit 72). 
The rest of the statement is undisputed. 

47. On January 10, 2020, Gary, Gordon, Shad and Kelly signed the Operating Agreement 
and Articles of Organization and formed Alpha Land Company, LLC. The operating 
agreement is attached as "Exhibit 4" to Defendants' Answer to V.C. Kelly was identified as a 
member with no ownership, but having the exclusive right to be paid for listings and 
marketing of the property. 

RESPONSE: Undisputed. 
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48. Shad understood that an operating agreement of an LLC regnlates the affairs of the 
company, and the condnct of the business, and the relationship among the members. (2SH p. 
38). Shad agreed an Operating Agreement is a contract, like a constitution. (lSH p. 99). 

RESPONSE: Disputed. Shad did not understand the terms of the operating agreement as 
he read them he understood them as they were explained to him. 

49. Shad's opinions of what the contract should have said is not reflected in any of the 
written documents including the original Operating Agreement (See, Exhibit 4 to 
Defendants' Answer). Shad conceded and admitted the following facts: 

a. that nothing in the original operating agreement spelled out the role of the 
members and in particular, Shad's role in site development and site oversight. (2SH 
p. 37) 

b. that there was nothing "within the four comers" of the original operating 
agreement that said anything about compensating Shad for site development or site 
oversight. (2SH p. 37). 

c. Shad agreed that there was nothing said in the original operating agreement about 
payment of compensation to him or any of the members of the LLC in terms of a 
specific salary or wage or anything like that-nobody in the Company was promised 
any compensation or salary or a particular wage or salary. (2SH pp. 37-38). The only 
thing said in the operating agreement about receiving any money was that it would 
be paid as a distribution ifthere was a net profit. Id .. 

d. The operating agreement said nothing about a promise or obligation on the part of 
the company to implement covenants, let alone a non-corrosive rebar covenant. (2SH 
p. 39) 

e. The operating agreement said nothing about a promise that Shad could build 
residential and commercial offerings throughout the duration of the project. (2SH p. 
39). 

f. The operating agreement (which Shad himself described at this point in his 
testimony as 'the contract") said nothing about equal profits from raw, undeveloped 
land. (2SH pp. 39- 40). 

g. The contract/operating agreement did not say anything about a promise that Shad 
would receive "walking money." (2SH p. 40) 
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h. The Operating Agreement says nothing about street names. (See "Exhibit 4" to 
Defendants' Answer to V.C.). 

RESPONSE: Undisputed to the extent that the operating agreement did not contain any 
of the above terms. Disputed that the parties intended for this agreement to contain these 
terms (PL000676) (PL000I 160) or that it was the proper agreement to do so. 

50. With regard to the question of whether the operating agreement provided that Shad 
would have or be transferred a one-third ownership interest in the property, Shad at first said 
that the contract "implies ownership all over every page" and then he backed away from that 
statement and said: "I'll just leave that as I don't know." (2SH p. 40). 

RESPONSE: Undisputed that Shad seemed confused by this question. Disputed that, 
after the final 1031 exchange plan had been devised and explained to Shad, that he 
believed he would personally receive a 1/3 ownership interest in the property. His 
ownership would be through his ownership in Alpha Land. When drafting the Alpha 
Land purchase agreement it was explained to him that purchase agreement had to give 
Alpha Land the ability to purchase the property in parcels as this would allow Gary the 
option to slowing unwind his 1031 exchange but also that Alpha Land would refinance 
the contract for deed. In his complaint, Shad explains that the Alpha Land Purchase 
Agreement gives it the right to purchase the property and gives Alpha Land possession of 
the property-creating an equitable interest in the property. (VC 90-95)(Postrna 
Affidavit) Shad, through his 1/3 membership interest in Alpha Land, would own a 1/3 
interest in the land upon Alpha Land purchasing it and through his ownership in Alpha 
Land he has a 1/3 equitable interest in the property so long as the purchase agreement 
remains valid. Id. 

51. There is no mention of any transfer of any interest in any part of the 1,333 acres either to 
Alpha Land Company or any of its members in the operating agreement. The document says 
nothing in this respect. (Defendants' Answer, "Exhibit 4"). 

RESPONSE: Undisputed. 

52. Shad admitted that the oral "material terms" [(items A through G) of his "First Cause of 
Action" denominated "breach of oral contract" were "outside of the contract. ' (2SH pp. 39-
40). 

RESPONSE: Undisputed that the parties' agreement was never reduced to writing. 
Including these terms in Shad's purchase agreement with Gary's LPs would have 
provided the IRS with "a road map" to the potential 'step transaction' and increased his 
risk of an IRS challenge. It was never contemplated to be in the Operating Agreement 
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and the final contract between Alpha Land and Gary's LPs was never executed despite 
being a contingency in the Alpha Land purchase agreement. (Postma Affidavit)(VC 
Exhibit A) (PL000676) (PL000l 160). 

53. Shad agreed that the operating agreement would have been a good place to include those 
promises and material terms he claims were made to him. (2SH p. 41) ln this context, Shad 
was asked the following questions and gave the following responses: 

Q: Would you agree that it would have been a lot cleaner if those material terms and 
promises that you are claiming were put in the document? 
A: There is no argument there. Absolutely, I agree with that. 

Q: Okay. So it must have struck you as strange when reading it that none of those terms 
you claim to exist were in that document. 

A: Not at all because I have spent my life doing it this way with Gordon Howie and, in 
some capacity, Gary Howie. 

Q: Did you ever propose any language be incorporated into that final document 
concerning those material terms that we reviewed that are not in it? Did you ever 
suggest, "Hey, we need to we need to put those in there"? 

A: Not until later, but I did bring up all my concerns in the initial meeting. They were 
addressed and I was pacified. I was baited, and I was lied to, and I was deceived. 

Q: Okay. 

A: And, obviously, that's my opinion (2SH pp. 40-41). 
RESPONSE: This question is asking Shad to make a legal conclusion. Undisputed to the 
extent that Shad wanted the terms of their agreement in writing but he trusted his dad and 
uncle. 

54. On January 14, 2020, the LPs entered into a purchase agreement and addendum with 
Alpha Land so the LLC could purchase parcels. The newly formed LLC was not buying the 
entirety of the property. (!SH p. 207). The addendum addressed how land would be sold to 
the LLC----narnely in parcels, "the size and location of which shall be determined by the 
buyer, at a price equal to $3,710 per acre. The buyer also agrees to pay the seller amount 
equal to one third of the net profit from sales of property as portions are developed and re­
sold. (Verified Complaint, Exhibit lSHpp. 121-123). 
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RESPONSE: Disputed. See response to #45 

55. Shad admitted in his testimony that he knew that he would be selling to the LPs as the 
sacrificial lamb as part of the 1031 exchange. (lSH pp. 122, 125; 198, 207). Shad also 
admits that he knew Alpha Land would only be purchasing parcels. (lSH pp. 207-208). 

RESPONSE: Disputed to the extent that Shad did not admit that he knew Alpha Land 
would only be purchasing the property in parcels. His testimony was as follows (!SH 
p.207): 

Q: You knew that Alpha Land would only be purchasing parcels as the land was 
being developed; right? 
A: That is one of the possibilities that we talked about John. 

56. On April 6, 2020, Shad transferred by warranty deed the land to the LPs as he had 
previously agreed in the written purchase agreement. That same day, Gary loaned $150,000 
to Shad under terms set forth in a Construction Loan Agreement which, among other things, 
spelled out a process allowing Shad to build homes upon lots and draw down money for his 
own use during projected periods that both agreed would be needed to help foster the 
development. (Construction Loan Agreement, SH Ex 1 1, p. 54; 2SHp. 3). The $150,000 
was deposited into Shad's personal bank account (SH Ex 24). 

RESPONSE: Undisputed. Gary did loan Shad funds to begin building homes in the 
Alpha Land Development consistent with the parties' agreement. 

57. Holly testified that she had concerns about the project and the company's ability to make 
it work. Holly did not understand how the group was going to come up with the money to 
kick off a big development. (HH p. 29; lSH p. 183). She testified: "[e]ven if they had the 
money to buy the property, how or where would they get the money to pay for the 
development?" (HH p. 30). Shad agreed that his wife's concerns were expressed before April 
6, 2020, the date he transferred by warranty deed all interest and title to the 1,333 acres. 
(lSHp.183-185) 

RESPONSE: Undisputed to the extent that this statement reflects opinions of Holly 

58. Holly testified that she read the original Operating Agreement and she told Shad: "It 
appears to me that you don't actnally own the property. Don't you have a problem with that? 
(HH p.32). And Holly further testified: "I pointed that out to him, and I don 't think he 
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understood that." Id. While Shad agreed that "she probably did" tell her husband this, he 
went on to say: " [ m ]y wife is not an expert ... " (I SH p. 186). 

RESPONSE: Undisputed to the extent that the statement reflects Holly's opinions. 
Shad's testimony, however, more fully represented states: 

A: I was comfortable working at the time with two of my family members on a 
handshake, John. Obviously, that ship has sailed. And my wife was right. And I 
was wrong. Should have had a contract that buttoned it up a little tighter. 

Q: Did you really think that Gary was going to do this 1031 exchange to buy 
1,333 acres for 4.9 million and just transfer a third to you and transfer a third to 
Gordon? 

A: That's an asinine question, and it' leading. That's not what I said. I never said, 
I never said, that, but I did have - -

Q: So the answer is "No, you didn't think that"? 

A: The answer is Alpha Land, and through Alpha Land we would all have - -
Gary would be paid back; the contract for deed would be assumed by Alpha Land. 
The contract for deed was mine. I didn't just sign this over for Gary to use for his 
own personal benefit. Alpha Land was the vehicle, John. The land - - and I've 
been through this over and over. So your question is: "Did you think that Gary 
would give you a third free and clear?" The value is in the land - - he is paid off. 
So "give me" isn't even part of this. (!SH pl86-188) 

59. In regard to having what he claims were material terms memorialized in a written 
agreement, Shad testified he was "comfortable with a handshake." Further, Shad admitted 
under oath: "And my wife was right. And I was wrong. Should have had a contract that 
buttoned it up a little tighter." (ISH p. 188). 

RESPONSE: Undisputed to the extent that Shad now wishes he had listened to his wife, 
not have trusted his father and uncle and required a written contract. 

60. Shad testified in his deposition that he did not understand the distinction between owning 
a membership interest in the LLC and having an ownership interest in real property. His 
admission was revealed in the following questions and answers: 

Q: Back in 2019, did you understand there was a difference between having a 
membership interest in the LLC and an ownership interest in land? Did you understand 
that there could be a distinction between those two things? 
A: No. The way they presented it-because I brought that up. And the way they 
presented it was no, the real estate is physical look right here at the PA [Purchase 
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Agreement]. So my understanding is they would be hand in hand. Essentially different 
language, same purpose. 

RESPONSE: Undisputed to the extent that the statement represents Shad's statements. 
Disputed as to the conclusions drawn by Defendants as to the statement. 

61. Shad agreed that if Alpha Land Company could have afforded to buy the 1,333 in "one 
fell swoop" it could have been done. (ISH p. 105). However, the entity was not capitalized 
to borrow. (Gary's Answers to Interrogatories, No. 41 p. 27 of 72). Although he claimed 
Alpha Land was given an equity interest in the property at closing on April 6, 2020, Shad 
conceded he did not understand how equity could be acquired. (ISH pp. 209-213) 

RESPONSE: Undisputed Alpha Land can buy the property if it has the money 
.Undisputed that Alpha Land was never permitted to be capitalized. This was a breach of 
the parties' agreement. Disputed to the extent that Alpha Land did not have an equitable 
interest in the property. The parties agreed that Alpha Land would refinance the contract 
for deed and obtain development financing. (Postma Affidavit). 

62. Shad agrees that Gary's LPs sold investment properties in Virginia. (V.C., 63; 2SH p. 
19). Shad agrees that as seller, he signed the Purchase Agreement on October 25, 2019 
agreeing to sell the properties to Gary's LPs to close on April 6, 2020. (V.C., '65; 2SH p. 20) 
Shad agrees that the non-refundable down payment on the 1,333 acres in the amount of 
$2,465,962 was provided by Gary as the documents reflect; yet in the same breath, Shad 
claimed he did not know where the money came from. (2SH p. 20-21). Shad further agreed 
that he did not contribute any of the non-refundable down payment; it came from Gary. 
(2SH pp. 21-22). Shad agreed that Gary's bringing the down payment money to the table 
"was part of our deal ... 1 would not argue that. " (2SH p. 22). In fact, Shad's Verified 
Complaint confirms that Gary's LPs would assume the contract for deed and testified "but it 
was years later. (2SH p. 23; V.C. 

RESPONSE: Undisputed. 

63. Shad was privy to all of the documents as they were being generated in 2019, namely: 
the Operating Agreement, and the later Purchase Agreement documents. (1 SH pp. 234240) 
In fact, when the company was looking to refinance the contract for deed with Banner 
Capital in March of 2022, Shad was copied with an excellent description of how ownership 
of the property was acquired and how it was to be funded in Simpson's March 10, 2022 
appraisal for Banner. (2SH pp. 15-21). 

RESPONSE: Disputed to the extent "all the documents" is vague. Disputed to the extent 
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that the purchase agreements, with the exception of the Alpha Land Purchase agreement, 
were executed prior to the operating agreement. Disputed to the extent that Alpha Land 
was looking to refinance the contract for deed with Banner Capital beginning in 2020. 
Undisputed that Shad was provided a copy of the Banner Capital Appraisal. The 
appraisal does not indicate that Garys LPs would be the entity refinancing the contract 
for deed. 

64. Shad agreed that in 2019 he understood that interest in land are transferred by way of a 
deed. (lSH p. 105). 

RESPONSE: Undisputed that Shad understood that an "ownership interest" in land is 
transferred by way of a deed. Plaintiff however asserts that Alpha Land's exclusive 
agreement to purchase the property and the parties' verbal agreement giving it an 
exclusive right to develop the property provided Alpha Land with an equitable interest in 
property. 

65. In 2019, Shad understood that a contract for the sale of land needed to be in writing; but 
believed that a handshake with a family member (Gordon) was sufficient. (lSH p. 43). Shad 
testified "if it wasn't for my brother Kelly, there wouldn't be a document to my knowledge. It 
would have been a handshake deal. " (lSH p. 133). 

RESPONSE: Disputed to the extent that on 1 SH p. 133 Shad was referring to the oral 
promises made to him to regarding the partnership. He was not referring to the sale of 
land. The way the property was purchased was part of the agreement. An agreement that 
couldn't contain the actual terms of the agreement without risking Gary's 1031 exchange 
(Postma Affidavit). 

66. Shad testified that he worried about not having a written document confinning his claim 
that he would be transferred an interest in land. (lSH p. 46). 

RESPONSE: Disputed to the extent that Shad testified that it wasn't until later that he 
became worried about not having a written document confinning his interest in the land. 
He stated, "Progressively, yes ... over a period of time." (lSH p.46). 

67. Shad admitted that under "normal circumstances" a deed would have been recorded to 
transfer an interest in land; yet he offered that in this case "we are dealing with family." 
(lSH p. 105). Shad claimed that he did not understand that ifhe was to receive an interest in 
land to be held in joint tenancy with right of survivorship, the language would show up on 
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the deed. (lSH pp. 104-109). "Because of family," Shad's position is that no writing was 
necessary, that a handshake was sufficient. (lSH p. 55). 

RESPONSE: Disputed to the extent that the statement doesn't clearly represent Shad's 
testimony beginning on lSHp.104, line 7: 

68. No writing signed by Gary, Gordon, Alpha Land Company, LLC or any other person or 
entity has been produced that memorializes an agreement, promise, deed or contract to 
transfer to Shad a one-third interest in the 1,333 acres ofland. No document, memorandum 
or writing signed by Gary, Gordon, Alpha Land Company, LLC or any other party exists 
which transfers any ownership interest in the property to Shad. (HH p. 268). 

RESPONSE: Disputed. A purchase agreement was signed and executed along with a 
warranty deed giving Shad ownership of all 1,333 acres prior to him selling the property 
to Gary's LPs. Additionally, Alpha Land's Operating Agreement gives him a 1/3 
membership interest in the Company and Alpha Land's Purchase Agreement gives it an 
equitable interest in the property, and therefore, Shad, by way of his 1/3 membership 
interest in Alpha Land, has a 1/3 equitable interest in the property. (Postma Affidavit) 

69. As Shad had promised in the October 25, 2019 purchase agreement, upon his execution 
of the warranty deed on April 6, 2020, any recorded right or ownership interest in the 1,333 
acres of real estate was transferred to Gary's LPs to effectuate the 1031 exchange. 

RESPONSE: Disputed as to the last part saying "to effectuate the 1031 exchange". This 
was done as a result of Shad's sale of the property to Gary's LPs. 

70. Shad admitted: "[w]ell, initially the deed would all go to me, but then I agreed that it 
would go to Alpha Land." (lSH p. 50). The documents do not show that "it would all go to 
Alpha Land" but rather that the land would all go the LPs. Claiming he was ignorant of the 
meaning "Shadrach Howie and/or assigns" and what that meant (1 SH pp. 49, 173-174), he 
nonetheless testified: "I didn't see a problem with [the language]." (lSH p. 29). From the 
outset of the realtor's engagement (Dave Olsen/Coldwell Banker) through and until the 
warranty deed transfer to the LPs on April 6, 2020, Shad was signing documents which 
represented the transaction as one in which an assigmnent would take place to transfer the 
interest in the real estate. (lSH pp. 174-185). 

RESPONSE: Disputed. The documents show that the property first went to Shad, then 
Shad sold it to Gaty's LPs and on the same day, April 6, 2020, Gary LP's sold the 
property to Alpha Land and Alpha Land received possession of the property dating back 
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to November 1, 2019 (VC Exhibits A andB). Shad never assigned his rights and interests 
as seller in the purchase agreement with Gary's LPs. The assignment language allowed 
Shad to assign his interest in the contract for deed to Gary's LPs but it remained in his 
name until it was refinanced in 2022. (Gary's Answers p.58, Admission 38). Similarly, 
Shad never assigned his rights as buyer when purchasing the property. Defendant's have 
not produced any executed assignments. The "and/or assigns" language is only relevant 
when a valid written assignment is executed. It is undisputed that Gary's LPs did assign 
its rights as the buyer to Pennington Title Company as required by the 1031 exchange. 

71. Shad conceded in his deposition that he knew the language "and/or assigns' ,"implies 
there's an assigner" (sic) (!SH p. 174). Moreover, he knew his role as assignor was as a 
strawman/sacrificial lamb as CPA Postma explained and that there would be a tax 
consequence.(lSH pp. 177-182). The fact that the warranty deed he signed transferred all of 
the interest to Gary's LPs is self-evident in the document. The warranty deed states this very 
fact. (!SH pp. 50-51; "Exhibit #2" to Defendants' Answer to V.C.). Confronted with the 
facts that his own actions were consistent with exactly how the plan's sequence was 
explained to all the members by the CPA as memorialized in the January 6, 2020 email and 
transactions documents (!SH pp.178-182), Shad retreated to a position in his deposition that 
he was "very hands off." (!SH p. 182). 

RESPONSE: Disputed as to Defendant's characterization of what Shad "knew". This is 
not supported by the testimony cited. Shad didn't assign his rights and he was referred to 
as a sacrificial lamb because despite not receiving any proceeds from the sale, he 
incurred the tax liability. Undisputed that Shad was "very hands" off in the 1031 
exchange plan devised by Gary, Postma and Penn Title. 

72. Asked about CPA Postman's email of January 6, 2020, and if he had read it, Shad 
testified: "I don't know if I did, honestly. I wasn't super involved in that. Not that I couldn't 
careless, butit'snotwherelfocusmyenergy." (lSHpp.181-182). 

RESPONSE: Undisputed. 

73. Shad had the opportunity to read the company's Operating Agreement before he signed 
it. (lSH p. 234-235). Shad read it before signing it. He claims to have pointed out 
contradictions in the document and claims he was pacified to sign it by their assurances. 
(lSH p.235) When pressed to identify the contradictions, Shad was unable to do so. (lSH 
pp. 235-23). Shad was not forced to sign the operating agreement, in fact, he conceded: "I 
didn't have a problem with the operating agreement until they decided that it was 
inadequate. 't (lSH p. 240). 
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RESPONSE: Disputed as to the characterization of Shad's testimony which should be 
read in its entirety. (1 SH p.235) 

74. Paragraph 15 of the original Operating Agreement provided: "This agreement and the 
articles of organization may be amended by a majority vote of the members except that any 
provision in this agreement or in the articles of organization that specifies a membership 
voting or consent requirement of greater than a majority, may be amended only by a 
membership vote that is equal to the voting or consent requirement specified in the provision 
sought to be amended." 

RESPONSE: Undisputed. 

75. Shad claimed that the documents he read, understood and signed said one thing, but that 
he was told differently-or was not in the manner he understood them. (lSH p. 181). Shad 
testified: "So this is a smoke and minor scenario where I was told one thing, but it reads a 
different way, John." (lSH p. 238). 

RESPONSE: Undisputed 

76. Shad had his own LLC, but had never had partners before. Likewise, Shad had never 
been in any business organization with anyone else. 

RESPONSE: Undisputed. 

77. Shad agreed that he could have sought independent legal counsel as the original 
operating agreement stated, but he did not get independent advice. (ISH p. 245) 

RESPONSE: Undisputed. Shad completely trusted his father and his uncle and never 
considered consulting with an attorney. He had worked with his father all his life and had 
no reason not to trust both of them completely (VC 58). 

Page 23 of 65 

App. Pg.169 



78. Shad concedes that he read paragraph 15 of the Operating Agreement regarding 
amending the document by majority vote. (lSH p. 245). 

RESPONSE: Undisputed that he read paragraph 15 of the Operating Agreement; 
however, he also testified that that he understood it as it was presented to him (lSH 
p.245) and that he was told by Gary and Gordon that its like a constitution. He relays the 
statements that Gary and Gordon made to him on p.245 lSH, "the constitution can't be 
changed, Shadrach, but we can out vote you. For instance - - and they had analogies - - if 
we are going to vote, I am outvoted, I can't do a dang thing about it, but you can't go in 
and change the material terms without the consent of all the parties." Shad further stated 
on pg. 240 1 SH, "I believe unequivocally now that it was - - it was a direct deceptive 
tactic to tell me what I wanted to hear, knowing they would simply change it later." 
Dorsey then asked, "but you read it, you understood it, and you signed it?" and Shad 
responded "I understood it the way it was represented to me." (lSH p.240). 

79. Alpha Omega lots did not sell in 18 months as Shad and the others had hoped. (lSH p. 
90). Delays occurred. Many issues with the City of Box Elder were encountered. (1 SH p. 
230). Holly testified that the company had "a lot of trouble" with Box Elder and that the City 
was "trying to blackmail them." This was not only Shad's belief, but Holly's as well. (HH pp. 
53-54). They believed that the City was requiring the company to do things not required of 
other developers. (HH p. 55). 

RESPONSE: Undisputed. 

80. Just three months after Alpha Land Company was formed, the City of Box Elder 
submitted the company with a document called: "Alpha Land Subdivision Off-Site 
Improvement" ~ a list of "to dos" among which required that Sunnydale Road (which 
would run through the development) be extended and improved. (!SH pp. 72-73). (SH Ex 
10, p. 002). Initially, the City wanted the entire expense to be shouldered by Alpha Land 
Company. 

RESPONSE: Undisputed. 

81. The company's engineer projected a cost to Alpha Land at $1.6 million for the road; an 
expense that was not projected nor anticipated. (lSH pp 73; SH Ex 10, p. 3). Shad agreed 
with Gary's characterization to the members that the City's position was a "stunningly 
unwelcome surprise." (lSH p. 73). 
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RESPONSE: Undisputed. 

82. Shad agreed that the City's directive on Sunnydale and resulting impact causing delay 
could not have been predicted by anyone at Alpha Land without a "crystal ball." Shad 
testified that he felt the City was "blackmailing" the company and felt that the approach to 
be taken by the company was to sue the City. (lSH p. 74). 

RESPONSE: Disputed to the extent that Shad's testimony on lSH p. 74 does not state 
that he thought the company should sue the City. Defendants have not produced any 
evidence that Shad met with or engaged an attorney to sue the City or represent Alpha 
Land in its fight against the City. 

83. Ultimately, with cooperation, Holly conceded that the company was not forced to expend 
any money for the road because Gary and Gordon cooperated with the city. (HH p. 56) 

RESPONSE: Undisputed that the company was not forced to expend any money for the 
road but disputed that it can be attributed to Gordon and Gary's cooperation with the 
City. Furthermore, Gary and Gordon's approach took several years to get movement on 
the development, a significant delay that negatively impacted the project, Alpha Land 
and Shad. 

84. Lots did not sell as planned in the first 18 months. (!SH p. 90). After a year and a half, 
Shad believed Alpha Land's own engineer (KTM) was "working directly with the City" and 
"taking the long way around." (!SH p. 76-77) 

RESPONSE: Undisputed. It is also undisputed that Gary and Gordon agreed with Shad. 
In an email to Banner Capital Gary states, "We have made some significant changes. The 
engineering group we were using for Box Elder was giving us low priority and 
perfunctory service, with little effort to interact on our behalf. Their major client is one of 
our competitors. We were completely lacking the critical behind the scenes negotiation 
which has proven to be essential. We now have a new engineering film that represents 
just us and has been meeting with Box Elder officials on our behalf. We currently have a 
proposal going before Box Elder that involves the initial steps in approval for 300 
residential lots" (G-3239) 
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85. Gary's confidence in Shad's abilities to complete projects in a timely manner worsened as 
time progressed. (Gary's Interrogatory Answer No. 23, pp. 21-22 of 72). Shad was getting 
behind on projects "borrowing from Peter to pay Paul." Shad delivered a financial statement 
to Gary on February 19, 2020 which explained he was unable to "borrow to build." 

RESPONSE: Undisputed to the extent that the statement represents Gary's Answer to 
Interrogatory No.23. Also undisputed that Shad was financially unable to "borrow to 
build", this was something Gary and Gordon knew this before entering into the 
partnership which is why they agreed that Alpha Land would finance his builds. 
$150,000.00 did not prove to be a sufficient to complete the build and Shad anticipated 
receiving additional funds from lot sales in phase one, to which the City denied the final 
plat (VC# 124). 

86. The same day that Shad transferred his ownership in the property by warranty deed, Gary 
loaned Shad $150,000 under strictures outlined in a Construction Loan Agreement dated 
April 6, 2020. (Gary's Interrogatory Answer No. 23, pp. 21-22 of 72). Throughout the 
project, Shad would refer to his financial struggles including liens and unpaid invoices for 
work on homes he was constructing, including his own. Gary recounted the issues 
with Shad's lien holders, Shad's financial pressures, and how Shad became more adversarial 
and abusive to Gordon and Kelly and in spite of many attempts to help Shad with loans, 
advice and efforts to correct his behavior. (Gary's Answer to Interrogatory Nos. 23, 25, pp. 
21-23 of'72). 

RESPONSE: Undisputed to the extent that the statement represents Gary's Answers to 
Interrogatories 23 and 25. Also undisputed that Shad was having financial difficulties 
during this time. He had anticipated walking money as promised, Alpha Land's refinance 
of the contract for deed, and to be making income from the property. (G-2115)(Postma 
Affidavit) (HH p.221) 

87. On March 3, 2021, Shad was "irritated" in the direction he believed the City of Box Elder 
was taking in a move eastward rather than in Alpha Omega's direction. So, he authored a 
letter he proposed to send to "make available to every Box Elder official" which outlined his 
chronology of the development and irritation noting that the City was requesting $5.8M in 
funds to expand sewer to the East (away from Alpha Omega). (SH Ex 10, p. 006). Shad's 
proposed letter revealed his state of mind and suggested that Alpha Land's bringing of 3,500 
homes to Ellsworth and "countless commercial businesses" would be the solution for the 
City's problems. 

RESPONSE: Undisputed to the extent that Shad sent this email with proposed 
suggestions on how to handle the situation with the City. Defendants have produced no 
evidence that any such proposal was ever sent to the City. 
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88. On August 17, 2021, Shad listed five things he wanted the company to do including 
firing the company's engineer. (SH Ex 10, p. 008) Shad felt the City was "stonewalling" the 
development and giving them the "runaround" rather than doing their job "outside of the 
good old boy system. " 

RESPONSE: Undisputed. Also undisputed that Gary and Gordon agree with Shad. 

In an email to Banner Capital Gary states, "We have made some significant changes. The 
engineering group we were using for Box Elder was giving us low priority and 
perfunctory service, with little effort to interact on our behalf. Their major client is one of 
our competitors. We were completely lacking the critical behind the scenes negotiation 
which has proven to be essential. We now have a new engineering finn that represents 
just us and has been meeting with Box Elder officials on our behalf. We currently have a 
proposal going before Box Elder that involves the initial steps in approval for 300 
residential lots" (G-3239) 

89. On October 2, 2021, Shad sent an email titled: 'forward" which stated: "BE gives the 
runaround or does simply not reply, RTM (the company's engineering firm) purposely 
misleads us and provides garbage engineering and advise. I hope to have two items resolved 
next week." Shad went on to write: "Other than impatience, persistence is my best quality 
and I am still ranting. We must clearly fight for our exposure and purpose or we lose. So far 
the blame is Shadrach first, BE second and KTM third for our failures." (SH Ex 10, p. 012). 

RESPONSE: Undisputed (See Response 88) 

90. Shad wanted to sue the City of Box Elder because of what he deemed to be unfair 
treatment. (HH p. 56). Gordon and Gary did not. (HH p. 57). 

RESPONSE: Undisputed to the extent that the statement reflects Holly's testimony; 
however, Shad wanted to hire an attorney to help Alpha Land work with the City not 
necessarily litigate. Shad testified on p.231, "I think having an attorney deal with an 
attorney in this specific case would have been beneficial to both the City and the to the 
developing LLC". Defendants have produced no evidence that Shad ever engaged an 
attorney to sue the City or represent Alpha Land in its fight against the City. 
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91. Shad displayed poor behavior at company meetings dominating discussions, demanding 
that the project was his to develop and failing to be a team player. (See Gary's Interrogatory 
Answer Nos. 23, 56) His wife, Holly attended one of the meetings lasting two hours which 
she testified: "[a]nd at that meeting Shad dominated the conversation and he did most of the 
talking." (HH p. 190). 

RESPONSE: Undisputed to the extent that the statement reflects Gary's Answer to 
Interrogatory 23 and Holly's testimony on p. 190 and reflects their opinions 

92. On October 1, 2021, Kelly emailed Gordon and Gary and expressed his frustration with 
Shad's conduct and Shad's apparent belief that the project was his, and his alone, to develop. 
(SH Ex 10, p. 010). Kelly email stated: "Shad is very literally the reason that we have no 
traction with the City of Box Elder, our qualified but alienated engineering that has 
proven difficult to replace (again, because of the relationships he's killed at every level), and 
is the sole wedge in his own partnership which cannot effectively meet as a result of his high 
regard for his own abilities that have been proven exactly nowhere. " Kelly's email 
explained that he was unwilling to "sit through another meeting with Shad present." (SH Ex 
10, p. 011). 

RESPONSE: Undisputed to the extent that the above statements are opinions Kelly 
Howie. Also undisputed is that Holly testified to heated argument that broke out between 
Kelly and Shad at a meeting. 

"Shad was upset about not being able to develop, not making money, spending money, 
getting all this push back from Box Elder. He had been bringing idea to Kelly about 
marketing listings. They were telling him, no, it won't work because ofX, Y, Z. And 
then so there was some kind of argument. And I guess and I don't know what Shad said. 
I guess I'm probably sure---he's very passionate when he talks to people and very 
boisterous so like it's family that he's talking to so that makes it even more emotional. 
Like you can sit there and talk to your mom a little bit different than you would talk to a 
stranger. And Kelly got mad at Shad and said, "Don't talk to my dad that way, you little 
asshole". (HH p.239) It was after this meeting that Kelly pulled all Shad's real estate 
listings and said I'm never gong to work for you." (HH p.239). 

Kelly has also been named as Gordon's replacement in the Amended Operating 
Agreement. He advocated to amend the operating agreement, giving him 10% ownership 
in addition to his commissions. 

93. Kelly's October 1, 2021, email pointed out that materials for homes [508 and 512 W. 
Sunnydale J which Shad had been allowed to build upon two lots fronted to him by the 
company were "laying on the ground" which "continue to weather" as Shad pursued the 
"next big deal that he's unable to fund." (SH Ex 10, p. 011 ). Kelly explained that he had paid 
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Shad's invoices before Knecht's pursued criminal action and that he had paid in excess 
$90,000 on Shad's behalf. Id. Shad admitted Kelly paid lienholder's to complete and close 
deals to the tune of $90,000. (!SH p. 158). Kelly's email expressed his dissatisfaction with 
Shad's conduct stating: "it's time that Shad is put in his place and eradicate the unbelievably 
unacceptable way that he has chosen to treat us in every meeting and in every personal 
conversation. 

RESPONSE: Undisputed to the extent that the above statements are opinions of Kelly. 
Shad repaid Kelly for this loan. 

94. Shad wanted to fight the City of Box Elder. His proposed method was to engage an 
attorney to threaten legal action. Shad's email of October 25, 2021, titled "victory" to 
Gordon, Gary, Kelly and Holly, said that "my fight is with Box Elder not with you three 
however." (SH Ex 10, p. 028). 

RESPONSE: Undisputed as to Shad's statement in his October 25, 2021 email. The 
remainder of the statement is disputed as a misstatement of the record. Shad's testimony 
was as follows: 

Q: And did that mean hiring a lawyer and threatening them with certain things to 
get it the way you wanted it? 

A: I don't think "threatening" is the right terminology. 

Q: What term would you use? 

A: I think having and attorney to deal with an attorney in this specific case would 
have been beneficial to both the City and to the developing LLC. 

(lSH p.230-231) 

95. To force the action he alone wanted from the City of Box Elder, Shad suggested the 
company engage an attorney to submit a proposal for 300 homes with no Sunnydale 
improvement and not establishing a secondary access until after 250 homes were completed. 
[This was not what the City's directive had been]. (SH Ex I 0, p. 028). 

RESPONSE: Undisputed to the extent that Shad was making suggestions to his paitners 
of ways to move the project along. Defendant's have provided no evidence that Shad 
engaged an attorney for this purpose. 

96. Shad's "victory" email proposed: "We give Box Elder 30 days to reply before legal action 
is taken." (SH Ex I 0, p. 028). 
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RESPONSE: Undisputed to the extent that Shad was making suggestions to his partners 
of ways to move the project long. Defendants have produced no evidence that this 
proposal was ever sent to the City or legal action taken. 

97. Likewise, Shad recommended that an agreement be finalized "by forcing Box Elder to 
identify RR improvements and create signed agreements." (SH Ex 10, p. 028). "This also 
needs to be done by an attorney with 30 days to reply before legal action is taken. 

RESPONSE: Undisputed to the extent that Shad was making suggestions to his partners 
of ways to move the project long. Defendants have produced no evidence that this 
proposal was ever sent to the City or legal action taken. 

98. Shad agreed that Gary and Gordon had a much different approach to dealing with the 
City of Box Elder. (ISH pp. 69-71, 74-78). They were trying to reach agreements rather than 
threaten litigation or hire lawyers to take legal action if Shad's demands were not met in 30 
days. (Gary's Answer to Interrogatory No. 50; Defendants' Answer 46. A schism existed 
between Gordon and Gary on one side and Shad on the other. Kelly aligned with his father 
and uncle. Shad remained on the fight. Shad quit talking to his father and uncle. Shad quit 
coming to meetings. (HH p. 96). 

RESPONSE: Disputed to the extent that Shad used the term "threaten", see previous 
responses to this statement. Disputed to the extent that Gary and Gordon's strategy was 
to reach agreements with the City. Gary and Gordon's approach was to wait it out and 
make the City come to them. They had no issue with waiting. (G-2662). 

99. Shad suggests that Gary and Gordon intentionally wanted to delay the project. He 
testified: "they wanted to wait" and to "manufacture a breach. To steal what they're trying to 
steal. That's why." (lSH p. 165) in Shad's mind, Gary sold his Virginia LP property to 
finance a $4.9 million pmchase and, with his brother, intended to delay the project so Alpha 
Land could default on its obligations. To carry out Shad's "logic" Gary, along with his 
brother, Gordon, developed delay as a "strategy" because in Shad's mind, "they needed to 
run out of money. ,,(lSHpp.165-166). 

RESPONSE: Undisputed that Gary and Gordon were willing to wait to develop. (G-
2662).Undisputed that Gary and Gordon allowed Alpha Land to default on the pmchase 
agreement and created or "manufactill'ed" the breach. A default allowed Shad to get 
nothing and Gary and Gordon get it all. Disputed as to what defendants think was in 
Shad's mind. (Gary's A, #45, p.61). 
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100. Shad recognized that Alpha Land Company, LLC had no exclnsive dealings agreement 
with the Gary's LPs. (HH Depa p. 76). 

RESPONSE: Disputed. Alpha Land Company, LLC has an exclusive right to purchase 
and possess the property and Alpha Land Company has the exclusive right to develop the 
property per the parties' agreement per the parties' agreement 

IO 1. Unlike Shad, Gary contributed hundreds of thousands of dollars to Alpha Land 
Company, LLC from loans he made on behalf of the LPs to keep Alpha Land afloat. (HH 
Depop. 90). Likewise, Gordon along with Gary, signed personal guarantees of loans and 
proceeded to obtain funding through Banner Capital of $2.3 million to refinance the Gikling 
contract for deed and sought funding through grant applications. (Gary's Answer to Int. No. 
48). Shad did not personally guarantee any loans nor did he pledge any assets as collateral to 
secure capital for the fledgling development LLC. (ISH pp. 89, 97-98). 

RESPONSE: Disputed to the extent that Shad personally guaranteed the Contract for 
Deed from October 19, 2019 to March 29, 2022. Shad also contributed his proceeds from 
the sale of the property to Gary's LPs. Undisputed as to the remainder of the statement. 

102. Shad's October 25, 2021 email he titled "victory" (SH depo Ex 10, p. 028) reminded the 
members that he had threatened to leave and quit the partnership. Further, he recognized the 
costs associated with development and that he was not receiving any monies. Shad 
complained that sales of lots would pay back interest on the contract for deed "meaning 
initial profits are already gone. " Id. Yet his victory email outlined a multitude of 
disagreements with the business judgment and decisions of the majority. (SH Ex 10, p. 061 ). 
Among these were choosing an engineering firm which he wanted to hold accountable 
stating: "[e]verything they did has been unusable and should be recompensed." He 
complained that he had been "led to believe" that "not only would we sell parts of Alpha 
Land to have development funds and walking money[,] I have been limited and restricted by 
not only creating marketable listings but also in all aspects of project oversight, project 
representation, project planning, project finance, project exposure and even general 
correspondence with members. ,,Upset that the company had not yet paid his taxable 
consequence on the I 031 exchange, he complained "Why is my Tax Deferred Exchange not 
resolved? I am in financial ruin and our LLC is making it worse not better." Id .. 

RESPONSE: Undisputed to the extent that the email speaks for itself. See previous 
responses that showing that Gary and Gordon agree with Shad regarding their 
engineering firm. 
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103. Gary replied to Shad's "victory" email on October 25, 2021. Expressing that he had 
become "increasingly alarmed at what is happening in our family," Gary warned Shad that 
"what you are doing has to change. You are alienating people who have been helping you 
and who want to continue to help. You are reacting from extreme financial pressure, but in 
order to solve the financial problems you have to look in a mirror and recognize who is 
responsible. Gary went on to explain how Gordon and Kelly had supported Shad in a 
number of ways. Gary reminded Shad that Gordon had invested about $80,000 in V-rod to 
support an idea that "has not panned out yet" and had sold Shad land at below market value 
to help get a house. Kelly had provided around $90,000 to keep Shad out of financial and 
legal trouble. (SH Ex I 0, p. 031) 

RESPONSE: Undisputed to the extent that the email speaks for itself and the statements 
represent Gary's opinions. 

104. Shad replied to Gary on October 25, 2021 and said "I do not disagree with hardly 
anything you wrote." (SH Ex 10, p. 031). 

RESPONSE: Undisputed to the extent that the email speaks for itself. 

105. Shad's reply further explained he was having health issues. (SH Ex 10, p. 031). Shad said 
he was "bleeding out of my skin over stress" but he was doing his best to communicate. Id. 
In his testimony, Shad explained he did not see a doctor for this condition specifically which 
he related to stress likened to a phenomenon which Jesus experienced in the Garden of 
Gesthsemane. (lSH pp. 242-243). But, he did get a 'total comprehensive analysis' ,and a 
CAT scan. Id. 

RESPONSE: Undisputed to the extent that the email speaks for itself. Shad also testified 
that the results showed nothing wrong with him but attributed his symptoms to stress. 
(ISH pp. 242-243). 

106. Holly Howie confirmed Shad had received a CAT scan in a later email dated March 29, 
2022, she sent to both Gary and Gordon, but she claimed that nothing wrong could be found. 
However, Holly's email stated: "he is supposed to have an ADHD or psysiological (sic) 
analysis done ... but commented on her observations of a "change in attitude and some of 
this paranoia" linking it lo when he was tazerred (sic) in Wind Cave." (HH Ex I, p. 72). "He 
told me that he fell and hit the back of his head when the cop shot him with the laser gun. I 
think that could possibly be an explanation for the why, behind the abnormal thinking. u. ; 
See also, HHpp. 189-196). 
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RESPONSE: Undisputed to the extent that the statements represent opinions of Holly. 
Holly also testified that "at the end of everything, they [doctors] basically said to him 
that he seems fme and that he is just probably very stressed." HH p269-270. 

107. During her deposition, Holly explained that she had told her husband he had ADHD and 
was having trouble with his memory and thought something was wrong. (HH pp.193-194). 
She agreed that Shad probably does not read things thoroughly sometimes. (HH p. 194). 

RESPONSE: Disputed. See response to statement #46. 

108. Gary emailed Shad on October 26, 2021. (SH Ex 10, p. 034). Gary explained that his last 
two emails dealt with partnership problems, but suggested that there was more to the 
"picture" sharing with his nephew his observations and telling Shad: "You may not realize it, 
but the way you think, your accomplishments, and the way you approach problems represent 
wrestling with a very significant handicap." Gary suggested that "[t]he undiagnosed 
handicap you have been dealing with your entire life is consistent with attention deficit 
disorder .... People with attention deficit disorder react impulsively, which often gets them 
into both legal and fmancial trouble. They want immediate results, which can make them 
difficult to work with. (Gary's Answer to Interrogatory No. 50). 

RESPONSE: Undisputed to the extent that the email speaks for itself and the statements 
represent Gary's opinions. Gary also states in this email that Shad is very impressive; 
that he admires Shad and what he has been able to accomplish. Gary tells Shad that he 
has incredible energy and is amazingly efficient. (SH Ex I 0, p. 034). 

109. Shad's response to Gary thanked him for 'the encouragement." Before referencing 
Exodus and a story about Moses, Shad conceded: "Me in a partnership was a bad idea. You 
are most likely entirely right." (Email 10 25 21, SH Ex 10 p. 034) 

RESPONSE: Undisputed to the extent that the email speaks for itself. 

110. Gordon likewise received a threatening text from Shad. In an email of October 25, 2021, 
to Gary, Kelly and Shad, Gordon characterized Shad' text as "disappointing" and "having a 
threatening tone to it." (SH Ex 10, p. 030) Gordon said he would "set aside a response to that 
text, as well as responses to emails that propose the "fight" attitude, which I believe will 
only propel us in a very backward direction. " 

RESPONSE: Disputed as to Defendants' characterization of the text and Shad's 

Page 33 of65 

App. Pg. I 79 



statements as "threatening". Undisputed to the extent that the email speaks for itself and 
the statements represent Gordon's opinions. 

111. The balance of Gordon's email was a summary of moving forward and included the 
change of engineering firms from RTM to Hermanson Egge. Likewise, Gordon updated 
the members on discussions between the company's engineering team and Box Elder "which 
have been optimistic." Gordon warned: "It would be very detrimental if our Alpha Land 
team does anything that could compromise the progress our engineers seem posed to make. 
Gordon further addressed the company's payment of real estate taxes, the 2nd annual payment 
to the Gikling contract for deed-all things to a loan from Gary to Alpha Land Co, LLC. 
Gordon explained that the current account balance of the company was at $500, "which 
means we many need another injection of cash sometime soon. I will be willing to help as I 
am able as well." Id. 

RESPONSE: Undisputed to the extent that the email speaks for itself and the statements 
represent Gordon's opinions. 

112. Gordon ended the email noting the "potential refinance" of the contract for deed and that 
"Gary and I have had numerous discussions between the two of us and Banner Capital. The 
hard reality is that there were plenty of financial obstacles that had to be dealt with before a 
re-finance could be pursued. Now those have been overcome, so we are now pursuing that 
refinance." Id. 

RESPONSE: Undisputed to the extent that the email speaks for itself and the statements 
represent Gordon's opinions. Neither Gary or Gordon provide what those "obstacles" 
are. 

113. Documents produced in discovery confirm that Shad's actions were a substantial factor of 
causing increasing friction in the company and family schism. Shad had first proposed that 
the company hire a lawyer to threaten legal action (See USMF #84, supra). By October of 
2021, Shad wanted to take it a step further suggesting he would hire his own engineer and 
attorney to get what he wanted. (SH Ex 10., p. 58). Shad said he was independently 
preparing "a proposal for 300 homes off Sunnydale with no improvements and a 150 PUD 
off Reservoir Rd to connect to Sunnydale via gravel." Among other things, Shad said he 
would "no longer bow to every unreasonable whim" [ of the City] and "with the help of my 
engineer and attorney" expected "consideration by partners." (SH Ex 10, p. 58). 
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RESPONSE: Disputed as to Defendants characterization of the documents produced in 
discovery. Disputed to the extent that most of these statements have already been 
previously made and responded to including, what Shad has said about wanting to hire an 
attorney, getting another engineer, Gary and Gordon agreeing, and proposals he wanted 
to send to the City but never did. Defendant's have produced no evidence that any of 
these actions were taken. 

114. On October 20, 2021, Kelly wrote an email to Gordon and Gary addressing an email 
Gary had written in response to Shad's claim that Box Elder was "erroneously" interpreting 
governing ordinances and that the City's directive to fund the West Sunnydale road had been 
included in a 2006 TIF (tax increment financing). (SH Ex 10, p. 057-058). Gary then sent 
the email to Gordon and Kelly explaining that he had researched Shad 's claim about the 
"2006 TIF" and could find no information that it included Sunnydale. Kelly's response to 
Gary's email warned that Shad was engaging his own engineering and an attorney "which 
may complicate our intended revision to the partnership agreement. The way I read this 
message is a clear threat that he will do whatever he chooses, with funds he does not 
possess, and that he also has an expectation that we fall in line with whatever direction he 
provides us absolutely toxic right now. Every action he takes is counterproductive to our 
project and his personal relationships with his partners. It may also jeopardize the 
willingness of Mike [Albertson] and [Larry] Hermanson [engineers] to even participate 
further. (SH Ex I 0, p. 057). 

RESPONSE: Undisputed to the extent that those were opinions of Kelly that he 
stated in an email and the email speaks for itself. Shad never took the actions 
described above. 

115. Kelly's email, was prescient of Shad's present claim to an ownership interest in the 
property: "Correct me if I'm wrong, but Alpha Land Company does not own any property in 
Box Elder. If that is the ease, Shad has literally no authority by which to engage an engineer 
or attorney." 

RESPONSE: Undisputed to the extent that those were opinions expressed by 
Kelly. 

116. On October 29, 2021, Shad wrote a long email titled "comprehensive plan" which was 
copied to Gordon, Gary, Kelly and Holly. Quoting statutes and recounting Box Eider's "lack 
of leadership and apathy for consistent planning and development principles" Shad 's email 
professed, among other things, that "Alpha Omega Development addresses and solves every 
single issue, objective and Goal outlined in The City of Box Eider's comprehensive plan." 
(SH Ex 10, p. 035-036). Shad suggested that "if our group cowers now and compromises on 
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WestSunnydale reconstruction rather than expose the underlying problems we will also 
rebuild Radar Hill road and Cheyenne Boulevard and continue a legacy of systematic 
extortion to the highest degree." 

RESPONSE: Undisputed to the extent that this was an email Shad sent to his 
partners and it speaks for itself. The fist statement Shad makes is, "Exposing the 
underlying problems while offering clear solutions creates the environment for 
developers and cities to thrive". The in the email Shad relays information he has 
discovered and offers suggestions and possible solutions to his partners in a 
respectful manner. He ends by saying "Realize these are new challenges that 
require new tactics. (SH Ex 10, p. 035-036) 

117. As part of an oral contract, Shad claims he made it clear that the Project needed to 
provide him with work and income to support his family and that Shad would have a key 
role in all site development and development oversight and receive compensation for this 
work. (See VC, 39, 40). When pressed for details of payment under the purported oral 
contract, he agreed "[w]e didn't ever agree on a figure. We just talked about how walking 
money would alleviate that . (lSH p. 251). In regard to an income he would require, Shad 
was asked: 

Q: Did you quote them a price? 

A: No. It was to be determined. 

(lSH p. 253). 
Shad explained that "[i]t was never determined what that would look like in dollar form or a 
specific format." (!SH p. 254). On this subject, the following questions revealed the following 
responses: 

Q: And that's because you didn't know what the future would hold in terms of lots and 
how quickly they would be development and exactly what kind of equipment you 
would need and when; is that fair? 
A: I would say that is fair. A good developer is a reactive one. 
(lSHp. 254). 

RESPONSE: Disputed to the extent that Gary/Gordon had to approve the disbursement 
of all funds from the escrow account and that those funds were only to be used to make 
improvements to the land for the purpose of adding basis to the property and reducing the 
tax obligation Alpha Land had to pay . Undisputed that during this time Shad was 
operating in his role in development oversight. This was consistent with the parties' 
agreement. Disputed to the extent that Shad did not agree to work "voluntarily" on the 
project. Shad testified that "to this point, I hadn't personally done any work." And that 
"for sitework, I did have specific things that were done both voluntarily and hired out, so 
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that is a - I don't know ifl should say "yes" to that. I did receive some help and support 
from the other members." (2SH p.29) It is important to note that he is referring to a time 
when he still owned the property and he had not sold the property to Garys LPs. This was 
during the time that the money was being held in escrow and Alpha Land hadn't received 
the remaining proceeds from the sale (2SH p.28). Shad testifies, "I knew we were on a 
shoestring budget ... and my objective was to get this thing off the ground." (2SH p.30) It 
would make sense that since the sale hadn't closed and the funds weren't available that 
Shad wouldn't being asking for compensation for the initial and minimal sitework he was 
doing to get the project off the ground. 

118. Shad claims he was orally promised that he was to have a "key role in site development 
and site oversight and receive compensation for this work. (VC, '40). When asked the 
amount of compensation to be paid, Shad said: "it depends. " (lSH p. 252). Shad conceded: 
"Never did we ever discuss a dollar amount." (ISH p. 252). Shad was asked: 

Q: So that was left pretty vague? 

A: Fair. 

(ISH p. 252). 

RESPONSE: Disputed to the extent that Shad also testified that "it depends on the scope 
of that specific task." (lSH p.252) 

119. Shad claimed that he would have the opportunity to build and sell residential homes and 
commercial buildings throughout the duration of the project and that the construction would 
be financed by the parties' development company. (V.C., 1141; ISH p. 255-257). Shad 
agreed that he was not promised to be the only builder and seller of residential homes or 
commercial buildings. (ISH p. 256). Likewise, he agreed that the promises of financing the 
construction was based upon future events, down the road, when enough parcels were sold. 
(lSH p. 256). Shad agreed that from the beginning, on April 6, 2020, Gary and Gordon had 
set him up with the $150,000 loan with a draw. (ISH pp. 256-257). In fact, he was fronted 
two lots to build upon and was unable to complete the homes at 508 and 5 12 West 
Sunnydale in a timely manner. (lSH pp. 163-164). Nonetheless, Shad admitted that he was 
given the opportunity to profit from his own construction. (ISH p. 162). 

RESPONSE: Disputed to the extent that it mispresents Shad's testimony as to what he 
agreed to. (lSH p.256) Disputed to the extent that it misrepresents Shad's testimony 
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regarding the timeliness of the homes (!SH p.163-164). 

120. Regarding Shad's claims that "walking money" was promised in the beginning; however, 
neither the amount nor when it would be paid was ever identified. (1 SH pp. 258,261). Shad 
agreed that the terms were vague as to the timeline and amount. "We talked about hundreds 
of thousands." (!SH p. 259). Shad's figure of walking money became a moving target during 
his deposition he first said it was hundreds of thousands, then settled on $200,000 which 
"was a later figure" but "on the front end of it was a substantial sum of money but not 
specifically identified." (lSH pp. 259-260). As more questions were asked of Shad the 
$200,000 was not described as walking money, but a loan. (lSH p. 261). All of the terms 
were, by his own admissions, vague. In reality, on April 6, 2020, Shad was funded a 
$150,000 personal loan from Gary. (See Statement of Undisputed Material Facts No. 56) 

RESPONSE: Disputed as to how defendants characterize Shad's testimony in its 
entirety. Gary admitted that walking money was promised. (Gary's A, 1#84, p.54). 

121. Beyond James Postma, CPA, Greg Wick and Jan Kirch of Pennington Title, his wife, 
Holly, and two representatives from Banner Capital (Braithwaite and Peterson), Shad was 
unable to identify any other persons that would have personal knowledge of the oral contract 
which was the subject of his First Cause of Action. (2SH p. 5). Likewise, he was unable to 
identify any other persons to support the remaining causes of action in his Verified 
Complaint. (2SH pp. 6-8). Holly admitted most of her knowledge was what her husband told 
her. She had no personal knowledge of many claims as she was not present. (HH depo, 
04/30/24, p. 40 and 06 06 24 pp. 262-263). 

RESPONSE: Undisputed to the extent that those were the names Shad identified 
in his deposition. 

122. When asked if he really believed that Gary was going to do a 1031 exchange and just 
transfer a third interest in land to Shad and a third interest to Gordon for nothing in return, 
Shad replied: 'that's an asinine question." (lSH p. 188) He claimed that Alpha Land would 
pay Gary back. When pressed for what Gary was to get in exchange from Shad for 
transferring him a one-third ownership interest in the real property, Shad replied to counsel: 
"Are you kidding me?".. .. "You are not kidding. I guess maybe I'm naive because I don't 
think you're stupid; I think your acting stupid" (ISH p. 188-189). His diatribe and name­
calling was a means to avoid answering a simple question. Calling defense counsel a 
"joker," in the final analysis, Shad was unable to provide an answer for what consideration 
was exchanged for the purported one-third ownership interest he was to receive. (ISH pp. 
189). The tluth as established by the conduct, actions and documents was that there never 
was a promise to transfer Shad a 1/3 ownership interest in the property. Shad admittedly had 
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contributed no money into the deal 'zero dollars." (lSH p. 169). In fact, ignoring the loans 
and 1/3 membership interest and opportunities granted him, he erroneously claimed: "I'm 
unaware of any benefit that I've had thus far." 

RESPONSE: Disputed. Shad testified (ISH p 188): 

A: I was comfortable working at the time with two ofmy family members on a 
handshake, John. Obviously, that ship has sailed. And my wife was right. And I was 
wrong. Should have had a contract that buttoned it up a little tighter. 

Q: Did you really think that Gary was going to do this 1031 exchange to buy 1,333 acres 
for 4.9 million and just transfer a third to you and transfer a third to Gordon? 

A: That's an asinine question, and it' leading. That's not what I said. I never said, I never 
said, that, but I did have - -

Q: So the answer is "No, you didn't think that"? 

A: The answer is Alpha Land, and through Alpha Land we would all have - - Gary would 
be paid back; the contract for deed would be assumed by Alpha Land. The contract for 
deed was mine. I didn't just sign this over for Gary to use for his own personal benefit. 
Alpha Land was the vehicle, John. The land - - and I've been through this over and 
over. So yonr question is: "Did you think that Gary would give you a third free and 
clear?" The value is in the land - - he is paid off. So "give me" isn't even part of 
this. 

Remainder of statements have been disputed in above responses. 

123. The records produced in discovery show that two years after Alpha Land Company was 
formed, Banner Capital was involved with a non-revolving promissory note and loan to 
Gary's LPs for $2.3 million. (2SH pp. 14-15; SH Ex 22, pp G-2029 - 2039). 

RESPONSE: Undisputed. This was a breach of the parties' agreement as Alpha 
Land was supposed to refinance the contract for deed. (Postma Affidavit) 

124. Gary signed on behalf of both LPs on March 29, 2022 which refinanced the contract for 
deed held by Gilding on the 779 acres. (2SH p. 15). 

RESPONSE: Undisputed. 
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125. As part and parcel of the Banner loan process, Ken Simpson, MAI, SRA, R/W AC, a 
certified real estate appraiser generated an appraisal which Shad was provided by Gary 
contemporaneously with the transaction. (2SH p. 15). Shad understood the loan was to 
refinance the contract for deed with Gikling which had been assumed and was fully 
informed. Yet, Shad claimed that the way in which Gary and Gordon took out the contract 
for deed "was contrary to our agreement," yet conceded the Banner refinance that Gaty 
undertook did reduce the cost of the borrowed funds and mortgaged 779 acres of the 1,333. 
(2SH pp. 15-17). In fact, Shad agreed that he had suggested that the contract for deed needed 
to get paid off to help reduce the cost to the company. (2SH p. 21). 

RESPONSE: Undisputed. 

126. The records of Pennington Title Company include a settlement statement when the 
$2.3M in funds from Banner were released to pay off the contract for deed the borrower was 
identified as the LPs, not Alpha Land Company. (2SH p. 17). Shad testified that "what 
Pennington Title did not disclose is the equitable role in the company by yours truly. Id. 
This was because having contributed "zero dollars," Shad did not have equity in the 
property. (I SH P. 169). 

RESPONSE: Disputed as to "zero dollars" comment as this has been responded 
to many times same as the statement about Shad not having an equitable interest in the 
property. See previous responses. Remainder undisputed. 

127. Ken Simpson's appraisal opinion and report for Banner Capital's refinance of the contract 
for deed recounts a "history of the property" situated in the northeast quadrant of Rapid City, 
within the limits of the City of Box Elder. (Simpson Report, 1). Simpson's March 10, 2022, 
report to Richard Braithwaite, VP of Commercial Lending at Banner Capital Bank recounts: 

"Shadrach's purchase of the various parcels was the initial transaction that 
"combined" the property in its entirety. The funding for this purchase was in part 
a contribution on the same day from the LPs as a down payment to Shadrach. A 
sale was then completed from Shadrach to the LP's which allowed for the 
necessary funding for the purchase and also served to allow the LP's to complete 
a I 031 exchange for the sale of some property in Virginia. The managing 
member of the LP's is Gary Howie. From there, Alpha Land Company which 
includes both Shadrach and Gary were formed as an entity that would purchase 
parcels from the LP's as the property is developed. " 

Simpson's report went on to explain that: 

"According to the borrower, total cost expended since October, 2019 is 
$391,439.83, which likely includes the other parcels not involved in this 
assignment. This amount reportedly includes mostly engineering expenses as 
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well as some grading, overall master plan design, legal fees and some 
miscellaneous expenses relating to fencing repairs, etc." (Simpson Report, 
1PL000232, PL000251). Per Simpson, the 779 acres as of January 17, 2022, had 
an appraised value of$5,190,000. Id .. 

Simpson's report reflects that Shad did not own any part of the 779 acres being refinanced 
to take out the contract for deed as a matter of recorded title. (PL000250; 2SH pp. 15, 23-
25). Shad was provided Simpson's report and its contents would have confirmed for him 
his "role in the company" and his lack of ownership of a one-third interest in the real 
estate. (1 SH pp. 88-89). Yet, when pressed about the refinance and the Banner proceeds 
of S2.3 million loaned to the LPs, Shad agreed that he had no knowledge of what 
happened or the "nature of how that was done" (2SH p. 18). Still he professed Gary and 
Gordon defrauded him. Shad's continuing theme was that he trusted his family and that 
he was "manipulated. (ISH pp. 36, 84; 2 SHpp 17, 43). 

RESPONSE: Disputed to the extent that it infers that Alpha Land had to own the 
property to refinance the contract for deed. Defendant's have produced no evidence that 
Alpha Land was not able refinance the contract for deed or use the property as collateral 
to obtain financing. This was the parties agreement and Banner Capital willing and able 
to refinance the contract for deed with Alpha Land (G-3234-3235) (Postma Affidavit). 
Remainder undisputed. 

128. Although he did not know how much of the company's money he had expended in the 
initial phases of the development exercising his "role," Shad agreed that the company was 
"on a shoestring budget" of limited capital. (2SH, p. 30). Shad was allowed to show 
$220,000 of expenses on his tax return to reduce his tax obligation and increase his basis in 
that for the short period of time, he was the titled owner of the property until it would be 
transferred to the LPs as had been discussed with CPA Postma long before Alpha Land 
Company was formed. (2SH p. 33) 

RESPONSE: Undisputed; however, Alpha Land was obligated to pay the tax 
consequence so it was to Alpha Land's benefit not Shad. 

129. When pressed that Shad's own conduct was a reason that the majority of members voted 
to change the operating agreement, Shad conceded that he and his half-brother, Kelly had 
"got crossways ... That's when stuff started really turning toward a new direction." (lSH p. 
244). Shad agreed Kelly was given exclusive right to market. (lSH p. 147). 

RESPONSE: Disputed as to Defendant's characterization of Shad's testimony. 
Undisputed that Shad and Kelly "got crossways" and that prompted Kelly to push Gary and 
Gordon into amending the operating agreement. See previous responses. 
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130. Regarding Shad's "discovery" of the fraud and deceit he claims was perpetrated upon 
him, Shad testified that his "aha moment" was in three "red flag" experiences as described 
below: 

a. The first "red flag" was when he received an email from Gordon regarding 
Banner Capital. Shad agreed in his testimony that Banner Capital was not involved 
until the refinance of the contract for deed with Gikling until March of 2022. 
According to Shad, Gordon had told Shad that Banner Capital needed to change the 
LLC's operating agreement for their lending requirements. (1 SH p. 192) Shad claims 
he then called Banner Capital's president who informed him they were ready to lend 
which made Shad believe that the change in the operating agreement was not driven 
by Banner's needs; but something nefarious was occurring and a "blatant deception." 
(!SH p. 193). Shad claims, he was promised $200,000 and had to sign a document 
under threat and that if it was paid, that he had to "stay out of our way." (lSHp. 193). 
What Shad described as a "blackmail" attempt revealed in a document has not been 
disclosed in discovery. (!SH p. 194) When asked if there was such a document in 
existence, Shad claimed it did exist. (ISH p. 194). No such document has been 
produced. 

b. The second "red flag" moment was when Shad was provided a revised operating 
agreement draft prepared by the Bangs McCullen attorneys. Shad described the 
operating agreement as a "crap burger. ' (!SH p. 193). The documents show that 
Attorney Jeff Hurd communicated the company' s intent to modify the agreement. If 
agreement could not be reached, attorney Hurd explained that a majority would make 
the decision. (Shad said he read tlu-ough it all and claims that the revised agreement 
surrendered all of his rights. (!SH p. 193). This prompted Shad to hire an attorney. 
Somehow, being provided notice that the majority of members were changing the 
document and providing the information to Shad was a "deception." The documents 
relating to Hurd's January 29, 2022, communications are found at SH Exhibit 10, pp. 
38-39. 

c. The third "red flag" moment was what Shad described as the "salute shit burger" 
which generated the amended operating agreement. (lSH p. 194). This amended 
operating agreement was drafted over a course of time following Hurd's attempt by 
Gary and notice was provided to all members that it would be voted upon. The 
minutes of the company meetings clearly show a history of why the operating 
agreement was being changed. (HH Ex 1, pp. HH 02-03; HH 11-12, HH-13-14, HH-
15-16) Rather than a request by Banner, the reason for the changes to the original 
operating agreement was that Shad's escalating conduct and unilateral actions were 
out of control, against the business judgment of the majority, and were threats to the 
company which needed to cooperate with the various players in development. (HH 
Ex 1 p. 12). Gary's concern was that in its original form, the operating agreement 
permitted any member to bind the company. (See, Ex. 4 to Defendants' Answer to 
Verified Complaint and Counterclaim, Operating Agreement 14). Shad was acting 
unilaterally, without coordinating with his partners. (Gary's Answers to Interrogatory 
Nos. 50, 71). 
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RESPONSE: Disputed as to defendants' characterization of Shad's testimony and 
opinions of it. Undisputed to the extent that Shad's testimony in its entirety speaks 
for itself. 

131. Regarding his claim that Gary and Gordon promised Shad that he would receive a one­
third ownership interest in the land, Shad conceded that in his meetings with Postma, Wick 
and Kirch prior to the formation of Alpha Land Company he never expressed that he was to 
have a one-third ownership interest in the property. (ISH p. 196) Shad also conceded that 
Alpha Land Company would only acquire ownership in parcels; 'that was how it was going 
to work.' ,(ISH p. 207). Shad agreed that he knew that Alpha Land would only be purchasing 
parcels as the land was being developed and that the four comers ofthe documents provided 
that information. (ISH p. 208). Yet, he still suggested that "material terms" were not in the 
documents and said: "And if we're going to get into a pissing match about what is there and 
what's not, we're not getting anywhere." (lSH p. 209). Frustrated by the fact that the 
documents, words and actions revealed facts contrary to his subjective belief of having an 
ownership interest, Shad said not to 'take his word for it" but that "experts" would explain 
that his belief would be minored by their 'testimonies." 

RESPONSE: Disputed to the extent that Shad's claim regarding his expected interest in 
the property has been explained many times in previous responses. Undisputed that the 
material terms of the agreement were not in the purchase agreement he signed with Garys 
LPs. They could not be as explained in previous response. 

132. Named as his "experts" were Wick, Kirch, and Postma. (lSH p. 208-209). In Shad's 
words, they were like "eyewitnesses of Jesus Christ. You can refute it all you want, but they 
saw it." (lSH p. 209). No testimony has been produced from these individuals supporting 
Shad's claims. 

RESPONSE: Disputed. An affidavit has been filed on behalf of James Postma. 

133. On January 29, 2022, attorney Jeff Hurd wrote a letter to the members of Alpha Land and 
Kelly Howie regarding "Reorganization of Alpha Land Company." (SH Ex. 10, p. 038). 
Kelly had requested Hurd to help the company amend the original operating agreement 'To 
more closely match how you intend the Company to function. " Relative to the provisions of 
the original operating agreement and amendment by a majority, Hurd explained that he did 
not represent any of the members individually and that "[i]f you disagree on the terms of 
those documents, then we will act on the instruction of the majority of members." Id. (Later, 
as Shad was threatening legal action against Gary and Gordon, on May 31, 2022, attorney 
Roger Tellinghuisen replied to an inquiry by Gordon regarding Shad 's conduct and his 
expulsion for misconduct or engaging in conduet which thwaits the company's purpose. (SH 
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Ex 10, p. 053). Shad had insisted that Gary and Gordon's change to the operating agreement 
was illegal citing state statutes. (SH Ex 10, p. 054). To this Tellinghuisen conferred with his 
partner regarding amendment by majority vote (SH Ex 10, p. 055). His partner, attorney 
Curtis Jensen, replied and opined: "Operating agreement controls. Chapter 47-34A is just the 
default if there is no operating agreement or if operating agreement is silent as to the 
particular matter. Just certain fiduciary duties can't be waived by the operating agreement." 
Tellinghuisen sent the response to Gordon and advised: "You're good to go-the Operating 
Agreement controls." (SH Ex. 10, p. 53). 

RESPONSE: Undisputed to the extent that the documents speak for themselves and are 
opinions of those who made the statements. 

134. Shad was upset with the proposed changes to the operating agreement which had been 
generated by Hurd's office. So, Shad hired independent legal counsel in Stephanie Trask, an 
attorney who had called Hurd and conveyed that her client "is concerned about the direction 
the Company is headed, particularly with regard to Company management between the 
Members. (HH Ex I, HH-08). On March 15, 2022, Trask wrote: 

Regardless of the imprecise and contradictory language in the original 
Operating Agreement, it has become apparent to Shadrach that his two 
fellow Owner-Members, Gordon Howie and Gary Howie, also have 
no intention of honoring the intent of the original Agreement. 
(Letter dated March 15, 2022; HH Ex 1, emphasis added). 

Trask proposed that Shad would accept one of two options, namely: 1) a buy-out of "his 
one-third (1/3) ownership interest in the Company, reflecting a value of S45 million" or a 
"discount" to $36 million conditioned upon 'the Company will execute a written agreement 
to implement and maintain all covenants that have already been developed for the subject 
property development, including street names, or 2) the members would determine a method 
for valuing the company, a value would be established and each Member's value would be 
defined with a 1/3 ownership and an Amended Operating Agreement would be created and 
executed. 

RESPONSE: Undisputed. 

135. The proposal set out in the Trask March 15, 2022, letter was rejected. Trask apparently 
did not appreciate that Alpha Land Company did not own the land or had been told by Shad 
what he wanted Trask to believe was the ease. An ownership and encumbrance report from a 
title company would have shown who was the titled owner and the transactions from 
Gikling and Sullivan. 
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RESPONSE: Disputed as to Defendants' speculation of what Shad told Trask and what 
she thought. 

136. On March 21, 2022, Shad authored and sent an email to Gary, Gordon and the attorney 
he had hired (Stephanie Trask) in what he self-described as an effort to "mediate" the 
"ongoing potential risks we saw and based upon my partners' behaviors ... " p. 197; SH 
Exhibit 8, PL00665; also found at SH Ex. 11, p. 178). Five enumerated topics were listed by 
Shad and he titled his email as "Developers Operating Agreement. (SH Ex 9, PL00665, ISH 
p. 197-198). 

RESPONSE: Undisputed in that the documents speak for themselves 

137. In his March 21, 2022 email, Shad's proposed "honoring original intent by specific 
defmition: Example: 1,333 acres owned by HP Park LP is designed solely and 
unequivocally for future development by Gordon Howie, Gary Howie and Shadrach 
Howie with all net proceeds split evenly 33.333 percent." (SH Ex 9, PL00665; ISH p. 
197-198)(bold emphasis added). 

RESPONSE: Undisputed 

138. The words "honoring original intent" were Shad's words. Sending the email to the other 
members was his conduct. The March 21, 2022, email was written some two years after 
Alpha Land Company had been formed and nearly two years after he had transferred all 
interest to the LPs on April 6, 2020. The email was written nearly two years after Gary had 
loaned him $150,000 for the purpose of constructing homes, a task he admits he was unable 
to timely complete. The email was written after repeated issues Gary and Gordon had with 
Shad not agreeing to cooperate with their plans together with conflicts not only with them, 
but also with Kelly, the City of Box Elder, and the company's own engineers. Shad was 
asked the following question and gave the following response: 

Q: When you said "honoring original intent," that was the original intent that you 
understood it to be from the very beginning, correct? 
A:No. 

(lSH p. 198) 

However, when pressed for an explanation of his term "original intent," Shad said that 
his placement of the colon in the email was a "mistake" and that the sentence was "a run-on 
sentence. (!SH pp. 201-202). The discussion continued and Shad was asked: 
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Q: So when you use the term "original intent," aren't you referring to something 
in the past? The "original intent" of what we intended to do? 
A: That's correct, but what you are implying is that this is that original intent. 

This is a new scope that I was willing to give a little ground on that would 
still honor it. 

(ISH p. 201-202). 
At this point, defense counsel pointed out that in his "honoring original intent" email of 

March 21, 2022, he said nothing about a one-third ownership interest in 1,333 acres. (ISH p. 
202). Shad's email was copied to his counsel, Trask. (ISH p. 204). So, Trask would have had 
proof of her client's original intent. Item #4 in Shad's March 21, 2022 email referenced 
covenants which he acknowledged still had not been completed. (SH Ex 9, PL00665; ISH pp. 
202-205). The documents show that over time, while discussed, covenants were never adopted. 
(See, Gary's Answers to Interrogatories, Nos. 5 and 6). 

RESPONSE: Disputed to as to the statement that Shad did not cooperate with 
their plans, and that he had conflict with Box Elder and the company engineers. 
Defendants have not produced any evidence that Shad had any conflicts directly with the 
City of Box Elder, or their engineers or that he didn't cooperate with their plans. Shad 
was vocal to the other members that he disagreed with their decision to wait and do 
nothing and that he wanted to take certain actions, all of which he did not take. Shad was 
vocal to the other members about his feelings towards Box Elder but have produced no 
evidence that he interacted with Box Elder in anyway that compromised Box Eider's 
cooperation in the project. Shad's claim regarding what was promised to him by way of 
ownership in the property has been explained several times in these responses. (#50, 68) 

139. Shad's wife revealed that Shad was told by his attorney, Stephanie Trask, that in her 
professional opinion, Shad had no protection from being kicked out of the partnership or 
being replaced. (ISH pp. 247-250; HH p. 8; HH Exhibit 1, HH 05-06). Holly listed two 
conversations over speaker phone which she, in turn, related to Gary and Gordon in a 
message on March 29, 2022. Id. Shad conceded he was told this by Trask to whom Shad had 
provided the pertinent documents. (ISH p. 250). 

RESPONSE: Undisputed. 

140. By April 1, 2022, the members were still not getting along. (HH p. 58). Holly went to a 
company meeting and as reflected in the minutes (HH Ex 1, HH 01), she attended trying to 
be, in her words, a "mediator." (HH p. 58). 
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RESPONSE: Undisputed. 

141. Holly knew that Gary's LPs owned the land and that Shad had issues with what he 
believed was the majority's ability to "kick him out" of the company and sell the property 
and he would be left with nothing. (HH p. 74). Holly explained the big problem was that 
"we think that it isn ot legal for them to change the Operating Agreement. They are saying 
they can do it with two votes, which leaves Shad the third guy out." (HH pp. 77-78). Holly 
conceded she did not know if a change in the original operating agreement by the majority 
of members was legal or not. (HH p. 78). That said, Holly agreed that when she later 
reviewed the discovery produced in the case, she saw emails from attorneys Roger 
Tellinghuisen and Curtis Jensen that in their professional opinion, the changes to the 
operating agreement could in fact be made. (HH p. 79; compare SH Ex. 10, p. 53). 

RESPONSE: Emails from attorneys are undisputed to the extent that they are 
opinions. Remainder undisputed. 

142. Holly was privy to discussions her husband had with his attorney and what was told him 
in the Spring of 2022. (HH p. 79). Sitting next to her husband, on two occasions Holly 
overheard conversations on a speaker phone between Shad and his attorney, Trask. (HH p. 
8283). The attorney and Shad discussed the original Operating Agreement and language 
about redrafting it. (HH p. 82). Holly listened to Trask tell Shad that the original Operating 
Agreement was valid. (HH pp. 83-84) 

RESPONSE: Undisputed to the extent that this was Hollys testimony. 

143. The communication between Shad and Trask lost its "privilege" when Holly sent Gary 
and Gordon an email on March 29, 2022, which related her husband's attorney/client 
communications with Trask. (HH p. 79-86; HH Ex I, p. HH 05). Holly's email to Gary and 
Gordon states in relevant part: 

I do have to tell you that every agreement Shadrach has sent to the 
lawyer. In her professional opinion, she is telling Shadrach that he has no 
protection from being kicked out of this partnership or being replaced. 
She is telling him that those documents are poorly structured and arent in 
his favor. I'm sharing this with you so that you may understand where 
some of his suspicions are coming from. You will need to decide if you 
believe [Trask J to be a snake that is whispering in his ear, or if she is 
right. ... 1 know that your (sic) all have good intentions but it is important 
to 
Shadrach to protect and secure what he believes to be a pan of his 
destiny. Fundamentally his attitude has been hard to deal with but I don't 
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think his intention is wrong or evil. 

(HH Ex 1, p. HH 05). 

RESPONSE: Undisputed to the extent that this was an email sent by Holly 
expressing her opinions. 

144. Shad conceded that the original operating agreement provided an equal and even 
distribution of net proceeds and losses split evenly at 33 1/3 percent. (ISH p. 204). 

RESPONSE: Undisputed. 

145. On April I, 2022, a company meeting was held. (HH pp. 63-67; HH Ex I, p. HHOI). 
Gary and Gordon attended. Shad did not. Holly was present in Shad's place and suggested 
they listen to a phone call from "Bruce of Consolidated Const." about a prospective 
undisclosed buyer "for the entire project." Id. Discussion was also held to consider street 
names which had been submitted by Shad and the following names were approved on 
Holly's motion: "El Shaddai, Emmanuel, Iatros, Yatsar, Yahweh, Magen, Miglol, & Abba." 
A motion was made by Holly that buyers would be asked to consider using V Rod rebar, and 
to consult with Shad to "learn the merits ofV Rod." Id. "IF buyers choose not to use V Rod, 
they would be asked to sign a waiver of liability." This motion was unanimously approved. 

Holly made another motion to approve a sale of 60 acres located at Cheyenne Boulevard, 
subject to negotiations with partners. This motion also unanimously carried. Id. A third 
motion was made by Holly which was approved unanimously "that any offer on the entire 
project from Bruce/Consolidated Construction include "provisions acceptable to Shad." 

RESPONSE: Undisputed. 

146. Holly initially testified that Shad didn't have an option to be an active member of the 
business and that "every time [Shad] would suggest something, they [Gary and Gordon] 
would either not reply to him or they would tell him no." However, when forced to admit 
that every motion she made on Shad's behalf at the April 1, 2022 meeting was approved, she 
backed off the suggestion. (HH pp. 66- 67). 

RESPONSE: Undisputed to the extent that Holly's testimony speaks for itself 
and express her opinions. Dispute Defendants characterization that she backed off the 
suggestion. 
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14 7. As his personal finances and attention to a myriad of other projects distracted him, Shad's 
conduct and actions progressively worsened in spite of warnings from members. Emails he 
wrote reveal him to be unhinged and, at times, removed from the reality self-proclaiming 
that the project was his alone. In his email of April 4, 2022, titled "Perspectives suck" he 
scolded Gary and Gordon and raved of how he was being unappreciated and mistreated 
financially regarding a number of properties unrelated to the project. (HH Ex 1, p. HH 10). 
In particular, with regard to Alpha Omega, his state of mind is revealed when he wrote: 

"This property will never be developed by you. This is meant for me 
to develop. And time will clearly show your methods produce loss, not 
progress. You are an expert in losing real estate. I have done everything I 
can to bless and enrich your life, but you are just a realtor to the soul. 
Prove me wrong. I doubt it." (HH Ex 1, p. HH lO)(bold emphasis added). 

Shown the "Perspectives suck" email at his deposition, Shad reluctantly admitted he 
was its author and that it was his "intention to communicate (his) thoughts at the time 
with regard to a number of different properties including the Alpha Omega. " (1 SH pp. 
20-22). 

RESPONSE: Disputed as to Defendants opinions and characterizations unsupported by 
the record. Shad explains in his testimony that his role was in development and this 
statement was made in reference to the promise that was made to him--that his role was 
in development. This is what he means when he says "it was meant" for him to develop. 
That was the agreement. He also explained that the statement "this property will never be 
developed by you" was in regards to Shad's belief that Gary and Gordon are in capable 
of developing at a profit. They simply don't know how to do it. Shad explains that his 
dad outsources everything and "when you hire everything out, your profits are out the 
door". Shad believes in doing as much in-house work as possible to save costs. 
Defendants are taking Shad's words out of context, implying that he thought the project 
was his alone. The knew that they all had important roles to play, his however was in 
overseeing the site development and he worked in that capacity, never compensated as 
promised, until the defendants decided to take it away.(lSH 21-23) 

148. On April 8, 2022 another meeting of the company was held. Shad was not present. Holly 
was present and was approved as Shad's proxy. (HH Ex 1, p. HH 02). It was agreed 
unanimously that progress of the development would be reviewed on May 1, 2023. The 
minutes state: "Ifby that date, no acceptable progress has been made, the group will consult 
legal counsel to review all options available. It was agreed that Stephanie Trask would be a 
good candidate to legally represent and advise the group." Id. A version of the operating 
agreement drawn by Gary was presented for consideration which the group agreed to 
review. Amendments of sections were proposed and voted upon, all of which were subject to 
change by a majority vote. Additional items of discussion included street names, to which 
Shad was to "submit a list of proposed street names for each phase as it is developed. The 
minutes recorded that "[m]embers will vote on street names, with Shadrach given the 
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opportunity to submit names for approval." Id. Covenants for the property were briefly 
discussed and "[i]t was agreed that should be a topic for discussion at a later meeting. " 

RESPONSE: Undisputed. 

149. Minutes of the April 8, 2022, meeting were sent to the members for approval. (HH Ex 1, 
p. HH 04). Concerned that the minutes did not include a topic of previous language 
suggested by Gary, Holly wrote to make sure the topic of how parcels would be sold was not 
forgotten. Id. Holly wanted to make sure that a matter of unanimous agreement adopted at 
the meeting was an accurate statement and that it spoke to the intentions of all the partners, 
namely: 

Although the Alpha Land Company, LLC, Operating Agreement allows 
various investments and operational activities, the primary function is to 
develop land purchased from RWMotel and Manner, LP, and Ridgewood 
Park, LP. To that extent, the overriding and most important function of 
this LLC is to guarantee that the net income from development goes in 
equal proportions to Gordon Howie, Shadrach Howie, Gary Howie, 
and/or their estates and beneficiaries. And that the marketing income 
from this development goes to Kelly Howie and/or his estate or 
beneficiaries. It is each partner's responsibility to ensure that this 
happens. 

(HHpp. 70-73; 77; HHEx 1, pp. HH 02-03). 

RESPONSE: Undisputed 

150. The reason Holly made sure the above language was adopted in the company's minutes 
was as stated in her email of April 9, 2022: "I think by specifying the intent that includes the 
land, this will make it more specific and less suspicious. 't (HH Ex. 1, p. HH 04). 
Conspicuous by its absence is a reference to Shad's claims to a one-third ownership interest 
in the property or any of the other "material terms" he now suggests in his lawsuit which 
were orally promised. 

RESPONSE: Undisputed as to Hollys statement "I think by specifying the intent that 
includes the land, this will make it more specific and less suspicious. 't (HH Ex. 1, p. HH 
04). The remainder is disputed as it makes inferences and commentary not suppmted by 
the record .. 
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151. Holly testified that she had told Gary and Gordon that Shad was "suspicious" of their 
actions as they worked to revise the operating agreement and that the above language, 
adopted in the April 8, 2022, meeting gave her more comfort and would be "more specific 
and less suspicious." (HH pp. 73-74) As Shad's proxy, Holly felt that "he would be okay and 
on board with those decisions and those things." (HH pp. 73-74). Holly confirmed that prior 
to the meeting, Holly had visited with Shad about the concepts. Holly testified as follows: 

Q: So you had visited with [Shad] about the fact that Alpha Land didn't own the 
1,333 acres, that he didn't have a one-third interest in those, only that Alpha 
Land could buy the parcels from Gary's LPs, correct? 

A: Correct. 

Q: And one of the problems that I assume Shadrach was having was that there 
was no exclusive dealings set forth with any of [the] documents that said that 
Gary was obligated to do this for as long as he owned the 1,300 - 1,333 acres, 
right? 

A: Yes. 

(HHp. 76). 

RESPONSE: Undisputed to the extent that it is Holly's testimony and reflects her 
op1mons. 

152. Shad did not believe that Gary and Gordon could get the development completed and that 
it was meant for him to develop. (HH p. 87; ISH pp. 22-23). In spite of Gary and Gordon 
fronting all of the money for the purchase of the ground, Holly testified that "Shad felt like 
they were stealing his dream, stealing his idea, and kicking him out" . "that's the way he 
felt." (HH p. 88). This was, according to his wife, Shad's state of mind, even though he had 
not put any money into the project. 

RESPONSE: Disputed as to Shad's statement that it was meant for him to develop. See 
previous response. Undisputed to the extent that it states Shad and Hollys testimony and 
opinions. Disputed as to the statement "even though he had not put any money into the 
project." As responded to previously. 

153. Holly agreed that Shad's beliefs that Gary and Gordon were stealing his dream was not 
"rational" given the assistance that his father and uncle had provided to Shad. (HH pp. 88-
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89). Holly agreed that when the company was in default, it was Gary who came up with the 
money personally to pay company expenses and ongoing interest and costs. (HH p. 89) 
Holly did not view that Gary or Gordon were stealing Shad's ideas or stealing something 
from Shad by that conduct. (HH p. 90). Holly agreed that it was Gary who funded Alpha 
Land to pay Shad's tax obligation to the IRS of $220,000 which was the consequence of his 
sacrificial lamb involvement in the 1031 exchange. (HH p. 92). 

RESPONSE: Undisputed to the extent that Holly's testimony speaks for itself. She also 
testified that she didn't think Gary and Gordon fulfilled their promises to Shad. (HH 
P.261) 

154. Shad's actions and conduct compromised Alpha Land. The conduct and detriment are 
detailed in Gary's Response to Interrogatory No. 71 in twenty-nine bullet points. (See Gary's 
Answers to Interrogatories, No. 50, pp. 30-34 of72; No. 71, pp. 42-47 of'72). It was Shad's 
conduct which prompted the revisions to the original operating agreement by majority vote. 
Id. 

RESPONSE: Denied. Defendant's have not provided any evidence that Shad did 
anything that caused the City to delay in approving the project. 

155. On April 29, 2022, Shad communicated that he was again "broke" and needed more 
money. Shad proposed that Gary provide him with yet another loan. (See Gary's Answer to 
Request for Admission No. 37, page 55 of 72). Gary had previously funded Shad with the 
$150,000 personal loan (Construction Loan Agreement) two years previously as an impetus 
to construct homes at 508 and 512 W. Sunnydale. Not having been timely completed by 
Shad and given the negative financial returns, Gary nonetheless offered Shad another 
$50,000. (HH 04 30 24 depo p. 141). Shad immediately refused the offer on May 2, 2022 
and said he was terminating all dealings with Gary. (Gary's Answer to Request for 
Admission 37, page 55 of72; see also HH pp. 144-146). 

RESPONSE: Undisputed that these are Gary's claims. Shad was loaned money to build 
the homes because that was the agreement and the funds loaned were not sufficient and 
promised walking money didn't come 

156. Development delays were due to a myriad of causes and obstacles. Lots were not being 
sold in the first two years and the company was without sufficient funds to meet its 
obligations. (Gary's Answers to Interrogatories Nos. 70, 72). 

RESPONSE: Undisputed. Alpha Land had the ability to capitalize using the land but 
was not, see previous responses 
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157. During the two years from the formation of Alpha Land Company and its agreement with 
Gary's LPs, expenses for engineering and infrastructure were required. These costs were 
able to be paid with Gary's financial assistance. (Gary's Answer Interrogatory Nos. 70, 72). 
The contract for deed had been refinanced with Gary and Gordon's personal guarantees 
providing a lower interest rate. Loans of $500,000 and $5,000,000 were secured through 
Bank West by the LPs with Gordon and Gary cosigning on notes which encumber the Tract 
1 of the Alpha Omega Subdivision. (Gary's Answer to Interrogatory No. 48). 

RESPONSE: Undisputed. This was done in breach of parties agreement. 

158. In March of 2022, Banner Capital loaned the LPs $2,300,000 with a monthly payment of 
$76,704.48. Id. This "refi," along with application for grant funds and continued cooperation 
with Box Elder got things moving for the company; but still distributions of net profits did 
not pass to members until September 2, 2023 of $10,000 per member. (See, Gary Answer 
Interrogatory No. 74). 

RESPONSE: Undisputed. 

159. Gary explained his accurate understanding that an LLC is not able to make distributions 
if the company would not be able to pay its debts as they become due in the ordinary course 
of business. (See Gary's Answers to Interrogatories Nos. 83, 84, 85). 

RESPONSE: Disputed. Alpha Land should have had the ability to meet its financial 
obligations had their agreement not been breached. 

160. Minutes of the company meeting held April 26, 2022, record that members Gary and 
Gordon were present and Holly was approved as "official representative for Shad as partner 
of Alpha Land Co., LLC." (HH Ex 1, p. HH 11). A number of issues were presented 
including: 

Shad's Spec House expenses, the January 14, 2020, Purchase Agreement between Gary's 
LPs and Alpha Land Co., Income Tax and allocation of expenditures, Street names, an updated 
operating agreement, progress on the project with Box Elder and a recent email from Shad's 
attorney. 

(HH Ex 1, p. HH 11). 

RESPONSE: Undisputed. 

161. At the April 26, 2022, company meeting, both the updated operating agreement and the 
purchase agreement were copied to all in attendance. The minutes reflect that as the 
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purchase agreement was reviewed, all members recognized that Alpha Land Co. was in 
default of that agreement and that Gary had agreed to personally contribute several hundred 
thousand dollars to pay costs. Holly moved that the expenses for that past year be allocated 
to Gary for tax purposes per CPA Postma's agreement that the process was acceptable. Id. 
(The same treatment Shad had received in 2020). Also discussed was information received 
by members that Shadrach had discussed blocking a potential sale of 60 acres, contrary to 
the unanimous approval of that sale at a company meeting on April 16, 2022. (HH Ex I, p. 
HH 12). Likewise, the information suggested that Shadrach was "stopping or killing" the 
Cheyenne Blvd. TIF 1 with the City actions which as recorded "could be very detrimental to 
ongoing progress with Box Elder and others instrumental to our success." A year before, on 
April 8, 2022, Shad had agreed to allow Gary and Gordon until May 1, 2023 to succeed with 
negotiations with Box Elder. His conduct in the minutes of April 26, 2022, was 
characterized in the minutes as "completely inappropriate and unacceptable. " Further that 
"[i]t is a serious breach of fiduciary responsibility to the Alpha Land partnership and clear 
violation of the General Standards of Conduct of Alpha Land Co. (Section 11 of operating 
agreement). Id. The minutes further reflect that the majority of meeting's time was devoted 
to the actions of Shad and "how to appropriately deal with them" and that important issues 
would need to be tabled to a later meeting. (HH Ex 1, p. HH 12). 

RESPONSE: Undisputed to the extent that the meeting minutes speak for themselves 
and they reflect opinions of the members. 

162. Gary and Gordon continued to work on amending the original operating agreement 
following Attorney's Hurd's attempts. Gary drafted revisions and exchanged it among the 
members including Shad throughout April of 2022. 

RESPONSE: Undisputed. 

163. The minutes of Alpha Land Company confirm that notice was sent to the company 
members that a May 2, 2022, meeting would be called to vote upon the amended and 
restated Operating Agreement. (HH Ex I, p. HH I 5). The meeting did not get called to order 
until 7:40 p.m. "after waiting to give all members every opportunity to arrive." The minutes 
reflect "[t]he official purpose of the meeting was to consider proposals for amended 
operating agreements presented by members. All members were invited to submit 
proposals." Id. After an update of progress of the company made in fourteen bullet points, 
the only proposal offered was the "Amended and Restated Operating Agreement" which was 
included to the members in the fmmal notice of the meeting. Id. After roll call, the vote was 
recorded and the motion to approve the new operating agreement passed by majority. 
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RESPONSE: Undisputed to the extent that the meeting minutes speak for themselves 
and they reflect opinions of the members. 

164. Neither Shad nor Holly attended the May 2, 2022, meeting. Holly testified: "[w]e didn't 
go because we knew-like basically Shad felt like he-he didn 't have a voice anymore; that 
they had already made up their mind on what they were going to do, and they were going to 
do what they wanted to do no matter what." (HH p. 96). According to Holly, Shad has 
harbored this belief to the present time and testified that she did not think he could remain in 
business with them with that belief and attitude. (HH p. 96-97). 

RESPONSE: Disputed, Holly answered yes the to the question, do you think its hard for 
him to remain in business with them, not that he couldn't. (HH p. 96-97). 

165. In addition to the $150,000 loaned to Shad by Gary Howie, Alpha Land Company, LLC 
advanced $30,704.84 following its formation to Shad to complete construction work on the 
project. (HH pp. 170-175; HH Ex 1, pp. 054-55). 

RESPONSE: Undisputed. 

166. The dates, check numbers and sums totaling $30,704.84 advanced to Shad were issued 
upon the checking account of Alpha Land Company, LLC and were presented for discussion 
at the April 1 1, 2023 company meeting and later identified in Holly' s testimony (HH pp. 
171-175; HH Ex. 1, pp. 57, 59-62) as follows: 

January 20, 2022 Check# 1115 
January 20, 2022 Check #1116 
January 20, 2022 Check #1117 
January 24, 2022 Check#ll18 
January 24, 2022 Check #1119 
January 25, 2022 Check #1120 
January 26, 2022 Check #1121 
February 10, 2022 Check 1123 
February 17, 2022 Check 1125 

(See also, Defendants' Counterclaim, 10). 

RESPONSE: Undisputed. 
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167. Holly had asked Gaty to provide "a spreadsheet of what Shadrach's debt to you and 
Alpha Land is and what payment has been credited." (HH p. 171; HH Ex 1, p. 57). Gaiy's 
responsive email outlined the list showing the itemized checks (as set out above) along with 
the amounts, check number which totaled $30,704.84. (HH Ex 1, p. 75). 

RESPONSE: Undisputed. 

168. In spite of notice and demand requesting repayment at the company meeting held on 
April 1 1, 2023, and same having been made part and parcel of Defendants' counterclaim, 
Shad admitted in his deposition that he has not repaid Alpha Land Company, LLC any 
portion of the monies loaned, the total of which is the amount of $30,704.84. (2SH pp. 191-
192; 193). 

RESPONSE: Disputed. Shad and Holly were led to believe that these funds would be 
paid back in the same manner as the loan for $150,000. G-3331 

169. Likewise, Holly admitted that the $30,704.84 is owed to the company, and testified: "It's 
owed to them" ... "[t]here is no dispute." (HH pp. 175). 

RESPONSE: Disputed. She above response. 

170. Shad agreed "[the $30,704.84] was simply a loan." Asking and answering his own 
question, Shad revealed: "Do I owe it? Yes, I owe it." (2SH pp. 191-192; 193). 

RESPONSE: Disputed. See responses to 168 and 169 

171. When asked why he had not yet paid the money back, his answer was "because I'm in 
litigation with members of Alpha Land ... and further explained that "the counterclaim is 
laughable, in my opinion." (2SH p. 192). "It's laughable to the level that they have extorted 
and robbed me to come back with something petty like that." (2SH p. 192). 

RESPONSE: Undisputed to the extent that it represents a portion of Shad's testimony. 
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172. Pressed for a time frame when the $30,704.84 would be paid, Shad made the disclosure 
that it would have to take a judgment from a court to pay the money back "because right 
now I do not have the ability to pay that right now." (2SH p. 194) 

RESPONSE: Undisputed to the extent that it represents a portion of Shad's testimony. 

173. Shad demonstrated his outward hostility to the Box Elder staff when he attended a 
meeting of the planning and zoning group on March 23, 2023, and expressed concerns 
erroneously representing himself as having a "one third ownership" in the Alpha Land 
project. (2SH pp. 211-215). Telling the staff that the City used terrible planning regarding a 
secondary road that Shad deemed necessary and that there was not a "qualified city planner" 
in the process, Shad's comments included: 

"My powder is dry, but it's a big cannon.', 

He was "[a]bout ready to light the fuse" with regard to traffic concerns. 

"I don't want to be the guy to litigate you, but I'm giving you fair warning: If you 
guys don't do it, you will be forced to do it, and it might be yours truly. I've 
held back as long as I am willing to hold back.,, 

(2SH p. 212). 

Shad agreed that his comments to the City were made at a time when the company 
needed to cooperate with the City. Id. Shad agreed that his uncle had to write an apology for 
Shad's conduct. Unremorseful, he confessed: "What it did was exactly what I knew it would do, 
and it would get a response out of my uncle. It got exactly what I needed. (2SH p. 213). 

RESPONSE: Undisputed to the extent it represents a portion of Shad's testimony but 
does not give context for why those statements were made and this statement was made 
after the City had approved development. Shad agreed that his uncle wrote an apology 
not that he agreed he needed to. 

174. Shad testified that got the "clarification" he "needed" from his threats to the City staff, 
namely, that the majority of members were not going to force the City's hand. (2SH p. 214). 
To this day, Shad remains defiant and ready to sue the City. As late as his June 28, 2024, 
deposition, Shad said: "I would be happy to take Box Elder on" with the right "group of 
attorneys" stating: "[y]ou would be in a position to force Box Elder to do what they're 
required to do." In spite of the company having worked in cooperation with the City of 
Box Elder, Shad remains certain that Box Elder is still involved with the "pay to play" game 
of extortion he opines to exist. Id .. 
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RESPONSE: Disputed to the term "threats". Undisputed that Shad believes Box Elder 
engaged in unfair practices and should be held accountable but he has not taken any such 
action 

175. On April 7, 2022, Shadrach's attorney, Stephanie Trask, sent an email to Gary, Shadrach 
and Hollie Howie writing: "I do appreciate your acknowledgement (in other 
correspondence) of the many uncompensated contributions that Shad has made for the 
benefit of the partners and the partnership; Shad has advised me that his contributions were 
meant to be gestures of gratitude, and commitment to the family venture, and he does not 
wish to accept compensation." (SH Ex. 13, p.G-0159). Trask had been asked to assist in 
reviewing and proposing amendments to the company's operating agreement. Review of the 
correspondence confirms that Trask was trying her best to mediate the disputes between 
Shad and the members of the company. Yet, through the words of his own attorney, 
Shadrach clearly, decisively and unequivocally expressed he wanted no compensation for 
the work and materials. 

RESPONSE: Undisputed to the extent the email speaks for itself and that this email was 
part of negotiations and mediation efforts on behalf of Shad 

176. To confirm the extent of damages claimed in this lawsuit, Defendant's Request for 
Production (2SH Ex 14) asked that Shad provide documents which established his claim for 
personal labor and cost of material. (2SH p. 155-166). A list was produced in discovery 
which totaled the sum of S648,000 which included $299,855 of funds "due at closing" and 
other materials and labor costs. In response to questions about whether these monies were 
being claimed as his damages, Shad testified: "I'm not claiming as damages." (2SH p. 161). 
Shad was then asked if any of the sums listed were due him for his role in development and 
he testified that "all of them are not." (2SH p. 162). For further clarification defense counsel 
asked the following questions and received the recorded testimony: 

Q: So these are values of things that you did, but they are not claims that you're 
making for damages in the case, is that right? 

A: That is fair. 
(2SH p. 163). 

RESPONSE: Disputed. Misrepresents Shad's testimony. It is unclear what values Shad 
was referring to when he said that is far. 
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177. Geotechnical engineering reports generated on August 12, 2022, required engineered fill 
for new structures on the property (SH Ex 11, p. 069). When this information was released 
(SH Ex 11, p. 179), Shad's early announced plans to buy 1.5 million bars of V-rod rebar 
from his Canadian source and mandating their use on the Alpha Omega property were in 
jeopardy. (2SH p. 95; See recommendations of American Engineering Testing, Inc., (AE T) 
by Reports dated 11 25 19 at SH Ex 11, pp. 16-18 and 08/12/22 at SH Ex 11, pp. 69-71). 
During his testimony, Shad admitted that there was nothing in the geotechnical report with 
which he disagreed. (2SH p. 96). Claiming the AET report had nothing to do with 
monolithic slabs on the homes he had built at 508 and 512 Sunnydale, Shad wanted to move 
on to another subject during his deposition. (2SH p. 97). Of course, the project contemplated 
more than just two lots and homes rather thousands of lots. 

RESPONSE: Disputed that Shad was in jeopardy with Vrod. This nothing in the 
evidence to suggest that. The AET reports did not prevent the use of noncorrosive rebar. 

178. The documents produced in discovery show that upon release of the AET report, Shad 
was vehemently disagreeing with the recommendations of the geotechnical engineers 
representing that his "value engineering" would solve all issues with subsurface moisture 
and settling. (See SH Ex. 11, pp. 167, 169-177); Gary's Answers to Interrogatory Nos. 5, 6, 
pp. 7-13 of 72). Shad attempted to have Mike Albertson, a civil engineer bless the use of V­
rod and ignore the engineered fill requirements regarding 129 lots that were ready in May of 
2023 for sale. (SH Ex 11, p. 182). Albertson was unwilling to provide an opinion to Shad 
regarding geotechnical recommendations as it was outside the scope of his expertise and he 
was not wanting to take the role of mediator given the disputes he was seeing between Gary 
and Shad. (SH Ex 11, p. 182) 

RESPONSE: Undisputed that Shad disagreed with the fill requirements but the repmt 
does not prevent the use ofrebar so long as it meets the requirements of the report. 

179. Alpha Land Company had a number of reservations about Shad's demand mandating V­
rod in covenants. (Gary's Answers to Interrogatory Nos. 5, 6, pp. 7-13 of 72). Risks were 
noted in company minutes of a meeting held on June 8, 2022. (SH Ex 1 1, p. 168). Shad was 
communicating that Gary and Gordon had "sold out" to the company's experts. From the 
beginning, Shad wanted to mandate that engineered fill not be required (2SH p. 113) By 
August of 2022, the geotechnical information had been provided and the company felt Shad 
s suggestions were reckless. 1f followed, failure to follow recommendations and imposing 
engineered fill requirements could expose the company to liability in the future. (Gary's 
Answer Inten-ogatory No. 71, p. 42 of 72). Yet, Shad still insisted that V-rod be required. 
(See Gary's Response to Request for Admission No. 8). Shad never provided any 
geotechnical report to confirm his methods of using non-corrosive rebar would be 
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appropriate to solve the engineered fill issues in the Alpha Omega subdivision. (Gaiy's 
Answer to Interrogatory Nos. 5, 6, pp. 8-12, and 13-14 of72). 

RESPONSE: See above response. 

180. Shad did not accept the advice the company's engineers offered regarding engineered fill 
requirements. (Gary's Answer to Interrogatory Nos. 5 & 6). Shad had pressed the company 
for a covenant mandating the V-rod because he believed it would resolve the need to require 
expensive engineered fill in spite of what the engineers said. Id. 

RESPONSE: Undisputed that he disagrees with the fill requirement but the report does 
not prevent rebar. 

181. The bottom line was that while the non-corrosive rebar could be used (and still can be 
used), the necessity for engineered fill remains a requirement on all homes build on Alpha 
Omega. (Gary's Answers Interrogatory Nos. 5 & 6). Undoubtedly, Shad would have 
benefited financially from sales of his projected 1.5 million rods ofV-rod and he admittedly 
was motivated to profit from what might happen in the future. (2SH pp. 107-113; 124-127; 
See also, Gaiy's Answer to Interrogatory No. 91). However, Shad's anticipated source of 
profit from sales of the V-rod product were threatened when the company elected not to 
mandate any such covenant and the "no engineered fill" he had promoted in May of 2019. 
Id. The use of non-corrosive re-bar by any contractor has never been prohibited on the 
project; it simply was never agreed by the company that it should be mandated for the 
reasons articulated. (Gary's Answers to Interrogatory No. 6, p. 13 of 72). This was the 
business judgment of the majority clearly supported by professional input. 

RESPONSE: Disputed to the extent that it was a business judgment rule. The promise 
made was that VRd would be used. Holly testified 

"the material term to my husband was to use VROD rebar. Whether they have to dig 8 
feet, 20 feet, four feet, whether you have to fill it with Jello, rock, you know, so I just 
want to reiterate that point." (HH p.66) 

182. Shad agrees he personally owes Gordon for the V-rod: "I agree I owe the money" 
although it was not part of the present lawsuit. (2SH pp. 134-135). He testified: "I can't wait 
to pay him off and never see him again." (2SH p. 13 I). Holly testified that the balance owed 
Gordon for the money loaned to Shad for the V-rod was $69,738.41. (HH pp. 125-126, HH 
Ex2). 
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RESPONSE: Undisputed. 

183. It was the business judgment that a covenant requiring non-corrosive rebar not be 
adopted. (Gary' Answers to Interrogatory Nos. 5 & 6). Ultimately, no covenants ever were 
finally adopted as matters changed. (2SH pp. 115). Like a contract for the sale of real estate, 
Shad knew that covenants had to be in writing, "[t]here is no way around that. (2SH p. 116) 

RESPONSE: Disputed that it was a business judgment rule. See above. Undisputed that 
no covenants were implemented. 

184. Shad was asked about his alternative claim for rescission in the lawsuit. While trying to 
pin Shad down if a notice to rescind was ever given in advance of the lawsuit, Shad testified: 
"I'm not asking for a monetary sum." (3SH p. 29). Shad elected rescission. Shad confirmed 
that which he had confirmed earlier under oath that he is not making a claim for damages. 
(3SHp. 29; 2SHpp. 161-162). 

RESPONSE: Disputed as a complete misrepresentation of the record. Shad said many 
times to refer to the complaint, he didn't know what the court would do, it's a mess. Shad 
has not elected recission as his remedy as set forth in Plaintiffs brief. 

185. On December 7, 2022, Shad sent a text which stated: "Please be advised I am placing 
liens on every parcel of real estate in Alpha Omega tomorrow to secure my one-third 
interest." (2SH pp. 78-79; HH p. 176, HH Ex 1, p. 65). Holly agreed that this was a threat by 
Shad. (HH p. 177). Shad wanted his lawyer to litigate, but she was not prepared or qualified 
to litigate. (2SH p. 80). Shad admitted he "was pretty sore" and was using the threat of 
placing liens as "a way to bring them to the table ... " (2SH p. 80). At this point in his 
testimony, he said the text was sent to Gary who had blackmailed" him on 512 Sunnydale. 
Shad viewed that when he was unable to pay Gary the $150,000 two years after he had 
borrowed under the April 6, 2020 Construction Loan Agreement, that Gary's actions to 
obtain the assignment ("Exhibit to Defendants' Answer to V.C., "Assignment of Interest") 
was "blackmail" and that he was "blackmailed" into signing both documents. (2SH pp. 80-
90). Yet, Shad could not account for his use of the $150,000 when pressed; but admitted "I 
burned up that 150 very quickly." (2SH pp. 91, 93-94). Shad could not explain where the 
money went or why it took 11 months to finish the home just that he was "dissatisfied with 
the direction we were going" and ran out of money. (2SH pp. 91, 93-94) 

RESPONSE: Undisputed that Shad wanted to place liens on the property. Undisputed 
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that $150,000 didn't go far to build the two homes and it took longer to build them as expected. 

186. After all that Shad had put the company through, Shad testified that it was his father and 
uncle who were both "corrupt." In Shad's view by changing the operating agreement to 
include provisions for attorney fees and costs to the prevailing party he was being bullied. 
(Answer Exhibit #5, Amended and Restated Operating Agreement, 17) (2SH pp. 76-77). 
Shad claims he was unable to appreciate why Kelly would want the operating agreement 
changed. Jd. Of course, it was Kelly, the experienced realtor, who from the beginning was 
non-ownership member and held a financial interest and would be "paid per 
listing/marketing on individual properties." ("Exhibit 4" to Defendants' Answer to V.C., 
Original Operating Agreement, "5). Shad viewed Kelly as wicked and hypocritical. (2SH p. 
197). In the Amended Operating Agreement, marketing income from the development 
would go to Kelly and/or his estate or beneficiaries." ("Exhibit #5" to Defendants' Answer to 
V.C., "Amended and Restated Operating Agreement", '13). Shad's conduct threatened that 
which had been promised Kelly and created internal strife in the company. (2SH pp. 196-
197). 

RESPONSE: Undisputed that he called his father corrupt for all he had put Shad 
through. Disputed as Kelly dissociated from the LLC so he wouldn't have an interest in the 
amendments being made. 

187. After Shad commenced the lawsuit, on November 20, 2023, he sent a draft of a lis 
pendens to Kelly Howie's partners in Unimax, Tyler Tribby and Cody Work as well as 
James Postma and Greg Wick. (HH pp. 177-178; SH Ex. 21; 2SH pp. 65-67) According to 
Holly, Shad intended to let the partners know there was a lawsuit filed. (d. But Holly, a 
realtor, agreed that a !is pendens encumbers title and that "it could potentially tie up future 
sales." (HH p. 179). Shad acknowledged that he had received correspondence from 
Defendants counsel which warmed against filing the document, which was rejected by the 
register of deeds, but nonetheless was sent by Shad. (2SH pp. 68-69). (See Counsel's letter 
of February 15, 2024, to Attorney Peterson, attached to Affidavit of John Stanton Dorsey). 

RESPONSE: Undisputed that Shad filed a lis pendens which was proper given the 
claims in his lawsuit. Undisputed that the filing was rejected due to a discrepancy in the 
legal description. Undisputed that Shad decided not to refile the !is pendens after 
defendants threatened to challenge it and Shad wanted to refrain from further litigation 
and focus on the lawsuit at hand. The letter he sent was during a time when he believed 
the lis pendens was being filed. 

188. When asked about the reasons for the attempted lis pendens filing, Shad still threatened 
to involve Kelly and UniMax in litigation. (2SH p. 68). Shad suggested that he still might 
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file the lis pendens stating: "I don't know if I'm doing it or not. " Then, he threatened: "I'm 
hopeful that I will still see some clarity in the direction you are taking this, and I will clobber 
you from whatever direction you decide it to." (2SH p. 71). Then Shad offered that "my 
counsel advised me that that was a bad move" and that he did not advise the folks he sent the 
draft !is pendens to that it had been rejected for filing. (2HS, p. 71). 

RESPONSE: Undisputed 

189. Shad viewed his obvious unadvised and legally misplaced attempt to tie up the property 
owned by the LPs in litigation in which the LPs were not a party as merely "shining a light" 
on his ease. (2SH p. 77). Of course the !is pendens was rejected by the register of deeds and 
Shad knew it when he sent the draft to UniMax, Postma and Wick. Alpha Land Company, 
LLC did not own the land, Gary's LPs did. 

RESPONSE: Disputed. It was not an illegal attempt to tie up the property and his letter 
was sent prior to knowing of it not being filed. 

190. In May of 2023, Alpha Land Company, LLC entered into a purchase agreement with 
UniMax, LLC for $8,012,000 in exchange for 129 lots Alpha Land Company agreed to plat. 
(See Amended Purchase Agreement 7 3 23, G2528-G2537 attached to counsel's Affidavit). 
Of the 129 lots, UniMax has paid Alpha Land Company, LLC for 10 lots at S45,000/lot and 
received title to Lots 8-13 and Lots 4-7 of Block 4 of Alpha Omega subdivision. (Gary's 
Answer to Interrogatory Nos. 100. 101, 102, pp. 58-59 of 72). UniMax is building homes on 
the lots and intends to build on all lots purchased. (Gary's Answer to Interrogatory Nos. 103, 
104). The agreement contemplates that after the fust 10 lots are closed, every six months 
and additional 20 lots would be sold at a scheduled price. 

RESPONSE: Undisputed documents speak for themselves. Unimax is a company owned 
in part by Kelly Howie. 

191. Shad viewed the deal with Alpha Land and UniMax as a "clown show" a "total joke," 
and "a sham." (2SH p. 75) He acknowledged that he understood the deal was an $8 million 
agreement; but downplayed it as "relatively a break-even proposition at best .. based on the 
way they've done it." (2SH p. 76). Again, when pressed about the particulars of the deal and 
why he took the position he did, Shad retreated saying: "I have tried to quit thinking about 
this case. I just want to go to court." (2SH p. 75). 

RESPONSE: Undisputed to the extent its Shad's testimony. 
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192. As he did throughout the development stages, Shad continued to profess at his deposition 
that he could save the company money, but did not want to divulge and "give away" his 
"secrets." (2SH p. 104-105). He testified: "i don't want anything to do with them, and they 
are not getting anything else out of me. I've had enough." (2SH p. 105). Shad agreed that his 
statements followed a pattern of conduct-promising recommendations and solutions 
conditioned upon getting things the way he wanted. (2SH p. 105). This description of his 
modus operandi, by his own admission was "absolutely correct." (2SH p. 105). 

RESPONSE: Undisputed that these were statements by Shad at his deposition 

193. Saying he was not "here to crucify my dad' but providing how a deal worked with his 
father, Shad's vitriol surfaced repeatedly in his deposition. (2SH p. 134). Gordon, who 
provides ministry at his church, Shad claimed he had been attacked by Gordon from the 
pulpit in a televised program at his church (Faith Temple) (2SH p. 132-134). Shad testified: 
"l can't stand to listen to his hypocrisy." (2SH p, 133). Shad professed: "I've have built 
everything this man can see or touch free simply because I can. I've done everything for 
Gordon Howie and I'm balked at." (SH p. 133). Shad continued: "And I'm ridiculed, and 
then I'm put on the chopping block. The man has no shame." (2SH p. 133) 

RESPONSE: Undisputed that these were statements by Shad at his deposition 

194. With regard to rescission as a remedy, Shad was asked to assume that if everything was 
moved back to a time before the land was purchased, how would current development 
continue? His response: "l would have to speculate on that. That's my objective is to-is to 
rescind this mess that they've created in some capacity." (2SH p. 72). 

RESPONSE: Disputed as a misrepresentation of the record. Shad said many times to 
refer to the complaint, he didn't know what the comt would do, it's a mess. Shad has not 
elected recission as his remedy as set forth in Plaintiffs brief and represented in his full 
testimony. 

Dated this 2nd day of December, 2024. 

PETRSON LAW, PLLC 

Isl Kelly M Peterson 
Kelly M. Peterson 
PO Box 1232 
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Rapid City, SD 57709 
Phone: ( 605) 786-4486 
Kelly.peterson@centuryco.net 
Attorney for Plaintiff 

CERTIFICATE OF SERVICE 

The undersigned attorney hereby certifies that a true and correct copy of the above 
PLAINTIFF'S RESPONSES TO DEFENDANT'S STATEMENT OF UNDISPUTED 
MATERIAL FACTS was served in the following manner and on the following person, by 
placing the same in the service indicated, postage prepaid as applicable, addressed as follows: 

Odyssey File and Serve 
John Dorsey 
Attorney for Defendants 
john.dorsey@amatteroflaw.com 

Dated this 2nd day of December, 2024. 

PETERSON LAW, PLLC 

Isl Kelly M Peterson 
Kelly M. Peterson 
Attorney at Law 
PO BOX 1232 
Rapid City, SD 57709 
605-786-4486 
kelly.peterson@centuryco.net 
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT 

SEVENTH JUDICIAL CIRCUIT 

51 CIV23-001344 

)SS. 
COUNTY OF PENNINGTON ) 

SHADRACH HOWIE, and ALPHA LAND 
COMP ANY, LLC, a South Dakota limited 
liability company, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiffs, 

vs. 
PLAINTIFF'S STATEMENT 

OF DISPUTED MATERIAL FACTS 

GARY HOWIE, and GORDON HOWIE, 

Defendants. 

COMES NOW Plaintiff by and through his attorney ofrecord and hereby submits this 

Statement of Disputed Material Facts in response to Defendant's Partial Motion for Summary 

Judgment. 

References to the record in are identified below and in Plaintiffs supporting brief as 
follows: 

1. Reference to the Plaintiffs Verified Complaint is identified as "VC" followed by the 
numbered paragraph. (VC # __J 

2. Reference to Defendants' Answer to the Complaint is identified as "Answer" followed by 
the numbered paragraph. (Answer #_J. 

3. Reference to the depositions of Shad Howie "SH" and Holly Howie "HH" and followed 
by the page # (HH p._J. Shad's testimony taken on 6/27/2024 is referenced as "SHl" 
followed by the page number (SHl p.__J; Shad's testimony on 6/7/2014 is referenced as 
"SH2" followed by the page number (SH2 p._); and Shad's testimony on 7/12/2024 is 
referenced "SH3" followed by the page number (SH3 p. _). 

4. Deposition Exhibits are referenced by the deponent's initial, followed by the Exhibit 
number and page ("SH Ex_,p._). 
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5. Defendants' Answers to Interrogatories are referred to as "Garys" then either "A" for 
admission or "I" for interrogatory followed by the paragraph# and page number. (Gary's, 
A#_,p.__) 

6. Defendants' documents produced in discovery are referred to as, "G" followed by the 
page number and Plaintiffs documents produced in discovery are referred to as "PL" 
followed by the page number. 

7. Plaintiffs exhibits are referred to as "P Exhibit" followed by the page number. 

8. Affidavit of James Postma is referred to "Postma Affidavit" 

DISPUTED MATERIAL FACTS 

1. Shadrach Howie ("Shad") is a general contractor in Rapid City, South Dakota. Shad has 
specialized mainly in residential development since 2005 (VC #5). Shad lives in Rapid City with 
his wife Holly Howie ("Holly") and their four children. Holly is a real estate agent (HH p.14). 

2. Gordon Howie ("Gordon") is Shad's father. Gordon held a real estate broker's license but it is no 
longer active and he currently ranches (Answer #5). 

3. Gordon's brother, Gary Howie ("Gary") moved back to South Dakota after retiring as a mobile 
home park owner and manager in Virginia. Gary and his wife have since purchased a ranch in 
New Underwood, South Dakota. (SUMF #3). 

4. Gaty, Gordon and Shad are collectively referred to herein as the "Parties" or the "Partners". 

5. Kelly Howie ("Kelly") is Shad's half-brother and Gordon's son. Kelly is also real estate agent in 
Rapid City. (SUMF #1). 

6. In early 2019, Shad was looking for a new property to develop. He came across a promising 
121.6-acre property in Box Elder, South Dakota (the "Sullivan Property"). The Sullivan Property 
was listed for sale at approx. $6,600.00 per acre (lSHp.58, VC #6-7). 

7. Initially, Shad thought about developing 3 to 15-acre sites (lSH p.58). Shad contacted the 
Sullivan's realtor, Dave Olson to discuss a potential sale. The Sullivans wanted to know more 
information about Shad-was he a family man, what was his vision for the property, etc. Id. After 
researching the property and discussing the sale with Olson and the Sullivan's, Shad offered a 
purchase price of $3,500.00 per acre (nearly half the listing price) which the Sullivans were 
agreeable to. Id. 
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8. Shad then turned his attention to researching the property's feasibility. (lSH p.58). Shad 
determined that a secondary access point would be necessary for development and he reached out 
to William Gikling ("Gikling") who owned the adjoining three properties (he owned one parcel 
with a partner in GLM Land Corp and two parcels with the Gikling Family LP) (VC #9-13, lSH 
p.58-59). 

9. Shad discussed with Gikling the possibility of buying his adjoining properties, totally approx. 
1,200-acres, that were not listed for sale (the "Gilding Property"). Id. It took some effort on 
Shad's part, but Gilding eventually agreed to sell his properties to Shad. Shad initially offered 
Gikling a price of$2,200.00 an acre ifit was a cash sale. (lSH p.59) Shad also discussed the 
possibility of purchasing the property on a contract for deed, either in whole or in part. Id. Gikling 
was open to cash a offer for the whole property or carrying some of the property on a contract for 
deed. Shad's main objective was to get the sale locked up and make it work, no matter how the 
purchase was structured. Id. 

10. In doing his due diligence, Shad met with the City of Box Elder (the "City") a few times prior to 
purchasing the property (lSH p.66). In the first meeting, Shad presented the City with a master 
plan he had developed with engineer Kill McNaboe. Id. The City was very supportive of the 
potential development proposed by Shad, stating, "We really need this Shadrach" (1 SH p.68) 

11. Kristi Vetri, the City's attorney, mentioned that the City had been interested in buying the 
Sullivan Property. (lSHp.66). 

12. Shad had a vision for the property that he believed was divinely inspired. (HR p. 20). He believed 
that God blessed him with an amazing opportunity and in tribute to God, he named the 
development Alpha-Omega. His vision was to create a development serving Ellsworth Air Force 
base consisting of 3,000 single and multi-family homes. (VC #20). In honor of God, it was very 
important to Shad that all street names be names or characteristics of God, that the highest 
construction standards be mandated, and the development cater directly to Veterans with discount 
incentives. Id. 

13. Shad was confident in the development's potential especially with the impeding expansion of the 
air force base. (VC #24; lSH p214). 

14. The Sullivan Property and the Gikling Properties combined would open access from Elk Vale 
Road to Radar Hill Road (from East to West) and from Reservoir Road to West Gate and 
interstate I-90 (from North to South). (VC #25) There was potential for utilities on three sides of 
the property with a TIFF water line already in the ground across the Property. (VC #26). 

15. Being satisfied with the development's feasibility, Shad moved onto the next stage-finding a 
trustworthy investor willing to partner with him in creating his vision of the Alpha-Omega 
Development (hereinafter referred to also as "the development" and/or "the project") (VC#21-24). 

16. Shad first approached his longtime business partner, Donahue Williamson, and his brother 
Donovan Williamson with the investment opportunity. (VC #27, lSH p.47, 59; 228). 
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17. Mr. Williamson was eager and on board to invest. He had the borrowing power necessary and he 
recognized the financial potential of the project. (VC #28, lSH p.228-229). Shad testified that 
Donahue told him to "Just get it locked in. Just make the deal happen". Donahue told him 
''whatever you need, Shadrach, I'm here for you, and we can write a check tomorrow, but get it 
locked up". (lSH p.228) 

18. Naturally, Shad told his father Gordon about his new and exciting development opportunity. 
Gordon and Shad had a close relationship. They were neighbors and talked everyday. (HH p.192; 
VC #29; Answer #14). They also have a long history of working together (Answer #16). 

19. Gordon later told his brother Gary about the land purchase Shad was putting together. This 
occurred during a phone call Gordon had with Gary about the potential sale of his mobile home 
park in Virgina. (Gary's A, 1#2 p.6). At the time, Gary was looking for a 1031 investment 
property and Gary expressed an interest in the deal Shad was putting together. Gary thought it 
could be a great option if it could satisfy the requirements of his 1031 exchange. (Answer #15). 

20. In the Spring of 2019, Gary, Gordon, and Shad met to discuss the possibility of the three of them 
being partners in the purchase and development of the property and Gary told Shad he would be 
buying the property as part of a 1031 exchange. (Gary's A, 1#4 p. 7). 

21. Shad already had a partner wanting to invest but given Gary and Gordon's interest in the property, 
Shad wanted to explore the option of partnering with his family. (VC #32, !SH 57-58; 229). 

22. If they could agree on terms satisfactory to Shad, he was willing to forego his partnership 
opportunity with Donahue and partner with Gary and Gordon instead. (VC #32; lSH 228-229; 47; 
58) 

23. Gary, Gordon and Shad first met to discuss and agree on the terms of their partnership at what has 
been referred to as the "initial meeting" and it took place at the Flying J Truck Stop in Rapid City. 
(lSHp.45). 

24. During the parties' initial meeting Shad claims they all agreed to be equal partners in an entity 
that would purchase, own and develop the property with interests held in joint tenancy with a 
right of survivorship, and each member would contribute to the project in his area of expertise. 
(VC #33). 

25. Over the next several months, the parties continued to negotiate and solidify the remaining details 
of the agreement. (VC #34). 

26. According to Shad, Gary and Gordon were "wooing" him and trying to persuade him to "go with 
them versus anybody else". (lSH p.58). 

27. It was during this time that Shad claims Gary and Gordon made several promises to him 
regarding the project, including his role in the project and the ways he would profit from the 
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project. It was these promises and those made during the parties' initial meeting that induced 
Shad to enter into a partnership agreement with Gary and Gordon. (VC #35). 

28. These promises included: Shad would have a key role in site development and development 
oversight and that he would be paid for the work he did for the partnership; that the partners 
would implement a noncorrosive rebar covenant; that Shad would have the opportunity to build as 
many houses and commercial buildings as he wanted and their development company would 
finance his builds; that he could create marketable listings; that they would all be able to use and 
benefit from the raw undeveloped land; they would get ''walking money" early on in the project 
to help with their personal finances; and that the development would honor God by naming all 
streets after characteristics or names of God. (VC #33-50) 

29. These promises were material to Shad. Gary and Gordon led Shad to believe that the partnership 
would be a "sweet deal" for him (VC #33-35; !SH 228). 

30. The parties' agreed to have defined roles in the Project and Shad's role was in site development 
and development oversight. (!SH p.23)(VC#40). 

31. It was also Holly's understanding that Shad would be heavily involved in the development of the 
project and that he would be paid for the work he did. (HH p.257-258). 

32. Shad was also promised that he would have the opportunity to build as many homes and 
commercial buildings as he wanted. He never expected to be the only builder, only that he would 
be given the opportunity to build homes as he pleased and that his construction would be financed 
by the parties' development company and lots fronted to him (!SH p.256)(VC #41). 

33. Gary and Gordon knew that Shad was and is an out-of-pocket builder meaning he doesn't get 
conventional loans to build. Typically, the lots are fronted to him and Shad uses his own money to 
build. He also works with contractors with whom he has a good relationship and who are willing 
to carry him until the build is complete. Once the lot sells, the lot is paid for and the contractors 
that carried him during the construction are paid. (HH p.134-135). 

34. Shad testified at his deposition "I was told by my partners that Alpha Land was going to finance 
the construction ... Gary oohed and awed about townhomes and apartments, and possibility 
building to own, and buying equipment, and 'boy we're just going to make this thing so sweet for 
you' So that's what I was promised". (lSH p. 256). 

35. Consistent with their agreement, Shad was loaned $150,000.00 to build the first home in the 
development and the lot was fronted to him. The loan was made to Shad on April 6, 2020, the 
same day Gary's LPs pm-chased the property. (DSUMF) 

36. Evidence provides that an oral agreement existed between the parties outside of any written 
contract and they were following the terms of this agreement. 
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3 7. Another promise made to Shad was that the development would require the use of non-corrosive 
rebar throughout the development and that they would implement a non-corrosive rebar covenant 
to enforce this. (VC #42). 

38. Gary admits that in their initial discussions with Shad, they discussed the use of non-corrosive 
rebar in the development and he admits that Shad was "intent on using the product" and insisted 
that non-corrosive rebar, specifically V-ROD, be required is some or all construction within the 
development." (Gary's A, 1#5, p.8 and A#8 p.12). 

39. Shad told Gary and Gordon he had an exclusive contract with a V-Rod company in Canada so 
Gary and Gordon knew Shad intended to personally benefit from the required use ofrebar (Gary's 
Answer I 5 p8-9) 

40. Gary and Gordon knew that requiring the use of non-corrosive rebar throughout the development 
was important to Shad and he was intent on using it. (Gary's A, 1#5, p.8 and A#8 p.12). 

41. Consistent with their agreement, Shad began working hard gathering information needed on 
VRod, communicating with his supplier, working with engineers, and communicating with his 
partners on drafting covenants. (see citations below). 

42. On March 31, 2019, Shad sent his partners and email entitled "Covenants" and in it he provides 
suggested terms for a non-corrosive rebar covenant. (PL000688) 

43. On April 25, 2019, Shad communicated with Albert Engineering and asked for input on proposed 
covenants concerning composite re bar. (Gary's Answer I 5 p8-9). 

44. On April 30, 2019, Shad communicated with his Canadian V-Rod company and informed them 
that "we anticipate implementing over 1,500,000 V Rod #4 bar in this development alone." 
(Gary's Answer I 5 p8-9). 

45. On May 6, 2019, Shad emailed Gary and Gordon links to "you tube" videos and his website with 
what he described as proposed covenants for future lots. (Gary's Answer I 5 p8-9). 

46. On August 27, 2019, Shad re-sends the group his email entitled "Covenants" pushing the issue 
once again. (PL000686). This time Gary responds stating, "should lot covenants include how 
many vehicles can be parked on lot, whether a vehicle can be placed on blocks, worked on .. " and 
so forth never objecting to the use ofrebar. (Id.) Gordon also weighs in, "those are legitimate 
concerns what I will do is get a current set of Covenants with basic elements in it and then begin 
adding some of this stuff as we talked about it." (Id.). Also never objecting to a rebar covenant. 
Kelly responds to the group saying he will pull up a few sets of covenants that address typical 
concerns giving them a template and starting point. (PL 000686). 

47. On January 3, 2020, Kelly emails the group stating that he has met with Gordon and they 
discussed a few versions from other subdivisions and prepared an attached version. He says 
please let me know if you have any specific concerns or revisions and "Note that Dad will work 
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with the city to address the specifics of the items regarding VROD" (PL000680) Kelly attached 
the draft covenants to the email and they include a section on Concrete Rebar mandating the use 
of rebar in all concrete footing, walls and flatwork to meet following specifications but adds a 
note "not sure how to word this". (Id.) 

48. On January 3, 2020, Shad emailed Gary, Gordon and Kelly stating, "Box Elder indicates they will 
need engineered drawings by the contractor/developer concerning the implantation ofVRod re 
bar to be used in all concrete reinforcement in Alpha Omega Subdivision" and he attached the 
engineered drawings and all the basic information and specification for VRod. (PL000924). 

49. It seems clear from the parties' email correspondences beginning from their initial discussions 
that a rebar covenant was discussed and that they agreed to implement one. 

50. Gary and Gordon now say they never agreed that rebar would be required in the development. 
(Gary's A, 1#6 p12). 

51. Never once in their correspondences with Shad did they tell him that they didn't intend to 
mandate rebar, that they were uncertain about using rebar, that they were undecided about using 
rebar or that its use would be contingent upon anything. Their refusal to implement a rebar 
covenant didn't come until August 2022 when ABT issued a geotechnical report that required the 
use of engineered fill if rebar were to be used. Not surprisingly, this was also during a time when 
the parties' relationship had deteriorated, and they were not getting along (Id.). 

52. Holly testified, "But I want to add this too. The V-Rod is another thing where they were all on 
board verbally with using V-Rod and having it into a covenants until they started disagreeing. 
And then all of a sudden Gary and Gordon had an issue with mandating it." (HH p.105) 

53. Gary and Gordon claim they decided not to implement a rebar covenant because of AET's 
geotechnical report; however, the geotechnical report does not prevent the use of re bar. Gary 
states in discovery, "It should be understood that nothing prevents a builder on the development 
from using non-corrosive rod (V-Rod type) application" only that the geotechnical 
recommendations as to fill would be required. (Gary's A, 1#6, p. 14). 

54. Holly testified, "But the geotechnical report, to my knowledge, doesn't say that you can't use 
VRod rebar, you shouldn't use V-ROD rebar and these are the reason you shouldn't use this 
rebar. So that-I understand that this turned into like a bigger argument about like how we have 
to prepare the foundations, but the material term to my husband was to use VROD rebar. Whether 
they have to dig 8 feet, 20 feet, four feet, whether you have to fill it with Jello, rock, you know, so 
I just want to reiterate that point." (HH p.66) 

55. Gary and Gordon now claim that there are a number ofreasons they have refused to implement a 
rebar covenant including; Alpha Land Company is not a builder, V-Rod is not an industry 
standard, it might discourage builders, and limited experience with the product. (Gary's A, 1#6, p. 
13). 
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56. These reasons, however, were never discussed when the parties were negotiating their agreement 
nor where they brought up until after the parties were feuding. (Gary's A, 1#5-6,). 

57. Another promise made to Shad was that the development's name and all street names would 
honor God and be named after characteristics or names of God. (VC #46) 

58. It is evident by the name of the parties' LLC (Alpha Land) and the name of the development 
(Alpha-Omega) that this was something the parties had discussed and agreed to. 

59. Gary admits that Shad was adamant that all street names be names or attributes of God, including 
the name of the development. (Gary's A, A#! I p.15) 

60. Gary admits that many names in the development thus far have been names or attributes of God. 
(Gary's A, A#! I, p.15). 

61. Holly testified that "they were all in agreement that the development would have biblical street 
names" (HH p. l 02-103). Shad testified, "we discussed that that name would mirror the overall 
vision of this development, which was biblically themed street names, and, thus, Alpha Omega 
was born. (lSH p.63). 

62. Gary and Gordon began to push back on the use of biblical street names later on in the project at a 
time when the parties were no longer getting along, "Holly testified, " ... Shad just saw them like 
already starting to push back on what he felt like they agreed to do. And so it-you know, it gave 
him anxiety and made him think again, well, they're just not going to do what they agreed to. So 
he started getting fearful. And I'm wondering, now that the development is up and running, none 
of the names that are currently there are names of God. And so I'm wondering if they do intend to 
do what they agreed to do." (HH p.103). 

63. Gary and Gordon claim they never promised Shad that all street names would be names or 
attributes of God and that their company was not in a position to make that demand upon the City 
of Box Elder and that some names could be confusing to emergency responders. (Gary's A, 1#9 
p.15). 

64. Shad does not dispute that the City has the final say on approving names and doesn't disagree that 
street names should not confuse emergency responders but this is something the parties agreed to 
and there are many biblical names that are not confusing or difficult to pronounce. There is 
nothing that would have prevented Alpha Land from submitting biblical names to the City until 
the City found them acceptable. Gary and Gordon do not give a reason as to why they couldn't 
have submitted biblical names that would have acceptable to the city. (Gary's A, 1#9 p.15). 

65. For Shad, believing Ibis development was divinely inspired and a blessing from God, breaching 
this term of tbe agreement was significant to him, it was as he said the "straw that broke the 
camel's back". (lSH p.190). 
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66. The Parties agreed that each member would have an equal opportunity to profit off any raw 
undeveloped land and rental properties during the duration of the project-Le leasing it to run 
cows, selling hay, or by running their own cows. (VC #47)(1SH p.132) 

67. Holly testified to the different ways in which the property can produce income, "So essentially 
because it's a large pasture, there was other ways that the land itself could have generated income. 
There are two rentals on the property and then there's hayfields and pastures so you can run cattle 
on it, rent it out for money for cattle. You can put up hay, sell the hay and then you have those 
rental properties." (HH p.223-224) 

68. When asked if Alpha Land had been able to benefit from the land in anyway of these ways, Holly 
responded, "So I think the first season they had it they rented it out to someone who brought cattle 
in. And then the first season they had it, my husband hayed some of it and then basically-I think 
he gave Gary and Gordon the hay off of it. Since that first season it has not been hayed and Gary 
has been running cattle on it." (HH p. 224). 

69. Shad testified, "We operated in the capacity the first year and had verbally agreed that that would 
be how it would go down ... the whole deal is that three partners would share in all of the benefits 
of this property and its---and its future". (lSh p.132). 

70. Although Alpha Land is required to pay all the expenses related to the property and it has 
possession of the property, it is the Defendants position that Alpha Land is not entitled to any of 
the income produced from the using or renting the property. (Gary's A, 1#79, p.51). 

71. The tax returns are consistent with an agreement allowing Alpha Land to use the property for 
things such as cattle, hay, and rentals. The 2020 and 2021 returns both show income from rents 
and farming (G-2975, 3306). The 2021 tax return shows that Alpha Land had gross farming 
income in the amount of $179,538.00 in sales oflivestock, produce, grains and other products. 
(G-3306). 

72. In 2022, Alpha Land's tax return shows farming income of$1,000 in other income. (G-3045) 

73. It appears Alpha Land's ability to continuing making income off the property ceased in 2022, the 
same time Gary and Gordon decided to change the operating agreement and tensions between the 
partners were at an all-time high. (G-0648) 

74. The parties agreed that the partners would be paid ''walking money" as soon as possible. Walking 
money was understood by the parties to be initial upfront cash to be paid to the partners. (VC #48) 
(G-2115) 

75. In an email sent to his partners on 10/25/2021 (during a time when tensions between the partners 
were very high) Shad wrote, "I have been led to believe that not only would we sell parts of 
Alpha Land to have development funds and walking money I have been limited and restricted by 
not only creating marketable listings but also in all aspects of project oversight, project 
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representation, project planning, project finance, project exposure and even general 
correspondence with members." (G-2115)(emphasis added). 

76. Gary responded to Shad's email stating, "We all hoped that the development would be providing 
walking money by this time." (Gary A's, 1#83, p.54)(emphasis added). 

77. Gary's statement admits that the parties agreed that the partners would receive "walking money". 
When asked in discovery, "Have any of the members received any 'walking money'?" Gary 
replied, "No, because sales of parcels have not generated sufficient revenue" revealing that 
"walking money" was something they agreed would be paid when possible (Gary's A, 1#84, 
p.54). 

78. When asked a question about Alpha Land's ability to purchase the property, Shad testified, "It 
was a no-brainer. The real estate is the vehicle to borrow against. So to cash flow-so my dad 
threw out this walking money idea. Once we refi, Shadrach, you're getting walking money and 
you 're going to be - - Alpha Land is going to finance all the construction that you can handle. 
We're just -- I mean, the whole nine yards, John." (lSH p.95) Shad later testified, "And when 
they talk "walking money", it is refinancing; plus money to work on; plus, according to them, 
"walking money". (lSH p.224). 

79. When asked if Shad ever shared a figure with Gary and Gordon about how much income he 
would need each month to support his family, Shad replied, "We didn't ever agree on a figure. 
We just talked about how walking money would alleviate that, and the tax consequences would 
be paid right away, and the list goes on." (I SH p.251). 

80. Shad testified that Gordon also made it clear that he was in need of walking money as well. (!Sh 
p.252) 

81. The parties agreed to form an LLC that would be given an exclusive right to purchase, owne and 
develop the property (now knownown as Alpha Land). The partners would each have a 1/3 
membership interest in the company held in joint tenancy with the right of survivorship. (VC#50). 

82. Joint tenancy with right of survivorship was a fundamental term of the parties' agreement. The 
parties discussed this term and understood what it meant when they agreed to it prior to forming 
their partnership. (lSH p.27)(HH p.256, 49) 

83. Shad expressed just how important this term was to the agreement. When asked about details 
discussed at the initial meeting Shad relied, "Very specifically-and I mean very specifically­
the number one pillar of this to work, whether I did it or didn't do it, was that fact that I did not 
want to deal with Trish Scott. I did not want to Gary or Gordon to deal with Holly. And I didn't 
want Gary to have to deal with Connie. What that means is that under no circumstance would we 
ever be dealing with anybody other than one ofus there three. And, specifically, if Shadrach dies 
in Alaska getting eaten by a bear, my interest-owner interest in the company and the land is 
transferrable to the surviving two members. Very important. And without those details, this 
deal would not have happened." (!SH p.63)(emphasis added). 
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84. The term Shad has uses to describe it is they agreed to a "closed marriage". (lSh p.23). 

85. When questioned about Gary and Gordon's age, Shad replied, "Do you understand why right of 
survivorship was the absolute pivotal reason I worked with these two gentlemen ... Because 
realistically speaking, this is a several-lifetime development. And I knew it, and so did they." 
(lSh p.93-94). 

86. When asked if his wife Holly liked this he said, "I don't think any of our wives did. But Trish is 
the one that-to my knowledge, was the one raising the most stink. And that is third party 
information that, you know, I didn't personally have a conversation with her but she hinted at me 
a few times." (lSh p.93) 

87. Holly testified that she knew "the right of survivorship was very important to him [Shad]." (HH 
p.49) 

88. Holly testified that the issue ofright of survivorship came up early in the parties' discussions. 
(HH. P.255) She testified," ... when they initially met, they did not want spouses involved. Like 
they didn't want to have to work with or be partners with each other's spouses. I don't think Gary 
was like super like put my foot down on this, but I know that it was very important to Shad and I 
believe it was important to Gordon that this was handled-this was a partnership between the 
three of them and there wouldn't be outside people involved." (HH p.256) 

89. When asked if she thought Shad would have ever agreed to be in a partnership where he could be 
forced to be partners with Kelly, his brother, or Gary's wife, or anyone else, Holly testified, "No." 
(HHp.256). 

90. When the operating agreement for Alpha Land Company, LLC was signed on January 10, 2020, a 
provision was included consistent with what the parties had agreed to and included that the 
ownership interests would be held in joint tenancy with a right of survivorship. 

91. The Operating Agreement was prepared by an attorney. An attorney that presumably understood 
the implications of owning the interests in joint tenancy with right of survivorship. (Gary's A, 
1#51, p.34) 

92. Despite being under the advisement oflegal counsel and getting resistance from their wives, 
Gary, Gordon, and Shad knowingly included this provision in the Operating Agreement and 
signed it. 

93. It wasn't until the parties' relationship had deteriorated and they were no longer getting along 
with Shad that Gary and Gordon, and at the insistence of Kelly, decided to amend the operating 
agreement and eliminate this material term of the parties' original agreement. 

94. Based on the promises made, Gary and Gordon led Shad to believe that their partnership would be 
a "sweet deal" for him (VC #33-35; lSH 228) 
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95. Based on the parties' agreement and the promises made to Shad, Shad decided to forego a 
partnership with Mr. Williamson, as well as other business, investment, and employment 
opportunities, and enter into a partnership with Gary and Gordon. (VC# 57, 145). 

96. The parties agreed that they should include Shad's brother Kelly Howie in the development by 
giving him an exclusive real estate listing agreement with the LLC. (VC #55). 

97. Kelly was reported as a 25% owner on Alpha Land's tax returns (Postma Affidavit) 

98. The parties decided to meet with CPA James Postma ("Postma") to help them navigate through 
the 1031 Exchange process. (Gary's A, I#!, p. 3). 

99. The approach ultimately devised would be described as "unorthodox" by Postma. (PL000l 151-
PL0001152). 

100. The mechanics of Gary's 1031 exchange were highly complex, so much so that Gary's Attorney 
Mark Walters declined further participation. (G-0058). 

10 I. There were many different ideas and versions of a plan that bounced back and forth between 
Gary and Postma from June 2019 until October 25, 2019, of which Shad was not cc'd. (G-0043-
0085) Even after this time, the plan was still being worked through and modified all the way up 
until Gary and Alpha Land's purchase of the property on April 6, 2020. (PLO0l 160, PL001200). 

I 02. The initial I 031 plans proposed by Gary are consistent with claim on how the property was to be 
owned and developed. (G-0054, G-0056) 

103. Gary's main concern in putting together the plan was reducing his tax liability exposure. (Id.). 

104.In total, Shad contracted to purchase 1,333.3 contiguous acres ofland at a purchase price of 
$4,293,150.00 (hereinafter collectively refen-ed to as the "Property"). 

!OS.Approx. $2,147,804.00 had to be paid at closing and Shad was to carry the remainder of the 
purchase price on a contract for deed secured by 779 acres of the property. (the "Gikling Contract 
for Deed"). 

106. While Shad signed the purchase agreement as "Shadrach Howie and/or Assigns", Shad did not 
assign his rights in the purchase agreement as the buyer. This language did allow Shad to assign 
his rights and interests in the Gikling Contract for Deed but it remained in his name until it was 
refinanced in 2022. (Gary's A, A#38 p.58). 
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107. The ultimate plan devised and executed to purchase the Property was as follows: Shad executes a 
purchase agreement with Gary's Limited Partnerships known as Ridgewood Motel and Manor, 
LP and HP Park, LP ("Gary's LPs). Under the terms of this purchase agreement, referred to as 
"Gary's Purchase Agreement", Gary's LPs are to pay Shad $4,931,924.00, with a $2,465,962.00 
non-refundable down payment paid upon execution of the agreement. With the non-refundable 
down payment in hand, Shad was able to purchase the Propety (with an additional $318,161.00 
remaining) and the remainder of the purchase price was carried by Shad on the Gikling contract 
for deed. Gary's Purchase Agreement would close six months later at which time the remaining 
purchase price would be paid to Shad but Shad would transfer all the proceeds to the partnership 
LLC and Gary's LPs would assume the Gikling Contract for Deed. 

108. The remainder of the plan was developed following Shad's purchase of the property and would 
be executed as follows: After Shad purchases the property, the parties will form their partnership 
LLC and that LLC will enter into a purchase agreement to buy the property from Gary's LPs. 
This purchase agreement is referred to as the "Alpha Land Purchase Agreement". The parties 
planned for this purchase agreement to close on the same day, or next day, as the sale to Gary's 
LPs for the same purchase price. Alpha Land would then execute a final contract for the 
development of the property. 

109. The initial plans for the 1031 exchange discussed back and forth between Postma and Gary were 
very different from what was ultimately decided on. (G-0043-0055). Even as late as September 
2019, a clear plan for how the property would be purchased and transferred to the LLC had not 
been solidified. Postma sends Gary an email on 9/17/2019 explaining different options available 
to the parties for how to do the exchange: (G-0058)(emphasis added) 

"At this point, there is a need from an operational LLC [per Gordon the "Alpha Omega 
LLC") which would then consist of the newly formed Gary Howie LLC [ or Gary Howie 
himself or through a separate LLC depending on how they choose to do this] along with 
Gordon Howie and Shad Howie as 113 rd each member partners. 

At this point, Gary Howie's LLC will either bring in the property along with when it 
enters the Alpha Omega operational LLC as a Member OR Gary's LLC with [sic] enter 
into an agreement with the Alpha Omega LLC [ of which he himself is part of] to sell 
subdivided portions of the exchange property to Alpha Omega as it being developed. 

110. The parties' plan continued to evolve and still had not been completely resolved when the first 
closing occurred. Postma stated in an email on 10/25/2019, "To somewhat reiterate what Kelly 
said I think we only need to get through close today. You are certainly bringing up some very 
good points however they do not all need to be addressed today because for example your 
contract with Shad as Kelly currently drafted up will change--not might change---it will 
change" (G-0078)(emphasis added). 

111. After the 10/25/19 closing, Gary's Purchase Agreement wasn't scheduled to close until April 6, 
2020, approximately 6 months after Shad purchased the property and the patties continued to 
work on the final details of the 1031 transaction. (PL001160, PL001200). Shad owned the 
property in his name for approximately six months. (VC Exhibits A and B)/ 
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112. Per the parties' oral agreement, during the six-month period Shad owned the property, Shad was 
not entitled to any of the remaining $318,160.00 down payment. It was agreed that this money 
would be held in escrow at Pennington County Title ("Pennington Title") and dispersed to Shad 
upon Gary's approval for the sole purpose of improving the Property, adding basis and reducing 
Shad's income tax liability. Per the parties' oral agreement Shad's tax liability would be paid by 
the partnership LLC. (Gary's A, A#24, P.38 and 1#66, p.39) 

113. Despite not personally receiving any proceeds from the sale, the IRS considered the net proceeds 
as income to Shad and as a result, Shad incurred a tax liability of approx. $220,000.00 (Gary's A, 
A, A#23, p.38) 

114. The LLC would ultimately not satisfy this obligation until April 6, 2022 (two years later) and in 
the meantime, Shad received notices of levy from the IRS. (VC #78) (Gary's A, 1#65, p.39) 

115. The parties finally formed Alpha Land Company, LLC ("Alpha Land") on January 10, 2020. 
(VC #59). Gary, Gordon, and Shad each owned a 1/3 membership interest in the company. 

116. Defendants made misrepresentations about the operating agreement to Shad that induced him to 
sign it, including the amendment provision and that there would be a separate agreement contain 
the terms of their agreement. ". (lSH p.236-238) 

117. On January 14, 2020, Alpha Land executed a purchase agreement with Gary's LPs for 
$4,931,924.00 giving Alpha Land possession of the property dating back to November 1, 2019. 
(VC#72). 

118. An addendum was added to the Alpha Land Purchase Agreement that provides in part, "the 
execution of this purchase shall be in parcels, the size and location of which shall be determined 
by the Buyer, at a price equal to $3,710.00 per acre." (VC #90, VC Exhibit B). 

119. This provision allowed Alpha Land to purchase the property before it was capitalized and 
provided Gary with a method to slowly unwind his 1031 exchange and spread out his tax liability. 
(VC #91). 

120. The provision, however, does not require that parcels be developed before they can be 
purchased. The agreement states that "buyer agrees to pay Seller an amount equal to one-third of 
the net profit from sales of property as portions are developed and re-sold by the buyer". This is 
an important distinction. (VC Exhibit B). 

121. If a parcel of the property is developed and re-sold then Alpha Land is required to pay Gary's 
LPs one-third of the net profits. It doesn't prevent Alpha Land from buying an undeveloped 
portion of the property. The agreement says that the property "shall be sold in parcels, the size 
and location to be determined by the Buyer". A parcel could be half the property. The agreement 
does not state ''parcels can not be sold until the are developed" or that parcels "shall be developed 
before they are sold". (VC Exhibit B). 
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122. This provision is also contrary to the parties' agreement and contradicts the Defendant's claim 
that Shad was promised 1/3 of the net profit from development. (Gary's A#12 p18 Gary). The 
addendum as written requires 1/3 of the net profits to be paid to the Seller, which is Gary's LPs, 
not Gary in his capacity as a 1/3 owner in Alpha Land. 

123. The way in which Alpha Land was going to buy the property and share in the proceeds was not 
figured out until days before the closing. (PL00 1160). 

124. When the Alpha Land Purchase Agreement was being explained to Shad, it was explained that 
while Alpha Land would not have title to the property until Alpha Land paid for it, Alpha Land 
would have possession of the property and an equitable interest in the property allowing it to 
obtain financing. (Postma Affidavit). 

125. This made Shad comfortable with the fact that the purchase agreement also required Alpha Land 
to pay all the costs associated with the property including, taxes, interest, insurance and contract 
for deed payments until the entire property is purchased. (VC #94, VC Exhibit B). 

126. It was also agreed that Alpha Land would refmance the contract for deed. Refinancing the 
Contract for Deed alone would have given Alpha Land title to 779 acre of the property and 
additional funds for development and to meet Alpha Land's financial obligations. (Postma 
Affidavit) (G-3234-3235). 

127. Gary and Gordon claim that it was never contemplated or agreed to by the parties that Alpha 
Land would refmance the contract for deed or be able to leverage the propeity to secure 
development funds. They claim this would not have been possible. (Gary's A, A#27, p.49-50) 

128. On 11/21/2021, around the time that Gary, Gordon and Kelly were looking to amend the 
operating agreement and had contacted attorney Greg Erlandson to do so, Kelly sent Gary and 
Gordon an email that reads, "Adding me [Kelly] as a capital contributor will likely be a point that 
infuriates Shad. It might be important to have reasoning behind doing so. My understanding is 
that doing this may strengthen our collective financial picture, which could positively 
impact onr ability to refinance as well as our ability to participate in TIFF financing in the 
future. If I am likely to be financially encumbered in ways other than my marketing expense, is it 
completely out of line to think that a revised profit sharing of 30/30/30/10 might be appropriate. 
Even approaching this subject will likely further Shad's judgment ofmy greed." (G-3228-3229). 

129. In this email, Kelly is proposing that he be given a 10% ownership interest in Alpha Land to 
strengthen its financial picture, helping to aid Alpha Land in refinancing the contract for deed. 
(Id.) He would not have proposed this idea only be proposing this idea if the plan was for Alpha 
Land to refinance the contract for deed. It is apparent that it was not only Postma's understanding, 
but it was also Kelly's and Shad's understanding as well. 
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130. On March 10, 2022, Simpson & Associates, Inc. prepared a Market Analysis Appraisal at the 
request of Banner Capital to assist in refinancing the Gikling Contract for Deed. The appraised 
value came in $5,190,000.00 for only the back 779 acres of the property (the portion of the 
property securing the contract for deed) (PL000229-PL000292). On page 18 of the appraisal, 
Kelly Howie is indicated as being one of the borrowers. (PL000250). Simpson & Associates was 
also of the understanding that Alpha Land was the borrower as Kelly is a member of Alpha Land 
and not Gary's LPs. (Id.) 

131. Additional support for this position comes from Banner Capital itself and its representative 
Richard Braithwaite. In an email dated 12/16/2021 to Gary, Braithwaite is under a similar 
impression that Alpha Land would be refmancing the contract for deed. The pertinent parts of his 
email state: 

"Gary, I have poured over all of your emails and documentation you sent on the cash out 
refinance of the779 acre track in Box Elder and I have the following questions that need 
clarification. The operating agreement and the articles of organization list 4 
managers for Alpha Land Company, LLC but only three owners. Is this correct . .. 
Who has authority to transact business and sign loan docs for Alpha Land Company, 
LLC? 

Will the entire 779 acres be vested into the name of Alpha Land Company, LLC and the 
borrower on our Note (Loan) will be Alpha Land Company, LLC? Is this correct? The 
third REP is for the amount of $4,931,924.00 with the buyer Alpha Land Company, LLC 
and the seller Ridgewood Motel and Manor, LP and HP Park, LP dated 01/14/2020. The 
REP states that this purchase shall be in parcels, the size and location of which shall 
be determined by the Buyer at a price equal to $3,710.00 per acre. 

For our Loan, I need to know if the Bank will be taking all 779 acres as collateral. Is this 
correct? If this is not correct, then Ridgewood Motel and Manor, LP and HP Park, LP 
will have to pledge land still owned by the two LP's, but the problem may be how title in 
the land is currently vested at the County. We have to have clear title in first lien 
position to provide a loan and we would expect all 779 acres to vest over to Alpha 
Land Company, LLC to make this happen. 

The requested loan amount is $3,500,000.00. Per the payment schedule emailed, the 
principal balance on the Contract for Deed assumption at the end of December 2021 
should be $2,019,530.43 ... for now that would provide $1,480,469.57 available for 
accrued interest, closing costs, and funds for future development. Does this match 
your calculations? Will any of the funds actually pay for development of any lots or will 
all of the funds be used as working capital to pay for soft costs to get the development 
approved through the City? 

Will Kelly Howie have an ownership interest in Alpha Land Company, LLC? Will 
he sign a personal guarantee? 

Do you have any drawn plans for developing the 300 acres that you are working on a 
permit with Box Elder City? If so, I will need a copy of drawn plans and the development 
budget for the 300 acres. Will you be developing all 300 acres with this loan? If not, how 
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many acres and lots will be developed? When will you have a development permit to 
start the development? 

Our legal lending limit to an individual or an LLC or other forms of business registration 
is $3 .5 million. We have already lent you funds to refinance your ranch and build 
your new home and that loan is under your name. As long as Alpha Land Company, 
LLC is the new borrower we should not have a problem with lending Alpha Land 
Company, LLC $3.5 million." (G-3234-3235)( emphasis added): 

132. Gary responds to Braithwaite's email on 12/16/2021, stating that Alpha Land will NOT be the 
borrower and informs him that his LPs will be borrowing the money. Gary explains by saying, 
"the land is still owned by the two limited partnerships used for the trade, so Alpha Land 
Company does not own the land. They have a contractual right to buy the land as it is developed. 
Sale of the land directly would trigger significant tax consequences that were avoided by the 
exchange. Alpha Land does have the obligation to be responsible for the payments, however, 
as part of the contract," (G-3238). 

133. It is clear from Braithwaite's email that he understood the terms of Alpha Land's purchase 
agreement and that Alpha Land was buying the property in parcels, "the size and location of 
which to be determined by the Buyer at a price equal to $3,710.00 per acre". 

134.Braithwaite was fully aware that Gary's LPs owned the property and the terms upon which 
Alpha Land would be buying it yet this in no way prevented Alpha Land from refinancing the 
contract for deed with Banner Capital. (G-3234-3235). 

135. The decision to withdraw Alpha Land as the borrower came just after Kelly, Gary and Gordon 
met with Attorney Jeff Hurd to engage him to amend Alpha Land's operating agreement. (G-
0648) 

136. It was a decision that benefited Gary and Gordon not Alpha Land and Gary admits that while 
Alpha Land will NOT be borrowing the money it will STILL have the obligation to pay the loan 
payments. (Id.) 

13 7. At this time, Alpha Land still had not gotten approval from the City for the 300 residential lots it 
was proposing. And without money to make the loan payment, Gary and Gordon's decision to 
remove Alpha Land as the borrower put Alpha Land in a dire fmancial position causing it to 
default on its purchase agreement in April 2022. (DSUMF#l61). 

138. Additionally, Gary's loan request to Banner Capital was for $3,500,000.00 (G-3239) and 
Braithwaite stated that, if Alpha Land is the borrower, "we should have no problem lending 
Alpha Land Company, LLC $3,5 million" giving it an additional "$1,480,469.57 available 
for accrued interest, closing costs, and funds for future development. (G-3234-3235) 
( emphasis added). 
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139. For some reason, unknown to Shad, Gary's LPs only borrowed $2,300,000.00. (Gary's A, 1#48, 
p.29). 

140. Shad can only speculate but Braithwaite did indicate that "we have already lent you [Gary) funds 
to refinance your ranch and build your new home" and their "legal lending limit to an individual 
or an LLC or other forms of business registration is $3.5 million". (G-3234-3235) 

141. While Gary did not personally refinance the Gikling contract for deed, his LPs did and there is 
still a question as to whether the bank's lending limit requirement applies to an entity owned 
solely by the individual that previously borrowed the money. This is something the Defendants 
have not addressed. 

142. Gary and Gordon denied Alpha Land the ability to have up to $3.5 million of funds readily 
available not only to make its loan payments and other financial obligations, but it also for much 
needed development funds, not to mention ownership in 779 acres of the property (G-3238). 

143. The parties agreed that Alpha Land would borrow the money from Banner Capital and refinance 
the contract for deed. This is supported by the evidence and the testimony. Having Gary's LPs 
borrow this money was a breach of the parties' agreement that caused damages not only to Shad 
but to Alpha Land. (G-3228-3229), (G-3234-3235), (PL000250), (Postma Affidavit). 

144. Gary had a self-interest in securing all the funding that Alpha Land needed to develop. First, he 
avoided tax consequences (G-3238) and second, Gary's LPs get interest free financing. (VC 
Exhibit B). Per Gary's Purchase Agreement, Gary's LPs assumed the the Gikling Contract for 
Deed upon closing. However, Alpha Land, per its purchase agreement, is entirely responsible for 
paying the interest on Gary's assumed contract for deed and subsequently, the refinanced loan 
for $2,300,000.00. (VC Exhibits A and B). The Alpha Land purchase agreement only gives 
Alpha Land credit for principal payments made on the contract for deed. (Id.) 

145. Not only did Gary's LPs pay well under market value for the property (PL000229) but nearly 
half of Gary's purchase price was paid by assuming a contract for deed for which he didn't have 
to pay interest. (VC Exhibit B). 

146. Simpson & Associates' March 10, 2022 Appraisal of the back 779 acres of the property 
appraised at $5,190,000.00. Over double what Gary paid for it and according to Shad, this 779 
acres was "the least desirable piece ofreal estate in the entire development- - hardest to develop, 
topography, drainage, access, utilities. It's worth substantially less than the balance." (ISH p.26). 

14 7. Shad further testified, " ... I think the value of the land as a whole used as collateral would have 
exponentially given capital to Alpha Land to both develop, pay taxes, and provide all the 
concessions made to me, and all the parties involved would be happy" (ISH p.26) 

148. Tract 1 of the Alpha Omega Subdivision was mortgaged and Gary's LPs received $5,500,000.00 
in loans from BankWest based upon an appraisal not provided to Shad but Gary described as 
"Fantastic". (G3271,G-2459,G-2461). 
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149. Additionally, Gary revealed in an email to Braithwaite on 8/8/22, "Box Elder had TlF money 
available and we are getting approx. $14 million worth of infrastructure without obligation to us 
other than they would like us to build as fast as possible" (G-2025) 

150. It can't be undisputed that the property's value has significantly increased from the $4.2 million 
Gary paid for it. (G-2025) (G3271,G-2459,G-2461) (PL000229). 

151. The addendum to the Alpha Land Purchase Agreement also states that the sale is contingent 
upon a final contract. (Gary's A, 1#35, p.26). 

152.In an email dated, 10/14/2021, in which Kelly is advocating that Shad be expelled from Alpha 
Land, Kelly states, "It's worthy of noting that there was never any separate agreement for Alpha 
Omega. That was a suggestion at one point but never materialized. (G-1907-1908). 

153. Postma states in his January 6, 2020 email, "l realize that apart from this proposed sale and the 
operating agreement of the Alpha Land Company, LLC there will also be a separate legal 
contract [which still needs to be drafted] between Gary's LPs and Alpha Land Company, LLC" 
(PLO0 1160)( emphasis added). 

154. Defendants claim that the operating agreement was intended to be the contract between Gary's 
LPs and Alpha Land, however, clearly it was not. (Id) 

155. The Defendants claim the operating agreement is contract that expresses the terms of the parties' 
agreement but its clear that a separate contract was anticipated and in reviewing the original 
operating agreement, neither the Alpha Omega Development or the Property is mentioned. The 
operating agreement has no legal connection to the development of the property whatsoever. 

156. The operating agreement needed to vague and "for another" purpose other than developing the 
property to protect Gary's 1031 exchange. (G-0054) 

157.Kelly sent an email on September 21, 2020 to the partner in which he provides suggestions for 
the LLC' s articles of incorporation and operating agreement stating, "Rather than making the 
operating agreement specific to Alpha Omega Subdivision, l believe it might be more appropriate 
to create a provision within the agreement that requires an amendment or resolution for each 
specific project or property ... Meaning that Alpha Land Company would define all the terms 
of the specific agreement regarding Alpha Omega Subdivision within its own 
amendment/resolution". (PL000676). This did not occur. No such provision was added to the 
operating agreement that "defined all the terms of the specific agreement" regarding the Alpha 
Land Development. 

158.A final contract was never executed by Gary's LPs and Alpha Land and thus no written 
agreement exists that secures Alpha Land's agreed upon right to develop the property. (Gary's A, 
1#35, p.26). 
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159. It is undisputed that Shad did not receive any proceeds from the sale of the property to Gary's 
LPs. All the proceeds of the sale went to Alpha Land. This is something the parties had orally 
agreed to. (Gary's A, A, A#22, p.38) 

160. The parties orally agreed that Alpha Land would pay Shad's tax liability. (Gary's A, 1#65, p.39) 

161. The parties orally agreed that the excess down payment funds would be held in escrow and 
distributed only for improvement purposes. 

162. The terms of Gary's Purchase Agreement do not represent the parties' agreement nor do they 
represent what actually occurred. 

163. Gary's Purchase Agreement provides that Shad will be paid a purchase price of $4,931,924.00 
with a non-refundable down payment of $2,465,970.00 and an assumption of the Gilding Contract 
for Deed in the amount of $2,138,650.00. This did not occur (VC Exhibit A). 

164. All sale proceeds went to Alpha Land, some by way of land improvements and the rest in cash. 
Shad did not get $4.9 million dollars from the sale. 

165. Defendants claim that Shad signed the purchase agreement "Shadrach and/or Assigns" however 
Shad did not assign his rights and interests in the purchase agreement. This is evidenced by the 
fact that IRS assessed the tax consequence to Shad personally and not to some other party the 
Defendants seem to imply his rights were assigned to. 

166. In fact, Gary's Purchase Agreement could not contain the actual terms of the agreement without 
compromising Gary's 1031 exchange. (Affidavit Postma). 

167. Shad trusted his father and Gary. 

168.As things progressed and the 1031 plan started to materialize, Shad began having concerns. He 
asked Gary and Gordon how are his rights being protected and they responded by "dangling" the 
Alpha Land Purchase Agreement in front of him, saying this is how you are protected (lSH p.30). 
At Shad's deposition he testified: 

Q: Well, you're telling me that there is a document that says you get a one-third 
ownership in this 1,333 acres? 

A: So the document John, is-this is how they baited me and part of their fraud. 
Because when I went through the operating agreement with them, my ---one of 
my chief concerns, aside from the right of survivorship, was the specific land. 
And dangled in front of me was a purchase agreement, "See right here, young 
man, Alpha Land is going to own the property so you're set" So it is a smoke-

App. Pg, I 131 



and-mirror tactic that they used. It was deceptive. It's dishonest ... it was sore 
misrepresentation of the deal. (ISH p.29-30) 

169. Shad went on to testify, "So to be clear, the purchase agreement is what ties Alpha Land to the 
physical real estate. And we had always, always, always, planned on doing a refi on my contract 
for deed, which stayed in my name, that was mine ... " (ISH p.32) 

170. By dangling the purchase agreement in front of him and telling him not to worry that his 
interests were protected Gary and Gordon were pointing to the fact that Alpha Land is purchasing 
the property, they are going to refinance the contract for deed and we are going to have a final 
contract setting forth all the terms we agreed to. 

171.Holly also became concerned as the 1031 plan materialized. After she looked at the Alpha Land 
Purchase Agreement, she said she didn't like it and she still does not like it because "it offers 
absolutely no protection to Shad or Gordon." (HH p.33) Holly testified: 

" ... when we were trying to mediate with Gary and Gordon, I kept telling them, 
you know, Shad's frustrated and upset because there is nothing-there is nothing 
that is securing like your agreement because you're saying you can change the 
operating agreement if you want to. You are saying you could tear it up. You are 
saying you could kick him out for a breach. You are saying-and I said, and 
technically, if the LP owns it, you could just sell the land to anybody you want to 
and Shad and Gordon would never receive a penny of it. 

So I said, is there any way that you can guarantee that like--like his effort and his 
vision and stuff isn't going to just go to waste. And they're like, Well, we have 
this purchase agreement. This means Alpha Land Company does own it. And I'm 
like-and then I had asked several times if they could make like a developer's 
agreement. And I talked to Gordon about that and he said he would ask Gary. And 
then I'd get back to him and Gordon would be like, Yeah, maybe that's something 
we could do, and then they just never did it." (HH p. 34-35). 

172. By eliminating Alpha Land's ability to refinance the contract for deed and use the property to 
secure needed funding, Gary caused Alpha Land to default on its purchase agreement. (G-
3238)(DSUMF #161). 

173. If Gary decides to terminate the purchase agreement, Alpha Land can no longer profit from the 
development and Gary has made this very clear. 

174. Ga1y admitted in discover that if Alpha Land defaults on the purchase agreement he can declare 
the purchase agreement null and void and Shadrach would get nothing. (Gary's A, #45, p.61). 
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175. Gary sent the following letter to Attorneys Stephanie Trask and John Fitzgerald, both of whom 
previously represented Shad. In the letter he states, 

1) Shadrach Howie has exactly NO money invested in the purchase of the property. The 
money was supplied in its entirety by Gary Howie, his uncle; 

2) The land is all currently owned by two limited partnerships, each of which have been 
and will continue to be I 00% owned by Gary Howie and his wife; 

3) The terms of the contract by which Alpha Land Company agreed to purchase the 
rights to develop the land have already been breached, so the contract could at this 
point be declared null and void, thereby completely eliminating an operating 
agreement which we agree has some inherent flaws. 

4) Should the contract be declared null and void, Shadrach's position would in the 
process be extinguished, and Shadrach's value would be equal to the cash he 
invested in purchasing the property. Exactly zero. 

(P's Exhibit #1). 

176. When Gary was asked in discovery, "What guarantee does Shad have that he will continue to 
receive a 1/3 profit from the Alpha Omega Development and what guarantee does he have that the 
Property will continue to be developed and not sold?" Gary replied, "No member of the company 
is guaranteed a profit or that the property will be sold." (Gary's A, 1#46, p.28). 

177. Gary has made it very clear that he can decide any time to "extinguish" Shad's rights "to develop 
the land" and he would get exactly "Zero". (Id.) 

178. After Shad hired Mr. Fitzgerald to pursue the current litigation, Gary asks Attorney Roger 
Tellinghusen in an email ifhe can declare the purchase agreement void, allow Alpha Land to 
complete development of phases I and 2 despite the default, then create a new LLC with Shad 
NOT being a partner, enter into a new purchase agreement to sell/develop the property via the 
new LLC and allow Shad to get a 1/3 .profit if he agrees to "refrain from ANY future litigation". 
(G-0255) 

179.Holly states in an email to Gary and Gordon on March 29, 2022: 

Both of you have been involved with creating a LLC before. I do have to tell you that 

every agreement Shadrach has sent to the lawyer. In her professional opinion, she is 

telling Shadrach that he has no protection from being kicked out of his partnership or 
being replaced. She is telling him that those documents are poorly structured and aren't in 
his favor. (G-3249) 

180. Gary's response to Holly's email was "It is a relief that Shad has an attorney who is telling him 
like it is rather than telling him what he would like it to be" (G-3248). 
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181. The Defendants have not provided any proof, other than Gary's say so, that Alpha Land can't 
borrow funds to develop the property with the consent of Gary's LPs. In fact, the evidence in the 
record shows that this is entirely possible. Braithwaite stated to do this, "Ridgewood Motel and 
Manor, LP and HP Park, LP will have to pledge land still owned by the two LP's". (G-3234-
3235) 

182. Despite this being what the parties agreed to, Gary now contends that the land will continue to 
be owned "100%" by him and his wife. (P's Exhibit #1). 

183. Gary's LP's have since placed two additional mortgages on the property with BankWest. The 
first being a $500,000.00 line of credit (G-2459) and the second being a $5,000,000.00 loan 
secured by Tract 1 of Alpha Omega Subdivision (G-2461). Both mortgages were guaranteed by 
both Gary and Gordon. (Gary's A, 1#49, p. 29). 

184. Gary emailed Holly on 8/4/22 regarding the $5,000,000 loan with BankWest and states: 

The appraisal was fantastic ... 

. . . Bank West wants us to completely pay off the $5 million that we are 
borrowing before we can take any profit out, so that could be up to two years ... 

. . . the BankWest repayment sucks but that loan will be subject to renegotiation or 
being taken out by another bank once we have shown that our estimates are good 
and $5 million was enough ... 

. . .I'm hoping we can sell some land elsewhere in the development to recognize 
some net profits over which the bank has no control and be able to divide money 
amongst the partners much sooner. We are working on that. (G-3271). 

185. As parcels sell BankWest will get paid release fees. 

186. Profits that would otherwise be paid to Alpha Land are now first being used to pay BankWest' 
release fees 

187. This creates a conflict because Alpha Land is being required to pay off loan funds to which it has 
no access or control. 

188. Defendants were asked in discovery if any member of Alpha Land personally or through an 
entity owned by such member, such as Gary's LPs, had mortgaged the property to obtain a bank 
loan and for each bank account in which loan proceeds were deposited, produce all bank 
statements, including all check images and deposit images, beginning from the time the loan 
proceeds where deposited into the account up to the current date. They were also asked to produce 
a detailed accounting for each deposit and withdrawal and to identify any withdrawals unrelated 
to Alpha. (Gary's A, 1#48-49, p.28-29). 

189. In response to this request, the Defendants produced Alpha Land's bank records and accounting 
detail. These were not the bank accounts requested. (Gary's A, R#l, P.29) 
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190. Without this information it is not possible to determine if Alpha Land is paying for Gary or 
Gordon's personal expenses or for other expenses of Gary's LPs. 

191. Alpha Land has no authority to determine how these funds are spent. Gary only loans Alpha 
Land money as needed to pay its bills and only ifhe decides he wants to. These funds remain in 
Gary's bank account under his control and presumably Gordon's control as a guarantor. (G2257-
2449). 

192.Alpha Land recently received a $3 million housing and infrastructure grant from the South 
Dakota Housing Authority. (P's Exhibit #3). 

193. It appears from recent bank records that $1,948,664.00 was deposited into Alpha Land's bank 
account from the grant funds and the next day a check was written to BankWest in the amount of 
$1,505,696.23, and a check written to Pennington Title for $377,783.84 (the memo line is not 
legible) and a check written to Rapid (what looks like construction but again not legible) for 
$45,183.93; leaving $31,909.29 in Alpha Land's bank account. (P's Exhibit 2) 

194. Kelly was never intended to have an ownership interest in Alpha Land. The parties' agreement 
was never to include Kelly as a 1/3 partner. 

195. As the 1031 plan was being formulated an issue came up with how the sales were being 
structured and the ownership o/os of Alpha Land. If Alpha Land is considered a related party to 
Gary, the installment sales rules/treatment do not apply to him (PL001200). 

196. Postma explains this dilemma in his email to the partners on 11/12/2019 " ... as long as the 
combination of ownership between you [Gordon] and Gary is not greater than 50% ... then 
Alpha Omega LLC [Alpha Land] is not a related party". (Id.) 

197. The percentage of attributed ownership has to be greater than 50% for the party to be considered 
a related party. Siblings and children are considered attributed ownership. Nephews [Shad and 
Kelly] are not attributed ownership via the definitional nature of their relationship. So without 
Kelly as an owner in Alpha Land, Alpha Land is considered a related party. Gordon + Gary at 
33.33% ownership each is greater than 50% but Gordon+ Gary at 25% ownership each is not 
greater than 50%. 

198. "If Gary were to sell to a related party [Alpha Land] AND the Related party disposes of the 
purchased property within 2 years, then his disposition causes the preferential [ deferred] 
installment sale treatment to not apply to Gary and he would be deemed to have received payment 
for the full amount of the contract price at the time of signing, ie. irregardless of actual timing of 
payments received." Postma's 11/12/2019 email (PL00l200). 

199. Alpha Land purchased its first parcel of the property, 508 W Sunnydale Rd, on March 12, 2021, 
less than one year after Gary's LPs purchased the property. (G-3185) 
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200. If Alpha Land is determined to be a Related Party in Gary's 1031 exchange the installment sale 
treatment no longer applies to Gary's LPs and he will "be deemed to have received payment for 
the full amount of the contract price at the time of signing" no matter when the actual payment 
was received. (PL00 1200). 

201. It was decided by Gary and Gordon that Kelly would be added as a member in name only and 
with no ownership. (PL000333-PL000334). 

202. The Operating Agreement states, "The members, Gordon K. Howie, Gary A. Howie and 
Shadrach F. Howie shall be issued a Certificate of Membership Interest in the Company where 
each owns 33.33% interest in the Company. The net profits of the Company shall be divided 
among the three (3) members (Gordon K. Howie, Gary A. Howie, and Shadrach F. Howie), or 
their designees or estates, and the net losses of the partnership shall likewise be borne by the (3) 
members (Gordon K. Howie, Gary A. Howie, and Shadrach F. Howie), or their designees or 
estates, all in proportion to the respective capital contributions as forth in this agreement." Capital 
Contributions were $10.00 by each Gary, Gordon and Shad. (PL000333-PL000334). 

203. Kelly has no ownership in Alpha Land so applying Postma's example Alpha Land may be 
considered a related party. 

204. Contrary to the Operating Agreement, Alpha Land's 2020 and 2021 tax returns, report Kelly as 
having a 25% ownership interest in Alpha Land, having contributed 25% of the Company's 
capital. (G-2970 G-3038). 

205. In 2022, Kelly dissociated from Alpha Land and is no longer reported as an owner. Two years 
after Alpha Land closed on the purchase. (G-3057) 

206. As soon as Shad purchased the property in October 25, 2019, he began fulfilling his obligations 
under the Parties' agreement by working on site development with Lind Exco--providing bids and 
doing site management as per his role in development. (VC #102). 

207. Shad was provided with the opportunity to build the first two houses in the development, 
financed by Alpha Land on the day that Gary's LPs purchased the property, April 6, 2020. 
(DSUMF #161). 

208. Shad was proposing non-corrosive rebar covenants and street names right after the parties first 
met for their initial meeting, consistent with the agreement. (PL000692) 

209. Shad was working the raw land in 2020. (HH p. 224). 
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210. The final plat for the lots in phase one were pending approval from Box Elder and Alpha Land 
had no reason to believe it would not be approved. The two homes Shad was building were 
approved prior to those in phase one because they were located on two lots that bordered an 
already existing subdivision. (VC#l05). 

211. The City of Box Elder never gave any member of Alpha Land any indication that there would be 
any issues signing off on the final plat prior to it being submitted. (VC#l06) 

212. The City, however, informed Alpha Land it would have to sign a development agreement 
requiring Alpha Land to pay for offsite improvements, specifically the reconstruction of 
Sunnydale Road, in the amount of 1.6 million dollars. (VC#l07) 

213. This unforeseen demand by the City significantly diminished Alpha Land's development 
potential and prevented Shad from obtaining the funds he was relying on to complete construction 
of the I st two homes. (VC #108). 

214.Alpha Land could push back against the City or they would wait it out. (VC#l 10) 

215. This caused a disagreement among the Parties. Gary and Gordon wanted to take a passive 
approach and wait for the City to come to them, where as Shad wanted to go on the offensive and 
push back on the city (VC#lll)(G-2662) 

216. Gary and Gordon had no financial urgency to push the development ahead, where as Shad was 
under financial pressure and the urgency was great. This development was supposed to be his 
source of income. (G-3266) (HH p.22l)(ISH p. 252)(G-2662). 

217. Holly testified: "Well my husband spent a lot of2019 and all of2020 working on this project and 
essentially he didn't do a lot of construction work that year and he didn't do a lot oflike side~ 
like, basically, he didn't have much income that year for sure in 2020 because he was like focused 
so much on the project and getting it going. And that kind of moved in 2021" (HH p. 221). 

218. Gary shares in Shad's belief that Alpha Land is being treated unfairly but he is willing to wait 
them out as he is under no financial pressure and he intends donate his proceeds from 
development anyway, "To Whom it May Concern": "Box Eider's proposal at the meeting with 
Blaise came a stunningly unwelcome surprise ... Apparently Box Elder believes that they have 
captured a goose that will lay golden eggs and all they have to do is keep squeezing. What they do 
not understand is that this goose is ready and able to fly. Of the principals of our group at the 
meeting with Blaise, two and possibly all three are poised for flight. I do not personally need this 
project to live the remainder ofmy life in comfort. Moreover, I am unwilling to sell or commit 
additional assets to fund projects that are Box Eider's responsibility. Should our project proceed, 
most of hoped for income will go to chatitable organizations ... If external pressure is too great to 
justify our development on the basis of the value we bring to Box Elder and the community, then 
this is simply the wrong time for development. In that case, at some future time after Box Elder 
has solved the existing problems at their own expense we may still be interested ... Not only 
would we be expected to step in and do what the city under better previous management should 
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already have done on Sunnydale and Radar Hill Road, but we may be expected to contribute to 
the off site solution of the existing Radar Hill Road problems as well. My first response was 
simply to shut the project down. An emotional response to being forced to negotiate major last 
minute changes may not be the best response, but our project will not be held hostage to 
unworkable and unrealistic demands. If we exist, this would be the most expensive agricultural 
land I have ever purchased." G-2662 

219.In an email to Holly, Gary wrote on 7/17/22, "I am currently in a position where I do not need to 
demand money for the release of land. Gordon and I are each in positions where we do not have 
to charge for what we do or to be reimbursed for development work." (G-3266) 

220. Holly first proposed the idea to hire an attorney to Shad. She said, "I felt like if they had an 
attorney going with them to these meetings that they City would be less likely to push them 
around" (HH p. 217) 

221. Shad testified on SHp.231, "I think having an attorney deal with an attorney in this specific case 
would have been beneficial to both the City and the to the developing LLC". 

222. Shad testified that he never used the term "threaten" in reference to hiring an attorney when 
dealing with the City. (1SHp230-231) 

223. Shad showed his partners what he believe to be City ordinances and its comprehensive plan 
guidelines proving how the City was engaging in unfair practices and violating its own 
ordinances, demonstrating the need to hire an attorney. (VC #111 ). 

224. Gary and Gordon agreed what the City was doing was unfair but they were fine to wait it out. 
(G-2662) 

225. To Shad's knowledge, the City had never required any previous developer to pay to upgrade any 
existing roads or utilities and it was clearly an unfair "pay to play" situation. (VC #112) 

226. Without access through Sunnyvale Road, the project had a limited way forward if any. (VC 
#113)(G-2662) 

227. The stress of the situation created a hostile divide amongst the partners and it put Shad under a 
tremendous amount of stress. (VC #114) (HH p.270) 

228. This divide among the members caused a breakdown in the Parties' relationship and led to many 
heated arguments. (VC # 116) 

229. Holly testified to particularly bad dispute that broke out among the members during a company 
meeting, "I guess when it started is when they-the four of them were at a meeting down at Gary 
and Gordon's office, Shad was upset about not being able to develop, not making money, 
spending money, getting all this push back from Box Elder. He had been bringing idea to Kelly 
about marketing listings. They were telling him, no, it won't work because of X, Y, Z. And then 
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so there was some kind of argument. And I guess and I don't know what Shad said. I guess I'm 
probably sure-he's very passionate when he talks to people and very boisterous so like it's 
family that he's talking to so that makes it even more emotional. Like you can sit there and talk to 
your mom a little bit different than you would talk to a stranger. And Kelly got mad at Shad and 
said, "Don't talk to my dad that way, you little asshole". (HH p.239) It was after this meeting that 
Kelly pulled all Shad's real estate listings and said I'm never gong to work for you." (HH p.239). 

230. Holly began to attend company meetings in place of Shad to act as a mediator. (HH p.65-66) 

231. Holly testified, "At this point in time I had hope that they could work things out. Honestly, I felt 
like everybody was being difficult. Everyone was being stubborn. I felt like Shad didn't really 
have an option because every time he would suggest something, they would either not reply to 
him or they would tell him no." (HH p.67) 

232. In October 2021, the tensions between the parties reached its greatest point as evidenced by the 
many email exchanges during this time. (SH Depo Ex 10, 8,12,18,5,6,19,7,28,29,34,35,36,37). 

233. A review of Shad's emails cited above shows a frustrated member desperately trying to find 
solutions and offering suggestions for possible ways to move forward with little response. (Id) 

234. In August 2021 Shad is advocating that the group engage a new engineer and fire KTM. He 
thinks they should be held accountable for their incorrect engineering. He suggests meeting with 
legislators to further the project along. He offers the assistance of his friend Donahue and pushes 
refinancing the contract for deed. G-1884 

235. Positions Gary and Gordon agreed with, in an email sent to Richard Braithwaite Gary agrees 
with Shad about the previous engineer states, "We have made some significant changes. The 
engineering group we were using for Box Elder was giving us low p1iority and perfunctory 
service, with little effort to interact on our behalf. Their major client is one of our competitors. 
We were completely lacking the critical behind the scenes negotiation which has proven to be 
essential. We now have a new engineering firm that represents just us and has been meeting with 
Box Elder officials on our behalf. We currently have a proposal going before Box Elder that 
involves the initial steps in approval for 300 residential lots" (G-3239) 

236. Gary and Gordon also met with legislators in an attempt to move the project forward. (HH p222) 

237. On October 2, 2021, in an email entitled "forward" Shad is asking the group for proposals and 
marketing options. "I am waiting for your leadership and direction and will continue to give 
honest feedback/perspective once I have a change to review your proposals and marketing 
options. I have considerable insight to add to our project once we get this squared up. G-2105 

238. On October 12, 2021, in an email entitled "partnership" Shad writes, "My understanding is that 
Alpha Land is a 3 person partnership ... At our last meeting we all agreed to clearly define 
marketing options and parties involvements ... After asking 12 times "will we resolve to finalize 
a proposal to BE regarding Westgate/West Sunnydale" I still don't have clarity? I am told I will 
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have the responsibility later to get bids and manage on site work. This is unacceptable! 
Partnership so far has allowed me to take on all the tax consequences, have no involvement 
whatsoever in creating marketable listings, 75% of all my emails have gone unanswered and my 
role in development has been completely bastadized." G-2107 

239. On 10/14/21 in an email entitled "resolution" in which Shad respectfully presents his partners 
with an email asking them to consider giving to Box Elder. He says, "All, this is the type of letter 
I would like to make available to every Box Elder official. Please critique and add your thoughts" 
His proposed letter to the City is non-threatening and asks the City to consider a reasonable 
maintenance agreement to Sunnydale. G-2110 

240. Shad emails the group on 10/14/21 saying "nearly all my emails have gone unanswered like this 
one from back in March ... I find it grossly unfair to expect anything other than frustration from 
me when no answers are ever given" G-2108 

241. In an email dated 10/25/21 entitled "victory" Shad emails the group asking them to please 
answer his very simple, unequivocal and dispositive questions including, l)why don't we submit 
a proposal through an attorney for 300 new homes with no Sunnydale improvements and 
secondary access to be established after completion of250 homes? 2) What is my involvement in 
partnership? 3)Why have we paid nearly $400,000 in interest alone on a contract for deed and for 
what? 4) Why are we not holding KTM accountable? 5) Why is my tax deferred exchange not 
resolved? 6) Please define what constitutes a willful and substantial breach of agreement and 
prejudicial conduct ... No resolution has been discussed or proposed by members and 
correspondence has ceased. G-2116 

242. All the above questions are reasonable, logical and respectful of questions. 

243. The next day on 10/26/21, Gary accuses Shad of having ADHD. 

244. 10/29/21 Shad emails the group "exposing the underlying problems while offering clear 
solutions creates the environment for developers and cities to thrive." The remainder of the email 
Shad lays out in great detail the reasons he believes what Box Elder is doing is wrong. He cites 
statutes and ordinances. It is comprehensive and in no way threatening or hostile. It is informative 
and persuasive. He concludes by saying "Realize these are new challenges that require new 
tactics. Looking back will you be able to say I did what was right? G-2129 

245. Shad never hired an attorney to represent Alpha Land. Shad never sent any proposal or email to 
the city without the approval of his partners. 

246. On 10/14/21 Kelly emailed Gary and Gordon calling for Shad to be expelled from the 
partnership. G-1906 
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247.In November of 2011, Gary, Gordon and Shad reached out an attorney to amend the operating 
agreement. (G-3230) 

248. The most notable amendment to the operating agreement was the elimination of joint tenancy 
with the right of survivorship and the ability for members to appoint replacements. (PLOOl 765) 

249. It also added a provision for attorney's fees. (Id) 

250. Initially Gordon told Shad that Banner Capital needed Alpha Land to amend its operating 
agreement to meet its lending requirements; however, Shad discovered after calling and speaking 
with Banner Capital that this was not true. (VC #129) 

251. Shad hired attorney Trask to represent him in the amending of the operating agreement. She 
worked the parties and tried to reach an amicable solution but was unsuccessful (VC #130) 

252. The operating agreement was amended by majority vote. (PLOOl 765) 

253. Kelly's company, Unimax, LLC has signed a purchase agreement to buy all lots in phase 1 and 
2. A sale recently closed on the first portion of lots in phase I. (VC #126) 

254. Unimax is building homes on the lots and Kelly is selling them. Kelly is benefiting from both 
selling lots and building on them. (VC #127) 

255. Shad committed a majority of his time in 2020 and 2021 to doing all sorts of projects for Gary 
and Gordon with no compensation. (VC #138) 

256. Shad made several improvements to the Property that he was not compensated for including 
interceding Alfalfa, building a new fence, building roads, multiple creek crossings, site work, dam 
clean outs, trash removal, prairie dog poisonings/control, and demolition and clean up. (VC # 
139) 

257. Shad was been told that if he initiates any lawsuit he will be expelled from the Company. (VC 
#141) 

Dated this 2nd day of December, 2024. 

PETRSON LAW, PLLC 

Isl Kelly M. Peterson 
Kelly M. Peterson 
PO Box 1232 
Rapid City, SD 57709 
Phone: ( 605) 786-4486 
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Kelly. peterson@centuryco.net 
Attorney for Plaintiff 

CERTIFICATE OF SERVICE 

The undersigned attorney hereby certifies that a true and correct copy of the above 
PLAINTIFF'S STATEMENT OF DISPUTED MATERIAL FACTS was served in the 
following manner and on the following person, by placing the same in the service indicated, 
postage prepaid as applicable, addressed as follows: 

Odyssey File and Serve 
John Dorsey 
Attorney for Defendants 
john.dorsey@amatteroflaw.com 

Dated this 2nd day of December, 2024. 

PETERSON LAW, PLLC 

Isl Kelly M Peterson 
Kelly M. Peterson 
Attorney at Law 
PO BOX 1232 
Rapid City, SD 57709 
605-786-4486 
kelly.peterson@centuryco.net 
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STATE OF SOUTH DAKOTA ) 
)SS. 

COUNTY OF PENNINGTON ) 

SHADRACH HOWIE, and ALPHA ) 
LAND COMP ANY, LLC, a South Dakota ) 
limited liability company, ) 

) 
Plaintiffs, ) 

) 
vs. ) 

) 
GARY HOWIE and GORDON HOWIE, ) 

) 
Defendants. ) 

IN CIRCUIT COURT · 

SEVENTH JUDICIAL CIRCUIT 

File No. 51CIV23-001344 

DEFENDANTS' SECOND 
STATEMENT OF UNDISPUTED 

MATERIAL FACTS IN 
SUPPORT OF MOTION FOR 

SUMMARY JUDGMENT [SDCL 
15-6-56(c)] 

Pursuant to SDCL 15-6-56(c)1, Defendants submit the following separate, short and 

concise statement of material facts as to which they contend no genuine issue exists to be tried 

with regard to Plaintiff's claim for unjust enrichment. Undisputed material facts will be 

followed by citations to the record. 

As with Defendants' previous Motion for Pa1tial Summary Judgment, parenthetical 

references to the record will be as follows: 

• Reference to the Plaintiff's Verified Complaint is identified as "VC" followed by the 
numbered paragraph ",i''. Likewise, Defendants' paragraphs in their responsive 
Answer are so identified. 

• References to the depositions of Shadrach "Shad" Howie "SH" and Holly Howie 
"HH" are followed by their appropriate page. Shad's deposition was continued over a 
three-day period and the pagination is not consecutive; rather it renews at page 1 each 
consecutive day. Therefore, his deposition will be referenced as "1 SH" for the 
testimony taken June 27, 2024, "2SH" for testimony talcen June 28, 2024 and "3SH" 
for testimony on the concluding day of July 12, 2024, followed by its page numbe1·. 

• The affidavit of James Postma, CPA was submitted by Plaintiff in response to the 
Motion fo1· Prutial Sumtnru·y Judgment and that affidavit is referenced as "Postma'' 
followed by the applicable paragraph reference. 

• Deposition Exhibits are referenced by the deponent's initials, followed by the Exhibit 
number and page. ("SH Ex_, p. _"). 
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• Pages referenced from the deposition testimony, exhibits and discovery identified 
herein have been appended to the Affidavit of Defense Counsel filed 
contemporaneously with Defendants previous Motion for Partial Summary Judgment. 

• Many material facts have been referenced in the Defendants' Statement of 
Undisputed Material Facts dated October 3, 2024 and filed in support of the 
Defendants' Motion for Partial Summary Judgment. Where indicated, references to 
that pleading will be made as "SUMF" followed by the appropriate numerical 
reference. Discovery including interrogatory answers and responses to requests for 
admissions and production of documents referenced below were submitted to this 
court in the Affidavit of John Stanton Dorsey, in support of Defendants' Motion for 
Partial Summary Judgment. Below, the reference to the responses are identified by 
the number and reference to "Affidavit Dorsey" and the applicable attachment 
number. 

• The Second Affidavit of John Stanton Dorsey is submitted contemporaneously with 
this pleading. It includes additional discovery produced as referenced below as 
("Second Affidavit Dorsey," followed by the relevant stamped and numbered page 
produced in discovery). 

• Because a separate, short and concise statement of material facts as to which no 
genuine issue exists is required by the rule, and for ease of reference for this Court, 
Defendants' supporting brief will reference the material facts below as "2MF" 
followed by the appropriate numerical reference. Because a statement of undisputed 
material facts was provided to this court in support of Defendants' Motion for Partial 
Summary Judgment, in the event that reference is made to that document, to he 
consistent references in Defendants' supporting brief will be identified as "SUMF" 
followed by the appropriate numetical reference. 

DEFENDANTS' SECOND STATEMENT OF UNDISPUTED MATERIAL FACTS 

1. Shad had a vision for the 1,333 acres of property that he believed was divinely 
inspired. (HH. P. 20). He believed that God blessed him with an amazing opportunity and in 
tribute to God, he named the development Alpha-Oniega. His vision was to create a 
development serving Ellsworth Air Force base consisting of3,000 single and multi-family 
homes. (VC if20; HH pp. 19-20). 

2. Shad was unable to buy the property on his own. (HH p. 270). He went looking 
for investors knowing the project would he "very lucrative." (VC ,i 24; lSH pp. 214,226). Shad 
"pitched it to them as a grand slam," (1SH, p. 69), 

3. Shad did not promise a retnrn on the investment. (lSH, pp. 226). Nonetheless, 
based upon his own analysis, from the beginning, he concluded the project would be "very 
lucrative." (lSH pp, 217,221). He provided numbers to his prutners estimating the costs in 
terms of site development, engineering, oversight, and infrastructure in reaching his belief. (1 SH, 
pp. 221-222). The plan was to sell 60 lots per yeal' (lSH, pp. 91, 105). The project would take 
20-30 years. (ISH, p. 91). Shad projected net profits between $15,000 to $18,000 per lot and 
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explained: "I had hoped that we would at least be moving lots in about 18 months ... " but agreed 
that his estimate was "highly contingent on what the market is requiring." (lSH pp. 231-232). 
Shad conceded that "it is stiJI a risk game." (!SH, p. 231). Shad explained that the initial plan 
projected 3,0001·esidential sites. (lSH p. 220). At $15,000/lot the net profit over time would be 
$45,000,000. (1 SH, p. 224). Per year, net profits at the rate of 60 lots per year at $15,000, would 
generate $900,000 

4. Shad brought the "opp01tunity" to his father, Gordon. (lSH pp. 214-215). 
Gordon discussed the "investment opportunity" with Gary who expressed interest in investing. 
(VC iMf 20, 24, 29, 30). 

5. Shad, Gordon and Gary met in an "initial meeting" in the Spring of 2019. (VC ,m 
33, 35). Each pru.tner was to have an equal voice. (lSH, p. 78). "The development was to be a 
team effort with each party to receive 1/3 of the net profits from development." (Gru.-y's Answer 
to Interrogatory No. 4, Affidavit of Dorsey, Attachment 19). "All understood our collective 
experience was greater than any one individual. No specific or fo1mal roles were ever assigned 
at the beginning; the roles evolved as things moved fotward." (Gary's Answer Interrogatory No. 
19, Affidavit of Dorsey, Attachment 19). 

6. Gary financed the purchase of the 1,333 acres. (lSH, pp. SO, 61), Shad knew he 
was not purchasing the prope1ty himself; rather he was acting as a strawman in the transaction. 
(lSH pp. 64-65; 174-177; 207; 2SH p. 27), 

7. Shadrach's position as a "strawman" in the exchange was explained by James 
Postma, CPA meetings which Shad attended. {lSH, pp. 64, 179). Postma characterized Shad's 
position in the 1031 exchange which facilitated the purchase of the land by Gary's limited 
partnerships ("LPs'~ was a "sacrificial lamb." (1 SH, p. 177), 

8. In honor of God, it was ve1-y impo1tant to Shad that all street names be names or 
characteristics of God, that the highest constrnction standards be mandated, and the development 
cater directly lo Veterans with discount incentives." [(Plaintiffs B1iefin Opposition to 
Defendants' Motion for Pa1tial Summary Judgment, filed 12/2/24, p. 3 of77); See also, PR 7]; 
According to Shad's wife, "[h]e said God had shown him" ... "this property and this development 
oppo1tunity was meant to be for his life and his family'' and nobody else. (HH pp. 20-21). 

9, The formation of Alpha Land Company, LLC was the vehicle which Shad agreed 
was to be utilized for regulation of the affairs oftl1e company, the conduct of the business, and 
the relationship among the memb~·s. (lSH, pp. 116-117; 2SH, p. 38). 

10. 
p, 99). 

Shad agreed that the Operating Agreement is a conh·act, like a constitution. {lSH, 
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11. Shad read the Operating Agreement before signing it. (lSH, p. 234-235; SUMF 
73). Shad explained is expectations and purpose of the operating agreement and testified: "I 
expected that the purpose of the contract would be to hold the parties involved to that contract." 
(lSH p. 84). "What good is the contract that doesn't bind the patties to do what they agreed to 
do." (ISH p. 85). 

12. Shad testified he did not have a problem with the operating agreement until it was 
runended. (1 SH, p. 240). 

13. On January 10, 2020, Gary, Gordon, Shadrach and Kelly signed the Operating 
Agreement and Articles ofOrganizati~n and formed Alpha Land Company, LLC. (SUMF #47; 
See Operating Agreement attached as Exhibit 4 to Defendants' Answer). Kelly was identified as 
a member with no ownership, but having the exclusive right to be paid for listings and marketing 
of the property. Id. 

14. The Operating Agreement provided members net profits to be divided among the 
three members (Gary, Gordon and Shad) in proportion to their respective capital contributions as 
set forth in the agreement. (Operating Agreement, ,r 6), Capital contributions were deemed at 
33.33 % for each member. (Operating Agreement, ,IS), Distributions to the three members 
"shall be made in the amounts, in the manner, and at times determined by the managers. 
(Operating Agreement, ,I7). (See Exhibit 4 to Defendants' Answer). 

15. Shad testified that with regard to the Operating Agreement, no member were 
promised any compensation, salary or particular wage. (lSH, pp. 38-39). Likewise, nothing was 
said about receiving money as a member of the LLC until there was a distribution of profits and 
losses as described in paragraphs 6 and 7. (I SH, pp. 38-39). No member was guaranteed a profit 
or that property would be sold. (Gary's Answer Inte1rngatory No. 46; Affidavit Dorsey, 
Attachment #19). 

16. The development was to be a team effort with each party to receive 1/3 of net 
profits from development. (Gary's Answer Interrogatory No. 4, Affidavit of Dorsey, Attachment 
19). 'The reasons for the LLC was to facilitate the ability to share profits between the members 
as contemplated in our eal'ly discussions." (Gary's Answer Interrogatory No, 31; Affidavit 
Dorsey dated October 3, 2024, Attachment# 19). The operating agreement spelled out that each 
member would enjoy a 1/3 share of net profits or alternatively, a 1/3 share in losses. (Exhibit 4, 
Defendat1ts' Answer ml 5, 6) 

17, No member was guaranteed a profit or that property would be sold. (Gru-y's 
Answer Interrogatory No. 46; Affidavit of Dorsey, Attachment 19). With regard to the risks of 
land development, Shad agreed that inflation, difficulty wotking with local governments, and 
dealing with ce1tain unexpected infrastructure issues were, in his words, "unavoidable." (lSH 
219). Insofar as his own risk tolerance, Shad testified that "my risk tole1'1111ceis huge." (ISH p. 
160). As members in the LLC, at the age of 40, compru·ed with Gordon (75) and Gary (79), Shad 
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professed: "I'm a young man, that my risk tolerance is much higher than both of them." (lSH, p. 
93). Asked to explain how he believed the fledgling company would be able to cash flow 
payments on the 1,333 acres purchased for $4.9 million, Shad described it as a "no-brainer" 
believing that that land itself would finance borrowing. (lSH, pp. 93-95). 

18. James Postma, a CPA who provided the members with advice, testified: "[i]t was 
the intention of the parties that they share in the net profit equally through their ownership in 
Alpha Land Company." (Postma Affidavit, ,i 46). 

19. Shad viewed the project as his, and his alone. He testified it was "my project." 
(HHpp. 20-21). 

20. Shad did not contribute any money toward purchase the 1,333 acres of property. 
(lSH, p. 169). Shad paid "zero dollars." Id. Shad did not sign on any loans for the land nor did 
he contribute anything monetarily to capitalization of the LLC. (1 SH, p. 98. Shad explained he 
was only "on paper." Id. 

21. Shad did not contribute to payments on the Gikling contract for deed as 
documented in the Simpson Appraisal for its refinance with Banner Capital which confirmed 
Shad's role in the company and his lack of ownership in the 1,333 acres. (2SH pp. 15, 18, 23-
25), When that contract for deed (779 acres) was refinanced by Banner Capital for $2,300,000, 
on March 29, 2022, Shad did not sign as debtor or guarantor; rather it was Gary who signed a 
non-revolving promissory note and loan on behalf of both LPs. (2SH pp. 14-15; SH Ex 22, pp. 
G-2029-2039; See also, SUMF 123, 124, 126). 

22. The 1,333 acres for development was purchased by Gary's LPs and the financing 
was provided by Gary with Gordon providing later personal guarantees. (Gary's Answers to 
Interrogatories, No. 13, 14, 15). 

23. For Shad's role, he was promised 1/3 of net profits in his partnership with Gordon 
and Gary which was memorialized in the original operating agreement of Alpha Land Company, 
LLC, which Shad signed on Janum·y 14, 2020). (lSH pp. 38-39; 116-117). 

24. Alpha Land Company, LLC has distributed to each member a total of $22,000 
when it has declared net profits. Shad's 1/3 share has been distributed both times the company 
has made a distribution. The first disbursement was on September 2, 2023, and Shad was issued 
check #1329 in the amount of$10,000 drawn on Alpha Land's checking account. A second 
distribution was issued to Shad in check #1333 for #12,000. (Gary's Answer to Interrogatory 
Nos. 29 and 74; Dorsey Affidavit Attachment 19; See also, Second Dorsey Affidavit (copies of 
checks #1329, #1333). 

25. Net profits are dependent upon development expenses which cannot be forecasted 
with accuracy. (Gm-y's Answer Interrogatory #102; Dorsey Affidavit Attachment 19). 
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26, In its initial phases of development, Shad knew that the company was on "a 
shoestring budget" oflimited capital. (2SH, p, 20). 

27. Due to limited sales of lots being sold in the first two years, U1e company was 
without sufficient funds to meet its obligations. (Gary's Answer Interrogatories No. 70, 72). 

28. Gary testified that an LLC is not able to make distributions if the company would 
not be able lo pay its debts as they become dne in the ordinary course of business, citing SDCL 
47-34A-406(a)(l), (Gary's Answer Interrogatory Nos. 83, 84, 85; SUMF 156, 159). 

29, Lots did not sell in 18 months as Shad and the other members had hoped, (!SH, 
p, 90). Delays occurred, Many issues with the City of Box Elder were encountered. (!SH, p, 
230). Shad and his wife believed the City was requiring Alpha Land Company to do things that 
it had not required of other developers and was "blackmailing" them. (HH pp, 53-55). 

30. Just three months after formation of the LLC, the City of Box Elder provided the 
company with a list of "to dos" which included an extension and improvement of II road at a cost 
projected at $1.6 million to be shouldered by Alpha Land Company, (]SH, pp. 72-73; SH Ex 10, 
p. 3). 

31. Shad agreed that the City's directive and inipact upon the company could not 
have been predicted without 11 "crystal ball." (!SH p. 74). 

32. In his email dated Octobe1· 25, 2021, Shad recognized the costs associated with 
the property's development were cutting into any ability to pay net profits, He was upset that he 
was not receiving any money and understood the reality that sales oflots were paying down 
interest and correctly stated the consequence: "initial profits are already gone." (SUMF I 02; SH 
depo Ex. 10, p. 028). . 

33. As draws were distributed for development purposes, Shad admitted that "I was 
operating in my role-in my capacity-which was development oversight." (2SH, p, 29). Shad 
confumed he was doing the work "voluntarily" and did receive "some help and support from 
other members." (2SH, p. 29). He admitted that he did not ask to be paid. (2SH, p. 30). "Never 
did we ever discuss a dollar amount." (lSH, p. 252). 

34. Holly agreed Gary contributed hundreds of thousands of dollars to Alpha Land 
Company, LLC from loans on behalf of the LPs to keep Alpha Land afloat. (HH Depo., p. 90). 
Gary and Gordon signed personal guarantees of $2.3 million to refinance the Gikling contract for 
deed. (SUMF #101). . 

3 5, Shad was allowed to show $220,000 of expenses of the development on his 
personal tax return and increase his basis for the short period oftinie he was the titled owner of 
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the property in the 1031 exchange as strawman until it would be transferred to the LPs as had 
been discussed with CPA Postma long before Alpha Land Company was formed. (2SH, p. 33). 

36. Shad did not file any mechanics liens for the contributions of service to the 
project although he threatened to do so. (SUMF 185; 2SH p. 78-79; HHp. 176, HH Bit 1, p. 65). 
Holly agreed that this was a threat by her husband. (HH p. 177). Shad confessed that he was 
using the threat of placing liens as "a way to bring them to the table." (2SH, p. 80). 

37. Asked in an inten-ogatory: "[s]pecifically what tasks and t'esponsibilities did 
[Shad) have and what opportunities did he have to make money?" Gary answered: "Shad would 
be able to shat'e in 1/3 of the net profits of the sale of parcels by Alpha Land Company, LLC. 
Beyond the 1/3 net profit opportunity, we discussed his ability to build homes with the 
construction loan provided by Gary," (See Gary's Answer to Inten-ogatory No. 26, Dorsey 
Affidavit Attachment 19). 

38. Gary provided a construction loan of$150,000 to Shad but shad could not account 
for the use of the funds agreeing "I burned up that 150 very quickly." (2SH pp. 91, 93-93; 
SUMP 185). Shad was out of money and could not borrow money himself. (2SH, p. 90). 

39. Alpha Land was never formed to purchase the entire parcel (1,333 acres). (Gary's 
Answer Interrogatory No. 21). 

40. No member was guaranteed a profit or that property would be sold. (Gary's 
Answer Interrogatory No. 46; Affidavit Dorsey, Attachment #19). 

41. Shad had a deep emotional attachment and spit'itual connection to the property 
and believes that "[!]he purchase ofU1e property and [its] development were Shad's creation." 
(Plaintiff's Brief in Opposition to Defendants' Motion fol' Partial Summary Judgment, filed 
12/2/24, p. 72 of 77; See also PR 7). 

42. Shad's actions and conduct compromised Alpha Land. (Gary's Answer 
Interrogatory No. 71 (29 bullet points); (See also Answers Inten-ogatories No. 50). 

43. The Operating Agreement was amended and restated because of Shad's conduct 
and threatening behavior. (Gary's Answers Interrogatories No. 50, 71). The Amended and 
Restated Operating Agreement is attached as Exhibit 5 to Defendants' Answer. The change in 
the operating agreement did nothing to change a member's share in net profits. 

44. The Amended and Restated Operating Agreement did not change the provisions 
regarding equal ·share of net profits and distributions. (Compare Exhibit.4 and Exhibit 5 to 
Defendants' Answer at paragraphs 6 and 7). 
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52. Shad demonstrated hostility to Box Elder staff at a meeting on March 23, 2023, 
with thl'eatening terms for which the company had to apologize. (SUMF 173; 2SH pp. 211-215). 

53. Shad remained defiant and ready to sue the City when he was deposed on June 28, 
2024, (2SH, p. 214; SUMP 174). 

54. James Postma provided the members of the LLC advice in his capacity as CPA 
prior to the company's formation which ultimately took the form of the LLC. James Postma's 
Affidavit, states; "[i]t was the intention of the parties that they share in the net profit equally 
through their ownership in Alpba Land Company." Absent in Postma's affidavit is any 
suggestion that Sbadrooh 's contributions of service to the company were due compensation 
beyond the 1/3 share of net profits. Postma stated; "I believed Shad was talcing a position that I 
believed was beyond what his role in the company was supposed to be .... " (Postma Affidavit, ,i 
11). 

55. From Alpba Land Company, LLC's formation imtil the present date, Shadrach 
Howie has remained a member of the company per the terms of the company's operating 
agreements event after his dissociation by judicial determination. (Answer Exhibits 4 (Original 
Operating Agreement) and 5 (Amended and Restated Operating Agreement). 

~ 
Dated this 4:, day of March, 2025. 

WHITING HAGG & DORSEY, Prof. LLC 

,Jo Stanton Dorsey 
· tomeys for Defendants and 
P, 0. Box 8008 · · 
Rapid City, SD 57709-8008 
PH; (605) 348-1125 
Fax; 605-348-9744 
Email; john.dorsey@amatteroflaw.com 
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STATE OF SOUTH DAKOTA 

COUNTY OF PENNINGTON 
ss 

IN CIRCUIT COURT 

SEVENTH JUDICIAL CIRCUIT 

SHADRACH HOWIE, and ALPHA LAND 
COMP ANY, LLC, a South Dakota limited 
liability company, 

) 51CIV23-001344 
) 
) 
) 

Plaintiffs, ) PLAINTIFF'S RESPONSES IN 
) OPPOSITION TO DEFENDANTS' SECOND 

vs. ) STATEMENT OF UNDISPUTED 
) MATERIAL FACTS IN SUPPOT OF 

GARY HOWIE, and GORDON HOWIE, ) MOTION FOR SUMMARY JUDGMENT 
) 

Defendants. ) 
) 

COMES NOW, Plaintiff by and through his attorneys of record and hereby submits the 

following Responses to Defendants' Second Statement of Undisputed Material Facts. 

References to the record in are identified below and in Plaintiff's supporting brief as 

follows: 

!.Reference to the Plaintiff's Verified Complaint is identified as "VC" followed by the 
numbered paragraph. (VC # __J 

2.Reference to Defendants' Answer to the Complaint is identified as "Answer" followed by 
the numbered paragraph. (Answer# ___J. 

3.Reference to the depositions of Shad Howie "SH" and Holly Howie "HH" and followed by 
the page# (HH p.___J. Shad's testimony taken on 6/27/2024 is referenced as "SHl" 
followed by the page number (SHl p.__J; Shad's testimony on 6/7/2014 is referenced as 
"SH2" followed by the page number (SH2 p.__); and Shad's testimony on 7/12/2024 is 
referenced "SH3" followed by the page number (SH3 p. __). 

4.Deposition Exhibits are referenced by the deponent's initial, followed by the Exhibit 
number and page ("SH Ex_,p.__). 
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5.Defendants' Answers to futerrogatories are referred to as "Garys" then either "A" for 
admission or "I" for interrogatory followed by the paragraph# and page number. (Gary's, 
A#~,p.__) 

6. Defendants' documents produced in discovery are referred to as, "G" followed by the 
page number and Plaintiff's documents produced in discovery are referred to as "PL" 
followed by the page number. 

7. Plaintiff's exhibits are referred to as "P Exhibit'' followed by the page number. 

8. Affidavit of James Postma is referred to "Postma" followed by the paragraph#. 

I. Shad had a vision for the 1,333 acres of property that he believed was divinely inspired. 
(HH. P. 20). He believed that God blessed him with an amazing opportunity and in tribute to 
God, he named the development Alpha-Omega. His vision was to create a development 
serving Ellsworth Air Force base consisting of 3,000 single and multi-family homes. (VC 
1120; HH pp. 19-20). 

RESPONSE: Undisputed. 

2. Shad was unable to buy the property on his own. (HH p. 270). He went looking for 
investors knowing the project would be "very lucrative." (VC 24; lSH pp. 214, 226). Shad 

"pitched it to them as a grand slam." (lSH, p. 69). 

RESPONSE: Disputed. At her deposition, Holly was asked, "And although Alpha 
Omega may have been Shad's idea, he couldn't do it without financing, is that fair," and 
Holly's response was, "Yes". (HH p. 270). Defendants' statement that Shad was unable 
to buy the property "on his own", was not Holly's testimony. Holly's testimony was that 
Shad "couldn't do Alpha Omega without financing". She did not testify that Shad could 
not have obtained personal financing from either a bank or by personally executing a 
contract for deed. In fact, Shad purchased 779 acres of the property on a contract for deed 
he personally executed. (PL000096). It is also disputed that Shad could not buy the 
property without the assistance of the Defendants. (!SH p.228). Shad testified, "These 
guys approached me, and I let them dictate how they wanted to facilitate this to 
their benefit." (!SH p.226) Shad did not need to buy the property in cash up front. Shad 
had negotiated most parcels on contract for deed and he also had a commitment from 
Donahue Williamson to help financially buy the real estate via partnership. (!SH p.228). 
Shad only agreed to share his deal with Gary and Gordon because of the promise they 
made to him. 
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3. Shad did not promise a return on the investment. (lSH, pp. 226). Nonetheless, based 
upon his own analysis, from the beginning, he concluded the project would be "very 
lucrative." (lSH pp. 217, 221). He provided numbers to his partners estimating the costs in 
terms of site development, engineering, oversight, and infrastructure in reaching his belief. 
(lSH, pp. 221-222). The plan was to sell 60 lots per year (lSH, pp. 91, 105). The project 
would take 20-30 years. (lSH, p. 91). Shad projected net profits between $15,000 to $18,000 

per lot and explained: "I had hoped that we would at least be moving lots in about 18 months .. 
. " but agreed that his estimate was "highly contingent on what the market is requiring." (lSH 

pp. 231-232). Shad conceded that "it is still a risk game." (lSH, p. 231). Shad explained that 
the initial plan projected 3,000 residential sites. (lSH p. 220). At $15,000/lot the net profit 

over time would be $45,000,000. (!SH, p. 224). Per year, net profits at the rate of 60 lots per 
year at $15,000 would generate $900,000. 

RESPONSE: Undisputed that Shad did not promise a return on the investment and that 
he concluded the project would be very lucrative. Remainer of the statement is 
undisputed as to Shad's testimony regarding estimated cost projections, sale projections, 
and profit projections; however, throughout Shad's testimony he reiterates that his 
projections were "preliminary" and "speculative" stating " ... there again, this is 
speculative. My data sheets aren't something you want to take to the bank ... " (lSh 
p.220; !Sh p.217-218; SHI p.227). 

4. Shad brought the "opportunity" to his father, Gordon. (lSH pp. 214-215). Gordon 
discussed the "investment opportunity" with Gary who expressed interest in investing. (vc 20, 

24, 29, 30). 

RESPONSE: Undisputed. 

5. Shad, Gordon and Gary met in an "initial meeting" in the Spring of 2019. (VC 33, 35). 
Each partner was to have an equal voice. (lSH, p. 78). "The development was to be a team 

effort with each party to receive 1/3 of the net profits from development." (Gary's Answer to 
Interrogatory No. 4, Affidavit of Dorsey, Attachment 19). "All understood our collective 
experience was greater than any one individual. No specific or formal roles were ever assigned 
at the beginning; the roles evolved as things moved forward." (Gary's Answer Interrogatory 
No. 19, Affidavit of Dorsey, Attachment 19). 

RESPONSE: Disputed. At the parties' initial meeting the parties agreed to be equal 
patiners in owning and developing the property and sharing equally in all profits. 
(VC#33). In addition to this promise, Gary and Gordon also made several promises to 
Shad regarding the Project, his involvement in the Project and the ways he would profit 
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from the Project. It was these promises that induced Shad to enter into the agreement and 
accept Gary and Gordon as his partners. (VC #33-50). The promises are detailed in 
Plaintiff's Verified Complaint #33-#50. Formal roles were assigned at the beginning. 
(VC #36-38). 

6. Gary financed the purchase of the 1,333 acres. (1 SH, pp. 50, 61). Shad knew he was not 
purchasing the property himself; rather he was acting as a strawman in the transaction. ( 1 SH 

pp. 64-65; 174-177; 207; 2SHp. 27). 

RESPONSE: Disputed. Shad negotiated the sales of the various properties and 
personally signed the purchase agreements. Shad closed on these sales and held legal title 
to the property for six months before selling the property to Gary. In purchasing the 
property, Shad had to execute a contract for deed that he was personally liable for (VC 
# 17). A contract that stayed in his name until it was refinanced by Gary in 2022. (VC 
#74) In selling the property to Gary, Shad incurred a personal tax liability of $220,000 
that went unpaid for two years until Gary refinanced the contract for deed then loaned 
money to Alpha Land to pay it (VC #77). During these two years Shad carried this debt 
in his name and received notices to Levy from the IRS. (VC #78). Despite contrary terms 
in the purchase agreement, it was the parties oral agreement that Shad would not 
personally keep the proceeds in selling the property to Gary. This is why the term 
"sacrificial lamb" used by Postma is more fitting than "strawman". Shad carried the 
financial risk but received none of the profit. Defendants cite no authority defining a 
"strawman" in the context of a 1031 exchange, nor how Shad's involvement would 
satisfy such a definition. They provide no evidence, statutory authority, or case law in 
support of this position. Shad would argue that his involvement in the sale was anything 
but that of a strawman. 

Shad would submit that the term "strawman" typically refers to a party who holds title in 
name only, without financial risk or economic interest in the property- a temporary 
place holder. That definition does not apply here. The IRS itself did not deem Shad a 
strawman when it accessed him personal tax liability- it recognized him as the seller in 
a legitimate arms-length exchange with Gary. 

7. Shadrach's position as a "strawman" in the exchange was explained by James Postma, 
CPA meetings which Shad attended. (1 SH, pp. 64, 179). Postma characterized Shad's position 
in the 1031 exchange which facilitated the purchase of the land by Gary's limited partnerships 
("LPs") was a "sacrificial lamb." (l SH, p. 177). 
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RESPONSE: Disputed. See Response to Statement #6. 

8. In honor of God, it was very important to Shad that all street names be names or 
characteristics of God, that the highest construction standards be mandated, and the 
development cater directly to Veterans with discount incentives." [ (Plaintiffs Brief in 

Opposition to Defendants' Motion for Partial Summary Judgment, filed 12/2/24, p. 3 of 77); 
See also, PR 7]; According to Shad's wife, "[h]e said God had shown him" ... "this property and 
this development opportunity was meant to be for his life and his family" and nobody else. 
(HHpp. 20-21). 

RESPONSE: Undisputed with the understanding that the mention of "family" includes 
Gary and Gordon. (SHl p.229). 

9. The formation of Alpha Land Company, LLC was the vehicle which Shad agreed was to 
be utilized for regulation of the affairs of the company, the conduct of the business, and the 
relationship among the members. (lSH, pp. 116-117; 2SH, p. 38). 

RESPONSE: Disputed 

Shad's testimony at lSH p. 116-117 reads: 

Q: So its fair to say in the initial period of time, a lot of the details and material terms 
were left to be negotiated, including what business entity would be; right? Whether it be 
an LLC or corporation or whatnot? 

A: Well, its fair to say they were ongoing. A lot of them had been determined at that 
point. 

This testimony does not support the statement, "The formation of Alpha Land Company, 
LLC was the vehicle which Shad agreed was to be utilized for regulations of the affairs 
of the company .... " 

The evidence establishes that the parties agreed to be equal members in a partnership 
company that would own, develop, and share in the profits from the development. (G-
0054, VC #33) The evidence finther shows that the Defendants systematically and 
strategically altered the terms of that agreement over time to protect Gary from tax 
liability-beginning with the structure of Gary's 1031 exchange and continuing through 
their refusal to allow Alpha Land to obtain the promised development funding. (G-0054, 
PL001160; Postma #23-25; G-3234-3238) Throughout this process, Shad relied on his 
partners' representations and trusted that they would honor their promises, despite the 
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contractual language and corporate structure that were tailored to accommodate Gary's 

exchange.(SHI p.4) 

10. Shad agreed that the Operating Agreement is a contract, like a constitution. 

RESPONSE: Undisputed. Defendants explained to Shad that the Operating Agreement 
was like a constitution and that "the material terms" could not be changed "without the 
consent of all parties". (ISH p.237-238). It is Shad's claim that the operating agreement 
was amended in a way that substantially defeated his reasonable expectations and 
changed materials terms of the parties' agreement that were central to his decision to join 
the venture, specifically the elimination of the right of survivorship and allowing for 
members to name replacements. (VC #188-189). This fact is in dispute. 

11. Shad read the Operating Agreement before signing it. (lSH, p. 234-235; SUMF 73). 
Shad explained his expectations and purpose of the operating agreement and testified: "I 
expected that the purpose of the contract would be to hold the parties involved to that 
contract." (lSH p. 84). "What good is the contract that doesn't bind the parties to do what they 

agreed to do. (SH p. 85). 

RESPONSE: Shad does not dispute that he read through the Operating Agreement 
before signing it. He disputes the remainder of the statement. The purpose of the 
Operating Agreement is expressly set forth in Section 3 of the Agreement. Shad's 
understanding of the agreement was based on representations made by Defendants in 
response to questions he raised while reviewing it. Shad contends that Defendants made 
misleading statements regarding the terms of the agreement, which induced him to sign 
it. Accordingly, this fact is disputed. The following is evidence in the record that supports 

Shad's claim: 

Prior to Alpha Land, Shad had never been in any kind of business organization (HH 
p.80), whereas Gary and Gordon have been in many. Shad explained in his testimony that 
he understood the terms of the agreement as they were presented to him by his partners. 
(SHI p.245; p.235). Shad testified that when he asked Gary and Gordon about the 
amendment provision Gary told him, 'that's just language in there. Don't pay any mind 
to it. I do these all the time, and it's not important". (SHI p.236). Shad and his father 
have a long history working together (Answer # 16) and Shad trusted his father and his 
uncle. Shad testified that in regard to the operating agreement, the Defendants compared 
it to a Constitution explaining to Shad, "The Constitution can't be changed, Shadrach, 
but, we can outvote you. For instance---and they had analogies-if we are going to vote, 
I am outvoted, I can't do a dang this about it, but you can't go in and change the material 
terms without the consent of all the parties." (SHI p.237-238). Shad testified, "there is no 
contract if the contract can be changed and manipulated and thrown out the window. 
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What good is the contract that doesn't bind the parties to do what they agreed to do." 
(SHl p.84-85). As to his understanding of how the company would be operated by its 
managers Shad testified, "I understood it in the way that they verbalized it because it was 
different than - because the agreement contradicts itself. So, I brought up those 
contradictions, and the way that they pacified me was enough for me to sign the 
document because of the way they assured me. (SHl p.235). 

Gordon emailed attorney Tellinghuisen on 3/17/23 asking him if the Alpha Land 
Operating Agreement could be legally amended by a majority vote and Tellinghuisen 
responded the same day, "Below is the response I received from one of my partners. 
You're good to go-the Operating Agreement controls. As Gary said, Shadrach didn't 
read far enough. I apologize for my initial knee jerk response, the question caught me 
off guard." (G-2054A-2045B)(emphasis added). 

12. Shad testified he did not have a problem with the operating agreement until it was 
amended. (lSH, p. 240). 

RESPONSE: Undisputed. Shad did not have a problem with the original operating 
agreement until he learned that the Defendants could amend the agreement to alter 
material terms central to his decision to join the venture, without his consent. 

13. On January 10, 2020, Gary, Gordon, Shadrach and Kelly signed the Operating 
Agreement and Articles of Organization and formed Alpha Land Company, LLC. (SUMF #47; 
See Operating Agreement attached as Exhibit 4 to Defendants' Answer). Kelly was identified 
as a member with no ownership, but having the exclusive right to be paid for listings and 
marketing of the property. 

RESPONSE: Undisputed. 

14. The Operating Agreement provided members net profits to be divided among the three 
members (Gary, Gordon and Shad) in proportion to their respective capital contributions as set 
forth in the agreement. (Operating Agreement, 6). Capital contributions were deemed at 33.33 
% for each member. (Operating Agreement, 115). Distributions to the three members "shall be 
made in the amounts, in the manner, and at times determined by the managers. (Operating 
Agreement, 117). (See Exhibit 4 to Defendants' Answer). 

RESPONSE: Undisputed. 

15. Shad testified that with regard to the Operating Agreement, no members were promised 
any compensation, salary or particular wage. (lSH, pp. 38-39). Likewise, nothing was said 
about receiving money as a member of the LLC until there was a distribution of profits and 
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losses as described in paragraphs 6 and 7. (lSH, pp. 38-39). No member was guaranteed a 
profit or that property would be sold. (Gary's Answer Interrogatory No. 46; Affidavit Dorsey, 
Attachment #19). 

RESPONSE: Disputed. Shad's cited testimony at ISH p.38-39 does not mention 
compensation, salary or wages. Shad, however, does not dispute that the operating 
agreement does not expressly provide any member compensation, a salary, or a wage 
from the LLC. The remainder of the statement is disputed. Shad was guaranteed equal 
ownership in an LLC that would own and develop the property and share in the profits. 
(VC #50) among other promises. 

Shad further disputes that parties intended for the operating agreement to control terms 
related to the development of the property including how each party was to be 
compensated for such work. 

Postma recommended that the new LLC (later formed as Alpha Land) be formed for a 
different purpose (non-development) and enter into a separate legal contract with Gary's 
LPs to avoid the 1031 "developers risk" (PL00l160)(Postma #45). This separate legal 
contract was intended to define and secure the rights, "to develop the property between 
the 3 parties in [their] respective roles," as Postma explained. (G-0054). It was Postma's 
understanding that each member would have a role in the development-Shad's being 
"significant construction work in developing the property". (Postma #48). This 
agreement, despite being an express term of the Alpha Land purchase agreement was 
never executed. 

The original Operating Agreement contained no reference to the Alpha Omega 
Development or the underlying property, and it lacked all material terms governing the 
development of the Alpha Omega property, the members' roles in the development, and 
their compensation for such work. (G-2866) 

The operating agreement was created quickly without much thought. Kelly Howie 
explained that, "We got through these and signed so that we could establish an account 
for the LLC quickly." Explaining that he had intended to suggest revisions after the 
agreement was signed but that he "neglected to do". 10/14/21 (G-2727). 

The operating agreement was not intended by the parties to set forth terms related to 
development of the property or how the parties would be compensated for such work. 
This fact is in dispute. 

Shad also claims that his unpaid labor and services benefited the property and the 
development. Neither of which is owned or controlled by Alpha Land or its operating 
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agreement. Alpha Land has no valid contract or legal interest in the Alpha Omega 
Development or the property. 

16. The development was to be a team effort with each party to receive 1/3 of net profits 
from development. (Gary's Answer Interrogatory No. 4, Affidavit of Dorsey, Attachment 19). 
"The reasons for the LLC was to facilitate the ability to share profits between the members as 
contemplated in our early discussions." (Gary's Answer Interrogatory No. 31; Affidavit Dorsey 
dated October 3, 2024, Attachment # 19). The operating agreement spelled out that each 
member would enjoy a 1/3 share of net profits or alternatively, a 1/3 share in losses. (Exhibit 4, 
Defendants' Answer 5,6) 

RESPONSE: Disputed as to Shad's promised consideration. See response to Statement# 
5. Additionally, it was the parties' original intent to be equal partners in an LLC that 
would own and develop the property, with each member receiving an equal share of the 
profits.(VC # 33; G-0054; SHI p.28) This plan changed when Postma suggested that is 
"could" have negative tax implications for Gary. Postma proposed a safer plan to create a 
separate legal entity, one that didn't participate in the 1031 exchange, and would be 
owned equally by Shad, Gary and Gordon. This entity was to be created for a "different 
purpose". Under this new plan suggested by Postma, he still intended for Gary to 
contribute or transfer the property to the new entity after the exchange; however, this was 
never done. The plan was changed again (to benefit Gary) to have Alpha Land execute a 
development agreement and purchase agreement with Gary that would secure Alpha 
Land's right to develop and purchase the property from Gary. This new plan was based 
on the agreement that Alpha Land would be allowed to use the property as collateral to 
secure funds for development and purchase the property (Postma #25). However, 
Defendants never executed the development agreement and they denied Alpha Land its 
right to secure development financing as agreed. As a result, Alpha Land has defaulted 
on its purchase agreement making it null and void and leaving Alpha Land defunct. (G-
3257, G-2049-250) 

17. No member was guaranteed a profit or that property would be sold. (Gary's Answer 
Interrogatory No. 46; Affidavit of Dorsey, Attachment 19). With regard to the risks of land 
development, Shad agreed that inflation, difficulty working with local governments, and 
dealing with certain unexpected infrastructure issues were, in his words, "unavoidable." (lSH 
219). Insofar as his own risk tolerance, Shad testified that "my risk tolerance is huge." (1 SH 
p.160). As members in the LLC, at the age of 40, compared with Gordon (75) and Gary (79), 
Shad professed: "I'm a young man, that my risk tolerance is much higher than both of them." (1 
SH, p. 93). Asked to explain how he believed the fledgling company would be able to cash 
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flow payments on the 1,333 acres purchased for $4.9 million, Shad described it as a "no­
brainer" believing that that land itself would finance borrowing. (1 SH, pp. 93-95). 

RESPONSE: Disputed as to "No member was guaranteed a profit or that property would 
be sold" See responses to Statements #5 #15 and #16. The remainder of the statement is 
undisputed. 

18. James Postma, a CPA who provided the members with advice, testified: "[i]t was the 
intention of the parties that they share in the net profit equally through their ownership in 
Alpha Land Company." (Postma Affidavit, 46). 

RESPONSE: Disputed. Postma's testimony that the parties intended to share equally in 
the net profits through their ownership in Alpha Land Company is based on his further 
testimony that Alpha Land was to refinance the Contract for Deed and use its equitable 
interest in the property to obtain development financing. His testimony is also supported 
by his emails confirming that the parties had agreed to execute a separate development 
agreement. (Postma #24 and #25) (G-0054; PL00l 160). 

19. Shad viewed the project as his, and his alone. He testified it was "my project." (HH pp. 
20-21). 

RESPONSE: Disputed. Holly testified that Shad saw the property and development 
opportunity as meant for Shad and his family. Family including Gary and Gordon. (HH 
pp20-21 ). See also response to Statement #8 

20. Shad did not contribute any money toward purchase the I ,333 acres of property. (ISH, p. 
169). Shad paid "zero dollars." Id. Shad did not sign on any loans for the land nor did he 
contribute anything monetarily to capitalization of the LLC. (I SH, p. 98. Shad explained he 
was only "on paper." 

RESPONSE: Disputed. See response to Statement# 6. 

21. Shad did not contribute to payments on the Gikling contract for deed as documented in 
the Simpson Appraisal for its refinance with Banner Capital which confirmed Shad's role in the 
company and his lack of ownership in the 1,333 acres. (2SH pp. 15, 18, 2325). When that 
contract for deed (779 acres) was refinanced by Banner Capital for $2,300,000, on March 29, 
2022, Shad did not sign as debtor or guarantor; rather it was Gary who signed a non-revolving 
promissory note and loan on behalf of both LPs. (2SH pp. 14-15; SH Ex 22, pp. G-2029-2039•, 
see also, SUMF 123, 124, 126). 
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RESPONSE: Undisputed that Shad did not personally make payments on the Gikling 
contract for deed or that after he sold the property to Gary he held any personal 
ownership in the property or that Shad personally guaranteed Gary's refinance of the 
contract for deed. 

22. The 1,333 acres for development was purchased by Gaiy's LPs and the financing was 
provided by Gary with Gordon providing later personal guarantees. (Gary's Answers to 
Interrogatories, No. 13, 14, 15). 

RESPONSE: Disputed. See response to Statements #6. Undisputed that Gary purchased 
the property from Shad and breached the parties' agreement when secured loans on the 
property in name of his LPs-guaranteed by Gordon and Gary. 

23. For Shad's role, he was promised 1/3 of net profits in his partnership with Gordon and 
Gary which was memorialized in the original operating agreement of Alpha Land Company, 
LLC, which Shad on January 14, 2020). (ISH pp. 38-39; 116-117). 

RESPONSE: Disputed. See response to Statements #5. 

24. Alpha Land Company, LLC has distributed to each member a total of $22,000 when it 
has declared net profits. Shad's 1/3 share has been distributed both times the company has 
made a distribution. The first disbursement was on September 2, 2023, and Shad was issued 
check #1329 in the amount of$ 10,000 drawn on Alpha Land's checking account. A second 
distribution was issued to Shad in check #1333 for $12,000. (Gary's Answer to Interrogatory 
Nos. 29 and 74; Dorsey Affidavit Attachment 19; See also, Second Dorsey Affidavit (copies of 
checks #1329, #1333). 

RESPONSE: Disputed. Plaintiff was unable to locate checks #1329 and #1333 in the 
record provided. Shad never accepted receipt of any distribution funds as no checks were 
issued to him. Defendants unilaterally authorized the distributions and assigned Shad's 
share to Gary without Shad's koowledge or participation. 

25. Net profits are dependent upon development expenses which cannot be forecasted with 
accuracy. (Ga1y's Answer Interrogatory #102; Dorsey Affidavit Attachment 19). 

RESPONSE: Disputed. ''Net profits" is not defined in this statement and record cited 
does not reflect this statement. Shad does not dispute that development expenses cannot 
always be forecasted with accuracy. 

26. In its initial phases of development, Shad koew that the company was on "a shoestring 
budget" of limited capital. (2SH, p. 20). 
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RESPONSE: Undisputed. Shad knew that initially the company would be on a 
"shoestring budget" of limited capital until it was able to secure the agreed upon 
development financing which the defendants assured would be forthcoming. 

27. Due to limited sales of lots being sold in the first two years, the company was without 
sufficient funds to meet its obligations. (Gary's Answer Interrogatories No. 70, 72). 

RESPONSE: Disputed. The company was without sufficient funds to meet its 
obligations because Defendants did not allow Alpha Land to refinance its contract for 
deed and secure development loans as agreed. (Postma #23-25; G-3238; Ps Exhibit 8) 

28. Gary testified that an LLC is not able to make distributions if the company would not be 
able to pay its debts as they become due in the ordinary course of business, citing SDCL 47-
34A-406(a)(l). (Gary's Answer Interrogatory Nos. 83, 84, 85; SUMP 156, 159). 

RESPONSE: Undisputed that an LLC has to pay its debts in accordance with South 
Dakota Law 

29. Lots did not sell in 18 months as Shad and the other members had hoped. (1 SH p. 90). 
Delays occurred. Many issues with the City of Box Elder were encountered. (ISH, p. 230). 
Shad and his wife believed the City was requiring Alpha Land Company to do things that it 
had not required of other developers and was "blackmailing" them. (HH pp. 53-55). 

RESPONSE: Undisputed. 

30. Just three months after formation of the LLC, the City of Box Elder provided the 
company with a list of "to dos" which included an extension and improvement of a road at a 
cost projected at $1.6 million to be shouldered by Alpha Land Company. (1 SH, pp. 72-73; SH 
Ex 10). 

RESPONSE: Undisputed. 

31. Shad agreed that the City's directive and impact upon the company could not have been 
predicted without a "crystal ball." (ISH p. 74). 

RESPONSE: Undisputed. 

32. In his email dated October 25, 2021, Shad recognized the costs associated with the 
property's development were cutting into any ability to pay net profits. He was upset that he 
was not receiving any money and understood the reality that sales of lots were paying down 
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interest and correctly stated the consequence: "initial profits are already gone." (SUMF 102; 

SH depo Ex. 10, p. 028). 

RESPONSE. Disputed. Shad was upset that interest on the contract for deed has been 
allowed to accumulate to nearly $400,000 and Shad says, "and for what". It is Shad's 
claim that the refinance should have immediately been done as agreed which would have 
avoided unnecessarily high interest to accrue and provided Alpha Land much needed 
funds to operate and develop. (G-0455; Postma #24) 

33. As draws were distributed for development purposes, Shad admitted that "I was operating 
in my role in my capacity-which was development oversight." (2SH, p. 29). Shad confirmed 
he was doing the work "voluntarily" and did receive "some help and support from other 
members." (2SH, p. 29). He admitted that he did not ask to be paid. (2SH, p. 30). "Never did 
we ever discuss a dollar amount." (ISH, p. 252). 

RESPONSE: Disputed. Shad's testimony on 2SH p.29 is referring to the time when he 
still owned the property between October 25, 2019 and April 6, 2020 and the excess 
funds from the downpayment were being held in escrow at Pennington Title and 
controlled by Gordon. Sale proceeds from his sale to Alpha Land had not been disbursed 
yet. Shad testified that "to this point, I hadn't personally done any work." And that "for 
sitework, I did have specific things that were done both voluntarily and hired out, so that 
is a - I don't know if I should say "yes" to that. I did receive some help and support from 
the other members." Shad testifies, "I knew we were on a shoestring budget ... and my 
objective was to get this thing off the ground. "When asked if he ever asked for 
compensation for that work Shad replied, "For what work, though? Yes and no ... " (2SH 
p.28-20). 

34. Holly agreed Gary contributed hundreds of thousands of dollars to Alpha Land 
Company, LLC from loans on behalf of the LPs to keep Alpha Land afloat. (HH Depo., p. 90). 
Gary and Gordon sigued personal guarantees of $2.3 million to refinance the Gilding contract 
for deed. (SUMF #101). 

RESPONSE: Undisputed that Gary has loaned hundreds of thousands of dollars to 
Alpha Land from the monies Defendants obtained by placing mortgages on the property 
and personally guaranteeing them. This was in breach of the parties' agreement that 
Alpha Land would refinance the conh·act for deed and borrow money against the 
property to fund development allowing it to fulfill its financial obligation under the 
purchase agreement and stay out of default. (Postma #24-25; SHI p37, Ps Exhibit 8) 

35. Shad was allowed to show $220,000 of expenses of the development on his personal tax 
return and increase his basis for the short period of time he was the titled owner of the property 
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in the 1031 exchange as strawman until it would be transferred to the LPs as had been 
discussed with CPA Postma long before Alpha Land Company was formed. (2SH, p. 33). 

RESPONSE: Disputed. Shad was not a strawman in Gary's 1031 as explained in 
response to Statement #6. The funds in escrow were proceeds Shad received as part of 
the sale to Gary. It was the parties' agreement that Shad would use the excess funds in 
escrow to add basis to the property, ie improvements, in an effort to reduce his eventual 
capital gains on the sale to Gary in an effort to reduce his personal tax liability (P's 
Exhibit 7; PIO0l !60). A tax liability that Alpha Land had agreed to pay. A tax liability 
that went unpaid for 2 years until the contract for deed was refinanced by Gary. 
Defendants refused to follow through with Alpha Land's refinance as agreed. (G-3238) 
Kelly initiated the refinance on behalf of Alpha Land immediately after the sale of the 
property to Gary. May 4, 2020. Banner capital began the loan process, requesting Alpha 
Land's documents. On May 11, 2020, Kelly scheduled Banner' capital's tour of the 
property to occur at the end of May. (G-0455) 

36. Shad did not file any mechanics liens for the contributions of service to the project 
although he threatened to do so. (SUMF 185; 2SH p. 78-79; HR p. 176, HR Ex I, p. 65). Holly 
agreed that this was a threat by her husband. (HR p. 177). Shad confessed that he was using the 
threat of placing liens as "a way to bring them to the table." (2SH, p. 80). 

RESPONSE: Undisputed. 

37. Asked in an interrogatory: "[s]pecifically what tasks and responsibilities did [Shad) have 
and what opportunities did he have to make money?" Gary answered: "Shad would be able to 
share in 1/3 of the net profits of the sale of parcels by Alpha Land Company, LLC. Beyond the 
1/3 net profit opportunity, we discussed his ability to build homes with the construction loan 
provided by Gary." (See Gary's Answer to Interrogatory No. 26, Dorsey Affidavit Attachment 
19). 

RESPONSE: Disputed. Shad was promised more than 1/3 of the net profits of the sale of 
parcels by Alpha Land and the ability to build homes with loans provided by Gary. See 
Response to Statement #5. 

38. Gary provided a construction loan of $150,000 to Shad but Shad could not account for 
the use of the funds agreeing "I burned up that ISO very quickly." (2SH pp. 91, 93-93; SUMF 
185). Shad was out of money and could not borrow money himself. (2SH, p. 90). 

RESPONSE: Disputed as a mischaracterization of the record. Shad testified, "I burned 
up the ISO very quickly. And I made up the difference at closing with capital I had made 
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on other projects ... my father wrote all the checks ... Gordon Howie is the accountant. 
You'll have to ask him" (SH2 p91). 

39. Alpha Land was never formed to purchase the entire parcel (1 ,333 acres). (Gary's 
Answer Interrogatory No. 21). 

RESPONSE: Disputed. See response to Statement #16. The plan to have Gordon and 
Shad join Gary's LLC after the exchange was abandoned. (G-0054; PL00160) The plan 
shifted to creating a new separate LLC and Gary contributing the property to this LLC 
(Alpha Land). Id. The plan was then changed again (to benefit Gary) and instead Alpha 
Land was to purchase the property from Gary. The purchase agreement allows Alpha 
Land to purchase any size parcel it chooses. It does not prohibit a purchase of the entire 
parcel. Doing so, however, would cause a tax consequence to Gary. 

40. No member was guaranteed a profit or that property would be sold. (Gary's Answer 
Interrogatory No. 46; Affidavit Dorsey, Attachment #19). 

RESPONSE: Disputed. See responses to Statements# 5, 15, 16, and 17. 

41. Shad had a deep emotional attachment and spiritual connection to the property and 
believes that "[t]he purchase of the property and [its] development were Shad's creation." 
(Plaintiffs B1ief in Opposition to Defendants' Motion for Partial Summary Judgment, filed 
12/2/24, p.72 of77; see also PR 7). 

RESPONSE: Undisputed 

42. Shad's actions and conduct compromised Alpha Land. (Gary's Answer Interrogatory No. 
71 (29 bullet points); (See also Answers Interrogatories No. 50). 

RESPONSE: Disputed. There is no evidence in the record to support Gary's allegations 
is his Answer to Interrogatory 71. Shad disputes that any of his actions or conduct 
compromised Alpha Land. It is Shad's claim, however, that Defendants actions have 
been proven to compromise Alpha Land. Specifically, denying Alpha Land its right to 
secure the agreed refinance and subsequent development loans (G-3238, Postma #24-25, 
Ex#8), as well as, refusing to execute Alpha Land's contractually obligated development 
agreement (HH p. 34-35). Both of which have stripped Alpha Land's rights to profit from 
the property and its development, rendering it a defunct company. 

43. The Operating Agreement was amended and restated because of Shad's conduct and 
threatening behavior. (Gary's Answers Interrogatories No. 50, 71). The Amended and Restated 
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Operating Agreement is attached as Exhibit 5 to Defendants' Answer. The change in the 
operating agreement did nothing to change a member's share in net profits. 

RESPONSE: Undisputed that this is the Defendants; claim. Disputed as to their claim 
regarding Shad's conduct. See response to Statement #42. 

44. The Amended and Restated Operating Agreement did not change the prov1s10ns 
regarding equal share of net profits and distributions. (Compare Exhibit 4 and Exhibit 5 to 
Defendants' Answer at paragraphs 6 and 7). 

RESPONSE: Disputed in that the provisions 6 and 7 in the original agreement are not 
the same as provisions 6 and 7 in the amended operating agreement. Changes to these 
provisions were made. Undisputed the share of net profits remains equal to the member's 
capital contributions in both agreements. 

45. Before April 6, 2020, Shad was well aware that he was not being paid any compensation, 
wages, or salary for his contributions to the project. (HH, pp. 32,221; ISH pp. 185-187. As early 
as October 25, 2021, he knew that initial profits were gone due to lot sales paying down interest. 
(SUMF 102; SH Depo. Ex. 10, p. 028). Yet he delayed in bringing his lawsuit until October of 
2023, claiming inter alia, unjust enrichment. (See V.C. dated October 16, 2023 

RESPONSE: Disputed. See response to Statement #33. Before April 6, 2020, Shad 
owned the property. During this time only limited funds were available, being held in 
escrow and controlled by Defendants. Theses funds were limited to making 
improvements to the property to add basis. (PL0001160). Shad knew that initially the 
company would be on a "shoestring budget" of limited capital until it was able to secure 
the agreed upon development financing. Shad testifies, "I knew we were on a shoestring 
budget ... and my objective was to get this thing off the ground." "When asked if he ever 
asked for compensation for that work Shad replied, "For what work, though? Yes and 
no ... " (2SH p.28-20). Shad knew that the company would need to capitalize before it 
could compensate him for anything. You can't get money from a company that has no 
money. Shad was waiting for and relying on the Alpha Land contract for deed refinance 
or other financing loans to provide that capital. Defendants continued to delay the 
refinance. (Ps Exhibit 8) Up until the point when the Defendants hired an attorney to 
amend the operating agreement Shad continued to trust the defendants and their 
promises. (3SH p.20.) 

46. On April 7, 2022, Stephanie Trask delivered an email writing "I do appreciate your 
acknowledgement (in other correspondence) of the many uncompensated contributions that Shad 
has made for the benefit of the partners and the partnership; Shad has advised me that his 
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contributions were meant as "gestures of gratitude and commitment to the family venture" and 
concluded "he does not wish to accept compensation." (SH Ex. 13, p. 00159; SUMF 175). 

RESPONSE: Disputed as it is being used to mischaracterize the record. Trask was 
responding to an email from Gary regarding the services Gary acknowledged Shad had 
performed and was willing to pay for. Shad has documented over $300,000 of services he 
performed to improve Gary's properties and services he performed personally for Gary 
and Gordon. (PL001861) In Gary's letter he proposed paying Shad $10,000.00 for his 
services. This argument has already been presented to the Court and ruled on. Defendants 
are now attempting to relitigate it. 

47. After Shad commenced his lawsuit, on November 20, 2023, he sent a draft of a lis 
pendens to Kelly Howie's partoers in UniMax as well as James Postma and Greg Wick of 
Pennington Title Company. (HH pp. 177-178; SH Ex 21; 2SH pp. 65-67). A realtor, Holly, 
agreed that a lis pendens encumbers title and "it could potentially tie up future sales." (HH, p. 
179). When asked about his reasons for the attempted lis pendens filing, Shad suggested that he 
still might file it (regardless of the fact that the property is not owned by any of the parties to 
the action, but rather Gary's LPs). (2SH, p. 68). 

RESPONSE: Disputed. Shad did not send a draft of a lis pendens. After Shad filed this 
litigation he decided to file a /is pendens to protect his rights in the property, which given 
the nature of his claims at that time--he would have had legal merit to do so. His filing was 
rejected as the result of a legal description error. He sent out notices of the !is pendens 
before he knew the filing had been rejected. Before refiling it he received a letter from 
Defendants counsel and he decided not to re-file and instead focus on the litigation. Shad 
testified that he didn't want to give the appearance that he was being malicious and decided 
not to refile it (2SH p.69-71). Shad testified, "So I have held off even though I am fully 
aware that the objective is to sell the property and trying to force Shadrach into another 
lawsuit. That is what Kelly has-and by Kelly's account-that's what he wants to do so 
that -what he calls my wife and I 'The ankle biter" -I would have to initiate a new lawsuit, 
which is further fraud ... I've involved Kelly or Unimax, and I'm prepared to do so, but I 
really don't want to. I want to settle this so I can and be done with these gentleman." Shad's 
testimony does not indicate that he plans to file a !is pendens or is threatening Kelly with a 
lawsuit. 
Shad's desire to file a /is pendens would not be to damage the defendants but to legally 
protect his rights in the property as a result of the Defendants' breach of the parties' 
agreement. 

48. Shad threatened to involve Kelly Howie and UniMax in litigation during his deposition. 
(2SH, p. 68; SUMF 187, 188). 

RESPONSE: Disputed. See Response to Statement #47. 
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49. In May of 2023, Alpha Land Company, LLC entered into a purchase agreement with 
UniMax, LLC for $8,012,000 in exchange for 129 lots Alpha Land Company agreed to plat. 
(SUMF 190; Gary's Answer Interrogatory Nos. 103, 104). 

RESPONSE: Undisputed. 

50. Shad knew that an adequate remedy existed to secure any monies he claimed were due 
him for materials and/or service as he threatened to file liens against the property on December 
7, 2022. (SUMP, 185). During the third day of his deposition, he again threatened to file liens 
and testified: " ... 1 will put a lien on everything that Gordon Howie owns that 1 have done for 
free. And it would probably be close to probably a million dollars with interest." (bold 
emphasis added) (3SH, p 46) 

RESPONSE: Disputed as a mischaracterization of the record. Shad testified: 

"Now, I have a partner, who happened to by my father, who maintained that he 
was in it to help me, that he maintained that this was-this was a scratch my back, I 
scratch you back scenario. And John, if you want me to bring in a list of services and­
you know, if I want to play by Gary Howie's rules, I will put a lien on everything that 
Gordon Howie own that I have done for free. And it would be close to probably a 
million dollars and with interest." (2SH p.46, emphasis added). Shad was saying that if 
he wanted to "play" like Gary he would do this but he was not threatening to do it. Shad 
has never wanted to be in litigation with his family. He didn't want to place liens on 
their properties for work he did. He chose to trust them and trust their promises he did 
so until it was made very clear that they were not going to honor them. 

51. Shad did not believe that Gary and Gordon could get the development completed and 
that it was meant for him to develop. (HH, p. 87; ISH pp. 22-23). While he felt that Gary and 
Gordon were "stealing his dream, stealing his idea, and kicking him out" his wife agreed that 
her husband's beliefs in this regard were not "rational. (HH, -p. 88-89). Holly agreed that when 
the company was in default, it was Gary who came up with the money personally to pay 
company expenses and ongoing interest and costs. (HH, p. 89). Holly did not view that Gary or 
Gordon were stealing Shad's ideas or stealing something from Shad by that conduct. (HH, p. 
90). 

RESPONSE: Disputed. Shad explains in his testimony that his role was in development 
and this statement was made in reference to the promise that was made to him--that his 
role was in development. This is what he means when he says "it was meant" for him to 
develop. That was the agreement. He also explained that the statement "this property will 
never be developed by you", this statement was regarding Shad's belief that Gary and 
Gordon are incapable of developing at a profit. Shad explains that his dad outsources 
everything and "when you hire everything out, your profits are out the door". Shad 
believes in doing as much in-house work as possible to save costs. Defendants are taking 
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Shad's words out of context, implying that he thought the project was his alone. They 
knew that they all had important roles to play, his however was in overseeing the site 
development and he worked in that capacity, never compensated as promised, until the 
defendants decided to take it away.(lSH 21-23) 

Undisputed that Shad believes that Defendants are stealing his dream, stealing his idea, 
and kicking him out. Holly testified that she didn't think Gary and Gordon fulfilled their 
promises to Shad. (HH P.261) Undisputed that Gary denied Alpha Land its agreed upon 
rights to refinance the contract for deed and secure development financing (Postma 23-
25) and as a result Alpha Land had to rely on him to loan it money. Dispute Defendants' 
claim that Gaty was helping Alpha Land. His actions are what financially crippled the 
company. 

52. Shad demonstrated hostility to Box Elder staff at a meeting on March 23, 2023, with 
threatening terms for which the company had to apologize. (SUMF 173; 2SH pp. 211-215). 

RESPONSE: Disputed. The Defendants' decision to apologize was their own and 
unnecessary under the circumstances and likely influenced by the ongoing litigation. 
Shad was asked to attend the meeting by an adjoining neighbor asking for his support in 
advocating that the City remedy a dangerous traffic concern in Box Elder. Shad testified, 
"I think that you have a situation where if someone like me doesn't step up, you are going 
to have a serious accident over there. You've got thousands of people going in and out 
one way, and now you have got an event center built with only one way in and one way 
out ... I'm the guy that is standing up saying 'ladies and gentlemen' the problem exists, 
and it is getting worse. If you don't address it, something is-- I mean you can't go on this 
way before the cancer kills you. Okay?" (SH p. 211-215) Shad was clearly passionate 
about a situation in which he felt peoples' safety was in danger and he could possibly 
make a difference. 

53. Shad remained defiant and ready to sue the City when he was deposed on June 28, 2024. 
(2SH, p. 214; SUMP 174). 

RESPONSE: Disputed as a mischaracterization of the record. When asked if would 
litigate the City's inaction to remedy the dangerous traffic situation at the Box Elder 
event center Shad testified, "I would be happy to take Box Elder on". (SH2 p.214). 

54. James Postma provided the members of the LLC advice in his capacity as CPA prior to 
the company's formation which ultimately took the form of the LLC. James Postma's 
Affidavit, states: "[i]t was the intention of the parties that they share in the net profit equally 
through their ownership in Alpha Land Company." Absent in Postma's affidavit is any 
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suggestion that Shadrach's contributions of service to the company were due compensation 
beyond the 1/3 share of net profits. Postrua stated: "I believed Shad was taking a position 
that I believed was beyond what his role in the company was supposed to be .... " (Postrua 

Affidavit, Il 11). 

RESPONSE: See response to Statement #18 with regard to Postrua's statement 
regarding the parties' intention on sharing net profits through Alpha Land. Remainder of 
statement undisputed. 

55. From Alpha Land Company, LLC's formation until the present date, Shadrach Howie has 
remained a member of the company per the terms of the company's operating agreements 
event after his dissociation by judicial determination. (Answer Exhibits 4 (Original 
Operating Agreement) and 5 (Amended and Restated Operating Agreement). 

RESPONSE: Undisputed. 

Dated this 2nd day of April, 2025 

PETERSON LAW, PLLC 

Isl Kelly M Peterson 
Kelly M. Peterson 
PO Box 1232 
Rapid City, SD 57709 
Phone: (605) 786-4486 
Kelly.peterson@centuryco.net 
Attorney for Plaintiff 

CERTIFICATE OF SERVICE 

The undersigned attorney hereby certifies that a true and correct copy of the above 
PLAINTIFF'S RESPONSES TO DEFENDANT'S SECOND STATEMENT OF 
UNDISPUTED MATERIAL FACTS was served in the following manner and on the following 
person, by placing the same in the service indicated, postage prepaid as applicable, addressed as 
follows: 
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Odyssey File and Serve 
John Dorsey 
Attorney for Defendants 
john.dorsey@arnatteroflaw.com 

Dated this 2nd day of April, 2025. 

PETERSON LAW, PLLC 

Isl Kelly M Peterson 
Kelly M. Peterson 
Attorney at Law 
PO BOX 1232 
Rapid City, SD 57709 
605-786-4486 
kelly.peterson@centuryco.net 
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT 

SEVENTH JUDICIAL CIRCUIT 

51CIV23-001344 

)SS. 
COUNTY OF PENNINGTON ) 

SHADRACH HOWIE, and ALPHA LAND 
COMPANY, LLC, a South Dakota limited 
liability company, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiffs, 

vs. 
PLAINTIFF'S SECOND STATEMENT 

OF DISPUTED MATERIAL FACTS 

GARY HOWIE, and GORDON HOWIE, 

Defendants. 

COMES NOW Plaintiff by and through his attorneys of record and hereby submits this 

Second Statement of Disputed Material Facts in response to Defendant's Motion for Summary 

Judgment. 

References to the record in are identified below and in Plaintiffs supporting brief as 
follows: 

1. Reference to the Plaintiffs Verified Complaint is identified as "VC'' followed by the 
numbered paragraph. (VC #__J 

2. Reference to Defendants' Answer to the Complaint is identified as "Answer" followed by 
the numbered paragraph. (Answer #_J. 

3. Reference to the depositions of Shad Howie "SH" and Holly Howie "HH" and followed 
by the page# (HH p._J. Shad's testimony taken on 6/27/2024 is referenced as "SHl" 
followed by the page number (SHl p.__J; Shad's testimony on 6/7/2014 is referenced as 
"SH2" followed by the page number (SH2 p.__); and Shad's testimony on 7/12/2024 is 
referenced "SH3" followed by the page number (SH3 p. __). 

4. Deposition Exhibits are referenced by the deponent's initial, followed by the Exhibit 
number and page ("SH Ex_,p.__). 

5. Defendants' Answers to Interrogatories are referred to as "Garys" then either "A" for 
admission or "I" for interrogatory followed by the paragraph# and page number. (Gary's, 
A#_, p. __) 

6. Defendants' documents produced in discovery are referred to as, "G" followed by the 
page number and Plaintiffs documents produced in discove1y are referred to as "PL" 
followed by the page number. 

7. Plaintiffs exhibits are referred to as "P Exhibit" followed by the page number. 
8. Affidavit of James Postma is referred to "Postma" followed by the#. 
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Plaintiffs previously submitted Statement of Disputed Facts in response to Defendants' 
Motion for Partial Summary Judgment provides additional support for Plaintiffs response filings 
to Defendants' Motion for Summary and is, hereby, incorporated by reference. 

DISPUTED MATERIAL FACTS 

I. Shad's expertise and efforts lead him to find a property in Box Elder that he believed would 
have significant development potential (Alpha Omega Property). He first discovered a 121.6-
acre parcel for sale, the Sullivan Property (lSHp.58, VC #6-7). Initially, Shad thought about 
developing 3 to 15-acre sites (lSH p.58). Shad contacted the Sullivan's realtor, Dave Olson to 
discuss a potential sale. The Sullivans wanted to know more information about Shad-was he 
a family man, what was his vision for the property, etc. Id. After discussing the sale with 
Olson and the Sullivan's, Shad offered a purchase price of$3,500.00 per acre (nearly half the 
listing price) which the Sullivans were agreeable to. Id. 

2. Shad devoted a considerable amount of time and effort into researching the property and used 
his expertise to determine the development's feasibility and potential. (lSH p.58). Shad 
determined that a secondary access point would be necessary for development to be feasible 
and he had the idea to reach out to William Gilding ("Gilding") who owned the adjoining 
three properties-these properties were not for sale (VC #9-13, I SH p.58-59). 

3. Through his efforts and persistence Shad was able to negotiate a purchase of the Gikling 
property on favorable terms. Shad initially offered Gilding a price of $2,200.00 an acre if it 
was a cash sale. (!SH p.59) Shad also discussed the possibility of purchasing the property on 
a contract for deed, either in whole or in part. Id. Gikling was open to cash a offer for the 
whole property or carrying some of the property on a contract for deed. Shad's main objective 
was to get the sale locked up and make it work, no matter how the purchase was structured. 

Id. 

4. After negotiations with Shad, Gilding agreed to sell the property to Shad, and Shad worked 
out terms that included both a cash offer and the option of a contract for deed. A sale that was 
negotiated by Shad at below market price (VC #9-13, !SH p.58-59)(PL000232). 

5. Shad devoted considerable time and effort, using his expertise, to research the property's 
potential for development and ensure its feasibility-extending beyond his efforts to 
successfully secure a second access point through the purchase of the Gilding property. These 
efforts included researching utilities, consulting with engineers, and ultimately creating a 
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master plan for the development that included a 3,000-home development serving Ellsworth 
Air Force Base, designed to honor God through its street names and architectural standards 

and to provide discounts to veterans (lSH p.66-68)( VC #20). 

6. In his efforts to secure the development's success, Shad sought the City's approval and 

presented his vision for the development and a master plan to the City of Box Elder. City 

officials supported the project (lSH p.66-68). 

7. Shad met with the City a few times prior to purchasing the property (1 SH p.66). In the first 
meeting, Shad presented the City with a master plan he had developed with engineer Kale 
McNaboe. Id. The City was very supportive of the potential development proposed by Shad, 

stating, "We really need this Shadrach" (lSH p.68). Kristi Vetri, the City's attorney, 

mentioned that the City had been interested in buying the Sullivan Property. (lSHp.66). 

8. Shad was confident in the development's potential especially with the impeding expansion of 
the air force base and the City's approval. (VC #24; lSH p214) And because the Sullivan and 

Gilding Properties combined would open access from Elk Vale Road to Radar Hill Road 
(from East to West) and from Reservoir Road to West Gate and interstate I-90 (from North to 

South). (VC #25) There was also potential for utilities on three sides of the property with a 

TIFF water line already in the ground across the Property. (VC #26). 

9. Being confident with the development's feasibility and potential, Shad began looking for 
potential investors-finding a trustworthy investor willing to partner with him in creating his 

vision of the Alpha-Omega Development (hereinafter refen-ed to also as "the development" 

and/or "the project") (VC#21-24)(1SH p.47, 59; 228). 

10. Shad initially approached his longtime business associate Donahue Williamson and his 
brother Donovan. (VC #27, lSH p.47, 59; 228). The Williamsons had the borrowing power 

necessary and recognized the financial potential of the project. (VC #28, lSH p.228-229). 
Shad testified that Donahue told him to "Just get it locked in. Just make the deal happen". 

Donahue told him "whatever you need, Shadrach, I'm here for you, and we can write a check 

tomon-ow, but get it locked up". (lSH p.228) 

11. Shad told his father Gordon about the development he putting together. Gordon and Shad had 
a close relationship. They were neighbors and talked everyday. (HH p.192; VC #29; Answer 

#14). They also have a long history of working together (Answer #16). 

12. Gordon later told his brother Gary about the land purchase Shad was putting together. This 
occun-ed during a phone call Gordon had with Gary about the potential sale of his mobile 

home park in Virgina. (Gary's A, 1#2 p.6). At the time, Gary was looking for a 1031 
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investment property and Gary expressed an interest in the deal Shad was putting together. 
(Answer #15). Gary stated, "I recall Gordon mentioning that Shadrach had a fiiend he was 
considering telling about the property. Gordon told me that he had encouraged Shadrach to 
wait until we knew whether my sale of the mobile home park (LPs) would go through." 

(Gary's A, I#3 p.6). 

13. In the Spring of 2019, Gary, Gordon, and Shad met to discuss the possibility of the three of 
them being partners in the purchase and development of the property. Shad claims they all 
agreed to be equal partners in an entity that would purchase, own and develop the property 
and each member would contribute to the project in his area of expertise. (VC #33). 

14. Shad claims Gary and Gordon made several promises to him regarding the project, including 
his role in the project and the ways he would profit from the project. It was these promises 
and those made during the parties' initial meeting that induced Shad to enter into a 

partnership agreement with Gary and Gordon. (VC #35). 

15. According to Shad, Gary and Gordon were "wooing" him and trying to persuade him to "go 
with them versus anybody else". (lSH p.58). Shad claims that Gary and Gordon persuaded 
him to walk away from any deal with Donahue and instead partner with them. (1 SH2 p41) 

16. The promises Defendants made to Shad include: The parties would purchase, own, develop 
the property as equal partners~sharing equally in the profits; their ownership would be held 
in joint tenancy with a right of survivorship; Shad would have a key role in site development 
and development oversight and that he would be paid for the work he did for the partnership; 
that the partners would implement a noncorrosive rebar covenant; that Shad would have the 
opportunity to build as many houses and commercial buildings as he wanted and their 
development company would finance his builds; that he could create marketable listings; that 
they would all be able to use and benefit from the raw undeveloped land; they would get 
"walking money" early on in the project to help with their personal finances; and that the 
development would honor God by naming all streets after characteristics or names of God. 

(VC #33-50) 

17. These promises were material to Shad. Gary and Gordon led Shad to believe that the 
partnership would be a "sweet deal" for him (VC #33-35; lSH 228). 

18. Shad's promised consideration was not limited to a 1/3 share in net proceeds from 

development. Id. 
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19. Shad's promised consideration was not limited to a 1/3 membership interest in a company 
with no ownership rights, no development rights, no financing rights and no ability to make a 
profit. Id. (Postma 23-35)(G-0054; PL00l 160; G-3234-3238) 

20. The parties agreed to have defined roles in the Project and Shad's role was in site 
development and development oversight. (lSH p.23)(VC#40). 

21. It was also Holly's understanding that Shad would be heavily involved in the development of 
the project and that he would be paid for the work he did. (HH p.257-258). 

22. Shad was also promised that he would have the opportunity to build as many homes and 
commercial buildings as he wanted. He never expected to be the only builder, only that he 
would be given the opportunity to build homes as he pleased and that his construction would 
be financed by the parties' development company and lots fronted to him (ISH p.256)(VC 

#41). 

23. Gary and Gordon knew that Shad was and is an out-of-pocket builder meaning he doesn't get 
conventional loans to build. Typically, the lots are fronted to him and Shad uses his own 
money to build. He also works with contractors with whom he has a good relationship and 
who are willing to carry him until the build is complete. Once the lot sells, the lot is paid for 
and the contractors that carried him during the construction are paid. (HH p.134-135). 

24. Shad testified at his deposition "I was told by my partners that Alpha Land was going to 
finance the construction ... Gary oohed and awed about townhomes and apartments, and 
possibility building to own, and buying equipment, and 'boy we're just going to make this 
thing so sweet for you' So that's what I was promised". (!SH p. 256). 

25. The Parties agreed that each member would have an equal opportunity to profit off any raw 
undeveloped land and rental properties during the duration of the project-i.e leasing it to 
run cows, selling hay, or by running their own cows. (VC #47)(1SH p.132) 

26. Shad testified, "We operated in the capacity the first year and had verbally agreed that that 
would be how it would go down ... the whole deal is that three partners would share in all of 
the benefits of this property and its---and its future". (!Sh p.132). 

27. Although Alpha Land is required to pay all the expenses related to the property and it has 
possession of the property, it is the Defendants position that Alpha Land is not entitled to any 
of the income produced from the using or renting the property. (Gary's A, 1#79, p.51). 
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28. The tax returns are consistent with an agreement allowing Alpha Land to use the property for 

things such as cattle, hay, and rentals. The 2020 and 2021 returns both show income from 
rents and farming (G-2975, 3306). The 2021 tax return shows that Alpha Land had gross 

farming income in the amount of $179,538.00 in sales oflivestock, produce, grains and other 

products. (G-3306). In 2022, Alpha Land's tax return shows farming income of$1,000 in 
other income. (G-3045) Alpha Land's ability to continuing making income off the property 
ceased in 2022, the same time Gary and Gordon decided to change the operating agreement 

and tensions between the partners were at an all-time high. (G-0648). 

29. The parties agreed that Alpha Land would use its equitable interest in the property to 
refinance the Gikling Contract for deed and secure development financing to develop and 

purchase the property. (Postma 23-25; !Sh p. 95) Shad testified, "It was a no-brainer. The 

real estate is the vehicle to borrow against. So to cash flow-so my dad threw out this 
walking money idea. Once we refi, Shadrach, you're getting walking money and you're 

going to be - - Alpha Land is going to finance all the construction that you can handle. We're 

just -- I mean, the whole nine yards, John." (!SH p.95) Shad later testified, "And when they 
talk "walking money", it is refinancing; plus money to work on; plus, according to them, 

"walking money". (!SH p.224). 

30. The parties agreed to be equal partners in an LLC that would own and develop the property. 
The partners would each have a 1/3 membership interest in the company held in joint tenancy 

with the right of survivorship. (VC#50) (G-0054; PL00I 160) 

31. The parties decided to meet with CPA James Postma ("Postma") to help them navigate 

through the 1031 Exchange process. (Gary's A, 1#1, p. 3). 

32. The approach ultimately devised would be described as "unorthodox" by Postma. 

(PL0001151-PL0001152). 

33. Gary Howie's 1031 exchange was highly complex and carried substantial tax risk, including 
the "step transaction" risk, the "developer risk", and the ''related party" risk. (Postma #20-45) 

34. To protect Gary from potential IRS scrutiny, key aspects of the parties' original plan to 
purchase, own, and develop the property as equal partners were altered along the way. 

(Postma #42,23-25)(G-0054, PL00I 160). 

35. On September 17, 2019-just one month before Shad closed on the Sullivan and Gikling 

properties-Postma sent Gary an email outlining the multi-step 1031 exchange plan the 
parties had put together and how he understood it. According to Postma, the plan was as 

follows: 
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1. Shad would form an LLC to purchase the property; 
2. Gary would become 100% owner of his two LPs through spousal gifting; 
3. Gary would form an umbrella LLC over his LPs; 
4. That umbrella LLC would acquire the property from Shad or Shad's LLC 

through a 1031 exchange; and 
5. After the exchange, Shad (through his LLC) and Gordon would be added as 

members of Gary's umbrella LLC. (G-0054) 

36. The parties' 1031 exchange plan just weeks before closing supports Shad's claim that the 
parties agreed to be equal members in the entity that would own and develop the property. Id. 

37. Postma raised concerns that this plan, however, could trigger IRS scrutiny under the "step 
transaction" doctrine, which could invalidate Gary's 1031 exchange and to mitigate this risk, 
Postma suggested a "safer" alternative-create a separate legal entity, distinct from Gary's 
umbrella LLC into which Gary would "contribute" the property and which would be the 
operational vehicle for development. Id. This entity would then be jointly owned by Gary, 
Shad, and Gordon, each in equal shares. 

38. Postma explained to Gary, "I think it would be preferable to have another legal entity 
involved which brings together all of the parties and your contribution to that entity is the 
contribution of the property which your LLC obtained from Shad." Id. He admitted that 
while the original plan might still be legally viable, he believed the alternative offered a 
"somewhat weaker argument" for any IRS challenge because the new entity would be 
"formed for a different purpose." Id. 

39. Postma acknowledges that the IRS's interpretation ofa fact pattern is subjective so Postma 
could only speculate on what he thought would be the best plan. (Postma #29). 

40. The plan that Gary would transfer or contribute the property to Alpha Land as suggested by 
Postma never occurred. (VC Ex.B) 

41. The plan was complex and constantly evolving-so complex, in fact, that Gary's own 
attorney, Mark Walters, withdrew from the matter, claiming the transaction exceeded his 
expertise. (G-0058)(Postma 42). 

42. One of Postma's primary concerns with Gary's Purchase Agreement was the risk that the IRS 
could characterize the series of transactions as a "step transaction"-jeopardizing Gary's 
tax-deferred status. (Postma #26-28) 

43. As Postma explained in his affidavit, "If the IRS believed that the taxpayer was engaging in a 
series of transactions or steps that might not otherwise make sense unless the purpose was to 
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circumvent what otherwise would be the intended tax results, then the IRS could choose to 
bypass those steps for tax purposes." Id at 27. Postma continues, "This specific threat 
naturally goes to the validity of the 1031 exchange. If there is concern about a step 
transaction threat, then you would not want to give the IRS a road map on the steps that you 
are undertaking. This would be tantamount to an invitation for them to come to that 
conclusion." Id at 28 

44. To minimize this risk, Postma admits that certain material terms were excluded from Gary's 
Purchase Agreement. Id. In his affidavit, Postma confirms, "Gary's Purchase Agreement as 
drafted reduced this risk. The purchase agreement didn't include several of the terms the 
parties had agreed to about the sale, including that Alpha Land would get the proceeds and 
not Shad." Id (emphasis added). 

45. Gary's Purchase Agreement contains illusory terms and consideration. It states that Shad 
would receive $4,931,924.00 for the property but Shad never actually received this amount. 
(VC Exhibit A). 

46. Per the terms of the parties' actual agreement, omitted from the contract, the excess 
downpayment funds were held in escrow and used exclusively to improve the property while 
Shad owned it and upon closing, Shad paid his proceeds to Alpha Land (VC #69-69, 75). 

47. Shad was not simply a strawman in Gary's 1031 exchange. Shad personally found, 
negotiated and closed on the acquisition of the property, purchased the property by way of 
cash and by assuming personal liability on a $2. lM contract for deed. (VC #73). Shad held 
legal title to the property for over six months; remained personally liable on the contract for 
deed even after the sale; performed worked on the property while he owned it; (VC #69) and 
ultimately incurred a personal tax liability of approximately $220,000 as a result of the sale. 

48. Defendant's claim that Shad did not "sign on any debt" is false. Shad was personally 
obligated on the contract for deed from 2019 until 2022. (VC #74). 

49. Shad's consideration was the totality of representations made to him by Gary and Gordon­
including owning, developing and profiting the property as equal partners, a led role in 
development, and several other financial and employment opportunities. (VC #33-50, SHI 
p.28). 

50. Critical terms of the transaction were never reduced to writing-including Alpha Land's 
obligation to pay Shad's personal tax liability and Shad's obligation to transfer his sale 
proceeds to Alpha Land. (Postma #28). 
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51. Shad's personal tax liability went unpaid for two years, during which time he endured the 
stress ofrepeated IRS notices and threats of levy. (VC #78) The Gikling Contract for deed 
remained in his name until it was refinanced in 2022. 

52. When the parties ultimately decided to form Alpha Land Postma raised additional concerns 
about the risk that the IRS could classify Gary as a "developer." (Postma #20, 45). In 
response to these risks, structural changes were made at Postma's direction to protect Gary's 
tax position. Id. 

53. Postma proposed forming a separate LLC-distinct from the entities used in the exchange-­
that would serve as the development entity. He wrote that "after the exchange you then enter 
into an operational agreement to develop the property between the 3 parties in your 
respective roles" and advised that "it would be preferable to have another legal entity 
involved which brings together all of the parties," specifically one "formed for a different 
purpose." (G-0054) 

54. Postma confirmed this approach in a subsequent email, "I realize that apart from this 
proposed sale and the operating agreement of the Alpha Land Company, LLC, there will also 
be a separate legal contract [which still needs to be drafted] between Gary's LPs and Alpha 
Land Company, LLC." (PL00l160) (emphasis added). 

55. Postma recommended that the new LLC (later formed as Alpha Land) be formed for a 
different purpose (non-development) and enter into a separate legal contract with Gary's LPs 
(PL00 1160). This separate legal contract was intended to define and secure the rights, "to 
develop the property between the 3 parties in [their] respective roles," as Postma explained. 
(G-0054). 

56. The separate legal contract or "final contract" was material to the parties' agreement, 
executing it became an express term and requirement of the Alpha Land purchase agreement. 
(VC Exhibit B). 

57. The separate legal contract or final contract was never executed. (Ga1y's A, 1#47, p.28) 

58. The original operating agreement makes no mention of the Alpha Omega Development or 
the underlying property, and it lacks all material terms governing the development of the 
Alpha Omega property, the members' roles in the development, and their compensation for 
such work. (G-2866-2874). These terms were pmposefully omitted. (G-0054; Postma 20, 45) 
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59. These terms were meant to be included in the separate agreement. (Postma #45-46)(G-
0054;PL001160). 

60. The Alpha Land Operating Agreement was prepared quickly and primarily as a formality. As 
Kelly Howie acknowledges this in his email dated October 14, 2021, "A couple notes 
regarding our governing documents from my perspective ... We got through these and signed 
so that we could establish an account for the LLC quickly." Explaining he had intended to 
suggest revisions after the agreement was signed but that he "neglected to do". (G-2727.) 
Kelly further confirmed that "there was never any separate agreement for Alpha Land" and 
acknowledged, "while I know it's our intent that Alpha Land Company would purchase 
parcels from Gary's LLP's, I don't believe any specific provision or agreement has been 
executed for that purpose." (G-2727.) 

61. The Alpha Land purchase agreement was executed on January 14, 2020. The agreement 
provided that Alpha Land would purchase the property in parcels at $3,710 per acre, with the 
size and timing of each acquisition to be determined by Alpha Land. (VC Ex. B) 

62. Postma validated that the purchase agreement gives Alpha Land an equitable interest in the 
property that was intended to be used to refinance the contract for deed and secure additional 
development financing using the property as collateral. (Postma #23, 25). 

63. Postma explained that this ''unorthodox" structure of the Alpha Land purchase agreement 
also carried IRS risk stating, "I have never been part of a 1031 exchange that conscientiously 
plans to unwind the exchange almost immediately upon inception ... [it] would add further 
risk to the validity of the exchange." (Postma #44). 

64. The purchase agreement required Alpha Land to assume all financial obligations related to 
the property-taxes, insurance, and the contract for deed payments--despite holding no legal 
title. (VC Ex. B). 

65. Postma's unbiased testimony states, "It was my understanding that Alpha Land's rights to 
purchase and possess the property gave Alpha Land an equitable interest in the property. It 
was very much my understanding based upon my discussions with Gary, Gordon and Shad 
that Alpha Land would be the borrowing entity ... and would use its equitable interest in the 
property to borrow money to refinance the contract for deed and/or finance development." 
(Postma #23-25) 

66. Shad relied on this assurance, as he explained at his deposition, "The value in the land as a 
whole used as collateral would have exponentially given capital to Alpha Land to both 
develop, pay taxes, and provide all the concessions made to me." (lSH p.26). 
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67. This understanding was supported by Banner Capital's readiness to loan Alpha Land up to 
$3 .5 million, based on its belief that Alpha Land would hold title and be the borrower-not 
Gary. Banner's Richard Braithwaite confirmed this in an email on December 16, 2021, 
writing, "We have already lent you funds to refinance your ranch and build your new home 
and that loan is under your name. As long as Alpha Land Company, LLC is the new 
borrower we should not have a problem with lending Alpha Land Company, LLC $3.5 
million." (G-3234-3235) 

68. Had Defendants followed through, the refmancing would have immediately transferred title 
of approximately 779 valuable acres to Alpha Land. (G3234-3235). 

69. Today just 160 acres of that land is currently listed for sale at nearly $7 million-all 779 
acres were purchased for $2. lM. (P Exhibit #6; PL000234). 

70. Alpha Land's refinance would have allowed it to pay off the $2 million contract for deed, 
eliminate Shad's personal $220,000 tax liability, and access nearly $1.5 million in critical 
capital to continue development and perform under the terms of its purchase agreement. As 
Braithwaite confirmed, "for now that would provide $1,480,469.57 available for accrued 
interest, closing costs, and funds for future development". (G3234-3235). 

71. Despite being the parties' agreement, in December 2021, Gary informed Banner Capital that 
his LPs-not Alpha Land-would remain the borrower. Gary admitted to Braithwaite a sale 
of the land to Alpha Land would "trigger significant tax consequences" for him that the 
exchange had avoided. (G-3238) (emphasis added). 

72. Shas was promised that Alpha Land would refinance the contract for deed. Shad testified, 
"To be clear, the purchase agreement is what ties Alpha Land to the physical real estate. And 
we had always, always, always, planned on doing a refi on my contract for deed, which 
stayed in my name, that was mine ... " (lSH p.32). 

73. Without the ability to use the property to refinance and secure development funds Alpha 
Land could not meet in financial obligation under the purchase agreement and subsequently 
defaulted.(G-3257). 

74. Gary has the ability to tenninate the agreement. Gary wrote, "The terms of the contract by 
which Alpha Land Company agreed to purchase the rights to develop the land have already 
been breached, so the contract could at this point be declared null and void, thereby 
completely eliminating an operating agreement which we agree has some inherent flaws. 
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Should the contract be declared null and void, Shadrach's position would in the process be 
extinguished, and Shadrach's value would be equal to the cash he invested in purchasing the 
property. Exactly zero." (Plaintiffs Exhibit #1) 

75. Defendants have since been asked to execute the promised development agreement and 
Defendants have refused. (HH p. 34-35). 

76. Defendants revised the Alpha Land purchase agreement to eliminate the requirement of a 
development contract. On February 10, 2023, Defendants executed a new Alpha Land 
Purchase Agreement. This agreement again imposes all financial liability for the property 
and the project on Alpha Land-this time expressly requiring Alpha Land to be responsible 
for all payments related to the Seller's existing mortgage or any replacement financing, while 
also eliminating the requirement that the parties execute the critical development agreement. 
(P Exhibit #5). 

77. Defendants have proposed a plan to abandon Alpha Land and start a new LLC without Shad 
to continue in the purchase and development of the property. (G-2049) 

78. The addendum to the agreement states that Gary's LPs-as the seller-shall receive 1/3 of 
net profits from each sale while Alpha Land is to receive the other 2/3 share. This would 
result in the members of Alpha Land sharing in only 2/3 of the net profits (not each receiving 
1/3) thereby increasing Gary's share and diminishing Shad's below a third. (VC Ex. B). This 
contradicts the parties' agreement and Postma confirms that this provision is contrary to their 
agreement in his affidavit. (Postma #46). Defendants, however, knowingly carried this same 
provision into the revised purchase agreement executed in 2023. (P Exhibit #5) 

79. The Alpha Land Purchase Agreement only credits Alpha Land for principal payments made 
on the contract for deed, and subsequent mortgages. Defendants are, therefore, receiving the 
benefit of an interest-free loan at Alpha Land's expense. (VC Ex B). 

80. Gary and Gordon have further encumbered the property with significant debt including a 
$500,000.00 line of credit and a $5 million mortgage-both personally guaranteed by Gary 
and Gordon. (G327 l,G-2459,G-2461). Under the loan terms, proceeds from the sale of each 
lot are first applied to interest, principal, and release fees associated with these loans. Id. 

8 l. Defendants were asked in discovery to produce an accounting of how the loan proceeds were 
spent, along with supporting financial records. They failed to do so. (Gary's A, 1#48-49, 
p.28-29). Alpha Land is responsible for loan funds to which it has no control and as a 
member of Alpha Land, Shad has no ability to ask for ap accounting of those funds have 
been spent. 
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82. Alpha Land received a $3 million housing and infrastructure grant from the South Dakota 
Housing Authority and the funds were immediately diverted to satisfy Gary and Gordon's 
loans. (P's Exhibit #3). Within one day of receiving the grant funds, $1.5 million was paid to 
BankWest, $377,000 to Pennington Title, and $45,000 to a third party, leaving Alpha Land 
with a balance of just over $31,000. (P's Exhibit 2). 

83. The value of the development property has increased dramatically since Shad acquired it and 
contributed to its development. When Shad transferred the property to Gary in 2020, the total 
purchase price was $4,931,924.00. Of that amount, approximately $2.4 million was paid in 
cash, $618,016.00 was used to fund development costs and make payments on the underlying 
contract for deed, and the remaining balance was carried on the contract for deed. (VC Ex. 
A) 

84. Since that time, the property's value has grown substantially as a direct result of the 
acquisition, planning, development, and infrastructure work that Shad initiated and 
contributed to. Gary's August 8, 2022 email demonstrates the property's increase in value. 
Gary acknowledges that the City of Box Elder approved approximately $14 million in public 
infrastructure improvements for the development through Tax Increment Financing (TIF) 
funds, with "no obligation to us other than they would like us to build as fast as possible." 
(G-2025) 

85. All single-family and townhome lots in Phases 1 and 2 of the development have sold to 
Unimax for $8,012,000.00. (P's Exhibit 4). 

86. Most recently, Defendants have listed several parcels of the property for sale, totaling 
approximately 229 acres-only fraction of the full 1,300-acre property. These listings alone 
carry a combined asking price of$15,920,284.00, including: 
• 160 acres on Cheyenne Blvd. listed at $6,969,600.00 (MLS#l69189) 

• 38 acres on Alpha Ave listed at $4,138,200.00 (MLS#l 72038) 

• 3.66 acres on Alpha Ave listed at $637,720.00 (MLS#172036) 

• 10 acres on Alpha Ave listed at $1,500,000.00 (MLS#l 72037) 

• 0.16 acres on Northern Lights Blvd listed at $55,500.00 (MLS#169354) 

• 13.72 acres on Alpha Ave listed at $2,091,751.00 (MLS#163678) 

• 3.46 acres on Northern Lights Blvd listed at $527,513.00 (MLS#163676) (P's Exhibit #6) 
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87. Throughout the course of the project, Shad provided substantial, uncompensated labor and 
services that directly benefited the development of the property and personally benefited 
Gary and Gordon. (VC #102, PL001861). 

88. After purchasing the property, Shad immediately began fulfilling his development 
obligations under the parties' agreement-overseeing site work, managing contractors like 
Lind Exco, and coordinating with engineers to advance infrastructure planning. (VC #102). 

89. Shad personally performed extensive physical labor on the property, including land 
improvements such as road construction, fence installation, creek crossings, dam clean-outs, 
trash removal, and prairie dog control. He also dedicated significant time and resources to 
property maintenance, equipment operation, and excavation services. (PL001861)(VC #139) 

90. Beyond work on the property itself, Shad performed various services that personally 
benefited Gary and Gordon-such as feeding livestock, hauling hay, assisting with home 
plans and excavation, concrete work, and other labor-intensive tasks. Id. 

91. Defendants did not reject or decline Shad's services. Instead, they knowingly accepted the 
benefit of his work. (Defendant's 2nd Briefp.13). Shad has not been compensated for this 
work. 

92. Defendants purposefully delayed in refmancing the Gikling contract for deed. The parties 
had agreed to refinance right away. Just one month after Gary purchased the property-Kelly 
Howie contacted Banner Capital to begin the refinance process. Banner toured the property 
and requested documentation from Alpha Land to move the loan process forward. (G-0455). 

93. Shad testified that Banner Capital's Richard Braithwaite told him Banner was "waiting on 
Gary" and that the timing was not right for Gary to proceed. (SHI, 88:8). Emails reveal that 
Gary was focused at the time on refinancing his personal ranch and new home. (G-3234-
3235). In addition, the record reflects that completing the refinance and transferring title to 
Alpha Land would have had tax consequences for Gary, something that further complicated 
and delayed the process. (G-3238). 

94. Gordon prepared a letter for Shad on 12/23/2021 to provide to his bank stating, Alpha Land 
is responsible for payment of $202,514.00 of the tax liability shown on Shadrach Howie's tax 
return. We are in the process of funding our account to pay that tax obligation. It is our 
expectation that this should be accomplished within the next 60 days, most likely be the end 
of January." (P's Exhibit 8). 

95. Shad only became aware of the Defendants intent not to honor their deal or their promises to 
him when they made the decision to hire an attorney to amend the Alpha Land Operating 
Agreement and take steps to fundamentally alter the terms of their agreement. (3SH p.20.) 
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96. Shad was unaware that Gary himself refinanced the Alpha Land contract until after it was 
done and. Gary continued to take out mortgages on the property as late as September 2023 
(G-2029.) 

97. Defendants were fully aware of the dispute and the likelihood of litigation. Shad had hired 
Attorney Trask after Defendants started efforts to amend the operating agreement. As early 
as May 2022, Gordon emailed their attorney acknowledging that Shad believed Defendants 
had acted illegally or criminally. (G-2045.) In May 2023, Kelly suggested further 
amendments to tbe Operating Agreement to remove protections for expelled members and to 
revise the attorneys' fees provision by eliminating the term "prevailing party" from the 
attorney's fees sections saying, "tbe rationale being that ifwe did not prevail on all points 
within a specific suit, it could potentially be arguable which party actually "prevailed" (G-
2052). 

98. Defendants recently listed approximately 229 acres oftbe property for sale for over $15 
million-clear evidence tbat they have not suffered harm as a result of any alleged delay by 
Shad. 

99. Prior to litigation the parties actively pursued various mediation and settlement attempts. (G-
1514.) 

Dated tbis 2nd day of April, 2025 

PETERSON LAW, PLLC 

Isl Kelly M Peterson 
Kelly M. Peterson 
PO Box 1232 
Rapid City, SD 57709 
Phone: (605) 786-4486 
Kelly. peterson@centuryco.net 
Attorney for Plaintiff 

CERTIFICATE OF SERVICE 

The undersigned attorney hereby ce1tifies that a true and correct copy of tbe above 
PLAINTIFF'S SECOND STATEMENT OF DISPUTED FACTS was served in the 
following manner and on the following person, by placing tbe same in tbe service indicated, 
postage prepaid as applicable, addressed as follows: 
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Odyssey File and Serve 
John Dorsey 
Attorney for Defendants 
john.dorsey@amalteroflaw.com 

Dated this 2nd day of April, 2025 

PETERSON LAW, PLLC 

Isl Kelly M Peterson 
Kelly M. Peterson 
Attorney at Law 
PO BOX 1232 
Rapid City, SD 57709 
605-786-4486 
kelly.peterson@centuryco.net 
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testified, "Honestly, I felt like everybody was being difficult. Everybody was being stubborn. If 

felt like Shad didn't really have an option because every time he would suggest something, they 

would either not reply to him or they would tell him no." (HH p66-67). 

The stress was certainly wearing on Shad. He spent a lot of 2019 and all of 2020 working on 

the project and not making any income. (HH 221). Without lots to sell and build on and when the 

promised walking money never came, Shad found himself in a difficult financial situation. 

(unlike Gary, who intends to give his proceeds to charity, G-2662) This motivated him to find 

solutions and when those solutions were met with resistance it caused frustration, stress and 

anger. Gary controlled the land, he controlled the money, he controlled the project, and he 

controlled whether Alpha Land existed. 

In addition to the amendments made to the operating agreement Shad argues that he has been 

oppressed by Gary and Gordon's actions to have exclusive control over Alpha Land's 

development funds in breach of their agreement and their fiduciary duties to the company. The 

money being used to develop the property is not Alpha Land's money. Alpha Land doesn't 

actually have a say in anything. Gary never signed any contract with Alpha Land giving it the 

right to develop the property and it can't develop the property without money. At the end of the 

day, Alpha Land could vote to approve a development plan but if Gary isn't willing to pay for it, 

Alpha Land is powerless. This is not a reasonable expectation of the minority shareholder and 

the defendants conduct is "burdensome, harsh and wrongful". 

REMAINING PROMISES IN BREACH OF ORAL CONTRACT CLAIM 

As previously discussed, the parties dispute the existence of an oral contract. It is Shad's 

claim that an oral contract was formed with the intent to fmmalize its terms at a later time, 
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however, this didn't happen for the reasons previously set forth in this brief. In addition to the 

promise that parties would be equal partners in owning and developing the property in a closed 

partnership, Shad claims additional considerations were made to him. The defendants were 

aware of Shad's financial situation prior to their partnership. Shad is not retired, he is a father 

supporting four children who needs to work to provide for his family. A project of this size a 

nature is a huge undertaking that requires a considerable amount of time and work. Postma saw 

Shad as "doing a significant amount of the construction work in developing the property", as did 

Holly and Shad. (Postma Affidavit). Defendants claim Shad was motivated by greed. (DefB 

p.100). Shad was not motivated by greed, the development was Shad's creation, his idea-an 

idea he believed to be divinely inspired and blessed upon his family by God. He chose to partner 

with Gary and Gordon, he didn't have to. He chose to forego a partnership with his long time 

business partner and friend and he chose to forego other business ventures and employment 

opportunities because was led to believe the this project would be a "sweet deal" for him and that 

it would provide him income from the very start, whether it was through Gary's promised 

"walking money", or through company financed home builds, or through the promised use of 

non-corrosive rebar to which he was an exclusive distributor, or through working the raw land 

and running cows, or whether it was through the work he would provide the companying in 

overseeing the site development. Shad did not believe that the property was his alone to develop. 

Shad understood he was in a partnership and each partner played an important role in the 

development but Shad's role with overseeing and managing site development-boots on the 

ground, actually doing the work-getting bids, working with contractors, engineers--everyday 

working on the project as his job. He is not retired and he wasn't expecting to sit back and hire 

work he himself was capable of doing. It is reasonable to believe that Gordon, a father, would 
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promise his son these opportunities rather than outsource them to other developers and other 

contractors. Defendants knew that Shad was passionate about non-corrosive rebar and believed it 

to be a superior alternative to concreate reinforced with steel. Shad provided the defendants with 

an abundance of information on the product and it superior benefits. Based on the parties 

discussions and actions, it is reasonable to believe that Gary and Gordon shared in this belief and 

promised Shad that non-corrosive rebar would be used. As the defendants point out, Gordon also 

had fmancial stake in the use of non-corrosive re bar and so it is reasonable to believe that 

Gordon was advocating for it use as well. Shad had already named the development Alpha 

Omega before Gary and Gordon were involved. Each company meeting begins with a bible 

verse. Shad was adamant in his negotiations with Gary and Gordon that the development honor 

god and that all streets be named after God. Shad testified that Gary and Gordon seemed to be 

"wooing" him and telling him what a "sweet deal" this would be for him. There is genuine issue 

of material fact in dispute as to whether the Defendants did in fact make these promises to Shad 

in an effort to convince him to be partners with them and nobody else or perhaps because he was 

family and they promised these things because they wanted them for him. 

Each one of the promises will be briefly addressed below to show that a genuine issue of 

material fact exists as to each promise being made. "The elements essential to the existence of a 

contract are: (1) parties capable of contracting; (2) their consent; (3) a lawful object; and ( 4) 

sufficient cause or consideration." SDCL 53-1-2. "Consent of the parties to a contract has be: (1) 

free, (2) mutual, and (3) communicated by each to the other." SDCL53-3-l. The only element in 

dispute in this case is mutual consent. "The parties' words and actions are considered when 

determining the existence of mutual consent," In re Estate of Neiswender, 660 NW 2d 249,253 

(SD 2003). 
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Promise of a Non-Corrosive Rebar Covenant 

Shad was promised that the Alpha Omega development would require the use of non­

corrosive rebar throughout the development and that they would implement a non-corrosive 

rebar covenant to enforce this. (VC #42). 

Gary admits that in their initial discussions with Shad, they discussed the use of non­

corrosive rebar in the development and he admits that Shad was "intent on using the product" 

and insisted that non-corrosive rebar, specifically V-ROD, be required is some or all construction 

within the development." (Gary's A, 1#5, p.8 and A#8 p.12). 

Shad told Gary and Gordon he had an exclusive contract with a V-Rod company in Canada 

so Gary and Gordon knew Shad intended to personally benefit from the required use of rebar 

(Gary's Answer I 5 p8-9). 

Consistent with their agreement, Shad began working hard gathering information needed on 

VRod, communicating with his supplier, working with engineers, and communicating with his 

partners on drafting covenants. 

Almost immediately after their initial meeting, on March 19, 2020, Shad emailed Gary and 

Gordon proposed terms for a non-corrosive rebar covenant, suggesting a promise had been made. 

On April 25, 2019, Shad asked Albert Engineering for professional input on his proposed 

covenants. On April 30, 2019, Shad communicated with his Canadian V-Rod company and 

informed them that "we anticipate implementing over 1,500,000 V Rod #4 bar in this 

development alone." On May 6, 2019, Shad emailed Gary and Gordon links to "you tube" videos 

and his website with what he described as proposed covenants for future lots. On August 27, 

2019, Shad re-sends the group his email entitled "Covenants" pushing the issue once again. Gary 
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responds "should lot covenants include how many vehicles can be parked on lot, whether a 

vehicle can be placed on blocks, .. " and so forth never objecting or voicing concerns over Shad's 

proposed rebar covenant . Gordon weighed in, "those are legitimate concerns" and offers to get a 

basic set of covenants and begin adding "some of this stuff as we talked about". Also never 

objecting or voicing concerns about a rebar covenant. Kelly responds that he will pull up a few 

sets of covenants that address typical concerns giving them a template and starting point. (PL 

000686). 

On January 3, 2020, Kelly emails a proposed version of covenants. He says please let me 

know if you have any specific concerns or revisions and ''Note that Dad will work with the city 

to address the specifics of the items regarding VROD" (PL000680) Kelly attached draft 

covenants including a section on Concrete Rebar mandating the use ofrebar in all concrete 

footing, walls and flatwork to meet following specifications but he adds a note "not sure how to 

word this". (Id.) 

On January 3, 2020, Shad emailed Gary, Gordon and Kelly stating, "Box Elder indicates they 

will need engineered drawings by the contractor/developer concerning the implantation of 

VRod" (PL000924). 

The parties' email correspondences and actions to this point provide reasonable evidence that 

a rebar covenant was discussed and that they agreed to implement one. 

Gary and Gordon claim they never agreed that rebar would be required in the development or 

that they would implement such a covenant (Gary's A, 1#6 pl2). 

From March 2020 to August 2022, the defendants can not provide any evidence that the 

defendants didn't support and agree to a rebar covenant. After the operating agreement had been 
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amended and after the parties' relationship deteriorated they claim it was never agreed to and 

they don't think it would be good for the company. Defendants claim they objected to its use for 

several reasons the first being a report they received from American Engineering and Testing 

that requires the use of engineered fill when using the rebar. The report does not say that rebar 

can't be used, only that fill would be required. Defendants cite this as one reason they refuse to 

implement the covenant. Shad did disagree with AET's report. He doesn't think fill is necessary 

but that doesn't change the fact that rebar can still be used. Holly testified," ... to my 

knowledge, [it] doesn't say that you can't use VRod rebar or you shouldn't use V-ROD rebar ... 

the material term to my husband was to use VROD rebar. Whether they have to dig 8 feet, 20 

feet, four feet, whether you have to fill it with Jello, rock, you know, so I just want to reiterate 

that point." (HH p.66) Holly also testified, "But I want to add this too. The V-Rod is another 

thing where they were all on board verbally with using V-Rod and having it into a covenants 

until they started disagreeing. And then all of a sudden Gary and Gordon had an issue with 

mandating it." (HH p.105). 

Gary and Gordon now claim that there are a number ofreasons they have refused to 

implement a rebar covenant including; Alpha Land Company is not a builder, V-Rod is not an 

industry standard, it might discourage builders, and limited experience with the product. (Gary's 

A, 1#6, p. 13). All these reasons, however, were never discussed when the parties were 

negotiating their agreement nor where they brought up until after the parties were feuding. 

Defendants claim their decision not to use rebar is a business judgment rule. As previously 

argued in this brief, Shad was the one fraudulently induced into signing the operating agreement 

and it was never intended to be the parties' written agreement memorializing the terms of their 

agreement, that agreement, the "final contract" was conveniently never signed. 
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Any claim by the defendants that an agreement to implement a covenant has to be in writing 

or it violates the statute of frauds should be defeated by promissory estoppel in this case. The 

Supreme Court has stated that promissory estoppel requires 1) a promise, 2) that a detriment 

suffered in reliance on the promise was substantial in an economic sense, 3) that the loss to the 

promisee was foreseeable by the promisor, and 4) that the promisee acted reasonably in 

justifiable reliance on the promise made. Durkee v. Van Well, 654 NW 2d 807, 815. A genuine 

issue of material facts exists as to whether these elements have been met. Shad argues that a 

promise was made, he relied on that promise to his economic determent, that his loss was 

foreseeable and he acted in reasonable reliance. The actions by the parties provide evidence of 

the promise. The initials covenants drafted by Kelly include a rebar covenant. The covenant 

would have been very lucrative for Shad as a dealer of the product, and the defendants knew this. 

He acted with reasonable reliance by reaching out to the city, meeting with engineers and other 

professionals, working with his supplier, drafting covenants, and promoting the product. 

Promise of Mutual Use and Benefit of Raw Land 

Shad claims that the parties agreed that each member would have an equal opportunity to profit 

off any raw undeveloped land. i.e leasing it to run cows, selling hay, or by running their own 

cows. (VC #47)(1SH p.132). Holly explained, "because it's a large pasture, there was other ways 

that the land itself could have generated income. There are two rentals on the property and then 

there's hayfields and pastures so you can run cattle on it, rent it out for money for cattle. You can 

put up hay, sell the hay and then you have those rental properties." (HH p.223-224) According to 

Holly, "the first season they had it, my husband hayed some of it and then basically-I think he 

gave Gary and Gordon the hay off of it. Since that first season it has not been hayed and Gary 

has been running cattle on it." (HH p. 224). Shad testified, "We operated in the capacity the first 
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year and had verbally agreed that that would be how it would go down ... the whole deal is that 

three partners would share in all of the benefits of this property and its---and its future". (1 Sh 

p.132). It seems that until the parties' relationship deteriorated this was agreement. In 2022, this 

changed, "Dad and Gary, as we work toward a operating agreement that honors your intention I 

would like to point out that my distorted understanding of a partnership allowed me to someday 

benefit from the property. The clear understanding of Shadrach running cows in box elder has 

apparently also left the table" (G-3287) Gary responds, "It is amazing to think that you believe 

you can arbitrarily have control over the land or can commit ANYTHING without approval of 

the partnership and especially without my approval." (G-3285) Gary believes it is his land and he 

can use it as he pleases ... but Alpha Land pays, the taxes and insurance, etc. 

There is a genuine issue of material fact as to whether this promise was made to Shad and 

breached. 

Promise of Walking Money 

The parties agreed that the partners would be paid "walking money" as soon as possible. 

Walking money was understood by the parties to be initial upfront cash to be paid to the partners. 

(G-2115). In an email sent to his partners on 10/25/2021 (dming a time when tensions between 

the partners were very high) Shad wrote, " I have been led to believe that not only would we sell 

parts of Alpha Land to have development funds and walking money I have been limited and 

restricted by not only creating marketable listings but also in all aspects of project oversight, 

project representation, project planning, project finance, project exposure and even general 

correspondence with members." (G-2115)(emphasis added). Gary responded to Shad's email 

stating, "We all hoped that the development would be providing walking money by this time." 

(Gary A's, 1#83, p.54)(emphasis added). Gary's statement admits that the parties agreed that the 
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partners would receive "walking money". When asked in discovery, "Have any of the members 

received any 'walking money'?" Gary replied, "No, because sales of parcels have not generated 

sufficient revenue" revealing that "walking money" was something they agreed would be paid 

when possible (Gary's A, 1#84, p.54). 

Shad testified ... "Once we refi, Shadrach, you're getting walking money and you're 

going to be - - Alpha Land is going to finance all the construction that you can handle. We're just 

-- I mean, the whole nine yards, John." (lSH p.95) Shad later testified, "And when they talk 

"walking money", it is refinancing; plus money to work on; plus, according to them, "walking 

money". (lSH p.224). Shad testified that he was told walking money would alleviate his 

financial problems and pay this tax obligation from the sale.(lSH p.251 ). 

There is a genuine issue of material fact as to whether the parties agreed to walking 

money. The project is now selling lots and making money. It has received $5.5 million in loans 

and $3 million in grants, defendants have not demonstrated why the partners have not been paid 

walking money. 

Promise to Honor God with Biblical Street Name 

Another promise made to Shad was that the development's name and all street names 

would honor God and be names or characteristics of God. (VC #46) It is evident by the name of 

the parties' LLC (Alpha Land) and the name of the development (Alpha-Omega) that this was 

something the parties had discussed and agreed to at the inception of their agreement. Gary 

admits that Shad was adamant that all street names be names or attributes of God, including the 

name of the development. (Gary's A, A#ll p.15) Gary also admits that many names in the 

development thus far have been names or attributes of God. Holly testified that "they were all in 
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agreement that the development would have biblical street names" (HH p.102-103). Shad 

testified, "we discussed that that name would mirror the overall vision of this development, 

which was biblically themed street names, and, thus, Alpha Omega was born. (lSH p.63). 

Similar to all the other promises made to Shad, when things between the parties started to 

deteriorate, Gary and Gordon began to push back on the use of biblical street names. "Holly 

testified, " ... Shad just saw them like already starting to push back on what he felt like they 

agreed to do. And so it-you know, it gave him anxiety and made him think again, well, they're 

just not going to do what they agreed to. So he started getting fearful. And I'm wondering, now 

that the development is up and running, none of the names that are currently there are names of 

God. And so I'm wondering if they do intend to do what they agreed to do." (HH p.103).Gary 

and Gordon claim they never promised Shad that all street names would be names or attributes of 

God and that their company was not in a position to make that demand upon the City of Box 

Elder and that some names could be confusing to emergency responders. (Gary's A, 1#9 p.15). 

Shad does not dispute that the City has the final say on approving names and doesn't 

disagree that street names should not confuse emergency responders but this is something the 

parties agreed to and there are many biblical names that are not confusing or difficult to 

pronounce. There is nothing that would have prevented Alpha Land from submitting biblical 

names to the City until the City found them acceptable. Gary and Gordon do not give a reason as 

to why they couldn't have submitted biblical names that would have acceptable to the city. 

(Gary's A, 1#9 p.15). Shad bring this up in his testimony, "Just for the record, there is, like, over 

400 names of God, and undoubtedly some of them are - are comparable and have the same 

word. And the promises made to me on the street names - this is just a hurdle used to spite me. 
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For instance, picking Northern Lights Boulevard throughout the entirely of the property just to 

spite me." (SH 1 p60). 

For Shad, believing this development was divinely inspired and a blessing from God, 

breaching this term of the agreement was significant to him, it was as he said the "straw that 

broke the camel's back". (lSH p.190). 

There is a genuine issue of material fact as to whether this promise was made and 

breached. The business judgment rule would not apply for the same reasons set forth previously. 

Promise to Financing Shad's Construction 

Shad was promised that he would have the opportunity to build as many homes and 

commercial buildings as he wanted. He never expected to be the only builder, only that he would 

be given the opportunity to build homes and that his construction would be financed by the 

company with lots fronted to him and paid for when they sold. (1 SH p.256). Gary and Gordon 

koew that Shad is an out-of-pocket builder meaning he doesn't get conventional loans to build. 

Typically, the lots are fronted to him and Shad uses his own money to build. He also works with 

contractors with whom he has a good relationship and who are willing to carry him until the 

build is complete. Once the lot sells, the lot is paid for and the contractors that carried him during 

the construction are paid. (HH p.134-135). Shad testified at his deposition "I was told by my 

partners that Alpha Land was going to finance the construction ... Gary oohed and awed about 

townhomes and apartments, and possibility building to own, and buying equipment, and 'boy 

we're just going to make this thing so sweet for you' So that's what I was promised". (lSH p. 

256). 

Page 67 of77 

App. Pg. I 198 



Consistent with their agreement, the day that Alpha Land purchased the property Shad 

was loaned $150,000.00 to build the first two homes and the first lot was fronted to him. Shad 

took this on with the understanding that money would be available to him, either through 

company financing, lot sales, refinancing the contract for deed, or the walking money that he was 

promised. The final plat for 60 lots in phase one was pending approval from Box Elder. As an 

out-pocket builder he was relying on these funds to build the houses. When Box Elder didn't 

approve the plat, and his partners didn't continue fmward with the contract for deed refinance, 

there was no money for him to build. Alpha Land didn't have the money and the City had 

stopped development. Gary agreed to loan Shad the money but $150,000.00 was not enough to 

make it happen. Also at this time, Shad's $100,000.00 line of credit was coming due and he had 

planned on lots sales and walking money to get it paid. Defendants claim that Shad proved to be 

an incompetent builder and didn't get the houses done fast enough. Defendants know Shad is not 

an incompetent builder. Gordon has watched him build houses his whole life and Gaty asked 

Shad to build his house. If they thought he was incompetent, they wouldn't have asked him to 

build the first two houses in the development. 

There wouldn't be more lots available for Shad to build on until the City allowed the 

development to proceed at the end of 2022 and by this time the parties were no longer getting 

along. Gary and Gordon claim that Shad was not offered a chance to build on these lots because 

of poor performance on the first two houses. But in reality, they were fighting and they were 

angry with him. In May of 2023, Kelly's company UniMax entered into a purchase agreement to 

buy 129 lots and intends to build on all lots purchased. (DSUMF 161). 

Shad also claims the parties agreed they would each play a role in the development. Shad 

claims his role was to be in site development oversight and management. Gary was the initial 
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investor, Gordon was to run public relations, administration, advertising, and bookkeeping, and 

Kelly was the realtor. (VC #36). 

It was Holly's understanding that Shad would be heavily involved in the development of 

the project and that he would be paid for the work he did. (HH p.257-258). As soon as Shad 

purchased the property on October 25, 2019, he began his work in site development. He worked 

with Lind Exco--providing bids and doing site management. (VC #102). Shad continued in this 

role until development was halted by the City shortly after Alpha Land purchased the property. 

Defendants claim the parties never agreed on how much he would be paid but that it would 

depend on future events such as platting and as phases were developed. Shad does not dispute 

that an exact wage was not agreed upon but the agreement was that he would be paid. The 

defendants claim Shad offered to do this work voluntarily but Shad was not in a position to work 

without pay so that wouldn't make any sense. Shad testified it wasn't a "mystery" that he 

intended to be paid. It would be unfair for his partners to expect that he would work for the 

company and not be compensated when he had a family to support and could be working on 

other projects. After the parties' relationship had deteriorated, the defendants hired Gordon's 

long-time friend and business associate Steve Ringgaard to fill Shad's role in the development. 

He was hired to assist and consult in the construction of development infrastructure. Defendants 

claim he is experienced in many phases of building and development. Ringgaard was paid $45 

per hour to work on the project. (Gary's A, #93, p. 57). 

Ringgaard was brought in to replace Shad in site development, getting paid $45hr and 

Kelly is getting paid a commission on each lot sale and now making money building homes. 

Every way that Shad was supposed to make money from this development has been taken from 

him. No Vrod, no site development, and all the lots are now going to Kelly to both build and sell. 
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When Shad refers to the defendants as having "bastardized" their agreement it is 

understandable why he uses this word. Every promise that was made to Shad has been broken. 

The promise to finance and build as many homes as he wants-gone, given to Kelly. The 

promise for a management position in development-gone, given to Ringgaard and probably 

others. The promise to implement a noncorrosive rebar covenant and to profit as a main 

distributor-gone, we no longer think it's a good idea. The promise to run cows and hay the 

property-gone, given to Gary. The promise that the development will honor God through street 

names-gone, its up to the City. The promise to be a 1/3 partner in a company that is going own 

and develop valuable land-gone, Alpha Land is in default and we can tear up the purchase 

agreement. All gone as soon as the parties started having disagreements and heated arguments 

about how to deal with the City and feelings got hurt. 

What defendants sold to Shad as a "sweet deal" turned into years of hard work with no 

pay, countless hours putting together the project, working with city officials, engineers, 

contractors, legislators, coming up with idea after idea to push development forward, frustration 

with partners who don't have the same need or desire to move things along quickly, waiting for a 

refinance to pay the $220,000 tax liability looming over him as the IRS sends him notices of 

levy, extreme stress, family strife, no profits from development in almost five years, all to be told 

by Gary, I can tear up this purchase agreement and you will get nothing and this operating 

agreement, we change however we want. 

Conclusion on entire oral contract claim: 

There are genuine issues of material fact in dispute as to the parties' entire oral contract 

including all the promises made to Shad that have been set forth in this brief. 
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Claim for Fraud in the Inducement-Operating Agreement 

Shad's first claim for fraudulent inducement is in regards the operating agreement. Shad 

claims he was fraudulently induced into signing this contract. 

"Fraud as an inducement to enter a contract is a question of fact for the jury. "Actual 

fraud is always a question of fact." SDCL 53-4-5. And parol or extrinsic evidence is admissible 

to prove fraud." Poeppel v Lester, 827 NW 2d 580, 587 (SD 2013). "There is very little that the 

parties can do in their agreement to prevent the use of extrinsic evidence to attack the written 

agreement on 'grounds of fraud'. Additionally, 'evidence of misrepresentation is admissible even 

in the agreement is completely integrated". (Id.). 

"Promoting honesty in contractual relations forms part of the rationale: 'We continue to 

believe that parties to contracts, whether experienced in business or not, should deal with each 

other honestly, and that a party should not be permitted to engage in fraud to induce the 

contract'." (Id at 586). 

To establish fraud, a Shad must prove that defendants committed any of the following 

acts: (1) The suggestion as a fact of that which is not true by one who does not believe it to be 

true; (2) The positive assertion, in a manner not warranted by the information of the person 

making it, of that which is not true, though he believes it to be true; (3) The suppression of that 

which is true by one having knowledge or belief of the fact; (4) A promise made without any 

intention of performing it; or (5) Any other act fitted to deceive. (Id at 587). 

Here, Shad alleges that defendants represented to him that the majority vote provision of 

the operating agreement applied to day-to-day functions and not to material terms of the 

agreement. Prior to Alpha Land, Shad had never been in any kind of business organization (HH 

p.80), whereas Gary and Gordon have been in many. When Shad asked Gaty and Gordon about 
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the amendment provision Gary told him, 'that's just language in there. Don't pay any mind to it. 

I do these all the time, and it's not important"'. Shad and his father have a long history working 

together (Answer # 16) and Shad trusted his father and his uncle to protect his interests in their 

partnership. "A fiduciary relationship is founded on a 'peculiar confidence' and trust placed by 

on individual in the integrity and faithfulness of another. When such a relationship exists, the 

fiduciary has 'duty to act primarily for the benefit' of the other". Ward v. Lange 553 NW 2d 246, 

250 (SD 1996) This was not a normal arm's length business relationship. 

Gary and Gordon both knew that they could together change the terms of the operating 

agreement and that this applied to all provisions in the operating agreement. Unlike Shad, who 

believed that "if a contract can be changed and manipulated and thrown out the window. What 

good is a contract that doesn't bind the parties to do what they agreed to do." Gary and Gordon 

knew better. If explained to Shad that this contract was not final, that the terms could be 

changed, and the terms of their original agreement "thrown out the window" Shad would never 

have signed it. 

By Gary's own admissions, they contemplated changing the right of survivorship 

provision shortly after they signed the agreement. (Garys A, 1#50, p.30). 

Shad accepted the truth of the defendants' assertions and defendants knowingly 

misrepresented the terms of the operating agreement, with a promise that it wasn't important and 

it didn't apply to material terms of the agreement, these misrepresentation fraudulently induced 

Shad into signing the agreement. 

Shad was also fraudulently induced into signing the operating agreement based upon a 

promise that Alpha Land would execute a final contract with Gary's LPs. The evidence 

establishes that Postma explained to the partners, including Shad, that a final contract would be 
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property-shows they understood that his claims were real and consequential. It is not credible 

to argue now that those same claims were frivolous, malicious, or worthy of punishment. 

4. Shad's Text About Filing Liens Does Not Satisfy the Barratry Standard for Malice as 
Defendants Claim: 

Defendants really stretch to characterize a single text message-sent nearly a year before 

this lawsuit was filed and never acted upon-as evidence of malice under the barratry statute. In 

a single text message sent on December 7, 2022, Shad stated he was "placing liens on every 

parcel of real estate in Alpha Omega" to "secure [his] one-third interest." But when the full 

context is considered, the message was not malicious-it was a frustrated and reactive statement 

made in response to Defendants' own coercive tactics, particularly Gary's use of a lien to 

pressure Shad into surrendering his position, what Shad described as "blackmail". (2SH p.80). 

In 2020, the parties' agreement was still intact-Alpha Land would front lots and finance 

Shad's construction and provide early "walking money" distributions to the members once the 

planned refinance was completed. (lSH p.224). When Alpha Land was unable to finance 

construction of the first spec home due to delays in the refinancing process, Gary agreed to 

personally loan Shad $150,000 as a temporary solution. The understanding was that this loan 

would bridge the gap until Alpha Land secured refinancing and could fund construction and pay 

distributions as originally promised. Id. However, the record now shows that Gary abandoned 

this material term of the agreement-first diverting resources and time to refinance his personal 

ranch causing delay and ultimately abandoning Alpha Land's refinance altogether, cutting both 

the company and Shad out of any future profit. (G-3234-3235). 

When Shad later questioned Gary and Gordon about the promised refinance and walking 

money distributions, Gary responded by placing a lien on Shad's second spec home which Shad 
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claims was an attempt to pressure him. It was at this time that the Defendants were actively in 

the process of amending the operating agreement to which Shad was resisting. When asked 

about the text Shad testified, "I was pretty sore .... because Gary put a lien in an effort to cause 

distress and essentially blackmail me on the Sunndydale house." (2SH p.80). Gary told Shad he 

would only release the lien if Shad agreed to execute the assignment which redirected his share 

of the future lot sale proceeds to Gary in repayment. Shad agreed, again relying ou assurances 

that the refinance was underway and it would be temporary. Defendants now mischaracterize this 

assignment as Shad's ratification of the amended operating agreement-a document Shad never 

agreed to and explicitly refused to sign. 

It was only after Gary filed a lien on Shad's property, and Shad felt blackmailed into 

signing the assignment, and had spent years contributing substantial, uncompensated 

contributions and labor to the project that Shad expressed his frustration in a single text message 

saying he is going to file liens of his own. By that point, mediation had failed and Defendants 

were telling Shad he stood to get "zero" from the project. (Ps Exhibit #1) Shad's text message 

was not a calculated act of malice; it was a spontaneous and emotional reaction to feeling 

cornered, misled, and threatened with total financial exclusion. 

Importantly, Shad never followed through on the threat. Despite having ample 

justification to file liens-just as Gary had done----Shad chose not to. His restraint underscores 

the absence of malice. At one point in Shad's testimony he said, " ... ifl want to play by Gary 

Howie's rules, I will put a lien on everything Gordon owns that I have done for free ... " (SH3 

p.46). His point was clear: filing liens as leverage was Gary's tactic, not his. Shad's choice not to 

retaliate in kind highlights that his conduct was driven by frustration-not malice. 
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Filing a lien to protect one's financial interest in real property is a lawful and commonly used 

remedy. Shad's contemplation of filing a lien against Gary's property-particularly in light of 

his strong underlying claim for unjust enrichment based on unpaid labor that directly improved 

that property-is not evidence of malice or improper purpose. It was a reasonable, if frustrated, 

response to Gary having filed a lien against him. Rather than showing malicious intent, Shad's 

statements reflect the actions of someone reasonably trying to secure his rightful interest after 

Defendants made clear they intended to cut him out entirely. 

5. Lis Pendens Was a Lawful Attempt to Protect Shad's Legal Rights-Not an Act of Malice: 

Shad's attempt to file a lis pendens was not an act of malice-it was a lawful and reasonable act 

grounded in Shad's alternative claim for rescission. In fact, his decision not to refile it after 

learning of Defendants' objection shows a lack of malice. 

Among the remedies Shad sought in his complaint was rescission of the parties' 

agreement-a well-established equitable remedy that, if granted, would unwind the transaction 

and affect title to the real estate. Shad consulted with his attorney about the option of filing a lis 

pendens, and was advised that, based on the pleadings and the relief requested, it was a legally 

permissible course of action 

Shad felt it was important to protect his interest in the property, so his counsel prepared 

and submitted a lis pendens to the Register of Deeds. The filing was initially accepted, and 

based on that understanding, Shad reasonably believed the lis pendens was effective. Acting on 

that belief, he sent a copy of the recorded document to the title company and to UniMax-his 

brother Kelly Howie's company, which had a pending offer to purchase a portion of the 

property. 
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Defendants now claim that Shad's act of sending a copy of the lis pendens to UniMax 

and the title company supports their barratry claim. This argument is yet again a stretch and 

fails for several reasons. 

First, a lis pendens does not prevent a sale; it merely provides notice of litigation that 

may affect title. (HH p.179). UniMax was already fully aware of the lawsuit and the nature of 

Shad's claims. Kelly Howie-a member ofUniMax and a central figure in the underlying 

dispute-had actual knowledge not just of the claims, but of the facts giving rise to them. He 

lived the events as an integral part of the partnership and was well-positioned to evaluate the 

potential impact of the litigation on title. The fact that the transaction was still set to proceed 

toward closing, even with this knowledge, makes clear that UniMax would not have been 

deterred by the lis pendens-filed or not. To suggest otherwise misrepresents both the legal 

effect of a lis pendens and the practical realities at play. 

Second, the lis pendens was sent because Shad reasonably believed it had been 

successfully filed. It was only later rejected by the Register of Deeds due to a clerical error in 

the legal description-something Shad did not know at the time. Once Shad was informed of 

the rejection, and despite believing that he had every right to refile it, he declined to do so. As 

Shad testified, he chose not to refile the lis pendens specifically to avoid even the appearance of 

acting with malice. (2SH p.69-71.) 

Shad's conduct demonstrates caution, not hostility. He consulted counsel, pursued a 

lawful remedy based on a valid rescission claim, and ultimately withheld further action out of 

concern for propriety. The fact that he chose not to refile the lis pendens, despite continued risks 

to his interests and ongoing efforts by Defendants to remove him from the project, further 
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undermines any suggestion of malice. This is not the conduct of a party acting in bad faith-but 

rather one carefully asserting and attempting to protect his rights within the bounds of the law. 

6. Shad's Deposition Does Not Support a Finding of Malice 

Shad's emotionally charged deposition testimony-delivered in the context of a deeply 

personal dispute with family members after years of uncompensated work and unfulfilled 

promises-does not establish malice. Being frustrated, upset, or passionate during sworn 

testimony is not the legal standard for barratry. 

At various points in his testimony, Shad stated that his father and uncle had "extorted and 

robbed" him (SHI, p.165), accused them of manipulating him into signing the operating 

agreement through a "bait and switch" (2SH, p.43), and referred to them as "crooks." These 

statements were not part of any campaign to malign Defendants through the legal system-they 

were expressions of the very claims Shad brought in this lawsuit. He sued them for fraud and 

misrepresentation based on what he genuinely believed to be true. It is not malicious to testify to 

facts that form the basis of their legal claims. 

Expressing a belief or feeling, no matter how harsh, is not evidence that Shad brought this 

lawsuit out of ill will or for an improper purpose. It reflects the emotional strain of having been 

excluded from a project he helped create by individuals he trusted most. 

Taken together, the evidence overwhelmingly rebuts any suggestion that this action was 

instituted with malice. To the contrary, it reflects a party who tried to resolve the dispute 

privately, who believed he had been seriously wronged, and who turned to the courts only after 

all other avenues failed. 
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7. Shad's Past Statements Regarding Potential Litigation Do Not Constitute Malice or 

Support a Barratry Claim 

Lastly, Defendants argue that Shad has a history of using litigation threats to get what he 

wants, citing his conunents regarding the City of Box Elder. However, the record does not 

support this narrative. Shad never threatened to sue the City in connection with the Alpha Omega 

Development. Rather, he expressed to his partners that, given the City's unfair treatment­

something they all acknowledged-it would be wise for Alpha Land to retain legal counsel to 

help navigate the situation. 

The evidence makes clear that Shad was not proposing litigation as a first resort, nor was he 

acting out of personal animus or attempting to weaponize the legal system. His stated position 

was that legal counsel could facilitate more effective conununication and resolution. As Shad 

testified, "I think having an attorney deal with an attorney in this specific case would have been 

beneficial to both the City and to the developing LLC." (2SH p.231 ). At no point did Shad retain 

an attorney to initiate litigation against the City. 

Further undermining Defendants' argument is the fact that Gary and Gordon shared Shad's 

belief that the City was acting improperly. In an email, Gary wrote: "Box Eider's proposal at the 

meeting with Blaise came as a stunningly unwelcome surprise ... Apparently Box Elder believes 

that they have captured a goose that will lay golden eggs and all they have to do is keep 

squeezing ... My first response was simply to shut the project down." (G-2662). Gary expressed 

frustration over the City's unreasonable demands and questioned whether the development 

should continue at all-hardly a ringing endorsement of the City's conduct. Defendants cannot 

credibly claim that Shad's concern was baseless or malicious when they themselves admitted the 

City was behaving inappropriately. 
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Shadrach did not ratify the amended operating agreement by accepting distributions. To date, 

each member of Alpha Land has received a total of $22,000 in distributions. Shad neither 

approved the amended operating agreement nor the distributions. He never accepted receipt of 

any funds as no check was issued to him. Defendants unilaterally authorized the distributions and 

assigned Shad's share to Gary without Shad's knowledge or participation. 

Defendant's characterization of Shad's testimony relating to the operating agreement is taken 

out of context and is misleading. When Shad testified, " I expected that the purpose of the 

contract would be to hold the parties involved to that contract." ... "[what good is the contract 

that doesn't bind the parties to do what they agreed to do" Shad was discussing his dissatisfaction 

with the Defendants' ability to amend the operating agreement to remove the joint tenancy with 

right of survivorship language and change other provisions in the agreement. He didn't 

understand the purpose of a contract if terms the parties agreed to could be changed without his 

consent. 

In an email Kelly sent on January 22, 2022 to Gary and Gordon, he discusses why he wants 

to disassociate from Alpha Land, and he begins by saying: 

"It occurs to me that one of the bigger struggles with adequate partnership documents is that 
my role in the partnership is not easily defined or documented. It's relatively easy to 
determine the disposition of shares if something happens to a partner with ownership. I think 
I need to come to terms with the fact that if something were to happen to me, Alpha Land 
Company would need to hire another agent that would expect to be paid for their services. 
That thought brings me all the way back around to the understanding that I really don't hold a 
"partnership" role. What I have is whatever I can perform on for as long as I can perform. If 
something were to happen to me tomorrow, there is no benefit that would pass along to my 
estate. I still see it as an extraordinary opportunity nonetheless ... my current role doesn't 
need to include a partnership role. It is nothing more than a marketing agreement that I would 
like to solidify .... Here is what I propose ... 1. Remove me entirely from Alpha Land 
Company partnership, 2. Create a binding Marketing Agreement that outlines commission 
rates for various circumstances ... " (G-0709). 
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It appears Kelly had the same concern as Shad-- wanting an agreement with Gary's LPs in 

writing that protected his rights. Defendants want to make it appear as if Kelly's only reason for 

leaving Alpha Land was due to Shad but clearly it is not. 

After Shad filed this litigation he decided to file a lis pendens to protect his rights in the 

property, which given the nature of his claims at that time----he would have had legal merit to do 

so. His filing was rejected as the result of a legal description error and before refiling it he 

received a letter from Defendants counsel and he decided not to re-file and instead focus on the 

litigation. Shad testified that he didn't want to give the appearance that he was being malicious 

and decided not to refile it (2SH p.69-71). Shad testified, "So I have held off even though I am 

fully aware that the objective is to sell the property and trying to force Shadrach into another 

lawsuit. (2SH p.69-71). Shad's desire to file a /is pendens is not to damage the defendants but to 

legally protect his rights in the property as a result of the Defendants breach of the parties' 

agreement. 

With regard to the City meeting Shad attended-Shad was asked to attend the meeting by an 

adjoining neighbor asking for his support in advocating that the City remedy a dangerous traffic 

concern in Box Elder. Shad strongly believed that the traffic situation was placing people in 

immediate harm so he agreed attend. Shad testified, "I think that you have a situation where if 

someone like me doesn't step up, you are going to have a serious accident over there. You've got 

thousands of people going in and out one way, and now you have got an event center built with 

only one way in and one way out ... I'm the guy that is standing up saying 'ladies and gentlemen' 

the problem exists, and it is getting worse. If you don't address it, something is-- I mean you 

can't go on this way before the cancer kills you. Okay?" (SH p. 211-215). Shad is clearly 

passionate about this issue as he feels people's safety is being put at risk. Defendants have 
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provided no evidence that Shad's attendance at this meeting caused any harm to the property's 

development. 

With regard to Defendants' claim that Shad threatened to file liens. Shad's testimony, left out 

by Defendants, was that ifhe "wanted to play by Gary Howie's rules" he would put a lien on 

everything that Gordon Howie owns that he has done for free. Shad has never wanted to be in 

litigation with his family. He didn't want to place liens on their properties for work he did. He 

loved them and trusted them and wanted to work things out without resorting to litigation. 

CONCLUSION 

Summary judgment is inappropriate because genuine issues of material fact exist as to whether 

Defendants were unjustly enriched by retaining the benefits of Shad's labor, services, and risk 

without compensation. Shad has presented evidence that he conferred a benefit upon Defendants, that 

Defendants accepted and retained that benefit, and that it would be inequitable for them to do so 

without payment. Viewing the facts in the light most favorable to Shad, a reasonable factfinder could 

conclude that Defendants were unjustly enriched. Accordingly, Defendants' motion for summary 

judgment should be denied. 

Dated this 2nd day of April, 2025 

PETERSON LAW, PLLC 

Isl Kelly M Peterson 
Kelly M. Peterson 
PO Box 1232 
Rapid City, SD 57709 
Phone: (605) 786-4486 
Kelly.peterson@centuryco.net 
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JURISDICTIONAL STATEMENT 

Appellees Gary and Gordon Howie ("Gary" and "Gordon") affirm that 

Appellants' Notice of Appeal from the Circuit Court's orders on summary judgment 

(January 21, 2025, and April 28, 2025) and final judgment entered June 26, 2025, was 

timely filed on July 24, 2025. Appellees' Notice of Review was filed on August 11, 2025 

(31192) as respects the circuit court's order denying Defendants' Motion for Partial 

Summary Judgment relative to waiver and election of remedies. 

PRELIMINARY STATEMENT 

References to the settled record as reflected by the Clerk's Index are cited as (R.) 

with the applicable page. 

STATEMENT REGARDING ORAL ARGUMENT 

Oral argument is not necessary in this appeal. 

STATEMENT OF LEGAL ISSUES 

I. Was summary judgment proper on Shad's breach of oral contract cause of action? 
The circuit court granted summary judgment dismissing that cause of action. 

• SDCL 53-1-2, SDCL 53-8-2(3), SDCL 53-8-5; SDCL 47-34A-112, SDCL 
47-34A-404.l, SDCL 47-34A-403(d) 

• J. Clancy. Inc., v. Khan Comfort, LLC, 2021 S.D. 9, 955 N.W.2d 382 
• Ziegler Furniture and Funeral Home, Inc., v. Cicmanec, 2006 S.D. 6, 709 

N.W.2d350 
• Pankratz v. Hoff, 2011 S.D. 69, 806 N.W.2d 231 
• Tolle v. Lev, 2011 S.D. 65, 804 N.W.2d 440 

II. Was summary judgment proper on Shad's causes of action for breach of fiduciary 
duties, minority oppression, LLC member-member duties ofloyalty and due care? 
The circuit court granted summary judgment dismissing those causes of action. 

• SDCL 47-34A-103, SDCL 47-34A-201, SDCL 47-34A-409 
• Landstrom v. Shaver, 1997 S.D. 25,561 N.W.2d 1 
• Mueller v. Cedar Shore Resort, Inc., 2002 S.D. 38, 643 N.W.2d 56 
• Expansion Capital Group, LLC, v. Patterson, 514 F.Supp.3d 1095 (D.S.D. 

2021) 
• Trigger Energy Holdings, LLC v. Stevens, 2025 S.D. 72, 2025 WL 3717147 
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III. Was summary judgment proper on Shad's unjust enrichment cause of action? 
The circuit court granted summary judgment dismissing that cause of action. 

• Trigger Energy Holdings, LLC v. Stevens, 2025 S.D. 72, 2025 WL 3717147 
• Johnson v. Larson, 2010 S.D. 20, 779 N.W.2d 412 
• Dowling Family Ptshp. v. Midland Farms, 2015 S.D. 50,865 N.W.2d 854 
• Bunta v. SuperiorVacuPress, LLC, 171 Ohio St.3d 464,218 N.E.3d 838 

(2022) 

IV. Was summary judgment proper on the statute of frauds defense to Shad's claim to 
an ownership interest in land? 
The circuit court granted summary judgment dismissing Shad's claim. 

• SDCL 53-8-2(3) 
• LaMore Rest. Gp. LLC v. Akers, 2008 S.D. 32, 748 N.W.2d 756 

V. Was summary judgment proper on the Shad's cause of action that the doctrine of 
promissory estoppel applied as an exception to the application of the statute of 
frauds defense? 
The circuit court granted summary judgment dismissing Shad's cause of action. 

• Durkee v. Van Well, 2002 S.D. 150,654 N.W.2d 807 
• Biegler v. Kraft, 924 F.Supp.2d 1074 (D.S.D. 2013) 

VI. Was summary judgment proper on Shad's claim to rescission as a remedy? 
The circuit court granted summary judgment. 

• SDCL 53-11-3, SDCL 53-11-4, SDCL 53-11-5 
• Knudsen v. Jensen, 521 N.W.2d 415 (S.D. 1994) 
• First State Bank of Sinai v. Hyland, 399 N.W.2d 894 (S.D. 1987) 

VII. Was summary judgment proper on Shad's causes of action for fraud (deceit) and 
negligent misrepresentation? 
The circuit court granted summary judgment on those causes of action. 

• SDCL 53-4-5 
• Bayer v. PAL Newcomb Partners, 2002 S.D. 40, 643 N.W.2d 409 
• Meyer v. Santema, 1997 S.D. 21, 559 N.W.2d 251 
• Doyon v. Fogleson, 46 S.D. 290, 192 N.W. 752 (1923). 

VIII. Was summary judgment proper granting Alpha Land Company, LLC's 
counterclaim for a money judgment? 
The circuit court granted summary judgment on the counterclaim. 

• SDCL 20-1-1 
• SDCL 20-5-6 
• SDCL 20-6-1 

IX. Was summary judgment ordering Shad's expulsion by judicial determination 
from Alpha Land Company, LLC proper? 
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The circuit court granted summary judgment for expulsion by judicial 
determination. 

• SDCL 47-34A-601(6)(iii) 
• IE Test, LLC v. Carroll, 226 N.J. 166, 140 A.3d 1268 (Sup.Ct., App. Div. 

2016). 

X. Given Shad's election to pursue rescission did the circuit court improperly deny 
Gary and Gordon's motion for summary judgment as to his tort claims? 
The circuit court denied the motion for summary judgment. 

• Stabler v. First State Bank of Rosco Dakota Corp., 2015 S.D. 44,865 N.W.2d 
466 

XI. Having renounced his claim to monetary damages and compensation for his 
contributions did the circuit court improperly deny Gary and Gordon's motion for 
summary judgment based upon waiver? 
The circuit court denied the motion for summary judgment. 

• Granite Buick GMC, Inc. v. Ray, 2015 S.D. 93,872 N.W.2d 810 

STATEMENT OF THE CASE 

Plaintiffs' Verified Complaint was filed on October 16, 2023, in Pennington 

County Circuit Court, Seventh Judicial Circuit, on behalf of Shad Howie (hereinafter 

"Shad"), and Alpha Land Company, LLC, a South Dalrnta limited liability company 

against Gary Howie (hereinafter "Gary") and Gordon Howie (hereinafter "Gordon.") (R. 

2-36). The complaint alleged causes of action for (1) "Breach of Oral Contract," (2) 

'Promissory Estoppel," (3) "Unjust Enrichment," (4) "Fraud," (5) "Negligent 

Misrepresentation," (6) "Breach of Fiduciary Duties and Minority Oppression," and (7) 

"Breach ofLoyalty and Duty of Care." (R. 18-24). 

On October 3, 2024, Gary and Gordon filed a motion for partial summary 

judgment (R. 121-123) on all of Plaintiffs' causes of action as well as Defendants' two 

counterclaims on behalf of Alpha Land Company, LLC for the dissociation by judicial 

determination of Shad and judgment for money owed. (R. 53-55). Shad's response 

failed to argue or present any legal authority to rebut four of the issues presented for 
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disposition, namely: (1) whether Plaintiff was entitled to rescission as a remedy, (2) 

whether the statute of frauds rendered the Plaintiffs claim to a 1/3 ownership interest in 

1,333 acres ofreal property unenforceable, (3) whether the doctrine of promissory 

estoppel operated to preclude Defendants from denying the existence of a contract to 

transfer a 1/3 interest in the property to the Plaintiff, and ( 4) whether the Plaintiff could 

meet the elements of his tort causes of action for fraud (deceit) and negligent 

misrepresentation. (R. 1576, 2284-2285). 

On December 10, 2024, hearing on the motion for partial summary judgment was 

held at the Pennington County Courthouse before the Honorable Matt Brown. (R. 728). 

On January 21, 2025, the circuit court granted summary judgment in part to Gary and 

Gordon on the issues of Fiduciary Duty, Rescission as a Remedy, Breach of Oral 

Contract, Statute of Frauds, Promissory Estoppel, Fraud and Negligent 

Misrepresentation, Defendants' Counterclaim for money owed Alpha Land Company, 

LLC in the amount of$30,704.84, and Dissociation by Judicial Determination. (R. 1595-

1598). Finding that there were genuine issues of material facts, the circuit court denied 

the motion with respect to Election of Remedies and Unjust Enrichment. (R. 1597). 

On March 6, 2025, Gary and Gordon filed a motion for summary judgment 

relative to Shad's equitable claim of unjust enrichment. (R. 1605). On April 16, 2025, 

hearing was held at the Pennington County Courthouse before the Honorable Matt 

Brown. (R. 1689). On April 28, 2025, the circuit court granted summary judgment to 

Gary and Gordon. (R. 1979-1981). Pending before the circuit court is Defendants' 

motion for attorney's fees and nontaxable costs. (R. 2096). 
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Shad has appealed the circuit court's dismissal of all his causes of action as well 

as the order granting Alpha Land Company, LLC money judgment and dissociation from 

the LLC of Shad by judicial determination. (R. 2176). Gary and Gordon have noticed for 

review the circuit court's denial of their motions regarding election ofremedies and 

waiver. (Appeal No. 31192). 

STATEMENT OF FACTS 

Shad told his wife God had shown him a divine vision for land development. (R. 

130). If land he located in Box Elder could be purchased, lots for 3,000 residential 

homes could be developed. (R. 400, 426). The vision was his "destiny" -- "for his life 

and family" and "no one else." (R. 285). 

No stranger to home construction, Shad estimated costs of engineering and 

infrastructure and drew up a plan. (R. 426-427). Shad projected that lots would be 

"build-ready" for sale in 18 months. (R. 394, 429). Offering the investment opportunity 

as "very lucrative," Shad estimated that selling 60 lots per year at $15,000 net profit per 

lot would generate $900,000 in annual net revenue. (R. 425, 427, 429). 

Shad had a high risk tolerance but was low on money. (R. 426). He knew real 

estate development was not without risk. (R. 426). Sales of lots would be market 

dependent. (R. 429). Unable to buy the land himself, he needed an investor for what he 

believed was "his project." (R. 14,386). 

While Shad considered another investor, he believed he had a "sweet deal" with 

his family who would benefit. (R. 428). Shad brought the investment opportunity to his 

father, Gordon. (R. 425). Gordon's brother, Gary, held majority interest in two limited 

partnerships (LPs) which owned property in Virginia. (R. 705). The LPs could provide 

the wherewithal to finance the land's purchase and Gary expressed interest. (R. 386). 
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Shad, Gordon and Gary met in the Spring of 2019 and discussed how the land 

might be acquired and then developed. (R. 386-387). Gary agreed that if a 1031 

exchange were viable, his LPs could sell property in Virginia and those funds could be 

used to purchase the land. Gordon's son, Kelly Howie, a real estate broker and half­

brother to Shad, became involved in the planning. (R. 387). 

Over the next year, professional advice was sought, provided and followed. (R. 

406, 409). A plan evolved. Negotiations merged into a number of contracts. Purchase 

agreements, entity formation and a construction loan agreement (CLA) brought the 

project forward in a series of staged transactions. 

The conduct of those involved and the documents contemporaneously generated 

between them reflect that Gary, Gordon, Shad and Kelly accomplished both of the 

group's intended goals. First, the acquisition by Gary's LPs of four contiguous parcels of 

land of approximately 1,333 acres. (R. 407). Second, the formation of a member­

managed LLC to develop lots from parcels purchased from Gary's LPs. (R. 391, 393, 

423). 

In September of 2019, James Postma, CPA for the group suggested an option 

whereby the exchange property would be sold in subdivided portions by Gary's entity to 

Alpha as it was developed. (R. 1296). The CPA suggested an agreement between Gary's 

entity and Alpha would be "the overall better and cleaner option." (R. 1296). 

Gary's LPs purchased the land. Acquisition for the price of $4,931.924 was 

accomplished through a 1031 exchange. Gary's LPs sold property in Virginia providing 

the earnest money and down payment for the South Dakota land deals to close on 

6 



October 25, 2019. (R. 28-30). Of the 1,333 contiguous acres, 779 acres were financed on 

a contract for deed by the LPs. (R. 143). 

Shad agreed to be the placeholder and cooperate in the 1031 exchange. (R. 3 0, 

644). Shad understood his role and attended three meetings with the CPA and title 

company who was the accommodator in the exchange process. (R. 913 ). The placeholder 

would buy the land and then agree to assign and sell it to the LPs in the time frame 

required under the 1031 exchange rules. (R. 3 87). 

As "strawman," Shad's role as placeholder was identified in purchase agreements 

and the contract for deed as "Shadrach Howie and/or assigns." (R. 385). Not personally 

obligated on any of the debt, he merely occupied a position the group's CPA called a 

"sacrificial lamb." (R. 387). It was agreed that taxable gains attributed to Shad in the 

property's transfer would be paid I by the entity later formed to develop the property. 

On October 25, 2019, the land was sold to "Shadrach Howie and/or assigns" as 

placeholder for the LPs. (R. 128). Contemporaneously as placeholder, Shad executed a 

Purchase Agreement. (R. 30). Therein, he agreed to cooperate with the 1031 exchange 

transferring all interest and title to the LPs on or before April 7, 2020. (R. 30) 

By December of 2019, Shad had exhausted his $100,000 personal line of credit 

telling his bank he could pledge the development property as collateral. (R. 129). This he 

could not do. Gary reminded Shad that the property was not an asset against which he 

could borrow. (R. 120). 

By January of 2020, the CPA recommended an operating entity be formed to 

develop the land. (R. 1294). As suggested in September, that entity would be buying 

1 Alpha paid $219,000 of gains attributed to Shad on April 6, 2022. (R. 579, 1450) 
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only parcels of the land from the LPs. (R. 1296). Postma' s plan was explained to Shad 

and the others in the CPA's email ofJanuary 6, 2020.2 (R. 182). The purpose of 

Postma' s email was "to help ensure that we all are on the same page in tenns of 

understanding the overall deal." (R. 1276). 

On January 10, 2020, Alpha Land Company, LLC ("Alpha'') was formed as a 

"member-managed" company and its Operating Agreement ("OA") was signed by Shad, 

Gordon, Gary and Kelly as members. (R. 68-76, 658). Alpha was not capitalized upon 

its formation and had no assets or equity. (R. 133). Any excess cash in the 1031 transfer 

was to be used for initial development. (R. 1317). Per Postma's plan, parcels would be 

purchased from the LPs and sold by Alpha as deals for lots were made with lot buyers. 

(R. 130). 

On January 14, 2020, the LPs entered into its contract ("Purchase Agreement and 

Addendum") with Alpha to sell the LLC parcels as lots were developed. (R. 130, 1276, 

1296). Absent in the January 14, 2020, contract was any written provision promising that 

the LPs would provide Alpha parcels in perpetuity tmder an exclusive dealings 

arrangement. (R. 32-36). 

From its fonnation, Shad contributed no money to Alpha's capitalization. (R. 273, 

395,477). Nor did Shad contribute any ftmds to the purchase of the land by Gary's LPs. 

2 The CPA's email (R. 1276) reflects that the separate legal contract still needed to be 
drafted between Alpha and the LPs to resolve what Postma labeled as "redundancy" 
given the Addendum's reference that as Buyer, Alpha agreed to pay Seller (Gary's LPs) 
"an amount equal to one third of the net profit from sales of property as portions are 
developed and re-sold by the Buyer." The "redundancy" Postma identified was that Gary 
was to have a 33.33 % member ownership interest in Alpha Land Company per the 
Operating Agreement as well as the contact for parcel sale. In other words, both 
documents referenced a one-third interest in net profits which required final approval. 
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(R. 384). As agreed, Shad as placeholder, transferred all title and interest in the 1,333 

acres by warranty deed to the LPs on April 6, 2020. (R. 64, 384). Shad knew that Alpha 

would only be purchasing parcels. (R. 132, 423). 

Operating Agreement Provisions 

Alpha's Operating Agreement ("OA") reveals the members' intent relative to 

management, compensation and distributions. (R. 68-76). The OA include provisions for 

general standards of conduct (i112), meetings and voting rights (i19), distributions of net 

profits (ii 7), compensation of managers [to be agreed upon by majority vote of members] 

(ii 4 ), division of profits and losses (ii 6), and amendment of the OA by majority rule (ii 

15). Importantly, the OA was to conduct its business and exercise the powers granted by 

SDCL Chapter 47-34A (i13K). (R. 68-76). 

Two of the company's seventeen enumerated purposes were: '[t]o acquire, 

manage and develop real estate" and to "[p ]urchase, sell, rent, manage, and otherwise 

generally deal in and with real estate, construction and improvement of same." (R. 68). 

Relative to defining duties, at ii 3L, the OA provided the members would "[ e ]lect 

managers and appoint officers, employees, and agents of the limited liability company, 

define their duties, fix their compensation, and lend them money and credit, or otherwise 

assist its members." (R. 70). This provision of the OA mirrors SDCL 47-34A-l 12 (9). 

Pursuant to OA Paragraph 4, each member was to have "an equal voice in the 

operation and management of the Company." (R. 71). The paragraph provided: "[e]xcept 

as otherwise provided in this agreement, questions related to Company matters, shall be 

determined by a majority vote of the managers." (R. 71). 
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Beyond distributions of net profits, Shad conceded that no promise of 

compensation, salary or wage was promised any member of the LLC in the OA. (R. 448). 

At ,r 6 the OA spelled out that profits and losses would be borne by the three (3) members 

in proportion to their respective capital contributions. (R. 72). Kelly was identified as a 

member with no ownership, but having the exclusive right to be paid for listings and 

marketing of the property. (R.72). Distributions to the three members having ownership 

under ,r? "shall be made in the amounts, in the manner, and at the times determined by 

the managers." (R. 72). 

OA ,r13 directed that upon the death of a member "the deceased member's 

interest in the Company shall be transferred to the surviving member in equal shares ... as 

joint tenants with rights of survivorship and not as tenants in common." (R. 74). Finally 

at ,rl 6, the parties agreed "[t ]he agreement shall be binding upon the members, their 

heirs, personal representatives, assigns and successors in interest." (R. 75). 

Shad agreed the OA was a contract and that he read it before signing it. (R. 135, 

430-431 ). Specifically, he conceded he read paragraph 15 regarding amendments by 

majority vote. (R. 135). In fact, when deposed, he testified he had no problem with the 

OA until it was later amended. (R. 135). Shad understood that an LLC's operating 

agreement regulates the affairs of the company, the conduct of its business, and the 

relationship among the members. (R. 131 ). Shad agreed that an operating agreement is 

like a "constitution." (R. 131). 

Shad was not dissuaded by Gary's December admonition. On February 6, 2020, 

and unbeknownst to Gary, or the other members of Alpha, Shad emailed his personal 

banker trying to increase his line of credit to $450,000. He told the bank he would have 
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"build ready lots" in April "and due to available cash will be selling lots to other 

builders." (R. 703). 

As in December of 2019, the laod was not Shad's to pledge. Yet, Shad informed 

his bank: "I am in a position to give First Interstate a 1st lien on 10-15 lots in an effort to 

up current line of credit allowing me to build multiple homes at the same time aod 

purchase more cows." Id. 

On February 19, 2020, Shad delivered his finaocial statement to Gary aod 

explained he was unable to "borrow to build." (R. 293, 352, 662). When the City 

provided a list of "Off-Site Improvements" required of Alpha in March of 2020, the 

projections of"build ready" lots was delayed. (R. 389). The list included the City's 

proposal that Alpha shoulder various infrastructure expenses including the costs to 

construct Sunnydale Road projected at $1.6M. (R. 389, 1511). 

Unable to "borrow to build," on April 6, 2020, Gary loaned Shad $150,000 under 

tenns set forth in a Construction Loao Agreement (CLA). (R. 132, 136, 351, 1119). The 

CLA provided Shad with a meaos to both build homes and sell them while drawing 

against the loan up to $6,000 for his personal needs. (R. 459). Alpha fronted Shad two 

lots. (R. 136). 

Shad testified he could build a home in 30 days. (R. 412). The CLA's tenns were 

tailored for Shad's benefit as well as Alpha's. Per the contract, Shad was to build a 

marketable house within two months. Once Shad sold the home, aoother home could be 

started regenerating income to both to Shad aod Alpha. (R. 351,461). 

Shad was given the opportunity to build and price the first homes on the 

development. (R. 137). However, rather thao finishing the first house at 508 W. 
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Sunnydale Road in two months, it took Shad eleven. (R. 295). Asked why he had 

stopped working on the home, he blamed "being hit from both angles from people I 

thought were on my team and a municipality that was borderline gestapo." (R. 412). 

Shad said Box Eider's staff were "Karens"-"gestapo-minded" who "followed protocol 

to the book." (R. 409-410). 

The second house at 512 took Shad ten and one-half months to complete. (R. 

299). Materials were left unattended at the site. (R. 299). Holly, a realtor and Shad's 

administrative assistant, listed 512 for sale. (R. 267). Holly was unable to account for his 

drawing down $14,000 (beyond the agreed $6,000) for personal expenses during the 

period. (R. 295). 

Additional Unanticipated Impediments to Development 

Alpha encmmtered imanticipated issues with the City which delayed the project. 

Shad admitted Box Elder was an unexpected "hurdle" to easily "jump if done correctly." 

(R. 429). But Shad did not want to follow the majority's approach to deal with the City. 

Lots did not sell in the first 18 months as Shad had hoped. (R. 394, 429). 

Shad believed the City was "blackmailing" Alpha. Shad's solution was to 

threaten litigation wanting Alpha to sue the City. (R. 277, 390). Gary and Gordon 

disagreed with Shad's approach. (R. 278, 671-675, 680-683, 695, 698, 702-704). 

When problems were encountered and projected net profits did not materialize, 

Shad began to make demands upon the company. (R. 138, 671-675). Shad often 

professed he had solutions but would condition their revelation upon getting what he 

wanted from the majority. (R. 136, 464, 481, 651, 653-655). On August 17, 2021, Shad 
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listed five things he wanted the company to do including firing the company's engineer. 

(R. 515). 

Shad thought the City was "stonewalling" the development and giving the 

company the "runaround" in a "good old boy system" providing preference to other 

developers. (R. 390, 515, 518). Further disagreements on how best to work with the City 

and the direction the company should take left Gary and Gordon on one side and Shad on 

the other. 

Discord polarized Shad from his father, uncle and Kelly. (R. 136). Time 

attributed to tamping down Shad's mistrust of the City was distracting. In the majority's 

view, Shad was hampering the company's business from moving forward. (R. 610,663). 

"Shad's" Project 

Shad's unwillingness to accept the will of the majority only served to escalate his 

obstreperous conduct with members and others compromising the project. (R. 683-688). 

At company meetings when his approach was not accepted, he dominated discussions. 

(R. 311 ). Demanding the project was his alone to develop, Shad proved he was not a 

team player. (R. 311, 661-663, 677). 

A meeting was held on September 3, 2021, to promote Alpha's project and 

Gordon led the conversation. (R. 489, 685). Shad publicly confronted Box Eider's mayor 

asking ifhe would ''<::hampion our project or not." (R. 489, 685). 

The mayor did not answer Shad which to Shad, indicated the mayor would not 

support the project. (R. 489-490). Shad characterized the mayor as a "puppet" who was 

"stonewalling" the project. (R. 489-490). 
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Shad said he was "essentially" telling the mayor: "We're here to help change the 

face of Box Elder and solve the problems that this municipality has and its going to 

continue to have until someone like me steps in and has a plan to fix it." (R. 489). Shad 

could not understand why he did not get an answer. (R. 490). Shad's testimony provides 

insight into Shad's grandiose sense of self-importance that he alone would manage and 

conduct the company's business. 

By October of 2021, he believed the company's engineering firm was purposely 

misleading the company and providing "garbage engineering." (R. 390). Shad not only 

wanted to hire his own engineer but also his own attorney to get what he wanted from the 

City. (R. 537-538). He told the members he would "no longer bow to every unreasonable 

whim" [of the City]. Id. 

Kelly emailed Gordon and Gary on October I, 2021, expressing his frustration 

with Shad's conduct and Shad's inability to complete the homes at 508 and 512. Kelly 

had paid Shad's materials invoices in excess of$90,000 to avoid threatened criminal 

action against Shad. (R. 137,411, 517). Kelly was unwilling to "sit through another 

meeting with Shad present." (R. 517). 

Shad wanted to threaten legal action. In his October 25, 2021 "Victory" email (R. 

519), Shad proposed to have an attorney submit a plan for 300 homes upon the condition 

that the City delay its planned road improvements until 250 homes were completed. (R. 

519). Legal action, or its threat, was Shad's solution "by forcing Box Elder to identify RR 

improvements and create signed agreements." (R. 137-138, 519). The "Victory" email 

outlined a multitude of disagreements with the business judgment and decisions of 

Alpha's majority. (R. 539). 
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Gary, Gordon and Kelly became concerned with Shad's expressed intentions to 

take matters in his own hands. (R. 137). "Forcing" a municipality to stand down would 

be an impediment to future dealings. (R. 138, 682). Secondary roads necessary for 

emergent responder access and were part of planned development. (R. 136, 155). The 

majority wanted to cooperate with the City. (R. 682). 

Kelly disapproved of Shad's announced plans pointing out that "Alpha Land 

Company does not own any property in Box Elder." Kelly concluded "Shad has literally 

no authority by which to engage an engineer or attorney." (R. 537). Kelly read Shad's 

message as a "clear threat that he will do whatever he chooses, with funds he does not 

possess, and that he also has an expectation that we fall in line with whatever direction he 

provides us .... He is absolutely toxic right now. Every action he takes is counter­

productive to our project and his personal relationships with his partners." (R. 537). 

Gordon characterized Shad's e-mail as "disappointing," "having a threatening 

tone to it." (R. 521). The "fight" attitude was wrong-- Gordon told the others: "I believe 

[Shad's approach] will only propel us in a very backward direction." (R. 521). 

Shad's "Victory" email reminded members that he had threatened to leave and 

quit the partnership. (R. 139, 539). Gary replied to Shad at length explaining that he was 

alienating those who were trying to help him. (R. 139, 522). Shad responded: "I do not 

disagree with hardly anything you wrote." (R. 139,522). Upset he was not making 

money but spending it, (R. 325) Shad was having stigmata-like issues; literally "bleeding 

out ofmy skin over stress." (R. 139,432). 

In November of 2021, Gary pursued refinancing of the LP's Contract for Deed 

securing the 779 acres with Banner Capital Bank ("Bam1er"). (R. 1315-1319). By the 

15 



end of December, the scheduled pay off due was $2,019,530.43. (R 1318). Gary secured 

the loan using the LP's property as collateral. (R. 1322). 

During January and February of 2022, Alpha loaned money to Shad on six checks 

drawn on the company's checking account totaling $30,704.84. (R. 55). Shad agreed it 

was not okay to walk off building the spec homes for six months but professed "I was in 

a hard spot, and I had partners that I-I was not believing." (R. 488). The company's 

advance allowed Shad to finish the incomplete work on the homes he finally sold at 508 

and 512 West Sunnydale. (R. 55). 

Attorney Hurd was contacted in January of2022 to revise the OA. (R. 145, 529-

530). Changes were proposed given the unilateral actions taken and/or threatened by 

Shad and the majority's desire to change the right of survivorship provisions. (R. 145-

146, 338-339, 347). Shad was made aware ofHurd's involvement; but he did not believe 

the company could modify the OA by majority vote. (R. 340-341, 343-344). 

Hurd opined the OA could be amended by majority vote and so advised all the 

members. (R. 145). Wanting to make an "offensive move" Shad and Holly hired 

attorney, Stephanie Trask (R. 334) who, according to Holly, "made it sound like there 

was a legal action Shad could take." (R. 284). 

Shad's $45M Buyout Offer & Proposed "Developer's Operating Agreement" 

On March 15, 2022, Trask wrote Hurd and demanded Shad be paid $45,000,000 

for his "interest." (R. 343-344). The offer was rejected two days later. (R. 147). On 

March 21, 2022, Shad proposed to "mediate" enumerating five topics in an email he 

entitled: "Developers/Operating Agreement." (R. 420-421, 510). 
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Therein, Shad proposed an exclusive dealings provision; a provision he testified 

was a "new scope" that would be "honoring original intent by specific definition." (R. 

510, 420-421, 486-488). Shad and Trask were proposing an exclusive dealings 

arrangement that "solely and unequivocally" provided the 1,333 acres for development. 

Id. 

Trask had told Shad the OA was valid. (R. 284). Trask also told Shad he had no 

protection from being "kicked out" or being replaced. (R. 183-285, 341-342, 433-434). 

On March 29, 2022, Holly sent Gary and Gordon an email relating Trask's opinions and 

legal advice. (R341-342). 

Holly had experience with family Operating Agreements (R. 274). She 

understood that Alpha did not own the 1,333 acres. (R. 271-272). She knew as 

placeholder Shad assigned the land to the LPs not Alpha. (R. 291 ). Holly did not like 

Alpha's contract with the LPs "because it offers absolutely no protection to Shad or 

Gordon." (R. 272). 

When asked if the parties intended to sign a "developers' agreement," Holly 

testified: "[t]hey never spoke of a developers' agreement" and although she "eventually 

kept asking" to put one together none was ever competed. (R. 323-324). 

Before April 6, 2020, Holly had pointed out to Shad that he did not actually own 

the property (R. 271, 417-418). Whether he did not understand his wife, or simply 

refused to listen, Shad went ahead with the transfer as placeholder. Holly testified that 

Shad did not like her "trying to tell him what to do;" but when she pressed him for a 

"business plan" Shad told her to "stay out of it." Shad explained: "my wife is not an 

expert .... " (R. 271,418). 
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By April of 2022, Holly confirmed Shad felt that "they were stealing his dream" 

but agreed that given all that had been contributed by Gary and the majority members, 

Shad's notions were "probably not" rational. (R. 285). 

Shad sent Holly to the company meeting on April 1, 2022. She offered herself as 

a "mediator" in the conflict. (R. 278-280). There, her motions were passed. Id. 

On April 4, 2022, Shad authored an email titled "Perspectives Suck" wherein he 

said: "This property will never be developed by you. This is meant for me to develop and 

time will clearly show your methods produce loss, not progress." (R. 3 77). 

At the meeting of April 8, 2022, Holly (now Shad's proxy) suggested the partners 

agree to hire Shad's attorney, Trask, to "advise the entire group" and draft a "developer's 

agreement." (R. 281, 338-339). The majority agreed. (R. 281). Trask later proposed a 

version of an amended operating agreement which, among other things, required "major 

decisions" to be unanimously approved by all members and a "Dispute Resolution 

Procedure" leaving disputes to mediation and arbitration rather than the courts. (R. 2132, 

2158-2159, 2163-2164). 

In a meeting held April 26, 2022, Alpha's advanced expenses to Shad for spec 

homes were agenda items along with amending the purchase agreement with the LPs, 

expenditure allocation and street names. Shad did not attend. He said meetings were "a 

clown show" and "very fruitless." (R. 488). Holly's "mediation efforts" included 

conversations with Gordon and Gary trying to convince them to modify their business 

arrangement to protect Shad. (R. 272, 288, 323). 

On April 29, 2022, Shad said he was "broke" and asked Gary for another loan. 

(R. 358). Holly was unable to track where the loaned funds intended to build 512 W. 
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Sunnydale went. (R. 359). Gary offered to loan another $50,000 upon the condition the 

money only be used for house construction. Shad rejected the offer. (R. 299, 359-360). 

Amendment of Operating Agreement 

In large part due to Shad's conduct and actions, an Amended and Restated 

Operating Agreement was adopted by majority vote on April 8, 2022. (R338-340). 

Shad's proposed amended operating agreement prepared by Trask was presented at 3 ½ 

hour company meeting attended by Holly and Shad on May 4, 2022. There, point by 

point, Shad argued his position, but ultimately, Shad's proposals were not accepted. (R. 

288,323,349, 2163-2164). 

Gary and Gordon signed the amended OA on May 25, 2022. (R. 77-85, 281, 338-

340). The amendments did nothing to change a member's equal share in net profits. (R. 

1640). However, the majority did included the exact language Holly had proposed as 

Shad's proxy to assuage her husband's suspicions regarding net profits, to-wit: 

The "primary function is to develop land purchased from RW Motel and 
Manor LP and Ridgewood Park LP. To that extent the overriding and 
most important function of this LLC is to guarantee that the net income 
from development goes in equal proportions to "Gordon Howie, Shad 
Howie, and Gary Howie and/or their estates or beneficiaries, and that the 
marketing income from this development goes to Kelly Howie and/or his 
estate or beneficiaries. It is each partner's responsibility to ensure that this 
happens3 

." 

The Amended OA's language said nothing about an exclusive dealings deal with 

Gary's LPs. Nor did Gary's LPs ever agree to an exclusive dealings provision. (R. 

150-151, 282,305). 

3 This is the exact language which Shad's proxy wanted incorporated into the minutes of 
the April 8, 2022 meeting. (R. 281, 338-340). 
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Rather than sue his nephew for failing to pay on the CLA, Gary took an 

assignment from Shad on August 4, 2022. (R. 67). Therein, Shad agreed that his share of 

distributable net proceeds from Alpha Land Company would be assigned to Gary (loan 

plus interest) with payment for the fronted lot to go to the LLC. (R. 67). By its terms, 

Shad would then have clear title to the house he had completed so it could be sold. 

Shad sold the spec homes, but he did not repay the company's advance of 

$30,704.84. Demand was made at Alpha's April 11, 2023, meeting but the loan went 

unpaid. (R. 154). Shad agreed he owed the sum but could not pay. (R. 485). 

Between 2020 and 2023, matters other than the Alpha project had required Shad's 

time and money. In 2020, Shad built his friend a house providing the labor and materials. 

(R. 407-408). Shad was also building his own home and financing projects like digging a 

dam and building a walleye fishery. (R. 295-296). An out-of-state on a job ran over 

budget putting him behind. (R. 293, 352). Promoting V-rod in his own construction 

LLC, Shad said: "I have enough irons in the fire." (R. 475). Shad went on a sabbatical to 

Isreal in June of 2023. (R. 291). 

Meanwhile, Alpha was covering Shad's costs for equipment rentals, supplies and 

expenses providing Shad with financial assistance associated with his service on the 

project. (R. 298-299, 355). Alpha loaned Shad $28,000 to pay off a line of credit with a 

lumberyard. (R. 355-356, 661-662). In spite of the financial assistance from Kelly, Gary 

and Alpha, Shad was unable to get ahead. Shad's projection that sales oflots would occur 

in 18 months had long passed. 

On August 12, 2022, the release of geotechnical engineering revealed that soil 

conditions required engineered fill on lots for homes. (R. 156). Shad did not disagree 
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with the findings but advanced the notion that his "value engineering" would solve all 

issues with subsurface moisture. (R. 156). 

Well before the formation of Alpha, Shad expected he would profit from selling 

lots in 18 months and selling V-Rod, a Canadian non-corrosive product used in 

monolithic slab and foundations. (R. 130). Shad, a self-proclaimed "pioneer" ofV-Rod in 

South Dakota had an exclusive dealing agreement in the tri-state region for the product. 

(R. 475). Shad had represented to the V-rod company that "his project" would require 

1,500,000 rods. (R. 157, 469). Shad stood to independently profit ifhe could convince 

the majority to mandate V-rod for builders of homes on the project in a covenant. 

Shad pressed Alpha members for a covenant mandating, among other things, that 

contractors be required to use non-corrosive "V-Rod." When he learned of the Geotech 

report, Shad pressed the majority for a mandate that engineered fill not be required in the 

development. (R. 156-157). Shad was not an engineer. Gary reminded Shad of the 

engineer's Geo tech report cautioning upward pressures caused by expansive soils. (R. 

475). But mandating "V-Rod" was what Shad called his "value engineering" solution to 

foundation and concrete stability. (R. 469). 

Disregarding engineering advice was thought to be reckless by the majority. The 

majority considered that mandating non-corrosive rebar, in lieu of engineered fill, 

presented potential liability issues for Alpha as a developer. (R. 156-157). AV-rod 

covenant was not adopted. Having once counted upon selling V-Rod for the entire 

project, Shad's anticipated stream of income would not flow through any covenants 

mandating non-corrosive rebar. 

On December 7, 2022, Shad threatened to file liens on the land. (R. 157) 
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On February 10, 2023, Alpha and the LPs entered into a second Purchase 

Agreement and Addendum. (R. 58-63). The second agreement between those two 

entities was a mirror image of the first with the exception that the addendum was 

modified to eliminate the contingency language of the Buyer and Seller's approval ofa 

"final contract." The contract also referenced the fact that Alpha would make payments 

to the LPs relating to its refinance of the contract for deed to include the costs to secure 

the loan. (R. 63 ). 

Shad testified he didn't have a problem with the original operating agreement 

"until they decided that it was inadequate." (R. 431, 1637). Regardless of Shad's 

disagreement with the OA changes, Shad received net profit distributions ( offsetting 

money he owed the LLC). (R. 1638). 

Before he signed the OA, Shad thought his father was a "crook." Shad testified 

he possessed personal knowledge of a long history of"extortion practices" "screwing 

people over" "day in and day out." (R. 1055). Shad testified "the collaboration with his 

brother [Gary] is wicked." (R. 1054). 

On March 23, 2023, representing himself as a one-third owner of Alpha, he 

threatened litigation against Box Elder in a public city meeting. Gary was compelled to 

write an apology. (R. 155). Shad quit talking to Gordon. Attorney Tellinghuisen 

advised the majority that they would be within their rights to dissociate Shad as a 

member. (R. 706). Shad quit coming to meetings. (R. 138). 

Alpha contracted with UniMax in May of2023 for $8,012,000 in exchange for 

129 lots Alpha agreed to plat. (R. 158, 717). 
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After suing his father and uncle, against his wife's advice (R. 308), Shad sent his 

counsel 's4 draft of a tis pendens to the partners of UniMax and others. Shad admits the 

tis pendens was "filed" with the Register of Deeds but "rejected." (R. 1128). The action 

suggested the land would be tied up with litigation, Shad failed to inform those he sent 

the lis pendens that it had been rejected. (R. 158). 

With regard to being in business with his uncle and father in the future, Shad 

testified: "I don't want anything to do with them, and they are not getting anything else 

out ofme. I've had enough." (R. 159). 

STANDARD OF REVIEW 

Summary judgment is reviewed de nova and "[i]nferences that lack a sufficient 

factual basis and instead rely upon speculation and guesswork are insufficient" to defeat a 

motion for summary judgment. Godbe v. City ofRapid City. 2022 S.D. 1, if28, 969 

N.W.2d 208,215. 

ARGUMENT 

I. SHAD'S FAILURE TO ARGUE FOUR ISSUES TO THE CIRCUIT COURT 
WAIVES HIS ABILITY TO ARGUE THEM ON APPEAL 

Of the ten enumerated issues presented to the circuit court for partial summary 

judgment, four were unopposed by Shad, namely: 1) "Whether as a matter oflaw Shad is 

entitled to rescission as a remedy" (Issue III), 2) "Whether the Statute of Frauds renders 

Shad's claim to a 1/3 ownership interest in 1,333 acres ofreal property unenforceable?" 

(Issue V), 3) "Whether the doctrine of promissory estoppel operates to preclude Gary and 

Gordon from denying the existence of a contract to transfer a 1/3 interest in the property 

to Shad?" (Issue VI) and 4) "Even if Shad's tort claims survive his election to rescind, 

4 Counsel ofrecord at that time was John M. Fitzgerald. (R. 502). 
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whether as a matter oflaw, Shad cannot meet the elements of fraud (deceit) and negligent 

misrepresentation?" (Issue VII). 

Defendants' counsel brought the failure to oppose the four issues to the attention 

of the circuit court. (R. 1576, 2284-2285). Having abandoned argument before the 

circuit court, Shad waived his ability to argue the issues on appeal. Weber v. Weber, 

2023 S.D. 64, ,r 25, 999 N.W.2d 230, 236. 

IL SHAD'S BRIEF DOES NOT ACCURATELY SET FORTH THE EVIDENCE 
OF RECORD 

Many of the statements contained in Shad's brieflack a basis in fact supported by 

the record. Others suggest inferences that rely upon innuendo, speculation or guesswork. 

Some statements rest upon allegations in Shad's verified complaint. Many statements are 

hyperbole; however, others highlighted below beg correction as "[t]he facts must be 

fairly stated, with complete candor .... " SDCL 15-26A-60(5)5. 

Banner Capital's "Approval" of $3.5M to Alpha 

Shad states as fact: "[the record shows that Alpha applied for, paid for, and was 

approved for a $3.5 million refinance loan with Banner Capital demonstrating both its 

capacity to mortgage the property and the parties' intent to do so." (Shad's Brief, p. 31 ). 

To be very clear, Alpha was not approved for a $3.5 million refinance loan by Banner. 

(R. 1317-1318). 

Shad's sole source for his claim that Banner approved Alpha for a $3.SM loan is 

a December 16, 2021, email inquiry to Gary from Richard Braithwaite of Banner Capital. 

5 "A lawyer must distinguish a fact from an inference he seeks to press on the court. It is 
unprofessional conduct to represent inferences as facts." Skycom Corp v. Telstar Corp., 
813 F.2d 810,819 (7 th Cir. 1987). "Selective omission ofrelevant information ... 
'exceeds the bounds of zealous advocacy and is wholly inappropriate."' In re Discipline 
of Dorothy, 2000 S.D 23, ,r 51 605 N.W.2d 493,509 (cleaned up). 
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Shad's reference is to a sentence in Braithwaite's letter which states, in part: " ... we 

should not have a problem with lending Alpha Land Company, LLC $3.5 million." 

Shad selectively omits the complete exchange between the two men. (R. 1317-

1318). The banker's email sought clarification of who owned the 779 acres which would 

collateralize the loan being sought.6 (R. 1317-1318). The banker explained the bank's 

lending limit to any person or entity was $3.5M assuming Alpha was the "new 

borrower." (R. 1319). 

Gary replied telling the banker: "The borrowing entities should be the two LPs 

rather than Alpha Land Company." (R. 1319). Gary's LPs were seeking to borrow 

money and pay off the contract for deed for 779 of the 1,333 acres-not Alpha. Gary 

explained: "Alpha Land Company was formed for the purpose of development and does 

not own any land." (R. 1318). 

Gary informed Braithwaite that "[t]he land is still all owned by the two limited 

partnerships used for the [ 1031 J trade, so Alpha Land Company does not own any land. 

They have a contractual right to buy the land as it is developed. Sale of the land directly 

would trigger significant tax consequences that were avoided in the exchange." (R. 

1318). Gary also tells Braithwaite " ... Shad purchased the property with the right to 

assign. By purchasing the property from Shad at an increased price we were able to have 

cash from tl1e exchange available for initial development." (R. 1317). 

6 Gary provided answers to Braithwaite's questions in a format typing in his response 
below each question returning an email. Shad selectively omits this infonnation. (R. 
1317-1330). Shad selectively references only Banner's questions. (R. 1319-1320). By 
failing to include Gary's replies, Shad advances a false statement that Alpha was 
"approved" for a loan of $3.5M. That is not true. 
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Alpha was not approved by Banner for a $3.5M loan. No land was "vested" in 

Alpha as Gary explained. Nor did Shad "personally assume" the CFD. Pennington 

Title Company records confirm the CFD obligor was the LPs not Shad. (R. 143-144). 

Shad admitted he had no documents to show that Alpha Land had equity to borrow the 

money to acquire the property. (R. 405). 

Shad testified his first "aha come to Jesus" awareness of the "fraud" perpetrated 

against him and his right to rescind the oral promise for an interest in the land was the 

Banner refinance.7 (R. 145, 419-420). Here, the representation that Alpha was 

"approved" for a loan of $3.5M leads Shad to conclude that it "would have paid off the 

CFD still in Shad's name, satisfied his delinquent IRS liability, provided$ 1.5 million8 in 

development capital, and conveyed Alpha title to 779 acres of Property" (Shad's Brief, p. 

42). With hindsight, Shad improvises an unsupported inference that: "receiving $1.5 

million in development funds ... would have stabilized Alpha's finances ... and [t]his single 

act (being approved for $3.5 million) crippled Alpha's ability to operate and perform its 

obligations ... and constitutes the most egregious and damaging breach of fiduciary duty 

to both Alpha and Shad." (Shad's Brief, pp. 42-43). 

Even if Alpha had the equity or capital to have been approved for a $3.5M loan, 

that amount would not have secured the entirety of the land then owned by the LPs. Of 

the 1,333 acres, 779 acres represents 58%, leaving 554 acres. In 2019, the 1,333 

contiguous acres were purchased by the LPs for $4.9 million. Two years later, 779 acres 

. 7 The record established that even before April 6, 2020, Holly told him that in her review 
of the documents, Shad did not have a one-third ownership interest in the property. (R. 
271, 417-418). 
8 $1,480,469.57 is the figure referenced in Braithwaite's email (R. 1318). 
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were appraised at $5.2 million. It is reasonable to infer that the remaining acres 

(approximately 554) appreciated accordingly. Simple math shows their value would have 

been approximately $3.7M.9 

Alpha could not have financed tlie property's purchase. It had no capital and no 

equity so to do. Under the "Banner refinance" theory, Shad could attain only a 1/3 

ownership interest in 779 acres leaving 554 acres owned by the LPs. Setting aside the 

statute of frauds, Shad's fabrication does not "pencil out." To suggest the parties 

intended that Alpha could finance a land purchase contradicts the purchase agreements 

and Shad's own course of conduct. The LPs owned the land. 

Neither "crippled" nor "defunct," the facts show that Alpha has managed to 

execute its business plan. The UniMax contract for $8M to develop 129 lots hardly is 

demonstrative of a "crippled" development company in crisis. Shad's premise that "the 

record unequivocally establishes that the parties agreed Alpha would perform [the 

contract for deed] refinance" (Shad's Brief, p. 42) is trumpery, fantasia, and pure 

fabrication. 

Shad's Claims the Company is "Defunct" 

Shad states that "Alpha is a defunct entity with no assets, no right or ability to 

develop, and is in perpetual default under its purchase agreement" and posits that "steps 

taken by Gary to minimize his tax risks were carried out by means that render the 

transaction's purpose 1mlawful." (Shad's Brief, p. 35). Without attribution, Shad states 

Gary and Gordon were "concealing the use ofloan proceeds." (Shad's Brief, p. 43). 

9 779/5,200,000 = 554/x X = 3,698,000 
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Pressed for personal knowledge of Gary or Gordon taking distributions when he 

had not received his share Shad admitted he "can't attest to that." (R. 414). Now, on 

nothing but innuendo, Shad suggests his father and uncle were violating duties ofloyalty 

and due care by "concealing potential self-dealing." (Shad's Brief, p. 43). Suggesting 

"potential" self-dealing might exist without any proof is sophistry. 

The UniMax deal is one which Shad views as a "clown show" and a "break-even 

proposition" (R. 158-159). Yet the LLC has both the freedom and "right to develop" 

granted by South Dakota law. Its ability to do just that is revealed in the UniMax 

contract. Permits are issued by the City to builders actively building homes on lots sold 

by Alpha to UniMax. The loans secured from Gary's LPs have allowed Alpha the 

freedom to contract and move ahead. The company is not "defunct" and is servicing debt. 

Shad's discovery asked: "[i]dentify each bank account for which any or all loan 

proceeds were deposited or transferred." Gary answered that the borrowed funds were 

deposited at: "First Interstate Bank, Rapid City Branch, Business Checking Account 

Number 12493531" and that "[a]ll deposits and withdrawals were Alpha Land related .... " 

(R. 670). This fact has not been disputed. "Potential" self-dealing is an accusation, not a 

fact supported on this record. 

If Shad thought Gary's responses to discovery deficient, he failed to move the 

circuit court for relief. Before he was dissociated, Shad had every right to access 

company records per SDCL 47-34A-408; but he did not pursue that avenue. Claims that 

self-dealing was "concealed" and funds were "diverted" are hyperbole. 
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1031 Carried Out "Unlawfully" 

Shad's briefing provides a protracted elaboration of the 1031 's evolution. In the 

end, Shad concedes: "Postma ultimately advised selling the Property to Alpha in parcels 

as developed." (Shad's Brief, p. 31; R.1296). After weighing ''pros and cons" on 

September 17, 2019, Postma opined that selling "subdivided portions" to Alpha "may be 

the overall better and cleaner option." (R. 1296). Postma's January 6, 2020, email 

informed all the members how the plan would work as he reviewed the very contract that 

would memorialize the deal on January 14, 2020. (R. 1276) 

No proof has been offered to suggest that Postma's plan was unlawful. No 

evidence of impropriety exists relative to the manner in which it was memorialized or 

carried out by the title company as accommodator. The 1031 did not invite IRS scrutiny. 

Shad's Claim that he personally assumed $2. lM of the Contract for Deed 

Representing that Shad "personally assumed" the $2.1 million on the contract for 

deed is less than candid. (Shad's Brief, p. 32). Shad agreed he was just "on paper." (R. 

3 87). To suggest he personally assumed the CFD ignores that which was written and 

Shad's role as placeholder. 

By the terms of the January 14, 2020, contract, the Seller (Gary's LPs) 

acknowledged it "owes a contract balance on the property" and further that Alpha (as 

"Buyer") "agrees to make all payments related to the contract." Gary's LPs were the 

obligor. (R. 32-36). 

Aggrandizing Shad's placeholder role does not create a genuine issue of fact that 

Shad ever had an ownership interest in land. Shad cannot rise above his own testimony: 

"I was essentially ... the sacrificial lamb, but I refer to it kind of as the straw man for this 
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deal they both offered." (R. 385). Shad conceded he did not view gains on the transfer of 

the property as his. (R. 3 85). 

Undisputed is the fact that Shad contributed "zero" dollars to the land's 

acquisition. Nor did he contribute any money to capitalizing Alpha. While he was liable 

for taxable gains, any "sacrifice" was not long lived. As agreed, the company paid the 

"lamb's" taxes, interest and penalties of$219,000 on gains in full. (R. 324). Shad's 

conduct was consistent with Postma's plan and confirms Shad was not confused or 

tricked into the deal he brought to his father and uncle. 

Shad's claim of a "separate development contract" 

Shad represents that "[ w ]hen the exchange structure was modified to require a 

separate operational entity to purchase the property, the parties agreed that Alpha would 

obtain title through financing and a separate development contract would set forth 

development terms including Shad's role, compensation and other expectations." (Shad's 

Brief, p. 35). Shad's reference to an "exchange structure modification" is the Postma 

plan for the LLC's purchase of parcels from the LPs via the contract of January 14, 2020. 

(R. 1276, 1296). 

Shad knew he had no ownership interest in the land. Wanting a "guarantee" to 

net profits, he proposed what he called a "new" provision in the form of a "developer's 

operating agreement." This all occurred two years after he transferred all right, title and 

interest to Gary's LPs. (R. 64). But only Gary's LPs could have agreed to such a 

provision; and then, only in writing. 

Shad submits that the original OA " ... was intended only as a vehicle through 

which the property could be purchased, with the parties' development terms to be set 
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forth in the unexecuted development contract." (Shad's Brief, p. 33). In reality, the 

"vehicle" through which Alpha purchased land was the January 14, 2020, contract with 

the LPs. Postma' s plan was executed as intended. The contract for parcels was the only 

"vehicle" through which equitable interest in parcels could be secured by Alpha until it 

was amended on February 10, 2023. 

Shad and Holly understood that Shad had no "guarantee" of net profits if the LPs 

chose not to sell to Alpha. Holly agreed that she never saw a written promise to Shad for 

a one-third ownership interest in the land itself; nor did she have personal knowledge of 

such an offer from Gary or Gordon. (R. 273). 

From the beginning, Shad knew there was not to be a "separate development 

contract." Shad admitted there was not to be any other written contract for development. 

Q: Is it fair to say that you expected that there be a plan for the development of 
this property, and it would be reduced somehow to a written document for Alpha Land 
Company? 

A: Well I thought we touched on this. This is no. No. No. I was comfortable 
with a handshake. 

(R. 397). 

Regarding the alleged oral promises set out in paragraphs "A through J" of his 

Verified Complaint in both his breach of oral contract and fraud causes of action, Shad 

was asked: 

Q: Well, were- these promises that you allege that were made orally, were you 
expecting that at some point they would be reduced to some kind of document, some kind 
of writing, some kind of a deal? 

A: No, I was not. 

(R. 404). 

"[A] party cannot assert a better version of the facts than [his] prior testimony and 

cannot claim a material issue of fact which assumes a conclusion contrary to [his] own 
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testimony." Trigger Energy Holdings, LLC v. Stevens, 2025 S.D. 72, if57, 2025 WL 

3717147. Consistent with SDCL §47-34A-103, the company's OA was a writing to 

regulate the affairs of the company and the conduct of its business, and govern the 

relations among the members, managers and company. Shad understood it as such. (R. 

131). 

The distinction between the OA and the January 14, 2020, Purchase Agreement is 

evident. The only parties to the January 14, 2020, contract were the LPs and Alpha, not 

Shad. In contrast, Shad, Gordon, Gary and Kelly were parties to the OA. To suggest 

that the claimed "unexecuted development contract" is the "final contract" referenced in 

the Addendum of the January 14, 2020, contract cannot be reconciled. 

It is illogical that Gary's LPs would need to give "final approval" for a 

compensation package or deal for "walking money" by and between Alpha and any 

member. The oral terms of a "final contract" Shad now seeks to enforce would vitiate the 

equal treatment relating to distributions, net profits, compensation and management of 

the company's affairs in the OA. 

Preventing Financing Caused "Default" 

Shad's brief offers that "Defendants' deliberate actions preventing financing 

directly caused Alpha's default." (Shad's brief, p. 33). When Alpha was in default, the 

minutes of April 26, 2022, note Gary's contributions of hundreds of thousands of dollars 

to the company prevented Alpha's default. (R.345). Gary's loans kept Alpha in business 

and there is no proof that Gary or Gordon were engaging in grossly negligent or reckless 

conduct. 
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In spite of Shad's conduct and the unforeseen hurdles in the development, the 

majority persevered. Not only did Shad receive that which he was promised (a third 

interest in net profits of the LLC), the majority put up with his diatribes, advanced him 

lots, and loaned him money to complete construction of homes he could sell. (R. 476-

477). 

Shad's brief goes even further to suggest that not only did the Defendants 

"prevent financing," (see discussion supra) "their refusal to execute the development 

contract" left Shad "with no means to realize any benefit from the parties' agreement." 

(Shad's Brief, p. 33). 

Shad's "means to realize any benefit" was the deal he made when he signed the 

original OA. Neither Shad nor Holly could convince Gary that his LPs should sell all its 

land to Alpha. 

Shad's "Original Intent" and "New" Exclusive Dealings Proposal 

Two years after the company's formation, and with Shad's knowledge, the 

majority engaged attorney Hurd to modify the OA. Feeling threatened, Shad hired Trask 

who emailed Hurd on March 15, 2022, that it had become "apparent to Shad that his two 

fellow Owner-Members, ... have no intention of honoring the intent of the original 

Agreement." Trask communicated to Hurd that Shad would accept $45,000,000 for his 

interest (R. 147, 592-593). 

On March 17, 2022, Shad's offer was unanimously rejected. (R. 147). Undeterred, 

Shad emailed Gary and Gordon on March 21, 2022, entitled: "Developers/Operating 

Agreement." (R. 14 7-148). Shad proposed to "mediate" and proposed revising the 

operating agreement. (R. 420). 

33 



The first mention of any separate "developer's operating agreement" was Shad's 

''original intent" email. (R. 281 ). Shad said his revisions would be "honoring the original 

intent by specific definition." (R. 420-421). Shad's email acknowledged the property 

was owned by the LPs. (R. 14 7, 510). Shad proposed that a "new" agreement be 

"designed solely and unequivocally for future development by Gary, Gordon, and Shad 

with all net proceeds split evenly 33.3333 percent." (R. 421). 

Shad !mew he only had a right to net profits after lots were sold by Alpha. An 

exclusive dealings provision would bind the LPs to sell all of its land to Alpha. (R. 282). 

This would "guarantee" net profits (but not an interest in the LPs' land). (R. 282). 

Holly's testimony confirms that Shad knew the LPs were not contractually bound 

to sell parcels only to Alpha. (R. 271,418) Trask had told Shad her opinion he could be 

"kicked out" of the partnership as Holly revealed to Gary and Gordon on March 29, 

2022. (R. 148-149). Holly said Shad was "suspicious." (R. 282, 342) 

Even a unanimous vote by Alpha could not have forced Gary's LPs to provide an 

exclusive right to parcels. Three reasonable inferences can be drawn from Shad's 

"original intent" email, Trask' s advice and Holly's testimony. First, Shad knew from the 

beginning he had no ownership interest in any of the property. (R. 282). Second, Shad 

understood that the LPs were not exclusively bound to sell parcels to Alpha. Id. Third, 

without an exclusive listings provision, as Holly said, there was no "guarantee that 

Shad's third interest will be protected." (R. 305). 

Shad's one-third interest was in net profits of the LLC, the same as Gary and 

Gordon. Shad's role as placeholder merely facilitated the finance of the land's purchase 

by Gary's LPs. The LPs owned the land and could freely sell parcels to any person or 
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entity. On the heels of Shad's demand of$45M, his unpaid loans, and his recent 

proclamation that the property was meant only for him to develop, it was a reasonable 

decision for Gary not to bind his LPs to sell Alpha the entirety of the property in 

perpetuity. 

Given the schism, being "kicked out" meant little for Shad if Alpha's "stream for 

parcels" were to "dry up." But Shad and Holly both knew from Alpha's nascency, the 

LLC was never the titled owner of the 1,333 acres. When the January 14, 2020, 

contract's terms were amended on February 10, 2023, there was no exclusive dealings 

provision adopted. (R. 130). 

The second Purchase Agreement and Addendum of February 10, 2023, is the last 

and "final contract" approved between Alpha and the LPs. (R. 58-63). That contract 

closes the loop on how Alpha purchases parcels and reflects that the CPD was paid off. 

Alpha has never had an exclusive dealings right to purchase parcels from the LPs. 

Shad's "version" of where all of the oral promises of land ownership, 

compensation, "walking money," "rebar covenants," "LLC financing for home building, 

and "raw land use" would reside are not illuminated by any reasonable inferences from 

evidence in this record. 

On summary judgment, the court is not free to "weigh the evidence and determine 

the matters' truth." Olson v. Berggren, 2021 S.D. 58, ,r 29, 965 N.W.2d 442. What Shad 

believes to be true is not for this court to decide. Id. That said, Shad's brief is replete 

with unsupported inferences based not on facts, but on "speculation and innuendo" which 

are not enough to raise a genuine issue of material fact. Id. ,r 3 7. "Cases of fraud and 

deceit require a higher degree of specificity in order to avert summary judgment." Id. 
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III. GARY AND GORDON'S MOTIONS FOR PARTIAL SUMMARY JUDGMENT 
AND SUMMARY JUDGMENT WERE PROPERLY GRANTED. 

Breach of Oral Contract & Doctrine of Merger 

Shad argues that multiple oral promises were made to him-"the core promise 

being equal members in owning and developing the Property." (Shad's Brief, p. 35). 

The existence and interpretation of a contract are questions oflaw which the court 

reviews de novo. J. Clancy. Inc., v. Khan Comfort, LLC, 2021 S.D. 9, '1[ 18,955 N.W.2d 

382. It is well settled that "a contract must be construed as of the date on which it was 

made, [and] cannot be based upon events occurring subsequent to [its] execution." 

execution. County of Harding, South Dakota v. Frithiof, 483 F.3d 541,546 n.5 (8th Cir. 

2007). 

Shad conceded that all the "material terms" and oral promises he was made 

predated the execution of the Operating Agreement. In particular, he says the purported 

promise of a one-third interest in the land occurred at the initial meeting in the Spring of 

2019-before Alpha was formed or the LPs purchased the property. (R. 382). 

The essential elements of a contract are set out in SDCL 53-1-2. In the absence of 

disputed facts, the question of whether mutual assent exists to create a contract is a 

question of law and is to be judged on the objective facts of the particular case. J. Clancy, 

Inc., 'I[ 18. "A party's intentional conduct which constih1tes a manifestation of assent 

will bind a party even though the party's conduct does not truly express his or her state of 

mind." Amdahl v. Lowe, 471 N.W.2d 770, 774 (S.D. 1991). (cleaned up). 

Shad agreed that the OA was a valid contract and that operating agreements 

regulate the affairs of the company, the conduct of the business, and the relationship 

among the members. (R. 131). Terms of the OA were stated in words, an express 
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contract. SDCL 53-1-3. Shad's execution of the OA, along with the other members, 

superseded their oral negotiations concerning development and the rights and obligations 

between the members. SDCL 53-8-5. "There is a presumption that a written agreement 

proclaims the ultimate intention of the parties." Singpiel v. Morris, 1998 S.D. 86,582 

N.W.2d 715, 719-720. Shad's signature constituted an unqualified acceptance. J. Clancy, 

An implied contract is a fiction of the law adopted to achieve justice when no true 

contract exists. Weller v. Spring Creek Resort, Inc., 477 N.W.2d 839, 841 (S.D. 1991). 

"If, in fact, a valid express contract exists, which establishes the rights of the contracting 

parties, no implied contract will be or need be inferred. Id. ( cleaned up). Providing the 

relief Shad requests would render the objective theory of assent10 meaningless. "To 

permit a party, when sued on a written contract, to admit that he signed it but to deny that 

it expresses the agreement he made or to allow him to admit that he signed it but did not 

read it or know its stipulations would absolutely destroy the value of all contracts.",!_, 

Clancy, Inc., 2021 S.D. 9, if25, 955 N.W.2d at 391. 

The Operating Agreement 

Instead of giving maximum effect to the principles of contract and the 

enforceability of Alpha's operating agreement, Shad asks this court to enforce unwritten 

oral promises he said would have been found in a "separate development contract." 

Doing so would be contrary to the very policy of our state so clearly articulated by our 

Legislature. "It is the policy of this chapter and this state to give maximum effect to the 

10 "'Intent' does not invite a tour through [plaintiffs] cranium, with [plaintiff! as guide .. 
. Secret hopes and wishes cotmt for nothing." Skycom Corp. v. Tellstar Corp., 813 F.2d 
810,814 (7tl1 Cir. 1987) (Easterbrook.J.). 
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principles of freedom of contract and to the enforceability of operating agreements." 

SDCL 47-34A-114. 

"A consistent view in other jurisdictions is that a limited liability company is 

governed by its articles of organization and operating agreement." Kirksey v. Grohmann, 

2008 S.D. 76, ,r 14, 754 N.W.2d 825,828. Alpha's OA was the complete and final 

expression of the members' agreement to develop property. In April of 2022, Shad tried 

but failed to amend the deal. The members' OA was fully integrated and all prior and 

contemporaneous negotiations are deemed merged in that written agreement. SDCL 53-

8-5; Pankratz v. Hoff, 2011 S.D. 69, ,r14, 806 N.W.2d 231,236. 

Shad agreed that each and every oral material term he claims were offered by 

Gary and Gordon did not appear in the original OA. (R. 448). Explaining their absence, 

Shad conceded: "Should have had a contract that buttoned it up a little tighter." (R. 133). 

The OA is unambiguous. Shad does not identify any of the contract's terms as 

confusing or that might be capable of more than one interpretation. Ziegler Furniture and 

Funeral Home, Inc. v. Cicmanec, 2006 S.D. 6, ,r16, 709 N.W.2d 350,355. Shad points 

out that the property's description is not found in the OA concluding it to be "uncertain" 

or "ambiguous." It is hard to fathom how a newly formed real estate development 

company could identify or forecast with particularity real estate it might acquire and later 

develop. Even Trask's proposed amended OA did not include the property description; 

nor was it listed as an asset in Trask's proposed capitalization addendum. (R. 2129-2157). 

Agreements to agree do not fix an enforceable obligation. Quam Construction 

Co. Inc., v. City of Redfield, 770 F.3d 706, 709 (8°1 Cir. 2014). It is not the function of 

the court to fix indefinite agreements. Estate of Fisher v. Fisher, 2002 S.D. 62, ,r 18, 645 
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N.W.2d 841, 847. All "material terms" and "oral agreements" were based upon future 

events which were "indefinite, vague and uncertain." Id. 

An independent deal for Shad in an unwritten "separate development contract" 

would vitiate the provisions for distributions, compensation, and management decisions 

left to the majority in the OA. "Prior conversations or agreements inconsistent with the 

writing or which tend to substitute a new and different contract from the one evidenced 

by the writing are incompetent." Pankratz v. Hoff, 2011 S.D. 69, if14, 806 N.W.2d at 236 

(cleaned up). Compensation for Shad's role in the development are inconsistent with the 

written provisions of the OA. 

Shad's claim that he was orally promised financing from Alpha to build homes is 

contrary to his conduct. He borrowed $150,000 signing the CLA. He built and sold two 

homes at 508 and 512 W. Sunnydale. It was not a coincidence that Shad signed both the 

CLA and warranty deed on April 6, 2020; he needed money both to build and for his 

personal needs. Had he been entitled to receive "walking money," or financing from 

Alpha to build, he would have demanded it be done. 

Far from fraud, "blackmail" or any wrongful acts on the parts of Gary, Gordon, 

Kelly or the entity, not only was Shad loaned $150,000 (money he could not previously 

"borrow to build" from a bank), Shad was "fronted" the two lots by Alpha. Shad could 

set his own price for homes built on 508 and 512 W. Suunydale. 

"A member is not entitled to rem1meration for services perfonned for a limited 

liability company, except for reasonable compensation for services rendered in winding 

up the business of the company." SDCL 47-34A-403(d). SDCL 47-34A-401.1 clarifies 

that in an LLC, a member's "contributions" include "services performed" and "services 
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to be performed." Shad's quest for remuneration regarding "site development" or 

"walking money" and efforts related to securing the land and preparing it for 

development fail by operation oflaw. 

Purchase Agreements, "Shadrach Howie and/or Assigns," & Warranty Deed 

Purchase of the land by Gary's LPs and formation of the LLC entity for 

development of the property were separately staged deals as intended. Postma's plan was 

executed. Shad concedes that prior to the LLC's formation "Postma ultimately advised 

selling the Property to Alpha in parcels as developed." (Shad's Brief, p. 31; R. 647-648). 

As between those two parties, the provision that "approval ofby the parties of a "final 

contract" should be construed as an open term in what was a preliminary contract. 

Ziegler,~ 26, 709 N.W.2d at 357. 

Above Shad's signature on the October 25, 2019, Purchase Agreement with the 

LPs was Shad's acknowledgment of the 1031 exchange and his role as placeholder. In 

part, ~ 20 of that contract stated: "Seller agrees to cooperate with Buyer and the 

Intermediary in a manner necessary to complete the exchange." (R. p. 30). At~ 21, the 

agreement's integration clause provided in part: "This writing contains the entire 

agreement between the parties and there are no other oral or collateral agreements of any 

kind except those contained herein." (R. 30). 

Pursuant to~ 21, the parties' written agreement became the complete and final 

statement of the parties' obligations. Nothing is provided in that agreement that Alpha or 

Shad were to receive any ownership interest in the land. (R. 30). Just as planned, Shad's 

executed the warranty deed on April 6, 2020, and transferred all interest to the LPs. (R. 

64-66). 
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Shad's conduct ratified that which he had promised to do in the Purchase 

Agreement of October 25, 2019. (R. 30). "Upon delivery and acceptance ofan 

unambiguous deed, all prior negotiations and agreements are deemed merged within." 

Tolle v. Lev, 2011 S.D. 65, ,r 14, 804, N.W.2d 440,445. The principal purpose of the 

purchase agreement and deed was to convey all title and interest in the 1,333 acres to the 

LPs. The doctrine of merger bars Shad from claiming any interest in the land. 

Alpha's Contract with Gary's LPs 

Standing alone, separate and apart from the members' OA, was Alpha's contract 

with Gary's LPs dated January 14, 2020. Both the LPs and Alpha were bound to their 

ultimate contractual objective. Between them, it was a "common arrangement" with one 

open term-namely "approval of a final contract." Ziegler, ,r 26, 709 N.W.2d at 357. 

Shad was not a party to the January 14, 2020, contract. Like the October 25, 

2019, purchase agreement, the January 14, 2020, contract said nothing about a separate 

"development contract" which Shad testified was not contemplated. (R. 30, 32, 397). 

Shad's role was that of a disclosed agent as "Shadrach Howie and/or assigns." (R. 

135). Shad did not become a party to any contract which would entitle him to any 

interest in the land. "It is elementary that if a contract is made with an agent acting within 

the scope of his authority for a disclosed principal, the agent does not become a party to 

the contract, unless otherwise agreed." Stoefen v. Brooks, 66 S.D. 587,287 N.W. 330, 

332 (1939). 

Viewed objectively, Shad's conduct as strawman hardly suggests he was laboring 

under any mutual agreement that Alpha would be the titled owner of the 1,333 acres. No 

facts or inferences adduced therefrom could reasonably suggest Alpha would be buying 
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the 1,333 acres or that Shad was intended to have any ownership interest not having 

contributed to its purchase. 

Shad certainly was not tricked. From his admitted role as placeholder and the 

various meetings with the title company and the CPA's communications, Shad knew full 

well Gary's LPs were buying the land on or before April 7, 2020, not Alpha. He 

testified: "There was only one member that [ contributed actual money to buy the 

land] .. .it was Gary Howie. And that was how we structured this deal, John." (R. 395). 

Two years later, when 779 acres of the 1,333 were refinanced, only the LPs could 

be approved for a loan. 

Statute of Frauds -SDCL 53-8-2(3) 

There is no writing signed by Gary, Gordon, Gary's LPs or Alpha that satisfies 

the land provision of our statute of frauds. SDCL 53-8-2(3); LaMore Rest. Gp. LLC v. 

Akers, 2008 S.D. 32, ,Jl5, 748 N.W.2d 756, 761 (cleaned up). A "handshake deal" 

between family members is insufficient to satisfy the statute of frauds. Enforceability 

requires not only that the contract be in writing and signed by the party who is to be 

charged, but the writing must contain all the material tenns and conditions of the oral 

agreement between the parties. Id. 

Shad understood real estate contracts need to be in writing and signed by the party 

against whom enforcement was sought. (R. 134, 501). 

Any exclusive dealings provision that Shad sought in April of 2022 in the form of 

a "developer's operating agreement" would have required a writing with Gary's LPs. 

SDCL 53-8-2(3). The written contracts for parcels could not be modified by oral 

agreement. Vander Heide v. Boke Ranch, Inc., 2007 S.D. 60, ,i 25, 736 N.W.2d 824, 
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833. Even then, Shad would only have right to a one-third interest in net profits under 

the OA and its amendment. 

Shad's claim to an ownership interest in the land reveals what has become an 

unnecessary, but predictable pattern of prevarication throughout this litigation. But 

Shad's credibility is not in issue for purposes of a motion for summary judgment. Olson, 

supra. Summary judgment is warranted relative to his claimed ownership interest in real 

estate because there is no writing which satisfies SDCL 53-8-2(3). 

Promissory Estoppel 

The elements of the doctrine of promissory estoppel as an affirmative defense to 

the application of the statute of frauds cannot be met by Shad. Biegler v. Kraft, 924 

F.Supp.2d 1074, 1086-1088 (D.S.D. 2013). Shad paid "zero" dollars for the land's 

acquisition. Shad role as the "sacrificial lamb" in the exchange was one he accepted and 

executed. Taxable gains attributed to him were satisfied by the company. 

Assuming arguendo any promise was made to Shad for an interest in the property, 

any "detriment suffered in reliance on the promise" was not "substantial in an economic 

sense." Durkee v. Van Well, 654 N.W.2d 807, 815 (S.D. 2002), abrogated on other 

grounds by Mundhenke v. Holm, 787 N.W.2d 302 (S.D. 2010). 

Alpha's Advances of $30,704.84 to Shad 

Alpha advanced six checks so Shad could complete the unfinished home 

construction. Drawn on Alpha's account, Shad admitted owing the company $30,704.84. 

(R. 154). No legal excuse was offered to excuse liability. SDCL 20-6-1. Admitting that 

he owed the company the loan of$30,704.84, he testified the company's counterclaim 

was "laughable" and ''petty" because "they have extorted and robbed me." (R. 155). 
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Reasonable demand for payment was made at a company meeting held April 11, 

2023. SDCL 20-5-6. No proof of extortion or robbery was offered then, and none exists 

on this record to legally excuse Shad's debt to the company. Unable to pay, he testified it 

would take a judgment from a court to pay the money back. (R. 155). Refusal to pay the 

obligation admittedly owed demands Shad be found liable. SDCL 20-1-1. 

Fraud and Misrepresentation 

An "actionable misrepresentation" must relate to a past or existing fact and not a 

future event." Reitz v. Ampro Royalty Trust, 75 S.D. 167, 61 N.W.2d 201 (1953). An 

exception to this rule exists where the misrepresentation of a future occurrence is made 

by one who purports to have superior knowledge of the matter. Id. 

Here, the plans for the land's acquisition and development were fully known to 

Shad and memorialized. Negligent misrepresentation occurs when "in the course of 

business or any other transaction in which an individual has a pecuniary interest, he or 

she supplies false information for the guidance of others in their business transactions, 

without exercising reasonable care in obtaining or communicating the infonnation." 

Bayer v. PAL Newcomb Partners, 2002 S.D. 40, ,r,r 11-12, 643 N.W.2d 409,412 (cleaned 

up). 

It was Shad who agreed that there was no figure or dollar amount agreed to for 

future development oversight work; compensation would be dependent upon future 

events. (R. 435). No discussion was had relative to an amount of "walking money" to be 

paid, or when it would be paid --- only that it would be in the future when funds were 

available. (R. 142). Shad admitted that any promises of financing for construction were 

based upon future events down the road when parcels were sold. (R. 142). 
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Implementing covenants for rebar were rejected based upon informed business 

judgment. Any promise that any rebar covenant would be adopted was a future event. 

Use of raw land not yet prepared for lots would change as lots were sold-its available 

use and the amount thereof, all dependent upon the future. 

To be actionable, false representations must be of past or existing facts, not 

representations as to future events. Bayer, supra. This standard applies whether the 

action is for fraudulent misrepresentation or negligent misrepresentation. Meyer v. 

Santema, 1997 S.D. 21, if9, 559 N.W.2d 251,254. Even if the myriad oral promises 

were made, they were "mere expressions of opinion as to what the future would bring 

forth" and not representations of fact. Doyon v. Fogleson, 46 S.D. 290, 192 N.W. 752 

(1923). 

Eight street names were adopted as shown in the company minutes. The City of 

Box Elder had its own ordinances to follow for naming streets (R. 453). Many of Shad's 

proposed appellations for streets were ancient biblical references which could cause 

emergency responders hesitation. Assuming arguendo a misrepresentation occurred, 

neither Shad nor the LLC could dictate to the City names for streets. "Misrepresentations 

oflaw are not actionable." Meyer, supra. 

"Failing to disclose a fact is not the same as suppressing a fact." Beals v. 

AutoTrac, Inc., 2017 S.D. 80, ,r20, 904 N.W.2d 765. No record is cited that Gary or 

Gordon suppressed financial information or engaged in self-dealing. 

Unjust Enrichment & Restitution 

Shad entered into the OA, an express contract, free of coercion and with open 

eyes with advice of a trusted CPA. "Parties entering into a contract assume certain risks 
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with the expectation of a beneficial return; however, when such expectations are not 

realized, they may not tum to a quasi-contract theory for recovery." County Comm'rs of 

Caroline County v. J. Roland Dashiell & Sons, Inc., 358 Md. 83, 747 A.2d 600, 607 

(2000) cited with approval in Johnson v. Larson, 2010 S.D. 20, 19, 779 N.W.2d 412, 

416. 

Like the other member-managers, Shad's rights to equal compensation and 

distributions were controlled by the OA consistent with statute. SDCL 47-34A-4-4.1 (a). 

"[T]he equitable remedy of unjust enrichment is unwarranted when the rights of the 

parties are controlled by an express contract." Johnson v. Larson, 2010 S.D. 20, 18, 779 

N.W.2d 412,416; See also, Trigger Engergy Holdings, LLC v. Stevens, 2025 S.D. 72, 

1183-84. ( citation modified). Shad "consciously assumed the risk by deciding to act in 

the face of a recognized uncertainty." Restatement (Third) of Restitution & Unjust 

Enrichment§ 5(2)(b) (2024); Dowling Family Partnership v. Midland Farms, 2015 S.D. 

50, if25, 865 N.W.2d 854, 865. 

Shad's "risk" was the value of his time and effort as services rendered pre and 

post fonnation. There was no legal obligation to pay Shad for pre-formation services to 

the LLC or services thereafter. SDCL 47-34A- 401.1 and 403(d). A similar claim for 

services to a newly formed LLC was rejected in Bunta v. Superior VacuPress LLC, 171 

Ohio St.3d 464,139, 218 N.E.3d 838 (2022). Expecting to be compensated outside the 

terms of the OA Shad seeks special and unequal treatment in a contract which was never 

mutually agreed upon or written. 
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Breach of Fiduciary Duties: Loyalty, Due Care 

"The existence of a fiduciary duty and the scope of that duty are questions of law 

for the court." Estate of Thacker v. Timm, 2023 S.D. 2, ,r 22, 984 N.W.2d 679, 686,-87. 

"Whether conduct is 'oppressive' is a legal conclusion." Landstrom v. Shaver, 1997 

S.D. 25, ,r 37,561 N.W.2d I, 7. "[T]his court has never imposed a duty to disclose 

information on parties to an arm's-length business transaction, absent an employment or 

fiduciary relationship." Beals v. AutoTrac. Inc., 2017 S.D. 80, ,r20, 904 N.W.2d 765, 

771. 

SDCL 47-34A-103(a) provides that "[a] person that becomes a member of a 

limited liability company is deemed to assent to the operating agreement." (R. 75). Shad 

maintains that the majority's amendments to the operating agreement were a breach of 

their fiduciary duties to him and were oppressive. (R. 23). 

Prior to amending the OA, Gary and Gordon counseled with attorneys (Hurd, 

Tellinghuisen, and Jensen) who all advised the operating agreement could be amended by 

majority rule. After his $45M offer was rejected, Shad proposed his own "developer's 

operating agreement" language. Then Trask prepared and offered on Shad's behalf an 

amended OA. Amending the OA was allowed as provided in ,r 15 of the OA. 

Shad maintains that he was duped, tricked and taken advantage by his father and 

uncle. His Verified Complaint alleged he "completely trusted his father and uncle and 

never considered consulting with an attorney or drafting any kind of fonnal contract." (R. 

7). But long before he ever proposed the "very lucrative investment opportunity" to his 

father and uncle, Shad testified his father had a long history "extortionate business 

practices" with family and non-family members "screwing people over." (R. 375). 
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Shad testified that his father was a "crook." (R. 375). Shad professed his father's 

collaboration with his brother was "wicked" and that he was "terrified for his [father's] 

eternal salvation" unless he "repents like Zacchaeus11 did." (R. 374) Yet, it was Shad 

who brought the deal to Gordon and Gary, and cooperated as placeholder to secure the 

land accepting the company's payment of his taxable gain. It was Shad who agreed to be 

a member of a member-managed close corporation, but other than personal services to 

contribute, he had no financial "skin in the game." 

Shad affirmed "my risk tolerance is huge." (R. 411 ). "I am a young man, that my 

risk tolerance is much higher than both of them." (R. 394). The facts of the project and its 

challenges were equally available to all members of the LLC. (R. 129-130). Shad studied 

the properties, developed a "master plan" after he had "locked up" deals with 

landowners. (R. 425). 

Guided by professionals, there are no facts which suggest that there existed an 

"inequality, dependence, weakness of age, of mental strength, business intelligence, 

knowledge of the fact involved or other conditions" giving advantage to Gordon and 

Gary over Shad. Ward v. Lange, 1996 S.D. 113, ,r12, 553 N.W.2d 246,250. No 

reasonable inference can be gleaned from the facts to suggest that the majority engaged in 

any grossly negligent or reckless conduct. SDCL 47-34A-409(c). 

Kelly's patience was exhausted and he left because of Shad. But the majority 

endured Shad's behavior and advanced him loans. Gaiy provided opportimity with the 

CLA. All actions demonstrated a high degree of diligence and due care. 

11 Zacchaeus admitted to Jesus he had defrauded others and would restore "four fold" that 
acquired by false accusation. Luke 19:8, Holy Bible, King James Version (1957). Gary 
and Gordon deny defrauding Shad. 
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Alpha advanced lots and loans to Shad showing the utmost good faith and fairness 

in their dealing with him as a member. It could be argued Alpha waited too long to seek 

dissociation. 

Oppression, Business Judgment Rule & Dissociation 

Shad's demanding "my way or the highway" attitude, toxic conduct and public 

threats were harmful to the interests of the company. Shad likened the City to the 

"Gestapo." He believed the company was being "blackmailed." 

Shad's conduct polarized him from the majority. Kelly quit. Save Shad's 

dissociation, the majority's decision to amend the bylaws was a reasonable means to 

protect the company. He threatened to file liens on the property owned by the LPs. 

After he sued, Shad's untethered acts included sending his lawyer's draft of lis 

pendens to UniMax. These were acts intended to thwart Alpha's progress. It is no 

wonder that an attorney fee provision was included in the amended operating agreement. 

'It is not considered oppression when the controlling shareholders seek to control 

management and the affairs of their corporation."' Mueller v. Cedar Shore Resort, Inc., 

2002 S.D. 38, ii 24,643 N.W.2d 56, 62 (cleaned up). Neither the original OA nor the 

amended OA eliminated or modified the duties ofloyalty, nor did the changes eliminate 

or modify any obligation of due care or good faith and fair dealing. (R. 68-76, 77-85). 

"Limited liability companies are creatures of contract, and the parties have broad 

discretion to use an LLC agreement to define the character of the company and the rights 

and obligations of its members." Expansion Capital Group, LLC v. Patterson, 514 
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F.Supp.3d 1095, 1111-1112 (D.S.D. 2021 ). 12 The business judgment rule operates both 

as a procedural guide for litigants and a substantive rule oflaw. Id. The rule creates an 

evidentiary ''presumption that in making a business decision, the directors of a 

corporation acted on an informed basis [i.e., with due care], in good faith and in the 

honest belief that the action taken was in the best interest of the company." Id. 

Shad's one-third membership interest was insufficient to control the business 

decisions of what he believed was his project. A reasonable expectation of a minority 

shareholder is to be judged in light of the capital committed to the particular enterprise. 

Landstrom, 1997 S.D. 25, ,r 38, 561 N.W.2d at 8. 

Shad's expectations "are to be analyzed in light of the entire history of the parties' 

relationship, and include expectations such as participation in management of corporate 

affairs." Trigger Energy, ,r 77. A balancing test is used to determine whether Shad's 

expectations were reasonable. Id. 

The entire history shows that lots did not sell as planned and Shad's expectations 

of net profit of$900,000 per year for the development did not come to pass. Two years 

went by and he realized Alpha had no exclusive dealings provision with Gary's LPs. It is 

reasonable to infer that by April of 2022, he was enabled to proceed with litigation given 

the offer his lawyer sent demanding $45M. 

No rationale was given for the demand Trask issued; but it is not a coincidence 

Shad's projected stream of net profits equaled $45M. (3,000 lots x $15,000 net profit/lot 

= $45M). Shad demanded the entire projected profit stream just two years into the 

12 Judge Lange predicted this Court would adopt the common formulation of the business 
judgment rule. 514 F.Supp.3d at 1112, n. 7 That appears to be the outcome in Trigger 
Energy, ,r 77. 
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project. Shad's grandiose vision and sense of special entitlement that the project was his 

and his alone were beyond reason. 

Holly had no personal knowledge that Gary or Gordon defrauded Shad. (R. 332) 

She agreed her husband was "overly paranoid" about being expelled. (R. 325) Even his 

wife did not think Shad's claims of being "screwed" by his father and uncle (R. 495), 

were rational. 

"There is a presumption that directors will make decisions 'on an informed basis, 

in good faith, and in the honest belief that the action taken was in the best interests of the 

company."' Trigger Energy. supra. Shad has not established facts to rebut the 

presumption. Whalen v. Connelly. 593 N.W.2d 147, 154 (Iowa, 1999) (cited with 

approval in Trigger Energy. 2025 S.D. 72 at ,r 77). 

Shad's belief that Gary and Gordon were trying to "kick him out," or "stealing" 

his ideas and dream were "probably not" rational per Holly. (R. 285). The majority acted 

in good faith, informed by legal advice, in the honest belief that they were acting in the 

best interest of the company. No proof of "fraud, bad faith, or self-dealing in the usual 

sense of personal profit or betterment" has been shown. Expansion Capital Group, LLC 

v. Patterson, supra. 

Balancing the business judgment of the majority against Shad's unreasonable 

expectations, there are no facts which suggest any oppression of Shad as a minority 

member. Shad was entitled to no more than that which was promised in the OA and 

AmendedOA. 

SDCL 47-34A-601(6)(iii) provides for judicial dissociation when it is not 

"reasonably practicable to carry on the business" with a member. Interpreting and 
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identical provision to that of South Dakota, New Jersey's Supreme Court held "wrongful 

conduct" need not be shown, rather only "prospective harm." IE Test. LLC. v. Carroll, 

226 N.J.166, 181, 140 A.3d 1268 (Sup. Ct. App. Div. 2016). Faced with Shad's conduct, 

the majority responsibly sought legal advice. Attorney Tellinghuisen advised the 

company was well within its rights to dissociate Shad. 

When deposed Shad (age 40), conceded that the project was a "several-lifetime 

development." (R. 394). At that time Gary was 79 and Gordon was 75. Id. Shad admits 

he cannot continue in a family business with his father and uncle who he says "screw 

people for a living." (R. 504). It is hard to imagine a future for Alpha management with 

Shad as a member. James Postma' s testified: "I believed that Shad was taking a position 

that I believed was beyond what his role in the company was supposed to be." (R. 913). 

Early in the project, October of 2021, Shad presciently wrote: "[m]e in a 

partnership was a bad idea." (R. 140,525). Being in business with Gary and Gordon, 

Shad testified: "I don't believe I could trust them." (R. 376). Asked to describe the harm 

to their business relationship, Shad's one word reply was "[i]rreparable". (R. 376). It is 

not "reasonably practicable" to continue with Shad as a member of the LLC. 

Rescission 

Equitable relief of rescission, being extraordinary, should never be granted, 

except where evidence is clear and convincing. Knudsen v. Jensen, 521 N.W.2d 415,418 

(S.D. 1994). Rescission is a remedy, not a cause of action, available in contract cases 

involving duress, fraud, or undue influence. SDCL 53-11-2. Rescission requires "due 

promptness" which is a question oflaw. Knudsen, 521 N.W.2d at 420. The reason for 

rescission "must not have arisen from want of such care as would be exercised by a 
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person of reasonable prudence where the means of knowledge were readily accessible. 

Knudsen, supra. 

Shad did not act with reasonable diligence and promptly rescind. SDCL 53-11-3 

and SDCL 53-11-4. Before April 6, 2020, Holly told him he had no ownership interest in 

the land. On April 6, 2020, he signed the warranty deed and the CLA receiving $150,000 

to build homes on lots he was advanced. But not until he sued three and one-half years 

later did he pursue rescission. 

Long before he sued, Shad had legal counsel. Shad agreed he was aware of "red 

flags" but did not act; rather his failure to disaffirm by itself, ripened into ratification. 

First State Bank of Sinai v. Hyland, 399 N.W.2d 894 (S.D. 1987). Rather than give 

notice to rescind with an offer to restore (SDCL 53-11-5), his attorney demanded that 

$45,000,000 be paid him for his "ownership interest." 

This is not a case where equity cries out for relief. There is no way at this late date 

to return to the status quo ante. Sabbaugh v. Prof. & Businessmens' Life Inc., Co., 79 

S.D. 615, 116 N.W.2d 513 (1962). Having failed to act with due promptness, Shad's 

claim for rescission fails as a matter oflaw. 

IV. WAIVER AND ELECTION OF REMEDIES IMPROPERLY DENIED 

Waiver & Election of Remedies 

"Waiver is a volitional relinquishment, by act or word, of a known, existing right 

conferred in law or contract." Granite Buick GMC, Inc. v. Ray, 2015 S.D. 93, ,i 11, 872 

N.W.2d 810,815. When represented, Shad's legal counsel wrote to Gary and Gordon 

that Shad's "uncompensated conh-ibutions" were to be "gestures of gratitude and 

commihnent to the family venture" for the "benefit of the partners and the partnership" 

53 



and Shad "does not wish to accept compensation. 11 (R. 155,562). Certainly, Trask would 

have been aware that such a communication on her client's behalf was waiving any right 

to compensation. After all, she had just demanded $45M on his behalf. 

Shad testified he was not seeking monetary damages; rather he wanted to rescind. 

"Rescission is my objective." (R. 500). "I would like rescission ... that's what I would 

like." (R. 501 ). Asked to confirm the remedy he was seeking, he testified: "I'm not 

asking for a monetary sum." (R. 499). "I'm not here for money. I'm here to get the 

project back and be in the position I was." (R. 501 ). 

"When a plaintiff is defrauded, he may bring a tort action or contract action based 

on the same facts. But when the remedies result in double recovery, he must elect the 

remedy. He may affirm the contract and bring a tort action for deceit [seeking monetary 

damages], or he may repudiate the contract and bring a contract action for rescission or 

revision." Stabler v. First State Bank of Rosco Dakota Corp, 2015 S.D. 44, ,i 13,865 

N.W.2d 466, 475. 

Shad repeatedly said he was not pursuing compensation or monetary damages, 

only rescission. Represented by counsel, he made his election to rescind and waived 

damages. 

CONCLUSION 

Even viewing the evidence most favorably to Shad, he has failed to substantiate 

his allegations with sufficient probative evidence that would permit a finding in his favor 

on more than mere speculation, conjecture, or fantasy. Alpha land is entitled to a money 

judgment of $30,704.84 and dissociation of Shad by judicial detennination and entry of 

judgment accordingly. This court should affirm the circuit court's grant of summary 
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judgment dismissing all of Shad's causes of action, reverse the circuit court's decision on 

the issues of waiver and election ofremedies and affirm the circuit court's order and 

grant of summary judgment to Alpha Land Company, LLC on the money judgment and 

judicial dissociation of Shad as a member of Alpha Land Company, LLC. The case 

should be remanded for entry of findings and a decision on the pending motion for 

attorneys' fees and nontaxable costs as prevailing party consistent with the Amended 

Operating Agree1~ent~ 
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D Bnycr .,.ce.pt, in,p•<>lion(,) ns ru•o1•lded by Seller, ,ut,Ject to clo1·lficatlo11 oflhe fol101vl11g Items: _______ _ 

[] llo)'cr 11,rel1y waives the optloll 10 havo an l11depe111le;1 homo l.11s11"ctm· •6seis tlto co11ditloo of the vroporl)'. 
---~- (l.lnyc,· h1lllalo) 

14. HOME\¥ Al-lR1\N'fY: :Ouycrand Selle!' ur1derr,tund there .are homo wa1nm1y plans avuiJ~hl(I and !hat cilln:r patty may secure 
~:n1ch wnrrnnly et 1bel.1• exptm~e. 

15. IMl'RO\lt;MJWI LOCATION lcXUIBIT OR SURVEY RRQURST: (lluycr to che<:k 0110 of the following) 
[I N~w Inmro·vcmc11t Loci\thm K-d1lblt (Seller t.o !l.l'OVlde). J'lui JUl/JJose of ct11 lmprovem,mt l,oc.Y1lltm l!';rhtblt Is tc pro1tide a 
1·eµn~se1ilalitm (if"l/1e 1,ycmnntior1 Jff10um1:tf m 1/Je. time afin,\p<u;/i(Jl1, it I~· bm;P.d on (t..;triling hut uot ,:01Jjlrme.,I bowulmy r.videJw~ 
and Is s1tqjecr to mo, J11(rccurar.i11s tlial a b1>wtdmJ1 ,wr~ey mighl l'<W«fll, Nv fJr<Jpe,·ty F.Ol"ll({l'S will he ,fcl cwd 110 wmrnn~v as to the 
lor.'tttion of rlw tmtJ bmuulmy rJ[the t-ml1iecl pn)plwty i-Y 1/!.J.'Mlliled w !Im pr-({sent vrf~Wrn nw11e1'$ m· or;t\!rJHll1flt 
{] Ooumhu·y S,irvcy Rod l111p,·ovo.me11H,1,u:aHon U:.xhlhU(SelleL' lo pwvide. hQwe,•cr th¢ muucltuy diO'breuccbclween fl 

locntioo r.xl\lbit and n boUJ1dnry s.wvey sh~U be pr.iid L1y the Buyer). The pwpose a/ fl llfJlmdmy Sw·JJ~Y I.~ to pr<w-ide M1·ij'i.ad 
bowu/ary i11/01·matiw1 as tlie. m1.9/.vjin· rhe llllJH'owmrnnl }()ca,loir ro:/1ibit. 
0 nonndm·y Sun,<,y l~)\d Only, Paid by ln1yer uules:s uthcrwfae f!,ereed UJJOn lieruin. 
IB_) No su1·,•ei• 01· cxllillil is 1·cq11irc,1 hy Buyea·, 
0 other ______________ -,- µ. 

l11lll"'" llllfCl'I <3d'lt. ___ )lnlc, __LP}_Jil.-1_,_2-_-_-_-~---,-Se-ll-.1·-,-2""c-:,==,cc,7',b'I=/±_ ·:·: __ Dnle: c_LQ. L 5- /1 
JJu)'~•·:___ .l)a(-e; Sollur: .Ontc:; -----~~ 

Sl!tlal/1: Ol,lbn..fl{lll lliT-2oa~ l!B 

P1-1".p!Ur,j t~1: l(~ltp'l~J'/11~ l fi~I\X t-tJvllr\!:VJn I .1:-lllh'~jtt1!H)•hrn.oiil,r:r..., I 
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COMPLAINT Page 29 of 35 

l r,, PRO RATIONS: 
'J'axcs, te-ut~ tH\d home,~wncra as:ro(;)f!lfou rces nr~: 

fEI lo be prorato,l to Occo/,er 25, 2019 (dote). Tlie tax p,orntlon shall be basod on the p1~vious yeots 
l<tXoS, or•• ugroed bill.Woon Rt1ycr ood Sc1Jer !n paragraph 2! below. (NO'J1l: Buyer •ml Seller ncknowlodge lhat loxes a,·c 
oomputod on as:acssotl vaJuatlon and mill levy and the.se fi.R\lres cha1lgc ih,m year to y,enr, delerrolm:d by chnngos h1 city, 
county and scho"l budgets,) 0 not to bo 111·or11ted . 

Iluye1· lrnwaro tlrnl rpil<\enttol p1·opo1iy tnxo, mny o,· mny 1101 lie bn,cd upou Owner Occupied ~mu•. Buyei:i, aware llmt 
scllcr(u) mn:y fhangc the .statut: bt:LWQe.n November I, ___ nod M.nrch 15, ___ unlcs.~ otherwise ngl'eed upon in wl'ltlt1g 
(ooc Othe:l' Provisio11.s, item 21). 
Any fuel oil, or 1,ropao.c iiilnrtd on the property OwHI m O wJII 1101 bo prorated Ol' xcmov~d. 

J7, l'OSSESSJON/CLO~INGt l'008ession to P,O to Bui,e,· Ol'io/J"' 25, :WJ9....... . Clo,in3 will take place on or befor<1 
Am# ''1.?020 ,-~ {dl\lO), ll:~c~ow 't(oslng fct:. iR tQ bcc piiid by Dl,yct' mlltmli required IJyVA lo be ptdd lly Seller . 

. 18, DJ!a•AULT: ltl t11c oven! oitl,er perty det1mlls ui1dru· ll1is •~rcemont U,c P"ii, .. -.twll hnvo oil remedies ~lloww undei: tho low of 
Lho Slate of South D•koto including b11t not limited to !he-right lo ouo fofOJJeCJfio .J>erfom11'1l« or forfeiture of eornost money. 

19, CHOI.CJ!, m· LAW: The J•ws of Somb Dakotn govern thi• tmnsi.c~ou, 
20, OTHER PROVISIONS: 
a. NcnH'4Yl.il1dab/e dow,, (Jfll)'JU(JtU n·o_lJJ Buve.,· to Sef!.!]_r OIi Oclobe11· l$.J)01!1, ill Iha lWlQll11t om,,.1.i.~1.~6,,,2~.o~o~. -----­
!!.• lJlIJa,u:tJ Of llfll~~Jrusa m:lt:!:fJ p_apab/o qt t.'/o.~/!lfl wlll inr.lif!f.e JJ,u1a1• a~wnmmitm of e_.r_~J!Jlgc'C"'i1""11"'l1.='"~'l~[i~Qr~[)=,a~d._, ,---=-~~~ 
~~~l{'!!../111nJn n,;~r,1jowh1tlg"❖' tlut__t It ls f!ta i1J(~/e11 oftlur.Buvc£Jo (~Q,up/11ta cm LR.C. Jl).IJ..,.1 ]J.rq_/umga, 1ttfltc/J will not de(uy t/J.i. 
c!tJ.,e ofEtrJ.'Ow -t'Jt' l'iltl,U', __ ry_ldltioHal e:tp<!f~Sti i() iha Sr.Jle'l..'l'lta Bm•el''ll ri11/m .. rt.~l~I !1.l!,liJzyliio1ls m1del' t.ftls (4RJ'ee,n,mt Ill©' bo 
flSs{f!,~!!..tJ.Jo 1111 l11(<U•1~u1rlinr11 o[tl,e..l1.1JV1j1•'~.f91· Jfw 1m1·n01ui e(#..011mfel[ug suclt qn exclw1)1J.t.._&1<11lm• ,mrt:~s lfJ aoope1•,tte .,,., 
u1ffl1 Ille lJBi.~I' 1111d i/Att l~li6J'll/tJ({f11.1y ill. Q mttllllfJI' Ut('.§~SftJ'J!. to CfJlll/llJ!..{ll __ {lt(:J!Jl:fllmlfl!!------u---------

:U, INTJ?.GRA'rtON ANn MOblli'JCATION: ·mi$ writlng crn1tuins 1.he entire ngrecnHmf bctwc·en the pnrlles un<l Lhetc are nu o,thc.r 
oral or t'lC".lllateral agrcr.mcntlJ ofnny ldnd except those t!Unlained herri n. This Agrc.cmcnt moy be ollangcd <ml}1 by written 
~reemcnt aignod by tlie parti.os, 

'l'lllt Is a legal blmfing cm1tr(lr./ he1wca11 ihtt IJ"J't!r m11i Salier, ifnol lmdm-:.to(ui, ."l.( • .>t1./r leJ:11.l t1.1b1iee. 

JJolodtht,_Q <-)1-<:•ll,j!-t',:· ,il. 5 1 .?·-6 /:) ul _). I (tr)~--[] n.m. [lp:;;;, 

This ngrcemcnt;. void If n<>t accopted by lite sellei· b<foro 5·. ~Q_ □,,,m,,Bp.~1. on tho,.;;> St')l"Y of Dc..=i-Ojlf-.2+~-l °7 

JlidgmamlM,,1'!}nmlM•11v1:LP X __ ctJ~ £ ~~ fM ____ _ 
l)uyei's Name• Typed 01· Pnnted ··' & B~~nre 

H /' /'1,1·/, LP X /\/4.A..,,,iq ;!{_---,).,,A,( 
-Buyot• Name- Trypd '" Printed 71 ·- 81\Ye~s Siguature -

· The fw•ot,.roing Is lffacr.e11tcd1 Ocounfol'cd (see att{IC!hr,;d r.ount.1w nf_!SJ;)-~[J..lmt ncc~d-.. --;;:;::,..,.../ 

011 this {l) CJ~ Q.wi-,,.r;?.s;,,;w I~ <~~. Ji~~?~"~_J•n.' _ 
:;;;if.!;¢~...- ,:: ~-,..... .~ 

Slual/'ttt:hl-fowi(? X ,£"""•"·· ~ ... /"".....- , __ ---·-----··· 
SellciJs Nt~m~ - Typed or Pl'Juted ___,,._:..,- · ,,.,,.,,- Scl1er1s Sigm1tme 

X 
,.,,,--✓ 

&:Ucls Nmne-'fypi:d or Prlnt.cd Sclh-1r1
$ Sigo~n1re 

1'l1~.fi;U~w!f.~!T i~lJl'tiur'1ri•~}J,~1~4_fl)i· liifo,!·i11/!_liP1wf piuposc_,~· o~.j/y r,(u( iJui§ ,\·fi,lJl lwi l,e_ CQJ~6i~!cl1:e{parif';_f~~ !!1~!_,'t;o,_,lrai:t.j 
lVi'lft.fAX Adr,antn e _____ .ffolJ.,, llowie 

Selling Con;pany Selling Sl\le.11i1t.r~"~11 • 1] Seller AgCJ1t, [I ~,r1~r Ag,cn(j 
lli] ttl'oUed A_9-c111, 0 Trmisac\fon B1'Ql:er, LJ Apprtlm.~.d Afj~r1~ 

RE/MAX Advat1trrg~e ___ ~~--- ___ _ 
Lia1l11g Cumpnny 

C:l!l!J'l'l.t\llt tt) ?.019 Dlnok I lllti; r\WMi1Ui1.m (~I' Hl-:Al.'fORS.". A ff Rlqll!S RM1;rvL'<l 
"Olis lbm1 I!! nmhorl~ed furll1eusc of1ll(::.1n,.m1b~rs l1f IM Dl.1tt1k HiU~ Ms11~!11-ll<lli ofRBALTORS~ottl.'r', (11':\!)ll~d) Oil.AR 9/J9 ··•·· . ' .,. •·· . ' ... ,.. . .. . . . - ... , , ...... , ' -~-. , ... 
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AFFIDAVIT: Affidavit of John Stanton Dorsey in Support of Defendants• Motion for 
Partial Summary Judgment with supporting Attachments - VOLUME I of 2 - Scan 7 - Page 
2 of 5 

~i Grnail Shadrach Howle <shadraoh.howle@gmall.com> 

Re: Howie 1031 
2 massages 

Jam•• Po&lma <jp@)amespostmacpa.com> Mon, Jan 6, 2020 at 10:21 AM 
To: gordon howle <gkhowia@yahoo.com~ 
Cc: Kelly Howie <kelly@kellyhowie.com>, Gary Howie <garyhowia14@lcloud.com>, Shadrach Howle <shadrach.howie@gmall.com> 

Gordon. [cc Gary Shad Kelly] 

Per our conversation nollng lho following Items ln looking at this latest purchase agreement between Gary's 2 LP's [Ridgewood 
Mole\ and Manor l.P and HP Park LP] and Iha Alpha Land Company. Given the complaxlly of this arrangement, I am adding a bit 
more info in my comrnonts to help ensure that we are all on the same page in terms of the understanding of 111\s overall deal. 

First note: The purchase price of $4,031,924 for Alpha Land Company from Gary's 2 LP's Is the exacteame amount as tho 
proposed sale of the property between Shad and Gary 2 LP1s. So, there I$ tntentloMlly no 11mark~up" on this sa1efar Gary"~ given 
that there Is a Provision In Item #20 thal states !hat Alpha Land Company LLC will pay u,e Seller (Gary] an amount equal to one 
third of the net pro!t from the sales of properly as portions are developed and resold by Iha buyer. 
However, lhls may be redundant because since Ga,y Is a 33.93% owner of Alpha Land company- he would 
"automallcal/y" {so to speak, unless the Ll.C oporat/11g agroamenl stated differently] nwelvs" 113rd profit Interest tn the 
gain on subr;equent developed properties. I am only saying lhls since It may not he necessal}' to hove to lncluiJe this 
provision•• long as Ga,y is a 33.33% equity owner of Alpha Land Company--but I suppose ii may not hurl to stl/J lleop 
this provision in[?]•• will leave that up to yo,r. I realize that apart from this proposed sale and Hie operating agreemet1t of the 
Alpha land Company LLC, there will also be a separate legal contract [which still needs to be drafted] between Gary's LP's and 
Alpha Land Company LLC which wnl presumably also address this issue. 

Second No{e: Item #17: Shows as Possession to go th.a Buyar November 1, 2019 and Closlng TBD. (How,w{)r, fn Sha.cits 
,,vrol,ase agreement with Gal}' 2 LP's it shows possession going lo Buyer on Oot 25, 2019 with • Closing date on or 
before Apr// 7, 2020 therefQre /would presume tlris .sale wlfl 11eed to occur at the ••me or later date]. Naturally, this 
Purchase agreement tannol occur until after the Sale between Shad and Gary LP'• Is completed~ therefore the presumption ia 
that it tld::i close would be on or arterAprll 7, 2020 sinc;a wa am tntentiona!ly buying a51nuch time a5 pm•slble for Shad to add basis 
lo his purchased property prior lo the sale to Gary LP's. Since Gary sold his Property on Oct 10, 2019. ha has a 180 day clock 
running which 'expires" on Apr\\ 7, 2020, thus necessitating thla close to occur on or bafore April 7th, 
Also, while 1 realize \hat lhe Sale between Shad and Gary's LP's is apparently giving retraactive daled possession to Gary's LP's 
back to O,t 25, 2019 (which actcally Is a bit odd given that Shad Is making basis Improvements lo this land naturally while under' 
his possession) , presumably Alpha Land Company LLC's possession would not occur unlll a/let the close date [?I, therefore on or 
after April 7, 2020. 
I would also presume that for legal purposes tt would make sense to have the SEie between Shad and Gary LP's and the 
subsequent aalo between Gary LP's and the Alpha Land Company LLC oacur on the same day - le. back lo back [that is If that Is 
possible to be accommodated by Penn TIiie -· if not, then presumably u,e sale between Gary LP's and Alpha Land Comp~ny LLC 
will occur as soon as possible after the sale between Shad and Gary's LP's] 

Third Note: Going along with 1110 comments In the Second Note, I would presume that lhere may need lo be language In #20 that 
this purchase agreement ls contingent upon !he sale between Shad and Gary's Li=>'s. 

Please let ma l<now If anyll1lng is Incorrect or doesn't conform to yo" understanding. 

On Mon, Jan 6, 2020 al 7:"12AM gordon howie <gkhowie@yahao.com> wrote: 
• Good morning Jim, 

• I am attaching a purchase agreement from Gary's two LPs to our new LLC. Would you please take a 
· look and let me know If !his looks ok to you. 

· Thanks Jin! 
lgh 

PL001160 
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ANSWER /INITIAL RESPONSE ($25): Defendants• Answers to Verified Complaint and 
Counterclaim - Scan 5 - Page 1 of 9 

OJ.>lmA TING AG:ruJ:nMEl!ifT 
011 

ALl'IU. J.,AN,I) COMP ANY, U,,C 
(A L'fMrfJJ)O LJAW'l,ITY COMPAN1/). 

TlUS AGRll'J!lMli'ffl, tlRtll:d i!!lll aifopwd t!ds /i!:,J!ay oflllt1um:y, 2020, lly and btltween 

tho untlerlli,gned llll).llll;al'll o:ftlw A!Pha L1ml Ci:!tl;IJ1111tv, ,a Limited Llal>lllty Compa11y 

(hefflintlftur 1'th<1 C111npaey"), a lln1llild llliblllf;y Qtilnjlany Prgru11Ji;~d tmdor the lµ.wn af 1lio Stuto llf. 

Soµth Dukm:a, w:ho ll.Jill:e~ as fullowtt: 

I. :N11mlill l)fMemiu11•11. Tlie n111ni!B nnd add.reoo~ ofll)l) llletnbtl!I oftb Crunpany 

11tl! M f<lll~ws: 

G1~do11 K. J;1owio 
15312 Antelop~ CT®k ROl!d 
Rapid City, ®$'1103 

Shllwh.'11, Howl• 
l S5!.i7 .Al!f;elllp& Ctetik Road 
lblpW C!w, SO 57703 

0.vy A. Howl• 
21.990 Shalpe lload 
li(IIW U!lde1woocl, Sjl 57761 

l<,~IJ,y G, Howl0 
6437 Mulrlleld Drive 
Japld c1cy, $0 sm:i. 

i, Offti!l!ll, 'flt,:, uddrese of tlm pr!ocipal !l'ffi~0 of tl1e oomµ&ny .Is 15372 A!l.l,dop~ 

Ct'eJll<:Road, Rripkl Clty;'IJJJ 5"7703, 

3, l'UlU'OSE, T!m 1rnrpose '!bi wltleh th!:, lll)llied lfub.Di1¥Q~paey ls organlzed.u, 

lr1 gei1oral 'lo haw aod ~Hll!Wffll ll1lY nmhdl JlllW'll1'11 l!J.at limited lil!l>Uijy'iilomp~ have al'lil inay 

;l,u;!t1,!<> 11hdl"l' Ifill faws of1ih~ Utam of 811m.!h t)ll]wt~, Q$ lire lltllnO m,w !!Kl~~ Or:lllll)I be anwooed 

fu.1m time to time;, tlKUtJ!lX !llltl1tpowlllll 1h4t am Jnoonlllst0ntwl!b. the jll(ptohs prwi~io11a. oftlw 

Arlfolea of Orgm,17.atlon, and 

A. '.(o llili:[1111,ll, lll~ll~!ielllld ~op •~ill eata[II, 

Ji\, l'<µrd!fltro,. soil, real, :mann~e mud othe1•\ll!Jle genecally deal In and with l'll.lll 1st11re, 

OO!llltrl,!C!ion llrul hlljllflv<illl011( OflmtllOi 

1 

EXHIBIT#4 
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ANSWER /INITIAL RESPONSE ($25): Defendants• Answers to Verified Complaint and 
Counterclaim - Scan 5 - Page 2 of 9 

C, Tu errtllJ: Int~ alld p0rlbr1n all manmll'. and kb1dt! of OOJlh'!IG\ll, agreements, lllld 

cilillg&tfo11& fur any lt\wl\JI' pt1rpo~ by·ar with MY pot,irni, flrm, llllllOOiallon, MCjlUratlo11, Hmlled 

lillblllw OQ!Upnt1ies, or l,lOV~IIU!let!llll dMsl0c11 QI' s11bdlvislon: 

1), 11!,c, nnd he sued, !l)ld d011lrid in l!* llam.e: 

"'4t~reVQt locawd; 

F, Sell, oonvey,.mt1rtgage, g1•aut 11- i~QIJrlty int<llest ln, le~so, cx~hange. ona 

oth!Jfw!ml mJal1mblll' 1iir dilll)Da~ e:l'llll ui· atrjr ,PIILt QJ'.lt:1p1'll,pijrt;,y; 

0, P\ll'<llme, taQ0.i:VQ, ,ullaoribe for, or otlierwlso ucqulre, own, h~ld, voto, uoe, ffllll, 

ltlOl~il\!10, lend, f!l.'lll'lt 111eo1nity lnterll!lt In, o.r lllllru:wlso d""'°"" <>flllld deal u1 ind w:t(h, shares 

or <.tiller lnti,1·e$tS In or obligations of any olhijr .t!lltit)'; 

H. Mab eontJ:oot!i 1md gu11.1,ant,1011, lnotir liabilities, b()ft•w mm~y, ,lsm.m lilt~ 

boudli, niw Qlb.er .\lbligatlons, which 111ll.Y be ·canvei,'llblb·lnto 'OJ' inoluoo tlm QJ>tion 1~ p11t'Dltl!lle 

o!lw oecurltll'JS of tire ll:trdte.11 liablllty ottr:t!J)fflty, n11d ,ecut:1>. lllly oi'!:l:s llllliJ!atlons by a mori!!ft~e 

11n ,ur 11 ~emll:lty into,'!l11t in: ll!l)' of1tirpro1,er~, f1:anu1J!s0~, 01• litonnre; 

I. l.eild money, invest.and t!l!mvoot ita flullla, end l'!l'o&lve and !mid relll ana pl)ral'lnal 

p,..,perby<W ijgomlty fi>nepuym.i»il; 

J, Ba ~ p1~1molilr, Jiartnvr, m11mbm:, aasociate, <:It' mru111ge1· of any p.wtn.erehlp, joltll 

V!llilUl'll, 1!'11$.i, ,ornlhe1• entl!J lnaludlug but nt>Ullnit>::d t<:1 lh:nited pll!ilnm:Mb/Ji)a 11od lllllllbd llalnU!y 

onn11nuiesJ_ 

1{. CmJd!t,t Its hw!:n~ll, loea10-01'fl~es, ru1<1 ~eL'CiRI) 1110 J11lWll!'B ,(ll'aU(ed by SDCJ:, 

Ch~)IOOI' il'7-.14A wltbln (lr wltll!>ul ·tbll slllt,1; 
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ANSWER /INITIAL RESPONSE ($25): Defendants' Answers to Verified Complaint and 
Counterclaim - Scan 5 - Page 3 of 9 

L. El~ot man11.!.¥)1'a and l!J)poh1! offi~llril, ~1l\11loye01, nn~ 1181lllte <:lfciie limrlliid 

llablilty-00111pmcy<,-d0l:lne.tbelrdutioo, fix fuelr-0on1p<ln9111lu11, ~inf l~nd :ihem money aml -01:.id.it, IJ:l' 

otlwrwls11 111sist its mcmlleis; 

M, P1iy_pen~m and eotnbll1h p~n&lon plans, ~ens ton. ~Ctata, p1·ont~hatil!g Jllam, 

lmnua pllllls, optlon 1'.>!0ns, a11d be111>flt:ur lnoanll.ve pl,mij fql• nny 01· ~II of/ti, ou1rent-0t .formor 

1m)l.'1Wers, l'llllllPl!~XI, !Yfflcer.,, employees, and ageotq; 

.N. J\llalw donlllli,illl! for ·!11e pub.Jlo Wi!l:ffll'll « for \ihadtlil>le, soJentfflo, oredutatlonal 

jllitj)OHM\ and 

O, Mal~ peyrne11111 Qr donations, or do any otmM; net, not hmonoilltent with law, thot 

t\•®0111 ln• h~•l-• oft'10 llinitlld lfobllity compa11y. 

P, To !rave lllld llKGJro]lll) nil powersneoeBsa1y ,ir convmilimt. to affeotany or :till nfthe 

pW'jlose.<J !1:lr·whleh the eompiuw Is cr~d; 

Q, To tnrry OJI any busW<il/la wh.atitoevm·that this ootnpfit\Y mny deain proper or 

0011.velll~nt Ol'that ii lllli)( ,le6m muimlate<l, dh\1o!ly 01· lmllwlly,to hnµrmm tlw lnternstn nf thui 

limited 1l!ll1lllty OOl'l!J?QllY, 

1::tm for~gob1i al!ltell'.li!nt,of pnrpo~oo 11lmll be aonstll.1ed Bfi n aillltJllltllt-0:1:l)olh pui:postis tmd 

pDWelll, s~ll Jlll' !llisl!'BII:)! ill)llllll'lll!l'.l.lllld In aid oflh~,powm1urftbfa limited llitblllty company, and 

the peWflljl illl"-.PutP~ij,m stul!;d.lu e11<>h olmma sfmll, <)1!,;0ptwh~ro .01001"/l'l~e, stilted, bo lnM ~ 

Umlled o.r1·oatdoll:id by a1ty :term m v1•ovfofon J)f·111ty otlrotcl11UBe. 

4, Managers. Tl1ti! Ot)mpimy w to b1> rn~t111;ed 1,iy !;he four (4} me\nb!lrs.. their noll'i~a 

m~, .Gor.da11 K Howfo of 15372 Anmli:>l,lll C!l<lok fulad, ltnpld-C,1cy, Sout!1 D«kotn, 5770:!; li{ll}' A. 

Howl~ of l'lQ!lll Sbl1l'po !wad, Now Uiiderwoqd, South Dl!llllla, 57761; Kelly G, Howl~ of 64:¼'J 

Mil!rftekt 01'1>11e, Rllplcl City, Soll1h Dal,.olll, Y/7.0~; anO Sh11dr~rul F, Fr.ovm of 15S9'1 A111ll!ope 

C11l!lkDti'v0, ll~,tiidClty, SonGt Dakota, 5'1703., M:tlll!lge1nentll:f tl1il-a001pru1Y aha tr ba llmlted.to llm 
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members oftwi eOJnpany, Only memberB mm be 111a1111sm -0Nh-0 Cmnpany. Th'O d.tltloa ,of tha 

.IU1lUlllK•1& Jlhut!.lnolll(le all d11ti~i and aotMtloo neum1111ary t-0 qpernl• 11J1i:f mnn11Se ·th~ Co!npa11y a& 

Pf!lvlded. In t'hla agreement. F..wh mllllll/!er ahii!I hava 1111 aq11fll v-0!Qa ln thu operation and 

m1u111gllll'.lont oil' the C~lllJ)any. 'The l!llll)age1-s lll111tl meet at thnlilll ·t!J110ll wbloh 1h11Y llhal!. 

dlil:eJ.'llllne, ]ill(oept 1\R ulh~~wlllt :Pl'OVidod In !hla agi-eement, quust!OJUi r!il11tt1;:\ to .Com.patty 

lllat~l!'S, shall be de!e!'l!llnml by ti ll)ljtO!'lty Vlll6 of tnll lllR@glll'S, rtMh .m1mqger shall hffn th~ 

anthorJJ;y 1(1 repoo,,mt and blnd the •COOl'lpn»)' oil. aU mtltl•1•r Ol<!l\11'1 as otherwfaij provl~.ell In tb:la 

agllll>1nent a~d by law, j!l'ovided that a manai.Q~ 1miy Ml n'll.nsiliir. as d~fu100 tmdw: l'JDCI:,. §47• 

34A•l0l,(2) nnol ••ts .omend/ltOly !lle1'llto, 1111 i11tetoat la Comp11ny proper1;1, olbel' 11:lan fu the 

n<irll'llll oou1se ,!I' Compw.,, b11siM&a, witbwt tbe written OOl!ll<lJII: of llll membera, 'rhit Compin1y 

shall lnd0mnlfy a mmagor or member fur lmbllltlea ind expllhsea mc.tll'«ld by tlu, maaage:c or 

111mnb~r. in the otdi11a1y QOUl'!l0 of 0ondl1ot\ng CompalJY l:l\111h1oos to the extli11t pemtlttod by law. 

Tlw co111p~nsali0J1 1rl' tlw 1001111gers shllll be ~s deterroln~d by a 1l\ajnrlty vlltll of the mwnb~u. In 

the 1tVJ;l!tt 1unallJllj~r dl!i!!, !hen llllil lntlmt 111\'&nt the sw:viving managern may co11Hnu<i to operate 

th~ QQJllfll)I\)!, 

fbll!Wdri~ tt&pital oimttlbullrmitto tfuJ Compney 

~ l'Jll;!lt Qf C<mlr!hntloo. Y.!il!m %of1'gtru 

Got•dw K, Hhwfo CAHH $1,U00,00 3~.33% 

(lacy A. Hv:;wle CASH $l,OOG.00 33.33% 

l'Jblitl!l1'1b F. I-fu,1~~ CMlll $1,000,()0 33.3'.~% 

r,,,tur.e wp411l oontl'lbulloim &!mil b" m.ado lw .aw tnembo.l'l!. l11pri,pottlon to fu<ilt wrllliirtg 

t~IJJU.tllffl$ 11~n lllo l'iltllllltll11ttdllt!o11 of the mana!let·~ rollowecl by a 111aj0rl1:y nte of the 

m01'111mr.~. '!'be llitlure oh niemho,· if.a innko 1molu1 o<i)lltdbttl:!on thnll oon'11:lMe a Ylalat!on of 
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thw agro<lfi'l<mt, Capllal ~oolllhutlo11s may .not 'be w!thllrawn cxoept !!n t11, vote of th~ manujling 

11Winb~1•s, 'fhec meinb~1·s, {llltdo!t K, Rowfo, Gru:y A, Howle 1111.d Sl!!Jthn~h F, l:Iowit 11ball b0 

lllllllnd a c~1:tli'li1!!te l'lfMon1botahip ln'te.re.'lt1n too Comp111iywl"'1'e oMfa nwllff u 39,3~ ln!DrOIJt 

in tho Ctimpney, Mlimbor, !tlltty 0, Howlosha!Lt:IIJt hllVe ~ownJ111flhlpin:llill1:t11t1n th~ Comp~ny 

•!'11:l IJ,:0J1ly a l'lll'mhor af 1he Co,µp,uzy lltrkiUy·l!w purposos of m111kotlngp.1'0J'Oltl!ls ~nd sln1ll bi, 

imtd-per Jllltln!)ln111:1kl:>all!!-0n lirolvidmll rixwc1tl!is, 

6. P1•ofltij llntl LoffSOll, 1'lle mil profit~ i;,f the CQmpany Bhall be divided l!lllong \bb 

three, 0) wmliw~ (Oo1·don l{, Howfo, Gaey A, Howie 1111d Shadmoh F. Howle}, and tbe 110t. 

JQs~l'!I oftlw plll'ltle1'1llil.P ~n ba boi•no b,ytll.e thooe (3) mlllnb11CS(<l<.1rdon K. Howle, Gaty A. 

Howre and Shwlraoh F. Howi~), In proporrto;1'111 t!wu wpoollvo W!pftal llOlltdbutlo,w ff~ s@t forth 

1!1 thingci~merit, 

1. J)bidb1rtlmtu. DJstl'lh11t!<l!'lB oo 'tile ttu:eo (3) !11!1lllbeoo (GordonK, lfowle,, Oa1y 

A. lfowfo and Shadrach:F. Howle), sll!.ll be m2d@ ln the 001ountn.in the m111mo:r, nnd at the times 

.uole1:mirted lzy lhe managers, Dlrtdhullo11a mny eamllm of cash or other pl'lljl0r1;r, excep.t tlmt a · 

11ienl),or Wh<llle ·Oll)'!ltlil ~ruili:lbutlan lo th(} COOi1PIIJ:l¥ <1011B!ots ooticely of.Clish *iill be tlllitled to 

%lib dlstr!b11:tlofi~ ft so dM1a11dtd., 

ff, ll!Cembel'11hlp Chang<IB, NpneW:tlli!lllb~rmay bulk>wodlnlheCrunpany, A 

inen1bJ11• m,ey roflre•'from the C1;n1,r,1111y Ql' dellv11'ln1J nluoty ()JO} d~y• p.rl!'>ir wrlt\<>11 ooLl!>l> of sw;,h 

retlre1m111t to lllll· 1nanag1m1 1111cl to om!lh momlm. A m<:1111bermey bo tl!l,llelfod from lho C',an\jlmny 

t1tilJr fu1• 0Al'!OO and ,on1y g)lun tho, 1111A11Jm01m wt~ f.lf !!11 1)!Jwtmfl!llb11rs. CaUll!l !m1l11dD.I ·11. wllll'ul 

ood 1mbstmi:t!al b:,<1110h fl!' thi& ;igl'e!!ltiollt and 000,Ji1ct prajudlci~l m tho Co.mpaey mid It» 

momber.a, A retit1ng or (1J(pelled m<:1mb.i1• shall b8 eomp~llslll:ed. 11a tlrovlillld !11 th!!, agreemtll\t, 

9, l\'1001i111,g~ Mil V!lilnil Rlll,hlll, JIJn a!inual mcetil)g ofth<t membllr8 shllll 1)e .hold 
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eiQhye"r on lho lat day of J\Jim, Bpeela1 nme!lngs oflhe mmbru:a mar be oruted bylht 

m11m1w,t·s or by !he me1ribe1~ ff~ Pl'O'l'id~d by h1w, A Itllljocley. of th~ n1einlior1. 11utltl1od lo vim 

· shall e11nslftt100 m quorum at any mei.tlnJ,· ElWtlpt ae dtlmwlae provided in thlnigreeJneilt, ~ 

ltJlll!ll!lty vol!) o:f.''tl10 lllml!bru.uhllh,a11y any a'O'\l!in-propos~d qr d~teimlned at il.mcetll1g, A 

1'0:<!lllbei IM'!'"'-'UM notlc,; of ~n~ 1no~ln_g ind ·!l'li, 111,:,ll!!Jeys 111!\Y B.!'t w!thou! 111<111~n&i tl1 tho 

11111eut pt.:n:dlteoby law. All m~fiibors a1'il mitled to vxi1~ llll!l ~l1 ~h~tulm.11 h11Ve equal 

voth;ig tights, 

10, Tmnsf11m ofJ11tereilfM, A mu1111\~tmay only transfer hli 01• h111· i.nte1-esHn the 

C11titl)ll11J1fo. the otbor ~iltll ·thc vlllwrnfwhieh aball lie !{~llwd in acoW'.dancr0 wl!h th!& 

~IJ1>1'"nont whloh v;l)ue shall lmlluil<O It~ book 'Tmlm, wlthnut goodwlll, 

l l. Booka, Rl>oord11, and Ropoi•t,,. Th~ f.l~clil Yl!l.ll' oftlle-Colll.l'nnY slmtt Ix> Jnlll.lllr)' 

1,tthl:111rgh0lluombor 31st, The Company mhnll:nmlnMn full um! l)(!OUrlll:o books c,huoount, 

whillln shall b<; k(l))t ii ih<>Compaey1N piinolpul ofilce,, an<I gene1'.ll-lly aooept<lld mathocls of 

IW!loimli1:i&, slmll bumployod. 1lle ool'ilpany m!tnll.malntidr1 mw er11wro hank ~•~ont,\$, .ull.tl nil 

m~11e'y~ r//X>~ived by th~ Comp ant ibl.ill pe dupoaitecl therein, Only tho man"l!llrs slmll.]i., 

fllllhorl:i:,11.d lo sign {;omp~ny 11:llocklt, Bl!oh.m0mbtit lillldi hwie tho right-Lo .llliJll®t !ltld QIIPY Chl:i 

bQ(lka,1111d rtom'da af tbtt Conipa,w duriilgn~ttnill bUJ1lnM~ ho1)1:S, 110.d ooplos efthra Con1pm1y's 

in~omm t11x.m1Ut'lt>l·shrocl bl! ur.nd0 availl'ib:11> tq th~ 111001bQt8 J?l:i:m!ptly itl:111,rllaooxnll,g. avllilabfo, 

ll. · · Go11uv,11l l!:tn!tdi11•d~ ,ol' Conduet, A motJ1hir's duty of loyalty and dutw of cw:e 

~) th:l:i 1nomlill1',lltllllfi!ted c.ru11pall)! and illl ollror membt1ra ahllll hq to ie:li-atn from eoinp!ltlug with 

tm1co1np~lll! in tb.0 4011duet ~f:tfu, oonip~ey~. lmkifi!l;ts b1f:fui:. t!w dw1oluctkm of th<:> ciji:ti;,any and 

to re!il!l11 from deaJJ.r.ig w.lih Ille no.mp1ttzy rll lhe ao1!dt111t orwlnri!;113 up of the 'l:emptltly'R 

bijllUI!'lss ns 11r on ll~:hlllf-C1h p,w;y bavh:ig ,m llllelWllt advenwro !hi> oompa11y, 11ml to ruioount tu 

6 
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the ,ompflillY and to lmld us irll$1l:e i\Jdt ru1y :~t(JJ'.lorty,profit, or benefit d!il1ved by th11 mem1 

la tltlJ Q<md11ot or "11(111,dlng UJl cr{the OllllljllJlY' ~ bllll'lllOiS 0! Qlll'!Vjj(( from K llJO by1h~ llljjj:11,1.JO! of 

tli.e olltll~rt;rs p1•op<11'1Y, lneludi11g ille ap,11m)11iallon filf a tc,mpi;ny'$ IJ,ll_porhmlj;y, a mmbru• flhdU 

diirelui1;!11l th!l d!ltles tu a 111~mber0 maijagod oompnu;v «fid 'ltil -Other members und01• S.ou!b Dakota 

law or11!'lder t!ilg <'l,t>OM!ill!l atr~cment 11i;d <ll!O!!lli~@ P•~ tlsb,ta (1on&illli0ntly wlllt !h~ ob:Jlgatlon of 

Ji,1iod. fui!h end flilt· d<imi11g. 

13, Cm1tlnu1itlo1111fllu.slnttsµ, Upoo'(h~ dooth.of1Jordo11K. &wlii1, Oney A .. Howio 

01· Shm!raah. F. How.lo, tho dooeaaecl m~mber's i1\t0110mt ill lltd Company IIMll ho trrurafert111\ to the 

4ll1:VIVhlfi.t membet'll 'm aqJt11l llhllt'es as each membar-lXWllll au unitivided tldrty.!h1-ea 1tllli 0110,,thlrd 

pcl'QliltJl(:1$ .13%) inttl"O$t In tlw Compaey as Jilin! to11011ta with rights of •u,-vJvorshlp and. not us 

ten1111tn ill ·mJluw.on. Upon tlib tlltlr®elll, res\gnntlon, "'llJ.lllhrlo11, b,n!luuptcy 01· dlssoh1tlo.u of a 

Gatdon f,, Rowlo, Onry A, Howle 01· ShaclraQh !1,Howi~; the bus.lne.ia otthe Ci:imJ)f!!lY 1\lll}'. 

thMat.i~~r be aontl1111rul by tllll 11w11ln11111i m~mb~ts. A d'!llmiling membei\ 01· llankmp.l tn~11"tbe1·, 

shall be·llelillflet\snted irI cash for the meJnberahip ln!0rest ofauoh mombet 1n an mllilunt 0qunl to 

the m~mbw:'a 011t111a11din11 ~.apitffi Qontr!b11tlo11 plllll tke memb~r•s pi:oyottl.onat'l' s!mro af uny 

aoorued net ()on:ipu11y pr~f!1ll, or !es& tl;01rtooibers p1•opo,:t1011ato Bli11r0 of nny ~~01,1~! ni,t 

Compnuy losa<l!I, The ns~ats ;,f.11:tn Cronpa11y shall he V111utld !It book vlllllo for purposes ofthle, 

aootlon, :ill!cl·no vahro lihull bo J1.1t1:lb11w<I i'Q. Ji:OOl!w/ll. 

14, T~rmb1at101h Up0n tho dl11eolutl:on !l:ffllil 0Qf11pany wh.!l11 tho b11ain(ll)~Will not 

bo oonlh11111d $.prlJ!Vitlod I!! ~II& ,a~111ffllt, tho mana;ger(1), alrnll pro1uptly wind up tile business 

and uff.mrs ofillll Conwany. l!po1tthe winding up crftlrn b111lt1~ss and affairs o:!'tlte Company, 

th~ amallli) <llf'tlw Cmt!Ji~ny shall b0 dl11tr.lb11tod rui :l'olfowa: 

00 l~h:st, :Ill the \:ffillfml;1 oftll~ Clilllljlll!l)I, lnofud!ugmHmhOll'B w'J10 !It'<) oi:«lllo111, ht 
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~atlflfuof.!o11 of.fhe flabl!l'.tlti, o:ftllll Com)ll1JIY (l(har tlre111111b1Htioo fpr i:liiltl'ibu.UoJ1a f() 

(b} SeoO!lfl, J)J.'~pnltlonaJ:ely to members lllld fomt« membnm aa dllrtdlllltiOJll) ow,,d unilei· 

thla agteement. 

M T!:ilrd,, pro1lorll11nl!!:llty-fu membei:s as dlslt'lhutlona fur tho rotm-n of-their oospeotlvc 

ca1rlt!il cw11:l1mtlm1a, 

(d) .B011/ith, ro membhrs Ila distr.!butlnna In l'Oiip~ot to tlir.ilr mW11bershiJl ln~iresls 111 

p~'O)!Ottion to '!holroo~p.eellve l!H;e\'®bi, 

1~. Amemhno11t, Thin !lgl'lement ae!I 11w Artfolea c,f Ol:g11nlzatlo1.1 may be attu,nd!ld 

by a.majority vote of tho mM1bew, ~ tltllt 11ny p1·ovislon In thle agroGlnent or in th• Artloloa 

.Qf 01'8ttnbntfon 'i11at ~p•niflesa m0mbll!'$lllp voting or conlllll!l.t requil'l!lllllJ!t of 911ll!to1 thin A 

mejoclty may beamQllcled, only by a ·mmo:thei~hlp vom tl!nt Is cqunl 1<J thn wt!ng or 01m3em.t 

ooll[ltlrcrn@t s.11eelfltl~ in the pimil11i.1:m sought to be a1n~n1llld. 

l.6. Binding Jl,ff!lllf, Tbn U,lli'llOll'im1t sh.ill be binding upon the, mombffl's, tl1<1k .lte~n, 

.17, I,11!(/ll Com1sl!l, E~oh m0uibe1• ~\\kt:iowl~d!lffll they hav~ha4 tlte oppN'lUIIJty to 

ohtnlt1 their own lnd!i11andent l~l eomuieJ ;pCl:Qr tll exeelltlng ·citls op~atlug ftgt·eoment, 

lN 'Wl1'i'<i:lifl8 W:a:ERF.OF, tho undlll!slpd 11u ei<eoiood tldG oggo!;f!m1nt a,a of-the <late 

fi1·.st ab<YI'~ 11pp.earlng, 

-Q11111dlhl~ /pt':(i11,y~fJ©111ary, 2020:, (k 
. ,,.,..-···7 

,~ . ,H:ie ... ~:~ 
1t3:7;2',Antolope C,'l:_ oekRoad 
fu\pM City, SD .577@ 
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Black,ffills Association of REALTORS® 
PURCHASE AGREEMENT (5) 

EQIJM.KOUSJNG 
REALTOR. Ol'POh.ttlNJJV 

This /j a lagal u11d hi,u/i11g comtact hehvee11 O,e Bnye,· nrul Selle,·, Ifm,tfully rmrlerstood, seek legal advice. 
Agency DJsclosur~. Buyer and Seller aclmowledge that they have 1-eceived a copy of an agency disclosure, 
IE)This is a Limited Agency n11nsaction, With 1he knowledge an<l undel·standing of the explami.tion of limited agency, Buyer and 
Seller authorize an instruct the Broker and Licensees to a1:t as limited agents in this transaction by initialing below: 

B :yer initials:---~~-~~-=~_ Seller initials: ___________ _ 
l. EARNEST 1V ONEY DEPOSIT-PARTmS TO CONTRACT-PROPERTY: 

Received fro...- Alp!,a Lll,uf Comp,my, LLC Buyer, EamestMoney 
Ocertified Fdnds or OCheckin lhe amountof($11,00 ) ·- DOLLARS 
will be payabl to O Listing Company or D Escrow Closing Agent, Upon acceptance of offer, the eamest money mu,t be 
tendered and d Posited no later than the next legal btlnking do.y after acceplance of offer. lf the agreement to purchase does not 
close, regardle s oftl1e circumstances, all parUes must agree to the release of the earnest money. Until such agreement is signed 
or until entry c P appropriate cowt 01'der, the earnest money shall remain with the Listing Company or Escmw Closing Agent and 
neither shall b liable for intel'est or damages 1·elative thereto. The property is legally descl'ibed as: _________ _ 
Legal DCJerip 011 At111ched 

County:, c1111i11gto11 State: SD ~-------~ also known as: TBD Westgate Rd 
Se!let's na:ne: Ridgewood Motel a11d Mu11or, LP a11d HP Park, 1,P 

2. PORCHAS!t P ICE: The total purchase price to be($ 4,931,924.00 ) Four Mlllio11 N/11e Hu11d,-ed Tl1011sa11d Nl11e ~---llund1·ed 1'ver ~~Four DOLLARS. Aftei· earnest n1ouey is crediled► the remaining balance is to be paid in fuJl by 
the Buyer at cl sing. 

3. MULTIPLE OJ FERS: Buyer acknowle<lges when in a multiple offer situation, all responses al'O directed by lhe Sel(e1· and at their 
discretion. 

4, APPRAISAL: This offer O is or 1RJ is not subject to the property appraising for at least the purchase price. Appraisal Owill 
be ordered/0 !Will not be m-dered until any home inspection conli~ency is removed, 

5, FINANCING: nis offer is C-OUtingent upon Buyer obtaining a new LJVA,O FHA, 0 Cooventional, 
or O ~---c---ct--=-----,=.....,-,,----cc' type of loon. A lotter of Buyer's loan status from~~-~----~----0 is attached l>r O will be delivered by __________ (date). Buyer shall pay the appropriate down paymen 
required with ti is loan, In lieu of other instructions, Buye1· is to pay any loan discount or funding fees, if applicable, Buyer agrees 
within-seven ca endar days. to make application for and diligently and iu good faith endeavor to sectJre a new loa.n, pny all 
application feei and to .sign all financing documents without deJay. Buyer also agrees to immediately deposit with the lender, at 
time of loan ap 1ication1 all required funml for credlt report ~nd appraisal~ and authorizes lender to immediately ordei\ unless 
otherwise agree i, Buyer reserves the right to obtain alternative flouncing as long as there are no increased costs to Seller. 
0 Assumptiol . See Attached Addendum. 
D Contl·a,t ro · Deed/Private Mortgage. See Attached Addendum. 
IRJ Cash, This :s a cash offer. The remaining balance of$ ______ will be paid at closing by celiified check. A letter of 
verification fro•~ NIA regarding the availability of funds O is attached or 
0 willbedelhet<d by~=~~=~=-~ (date). 

6, HOMEOWNER INSURANCE: Offer U is or LJ is not contingeol upon buyer obtaining proof of insurnbilily wilhin __ _ 
calendm· day(s) pf acceptance of offer, eXclusive oflheday of acceptance. If so contingent, and if Buyer has not provided written 
ccnfmnation of such instuability or lack thereof to SeUel" within fhc SJ.)ecifled fjme, then thi& contingenoy .shull expire and a.Ji other 
tenus of this agi eement sball continue unaffected. 

7, PERSONAL PR )PERT¥: The following items of perso,ml properly, free of liens and without warr011ty of condition, shall be 
transfened to B 1yer by a separate Bill of Sale: ~N,~1/,~,;.J~------------------------

8. SALE OF nm ER'S PROPERTY: 
A. (RI This of er is not~ontingent upon the sale or close ofp-EEerty owned by the Buyer. 
B. D Tltis of c1· is coutiugent upon D tl1e sale and close or LJ close ofd1e buye,'sprope1fy located at(adcht,,;s including cily &state) 
---~~+~---,--~------cc.-~~c-~-- QwiU1in---,--c-~~-ca!endar doy(s) ofacceptance of 
offer, exclusive r>f the day of acceptance or O within the time specified for closing the Seller's prnpcrty. The SeUer shall have tho 
right to continue to offer the property for sale and accept any offers under the following terms: {NOTE: If off el' is contingent, 
Buyer J., to ch<> I< one of the following:) 

1) 0 Sel ,er may accept other offers until the contingency clause is removed in writing by the Buyer. If another offer js 
accepted b) the Seller, the Seller will notify tl1e Buyer lhat the contract is no longer valid and deposits will be re~nned 
according b paragmph I of this agreement. If the Onyer's ptopedy seUs within the above stated time, the Buyer agrees to 
buy and tl1e ~er~ to sell according to tl1e te.nns agreed to herein, 

Inlliols: Buyer,,,.- -~ Dnte: /- /'j-.;J.(!) Seller: <(}IJ:if Date:_l_-_1~Y_-_.;i._t> __ 
Buyer:/ · Date: ' ~Sellen _______ Date,-----~-

Page 1 of3 

81Jrla1H'. 0113896•700157-903'1 19 

Prepared by: l(el'y Howle j R MAXAdv~ntage I kelty@koll)ihowto,(om I 

Filed: 10/16/2023 12.26 PM CST 
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2) D S Iler may only accept other offers subject to the 1ights of the Buyer. lfthe Seller accepts another offer, Seller will 
give the uyer written notice of the fact. Within ___ hours of receipt of the notice, the Buye~ wm p;rovide a written 
waiver of J.e contingency on the sale and cJo!:le ofthe Buyer's property, or this agreement will tetmlna.te without further 
nocice an deposits will be retumed ac.cording to paragl.'aph l of this. agreement, Upon waivel' of this contingency1 Buyer 
wa1nnts nd will demonstrate to the SeHets satisfaction that the funds needed for closing will be available and the Buyer's 
ability to btain financing is not contingent upon the sale and/or closo of any property. 
3) 0 S lier may accept back-up offers, subject to the l'ights of the Buyer, until the time period specified in paragmph 8B 
above has expfred. After the above~specified time~ this offer becomes void unfess an extension· ls mutually agl'eed upon in 
writirig. 

9, TITLE: Mer hantab]e title sltall be conveyed by Warranty Deed or such other conveyance instrument, sufficient to convey good 
and merchan le LI.lie, properly signed and with the necessmy State Transfer Fee paid by tl1e Seller at the time of recording. At 
Seller's expe an owner's □Standard, or OStandard wilh material and labor lien (mechanic's lien) coverage, or D Full 
extended oove age polioy of title insurance to be provided (includes required full boundary survey), The monetary difference 
between asta ard and full exlendedpo!icy shall be paid by D Sellor or D Buyor, Buyer to take t!tle as: D Marded Couple, 
as joint 1:emm with rights of survivorship; D Joint Tenants with rights of survivorship; D Tenants in Common and not as joint 
tenant.s with ri hts of survivorship; 0 Single Person; or (El A South Dakota LLC .. Buye,• to pay fm· m,y title commitme11t . 

10. WALK-THR UGH INSPECTION: Buyer will have the light to conduct a walk-through inspection ofthe property wi!hin 24 
hours p1:io.c to fosing to verify lhat the mechanical systems are in working order and that the pl'Dperty is in substantially the same 
condition as o the date this agreement was written. AH personal prnpert.y, including refuse, not included in the pru·chase price 
shall be rernov by the Seller prior to closing. Seller states that the heating, plumbing and electrical systems will be in working 
condition on day of closing unless otherwise stipulated below. (NOTE: The$e representations are solely that of the Seller, and 
110 responsihill or liability therefore is QCcepted by the .welling or listing Broker or their agents and employees J 

11. SELLER'S D CLOSURE: (select one): 
A. 0 Buyer as reeeived SeJler's Property Disclosure Statement This offer Dis/ [R)is not contingent upon Buye1· re~civing 
and accepting ladficatior1 of the fo]lowing items within~--- calendar day(s) of acceptance of offer, exclusive of the day 
ofaooeptar.oe. 
B. D The patt'ie_s_a""ckn,-o-w-,-le-dc-g-e-:;th:-a-:-t-n-o--;d1'' s""cl:-o-sur_e_stac-:-te_m_e_n"t i,-s-re_q_w7'r-ed.,.,-by-1~-•-so_n_o---;f"th'e-£;;-o""ll:-ow-. 'in_g_: ---------

12. LEADnBASE PAINT STATEMENT: Jfthe ScJlci:-'s properly has a residential dwelling, which was built pdor to 1978, Buyer 
is notified that ucb property may present exposure to lead, See lead-based paint disclosure, if applicable. 

13, INSPECTION OF PHYSICAL CONDITION OF PROPERTY: Buyer and Seller 1111derstand the purpose of a property 
inspectiOll is to inform/educate Buyer of conditions and future maintenance of property a11d if not designed ta bea point of 
renegotiation o the purcha,te price. Buyer acknow!edges that Buyer has the option to obtain property inspection se1vices nnd H is 
recommended at such services be obtained from a licensed professional. 
This offer O i / (El is not contingent upon Buyer, at lluye1·1s expense, obtaining a P1·opel"ty Inspection which may include, 
but not be limit d to th6 physical, structul'fll, mechanical> 11est, geological and environmental-contamination conditions relating to 
the property. T ese inspection options will be completed .and written notice of the result.s given to the Seller 01· Seller's agent within 

----ca endarday(s) of acceptance of offer, exclusive of the day of acceptance, or the hlspection options shall expire and 
1.1ll other tenns fthis Purcltase Agreement shalJ continue unaffected. 
If the iospectio (s) reveal conditions unsatisfactory to the Buyer or unknown to the SelleJ.', the parlies to this agreement shaU have 
the following o tions: Buyer will accept tJ1e existing condition; SeHer witJ correct the existing condition and provide certHication 
from atl inspect r tbat the condition has been remedied; 01· Buyer and Seller will negotiate a settlement. Ifno written agreement 
c~rn. be reached n the results of the Inspection within ___ c~leudar <lay(s) of the date SeUer 01· Seller"s Agent fa notified of the 
results of lhe i pection(s), exclusive of the date of notification, this agreement shall be deemed null and void in its entirety. 
D Bnyel' occe ts in,pcction(s) as p1•ovided by Seller, subject to clal'ificnti011 of the following items: _______ _ 

D Bnyel' bet'e ,y waives tile option to bnve aJl independcµt home inspector assess the condition of the pmp01·ty, 
===:-::t--; (lluyer Mtials) 

14, HOME WA TY: Buyer and Seller understand there am home wnn"anty plans available and that eithel." pai,iy may secnre 
such warranty a their expense. 

15. IMPROVE • T LOCATION EXHIBIT OR SURVEY REQUEST: (Buyer to check one of the following) 
D New Imp1•0 ement Location Exhibit (Seller to provide). The purpose of an Improvement Location Exhibit is to provide a 
representation the iiifonnotion gathered at the time of inspaction. It is based on exlsting but not confirmed boundarJ> evidence 
and is subject t any inaccuracies that a botmda,y survey might reveal, No property comers will be set and no warranty as to the 
Jocotio» of the t ·ue bounda,y of the subjecJ properly ts extended to the present orfiitun~. owners or occ11pan/s, 
D Boundal'y urvey Rlld hnprovement Location Exhibit (Seller to provide, however the monetary difference between a 
location exhibit and a b1)tmdary survey shall be paid by the Buyei~. The purpose 0/11 Bmmda,y Survey ir to provide verified 
bounda,y infon wtion as the basis/or the improvemenl Jocat/011 exhibit. 
O Bound1n:y u1·vey LilJid Only. Paid by buyer unless 0U1erwise agw.::d upon herein. 
(Bl No survey oxlllbil is requh•ed by Buyel', 

[] Other-----:;;:p~,tZ----::-----T:.~~~v,:;-,:---------:;:~~---:;::=-7-::~~~-----
Initials: Buyer: Date: (-/ Lf, .:;;)Q Seller: <£-ftf' Date: ~/-~_r~'l-~_.i_f)_ 

nuycl':"'°~~.._,.._. __ :--D11te: ~--------Seller! ________ Dn.tc: _______ _ 
···~---~~--~--~f~ 

SerlafU: <l5:!&1111•7Ql)1c,'1-003 19 
Prtpiared l)y: Kelly Howlo ( R MAX Mv1mtago J ko1!y@kallyhowle.com I 

Filed: 10/16/2023 12:26 PM CST Pennington County, South Dakota 
- Page 33 -

Appellee Appendix_ 15 

~Form 
l'ESlmplidty 

51CIV23-001344 



COMPLAINT Page 33 of 35 

16. PRORATIOJ S: 
Taxes► Ients apd homeowners association fees are: 

. 1B] to be i)rm·ated to C/os/11g Date (date). The tax proration shall be based on the previous year's 
t.axe8, or s agfeed between Buyer and Seller in paragraph 21 below. (NOTE: Buyer and Seller acknowledge that laxes are 
compute< on assessed valuation and mill levy and these figures change from year to year, detennined by changes in city. 
Gounty m d school budgets.) 0 )xot tu )Je prornted , 

Buyer is nwa ·e that resldentlal propm·ty taxes may or may uot be based upon Owner Occupied StQtus. Buyer ls aware (hat 
seller(s) may hange the status between November l, ___ an<l Marnh 15, ___ unless otheiwise agreed upon in writing 
(see Other Pr<~isions, item 21). 
Any fuel oil,,, propane stored on the prope1ty Owill or O will not be prorated or removed. 

17. POSSESSIO~ /CLOSING: Possession to go to Buyer No.embe,• 1, 2019 . Closing will take place on or before 
TBD (date), Escrow closing fee is to be paid by Buyer unless required hy VA to be paid by Seller, 

18, DEFAULT; I I the event either party defaults under this agreement the parties. shall have all remedies allowed undel' the law of 
the State of S< uth Dakota including but not limited to the right to .sue for .specific perfonnance 01· forfeiture of earnest money. 

19. CHOICE OF ,AW: The Jaws of South Dakota govern tins transaction. 
20. OTHER PRO 'ISIONS: 

See n.ttacl,edA,tde tlum lo Pm•cl,ase Am-eemertl, 

21. INTEGRATII 'i/ AND MODIFICATION: This wiiting contains the entire agreement between the parties and there are no other 
oral 01· coHater. 1 agreements of any l<lnd except those contained heroin. This Agreement may be changed only by written 
agreement sign~d by the pa11ies. 

Tll S is a legal bJ11dil1g co11tn1ct between the B1Jye1• a11d Seller, if11ot 1mderstood> se~.k /e al advice. 

Doted this ~ - 11.-\ , On;;)(''\ nt 7 / <Je) __ D a,m. p.m. 

' This agreement is v id if not accepted by the seller before ___ Oa,rn, Op.m. on the ___ day of ___ ~~---

S=••c:•;;;iCec'c:'°=;h;.c11-i-·ep mag"-e-ls,ti'ta'--c-'hr•dc.-,._...,---=,----- X --------~--=---------------
.Buyer1s Name - Typed or Printed BuyeL'1S Signature 

-~-~=---tc---,---;~-,-:---x-----------=---------------Buyer1s Nnme- Typed 01· Printed Buyer1s Signalme 

TIie foregoing Is I )accepted, 0 couutercd (see alta<11ed countet· offer), or O not acce11tcd 
on tbis ___ __,1------------ at ______ 0 a.m, 0 p.111. 

c.S_ee-'s"'lg'c1~1•=;t,c.m~•,,_P-'llg;e.•_"±/l~u_c_l1~"-l-cc-:---c----- X __________________________ _ 
Seilees Name - yped bl' Printed Sellcr1s Signature 

---;c.,;---;-s.---.k---:-:.-==..--- x _______ 7--c,-,----cc,---,------------· 
Seller's Name - )'ped or Plinted Seller1s Signature 

r!~.~fij_1(61.~fili Pii!:ii~ .~~~ lJSf~f! f ~F 'f isJOi-iiiflj(~j~it~ fa~ ,-j,_~S~ ~~i"{l' .-~.~~? ~!i.~j" s~~I~ ,lo~l l,6 ~"i,S?d~FBil j~~iltifa_ !~. ~h~ CO,itji,€~ 
.REIMAXA1lvamag _Ic_e~lly~B_o_,v_ie ____ =----~~-----

Selling Compa.n Selling Salcspt:rson_: D Seller Agent. D Buyer Agent, 
[RJ Lirr.ited Agent, 0 Ti-ansnction Broker, D Appointed Agenl 

RE/MAX Advm1tag, Ke/lyHo,v/e 
Listing Compau lr Listing Salespe1·son 

Copyrighl @2019 Black Hills Associatlon of REALTORS". All Righis Reserved 
Thi!! fonr is aulltorized for the use oflhe membeL'II ofd1e Dl11.ck HillsA.ssocialion or REAL TORS8 only, (revised) BHAR. 9/19 .... _ 

-·•--f---•······-··-· ·······-··--··- ·······--· 
serh1W: os:ia!io.1001&14103.t U> 
Prllp~red !;¥: KelyHowle I RI M/IXAdllatlli!.99 I kelly@k&ltyhov.te.oom I 

Pnge3 ofJ 

~Form 
:,e;Slmplldty 
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Signature Page 

Buyer(s): pha Land Company, LLC 
Scller(s): ·dgewood Motel and Manor, LP and HP Park, LP 
Property: BD Westgate Rd 
Date of orig nal purchase agreement: /-~ ;;).cJ 

Buyer: 
Alpha Land C mpany, LLC, 
a Soulll Dakot limited llabllity company 

Filed: 10/16/2023 12:26 PM CST 

Seller: 
Ridgewood Motel and Manoi· LP, 
a Virginia Umlted partnership, 

By: Howle Properties, Ll.C, 
a Virginia limited liability company 

~~-~ By: . 
Na,.r.:ary 1lowle 
Title: Mnnaging Member 

Seller: 
H.l.' Pat·k LP 
A Virginia limited pnrtnet·ship, 

By: Howie Properlirua, LLC, 
a Virginia limited llabllity company, 
GenernlPart~ 

By:__uc,.. 
Name: Gary~ie 
Title: Managh1g Member 

Pennington County, South Dakota 
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ADDENDUM TO PURCHASE AGREEMENT 

Buyer(s): lpha Land Company, LLC 
Seller(s): idgewood Motel aud Manor, LP and HP Park, LP 
Property: D Westgate Rd 
Date of orig nal purchase agreement: 

1, Thee ecutlon of this purchase shall be In parcels, the size and location of which shall be 
deter lned by the Buyer, at a price equal to $3,710.00 per acre. The buyer also agreesto 
pay th Seller an amount equal to one third of the net profit from sales of property as 
portio s are developed and re-sold by the Buyer. 

2, The b yer wlll be responsible to pay all taxes, Interest and Insurance on the entire property, 
3. Buyer cknowledges that Seller owes a contract balance on the property. Buyer agrees to 

make II payments related to the contract. Any principle paid by Buyer during the term of 
this ag eement wlll be reduced from the balance owed to Seller. 

4. This a reement is contingent upon Buyer and Seller approval of final contract. 
5, This a eement is contingent upon the following: 

a. Bu er and Seller approval of final contract. 
b. Co pletion of the purchase of subject property by Ridgewood Motel and Manor, LP and 

HP ark, LP from Shadrach Howle, 
c. 

NOTE:A OTHER TERMS AND CONDITIONS TO REMAIN THE SAME 

Buyer: 
Alpha Land Co 1pany, LLC, 
a Soulll Dakota limlled liability company 

Filed: 10/16/2023 12:26 PM CST 

Seller: 
Ridgewood Motel and Manor LP, 
a Virgiuitt limited partncrship1 

By: Howle Properties, LLC, 
a Virginia limited JiabUity company 
Ge11e1·al Partner 

By: •·=-"c"-L!,"~_c,,'-f--'CL._"«c::i­
Nam: 
Title: Monaging Member 

Scllc1·: 
lU'Pa1·kLP 
A Virginia limited partnership 

Dy: Howie Pl'Opertles, LLC, 
a Virginia limited liability company, 
Genernl Pnrtne 

Pennington County, South Dakota 
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ANSWER /INITIAL RESPONSE ($25): Defendants' Answers to Verified Complaint and 
Counterclaim - Scan 3 - Page 1 of 3 

., ,,, 

Propor•d l)y: 
Oavld (lrngo1YWloll 
ronnlnO\on TIiie Company 
?2!1 Kooaas City Slr•lll 
Ropld Oliy, SO 511M 
Phone: (605)&4!1-6670 

,/J ff Q'i"'l 'I'! 

WARRANTY PEED 

,1~1~1i11~m11 :i·,~ 
April 07, 2020!:16 PM 
~!Ail~~ Tlt11ll•t'"iwm~ 
P,11,tigt1n OOlllli,, &O 

Shadmob Howlo, Gr,ntor, of 155Q7 Antelo))<) Creal< Road, Rapid Olly, SP 67703, Wand In 
oon&!derallon of one Doll~r ($1.00) ,oo other good iM vll\uroile oonalderatloo, grants, conveys, and 
warfl!nte nn undlvldud 213 lnloroul to HP Paik LI), a Virgin\~ 1.ll'l'll\ed Partnership, and on undlVldod 113 
lnloraat IQ Rldgowood Mota I I!. Mlrtaf l.~, a \/trgtrna Limited Pa!lnerehlp, Gr~ntee, ol 22990 $harp a 
Raad, New Underwood, so 67761, In end to Ille !ollowlng•descrlb•d re$1 estate localed In Pennington 
Oo1,1nly, south Dakota: 

together wih all lmprQvements Md appurtenances thereon ~nd subJaot to easemenb, rlghl8•0f• 
'/18'/, reslrlollono. reseivaNona, d&Qlarattons and oovenante of record. 

oranw ~ereln cwan~nts and warrant@ 1t1n1 oollher ha nor MY m~mber or hlJ lmma~late tamlly 
~as ever used, o!l\bntid, or oocup\ed the subJecl premll!8s as a homeslead. 

TRANSFfR FEE; $4,932.00 

Dated \hie /o;/.,. day cf /\prtt, 2020. ' 

~--
,..,, 

S1:A.T!! OF SOUTH DAKOTA ) 
)SS, 

COUNTY OF PENNINGTON ) 

On this Iha .fa:ti. day or April, 2020, befora ma, U\e uodeisloned officer, persanaltv appeared 
Shadraoh Howle, known to moot aatl$faolorllv proven to b<1 the pereon who•• name I• •ub!,orlbad to the 
within and foregoing ln•l~Iment and aoknowledgad that ha exeoule~ the sarne lot tho purpoaes thereln 
contained. 

OtWITl'lE88WHERF.OF, j hava haraImto •el my hood and ottlclal • 
-.f': .... -...,."'" a,~•~ t" R°l!i' ~,,,., 

/ ~t' ••""';i•-'<.'-1,a '\ Nat~ry / / 
(SE/\1.) / ,•\.\(:l'I: ~j.•, My C xplras:•• ·:to L :;,_ 

1 
( SEAL) ) 

l ~~•.f./.lat.1c. .• .-:;f;/ 
\'.:.,"' o/·•·••' o'r",. 

"11 6QU\~ ,..-
"to•·•-•"'"' .. , 

EXHIBIT#2 

Filed: 11/14/2023 9:02 AM CST Pennington County, South Dakota 51CIV23-001344 
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ANSWER /INITIAL RESPONSE ($25): Defendants' 
counterclaim - Scan 3 - Page 2 of 3 

Answers to Verified complaint and 

Lagl\l Do11crlpt1on exhibit 

NOR'fl'l',NSGT QUARif!R Or 'THl:l NORTHlil/1.ST QU/\RTIIR (NW1/4NE1/4)1 'rHP. SOUTH HAU' OF THE 
N R'l'HloAST QUA Imm (S112Nllt1t4l; L()f A lN iHJa NO"Tttl!All'l' QUIIRTl!R vi' THI! NORiHWllST 
GI ARlER fNIW4NW1/4)1 ~LL IN SltOTfON tW!l»TY.4!!1X (20).i. TOWNSHIP ''!WO NO~TH ITl!Nl, I\ANta!l 
li!I HT b1A&'r OFTl·II: llltWK HILLS MERIDIAN (RAE· BHM), l'~NNINil1'0N COIJN'l"I, $0UTH l>Al(OTA 

'f T PORTION Ol"1Wl NOR'l'HWl!li:t QUARTl!ft (NW114) OF $Ei01'1PN :i&. fO\MIISHIP ~ NOl\tH, RAN~R 
8 . T OF THE Ql.,ACI( rll~I..$ MllRIPl1,N fN THIHJl'l'V OF aox F.LDeR, LYING llOUTH OF INTGRSTATI!( oo: 
r:l)(.OllPTING 1l·llmllPRt'lM MI.L.ROAO rs1'3ti1' OF WAY, Ml Sl!t f'ORTM IN INSTRI.JMijN'rREOOROE\O 
NOVIIMBER 21, 1!i00, IN O~EP B<J0\<24 ON PAC:ll'i ~: NfOALSO EXQl!PTING 'rHl!\l~EFROM LOT A OF 
M Nl"1/4WW1M OP $1$(,'TJON 2.6, r~. ll6~, aHM, Nil SHOWN ()N THI!! PLAT FJL!ll) lW Pl.At nooJ( .a ON 
f'AGl1. ll4 1wn-1i OfFIQE OP THE! l~liielSTER OF oeel)$, PENNINGTON OOUN'TY, St,;,UTH PAIIOTA 

1'0WNSHIP 'fWQ NOITT'li, 111\NG!! EIGHT !!AST OF TH!l Bl.AOK Hll,LS MloRmlAN, PENNINGTON COUNTY, 
BOU'n·JD/\KQ'J'A: 

l!J;Qm?N 23: LOT A OF 81!1/~BW1/4 #lr> tar a 01>' llWt/481::1/4 AS SHOWN aY THE Pl.AT l\!!CORO!il) It/ 
ao91( '1 OF PLATS ON MG!ii 6'1; W!!OO' Of' 'l)loll4Sll!1/4; llilf!O' OF l'Hf! waaa 01' se1/481W4; fl $01,Q8' OF 
SE114SE1/4 LYING !IOlJl'M OF Rl(l1}rt~Of',WAY 

mt'IOM 24: W'.lO&ll,41' 01' SW114 LVIN<a SOUTH OF RIClHT,.OF-WAY 

SllOTION ?.6: 1'AAC'l' A OF NIW4NF.1/4 AS SHOWN av PI.A'r Rl!CORIJl!lO JN BOOK 1() 0~ PU\TS ON PAGE 
2aa 
TOWNSHIP iWO NORTH, RANGE f.lGliT li'AST OF 1r!~ 1'11.AOIUHLI.S MERIDIAN, Pl!NNINai'fON coumv. 
80U'fH 0/IKal'A: 

IIIWTION ~6: NW1/4 LYING N0t1TH ANl'.IW¼:"l.l'r OI' 8l!NNVDAta ROAi) eX.Ol!PT!Nl'.l 1'HNFROM PRAll11li! 
OAK SlJSOIVJSION 

$f!.OTl(»l26: Nl!1111NE1/ll U:$8 TIV,CT A 

'11V1er 4 01' PAA11'llfiOAKSUElDIVISIOJil1.PIW OF aOll £iLOli!R AS SHOWN BYlHSPI.AT REOOl\tltil:J tN 
BOOK 2701' PtATS ON l•AGP. 111H; a~C!llPT\NQ THER!al1ROM 1.01'8 740 AS SHOW!sl hV PLAT 
RHOORDliD IN !!()01~ :W OI' ru,;re ON F'AGE! 40 ANO ALSO EXCEPTING THli.REFROM 1.0"J'S lU.~: AS 
SHOWN fl'( PI.A'r REOO!\DIID IN ltOOll 28 OF ~1,/\'l'fl ON PAGe 11a IN THE DFl'IOll OF THE' REGISTER 
OI' D!:F..DS, PENNINGTON OOIJN'IV, SOUTH OAK6'fA 

rmvwattJP'IWO IIOR'fH tf2r-!l, MN,Gl!. ll!IGH1' llASl' OF 'rHEi BLAOl( HILLS MERIDIAN (Roe eHM), 
PENN!NG'l'ON OOLJNTV, SOUTH DAl<OTA: 

SllCTION .l!1J: S112SW114 

eaaTtON 28; N112SW114; !l1128W1/4; ¾1'!/l!SE1/4 

SECTION 35: Nl/2 

Al-ID 
'fRAC1'S 1 ANO:! lll' PRAfRII\ OAK SUBOIVISION, crrv Or aox ELDER AS SHOWN BYTHl:t PLI\T 
REOORDED IN BOOK 27 (.)Jl PLATS ON PA<ili 1 se IN 11-llli OFFICE OF 'l'flE Rel.\llSTEri Ol' 0!!1:0!\, 
l'l!tlNINGTON OOUNTV, 00\JTH DAKOTA 

AND 

P.200703/IJ.I 

Pennington county, South Dakota 
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1.ouol llo,l)lip!l<!n 
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AFFIDAVIT: Affidavit of John Stanton Dorsey in Support of Defendants' Motion for 
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· $ha<;! Construction Loan Agreement 
Re.van i;tocume1il 

A 20l40l24_J)75440_Rr\Vi!i1.,S<:~n.i:idf 

Construction Loan Agreement 

11,r. purpo~~ ol lhi;,, ,1p,f1.!(Ul1t!l1l 1:, ((.J ~•tJVllflJ c...i.~h futllb /()r lhr cunsln,.1r;\1on ot ij ~1ngl;1 family 
rus1dancc 01i. µropoo;Nf lol 01!c, flk1ck OM flo1 l ,block 1j or Alpha OnrPga Sul1dlv1"i1c.m 

t ~,,,.,.,..bcA~ \~\11 C,~ A 
J\mounl of ~Oi11\ ls $~00 [oni: hui1d1cd W11y-lhou•,nnd t_jof1;1ri,) 

r arms and eo1uHU01w 

1.) All o1 h111d~ no dlmtlly for ,:.on~1rur..1ion. GoHhm ;nd/or hb ~l,TH hantllcs d1c(.kbook ~nd 
mn\t(!5 miHP(li!I nnd l11~~tlr pii'frn11nH. lh!,!- r.u:.\ ol k1n•p1111~ tt1i.:: lmukb ,~ a net!l&J.<Hy parl DI 
ton.strur.uon, ;rnd cum11H bunk~ rlfl' t11tit~I. hlr.> ~11lmr OJ rn,1torial l!. u1Uortli1rntl¾d. Pavic1e r,~,;I, 

:;hould gM? the mttx1mLrm opporhm1\~ IOrfH!eoi11111r111. p11r.t\ ft,Cl11ng tho bC!Sl deab, trnd knc,w•n!l 
~X<Kll1/ wher~ Lh~ p,owr.L !.laf!d~. 
7.l Hou.'i(' plrin \/SC!d ,~ On[; flrpn)\•(.'iJ IJy Gordon, l~r,lly, and Shad fr.uc:ti!le or salr:,, Wtth llO~•S~ In 
ht' b11i!1 on a1pha orru!ea pr □pl1rty. This e11.HHes 0:1 it,\ ~,M which will he!lp in Jnt1Jrn:;t piiymenl 

plus ills.a cri:i;irns eKtiv1ly ,incl ndda101H1I Pfl forovr prnJect 
3,) Shod c:;m tlrnw ;,i.,mJO f)~( munlh fm tlmt~ nwnths for p!;!t~o11al ~xpcnscs. l.\rnn1111~ tile 
11umbQr of JJersonal draw?i help:i '-"nrciura,~e <:o.tnµh.lting_ !"lilt hmm, In tlS l1ttl~ tima ;1!i 15 
tfl11.m11.abl; po~sil)le, 
q.) Hope-fully a housi1 nm b~ to the poinl whNc1 11 i-.. markct~bJe {t'VNt tf not yet compktl!!y 
(inish~d) wilhln two 11mr1llu ~'-' th,Jt rurids c.an b\! rn9er1en1tt1{t q\ilck.ly ~m} atlOt/H:!r ni;1:W hourn 
nui be stilrted. Uuildi11g rnuhipli• ho1,1•u.'s Imr year with tlwseo fon<h r.,rcntlv r.!ecrmt~l!S rhiJ 
internsL cosL pur 1101.mt 
~.) Any unuscrJ fundj tl'1t1il1riine, t"ttri bP \H,r.'-ci lo StMt ,1 sr.cond hou1c- if upprovr.-0 by Gordon ;md 
Kc1lly, t1)JJC!Ci1,llv if flrsl iHJU!>i' ii, ~old iH1d w.iilinu ford c!o":11np,. With tl1i'> w,Lt>m. ii wfll bi:.! 
po5~Ible to know f.lX<1!l!y whiH llW· W~! <If bu1klu1g h,1~ b,~crr 
6,) Rnpaymunt Is duo upon th'i! rnfo tll'ld dosing o( tho home belng constnJtled, lndudi(ln 
intar~~l at the rat~ or lO per{1~11\ (JO%) sit•r illrn11rn 

HH-25 

G-2964 
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AMENDED AND RESTATED 

OPERATING AGREEMENT 
OJ' 

ALPHA LAND COMPANY, LLC 
, (A LIMITED lJAl31LITY COMPANY) 

Tk1s AMENDED AND RESTATED OPERATING AGREEMENT, has been adopted 

by• majJi:y vote of the members at a meeting of the membm Mtlced for and held on this 

_day off ay, 2022, by a11d between the undersigned membe\'s of the Alpha ~and Company, a 

Limited ytability Company (hereinafter "the Company") organized under the laws of the State of 

South Da ota, Members hereby agree as follows: 

L Na mes of Membe1·s. The names and addr,sses of the members of the Company 

are as foll ws: 

Gordon K Howie 
153 72 An elope Creek Road 
Rapid Cit , SD 57703 

I 

Oa1y A. Howle 
22990 Sharpe Road 
New Underwood, SD 57761 

Shadrach P. Howie 
15597 Antelope Creek Road 
Rapid City, SD 51703 

2. Offices. The add,..,ss of tho principal office of the oompany is 15372 Antelopo 

Creek Ro d, Rapid City, SD 57703. 

3. PURPOSE, Although the Alpha Land Company LLC Ope1•atlng Agreement 

allow, val''o"• invostlTlent and opemtional activities, the primat-y function is to develqp land 

purchased from RW Motel and Manoi· LP and Ridgewood Park LP. To that extent the 

ovc1·ridi11 and most important t\.mctlon of this LLC ls to guamntee that the net income from 

developm, nt goes h\ equal prnpo,tions to 'Gordon Howie, Shadrach Howle, and Gary Howie 

and/or the restates or beneficiaries, and that the marketing income from thls development goes 

to Kelly owie and/or his est!lle or beneficiarles. It is each partner's responsibility to ensure 

that this h ppens, 

This Operating Agreement may be amended from time to time by a majol'lty vote of 

members, heputpose forwhioh the limited liability company i, organized Is In geneml to have 
1 

EXHIBIT#5 
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I 

and exet·clre any and all powers that limited liability companies have and may exercise under the 

laws ofthJ State of South Dakota, as the same now exist, or ,nay be amended f\•om time to time, 

except su+ powers that are inconsistent with the express ~l'OVislonsofthe Articles of 

Orgnnizat/011, and 
I 
! 

A,! To acquire, manage flnd develop real estate, 

B, : Purohase, sell, 1·ent, manage and otherwise generally deal In and with ma[ estate, 
I 

construct!Jn and improvement of same; 

C ·l To enter Into and perform all manner and kinds of contracts, agreement,, and 

obligation, for any lawful purpose by m· with any person, firm, association, corporation, limited 
I 

liability cbmpanies, or governmental division m·subdivision; 

o.l St1e and be sued, and defend in its name; 
! 

E, I Purchase, receive, lease, ol' othel'wise acquire1 a11d own, hold, improve~ use, and 

01he1wis(;l ~ea! with 1~a1 oJ' pel'son.a( property~ or any legal or equitable interest in property, 
! 

wherever located: 

F ,! Sell, convey, mo11gage; grant a stcurlty intel'est in, lease,exchange, and 
; 

othetwise ;encumbe,· or dispose of all or any pm-t of its pl'Operty. A member voting to 
I 

t>Jt sell w{ll be given a 30-day first l'ight ofrefusal; 

o.: Purchase, receive, subscribe for, 01· otherwise ocquit~, own, hold, vote, use, sell, 
! 

mortgnge,!iend, g1·ant a security intet'<lst in, or otherwise dispose of and deal In and. with, shal'es 
; 

or other 1tJ1erests in or obligations of any other entity; 
I • 
I 

H; Make con11·aots and guarantees, Incur llabitities, borrow money, issu~ its notos, 
' 

bonds, a114 other obligations, whlch may be convertible into or include the option to purchase 

i 
! 
! 

2 
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othe,· sec ritles of the llmlted liability company, and seoU1-e any of its obligations by a mortgage 

on m· a ,e urity inte1-est in any of Its property, franohlses, or Income; 

I. Lend money, invest and reinvest its funds, and l'ecelve and hold real and personal 

pmpe1ty • security for repayment; 

J. Be a pl'Omoter, partner, member, associate, or manage1· of any pa11nership, Joint 

venture, ti ust, 01· other entity Including but not limit~d to limited pm1nershlps and limited liability 

companie ; 

K Conduct its business, locate offices, and exei·cise the powers granted by SDCL 

Chapter 4 -34A within or without this state; 

L Elect managers and appoint officers from within the three-meinbers or their 

rep1-esent tives, Members may iilso hire employees, and agents of the limited liability company, 

define the r duties, fix their compensation, and le11d them money and credit, 01· otherwise assist 

its memb rs; 

Deleted 

N Make donntions foe the puhlfc wolfare or for charitable, scientific! or educational 

purposes; nd 

0. Make payments or donations, ot do any olho1· act, not inconsistent with law, that 

fmthe,~ t business of the limited liability company, 

P. To have and exernlse nil powers necessru-y ornonvenient to affect any ornll of the 

purposes or which the company is organized; 

Q. To carry on any business whatsoever that this company may deem pl'Opel' or 

oonvenien! or that itn\ay deem calculated, direotlym· indireotly, to improve the inte1·ests of this 

limited ll bmty company. 

Th foregoing statement of purposes shall be construed as a statement ofboth purposes and 

3 
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powers, s all be libemlly construed and in aid ofthe powers of this limited liability company, and 

the power and purposes stated in each olause shall, except where otherwise stated, be inno way 

limited 01· restricted by any term or provision of any other clause. 

4. Managers, The company is to be managed by two of the following three (3) 

membe,~: Gordon K, Howie of 15372 Antelope C1·eek Road, Rapid City, South Dakota, 57703; 

Ga1·y A, l· owle of22990 Sharpe Road, New Unde1wood, South Dakota, 57761; and Shadrach F. 

Howie of 15597 Antelope Creek Drive, Rapid City, South Dakota, 57703. Management ot'the 

company hall be limited to the members of the company. Only members can be managet~ of the 

Company, The two manage,~ she.II be selected by mnjOl'ity vote oftltc thl'CO members, 

Th duties of the managers shall include all d1.tties and activities necessary to operate and 

manage tf.e Company as pt·ovid~.d in this agreement, The managers shall meet at times upon 

whfoh the shall determine. Except as othe1wise provided in this agreement. questions related to 

Company matters s!1all be determined by a majority vote of the managers. A designated manager 

shall, wit approval by a majority of managers, hove the authorlty to repi·esent Md bind the 

Company on all membe,· appt\Jved mattel's except us othetwise pl'ovided in this agreement ttnd by 

law, prov ded that a manager may not b1'nsfer as defined under SDCL §47- 34A-101(20) and 

acts ame datory thereto, an interest in Company property, othe,· than In tne normal course of 

Comp~ny business, without the wl'itten consent of nll mombers. The Company shllll iltdemnify a 

mnnaget· r member for liabilities and eKpenses incurred by the manager or member in the 

ordinary ourse of conducting Company business to the extent permitted by law. In the event n 

manager ies and/or ls ,·eplaced due to death ot other cause, the active managers may oonthmo to 

opernte tit company in accOl'dance with the section on membership change. 

4 
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5 Capitol ConMbntio11•• The members shall be deemed to have made the 

followin capital contributions to the Company 

~ Form ofContJ-lbution Yol.u~ % ofTotql 

Go1'<lon I .Howle CASH $10.00 33.33% 

Gaiy A. I Iowie CASH $10.00 33.33% 

Shadmc!t F. Howie CASH $10,00 33.33% 

F ture capital contributions may be made by tl)e members. The falh1re ofa member to· 

make sue a contribution shall not constitute a violation of this agreement. Capital contributions 

may not e withdrawn except by the majority vote of tho managing members. 

Th members, Gordon K. Howie, G~t)' A. Howie and Shadrach F. Howle shall ••ch own 

a 33,33% interest in the Company. 

6. )!rol!ts nnrl l,mso,. Tl1e net profits oftho Cu1np,.;,y shall bo cliviclod among 

the throo ( ) mornbers (Gordon K. Howie, Gary A. Howle and Shad,~ch F. Howie), 01· tl1eir 

designO<Js or estates, and the not losses of the paitnershlp shall Jikewtso be borne by the 

three (3) embers (Gordon K, Howie, Gary A. Howle 011d Shadraoh F. Howle), 01· their 

. deslgnees or estates, all in propol'tion to the respeotivo capital co11tributlons as set forth in 

this agree, ent. 

7, Distributions. Dlstl'ibutlons to the three (3) membexs (Gordon K. Howie, Gary 

A. Howie nd Shadruch P, Howie), or 1heil' de8ignocs or estates shall be made In the amounts., in 

the manne ·, and at the times determined by the managers. 

8, Membership Changes. No new member may be allowed in the Company oxcept 

as a repla ement for existing members, A member may retit-e from the Company by delivering 

ninety (90 days pl'io1· written notice of such 1·etlrament to the manage,·s and to each member, A 

5 
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member I y be ~.xpelled and replaced only for cause and only upon the unanimous vote of all 

Qther me bers, Cause includes a willful atlfl substantial breach of this agreement, conduct 

prej11dici I to the Company and Its tnembers,io1·the inability to pel'fbrm his/her job, The estate or 

beneflola !es of "retit'lng or ~><pelle~ member shall share in the p,·ofits as if that member we,.., 

st111 an ac ive member, with disposition of such profits to be determined by majol'ity vote of the 

active me bers. 

9 Meetings and Voting Rigllts. An Mnual meeting of the members shall be held 

each year on the 1st day of June. Special meetings of the members may be called by the 

manngers or by the members as p1·ovided by Jaw with a minlmurn of two days advance notice 

unless the mernbel's ag~ otho1wise, Notice for any meeting can be given by certified mail 

when dee ed appropriate m· by email and must be given when rnember cnn reasonably receive 

said notlc . 

A ajority oftlle members entitled to vote shall constitute a quorum at any meeting. 

Except as o heiwise provided in this agreement, n majority vote of the members shall carry any 

action pt·op sed 01· deti;rmined at a tYt~cting, A member may walve notioo of atty 111eeting and the 

members m y ncl without meeting to the extent permitted by law. All active members are entitled 

to vote and 11 active members shall have equal voting right.s. A member may elect to attend 

meetings vi t'01note connections. 

A ember may designate a proxy by written designation de! ivered to the othe1· members, 

Any design ted proxy sl1all be entitled to atte11d meetings of the members and managers and vote 

on mnttel'S . ubmitted to the membel's, A proxy shall onlr remain valid for the period of time 

speoifted in the written proxy. A member may limit the powers of a proxy by specifying any 

limltlltions n such wl'itten proxy. 

10 Transfe1•s oflnter•~ts. Without prior approval by all members, a member 

6 
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may not I 1cu111ber, 1,·ansfer, o,· sell his or her interest in the Company, Any such sale or 

trnnsfel' all be subject to a right of fil'st reft1snl by the non-selling members, The value of 

any such ransfe1· OJ' sale shall be Its market value without goodwlll 11s determined by a 

qualified ommerelal appraise!', in the event of a dispute In value, the disputlng member 111ay 

hire anot e,· appraisal at thnt member's e><ponse, The value shall be taken as the average of the 

appraisal but not Jess than 95% of the high appraisal. 

No company assets may be used to secure personal loans or made subject to 

levy by a 1Mmber'• personal creditors, 

11 Books, R<>eorcls, and Repo,•ts, The fiscal year of the Company shall be January 

1st throug December 3 Isl. Tl1e Company shall maintain full and accurate books ofaccount, 

which sha I be kept at the Company's principal office, and genel'IIII)' acc<:pted :nethods of 

accountin , shnH be employed. The company shall maintain 01,e 01· 11101•¢ btm.k accounts, and alJ 

moneys ,·e eived by the Company shall be deposited therein, Only a designated manager, as 

determine I by m~jority vote, shall be authol'ized to sign Company checks, Each member shall 

have the rl. ht to inspect and copy the books and records of the Company durhig noimal 

business h urs, and copies of tbe Company's income tax retUl'ns shall be made available to the 

membe1·s romplly after becoming available. Completed 1-eturns must be made available to 

members · least thirty calendar days prior to the standmd personal tax l'etum date of that 

member. 

12. Ge11eml Stondords of Conduct. A member's uuty of loyalty and duty of care 

to this me1 ber•managod company und i1,, othormembers shall be I) to refrain from compoting 

with the cJ11pany In the conduct oftlte company's business before tho dissolution of the 

company, ) to refrah1 -froi11 deali11g with the compat,y in the conduct or winding up of the 

company'. business as m· on behalfofa party having an Interest adve,·se to the company, 3) to 

7 
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account t the oompany and to hold as trustee for ii any prope1·1y, profit, or benefit derived by the 

membe1· h lb• conduct 01· winding up of tho company's business 01· derived fi'Om a use by the 

n:ember o the company's property, lnoluding Che appropriation ofa company's opportunity, and 4) 

a mombe1· shall disclmrge the duties owed t<> • membeMMnagecl oompnny ond Its other members 

under Sou , Dakota law or undor this operating agreement and exercise any rights consistently with 

the obllga Ion of good fu!tb and fair dealing. 

I , Continuation of Business, Upon the death of Oot'don K. Howle, Gal'y A. Howle 

or Shadrn h F, Howle, such membe!''s interest in the company shall be ti'ansfet·red to the estate of 

the decea ed member. A dec<Med member's lnte,·est •hall be adminislel'ed by• replacement 

mornbel' p ~iously designated by the membel', An oxpelled members intel'est In the company 

shall be Ir nsferred to another member selected by the re!"ainlng two membe1·s. The remaining 

memhe,·s hall conside,·, hut not be obllgated to appoint, a t·eplacemont for an expelled rnembe1· 

recomme ded by the expelled member. Full voting l'ights shall be transferred to any such 

1-eplacemo 1t. Upon the retfrement, resignation, expulsion, bankruptcy or death of a member, the 

buslne,s o the Company may thereafter be continued by the remaining thro¢ members, which 

shall incl e the replacement membe1·s. 

14 Terminat!ou, Upon the dissolution of the Company when the business wifl not 

be contin ed as provide4 In this agreement, the manager(s), shall promptly wind up the business 

and affai oftl1e Company. Upon the winding uri of the business and affuirs of the Company, 

the assets fthe Company shall be distributed as follows: 

(a) First, to the creditors of the Company, including members who are creditol's, in 

sa isfaotlon ol'the liabilities oftl10 Company other than liabilities for distributions to 

m mbers, 

(b Second, 11mportionately to membei~ and fOl'mer members as distl'ibutions owed under 

th s agreement. 

8 
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(c Thh·d, proportionijtely to membel'S as distt'lbutions for the return ofthelrrospective 

ca ital contributions. 

(d Fomth, to membern as distributions in 1·espoctto their membel'Ship lnte1"ests In 

p, portion to their respective interests, 

15. Amendment. This agreement aud the Attioles ofOrgimizatlon may be amended 

by a majo ity vote of the members, except that any pmvlslon in this agreement or In the Articles 

of Organ' utlon that specifies a membership voting 01• consent requirement of groate1• than a 

majol'ity II ay be amended only by a membership VQte that is equal to the voting 01· consont 

requirem t specified in the provision sought to be amended. 

16 Bl11dh1g Effect. The agreement shall be binding upon the members, thel!- heirs, 

pe,·sonal ,. presentatlves, assigns, and successo1~ in interest. 

17 Lognl A~tiou by" Membe1·. In the event of a member-initiated lawsuit not 

approved y majol'ity vote anC: involving the Company, a member of the Company, or 

someone oing business with the company, the membe1· initiating the legal aotlon shall be 

11,ble fot• he attorney's fees and costs inourrod by the prevailing patty. 

l'l'NF..SS WHEREOF, the undersigned has executed this agreement as of•.he date 

.Howie 

aC)f 
Yfc,t,..,.,,__ -

Gar A. Howie 

Sha rach F. Howie 
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[H Blnck Hills Association of REALTORS• 
PURCHASE AGREEMENT (5) 

E!QUM. IIOUUIN.IJ 
Ol'l'QllTUUITV REALTOR'. T!,ls I• ,i legal a11i/ b/nr/ing cofl/rac( betwm1 tlte B11J'li1' 11111/ 8el/e11 l/1101/11//y 1m1/e1'Stoo1l, seek legal a1Mc,, 

Agency Dlsclosm·•· Buyo1· and Solle1· oolmowledge that they hnve received • copy of an agency disclosure. 
/RI This ls a Limited Age110y Trnnsnotion. With !he knowledge nnd understondhtg of the •~p)anntlrut of lilnlted agency, Buyer und 
Solloi· authorize and lnstrnot the Broker and Licensees to act as limited ageats ht this lrl\usaclion by Initialing below: 

Buyer lnitinls: ~=~== ______ Seller lnltials: _~---------
1. EARNEST MONEY DEPOSIT-PARTIES TO CONTRACT -.PROPERTY: 

Received froni Alp/111 Land Co1J!pn11y, LLC Buye1·, Eames! Money 
□Certified Fmtds or D Clu,ok in the amo1mt of (iif!,00 ) •---· · ----······-- DOLLARS 
will be payable lo O L!sih1g Company or D Escrow Clo,ing Agenl. Upon acceptru1co of 01ie1·, tho oai11est money 111uol be 
tendered and deposited 110 later tha11 the next legal baJJldng·dny dfter acceptance of ofrer, lf 1he agreement to purchase does not 1 

close, regardless of tl1e olrcumamnoes, nil parties must agree to the release of the eamest money. UJ1dl s11ch agreement ls signed 
or unt!I ena·y of appr-OJlriate 1)()\1£1 01·de1·, the e&rnest money shall remain with 1he Listhig Company or Escrow Closhig Agent and 
neltho1· slmll be llnblo for Interest or dlllllllgea relative thereto. The property is legally described ns: ________ _ 
Legal Description A1111cl1e1/ 

County: Pe,111h1gtrm , State: _S_V __________ ~--
also k11ow11os: TBJ) Westgate R1/ 
Selle1's n01110: l/./dgeJ11001T Motel a111T M1111or, LP «11d JIP Park, LP 

2. PURCHASE PRICE: The totlll purchase price to be($ 4,9.U,924.00 ) Fo111• M/11/011 Ni11e H1111tll'etl 21w11.,a1ulMire 
H1111ilrai/ 1lw1p,-Fo11r---------- DOLLARS. After ear11e,t money is credited, tho remaining balance is to be paiil in full by 
the Ifoyor at closl11g. 

3, MUL 11PLE OFFERS: Buyer ncknowledges when In a multiple offer slluatlon, all rellponses 8l'e dh'ected by the Seller and at their 
discretion. 

4, APPRAISAL: This offer D ls or lE] is not sul~ect lo tho prcpei1y opproislng fer at lenst the 1,11rohase price. ApproisJJl D will 
be ordered / D will Ml be ordered ,mtll any homo inspection cont~oncy is removed. 

5. l'INANCING: This offer is contingent upon Buyer obtaining • new LJV A, D FI-IA, D Conventional, 
01· D -~~~~=~~~---,--,, typo of loan. A letter ofB\lyer's Joun s!Rh1& ftum ~.,.,-.--,.---~-~--­
□ is attached or O will be delivered by · (dnte), :Sllyor sbnll pay lho nppropriate down pnyn,ent 
reqQ!rod with this loan, In-lieu-of-otho,· instn,ctions, Buyer is to pay any !0011 discount or funding fees, if nppli¢nblo. Buyer ngrnes, 
within seven calendar days, to mnke application for and dillgontly nnd in good foitl1 endeavor to secure a new loan, poy all 
flpplication fees► unct to sign nll fiuanoing documents wi.thout delay. Buyer uluo agrees lo iuunediately deposit with the lender, nt 
time of loon application, ull required funds for credit ,-.,poxt nnd npprolsal; nnd nuthorizes lender to iumted!ntoly order, unless 
otherwise agreed. Buyer reserves the right to obl!dn altemntlve furn11oing as long as there are no increased costs to Seller. 
D Assumption. See Attached Addendum. 
D Co11tr11ct for Deed/Pl'lvnte l\iortgngo, Soo Attached Addendum, 
[El Cllsh. This is a cash offm·. Tho remaining blllnnce of S ______ will be paid nt closing by oe,·titled check. A letter of 
verification from NIA regarding the availablllty of funds D ls altached or 
D will be delivered by ·=..--=,,-r.-....-, (dote). . 

6, lIOMEOWNER INSURANCE: Offer O ls or LJ Is not contingent upon buyer obtaining proof of insurabllity within __ 
cnlendnr day(s) of acceptance of offer, exclirnive of tho day of 0C<)eptance. If so contingent, and if Buyer hnsnot provided written 
confirmation of such insurnbllity or lack thereof to Seller within !he specified lime, then this co11ting011cy sboil expire illld ail other 
tem1s oftltls agreement shall continue 1maffected. 

7. PERSONAL PROPERTY: Tho following lte1ns of pe1•onal pro1>erty, free of liens nnd without w&rranty of condition, ,hall be 
trnnaforred to Bnyer by a separate Bill of Sale: ~N,~1/A~-----------------------

8. SALE OFDUYEll.'S PROPERTY: 
A, IR] TIiis offm• is not contingent upon the sale or close of pr~el'ty owned by the Buyer. 
ll. D TIiis offo1· ts contingent upon D Ute snle and close or L..J close oftlte buyers property Jo,mted 111 (address h!cluding cily & state) 
---------,------=..-c=-,---,--•" Owlthin....,.-,-,--,,- calendar day(s) ofacceptanoe of 
offo1·, exclllsive of the day of accept an co or I] w!tliin the time speclfied for closing the Seller's properly, The Seller shall have the 
rigl1t to contim1e to offer the J>roperly for sale and accept any off em under the following 10,ms: (NOTE: It offet· is co11tinge11t, 
Buye1· 1' to check one of II•• follmviug:) 

l) D Seller may accept other offers until the contingency cltlUse is removed in writing by the B11yer. If miother offer is 
nee opted by the Seller, the Seller will notify the B1tyer that tl10 oontmct ls no longer valld and deposits will be l\ltt1111ed 
according to 1,arag 1 l of this ag,oement. If the Buyer's property soil• within the above stated time, the Buyer agrees to 
buy at1d the Soll agrees to sell •. ccorcling to tho lerlllS agreed to herein. /I . ,() _f 

ltdtlals: Duyo1·: . ..,_~'------D•te: .L' I O • R' 'i..___ Selle1·: ~"t5/£--D•t•: .2.// ()/::,_ » 
Buye1·:_~ ______ Date: __________________ Solle1·: _____ . _______ Date: ______ _ 

8/fl1a!N: &11380!l•'/OD15Nl034011' 
Piop11red by: i<ellY How11;1 j REMAX Ad>IMW.9$ I KellY@kell)ll!owle.0001 I EXHIBIT#! 

J.>ngo l of3 
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2) n Seller may only accept other offe,·s s11bjec1 to th• rights of tl,e Buyer. If the Selle,· accepts another offe1·, Seller wll1 
give 11i'e Buyer wl'itteu notice of the fact, Within __ !tour• of ,~eel pt of the notice, the Buye1• will pt'Ovldo a wdtteu 
waiver of the co11ti11goncy on the snle nnd close of the Buyer's prope1·1y, or this agreeme11t wJll ter1nluate withollt l\1rthei· 
notice and deposits will Ix, retumed neoo"liug lo pnrngropli 1 of this agreement. Upon wniver of this coutlngenoy, Buyer 
Wnn·ants and will demo11strate to the Sellefs ,ntisfaction thnt the ftlnds needed for closing will be available nud the Buyei's 
nbility to obtain finm1clug la 1101 co1tti11gont upon the snlo nnd/or close of nny propeity. 
3) D Seller may acoep: back-up offers, s11bject to the rights of the Buye1·, until the tlJl\e period ,pacified in paragraph SB 
above has expired. After the above-specified lime, tl1is offer becomes void unless au extension is mutunlly agreed upon ht 
writing. 

9. Tl'fLE: Merchantable title shall be conveyed byWnrmnty Deed or such other conveynnce ins11,m1ent, sufficient to convey good 
mid merchnntnble title, properly signed and with rho nece,onry Stale Transfer Fee p•id by the Seller nt the 111110 ofrecording, At 
Sellel"s expense m1 owners D Stni1dard, or 0Stm1da1·d with mn-terin! •nd labor lien (mechanic's lion) covemge, or D Full 
extended coverage policy of titlo insurance to be provided (iuch1dos requil'ed full botuidary survey). The ll!onet•cy difference 

·· ·between •·•tm1darcl 011d-full•extended policy shall be paid by[3 Soller 01· D Buyer,,Buyerto taketltle as:{3 Mrurled Go•1pte, 
ns joint tenants with rights of survivorship; 0 Joint Tenants wi01 rights of survivnrsbip; 0 Tenants ln Common nnd not ns joint 
tenants with l'iglits of smvivo1~hip; D Single Person; or [BJ A Soll//1 D11kota LLC. B11ye, to pay (,;1• m,v Ii/le co111111/tme11t 

10, WALK-TIIROUGH INSPECTION: Buyenvillhave the dght lo conduct a walk-through hwpection of the property wltttin 24 
hours prior to closing to verily that the inecilllulcat systems ore in working order lllld that tho proporo/ la h1 sublltautiatty the same 
condition as 011 the date ibis agreement wns wl'itten. All person•! p1•opei•ty, including rof\1so, not i11cluded In the pul'Ohase pl'ioe 
shall be removed by tho Seller prior to closb,g. Seller states that the heating, pllunbing and oleotrloat systems wlU he in wnrking 
condition on the day of oloslng unless o:l1erwise stipulated below. (NOTE: These l'epresenlatlons are so/e(i• that of the Seit.,; and 
no responslb/1/ty o,• llohllity therefo1·• Is a,·ceptad by the selling o,• /is/Ing Broka,· or the/I· <1genrs and employee.,.) 

11, SELLER'S DISCLOSURE: (select one): 
A. D Buyer hns received Seller's l'mperty Disclos\1re Statement. This offer Dis/ li!}is uot contingent upon Buyer receivhtg 
and ncoepting cinrifkation of the following items within ____ calendar day(s) of aooeptonce of offor, exclusive of the day 
of ac~tanco. --,---,--,,-,,.-,,-.,.-~-,----,----,---,--,-,.---=-cc7."---,----------­
B. LJ Tho parties aolrnowledgo that no disclosme stateinent is required by mason of tl10 following: ---,c-,;--,--=~~-

12. LEAD.JlASEO PAINT STJl:l'EMENT: Iftlto S•ll•t'• propo1ty has a residoutfal dwelling, which WM built prior to 19?8, B'1yer 
is notified tlll\t s11ch properly may present exposure to lead. Seo lead-based pahtt disclosnre, lf applicable. 

13. INSPECTION OJJ PHYSICAL CONDITION OF PROPERTY: Buyer and Seller understand the JJlllpo,le of aproperry 
inapoc/1011 Is to /11form!ed11cate B,rye,· of condltlo,18 and/11/111'0 ma/n!(mance ofp1'Qperl)' and Is not deslgn,d to be a point of 
1•rmegotlatlon of the p,wchas• price. Buye1· ocirnowledge, 1llat Buyer has Ute option to obtain propol'ty inspection services and it is 
recommended that such services be obtained from a llconsed professional. 
This offe1· D Is I IB! is not contlngout upon Buyer, at Buyel''s expense, obtaining• Prape11y Inspection which mny lnol\ldo, 
but not be limited to the 11hysicalt structm"Ul, mechanical, pest., geological and envlronmental~contaminalion eonditions relating to 
the pl'Ope11y. These inspection options will bo completed and written notice of the results glvo11 to the Soller or Seller's agent within 
~~--calendar ooy(s) of acceptance of offer, exclusive of tl10 day of acceptance, or the inspection options shall expire n11d 
all other terms of this Pm-chase Agreement shall continue unaffected. 
Iftl1e inspection(•) reveal conditio!lll m,satisfacto,y to tho Buyer or unknown to the Soller, the parties to this ngree111ent shalt have 
the following options: Buy01· wlll accept the existhl!l condition; Seller will corroot Ute existing condition aud provide certification 
from an ill8pector tlmt the condition has been remedied; or Buyer ni1d Seller will negotiate a settlement. If 110 written ag,-eement 
c!\n be ,.,ached on ·rt,e ,esults of tl10 luspection witllin __ calondor doy(s) of the date Seller or Seller'• Agent irnotifiod of the 
results of tho i!lspeotio11(s), excluslve of the dote of noilfieatlon, this ogreoment shall be deemed Jl\lll and void in its entirely. 
D Buye1• accepts lnspectton(s) ns provided by Seller, subject to clndflcntion of tho following items: _______ _ 

D Buye1· he,.,by wolves lb• oplloJl to ho\'e m1 imlependont l1m11e lnspecto1· nssess the condition of tile 1u•o11el'ty, 
____ (Buyer lultlals) 

14. HOME WARRANTY: -Buyer and Seller understond tl101·e ore home warranty plans avullable and tlmt either potty may secure 
such wammty nt their oitpense. 

15. IMPROVEMENT LOCATION EXHIBIT OR SURVEY REQUEST: (Buyer to check one of the following) 
D New l11!JJ1'.0V0me11t Location Exlllblt (Soller to provide). Tho p111p<>s• of 011 I111provuma11t Location Exhibit Is to prov/do a 
1·e.1wei!>'Cntatfrm of the itifon11ation gatlwrad at tho tlmo of fn~pactlon, It I,~ bas ad mt ax/sting but not co1·?flrmed boundary evtdoncll 
and is subject to any lnaccw•aales that ct bmmdai)' 8111•vey might 1 ·awal. No property ()Ol'IUJl'S will be ,ret and no warranty as to thtJ 
location of the tnw boundal'y of lhe subject p1-01:xwty ls extended to the present 01-·firht1•s owne1's or occupants, 
D Iloun1la1-y Survey a111l Im11rovemcnl Location Exl!lblt (Soller to provide, however the m011etary difference betwee,1 a 
looatlon exhlblt and n houndaiy smvey ,hnll be paid by the Buyer). 711e pwpose of a Boundai,, Swwy is to prwide verified 
bo1111da1,, l,1fo1•ma//on <is the bas/., for the improvement location exhibit. 
O Bound11ry S111vey Land Only, Paid by b11yer unless othenvise agreed upon herein. 
[RI No xui,vey o,· eshlb ti. required by Buyer. 

D 01hel' _-:;;,"::>lt"-----::::---;:::;-:·-;-:--::--::::---::-::::--::--.-r---::::---::-;----;--:----
lnttlnls: Buyen,c-,,w:--==--Dnto:_--',;J-'-, _~_,_fur>_•'_,.Joc,;J'.,,,.,.__Seller: @ltd Dato: g J;o /-7L__ 

B11ye1·: Dnte: Scile1•: _______ D11fc: __ 1 __ 1 ___ _ 

'iruiQilk' 053aa~,1ooior-ooa1ote 
Prnpafcllb)ll1WllyHov40 I R'iff.;IAXAdVan!age I kefl~kellyh®1$-.oom 1 

-------·--····-·-"·Pllgt;t l of3 
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16.l'RORATIONS: 
Tuxes> :1'ents and homeowners nssociation fee.~ are: 

IEJ to he p1·01·nteil to C/os/11glJ11/e (date), Tho tax proration shall be based on the previoUB yelll's 
taxes, 01· as agreed between Buyer and Solle,· ill paragraph 21 below. (NOTE: Buyer mid Soller acknowledge that taxes are 
computed 011 assessed valuation and mill levy and these figtu·es change from year to ye..-, detenn!ned by changes hi city, 
co11n1y and school budgow,) O notto be p1·orated , 

Buy01· ls awn1·e thnt residential pl'operty tnxos mny 01· may not be based upon Owner Occupied Stains, Buyer is aware lllat 
soller(s) may change the stiln1s between November 1., ___ and March 15, ___ unless othenvise agreed upon in wxitlng 
(see Other Pl'Ovlslouo, item 21), 
Any fuel oil, or propane stol'ed 011 the property D wJll or D will not be prorated or re111oved, . 

17. l'OSSES$1ON/CLOSING: Possession to go to B,1yer Nove111bar 1, 2019 , Closing will toke place 011 or before 
, ..... J'JJP . .... .. (dote).Jl.scrow.closing fee ialo.bMnid.byll.uyerlllJl~»uequb:o\lby YA.Jo.b.e.rmidby.Seller, .... 

18. DEFAUL 'r: In the event either pm-ty deflmlts under tllls ngreemont the pnrtie, shall hove all remedies nllowed under the law of 
1110 State of South Dakota lnchidiug h\lt not limltod to the right to "" for specific performru1ce or forfeiture of orunest m0110y. 

19, CHOICE OF LAW: The laws of South Dakota gevom this tmnsnotion, 
20, OTHER PROVISIONS: 

See nuached A,lde111t1111i lo l'urcha,,e 4~&1111111111. 

21. INTEGRA 'rlON AND MODIFICATION: 11iis writing contahl• the 011tire agl'een1ent between the parties and there are no other 
oral or collateral agreements of any khid oxce1>t those contained herein. Tbls Agi•oment may be changed only by written 
ngreement signed by the pol'ties. 

Tlils is" kgal hi11d/11g co11/raat bebveen tJ,e B11)'er n11tl Seller, if110/ rmtlei,/aod, seek legal at/vice. 

Dnted this f:::'~~ /tJ I 2,Q c2 at /( : 0 ti ~ 0 pJD, 

11ds ngteem.entis voldifnotn_ccopted by lh~ se[lei·before /~ Da,m. ~ on the / r)lty of fiw:tW "'lf41. ,,,a{);J-5:, 

-=---c-=--::,-,---;;-:--:-s:---x _____________________ _ 
Buyei's Nnmo • Typed Printed Buyer's Signature 

Tb• fo1·egoing Is · 11ccopted, D countered (see attached counter offer), or D n~t•II 
on thls J_tP!:d- ~f<Wl&rl4f f it:&¾3 nt ( I ! '3 t:I f!:'ln,m, 0 jMll, 

See s/gl{a/11rap1,g• {{//ac/wl X ________________________ _ 
Sellot"s Name .. Typed 01· Pri11ted Seller's Signatme 

-~,,.....,....,..,---:,,--,--::--,-,.-:--- x------------------------Soller'• Nome - Tyt>•d or Prl11t-0d Sellei's Signatm~ 

~lln•mc!l!@l!ji/!tf!,.if1Lfiill[f$171JJJ!JlJ1Wll_f1J/li~f.tJl[lfi/fl_,-fl!Jl!JJJt.-11M£ffllTii@fli/JJ!Ji!J/JiJJlf!f/b!#l!ff!il@ 
REIMAXA,1/i•a11/t1ge K=. =•l~~~• R"'o~1~,l~•---------------

Se11ing Compuny Soiling Suk:sp\11·sun_:-_ _O Seller Agent, 0 D.]X,;i" Age11f1 
fRI Ltmitod Agent, 0 Transaction Brokert LJ Appoh\ted Agent 

RE/MAX A,1/pantage Kt?//,)• llowle 
Listing Company Listing Salesperson 

Copyright Cl :2010 BlnokF.11111 Aaoocl«tfon ofRltA.f.TORS~. AllRiQlW;. R-e11ew$d 
_____ ,, _____ ,. _________ '.!!,i_ii fumt ls autliol'ized for tlu~ tts0 of ttu~ members oflhe Bfnck_ ~!.~~ Associ~tion of REAL TORS'" only. (1'0Vise.d) DHAR $>/I!> 
-aarlnJri: os,o00•7G016NJ034019 
Prtiperedby: !WllJHOWIO I REMAXAdY11nloge I kelly@kOl~hl)l/,'jq.(:l)l'l'I [ 

11!!,Forrn 
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Signature Page 

Buyel'(s): Alpha Land Company, LLC 
SellM(s): Ridgewood Motel and Manor, LP and HP Parle, LP 
Property: 'l'BD Westgate Rd 
Date of o!'iginal purchase agreement: Februaiy 10, 2023 

Buyer: 
Al()ba Land Company, LLC, 
• South Dalrnta lhnlte<l liability company 

Seller: 
Ridgewood Motel and Mmkor LP, 
a Virginia limited partnership, 

By: Howle Propc1•tles, LLC, 
a Virgh1la limited liobllltycompa11y 
Gene al Partner 

By:~~~,-f!-'£{1<.h/1,j~-
Namo: Gary owle 
Titlc1 Mnnngb1g Member 

Seller: 
HP Park LP 
A Virginia limited partJ1ership, 

By: Howio Propert1e,, LLC, 
a Virglula llmlletl ll•bllity com1rnny, 
General PartneCffi 

By: 0~ tfW1,(' 
Name:"GaryHoe 
Title: Managing Membe1· 

Filed: 11/14/2023 9:02 AM CST Pennington County, South Dakota 51CIV23-001344 
- Page 61 -

Appellee Appendix_35 



ANSWER /INITIAL RESPONSE ($25): Defendants' Answers to Verified Complaint and 
Counterclaim - Scan 2 - Page 5 of 6 

LEGAL DESCRIPTION: 
THE NORTHWEST QUARTER OF THE NORTHEAST QUARTER (NW1/4NE1/4); THE SOUTH HALF OF THE 
NORTHEAST QUARTER (51/2NE1/4); LOT A IN THE NORTHEAST QUARTER OFTHE NORTHWEST QUARTER 

(NE1/4NW1/41, ALL IN SECTION TWENTY-SIX (26), TOWNSHIP TWO NORTH (T2N), RANGE EIGHT EAST OF 
THE BLACI( HILLS MERIDIAN (R8E BHM), PENNINGTON COUNTY, SOUTH DAl<OT/\ 

LEGAL DESCRIPTION : 
THAT PORTION OF THE NORTHWEST QUARTER (NWl/4) OF SECTION 26, TOWNSHIP 2 NORTH, RANGE 8 

EASTOFTHE BLACI( HILLS MERIDIAN IN THE CITY OF BOX ELDER, LYING SOUTH OF INTERSTATE 90; 

EXCEPTING THEREFROM RAILROAD RIGHT OF WAY, AS SET FORTH IN INSTRUMENT RECORDED 

NOVEMBER 21, 1906, IN DEED BOOK 24, ON PAGE 54; AND ALSO EXCEPTING THEREFROM LOT A OF THE 

NE1/4NW3./4 OF SECTION 26, T2N, R8E, BHM, AS SHOWN ON THE PLAT FILED IN PLAT BOOI< ll, ON PAGE 

54 IN THE OFFICE OF THE REGISTER OF DEEDS, PENNINGTON COUNTY, SOUTH DAKOTA 

LEGAL DESCRI PTlON : 
TOWNSHIP TWO NORTH, RANGE EIGHT EAST OF THE BLACK HILLS MERIDIAN PENNINGTON COUNTY, 

SOlffH DAKOTA 

SECTION 23: LOTA OF SE1/4SW1/4 AND LOT B OF SW1/4SE1/4 AS SHOWN BYTI-IF. PLAT RECORDED IN 

8001( 40F PLATS ON PAGE 67; W300' OFSE1/4SE1/4; E380' OF THE W680' OFSE1/4SE1/4; E 601.28' OF 

SE1/4SE1/4 LYING SOUTH OF RIGHT-OF-WAY 

SECTION 24: W2062.41' OF SW1/4 LYING SOUTH OF RIGHT-OF-WAY 

SECTION 26; TRACT AOF NE1/4NE1/4AS SHOWN BY PLAT RECORDED IN BOOK 10 OF PLATS ON PAGE 

236 

LEGAL DESCRIPTION; 
TOWNSHIP TWO NORTH, RANGE EIGHT EAST OF THE BLACI< HILLS MERIDIAN PENNINGTON COUNTY, 

SOUTH DAl(OTA 

SECTION 25: NW1/4 I.YING NORTH AND WEST OF SUNNYDALE ROAD EXCEPTING THEREFROM PRAIRIE 

OAK SUBDIVISION 

SECTION 26: NE1/4NE1/4 LESS TRACT A 
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ADDEN.DUM TO PURCHASE AGREEMENT 

Buyer(s): Alpha Land Company, LLC 
Seller(s): Ridgewood Motel and Manoi·, LP and HP Park, LP 
Propel'ty: See Attachment A, Legal Description 
Date of original purchase agreement: February 10, 2023 

1, The execution of this purchase shall be in parcels, the size and location of which shall be 
determined by the Buyer, at a price equal to $3,710.00 per acre. The buyer also agrees to 
pay the Seller an amount equal to one third of the net profit from sales of property as 
portions are developed and re-sold by the Buyer. 

2. The buyer wlll be responsible to pay all taxes, Interest and Insurance on the entire property 
from April 6, 2020, 

3. Buyer acknowledges that approximately 779 acres+/- of the property were used as collateral 
for a mortgage against the property, Buyer agrees to make all payments related to Seller's 
current mortgage or Its replacement to Include all Initial costs associated with obtaining the 
mortgage and all terms of repayment. Any principle paid by Buyer during the term of this 
agreement will be reduced from the balance owed to Seller. 

NOTE: ALL OTHER TERMS AND CONDITIONS TO REMAIN THE SAME 

Bg.ycr: 
Alpha Land Compuny, LLC, 
a So11tlt Dakota limited l!ablllty company 

By• . 
N me:,G owl• 
Title:"' !inglng Member 

I 

Seller: 
Ridgewood Motel and Manor LP, 
a Virginia limited partncrsbip, 

By: Howie Properties, LLC, 
a Virglnla limited liability com1iany 

Gen~cl'al Partn~ / 

By: ~ Nan-,e"'rd"''a-,""-y"'H~ ..... -...,.,=~-
Title: Managing Meinhor 

Sellen 
IIPPal"l,LP 
A Virginia limited partnersllip 

By: Howie Properties, LLC, 
a Vlrginin limited liability company, 

By: G:n~.•rall'_•~-t~••·. -

Name: Gary Io 
TiHe: Mllnaging ember 
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From: Richard Braithwaite <rbralthwaite@bcbank net> 
Sent: Thursday, December 16, 202112:54 PM 
Tor Gary Howle <gil.!:.y~@hotmall.com> 

) Subject, Development Loan - Bo• Elder Property 

Gary: 

I have poured over all of your emails and docum·ent;,tlon you sent on the cash out refi~ance of the 779 acre track 
ln Box Elder and I have the foll owing questions that I need clarification. 

gu~sttan 1; 
. The operating agreement and the articles of org~nization list 4 managers for Alpha Land Company, LLC but only 
three owners. Is this correct) Yes. Kelly participates In proceeds lrom Alpha Land Company as \he Realtor oniy, 
with the _net clev~lopment profl~~ being divided among Cordon; Sha~, ~nd ni~. Managel'li are Gordon K Howle, 
Gary A Howle, Kelly G Howie, and Shadrach F Howie. The three owners are Gordon K Hqwle (33.33%), Garv A 
Howle, j3_3.33%), and Shadrach F Howie (33.33%). Who has autho/tty to transact business and sign loan d.ocs for 
Alpha Land (:ompa_ny, LLC? ote that Alpha Land Company does NOT own the land, but rather has the right to 
purchase portions of.th.e l.a.n.d a.s It 1, developed. Gordon has s gnlng authotltyJot-Aipiiail;n,Ti:ompany atdO ... 
each of the pa-rtne~s,_'['lith ~~pect to th0 ~w.~i.PsJ\i~~ow~ tl1el~~ti~rid have th~ as~l!m•~ debt that we would 
\ik~ refinanced, I have thef$\gn\ng_~u!bority as the Managing Member of How,e Properties, LLC, whlcnlSlhO ... 
General Partner of the two LPs, -·---- ·-----•- ·--.. · ----·--· ... .._ ....... ·----------

!lUestlon 2: 
What Is labeled Phase II real estate purchase contract dated 07/15/2019 In the amount of $2,338,650 wlth a legal 
description labeled Phase II approximately 80.54 acres, I thlh k the confusion there Is that the 80.54 acre 
description 1s for a portion of one parcel (tax Id 607~~) and 11ot fot the entire Phase II, which Includes six other 
parcels. The seller ls William Gl\<llng ETAL and the buyer Is Shadrach Howie and/or assigns. My understanding Is 
this purchase was don~ by $200,000 cash and a Contract for Deed In the amount of $2,138,650 carrled by the 
seller. see the chart below shbwlng ""I un,jersti'!nding of the two purchase contracts./;!. order t9 do a tax• 

... drlfil!:~~-~lle.~.1ge, _Qie purchased property had to bJa at arms le~~th. The oroper\y needed to be purchased while 
I was in the process of fin.ali,lng the sale of ,h.e mobile home par\ ow.ned by tM two LPs (sold fqr $6 m\11\on.) . .JL.. 

,n•e'!~:':'.!~,~;i.eX.'!.2.~ ~• at arms.lenJUl).foi• IRS _£1!rpos1s, Consequently, Shad p1Jr~hased th':_,PJQPS!~Y w!th.\~~--.. 
right to as~lgn. By l:'Y"h~Slii& th.~ prpperty fro in ~h_ad at e,n lncre~_sed price 'we were able to have cash from the 

.. exchanlie avQilable f<;;r lnl~al ciev~lopmenC" ' .... -.. " ··-,.,, ... -.... , '"·'. . .... . .... . - ., ... · · · 
. " ... •' . --· ' _,.,, 

'" ·--· ... 
; Box Elder .Proe.erty 
\779 acr~• 
:rot•I purcha_s•prloo: 

'Phao• 11 

Per email .... 
$ 4,9311924 

REP dat~cl 07/15/2019 . ApproK BO.S4 acresyer f/EP 

' Cas.li: $ 200,000 

.S~~.!~~~-t f!?~.P-~e.d:_ $. ~-~~~"~~o _ 
·Tota.IP~••!' _2, $ 2,33B,650 

REP d•t~d l0hS/2019 '"'" uni<nown 
1031 exchan~e: $ 2,465,962 

Cash: $ 
_A,sumption: $ 2,13.B,650 

Total Purc:-heise Prlee1 $ 4,604,612 
.. . .. - ··-

REP is Real Estate Purch(Jse Contract 
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Correction, to th~ above: 1.) The total pwchase price of $4,931,924 was for the entire ~1400 acres. The contract 
for deed was for the southern 779 acres of that purchase. 
2.) The 80.54 acres Is for tax id 60723, ~hlch Is one of seven parcels Included In the 779 acres. 

I have 1he real estate purthase contract (REPI for the inltlal purchase In the amount of $4,931,924.00 dated 
10/25/W19 wlth a legal description but no Indication of acreage amount. The buyers are Ridgewood Motel and 
Manor, LP and HP Park, LP. Down payment is $2,465,962.00. The rest of the purchase amount Is by assu_mption of 
existing Contract for Deed. I assume that the $2,465,962,00 is all 1031 exchange funds. Is this correct? Yes 

Your contract to purchase the property from Shadrach does not Indicate the number of acreage, but your email. 
says It is 779 11cres. I n~ed to make sure I understand corre.ctly that the only existing debt on the entire 779 acres 
Is the Contract for Deed In the a111ount ol $2,138,650. It this correct? That Is correct. 

Wlil the entire 779 a,res be vested Into the name of Alpha Land Company, lLC and the borrower on our Note 
(Loan) will be Alpha Land Company, LLC1 ts this correct? he land Is stlli all owned b the two limited 
p~ips.used.for-tl,e.J.rade, so;Alpha Laod (Qm11any..Jhle~n any land, T e have a Ci>iitracti.ta tight to 
buy the land asjill.J:le!l!llmi!l(!.. Sale of the land dlrec\lv would .!i:i_~~~nlftc~ .. :?nsequenc~~•r~ 
avoided by the exchange., !;\l~h,; land fompany does have the obligation ~1• respo'!Sffiie]!ifihe paxm•]ili;' 
however, as part of \he caatrru;t The third REP Is for the amount oi $4,931,924.00 with the buyer Alpha Land 
company, LLC ard the seller Ridgewood Motel and Manor, LP and HP Park, LP dated 01/14/2020, The REP states 
that this purchase shall be in parcels, the size and location of which shall be determined by the Buyer at a price 
equal to $3,710.00 per acre. Tl!ls ~Hows me to pay taxes on the sale of the exchahged properly (mobile home 
pai·~ owned by tile two lPI) ,:,ver .•n extended period of 1:!_me. Tl)._e amount ohhe po~m~'\lf'iie)narn!liln the 
cash used for the purchase, which Is partial compensation for no interest 6elng charged by the two LPs. . --

~,..,..,,,.,.,,,, ...... ~-··~·· -""'•..J."'"~,----"'..-.. ,,..,._,,__,~ 

For our loan, I need to know if the Bank will be taking all 779 acres a.s collateral. Is this correct? Yes. If \his ts not 
wrrect, then Ridgewood Motel and Manor, LP and HP Park, LP wlll have to pledge land still owned by the two LPs, 
but the problem m,w be how title In the land is currently vested at the County. We have to have clear title in first 
lien position to provide ·a loan and we would expect all 779 ~cres to vest over to Alpha L~nd Com}Jany, UC to make 
this happen. T~two LPs still own the 179 acres. Alpha Land Co'!_)pany was formed for the purpose of 
develtipment and does not own any land. --...c-., ... .:;,,,~ 

Question 3: 
The requested loan amo·unl Is $3,500,0'00. Per the payment schedule emailed, the principal balance on the 
Contract for Deed assul'yiptiol\ at the end of December 2021 should be $2,019,530.43. I know we still need to get 
an exact payoff amount for when we·can get a closing scheduled If we get this loan approved, but for now that 
would provide $1,480,469.57 available for accrued Interest, dosing costs, and funds for iutute deVeloprnent. 
ooes this match your calcuiati □ns? Yes. The bank has slightly different numbers, and puts the amount at 
$2,019,987.36 for _12/13/201. We Will make up ~ny difference so that this can be th~ amount of the payoff. WIii 
any of the funds actually pay for development of any lots or will all of the fund_s be us.ed as working c.apltal to pay 
for soft costs to get the developrnent approved through the City? our lnten~~~'t!P-l'"entjally as ~ IIQe of, 
c,edit for !terns such es lnfrastruct\ii~- , ••• ~ 

- < --

Q.uestlon 4: 

Will Kelly Howl.e have any ownership in Alpha Land Company, LLC? Will he sign a personal guarantee? ~elly has 
1/4 ownership of Alpha ~and Conwany, but Alpha land Company does not own any land until the brief period 
when we develop a parcel. Parcells will likely be 20-30 acres at a time. Kelly's ownership entitles·him to exclusive 
matkeling. Alll,ong other thfn~s Kell¥J"'11Lba.wJ)OI.1Sible..for-r.eauJtillg,b.ull<ls,.;,and.hfljpjrrg buyers obtol.n 
fin~ndng. ~•re that the loan repayments incurred with the financing will be pa\dfrom development 
';;;1es oiitof gross receipts before dQtQrminlng the net that wlll be divided three wavs. -

Question 5: 

, \ Do you have any drawn plans for developing the ~00 acrei that you are working on a permit with Box Elder City? 
,i N~ time The city Is currently exploring a TIF for cheynne Blvd, With an anticipated completion time ol ~------------'-----~-
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) 

) 

about threq years. At that time we would bel!IU.~tiY.e.ly.!leygJ8P,i_!le!)t .. ?~ _t~-~-7.?~,-~£1-~s, .. whl~h..rest.•:~J.r~~.-~~..YJ!.. .... ~ 
Chyenne Bl~d. If so, I wlll need a copy of the drawn plans and the development budget for the 300 acres. WIii you 
be developing all 300 acres with this loan7 If not, now many acres and lots will be developed? When wlll you 
have a d~velopment pP.rmit tn start the development? 

Q.uestion 6! 
our legal lending limit td'an lndlvlduai or an LLC or other Form of business registration is $3.5 million. We have 
already lent you funds lo refinance your rancli and build your new home and that loan ts un.der your name. As 
long as Alpha Land Company, LLC Is the new borrower we should not have a problem with lending Alpha Land 
Company, LLC$3.5 ml\lion. If we discover that we will have a legal lending limit Issue with this new loan request, l 
will have to se.ek out loan partlcipatio,n from other lenders to keep the Bank within our lending limits. Do you 
understand and agree to this participation If we ~eed to go that route? The borr9wlng entitles •hould be the tw.o 
LPs rather than Alpha Land Company. 

In any event, I will need a plat of where the development of lots Is going to start and be located within the 779 
acres. Get In touch with me If you have any questions, 

Sincerely: 

Richard Braithwaite, VP of Commercial. Lending 
Banner Capital Bani< 
4007 Greenway Street 
Cheyenne, WY 82001 
Telephone: 307-433-1555 Ext. 4422 
Email: rbrnlthwa!te_@bcbank,net 

~ Banner 
~ Canital 

IGANI< 
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ARGUMENT 

A. ACCURACY OF THE RECORD 

Shad's brief ("SB") accurately cited the record throughout and drew reasonable 

inferences from the evidence presented. Because Defendants challenge the accuracy of 

several specific and material facts, Shad addresses those assertions below. Defendants' 

brief is designated as ("DB") followed by page number. 

1. Alpha's Refinance: 

Shad reproduced the relevant portions ofBraithwaite's email contradicting 

Defendants' claims that Gary's LPs-not Alpha-were seeking the refinance and that 

Alpha could not obtain loan funding. The record does not support Defendants' claims, as 

shown below. 

Braithwaite was not seeking clarification of "who owned" the 779 acres as 

Defendants claim. (DB:25; CR: 1320-1321 ). At that time, the Propei1y remained subject 

to the Contract for Deed ("CFD"), and legal title had vested in neither Alpha nor the LPs 

but remained with the original seller until the CFD was satisfied. Any interest held by 

Alpha or the LPs was therefore equitable, not legal. Gary purchased the 779 acres from 

Shad by agreeing to assume the CFD, and Alpha immediately closed on its purchase 

agreement with Gary's LPs, making Alpha contractually liable for the payments.(CR:28-

36). 

Alpha had a greater equitable interest in the Property. Alpha possessed the 

Property, carried all its financial obligations, including the CFD, and held the right to 

purchase it. By contrast, the LPs agreed to assume the CFD but Alpha was ultimately 

obligated to make the payments. Id. 
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Braithwaite was not confused by the ownership or structure of the purchase 

agreement. He stated he had "poured over" all the documents and confirmed the terms of 

Alpha's purchase agreement, yet still concluded Banner was willing and able to lend 

Alpha $3.5 million. (CR:1320-1321). 

Nothing prevented the 779 acres from vesting to Alpha and it was the only entity 

with a real economic interest in the refinance. When Gary withdrew Alpha as the 

borrower, Defendants did not correspondingly remove Alpha's payment obligations from 

the purchase agreement but instead reinforced them by amending the agreement to 

include the replacement loan obligation.(CR: 1800). 

Defendants' criticism centers on Shad's use of the word "approved" as shorthand 

for Braithwaite's earlier statement, whose context Shad had already explained. (SB:24). 

Shad never represented Braithwaite's statements or Banner's actions as a formally 

underwritten or executed loan approval. 

Defendants have produced no document showing that Shad assigned his interest 

in the sale. The use of "and/or assigns" in an agreement does not effectuate an 

assignment. Defendants also claim Shad did not personally assume the CFD despite him 

signing it when he purchased the property. No assignment, assumption, or release from 

the CFD has been produced establishing Shad's release from liability. Gary admitted the 

CFD remained in Shad's name through Old West Escrow until the 2022 refinance. 

(CR:699). 

Defendants rely on the phrase "new borrower" to suggest a change in borrower to 

Alpha. In context, Braithwaite was explaining Banner's lending limits in light of Gmy's 
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recent personal refinance, stating that "as long as Alpha is the new borrower" there 

should be no problem lending Alpha $3.5 million.(CR:1321). 

Defendants' claim regarding the value of the remaining property rests on 

speculation. Their calculation assumes the remaining 554 acres appreciated 

proportionally with the 779 acres, but the record contains no such evidence.(DB:26). To 

the contrary, Shad testified the 779 acres were "the least desirable piece of real estate in 

the entire development-hardest to develop, topography, drainage, access, utilities. It's 

worth substantially less than the balance." (CR:1004). The record also shows Gmy and 

Gordon later used the Property to secure more than $5 million in financing. (CR:669-

670; 1453-1488). 

From the outset, the parties pursued the Banner refinance with Alpha as the 

agreed and intended borrower. Some relevant p01tions of the record include: 

Postma's Affidavit il24-25: It was "very much" Postma's understanding that 
Alpha would be the borrowing entity and would use its "equitable interest" in the 
property to refinance the CPD and/or finance development. (CR:915). 

Appraisal: Alpha paid $7,500 on 01/05/2022 for the Appraisal. 

(CR:1503; 1506;1449). 

Email-05/04/2020: Banner requests Alpha's business plan, corporate 
documents, and financial statements of its principal owners to begin loan process. 

(CR:1206). 

Email-05/11/2020: Kelly explains that Banner will likely reply on members' 
personal financial infonnation because Alpha is newly formed LLC. (CR: 1206). 

Email-11/21/2021: Kelly proposes to Defendants that he be added as capital 
contributor to Alpha to "strengthen our collective financial picture" and improve 
Alpha's ability to refinance. (CR:818). 
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Email-11/28/2021: Gmy reinitiates refinancing with Banner; Braithwaite 

responds requesting Alpha's corporate documents, EIN, and property's legal 

description. (CR: 1315). 

Email-01/28/2021: Gordon informs members that Banner suggests review and 
possible revisions to Alpha's LLC to comply with lending requirements." 

(CR:1902). 

Shad's Testimony: "We had always, always, always, planned on doing a refi on 

my contract for deed, which stayed in my name." (CR: I 059). "Gary manufactured 
a breach because he refused to refinance what he agreed to refinance and there is 

multiple facets of fraud". (CR:1060). "I was told we were going refi it. I was 
told Alpha is going to own it. I was told a whole bunch of lies." (CR:381). 

12/23/2021 Letter: Gordon states Alpha responsible for Shad's tax liability and 
Alpha in the process of funding its account to pay the tax obligation. (CR:1842). 

Alpha PAs: Require Alpha make loan payments. (CR:32). 

The evidence strongly supports Shad's claim that the parties agreed Alpha would 

refinance the CFD and pursued that objective from the outset. It is not "pure fabrication" 

as Defendants now claim. (DB:27). 

2. Alpha is a Defunct Company. 

Shad does not affirmatively state, as Defendants allege, that the 1031 exchange 

was unlawful. (DB:27). Rather, Shad presented Postma's affidavit and related emails and 

stated whether the steps taken rendered the transaction's purpose unlawful is a question 

for the factfinder. (SB:35). Defendants omit italicized portion of the statement. 

Furthermore, Shad did not claim that Gary or Gordon used loan proceeds for 

purposes unrelated to the development. Rather, Shad explains that Defendants did not 

produce the bank records requested in discovery or an itemization of the loan 

funds.(SB:34). Shad has no right to access the LPs accounts absent discovery. The 

reference to "potential self-dealing" reflects the natural consequence a lack of 
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transparency creates when records are not provided and cannot be verified. If Alpha is 

responsible for repaying a loan or carries its financial burden, Alpha's members must 

have the ability to audit the loan funds. Defendants offer no justification for a structure 

that requires Alpha to service debt it cannot independently use or verify. Revealing 

Defendants nonproduction of documents, the lack of transparency created, and Alpha's 

inability to oversee funds it is obligated to repay is neither "sophistry" nor "hyperbole." 

Alpha's sale to UniMAX was not a straightforward $8 million land sale. It is a 

phased lot-takedown arrangement under which the buyer purchases small groups of 

finished lots as they become available. The contract presupposes Alpha has the capital to 

fund the infrastructure necessary to create buildable lots. (CR:717). As a result, the 

agreement's viability depends on Gaiy's continued willingness to fund Alpha's 

development. 

UniMAX closed on its first ten lots around August 2023. After the sale, Alpha 

made its first member distribution of$10,000 after paying the bank. (CR:690). To Shad's 

knowledge, members have received only $22,000 in distributions to date. (CR:665-666). 

Alpha is defunct because its liabilities substantially exceed any assets it may 

possess. It has no exclusive right to purchase or develop the property and has been 

declared in default under its purchase agreement. (CR:345). Alpha lacks independent 

capital and relies on loans from entities it does not control. Even when Alpha receives 

funds through lot sales or grants, Defendants retain authority to allocate those funds, 

including paying down the LPs' loans. (CR:690;1328-1331). 

If Defendants intended to protect the company and Shad's interest in the project, 

they could have structured development financing through a defined line of credit 
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between Gary's LPs and Alpha rather than advancing funds at their discretion. Such 

financing could have ensured Alpha had capital to develop and avoid default. Instead, 

they reaffirmed Alpha's obligations in the amended Alpha PA despite Alpha not 

receiving the Banner loan funds, then declared Alpha in default, amended the OA, and 

threatened to extinguish Shad's interests.(CR:1325). 

3. 1031 Exchange. 

Defendants insist there was nothing questionable about Gary's 1031 

exchange.(DB:29). Postma's statements reflect far less certainty. He acknowledged 

several risks, expressed discomfort with Gary's tax positions, and did not want to serve as 

the paid preparer on Gary's return.(CR:912-919). 

Postma warned that Kelly's lack of an ownership interest "might not satisfy a 

non-related party exchange" and recommended Kelly hold a capital interest in Alpha to 

"tamp down the risks." (CR:917). He also cautioned Gary's decision to allocate 100% of 

the project's losses to himself increased the appearance Gary was acting as a developer. 

(CR:915). Postma further identified potential "step transaction" risk and acknowledged 

that certain terms-including sale proceeds being paid to Alpha rather than the seller­

were omitted from the purchase agreement to avoid giving the IRS a "road map" of the 

transaction.(CR:916). 

Postma ultimately stated that whether the IRS would challenge the exchange was 

"speculation," that review would be "subjective," and that the structure was simply "a 

risk Gary felt was worth taking."(CR:917). These statements do not reflect a confident 

assurance the exchange was unquestionably valid or would withstand IRS scrutiny. Nor 

does the absence ofIRS review establish it would have survived examination. 
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4. Shad Personally Assumed CFD. 

Defendants' claim that Shad did not personally assume the $2.1 million CFD and 

was merely a "placeholder" in the transaction is contradicted by the record. (DB:29). 

When Shad purchased the property on October 25, 2019, he personally signed the CFD, 

owned the property for six months, and performed work and improvements during that 

time. No document shows the CFD holder consented to his release or that the CFD was 

formally assigned or assumed by Gary's LPs in a manner relieving him of liability. Gary 

admitted the CFD remained in Shad's name through Old West Escrow until the 2022 

refinance. (CR:699). 

Omitting terms of the purchase agreement increased Shad's personal risk. After 

relinquishing the sale proceeds under the parties' oral agreement, he relied on Alpha's 

ability to pay his tax liability. When Alpha lacked funds, Shad received levy notices 

before the liability was paid two years later.(CR:680;9). This was not a transaction in 

which Shad assumed no risk or merely served as a placeholder. Postma's description of 

Shad as the "sacrificial lamb" is far more fitting.(CR:213). 

Defendants incorrectly claim Shad attempted to improperly pledge the Property as 

collateral to purchase cattle in December 2019.(DB:13). The email they cite shows the 

opposite. Shad asked Defendants for advice because his ownership of the Property 

rendered him ineligible for Farm Service Agency financing, "Since I currently have the 

1,331 acres in my name as an individual, the FSA would not be able to get past the test 

for credit since if that land was pledged for security they know other credit would be 

available, this is the roadblock I have at this point." (CR:630). Gary suggested telling the 

FSA Shad had a contract to sell the land at no profit and it was not an asset available for 
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borrowing. Id. Shad did not benefit from holding title; it prevented him from obtaining 

otherwise available financing. 

5. Separate Development Contract. 

The record reflects the parties contemplated a separate development agreement 

between Gary's LPs and Alpha. Postma repeatedly confirmed the agreement required a 

separate legal contract between them.(CR:1294;1269;1305;1271;1276) 

In his January 6, 2020 email explaining the "overall deal," Postma wrote: "I 

realize that apart from this proposed sale and the operating agreement of Alpha Land 

Company, LLC, there will also be a separate legal contract [ which still needs to be 

drafted] between Gary's LPs and Alpha."(CR: 1276). 

In a footnote, Defendants attempt to minimize this reference by suggesting the 

contract was merely intended to address a redundancy in the purchase agreement.(DB:8). 

But Postma's emails make clear the contract was a distinct component of the parties' 

agreement, not a minor clarification. 

In discovery Gary was asked why the LPs and Alpha never executed the contract 

granting Alpha an exclusive right to develop the propeity.(CR:669). Gary admitted: "The 

pmties did establish Alpha Land as a development company and intended to execute a 

final agreement. No such document was created. In the absence of a final agreement, 

Alpha Land has continued forward under the terms of the signed purchase agreement and 

addendum in place." Id. This admission alone undercuts any claim that the parties never 

agreed to execute a separate agreement. The "developer's operating agreement" 

Defendants reference was proposed by Shad during mediation to formalize Alpha's 

previously agreed development rights.(DB:16). Defendants rejected it. 
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Shad's cited testimony at DB pg.31 is taken out of context. He was referring to 

earlier testimony explaining that after the initial meeting he was comfortable with the 

agreement as a handshake deal, but that changed when Kelly became involved. 

(CR:387;404). 

Defendants claim Shad understood he had no "guarantee of net profits" if the LPs 

ehose not to sell the Property to Alpha. (DB:31). Setting aside Alpha's purchase 

agreement, this assertion is inconsistent with Defendants' own description of Shad's 

consideration and implausible as a matter of common business sense. In their Answers, 

Defendants state Shad was promised one-third of the net development proceeds, a 

position they now attempt to recast as merely a one-third interest in 

Alpha.(CR:648;1611). If the LPs were free to simply decline to sell the Propeity to 

Alpha, as Defendants suggest, Shad would have received no meaningful consideration for 

his pmticipation. It is not reasonable to conclude Shad would forgo other investors and 

business opportunities to join a company with no contractual right to purchase or develop 

the propeity. 

6. Preventing Financing Caused Default. 

Defendants assert that Gary's contributions "prevented Alpha's default."(DB:32). 

They did not. At the April 26, 2022 meeting, the members agreed Alpha was already in 

default for failing to meet its financial obligations. Gary's subsequent payment of 

Alpha's obligations did not cure the default, and Alpha remained in default 

thereafter.(CR:345; 1325;669). 

When negotiating amendments to the OA, Gary leveraged Alpha's default by 

informing Shad that the default allowed him to nullify the agreement, terminate the OA, 
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and extinguish Shad's interest. (CR:1325;669). Alpha remains in default. See Gary's 

email to attorney Tellinghuisen suggesting formation of a new LLC without Shad. 

(CR:1925). 

7. Original Intent. 

Much of the cited testimony and statements (DB:33-35) is presented without the 

surrounding facts necessmy to understand it. Shad addresses the most significant 

examples below. 

Claim: Shad's March 17, 2022 "original intent" email shows he understood the 

LPs owned the property and that he was entitled only to net development proceeds. 

(DB:31). 

Response: Shad expressly rejected that interpretation. He testified the email was a 

mediation proposal responding to Defendants' new position and that he was "willing to 

give a little ground" to resolve the dispute-not describing the parties' original 

agreement. (R.420-422). His proposed "developer's agreement" sought to preserve the 

parties' intended development arrangement despite Defendants' refusal to refinance the 

CFD through Alpha. Id. 

Claim: Shad understood Alpha had no exclusive rights to the Property and that 

Gary was not required to sell to Alpha. (DB:31; 34). 

Response: Shad's testimony does not support that claim. (CR 418). When asked 

about Holly's alleged comments, Shad testified he did not recall those conversations and 

noted Holly was not an expert. He explained he believed Alpha would be the vehicle 

through which the parties would own and develop the prope1ty, including refinancing the 

CFD. His testimony does not suggest he understood Gary could refuse to sell the property 
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to Alpha. Holly's testimony at CR:282 likewise does not establish Shad's understanding 

at formation. 

Claim: Shad's "means to realize any benefit" was the deal reflected in the original 

OA and his only right was to share in net profits after Alpha sold lots.(DB:33). 

Response: This characterization ignores the purchase structure Postma outlined in 

his September 11 th email, describing the parties' plan for Gordon and Shad to join Gary's 

LLC following the exchange. (CR:1294). When that plan was abandoned to reduce 

Gary's tax risk, the concept of a separate development company emerged. Id. The dispute 

therefore turns on what the parties understood Alpha to be. Shad's position is that Alpha 

was intended to be a viable development company with rights to purchase and develop 

the Property, obtain financing, and hold title. Defendants instead argue Shad knowingly 

joined a company with no development rights, no ability to obtain financing, no assets, 

and no exclusive right to purchase the property-yet remained financially responsible for 

the project. These structures are not equivalent, and the conclusion that Shad agreed to 

the latter is unreasonable. 

B. BREACH OF CONTRACT: 

Defendants argue Alpha's OA represents the complete and final expression of 

the parties' agreement.(DB:36). Yet both sides acknowledge the parties agreed Alpha 

would receive the proceeds from Shad's sale of the Property to Gary, use those funds 

for development, pay Shad's tax liability, purchase the property, and assume its 

ongoing obligations, including the CFD payments. Shad further asserts the parties 

agreed Alpha would refinance the CFD, obtain development financing using its interest 

in the property, and execute a separate development contract, along with other 
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economic promises related to the project. None of these terms appear in the OA. Their 

absence-even considering only the terms both sides acknowledge-confirms the OA 

was not intended to capture the patiies' entire agreement. 

Alpha's OA is a standard governance document.(CR:1890). Such agreements 

regulate internal affairs, not the entirety of the patiies' business relationship or dealings 

with third parties. They address matters such as membership, voting, distributions, and 

management. Standing alone, the OA shows only that the patiies are equal members of 

anLLC. 

Defendants claim Shad acknowledged he was a placeholder by signing the 

Exchange PA. (DB :40). The cited language, however, is standard in § I 031 exchange 

agreements and merely requires the parties to cooperate with the intermediary. Similar 

language appears in the UniMax PA, even though neither party there was acting as a 

placeholder.(CR: 1797). 

Defendants also cite language in the Exchange PA as evidence of merger. The 

integration clause states that "no other oral agreements exist." (DB:40). Yet Defendants 

themselves acknowledge that oral terms governed the sale and were omitted for the 

reasons Postma explains. 

I. Statute of Frauds Not Applicable. 

Defendants argue Shad waived opposition to their Statute of Frauds argument. 

Shad did not oppose it because it rests on the premise that he seeks to enforce an oral 

promise conveying a personal ownership interest in land. That has never been his 

claim. Shad has consistently maintained the parties agreed to participate as equal 
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members in a company that would purchase and develop the Property. He never 

anticipated personally holding title. Defendants' Statute of Frauds discussion therefore 

addresses a claim not presented on summmy judgment or in this appeal. 

2. Promissory Estoppel. 

Defendants address promisso1y estoppel only as an exception to the Statute 

of Frauds. Shad did not oppose that argument for the same reason he did not 

oppose the Statute of Frauds. His promissory estoppel claim, however, is not 

limited to that context. He pleaded it as an independent equitable claim based on 

promises that induced substantial reliance and caused economic harm. Defendants' 

argument does not address that theory. 

C. ALPHA'S COUNTERCLAIM 

Shad does not dispute he received the funds to complete construction. The 

dispute concerns the nature of the debt-specifically who the lender was and the 

parties' agreement regm·ding repayment. As with the em·lier $150,000 construction 

financing, Gary funded Alpha and the check to Shad was issued through Alpha, but 

Shad executed a promissory note to Gmy-not Alpha. (CR:351; 1443-1444). Record 

evidence shows the parties understood such advances would be repaid through 

assigmnent of Shad's share of future distributions. (CR:67;1222). Whether the 

$30,704.84 advance was part of that same financing arrangement with Gary or a 

separate debt owed to Alpha presents a genuine issue of material fact precluding 

summary judgment. 
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D. FRAUD AND MISREPRESENTATION 

Defendants' response does not address the core misrepresentations 

identified in Shad's brief, including representations about the partnership structure, 

that Alpha would refinance the CPD, and that the parties would execute a 

development contract governing the project. 

Rather than acknowledge the original plan outlined in Postma's email, 

Defendants now insist the pminership entity was never intended to both own and 

develop the property. Likewise, despite Gary's admission the patiies intended to 

execute a separate development agreement, Defendants now claim no such 

agreement was contemplated. The same shift appears with refinancing. Although 

the record shows Alpha was the proposed borrower, Defendants now assert Gmy's 

LPs-not Alpha-were the intended borrower from the stmi. 

Instead of addressing this evidence, Defendants advance positions contra1y 

to the record. A jmy could conclude these statements were untrue and made 

lmowingly, without a reasonable basis, or without intent to perform, thereby 

inducing Shad's participation in the partnership. 

E. UNJUST ENRICHMENT 

Defendants argue Shad's unjust enrichment claims are barred because the OA 

is an express contract governing the parties' rights.(DB:46). But the OA governs 

only Alpha's internal affairs and does not address development of the property-the 

parties contemplated a separate development agreement for those matters-nor 

Shad's uncompensated work, which was not subject to any agreement but was 
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known to and accepted by Defendants.(CR:479;1223-1225). Because no contract 

governs the services Shad performed or the improvements made to the property, 

unjust emichment remains available as an equitable remedy. 

The record also shows Shad's uncompensated labor and services directly 

benefited the landowner. Because Alpha does not own the property, the OA does not 

control. Defendants do not address this argument, which at minimum creates 

genuine issues regarding the benefits conferred, to whom they were conferred, and 

whether retaining them without compensation would be inequitable. 

F. BREACH OF FIDUCIARY DUTIES 

Shad alleges he was fraudulently induced into signing the OA. (CR:864). He 

testified that Defendants represented the majority-vote provision applied only to 

day-to-day operations and not to material terms of the agreement. (CR:430). 

Regarding the amendment clause, he testified Defendants told him, "that's just 

language in there. Don't pay any mind to it. I do these all the time, and it's not 

important." Id. Unlike Defendants, Shad had no experience with partnership or LLC 

agreements and did not believe a contract could be changed without the consent of 

the parties. (CR:284). As he explained, "What good is a contract that doesn't bind 

the parties to do what they agreed to do." Shad had a long hist01y working with his 

father and trusted both his father and uncle. This was not an arm's-length business 

relationship. 

Defendants emphasize that Shad testified his father was a "crook" with a 

history of"extortionate business practices and screwing people over." What they 
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omit is the context of that testimony. Shad explained that although he had observed 

such conduct throughout his life, he never expected to become its victim and was 

shocked that his father "knows no bounds." His statements about repentance and 

concern for his father's "eternal salvation" were made in reference to the fraud he 

believes was committed against him. (CR:374). 

Defendants fail to respond to the specific fiduciary breaches identified by 

Shad, including the self-interested refinance decision, the structure placing control 

of loan proceeds in Gary's entities, manipulation of distributions, diversion of grant 

proceeds, and the failure to execute the development agreement contemplated by the 

parties. 

G. MINORITY OPPRESSION 

Defendants' response does not meaningfully address the central oppression 

issue: the elimination of the right of survivorship. The record shows the parties 

agreed Alpha would remain a closed, three-member venture in which ownership 

would pass only among the founders and that it was fundamental to Shad's decision 

to join Alpha. (CR:387;329;919;693). See Mueller v. Cedar Shore Resort, Inc., 2002 

S.D. 38, 14,643 N.W.2d 56, 63. 

Gary himself admits the amendments "significantly changed the members' 

ownership rights and interests." (CR:694). Yet Defendants offer no explanation why 

eliminating survivorship was necessary to protect the business or how the business 

judgment rule applies to such a change. 

The survivorship provision does not affect day-to-day operations; it govcms 
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only what happens upon a member's death and prevents the introduction of outside 

replacement members. Defendants provide no justification for rewriting the 

company's long-term ownership structure. Their response therefore fails to address 

the core expectation that Alpha would remain a closed venture among the three 

founders. 

H. ELECTION OF REMEDIES 

Defendants mischaracterize both Shad's pleadings and his testimony. In his 

Verified Complaint, Shad seeks compensatory, general, special, and punitive damages 

and pleads rescission only in the alternative.(SB:2). A plaintiff may pursue alternative 

remedies so long as no double recovery is awarded. SDCL 15-6-8(a). 

Defendants nevertheless argue that Shad elected rescission during his 

deposition.(DB:54). The record does not support that characterization. When questioned 

about rescission, Shad repeatedly referred counsel to the allegations in his Verified 

Complaint, explained that rescission was only "part" of what he sought, and stated 

multiple times that he did not know what remedy the court would ultimately 

order.(CR:495-496; 500-502). Defense counsel repeatedly pressed Shad to specify 

precisely what remedy the court should impose and whether he was seeking pmticular 

ownership interests in the Property. Id. Plaintiffs counsel objected that these questions 

called for legal conclusions, after which defense counsel responded that he would give a 

standing objection "so we don't have to waste our time with your objections. "(CR:496). 

The questioning nevertheless continued, with repeated attempts to have Shad specify 

whether he wanted the comt to rescind the agreement and return ownership of the entire 

17 



property.(CR:500-502). 

Throughout this exchange, Shad consistently stated that he wanted to be restored 

as close as possible to the position he was promised but believed the ultimate remedy 

would be determined by the cornt. For example, when asked whether he intended to 

obtain ownership of the entire 1,333 acres, Shad responded: "I don't know what the 

court is going to do because it has really turned into a mess," and later clarified, "I don't 

think that is possible."(CR:495). 

This testimony does not constitute the type of clear and unequivocal election of 

remedies required under South Dakota law. The cases cited by Defendants involve 

formal acts of rescission, such as providing written notice terminating the agreement. 

See US. Lumber, Inc. v. Fisher, 523 N.W.2d 87, 89 (S.D. 1994); S&S Trucking v. 

Whitewood 1\;Jotors, Inc., 346 N.W.2d 297,301 (S.D. 1984). By contrast, the South 

Dakota Supreme Court has recognized that merely amending pleadings does not 

constitute an unequivocal election of remedies. Ripple v. Wold, 1996 S.D. 68,549 

N.W.2d 673, 674-675. 

Here, Shad provided no written notice of rescission and made no formal election. 

At most, his testimony reflects a preference to be restored to the position he was 

promised if it is possible. Such determinations must ultimately be evaluated under the 

advice of counsel and the facts developed at trial. Rescission was pleaded in the 

alternative, and Shad remains entitled to pursue alternative remedies so long as no 

double recovery is awarded. 
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I. WAIVER 

Defendants' waiver argument rests on Attorney Trask's April 7, 2022 letter 

suggesting certain work had been performed as a "gesture of gratitude."(CR:562). 

As explained in Shad's opening brief, the letter was written in response to Gary's 

offer to pay $10,000 for limited work and did not address, let alone waive, Shad's 

broader claims for extensive uneompensated services performed for Alpha Land and 

its members.(CR: 1218). At most, the letter creates a factual dispute regarding the 

scope and purpose of particular services, which caimot be resolved on summaiy 

judgment. 

J. DISPUTED FACTS RELATING TO DISSOCIATION 

The following are claims made by Defendants that Shad disputes or that need 

further clarification: 

1. Shad threatened to file liens on the Property. This claim arises from a single 

text Shad sent nearly a year before litigation in frustration after Gaiy filed a 

lien on Shad's spec home, which Shad believed was intended to pressure or 

"blackmail" him.(CR:458). 

2. Shad sent draft !is pendens to UniMax: Shad's counsel prepared and filed the 

!is pendens and Shad provided it to UniMax believing it had been filed. It 

was later rejeeted due to a legal description error, ai1d after consulting with 

Defendants' counsel, it was not resubmitted.(CR:455-456). 

3. Shad's solution was to threaten litigation and sue the City. Shad testified he 

wanted to hire an attorney to attend meetings and help deal with the city and 
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sue only under advisement. (CR:429). Holly proposed the idea and agreed an 

attorney would be helpful.(CR:320). Shad never hired one. 

4. Shad thought engineering firm was misleading the eompany, providing 

"garbage engineering." Defendants, however, agreed that they were not 

providing good services to Alpha.(CR:831). 

5. Shad thought City was "stonewalling" in a "good old boy system". Gary 

expressed similar frustration in a "To Whom It May Concern" letter stating 

the City was being unfair and had "captured the golden goose" and would 

"keep squeezing." (CR:1215). 

6. Shad elaimed project his alone to develop: Shad testified that it was "meant" 

for him to develop because development was his role and "it will never be 

developed by you" believing Gordon was incapable of developing at profit. 

(CR:377). 

Defendants produced no evidence that Shad's aetions caused Alpha to lose 

grants, TIFs, buyers, or any other opportunity, or that he hired an attorney or 

attempted any of the actions they elaim he threatened. 

CONCLUSION 

For the reasons stated in Shad's opening brief and this reply, the circuit 

court's order granting sununa1y judgment should be reversed and the case remanded 

for trial on Shad's elaims. 
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SUPREME COURT 
STATE OF SOUTH DAKOTA 

FILED 

AUG 2 6 2025 
IN THE SUPREME COURT 

OFTHE ~,(Jt;:-41 
STATE OF SOUTH DAKOTA 

SHADRACH HOWIE and ALPHA LAND ) 
COMP ANY, LLC, a South Dakota limited ) 
Liability Company, ) 

) 
Plaintiff/ Appellant ) 

) 
vs. ) 

) 
GARY HOWIE AND GORDON HOWIE, ) 

) 
Defendant/ Appellees. ) 

Appeal No. ___ _ 

APPELLEES' 
NOTICE OF REVIEW 

TO: PLAINTIFFS/APPELLANTS and their counsel of record, KELLY PETERSON 
AND JOHN RUSCH. 

Please take notice that Defendants/ Appellees seek review of the Circuit Court's Order 

Regarding Defendants' Motion for Partial Summary Judgment dated January 21, 2025, and filed 

on January 25, 2025, wherein the circuit court denied Defendants' request for an order of partial 

summary judgment rejecting Defendants' legal argument as to the issues set out below: 

A) Issue II (Election of Remedies). That Plaintiff renounced his claim for compensatory 
damages and elected to pursue rescission waiving his tort claims of fraud and negligent 
misrepresentation. U.S. Lumber. Inc. v. Fisher, 523 N.W.2d 87, 89 (S.D. 1994). 

B) Issue VIII (Unjust Enrichment). Plaintiff waived his claim to monetary damages and 
compensation for his contributions the family venture electing rescission as his remedy and as a 
matter of law, his claims for unjust enrichment, compensatory and punitive damages should have 
been dismissed. Granite Buick GMC. Inc. v Ray. 2015 S.D. 93, ~11, 872 N.W.2d 810,815. 

The Circuit Court determined that there were genuine issues of material fact such that 

partial summary judgment on the above issues was not granted. 
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"" Dated this ____ , ___ /_ day of August, 2025. 

WHITING HAGG & DORSEY, Prof. LLC 
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Attorneys for Defendants/ Appellees 
P.O. Box 8008 
Rapid City, SD 57709-8008 
Phone: (605) 348-1125 
john.dorsey@amatteroflaw.com 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on the date written below he served a true and correct 
copy of the foregoing NOTICE OF REVIEW upon: 

Kelly Peterson 
Attorney at Law 
P.O. Box 1232 
Rapid City, SD 57709 
Kelly.peterson@centuryco.net 

John S. Rusch 
Rensch Law Office 
832 St. Joseph Street 
Rapid City, SD 57701 
John.rusch@renschlaw.com 

by U.S. Mail, first-class postage prepaid, in envelopes addressed to said individuals as 
counsel of record for Plaintiffs/Appellants, with courtesy copies sent by E-Mail. 

Dated this / r V day of August, 2~5. 

WHITING, HAGG & DORSEY, Prof. LLC 

y: 
John Stanton Dorsey 
Attorneys for Defendants/ Appellees 
P .0. Box 8008 
Rapid City, SD 57709 
PH: (605) 348-1125 
Fax: (605) 348-9744 
Email: j ohn.dorsey@amatteroflaw.com 
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IN THE SUPREME COURT 
OFTHE 

STATE OF SOUTH DAKOTA 

SHADRACH HOWIE and ALPHA LAND ) 
COMPANY, LLC, a South Dakota limited ) 
Liability Company, ) 

) 

Appeal No. 

SUPREME COURT 
STATE OF SOUTH DAKOTA 

FILED 

AUG 2 6 2025 

J/4ij./J~ 
Clerk 

-----

Plaintiffs/ Appellants ) 
) 

APPELLEES' 
DOCKETING STATEMENT 

vs, ) 
) 

GARY HOWIE AND GORDON HOWIE, ) 
) 

Defendants/ Appellees. ) 

SECTIONB. 
TIMELINESS OF APPEAL 

1. The date the judgment of order appealed from was signed and filed by the trial court: 
January 21, 2025; January 24, 2025. 

2. The date notice of entry of the judgment or order was served on each party: January 24, 
2025. 

3. State whether either of the following motions was made: 

a. Motion for judgment n.o.v., SDCL 15-6-S0(b) 

b. Motion for a new trial, SDCL 15-6-59: 

Yes 

Yes 

NATURE AND DISPOSITION OF CLAIMS 

x No 

x No 

4. State the nature of each party's separate claims, counterclaims or cross-claims and the trial 
court's disposition of each claim (e.g., court trial,jury verdict, summary judgment, default 
judgment, agency decision, affirmed/reversed, etc.). 

Defendants' first Motion for Partial Summary Judgment presented ten (10) issues, to-wit: 

I. Whether Plaintiff was owed a fiduciary duty before or after the formation of the 
LLC and whether any fiduciary duty, if owed, was breached; 

IL Whether Plaintiff renounced his claim for compensatory damages, electing to 
pursue rescission; 
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III. Whether Plaintiff is entitled to rescission as a remedy; 
IV. Whether Plaintiffs claim of breach of oral contract fails as a matter oflaw; 
V. Whether the statute of frauds renders Plaintiffs claim to a 1/3 ownership interest 

in 1,333 acres of real property unenforceable; 
VI. Whether the doctrine of promissory estoppel precludes Defendants from denying 

the existence of a contract to transfer /13 interest in property to Plaintiff; 
VIL Whether Plaintiff can meet the elements of fraud ( deceit) and negligent 

misrepresentation; 
VIII. Whether Plaintiff's claims for unjust enrichment, compensatory damages, and 

punitive damages should be dismissed; 
IX. Whether Plaintiff owes Alpha Land Company LLC $30,704.84 for money 

advanced to him; and, 
X. Whether Plaintiff's expulsion from Alpha Land Company, LLC by judicial 

determination is warranted. 

After briefing, argument of counsel, and hearing on December 10, 2024, the Court 

entered its Order granting partial summary judgment in favor of Defendants on eight of the ten 

issues, specifically, I, III, IV, V, VI, VII, IX and X; and the circuit court determined that there 

were genuine issues of material facts as to Issues II and VIII above. 

Defendants' second motion for summary judgment sought review of Plaintiff's remaining 

claim for restitution for unjust enrichment urging dismissal as Plaintiffs claim for restitution 

under the theories that: 1) unjust enrichment was subordinate to contract (Johnson v. Larson, 

2010 S.D. 20, 779 N.W.2d 412,416); 2) that Plaintiff had not been inadvertently dispossessed of 

his services to the LLC (FarmPro Services, Inc., v Finneman, 2016 S.D. 72, 887 N.W.2d 72, 79); 

and 3) the doctrine oflatches barred his claim (Burch v. Bricker, 2006 S.D. 101, 724 N.W.2d 

604). After hearing held April 16, 2025, Defendants' second motion for summary judgment as 

to unjust enrichment was granted. 

5. Appeals of right may be taken only from final, appealable orders. See SDCL 15-26A-3 
and 4. 

a. Did the trial court enter a final judgment or order that resolves all of each party's 
individual claims, counterclaims, or cross-claims? ~x~Yes __ No 
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b. If the trial court did not enter a final judgment or order as to each party's individual 
claims, counterclaims, or cross-claims, did the trial court make a determination and direct 
entry of judgment pursuant to SDCL 15-6-54(b)? NIA __ Yes __ No 

6. State each issue intended to be presented for review. (Parties will not be bound by these 
statements.) 

Although Plaintiffs/Appellants' claim for restitution damages under his theory of unjust 
enrichment was, on Defendants/Appellees' Second Motion for Summary Judgment 
dismissed by the trial court, Appellees present the following issues for review, to-wit: 

A) Issue II (Election of Remedies). That Plaintiff renounced his claim for compensatory 
damages and elected to pursue rescission waiving his tort claims of fraud and negligent 
misrepresentation. U.S. Lumber. Inc. v. Fisher, 523 N.W.2d 87, 89 (S.D. 1994). 

B) Issue VIII (Unjust Enrichment). Plaintiff waived his claim to monetary damages and 
compensation for his contributions the family venture electing rescission as his remedy and as a 
matter oflaw, his claims for unjust enrichment, compensatory and punitive damages should have 
been dismissed. Granite Buick GMC. Inc. v Ray. 2015 S.D. 93, ifl l, 872 N.W.2d 810,815. 

Ir_. 
Dated this / • day of August, 2025. 

WHITING HAGG & DORSEY, Prof. LLC 

me or Defendants/Appellees 
P.O. Box 8008 
Rapid City, SD 57709-8008 
Phone: (605) 348-1125 
j ohn.dorsey@amatteroflaw.com 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on the date written below he served a true and 
correct copy of the foregoing Appellees' Docketing Statement upon: 

Kelly Peterson 
Fitzgerald Law Firm, PLC 

P.O. Box 1232 
Rapid City, SD 57709 

Email: Kelly.peterson@centuryco.net 
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John S. Rusch 
Rensch Law Office 

832 St. Joseph Street 
Rapid City, SD 57701 

Email: J ohn.rusch@renschlaw.com 

by U.S. Mail, first-class postage prepaid, in envelopes addressed to said individuals as 
counsel of record for Plaintiffcf pellants, with courtesy copies all delivered by E-mail. 

Dated this // day of August, 2025. 

WHITING, HAGG & DORSEY, Prof. LLC 

ohn Stanton Dorsey 
Attorneys for Defendants/ Appellees 
P.O. Box 8008 
Rapid City, SD 57709 
PH: (605) 348-1125 
Fax: (605) 348-9744 
Email: john.dorsey@amatteroflaw.com 
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IN THE SUPREME COURT 
OFTHE 

STATE OF SOUTH DAKOTA 

SHADRACH HOWIE, and ALPHA LAND 
COMP ANY, LLC, a South Dakota limited 
liability company, 

APPEAL No: ------

51CIV23-001344 

Plaintiffs/ Appellants, 
ORDER FOR TRANSCRIPTS 

vs. 

GARY HOWIE and GORDON HOWIE, 

Defendants/ Appellees. 

TO: KAYLA MARUSKA, COURT REPORTER: 

Pursuant to SDCL 15-26A-48, Plaintiff, Shadrach Howie, hereby orders a complete 

transcript of the entire proceedings in the above-entitled action as indicated below: 

DATE OF PROCEEDING TYPE OF PROCEEDING 

June 25, 2025 Motion Hearing 

April 16, 2025 Summary Judgment Hearing 

December 10, 2024 Partial Summary Judgment Hearing 

NAME OF REPORTER 

Kayla Maruska 

Kayla Maruska 

Kayla Maruska 

As an ordering party, I hereby certify that the notice of appeal was filed with the trial 

clerk on the 25 th day of July, 2025, and that this Order is timely made within ten (10) days of 

said filing date. I also certify that pursuant to SDCL l 5-26A-48, an original of this order has 

been transmitted to each Court Reporter who took the requested proceedings; that a copy has 

been filed with the trial clerk, and that service has been made upon all parties to the action as 



reflected in the attached certificate of service. 

Dated this 28th day of July, 2025 

PETERSON LAW, PLLC 

Isl Kelly M Peterson 
Kelly Peterson 
343 Quincy Street, Suite 100 
Rapid City, SD 57701 
605-786-4486 
Attorney for Plaintiffs/Appellants 

CERTIFICATE OF SERVICE 

The undersigned attorney hereby certifies that the of the foregoing Order for 
Transcripts upon the persons herein next designated, on the date below shown, by electronic 
service through South Dakota Odyssey E-File, to the following individuals as counsel of record 
for Defendants and Counterclaimants. 

WHITING HAGG & DORSEY, Prof. LLC 
JOHNS. DORSEY 
PO BOX 8008 
Rapid City, SD 57709-8008 
Attorney for Defendants and Counterclaimants/Appellees 
john.dorsey@amatteroflaw.com 

RENSCH LAW, Prof. LLC 
JOHNS. RUSCH 
Co-Counsel for Plaintiffs/Appellants 
john.rusch@renschlaw.com 

Dated this __ day of _____ __, 2025 
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PETERSON LAW, PLLC 

Kelly M. Peterson 
343 Quincy Street, Suite 100 
Rapid City, SD 57701 
Phone: (605) 786-4486 
kelly.peterson@centuryco.net 
Attorney for Plaintiffs/Appellants 



COURT REPORTER'S ENDORSEMENT 

I, ~ \(A. Mlit v:iJS4 , hereby acknowledge receipt of this order for 

transcript(s) on ]· J.'8'.:~ 25 . My anticipated date of completion is 

9-x:~ c?5 
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