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JURISDICTIONAL STATEMENT

Plaintiff/Appellant David Knigge (“David”) appeals from the Fifth Judicial
Circuit Court’s February 16, 2016 Memorandum Decision (“Decision”) and Order for
Summary Judgment. R. 254, 255.> The Honorable Tony L. Portra entered and filed the
Order for Summary Judgment on March 2, 2016, dismissing David’s action in its entirety.
R. 254. Counsel for Defendant/Appellee B&L Food Stores, Inc. and the Estate of Robert
Knigge (jointly referred to as “The Estate”) served its Notice of Entry for the Court’s
Order for Summary Judgment on March 11, 2016. R. 259. David filed his timely Notice
of Appeal on March 24, 2016. R. 261.

ISSUES PRESENTED ON APPEAL

I. Did the Trial Court err when it viewed the evidence in the light most
favorable to the moving party and failed to address David’s testimony
about an event that could terminate his employment contract
immediately?

The Trial Court concluded that David Knigge’s oral contract was intended to
continue until David’s retirement or Robert’s minor children’s majority. Because both
are events that would take place in several years, the Trial Court concluded that the
statute of frauds applied to David’s contract, and it granted summary judgment against

David’s claims.

Relevant Cases & Statutes:

e SDCL 15-6-56(c)

nv. Great Northern Railway Co., 157 N.W.2d 19 (1968)

! The settled record used in drafting this brief is cited as “R.” followed by the page number(s) assigned by
the Clerk of Courts. The transcript for the November hearing on the Defendants’ Motion Summary
Judgment is cited by “T.” followed by the page numbers, and when appropriate, the line number(s).



ton v. Sommers, et al., 2014 SD 76,

I1. Did the Trial Court err when it viewed the facts in the light most
favorable to the moving party and concluded that David’s losses were
not substantial in the context of his promissory estoppel claim?

Relevant Cases & Statutes:

e SDCL 15-6-56(c)

tt v. BankWest, Inc., 459 N.W.2d 833(S.D. 1990)

STATEMENT OF THE CASE

Plaintiff David Knigge (“David”) and his brother Robert Knigge (“Robert”)
negotiated an oral employment contract that included a severance payment after David agreed
to accept a job managing a store owned by Robert’s company, B&L Food Stores, Inc.
(“B&L”). Robert had asked David to “scrap” his own career plans because Robert was dying
of cancer and needed a manager at his store. The brothers were close, and helping Robert was
a natural choice for David so he changed his own career plans, relocated to Robert’s
community and went to work at the store that was most important to Robert. Three months
later, Robert died and two months after that, Robert’s widow summarily terminated David.
She then refused to pay the severance payment that Robert had promised because she thought
it a lot of money and that David didn’t deserve the payment.

David initiated the present lawsuit against B&L as his former employer and against
Robert’s Estate because of Robert’s representations, alleging that he is owed the severance
payment that he and Robert agreed upon. R. 2: Complaint, 1 15, 16. B&L and the Estate

asserted a statute of frauds defense because it is undisputed that David’semployment



agreementwasnever reducedtowriting. R. : Answer, 115. B&L and the Estate filed a
joint summary judgment motion on the statute of frauds defense. R. 13: Motion for
Summary Judgment. After a hearing on the matter, the Trial Court granted summary
judgment on all issues. R. 255: Memorandum Opinion. This appeal timely followed. R.
261: Notice of Appeal.

STATEMENT OF MATERIAL FACTS

Robert and David were brothers who enjoyed a close relationship with each other.
Robert lived in Redfield, South Dakota, where he had successfully started and operated
three grocery stores in rural communities. Robert was a smart businessperson who was
“always in charge,” and a forceful, hard negotiator. R. 49: L. Knigge Depo at 13, 14,
117; D. Knigge Depo at 27; D. Bruns Depo at 6. Tragically, in October 2011, Robert was
diagnosed with Stage 4 gloiblastigoma, a form of brain cancer. R. 49: L. Knigge Depo
at 12. Robert’s prognosis was a grim one, giving him approximately eighteen months to
live. R.49: L. Knigge Depo at 15, 25. His doctors talked to him about his terminal
condition and recommended that he should do the things that were important to him. R.
49: L. Knigge Depo at 25. Initially, Robert hoped for a miracle or the discovery of a
misdiagnosis. R. 49: D. Knigge Depo at 5-6. After chemotherapy and two surgeries in
early 2013, Robert’s doctors could offer him no further treatment. R. 49: L. Knigge
Depo at 12; D. Knigge at 5, 6; L. Knigge Depo at 23, 85. Robert ultimately died of
cancer in June 2013. R. 49: D. Knigge Depo at 30.

Robert and David’s relationship only became closer after Robert’s terminal
diagnosis. R. 49: Exhibit A: L. Knigge Depo at 13. While Robert was a retailer, David

had established a career in state government in Pierre, South Dakota. He successfully



worked as a CPA for more than 30 years. R. 49: D. Knigge Depo at 3, 4. When Robert
was diagnosed, David was serving as the Assistant Director of Finance for the State of
South Dakota’s Department of Transportation; in this role, he supervised fourteen
employees and had responsibility to establish policies and procedures for accounting
processing in that critical governmental department.?

Between 1996 until his death, Robert was married to Lynnette Knigge; Robert
and Lynnette had four children together, and all four of them were still minors at the time
of Robert’s death. Robert and Lynnette also each had adult children from prior
relationships. Robert has an adult son, Jason; Lynnette has four other adult children.’

Robert and Lynnette started their first grocery business in Redfield, their home
community. R.49: L. Knigge Depo at 29. The Redfield store was owned and operated
through a corporation that they established as B&L Food Stores, Inc.* Robert and
Lynnette were the only two shareholders of B&L. The B&L store was a successful store.

In approximately 2005, Robert and Lynnette bought another grocery store in
Oakes, North Dakota. R. 49: L. Knigge Depo at 29. This store was operated through
K&J Inc., another corporation that Robert set up. R. 49: L. Knigge Depo at 57. As an
example of Robert’s business style, a third grocery business was purchased in Linton,
North Dakota, after Robert and Lynnette met David and Lisa Bruns, a married couple

who were working in another grocery store, while the four of them were on a cruise.

? Since Robert’s death and the termination that led to the present lawsuit about his severance payment,
David has been re-employed by the State of South Dakota in its Bureau of Finance and Management. R.
49: Exhibit B: D. Knigge Depo at 3.

¥ R. 49: Exhibit A: L. Knigge Depo at 51. Robert had included his son Jason and two of Lynnette’s adult
children in their grocery businesses in managerial positions. 1d. at 44, 45, 47-48, 49-50.

*R. 49: L. Knigge Depo at 29, 57. In 2009, B&L also purchased a competitor’s store in Redfield, and
Robert and Lynnette began to merge their grocery store into the competitor’s building, under the name
Redfield Food Center. R. 49: L. Knigge Depo at 60.



Robert then formed a corporation and hired the Bruns’ to move to operate the Linton
store via an oral contract. R. 49: L. Bruns Depo at 4; D. Bruns Depo at 5, 7.

Although Robert and Lynnette were both shareholders in all three of their
corporate entities, Lynnette had little involvement with their businesses. She had worked
for B&L at the Redfield store as a bookkeeper for a brief period until she became a full-
time homemaker for their young family in 2000. R. 49: L. Knigge Depo at 18-19, 35, 86,
91, 121; D. Knigge Depo at 15, 16. After Lynnette dedicated herself to their family in
2000, she had very little involvement in the businesses and admittedly did not know the
details of Robert’s business dealings for the stores. R. 49: L. Knigge Depo 35, 36.

Robert was authorized to make decisions for B&L as well as the other corporate
entities without Lynnette’s approval or involvement. R. 49: L. Bruns Depo at 7. He was
authorized to hire, negotiate salaries and benefits, and to terminate managers at the store
without Lynnette’s involvement. R. 49: L. Knigge Depo at 39. In comparison, Lynnette
did not know who the officers of B&L were. R. 49: L. Knigge Depo at 29. Robert took
out a $400,000 loan for B&L and bought a $60,000 boat and several cars without
considering Lynnette’s input or objections.

Robert incorporated his son Jason and Lynnette’s adult children Kalie and Keith
into their grocery businesses. Kalie was managing the Oakes store in 2012, until she
abruptly announced she was leaving the store in December 2012. Robert did not
advertise for a manager. R. 49: L. Knigge Depo at 74. Instead, in late 2012, Robert
talked to David about managing the Oakes store: Robert proposed that David should
consider managing that store, with an oral agreement that David would ultimately

purchase the Oakes store. R. 49: D. Knigge Depo at 4.



David was interested in this idea: he and Robert reviewed the financial
statements from that store, and David accepted the offer of managing the Oakes store
without a set salary in exchange for the option to purchase the business for $200,000 over
ten years. R. 49: D. Knigge Depo at 4, 6. David agreed to work at the Oakes store as its
manager on a flexible salary because of cash flow issues at the store; there was no
severance agreement because David planned to buy the store. R. 49: D. Knigge Depo at
9. David and Robert did not immediately reduce their agreement about the Oakes store to
writing, but intended to do so in the future. R. 49: D. Knigge Depo at 7-9. Lynnette did
not know the terms of David’s employment contract at the Oakes store because Robert
had negotiated it. R. 49: L. Knigge Depo at 74.

David gave notice, resigned from his job with the state of South Dakota, and
began to work at the Oakes store on weekends while he used up his accrued state leave.
R. 49: D. Knigge Depo at 7. David put his house up for quick sale, and Robert’s
business paid for David to live in a motel room while David worked in Oakes. R. 49: L.
Knigge Depo at 75. David started working weekends at the Oakes store in November of
2012, but the parties’ plans changed entirely when Robert’s January 2013 medical
treatments indicated that there were no further treatment options for him, and he resigned
himself to the fact that he had a short time to live. R. 49: D. Knigge Depo at 9, 11, 14.

Because Robert wanted to maintain the Redfield grocery store for his children, he
convinced David that it made more sense for David to help him at his store in Redfield.
R. 49: D. Knigge Depo at 9, 12, 14. To help his dying brother, David agreed to “scrap”
the agreement about the Oakes store, close the Oakes and move to Redfield to manage

the B&L store until Robert’s children were able to manage it, he retired or until Lynnette



fired him. R. 49: D. Knigge Depo at 9, 12. David accepted Robert’s employment offer,
which included a $100,000 severance payment, closed the Oakes store and moved to
Redfield in the months just prior to Robert’s death. R. 49: L. Knigge Depo at 88.

Robert and David expressly talked about the fact that Robert’s wife Lynnette
might not want David to manage the store after Robert died. R. 49: D. Knigge Depo at
19, 20, 22. At the time, Robert and David were aware of three facts: Robert was dying,
Lynnette and David had a “strained” relationship, and Lynnette had argued with Robert
about hiring David because she wanted Robert to hire the Bruns’ to manage the Redfield
store. R.49: L. Knigge Depo at 76, 77, 62, 89; D. Knigge Depo at 10-11, 14, 19.

Neither Robert nor David wanted to force Lynnette to employ David after Robert
died. R. 49: D. Knigge Depo at 10, 12, 20, 22. Because Robert and David could both
foresee that Lynnette may not want to work with David after Robert’s death, they agreed
that in addition to his salary and benefits, David would have a severance agreement
where he would be paid $100,000 if he was terminated for any reason. R. 49: D. Knigge
Depo at 10, 20, 22. David’s testimony was that he would have a job until he retired or
until one of two things happened: 1) Robert’s children took over the management of the
store; 2) or Lynnette fired him. R. 49: D. Knigge Depo at 12-13, 19, 20. The severance
payment was intended to compensate David for leaving his profession, giving up the
chance to own the Oakes store and moving to Redfield to manage the Redfield store. R.
49: D. Knigge Depo at 20. David accepted these terms, and in March of 2013, David
closed the Oakes store and moved to Redfield to manage the B&L store.

Lynnette concedes that she does not know exactly how, why or on what terms

David negotiated to buy the Oakes store or to manage the Redfield store because she did



not participate in the negotiation on his employment terms. R. 49: L. Knigge Depo at 63.
David did not negotiate with Lynnette because Robert was clearly in charge of the store
businesses. R. 49: D. Knigge Depo at 15. However, Lynnette was aware that before
David agreed to move to Redfield, Robert had also tried to hire Dave and Lisa Bruns to
leave the Linton store to come manage the Redfield store when he got sick: he had
offered them a lot or to build them a home if they took the job and left the Linton store.
R. 49: L. Knigge Depo at 65; D. Bruns Depo at 15. Lynnette would have preferred to
have the Bruns’ managing the Redfield store, but she did overhear Robert talking to
David on the phone about a $70,200 annual salary and a bonus based on how the store
did. R.49: L. Knigge Depo at 69-70. This was how she first learned that Robert had
hired his brother David instead of the Bruns family. R. 49: L. Knigge Depo at 70. When
she asked Robert about his conversation, he told her that he wanted his brother David in
the store. R.49: L. Knigge Depo at 69. Lynnette told Robert that she preferred to have
the Bruns’ run the Redfield store. R.49: L. Knigge Depo at 77. Robert did not like it
when she said that, and they had an argument about it.” Lynnette was surprised and upset
by Robert’s choice, but she knew that Robert had made up his mind to have David
manage the Redfield store. R. 49: L. Knigge Depo at 76.

Lynnette does not dispute that Robert offered the store manager job to David, or
that David accepted and performed on that offer. R. 49: L. Knigge Depo at 84. She does
not dispute that the salary offered was $70,200 a year, which she thinks is too high. R.
49: L. Knigge Depo at 76, 78, 85. And although Lynnette disputed David’s testimony

that he and Robert agreed upon a $100,000 severance because she did not overhear

®R. 49: L. Knigge Depo at 77. At the end of his life, Robert had developed some trust issues with Lisa
and David Bruns. R. 49: L. Knigge Depo at 89. He thought they were stealing from him. R. 49: L.
Knigge Depo at 89.



Robert discussing that term with David on the phone, she agrees it is possible that they
had further negotiations of which she was not aware. R. 49: L. Knigge Depo at 86.
Lynnette acknowledges that Robert felt very kindly toward David for David’s willingness
to help him in the business. Lynnette also acknowledges that Robert knew he had limited
time to live when he made this deal with David. R. 49: L. Knigge Depo at 85, 86.

It is also not disputed Robert had the authority to make this employment offer to
David. The testimony established that Robert generally made major business decisions
and entered into contracts without consulting Lynette or without heeding her objections.
R. 49: L. Knigge Depo at 90, 91. Thus Lynnette did not know if David and Robert had a
written contract: moreover, she has admitted that she did not care. R. 49: L. Knigge
Depo at 78.

At the time David took over management of the Redfield store, it was a
significant undertaking because the store was in a chaotic state as it was being moved
into a new location in Redfield. R. 49: D. Knigge Depo at 16. David performed the
management of the Redfield store’s day-to-day operations, including managing personnel,
maintaining the store, monitoring sales and costs, and managing risk and liability
exposure. R. 49: D. Knigge Depo at 16, 17. David knew he was going to have to work
with Lynnette after Robert died, so he tried to be honest and up-front with her. R. 49: D.
Knigge Depo at 27. Nonetheless, both parties agree that their relationship remained a
strained one. R. 49: L. Knigge Depo at 82.

Notably, Robert’s adult son Jason had been managing the B&L store in 2012:
Lynnette’s adult son Keith left the B&L manager’s job in 2012, and Robert promoted

Jason to be the manager in Keith’s place. R. 49: L. Knigge Depo at 51, 53. Jason had



only been in the position for a short time and voluntarily stepped down from the manager
position at Robert’s request when David agreed to come to Redfield to manage the store;
after that, Jason continued to work there after David took his place as the manager. R.
49: L. Knigge Depo at 54. The testimony was that Jason was not ready to run the store
and needed to learn to be a manager. R. 49: D. Bruns Depo at 13. David had been
working at the B&L Redfield store for three months when Robert died in June 2013; he
continued to manage the store for two months after Robert died. R. 49: L. Knigge Depo
at 87. In July 2013, Lynnette began to feel like David wasn’t being honest about the
finances for the Oakes store that had closed some months before because she felt his
answers were vague and that he was defensive. R. 49: L. Knigge Depo at 88, 94. As a
result, Lynnette began searching for a replacement for David without discussing it with
him. R. 49: L. Knigge Depo at 98.

Lynnette knew about a week before the termination in August of 2013 that David
claimed he had a severance agreement. R. 49: L. Knigge Depo at 101, 102. Lynnette
did not ask if there was a contract with David when she terminated him. She did not ask
her lawyer for advice before the termination. R. 49: L. Knigge Depo at 104, 105.

In August 2013, Lynnette announced to David that she was terminating his
employment. R. 49: D. Knigge Depo at 23. David was simply informed that it wasn’t
working and Lynnette was going to replace him. R. 49: L. Bruns Depo at 11. Lisa and
David Bruns were at this meeting to support Lynnette, and they heard David say there
would be no hard feelings and asserted the severance payment of $100,000. R. 49: L.
Bruns Depo at 11. Specifically, David said that Robert had told him if anything

happened he would get a $100,000. R. 49: L. Bruns Depo at 13; L. Knigge Depo at 103.
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Lynnette said that she had to talk to her attorney, and that she thought it was a lot of
money. R.49: L. Knigge Depo at 104.

After David’s termination, Lynnette and David had another meeting in August
2013 to try to settle the severance payment dispute. Lynnette told David that she thought
he didn’t deserve a severance payment. R.49: L. Knigge Depo at 108. David told her
he was only seeking the $100,000 severance payment even though he could calculate his
actual losses in the range of $310,000. R. 49: L. Knigge Depo at 109. David gave
Lynnette a sheet that illustrated his calculation of his financial losses as a result of his
efforts to help Robert by managing the store. R. 49: D. Knigge Depo at 34. This
litigation started when Lynnette refused to pay the severance payment.

STANDARD OF REVIEW

This Court’s scope of review on appeal from a granted summary judgment motion
relies upon a well-established standard:

Summary judgment is authorized if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact, and that the
moving party is entitled to judgment as a matter of law. [This Court] will
affirm only when there are no genuine issues of material fact and the legal
questions have been correctly decided. All reasonable inferences drawn
from the facts must be viewed in favor of the non-moving party. The
burden is on the moving party to clearly show an absence of any genuine
issue of material fact and an entitlement to judgment as a matter of law.
Summary judgment will be affirmed if there exists any basis which would
support the circuit court's ruling.

Hamilton v. Sommers, et al., 2014 SD 76, 1 17. The Trial Court’s findings of fact
are reviewed under the clearly erroneous standard; its conclusions of law are

review de novo. Id., at | 17.
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ARGUMENTS AND AUTHORITIES

I. Did the Trial Court err when it viewed the evidence in the light most
favorable to the moving party and failed to address David’s testimony about
an event that could terminate his employment contract immediately?

A. The Summary Judgment Standard

The summary judgment standard under SDCL 8 15-6-56(c) is so familiar that it
can often be cut and pasted into an argument as a matter of rote recitation by civil
practitioners and courts alike. However, because the questions in this appeal revolve
around the Trial Court’s application of this standard, a more thorough review of the
purposes and limitations of the summary judgment standard is useful here.

Perhaps one of the most accessible summaries of the summary judgment standard
is set forth in Wilson v. Great Northern Railway Co., a prolifically cited case favored by
civil practitioners because of its straightforward explanation of the purposes and
standards applicable to summary judgment motions. It boils down the six guiding
principles for summary judgment consideration as follows:

(1) Evidence must be viewed most favorable to the nonmoving party;
(2) The burden of proof is on the movant to show clearly that there is no
genuine issue of material fact and that he is entitled to judgment as a

matter of law;

(3) Summary judgment is not a substitute for a court trial or for trial by
jury where any genuine issue of material fact exists;

(4) Surmise that a party will not prevail upon trial is not sufficient basis
to grant summary judgment on issues which are not shown to be sham,
frivolous or so unsubstantial that it is obvious that it would be futile to
try them;

(5) Summary judgment is an extreme remedy which should be awarded
only when the truth is clear and reasonable doubts touching the
existence of a genuine issue as to material fact should be resolved
against the movant; and

12



(6) When no genuine issue of fact exists, summary judgment is looked

upon with favor and is particularly adaptable to expose sham claims

and defenses.
Wilson v. Great Northern Railway Co., 157 N.W.2d 19, 21 (1968). Summary judgment
is not the proper method to dispose of factual questions. Bozied v. City of Brookings,
2001 S.D. 150, 1 8, 638 N.W.2d 264, 268. Thus, actions involving state of mind,
including cases about intent, are not usually suited for summary disposition. Tolle v. Lev,
2011 SD 65, 1 11. This is because at summary judgment, “[t]he trial court is not to
decide the issues of fact, just determine if any such issues exist.” Paint Brush Corp. v.
Neu, 1999 SD 120, 599 N.W.2d 384.

David was not required to establish and prove every element of his contract claim
so long as he is able to offer specific and probative admissible evidence about a genuine
issue. It is not appropriate for a trial court to weigh the credibility of his testimony at this
point because there is a conflict on material facts: to do so would be to substitute the
opportunity to offer live testimony and evidence at trial. The opportunity to have
credibility on a factual dispute at trial cannot be undervalued: the ability to observe the
demeanor, tone and tics of a live witness can often add critical context to the testimony
excerpted from a deposition relied upon at the summary judgment stage. This is

precisely why summary judgment is not to be used as a substitute for trial.

B. The Statute of Frauds and David’s Evidence of Short Time Expectations

South Dakota law at SDCL § 53-8-1 states: “All contracts may be oral except
such as are specially required by statute to be in writing.” In contrast, SDCL § 53-8-2,
more commonly understood as the Statute of Frauds, identifies the kinds of contracts that

must be in writing under South Dakota law. Thatstatute provides,in relevantpart:
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The following contracts are not enforceable by action unless the contract
or some memorandum thereof is in writing and subscribed by the party to
be charged or his agent, as authorized in writing:

(1) Anagreement that by its terms is not to be performed within a year from
the making thereof . . ..

SDCL § 53-8-2.

It is not disputed that an oral contract existed between David and B&L through
Robert’s authorized representation. B&L and the Estate have conceded that there was an
offer, acceptance and consideration: in fact, there is verification of the terms of David’s
version of the oral contract because both parties actually performed under the contract
five months, both before and after Robert’s death.

Yet because this is an oral contract, David had to provide evidence that supports
his claim that his oral employment contract could have been performed within one year.
The Trial Court accepted the moving parties’ claim that David intended to work until his
retirement or until Robert’s youngest set of minor children reached ages where they could
take over management of the store. If the parties agreed that these were the only two
contingencies applied to David’s term of employment, the summary judgment question
would be closer here.

In Harriman v. United Dominion Industries, the South Dakota Supreme Court
analyzed the statute of fraud’s application to an oral employment contract that the parties
both testified was intended to last for an unspecified term of years:

Because the contract was intended to be more than one year in duration,

that is until [the employer] or [the employee] no longer liked the

arrangement, or [the employee] elected to retire, it falls within the statute
of frauds.

14



Harriman v. United Dominion Industries, 2005 SD 18, 1 20. The issue could not be
decided on summary judgment in Harriman because of the existence of a dispute of
material facts.

Interestingly, the plaintiff employee in Harriman was asserting himself that the
contract was intended to be for lifetime or permanent employment; the defendant
employer took the position that it was a lesser period of time. 1d. Both parties, however,
agreed that some term of years was intended, leaving this oral agreement within the
bounds of the statute of frauds regardless of which party’s testimony was believed. 1d. A
further distinction with this case is that the Harriman plaintiff voluntarily quit before a
year was up. Id.

In both Harriman and Troverse v. O ’Meara, where the South Dakota Supreme
Court was analyzing the statute of frauds application to employment contracts, the
contract claims arose after the employees involved in those cases had each voluntarily
terminated their employment contracts before a year was up. Troverse, 493 N.W.2d 22;
Harriman, 2005 SD 18. In Troverse, the employee had an employment term of a year
and a month; in Harriman, the employee had either permanent employment or
employment for period of years. The employers’ testimony about intended employment
beyond one year was not challenged in either case because even the employees agreed
that the parties intended employment beyond one year. With the parties in agreement
about that material fact, the statute of frauds applied in both cases.

In contrast, David disputes that a contract for years was intended. It is not
disputed that at the time David and Robert negotiated his employment contract, they both

knew that Robert’s health was seriously declining and Robert was facing impending
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death. They also both knew that Lynnette was going to be in charge of the businesses
after Robert’s death. This is not an immaterial fact in this case because Robert and David
both recognized that there was a strained relationship between Lynnette and David:
Robert and Lynnette had argued because Lynnette objected to David’s employment,
and she openly preferred a different management hire.

In fact, David testified that he and Robert negotiated the severance payment
because they both knew that Lynnette might not continue to employ David after
Robert’s impending death. Indeed, neither party intended to have her do so. The fact
that Robert’s days were measured in months and that he actually died shortly after
hiring David raise factual inferences to be drawn in support of David’s claim that
employment of less than a year was contemplated between these parties at the
contract’s making.

Lynnette does not really refute David’s testimony that Robert discussed that
David could be fired as soon as Lynnette took over running the businesses after his
impending death. In fact, Lynnette clearly believed she had the right to terminate
David’s employment five months after he started work: it is undisputed that she did
because of general dissatisfaction. B&L and the Estate can claim no better version of
the facts than its own witnesses’ testimony.

In its Statement of Material Facts, B&L and the Estate made the following
representations about the undisputed material facts:

19. Plaintiff testified that his employment position with B&L Foods

Stores, Inc., was to continue until i) Plaintiff s retirement or ii)

Decedent Robert Knigge's children chose to take over the business
operations of the Redfield Food Store. D. Knigge Dep. 19, 32.
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20. Decedent Robert Knigge's natural children with Lynette Knigge
were born in the years 1998, 1999, and 2000. L. Knigge Dep. 10.

R. 16: B&L and Estate’s Statement of Material Facts # 19, # 20. B&L and the
Estate do not explain how, then, Lynnette was authorized to terminate David’s
employment summarily for general satisfaction prior to either of these events.

The Trial Court adopted B&L and the Estate’s version of the facts in this
regard. The Trial Court relied upon the following excerpt from David’s deposition to
reach the following conclusion:

The terms of the agreement were basically that | now — | give up
Oakes because we are going to scrap that, that was the initial
agreement, and he wanted me to move down to Redfield and manage
that store and get him into the new store and then just manage the store
until his kids, if one of them wanted to take over. That was the terms.
(DK at 19-20)

R. 255: Memorandum Opinion. p. 4. This analysis makes no reference to the
testimony that David offered about the third (and more likely) factor that could
terminate his employment: Lynnette’s wishes. David specified that he had testified
that there was a third contingency — Lynnette’s termination of David at any time after
Robert’s death. R. 37: Plaintiff’s Responsive Statement of Material Facts, #19.
Robert’s death was an imminent fact to everyone at that point: he had outlived his
prognosis, exhausted his treatment options and deteriorating to the point that he
needed David’s help.

The Trial Court did not address David’s testimony about a third, more
concerning contingency that could affect the term of his employment, Lynnette’s
wish to replace him. R. 21: Plaintiff’s Statement of Material Fact # 59, 60. In fact, a

review of the testimony that the Trial Court found determinative to conclude that
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there were only two contingencies for David’s contract termination provides the
following more complete explanation about how David and Robert reached an
agreement about the severance payment:

Q. [Mr. Gillette] Can you tell me generally speaking what you and
Robert actually discussed as to the terms of your employment versus
what you believe your understanding was in your head with regard to
the severance package?

A. [D. Knigge] The terms of the agreement were basically that I now
— | give up Oakes because we are going to scrap that, that was the
initial agreement, and he wanted me to move down to Redfield and
manage that store and get him into the new store and then just manage
the store until his kids, if one of them wanted to take over. That was
the terms.

Q. Specifically narrow down to the severance promise. What
specifically did he say when he made that promise?

A. Basically, he asked me — he asked the question, what if Lynnette
would let you go. My response to that was, | want — if she let me go,
basically I want $100,000, if she’s going to let me go for any reason,
and he agreed to that. We had further discussions about salary and
stuff, but basically we agreed to both of that; so that’s why we even
discussed the severance.
R. 49: D. Knigge Depo at 19-20; R. 21: Plaintiff’s Statement of Material Fact #60
This was not the only testimony that David offered to support his position that
his employment could be terminated by Lynnette at any time, a fairly likely outcome.
David offered the following testimony about the reason for the severance payment
and his reason for accepting employment that had a very uncertain future after his

brother’s death:

A. [D. Knigge]. . . and then [Robert] actually talked to me about
Lynnette, and he said, what if Lynnette would not want you to
continue on with the store in Redfield, and that’s when I told him —
that’s when I said, then I’ll need a severance. I said, I don’t want to
force myself on Lynnette and have her — require her to work with me.
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I said, if she doesn’t want me, I’'m okay with that. But I want the
severance of $100,000 should she discharge me for any reason.

R. 49: D. Knigge Depo at 10; R. 21: Plaintiff’s Statement of Material Fact #60.
A. [D. Knigge] The promise was pretty absolute, it was pretty
simple. It was just, you know, for any reason if I’'m fired from

Lynnette, I want $100,000, I don’t want to force myself on Lynnette.

Q. [Mr. Gillette] If you exposed the store to legal liability and you got
fired for that, would you still get paid the $100,000?

A. If | exposed the store, you know, | would say yes, but would I
expect it? I don’t know if I would expect it.

Q. And you believe that Robert had that exact same understanding?
A. Yes.
R. 49: D. Knigge Depo at 22; R. 21: Plaintiff’s Statement of Material Fact # 62.

In summary, evidence of Robert’s knowledge that he was going to soon die
from cancer and Lynnette’s animosity toward David as an employee must be
considered, along with David’s testimony about the fact that both he and Robert
anticipated that Lynnette could terminate David at any time. But for that concern,
the severance payment would not have been a term of David’s employment.
Drawing the reasonable factual inferences in the light most favorable to the non-
moving party, this evidence here requires an opportunity to present it to the fact
finder.

There is a further factual determination about the duration of the contract
beyond a year that should have been determined at by the fact finder at trial. The
Trial Court also rejected David’s testimony that his job could have terminated

immediately even though it is not disputed that Robert has an adult son, Jason, who
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had already been hired by Robert as the manager of the Redfield store. R. 21:
Plaintiff’s Statement of Material Fact #6.

The Trial Court recognized David’s assertion of this fact, but adopted the
moving party’s view of the facts when it concluded that Robert could have only
meant his younger children’s ability to take over the store. The Trial Court had to
overlook undisputed evidence to draw this factual inference against David.

It is not disputed that Robert hired his own adult son as well as two of
Lynnette’s adult children to work as managers of his grocery stores. Both his son
Jason and her son Keith had been hired to manage the Redfield store. Though Jason
had voluntarily stepped down from the position in order to gain some time and
experience under David’s management, there is no evidence that either Jason or
Robert ruled out Jason’s ability to resume managing the Redfield store within the
period of a year after David’s hire. A reasonable inference is that even Lynnette’s
other adult children may have been able to oust David at any time after Robert’s
death. And because of the sad timing and Robert’s quick demise, this places the
contract performance within a period of a year.

Viewing all the facts in the light most favorable to David’s position, the fact
finder should make a determination on which parties’ testimony is credible at a trial,
David should have the opportunity to present actual testimony so that the Trial Court
can make a fair assessment of the credibility of the witnesses’ respective positions in

this case.
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I1. Did the Trial Court err when it viewed the facts in the light most
favorable to the moving party and concluded that David’s losses were

not substantial in the context of his promissory estoppel claim?

South Dakota also recognizes a promissory estoppel exception to the statute
of frauds. Durkee v. Van Well, 2002 SD 150, { 21, 654 N.W.2d 807, 814-15.
Specifically, the South Dakota Supreme Court has held that “[w]here the contract is
one of employment and the employee has fully performed the contract on his part
and there is nothing left for the other party to do but to pay the agreed compensation,
the statute does not apply.” Lampert Lumber Co. v. Pexa, 184 NW 207, 44 SD 382,
384 (1921). The elements of promissory estoppel in this case first require a promise
by Robert and then additionally:

1) a showing that the detriment David suffered is “substantial in an economic
2) tsr?;ltsfr;le loss to David was foreseeable to Robert; and
3) that David acted reasonably in justifiable reliance on the promise Robert
made.
Durkee, 2002 SD 150, 1 23, 654 N.W.2d at 815 (citing Garrett v. BankWest, Inc., 459
N.W.2d 833, 848 (S.D. 1990).

In summary, David’s reliance upon and performance under the contract may be a
sufficient substitute evidence for a written agreement. There is undisputed evidence that
Robert made David a promise of employment, and that David accepted that offer. David
has testified that he suffered substantial economic loss in relying on Robert’s promise: he
scrapped an agreement where he was purchasing his own business in Oakes on terms that
he had negotiated.

Yet the Trial Court determined that his loss was not substantial. Part of its

reasoning is that it concluded that the Oakes store purchase contract was a losing
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proposition. This conclusion is disputed by David’s testimony that he quit his job and
offered to pay $200,000 for the Oakes store, after reviewing its books with Robert. As an
experienced CPA, it seems unlikely that David would not have recognized a financial
failure when he made this substantial offer.

David had only been at the Oakes store for two months and left not because he
asked to renegotiate, but because a beloved brother asked for help. He then moved to
Redfield and took on another store. The Trial Court’s conclusion that David’s salary and
benefits in Redfield—where he was living in Robert’s house with Lynnette instead of
enjoying his own chosen career—is not a full consideration of the facts in the record.
David gave up or “scrapped” his opportunity to buy the store he was investing his time
into in order to instead help his brother.

The Trial Court’s view of the facts in the light most favorable to the moving party
to determine that David did have facts to support a claim that he suffered a substantial
economic loss ignores the realities of David being unemployed for the first time in thirty
years — without a plan, without a concrete plan for re-employment in a rural community
and while he was living in a rural community that he had just moved to.

David also offered evidence that Robert knew that David’s loss was foreseeable:
David testified that compensation for his losses was the basis for the severance payment.
Finally, David offered evidence that his actions were reasonable under the circumstances.
His beloved brother had terminal brain cancer: Robert needed help and David knew it.
Robert wanted David to try to save the Redfield store—his first store—so it would be
preserved for his family after he was gone even though Robert knew that his spouse

wanted him to hire someone else. In fact, nothing suggests that the business agreements
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negotiated between two successful business people would be anything but fair and
reasonable, as these two brothers had special affinity for each other.

CONCLUSION

Robert’s prediction about one of three probable outcomes about David’s
employment after his death was not wrong: Lynnette’s tolerance for employing David
lasted only two months and was terminated for vague dissatisfaction with the assistance
of her preferred managerial employees. Thus David’s tenure at the store terminated
without any particular cause within five months after the contract was initiated.

The reasonable factual inferences should have been considered in favor of David
as the nonmoving party. Summary judgment is not intended to be a substitute for trial,
and because there are disputes about the material facts, the credibility determination
about which parties’ version if correct should be determined at trial. Therefore, David
respectfully requests that the Court reverse and remand this matter for a trial upon the
merits.

Dated this 23rd day of June 2016.

JOHNSON POCHOP & BARTLING
[s/Stephanie E. Pochop
Stephanie E. Pochop
405 Main St. | PO Box 149
Gregory, SD 57533
(605) 835-8391

stephanie@rosebudlaw.com
Attorney for Appellant David Knigge
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REQUEST FOR ORAL ARGUMENT

Appellant David Knigge respectfully requests the opportunity to present twenty

(20) minutes of oral argument pursuant to SDCL § 15-26A-83.

Dated this 23rd day of June 2016.
JOHNSON POCHOP & BARTLING

[s/Stephanie E. Pochop

Stephanie E. Pochop

405 Main St. | PO Box 149

Gregory, SD 57533

(605) 835-8391
stephanie@rosebudlaw.com
Attorney for Appellant David Knigge
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CERTIFICATE OF COMPLIANCE

The undersigned attorney hereby certifies that this brief complies with the type
volume limitation of SDCL § 15-26A-66(2). Based upon the word and character count of
the word processing program used to prepare this brief, the body of the brief contains
6,688 words and 31,927 characters (not including spaces), exclusive of the Table of
Contents, Table of Authorities, Jurisdictional Statement, Statement of Legal Issues,
Addendum Materials, and Certificate of Counsel.

Dated this 23rd day of June 2016.

JOHNSON POCHOP & BARTLING
[s/Stephanie E. Pochop
Stephanie E. Pochop
405 Main St. | PO Box 149
Gregory, SD 57533
(605) 835-8391

stephanie@rosebudlaw.com
Attorney for Appellant David Knigge
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CERTIFICATE OF SERVICE

Stephanie E. Pochop, one of the attorneys for Appellant David Knigge, pursuant
to SDCL Chapter 15-26C (Supreme Court Electronic Filing Rules), hereby certifies that
on this 23rd day of June 2016, she caused the following documents:

. Appellant’s Brief (PDF Format)
. Appellant’s Appendix (PDF Format)

to be filed electronically with the Clerk of the South Dakota Supreme Court via email,
and that the original and two hardcopies of these documents were mailed by U.S. Mail,
postage prepaid, to:

Shirley Jameson-Fergel
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405 Main St. | PO Box 149

Gregory, SD 57533

(605) 835-8391
stephanie@rosebudlaw.com
Attorney for Appellant David Knigge
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Kelsea K. Sutton By
Attorneys at Law

PO Box 149

Gregory, SD 57533

Paul J. Gillette
Kristen M., Kochekian
Attorneys at Law

PO Box 60

Redfietd, SB 57469

Re:  Knigge v. B & L Food Stores, Inc. and Estate of Robert Knigge
Spink County File CIV 13-83

Dear Counsel:

[ have now had time to consider Defendants’ Motion For Summary Judgment. The following is
my decision on that motion.

Plaintiff has brought this suit against Defendants alleging that he is owed compensation pursuant
to an oral employment contract that he made with Robert Knigge. Complaint at 2. Itis
undisputed that the employment agreement was never reduced to writing. Deposition of David
Knigge (hereinafter “DK"), pp. 31-32. Certain basic facts are also undisputed: that Plaintiff
began working for B & L Food Stores, Inc. in Redfield on February 20, 2013, that Robert
Knigge died on June 23, 2013, and that Plaintiff was terminated from his employment on August
16, 2013.

Plaintiff alleges that the terms of the contract included: a) an annual salary of $70,200 plus
performance bonuses; b) a reimbursement of one-half of Plaintifi”s annual health insurance
costs; ¢ free housing with Robert and Lynette Knigge until he could find a suitable home to
purchase; d) a $100,000 cash severance payment in the event he was terminated for any reason;
and e) the opportunity to invest in a future grocery store business with Robert and/or B & 1. Food
Stores, Inc. Complaint at 3,
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Defendants claim that they are entitled to summary judgment because Plaintiff’s claim for the
breach of the oral employment agreement is barred by SDCL 53-8-2, commonly known as the
statute of frauds. That statute provides, in relevant part:

The following contracts are not enforceable by action ynless the contract or some
memorandum thereof is in writing and subscribed by the party to be charged or
his agent, as authorized in writing:

{1} An agreement that by its terms is not to be performed within a year from the
making thereof].]

Defendants argue that the duration of the agreement was tied to Plaintiff retiring or one of Robert
and Lynette Knigge’s children reaching the age of majority and taking over the business. Since
neither thing would occur within one year, the contract could not be performed with one year and
is therefore subject to the statute of frauds,

Plaintiff first claims that this oral agreement is outside of the statute of frauds as there was no
definite term in the contract. Therefore, the so called death contingency would apply. However,
1 find this case to be similar to Harriman v. United Dominion Industries, 2005 SD 18,

693 N.W.2d 44, In that case:

Harriman argued that because it was possible for Harriman to have died prior to
the end of the first year of the contract, it was possible for the contract to be
completed within one year of its making. Therefore, the contract would not fall
within the statute of frauds.

Id at 9 18, 693 N.W.2d at 49, However, the Court did not find that argument persuasive.
Rather, the Court found that:

...It is clear from the record that the parties did not intend a permanent or lifetime
contract. Rather, the parties intended a contract of some unspecified term of years
tied to contingencies other than Harriman’s lifetime. Because the contract was
intended to be more than one year in duration, that is until Feter] Manufacturing
or Harriman nio longer liked the arrangement, or Harriman elected to retire, it falls
within the statute of frauds.

Id a9 20, 693 N.W.2d at 49.

Similarly, Plaintiff’s testimony regarding the duration of the agreement in this matter was that he
would remain employed until he was ready to retire in 10-15 years or until one the children were
ready to take over. The contract was intended for an unspecified term of years tied to
contingencies other than Plaintiff’s tifetime, 1) his retirement or 2) the children taking over.
Therefore, the death contingency does not apply to take this contract outside of the statute of
frauds.

Plaintiff also argues that it was possible for the contract to have been performed within one year
because Robert has an adult child from another relationship that could have stepped in to take
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over the store within a year. However, Plaintiff can claim no better version of the facts than his
own testimony, and that claim is not supported by the evidence. Plaintiff testified that the deal
was all negotiated in one sitting. DK at 20. Regarding this issue, he testified:

The terms of the agreement were basically that [ now — I give up Oakes because
we are going to scrap that, that was the initial agreement, and he wanted me to
move down to Redfield and mange that store and get him into the new store and
then just manage the store until his kids, if one of them wanted to take over. That
was the terms.

DK at 19-20.

He further testified, *“You know, it was he wanted to get into the new location. It was a legacy
for his kids, that I basically conld work for about 10, 15 years and his kids would be about the
age they could take over.” DK at 12,

Clearly, by his own testimony, he and Robert were speaking of the minor children since they
were agreeing that Plaintiff would manage the store until the kids were old enough to take over.
Given the ages of the minor children, it would be impossible for him to perform the agreement,
as he described it, within one year. Therefore, the oral agreement is unenforceable under the
statute of frauds.

Plaintiff also argues that even if the statute of frauds applies, Defendants are still not entitled to
summary judgment because of the docirine of promissory estoppel. The South Dakota Supreme
Court explained promissory estoppel in relation to the statute of frauds in Durkee v. Van Well:

To apply the doctrine of promissory estoppel, the trial court must find: 1) the
detriment suffered in reliance must be substantial in an economic sense; 2) the
loss to the promisee must have been foreseeable by the promisor; and 3) the
promisee must have acted reasonably in justifiable reliance on the promise made.

2002 SD 150, 123, 654 N.W.2d 807, 813,

Regarding the first element of substantial detriment, Plainiiff asserts that: 1) he left a good job
(working for the State in Pierre) and additional benefits at that job by leaving early; 2} he sold his
house in Pierre for under market value; 3) he moved to Redfield and lived with his brother to
manage a store in a chaotic time; and 4} he scrapped an agreement where he was purchasing his
own business in Oakes on terms that he had negotiated. Plaintiff’s Brief at 18. However,
Plaintiff’s testimony does not support those assertions.

Concerning items one and two, those things happened as a result of his decision to move to
Onkes to manage the store there, not due o the oral agreement whereby he moved to Redfield.
DK at 13-14. As to item four, that is supported by his testimony. However, it does not appear
that giving up the opportunity was a substantial financial detriment. His agreement with Robert
was to purchase the store in Oakes for $200,000. DK at 6. Although part of the decision to

-003-




abandon the agreement as to the Oakes Store was the fact that Robert’s cancer came back, it was
atso based upon the condition of the Oakes store. DK at 9-10, Plaintiff testified on this point:

He said the cancer had come back and it made more sense for me to be in
Redfield, and we took 4 look at the Oakes store and we decided that it was run
down, the equipment was bad, you know, 40 percent of the inventory was
outdated, the parking lot needed to be replaced and it would just take too much in
resaurces {o have to continue on with the Oakes store.

DK at 9-10. The loss of the opportunity to buy the Oakes store for $200,000 does not appear to
be & substantial economic loss given the number of problems that Plaintiff identified with that
store. According to Plaintiff*s own testimony, the Oakes store was abandoned becaunse he and
Robert determined there were enough problems with the store to make ninning it not feasible.

Item number three is also a true statement as Plaintiff did move to Redfield to manage that store.
However, it again does not appear that it created a substantial economic loss for him. While
working in Redfield, he was paid at the rate of a $70,200 annual salary. DK at 12. By
comparison, he was making a salary of $68,000 while he was working for the State. DK at 8.
While he also received benefits while working for the State, he received free housing while in
Redfield because he lived with Robert and Lynette. Deposition of Lynette Knigge, p. 78.

Considering ail of those facts, I do not find that Plaintiff suffered a substantial economic
detriment in reliance on the promise. Therefore, he cannot meet the first element of promissory
estoppel, and the doctrine docs not apply to these facts.

In conclusion, I find that the oral agreement at issue herein was not capable of being performed
within one year, therefore the agreement is unenforceable pursuant 1o SDCL 53-8-2. Further, 1
do not find that the doctrine of promissery estoppel applies because Plaintiff is not able to show
a substantial economic detciment in reliance on the promise. Therefore, Defendants’ Motion For
Summary Judgment is granted.

Sincerely,

Y L. PORTRA
Cireuit Judge

Z/Cg}ile
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STATE OF SOUTH DAKQOTA ) IN CIRCUIT COORT

) 88,
COUNTY OF SPINK h) TIFTH JUDICIAL CIRCUIT
)
DAVID ENIGGE, ) Civ, No. 13-083
)
PlaintifT, }
v, ) ORDIER FOR
)] SUMMARY JUDGMENT
B & L ¥OOD STORES, INC. and )]
ESTATE OF ROBERT ALLEN )
ENIGGE, )
)
Defendants, )

This iatter came before the tndersigned on Defendants’ Motion for Summary Judgment,

Based upon all of the files, records and proceedings herein, the Court granted
Defendant’s Motion for SBummary Judgment on all Counts and provided the basis for such ruling

in the memorandum dated February 16, 2016, attached hereto and incorporated by refersnce,

IT IS HEREBY ORDERED:
Defendants’ Motion for summary judgment is GRANTED in its entirety.

LET JUDGMENT BE ENTERED ACCORDINGLY.

Attest:

Elisha Kuhfeld/tcp BY THE COURT:
Signed: 3.!’%{’22_1_6 411535 P
A pe”
JUDGE
CLERK
Filed on; @3-02-2016 Spink County, South Dakota 71CIV13-000083
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

COUNTY OF SPRNK. ) - FIFTH IDICIAL CIRCUIT

DAVID KNIGGE,

VS,

B & L FOOD STORES, INC. and
ESTATE OF ROBERT ALLEN
KNIGGE,

Civ. No. 13-083

Plaintiff,
SUPPLEMENTAL STATEMENT OF
MATERIAL FACTS IN SUPPORT OF
BRIEF FOR SUMMARY JUDGMENT

R i L i N

Defendants.

10.

11

Decedent, Robert Knigge, was the brother of Plaintiff, David Knigge. Complaint 6.

Prior o February 2013, K&J Foods, Inc., operated a grocery business in Oakes, North
Dakota. Complaing ] 15; L. Knigge Dep. 42-43.

At all times refevant to the Complaint, Decedent, Robert Knigge, was an agent of K&J
Foods, Ine. Complaint  12; L. Knigge Dep. 42.

At all times relevant to the Complaint, B&L Food Stores, Ine., operated a grocery
business in Redfield, South Dakota. Complaint 3.

At all times relevant o the Complaint, Decedent, Robert Knigge, was an agent of B&L.
Food Stores, Inc. Complaint 5.

In October 2012, Decedent, Robest Knigge, and Plaintiff David Knigge entered into an
employment agreement fo hire Plaintiff’ as the manager of K.&J Foods, Inc, grocery store
in Oakes, North Dakota. D. Knigge Dep. 4-5, 7-8, 12,

Based upon the employment agreement with K&J Foods, Ine., Plaintiff resigned from
employment as an accountant in Pierre, South Dakota, D, Knigge Dep. 10, 13-14,

Based upon the employment agreement with K&J Foods, Inc,, Plaintiff listed his home in
Pierre, South Dakota for sale in November 2012, D. Knigge Dep.13.

Based upon the employment agreement with K&J Foods, Inc., Plaintiff sold his home in
Pietre, South Dakota. D. Knigge Dep.10, 13-14.

Based upon the employment agreement with K&J Foods, Inc., Plaintiff relocated to
Oakes, North Dakota. 1. Knigge Dep. 13-14.

. The terms of the K&J Foods, Inc., employment agreement were never fully developed or

reduced to writing. D. Knigge Dep. 6-7, 13-14, 3132
M,
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12,

13,

14,

15.

16.

17,

18,

13,

20.

21.

22,

At the time Plaintiff accepted employment with K&J Foods, Inc.; Plaintiff envisioned he
would work for the company for 10 years, D, Knigge Dep. &

Plaintiff served as manager for the K&J Foods, Inc., Oakes, Novth Dakota Store from
December, 2012 to February, 2013. Complaint §14,

In or around January, 2013, Robert Knigge decided to close the K&J Foods, Inc., QOakes,
North Dakota Store, D). Knigge Dep. 9; Complaint §i5.

Befween Jamary and February, 2013, Decedent, Robert Knigge, made an employment
offer to Plaintiff to serve as manager of the B&L Food Stores, Inc., grocery store located
in Redfield, South Dakota. Complaint 715,

In February 2013, Plaintiff"s employment with K&J Foods, Inc., ended. Complaint 114

On February 20, 2013, Decedent, Robert Knigge, einployed Plaintiff o serve as manager
of the B&L Food Stores, Inc., grocery store located in Redlield, South Dakota. Complaint

7.

No part of the B&L Foeds Stores, Inc., employment agresment was ever put in writing.
D, Knigge Dep. 31-32,

Plaintiff testificd that his employment position with B&L Foods Stores, Inc., was to
continue until i) Plaintiff’s retirement or ii) Decedent Robert Knigge's childten chose to
take over the business operations of the Redfield Food Siore. T3, Knigge Dep. 19, 32.

Decedent Robert Knigge’s natural children with Lynelte Knigge were born in the years
1998, 1999, and 2000, L. Knigge Dep. 10,

Plaintiff did not inform Lynette Knigge, wife of the Decedent, of the alleged severance
package provision until the August 2013 meeting whereupon Plaintiff was advised that he
was to be terminated. D. Knigge Dep, 22-23,

In Aungust 2013, Plaintifl’s employment with B&L Foods Stores, Inc, was terminated.
Complaint §26.

Dated this 22" day of Fanuary, 2016,
GILLETTE LAW OFFICE, PC

Paul T Gille D
Attorneys for Defghdants

‘701 Main Street

P.O. Box 60

Redfield, South Dakota 57469
605-472-1210
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CERTIFICATE OF SERVICE

I heteby certify that on the 22™ day of January, 2016, 1 served by Odyssey, a true and
correct copy of Supplemental Statement of Material Facts in Support of Brief for Summary

Judgment to the following:

Stephanie B, Pochop

Johnson Pochop Law Office

Attorneys at Law
PO Box 149
Gregory, SD 57533

-

Paul J. Gillette/ w"
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KNIGGE BY POCHOP

Okay. Did you participate in the management of Redfield,
Inc. — or Redfield Food Center during Bob's life?

No.

And was Bob the person that was overseeing the managers of
your store until his death?
Yes.

And then there's also K&J, Inc.?

Yes.

and that's the corporation that was created to own and
manage the Oakes store —

Qakes store.

Oakes, North Dakota?

Right.

and that i3 at - I understand that started in, like, 20052

1 believe that's when 1t was.

Okay, how did you guys - how did you get into.the grocery
bugsiness up in Oakes, North Dakota, in 200587

There was a grocery store for sale and Robert wanted ancther
st@re, go we bought it. And my son had been working here
managing here part-time, and so Robert moved him up there to
run that store.

Okay. When Keith was here managing the store part-time in
Redfield before he moved up to Oakes, did he have a salary?

I don't know.

Did he have a written contract?

Stephanie Moen & AssoC. (605) 995-0955 42
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o

For when he was here?
When he was the manager here.

N,

w
oo O

So then when he went up to Oakes, do you know what the terms

of hizs employment were in Oakes? And we're talking about
Keith, zight?
A I know he was salary.
Q Okay.
2  And then there was a contract that, if we ever secld the
store, then Keith would get a certain percentage of the
store.
He had a severance agreement upon the sale.of the store.
Yes.
and did hé claim that he was - when the sole - the store did
close up in Qakas?
Right.

And that clesed in January of 'l3 or December of '12; do you

know?
No. It was still open - I believe in February it was still

open.

nd what happened with Keith's contract about what would

dppen Lf the store closed? Was he to be paid $75,0007

4 he get paid --

Stephanie Moen & Assoc. (605) 395-0955 43
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
§
COUNTY OF SPINK ) FIFTH JUDICIAL CIRCUIT
)
DAVID KNIGGE, ) ‘
) Civ. No. 13-83
Plaintiff, )
)
s, ) PLAINTIFF’S RESPONSIVE
) STATEMENT OF MATERJAL
B & L FOOD STORES, INC., and ) FACTS IN OPPOSITION TO
ESTATE OF ROBERT ALLEN KNIGGE, ) DEFENDANTS® MOTION FOR
) SUMMARY JUDGMENT
Defendants. )
)

COMES NOW Plaintiff David Knigge, and in response to the Defendants’
Supplemental Statement of Material Facts, makes the following responsive statements
pursuant to SDCL § 15-6-56(c)(2).

RESPONSES TO DEFENDANTS® STATEMENT OF MATERIAL FACTS

1. Decedent, Robert Knigge, was the brother of Plaintiff, David Knigge. Complaint
8§15; L. Knigge Dep. 42-43.

Plaintiff concurs with the statement of fact in Defendants’ numbered paragraph 1. David
Knigge and Robert Knigge were brothers, and they shared a close relationship especially after
Robert was diagnosed with a brain cancer in October 2011and given an 18-month prognosis. (L.
Knigge Depo at 11, 12, 73)

2. Prior to February 2013, K&J Fooids, Inc., operated a grocery business in Oakes,
North Dakota. Complaint §13; L. Knigge Dep. 42-43.

Plaintiff concurs with the statement of fact in Defendants’ numbered paragraph 2, but
disputes that it is a complete statement of the material facts. Prior to February 2013, K&J Foods
Inc. operated a grocery business in Oakes, North Dakota, (L. Knigge Depo at 42-43) In

approximately 2005, Robert and Lynnetie bought a grocery store in Oakes, North Dakota,

Filed: 1/26/2016 8:58:10 PM CST Spink County, South Dakota 71CIV13-000083
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through a corporation that Robert formed calied K&J Foods Inc. (which stood for Knigge and
Jaton, an unrelated third party in this case). (L. Knigge Depo at 29, 57) Robert was authorized
and generalty made the business decisions about the Oakes store without Lynnette’s input. {L.
Knigge Depo at 88)

After Robert’s cancer diagnosis in 2011, Robett actively tried to incorporate his adult
step-children Keith and Kalie ittto the family grocery businesses. (L. Knigge Depo at 44) In
2012, Robert offered Lynnette’s adult daughter Kalie the opportunity to manage and buy the
Oakes store. (L. Knigge Depo at 45) Kalie accepted the position, moved to Oakes and took over
management of the store there, though Lynnette does not know the specific terms of Kalie’s
agreement with Robert. (L. Knigge Depo at 46} By the end of the year in 2012, Kalie had
decided that she did not want to buy the Oakes store and she left that business. (L. Knigge Depo
at 47, 48, 52, 75) At approximately the same time, Robert also offered his adult step-son Keith a
job in Redfield at the B&L Inc.’s Redfield store, which included an agreement that Keith would
have a share of $60,000 from the proceeds from a sale of the Oakes store. (L. Knigge Depo at
44, 49) Finally, after Kalie announced she was leaving the Qakes store, Robert offered his
brother David Knigge the opportunity to manage and purchase the Oakes store over time. (D.
Knigge Depo at 6-8) In approximately-Ncwcmber 2011, David accepted his offer, resigned from
his job and began traveling to Oakes on weekends to manage the Oakes store and begin working
toward ownership of the Oakes store through labor, (D. Knigge Depo at 10, 81-82)

3, At all times relevant lo the Compluint, Decedent, Robert Knigge, was an agent of
K&J Foods Inc, Complaint 12; L. Knigge Dep. 42, :

Plaintiff concuts with the statement of fact in Defendants’ numbered paragraph 3 but
disputes that it is matevially complete, At all times relevant to the Complaing, Decedent Robert

Knigge was an agent of K&J Foods, Inc. (L. Bruns Depo at 7; L. Knigge Depo at 39) He was
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anthorized to hire, negotiate salaries and benefits and to terminate managers at the stores without
Lymnette's mvolvement. (L. Knigge Depo at 39)

4, Ai all fimes relevant to the Complaint, B&L Fooed Stores, Inc., operated a grocery
business in Redfield, South Dakota. Complaint § 3.

Plaintiff concues with the statement of fact in Defendants® numbered paragraph 4. At all
times relevant to the Complaint, B&L Food Stores Inc, operated a grocery business in Redfield,
South Dakota, (L. Knigge Depo at 26, 57) Robert and Lynnette were the only sharcholders of
this business. (L. Knigge Depo at 97)

5. At all times relevant to the Complaint, Decedent, Robert Kuigge, was an agent of
B&L Food Stores, Inc. Conplaint 7 5,

Plaintiff concurs with the statement of fact in Defendants” numbered paragraph 5. At all
times relevant o the Complaint, Decedent, Robert Knigge, was an agent of B&L Food Stores
Inc. Robert was authorized to hire, negotiate salaries and benefits and to terminate managers at
the stores without Lynnette’s involvement. (L. Knipge Depo at 39)

6. In October 2012, Decedent, Robert Knigge, and Plaintiff David Knigge entered into
an employment agregment to hire Plaintiff as the manager of K&J Foods, Inc.
grocery store in Qakes, North Dakota, D, Knigge Dep, 4-5, 7-8, 12,

Plaintiff concurs with the statement of fact in Pefendants’ numbered paragraph 6. At the
end of the year in October of November of 2012, Robert Knigge and David Knigge entered into
an employment agreement whereby David was hired as the manager of K&J Foods Inc. grocery
store in Oakes, North Dakota, with the opportunity to purchase the store from K&J, Inc. for

$200,000 to be paid off over ten (10} years. (D. Knigge Depoat4, 6, 8, %)

7. Based upou the employment wit K& J Foods, Inc., Plaintiff resigned from
employment as an accountani in Pierre, South Dakota. D. Knigge Dep. 18, 13-14,

Plaintiff concurs with the statement of fact in Defendants” numbered paragraph 7 but

disputes that it is materially complete. Based upon the employment offer with K&J Foods Inc.
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that included the ability to purchase the Oakes store, David gave notice and resigned from his job
with the state of South Dakota, effective in January 2013. (D. Knigge Depo at 10} David sta-rted
work in December, He was not paid a set salary for wotking at the Oakes store and was using up
his leave from his state employment until the store started to have a better cash flow. (D. Knigge
Depo at 7-9) Had he continued to work for the state for another six months, he would have
gotten an additional compensation for half of his sick pay. (D. Knigge Depo at 35)

8. Based upon the employinent agreament with K&JF Foods Inc., Plaintiff tisted his
frome in Pierre, South Dakota for sale in November 2012, D, Knigge Dep, 13.

Plaintiff concuss with the statement of fact in Defendants’ numbered paragraph 8.
Plaintiff listed his home in Pierre, South Dakota, for sale in November 2012 with the idea that he
would be moving to Oakes and buying the Oakes store from K& Inc. {D. Knigge Depo at 13).

9. Based upon the employment agreement with K&I Foods Inc., Plaintiff sold bis home
in Pierre, South Dakota. D, Knigge Dep. 10, 13-14.

Plaintiff disputes the statement of fact in Defendants’ numbered paragraph 9 is material.
While Plaintiff originalty listed his home in Pierre for sale in November 2012, his employment
plans changed in Jannary of 2013 because of Robert’s ferminal eancer. (D. Knigge Depo at 7, 9,
10, 13)

10, Based upon the euplopment agreement with K&J Foods Inc., Plointiff relocated to
Ouakes, North Dakote. D. Knigge Dep, 13-14,

Plaintiff disputes the statement of fact in Defendants’ munbered paragraph 10, and
disputes that it is material. When he was working in the Oakes store in 2012, David lived ina
motel in Oakes, and the motel and alt his expenses were paid for by the store. (L. Knigge Depo

at 81-82; D. Knigge Deo at 7)
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11, The terms of the K&J Foods, Innc., employment agreemeny were never fully developed
or reduced to writing. D. Knigge Dep. 6-7, 13-14, 31-32,

Plaintiff disputes the statement of fact in Defendants’ numbered paragraph 11. The terms
of the K&J Foods Inc. employment agreement were not reduced to writing but were fully
developed, and David acted in reliance upon them by giving notice to his prior employer and
going to work in Oakes. (D. Knigge Depo at7-9)

12, At the time Plaintiff aecepted employment with K& Foods, Inc., Plaintiff envisioned
Ire would work for the company for 10 years. . Knigge Dep. 9,

Plaintiff disputes the statement of fact in Defendants’ numbered paragraph 12, At 1hel
time Plaintiff accepted employment with K&J Foods Inc., Plaintiff envisioned hs would have
bought and owned the Oakes store within ten (10) years. (D. Knigge Depo at 9) Their
agreement materially changed in January of 2013 when Robert accepted that he was terminally
ill. (. Knigge Depo at 7, 9, 10-11, 14)

13. Plaintiff served as manager for the K&J Foods Inc. Oakes, North Dakota Store from
December, 2012 fo February, 2013, Complaint % 14,

Plaintiff concurs with the statement of fact in Defendants’ numbered paragraph 13, but
disputes that it is materially complete. In March 2013, David Knigge closed the Oakes store and
moved to Redfield, where he lived with Robert and Lynnette, and managed the Redfield store
pursuant to his agreement with Robert. (L. Knigge Depo at 33; D, Knigge Depo at 12-13, 16)

14 In or avound January, 2013, Robert Knigge decided 1o close the K&F Foods, Inc.,
Oukes Noirth Dakota Stove. D, Knigge Dep. 9; Complaint 415,

Flaintiff disputes that the statement of fact in Defendants” numbeyred paragraph 14, After
Robeit accepted that his cancer was terminal, he asked David to close the Oakes store and move
to Redfield to manage the Redfield store. (D. Knigge Depo at 7, 9, 10-11, 12) Specifically, the

terms of Rebert and David Knigge’s agreement were that David would scrap his plans for the
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Oakes store, it would not be sold, and that David would move to Redfield and become the
manager of the Redfield store until Robert’s children could take over or until Lynnstte
terminated David. (D. Knigge Depo at 9, 10, 19, 20, 22)
15. Between January and February, 2013, Decedent, Robert Kiigge, made an
employment offer to Plaintiff to serve as manager of the B&L Food Stores, Inc.,
grocery stove located in Redficld, South Dalote. Comploaint g 15,

Plaintiff concurs with the statement of fact in Defendants” numbered paragraph 15, After
Robert accepted that his cancer was terminal, he asked David to close the Oakes store and move
to Redfield {o manage the Redfield store. (. Knigge Depo at 7, 9, 10-11, 12) Specifically, the
terms of Robert and David Knigge’s employment agreement were if David would give up his
plais and close the Osakes store, David would move to Redfield and that would manage the
Redfield store for a set salary, benefits and severance payment until Robert’s children could do it
or until Lynnette terminated David. (ID. Knigge Depo at 19-20, 22) Robert knew he was dying
at the time; he also knew that Lynnetie and David did not get along well, and that Lynnette had
argued with him about hiring David. (L. Knigge Depo at 76, 77, 89 ; D. Knigge Depo at 10-11,
14, 19) Robert knew what David had given up in terms of work and opportunity to help him in
Redfield. (D. Knigge Depao at 12, 18, 20) Robert and David agreed that they did not want
Lynnette to have to continue employing David after Robert’s inipending death and that she might
terminate David. {D, Knigge Depo at 10, 12, 19, 22) They agreed to an annual salary and anJ
annual beneflis package, but they also agreed to a severance payment of $100,000 if David was
terminated for any reason becavse they recognized that Lynnette should not have to employ him

for any period and becanse Robert knew what David had given up to accept the position. (D.

Knigge Depo at 12-13, 18, 19, 20, 22)
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16. In February 2013, Plaintiff's employment with K&J Foods, Inc., ended. Complaint §
id.

Plaintiff concurs with the statement of fact in Defendants’ numbered paragraph 16, but
adds that it s materially incomplete. David accepted Robert’s offer of employment at the
Redfield store for a salary, benefits and $100,000 severance agreement in January of 2013, (D.
Knigge Depo at 12-13, 18, 15, 20, 22) As a result, David agreed to give up his plans to purchase
the Oakes store. (D. Knigge Depo at 19) By March 2013, David Knigge had closed the Oakes
store and moved to Redfield, where he lived with Robert and Lynnette, in order to perform his
employment agreement with Robert at the Redfield store pursuant to his agreement with Robert,
(L. Knigge Depo at 53; D. Knigge Depo at 16)

17, On February 20, 2013, Decedent, Robert Knigge, employed Plaintiff to serve as
manager of the B&IL Food Stores, Inc., grocery store located in Redfield, Seath
Datota. Compluint | 1,

Plaintiff concurs with the statement of fact in Defendants’ numbered parageaph 17, but
disputes that it is materially complete. By March 2013, David Knigge had closed the Oales
store and moved to Redfield, where he lived with Robert and Lynnette, in order to manage the
Redfield store under the salary, benefits and severance agreement he had negotiated with Robert.
{L. Knigge Depo at 53; D. Knigge Depo at 16, 18, 19, 20, 22)

18 No part of the B&L Foods Stores, Inc., comploymeni agreement was ever puf in
writing, D, Knigge Dep. 31-32.

Plaintiff concurs with the statement of fact in Defendants’ numbered paragraph 18. No
part of the B&L Foods Stores Inc. employment agreement was put in writing. (D. Knigge Depo

at 31-32)

7
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I8, Plaintiff testified that Itis employment position with B&L Foody Stores, Inc., was to
conrtinie untif i} Plaintiff's retirement or i) Decedent Robert Knigge's children chose
to take over the business aperations of the Redfield Foad Store. D, Knigge Dep. 19,
32
Plaintiff disputes that the statement of fact in Defendants” numbered paragraph 19, The
terms of Robert and David Knigge’s agreement were that David would give up the plans to buy
the Dakes store, would close the Qakes store, would move to Redfield and would manage the
Redfield store for a set salary, benefits and a severance payment “until his kids, if one of them
wanted fo take over” or until Lynnette terminated David. (D. Knigge Depo at 10, 11-12, 20, 22).
They did not want Lynneite to have to continue employing David afier Robert”s impending
death. (D. Knigge Depo at 18, 12, 22) Robert knew he was dying at the time; he also knew that
Lynnette and David did not get along well and that Lynnette had argued with hiim about hiring
David because she wanted him to hire the Bruns®, (L. Knigge Depo at 76, 77, 89; . Knigge
Depo at 10-11, 14, 19) Further, Robert knew what David had given up in terms of work and
opportunity to help him in Redfield. (D. Knigge Depo at 12, 18, 20)

26, Decedent Robert Knigge's natural children with Lynefte Knigge were bori in the
years 1998, 1999, and 2000. L. Knigge Dep, 10.

Plaintiff disputes that statement of fact in Defendants® numbered paragraph 20 is
materially complete. Decedent Robert Knigge's natural children with Lynette Knigge were born
in the years 1998, 1999 and 2000. (L. Knigge Depo at 10) However, Robert also had his own
adult son Jason who worked in the Redficld grocery store even before David Knigge was hired
there, (L. Knigge D;apo at 51-53} After Robert’s diagnosis, Robert also actively offered his
adult step-children jobs in the family grocery businesses, including hiring his step-son Keith to
manage the store befors he hired his son Jason or David Knigge. (L. Knigge Depo at 44, 45, 49,

30, 51, 52) When Keith left in 2012, Robert hired his adult son fason to manage the store. (L.
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Knigge Depo at 51) Jason: had already been working at the Redfield store so this amoumted to
him being prometed {0 manager. (L. Knigge Depo at 53} Lynnette does not know what Jason’s
employment terms were. (L. Knigge Depo at 52) Robett’s son Jason continued to work at the
Redfield store, but stepped down from the manager position at Robert’s request when David
came to Redfield to manage the store. (L. Knigge Depo at 54) Jason was not ready to run the
store and just needed to learn to be a manager. (D. Bruns Depo at 13) Jason stepped down from
the management position when David was hired because the new store was so much bigger, and
Jason felt more comfortable having someone who knew what they were doing to make it work.
(L. Knigge Depo at 67) There is no evidence that Jason was angry about the demotion. (L.
Knigge Depo at 67)
21, Plaintiff did not inform Lynette Knigge, wife of the Decedent, of the alleged

severance payment provision until the August 2013 meeting whereupon Plainfiff was

advised that he was te be terminated, D. Knigge Dep. 22-23,

Plaintiff disputes that the statement of fact in Defendants’ numbered paragraph 21 is a
complete statement of the material facts, Lynnette knew that Robert had negotiated some
employment agreement with David because she overheard Robert talking about it, and then
David moved to Redfield and lived with him while he managed the Redficld store, (F.. Knigge
Depo at 53, 69) Two months after Robert’s death in June of 2013, as Lynnette was preparing to
terminate David Knigge, David Bruns told her that David Knigge said he had a severance
agreement. (L. Knigge Depo at 101, 102) David Bruns had earlier recommended to David

Knigge that he should negotiate a severance agreement with Robert and Lynnette, (D. Bruns

Depo at 25)
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22. In August 2013, Plaintiff's employment with B&L Foods Stores, Inc. was terminated,
Complaint 1.

Plaintiff concurs with the statement of fact in Defendants’ numbered paragraph 22, but
disputes that it is 2 complete statement of the material facts. Lynnette continued to employ
David for two months after Robert died in June of 2013. (L. Knigge Depo at 87) Lynnette
began searching for a replacement for David without discussing it with him. (L. Kaigge Depo at
98) Lynnette knew about & weelk hefore the termination that David claimed he had severance
agreament. (L. Knigge Depo at 101, 102) However, Lynnette did not ask if there was a contract
with David when she terminated him. (L. Knigge Depo at 100) She did not ask her lawyer for
advice before the termination. (L. Knigge Depo at 104, 105)

In August 2013, Lynnette told David that she was terminating his employment. (D.
Knigge Depo at 23} David was told it wasa’t working and Lynnette was going to replace him.
(L. Bruns Depo at 11) At the termination meeting, David Knigge said there would be no hard
feelings, but he brought up the $100,000 severance payment. (L. Bruns Depo at 11) David said
that Robert had told him if anything happened he would get & $100,000. (L. Bruns Depo at 13;
L. Knigge Depo at 103) Lynnette said that she had to talk to her attorney, and that she thought it
was a lot of money. (L. Knigge Depo at 104) After the termination, Lynnette and David had
another meeting in August of 2013 to try to settle the severance payment. Lynnette told David
that she thought he didn’t deserve a severance payment. (L. Knigge Depo at 108) David told her
he was only asking for the $100,000 severance payment even though he calculated his actual
tosses in the range of $315,000. (L. Knigge Depo at 109} At that meeting, David gave Lynnette
a sheet that calculated his view of his losses at $310,000. (D. Knigge Depo at 34) Lynnette has

never infended to pay David any severance payment. (L. Knigge Depo at 109) After she fired

10
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David, Lynuette hired a person from Nebraska as David’s teplacement for less compensation for
the period of one year. (L. Knigge Depo at 99, 100, 107)
Dated this 26th day of Janwary 2016.

JOHNSON POCHOP & BARTLING

/3/Skephanie £, Pochop
Stcphani:a E. Pochop '
405 Main St. | PO Box 149
Gregory, SD 57533

(605) 835-8391
stephanie@rosebudlaw.com
Attorney for Plaintiff David Knigge
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CERTIFICATE OF SERVICE

The undersigned cettifies that on the 26th day of January 2016, she served a true and
correct copy of the foregoing Plaintiff’s Responsive Statement of Material Faets by Odyssey
e~filing upon the following:

Paui J. Gillette
Gillette Law Office, PC
701 Main St. | PO Box 60
Redfield, SD 57469

/s/Stephanie £, Pochop
Stephanie E. Pochop
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STATE OF SOGUTH DAKOTA. Y IN CIRCUIT COURT
§
COUNTY OF SPINK h] FIFTH JUDICIAL CIRCUIT
)
DAVID KNIGGE, ) .
) Civ. No, 13-83
Plaintiff, )
} PLAINTIFE’S STATEMENT OF
vs. ) MATERIAL FACTS IN
) OPPOSITION TO
ESTATE COF ROBERT ALLEN KNIGGE, ) SUMMARY JUDGMENT
)
Defendants. )
)

COMES NO_W Plaintiff David Knigge and respectfully submits Plaintiff’s Statement of
Material Facts in Oppaosition to Defendants' Meotion for Summary Judgment pursevant to SDCL
§ 15-6-56(<)(2).

PLAINTIFE’S STATEMENT OF THE MATERIAL FACTS

Relevant Parties and Enfities

1. Plaintiff David Knigge (“David’™*) has worked as a CPA for more than 30 years. (.
Knigge Depo at 3, 4) He served as the Assistant Director of Finance for the State of South
Dakota’s Depariment of Transportation, where he supervised fourteen {14) employees and had
extensive experience in establishing policy and procedure for accounting processing in that
departrnent. (D. Knigge Depo at 3) He is currently employed by the State of Sonth Dakota in its
Bureau of Finance and Management. (D. Knigge Depo at 3)

2. Robert Knigge was David’s brother. Robert died in June of 2013, (L. Knigge Depo at
11, 42-43)

3. Robert enjoyed a close relationship with David, especially after Robert was ill following

his brain cancer diagnosis in October of 2011, (L. Knigge Depo at 11, 12, 73)
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4, Af the time of his death, Robert was married to Lynnette Knigge. They married in 1996
and had children during their marriage; all four of those children were minors at the time of
Robert’s death. (L. Knigge Depo at 10)

5. Lynnhette has three adult children, Jason, Kalie and ICeith, from a previons marriage, and
Robert included his step-children in the management of the family grocery businesses before his
death, (L. Knigge Depo at 9, 44, 45, 47-48,49-50)

6. Robert has an adult son Jason whom he employed as the 1éanagcl' of the Redficld store in
2013, immediately before he hired David Knigge as the manager of that store. (L. Knigge Depo
at 51)

7. Robert and Lynnette owned and operated grocery stores as their business. At the height
of their business, they formed three corporations that operated thrge different groceiy stores. (L.
Enigge Depo at 29, 55, 57,97) |

§. Specifically, in 1996, they started in the grocery business in Redfield where they lived.
(L. Knigge Depo at 29) The Redfield Food Center stored was owned and operated through a
corporation that they established known as B&L Inc., which stands for Bob and Lynnette, (L.
Knigge Depo at 28, 57) Robert and Lynnette are the only two shareholders of this business. (L.
Kuigge Depo at 97) This is the store involved in the present case.

9. In approximately 2005, they bought a grocery store in Oakes, North Dakota. (L. Knigge
Depo at 29} This store was operated through a corporation that Robert set up ealled K&J Inc.l
{standing for Knigge and Jaton, an annrelated third party in this case). (L. Knigge Depo at 57)
Robert was going to sell the Oalkes store to David but asked David to close it and come work in

the B&L Inc. Redfield store instead. (L. Knigge Depo at 88)
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10. In approximately 2008 or 2609, Robett and Lynnete bought a grecery story in Linton,
North Dakofa. (L. Knigge Depo at 55} This was owned and aperated by a corporation that
Robert established called K&B, Inc., which stanas for Knigge and Bruns. {L. Knigge Depo at
55)

11. Robert and Lynnette met David and Lisa Bruns, a married couple who were working in
another grocery store, on a trip. Robert then formed a corporation and hired the Bruns® to move
to Linton to operate the store via an oral contract. (L. Bruns Depo at 4; D. Bruns Depo at 5, 7)
The oral agreement with the Bruns’ was that they would work at the Linton store for five years,
and their fabor would be considered as their investment into twenty-five percent (25%)
ownership of the K&B Inc. corporation. (L. Bruns Depo at 4) They also received a vehicle and
insurance on that vehicle. {D. Bruns Pepo at 32)

12. In 2009, B&L Inc. purchased a competitor’s store in Redfield, and bepan to merge their
existing grocery store into the competitor’s building, under the name Redfield Food Center. (L.
Knigge Depo at 00) Robert was still completing the merger into the new store building in 2012
and 2013, (L. Knigge Depo at 60)

Robert’s way of doing business.

13. Lyunette described that Robert was an “in charge” type of guy who focused on money
and was a rather hard pegotiator, 1o the point Lynette described that he could be controlling. (L.
Knigge Depo at 13, 117; D. Knigge Depo at 27; see also D. Bruns Depo at 6 (Robert was a
“forceful™ person))

14, While Robert and Lynnette were both shareholders in all of their corporate entities,
Lynnette had little involvement with their businesses. She worked for B&L Inc. at the Redfield

store as a bookkeeper for a brief period vntil approximately 2000, when she became a full-time
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homemaker for their young family. (I.. Knigge Depo 35; D. Knigge Depo at 13, 16) After that,
she generally consuited about store decorating and issues between employees who didn’t get
atong, (L, Knigge Depo at 36)

15. Lynnette did not know the details of Rober{'s business dealings for the stores. For
exaimple, Lynnette did not know who the officers of B&L Inc. were. (L. Knigge Depo at 29)

16. HKobert was authorized to make decisions for B&L Inc. (and his other corporate entities)
without Lynnette’s approval or involvement. (L. Bruns Depo at 7; L. Knigge Depo at 42) He
was authorized to hire, negotiate salarfes and benefits and to ferminate managers at the store
without Lymnette's involvement. {L. Knigge Depo at 39, 79, 80)

17. Tor example, without Lynnette’s approval in December 2012, Robert took out a
$400,000 Ioan for B&L Inc., and he bought a $60,000 boat and several cars without considering
Lynnette’s input. (L. Knigge Depo at 18-19, 86, 90,91, 121)

Time becomes “of the essence” in a real way for Robert becanse of a devastating diagrnosis.

13. In Octaber of 2011, Robert was diagnosed with Stage 4 gloiblastigoma, a form of brain
cancer. (L. Knigge Depo at 12)

18, When he was diagnosed, Robert was told he had a prognosis of eighteen (18) months to
live. (L. Knigge Depo at 15, 25)

20. From the beginning, Robert’s doctors talked to him about his terminal condition and |
recommended that he should do the things that were important to him. (L. Knigge Depo at 25,
118)

21. Robert did chemo, radiation and had three surgeries after his diagnosis to try to extend

his life, (L. Knigge Depo at 12, 23; D. Knigge at 5, 6)

4
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22, After his surgery in January of 2013, Robert’s doctors told him that there was nothing
else they could do and he resigned himself to dying, (L. Knigge Depo at22, 23, §5; D, Knigge
Bepoat?, 9,11, 12)

23. Robert died from his disease in June of 2013, (D. Knigge Depo at 30; L. Knigpe Depo
a1 30)

Meanaging the stores becomes an issue for Robert because of his disease.

24. Robert was the Redfield store manager until he got sick n 2011. (L., Knigge Depo at
62)

23, After Robert’s diagnosis, he actively tried to incorporate his adult step-children Keith,
Kalie, and his adult biclogical son, Jason, nto the family grocery businesses. (L. Knigge Depo
at 44)

26. In 2012, Robert had Lynnette’s daughter Kalie move to Oakes to manage the Oakes
store. (L. Knigge Depo at 45) Kalie was supposed to have an opportunity to buy the store;
however, Ly.nnette does not know the terms of Kalie’s agreement with Robert. {L. Knigge Depo
at 46)

27. Atapproximately the same time, Robert asked Lynnefte’s adult son Keith to move te
Redfield to run the Redfield store. (L. Knigge Depo at 44) Keith agreed and became the
manager of the Redfield store, but Lynnette did not know what Robert had agreed to pay her son
as salary or benefits, (L. Knigge Depo at 49) She did know that Robert had a written agreement
to pay Keith $60,000 upon the sale of the Oakes store, (L. Knigge Depo at 44)

28. Keith was doing Robert a favor by coming to Redfield tc manage the Redfield store. (L.

Knigge Depo at 51)
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29. Keith and Robeit got into a disagreement, and Keith left the Redficld store in Aogust of
2012, (L. Knigge Depo at 50, 52) Robert was not capable of managing the store at that point,
(L. Knigge Depo at 50)

30. When Keith left in August of 2012, Robert hired his adult son Jason 1o manage the store.
(L. Knigge Depo at 51) Jason was already working at the Redfield stoge, so this amounted to
him being promoted to manager. (L. Knigge Depo at 53} Lynnette does not know what Jason’s
employment terms were. (L. Knigge Depo at 52)

31. Kalie decided that she did not want to buy the Oakes store and left that location in 2012,
{L. Knigge Depo at 47, 48, 52, 75}

32. Some of their contracts with their children were in writing; other contracts were oral.
(L. Kuigge Depo at 62)

Robert negotiates with David about jeining the family businesses,

33, Even prior to Robert’s illness, Robert and David had talked about getting into the
grocery store business fogether in a store in Custer, South Dakota; David was going to manage &
store there. (L. Knigge Depo at 71, 72)

34. According to Lynnette, David and Robert were close, and David was a person that
Robert trusted. {L. Knigge Depo at 73)

35. When Kalie announced she was leaving the QOakes store, Robert did not advertise for a
manager. (L. Knigge Depo at 74)

36. Instead, in fate 2012, Robert talked to his brother David and said that Kalie was leaving
employment in the Oakes store in December 2012, Robert proposed that David consider
managing that store for Robent, with an agreement that David would ultimately purchase the

QOakes store from Robert. (D. Knigge Depo at 6, 7, 8, 9)
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37. David and Robert reviewed the financial statements from that store, and David accepted
the offer of managing the Oakes store with the understanding that he would have an option to
purchase the business for $200,000 within a ten (10} year period. {D. Knigge Depo at 6, §, 9)

38. David agreed o work at the Oakes store as its manager on a flexible salary because of
cash flow issues at the store. (. Knigge Depo at §) There was no severance agreement, (D.
ICnigge Depo at 9)

39. David and Rabert did not immediately reduce thefr agrecment about the Oakes stors to
writing but planned to do so in the future. (D. Knigge Depo ét 7

40, David Brums did not know what David Kniggc’s.agrccmcnt with Robert was, but David
Bruns advised David Knigge to negotiate a severance package with Robert and Lynnette, (D.
Bruns Depo at 25)

41. David gave notice and resigned form his job with the state of South Dakota to go to
wark at the Oakes store. (D. Knigge Depo at 10) Had he continued to work for the state for
another six (&) monhts, he would have gotten an additional compensation for hailf of his sick ﬁay,

42, When he was worlcing in the Oakes siore, David lived in a motel in Oalces, and the motel
and ali his expenses were paid for by the store. (L. Knigge Depo at 81-82) Robert negotiated
that deal with David. (L. Knigge Depo at 82)

43. Lynnette did not know what David's employment contract was because Roberxt
negotiated it. (L. Knigge Depo at 74)

44, Lynnette did not ever work at the stores while Robert was sick. (L. Xnigge Depo at 84)

Things take a turn for the worse between Robert and Lynnette.
45, After Robert’s diagnosis, Lynnefte became upset with Robert about his decision-making,

particularhy his borrowing and spending. (L. Knigge Depo at 17)
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46, Robert had negotiated a $400,000 loan for an expansion of the Redfield store that she
opposed. (L. Knigge Depo at 91)

47. Robert bought his step-son Jason a car, (L. Knigge Depo at 16) Fe also bought his
fourteen (14) year old daughter a Camero. (L. Knigge Depo at 18)

48. Lynneite was also upset because Robert bought himself a $60,000¢ boat that he “was
never going to drive.” (L. Knigge Depo at 121)

49, In December of 2012, Lynnette hired a lawyer and initiated a divorce action by filing it,
but she did not have him served. (L. Knigge Depo at 18, 28, 116, 120)

50. Robert was very angry with her about the divorce. (L. Knrigge Depo at 19, 28)

51, Lynnette described that they were “partially” separated. (L. Knigge Depo at 21)

52. However, Lynnette did not proceed with the divorce: it just faded away. (L. Knigge
Depo at 21)

Robere’s plans change again becanse of cancer’s cruelfy,

53. David started working at the Cakes store on weelends in November 2012, but the
parties’ plans changed entirely when Robert’s diagnosis became more serious, especially after a
January 2013 medical appointment indicated that Robert’s cancer was progressing. (. Knigge
Depoat§, 9, 11)

54, In January 2013, Robert had a surgery to try to prolong his life, and at that time, his
physician asked him if there was anything important he still had to do. (L. Knigge Depo at 22)
Robert began 1o think about his family after he resigned himself fo the fact that his cancer was
terminal and he was going to die. (D. Knigge Depo at 14)

55. Because of the seriousness of his cancer, Robert and David discussed a number of

options. {D. Knigge Depo at 11) Because Robert wanted to maintain his Redfield grocery store
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for his children, he said that it made more sense for David to help him by managing the B&L
Inc. store in Redfield, South Dakota. {D. Knigge Depo at 8, 12, 14)

56. David and Robert ultimately agreed that David would “serap” his plans about
purchasing the Cakes store, close the Gakes store and move to Redfield to manage the Redfield
store untit Robert’s children could manage it or until Lyonette fired him. (D. Knigge Depo at 9,
12, 19, 20, 22)

57. David and Robert negotiated David’s salary and benefits at the Redfield store, as well as
a severance payment of $100,000 if David would agree to move to Redfield to manage the
Redfieid store. (D. Knigge Depo at 12-13, 18, 19, 20)

58. Robert and Lynnette knew what David had given up in terms of work and opportunity to
help him in Redfield. {D. Knigge Depo at 12, 18, 20; L. Knigge Depo at 80-81)

59. Atatime when Robert’s health was seri.uusly deteriorating, Robert and David talked
about the fact that Robeit’s wife Lynnette might not want David fo manage the store when
Robert was gone, (D. Knigge Depo at 19, 20, 22)

60. Robert knew he was dying af the time; he also knew that Lynnette and David had a very
strained relationship and that Lynnette had argued with him about hiring David, (L. Knigge
Depo at 76, 77, 62, 89; D, Knigge Depo at 10-11, 14, 19} Roberf and David agreed that they did
not want Lynnette to have to continue employing David after Robert’s impending death and that
she might terminate David. (D. Knigge Depo at 10, 12, 19, 22) Becauss they both could foresee
that Lynnette may not want fo work with David, they agreed that David would have a severance
agreement where he wouid be paid $100,000 for termination for any reason, (D). Knigge Depo at

10, 20, 22)
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61. Robert and David did not want to force Lynnette to employ David after Robert died. (D.
Knigge Depo at 10, 12, 20, 22}

62. The promise Robert made was absohite and simple: if David was fired for any reason,
he would receive $100,000 as a severance package. (D. Knigge Depo at 22, 32)

63. The severance package was fo compensate David for scrapping the plan to buy the
Dakes store and leaving his profession to move to Redfield to help Robert out. (D. Knigge Depo
at 20, 32)

64. David agreed to sell his housg in Pierre to move to Redfield to help Robert with the
Redfield stove. (D. Knigge Depo at 13)

65. In March 2013, David Knigge closed the Oakes store and moved to Redfield, where he
lived with Robert and Lynnette when he took over as manager of the B&L Inc. Redfield store,
{L. Knigge Depo at 33)

Lynnette’s knowledge of David’s emplayment terms.

66. Lynnette does not know why David Knigge was hired as the manager. (L. Knigge Depo
at 63) She did not participate in the negotiation on his employment terms. (L. Knigge Depo at
63)

67. David did not negotiate with Lynnette because he did not even know if Lynnette owned
stock in the stores, but mainly because Robert was clearly in charge of store business. (D.
Knigge Depo at 15)

68. Lynnette knew that Robert had also tried to hire Dave and Lisa Bruns to come manage
the Redfiekd store when he got sick, (L. Knigge Depo at 63; D. Bruns Depo at 15) She was
aware that Robert had offered to help the Bruns’ with a house if they took the position, but their

salary and the lrouse budget had not been decided. (L. Knigge Depo at 65; D. Bruns Depo at 15)

10
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69. Lynette found out abruptly that David Knigge was going to run the Redfisld store
instead of the Bruns’. (L. Knigge Depo at 63)

70, Lynnette overheard Robett talking to David Knigge on the phone about a $70,200
anhual salary and a bonus based on how the store did; when she asked him about the Bruns’,
Robert told her that he wanted his brother David in the store. (L. Knigge Depo at 69} This was
how she learned that Robert had hired David Knigge to manage the Redfield store. (L. Knigge
Depo at 70)

71, Based on what she had heard, Lynnette believed that David’s salary was to be $70,200
plus a benus based on store performance. (L. Knigge Depo at 70)

72. Lynnette was surprised by this, but when she talked to Robert, she knew he had made up
his mind to have David manage the Redfield store. (L. Knigge Depo at 76)

73. Lynnette preferred to have the Bruns’ run the Redfisld store and told Robert that. (L.
Knigge Depo at 77)

74. Lynnette has a close friendship with the Bruns’. (L.Kaigge Depo at 92)

75. Robert did not like it when she said that, and they had a little bit of an argument about it.
(L. Knigge Depo at 77)

76. At the end of his life, Robert had developed some frust issues with Lisa and David
Bruns. (L. Knigge Depo at 89) He believed they were stealing from him. {L. Knigge Depo at
89

77. Robert’s decision ultimartely stuck: David Knigge came to Redfield to run the store as

storve manager. (L. Knigge Depo at 78)

Il
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78. Lynnette does not dispute that Robert offered the store manager job to David, and she is
well-aware that he performed that job. (L. Knigge Depo at 84) She does not dispute that the
salary offered was $70,200 a year. (L. Knigge Depo at 76, 78, 85}

79. Although Lynnette disputes David’s testimony that he and Robert agreed upon a
$100,000 severance payment, she does so because she did not overhear Robert discuss that with
David on the phone when she heard thein talking about his salary. She agrees, however, that it is
possible they had further negotiations of which she was not aware. (L. Knigge Depo at 83, 86)

80. Lynnette acknowledges that Robert felt very kindly toward David for David’s
willingness to help him in the business. (L. Knigge Depo at 85)

81. Lynnette also acknowledges that Robert knew he had limited time to live, (L. Knigge
Depo at 85)

82. Robert had the authority fo make this offer to David. (L. Knigge Depo at 80) Robert
made major business decisions and entered into contracts without consulting her, {1.. Knigge
Depeo at 90, 91)

83. She did not know if David and Robert had a written contract, (L. Knigge Depo at 78)

David manages the Redfield store,

84. Lynnetts knew that David had closed the Oakes store and moved to Redficld to take the
manager pasition because of Robert's employment offer. (L. Knigge Depo at 81)

85, David took over management of the Redfisld store in early 2013, which was a
significant task because the store was being moved into a new location in Redfield. (D. Knigge
Depo at 16} David also was in charge of the day-to-day operations at the Redfield store,
including managing personnel, maintaining the store, monitoring safes and costs and managing

risk and liability exposure. (D. Knigge Depo at 16, 17)
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86. David knew he was going to have to work with Lynnette after Robert died, so he tried to
be honest and up-front with her. (D, Knigge Depo at 27)

87. The relationship became strained between David and Lynnette while they fived topether.
(L. Knigge Depo at 82)

88. Rabert’s son Jason continued to work at the Redfield store, but stepped down from the
manager position at Robert’s request when David came to Redfield to manage the store, (L.
Knigge Depo at 54)

89. Jason was not ready fo run the store and just needed fo fearn to be a manager, (D, Bruns
Depo at 13}

90, Jason stepped down from the management position when David was hired because the
new store was s¢ much bigger and Jason felf more comfortable having someone who knew what
they were doing to make it work. (L. Knigge Depo at 67}

91. There is no evidence that Jason was angry about the demotion. (L. Knigge Depo at 67)

Robert dies in June gf 2013, and Lynnelte lakes the reins.

92. In August of 2013, Lynnette told David that she was terminating his employment. (D.
Knigge Depo at 23)

§3. David was told it wasn’t working, and Lynnette was going to replace him. (L. Bruns
Depo at 11) David had been working at the store for three months when Robert died; he
continued to manage the store for two more months after Robert died. (L. Knigge Depo at §7)

94. In July of 2013, Lynnetts began to feel like David wasn’t being honest about the
finances for the Oakes store that had closed some months before because she felt his answers

were vague and that he was defensive. (L. Knigge Depo at 88, 94)
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95, Lynnette acknowledged that this was a chaotic time in the Redfield store because the
move and grand opening of the new store site was happening then. (L. Knigge Depo at 95)

96. Lynnette began searching for a replacement for David without discussing it with him,
L. Knigge Depo at 98)

Lynnette erminates David beeause it isn’t working out.

97. Lynnette knew about a week before the termination that David claimed he had severance
payment agreement. (L. Knigge Depo at 101, 102) David Bruns told ker that David Knigge said
he had a severance agreement about a week before the termination was accomplished. (L.
Knigge Depo at 101)

98. Lynnette did not ask if there was a contract with David when she terminated him. (L.
Knigge Depo at 100)

99. She did not ask her lawyer for advice before the termination. (L. Knigge Depo at 104,
105)

100. Lisa and David Bruns were at this meeting to support Lynneite, At the meeting, David
Knigge said there would be no hard feelings, but brought up the severance payment agreement.
(L. Bruns Depe at 11} David said that Robert had told him if anything happened he would geta
$100,000. (L. Bruns Depo at 13; L. Knigge Depo at 103)

101, Lynnette said that she had to talk to her attorney, and that she thonght it was a lot of
money. (L. Knigge Depo at 104)

102. After the termination, Lynnette and David had another mesting in Augost of 2013 1o try
to seitle the severance package: at that meeting, Lynnette told David that she thought he didn’t

deserve a severance. (L. Knigge Depo at 108)

14
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103. David told her he was only asking for the $100,000 severance payment even though he
showed her a calculation of his actual losses in the range of $310,000. (L. Knigge Depo at 109;
D. Knigge Depo at 34)

104, Lynnette has never intended to pay David any severance package. (L. Knigge Depo at
109)

105. After David’s termination, Lynnette hired a person from Nebraska as David’s
replacement for the period of one year. (L. Knigge Depo at 99, 100, 105)

Dated this 26th day of January 2016,
JOHNSON POCHOP & BARTLING
/s/Skephanie £, Pochop
Stephanie E. Pochop
405 Main 5t. | PO Box 149
Gregory, 8D 57533 '
(605) 835-8391

stephanief@rosebudlaw.com
Attorney for Plainiiff David Knigge
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CERTIFICATE OF SERVICE

The undersigned certifies that on the 26th day of fanuary 2016, she served a true and
correct copy of the foregoing Plaintiff’s Statement of Matevial Facts by Odyssey e-filing upon
the following:

Paul J, Gillette
Gillette Law Office, PC
701 Main St. | PO Box 60
Redfield, SD 57469

/s/SEePhahLe E. Pochop
Stephanie E. Pochop
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IN THE SUPREME COURT

OF THE STATE OF SOUTH DAKOTA

Appeal No. 27807

DAVID KNIGGE,
Plaintiff/Appellant,
VS.

B & L FOOD STORES, INC. and
ESTATE OF ROBERT KNIGGE,

Defendants/Appellees.

Appeal from the Circuit court
Fifth Judicial Circuit
Spink County, South Dakota
The Honorable Tony L. Portra, Presiding Judge

APPELLEES’ BRIEF

Kristen M. Kochekian Stephanie E. Pochop

GILLETTE LAW OFFICE, PC JOHNSON POCHOP &BARTLING
701 Main Street 405 Main St.

P.O. Box 60 P.0. BOX 149

Redfield, SD 57469 Gregory, SD 57533

(605) 472-1210 (605) 835-8391

Attorney for the Appellees Attorney for the Appellant

Notice of Appeal filed March 24, 2016
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JURIDICTIONAL STATEMENT

This is an appeal from an Order granting a motion for summary judgment in its
entirety to Defendants / Appellees B & L Food Store, Inc. (hereinafter “Redfield Food
Store™) and the Estate of Robert Knigge (hereinafter “The Estate”).! A memorandum
ruling was entered by the Honorable Tony L. Portra, Fifth Judicial Circuit, on February
16, 2016. The Order for Summary Judgment was thereafter entered on March 2, 2016.
R. 254. Notice of Entry of Judgment was served on Plaintiff / Appellant David Knigge
(hereinafter “Knigge™) on March 11, 2016. R. 259. Notice of Appeal was filed by
Knigge on March 24, 2016. R. 261.

ISSUES PRESENTED ON APPEAL

l. WHETHER THE TRIAL COURT PROPERLY HELD THE ORAL
EMPLOYMENT AGREEMENT WAS BARRED BY THE
STATUTE OF FRAUDS BECAUSE IT COULD NOT BE
PERFORMED WITHIN ONE YEAR OF ITS MAKING?
The trial court held that the oral employment agreement at issue was
unenforceable pursuant to the Statute of Frauds as it was not capable of being performed
within one year. The Court relied upon Knigge’s own testimony that the agreement was

never reduced to writing and intended for an unspecified term of years.

Relevant Cases and Statutes:

e Harriman v. United Dominion Industries, Inc., 2005 SD 18
e Marrero v. McDonnell Douglas Capital Corp., 505 N.W.2d 275 (Mich.App. 1993)
e Troverse v. O’Meara, 493 N.W.2d 221 (S.D 1992)

1. IS THERE A QUESTION OF MATERIAL FACT ASTO
KNIGGE’S INABILITY TO PROVE DETRIMENTAL RELIANCE,
AS AN ELEMENT OF PROMISSORY ESTOPPEL?

! The settled record used in drafting Appelle’s Brief is cited as “R” with
corresponding page number(s) as assigned by the Clerk of Courts.
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The Trial court held that Knigge could not meet the first element of promissory
estoppel, detrimental reliance; thus, the doctrine did not apply to the record as presented.
The Court relied upon Knigge’s testimony that i) he quit his job with the State of South
Dakota and sold his home in Pierre in order to move to an employment venture in Oakes,
North Dakota; ii) he chose to abandon the Oakes, North Dakota venture because the
property was in substantial disrepair and was not worth the investment to continue; iii) he
was offered employment with the Redfield Food Store thereafter at a higher rate of salary
than his original job with the State, thus his claim of detrimental reliance was
unsubstantiated.

Relevant Cases:

e Durkee v. Van Well, 2002 SD 150
e Marrero v. McDonnell Douglas Capital Corp., 505 N.W.2d 275 (Mich.App. 1993)

STATEMENT OF THE CASE

This matter was heard on February 2, 2016, at the Spink County Courthouse,
Redfield, South Dakota, before the Honorable Tony L. Portra. The initial pleading was
filed by Knigge against Appellees, alleging causes of action for breach of an oral
employment contract and promissory estoppel. R. 2. Appellees filed a motion for
summary judgment alleging no material questions of fact were presented and were
entitled to judgment as a matter of law. Issues presented at the summary judgment
hearing included i) whether the Statute of Frauds barred enforcement of the oral
employment agreement and ii) whether the record supported the elements necessary for
Knigge to assert a claim of promissory estoppel. The trial court granted Appellees’

motion for summary judgment in its entirety. A Memorandum Ruling was entered on



February 16, 2016. R. 255. The Order for Summary Judgment was filed on March 2,
2016. R. 254.

STATEMENT OF MATERIAL FACTS

Decedent, Robert Knigge, was an agent of Redfield Food Store until his passing
on June 23, 2013. R. 37: Plaintiff’s Responsive Statement, #5; R.177: L. Knigge Depo.
at 15. In October 2012, brothers Robert Knigge (hereinafter “Robert”) and Knigge
entered into an oral employment agreement to hire Knigge as the manager of K&J Foods,
Inc, an Oakes, North Dakota grocery store, (hereinafter referred to as “Oakes store™)
owned by Robert. ‘R.177: D. Knigge Depo. at 5. At that time, the Oakes store was not
performing well financially and Knigge understood he would have the opportunity to
secure a purchase agreement for the Oakes store, with repayment to begin once business
became profitable. R.177: D. Knigge Depo. at 4. The terms of the Oakes store offer
provided Knigge would resign from employment as an accountant in Pierre, South
Dakota; sell his home in Pierre; and relocate to Oakes, North Dakota. R.177: D. Knigge
Depo. at 13-14. In accordance with the Oakes Store agreement, Knigge finalized his
relocation to North Dakota. R.177: L. Knigge Depo. at 82; D. Knigge Depo. at 10.
Knigge served as manager for the Oakes Store from December, 2012 to February, 2013.
‘R. 2: Compl. f14.

In January, 2013, Robert decided to close the Oakes store. R. 2: Compl. 115. The
decision to close the store was attributed to Robert’s recent medical diagnosis of Stage 4
glioblastoma, which carried an eighteen month survival prognosis. R.177: D. Knigge
Depo. at 6, 9-11. The decision was also based on the significant amount of work and

resources which would need to be expended in order to address the deteriorating



condition of the Oakes store premises and inventory. R.177: D. Knigge Depo. at 7, 9-10.
During the course of winding up the Oakes store, Knigge and Robert discussed a new
employment proposition where Knigge could serve as manager of the Redfield Food
Store owned by Robert, in Redfield, South Dakota. R.177: D. Knigge Depo. at 10-11.
The new employment agreement was all negotiated in one sitting. R.177: D. Knigge
Depo. at 20. Knigge testified that his employment was to continue until i) Knigge’s
retirement or ii) Robert’s children reached the age that they could take over the business
operations of the Redfield Food Store. R.177: D. Knigge Depo. at 12, 19. Knigge began
to work as the on-site manager of the Redfield Food Store in March, 2013. ‘R.177: L.
Knigge Depo. at 53.

Prior to Robert’s death, Knigge’s lack of experience in the grocery industry
became readily apparent at the Redfield Food Store and caused Robert great concern.
R.177: D. Bruns Depo. at 19-20; L. Knigge Depo. at 84. Of particular concern was the
fact that the perishable food inventory was not kept up to date and was often left out after
its expiration date or in a spoiled condition. R.177: D. Bruns Depo. at 18-19. After
Robert’s death, his wife Lynette Knigge (hereinafter “Lynette’) became increasingly
concerned with Knigge’s conduct and honesty while performing his job. R.177: D. Bruns
Depo. at 22-23; L. Knigge Depo. at 96. In particular, Knigge failed to provide accurate
and complete financial reports and store updates. R.177: L. Knigge Depo. at 97-98.
While under Knigge’s supervision, the Redfield Food Store also experienced a significant
theft of cash from a locked cabinet of which Knigge was charged with the safekeeping.

R.177: D. Bruns Depo. at 22-23. Knigge also began a romantic relationship with a



subordinate employee, against store policy, which turned sour and resulted in a serious
conflict during store hours. R.177: L. Knigge Depo. at 96-97.

Lynette became increasingly distrustful of the information supplied by Knigge, as
the answers given were vague, evasive, and couched in defensiveness. R. 21: Plaintiff’s
Statement of Material Fact #94; R. 37: L. Knigge Depo. at 94°. Such behavior rang true
particularly when financial matters were discussed. R.177: L Knigge Depo. at 94.
Notably, Lynette testified to an instance whereupon she directly requested Knigge to
identify any financial accounts for the Oakes Store. Knigge replied that no such accounts
existed and only confirmed the existence of an Oakes Store savings account after Lynette
stated her intention to speak with her attorney. R.177: L Knigge Depo. at 94.

Approximately one week prior to Knigge’s termination a business associate
advised Lynette that Knigge claimed a severance payment of $100,000 would be due to
him in the event of termination. R.177: L Knigge Depo. at 101-102. Conversely, within
the week after Knigge’s termination, a second individual informed Lynette that Knigge
directly told him that a severance payment was due in the amount of $90,000. R.177: L
Knigge Depo. at 102-103. To Lynette, the new mention of a severance payment and the
inconsistency regarding of the amount claimed caused great concern regarding
truthfulness and credibility.

On August 16, 2013, Knigge was terminated due to poor performance and lack of
trustworthiness in the completion of his managerial duties. R.177: L. Knigge Depo. at

94, 96-97. Knigge demanded, and was denied, immediate cash payment of $100,000

2 Lynette Knigge testified that examples of Knigge’s work excuses for failure to
provide timely financial information included, “Oh, I had the — the statements at home or,
you know, I can’t get to them.” L. Knigge Depo. at 94.
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based upon a severance package of which there was no written record. R.177: L. Knigge
Depo. at 103; L. Bruns Depo. at 10-11. On August 25, 2013, Knigge met with Ernest
Stratmeyer and Lynette to discuss the severance package, whereupon Lynette refused to
pay the $100,000. R.177: L. Knigge Depo. at 109. In the period between Knigge’s
termination and the August 25™ meeting, Knigge presented Lynette with a document
showing $315,324 in expenses. R. 21: Plaintiff’s Statement of Material Facts #103;
R.177: L. Knigge Depo. at 108-109; D. Knigge Depo. at 34; R. Ex. A. Knigge informed
Lynette, “this is what I should be getting. You should be thankful. I’m only asking for a
hundred thousand.” R.177: L. Knigge Depo. at 109; D. Knigge Depo. at 34. Knigge filed
a lawsuit against the Redfield Food Store and the Estate alleging a cause of action for
breach of oral employment contract and promissory estoppel.

At the time the lawsuit was filed, Knigge alleged the Redfield Food Store
employment terms were as follows:

a. An annual salary of $70,200.00 plus the possibility of bonuses based on
the store’s annual performance;

b. A reimbursement agreement to pay for one-half of David’s annual health
insurance costs;

C. Free housing at Robert and Lynette’s home until David could locate a
suitable home in Redfield to purchase;

d. $100,000 cash severance package in the event that David’s employment
was terminated by Redfield Food Store for any reason and

e. The opportunity to invest in a future grocery store business with Robert

and/or Redfield Food Store
R. 2: Compl. 13 (emphasis added).
When discussing the veracity of the foregoing allegations in deposition, Lynette
testified that she first became aware of the Redfield Food Store employment agreement
when she overheard a telephone conversation between Robert and Knigge. R.177: L.

Knigge Depo. at 69. She further testified that, during the telephone conversation, Robert



only discussed two employment terms: (i) a salary of $70,200 and (ii) a bonus to be
awarded based on how well the store performed. R.177: L. Knigge Depo. at 69, 78-79,
85.

When Robert and Lynette discussed Knigge’s employment, Robert never
mentioned a severance package or health insurance benefits were part of the agreement.
R.177: L. Knigge Depo. at 112, 115. Moreover, in speaking with business associates,
separately, regarding Knigge’s salary and employment, Robert never reported the
existence of a severance package. R.177: D. Bruns Depo. at 25, 33. It is undisputed that
Knigge did not inform Lynette of the severance package provision until the day he was
terminated. R.177: D. Knigge Depo. at 22-23; L. Knigge Depo. at 103.

A final red flag was raised by the alleged contractual terms in that, to date, no
employee of the Redfield Food Store receives health insurance benefits. R.177: L.
Knigge Depo. at 72. As a result, Knigge’s contention that he was to receive be given
preferential health insurance coverage would have meant Robert Knigge intended to
knowingly subject the Redfield Food Store to liability for an Employee Retirement
Income Security Act (ERISA) violation. R. : Answer, {8.

It is undisputed that no part of the Redfield Food Store agreement was ever put in
writing. R. 37: Plaintiff’s Responsive Statement #18; R.177: D. Knigge Depo. at 31-32.
Knigge admitted, in deposition, that he failed to secure a written employment agreement
between himself and Decedent Robert Knigge in spite of direct acknowledgment of the
following:

1. Robert was terminally ill at the time of contract formation; R. 21: Plaintiff’s

Statement of Material Fact #60

2. Knigge is a learned man with extensive financial and managerial experience; R.
21: Plaintiff’s Statement of Material Fact #1



3. The only people present during the contract formation were Knigge and Robert;
Plaintiff’s Statement of Material Fact #57, 67

4. Knigge was cautioned by a third party to seek a written contract, with particular
reference to the alleged severance provision; R. 177: D Bruns Dep. Pg. 25-26

5. Knigge characterizes his relationship with sister-in-law, Lynette Knigge, as so
strained and distrustful that he allegedly required a severance payment of
$100,000 based upon his intuition that his employment would be terminated when
Lynette took over, prior to the contract’s intended and natural termination date; R.
21: Plaintiff’s Statement of Material Fact #59-60

In spite of the foregoing, Knigge now asks this Court to step in and correct this failure by
enforcing an oral employment agreement of which there is no record and of which he is
the only surviving party.

STANDARD OF REVIEW

Summary Judgment is proper where the moving party has demonstrated that there
IS no genuine issue of material fact, and that it is entitled to judgment on the merits as a
matter of law. SDCL 815-6-56(c). Review is limited to “the pleadings, depositions,
answers to interrogatories, and admissions on file, together with the affidavits.”

Northstream Investments, Inc. v. 1804 Country Store Co., 2005 SD 61,711, 697 N.W.2d

762, 765 (quoting SDCL 15-6-56(c)).

A trial court’s ruling of summary judgment will be upheld, “when any basis exits
to support” the decision. Tolle v. Lev., 2011 S.D. 65, 804 N.W.2d 440. Interestingly, this
Court has held that if a “trial court reaches the right conclusion for the wrong reason, we

will nonetheless affirm.” Horne v. Crozier, 1997 S.D. 65, {5, 565 N.W.2d 50.

Thus, the legal mechanism of summary judgment is the “preferred process to
dispose of meritless claims”. 1997 S.D. at 5. Thus, the Supreme Court regarded it, “not

as a disfavored procedure shortcut, but rather as an integral part of the Federal Rules as a



whole, which are designed ‘to secure the just, speedy and inexpensive determination of
every action.”” 1d. at 5.

As a result, a party who provides testimony on the facts will not be allowed to
“claim a material issue of fact which assumes a conclusion contrary to his own

testimony.” Troverse v. O’Meara, 493 N.W.2d 221 n.2. Likewise a party opposing the

entry of summary judgment “cannot claim a version of the facts more favorable to his

position than testified to by him.” Peterson v. Spink Electric Cooperative, Inc., 1998

S.D. 60, 110, 578 N.W.2d 589.
Opposition to the motion must set forth specific facts establishing a genuine issue

for trial. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). No such issue will

be found without sufficient evidence that a jury verdict would return in favor of the non-
moving party. Id. at 249. Likewise, the “mere existence” of an alleged factual dispute
will not defeat a properly supported summary judgment motion. 1d. at 247. If the
evidence of record is “merely colorable” or “not significantly probative,” the summary
judgment motion will be granted. Id. at 249.

A disputed fact is material if it, “affect[s] the outcome of the suit under the

governing substantive law.” SD State Cement Plant Comm’n v. Wausau Underwriters

Ins. Co., 2000 SD 116, 19, 616 N.W.2d 397, 400-01. A burden is placed on the
challenger to “substantiate his allegations with sufficient probative evidence that would
permit a finding in his favor on more than mere speculation, conjecture, or fantasy.”
Tolle v. Lev., 2011 S.D. 65, 804 N.W.2d 440. Knigge, as the challenger in the case at

bar, cannot overcome this burden.



ARGUMENTS AND AUTHORITIES

. THE TRIAL COURT PROPERLY HELD THE ORAL EMPLOYMENT
AGREEMENT WAS BARRED BY THE STATUTE OF FRAUDS
BECAUSE IT COULD NOT BE PERFORMED WITHIN ONE YEAR OF
ITS MAKING.

The statute of frauds, as codified by SDCL §53-8-2(1), prohibits enforcement of
an oral agreement “that by its terms is not to be performed within a year from the making
thereof.” If an oral agreement is found to extend beyond a term of one year it will be held
unenforceable, “unless the contract or some memorandum thereof is in writing and
subscribed by the party to be charged.” SDCL 853-8-2(1).

The statute serves an evidentiary role “to remove uncertainty by requiring ‘written

evidence of an enforceable obligation.”” Harriman v. United Dominion Industries, Inc.,

2005 SD 18, 115, 693 N.W.2d 44, 48. Thus, historical analysis traces the basis for its
enactment combat “widespread perjury” associated with oral contracts. Id. at 15 n.5.2

This Court has reasoned that SDCL §53-8-2(1) does not “prohibit the making of a
contract that by its terms is not to be performed within one year, but merely makes such
contract invalid unless reduced to writing." Troverse, 493 N.W.2d at 222 (emphasis
added). Thus, the import of placing a contract within the confines of the statute of frauds
is that, by holding the contract to be unenforceable, all terms therein shall also be

rendered void.*

® The Harriman court noted three justifications for use of the Statute of Frauds in
today’s society:

(1) as an evidentiary function to combat perjury, (2) for its cautionary effect

impressing upon the parties the significance of their agreement, and (3) as a

channeling device that distinguishes enforceable contracts from unenforceable

contracts. 2005 S.D. 18, n.5.

* Restatement (Second) of Contracts §130(1) (1981): Contract Not To Be

Performed Within A Year.
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In Harriman v. United Dominion Industries, this Court held an oral employment

agreement was barred by the statute of frauds. 2005 SD 18, 693 N.W.2d 44. The
pertinent facts of Harriman’s agreement included: i) the contract terms “were never fully
developed or reduced to writing;” ii) no writings were presented showing the duration of
the contract; iii) the parties intended the contract to continue until either party was no
longer satisfied with the arrangement or the employee elected to retire; and iv) the
employee asserted that his retirement would occur at age 65, thereby intending a duration
term of seventeen to twenty-seven years. 1d. at 816-19. In rendering the decision, this
Court focused on the parties intended term of duration. It held that, while the crucial
term of duration was never discussed in the initial employment negotiation, it was clear
that the parties “intended a contract of some unspecified term of years tied to
contingencies other than [employee’s] lifetime.” 1d. at 120. Thus, the agreement was
barred by the Statute of Frauds as it was intended to be more than one year in duration.
Id.

Importantly, a concurring opinion by Justice Zinter, concluded the contract was
unenforceable under the Statute of Frauds based solely on employee’s “own admission,
the oral agreement was to be performed over a period of time exceeding one year.” 1d. at
129 (Zinter, J., concurring). Justice Zinter rejected the employee’s assertion the contract
“could be performed in less than one year if death or some other contingency arose,” as
such an event was not part of the employee’s claim. Id. at §30. The employee was held

accountable for the record he created including i) his testimony, that the contract would

Where any promise in a contract cannot be fully performed within a year from the
time the contract is made, all promises in the contract are within the Statute of
Frauds until one party to the contract completes his performance.

11



continue until retirement, and ii) his expert witness computations of on-going damages
for a period of twenty-nine years. Id. Finally, Justice Zinter relied upon the premise that
enforcing an oral service agreement “intended to span a long period of time,” but which
could be cut short based upon an intervening event, would “seriously undermine the
Statute of Frauds efficacy in encouraging written contracts and preventing fraud and
perjury.” Id. at §32.

A Knigge testified that the oral agreement could only be performed
upon two triggering events, neither of which could occur within one
year of its making.

It is undisputed that the employment contract was strictly of an oral nature, the
terms or substance of which were never reduced to writing or signed by a party to be
charged. R.177: D. Knigge Depo. at 31-32. Furthermore, Knigge testified that two
events could render his performance complete: a) his retirement or b) Robert Knigge’s
children reaching the age where they chose to take over the family business.

In deposition, Knigge sought to clarify his duty of performance as intended under
the first triggering event, retirement. R. 177: D. Knigge Depo. at 32. He testified that he
and Robert understood he would work for a term of ““10, 15 years.” R. 177: D. Knigge
Depo. at 12. This admission of a ten to fifteen year contractual duration would place the
oral agreement strictly within the statute of frauds and render the agreement
unenforceable and void as a matter of law.

Knigge also testified fully as to the second triggering event. He stated his duty of
performance could also be rendered complete in the event that Robert Knigge’s children
chose to take over the family business. R. 177: D. Knigge Depo. at 12, 19. Knigge

provided clear and unequivocal statements as to the specific people intended when using
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the term “children”. Knigge testified that Robert viewed the store as a “legacy for his
kids, that | basically could work for about 10, 15 years and his kids would be about the
age that they could take over” the business operations. R. 177: D. Knigge Depo. at 12.
Knigge cannot escape the import of his own testimony which narrowed the realm of
“children,” intended at the time of contract, to the minor children.

The record provides further support for this specific and limited definition of
“children.” Testimony on record provides that, in preparing for his death, Robert was
concerned for the wellbeing of his four young children with Lynette. R. 177: L. Knigge
Depo. at 85-86, 122; D. Knigge Depp. at 12. Lynette Knigge corroborated Robert’s
specific concern for the minor children after his death when she testified as follows:

299

Lynette: “[Robert] just said ‘make sure you take care of the kids.

Pochop: “Just knowing the type of relationship they had and the type of
person that Bob was, would it make sense to you that Bob would
want to take care of Dave after his death?”

Lynette: “No”

Pochop: “Okay, why not?”

Lynette: “Because Robert’s concerned with his four kids.”

Pochop: “But he actually demoted one of his kids to hire David.”
Lynette: “Now I’'m talking about the four little kids, our kids together”.

R. 177: L Knigge Depo. at 85-86.

In the case at bar, Lynette and Robert shared four children, born in the years: 1998, 1999,
and 2000. R. 177: L. Knigge Depo. at 10. Thus, in the year 2013, when Knigge began
his employment as manager of the Redfield Food Store, the children would be fifteen,
fourteen, and thirteen years old, respectively. As a matter of law, the children could not
assume business making authority until they reached the age of majority, thereby

attaining the capacity to contract. South Dakota defines the age of majority as eighteen.
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SDCL §26-1-1°. Thus, the earliest period in time in which the eldest child could reach
the age of majority would provide Knigge with a contract a term of three years.
Likewise, the youngest child attaining majority would provide Knigge with a contract
term of five years.

Accordingly, Knigge’s second condition of performance is directly linked the
lifetime event of Robert’s children reaching the age of majority. The trial court held that
this duration of the contract would place the contract squarely outside of the one year
statute of frauds provision and render the oral employment agreement void as a matter of
law. R. 255: Memorandum Opinion p. 3.

On appeal, Knigge attempts to expand the definition of contemplated ““children”
to include both Robert’s adult and minor children and those of whom were natural born
as well as marital. Knigge dedicates considerable attention to the fact that the Decedent
had one adult child and two adult step-children who could have taken over the business
within the first year of his employment contract. The trial court however held this
speculation was in direct contravention to his clear testimony as to the specific children
intended at the time of contractual negotiation. R. 255: Memorandum Opinion p. 3. The
Court found Knigge was “clearly” speaking of the minor children when testifying as to
the contingency of the children taken over.

Knigge, as the challenger to a summary judgment ruling, is limited to the facts on
record. He cannot argue a material issue of fact which assumes a conclusion contrary to

his own testimony. Likewise he cannot claim a version of the facts more favorable to his

®>SDCL §26-1-1 Age of minority--Calculation of age.
Minors are natural male persons and natural female persons under eighteen years of age. The periods thus
specified must be calculated from the first minute of the day on which persons are born, to the same minute
of the corresponding day completing the period of minority.
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position then as testified to by him. Any attempt by Knigge to inject speculation or
conjecture into the term ““children” after the record was completed, must fail as it lies in
violation of the summary judgment standard of review.

B. Knigge testified that termination by Lynette was a “possibility” that
would only serve to cut short his duty of performance.

A critical issue for this Court’s consideration is the duration of performance
within the employment agreement, as presented by the record, versus the picture of
conjecture and speculation painted by Knigge on appeal. Here, the record establishes a
contract of a term of years tied to contingencies of retirement or the children coming of
age to take over. Whatsmore, Knigge testified that he considered termination by Lynette
to be a “possibility” that could cut short his performance. R. 177: D. Knigge Depo. at 12.

This Court, in Harriman, rejected the view that a possibility of termination, where
one “no longer liked the arrangement,” placed the agreement outside the Statute of
Frauds. Harriman, 2005 S.D. at 117, 20. Instead the Court held, where the parties
intended a contract for some unspecified term of years, subsequent questions of
possibility or contingencies, that the agreement could be performed in less than one year,
were not allowed as they were not the nature of the plaintiff’s claim. 1d. at §30.

Thus, the sole focal point in a statute of frauds’ inquiry is the performance

required of the employee. Marrero v. McDonnell Douglas Capital Corp., 505 N.W.2d

275, 278 (Mich.App. 1993). A Michigan Appellate Court has found a “plaintiff’s own
deposition testimony” to be instrumental in defining a contract’s term of duration beyond
one year. Id. at 278. It noted:

[t]he possibilities of breach of contract, or termination by agreement, or
dissolution in some other way in less than one year [did] not make the contract
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one that ‘by its terms’ could have been performed within one year from being
made. 1d. (emphasis added)

As a result, the court ultimately rejected the plaintiff’s “attempts to avoid the effect of the
statute of frauds...[by alleging]... he could have been fired within one year.”

Importantly, Knigge’s testimony confirms that, in his mind, the possibility of
termination could have occurred five years after the employment agreement was formed.
This line of thought cements the fact that he understood the agreement was intended to
continue beyond one year.

Q: [Mr. Gillette] If you had worked there for five years and she had fired you, you
would get $100,000?

A: [Knigge] | would have expected it if it was — to me | would have pursued it if |
didn’t feel it was just in her — if her reasons were not just.

Q: [Mr. Gillette] but that’s the contract that you and Bob made, right?
A: [Knigge] What was the contract

Q: [Mr. Gillette] That five years down the road, if she fired you, you got
$100,000?

A: [Knigge] Yep.
R. 177: D. Knigge Depo. at 32

On appeal, Knigge attempts to defeat the summary judgment ruling by twisting
the record and testimony to create a perceived issue of material fact regarding possibility
of Knigge’s termination. He asserts the contract could be performed in less than one year
if he was fired by Lynette; however, this is a new interpretation of his claim that was not
set forth in his initial pleading or reflected in his testimony.

Arguments of possibility, alternate meanings, or substantive changes to the record

will not be allowed. As noted in Wilson v. Great Northern Railway Company, summary
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judgment is a critical tool used to expose sham, frivolous, or unsubstantial claims that are

so obvious it would be futile to try them. Wilson v. Great Northern Railway Company,

83 S.D. 207, 212.

Based upon the case law cited herein, the possibility of termination does not
remove the agreement from the Statute of Frauds. Moreover, the plain meaning of the
Statute requires limited inquiry into the preserved record for the intended term(s) of
performance. Knigge is prevented from claiming a material issue which assumes a
conclusion contrary to his own testimony. His attempts to inject mere speculation or
conjecture of a third performance event are not supported by sufficient probative
evidence to create an issue of material fact.

C. Knigge’s testimony and self-issued documentation support the trial
court’s ruling that the oral agreement could not be performed within
one year from its making.

The record at bar is replete with evidence that the alleged employment contract
was intended to continue for a term of years, far exceeding the one-year statutory
requirement. Once such instance is the damages calculation Knigge provided to Lynette
totaling $315,324. R. 37. Plaintiff’s Responsive Statement #22; R. 177: L. Knigge Depo.
at 109; R. Ex. A. Knigge testified that the calculations were based upon a “ballpark” of
what he “gave up” by quitting his job with the state, thus losing benefits and pension, as
well as selling his house below market in order to move to Oakes. R. 177: D. Knigge
Depo. at 33-34. The language of said document specifically noted that calculations were
based on a retirement age of sixty-five.

Knigge was born in the year 1959, thus a retirement age of 65 would infer a

contractual duration of eleven years from the year 2013. Similar to the employee in

17



Harriman, Knigge cannot escape his own computations showing on-going damages for a

period of eleven years and the resulting inference that he intended to work for the
Redfield Food Store for such a period, well exceeding the one year statutory requirement.
D. Examination into the totality of the contract provisions, as alleged by
Knigge, supports the trial court ruling that the contract set forth term
duration, to exceed one year.

Knigge’s initial pleading asserts the “specific terms of employment” as follows:

a. An annual salary of $70,200.00 plus the possibility of bonuses based on
the store’s annual performance;

b. A reimbursement agreement to pay for one-half of David’s annual health
insurance costs;

C. Free housing at Robert and Lynette’s home until David could locate a
suitable home in Redfield to purchase;

d. $100,000 cash severance package in the event that David’s employment
was terminated by Redfield Food Store for any reason; and

e. The opportunity to invest in a future grocery store business with Robert
and/or Redfield Food Store R. 2:

Compl. 119 (emphasis added).

Review of the contract terms, as asserted by Knigge and in a light most favorable to
Knigge, establishes the contract was clearly intended to exceed one year.

1. The employment terms, individually and as a whole,
demonstrate the employment agreement was intended to
continue beyond one year from its making.

The compensation terms as noted in (a) and (b) were to occur on an annual basis.
R. 2: Compl. 119. Likewise, subsection (c) provides Knigge with support until he could

find and purchase a suitable home in Redfield, SD. Id. This provision infers a

considerable length of time was imagined by the parties, as Knigge could search for

18



suitable housing, negotiate the purchase agreement, close on the property and effectuate
relocation, all at his leisure. The purchase of a home is rarely undertaken if one plans to
leave the area within twelve months. Finally, subsection (e) affords Knigge the
opportunity to participate in future grocery store ventures. 1d. This provision may be
inferred to allow time for location scouting, as well as the negotiation of purchase
agreements and financing, all of which could easily require an investment of time in
excess of one year.

Based upon Knigge’s own characterization of the agreement’s terms, he is not
able to withstand the scrutiny of summary judgment review. Knigge cannot cherry pick
individual facts as creating a genuine issue of material fact. In rendering a de novo
review, the record, as a whole, must be considered and statements viewed in their
entirety. Thus, the contractual terms, taken together as asserted by Knigge, serve as
direct evidence of the parties’ mutual intent that Knigge’s duty of performance would
continue beyond one year.

2. Knigge identifies the alleged severance term as a “specific term
of employment” and thereby holds it separate and apart from
a contingency of duration.

Knigge’s appeal brief dedicates considerable attention to the alleged severance
term of the oral agreement and attempts to morph this term into a contingency of
duration. However, his Complaint describes the severance payment as a “specific term[]
of employment” and further lists the term alongside provisions for salary, health
insurance, free housing, and future investment opportunities. R. 2: Compl. §19(d).
Moreover, Knigge’s testimony unequivocally differentiates between the contingencies

tied to the contract’s intended duration and the separate term of severance.
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Q: [Mr. Gillette] At which point did you actually make the decision that you were
going to take the management job in Redfield, South Dakota?

A: [Knigge] In Redfield? Well, it was that one conversation where he said his
cancer was back, and we walked through the whole Oakes store and all the
reasons for not going ahead with that, and we looked at the Redfield store and all
the reasons for going ahead with that. You know, it was he wanted to get into the
new location. It was a legacy for his kids, that | basically could work for about
10, 15 years and his kids would be about the age that they could take over. You
know, then he asked the question about Lynette and then the conversation
switched over to that and just discussed, you know, Lynette, and at that point |
asked him if she was okay with it and he said she was. Then we started talking
about the possibility of her letting me go, and then | talked about the severance
and then we talked about the salary that | would make.”

R. 177: D. Knigge Depo. at 11-12.

Soon thereafter, the deposition testimony further delineated the difference between the
contingencies of duration and the employment term of severance:

Q. [Mr. Gillette] Can you tell me generally speaking what you and Robert
actually discussed as to the terms of your employment versus what you believe
your understanding was in your head with regard to the severance package?

A: [Knigge] The terms of the agreement were basically that | now — I give up
Oakes because we are going to scrap that, that was the initial agreement, and he
wanted me to move down to Redfield and manage that store and get him into the
new store and then just manage the store until his kids, if one of them wanted to
take over. That was the terms.

Q: [Mr. Gillette] Specifically narrow down to the severance promise. What
specifically did he say when he made that promise?

A: [Knigge] Basically he asked me- he asked me the question, what if Lynette
would let you go. My response to that was, | want — if 'she let’s me go, basically I
want $100,000, if she’s going to let me go for any reason, and he agreed to that.
We had further discussion about salary and stuff, but basically we agreed to both
of that; so that’s why we even discussed the severance.

Q: [Mr. Gillette] If Robert had fired you, would there have been any severance
paid?

A: [Knigge] At that point, yes. If | were to move down to Redfield, he would

have paid me severance, because part of the reason for the severance too was to
get me back on my feet, you know, if | had left my accounting profession, and
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basically it was to help me transition back into my profession or whatever | chose
to be.

Q: [Mr. Gillette] Following the conversation that you had wherein the promise
was made to you that you would have $100,000 severance if you were fired for
any reason-

A: [Knigge] Right
R. 177: D. Knigge Depo. at 19-20.

The foregoing testimony plainly demonstrates that the severance payment was directly
linked to the possibility of premature release from his duties. The possibility was in no
way intended to be part of the performance objectives. Instead, it was characterized as an
intervening event. As in Harrimon, the mere possibility of termination has no impact on
the contract’s intended duration.

Knigge’s initial pleading alleged that the oral employment agreement included a
provision whereby a severance payment would be due to Knigge in the event he was
terminated, for any reason. R. 2: Compl. §19. The “for any reason” language included
in the alleged severance term is analogous to the Harriman contract, which provided that
the contract could be cut short at any time, in the event that either party did not like the
arrangement. In examining the parameters of Knigge’s duty of performance, it is clear
that Knigge has never characterized this oral employment agreement as anything other
than a contract for a term-of-years. Thus, Knigge cannot escape the proscription of the
Statute of Frauds by hiding behind the potentiality that it could have been cut short by an

event of termination, even when such an event could occur at any time or for any reason.

E. A ruling affirming Summary Judgment in the case is just and proper
to combat the risk of perjury.

1. Discrepancies in the record prove the case at bar present a risk
of perjury.
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As previously noted, oral agreements are a ripe opportunity for perjury. Here too
the risk is real and present. The complete record demonstrates multiple discrepancies
within Knigge’s claims. Once such discrepancy is the basis of the promissory estoppel
claim. Specifically, Knigge’s Complaint stated that he moved from Pierre, South Dakota,
directly to his employment position with the Redfield Food Store. However, upon further
examination in deposition he testified that, in fact, he moved from Pierre to Oakes, North
Dakota so that he could work at the Oakes Store. Only after the venture in Oakes was
abandoned did he choose to move to Redfield, South Dakota.

Additionally, the record includes a discrepancy with regards to the severance
payment alleged by Mr. Knigge. The record provides that two individuals spoke with
Knigge separately regarding the amount of severance he alleged was owed to him. In one
instance Knigge reported the severance amount was $90,000. R. 177: L. Knigge Depo.
at 102-103. In another instance, he reported a severance amount of $100,000. R. 177: L.
Knigge Depo. at 101-102. The import of such discrepancies within the Statute of Frauds
inquiry is sobering and inescapable, especially where Knigge is the only surviving party
to the agreement who is available to testify as to the original contractual discussion.

2. The record at bar is well developed and proves there is no need
for further litigation on mere factual disputes which are
immaterial to the substantive question of law.

On appeal Knigge attempts to detract from the Harriman decision by stating that it
does not support a ruling of summary judgment in this case as the Harriman Court found
questions of fact were present for consideration by a jury. However, Knigge’s framing of

the Harriman decision purposefully neglects critical facts which are distinguishable and

as a result render this case ripe for summary judgment.
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First, the Harriman decision describes an initial record limited to various
documents provided by the parties, none of which spoke to contractual duration. Thus,
the Harriman case required testimony to flesh out the contract terms, whereas this case
does not. Here, critical discovery was completed. Prior to The Estate and the Redfield
Food Store seeking summary judgment, four depositions were taken. One such
deposition was taken from Knigge. As a consequence of this well developed record,
Knigge’s testimony on the critical issues of contractual performance and duration are
available for review by the Court.

The second distinguishing fact which renders this case appropriate for summary
judgment is that only one party to the original contract negotiations is available to testify
and such testimony is on record. In Harriman the litigants were all available to testify
under oath, thus significantly limiting the occasion for perjury on critical matters of
import. Here the surviving party, Knigge, provided explicit and clear statements under
oath. In more than one portion of the testimony he acknowledges that the agreement at
bar could not be performed within one year of its making. Knigge now proposes the facts
in testimony are disputed. He argues that he should be afforded the ability to flesh out
this perceived “conflict on material facts” and further “live” testimony is required to
provide “critical context” to his claims. However, this argument is fatally flawed.
Appellant’s Brief, p. 13.

Knigge ignores the fact that such a ruling would lie in direct contravention to the
sole purpose upon which the Statute of Frauds was constructed. The second party to this
oral agreement is not available to testify as to discrepancies between Knigge’s deposition

and the requested “live testimony.” It is undisputed that Knigge is the sole surviving
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party that was privy to the formation of this agreement. It is undisputed that he is the
only person to whom Robert ever mentioned the severance term he seeks to enforce. It is
undisputed that no portion of the agreement he seeks to enforce was ever reduced to
writing. It is undisputed that Knigge, alone, benefits significantly from such
enforcement. Thus, any perceived benefit to Knigge of “live testimony”, whereupon he
is afforded the opportunity to bend his deposition testimony and provide clarification to
otherwise clear and unequivocal statements under oath, is outweighed by the risk of
perjury.
1. THERE IS NO QUESTION OF MATERIAL FACT ASTO
KNIGGE’S INABILITY TO PROVE DETRIMENTAL RELIANCE,
AS AN ELEMENT OF PROMISSORY ESTOPPEL.
To be successful in a claim for promissory estoppel, the plaintiff must prove:
1) the detriment suffered in reliance must be substantial in an economic sense; 2)
the loss to the promisee must have been foreseeable by the promisor; and 3) the

promisee must have acted reasonably in justifiable reliance on the promise made.

Durkee v. Van Well, 2002 SD 150, 123, 654 N.W.2d 807, 815,

Knigge’s claim of detrimental reliance is without merit and is based upon a sequence of
events that has been taken out of context in an effort to suit Knigge’s own goals. Knigge
asserts that Redfield Food Store and The Estate are estopped from denying the alleged
contract terms, as he detrimentally relied upon the promise of employment at the Redfield
Food Store. As a basis for this allegation, Knigge recites all the incidental and necessary
steps he took in order to work at the Oakes Store owned by K&J Foods, Inc., as well as
the Redfield Food Store.

In the case of, Marrero v. McDonnell Douglas Capital Corp., an employee

attempted to circumvent the statute of frauds by alleging a claim of detrimental reliance
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as he had resigned from a former job and relocated to Michigan in order to perform his
employment duties. 505 N.W.2d 275 (1993). The employee claimed he quit his former
job based on a promise that he “would be taken care of.” Id. at 278. The court rejected
the employee’s claim for promissory estoppel on the basis that the “doctrine must be
cautiously applied.” Id. The court noted that, “[t]he sine qua non of promissory estoppel
is a promise that is definite and clear.” 1d. Accordingly, a claim for promissory estoppel
could not be supported based on “[a] prior relationship between parties alone.” Id.
Instead the doctrine would be applied, “only where the facts are unquestionable and the
wrong to be prevented undoubted.” Id. at 279. Importantly, the court held that
“resignation from one position to assume another and relocation of family would be
customary and necessary incidents of changing jobs rather than consideration to support a
promissory estoppel claim.” 1d. at 278.

The Marrero court plainly refused the employee’s attempt to “invert[] the
sequence of events necessary to establish promissory estoppel.” Id. Instead the court
examined the record and found that the employee’s “resignation from [his former
employer] and the decision to move his family, preceded, by at least six months, the
meeting at which the alleged promise of a three-year contract was made.” 1d. Therefore,
the court found that, based upon the length of time separating the relocation and
contractual negotiation, the plaintiff could not believably argue detrimental reliance. Id.

As in the Marrero case, Knigge has inverted the sequence of events at issue and
gone to great lengths to tie his original Oakes Store relocation efforts to the separate, and
subsequent, employment agreement with the Redfield Food Store. It is crucial to note

that Knigge has provided conflicting statements and testimony regarding the catalyst for
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the Redfield relocation. In particular, Knigge’s Complaint states that he “moved from
Pierre to Redfield and began employment at [Redfield Food Store].” R. 2: Compl. 122
(emphasis added). The Complaint further alleges that Knigge:

altered his position to his financial detriment by selling a home in Pierre,
terminating a good-paying State job with benefits in Pierre, giving up a State
pension plain, agreeing to terminate any potential ownership interest in the Oakes,
ND store, moving to Redfield, purchasing a home and dedicating his time to
develop the Redfield Food Store, business in reliance upon his promises of
employment with a set salary, a severance package and health insurance
reimbursement.

R. 2: Compl. 127; See also R. 21: Plaintiff’s Statement of Material Facts #64.
Conversely, Knigge’s own testimony established the proper sequence of events as
follows:

1. The Oakes store employment negotiations took place during a period of
time from October to November, 2012. R. 177: D. Knigge Depo. at 4-5,
8.

2. Knigge was induced to quit his job and sell the home in Pierre based on
the job opportunity in Oakes, North Dakota. R. 177: D. Knigge Depo. at
13-14.

3. Knigge’s home in Pierre was placed on the market in November, 2012, in
order to move to Oakes and such event occurred “before the decision to
come to Redfield.” R. 177: D. Knigge Depo. at 10, 13.

4. Knigge gave his former employer notice of intent to quit before he began
to work at the Oakes store; however, the formal termination date was not
effective until the “end of January,” the last day of his paid vacation. R.
177: D. Knigge Depo. at 10.

5. Prior to the decision to close the Oakes store, Knigge worked there from
December, 2012 — January, 2013. 2012. R. 177: D. Knigge Depo. at 9.

6. The decision to close the Oakes store was made in January, 2013. 2012.
R. 177: D. Knigge Depo. at 9.

7. Knigge’s on-site employment at the Redfield Store began in March, 2013.
R. 37: Plaintiff’s Responsive Statement #13, 17
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Knigge’s own testimony proves he relocated from Pierre to Oakes, North Dakota
based upon the employment offer by K&J Foods, Inc., which was separate and apart from
the subsequent move to Redfield, South Dakota for Redfield Food Store. As a result, the
trial court found Knigge’s testimony did not support his assertions. The Court found
Knigge’s choice to sell his home and quit his job with the State were based upon his
decision to move from Pierre to Oakes, North Dakota, to manage the store there. Thus,
the record did support his claim of detrimental reliance. R. 255: Memorandum Opinion
p. 3-4.

Additionally, the trial court did not find substantial financial detriment in
Knigge’s choice to forgo the Oakes’ store opportunity for employment with the Redfield
Food Store. R. 255: Memorandum Opinion 3-4. Critically, Knigge was again held
accountable for testimony on the condition of Oakes’ Store and the basis for the decision
to close the store. As to this point, Knigge testified as follows:

[Robert] said the cancer had come back and it made more sense for me to be in

Redfield, and we took a look at the Oakes store and we decided that it was run

down, the equipment was bad, you know, 40 percent of the inventory was

outdated, the parking lot needed to be replaced and it would just take too much in
resources to have to continue on with the Oakes store.
R. 177: D. Knigge Depo. at 9-10 (emphasis added).
The trial court relied upon the foregoing testimony, holding the loss of opportunity to
purchase the Oakes store was not a substantial economic loss. The Court also cited
Knigge’s own testimony as support that i) running the store was not feasible and ii) a

significant number of problems in the property led to the business decision to withdraw

from the venture. R. 255: Memorandum Opinion p. 4.
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The trial court gave further consideration to Knigge’s testimony regarding the
difference in salaries and benefits provided by the State of South Dakota and The
Redfield Food Store. The trial court compared the value and benefits conferred by both
positions and found the record demonstrated no substantial economic loss existed to
support the claim for promissory estoppel. R. 255: Memorandum Opinion p. 4.

Knigge was prevented from blurring the contractual boundaries and benchmarks
in order to suit his own goals. He was also prevented from inverting the sequence of
events to recover for his own voluntary actions now that he regrets the consequences.
Thus, Knigge is not able to present a material question of fact as to the claim of
promissory estoppel. Summary judgment should be affirmed as the record provides a
clear basis to support the trial court’s decision. It would be unjust and unduly
burdensome to require the Redfield Food Store and The Estate to fully litigate this matter.

CONCLUSION

Knigge provided extensive testimony that his employment with the Redfield Food
Store was to continue for an indefinite term of years, well beyond one year of its making.
Furthermore, the record and testimony provided by Knigge demonstrate he is not able to
prove detrimental reliance; thus, he fails to present a question of material fact regarding
his claim for promissory estoppel. Knigge attempts to recreate the record in his favor do
not conform to the summary judgment standard of review. Knigge is not able to claim a
material issue of fact which assumes a conclusion contrary to his own testimony.
Likewise he cannot claim a version of facts that is more favorable to his position than as

testified to by him.
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Accordingly, The Estate and the Redfield Food Store, respectfully request this
Court affirm the trial court’s order granting summary judgment as to Knigge’s claim of
promissory estoppel and breach of oral employment contract.
Dated this 2™ day of September, 2016.
GILLETTE LAW OFFICE, PC

[s/ Kristen M. Kochekian
Kristen M. Kochekian
Attorney for Appellees

701 Main Street

PO Box 60

Redfield, SD 57469

(605) 472-1210
kkochekian@gillettelaw.com
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REQUEST FOR ORAL ARGUMENT

Appellees B&L Food Stores, Inc and representatives for the Estate of Robert

Knigge respectfully requests the opportunity to present twenty (20) minutes of oral

argument pursuant to SDCL 8§ 15-26A-83.
Dated this 2" day of September, 2016.
GILLETTE LAW OFFICE, PC

/s/ Kristen M. Kochekian

Kristen M. Kochekian

701 Main Street | P.O. Box 60
Redfield, SD 57469

(605) 472-1210
kkochekian@qillettelaw.net
Attorney for Appellees

CERTIFICATE OF COMPLIANCE

The undersigned attorney hereby certifies that this brief complies with the type
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8,535 words and 42, 959 characters (not including spaces), exclusive of the Table of
Contents, Table of Authorities, Jurisdictional Statement, Statement of Legal Issues,
Addendum Materials, and Certificate of Counsel.

Dated this 2" day of September, 2016.
GILLETTE LAW OFFICE, PC
[s/ Kristen M. Kochekian
Kristen M. Kochekian
701 Main Street | P.O. Box 60
Redfield, SD 57469
(605) 472-1210

kkochekian@aqillettelaw.net
Attorney for Appellees
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CERTIFICATE OF SERVICE

Kristen M. Kochekian, one of the attorneys for Appellees B&L Food Stores, Inc., and the
Estate of Robert Knigge, pursuant to SDCL Chapter 15-26C (Supreme Court Electronic Filing
Rules), hereby certifies that on this 2" day of September, 2016, she caused the following
documents:

. Appellees Brief (PDF Format)
. Appellees Appendix (PDF Format)

to be filed electronically with the Clerk of the South Dakota Supreme Court via email, and that
the original and two hardcopies of these documents were mailed by U.S. Mail, postage prepaid,
to:

Shirley Jameson-Fergel

Clerk, South Dakota Supreme Court

500 East Capitol

Pierre, SD 57501
SCClerkBriefs@uijs.state.sd.us

The undersigned further certifies that the above documents were also emailed to the
following attorneys:

Stephanie E. Pochop

405 Main Street

PO Box 149

Gregory, SD 57533
Stephanie@rosebudlaw.com
Attorney for Appellant David Knigge

Dated this 2™ day of September, 20186.
GILLETTE LAW OFFICE, PC

/s/Kristen M. Kochekian
Kristen M. Kochekian

701 Main Street | P.O. Box 60
Redfield, SD 57469

(605) 472-1210
kkochekian@gillettelaw.net
Attorney for Appellees
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ORDER: FOR SUMMARY JUDGMENT Page 1 of 1

STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
) S8,
COUNTY OF SPINK ) FIFTH JUDICIAL CIRCUIT
)
DAVID KNIGGE, )] Civ. No. 13-083
)
Plaintiff, )
vs. ) ORDER FOR
) SUMMARY JUDGMENT
B & LFOODSTORES, INC. and )
ESTATE OF ROBERT ALLEN )
KNIGGE, )
)
Defendants. )

This matter came before the undersigned on Defendants” Motion for Summary Judgment.

Based upon all of the files, records and procsedings herein, the Court granted

Defendant’s Motion for Summary Judgment on all Counts and provided the basis for such ruling

in the memorandum dated February 16, 2016, attached hereto and mcorporated by refarence.

IT IS HEREBY ORDERED:

Defendants’® Motion for summary judgment is GRANTED i its entirety.

LET JUDGMENT BE ENTERED ACCORDINGLY.

Attest:
Elisha Kuhfeld/tcp
Clerk/Deputy

CLERK

Filed on:03-02-2016 Spink

BY THE COURT:

Signed: 3/2/2018 41535 PM
-

la
JUDGT

County, South Dakota 71CIV13-000083
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EE STATE OF SOUTH DAKOTA
FIFTH JUDICIAL CIRCUIT ESE

PRESIDING JUDGE TONY L. PORTRA 101 SE 157 Ave,, Sulte 201
Scoft 7, Myren Cireult Judge P. 0. Box 1087
CIRCTIT IDGES Aberdeen, 8D 57402-1087
Jon 8. Flemmet Miphelte Gallowsi! Phang: 603-626-2450
'{3‘3933 Lal;ortra Cfitelal Court Reporter Fax: 605-626.249]
MIBTMSHWTE 00K Ewmafl: Stheirenit@ujs.state sd.ne

Mark A, Anderson

Febmary 16, 2016

Stephauie B, Pochop
Kelsea K. Sutton
Attorneys at Law
PO Box {49
Gregory, SD 57333

Paul J. Gillette
Kristen M, Kochekian
Attoreys st Law

PO Box 60

Redfield, SD 37469

Re:  Kuigge v. B & L Foad Stores, Inc. and Estate of Robert Knigge
Spink County File CIV 13-83

Dear Counsel:

I have now had time to consider Defendants’ Motion For Summary Judgment. The following is
niy decision on that motion,

Plaindiff has brought this suit against Defendants alleging that he is owed compensation pursuant
. __toanoral employiment contract that he made with Robert Knigge, Complaint at 2. Itis

} undisputed that the employment agreement was never reduced to writing, Deposition of David
C Knigge (hereinafter “DK™), pp. 31-32. Certain basic facts are alse undisputed: that Plaintif
began working for B & L Food Stores, Inc, in Redfield on February 20, 2013, that Robert
Krigge died on June 23, 2013, and that Plaintiff was terminated from his employment on August
16, 2013.

Plaintiff alleges that the terms of the contract included: a) an annual satary of $70,200 plus

performance bonuses; b) a reimbursement of one-half of Plainfiff’s annual health insirance

{ costs; o) free housing with Robert and Lynette Knigge unfil he could find & suitable home to

I purchase; d) a $100,000 cash severance payment in the event he was terminated for any reason;
and €) the opportunity to irvest in a future grocery store business with Robert and/or B & L Food

' Stores, Ine. Complaint at 3.

—

| Filed on:03/02/2016 SPINK County, South Dakota 71CH/13-000083
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Defendants claim that they ave entitled to summary judgment because PlaintifP's ¢laim for the

breach of the oral employment agreement is barred by SDCL 53-8-2, comzonly known as the
statute of frands, That statute provides, in relevant part:

The following contracis are not enforeeable by action unless the contract or some
memorandum thereof i3 in writing and subscribed by the party to be charged or
his agent, as authorized in writing:

(1) An agreement that by its terms is not to be performed within a year from ihe
making thereof[.]

Defendants argue that the duration of the agreement was fied 1o Plaintiff retiring or one of Robert
and Lynette Knigge's children reaching the age of majority and taking over the buginess, Since
neither thing would occur within one year, the contract could not be performed with one year and
is therefore subject to the statuie of frauds,

Plaintiff first claims that this oral agreement is owtside of the stetute of fravds as there was no
definite term in the contract, Therefore, the so called death contingency would apply. However,
1 find this case to be similar to Harriman v. United Dominion Industries, 2005 SD 18,

693 N.W.2d 44, In that case;

Harriman argued that because it was possible for Harriman to have died prior to
the end of the first year of the contract, it was possible for the contract to be
completed within one year of Its making, Therefore, the contract would not fall
within the statute of frauds,

Id at 18,633 N.W.2d at 49. However, the Court did not find that atgument persuasive.
Rather, the Court found that:

...it Js clear from the record that the parties did pot irmend a permanent or Jifetime
contract, Rather, the parties intended a contract of some unspecified term of years
tied to contingencies other than Harriman's fifetime. Because the contract was
intended to be more than one yeat in dutation, that is until Feter! Manufacturing
or Harriman no longer liked the atrangement, or Harriman elected to retire, it falls
within the statute of frauds,

e ettt

B F T ]

X ary 20,693 W.W.2d al 45,

Similarly, Plaintiff s testimony regarding the duration of the agreemeit in this mafter was that he
would remain employed until he was ready 1o retire in 10-15 years oruntil one the children were
ready to take over. The coniract was infended for an unspecified torm of years tied to
contingencies other than Plaintiffs lifetime, 1) his retirement oz 2} the children taking over,
Therefore, the death contingency does not apply to take this contract outside of the statute of
frauds.

Plaintiff also argues that it was possible for the contract 10 have been pezformed within one year .
becauss Robert hias an adult child from another relationship that could have stepped in to take 3

3
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1

over the store within & year, However, Plaintiff can claim no better version of the facts than his
own testimony, and that clain is not supported by the evidence, Plaimiff testified that the deal
was sll negotiated in one sitting. DX at 20. Regatding this issue, he testified:

The terms of the agreement wete basically that I now ~ I give up Cakes because
we are going to sorap that, that was the [nitial agreement, and he wanted 1ne to
move down to Redfteld and mange that store and get him into the new store and
then just manage the store until his kids, if one of them wanted to take over, That
was the terms.

DK at 19-20.

He further testified, “You know, it was he wanted fo gel into the new location. It was a legacy
for his kids, that I basically could work for about 10, 15 years and his kids would be about the
age they could take over.” DK at 12,

Cleatly, by his own testimony, he and Robert were speaking of the minor children since they
were agteeing that Plaintiff would manage the store unti} the kids were old enough {0 take over,
Given the ages of the minor children, it would be impossible for him to perform the sgreement,
as he described it, within one year. Thcrefore the oral agreement is unenforcesbie under the
statute of frands.

Plaintiff also argues that even if the statute of frauds applies, Defendants are still not entitled to
summary judgment because of the docitrine of promissory estoppel. The South Dakota Supreme
Court explained promissory estoppel in relation to the staute of frauds in Durkee v. Van Well:

To apply the doctrine of promissory estoppel, the trial conrt must find: 1) the
detriment suffered in reliance must be substantial in an economic sense; 2) the

loss to the promisee must have been foreseeable by the promisor; and 3) the
promisee must have acted reasonably in justiffable reliance on the promtise made,

2002 SD 150, 23, 654 N.W.2d 807, 815,

Regarding the first element of substantial detriment, Plaintiff asserts that: 1)he lefi a good job

wwm&m&t job by leaving early; 2) he soid his

house in Pierre for under market value; 3) he moved to Redfield and lived with his brother to
menage a store in a chaotic time; and 4} he scrapped an agreement where he was purchasing his
own business in Oakes on terms that he had negotiated. Plaintiff’s Briefat 18. However,
PlaintiPs testimony does not support thase assertions.

Concerning items one and two, those things happened 2s a result of his decision to move to
Oskes to manage the store there, not due to the orel agreement whereby he moved to Redfield.
DK at 13-14. As to item four, that is supported by his testimony. However, it does ot appear
that giving up the opportunity was a stbstantial financial detriment, His agreement with Robert
was to purchase the store in Oakes for §200,000, DK ut 6. Although part of the decision fo

q
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abandon the agreement as to the Oakes Store was the fact that Robert’s cancer came back, it was
also based upon the condition of the Oakes store, DK at 9-10. Plaintiff testified on this point:

He said the cancer had come back and it made more sense forme to be in
Redfield, and we took a look at the Oakes store and we decided that it was run
down, the equipment was bad, you know, 40 percent of the inventory was
cutdated, the parking lot needed to be replaced and it would just take fo0 much in
resonrces 1o have to continue on with the Oakes store.

DK at 2-10. The loss of the opportunity to buy the Oakes store for $200,000 does not appear to
be a substantial economic loss given the number of problems that Plaintiff identified with that
store. According to Plaintiff’s own testimony, the Qakes store was abandoned because he and
Robett determined there were enough problems with the store to make running it not feasible.

Itzm nuraber three is also a true statement as Plaintiff did move to Redfield to manage that store,
However, it again does not appear that it created a substantial economic loss for him, While
working in Redfield, he was paid at the rate of & $70,200 annnal salary. DK at12. By
comparison, he was making 2 salary of $68,000 while he was working for the State, DK a1 8.
While he elso received benefits white working for the State, he received fres houging while in
Redfield because lie lived with Robert and Lynette. Deposition of Lynette Knigge, p. 78.

Considering all of those facts, I do not find that Plaintiff suffered a substantial economic
defriment in reliance on the promise, Therefore, he cannot meet the first element of promissory
estoppel, and the docirine does not apply to these facts.

In conclusion, 1 find that the oral agreement at issue herein was not capable of being performed
within one year, therefore the agreement is unenforceable pursuant to SDCL 53-8-2, Further,
do not find that the doctrine of promissory estoppel applies because Plaintiff is not able to show
a substantial economic detriment in reliance on the promise. Therefore, Defendants’ Motion For
Summary Judgment is granted.

Sincerely,

NY L. FORTRA
Circuit Judge

Ce: Fike

r
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1 FILE D)
STATE OF SOUTH DAKOTA DE@ 1.9 9013

COUNTY OF SPINK  308THDRAG Y i Tuoitian STSTRBIFTH JUDICIAL CIRCUIT
STH CIRCUIT CLERK OF COURT

IN CIRCUIT COURT

DAVID KNIGGE, o,
CIVNo. 13-

Plaintiff,
vs.

B & L FOOD STORES, INC., and COMPLAINT
ESTATE OF ROBERT ALLEN KNIGGE,

Defendants.

Comes now David Knigge, the Plaintiff, and for his Complaint, states and aileges
as follows:
JURISDICTION

1) The Plaintiff David Knigge is an adult resident of Sioux Falls, South Dakota.

2} The Estate of Robert Allen Knigge, filed upen the death of David Knigge’s
brother Robert Knigge, is pending as Probate file # 13-23 in the Fifth Judicial Circuit,
Spink County, South Dakota.

3) B & L Food Stores, Inc. is a South Dakota corporation that operates a grocery
store business in Redfield, South Dakota.

4) Roabert Knigge and his spouse Lynette Knigge were shareholders in B & L Food
Stores, Inc. at al] times relevant to this Complaint.

5) Robert Knigge was an agent who was authorized to make binding representations
on behalf of B & L Food Stores, Inc.

6) David Knigge and Robert Knigge are brothers and shared a close relationship
with each other during Robert’s lifetime.

7y On February 20, 2013, David Knigge was employed as a manager by B & L Food

~ Page 2 -~















COMPLAINT Page & of 6

2) That the Court award David Knigge all pecuniary cornpensation necessary
to put him in the position he would have been in but for the breach of
contract;

3) That the Court award David Knigge any other legal or equitable relief
which the Court deems just and necessary under the circumstances.

Dated this | ?J’day of December, 2013,

JOHN SONWLAW OFFICE

L
S e E. Pochop
P, x 149

Gréegory SD, 57533
(605) 835-8391
Johnsonfapwic.net

Attorney for the Plaintiff

2.
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STATE OF SOUTH DAKOTA ) INCIRCUIT COURT

) S8S.
COUNTY OF SPINK ) FIFTH JUDICIAL CIRCUIT
)
DAVID KNIGGE, ) Civ. No.
)
Plaintiff, )
VS. ) ANSWER
)
B & L FOOD STORES, INC. and )
ESTATE OF ROBERT ALLEN )
KNIGGE, )
)
Defendants. )

Comes now the Defendants and for their Answer to Plaintiff's Complaint state as follows:

1. That the Defendants deny each and every allegaiion, matter and thing contained in
said Complaint uniess otherwise expressly admitted or qualified.

2. Defendants admit Paragraphs 1, 2, 3,4, 5,8, 9,10, 11, 12, 17, 194, 19¢, 25, 26, 28
and 29 of Plaintiff’s Complaint.

3. In regard to paragraph 6 of Plaintiff’s Complaint, Defendants do not have sufficient
information to admit that Robert Knigge and Plaintiff shared aclose relationship during Robert’s
entire lifetime. Dezndants do admit that Robert Knigge and David Knigge did have what appeared
to be a typical sibling relationship.

4. In regard to paragraph 7 of Plaintiff’s Complaint, Defendant, B & L Food Stores,
Inc.’s employment records show that David Knigge’s date of enployment was January 28, 2013.

5. In regard to paragraph 15 of Plaintiff’s Complaint, Defendants state that this
paragraph was denied because there was no negotiation with Phintiff, Robert decided to close the
store in Qakes, North Dakota.

6. In regard to paragraph 16 of Plaintiff’s Complint, Defendants state that they are
without sufficient knowledge to admit or deny what Robert Knigge told David Knigge between
January and February of 2013 as to his health, marriage or need for assistance at the grocery store he
owned in Redfield, South Dakota. Defendants affirmatively stae that David Knigge had knowledge
of the seriousness and terminal nature of Robert Knigge’s brain cancer in Qctober 2011.

7. In regard to paragraph 18, Defendants deny being unsuccessful in attempting to hire

other managers for the Redfield Store, but admit that Robert did offer to build a home for David
Bruns if he would move to Redfield and manage the grocery store.

I3






CERTIFICATE OF SERVICE

I hereby certify that on the 7" day of J anuary, 2014, 1 sent by first class mail, postage prepaid,
a true and correct copy of Answer to the following:

Stephanie E. Pochop
Johnson Pochop Law Office
Attorneys at Law

PO Box 149

Gregory, SD 57533

C L

Paul J. Gillefte
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STATEMENT: Supplemental gStatement of Material Facts in Support of Brief for Summary
Judgment Page 1 of 5

STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
- ) 8S.
COUNTY CF SPINK ) : FIFTH JUDICIAL CIRCUIT
. )
, DAVID KNIGGE, 3 Civ, No. 13-083
' )
Plaintiff, )
vs. }  SUPPLEMENTAL STATEMENT OF
) MATERIAL FACTS IN SUPPORT OF
B & L FOOD STORES, INC. and ) BRIEF FOR SUMMARY JUDGMENT
ESTATE OF ROBERT ALLEN )
KNIGGE, )
)
Defendants. )

1. Decedent, Robert Knigge, was the brother of Plaintiff, David Knigge. Complaint §6.

2. Prior to February 2013, K&J Foods, Inc., operated a grocery business in Oakes, North
Dakota. Complaint § 15; L. Knigge Dep. 42-43.

3. At all times relevant to the Complaint, Decedent, Robert Knigge, was an agent of K&J
Foods, Inc. Complaint § 12; L. Knigge Dep. 42,

4. At all times relevant to the Complaint, B&L Food Stores, Inc., operated a grocery
business in Redfield, South Dakota. Complaint 43.

5. At all times relevant to the Complaint, Decedent, Robert Knigge, was an agent of B&L
Foed Stores, Inc. Complaint 45,

6. In October 2012, Decedent, Robert Knigge, and Plaintiff David Knigge entered into an
employment agreement to hire Plaintiff as the manager of K&J Foods, Inc, grocery store
in Oakes, North Dakota. D. Knigge Dep. 4-5, 7-8, 12.

7. Based upon the employment agreement with K&J Foods, Ine,, Plaintiff resigned from
employment as an accountant in Pierre, South Dakota. D. Knigge Dep. 10, 13-14,

8. Baged upon the employment agreement with K&J Foods, Inc,, Plaintiff listed his home in
Pierre, South Dakota for sale in November 2012, D. Knigge Dep. 13,

9. Based upon the employment agreement with K&J Foods, Inc., Plaintiff sold his home in
Pieste, South Dakota. D. Knigge Dep.10, 13-14.

10. Based upon the employment agreement with Ké&J Foods, Inc., Plaintiff relocated to
Oakes, North Dakota. D. Knigge Dep. 13-14.

11. The terms of the Ké&J Foods, Inc., employment agreement were never fully developed ot
reduced to writing. D. Knigge Dep. 6-7, 13-14, 31.32.

£

R

%

Filed: 1/22/2016 1:56:22 PM CST Spink County, South Dakota 71CIV13-000083
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STATEMENT: Supplemental Statement of Material Facts in Support of Brief for Summary
Judgment Page 2 of 5

12. At the time Plaintiff accepted employment with K&J Foods, Inc., Plaintiff envisioned he
woild work for the company for 10 years. D. Knigge Dep. 5.

13. Plaintiff sexved as manager for the K&J Foods, Inc., Oakes, North Dakota Store from
December, 2012 to February, 2013, Complaint §14.

14. In or around January, 2013, Roberi Knigge decided to close the K&J Foods, Inc., Oakes,
North Dakota Store. D. Knigge Dep. 9; Complaint 15.

15. Between January and February, 2013, Decedent, Robert Knigge, made an employment
offer to Plaintiff to serve as manager of the B&L Food Stores, Inc., grocery store located
in Redficld, South Dakota. Complaint §15.

16. In February 2013, Plaintiff’s employment with K&J Foods, Inc., ended. Complaint §14.

17. On February 20, 2013, Decedent, Robert Knigge, employed Plaintiff to serve as manager
of the B&L Food Stores, Inc,, grocery store located in Redfield, South Dakota. Complaint
7.

18. No part of the B&L Foods Stores, Inc., employment agreement was ever put in writing.
D. Knigge Dep. 31-32,

19, Plaintiff testified that his employment position with B&L Foods Siores, Inc., was to
continue until i) Plaintiff’s retirement or ii} Decedent Robert Knigge's children chose to
take over the business operations of the Redfield Food Store. 3. Knigge Dep. 19, 32,

20. Decedent Robert Knigge’s natural children with Lynette Knigge were born in the years
1998, 1999, and 2000. L. Knigge Dep. 10.

21. Plaintiff did not inform Lynette Knigge, wife of the Decedent, of the alleged severance
package provision unti} the August 2013 meeting whereupon Flaintiff was advised that he
was to be terminated. . Knigge Dep. 22-23.

22, In August 2013, Plaintiff’s employment with. B&L Foods Stores, Inc. was terminated,
Complaint §26.

Dated this 22" day of January, 2016,

GILLETTE LAW OFFICE, PC

Paum

Attorneys for ndants
701 Main t;aet
P.O. Box 690

Redfield, South Dakota 57469
605-472-1210

[

Fited: 1/22/2016 1:56:22 PMCST Spink County, South Dakota 71CIV13-000083
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Judgment Page 3 of 5

CERTIFICATE OF SERVICE

I hereby certify that on the 22" day of January, 2016, I served by Odyssey, a true and
correct copy of Supplemental Statement of Material Facts in Support of Brief for Summary
Judgment to the following;

Stephanie E. Pochop
Johnson Pochop Law Office
Altorneys at Law

PO Box 149

Gregory, SD 57533

-

Paul J. Gillette” —"

g
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KNIGGE BY POCIICP

Okay. Did you participate in the management of Redfield,
Inc, - or Redfield Food Center during Bob's life?
Mo,

And was Bob the person that was overseeing the managers of
your store until his death?
Yes.

And then there's also K&J, Inc.?

Yes.

And that's the corporation that was created to own and
manage the Oakes store --

Dakes store,

Cakes, MNorth Dakota?

Right.

And that is at - I understand that started in, like, 20057
I bhelieve that's when it was.

Okay, how did you guys - how did you get intﬁ the grocery
business up in Oakes, North Dakota, in 20057

There was a grocery store for sale and Robert wanted another
stére, 50 we bought iE. And my son had been working here
managing here part-time, and so Reobert moved him up there to
run that store.

When Xeith was here managing the store part-time in

Okay.

Redfield before he moved up to Oakes, did he have a salary?

I don't know,

Did he have a written contract?

/22/2016 1:56:22 PM CST Spink County, South Dakota

Stephanie Mcen & Assoc. (605)

14

995-00855 42

71CIV13-000083
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ENIGGE BY POCHOP

1 A For when he was here?

2 Q  When he was the manager here,

3 A No.

4 Q S0 then when he went up to Qakes, do you know what the terms

of his employment were in Oakes? And we're talking about
Keith, right?
A I know he was salary,
Q0  Okay.
A And then there was a contract that, if we ever sold the
store, then Keith would get a certain percentage of the
store,
He had a sevefance agreement upon the sale_of the store.
Yas.,
And did he.claim that he was - when the secle - the store did
close up in Oakes?
Right.

And that closed in January of '13 or becember of '12; do you

Bappen 1f the store closed? Was he to be paid $75,0007

! he get paid --

Stephanie Moen & Asscc. [605) 9985-0955 43
. 2 O

2016 1:66:22 PM CST Spink County, South Daketa 71CIV13-000083
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STATEMENT: IN RESPONSE TC DEFS' MATERIAL FACTS IN OPROSITION TO DEFS' MOTION FOR
SUMM. JUDGMENT; CERT.OF SERVICE Page 1 of 12

STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

e WD

COUNTY OF SPINK FIFTH JUDICIAL CIRCUIT

Defendants.

)
DAVID KNIGGE, )
) Civ. No. 13-83
Plaintiff, )
)
Vs, 3 PLAINTIFE’S RESPONSIVE
) STATEMENT OF MATERIAL
B & L FOOD STORES, INC., and ) FACTS IN OPPOSITION F0O
ESTATE OF ROBERT ALLEN KNIGGE, ) DEFENDANTS® MOTION FOR
) SUMMARY JUDGMENT
)
)

COMES NOW Plaintiff David Knigge, and in response to the Defendants’
Supplemental Statement of Material Facts, makes the following responsive statements
pursuant 10 SDCL § 15-6-36(c)(2).

RESPONSES TO DEFENDANTS® STATEMENT OF MATERIAL FACTS

1. Decedent, Robert Knigge, was the brother of Plaintiff, Dovid Knigge. Complaint
Qi5; L. Knigge Dep. 42-43.

Plaintiff concurs with the statement of fact in Defendants’ numbered paragraph 1. David
Knigge and Robert Knigge were brothers, and they shared a close relationship especially after
Robert was diagnosed wilh a brain cancer in October 2011and given an 18-nionth prognosis. (L.
Knigge Depo at 11, 12,73)

2. Prior to February 2013, K&J Foods, Inc, operated a grocery business in Gakes,
North Dakota. Complaint §15; L. Kanigge Dep. 42-43.

Plaintiff concurs with the statement of fact in Defendants” numbered paragraph 2, but
disputes that it is a complete statement of the material facts. Prior to February 2013, K&J Foods
Inc. operated a grocery business in Oakes, North Dakota. (L. Knigge Depo at 42-43) In

approximately 2005, Robert and Lynnette bought a grocery store in Oakes, North Dakota,

21

Filed: 1/26/2016 8:58:10 PM CST Spink County, South Dakota 71CIV13-000083
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through a corporation that Robert formed cailed K&J Foods Inc. (which stood for Knigge and
Jaton, an unrelated third parly in this case). (L. Knigge Depo at 29, 57) Robert was authorized
and generally made the business decisions about the Oakes store without Lynnette’s input. (L.
Knigge Depo at £8)

After Robert’s cancer diagnosis in 2011, Robert actively tried 1o incorporate his adult
step-children Keith and Kalie inio the family grocery busingsses. (L. Knigge Depo at 44) Tn
2012, Robert offered Lynnette’s adult daughter Kalie the opportunity to manage and buy the
Oakes store. (L. Knigge Depo at 45) Kalie accepted the position, moved to Oakes and took over
management of the store there, though Lynnette does not know the specific terms of Kalie's
agreement wilh Robert. (L. Knigge Depo at 46) By the end of the year in 2012, Kalie had
decided that she did not want to buy the Oakes store and she left that business. (L. Knigge Depo
at 47, 48, 52, 75) At approximately the same time, Robest also offered his adult step-son Keith a
job in Redfield at the B&L Inc.’s Redfield store, which included an agreement that Keith would
have a share of $60,000 from the proceeds from a sale of the Oakes store. (L. Knigge Depo at
44, 49) Finally, after Kalie announced she was leaving the Oakes store, Robert offered his
brother David Knigge the opportunity to manage and purchase the QOakes store over time. (D.
Knigge Depo at 6-9) In approximately November 2011, David accepted his offer, resigned from
his job and began traveling to OCakes on weekends to manage the QOakes store and begin working
toward ownership of the Oakes store through labor. (D. Knigge Depo at 10, §1-82)

3. At all times refevant to the Compluint, Decedent, Robert Krigge, was an agent of
K&J Foods Inc. Complaint 12; L. Knigge Dep. 42,

Plaintiff ¢concurs with the statement of fact in Defendants” numbered paragraph 3 but
disputes that it is materially complete. At all tunes relevant to the Complaint, Decedent Robert

Knigge was an agent of K&J Foods, Inc. (L. Bruns Depo at 7; L. Knigge Depo at 39) He was

2
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that included the ability to purchase the Oakes stors, David gave notice and resigned from his job
with the state of South Dakota, effective in January 2013. (D. Knigge Depo at 10) David started
work in December. He was not paid a set salary for working at the Oakes store and was using up
his leave from his state employment until the siore started to have a better cash flow. (D. Knigge
Depo at 7-9) Had he continued to work for the state for another six months, he would have
gotten an additional compensation for half of his sick pay. (D. Knigge Depo at 35)

8. Based upon the employrent agreement with K&J Foods Inc., Plaintiff listed his
home in Pierre, South Dukota for sale in November 2012. D. Knigge Dep. 13,

Plaantiff concurs with the statement of fact in Defendants’ numbered paragraph 8.
Plaintidff listed his home in Pieite, South Dakota, for sale in November 2012 with the idea that he
would be moving to Qakes and buying the Oakes store from K&J Inc. (D. Knigge Depo at 13},

9. Buased upon the employment agreement with K&I Foods Inc., Plaintiff sold his home
in Pierre, South Dakota. D. Knigge Dep. 10, 13-14.

PlaintifT disputes the statement of fact in Defendants’ numbered paragraph 9 1s matexial.
While Plaintiff originally listed his home in Pierre for sale in November 2012, his employment
plans changed in January of 2013 because of Robert’s terminal cancer. (D. Knigge Depo at 7, 9,
10, 13)

10, Based upon the employment agreement with K&J Foods Ine., Plaimtiff relocated to
Oalkes, North Dakota. D. Knigge Dep. 13-14.

Plaintiff disputes the statement of fact in Defendants’ numbered paragraph 10, and
disputes that it is material. When he was working in the Oakes storein 2012, David lived in a
motel in Oakes, and the motel and all his expenses were paid for by the store. (L. Knigge Depo

at 81-82; D. knigge Deo at 7)

4

ZY
Filed: 1/26/2016 8:58:10 PM CST Spink County, South Dakota 71CIV13-000083
- Page 40 -






S8TATEMENT: IN RESPONSE TO DEFS' MATERIAL FACTS IN QPPOSITION TO DEFS! MOTICON FOR
SUMM . JUDGMENT; CERT.OQOF SERVICE Page 6 of 12

Qakes store, it would not be sold, and that David would move to Redfield and becotne the
manager of the Red{ield store until Robert’s cluldren could take over or until Lynnette
terminated David. (D, Knigge Depo at 9, 10, 19, 20, 22)
I5. Between January and Febrrary, 2013, Decedent, Robert Knigge, made an
emplopment offer fo Plaintiff to serve as manager af the B&L Food Stores, Inc.,
grocery store located in Redfield, South Dakota. Complaint § 15,

Plaintiff concurs with the statement of fact in Defendants” numbered paragraph 15, After
Robert accepted that his cancer was terminal, he asked David to close the Oakes store and move
to Redficld to manage the Redfield store. (D. Knigge Depo at 7, 9, 10-11, 12) Specifically, the
terms of Robert and David Knigge’s employment agreement were if David would give wp his
plans and close the Oakes store, David would move to Redfield and that would manage the
Redfield store for a set salary, benefits and severance payment until Robert’s children could do 1t
or until Lynnatte terminated David. (D. Knigge Depo at 19-20, 22) Robert knew he was dying
at the tine; he also knew that Lynnette and David did not get along well, and that Lynnette had
argued with him about hiring David. (L. Knigge Depo at 76, 77, 89, D. Knigge Depo at 10-11,
14, 19} Robert knew what David had given up in terms of work and opportunity to help him in
Redfield. (D. Knigge Depo at 12, 18, 20) Robert and David agreed that they did not want
Lynneite to have to continue employing David after Robert’s impending death and that she miglht
terminate David. (D. Knigge Depo at 10, 12, 19, 22) They agreed fo an annual salary and an
annual benefits package, but they also agreed to a severance payment of $100,000 if David was
terminated for any reason because they recognized that Lynnette shoutd not have to employ him

for any period and because Robert knew what David had given up to accept the position. (D.

Knigge Depo at 12-13, 18, 19, 20, 22)

6
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19. Plaintiff festified that his employment position with B& L Foods Stores, Inc., was fo
confinue until i) Plaintiff's retirement or 11) Decedent Robert Knigge's children chose

ty take over the business operations of the Redfield Food Store. D. Kuigge Dep. 19,
32

Plaintiff disputes that the statement of fact in Defendants’ numbered paragraph 19, The
terms of Robert and David Knigge’s agreement were that David would give up the plans to buy
the Oakes store, would close the Oakes store, would move to Redfield and would manage the
Redfield store for a set salary, benefits and a severance payment “until his kids, if one of them
wanted to take over” or until Lynnette tenminated David. (D. Kmigge Depo at 10, 11-12, 20, 22).
They did not want Lynnette to have to continue employing David afler Robert’s impending
death. (D. Knigge Depo at 10, 12, 22) Robert knew he was dying at the time; he also knew that
Lynnette and David did not get along well and that Lynnette had argued with him about hiring
David because she wanted him to hire the Bruns® (L. Knigge Depo at 76, 77, 89; D. Knigge
Depo at 10-11, 14, 19) Further, Robert knew what David had given up in terms of work and
opporlunity to help him in Redfield. (D. Knigge Depe at 12, 18, 20)

20, Decedent Robert Knigge's natural children with Lyviette Knigge were born in the
yeqrs 1998, 1999, and 2000. L. Knigge Dep. 10.

Plaintiff disputes that statement of fact in Defendants’ numnbered paragraph 20 is
materially complete. Decedent Robert Knigge's natural children with Lynetie Knigge were born
in the vears 1998, 1999 and 2000. (L. Knigge Depo at 10) Howewar, Robert also had his own
adult son Jason who worked in the Redfield grocery store even before David Knigge was hired
there. (L. Knigge Depo at 51-53) Afler Robert’s diagnosis, Robertalso actively offerzd his
adult step-children jobs in the family grocery businesses, including hiring his step-son Keith 1o
manage the store before he hired his son Jason or David Knigge. (L. Knigge Depo at 44, 43, 49,

50, 51, 52) When Keith left in 2012, Robest hired lus adult son Jason to manage the store. (L.

8
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Knigge Depo at 51) Jason had already been working at the Redfield store so thig amounted to
him being promoted to manager. (L. Knigge Depo at 53) Lynnette does not know what Jason’s
employment texms were, (L. Knigge Depo at 52) Robert’s son Jason continued to work at the
Redfield store, but stepped down from the manager position at Robert’s request when David
came to Redfield to manage the store. (L. Knigge Depo at 54) Jason was not ready fo run the
store and just needed to learn to be a manager. (D. Bruns Depo at 13} Jason stepped down from
the management position when David was hired becanse the new store was so much bigger, and
Jason felt more comfortable having someone who knew what they were doing to make it work.
(L. Knigge Depo at £7) There is no evidence that Jason was angry about the demotion. (L.
Knigge Depo at 67)
21. Plaintiff did s1ot inforn: Lynette Knigge, wife of the Decedent, of the alleged

severance payment provision until the Augiest 2013 meeting wherenpon Plaintiff was

advised that hewas to be ferminated D. Knigge Dep. 22-23.

Plaintiff disputes that the statement of fact in Defendants’ numbered paragraph 21 is a
complete statement of the material facts. Lynnette knew that Robert had negotialed some
employment agreement with David because she overheard Robert talking about it, and then
David moved to Redfield and lived with him while he managed the Redfield store. (L. Knigge
Depo at 53, 69) Two inonths after Robert’s death in June of 2013, as Lynnette was preparing to
terminate David Knigge, David Bruns told her that David Knigge said he had a severance
agreement. (L. Knigge Depo at 101, 102) David Bruns had earlier recommendead to David

Knigge that he should negotiate a severance agreement with Robert and Lynnette. (D. Bruns

Depo at 23)

o
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David, Lynnette hired a person from Nebraska as David’s replacement for less compensation for
the period of one year. (L. Knigge Depo at 99, 100, 107)
Dated this 26th day of January 2016.

JOHNSCON POCHOP & BARTLING

/5/Skephanie B, Pochop
Stephanic E. Pochop *
405 Main St. | PO Box 142
Gregory. 5D 57533

(605) 835-8391
stephanie@rosebudlaw, com
Attorney for Plaintiff David Knigge
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CERTIFICATE OF SERVICE

The undersigned certifies that on the 261h day of January 2016, she served a true and
correct copy of the foregoing Plaintiff’s Responsive Statement of Material Facts by Odyssey
e-filing upon the following:

Favl 1. Gillette
Gillette Law Office, PC
701 Main $t. | PO Box 60
Redfield, SD 57469

/s/Stephanie £, Pochop
Stephanie E. Pochop
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4. Atthe time of his death, Robert was married to Lynnette Kmgge. They married in 1996
and had children during their marriage; all four of those children were minors at the time of
Robert’s death. (L. Knigge Depo at 10)

5. Lynnette has three adult children, Jason, Kalie and Keith, from a previcus marriage, and
Robert included his step-children in the management of the family grocery businesses before his
dsath. (L. Kmigge Depo at 9, 44, 45, 47-48,43-50)

6. Robert has an adult son Jason whom he employed as the manager of the Redfield store in
2013, immediately before he hired David Knigge as the manager of that store. (L. Knigge Depo
at 51)

7. Robert and Lynnette owned and operated grocery stores as their business. At the height
of their business, they formed three corporations that operated three diffarent grocery stores. (L.
Knigge Depo at 29, 55, 57, 97)

8. Specifically, in 1996, they started in the grocery business in Redfield where they lived.
(L. Kmigge Depo at 29) The Redfield Food Center stored was owned and operated through a
corporation that they established known as B&L Inc., which stands for Bob and Lynnette. (L.
Knigge Depo at 25, 57) Robert and Lynnette are the only two shareholders of this business. (L.
Knigge Depe at 97) This is the store involved in the present case.

9. Inapproximately 2005, they bought a grocery store in Oakes, North Dakota. (L. Knigge
Depo at 29) This store was operated through a corporation that Robert set up called Ké&J Inec.
(standing for Knigge and Jaton, an unrelated third party in this case). (L. Knigge Depo at 37)
Robert was going to sell the Qakes store to David but asked David fe close it and come work in

the B&L Ine. Redficid store instead. (L. Knigge Depo at 88)

2
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10. In approximately 2008 or 2009, Robert and Lynnete bought a grocery story in Linton,
~orth Dakota. (L. Knigge Depo at 55) This was owned and operated by a corporation that
Robert established called K&B, Inc., which stands for Knigge and Bruns. (L. Knigge Depo at
55)

1. Robert and Lynnette met David and Lisa Bruns, a married couple who were working in
another grocery store, on atrip. Robert then formed a corporation and hired the Bruns® to move
to Linton to operate the store via an oral contract. (L. Bruns Depo at 4; I). Bruns Depo at 3, 7)
The oral agresment with the Bruns’ was that they would work at the Linton store for five years,
and their labor would be considered as their investment into twenty-five percent (25%)
ownership of the K.&D Inc. corporation. (L. Bruns Depo at 4) They also received a vehicle and
insurance on that vehicle. (D. Bruns Depo at 32)

12. In 2009, B&L Inc. purchased a competitor’s store in Redfield, and began to merge their
existing grocery store into the competitor’s building, under the name Redfield Food Center. (L.
Knigge Depo at 60) Robert was still completing the merger into the new store building in 2012
and 2013. (L. Knigge Depo at 60)

Robert's way of doing business.

I3. Lynnette described that Robert was an “in charge” type of guy who focused on money
and was a rather hard negotiator, to the point Lynette described that he could be contrelling, (L.
Knigge Depo at 13, 117; D. Knigge Depo at 27; see also D. Bruns Depo at 6 (Robert was a
“forceful” person))

14. While Robert and Lynneite were both shareholders in all of their corporate entities,
Lynnetie had little mvolvement with their businesses. She worked for B&L Ine. at the Redfield

slore as a bookkeeper for a brief period until approximately 2000, when she became a full-time

3
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homemaker for their young family. (L. Knigge Depo 35; D. Knigge Depo at 15, 16) After that,
she generally consulted about store decorating and issues between employees who didn’t get
along. (L. Knigge Depo at. 36)

15. Lynnette did not know the details of Robert’s business dealings for the stores, For
example, Lynnette did not know who the officers of B&L Inc, were. (L. Knigge Depo at 29)

16. Robert was autherized to make decisions for B&L Ine. (and his other corporate entities)
without Lynnette’s approval or involvement. (L. Bruns Depo at 7, L. Knigge Depo at 42) He
was authorized fo hire, negotiate salaries and benefits and to terminate managers at the store
without Lynnette’s involvement. (L. Knigge Depo at 39, 79, 80)

7. For example, without Lynnette’s approval in December 2012, Robert took out a
$400,000 loan for B&L Inc, and he bought a $60,000 boat and several cars without considering
Lynnette’s input. (L. Knigge Depo at 18-19, 86, 90,91, 121)

Time becomes “of the essence” in a real way for Robert because of « devastating diagnosis.

18. In October of 2011, Robert was diagnosed with Stage 4 gloiblastigoma, a form of brain
cancer. (L. Knigge Depo at 12)

19, When he was diagnosed, Robert was told he had a prognosis of eighteen (18) months to
live. (L. Knigge Depo at 15, 25)

20, Tromths beginning, Robert’s doctors talked to him about his terminal condition and
reconmended that he should do the things that were important to him. (L. Knigge Depo at 25,
118)

21. Robert did chemo, radiation and had three surgeries after his diagnosis to try to exiend

his tife. (L. Knigge Depo at 12, 23, D. Knigge at 5, 6)

4
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22. After his surgery in January of 2013, Robert’s doctors told him that there was nothing
else they could do and he resigned himself to dving. (L. Knigge Depo at 22, 23, 83; D. Knigge
Depoat?,9, 11, 12)

23. Robert died from his disease in June of 2013, (D. Kaigge Depo at 30, L. Knigge Depo
at 30)

Managing the stores hecomes an issue for Robert because of his disease.

24. Robert was the Redfield store manager until he got sick in 2011, (L. Knigge Depo at
62)

25. After Robert’s diagnosis, he actively tried to incorporate his adult step-children Keith,
Kalie, and his adult biological son, Jason, into the family grocery businesses. (L. Knigge Depo
at 44)

26. In 2012, Robert had Lynuette’s daughter Kalie move to Qakes to manage the Qakes
store. (L. Knigge Depo at 45) Kalie was supposed to have an opporfunity to buy the store;
however, Lynnette does not know the ternis of Kalie’s agreement with Robert. (L. Knigge Depo
at 46)

27. Atapproximately the same time, Robert asked Lynnette’s adult son Keith to move to
Redfield to run the Radfield storz. (L. Knigge Depo at 44) Keith agreed and became the
manager ol the Redfield store, but Lynnette did not know what Robert had agreed to pay hei son
as salary or benefits. (L. Knigge Depo at 49) She did know that Robert had a written agreement
to pay Keith 860,000 upon the sale of the Oakes store. (L. Knigge Depo at 44)

28, Keith was doing Robert a favor by coming to Redfield to manage the Redfield store. (1.

Knigge Depo at 51)

5
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29. Keith and Robert got into a disagreement, and Keith left the Redfield store in August of
2012. (L. Kmigge Depo at 50, 52) Robert was not capable of managing the store af that point,
(L. Knigge Depo at 50)

30. When Keith left in August of 2012, Robert hired his adult son Jason to manage the store,
(L. Knigge Depo at 51) Jason was already working at the Redfield store, so this amounted to
hiin being promoted to manager. (L. Knigge Depo at 53) Lynnette doss not know what Jason’s
employment terms were. {L. Knigge Depo at 52)

31. Kalie decided that she did not want to buy the Cakes store and left that location in 2012.
(L. Knigge Depo at 47, 48, 52, 75)

32. Some of their contracts with their children were in writing; other contracts were oral.
(L. Knigge Depo at 62)

Robert negotiates with David abort joining the fomily businesses.

33. Even prior to Robert’s tllness, Robert and David had talked about getting into the
grocery store business together in a store in Custer, South Daketa; David was going to manage a
store there. (L. Knigge Depo at 71,72)

34, According to Lynnetie, David and Robert were close, and David was a person that
Robert trusted. (L. Knigge Depo at 73)

35, When Kalie announced she was leaving the Oakes store, Robert did not advertise for a
manager. (L. Knigge Depo at 74)

36. Instead, in late 2012, Robert talked to his brother David and said that Kalic was leaving
employment in the Oakes store in December 2012, Robert proposed that David consider
managing that store for Robert, with an agreement that David would ultimately purchase the

Qakes store from Robert. (D. Knigge Depo at 6,7, 8, 9)

6
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37. Dawid and Robert reviewed the financial statements from that store, and David accepted
the offer of managing the Oakes store with the understanding that he would have an option to
purchase the business for $200,000 within a ten (10) year period. (D. Knigge Depo at 6, 8, 9)

38. David agreed to work at the Qakes store as its manager on a flexible salary because of
cash flow 1ssues at the store. (D. Knigge Depo at 8) There was no severance agreemeni. (D.
Kmgge Depo at 9)

35. David and Robert did not immeediately reduce their agreement about the Oakes store to
writing but plannad {o do so in the future. (D. Knigge Depo at 7)

40. David Bruns did not know what David Knigge’s agreement with Robert was, but David
Bruns advised David Knigge 16 negotiate a severance package with Robert and Lynnette. (D.
Bruns Depo at 25)

41. David gave notice and resigned form his job with the state of South Dakota to go to
swork at the Oakes store. (D. Knigge Depo at 10) Had he continued to work for the state for
another six {6) menhts, he would have gotten an additional compensation for half of his sick pay.

42, When he was working in the Oakes store, David lived in a motel in Oakes, and the motel
and all his expenses were paid for by the siore. (L. Kmigge Depo at 81-82) Robert negotiated
that deal with David. (L. Kniggs Depo at 82)

43, Lynnette did not know what David’s employment contract was because Robert
negotiated it. (1. Knigge Depo at 74)

44. Lynnette did nof ever work at the stores while Robert was sick. (L. Knigge Depo at 84)

Things take a turn for the worse betweent Robert and Lynnette.
43. After Robert’s diagnosis, Lynnette became upset with Robert about Lis decision-making,

particularly his borrowing and spending. (L. Knigge Depo at 17)
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46. Robert had negotiated a $400,000 loan for an expansion ofthe Redfizld store that she
opposed. (L. Knigge Depo at 91)

47. Robert bought his step-son Jason a car. (L. Knigge Depo at 16) He also bought his
fourteen (14) year old daughter a Camero. (L. Knigge Depo at 18)

48. Lynnette was also upset because Robert bought himself a $60,000 boat that he “was
never going to drive.” (L. Knigge Depo at 121)

49. In December of 2012, Lynnette hired a lawyer and initiated a divorce action by filing it,
but she did not have him served. (L. Knigge Depo at 18, 28, 116, 120)

50. Robert was very angry with her about the divorce. (L. Knigge Depo at 19, 28)

51. Lynnette described that they were “partially” separated. (L. Knigge Depo at 21)

52. However, Lynnette did not proceed with the divorce: it just faded away. (L. Knigge
Depe at 21)

Robert’s plans change again because of cancer's cruelty.

53. David started working al the Qakes store on weekends in November 212, but the
parties” plans changed entirely when Robert’s diagnosis became more seri ous, especially after a
January 2013 medical appointment indicated that Robert’s cancer wag progressing. (D). Knigge
Depoat 8,9, 11)

54. In January 2013, Robert had a surgery to try to proleng his life, and at that time, his
physician asked him if there was anything important he still had to do. (L. Knmigge Depo at 22)
Robert began to think about his family after he resigned himself to the fact that his cancer was
terminal and he was going to die. (D. Knigge Depo at 14)

55. Because of the seriousness of his cancer, Robert and David discussed a number of

optiens. (D. Knigge Depo at 11) Because Robert wanted to maintain his Redfield grocery store

g
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69. Lynette found out abruptly that David Knigge was going to run the Redfield store
instead of the Bruns’. (L. Knigge Depo at 65)

70. Lynnette overheard Robert talking to David Knigge on the phone about a $70,200
annual salary and a bonus based on how the store did, when she asked him about the Bruns’,
Robert told her that he wanted lus brother David in the store. (L. Knigge Depo at 69) This was
how she learned that Robert had hired David Knigge to manage the Redfield store. (L. Knigge
Depo at 70)

71. Based on what she had heard, Lynnette believed that David’s salary was to be $70,200
plus a bonus based on store performance. (L. Knigge Depo at 70)

72. Lymette was surprised by this, but when she talked to Robert, she knew he had made up
his mind to have David manage the Redfield store. (L. Knigge Depo at 76)

73. Lynnette preferred to have the Brung’ run the Redfield store and told Robert that. (L.
Knigge Depo at 77)

74. Lynnette has a close fnendship with the Bruns’. (L.Knigge Depo at 92)

75. Robert did not like 1t when she said that, and they had a little bit of an argument about it.
(L. Knigge Depo at 77)

76. Atthe end of his life, Robert had developed some trust issues with Lisa and David
Bruns. (L. Knigge Depo at 89) He beheved they were stealing from him. (I.. Knigge Depo at
&N

77. Robert’s decision ullimately stuck: David Knigge came to Redfield to run the store as

store manager. (L. Knigge Depo at 78)

11

us

Filed: 1/26/2016 8:58:10 PM CST Spink Counly, South Dakota 71CIV13-000083
- Page 31 -



STATEMENT: OF MATERIAY, FACTS IN OPPOSTITION TO DEFS' MOTION FOR SUMM. JUDGMENT;
CERTIFICATE OF SERVICE Page 12 of 16

78.  Lyunette does not dispute that Robert offared the store manager job to David, and she is
well-aware that he performed that job. (L. Knigge Depo at 84) She does not dispute that the
salary offered was $70,200 a year. (L. Knigge Depo at 76, 78, 85)

79, Although Lynnette disputes David’s testimony that he and Robert agreed upon a
$100,000 severance payment, she does so because she did not overhear Robert discuss that with
David on the phone when she heard them talking about his salary. She agrees, however, that it is
possible they had further negotiations of which she was not aware. (L. Knigge Depo at 85, 86)

80. Lynnette acknowledges that Robert felt very kindly toward David for David’s
willingness to help him in the business. (L. Kmigge Depo at 85)

&1. Lynnette also acknowledges that Robert knew he had limited time to live, (L. Knigge
Depo at 85)

82. Robert had the authorily to make this offer to David, (L. Knigge Depo at 80) Robert
made major business decisions and entered into contracts without consulting her. (L. Knigge
Depo at 90, 91)

83. She did not know if David and Robert had a written contract. (L. Knigge Depo at 78)

David manages the Redfield store.

84. Lynnette know that David had closed the Oakes store and moved o Redfield to take the
manager position because of Robert’s employment offer. (L. Kaigge Depo at 81)

25, David took over management of the Redfield store in early 2013, which was a
\ significant task because the store was being moved into a new location in Redfizld. {D. Knigge
Depo at 16) David also was in charge of the day-to-day operations at the Redfield store,
meluding managing personnel, maintaining the store, monitoring sales and costs and managing

nisk and liability exposure. (D. Kmgge Depo at 16, 17
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93. Lynnette acknowledged that this was a zhaotic titne in the Redfield store because the
move and grand opening of the new store site was happening then. {L. Knigge Depo at 95)

96. Lynnette began searching for a replacement for David without discussing it with him.
(L. Knigge Depo at 98)

Lynneate terminates David becanse it isn’t working out.

97. Lynnette knew about a week before the termination that Dawd claimed he had severance
payment agreement. {L. Knigge Depo at 101, 102) David Bruns told her that David Knigge said
he had a severance agreement about a week before the termination was accomplished. (L.
Knigge Depo at 101)

98. Lyvnneite did not ask if there was a contract with David when she terminated him. (L.
Kuigge Depo at 100)

99. She did not ask her lawyer for advice before the termination. (L. Knigge Depo at 104,
105)

100. Lisa and David Bruns were at this meeting to support Lynnelts. At the meeting, David
Knigge said thers would be no hard feelings, but brought up the severance payment agreement.
(L. Bruns Depo at 11) David said that Robert had told him if anything happened he would get a
$100,000. (L. Bruns Depo at 13; L. Knigge Depo at 103)

101. Lynnette said that she had to talk to her aftorney, and that she thought it was a lot of
money. (L. Knigge Depo at 104)

102. After the termination, Lynnetie and David had another meeling in August of 2013 1o try
to seftle the severance package: at that meeting, Lymette told David that she thought he didn’t

deserve a severance. (L. Knigge Depo at 108)
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CERTIFICATE OF SERVICE

The undersigned cerlifies that on the 26th day of January 2016, she served a true and
correct copy of the foregoing Plaintif*s Statenient of Material Facts by Odyssey e-{iling upon

the followmng:

Paul I. Gillstte
Gilletie Law Office, PC
701 Main St. | PO Box 60
Redfield, 8D 57469

/s/Stephonie E. Pochop
Stephanie E. Pochop

16

He
Filed: 1/26/2016 8:58:10 PM CST Spink County, South Dakota  71CIV13-000083
- Page 36 -


























































































IN THE SUPREME COURT
OF THE
STATE OF SOUTH DAKOTA

APPEAL NO. 27807

DAVID KNIGGE,
Plaintiff & Appellant,
V.

B&L FOOD STORES, INC. and
ESTATE OF ROBERT KNIGGE

Defendants & Appellants.

Appeal from the Circuit Court
Fifth Judicial Circuit
Spink County, South Dakota

The Honorable Tony L. Portra, Presiding Judge

APPELLANT’S REPLY BRIEF

Stephanie E. Pochop Paul J. Gillette

JOHNSON POCHOP & BARTLING  Kristen M. Kochekian
405 Main Street GILLETTE LAW FIRM
P.O. Box 149 P.O. Box 60

Gregory, SD 57533 Redfield, SD 57469
(605) 835-8391 (605) 472-1210

Attorney for Plaintiff Attorneys for Defendants

Notice of Appeal filed March 24, 2016



TABLE OF CONTENTS

TABLE OF CONTENTS. ..ottt I
TABLE OF AUTHORITIES ....ooi ot I
ARGUMENT . e be e e e e e re e e e neeeanes 1
A. The Circuit Court erred when it failed to view the evidence in the
light most favorable to David, the non-moving party, and found the
oral contract could not be performed within one year.............cccccoenee.e. 1
B. The Circuit Court erred when it failed to view the evidence in the
light most favorable to David, the non-moving party, and found that
his detrimental reliance was not economically substantial .................... 6
CONCLUSION . ..ottt ettt sttt bt nean e 7
REQUEST FOR ORAL ARGUMENT ....ociiiiiiieietse e 8
CERTIFICATE OF COMPLIANCE .......cccoiitieeiee e 9
CERTIFICATE OF SERVICE ......ocoiiiiiieet et 10



TABLE OF AUTHORITIES

Cases

Durkee v. Van Well,
2002 SD 150, 654 N.W.2d 807......ccociieiriie ittt rae e 6

Jacobsen v. Gulbranson,
2001 SD 33, 623 NLW.2A 4.ttt e e e e reee e 5

Harriman v. United Dominion Industries,
2005 SD 18, 693 NLW.20 44 ...ttt 5

Marrero v. McDonnell Douglas Capital Corporation,
505 N.W.2d 175 (Mich. APp. 1993) ......cc.vverrenreereseinnisessssseesssssssesseenseons 3,6

Minor v. Sully Buttes School District,
345 N.W.2d 48 (S.D. 1983) ...eiuiiiiiiiiieiniee ettt 6



. ARGUMENT

A. The Circuit Court erred when it failed to view the evidence in the

light most favorable to David, the non-moving party, and found the

oral contract could not be performed within one year.

1. Contingencies upon which the contract could be fully performed.

Although it is undisputed that a valid oral contract existed in this case, and that
almost all of the contract terms as presented by David are true and accurate, there are
factual disputes over the severance package agreed upon by the brothers. The subject of
this appeal revolves around whether the facts make the oral contract subject to the statute
of frauds defense or not.

The most clear difference between the application of facts to law in the respective
parties’ briefs is the dispute over the contingencies that applied to the oral contract. The
parties agree that contemplated contingencies that would complete the contract within
one year are sufficient to bring the oral contract outside the statute of frauds. What they
disagree on are the events the contract was contingent upon. In Section IA of Appellee’s
Brief, B&L Foods argues that performance of the contract was only contingent upon two
triggering events: 1) David’s retirement; or 2) Robert’s children taking over the business.
Appellee relies on David’s deposition testimony in asserting these are the only two
contingencies. Of course, there was another potential contingency that David also
testified would trigger his full performance of the contract: Lynette terminating him. R.
177: David Knigge Depo at 10, 12-13, 19-20, 22.

In many employment contract cases, the possibility of termination is not a
sufficient contingency. For example, in Marrero v. McDonnell Douglas Capital

Corporation, the employee testified that his contract was for a three-year term. 505



N.W.2d 175 (Mich. App. 1993). In that case, the court held that the potential for
termination within one year cannot transform a three-year contract into a less-than-one-
year contract. Id. at 278.

This case is different. The contract was not for any definite period of years,
which makes the clearly premeditated contingency for termination completely different.
Appellee’s attempt to classify the third contingency as a mere ““possibility’ that would
only serve to cut short [David’s] performance of duty” is a mischaracterization of the
record.’ Appellee’s Brief at 15, Section IB. Nowhere in the record is there an allegation
that David failed to perform his duties under the terms of the contract. Nowhere in the
record does David claim that Lynette did not have the ability to terminate him under the
contract. Rather, there is evidence that Robert expected David to manage the store until
David wanted to retire or until Robert’s children wanted to take over or until Lynette
terminated him. There is evidence that Robert and David anticipated Lynette would
terminate David after Robert’s death, and that they provided for completion of the
contract in that event by including a severance agreement.

To say this explicit contemplation of performance under the contract was a
passing reference to a “possibility” would serve to also undermine the other two
contingencies, too. Then wasn’t it also just a “possibility” that David would retire
someday at all? Or that any of Robert’s children would ever seek to manage the store?
None of these events create a specific duration for the length of the contract, and it is
clear from the record that it could have been fully performed in five months or five years.

What’s important is that because David was able to—and in fact did—fully perform the

! To distinguish between what is David’s actual deposition testimony and what is simply questioning
language used by B&L Food’s attorney, Mr. Gillette, and then cited in their Appellee brief as testimony, is
difficult and confusing.



contract in less than one year, it did not need to be reduced to writing to make it
enforceable under the statute of frauds.
2. Evidence of fraud.

B&L Foods contends that “[d]iscrepancies in the record prove the case at bar
present[s] a risk of perjury.” Appellee’s Briefat 22. First, all cases that involve
testimony are at a hypothetical risk for perjury. That does not amount to a good reason
for preventing a jury from hearing the case. Second, as much as the statute of frauds is
important to help courts avoid an unfair result by requiring written terms, members of
this Court have also cautioned against allowing the doctrine to cause an unfair result:
“We must not be blinded by the technicalities of the statute of frauds, and permit them to
produce a fraud.”?

Third, the discrepancies noted on page 22 of the Appellees’ brief are highly
suspect. The record at all times accurately reflects that David moved from Pierre to
Redfield. Although he put his Pierre house up for sale before he went to work in Oakes,
North Dakota, he had not formally left his job in Pierre and still considered Pierre his
place of residency until he took the position in Redfield. He was regularly commuting to
Oakes and living out of a hotel. Additionally, David never testified to two different
severance amounts. The fact that Lynette heard from a third party that David had said it
was two different amounts is unreliable hearsay.

Putting aside the complicated position B&L Foods places itself in by using

David’s testimony to support their legal theories on the one hand, and accuse him of lying

% Harriman v. United Dominion Industries, 2005 SD 18, { 36, 693 N.W.2d 44, 52 (citing Jacobsen v.
Gulbranson, 2001 SD 33, 1 26, 623 N.W.2d 84, 90 (“The statute of frauds will not, however, be used to
work an injustice.”)).



under oath on the other, the only thing any discrepancies in the record show are genuine
disputes of material fact that should be determined by a jury.

B. The Circuit Court erred when it failed to view the evidence in the

light most favorable to David, the non-moving party, and found that

his detrimental reliance was not economically substantial.

The trial court held that David did not prove that his reliance caused him to suffer
a “substantial economic loss,” and that he could therefore not meet his burden under the
test for promissory estoppel. R. 255: Memorandum Opinion, 4. B&L Foods cites the
Michigan case Marrero v. McDonnell as factually similar to this case. In Marrero,
however, the court was concerned with whether or not there was a clear promise. In this
case, the trial court only reached the first element of promissory estoppel: substantial
economic loss.

David submitted evidence of hundreds of thousands of dollars in economic loss.
In Minor v. Sully Buttes School District, this Court found there was substantial economic
loss because the damages amounted to just “hundreds of dollars of expense.” 345
N.W.2d 48, 51 (S.D. 1983). In Durkee v. Van Well, the Court held that because Van
Well had relied upon and partially performed under the oral contract by starting to
relocate a fence along a section line, Durkee was estopped from asserting the statute of
frauds defense. 2002 SD 150, 1 22, 654 N.W.2d 807, 815. The Court found that paying
property taxes and maintaining the fence on the 35-foot strip of land was a substantial
economic loss. Id. at 1 25.

David submitted evidence of foregoing the opportunity to own a store he valued
at least at $200,000 in order to help his brother in Redfield. He presented evidence

regarding his reduced economic circumstances in Redfield, and he also testified that the



severance package was intended to compensate him for leaving his profession, giving up
the chance to own the Oakes store and moving to Redfield to manage the Redfield store.
R. 49: D. Knigge Depo at 20. Viewing this evidence in the light most favorable to
David, it creates a genuine dispute of material facts that should be submitted to a jury.

CONCLUSION

For the foregoing reasons, David respectfully urges the Court to reverse the
decision of the Circuit Court and remand the case for a trial by jury.
Submitted this 17th day of October 2016.

JOHNSON POCHOP & BARTLING

(s/Stephanhie E. Pochop
Stephanie E. Pochop

405 Main St. | PO Box 149
Gregory, SD 57533

(605) 835-8391
stephanie@rosebudlaw.com
Attorney for Plaintiff/Appellant




REQUEST FOR ORAL ARGUMENT

Plaintiff/Appellant David Knigge respectfully requests the opportunity to present

oral argument.
Dated this 17th day of October 2016.

JOHNSON POCHOP & BARTLING

(s/Stephanie E. Pochop
Stephanie E. Pochop

405 Main St. | PO Box 149
Gregory, SD 57533

(605) 835-8391
stephanie@rosebudlaw.com
Attorney for Plaintiff/Appellant




CERTIFICATE OF COMPLIANCE

The undersigned attorney hereby certifies that this brief complies with the type
volume limitation of SDCL § 15-26A-66(2). Based upon the word and character count of
the word processing program used to prepare this brief, the body of the brief contains
1,300 words and 6,508 characters (not including spaces), exclusive of the Table of
Contents, Table of Authorities, and Certificate of Counsel.

Dated this 17th day of October 2016.

JOHNSON POCHOP & BARTLING

(s/Stephanie E. Pochop
Stephanie E. Pochop

405 Main St. | PO Box 149
Gregory, SD 57533

PH: (605) 835-8391
stephanie@rosebudlaw.com
Attorney for Plaintiff/Appellant




CERTIFICATE OF SERVICE

Stephanie E. Pochop, attorney for Plaintiff and Appellant David Knigge, and
pursuant to SDCL Chapter 15-26C (Supreme Court Electronic Filing Rules), hereby
certifies that on this 17th day of October 2016, | caused the following documents:

J Appellant’s Reply Brief (word & PDF format)
to be filed electronically with the Clerk of the South Dakota Supreme Court via email,
and that the original and two hardcopies of these documents were mailed by U.S. Mail,
postage prepaid, to:

Shirley Jameson-Fergel
Clerk, South Dakota Supreme Court
500 East Capitol
Pierre, SD 57501
SCClerkBriefs@uijs.state.sd.us

The undersigned further certifies that the above documents were also emailed to
the following attorneys:

Paul Gillette & Kristen Kochekian
GILLETTE LAW FIRM
PO Box 60
Redfield, SD 57469
kkochekian@gillettelaw.net
Attorneys for Defendants/Appellees

Dated this 17th day of October 2016.

JOHNSON POCHOP & BARTLING

[s/Stephanie E. Pochop
Stephanie E. Pochop

405 Main St. | PO Box 149
Gregory, SD 57533

PH: (605) 835-8391
stephanie@rosebudlaw.com
Attorney for Plaintiff/Appellant
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